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2 [41 C.J.] 


MONEY LENT 


[§§ 1-2 


I. DEFINITION AND DISTINCTIONS 


[§ 1] Broadly defined an action for money lent 
is an action at law for the recovery of money, 
based on an allegation that there was money lent 
The count for money lent in com- 
mon-law pleading is one of the well-recognized 
money counts in indebitatus assumpsit.? 


to defendant. 


distinctions between these counts 


clearly drawn,’ since it is permissible* and cus- 
tomary® for plaintiff to declare on all three of the 
money counts for a single cause of action,® and it 
is sufficient that any of the three counts be sus- 
tained by the evidence in order to support a re- 
covery,’ the court being required to hold merely 
that a good cause of action in assumpsit® or under 
one of the money counts® ‘has been stated. 
present title, therefore, certain classes of cases 
which have on occasion been treated as properly call- 


[§ 2] A. In General. 


1. See cases passim this title. 

“Money lent’ is an expression that 
is popularly .quite well understood, 
and it has no different legal or tech- 
nical definition.” Kinney v. Hynds, 
q Wyo. 22,°31, 49 P 403>-52,P 1081. 

2. See Assumpsit, Action of § 5 
note 10 [a]; Money Counts 40 C, J. 
p 1496. 

3 See Gibscn v. Stevens, 10 F. 
Cas. No. 5,401, 3 McLean 551 [rev on 
other grounds 8 How. 384, 12 L. ed. 
1123]; Leonard v. Taunton First 
Cong. Soc., 2 Cush. (Mass.) 462 (in 
both of which the court referred to 
the action, which was on a loan, as 
an action for money had and re- 
ceived); Whitman v. Lake, 32 Wis. 
189 (where money paid by plaintiff 
at defendant’s request on a land pur- 
chase made by defendant was held a 
loan, but the court also referred to 
it as money paid for defendant’s 
use). 

[a] Thus, where the action was 
on a loan for which a note had been 
given but had been voided by altera- 
tion (see infra § 6), the court said: 
“The count is upon the loan as dis- 
tinguished from the note. The count 
would, perhaps, be more technically 
correct had it been for money had 
and received to the use of the defend- 
ants; but it is immaterial, and it may 
now be so treated.” Savage v. Sav- 
age, 36 Or. 268, 273, 59 P 461. 

4 See Pleading [31 Cyc 121]. 

5. Rockefeller v. Robison, 17 
Wend. (N. Y.) 206, 207 (where, the 
court said: “But which count in par- 
ticular is the appropriate one... 
Seems not to have been decided. The 
practice of inserting all the money 
counts has been so general, that this 
question has not arisen”). 

6 See Hancock vy. Tanner, 4 
Stew. & P. (Ala.) 262; Baltimore City 
Bank v. Bateman, 7 Harr. & J. (Md.) 


104; Cushing v. Gore, 15 Mass. 69; 
Mack v. Spencer, 4 Wend. (N. Y.) 
411; Brown v. Campbell, 1 Serg. & 


R. (Pa.) 176; Johnson vy. Jennings, 10 
Gratt. (51 Va.) 1, 60 AmD 323; Night- 
ingal,v. Devisme, 5 Burr. 2589, 98 
Reprint 361. 

7 See Trial [88 Cyc 1885]. 

8. See Perkins v. Dunlap, 
ries Henderson v, Skinner, 


9. Cushing v. Gore, 15 Mass. 69. 
10. See infra §§ 2-6. 
11. Action for money: ; 

Had and received see Money Re- 
ceived post p 26. 

Paid see Money Paid post p 11. 
12. See Debt, Action of § 3. 
13. North River Meadow Co. vy. 


5 Me. 
13 Mo. 


The action for money lent 
will lie whenever there has been a payment of 
money!® from plaintiff to defendant as a loan’® or 


but are merely 


Technical 
are not always 


In the 


II. RIGHT OF ACTION 


constructive.18 


Shrewsbury Christ Church, 22 N. J. 
L, 424, 53 AmD 258 (action for re- 
covery of an assessment imposed by 
statute). 

14. North River Meadow Co. v. 
Shrewsbury Christ Church, supra. 

15. See cases infra this note. 

[a] Checks as money.—Hilliard v. 
Bothell, 64 N. H. 318, 314, 8 A 826 
(oan of check equivalent to loan of 
money, even though check may not 
have been paid or obtained by plain- 
tiff until after suit. ‘Having treated 
and used the checks as money, the 
defendant is chargeabie for them as 
money”); Utica Ins. Co. v. Cadwell, 


3 Wend. (N. Y.) 296 (delivery of 
lender’s check to borrower, in the 
absence of proof of nonpayment 
thereof, “constitutes a loan of 
money 

[b] Scrip as money.—Farrar v. 


Ga. Dec. ‘Pt. Il 125 (aetion 
for money lent will not lie for the 
loan of scrip). 

{[c] Foreign coin as money.— 
Harrington v. Macmorris, 5 Taunt. 
228, 1 ECL 128, 128 Reprint 675 (ad- 
vance of foreign coin recoverable as 
money lent). 

{d] Securities as money.—Water- 
man v. Waterman, 34 Mich. 490 (value 
of a United States bond loaned to 
defendant not recoverable as money 
lent, even though such bond may be 
readily negotiable at par). 

[e] Note of third party as money. 
—Fravell v. Nett, 46 Minn. 31, 48 
NW 446 (action for money lent will 
lie where plaintiff delivered to de- 
fendant the note of a third party, 
defendant promising to repay the face 
thereof). 

16. See cases infra this note. 

[a] Advance on goods consigned 
to the party advancing, no agree- 
inent as to time of repayment being 
made, but the understanding being 
that the money shall be repaid out 
of the proceeds of the goods, is not 
a loan within the meaning of the 


Pennsylvania “Affidavit of Defense’ 
Law. Fleitman v. Welthall, 8 Wkly 
ING 2GPal) i 73t 


[b] Money deposited by a minor 
to be accumulated until a certain 
sum is reached, then applied in pay- 
ment under a contract of partner- 
ship, then to be entered into, be- 
comes, when the minor revokes his 
contract before execution, a _ loan. 
Dusopole v. Manos, 194 Mass, 355, 80 
NE 481. 

{c] Distinction between loan and 
deposit.—Schinotti v. Whitney, 130 
Fed. 780 (money deposited in bank 
in New York at interest and sub- 


ing for an action for money lent, but which are 
more commonly regarded as falling under one or 
the other of the other money counts, are not treated, 


mentioned,!° reference being made 


to the full discussion of such classes of cases under 
the other money counts, the principles there set 
forth being in general equally applicable if the ae- 
tion is brought for money lent." 

While the action of debt in general will le 
wherever the action for money lent will lie,’? the 
reverse is not true; thus where there has been no 
loan, but a debt has accrued merely by operation 
of law, the proper action is for debt and not for 
money lent,!* the distinction being of importance 
chiefly because in an action for debt interest may 
not be recovered, but only damages for the deten- 
tion of the debt.1* 


advance,’7 but such payment must be actual, not 


Nor can the action be maintained 


upon a collateral undertaking to guarantee a loan 


ject to check constitutes “money 
lent’? to banker under law of New 
York); Jerome v. Morgan, 13 Daly 


(N. Y.) 225 (money received by a 
broker for his principal, and left on 
deposit with the broker, held to be 
“in the nature of a loan,’ and hence 
recoverable ‘in action in which com- 
plaint averred money loaned); Pott 
¥, Clegg, 16 M. & W. 821, 153 Reprint 
12. 


[d] Payment made by one of sev- 
eral joint obligors on an obligation 
secured by a mortgage on realty, to 
another of such ‘obligors to enable 
him to satisfy a lien on such realty 
and thereby prevent its sale at fore- 
closure, is a loan. Russell v. Metz- 
ger, 2 Ind. 345. 

fe] Voluntary payments.—A vol- 
untary and unsolicited payment by a 
life insurance agent of premiums due 
on plaintiff's policy canrfot be recov- 
ered in an action for money lent, the 
circumstances not constituting a 
loan Cummings v. Long, 25 Minn. 

is 

What constitutes a loan generally 
see Loan 38 C. J. p 125. 

17. Advance payments on con- 
dare cert Sonae rescinded see in- 
ra ; 

Advances to third person at de- 
fendant’s request see infra § 4. 

18 Rockefeller v. Robison, 17 
Wend. (N. Y.) 206; Painter v. Abel, 
2H. & C113, 159 Reprint 473 

[a] Action by indorser of note.— 
An action for money lent may not 
be maintained against the maker of 
a promissory note by the indorser 
thereof. “The action for money lent 
cannot be an appropriate remedy, un- 
less money has actually passed be- 
tween the parties to the suit, or has 
been advanced by the plaintiff to a 
third person on the request of the de- 
fendant.’’ Rockefeller v. Robison, 17 
Wend. (N. Y.) 206, 207. 

[b] Money loaned to agent.—An 
action will not lie against a principal 
for money loaned to his agent merely 
because he, in an independent trans- 
action with his agent, received a part 
of the proceeds. Painter v. Abel, 9 
Jur. N. S. 549, 550 (where the court, 
through: Pollock, ‘C/ 4B. vsaidvet“ine 
action for money lent is one that 
cannot be trifled with. The substan- 
tial transaction, to support a count 


for money had and received, is some- 
times implied; and the Court is at 
liberty to let in the doctrine of 
equity, so as .to import a contract. 
But in this case, there is nothing to 
support a count for money lent’’). 
[ec] Money loaned to straw man.— 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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to a third person;!® but it may be maintained on a 
guaranty of payment of a note, given by the payee 
to an indorsee, where such guaranty is given in 
consideration of the acceptance of such note by 
the indorsee.?° 
[§ 3] B. Express Promise to Repay. To sustain 
the action, it is not necessary that there should be 
an express promise to repay,*! as the law will imply 
a contract where there is no express contract.?? 
A mere written acknowledgment of preéxisting 
debts does not merge the original cause of action.?? 
[§ 4] C. Delivery to Defendant. It is not neces- 
sary that the money should have been delivered to 
defendant.*4 The action will lie equally where the 
money, although lent to defendant, was delivered to 
another at his request.25 On this state of facts, 
however, the action for money paid?® will also lie,?? 
and cases of this character are therefore treated 
in the article dealing with that action.®® 
[§ 5] D. Advances Paid upon Contract.2® In gen- 
eral money paid as an advance under a contract®° 
which is subsequently breached by the recipient can- 
not be recovered as money lent,?! but if the con- 
tract is rescinded by mutual agreement,*? or through 
~ repudiation by the party receiving the advances,?? 
or is otherwise discharged without performance,*4 
money so advanced can be recovered on the common 
counts in assumpsit.®> It has been held that the action 
for money lent is a proper action in such cases;°4 
but it has also been held that an action for money 
lent does not lie, but only an action for money 
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had and received;*? and it seems that the greater 
number of cases of this character are regarded as 
cases of money had and received.** Accordingly the 
principles applicable to this class of cases are 
treated in the article on the action for money re- 
ceived.*9 

[§ 6] HE. Loan Covered by Negotiable Instru- 
ment.*? Where a promissory negotiable note or 
other negotiable instrument is taken by the lender 
for the loan but is not taken as payment there- 
for,*! but merely as evidence thereof and to fix the 
time of payment thereof, the creditor, after default 
upon the note or other instrument, may bring action 
for money lent on the original loan*? and bring 
the note into court to be delivered up on trial ;** 
and even if the note was accepted in payment of 
the original obligation, if it is void or unenforce- 
able because unauthorized,** or because not ex- 
ecuted in pursuance of statutory requirements,*® 
or because materially altered,** or if it was sur- 
rendered by the lender at’ the borrower’s request,** 
or under mistaken belief that it had been paid,** 
an action for money lent will lie on the original 
obligation; and similarly the action for money lent 
is maintainable for interest past due upon a note, 
the principal of which has been .paid and which 
has been canceled and surrendered to the maker at 
his request.*9 The action for money lent is avail- 
able, however, only to the payee of the natn not 
to the indorsee.®5? 


III. CONDITIONS PRECEDENT 


[§ 7] A. Maturity of Obligation.°t Where no 
time of payment.is agreed on, the loan is repay- 


able immediately or on demand;°? but if the bor- 
rower, in his request for the loan, specifies a maxi- 


Where the owner of land in order to 
secure a) loan thereon without incur- 
ring personal liability transfers the 
land to a third person who executes 
a note and deed of trust and deeds 
- the property back to the original 
owner subject to the deed of trust, 
the original owner is not liable to 
the transferee of the note in an ac- 
tion for money loaned. State v. 
Reynolds, (Mo.) 245 SW 1065, 25 
ALR 1484. 
! 319. Dovglass v. Reynolds, 7 Pet. 
(U. S.) 113, 8 L. ed. 626; Utica Ins. 
Co. v. Cadwell, 3 Wend. (N. Y.) 296; 
Marriott v. Lister, 2 Wils. C. P. 141, 
95 Reprint 731. 

20. Tyler v. Stevens, 11 Barb. (N. 
Y.) 485. 

21. Brown v. Spencer, 163 Cal, 589, 
126 P 493; Couts v. Winston, 153 Cal. 
686,96 P 357; Wee v.. U. S. Fire. Ins, 
©o.,.)55 Cal. A.’ 391; .203 P 774; Levy 
v. Gillis, 17’ Del. 119, 39 A 785; Jo- 
seph Ellner Co., Ltd. v. Isaacson, 165 
NYS 942; Parker v. Newland, 1 Hill 
(N. Y.) 87 (money advanced to a 
constable to cover his expenses in 
serving a process, his fees therefor 
being payable by the county, recov- 
erable as money lent) 

22. See cases supra note 21; and 
Nugent v. Nugent, 48 Mich. 362, 12 
NW 490 (where a referee’s finding 
that the loan was made with the ex- 
pectation of repayment was held to 
sustain judgment for plaintiff in an 
action for money loaned, the failure 
to find in express terms that defend- 
ant promised to pay being held im- 
material). 

{a] Contributions to support of 
another.—Payments made to. sister- 
in-law as contributing to support of 
mother do not justify inference of 
promise to pay. Hough v. Comstock, 
97 Mich. 11, 55 NW 1011. 

23. Hinsdale v. Hells, 3 Conn. 377. 

24. Hamilton v. Starkweather, 28 
Conn. 138, 139 [cit Wade v. Wilson, 
1 East 195, 102 Reprint 76] (‘There 
is no principle that requires a manual 


transfer of money into the borrower’s 
hands, in order to constitute a loan’). 

25. Newson v. Storrs, 2 Root 
(Conn.) 441; Clarkson v. Kennett, 17 
Mont. 5638, 44 P 88; Isaacson v. Etkin, 
148 App. Div. 219, 182 NYS 1044. 
Compare Marriott v. Lister, 2 Wils. 
C. P. 141, 95 Reprint 731 (the money 
must be lent to defendant and not to 
a third party at his request). 

[a] Money advanced to third 
party at request of defendant. New- 
son v. Storrs, 2 Root (Conn.) 441. 

{[b] Money paid to creditors of 
defendant, at his direction. Clark- 
gen v. Kennett, 17 Mont. 563, 44 P 

[c] Money delivered to one of two 
joint borrowers, and used by him, 
pursuant to an agreement to which 
the other of them was a party. 
Isaacson v. Etkin, 148 App. Div. 219, 
132 NYS 1044. 

26. See Money Paid § 1. 

27. See Money Paid § 14. 

28. See Money Paid § 14 et sea. 

29. See Contracts § 685. 

30. White v. Bligh, 129 NYS 405 
(money paid by buyer, before deliv- 
ery, in payment of a draft drawn on 
him by seller, pursuant to permis- 
sion of buyer given after the sale 
and not required under the terms of 
the sale, held not an advance pay- 
ment on the contract, but a loan). 


31. Max Hahn Packing Co. v. 
Shaw, 44 Tex. Civ. A. 187, 97 SW 
vat 


32. Murphy v. Dalton, 139 Mich. 
79, 102 NW 277. 

33. Cottingham v..Owens, 71 Ill. 
397; Murphy v. Dalton, 139 Mich. 79, 
102 NW 277. 

34. Arthur y. Seo Ort: 
(Ala.) 626. 


35. 
tion of § 20. 

36. Murphy v. Dalton, 139 Mich. 
79, 102 NW 277. 

37. ala v. Vanderbilt, 19 Barb. 
(N. Y.) 2 

38. Seer “Arthur v. 


Saunders, 


y see Assumpsit, Ac- 


Saunders, 9 


Port. (Ala.) 626; Hancock v. Tanner, 
4 Stew. & P. (Ala.) 262; Cottingham 
v2 Owens). 71, Ally. 3977 Johnson, vi 
Jennings, 105 Gratt: Col Vay hipaa 
60 AmD 3:23 (“The common count 
for money had and received... is 
the usual... mode of counting in 
such cases’). 

39. See Money Received post p 26. 

40. Action on original considera- 
eas generally see Bills and Notes § 

41. Acceptance of note as payment 
see Payment [80 Cyc 1194]. 

42. Santa Monica Merchants’ Nat. 
Bank v. Bentel, 166 Cal. 473, 137 P 
25; Jacobs v. Monahan, 76 Colo. 70, 
230 P 596; Jagger Iron Co. v. Walker, 
UGiteNed Wastoodie Maasunve Malevinsky, 
197 App. Div. 99, 188 NYS 532. 

43. Jagger Iron Co. v. Walker, 76 
N.. Y. 521 

44, Pauly v. Pauly, 107 Cal. 8, 40 
P, 29, 48 AmSR 98; Leonard v. Taun- 
ton First Cong. Soc., 2 Cush. (Mass.) 
462; Utica Ins. Co. v. Cadwell, 3 
Wend. CN. Y.) 296. 

45. Union Nat. Bank vy. Lyons, 
220 Mo. 538, 119 SW 540; Vanatta 
v. State Bank, 9 Oh. St. 27 

4G. Savage v. Savage, 36 Or. 268, 
59 P 461. 

Effect of alteration upon original 
consideration generally see Altera- 
tion of Instruments §§ 14-18. 


47. Westcott v. Keeler, 17 N. Y. 
Super. 564; Beal v. American Dia- 
mond Rock Boring Co., 16 Misc. 540, 
38 NYS 743. 

48. Baxter v. Paine, 16 Gray 
(Mass.) 273. 

49. Hall v. King, 2 Colo. 711. 


50. Rockefeller v. Robison, 17 
Wend. (N. Y.) 206. 

51. Conditions precedent to actions 
generally see Actions §§ 72-83. 

5@. Duke v. Southern Hardware, 
etc., Co., 163 Ala. 477, 50 S 892; Col- 
burn v. Monroe First ‘Baptist Church, 
60 Mich. 198, 26 NW 878; Wallach 
v. aD 140 App. Div. 438, 125 
NYS 305. 
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mum time for which he will keep the money, the 
payment is not due until the expiration of such 
time.°*> Where the agreement is that the repayment 
is to be made when the debtor is able’* to pay 
the loan, it is repayable after a reasonable time;*® 
and the same has been held of a promise to repay 
‘‘when convenient’? or ‘‘when business picked 
up.’ When a fixed time of repayment has been 
agreed upon, but the lender subsequently discovers 
that the representations upon which the loan was 
obtained were fraudulent,*? or the borrower fails 
to deliver to the lender security which he had agreed 
to deliver immediately upon the making of the 
loan,®’ the lender may bring action immediately. 
[§ 8] B. Demand. Where the loan is payable at 
a fixed time, no demand is, of course, necessary 
before bringing suit.°® Where the loan is repay- 
able on demand, in some jurisdictions it is held 
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that demand is necessary before suit,®° but in other 
jurisdictions no demand is required,®+ unless the 
surrounding circumstances indicate that it is not 
to be presently payable,®? and even where demand 
is held to be necessary, if defendant in his answer 
denies all liability, he waives the necessity for a 
demand.®* 

[§ 9] C. Fulfillment of Condition. Where repay- 
ment is to be made on the happening of a pre- 
scribed condition,®* suit cannot be. brought until 
the condition is fulfilled; but if the failure of the 
condition to be fulfilled is the result of the neg- 
ligence or malfeasance of the borrower, such fail- 
ure will not bar the action;®® and the failure in 
the fulfillment of such condition does not in any 
ease cancel the obligation, but merely affects the 
time of maturity.°® 


IV. DEFENSES 


[§ 10] Although it is held that in assumpsit prac- 
tically every defense to which defendant is entitled 
in equity and good conscience may be permitted,®* 
it has been held that defendant in an action for 
money loaned cannot be,permitted to raise the 


question of the title of the lender to money loaned.*® 
Other specific defenses, such as those relating to 
the illegality of the transaction®® and to the stat- 
utes of frauds’® and of limitations,” are elsewhere 
considered. 


: V. PERSONS LIABLE 


[§ 11] One who joins the actual borrower in his 
promise to repay is jointly liable with him in an 
action for money loaned.’2 Likewise one who joins 
the actual borrower in making the representations 
to secure the loan, and thereafter, not as payment 
of an antecedent debt due from the borrower, but 
as a division of the proceeds of the loan, receives 


a portion thereof, is jointly liable to the lender for 
such portion ;’* and whether he receives any portion 
thereof or not, if he knowingly makes a false state- 
ment to the lender, which materially influences him 
to advance the money, he is jointly liable for the 


- entire loan.7’* 


VI. PLEADING 


[§ 12] A. Declaration, Petition, or Complaint’°>— 
1. Common-Law Form. The differentiating allega- 
tion of the count for money lent in indebitatus 
assumpsit at common law lies in the averment that 
defendant is indebted for so much money by plain- 
tiff before that time lent and advanced to defend- 
ant at his special instance and request.”® 

[§ 13] 2. Under Codes and Practice Acts. Under 
the provisions of the codes and practice acts re- 


53. Adlard v. Greensill, (Sask.) 14 


quiring the complaint to set forth the facts econ- 
stituting the cause of action, it is, in general, suffi- 
cient to allege the loan, the. promise to repay, and 
nonpayment."? 

The loan need not be specifically alleged if, sup- 
porting an allegation that money is due, sufficient 
facts are alleged to show receipt of the money 
under circumstances raising an actual or implied 


WestLR 536. 
54. Duke v. Southern Hardware, 
etc., Co., i63 Ala. 477, 50 S 892. 

[a] Validity of a promise to pay 

“when able’ or “as soon as able” 
see Kraus v. Torry, 146 Ala. 548, 
40 S 956 (holding such a promise 
valid); Groome’s Hst., 4 WklyNC 
(Pa.) 250 (expressing the opinion 
that such a promise imposes no legal 
obligation). 
55. Duke v. Southern Hardware, 
Clem Oor l6s sAlan Alig eo0 oe Soas 
Samuels v. Larrimore, 11 Cal. A. 337, 
.104 P 1001. 

[a] What is a reasonable time.— 
Where money was loaned under cir- 
cumstances which were held to imply 
a promise of repayment within a 
reasonable time, it was held that an 
action brought after one year was 
not objectionable on the ground that 
the borrower did not have reasonable 
time within which to repay. Samuels 
Mere: PT Cals VAS iSoie el 0 4a 

5 ie 
» 56. Samuels v. Larrimore, supra. 

[a] Other phrases.—‘‘In all cases 
where there is a general conversation 
by the party advancing money, or 
delivering property as to ‘taking your 
own time to pay,’ or ‘use your own 
convenience to pay,’ or ‘you can pay 
me when able,’ the courts aS a gen- 


basis, 


eral thing hold that the payment|ruptcy). 


should be made within a reasonable 
time.’’ Samuels v. Larrimore, 11 Cal. 
A. 337, 339, 104 P 1001. 

57. Gibson v. Stevens, 10 F. Cas. 
No. 5,401, 3 McLean 551 [rev on other 
grounds 8 How. 384, 12 L. ed. 1123]. 


A tae Binion vy. Browning, 26 Mo. 
oth See Actions § 74; Contracts 


60. Kurowski v. Schurder, 198 Ill. 
A. 547. 

61. Wallach v. Dryfoos, 140 App. 
Div. 438, 125 NYS 305; Clute v. Mc- 
Crea, I NYS, 963 In re. Carlin,, 185 
Wis. 438, 202 NW 201. 

62. In re Carlin, supra. 

63. Cassidy v. Slemons, 41 Mont. 
426, 109 P 976. 

64. Koster v. Lafayette Trust Co., 
WON a Kiso sO L OOm INCE) leleiiy (where 
the loan was to be repaid ‘‘when 
bank should acquire a surplus’). 

65 Charlton v. Lathe, 7 Pick. 
(Mass.) 44, 

66. In re Big Cahaba Coal Co., 
183 Fed. 662 (where money was 
loaned to a corporation to enable it 
to continue its business on an agree- 
ment that it was not to be repaid 
until the company was on a working 
and the corporation became 
bankrupt, but the loan was held 
chargeable against its estate in bank- 


67. See Assumpsit, Action of § 27. 

68. Dougherty v. Evangelista, 7 
Philippine 37. 

69. MDlegality of loan: 

Effect of illegality of contract gen- 
erally see Contracts §§ 440-480. 
Money loaned for unlawful purpose 

see Contracts § 479. 
Recovery not based on illegal trans- 

action see Contracts § 445. 

70. See Frauds, Statute of 27 C. 
J Las. 

71. See Limitations of Actions 37 
Cr J. D666, 
ne Le Buck ‘v., Hurst) siete ane. 

om Boetge v. Landa, 22 Tex. 105. 
Compare Underhill v. ‘Crawford, 29 
Barb. (N. Y.) 664 (holding that mere 
participation in the proceeds of a 
loan by a surety does not render him 
liable as joint borrower). 

74 Boetge v. Landa, 22 Tex. 105. 

75. Pleading generally see Plead- 
ing [31 Cyc 1]. ; 

he 2 Chitty: 2] G2 ciel ame ie 
p 

77. Lemmon v. Reed, 14 Ind. A. 
655, 438 NE 454; Gahren’ v. Farmers’ 
Bank, LOG Ky. Tit, els ES Wasser. 
Williams v. Glasgow, 1 ‘Nev. 533; 
Wallach v. Dryfoos, 140 App. Div. 
438, 125 NYS 305; cushee. v. Whipple, 
11 N. Y. Super. 61 


: For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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promise to pay;"® but a mere allegation of receipt 
is not sufficient for this purpose, there being no 
presumption that money received by defendant was 
a loan or constituted an indebtedness, the presump- 
tion of law being quite to the contrary;’® nor is 
the additional allegation that plaintiff was not then 
indebted to defendant sufficient to cure the defect, 
the implication that there was a loan being a pre- 
sumption of fact but not of law.8° An allegation 
that defendant ‘‘had and received’’ money from 
plaintiff which he agreed to repay alleges a loan,** 
as does the allegation that plaintiff paid the money 
to defendant for the ‘‘use and benefit’’ of plain- 
tiff,s? but an allegation that he ‘‘contributed’’ 
money does not.’ The use of the term ‘‘indebted- 
ness’’ is not objectionable as being a conclusion of 
law.®* 

The amount of the loan must be stated.®> 

The date on which the money was loaned need 
not be specifically alleged,®® and if alleged is sur- 
plusage;*’ nor is it necessary to allege the date of 
the promise to repay,®® or that there was an agree- 
ment to repay on a particular date,®® or, in the 
absence of such an allegation, that there was no 
agreement as to the maturity of the loan.®° 

That the debt is due need not be expressly al- 
leged,®! nor need the demand in general be alleged, 
the complaint being itself a demand.®? An allega- 
tion that the loan was made to defendant through 
a third party is not indefinite or uncertain by 
reason of its failure to allege the nature and ex- 
tent of defendant’s interest in the loan and the 
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relation of the third party to defendant.®* Nor is 
a complaint defective because of failure to state 
whether plaintiff received a note or other evidence 
of indebtedness,°* or because, although alleging the 
loan to have been made pursuant to an agreement 
annexed, it fails to annex such agreement.®° 

Effect of allegations of documentary evidence. A 
complaint in an action for money lent is not ren- 
dered defective as the basis for such action be- 
cause, although alleging an oral promise to repay, 
it embraces a copy of a memorandum of receipt,°® 
or because it also contained an allegation of the 
execution of a note which might itself have stated a 
separate cause of action.®” 

[§ 14] B. Plea or Answer. An answer denying an 
indebtedness in any sum whatever is a sufficient 
denial of the existence of the loan where the loan 
has been alleged in the language of the common 
count for money loaned,®* the averment of the ex- 
istence of the loan being in such case indirect.®? 
If money lent is not due when sued for, objection 
must be taken by answer and not by demurrer unless 
the fact appears on the face of the complaint. 

Defense of illegal purpose. The defense that the 
money was borrowed for an illegal purpose must 
be specially pleaded,? and it must be averred that 
the money was used for, such purpose;* nor, after 
issue has been joined on a plea of ‘‘never indebted,’” 
that is, a general denial, can the plea of illegal pur- 
pose be substituted therefor.* 

Deductions must be specially pleaded.5 


VII. ISSUES, PROOF, AND VARIANCE® 


[§ 15] A. Necessity of Proving Matters in Issue. 
The general rule that matters alleged in a pleading 
and put in issue must be proved substantially in 
manner and form as alleged, any material variance 
between pleading and proof, or a failure of proof, 
being fatal, applies to actions for money lent.? 
However, there can be no successful claim of 


87. 
(Mass.) 278. 


78. Wallach v. Dryfoos, 140 App. 
Div: 438. 125 NYS 305. 
79. Melensky v. Melen, 189 App. 


Baxter v. 


88. De Cordova v. 


variance merely because the proof discloses a state 
of facts not disclosed by the pleadings,’ or where 
the variance, if any, is in respect of immaterial 
matters. Thus, under an allegation of a loan, it 
is not a fatal variance to prove a transaction out 
of which resulted a promise of defendant to treat. 
money already in his hands as a loan; nor is 


Paine, 16 Gray | 506]. 
3. Edman sv. RO Ee gts State 
Sanville, 17% | Bank, 101 Ill. A. 


Div. 342, 179 NYS 198. 


Presumption of loan see infra 
18. 
80. De Cordova v. Sanville, 214 


N. Y. 662 mem, 108 NE 1092 mem 
[rev 165 App. Div. 128, 150 NYS 709 
(dist Nay v. Curley, 113 Ne Yo 055 
21 NE 698)]. 

81. Farrington v. Farrington, 117 
Minn. 272, 1385 NW 815 
_ 82. Horka v. Wieczorek, 64 Ind. 
A: 387, 115 NE 949. 

83. Guisti' v. Guisti, 41 Nev. 349, 
171 P. 161 (where the complaint al- 
leged that plaintiff ‘contributed’ 
money to the erection of a_ build- 
in 

ea. Samuels v. Larrimore, 11 Cal. 
Ameo W045 1001, 

85. Sparks v. Ducas, 123 App. Div. 
507, 108 NYS 546 (where the com- 
plaint alleged advancement of cer- 
tain moneys to defendant’s wife for 
necessary expenses, without stating 
the amount of such moneys, the de- 
fect was not cured by an allegation 
that an itemized account was fur- 
nished to defendant and he made par- 


> tial payments thereon, the complaint 


not being framed upon an account 
stated). 3 

[a] Aggregate amount. — Where 
the complaint alleges various loans 
at different times and the aggregate 
ef all such loans, it is not necessary 
to allege the amount of each loan. 
Stansfield v. Dunne, 16 Ariz. 153, 141 


P eee: 
Wagoner vy. Wilson, 108 Ind. 


210. "8 NE 925 


App. Div. 592, 164 NYS 411. 
89.. Wallach v. Dryfoos, 140 App. 
Div. 488, 125 NYS 305. 


£0. Hay ys v. Arbuckle, 72 Colo. 
328, 211 P 101. 
91. Wagoner y. Wilson, 108 Ind. 


210, 8 NE “925. 

92. Samuels v. Larrimore, 11 Cal. 
Areot, LO4 bao. 

93. Citizens’ Cent. Nat. Bank v. 
Munn, 115 App. Div. 471, 101' NYS 


435. 
Cent. Nat. 


94. Citizens’ 
Munn, supra 

Pringle v. Mulholland, 116 NYS 
95 


Bank v. 


95. 
572. 

26. Simmons _ v. Simmons, 
Nebr. 607, 146 NW 951. 

97. Brown v. Woodward, 75 Conn. 
254, 53 A 112; Union Nat. Bank “y. 
Lyons, 220 Mo. 538, 119 SW 540. 

98. See supra § 12. 

99.. McKay v. McKay, 184 Cal. 
742, 195 P 385 (where a complaint is 
phrased in the language of common 
count for money loaned, its aver- 
ment of the existence of a loan is 
only indirect, and hence defendant’s 
answer, expressly denying an indebt- 
edness in any sum whatever “either 
on account of any of the matters re- 
ferred .to in plaintiff’s complaint or 
otherwise, or at all,’ sufficiently 
negatives the existence of a loan, and 
raises the issue as to the existence 
of such loan). 

1. Wallach v. Dryfoos, 140 App. 
ware 488, 125 NYS 305. 

De Bautte v. pee 2 Misc. 170, 
21 "YS 617 [aft 142 N. Y. 635, 37 NE 


4. Ritchie v. van Gelder, 9 Exch. 
762, 156 Renrint 326. 

5. Great Southern Sulphur Co. v. 
Ritter, / (Tex: Civ? = AY) 223 3esiw: 
1115. 

6. Issues, proof, and variance: 
Generally see Pleading [31 Cye 670 

et’ sea]. 

In actions on contracts generally see 

Contracts §§ 906-925, 


7 See cases infra this  sec- 
tion. 
8. Mulhall v. Mulhall, 3 Okl. 304, 


41 P 109 (where the court found that 
the money in suit, alleged to have 
been loaned, was invested by plaintiff 
ina partnership with defendant, who 
subsequently took over plaintiff's in- 
terest, promising to pay him therefor 
the sum invested by him, and held 
that, no objection having been made 
at the trial to the proof of these 
facts, the variance was not fatal 
under Code Proc. §§ 133-139). 

9. See cases infra this section. 

10. Doidge v. Alley, 190 Iowa 482, 
180 NW 171 (to:the effect that proof 
that plaintiff and defendant had en- 
tered into a contract whereby plain- 
tiff had agreed to purchase land from 
defendant on certain conditions, that 
on failure of the conditions to ma- 
terialize the contract should be void 
and the amount paid by plaintiff to 
defendant should be treated as a 
loan, and that the conditions did not 
materialize, was not at variance 
with an allegation that plaintiff fur- 
nished a specified sum to defendant 
as a loan). 


6 [41 0.3.] 


variance between pleadings and proof as to the date 
of the loan, or as to whether there was a single 
loan or a number of separate loans,'” or as to the 
date of maturity of the loan,!? or as to the par- 
ticular currency in which the loan was made," 
material. 

[$ 16] B. Evidence Admissible under Pleadings. 
In general, any writing evidencing the transfer of 
money from plaintiff to defendant is admissible as 
evidence of the loan, even though its terms may 
not import a loan.14® Where the complaint alleges 
a loan by plaintiff only, a writing wherein defend- 
ant acknowledged receipt and promised to repay is 
admissible as evidence that the money was re- 
ceived and was not a gift, even though such writ- 
ing implies equal participation of another with plain- 
tiff in making the loan.1* Where the loan is 
alleged to have been made to two defendants jointly, 
although no partnership between them is alleged, 
evidence of such partnership is admissible in order 
to lay. a foundation for the introduction in evi- 
dence of a note made in the firm name by one of 
defendants.17 Where the complaint alleges a 


[§ 17] A. Burden of Proof. In actions for money 
lent, as in other actions,”® plaintiff bears the bur- 
den of establishing by a fair preponderance of 
evidence every disputed fact that constitutes an ele- 
ment of his right to recover,?’ including the loan® 
and the maturity thereof.?® Plaintiff has the burden 
of proving the alleged maturity of the loan notwith- 
standing an admission in the answer of a receipt of 
the money, coupled with an allegation that it was 
not a loan.®° Nor is plaintiff relieved of the burden 


“Jill Bennett v. Maurice, 162 Mich. 
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receipt of a certain sum for the sale 


[§§ 15-18 


promise by defendant to pay as soon as he is able, 
evidence of his ability to borrow is inadmissible, 
such evidence not tending to prove his ability to 
pay. 18 

Under general issue ‘or denial. Where defend- 
ant’s answer is a general denial, or a plea of 
the general issue, evidence offered by him is ad- 
missible to prove that the money in. suit was not 
a loan but a gift,!® or a repayment,?° or that it 
was not advanced to him individually but to a 
partnership of which he was a member,” or that 
it was received from defendant under a special 
agreement ;22 but evidence that the loan was made 
for an illegal purpose is not admissible.?* 

Matters not in issue. Where there is a question 
whether plaintiff made the loan in his individual, 
or in a representative, capacity, even though that 
question is not presented by the pleadings, eross- 
examination of plaintiff for the purpose not of deny- . 
ing the loan, but of establishing in what capacity 
plaintiff made the loan, is admissible, in order to 
procure for defendant information for his protec- 
tion in possible future actions.** 


VIII. EVIDENCE?5 


of proving that the transaction in question was a 
loan merely because defendant, instead of simply 
denying the loan, alleges that it was a gift.?+ 
Similarly, as to every disputed tact constituting an 
element of an affirmative defense,°? a correspond- 
ing burden rests upon defendant.%% 

[§ 18] B. Presumptions.*4 While ordinarily there 
is no presumption that money paid by one per- 
son to another was paid as a loan,®® such a pre- 
sumption does arise where the relationship between 


31. ye v. Burke, 217 Mich. 195, 


254, 127 NW 367; Kitchen v. Holmes, 
42 Or. 252, 70 P 830. 

12. Radke v. Radke, 155 Minn. 333, 
193 NW 461. 

13. Shaffer v. Bahr, 57 Pa. Super. 
48 (where an allegation of complaint 
was that the loan was for a year, 
and the evidence was that it was on 
demand, the answer being a denial 
that the loan was ever made, and 
more than a year having elapsed 
between the alleged date of the loan 
and the bringing of the action). 

14. Harrington v. Macmorris, 5 
Taunt. 228, 1 ECL 123, 128 Reprint 
675 (where the declaration averred 
a loan of “lawful money of, Great 
Britain,” and proof showed that it 
was in foreign coin). 

15. See cases infra this note. 

[a] Promissory note.—Dean  v. 
Mann, 28 Conn, 352; Mack v. Spencer, 
4 Wend. (N. Y.) 411. 

[b] Check not to be presented.— 
Dean v. Mann, 28 Conn, 352 (memo- 
randum check); Currier v. Davis, 111 
Mass. 480 (check given by borrower, 
‘which was to be held as evidence of 
loan, and not to be presented to 
drawee); Cushing v. Gore, 15 Mass. 
69 (check given by borrower on a 
bank where it was known to both 
parties that he had no funds). 

[c] Memorandum of money due.— 
Hay v. Hide, 1 D. Chipm. (Vt.) 214 
(where the court, concerning a 
memorandum signed by defendant, 
acknowledging a sum to be due 
plaintiff on demand said: “It may 
“well be presumed to be for a loan’), 

[d] Receipt for money.—Hart v. 
Conner, 21 Ga. 384 (receipt for 
money as am advance on merchandise 
to be delivered to the party advanc- 
ing); Peniston v. Wall, 3 J. J. Marsh. 
dKy.) 37. 

[e] Receipt on conditional sale.— 
Coor v. Grace, 18 Miss. 434 (written 
acknowledgment of defendant of the 


of a slave, which sale was to be void 
on the repayment of the money in the 
time stated). 

{[f] Bond executed by defendant 
to plaintiff, reciting defendant’s need 
of money and the advancement of it 
by plaintiff, is admissible to show 
the nature of the transaction. AUtna 
Indemn. Co. v. Ladd, 135 Fed. 636, 
68 CCA 274 [certiorari den 199 U. S. 
606, 26'SCt 746, 50 L. ed. 330]. 

Loan for which note or other ne- 
gotiable instrument was eee as 
basis of action see supra § 6 

16, UuCairbre: "Vv? McQuillan, 151 
Mich. 590, 115 NW 737. 

17. Mack v. Spencer, 4 Wend. (N. 


Nay yell 
nee er on ies v. Torrey, 146 Ala, 548, 
LS: Radke v. Radke, 155 Minn. 


333, 198 NW 461; Jenning v. Rohde, 
99 Minn. 335, 109 NW 597. 

20. Johnson v. Jennings, 10 Gratt. 
(51 Va.) 1, 60 AmD 3238. 


Aa Bolanos v. Zumeta, 108 NYS 
14, 
22. Tompkins v. Tompkins, 78 


Hun 220, 28 NYS 903 (evidence ad- 
missible that the money was given 
under an agreement to take care of 
plaintiff). 

23. Dodge v. McMahan, 61 Minn. 
175, 68 NW 487. 

24. Bond v. Corbett, 2 Minn. 248. 

25. mice generally see Pvi- 
dence 22 C. Dp 

26. See Beigonce §§ 14-20 

27. Faletti v. Child, 204 Die AS 
158; Siebrecht v. Siebrecht, 153 App. 
Div. 227, 187 NYS 1073. 

28. Faletti v. Child, 204 Ill. A, 
158; Adams v. Willetts, (N. J. Sup.) 
128 A 855; Siebrecht v. Siebrecht, 153 
App. Div. 227, 137 NYS 10738. 

29. Stamaty v. Pappadanlinhy, 51 
Wash. 221, 98 P 61 

30. Stamaty oe 
supra. / 


Pappadamitriu, 


185 NW 8 

32. Gees Shieh § 10. 

$3. Nicholich v. Shasovich, 72 Ind. 
A. 294, 125 N@ 803; Coor v. Grace, 18 
Miss. 434. 

[a] Where statute of limitations 
is pleaded as a bar to recovery of a 
loan which was to be repaid as soon | 
as the defendant was able, the burden 
is on defendant to prove that a period 
longer than that limited by the stat- 


ute has expired since he became 
able to pay. Porter v. Magnetic 
Separator Co., 115 App. Div. 333; 


100 NYS 888 [aft UIO ING VS mem 
83 NE 1130 mem]. 

34. Presumptions 
Evidence §§ 25-88. 
*85. Del. Morrow v. Frankish, 27 
Del. 534, 89 A 740. 

Ill.—Faletti v. Child, 204 Tl.» A. 
158; Moore vy. Brandenburg, 179 SELL 
INE 353, 260 [cit Cyc]. 

Me.——Weed vy, Clark, “118 Me. 466, 
109 A 8, 

Mo.—Gerding v. Walter, 29 Mo. 426. 

Nev.—Horgan vy. Indart, 41 Nev. 
228, 168 P 958, 954 [quot Cye]. 

N. J.—Sterry Vv. Fitz-Gerald, 
(Sup.) 111 A 686; Rickey v. Moon 
Clay, etc., Co., 89 N..J. Eq. 602) 108 A 2. 

N. Y.—-Melenky v. Melen, 189 App. 
Div. 342, 179 NYS 198; Russell Vv. 
Amlot, 132 App. Div. 584, 116 NYS 
1080; Mills v. McMullen, 4 App. Div. 
27, 38 NYS 705; Sayles v. Olmstead, 
66 Barb. 590; Black v. White, 42 
N. Y. Super. 446; Andrews v. Cos- 
mopolitan Bank, 101 Misc. 672, 167 
NYS 935 [rev on other grounds 183 
App. Div. 787, 171 NYS 875]; Levy 
v. Friedman, 83 Misc. 445, 145 NYS 
89; Matter of Delaney, 27 Misc. 398, 
58 NYS 924; Gutman y. Wolfsohn, 
107 NYS 546. 

Wash.—Pyle vy. Starbird, 72 Wash. 
386, 130 P 477, 

On nt.—Harty v. Ret aN 35 Ont. L. 
348, 9 OntWN 374. 


generally see 
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the parties is such that the payor naturally re- 
poses confidence in the payee,®* as where the re- 
lationship is that of beneficiary and trustee,*? or, 
it has been held under certain statutory provisions, 
that of wife and husband;*8 but the rule does not 
apply to payments by a parent to his child,®® or 
to payments by a child to its parents made dur- 


ing minority.*° 


[§ 19] C. What Constitutes Prima Facie Case. 
A prima facie case is established by plaintiff in 
an action for money lent by evidence that the 
money was delivered to defendant, that it was a 
Mere evidence of 


loan, and has not been repaid.*? 
delivery does not, however, make 


a case of money lent,*? there being ordinarily no 
presumption that the money was loaned ;** but evi- 
dence that the money was not given in payment 
of a debt due from plaintiff to defendant, nor as 
a gift, nor for the use of plaintiff, establishes 
prima facie that it was given as a loan.** Similarly, 


36. Sterry v. Fitz-Gerald, (N. J. 
Sup.) 111 A 636. 
hee McKay v. McKay, 184 Cal. 


742, 195 P 385. 

38. McKay v. McKay, supra (un- 
der the provisions of Code Civ. 
Proc. §§ 158, 2219, 2235, making ap- 
plicable to transactions between hus- 
band and wife the rules applicable to 
transactions between trustees and 
beneficiaries, the receipt by the hus- 
band of the wife’s money presump- 
tively makes him her debtor, and the 
burden is on the husband to show 
the circumstances entitling him to 
retain the money). 

Loans between husband and wife 
generally see Husband and Wife 
§ 258. ; 

39. Jenning v. Rohde, 99 Minn. 
335, 109 NW 597. 

40. Smith v. Smith, 38 Cal. A. 388, 
176 P 382. x 

Presumptions as to gift or loan 
' generally see Parent and Child [29 

Cyc 1660]. ; 

41. Siebrecht v. Siebrecht, 153 
App. Div. 227, 137 NYS 1073. I 

[a] An I O U is sufficient prima 
facie evidence in an action for money 
lent, although it is not addressed, 
and no proof is given that U means 
plaintiff, except his producing the 
writing. Douglas v. Holme, 12 A. & 
EB. 641, 40 ECL 320, 113 Reprint 957. 
Contra Fesenmayer v. Adcock, 16 M. 
& W. 449, 153 Reprint 1265. 

[b] A_ written acknowledgment 
by defendant that he has received a 
specified sum for the sale of a chat- 
tel, the sale to be void on repayment 
in a stated time, coupled with evi- 
dence of nonpayment, establishes a 
prima facie case in an action for 
money lent, to defeat which defend- 
ant must show an actual repayment 
or a delivery of the chattel to plain- 
tiff. Coor v. Grace, 18 Miss. 434. e, 


42. Ark.—McFarland vy. Shipp, 
Ark. 41. 

Ill.—Faletti v. Child, 204 Ill. A. 
158. 

Me.—Weed v. Clark, 118 Me. 466, 
109 A 8. 

N. J.—Sterry v. Fitz-Gerald, (Sup.) 
111 A 636. 

N. Y.—Doyle v. Unglish, 143 N. Y. 
556, 88 NE 711 [aff 21 NYS 650]. 

43. “See supra § 18. 

44. Leask v. Hoagland, 205 N. Y. 
171, 98 NE 395, AnnCas1913D 1199; 
Nay v. Curley, 113 N. Y. 575, 21 NE 
698. f 

45. De Cordova v. Sanville, 177 
App. Div. 592, 164 NYS 411. 

46. Issues, proof, and variance see 
supra §§ 15, 16. 

47. See Evidence §§ 89-1729. 

48. See Enthoven v. Hoyle, 13 C. 
B. 373, 76 ECL 3738, 138 Reprint 1243; 
Tyte v. Jones, 1 East 58 note, 102 
Reprint 23 note; Pentreguinny Fuel 
Co. v. Young, 12 Jur. N. S. 56; and 

‘cases infra ‘this section. 
{a] Conduct of plaintiff while a 
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out prima facie 


total denial by 


boarder with defendants is inadmis- 
sible. Musk v. Hall, 34 R. I. 126, 82 
AND9S:. 

[b] Motive of defendants in suing 
plaintiff for board is not admissible. 


Lag! Ve Vall vo 4ouR. Seed 2G. SoA 
49. Moynahan v. Connor, 30 Mich. 


136; Farmer vy. Williams, 92 Vt. 132, 
102 A 932. 

[a] Evidence held admissible.— 
Defendant having testified that the 
loan was made by his father and not 
by plaintiff, his further testimony 
that he has paid the loan was admis- 
sible as a circumstance bearing upon 
the question at issue. Farmer v. 
Williams, 92 Vt. 132, 102 A 932. 

[b] Evidence held inadmissible.— 
(1) Where the issue was whether the 
loan was made by plaintiff or by 
defendant’s father, and defendant 
testified that it was made by his 
father and that he had repaid it, evi- 
dence that at the time of such al- 
leged repayment he had enough 
money to pay in full was inadmis- 
sible, ability to pay having no bear- 
ing on whether he paid to plaintiff 
or his father. Farmer vy. Williams, 
92 Vt. 132, 102 A’ 932. (2) Where 
the issue was whether money was 
borrowed from plaintiff or plaintiff’s 
daughter, testimony of defendant 
that he had used the money for the 
benefit of the daughter was inad- 
missible, the application of the 
money being immaterial in any view 
of the evidence. Moynahan v. Con- 
nor, 30 Mich. 136. 

[c] Book entry is not admissible 
to establish a loan made to defend- 
ant I. B. Rosenthal where it 
showed a loan merely to “Adolph 
Rosenthal, special.” Sonnenfeld v. 
Rosenthal, 247 Mo. 238, 152 SW 321. 

50. Meredith v. Miller, (Tex. Civ. 
A.) 99 SW 430 (where plaintiff testi- 
fied to a loan to husband and wife 
jointly, and defendant husband de- 
nied liability, evidence offered by 
him that his wife, who separated 
from him after the loan was made, 
was, when the loan was made, treat- 
ing him with disrespect and was un- 
der plaintiff's control was inadmis- 
sible). 

[a] Vows of poverty.—Where, in 
an action for money loaned ‘to de- 
fendant college, the evidence was 
conflicting as to whether the officer 
to whom the money was paid was 
authorized to represent the college, 
evidence tending to prove that he 
had been a regular priest, and taken 
vows of poverty binding him not to 
possess or use money, was ihadmis- 
sible to show that the money was a 
loan to the college, especially where 
the officer admitted having engaged 
in certain real estate transactions. 
Reiner v. Villa Nova Augustinian 
College, 250 Pa. 188, 95 A 395. 

51. De Cordova v. Sanville, 177 
App. Div. 592, 164 NYS 411; Russell 
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evidence that plaintiff was not at the time of such 
delivery indebted to defendant, and that defendant 
subsequently made a payment. to plaintiff on the 
obligation establishes prima facie that the trans- 
action was a loan.*® ' 

[§ 20] D. Admissibility.*¢ 
to the admissibility of evidence in civil actions 
generally** apply in actions for money lent.*® 
rule that no evidence is admissible which is not 
material and relative to the issue has been applied 
to questions relating to the identity of the parties, 
both lender*® and borrower,°*° and to particular ele- 
ments of plaintiff’s case, such as the nonindebted- 
ness of plaintiff to defendant,®! and the making of 
the demand,®? and the happening of the condition 
on which payment becomes due.®3 


The rules applicable 
The 


Where there is a 
defendant of the receipt of the- 


money, the rule has been applied to evidence bear- 
ing on the relations of the parties,>* the financial 
ability of plaintiff to make the loan,*5 and de- 


v. Amlot, 132 App. Div. 584, 116 NYS 
ray Huntzinger. v. Jones, 60 Pa. 
Evidence of business relations 
the parties is admissible 
when offered by plaintiff to establish 
that moneys given by him to defend- 
ant were not in payment of a debt. 
Russell v. Amlot, 132 App. Div. 584, 
116 NYS 1080. 

[b] Statement of defendant’s 
agent, made to plaintiff at the time 
such agent procured money in: suit 
from plaintiff, that it was for a loan 
to defendant, is admissible as tend- 
ing to show that plaintiff was not 
then indebted to defendant. Hunt- 
zinger v. Jones, 60 Pa. 170. 

52. Leonard v. Piggott, 152 Mich. 
436, 116 NW 3866 (letters written to 
defendant by a third person in behalf 
of plaintiff demanding payment were 
admissible to show the making cf a 
demand, the court having charged 
that defendant was not bound to an- 
Swer the letters, and that they were 


not competent to establish the 
debt). 
53. Kraus v. Torrey, 146 Ala. 548, 


40 S 956 (where defendant has prom- 
ised to pay “as soon as he is able,” 
proof of his ability to pay is admis- 
sible, and if proof of his means is 
adduced, he may introduce evidence 
of his need of his income to support 
his family). 

54. Cornett v. Lark, 203 Ky. 767, 
263 SW 13; Revel v. Vein, 218 Mass. 
297, 105 NE 981. 

[a] Illustrations. — (1) Evidence 
that the parties at the time of the 
alleged loans were engaged to be 
married, as well as other evidence of 
their relations, was admissible, there 
being no documentary evidence of 
the loan, and a total denial by de- 
fendant of the receipt of the money, 
and the parties being the only ones 
who had any knowledge of the al- 
leged_ transaction. Cornett v. Lark, 
203 Ky. 767, 263 SW 18.. (2) Where 
plaintiff was a boarding house keeper, 
and defendant a boarder, evidence 
having been given of the relations 
between the parties, including evi- 
dence that love letters and gifts 
passed between them, evidence that 
defendant did not pay his board was 
material as ‘bearing on the probability 
of plaintiff having made the loan. 
ateuer v. Vein, 218 Mass. 297, 105 NE 
| Proof of illicit relations.—In 
an action against administrators, 
where they allege that the claim is 
fraudulent, evidence showing illicit 
relations between plaintiff and de- 
ceased is admissible. Glessner v. 
Patterson, 164 Pa. 224, 30 A 355.° 

55. Waterman v. Waterman, 34 
Mich. 490; Glessner v. Patterson, 164 
Pa. 224, 30 A 355; Dowling v. Dowe 
ling; -10-IreCh- Li. -236. ‘ 

In case of alleged previous loan to 


“plaintiff see cases infra note 59. 


8 [41 C.J] 


fendant’s need for the loan®* or absence of such 
need;57 and it has been applied also where de- 
fendant admits the receipt of the money, but con- 
tends that it was received as a gift,°* or in re- 
payment of a debt due from plaintiff,°° or as a 
payment for plaintiff’s own use,°® or that the loan 
The prineiples governing the 
admissibility of evidence of a course of dealing be- 
tween the parties®? have also been applied in an 
action for money lent;®* as have also the prin- 


has been repaid.** 


56. Bacome v. Black, 7 Cal. Un- 
rep. Cas. 34, 70 P 620 (where the is- 
sue was whether money was loaned 
to defendant or another, and plaintiff 
testified as to the purpose for which 
defendant required the money, evi- 
dence of an additional loan by an- 
other party to make up the sum re- 
quired by defendant was immaterial, 
but its admission was not prejudicial 
error). i ; 

57. See cases infra this note. 

[a] Evidence held admissible. 
(1) Defendant being a former em- 
ployer of plaintiff, evidence of the 
financial condition of defendant’s 
business, offered for the purpose of 
showing the improbability of his 
having borrowed the money, was ad- 
missible in view of the unsatisfac- 


tory character of plaintiff's testi- 
mony. Mark v. Mitchell, 201 Ill. A. 
499. (2) Where the testimony of the 


parties as to the loan having been 
made is conflicting and the prob- 
ability of the alleged loan having 
been made depends on the financial 
condition of defendant at the time, 
evidence that the financial circum- 
stances of defendant were such that 
he did not need the money at the 
time is admissible. Sager v. St. 
John, 109 Ill. A. 358. : 

{b] Evidence held inadmissible: 
(1) That defendant had money in a 
bank. Burke v. Kaley, 138 Mass. 
464. (2) That such money in the 
bank greatly exceeded the amount of 
the alleged loan, where there is, di- 
rect evidence of the loan. Agat v. 
Apflebaum, 155 Ill. A. 572. (3) As to 
the simple and inexpensive habits of 
defendant. Roe v. Nichols, 5 App. 
‘Div. 472, 38 NYS 1100. 

In case of alleged previous loan 
to plaintiff see cases infra note 
6 


oe 

58. See cases infra this note. 

[a] Evidence of intended appli- 
cation of money paid is admissible. 
Radke v. Radke, 155 Minn. 333, 193 
NW 461. : 

[b] Evidence of application of 
moneys repaid.—Hvidence offered by 
defendant, who claimed that the 
money in suit was a gift, tending to 
show that a certain sum, paid by 
him to plaintiff, was to be applied on 
certain notes, and was not a payment 
on the alleged loan, is admissible. 
Radke v. Radke, 155 Minn. 333, 193 
NW 461. 

{c] Evidence of relations of the 
parties held admissible: (1) For de- 
fendant that he was the favored 
nephew of deceased and had done 
him many favors. Young v. An- 
thony, 119 App. Div. 612, 104 NY 
87. (2) That plaintiff, who was de- 
fendant’s stepfather, had been sued 
by defendant for board, when prop- 
erly limited to show his relation to 
defendant and the likelihood of a 
mere boarder making a gift of the 
large sum in rent. Musk vy. Hall, 34 
R. I. 126, 82 A 593. 

59. See cases infra this note. 

{a] Evidence of amount of a 
claimed prior loan by defendant to 
plaintiff and other evidence tending 
to show that such loan had been 
made has been held admissible as 
corroborating evidence. McMahon vy. 
Crone, 205 Ill. A. 47. 

{b] Where plaintiff had recsived 
from defendant the money subse- 
quently given to defendant as the 
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money lent.°® 


alleged loan, evidence that defendant 
had willed plaintiff a farm, and that 
he subsequently sold it and gave 
plaintiff the proceeds in place of the 
farm and that the sale price was 
identical with the amount. given 
plaintiff has been held admissible. 
Russell v. Amlot, 132 App. Div. 584, 
116 NYS 1080. Deal 

{c] Evidence of financial ability 
and need.—Where defendant claimed 
that, at the time she received the 
money, plaintiff was owing her for 
services, evidence that, to defendant’s 
knowledge, plaintiff had during such 
years ample means, and that defend- 
ant was. in pressing need of money, 
was admissible to discredit the de- 
fense. Lincoln v. Hemenway, 80 Vt. 
530,69 Ao 153-— 

60. See cases infra this note. 

[a] Intended application of mon- 
eys advanced.—HEvidence that moneys 
in question were advanced to defend- 
ant for household expenses is admis- 
sible. Hawley v. Levee, 139 App. Div. 
569, 124 NYS 24. 

[b] Actual application of moneys 
advanced.—(1) Evidence offered by 
plaintiff that moneys advanced had 
been used by defendant to pay off 
certain of his own obligations is ad- 
missible. Waterman v. Waterman, 
34 Mich. 490. (2) Evidence offered 
by defendant that the moneys ad- 
vanced by plaintiff had been used 
for household expenses which plain- 
tiff was obligated to pay was ad- 
missible even in the absence of evi- 
dence that other moneys advanced 
to defendant for such expenses had 
been exhausted. Hawley v. Levee, 
139 App. Div. 569, 124 NYS 24. 

[c] Evidence of loans to defendant 
by others than plaintiff is not admis- 
sible when offered by plaintiff for 
the purpose of rebutting the defense 
that the moneys in suit were paid 
to defendant not as a loan, but as a 
payment toward a certain fund for 
plaintiff’s benefit, in which fund the 
other alleged lenders admittedly had 
no interest. Avery v. Mattice, 9 NYS 
166 [aff 132 N. Y. 601 mem, 30 NE 
1152 mem]. 

61. Pullis v. Somerville, 218 Mo. 
624, 117 SW 736. 

62. See Evidence § 837. 

63. Mayes v. Power, 79 Ga. 631, 
4 SE 681 (evidence that plaintiff's 
intestate had before lent money to 
defendant in the manner alleged was 
competent). . 


64. Mayes v. Power, supra; Far- 


mer Ver Willams, 92 Vt. 132, 020A 
932. 

65. See Evidence § 498. 

66. See cases infra this note. 

[a] Plaintiffs check book stubs 
containing entries purporting to 


show that the checks delivered to 
defendant had been for loans held 
inadmissible. Mills v. McMullen, 4 
App. Div. 27, 38 NYS 705. 

[b] Statements of plaintiff to a 
third party that defendant wanted 
to borrow money are not admissible. 


Farmer v. Williams, 92 Vt. 132, 102}. 


A 932. 
67. See Evidence §§ 1730-1806. 
68. See cases infra this note; and 


notes 69-85. 

{a] Evidence held _ sufficient. — 
Radich “v. 'Gak,; 61 Cal. A. (375, 214 
P 1000; Chalvet v. Huston, 43 App. 
(D. C.) 77, AnnCas1916C 1180; Mayes 


y. Power, 79 Ga. 631, 4 SE 681; Bo-' 


[§§ 20-21 


ciples governing: the evidence as to the custom | 
of one of the parties in dealings with persons not 
parties to the action,®* and the rule® that a self- 
serving declaration is inadmissible.® 

[§ 21] E. Weight and Sufficiency. General rules 
applicable to civil actions concerning the weight 
and sufficiency of evidence®’ apply to actions for 
These rules have been applied to 
the evidence adduced on issues as to the persons 
liable,®°® the amount of the loan,’® the date on 


hannon vy. Knapp, 33 Ga. A. 702, 127 
SE 808; Owens v. Cassens, 193 Ill. A. 
253; Grist v. Pollock, 58 Ill. A. 429; 
Ball v. James, 176 Iowa 647, 158 NW 
684 (acceptance of an offer to lend 
money is to be inferred from the tak- 
ing of the money by the offerer); 
Miles v. Wikel, 74 Iowa 712, 39 NW 
95; Rullman v. Rullman, 81 Kan. 521, 
106 P52; Cornett vy. Jbark 5203) sky. 
767, 263 SW 18; Passer v. Trappini, 
7 La. A. (Orleans) 125; Haslam v. 
Perry, 115 Me. 295, 98 A 812; Pullis 
v. Somerville, 218 Mo. 624,-117 SW 
736; St. Louis Trust Co. v. Rudolph, 
136 Mo. 169, 37 SW 519; Cox v. Cox, 
12, N. H. 561, .58 <A 504; Adams -v. 
Willetts, «CN. J. Sup.) 128 Ay 855% 
Joseph Hllner Co., Ltd. y. Isaacson, 


165 NYS 942; Milwitsky v. Selman, 


159 NYS 825; Rosofsky v. Lucas, 154 
NYS 1; Fehr v. Rosenbaum, 111 NYS 
653; Barnes v. McDonald, 13 NYS 440 
[aff 133 N. Y. 620 mem, 30 NE 1150 
mem]; Esbenshade v. Esbenshade, 
278 Pa. 139, 122 A 237; Weckesser v. 
Beck, (R. I.) 127 A 38; Meredith v. 
Miller, (Tex. Civ. A:) 99 SWi.4380; 
Lipscomb v. Parker, 5 Tex. Civ. A. 
162, 23 SW_ 1006; Cornthwaite v. 
Barrington Transp. Co., 55 Wash. 
389, 104 P 609; Howard vy. Danbury, 
2 C. B. 803, 52 ECL 803, 135 Reprint 
1160; Moorehouse v. Perry, 2 OntWN 
92, 17 OntWR 27; Armour vy. Ander- 
son, 2 OntWR 473, 3 OntWR 214. 
[b] Evidence held insufficient.— 
Stoddard v. Odell, (Ark.) 239 SW 23; 
Garcia v. Sainz, 59 Cal. At (246, (2110 
P 534; Carsey v. Farmer, 117 Ky. 
826, 79 SW 245, 25 Kyl 1965; Clip- 
pinger v. Starr, 130 Mich. 463, 90 NW 
280; Sonnenfeld v. Rosenthal, 247 
Mo, 238, 152 SW 321; Horgan v. In- 
dart, 41 Nev. 228, 168 P 953; Jacoves 
v. Darwin, 119 App. Div. 16, 103 NYS 
934; Kraft v. Coykendall, 4 Silv. Sup. 
75, 7 NYS 140; Siefke v. Siefke, 5 
Misc. 406, 25 NYS 762; Fingerhut v. 
Golkins, 134 NYS 570; Gutman v. 
Wolfsohn, 107 NYS 546; Stebbins v. 
Hume, 1 NYS 131; Lowrey v. Robin- 
son, 141 Pa. 189, 21 A 513; Dimmitt 
v. Robbins, 74 Tex. 441, 12 SW 94; 
Morgan v. Jones, 1 Cromp. & J. 162, 
148 Reprint 1376; Cary v. Gerrish, 4 
Esp. 9; Welch vy. Seaborn, 1 Stark. 


474, 2 ECL 182, 

ie op cases infra this note. 

a ence of agency held in- 
sufficient: (1) To impose liability on 
contractor for obligation incurred by 
subcontractor. Bank vy. Gillaiz, (Mo. 
A.) 256 SW 1099. (2) To impose lia- 
bility. on association for money 
loaned to its_treasurer on his per- 
sonal note. Pelchat v. Societe des 
Artisans Canadiens, etc., (R. I.) 67 
A 362. (8) To impose liability on 
principal for loan to agent. Smith vy. 
Norris, 202 Ill. A. 416. : 

[b] Evidence of individual lia- 
bility of partner held insufficient. 
Bolanos v. Zumeta, 108 NYS 1014. 

{c] Evidence of joint liability 
held sufficient. Thomas y. Lee, 74 
Wash. 286, 133 P 446, 134 P 510, 

{d] Evidence of corporate lia- 
bility for money lent to officer there- 
of held insufficient. Holmes. vy. 
Smith, 25 Colo. A. 88, 135 P 759. 

[e] Bvidence of liability of hus- 
band for loan of money delivered to 
wife held sufficient. Horka v. Wiec- 


zgren 64" Ind. VAY 887i t15h Nis 
70. Halligan v. Keeler, 167 Iowa 


1 


§§ 21-22] 


which the loan was made,’ the date on which re- 
payment was promised,” and to proof of a counter- 
They have also been applied to the ques- 
tions of the weight of evidence presented where 
defendant, while admitting the receipt of the money 
in suit, contends that it was received as a gift,"4 
or voluntary payment,7> or in an exchange of 
cheeks,‘® or in repayment of an antecedent debt,’7 


claim.”* 


[§ 22] The general rule that, if plaintiff fails 
to adduce any evidence of the facts constituting his 
cause of action, the court must dismiss the com- 
plaint or direct a verdict for defendant’? has been 
applied in actions for money lent;** as has also 
the rule’® that, if the evidence adduced by either 
side is so preponderating that reasonable men could 
draw only one inference therefrom, the court must 
So, too, the corol- 
lary general rule. that, if the evidence raises any 


direct a verdict for that side.®° 


72, 148 NW 971 (where plaintiff's 
memorandum, put in evidence by de- 
fendant, showing the amount due to 
be less than testified to by plaintiff, 
was held to be sufficiently rebutted 
by plaintiff's explanation of mistake 
in making the memorandum not con- 
tradicted by defendant and a detailed 
showing of the items loaned). 

71. Kurowski v. Schurder, 198 Ill. 
A. 547. 

72. Duke v. Southern Hardware, 
ete., Co.,~163 Ala. 477, 50 S 892 (evi- 
dence held insufficient to support a 
finding that-an agreement as to the 
date of repayment was for repayment 
when defendant was able); Gunther 
v. Marteau, 73 Misc. 48, 132 NYS 
82 (evidence held to show a loan 
payable on demand). 

73. Porter v. Magnetic Separator 
Co., 115 App. Div. -333, 100 NYS 888 
{aff 190 N. Y. 511 mem, 83 NE 1130 


mem]. 
: rhe Kurowski v. Schurder, 198 Ill. 
A. 547: Milwitsky v. Selman, 159 
NYS 825. k 

75. Seattle, etc., Waterway Co. v. 
Richards, 104 Wash. 328, 176 P 340 
(where evidence was held to support 
a finding that an advancement by the 
original holder of land liens to its 
immediate transferee to pay present 
holders the unpaid amounts due from 
owners was not voluntary, in the 
sense that it was made without an 
greement for its return after such 
transferee had collected the same by 


foreclosure). 

76. Golden State Realty Co. v. 
Gpldwater, 64 Cal. A. 503, 222 P 
187. 

77. Evans vy. Wallinder, 153 Minn. 


471, 190 NW 803; Stimson v. Vro- 
man, 99 N. Y.-74, 1 NE 147; Finger- 
hut v. Golkins, 134°-NYS 570. 

7S. Patriska v. Kronk, 57 Misc. 
552, 109 NYS 1092. 

79. Doidge v. Alley, 190 Iowa 432, 
180 NW 171 (where the evidence was 
held to sustain findings that plaintiff 
contracted to purchase land from de- 
fendant, that defendant agreed that 
the contract should not be consum- 
mated excent on certain conditions, 
and that in such event the amount 
paid on execution of the contract 
should be treated as a loan to defend- 
ant, and that the conditions did not 
materialize). See Nebraska Inv. Co. 
v. Moresby Island Lumber Co., Ltd., 
19 B. C. 341 (where, in a similar 
case, payment was held not to bea 


Dusopole v. Manos, 194 Mass. 
255, 80 NE 481. 

81. Royman v. Paul, 180 NYS 474; 
Kohler v. Kimmel, 138 NYS 448. 

e2. In re Big Cahaba Coal Co., 183 
Fed. 662; Eldred y. Colvin, 206 Ill. 
A. 2; Stapleton v, Curran, (Me.) 90 
A 9979; Smith v. McLain Orchard 

Co., 75 Wash. 27, 134 P 469. 

83. Newcomb v. La Roe, 167 App. 
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of taxes,°* or a 


IX. TRIAL** 


Instructions. 


che 566, 152 NYS 635, 15 Mills Surr. 


84 Fourche Planting Co. 
Brown, (Ark.) 104 SW 1120. 

85. Zviebel v. Benowitz, 125 NYS 
811 (where, in an action by a tenant 
in common against her cotenants to 
recover money alleged by her to have 
been loaned to them to pay off liens, 
the evidence was held not to support 
the theory that there was a.loan). 

86. Trial generally see Trial [38 
Cyc 1238]. 

87. See Trial [38 Cyc 1533, 1534]. 

88. Ye Olde Coffee House, Ine. v. 
Benesch, 186 NYS 601. Compare 
Rose v. Armstrong, 120 App. Div. 
635, 105 NYS 541 (where, it being 
alleged that the money was loaned 
under an agreement that, if plaintiff 
would let intestate have her pension 
money from time to time, such ad- 
vances would be repaid at his death, 
yet, it appearing that there was an 
indebtedness to plaintiff for money 
loaned, it was held that a nonsuit 
was erroneously granted on the 
ground that it was not shown that 
the moneys advanced were pension 
moneys, since other moneys advanced 
would furnish the same liability). 

89. See Trial [38 Cyc 1534]. 

907 EReed “v. Bonner; 90 Ne woos 
712, 102 A 383. 
Villa Nova Augustinian College, 250 
Pa. 188, 95 A 395 (where direction of 
verdict was held properly refused). 

91. See Trial [38 Cye 1532, 1533], 

92. U. S.—Attna Indemn. Co. vy. 
Ladd, 135 Fed. 636, 68 CCA 274 [cer- 
tiorari den 199 U. S. 606, 26 SCt 746, 
50 L. ed. 330]. 


Colo.—Walker v. Blakesley, 69 
Colo. 508, 194 P 937. 

Conn.—Waterbury Brass Co. y. 
Pritchard, 34 Conn. 417. 

N. J.—Adams vy. Willetts, (Sup.) 
128 A 855. 

N. Y.—Isaacson v. Etkin, 148 App. 
Div. 219, 132 NYS 1044; Union Trust 


Co. v. Whitan, 9 Hun 657; Marchesa 
v. Lobue, 168 NYS 610; Pressinger v. 
Woodhull, 101 NYS 86; Boehringer vy. 
Hirsch, 86 NYS 726; Morse v. Bogert, 
4 Den. 108 [aff 1 N. Y..377]. 

Or.—Gollis v. Sutherland, 233 P 
1007; Huber v. Miller, 41 Or. 103, 68 
P 400. 

Pa.—Reiner v. Villa Nova Augus- 
tinian ‘College, 250 Pa. 188, 95. A 
395. 

Resta MUSK Ves Hall 34 ares 26: 
82 A 593. 

Vt.—Stewart v. Waterman, 97 Vt. 
408, 123 A 524. 

[a] Tllegality of transaction.— 
Where defendant and his housekeeper 
had continued an illicit relationship 
for a number of years, whether a loan 
made by the housekeeper to him was 
with reference to their continued co- 
habitation was held for the jury. 
pion eat v. Waterman, 97 Vt. 408, 123 
A 524, 


Compare Reiner v.. 


[41 C.5.] 9 


or under a contract of bailment,”® or as a pay- 
ment for plaintiff’s benefit, as under a conditional 
contract of sale,7® or under an executory contract 
recoverable because of the minority of plaintiff,®° 
or as a deposit on a purchase which was forfeited,*? 
or for the purchase of stock,*? or for services ;%* or 
that the payment was a voluntary advance payment 


voluntary discharge of a lien.®® 


disputed question of material fact, the case should 
be submitted to the jury,®! has been applied in 
actions for money lent.” 


The general rules “governing in- 


structions to the jury in civil actions®* have been 
applied in actions for money lent.°4 

Verdict and findings. 
for money lent should be for the money loaned with 
interest, and not for the debt and damages for 
the detention,®® and interest should run from the 


A verdict in an action 


{[b] Whether loan was made to a 
corporation or its president is a ques- 
tion for the jury. Beal v. American 
Diamond Rock Boring Co., 16 Mise. 
540, 38 NYS 7438. 

93. See Trial [38 Cyc 1594]. 

94. Conn.~Brown v. Woodward, 
75 Conn. 254, 538° A 112: 


fae ce vo Child) 2045 Tile sas 
od. e 

Mich.—Moynahan v. Connor, 30 
Mich. 136. a 


N. J.—Weisbohd v. Schultz, (Sup.) 
126 A 663. 

Gee v. Bahr, 57 Pa. Super. 

Wash.—Hendelman y. Kahan, 50 
Wash. 247, 97 P 109. 

[a] Admission of receipt.—Where 
defendant, in his answer, admitted 
the receipt of the money in suit, but 
asserted that a portion of the sum 
claimed had not been loaned but had 
been intended to be applied on an in- 
debtedness to defendants for board, 
and such defense was presented to 
the jury, it was held that an instruc- 
tion that defendants in their answer 
admiited that plaintiff loaned them 
the sums of money sued for must 
have been understood under the evi- 
dence, and the whole environment of 
the case, aS meaning that they ad- 
mitted only that they actually re- 
ceived the money from plaintiff, and 
was therefore not misleading as an 
instruction that they admitted that 
they received the entire sum as a 
loan, Hendelman vy. Kahan, 50 Wash. 
244; 97 Py 109% 

{b] Failure to take note.—A 
charge as a matter of law that the 
lending of money without taking a 
note is contrary to the common ex- 
perience of men in business dealings” 
held properly refused. Shaffer v. 
Bahr, 57 Pa. Super. 48. 

[c] Maturity of demand loan.— 
Where there is nothing said about 
the time of payment of a loan, and 
the presumption accordingly is that 
the loan is due on demand, a request 
to charge that the burden 


; is .on 
plaintiff to show that its claim is 
now due was properly’ refused. 


Duke v. Southern Hardware, etce., Co., 
168 Ala. 477, 50 S 892. 

{d] Relations of joint defendants. 
—Where the loan was made to the 
wife on the note of the husband, and 
both were joined as defendants, an 
instruction that the facts that de- 
fendants were husband and wife and 
were living together at the time of 
the loan were circumstances to be 


considered in determining whether 
defendant husband received the 
money was held proper. Brown vy. 


Woodward, 75 Conn. 254, 58 A 112. 
ep See Trial [38 Cye 1868 et 
seq]. 
96. North River Meadow Co. v, 
Christ Church, 22 N. J. L. 424, 53 
AmR 258. 


10 [41 C.J] 


day the loan accrued.%? 


[§ 23] The rules relating to review in civil 
actions generally being applicable to an action for 
money lent,®® the improper admission of evidence 


* MONEY ORDER.1 


97. Brown y. Campbell, 1 Serge. & 
R. (Pa.) 176 (where defendant be- 
came charged with a loan by reason 
of a demosit to his account of plain- 
ins funds, at his request, he think- 
ing another’s funds had been depos- 
ited, interest will be allowed only 
from the time of plaintiff’s de- 


Bacome v. Black, 7 Cal. Unrep. 
Cas. 34, 70 P 620; De Blasi v. Tad- 
donio, 142 NYS 271. 

[a] Ilustrations.— (1) Findings 
that the money was loaned defendant 
and another jointly, and that de- 
fendant promised to pay the same, 
are not inconsistent. Bacome v. 
Biack, §7.Cal. Unrep., .Casin34, 70) P 


MONEY LENT—MONEY ORDER 


X. APPEAL AND ERROR 


side.1 


(2) Finding that defendant had 
paid usurious interest and that he 
was indebted to plaintiff for the 
amount of the loan, less such inter- 
est, were inconsistent, since, if the 
interest was usurious, the loan was 
not recoverable under the laws of 


620. 


New York. De Blasi v. Taddonio, 
142 NYS 271. 

$9. See Appeal and Error 3 © J. 
p 256. 

1. Bacome v. Black, 7 Cal. Unrep. 
Cas. 34, 70 P 620; Leonard v. Pig- 
gott, 152 Mich. 436, 116 NW _ 366; 


ee v. Williams, 92 Vt. 132, 102 
A 2 

{a] Error held prejudicial.—Per- 
mitting cross-examination of plaintiff 


* By JUAN D. MIRANDA. 


[§§ 22-23 


As in other cases, find- | ings by the court must be consistent.% 


at the trial will not be ground for a new trial un- 
less such admission was prejudicial to the losing 


as to whether he ever loaned money 
to anyone else was prejudicial error, 
as giving ground for argument caicu- 
lated to mislead the jury. Farmer 
Veer Walliams, -92\5 (Vt. (els 2aeeL 0 2RaeA 
9 


32. 

{b] Error held not prejudicial.— 
Admission of evidence as to whether 
plaintiff’s deceased husband owed any 
money at time of death, and whether 
he had any children or other heirs, 
while erroneous, was harmless. 
Leonard y. Piggott, 152 Mich. 436, 116 
NW 366. y 
sincee) see Appeal and Error 

1. See Post Office [31 Cyc 9871; 
and Money § 18 text and note 91. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


fad Opodo dt 


MONEY PAID 
By Lewis Mayers 
[Matters not in this Title, treated clsewhere in this Work, see Cross References infra this page] 


ANALYSIS 
I. DEFINITION [§ 1] p 12 
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CROSS REFERENCES 


Accrual of gent of action see Limitations of Actions Joinder of: 
Causes of action see Actions § 206 et seq. 


96°et s 
Bssur pelt’ ‘generally see Assumpsit, Action of 5 C. J. Counts generally see Pleading [31 Cyc 116 et seq}. 

D 1278. Other common counts see Assumpsit, Action of $$ 55,56. 
Contribution see Ce oe Wes ACK apie Other money counts see Assumpsit, Action of §§ 55, 
Seay a see Set-Of and Gonisebedada [384 Cyc ori, 56. F Se 

er money counts see Money Lent ante Ss 
Equity jurisdiction see Contribution § 26; Equity § 7 Received post p 26. ides 


et seq Sc ena § 35); Subrogation [37 Cyc 3831. Payment generally see Payment [30 Cyc 1173]. 
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Recovery of money paid by 

Agent see Agency §§ 458- vi6s, 574, 

Party to bill or note see Bills and Notes 8 C. J. p 1 
passim (particularly §§ 409 ét seq, 814 et sea. 
842 et seq). 

Person for support of pauper see Pauners [30 Cyc 
1151 et seq]. 

Person for taxes see Taxation [37 Cyc 1152. 1174, 
1278, 1525 et seq, 1584]. 

Purchaser see Sales [35 Cyc 602 et seal; Vendor and 
Purchaser [39 Cyc 2001 et seq]. 
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Recovery of money paid by:—Continued 
Subscriber see Subscriptions [37 Cyc 5011. 
Surety see Principal and Surety [32 Cyc 236, 2501. 
Third person to agent see Agemey §§ 495-497, 506. 
Resulting trust see Trusts [39 Cyc 1041. 
we pre follow. trust fund diverted by agent see Agency 
5 
Subrogation see Subrogation [37 Cyc 3611. 
Usury see Usury [39 Cyc 876]. 


I. DEFINITION 


[§ 1] ‘‘Money paid’’ is a phrase used as equiva- 
lent to the phrase ‘‘money paid by one for the 
use or benefit of another to a third party.’’! 

In pleading, ‘‘money paid’’ is the technical name 
of a declaration in assumpsit in which plaintiff de- 
elares for money paid for the use of defendant.” 
It is the name given to one of the money counts 
of the common count indebitatus assumpsit.® 

Payment other than in actual money. The pay- 
ment of actual money only 1s not all that is com- 
prehended under the term ‘‘money paid.’’* The 
payment may be made in any medium which the 


payor and the payee regard as equivalent to money,? 
such as goods, chattels, or securities,*? or lands,’ 
services, credits, or bank notes,® or the notes of 
an individual;* but the mere assumption of an 
obligation is not payment,!° nor, accordingly, is a 
bond,'! even after judgment has been entered 
thereon.12, Payment may also be made by caneel- 
ing an existing debt owed one by the creditor of 
another, whether by request!® or compulsion!‘ or by 
rendering an account which makes the person ren- 
dering it liable for another’s debt. 


II. RIGHT OF RECOVERY?é 


{§ 2] A. In General. One who has paid money 
for the use or benefit of another to a third party 
may recover from that other the money so paid, 
if such payment was made at that other’s express 
request,’* or if he subsequently ratified it,1® or if, 
in the absence of such request or ratification, it 
was made under circumstances from which the law 
will imply an obligation to repay,?® even though 
there was no express promise to repay, the law 
implying such a promise.2° Where there is no 
request and the obligation to repay is implied solely 
in Jaw, such obligation is said to be founded on a 
constructive contract or quasi contract.?2!_ Where 
there is an express request, or a ratification, the 

1. See cases passim this title. 

Payment as condition precedent to 


action see infra § 21. 
Qa Black sine Ds 


[a] 
See also infra 


3. See infra § 17. 


634; Lapham vy. Barnes, 2 Vt. 213. 

Wote given for joint obliga- 
tion.— (1) The giving of his note for 
the whole amount by one of two who 
Sale: are jointly liable is not payment of 
the obligation of the other, 


right of recovery is founded on contract, and is 
governed by the ordinary rules applicable to con- 
tracts implied in fact;?? nevertheless, ‘since it is 
customary in common-law pleading to declare on 
such a payment in the same language as is used 
to declare on a payment made without such request, 
or indeed against the wish of defendant,?* such 
payment is commonly regarded as being embraced 
under the phrase ‘‘money paid’’ and is here so 
treated.?4 ; 

[§ 3] B. Payments Made without Previous Re- 
quest or Promise—l. In General. One who has 
been compelled to pay out money which another 
in good conscience and equity should have paid, or 


11. Whitwell v. Vincent, 4 Pick. 
(Mass.) 449, 16 AmD-.355. 

12. Kearney v. Tanner, 17 Serg. 
& R. (Pa.) 94, 17 AmD 648; Morrison 
v. Berkey, 7 Serg. & R. (Pa.) 238. 


Dedman 13. McNerney v. Barnes, 77 Conn. 


Gther money counts compared and 
distinguished see Money Lent § 1. 

4 Craig v. Craig, 5 Rawle (Pa.) 
91. See Edmunds vy. Wallingford, 14 
Q. B. D. 811; Fahey v. Frawley, Te 
26 Ir. 78; and cases infra this sec- 
tion. 

5. Garnsey v. Allen, 27 Me. 366 
(where the rule is stated that what is 
taken in payment must be taken “at 
@ money valuation”). See Craig v. 
Graig, 5 Rawle (Pa.) 91 (where it is 
stated that proof of payment in 
money is not absolutely indispensa- 
ble to sustain a count for money 
paid, although it must be admitted 
that the only exception recognized 
in the books is the case of payment 
in negotiable paper). 

6& Cook v. Brister, 19 N. J. L. 73. 

7. Cook v. Brister, supra; Ainslie 
VeuWtlson, 7 Cow. (N:. Y.) 662," 17 


AmD 532. 

8 Stone v. Porter, 4 Dana (Ky.) 
207. 

9. Ala.—Beard v. Horton, 86 Ala. 
202, 5 S 207. 


Ky. —Stone v. Porter, 4 Dana 207. 

Me.—Clark v. Foxcraft, 7 Me. 348; 
McLellan v. Crofton, 6 Me. 307. 

Mass.—Doolittle v. Dwight, 2 Metce. 
561. 

N. H.—Pearson v. Parker, 3 N. H. 
366. 

N. Y.— Douglass v. Waer, Anth. N. 
P. 179; Witherby v. Mann, 11 Johns. 
518; Cumming v. Hackley, 8 Johns. 
202. 

Pa.—Slaymaker v. Gundacker, 10 
Serg. & R. 75 

aioe vate 


Vt.—Houston v. Fellows, 


Ve Williams, 2) Ills a5 4: (2) But 
where the debt is owing partly by 
one and partly by the other, the giv- 
ing of his note for the whole amount 
by one is payment of the debt of the 
other. Douglas v. Moody, 9 ‘Mass. 
548. (3) So, too, where the note is 
given in payment, not of a debt, but 
for services which inure to the bene- 
fit partly of the one making the note 
and partly of another. Hoogland v. 
Wight, 20 N. Y. Super. 394. 

‘[b] Beneficiary as surety.—Where 
the note given in payment of an- 
other’s debt is indorsed by that other 
-as surety, the giving of such note is 
not payment by the maker. Pursel 
v. Ellis, 5 Watts & S. (Pa.) 525 

[c] Note given in exchange.— 
Where one gives a new note in ex- 
change for a dishonored note previ- 
ously made by him for the accom- 
modation of another, the giving of 
such new note is not payment, but 
merely a renewal of the original note, 
and this is true even though judg- 
ment has been obtained on the origi- 
nal note and the new note was given 
in exchange therefor. Wright v. 
Lawton, 37 Conn. 167. 

{d] Nonpayment of note at ma- 
turity will not defeat recovery as 
for money paid if the note was origi- 
nally accepted as payment. Hoog- 
land v. Wight, 20 N. Y. Super. 394. 

10. Schofield v. State Nat. Bank, 
97 Fed. 282, 38 CCA 179; Hilliard v. 
Douglas Oil Fields, 20 Wyo. 201, 122 
P 626, 629 [cit Cyc]; Maxwell v. 
Jameson, 2 B. & Ald. 51, 106 Reprint 
286. 


I 


155, 58 A 714; Greathouse v. Throck- 
morton, 7 J. J. Marsh. (Ky.) 16. 

14. Ticonic Bank v. Smiley, 27 Me. 
225, 46 AmD 593. 

15. Van Ness v. Hadsell, 54 Mich. 
560, 20 NW 585. - 

16. Recovery of money: 

From the payee see Money Received 

post p 26. 

Tlezalle paid see Actions § 52. 

17. See infra § 14. 

18. .See infra § 15. 

19. See infra §§ 3-13; 
passim this title. 

“The law is solicitous to prevent 
one man enriching himself at the 
cost of another who has in good 
faith paid that other’s obligation.” 
Morin v. Bond, 96 Conn. 642, 644, 115 
A 218. 

“To sustain a count for money 
paid, laid out, and, expended, there 
must have been a payment of money 
by the plaintiff to a third party, at 
the request of the defendant, express 
or implied, on a promise, express or 
implied, to repay the amount. 2 
Saunders’ Pleading and Evidence 
p. 402.% | Conklin’ jv. Smithy -3 Inds 
284. To same effect Blackwood v. 
Rutherford, 212 Ala. 630, 103 S 689; 
Hathaway v. Delaware County, 103 
App. Div. 179, 183, 98 NYS 436 [mod 
on other grounds 185 N. Y. 368, 78 
NE 153]. 

20. Packard v. Lienow, 12 Mass, 
11; and cases passim this title, 

21. See Contracts § 10. 

22. See Contracts §§ 8, 9. 

23. See infra § 24 et seq. 

24 See infra §§ 14, 15. 


and cases 
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§§ 3-5] 


should have prevented his being required to pay, 
may recover from that other the money so paid,”® 
unless he was so compelled to pay by reason of 
his own mistake or negligence.2* The essence of 
the right to recover the payment, in the absence 
of an express request to make it, is the compulsion 
to make it; it is elementary that a voluntary pay- 
ment for the benefit of another cannot be recovered 
at law?" or ordinarily in equity,?® unless that other 
has subsequently ratified such payment;?® nor is 
the rule affected by the fact that the person for 
whose benefit the payment was made is an in- 
competent,°° or by the fact that such person ac- 
cepted the benefits of such payment, if he could 
not help doing so,*t or by the fact that the per- 
‘son making the payment subsequently obtained from 
the payor an assignment of the claim discharged 
by such payment. a2 
| Classification. The circumstances and the rela- 
tionships of the parties in the numerous cases of 
money paid in which, in the absence of an express 
request, the law implies a request, or, rather, an 
obligation to repay,*® are so varied®+ as to make 
classification difficult. For present, purposes these 
eases have been divided into two classes, according 
as the person making the payment was*® or was 
not®® under a legal liability to make it. 


[§ 4] 2. Payment under Legal Liability—a. In 


General. One who is compelled, by reason of a 
legal liability therefor, to pay an obligation for 
which another in equity and good conscience should 
pay, may recover from that other the money ‘so 
paid.*? It is not necessary that the payment should 
have been coerced by actual legal proceedings; the 
mere existence of the liability is sufficient.28 The 


25. Nutter v. Sydenstricker, 11 W. 
‘Va. 535; and cases passim this sec-}| T. 
tion, 


26. See infra § 4. Co., 


MONEY PAID 


Me nas —Williams v. Miller, 1 Wash. 


W. Va.—Crumlish vy. Central Impr. 
38 W. Va. 390, 


[41 €.J.] 18 
cases in which the person making the payment was 
under a legal liability to do so may for convenience 
be divided into three classes according as the 
lability of the person making the payment was 
joint,®® secondary,*® or sole.*! 

Liability due to payor’s negligence. Whether 


‘the facet that liability was imposed on the payor by 


his own negligence or mistake will defeat his re- 
covery is a question upon which the authorities 
are in seeming conflict.42 Thus, where judgment 
is obtained against one for the debt of another, 
due to his own failure properly to defend the 
action which resulted in such judgment against him. 
his right to recover from the debtor the money 
paid by him in satisfaction of such judgment has 
been both asserted*? and denied.*# Similarly, al- 
though it hag been asserted*® that the cases where 
a sheriff may, and where he may not, recover from 
a party whose debt he has paid in consequence of 
the omission of some official duty are very dis- 
tinguishable, recovery being allowed in all cases 
where he acts in good faith, even though negligently, 
and it has accordingly been held “that he may 
recover where his obligation to pay the execution 
was due to his having lost it** or by reason of 
his having prematurely paid it to the execution 
creditor,** it has also been held that, where his 
obligation to pay the execution arose out of his 
neglect in failing to serve it, he could not recover 
from the debtor.*® 

[§ 5] b. Payment under Joint Liability. Where 
there is a joint lability on two or more persons, 
and one of them is compelled. to discharge such 
liability, he may recover of the others a propor- 
tionate part of the money paid by him in discharg- 


See also Hungerford v. Scott, 37 
Wis. 341 (where the’ agent of a 
steamship company, who was com- 


18 SE 456, 45] pelled to make good to his principal 


. 27. Ala.—Stephens v. Brodnax, 5 
Ala. 258; Weakley v. Brahan, 2 Stew. 
500. 

Cal. —McGlew v. McDade, 146 Cal. 
Ben 0) oon. 

Conn. —Bailey v. Bussing, 28 Conn. 
455. 

Fla:—Williams v. Miller, 2 Fla. 71; 
Williams v. McGehee, 2 Fla. 58. 

tii. Durant ‘v.. Rogers, 71 ITll..121; 
Briscoe v. Power, 64 Ill. 72; North v. 
North, 63 Ill. A. 129 {aff 166 Ill. 179, 
46 NE 729]; Fowler v. Hall, 7 I11. A! 


332. 

Ind.—Shirts v. Irons, 28 Ind. 458; 
‘Woodford v. Leavenworth, 14 Ind. 
“S11;-**Chrisman’‘v: “Liong; 1 Ind. 
212, 

Ky.—Oden v. Elliott, 10 B. Mon. 
*313. 


. La.Thompson v. Chretien, 3 La. 
Ann. 116. 

Me.—Richardson v. Williams, 49 
Me. 558; Smith v. Poor, 37 Me. 462. 

Md.—Hearn vy. Cullin, 54 Md. 533. 

Mass.—Bancroft v. Abbott, 3 Allen 
524. 

Minn.—Helm v. Smith-Fee Co., 76 
Minn. 328, 79 NW 313. 

Mo.—Watkins v. Richmond College 
Trustees, 41 Mo. 302. 

Nebr.—Boyer v. Richardson, 52 
Nebr. 156, 71 NW. 981. 

N. Y.—Fly nw hve eurd, | P18 Ney. 
19, 22 NE 1109; Ballston Spa First 
Nat. Bank v. Saratoga County, 106 
N. Y. 488, 13 NE 439; Kiendl v. Coch- 
rane, 153 App. Div. 802, 138 NYS 630: 
Ingraham vy. Gilbert, 20 Barb. 151; 
Hearne v. Keene, 18 N. Y. Super. 579; 
Owen v. Sell, 13 Misc. 272, 34 NYS 
EGS Schlaefer v. Heiberger, 4- NYS 
74; "Rensselaer Glass Factory v. Reid, 
5 Cow. 587. 

Pa.—Breneman’s App., 22 WklyNC 
391. 

S. C.—Lewis v. Lewis, 34 S. C. L. 
530; Mathews v. Colburn, 32 S. Cc. L. 
2 : 


AmSR 872, 23 LRA 120. 

‘Tt is a familiar principle that a 
voluntary payment of the liabilities 
of another without his request will 
not give an action in favor of him 
who makes the payment.” Hathaway 
v. Delaware County, 103 App. Div. 
179, 183, 98 NYS 436 [mod on other 
erounds “1850 "Nite Y. 4368; (78 INE 
153]. 

Effect of relationship between par- 
ties see infra § 13. 

Specific hey dont oa at held voluntary 
See passim infra §§ 5-16. 

28. See infra § 17. 

29. See supra § 15, 

30. Hehn v. Hehn, 23 Pa. 415 (one 
who voluntarily expends money in 
support of a lunatic, cannot recover 
his payments from either the com- 
mittee or the lunatic). 

31. Ingraham v. Gilbert, 20 Barb. 
(N. Y.) 151; Leigh v. Diekeson, 15 
Q. B. D. 60, 64 (per Lord . Esher, 
M. R.). 

32. Cape Girardeau Bell Tel. Co. 


ep Seas 153 Mo. A. 404, 134 SW 
1103. 
83. See cases passim §§ 4-13. 


34. See Friedlander v. Lehman, 
101 NYS 252 (where the court used 
the term ‘reasonable occasion’ as 
descriptive of 
stances under which a request will 
be implied). 

35. See infra §§ 4-7. 


36. See infra §§ 8-13. 
37. See cases infra this section; 
and §§ 5, 6 


38. Beard v. Horton, 86 Ala. 202, 


'5 S 207; Van Santen v. Standard Oil 


Co., 81 N. Y. 171; Maydew v. For- 
Sto, 5 Taunt. 615, 128 Reprint 

39. See infra § 5. 

40. See infra § 6. 

41. pita infra passim this section; 
and § 7 


. 42. See cases infra. this. section. 


-against.. plaintiff by 


the varied circum-| 


a shortage in the amount received by 
him on the sale of a steamship ticket, 
such shortage being due to his fail- 
ure to demand the correct amount 
from the purchaser, was held not en- 
titled to recover from such purchaser 


the amount so paid by him). 


43. Treat v. Craig, 135 Cal. 91. 67 
P 7 (where plaintiff paid a deficiency 
judgment rendered against defendant 
and himself in foreclosure of a mort- 
gage given by defendant prior to his 
conveyance to plaintiff, and not ags- 
sumed by plaintiff, such deficiency 
judgment having been rendered 
reason of his 
failure to defend the foreclosure 
action and show his freedom from 


44. Barmon v. Lithauer, 1 Abb. 
Dee. (N. -Y.) 99, 4 Keyes 317 (where 
the maker of a note, after having 


liability for such deficiency). 


‘paid the original holder thereof on 


his promise to surrender the note, 
was compelled, by reason of his fail- 
ure to call upon the original holder 


.to defend the action, to pay a judg- 


ment obtained against him by a sub- 


sequent holder). 

45. Rees v. Eames, 20 Ill. 282, 71 
AmD 267. 

46. Rees v. Eames, supra. 

47. Elliot v. Sneed, 2 Ill. 517 


(where a constable, having collected 
money on execution under a judgment 
which was afterward reversed, and 
paid it to plaintiff, and, after the re- 
versal, paid the money back to de- 
fendant, was held entitled to recover 
from plaintiff the money so paid). 
Compare Ferrell v. Rogers, 1 N. J. L. 
265 (where the constable was com- 
pelled to pay the execution in which 
the facts out of which such com- 
pulsion arose are not given but it is 
Stated that there is no reason why he 
may not recover). 

aeens Harris v. Poa Se 4N. J. L. 


14 [41-C.5:] 


ing such liability.4® This rule has been applied 
in the case of joint vendors®® and joint purchasers,°+ 
joint indorsers,®? joint subscribers to a publie pur- 
pose,°® joint tenants,°* joint debtors,°> joint sure- 
ties,°® persons jointly lable for a conversion,°’ 
persons jointly lable for supplying a recruit to 
the army,°® and inhabitants of a municipal cor- 
poration jointly liable for its debts;°® but where 
parties are generally bound each for a_ specific 
portion of a debt, and one pays more than he is 
bound for, he may not recover the excess from the 
others, there being no joint lability.°° Similarly, 
an agent for an undisclosed principal who by rea- 
son of such nondisclosure becomes personally liable 
for damages under a contract entered into by him 
in discharge of the agency may pay such damages 
and recover them of his principal as money paid 
to the latter’s use.*t 

[§ 6] ¢. Payment under Secondary Liability. 
Where there is a legal liability on two persons, 
one of them being primarily liable, and the other 
secondarily, and the one secondarily liable is com- 
pelled to discharge the liability, he may recover 
from the one primarily liable the money paid to 
discharge such liability ;** so, too, where, instead 


49. See cases infra this section. 
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compelled to pay the note, it was held 


[§§ 5-6 


of a liability, there is a statutory duty.°* Thus a 
surety who pays the obligation of the principal 
debtor may recover the money so paid,®* even in 
the absence of an express promise of reimburse- 
ment.®> But an administrator who pays over the 
intestate’s property to the heir leaving a debt of 
the estate unpaid, may not, on being subsequently 
obliged to pay such debt personally, recover from 
the heir the money so paid, at least in an action 
at law.® 

The indorser of a negotiable instrument, who has 
by reason of the maker’s or acceptor’s default been 
compelled to pay the holder thereof, may recover 
the money so paid from the maker or acceptor,** 
but where an accommodation indorser pays a note 
in the hands of one who he knows is not a holder 
in due course and to whose claims he knows there 
are valid defenses, he may not recover from the 
person for whose accommodation he indorsed, his 
payment having been voluntary.®§ 

An accommodation maker who has been compelled 
to pay may recover from the payee for whose ac- 
commodation he made the note,®® as may also one 
who has accepted a bill for the accommodation of a 
drawer having no funds with the acceptor,’ or 


lish the boundary line between it and 
another town, under a resolve of the 


See also Contribution 13 C. J. p 820, 

50. Morin v. Bond, 96 Conn. 642, 
115 A 218 (where plaintiff and de- 
fendant had raised a crop of tobaccu 
on shares and had sold the crop as 
sound, the purchaser paying one half 
of the purchase price to each, and it 
was later found that the crop was 
damaged, whereupon plaintiff reim- 
bursed the purchaser). 


51. Wetherbee v. Potter, 99 Mass. 
354; Stevens v. Jackson, 180 Mich. 
131, 146 NW 636. 

52. Young v. Thweatt, 12 Gratt. 
(Cee) eat 


French, 2 Gray 
(Mass.) 420, 423 (where a number of 
persons agreed in writing to take 
shares for the purpose of establish- 
ing an academy, the institution to 
be managed by five trustees, to be 
chosen by the stockholders, and trus- 
tees were duly chosen and bought 
land and built the academy in reli- 
ance on such subscription). 

“Tt is a well settled principle of 
law in this commonwealth, that when 
one subscribes with others a sum of 
money to carry on some common pro- 
ject, lawful in itself, and supposed to 
be beneficial to, the projectors, and 
money is advanced upon the faith of 
such subscription, with his knowl- 
edge and without objection from him, 
an action for money paid, laid out 
and expended may be maintained to 
recover the amount of the subscrip- 
tion, or such part of it as is equa 
to his proportion of the expense in- 
curred. It was so determined in this 
court many years since, and the 
principle has not been disturbed or 
brought into question by any subse- 


quent decision. (Farmington Acad- 
emy v. Allen, 14 Mass. 172, 7 AmD 
201; -Bryant v. Goodnow, 5 Pick. 
(Mass.) 228).” Mirick v. French, 
supra. 

54. Wheeler vy. Wheeler, 111 Mass. 

ie 

55. Stothoff v. Dunham, 19 N. J. 
L. 18 


i he 

66. Logan vy. Talbot, 59 ‘Cali652; 
Norton v. Coons, 3 Den. 130 [aff 6 
N. Y. 33]; Aldrich v. Aldrich, 56 Vt. 
324, 48 AmR 791. 

[a] Payment compelled in foreign 
jurisdiction.—Where cosureties on a 
promissory note were residents of a 
state in which action on the note was 
barred by the statute of limitations, 
and one of the cosureties went to an- 
other state where the statute was not 
a bar and was sued by the payee and 


that the payment was not voluntary 
and that a due proportion was recov- 
erable from the other  cosurety. 
Aldrich v. Aldrich, 56 Vt. 324, 48 
AmR 791. 

[b] Misunderstanding of obliga- 
tion.— The fact that defendant co- 
surety was induced to become surety 
by the princival debtor’s representa- 
tion that he would not be liable for 
contribution if plaintiff surety paid 
in no way relieves him of his lia- 


bility for such contribution. Norton 
v. Coons, 3 Den. (N. Y.) 130. 
57. Griel v. Pollak, 105 Ala. 249, 


16 S 704 (where creditors of a firm 
attached goods as the property of 
such firm, and the goods were sold 
by the sheriff, and the proceeds ap- 
plied in payment of the _ several 
judgments in the attachment suits, 
and a third person, who claimed the 
goods, sued the several attaching 
ereditors for their conversion and 
obtained judgments against some, 
but not against others, for the full 
value of the goods, the creditors 
against whom such judgments were 
obtained and who were compelled to 
pay them could recover a due propor- 
tion of such payments from the other 


creditors). 

58. Betts v. Hilliard, 2 Root 
(Conn.) 131. 

59. Keith v. Easton Cong. Parish, 


21 Pick. (Mass.) 261 (if the private 
property of a member of a parish is 
attached on process against the 
parish, and a demand is made on 
him for payment upon the execution, 
he may pay the amount and the 
parish is liable to him therefor). 

60. South Scituate v. Hanover, 9 
Gray (Mass.) 420; Briggs v. Barnett, 
108 Va. 404, 61 SE 797. 

[a] Separate liability created by 
contract.—Where several individuals 
owning a vessel as tenants in com- 
mon, each holding an undiyided frac- 
tional interest, agreed to make an 
effort to float the vessel, each to pay 
a corresponding portion of the ex- 
penses incurred, one being intrusted 
with the work, and being entitled to 
compensation for the services ren- 
dered, payments made him by certain 
of the cotenants on account of sums 
due from the remaining cotenants 
were not recoverable. Briggs v. 
Barnett, 108 Va. 404, 61 SE 797. 

{b] Separate liability created by 
statute.—A town which voluntarily 
pays the fees of commissioners ap- 
pointed by the legislature to estab- 


legislature providing that such fees 
shall be paid by the towns, one half 
by each, cannot recover from the 
other town any part of the sum paid. 


South Scituate v. Hanover, 9 Gray 
(Mass.) 420. 

Hoe Saveland v. Green, 36 Wis. 
62. Gibbs v. Bryant, 1. Pick. 


(Mass.) 118; and cases passim this 
section. 

63. Mobile \Light, ete., R. Co: v. 
Copeland, 15 Ala. A. 235, 73 S 131 
(where defendant was under statu- 
tory duty to repair the pavement of 
a \street which he had opened, and 
failed to do so, and a railroad run- 
ning on such street made the repairs 
to comply. with its statutory duty to 
carry safely, it could recover from 
defendant the money so paid). 

64. See Principal and Surety [32 
Cyc 261 et seq]. 

65. Ind.—Laidla vy. 
Ind. 211. 

Ky.—Armstrong v. Keith, 3 J. J. 
Marsh. 153, 20 AmD 131. 
Mo.—Lindsay v. Moore, 9 Mo. 176. 


Loveless, 46 


N. H.—Sanborn vy. Emerson, 12 
N._H. 57, 

W. Va.—Bartlett v. Mannington 
Bank) 077 [Way Via.6329, 28a Ob Adee 


pu tey v. Sydenstricker, 11 W. Va. 

66. Turner v. Egerton, 1 Gill & J. 
(Md.) 434 (holdine that the remedy, 
if any, is in equity). 

67. McGregory v. McGregory, 107 
Pra sareh Ast alien x, Coit, 6 Hill (N. 
: . orbac v. Reeside, 
Whart. (Pa.) 47. emia 
[a] Payment by personal repre- 
sentative of one of two joint in- 
dorsers is not recoverable, since the 
liability of decedent being joint, 
having been discharged by his death, 
the payment was voluntary. Kennedy 

v. Carpenter, 2 Whart. (€4.)5 344. 
[b] Payment by one joint in- 
dorser to other.—Where one of two 


joint indorsers pays half of the in- 


strument to the other, he may re- 
cover such half from the maker. 
MoM eBory, v. McGregory, 107 Mass. 


on Clancy v. McEnery, 17 Wis. - 


L772 

ee Ward v. Bell, (Que.) 4 EastLR 
70. Bremer County Bank v. 

73 Iowa 289, 34 NW 863: Bowell 
Lawhead, 13 La. Ann. 627; Suydam 
v. Westfall, 2 Den. (N. Y.) 205 [rev 


eee tN 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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has honored a draft on the faith of an expected 
delivery of goods, which he fails to receive.”! 

The holder of an indorsed note, who has purchased 
it from the maker, may recover the amount so 
paid from the indorser as money paid to his use, 
even though an action against the indorser would 
lie on the note.7? 

An agent who, by reason of his failure to compel 
his principal’s debtor to pay the debt, is himself 
compelled to pay it may recover from the debtor 
the money so paid.78 

A garnishee who, by reason of his having re- 
leased or failed to retain the property of the judg- 
ment-debtor, is compelled to pay the judgment may 
recover from the debtor the money so paid.7* | 

A carrier who, having issued an incorrect bill of 
lading, in reliance on a misrepresentation by the 
shipper as to the quantity shipped, is compelled 
to compensate the holder of the bill for the short- 
age may recover from the shipper the amount so 

aid.7® 

[§ 7] d. Payment under Liability Assumed by 
Another... One who, being solely hable for an ob- 
ligation, enters into a contract with another whereby 
that other agrees to assume such liability, and 
subsequently, by reason of the failure of that other 
to discharge such liability, is himself compelled to 
do so, may recover from that other the money paid 
in discharge of such lability.’® 

[§ 8] 3. Payment in Absence of Legal Liability— 
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[41 C.5.] 15 


which, although the person making the payment was 
under no legal obligation to make it, yet the law 
will imply a request for such payment, or an obliga- 
tion to reimburse, on the part of the person for 
whose use or benefit the payment is made. These 
cases may be grouped into three classes according 
as the person making such payments or disburse- 
ments did so, either, first, in order to protect his 
own rights or property,’’ or second, under a con- 
tract which was subsequently resecinded,’® or third, 
by reason of his relation to the party for whose 
use or benefit the payment was made."® 

(§ 9] b. Payment for Self-Protection—(1) In 
General. One who, although not legally lable for 
a debt, will suffer a loss of his property if the debt 
is not paid may, on paying the debt, recover the 
money so paid from the one whose default in pay- 
ing the debt placed on him the burden of such 
payment.8° Thus recovery may be had of money 
paid for rent under a lease, by a sublessee there- 
under to prevent ejectment.*+ 

-[§ 10] (2) Against Encumbrances. The principle 
above stated’? has been applied to enable the ‘re- 
covery by the owner of realty, who has not on 
purchase assumed an existing encumbrance, of 
money paid by him to prevent foreclosure of a 
lien arising out of such encumbrance,’* and by a 
subsequent mortgagee or lienholder of. money paid 
for the same purpose;** and money paid by a sub- 
sequent mortgagee to redeem the realty from fore- 


a. In General. 


4 Hill 211]; Planters’ Bank v. Doug- 
lass, 2 Head (Tenn.) 699; Irby v. 
Brigham, 9 Humphr. (Tenn.) 750. 

[a] Surety signing as drawer.— 
Where one of the several drawers 
joined in the making of the bill as 
a surety for the other, but never- 
theless signed as a drawer, he is 
liable to the acceptor jointly with 
the other drawers, even though the 
acceptor had knowledge of the facts. 
Suydam v. Westfall, 2 Den. (N. Y.) 
205 [rev 4 Hill 211]. 

71. Howard v. Behn, 27 Ga. 174. 

72. Emery v. Hobson, 62 Me. 578, 
16 AmR 513 (an indorsement is 
equivalent to an implied request to 
pay the maker). 

73. Teague v. Tennessee Valley 
Bank, (Ala.) 104 S 228; Grand Island 
Mercantile Co. v. McMeans, 60 Nebr. 
373, 838 NW 172. 

[a] Collecting bank.—Where the 
conduct of a drawee caused the 
collecting bank to fail to protest a 
sight draft, so as to bind the drawer 
under Code (1923) § 9087, and the 
collecting bank paid the draft, its 
loss was. sufficient consideration to 
support an action of assumpsit 
against the drawee. Teague v. Ten- 
nessee Valley Bank, (Ala.) 104 S 228. 

[b] Freight agent for a railroad 
company, who, on receiving freight 
consigned to defendant, for which 
the company’s charges were greater 
than the amount which had been pre- 
paid by the consignor, and on having 
notified defendant of the unpaid bal- 
ance and upon defendant promising 
to pay such balance delivered the 
freight in violation of the rules of 
the company, and was himself com- 
pelled to pay the charges to the 
company, could recover from defend- 


ant. Grand Island Mercantile Co. 
Sao ora 60 Nebr. 373, 83 NW 
172. 

74 Meriden Britannia Co. v. 


Rogers, 55 Conn. 496, 13 A 405. 

75. Van Santen v. Standard Oil 
Cos si AN. 271) fati 17 Hum 401% 

{a] Bill of lading still in hands 
of consignee.—Where plaintiff, the 
charterer of a vessel, paid the con- 
signees the value of certain items 
not found when the cargo was dis- 
charged, but which appeared on the 


1 


There are a number of cases in 


bills of lading, it acquired no right 
to recover the amount so paid from 
defendant who had contracted to de- 
liver the cargo alongside the vessel, 
plaintiff having been under no obli- 
gation to make such payment, the 
bills of lading still being in the hands 
of the original consignees, particu- 
larly where, under the charter party, 
the duty of signing the bills of lad- 
ing was imposed upon plaintiff and 
plaintiff was under no obligation to 
sign without first assuring itself 
that the goods signed for had been 
delivered alongside. Mcintyre v. 
South Atlantic SS. Line, 12 Ga. A. 
399, 78 SE 347. 

76. Taylor v. Waddell, (Sask.) 17 
DomLR 192,. 27 WestLR 615, 6 
WestWkly 258; and cases infra this 
section. 

[a] Rule applied in the case of: 
(1) An agreement between adjoining 
owners whereby one was to meet the 
entire expense of paving a street. 
Bailey _v. Bishop, 152 N. C. 383, 67 
SEH 968. (2) An agreement between 
the assignor and the equitable as- 
signee of a cause of action that the 
costs in an action brought by the 
assignee in'the name of the assignor 
shall be paid by the assignee. Hen- 
derson v. Welch, 8 Ill. 340. (8) An 
agreement between parties to a suit 
that each shall pay his own costs. 
Crain ‘v.° Hutchinson, 8 Ill. A.; 179. 
(4) An.agreement between partners 
whereby one was to assume the firm 
liabilities. Buehler, vv... Rapp, 2 
Woodw. (Pa.) 448; Allyn v. Boorman, 
30 Wis. 684. (5) An agreement be- 
tween sons whereby one was to as- 
sume the support of the parents. 
Forsyth v. Ganson, 5 Wend. (N. Y.) 
558, 21 AmD 241. (6) An agreement 
between a town and one who enjoyed 
a franchise whereby the latter was 


to build and maintain a_ certain 
bridge. Union Tp. v. Anthony, 26 
Ind. 487. (7) An agreement between 


two towns regarding the support of 
a pauper. Shrewsbury v. Boylston, 
1. Pick. (Mass.) .105. (8) An agree- 
ment by the purchaser of stock in a 
corporation to pay the balance due 
on the subscription for such stock.: 
Trevor v. Perkins, 5 Whart. (Pa.) 244. 
(9) An agreement by the vendee of 


closure may similarly be recovered.*® 


So, too, one 


realty to pay off the mortgage. In- 
gram v. Ingram, 172 Ill. 287, 50 NE 
198; Kearney v. Tanner, 17 Serg. & 
R.. (Pa.) 94, 17 AmD 648. 

77. See infra §§ 9-11. 

78. See infra § 12. 

79. ‘See infra § 13. 

80. Jogan v. Talbot, 59 Cal. 652; 
Weiss v. Guerineau, 109 Ind. 438, 9 


NE 399; Nichols v. Bucknam, 117 
Mass. 488; Hogg v. Longstreth, 97 
Pa. 255. See also infra §§ 10, 11.. 


81. Lageman v. Kloppenburg, 2 
E. D. Smith (N. Y.) 126. ‘ #1 
82. See’ supra § 9. : 
Cal.—-Finnell vy. Finnell, 159 
42 Mich. 


83. 

Cal 635, ' 11:4 PP. 820" 

Mich.—Post v. Campau, Y 
90, 3 NW 272; Norton v. Colgrove, 41 
Mich. 544, 3 NW 159. 

Miss.—Dyer v. Britton, 53 Miss. 
ae Kirkpatrick v. Miller, 50 Miss. 


N. Y.—Hunt v. Amidon, 4 Hill 345, 
40 AmD 283. 

Vt.—MelIntyre v. Ward, 18 Vt. 434. 

Compare Woodford v. Leavenworth, 
14 Ind. 311 (holding that absence of 
covenant against encumbrances will 
defeat recovery). 

Contra Conant v. Dewey, 21 N. H. 
353 (holding that assumpsit will not 
lie for moneys paid by plaintiff ‘to 
remove an encumbrance on land 
which defendant has represented and 
undertaken to be free from encum- 
brances). 

[a]. Actual eviction not necessary. 
—The vendee in a general warranty 
deed need not wait for an actual evic- 
tion before buying in a paramount 
title or lien in order to maintain 
assumpsit against the vendor for the 
money so paid. Kirkpatrick vy. Mil- 
ler, 50 Miss. 521. 

{[b] Cost of advertising sale, paid 
by the owner to the mortgagee, to- 
gether with the mortgage debt, to 
prevent the mortgagee from exercis- 
ing the power of sale contained in 
the mortgage, may not be recovered 
from the original mortgagor. Bock 
v. Gallagher, 114 Mass. 28 

84. Postell v. Ramsay, 6 S. C. L. 
4205 Ouon Cola, oS le 

85. Lovejoy v. Chandler, 93 Cal. 
376, 28 P 935; Hbel v. Chandler, 93 
Cal. 372, 28 P 934. 


Leon ad ea 


who discharges a mortgage which is an undivided 
hen on his land and that of another may recover 
from that other a proper proportion of the money 
so paid.8® Recovery may be had of money paid by 
the owner to buy up a title to his land claimed 
by another under execution sale on a judgment 
against the grantor,’’ of money -paid by a pa- 
rishioner to discharge an execution against the par- 
ish which was about to be levied upon his prop- 
erty,®> and of money paid by the owner to discharge 
a mechanic’s lien filed by a mechanic employed by 
a contractor, the latter having been paid in full 
in ignorance of the claim out of which the lien 
arose;°® but the owner or mortgagee who pays 
money to discharge liens asserted against the prop- 
erty which liens are in fact void or voidable may 
not recover the money so paid.?® 

Encumbrance on personal property. With re- 
spect to personal property also, one who is com- 
pelled to pay off an encumbrance to retain his 
title may similarly recover from the one who should 
have discharged the encumbrance; so that recovery 
may be had of money paid by a purchaser,®! even, 
it has been held, at a judicial sale,®? or by the own- 
ers of a vessel to prevent sale of the vessel under 
a libel for nonpayment of wages which the charterer 
should have paid,®* or by the consignee of a cargo 
to. the owners of the ship to free the cargo from 
the lien of the owner’s claim against the charterer 
for the hire of the ship,®* or by the holder of cor- 
poration stock, title to which was in dispute, of 
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certain assessments, the payment of which was nec- 
essary to prevent the stock from being sold, al- 
though such holder’s claim was subsequently de- 
feated.% 

Taxes. Under the same principle®’ money paid 
for taxes on real property by one having an inter- 
est therein, when paid, not voluntarily,®* but to 
prevent the sale of the property, may be recovered 
from the person obligated to pay them,°®* as when 
paid by a vendee, although payable under the terms 
of the sale by the vendor,®® or by the lessee when 
payable by the lessor,! or, it is held in some juris- 
dictions, by a claimant to land, the title of which 
is in dispute, who is subsequently defeated;? and 
recovery may similarly be had of a due proportion 
of money paid for taxes by one of two owners or 
tenants of different parts of a parcel of realty 
against which such taxes were assessed as a whole,® 
or of money paid by a judgment creditor to redeem 
the lands of his debtor from a tax sale.* 

[§ 11] (8) Against Deterioration or Loss. Simi- 
larly, the principle under discussion® has been ap- 
plied to payments made to protect property, not 
against foreclosure or sale, but against deterioration 
or loss, as in the case of money paid by the owner 
of a vessel for insurance thereon, taken out by 
him upon the neglect of the charterer to effect such 
insurance as required by the charter party,® or by 
the trustee under a deed of trust for insurance on 
the property in trust on failure of the owner to 
insure as required by the deed;’ or in the case of 


86. Taylor v. Porter, 7 Mass. 355.; charge such lien. Otis v. Weedmark, 
87. Post v. Campau, 42.Mich, 90,] 4 Sask. L. 531. 

34 NW. 272. 91. Sargent v. Currier, 49 N. H. 
88. Keith v. Easton Cong. Parish, | 310, 6 AmR 524. 

21 Pick. (Mass.), 261. 92. Childress vy. Vance, 1 Baxt. 
89. Hale v. Huse, 10 Gray (Mass.) | (Tenn.) 406. . 

99 (the owner might recover also the 93. Goodrich v. Lord, 10 Mass. 

costs taxed against him in the pro-| 483; Johnson v. Royal Mail Steam 


ceedings to enforce the lien). . 

90.. Francisco v. Wright, 7 Iil. 691; 
Manning v. Poling, 114 Iowa 20, 83 
NW 895, 86 NW 30; Stevens v. Smith, 


112 NYS 361; Otis v. Weedmark, 4 
Sask. L. 5381. 
fa] Dlustrations.—(1) Where the 


owner paid the amount of a decree in 
a foreclosure proceeding in which he 
had not been joined, he may not re- 
cover the amount so paid. Fran- 
cisco v. Wright, 7 111,691. (2) Where 
a purchaser of property under fore- 
closure subsequently paid a judgment 
for which the property was about to 
be sold under execution on a judg- 
ment against a prior owner, and he 
could have prevented such sale by 
obtaining a restraining order, he was 
under no obligation to satisfy the 
-debt, and such payment could not be 
recovered. Manning v. Poling, 114 
Iowa 20, 83 NW 895, 86 NW 30. (3) 
Payment by the owner of a mechan- 
ic’s lien. asserted for work done for 
a contractor who subsequently aban- 
doned the work, where the owner had 
paid the contractor in full when the 
latter abandoned the work, may not 
be recovered from the contractor, as 
the owner was not, under the New 
York law, bound to pay the claim of 
the subcontractor and there was 
nothing to which a lien could attach. 
Stevens v. Smith, 112 NYS 361. (4) 
Payment by a contractor of claims 
of laborers and materialmen against 
a subcontractor upon receipt of a no- 
tice of the intention of claimants to 
file liens, but before they have done 
so, may not _be recovered. Morley v. 
Carlson, 27 Mo. A. 5. (5) Where the 
owner of land discharged a _ seed 
grain lien registered thereon by a 
former tenant, which lien was im- 
properly registered in that the ten- 
ant was not the record owner of the 
jand, the owner could not recover of 
the tenant the money paid to dis- 


PachKety Con duiec) Con Ses 

[a] Freight charges paid oon 
wrong shipment are not recoverable 
from the shipper, where the shipper 
was not responsible for the act of 
the carrier in shipping the wrong 
property. McDonough vy. Southern 
Wnéel-Co., 18 Ga, A. 37, 88 \SEi 750: 

94. Hoadley v. Dumois, 11 Misc. 
525 31 NYS+853 [aff 155. NiO Ys 630 
mem, 49 NE. 1098 mem]. 

95. Irvine v. Angus, 93 Fed. 629, 
35 CCA 501, 94 Fed. 959, 36 CCA 580 
[rev 84 Fed. 127] (holding further 
that the right of recovery was not 
defeated by the fact that such as- 
sessments were made after plain- 
tiff’s claim to the stock had been re- 
jected by the lower court, and while 
an appeal was pending which subse- 
quently resulted in an affirmance of 
the decree of the lower court). ~ 

96. See supra § 9. 

97. Huddleston v. Washington, 136 
Cal. 514, 69 P 146 (a life tenant, who 
paid the taxes knowing that the prop- 
erty was assessed to the remain- 
derman, and that he was about to pay 
the taxes, could not recover from the 
remainderman). 

98 Rawle v. Renshaw, 15 Pa. 
Super. 488 (recovery of taxes so paid 
may not be had of a person who held 
merely the naked. legal title to the 
property, having given another an 
unrecorded declaration of trust of 


which plaintiff had knowledge, the 
remedy being against the real 
owner). 

99. Greer v. McCarter, 5 Kan. 17; 


Dana v. Colby, 63 N. H. 169. 

1. Lageman v. Kloppenburg, 2 E. 
ID Siaowliisy (ENG ade APA 

2. Kemp v. Cossart, 47 Ark. 62, 
14 SW 465; Goodnow v. Burrows, 74 
Iowa 758, 37 NW 326; Goodnow v. 
Burrows, 74 Iowa 256, 23 NW 253, 37 
NW 322; Goodnow v. Burrows, 74 
Iowa 251, 23 NW 251; Goodnow v. 


Oakley, 68 Iowa 25, 25 NW 912; Good- 
now v. Litchfield, 67 Iowa 691, 25 
NW 882 [aff 123 U. S. 527, 8 SCt 203, 
31 L. ed. 194]; Goodnow v. Wells, 67 
Iowa 654, 25 NW 864; Goodnow v. 
Litchfield, 63 Iowa 275, 19 NW 226; 
Goodnow v. Stryker, 62 Iowa 221, 14 
NW 345, 17 NW 506 [aff.123 U. S. 
527, 8 SCt 2038, 31 L. ed. 194]; Good- 
now v. Wells, 54 Iowa 326, 6 NW 
527; Goodnow v. Plumbe, 52 Iowa 711, 
2 NW _ 400; Goodnow v. Moulton, 51 
Iowa 555, 2 NW 395; Semple v. Mc- 
Crary, 46 Iowa 37. Contra Iowa 
Homestead Co. v. Des Moines Nav., 
etc., oe 1% Wally (U2 .S.). 1535 23 b: 
ed. i 

[a] Taxes paid by both claimants. 
—Where the title to land is in con- 
troversy, and both claimants pay 
taxes assessed thereon for certain 
years, the unsuccessful claimant can- 
not recover from the other the 
amount so paid. Montgomery County 
Yeon as, 68 Iowa 451, 27 NW 

[b] ‘Taxes paid before successful 
claimant became owner may not be 
recovered from him. Fogg v. Hol- 
comb, 64 Iowa 621, 21 NW 111. 

{[c] Taxes paid by holder of legal 
title—The holder of the legal title 
is not entitled to recover of the 
holder of the equitable title, who was 
in possession of the premises, for 
taxes voluntarily paid by the former 
while claiming to hold the latter title 
also. Bryant v. Clark, 45 Vt. 483. 

Lien of party paying taxes on land, 
with bona fide belief of title, when 
land adjudged to another see Taxa- 
tion [387 Cye 1154]. 

8. Graham v. Dunigan, 15 N. Y. 
Super. 516, 13 N._Y.. Super. 629, 4 
AbbPr, 426; Iron City Tool-Works y. 
Monge. 45 baa Cas sougulaAs Sa. 

4 Lindley v. Snell, 80 Iowa 103, 
45 NW 726 (holdings, however, that 
under the facts of this case the pur- 
chaser at the tax sale took no valid 
title as against the former owners, 
and the redemption was therefore un- 
necessary ).. , 

5. See supra § 9. 

6. Lawson v. Worms, 6 Cal. 365. 
ae Cassatt v. Vogel, 14 Mo. A, 


a a I I Er PA gee ee ee 
For later cages, developments and changes in the law see cumulative Annotations, same title, page and note aumber,. 
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money paid to a physician by the owner of a slave 
for medical attention given to the slave while hired 
out to another who under the contract of hire was 
obligated to furnish such medical attention but 
failed to do so,*° and of money paid by the owner 
of a slave for jail fees to regain possession of his 
runaway slave, under arrest.® 

[§ 12] c. Payment under Contract Subsequently 
Rescinded.1° One who, under a contract, subse- 
quently rescinded or found unenforceable, has made, 
for the benefit of the other contracting party, pay- 
ments or disbursements to a third party, may recover 
such payments from the other contracting party." 
This rule has been applied in the case of repairs 
made by a prospective tenant on premises destroyed 
by fire before the beginning of the tenancy;'* in the 
case of taxes paid by a grantee of lands, where 
the conveyance is afterward set aside at the suit 
of the grantor;!* and in the case of a payment 
made by a town to a road contractor on the faith 
of an agreement by an abutting owner to dis- 
continue an existing road belonging to him, which 
agreement was not kept.1* It has been applied to 
payments made on the faith of agreements sub- 
sequently repudiated and not enforceable by rea- 
son of the statute of frauds, as in the case of 
money expended by a son in the improvement of 
his father’s premises on the faith of the father’s 
promise to deed the premises to him;!* or repairs 
made on the faith of an oral lease;+® or money 
paid on a contract of purchase of realty in the 
name of another, on the promise of that other to 
hold the premises in trust for the one making the 
payment and to convey them to him on request;1? 
or payments made on a contract of purchase of 


realty by one of two joint purchasers on the ac- 
8. Neilson v. Gilliam, 7 Yerg. 

(Tenn.) 474. 

- 9. Walker v. Smith, 28 Ala. 569. 
10. Recovery of payments made to 

defendant on rescinded contracts see 


recoverable. 
ble Works, 
1096. 
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by the agent as a necessary part of 
his employment by the principal are 
Sterling v. Chelsea Mar- 
62 Misc. 
(2) But where such payment 
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count of the other, in reliance on the oral promise 
of that other to assign to him his share in such 
contract.1® And it has been said that money ex- 
pended in caring for the child of another, in re- 
hance upon the parent’s promise, subsequently 
repudiated and held unenforceable, to consent to 
the adoption of the child, may be recovered from 
the parent.?® ; 

[§ 13] d. Payment Made by Reason of Relation 
to Party for Whose Benefit Made. The cases in 
which there has been asserted the right of recov- 
ery from another of money paid for his benefit, 
where there was neither a legal obligation on the 
payor to make such payment, nor any necessity 
of protecting his own property, but the payor 
relied solely on his relationship to that other as 
implying the request to make the payment, and 
as thus taking the payment out of the class of 
merely voluntary payments,”° are numerous and do 
not admit of any classification from which van be 
drawn a comprehensive principle.2°% Types of pay- 
ment of which recovery has been sought in this 
group of eases include payments: By executors 
and administrators for the benefit of the estate ;7* 
by an agent for the benefit of his principal;?? by 
a bank for the benefit of a depositor,?* or to a 
broker to enable him to carry a particular cus- 
tomer’s account,?* or by a bank of a forged check, 
the proceeds of which were paid to the use of 
an innocent third party ;*° by an nnsuccessful claim- 
ant of the title to land for the benefit of the true 
owner;?° by a city for street repairs for which 
a railroad is liable;?’ by a carrier for the benefit 
of the shipper,?® and vice versa;?9 by a earrier for 
the benefit of the consignee ;*° by a shipper for the 
benefit of the consignee,*t or vice versa;°? by a 

27. Chicago v. Pittsburg, etc., R. 
Co., 242 Ill. 30, 89 NE 68 (the city 
cannot recover from a railroad -pay- 


ment for street repairs which the 
railroad was under a duty to make, 


626, 115 NYS 


Money Received § 43. 


11. See cases infra this section. 
12. Smith v. Farnworth, 6 Hun 
CN. YY.) 598. 


13. Smith v. Rountree, 185 Ill. 219, 
56 NE 1130 [aff 85 Ill. A. 161]. 

14. Morrill v. Derby, 34 Vt. 440. 

15. Morrison vy. Morrison, 6 Ing 
L&Eq 407. — 

16. Kidder v. Hunt, 1 Pick. (Mass.) 
328,-11 AmD 183. 

17. Johnson y. Krassin, 25 Minn. 


a ba be 

1S a hunt., Vv. Sanders, 1° ALK: 
Marsh. (Ky.) 552. 

19. Beach v. Bryan, 155 Mo. A. 


33, 1338 SW 635 (dictum). 
20. Mere voluntary payments see 
supra § 4. 
2014. See cases infra this section. 
21. See cases infra this note. 


(a] Right allowed.—Wherry  v. 
ell 25 Rob:  Cuaz) 2255," luaton ov. 
White, 8 La. 497; Maupin v. Boyd, 
5 Mo. 106. 

{b] Where executrix contracted 


personal debts for the benefit of the 
estate, which debts her husband was 
obligated to pay, payments made by 
him on account of such debts are re- 
coverable from the administrator who 
“succeeded the executrix. Maupin vy. 
Boyd, 5 Mo. 106. 

[ce] Right denied. — Bishop v. 
O’Connor, 69 Ill. 431; McClure v. Mc- 
Clure, 19 Ind. 185. 

22. Riggs v. Lindsay, 7 Cranch 
(U. S.) 500, 3 L. ed. 419; Birmingham 
Lumber Co. v. Brinson, 94 Ga. 517, 20 
SE 437; Wyeth v. Walzl, 43 Md. 426; 
Sterling v. Chelsea Marble Works, 
62° Misc. 626, 115 NYS 1096; Ramsay 
v. Gardner, 11 Johns. (N. Y.) 439. 
_{a] Insurance premiums (1) paid 
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is not a necessary part of the em- 
ployment, the payment is voluntary 
and not recoverable. Ross v. Rubin, 
25 Mise. 479, 54 NYS 1036; Ross v. 
Silverman, 24 Misc. 762; 53 NYS 901. 

[b] Protest fees and penalties 
paid by the agent, on a dishonored 
bill of exchange drawn by the prin- 
cipal and indorsed by the agent, are 
recoverable. Ramsay v. Gardner, 11 
Johns, GN. Y.)) 439. 

{[c] Purchase money paid by the 
agent for goods purchased for the 
principal at his direction is recover- 
able. Riggs v. Lindsay, 7 Cranch 
(U. S.) 500, 3 L. ed. 419; Birmingham 
Lumber Co. v. Brinson, 94 Ga. 517, 20 
SE 437; Wyeth v. Wailzl, 43 Md. 426. 

23. Tradesmen’s Bank vy. Astor, 11 
Wend. (N. Y.) 87. 

24. Farmers’ Nat. Bank v. Allard, 
(Tex. Civ. A.) 262 SW 793 (such pay- 
ments, made without the customer’s 
authority, knowledge, or consent, 
could not be recovered,from him). 

25. Title Guarantee, etc., Co. v. 
Haven, 126 App. Div. 802, 111 NYS 
305 [rev on other grounds 196 N. Y. 
487, 89 NE 1082, 25 LRANS 1308, 17 
AnnCas 1131] (payment by a bank of 
a forged check to the order of the 
collector of assessments, which was, 
without the knowledge of defendant, 
delivered to such collector in pay- 
ment of an assessment on defendant’s 
property, which assessment was, on 
payment of such forged check by the 
bank, discharged of record, may not 


be recovered of defendant). 


26. Pharr v. Broussard, 106 La. 
59, 30 S 296 (where. money spent by 
claimant, during his tenure under 
such claim, on the improvement of 


‘the land, was held not recoverable). 


where the city is not bound to re- 
pair such street by reason of its be- 
ing under the control of a board of 
park commissioners). 

28. Carson v. Ely, 23 Mo. 265 
(where money expended by the agent 
of a carrier that has undertaken to 
convey goods, to make them fit for 
being forwarded, was held not re- 
coverable). 

29. Loomis v. Lehigh Valley R. 
Co., 208 N. Y. 312, 101 NE 907 (where 
money spent by the shipper in con- 
structing necessary bulkheads in cars 
furnished by the carrier, to render 
them fit for the use for which they 
had been furnished, was held recov- 
erable, so far as related to cars used 
for intra-state shipments). 

30. American R. Express Co. v. 
Heilbrunn, 198 NYS 801 (where cus- 
toms duties, paid by carriers after 
delivery of the goods to consignee, 
but in fulfillment of a promise to 
pay made to the customs authorities 
to prevent the goods from being de- 
tained for such payment at the point 
of entry, were held recoverable). 

31. Wright v. Anderson, 117 NYS 
209 (where excessive freight charges, 
paid by the shipper after the carrier 
had permitted the consignee to un- 
load the goods, were held not recov- 
erable from the consignee who had 


agreed to pay only reasonable 
charges). 

32. Larkin v. Mitchell, ete., Lum- 
ber Co.,, 42: Mich. 296, 3 NW 904; 


Sanderson v. Cream City Brick Co., 
110 Wis. 618, 86 NW 169. 

[a] Freight on excess of quantity 
ordered, paid in good faith by the 
consignee, who promptly notified the 
shipper that the excess quantity was 
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contractor for the benefit of the other party to 
the contract;** by a creditor for the benefit of his 
debtor;** by a grantor for discharge of a mort- 
gage which the grantee was under obligation to 
pay off;35 by a vendee of realty, who subsequently 
fails to acquire title, to a fund for street improve- 
ment;*® by a purchaser of realty to the vendee 
in possession;** by the purchaser of a stock of 
goods to a creditor of the vendor;** by a husband 
for the benefit of his wife,°® or by a wife for the 
benefit of her incompetent husband,*° or by a father- 
in-law for the benefit of his son-in-law;*! by one, 


who is not liable therefor, for 


another ;*? by the master of a vessel for the bene- 
fit of a seaman;** by one of two joint adventurers 


held for the latter’s benefit, held re- 
eoverable. Larkin v. Mitchell, etc., 
Lumber Co., 42 Mich. 296, 3 NW 994. 
{[b] Freight on a shipment not 
ordered by the consignee but deliv- 
ered to the consignee by the carrier, 
in violation of the shipper’s instruc- 
tions, the consignee refusing to re- 
ceive such shipment on its contract 
with the shipper, but nevertheless 
voluntarily paying the freight there- 
for, may not be recovered from the 
shipper. Sanderson v. Cream City 
Brick Co., 110 Wis. 618, 86 NW 169. 
83. Thorp v. Ross, 4 Abb. Dec. (N. 
Y.) 416, 4 Keyes 546 (where fees 
paid by the contractor, a builder, to 
obtain the right to connect with the 
city water main, such connection be- 
ing necessary to the work, but the 
contract making no provision in re- 
lation thereto, were held not recov- 
erable). But compare Central Trust 
Co. v. Condon, 67 Fed. 84, 14 CCA 
314 (holding that under a_ contract 
for the construction of a railroad, by 
which the railroad company is bound 
to pay for engineering, the contractor 
is entitled to be repaid sums paid by 
him for that purpose). : 
34. Stacy v. Parker, 63 Tex. Civ. 
A. 129, 132 SW 532 (premiums paid 
by the creditor on a policy of in- 
surance on the debtor’s life, taken 
out by the creditor as money paid 
to his use as security, are not recov- 
erable as money paid to the use of 
the debtor). 
35. Smith v. Husted, 28 Ind. A. 
168, 62 NE 454 (holding such pay- 


ment not recoverable from the 
grantor). 
g6. Sessions v. Miller, 24 Cal. A. 


13, 140 P 13 (a voluntary payment 
by the vendee of a contribution to a 
fund for street improvement, which 
contribution the vendor had agreed 
to make on the passing of title, could 
not be recovered from the vendor on 
the failure of title to pass owing to 
a defect therein). 

a7.-" Stone “v. © Crocker, 19 Pick. 
(Mass.) 292 (payment made by a 
purchaser to a vendee in possession, 
under a contract of conveyance, com- 
pletion of which was subsequently 
refused by the owner by reason of 
default on the part of such vendee, 


may not be recovered from the 
owner). 
38. Goldstein v. Greenstone, 223 


Tll. A. 511 (payment by the vendee 
of stock of a bill for goods ordered 
by and consigned to the vendor prior 
to the sale could not be recovered 
from the vendor, the creditor having 
no claim against the vendee, even 
though the goods were delivered after 
he took possession of the stock). 

39. Doughty v. Miller, 50 N. J. Eq. 
529, 25 A 153 (taxes paid by the hus- 
band on his wife’s land are not re- 
coverable from her). 

40. Matter of Hotchkiss, 44 App. 
Div. 615, 60 NYS 168. 

41. In.re Babcock, 169 NYS 800 
[aff 185 App. Div. 906 mem, 171 NYS 
1078 mem] “payment by the father- 
in-law of the son-in-law’s debts not 
recoverable). 
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by a municipal 


the support of 
subseribers.>4 


42. Savage v. McCorkle, 17 Or. 42, 
21 P 444 (such payments, if made 
voluntarily, may not be recovered 
from the person liable for such sup- 
port). 

43. The Cynosure, 6 F. Cas. No. 
3,529, 1 Sprague 88 (prison expenses, 
paid by the master for a negro sea- 
man under a law providing for the 
commitment of any free negro com- 
ing into the state, which law is sub- 
sequently declared unconstitutional, 
may not be recovered). 

44. Mansur v. Murphy, 49 Mo. A. 
266 (money expended by one of the 
joint adventurers in enforcing pay- 
ment of a check received as the pro- 
ceéds of the joint venture after hav- 
ing paid the other his share of such 
proceeds is not recoverable in part 
from that other). 

45. Houston Oil Co. v. Texas, 250 
Fed. 572, 162 CCA 588 [certiorari den 
248 U. S. 561 mem, 39 SCt 7 mem, 63 
L. ed. 422 mem] (where defendant 
paid into court a fund claimed by 
plaintiff, and such fund was subse- 
quently awarded to another defend- 
ant intervening, plaintiff could not 
recover from such intervening de- 
fendant the expenses of such action). 


46. Ala.—Evans v. Billingsley, 32 
Ala. 395. 

Mo.—Bailey v. Gibbs, 9 Mo. 45. 

N. J.—Little v. Gibbs, 4 N. J. L. 


244; Leonard v. Ware, 4 N. J. L. 174; 
Woolley v. Disbrey, 2 N. J. L. 361. 
N. Y.—Menderback vy. Hopkins, 8 
TORNS: 436; Jones v. Wilson, 3 Johns. 
434. 
Geers ee v. Herman, 1 Coldw. 
47. Sire v. Long Acre Square Bldg. 
Co., 50 Misc. 29, 100 NYS 307 (pay- 
ments of taxes and rent on a lease- 
hold, which is liable to forfeiture for 
nonpayment of such taxes and rent 
made by a stockholder in the corpora- 
tion owning such leasehold, are not 
recoverable from the corporation). 
48. Smith v. Crocker, 2 Root 
(Conn.) 84; Ott v. Chapline, 3 Harr. 
& M. (Md,) 323; Wallkill v. Mamaka- 
ting, 14 Johns. (N. Y.) 87; Beach v. 
Vandenburgh, 10 Johns. (N. Y.) 361. 
[a] A tax voluntarily paid by a 
tax collector to the treasurer may not 
be recovered. Smith y. Crocker, 2 
Root (Conn.) 84; Wallkill v. Mamaka- 
ting, 14 Johns. (N. Y.) 87; Beach v. 
Vandenburgh, 10 Johns. (N. Y.) 361. 
[b] In Pennsylvania, under the 
act of 1834, one who, while super- 
visor, paid another’s tax, could sue. 
after the expiration of his term of 
office, to recover the amount of such 


tax. West Caln Tp. v. Gibbs, 4 Pa. 
Dist. 149. 

49. Bennington v. McGennes, N. 
Chipm. (Vt.) 45. See Deer Isle vy. 


Eaton, 12 Mass. 328 (holding no re- 
covery may be had of the pauper). 

5@,. Handlin v. Morgan County, 57 
Mo. 114; Duval v. Laclede County, 
21 Mo. 396; Eppig v. New York, 57 
App. Div. 114, 68 NYS 41. 

[a] Laying ont a highway.— 
Where plaintiff petitioned the county 
court for the appointment of com- 
missioners to lay out a highway in 


[§§ 13-14 


for the benefit of the other;*4 by a plaintiff in 
an action for the benefit of one of the defendants ;*° 
by a sheriff for the benefit of an execution debtor ;** 
by a stockholder for the benefit of the corpora- 
tion;47 by a tax collector for the benefit of a tax- 
payer;*® by a town for the relief of a resident 
thereof, as a pauper;*® by one who has expended 
money for the benefit of a municipal corporation, 
whether as a resident,°° or as an officer thereof ;°* 


corporation for the benefit of a 


turnpike company;°? by one municipal corporation 
for the benefit of another;>* and by the trustee or 
agent of a subscription fund for the benefit of the 


[§ 14] C. Prior Request or Subsequent Ratifica- 


a town, and without authority or re- 
quest from the town paid the ex- 
penses of the commissioners, he was 
a mere volunteer, and hence could 
not recover therefor from the town. 
Eppig v. New York, 57 App. Div. 114, 
68 NYS 41. 

{[b] Burial of a poor person.— 
One who voluntarily buries a poor 
person has no legal demand against 
the county therefor. Handlin  v. 
Morgan County, 57 Mo. 114; Duval 
v. Laclede County, 21 Mo. 396. 

51. Mendham v. Losey, 2 N. J. L. 
327. See Gould v. Phenix, 3 Thomps. 
& C. (N. Y.) 797 (holding money ex- 
pended by the president of a village 
for highway repairs for which the 
village was liable to pay is not re- 
coverable). 

52. Roxbury v. Worcester Turnp. 
Corp., 2 Pick. (Mass.) 41 (repairs 
made by'a town on a road belonging 
to a turnpike corporation are not re- 
coverable, the town not having 
availed itself of the statutory remedy 
provided for failure of the turnpike 
corporation to keep the road in re- 
pair). 

53. Contoocook Fire Precinct v. 
Hopkinton, 71 N. H. 574, 53 A 797; 
Rumney v. Ellsworth, 4 N. H. 138; 
Middlebury v. Hubbardton, 1 D. 
Chipm. (Vt.) 205; Portage County v. 
Waupaca County, 15 Wis. 361. 

{a] Support of nonresident pau- 
pers and prisoners.—(1) Money ex- 
pended for the support of a non- 
resident pauper held not recoverable. 
Middlebury v. Hubbardton, 1 D. 
Chipm. (Vt.) 205. (2) So, too, money 
paid by a town to apprentice a poor 
child whose settlement is in another 
town is not recoverable (Rumney v. 
Ellsworth, 4 N. H. 138), (3) nor is 
money paid by a county for the 
maintenance of a prisoner sent to it 
recoverable from the county from 
which he was sent (Portage County 
v. Waupaca County, 15 Wis. 361). 

{[b] Construction of public im- 
provements.—Money paid by a fire 
precinct to a contractor for work 
done, in conjunction with work done 
for the precinct itself, for a town, is 
not recoverable from the town. Con- 
toocook Fire Precinct v. Hopkinton, 
WONG EC sow ayo A toe 

54 Mirick v. French, 
(Mass.) 420; Hall v. 
Metc. (Mass.) 130; Ives v. Sterling, 
6 Metc. (Mass.) 310; Bryant v. Good- 
now, 5 Pick. (Mass.) 228; Farming- 
ton Academy v. Allen, 14 Mass. 172, 
7 AmD 201; Homes y. Dana, 12 Mass. 
190, 7 AmD 55; Berchorman y. Mur- 
ken, 2 E. D. Smith (N. Y.) 98. : 

[a] Money advanced by the trus- 
tees or agents of a subscription fund, 
subscribed by several persons to 
carry out a common laudable object, 
may be recovered in proportion to 
parts from the several subscribers. 
Homes v. Dana, 12 Mass. 190, 7 AmD 
55. See Massachusetts cases supra 
this note. 

{b] Additional money advanced 
by trustee.—An agent authorized to 
make certain expenditures for a com- 
mon object by the subscribers to a. 


aa a te 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


a 


§§ 14-16] 


tion—1. Prior Request. The request on which to 
ground an action for money paid must have been 
made to him who seeks to recover;*> a request 
made to another will not be sufficient, even though 
he brings his action in the name of that other.*¢ 
A request by the guardian of an infant, when the 
payment is not for necessaries, is not sufficient to 
charge the infant with liability for the money so 
paid.®?7 A request by one to another to assume 
one’s debt to a third party is equivalent to a 
request to pay such debt, so as to enable the 
one so requested, after payment, to recover the 
money so paid.6s A request to pay another’s debt 
made by the creditor in the debtor’s presence, to 
a third party, the debtor remaining silent, may 
be regarded by the jury as the debtor’s own re- 
quest.°® An arrangement entered into between the 
debtor, the creditor, and a third party, whereby 
the third party pays the debt, is equivalent to a 
request, even though no express request is made.®° 
Similarly an, accommodation endorsement of a pros- 
pective borrower’s note, made at the instance of the 
prospective lender, is equivalent to a request to 
the lender to make the loan.*! Nor is it necessary 
that compliance with the request be literal; a sub- 
stantial compliance is sufficient.®?. It is not neces- 
sary that the payment should relieve from a liability 
the one requesting it to be made,®* or even that 
he should be benefited thereby.%* 

[§ 15] 2. Subsequent Ratification. Money paid 
without any request from the person to whose use 
or benefit it was paid, and in the absence of cir- 
cumstances from which the law will imply an ob- 
ligation to repay, may nevertheless be recovered 
from such person if after such payment was made 
he ratified it, either by an express promise to re- 
pay,®> or by an express acknowledgment of the 
payment as his debt, made to the person who has 
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made the payment,®* or by adopting the payment 
as his own,°? as by pleading such payment in an 
action brought against him,®* or setting it up against 
an execution sought to be levied against his prop- 
erty,°® or by knowingly accepting the benefits of 
the payments without objecting thereto; and this is 
particularly so where there is a series of payments 
and the beneficiary knowingly continues to accept 
the benefit of such payments;’° but a mere enjoy- 
ment of benefits, where the beneficiary is in no 
position to divest himself thereof, will not render 
him’ liable.” 

[§ 16] D. Recovery from Joint Beneficiaries. 
While ordinarily money paid to the joint use or 
benefit of two or more others may be recovered from 
all of them,’? there are certain exceptions to the 
rule.7* Thus, where a note, although made by only 
one partner, is given to the payee in payment for 
property purchased by the partnership, and’ the 
payee discounts same, he, after dishonor, may re- 
cover the amount which he was compelled to pay 
to the holder from the maker and not from the 
partnership.’”* Similarly, a surety on a note, made 
by only one member of a firm, but the proceeds 
of which went to the benefit of the firm, may not 
recover the money paid by him on such note from 
the other member of the firm, even though such 
other member specifically requested him to become 
such surety.7> But the acceptor of a bill of ex- 
change drawn in the firm name by one of the part- 
ners, and used for firm purposes, may recover from 
the firm the money paid by him on such bill, even 
though one of the partners refused to assent to 
the making or acceptance of the bill and gave notice 
of such refusal to the acceptor before acceptance.*® 
An accommodation maker of a note to a firm, to be 
used for firm purposes, which note is converted by 
one of the partners to personal uses, who subse- 


beneficiary, plaintiff was entitled to 


fund therefor, who thereafter, on the 
authority of a meeting of a majority 
of such subscribers, make additional 
expenditures, may not recover from 
a subscriber, who did not join in the 
latter meeting, any part of such addi- 
tional expenditure. Berchorman v. 


Murken, 2 E. D. Smith (N. Y.) 98. 
é SS Cook Vv. “Davis; 23'S) VC. GE. 
qe 

56. Cook v. Davis, supra 


57. Bicknell v. Bicknell, 111 Mass. 
265 (where the payment was made to 
discharge a mortgage on the lands of 
the infant). 

58. Freeman v. Etter, 21 Minn. 3; 
York vy. Janes, 43 N. J. S32. 

Pees Bruguier v. Goewey, 

60. Owen Creek Presb. Church v. 
Taggart, 44 Ind. A. 393, 89 NE 406 
(where the heirs paid off decedent’s 
note under an arrangement to which 
decedent’s personal representative 
was a party). 

61. Emery v. Hobson, 62 Me. 578, 
16 AmR 513. 

62. Meinhardt v. Mode, 22 Fla. 279 
(where one requested another to pay 
a debt for him by drawing a draft 
on a third party, but the creditor 
refused to accept such draft, and the 
person requested thereupon made the 
payment with his own funds). 

63. Lewis v. Campbell, 8 C. B. 541, 
65 ECL’ 541, 137 Reprint 620; Brit- 
tain v. Lloyd, 14 M. & W. 762, 153 Re- 


print 683. 
55 Ind. 41; 
R. 


39 Iowa 


64. Lucas v. Jarrell, 
Hassinger v. Solms, 5 Serg. & 
(Pa.) 4. 

65. Ark.—Donaghey v. Williams, 
123°-Ark. 411, 185 SW 778. 


Iowa.—Bruguier v. Goewey, 39 
Iowa 190. 
Be tae A v. Brier, 80 Mo. A. 


N. Y¥.—Davis v. Fowler, 20 App. 


Or.—Mey er v. ia 56 Or. 383, 
107 P 476, T08 2 tik 

“This was an Lee or ratifica- 
tion by the defendant of an unauthor- 
ized payment by the plaintiff for him, 
and for which I think the defendant 
is liable to the plaintiff in an action 
for money paid, or money had and 
received.” Graves v. Harwood, 9 
Barb. (N. Y.) 477, 480. 

[a] Sufficiency of promise.— A 
statement, by the person for whose 
benefit the payment was made, that 
every claim of the person making the 
payment shown to have any merit 
would be carefully considered and ad- 
justed was a sufficient promise on 
which to found a recovery of money 
paid. Davis v. Fowler Bros., 20 App. 
Div. 633, 47 NYS 221. 

66. Oliphant v. Patterson, 56 Pa. 


368. 

[a] Acknowledgment to a stran- 
ger.—An acknowledgment of the debt 
to a stranger, coupled with a state- 
ment of intention to repay, will not 
sustain a recovery. Kenan y. Hollo- 
way, 16 Ala. 53, 50 AmD 162. 

[b] Failure to disclaim liability.— 
Where one paid a debt of another 
without a previous request, and on 
being informed thereof the latter 
merely asked why he paid it, there 
was no ratification. Winsor v. Sav- 


age, 9 Metce. (Mass.) 346. 
67. See cases infra notes 68-70. 
68. Goodnow vy. Wells, 78 Iowa 760, 


38 NW 172; Goodnow v. Stryker, 61 
Iowa 261, 16 NW 486 fafi 123. UES. 
527, 86SCt 203. 31 Ts ed. 194]. 

69. Poe v. Dorrah, 20 Ala. 288, 56 
AmD 196; Roundtree vy. Weaver, 8 
Ala. 314; Monast v. Marchant, (R. I.) 
72 A 820 (where plaintiff had paid the 
premiums on a life insurance policy 
in the belief that he was the bene- 
ficiary, defendant being in fact the 


recover the premiums paid for the 
benefit of defendant, who, by accept- 
ing the’ proceeds of the policy with 
full knowledge of the facts, ratified 
plaintiff's act and impliedly promised 
to repay). 

70. Kelly v. Richmond Public 
Works, 75 Va. 263 (where an agent 
of the board of public works, the 
funds of which were exhausted, with 
the knowledge of the board, and with- 
out objection on its part, made peri- 
odical advances to contractors en- 
gaged on work for the board in order 
to continue the work and preserve 
the property). 

71. Middleborough v. Taunton, 2 
Cush. (Mass.) 406 (where the line 
between two towns, situated in dif- 
ferent counties, is the center of a 
highway, and one of the towns is 
indicted for not repairing it, and sub-~ 
mits to the payment of a fine, which 
is laid out in repairing the road, 
such town cannot recover one half of 
the money so paid against the other 
town in an action for money paid to 
the use of the latter). 

72. Tradesmen’s Bank y. Astor, 11 
Wend. (N. Y.) 87 (where several are 
indebted as partners, and a third per- 
son pays the creditor at the request 
of one of them, all may be sued for 
money paid). 

73. See cases infra this section. 


74 Peters v. Sanford, 1 Den. (N. 
Y.) 224. 
[a] Partners signing as maker 


and indorser respectively.—Where the 
note is signed by both members of 
the firm, although one signs as maker 
and the other as indorser, recovery 
may be had of the _ partnership. 
Thayer v. Smith, 116 Mass. 363. 

75. Asbury v. Flesher, 11 Mo. 610. 

76. Pearce v. Wilkins, 2 N. Y. 469 
[aff 5 Den. 541]. 
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quently, with knowledge of such conversion, gives 
a new note in exchange, may not recover from the 
firm the amount he is compelled to pay on such 
note.** One who discharges a bond at the request 
of one of the several obligors may recover from 
all of them; but one who discharges a judgment 
at the request of one of several joint judgment 
debtors may not recover from the others,’® and 
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the bail for one of two joint judgment debtors, on 
being compelled to pay the judgment, may recover 
the amount so paid only from the debtor for whom 
he was bail.°° A payment by a mortgagee to 
discharge a prior encumbrance is not recoverable 
from one who was not a party to the mortgage, but 
merely joined in the bond.*+ 


III. ACTIONS FOR RECOVERY 


[§ 17] A. In General—1. Nature of Action. An 
action for money paid is an action at law®?- to 
“recover money paid for the use and benefit of 
another, not founded on an express contract to re- 
pay but merely on the promise to repay implied 
in law.8 The action for money paid is a well- 
recognized form of the action of assumpsit,’4 a 
declaration in common-law pleading that defendant 
was indebted to plaintiff ‘‘for money paid, laid out 
and expended’’ to defendant’s use, being one of 
the three so-called ‘‘money counts’? in common 
use,®> the others being for money lent®® and for 
money had and received.**? The action for money 
paid, and not the action for debt, is the appropriate 
form of relief for a surety seeking to enforce con- 
tribution from a cosurety,®® and it is an action 
peculiarly appropriate where the payment by plain- 
tiff and the compulsion therefor are admitted, and 
the single question is whether the payment was for 
the use of plaintiff himself, or of defendant.8® It 
is not, however, an appropriate action for the re- 
covery of expenses occasioned by the tortious act 
of defendant.2° The action is founded on equitable 


77. Mix v. Muzzy, 28 Conn. 186. 


78. Elmendorph v. ‘Tappen, 5 [a] 


Action of §§ 14-23. 
Case not the proper remedy.— 


principles, no privity of contract between the parties 


being required, except that resulting from circum- — 


stances showing an equitable obligation. 

[§ 18] 2. Effect of Existence of Other Remedies— 
a. Action on Express Contract or Instrument. An 
action for money paid may be brought, even though 
an action would also lie on the same facts on an 
express contract, where the contract contains no 
more than the law would imply in the absence of 
the contract ;°? but an action for money paid does 
not lie for money paid by plaintiff for his own 
debts, merely because defendant had failed to pay 
plaintiff certain moneys as promised, which money, 
if paid, plaintiff could have used instead of his 
own funds.°* One who has, at another’s request, 
paid that other’s, note, and thereby obtained the 
note, may sue for money paid rather than on the 
note;°* and it has indeed been asserted that this 
is his sole remedy. 

[§ 19] b. Action under Statute. An action for 
money paid will lie, in a proper case, even though a 
special form of remedy is also provided by a statute 


applicable to the particular facts.%° 


a refund of the payments already 
made. could, after foreclosure, sue for 


Johns. (N. Y.) 176 (holding, however, 
that no recovery could be had from 
the surety). ’ 

79. Chrisman  v. Smith 
Ind.) 121. 
A on Bowman v. Blodgett, 2 Mete. 
(Mass.) 308; Osborn v. Cunningham, 
20 N. C. 559. ’ 

81. Mapelsden v. Shea, 6 Misc. 60, 

NYS 84. 

Ae [a] Equity jurisdiction (1) 
see Contribution § 26; Equity § 35; 
Principal and Surety [382 Cyc 295]. 
(2) In West Virginia the doctrine 
has been developed that, there being 
no relief at law for one who has 
voluntarily made a payment for the 
benefit of another (Crumlish v. Cen- 
tral Impr. Co., 38 W. Va. 390, 18 SH 
456, 45 AmSR 872, 23 LRA 120, and 
supra § 3), (3) he may bring a suit 
in equity praying relief in the alter- 
native; that is, that if the debtor 
does not ratify such payment, the 
debt may be enforced in his favor as 
- its equitable assignee, or, if so rati- 
fied, that he be decreed repayment of 
the amount paid for the use of the 
debtor (Crumlish v. Central Impr. 
Co., supra), (4) the basis of the doc- 
trine being that of an equitable as- 
signment of the debt from the cred- 
itor to the payor (Crumlish_ v. Cen- 
tral Impr. Co., supra). (5) So it has 
been held that, if a sheriff who has 
an execution in his hands voluntarily 
pays the amount of the debt to the 
creditor without intending to extin- 
guish the debt, whether he takes an 
assignment of the judgment or not, 
he may enforce the payment of the 
debt against the debtor in equity. 
Beard v. Arbuckle, 19 W. Va. 185. 
(6) But where an action at law for 
money paid will lie, equity will not 
take jurisdiction. Teter v. Teter, 65 
W. Va. 167, 169, 63 SE 967 [cit Cyc]. 
See also Equity § 35. 
' 83. See supra § 1; 
passim this treatise. 

84. See supra § 1; and Assumpsit, 


Long, 


and cases 


Bailey v. Bussing, 28 Conn. 455, 462 


(reviewing a number of English 
cases). 
85. See Assumpsit, Action of § 5 


text and note 10. 
86. See Money Lent ante p 1. 


87. See Money Received post p 26. 
83. Carroll v. Bowie, 7 Gill (Md.) 
34. See Contribution § 26; Principal 


and Surety [32 Cyc 295]. 


eer Williams v. Sheppard, 13 N. J. 
‘90. Goodson y. Cooley, 19 Ga. 599; 


Foster v. Dupre, 5 Mart. (La.) 6, 12 
ane 466; King v. Hoxie, (Me.) 5 A 
{a] Fraudulent representation.— 
Money paid by a grantee to obtain 
from persons having an interest in 
an estate releases of their interest 
may not be recovered from. the 
grantors who fraudulently repre- 
sented themselves to be the sole 
owners, in an action for money paid. 
King v. Hoxie, (Me.) 5 A 264. 
91. Commercial Nat. Bank vy. Slo- 
man, 194 N. Y. 506, 87 NE 811. 
92. Colo.—Boylston vy. Chase, 2 
Colo. 612. 
IN.—White v. Merrell, 32 Ill. 511. 
PL RIRr ey ak rk v. Bryant, 1 Pick. 
Mich.—Curtis v. Flint, ete., R. Co., 
32 Mich. 291. . 
or Sapa ings v. Emerson, 12 N. 
Vt.—Dorwin v. Smith, 35 Vt. 69. 
[a] Mlustrations.—(1) The bailee 
of property under attachment, who 
releases it to the owner on an express 
promise of indemnity and is there- 
after compelled to pay judgment ob- 
tained against such owner, may sue 
for money paid, or on the special con- 
tract of indemnity, at his option. 
Sanborn v. Emerson, 12 N. H. 57. (2) 
The owner of realty, who made cer- 
tain payments for the mortgagor 
under a contract with him which 
provided either for discharge of the 
mortgage on additional payments, or 


the money paid instead of on the con- 


tract to refund. White v. Merrell, 
32 Dll? 521.’ “(3) One who, at thetim= 
stance of another, brings a suit for 
their mutual interest, may maintain 
against that other’an action for 
money paid to recover a share of the 
expenses paid by him, even though 
that other made an express agree- 
ment to pay such share. Dorwin v. 
Smith, 35 Vt. 69. 

{[b] Obligation arising solely on 
express contract.—The hirer of a ves- 
sel, under a charter party in which 
the owner covenants that the vessel 
shall be tight, strong, ete., cannot 
maintain assumpsit for reimburse- 
ment of expenses incurred for neces- 
sary repairs during the voyage, his 
remedy being on the covenant. Kim- 
ball v. Tucker, 10 Mass. 192. 

[e] Objection to form of action 
waived.—In an action for money paid, 
where one of two joint indorsers for 
accommodation of a negotiable in- 
strument seeks to recover from the 
other one half of the amount that 
he has been compelled to pay on the 
instrument, the objection to the form 
of action, if valid at all, is waived 
if no objection to the evidence is 
raised at the trial and no instruction 
regarding the form of action is asked 
or given, and may not be raised on 
appeal. Steckel v. Steckel, 28 Pa, 233. 

93. Atlantic Mut. F. Ins. Co. v. 
Sanders, 36 N. H. 252. 

94. Foster v..Gordon, 96 Minn. 142, 
104 NW 765. , 


95. Powers 


Mercantile Co. v. 


Blethen, 91 Minn. 339, 97 NW 1056.. 


96. Betts v. Hilliard, 2 Root 
(Conn.) 131 (one who, as the head of 
a class obligated to raise a recruit 
for the army, hired such recruit and 
paid him, might maintain an action 
for money paid to recover a propor- 
tional share of the amount so paid 
from another member of the class, 
even though the statute provided a 
special remedy in such cases). 


For later cases, devélopments and changes. in the law see cumulative Annotations, same title, page and note number. 


§§ 20-23] 


[§ 20] B. Parties.°’ Plaintiff. The grantor of 
realty who, having guaranteed payments ‘chargeable 
on the realty, is compelled to pay them, may, in 
suing for their recovery, bring the action in the name 
of the grantees, as the legal parties.°® A partner 
who pays individually money which should have 
been paid in behalf of the partnership by a third 
person need not, in an action to recover the money 
so paid, join his partner as a party plaintiff.®® 

Defendant. In an action to recover money paid 
for the benefit of realty, which should have been 
paid by the owner thereof, the real owner may be 
made defendant, although he holds title in the name 
of another.1 It is not necessary, in an action for 
money paid at the request of defendant to satisfy 
the debts of a third party, to join such third party 
as defendant.” 

[§ 21] C. Conditions Precedent.* The action may 
not be brought until the payment sought to be re- 
covered, in whatever form it may be, has actually 
been made,‘ but it may then be brought immedi- 
ately, even though obligations delivered by defend- 
ant to plaintiff to secure repayment may not have 
matured.> No previous demand for repayment is 
necessary;® nor need plaintiff tender to defendant 
anything of value acquired by him on account of 


defendant through the making of the payment» 


sought to be recovered.” 

[§ 22] D. Defenses—1. Where Payment Made on 
Request. Where the payment was made at the 
express request of defendant, it is no defense that 
the obligation of defendant which plaintiff paid 
was unenforceable,® because arising out of a con- 
tract, illegal® or usurious,}° or repugnant to the 
statute of frauds,'1 or because founded on a void 
proceeding,?? unless plaintiff was aware that the 
obligation was unenforceable and for his own pur- 
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poses concealed such knowledge and paid the obliga- 
tion on pretense of befriending defendant.1? But 
where the payment for which recovery is sought 
was made not in money but by a note which, owing 
to its unlawful origin, was wholly void, such illegal- 
ity is a good defense to an action for money paid, 
founded on such payment.’ Nor is it any defense 
that the payment sought to be recovered was not 
in fact made with plaintiff’s own money,*® or that 
at the time the payment was made at defendant’s 
request it was not yet due.'® The fact that plain- 
tiff refused to deliver to defendant the evidence 
of title or other thing of value which he received 
in exchange for the payment sought to be recoy- 
ered unless defendant should give him security, and 
that defendant was injured thereby, is no defense 
to the action, plaintiff having been within his rights 
in such refusal.'7 It is, however, a good defense 
that plaintiff has not yet exhausted his remedy 
against the security which was given him by de- 
fendant on account of the payment in suit.1® 

[§ 23] 2. Where Payment Made without Request. 
Where the action is to recover money whicl plain- 
tiff was compelled to pay for the benefit of de- 
fendant, it is no defense that the obligation of 
plaintiff, out of which the alleged compulsion arises, 
was in fact unenforceable by reason of the stat- 
ute of frauds,!® or by reason of lack of jurisdic- 
tion of the court in which the obligation was 
reduced to judgment,?° or by reason of the ques- 
tionable propriety of the demand for taxes made 
by a tax official made under the color of his office, 
which demand was acceded to by plaintiff.22 Nor 
is it any defense to an action brought by an agent 
for. money paid on account of the princjpal in pur- 
suance of the agency that the agency was illegal?2 
or that the agent had reason to suppose, before 


is a good defense that judgment was 


97. Generally see Parties [30 Cyc] bound to pay such amount, although 
4]. the accounts may not then have been 
98. Elkinton v. Newman, 20 Pa.|actually paid. Pawlet v. Sandgate, 
281. 19 Vt. 621. 
99. Taylor v. Gould, 57 Pa. 152 What constitutes “payment” see 
(where defendant had agreed to pay] supra § 1. : 
5. Wolff v. McGavock, 29 Wis. 290. 


a judgment against the partnership, 
in consideration of the receipt of the 
full amount thereof, but failed to do 


2s 
1. Elkinton v. Newman} 20 Pa, 281. 
2. Ware v. Galveston, etc., R. Co., 
2 Tex. A. Civ. Cas. § 740 (where 
plaintiff advanced money at the re- 
quest of defendant railroad to take 
up time checks issued. by the con- 
tractor building the railroad). 
3. Generally see Actions §§ 72- 
3 


4. Wharton v. Callan, 2 Gill (Md.) 
173; Whiting v. Aldrich, 117 Mass. 
582; Gardner v. Cleveland, 9 Pick. 
(Mass.) 334; Connecticut, etc., R. Co. 
v. Newell, 31 Vt. 364; Paulet v. Sand- 
gate, 19 Vt. 621. 

[a] Action to compel payment 
pending.—An action for money paid 
brought before plaintiff had actually 
paid, even though there was pending 
at the time a suit against him for 
such money, which, subsequently 
after the bringing of such action. re- 
sulted in a judgment against him, 
was premature. Connecticut, etc., R. 
Co. v. Newell, 31 Vt.. 364. 

[b] Discharge in bankruptcy of 
defendant, before payment by plain- 
tiff, of the money in suit, does not 
discharge defendant, since the cause 
of action did not accrue until plain- 
tiff paid the note. Wharton vy. Callan, 
2 Gill (Md.) 173. 

{c] Legal obligation ‘of munici- 
pality as equivalent to payment.—An 
action by a town against another 
town to recover the amount expended 
by plaintiff in caring for a sick pau- 
per may be maintained as soon as 
plaintiff town has become legally 


6. Perkins v. Davis, 109 Mass. 239; 
Hale v. Huse, 10 Gray (Mass.) 99; 
Brackett v. Evans, 1 Cush. (Mass.) 
79 


7. Copeland v. Young, 21 S. C. 275 
(plaintiff in an action to recover from 
the owner of land money advanced 
at his request to redeem the land 
from a tax sale need not first tender 
to defendant the title to the land 
acquired through such redemption). 

8. See cases infra this section. 

[a] Other defenses, such as those 
relating to (1) illegality of the trans- 
action (see Contracts §§ 440-480) 
(2) and to,the statute of frauds (see 
Frauds, Statute of 27 C. J. p 113) 
(3) and of limitations (see Limita- 
tions of Actions 37 C. J. p 666) are 
elsewhere considered. 

9. Williams v. Carr, 80 N. C. 294; 
Mills v. Johnston, 23 Tex. 308. 

10. Greathouse v. Throckmorton, 
7 J. J. Marsh. (Ky.) 16; McElroy v. 
Melear, 7 Coldw. (Tenn.) 140. 

“ne Ind.—Lueas v. Jarrell, 55 Ind. 
Mo.—Soulard v. Peck, 49 Mo. 477. 
Nebr.—Wright v. Morse, 53 Nebr. 

3, 73 NW 217, 


Nev.—Martin v. Victor Mill, ete., 
Co., 19 Nev. 180, 8 P 161. 

S. D.—Minder, etc., Land Co. v. 
gen 29S) DS 5625" 137. NW. 

12. Martin v. Victor Mill, etc., Co., 


19 Nev. 180, 8 P_ 161. But see Finn v. 
Minnis DMPA 615. 

[a] Obligation void because of 
infancy.—In an action to recover 
money paid at defendant’s request to 


satisfy a judgment against him, it 


rendered on a warrant of attorney 


executed while defendant was a 
minor. Finn v. Finn, 3 Ill. A. 615. 
13. Storrs v. Scougale, 48 Mich. 


387, 12 NW 502. 

14. Perkins v. Cummings, 2 Gray 
(Mass.) 258 (where the payment in 
Suit was made in the form of a 
promissory note, given for liquors 
unlawfully sold, which note was, in 
the hands of the promisee, wholly 


void). 

15. Van Duzer v. Towne, 12 Colo. 
A. 4, 55° BP 18. 

16. Minder, etc, Land Co. vy. 


Brustuen, 26 S. D. 38, 127 NW 546. 
Ts Long v. Greene, 7 Mass. 268 
(where plaintiff had paid the duties 
on certain goods of defendant, at 
his request, and received a certifi- 
cate from the custom house officer, 
as evidence that the goods were en- 
titled to debenture, but refused to 
deliver the certificate to defendant 
without security for the money 


paid). 
Hodgkins v. Wright, 127 Cal. 


18. 
688, 60 P 431, 

19. Lee v. Stowe, 57 Tex. 444; 
Mills v.’ Johnston, 23 Tex. 398. 

20. Harvey v. Drew, 82 Ill. 606. 

21. Western Union’ Tel. Co. v. 
Delaware, etc., R. Co., 282 Fed. 925 
(where plaintiff paid a tax on tele- 
grams sent for a railroad under 
agreement for exchange of services, 
the railroad, on being sued for the 
recovery of such payment which un- 
der the Tax Act were to be paid by 
the sender, could not question the 
validity of such tax). 

22. Robinson v. Green, 3 Metc. 
(Mass.) 159 (where an auctioneer 
seeks to recover from defendant 
money paid as auction duty on goods 
sold for defendant, it is no defense 
that the auctioneer was not licensed 
to sell). 


22 [41 C.J.] 
making such payment, that the principal was con- 
templating a revocation of the agent’s authority.’$ 
In an action by a guarantor against the principal 
debtor for money paid on a judgment obtained 
against him by the creditor, it is no defense that 
the creditor has also recovered judgment against 
the principal debtor.24 Nor is the fact that one 
who is compelled to pay another’s debt was him- 
self benefited by the proceeds of that debt a de- 
fense in an action for money paid.2> The fact 
that a demand draft was not accepted is no de- 
fense to an action for money paid against the 
drawee, whose conduct prevented the collecting bank 
from protesting the draft.”¢ 

[§ 24] HE. Pleading*’—1. Declaration, Petition, or 
Complaint—a. In General. The traditional form 
of declaration in an action for money paid is that 
defendant was indebted to plaintiff for money paid, 
laid out, and expended to defendant’s use and bene- 
fit at his special instance and request, and that 
defendant promised and agreed to repay the same.”® 
The general rule that the declaration, petition, or 
complaint must state facts, not conclusions of law,?® 
has been applied to actions for money paid;*° as 
has also the complementary rule that mere matters 
of evidence need not be alleged.*t The rule that, 
even though a declaration may be so general as 
to be objectionable before trial, if no objection 
is taken and verdict is rendered and judgment taken 
thereon, such verdict and judgment will not be 
set aside by reason of such insufficiency of the 
declaration,?? and the rule that the inclusion of 
unnecessary allegations will not render a declara- 
tion defective,** also apply. 

[§ 25] b. Sufficiency of Language of Common 
Count. Whether, under the usual provisions of 
codes and practice acts, requiring the declaration, 
petition, or complaint to set forth all the facts 
constituting the cause of action,*4 a declaration for 
money paid couched in the traditional language of 
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the common count®® is sufficient, is the subject of 
conflict, the question having been answered both 
affirmatively* and negatively;37 and whether the 
averments of a pleading not couched in the pre- 
cise language of the common count are as specific 
as that language has been applied as a test of the 
sufficiency of such pleading.** 

[§ 26] c. Necessary Allegations. The declaration, 
petition, or complaint must allege the payment to 
have been made at the request of defendant®® or 
to have been subsequently ratified by him,*° and 
to have been made for his use and benefit.4! The 
promise to repay, it is held, need not be alleged;* 
but it has been held that, in the absence of an alle- 
gation of an express promise to repay, there should 
be an allegation of facts showing an implied obliga- 
tion to repay.*% 

[§ 27] d. Use of Word ‘‘Lent.’’ While it has 
been held that the word ‘‘lent’’ may have the same 
meaning as ‘‘advanced’’ and that an averment that 
the plaintiff ‘‘lent’’ money to another at the re- 
quest of defendant will permit a recovery of money 
paid,*4 yet it is wholly improper to allege that 
the money was ‘‘lent’’ to defendant, where it was 
in fact paid to another for defendant’s use and 
benefit.4° 

[§ 28] e. Amendment.*® It is within the discre- 
tion of the trial court to allow an informal plead- 
ing for money had and received to be amended 
into a pleading for money paid;* but a pleading 
wherein plaintiff claimed against several for money 
paid by him on a note as indorser, cannot, after 
the case is completed, be amended so as to charge 
one of the defendants alone for contribution of 
a cosurety.*® 

[§ 29] 2. Bill of Particulars. The general rule 
that a bill of particulars which gives informa- 
tion of plaintiff’s claim with such certainty that 
defendant cannot be misled or deceived is suffi- 
cient*® has been applied to an action for money 


ing such allegation see Crooks v. 
Hoffman, (Mo. A.) 262 SW 410; 


23. Kingman v. North Bridge- 32. Wilson v. Kelly, 58 Ind. 586. 
water School Dist. No. Thirteen, 2|See ‘generally Pleading [381 Cyc 
Cush. (Mass.) 426. 703]. 

24, King v. Hannah, 6 Ill. A. 495. 83. Minder, ete, Land Co. v. 


25. Donnelley v. Packer, 168 Ill. 
63, 48 NE 320. 

26. Teague v. Tennessee Valley 
Bank, (Ala.) 104 S 228 (under Code 
[1923] § 9163 there was no duty on 
a collecting bank to present for ac- 
ceptance a demand draft sent for 
collection, and the fact that it was 
not accepted does not prevent re- 
covery in assumpsit against the 
drawee for conduct causing the col- 
lecting bank to fail to protest the 
draft, so as to bind the drawer un- 
der § 9087). 

27. Generally see Assumpsit, Ac- 
tion of §§ 37-58. 


28. 2 Chitty Pl. p 42. 
29. See Pieading [31 Cyc 49]. 
30. Booth v. Cass County, 84 Ind. 


428 (an averment in a complaint that 
defendant is indebted to plaintiff in 
a stated sum for money paid upon a 
void county order is demurrable in 
the absence of any facts stated show- 
ing the invalidity of the order). 

31. Woodstock v. Hancock, 62 Vt. 
348, 19 A 991 (in an action brought 
by a town pursuant to statute, for 
money paid for the use of another 
town in furnishing relief and sup- 
port to a transient prisoner in indi- 
gent circumstances residing in that 
other town, the fact of giving notice 
required by the statute to the over- 
seen of defendant, describing the con- 
dition of the prisoner, being a matter 
of evidence only, need not be averred 
in the complaint). See generally 
Pleading [31 Cyc 49]. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Brustuen, 29 S. D. 562, 1837 NW 282. 
See generally Pleading [31 Cyc 68]. 

34. See Pleading [31 Cyc 100 et 
seq]. i 

35. See supra § 24. 

36. De Witt v. Porter, 13 Cal. 171; 
Campbell v. Shiland, 14 Colo. 491, 23 
P 324. 

37. Farmers’ Nat. Bank v. Allard, 
(Tex. Civ. A.) 262 SW 793 (in the 
absence of an allegation of express 
request, plaintiff must specially al- 
lege facts and circumstances from 
which a contract legally sufficient to 
sustain recovery will be implied). 


38. Rinehart v. Pirkey, 126 Va. 
346, 101 SE 353. 
39. Wharton v. Franks, 9. Port. 


(Ala.) 232; Massachusetts Mut. L. 
Ins. Co. v. Green, 185 Mass. 306, 70 
NE 202; Mansfield v. Edwards, 136 
Mass. 15, 49 AmR 1; Taylor v. Cot- 
ten, 28 N. C. 69; Fox v. Easter, 10 
Ok a2.) 625 Pia see Contra Cape 
Elizabeth v. Lombard, 70 Me, 396. 

40. Murphree Ins. Agency v. Pin- 
nington, 201 Ala. 500, 78 S 854. 

41. Hugurt v. Owen,’1 Nev. 464; 


Bex vy. Easter, 10 Okl. 527, 62 P 
[a] Express allegation unneces- 
sary.—(1) Where the allegations 


raise the necessary inference that the 
payment was for the use of defend- 
ant, the absence of an express allega- 
tion to that effect is not fatal. Mur- 
ray v. Hstes, 19 App. Div. 209, 45 
NYS 1002, (2) Instances of com- 
plaint held sufficient although lack- 


Sayles v. Daniels Sales Agency, 100: 
Or. 37, 196 P 465. (3) Even if the 
absence of such allegation rendered 
the complaint insufficient, the omis- 
sion was cured by a finding and judg- 
ment for plaintiff, and will not be a 
ground for reversal on appeal. Wil- 
son v. Kelly, 58 Ind. 586. 

[b] Allegation held sufficient.—A 
complaint, alleging that defendant’s 
intestate became indebted to plain- 
tiff for money paid out and expended 
for the benefit of the intestate and 
at her request and in the purchase 
of merchandise, is sufficient. Bab- 
cock v. Anson, 122 App. Div. 73, 106 
NYS 642. 

42. Kraner v. Halsey, 82 Cal. 209, 
22 P1137; Ball,v. Beaumont, 59 Nebr, 
631, 81 NW 858. 


Sa Nats Fox v. Easter, 10 Okl. 527, 62 
44. : Stephenson v. Hardy, 3 Wils. 


3888, 95 Reprint 1116. 

45. Cummings v. Long, 16 Iowa 
41, 85 AmD 502 (where the court said » 
that with the most liberal construc- 
tion in favor of pleadings, it is not 
competent, under a complaint for 
money loaned, to prove a cause of 
action for money paid under such 
circumstances as do not constitute a 
loan). 

46. Generally [3L 
Cyc 359 et seq]. 


see Pleading 


47. Foster v. Gordon, 96 Minn. 142, 
104 NW 765. 

48. Chaffee v. Jones, 19 Pick. 
(Mass.) 260. 

49. See Pleading [31 Cyc 565 et. 
Seq]. : : 


ee) 


§§ 29-32] 


paid.®° 

[§ 30] F. Issues, Proof, and Variance.°t Gen- 
eral rules>? govern as to matters relating to the 
issues, proof, and variance.®* A count for money 
paid can be supported only by proof that plain- 
tiff has paid money to some third person at the 
request of defendant, express or implied.*4 


Under a general denial, notwithstanding no set- 


off has been claimed, defendant may show that the 
payment in suit was not advanced by plaintiff, but 
was made out of defendant’s funds in plaintiff ’s 
hands,°> or that it was made as a gift;5® and 
where the action is one between joint judgment 
debtors for contribution, anything is admissible 
under a general denial which tends to diminish the 
responsibility of defendant.57 

Questions of variance under the count for money 
paid, as well as under the other money counts,°® 
’ have largely been avoided in common-law pleading 
by the general practice of inserting all the money 
counts in the declaration regardless of the precise 
state of facts.°° Under an allegation of money 
advanced to defendant, proof that the money was 
advanced to a third person at defendant’s request 
is not a variance.®®° Nor is there a variance where 
the complaint alleges money paid at defendant’s 
request and the proof is that payment was made 
without request but was subsequently ratified by 
defendant.®t Where the declaration is for money 
paid, proof of the payment of something other 
than money as the equivalent of money®? is not 
a variance,®* but, the allegation being for money 
paid, it will not be sustained by proof that plain- 
tiff paid for his own purposes and that defendant 
was under a legal obligation to contribute to the 
fund from which such payment was made.** Under 


50. Landon v. Sage, 11 Conn. 302. 66. 
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Searing v. Butler, 69 Ill. 575. 
Botsford, 3 
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the general rule that immaterial allegations need 
not be proved as laid,®* an allegation of the day 
on which plaintiff made the payment in suit and 
proof that payment was made on a different day 
are not fatally at variance;** nor is there a fatal 
variance in a merely technical misdescription in 
the declaration of the process under which the pay- 
ment in suit is shown by the proof to have been 
made,®” or between an allegation, in a bill of par- 
ticulars, that the payment in suit was made in cash, 
and proof that it was made by canceling a debt.%8 
Where, however, the complaint alleges a payment 
at the previous request of defendant, and the proof 
shows merely a subsequent promise of defendant 
to repay, the variance is fatal.69 

[§ 31] G. Evidence—1. Presumptions and Burden 
of Proof. General rules control as to presump- 
tions’? and burden of proof." There is no pre- 
sumption that one who pays the debt of another 
does so at his request,’? or that payment by the 
drawee of a bill of exchange is for the use and 
benefit of the drawer.” Burden of proof is on 
plaintiff to show that he has paid money to some 
person at the request of defendant, express or im- 
plied.”4 

[§ 32] 2. Admissibility.75 General rules7* apply 
as to the admissibility of evidence under the plead- 
ings in the first instance,”’ or after previous evi- 
dence has been received.’® The right of recovery 
in an action for money paid being based on actual 
expenditures and not on quantum meruit, evidence 
is admissible both as to the making of the expendi- 
ture’? and of the-amount actually expended,®? 
while on the other hand, evidence as to the value 
of the aeey for which the money was expended is) 


{a] Dlustrations.—(1) Where the 


Day | evidence is that the payment was 


‘ 51. Evidence generally see infra 67. Beers v. 
§ 31-34. 

52. See Pleading [31 Cyc 670]. 

53. See infra this section. 


54. Blackwood v. Rutherford, 212 
Ala. 630, 103 S 689. 

55. Johnson v. Jennings, 10 Gratt. 
(51 Va.) 1, 60 AmD 323. 

56. Payne vy. Williams, 62 Colo. 
86, 160 P 196. 


57. aad v. Johnson, 1 Bibb 
(Ky.) 5 

Merk Ses Assumpsit, Action of §§ 
7 == 

59. Rockefeller v. Robison, 17 
Wend. (N. Y.) 206. ‘See also As- 


sumpsit, Action of § 56. 

{a] Tllustration.—Where the com- 
plaint was for ‘‘money loaned to de- 
fendant and paid for his use and 
benefit,” evidence that money sued 
for consisted of advances made by 
plaintiff's brokers to cover margins 
on purchases of ‘futures’ made by 
them for defendant, held not vari- 
ance. Dodge v. McMahan, 61 Minn. 
175, 68 NW 487. 

60. Fenlason ov. Pacific Fruit 
Package Co., 112 Or. 633, 230 P 547. 

61. Wyckoff v. Swan, 47 App. Div. 
627, 62. NYS 139 ‘(where the court 
said that the facts had been pleaded 
“according to their legal effect’’). 

62. See supra § 1. 

63. Clark v. Foxcroft, 7 Me. 348; 
McLellan v. Crofton, 6 Me. 307; Corn- 
wall v. Gould. 4 Pick. (Mass. ) Har 
Bonney v. Seely, 2 Wend. (N. Y. 
481; Witherby v. Mann, 11 Johns. ( 
nA) 518; Jones v. Cooke, 14.N. C. 112. 

64, Baltimore v. Hughes, 1 Gill & 
J. (Md.) 480, 19 AmD 243 (a declara- 
tion for money paid in an action 
brought by a municipal corporation 
against one liable for a tax is not 
sustained by proof that the corpora- 
tion has paid the cost of the improve- 
ment for which the tax was as- 
sessed). 

65. See Pleading [31 Cyc 675]. 


(Conn.) 159 (where the allegation de- 
scribed an execution which plaintiff 
had been required to pay as having 
been issued against the inhabitants 
of the town, and the proof showed 
it to have been issued against the 
collector of the town). 

68. McNerney v. Barnes, 77 Conn. 
155, 58 A 714. } 

69. Massachusetts Mut. L. Ins. 
Co. v. Green, 185 Mass. 306, 70 NE 
202. 

70. See Assumpsit, Action of § 82; 
Evidence §§ 25-28 

71. See Assumpsit, Action of § 82; 
Evidence §§ 13-24, 


72. Stephens v. Brodnax, 5 Ala. 
258. 

73. Chittenden v. Hurlburt, 2 Aik. 
(Vt.) 138. 


74, Blackwood v. Rutherford, 212 
Ala, 630, 103 S 689. 

75. Issues, proof, and variance 
see supra § 30. 

76. See Assumpsit, Action of § 82; 
Evidence § 89 et seq. — 

77. See infra this section. 

[a] A sight draft was held to be 
proper evidence, not as the cause of 
action, but as a part of the transac- 
tion involved, in an action by a col- 
lecting bank against the drawee, 
where the conduct of the drawee 
caused the bank to fail to protest the 
draft so as to make the drawer 
liable under Code (1923) § 9087. 
Teague v. Tennessee Valley Bank, 
¢Ala.) 104 S 228. 

78. Ala.—Teague Vv. 
Valley Bank, supra. 

Me.—Garnsey v. Allen, 27 Me. 366. 

Md.—Devecmon vy. Shaw, 69 Md. 
199, 14 A 464, 9 AmSR 422. 

Mass.—Priest v. Hale, 155 Mass. 

6 Yerg. 


102, 29 NE 197. 
Boorman, 30 Wis. 


Tennessee 


Tenn.—Nichol v. Ridley, 
63, 26 AmD 254. 

Wis.—Allyn v. 
684. 


made in property taken at a money 
valuation, evidence that the property 
was in fact of less value than the 
valuation is inadmissible. Garnsey 
v. Allen, 27 Me. 366. (2) Where the 
evidence © is that plaintiff, a sheriff, 
had paid a judgment creditor the 
amount bid by defendant at the ex- 
ecution sale, before recovering pay- 
ment from defendant, the execution 
and, the return of the sheriff are ad- 
missible in evidence. Nichol v. Rid- 
ley, 5 Yerg. (Tenn.) 63, 26 AmD 254. 
(3) Where it is in evidence that the 
joint notes of the two defendants 
which plaintiff was compelled to pay 
were given to secure a bond on which 
only one of defendants was bound, 
plaintiff may introduce parol evi- 
dence to Show that the other defend- 
ant was equally a real party in in- 
terest in the making of such bond. 
Allyn v. Boorman, 30 Wis. 684. (4) 
Where the evidence is that plaintiff 
at defendant’s request paid a cor- 
poration for a share of its stock for 
defendant, evidence that . defendant 
thereafter conducted himself as a 
stockholder is admissible. Priest v. 
Hale, 155 Mass. 102, 29 NE 197. . (5) 
In an action by ja collecting bank 
against the drawee of a sight draft, 
whose conduct caused. bank to fail to 
protest draft, so as to render the 
drawer liable under Code (1923) §& 
9087, evidence that the drawee at the 
time the draft was drawn for cotton 
had claim for shortage on cotton 
bought before from the drawer was 
properly disallowed, in view of evi- 
dence showing that the drawee by 
promises and assurances to the bank 
waived the question of the state v2 
accounts. Teague v. Tennessee Val- 
ley Bank, (Ala.) 104 S 228. 

dene Baum v. Parkhurst, 26 Il. A. 


on Radel v. Lesher, 137 Fed. 719, 
70 CCA 411. 
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inadmissible,*! as is also evidence of items which 
are purely elements of damage for breach of an 
invalid contract,®? or of unliquidated damages not 
arising out of any contract relation between plain- 
tiff and defendant.8? Under the general rule that 
evidence is admissible only where material to the 
issues, evidence as to the need of defendant for 
the payment alleged to have been made in his ac- 
count of plaintiff has been held inadmissible,** as 
has also evidence of payments made after the com- 
mencement of the action.®®> In an action for money 
paid as surety on an instrument, notwithstanding 
the action is not on the instrument itself, the 1n- 
strument is admissible as evidencing the details of 
the transaction;*® and the like is true of a note, 
in an action for money paid brought by indorser, 
who has paid, against the maker®* or brought by 
the owner of the property given as security for 
the note, who was compelled to pay the note 
to redeein such property.** Similarly, where plain- 
tiff alleges a payment which under the terms of an 
agreement under seal with defendant should have 
been paid by the latter, the agreement is admis- 
sible as evidencing that the obligation rested on 
defendant as alleged.®9 

[§ 33] 8. Competency. The well-established rules 
of evidence bearing on the competence of self-serv- 
ing declarations®® and of book entries®! have been 


81. McNerney v. ‘Barnes, 77 Conn. 
155, 58 A 714 (value of attorney’s 
Services to defendant, paid for by 
plaintiff). 

6&2. Fox y. Easter, 10 Okl. 527, 62 
122 PAGES. 

83. Chicago v. Chicago, 3 
Const til Ay (611 [aft 186° D1, 300; 
57 NE 795] (holding inadmissible 
evidence of money paid by the city 
in satisfaction of judgments for dam- 
ages obtained against it by owners 
of property abutting on a viaduct, |’ 


the evidence). 
A176, 187 P2250: 


Iowa 190. 
ete., R 


328, 1386 NE 156, 


Co. v. Nelson, 
1018. 
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judgment will be reversed as against 3. 
96. Cal.—cCraig v. Dowie, 
Towa.—Bruguier 


Me.—Atkins v. Brown, 59 Me. 90. 
Mass.—Beals v. Magaw, 242 Mass. 


Wash.—-Menasha 
45 Wash, 543, 88 P 


Ont.—Walker v. Bower, 


[§§ 32-35. 


applied to actions for money paid,°? as have also 

the rules regarding admissions against interest.%* 
[§ 34] 4. Weight and Sufficiency.°* The general 

rule, that to prevail plaintiff must establish by a 


preponderance of evidence every fact necessary to 


make out his cause of action, has been applied 
to actions for money paid,®® and the evidence in a 
given case accordingly held generally sufficient®® 
or insufficient?’ to sustain a verdict or finding, or 
insufficient to make out a particular essential ele- 
ment in plaintiff’s ease, as the request to.pay,°* 
or the promise to repay,®® the ratification,t or ac- 
ceptance of benefits,? or the making of the pay- 
ment,? or that the payment was for the use and 
benefit of defendant.t The rules relative to the 
necessity for the production in evidence of certain 
writings have been similarly applied.’ 

[§ 35] H. Trial. General rules governing -trials® 
apply.” 

Questions of law and of fact. The rule that 
questions of fact are for the jury® has been ap- 
plied, in actions for money paid, both to the case 
as a whole® and as to the issues of ratification,?® 
of whether the amount which plaintiff paid for de- 
fendant’s benefit was the correct amount, and 
of whether the payment in suit was made by the 
plaintiff for defendant’s benefit or for his own.” 


f 


Linn vii Cook, 19 Nev dels 

4. Sheldon Canal Co. v. Miller, 40 
Tex. Civ. A. 460, 90 SW 206 (a re- 
cital upon the face of a check pay- 
able to a third person that it is 
given in payment of another’s note 
does not of itself charge that other 
with the amount of the check). 

5. Fox v. Pedigo, 40 SW 249, 19 
on 271; Esser v. Linderman, 71 Pa. 

[a] Money paid on telegraphic 
request.—To entitle plaintiff to re- 


4 Cal. 


v. Goewey, 39 


Wooden Ware 


4 OntWR 


which city was compelled to contract 
by reason of defendant’s obstructing 
the street). 

84, Ford v. McLane, 131 Mich. 371, 
91 NW 617 (holding inadmissible 
evidence that defendant had money 
in the bank at the time of his alleged 
request to plaintiff to make payment 
on his account). 

85. Johnson v. Fry, 88 Va. 695, 12 
SH 973, 14 SE 183. 


ates McFerran vy. Chambers, 64 IIl. 
87. Rockefeller v. Robison, 17 


Wend. -(N. Y.) 206. 

[a] Action by holde~ against in- 
dorser.—But under the common count 
for money paid, in an action brought 
by the holder of a note against an 
indorser in blank, the indorsement 
is not admissible, being no proof 
that the holder had in fact advanced 
or extended money for the benefit 
of the indorser. Cottrell v. Conklin, 
11 N. Y. Super. 45. 

Pp as Brown v. McHugh, 35 Mich. 

89. Fry v. Talbott, 106 Md. 43, 66 
A 664; Curtis v. Flint, etc., R. Co., 
32 Mich. 291. 


90. See Evidence § 193. 

91. See Evidence § 1033. 

92. Donaghey v. Williams, 123 
Aris S41dte BUSby SiWeee Wisi Min 2S) 9 ve 
Griggsby Constr. Co., (Tex. Civ. A.) 
106 SW 192. 

93. Graves v. Beard, 1 Mo. 747; 


Kelly v. Richmond Public Works, 75 


Va. 263. 
94. Generally Evidence §§ 
4 Misc. 


1730-1806. 
95. Enright v. Seymour, 

597, 24 NYS 704 (where plaintiff tes- 
tifies to the making of a request for 
the payment in suit by defendant, 
and defendant denies it, and a num- 
ber of witnesses testify -that plain- 
tiff’s reputation for truth is bad, a 


see 


426. 

{a] IQustrations.—(1) Evidence 
held sufficient to sustain allegations 
that defendant requested plaintiff to 
take up his note. Atkins v. Brown, 
59 Me. 90. (2) Evidence held suffi- 
cient to establish ratification by de- 
fendant of plaintiff's act in paying 
defendant's broker on defendant’s 
account. Walker yv. Bower, 4 OntWR 
426. (3) A defect in plaintiff's proof 
as to amount paid held cured by 
admission by defendant on stand that 
he had promised subsequently to pay 
such amount. Menasha Wooden Ware 
Co. v. Nelson, 45 Wash. 543, 88 P 
1018. : 

97. Ark.—Donaghey v. Williams, 
123 Ark. 411, 185 SW 778. : 

Tll.—Munson v. Farwell, 16 Ill. A. 
365. 

Ind.—Gossett v. 
Blackf, 394. 

Me.—HBustis v. Hall, 21 Me. 375. 
N. Y.—Rupp v. Stevenson, 138 NYS 


201. 
Bank v. Al- 


Hollingsworth, bd 


Tex.—Farmers’ Nat. 
lard, (Civ. A.) 262 SW 793. 

98. Huff v. Simmers, 114 Md. 548, 
79 A 1003 (proof of advantage de- 
rived by defendant from the payment 
is not of itself sufficient to imply a 
request by him for the making of 
such payment). 

99. Sweet v. Colleton, 96 Mich. 
391, 55 NW 984; Knox v. Martin, 8 
Nee elb 4, 

[a] Promise to repay, made by 
defendant in advance of payment by 
plaintiff, where the promise itself is 
not enforceable because without con- 
sideration, is not equivalent to a re- 
quest to make the payment. Knox y. 
Martin, 8 N. H. 154. 

1. Donaghey v. Williams, 123 Ark. 
411, 185 SW 778. 

2. Berchorman y. Murken, 2. E. D. 
Smith (N. Y.) 98. 


cover money claimed to have been 
paid for defendant in obedience to 
a telegram, which defendant testifies 
that he did not authorize to be sent, 
plaintiff should produce the original 
message, Signed and delivered by de- 
fendant to the operators, or prove 
by some of them that such message, 
now lost, was signed by defendant, 
and directed to be _ sent. Hox, Ve 
Pedigo, 40 SW 249, 19 KyL 271. 

{b] Money paid for stock certifi- 
cate.—Where plaintiff, seeking to re- 
cover money alleged to have been 
paid by him for a stock certificate 
purchased for defendant, introduced 
evidence that such purchase had been 
made and that the certificate was in 
his possession, it was not necessary 
for him to produce such certincate 
in evidence, as defendant could not 
demand its delivery until he had 
paid or tendered the money so ex- 
pended in the purchase thereof. 
Esser v, Linderman, 71 Pa. 76. 

6 See Assumpsit, Action of § 83 
et seq; Trial [88 Cye 1238]. : 

7. See infra this section. 

& See Trial [38 Cye 1511]. 

9. Barkley v. Quick, 33 N. D. 124, 
156 NW 544. 

10. Hassinger v. Solms, 5 Serg. &- 
R. (Pa.) 4. 


R Ate ry v. Talbott, 106 Md. 43, 66 
12. ' Donovan-McCormick Co. . v 


Sparr, 34 Mont. 237, 85 P 1029 (where 
the complaint alleges that a cor- 
poration purchased stock for defend- 
ant at his instance and request, to 
which defendant entered a general 
denial, the submission of the ques- 
tion to the jury whether it was pur- 
chased for the corporation does not 
present a new issue, since defendant 
might have presented evidence to 
show that the corporation purchased, 
the stock for its own use). 


SC rw 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number..- 


§§ 35-37] 
Instructions. General rules governing trials? 
apply.t* . An instruction that money paid without 


request from defendant is not recoverable is not 
erroneous for failure to state that the request of 
defendant might be implied as well as express.?® 
A refusal to instruct that plaintiff could recover, 
although the jury found a given state of facts, is 
correct, where such state of facts would be insuffi- 
cient to warrant the finding of a contract, express 
or implied, to repay;*® and conversely, an instruc- 
tion that defendant is liable if the jury find cer- 
tain facts as to a payment made by plaintiff for 
defendant’s benefit is erroneous where such facts 
do not include or imply a request by defendant.1? 
The rule that, where there is evidence to support 
a given view of the transactions in suit, request 
for an instruction as to the legal consequences 
of such a view of the evidence should be granted,!§ 
has been applied to actions for money paid.1® So, 
too, where the evidence is susceptible of construc- 
tion as a ratification, instructions as to the basis 
of recovery, which excluded the hypothesis of 
ratification, are erroneous.2° While, as a matter 
of abstract rule, either only the request to plain- 
tiff to pay or the promise of the defendant to re- 
pay need be, proved, an instruction that plaintiff 


13. See Trial [38 Cyc 1594 et) Sparr, 
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34 Mont. 237, 85 P 1029 (an 
if plaintiff pur- 
chased shares of stock for defendant 


[41 -C. 57]. 25 


was bound to prove both the request and the promise 
may not in a given ease be erroneous as imposing 
too great a burden on plaintiff.?+ : 

[§ 36] I. Amount of Recovery.?2 The amount 
of recovery, is limited to the sums actually paid 
by plaintiff,?* with interest from the time of pay- 
ment.24 Where the action is by one of several 
joint debtors or obligors against the others, the 
amount of recovery is limited to the excess paid 
by plaintiff beyond his due proportion.?®> Where 
the payment sought to be recovered was made in 
defending an action for the use and benefit of de- 
fendant, the recovery should be for the amount of 
the judgment paid,?° or the amount paid for com- 
promising the action,?’ together with the costs 
incurred.*® Where plaintiff seeks to recover moneys 
paid by him by reason of his having become bail 
for another, he may recover money paid by him 
for sending after the principal in order to ren- 
der him,?® but may not recover for trouble and 
loss of time in going to a place to become bail.®° 

[§ 37] J. Judgment.*! The action for money paid 
being one at law,** plaintiff is not entitled to a 
decree in the judgment that it be a hen on the 
property for the protection of which the monéy was 
paid, or that the property be sold to satisfy it.%% 
tiff, interest should be allowed only 


from the date of plaintiff's demand 
for reimbursement. Brown y. Camp- 


seq]. instruction that, 
14. See infra this section. 
{a] Misleading instruction. — In 


action by a collecting cashier against 
the drawee of sight draft, whose con- 
duct caused the bank to fail to pro- 
test the draft, which the bank paid, 
a requested charge that if defendant 
refused to accept the draft on first 
presentation and instructed the bank 
to protest it, and if the bank did not 
do so within the twenty-four hour 
period, to find for defendant, was 
misleading, as tending to limit the 
inquiry to first interview between 
plaintiff and defendant, when evi- 
dence tended to show two or more 
interviews within twenty-four hour 
period mentioned. Teague v. Tennes- 
See Valley Bank, (Ala.) 104 S 228. 

[b] Directing verdict.—In action 
by a collecting bank against the 
drawee of sight draft, whose conduct 
had prevented the bank from _ pro- 
testing the draft, which it had paid, 
in which evidence as to transactions 
between bank and drawee in regard 
to draft was conflicting, refusal of an 
affirmative instruction for defendant 
was not error. Teague v. Tennessee 
Valley Bank, (Ala.) 104 S 228. 


15. Oliver v. Camp, 9 Ala. A. 232, 
62 S 46 

16. Colter v. Carroll, 124 Mass. 
67. 


17. Donovan McCormick Co. v. 


and others and held it in trust for 
them, defendant is bound to pay his 
proportion of the price, is erroneous). 
18. See Trial [38 Cyc 1690]. 
195 Oliver v. Camp, 9 AlayeAs 2324 
62 S 469; Echols v. Wood, (Ark.) 250 


Sw 28. 

20. Wolff v. Matthews, 39 Mo. A. 
376. 

21. Miller v. Wagner, 160 Iowa 


445, 141 NW 1052. 

22. bavinrearnt see Assumpsit, Ac- 
tion of §§ 91-93. 

.23. American Spirits Mfg. Co. v. 
Western Mfg., etc., Co., 210 Ill. A. 
454; Rawlings v. Poindexter, 22 Miss. 
66, 53 AmD 125; Speck v. Campbell, 
3 Mo. A. 577. 

[a] Payment made in property.— 
Where plaintiff paid defendant’s 
debt by applying his own property in 
discharge of such debt, he may re- 
cover only the amount of such debt, 
regardless of the value of the prop- 
erty applied. Linn v. Cook, 19 N. J. 
a aga Wale 


24. Goodnow v. Plumbe, 64 Iowa 
672, 21 NW 133; Goodnow v. Litch- 
field, 63 Iowa 275, 19 NW 226. 

[a] Money paid under misappre- 
hension.— W here plaintiff's agent 
paid plaintiff's money for defendant's 
benefit, defendant believing that it 
was the money of another than plain- 


bell, 1 Serg. & R. (Pa.) 176. 

25. Boardman vy. Paige, 11 N. H. 
4315 Mletcher ‘v. Grover, Ji) SN. oo: 
368, 35 AmD 497, 

26. Williamson v. Henley, 6 Bing. 
299, 19 ECL 140, 130 Reprint 1295, 

27. Pettman v.. Keble, 9. C. B. 701, 
67 ECL 701, 137 Reprint 1067. 

28. Bailey v. Macaulay, 13 Q. B. 
815, 66 ECL 815, 116 Reprint 1475; 
Garrard v. Cottrell, 10. QO. Be 679% 59 
ECL 679, 116 Reprint 258; Howes v. 
Martin, 1 Esp. 162; Blyth v. Smith, 
5 M. & G. 405, 44 ECL 217, 134 Re- 
print 622. 

[a] The expenses of a suit im- 
properly defended are not recover- 
able. Fisher v. Fallows, 5 Esp. 171. 

29. Fisher v: Fallows, supra. But 
compare Hector v, Carpenter, 1 Stark. 
190, 2 ECL 79 (holding that prima 
facie the charges of the bail for 
putting in bail above are due trom 
the bail to the sheriff). 

30. Reason v. Wirdnam, 1 C. & P. 
434, 12 BCL 254, 

31. Generally see Assumpsit, Ac- 
tion of §§ 88-90. 

32. See supra §§ 2, 17. 

33. Huddleston v. Washington, 
136 Cal. 514, 69 P 146 (where the re- 
mainderman paid taxes which should 
have been paid by the owner of the 
life estate). 
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CROSS REFERENCES 


Accrual of action see Limitations of Actions §§ 96-99. 

Action of account see Accounts and Accounting §§ 11-55. 

etion on account see Accounts and Accounting §§ 142- 
it} 


Bill or note, assumpsit see Bills and Notes § 1071. 
atte pecount or book debt see Accounts and Accounting 
Carrier’s overcharge see Carriers nes 708, 807. 

Case see Case, Action on 11 C. J. p 

Costs, recovery back see Costs § 733." 

Death of party see Abatement pane Bees § 376. 


. Debt see Debt, Action of 18 C. 


Default judgment see Judgments § 352. 
Detinue see Detinue 18 C. J. p 987. 
Election of remedies see Election of Remedies 20 C. J. 


pl. 
Equity jurisdiction generally see rete §§ 7-149. 
Interest, recovery of see Interest § 175 
Joinder of: 

Causes of action see Actions § 206 et seq. 

Counts generally see Pleading [31 Cyc 116]. 

aes common counts see Assumpsit, Action of §§ 55, 


Other money counts see Money Lent § 1. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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Limitation of action, 
tations of Actions §§ 218-227. 
Money in hands of: 


Administrator or executor see Executors and Admin- 


istrators §§ 1830, 2928. 
Agent see Agency §§ 586-588, 590. 
Attorney see Attorney and Client § 


Guardian see Guardian and Ward 


Purchaser see Sales [35 Cyc 535]; 
chaser [39 Cyc 1901]. 


Sheriff or constable see Sheriffs and Constables [35 


Cye 1789] 


[§ 1] The term 


computation of period see Limi- 


2ols 
Bank see Banks and Banking §§ cereus 300. 
Landlord see Landlord and Tenant §§ 1286-1288. 


‘‘money had and received’’ is 
the technical designation of a form of declaration 
in assumpsit, wherein plaintiff declares that defend- 
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[§§ 1-2 


Money in hands of:—Continued ° 


Tenant see Landlord and Tenant § 1313. 
Vendor see Sales [35 Cyc 6061; Vendor and Purchaser 


[39 Cye 2045, 


20801]. 


Money pet see Finding Lost Goods § 16: Gaming &§ 


33:9) 
Paid ante p 11. 
[34 Cye 653]. 


Trustee 
§ 391. 


Vendor and Pur- 


I. DEFINITION 


in bankruptcy, 


ant had and received certain money, ete.t 
name given to one of the money counts of the com- 
mon count indebitatus assumpsit.? 


Other money counts see Money Lent ante p 1; Money 


Payment, recovery back see Payment [30 Cyc 12981. 
Set-off or counterclaim see Set-Off and 


Counterclaim 


action by see Bankruptcy 


Usurious interest see Usury [39 Cyc 1036, 1083]. 


It is the 


II. NATURE AND GROUNDS OF OBLIGATION® 


[§ 2] A. In General. 


An action for money had 


and’ received, although ‘an action at law,* is gov- 


Loeeblaek H.9D: 

2. See Assumpsit, Action of § 5 
text and note 10 [a]. 

Other money counts see Money 
Lent ante p 1; Money Paid ante 

as 
Y Other money counts compared and 
distinguished sce Money Lent § 1. 

3. Recovery by son of wages as- 
Signed by parent see Parent and 
Child [29 Cyc 1629]. 

4. U. S.—Bradley Lumber Co. v. 
Bradley County Bank, 206 Fed. 41, 
ZA CCAM. 

Ala.—Jackson v. Berry-Snellings 
Realty Com 2lle Alan Lis sLOOe Se Lis 

Ill.—Rommel v. Wenks, 186 Ill. A. 
369. 

- Me.—Bitkher v. Packard, 115 Me. 
306, 938) AW 929% Dow) v- Bradley, liu 
Me. 249, 85 A 896, 44 LRANS 1041; 
Dresser v. Kronberg, 108 Me. 423, si 
A 487, 36 LRANS 1218, AnnCas1913B 
542. 

Mo.—Federal Land Bank v. Inter- 
national LL. Ins. Co., (A.)( 260 SW 
822; Whitecotton v. Wilson, (A.) 197 
sw 168; Arn. v. Arn, 81 Mo. A. 133. 

N. Y.—Chapman v. Forbes, 123 N. 
Y. 532, 26 NE 3; Hovey v. Hlliott, 
TLSONEEY... 1245-23 "NE 475 [rev 53 N. 
Y. Super. 331]; Kelly Asphalt Block 
Con v. Brooklyn Alcatraz Asphalt Co., 
190 App. Div. 750, 180 NYS 805 [rearg 
ordered 191 App. Div. 915 mem, 181 
NYS 941 mem (rearg den 191 App. 
Div. 920 mem, 181 NYS 941 mem, 191 
App. Div., 922 mem, 181 NYS 941 
mem)]; Mertens v. Roche, 39 App. 
Dive 398 bi. NYS 349° (Shaffer Vv. 
Bacon, 35 App. Div. 248, 54 NYS 796 
[aff 161 N. YY. 685 mem, 57 NE 1124 
mem]; Corn Exch. Bank y. Gross, 86 
Misc. 4, 148 NYS 2. See Trempe v. 
Perlman, 187 App. Div. 745, 176 NYS 
130 (holding that the action is one at 
law, and in such case the cause of 
action must be complete when the ac- 
tion is instituted). 

Utah.—Mader v. Taylor, 15 Utah 
161, 49 PB 255. 

Wis.—First Wisconsin Nat. Bank 
v. ‘Catawba, 183 Wis. 220, 197 NW 
1013; Steuerwald v. Richter, 158 Wis. 
OS 605, 149 NW 692. See Kammer- 
meyer v. Hilz, 107 Wis. 101, 82 NW 
689 (holding that in a straight ac- 
tion at law for money had and re- 
ceived, the court may not submit 
special findings to the jury and make 
findings of fact and conclusions of 
law as in an ordinary equity case). 

Eng.—Longchamp v. Kenny, 1 
Dougl. 137, 99 Reprint 91. 

“Though the expression, ‘the right 
is in its nature equitable,’ has the 
senction of eminent text-writers and 
some courts, I think it is misleading. 
The right is the creation of equity; 
but having come into existence, the 
right to recover is a legal right, en- 
forceable by legal remedies. I would 
not speak of the right to money had 
and received as an equitable right, 


nor of the remedy to enforce it, as in 
its nature equitable, nor the form of 
the action as legal; but that the 
primary right is a creation of equity, 
the. right to enforce it is a legal 
right the same as in case of any 
other legal obligation; and the remedy 
to enforce it is the civil action of 


the Code.” Steuerwald v. Richter, 
supra. 
{a] Originally actions for money 


had and received were purely of equi- 
table cognizance, but now courts of 
law exercise such jurisdiction, except 
in cases where adequate relief can 
be obtained only in equity. Arn v. 
Arn, 81 Mo. A. 138; 

5. U. §.—Portsmouth Cotton Oil 
Refining Corp. v. Montgomery Fourth 
Nat. Bank, 280 Fed. 879 [aff 284 Fed. 
718]; Sanford v. Marysville First Nat. 
Bank, 238 Fed. 298, 151 CCA 314; 
phates ve Doull Miller Co., 233 Fed. 

Ala.—Goodson v. Liles, 209 Ala. 335, 
96 S 262; Allen v. Mendelsohn, 207 
AAT Dae oe Sed LOM ola Ade ose: Gran 
Christie v. Dyer, 205 Ala. 572, 88 S 
668; Farmers’ Bank, etc., Co. vy. Shut, 
192 Ala. 58, 68 S 363; Louisville, etc., 
RCo. v."Camody, 1% AlarvAs 158) $3 
S 648 [rev on other grounds 203 Ala, 
522, 84 S 824]. 

Del.—Grone v. Economic lL. Ins. 
Co., 80 A 809; Guthrie v. Hyatt, 1 
Del. 446; Farmers’ Bank v. Brown, 1 
Del. 330. 

Tll.—Reifman v. Micon, 207 Ill. A. 
175; McManus v. Nellis, 203 Ill. A. 
108; Cook v. Lewis, 172 Ill, A. 518; 
Law v. Uhrlaub, 104 Ill. A. 263; Mor- 
ris v. Jamieson, 99 Ill. A. 32 [aff 205 
Ill. 87, 68 NE 742]. 

Ind.—Indiana Business College v. 
Cline, 187 Ind. 416, 119 NE 712, LRA 
1918E 779; Gifford v. Wilcox, (A.) 143 
NE 368; Jackson v, Creek, 47 Ind. A. 
541, 94 NE 416, 

Kan.—Black v. Lawrence, 113 Kan, 
518, 215 P 297, 299 [quot Cyc]. 

Ky.—Tevis v. Brown, 3 J. J. Marsh. 
De 


Me.—Bither v. Packard, 115 Me. 
306, 98 A 929; Mayo v. Purington, 113 
Me. 452, 94 A 935; Dresser v. Kron- 
berg, 108 Me. 423, 81 A 487, 36 LRA 
NS 1218, AnnCas1913B 542. 

Md.—Murphy v. Barron, 1 Harr. & 
G. 258. 

Mass.—F lye v. Hall, 224 Mass. 528, 
1138 NE 366; Claflin v. Godfrey, 21 
as 1; Wiseman v. Lyman, 7 Mass. 

86. 

Mich.—Atkinson v. Scott, 86 Mich. 
18. 

Minn.—Heywood v. Northern As- 
sur. Co., 133 Minn. 360, 158 NW 632, 
AnnCasl1918D 241; Todd v. Bettingen, 
109 Minn. 498, 124 NW 443. 

Mo.—Henderson vy. Koenig, 192 Mo. 
690, 91 SW 88; St. Louis Federal Land 
Bank v. International L. Ins. Co., (A.) 
260 SW 822; Whitecotton yv. Wilson, 
(A.) 197 SW 168; Early v. Atchison, 


_erned by equitable principles,> and in it plaintiff 


etc.,.R. Co., 167 Mo. A. 252, 149 SW 
1170; Montgomery v. Wise, 138 Mo. A. 
176, 120 SW 100; Stout v- Caruthers- 
ville Hardware Co., 131 Mo. A. 520, 
110 SW 619. ; 

N. H.—Lakeport Nat. Bank v. Lor- 
ing, 80 N. H. 337, 116 A 638; Winslow 
v. Anderson, 78 N. H. 478, 102 A 310, 
LRA1918C 173; ‘Redington’ Hub Co. v. 
Putnam, 76 N. H. 336, 82 A 715. 

N. J.-Franklin Tp. v. Jones, 86 N. 
J. L..224, 225, 90 A 1010 [quot Cyc]. 

N. Y.—Schank y. Schuchman, 212 
N. Y. 352, 106 NE 127 [aff 157 App. 
Div. 926, 142 NYS 573]; Chapman v. 
Forbes,’ 123 N: “Ys 532, «26 NEY 35 
Streeter v. Johnstown, 116 N. Y. 650, 
32 NE 1130; Hathaway v. Cincinnatus, 
62 N. Y. 484; Kelly Asphalt Block Co. 
v. Brooklyn Alcatraz Asphalt Co., 190 
App. Div. 750, 180 NYS 805; Presser 
v. Central Trust, ete., Co., 189 App. 
Div. 721, 279 NYS 259 [aff 232 Ne wye 
573 mem, 134 NE 577 mem]; Reis v. 
Volek, 151 App. Div. 613, 136 NYS 
367; Bleecker v. Balje, 138 App. Div. 
706, 123 NYS 809; Commercial Nat. 
Bank v. Sloman, 121 App. Div. 874, 
106 NYS 508; Mertens v. noene, 39 
App. Div. 398, 57 NYS 349; Shaffer v. 
Bacon, 35 App. Div. 248, 54 NYS 796 
Laff 161 N. Y. 685 mem, 57 NE 1124 
mem]; Rathbone v. Stocking, 2 Barb. 
135; Seaward v. Tasker, 80 Misc. 570, 
141 NYS 618, 148 NYS 257 [rev on 
other grounds 171 App. Div. 964, 156 
NYS 243]; Eddy v. Smith, 13 Wend. 
488; Wright v. Butler, 6 Wend. 284, 
21 AmD 3238. 

Or.—Powder Valley State Bank v. 
Hudelson, 74 Or. 191, 144 P 494; Kern 


v. Feller, 70 Or. 140,) 154, 140 BP 735 
[quot Cyc]; Edwards v. Mt. Hood 
ConstrmMmCoyueseeOras0Sy 130 e440 


Taylor v. Taylor, 54 Or. 560, 579, 103 
P 524 [quot Cyc]; Hoxter v. Popple- 
ton, 9 Or. 481. 

Pa,—Zacharias vy. Zacharias, 23 Pa. 
452; Irvine v. Hanlin, 10 Serg)? & R. 
219: Bogart v. Nevins, 6 Serg. & R. 
361; Haldane v. Duche, 2 Dall. 176, 1 
Li ed. 338, 1 Yeates 121; Barr v. 
Craig, 2 Dall. 151, 1\L. ed..327; Morris 
v. Tarin, 1 Dall. 447; 1 L. ed. Tey 
AmD 2338. 

R.. I1.—Williams v. Smith, 29 R. I. 
562, 72 A 1098. 

Tenn.—National Tel. Inst. v. Cassa- 
nova, 3 Tenn. Civ. A. 175, 179 [eit 
Cyc]. 

W. Va.—Jackson v. Hough, 38 W. 
Va. 236, 18 SE 575. 

Wis.—First Wisconsin Nat. Bank v. 
Catawba, 183 Wis. 220, 197 NW 1013. 

“This is often called an equitable 
action and is less restricted and fet- 
tered by technical rules and formali- 
ties than any other form of action. 
It aims at the abstract justice of the 
case, and looks solely to the inquiry, 
whether the defendant holds money, 
which ex equo et bono belongs to the 
plaintiff. It was encouraged and, to 
a great extent, brought into use by 


‘For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 2] 


waives all torts, trespasses, and damage.® 
in general, be maintained whenever one has money 


in his hands belonging to another, 


that great and just judge, Lord Mans- 

fleld, and from his day to the present, 

has been constantly resorted to in 
all cases coming within its broad 

principles. It approaches nearer to a 

bill in equity than any other common 

law action;,and indeed has many or 
the advantages, without the artificial 
formalities and dilatory proceedings, 
of a chancery suit.’’ Claflin v.-God- 

frey, 21 Pick. (Mass.) 1, 6. 

[a] Plaintiff can only recover us 
upon a bill in equity; and if, for any 
reason, a court of law cannot apply 
the same principles in the statement 
of an account between the parties 
which a court of equity would apply, 
and secure to each party his rights 
as effectually as a court of equity 

- could, the action will not lie. Rath- 

bone v. Stocking, 2 Barb. (N. Y.) 135. 
See Hellman v. National Council K. 
& L. S., 198 Mo. A. 308, 200 SW 698 
(in an action for money had and re- 
eeived to recover premiums paid for 
mutual benefit insurance, plaintiff, 
because of his false and fraudulent 
statement in procuring e issuance 
of the certificate, had no standing in 
court, the action being equitable in 
character). 

[b] That a suit in equity might 
have been maintained is not fatal to 
the maintenance of this form of ac- 
tion, since the same facts may be the 
basis for both actions. Flye v. Hall, 
224 Mass. 528, 113 NE. 366. 

Equity jurisdiction generally see 
Equity §§ 7-149. 

6 <A. G. Rhodes, etc., Furniture 
Co. v. Jenkins, 2 Ga. A. 475, 58 SH 
897; Law v. Uhrlaub, 104 Ill, A. 263; 
Williams v. Smith, 29 R. Ll. 562, 72 A 
1093; Sinclair v. Brougham, [1914] 
A. C. 398; Anonymous, Lofft 329, 98 
Reprint 672. 

Right to waive tort and sue in as- 
sumpsit see Actions § 158 et sea. 

7. U. S.—Nash v. Towne, 5 Wall. 
689, 18 L. ed. 527; Revere Sugar Re- 
finery v. Stone, etc., Co., 285 Fed. 167, 
Lia [eit Cyej; Portsmouth Cotton oil 
Refining Corp. v. Montgomery Fourth 
Nat. Bank, 280 Fed. 879 [aff 284 Fed. 
718]; Lipman v. Phoenix Assur. Co., 
258 Fed. 544, 169 CCA 484; Kay Coun- 
ty v. Pollard-Campbell Dredging Co., 
251 Fed. 249, 163 CCA 405; Sanford v. 
Marysville First Nat. Bank, 238 Fed. 
poset hl OCA W314 Us S...“v./D’Olier 
Engineering Co., 215 Fed. 209; Brad- 
ley Lumber Co. v. Bradley County 
Bank, 206 Fed. 41, 124 CCA 175; Jack- 
son v. White, 194 Fed. 677, 115 CCA 
71 [den reh 188 Fed. 775, 110 CCA 
481]; The John Francis, 184 Fed. 746; 
Leete v. Pacific Mill, etc., Co., 88 Fed. 
957 [aff 94. Fed. 968, 36 CCA_ 587]; 
Prichard y. Budd, 76 Fed. 710, 22 CCA 
504; Orman vy. North Alabama Dev. 
S37" 53 Fed. 469 [aff 55 Fed. 18, 5 CCA 


Ala.—Jackson vy. SBerry-Snellings 
Realty Co., 211 Ala. 174, 100 S 111; 
Goodson v. Liles, 209 Ala. 335, 96 8 
262; Allen v. _ Mendelsohn, 207 Ala. 
527, 93 S 416, 31 ALR 1063; Dozier 
First Nat. Bank v, Luverne Farmers 
Bank, 207 Ala. 402, 92 S 639; Christie 
v. Dyer, 205 Ala. 572, 88 S 668; Chris- 
tie v. Durden, 205 Ala. 571, 88 S 667; 
Farmers’ Bank, etc., Co. v. Shut, 192 
Ala. 53, 68 S 363; Batson v. Alex- 
ander City Bank, 179 Ala. 490, 60 S 
313; Young v. Garber, 149 Ala. 196, 
42 S 867; Hudson v. Scott, 125 Ala. 
172, 28 S 91; Lanford v. Lee, 119 Ala, 
248, 24 S 578, 72 AmSR 914; Barnett 
Nay, Viarken, « Sau) Alawndod, 2 i 0457; 
Levinshon v. Edwards, 79 Ala. 293; 
Sherrod v. Hampton, 25 Ala. 652; Wil- 
son yv. Sergeant, 12 Ala. 778;, Louis- 
ville, etc., R. Co. v. Camody, "17 «Ala. 
A. 158, 86 S 648 [rev on other grounds 
203 Ala. 522, 84 S 824). 

Ariz.—Copper Belle Min. Co. v. 
Gleeson, 14 Ariz. 548, 134 P 285, 48 
LRANS 481.. 

Ark.—Arkansas Nat. Bank y. Mar- 
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It may, 
other.’ 
which, in equity 


-~ 

tin, 110 Ark. 578, 168 SW 795; Snapp 
v. Stanwood, 65 Ark. 222, 45 SW 546. 

Cal.—Gray ve Huffaker, 176 ‘Gal. 
516, 169, P 1088; Gray v. Ellis, 164 
Cal. 481, 129 P 791; Whittier v. Home 
Sav. Bank, LOIN) Cal p04 Tie LLG Pi e9i2 3 
Minor v. Baldridge, 123 Cal.187, 55 
P 783; Stanwood v. Sage, 22 Cal. 516; 
M. H. ‘Hoffman, Inc. v. Bernstein Film 
Productions, 42 Cal. A. 12, 183'P 293; 
Fox v. Monahan, SuCalin Awe 10% £9 
P 765; Whittle v. Whittle, 5 Cal. A. 
696, 91 P 170; Smith v. Farmers’, etc., 
Bank, 2 Cals BAe Sitios: Bess 8s "Lutz 
Vv. Rothschild, 4 Cal. Unrep. Cas. 
888, 88 P 360. 

Colo.—Spencer v. Brundage, 69 
Colo. 520, 194 P 1104; Hireen v. R. 
W. English Lumber Co., 46 ‘Colo. 
216, 104 P 84; Cheney v. Woodworth, 
13 Colo. 176, 56 P 979; Mumford v. 
Wright, 12 Colo. 214, 55 P (Aas Ee 
Zang Brewing Co. v. Bernheim, 7 
Colo. A. 528, 44 P 380. 


Conn.—Bridgeport Hydraulic Co. v- 


Bridgeport, 130 A 164; Richter v. 
Light, 97 Conn. 364, 116 A 600; Man- 
ning v. Chesky, 90 Conn. 647, 98 A 
357; Gilson v. Boston Realty Co., 82 
Conn. 383, 73 A 765; Post v. Clark, 35 
Conn, 339; Hawley v. Sage, 15 Conn. 


Del. —Wright v. Wright, 2 Del. 
350; Grone v. Economic L. Ins. Co., 
(Ch.) 80 A 809 
ee ere C.—Campbell v. Wilson, 13. D. 

Fla.—St, Johns Blectric Co. v. St. 
Augustine, 81 Fla. 588, 88 S 387; Cul- 
len v. Seaboard Air Line Re Co. 63 
BNla.=122, 58. 1S 51825. 11845. [eit Cyc]; 
Bishop v. Taylor, 41 Fla. ASS 
287; Hunter v. Wilson, 21 Fla. 250; 
Gordon wv. Camp,u2 Fla. 422. 

Ga.—Bates-Farley Sav. Bank v. 
Dismukes, 107 Ga) 212) 33eSH) 175; 
Crews v. Heard, 7 Ga. 60; Haupt v. 
Horovitz, 31 Ga. A; 203, 120 SE 425; 
Zapf Realty Cony va Brown, 26 Ga. A. 
443, 106 SE 748; A. D. Adair & Mc- 
Carty Bros,, Inc. v. Central Bank, 
ete., Corp., 20 Ga. A. 811, 93 SE 542; 
Knight v. Forbes, 19 Ga. A. 320, 91 
SE 445; Knight v. Roberts, 17 Ga. A. 
527, 87 SE 809; Citizens’ Bank v. 
Rudisill, 
G. Rhodes, etc., Furniture Co. v. 
Jenkins, 2 Ga. A, 475, 58 SE 897. 

Ida.—Milner v. Pelham, 30 Ida. 
594, 166 P 574. ' 

Ill.—Stewart v. Brady, 300 Ill. 425, 
133 NE 310; Donovan vy. Purtell, 216 
Ill. 629, 75 NE 334, 1 LRANS 176; 
Springfield First Nat. Bank v. Gat- 
ton, 172 Ill. 625, 50 NE 121 [aff 71 
Ill. A. 323]; Wilson v. Turner, 164 
Ill. 398, 45 NE 820; Laflin v. Howe, 
112 Ill. 253; Newcomb v. Launtz, 89 
fll. 144; Barnes v. Johnson, 84 Ill. 
95; Belden v. Perkins, 78 Ill. 449; 
Allen v. Stenger, 74 Ill. 119; Sanga- 
mon County v. Springfield, 63 Ill. 66; 
Lewis v. Harsh, 54 Ill. 383; Alderson 
v. Ennor, 45 Ill. 128; Watson v. Wool- 
verton, 41 Ill. 241; Gloyd v. Hotel La 
Salle Co., 221 Ill. A. 104; Taylor v. 
Currey, 216 Ill. A. 19; Peterson v. 
Smith, 211 Ill. A. 431; Griffin v. W. L. 
Pfeffer Lumber Co., 211 Ill. A. 71 [aff 
285 Ill. 19, 120 NE 583]; West Frank- 
fort Bank, etc., Co. v. Barretti, 206 
Ill. A. 261; McManus v. Nellis, 203 
Til. A. 108; Rommel v. Wenks, 186 
Ill, A. 369; Schoden v. Schaefer, 184 
Ill, A. 456; In re.Stepan’s Est., 178 
Ill. A. 227; Cook v. Lewis, 172 Ill. 
A. 518; Rosenbaum v. Drumm Commn. 
Co., 146 Ill., A. 229; McGee v. Mc- 
Gee, 125 Ill. A. 436; Foresters’ Bldg., 
etc., Assoc. v. Quinn, 119 Ill. A. 572; 
Law v. Uhrlaub, 104 Ill. A. 263; Nor- 
ris v. Jameson, 99 Ill. A. 32; Gentle 
v. Stephens, 87 Ill. A. 190; Slaughter 
v. Fay, 80 Ill. A. 105; Hubbart v. 
Nichols, 64 Dll. A. 683; Brady v. Hor- 
vath, 64 Ill. A. 254; Dorsey v. Wil- 
liams, 48 Il]. A. 386; Wild v. Fry, 
45 Ill. A. 276. 

Ind.—Indiana Business College vy. 


4 Ga. A. 37, 60 SE 818; A. |’ 
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and good conscience, he ought to pay over to that 
But where money is paid to a person whe 
receives it with a good conscience, and uses no 


Cline, 187 Ind. 416, 119 NE 712, LRA 
Lodsbe 779) Boos’ v. Lane, 163) Ind: 
445, 71 NE 120; Teegarden v. Lewis, 
35 NE 24; Moore v. Shields, 121 Ind. 
267, 23 NE 89; Winings v. Wood, 53 
Ind. 187; McQueen y. State Bank, 2 
Ind. 413; Glover v. Foote, 7 Blackf. 
293; Krabbe v. Lafayette, 70 Ind. A. 
428, 123 NE 424; Horka v. Wieczorek, 
64 Ind. A. 387, 115 NE 949; Jackson 
v. Creek, 47 Ind. A. 541, 94 NE 416. 
Ind. T.—Madill First Nat: Rank v. 
Pickens, 7. Ind. F. 725, 104 SW 947. 
Ilowa.—Ridgeway v. Jewell, 95 NW 
410; Norway Dist. Tp. v. Clear Lake 
Dist. Tp., 11 Iowa 506. 
Kan.—Black vy. Lawrence, 113 Kan. 
518,: 215. P 297, 299 [quot Cyc]. 
Ky.—Ambrose v. Graziani, 197 Ky- 
679, 247 SW 953; Sanders v. Hamil- 
ton, 3 Dana 550; Dupuy v. Johnson, 
1 Bibb 562; Gray v. Overby, 37 SW 
1569" L8s Ky, 531s, 
Me.—Bither v. Packard, 115 Me. 
306, 98 A 929; Mayo v. Purington, 113 
Me. 452, 94 A 935; Dow v. Bradley, 
110 Me. 249, 85 "A 896, 44 LRANS 
1041; Pease v. Bamford, 96 Me. 23, 
51. A 234; Whitlock Mach. Co. v. 
Holway, 92 Me. 414, 42 A 799; Calais 
v. Whidden, 64 Me. 249; Lewis v. 


‘Sawyer, 44 Me. 332; Stevens v. Whit- 
‘tier, 43 Me. 376; Gilman v. Cunning- 


ham, 42 Me. 98; Chamberlain v. Reed, 
13 Me. 357, 29 AmD 506. 
Md.—Kremen v. Rubin, 139 Md. 
682, 116 A 640; Cromwell v. Chance 
Mar. Constr. Co., 131. Md. 10535 Lot 
A 623; Mills v. Bailey, 88 “Md. 320, 
41 A 780; Vrooman v. McKaig, 4 Md. 
450, 59 AmD 85; Hertle v. Schwartze, 


'\8 Md. 366; Keene v. Thompson, 4 Gill 


& J. 463; Chapman v. Williams, 7 
Harn. & J 157. 

Mass.—Nelson v. Piper, 213 Mass. 
531, 100 NE 749; Knowles v. Sulli- 
van, 182 Mass. 318, 65 NE 389; Wiley 
v. Connelly, 179 Mass. 360, 60 NE 
784; Goreley.v. Butler, 147 Mass, 8, 
16 NE 734; Claflin v. Godfrey, 21 
Pick. :6: Hall.» v. Marston, 17 Mass: 
575; Jackson v. Mayo, 11 Mass. 147, 

AmD 167; Appleton v. Crownin- 
shield, 8 Mass. 340; Wiseman vy. Ly- 
man, 7 Mass, 286. 

Mich.—Hoyt v. Paw Paw Grape 
Juice Co., 158 Mich. 619, 123 NW 
529; Bearce v. Fahrnow, 109 Mich. 
315, 67 NW 318; Coon v. Anderson, 
101 Mich. 295, 59 NW 607; Murphy 
v. Craig, 76 Mich. 155, 42 NW 1097; 
Walker v. Conant, 65 Mich. 194, 31 
NW 786; Blackwood v. Brown, 34 
Mich. 4; Spencer v. Towles, 18 Mich. 
9; Moore v. Mandlebaum, 8 Mich. 433; 
Beardslee v. Horton, 3 Mich. 560. 

Minn.—W. G. Reddingius Co. v. 
Enkema, 156 Minn. 283, 194 NW 646; 
Seastrand v. Foley, 144 Minn. 239, 
175 NW 117; Heywood v. Northern 
Assur. Co., 133 Minn. 360, 158 NW 
632, AnnCas1918D 241; Peters v. Can- 
non River Blectric Power Co., 110 
Minn. 121, 124 NW 826; Stoakes Vv. 
Larson, 108 Minn. 234, 121 NW 1112. 

Mo.—St. Louis Third Nat. Bank v. 
St. Charles Sav. Bank, 244 Mo. 554, 
149 SW 495; Clifford Banking Co. v. 
Donovan Commn. Co., 195 Mo. 4262, 
94 SW 527; Henderson v. Koenig, 192 
Mo. 690, 91 SW 88; Robbins v. Alton 
M. & F. Ins. Co., 12 Mo. 380; O’Fallon 
v. Boismenu, 3 Mo. 405, 26 AmD 6738; 
Federal ,Land Bank y. International 
L. Ins. Co., (A.) 260 SW 822; Side- 
bottom v. Sidebottom, (A.) 255 sW 
353; Ford-Davis Mfg. Co. v. Maggee, 
(A.) 233 SW 267; Walton -.v. Chal- 
mers, (A.) 205 SW 90; Whitecotton v. 
Wilson, (A.) 197 SW 168; St. Louis 
Sanitary Co. v. Reed, 179 Mo. A, 164, 
161 SW 415; Early v. Atchison, etce., 
R. Co., 167 Mo. A. 252, 149 SW 1170; 
Himmelberger-Harrison Lumber Co. 
v. Dallas, 165 Mo. A. 49, 146 SW 95; 
Central Mfg. Co. v. Montgomery, 144 
Mo. A. 494, 129 SW 460; Jenkins v. 
Clopton, 141 Mo..A. 74, 121 SW-. 759; 
Laddonia Bank v. Bright-Coy Commn. 
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deceit or unfairness in obtaining it, money had and | received will not lie to recover it, even though it 


Co., 139 Mo, A. 110, 120 Sw .648; 
Montgomery v. Wise, 138 Mo. A. 176, 
120 SW 100; Stout v. Caruthersville 
Hardware Co., 131 Mo. A. 520, 110 
Sw 619; Crigler v. Duncan, 121 Mo. 
A. 381, 99 SW 61; York v. Farmers’ 
Bank, 105 Mo. A. 127, 79 SW 968; 
Quarles v. Hall, 100 Mo. A, 523, 74 
SW 883; Pipkin v. National Loan, 
etc., Assoc., 80° Mo. A. 1; Fisher v. 
During, 53 Mo. A. 548; Winningham 
v. Fancher, 52 Mo. A. 458; Missour1 


Pace Rs Co.) Vv. “Meliny, ee. Mo.) Av 
166. See Wilson vy. Torchon Lace, 
ete Cor 1670 Mos (Ati3'0557 149) SW 


1156 (holding that, while the form 
of action for money had and received 
to a certain extent ingrafts equitable 
principles upon actions at law, it can- 
not be used to evade the applica- 

tion of settled equitable principles). 

Nebr.—Thiele v. Carey, 85 Nebr. 
454, 123 NW 442, 133 AmSR 679; Dev- 
ries v. Hawkins, 70 Nebr. 656, 97 NW 
792; McCormick Harvesting Mach. 
Co. v. Stires, 68 Nebr. 4382, 94 NW 
629; Thayer County School Dist. No. 
34 v. Thompson, 51 Nebr. 857, 71 
NW 728. 

Nev.—White Pine County Bank v. 
epalers 19 Nev. 98, 6 P 941. 

N. H.—Lakeport Nat. Bank v. Lor- 
ing, 80 N. H. 337, 116 A 638; Winslow 
vy. Anderson, 78 N. H. 478, 102 A 310, 
LRA1918C 1973; Redington Hub Co. v. 
Putnam, 76 N. H. 336, 82 A 715; Mc- 
Donald v. Metropolitan L. Ins. Co., 

68 N. H. 4, 38 A 500, 73 AmSK 548; 
Lockwood v. Kelsea, 41 N. H. 185. 
; N. J.—Brady v. Franklin Sav. Inst., 

62 A 277; Franklin Tp. v. Jones, 86 
NetS. Li. 224, 225,°90 A 1010 [quot 
Cyc]; Spengekan v. Palestine Bldg. 
Assoc., 60 N. J. Us: 357, 37 A723. 

N. M.—Elgin v. Gross-Kelly, 20 
N. M. 450, 456, 150 P 922, LRA1916A 
711 [cit Cyc]; -Socorro City Bd. of 
Education v. Robinson, 7 N. M. 231, 
345P 295, 

N.. Y.—Miller v. Schloss, 219 N. Y. 
400, 118 NE 3387; Weston v. Brown, 
158 N. Y. 360, 53 NE 386; Haepier 
v. Myers, 132 N. Y.: 363, 30 NE 963, 
28 AmSR 589, 15 LRA 588, 28 Abb 
NCas 175; Chapman _v. Forbes, 
$23°°N.” Y. 26 NE 3; Mason 
v. Prendergast, 120 N. Y. 536, 24 NE 
806; Rosenberg v. Block, 118 N. Y. 
329, 23 NE 190; Roberts v. Ellwood, 
116 N. Y. 651, 22 NE 453; Roberts v. 
Ely, 1138 N. Y. 128, 20 NE 606; Frank 
v. Mutual L. Ins. Co., 102 N. Y. 266, 
6 NE 667, 55 AmR 807; Everitt v. 
Conklin, 90 N. Y. 645; Tugman v. Na- 
tional SS. Co., 76 N. Y. 207 [rev on 
other grounds 106 U. S. 118, 27 L. ed. 
87]; Wood v. New York, 73 N. Y. 556; 
Peyser v. New York, 70 N. Y. 497, 
26 AmR 624; White v. Continental 
Nat. Bank, 64 N. Y. 316, 21 AmR 
612; Dewey v. Niagara County, 62 
N. Y. 294; Freer v. Denton, 61 N. Y. 
492; Jaycox v. Cameron, 49 N. Y. 645; 
Cope v. Wheeler, 41 N.-Y. 303; Cobb 
v. Dows, 10 N. Y. 385; Causidere v. 
Beers, 1 Abb. Dec. 333, 2 Keyes 198; 
Reis v. Volek, 151 App. Div. 613, 136 
NYS 3867; Bleecker v. Balje, 138 App. 
Div. 706, 123 NYS 809; Ball v. Shep- 
ard, 135 App. Div. 612, 120 NYS 830 
[rev on other grounds 202 N. Y. 247, 
95 NE 719]; Davenport v. Walker, 
132 App. Div. 96, 116 NYS 411; La- 
watsch v. Cooney, 20 App. Div. 470, 
47 NYS 54; Port Richmond v. Rich- 
mond County, 11 App. Div. 217, 43 
NYS 147; Lestrade v. Burroughs, 74 
Hun 502, 26 NYS 561; Sagone v. 
Mackey, 92 Misc. 453, 156 NYS 84; 
Mulligan v. Harlam, 46 Misc. 571, 92 
NYS 765; Villias v. Stern, 24 Misc. 
880, 53 NYS 267; Bittiner v. Gold- 
man, 19 Misc. 146, 43 NYS 389; Gauld 
v. Lipman, 1 Misc. 475, 21 NYS 464 
[rev on other grounds 4 Misc. 78, 23 
NYS 778]; Port v. Holzinger, 208 
NYS 287; Tierney v. Home Title Ins. 
Co., 207 NYS 550: Sharp v. Rose, 
20 NYS 826 [aff 139 N. Y. 652 mem, 
35 NE 207 mem]; Gregg v. House- 


man, 16 NYSt 67; Buel v. Boughton, 
2 Den. 91; Dumond vy. Carpenter, 3 


Johns. 182. 
N. C.—Bahnsen vy. Clemmons, 179 
19° Ne oD. 


Ni CG. 556. 
N. D.—Martin v. Royer, 
504, 125 NW 1027; Logan v. Freerks, 
14-N/ Dy 127, 108 NW 426; Krump v. 
Hankinson First State Bank, SLND: 
75, 76 NW 995. 
Okl.—Cleveland v. Mascho, 95 Okl. 
22, 222 P 1008; Helm v. Mickleson, 
66 Okl. 290, 170 P 704; Brooks v. 
Hinton State Bank, 26 Okl. 56, 110 P 
46, 30 LRANS 807; Allsman v. Okla- 
homa City, 21 Okl. 142, 95 P 468, 16 
LRANS 511, 17 AnnCas 184. 
Or.—Powder Valley. State Bank v. 
Hudelson, 74 Or. 191, 199, 144 P 
494 [cit Cyc]; Edwards v. Mt. Hooda 
Constr. Co., 64 Or. 308, 314, 130 P 
49 [cit Cyc]; Taylor v. Taylor, 54 Or. 
560, 579, 103 P 524 [quot Cyc]; Peter- 
son v. Foss, L270 T2816 397; Hox- 
ter v. Poppleton, 9 Or. 481. 
Pa.—Humbird v. Davis, 210 Pa. 311, 
59 A 1082; Zacharias v. Zacharias, 23 
Pa. 452; Cunningham v. Garvin, 10 
Pa, 366; Shaw v. Betts, 2 Pa. Cas. 
452, 4 A 731; McAvoy v. Common- 
wealth Title ‘Ins.!) ete.," Co; 27 Pa. 
Super. 271; Dime Deposit, ete., Bank 
v. Healey, 16 Pa. Dist. 995; Steel- 
man v. Doughty, 5 WklyNC 166. 


R. I.—Williams v. Smith, 29 R. I. 
562, 72 A’ 1093. 
s. C.—Drake v. Whaley, 35 S. C. 


187, 14 ae 397; Griffin v. Griffin, 20 
S.C) 48 

Ss. De Shotwell v. Sioux Falls Sav. 
Bank, 34.8. D. 109, 147 NW 288, LRA 
1915A 715; Knott v. Kirby, 10S HED 
30, TL-NW 138. 

Tenn.—National Tel. Inst. v. Cassa- 
nova, 3 ‘Tennt Civ. VA. L755; 179) [eit 
Cyc]. 

Tex.—Scott v. Jackson, (Civ. <A.) 
147 SW 336; Ingram v. Posey, (Civ. 
A.) 138 SW 421. 

Vt.—Bates v. Quinn, 56 Vt. 49; 
Doon v. Ravey, 49 Vt. 293; Babcock 
vy. Granville, 44 Vt. 325. 

Va.—Robertson v. Robertson, 137 
Va. 378, 119 SE 140, 36 ALR 479; New 
York Mut. L. Ins. Co. v. Brown, 137 
Va. 278, 119 SE 142; Langhorne v. 
McGhee, 103 Va. 281, 49 SE 44; Balti- 
more, etc., R. Co. v. Burke, 102 Va. 
643, 47 SH 824. 

W. Va.—Hughes v. Frum, 41 W. Va. 
445, 23 SE 604; Jackson v. Hough, 
38 W. Va. 236, 18 SE 575; Thompson 
v. Thompson, 5 W. Va. 190. 

Wis.—Steuerwald v. Richter, 158 
Wis. 597, 149 NW 692. 

Eng.—Griffin v. Weatherby, L. R. 
3 Q. B. 753; Hurst v. Orbell, 8 Au & 
BE. 107, 85 ECL 503, 112 Reprint 776; 
Noy v. Reynolds, 1 A. & HE. 159, 28 
BOL 195, 2vo Reprint 1167s bitt Vv. 
Martindale, 18 C. B. 314, 86 HCL 314, 
140 Reprint 1390; Wells v. Ross, 7 
Taunt. 403, 2 ECL 420, 129 Reprint 
161; Fenner v. Meares, W. Bl. 1269, 
96 Reprint 746. Compare Sinclair v. 
Brougham, [1914] A. C. 398, 456 
(where it was said: “In Miller v. 
Atlee, 13 Jur. 431 Pollock Cy B. 
bluntly declared the notion that the 
action for money had and received 
was an equitable action to be ‘ex- 
ploded,’ and Parke B., sitting by him, 
did not say him nay. This episode 
is reported only in 13 Jurist, but it 
smacks of truth. Since, then, allu- 
sions have been made from time to 
time to the connection between this 
cause of action and equity or the 
gequum et bonum (though they are 
not precisely the same things)... 
but I take them all to be merely 
descriptive of the undoubtedly wide 
scope of this essentially common law 
action. There is no ground left for 
suggesting as a recognizable ‘equity’ 
the right to recover money in per- 
sonam merely because it would be the 
right and fair thing that it should be 
refunded to the payer’). 

Can.—Milne v. Yorkshire Guaran- 


tee, etc., Corp., 37 Can. S. C. 331. 
‘ N. S.—Hickman v. Baker, 31 N. S. 
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Ont.—Clark v. Eckroyd, 12 Ont. A. 
425; Confederation Life Assoc. v. 
Howard Tp., 25 Ont. 197; Davies Co. 
v. Weldon, 10 OntWR 210. 

[a] The action has been likened 
to a bill in equity.—It may, in gen- 
eral, be maintained by any legal evi- 
dence showing that defendant has 
received or obtained possession of 
money of plaintiff, which, in equity 
and good conscience, he ought to pay 
over to plaintiff. It is a liberal ac- 
tion, in which plaintiff waived all 
tort, trespass, and damages, and 
claims only the money which defend- 
ant hss actually received. Law v. 
Uhrlaub, 104 Ill. A. 263. 

[b] A mere liability arising from 
an official act cannot be enforced ‘in 
assumpsit for money had and re- - 
ceived. There must be money in the 
hands of defendant to which plaintiff 
has an immediate right. Maddox v. 
Kennedy, 23 S. C. Eq. 102. 

[ec] Historical development.—‘‘The 
equitable principle which lies at the 
foundation gof the great bulk of 
quasi-contracts, namely, that one per- 
son shall not unjustly enrich himself 
at the expense of another, has estab- 
lished itself very gradually in the 
Common Law. Indeed, one seeks in 
vain to-day in the treatises upon the 
Law of Contract for an adequate ac- 
count of the nature, importance, and 
numerous applications of this prin- 
ciple. ... By means of the fiction of 
a promise implied in law indebitatus 
assumpsit became concurrent with 
debt, and thus was established the 
familiar action of assumpsit for 
money had and received to recover 
money paid to the defendant by mis- 
take. Bonnel v. Foulke, 2 Sid. 4, 82 
Reprint 1224 (1657) is, perhaps, the 
first action of the kind. Although 
assumpsit for money had and received 
was in its infancy merely a substi- 
tute for account, it gradually _out- 
grew the limits of that action. Thus, 
if one was induced by fraudulent 
representations to buy property, the 
purchase-money could not be recov- 
ered from the fraudulent vendor by 
the action of account. For a time, 
also, indebitatus assumpsit would not 
lie in such a case. Lord Holt said 
in 1696: ‘But where there’is a bar- 
gain, though a corrupt one, or where 
one sells goods that were not his 
own, I will never allow an indebi- 
tatus.’ His successors, however, al- 
lowed the action. Similarly, account 
was not admissible for the recovery 
of money paid for a promise which 
the defendant refused to perform. 
Here, too, debt and indebitatus as- 
sumpsit did not at once transcend 
the bounds of the parent action. But 
in 1704 Lord Holt reluctantly declined 
to nonsuit a plaintiff who had in such 
a case declared in indebitatus as- 
sumpsit. Again, account could not 
be brought for money acquired by a 
tort, for example, by a disseisin and 
collection of rents or a conversion 
and sale of a chattel. It was de- 
cided, accordingly, in Philips v. 
Thompson, 3 Lev. 191, 88 Reprint 
645 (1675), that assumpsit would not 
lie for the proceeds of a conversion. 
But in the following year the usurper 
of an office was charged in assump- 
sit for the profits of the office, no 
objection being taken to the form 
of action. Objection was made in a 
similar case in 1677, that. there was 
no privity and no contract; but the 
court, in disregard of all the prece- 
dents of account, answered: ‘An in- 
debitatus assumpsit will lie for rent 
received by one who pretends a title; 
for in such cases an account will lie. 
Wherever the plaintiff may have an 
account an_ indebitatus will lie.’ 
These precedens were deemed conclu: 
sive in Howard v. Wood, 2 Lev. 245, 
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§§ 25] 


was paid by mistake;® nor will the action he where 
plaintiff, upon the same transaction, would be lable 
to a eross action to recover damages to an equal 


amount.® 


[§ 3] B. Money or Its Equivalent’°—1. In Gen- 
While the general rule is that this action lies 
only where money has been received by defend- 
ant,'! the action may nevertheless be sustained 
where no money has actually passed, but something 
has been received as money or has been really or 


eral. 


83 Reprint 540 
Scroggs remarked: 
an original case, we are agreed it 
would by no means lie.’ Assumpsit 
soon became concurrent with trover, 
where the goods has been sold. 
Finally, under the influence of Lord 
Mansfield, the action was so much en- 
couraged that it became almost the 
universal remedy where a defendant 
had received money which he. was 
‘obliged by the ties of natural justice 
and equity to refund.’’’ Ames Lec- 
tures,on Legal History p 162 et seq. 
{d] Compared with other money 
counts money had and received is a 


(1678), but Lord 
‘If this were now 


remedy more comprehensive than 
either money lent or money _ paid. 
Rockefeller y. Robison, 17 Wend. 


(N. Y.) 206, 208. 

8. Bradley Lumber Co. v. Bradley 
County Bank, 206 Fed. 41, 124 CCA 
175; Taylor v. Beaver County, 3 Penr. 
& W. (Pa.) 112. 

9. Simpson v. Swan, 3 Campb. 291. 
See Mayo v. Purington, 113 Me. 452, 
94 A 935 (where defendant has any 
legal or equitable lien on the money, 
. or any right of cross action arising 
out of the same transaction, plaintiff, 
in an action for money received, can 
recover only the balance after sat- 
-isfying such counter demand@a). 

10. Necessity that tort-feasor 
should convert property into money 
see Actions § 159. 

11. Del.—Dickerson v. Layton, 29 
Del, 84, 97 A 231; Cannon v. Maull, 
4 Del. 223. 

Ill.— Knickerbocker Ice Co. v. Mur- 
phy, 59 Ill. A. 39. 

Ky.—Dana v. Os. Ser ped’s 

DONG is 


a 6. 

N. H.—Fogg v. Towle, 
117; Child v. Eureka Powder Works, 
44 N. H. 354; Wilson v. George, 16 
N. H. 445. 

N. Y.—Allen v. 


Barrett, 


Brown, 51 Barb. 
86 [aff 44 N. Y. 228]; Moyer v. 
Shoemaker, 5 Barb. Beardsley 
vy. Root, 11 Johns. 464, 6 AmD 386. 


ST RCT aia v. Partridge, 3 Vit. 
Va.—Baltimore, RR, Co Ona Ve 


Burke, 102 Va. 643, vie 'SE 824. 

Eng. —MelLachlan v. Evans, 1 Y) & 
J. 380, 148 Reprint 718. 

'N. $.—Craig v. Matheson, 32 N.S. 


Ala.—Allen v. Mendelsohn, 207 
93 S 416, 31 ALR 1063; 
Dorsey v. Peppers, 202 Ala. 321, 80 
Farmers’ Bank, etc., Co. v. 
Shut, 192 Ala. 53, 68 S 363; Barnett 
ve. pyVarrens, 82 .Ala..bbi, «2 S/ 4578 
Huckabee v. May, 14, Ala. 263; Cam- 
eron v. Clarke, 11 Ala. 259. 
Cal.—Ehrman y. Rosenthal, 117 
_ Cal. 491, 49 P 460. See McCormick- 
Ormand Co. v. Nofziger Bros. Lum- 
per ico., 10) "Cal. SA. 241, 101, .Ps 688 
(recognizing and stating rule). 
Ga.—Lary v. Hart, 12 Ga. 422. 


Ill—Town v. Wood, 37 Ill. 512; 
Peterson v. Smith, 211 Ill. A, 431; 
Farson v. Hutchins, 62 Ill. A. 439. 

Ind.—Tilford v. Roberts, 8 Ind. 


254; Muir v. Rand, 2 Ind. 291; Hat- 
ten v. Robinson, 4 Blackf. 479. 
Me.—Hathaway v. Burr, 21 Me. 
567, 38 AmD 278. 
Md.—Shanks v. Dent, 8 Gill 120; 
Baltimore, etc., R. Co. v. Faunce, 6 


Gill 68, 46 AmD 655; Hook v. Bo- 
teter, 3 Harr. & M. 348. 
Mass.—Devlin v. Houghton, 202 


Mass. 75, 88 NE 580; Hagar v. Nor- 
ton, 188 Mass. 47, 73 NE 1073; Com. 
v. Haupt, 10 Allen 38; Miller v. 


MONEY RECEIVED 


brought.?? 


[§ 4] 2. Bank Notes. 


(ar ay Bt 


presumptively converted into money before suit 


Bank notes or treasury 


notes, if received as money, will support the action 


Miller, 7 Pick. 1383, 19 AmD 264; 
Arms v. Ashley, 4 Pick. 71; Randall 
v. Rich, 11 Mass, 494. 
Mo.—Buckman vy. Bankers’ Mortg. 
Co., (A.) 263 SW 1046, 1053; Mudd 
v. Morris, 213 Mo. A. 485, 255 SW 
921; Ford-Davis Mfg. Co. v. Maggee, 
(A.) 233 SW 267; Central Mfg. Co. 
Vv. Pena! 144 Mo. A. 494, 129 
460. 


SW 

N. Y.—Brundage v. Port Chester, 
102 N. Y. 494, 7 NE 398; Westerlo 
v. De Witt, 36 N. Y. 340, 93 AmD 517, 
2 Transcr, At 332; Allen v. Brown, 51 
Barb. 86 [aff 44 N. Y.. 228];. Moyer 
v. Shoemaker, 5 Barb. 319; Risdon 
v. Lutgarda. Angarica de la Rua, 51 
N. Y. Super. 63 [aff 98 N. Y. 653 
mem]; Petkus v. Lietuvos  Ukio 
Bankas, 123 Misc. 193, 204 NYS 726; 
Guinan v. Blum, 93 Misc. 667, 157 
NYS 279; Haskins v. Dunham, Anth. 
N.-P; lil; Ainslie v. Wilson, 7 Cow. 
662, 17 AmD 193; Hess v. Fox, 10 
Wend. 436; Beardsley Vie OOt, grit 
Johns. 464, 6 AmD 386. 

N. C.—Hall v. Whitaker, 29 N. C. 
33. 

Tex.—Baker v. Kennedy, 53 Tex. 

[a] Rule applied.—Where a per- 
son obtained a transfer’ of a bank 
account of another to herself under 
an order which such other had drawn 
but had not delivered, directing pay- 
ment to her of his deposit and divi- 
dends, an action for money had and 
received would lie, although the per- 
son so obtaining the transfer never 
received the money, but merely a 
right to demand the same of the 
bank. Earle v. Whiting, 196 Mass. 
371, 372, 82 NE 32 (‘‘Defendant con- 
tends that an action for money. had 
and received will not lie because his 
testatrix never received any money 
and that all that she obtained by the 
transfer was a right to demand from 
the bank the amount transferred, in 
other words, a chose in action. But 
the transfer of the deposit and divi- 
dends from the plaintiff to herself 
was the same in legal effect as if she 
had actually withdrawn the money 
and had redeposited it in her own 
name. In such a case it is plain that 
an action for money had and received 
would lie’’). 

{b] Foreign money.—It is no ob- 
jection that the money received was 
foreign money as the real meaning 
of such a count is that defendant is 
indebted for money of such a value 
or amount in English money. 
Ehrensperger v. Anderson, 3 Exch. 
148, 154 Reprint 793. To same effect 
Harington v. MacMorris, 5 Taunt. 
228, -1 ECL 123, 128 Reprint 675. 

Money not received for plaintiff’s 
use see infra § 35. a 


Ala.—Hill 
Ala. 523. 

Fla.—Gordon v. Camp, 2 Fla. 422. 

Mass.—Mason v. Waite, 17 Mass. 
560 (where one delivered bank notes 
in a parcel to a carrier who paid 
them to another for a loss at a faro 
table, the latter could have gained 
no property in them since gambling 
is unlawful by statute, and the owner 
might recover the amount from him 
in an action for money had and re- 
ceived). But see Barnard v. Whiting, 
7 Mass. 358 (holding that a general 
count of indebitatus assumpsit, for 
money had and received, must be 
for cash, and that it will not lie for 
bank bills). 

Miss.—Green v. Sizer, 40 Miss. 530. 

Mo.—State Bank v. Benoist, 10 Mo. 


v. Kennedy, 


as well as if money itself had been received.'® 

[§ 5] 3. Negotiable Paper. 
against one who has received negotiable paper as 
the equivalent of money, to which, 
bono, another is entitled.’ 
note is not, as between the maker and the payee, 


The action will lie 


ex equo et 
But the giving of a 


520. 

. C.—Anderson vy. Hawkins, 10 
N. C. 568. But see Filgo v. Penny, 
6 N. C. 182 ‘(holding that a bank .- 


note is not money, and a delivery by 
mistake of anything, except money, 
does not pass the property in the 
thing delivered, and cannot raise an 
implied promise to pay money). 

Compare Murray v. Pate, 6 Dana 
(Ky.) 885 (holding that assumpsit 
for money had and received is not 
sustained by proof that defendant 
received a bank note, without proof 
that he received it expressly as 
money); Lunderman v. Lunderman, 2 
Jitad. Marsh. (Ky.) 597 (to same 
See): But see Wickliffe v. Davis, 

2 J. J. Marsh. (Ky.) 69 (holding that 
indebitatus assumpsit, for money 
had and received, is not supported by 
evidence of the receipt of bank 
paper, or other property). 

14. Ala.—Hughes v. Stringfellow, 


15 Ala. 324; Stewart v. Conner, 9 
Ala. 803. 

Cal.—Ehrman y. Rosenthal, 117 
Cal. 491, 49 P 460 


Iowa.—King Vv. Wall, 1 Morr. 187. 

Ky.—Gray v. Gray, 2 J. J. Marsh. 
21. But see Phelps v. Hart, 1 J. J. 
Marsh. 505 (holding that assumpsit 
for money had and received can 
only be sustained for money and not 
for money and a promissory note): 

Me.—Titcomb v. Powers, 108 Me. 
347, 80 A 851; Hinkley v. Fowler, 15 
Me. 285; Chapman v. Shaw, 5 Me. 
59. See ‘Carver v. Hayes, 47 Me. 257 
(a writing containing these words 
“Due A. B., or order, twenty dollars 
on demand,’ was admissible to sus- 
tain a count for money had and re- 


ceived in a suit by the indorsee 
against the signer thereof). 
Mass.—Devlin v. Houghton, 202 


Mass. 75, 88 NE 580; Mayo v. Peter- 
son, 126 Mass. 516; Payson v. Whit- 
comb, Loe Pick, 212; Fairbanks vy. 
Blackington, 9 Pick. 93; Hemenway 
v. Hemenway, 5 Pick. 389; Hemmen- 
way v. Bradford, 14 Mass. 121; 
xeee v. Day, 3 Mass. 403, 3 AmD 
oon H.—Burnham v. Ayer, 36 N. H. 

N. Y.—Jaycox v. Cameron, 49 N. Y. 
645; Townsend v. Olin, 5 Wend. 207; 
Armstrong v. Garrow, 6 Cow. 465. 

Pa.—Smith v. Austin, 4 Brewst. 89. 
- Vt.—Doon $v. Ravey, 49 Vite, 2308 
Thompson v. Babcock, Brayt. 24. 

Ont.—McLeish v. Howard, 3 Ont. 
A. 503; Moorman v. Farmer, 27 U. C. 
Qe Ba : 

See Snapp v. Stanwood, 65 Ark. 222, 
45 SW 546 (where an agent rents a 
farm belonging to his principal, and 
receives, in part payment of the ren- 
tal, a note purporting to have been 
executed and delivered by his prin- 
cipal, and purchases for himself, at 
the same time, the entire crop of the 
renter, and the principal promptly 
repudiates such a _ settlement, her 
after-silence is not evidence of rati- 
fication, and the agent is liable for 
money had and received in the 
amount of the note). 

Compare Green v. Whaley, 258 Mo. 
530, 167 SW 575 (holding that, where 
money deposited in the name of two 
brothers, but claimed by one as his 
individual property, was loaned on 
notes made payable to the other 
which notes were kept by the payee 
until his death, with the under- 
standing that, if he survived his 
brother, the notes were to become 
his, otherwise to become the property 
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a payment of money authorizing a recovery in an 
action for money had and received on failure of 
Where a stakeholder receives 
of one party a certain sum, and from the other his 
note for an equal sum, and agrees to account for it 
to the first party as money, the second party cannot 
sue him for money had and received, upon an oceur- 
rence entitling both to withdraw their stakes.'® 

[§ 6] 4. Credit on Account or in Settlement. 
Where, 'whether through wrong, inadvertence, or 
mistake, one person is wrongfully credited, on ac- 
count or in settlement of accounts, with the pay- 
ment of money to which another is, in equity and 
good conscience, entitled, the latter may maintain 
an action for money had and received to his use 


the consideration.!® 


against the person so credited.1” 


who has settled an account with his principal, in 
which he has credited himself with the amount of 
the debt owed by the principal, as having been paid 
by himself to the creditor, is lable to the latter as 
for money received to his use;!8 and where an agent 
to collect a debt credits it to the principal as 


of the brother claiming the money on 
the death of the payee, the payee’s 
estate was not liable to the brother 
for the amount so loaned in an action 
for money had and received, even 
though the brother was entitled to 
the possession of the notes). 

[a] Mere proof that defendant re- 
ceived note has been held insufficient 
to support count for money had and 
received. Mercer v. Sayer, Anth. 
ING J2y NG NG)» OE 

[b] Mere receipt of proceeds of 
note by defendant who never had 
possession of the note or converted it 
is insufficient. Wilson v. Scott, 3 
Lans. (N. Y.) 308. 

{c] Trustee who discounts a 
mortgage note, received on sale of 
his beneficiary’s land, and uses the 
proceeds for himself may be_ sued 
for money had and received. Brown 
v. Cowell, 116 Mass. 461. 

{d] A promissory note not nego- 
tiable on its face, but made so by 
statute, is admissible in evidence un- 
der the common count for money had 
and received. King v. Wall, Morr. 
(lowa) 187. E 

[e] Where defendant has some in- 
terest in note—Where a farm is 
deeded to one in trust to sell, and 
out of the proceeds to pay certain 
claims and account for the surplus, 
and the trustee sells it upon a credit, 
ws tO part, tor thes-term (of <five 
years, with the consent of the par- 
ties in interest, he does not thereby 
become liable for money had and re- 
ceived, although the trustee takes a 
note for the same payable to his own 
order, he having a personal interest 
in some portion of the note. Beach 
v. Dorwin, 12 Vt. 139. 

15. Reed v. Van Ostrand, 1 Wend. 
(N. Y.) 424, 19 AmD 529. See Dean 
v. Mason, 4 Conn. 428, 10 AmD 162 
(to sustain an action for money had 
and received on the ground of a fail- 
ure of consideration, the failure 
must be total, and it is not sufficient 
that plaintiff gave a note for such 
consideration, which he never paid); 
Martin v. Chambers, 84 Ill. 579 (the 
action will not lie where plaintiff 
has given his note for money, and the 
same remains unpaid in the hands of 
an assignee, aS the payee may have 
to take it up). 

16. Andrews v. Cheney, 16 N. H. 
5OT 
17. 
A me alae Va SimMith, 21a. 

Mass.—Putnam v. Field, 103 Mass. 
556; Harrington vy. Curtis, 13 Metc. 
469; Wheelock v. Hastings, 4 Metce. 
504; Emerson v. Baylies, 19 Pick. 55. 

Mich.—Coon v. Anderson, 101 Mich. 


Ala.—Smith v. Seaton, Minor 


MONEY RECEIVED 


money.7! 
Thus an agent . 


cash on hand.?? 


295, 59 NW 607. 

Minn.—Dakota County v. Parker, 
7 Minn. 267. 

Mo.—Schuster v. Kansas City, etc., 
R. Co., 60 Mo. 290; Jacoby v. O’Hearn, 
32 Mo, A. 566. 

N. H.—Jones v. Woodman, 25 N. H. 


31%, Danforth v. Dewey, 3 N. H. 79. 
N. Y.—Haddock v. Kelsey, 3 Barb. 
100; Tinslar v. May, 8 Wend. 561; 


Beardsley v. Root, 11 Johns. 464, 6 
AmD 386. 

N. C.—Houser v. McGinnas, 108 
NGOs Gols lors Baloo. 

Or.—Edwards y. Mt. Hood Constr. 
Cot F642 7Or, to0 Sol se tS ON ens JeiCle 
Cyc]. 

Pa.—Milligan v. Dick, 107 Pa. 259; 
Comly v. McBride, 4 Whart. 526; 
Porter v. Brown, Add. 37. 

Tenn.—Dickson v. Cunningham, 
Mart. & Y. 203. 

[a] Where, after a settlement of 
mutual accounts, in which the value 
of certain property then in defend- 
ant’s possession was allowed to him, 
and it was agreed that such property 
should be at plaintiff's disposal, de- 
fendant refused to turn it over, and 
converted it to his own use, it was 
held that assumpsit would lie for the 
value of the property. Danforth v. 
Dewey, 3 N. H. 79. 

[b] If a county charges a tax 
collector, in a settlement with him, 
with the amount of a tax improperly 
collected, in a suit therefor against 
the county, it should be held to have 
received the’ same to the use of 
plaintiff. Dakota County v. Parker, 
7 Minn, 267. 

[c] A public receiver may recover 
in assumpsit for money had and re- 
ceived, money which by mistake he 
has acknowledged to have received in 
his official character. Smith v. Sea- 
ton, Minor (Ala.) 75. 

[ad] Rule held inapplicable and 
action not maintainable.—(1) Where 
the drawer of a bill, who has placed 
funds in the hands of the drawée to 
meet it, has been discharged for the 
want of due presentment and notice 
of its dishonor, the subsequent appli- 
cation of such funds by the drawee 
to the use of the drawer, without his 
knowledge or consent, will not 
render him liable to the holder as 


for money had and received. 
Smith v. Rowland, 18 Ala. 665. (2) 
Where plaintiff had an _ account 


against a firm consisting of defend- 
ant and another at some date before 
the statute of limitations could 
operate against the account the part- 
ners settled their partnership mat- 
ters; and, on defendant’s representa- 
tion that he had paid plaintiff’s 
claim when he had not, he was al- 
lowed the amount of it in such settle- 


[$§ 5-7 


paid, with the consent of the debtor, and charges 
it to the debtor on his own books, he may maintain 
an action for money had and received against the 
debtor, although no money was actually paid in 
the transaction.?® 
agent has discharged a debt due to his principal, 
and applied that debt to pay his own debt, the 
amount of the debt so discharged may be recovered 
of him.2° Where, on a settlement and delivering up 
of a bond, the obligor, by mistake, is credited with 
interest that he has not paid, he is liable in an 
action for money had and received to recover it 
of him, since the credit is equivalent to so much 
On the other hand, one in whose favor 
money has been erroneously credited cannot, in such 
an action, recover against the one so erediting it 
because of the latter’s negligence in reporting it as 


So too, where an attorney or 


[§ 7] 5. Account Stated. Proof of an account 
stated, it has been held, supports an action for 
money had and received,?* although it is said that 
the earlier authorities are against such a doctrine.?* 


ment, plaintiff could not maintain an 
action for money had and received 
upon the ground that the settlement 
placed money in defendant’s hands 
for plaintiff’s benefit, or that it had 
the legal effect to do so. Libby v. 
Robinson, 79 Me. 168, 9 A 24. (3) 
Where, under a contract for the sale 
of land, the purchaser had made a 
deposit to be returned if title failed, 
and thereafter assigned the contract 
and all rights thereunder to plaintiff 
and afterward assigned his interest 
in such deposit to defendant, who, 
when the seller was unable to give 
good title to plaintiff, was permitted 
by. the seller to take title and apply 
the amount of such deposit on the 
purchase price, plaintiff could not 
recover the amount of such deposit 
from defendant as it had not been 
paid to him but_only allowed as a 
credit. Wolff v. Flatow, 4 Silv. Sup. 
370, 7 NYS 416. 

a Putnam vy. Field, 103 Mass. 


19. Emerson v. Baylies, 19 Pick. 
(Mass.) 55. 
20. Bleecker v. Balje, 138 App. 


Div. 706, 123 NYS 809; Beardsley v. 
Root, 11 Johns. (N. Y.) 464, 6 AmD 


386. 
21. Tinslar v. May, 8 Wend. (N. 
Yi) “560: : 
22. Strahl v. Fink, 132 App. Div. 


12, 116 NYS 352 (a worthless check, 
given defendant by his predecessor 
as treasurer of an unincorporated 
association and reported by defend- 
ant as cash on hand, did not, because 
of his negligence, make defendant 
liable to the association for money 
had and received). 

23. Barker Auto Co. v. Bennett, 
219 Mass. 304, 106 NE 990; Lincoln 
v. Butler, 14 Gray (Mass.) 129; 
Morse v. Allen, 44 N. H. 33; Filer v. 
Peebles, 8 N. H. 226. See Bull v. 
Brockway, 48 Mich. 523, 12 NW 685 
(where a merchant furnishes goods 
to workmen on orders from their em- 
ployer and receives his pay from the 
employer on presentation of the or- 
ders, the amount being fixed by the 
orders and deducted from the wages 
of the workman, the arrangement is 
evidence of an account stated, and in 
an action by the merchant against 
the employer for the amount due 
him, it is proper to sue as for moneys 
had and received by defendant to 
plaintiff's use). See also Accounts 
and Accounting § 377. 

COs Filer v. Peebles, 8 N: H. 226; 

“The earlier authorities are un- 
doubtedly against such a doctrine; 
and the general rule laid down in 
Chitty is that in order to sustain 
Such a count the defendant himself 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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In support of the rule’ it is said that, when the 
parties have stated an account and found a balance 
due which is payable in money it must be considered 
as an express agreement that the articles constitut- 
ing this balance are to be regarded by such settle- 
ment as having been received as money. The con- 
sideration of the account stated is as much a money 


MONEY RECEIVED 


ceeds.?6 


converted 


ant.®° 


consideration as if a note had been given.?® 


III. NATURE OF 


The question, in an action 
is to which party 
and law, belong. 


[§ 9] A. In General. 
for money had and received, 
does the money, in equity, justice, 
must actually have received money, 


and this at the time for the use of 
the plaintiff.” Filer v. Peebles, su- 


pra. 
25. Filer v. Peebles, supra. 
26. Necessity of proof that tort- 


feasor has converted property into 
money see Actions § 159. 
27. Ala.—Snodgrass v. Coulson, 90 
Ala. 347, 7 S 736. 
94~. ‘Cal. 


Cal.—MeCreery v. Wells, 
485,729" P. 870. 
Conn.—Carter v. First Ecclesiasti- 


cal Soc., 3 Conn. 455. 
Ga.—Barlow v. Stalworth, 27 Ga. 
517; Kirkpatrick Hardware Co. v. 


Hamlet, 20 Ga. A. 719, 93 SE 226. 


g Ill.— Green v. Lepley, 88 Ill. A. 
43. 

Ky.—Johnson v. Haggin, 6 J. J. 
Marsh. osis Pritchard tv.) Ford,’ 2 


J. J. Marsh. 543; Lucket v. Bohannon, 
lp ped 378; Duncan v. Littell, 2 Bibb 
424. 

Mass.—Hagar v. Norton, 188 Mass. 
47, 73 NE 1073; Pitlock v. Wells, 109 
Mass. 452. 

Mich.—Lesher y. Loudon, 85 Mich. 
“52, 48 NW 278 

N. H.—Tibbets v. Gerrish, 25 N. 
H. 41, 47, 57 Am 307 [foll Wilson 
Vv. George, 10 N. H. 445]; Carleton v. 
Brooks, 14 N. H. 149; Wheat v. Nor- 
oitue N. H. 178. 


Y.—Mayer v. Metropolitan 


Tract. Co., 165 App. Div. 497, 150 
NYS 1026. 
Pa.—Beals ‘-v. See, 10 Pa. 56, 49 


AmD 573; App v. Lutheran Cong., 
6 Pa. 201; Doebler v. Fisher, 14 Serg. 
& R. 179; Morrison v. Berkey, 7 
Serge. & R. 238. 

R. I.—Wilder v. Aldrich, 2 R. I. 
518. 


Vt.—Kidney v. Persons, 41 Vt. 386, 
98 AmD 595. 


Wis.—Blewitt v. McRae, 100 Wis. 
153, 75 NW 1003. 
Compare Todd v. Bettingen, 109 


Minn. 493, 496, 124 NW 443 (‘‘It has 
frequently been said ‘it must in gen- 
eral appear that the defendant has 
received money, and not merely 
money’s worth, as stock or goods,’ 
in order that he may recover for 
money had and received. ... And it 
has, indeed, been held that the action 
will not lie where no money has 
been received. ... None the less we 
are of the opinion that the action 
for money had and received lay, 
although the defendant did not re- 
ceive money, but stock, from the 
plaintiff’). 

[a] Thus, where plaintiff and de- 
fendant enter into a contract under 
which defendant is to cut and saw 
timber on plaintiff’s land, defendant 
to receive three fourths of the lum- 
ber and plaintiff one fourth, plaintiff 
cannot maintain assumpsit for money 
had and received on defendant’s re- 
fusal to turn over plaintiff’s fourth, 
the title to which has always re- 
mained in him, and no part of which 
has ever been sold. Snodgrass v. 
Coulson, .90 Ala. 347, 7 S 736. 

[b] The value of goods sold to 
be paid for in merchandise cannot be 
recovered in assumpsit for money 
had and received. Beals v. See, 10 
Pa. 56, 49 AmD 573. 

{[c] A contract for a _ specific 
thing (1) cannot be recovered on as 


[41 C. J.—] 


for money. Morrison v. Berkey, 7 
Sere. & R. (Pa.) 238. (2) “It is set- 
tled in this State, that a count for 
money had and received cannot be 
sustained by a note or contract like 
the one in suit [a note to pay forty 
dollars on demand, to be paid in 
hard wood at the market price at the 
time of the payment]. Even were 
the action brought by Wentworth, 
the payee ...a recovery could not 
be had upon a-»general declaration 
for money had and received.” Tib- 
bets*v. (Gerrishy 2505N5 Jee 4 re 4 ceo 
AmD 307 [foll Wilson v. George, 10 
Now 445 10 Compare Hassell v. 
Hoit, 17 N. H. 39 (holding that the 
action will lie upon a promissory 
note expressing a consideration 
other than money); Perry v. Smith, 
22 Vt. 301 (to same effect). 

[d] Money in sealed package,— 
Where there was no evidence tending 
to show that defendants appropriated 
the money to their own uSe, or ever 
had possession of it otherwise than 
as contained in a sealed package, the 
action cannot be maintained upon 
the count for money had and re- 
a Pitlock v. Wells, 109 Mass. 
452. 

28. Ala.—Burton Lumber Co. v. 
Wilder, 108 Ala. 669, 18 S 552. See 
Snodgrass v. Coulson, 90 Ala. 347, 
7 S 736 (recognizing rule). 

Ga.—Southern R. Co. v. Bore Steel 
Range Co., 122 Ga. 658, 50 SE 488; 
Barlow: v. Stalworth, 27 Ga. 517; 
Kirkpatrick Hardware Co. v. Ham- 
let, 20 Ga. A. 719, 938 SH 226. 

: Ill—Green v. Lepley, 88 Ill. A. 
43. 
Md. Ae ed v. Nicholson, 4 Harr. 
(cae 

Mass.—Sheldon v. Welles, 4 Pick. 

Mich.—Nelson  v. Kilbride, 113 
Mich. 637, 71 -NW 1089; Lesher vy. 
Loudon, 85 Mich. 52, 48 NW 278; 
Watson vy. Stever, 25 Mich. 386. 

N. H.—Smith v. Hatch, 46 N. H. 


146. 

Pa.—Whitney v. Bruner, 10 Wkly 
NC 239. 

R. I.—Wilder v. Aldrich, 2 R. I. 
518 

S. C.—Glasgow v. Martin, 32 S. C. 
byl nek Bours v. Watson, 8 S. C. L. 
393. : 

S. D.—Finch v. Park, 12 S. D. 63, 
80 NW 155, 76 AmSR 588. 

Vt.—Kidney v. Persons, 41 Vt. 386, 
98 AmD 595. 

Eng.—Wells v. Ross, 7 Taunt. 403, 
2 ECL 420, 129 Reprint 161. 

See Glass v. Lobdell, 1 Miss. 105 
(an action for money had and re- 
ceived will lie in all cases, where 
defendant himself has come to the 
possession of plaintiff’s property by 
permission of the law, and has him- 
self raised a sum certain by the sale 
of such property). 


Compare Mayer v. Metropolitan 
Tract. }€o.,10165% App.= Div.)49750 1150 
NYS 1026 (holding that, where a 


corporation issued obligations to de- 
fendant, but was never called upon 
or required to pay them, it had no 
right of action for money had and 
received, although they were with- 
out consideration, and defendant re- 
ceived money for them). 

[a] Necessity of evidence of sale. 


[41°C Ik} 33 


[§ 8] C. Property Other than Money or Its Pro- 
The action will not le to recover the value 
of property alleged to have gone into defendant’s 
possession,”’ unless it has been sold?* or otherwise 
into money 
though the property has been consumed by defend- 


or its equivalent,?® even 


RIGHT TO MONEY 


All plaintiff need show is that defendant holds 
money which, in equity and good conscience, belongs 
to him,*! but if he fails to show such superior right, 


—When goods are purchased by an- 
other person without authority, and 
are brought into a merchant’s store 
without his knowledge or consent, 
and placed upon his shelves, there 
must be some evidence that he sold 
the goods and received the money 
therefor in order to make him liable 
to the vendor in an action for money 
had and received to his use. Lesher 
v. Loudon, 85 Mich. 52, 48 NW 278. 

29. Toomer v. Coleman, 72 Ga. 
213; Hagar v. Norton, 188 Mass. 47, 
73 NE 1073; Houx v. Russell, 10 Mo. 
246; Davis v. Krum, 12 Mo. A. 279. 
Damages received from rail- 
road for killing animal and received 
by one not entitled thereto may be 
recovered by owner. Toomer v. 
Coleman, 72 Ga. 2138. 

[b] Where an attorney in collec- 
tion receives in payment debts on 
himself or on others without au- 
thority from his principal, an action 
for money had and received will lie 


against him. Houx vy. Russell, 10 
Mo. 246. 
[c] A payment made in goods, un- 


der. a mistake of fact, will sustain 
assumpsit, if the payment was in 
fact not due. Davis v. Krum, 12 Mo. 
A 2079) 

[ad] Money drawn on bank books 
fraudulently obtained may be recov- 
ered by owner. Hagar vy. Norton, 188 
Mass. 47, 73 NE 1073. 

30. Barlow v. Stalworth, 27 Ga. 
517; Kirkpatrick Hardware Co. v. 
Hamlet, 20° Ga. ‘A. 719, 938° SHE 226. 

31. U. S.—Scandinavian- American 
Bank v. U. S. Nat. Bank, 271 Fed. 
805; Kay County v. Pollard-Campbell 
Dredging Co., 251 Fed. 249, 252, 163 
CCA 405 [quot Cyc]; The John Fran- 
cis, 184 Fed. 746; U. S. v. Clark, 25 
F, Cas. No. 14,807, 1 Paine 629. 

Ala.—Farmers’ Bank, etc., Co. v. 
Shut, 192-Ala. 53, 68 S 363; Rushton 
v. Davis, 127 Ala. 279, 28 S 476. See 
Boyett v. Potter, 80 Ala. 476, 2 S 
534 (holding that a mere legal right 
in defendant will be disregarded 
where it does not carry a legal right 
to retain the money). 

Cal.—Spitzer v. Oakland, 32 Cal. A. 
748, 163 P 1044. 

‘Conn.—Mechanics’ Bank v. Wood- 
ward, 74 Conn. 689, 51 A 1084. 

Ga.—Merchants Bank vy. Rawls, 7 
Ga. 191, 50 AmD 394. 

Ill—Stewart v. Brady, 300 Mil. 
425, 183 NE 310; Taylor v. Currey, 
216 Ill. A. 19; Kittredge v. Union L. 
Ins, .Co.,. «208 Dll. A. 216038 Peaseleve 
Chicago Crayon Co., 170 Ill. A. 234. 

Ind.—Jackson v. Creek, 47 Ind. A. 
541, 94 NE 416. 

Kan.—Black v. Lawrence, 113 Kan. 
BLS, whose. 297,22995. [quothCyci: 

_—Ambrose v. Graziani, 197 Ky. 


Ky 
679, "347 SW 953. 
Packard, 115 Me. 


Me.—Bither v. 
306, 98 A 929. 

Md.—Johnson vy. Evans, 8 Gill 155, 
50 AmD 669. 

Mass.—Morville v. American Tract. 
Soc., 123 Mass. 129, 25 AmR 40; 
Barney v. Coffin, 3 Pick. 115. 

Mich.—Hoyt v. Paw-Paw Grape 
Juice Co., 158 Mich. 619, 123 NW 
529; Fay v. Sanderson, 48 Mich. 259, 
12 NW 161; Colgrove v. Solomon, 34 
Mich. 494. 

144 


Minn.—Seastrand y. Foley, 


34 [41 6.52] 
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[§ 9 


that is that defendant.does hold money which so | belongs to plaintiff, he cannot recover.*? 


Minn: 239, 175 NW 117; Heywood v. 


Northern Assur. Co., 133 Minn. 360, 
158 NW 632, AnnCasi918D 241; 
Stoakes vy. Larson, 108 Minn, 234, 
121 NW 1112. 


Miss.——McGehee v. Fitts, 65 Miss. 
357, 4 $93. 

Mo.—St. Louis Third Nat. Bank v. 
St. Charles Sav. Bank, 244 Mo. 554, 
149 SW 495; Whitecotton v. Wilson, 
(A.) 197 SW 168; Early v. Atchison, 
ete Re Coy 167 MosvAY! 25255949 Siw, 
1170; Stout v. Caruthersville Hard- 
mate Co,, 131 Mo. A, 520, 110 SW 

Nebr.—Thiele v. Carey, 85 Nebr. 
454, 123 NW 442, 183 AmSR 679. 

N. J.—Brady v. Franklin Sav. Inst., 
We Nei Jey Li i252 62. A027. afi 174 
No J lab 9'5, 65 A 1117]; Spengeman 
v. Palestine Bldg. Assoc., 60 N. J. Li 
357, 87 A 723. 

N. Y.—Phelvs v. Bostwick, 22 N. 
Y. 242; Mendlowitch v. Carroll, 209 

App. Div. 782,.205 NYS 469; Daven- 

port v. Walker, 132 App. Div. 96, 116 
“NYS 411; Hart v. Goadby, 72 Misc. 

232, 129 NYS 892; Bittiner v. Gold- 

man, 19,>Misc. 146, 43 NYS 389. 

N. D.—Naderhoff v. Benz, 25 N.: D. 

165, 187, 141 NW 501, 47 LRANS 853 

Newcomer, 


[eit Cyc]. 

Oh.—Adkins v. § Oh 
NENS 305, 307 [cit Cyc]. 

Or.—Holtz v. Olds, 84 Or. 567, 581, 
164 P 5838, 1184 [cit Cyc]; Ulbrand 
Vv. Bennett; 83 Ory 557,168 BP 445. 
Baker City Mercantile Co. v. Idaho 
Goment PipesCo) 6 1eOnwseT 2, 136) P 

a D.—Guillaume v. Flannery, 21 
Ss. D. 1, 108 NW 255. 

Va.—New York Mut. L. Ins. Co. v. 
Brown; ws Naw 218, Uh9wShs 1425 
Robertson v. Robertson, 137 Va. 378, 
119 SE 140, 36 ALR 479. 

W. Va.— Hix v. Scott, 80 W. Va. 
727, 94 SE 339; Thompson y. Thomp- 
son, oe W. Va. 190. 

S.—Hickman v. Baker, 31 N. S. 


208. 

Ont.—Toronto Bank vy. Hamilton, 
28 Ont. 51. 

Sask.—Crown Fruit Co., Ltd. v. 
Lyons, 9 Sask. L. 269, 30 DomLR 
545, 34 WestLR 1210. 

See Barto v. Harrison, 138 Iowa 


413, 116 NW 317 (where a decedent’s 
son and the administratrix each 
claimed money deposited with a third 
person, it was not necessary for the 
son to allow. payment of the depos- 
ited funds to the administratrix, and 
then to present his claim in the pro- 
bate court, as he was not asserting 
any claim against the estate, and an 
action for the funds was properly 
brought by the son against the one 
holding them); Thurlwell v. Rabbit, 
110 Okl. 285, 235 P 923 (if it appears 
that defendants in a given case have 
received money or property from the 
complainants and which belongs to 
the latter, the same may be recov- 
ered without inguiry into the nature 
of the contract under which such 
money ‘or proverty was acquired). 

{a] Administrator of lezgatee who 
holds a portion of the estate undis- 
posed of by legatee, who had held the 
estate for the benefit of a remainder- 
man, subject to her right to consume 
and dispose of it, is answerable to 
the remainderman in an action for 
money had and received. Mills v. 
Bailey, 88 Md. 320, 41 A 780. 

[b] Money given as security for 
conditions performed.—Where ven- 
dor, who had given a check to ven- 
dee’s attorney to secure payment of 
unpaid taxes, water rates, and re- 
moval of encroachments, performed 
all conditions, he was entitled to re- 
turn of money, and attorney’s refusal 
to repay the money on demand was 
prima facie unauthorized. . Mendlo- 
witch v. Carroll, 209 App. Div. 782, 
205 NYS 469. 

[c] @Gne who, through design or 
misdirection of another, receives 
money belonging to a third person, 
cannot retain it to apply on his own 


debt, due from the one who gave it 
to « him, People’s Nat. Bank v. 
Myers, 65 Kan. 122, 69 P 164. 

{d] Payment from special fund.— 
A seller under a contract stipulating 
for payment of the price out of a 
special fund may, on the buyer con- 
verting the fund to his own use and 
retaining the goods, sue for money 
had and received. Riddle v. Fore- 
man, (Mo. A.) 178 SW 227. 

[e] Sttatute for recovering money 
paid for liquor in violation of law, 
and providing that all such compen- 
sation shall be held and considered 


to have been received in violation of: 


law, without consideration and 
against law, equity, and good con- 
science, and may, in an appropriate 
action, be recovered back, affords an 
action to recover what has always 
been the property of plaintiff, and 
since the action of assumpsit it has 
always been considered to be an 
equitable action, by which a plain- 
tiff might recover money which a de- 
fendant held, and in good equity and 
good conscience ought not to retain, 
an action for money had and re- 
ceived is appropriate. Naderhoff v. 
Benz, 25 N. D. 165, 141 NW 501, 47 
RANS 853. 

{f] Where plaintiff unwillingly 
placed in the hands of the police 
department for use as evidence in 
case arrestS were made money re- 
ceived by him from a “bunco sharp,” 
he has a sufficiently superior title to 
recover the money from the city, 
who claims no title, but merely seeks 
to retain the money upon the plea 
that vlaintiff originally came into 
possession of it through some unlaw- 
ful transaction, Spitzer v. Oakland, 


132 Cal. A. 748, 163 P 1044. 


Ce] 
essential. Seastrand v. 
Minn. 239, 175 NW 117. 

[h] Actual fraud unnecessary.— 
Ambrose v. Graziani, 197 Ky. 679, 247 
SW 953. 

32. U. S.—Sanford v. Marysville 
First Nat. Bank, 238 Fed. 298, 151 
CCA 314; Bradley Lumber Co. v. 
Bradley County Bank, 206 Fed. 41, 
124 CCA 175; Carolina Glass Co. v. 
Murray, 197 Fed. 392 [aff 206 Fed. 
635, 124 CCA 423 (writ of error al- 


Legal title in plaintiff is not 
Foley, 144 


lowed 215 Fed. 1007, 131 CCA 666 
[aff 240. U. S. 305, 36 SCt 293, 60 
L. ed, 658])]; Green v. Wilbraham, 
190 Fed. 274. 


Ala.—Turner v. Stetts, 28 Ala. 420. 

Ariz.—Copper Belle Min. Co. v. 
Gleeson, 14 Ariz. 548, 134 P 285, 48 
LRANS 481. 

Cal.—Sacramento County v. South- 
ern ‘Pac; Co, '127° Caby217, 59 (P)5638; 
825;. McCreery v. Wells, 94 Cal. 485, 
29 P 877; McCormick-Ormand Co. v. 
Nofziger Bros. Lumber Co., 10 Cal. 
A. 241, 101 P 688; Hallidan v. Hearst, 
6 Cal. Unrep. Cas. 592, .62 PRP: 1063. 

Colo.—Schon v. Crouch, 24 Colo. 
A} 367,°1338 P°'765. 

oom. —Wolcott v. Reed, 16 Conn. 


*Nla—Bishop v. Taylor, 41 Fla. 77, 
25 S 287. 

Ga.—Estes v. Thompson, 90 Ga. 
698, 17 SE 98; Bass v. West Point 
Wholesale Grocery Co., 5 Ga. A. 746, 
62 SE 1004. 

Ill.—Widlar v. Federal L. Ins. Co., 
215 Ill. A..5; Reifman v. Micon, 207 
Ill. A. 175; Buhs vy. Austin, 182 Ill. A. 
455; Warren Dist. Dev. Co. v. Miners, 
etc., Bank, 166 Ill. A. 540; Stone v. 
Mulvaine, 119 Ill. A. 443 [aff 217 Ill. 
40, 75 NE 44]; Richolson vy. Moloney, 
oe A. 254 [aff 195 Ill. 575, 63 NE 
188]. 

Kan.—Hentig v. Sweet, 33 Kan. 
244, 6 P 259. , 

Ky.—Ball v. Clark, 179 Ky. 455, 
200 SW 623. 

Me.—Gooding v. Northwestern Mut. 
L. Ins. Co., 110 Me. 69, 85 A 391. 

Md.—White v. Coombs, 27 Md. 489. 

Mass.—Rabinowitz Vv. People’s 
Nat. Bank, 235 Mass. 102, 126 NE 
289; Burbank v. Farnham, 220 Mass. 


514, 107 NE 351, 108 NE 492; Cole 
v. Bates, 186 Mass. 584, 72 NE 333; 
Gibbs v. Swift, 12 Cush. 393; Ross 
v. Tremaine, 2 Metc. 495. 

Mich.—Hauser v. Goebel Brewing 
Co., 199 Mich. 168, 165 NW 862. 

Minn.—Hoven v. Leedham, 153 
Minn. 95, 189 NW 601, 31 ALR 574; 
Houck v. Hubbard Milling Co., 140. 
Minn. 186, 167 NW 10388; Todd v. 
Bettingen, 109 Minn. 493, 124 NW . 
443; McClure v. Bradford, 39 Minn. 
118, 38 NW 753. 

Miss.—Bynum vy. Dalton, 95 Miss. 
429, 48 S 1019. 

Mo.—Tobin v. Hewitt Co., (A.) 232 
SW 257; Bruer vy. Dunham, (A.) 209 
SW 573; Roemer Commn. Co. v. 
Annan, 81 Mo. A. 572. See State v. 
Reynolds, (Mo.) 245 SW 1065, 25 
ALR 1484. 

Mont.—American Bonding Co. v. 
State Sav. Bank, 47 Mont. 332, 133 
P 367, 46 LRANS 557. 
nt H.—Farnum v. Davis, 32 N. H. 
3 

N. J.—Franklin Tp. vy. Jones, 86 
N..J. L. 224, 225, 90 A +1010) [quot 
Cyel. 

N. Y.—Miller v. Schloss, 218 N. Y. 
400, 113 NE 337; Schank v. Schuch- 
man, 212. Ni Yo 30290806 (NE ate 
Shaffer vd) Baconjaled Noityemosog tb 7 
NE 1124; DeForest v. Talmage, 54 
N. Y. 655; Phelps v. Bostwick, 22 N. 
Y.. 242; McCrystal v. Weller, 169 
App. Div. 876, 155 NYS 903; Duryea 
vi. Lohrke,7/ 1364 App. «Divs 555, 121 
NYS 1388 [aff 202 N. Y. 562 mem, 95 
NE 1128 mem]; New England Water- 
works Co. v. Farmers’ L. & T. Co., 
54 App. Div. 309, 66 NYS 811; Shaffer 
v. Bacon, 35 App. Div. 248, 54 NYS 
796 [aff 161 N. Y. 685 mem, 57 NB 
1124 mem]; Seaward v. Tasker, 80 
Mise. 570, 141 NYS 618, 143 NYS 
257 [rev on other grounds 171 App. 
Div. 964, 156 NYS 243]. 

aN: C.—Monday v, Siler, 47 N. C. 

N. D.—Gile v. Interstate Motor 
Car Cor, 27 N. D) 10857 145) INWeliees 
LRA1915B i109; Krump v. First State 
Bank, 8 N. D. 75, 76 NW 995. 

Pa.—Fidelity Ins., ete, Co. v. 
Commonwealth Title Ins., etce., Co., 
166 Pa. 558, 31 A 344; Diller v. Ranck, 
49 Pa. Super. 508. 

S. C.—Maxwell v. Swindle, 3 S. C. 
L. 467. 

Utah.—tTripler v. Mt. Pleasant 
Commercial, ete., Bank, 21 Utah 313, 


61) P25. 
Vt.—Holt v. Ruleau, 92 Vt. 74, 102 
A 934 


Wash.—Skibsaktieselskapet Bestum 
III v. Duke, 131 Wash. 467, 230 P 
650; Klundt v. Bachtold, 110 Wash. 
594, 188 P 924; Farmers’, ete., Bank 
v. Strahorn, 49 Wash. 227, 94 P 1090. 

Wis.—Steuerwald v. Richter, 158 
Wis. 597, 149 NW 692; Johnson v. 
Door County, 158 Wis. 10, 147 NW 


1011; Kammermeyer v. Hilz, 107 
Wis. 101, 82 NW 689; Brickson v. 
McGeehan Constr. Co., 107 Wis. 49, 
82 NW 694; Blewitt v. McRae, 100 
Wis. 153, 75 NW 1008. 
Eng.—Garbett v. Veale, 5 Q. B. 


408, 48 ECL 406, 114 Reprint 1308. 

Ont.—Preston v. Wilmot, 23 U. C. 
(A ee Sasi a : 

{a] Charity contributions solicit- 
ed by newspaper.— Where defendant, 
the publisher of a newspaper, re- 
ceived a sum of money in response 
to solicitations in his paper for con- 
tributions for the relief of families 
of three firemen who lost their lives 
in the performance of their duty, 
plaintiff, as heir of one of the fire- 
men, cannot maintain an action to re- 
cover his part of the amount col- 
lected, aS money had and received, 
since the transaction created no legal 
right in plaintiff to any part of the 
money. Hallinan v. Hearst, 62 Cal. 
Unrep. Cas. 592, 62 P 1063 [rev 133 
Cal. 645,.66 P 17, 55 LRA 216]. 

{b] Gessee abandoning lease.— 
Since .the doctrine of assumpsit is 
based on implied promise invoked by 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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{§ 10] B. Claim for Determinate Amount.** 
is necessary that plaintiff’s claim should be for a 
determinate amount;** but, while recognizing the 
general rule, it has been held that, under a statute 
providing that there shall be but one form of civil 
action and abolishing technical distinctions between 
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It 


the common-law forms of action, plaintiff may re- 


law upon equitable considerations, it 
can lend no support to claim by 
lessee abandoning his lease and seek- 
ing to recover of lessor the excess 
rent for which it was subsequently 
leased. Whitcomb v. Brant, 90 N. 
J. L. 245, 100 A 175, LRA1917D 609. 

[ec] Money paid to redeem from 
invalid foreclosure sale of mining 
property with knowledge of facts 
cannot be recovered from defendant, 
who in suit to quiet title successfully 
maintains a relocation of the prop- 
erty of which piaintiff had notice. 
Copper Belle Min. Co. v. Gleeson, 14 
Ariz. 548, 134 P 285, 48 LRANS 481. 

{d] Moneys paid attorney by ex- 
ecutor of disallowed, will—Although 
an executor, who knew or ought to 
have known that the instrument ten- 
dered by him for probate was not in 
fact what it purported to be, would 
be denied reimbursement for any 
moneys actually paid out by him in 
his effort to probate the alleged will, 
which was disallowed, nevertheless 
attorneys who have rendered serv- 
ices in good faith in the matter are 
entitled, ex «quo et bono, to retain 
moneys paid them by the executor 
for such services, as against the 
administrator de bonis non of the 
estate. Shaffer v. Bacon, 161 N. Y. 
635, 57 NE 1124. 

fe] Where the homestead of an 
insane person was subject to sale for 
his support in a county insane hos- 
pital, the fact that the procedure 
taken to apply the value of the home- 
stead to such support was unau- 
thorized did not entitle the insane 
person to reeover the proceeds in an 
action for money had and received 
as money which, in equity and in 
good conscience, the county ought 
not to keep. Johnson v. Door Coun- 
ty, 158 Wis. 10, 147 NW 1011. 

{f] Prior assignee of accounts 
cannot recover as for money had and 
received from a subsequent assignee 
of the accounts as security for a 
loan who collects on them, there be- 
ing a valid consideration for the 
subsequent assignment as_ security, 
the assignee not knowing of the prior 
one, and not acting in bad faith. 
Rabinowitz v. People’s Nat. Bank, 
235 Mass. 102, 126 NE 289. 

{g] Equitable owner cannot main- 
tain the action against a legal owner 
of a chose in action who has re; 
ceived the money on it. Monday v. 
Siler, 47 N. C. OY 

[h] Equal equities.— Where a 
bank received payment of fictitious 
jury certificates in good faith, and in 
the ordinary course of business, and 
the amount was later repaid to the 
eounty by the surety of the clerk 
from whose office the certificates 
were issued, the surety could not 
recover from the bank on the theory 
that the latter had money in his 
possession which in equity and good 
conscience he ought not to pay, since 
the bank held the legal title to the 
money received from the county and 
the equities between it and the surety 
were at least equal. American Bond- 
ing Co. v. State Sav. Bank, 47 Mont: 
332, 133 P 367, 46 LRANS 557. 

$3. Partial failure of considera- 
tion see infra § 12. 

34. Ala.—Whitman v._ Bartlett, 
156 Ala. 546, 549, 46 S 972 [cit Cycl; 


Vincent v. Rogers, 30 Ala. 471, 33 
Ala. 224, 

Cal.—French vy. Robbins, 172 Cal. 
670, 158 P 188. 

Conn.—Douglass vy. Skinner, 44 


Conn. 338; Collins v. Phelps, 3 Day 
506 


Ga.—wNiles v. Groover, 78 Ga. 461, 


3 SE 899. 
Ill.—Maxwell v. Longenecker, 82 


Ill. 308; Davenport v. Gear, 3 Ill. 
495; Bothman v. Jackson County, 194 
DAS 255! 

Me.—Varney v. Hathorn, 65 Me. 
481; Gilman v. Waterville, 59 Me. 
491; Banks v. Adams, 23 Me. 259. 

Mass.—Murray v. McHugh, 9 Cush. 
158; Fitch v. Chandler, 4 Cush. 254. 

Mich.—Harrison v. Ingersoll, 56 
Mich. 36, 22 NW 268. 

Minn.—Van Hoesen v. Minnesota 
Bevtist State Convention, 16 Minn, 
6. 

N. Y.—Pattison v. Blanchard, 5 
IN; Yo crs'6 [afi 6 “Barb. 537}. sPeters 
v. Peters, 3 Misc. 264, 22 NYS 764. 


N. C.—Glasscock v. Hazell, 109 
N._ Ce 145, 13 SE 789. 
Utah.—Boroughs v. Peterson, 39 


Utah 11, 114 P 758. 

Eng.—Harvey v. Archbold, 3 B. & 
C. 626, 10 ECL 285, 107 Reprint 865, 
R. & M. 184, 21 ECL 729; Robson 
vy. Andrade, 2 Chit. 263,18 ECL 624, 
1 Stark, 372, 2 ECL 145. 

[al Whe evidence must tend to 
show a definite sum or sufficient facts 
from which by calculation a jury 
may ascertain the sum. Boroughs 
v. Peterson, 39 Utah 11, 114 P 758. 

[b] Proceeds of property. — To 
support judgment in assumpsit for 
money had and received, it was in- 
cumbent upon plaintiffs to show ‘that 
property in which they were respec- 
tively interested and which was sold 
by a bank realized precise sums for 
which judgment was awarded them. 
French v. Robbins, 172 Cal. 670, 158 
P 188. 

[c] Specific amount of lump sum. 
—One who sues for his share of a 
payment can sue as for money had 
and received, if he can show by any 
evidence how much_ belongs. to 
him, notwithstanding defendant has 
lumped the whole amount, so that 
there is no direct way of showing it. 
Harrison v. Ingersoll, 56 Mich. 36, 
22 NW 268. 

[d] Property other than money.— 
The law of quasi contracts proceeds 
upon the obligation of the party 
sought to be charged to make resti- 
tution, and as its fundamental 
principle is that the party must be 
placed in statu quo so far as reason- 
ably may be, when defendant has 
received forms of property other 
than money, it is his duty to return 
what he has received or its value. 
Todd v. Bettingen, 109 Minn. 493, 
124 NW 443. 

35. Houts v. Dunham, 162 Mo. A. 
477, 142- SW 806 (while, generally to 
sustain an action for money had and 
received, plaintiff must show that 
defendant has received a_ specific 
sum for his use, yet since, under 
Rev. St. [1909] § 1727, which pro- 
vides that there shall be but one 
form of civil action, technical dis- 
tinctions between the common-law 
forms of action are abolished, and 
since an action for money received 
is of equitable origin, based on the 
theory that defendant has received 
money which in good conscience be- 
longs to another, where, after a re- 
covery in a cause, one attorney was 
paid the fee, under an express agree- 
ment with the clients that he would 
pay his associate counsel the part 
thereof his services were reasonably 
worth, he is estopped to deny the 
right of such associate counsel to 
proceed against him for the reason- 
able value of the services; and the 
proceeding ‘for money had and re- 
ceived was a proper method of re- 
dress, where the reasonable value of 
services was fully and fairly sub- 
mitted to the jury). 

36. WUnenforceable or voidable con- 
tract see infra § 17. See also Mu- 
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cover under an express agreement to pay the rea- 
sonable value of his services.*® 

[§ 11] ©. Failure of Consideration for Payment*® 
—l. In General. 
money that has been paid by plaintiff to defend- 
ant for a consideration which has wholly failed,?* 


The action will lie to recover 


nicipal 
et seq]. 

+ U. S.—Schiffer v. Anderson, 
146 Fed. 457, 76 CCA 667; Jones v. 
Mutual Fidelity Co., 123 Fed. 506; 
Richardson y. Peyton, 20 F. Cas. No. 
11,794, 1 Cranch C. C. 418; Riggs v. 
TDaylor, 204 By Casi) No.) 1973390 22 
Cranch C. C. 687 [rev on another 
point 1 Pet. 591, 7 L. ed. 275). 

Ala.—Knox v. Abercrombie, 11 Ala. 
997; Maddern v. Smith, 3 Stew. 119. 

Ark.—Murray v. Clay, 9 Ark. -39, 
47 AmD 731. 

Cal.—Richter v. Union Land, etce., 
Co., 129 Cal. 367, 62 P 39; Dashaway 
Assoc. v. Rogers, 79 Cal. 211. 21 P 
742; Keller v. Hicks, 22 Cal. 457, 83 
AmD 78; Reina v. Cross; 6 Cal. 29. 

Conn.—Perry v. Bissell, 26 Conn. 
23; Lyon vy. Annable, 4 Conn. 350; 
ye Leeder v. Roberts, 2 Root 258. 

el.—Morrison y. Larrison, 15 ci 
eet 40 or 1107. ees 

a.—Milner yv. Pelham, 30 J 
Sires 574. ane 

-—Brennan v. Gallagher, 199 Tl. 
207, 65 NE 227; Drennan v. Bunn, 124 
I. 175, 16 NE 100, 7 AmSR 354; 
Laflin v. Howe, 112 Ill. 253; Tyler v. 
Bailey, 71 Ill. 384; Demesmey v. 
Gravelin, 56 Ill. 98; Watson v. Wool- 
verton, 41 Ill. 241; Raney v. Boyd, 
39 Ill. 24; Trinkle v. Reeves, 25 Ill. 
214, 76 AmD 793; Steele’ v. Hobbs, 16 
Ill. 59; McClintock vy. Lake Forest 
Univ., 222 Ill. A. 468; David’ v. May, 
195 Ill, A. 549; Wood vy. Universal 
Adding. Mach. Co., 166 Ill. A. 346; 
Lord v. Wichita Bd. of Trade, 62 Ill. 
A. 526 [aff 163 Ill. 45, 45 NE 205]. 
See Cottingham v. Owens, 71 Ill. 397. 

.Ind.—Tilford v. Roberts, 8 Ind. 
254; Weatherly v. Higgins, 6 Ind. 73. 

Iowa.—McClean vy, Stansberry, 151 


Corporations [28 Cyc 1636 


ee 312, 131 NW 15, 35 LRANS 
Ky.—Woodward v. Fels, 1 Bush 

162; Watson vy. Cresap, 1 B. M 

195,36 AmD 572. : Ce 
Md.—Kremen y. Rubin, 139 Mada. 


682, 116 A 640; Kretzer v. Lorsh- 
baugh, -117_.Md. 562, 83 A ~~ 1027: 
Bernei v.. Baltimore,. 56 Md. 351; 
Gunby_v. Sluter, 44 Md. 237; Frank- 
lin v. Long, 7 Gill & J. 407. 
Mass.—Parker v. Tainter, 123 
Mass. 185; Hotchkiss v. Judd, 12 
Allen 447; Brown v. Harris, 2 Gray 


359; Hill v. Rewee, 11 Metec. 268; 
Claflin v. Godfrey, 21 Pick: 1; 
Lawrence v. Carter, 16 Pick. 12; 


Spring v. Coffin, 10 Mass. 31. 
Mich.—Hoyt v. Paw Paw Grape 
Juice Co., 158 Mich. 619, 123 NW 
529; Ripley v. Case, 86 Mich. 261, 
49 NW 46; Ripley v. Case, 78 Mich. 
126, 43 NW 1097, 18 AmSR 428; 
Child v. Pierce, 37 Mich. 155; Mc- 
Goren v. Avery, 87 Mich. 120; Friend 
v. Dunks, 37 Mich. 25. 
Minn.—Todd vy. Bettingen, 109 
Minn. 493, 124 NW 443; Taylor v. 
Read, 19 Minn. 372. 
Mo.—Magoffin v. Muldrow, 12 Mo. 
; Harris v. Dougherty, 68 Mo. A. 
105; Winningham yv. Fancher, 52 Mo. 
a 458; Sharp v. Carthage, 48 Mo. A. 
Mont.—Schaeffer v. Miller, 41 Mont. 
417, 109 P 970, 1837 AmSR 746. 
Nebr.—Thiele v. Carey, 85 Nebr. 
454, 123 NW 442, 1383 AmSR 679; 
Warder, etc., Co. v. Myers, 70 Nebr. 
15, 96 NW 992; Rogers v. Walsh, 12 
Nebr. 28, 10. NW. 467. , 
Nev.—Davis v. Thompson, 1 Nev. 


N. H.—McDonald v. Metropolitan 
LiitineCor,) 680 iNe Ho, 33 Al OOLNTS 
AmSR 548; Lebanon v. Heath, 47 
N. H. 353; King v. Hutchins, 28 N. H. 
561; Randlet v. Herren, 20 N. H. 102. 

N. J.—Brady v. Franklin Sav. Inst., 
74 N. J. 05 °595,'65 A°1117;- Brady Vv. 
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unless the failure of consideration is shown to | be attributable 


Franklin Sav. Inst., 73 N. J. L. 152; 
62 PAP eT “ati 4Ne bao ooo GoseA 
1117]; Wood v. Sheldon, 42 N. J. L. 
421, 36 AmR 523; Smith v. Smith, 28 
N. J. L. 208, 78 AmD 49. 

N. M.—Daly v. Bernstein, 6 N. M. 
380, 28 P 764. f 

N. Y.—Mehlhop v. Central Union 
Trista Loo) Ne ov) 10200) Ls NE 
751; Bier v: Bash, 186 N. Y. olay (fe) 
NE 1101 [aff 107 App. Div. 429, 95 
NYS 281]; Gould v. Oneonta, 71 N. Y. 
298 [aff 3 Hun 401, 6 Thomps. & C. 
43]; Lawrence v. Van Deventer, 51 
N. Y. 676; Thompson v. Dunbar, 51 
N. Y. 675; Martin v. McCormick, 8 
N. Y. 331 [rev 6 N. Y. Super. 366]; 
Eno v. Woodworth, 4 N. Y. 249, 53 
AmD 370; Armour vy. Sound Shore 
Front Impr. Co., 159 App. Div. 213, 
144 NYS 340; Bier v. Bash, 107 App. 
Div. 429, 95 NYS 281 [aff 186 N. Y. 
565 mem, 79 NE 1101 mem]; Silver 
v. Krellman, 89 App. Div. 363, 85 
NYS 945; Guarantee Sav., etc., Co. Vv. 
Moore, 35 App. Div. 421, 54 NYS 787; 
Churchill v. Stone, 58 Barb. 2338; 
Briges v. Vanderbilt, 19 Barb, 222, 
Gould vy. Oneonta, 6 Thomps. & C. 43 
{aff 71 N. Y. 298]; Petkus v. Liet- 
uvas Ukio Bankas, 123 Misc. 193, 204 
NYS 726; Cohen v. Jacobwitz, 52 
Misc. 660, 102 NYS 519; Tausig v. 
Drucker, 90 NYS 380; Bean v. Carle- 
ton, 12 NYS 519 [aff 126 N. Y. 642, 
27 NE 852]; Kinney v. Winter, 1 
Edm. Sel. Cas. 109 [aff 1 N. Y¥. 365]; 
King v. Brown, 2 Hill 485; Murray 
v. Richards, 1 Wend. 58; Wheeler v. 
Board, 12 Johns. 363; Boisgerard v. 
New York Banking Co., 2 Sandf. Ch. 
ose fate Cheente:2 0). See Flan- 
drow v. Hammond, 148 N. Y. 129, 42 
NE 511; Schwinger v. Hickok, 53 N. 
Y. 286: Chapman v. Brooklyn, 40 

SEYavoiar 
NY C.—Tomlinson v. Bennett, 145 
N. Cc 279, 59 SE 37; Braswell v. 
American L. Ins. Co., 75 N. 8; 
White v. Green, 50 N. C. 47. 

N. D.—Gile v. Interstate Motor 
Car Co., 27 N. D. 108, 145 NW 732, 
LRA1915B 109. 

Okl.—Kokomo Oil Co. v. Bell, 81 
Ok 247, 198 2B 326. 

Or.—Vanderpool v. Burkitt, 113 Or. 
656, 2384 P 289. 

Pa,— Wharton v. Hudson, 3 Rawle 
390; In re Employment Agencies, 25 
a. Dist. 6 
fa SC Duncaneve bell, JIS) (Car. 


153; Wharton v. O’Hara, 11 S. C. L. 
65; Lacoste v. Flotard, 8 S. Cc L. 
467. 


Tenn.—Cardin v. Boyd, 11 Heisk. 
176; National Tel. Inst. v. Cassanova, 
34 Penn)! Civ. A. 175, 180 [eit Cyel: 


Tex.—Scott v. Jackson, (Civ. A.) 
147 SW_ 336. 

Va.—New York Mut. L. Ins. Co. v. 
Brown, 137 Va. 278, 119 SE 142; 


Newberry Land Co. v. Newberry, 95 
Va. 111, 27 SE 897; Buena Vista Co. 
v. McCandlish, 92 Va. 297, 23 SE 781; 
Garber v. Armentrout, 32 Gratt. (73 


Va.) 235; McWilliams v. Smith, 1 
Call (5 Va.) 128. E 
W. Va.—Vincenzo v. Richwood 


Banking, etc’, Co., 93 W. Va. 368, 117 
SH 882; Hix v. Scott, 79. W. Va. 727, 
94 SE 399; Hughes v. Frum, 41 W. 
Va. 445, 23 SE 604 [overr Nichols v. 
Porter, 2 W. Va. 13, 94 AmD 507]; 
Bier v. Smith, 25 W. Va. 830. 
Wis.—Factor v. Peabody Tailoring 
System, 177 Wis. 238, 187. NW 984; 
Jensen v. Miller, 162 Wis. 546, 156 
NW 1010; Washburn Land Co. vy. 
Sanborn, 150 Wis. 562, 137 NW 782; 
Paul v. Kenosha, 22 Wis. 266, 94 
AmD 598; Terry v. Allis, 16 Wis. 478; 
Lawton v. Howe, 14 Wis. 241; Tollen- 
son v. Gunderson, 1 Wis. 113. 
Eng.—Royal Bank v. Rex, [1913] 
RO Cer oko.) DomuURy ssi nto Oamilas 
230, 23 WestLR 315, 3 WestWkly 
994; Leeds, etc., Bank, Ltd. v. Walker, 
11 Q. B. D. 84; Gingell v. Glascock, 8 
Bing. 86, 21 ECL 456, 1381 Reprint 
333; Young v. Cole, 3 Bing. N. Cas. 
724.32 ECL 334, 132: Reprint 589: 
Devaux v. Conolly, 8 C. B. 640, 65 


ECL 640, 137 Reprint 658; 
Ve Bannister, 17 ©. By Nissi e10SielelZ 
ECL 708, 144 Reprint 284, 23 HRC 
198; Gurney vy. Womersley, 4 E. & B. 
133, 82) MCh 7133," 119 sReprint OL; 
Gompertz v. Bartlett, 2 E. & B. 849, 
75 HCL 849, 118 Reprint 985; Strick- 
land v. Turner, 7 Exch. 208, 155 Re- 
print 919; Hooper v. Treffry, 1 Exch. 
17, 154 Reprint 8; Bostock v. Jardine, 
Slee Cnn OOM al ooy Repisiniten 0s 
Knowles v. Bovill, 22 L. T. Rep. N.S. 
70; Bruce vy. Bruce, 5 Taunt. 495 
note, 1 ECL 256 note, 128 Reprint 
782; Jones v. Ryde, 5 Taunt. 488, 1 
DCL) 252/928) Reprint 17719) 

Can.—Webster v. Snider, 45 Can. 
S. C. 296 [dism app 20 Man. 562]; 
Moodie v. Jones, 19 Can. S. C. 266. 

Alta.—Butterfield v. Cormack, 7 
Alta. L. 26, 13 DomLR 817, 25 West 
LR 457. 

Man.—Sliter v. McComb, 15 West 
LR 188. 

Ont.—Ward v. Siemon, 43 Ont. L. 
113; Confederation Life Assoc. v. 
Howard Tp., 25 Ont. 197; Davies Co. 
v. Weldon, 10 OntWR 210; Evenden 
s Bea a Art Mfg. Co., 8 OntWR 
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{aJ] Thus, where plaintiff gave 
valuable consideration to defendant 
for defendant’s supposed interest in 
property of a brother, who had dis- 
appeared and was mutually supposed 
to be dead, but who subsequently re- 
turned, and no deed, but only re- 
ceipt had been executed, considera- 
tion was recoverable aS money had 
and received. Robertson v. Robert- 
et 137 Va. 378,119 SE 140, 36 ALR 


[b] Money paid for course of lec- 
tures.—Where plaintiff paid money 
under an agreement by defendant to 
give him a course of lectures, not at 
a certain hospital, and at the trial 
defendant insisted that certain pro- 
ceedings in that hospital were equiv- 
alent to the lectures, plaintiff was 
entitled to recover back the money 
paid on the contract. Bloom v. 
Freudenthal, 162 NYS 721. 

[c] Money paid for counterfeit 
bill.— Watson v. Cresap, 1 B. Mon. 
(Ky.) 195, 36 AmD 572. 

[d] Money paid for forged bills 
or notes.—White,v. Green, 50 N. C. 
47; Gurney v. Womersley, 4 E. & B. 
133, 82. HCL 133, 119 Reprint 51. 

[e] Money paid for home and sup- 
port.—Where a party, agreeing to 
provide a home or support for the 
life of another, fails by his own fault 
in his undertaking, he fails to earn 
any part of the consideration, and, if 
paid in advance, it may be recovered 
back. Morrison v. Larrison, 15 Del. 
211, 40 A 1107; Lathrop vy. Mayer, 86 
Mo. A, 355. 

{f] Money paid for stock.—(1) A 
person who pays money for shares in 
a company which never comes into 
existence, pays it on a consideration 
which fails and may recover such 
amount in an action of money had 
and received unless it is shown that 
he has consented to, or acquiesced in, 
the application made of such money 
by those into whose hands it comes. 
David v. May, 195 Ill. A. 549. (2) 
Where plaintiff, who contracted to 
buy stock in a bank in Lithuania, 
payable in either German marks or 
United States dollars, elected to pay 
in marks, on his rescission for de- 
fendant’s failure to deliver, he was 
entitled to recover what he paid in 
marks, and not its equivalent in cur- 
rency of United States or other 
country. Petkus v. Lietuvos Ukio 
Bankas, 123 Misc. 193, 204 NYS 726. 

{g] Money paid for void county 
warrants.—Keller v. Hicks, 22 Cal. 
457, 83 AmD 78; Milner v. Pelham, 30 
Ida. 594, 166 P 574; Rogers v. Walsh, 
12 Nebr. 28, 10 NW 467. 

{[h] Money paid on an uncertain 
contingency, which both the payor 
and payee expected would happen, 
but which did not, may be recovered 
in an action for money had and re- 


peal 


to some fault on the part of 


ceived. Riggs v. Taylor, 20 F. Cas. 
No. 113832, 2 Cranch C. C. 687 [rev 
Pee IS points Ge Pets 59s awed 
2 4 

[i] Money paid to employment 
agency as fee where applicant failed 
to secure employment. In re Hm- 
ployment Agencies, 25 Pa. Dist. 818. 

[j] Money paid to physician.—A 
statute rendering communications be- 
tween physician and patient priv- 
ileged merely prescribes a rule of 
evidence, and does not prevent action 
for money had and received to re- 
cover money paid by the patient to 
the physician in consideration of the 
latter’s guaranty to cure him of a 
certain disease, where such consid- 
eration fails. Bernard vy. Dr. Nelson 
Co., 123 Minn. 468, 143 NW 1138. 

[k] Money paid under contract 
for purchase of realty.—(1) Money 
paid under a contract for the pur- 
chase of real estate where title 
proves defective or there has been 
any material misrepresentations or 
improper description made by the 
vendor himself, his agent, or his auc- 
tioneer employed to sell, may be re- 
covered under this count. Laflin v. 
Howe, 112 Ill. 253; Demesmey v. 
Gravelin, 56 Ill. 98; Watson v. Wool- 
verton, 41 Ill. 241; Trinkle v. Reeves, 
25 Jil. 214, 76 AmD 793; Bernei v. 
Baltimore, 56 Md. 351; Gunby v. 
Sluter, 44 Md. 237; Daly v. Bernstein, 
6 N. M. 380, 28 P 764; Bier v. Smith, 
25 W. Va. 830; Jensen v. Miller, 162 
Wis. 546, 156 NW 1010; Mecklem y. 
Blake, 22 Wis. 495, 99 AmD 68; Terry 
v. Allis, 16 Wis. 478; Tollenson v. 
Gunderson, 1 Wis. 113; Norfolk v. 
Worthy, I Campb: 3373; Marrer sys 
Nightingal, 2 Esp. 639. (2) Where 
plaintiff contracted to purchase cer- 
tain land at a specified price per acre, 
the quantity to be determined by a 
survey, and both parties were mis- 
taken as to the consideration for the 
transfer because of an error by the 
surveyor in locating the high-water 
mark in front of the premises, so 
that plaintiff paid for more than he 
actually obtained, he was entitled to 
recover such overpayment, in an ac- 
tion for money had and received, 
as an implied promise. Armour y. 
Sound Shore Front Impr. Co., 159 
App. Div. 213, 144 NYS 340. (3) See 
generally Vendor and Purchaser [39 
Cye 20431. 

[1] Money paid under a mutual 
mistake as the price of that which 
has no legal existence or validity 
may be recovered back as paid with- 
out consideration, where the vendor 
is responsible for the mistake or 
represents a person so responsible, 
MecGoren v. Avery, 37 Mich. 120. 

[m] When money has been ob- 
tained by a son from his father, in 
consideration of promises unfulfilled, 
and which in equity and good con- 
science he should refund, the same 
may be recovered upon the common 
counts in assumpsit with bill of par- 
ticulars filed, as for money had and 
received, Hix v. Scott, 79 W:... Vas G2ks 
94 SH 399. 

[n] Instances of inapplicability of 
rule.—(1) Money cannot be ordered 
repaid as upon a failure of considera- 
tion where the failure is the nonper- 
formance of a promise; the remedy in 
such a caSe is the recovery of dam- 
ages for the breach of the promise. 
Wood v. Grand Valley R. Co., 30 Ont. 
L. 44, 16 DomLR 361, 5 OntWN 475 
[app dism 51 Can. S. C. 283, 22 Dom 
LR 614]. (2) An action upon an 
account for money had and received 
and for the erection of improvements 
on land is not sustained by evidence 
showing that defendant sold land to 
plaintiff and received a part of the 
purchase money; the latter, while in 
possession, made improvements on 
the premises, and then abandoned the 
same, from fear of personal violence 
on the part of defendant. Cole v. 
Alexander, 113 Ga. 1154, 39 SE 477. 
(3) Where plaintiff gave his money 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 11-14] 


plaintiff himself.*8 


[§ 12] 2. Partial Failure. While it has been held 
in some cases that, to sustain an action for money 
had and received, on the ground of failure of con- 
sideration, the failure must be total,*® the better 
where a contract fails in 
if it is a precise and definite part, capable 
of being ascertained by computation, a correspond- 


view seems to be that, 
part, 


to defendant’s intestate to be used 
to enable him to live while he was 
working for the success of a highly 
speculative project, and agreed to 
take his recompense out of that proi- 
ect when it reached the incorporation 
and dividend paying stage, and the 
intestate used his best endeavors but 
failed and subsequently died, the 
time had not arrived and on account 
of intestate’s death never could ar- 
rive when according to the terms of 
his contract plaintiff is entitled to 
receive anything from defendant, and 
the real complaint of plaintiff is not 
that the consideration for his con- 
traet has failed, but that the ad- 
venture on which he embarked has 
failed. Palmer vy. Guillow, 224 Mass. 
1, 112 NE 498. (4) Where one paid 
money to an officer of a privateer for 
a share of the prizes she might make 
during a cruise on which she was 
then bound, and soon after the news 
of peace arrived and prevented the 
proposed cruise, the money so paid 
could not be recovered back, as paid 
on a consideration which had failed, 
as the return of peace must have 
been a risk equally Known to the 


parties. Woodward v. Cowing, 13 
Mass. 216. 
BS Ill.— David v. May, 195 Ill. A. 
i Ind.—McKee vy. Miller, 4 Blackf. 
22. 

Mont.—Degenhart v. Cartier, 58 
Mont. 245, 192 P 259. 

N. Y.—Flanagan v. Callahan, 22 


Conv. 


N. D.—Gile v. Interstate Motor Car 
Okl.—Kokomo Oil Co. 

Or. 656, 234 P 289. aa 
N. S.—Maritime Gypsum Co., 
Newfoundl.—Harvey v. Goodfellow, 

Petroleum Corp., 5 F. (2d) 636. 
Tll,—Pheenix Mut. L. Ins. 

78. 


Mise. 139, 48 NYS 708. 
Co., 27 N. D. 108, 145 NW 732, LRA 
1915B 109. 
Ver well si 
Okl, 247, 198 P 326. 
Or.—Vanderpool vy. Burkitt, 
Va.—Johnson vy. Jennings, 10 Gratt. 
(51 Va.) 1, 60 AmD 323. 
Ltd. 
v. Redden, 46 N. S. 285, 8 DomLR 
155,-11“BastLR 155. 
7 Newfoundl. 834. 
39. U. S.—Watchorn v. Roxana 
Conn.—Dean yv.. Mason, 4 Conn. 428, 
10 AmD 162. 
Baker, 85 Ill. 410. 
Mo.—Templeton v. Jackson, 13 Mo. 
N. H.—Smarf v. gals, 62 Ni: EL625 
Stevens v. Cushing, 1 N. H. 17, 


AmD ; 

N. Y.—International Coal Products 
Corp. v. Fargo, 203 App. Div. 713, 196 
NYS 831; Jospe v. Lighte, 22 Misc. 
146, 48 NYS 645. See Bureau of In- 
vestigated Value, Inc. v. Murphy, 188 
NYS 259 (holding that, where plain- 
tiff had agreed to mail prospectus 
setting forth the merits of defend- 
ant’s stock to a certain number of its 
clients in consideration of a specified 
sum of money, a part of which was 
paid in cash, defendant’s remedy on 
plaintiff’s failure to perform fully 
was by suit or counterclaim for 
breach of the contract, and not for 
money had and received). 

Tex.—Smith v. Fly, 24 Tex. 345, 
76 AmD 109. 

Eng.—Wright v. Newton, 2 C. M. 
& R. 124, 150 Reprint 53; Blackburn 
v.. Smith)*2° ‘Exch. 783, 154 Reprint 
707; Barber v. Pott, 4 H. & N. 759, 
157 Reprint 1041; Colton v. Dorrell, 
17 Wkly. Rep. 672. 

[a] Possession under agreement 
of purchase.—Where a purchaser en- 
tered into possession under an agree- 
ment of sale, pending the examina- 


MONEY RECEIVED 


[41 C3.) 37 


ing part of the money paid may be recovered back, 


to another.*! 


tion of title, which was afterward 
claimed defective and retained pos- 
session for a considerable period of 
time, the action for money had and 
received could not be maintained as 
the parties could not be put in statu 
quo. Blackburn v. Smith, 2 Exch. 
783, 154 Reprint 707. 

[b] Possession under  license.— 
Where plaintiff paid an initial fee or 
charge to defendants, to secure the 
privilege of maintaining a stand on 
the latter’s premises, but no term 
was specified, and after nine months’ 
enjoyment thereof at a monthly 
rental, he was dispossessed, but how 
or by whom did not w»pear, there was 
no basis for an action to recover the 
money paid either on the ground of 
rescission or of failure of considera- 
tion. Jospe v. Lighte, 22 Misc. 146, 
48 NYS 645. 


rtm Ark.—Lafferty v. Day, 7 Ark. 
258. : 
Ill.—Underhill v. Gaff, 48 Ill. 198. 
Ky.—Jones-Gray Constr. Co. v. 


Stephens, 167 Ky. 765, 181 SW 659. 

Mass.—Hill v. Rewee, 11 Metce. 268 
[eit Miner v. Bradley, 22 Pick. 457; 
Parish v. Stone, 14 Pick. 198, 25 AmD 
378; Johnson v. Johnson, 3 B. & P. 
162, 127 Reprint 89] Shaw, 


CS: Woy 

Mo.—Sharp v. Carthage, 48 Mo. A. 
26. 

N. J.—Brautigam v. Dean, 85 N. J. 
L. 549, 89 A 760 [aff 86 N. J. L. 676, 
92 A 344]. 

Tenn.—National Tel. Inst. v. Cassa- 


(per 


nova, 3 Tenn. Civ. A. 175. 

Tex.—Mueller v. Simon, (Civ. A.) 
183 SW 68. 

Wash.—Bart v. * Pierce County, 60 
ese 5OW, LIT P5822), 32 “LURANS 
1151. 

W. Va.—Gaffney v. Stowers, 73 W. 


Va. 420, 80 SE 501. 


[a] Thus, where defendant agreed 
to sell plaintiff a retail liquor license 
held by defendant, together with 


other property, and the city licensing 
board refused to consent to plaintiff 
receiving the license, there was a 
failure of consideration of the con- 
tract of sale, entitling plaintiff to 
rescind and recover the purchase 
price advanced, the license being the 
principal thing contracted for. Put- 
nam y. Bolster, 216 Mass. 367, 103 NH 
942. 

[b] Goods sold by sample.—lIf 
some of the goods are of the char- 
acter and quality ordered and others 
are not, the purchaser may accept 
the goods that are according to sam- 
ple and reject the remainder, and in 
such case, if he has paid the pur- 
chase price in advance, he may sue 
for such remainder as for money had 
and received. Mueller v. Simon, (Tex. 
Civ. A’) 183 SW 63,65) [cit Cyc]. 

[c] Rent paid under a lease of 
land upon which the lessee could not 
safely enter on account of doubtful 
title in the lessor may be recovered 
back as money paid on a considera- 
tion that has partially failed, if paid 
without knowledge of facts showing 
defect in the title. Gaffney v. 
Stowers, 73, W. Va. 420, 80 SE 501. 

[d] Where complete performance 
of a contract is prevented by un- 
avoidable accident the amount which 
it would have reasonably cost to 
perform the uncompleted part may 
be recovered where plaintiff has paid 
full money consideration for com- 
plete performance. Jones-Gray Con- 
str. Co. v. Stephens, 167 Ky. 765, 181 
SW 659. 

[fe] Where plaintiff, investing 
money in the stock of a corporation, 
was entitled to have a five-year con- 


although the bargain or contract $ 

[§ 13] D. Condemnation Money Paid to Another. 
The action may be maintained by one who is legally 
or equitably entitled to money accruing upon the 
condemnation of property, but which had been paid 


in form entire.*°® 


[§ 14] E. Share in Proceeds—1. Of Indemnity. 


tract of employment from defendant 
corporation upon certain “wages, the 
corporation’s failure to give him such 
a ccntract worked a failure of the 
consideration, and entitled him upon 
a tender of the stock to receive back 
the money invested, less the value 
of the contract or benefit received 
by him during his actual employ- 
ment, making allowance to him for 
services actually rendered for the 
benefit of the company. Brautigam 
Ve Dean, 285) IN. oJ: (549,589) “ANR7'60 
[aff 86 N. J. L. 676, 92 A 344]. 

[f] License fee.—(1) Where the 
necessity exists for a license both 
from the city and the county, and 
the dramshop keeper, after obtain- 
ing a license from the city and while 
it is in force, is prevented from ob- 
taining one from the county through 
the adoption of the local option law 
by the city, and the city thus by its 
own act renders the license by it 
nugatory for a part of the time for 
which it was issued, the dramshop 
keeper is entitled to recover from 
the city an appropriate part of the 
money paid by him to it for the li- 
cense. Sharp v. Carthage, 48 Mo. A. 
26. (2) One licensed to sell liquor by 
a county may recover from it the un- 
earned proportion of the license fee 
paid so far as it has not passed be- 
yond the county’s control, where the 
license was made inoperative by the 
incorporation, as a town, of the ter- 
ritory in which the saloon was con- 
ducted, and the enactment of an ordi- 
nance by such town compelling the 
licensee to procure a license from it, 
and hence may recover from the 
county the part of such license fee 
paid over to the county school fund, 
as such part was still within the con- 
trol of the county to use for a proper 
purpose, but cannot recover the part 
paid over to the state treasurer. Bart 
v. Pierce County, 60 Wash. 507, 111 
P 582, 31 LRANS 1151, 

41. Me.—Harris v. Howes, 75 Me. 
436. 

Mo.—Tamm vy. Kellogg, 49 Mo. 118; 
McAllister v. Reel, 53 Mo. A. 81. 

N. Y.—Poillon v. Gerry, 179 N. Y. 
14, 71 NE 262 [rev 84 App. Div. 640 
mem, 82 NYS 1112 mem]; De Peyster 
Ma Mali, 92 N. Y. 262, 16 ‘NY WklyDig 
566 [rev 27 Hun 439, 15 NYWklyDig 
209]; Tiemann v. Post, 42 App. Div. 
198, 58 NYS 1029; Brinckerhoff v. 
Wemple, 1 Wend. 470; Coutant v. 
Catlin, 2 Sandf. Ch. 485. 

Oh.—State v. Meiley, 22 Oh. St. 534. 

Wash.—Smith v. Gruber Lumber 
Ce., 81 Wash. 111, 142 P 493. 

[al Landlord and tenant.—Harris 
v. Howes, 75 Me. 436; McAllister v. 
Reel, 538 Mo. A. 81; Poillon v. Gerry; 
179 N. Y. 14, 71 NE 262 [rev 84 App. 
Div. 640 mem, 82 NYS 1112 mem]; 


airs v. Catlin, 2 Sandf. Ch. (N. 
Y.) 485. 
{[b] Rival claimants.—Tamm ov. 


Kellogg, 49 Mo. 118. 


[c] Tenants in common.—Brinck- 
MA v. Wemple, 1 Wend. (N. Y.) 
[a] Action for money paid into 


probate court and wrongfully re- 
tained by probate judge.—State v. 
Meiley, 22 Oh. St. 534. 

fe] Damages caused by elevated 
railroad.—Where a grantor having 
reserved the right to recover the 
damages to the property by the erec- 
tion of an elevated railroad has a 
right to recover from the grantee a 
portion of the money obtained by 
the grantee from the railroad, the 
grantee was entitled to credit for 
sums paid attorneys in prosecuting 
the action, and for the employment 


38 [41 C3: 


Where one person has received money as an indem- 
nity in which another has the right to share, the 
latter may maintain an action for money had and 


received for his portion.*” 
[§ 15] 2. Of Common Property. 


be maintained by one tenant in common to recover 
his share of the proceeds of the common property, 
real or personal, from his cotenant by whom they 
have been received,** if the question of title to the 
but not otherwise.** 

[§ 16] 3. Of Joint Undertaking. 
sons, having a joint option for the purchase of 
real estate, contract to complete the purchase and 
to share the profits of a sale by them, one may 
recover from the other his share of the profits after- 


land in common is not raised; 
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ward so made,*° 


The action may 
other owner.*® 


When two per- 


[$§ 14-18 


And on the refusal of one of two 


joint owners of personal property, purchased under 
an agreement that it should be sold and the pro- 
ceeds equally divided between them, to make such 
division, such an action will lie in favor of the 


[§ 17] F. Money Paid under Unenforceable or 
Voidable Contracts.** 
vires contract*® or one which is void or invalid*® 
may be recovered in such an action. 
action may be maintained to recover money paid 
on account of a contract which has not been exe- 
cuted,°° or which is too indefinite for,°! or impossible 
of,°2 performance, or which the payee had no au- 
thority to make.®* 


Money paid under an ultra 


So also the 


IV. PRIVITY BETWEEN PARTIES 


[§ 18] A. In General. 


of counsel in the United States su- 
preme court, with interest, the money 
being paid in good faith, and the 
amount being reasonable. Wehren- 
berg v.,.Seiferd, 125 App. Div. 527, 
109 NYS 896. 

[f{] Failure of plaintiff to assert 
rights.— Where the assignee of mort- 
gagee did not intervene in the con- 
demnation proceedings, or present his 
claim for the award until it was paid 
by the county treasurer, with whom 
it was made, he could not recover the 
amount due on his mortgage from 


the treasurer and his bondsmen. 
Armstrong v. Moore, 1 Kan. A. 450, 
40 P 834. 

42. Cutler v. Rand, 8 Cush. 


(Mass.) 89; Smith v. Hicks, 1 Wend. 
(N. Y.) 202, 5 Wend. 48; Gochenauer 
v. Good, 3 Penr. & W. (Pa.) 274. 

43. Ala.—King v. Martin, 67 Ala. 


Tithe 
Ill.— Gottschalk v. Smith, 156 Il. 
877, 40 NE $37 [aff 54 Ill. A. 341]. 
Me.—Gardiner Mfg. Co. v. Heald, 5 
Me. 381, 17 AmD 248. 
Hloster;,) 9) Pick 


Mass.—Haven v. 
112, 19 AmD 353; Miller v. Miller, 7 
Pick. 133,..19 AmD 289; Stiles iv. 
Campbell, 11 Mass. 321; Jones v. Har- 
radcen, 9 Mass. 540 note; Brigham Vv. 
eae es 9 Mass. 538. 

N. Y.—Coles v. Coles, 15 Johns. 159, 
8 AmD 231. 

Pa.—Brubaker v. Robinson, 3 Penr. 
& W. 295. 


44. Miller v. Miller, 7 Pick. 
(Mass.) 133, 19 AmD 264. 

45. Jackson vy. Emmens, 119 Pa. 
856, -13-A 210. 

46. Murphy v. Craig, 76 Mich. 155, 


42 NW 1097. 

47. Failure of consideration see 

oe bp ba Ie 

48. Brennan v. Gallagher, 199 Ill. 
207, 65 NE 227; Anthony v. House- 
hold Sewing Mach. Oo., L6eR. Ts oG1y 
18 Ai 176,05) LRA 575. 

[a] Loan to corporation ultra 
vires.— Money loaned to a corporation 
to be repaid in preferred stock to be 
subsequently issued may be recov- 
ered back where the corporation had 
at the time of the loan no power to 
issue such stock, although such 
power has been granted to the cor- 
poration before the trial of the ac- 
tion. Anthony v. Household Sewing 
EGR. DB aS: CAG Gab 


S.—Conegress, ete., Spring 
Co. v. Knowlton, 103 U. S. 49, 26 L. 
ed. 347; Jones v. Mutual Fidelity Co., 


123 Fed. 506; Andrews Bros. Co. v. 
Youngstown Coke Co., 86 Fed. 585, 30 
CCA 293. 


Aia.—Nelson v. Shelby Mfg., ete., 
Sows 96 Alas bls, 17S 695; 38) AmSR 
116. 

Cal.—Whyte v. Rosencrantz, 123 
Cal. 634, 56 P 436, 69 AmSR 90. 

Md.—Maryland Hospital v. Fore- 


—— 


Although it is held that 
to support an action for money had and received 
there must be some privity between the parties in 


man, 29 Md. 524. 
Mass.—Mason v. Waite, 17 Mass. 
0. 

Mich.—Rothstein v. Weeks, 224 
Mich. 548, 195 NW 49; Kuchenmeister 
v. Dusza, 218 Mich. 497, 188 NW 337; 
Hoyt v. Paw Paw Grape Juice :Co., 
158 Mich. 619, 123 NW 529; Gubbins 
yoo oy 146 Mich. 453, 109 NW 

Mo.—Gwin v. Smur, 49 Mo. A. 361. 

N. J.—Smith v. Smith, 28 N. J. L. 
208, 78 AmD 49; Force v. Dutcher, 
18 ww J. Ea. 401. 

Y.—Hathaway v. Delaware 
Coe 185 N. Y. 368, 78 NE 153,113 
AmSR 909, 13 LRANS 273. 

Utah.—Pardee v. Salt Lake County, 
39, Utah .482, 118 P 122, 36: LRANS 
377, AnnCas1913E 200. 

Wis.—Tucker v. Grover, 60 Wis. 
233, 19 NW. 92; Northwestern Union 


Packet Co. v. Shaw, 37 Wis. 655, 19 
AmR 781; Brandeis v. Neustadtl, 13 
Wis. 142. 


Compare Delaney v. Great West- 
ern Milling Co., Ltd., 22 Austr. C. L. 
R. 150 (contract subsequently invali- 
dated by statute). 

[a] Gambling transaction.—Mason 
v. Waite, 17 Mass. 560. 

[b] No meeting of minds.—A pur- 
ported contract whereby defendant 
agreed to deliver a tailor-made suit 
or overcoat to plaintiff after plaintiff 
had paid a certain sum in weekly in- 
stallments, but which did not specify 
the material or other description of 
the garment, is void, there being no 
meeting of the minds of the contract- 
ing parties, and payments made 
thereon by plaintiff can be recovered. 
Factor v. Peabody Tailoring System, 
177 Wis. 238, 187 NW 984. 

{c] Money paid to a partnership 
association in consideration of a con- 
tract of employment, invalid for an 
insufficiency in its execution, may be 
recovered in assumpsit for money 
had and received. Hoyt v. Paw Paw 
Grape Juice Co., 158 Mich. 619, 123 
NW_ 529. 

[ad] Void under statute of frauds. 
—Whyte v. Rosencrantz, 123 Cal. 634, 
56 P 436, 69 AmSR 90; Kuchenmeister 
v. Dusza, 218 Mich. 497, 188 NW 387. 

[fe] Woid for corporation failing to 
comply with statutory conditions.— 
pores v. Mutual Fidelity Co., 123 Fed. 

[f] Where a public corporation 
incurs an obligation authorized by 
statute, but contrary to the form 
thereof, the law implies a promise to 
pay such money so as to authorize 
an action for its recovery. Pardee 
v. Salt Lake County, 39 Utah 482, 
118, PB). 122, :364 LRANS, 377,. AnnCas 
1913E 200. 

50. Collins v. Pearsall, 134 App. 
Div. 820, 119 NYS 203; Tomlinson v. 
Bennett, 145 N. C. 279, 59 SE 387. 

51. Tri-State Constr. Co. v. Watts, 


relation to the money sought to be recovered,°* the 
preponderance of authority is to the effect that no 
further privity is required than that which results 


152 Ark. 110, 237 SW 690. 


Bae Briges v. Vanderbilt, 19 Barb. 
GNa Ys 22:20 

53. Dill v. Wareham, 7 Mete. 
(Mass.) 438; Davis v. Marston, 5 
Mass. 199. 

54. U. S.—St. Louis Second Nat. 


Bank v. Grand Lodge F. & A. M., 98 
Uns: 123, 25 Li ted. (os. Cary va Curtis. 
3 How. 236; Green v. Wilbraham, 190 
Fed. 274. 

Ala.—Illinois L. Ins. Co. v. Jaffe, 
145 Ala. 676, 40 S 47; Dulany v. Dick- 
erson, 12 Ala. 601. 

Ill.— Neill v. Chessen, 15 Ill. A. 266. 
are ane ea v. Brown, 6 Blackf. 

Ky.—Henderson v. Winstead, 185 
Ky. 693, 215 SW 527, 528 [quot Cyc]. 

Mass.—Vranecx v. Ross, 98 Mass. 
591; Denny v. Lincoln, 5 Mass. 385. 

Mich.—Corey v. Webber, 96 Mich. 
357, 55 NW 982: Ryan vy. O’Neil, 49 
Mich. 281, 18 NW 591. 

Minn.—Van Hoesen vy. Minnesota 
Bapiise State Convention, 16 Minn. 


N. H.—Hutchins v. Brackett, 22 N. 
H. 252, 53 - Amb 9248" piWaxrren’ ave 
Batchelder, 15 N. H. 129. 

N. J.—Westcott v. Sharp, 50 N. J. 
L. 392,'13 A 248; Nolan v. Manton, 


46 N. J. L. 231, 50 AmR 403; Sergeant 
wa Stryker, 16 N. J. L. 464, 32 AmD 

N. M.—Socorro City Bd. of Educa- 
ion v. Robinson, ION. Me 234, 342 Pr 

N. Y.—Stemmler v. Alsdorf, 167 
App. Div. 663, 153 NYS 8; White v. 
Robinson, 145 App. Div. 751, 130 NYS 
388; Kane vy. Aldridge, 78 Hun 606, 
29 NYS 444; Dickey v. Dickey, 39 
pe 386; Fox v. McComb, 18 NYS 

Or.—Eugene First Nat. Bank v. 
Hevey, 34 Or. 162, 554 P 535. 

Pa.—Bloom v. Gourlay, 35 Pa. 
Super. 116. 

k. I—Richmond v. Read, 33 R. I. 
527, 5381, 82 A 387 [eit. Cye]. 
ae C.—Smith v. Ehrick, 8 S. Cc. lL. 

Tex.—Graham v. Jackson, (Civ. A.) 
189 SW 551; Clements v. Dowdy, 69 
Tex. Civ. A. 366, 128 SW 942. 

Utah.—Mader v. Taylor, etc. Co., 
16 Utah 161; 49..P. 255, 

Vt.—Capital Garage Co. v. Powell, 
96 Vt. 227, 118 A 883. 

Va.—Newberry Land Co. v. New- 
berry, 95 Va. 111, 27 SE 897. 

Wash.—Klundt v. Bachtold, 110 
Wash. 594, 188 P 924. 

Eng.—Howell v. Batt, 5 B. & Ad. 
504, 27 ECL 216, 110 Reprint: 877; 
Baron v. Husband, 4 B. & Ad. 611, 
24 ECL 269, 110 Reprint 586; Yates 
v, Bell, °3°.By & Alai96 48, 5. HCE 3703 
106 Reprint 796; Watson v. Russell, 
5B. & Si1968,. 117 BEL 968,,1222 Re- 
print 1090; Barlow v. Browne, 16 
M. & W. 126, 153 Reprint 1127 [dist 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


, 


§ 18] 


from one person’s having another’s money, which 
he has no right conscientiously to keep, as in such 


Meert v. Moessard, 1 M. & P. 8, 17 
ECL 587]; Coles v. Wright, 4 Taunt. 
198, 128 Reprint 305; Haverson v. 
Cole, 6 Wkly. Rep. 17. 


C.—Tucker sv. Fitect Sound 


Bridge, etc:, Co., 15 B, C. 39 
Ont.—Simms Vv. Denison, 808 TRAC 
Q. B. 323; Canada Co. v. McDonald, 


25-Un. C. Q. B. 384; Branigan y. Cart- 
wright, 23 U. C. Q. B. 264. 

See Craig v. Matheson, 
452 (the action for money had and 
received was inapplicable to the case 
under consideration, such action ly- 
ing only where a person has received 
money under circumstances render- 
ing the receipt of it a receipt by such 
person to the use of plaintiff), 

“Another principle held to be fun- 
damental to this action is this: that 
there must exist a privity between 
plaintiff and defendant; something on 
which an obligation, an engagement, 
a promise from the latter to the 
former can be implied; for if such 
implication be excluded from the re- 
lation between the parties by positive 
law, .or by inevitable legal intend- 
ment, every foundation for the prom- 
ise and of the action upon it is de- 
stroyed; for none can be presumed 
or permitted to promise what either 
law or reason does not warrant or 
may pete forbid.” Cary v. Curtis, 
3 How. (U. S.) 236, 247, 11 L. ed. 576 
{quot ee Vv. Wilvraham, 190 Fed. 
274, 9] 

55. U. S.—Gaines v. Miller, 111 U. 
S. 395,'4 SCt 426, 28 L. ed. 466; Ra- 
borg v. Peyton, 2 Wheat. 385, 4 L. ed. 
268; Revere Sugar Refinery v. Stone, 
ete., Co., 285 Fed. 167, 1738 [cit Cye); 
Lipman y.. Phenix Assur. Co., 258 
Fed. 544, 169 CCA 484; National ‘Bank 
of Gommerce v. Equitable Trust Co., 
227 Fed. 526, 142 CCA 158 [rev 211 
Fed. 688]; Jackson v. White, 194 Fed. 
677, 115 CCA 71; Leete v. Pacific Mill, 
etc., Co., 88 Fed. 957 [aff 94 Fed. 968, 
36 CCA 587]; Metropolis Bank v. 
Jersey City First Nat. Bank, 19 Fed. 
301. 

Ala.—Allen v. Mendelsohn, 207 Ala. 
527, 93 S 416, 31 ALR 1063; Christie 
v. Dyer, 205 Ala. 572, 88 S 668; Chris- 
tie v. Durden, 205 Ala. 571, 88 S 667; 
Farmers’ Bank, etc., Co. v. Shut, 192 
Ala. 53, 68 S 863; Young v. Garber, 
149 Ala. 196, 42 S 867; Levinshon v. 
Edwards, 79 Ala. 293; Harper v. Clax- 
ton, 62 Ala. 46; Waddill v. Alabama, 
etc.; R. Co., 35 Ala. 323; Thompson 
vy. Merriman, 15 Ala. 166; Louisville, 
ete., R. Co. v. Camody, 17 Ala. A. 158, 
82 S 648 [rev on other grounds 203 
Ala, 522, 84 S 824]. 

Ark.—Johnson v. Ditlinger, 140 
Ark. 509, 215 SW 694; Arkansas Nat. 
Bank vy. Martin, 110 Ark. 578, 163 SW 
795. 

Cal.—Kreutz v. Livingston, 15 Cal. 
344; Freitas v. Freitas, 31 Cal. A. 19, 
dD, Oo. 

Colo.—R. W. English Lumber Co. 
v. Hireen, 25 Colo. A. 199, 1386 P 475; 
Brown v. Stair, 25 Colo. A. 140, 150, 
136 P 1003 [cit Cyc]; Mumford v. 
Wright, 12°-Colo; A. 214,°55 P’744; 
Ph. Zang Brewing Co. v. Bernheim, 
WColon A. 528, .44,P) 380. 

Conn.—Gilson v. Boston Realty Co., 
82 Conn. 383, 73 A 765; Hagle Bank v. 
Smith, 5 Conn. 71,13 AmD 37. 

Del.—Grone v. Economic L. Ins. 


Corn (Oh) 80> 4.8.09). 
Gia.—Bates-Farley Sav. Bank v. 
Dismukes, 107 Ga. 212, 33 SE 175; 


Central R. Co. v. Uynchburg First 
Nat. Bank, 73 Ga. 383; Fischesser v. 
Heard, 42 Ga. 581; Whitehead v. 
Peck, 1 Ga. 140; Haupt v. Horovitz, 
et Gar A! 209)'°120' SH 495” AOD, 
Adair & McCarty Bros., Inc. v. Cen- 
tral Bank, etc., Corp., 20- Ga. A. 811, 
93 SE 542; Citizens’ Bank v. Rudisill, 
4 Ga. A. 37,'60 SE 818. 

Hawaii. 


Ill. — Bloomington Tp. Highway 
Comrs. v. Bloomington, 253 Ill. 164, 
97 NE 280, AnnCasi913A 471; Dono- 
van v. Purtell, 216 Ill. 629, 75° NE 


32-N. S.. 
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over.°> 


334, 1 LRANS 176; Springfield First 
Nat. Bank v. Gatton, 172 Ill. 625, 50 
NE 121 [aff 71 Ill. A. 323]; Alderson 
v. Ennor, 45 Ill. 128; Taylor v. Tay- 


lor, 20 Tl. 650; West Frankfort Bank, 
etc.,: Co. vi Barretti, 206 Ill. Ai 261; 
Taylor we Currey. 1926 Ty Ak b02 5 
Rommel y. Wenks, 186 Ill. A. 369; 
Schoden v. Schaefer, 184 Ill. A. 456; 
Anderson’ vy. Patty, 168 TliArw151; 
McGee v. McGee, 125. Ill. A. 436; 
Dorsey v. Williams, 48 Ill. A. 386; 


Drover’s Nat. Bank v. O’Hare, 18 I11. 
A. 182 [aff 119 Ill. 646, 10 NE 360]. 
Ind.—Indiana Business College _ v. 
Cline, 187 Ind. 416, 119 NE 712, LRA 
L9TSH O79: Boos” vo) Lang 163 ind! 
445, 71 NE 120; McFadden v. Wilson, 
96 Ind. 253; Horka v.. Wieczorek, 64 
Ind. A. 387, 115 NE 949; Jackson v. 
Creek, 47 Ind, A. 541, 94 NE 416. 

Iowa.—McClean v. Stansberry, 151 
Iowa 312, 131 NW 15, 35 LRANS 481. 

Me.—Bither v. Packard, 115 Me. 
306, 98 A 929; Mayo v. Purington, 113 
Me. 452, 94 A 935; Pease v. Bamford, 
96 Me. 23, 51 A 234; Calmis v. Whid- 
den, 64 Me. 249; Lewis v. Sawyer, 44 
Me. 332; Todd v. Tobey, 29 Me. 219. 

Md.—Mills v. Bailey, 88 Md. 320, 
oat 780; Penn v. Flack, 3 Gill & J. 

Mass.—Frost v. Gage, 1 Allen 262; 
Fitch v. Chandler, 4 Cush. 254; Car- 
negie v. Morrison, 2 Metce. 381; Hall 
v. Marston, 17 Mass. 575; Mason v. 
Waite, 17 Mass. 560; Arnold y. Ly- 
man, 17 Mass. 400, 9 AmD 154. Com- 
pare Rabinowitz v. People’s Nat. 
Bank, 235 Mass. 102, 126 NE 289 
(holding that an action for money 
had and received lies to recover 
money which should not in justice 
be retained by defendant, and which 
in equity and good conscience should 
be returned to plaintiff, not depend- 
ing on privity of contract, but on the 
doctrine of unjust enrichment). 

Mich.—Hoyt v. Paw Paw Grape 
Juice, Co., 158 Mich. 619, 123 NW 
529; Walker v. Conant, 65 Mich. 194, 
31 NW 786; Beardslee v. Horton, 3 
Mich. 560. 

Minn.—Brand vy. Williams, 29 Minn. 
238, 13 NW 42. Compare Heywood 
v. Northern Assur, Co., 133 Minn. 360, 
365, 158 NW 632, AnnCas1918D 241 
(where it was said: “To say that 
the law supplies the privity and the 
promise is but to indulge in legal 
fiction. 'There is no place for fiction 
in modern law. At a time when it 
was thought that no new right could 
be recognized, unless it could be en- 
forced through some old form of pro- 
cedure, a fiction which undertook to 
clothe a newly recognized right with 
the semblance of the garb of an old 
one, may have served a purpose, but 
fictions of the law never did deceive, 
nor can they now serve any real use- 
ful purpose. They should not be al- 
lowed to help or to hurt any man’s 
cause, but should be discarded as the 
archaic contrivances which they are. 
If a man has suffered a wrong which 
on recognized principles of right and 
justice the law ought to redress, a 
remedy should be given him, other- 
wise not. It seems to us better to say 
with frankness, that neither privity 
nor promise is required at all’’). 

Mo.—Clifford Banking Co. v. Dono- 
van Commn. Co., 195 Mo. 262, 94 SW 
527; Whitecotton v. Wilson, (A.) 197 
SW 168; Harly v. Atchison, etc. R. 
Co.,' 167 Mo. ‘A: 252,149 ‘SW 1170; 
Montgomery v. Wise, 188 Mo. A. 176, 
120 SW 100;, Richardson v. Moffet- 
West Drug Co., 92 Mo. A. 515, 69 SW 
398; Pipkin v. Ua eRe Loan, etc., 
Assoc., 80 Mo. A. 

Nev.—White Pine Se Bank y. 
Sadler, 19 Nev. 98, 6 P 94 

N. H.—Foge v. Worster AG Niall. 
ie 


. Y.—Hovey v. Elliott, 118 N. Y. 
ian, “23 NE 475 [rev 53 N. Y. Super. 


331]; Roberts v. Ely, 113 N. Y. 128, 
20 NE 606 [aff 9 NYSt 796]; Hatha- 
way v. Cincinnatus, 62 N. 434; 


Andrews v. Artisans Bank, 26 N.Y. 
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- cases the law implies a promise that he will pay it 


298; Byxbie v. Wood, 24 N. Y. 607 
[aff 15 N. Y. Super. 267]; Reis v. 
Volck, 151 App. Div. 613, 136 NYS 
367; Bleecker v. Balje, 138 App. Div. 
706, 123 NYS 809; Commercial Nat. 
Bank v. Sloman, 121 App. Div. 874, 
106 NYS 508; Causidiere v. Beers, 1 
Abb, Dec. 333, 2 Keyes 198; Gregg Vv. 
Houseman, 16 NYSt 67; "Pierce Vv. 
Crafts, 12 Johns. 90. 

N. C.—Houser v. MeGinnas, 108 N. 
Cy 631; 138 SH 139. 

biti ivan cee oh v. Hamm, 2 Oh. 


271, 

Okl.—Thurlwell v. Rabbit, 110 Okl. 
285, 285 P 923; Brooks y. Hinton 
State Bank, 26 Okl. 56, 60, 110 P 46, 
30 LRANS 807 [eit Cyc]. 

Pa.—Humbird v. Davis, 210 Pa. 
311, 59 A 1082; Rapalje v. Emory, 2 
Dall. 51, 1 L. ed. 285; McAvoy & 
McMichael vy. Commonwealth Title, 
ete., Co., 27 Pa. Super. 271. 

R. I—Richmond v. Read, 33 R. I. 
527, 531, 82 A 387 [cit Cyc]. 

Ss) C.—Link v, Barksdale, 70 S. C. 
487, 50 SE 189; Madden y. ‘Watts, 59 
SHO: 81, 37 SE 209; Peay v. Aiken, 32 
SAC TE. 1.08: 

S. D.—Finch y. Park, 12 S. D. 63, 
80 NW 155, 76 AmSR See Siems v. 


Feaane Sav. Bank, 7 S. . 338, 64 NW 
Tenn, — Dickson v. Cunningham, 
Be & Y. 203; Boyd v. Logan, Cooke 
Tex.—Ingram v. Posey, (Civ. A.) 
1388 SW 421. 


Vt.—Holt v. Ruleau, 92 Vt. 74, 102 
A 934; State v. St. Johnsburg, 59 Vt. 
332, 10 A 531; Penniman v. Patchin, 
5 Vt. 346; Colgrove v. Tillmore, 1 
Aik. 347 

Va. —Baltimore, ete? gRaweo: 
Burke, 102 Va. 643, 47 SE 824, 

Wash. — Soderberg v. King County, 
15 Wash. 194, 45 P 785, 55 AmSR 878, 
33 LRA 670. 

Wis.—Jensen v. Miller, 162 Wis. 
546, 156 NW 1010; Sterling v. Ryan, 
72 Wis. 36, 37 NW 572, 7 AmSR 818; 
Ela v. American Merchant’s Union 
Express Co., 29 Wis. 611, 9 AmR 619, 

Hng.—Grant v. Vaughan, 3 Burr. 
1516, 97 Reprint 957, W. Bl. 485, 96 
Reprint 281; Atty.-Gen. v. Perry, 
Comyns 481, 92 Reprint 1169; Kitchen 
v.' Campbell,. 3. Wils: C..P. 304,.95 
Reprint 1069. 

Compare Triplett v. Helm, 5 J. J. 
Marsh. (Ky.) 651 (holding that there 
was no such privity between an of- 
ficer of the law and an assignee of 
an execution as would make the 
former answerable to the latter after 
he had paid the money to the one in 
whose name it was collected and who 
insisted that, regardless of the as- 
signment, he was entitled to it). 

[a] Statoments of rule. — (1) 
“Privity of contract ‘except that 
which arises by implication of law 
from the fact that the defendant has 
money belonging to the _ plaintiff 
which he has no right to retain’ is 
not essential to the plaintiff’s right 
to maintain the action.’ Louisville, 
ete., R. Co. v. Camody, 17 Ala. A. 158, 
82 S 648 [rev on other grounds 203 
Ala. 522, 84 S 824]. (2) “No privity 
of contract between the parties is 
required, except that which results 
from the circumstances. The 
right on the one side, and the cor- 
relative duty on the other, create the 
necessary privity and justifies the 
implication of a promise by defend- 
ant to do that which justice and 
equity require.’ Reis v. Volek, 151 

pp.. Div. 6138,..614,:1386 /NYS 367. 
(3) “In such case the equitable prin- 
ciple on which the action is founded 
implies the promise. When the fact 
is found that the defendant has the 
plaintiff's money, if he can show 
neither legal nor equitable ground for 
keeping it, the law creates the privity 
and the promise.’’ State v. St. Johns- 
bury, 59 Vt, 332, 337, 10 A:531, [quot 
Holt v. Ruleau,’ 92 Vt. 74, 102 A 934, 


935]. 
[b] of plaintiff’s 


Vv. 


Possession 
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[§ 19] B. Between Recipient of Money and Per- 
The requisite privity to 
support the action®’ exists between a third person 


son Entitled Thereto.°® 


money is considered enough to sup- 
port the implied promise. Peay v. 
Aiken, 32 8. C. L. 108. 

{e] Money paid to minor.—Where 
a minor received money of plaintiff, 
and made a promise in writing to 
pay it to plaintiff's daughter, and 
after he came of age, being applied 
to by the daughter’s husband, said it 
was not then convenient to him to 
pay it, but that, on his arrival at 
plaintiff’s place of residence, whither 
he was then bound, he should pay 
him the money due him, no action lay 
for plaintiff on the express promise, 
but on this evidence a general in- 
debitatus assumpsit for money re- 
ceived to plaintiff’s use might be 
maintained, the evidence being suffi- 
cient to revive the debt, and to 
establish the consideration on which 
the law will imply a promise. Jack- 


son v. Mayo, 11 Mass. 147, 6 AmD 
NA 
[d] Only in case of mistate, 


fraud, duress, or mala fides.—Privity 
can be implied ‘‘fonly where the de- 
fendant has received money of the 
plaintiff, or money belonging to the 
plaintiff, by mistake, or fraud, or 
duress, or has come into possession 
of it mala fides, or on a consideration 
which has failed, or has tortiously 
converted the plaintiff's property into 
money. In other words, the money 
sought to be recovered in this action 
upon an im»lied promise must either 
be identically the money of the plain- 
tiff, of which the defendant has im- 
properly possessed himself; or the 
proceeds of some property, or issu- 
ing out of some fund, or emoluments 


belonging to the plaintiff.” Sergeant 
v. Stryker, 16 N. J. L. 464, 470, 32 
AmD 404. 

56. Right of persons receiving 


money for special purpose not car- 
ried out to recover see infra § 31. 

57. See supra § 18. 

58. U. S.—Revere Sugar Refinery 
v, Stone, etc., Co., 285 Fed. 167; Leete 
v. Pacifie Mill, ete., Co., 88 Med. 957 
[aff 94 Fed. 968, 36 CCA 587]; U. S. 
v. Mechanics’ Bank, 26 F. Cas. No. 
15,756, Gilp. 51. 

Ala.—Rockett v. Edmondson, 164 
Ala. 478, 51.S 143; Potts v: Gadsden 
First Nat. Bank, 102 Ala. 286, 14 S 
663; Shields v. Sheffield, 79 Ala. 91; 
Garrett v. Garrett, 27 Ala. 687; 
Thompson v. Merriman, 15 Ala. 166; 
Hitchcock v. Lukens, 8 Port. 333. 

Ark.—Bender v. Wooten, 35 Ark. 
31; Dawson vy. Gurley, 22 Ark. 381. 

Cal.—Ehrman v. Rosenthal, 117 
Cal. 491, 49 P 460; Kreutz v. Living- 
ston, 15 Cal. 344; ‘Reyntiens Veacdnbavvie 
Treadwell Realty Co., 22 Cal. A. 314, 
1347P 4333: Smith’ y.-harmers’, etc., 
Bank, 2 Cal. A. 377, 84 P 348. 

Colo.—Brown v. Stair, 25 Colo. A. 
140, 150, 186 P 1003 [cit Cyc]; Mum- 
ford v. Wright, 12 Colo. A. 214, 55 P 
744, 

Conn.—Davis v. Benton, 24 Conn. 
555; Camp v. ‘Tompkins, 9 Conn. 545. 

D. C.—Harr v. Roome, 28 App. 214. 

Ga.—Baker v. Hughes, 5 Ga. A. 
586, 63 SE 587. 

Ida.—Beymer v. Monarch, 19 Ida. 
SOA, Ls Pe 739: 

Ill.— Whitton v, Barringer, 67 Il. 
551; Snydacker v. Magill, 24 Ill. 138; 
Rogers v. Rollins, 185 Ill. A. 153; 
Twaits v. Willy H. Lau Co., 176 Ill. 
A. 588; Jacobson v. George J. Cooke 
Gor 156 M1. VAY DO 1L2s)) Drover's'» Nat: 
Bank v. O’Hare, 18 Ill. A. 182 [aff 119 
Ill. 646, 10 NE 360]. 

Ind.—Kennedy v. Gruell, 84 Ind. 
133; Miller v. Billingsley, 41 Ind. 489; 
Bush vy. Seaton, 4 Ind. 522. 

Ilowa.—Griffith v. McGinnis, 176 
NW 248; Johnson v. Collins, 14 Iowa 
63; Norway Dist. Tp. v. Clear Lake 
Dist. Tp.. 11 Iowa 506. 

Kan.—Black vy. Lawrence, 113 Kan. 
Dd eae bb 297, 

Ky.—Gray v. Overby, 37 SW 159, 
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18 KyL 531. 

Me.—Keene v. Sage, 75 Me. 138; 
Vose vy. Treat, 58 Me. 378; Goodwin v. 
Bowdea, 54 Me. 424; Schillinger v. 
McCann, 6 Me. 364; Dearborn vy. 
Parks, 5 Me. 81, 17 AmD 206. 

Md.—O’Neal v. Washington County 
School Comrs., 27 Md. 227; Owings 
v. Owings, 1 Harr & G. 484; Chapman 
We Williams, Tatar ns 16) (Ji, LOU gee bile 
see Bichelberger v. Murdock, 10 Md. 
373, 69 AmD 140 (where it was said 
that the action cannot be maintained 
without some act on the nart of de- 
fendant by which he binds himself 
to plaintiff). 

Mich.—Liesemer v. Burg, 106 Mich. 
124, 683 NW 999; Fay v. Sanderson, 48 
Mich. 259, 12 NW 161; Hosford v. 
Kanouse, 45 Mich. 620, 8 NW 567; 
Donkersley v. Levy, 38 Mich. 54; 
Twitchell v. Drury, 25 Mich. 3938. 

Minn.—Heywood v. Northern As- 
sur. Co., 133 Minn. 360, 158 NW 632, 
AnnCas1918D 241. 

Mo.—uUtley v. Tolfree, 77 Mo. 307; 
Moscow Mills Sav. Bank v. Sitton, 
(A.) 257 SW 1080; Strong v. Com- 
monwealth Trust Co., (A.) 199 SW 
1034; Deal v. Mississippi County 
Bank, 79 Mo. A. 262; Clark v. Har- 
risonville First Nat. Bank, 57 Mo. A. 
277; Frost v. Redford, 54 Mo. A. 345; 
Price v. Reed, 38 Mo. A. 489; Gibson 
Vi “Steduouisy jetes oR. (Co...,% los Ay 
586 [aff 76 Mo. 549]. 

N. H.—Wentworth vy. Gove, 45 N. 
H. 160; Holderness v. Baker, 44 N. 
aoa Hutchins v. Gilman, 9 N. H. 

N. Y.—Williams vy. Fitch, 18 N. Y. 
546; Erb vy. Banco di Napoli, 213 App. 
Div. 265, 210 NYS 149; Bleecker v. 

138 App. Div. 706, 123 NYS 
Port Richmond v. Richmond 
County, lo RA pp, Div. -27,)). 43 NYS 
147; McCafferty v. Decker, 3 Hun 
604; Ross v. Curtis, 30 Barb. 238 [aff 
31 N. Y. 606]; Haddock v. Kelsey, 3 
Barb. 100; Holthausen v. Pondir, 55 
N. Y. Super. 78, 18 NYSt 360 [aff 120 
N. Y. 622: mem, 23 NE 1152 mem]; 
General Mut. Ins. Co. v. Benson, 12 
N. Y. Super. 168; Berry v. Mayhew, 1 
Daly 54; Smith v. Woodruff, 1 Hilt. 
462; Levine v. Klein, 65 Misc. 498, 120 
NYS 196; Lefkowitz v. Reich, 50 
Misc. 319, 98 NYS 695; Spingarn vy. 
Rosenfeld, 4 Misc. 523, 24 NYS 733; 
Victer v. Fagin, 145 NYS 47; Har- 
rington v. Green, 107 NYS 403; Na- 
tional Temperance Soc., etc., House v. 
Anderson, 2 NYS 49; Nearing v. 
Brown, 10 NYSt 6387; Fisher v. Mar- 
tin, 6 NYSt 102; Judson v. Gray, 17 
HowPr 289; Delaware, etc., Canal Co. 
v. Westchester County Bank, 4 Den. 
97; Weston v, Barker, 12 Johns. 276, 
7 AmD 319; Neilson vy. Blight, 1 
Johns. Cas. 205. 

N. C.—Hasty Mercantile Co. v. 
Bryant, 186 N. C. ta 120 SE 200; 
White v. Hunt, 64 N. 496; Winslow 
v. Fenner, 61 N. C. rire ‘Draughan 
vy. Bunting, 31 N. C. 10 

Okl.—Martindale vy. Shaha, 51 Okl. 
670, 15h RP 1019) 

Or.—Powder Valley State Bank v. 
Hudelson, 74 Or. 191, 144 P 494; 
Baker City Mercantile Co. vy. Idaho 
Cement Pipe Co., 67 Or. 372, 136 P 
23; Edwards yv. Mt. Hood Constr. €o,, 
64 Or, 308, 130 P 49; First Nat. Bank 
v. Hovey, 34 Or. 162, 55-P 535. 

Pa.—Clark v. Kurtz;. 220 Pa. 358, 
69 A 811; Benner vy. Weeks, 159 Pa. 
504, 28 A 355; Grim vy. Thomas Iron 
@oryel'd) “Ra: 611, 8 A 595; Wynn v. 
Wood, 97 Pa. 216; Robértson v. Reed, 
47 Pa. 115; Stoudt v. Hine, 45 Pa. 30; 
Aycinena v. Peries, 6 Watts & S. 245; 
Kelly v. Evans, 3 Penr. & W. 387, 24 
AmD 325; Fleming v. Alter, 7 Serg. 
& R. 295; Hoopes v. Stoll, 2 Chest. 
Co. 40; Scott v. Pilling, 2 Phila. 134. 

S. C.—Mann vy. Mann, .31 SiC." l: 
123; Duncan v. Moon, 23S. C. L. 332. 

Tex,.—Johnson vy. Patterson, (Civ. 
A.) 33 SW 1038. See Farmers’ Nat. 


[§ 19 


and one who received money or its equivalent under 
a promise or duty to pay it over to a third person;*® 
and when the money to be paid on a contract under 


ae v. Allard, (Civ. A.) 262 SW 
93). 

Vt.—Phelps v. Conant, 30 Vt. 277; 
Buck v. Albee, 27 Vt. 190; Crampton 
v. Ballard, 10 Vt. 251; Penniman v. 
Patchin, 5 Vt. 346. 

Va.—Taylor v. Cooper, 10 Leigh (37 
Va.) 817,340 Am Done 


Wash.—Jones v. Maes, 76 Wash. 
517, 1386,P 680, 

W. Va.—Handley v. Chesapeake, 
ete., R. Co., 9 W. Va. 474. 


Wis.—Sterling v. Ryan, 72 Wis. 36, 
37 NW 572, 7 AmSR 818; Hamlin v. 
Height, 32 ‘Wis. 237; Silkman v. Mil- 
waukee, 31 Wis. 555. 

Ont.—Court v. Holland, 4 Ont. 688. 

[a] Rule applied.i—Where a sol- 
dier under mandatory terms of the 
War Risk Insurance Act made a 
monthly allotment to his sister as 
guardian of his minor child, and such 
sister, in alleged ignorance of her 
real status and ownership of allot- 
ments she received, disposed of them . 
as her own, she was liable to such 
minor child therefor, and was not re- 
lieved from liability by returning it 
to her soldier brother. Giles -v. 
Woods, 212 Ala. 522, 103 S 561. 

[b] Inapplicability of rule.—(1) 
Evidence that a debtor drew an order 
on another for the payment of an 
account, and that the drawee made 
a memorandum of it in his books, 
and promised to pay the creditor the 
account, if he (the drawee) owed 
the debtor so much, does not support 
a count for money had and received 
by the creditor against the drawee. 
Barry v. Law, 89 Fed. 582, 1 Cranch 
C. C. 77. (2) When it is claimed that 
a payment by the debtor was in part 
for the use of a third person, the 
claim cannot be supported, unless 
something more is shown than the 
mere fact of payment, and that the 
creditor was under promise to the 
third person that he should have part 
of the amount paid, and, if there is 
no such showing, the rights of such 
third person must depend wholly 
upon the promise. Pride v. Commer- 
cial Union .Ins:+Co., Ltd.) 9) Alas 7A. 
334, 638 S 803. (8) In order to make 
defendants liable for money had and 
received to the use of creditors of 
their subcontractor, on the ground of 
their mere failure to pay to their 
subcontractor, or on his account, a 
sum claimed to be his due, there 
must be a showing at least that there 
had been a settlement with him under 
which the sum so claimed had been 
allowed as so much money, and that 
defendants had agreed to pay it as 
their own obligation accordingly. 
Barden v. Briscoe, 386. Mich. 254. 
(4) In case of a mere agency, for 
the transmission of money, the 
party for whom the money was 
designed cannot maintain an action 
against the agent, for money had 
and received to his use, but to 
sustain an action there must be 
an express promise by the agent. 
Bigelow v. Davis, 16 Barb. (N. Y.) 
561. (5) Where defendant took the 
rent from a tenant, who was about 
to pay it to a landlord, on the repre- 
sentation that he would keep it until 
the landlord was identified, the land- 
lord had no right of action against 
him. Martin v. Graham, 17 NYS 710. 
(6) An action for money had and re- 
ceived will not lie by a creditor 
against a third person, in whose 
hands funds have been deposited by 
a debtor, with directions to pay them 
over to the creditor in extinguish- 
ment of a debt, unless there is an 
agreement either express or to be 
implied from the circumstances of 
the case, by which the funds become 
the property of the creditor, so that 
the debtor loses all control over them, 
and is disabled from giving them 
another direction, or unless. the 
money is deposited with the concur- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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seal is, by the terms of the contract, made payable 
to one not a party thereto, such person may sue 
in assumpsit for money had and received, using the 
sealed instrument as evidence of his right to re- 


cover.°? 


[§ 20] C. Conflicting Claimants cf Same Fund. 
Where there are two claimants for the same money 
and one of them is recognized as being entitled to 
it by the person from whom it is due, and is paid, 
the other cannot sue him to recover the money, for 
the reason that, having received the money under 
a claim of right in himself, the law will not imply 
any contract or promise by him to hold the money 
for the use of the other claimant, or to pay it over 
to him, and, therefore, there is not, under the cir- 
cumstances, any privity of contract on which to 


rence of the creditor, expressed previ- 
ous to its receipt by the agent. Sea- 
man v. Whitney, 24 Wend. (N. Y.) 
260, 35 AmD 619. 

{c] Limitation of rule.—(1) It 
has been held that the rule that 
plaintiff is entitled to recover money 
to which he has an equitable title, 
and which he can trace in equity into 
the hands of defendant, in an action 
for money had and received, is con- 
fined to money received for plaintiff 
by some one standing toward him in 
a fiduciary capacity. Cole v. Bates, 
186 Mass. 584, 72 NE 333; Borden v. 
Boardman, 157 Mass. 410, 32 NE 469; 
Fiske v. Fisher, 100 Mass. 97; Patch 
v. Loring,.17 Pick. (Mass.), 336. (2) 
Under this limitation of the rule, 
where one has put money in the 
hands of another as a fund from 
which his creditors are to be paid 
and the recipient has promised, 
either expressly or by implication, 
from his acceptance of the money 
without objection to the terms on 
which it was delivered to him, to 
pay such creditors, they may main- 
tain an action against the holder of 
the fund for money had and received. 
Frost v. Gage, 1 Allen (Mass.) 262; 
Mellen v. Whipple, 1 Gray (Mass.) 
Sie hitchay ver Chandlersj54; Cush. 
(Mass. ) 254; Carnegie v. Morrison, 2 
Metc. (Mass.) 381; Hall v. Marston, 
17 Mass. 575; Arnold v. Lyman, 17 
Mass. 400, 9 AmD 154. (3) And 
where personal property, which had 
been attached upon several..writs, 
was sold by consent of the parties, 
and the proceeds naid. over by the 
officer to the attorney of all the 
plaintiffs, and the attorney, as such, 
received the same, as an aggregate 
sum, and subsequently, having ob- 
tained judgment in the actions, re- 
tained the executions in his posses- 
sion, he was liable in assumpsit to 
each plaintiff for his portion of the 
proceeds, according to the priority 
of his attachment. Hardy v. Peters, 
19 Pick. (Mass.) 370. (4) So one who 
has been employed as agent to col- 
lect the rents of real estate, and who 
continues, to collect them after a 
transfer of the title, is liable for 
them to the:true owner, in an action 
for money had and received, al- 
though he was ignorant of the trans- 
fer. Hills v..Bearse, 9 Allen (Mass.) 
403. (5) And it has been held that 
one who enlisted in the military serv- 
ices of the. United States under a 
representation that the town toward 
the quota of which he enlisted was 
only paying a certain sum as bounty, 
and who accordingly accepted such 
sum without any contract for the 
payment of anything further to him, 
may nevertheless recover, upon a 
count for money had and received, 
from the broker’ through whose 
agency he enlisted a sum paid to 
such broker by the town as bounty 
for the enlistment. Sullivan v. Fitz- 
gerald, 12 Allen (Mass.) 482. (6) 
Where a public agent received money 
from the government to discharge 
plaintiff's claim, but neglected. to pay 
it over, he- was liable for money had 
and received... Freeman v.. Otis. 9. 


MONEY RECEIVED 


found the action.®° 
claims of two rival claimants are not independent, 
but are identical, and one title is superior to the 
other, the rule that payment to the wrong claim- 


[41 O], 4h 


But it has been held that, where 


ant does not affect the debt due the rightful cred- 


[§ 21] 


Mass. 272, 6 AmD 66. 

59. Clark v. Walker, 14 Del. 287, 
32 A 646. 

60. Cal.—Edmundson v. Mason, 16 
Cal. 386; Whittle v. Whittle, 5 Cal. A. 
COC Iie 7s 

Ill.—Carpen v. Hall, 29 Dll, 512; 
Hall v. Carpen, 27 Ill. 386, 81 AmD 
233; Trumbull v. Campbell, 8 Ill. 502; 
Charleston vy. Charleston, 52 Ill. A. 
41; Rushville v. Rushville, 39 Ill. A. 
taps Atteberry vy. Jackson, 15 Ill. A. 
Ind.—Shultz v. Boyd, 152 Ind. 166, 
52 NE.750; Conklin v. Smith, 7 Ind. 
107, 68 AmD 416 [foll Britzell v. Fry- 
berger, 2 Ind. 176; Farlow v. Kemp, 


7 Bilackf. 544; Salmon v. Brown, 6 
Blackf. 347]. 
Mass.—Rand v. Smallidge, 130 


Mass. 337; Moore v. Moore, 127 Mass. 
22; Leonard v. Nye, 125 Mass. 455; 


Wilson v. Hill, 3 Metc. 66; Lee v. 
Thorndike, 2. Metce. 313; Law v. 
Thorndike, 20 Pick. 317;. Heard v. 


Bradford, 4 Mass. 326. 

Mich.—Hosmer y. Welch, 107 Mich. 
470, 65 NW 280, 67 NW 504; Corey v. 
Webber, 96 Mich. 357, 55 NW. 982. 

N..J.—Nolan y. Manton, 46 N. J..L. 
231, 50 AmR 403; Sergeant v. Stryker, 
16 N. we L. 464, 32 AmD 404, 

N. Y.—Smith v. Goldsborough, 236 
N. Y.. 340, 140 NE 718; Hathaway. v. 
Cincinnatus, 62 Ney. 434; Decker v. 
Saltzman, 59 N. Y. 2755 Hathaway Vv. 
Homer, 54 N. Y. 655 [rev 5 Lans. 
267]; Rowe vy. Auburn Bank, 51 N. Y. 
674; Butterworth v. Gould, 41 N. Y. 
450; Patrick v. Metcalr, 37 N. Y. 332; 
Dumois v. Hill, 2 App. Div. 525, 37 
NYS 1093: [aff 11 Misc, 242, 32 NYS 
164]; Osby v. Conant, 5 Lans. 310; 
Getty: v. Campbell,. 25 N. Y. Super. 
664; Barry v. Crandall, 180 NYS 183. 

Pa.—Real Est. Sav. Inst. v. Linder, 
T4Rawy ath: 
ton Bank, 1. Rawle 54; 
Amery, 1 Yeates 533, 
Rapalje v. Emory, 2 Dall. 
L. ed. 285, 361. Compare Durdon v. 
Gaskill, 2 Yeates 268 (holding. that 
the action will lie against a devisee 
who received money belonging to an- 
other legatee). 

R. I.—Brown y. Dunn, 45 R. I. 63, 
119 A 758; Richmond y. Read, 33 R..I. 
527,) 634; 82 A 387 [cit Cyc], 

Va.—Burton v. Burton, 10 Leigh 
(3s Vials). 597, 

Wis.—Dent vy. Cotzhausen, 23 Wis. 
120,.99 AmD 111. 

Eng.—Vaughan y. Matthews, 13 Q. 


Messier v. 


B. 187,, 66- ECL 187,, 116 Reprint 
1234. 
[a] Rule applied.—A statute ap- 


plying to highways taken over by 
the state and transferring to the 
state the benefit of rights of a town- 
ship in agreements with companies 
using highways, operated when no- 
tice to a township was given that 
the state, took over the highways, 
and after that a township: had no 
status on which to found a right 
arising under the doctrine of pay- 
ment to one of two conflicting claim- 
ants to a sum paid by a street -rail- 


way under a contract to pay; an an-. 


nual sum in lieu of its duty to repair 
a highway used.by it: 


Diechman vy. Northamp- 


‘tindale v. Shaha, 51 Okl. 


‘Com. v. New-.,|.toxhi 


itor, or give rightful creditor the right to recover 
money from the wrongful claimant, does not apply.®t 
And where the liability of the persons to whom the 
money is due has been discharged by payment to 
one claimant who does not assert any hostile claim 
to the whole amount, it has been held that another 
claimant who is rightfully entitled to share in the 
money may maintain an action for money had and 
received against claimant so paid.®? 

D. Mistake or Fraud by Law or Authority. 
When one has receiyed money from a third person 


tons Tp: Vo Passive 20 meAuL ee 

b] Exception rule was pre- 
sented where the complaint among 
other things alleged that defendant 
received the money in question and 
deposited it to be paid over to whom- 
soever it might rightly belong, and 
it is also alleged that the parties to 
the suit for its recovery from the . 
debtor in its several stages of liti- 
gation had notice and knowledge that 
the interest of defendant’s intestate 
had been assigned to plaintiff’s tes- 


tate. Angel, v. Smith; 6 App. Div. 
2515939 NYS 1115; 

61. Barry v. Crandall, 180 NYS 
183. See Carnegie Trust Co. v. Bat- 


tery Place Realty Co., 67 Misc. 452, 
454, 122 NYS 697 (“In the cases of 
Carver v. Creque,.48 N. Y. 385, and 
Hathaway v. Cincinnatus, 62 N. Y. 
434, the Court of Appeals also has, 
I believe, inferentially recognized the 
rule that, where there are not two 
independent claims to the money 
owed, but simply two parties. claim- | 


ing to be the owners of the same 
debt or chose in action, the party. 
having the superior title may main- 


tain an action for money had and re< 
ceived against the wrong claimant, 
if hé receives: the money; and tha 

court has expressly limited the ap- 
plication of the rule laid down:in the 
earlier cases. to cases where the 
claims are independent, and held that 
it does.not apply where there is one 
claim and the dispute is as’ to: who’ 
has: title to that claim... Where title: 
is derived from a common source and 
one title is superior.to that of the 
other, there is sufficient privity be- 
tween the parties: to support an ac- 
tion:.on an implied: contract’). 

[a] Award of an international 
commission, although conclusive as: 
to the validity:and amount of claims 
to be paid by a nation, is not con- 
clusive as to the conflicting rights 
of different persons to. the. sum 
awarded them, and where money is 
paid: under such an award by a for- 
eign nation nominally, or by mis- 
take to one, but another’ has an in- 
terest in such award, such. other may 
recover’ the sum awarded or the. 
amount of his interest therein from: 
the one: so receiving it. Leonard vy. 
Nye, 125 Mass. 455; Lee v. Thorndike,. 
2 Metc;. (Mass.): 313;) Law v. Thorn- 
dike, 20 Pick. (Mass.) 317; Heard v. 
Bradford, 4 Mass. 326. 

62. Brown v. Stair, 25 Colo; A..140, 
149, 136 P 1003 [cit Cyc]. See Mar- 
Gri eds) 
1019 (where a client having made:a 
contract with three lawyers in re- 
spect to a fee to be paid at the end 
of litigation in a sum proportionate 
to the property recovered paid the 
fees to one firm of.the attorneys as 
he had agreed to. in the contract, an 
action may be maintained by the 
other attorney against his associates. 
for an accounting in the form of an 
action for money had and received, 
and such action: is not. based upon 
the contract with ‘the client, but upon 
an. implied...contract, with ‘the at- 
nae collecting the fees to account 

for.:hig part)... ss Soe, { 


42 [41.C.9.] 


® 


through some mistake or fraud by law or authority, 
which, but for the mistake or fraud, would have 
vested the right to the money in plaintiff, plaintiff 
may recover such money in an action for money 


had and received.® 


[§ 22] E. Separate Principals of Common Agents. 
Where an agent is employed by several principals, 
the common employment creates the relation and 
privity between the principals such as will sustain 
an action for money had and received by one against 
another to recover money belonging to the former 
and paid over by the agent to the latter.®* 

[§ 23] F. Between Recipient of Money Fraudu- 


MONEY RECEIVED 


fraud.® 


received.®? 


[$$ 21-26 


lently Obtained from Third Person and Owner of 
Money. ‘The requisite privity® does not exist be- 
tween one who receives from a third person money 
fraudulently obtained‘by the latter, and the owner,®¢ 
unless the recipient of the money was aware of the 


[§ 24] G. Between Lender of Money and Third 
Person to Whose Use It Has Been Applied.*® 
in whose behalf money is borrowed without author- 
ity, but to whose use it is apphed by the borrower, 
is not hable to the lender as for money had and 


One 


V. CONSIDERATION OR PURPOSE FOR WHICH MONEY WAS RECEIVED 


[§ 25] A. In General. 
money had and received, 


63. U. S.—Kay County v. Pollard- 
Campbell Dredging Co., 251 Fed. 249, 
163 CCA 405. 

Ark.—Claxton v. Kay, 101 Ark. 350, 
142 SW 517, AnnCas1913E 972. 

Colo.—Mumford v. Wright, 12 Colo. 
A. 214, 55 P 744, 

Minn.—Vetter v. Sandbo, 114 Minn. 
144, 130 NW 450. 

N. Y.—Matter of New York Corp. 
42 App. Div. 198, 58 NYS 


276 Pa. 


Counsel, 
1029, 

Pa.—Com. v. 
172, 120 A128. 

Tex.—Jeff Davis County v. Davis, 
(Civ. A.) 192 SW 291 

Va.—Norfolk v. Norfolk County, 
120 Va. 379, 91 SE 820 

Wis.—St. Croix County v. Webster, 
111 Wis. 270, 87 NW 302. 

[a] Illustrations.—(1) Where ter- 
ritory formerly in a county was an- 
nexed to a city of the same name, 
and railroad and terminal property 
was located in such territory, but 
was erroneously assessed after the 
annexation as if in the county, and 
the error in assessment was not’ cor- 
rected within the statutory period so 
that the assessment was final, and 
the railroad and terminal companies 
were required by law to pay the taxes 
to the county, which they did, the 
receipt of the county being a com- 
plete acquittance, the county was 
liable to the city in an action of in- 
debitatus assumpsit for the money 
received from the companies. Nor- 
folk yv. Norfolk County, 120 Va. 379, 
91 SE 820. (2) Where the commis- 
sioners of a county, to defray the 
expense of building bridges, for 
which the county alone was liable, 
took from the fund of a drainage dis- 
trict an amount sufficient to pay a 
warrant duly issued to plaintiff for 
value, and plaintiff was thus denied 
payment, plaintiff may recover from 
the county in an action for money 
had and received. Kay County v. 
Pollard-Campbell Dredging Co., 251 
Fed. 249, 163 CCA 405. (8) Fines and 
costs for offenses under the Vermont 
Liquor Law are payable to the state, 
and, where such fines are paid by the 
justice by whom they are imposed 
into the village treasury, an action 
for money had and received will lie 
in: the name of the state for their 
recovery. State v. St. Johnsbury, 59 
Vt. 332, 10 A 531. 

64. Gray v. Ellis, 164 Cal. 481, 129 
P 791; Chase v. Willman Mercantile 
Co., 63 Mo. A. 482; Ackerman v. Cobb 
Lime Co., 125 N. Y..361,:26 NE 456 
[rev 51 Hun 310, 3 NYS 8921: Hatha- 
way v. Cincinnatus, 62 N. Y. 434. 

65. See supra § 18. 

66. U. S.—Gale v. Chase Nat. 
Bank, 104 Fed. 214, 43 CCA 496. 

Ala.—Batson v. Alexander City 
Bank, 179 Ala. 490, 60 S 3813; Ala- 
bama Nat. Bank v. Rivers, 116 Ala. 1, 
22 S 580, 67 AmSR 95. 


Ark.—Oklahoma State Bank y. Cen- 


Newton Tp., 
| 


To sustain an action for 
it must appear that the 
money in question belonged to plaintiif, that it was 
secured by defendant without plaintiff’s consent, 


has failed.7° 


tral Arkansas Bank, 120 Ark. 369, 179 
SW 509. 
Conn.—Mechanics’ Bank v. Wood- 
ward, 74 Conn. 689, 51 A 1084. 
Ga.—Tanner v. Lee, 121 Ga. 524, 49 


SE 592. 
Kan.—Benjamin.v. Welda State 
Bank, 98 Kan. 361, 158 P 65, LRA 


i917A 704. 

Mass.—Specialty Glass Co. v. 
Daley, 172 Mass. 460, 52 NE 633 [foll 
Spaulding v. Kendrick, 172 Mass. 71, 
51 NE 453). 

Mich.—Walker v. Conant, 69 Mich. 
321, 37 NW 292, 13 AmSR 391; Bull 
x Brockway, 48 Mich. 523, 12 NW 
685. 

Mo.—Case v. Hammond Packing 
Co., 105 Mo. A. 168, 79 SW 732. 

N. Y.—Ball v. Shepard, 202 N. Y. 
247,95 NE 719 [rev 135 App. Div. 
612, 120 NYS 830]; Newhall v. Wyatt, 
139 N. Y. 452, 34 NE 1045, 36 AmSR 
712; Stephens v. Brooklyn Bd. of 
Education, 79 N. Y. 183, 35 AmR 511; 
Justh v. Commonwealth Nat. Bank, 
56 N. Y. 478 [aff 36 N. Y. Super. 273, 
45 HowPr 492]; New York Title,. etc., 
Co. v. Title Guarantee, etc., Co., 206 
App. Div. 490, 201 NYS 529 [aff 237 
N. Y. 626 mem, 143 NE 769 mem|1; 
Carlisle v. Norris, 157 App. Div. 313 
142 NYS 393 [aff 215 N. Y. 400, 109 


NE 564, AnnCas1917A 429). See 
Thalmann v. Importers’, ete., Nat. 
Bank, 187 N. Y. 540, 80°: NE 1120 


(recognizing rule). 

Tenn.—yYoung v. Dibrell, 7 Humphr. 
270. 

[a] Money received for preéxist- 
ing debt.—If, without notice of an- 
other’s claim thereto, a creditor re- 
ceives money from his debtor in pay- 
ment of a preéxistinge debt, the true 
owner cannot thereafter compel such 
bona fide creditor to account therefor, 
Tanner v. Lee, 121 Ga. 524, 49 SH 592. 
To same effect Benjamin v. Welda 
State Bank, 98 Kan. 361, 158 P 65, 
LRAI191L7A 704; Stephens v. Brooklyn 
Ba. of Mducation, 720 NO Yea s3. 785 
AmR 511. 

67. Arkansas Nat. Bank v. Martin, 
110 Ark. 578, 168 SW 795; Hight v. 
Walker, 78 Ill. A. 451; Brie R. Co. v. 
Vanderbilt, 5 Hun (N. Y.) 123; Hill 
Syrup Co. v. Seattle Nat. City Bank, 
129 Wash, 171, 224 P 578. 

68. Right of holder of invalid mu- 
nicipal bond to recover money paid 
see Municipal Corporations [28 Cye 


1636]. 

69. Me.—Otis v. Stockton, 76 Me. 
506. 

Mass.—Kelley v. Lindsey, 7 Gray 


287. 
N. J.—Fidelity Trust Co. v. Federal 
Trust Co., 87 N. J. Ha. 550, 100 A 615. 
N. Y.—Stephens v. Brooklyn Bd. of 
Education, 79 N. Y. 183. 


Tex.—Combest v. Glenn, (Civ. A.) 
142 SW 112. 
{a] Rule not applied.—(1) One 


who has furnished money upon repre- 
sentations of town officers that the 


and without giving any valid consideration, or, if 
with plaintiff’s consent, upon a consideration which 


[§ 26] B. Necessity of Actual Receipt of Money 


money was needed for municipal use 
may maintain an action for money 
had and received to recover it, al- 
though he is unable to show that 
such officers were specially author- 
ized, if he goes farther and shows 
that the appropriation of the money 
lent discharged the legitimate ex- 
penses of the town. Billings v. Mon- 
mouth, 72 Me. 174. (2) Where the 
secretary of an association, without 
authority to borrow for the company, 
borrowed money from plaintiff for 
the purpose of covering up: his defal- 
cations and applied such money in 
the business of the association, plain- 
tiff might recover from the latter 
where he believed, on account of the 
official position of the borrower, that 
the money was loaned to the asso- 
ciation. Leonard v. Burlington Mut. 
Loan Assoc., 55 Iowa 594, 8 NW 463. 

70. U. S.—Bradley Lumber Co. v. 
Bradley County Bank, 206 Fed. 41, 
124 CCA 175; Olmstead v. Distilling, 


etc., Co., 77 Fed. 265. 
Colo. —Morgan Brokerage’ Co. 
Shumwell, 16 Colo. A. 185, 64 P 379. 


Ill.—Bothwell v. Brown, 51 Oil. 
aeal Swanson v. Lederer, 163 Ill. A. 


Ind.—Ashton vy. Shepherd, 120 Ind. 
69, 22 NE 98; McQueen v. State Bank, 
2 Ind. 413. 

. _Ky.—Ball v. Clark, 179 Ky. 455, 200 
SW 623. 

Me.—Raymond v. Lowe, 87 Me. 329, 
32 A 964; Lane v. Smith, 68 Me. 178. 
i 23 Pick. 
95; Raynham vy. Rounseville, 9 Pick. 
44. 

Miss.—Bynum vy. Dalton, 95 Miss. 
429, 48 S 1019. 

Mo.—Ford-Davis Mfg. Co. v. Mag- 
gee, (A.) 233 SW 267; Walmsley v. 
Stowell, 174 Mo. A. 67, 160 SW 62. 
_N. H—Leighton v. Twombly, 9 N. 
H. 483. 

N. Y.—Logan vy. Fidelity-Phenix F. 
Ins €o.;: 187) App. Div. 153,°175 NYS 
505; Jacobs v. Sire, 133 App. Div. 
617, 118 NYS 274; Guarantee Sav., 
etc., Co. v. Moore, 35 App. Div. 421, 
54 NYS 787; Brown v. Babcock Elec- 
tric Carriage Co., 71 Misc. 549, 125 
NYS 544; Thorne v. Dillingham, 1 
Den, 254, 

N. C.—Devereux v. Rochester Ger- 
manvins,.Cois98 Ne Cr 6) 8S bi639t 

N. D.—Gile v. Interstate Motor Car 
Co., 27 N. D. 108, 145 NW 732, LRA 
LILS BsLO9e 

Or.—Kern v. Feller, 70 Or. 140, 154, 
140 P 7385 [quot Cyc]. 

Va.—Robertson v. Robertson, 137 
Va. 378, 119 SE 140, 86 ALR 479; 
Norfolk v. Norfolk County, 120 Va. 
379, 91 SE 820. 

[a]: Assignment of lease without 
recourse.—Where a person in posses- 
sion of premises who had established 
his claim of an oral lease thereof in 
dispossess proceedings by trustees of 
the owners assigned his interest in 
the lease to another by assignment 


For later casos, developments and changes in the law see cumulative Annotations, same title, page and note number. _ 


§ 26] 


by Defendant. Plaintiff must show that defendant 
actually received his money, or prove such facts 
as to raise a fair presumption that he received it.7! 


But it is not necessary to prove 


longing to plaintiff was actually and physically given 


reciting the dispossess proceedings,’ 


anu tnat they nad resulted in an 
order determining that the assignor 
had an oral lease, and further re- 
citing that the assisnment was made 
without recourse as against the as- 
signor, whether the order should be 
reversed or not, the assignment 
transferred only the possession of 
the property and the assignee’s title 
in the alleged oral lease, and the as- 
signee, having taken possession and 
held it for the term of the alleged 
oral lease, could not recover the con- 
sideration paid for the assignment 
as for money had and received, be- 
cause on appeal it was held that the 
assignor had no lease. Jacobs v. 
Sire, 133 App. Div. 617, 118 NYS 274. 

{b] iquidated damages.—W here 
plaintiff deposited. with defendant a 
certain Sum under a stipulation that 
it should be liquidated damages on 
plaintiff’s breach of the contract, and 
plaintiff breached the contract and 
defendant performed as far as plain- 
tiff permitted it to do, plaintiff could 
not recover such deposit as money 
had and received. Gile v. Interstate 
Motor Car Co., 27 N. D. 108, 145 NW 
732, LRA1915B 109. 

{c] Where, against the protest of 
the recipient, a benefit is bestowed 


upon him, he is not liable at the suit | 


of the one whose action resulted in 
such benefit, which action the recipi- 
ent was powerless. to- prevent. 
Swanson v. Lederer, 163 Ill. A. 69. 

{d] Where a defendant in as- 
sumpsit received money by a right 
independent in its origin from plain- 
tiff’s original right, in no way going 
upon or displacing the latter, re- 
covery is properly denied, since the 
express facts negative any possibility 
of a promise of defendant to pay 
plaintiff anything, and negative any 
privity between their claims of right, 
while no consideration exists. Nor- 
folk v. Norfolk County, 120 Va. 379, 
91 SE 820. ‘ 

71. U. S—Lamar v. McCay, 109 U. 
azo Setslole ies, ed. 919 [rey 
12 Fed. 367, 20 Blatchf. 474]; Doug- 
lass v. Reynolds, 7 Pet. 113, 8 L. ed. 
626; Houston Oil Co. v. Drake, 182 
Fed. 202, 104 CCA 568; Kimberly v. 
Butler, 14 F. Cas. No. 7,777; Read v. 
Bertrand, 20 F. Cas. No. 11,601, 4 
Wash. C. C. 514. 

Ala.—Pipe, ete., Co. v. Bailey, 194 
Ala. 261, 69 S 825, 826 [cit Cyc]; Illi- 
nois L. Ins. Co. v. Jaffe, 145 Ala. 676, 
40 S 47; Nelson v. Montgomery First 
Nat: Bank, 139 Ala. 578, 36 S 707, 
101 AmSR 52; St. Louis, etc., Packet 
Co. v. McPeters, 124 Ala. 451, 27 S 


518; Moody v. Walker, 89 Ala. 619, 
7 S 246; Calvert v. Marlow, 6 Ala. 
337; Davis v. Lime Cola Bottling 


Works,,18 Ala. A. 562, 93 S 328. 

Ark.—Hutchinson vy. Phillips, 
ATK, 2705 

Cal.—Whittier v. Home Sav. Bank, 
161 Cals Sil, Wo P92" Herrick v. 
Hodges, 13 Cal. 431; Cavanagh v, 
Shaver, 56 Cal. A. 758, 207 P 275. 

Ga.—Lary v. Hart, 12 Ga. 422. 

Tll.— Grayville, ete., R. Co. v. Burns, 
92 Ill. 302; Stahl v. Ansley, 7 Ill. 32; 
Taylor v. Currey, 216 Ill. A. 19; Neill 
v. Chessen, 15 Ill. A. 266; Gallagher 
v. Frarer, 4 Ill. A. 330. ‘ 

Ind.—Ashton y. Shepherd, 120 Ind. 
69, 22 NE 98; Markle v. Steele, 2 
Blackf. 344. 

Ky.—Madison v. Wallace, 7 J. J. 
Marsh. 98; Johnson v. Haggin, 6 J. J. 
Marsh. 581; Gaines v. Scott, 3 KyL 
418. 

Me.—Titcomb v. Powers, 108 Me. 
347, 80 A 851; Rand v. Nesmith, 61 
Me. 111. 

Md.—Brent v. Davis, 9 Md. 217; 
Parker v. Fassett, 1 Harr. & J. 337. 

Mass.—Stadmiller v. Schirmer, 248 
Mass. 244, 142 NE 905; Reitenbach 
v. Johnson, 129 Mass. 316; Stowe v. 
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MONEY RECEIVED 


that money be- 


Bowen, 99 Mass. 194. 
Mich.—Anderson v. 
Mich, 628, 52 NW 1025. 
Miss.—Fox v. Fisk, 7 Miss. 
White v. White, 3 Miss. 931. 
Mo.—Ford-Davis Mfg. Co. v. Mag- 
gee, (A.) 233 SW 267; Lang v. Fried- 
man, 166 Mo. A. 354, 148 SW 992; 
Powell Hardware Co. v. Mayer, 110 
Mo. A. 14, 83 SW 1008; Kemp v. 
Foster, 22 Mo. A. 643. 
Le J.—Budd v. Hiler, 27 N. J. L. 


N. Y.—Brooks v. People’s Bank, 233 
N. Y. 87, 1384 NE 846; Brundage v. 
Port Chester, 102 N. Y. 494, 7 NE 398; 
New York Guaranty, etc., Co. v. Glea- 
son, 78 N. Y. 503; National Trust Co. 
v. Gleason, 77 N. Y. 400, 38 AmR 632; 
Dewey v. Niagara County, 62 N. Y. 
294 [rev 2 Hun 392, 4 Thomps. & C. 
606]; Brooks v. People’s Bank, 192 
App. Div. 541, 183 NYS 243 [mod on 
other grounds 233 N. Y. 87, 134 NE 
846]; Murphy v. Lindstedt, 142 App. 
Div. 777, 127 NYS 609; Phoenix Bridge 
Co. v. New Jersey Steel, etc., Co., 30 
App. Div. 614, 52 NYS 275; Husson v. 
Sire, 78 Hun 6138, 28 NYS 866 [aff 149 
N. Y. 587 mem, 44 NE 1124 mem]; 
Artcher v. McDuffie, 5 Barb. 147; Bill- 
ington y. Richters, 28 Misc. 769, 59 
NYS 60; American Preservers Co. v. 
Wiltsie, 10 Mise. 463, 31 NYS 451; 
Molloy v. Conville, 138 NYS 1; Has- 
kins. V.. Dunham, Anth: N:P.) 111; 
SPOTS v. Bell, 5 Den. 370, 49 AmD 
275. 
ga C.—Winslow v. Fenner, 61 N. C. 

Oh.—Joseph Ringemann, Jr. Co. v. 
Broxtermann, 21 Oh. Cir. Ct. 776, 11 

i 368. 

Or.—Kern v. Feller, 70 Or. 140, 
154, 140 P 735 [quot Cycl. 

Pa.—Hopkins v. Beebe, 26 Pa. 85; 
Rush v. Good, 14 Sere. & R. 226; 
Hualsecker v. Heiney, 11 Serge. & R. 
250; Farnesly v. Murphy, Add. 22; 
Ralston v. Bell, 2 Dall. 242, 1 L. ed. 
865; Eastwick v. Hage, 1 Dall. 7222, 1 
L. ed. 109. 

R. %I.—Martin v. St. Aloysius 
Church, 38) R.. I. 339; 95 A 768. 

S. C.—Hall v. Wright, 43 S. C. L. 
392. a5 


Utah.—Boroughs v. 
Otanete, PAs Mio Ss, 

Vt.—Page v. Baxter Nat. Bank, 55 
Vt. 51; Lemington v. Stevens, 48 Vt. 
38; Burnap v. Partridge, 3 Vt. 144. 

Va.—Isom v. Johns, 2 Munf. (16 
Va.) 272. 

Wis.—J. V. Le Clair Co. v. Rogers- 
Ruger Co., 124 Wis. 44, 102 NW 346; 
Hassard v. Tomkins, 108 Wis. 186, 84 
NW 174; Blewitt v. McRae, 100 Wis. 
153, 75-NW 1008; Matheson v. Ma- 
zomanie, 20 Wis. 


92 
328; 


Corcoran, 


Peterson, 


Eng. — Prince v.* Oriental Bank 
Corp., 3 App. Cas. 325. 

Ont. — Robertson v. Wellington 
County,"27 UU, CQ. B: 336. 


Sask.—Saskatchewan, etc. El. Co. 
v. Hamilton Bank, 7-Sask. L. 134, 18 
DomLR 411, 29 WestLR 262, 7 West 
Wkly 100. 

{a] Rule applied.—(1) In an ac- 
tion for money paid by plaintiff on a 
contract for the purchase of land, a 
recovery can be had only against the 
person to whom it was paid, and not 
against a third person who took a 
conveyance of the land and assumed 
his erantor’s contract with plaintiff, 
as such action is based not on the 
contract of purchase, but on the 
proposition that the contract has 
been rescinded, and that the vendor 
has money paid to him without con- 
sideration. Aikman v. Sanborn, (Cal.) 
52 P 729. (2) Where, in’ an action 
to recover damages from defendant 
for mislocating plaintiff on certain 
public land, plaintiff testified that he 
paid no money to defendant, he there- 
by precluded himself from recovering 
either for fraud, or for money had 


[41 C.J.] 43 


to, and received by, defendant, it being sufficient 
to show that defendant had money in his possession 
‘belonging to plaintiff, which he cannot conscien- 
tiously retain,’” and it is sufficient if defendant has 
received the benefit indirectly.7* 


Thus, if a draft 


and received. Noble v. Libby, 144 
Wis. 632, 129 NW 791. ; 

[b] A bank is not bound by the 
receipt given by its manager, as it 
is not within the scope of the bank 
manager’s authority to give a receipt 
for money he had not received, and 
as this fact is generally known by 
all business men, it would be the 
same as if plaintiff company had ex- 
press notice of the limitation of the 
bank manager’s authority, and, there- 
fore, a bank is not liable in an ac- 
tion for money had and received 
brought by one who had settled with 
his agent on the strength of such a 
receipt. Saskatchewan, etc., Hl. Co. 
v. Hamilton Bank, 7 Sask. L. 134, 18 
DomLR 411, 29 WestLR 262, 7 West 
Wkly 100. 

{[c] A sheriff is not the agent of 
the county and, therefore, there can 
be no recovery against the latter for 
money paid to the former by plaintiff 
under protest in order to prevent his 
lands from being sold under a treas- 
urer’s warrant for taxes, where there 
was nothing to show that it had been 
paid over to the treasurer. Robert- 
son _-v. Wellington County, 27 U. C. 
Q..B.. 336. 3 

{d] Unpaid judgment in defend- 
ant’s favor against a third person is 
not a basis for an action for money 


had and received. Murphy v. Lind- 
arene 142 App. Div. 777, 127 NYS 
[el Money received by church 


treasurer is money had and received 
by the church. Martin v. St. Aloysius 
Church, 38 R. I. 339, 95 A 768. 

[f] Money received by a wife in 
the lifetime of her husband is in 
legal effect received’ by the husband, 
whether paid over to him or not, and 
cannot be recovered from her by his 
administrator in an action for money 


had and received. White v. White, 
3 Miss. 931. 

{g]_ A tax collector who, in his 
official capacity, wrongfully seizes 


and sells property, and pays the pro- 
ceeds into the public treasury, is not 
liable in assumpsit for the money re- 
ceived. Osborn v. Bell, 5 Den. (N. 
Y.) 370, 49 AmD 275, 

{h]_ Rule not applied.—(1) When 
an officer sells attached goods, on 
mesne process, pursuant to statute, 
he is liable, in an action for money 
had and received, to the party en- 
titled to the proceeds of the sale, and 
cannot be permitted to show in de- 
fense that he has received no money 
nor any equivalent therefor. Apple- 
ton v. Bancroft, 10 Mete. (Mass.) 
231. (2) Where four persons were 
entitled to a reward and one gave a 
written order on the holder of the 
money to pay the fund to a second, 
the receipt given by such second per- 
son on receiving the money was the 
receipt both of himself and of the 
maker of the order, and it was no 
defense in an action by another en- 
titled _ to a share of the reward 
against the maker of the order that 
the latter had not received the 
money, Foster v. Vanauken, 4 N. J. 
pO ba eae 

{il Fraudulent representations are 
immaterial unless defendant actually 
holds or receives money which ex 
equo et bono belongs to plaintiff. 
Taylor v. Currey, 216 Ill. A, 19, 

72. LaForge v. Cornell, 127 NYS 
453 (where an agent employed to 
sell land took an unfair advantage of 
the principal,» and bought the land 
and then immediately resold it for a 
higher price, the principal could re- 
cover the profit made by the agent). 

73. Weston v. Penniman, 29 -F, 
Cas. No. 17,455, 1 Mason 306; Dwelle- 
Kaiser Co. v. Attna Casualty. etce., 
Co., 211 App. Div. 369, 207 NYS 287. 
See Young v. Adams, 6 Mass. 182 
(when one, in payment of a promis- 


14 [4 Orde] 


not negotiable is accepted by the drawee, with an 


agreement to pay the amount to any person to whom. 


it is assigned, the assignee after notice may main- 
tain an action for money had and received to his 
use against the acceptor.’* And a bona fide holder 
for a valuable consideration of a check payable 
to bearer, addressed to no particular person, may 
recover in an action against the drawer for money 
had and received.7> An action for money had and 
received may be maintained if defendant has made 
himself legally hable for the amount claimed, al- 
though he has in fact received no money, if he has 
received a eredit.7° When a defendant who has 
become entitled to the receipt of money by virtue 
of a judgment, which, when received, should have 
been applied to plaintiff, authorizes and permits its 
payment to another, he is lable in such an action.”” 
And where defendant should have received money 
due plaintiff but it is allowed to remain in the hands 
of a third person under’a scheme by defendant to 
delay plaintiff in its receipt, he cannot allege as 
a defense that he has not received it.78 

[§ 27] ©. Surplus Arising on Sale of Security for 
Debt. Any surplus arising on the sale of a security 
for a debt may be recovered in an action for money 
had and received by the person entitled thereto, 
whether the origimal debtor or subsequent mort- 
sory note made payable in foreign 
bills, paid the amount in such bills, [a] 
and took up the note, and it was 


afterward discovered that one of the 


bills paid was counterfeit, it was|be maintained 


MONEY RECEIVED 


tee, etc., Corp., 37 Can. S. C. 331: 

Lienholder against a prior 
mortgagee.—An action for money had 
and received to plaintiff's use may 
by a 


[$§ 26-29 


gagee,’® but such an action will not lie to recover 
the difference between the amount due and the 
bid of one who repudiated the sale and to whom 
no deed was delivered or offered.*° So where a mort- 
gagee has sold land in violation of his agreement 
to extend time to redeem, a mortgagor may recover 
the surplus over the mortgage in such an action.§+ 

[§ 28] D. Surplus in Hands of Agent or Trustee. 
The action will lie against one with whom accounts 
were left for collection, he to pay creditors from 
the proceeds on his refusal to account for the bal- 
ance.’* So, where property is conveyed by a debtor 
to a trustee, to be sold for the benefit of creditors, 
who sells the property for more than enough to sat- 
isfy all claims, a creditor for whose benefit the trust 
is created may maintain an action against the trus- 
tee for money had and received, and he need not go 
into equity to enforce the trust.6* And this is a 
proper action for an administrator against a trustee 
to recover a balance of trust funds unexpended dur- 
ing the term of the trust established for the lifetime 
of the intestate.®4 

[§ 29] E. Proceeds of Property Converted by De- 
fendant. Where one sells the property of another 
and receives the price in money or its equivalent, 
the owner may waive the tort, and maintain an 
action for money had and received-to recover it.85 
42 

Ga Laren antes Bank vy. Rawls, 7 
Ga. 191, 50 AmD 394; A. G. Rhodes, 


etc., Furniture Co. v. Jenkins, 2 Ga. 
lienholder | A. 475, 58 SE 897; McLendon v. 


held that the payee might recover the 
Amount of such counterfeit bill, in 
an action for money had and re- 
ceived). 

‘ 74 Weston v: Penniman, 29 F. 
Cas. No. 17,455, 1 Mason 306. 

: Pick. 
Compare Hall v. Allen, 


75. Elise v. {Wireeler, 3 
(Mass.) 18. 
15 Mass. 433 (holding that one pos- 
sessed of an order for the payment 
of money to bearer, addressed to no 
particular person as drawee, can 
maintain no action thereon against 
the person subscribing it, without 
showing that he came fairly by it, 
for a valuable consideration). 

76. See supra § 6. 

77. Fletcher v. Belfast, 77 Me. 334. 


78. Owens ‘v. Goldie, 313 Pa. 579, 
62 IN) Aaa ee 
79. U. S.—Jewett v. Cunard, 13 F. 


Cas. No. 7,310, 3 Woodb. & M. OTT, 
Ala.— Perry v. Seals, 186 Ala. 514, 
65 S 151; Hayes v. Woods, 72 Ala? 92% 
Webster v. Singley, 53 Ala. 208, zp 
AmR 609. 
Tll.— Mason. v. Showalter, 85 Til. 
133; Lewis v. Harsh, 54 Ill. 383. 
Me.—Dow v. Bradley, 110 Me. 249, 
85 A 896, 44 LRANS 1041. 
Mass.—-Knowles v. Sullivan, 182 
Mass. 318, 65 NE 389; Johnson _v. 
Cobleigh, 152 Mass. 17, 254) NE 733 
Cook v. Basley, 123 Mass. 396; Han- 
cock v. Franklin Ins. Co., 114 Mass. 
155; Jackson v. Stevens, 108 Mass. 94; 
Wunt v. Nevers, 15 Pick. 500, 26 
AmD 616; Arms v. Ashley, 4 Pick. 
1; Randall v. Rich, 11 Mass. 494. 
Mo.—White v. Quinlan, 30 Mo. .A. 
54, 
; Nu Y¥e-King v..Van Vleck, 109 N. 
Y. 363, 16..NE 547 [aff 40 Hun 68]; 
Cope v. Wheeler, 41 N. Y. 303; King v. 
Van Vieck, 40 Hun 68 [aff 109 N. Y. 
363, 16° NE 5471s Hess. vy. ox, 10 
Wend. 436; Gilchrist v. Cunningham, 


8 Wend.. 641. 
' Pa.—Moran v: Munhall, 204 Pa. 
242, 53:A 1094; Kellam v. Kellam, 
94 Pa. 225; Miller v. Caldwell,.4 Pa. 
160; Stoever v. Stoever, 9 Serg. & R. 
434; Harrison v: Ward, 46 Pa. Super. 
537. 
Wis.—Flanders' y. “Thomas, 12 
Wis. 410. -: ; 
‘Can.—Milne -v. Yorkshire Guaran- 


against a prior mortgagee where the 
latter has sold the land under his 
mortgage, and has in his hands a sur- 
plus over the mortgage debt. Knowles 
v. Sullivan, 182 Mass. 318, 65 NE 
389. : 

80. Welch v. Cummings, 32 R. 1. 
400, 402, 79 A 1105. 

“In the case at bar it is conceded 
that no money was paid to the de- 
fendant nor has the latter received 
the equivalent of any money inas- 
much as he has never received the 
title of the mortgagors to the prem- 
ises or their equity of redemption or 
any other title or interest therein 
constituting a consideration sufficient 
to create a liability for the allegea 
surplus for which suit is brougnt. 
If the plaintiffs have sustained any 
injury by the act of the defendant 
they have their remedy against him 
in an appropriate proceeding. But it 
is clear that this action for money 
had and received does not lie.” 
Welch v. Cumming’s, supra. 

81. Dow v. Bradley, 110 Me. 249, 
85 A 896, 44 LRANS 1041. 

82. Hitchcock y. Lukens, .8 Port. 
(Ala.) 333; Locomobile Co. of Amer- 
ica v. Nichols, 84 Misc. 44, 145 NYS 


941, 

83. Tanner v. Page, 106 Mich. 155, 
63 NW 993. 

84.. .Flye v. Hall, 224 Mass. 528, 


113 NE 366 (where plaintiff's intes- 
tate had handed to defendant various 
sums of money for the support of the 
former during her life, her :adminis- 
trator could recover the unexpended 
amount in such .an action, notwith- 
standing an action might have been 
maintained for the termination of the 
trust and an accounting). 

‘85. U. S.—Prichard y. Budd, 76 
Fed. 710, 22 CCA 504. 

-Ala:—Christie v. Durden, 205 Ala, 
571, 88 S 667; Sanford v. Lee, 119 
Ala. 248, 24 S$ 578, 72 AmSR 914; 
Planters’, :ete:;! Ins: * Cops vLfunstalt 
72 Ala. 142. 

Cal.—Wagner v. Wedell, 3 Cal. A. 

40 Conn. 


274, 85 P 126. 
‘+. Conn.—Minor v. Rogers, 

512, 16 AmR 69; Underhill v. Morgan, 
33 oon: 105. 


i !Ce -—Stiles +v. ‘Selinger, 13 .D. iC. 


Finch, 2 Ga. A. 421, 58 SE 690. 
Ill.—Harris. v. Miner, aol Theos 
Dickinson v. Whitney, OTS 406: 
Illinois Terminal R. Co. v. Cleveland, 
CLC EC OO Tio plaleneA ave: Gentle v. 
Stephens, 87 Tl. A. 190 
Ind.—Hawkins: vy. 
Blackf, 21. 
Iowa.—Lee ‘v. Coon Rapids Nat. 
Bank, 166 Iowa 242, 144 NW 630, 634 
[cit Cyel; Shaw v. Gardner, 30 fowa 
ae Goodenow v. Snyder, 3 Greene 


* Johnson, 4 


,K¥—Williams y. Gilchrist, 4 Bibb 


bee .—Fellows v. Frelson, 6 La. Ann. 
Meek v. Williamson, 24 Me. 

Mass.—Stadmiller v. Schirmer, 248 
Mass. 244, 142 NE 905. 

Minn. —Libby v. Johnson, 37 Minn. 
220, 33 NW 783; Brady v. Brennan, 
25 Minn. 210. 

N. Y.—Lawrence v. Townsend, 88 
N. Y. 24; National Trust Co. v. Glea- 
son, 77 N. Y. 400, 33 AmR 632; Com- 
stock v. Hier, 73 N.Y. 269, 29 AmR 
142; Potter v. Van Vranken, SGP Neg ec 
619), Cobbi vy. Dow s,.110 IN. eYae espe 
Reed v. Hayward, 82 App. Div. 416, 
81 NYS 608; Newcombe v. Ostrander, 
107 Mise. 672, 177 NYS. 391 [aff 190 
App. Div. 922 mem, 179 NYS 938 
mem). 

N. Snrons v. Spruill, 52 N. C. 96. 

N. D.—Hyde v. Thompson, 19 N. D. 
1, 120 NW 1095. 

Or.—La Grande Nat. Bank v. 
Oliver, 84 Or. 582, 165 P 682. 

Pa.—-Roberts v. Bye, 30 Pa. 3765, 
72, AmD 710 [aff 14 LegInt 2127: 
Simpson v. Snyder, 4 Pa. Dist. 641. 

Ss. C.—Link y, ‘Barksdale, +70),.S; C. 
487, 50 SE 189; Clark v. King, 24 S. 
Cc. L. 178. 

S. D.—Finch v. Park, 12 S. D. 63, 
80 NW 155, 76 AmSR 588. 

Tenn.—Alsbrook y. Hathaway, 3 
Sneed 454. 

Tex.—Ketelson v. Groos, 21 Tex. 
Civ. A. 31, 50 SW 591, 

Vt.—Capital. Garage Co. v. Powell, 
96 Vt. 227, 118 A 883; Hutchinson y. 
Ford, 62° Vt. 97, 18 Ay "1044, 


N. 'B. —Frederick v. Gibson, 37 N. 
B. 126. 3 


For later cases, developments and chabwen in ‘thie law: "see curnulative Annotations, same title, page and note number. 
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[§ 30] F. Double Payment. Where the retention 
of property received from different sources would 
constitute double payment to the recipient, the 
party rightfully entitled thereto may recover the 
overplus in an action for money had and received.*® 

[§ 31] G. Money Received for Special Purpose 
Not Carried Out. Where one received money from 


Ont.—Murray yv. Hutchinson, 14 
Ont. A. i Moorman v. Farmer, 27 
Up es Q: 

[a] Sects held in common.— 
Where a widow converts into money 
an exemption allowed her and a minor 
child of decedent, an action by such 
child for money had and received is 

roper. Lanford v. Lee, 119 Ala. 248, 
4 $8 578, 72 AmSR 914. 

Waiver of tort generally see Ac- 
tions §§ 158-169. 


86. Ala.—Overstreet v. Mean, 36 
~Ala. 666. 
' he eg ae v. Somerville, 22 
n 


Ky.—Hale v. Passmore, 4 Dana ‘0. 

Me.—Moore v. Marshall, 76 Me. 
353; Greer v. Greer, 18 Me. 16. 

Mass.—Fowler v. Shearer, 7 Mass. 
14; Selfridge v. Gill) 4 Mass. 95. 

Minn.—Spottswood v. Herrick, 22 
Minn. 548. 

N. .J.—Camden vy. Varney, 63 N. J. 
L. 325, 48 A 889. 

N. Y.—Metropolitan Ei sins.) Co. by. 
Read, 168 App. Div. 828, 154 NYS 
523); Wisner v. Bulkley, 15 "Wend. 32h 
Brown v. Williams, 4 Wend. 360; 
Mosher v. Hubbard, 13 Johns, 510. 

N. C.—Houser v. McGinnas, 108 N. 
@;-631, 13 SE 139. 

Tex.—Jewett State Bank v. Corsi- 
oe Nat. Bank, (Civ. A.) 167 SW 

Va.—Langhorne v. McGhee, 103 Va. 
281, 49 SE 44. 

Wis.—Harris v. Wicks, 28 Wis. 198. 

[a] MIllustrations.—(1) Where the 
charterer of a vessel captured in 1794 
paid the owner freight, and subse- 
Gee ntly. the commissioners under 
ay’s treaty awarded to the owner, 
and he received, the same sum of 
money for the same freight, the 
charterer could maintain an action 
for money had and received for the 
amount so received by the owner. 
Heard vy. Bradford, 4 Mass. 326. (2) 
Where a village was incorporated un- 
der a general law, and borrowed 
money from the state for school pur- 
poses, and thereafter the law under 
which the incorporation was had was 
declared unconstitutional, and a part 
of the money so borrowed was col- 
lected, by the county as agent of the 
state, once from the village, and 
again from the town in which such 
village was located, the county -was 
liable to refund the money so sub- 
sequently collected to the town, 
which the latter was entitled to re- 
cover in an action for money re- 
ceived. Milwaukee v. Milwaukee 
County, 114 Wis. 374, 90 NW 447. 

[b] Rule not applied.—Defendant, 
who brought back a fugitive from 
justice, obtained an allowance for 


expenses, under:‘a statutory provision.. 


This did not affect a contract be- 
tween him and plaintiff whereby the 
latter advanced a specified sum for 
expenses for the return of the fugi- 
tive, and plaintiff could not recover 
such sum from defendant. Bynum 
v. Dalton, 95 Miss. 429, 48 S 1019. 

Pt: (eee OB S.—Thompson v. Emmett 
Irr., Dist., 227 Fed. 560, 142 CCA 192; 
Wane Vs Mitchell, 26 Fed. 607; Baker 
v. Root, 2 F. Cas. No. 780, 4 McLean 
$72. 

Conn.—Wales v. 
252. 

Del.— Guthrie v. Hyatt, 1 Del. 446. 

D. C—Miller v. Travers, 39 App. 
340. ; 


Ga.—Minor v. Ozier, 84 Ga. 476, 10] 


SE 1088; Baker v. Hughes, 5 Ga. A 
586, 63 SE 587. 

Ill.—Parker vy. Fisher, 39 Ill. 164; 
Critzer v. McConnel, 15 Ill. 172; Ses- 
terhenn vy. Schneider, 184 Ill. A. 472; 


Wetmore, 3 Day] 
‘362; Duncan v. Lawrence, 24°Pa. 154; 
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Schoden v. Schaefer, 184 Ill. A. 456; 
Loretta Gold, etc., Min. Co. v. Amer- 
ican Exch. Nat. Bank, 60 Ill. A. 626 
[aff 165 Ill. 103, 46 NE 202, 56 AmSR 
233]. 

Ind.—Ferguson v. Dunn, 28 Ind. 
58; Kidder v. Biddle, 13 Ind. A. 653, 
42 NE 293. 

Iowa.—Pierce v. Caldwell, 179 lowa 
868, 162 NW 8; Messenger v. Votaw, 
75 Iowa 225, 39 NW 280. 

Ky.—Yewell v. Bradshaw, 2 Duv. 
573; Stockdon v. Bayless, 2 Bibb. 60. 

La.—Lambert v. Short, 36 La. Ann, 


477. 
Me.—Clements v. Mason, 75 Me. 
462; Norton v. Kidder, 54 Me. 189; 


Waite v. Delesdernier, 15 Me. 144. 
Mass.—Cohen vy. Wintman, 236 
Mass. 471, 128 NE 778; Flye v. Hall, 
224 Mass. 528, 113 NE 366; Clark. v. 
Jenness, 188 Mass. 297, 74 NE 343; 
Henchey v. Henchey, 167 Mass. ‘1%, 
44 NE 1075; Brown v. Cowell, 116 
Mass. 461; Hall v. Holden, 116 Mass. 


172; Ely v. Wolcott, 4 Allen 506; 
Andrews v. Suffolk Bank, 12 Gray 
461; Strong v. Bliss, 6 Metc. 393; 


Baring v. Clark, 19 Pick. 220. 

Mich.—O’Donnell_ y. Perrin, 77 
Mich, 173, 43, 7NW 7743. Catlin awe 
Birchard, 13 Mich. 110. 

Minn.—Faltis v. Berkner, 155 Minn. 
371, 1983 NW 457; Dennis v. Pabst 
Brewing Co., 80 Minn. 15, 82 NW 978. 

Mo.—Henderson v. Skinner, 13 Mo. 
99; Sidebottom vy. Sidebottom, (A.) 
ZOTASW isos, ooo Leit. Cyc); -Dealyv. 
Mississippi County Bank, 79 Mo. A. 
262; Ghio v. Beard, 11 Mo. A. 21; 
Keane v. Beard, 11 Mo. A. 10. 

N. H.—Auburn School Dist. No. 7 
v. Sherburne, 48 N. H. 52; 

Vopr tleath, 64-7 §Ns utianebs } 
Duncan, 32 N,. H. 18. 

N. J.—Manning Vv. Fallon, (Sup.) 66 
AT903; 

N. Y.—Priest v. Price, -3 Abb. Dec. 
622, 3 Keyes 222; Collins v. Pearsall, 
134 App. Div. 820, 119- NYS. 203; 
Miller v. Harris, 117 App. Div. 395, 
102 NYS 604 [aff 125 App. Div. 922 
mem, 110 NYS 1138 mem]; Todd v. 
Vaughan, 90 Hun 70, 385 NYS 457; 
Cushman v, Martin, 6 Hun 245; Dar- 
ragh v. Ross, 5 Silv. Sup. 323, 7 NYS 
864 [aff 130 N. Y. 641]; Burgess v. 
Haton, 1 Thomps. & C. addenda 4; 
Bratspies v. Barrett, 122 Misc. 684, 
203 NYS 445; Lefkowitz v. Reich, 50 
Mise. 319, 98 NYS 695; Estatio v. 
O’Hara, 174 NYS 608; Apostaloff v. 
Levy, 170 NYS 930; Odell v. Buckart, 
6 NYSt 45 [aff 113 N. Y. 627 mem, 20 
NE 877 mem]; Bailey v. Belmont, 10 


Lebanon 
Pierce +V. 


AbbPrNS 270; Hays v. Stone, 7 Hill 
128 [aff 3 Den. 575]; McNeilly v. 
Richardson, 4 Cow. 667. See Ad- 


dington v. Forsyth Metal Goods Co., 
234 N. Y. 98, 1836 NE 305 (where it 
is said that the right thus to recover 
is based upon the failure of the payee 
to do as he agreed to do iin considera- 
tion of the payment to him of the 
moneys, and is not based on any 
theory that the one paying ‘retained 
the legal or equitable title to the 
moneys which were paid). 

N. C.—Dunn vy, Johnson, 115 N. C. 
249, 20.SE 390. 

Or.—Craven v. Wright, 236 .P 1043; 
Stewart v. Phy, 11 Or. 335, 3 P 443. 

Pa.—Millingar v. Hartupee, 53 Pa. 
Pennock vy. Freeman, 1 Watts 401; 
Jifkins v. Schimpff, 50 Pa. Super. 
331. 


1a I.— Williams Vv. ‘Smith, 29 R. 1. 
562, 72 A.10938, 1101 [cit Cyc). 

S| C—O'Neall v. McBride, 38 S. C. 
et ible Ulmer v. Ulmer, file Ss 6Gyalu: 
489. 

Land Co. 


S. D.—Minder, etc., 


Vue 
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another for a particular purpose and neglects or 
refuses to apply it to such purpose, it may be re- 
covered in an action for money had and received ;°7 
and thé same rule has been held to apply where 
money is received for a purpose which is afterward 
abandoned or cannot be carried out.*® 

[§ 32] H. Money Received under Claim of Right. 


Brustuen, 26 S. D. 38, 127 NW 546; 
Gillespie v. Evans, OM Som: 234, 12 
NW 576. 

Tex.—Wiseman vy. Baylor, 69 Tex. 
63, 6 SW 743; Lancaster v. Faskin, 
(Civ. A.) 248 SW 754; Gatewood v. 
Laughlin, 2 Tex. A. Civ. Cas. § 149. 

Vt.—Hicks v. Cottrill, 25 Vt. 80. 

Va.—Lawson vy. Lawson, 16 Gratt. 
(57 Va.) 230, 80 AmD 702. 

Wis.—Burke v. Milwaukee, etc., R. 
Co., 83 Wis. 410, 53 NW 692; Douville 
v. Merrick, 25 Wis. 688; Rogers v. 
Bradford, 1 Pinn. 418. 

Man.—Martin v. Northern Pac, Ex- 
press Co., 10 Man. 595. 
Ont.—Moorman v. Farmer, 27 U. C. 
Brat 3 


QnBeal, 

[a] Rule applied.—A person who 
was the president, secretary, and 
treasurer of a corporation engaged in 
the real estate business is liable in- 
dividually, in an action for money 
had and received, for money furnished 
him as the balance of the purchase 
price of property, and which he 
agreed to apply to the payment of a ~ 
note secured by a deed of trust, al- 
though he turned the funds over to 
the corporation, where the corporation 
suspended business, leaving the note 


unpaid. Miller v. Travers, 39 App. 
(D: C.) 340. 
{[b] Rule not applied.—(1) If a 


grantor of land places money in the 
hands of the grantee, who promises 
to pay off and take up a subsisting 
mortgage, and afterward refuses, the 
grantor cannot recover such money, 
but only nominal damages, unless he 
has first paid off the mortgage. Bur- 
bank v. Gould, 15 Me..118. (2) After 
deeding land vendor cannot, on fail- 
ure of purchaser to apply to payment 
of taxes, etc. money retained from 
the price for that purpose, recover 
the amount so retained ‘since such 
failure can make no difference to 
vendor. Realty Wederation vy. New 
York Operating Co., 79 Mise. ‘611, 140 
NYS 512. 

[c] Where there was no evidence 
that plaintiff's money was not used 
for the purpose for which it was paid 
to defendant, or that there was any 
misappropriation of it, there can be 
no recovery in an action of this kind. 
Diller v. Ranck, 49 Pa. Super. 508. 

88. U. S.—Rogers v. Logan, 274 
Fed. 299. 

Ala.—Folmar v. Edge, 209 Ala. 258, 
96 S 1382. 

Cal.—Reyntiens v. J. W. Treadwell 
Realty Co., 22 Cal. A. 314, 134 P 333. 

Del.—Brinser v. Fidelity Trust Co., 
24 Del. 220, 75 A 792. 
pO es v. Donald, 142 Ill. A. 

0. 

Ind:—McQueen vy. State Bank, 2 
Ind. 413. 

Iowa.—Younglove v. Hoberg, 195 
Iowa 281, 191 NW 985. 

Ky. —Jones- Gray Constr. Co. 
Stephens; 167 Ky. 765, 181 SW 659. 

Mass.—Briggs v. De Peiffer, 214 
Mass.. 52, 100 NE 1085. 

Minn. —Deschamp v. Charles P. 
Meyers Co., 154 Minn. 321, 191 NW 
817; Nelson v., Rohweder, 147 Minn. 
180 NW 223; Dennis v. Pabst 


Vv. 


sor 
O40, 


Brewing Co., 80 Minn. 15, 82 NW 
Mo.—Gwin v. Smurr, 101 Mo. 550, 
14 SW 731. 


N. J.—Sherwin vy. Sternberg, 77 N. 
Jed Pie Waly Avelst 7 ath na SaNe moles 
557, e A 510]. 

N. Y.—Sokoloff v. National City 
Bank, 208 App. Div. 627, 204 NYS 
69 [aff 239 N. Y. 158, 145 NE 91%, 37 
ALR 712]; Bogart v. Reich, 128 App: 
Div. 854, 113 NYS 141; Koehler ve 
Brown, 2: Daly 78,-31 HowPr 235. : 


46 [41-0.3.] 


The action cannot be maintained against one who 
has received money under a claim of right in igno- 


rance of its true ownership.*® 


[§ 33] I. Money Wrongfully Obtained. The ac- 
tion will le where one has obtained money from 


N. C.—Tomlinson v. Bennett, 145 
N.C. 279,59: SH 37. 
N. D.—Hellebust v. Bonde, 42 N. D. 


324, 172 NW 812; Logan v. Freerks, 

14 N. D. 127, 103 NW 426. 

Or.—Gellert ov. California Bank 
Nat. Assoc., 107 Or. 162, 214 P 377. 

S. C.—Anderson vy. Gage, 23 S. C. 
Li 319. 

Tex.—Lancaster v. Faskin, (Civ. 
A.) 248 SW 754. 

Wash.—Morrison y. Ahrens, 131 
Wash. 310, 230 P 137. 

Wis.—Jensen vy. Miller, 162 Wis. 
546, 156 NW 1010; Washburn wana 
os v. Sanborn, 150 Wis. 562, 137 NW 

Eng.—Royal Bank v. Rex, [1913] 
A. C. 283; 9 DomLR 337, 49 CanLJ 
230, 23 WestLR 315, 3 WestWkly 
994; Kempson v. Saunders, 4 Bing. 
5, 138 ECL 878, 130 Reprint 669, 2 C. 
& PP: 366,112" HCL 6215 Johnson: v. 
Goslett, 18 C..B. 728, 86 ECL 728, 
PIsSmeveprints 1557) Path. 3) Ca Bans. 
569, 91 ECL 569, 140 Reprint sen 
Mowatt v. Londesborough, 4E. & B 
1, 82: ECL 1, 119 Reprint 1; Ashpitel 
Vis Sercombe, 5 Exch. 147, 155 Reprint 
63. 

< Can.—Moodie v. Jones, 19 Can. S. 
C. 266. 

[a] After withdrawal of bid.— 
Where plaintiff attempted to with- 
draw a bid made by him on a con- 
tract before it had been accepted, 
because of a mistake in making the 
bid, and sued to recover the amount 
of a check deposited as a guaranty 
that he was ready to enter into a 
contract, on the theory that no con- 
tract was ever entered into, the ac- 
tion was not predicated on the mis- 
take in submitting the bid, and was 
maintainable at law. Younglove v. 
Hoberg, 195 Iowa 281, 191 NW 985. 

[b] Objects of association com- 
pleted.—Where an association was 
formed for the purpose of providing 
a fund out of which to pay each 
member drafted into the army a cer- 
tain sum or to furnish him with a 
substitute, and, no drait tnaving 
taken place, a resolution of the so- 
ciety directed the treasurer to return 
to each member the amount con- 
tributed by the latter to the original 
fund, it was held that an action for 
money had and received might be 

maintained by a member against the 
treasurer to recover the amount of a 


contribution. Koehler v. brown, 2 
Daly (N. Y.) 78, 31 HowPr 235. Com- 
pare Murray v. McHugh, 9 Cush. 


(Mass.) 158 (where, an association 
having been formed for the purpose 
of aiding the people of Ireland in 
their struggle against England, the 
object of which failed, the plaintiff 
brought an action to recover the 
amount of his contribution as money 
had and received, and, it being shown 
that there were some _ incidentar 
charges and expenses, also losses by 
bad investment, it was held that the 
proper form of action must be for an 
accounting). 

{c] Rule held inapplicable.— 
Where a contract for installation of 
a sprinkler system in a building re- 
quires payment of an installment of 
the contract price on shipment of the 
material, and after the material was 
shipped and the installment paid, the 
building and material were destroyed 
by fire, rendering further perform- 
ance impossible, the owner is not en- 
titled to recover back the installment 
paid. Greenfield v. Globe Automatic 
Sprinkler Co., 285 Fed. 27 

89. U. S.—St. Louis Third Nat. 
Bank v. ‘Rice, 161 Fed. 822, 88 CCA 
640, 23 LRANS 1167, 15 AnnCas 450. 

Cal.—McKee v. Preston, 66 Cal. 522, 
6 P 379; Whittle v. Whittle, 5 Cal. AL 


MONEY RECEIVED 


another by oppression, 
ceit, or taking an undue advantage, and the law 


[$§ 32-88, 


imposition, extortion, de- 


implies a promise from such person to return it 


696, 91 P 170. 

Conn.—Alsop v. Magill, 4 Day 42. 

Fla.—Bishop v. Taylor, 41 Fla. 77, 
25 S 287. 

Ill.— Miner v. McIntyre, 172 Ill, A, 
282. 

Ind.—Shultz vy. Boyd, 152 Ind. 166, 
52 NE 750. 

Me.—Hearne v. Hearne, 55 Me. 445; 
Dwinel v. Sawyer, 53 Me. 24; Gam- 
mon v. Butler, 48 Me. 344. 

Mass.—Le Breton v. Peirce, 2 Allen 
8; Adams v. Nickerson, 1 Allen 427; 
Lime Rock Bank y. Plimpton, 17 Pick. 
159, 28 AmD 286; Dewing v. Traen, 
Quincy 339. 

Mich.—Finn v. Adams, 138. Mich. 
258, 101 NW 533, 4 AnnCas 1186. 

Minn.—Houck v. Hubbard Milling 
Co., 140 Minn. 186, 167 NW 10388. 

N. H.—Winslow v. Anderson, 78 N. 
H. 478, 202 (A 310, LRA1918C 173; 
Burnham v. Holt, 14.N. Hy 367. 

N. Y.—Smith v. Goldsborough, 236 
N. Y. 340, 140 NE 718; Newhall v. 
Wyatt, 139 N. Y.. 452, 34 NE 1045, 
36 AmSR 712 [rev 68 Hun 1, 22 NYS 
828]; Peckham v. Van Wagenen, 83 
NYS 40,138) AmR 392 \fafiii4s Ney. 
Super. 328]; McClure v. Trask, 20 
App. Div. 466, 47 NYS 89 [aff 161 N. 
Y. 82, 55 NE 407]; Dodge v. Lean, 1% 
Johns, 508. 

Pa.—Wampole v. Thomas, 13 Leg 
Int 21. 

R. I.—Richmond v. Read, 33 R. I. 
527, 82 A 387; Rhode Island Hospital 
Trust Co. v. Manchester, 16 R. I. 308, 
LS VAY Te 

Tex.—kKidder v. Hall, 113 Tex. 49, 
251 SW 497, 500 [cit Cyc]. 

Vt.—Sweet v. Tucker, 43 Vt. 355. 

Va.—Norfolk v. Norfolk County, 
120 Va. 379, 91 SE 820. 

{a] Rule applied.—Where plain- 
tiff’s son stole money from his father 
and spent it for goods at defend- 
ant’s store, an action for money had 
and received would not lie to recover 
it. Wampole v. Thomas, 13 Legint 
(Pa,) 21. 

{[b] Money paid under judicial 
process cannot be recovered in an ac- 
tion for money had and received. 
Dewing v. Traen, Quincy (Mass.) 339. 
See Sweet v. Tucker, 43 Vt. 355 
(money paid to the clerk of the court, 
by the orator in a foreclosure suit, 
to take up a prior mortgage held by 
defendant on the same premises, in 
pursuance of an order of the chan- 
cellor unappealed from, setting forth 
the conditions upon which it might be 
paid, and the same being received by 
defendant, cannot be recovered back 
in an action of assumpsit, even 
though the orator lost the entire 
benefit of the payment by defend- 
ant’s subsequently redeeming the 
premises under the orator’s mort- 


gage). 

{c] Receipt by a creditor of money 
in payment of a debt, without knowl- 
edge or means of knowledge that it 
did not belong to the debtor, does not 
make him liable therefor to the true 
owner. Newhall v. Wyatt, 139 N. Y. 
452, 34 NE 1045, 36 AmSR 712 [rev 68 
Hun 1, 22 NYS 8281. 

{d] Rule held not applicable.— 
(1) Where plaintiff’s crop mortgage 
was first executed and duly recorded 
in county where crops were grown 
prior to time defendant’s agent, un- 
der a subsequent mortgage, collected 
proceeds of crop, plaintiff is entitled 
to recover proceeds of crop from de- 
fendant by an action for money had 
and received. Roy v. Greil, 16 Ala. 
A. 226, 77 S 64. (2) Where a corpo- 
rate president calls a fraudulent 
meeting with the intention of creat- 
ing a fictitious indebtedness of the 
corporation by purchasing its own 
assets, and uses the money provided 


to the lawful owner, whose title to it cannot be 
annulled by the fraudulent or unjust dispossession.°° 


to pay that indebtedness in paying 
his individual debt, an action for 
money had and received cannot be’ 
defeated on the theory that the presi- 
dent took the money under a claim 
of right. Central Mfg. Co. v. Mont- 
gomery, 144 Mo. A. 494, 129 SW 460. 
(3) Where plaintiff in execution re- 
covered from the first bidder, who 
failed to consummate the sale, 
difference between his bid and the 
price obtained on the second sale, 
which, under the statute, belonged to 
defendant in execution, such defend- 
ant, not being a party to the action 
against the bidder, could recover rrom 
plaintiff in. execution, in a proper 
proceeding, the amount wrongfully 
recovered in his action against the 
bidder. Shanley v. York, 54 Tex. Civ. 
A. 214, 118 SW 146. 

90. U. S.—Swift, etc., Co. v. U. S., 
111 U.S. 22, 4 SCt 244, 28 L. ed. 341: 
Union Pac. Re CO.NVe Dodge County, 
98 U. S. 541, 25 L. ed. 196; Radich v- 
Hutchins, 95 U. S. 210, 24 L. ed. 409; 
Newton First Nat. Bank v. U. S:, 16 
Ct. Cl. 54; Boston State Nat. Bank v- 
Ue S32.) 10 ACta Ch. “519s in *reeArn olds 
133.Fed. 789. 

Ala.—Pritchard v. Sweeny, 109 Ala. 
651, 19 S 730; Southern Express Co. 
v. Tupelo Bank, 108 Ala. 517, 18 S 
664; Southern Express Co. v. Jasper 
Trust’ Cop 99 Alas 416Pore  Sroae> 
Cahaba v. Burnett, 34 Ala. 400; Pawl- 
ing v. Watson, 26 Ala. 205; Mont- 
gomery Branch Bank vy. Parrish, 20 
Ala, 433; Knox v. Abercrombie, 1L 
Ala. 997; Mobile Branch Bark v. 
Scott, 7 Ala. 107; Mobile Branch 
Bank v. Collins, 7 Ala. 95. 

Ariz.—Pheenix Valley Bank v. Jos- 
ten, 18 Ariz. 365, 161 P 876, 877 [eit 
Cyc]. 

Cal.—Minor v. Baldridge, 123 Cal. 
187, 55 P 783; Brumagim v. Tilling- 
hast, 18 Cal. 265, 79 AmD 176; Wink- 
ler v. Jerrue, 20 Cal. A. 555, 129 P 
804; Rand v. Columbian Realty Co: 
13 Cal. A. 444, 110 P 322; Wagner v. 
Wedell, 3 Cal. A. 274, 85 P 126. 


Colo.—Reyer v. Blaisdell, 26 Colo. 
AMS 8ST 1485 P S85: 
D. C.—Main v. Aukam, 12 App. 


375. 
Fla.—Cullen v. Seaboard Air Line 

R. Co., 63 Fla. 122, 58 S 182, 184 [cit 

Cyc]; Gordon v. Camp, 2 Fla. 422. 


Ga.—Bates-Farley Sav. Bank v. 
Dismukes, 107 Ga. 212, 338 SH 175; 
A. G. Rhodes, etc., 


Jenkins, 2 Ga. A. 475, 58 SE 897. 

Hawaii.—Goo Yee v. Rosenberg, 21 
Hawaii 513,-521 [cit Cyc]. 

Ill.—Arnold v. Dodson, 272 Ill. 377, 
112 NE 70; Bradford v. Chicago, 25 
130s be McDonald v. Brown, 16 Ill. 
32; Gloyd v. Hotel La Salle Co., 221 
Ill. A. 104; Scheidecker v. Westgate, 
164 Ill. A. 389; Sturgeon vy. Birkey, sv 
Ill, A. 489; Zink v. Wells, 72 Ill. A. 
605; Harrison Mach. Works v. Co- 
quillard, 26 Ill. A, 513. 

Ind.—Moore v. Shields, 121 Ind. 
267, 23 NE 89; Ashton v. Shepherd, 
120 Ind. 69, 22 NE 98; McCammock 
v. Clark, 16 Ind. 320; McQueen v. 
State Bank, 2 Ind. 413; Baldwin v. 
BRUtGRIngony 18 Ind. A. 454, 35 NE 


Kan.—Kelly v. Miami County Bd. 
of Comrs., 85 Kan, 88, 48, 116 P 477 
[elt Cyc). 
wore .—Grimes v. Trimble, 6 Ky. Op. 


Me.—Bither v. Packard, 
306, 98 A 929; Mayo v. Purington, 113 
Me. 452, 94 A 935; Hutchgiss v. Bon 
Air Coal, ‘etc., Co., 108 Me. 34, 78 A 
1108; Foster Vv. Fifield, 29 Me. 136. 

Md.—Cromwell v. Chance Mar. 
Constr. Co., 131 Md. 105, 101 A 623; 
Potomac Coal Co. v. Cumberland, etc., 
R. Co., 38 Md. 226; Awalt v. Eutaw 
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[§ 34] J. Money Received from Third Person. It | is immaterial how the money may have come into 


Bldg. Assoc. No. 4, 34 Md. 435; Myers | 
vy. Smith, 27 Md. 91; Baltimore v., Lef- 
ferman, 4 Gill. 425, 45 AmD 145, 
Mass.—Gormley v. Dangel, 214 
Mass. 5, 100 NE 1084; Earle v. Whit- 
ing, 196 Mass. 371, 82 NE 32; Chandler 
v. Sanger, 114 Mass. 364, 19 AmR 367; 
Peabody v. Tarbell. 2 Cush. 226; Bliss 
v. Thompson, 4 Mass. 488. 
Mich.—Billig v. Goodrich, 199 Mich. 
423, 165 NW. 647; Harty v. Teagan, 
150° Mich. 75, 1183 NW _ 594; Barnard 


v. Colwell, 39 Mich. 215; Johnson v. 
Continental Ins. Co.,. 39 Mich. 33; 
Young v.. Taylor, 36 Mich. 25. -See 
Gubbins v. Ashley, 146 Mich. 453, 
109 NW 841. 

Minn.—Todd _v. Bettingen, 109 
Minn. 493, 124 NW 443; Eliason v. 


Sidle, 61 Minn’ 285, 63 NW 730. 
ghee aes v. Hines, 33 Miss. 
_ Mo.—Claflin v. McDonough, 33 Mo. 
412, 84 AmD 54; St. Louis Sanitary 
Co. v. Reed, 179 Mo. A. 164, 161 SW 
slo. Barly vy. Atchison: ete, KR .Co., 
167 Mo. A. 252, 149 SW 1170; Steele 
v. Brazier, 139 Mo. A. 319, 123 SW 
477; Kelley v. Osborn, 86 Mo. A. 
239; Harris v. Dougherty, 68 Mo. A. 


abe Dobson v. Winner, 26 Mo. A. 
3 

Nebr.—Nittler-Rhump, Inc. Vv. 
Jones, 112 Nebr. 238, 199 NW 542; 


Martin v. Hutton, 90 Nebr. 34, 132 
NW 727, 36 LRANS 602; Williams v. 
Bates. 15 Nebr. 565, 20 NW 81. 

N. 


H.—Lockwood v. Kelsea, 41 N. 

H. 185; Burnham v. Holt, 14 N. H. 
367. 

N. J.—Mee v. Montclair, 83 N. J. 

LL. 274, 83 A’ 764 [rev..on other 


greunds 84 N. J. L. 400, 86 A 261]; 
Bocchino v. Cook, 67 N. J. L. 467, 51 
A 487; Westcott v. Sharp, 50 N. J. L. 
392,13 A 243. 

N. M.—Socorro Ba. of Education v. 
Ayo eo COIN ME aols jot re oo. 


N. Y.—Sarasohn y. Miles, 169 N. 
We 7573, 61 “NE <1134;" Peo. v.. Wood, 
121 °N. Y. 522, 24 NE 952; Teall v. 


Syracuse, 120 New: 184, 24 NE 450; 
PTONZe eV. | SCHMIdL, CO9 IN. . Yes 208: 
By x bie Vw. °OW 00d; 24> “Ne YS" 607; 
Bleecker v. Balje, 138 App. Div. 706, 
123 NYS 809; Rodgers v. Baker, 136 
App. Div. 851, 122 NYS 91; Reed v.| 
Hayward, 82 "App. Div. 416, 81 NYS 
608; Mikles v. Hawkins, 59 App. 
Div. 253,69 NYS 557; Butler v. Liver- 
more, 52 Barb. 570; Richardson v. 
Crandall, 47 Barb. 335 [aff 48 N. Y. 
348]; Ross v. West, 15 N. Y.. Super. 
360; Gold v. Talkow, 123 Misc. 302, 
205. NYS 207; Iserman v. J. E. Long 
Coal Co.,:122 Mise. 822, 204 NYS 98: 
{aff 209 App. Div. 882 mem, 205 NYS 
929 memjJ; Vroom v. Litt, 70 Misc. 
375, 128 NYS 758; Mulligan v. Har- 
Jam, 46 Misc. 571, 92 NYS 765; Op- 
penheim v. West Side Bank, 22 Misc... 
722, 50 NYS 148; Duval v. Wellman, 
15 NYSt 404 [rev on other grounds 
14 Daly 515, 16 NYSt 607 (rev on 
other grounds 124 N. Y. 156, 26 NE 
343)]; Stanton v. Thomas, 24 Wend. 
70, 35 AmD 595;- Tucker; vy. .Ives, 6 
Cow. 193. 

N. C.—Armfield Co. v. Saleeby, 178 
N. C. 298, 100 SE 611. 

N. D.—Krump v. Hankinson First 
State Bank, 8 N. D. 75, 76 NW 995. 

Oh.—Mays vy. Cincinnati, 1 Oh, St. 
268. 

Or.—Scott v. Ford, 45 Or. 531, 78 P 
742, 80 P 899, 68 LRA 469. 

Pa.—Humbird v. Davis, 210 Pa. 


311, 59 A 1082; Sheffer v. Montgom- 
ery, 65 Pa. 329; Christ Church Hospi- 
tal v. Philadelphia County, 24 Pa. 
229 [app dism 20 How. (U. S.) 26, 
15 L. ed. 802]; Liestapies v. Ingra- 
ham, 5 Pa. 71; Bank of North Ameri- 
ca v. McCall, 3 Binn. 338. 

R. I.—Williams v. Smith, 29 R. I. 
562; 72 A 10938. 
We: _C.— Gilbert v. Ross, 32 S.C. L.! 

ty 

S. D.—Bunkers v. Guernsey, 35 S.: 
D.. 574, 153 NW .378;. Gillespie | v.-| 
Evans, ‘10'S. D: 234; 72° NW 576; Cald- | 
well -y.. Maxfield, d S. D. 361, 64 NW |, 


166. 

Tex.—York..v, .Texas, State Bank, 
(Civ. A.) 261 SW 207; Larned First 
State Bank v. McGaughey, 38 Tex. 
Civ. A. 495, 86 SW 55; Ketelson v. 
wroos, 21 Tex. Civ. A. 31, 50 SW 591; 
Leonard v. State, 56 Tex. Cr, 307, 315, 
120 SW 183 [cit Cyc]. 

Vt.—Johnson v. Cate, 77 Vt. 218, 
59 A 830; Sartwell v. Horton, 28 Vt. 
370; Colgrove v. Fillmore, 1 Aik. 347. 

Wis.—St. Croix County v. Webster, 
111 Wis. 270,.87 NW 302; Heekman 
v. Swartz, 64 Wis. 48, 24 Nw 473. 

Eng.—Maskell v. Horner, [1915], 3 
K, B. 106; Kettlewell v. Refuge Assur. 


CO EE Ces id JOO Siding de eo KO Estoy DiS wei DI 
844; Bavins v. London, etc., Bank, 
Litd.,. £1900]..1.-@, B.°2:70; Ashmole, v. 


Wainright, 2.Q. B. 837, 42. ECL. 938, 
114 Reprint 325; Abbotts v. Barry, 2 
B. & B. 369, 6 ECL 186, 129 Reprint 
1009; Martin v. Morgan, 1B. Ges. 
289, 5 ECL. 640, 129 Reprint 734, Gow 


123, 5 ECL 892; Rothschild v. Corney, | 


9B. & CG 388, 17 ECL 178, 109 Re- 
print 144; Hills v. Street, 5 Bing. 37, 
15 ECL 459, 130 Reprint 973; Moses 
v. Macferlan, 2 Burr. 1005, 97 Reprint 
676, W.-Bl. 219, 96. Reprint §120; 
Crockford v. Winter, 1 Campb. 124; 
Clarke v. Shee, Cowp. 197, 98 Reprint 
1041; Holt v.. Ely, 1 BE. & B. 795, 72 
ECL 795, 118 Reprint 634; Cartwright 
Vv. Rowley, 2 Esp. 723; Jendwine v. 
Slade, 2 Esp. 572; Hogan v. Shee, 2 
Esp. 522; Bristow v. Eastman, 1 Esp. 
172; Knibbs v. Hall, 1 Esp. 84; Neare 
v. Harding, 6 Exch. 349, 155 Reprint 
DAs Atkinson Vv. Denby, ied. "aN. 
934, 158 Reprint 749; Smith v. Cuff, 6 
M. & S. 160, 105 Reprint 1208; Harri- 
son v. Walker, 1 Peake N. P. 111; 


Irving v. Wilson, 4 T. R. 486, 100 
Reprint 1132. 
Can.—Johnston v. Desaulniers, 46 


Can. S. C. 620 [dism app 20 Man. 64]; 
Migner v. Goulet, 31 Can. S. C. 26. 

N. B.—Ellis v. Power, 20 N. B. 40. 

N. S.—Hancock v. Dartmouth, 14 N., 
Sal 29> Hy 

Ont.—Corp v. Schlemmer, 18 Ont 
WN 63; Pasco v. Wegg, 6 U. C. C. P. 
375: 

[a] 
eral persons interested in a covenant 
of warranty procuring by fraud a re- 
lease from the others of their interest 
for a less sum than they would have 
received, under a secret agreement 
between himself and the grantor, was 
liable to the others for the difference 
as money had and received to their 
use. Bliss v. Thompson, 4 Mass, 488. 
(2) If plaintiff had sought to recover 
only the money- paid on the contract 
tainted by defendant’s fraud, it might 
have been accomplished by. an action 
at law for money had and received, 
notwithstanding defendant’s cancella- 
tion of the contract, but where the 
vendee, 
the alleged fraud and that the vendor 
had taken measures to cancel the con- 
tract for default in payments, elected 
to affirm the contract and use it as a 
basis for the recovery of damages, 
the action could not be treated as one 
for money had and received. Olson 
v. Northern Pac. R. Co., 126 Minn. 
229, 148 NW 67, LRAI915F 962. 

[b] 


received will lie against a town where 
it appears that such municipality had 
received the money through its chief 


of police, who had obtained it on be-| 


half of the town from plaintiff by 
duress. Mee v. Montclair, 83 N. J. 
L. 274, 88 A 764 [rev on other grounds 
84 N. J. L. 400, 86 A 261}. 

{[c] Fraudnplent overcharge.—As- 


sumpsit lies to recover the amount, 
where a pur-| 
chaser, who. had agreed to pay what) 


of the overpayment, 


the property had cost his vendor, 
| found, after paying, 


Barnard v. Colwell, 39 Mich. 215. 

‘{[d] Money paid on a raised check 
may be recovered, where. the one 
seeking recovery has not by negli-| 


Rule applied.—(1) One of sev-| 


plaintiff, with knowledge of! 


Duress by officer of munici- 
pality.—An action for money had and. 


that the latter) 
| had deceived him as to the amount. | 


gence prejudiced the rights of the 
person from whom recovery is 
sought. National Park Bank v. E]- 
Gred Bank, 90 Hun 285, 35-NYS 752 
[aff 154 N. Y. 769 mem, 49 NE 1101 
mem]; Oppenheim v. West Side Bank, 
22 Misc. 722,50 NYS 148. 

[e] Meney received by matri- 
monial agents is in legal effect ob- 
tained by constructive fraud, and 
may be,recovered in an action for 
money had and received... Duval v. 
Wellman, 15 NYSt 404 [rev ‘on other 
grounds 14 Daly 515, 16 NYS 607 (rev 
on other grounds 124 N. Y. 156, 26 
NE 343)]. 

{f{] The tortious application of 
moneys by a partner neia vy him as 
county treasurer, to the use of the 
partnership, with the knowledge of 
his copartners, is sufficient to create 
the relation of debtor and creditor be- 
tween the partners and the county, 
so as to authorize the latter to main- 
tain an action. in assumpsit for 
moneys had and received for the 
county’s use. Stokes y. Little, 65 Ill. 
A. 255. 

[¢]. Ultra vires payments.—wW here 
the directors of plaintiff company 
illegally and without authority paid 
defendant, the manager and _ secre- 
tary of the company, a commission 
for services rendered in connection 
with the conversion of preferred 
stock of the company into bonds, and 
defendant would have been bound 
under the terms of his employment to 
render the services in question with- 
out compensation beyond the amount 
of his salary and expenses, in the 
absence of evidence of ratification by 
the stockholders, such payments may 
be received by the company. Sydney 
Land, etc., Co., Ltd. v. Rountree, 42 
N.S. 49. 

[h] Where an excessive attorney’s 
fee is charged on foreclosure of a 
mortgage, the owner may recover it 
from the mortgagee, or his represen- 
tive, after the expiration of the time 
for redemption, as money had and 
received to his use. Eliason.y. Sidle, 
61 Minn. 285, 63 NW 730... 

[i] . Wrongful distress.—Where a 
tenant distrained on for rent re-. 
quested the broker not to proceed to 
sale, and engaged, in consideration of 
forbearance, to pay the. broker’s 
charges, and time was given, and the 
charges paid, but the tenant objected 
to the amount of them, and to the 
amount of rent demanded, this was 
not a voluntary payment,. and the 
charges, if irregular, might be recov- 
ered back in an action for money had 
and received. Hills v. Street, 5 Bing. 
37,15 ECL 459, 130 Reprint 973. Com- 
pare Knibbs v. Hall, 1 Esp. 84 (hold- 
ing that, where a,party threatened 
with a distress for rent pays money, 
against the payment of which he 
might legally have defended himself, 
but does not do it, this shall not be 
deemed a payment by compulsion). 

{i] Payment, by lunatic.—An ac- 
tion for money had.and received may 
be maintained for money which plain- 
tiff’s intestate actually transferred to 
defendant, but under coercion and 
when mentally incapacitated to un- 
derstand the transaction. Harty v. 
Teagan, 150 Mich. 75, 113 NW 594. 

[k] Rule held inapplicable —(1) 
Where corporations are consolidated, 
and stock in the new company is 
issued to the respective holders of 
stock in the merging corporations on 
the basis of the valuation of the as- 
sets of each company, the new cor- 
poration, under a.count for money 
had and received, cannot recover of a 
stockholder for money received by 
him for such proportion of the stock 
issued to him .as represented the 
value of the assets turned into the 
new company by: the merging com- 
pany, of which defendant was a stock- 
| holder,.which proved to be valueless, 
and which were fraudulently repre- 
sented by him to be good, as. the 
| remedies were.an action for damages 
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defendant’s hands, and the fact that it was received 


from a third person will not affect 


for fraud, or for a rescission of the 
contract. Anderson Carriage Co. v. 
Pungs, 134 Mich. 79, 95 NW 985. (2) 
If one who has, with a dishonest un- 
derstanding, received money from a 
county treasurer knowing it to be 
county funds required to be officially 
accounted for and restored, can be 
made liable at all to the county 
therefor, it must be by an action on 
the case, or a bill in equity, and not 
an action for money had and re- 
ceived. Perley v. Muskegon County, 
32 Mich. 132; 20 AmR 637. (3) Al- 
though the law at times refuses to 
aid a wrongdoer in getting what good 
conscience permits him to receive, 
leaving him where it found him, it 
will not, because he was a wrongdoer, 
aid another in taking away from him 
what good conscience entitles him to 
retain, so that the fact, alone, that 
defendant was guilty of crime, under 
a statute, in making a gift to plain- 
tiff's servant to influence his action 
does not entitle plaintiff, in an action 
for money had and received, to re- 
cover all he paid defendant. Schank 
v. Schuchman, 212 N. Y. 352, 106 NE 
127 [aff 157 App. Div: 926, 142 NYS 
573 (aff 80 Mise. 311, 141 NYS 242) 
motion for leave to appeal granted 
158 App. Div. 939 mem, 143 NYS 
1121 mem]. (4) A bank which negli- 
gently certified a raised draft, which 
was thereupon deposited with an- 
other bank, which, relying on the 
negligent acts of the former bank in 
certifying, accepting, and paying the 
draft, parted with the moneys on the 
demand of its depositor, could not 
thereafter recover the amount back. 
Continental Nat: Bank v. Tradesmen’s 
Nat. Bank, 59 App. Div. 103, 69 NYS 
Om atie ome eeYer coca OD) BNI eS 1ekOSt le 
«5) Where defendant loaned: plaintiff 
a sum to discharge a trust deed, tak- 
ing the land as security, on condition 
that plaintiff would pay a note due 
defendant from plaintiff’s brother, 
plaintiff cannot, upon paying his own 
debt, recover from defendant the 
amount paid on his brother’s note, un- 
der the:rule that one illegally com- 
pelled to pay money to obtain pos- 
session of property or prevent its 
Seizure may*recover it in an action 
for- money had:and received, since 
plaintif€ voluntarily assumed payment 
af. the debt; with full knowledge of 
the facts, and there waS no duress or 
coercion’ on the part of defendant. 
Holmes v. Riggs, 52 Or. 334, 97 P 551. 

{l]) A declaration on the common 


counts: in assumpsit will not support 
a recovery for damages for fraud, in- 
ducing a conveyance of real estate 
and a loan in exchange for an assign- 
ment of'a contract for the purchase 
and:sale of other land, but for that 
purpose plaintiff must employ a spe- 
cial count, and thus where plaintiff 
transferred to defendant real estate 
and lent him three hundred dollars, 
and took from him an assignment o1 
a contract for the purchase:and sale 
of other land in reliance on false 
representations made by defendant, 
plaintiff could not recover for money 
had and received, on any theory, more 
than three hundred dollars. Burehy 
a eae 181 Mich: 78, 147 NW 

[m] Enforcement of judgment 
during pendency of writ of error.— 
Money was not wrongfully or tor- 
tiously obtained by a lawyer who,’ in 
the absence of any stay order or su- 
persedeas, enforces a judgment of a 
court of competent jurisdiction in 
favor of a client against the judg- 
ment debtor, even though there may 
be: then pending a writ of" error, 
which afterward eventuates in a re- 
versal. International Packing Co. v. 
Tone, 165 Ill. A. 248: 

{n] Where parties-are in pari de-- 
licto, the maintenance, of the action 
was not permitted. Barrett v. Smith, 
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his lability, if, 


37 Misc. 825, 76 NYS 907; 

[o] Mere borrowing money 
through straw man on mortgage 
does not constitute fraud.—Where 
the owner of land, in.order to secure 
a loan thereon without incurring 
personal liability, transfers the land 
to a third person who executes a 
note and deed of trust and deeds the 
property back to the original owner, 
subject to the deed of trust, such a 
transaction does not constitute 
fraud so as to make the original 
owner liable to the transferee of a 
note in an action for money had and 
received, the object and purpose of 
such owner to avoid personal liabil- 
ity being clearly evident, and the 
reason for doing so being legitimate 
and proper. State v. Reynolds, 
(Mo.) 245 SW _ 1065, 25 ALR 1484. 

91. U. S.—Revere Sugar Refinery 
v. Stone, ete., Co., 285 Fed. 167; Fed- 
eral Sugar Refinery Co. v. opnee 
Sugar Equalization Bd., 268 Fed. 575. 

Ala.—Allen v. Mendelsohn, 207 Ala. 
527, 93 S 416; 31 ALR 1063; McDuffee 
We Collins, 117 Ala. 487, 23 Ss 45; Smith 
v. Wiley, 22 Ala. 396, 58 AmD 262; 
Louisville, etc: TR: Co. v. Camody, 17 
Ala. A. 158, 82 S 648 [rev on other 
grounds 203 Ala. 522, 84 S 824]. 

Cal—Gray v. Huffaker, 176 Cal. 
516, 169° P 1038; Smith v. Farmers, 
etc., Bank, 2 Cal. A. 377, 84 P 348. 

Colo.—Brown v. Stair, 25 Colo. A. 
140, 136 P 1008. 

‘Conn.—Mechanics’ Bank v. Wood- 
ward, 74 Conn. 689, 51 A 1084. 

Del.—O’Donnell v. Metropolitan L. 
Ins. Co., 11 Del. Ch. 4, 95 A 289. 

Ga.—Bates-Farley Sav. Bank v. Dis- 
mukes, 107 Ga. 212, 33 SE 175; Ogle- 
thorpe Bank v. Brooks, 33 Ga. A. 84, 
125 SE 600; Haupt v. Horovitz, 31 Ga. 
A; '203, 120 SH 425; Smallings v. Dun- 
lap, 30 Ga. A. 162, 117 SH 96, 97 [quot 
Cyc]; Rudisill v. Handley, 9 Ga, A. 


789, 72- SE 189; Citizens Bank v. 
Rudisill, 4 Ga. A, 37, 41, 60 SE 818 
[quot Cyc]. 


Ida.—Beymer v. Monarch, 19 Ida. 
304, 113 P 739. 

Ill.— Springfield First Nat. Bank v. 
Gatton, 172 Ill. 625, 50 NE 121; Rom- 
mel vy. Wenks, 186 Ill. A. 369; St. 
Mary’s African M. E. Church v. Ger- 
man Lutheran Church, 167 Ill. A, 307; 
Jacobson-v. George J. Cooke Co., 156 
Til’ A. 512; Hight v.. Walker, 78 II: 
A. 451 {aff*179 Ill. 209, 53° NE 631]; 
Zink v. Wells, 72 Ill. A. 605; Hight 
v. Sanner, 71 Ill. A. 183; State Nat. 
Bank v. Payne, 56 Ill. A. 147. See 
Bothman v. Jackson° County, 194 Ill. 
A. 255 (where it did not appear that 
the fund held by defendant was made 

up of money obtained by a third per- 
son from plaintiff). 

Ind.—Porter v. Roseman, 165 Ind. 
255, 74 NE “1105, 112° AmSR 222," 6 
AnnCas 718; Conklin v. Smith, 3 Ind. 
284; Jackson v. Creek, 47 Ind. A. 541, 
94:;NED 416. 

Iowa.—Lee v. Coon Rapids Nat. 
Bank, 166 Iowa 242, 144 NW 630; 
Sutcliffe v. Pence, 156 Iowa 6438, 137 
NW 1026; Homire v. Rodgers, 74 Iowa 
395, 37 NW 972. 

Kan.—People’s Nat. Bank v. Myers, 
65 Kan. 122°°69 P' 164. 

Ky.—Metropolitan LL. Ins. Co. v. 
Monohan, 102 Ky. 13, 42 SW 924, 19 
KyL 992; Smith vy. Alexander, 7 Ky. 
Op. 367. 

La.—VFitzpatrick v. Letten, 123 La. 
748, 49 S 494,17 AnnCas 197. 

Mass.—Newburyport :v. Spear, 204 
Mass. 146, 90 NE 522, 134 AmSR 652; 
Cole v. Bates, 186 Mass. 584, 72 NE 


333% 4 
Mich.—Bearce' v. Fahrnow, 109 
Mich. 315, 67 NW 318. 


Minn.—Heywood' v. Northern As- 
sur. Co., 133 Minn, 360, 158 NW 632, 
AnnCasi1918D 241; Brand v. Williams, 
29 Minn. 238, 13 NW 42. 
eon —Legara v. Gholson, 24° Miss. 


[§ 34 


in equity and good conscience, he is not entitled to 
hold it against the true owner;*! and to sustain the 


Mo.—St. Louis Third Nat. Bank v. 
St. Charles Sav. Bank, 244 Mo. 554, 
149 SW 495; Taylor v. Rust, (A.) 
198 SW 194; Whitecotton v. Wilson, 
(A.) 197 SW 168; Houts v. Dunham, 
162 Mo, A. 477, 142 SW 806; Joplin 
Commercial Club v. Davis, 136 Mo. 
A. 583, 118 SW 668; York v. Farmers’ 
Bank, 105 Mo. A. 127, 79 SW 968; 
Quarles v. Hall, 100 Mo. A. 523, 74 
SW 883. 

Nebr.—Story v. Robertson, 5 Nebr. 
(Unoff.) 404, 98 NW 825. 

N. J.—Mee v. Montclair, 83 N. J. L. 
274, 83 A 764 [rev 84 N. J. L. 400, 86 
A 261]. 

N. Y.—Heidenheimer v. Boyd, 162 
Ne Ye) 6.035 57) NG SL hate eLoy eat ps 
Div. 580, 44 NYS 687]; Mason v. 
Prendergast, 120 N. Y. 536, 24 NE 806 
[aff 12 NYSt 869]; Tugman v. Na- 
tional. SS. /Co.;, 76, N.G Ye 20% fattets 
Hun 332, and rev on other grounds 
106 U. S..118, 27 L. ed. 87]; Allen v. 
Aguirre, 7 N. Y. 543, Seld. 35 [aff 10 
Barb. 74]; Ely v. Norton, 2 Abb. Dec. 
19, 3 Keyes 397, 2 Transcr. A. 221; 
Whiting v. Hudson Trust Co., 202 
App. Div. 375, 195 NYS 829 [mod on 
other grounds 234 N. Y. 394, 138 NE 

ALR 1470]; Davenport v. 
Walker, 132 App. Div. 96, 116 NYS 
411; Mikles v. Hawkins, 59 App. Div. 
258, 69 NYS 557; Dechen v. Dechen, 
59 App. Div. 166, 68 NYS 1043; La- 
watsch v. Cooney, 20 App. Div. 470, 
47 NYS 54; Stephens v. Brooklyn Bd. 
of Education, 3 Hun 712; Graves v. 
Harwood, 9 Barb. 477; Dusenbury v. 
General Grant Council No. 128 J. O. 
U. A. M., 96 Misc. 665, 161 NYS 103; 
Levine v. Klein, 65 Misc. 498, 120 
NYS 196; Cohen v. Jacobwitz, 52 
Misc. 660, 102 NYS 519; Rines v. New 
York, etc., Brewing Co., 45 Misc. 415, 
90 NYS 362; Walsh vy. National Broad- 
way Bank, 11 Misc. 249, 32 NYS 734 
[aff 13 Misc. 3, 33 NYS 998]; Victer 
v. Fagin, 145 NYS 47; Harrington v. 
Green, 107 NYS 403. 

Okl.—Brooks v. Hinton State Bank, 
26 Okl. 56, 110 P 46, 30 LRANS 807. 

Or.—Baker City Mercantile Co. v. 


Idaho Cement Pipe Co., 67 Or. 372, 
136 P 28; Edwards v.. Mt. Hood 
Constr: Co., 64 .Or.. 30835 130. Ps 4o% 


Wagener v. U. S. National Bank, 63 
Or. 299, 127 P 778, 42 LRANS 11385; 
Peer v. Taylor, 54 Or. 560, 103 P 


Pa.—Hindmarch v. Hoffman, 127 
He 284,18 A 14, 14 AmSR 842, 4 LRA 
R. I.—Fottori v. 
lay st A 143. 
t 8. C.—Ashe v, Livingston, 2 S. C. 


S. D.—Siems v. Pierre Sav. Bank, 
7S. D. 338, 64 NW.167. 

Tex.—Combest v. Glenn, (Civ. A.) 
142 SW 112. See Farmers’ Nat. 
Bank... v. Allard. (Tex. Civ. Ac)e) 262 
SW _ 793 (recognizing rule). 

Utah.—Yourt v. McKee, 1 Utah 281. 

Wash.—Jones v. Maes,, 76 Wash. 
517, 186 P 680. 

W. Va.—Thomas v. Grafton, 34 W. 
Va. 282, 12 SE 478, 26 AmSR $24. 

Eng. —-Rainford v. James Keith & 
Blackman Co., Ltd., [1905] 2 Ch. 147; 
Muttyloll Seal v. Dent, 5 Moore In- 
dian App. 328, 18 Reprint 920, 8 Moore 
P..C. 319, 14 Reprint.122. 

Ont.—Lee v. Woodside, 22 U. C. Q. 
Bwllbg 

[a] Extent and limits of rule.— 
(1) Money intrusted to another, and 
by him wrongfully paid out, may be 
recovered by the true owner, so long ; 
as it is traceable, if its possession, 
with liability of its recovery, has 
wrought no disadvantage to those to 
whom it has been paid. Holly v. 
Domestic, etc.; Missionary Soc., 85 
Fed. 249 [rev on other grounds 92 
Fed. 745, 34 CCA 649 (aff 280 U. S. 
284, 21 Sct 395, 45 L. ed. 581)1. (2) 
Plaintiff was entitled to recover of 
defendant for moneys received by her 
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action it is not necessary that a payment made to 
defendant by a third person with plaintiff’s money 
should have been involuntary, but only that it should 
have been made without plaintiff’s consent.” 
the mere depositing money to another’s account, or 
directing one to pay money which is due him to an- 
other, does not of itself raise the implication on the 
part of the recipient of a promise to repay. 
one who has embezzled 
transfers it to another in due course of business, 
mere ground of suspicion of defect of title, or 
knowledge of circumstances which would excite sus- 
picion in the mind of a prudent man, or gross 
negligence on the part of the transferee, will not 
defeat. his title as against the owner, the test being 


Where, however, 


which rightfully belonged to plaintiff 
whether they came to the hands of 
defendant as a part of the estate of 
the father or grandfather. it was 
not necessary that an administrator 
should be appointed to recover the 
funds from the hands of defendant. 
Gregg v. Houseman, 16 NYSt 67. 

[b] Defendant’s knowledge or 
ownership.—Where defendant know- 
ingly received the proceeds of prop- 
erty unlawfully sold by another, it 
was immaterial whether he knew 
who was the owner, or how much 
was due, or whether he promised to 
pay the proceeds to the owner. 
Hight v. Sanner, 71 Ill. A. 183. 

[ec] In an action against a firm 
for money collected by a deceased 
partner as plaintiff's agent, indi- 
vidually, and commingled with the 
firm’s funds, no recovery could be 
held unless the proof showed that 
money of plaintiff was actually used 


by the firm, or mingled with its 
funds. St. Louis, ete, Co. v: Mc- 
27 § 518: 


Peters, 124 Ala. 451, 

{[d] Where a trustee of a fund to 
which he would succeed in case of 
intestacy prevents the making of a 
will in favor of a third person, by 
promising to hold the fund: for the 
benefit of the intended legatee, the 
latter may recover its value as money 
had and‘received to his use. Williams 
v. Fitch, 18 N. Y. 546. 

[e] Whenever money has been 
directed by an order of court to be 
paid by an officer of the court to a 
party, the officer becomes a trustee 
for the party to whom it is ordered 
to be paid and the money is no longer 
in the custody of the law, and the 
person to whom it is ordered paid 
can recover it in an action for money 
had and received. Anderson ¥. Patty, 
163 TiS AN 151. 

[f] Rule held inapplicable.—(1) 
The rule permitting one person to sue 
another who has received money be- 
longing to first under circumstances 
requiring second person to hold it for 
benefit of first is inapplicable as be- 
tween judgment debtor and attorney 
representing judgment creditors to 
whom garnishee wrongfully paid 
money, where attorney was not privy 
to such transaction, garnishee is di- 
rectly liable to judgment debtor, and 
it was not shown that garnishee was 
‘insolvent. Pumphrey v. Hunter, 
(Tex. Civ. A.) 270 SW 237. (2) Where 
defendant, who was the joint occu- 
pant of the office of an agent, who 
after effecting a contract for the sale 
of land, on which he received earnest 
money, left the state, but had no 
other connection with him or with 
the transaction, found among his 
papers an envelope containing a cer- 
tificate of deposit representing the 
earnest money, which had been in- 
dorsed in blank by the agent, and 
deposited this in his own account, and 
held it subject to the agent’s order in 
an: action by the purchaser to recover 
his earnest money on failure to com- 
plete the sale, the act of defendant 
in placing the money in his own 
bank account would not make him 
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But 


money 


liable therefor to the purchaser. 
sone v. Jones, 55 Wash. 531, 104 P 
786. 

{g] .Agreement of creditor to 
“subject” claim. to claim of one loan- 
ing money to debtor.—A contract by 
which plaintiff's testator merely 
agreed to advance such sums of 
money as he deemed necessary to 
help a partnership through financial 
difficulties in consideration of a prom- 
ise by defendants, then creditors of 
the partnership, to ‘subject’ their 
claims to the claim of the testator 
for moneys advanced under the agree- 
ment, only obliged defendants to see 
that plaintiff's testator should be 
paid first if the assets of the part- 
nership were distributed on liquida- 
tion, and did not bind them not to 
hold for the testator payments volun- 
tarily made by their debtor, not made 
with the money advanced under the 
contract. Duryea v. Lohrke, 136 App. 
Div. "555; 121 NYS 138° [aff 2027NaY: 
562 mem, 95 NE 1128 mem]. 

92. Aitna Ins. Co. v. New York, 
7 App. Div. 145, 40 NYS 120 [aff 153 
Niwa cole ee NEY 593]; 

93. Bailey v. Hampton Grocery 
Co., 189 Ky. 261, 224 SW 1067. 

94. Merchants’ L. & T. Co. v. Lam- 
son, 90 Ill. A. 18; First Nat. Bank v. 
Gibert) 123) ta, 8455.49 -S. 7593) ol31 
AmSR 382, 25 LRANS 631; Thomas 
v. Farmers’ Nat. Bank, (Mo. A.) 236 
SW 376; Kidder v. Hall, 113 Tex. 49, 
251 SW 497, 500 [cit Cyc]. Compare 
Newell v. Hadley, 206 Mass. 335, 92 
NE 507, 29 LRANS 908 (holding that 
defendant is not liable to repay to 
the owner the amount of a stolen 
check fraudulently put to defendant’s 
credit merely to enable the thief to 
collect the check, when the proceeds 
have been drawn out by the thief be- 
fore defendant knew anything about 
the matter). 

95. McCormick-Ormand Co. v. Nof- 
ziger Bros. Lumber Co., 10 Cal. A. 
241, 101 P 688; Schneider v. Yellott, 
124 Md. 92, 91 A 779; Ford-Davis 
Mfg. Co. v. Maggee, (Mo. A.) 233 SW 
201s) bowlton “va York, 925 UaiC. (QB; 
See Bloom v, Gourlay. 30) Mia: 
116 (recognizing rule). 

Rule applied.—(1) The action 
did not lie where there was abso- 
lutely nothing which in the slightest 
way indicated that plaintiff had any 
interest in the notes, or in-the pro- 
ceeds thereof. McCormick-Ormand 
Co. v. Nofziger Bros. Lumber Co., 10 
Cal. “A, '241,7101 P 688.: (2). Where 
defendant to accommodate plaintiff's 
secretary and treasurer, who was au- 
thorized to draw and sign checks on 
its funds and consequently was also 
authorized to indorse its name on 
checks payable to its order, recetveu 
from him and deposited a check pay- 
able to plaintiff, and subsequently re- 
paid the amount to the secretary and 
treasurer by a check payable to him 
personally, plaintiff could not _ re- 
cover the money from defendant in 
an action for money had and re- 
ceived on a mere showing that the 
check was drawn in its favor, with- 
out showing that the secretary and 
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honesty and good faith on the part of the trans- 
feree, and not diligence.®* 

[§ 35] K. Money Not Received for Plaintiff’s Use. 
The action does ‘not lie unless the money was re- 
ceived for the use of plaintiff,9° and where it was 
paid for the use of defendant, the proper form of 
action is for money paid.*® 

[§ 36] L. Rent. 
tained against one who receives the rent of land 
while in possession under claim of title adverse 
to plaintiff,9’ although a suit in equity was at the 
time pending to charge him as trustee of the land 
for the benefit of plaintiff.°® 
is not adverse, the true owner is entitled to recover 
the rents which have been received by another.®® 


The action cannot be main- 


Where the possession 


treasurer converted the money or 
that plaintiff, and not such officer, 
was entitled to the money. Ford- 
Davis Mfg. Co. v. Maggee, (Mo. A.) 
233 SW 267. (3) Where lands were 
sold for taxes, and after the expira- 
tion of a year the owner paid under 
protest to the county treasurer the 
sum required to redeem them, he 
could not recover this sum from the 
county aS money had and received, 
for under the Assessment Act, it was 
received, not for his use, but for that 
of the purchaser; and the payment 
of redemption money, to deprive the 
purchaser of his rights, must be un- 


qualified. Boulton v. York, 25 U. C. 
(Als PAL 
[b] “For the use of the state.”— 


A count “for money had and re- 
ceived by the defendant for the use 
of the State,” in an action by an in- 
dividual as taxpayer, for the use of 
the _ state, cannot be sustained. 
Schneider v. Yellott, 124 Md. 92, 93, 
Na Nel tf'1fS) 

96. Claycomb v. McCoy, 48 Ill. 
110; Ford v. Keith, 1 Mass. 139, 2 
AmD 4; Child v. Eureka Powder 
Works, 44 N. H.. 354. See Money 
Paid ante p 11. 

{a] Thus assumpsit for money 
had and received is not the proper 
form of action in which a surety may 
recover of his principal money paid 
on account of his nanpility for such 
principal. The proper action is for 
money paid. Ford v. Keith, 1 Mass. 
139, 2 AmD 4; Child v. Eureka Powder 
Works, 44 N. H. 354. 

97. Ala—Swanson vy. Brown, 160 
Ala. 432, 49 S 675; Lockard v. Barton, 
78 Ala. 189; Price v. Pickett, 21 Ala. 
741. 

Ill.—King v. Mason, 42 Ill. 223, 89 
AmD 426. 

Mo.—O’Fallon v. Boismenu, 3 Mo. 
405, 26 AmD 678. 

Nebr.—Pheenix Ins. Co. v. Hoyt, 3 
Nebr. genet) 94, 91 NW 186. 

N. Y.—Carpenter v. Stilwell, 3 Abb 

Bae 


C.—Faulcon v. Johnston, 102 N. 
C. 264, 9 SE 394, 11 AmSR 737. 


Or,—Tay lor v. Taylor, 54 Or, 560, 
59, 103 RP 524 feit Cyc). 
[a] Reasons for rule—(1) The 


reason for the rule is that the title 
to lands cannot be tried collaterally 
in a personal action of this nature. 
Lockard v. Barton, 78 Ala. 189; Car- 
penter v. Stilwell, 3 AbbPr (N. Y.) 
459. (2) The law affords an easy 
remedy to plaintiff by ejectment with 
incidental damages for mesne profits 
and compensation for the unlawful 
detention of the premises. Lockard 
vy. Barton, supra. 


98 Lockard vy. Barton, supra. 

99. Ala.—Brooks y. Greil Bros. Co., 
179) Ala. 459, 462; 60 S) 387 “[cit 
Cyc]. 


Del.—Wright v. Wright, 2 Del. 350. 
Qn ee v. White, 2 Gill 

Miss.—O’Conley v. Natchez, 9 Miss. 
31, 40 AmD 87. 

Oh. —tLoveless v. Erie R. Co., 2 Oh. 
Ave Suelo Oil. Cire © Ot: Nt mSome oT te 
soe OMWeCira Ct, Sis 
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Thus rents may be recovered in such an action from 
a mere naked trespasser or intruder who has col- 
lected rent on land owned by plaintiff;+ and when 
rents have been paid to an executor, they may be 
recovered by the devisee as money had and. re- 
A party entitled to an apportionment of 
rent under a statute in reference to the sale of 
lands can recover his share of the rent from the 
person to whom the tenant has paid it in an action 
for money received to his use, and he is not confined 
to an action for use and occupation unless the de- 
Moneys received by the owner of 
the property to his own use, as rent of his own. es- 
tate, in advance, cannot be considered as money 


ceived.? 


mise is by deed.? 
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vaneed.* 


had 


[§§ 36-38 


and received to the use’ of one who may after- 
ward purchase the estate before the expiration 
of the period for which the rent has been ad- 
And where a landlord rents premises for 
increased rental after abandonment by the tenant, 
the latter cannot recover the excess in such an action 
under the theory of an implied contract.® 
there was no controversy as to the invalidity of the 
title of the one to whom the rents were paid, but 
who induced the tenant of the real owner to pay the 
rent upon a threat of expulsion from the premises, 
the money could be recovered by the real owner 
in an action of assumpsit.® 


Where 


VI. MONEY PAID BY MISTAKE’ 


[§ 37] An action for money had and received is 
the proper form of action for the recovery of money 


paid under a mistake of facts.® 


VII. MONEY PAID UNDER PROTEST® 


[§ 38] Money paid under protest may be recoy- | ered back in an action for money had and received.?° 


Or.—Taylor v. Taylor, 54 Or. 560, 
579, 1038 P 524 [cit Cyc]. 

See Cohen v. Jacobwitz, 52 Misc. 
660, 102 NYS 519 (where plaintiff 
made a contract for sale of real es- 
tate to defendants, and although title 
was rejected certain rents were paid, 
part to one defendant and part to the 
other, they are not liable therefor as 
‘for a conversion; but each is liable 
for what he received, as for money 
had and received). 

“In such case, it is money had and 
received for the use of the owner; 
and, as the person to whom the rent 
was paid would be compelled to ac- 
count in equity, he may also be held 
‘responsible in the equitable action for 
money had and received.” Price v. 
Pickett, 21 Ala. 741, 743. 

1. O’Conley v. Natchez, 9 Miss. 31, 
40 AmD 87. See Baltimore v. White, 
2 Gill (Md.) 444 (where a statute 
gives a municipality the right to 
charge and collect wharfage from 
public wharves, and the owner of a 
lot adjacent to such a wharf demands 
and receives the wharfage, the city 
“may recover the amount unlawfully 
received, and withheld from them, by 
such owner). 

2. oveless' v. Etie R.. 'Co},..2” Oh. 
AY 404, 19 -Onw Cir. CLON,, Si 20%, 30 
Oh, CiriCts 87. 

3. Wright v. Wright, 2 Del. 350. 

4. Stone v. Knight, 23° Pick: 
(Mass.) 95. 

5. Whitcomb v. Brant, 90 N. J. L. 
245, 100 A 175, LRA1917D 609. 

[a] Reason for rule.—“Remem- 
bering that the action of assumpsit 
thhad its origin in a conception of tort 
liability, 
element of deceit, by which one at- 
tempted to enrich himself at the ex- 
pense of another... from which ex 
debito justitie an implied promise 
was evolved, the propriety of the ap- 
plicability of the maxim in this in- 
stance becomes apparent; and its ap- 


plication becomes conspicuously ap-: 


parent, when it is recalled that so far 
as the plaintiff could do so, he en- 
deavored by act and word to surren- 
der and evade every semblance of 
his contractual obligation; and in fact 
abandoned the locus in quo, for the 
purpose of being relieved from all 
responsibilities and obligations under 
his covenant.” Whitcomb v. Brant, 
90 N. J. L. 245, 250, 100 A 175, LRA 
1917D 609. 

6 Mobile Branch Bank v. Fry, 23 


Ala. 770 

7. Circumstances under which 
money paid by mistake may be re- 
‘covered see Payment [30 Cyc 1313 et 


seq]. 


Mistake as affecting privity sce 


supra § 21. 


primarily based upon the, 


‘Sloman, 


8. U.S.—U.S. v. D’Olier Engineer- 
ing Co., 215 Fed. 209. 

Ala.—Knox v. Abercrombie, 11 Ala. 
997; Smith v. Seaton, Minor 75. 

Conn.—Bridgeport Hydraulic Co. v. 
Bridgeport, 130 A 164; Stanley Rule, 
etc., Co. v. Bailey, 45 Conn. 464; 
Sage v. Alsop, 1 Root 148. 

Del.—West v. Houston, 4 Del. 170. 

Fla.—Cullen v. Seaboard Air Line 
R. Co., 63 Fla. 122,'58 S 182. 

Ga.—Logan v. Sumter, 28 Ga. 242, 
73 AmD 755; Rudisill v. Handley, 9 
Ga. A. 789, 72 SE 189; Citizens’ Bank 
Vv. Rudisill, 4 Ga. A, 37, 41, 60 SE 818 
feitsCy ele 

Ill.—West Frankfort Bank, 
Co. v. Barretti, 206 Ill. A. 261; 
mel v. Wenks, 186 Ill. A. 369. 

Ind.—Conklin v, Smith, 3 Ind. 284; 
McQueen v. State Bank, 2 Ind. 413. 

Kan.—Kansas City v. R. J. & W. 
M. Boyd Constr. Co., 86 Kan. 213, 
120 P 347. 

Ky.—McDonald v. Franklin Coun- 
Oa? Ky. 205, 100 SW 861, 30 KyL 


Me.—Millett v. Holt, 60 Me. 109; 
Wilson v. Barker, 50 Me. 447. 

Md.—George’s Creek Coal, ete., Co 
v. Alleghany County, 59 ‘Ma. ’ onse 
Baltimore Citizens’ Bank v. Graffin, 
381 Md. 507, 1 AmR 66; Baltimore 
Merchants’ Bank v. Bank of Com- 
merce, 24 Md. 12; Buchanan vy. Pue, 6 
Gill 112; Baltimore, etc., R. Co: v. 
Faunce, 6 Gill 68, 46 AmD 655. 

Mass.—Trecy v. Jefts, 149 Mass. 
211, 21 NE 360; Com. v. Haupt, 10 
Allen 38; Garland v. Salem Bank, 9 
Mass. 408, 6 AmD 86, 

Mich.—Lane vy. Pere Marquette 
Boom Co., 62 Mich, 63, 28 NW 786. 
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Minn.—Todd _v. Bettingen, 
Mo.—Norton v. Bohart, 105 Mo. 615, 


ete., 
Rom- 


Minn. 493, 124 NW 443. 


16 SW 598; Federal Land Bank vy. 
International, L. Ins. Co., (A.) 260 
SW 822; St. Louis Sanitary Co. 


Reed, 179 Mo. A. 164, 161 SW 315. 
N. H.- 
H. 482. 
N. M.—Elgin v. Gross-Kelly, 20 N. 
M. 450, 456, 150 P 922, LRA1916A 
Til [eit Cyals 
N. Y.—Commercial Nat. Bank v. 
194 (NN. Ye) 506.5 Sau NEN ste 
Welch v. Rowe, 66 N. AY. 624; Hottiz 
v. Schmidt, 59 N. Y. 253; Sagone v. 
Mackey, 92 Misc. 4538, 156 NYS 84; 
Isaacs v. Kobre, 145 NYS 919; Tinslar 
v. May, 8 Wend. 561; Mowatt v. 
Wright, 1 Wend. 355, 19 AmD 508. 
N. D.—Scheer, v. Clinton Falls 
Nursery Co., 20 N..D. 1, 124 NW 1115. 
Or.—Scott v. Ford, 45 Or. 531, 78 
P 742, 80 P 899, 68. LRA 469. 
Pa.—Horton v. Harbridge, 127 Pa. 
Ta yalaee A 610s 
: Tex.—Ingram v. .Posey,, (Civ. A.) 


138 SW 421. 

Vt.—Varnum v. Highgate, 65 Vt. 
416, 26 A 628; Noyes v. Parker, 64 Vt. 
379, 24 A 12. 

Va.—Robertson v. Robertson, 137 
Va. 378, 119 SE 140, 36° ALR 479. 

Wash.—Gaffner v. American Fi- 
nance Co., 120 Wash. 76, 206 P 916, 
28 ALR 624; Smith v. Gruber Lumber 
Co., 81 Wash. 111, 142 P 4938; Soder- 
berg v. King County, 15 Wash. 194, 
45 P 785, 55 AmSR 878, 33 LRA 670. 

Wis.—De Voin v. De Voin, 76 Wis. 
66, 44 NW 839. 

Ont.—Clark v. Eckroyd, 12 Ont. A. 
ean) Mingaye v. White, 34 U. C. Q. B. 


fa] Rule held inapplicable.—an 
action of indebitatus assumpsit is not 
sustainable for money had and re- 
ceived, founded on a mistake in a 
settlement, on which an acquittance 
is given, although a special action on 
the case, pointing out such mistake, 
is sustainable. Hart v. Smith, Kirby 
(Conn.) 127. 

9. Effect of protest generally see 
Payment [30 Cyc 1310]. 

10. Ind.—State v. New York Mut. 
Dine OO. cine Ind. 59, 98 NE 213, 42 
LRANS 25 

Ro eWritlock Mach. Co. v. Hol- 
way, 92 Me. 414, 42 A 799; Creamer v. 
Bremen, 91 Me. 508, 40 A 555; Cham- 
penin.9 v. Reed, 13 Me. 357, 29. AmD 

06 

Mich.—Michigan Sanitarium, ete., 
Assoc. v. Battle Creek, 138 Mich. 676, 
101 NW 855. 

N. Y.—Homecrest Bldg. Co., Inc. v. 
Weinstein, 165 NYS 176. Compare 
Forrest v. New York, 13 AbbPr 350, 
353 (where it was said: ‘Where there 
is no legal compulsion, a party yield- 
ing to the assertion of an adverse 
claim cannot detract from the force 
ot his concession by saying, I object, 
or I protest, at the same time that he 
actually pays the claim. The pay- 
ment nullifies the protest as effec- 


1 tually’ as it obviates the previous ae-- 


nial and contestation of the claim’’). 
Wis.—Parcher v. Marathon County, 

52 Wis. 388, 9 NW 28, 38 AmR 745; 

Judd v. Fox Lake, 28 Wis. 583. 
Can.—Rose v. Rex, 32 Can. S. G 


532. 

[a] Action against state.—Where 
payment of alleged improperly. ex- 
acted fees was made involuntarily and 
under protest, as shown by the .re- 
maining clear and positive allegations 
of the complaint, other averments 
that the money was wrongfully and 
unlawfully extorted from it by. the 
state, acting through its auditor, and 
that appellee was compelled. to pay 
into the state treasury a sum of 
money which it did not owe, or to 
submit to a revocation of. its right 


For later cases, evsiouments aaa changes in the law see cumulative Annotations, same title,. page and note number. 


§ 39-42] 
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VIII. MONEY PAID ON JUDGMENT OR EXECUTION"! 


[§ 39] The action will lie to recover back money 
paid upon a judgment which has since been re- 
versed,” unless the retention by defendant is con- 
sistent with equity and good conscience.}* 
has been held that the only remedy for restitution is 
against a party to the record, and the action will not 
he against an attorney for money collected under a 
decree subsequently reversed ;# nor will it he against 
a justice to recover the amount of a judgment for 
costs rendered by him and from which he has wrong- 
fully refused to allow an appeal, although he might 
Moreover, it is held that 


be hable in damages.*5 


But it 


face cannot be 


invalid.!9 


money had and received lies to recover back money 


IX. PERVERSION OF PUBLIC MONEYS 


[§ 40] Where public moneys have been paid in 


violation of the law, they may be recovered in an 


X. QUESTION COGNIZABLE ONLY IN EQUITY 


[§ 41] Notwithstanding the action is equitable in 


its nature,”? it will not he in cases 


of the parties can be properly adjusted only in a 
court of equity, and this is especially true where the 


where the rights 


rights of third parties are involved.?? 
lie in favor of a member of a firm against other 
members, on account of a firm transaction, the 
proper remedy being for an accounting.?* 


paid on an execution issued on a satisfied judg- 
ment,'® or to recover money paid on an execution 
where the judgment is reversed and a new trial or- 
dered,” and especially where, at the time of pay- 
ment, notice is given of the intention of the judg- 
ment debtor to sue out a writ of error to reverse 
the judgment, and this is afterward done.'® 
money paid on an execution which is valid on its 


But 


recovered in assumpsit from the 


public officer who enforces the execution, even where 
the judgment upon which the execution issues is 


action for money had and received.?® 


Nor will it 


XI. DETERMINATION OF CONFLICTING TITLES TO REAL ESTATE 


[§ 42] The action cannot be maintained for the 


purpose of determining conflicting 


to do business within the state, do 
not bring the case, aS sounding in 
tort, within the rule that neither a 
state nor the United States is legally 
liable to respond in damages to a 
person for an injury resulting from 
the misconduct, negligence, or tor- 
tious acts of its officers or agents. 
State v. New York Mut. L. Ins. Co., 
175 Ind. 59, 98 NE 213, 42 LRANS 
256. 

[b] The crown is not liable to pay 
interest on the amount of duties paid 
under protest, which were illegally 
exacted under a mistaken construc- 
tion placed by the customs officers 
upon the Customs Tariff Act. Rose v. 
Rex, 32 Can. S. C. 532, 

1l. Circumstances permitting re- 
covery of such money generally seo 
Payment [30 Cyc 1301]. 

12. See Appeal and Error § 3298. 
See also Lazell v. Miller, 15 Mass. 207 
(where one, having become a tenant 
in common with another by levy of 
an execution, recovers judgment 
against the tenant in common for his 
share of the rent, and thereafter the 
judgment under which the execution 
issued is reversed, the tenant in com- 
mon obliged to:pay under the second 
judgment may recover the amount so 
paid, although that judgment re- 
mained unimpairea); Creps v. Baird, 
3 Oh. St. 277 (if, upon the motion of 
a purchaser upon execution, surplus 
money remaining after the satisfac- 
tion of the writ, and to which the 
judgment debtor is entitled, is, by 
order of the court, and without the 
consent of the debtor, applied to dis- 
charge taxes due upon the land when 
sold, such debtor may,, after a re- 
versal of the order, recover the sum 
thus applied, from such purchaser, 
in an action of assumpsit for money 
paid to his use). See also infra § 45 
text and note 72. 

13. Horton v, Hayden, %74 Nebr. 
339, 104 NW 757 (money paid under 
a judgment afterward reversed may 

- mot be recovered without allegations 
showing that plaintiff is justly en- 
titled to it). 

14. Wright v. Aldrich, 60 N. H. 


161. 
eeond v. Lowe, 87 Me. 329, 
Wisner vy. Bulkley, 15 Wend. 


(No Y.) (321. 
17. Chambliss v. Hass, 125 Iowa 


. 


titles to real es- 


484, 101 NW 153, 68 LRA 126, 3 
AnnCas 16. Compare Gordon v. Balti- 
more, 5 Gill (Md.) 2381 (holding that 
money paid on an execution issued 
upon a judgment of a court of com- 
petent jurisdiction cannot be recuy- 
ered back in assumpsit, although it 


is afterward discovered that the 
money was not due). 
18.0 Ua Sane bank “vy. Washington 


Bank, 6 Pet. (U.S.) 8,8 Li ed. 299. 

19. Miller v. Hahn, 116 Mich. 607, 
74 NW. 1051. Compare Allen v. 
Wright, 134 Mass. 347 (holding that 
it will lie, however, for money held 
under an invalid attachment against 
the attaching officer). 


20. Morrice v.. Sutton, 139 Mich. 
643, 103 NW 188. 
{a] Money paid by a village coun- 


cil as a bonus to secure the building 
of a gristmill and electric lighting 
plant may be recovered aS money re- 
ceived. Morrice v. Sutton, 139 Mich. 
643, 108 NW 188. 

[b] Money paid by selectmen of 
a town, assuming to act as agents of 
the town, out of moneys of the town 
in their hands in order to obtain re- 
ecruits for the United States army 
to be counted on the quota of the 
town, the town assenting to such 
payment and taking the benefit of it, 
cannot be recovered back by the town 
from the recruits, although the 
amount exceeded what the town was 
authorized by law to pay, where the 
payment of such excess was _ pro- 
hibited under’ penalty by law. 
Greenland v. Weeks, 49 N. H. 472. 

21. See supra § 2. 

22, Conn.—Bulkley y. Stewart, 1 
Day 130, 2 AmD 57. 

Me.—Lane vy. Lane, 76 Me. 521; 
Ramsdell v. Butler, 60 Me. 216; Hilton 
v. Homans, 23 Me. 136. 

Mass.—F'razier  v. 12 
Mass. 277. 

Nev.—White v. Sheldon, 4 Nev. 280. 

N. H.—Henry v. Arms, Smith 39. 

N. Y.—Rathbone v. ° Stocking, 2 
Barb. 135. 
ee C.—Gaither v. Hetrick, 32 N. C. 

See generally Equity § 35. 

[a] Rule applied.—(1) Money vol- 
untarily paid in pursuance of an 
award of arbitrators cannot be re- 
covered back in an action for money 
had and received. The remedy is in 
equity. Bulkley v. Stewart, 1 Day 


Cushman, 


tate,** but it has been held that, in assumpsit to 
recover payment made on a contract under seal 


(Conn.) 130, 2 AmD 57. (2) An ac- 
tion will not lie where the liability of 
defendant to pay the sum claimed by 
plaintiff depends upon and is _ in- 
volved with a complex question be- 
tween the parties and others which 
can be properly taken and finally ad- 
justed in a manner to conclude all 
parties only in a court of equity. 
Rathbone v. Stocking, 2 Barb. (N. Y.) 
135. (3) A husband after a divorce 
decree between his wife and himself 
cannot recover from her rents for 
property conveyed to her during the 
existence of the marital relation on 
an oral understanding that she was 
to hold the property for their joint 
benefit; his recovery must be by suit ° 
in equity and not at law. Lane y. 
Lane, 76 Me. 521. (4) In a case of 
the purchase of property alleged to be 
in trust, where it became necessary 
for plaintiff to establish facts out 
of which the trust arose, and then 
to show that the trust property had 
been converted into money, the ordi- 
nary action for money had and re- 
ceived to plaintiff's use would not 
lie against the trustee, and the sec- 
tion of the statute of limitations ap- 
plicable was the four years’ limita- 
tion, and not the two years’ one. 
White v. Sheldon, 4 Nev. 280. (5) 
An heir cannot maintain an action, 
in a common-law court, against an 
administrator, to recover her share 
of property’ belonging to the intes- 
tate, which the administrator i1m- 
properly omitted to account for on 
his settlement in the probate court. 
Henry v. Arms, Smith (N. H.) 39. 

23. Powell Hardware Co. v. Mayer, 
110 Mo. A. 14, 83 SW 1008. . 

24. Pickman v. Trinity Church, 
123 Mass. 1, 25 AmR 1; Brigham v. 
Winchester, 6 Metc. (Mass.) 460; 
Miller v. Miller, 7 Pick (Mass.) 133; 
19 AmD 264; Phcenix Ins. Co. v. Hoyt, 
(Nebr.) 91 NW 186; Lewis v. Rob- 
inson, 10 Watts (Pa.) 338; Baker v. 
Howell, 6 Serg. & R. (Pa.) 476. See 
Jacobs Vv, © Sire 133" Apps Divs 617, 
118 NYS 274 (where an assignee of 
a lease sought to recover the con- 
sideration for the assignment in an 
action for money had and received, 
on the ground that on an appeal taken 
in an action between his assignor 
and third persons it was held that 
his assignor had no lease, it wag 
unnecessary to determine whether an 
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which was fraudulent and under which plaintiff 
received no benefit, it is no objection that the con- 
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[§§ 42-43 


tract was for the conveyance of land and that the 
question of title is raised.”® 


XII. EFFECT OF EXPRESS CONTRACT 


[§ 43] The action cannot be maintained where 
there is a special contract open and unexecuted, and 
the breach of the contract is the basis of the ac- 
While the contract is subsisting, the action 
can only be brought upon the agreement,?” but, 
notwithstanding the existence of a special contract, 
if it has been completely executed so that only the 
duty to pay money remains, recovery may be had 
in an action for money had and received.?® 
action lies where money is deposited upon a contract 


trons? 


action on such a count could be main- 
tained under any circumstances, 
since the assignee’s knowledge that 
his asSignor’s title was questioned 
and his agreement that the assign- 
ment should be without recourse pre- 


cluded him from recovery in any 
event). : 
[a] Thus an action for money had 


and received will not lie for the 
price of sand taken from a sand bar 
to which both parties claim title, and 
which was sold by defendant. Baker 
v. Howell, 6 Serg. & R (Pa.) 476. 
[b] Extent of limits of rule.— 
The owner of land may waive the 
trespass and, affirming the conver- 
sion, sue, in an action for money 
had and received, one who severs 
wood, gravel, or other parts of the 
realty from his land and transforyns 
jt into money, but he can do this 
only when the title to the land. is 
not in dispute between the parties, 
and where there is -honest contro- 
versy whether plaintiff or defendant 
is owner of the title, where the 
owner has been disseized, then an 
action for money had and received 
cannot be maintained for severed 
wood or other realty. Arizona Com- 
mercial Min. Co. v. Iron Cap Cop- 
per Co., 236 Mass. 185, 128 NE 4. 
[ce] Cases held not to involve 
question of title-—(1) Where plgin- 
tiff agreed to buy land from defend- 
ant at so much a square foot and 
the deed covered a strip of land not 
owned by defendant and against the 


consideraton, he may recover ag 
money had and received, the ob- 
jection that questions of title to 


jand cannot be tried in such action 
not being applicable. Pickman v. 
Trinity Church, 123 Mass. 1, 25 AmR 
1. (2) Where plaintiff and defend- 
ant installed a pumping plant for ir- 
rigation purpose on defendant’s land, 
each paying one half of the cost, de- 
fendant agreeing to protect plaintiff's 
right in case of sale of the land, 
but failing to do so, in an action for 
money had and recetved to recover 
one half of the cost paid by plaintiff, 
plaintiff was entitled to recover in 
such form of action, the subject mat- 
ter of the action not being the right 
to use the ditch across the land for- 
merly owned by defendant, but the 
amount advanced by plaintiff toward 
construction of the plant. Briggs 
vy. Barr, 61 Cal. A. 229, 214 P 449. 
Recovery of rent see supra § 36. 
25. Gilbert v. Ross, 32 S. Cc L. 
87 


287. 
26. U. S.—Chesapeake, etc., Canal 
Co. v. Knapp, 9 Pet. 541, 9 L. ed. 222. 


Ala.—Vincent v. Rogers, 30 Ala. 
471. 

Cal.—Barrera v. Somps, 113 Cal. 
OA Melita 

Tll.— Rollins v. Duffy, 14 Ill. A. 


9. 

Me.—Charles v. Dana, 14 Me. 383. 

Mass.—Feeld v. Banks, 177 Mass. 
36, 58 NE 155. 

Mich.—Atkinson v. Scott, 36 Mich. 
18. ; 

N. Y.—Brown v. Babcock Electric 
Catriage Co., 71 Misc. 549, 125 NYS 
544; Mierke v. Jefferson County Sav. 


So, the | thereof, he may 


money had and 


Bank, 134 NYS 44 [aff 151 App. Div. 
899 mem, 1385 NYS 1127 mem]; Pet- 
tier v. Sewall, 3 Wend. 269. 

N. D.—Gile v. Interstate Motor Car 
Co:, 27 N. D. 108, 145 NW 732, LRA 
1915B 109. 

Oh.—Middleport Woolen Mills v. 
Titus; 35 -On. St.) 253: 

Wash.—Clark v. Sherman, 5 Wash. 
CSIe 2 we ite 

{a] Damages for breach of a bond 
cannot be recovered in an action for 
money had and received. Charles v. 
Dana, 14 Me. 3838; Field v. Banks, 
177 Mass. 36, 58 NE 155. See Avery 
v. Kinsman, Kirby (Conn.) 354; 
Richards v. Killam, 10 Mass. 239 
(assumpsit will not lie for the frau- 
dulent assignment of a bond, al- 
though the bond is forged, if the 
assignment contains special cove- 
nants respecting the recovery of the 
money supposed to be due on the 
assigned bond. And a declaration in 
assumpsit alleging that defendant re- 
ceived money for plaintiff’s use and 
promised to account to him is demur-, 
rable, the promise to account ex- 
cluding any implied promise). 

[b] Money paid on contract to 
purchase land.—A count of money 
had and received from plaintiff will 
not support an action for the recov- 
ery of money paid by plaintiff to 
defendant on a contract for the pur- 
chase of land, the right of recovery 
being based on defendant’s failure to 
comply with the conditions of the 
contract. Distler v. Dabney, 3 Wash. 
200, 28 P 3365. : 

[c] Money paid in consideration of 
surrender of interest in real estate.— 
An action for money had and re- 
ceived cannot be maintained upon a 
contract for money paid in consid- 
eration of the surrender of an inter- 


est in real estate. Clark v. Sher- 
man, 5 Wash, 681, 32 P. 771, 
{d] Where a savings bank deposi- 


tor’s passbook was lost, his adminis- 
trator could not maintain an action 
for money had and received to recov- 
er the deposit, independent of the 
book, but should have relied on the 
contract to repay, and pleaded the 
loss of the book. Mierke y. Jeffer- 
son County Sav. Bank, 134 NYS 44 
[aff 151 App. Div. 899 mem, 135 NYS 
1127 mem]. 

27. Phelps v. Hubbard, 59 Ill. 79; 
Field v. Banks, 177 Mass. 36, 58 NE 
155; Mierke v. Jefferson County Sav. 
Bank, 134 NYS 44 [aff 151 App. Div. 
899 mem, 135 NYS ‘1127 mem]; Mid- 
dleport Woolen Mills Co. v. Titus, 
35 Oh. St. 253. 

Determinate amount of claim see 


supra § 10. 
28. U. S.—Houston Oil Co. v. 
Drake, 182 Fed. 202, 104 CCA 568; 


Stanley v. Whipple, 
13,286, 2 McLean 35. 

Ala.—Vincent v. Rogers, 30 Ala. 
471; Motor Sales Corp. v.. Whaley, 
20 Ala, A,.35, 101. S 475. 

Conn.—Pettibone y. Pettibone, 4 
Davi. 

Ill.—Larminie v. Carley, 114 Ill. 
196, 29 NE 382; Jones v. Marks, 40 
Ill. 313; Rollins v. Duffy, 14 Ill, A. 
69. 


22 EF. Cas. No. 


by which the depositee undertakes to do something 
and the contract is wholly unperformed;?? and it 
has also been held that the action will lie notwith- 
standing the existence of an express contract, if the 
contract contains’ nothing more than the law will 
imply.*° And where a contract under which one has 
paid money has been rescinded under circumstances 
which entitle him to a return of the money or a part 


recover the same in an action for 
received.*+ Money paid under a 


Ind.—Jackson v. Creek, 47 Ind. A. 
541, 94 NE 416. 

Mass.—Tebbetts v. Pickering, 5 
Cush. 83, 51 AmD 48; Baker v. Corey, 
19 Pick. 496; State Bank v. Hurd, 
12. Mass. 172. 

Mo.—Stockman y. Allen, 160 Mo. 
A. 229, 142 SW 744; Suddoth v. Bryan, 
30 Mo. A. 37; Fox v. Pullman Palace 
Car Cou Lomivios sAne1i2 2) : 

W. Va.—Jackson v. Hough, 38 W. 
Va. 236, 18 SE 575; Davisson v. Ford, 
23 W. Va. 617; Moore v. Wetzel Coun- 
ty, 18 W. Va. 630. 

[a] Rule applied.—(1) Where a 
broker disobeys instructions in sell- 
ing grain which he has bought for 
his principal, deposits made by his 
principal as security may be recov- 
ered under the common counts in as- 
Sumpsit. Larminie v. Carley, 114 Ill. 
196, 29 NE 382. (2) So money de- 
posited with another as_ security 
against loss from any decline in the 
value of goods to be purchased for 
the depositor may be recovered un- 
der the common counts in an action 
In aSsumpsit if the party purchasing 
the goods neglects to sell them ac- 
cording to instructions of the deposi- 
tor. Jones v. Marks, 40 Ill. 313. 

{b] Rent paid for “next year,” 
when there was no next year in the 


tenancy, was allowed to be recov- 
ered. Stockman vy. Allen, 160 Mo. A. 
229, 142 SW 744. 

29. UU; 


S.—Chesapeake, etc., Canal 
9. Pet. 54 Olea cds 
Mass.—Brown v. Sallinger, 214 
Mass. 245, 101 NE 382. 
aga rmanuedorh v. Bryan, 39 Mo. A. 
N. Y.—Friedlander v. Fleischhauer, 
132 NYS 508. 


Co. v. Knapp, 
222. 


Wis.—Jensen v. Miller, 162 Wis, 
546, 156 NW 1010. 
Can.—Webster v. Snider, 45 Can, 


S. C. 296 [dism app 20 Man. 5621. 


Ont.—Moorman y. Farmer, 27 U. 
Cae a Bah Mei bs 
Compare Merrill v. Gordon, 15 


Ariz. 521, 527, 140 P 496 [cit Cyc] 
(holding that, where plaintiff atter an 
agreement with defendant for a lease, 
if he should purchase the stock of 
the then lessee, voluntarily, and ap- 
parently to aid his suit against the 
former lessee, sent the rent each 
month for several months to de- 
fendant but defendant denied any 
lease, offered to hold the money for 
plaintiff, or to return it to him, which 
offer plaintiff refused, and.after plain- 
tiff’s negotiation for the purchase of 
the stock fell through, and after his 
own sale and conveyance of the prem- 
ises, defendant cashed the checks, 
since plaintiff voluntarily paid the 
money with a full knowledge of all 
the facts, although no obligation 
thereto existed, he could not recover 
in an action for money had and re- 
ceived). : 

30. Marshall v. Lewark, 117 Ind. 
377, 20 NE 253; Phippen v. More- 
house, 50 Mich. 537, 15 NW. 895. 

31. Ala.—Harper v. Claxton, 62 
Ala. 46; White v. Wood, 15 Aia. 358; 
Pharr v. Bachelor, 3 Ala. 237; Han- 
cock v. Tanner, -4 Stew. & P. 262. 


MSS 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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void contract, even though it still remains execu- 
tory, may be recovered under the count for money 
But the action will not lie on 
the ground of the nullity of an instrument which 
sets forth the terms of a contract of which there 


had and received.®2 
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‘ 


is proof in the action independently of the instru- 
ment to recover money of plaintiff received by de- 
fendant to his own use by virtue of the contract, 
upon an adequate consideration, and with the con- 
sent and by the order of plaintiff.?* 


XIII. PERSONS ENTITLED AND LIABLE 


[§ 44] A. Persons Entitled. 


party sued.*° 


Cal.—Richter v. Union Land, etce., 


Co., 129 Cal. 367, 62 P 39; Winton v. 
Spring, 18 Cal. 451; Fontaine v. La- 
cassie, 36 Cal. A. 175, 171 P 812. 


Fla.—Evans v. Givens, 22 Fla. 476; 
Nassau County Bd. of Public In- 
struction v. Billings, 15 Fla. 686. 

Ind.—Scott v. Wallick, 24 Ind. 124; 
Bales v. Weddle, 14 Ind. 349; Harris 
v. Bradley, 9 Ind. 166. 

Ky.—Hunt v. Sanders, 1 A. K. 
Marsh. 552. 

Me.—Concord v. Delaney, 58 Me. 309. 

Md.—Kremen v. Rubin, 139 Md. 
682, 116 A 640; Rayner v. Wilson, 
43 Md. 440; Maryland Hospital v. 
Foreman, 29 Md. 524. 

Mass.—Katzeff v. Goldman, 248 
Mass. 365, 142 NE 924; Briggs v. 
De Peiffer, 214 Mass. 52, 100 NE 
1085; Dix v. Marcy, 116 Mass. 416; 
Shaw v. Lowell First M. E. Soc., 8 
Mete. 223; Kimball v. Cunningham, 4 
Mass. 502, 3 AmD 230. 

Mich.—Hicks v. Steel, 126 Mich. 
408, 85 NW 1121; Wright v. Dickin- 
son, 67 Mich: 580,135 oNW_,.164,,,.11 
AmSR 602; Davis v. Strobridge, 44 
Mich. 157, 6 NW 205; Atkinson v. 
Scott, 36 Mich. 18. 

Minn.—Peters v. Cannon River 
Electric Power Co., 110 Minn. 121, 124 
NW 826; Taylor v. Read, 19 Minn. 

Jones, 


372. 

Miss.—Pevey v. 71 Miss. 
647, 16 S 252, 42 AmSR 486 

Mo. —Philipson v. Bates, 2 Mo. LG, 
22 AmD 444; Gwin v. Smur, 49 Mo. 
A. 361. 

N. H.—Foster v. Bartlett, 62 N. 
H. 617; Manahan v. Noyes, 52 Ni Ho. 
232; Pierce v. Duncan, 22 N. H. 18; 
Jenkins v. Thompson, 20 N. H. 457: 
“Randlet v. Herren, 20 N. H. 102. 

N. J.—Gahan v. Plant, 83 N. J. L. 
219, 83 A 775; Luce v. New Orange 
Industrial Assoc., 68 N. J. L. 31, 52 
A 306; Byard v. Holmes, 33 N. eaer 


TIRE 
N. Y.—Smith v. McCluskey, 45 
Barb. 610; Kruger v. Galewski, 1% 


Misc. 56, 34 NYS 66 Laff 10 Misc. 233, 
30 NYS 1060]; U. S. Bank vy. Na- 
tional City Bank, 123 Misc. 801, 206 
NYS 428 [aff 209 NYS 793]; Dubois 
v. Delaware, etc., Canal Co., 4 Wend. 
285; Gillet v. Maynard, 5 Johns. 85, 4 
AmD 329; Weaver v. Bentley, 1 Cal. 
47. 

Oh.—Middleport Woolen Mills Co. 
v. Titus, 35 Oh. -St: 253; French v. 
Millard, 2 Oh. St. 44. 

Or.—Massey v. Becker, 90 Or. 461, 
176 P 425, 426: [cit Cyc]. 

Pa.—Crossgrove v. Himmelrich, 54 
Pa. 203. 

S. C:—Byers v. Bostwick, 9 S. C. 

5 


Vt.—Whitcomb v. Denio, 52 Vt. 
382; Groot v. Story, 41 Vt. 533. 

Va.—Johnson vy. Jennings, 10 Gratt. 
(51 Va.) 1, 60-AmD 323. 

W. Va.—Bier v. Smith, 25 W. va. 


830. 

Wis.—Scheuer v. R. J. Schwab, 
ete., Co., 170 Wis. 630, 176. NW 75; 
Simmons v. Putnam, 11 Wis. 193; 


Tollenson v. Gunderson, 1 Wis. 113. 
‘ {a] Mutual rescission.—Gahan v. 
Plant BovUN., J.0 Le 62190 88m As iT5; 
Luce v. New Orange Industrial As- 
soc., 68 N.:J. L. 31, 52 A 306. 


Although it has been 
held immaterial whether plaintiff’s title is legal or 
equitable,** he cannot recover in an action for 
money had and received unless he has some title to, 
or interest in, a particular fund in the hands of the 
And under some decisions it would 
seem essential that plaintiff should have a legal 


title.*6 


[b] Rule applied.—(1) It has been 
held that, where a contract for the 
sale of land, on which a part of the 
purchase money has been paid, is 
afterward rescinded by mutual con- 
Sent, in the absence of any agree- 
ment to the contrary the law implies 
a promise on the part of the vendor 
to refund to the vendee the money 
thus received by him. White v. 
Wood, 15 Ala. 358. (2) So where a 
principal has repudiated his agent’s 
unauthorized contract, an action for 
money had and received is the proper 
form of action in which to recover 


payments made _ thereon. Nassau 
County Bd. of Public Instruction v. 
Billings, 15 Fla. 686. 

[ec] Contract, whereby plaintiff 


furnished money for defendant to 
build a house to be occupied by plain- 
tiff for life, is entire, authorizing 
rescission under statute, and recov- 
ery of the entire amount for partial 
failure of consideration, defendant 
having soon ejected plaintiff. Fon- 
taine v. Lacassie, 36 Cal. A. 175, 171 
Besta; 

[ad] “Cancel” not equivalent to 
“rescind.”’—Where one has made a 
cash payment under an executory con- 
tract for the purchase of land, and 
has taken and held possession for 
nearly a year, and thereafter the par- 
ties indorse on the contract an agree- 
ment canceling the contract and dis- 
charging each other from all its cove- 
nants and agreements therein made, 


the purchaser cannot recover the 
cash payment, since the word “can- 
cel” is not equivalent to “rescind.” 


Winton v. Spring, 18 Cal. 451. 

[e] Recovery of amount paid less 
agreed forfeiture.—Evans v. Givens, 
22 Fla. 476. 

32. Rothstein v. Weeks, 224 Mich. 
548, 195 NW 49; Kuchenmeister v. 
Dusza,°' 218 Mich. 497, 188 NW 337. 

33. Vrancx v. Ross, 98 Mass. 591. 

34. Tevis v. Brown, 3 J. J..Marsh. 
(Ky.) 175; Thompson v. Thompson, 
5 W. Va. 190. See Roy v. Greil, 16 
Ala. A. 226, 227, 77 S 64°(“It is un- 
necessary to decide whether the al- 
leged - was a legal assignment, 
in the sense that it vested the legal 
title to the property described in the 
mortgage. . The delivery of the 
note and mortgage, under the cir- 
cumstances herein set out, conveyed 
the equitable title to the plaintiff. 
This was sufficient to enable him to 
maintain an action for money had 
and received’’). 

35. . S.—Carolina Glass Co. v. 
Murray, 197 Fed. 392 [aff 206 Fed. 
635, 124 CCA 423 (writ of error al- 
lowed 215 Fed. 1007, 181 CCA 666 
[aff 240 U.'S. 305, 36 SCt 2938, 60 L. 


ed. 658])]. 

Mass.—Nelson v. Piper, 213 Mass. 
531, .100 NE 749. 

N. Y.—Arnold v. Suffolk Bank, 27 
Barb, 424. 
Wieland, 21 Pa. 


Pa.—Rijeski ‘v. 
Dist 313. 

La ei op VeiWilmot, 23 “UC: 
Q. B. 348. 


[a] In a creditcr’s action against 
a trustee for the benefit of creditors, 


plaintiff could recover, under a count 
ior money had and received, a divi- 


Thus the action does not lie in favor of an 
agent since he has no title to the money,*’ although 
it has been held that an agent for an undisclosed 
principal may recover the price paid on the rescis- 
sion of a sale for seller’s fraud.*® 
held that the action does not lie in favor of an as- 
signee of a chose in action,?® unless the debtor 


So it has been 


dend payable on a note of which he 
was the equitable owner. Nelson v. 
Piper, 213 Mass. 531, 100 NE 749. 
36. Ala. Montgomery Branch 
Bank v. Sydnor, 7 Ala. 308. 
Del.—Brinser ' v.. Fidelity Trust 


Co, 24 Del: 220, 75 AU 792: 
Mo.—Cooper Vv. Commonwealth 
Trust Co., 142 Mo, A. 610, 122 ‘SW 


ae Koopman y. Cahoon, 47 Mo. A. 


N. Y.—Stephani v. Lent, 30 Misc. 
346, 63 NYS 471. 

Pa.—Chambersburg Borough School 
Dist. v. Guilford Tp. School Dist., 48 
Pa. Super. 595. 

Eng.—Clark v. Dignam, 3 M. & 
W. 478, 150 Reprint 1233; Mileham v. 
eee 3 M. & W. 407, 150 Reprint 

See Schneider v. Yellott, 124 Md. 
92, 93, 91 A 779 (holding that, as only 
one having legal title to the mpney 
can maintain an action for money 
had and received, the count of the 
narr., “for money had and received 
by the defendant, for the use of the 
State,’ in an action by an individual 
as taxpayer for the use of the state, 
cannot be sustained). 

[a] Persons held to have legal 
title—Where plaintiff placed money 
in defendant’s hands with which to 
purchase land for plaintiff's, brother, 
and defendant failed to get the land, 
he is liable to plaintiff, rather than 
his brother, for the money. The 
transaction did not take the form of 
a loan by plaintiff to his brother. 
Koopman vy. Cahoon, 47 Mo. A. 357. 

37. Montgomery Branch Bank vy. 
Sydnor, 7 Ala. 308; Pinson v. Schmalz, 
V4NiCals 650,130 =P) 3s 

38. ‘King v. Dobbs, 30 Ga. A. 441, 


118 SE 428. 

39. Butler v. Frank, 128 Mass. 
29; Wharton v. Walker, 4 B. & C. 163, 
10 ECL 527, 107 Reprint 1020; Cuxon 
Ve, Chadleyj43 Bie. Cx Soo Om 
270, 107 Reprint 853; Wedlake v. 
Hurley, 1 Cromp. & J. 83, 148 Re- 
print 1344; Chitty Pl. (17th Am. ed) 
p 3866. Compare Louisville, ete., R. 
Co. v. Camody, 17 Ala. A. 158, 82 S 
648 [rev on other grounds 203 Ala. 
522, 84 S 824] (holding that, where 
a railroad extorted money as de- 
murrage, aS a condition precedent 
to delivery of a shipment of lumber 
to plaintiff’s consignee who paid the 
demurrage under protest and deduct- 
ed the amount from the price and as- 
signed the claim to plaintiff, plain- 
tiff was entitled to recover from the 
railroad as for money had and re- 
ceived); Rose v. O’Brien, 50 Me. 188 
(holding that, where the party wno 
procured the policy, a total loss hav- 
ing subsequently occurred, has col- 
lected of the insurance company the 
amount insured, an action for money 
had and received may be maintained 
against him by the assignee of a 
person who was a part owner when 
the insurance was effected, for his 
share of the money, if commenced 
before such share had been paid over 
to the assignor); Drane v. Scholfield, 
6 Leigh (33 Va.) 386 (construing 1 
Rev. Code ¢c 125 &§ 6). 

Actions by assignee generally see 
Assignments §§ 176-206. 
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assents to the transfer and promises to make pay- 
ment to the assignee, in which ease the action will 
lie in the latter’s favor.4° The action may be main- 
tained by a mortgagee of a portion of a cargo to 
recover his share “of the proceeds of a sale by an 
agent appointed subsequent to the mortgage to sell 
the whole cargo.4! One who purchased real estate 
subject to an encumbrance which he supposed to be 
valid, and who afterward paid it off, cannot main- 
tain the action to recover back the amount of such 
payments upon discovering that the encumbrance 
was procured by fraud, as he was not the party de- 
frauded.4?, One who at another’s request advances 
money for him, being entitled to look to the latter 
or his estate for reimbursement, cannot maintain 
the action against the person to whom the money 
was advanced.*® The action can be maintained by 
a corporation to recover a sum received by a former 
director as a bribe for resigning his office and pro- 
curing control of the corporation to be turned over 
to the purchaser for corrupt purposes.** 

Executor or administrator.*° The action les in 
favor of a personal representative, either in his 
own name or in his representative capacity, where 
the cause of action aterued after his decedent’s 
death, and the money, if recovered, will be assets.*® 
It will lie in favor of an administrator against one 
to whom plaintiff’s intestate has transferred funds 
while incompetent as the result of undue influence.*? 
So an administrator who has paid to a distributee 
an amount in excess of what was due him, and has 
made a final settlement of his accounts, may main- 
tain the action for the excess in his own name, since 
he is personally chargeable with the excess.*8 An 
executor who, on his own responsibility, has paid 


40. Lang v. Fiske,’ 11 Me. 385;] 560. 
Austin v. Walsh, 2 Mass. 401; Wil- 
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-money which he 


See Spencer v. Towles, 18 Mich. 
9 (where, by an arrangement with a 


[§§ 44-45 


moneys to a guardian of a minor before the final 
settlement of. the estate, may recover in his own 
name when the legacy on account of which payment 
was made has lapsed through the death of the 
minor.*? But an administrator, being entitled only 
to the personal estate of his intestate, cannot re- 
cover against a mortgagee the surplus remaining in 
the mortgagee’ s hands after a sale of the estate 
conveyed by the mortgage.°° The administrators de 
bonis non of the estate of a testator cannot recover 
in-such an action against the administrators of the 
executors of the will of such testator for money 
received by them to the use of the estate.** 

Trustee. The action may be maintained by a trus- 
tee;*? the legal successor of a trustee whose trust 
has terminated may maintain assumpsit to recover 
trust funds remaining in his hands.°* 

[§ 45] B. Persons Liable.*+ The action lies 
against one into whose hands money actually belong- 
ing to plaintiff can be traced, as well as where he 
received money in the first instanee.° But it has 
been held that the recovery must be limited to cases 
where money is received for plaintiff by some one 
standing in a fiduciary capacity to plaintiff.®° 

Agent. The action may be sustained against an 
agent who has received the money to which the prin- 
cipal had no right, if the agent has had notice not 
to pay it over;°* and in some cases such action has 
been sustained where no notice was given, if it ap- 
peared that the money had not actually been paid 
over;°® but if it is paid over with intent to pass it 
to the eredit of the principal before notice is given 
to the agent, no action will ordinarily le against 
the latter for its recovery.®® If a debtor places — 
owes his creditor in the hands of 


185 Mo. A. 66, 69, 171 SW 938 [quot 
Cyc]; Butler v. Livermore, 52 Barb. 


son vy. Coupland, 5 B. & Ald. 228, 7| father and his minor son, a third| (N. Y.) 570; Hearsey v. Boyd, 7 
ECL 131, 106 Reprint 1176; Fairlie| person undertook to obtain, without | Johns. (N. Y.) 183. 
v. Dentén, 8 B. & C. 395, 15 ECL | charge, the highest enlistment boun- 58. Ala.—Sellers v. Smith, 11 Alta. 


198, 108 Reprint 1089, 3 C. & P. 103, 
14 ECL 472; Tatlock v. Harris, 3 T. 
R. 174, 100 Reprint 517. 


41. Milton v. Mosher, 7 Metc. 
(Mass.) 244. 
42. Maguire v. Hall, 27 Mo. 146 


(to permit plaintiff to recover would 
be taking so much from those who 
are really defrauded and giving to 
plaintiff who has no right to it). 
43. Stephani v. Lent, 30 Misc. 346, 
63 NYS 471. 
44. McClure v. Law, 161 N. Y. 78, 


55 NE 388, 76 AmSR 262 [rev 20 
App. Div. 459, 47 NYS 84]. Com- 
pare McClure vy. Trask, 161 N. Y. 


82, 55 NE 407 [aff .20 App. Div. 466, 
47 NYS 89] (holding that, where de- 
fendant, although a former director 
of the company, was not a director 
at the time of, and took no part in, 
the acts complained of and had 
parted with a possible value for the 
money received, recovery could not 
be had). 

45. Recovery by personal represen- 
tative generally see Executors and 
Administrators § 1814 et seq. 

46. Teegarden v. Lewis, (Ind.) 35 
NE 24; Mowry v. Adams, 14 Mass. 
82/73 Hutchinson v. Bord, 62) Vt 9%, 
18 A 1044; Lawson v.*Lawson, 16 
Gratt. (57 Va.) 2380, 80 AmD 702. 
See Executors and Administrators 
§§ 1806-2298. 

47. Sg v. Teagan, 150 Mich. 75, 
113 NW 594 

48. Sellers v. Smith, 11 Ala. 264. 


49. Lawrence v. Carter, 16 Pick. 
(Mass.) 12. 

50. Chaffee v. Franklin, 11 R. I. 
578. 

51. Allen vy. Irwin, 1 Serg. & R. 
(Pa.) 549. 


52. Beardslee v. Horton, 3 Mich. 


ty attainable, and pay it over to the 
father, and did actually receive a 
bounty and paid over a part under 
pretense that it was the whole, hav- 
ing received no new instructions from 
anyone, he was held liable in an 
action for the balance by the father, 
for money had and received). 

53. Barre School Dist. v. Cook, 
68 Vt. 88, 34 A 33. 

54, Liability of sheriff for money 
received by deputy see Sheriffs and 


Constables [385 Cyc 1789]. 

55. Ariz—Phoenix Valley Bank v. 
Josten, 18 Ariz. 365, 161 P 876, 877 
Leit qCyel: 

Cal.—Gray vy. Ellis, 164 Cal. 481, 
L29 Pe T9 1: 

Naw Pabey ings v. Stephens, 87 Ill. A. 


Mass.—Newburyport v. Spear, 204 
Mass. 146, 90 NE 522, 184 AmSR 652; 
Cole v. Bates, 186 Mass. 584, 72 NE 
cee 


Minn.—Landin v. Moorhead Nat. 
Bank, 74 Minn. 222, 77 NW 35. 

N. Y.—Bleecker v. Balje, 138 App. 
Div. 706, 123 NYS 809; Commercial 
Nat. Bank v. Sloman, 121 App. Div. 
874, 106 NYS 508; Vroom v. Litt, 
70 Misc. 375, 128 NYS 758; Rines v. 
New York, etc., Brewing Co., 45 Misc. 
415, 90 NYS 362. 

Okl.—Thurlwell v. Rabbit, 110 Okl. 
285, 2385 P 923. 

56. Cole v. Bates, 186 Mass. 584, 
72 NE 333; Borden v. Boardman, 157 
Mass. 410, 32 NE 469; Fiske v. Fisher, 
100, Mass. 975 -Patch v.) Iuoring ia 
Pick. |(Mass.) 386; Siggins v. Chi- 
cago, etc., R. Co., 158 Wis. 122, 125) 
140 NW 1128 [cit. Cyc]. 

57. Houston vy. Frazier, 8 Ala. 81; 
Garland v. Salem Bank, 9 Mass, 408, 
6 AmD 86; Tillman v. Bungenstock, 
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Ga. —Lightfoot v. King, 25 Ga. A. 
80, 102 SE 468. 


Kan.—Simmonds. v. Long, 80 Kan. 
155, 101) P’ 1070; 23 *LRANS -553t 
Mie.—Pancoast v. Dinsmore, 105 


Me. 471, 75 A 48, 134 AmSR 582. 
te Y.—Hearsey v. Boyd, 7 Johns.. 


Wis.—Jensen v. Miller, Wis. 
546, 156 NW 1010. 

59. U. S.—Elliott v. Swartwout, 10 
Pet. 137,09) LLykedursis. 
gala Heuston Vv. ‘Prazier, 8 “Atlas 


Ark.—Kansas City Southern R. Co. 


162 


3 Oglesby, 133 Ark. 560, 199 SW 
{ll.—Taylor v. Currey, 216 Ill. A. 
19; Reifman v,; Micon,’ 207 Til) AY 


iG 

Ky.—Pool v. Adkisson, 1 Dana 110. 

Mass.—Burbank v. Farnham, 220 
Mass. 514, 107 NE 351, 108 NE 492; 
Newell v. Hadley, 206 Mass. 335, 92 
NE 507, 29 LRANS 908; Fowler v- 
Shearer, 7 Mass. 14. 

Mo.—Mason v. Commerce Trust. 
Co.,, 192 Mo. A.>528)! 183: SW. “TONs 

N. Y.—National Park Bank v. Sea- 
board Bank, 114 N. Y. 28, 20 NE 
632, 11 AmSR 612 [aff 44 Hun 49, 7 
NYSt 406]; Youmans v. Edgerton, 91 
N. Y. 403 [aff 16 Hun 28]; American 
Nat. Bank v. Wheelock, 82 N. Y. 118 
[aff 42 N. Super. 205]; Butler 
v. Livermore, 52 Barb. 570; Frye 
v. Lockwood, 4 Cow. 454, 

R. I1—Crafts v. Trafford, 85 A 573% 

Tenn.—Dickins vy. Jones, 6 Yerg. 
483, 2/ AmD 4388. 

Wis.—Marine Co. v. Milwaukee, 
151 Wis, 239, 245, 188 NW 640 [cit 


Cycik. 
Eng.—Edwards v. Hodding, 5 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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his servant or agent to discharge the debt, the cred- 
itor may maintain the action against the servant or 
agent if he retains the money;°° but if, after money 
has been placed by the debtor in the hands of an 
agent to be paid a creditor, the creditor fails to 
Sue the agent until the debtor recalls the money in 
his hands, the creditor can maintain no action 
against the agent.®t If a debtor makes an overpay- 
ment to the ereditor’s agent, through mistake super- 
induced by the conduet of the agent, and the money 
is transmitted by the agent to the principal, the 
agent is liable to the debtor for the excess in an 
action for money had and received.®? If money is 
paid by an agent to one not authorized to receive 
it the latter is lable therefor to the principal.* 
If money is paid through mistake to plaintiff’s wife, 
in his presence, with his consent and approval, and 
he knew that she was not entitled to it, he is liable 
therefor in an action for money had and received.*4 

Corporation officer or stockholders. Where money 
is sent to the treasurer of a corporation for stock 
which is never delivered, the corporation, and not 
its treasurer, is lable to an action for money had 
and received.®® And if a person is induced by the 
fraudulent representations of the promoter of a 
corporation to subscribe for shares of stock in the 
corporation, and pays his subscription to the per- 
son holding the office of treasurer, he cannot, by 
rescinding the contract, maintain an action for 
money had and received against the other stock- 
holders, even if the incorporation is invalid, and 
the stockholders are partners.*® 
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Personal representative. An administrator who 
has paid money through mistake to the administra- 
tor de bonis non who sueceeds him cannot recover 
it in assumpsit from a successive administrator de 
bonis non.®* So, where a debtor transferred to the 
administrator of his creditor expenses of a third 
person, with directions to apply so much as might 
be needed of the proceeds to discharge his debt, 
and the administrator as such recovered judgment 
against the third party and applied to the payment 
of the debt a sum larger than was actually due from 
the debtor, the administrator was responsible in- 
dividually to the debtor for the balance so mis- 
applied as money received by defendant to plaintiff’s 
use.°® ‘ 

Trustee. An action at law for money had and 
received will not lie against a trustee until the final 
account is settled’ and the balance ascertained.®® 

Joint liability. One of several joint tort-feasors 
who has received no benefit from the tort is not 
lable in an action for money had and received.?° 
Where liability of defendants is not founded on 
contract upon which they were jointly liable, but 
upon an implied obligation of each for money had 
and received without consideration, one of the de- 
fendants is not liable for money received by the 
other." Where, after collection, a judgment at 
law is reversed, no joint liability to return the pro- 
ceeds of the collection exists against the party - 
who received the same and his attorney who was 
not an assignee to whom a part thereof was dis- 
bursed.*? 


Taunt. 815, 1 ECL 416, 128 Reprint 
913. , 


Man.—Ross v. Webb, 23 Man. 503, 
14 DomLR 395, 4 WestWkly 1122. 

Compare Miller v. Travers, 39 App. 
{D. C.) 340 (holding that a person 
who was the president, secretary, 
and treasurer of a corporation en- 
gaged in the real estate business is 
liable individually, in an action for 
money had and received, for money 
furnished him as the balance of the 
purchase price of property and which 
he agreed to apply to the payment 
of a note secured by a deed of trust, 
although he turned the funds over 
to the corporation, where the cor- 
poration suspended business, leaving 
the note unpaid). 

[a] Agent of a real estate broker, 
who negotiated, on behalf of his 
principal, a sale of land, was not 
liable to the purchaser, in an action 
for money had and received, for a 
part of the purchase price paid to 
‘him and by him turned over to nis 
principal without knowledge that the 
deed delivered to the purchaser by 
his principal was a forgery, since an 
agent who receives money for his 
principal is relieved from liability 
if he. pays over such money to his 
principal without notice of any claim 
thereto on the part of the person 
from whom he received _ it. Lang 
v. Friedman, 166 Mo. A. 354, 148 SW 
992. 

{b] Fraudulent representations by 
agent.—Where money is paid to an 
agent for the purpose of being paid 
‘over to his principal, and has actually 
‘been so paid over, an action for 
money had and received will not lie 
against the agent to recover it, on 
the ground of such payment to the 
agent having been induced by false 
and fraudulent representations maac 
by him. Butler v. Livermore, »5zZ 
Barb. (N. Y.) 570. 

{c] If the money is obtained by 
‘the agent by compulsion or extortion, 
‘it seems than an action will lie 
against him, although it has been 
paid over to his principal, unless the 
_payment was made expressly for the 
use. of the principal. Butler v. 
“Livermore, 52 Barb. (N. Y:) 570; 


Snowdon y. Davis, 1 Taunt. 359, 127 
Reprint 872. See Ripley v. Gelston, 
9 -Johns...(N.” Y¥:) (201, 6 “AmD -271 
(holding that, where a collector levied 
a tonnage duty illegally, and it was 
paid compulsorily, he was liable to 
refund the amount, notwithstanding 
he had paid over the money to the 
government, and no notice was given 
him not to pay over the money so 
collected). 

60. Lewis v. Sawyer, 44 Me. 332; 
Denny v. Lincoln, 5 Mass. 385. © 


61. Lewis v. Sawyer, 44 Me. 332; 
Denny vy. Lincoln, 5 Mass. 385. 
62. Metcalf v. Denson, 4 Baxt. 


24 Ala. 
481, 129 


(Tenn.) 565. 

63. Van Dyke v. State, 
81; Gray v. Hillis, 164 Cal. 
Pro 

64. Northrop v. Graves, 19 Conn. 
548, 50 AmD 264. 

65. Loring v. Frue, 104 U. S. 223, 
26 Ts. ed. 713. 

66. Perry v. Hale, 143 Mass. 540, 
10 NE 174. 

67. Weeks v. Love, 19 Ala. 25, 26 
(‘The money overpaid through mis- 
take was not an asset of the es- 
tate, and that the estate could not 
be made chargeable on account of 
its receipt by the administrator de 
bonis non, but the party who has 
it in possession has money which, 
ex zequo et bono, belongs to the party, 
who, through mistake, has paid it, 
and is liable, not as administrator, 
but in his individual’ capacity, to re- 
fund it to the plaintiff’). ; 


68. Cronan vy. Cotting, 99 Mass. 
334. 
"69. Zeideman v. Molasky, 118 Mo. 


A. 106, 94 SW 754; Semmig v. Mer- 
rihew, 67 Vt. 38, 30 A 691. 

70. Ward v. Hood, 124 Ala. 376, 
27 S 245, 52 AmSR 205; Great South- 
ern-Acc., ete., Co. v. Guthrie, 13 Ga. 
A. 288, 79 SE 162; Limited Inv. As- 
soc. v. Glendale Inv. Assoc., 99 Wis. 
54, 74 NW 638. Compare Hascsak 
v. Leseinsky, 39 Pa. Super. 642 
(holding that, where three officers of 
a beneficial society make out a check 
to their own individual order for 
death benefits due the wife of a de- 
ceased member, and all three indorse 
it, and two collect the proceeds and 


never pay them to the beneficiary, 
the third indorser is liable for the 
amount of the check to the benefi- 
ciary). 

“An action for money had and re- 
ceived lies against one who holds the 
money of another which he ought in 
equity and good conscience to re- 
fund. Where more than’ one person 
is sued, a joint recovery for the whole 
amount against all will not be au- 
thorized, unless it appears that all 
received the money jointly.” Great 
Southern <Acc., etc., Co. v. Guthrie, 
supra. 

[a] Reason for rule.—The rule is 
quite elementary that to enable a 
person to maintain an action for 
money had and received it is neces- 
sary for him to establish that the 
person sought to be charged had re- 
ceived money belonging to him or to 
which he is entitled; that is the 
fundamental fact upon .which the 
right of action depends. Limited Inv. 
Assoc. v. Glendale Inv. Assoc., 99 
Wis. 54, 74 NW 6838. 

[b] Rule applied.—Where, in an 
action for money had and received 
against a company and another, joint 
tort-feasors in the procurement of 
a contract of sale from plaintiff, it 
appeared that the money sought to 
be recovered was paid to the com- 
pany for its sole use, and the only 
benefit the other defendant derived 
was from being paid a commission 
by the company for acting as its 
agent in consummating the sale to 
plaintiff, the agent was not liable. 
Limited Inv. Assoc. v. Glendale 
Ny Assoc., 99 Wis. 54, 74 NW 
633. ; 

71. .Smith v. Bach, 54 Cal. A. 236, 
201 P 611; Ulbrand v. Bennett, 83 Or. 
557, 163 P 445. 

[a] Thus, where money was re- 
ceived by one defendant for the use 
of plaintiff, another defendant who 
participated in the use of only a 
portion of such money was not liable 
for the improper disposition of the 
rest of the money, Ulbrand v. Ben- 
nett, 83 Or. 557, 168 P 445. 

72. International Packing. Co, v. 
Tone, 165 Ill. A. 248. See also supra 
‘§> 39. text-and note 12. ; 
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XIV. 


[§ 46] A. Nature of Remedy. The nature of the 
remedy has already been considered.“* Trespass on 
the case will not lie for money had and received for 
plaintiff’s use;*° and where plaintiff seeks damages 
for breach of an alleged agreement, money paid 
on account of such agreement is not recoverable, 
although an action for money had and received 
could have been maintained.7° 

[§ 47] B. Conditions Precedent’’—1. In General. 
When money has been received by defendant, to be 
applied in an event requiring action on the part 
of plaintiff, defendant cannot be held lable in the 
absence of a showing that plaintiff has performed 
the condition;*® but when money has been received 
to be paid on the happening of a contingency, which 
is vague, uncertain, and indefinite, defendant can 
be held in such an action notwithstanding the con- 
tingency has not occurred, where it appears that the 
money clearly belongs to plaintiff.7° 

[§ 48] 2. Restoration of Consideration. The gen- 
eral rule is that, in order to enable a party, who 
is entitled to rescind a contract on account of fail- 
ure of consideration or nonperformance of the other 
party, to bring an action for the money which he 
had paid on account of it, he must restore or tender 
what he has received in part performanee,*° unless 
the right is waived.*t The action proceeds on the 
ground of a disaffirmance of the contract in such 


73. Right to abandon contract on 
breach and to sue in assumpsit see 
Assumpsit § 20. 

74. See supra §§ 1, 


Eng.—Hunt Vv. 
102 Reprint 1142. 


MONEY RECEIVED 


Ae C.—Carter v. 


[$§ 46-48 


ACTIONS*’ 


a case and a restitution of the thing given in ex- 
change,®? and the other party to the contract must 
be placed in as good a position as he was before 
the contract was entered into;%* but where there is 
nothing to be done by plaintiff to place defendant 
in statu quo, the action for money had and received 
is in itself a rescission.** 

Extent and limits of rule. An exception to the 
general rule has been recognized in some cases 
where the thing received was of no value.*®> But 
this exception is by no means operative under all 
circumstances when the consideration received is 
worthless. Thus the weight of authority is that 
counterfeit or forged notes should be returned 
within a reasonable time,*® although there are de- 
cisions to the contrary.’ It has further been held 
that, where interest received by plaintiff was but a 
reasonablé compensation for the use of the money, 
defendant was not entitled to a return thereof as 
a condition of the right of plaintiff to sue for money 
had and received.*® Where the thing delivered as 
part performance was not what was contemplated, 
but a different thing, suit may be brought without 
a redelivery or tender of what was so delivered.®? 
And the rule requiring restoration of consideration 
on rescission of the contract has no application, 
where the purchaser of property is deprived thereof 
by paramount title in a stranger.°° 


Walker, 31 S. C. L. 
Silk, 5 East 449, 


had and received,. and will not be re- 
quired to abandon the land as a 
condition precedent to maintaining 
the action). 


2. 
75. Riley v. La Rue, 20 R. I. 425, [a] Tender held sufficient.—Griggs [a] Sale of bends for want of 
39 A 753. v. Morgan, 9 Allen (Mass.) 37; Lewis | power to issue.—Paul v. Kenosha, 22 
76. Ray v. Security TES ete., | v. Andrews, 3 Silv. Sup. 165, 6 NYS| Wis. 266, 94 AmD 598. 
Ins, Co.,. 126 N. C. 166, 35 SE 246. 247 faff.127 N. Y.. 678 mem, 27_NE ge. U. S. Bank v. Georgia Bank, 
77. Conditions precedent Pee ay 1044 mem]. 10 Wheat. (U. S.) 338, 6 L. ed. 334; 
see Actions §§ 72-83. 81. Roth v. Crissy, 30 Pa. 145. Coolidge v. Brigham, 1 Metce. (Mass.) 


78. Reese v. Fuller, 132 Ala. 282, 
31 S 601 (wheré money was received 
by plaintiff to defendant, as assignee 
of a firm to which plaintiff was in- 
debted, on the agreement that, if 
plaintiff's indebtedness should be 
subjected to garnishment then pend- 
ing against the firm, defendant 
would pay the money to the garni- 
shee plaintiffs, on such judgment 
being rendered in the garnishee pro- 
ceedings, an action for money had 
and received cannot be maintained 
against defendant, in the absence of 
a showing that plaintiff had paid the 
garnishee judgment). 

79. Levine v. Klein, 65 Misc. 498, 
120 NYS 196. 

@0. Ala.—Moon vy. Benton, 13 Ala. 
A, 1473, 68 S589" See , Arthur _y. 
Saunders, 9 Port. 626. 

Del.—Stelwagon v. Wilmington 
Coal Gas Co., 16 Del. 184, 42 A 449, 

Ind.—Peters v. Gooch, 4 Blackf. 515, 

Ky.—Watson v. Cresap, 1 B. Mon. 
195, 36 AmD 572. 

Me.—Cushman v. Marshall, 21 Me. 
122; Ayers v. Hewett, 19 Me. 281. 

Mass.—Bradlee v. Warren Five 
Cents Say. Bank, 127 Mass. 107, 34 
AmR 351; Griggs v. Morgan, 9 Allen 
37; Coolidge v. Brigham, 1 Mete. 
547; Thurston v. Blanchard, 22 Pick. 
18, 38 AmD 700. 

Mich.—Anderson Carriage Co. v. 
Pungs, 134 Mich. 79, 95 NW 985. 


Minn.—Tcdd v. Bettingen, 109 
Minn. 493, 124 NW 443. ' 
Mo.—Sidebottom y. Sidebottom, 


(A.) 255 SW 353. 

N. H.—Evans v. Gale, 21 N. H. 240. 

N. Y.—Lewis v. Andrews, 3 Silv. 
Sup. 165, 6 NYS 247 [aff 127 N. Y. 
673 mem, 27 NE 1044 mem]; Colville 
v. Besly, 2 Den. 139. 

N. D.—Gile v. Interstate Motor 
Car ast 27.N. D. 108, 145. NW 732, 
LRA1915B 109. 

Pa.—Roth v. Crissy, 30 Pa. 145. 


g2. Ala.—Moon vy. Benton, 13 Ala. 
A..478, 68 S 589. 

Ky —-Watson v. Cresap, 1 B. Mon. 
195, “36 AmD 572. 

Mich.—Anderson Carriage Co. v. 
Pungs, 134 Mich. 79, 95 NW 985. 


Mo.—Sidebottom vy. Sidebottom, 
et 255 SW 358. \ 
D.—Gile v. Interstate Motor 


oa Gor QIN. Da LOS hb, Leben Wi 
Toe ew iieAL Od ois 109) [quot Cyel. 

83. ‘Del. —Stelwagon v. Wilming- 
ton Coal Gas Co., 16 Del. 184, 42 A 449, 

-N. H.—Evans Vv. Gale, 21 N. H. 240. 

N. D.—Gile v. Interstate Motor 
Car Co., 27. N: D. 108, 125, 145 Nw 
732, LRA1915B 109 [quot Cyc]. 

Pa.—Rick v. Kelly, 30 Pa. 527. 

Eng.—Hunt v. Silk, 
102 Reprint 1142; Beed v. Blandford, 
2 Y. & J. 278, 148 Reprint 925. 

See Peters -v. Gooch, 4 Blackf. 
(Ind.) 515 (a count for money had 
and received is not maintainable if 
the contract on which the money was 
received has been in part performed, 
and plaintiff has derived some bene- 
fit, unless the parties can be placed 
by a recovery in the same situation 
in which they were before the con- 


tract). 

84. Bither v.’ Packard, 115 Me. 306, 
98 A 929. 

85. Paul v. Kenosha, 22 Wis.. 266, 


94 Amb 598; Terry v. Allis, 16 Wis. 
478. See Martin v. Hutton, 90 Nebr. 
34,, 182 NW 727, 36 LRANS: 602 
(where a defendant, by the use of 
fraudulent representations, induces 
a proposed entryman of government 
land to believe that the land he de- 
sires has been entered, but that de- 
fendant will secure a relinquishment 
of that entry if paid a sum of money, 
and the money is paid in good faith, 
upon the strength of those represen- 
tations, the entryman, upon discover- 
ing the truth, may maintain a suit 
in the nature of an action for money 


5 Bast 449,. 


547; Gloucester Bank v. Salem Bank, 
17 Mass. 33; Thomas vy. Todd, 6 Hill 
(N. Y.) 840; Roth v. Crissy, 30 Pa. 
145; Raymond y. Baar, 13 Serge. & R. 
(Pa.) 318, 15 AmD ‘603. Compare 
Lunt v. Wrenn, 113 Ill. 168 (holding 
that the purchaser of land scrip 
Which proves to be counterfeit and 
worthless is not required to return 
or offer to return it to the seller, 
before he can maintain an action to 
recover back the price paid for it, 
but the rule is different in respect 
to counterfeit bank bills, where a 
return is necessary to enable the 
payor to trace out and fall back upon 
the person from whom he received 
them). 

[a] What is a reasonable time.— 
(1) Some time less than two months 
has been held too long. Thomas v. 
Todd, 6 Hill (N. Y.) 340. (2) A delay 
of six months was pronounced gross 
negligence. Raymond v. Baar, 13 
Sere. & R. (Pa.) 318, 15 AmD 603. 

87. Watson y. Cresap, 1 B. Mon. 
(EKy2) 1195). 3642Am Dy b02s) Kentiaw: 
Bornstein, 12 Allen (Mass.) 342. 

88. Whyte v. Rosencrantz, 123 Cal. 
634, 56 P £36, 69 AmSR 90. 

89. Sidebottom v. Sidebottom, 
(Mo. A.) 255 SW 353.. See: Colville 
v. Besly, 2 Den..(N. Y.) 139 (where 
defendant had sold and agreed to de- 
liver to plaintiff a promissory note 
held by defendant as indorsee, the 
makers of which had been discharged 
under the Bankrupt Act, but the in- 
dorser uvon which was liable, and 
defendant after the contract settled 
the note with the .indorser and can- 
celed the indorsement and then sent 
the note to plaintiff, the latter could 
maintain assumpsit for money had 
and received to recover what he had 
paid on account of the _ contract, 
without returning or offering to ree 
turn the note). 

90. Terry v.. Allis, 16 Wis. 478. 


Fer later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, | 


§§ 49-53] 
[§ 49] 3. Notice. 


after discovery, must be given.°? 


[§ 50] 4. Demand®*—a. Necessity—(1) Introduc- 
There is considerable diversity of 
opinion as to the necessity of a demand as a con- 
dition precedent to an action for money had and 
The doctrine is broadly stated in some 
decisions that the commencement of suit is a suffi- 
This statement, however, is in- 
accurate, as it is obvious that under some circum- 


tory Statement. 


received. 
ecient demand.®* 


stances a demand is necessary. 


[$ 51] (2) Duty to Pay Money Presently. It is 
generally held that, where there is a duty to pay 
money presently, not dependent on any contingency, 
an action may be brought to recover without any 
or, as it is otherwise expressed, 
where there is a precedent debt or duty, no request 
So, where money is re- 
ceived in advance, upon a consideration which after- 


previous demand; 


is in general necessary.°° 


ae McLeish v. Howard, 3 Ont. A. 

92. Rick v. Kelly, 30 Pa. 527. 

93. Demand generally see Actions 
§§ 74-83. 

Necessity of demand on sheriff for 
money made on execution see Sheriffs 
and Constables [35 Cye 1710]. 

94. Rutherford v. McIvor, 21 Ala. 
750; Ex p. Howitz, 2 Cal. A. 752, 84 
12 229; ‘Emerick y. Chesrown, 90 ind. 
47; Looney v. Looney, 116 Mass. 283; 
Com. v. Haunt, 10 Allen (Mass.) 38. 
See Hunt v. Nevers, 15 Pick. (Mass.) 
500, 505, 26 AmD 616 (where it was 
said. by Chief Justice Shaw: “It is a 
familiar general rule, that on the 
common money counts, proving the 
money had and received to the plain- 
tiff’s use, and laid out and expended 
at the defendant’s request, raises an 
implied promise to pay on demand, 
and as matter of form the count 
closes with a sepe requisitus, but no 
proof of demand is necessary to sup- 
port this averment, and the service 
of the writ is deemed a demand”). 

95. See infra §§ 51-55. 

96. Cal.—Dunham  v. McDonald, 
34 Cal. A. 744, 168 P 1063. 

Colo.—Young v. Kimber, 44 Colo. 
448, 98 P 1132, 28 LRANS 626. 

Conn. —Hawley v. Sage, 15 Conn. 52. 

Ill._— Paris v. Hunter,10 I11. A. 230. 

Me.—Bither v. Packard, 115 Me. 
306, 98 A 929; Waite v. Delesdernier, 
15 Me. 144. 

Mass.—Sturgis v. Preston, 134 
Mass. 372; Robinson v. Williams, 8 
Metc. 454; Dill v. Wareham, 7 Metc. 
438; Wait v. Gibbs, 7 Pick. 146. 
ngitoReetor vy. Hamtramck, 1 Mo. 

Nev.—White Pine County Bank y. 
Sadler, 19 Nev. 98, 6 P 941. 

N. H.—Wentworth v. Gove, 45 N. 
H. 160. 

N. Y.—Mills v. Mills, 115 N. Y. 80, 
21° NE 714 [rev 48 Hun 97,.15, NYSt 
589]; Howard v. France, 43 N. Y. 
593; Stacy v. Graham, 14 N. Y. 492; 
In re Brown, 77 Misc. 507, 137 NYS 
978; Butler v. Winterbottom, 171 
NYS 59. 

“In the ordinary action for money 
had and received by one party for 
the use of another, demand is unnec- 
essary to be made before suit is 
brought. ... This rule applies gener- 
ally in all cases where by reason of 
a -contract, express or implied, the 
obligation of the debtor is fully 
liquidated and the duty rests upon 
him at all times to pay.’”’ Dunham 
v. McDonald, 34 Cal. A. 744, 748, 168 
P1063. 

[a] Rule applied: (1) Where A, 
having a draft on a bank in New 
York for one thousand dollars, two 
thirds of which belonged to himself 
and one third to B, put such draft 
into the hands of B, to receive the 
money thereon and to divide the 
avails in that proportion, and B re- 


Notice of action is generally 
unnecessary,?! but in an action to recover money 
paid for a promissory note, notice of the forgery, 
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demand.° 
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ward fails, it is recoverable back without a special 


[§ 52] (3) Money Rightfully in Defendant’s Pos- 


session. Where one has money belonging to another 


therefor.°8 


rightfully and lawfully in his possession, the law 
requires that it should first be, demanded of him 
before an action can be maintained against him 
Thus, where one is rightfully in pos- 
session of money, having had a prima facie right 
to receive it, and another has a better right, a de- 
mand is necessary as a condition precedent to an 
action against him;°®® and where one receives money 


as trustee and does nothing amounting to an abuse 


action for 


ceived the money, and, after a rea- 
sonable time had elapsed, A sought 
to recover his share in an action of 
indebitatus assumpsit for money had 
and received, against B. Hawley v. 
sage, 15..Conn. 52. (2) Where a 
bailee of plaintiff's bonds and 
coupons delivered interest coupons to 
defendant for collection for plain- 
tiff's use. Young v. Kimber, 44 Colo. 
448, 98 P 1132, 28 LRANS 626. (3) 
Where one who received money in 
advance on a contract which he was 
without authority to make, and 
which he afterward refused to ful- 
fill. Dill v. Wareham, 7 Metc. (Mass.) 
438. (4) Where a seaman having 
performed a fishing voyage demanded 
his share of the fish, but offered no 
security for his share of the expenses, 
and the shipowners refused and after- 
ward sold the fish. Wait v. Gibbs, 7 
Pick. (Mass.) 146. (5) Where a 
testator failed to pay .to his wife 
moneys collected upon bonds and 
mortgages. In re Brown, 77 Misc. 
507, 137 NYS $978: 

[b] Money due without demand.— 
Where there is an account settled 
between a factor and his principal 
and the balance in money acknowl- 
edged, the money is due on demand, 
and wherever money is .due on de- 
mand, an action will lie for -the 
money without demand. Clark v. 
Moody, 17 Mass. 145. 

97. WBarle v. Bickford, 6 Allen 
(MassS:). 0049; S39, AID) « Go1s.4, Dill. av, 
Wareham, 7 Metc. (Mass.) 438; Law- 
rence v. Carter, 16 Pick. (Mass.) 12. 

93. U. S.—Gardner v. Peyton, 9 
BY. Cas. No. 5,234, 5 Cranch C. C. 561. 

Ind.—State v. Sims, 76 Ind. 328. 


Me.—Sanford School Dist. No. 2 
v. Tebbetts, 67 Me, 239. 

Mass.—Sturgis v. Preston, 134 
Mass. 372. 

Minn.—Ford v. Brownell, 13 Minn. 
184. 

Mo.—Sidebottom vy. Sidebottom, 
(Ad ape SW 353, 356. 

Y.—Taylor v. Bates, 5 Cow. 


376. 
Vt.—Babcock v. Granville, 44 Vt. 
325; Hinsdill v. White, 34 Vt. 558. 
Wis.—In- re Carlin, 185 Wis. 438, 
202 NW 201; Stocks v. Sheboygan, 
42 Wis. 315. 
Eng.—Topham Vs Braddick, 1 
Taunt. 572, 127 Reprint 956. 

N. B.—Pacific Coast F. Ins. Co. v. 
Hicks, 42 N. B. 294, 20 DomLR 298. 
99. Louden v. Ball, 93 Ind. 232. 
1. U. S.—Gardner v. Peyton, 9 FP. 

Cas. No..5,234, 5 Cranch C. C. 561 
Me. —Sanford School Dist. No. 2 v. 
Tebbetts, 67 Me. 239. 
Mass.—French v. Merrill, 132 Mass. 
525; Jones v. McDermott, 114 Mass. 


400. 

Minn.—Williams v. McGrade, 13 
Minn. 174. 

Mo.—Sidebottom _ vy. Sidebottom, 


(A.) 255 SW 3538, 356 [auot Cyc]. 


of the trust or inconsistent with the understanding 
or agreement of the parties, he is not liable in an 
money had and received, without a pre- 
vious demand ;? but where there has been an abuse 
of the trust, no demand is necessary.” 

[§ 53] (4) Fraud, Duress, or Mistake. 
one has wrongfully obtained money of another by 
duress or extortion,® or has by fraudulent means 


Where 


N. Y.—Walrath v. Thompson, 6 
Hill 540 [aff 2 N. Y. 185]; Cooley v. 
Betts, 24 Wend. 203; Sears v. Pat- 
rick, 238 Wend. 528; ‘Rathbun vy. In- 
gals, 7 Wend. 320; Taylor v. Bates, 
eke 376; Ferris v. Paris, 10 Johns. 


Eng.—Topham _ yv. Braddick, 1 
Taunt. 572, 127 Reprint 956. 

[a] Rule applied.—(1) Where a 
claim has been placed in the hands 
of an attorney for collection, as- 
sumpsit will not lie against defend- 
ant to recover the amount collected 
until the money has been demanded 
by the one to whom it is due. Gard- 
ner v. Peyton, 9 FEF. Cas: No. 5,234, 
5. Cranch GC, ©, 561s, Dayloisv.rbates: 
5 Cow. (N. Y.) 376. (2) Where de- 
fendant’s foreign factors have ren- 
dered an account of goods consigned 
to them for sale, it was held that an 
action against them for the pro- 
ceeds of the goods would not lie until 
they were shown to be in default by 
proving a demand or improper dis- 
regard of the instructions to remit 
the money. Ferris v. Paris, 10 
Johns; GNiget¥s) 4 285er. Lophams tive 
Braddick, 1 Taunt. 572, 127 Reprint 
956. (3) The inconvenience of send- 
ing abroad to make a demand can- 
not alter the nature-of the factor’s 
trust, and if other agents are not in 
default until after request, there can 
be no principle which will subject 
the foreign factor to an action with- 
out demand. Cooley v. Betts, 24 
Wend. (N. Y.) 208. 

[b] Proof that defendant as town 
treasurer received moneys of the dis- 
trict is not sufficient to maintain an 
action to call it out of his hands 
without proof of delinquency on his 
part or even of demand before the 
commencement of the action. San- 
ford School Dist. No. 2 v. Tebbetts, 


67 Me. 239. 

2... Dodge. v., Perkins, 9 Pick 
(Mass.) 368; Sidebottom y. Sidebot- 
tom, (Mo. A.) 255 SW _ 353. See 


Ferguson v. Dunn, 28 Ind. 58 (where 
the money sued for was sent by 
plaintiff to defendant with direc- 
rections to loan it, and defendant 
converted it to his own use). 

[a] Where defendant misappro- 
priated money turned over to him by 
plaintiff for the purchase of land, 
defendant having abused his trust, 
no demand was necessary for the re- 
turn of the money before bringing 
suit as for money had and received, 


Sidebottom vy. Sidebottom, (Mo. A.) 
255 SW. 353. 

3. Ala.—Spence v. Thompson, 11 
Ala. 746. ‘ 

alee en v. Chicago, 207 Ill. A. 
il fs 

Ind.—Baldwin  v. ehutehison, 18 


Ind. A. 454, 35 NE 71 

Me.—Bither v. Packard, 115 Me. 
306, 98 A 929. 

Vt.—Hinsdill v. White, 34 Vt. 558. 


58 (4-0. Jy} 
induced another to pay him money,‘ no demand is 
necessary as a prerequisite to an action for money 
had and received. When the money is paid over by 
consent, but such consent is obtained by fraud, it 
is the same as if no consent had been given.5 No 
demand is necessary where money is paid by plain- 
tiff by mistake superinduced by fraud on the part 
of defendant,® or where defendant, instead of acting 
innocently and under an honest mistake, consciously 
receives what does not belong to him, taking advan- 
tage of the mistake or oversight of the other party 
and claiming to hold the money thus obtained as his 
own.’ So it has been held that no demand is nec- 
essary where the party receiving the money subse- 
quently discovered ‘the mistake, for in such ease 
the duty is then put on him to rectify the mistake 
and repay the money. According to a number of 
decisions, where one has received money of another 
by mistake, without fault on his own part, no action 
can be maintained against him to recover it back 
without a previous demand;° but there are a num- 
ber of decisions in which the contrary view is main- 
tained,’® the view being taken that the money is 
immediately due and that the bringing of the action 
is a special demand, or rather no demand need be 
made before the suit is brought to entitle the party 
to a recovery.1? 

[§ 54] (5) Waiving Tort and Suing in Assumpsit. 
Under some decisions it is held that, where a plain- 
tiff waives a tort and sues as for money had and 
received,” a previous demand is unnecessary,!? while 
under other decisions it would seem that a demand 
is required.!# 


4 Baldwin v. Hutchison, 18 Ind. 
A. 454, 35 NE 711; Harle v. Whiting, 
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Stoddard v. Chapin, 15 Vt. 443. b 
Wis.—Stocks v. Sheboygan, 42 Wis. 
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[§ 55] (6) Miscellaneous. No demand is neces- 
sary to recover back money paid on a contract 
where there is a failure of title.1® As a general 
rule, where money is deposited in bank in the usual 
course of business, a previous demand is necessary 
before suing to recover it back, but where money is 
deposited in bank under an agreement made illegal 
by statute, it may be recovered back without any 
previous demand.!® Where money is paid under 
a contract void under the statute of frauds, the 
vendee not receiving possession, no demand is neces- 
sary before suit to recover the money paid.’* 
Where, however, the vendee has received possession, 
the contract is not utterly void, and in order to re- 
cover back the money paid he must first restore 
possession and demand repayment of the money.’* 

‘[§ 56] b. Requisites and Sufficiency. No particu- 
lar form of demand is necessary.1® Thus, in case 
of money paid by mistake, it is sufficient that the 
one who received it should have notice of the mis- 
take, and be requested, and have a reasonable time, 
to correct it.2°. A demand on one who had not then 
administered, but was about administering, his in- 
testate’s estate, and made in view of such a state 
of affairs, is sufficient to protect the interests of 
plaintiff.?* 

[§ 57] ce. Excuse for Failure to Make Demand. 
When a demand is necessary,” failure to make de- 
mand is not excused by showing that defendant 
would probably not have complied therewith.?* No 
demand is necessary on the party who has received 
the money on a contract and has put it out of his 
power to fulfill the obligation thereby created,?* or 


SCt 3, 32 L. ed. 342. 
11. Rutherford v. McIvor, 21 Ala. 


196 Mass. 371, 82 NE 32; Malone v. 
Harris, 6 Mo. 451; Turner Falls Lum- 
ber, Cony. Burns) 7 Vt.) 364, 45°0k 
896; Varnum v. Highgate, 65 Vt. 
416, 26 A 628; Hinsdill v. White, 
34 Vt. 558. 

[a] Where defendant has received 
money in his own wrong from plain- 
tiff under a mutual mistake of both 
parties, and plaintiff was not in fault, 
he may recover the money without 
demand. Turner Falls Lumber Co. v, 
Burns, 71 Vt. 354, 45 A 896; Varnum 
v. Highgate, 65 Vt. 416, 26 A 628. 

[b] Where a person obtained a 
transfer of a bank account of another 
to herself, under an order which 
such other had drawn but never de- 
livered, directing payment to her of 
his deposit and dividends, an action 
for money had and received would 
lie, without previous demand, Earle 
v. Whiting, 196 Mass. 371, 82 NE 32. 

5. Hinsdill v. White, 34 Vt. 558. 

6. Lyon vy. Annable, 4 Conn. 350; 
Bishop v. Brown, 51 Vt. 330. 

7. Martin v. Home Bank, 160 N, 
Y. 190, 54 NE 717; Bower v. Thomp- 
son, 19 NYS 503; Holt v. Ruleau, 92 
Vt. 74, 102 A 934; Baker v. Courage, 
[1910] 1 K, B. 56. See Sharkey v. 
Mansfield, 90 N. Y. 227, 48 AmR 161 
(where it was said that in such case 
he cannot assume the office of bailee 
or trustee for he holds the money as 
his own and his duty to return it 
arises at the instant of the wrongful 
receipt of the overpayment). E 

8. Bishop v. Brown, 51 Vt. 330. 

9. Cal.—Dunham vy. McDonald, 34 
Cal. A. 744, 168 P 1063. 

Ind.—Worley v. Moore, 77 Ind. 567; 
Thompson v. Doty, 72 Ind. 336. 

N. Y.—Southwick v. Memphis First 
Nat. Bank, 84 N. Y. 420; Abbott v. 
Draper, 4 Den, 51. 

N. D.—Lark Equity Exch. v. Jones, 
42 N. D. 145, 171 NW 868, 864 [cit 
Cyc]. 

Vt.—Gillett v. Brewster, 62 Vt. 312, 
20 A. 105; Bishop v. Brown, 51 Vt. 
330; Hinsdill v. White, 34 Vt. 558; 


315; Lawton v.’ Howe, 14 Wis. 241. 750 


Ont.—Clark v. Eckroyd, 12 Ont. A. 
5 


25. 

[a] Reason for rule.—‘‘There is 
much reason for holding that, where 
there is a mutual mistake, an action 
will not lie until the party receiving 
the money is put in default by notice 
and demand. There is no wrong in 
receiving the money, for there is 
neither breach of contract nor of 
duty. The wrong does not arise 
until notice of the mistake, and re- 
fusal or neglect to refund the money 
received by mistake. Bare justice 
requires that one who has been paid 
money by mistake should have an 
opportunity of making reparation 
before he is vexed and harassed by 
litigation. The mistake was as much 
the fault of the one party as of the 
other, and both are upon the same 
footing. To destroy this equilibrium, 
something ought to be done by him 
who seeks to maintain an action.” 
Worley v. Moore, 77 Ind. 567, 569. 


4 


10. U. S.—Leather Mfrs.’ Nat. 
Bank vy. Merchants’ Bank, 128 U. S. 
26, 9 SCt 3, 32 1. ed. 342, 

Ala.—Rutherford v. MclIvor, 21 
Ala. 750. 

Mass.—Sturgis v. Preston, 134 
Mass. 372. 

N. Y.—Utica Bank v. Van Gieson, 


18 Johns. 485. 

Oh.—George J. Renner Brewing Co. 
v. Michynak; 18 Oh. Cir: Ct. N.S. 253. 

Eng.—Bree v. Holbech, 2 Doug. 
655, 99 Reprint. 415, 

{a] MWlustration.—If a bank upon 
which a check is drawn payable to 
a particular person or order pays 
the amount of the check to one pre- 
senting it with a forged indorsement 
of the payee’s name, both parties 
supposing the indorsement to be 
genuine, a right of action to recover 
back the money accrues at the date 
of the payment, and the statute of 
limitations begins to run from that 
date. Leather Mfrs.’ Nat. Bank v. 
Merchants’ Bank, 128 U. S. 26, 9 


12. See Actions §§ 158-169. 

13. Gordon v. Camp, 2 Fla. 422; 
Ferguson v. Dunn, 28 Ind. 58; Fuller 
v. Tuska, 13 NYS 580 [app dism 17 
NYS 356]. 

14. Babb v. Babb, 89 Ind. 281. 

15. U..S.—lLeather Mfrs.’ Nat. 
Bank v. Merchants’ Bank, 128. U. S. 
2659. SCt 34.32) Er. iedat4t2: 

Ill.—F arson y. Hutchins, 62 Ill. 
A, 439 [aff 163 Ill. 445, 49 NE 297]: 


" 


Mass.—Earle v. Bickford, 6 Allen 
549, 82 AmD 651. ‘ 
Vt—Varnum y. Highgate, 65 Vt. 


416, 26 A 628. 
Eng.—Bree v. Holbech, 2: Dougl. 
peo: 99 Reprint 415. 


6& White v. Franklin Bank, 22 
Pick. (Mass.) 181. 
17. Nelson v. Shelby Mfg., ete., 


Co., 96 Ala. 515, 11 S 695, 38 AmSR 
116 (where it was said that in such 
eases there is no binding obligation 
upon either party, “the vendor has 
parted with nothing, and the vendee 
has received nothing and money in 
the vendor's hands belongs to the 
vendee’’). : 
Abbott v. Draper, 4 Den. (N. 

See Marsh v. Wyckoff; 23 
r, 202 (when a party to'a 
contract, which is void by the stat- 
ute of frauds for not being in writ- 
ing, refuses to perform, placing his 
refusal solely upon the ground of 
inability to do so, and the other 
party is not in default, the former 
cannot maintain an action against 
the latter to recover back money paid 
under the contract, without making 


suit). 
19. Bishop v. Brown, 51 Vt. 330. 
20. Bishop v.. Brown, supra. 
21. Houston v. Frazier, 8 Ala. 81. 
22. See supra §§ 50-55. Q 
23. Southwick v. Memphis First 


Nat. Bank, 84 N. Y. 420. 
24. Trinkle v. Reeves, 25 Ill. 197, 
ih potte 793; Way v. Raymond, 16 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 57-60] 


who denies that he made the contract on which the 
money sought to be recovered was paid,?> or where 
he has afterward, by his conduct, prevented a de- 
And a denial of the receipt of money is 
tantamount to a refusal to account for and pay it 
and precludes defendant from claiming that it was 


mand.?® 


not demanded before suit.?? 


[§ 58] d. Waiver of Demand. Although the cir- 
cumstances are such that a demand would be nec- 
essary,?® the case may be taken out of the rule 
by the conduct of both sides on the trial, coupled 
with the fact that the objection to the failure to 
make demand was first made during the trial of 


the ease.?9 
[§ 59] C. Time to Sue. Where one receives money 
25. Griggs v. Morgan, 9 Allen 

(Mass.) 87. 
26. Wylie v. Grundysen, 51 Minn. 

360, 53 NW 805, 38 AmSR 509, 19 

LRA 33 (where a _ sheriff collects 

money, due on a judgment for the |, 


wrongful levy of execution on ex- 
empt property, which is therefore it- 
self exempt therefrom, and applies it 
upon execution in his hands against 
a judgment creditor, before a law- 
ful levy thereon, and without notice 
to the creditor, or opportunity for 
him to make any demand, no subse- 
quent demand is necessary before 
suit to recover the money). 


27. Heimbach v. Weinberg, 18 
Mich. <1 

28. See supra §§ 50-55. 

29. Rudd v. Bell, 55 Wis. 568, 13 
NW 446. 

30..Carter v. Carter; 14, Pick. 
(Mass.) 424. 

31. Atlas Bank v. Nahant Bank, 


3 Mete. (Mass.) 581; White v. Frank- 
lin. Bank, 22 Pick. (Mass.) 181. 

32. U. S.—Bradley Lumber Co. v. 
Bradley County Bank, 206 Fed. 41, 
124 CCA 175. 


Ala.—Meredith v. Richardson, 10 
Ala. 828; Louisville, etc., R. Co. v. 
Camody, 17 Ala. A, 158, 82 S 648 
[rev on other grounds 203 Ala. 522, 
$4 S 824]. 

Ariz.—Copper Belle Min. Co. v. 
Gleeson, 14 Ariz. 548, 134 P 285, 48 


LRANS 481. 

Cal.— Whittle v. Whittle, 5 Cal. A. 
696, 91 P 170. 

Ga.—Bass v. West Point Wholesale 
Bree Cor. 57 Gal’ AM 746; -62° "SE 
1004. 

Ill.—Stephenson County v. Manny, 


56 Ill. 160; Gehr v. Hagerman, 26 
Rone: Morris v. Jamieson, 99 Ill. 
A. 32: 


Md.—Cromwell v. Chance Mar, 
Constr. 'Co., 131 Md. 105, 101 A 623. 

Mass.—Stadmiller v. Schirmer, 248 
Mass. 244, 142 NE 905. 
Mich.—Hauser v. Goebel Brewing 


Co., 199 Mich, 168, 165 NW 862 

Mo.—St. Charles Sav. Bank vv, 
Orthwein Inv. Co., 160 Mo. A. 369, 140 
Sw 921. 


N. Y.—Schank v. Schuchman, 212 
N. Y: 352, 106 NE 127 [aff' 157 App. 
Div. 926, 142 NYS 5731]; Chapman v. 
morbes,! L234; ‘boy. 532, 26 NE on 
Kingston Bank v. Bltinge, 66° Ne Ys 
625 [Taff 5° ‘Hun 5631; McClure v. 
Trask, 20 App. Div. 466, 47 NYS 89 
[aff 161 N. Y. 82, 55 NE 4071. 

N. D.—Gile v. Interstate Motor 
Oar’ Co..27 N. -D. 1108, 145 NW 782, 
LRA1915B 109. 

Or.—Hammer v. Dewatne 39 Or. 
5604,°64°P'651, 65 P 17,°990, 67 P 30: 

Pa:—Barr’'v: Craig,’ 2 Dall. 151, 
1 L. ed. 327; Zumbro v. Zumbro, 69 
Pa. Super. 600. 

Wis.—Steuerwald v. Richter, 158 
Wis. 597. 149 NW 692. 

fa] Ghange of position.—Where 
plaintiff had been induced to pay out 
money on a false voucher drawn by 
its agent, defendants, having changed 
their position to their prejudice by 
reason of’ such payment and without 
knowledge that the money had been 
obtained on a false voucher, are not 
liable to refund in an action for 
money received. Bradley Lumber 
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Co. v. Bradley County Bank, 206 Fed. 


41,124 CCA 175. 
23. U. S.—Scandinavian-American 
ear View UMS Neat. bankaealy eed. 
-Ala.—Rockett v. Edmondson, 164 
Ala. 478, 51 S 143. 
gah Huyek v. Meador, 24 Ark. 
Cal—Gray v. Ellis, 164 Cal. 481, 


129 P 791; Althouse v. Provident 
Mut. Bldg.-L. Assoc., 59 Cal. A. 31, 


209 P 1018. 
Ill.—Chemical Nat. Bank v. Por- 
149, 40 NE 


tage City Bank, 156 Ill. 
S28, shetia pp LN, ALI25 1). 

Ind.— Bailey v. Briant, 117 Ind. 362, 
20 NE 278; Criswell v. Whitney, 13 
Ind. A. 67, 41 NE 78. 

Ky.— Clift v. Stockton, 4 Litt. 215; 
maize v. Bradley, 64 SW 655, 23 KyL 

on 
- Me.—Smith v. Tilton, 116 Me. 311, 
101 A 722; Jenks v. Manson, 53 Me. 
209; Snow v. Snow, 49 Me.-159; Gid- 
dings v. Dudley, 47 Me. 51. 

Md.—O’Neal v. Washington County, 
27 Md. 227; Lewis v. Kramer, 3 Md. 
265; Baltimore, ete., R. Co. v. Faunce, 
6 Gill 68, 46 AmD 655; Chapman v. 
Williams, 7 Harr. & J. 157; Baltimore 
City Bank v. Bateman, 7 Harr. & J. 


104. 
Mich.—Gubbins v. Ashley, 146 
Mich. 453, 109 NW 841; Little v. 


Derby, 7 Mich. 325. 

Minn.—Bernard v. Dr. Nelson Co., 
123 Minn. 468, 143 NW 1133; Brand 
v. Williams, 29 Minn. 238, 13 NW 42. 

Mo.—Fox v. Pullman Palace Car 
Co., 16 Mo. A. 122. 

N, H.—Knapp v. Hobbs, 50 N. H. 
476; Holderness v. Baker, 44 N. H. 
414; Frost v. Martin, 29 N. H. 306. 


N. M.—Socorro Bd. of Education v., 


rie nae ates 7 N.oM.; 234,34 P.295. 

N. Y.—De Peyster v. Mali, 92 N. Y. 
262 [rev 27 Hun 439]; Holtz v. 
Schmidt, 59 N. Y. 253; Mulligan Vv. 
Harlam, 46 Misc. 571, 92 NYS 765; 
Eckert v. Clark, 16 Misc. 67, 37 NYS 
685; Eddy v. Stanton, 21 Wend, 255; 
McNeilly v. Richardson, 4 Cow. 607. 

Okl.—Martindale v. Shaha, 51 Okl. 
670, 15dn-P..1019, 

Pa.—Lieb v. Painter, 42 Pa. Super. 
3919. 

Tex.—Richards v. Holford, 43 Tex. 
Civ. A. 417, 94 SW 911. 

See cases infra this note. 

[a] Equitable defense must rest 
on principles which courts of equity 
administer.—‘‘The idea of a right to 
make an equitable defense, based 
upon circumstances appearing in the 
case, seems to rest upon this: that, 
as this claim is for money had and 
received, any equity which, shows 
that the claimant, in justice is not 
entitled to it, constitutes a good de- 
fense, . This is true; but the 
equity must be one known to the 
law, and one that can be recognized 
on the principles which courts of 
equity administer.” Fraser v. Fraser, 
42 Mich. 275, 281, 3 NW 981. 

[b] Rescission, waiver, ratifica- 
tion, estoppel, and election of reme- 
dies claimed to have resulted by 
reason of dealings between plaintiff 
and defendant are not available as 
a defense, where such dealings all 
occurred before plaintiff had knowl- 
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of another to hold upon a condition or for the 
accomplishment of a certain purpose, and no time 
is fixed for the happening of such condition or the 
accomplishment of such purpose, it is held by law 
to be a reasonable time, and, after such reasonable 
time has elapsed, an action for money had and re- 
ceived lies to recover back the money so received.*° 
Where money is deposited in bank under an agree- 
ment that it should be repaid at a future day cer- 
tain, such agreement being forbidden by statute, 
the money may be recovered back in an action 
brought before the expiration of the time limited.*+ 

[§ 60] D. Defenses—1. In General. 
to the action defendant may*? and ordinarily must?? 
show such facts as will entitle him to retain the 


As a defense 


edge that defendant had collected 
the money in controversy. Scandi- 
navian-American Bank vy, U. S. Nat. 
Bank, 271 Fed. 805. 

[c] Defenses held insufficient.— 
(1) Plaintiff’s fraud, if any, in at- 
tempting to conceal the money paid 
to defendant so as to obtain an or- 
der for the sale of land, in which 
she had a life interest with a power 
of sale, would not bar her recovery, 
where it might enable her to live 
without selling the farm, which, if 
unsold, would descend to her deceased 
husband’s collateral heirs, whose in- 
terests were:to that extent involved. 
Smith v. Tilton, 116 Me. 311, 101 A 
722. (2) A statute, rendering com- 
munications between physician and 
patient privileged, merely prescribes 
a rule of evidence, and does not pre- 
vent an action for money had and 
received to recover money paid by 
the patient to the physician in con- 
sideration of the latter’s guaranty to 
cure him of a certain disease, where 
such consideration fails. Bernard y. 
Dr. Nelson Co., 123 Minn. 468, 143 
NW 1133. (3) Where defendant re- 
ceived plaintiff's money without con- 
Sideration, in consequence of the 
fraud of a third person, it is no de- 
fense that defendant cannot be re- 
stored to his original position. 
Mulligan v. Harlam, 46 Mise: 571, 
92°"NYS 765. °(4) In “an “aetion to 
recover money paid under a contract 
to deliver stock in a company being 
formed, the fact that no stock was 
ever issued by the company, and that 
it was through no fault of defendant, 
or the fact that defendant expended 
the money for the company’s benefit, 
or both facts combined, does not 
constitute a defense. Lieb v. Painter, 
42 Pa. Super. 399. (5) Where one 
agrees to furnish another with a 
state and county license to pursue 
the occunation of retail liquor 
dealer, and fails to do so, he is liable 
to such dealer for the amount re- 
ceived, although the dealer may have 
pursued his occupation without the 
license and not been disturbed. 
Richards v. Holford, 43 Tex. Civ. A. 
417, 94 SW 911. (6). A plea that 
there was no consideration for the 
promise alleged to have been made 
by defendant was not a defense to a 
count for money had and received. 
Rockett v. Edmondson, 164 Ala. 478, 
51 S 143. (7) Where plaintiff paid 
for stock on one corporation and was 
offered that of another, the fact that 
they had the same value and the 
property of each corporation was the 
same in character and value was not 
a defense to a suit to recover the 
money paid. Gray v. Pllis, 164 Cal. 
481, 129 P 791. (8) Failure to re- 
scind the contract at once will not 
work an estoppel where plaintiff was 
induced to pay for an option con- 
tract to purchase a manufacturing 
plant, on the false representations by 
defendants that they had authority 
from all the stockholders of the com- 
pany to sell, and, after learning that 
defendants lacked such authority, 
made a formal demand for the exe- 
cution of the contract by the cor- 
poration, but, on the same day and 
occasion, also demanded the return 


60 [41 C.J] 
money on either equitable or legal grounds. The 
main principle by which to test the matter is 
whether in equity and good conscience, in view of 
the special facts of the case, defendant is entitled 
to retain the money as against plaintiff, not nec- 
essarily whether he has an absolute right to the 
money as against any person, but whether his right 
thereto is equal to plaintiff’s right. It need not nec- 
essarily be better. It is enough if he has an equal 
right thereto.** An action of tort, brought against 
one professing to act as agent of plaintiff in a 
transaction, is such an election of remedies as will 
constitute a relinquishment of plaintiff’s right to 
recover against such renounced agent for moneys 
received by him in the transaction.*> The fact 
that defendant who has received moneys rightfully 
belonging to another has turned them over inno- 
cently,?® or by mistake,®* to a third person, con- 
stitutes no defense; and an action does not fail 
because payment to defendant did not destroy 
plaintiff’s right of action against the debtor who 
paid defendant.** When money is placed in the 
bands of a person to pay a note at maturity, he 
is estopped, in an action against him by the payee, 
to deny execution of the note.°® Where rights of 
third parties are involved, plaintiff’s fraud will not 
bar a recovery and permit defendant to retain 
money which would fraudulently deprive such per- 
sons of their rights.*° Other defenses, such as 
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those relating to the statute of frauds*t and of 
limitations*? are elsewhere considered. 

[§ 61] 2. Illegality of Transaction in Which. 
Money Received.*? It is a good defense that the re- 
covery of the money would require the enforcement 
of any of the unexecuted provisions of an illegal 
contract.44 Courts of law will not lend their aid 
to those who found their claims upon an illegal 
transaction,*® and will not intervene at the instance 
of a party to an illegal contract to enable him to 
obtain relief from the exigencies thereof.4® But 
it is held that, where the money has been paid to 
a person in order to effect an illegal purpose with 
it, the person making the payment may recover the 
money back before the purpose is effected.47 And 
while an agent who undertakes to perform a con- 
tract which is contrary to public policy or in viola- 
tion of law is under no obligation to perform it, 
but may violate it with impunity, yet if he collects 
money for his principal upon an executed illegal 
contract, the principal can recover it by an action 
for money had and received for his use as upon 
an express or implied promise by the agent to 
pay it.** So where one without another’s consent 
pays over the latter’s money to a third person in 
furtherance of an illegal contract, the owner’s right 
to recover it back is in no way affected by the 
illegality of the contract.49 And where money is 
received by defendant from plaintiff in pursuance 


of his money. Gubbins v. Ashley,| Although an assignment by a thief | involved). 

146 Mich. 453, 109 NW 841. (9) An|to plaintiff of money received from 41. See Frauds, Statute of 27 C. J. 
attorney admitted to practice in the]a sale of stolen property gave plain-|p 113. 

United States court for the Indian | tiff legal title, if defendant property 42. See Limitations of Actions 37 
Territory prior to statehood was] clerk established that the money was|C. J. p 666. 

eligible to be admitted to the roll of | to be used as evidence in pending 43. Generally see Contracts §8§ 
attorneys of this court, and, although | criminal prosecutions, plaintiff could | 440-480. 

he had not been so enrolled at the] not then recover the money, it being 44, eee cases infra notes 45-59, 


time of entering into a fee contract 
with a client, his associate counsel 
who collected the fee cannot defend 
an action against him for account- 
ing on the ground that such attor- 
ney had not been duly enrolled as 


an attorney of this court. Martin- 
dale: Ven Shana eo Ol) a6 40,5 Lee 
1 ; 

34. Copper Belle Min. (Co. 


Gleeson, 14 Ariz. 548, 134 P 285, a8 
LRANS 481; St. Charles Sav. Bank 
v. Orthwein Inv. Co., 160 Mo. A. 369, 


381, 140 SW 921 [cit Cyc]; Dinne- 
beil v. Ringer, 101 Misc. 658, 167 
NYS 952. 


[a] Bule applied.—(1) Plaintiff’s 
claim that consideration for agree- 
ment had failed, being true in so 
far only as mutual mistake unavoid- 
ably inhered in the nature of the 
transaction, and, it appearing that 
the mutual mistake was collateral to 
essential thing contracted about, it 
would be inequitable to permit a re- 
covery of the value of securities left 
with defendants, without a reimburse- 
ment of money which defendants ex- 
pended for plaintiff in the purchase 
of the stock. Stadmiller v. Schir- 
mer, 248 Mass. 244, 142 NE 905. 
(2) Where plaintiff, on being elected 
judge, contended that a law provid- 
ing a salary for the office in place of 
fees, as under a prior statute, and 
providing for the election of a clerk, 
was unconstitutional, but neverthe- 
less permitted a clerk elected under 
such statute and his deputies to per- 
form necessary services, although, 
after the supreme court had declared 
the law unconstitutional, he could 
recover in assumpsit from the clerk 
and the city the fees of his office 
so collected, he could not, by reason 
of his acquiescence in the perform- 
ance of their duty, recover the 
amounts paid to the clerk and his 
deputies for their services. Hender- 
son v. Koenig, 192 Mo. 690, 91 SW 


8. 
[b] Property in custody of law.— 


in custody of the law. Dinnebeil v. 
Ringer, 101 Misc. 658, 167 NYS 592. 

35. West v. Rice, 12 Metc. (Mass.) 
541. 

36. See Cornet v. Boyle, 116 Mo. A. 
430, 92 SW 725 (where a grantor de- 
posited with an agent of the grantee 
a certain sum to guarantee the pay- 
ment of taxes by the grantor, he was 
entitled to recover such sum on the 
payment of the taxes, although the 
grantee had meantime conveyed to a 
third person subject to the taxes, to 
whom the sum deposited was trans- 
ferred, to make the payment, but who 
refused to refund it on learning that 
the taxes were paid); BHstatio v. 
O’Hara, 174 NYS 608 (the fact that 
defendant’s tenant, when he intro- 
duced plaintiff to defendant, stated 
that plaintiff was going to give him 
[the tenant] some money, and he 
would pay defendant what he owed 
him for rent, without proof thar 
plaintiff understood what was said, 
was hardly sufficient to warrant de- 
fendant in retaining from plaintiff's 
money even the amount of his own 
claim against the tenant, and was 
not justification for turning the bal- 
ance of plaintiff's money over to the 
tenant). 

37. Landin v. Moorhead Nat. Bank, 
74 Minn. 222, 77 NW 35. 

38. Heywood v. Northern Assur. 
Co., 133 Minn. 360, 158 NW 632, Ann 
Cas1918D 241. 

; 39. Levinshon v. Edwards, 79 Ala. 
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40. Smith v. Tilton, 116 Me. 311, 
101 A 722 (plaintiff's ‘fraud, if any, 
in attempting to conceal the money 
paid to defendant so as to obtain an 
order for the sale of land in which 
she had a life interest with a power 
of sale, would not bar her recovery, 
where it might enable her to live 
without. selling the farm, which, if 
unsold, would descend to her de- 
ceased husband’s collateral heirs, 
whose interests were to that extent 


S.—Lanahan v. Pattison, 14 
F. Cas. ONS: 8,036, 1 Flipp. 410. 
Ala.—Pride v. Commercial Union 
Ins. Co., Litd:, 9: Ala, A. 334, 63 S 803) 
N. Y.— Woodworth v. Bennett, 43 
Nee WY 27.35 83 Am ER 0.6e English Ven 
Rumsey, 32 Hun 486; Bettinger Vv. 
Bridenbecker, 63 Barb. 395; Belding 
v. Pitkin, 2: Cai. 147. - 
Wis.—Lemon v. Grosskopf, 22 Wis. 
447, 99 AmD 58. 
Eng.—Drummond v. Deey, 1 Esp. 
Plaintiff, 


2. 

[a] Rule applied.—(1) 
as the owner of a lottery scheme, em- 
ployed defendant as his agent to sell 
tickets, and receive and retain the 
proceeds until satisfied that the 
drawing was fairly conducted, and 
then account therefor. The sale of 
lottery tickets being unlawful, it was 
held that plaintiff could not recover 
on a note of defendant for the 
amount of the proceeds of tickets 
sold by him. Lemon vy. Grosskopf, 22 
Wis. 447, 99 AmD 58. (2) Money de- 
posited with a third person to be paid 
to plaintiff when he has compounded 
a felony cannot be recovered by 
plaintiff, as the transaction is void. 
English v. Rumsey, 32 Hun (N. Y.) 
486; Bee er Ne Bridenbecker, 63 
Barb. CN. Y.) 3 

46. Barrett <4 smith, 37 Misc. 825, 
76 NYS. 907; Browning Vv. Morris, 
Cowp. 790, 98 Reprint 1364; Wood v. 
Adams, 10 Ont. L. 631, 6 OntWR 407. 

[a] Money paid by insurer or lot- 
tery-cfiice keeper, in consequence of 
having insured defendant’s tickets, 
cannot be recovered back, but the 
premiums of insurance, paid by the 
insurer, to the lottery-office keeper, 
may. Browning v. Morris, Cowp. 790, 
98 Reprint, 1364. 


47. Wilson v. Strugnell, 7 Q. B. D. 
201, Taylor v. Bowers, 1 Q@. B. BD 
8. In re Lowe’s Est., 104 Nebr. 


ut 175 NW 1015. 
49. John G. Morgan Brokerage Ce, 
v. Shemwell, 16 Colo. A. 185, 60 P 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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of an agreement which has the effect of making 
defendant a party to another contract and creating 
an interest in him in such contract incompatible 
with his duty, contrary to public policy, or in vio- 
lation of a statute, plaintiff can nevertheless re- 
cover such money, which defendant could not legally 
where its illegal effect was not intended by 
plaintiff.°° Also it has been held that, where money 
has been received by defendant on the false asser- 
tion of a fact, it may be recovered by the payor, 
although, if the fact was true, the payment would 
have been made in furtherance of an illegal trans- 


hold, 


action.®! 


Since statutes prohibiting the receiving of usuri- 
ous interest®? are intended as a protection against 
oppression, and the parties are not in pari delicto, 
the excess interest may be recovered as money had 


and received.°®3 


Where the contract has been fully executed, its 
illegality is no defense in an action to recover money 


379. See Levine v. Klein, 65 Misc. 
498, 120 NYS 196 (where a husband, 
in turning over money to defendant, 
said it was his wife’s money and that 
he wanted to get a divorce, a col- 
lusive or a conniving agreement 
could not be inferred, and the wife 


could recover the money without 
awaiting the happening of the con- 
dition). 

50. LaPointe v. Messier, 49 Can. 


S. C. 271, 17 DomLR 347 (where a 
contractor with a city applied to 
the mayor thereof for financial as- 
sistance. in carrying out works he 
had agreed to construct and obtained 
the necessary financial aid from him 
upon an understanding that’ the 
mayor should receive a bonus in con- 
sideration of the financial assistance 
to be rendered, and on the completion 
of the works, but prior to the dates 
when the corporation was obliged to 
make payment, a promissory note 
was obtained from the municipality 
which was indorsed by the contractor, 
delivered to the mayor as collateral 
security for the amount owing ‘to 
him, and, by the latter, was dis- 
counted at a bank, and the mayor 
retained the proceeds of the note for 
the purpose of satisfying the amount 
of the bonus promised to him and 
some other charges which he claimed 
in connection with his services in 
financing the contractor, in an action 
by the contractor to recover the 
funds, he was entitled to recover the 
amount so retained in an action for 
money had and received to his use 
by defendant). 

51. Catts v. Phalen, 2 How. (U. 8.) 
376, 11 L. ed. 306 

[a] A person who receives the 
prize money in a lottery for a ticket 
which he had caused to be fraudu- 
ljently drawn as a prize is liable to 
the lottery contractors in an action 
for money had and received for their 
use. Catts v. Phalen, 2 How. (U. S.) 
376, 380, 11 L. ed. 306 (“The transac- 
tion between the parties did not 
originate in the drawing of an illegal 
lottery; the money was not paid ona 
ticket which was entitled to, or drew 
the prize; it was paid and received on 
the false assertion of that fact; the 
contract which the law raises be- 
tween them, is not founded on the 
drawing of the lottery, but on the 
obligation to refund the money which 
hfs been received by falsehood and 
fraud, by the assertion of a drawing 
which never took place... . So far 
as he is concerned, the law annuls 
the pretended drawing of the prize 
he claimed; and in point of law, he 
did not draw the lottery’’). 

52. See Usury [39 Cyc 876]. 

53. Ark.— Murphy  v._ Citizens’ 
Bank, 82 Ark, 3d.) 100° Siw so4, at 
LRANS 616. 12 AnnCas 535. 

Me.—Webb v. Wilshire, 19 Me. 406. 

Md.—Scott v. Leary, 34 Md. 389. 

N. Y.—Porter v. Mount, 41 Barb. 
561. 
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paid on the contract by one of the parties to a third 
person for the use of the other,®* in an action upon 
a new promise to recover a balance on account of 
moneys received thereunder,®® or in an action upon 
a new promise to pay part of the loss, the whole 
of which was paid by one of the parties.*® 
Rescission®? and new agreement. 
to an illegal contract mutually rescind and agree 
that money paid on the contract shall be restored, 
an action to recover money may be maintained upon 
the agreement of rescission.®® 
Contribution from joint tort-feasor. 


Where parties 


A further 


limitation of the general rule is recognized in the 


case of one seeking contribution from a joint tort- 
feasor, where the tort was committed by persons 
acting in good faith, without any unlawful design 
or for the purpose of asserting a right in themselves 


or others, although they may have thereby infringed 


Pa.— Thomas. v. Shoemaker, 6 
Watts & S. 179. 

Vt.—Williams v. Wilder, 37 Vt. 
613; Grow v. Albee, 19 Vt. 540. 

Wis. —Fay v. Lovejoy, 20 Wis. 403; 
Wood v. Lake, 13 Wis. 84. 


Eng.—Browning v. Morris, Cowp. 
790, 98 Reprint 1364. 
[al Common-law remedy not 


taken away.—The statute which au- 
thorizes a party paying usurious in- 
terest for the loan or forbearance of 
money to sue for and recover the 
excess, within one year next after 
such payment, is cumulative, and 
does not take away the common-law 
remedy of the borrower to recover 
such excess in an action for _that 
purpose. Porter v. Mount, 41 Barb. 
GN. P56) 10661: 

54. Ill.—Brady v. Horvath, 167 
Honea 47 NE 757 [aff 64 Ill. A. 

Ind.—Daniels v.. Barney, 22 Ind. 
207; Daniels v. Wells, 22 Ind. 207. 

Ky. —Maize v. Bradley, 64 SW 655, 
23 Ky 993. 

Mich.—Willson v. Owen, 30 Mich. 
474, 

N. Y.—McClure v. Law, 161 N. Y. 
78, 55 NE 388, 76 AmSR 262; Wood- 
worth v. Bennett, 43ING Yee Zien 3 
AmR 706; Merritt v. Millard, 3 Abb. 
Dec. 291, 4 Keyes 208 [aff 18 N. Y. 
Super. 645]. 

Okl.—Martindale v. Shaha, 51 Okl. 
ee Asal se" alles 

C.—Owen v. Davis, 17 S. C. L. 3. 

Utah Overholt v. Burbridge, 28 
Utah 408, 79 P 561. 

Wis.—Lemon vy. Grosskopf, 22 Wis. 
447, 99 AmD 58. 

Eng.—Farmer v. Russell, 1 B. & P. 
296, 126 Reprint 913; Tenant v. El- 
liott, 1 Bs & P. 126 Reprint. 744: 

Ont.—Hastings County v. Ponton, 
5 Ont, A. 543.. 

See Bendet v. Ellis, 120 Tenn. 277, 
111 «SW 795, 127 AmSR 1000, 18 
LRANS 114 (where a fund realized 
as the result of an illegal transac- 
tion was paid over to a third person 
for one of the participants in the 
transaction, the third person could 
not retain the fund on the ground 
of the illegality of the transaction; 
and the law raises an assumpsit 
against him in favor of the party for 
whose benefit the fund was placed 
in his hands). 

[a] Reasons for rule—(1) “This 
principle is based upon the undoubted 
right of a person to waive the ille- 
gality, and pay. the money; and that 
when once paid, either to the other 
party directly or to a third person for 
his use, it cannot be recalled; and 
that the third person, who was in no 
way connected with the original 
transaction, cannot avail himself of 
a defense which his principal saw fit 
to waive.” Woodworth v. Bennett, 43 
Na gvulcic rezone TOGu C2) LF 
money due to a principal on an illegal 
transaction is paid to his agent from 
him by the party from whom it is 


upon the legal rights of others.®® 
[§ 62] 3. Estoppel. 


Where a stockholder in an 


due, the principal may recover it 
from the agent, for the contract or 
obligation to pay the money to his 
principal is not connected immedi- 
ately with the illegal transaction, 
but grows out of the receipt of the 
money by the agent for the use 
of his principal... Daniels v. Barney, 
ager 207; Daniels v. Wells, 22 Ind. 

[b] Rule applied.—(1) Where de- 
fendant received money from a com- 
pany to be paid to plaintiff, and con- 
verted it, and promised plaintiff to 
pay it, he was liable in an action for 
money had and received, although 
plaintiff had won the money from the 
company in a-~lottery. Brady v. 
Horvath, 167 Ill. 610, 47 NE 757 [aff 
64 Ill, A, 2541. (2) An agent of 
plaintiff, who had sold lottery tickets 
for him, paid over to defendant, an- 
other agent for the sale of such tick- 
ets, money received on such sales, 
with directions to pay over to plain- 
tiff. It was held that. defendant 
could not set up the illegality of the 
transaction, in which the money was 
received by the agent, who paid de- 
fendant the money, as a defense. 
Lemon v. Grosskopf, 22 Wis. 447, 99 
Pe 58. 

c] Contract not fully executed.— 
as While the illegality of the con- 
tract is no defense to an action for 
money paid by one of the parties for 
the use of the other, where the con- 
tract has been fully executed, yet 
where an insurance broker wrote in- 
surance for a foreign insurer without 
having procured the statutory license, 
no action for money received can be 
maintained against insurer. even 
though it agreed to pay, him a per- 
centage of the premiums received, 
for the contract was not fully exe- 
cuted on the part of insurer by ac- 
cepting the premiums, and the only 
consideration was the broker’s illegal 
conduct. Pride v. Commercial Union 
Ins, Co., dutd., 9) tAla, ©A. 9334, 348.968 
S 803) [quot Cyc}. (2) Executory 
contract generally see supra text 
and note 44. 

55. Planters Bank y. Union Bank, 
16 Wall, (U. S.) 488, 21 L. ed. 473; 
Walker y. Kremer, 29 F. Cas. No. 
17,076, 4 WklyNC (Pa.) 544; Hamil- 
ton v. Canfield, 2 N. Y¥. Super. 526; 
De Leon v. Trevino, 49 Tex. 88, 30 
AmR 101; McDonald vy. Lund, 13 
Wash. 412, 48 P 348. 

56. De Leon v. Trevino, 49 Tex. 
88, 30 AmR 101; Faikney v. Reynous, 
4 ‘Burr. 2069, 98 Reprint 79, W. Bl. 
633, 96 Reprint 366; Petrie v. Hannay, 
3 °T. R. 418, 100 Reprint 652. 

57. Right to sue in assumpsit on 
rescission of contract see Assumpsit, 
Action of § 20. 

58. Lea v. Cassen, 61 Ala. 312 (it 
is an independent agreement founded 
upon a new consideration and not 
affected by the illegality of the orig- 
inal contract). 

59. Jacobs v. Pollard, 10 Cush. 
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association has voted his shares in favor of the 
liquidation of such association and has accepted 
dividends on account thereof, after liquidation he 
is estopped to maintain an action for the recovery 
of the money paid for such shares.®° 

[§ 63] E. Parties—1. In General. General rules® 
apply.®? If an agent, by mistake, pays to a third 
party money in his possession belonging to his prin- 
cipal, he may maintain in his own name an action 
for money had and received to recover it.°? The 
fact that, at the time the money was delivered to 
defendant, plaintiff was acting as administratrix 
of an estate, and that the money might have be- 
longed to the estate, is insufficient to defeat plain- 
tiff’s recovery in a suit brought in her own name 
and not as administratrix.°¢ Where an action is 
against the partnership, parties who had been mem- 
bers of the copartnership during the period covered 
by the action are not necessary parties defendant, 
since, if they were before the court, the court would 


not. be bound to adjudicate the question of the right - 


of contribution as between them and the other par- 
ties defendant.® 

[§ 64] 2. Joinder of Plaintiffs. The general rules 
relating to joinder of parties plaintiff®* apply.® 
Where the implied promise which is the basis of 
the action is to two or more persons jointly, the 
action must be brought by them jointly.®* On the 
other hand, if several parties unite as plaintiffs, 
and the complaint shows on its face that some of 
them are not entitled to recover, the complaint is 
(Mass.) 287, 57 AmD 105 (where [b] 
plaintiff in good faith took up cattle 
damage feasant, and defendant, a 
field driver, at plaintiff’s request sold 
them at auction and received the 
money, although the _ proceedings 
were so far irregular as to render 


plaintiff and defendant joint tres- 
passers, nevertheless plaintiff could 


or bearer, 


agent 


MONEY RECEIVED 


Delivery on note to agent by 
one of two parties having joint in- 
terest.— Where a note payable to A, 
but really belonging to 
B and C, is placed by B in the hands 
of an agent for collection, and is col- 
lected, an action will lie against the 
by B alone 

amount: so collected. 


[§§ 62-66 


bad.® 

[§ 65] 8. Joinder of Defendants. The general 
rules relating to joinder of parties defendant’® ap- 
ply.74 In an action against defendant to recover 
moneys which defendant had received, and which it 
ought to repay to plaintiff, it is not necessary to join 
as defendants those persons through whose opera- 
tions the money was received by defendant,’* or one 
who participated in the operations but did not re- 
ceive the money;7* and it is not necessary to join 
persons subsequently receiving plaintiff’s money on 
a division, who were strangers in the transaction 
to plaintiff, as the party first receiving the money 
becomes liable immediately on the receipt thereof."* 
On the other hand, where money is received on the 
joint account of several defendants, they are jointly 
liable ;75 but in order to maintain an action for money 
had and received against several defendants jointly, 
it must appear that the money was jointly received 
by all the defendants.‘®° Where one advances money 
to several persons in furtherance of an engagement 
in which they represent themselves to be jointly in- 
terested, they may be sued jointly, notwithstanding 
one of them asserts that he was not in fact so inter- 
ested. He is estopped to deny his interest.”” 

[§ 66] F. Pleading**—1. Declaration, Petition, or 
Complaint. The declaration at common law is very 
simple; merely a statement that defendant owes or 
is indebted to plaintiff in the certain sum received 
by defendant for plaintiff’s use, a promise of pay- 
ment by defendant, and a prayer for judgment;‘? 


credit. When the money was paid in, 
the bank turned it over to a third 
party. It was held that an action 


for money had and received would 


not lie against the bank and the 

third party jointly. Simmons y. 

Spencer, 9 Fed. 581, 3 McCrary 48. 

to. recover the| (2) So a member who pays to a mu- 
The law im-|tual benefit society moneys which, 


recover from defendant the money 
received for the sale of the cattle}. 

60. Foresters’ Bldg., etc., Assoc. 
v. Quinn, 419 :T11 A572. 

Esteoppel by conduct generally see 
Estoppel §§ 204-247. 

61. See Assumpsit, Action of §§ 
33—36;. Parties [30 Cye-L]. 


62. See infra this section; and 
§§ 64, 65. ~ 4 

63. Parks v. Fogleman, 97 Minn. 
157, 105 NW 560, 4 LRANS 363. See 


Kent v. Bornstein, 12 Allen (Mass.) 
342 (one who is simply employed to 
sell goods and pay over to his em- 
ployer the money received from the 
sale has no authority to exchange 
such money with a third person; and 
if he does so, and receives in ex- 
change a counterfeit bill, he may 
maintain an action in his own name 
to recover back the money paid out 
by him for it). 

64. Crane v. Phillips, 121 App. 
Div. 24, 105 NYS 417. 

65. Hart v. Goadby, 72 Misc. 232, 
129 NYS 892. 

66. See Parties [30 Cye 105]. 

67. McIntyre v. Ward, 18 Vt. 434; 
and cases infra this section. 

68. Kashgarian v. Janjigian, 160 
Ill. A. 294; Atcherson v. Talbot, 5 
Dana (Ky.) 324; Welles v. Gaty, 9 
Mo. 565; Ghio v. Beard, 11 Mo. A. 
21; Keane v. Beard, 11 Mo!) A; 10; 
Wiener v. Benson Bldg. Co., Inc., 213 
App. Div. 347, 210 NYS 484. 

[a] What dees not amount to a 
joint interest.—Where one advances 
money for the purchase of property, 
to be owned jointly by all who sub- 
seribe, and the party intrusted with 
the purchase takes the title in his 
own name, the other subscribers need 
not be made parties to an action for 
money had and received. Ghio v. 
Beard, 11 Mo. A. 21; Keane v. Beard, 
11° Mo. A..10. 


plies a promise to pay the money if 
collected to B. Atcherson y. Talbot, 
5 Dana (Ky.) 324. 


Nak Headrick v. Brittain, 83 Ind. 
188. 
70. See Assumpsit, Action of § 35; 


Parties_[30 Cyc 120]. 


71.. Payne v. Hathaway, 3 Vt. 
202) 
72. Calumet, ete., Min. Co. v 


Equitable Trust Co., 275 Fed. 552; 
Mason v. Prendergast, 120 N. Y. 536, 
24 NE 806. 

73. Newcombe v. Ostrander, 107 
Mise. 672, 177 NYS 391 [aff 190 App. 
Div. 922 mem, 179 NYS 938 mem]. 

74, Leslie v. Wiley, 47 N. Y. 


648. 

75. Cobbi'vi Dows,’ 10) N.Y. 3353 
and cases infra note 76. 

76. U. S.—Simmons. y. Spencer, 9 
Fed. 581, 3 McCrary 48. 

Ind.—Jackson vy. Creek, 47 Ind. A. 
541, 94 NE 416. 

Mich.—Murphy v. Bidwell, 52 Mich. 
487, 18 NW 230. 

N. Y.—Manahan: vy. Gibbons, 19 
Johns. 427 [aff 19 Johns. 109]. 

Vt.-—McKane v. Gordon, 85 Vt. 253, 
81 A 637. 

Wis.—Shepardson v. Rowland, 28 
Wis. 108. 

Ont.—Hammond v. Heward, 20 U. 
CG, eBuN3'G, 

See International Packing Co. v. 
Tone, 165 Ill. A. 248 (where, after 
collection, a judgment at law is re- 
versed, no joint liability to return 
the proceeds of the collection exists 
against the party who received the 
same, and his attorney who was not 
an assignee to whom a part. thereof 
was disbursed). 

[a] Application of rule.— (1) 


Deeds were left’ with a bank to be 


delivered on payment of a specified 
sum of money, which the bank -was 
instructed to place to _ plaintiff’s 


according to the scheme of the so- 
ciety, are to be paid out to the vari- 
ous members, cannot join two of the 
members in a suit against the society 
as for money had and received. Mur- 
phy v. Bidwell, 52 Mich. 487, 18 NW 
77. Murphy v. Bidwell, supra. See 
Speck v. Hettinger, 2 Pa. Cas. 474, 
4A 168 (money paid to two persons 
on their joint receipt, and under an 
assignment to them jointly, may be 
recovered from them, by one entitled 
to it, by action against them jointly, 
although, as between themselves, 
their interests were separate, and re- 
gardless of what they wished or said 
as to separate payments). 
78. Generally see Assumpsit § 37 
et seq. a} 
72. Richardson y. Moffitt - West 
Drug Co., 92 Mo. A. 515, 69 SW 398; 
Cleveland Nat. Bank v. Cleveland Bd. 
of Education, 72 Okl. 144, 179 P 464, 
465 [cit Cyc]. See Slater v. Olson, 
83 Minn. 35, 85 NW 825 (a complaint, 
alleging that plaintiff paid to defend- 
ant, and the latter received from him 
for application in payment of mate- 
rials to the use of plaintiff for re- 
lease from a lien, a certain’ sum, 
which, was the property of plaintiff 
and was never applied by defendant 
to plaintiff’s use, although indefinite 
and uncertain, states a cause of ac- 
tion for money had and received). 
[a] Count under special statute.— 
A count, “For money payable to the 
plaintiff. For money had and re- 
ceived by the defendant for the use 
of the plaintiff,” is a Sufficient com- 
pliance with Pub. Gen. L. art 75 § 28, 
providing that the words, ‘For 
money payable by the defendant to 
the plaintiff,” should precede money 
counts. Littleton v. Wells, ete, 
Council No. 14 J. O. U. A. M., 98 
Md. 453, 456, 56 A 798. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 66). 


and an approved and usual form is that defendant 
is indebted to plaintiff in a certain sum for money 
had and received by defendant to and for the use 
of plaintiff,S° although plaintiff may set forth the 
particular facts and circumstances upon which he 
bases his right of recovery; and when a good cause 
of action for money had and received is so stated, 
recovery will be allowed without technical regard 
But if plaintiff declares 
specially, he must allege all facts which are essen- 
tial to recovery, and allegations which are mere con- 


to the form of pleading.*t 
80. Fox v. Monahan, 8 Cal. A. 707, 
97 P 765; Woodbury v. Jones, 3 Gray 
(Mass.) 261. 
81. Colo. Burgess v. Warr, 53 
Colo. 228, 124 P 344. 
Iowa.— Griffith v. McGinnis, 176 
NW _ 248. 
Minn.—Vetter v. Sandbo, 114 Minn. 
144, 130 NW 450. 
N. C.—Womack v. Carter, 160 N. C. 
286, 75 SE 1102. 
Okl.—Martindale vy. Shaha, 51 Okl. 
BLO, wot es OMS. 
Pa.—National Metal Edge Box Co. 
v. American Metal Edge Box Co., 246 
Pa. 78, 92° A 42. 
Tex.—Pyle v. Park, (Civ. A.) 196 
SW. 248. : 
Utah.—Bunce v. Pace, 61 Utah 74, 
210 P 984. ; 
Va.—Johnson v. Jennings, 10 Gratt. 
(51 Va.) 1, 60 AmD 323. 
[a] Forms of complaint.—kKelley 
v. Osborn, 86 Mo. A. 239; Villias v. 
Stern, 24 Misc. 380, 53 NYS 267; 
Knott v.' Kirby, 10S. “D. 30,.71 NW 
138; Johnston vy. Charles Abresch Co., 
109 Wis. 182, 85 NW 348. : 
[b] Whether declaration, petition, 
or complaint is for money had and 
received or some other cause of ac- 
tion see Wolffe v. State, 79 Ala. 201, 
58 AmR 590; Mardis v. Shackleford, 
4 Ala. 493; Wendt v. Ross, 33 Cal. 
650; Hillyer.v. Eggers, 32 Cal. A. 
764, 164 P 27; Collins v. Phelps, 3 
Day (Conn.) 506; McKeage v. Scully- 
Kostner Coal Co., 185 Ill. A. 122; 
Bramblett v. Caldwell, 105 Ky. 202, 
48 SW 982, 20 Kyl 1123; Martin v. 
Richardson, 94 Ky. 183, 21 SW 1039, 
14 Kyl 847, 42 AmSR 353, 19 LRA 
692; Pearce v. Watkins, 68 Md. 524, 
13 A 376; Ceastrand v. Foley, 144 
Minn. 239, 175 NW 117; Todd v. Bet- 
tingen, 109 Minn. 493, 124 NW 443; 
Norton v. Bohart, 105 Mo. 615, 16 SW 
598; Sidebottom v. Sidebottom, (Mo. 
A.) 255 SW 353; Meierhoffer v. Swen- 
son, (Mo. A.) 223 SW _ 630; Meier- 
hoffer v. Kennedy, 204 Mo. A. 351, 223 
SW 624; Early v. Atchison, etc. R. 
Co., 167 Mo. A. 252,-149 SW 1170; 
Stuyvaert v. Arnold, 122 Mo. A. 421, 
99 SW 529; Dobson v. Winner, 26 Mo. 
A. 129; Everitt v. Conklin, 90 N. Y. 
' 645: Cohn v. Beckhardt, 63 Hun 333, 
18 NYS 84; Waters v. Whittemore, 22 
Barb.. (N. Y.) 593; Quimby v. Car- 
hart, 57 N. Y. Super. 452, 9 NYS 307; 
Dieckerhoff. v. Alder, 12 Misc. 445, 33 
NYS 698; Logan v. Freerks, (N. D.) 
103 NW 426; Park v. Mighell, 3 Wash. 
737, 29 P 556; Potter v. Van Norman, 
73 Wis. 339, 41 NW 524. 
{[c] Rule of court requiring state- 
ment of. facts.—Under a rule requir- 
ing that plaintiff in actions on 
implied contracts state the facts 
from which it is to be implied, plain- 
tiff’s statement of claim sufficiently 
alleged implied contract to pay 
money received for plaintiff’s use, 
and to require a reply in the affidavit 
of defense, although the word ‘“‘im- 
plied” was not used. National Metal 
Edge Box Co. v. American Metal 
Edge Box Co., 246 Pa. 78, 92 A 42. 
g2. Ga.—Sawyer v. Birrick, 33 Ga. 
A. 746, 127 SE 806. 
Mo.—Buchanan County Bank vy. 
Gordon, (A.) 250 SW 648. 
.N. Y.—Logan v. Fidelity-Phenix F. 
Ins. Co., 187 App. Div. 153, 175 NYS 
._605;. Lawyers’ Title Ins., etc., Co. v. 
Jones, 113 App. Div. 105, 98 NYS 871. 
Va.—Johnson v. Jennings, 10 Gratt. 
(51 Va-) 1, 60 AmD 323. 
Wyo.—Rogers v. Buck Creek Oil 


MONEY RECEIVED 


quiring a party 
constituting his 


Co., 231 P 410. 

[a] Failure of consideration.—If 
a plaintiff declares specially, in an 
action to recover money paid on a 
contract, the consideration of which 
has wholly failed, it must appear 
with sufficient certainty from the 
facts set out that the consideration 
has wholly failed, and that such fail- 
ure did not proceed from any fraud 
or illegal conduct of ‘plaintiff. John- 
son v. Jennings, 10 Gratt. (51 Va.) 1, 
60 AmD 3238. 

[b] Fraud.—Where recovery is 
sought for money obtained by fraud, 
it has been held that it is necessary 
to allege facts tending to show why 
the fraudulent representation should 
have been believed and relied on. 
Sawyer v. Birrick, 33 Ga. A. 746, 127 
SE 806; Scholey v. Mumford, 64 N. 
Y, 521: 

83. Ark.—Claxton v. Kay, 101 Ark. 
350, 142 SW 517, AnnCas1913E 972. 

Cal.—Gray v. BPllis, 164 Cal. 481, 
129 P 791; Whyte v. Rosencrantz, 123 
Cal. 634, 56 P 436, 69 AmSR 90. 

Ga.—Smallings v. Dunlap, 30 Ga. A. 
162, 117 SE 96; Bass v. West Point 
Wholesale Grocery Co., 5 Ga. A. 746, 
62 SE 1004. 

Mo.—Stuyvaert v. Arnold, 122 Mo. 
A. 421, 99 SW 529. See St. Louis 
Sanitary Co. v. Reed, 179 Mo. A. 164, 
161 SW 315 (the petition in an action 
for money had and received, unless 
on an account, must usually be spe- 
cial, setting forth the relation of the 
parties and the contract. or wrong 
by means of which the money was 
received; and hence the petition in 
an action to recover money which 
defendant claimed was paid him by 
plaintiff for services should there- 
fore set forth the relation of the par- 
ties and the contract or wrong out 
of which the right of action arose). 

N. Y.—Dwelle-Kaiser Co. v. A%tna 
Casualty, ete., Co., 211 App. Div. 369, 
207 NYS 287; Columbian Laundry v. 
Hencken, 203 App. Div. 140, 196 NYS 
523; Davenport v. Walker, 132 App. 
Div. 96, 116 NYS 411; Guarantee Sav., 


etc., Co. v. Moore, 35 App. Div. 421, 
54 NYS 787; Peo. v. Tweed, 5 Hun 
253; American Nat. Bank v. Wheel- 


ock, 45 N. Y. Super. 205; Villias v. 
Stern, 24 Misc. 380, 53 NYS 267. 


Or.—Mellott v. Downing, 39 Or. 
218, 64 P 3938. 
84. Ala.—Motor Sales Corp. v. 


Whaley, 20 Ala. A. 35, 101 S 475. 
Ark.—Ball v. Fulton County, 31 


Ark. 379. 

Cal.—Pike v. Zidag, 171 Cal. 273, 
152 P 923; McDonald v. Pacific De- 
benture Co., 146 Cal. 667, 80 P 1090; 
Minor v. Baldridge, 123 Cal. 187, 55 
P 783; Pleasant v. Samuels, 114 Cal. 
34, 45 P 998; Quimby v. Lyon, 63 Cal. 
394; Abadie v. Carrillo, 82 Cal: 172: 
Camp v.. Boyd,” 4¥. Cal. “A. '83, 1823..P 
60; Fontaine v. ,Lacassie, 36 Cal. A. 
175, 171 P 812; Puterbaugh v. Mc- 
Gray, 25)" Cale A 469, 442 P1749; 
Miller v. Abrahamson, 9 Cal. A. 396, 
99 P 534; Fox v. Monahan, 8 Cal. A. 
707, 97 P7056. 

Ill.—MeCiintock v. Lake 
Univ., 222 Ill. A. 468. 

Ind.—Terrell v. Butterfield, 92 Ind. 
1; Carpenter, Constr. Co. v. Scoon- 
over, (A.) 148 NE 429; Henby v. Cald- 
well, 74 ind. A, 301, 129 NE 37. 

Mo. — Sidebottom v. Sidebottom, 
(A.) 255 SW 353; Ford-Davis Mfg. 
Co. v. Maggee, (A.) 233 SW 267; Wil- 
son v. Duffy, 158 Mo. A. 509, 188 SW 
918; Richardson v. Moffitt-West Drug 


Forest 


clusions of law are insufficient.°? 
code system of pleading it is of course proper to set 
forth special facts creating the liability,’* in most 
jurisdictions which have adopted that system a pe- 
tition or complaint in the form of the cormmon-law 
counts for money had and received is sufficient,*+ 
notwithstanding this practice has been sometimes 
criticized on the ground that the use of the common 
counts is inconsistent with the code provisions re- 
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While under the 


in his pleadings to state the facts 
cause of action.*® It is necessary 


Co., 92 Mo. A. 515, 69 SW 398. 

N. Y.—Stemmler v. Alsdorf, 224 N. 
Y. 426, 121 NE 270 [aff 172 App. Div: 
908 mem, 157 NYS 1146 mem]; 
Rodgers v. Brunswick Mar. Constr. 
Co., 188 App. Div. 272, 176 NYS 792: 
Hofferberth v. Duckett, 175 App. Div. 
498, 162 NYS ° 167; Cleaveland v. 
Boynton, 165 App. Div. 39, 150 NYS. 
477; American Nat. Bank v. Wheel- 
ock, 45 N. Y. Super, 205; Betts v. 
Bache, 22 N. Y. Super. 615, 14 AbbPr 
279, 23 HowPr 197 [aff 14 AbbPr 
285]; Libman vy. Cohen, 69 Misc. 312, 
125 NYS 488; Port v. Holzinger, 208 
Nets 287; Hodge v. Drake, 14 NYS: 

N. D.—Lahart v. Minnesota Grain 
Co., 39 N. D. 158, 166 NW 828. 

Or.—Keene v. Eldriedge, 82 P 803; 
Waite v. Willis, 42 Or. 288, 70 P 1034; 
Stewart v. Phy, 11 Or. 335, 3 P 448. 
Compare Buchanan vy. Beck, 15 Or. 
563, 16 P 422 (holding that the mode 
of pleading’ heretofore known as 
“common counts” cannot be employed 
since the adoption of the reformed 
system, but the rule will not pre- 
vent a plaintiff from maintaining an 
action for money had and received 
for his use, provided he alleges facts 
in his complaint sufficient to show 
that the money paid to defendant’ 


justly and equitably belonged to. 
plaintiff). 
W. Va.—Vincenzo v. Richwood 


Banking, etc., Co., 98 W. Va. 368, 117 
SE 882. 

Wis.—Thomson y. Elton, 109 Wis. 
689, 85 NW 425; Burke vy. Milwaukee, 
etc., R. Co., 838 Wis. 410, 53 NW 692; 
McKinnon v. Vollman, 75 Wis. 82, 43 
NW 800, 17 AmSR 178, 6 LRA 1213 
Grannis v. Hooker, 29 Wis. 65. 

[a] A common count for money 
had and received is not subject to. 
general demurrer. Pleasant v. Sam- 
uels, 114 Cal. 34, 45 P 998; Camp v. 
Boyd, 41 Cal. A. 83, 182 P 60; Terrell 
v. Butterfield, 92 Ind. 1. Compare: 
California State Tel. Co. v. Patterson, 
1 Nev. 150 (holding that a complaint, 
alleging that defendant became in- 
debted to plaintiff in the sum of four: 
hundred dollars, for so much money, 
at or before that time had and re- 
ceived, and in consideration thereof,. 
then and there promised to pay such 
sum when thereunto requested, and 
that, although requested defendant. 
refused to pay, was so general, un- 
certain, and inartistic, that it would 
not, even in the most liberal practice: 
observed under the code, be held good 
on general demurrer). 

{b] Bill of particulars.—(1) It is. 
not essential to a complaint in an ac- 
tion for money received that it re- 
cite every detail out of which the 
cause of action arises, since, under 
Code Civ. Proc. § 454, defendant can 
demand a bill of particulars, if the 
complaint is too general. Downing 
v.. Mulcahy, 6 Cal. Unrep. Cas. 242, 
56 P 466. (2) Bill of particulars gen- 
erally see infra § 70. 

85. McDonald v. Pacific Debenture- 
Co., 146 Cal. 667, 80 P 1090; Minor 
vy. Baldridge, 123 Cal. 187, 191, 55 
783; Abadie v. Carrillo, 32 Cal. 172; 
Richardson v. Moffitt-West Drug Co., 
92 Mo. A. 515, 69 SW 398; Plunkett 
v. Hamnett, 36 Pa. Super. 590, 592. 

“The mode of pleading is incon- 
sistent with our code, and it may be 
a matter of regret that it was ever 
tolerated, but the innovation is not 
so great if such complaint must fall 
before a special demurrer, which is 
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to allege that the money was had and received for 
plaintiff’s use;*® but it is not necessary to allege 
from whom the money was received for plaintiff’s 
use,®7 or the mode of its receipt,** as through an 
agent,®® nor that there was an understanding that 
defendant was to hold the money received for plain- 
tiff,9° nor that defendant received it in trust for 


plaintiff.% 
Promise.°? 


like a motion to require a pleader to 
make his pleadings more definite, 
which practice prevails in some 
states.” Minor v. Baldridge, supra. 

“Although it is not strictly in com- 
pliance with the Code provision that 
the complaint shall consist of the 
statement of facts constituting the 
cause of action, yet it has been set- 
tled by repeated decisions that a 
complaint for money had and received 
in the language contained in the com- 
plaint in this action is sufficient.” 
McDonald vy. Pacific Debenture Co., 
146 Cal. 667, 669, 80 P 1090. p 

“While technicality of pleading is 
now greatly relaxed, the procedure 
act . still requires the declara- 
tion in assumpsit . . . to be not only 
concise statement of plaintiff’s claim, 
but to set forth with completeness 
the ground on which the plaintiff 
seeks to recover. All of the elements 
of a complete cause of action must 
be clearly set forth. Formality is not 
required, but substance cannot be 
dispensed with.” Plunkett v. Ham- 

ett, supra. 
¢ 86. Gale omox vy. Monahan, 8 Cal. 
ING YT 5: UE SEP TSN 

Ind.—Koons v. Williamson, 90 Ind. 
599; State v. Sims, 76 Ind. 328; Alex- 
ander v. Gaar, 15 Ind. 89; Henby v. 
Caldwell, 74 Ind. A. 301, 129 NE 37. 

Ky.—Taylor v. Metropolitan L, Ins, 
Co., 45 SW 1051, 20 KyL 299. 

Mad.—Schneider v. Yellott, 124 Md. 
O74) abel ities 

Nev.—California State Tel. 
Patterson, 1 Nev. 150. 

N. J.—Brannin v. Voorhees, 14 N. 
J. L. 590; Hutchinson vy. Targee, 14 
ING da la F8IS.0. 

N. Y.—Rodgers v. Brunswick Mar. 
Constr. Corp., 188 App. Div. 272, 176 
NYS 792; Hall v. Prudential Ins. Co., 
72 Misc. 525, 130 NYS 355 [aff 148 
App. Div. 934 mem, 133 NYS 1125 
mem]; Roldan v. Power, 14 Misc. 
480, 35 NYS 697. Compare Smiley v. 
Frankel, 181 NYS 66 (holding that 
such allegation is necessary in ab- 
sence of alternative allegations that 
money was property of plaintiff, and 
that defendant promised to return 
it). ‘waite v. Willis, 42 Or. 288, 70 
P 


1034. 

[a] Allegations held sufficient.— 
(1) A complaint alleging that defend- 
ants are indebted to plaintiff for 
money had at their special instance 
and request in the sum of one hun- 
dred dollars, which is due and un- 
paid, for which he demands _ judg- 
ment and other relief, is sufficient. 
This allegation is equivalent to an 
allegation that it was received by the 
former for the use of the latter. 
Koons v. Williamson, 90 Ind. 599. (2) 
So a complaint which alleged that de- 
fendant, an attorney, had received 
for the use and benefit of plaintiff, 
from a certain person, a certain sum 
of money, sufficiently showed that 
defendant had money in his hands 
belonging to plaintiff. Waite v. 
Willis, 42 Or. 288, 70 P 10384. (3) A 
complaint, alleging that defendant 
was indebted to plaintiff in sum of 
five thousand dollars for money had 
and received “to the use of plain- 
tiff,’ and that no part had been paid, 
although demanded, was_ sufficient. 


Conve 


Rodgers v. Brunswick Mar. Constr. 
oe 188 App. Div. 2725 L760 NYS 
[b] Allegations held insufficient. 


—(1) Allegations that defendants be- 
came indebted to plaintiff’s assignors 
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action arose.®® 


[§ 66 


haps necessary, in a count for money had and re- 
ceived, to allege a promise,®? but under the eode, 
it has been held that no promise need be alleged,%* 
the facts being stated out of which the cause of 


Demand.®* An allegation of demand, it is said, 
is usual;°? but, according to a number of decisions, 


it is unnecessary.°® 


At common law it is usual, and per- 


in a certain sum, money had and re- 
ceived by defendants from such as- 
signors at the special instance and 
request of defendants, is insufficient 
on general demurrer as a count for 
money had and received, there being 
no allegation, either direct or in- 
ferential, that the money was re- 
ceived for the use of plaintiff’s as- 
signors, and its payment to defend- 
ants of itself raising no presumption 
that it was paid for the use of 
plaintiff’s assignors. Fox v. Mona- 
han,)8 sCalwAv 1 09 tn Pi 65. nC) Am 
allegation, that the money was re- 
ceived from plaintiff by defendant, at 
the special instance and request of 
the latter, is insufficient. State v. 
Sims, 76 Ind. 228. (3) A petition, al- 
leging that defendant insurance com- 
pany received of plaintiff's wife, 
without his consent, a certain sum of 
money, ‘all of which was clandes- 
tinely paid to and received by de- 
fendant, its agents and employes,” 
does not state a cause of action for 
money had and received. Taylor v. 
Metropolitan L. Ins. Co., 45 SW 1051, 
20 KyL 299. (4) A complaint, that 
defendant infant was hired by plain- 
tiffs with the consent of defendant’s 
parents, that he turned over. his 
wages to his parents, that in the 
course of his employment he took 
money from plaintiffs without their 
knowledge or consent, and “converted 
to the use of defendants,”’ is insuffi- 
cient to charge the parents with 
money had and received. McCarthy 
v. Heiselman, 140 App. Div. 240, 125 
NYS 13... (5).\A complaint, in an ac- 
tion for the recovery of a sum of 
money, failing to allege defendant’s 
claim to the money, or that he was 
concerned in its detention, did not 
state a cause of action. Henderson 
v. Backus, 56 Or. 550,.109 P 577. (6) 
Where plaintiff conveyed land to de- 
fendant, to be sold and the proceeds 
applied to pay a sum due defendant, 
and the balance to be paid plaintiff, 
plaintiff is entitled to recover such 
balance, although his complaint 
merely alleges that defendant re- 
ceived the money on his account, and 
does not allege that it was for his 
use or that defendant promised to 
pay it to him. Keene vy. Hlidriedge, 
47. Or. 179, 82. P 803. 

[c] It is not necessary to allege 
in terms that plaintiff is the legal 
owner of the money.—lIt is sufficient 
if he alleges that defendant is in- 
debted to him for money received to 
his use. Alexander y. Gaar, 15 Ind. 


89. 

Hurd v. Hall, 1 Root (Conn.) 
372; Lawrence vy. Clark, 1 Root 
(Conn.) 348; Woodbury v. Jones, 3 
Gray (Mass.) 261; Shapiro v. Benen- 
son, 181 App. Div. 19, 167 NYS 1004; 
Hofferberth v. Duckett, 175 App. Div. 
498, 162 NYS 167; Kraft v. Phipps, 23 
App. Div. 26, 48 NYS 383 [app with- 


drawn 165 N. Y. 610 mem, 58 NE 
1089 mem]. 
88. Willard v. Williams, 7 Gray 


(Mass.) 184; Woodbury vy. Jones, 3 


Gray (Mass.) 261. 

89. See cases supra note 52. 

90. Boos v. Lang, 163 Ind. 445, 71 
NE 120. 

91. Boos v. Lang, supra. 

92. Generally see Assumpsit, Ac- 


tion of §§ 39-44. 

93. Richardson vy. Moffitt - West 
Drug Co., 92 Mo. A. 515, 69 SW 398; 
Waite v. Willis, 42 Or. 288, 70 P 
1034; Wilson v. Sutton, 25 Pa. Co. 29. 
Compare Maddox y. Brown, 


9 Port. | 


(Ala. ) 118 (holding that the omission 
to aver, in a general count for money 
had and received, the promise to pay 
on request, is not matter of sub- 
stance, especially after verdict, as 
the promise to pay is a mere legal 
inference arising from the fact of 
indebtedness, and, in point of fact, 
has no existence in most cases); 
Cobb v. Charter, 32 Conn. 358, 
AmD 178 (holding that as the prom- 
ise is implied, it is not necessary to 
allege it). ; 

94. U. S—Federal Sugar Refining 
Co. v. U. S. Sugar Equalization Bd., 
268 Fed. 575. 

Colo.—Mumford vy. Wright, 12 Colo. 
An 21435" 55, 12 Waa: 

Mo.—Tamm y. Kellogg, 49 Mo. 118; 
Whitecotton v. Wilson, (A.) 197 SW 
168; Jennemann y. Bucher, 186 Mo. 
A. 179, 171 SW 613; Wilson v. Duffy, 
158 Mo. A. 509, 188 SW 918; Richard- 
son v. Moffitt-West Drug Co., 92 Mo. 
A. 515, 69 ISW 398. Compare Biddle 
v. Boyce, 13 Mo. 532 (holding that a 
petition, alleging the receipt by de- 
fendant of rent from plaintiff’s prem- 
ises, but containing no allegation 
showing any privity of relation be- 
tween plaintiff and defendant, from 
which the duty of defendant to ac- 
count for the rent can be deduced, 
is insufficient under the new code of 
practice). 

Okl.—Cleveland Nat. Bank v. Cleve- 


land Bd.:of Education, 72 Okl. 144, 
179 P 464, 

Or.—Waite vy. Willis, 42 Or. 288, 
70). P0034. 


Compare Stemmler v. Alsdorf, 167 
App. Div. 663, 153 NYS 8 (holding 
that a complaint, which does not al- 
lege an express promise to pay or 
facts from which the promise can 
be implied, is insufficient). 

95. Byxbie v. Wood, 24 N. Y. 607; 
Cleveland Nat. Bank y. Cleveland Ba. 
of Education, 72 Okl. 144, 179 P 464; 
Waite v. Willis, 42 Or. 288, 70 P 
eh Stewart vy. Phy, 11 Or. 335, 3 


96. Necessity for demand _ see 
supra §§ 50-55. 
97. Quimby v. Lyon, 63 Cal. 394; 


People’s Bldg., .ete.. Assoc. v.°’Reyn- 
olds, (Ind. A.) 45 NE 522. 

[a] A complaint that defendant 
“failed, neglected, and refused” to 
return the sums paid sufficiently al- 
leges a demand. People’s Bldg., ete., 
rege v. Reynolds, (Ind. A.) 45 NH 

[b] In an action to recover back 
money paid by mistake, the complaint 
is defective if it does not allege a 
demand of the money before the com- 
mencement of the suit, and this is 
matter of substance, and the defect 
is not waived answering over. Law- 
ton v. Howe, 14 Wis. 241. é 

[c] Where an actual conversion is 
alleged, it is unnecessary to aver a 
demand. Bunger v. Roddy, 70 Ind. 


26. 

98, Cal.—Quimby v. Lyon, 63 Cal. 
394 [disproving dictum Reina v. 
Cross, 6 Cal. 29]. 

Ind.—Field_ v. Brown, 146 Ind. 293, 
45 NE 464; Spears v. Ward, 48 Ind. 
541; Reister v. Bruning, 47 Ind. A. 
570, 94 NE 1019; Warder v. Nolan, 
10 Ind. A. 334, 37 NE 821. 


Minn.—Todd  v. Bettingen, 109 
Minn. 493, 124 NW 443. 
Mo.— Sidebottom y. Sidebottom, 


(A.) 255 SW 358. 
S. C.—Beadenbaugh y. Cooper, 47 
Seren 4425 ‘ 
[a] Where defendant is rightfully 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 66-67]. 


' Return of property.°® One seeking to recover, 
as for money had and received, for value of prop- 
erty other than money delivered by him to defend- 
ant, must allege the return or tender of specific 
property delivered by defendant to him or an excuse 
_for his failure to do so.? 

Defendant’s failure to pay. The failure of a de- 
fendant to pay the money must be alleged.2 But 
in an action to recover money obtained through 
duress or extortion, it is not necessary to allege 
that the money was not paid;* and this is so, also, 
where plaintiff expressky alleges the conversion of 
the money by defendant to his own use.* 

Claim of interest.5 It is not necessary to claim 
interest in a count for money had and received 
in order to make such interest recoverable.® 

Exhibits.” A copy of an instrument is only re- 
quired to be filed with the declaration where it is 
specially declared on and made the foundation of 
the action; but it may be offered in evidence under 
a count for money had and received without filing 
a copy.* So where land has been conveyed by a 
deed absolute on its face, but in fact a mortgage, 
and the grantee has resold for a sum in excess of 
the debt secured, an action by the mortgagor to 
recover such excess is not founded on the deed, and 
no copy. thereof need be set out with the complaint.® 

Surplusage. As in other forms of pleadings,° 
the addition of surplusage in a count for money 
had and received, which is otherwise good, will not 
in possession of the money. demand 
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NYS 488; Stafford v. Azbell, 6 Misc. 


[41 C.J.) 65 


vitiate the count,!? but being in, plaintiff cannot 
use it to change the real substance of his action 
in order to meet a new aspect of the case on the 
evidence as disclosed at the trial.’? 

Joinder of counts or causes of action. General 
rules as to joinder of causes of action’? or of 
counts** apply.*® 

Jurisdictional facts.1° It has been held not essen- 
tial to the jurisdiction of the parties, or of the 
subject. matter of the action, to allege where the 
cause of action accrued.** 

[§ 67] 2. Plea or Answer.18 Where, under the 
code the common-law count for money had and re- 
ceived is used, defendant need not deny the allega- 
tions in any more specific language than that in 
which they are set forth in the complaint.‘ Where 
a complaint alleges that defendants sold plaintiff’s 
property for a certain sum, and that they have had 
the use and interest of the fund in money since it 
was received for plaintiff’s use, an answer denying 
that defendants sold plaintiff’s property or received 
therefor any money whatever to plaintiff’s use 1s 
sufficient.2° If defendant claims the money as due 
him under a contract with plaintiff, he should plead 
the facts showing the right to retain the same.*+ 
If the complaint alleges that defendant received 
money to plaintiff’s use and refused to pay it on 
demand, defendant, although admitting the allega- 
tions of the complaint, may set up as new matter 


12. Woodbury v. Jones, 3 Gray’ 


must be alleged. Anderson v. Hulme, 
DuevLOnt., 290, 0, & 865, 
_ (b] In Georgia, under civil code, 
in an action for money received, it 
is unnecessary to allege demand for, 
and refusal of, payment. Oglethorpe 
Bank v. Brooks, 33 Ga. A. 84, 125 
SE 600. 

a Necessity for return see supra 


109 Minn, 
493, 124 NW 443, 

2. London, ete, EF. Ins. Co. v. 
Liebes, 105 Cal. 203, 38 P 691; Dun- 
ham v. McDonald, 34 Cal. A. 744, 168 
P 1063; Mumford v. Wright, 12 Colo. 
A, 214, 55 P 744; Hugene First Nat. 
Bank y. Hovey, 34 Or. 162, 55 P 535; 
Rar ae ke v. Hamnett, 36 Pa. Super. 


3. Woodham vy. Allen, 130 Cal. 194, 
62 P. 398. 

4. Bunger v. Roddy, 70 Ind. 26. 
B Recovery of interest see infra 


25 8. Cc. L. 


7. Exhibits generally see Pleading 
[31° Cye 66, '556]. 
8 Parker v. Brooks, 16 Ill. 64; 
Wetmore v. McDougall, 32 Mich. 276. 
9. Crane v. Buchanan, 29 Ind. 570. 
10. See Pleading [31 Cyc 68, 637]. 
11, Colo.—Burgess v. Warr, 53 
Colo, 228, 124 P 344; Reyer v. Blais- 
dell, 26 Colo. A. 387, 143 P 385. 
Conn.—Hurd v. Hall, 1 Root 372. 
Mass.—Pease v. Brown, 104 Mass. 
291; Woodbury v. Jones, 3 Gray 261. 
Mo. — Sidebottom v. Sidebottom, 
(A.) 255 SW 353; Walton v. Chal- 
mers, (A.) 205 SW 90; Central Mfg. 
Co. v. Montgomery, 144 Mo. A, 494, 
129 SW 460; Crigler v. Duncan, 121 
Mo. A. 381, 99 SW 61; York v. Farm- 
ers’ Bank, 105 Mo. A. 127, 79 SW 968; 
Antonelli v. Basile, 93 Mo. A. 138; 
Koopman v. Cahoon, 47 Mo. A. 357; 
Yeater v. Hines, 24 Mo. A. 619. 
' N. Y¥.—Bork v. Martin, 132 N. Y. 
280, 30 NE 584, 28 AmSR 570; Peo. v. 
Wood, 121 N. Y. 522, 24 NE 952; 
Prouty v. Swift, 51 N. Y. 594; Cleave- 
land v. Boynton, 165 App. Div. 3y, 
150 NYS 477; Reis v. Volck, 151 App. 
Div. 613, 186 NYS 367; Reed v. Hay- 
ward, 82 App. Div. 416, 81 NYS 608: 
Libman vy. Cohen, 69 Misc. 312, 125 


[41 C. J.— 5] 


1. Todd y. Bettingen, 


6. Marvin v. McRae, 


89, 26 NYS 41. 

S. D.—Lindskog v. Schouweiler, 12 
S. D. 176, 80 NW 190. 

Compare. Riensch vy. Naylon, 51 
Tex. Civ. A. 45, 110 SW 781 (holding 
that in an action by an express mes- 
senger for money delivered by mis- 
take to defendant instead of a third 
person, allegations in the petition 
that, by accident, a brother-in-law of 
defendant informed the third person 
in confidence that defendant had re- 
ceived the money, and that after de- 
fendant obtained the money he and 
his brother-in-law entered into a con- 
spiracy to defraud the third person 
or plaintiff, ete., were improper as 
against a special exception, for plain- 
tiff’'s right to recover depended on 
whether the money intended for the 
third person had been received by 
defendant). 

[a] Rule applied.—(1) In an ac- 
tion for money had and received 
against a fiduciary who has failed to 
use the money as directed, an allega- 
tion that the money was retained “by 
the fiduciary by fraud may be re- 
jected as surplusage. Koopman y. 
Cahoon, 47 Mo. A. 357. (2) The men- 
tion in the declaration from whom 
the money was received, for which 
defendant was indebted, does not viti- 
ate the declaration. Hurd v. Hall, 1 
Root (Conn.) 372. (3) Where one 
sues for money had and received and 
not on express contract, recovery is 
not prevented by a misstatement of 
the contract under which defendant 
collected the money as _ plaintiff’s 
agent, the particulars of the contract, 
even if material, not being of the 
essence of the case. Crigler v. Dun- 
can, 121 Mo, A.-381, 99 SW 61. 

[b] An averment that defendant 
had converted the money (1) is sur- 
plusage, since the action can be main- 
tained whether trover would lie or 
not. Antonelli v. Basile, 938 Mo. A. 
138. (2) Where the complaint clearly 
shows that defendant received the 
money for the benefit of plaintiff, 
an allegation that he wrongfully and 
unlawfully converted it to his use 
does not change the action to one ex 
delicto, but it may be treated as sur- 
plusage. Lindskog v. Schouweiler, 
12S. D. 176, 80 NW 190. 


(Mass.) 261. 

13.. See Actions §§ 188-274. 

14. See Assumpsit, Action of §§ 
55, 56; Pleading [31 Cyc 116, 277, 635, 
731, 773]. 

15. O’Brien v. Moskol, 45 R. I. 486, 
123 A 568 (in the interests of formal 
and orderly pleading, a demurrer to 
counts in assumpsit for money had 
and received on the ground of im- 
proper joinder with counts charging 
larceny should be sustained, and 
plaintiff required to reform them, al- 
though they may be regarded as al- 
leging the essentials of trover). 

fa]. Matter of inducement.—(1) 
There is no impropriety, or a joinder 
of contract and tort in a declaration 
for money had and received which 
contains an averment charging de- 
fendant with embezzlement of the 
money for - which plaintiff has 
brought suit, as the charge is made 
merely as an inducement to the aver- 
ment that complaint has been duly 
made and process issued thereon 
against defendant as required by 
statute. Williams v. Smith, 29 R. I. 
562, 72 A 1093. (2) Matter of induce- 
ment generally see Pleading [31 Cyc 
102]. 

16. Jurisdictional facts generally 
see Pleading [31 Cyc 104]. 

17. Downing v. Mulcahy, 123 Cal. 
18, 56 P 466. “s 

18. Generally see Assumpsit, Ac- 
tion of § 64 et sea; Pleading [31 
Cye 126]. 

19. McDonald v. Pacific Debenture 
Co., 146 Cal. 667, 80 P 1090 (an an- 
swer to a complaint of the kind men- 
tioned which denies that defendant 
was indebted to the person in ques- 
tion in the sum alleged, or any other 
sum, for money had and received for 
the use and benefit of such person, 


or upon any count at all, was suf- 
ficient). 
20. Robinson v. Corn Exch., etce., 


Ins) iGo. Iw AbbErNS, GN.WY.)_ 136. 

21. Smith v. Wigton, 35 Nebr. 460, 
53 NW 3874; Johnson v. Desaulniers, 
46 Can. S..C. 620 [dism app 20 Man. 
64]. See Friddle v. Braun, 180 Ala. 
556, 61 S 59 (it was a good plea that 
defendant owed nothing, except a 
tendered amount under a contract set 
up in the plea). 
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payment of the demand before suit brought.”? If 
immaterial matter is alleged in the declaration, it 
is not to be deemed admitted by defendant by his 
omission to deny it.?® 

[§ 68] 3. Replication. In this, as in other forms 
of actions,2* it is not the province of a reply to 
introduce a new cause of action.2° Where a statute 
provides that a replication shall not be required ex- 
cept by order of court, but that plaintiff may file 
a replication without such order stating new facts 
in reply to new matter in the answer,?* and the 
answer to a declaration for money had and received 
contains a general denial of an allegation that de- 
fendant had duly accounted, plaintiff may reply 
alleging that the accounts were fraudulent." 

Departure.?® A reply setting up fraud and mis- 
take as a defense to allegations of accounting and 
settlement in the answer pleaded as a bar to plain- 
tiff’s recovery in an action for money had and re- 
ceived is a departure.2® And where defendants 


pleaded as set-off the sums eredited as profits, a. 


reply setting up the repayment of such sums to de- 
fendants is a departure.*° So, where plaintiff alleges 
the payment of certain sums to defendant for in- 


vestment, which the latter had retained to his use, 


and defendant answered that the money had been 
invested and sundry profits therefrom paid to plain- 
tiff, which were pleaded as a set-off, a reply stat- 
ing that all the profits had been returned to defend- 
ant for reinvestment, and praying judgment for the 
amount of the original investment, is a departure.*! 

[§ 69] 4. Amendments. The- general rules gov- 
erning the amendment of pleadings®? apply.** The 
pleadings may be amended to conform to proof of 


22. McDonald v. Davidson, 30 Cal. 
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ducing a new cause of action. 


173 mer v. Downing, 39 Or, 


a 


[§§ 67-73 


action on contract.*4 An amendment which set up 
immaterial matter may be disregarded.*° 

[§ 70] 5. Bill of Particulars.3° Where the decla- 
ration contains only a count for money had and 
received, a bill of particulars should always be 
filed or some other proper notice of the demand — 
given, for otherwise the generality of the-count 
will be a surprise to defendant.?7 Where, however, 
reference to another count may be taken to furnish 
a sufficient bill of particulars, a bill of particulars 
need not be filed.28 And a common count without a 
bill of particulars is good where it alleges the 
amount and day on which the money was received.*® 

[§ 71] 6. Waiver of Objection and Aider by Ver- . 
dict or Judgment.t? A count for money had and 
received, defective for failure to state that it was 
received to plaintiff’s use, is cured by verdict;** 
and so is a count which is defective for failure to 
state the sum,‘? or a count which is defective for 
failure to contain a promise to pay.*? After judg- 
ment it cannot be objected that no account was filed 
with the declaration.*4 Defects in the pleadings may 
be waived by agreement of parties.*® : 

[§ 72] G. Issues, Proof, and Variance—l. Matters 
to Be Proved. As in other civil actions,*® plaintiff. 
must prove all matters material to the issue.*7 But 
matters not material to the issue need not be 
proved.*® f 

[§ 73] 2. Evidence Admissible under Pleadings— 
a. In General. In support of a common-law count 
for money had and received, any evidence is ad- 
missible which tends to show that defendant has 
possession of money of plaintiff which in equity and 
good conscience he ought to pay over to plaintiff.*® 


Ham-|dence of such a payment before the 


bringing of the action cannot be re- 


23. Woodbury v. Jones, 3 Gray 
(Mass.) 261. 

24 See Pleading [31 Cyc 241]. 

25. Savage v. Aiken, 21 Nebr. 605, 
33 NW 241. 

26. See statutory provisions; and 
generally Pleading [381 Cye 241]. 

27. Todd v. Bishop, 136 Mass. 386. 
See generally Pleading [31 


Hammer v. Downing, 39 Or. 
R651, 66uPe17; 5.9905 675 P 13.0. 
Hammer v, Downing, supra. 
31. Hammer v. Downing, supra. 
32. See Assumpsit, Action of §§ 
57, 70; Pleading [31 Cyc 359 et seq]. 
33. <Ariz.—Sandoval vy. Randolph, 
TEAM IZ 3 ih 9.0) eee JO. 
Ga.—Bass v. West Point Wholesale 
Grocery Co., 5 Ga. 746, 62 SE 1004. 
N. H.—Pickering v. De Rochemont, 
45 N. H. 67. 
fae Y.—Flower v. Garr, 20 Wend. 
Or.— Hammer vy. Downing, 39 Or. 
504, 64:P 651, 65 P 17, -990,.67 Pys30. 
[a] Adding a special count on a 
promissory note (1) which was the 
foundation of the general count, does 
not change the cause of action and 
may be properly allowed. Brackett 
v. Crooks, 24 N. H. 178. (2) Where 
under a count for money had and re- 
ceived, a specification was filed of a 
claim for the amount of three notes, 
and these three notes were taken up 
and a new note given, plaintiff may 
amend his specifications by adding 
a claim for the balance due on the 
new note, the cause of action being 


504, 64 
20. 


ne same. Pierce v. Wood, 23 N. H. 
‘[b] fo conform to evidence.—In 


an action for money had and received, 
amending a complaint charging the 
receipt of money to be used in the 
purchase and sale of “grain, namely, 
wheat,’ so as to read “grain or pork,” 
to conform to the facts proved on the 
trial, was not erroneous, as _ intro- 


504, 64 P 
651,165. P 1%;-67. P 30. 

34. Wampa v. Lyshik, 144 Minn. 
274, 175 NW 301. , 

35. Derk P. Yonkerman Co. v. 
Charles H. Fuller’s Adv. Agency, 135 
Fed. 613 

36. Generally see Assumpsit, Ac- 
Say of §§ 59-62; Pleading [381 Cyc 

bs 

37. Cregier v. Smyth, 28 S. C. L. 
298; Smyth v. Lehie, 8 S. C. L. 240 
(plaintiff's cause will be stricken 
from the docket on failure to do so). 
See Holst v. Stewart, 161 Mass. 516, 
37 NE. 755, 42 AmSR 442 (in an ac- 
tion of tort for false and fraudulent 
representations with a count in con- 
tract for money had and received, 
to which is annexed a bill of particu- 
lars claiming for cash paid ‘‘by mis- 
take and under misapprehension of 
facts at the time of the conveyance,” 
etc., evidence may be introduced un- 
der that count which will warrant a 
recovery, and in the absence of a mo- 
tion for further particulars’ the 
count will be considered sufficient); 
Hix v. Scott, 80 W. Va. 727, 94 SE 
399 (action by father against son), 

38. Dorr v. McKinney, 9 Allen 


Spears v. Ward, 48 Ind. 541. 
40. Generally see Assumpsit, Ac- 


en of § 58; Pleading [381 Cyc 1717, 
41. Judson sy. Eslava, Minor 
(Ala.).2. 
42. Hall v. Smith, 3 Munf. (17 
Va.) 550. 
nen Demesmey v. Gravelin, 56 Ill. 
44, Louisiana State Bank y. Bal- 


lard, 8 Miss. 371. 

45. Adams v. Farnsworth, 15 Gray 
(Mass.) 423 (in an action by a prin- 
cipal against his agent for money 
had and received, after plaintiff’s 
counsel has offered to,allow defend- 
ant to prove any sums paid by him 
and not credited on his books, evi- 


jected as not specified in the answer). 
46. See Assumpsit, Action of §§ 
75-81; Pleading [31 Cyc 670]. 
47. Il1l1—Union Nat. Bank v. Bal- 
denwick, 45 Ill. 375. 
ae aoe v. McKinney, 9 Allen 
N. Y.—Lawrence v. Simons, 4 Barb. 
ih De Peyster v. Winter, 4 HowPr 


Or.—Hammer v. Downing, 39 Or. 
504, 64 P 651, 65 P 17, 990, 67 P 30. 

Wis.—Diefenbach v. Jarett. 176 
Wis. 70, 186 NW 189. 

48. Ky.—Walker v. Hester, 178 
Ky. 342, 198 SW 912. 

Mo. — Sidebottom v. Sidebottom, 


(A.) 255 SW 3538; Richardson v. Mof- 
fit-West Drug Co., 92 Mo. A. 515, 69 


SW 398. 

N. Y.—Prout v. Chisolm, 89 Hun 
108, 84 NYS 1066; Harlow v. Mills, 
58 Hun 391, 12 NYS 197 [aff 128 
N. Y. 650, 29 NE 148]. 
aa C.—Martin vy. Williams, 12 N. C. 

Wis.—U. S. Express Co. v. Jenkins, 
73 Wis. 471, 41 NW _ 957. 

[a] The issue of refusal to per- 
form need not be submitted in action 
to recover money paid under promise 
of marriage, subsequently broken, de- 
fendant expressly denying the agree- 
ment to marry or receipt of any 
money. Walker v. Hester, 178 Ky. 
342, 198 SW 912. 


[b] Damages.—In an action to 
recover money paid under contract 
not carried out, plaintiff need not 
prove damages. Sidebottom vy. Side- 
bottom, (Mo. A.) 255 SW 353. 

49. Ala.—Prichard v. Sweeney, 109 
Ala..651,119 S3730. 

Ark.—Murray yv. Clay, 9 Ark. 39, 
47 AmD 7381. 

‘Cal.—Minor v. Baldridge, 123 Cal. 
187,/ 55) P 788. 

Colo.—Selkregg v. Thomas, 27 Colo. 
A, 259, 149 B.273. 

Fla.—Bishop v. Taylor, 41 Fla. 77, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


et a ee 


Ved 
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Nevertheless plaintiff should not be permitted to 
turn the generality of the count into a surprise upon 
defendant by deserting the ground which defendant 
is led to believe is the only matter to be tried and 
resorting to another of which he cannot be apprised 
by the declaration and may have no suspicion.°° 
On the other hand, defendant cannot introduce evi- 
dence on’ an issue which has not been raised by a 


proper answer.>? 


[§ 74] b. Under General Issue or General Denial. 
The general issue, that is, that defendant did not 
promise in the manner and form alleged by plain- 
tiff, puts in issue not only the receipt by defendant 
of the money claimed by plaintiff, but also the 
existence of all those facts which make his receipt 
of it a receipt to the use of plaintiff, and under 
it defendant is entitled to establish any facts which 
will disprove plaintiff’s case.°? But it is proper for 


plaintiff to allege the circumstances 


ray 287; Gordon v. Camp, 2 Fla. 
Squaw vy. Uhrlaub, 104 Ill. A. 

Mich.—Freehling v. 39 
Mich. 299. 

N. Y.—Davenport v. Walker, 132 
App. Div. 96, 116 NYS 411; Seeber 
v. People’s Bldg., etce., Assoc., 54 App. 
Div. 626 mem, 66 NYS 1144 mem [aff 
165 N. Y. 670 mem, 59 NE 1130 mem]; 


Ketchum, 


Seeber Vv. People’s Bldg., etc., 
Assoec., 36 App. Div. 312, 55 NYS 
364 


Or.—Keene v. Eldriedge, 47 Or. 179, 
82 P 803. 

Pa.—D’Utricht v. Melchor, 1 Dall. 
428, 1 L. ed. 208. 
ay ci anal v. Gassett, 19 Vt. 

Wis.—Grannis v. Hooker, 29 Wis. 


Compare Dobbs ‘v. Campbell, 66 
Kan. 805; 72 P 273 (holding that, 
where plaintiff failed to plead the 
origin and character of a fund re- 
ceived by defendants, but sued them 
for money had and received, he is 
estopped from claiming that it was 
received by them under circum- 
stances which precluded their retain- 
ing it for their services rendered as 
his attorneys). 

fa] Thus, under a count for 
money had and received, alleging no 
specific facts, plaintiff may show that 
he put money into a partnership on 
the fraudulent representation that 
the automobile selling agency held 
‘by defendant was good for a year, 
when it was revocable on two weeks’ 
notice. Selkregg v. Thomas, 27 Colo. 
A. 259, 149 P 273. 

[b] Money received by defendant 
as factor.—A count for money had 
and received will permit evidence of 
any dealings whereby money due to 
plaintiff came into defendant’s hands 
as factor through sales on commis- 


sion. Freehling v. Ketchum, 39 Mich. 
299. 
[c] Notwithstanding absence of 


allegation of defendant’s promise in 
an action for money received, evi- 
dence that the money was paid to 
defendant at plaintiff’s request, to 
show that the money equitably be- 
longed to plaintiff, was admissible. 
Keene v. Eldriedge, 47 Or. 179, 82 P 


803. 
50. Mo.—State Bank v. Scott, 1 
Mo. 744. 


Nebr.—Savage v. Aiken, 21 Nebr. 
oe 33 NW 241. 


. H.—Johnson v. Kendall, 20 N. 
H. 304. 
N. Y.—McClung v. Foshour, 47 Hun 
421 [aff 113° N.Y. 640, (21: NE 
414]. 


S. C.—Frazier v. Sanders, 5 S. C. L. 
13; Fowler v. Williams, 4 S. Cc. L. 
304, 4 AmD 579. 

[a] Rule applied.—(1) A count for 
money received is not supported by 
evidence of money loaned. State 
Bank v. Scott, 1 Mo. 744. (2) In 
assumpsit for not paying over money 
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money was received by defendant, and, when he 
does so, he is held in his proof to the transaction 
as pleaded, and no special defenses not applicable to 
such facts can be set up.>? Under the general issue 
or general denial it has been both asserted®* and 
denied®> that evidence of payment is admissible. 
Mistakes and settlement®® or other special matters®* 
may not be given in evidence under the general 


issue; nor may proof of counterclaim®® or set-off*? 


under which the 


received by defendant as a trustee 
plaintiff cannot introduce evidence 
of a loss of part of the money 
through the neglect of the trustee 
to collect it seasonably. Johnson v. 
Kendall, 20 N. H. 304. 

51. Savage v. Aiken, 21 Nebr. 605, 
33 NW 241 (evidence of the amount 
realized on a foreign judgment on 
the Same account cannot be received, 
unless the issue is properly presented 


by the answer). 
52. U. S.—Peck Colorado Co. v. 
Stratton, 95 Fed. 741. 


Cal.—Frank y. Pennie, 117 Cal. 254, 
49 P 208. 

Ga.—Buchannon v. Jones, 1 Ga. 256. 
Compare Massee v. Stetson, 26 Ga. A, 
89, 107 SE 362 (holding that in as- 
sumpsit for money had and received, 
where the answer consists of a denial 
only, defendant can only show he did 
not receive the money, or had repaid 


it). 

Tll.—Harris v. Pearce, 5 Ill. -A. 
622. 

Ind.—Chance vy. Clay County, 5 
Blackf. 441, 35 AmD 131. 
Ky.—Dupuy v. Johnson, 1 Bibb. 
562 


BS a arenes pA v. Randall, 53 Me. 

Md.—Cromwell v. Chance Mar. 

Constr. Co., 131 Md. 105, 101 A 623. 
Mass.—Hawks v. Hawks, 124 Mass. 

457; Adams vy. Farnsworth, 15 Gray 

423. 

Pe Y.—Eddy:v. Smith, 13 Wend. 
Vt.—Harlow v. Dyer, 43 Vt. 357. 
Eng.—Sinclair v. Brougham, [1914] 

A. C. 398; Moses v. Macferlan, 2 Burr. 

1005, 1010, 97 Reprint 676, W. Bl. 219, 

96 Reprint 120; Clark v. Dignam, 3 

M. & W. 478, 150 Reprint 1233. 

y B.—Schofield v. Anderson, 31 N. 
Bons: 

See Ft. Dearborn Nat. Bank v. 
Renville Security Bank, 87 Minn. 81, 
91 NW 257 (in an action for money 
had and received, where the com- 
plaint alleges no facts on- which 
plaintiff relied, but only that plain- 
tiff paid out for the use and benefit 
of defendant a _ specified sum of 
money, defendant may, under a gen- 
eral denial, offer any evidence to con- 
tradict, explain, or avoid the facts 
proved by plaintiff). 

“Tt is the most favorable way in 
which he can be sued; he can be lia- 
ble no further than the money he has 
received; and against that, may go 
into every equitable defence, upon 
the general issue; he may claim every 
equitable allowance, he may prove 
a release without pleading it; in 
short, he may defend himself by 
everything which shews that the 
plaintiff ex equo & bono, is not en- 
titled to the whole of his demand, 
or to any part of it.” Lord Mansfield 
in Moses v. MacFerlan, supra [quot 
Eddy v. Smith, 13 Wend. (N. Y.) 488, 
490]. 

{a] Rule applied.—(1) Under the 
general issue defendant may .prove 


be received. Defendant is not entitled to show an 
assignment to himself by plaintiff of money collected 
by him as agent, to be applied on an indebtedness 
from plaintiff to him, neither the offer nor other 
evidence making it appear that such an arrangement 
was made before the collection.®° 
ant show the recovery of a judgment by plaintiff, 
since the commencement of his action in an action 
brought by plaintiff’ against defendant in another 
state.*! However, in an action for money had and 


Nor can defend- 


that, pursuant to an agreement with 
plaintiff, he retained the money from 
the proceeds of a judgment obtained 
in an action in which he and his de- 
ceased partner rendered attorneys’ 
services for plaintiff. Harris v. 
Pearce, 5 Ill. A. 622. (2) In an action 
brought by a principal against his 
agent to recover sums not included 
in his account, defendant may show 
other errors in the account, tending 
to balance the omission, without 
pleading them in his answer or set- 
off. Adams v. Farnsworth, 15 Gray 
(Mass.) 423. (3) And in assumpsit 
for money had and received to re- 
cover money paid by plaintiff on a 
contract for defendant’s performance 
of certain work, the latter may prove, 


under the general issue, a part per- 


formance.of his contract. 
Clay County, 5 Blackf. (Ind.) 441, 
35 AmD 131. (4) In an action to re- 
cover money alleged to have been 
deposited with defendant’s: intestate 
upon his promise to repay on demand, 
defendant may show, under the gen- 
eral issue, that the claim is for a 
gambling debt. Frank vy. Pennie, 117 
Cal, 254, 49 P 208. (5) Where a com- 
plaint alleged that plaintiff was a 
creditor of a firm which had sold its 
stock to defendant in consideration 
of a promise by defendant to pay the 
firm debts, and that defendant had 
not paid plaintiff’s claim, evidence 
that defendant’s promise was to sell 
the stock and apply the proceeds first 
in satisfaction of certain debts, that 
he had done so, and had exhausted 
such proceeds, would have been ad- 
missible under the general denial. 
Loeb v. Weis, 64 Ind. 285, 


Chance v. 


53. Peck Colorado Co. v. Stratton, 
95 Fed. 741, 
54. Massee v. Stetson, 26 Ga. A. 


89, 107 SE 362; Marley v. Smith, 4 
Kan. 1838; Amos v. Townsend, 27 
Nebr. 816, 44 NW 32. 

55. Jackson v. Kansas City Pack- 
ing Co., 42 Minn. 382, 44 NW 126. 

56. State v. Lawrence, 1 Root 
(Conn.) 397. 

57. State v. Lawrence, supra. 

58. Marley v. Smith, 4 Kan. 183. 

59. Marley v. Smith, 4 Kan. 183; 
Donoho v. Witherspoon, 29 N. C. 351. 
Compare Dennis v. Graf, 31 Wis. 105 
(holding that, in an action for money 
had and received, where the money 
claimed had been paid defendant in 
settlement of a note after suit 
brought by him thereon, and plaintiff 
claimed that defendant held the note 
as his agent, for collection, defendant 
was entitled, under a general denial 
and. without any counterclaim, to 
show what sum had been reasonably 
and properly paid by him for legal 
services in the collection of such 
note, and to have the same deducted 
from the amount collected, in fixing 
the extent of his liability). 

60. Jackson v. Kansas City Pack- 
ing Co,, 42 Minn. 382, 44 NW 126. 
Child Ne Eureka Powder 
Works, 44 N. H. 854. 
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received, to recover back money paid by plaintiff 


on a special contract for defendant’s performance 
of certain work, the latter may prove under the gen- 
eral issue, in order to defeat the suit, a part per- 
formance of his contract. Under the general issue 
plaintiff may prove that defendant agreed to work 
for him for a stipulated time and that defendant’s 
wages were paid in advance but that the services 
were not rendered and the contract had been 
rescinded.®* 

[§ 75] 3. Variance. As in other actions,** a ma- 
terial variance between pleadings and proofs in an 
action for money had and received will be fatal to 
a recovery.°> That money was received by one de- 
fendant only is fatal to plaintiff’s right to main- 
tain count for money had and received, in action 
against defendants jointly.°° Under a bill of par- 
ticulars limiting plaintiff’s demands to pay for serv- 
ices rendered and money loaned defendant, a recov- 
ery cannot be had for money had and received by 
defendant for the use of plaintiff.°7 Under code 
expressly providing that the facts constituting plain- 
tiff’s cause of action shall be stated in the com- 
plaint in ordinary and concise language,°* a com- 
plaint alleging that defendant collected from a cer- 
tain person money belonging to plaintiff will not 
sustain a judgment upon proof that defendant ob- 
tained the money from another.®® Proof of a loan 
of money will not suppert a count for money had 
and received;’° but where the complaint was in no 
way questioned below and the case tried on the 


62. Chance v. Clay County, 5 
Blackf. (Ind.) 441, 85 AmD 131. 


63. Wheelock v. Wright, 4 Stew. 
& P. (Ala.) 163. Sate: ) 
64. See Assumpsit, Action of §§ 


77-81; Pleading [31 Cyc 700]. ance. 
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ration and proof. Williams v. Smith, 
29 R. I. 562, 72 A 1093. 
tion of conversion of money and evi- 
dence showing conversion of promis- 
sory notes does not constitute a vari- 
Duncan v. Holder, 
(4) The fact that 


i eee eee 


[§§ 74-76 


theory that money was loaned to defendants and 
evidence of such loan admitted, without objection, 
defendants are in no position to complain of a 
variance, and this court will, if necessary, treat 
the complaint as amended to correspond with the 
proofs.7!. Upon an allegation of lawful money of 
Great Britain, it 1s no variance that the money re- © 
ceived was of foreign coin.’7? Plaintiff may recover 
for money received by defendant from plaintiff on 
a promise to return it, although plaintiff’s proof 
established a conspiracy to extort money, in which 
conspiracy defendant had a part.7* Objection that 
there is a variance may be raised by motion for 
nonsuit.’* 

[§ 76] H. Evidence?*—1. Burden of Proof.”® The 
burden is on plaintiff to prove that the money has 
been received by defendant,’’ or at least some proof 
must be made from which such an inference can be 
drawn.’ So the burden is on plaintiff to show that 
money was received for the use of plaintiff,’° and 
that he is legally entitled to the money.®®, And when 
plaintiff is suing one for money which the latter 
had received from others on an agreement with them 
to pay it to plaintiff on their accounts with him, 
the burden is on plaintiff to show not only that de- 
fendant had received money for him which he failed 
to pay over, but also some amount thereof still 
unpaid.§+ It is not enough to show that defendant 
has no right to the money; he is answerable to the 
true owner and to him only.8? Where the right is 
based on mistake, or defendant’s false and fraudu- 
er ae Ree v. Powers, 108 Me. 

Mass.— Blake v. Corcoran, 211 
Mass. 406, 97 NE 1002. 


Mo.—St. Louis Sanitary Co. vy. 
Reed, 179 Mo. A. 164, 161 SW 315. 


(3) Allega- 


15 N. M. 


Nat. Bank vy. 


65. Ala—Hudson y. Scott, 125) 323, 107 P 685. 
Ala; 1:72, 28 S191; more is claimed than is due presents 
Cal.—Barrere v. Somps, 113 Cal.| no obstacle to a recovery, 


97,45 PiL77;, 572. 
Conn.—Shepard y. Palmer, 6 Conn. 


95. 
Ind.—Kyser v. Wells, 60 Ind. 261. 


Mass.—Dickinson vy. » Lane, 107 
Mass, 548. 3 

Mich.—Dustin v. Radford, 57 Mich. 
163, 23 NW 715. 

N. H.—Pickering vy, De Rochemont, 
45 N. H. 67 


N. Y.—Decker v. Saltsman, 1 Hun 
421, 3 Thomps. & C. 589 [aff 59 N.Y. 
275]. ; 

ie I.—Stearns v. Drake, 24 R, I. 
272,.52- A.1082, 

Va.—Minor v. Minor, 8 Gratt. (49 
Va.) 1. 

Wis.—Johnston v, Charles Abresch 
Co., 109 Wis. 182, 85 NW 348. 

[a] Proof held to constitute a ma- 
terial variance.—(1) Proof of agree- 
ment to pay a certain sum in specific 
articles or labor. Wilson v. George, 
10 N. H. 445. (2) Proof of a special 
contract. Barrere v. Somps, 113 Cal. 
97,45 P1777) 572. (3) Proof of-ay res 
scission of the contract and return 
of the consideration. Dickinson vy. 
Lane, 107 Mass. 548. (4) Where com- 
plaint was for recovery of payments 
made under duress, but the proof 
offered and the judgment finally 
asked was for moneys paid under a 
judicial sale. Foster v. Central Nat. 
Bank, 938 NYS 608. 

[b] What does not amount to a 
variance.—(1) in assumpsit after an 
accounting for money had and re- 
ceived and an account stated, evi- 
dence of a written contract under 
which the account is proved is proper 
and not a_ variance. Marshall v. 
Lewark,, 117. Ind, .377,; 20° NE 263; 
(2) Where plaintiff charged defend- 
ant with taking her money and keep- 
ing it, and defendant admitted it and 
asserted he had paid it to plaintiff, 
there was no variance between decla- 


Smith v. 
Fellows, 58 Ala. 467; Tuttle v. Ridge- 


way, 62 Ill. 515. 
{c] Variance not requiring dis- 
missal.—Where the complaint for 


money had and received alleges that 
defendant sold land owned by plain- 
tiff, defendant and A “as plaintiff’s 
agent,’ receiving twenty-five hun- 
dred dollars “for and on account of 
plaintiff,” and the evidence shows 
otherwise, such variance did not re- 
quire a dismissal, since defendant did 
receive the amount in question, to 
which plaintiff became entitled upon 
ratifying the_ sale. Newcombe v. 
Ostrander, 107 Mise. 672, 177 NYS 
391. [aff 190 App. Div. 922 mem, 179 
NYS 938 mem]. 

66. Henry W. Savage, Ine. v. 
Wheelock, 230 Mass. 111, 119 NE 670. 

67. Feiertag v. Feiertag, 73 Mich. 
297, 41 NW 414. 

68. See statutory provisions; 
generally Pleading [381 Cyc 92]. 


and 


69. Soden v, Murphy, 42 Colo. 352, 
94 P 353. 
70. Scarborough v, Blackman, 108 


Ala. 656,18 S 735. 

71. Horka v. Wieczorek, 64 Ind. A. 
387, 115 NE 949. 

72. Harington v. Macmorris, 5 
Taunt. 228, 1 ECL 123, 128 Reprint 675. 
nae Dido vy. Strobel, 3 Pa. Super. 


74 Barrere v. Somps, 113 Cal. 97, 
45) Puhi7, 
75. See generally Assumpsit, Ac- 


tion of § 82; Evidence 22 C. J. pl. 

76. Burden of proof generally see 
Evidence §§ 13-24. 

7. Ala.—Nelson v. Montgomery 
First Nat. Bank, 139 Ala. 578, 36 S 
707, 101 AmSR 52; Baskin v. Sample, 
6 Ala. 255. 

Ark.—M. Levy Dry Goods Co. vy. 
Jacobson, 1386 SW 990. 

‘Cal.—Minor v, Baldridge, 123 Cal. 
18%, Dove TSS. 


Pa.—Gettysburg 
Kuhns, 62 Pa. 88. ! 

N. B.—Massey-Harris Co., Ltd. v. 
Merrithew, 39 N. B. 544, 

78. Baskin v, Sample, 6 Ala. 255. 

79. Titcomb v. -Powers, 108 Me. 
347, 80 A 851; Blake v. Corcoran, 211 
Mass. 406, 97 NE 1002. 

80. U. S—Watchorn vy. Roxana 
Petroleum Corp., 5 F. (2d) 636. 
oa er enweNcord v. Moore, 65 Ala. 

D. C.—Harr v. Roome, 28 App. 214. 

Mo.—Allen v. Brown, 5 Mo. 3238. 
See St. Louis Sanitary Co. v. Reed, 
179 Mo. A, 164, 161 SW 315 (in an ac- 
tion for money had and received, 
which defendant claimed was paid 
him by plaintiff for his services, it 
was error to hold that the burden at 
the outset and by the pleadings was 


on defendant), { 

N. Y.—Weiss _v. Mendelson, 24 
Mise. 692, 53 NYS. 803; James v. 
Fundanic, 173 NYS 423; Dutchess 
County y. Sisson, 24 Wend. 387; 


Wheeler v. Board, 12 Johns. 363; New 
York v. Scott, 1 Cai. 543. 

N, D.—Gile v. Interstate Motor Car 
Co., 27 N. D..108, 145 NW 732, LRA 
1915B 109, 

Pa.—Gettysburg Nat. Bank  v. 
Kuhns, 62 Pa. 88. 

N. B.—Schofield v. Anderson, 31 
N. B. 518. 

[a] Burden of proving nonper- 
formance of services for which pay- 
ment was made in advance is on 
plaintiff. Wheeler v. Board, 12 Johns. 
CNEAY ano Ge. 

[b] A lessee who seeks to recover 
rent paid by him, on the ground that 
defendant was not authorized to col- 
lect it, assumes the burden of prov- 
ing such want of authority. Weiss 
v. Mendelson, 24 Misc. 692,53 NYS 803. 

81. M. Levy Dry Goods Co. v. Ja- 
cobson, (Ark.) 136 SW 990, 

82. Hungerford v. Moore. 65 Ala. 
232; Dutchess County v. Sisson, 24 
Wend. (N.. Y.) 387. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 76-78] 


lent representations, the burden of proving such 
mistake®* or representations is on plaintiff.‘ If 
money of plaintiff is shown to have come into the 
hands of defendant, the burden is on defendant 
to show how he disposed of it;** but the burden 
is on plaintiff to show that he left defendant a 
larger amount than defendant admits, before any 
burden can be said to rest on the latter to account 
for such sum.®*° If any facts exist which take the 
ease out of the general rule and exempt defendant 
from liability, the burden is on him to show these 
facts.6* The burden is on defendant to show the 
pe and extent of a debt attempted to be set 
ra) 88 

[§ 77] 2. Presumptions.*® Where defendant has 
money of plaintiff which, ex equo et bono, he ought 
to refund, the law conclusively presumes that he 
has‘ promised to do so.®° After the lapse of a rea- 
sonable time for converting chattels into money, 
the presumption is that it has been done.®! Pre- 
sumptions of demand may be drawn from evidence 
introduced by plaintiff that he had requested de- 
fendant several months previous to the commence- 
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ment of the action to-settle with him in respect of 
an alleged mistake in the settlement, and that de- 
fendant expressed a willingness to do so but that 
nothing further was then done.®°2 So where defend- 
ant had transferred to a third person a draft be- 
longing to plaintiff, evidence that the amount of 
‘the draft was paid by such person at the bank in 
the presence of defendant and with his assent 
authorizes the inference that the money was ob- 
tained for the benefit of defendant or that a like 
amount had been paid to him for a draft.°* The 
fact that plaintiff gave defendant’s testator his 
checks and that the latter received the amount 
thereof from plaintiff’s bank account raises no 
presumption that the receipt of the money by de- 
fendant was a loan, to be repaid, rather than a pay- 
ment of a debt by plaintiff.% 

[§ 78] 3. Admissibility. Within the rules as to 
competency, relevancy, and materiality,®® any evi- 
dence is admissible in an action for money had and 
received to prove or disprove plaintiff’s cause of 
action.%° 


83. Morrison v. Morrison, 101 Me. 
131, 63 A 392. 

84. Early v. Atchison, etc., R. Co., 
167 Mo. A. 252,149 SW 1170. 

85. Peoples State Bank v. Kelly, 
Ging? *A:) “136s NEH"307 32 [cit~Cre i: 
Williams v. Williams, 109 Me. 537, 
85 A 43; Parker v. Harrison, 146 Mo. 
A. 329, 129 SW 1026; Ackerman v. 
Cobb! Line Co\, 125 N.Y. 361,25 NE 
455 [rev di “Hun 310, .3> NYS 8927: 
Andrews v. Moller, 37 Hun (N. Y.) 
480. Compare HEvans v. Birch, 3 
Campb. 10 (holding that, where a 
servant was in the habit of receiving 
debts for his master, and paying 
them over without any written 
vouchers, the master must prove that 
the servant has not paid the money 
over, as well as that he has received 
it; in an action against him for 
money had and received). 

[a] Inapplicability of rule.—The 
rule that, where a defendant, in an 
action for money had and received, 
admits the receipt of the money as 
agent for plaintiff, but claims to 
have paid it over to plaintiff, the 
burden is upon him to prove such 
payment, does not apply where de- 
fendant did not admit that he had re- 
ceived the items as plaintiff’s agent, 
or that he had paid the items charged 
against him over to plaintiff. Ameri- 
can Seed Co. v. Cole, 174 Mich. 42, 


140 NW 622. 

86. Galler v. Galler, 137 Md. 1, 110 
A 891. 

87. Ala.—Vincent v. Rogers, 30 
Ala. 471. 


Mich.—Dillon v. Pinch, 110 Mich. 
149, 67 NW 1113; Walker v. Conant, 
65 Mich. 194, 31 NW 786. 

Mo. — Sidebottom y. Sidebottom, 
Ge 255 SS'W® 353. 
es D.—Logan v. Freerks, 103 NW 

Oh.—Means v. Jeffries, Tapp. 280. 

[a] Thus the burden rests on de- 
fendant to show substantial com- 
pliance with contract under which 
money was paid when plaintiff shows 
lack of performance. Sidebottom vy. 
Sidebottom, (Mo. A.) 255 SW 358. 

[b] Incourment of expenses.—In 
assumpsit for money had and _ re- 
ceived to recover money received by 
defendant in trust for plaintiff’s use 
and benefit, under a special contract 
which authorized him to. retain 
money for certain probable ex- 
penses to be incurred on plaintiff’s 
behalf, the burden of proof as to in- 
curring such expenses is on defend- 
ant. Vincent v. Rogers, 30 Ala. 471. 

88. Blake v. Corcoran, 211 Mass. 
406, 97 NE 1002. 

89. Presumptions generally 
Evidence §§ 25-88. 

90. Bither v: Packard, 115 Me. 306, 
98 A 929, 


see 


91. Barfield v. McCombs, 89 Ga. 
799, 15 SE 666; Hevley v. Huntington 
County, 6 Blackf. (Ind.) 317. 

[a] Thus after a lapse of three 
years county orders received by a 
county treasurer and which he has 
failed to account for may be pre- 
sumed to have been converted into 
money. Helvey v. Huntington Coun- 
ty 6 Black. Cind.) 3h % 
ne NY MVE an Grom Nam. wad. 
Bullard v. Hascall, 25 Mich. 


abe v. Haines, 65 N. H. 118, 
See generally Assumpsit, Ac- 
tion of § 82; Evidence § 89 et seq. 

96. Ala.—Fitzpatrick Square Bale 
Ginning Co. v. McLaney, 153 Ala. 586, 
44 S 1023, 127 AmSR 71; Talladega 
Ins. Co, v.’ Landers, 43 Ala. 115; 
Rutherford v. MclIvor, 21 Ala. 750; 
Stewart v. Conner, 9 Ala. 803; Motor 
Sales Corp. v. Whaley, 20 Ala. A. 35, 
101 S 475. 

Ark.—Waters v. Grace, 23 Ark. 118. 

Cal.—MecDonald v. Pacific Deben- 
ture Co., 146 Cal. 667, 80 P 1090; 
Pauly v. Pauly, 107 Cal. 8, 40 P 29, 
48 AmSR 98; Bradbury v. McClure, 
93 Cale Piss? 285 alls.  Wisher--vis 
Sweet, 67 Cal. 228, 7 P 657; Whittle 
vy. Whittle, 5 Cal. A. 696, 91 P 170. 

Conn. —Hawley v. Sage, 15 Conn. 52, 

D. C.—Harr v. Roome, 28 App. 214. 

Fla.—Bishop v. Taylor, 41 Fla. 77, 
25° S 287. 

Ga.—Wheeler v. Wheeler, 139 Ga. 
604, 77 SE 875; Cowart v. Fender, 
137 Ga. 586, 73 SE 822, AnnCasl913A4 
932. 

Ill.— Brady v. Horvath, 167 Ill. 610, 


47 NE 757; Radloff v. Radloff, 207 
Tll. A. 572; Rogers v. Rollins, 185 Ill. 
A. 153 


Ind.—Copeland v. Koontz, 125 Ind. 
126, 25 NE 174; Allen v. Jones, 1 Ind. 
A. 63,27 NE 116. 

Ky.—Atcherson v. Talbot, 56 Dana 


324. 

Me.—Titcomb v. Powers, 108 Me. 
347, 80 A 851. 

Md.—Kremen v. Rubin, 139 Md. 682, 
116 A 640. 

Mass.—Flye v. Hall, 224 Mass, 528, 
113 NE 366; Fowle v. Child, 164 
Mass. 210, 41 NE 291, 49 AmSR 451; 


Townsend v. Derby, 3 Metc. 363. 

Mich.—American Seed Co. v. Cole, 
174 Mich. 42, 140 NW 622; Barden v. 
Briscoe, 36 Mich. 254. 

Miss.—Andrews v., Kramer, 77 
Miss. 151, 25 S 156. 

N. H.—Pierce v. Wood, 23 N. H. 
519. 

N. Y.—Black v. Caffe, 7 N.Y. 281; 
Wintersteen v. Krumbhaar, 119 App. 
Div. 793, 104 NYS 665; Andrews v. 
Moller, 37 Hun 480; Libman v. Cohen, 
69 Misc, 312, 125 NYS 488; Mulligan 


LOS. 


v. Harlam, 46 Misc. 571, 92 NYS 765; 
Poucher v. Faber, 90 NYS 385; Bar- 
ney v. Fuller, 15 NYS 694 [aff 133 
N. Y. 605, 830 NE 10071; Rockefeller 
v. Robison, 17 Wend. 206. 

~N. C.—Fauleon v. Johnston, 102 N. 
C. 264, 9 SE 394, 11 AmSR 137. 

Or. —-Powder Valley State Bank v. 
Hudelson, 74 Or. 191, 144 P 494; 
Edwards v. Mt. Hood Constr. Co., 6 
Or. 308, 180 P 49. 

Pa.—Cummings v. Cummings, 5 
Watts & S. 553; Gochenauer v. Good, 


3 Penr. & W. 274; Cunningham v. 
Crucible Steel Casting Co., 56 Pa. 
Super. 568. 


R. I.—Williams v. Smith, 29 R. I. 
562, 72 A 1093. 

Tex.—Rogers v. Patterson, 31 Tex. 
605; Nashville First Nat. Bank vy. 
Edwards, (Civ. A.) 81 SW 541. 

Vt.—Capital Garage Co. v. Powell, 
96 Vt. 227, 118 A 883; Howe ‘v. 
Howard, 82 Vt. 40, 71 A 835. 

Va.—Buena Vista Co. v. McCand- 
lish, 92 Va. 297, 23 SE 781. 

Wash.—Skibsaktieselskapet Bestum 
a vy. Duke, 131 Wash. 467, 230 P 

Wis.—J. V. LeClair Co. v. Rogers- 
Ruger Co., 124 Wis. 44, 102 NW 346. 

N. B.—Schofield v. Anderson, 31 N. 
Bors. 

[a] Evidence admissible to estab- 
lish cause of action.—(1) A certifi- 
eate of a deposit of money issued by 
a corporation authorized to receive 
money on deposit and give certificates 
therefor is competent evidence under 
a count for money had and received. 
Talladega Ins. Co. v., Landers, 43 Ala. 
115. (2) In an action for money had 
and received, based on defendant’s 
agreement to sell plaintiff's automo- 
bile originally purchased from de- 
fendant, the question of whether it 
was sold to plaintiff as a new car 
was relevant as tending to show the 
true facts in the original transaction. 
Motor Sales Corp. v. Whaley, 20 Ala. 
A, 35, 101 S 475. (8) The unauthor- 
ized notes of a corporation, although 
not evidence of liability on the ex- 
press contract appearing on the face 
thereof, are admissible to show that 
the money which they represent was 
furnished by plaintiff. Pauly v. 
Pauly, 107 Cal. 8, 40 P 29, 48 AmSR 
(4) The count for money had 
and received may, in general, be Sup-., 
ported by any legal evidence show- 
ing that defendant has received or 
obtained possession of the money of 
plaintiff, which in equity and good 
conscience he ought to pay over to 
plaintiff, and also by evidence in re- 
gard to things treated as money, such 
as a note. Harr v. Roome, 28 App. 
GDe Ce 214: (5) Evidence of con- 
spiracy and fraud is admissible only 


7 [41 C.5.] 


[§ 79] 4. Weight and Sufficiency. 
govern as to the weight and sufficiency of evi- 


to show that persons receiving the 
money are not entitled to keep it. 
Cowart v. Fender, 137 Ga. 586, 73 SE 
822, AnnCas1913A 932. (6) Under a 
count for money had and .received by 
an indorser against an _  indorsee, 
plaintiff may show that, although the 
legal title to the note is in defend- 
ant, it was taken by him in trust to 
be accounted for in a particular man- 
ner. Titcomb v. Powers, 108 Me. 347, 
80 A 851. (7) Where the object of an 
action was the recovery of money 
paid on a land sale contract, the con- 
tract was admissible, and because of 
ambiguity as to the relation which 
the broker bore to the purchaser, and 
as to the capacity he assumed in re- 
ceiving money paid, it was material 
to show what the broker’s relations 
were both as to the property in ques- 
tion and its owner. Kremen v. Rubin, 
139 Md, 682, 116 A 640. (8) A note Is 
admissible to support a count for 
money had and received although it 
does not purport to be for value re- 
ceived. Townsend v. Derby, 3 Metc. 
(Mass.) 363. (9) In an action for 
money had and received, a contract 
which might be the foundation of an 
action may be offered as evidence of 
fraud, by proving which the plaintiffs 
should be entitled to recover the 
money. Pierce v. Wood, 23 N. H. 519. 
(10) In an action to recover money 
which defendant received on an ag 
signment obtained by fraud, it is 
competent to show that plaintiff in 
making the assignment acted in be- 
lief of the truth of defendant’s repre- 
sentation. Cummings v. Cummings, 
5 Watts & S.-(Pa.) 553; Gochenauer 
v. Good, 3 Penr. & W. (Pa.) 274. (11) 
In an action to recover money paid 
by plaintiff by mistake in paying de- 
fendant a draft on advice from its 
New York correspondent, it was com- 
petent to ask a witness if his bank 
paid defendant on an incorrect advice 
slip from its New York correspond- 
ent, as tending to sustain plaintiff's 
case. Nashville First Nat. Bank v. 
Edwards, (Tex. Civ. A.) 81 SW 541. 
(12) In assumpsit to recover a pay- 
ment made on a contract, under seal 
in which plaintiff's claim had been 
rescinded by the action of defendant, 
a contract is admissible in evidence, 
although not signed by plaintiffs, 
proof of its terms being material to 
plaintiff's case. Buena Vista Co. v. 
McCandlish, 92 Va. 297, 23 SE 781. 

[b] Evidence admissible to estab- 
lish defense.—(1) In an action to re- 
cover money overpaid by plaintiff to 
defendant, the fact of overpayment 
being contested, defendant may show 
plaintiff's inability to make it. Ruth- 
erford v. MclIvor, 21 Ala. 750. (2) 
Where plaintiff offers evidence that 
defendant received moneys growing 
out of adventures of plaintiff and de- 
fendant, whether as joint owners or 
copartners, defendant is entitled to 
show that such moneys were dis- 
bursed in the due course of business. 
Bradbury v. McClure, 93 Cal. 133, 28 
P 777; Fisher v. Sweet, 67 Cal. 228, 
7 P 657. (3) Any evidence is admis- 
sible on behalf of defendant which 
tends to show that he in good faith 
received the fund sought to be recov- 
ered as money due to himself and not 
to plaintiff. Bishop v. Taylor, 42 
Fla. 77, 25 S 287. (4).On the theory 
of plaintiffs’ right to recover as for 
money had and received to their own 
use a sum they claimed defendants 
owed their own subcontractor who 
was plaintiffs’ debtor, evidence that 
‘defendants had in fact overpaid such 
_subcontractor was relevant. Barden 
v. Briscoe, 36 Mich, 254. (5) Where 
the defense consists merely of a claim 
for the payment of a sum in Satis- 
faction of claims held against plain- 
tiff, it is error to exclude any testi- 
mony going to prove the circum- 
stances of the payment and the ex- 
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istence of the claims. Andrews v. 
Moller, 37 Hun (N. Y.) 480. (6) Ina 
suit for money had and received by 
one firm for the use and benefit of 
another, defendant should be allowed 
to introduce proof to show what 
amount in value was had and re- 
ceived by defendants for their use. 


Rogers v. Patterson, 31 Tex. 605. (7) 
Witness having testified that logs 
sawed under several contracts, 1n- 


cluding that in which plaintiff's as- 
signor was interested, had been 
mingled, and that no séparate account 
thereof had been kept, it was error 
for the court to exclude testimony 
tending to prove that such debtor firm 
was still indebted to defendant on 
account of the whole transaction so 
merged. J. V. Le Clair Co. v. Rogers- 
Ruger Co., 124 Wis. 44, 102 NW 346. 

{c] Evidence held inadmissible.— 
(1) In an action to recover moneys 
paid by plaintiff to defendants for 
drafts sold by them to plaintiff, which 
belonged to a third person, to whom 
plaintiff afterward had to pay the 
amount thereof, the record of a jus- 
tice’s court, Showing the recovery of 
a judgment against plaintiff for the 
amount of the drafts by such third 
person is inadmissible,. being res inter 
alios acta. Andrews v. Kramer, 77 
Miss. 151, 25 S 156. (2) Evidence of 
defendant’s good faith is inadmissible 
where a demand for the return of the 
money has been made before suit 
brought. Mulligan v. Harlam, 46 
Misc. 571, 92 NYS 765. (3) In an ac- 
tion against a  carporation for 
amounts that plaintiff had paid un- 
der a contract, it was proper to re- 
fuse to allow an inquiry in regard to 
the disposition of monthly payments 
to the corporation, where its liability 
did not depend on its ability to pay 
the demand, nor on the disposition of 
money it had received, but on its re- 


fusal to proceed with the undertak-.- 


ing, and the consequent right of the 
holders of the contracts to rescind. 
McDonald v. Pacific Debenture Co., 
146 Cal. 667, 80 P 1090. (4) In an ac- 
tion in assumpsit for money had and 
received to recover money received 
by defendant from plaintiff and con- 
verted to his own use, it is imma- 
terial that the money waS won by 
plaintiff in a lottery or otherwise. 
Brady v. Horvath, 167 Ill. 610, 47 NE 
757. (5) Where, in an action against 
an employee for money ‘received, the 
employee admitted a demand for the 
money and his refusal to pay it over, 
claiming that he rightfully withheld 
it to be applied to his claim of set- 
off for his wrongful discharge, sus- 
taining an objection to a question 
asked the employee whether he had 
appropriated the money to.his own 
use was not error, for if the employee 
rightfully withheld the money it 
made no difference whether he had 
used it or not, and if he wrongfully 
withheld it he was liable, whether it 
had been misappropriated or not. 
Fitzpatrick Square Bale Ginning Co. 
v. McLaney, 153 Ala. 586, 44 S 1028, 
127 AmSR 71. 

97. See Evidence §§ 1730-1806. 

98. U. S.—Green v. Wilbraham, 
190 Fed. 736, 111 CCA 464; Turner v. 
Green, 24 F. Cas. No. 14,256, 2 Cranch 
Crie..202: 

Ala.—Lytle v. Bowdon, 107 Ala. 
361, 18 S 130; Tankersley v. Childers, 
23 Ala. 781; Mutual Loan Soc v. 
Stowe, 15 Ala. A. 293,.73 S 202. 

Ark.—Weaver v. Jonesboro First 
Nat. Bank, 248 SW 556; Shackelford 
v. Williams, 96 SW 350. 

Cal.—Petersen v. Taylor, 33 P 436; 
Wallace v. Hopkins, 18 P 6738; Wendt 
v. Ross, 88 Cal, 650; Goodwin v. 
Pfunder, 66 Cal. A. 128, 225 P 480; 
M. H. Hoffman, Inc. v. Bernstein Film 
Productions, 42 Cal. A. 12, 183 P 293; 
Fontaine v. Lacassie, 86 Cal. A. 175, 
Bly fi aes 20 a le 
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Vagueness and indefiniteness of proof is 
as objectionable in such actions as in any other, and 


Colo.—John G. Morgan Brokerage 
Co. v. Shemwell, 16 Colo. A. 185, 64 P 


379. 
113 Ga. 


Ga.—Cole v. 
1154, 39 SE 477. 

Ill.— Brady v. Horvath, 167 Ill. 610, 
47 NE 757; Davis v. Mitchell, 93 Ill. 
593; Brauer v. Laughlin, 211 Ill. A. 
534; Cazier v. Phillip State Bank, 208 
Tll. A. 307; Kittredge v. Union L, Ins, 
Co., 208 Ill. A. 160; Krecun v. Rosen- 
thal, 205 Ill. A. 456; Owens v. Cassens, 
193-Ill. A. 253; Rustler ‘Ditch, . ete.; 
Co. v. Herhold, 172 Ill, A. 321, 

Ind. T.—Madill First Nat. Bank v. 
Pickens, 7 Ind. T. 725, 104 SW 947. 

Iowa.—Johnson y. Leftingwell, 74 
Iowa 114, 37 NW 10. 

Ky.—Metropolitan L. Ins. Co. v. 
Monohan, 102 Ky. 18, 42 SW 924, 19 


Alexander, 


KyL 992. 

La.—Foote v. Godwin, 42 La. Ann. 
517, 7S 844, 

Me.—Hewett v. Hurley, 88 Me. 431, 


384 A 274. 
Md.—Moyer vy. Justis, 112 Md. 220, 


76 A 496, 

Mass.—Gormley v. Dangel, 214 
Mass. 5, 100 NE 1084; Devlin v. 
Houghton, 202 Mass. 75, 88 NE 580; 
Cranson v. Ockington, 118 Mass. 409; 
Cutter v. Demmon, 111 Mass. 474; 


Hemenway v. Hemenway, 5 Pick. 389. 


Mich.—Hilliard v. Hilliard, 169 
Mich. 447, 135 NW 308. 
Minn.—Splettstoesser yv. Franke, 


152 Minn. 140, 188 NW 215; Courtney 
v. Nagle, 144 Minn. 65, 174 NW 436; 
Ripa v. Hogan, 127 Minn. 502, 150 
NW 167; Bernard v. Dr. Nelson Co., 
123 Minn. 468, 148 NW 1133; Marotta 
v. Duluth News Tribune Co., 116 
Minn. 51, 1833 NW 89; Peters v. Can- 
non River Electric Power Co., 110 
Minn. 121, 124 NW 826; Remillard v. 
Robinson, 108 Minn. 81, 121 NW 217; 
Hall v. Skahen, 101 Minn. 460, 112 
NW 865; Williams v. Peterson, 95 
Minn. 98, 103 NW 722; Corse v. Min- 
nesota Grain Co., 94 Minn. 331, 102 
NW 728. 

Mo.—Rector v. Hamtramck, 1 Mo. 
565; Sidebottom v. Sidebottom, (A.) 
255 SW 353; Jennemann v. Bucher, 
186 Mo. A. 179, 171 SW 613; Wilson v. 
Duffy, 158 Mo. A. 509, 188 SW 918. 

Nebr.—Jones v. Jones, 79 Nebr. 63, 
112 NW 325. 

_N. J.—Malone v. Romano, 127 A 91. 

N. Y.—Brooks vy. People’s Bank, 233 
N. Y. 87, 184 NE 846; Spear v. Amer- 
ican Service Union, 179 N. Y. 582, 72 
NE 1151; Mason v. Prendergast, 120 
N. Y. 536, 24 NE 806; Knee vy. 
Yankee Waist Co., 167 App. Div. 753, 
153 NYS 56; Walder v. English, 137 
App. Div. 43, 122 NYS 1 [aff 203 N. 
Y. 576 mem, 96 NE 1133 mem]; Miller 
v. Harris, 117 App. Div. 395, 102 NYS 
604 [aff 125 App. Div. 922 mem, 110 
NYS 1138 mem]; Groh v. Groh, 80 
App. Div. 851, 80 NYS 4388; Spear v. 
American Service Union, 76 App. Div. 
624, 78 NYS 493; Oaksmith v. Baird, 
19 App. Div. 334, 46 NYS 262; Crosby 
v. Clark, 80 Hun 426, 30 NYS 829 
[aff 145 N. Y. 622, 40 NE 163]; Stacy 
v. Graham, 10 N. Y. Super. 444 [alf 
14 N. Y. 492]; Seaward v. Tasker, 80 
Mise. 570, 141 NYS 618; Mulligan v. 
Harlam, 46 Misc. 571, 92 NYS 765; 
Barrett v. Smith, 87 Misc. 825, 76 
NYS 907; Gauld v. Lipman, 4 Misc. 
78, 23 NYS 778 [rev 1 Misc, 475, 21 
NYS 464]; Goldstein v. Maltinsky, 146 
NYS 1074; Levy v. Wilcox, 138 NYS 
1081; O’Connell v. George Morrison 
Co., 132 NYS 358; Levine v. Klein, 
113 NYS 95 [rev 58 Misc. 389, 111 
NYS 174]; Gorlitzer v. Levenson, 107 
NYS 130; Glettner v. Blauner, 85 NYS 
374; Fox v. McComb, 18 NYS 611; 
Murray v. Judah, 6 Cow. 484; Tuttle 
v. Mayo, 7 Johns, 132. 

N. C.—Bond v. Hall, 53 N. GC. 14. 

N. D.—Raasch v. Goulet, 194 NW 
380; Lahart v. Minnesota Grain Co., 
39 N. D. 158, 166 NW 828; Hyde v. 
Thompson, 19 N. D. 1, 120 NW 1095; 


srror later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


¥ a 


§§ 79-80] 


proof is insufficient which furnishes ground for con- 
jecture.°® And there can be no substitute, either on 


the theory of fraud, estoppel, or 


action for money had and received, for proof that 
money was actually received by defendant or its 
agent for the use and benefit of plaintiff.1 
action to recover for money alleged to have been 
given defendant to invest, it is not incumbent on 
plaintiff to establish his case beyond a reasonable 


doubt or by a clear preponderance 


Luther v. Hunter, 
NW 916. 

Okl.—Feike v. Batchelder, 
632, 142 P 301. 

Or.—Brawand v. Home Installment 
Co} 75, Or; 478, 9147 P2391. 

Pa.—Heidrick v. Guaranty Safe De- 
posit, etc., Co., 2438 Pa. 106, 89 A 831. 

R. I.—Simmoneli v. White Star 
Line, 66 A 836; Brady v. Messler, 27 
Ri. F373; 625A 511, 

S. C.—Thompson v. 107 
S. C. 461, 98 SE 142. 

Tex.—Basse v. Denniston, 39 Tex. 


TN. D. 544, “15 
42 Okl. 


Chapman, 


293; Lancaster v. Faskin, (Civ. A.) 
248 SW 754. 
Utah.—tTripler v. Mt. Pleasant 


Commercial, etc., Bank, 21 Utah 318, 
61 P 25, 

Vt.— Walker v. Taylor, 43 Vt. 612; 
Cummings v. Gassett, 19 Vt. 308. 

W. \Va.—vVincenzo yv. Richwood 
Banking, ete., Co., 93 W. Va. 368, 117 
SE 882; Riley v. Riley, 38 W. Va 
283, 18 SH 569, 

Wis.—J. V. Le Clair Co. v. Rogers- 
Ruger Co., 124 Wis. 44, 102 NW 346; 
Wilkinson v. Martin, 29 Wis. 471. 

N. S.—Hickman v. Baker, 31 N: S. 


208. 

[a] Evidence held sufficient: (1) 
For recovery. Schiffer v. Anderson, 
146 Fed. 457, 76 CCA, 667; Mutual 
Loan Soc. v. Stowe, 15 Ala. A. 293, 
73 S 202; Shackelford v. Williams, 
(Ark.) 96 SW 350; Goodwin v. 
Pfunder, 66 Cal. A. 128, 225 P 480; 
M. H. Hoffman, Inc. v. Bernstein Film 
Productions, 42 Cal. A. 12, 183 P 293; 
Fontaine v. Lacassie, 36 Cal. A. 175, 
171 P 812; Davis v. Mitchell, 93 Ill. 
593; Brauer v. Laughlin, 211 Ill. A. 
534; Cazier v. Phillip State Bank, 208 
Tll. A. 307; Kittredge v. Union L. Ins. 
Co., 208 Ill. A. 160; Krecun v. Rosen- 
thal, 205 Ill, A. 456; Owens v. Cas- 
sens, 193 Ill. A. 253; Rustler Ditch, 
etc., Co. v. Herhold, 172 Ill. A. 321; 
Cardwell Grain Co. v. Bennett, 105 
Kan. 114, 181 P 602; Moyer v. Justis, 
112 Md. 220, 76 A 496; Gormley v. 
Dangel, 214 Mass. 5, 100 NE 1084; 
Devlin v._ Houghton, 202 Mass. 75, 88 
NE 580; Courtney v. Nagle, 144 Minn. 
65, 174 NW 436; Ripa v. Hogan, 127 
Minn. 502, 150 NW 167; Marotta v. 
Duluth News Tribune Co., 116 Minn. 
51, 133 NW 89; Peters v. Cannon 


’ River Electric Power Co., 110 Minn. 


- Blauner, 


121, 124 NW 826; Hall v. Skahen, 101 
Minn. 460, 112 NW 865; Williams v. 
Peterson, 95 Minn. 98, 103 NW 722; 
Rector v. Hamtramck, 1 Mo. 565; 
Sidebottom v. Sidebottom, (Mo. A.) 
255 SW 353; Jennemann v. Bucher, 
186 Mo. A. 179, 171 SW 613; Wilson 
v. Duffy, 158 Mo. A. 509, 138 SW 918; 
Ward v. Adams, 95 Nebr. 781, 146 NW 
950; Jones v. Jones, 79 Nebr. 63, 112 
NW 325; Malone v. Romano, (N. J.) 
127 A 91; Knee v. Yankee Waist Co., 
167 App. Div. 753, 153 NYS 56; Levy 
v. Wilcox, 138 NYS 1081; Glettner v. 
85 NYS,» 374; Lahart . v. 
Minnesota Grain Co., 39 N. D. 158, 166 
NW 828; Hyde v. Thompson, 19 N. D. 
1, 120 NW 1095; Feike v. Batchelder, 
42 Okl. 632, 142 P 301; Heidrick v. 
Guaranty Safe Deposit, etc., Co., 243 
Pa. 106, 89 A 831; Simmoneli v. White 
Star Line, (R. I.) 66 A 836; Lancaster 
v. Faskin, (Tex. Civ. A.) 248 SW 754; 
Vincenzo v. Richwood Banking, etc., 
Co., 93 W. Va. 368, 117 SE 882; Hick- 
man v. Baker, 31 N. S. 208. (2) To 
show that defendant received a 
greater sum than check called for, 
and that he was not entitled to the 
whole amount. Rommel v. Wenks, 


MONEY RECEIVED 


otherwise in an 
the verdict, the 


In an 


of the evidence, | belongs to him,* 
186 Tll. A. 369. (3) To support the 
inference that plaintiffs were entitled 
to rescind the contract. Kremen vy. 
Rubin, 1389 Md. 682, 116 A 640. (4) 
To sustain a verdict for plaintiff on 
the theory that the receipt of pay- 
ment was the act of the bank, and 
not the personal act of the cashier. 
Madill First Nat. Bank v. Pickens, 7 
Ind. T. 725, 104 SW 947. (5) To sus- 
tain a verdict that certain money 
paid by plaintiff to defendant was an 
advance on account of board and lodg- 
ing, and that plaintiff was justified in 
leaving before the board and lodging 
were furnished. Splettstoesser v. 
Franke, 152 Minn, 140, 188 NW 215. 
(6) To sustain a judgment against 
one defendant. Miller v. Harris, 117 
App. Div. 395, 102 NYS 604 [aff 125 
App. Div./922 mem, 110 NYS 1138 
mem]. (7) To sustain a finding that 
the representations were made anu 
relied on, and that plaintiff offered to 
place defendant in statu quo and 
rescind the contract. Corse v. Minne- 
sota Grain Co., 94 Minn. 331, 102 NW 
728. (8) To sustain a finding that the 
money belonged to plaintiff, and that 
there was an implied promise by de- 
fendant to return it unless she com- 
plied with the conditions of the lease, 
Walder v. English, 137 App. Div. 43, 
122 NYS 1 [aff 203 N. Y. 576 mem, 96 
NE 1133 mem]. (9) To sustain judg- 
ment for plaintiff for money received 
from him to be returned on the hap- 
pening of a certain contingency. 
Faltis v. Berkner, (Wis.) 193 NW 457. 
(10) To sustain a finding that defend- 
ant’s medicines were worthless in a 
patient’s action to recover money paid 
to a physician. Bernard v. Dr. Nelson 
Co., 123 Minn. 468, 148 NW 1133. 

[b] Evidence held insufficient: 
(1) For recovery. Green v. Wilbra- 
ham, 190 Fed. 736, 111 CCA 464; Hous- 
ton Oil Co. v. Drake, 182 Fed. 202, 
104 CCA 568; U. S. Cast Iron Pipe, 
etc,, Co. v. Bailey, 194 Ala. 261, 69 
S 825; Weaver v. Jonesboro First Nat. 
Bank, (Ark.) 248 SW 556; M. Levy 
Dry Goods Co. v. Jacobson, ( Ark.) 136 
SW 990; Herman y. Our Lady’s Home, 
32 Cal. A. 318, 162 P 901; Morgan 
Brokerage Co. v. Shemwell, 16 Colo. 
A. 185, 64 P 379; Dickerson v. Layton, 
29 Del. 84, 97 A 281; Widlar v. Fitz- 
gerald, 215 Ill. A. 5; Bacon v. Reich- 
elt, 199 Ill. A. 331; Broaddus v. Bruce, 
177 ‘Ill. A. 188; Hughes v. Hughes, 
(Me.) 84 A 647; Galler v. Galler, 137 
Md. 1, 110 A 891; Hauser vy. Goebel 
Brewing Co., 199 Mich. 168, 165 NW 
862; Hilliard v. Hilliard, 169 Mich. 
447, 135 NW 308; Remillard v. Robin- 
son, 108 Minn. 81, 121 NW 217; Clark 
v. McManus, 105 Minn. 111, 117 NW 
476; Allen v. Bobo, 81 Miss. 443, 33 S 
288; Brooks v. People’s Bank, 233 N. 
Y. 87, 1384 NE 846 [mod 192 App. Div. 
541, 188 NYS 243]; Schank v. Schuch- 
man, 212 N. Y. 352, 106 NE 127 [aff 
157 App. Div. 926, 142 NYS 573 (aff 
80 Mise. 311, 141 NYS 242), motion 
for leave to appeal granted 158 App. 
Div. 939 mem, 143 NYS 1121 mem]; 
Spear v. American Service Union, 179 
N. -Y.;-582, 72. NE.-1161) [aff,.76. App. 
Div. 624, 78 NYS 493]; Newcomb v. 
La Roe, 167 App. Div. 566, 152 NYS 
635, 15 Mills Surr. 89; Carroll v. 
Chauncey, 132 App. Div. 13, 116 NYS 
366; Groh v. Groh, 80 App. Div. 85, 80 
NYS 488 [rev on other grounds 177 
N. Y. 8, 68 NE 992]; Seaward v. 
Tasker, 80 Mise. 570, 141 NYS 618; 
Barrett v. Smith, 37 Misc. 825, 76 NYS 
907; Goldstein v. Maltinsky, 146 NYS 


but a mere preponderance is necessary. 
disputed facts were properly submitted to the jury, 
unless the evidence plainly and properly supports 


[41 C. 5] 72 


Although 


action of the trial court in con- 


cluding that the verdict is contrary to the weight 
of evidence and granting a new trial will not be 
disturbed on appeal.® 

[§. 80] I. Amount of Recovery—1l. In General. 
Plaintiff can recover only such sum as in equity 


and he cannot in any event, aside 


1074; O'Connell v. George Morrison 
Co., 132 NYS 358; Gorlitzer v. Leven- 
son, 107 NYS 130; Raasch v. Goulet, 
(N. D.) 194 NW 380; Brawand v. 
Home Installment Co., 75 Or. 478, 147 
P 391; Holmes v, Riggs, 52 Or. 334, 
$97 P 551; Principe v. White Star Line, 
(R. I.) 68 A 476; Smith v. Doty, 91 
Wash, 315, 157 P 881; Weille v. Rein- 
hard, 108 Wis. 72, 88 NW 1098. (2) 
To show that defendant had collected 
or received any part of the indebted- 
ness in question. J. V. Le Clair Co. 
v. .Rogers-Ruger Co., 124 Wis. 44, 
102 NW 346. (3) To show that plain- 
tiff had suffered loss from defend- 
ant’s false statement. Foster v. Graf, 
211 Dll. A. 272 [rev on other grounds 
287 Ill. 559, 122 NE 845]; Schulman 
v. Kutler, 136 App. Div. 849, 122 NYS 
3. (4) To sustain a judgment 
against one of defendants. Brady 
Vegi blesslerms27 URsal. e373 ;a62) Al nde 
(5) To sustain a verdict for plaintiff 
for five hundred dollars rendered, but 
sufficient to sustain a modified ver- 
dict for one hundred and sixty dol- 
lars. Boroughs vy. Peterson, 39 Utah 
11,114 P 758. 

[c] Evidence that deceased em- 
ployer was wealthy and kept money 
in a safe to which his housekeeper 
had access does not sustain a finding 
that money found in the housekeep- 
er’s effects after her death belonged 
to her employer, where she had in- 
dependent resources of income, since 
her possession of the money raised a 
presumption of ownership. Thomp- 
oy v. Chapman, 107 S. Cc. 461, 93 SE 

[d] Mere fact that plaintiff ) 
her husband money HS two aor die 
later saw him give defendant the 
Same amount did not entitle her to a 
judgment against defendant for 
money had and received. Levine v, 
Hels 113 NYS 95. 

e Testimony of the hus’ 
that the wife “had no inosine aa 
never earned any money,” does not 
authorize the conclusion that insur- 
ance premiums paid by the wife on 
a policy procured by her on the hus- 
band’s life, without his knowledge 
or consent, were paid with his money, 
and is therefore not sufficient to sup- 
port a judgment in his favor against 
the company for the money paid. 
Metropolitan L. Ins. Co. v. Monohon, 
102 Ky. 13, 42 SW 924, 19 KyL 992. 

(f] Where iti is necessary to prove 
the commission of a crime by one 
who is not a party to such an ac- 
tion, plaintiff is not required to prove 
the commission of such crime beyond 
a reasonable doubt. Foster v. Graf, 
287 Ill. 559, 122 NE 845 [rev 211 Ill. 
A, 272). 

99. Titcomb vy. 108 Me. 
347, 80 A 851. 

1. Brooks v. People’s Bank, 192 
App. Div. 541, 183 NYS 243 [mod on 
gree grounds 233 N. Y. 87, 134 NE 
ie Broaddus v. Bruce, 177 Ill. A. 


Powers, 


3. Sherrer v. Enterprise Banking 
Co., 160 Ala. 329; 49 S 779. 

4. New York L, Ins. Co. v. Ander- 
son, 257 Fed. 576; Bennett v. Connelly, 
103 Ill. 50; Mayo v. Purington, 113 
Me. 452, 94 A 935; Barbour v. Hurl- 
burt, 137 Mich. 534, 100 NW 781. 
See cases infra this section. 

[a] In an action against a collec- 
tor to recover internal revenue taxes 
erroneously assessed and paid, 
errors in the assessment in plaintiff's 
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from interest,’ recover more than the sum actually 
received for his use by defendant.® 
ant collects money for plaintiff, the expenses of the 


collection may be deducted from 


covered,’ unless he does so without authority ;* but 
the amount recovered cannot be reduced by an 
amount which plaintiff orally requested defendant 
to pay to a third person, where defendant did not 
promise to comply with the request nor make the 
Expenses incurred in an attempt to 
complete a contract which was unenforceable can- 
If money is contributed for 
illegal purposes only the unexpended balance of the 
amount so contributed is recoverable.** 
of property taken in payment upon a contract is 
fixed at a certain amount and accepted as payment 
to that extent, in an action to recover back the 
amount paid, the actual value is the measure of 
recovery and prima facie the actual and stipulated 


payment.® 


not be recovered.?° 


favor may also be corrected, the 
United States, which is the real de- 
fendant, not being affected by any 
estoppel which might affect the offi- 
eer making the assessment. New 
York L. Ins. Co. v. Anderson, 257 


Me, 452, 94 A 935. 


. See infra § 81. 
e U. §.—Prichard v. Budd, 76 
Fed. 710, 22 CCA 504. 


‘Ala.—Sherrer v. Enterprise Bank- 
ing Co., 160 Ala. 329, 49 S 779; Motor 
Sales Corp. v. Whaley, 20 Ala. A. 35, 
101 S 475. 


Ark.—Tri-State Constr. Co. Vv. 
Watts. 152 Ark. 110, 237 SW 690; 
Howell v. Graves, 27 Ark. 365 


ll._-Belden v. Perkins, 78 Ill. 449; 
Taeabbon v. George J. Cooke Co., 156 

ALO 122 
ean’ v. Nesmith, 61 Me. 111. 

Ma.—Catanzara Di Giorgio Co. v. 
Stock, 116 Md. 201, 81 A 385. 

Mich.—Burchy v. Carpenter, 181 
Mich. 78, 147 NW 612. 

Minn.—Seastrand v. 151 
Minn. 441, 187 NW 413. 

N. H.—Frothingham v. Moore, 45 

. 545. 

Na y.—Hearn v. Schuchman, 150 
App. Div. 476, 185 NYS 52; Neu v. 
Brooklyn Heights R. Co., 113 App. 
Div. 446, 99 NYS 290; Robinson _ v. 
Corn Exch. Fire, ete. Nav. Ins. Co., 
94 N. Y. Super. 14. 

N. D.—Luther v. Hunter, 7 N. D. 
544, 75 NW 916. 

avs gk ae v. Vesella, 27 R. I. 

61 143. 

ie C.—Deens v. Neel, 10 S. CG. L. 
210 


Wash.—Morrison v. Ahrens, 1381 
Wash. 310, 230 P 137. 

{a] Rule applied.—(1) In assump- 
sit for money had _ and_ received, 
brought for wrongfully selling prop- 
erty of plaintiff, he can recover only 
the sum received by defendant, nov 
what the property converted was 
worth. Rand v. Nesmith, 61 Me. 111. 
(2) In assumpsit by a pledgor to re- 
cover the amount received by the 
pledgee for property of the pledgor 
sold by the pledgee and converted to 
his own use, plaintiff can only re- 
cover the gurplus received by the 
pledgee over the amount with interest 
for which the pledge was made. 
Stiles v. Selinger, 13 D. C. 429. (3) 
When an estate pays only a percent- 
age of the claims against it, and 
when this percentage was received 
by a surety on the administrator’s 


Foley, 


MONEY RECEIVED 


Where defend- 


the amount re- 


lowable.14 
If the value 


by statute.t> 


bond on a claim which he undertook 
to purchase, but did not in fact own, 
in an action against him by the true 
owner for money had and received, 
the recovery must be limited’to the 
amount actually received. Luther v. 
Hunter, 7 N. D. 544, 75 NW .916. 
(4) The measure of damages in as- 
sumpsit on the common counts on 
open account for the value of a cargo 
of fruit which defendant had re- 
ceived and sbid is not the value of 
the fruit at the time of its receipt by 
defendant, but the amount of money 
received by defendant from the sale 
for the use of plaintiff, with interest 
in the discretion of the jury. Catan- 
zara Di Giorgio Co. v. Stock, 116 Md. 
201, 81 A 385. (5) In an action 
against a bank to recover money 
paid it for plaintiff as the purchase 
price of realty, in which it contended 
it had applied the money in payment 
of a note signed by plaintiff, if plain- 
tiff directed such payment, but the 
debt was less than the sum in its 
possession, she would be entitled to 
judgment for the excess. Sherrer v. 
Enterprise Banking Co., 160 Ala. 329, 
49 § 779. (6) In an action for money 
had and received, where the evidence 
raises an inference that a certain 
loan was not made to a firm while de- 
fendant’s decedent was a member 
thereof, a verdict for plaintiff includ- 
ing the amount of such loan was ex- 
cessive. Jones v. Jones, 101 Me. 447, 
64 A 815, 115 AmSR 328. (7) Where, 
in a suit against a corporation for 
advances made, the defense 1s tnat 
the advances have been repaid by 
labor and materials furnished, and 
the evidence shows that employees of 
defendant performed labor on plain- 
tiff’s houses and were paid by defend- 
ant, but that no credit for such labor 
was given by plaintiff, a verdict for 
plaintiff for the full amount of her 
claim was erroneous. Oaksmith v. 
Baird, 19 App. Div. 334, 46 NYS 262. 
(8) Under a count for money had 
and received for timber cut and re- 
moved from plaintiff's land, plaintiff 
could recover no more than moneys 
received for the timber sold by de- 
fendant to the company taking it. 
Gunn v. Parsons, (Ala.) 104 S 890. 
7 ‘Seastrand v. Foley, 151 Minn. 
441, 187 NW 413; Wehrenberg v. 
Seiferd, 125 App. Div. 527, 109 NYS 
896 [mod 56 Misc. 356, 106 NYS 901] 
(where a grantor having reserved 
the right to recover the damages to 
the property by the erection of an 
elevated railroad has a right to re- 
cover from the grantee a portion of 
the money obtained by the grantee 
from the railroad, the grantee was 
entitled to credit for sums paid at- 
torneys in prosecuting the action, and 
for the employment of counsel in the 
United States supreme court, with 
interest, the money being paid in 
good faith, and the amount being 


to 
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value are identical.12 Where one, having contracted 
to buy stock in a foreign corporation, payable either 
in money of another foreign country, or of the 
United States, elects to pay in such foreign money, 
he is entitled, on his rescission for failure of defend- 
ant to deliver, to recover what he paid in such 
foreign money and not its equivalent in money of 
the United States or any other country.!% 

[§ 81] 2. Interest. 
opinion as to whether interest may be allowed in 
an action for money had and received, some of the 
English dectsions holding that interest is not al- 
This view has been adopted by some 
American decisions which hold that interest is not 
allowable except in cases specifically provided for 
These decisions, however, are against 
the weight of authority, some decisions holding, 
without qualification, that interest is allowable in 
an action for money had and received,!* and the’ 


There is some conflict of 


reasonable); Robinson v. Corn Exch. 


Fire, ete., Navi ins, Cositesin jay 
Super. 14. i 
[a] Di a subcontractor’s action © 


against a contractor to recover bal- 
ance due for extra work which had 
finally been collected from the 
county through action by the state 
legislature, the trial court having de- 
ducted from the fund collecting it, 
including attorney’s fees incurred in 
securing the passage of the statute, 
the balance should be divided in the 
proportion in which the whole 
amount would have been divided had 
there been no déduction. Seastrand 
v. Foley, 151 Minn. 441, 187 NW 413. 

8 Hardie v. Turner, 9 Ala, 110. 

2 Peer vos: 36 Mo. A. 470. 

. Tri-State Constr. Co. v. 4 
152 Ark. 110, 237 SW 690, V2tts 


11. Sampson vy. Sh 
145,°3 AmR 327. He Pee 


oe Bennett y. Phelps, 12 Minn. 
13. Petkus  v. Lietuvas  Ukio 


Bankas, 123 Mise. 193, 204 NYS 726, 

i4, Tappenden v. Randall, 2 B. & 
P. 472, 126 Reprint 1388; Walker v. 
Constable, 1 B. & P. 306, 126 Reprint 
919; De Bernales v. Fuller, 2 Campb. 
426. See De Havilland v. Bowerbank 
1 Campb. 50 (holding that, in an ac- 
tion for money had and received, 
plaintiff is not entitled to interest 
even from the time of making a de- 
mand of the principal, unless: First, 
he gives in evidence an express prom- 
ise to pay interest; or second, shows 
something from which such a prom- 
ise may be inferred; or third, proves 
that the money has been used by de- 
sonane and interest has been made 


of i 
15. Hawkins v. Johns 

(na). ot on, 4 Blackf, 
{a] Im Oregon a clause in the 


statute which allows interest “on 
money received to the use of another 
and retained beyond a _ reasonable 
time without the owner’s consent, ex- 
press or implied,” means money 
which in fact is received to the use 
of another, and it does not include 
money which, by the aid of a legat 
fiction interposed after the actual re- 
ceipt of the money, is. treated as 
money received to the use of another, 
ao v. Olds, 84 Or. 567, 164 P 583, 


{b] In Colorado it is the rule that 
interest can only be recovered in 
cases enumerated in the statute, and 
plaintiff could not recover interest on 
money collected by defendant for 
plaintiff's use, where there was no. 
claim that the collection was made 
or the money was detained without 
plaintiff's knowledge, Young v. Kim- 
pe 44 Colo. 448, 98 P 1132, 28 LRANS 


16. Barelli v.-Brown, 12 S. CG. L. 
449, 10 AmD 683. ae. 
{a] In California, under the civil 
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Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 81-83] 


majority of American decisions recognize the right 
to recover interest, while attaching some qualifica- 
tions to this right, and the better view seems to be 
that whether interest shall be recovered must depend 
upon the justice and equity of the case.1* Thus it 
has been held that interest is allowable where money 
was obtained by fraud, oppression, or extortion,1® 
or money has been paid by mistake,!® or money has 
been paid out on a contract, consideration of which 
has failed,?° or in case a count is based on an in- 
terest-bearing demand.?! So it has been held that 
interest is recoverable on a claim against an agent 
for money received from the time of demand by the 
owner and neglect or refusal on his part to pay,?? 
but only from that time;?° and if money is paid 
to a lawyer for services to be performed at a fu- 
ture day, interest on the amount paid is recoverable 
from the time he neglects or refuses to perform 


MONEY RECEIVED 


[41 C.J.] 73 


[§ 82] J. Trial, Judgment, and Review—1. Recep- 
tion of Evidence. Under a count for money had 
and received, money fraudulently taken from plain- 
tiff may be recovered, although not designated as 
such in plaintiff’s specification of claim, if no objec- 
tion is made on that ground by defendant, until all 
the evidence in the case has been introduced.”® 

[§ 83] 2. Questions for Jury. As in other civil 
actions,*° questions of law are for the court,?* 
and questions of fact for the jury.28 The rules as 
to a nonsuit?® are the same whether the trial is 
by the court or by the jury;*° and when, therefore, 
a motion for a nonsuit is submitted to the court, 
acting also as a jury, it is not for the court to 
base its determination of the motion upon what it 
might do in dealing with the facts as a jury, but 
solely upon the proposition of whether the facts 
as proved are such as to make out a prima facie 


the services.24 


code, in an action against a city for 
money received to the use of plain- 
tiff and detained after demand from 
plaintiff was properly allowed 
interest on such money on a judg- 
ment for its recovery. Spitzer v. Oak- 


him, 


land, 32 Cal. A. 748, 163 P 1044. 
[b] 


payment. Underwood v. Whiteside 
County Bldg., etc., Assoc., 115 Ill. A. 
387 


17. Brennan v. Gallagher, 199 Ill. 
207, 65 NE 227; Metropolitan L. Ins. 
Co. v. Trende, 
909; Adams v. Cox, 10 Ont. L. 96, 5 
OntWR 419. See Wayne Sewer, etc,, 
Co. v. Ward-Cowan Constr. Co., (Ind.) 
143. NE 290 (holding that’ an instruc- 
tion to’ include interest at six per 
cent on a sum which had been or- 
dered kept on deposit by defendant in 
a named bank at interest until or- 
dered removed by the court was 
erroneous, defendant being liable only 
for such interest _as the bank al- 
lowed); Pease v. Barber, 3 Cai. (N. 
Y.) 266, 267 (where it was said: 
“There may be cases in which the 
defendant ought to refund the prin- 
cipal merely, and there may be other 
cases where he ought, ex equo et 
bono, to refund the principal with in- 
terest. Each case will depend upon 
the justice and equity arising out of 
its peculiar circumstances, to be dis- 
cloees on the trial’). ; 

fa 
—Brennan v. Gallagher, 199 Ill. 207, 
65 Ne 227, 

{b] 
husband’s knowledge, obtained insur- 
ance on his. life, and paid the pre- 
miums thereon with his money, and 
he brings suit to recover such pay- 
ments as soon as he discovers that 
they have been made, judgment may 
be rendered for the aggregate of prin- 
cipal and interest then due, with in- 
terest from that date. Metropolitan 
L. Ins. Co. v. Trende, 53 SW 412, 21 
KyL 909. 

18. Atlantic Nat. Bank v. Harris, 
118 Mass. 147; Wood v. Robbins, 11 
Mass. 504, 6 AmD 182; Mee v. Mont- 
clair, 83 N. J.-L. 274, 88 A 764 [rev 
84 N. J. L. 400, 86 A 261]; Black v. 
Goodman, 17 S. C. L. 201; Bulow v. 
Goddard, 10 S. C. L. 45, 9 AmD 663; 
Gillespie v. Evans, 10 S. D. .234, 72 
NW 576. Compare Johnson v. Rex, 
[1904] A. C. 817 (holding that, al- 
though interest is recoverable both 
at law and in equity on money ob- 
tained by fraud and retained by 
fraud, yet in a case where the crown 
as plaintff intentionally put aside all 
question of fraud, and accepted re- 
payment as money paid by mistake, 
no evidence being offered in the civil 
suit of fraudulent pretenses which 
had been proved against defendant 


In Tllinois the statute allows 
interest at five per cent on money 
received to the use of another and 
retained without the owner’s knowl- 
edge and on money withheld by au 
unreasonable and vexatious delay in 


53 SW 412, 21 KyL 


Interest from time of demand. 


Where a wife has, without her 


case.°1 


in a criminal court, interest was not 
recoverable). 

[a] Refusal to pay except on re- 
lease of suit.—Where defendant re- 
fused to pay over to plaintiff a sum 
of money received for plaintiff’s use 
unless he would release a suit then 
pending against defendant for a dis- 
tinct matter, it was held that plaintiff 
was entitled-to recover interest from 
the time of the demand. Black v. 
‘Goodman, 17 S. C. L. 201. 

LO USP Celityven OCC... uCOrs mvc 
Union Bank, 39 Ont. L. 338, 12 Ont 
WN 141, 36 DomLR 724. . 

20. Vanderpool v. Burkitt, 113 Or. 
656, 234 P 289. / 


i Raat Marvin v. McRae, 25 S. C. L. 
22. Benton v. Craig, 2 Mo. 198; 
Pearse v. Green, 1 Jac. & W. 135, 37 


Reprint 327; Harsant v. Blaine, 56 
Dd QD acoes 

23. Hunt v. Nevers, 15 Pick. 
(Mass.) 500, 26 AmD 616. 

24. Benton v. Craig, 2 Mo. 198. 

25. Boston, etc., R. Corp. v. Dana, 
1 Gray (Mass.) 83. See generally 
Trial [38 Cyc 1326]. 

26. See Assumpsit, Action of § 84; 
Trial [88 Cyc 1511]. 

27. Jenkins v. Clopton, 141 Mo, A. 
74, 121 SW 759. 

28. Ala.—Motor Sales Corp. v. 
Whaley, 20 Ala. A. 35, 101 S 475. 

Ark.—Bennett v. Smith, 223 SW 
34. t 

Colo.—Selkregg v. 


Thomas, 27 
Colo. A. 259, 149 P 273. 

Ill—Donovan v. Purtell, 216 Ill. 
629, 75 NE 334, 1 LRANS 176 [aff 
119 Ill. A. 116]; Level v. Chadbourne, 
99 Tll. A, 171. 

Mich.—American Seed Co. v. Cole, 
174 Mich. 42, 140 NW 622; Shouldice 
Ye gteenent, 130 Mich. 444, 99 NW 
288. 

Minn.—Bernard v. Dr. Nelson Co., 
123 Minn. 468, 143 NW 1133; Marotta 
v. Duluth News Tribune Co., 116 
Minn. 51, 133 NW 89. 

Mo.—Gerardi v. Gardner, 255 Mo. 
538, 164 SW 568; Davis v. Carney, 
(A.) 257 SW 495; Jenkins v. Clopton, 
141 Mo. A. 74, 121 SW 759; National 
Live’ Stock Commn. Co. v. Marfon 
Sous, Bank, 130 Mo. A. 464, 110 SW 

Nebr.—Ward v. Adams, 95 Nebr. 
781, 146 NW 950. j 

N. Y.—Brooks v. People’s Bank, 233 
N. Y. 87, 184 NE 846; Knee v. Yankee 
Waist Co., 167 App. Div. 753, 153 NYS 
56; Seeber v. People’s Bldg., ete., As- 
soc., 54 App. Div. 626 mem, 66 NYS 
1144 mem [aff 165 N. Y. 670 mem, 59 
NE'1130 mem]; Secor v. Kreuder, 40 
App. Div._623, 58 NYS 1. 

N. C.—Lee v. Greenville S. & A. 
R.Co., 173 N; C.'578, 92° SE 485: 

Or.—Powder Valley State Bank v. 
fHudelson, 74 Or, 191, 144 P 494; 
Hammer v. Downing, 39 Or. 504, 64 
Pibod, Gosek 990) °6T P30: 

Pa.—Tranter v. Porter, 207 Pa. 279, 
56° A 539; Cunningham v. 


‘divided court. 


Crucible 


Steel Casting Co., 56 Pa. Super. 568; 
Lieb v. Painter, 42 Pa. Super. 399. 

Tex.—Nashville First Nat. Bank v. 
Edwards, (Civ. A.) 81 SW 541. f 

Vt.—Capital Garage Co. v.. Powell, 
96. Vt. 227, 118 A ‘883: 

{a]. Particulax questions for jury: 

(1) Whether money belonged to plain- 
tiff. Lee v. Greenville S. & A. R. Co., 
173 .N. ‘C. 578, 92 SH 485-) Capital 
Garage Co. v. Powell, 96 Vt. 227, 11% 
A. 883. (2) Whether plaintiff waived 
claim to money. Lee v. Greenville, 
S. & A. R. Co., supra. (3) Whether 
defendant received money. Shouldice 
v. McLeod, 130 Mich. 444, 90 NW 288. 
(4) Whether defendant received pro- 
ceeds of property. Davis v. Carney, 
(Mo. A.) 257 SW 495. (5) Whether 
anything remained to be done under 
contract, Motor Sales Corp, -v. 
Whaley, 20 Ala. A. 35, 101 S 475. (by 
Good faith of third person receiving 
proceeds of property for value. Ma- 
rotta v. Duluth News Tribune Co., 
116 Minn. 51, 1383 NW 89. (7) Du- 
ress. Knee v. Yankee Waist Co., 167 
App. -Div.j (7533) 153 ONWS 256) (8) 
Fraud. Gerardi v. Gardner, 255 Mo. 
538, 164 SW 568; Hammer v. Down- 
ing, 39 Or. 504, 64 P 651, 65 P17, 990, 
ot 30. 
: Facts held properly sub- 
mitted to jury.—United States Cast 
Iron Pipe, etc., Co. v. Bragg, 156 Ala. 
522, 47 S 66; Donovan v. Purtell, 216 
Ill. 629, 75 NE 334, 1 LRANS 176 
[aff 119 Ill. A. 116]; Level v. Chad- 
bourne, 99 Ill. A. 171; House v. Bow- 
man, 97 Iowa 223, 66 NW 165; Hatha- 
way v. Burr, 21 Me. 567, 88 AmD 
278; Bradley v. Poole, 98 Mass. 169, 
93 AmD 144; American Seed Co. v. 
Cole, 174 Mich. 42, 140 NW 622; 
Shouldice v. .McLeod, 1380 Mich. 444, 
90 NW 288; Rosenberg v. Block, 118 
N. Y. 329, 28 NE 190 [rev 54 N. Y. 
Super. 537]; Seeber v. People’s Bldg., 
etc., Assoc., 54 App. Div. 626, 66 NYS 
1144 [aff 36 App. Div. 312, 55 NYS 
364]; Barney v. Fuller, 15 NYS 694 
{aff 133 N. Y. 605, 30 NE 1007]; Steele 
v. Wisner, 141 Pa. 63, 21 A 527; Hart 
v. Girard, 56 Pa. 23; Hoop v. Ander- 
son, 7 Pa. Cas. 501, 11 A 544, 

[c] Evidence held insufficient to 
go to jury.—Garrity v. Grupe, (Mo. 
A.) 251 SW 110. 

{d] Affidavit of defense held suffi- 
cient by decision of court below to 
take case to the jury and affirmed by 
Tranter v. Porter, 207 
Pa: 279, 56 A 539. 

29. See generally Dismissal and 
Nonsuit 18 C. J. p 1142. 

30. Biurrun v. Elizalde, 61 Cal. A. 
675, 215 P 690; Archibald v. Matte- 
son, 5 Cal. A. 441, 90 P 723, See 
Wright v. Brown, 29 Ga. A. 687, 116 
SE 341 (where it appeared from the 
evidence in an action for money had 
and received that plaintiff had no 
right to recover, the court properly 
granted a nonsuit), 

“31. Archibald v. Matteson, 5 Cal. 
Ay 441, 90 P7238. id 4 { 
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[§ 84] 3. Instructions. The general rules govern- 
ing instructions®? apply.3? Thus, instructions should 
not be given when there is no evidence on which to 
base them,** or which are based on theories inappli- 
cable to the case as made,*> or which place the 
burden of proof on the wrong party.*° Where de- 
fendant denies the contract and the receipt of any 
money from plaintiff, he cannot complain of failure 
to instruct upon the question of his refusal to per- 
form the contract.37 Where there is any evidence 
to go to the jury, the court should not direct a 
verdict ;°° a verdict, however, should be directed 
where a different verdict would be set aside as 
contrary to the evidence.*® The action of the court 
in limiting a charge to one phase of evidence, when 
there is another phase to which it equally applied, 
is error.*° An instruction that money voluntarily 
applied on an existing indebtedness could not be 
recovered was properly refused when it did not 
except a payment by mistake or in ignorance of a 
material fact.44 Where defendant contends that the 
money was received as a gift, it is not error to fail 
to charge more specifically as to what constitutes 
‘a sufficient consideration, in the absence of a re- 
quest to do so.*? 


MONEY RECEIVED—MONOCYCLIC 


= 


[8§ 84-86 


[§ 85] 4. Verdict and Judgment. The general 
rules relating to the requisites and sufficiency of 
verdicts*® and judgments** in civil actions .apply.*? 
As plaintiff’s recovery is limited to the proceeds, 
of property sold, received by defendant, a judg- 
ment cannot be supported on findings which did not 
show that any specific sum was so received.*® Where 
defendant is proved to have in his hands the money 
of plaintiff, which ex «quo et bono he ought to 
refund, the law conclusively presumes that he has 
promised to do so, and the jury are bound to find 
accordingly; and, after verdict, the promise is pre- 
sumed to have been actually proved.** As the alle- 
gation in the complaint of the amount due is a 
material allegation, the action being on an implied 
contract for the payment of money only, when such 
an allegation is not controverted by the answer, 
judgment by default may be rendered without proof 
of the amount under a statute which provides that, 
when all or a part of one or more of the causes 
of action set out in a pleading are not put in issue 
by answer, or otherwise, judgment may be taken, 
as upon a default.*® 

[§ 86] 5. Review. The general rules relating to 
appellate review*® apply.°° 


* MONEYS ADVANCED. 

MONEY SCRIVENER.? 

MONGOLIAN. A term applied to the yellow race 
occupying Tartary, China, Japan, etc.® 

MONICION. In Spanish law, a warning (for 
example, to those who know of any impediment to 
a forthcoming marriage) to disclose information.* 

MONIPODIO. In Spanish law, an agreement 
for an evil purpose.® 

MONITION.® A summons or citation;7 a process 


32. See Trial [38 Cyc 1594]. the 

33. Stevenson v. Moore, (Ky.) 118 
SW 951; Lancaster v. Faskin, (Tex. 
Civ. A.) 248 SW 754. 

[a] Instruction held sufficient.— 
Stevenson v. Moore, (Ky.) 118 SW 951, 

{[b] Instruction held applicable to 
theory developed by pleadings and 
evidence. Stevenson v. Moore, (Ky.) 
118 SW 951; Lancaster v. Faskin, 


produce 


evidence. 


41. 


order 
claimed the money was paid, nor show 
authority from plaintiff to direct a 
verdict for plaintiff, since a contrary 
verdict would have been against the 
Gulager v. Splitnose, 3 Ind. 
T. 372, 58 SW 576. 

40. Motor Sales Corp. v. Whaley, 
20 Ala, A. 35, 101 S 475. 
Hunt v. Matthews, 


in the nature of a summons.® In English ecclesias- 
tical law, a species of penalty applicable to clergy- 
men and laymen.® 

MONITORIA. In Spanish ecclesiastical law, a 
summons to appear personally and answer.?° 

MONOCYCLIC. Having a single cycle; specifi- 
cally, in electricity, designating a certain system or 
arrangement of armature windings and transmis- 
sion lines for utilizing currents in a combined light- 
ing and power service.1 


1044]; Gould v. Baker, 12 Tex. Civ. A. 
669, 35 SW 708. 

[c] Where court equally divided 
judgment affirmed.—Tranter v. Por- 
ter,207 Pa: 279,56 A “539% 

[d] Conclusiveness of verdict on 
question of fact.—On appeal in an ac- 
tion for money had and received by 
defendant for plaintiff's use, the 
court, after a verdict for the latter 


on which he 


(Tex. Civ. A.) 248 SW. 754, 

34. Minor v. Baldridge, 123 Cal. 
187, 355. P83. 

35. Smith v. Tilton, 116 Me. 311, 
101 A 722; Feiertag v. Feiertag, 73 
Mich. 297, “41 NW 514; Davis v. Car- 
ney, (Mo. A.) 257 SW 495. 

36. Boston, etc., R. Corp. v. Dana, 
1 Gray (Mass.) 83 ’ (holding, however, 
that the instruction in that case was 
not objectionable for so doing). 

37. Walker v. Hester, 178 Ky. 342, 
198 SW 912. 

38. Donovan v. Purtell, 216 Ill. 
629, 75 NE 334, 1 LRANS 176. [aff 
119 Ill. A. 116]; Hyde v. Thompson, 
19 N. D. 1, 120 NW 1095; Hammer v. 
Downing, 39 Or. 504, 64 ’'p Gd, 76 pies 
17, 990, 67 P 30. 

39. Gulager v. Splitnose, 3 Ind. T. 
372, 58 SW 576; Nelson v. Rohweder, 
147 Minn. 325, 180 NW 228; Levy v. 
Terwilliger, 10 Daly (N. Y.) 194; 
Chamberlin v. Leslie, 65 Vt. 62, 25 A 
904. 

[a] For example, where, in an ac- 
tion for money received, it appeared 
that defendant had collected money 
due plaintiff, and paid one hundred 
and fifty dollars of it to an attorney 
who, he claimed, represented to him 
that a client of his was entitled to 
it, when both the attorney and de- 
fendant knew that such person was 
not entitled to it, and he could not 


132° Ala. 
286, 31 S 613. 

42. Splettstoesser v. Franke, 152 
Minn. 140, 188 NW 215. 

43. See Assumpsit, Action of § 87; 
Trial [388 Cyc 1868]. 

44. See Assumpsit, Action of §§ 
88-90; Judgments 33 C. J. p 1042. 

45. Pells v. Snell, 130 Ill. 379, 23 
NE 117 [rev 31 Ill. A. 158]; Metro- 
politan L. Ins. Co. v. Trende, 53 SW 
412, 21 KyL 909; Byxbie v. Wood, 24 
N. Y. 607; Quimby v. Carhart, 57 N. 
Y. Super. 452, 9 NYS 307; Aycinena v. 
Peries, 6 Watts & S. (Pa.) 243. 


46. French v. Robbins, 172 Cal. 
670, 158 P 188. 

47. Mayo v. Purington, 113 Me. 
452, 94 eo 935. 

48. iB: iGo. ‘Vs Dixon, 19) Ob. Cir: 
Cte N: Ss" 196. 

49. See Appeal and Error 3 C. J. 
p 256. 


50. Dick v. Eddings, 42 Ill. A. 488; 
Lewis v. Andrews, 3 Silv. Sup. 165, 
6 NYS 247. [aff 127 N. Y. 673 mem, 27 
NE 1044 prema Tranter v. Porter, 
207 Pa. 279, 56 A 539; Gould v. Baker, 
12 Tex. Civ. A. 669, 35 SW 708. 

[a] Objections not raised below 
not considered on appeal.—Dick v. 
Eddings, 42 Ill. A. 488. 

[b] Judgment not reversed for 
technical errors which are harmless. 
—Lewis v. Andrews, 3 Say Sup. 165, 
6 NYS 247 [ateph2il IN, 2 Yi6 Toe G NE, 


for the amount asked, must conclude 
that the allegations of the complaint 
are true. Peterson v. Foss, 12 Or. 81, 
OrEasat. 

1. See Advance § 2. 

2. See Money § 16. 

3. Webster D. [quot In re Ah Yup, 
1. .F. Cas... No. 104, 5 Sawy.. 155..°6 
CentrLJ 387, 17 AIBLI 385] (the term 
does not include a white person). 

4. Escriche Diccionario. See Moni- 
tion post this page. 

5. Escriche Diccionario. : 

Illegality of contract generally see 
Contracts §§ 339-480: 

6 In admiralty 
§ 157. 

7. Wharton L, Lex. 

8 Bouvier L. D. [eit St. Louis v. 
Richeson, 76 Mo. 470, 484]. See gen- 
erally Process [82 Cyc 1419]. 

9. Mackonochie v.: Penzance, 6 
App. Cas. 424, 437, 

10. Escriche Diccionario. 

Process generally see Process [32 
Cye 412). 

11. Webster New Int. D. 

[a] “Three-phase” electrical sys- 
tem distinguished.—“It seems that 
during. the time material to our in- 
quiry there were two systems where- 
by the electrical current was con- 
verted into power for commercial 
use, one known as the ‘monocyclic’ 
and the other the ‘three-phase.’ 


see Admiralty 


* By Juan D. Miranda (Moneys Advanced—Monopolia Dicitur, etc. inclusive except the Spanish words and phrases). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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[41 C. J.] 
MONOPOMIA DICITUR, CUM UNUS SOLUS 


MONOGRAM. A character or cipher composed ] 
ALIQUOD GENUS MERCATURA UNIVERSUM 


of one or more letters interwoven, being an abbre- 


viation of a name.2 
MONOMANIA.*3 
MONOMANIAGC.14 


Each was three-phase in character, 
but the monocyclic was quite differ- 
ent from the true three-phase sys- 
tem, in that the monocyclic system 
was so arranged that the currents 
passing through the three wires at- 
tached to the motor were not of 
equal intensity or voltage, while in 
the regular three-phase system the 
currents were the same. By reason 


EMIT, PRETIUM AD SUUM LIBITUM STAT- 


UENS.1 


of this fact a true three-phase mo- 
tor of large size could not be oper- 
ated successfully with a monocyclic 
current coming from the connecting 
wires without the use of a clutch 
or some other mechanism which 
would allow the motor to get up 
full speed before the load was to be 
lifted.” Kimball Bros. Co. vy. Citi- 
zen’s Gas, etc., Co., 141 Iowa 632, 637, 


118 NW 891. 

12. Black L, D. See Palmer v. 
Stephens, 1 Den. (N. Y.) 471. 

13. See Insane Persons § 104, 

14, See Insane Persons § 157. 

15. A maxim meaning “It is said 
to be a monopoly when one person 
alone buys up the whole of one kind 
of commodity, fixing a price at his 
own pleasure.” Black L, D. 
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ITT. 


MONOPOLIES 
By Wiuuiam A. Martin 
[Matters not in this Title, treated elsewhere in this Work, see Cross References infra p 82] 


ANALYSIS 


. SCOPE OF DISCUSSION [sub-analysis p 76] 

. DEFINITIONS AND TERMINOLOGY [sub-analysis p 76] 

. HISTORICAL [sub-analysis p 76] 

. LEGAL CONDEMNATION OF MONOPOLIES [sub-analysis p 76] 

. MONOPOLIES CREATED BY FRANCHISES [sub-analysis p 76] 

. MONOPOLIES BY INDIVIDUALS [sub-analysis p 77] 

. MONOPOLIES IN RESTRAINT OF TRADE BY COMBINATION OR CONTRACT [sub-analysis 


p 77] 


. SUITS BETWEEN MEMBERS OF COMBINATION [sub-analysis p 80] 
. RIGHTS AND LIABILITIES OF PERSONS DEALING WITH COMBINATIONS [sub-analysis 


p 80] 


. TORTIOUS INJURIES TO PROPERTY OR PROPERTY RIGHTS OF COMBINATIONS OR MEM- 


BERS [sub-analysis p 80] 


. INJURIES TO THIRD PERSONS BERNER Uh FROM UNLAWFUL CONTRACTS OR COM- 


BINATIONS [sub-analysis p 80] 


. CRIMINAL PROSECUTIONS [sub-analysis p 81] 

. PENALTIES [sub-analysis p 81] 

. INJUNCTIONS, DISSOLUTION, AND RECEIVERSHIP [sub-analysis p 81] 

. QUO WARRANTO [sub-analysis p 82] 

. PUBLIC SERVICE AND CORPORATION COMMISSIONS [sub-analysis p 82] 


SUB-ANALYSIS 


. SCOPE OF DISCUSSION [§ 1] p 82 
TE 


DEFINITIONS AND TERMINOLOGY [§§ 2-7] p 82 

. Monopoly; Monopolist; Attempt to Monopolize [§ 2] p 82 
. Forestalling, Regrating, and Engrossing [§ 3] p 3 

. Trust [§ 4] p 84 

. Holding Corporation [§ 5] p 84 

. Pool [§ 6] p 84 

Corner [§ 7] p 84 


HISTORICAL [§§ 8-11] p 85 
A. Medieval Franchises [§ 8] p 85 
B. Patents of Monopoly {§ 9] p 85 
C. Conspiracies against Trade [§ 10] p 85 
D. Contracts in Restraint of Trade [§ 11] p 85 


Rito tb 


. LEGAL CONDEMNATION OF MONOPOLIES {§ 12] p85. 
. MONOPOLIES CREATED BY FRANCHISES [(§§ 13-45] p 86 


A. Capacity to Grant Franchises [§§ 13-17] p 86 
1. Legislature [§ 13] p 86 
2. Subordinate Bodies [§§ 14-17] p 87 


ee ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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a. By Ordinance [§§ 14-16] p 87 
(1) In General [§ 14] p 87 
(2) Where Public Health or Safety Involved [§ 15] p 87 
(3) Where Public Benefit or Convenience Only Involved [§ 16] p 88 
b. By Contract [§ 17] p 88 
B. Particular Franchises Granted |§§ 18-42] p 
1. In the Interest of Public Health ite 18 99) p 88 
a. Removal of Offal, Garbage, Etc. [§§ 18-19] p 88 
(1) In General [§ 18] p 88 
(2) When Not Nuisance Per Se [§ 19] p 89 
b. Slaughtering of Animals [§ 20] p 89 
ce. Public Markets [§ 21] Be 90 
d. Sale of Milk [§ 22] p 
2. In the Interest of Public Safety Ls 23-2514] p 91 
a. Sale of Liquor [§ 23] p 9 
b. Fiduciary Businesses [§ sel 
e. Skilled Employments [§ 25] p “Ol 
d. Building Restrictions [§ 2544] p 92 . 
3. Public Schools [§§ 26-27] p 92 
a. School Books [§ 26] p 92 
b. Vaccination of Pupils [§ 27] p 92 
. Statutes and Reports of Judicial Decisions [§ 28] p 98 
. Public Works [§ 29] p 93 
. Public Service or Utilities [§§ 30-41] p 93 
. In General [§ 30] p 93 
. Supplying Gas [§ 31] p 94 
. Supplying Electricity [§ 32] p 94 
. Supplying Water [§ 33] p 95 
. Transportation [§§ 34-37] p 95 
(1) In General [§ 34] p 95 
(2) By Ferry [§ 35] p 95 
(3) By Railway [§ 36] p 96 
(4) By Jitney or Motor Bus [§ 37] p 96 
f. Telegraph and Telephone [§ 38] p 97 
g. Toll Bridge [§ 39] p 97 
h. Turnpike [§ 40] p 97 
i. Wharf [§ 41] p 97 
7. Grant of Power to Care for and Preserve State Property [§ 42] p 97 
C. Construction of Franchise [§§ 43-44] p 97 
1. Character of the Franchise [§ 43] p 97 
2. Extent of the Franchise [§ 44] p 98 
D. Revocation of Franchise [§ 45] p 98 


VI. MONOPOLIES BY INDIVIDUALS [§ 46] p 99 
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VII. MONOPOLIES IN RESTRAINT OF TRADE BY COMBINATION OR CONTRACT [§§ 47-182] 


p 99 
A. Scope of Discussion [§ 47] p 99 
B. General Principles Affecting Validity [§§ 48-98] p 99 
1. At Common Law [§§ 48-53] p 99 
a. Monopolies [§§ 48-52] p 99 
- (1) In General [§ 48] p 99 
(2) Elements [§§ 49-52] p 100 
(a) Extent of Monopoly [§ 49] p 100 
(b) Injury to Public [§ 50] p 100 
(c) Intent [§ 51] p 101 
(d) Overt Act [§ 52] p 101 
b. Combinations in Restraint of Trade [§ 53] p 101 
2. Under Federal Legislation [§§ 54-7914] p 101 
a. The Sherman Anti-Trust Act [§§ 54-75] p 102 
(1) In General [§ 54] p 102 
(2) Purpose of Statute [§ 55] p 102 
(3) Validity of Statute [§ 56] p 103 
(4) Construction of Statute [§§ 57-58] p 103 
(a) In General [§ 57] p 103 
(b) Lerms Used in Statute [§ 58] p 103 
(5) Acts Prohibited by Statute [§ 59] p 104 
(6) Territorial Limitations on Operation of Statute [$§ 60-62] p 104 
(a) In General [§ 60] p 104 
(b) Interstate and Intra-State Commerce [§§ 61-62] p 105 
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aa. In General [§ 61] p 105 
bb. Interference with Both Interstate and Intra-State Commerce [§ 62] 
p 105 
(7) Elements of Liability under Statute [§§ 63-67] p 105 
(a) Combination or Contract [§ 63] p 105 
(b) Unlawful End or Means [§ 64] p 106 
(c) Intent [§ 65] p 106 
(d) Overt Act [§ 66] p 107 
(e) Haxisting Business as Prerequisite to Liability for Damages [§ 67] p 107 
(8) Character of Interference Necessary [§ 68] p 107 
(9) Hatent of Interference Necessary [§ 69] p 109 
(10) Reasonableness of Restraint as Affecting Liability [§§ 70-71] p 109 
(a) In General [§ 70] p 109 
(b) How Determined [§ 71] p 110 
(11) Who Liable [§ 72] p 11t 
(12) Size of Combination [§ 73] p 112 
HS} Monopoly Acquired by Efficiency [§ 7 4] p 113 
(14) Benefit to Public or Combination [§ 75] p 113 
b. The Clayton Act [§§ 76-79] p 113 < 
(1) In General [§ 76] p 113 
(2) Sherman Act Compared and Distinguished [§§ 77-79] p 113 
(a) In General [§ 77] p 113 
(b) Intra-State Commerce [§ 78] p 114 
(c) Retroactive Effect [§ 79] p 114 
ce. The Federal Trade Commission Act [§§ 7914-79%] p 114 
(1) Purpose and Effect [§ 7914] p 114 
(2) Validity [§ 7944] p 114 
(3) Power and Method of Determining Question of Unfair Competition [§ 7914] 
p 115 
(4) What Are Unfair Methods of Competition within the Statute [§ 79%] p 115 
(5) Proceedings before Commission [§ 79%] p 116 
(6) Who Are Subject to Orders of Commission [§ 79%] p 117 
(7) Judicial Review of Order [§ 79%] p 117 
3. Under State and Canadian Legislation [§§ 80-98] p 118 
a. In General [§ 80] p 118. 
b. Validity of Statutes [§§ 81-82] p 118 
(1) In General [§ 81] p 118 
(2) Statutory Exceptions and Exemptions [§ 82] p 120 
. Definitions and Distinctions m Terms Used [§ 83] p 121 
. Construction of Statutes [§ 84] p 122 
. Purpose of Statutes [§ 85] p 122 
. Territorial Limitations on Operation of Statutes [§$ 86-88] p 123 
(1) In General [§ 86] p 123 
(2) Interstate Commerce [§§ 87-88] p 124 
(a) In General [§ 87] p 124 
(b) Interference with Both Interstate and Tits: State Commerce [§ 88] . 
p 124 
g. Elements of Liability under Statutes [§§ Btu p 124 
(1) Combination [§ 89] p 124 
(2) Means [§ 90} p 125 
(3) Intent [§ 91] p 125 
(4) Overt Acts [§ 92] p 125 
. Character of Interference Necessary [§ 93] p 125 
Extent of Interference Necessary [§ 94] p 125 
. Reasonableness of Restraint as Affecting Liability [§ 95] p 126 
. Who Liable [§ 96] p 126 
. Monopoly Acquired by Efficiency [§ 97] p 127 
m. Repeal of Statutes [§ 98] p 127 
C. Articles and Commodities within Prohibition against Monopolies and Combinations in Restraint 
of Trade [§§ 99-101] p 128 
1. At°Common Law [§§ 99-100] p 128 
a. Articles of Common Necessity [§ 99] p 128 
b. Other Articles [§ 100] p 128 
2. Under Statutes [§ 101] p 129 
D. Forms of Combinations or Contracts [§§ 102-118] p 129 
1. In General [§ 102] p 129 
2. Pools [§ 103] p 130 
3. Trusts [§ 104] p 130 
4. Holding Corporations [§ 105] p 130 
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5. Consolidating Corporations [$§ 106-108] p 130 
a. Consolidating Other Corporations {§ 106] p 130 
b. Consolidating Private Businesses [{§ 107] p 182 
ce. Noncompeting Industries [§ 108] p 132 
6. Acquisition of Stock in Another Corporation [§§ 109-110] p 132 
a. In General [§ 109] p 132 
b. Under the Clayton Act [§ 110] p 133 
ts meee pele of Stock in Competing Corporations by Same Body of Stockholders [§ 111] 
3 
8. Corners [§ 112] p 134 
9. Leases or Licenses [§§ 113-117] p 134° 
a. At Common Law [§ 113] p 134° 
b. Under the Federal Anti-Trust Act [§§ 114-115] p 134 
(1) In General [§ 114] p 134 
(2) Patented Articles, Devices, or Machines [§ 115] p 135 
c.. Under the Clayton Act [§ 116] p 135 
d. Under State Legislation [§ 117] p 136 
10. Agreements for Division of Business or Territory [§ 118] p 137 
E. Particular Combinations, Contracts, or Acts Considered [§§ 119-182] p 138 
1. Manufacturers, Producers, and Dealers [§§ 119-143] p 138 
a. Right to Sell to Whom He Pleases [§§ 119-121] p 138 
(1) In General [§ 119] p 138 
(2) Persons Not Maintaining Indicated Resale Prices [§ 120] p 139 
(3) Persons Who Handle Goods of Competitors [§ 121] p 139 
b. Right to Discriminate in Prices [§ 122] p 139 
ce. Fixing of Resale Prices [§§ 123-127] p 140 
(1) Contract between Manufacturer or Producer and Retailer [§§ 123-125] p 140 
(a) In General [§ 123] p 140 
(b) Articles Manufactured under Patent [§ 124] p 141 
(ec) Articles Manufactured by Secret Process [§ 125] p 142 
(2) Contracts between Manufacturer and Numerous Dealers [§ 126] p 142 
(3) Combinations or Contracts between Associations of ell te GS and Dealers 
[§ 127] p 143 
d. Contracts Restricting Sales by Manufacturer or Producer to Vendee Only [§ 128] 


p 143 

e. Contracts Giving Vendee Exclusive Right to Sell in Designated Territory [§ 129] 
p 144 

f. Contracts Prohibiting Vendee from Purchasing Competitors’ Goods or Commodities 
[§ 130] p 144 


. Contracts Prohibiting Vendee from Selling Competitors’ Goods [§ 131] p 145 
. Contracts Limiting Territory in Which Resales May Be Made [{§ 132] p 146 
i. Contracts Requiring Vendee to Devote Entire Time to Sale of Goods Purchased 
[§ 133] p 146 
j. Contracts Imposing Restrictions as to Use or Resale of Articles Sold [§ 134] p 146 
. Combinations or Contracts. to Suppress Competition and Fix or Control Selling 
Prices [§§ 135-137] p 146 
(1) In General [§ 135] p 147 
(2) Particular Contracts or Combinations Held Unlawful [§§ 136-137] p 148 
(a) In General [§ 136] p 148 
(b) Goods Manufactured under Patent [§ 137] p 149 
1. Combinations or Contracts between Dealers Fixing Prices to Be Paid by Them, or Re- 
stricting Bidding [§ 138] p 150 
m. Combinations or Contracts to Buy from, or Sell to, Certain Persons Only [§§ 139-141] 
p 150 
(1) In General [§ 139] p 150 
(2) Prohibiting Sales Except to Designated Persons or Corporations [§ 140] p 150 
(3) Prohibiting Purchases from Designated Manufacturers or Producers [§ 141] 
p 151 
n. Combinations to Induce Others to Sell Only at Fixed Prices or to Designated Persons 
[§ 142] p 152 
0. Combinations to Limit Production and Sale [§ 143] p 152 
2. Transportation and Transportation Companies [§§ 144-153] p 153 
. In General [§ 144] p 153 
. Combinations or Agreements Fixing Rates for Transportation [§ 145] p 154 
. Control of One Carrier by Another [§ 146] p 155 
. Agreements for Division of Earnings, Business, or Territory [§ 147] p 156 
. Grant of Exclusive Privileges by Railroad Companies [§ 148] p 156 
. Street Railways [§ 149] p 157 
g. Terminal Companies and Facilities [§ 150] p 157 
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h. Car Service Associations [§ 151] p 158 # 
1. Combinations or Contracts between Railroads and Coal Mining Chop antes {§ 152] 
p 158 
j. Miscellaneous Combinations and Agreements [§ 153] p 159 
. Telegraph and Telephone Compames [§ 154] p 160 
. Gas and Electric Compames [§ 155] p 161 
. Insurance Companies and Business [§ 156] p 161 
. Exchanges [§§ 157-158] p 163 
a. Unobjectionable Operations or Rules [§ 157] p 163 
b. Objectionable Operations or Rules [§ 158] p 163 © 
. Associations for Gathering and Disseminating Trade Information [§ 159] p 164 
. Codperative Agricultural Marketing Associations [§§ 160-163] p 166 
a. Origin and Purpose [§ 160] p 166 
b. Validity of Statutes Authorizing Associations [§ 161] p 166 
ce. Lawfulness of Associations [§ 162] p 167 
d. Lawfulness of Contracts between Association and Members [§ 163].p 168 
9. Labor Combinations [§§ 164-167] p 168 
a. In General [§ 164] p 168 
b. Strikes [§ 165] p 169 
e. Boycotts [§ 166] p 170 
d. Rules of Labor Unions [§ 167] p 170 
10. Combinations or Contracts between Capital and Labor [§§ 168-169] p 171 
a. In General [§.168] p 171 
bb. “Closed Shop? Contracts [§ 169] p 171 
11. Combinations or Agreements to Fix Price of Labor [§ 170] p 172 
12. Theaters, Baseball, and Other Amusement Companies [§ 171] p 172 
13. Copyrighted Matter and Combinations or Agreements Relating Thereto [§§ 172-173] p 173 
a. Restriction of Terms of Sales by Copyright Owner {§ 172] p 173 
b. Combinations of Authors; Composers, and Publishers [§ 173] p 173 
14. Selling Agents or Agencies [§ 174] p 174 
15. Buying Agencies [§ 175] p.175.: 
16. Contracts for Sale of Business and Good Will [§§ 176-177] p 175 
a. At Common Law [§ 176] p 175 
s ashuch. Under Statutes [§.177].p. 176 
17. Giving Trading Stamps [§ 178] p 178 
18. Giving Rebates [§ 179] p 178 
19. Inducing Breach of Competitor’s Contracts [§ 180] p 178 
20, Injuring. Business of Competitor with Intent to Fix Prices after Removing Competition 
[§ 181] p 178 
, | 21. Miscellaneous Contracts or Combinations [§ 182] p 178 


WIL. SUITS BETWEEN MEMBERS OF COMBINATION [$$ 183-188] p 180 
A. Direct Suits [§§ 183-187] p 180 
ie 1. Lo Enforce Provisions of Combination or Contract [§§ 183-186] p 180 
a. Statement of Rule [§ 183] p 180 
b. Application of Rule [§§ 1842185] p 181 
(1) In General [§ 184] p 181 
. (2) For Share of the Profits [§ 185] p 182 
e. Procedure [§ 186] p 182 
2. To Enjoin Breach [§ 187] p 183 
_ B. Collateral Suits [§ 188] p 183 


IX. RIGHTS AND LIABILITIES OF PERSONS DEALING WITH COMBINATIONS [§§ 189-193] 
p 183 
A. Suits Involving Monopolization or Restraint of Trade [§ 189] p 188 
B. Contracts Collateral to, and Independent of, Combination Agreement [§§ 190= -193] p 183 
1. Rights of Combination or Members [§§ 190-192] p 183 
a. In General [§ 190] p 183 
b. Agency Contracts [§ 191] p 184 
‘e. Goods Sold or Services Rendered [§ 192] p 184 
2. Rights of Parties to Contracts with Illegal Combination or Members [§ 193] p 184 


X. TORTIOUS INJURIES TO PROPERTY OR PROPERTY RIGHTS OF COMBINATIONS OR MEM- 
BERS [§ 194] p 185 


XI. INJURIES TO THIRD PERSONS RESULTING FROM UNLAWFUL CONTRACTS OR COM- 
BINATIONS [§§ 195-208] p 186 
A. Right of Action [§§ 195-197] p 186 
1. At Common Law [§ 195] p 186 
2. Under Federal Anti-Trust Act [§ 196] p 186 
3. Under State Anti-Trust Acts [§ 197] p 187 
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. Nature of Action [§ 198] p 187 
. Jurisdiction [§ 199] p 187 
. Limitations [§ 19914] p 188 
. Parties [§ 200] p 188 
. Pleading [§§ 201-203] p 188 
1. In General [§ 201] p 188 
2. Restraint or Injury to Business or Property [§ 202] p 189 
3. Stating Causes of Action Separately [§ 203] p 189 
G. Evidence [§ 204] p 190 
H. Trial [§ 205] p 191 
I. Damages [§§ 316-207] p 191 , 
1, Action under Federal Anti-Trust Act [§ 206] p 191 
2. Action under State Anti-Trust Acts [§ 207] p 192 
J. Costs and Attorney’s Fees [§ 208] p 192 


XII. CRIMINAL PROSECUTIONS [§§ 209-226] p 192 
A. Limitations [§ 209] p 192 
B. Defenses [§ 210] p 192 
C. Indictment, Information, or Complaint [§§ 211-223] Pi 192 
1. In General [§ 211] p 192 
2. Charging Offense 8 212-220] p 192°. 
a. In General [§ 212] p 192 
b. Charging Offense in Language of Statute and Statutory Forms [§ 213] p 193 
. Combination, Contract, or Agreement [§ 214] p 193 
. Intent [§ 215] Pp 194. 
. Means [§ 216] p 194 
. Overt Act [§ 217] p 194 
. Success of Conspiracy [§ 218] p 1:95 
- Name of Person Injured [§ 219] p 195 
. That Defendants Were ge in Interstate Commerce [§ 220] p 195 
3. Negativing Exceptions [§ 221] p 195 
4, Description of Parties and Persons Not Made Desens [§ 222]. p 195 
5. Joinder of Parties [\ 223] p 195 
D. Variance [§ 224] p 195 
HK. Evidence [§ 225] p 195 
. F, Trial [§ 226] p 196 


XIII. PENALTIES [§§ 227-228] p 196 
A. In General. [§ 227] p 196 
B. Actions To Recover [' 228] p 197 


XIV. INJUNCTIONS, DISSOLUTION, AND RECEIVERSHIP [§§ 229-258] p 198 
A. Injunctions [§§ 229-245] p 198 
. In General [§ 229] p 198 
. Preference over Harsher Remedies [§ 230] p 198 
. Acts Enjoined [§ 231] p 199 
. Jurisdiction and Venue [§ 232] p 199 
. Who May Bring Suit [§§ 233-235] p 199 
a. At Common Law [§ 233] p 199 
b. Under Federal Anti-Trust Act and Clayton Act [§ 234] p 200 
ec. Under State Anti-Trust Acts and Constitutional Provisions [§ 235] p 201 
6. Conditions Precedent to Bringing Suit [§ 236] p 201 
7. Defenses [§ 237] p 201 
8. Parties and Process [§ 238] p 201 
9. Pleadings [§ 239] p 202 
10. Evidence [§ 240] p 202 
11. Production of Books and Papers [§ 241] p 203 
12. Dismissal of Bill [§ 242] p 203 
13. Decree [§§ 243-244] p 203 
a: In General [§ 243] p 203 
b. Violation [§ 244] p 203 
14. Dissolution of Injunction [§ 245] p 204 
B. Dissolution of Offending Combination [§§ 246-257] p 204 
1. In General [§ 246] p 204 
2. Grounds for Refusing Dissolution [§ 247] p 204 
3. Who May Bring Suit [§ 248] p 204 
4. Time of Bringing Suit; Dashes [§ 249] P 204 
5. Decree [§§ 250-255] p 205 
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In General [§ 250] p 205 


MONOPOLIES 


. Retaining Jurisdiction to Make Further Orders [§ 252] p 206 


a 
b. Injunction pending and after Dissolution [§ 251] p 205 
C 
d 


. Allowing Time for Dissolution [§ 253] p 206 


FRO 


. Staying Decree [§ 254] p 206 
. Application for Construction of Decree [§ 255] p 206 


6. Plans for Dissolution and Compliance with Decree |§ 256] p 206 
7. Rights of Stockholders and Others [§ 257] p 206 


C. Receivership [§ 258] p 207 


XV. QUO WARRANTO [§§ 259-268] p 207 

A. In General [§ 259] p 207 

B. Limitations [§ 260] p 208 

C. Persons Liable; Parties [§ 261] p 208 
Conditions Precedent [§ 262] p 208 
Pleadings [§ 263] p 208 
Evidence [§ 264] p 208 
Dismissal of Proceedings [§ 265] p 209 
. Judgment [§§ 266-268] p 209 

1. In General [§ 266] p 209 
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2. Retaining Jurisdiction To Make Further Orders [§ 267] p 209 


3. Receivership [§ 268] p 209 


XVI. PUBLIC SERVICE AND CORPORATION COMMISSIONS [§ 269] p 209 


CROSS REFERENCES 


Carrier, discrimination by generally see Carriers §§ 746 
et seq, 824 et sea, 945 et seq, 1015 et sea. 

Commerce, regulation of generally see Commerce § 87 
et sed. 

Consolidation of corporations generally see Corpora- 
tions §§ 3630-3669. ; : 

Conspiracy generally see Conspiracy 12 C. J. p 535. 

Constitutional law, privileges, immunities, and class 
legislation see Constitutional Law § 824 et seq. 

Contract in restraint of trade generally see Contracts 
§§ 416-432. 


Criminal law generally see Criminal Law 16 C. J. pp 1, 
45 (cross references). 

Exclusive franchise or right: 
Copyright and Literary Property 13 C. J. p 936. 
Franchises 26 C. J. pp 1005, 1007 (cross references). 
Inicenses 37 C. J. p 162. : 
Patents [30 Cyc 803]. 
Trade-Marks, Trade-Names, and Unfair Competition 

[38 Cyc 674]: 
Labor or labor union generally see Trade Unions. 
Tort generally see Torts [38 Cyc 408]. 


I. SCOPE OF DISCUSSION 


[§ 1] As limited in this title,t monopolies, com- 
binations, contracts, and acts in restraint of trade 
will be considered in the following aspects: (1) 


brought about by combination or contract between 
individuals or corporations or both.* (4) Combina- 
tions unlawful at common law as being in restraint 


Monopolies granted by the state or by subordinate 
governmental bodies, by special franchise.? 


nopolies by single individuals.’ 


of trade.*% 
(2) Mo- 
(3) Monopolies 


(5) Combinations, contracts, and acts 
denounced by the various anti-trust acts.*% 


II. DEFINITIONS AND TERMINOLOGY 


[§ 2] A. Monopoly; Monopolist; Attempt to 
The courts have found great difficulty 
in formulating an authoritative definition of the 
Originally the term necessarily 
implied a grant from the sovereign power;’ and the 


Monopolize.°® 


66 296 


term ‘‘monopoly. 


ae “Monopoly” defined see infra 

2. See infra §§ 13-45. 

3. See infra § 46. 

4 See infra §§ 47-182. 

44. See infra § 53. 

4144. See infra §§ 54-182. 

5. Terms used in anti-trust stat- 
utes see infra §§ 58, 83. 

6. Laredo v. International Bridge, 
etc., Co., 66 Fed. 246, 248, 14 CCA 1. 

72. Nationals Cotton: 2OiliiCo, may, 
Texas) 197°. S.° 115, 25 SCt 379. 49 
L. ed. 689; Com. v. Dyer, 243 Mass. 
472, 188 NE 296 [certiorari den 262 
U. S. 751 mem, 48 SCt 700 mem, 67 
L. ed. 1214 mem]; United Shoe Mach. 
Co. v. La Chapelle, 212 Mass. 467, 
99 NE 289; AnnCasi913D 715; 
Charleston, Gas Co. v. Kanawha Gas 
Co., 58 W. Va. 22, 50 SE 876, 878, 112 
AmSR 936, 6 AnnCas 154; and cases 
infra note 8. 


8 U. S.—Charles River Bridge v. ; 


Warren Bridge, 11 Pet. 420, 642, 9 
L. ed. 773, 9388; Bartholomew v. Aus- 
tin, 85 Bed. 359, 364, 29 CCA 568; 
U. S. vv. Trans-Missouri Freight 
Assoc., 53 Fed. 440, 452 [rev on other 
grounds 166 U. S. 290, 17 SCt 540, 
41 L. ed. 1007]. ° es 


Ala.—Ex p. Birmingham, 199 Ala. 
9, 74 S 51, 55; Birmingham, etc., R. 
Co. v. Birmingham St. R. Co., 79 Ala. 
465, 58 AmR 615; Georgia Fruit Exch. 
v. Turnipseed, 9 Ala. A. 123, 62 S 
542, 545. 

Fla.—Barbee v. Jacksonville, etce., 
Plank Road Co., 6 Fla. 262, 269. 

N. D.—Patterson v. Wollmann, 5 
aes 608, 615, 67 NW 1040, 38 LRA 


Tenn.—Leeper v. State, 103 Tenn. 
500, 514, 53 SW °962, 48° LRA’ 167; 
Memphis v. Memphis Water Co., 5 
Heisk. 495, 529. 

Tex.—Jones v. Carter, 45 Tex. Civ. 
A. 450, 454, 101 SW 514. 

W. Va.—Pocahontas Coke Co. v. 
Powhatan Coal, ete., Co., 60 W. Va. 
508, 520, 56 SE 264, 116 AmSR 901, 
10 LRANS 268, 9 AnnCas 667, 

[a] Similar definitions.—(1) “An 
institution, or’allowance by the King 
by his grant, commission, or other- 
wise to any person or persons, bodies 
politic or corporate, of or for the 
sole buying, selling, making, working, 
or using of anything, whereby any 
person or persons, bodies politic or 
corporate, are sought to be restrained 
of any freedom or liberty that they 


definition most frequently found of what ‘was origi- 
nally understood to be a monopoly at common law 
is an exclusive right granted by the sovereign power - 
to one person or class of persons of something which 
was before of common right.§ 


In time, the term 


had before, or hindered in their law- 
ful trade.” 3 Coke Inst. p 181 [quot 
Standard, Oil 'Co. v. U. S., 221 U. S. 1, 
bl sl SCty 502 55.5 Ty, eau o6.19. mee 
LRANS ‘834, AnnCas1912D 734; U. S. 
Mais ©. Knisht<«Com 156) Us Sso ts 5 
15 SCt 249, 39 L. ed. 325: Butchers 
Union Slaughter-House, ete., Co. v. 
Crescent City Livestock lLanding, 
ete; Cog Tit U.S. 746) 154. 4. °SCe 
652, 28 L. ed. 585; Ware-Kramer To- 
baceo Co. v. American Tobacco Co., 
180 Fed. 160, 170; In re Charge to 
Grand Jury, 151 Fed. 834, 835; Bar- 
tholomew v. Austin, 85 Fed. 359, 364, 
29 CCA 568; U. S. v. Trans-Missouri 
Freight. Assoc., 53 Med. 440, 452 
(rey on other grounds 166 U. S. 290, 
17 SCt 540, 41 L. ed. 1007); Thomp- 
son v. Haight, 23 EF. Cas.<No. 13,957; 
State v. Haworth, 122 Ind. 462, 23 
NE 946, 958, 7 LRA 240; Darcantel 
v. People’s Slaughter House, etc., Co., 
44° Lia, «Ann. 632, ~642;.- 11 1S 239s 
Wright v. State, 88 Md. 436, 448, 41 
A 795; Marshall, etc., Co. v. Nash- 
ville, 109 Tenn. 495, 71 SW 815, 8181. 
(2) “An Allowance by the King, to 
any Person or Persons, of the sole 
Buying, Selling, Making, Working, 
or Using of any Thing, whereby any 
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§§ 2-3], 


‘monopoly’? acquired a much broader significance, 
and it is not now confined to a grant of privileges 
but is understood to include a condition produced by 
the acts of individuals;® and such a monopoly is 
created when, as a result of efforts to that end, 
previously competing businesses are so concentrated 
in the hands of a single person or corporation, or a 
few persons or corporations acting together, that 
they have power practically to control the prices of 
commodities and thus practically to suppress com- 
Its dominant thought now is the sup- 
pression of competition on the unification of interest 
or management, or it may be through agreement 


petition.?° 


and concert of action.74 


A ‘‘monopolist’’ has been defined as one who, by 
the exercise of the sovereign power, takes from the 


Person is sought to be restrained 
from any Freedom which he had be- 
fore, or hindered from his lawful 
Trade.’ 1 Hawkins P. C. ec 79 § 1 
[quot State v. American Sugar Refin- 
ing Co., 138 La. 1005, 1019, 71 S 137; 
State v. Duluth Bd. of Trade. 107 
Minn. 506, 527, 121 NW 395, 238 
LRANS 1260]. (3) “A grant from 
the sovereign power of a state, by 
commission, letters-patent, or other- 
wise, to any person or corporation, by 
which the exclusive right of buying, 
selling, making, working, or using 
anything is given.’ Bouvier L. D. 
[quot Norwich Gas Light Co. v. Nor- 
wich City Gas Co., 25 Conn. 19, 38; 
Davenport v. Kleinschmidt, 6 Mont. 
502, 529, 13 PP 249. (app- dism “145 
.U. S. 644 mem, 12 SCt 983 mem, 36 
L. ed. 859 mem)]. (4) “Any = ex- 
clusive profit granted by the state. 
either to an individual, or to a cor- 


poration.” Camblos v.. Philadelphia, 
ete., R. Co., 9 Phila. (Pa.) 411, 423. 
(5) “An exclusive privilege not en- 


joyed by others.” Guthrie Daily 
Leader v. Cameron, 3 Okl. 677, 689, 
41 P 635. 

{b] Criticism of definition.—‘‘Our 
theory of government, proceeding di- 
rectly from the people and résting 
upon their will, is essentially differ- 
ent, at least in principle, from that 
of England; and common law maxims 
and definitions, framed while the 
judges were still under the spell of 
the Feudal System, must be con- 
strued by us in the light of changed 
conditions. Under our system of 
government, all rights and privileges 
are primarily of common right, un- 
less their restraint becomes neces- 
sary for the public good.” Thrift v. 
Elizabeth City, 122 N. C. 31, 37, 30 
SE 349, 44 _LRA 427. 

[c] Monopolies differed from “en- 
grossing” only in that in the case 
of a monopoly, a patent was had 
from the king, while engrossing was 
a transaction between individuals. 
State v. Duluth Bd. of Trade, 107 
Minn. 506, 121 NW 395, 23 LRANS 
4260: “Kngrossing” defined see infra 

3. , 
9. U. S.—National Cotton Oil Co. 
Va Dexas; 197. U.S.4115,.-25.SCt. 379, 
49 L. ed..689; Burrows y. Interbor- 
ough Metropolitan Co., 156 Fed. 389. 

Mass.—Com., v. Dyer, 243 Mass, 472, 
138 NE 296 [certiorari den 262 U. S. 
751 mem, 43 SCt 700 mem, 67 L. ed. 
1214 mem]; United Shoe Mach. Co. 
v. La Chapelle, 212 Mass. 467, 99 NE 
289, AnnCas1913D_ 715. 

N. Y.—Peo. v. North River Sugar 
Refining Co., 54 Hun 355 note, 377 
note, 3 NYS 401, 16 NYCivProc 1, 22 
AbbNCas 164, 2 LRA 33 [aff 121 N.Y. 
582, 24 NE 834, 8 AmSR 843, 9 LRA 
33, 18 NYCivProc 406, 25 AbbN 


Cas 1]. 
46 Tex. Cly.. 
A. 450, 101 Sw 514. 
Va.—Charleston Gas Co. Ka- 
nawha Gas Co., 58 W. Va. 22, So SE 
876, 878, 112 AmSR 936, 6 AnnCas 
154. 
And see cases infra this section. 
“A practical monopoly may exist 
without the aid of a legislative 


MONOPOLIES 


significance. 


ing.16 
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public that which belongs to it, and gives to the 
grantee and his assigns an exclusive use;'* but in 
view of the modern definition of ‘‘monopoly’’1* it 
seems the word ‘‘monopolist’’?’ now has a wider 


Attempt to monopolize.1* An attempt to monopo- 
lize means an attempt to get control of the industry 
in which defendant is engaged ‘‘by means which 
prevent other men from engaging in fair competi- 
tion with him.’’!5 

[§ 3] B. Forestalling, Regrating, and Engross- 
‘‘Forestalling’’ at common law eonsisted in 
the buying or contracting for any merchandise or 


victual coming on the way to market, or dissuading 


grant, as it may result from the con- 
trol of a trade or industry, brought 
about by means of contracts or 
combinations between competitors.” 
State vy. Duluth Bd. of Trade, 107 
Minn. 506, 529, 121 NW 395, 23 
LRANS 1260. 

10. U.S. v. American Tobacco Co., 
164 Fed. 700, 721 [rev on _ other 
grounds 221 U. S. 106, 31 SCt 632, 55 
L. ed. 663, and quot Love v. Kozy 
Theatre Co., 193 Ky. 336, 236 SW 243, 
245, 26 ALR 364; Atty-Gen. v, Na- 
tional Cash Register Co., 182 Mich. 
99, 148 NW 420, 428, AnnCasi1916D 
638; State v. Duluth Bd. of Trade, 
107 Minn. 506, 529, 121 NW 395, 23 
LRANS 1260; State v. Standard Oil 
Co., 218 Mo. 1, 116 SW 902, 1045 (aff 
224 U. S. 270, 32 SCt 406, 56 L. ed. 
760);' Peo. v. American Ice Co.. 120 
NYS 448, 4561. 

[a] “In the modern and wider 
sense (1) monopoly denotes a com- 
bination, organization or entity so 
extensive and unified that its tend- 
ency is to suppress competition, to 
acquire a dominance in the market 
and to secure the power to control 
prices to the public harm with re- 
spect to any commodity which people 
are under a practical compulsion to 
buy.” Com. v. Dyer, 243 Mass. 472, 
486, 138 NE 296 [certiorari den 262 
U. S. 751 mem, 438 SCt 700 mem, 67 
L. ed. 1214 mem1]. (2) The word 
“monopoly” as now used includes any 
combination, the tendency of which 
is to prevent competition in its broad 
and general sense and to control and 
thus at will enhance prices _to the 
detriment of the public. Peo. v. 
North River Sugar Refining Co.. 54 
Hun (N. Y.) 355 note, 877 note, 3 
NYS 401, 16 NYCivProc 1, 22 AbbN 
Cas. 164," 2" GRA 33? “Laff 7127) oN. oY. 
582, 24 NE 834, 8 AmSR 843, 8 LRA 
33, 18 NYCivProc 406, 25 AbbNCas 1, 
and quot Continental Securities Co. 
vy. Interborough Rapid Transit Co., 
165 Fed. 945, 958; Love v. Kozy 
Theatre Co., 198 ‘Ky. 336) 236 ‘SW 
248, 245, 26 ALR 364; State v. East- 
ern Coal Co., 29. R. I. 254, 259, 70 A 
1,” 132° AmSR 817, 717) AnnCas' 796; 
Walter A. Wood Mowing, etc., Co. v. 
Greenwood Hardware Co., 75 S. C. 
378, 3838, 55 SE '973,''9 AnnCas 902; 9 
LRANS 501; Jones v. Carter, 45 Tex. 
Civ. A. 450, 454, 101 SW 514; Poca- 
hontas Coke Co. v. Powhatan Coal, 
etc., Co., 60 W. Va, 508, 520,56 SE 
264, 116 AmSR 901, 10 LRANS 268, 
9 AnnCas 667]. (3) “A monopoly 
consists in the ownership or control 
of so large a part of the market sup- 
ply or output of a given commodity 
as to stifle competition, restrict the 
freedom of commerce, and give the 
monopolist control over prices.’”’ Con- 
ley v. Daughters of Republic, (Civ. 
A.) 151 SW 877, 883 [rev on other 


verounds 106.) Tex~ 80)156. Swe) 197, 


157 SW 9387]. (4) “A monopoly ex- 
ists where all, or so nearly all, of 
an article of trade or commerce 
within a community or district is 
brought within the hands of one man 
or set of men, as to practically bring 
the handling or production of the 
commodity or thing within such sin- 


’ 


persons from bringing their goods or provisions 
there, or persuading them to raise their prices,* 


gle control to the exclusion of com- 
petition -of free traffic. therein.” 
Herriman vy. Menzies, 115 Cal. 16, 20, 
44 P 660, 46 P 730, 56 AmSR 81, 35 
LRA 318 [quot Continental Securi- 
ties, Co. v. Interborough Rapid Tran- 
sit Co., 165 Fed. 945, 958; Grogan v. 
Chaffee, 156 Cal. 611, 105° P 745, 746, 
27 LRANS 395; Peo. v. American Ice 
Co., 120 NYS 4438, 457; Peo. v. Ga- 
lanes, 15 Porto Rico 365, 371]. 

{b] Other definitions—(1) “Any 
combination or contract, the tend- 
ency of which is to prevent compe- 
tition in its broad and general sense 
and to control prices to the detri- 
ment of: the public, and the form 
assumed is immaterial.” Jones v. 
Carter, 45 Tex. Civ. A. 450, 454, 101 
SW 514. (2) “The sole power (or 
a power largely in excess of that 
possessed by others) of dealing in 
some particular commodity, or at 
some particular place or market; or 
of carrying on some particular busi- 
ness.” Rapalje & L. L. D. [quot 
Davenport v. Kleinschmidt, 6 Mont. 
502, 529, 18 P 249 (app dism 145 U. 
S. 644 mem, 12 SCt 983 mem, 36 L. 
ed. 859 mem)]. To same effect San 
Diego Water Co. v. San Diego Flume 
Co),2 108 Cali 2549; 5597941 PS495 2729 
LRA 839. (3) “‘The control of goods 
or service which the public desires 
to obtain.” U.S. v. Whiting, 212 Fed. 
466, 478. (4) “The exclusive control 
of supply and price, due either to a 
single ownership of a large part of 
the sources of supply, or unity of 
action among a large proportion of 
the owners of such sources.’ Pereles 
v. Weil, 157 Fed. 419, 427 [app dism 
179 Fed. 1022, 102 CCA 667]. (5) 
“The exclusive power, right, or priv- 
ilege of selling a commodity; the ex- 
clusive power, right or privilege of 
dealing in the same article, or trading 
in the same market; sole command in 
the traffic in anything, however ob- 
tained.” State v. Central Lumber Co.. 
24 S. D. 136, 152, 1283 NW 504, 42 
LRANS 804. (6) “It is said to be a 
monopoly when one person alone 
buys up the whole of one kind of 
commodity, fixing a price at his own 
pleasure.” Black L. D. [quot State 
v. Eastern Coal Co., 29 R. I. 254, 260, 
70 Ail, 182 AmMSR 817, 17 AnnCas 96]. 
(7) “A monovoly exists when the 
manufacture, and sale of any com- 
modity is restrained to one or a cer- 
tain number.” Seattle v. Dencker, 
58 Wash. 501. 510, 108 P 1086, 28 
LRANS 446, 137 AmSR 1076. 


11. National Cotton Oil, 2Co, 
Texas, 197 U.S: 115, 129,25 Sct 379, 
(49 L. ed. 689. 

12. Allen v. Hunter, 1 F. Cas. No. 


225, 6 McLean 303. 

13. See supra text and notes 9-11. 

14. Used in the Sherman Anti- 
Trust Act see infra § 58. 

15. U.S. v. Whiting, 212 Fed. 466, 
478; In re Greene, 52 Fed. 104, 116. 

16. As constituting monopolies by 
individuals see infra § 46. 

17. Botelor v. Washington, 3 F. 
Cas." No, 15685, 2° Cranch’ GC) 'C. '676; 
Com. v. International Harvester Co., 
USL ORY. bo LI 95 T8ih 115 SW 03;5138 
AmSR 256; Barton v. Morris, 10 
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and the term was subsequently defined by statute in 


practically the same language.'® 


‘‘Regrating’’ consisted of buying up necessaries 
after they have reached market with the intention 
of reselling them in the same. market at an en- 
hanced price;!° and this term was subsequently de- 
fined by statute in substantially the same lan- 


guage.?° 


Engrossing consists in getting into one’s posses- 
sion, or buying up, large quantities of corn, or other 
dead victual, with intent to sell them again.” 
grossing, it is said, is the most ‘comprehensive of 
all the offenses of this general nature, covering all 
buying of necessaries at. markets or elsewhere with 
intent to sell again, and especially much buying of 
this sort with intent to control the market.?? 

A trust, as herein used, is a 
combination, confederation, or contract, express or 
implied, between individuals or corporations or 
both, which aims at a union of energy, capital, and 
interest in order to eliminate competition, limit pro- 
duction, and control the price of commodities or 
services for the benefit of the parties thereto and 


[§ 4] C. Trust.28 


to the injury of the public, and 


Philas)s (Bas) 41860,." 8615.5 Dutton) uv. 
Knoxville, 121 Tenn, 25, 113 SW 381, 
383, 180 AmSR 748, 16 AnnCas 1028; 
Nashville v. Hager, 5 Tenn. Civ. A. 
192, <215. 

[a] Another definition. — ‘‘Every 
practice or device by act, conspiracy, 
words or news to enhance the price 
of victuals and other merchandise.” 
' Kiingel’s Pharmacy v. Sharp, 104 Md. 
218, 230, 64 A 1029, 118 AmSR 399, 
7 LRANS 976, 9 AnnCas 1184. 

{b] Rye-chop is not ‘‘provision or 
article of food’ within the meaning 
of a by-law which makes it unlawful 
for any person ‘‘to buy up any pro- 
vision or article of food coming to 
market.’ Botelor v. Washington. 3 
Ey C€ast Nos 15685;.2 Cranch"C.1Cy 67/6; 

18. St. 5 & 6 Edw. Vic 14 (“The 
buying or contracting for any mer- 
chandize or victual coming in the 
way to market; or dissuading persons 
from bringing their goods or provi- 
sions there; or persuading them to 
enhance the price, when there; any 
of which practices make the market 
dearer to the fair trader’); 4 Black- 
stone Comm. p 158. 

19. Nashville v. Hager, 5 Tenn. 
Civ. A. 192, 215; Rex w=. Rusby, 2 
Peake N. P. 189. 

20. St. 5 & 6 Edw. Vic 14 (“The 
buying of corn, or other dead victual, 
in any market, and selling it again in 
the same market, or within four 
miles of the place’); 4 Blackstone 
Comm. p 159. 

[a] “‘A regrator’ was, by the 
same statute, defined to be one who 
did ‘by any means regrate, obtain, 
or get into his hands or possession 
in any fair or market, any corn, wine, 
fish, butter, cheese... or any dead 
victual whatsoever, that shall be 
brought to any fair or market to be 
sold, and to sell the same again in 
any fair or market holden in the 
same place, or within four miles 
thereof.’” York City v. Hatterer, 48 
Pa, Super. 216, 219. 

21. 4 Blackstone Comm. p_ 158 
[quot Com. v. International Har- 
vester Co., 131 Ky. 551, 578, 115 SW 
703, 183 AmSR 256]. To same effect 
Pratt v. Hutchinson, 15 Bast 511, 
516, 104 Reprint 936; Rex v. Webb, 
14 East 406, 419, 104 Reprint 658. 

[a] Statutory definition. — “Hn- 
grossing’ was defined in 6 & 6 Edw. 
VI c 14, providing that ‘“Whatsoever 
person or persons... Shall engross 
or get into his.or their hands by buy- 
ing, contracting, or promise-taking, 
other than by demise, grant, or lease 
of land, or tithe, any corn growing 
in the fields, or any other corn or 
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-ereate a monopoly.*4 


[§§ 3-7. 


nits are also defined in 


‘ some jurisdictions by statutes varying somewhat in 


phraseology but which in general effect are the same 
as the definition just given.?® In the typical scheme 
of this kind the majority of the shares in each of 
the constituent corporations is made over to a board 
of trustees who thereafter conduct all the business 


without competition.?® 


En- 


which tends to ! its price within 


grain, butter, cheese, fish, or other 
dead victual, whatsoever, within the 
realm of England, to the intent to 


sell the same again, shall be accepted. 


reputed, and taken an unlawful en- 
grosser or engrossers. ... The sole 
trade of anything is ‘engrossing’ ex 
rei natura, for whosoever hath the 
sole trade of buying and selling hath 
‘engrossed’. that trade; and whoso- 
ever hath the sole trade to any coun- 
try, hath the sole trade of buying and 
selling the produce of that country, 
at his own price, which is an _‘en- 
grossing.’’’ Standard Oil Co. v. U.S., 
1, O37 81" SCt 502,,.55 Loved, 
619, 384 LRANS 834, AnnCas1912D 
734, 

[b] Wops may be the Subspor OF 
the offense of engrossing, 
Lee Rarcpaayl = 1 Hast 143, 102 Reprint 


fe] Salt is a victual within the 


statute against engrossing. Rex v. 
arennerds Cro. Car. 231, 79 Reprint 
22. Rex vy. Maynard, Cro. Car, 231, 


79 Reprint 802. 
: ane Illegality of trusts see infra 
§ 104. 

24. U. S.—U. S.-v. Northern Se- 
curities Co., 120 Fed. 721, 724 [aff 
193 U. S. 197, 24 SCt 4386, 48 L. ed. 
679]; U. S. Chemical Co. v. Provi- 
dent Chemical Co., 64 Fed. 946, 950. 

Ill.—Chicago, ete., Coal Co. v. Peo 


WaT Act 5, idee) [atin 214 TI 14, 
73. NE tod 
Mo.—State v. Firemen’s Fund Ins. 


Co., 152 Mo. 1, 43, 52 SW 595, 45 LRA 


363. 
Tex.—Queen Ins. Co. v, State, 86 
.22 LRA 


pe: 250, 266, 24 SW 397, 

W. Va.—Pocahontas Coke Co. vy. 
Powhatan Coal, ete., Co., 60 W. Va. 
508, 520, 56 SE 264, 116 AmSR 901, 
10 LRANS 268, 9 AnnCas,,667. 

[a] In the olden times “such 
practices were called contracts in re- 
straint of trade. Now-a-days they 
are called trusts. There is no dif- 
ference in the principle. There is a 
difference in the extent and the 
methods, Those the courts con- 
demned long ago were as mere sap- 
lings compared to the mammoth oaks, 
when considered: alongside of those 


of to-day.” State v. Firemen’s Fund 
Ins; Go.» 152: Moy 1) 4475 2S Ww, 595, 
45 LRA 363. 

25. See statutory provisions; and 
Niagara F. Ins. Co. v. Cornell,: 110 
Fed. 816 (Nebraska statute): Fire 


Ins. Cos. v. State, 75 Miss. 24, 22 S 
99; State v. Buckeye Pipe Line Co., 
61 Oh. St. 520, 56 NE 464; American 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and'note number. 


[§ 5] D. Holding Corporation.*’ 
poration is an arrangement by which the stocks 
of two or more corporations are held by another 
with a design to Spee. competition, restrain 
trade, or create a monopoly.** 

-$§ 6] E. Pool.?° 
tributing money to be used for the purpose of in- 
creasing or depressing the market. price of stocks, 
grain, or other commodities; also the aggregate of 
the sums so contributed.*° 

[6.7] F. Corner.* 
where a particular article of commerce or a vendi- 
ble stock is so engrossed or manipulated as to 
make it scarce or plentiful in the market at the will 
of the combination operating it, and then to place 
their power.*? 


A holding eor- 


A eombination of persons con- 


A eorner of a market occurs 


Handle Co., Ltd. v. Standard Handle 
Co; Fenny VCh A) 59 Siw 48-098 
Waters-Pierce Oil Co. v. State, 19 
Tex: Cive: A. 1,2 4429S W<'936 “faft 277 
oan a 28720 SCt OLS 94s iL: Seds 

[a] In Missouri under Rev. St. 
(1899) ¢@.143, St. .Annot:?:(1906)- §§ 


8965-8992, there must be a combina- 


tion of capital, skill, or acts by two 
or more. “Combination” as so used 
means ‘‘union” or ‘association.’ 


State v. Standard Oil Co., 218 Mo. 1, 
116 SW 902 [aff 224 U. S. 270, 32 SCt 
406, 56 L. ed, 7601. 
_ 26. State v. Nebraska Distilling 
Co., 29 Nebr. 700, 46 NW 155; Peo. v. 
North River Sugar Refining Co., 121 
N. Y..582, 24 NE 834, 18 AmSR 848, 
9 LRA 33, 18 NYCivProc 406, 25 Abb 
NCas 1; State v. Standard Oil Co., 49 
Oh. St. 137, 30 NE 279, 34 AmSR 541, 
15 LRA 140. 
27. IWegality of holding corpora- 
tion aa infra § 105. 
S. v. Reading Co., 253 U. S. 
26, 40 Set 425, 64 L. ed. 760; Stand- 
ard Oil Co. v. U. Sie 2215 OE 's. 1;'31 
SCt 502, 55 L. ed: 619, 34 LRANS 
834, AnnCas1912D 734; Northern Se- 
Curities (Conv Ue (Sod 93) Des Ss 19 7F 
24 SCt 436,. 48 -L.° ed: 679; Peo. vw. 
Chicago Gas Trust Co., 130 Ill. 268, 
22 NE 798, 17 AmSR 319, 8 LRA 497; 
Southern Electric Securities Co. vs 
195, 44 SE 785, 124 


State, 91 Miss. 
AmSR 638; MacGinniss v. Boston, 
ete., Cons. Copper, etc., Min. Co., 29 
Mont. 428, 75 P 89. 

29. Tllegality of pooling combina- 
tions see infra 108. 


30. Webster D.; Black L. D. [both 
quot Mollyneaux y. Wittenberg, 39 
Nebr. 547, 557, 58 NW 205]. 

[a] Another definition.—‘A com- 
bination having the intention and. 
power, or tendency, to monopolize 
business, or control production, or to 
interfere with trade, or to fix and 
regulate prices, and the like.” Chi- 
cago, etc., Coal Co. v. Peo.,; 114 ‘Ill. 
ALTO, (LT2" Path 214" ST) edo 1 Sey See 


7701. 

; cee Illegality of corners see infra 
" 32. Kirkpatrick v. Bonsall, 72 Pa. 
155, 158; Morris Run Coal Co. v. Bar- 


clay Coal Col, (68 Par 178.8 =AmR 
[a] Other definitions.—‘‘A monop- 


olizing of the marketable supply of a 
stock or commodity, by purchasing 
for immediate or future delivery, 
generally by a_ secretly organized 
combination for the purpose of‘ rais- 
ing the price.’’ Century D. See also 
Gaming § 113. ; F 


§§ 8-12] 


[§ 8] A. Medieval Franchises. The medieval sys- 
tem was based upon the establishment of special 
privileges for certain persons which enabled those 
who possessed them to exclude others from defined 
Thus, various franchises accompanied 
the manorial system—frankfold and park, warren 
and piscary, smithy and bakehouse, mill and mar- 
ket;** while in the towns were the gild merchant 
with its monopoly of trading and the various craft 
gilds, having special rights in various manufac- 
These general arrangements by special 
franchises were well accepted at the time, so in ac- 
cordance were they with medieval ideals. 

[§ 9] B. Patents of Monopoly. Toward the end 
of the sixteenth century the grant of special patents 
of monopoly by the crown, originally instituted as 
a method of encouragment of new industries and 


activities. 


tures.?# 


MONOPOLIES 
III. HISTORICAL 


poliey.4*8 


large enterprises, as glass and steel, was felt to be- 


IV. LEGAL CONDEMNATION OF MONOPOLIES 


[§ 12] Monopolies have always been considered 
odious at common law,** inimical to the public wel- 


fare,*® and against public policy.*® 


whether created by governmental grant or by the 
acts of private parties, persons, or corporations,*” 
since the effect on industrial liberty and the price 
of commodities will be the same irrespective of the 


Sa. sees, le 5. 11 en. VL, 195. Hix 
v. Gardiner, 2 Bulstr. 195, 80 Reprint 
1062; Fermor vy. Brooke, Cro. Eliz. 
203, 78 Reprint 459; Fitzwalter’s 
Case, 3 Keb. 242, 84 Reprint 699, all 
early English cases. 

34. See early cases such as Lon- 
don’s Case, 8 Coke 121b, 77 Reprint 
658; Freemantle v. Silk-Throwsters, 
1 Lev. 229, 83 Reprint 382; Davenant 
vy.  Hurdis, Moore K. B. 576, 72 Re- 
print 769; London Gunmakers vy. Fell, 
Willes 384, 125 Reprint 1227. 

35. Monopolies Case, 11 Coke 84b. 
77 Reprint 1260. 

36. St. 21 James I ec III (among 
the exceptions were included all 
grants of privileges under acts of 
parliament, patents granted for a 
limited time, and monopolies as to 
printing and as to certain warlike 
manufactures and materials). 

37. Conspiracy to injure trade see 
Conspiracy § 43. 

38. See the Lombard’s Case, Lib. 
Ass. 276 Pl. 38 (an indictment for 
promoting the enhancing of the price 
of merchandise). 

39. Anonymous, 12 Mod. 248. 88 
Reprint 1297 (leave was granted to 
file an information against several 
plate button makers for combining 
by covenants not to sell under a set 
rate, and Lord Holt said: “It is fit 
that all confederacies, by those of 
trade to raise their rates, should be 
suppressed’’). 

. Rex v. Cambridge Journey- 
men-Taylors, 8 Mod. 10, 88 Reprint 9 
(one Wise and others were indicted 
for a conspiracy among themselves 
to raise their wages, and were found 
guilty. Upon motion for arrest of 
judgment the court held that it was 
proper to indict for the conspiracy 
itself, regardless of whether it had 
been carried out). 

41. See Y. B..2.Hen.,V f 5.1.26 
(where in an action of debt on an 
obligation with a condition against 
the use of the art of dyer’s craft 
within a town for a certain time, 
Hull interrupted counsel with: ‘In 
my opinion you might have de- 
murred upon him, that the obliga- 
tion is void, for that the obligation 
is against the common law, and by 
God if the plaintiff were here, he 
should go to prison until he paid a 
fine to the king’). See also Jelliet 
v. Broad, Noy 98, 74 Reprint 1064, 

42. Claygate v. Batchelor, Owen 


a a a a ee nS Ee 
) 


And this is so 


labor.*? 


143, 74 Reprint 961 (a bond against 
using the trade of haberdasher with- 
in certain cities was put in issue “and 
all the justices agreed that the condi- 
tion was against law, and then all 
is void, for it is against the liberty 
of a free-man, and against the stat- 
ute of Magna Carta, cap. 20, and is 
against the commonwealth’’). See 
also Clerke vy. Comer, Cas. t. Hardw. 
53, 95 Reprint 33. 

43. See Contracts §§ 440-432. 

[a] The modern distinctions have 
their beginning in Mitchel v. Rey- 
nolds, 1 P. Wms. 181, 24 Reprint 347. 
44. Ala.—Georgia Fruit Exch. v. 
Turnipseed, 9 Ala. A. 123, 62 S 542. 
Conn.—Connors v. Connolly. 86 
Conn. 641, 86 A 600. 45 LRANS 564. 
Ind.—American Express Co. vy. 
Southern Indiana Express Co., 167 
Ind. 292, 78 NE 1021. 
Iowa.—Reeves v. Decorah Farmers’ 


Co-op. Soc., 160 Iowa 194, 140 NW 
844, 44 LRANS 1104. 
Ky.—Merchants Ice, ete., Co. v. 


Rohbrman, 138 Ky. 530, 128 SW 599, 

137 AmSR 390, 30 LRANS 973. 
Mich.—Richardson v. Buhl, 177 
Station 


Mich. 632, 48 NW 1102, 6 LRA 457. 
Mo.—State v. Cupples 

ent: etc., Co., 283 Mo. 115, 223 SW 

Oh.—State v. Standard Oil Co., 49 

Oh. St. 137, 30 NE 279, 34 AmSR 


541, 15 LRA 145. 

Eng.—Monopolies Case, 11 Coke 
84b. 77 Reprint 1260. 

45. U. S.—Standard Oil Co. v. U. 
S., 221: U. Sial, 81-SCt 502,:.56, L. ed, 
$19, 34 LRANS 834, AnnCas1912D 
734 
Conn.—Connors v. Connolly. 86 
Conn. 641, 86 A 600, 45 LRANS 564. 
Ind.—American ELOESS ee COsn Ve 
Southern Indiana Express Co., 167 
Ind. 292, 78 NE 1021 
Ky. —Pond Creek Coal Co. v. Les- 
ter, 171 Ky. 811, 188 SW 907. 
La.—State v. American Sugar Re- 
fininsy Con 1 38), Wan A005, tdi Ls8 7. 
Mass.—Com. v. Dyer, 2438 Mass. 
472, 188 NE 296 [certiorari den 262 
U.S. 751 mem, 43 SCt 700 mem, 67 
L. ed. 1214 mem]; Taylor v. Blanch- 
ard, 13 Allen 370, 90 AmD 203. 

Eng.—Monopolies , Case, 11 Coke 
84b, 77 Reprint 1260 
46. Ala.—Tuscaloosa Ice Mfg. Co. 
v. Williams, 127 Ala. 110, 28 S 669. 
85 AmSR 125, 50 LRA 175. 


Gal.—Pacific Factor Co. v. Adler. |’ wich City Gas Co., 25 Conn. 19. 
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come so great an abuse when patents were granted 
for ordinary trades and commodities, as oil and 
leather, that all monopolies were decried, and de- 
clared to be against the common law.*® 
statute of monopolies, passed in 1623, abolished all 
existing monopolies, with certain exceptions, and 
declared them to be contrary to law and void.*® 

[§ 10] C. Conspiracies against Trade.*’ From the 
earliest times®® it was considered a serious matter 
if several combined to control trade or enhance 
price,®® whether or not the conspiracy was carried 
out or individuals were harmed.*° 

[§ 11] D. Contracts in Restraint of Trade. 
consequence of all this, from the earliest times*t 
contracts or arrangements in restraint of trade or 
labor*? were held unenforceable as against public 


And the 


In 


method by which the monopoly is created ;48 and it 
has been said that monopolies are especially intoler- 
able where they concern the basic resources of 
individual existence, that is to say, the capacity to 
They require neither express statutes nor 
constitutional prohibitions to make them illegal.5° 

- Reasons assigned for holding monopolies unlawful 


90_Cal. 110, 27 P 36, 25 AmSR 102. 
Ill.— Distilling, etc., Feeding Co. v. 
ae 156 Ill. 448, 41 NE 188, 47 AmSR 


Oney. —Love v. Kozy Theatre Co., 193 
Ky. 336, 236 SW 243, 26 ALR 364; 
Merchants Ice, etc.. Co. v. Rohrman, 
138 Ky. 530, 128 SW 599, 137 AmSR 
aes Bo rane Ge Anderson v. 
e y W 670, 11 K 
570, 6 LRA 390. . xs 
‘La.—State v. American Sugar Re- 
fining Co., 138,La. 1005,.71.S 137: 
India Bagging Assoc. v. Kock, 14 La. 
Ann, 168. 

Mass.—Com. v. Dyer, 243 Mass., 
472, 138 NE 296 [certiorari den 262 
U. S..751 mem, 43 SCt 700 mem. 67 
L. ed. 1214 mem]; Gamewell- Fire. 
Alarm Tel. Co. v. Crane, 160 Mass. 
50, 35 NE 98, 39 AmSR 458, 22 LRA 


673. 

Mich.—Richardson y. Buhl, 177 
Mich. 632, 43 NW 1102, 6 LRA 457. 

Mo. — State v. Cupples Station 
ay ete., Co., 283 Mo, 115, 223 SW 

Nebr.—State v. Nebraska Distill-. 
ing Co., 29:.Nebr. 700, 46 NW 155. 

N. Y.—Peo. v. Duke, 19 Misc. 292, 
44 NYS 336. 

Oh.—State v. Standard Oil Co., 49 
Oh.. St. 137, 830 NE 279, 34 AmSR 541, 
15 RA. 145. 

Pa.—Morris Run Coal Co. v. Bar- 
clay ,;Coal .Co., 68 Pa. 173,.8 AmR. 159. 

Eing.—Monopolies Case, 11 Coke 
84b, 77 Reprint 1260. 

“It is alike destructive to both indi- 
vidual enterprise and individual pros- 
perity, whether conferred upon cor- 
porations or individuals, and there- 
fore public policy is, and ought to be, 
as well as public sentiment against 
it.’ Richardson v. Buhl, 77 Mich. 
632, 658, 43 NW 1102, 6 LRA 457. 

47. Connors v. Connolly, 86 Conn. 
641, 86 A 600, 45 LRANS 564: State 
v. American Sugar Refining Co., 138 
La. 1005, 71 S 187; State v. Standard 
Oil Co.,-.49 > Oh. Siti; 137, ) 830 INE. 2793 
34 AmSR 541, 15 LRA 145, 

48. State v. Standard Oil Co. 


abheneety s 

49. Connors y. Connolly, 86 Conn. 
641, 86 A 600, 45 LRANS 564. 

50.. Birmingham,. etc.. R. Co. v. 
Birmingham St. R. Co., 79 Ala. 465, 
58 AmR 615; Georgia Fruit Exch. 
v. Turnipseed, 9 Ala. A. 123, 62 S 
542; Norwich Gas .Light Co. v. Nor- 
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may be summarized briefly as follows: 
a monopoly tends to prevent competition and en- 
hance the price of the article monopolized.** 
tends to deteriorate the quality of a commodity 
or service to which the monopoly relates.” 
has a tendency to deprive persons who otherwise 
would be employed of their means of livelihood,** 
and involves a derogation of the common-law right 
in virtue of which any member of the community 
may exercise any trade or business he pleases and in 
such manner as he thinks best in his own interests.°* 


MONOPOLIES 
(1) Because 
(2) It 


(3) It | federal statutes 


criminally.®® 


[§§ 12-13 


Status at common law and under statutes com- 
pared. While at common law combinations between 
individuals or corporations creating monopolies are 
unlawful only in the sense of being unenforceable,®® 


and organic and statutory provi- 


sions of practically all states have not only re- 
affirmed the common-law illegality of monopolies, 
but have gone beyond it by making the parties liable 
for damages to third persons for injuries sustained 
by them by reason of the monopoly, and also liable 


V. MONOPOLIES CREATED BY FRANCHISES 


[§ 13] A. Capacity to Grant Franchises—1. Legis- 
It is generally held that state legislatures 
may grant exclusive franchises, even despite general 


lature. 


or special constitutional provisions 


U. S—Standard Oil Co. v. U. 
S221. So 1, 3f SCt. 502, 55 Th. ed: 
619, 34 LRANS 834, AnnCas1912D 
734; National Cotton Oil Co. v. Texas, 


DO Uses Llpwws. SCt 8/9495 ed. 
689; Butchers Union Slaughter- 
House, etc., Co. v. Crescent City 


Livestock Landing, etc., Co., 111 U. S. 
%46,, 4. SCt,, 652, -28—L, “ed. 585. 

Ala.—Tuscaloosa Ice Mfg. Co. v. 
Williams, 127 Ala. 110, 28 S 669, 85 
AmSR_ 125, 50 LRA 175; iesornda 
Fruit Exch. vy. Turnipseed, 9 Ala. 
123, 62 S 542. 

Cal.—Pacifie Factor Co. v. Adler, 
90 Cal. 110, 27 P 36, 25 AmSR 102. 

Ill.—Harding v. American Glucose 
Co., 182 Ill. 551, 55 NE 577, 74 AmSR 
189, 64 LRA 738. 

Ind.—Tousey v. Indianapolis, 175 
Ind. 295, 94 NE _ 225, 

Ky.—Love v. Kozy Theatre Co., 193 
Ky. 336, 236 SW 243, 26 ALR 364. 

La.—State v. American Sugar Re- 

fining ©o.? 0188 (a. 1005, 7 S87 137;; 
India Bagging Assoc. v. Kock, 14 La. 
Ann. : 
Mass.—Com. v. Dyer, 243 Mass. 
472, 138 NE 296 [certiorari den 262 
U. S. 751 mem, 43 SCt 700 mem, 67 
L. ed. 1214 mem]. 

Minn.—Minnesota Wheat Growers’ 
Co-op. Marketing Assoc. v. Huggins, 
203 NW 420, 423; State v. Duluth Bd. 
of Trade, 107 Minn. 506, 121 NW 
395, 23 LRANS 1260. 

Oh.—State v. Standard Oil Co., 49 
Oh. St. 137, 30 NE 279, 34 AmSR 541. 

Pa.—yYork City v. Hatterer, 48 Pa. 
Super. 216. 

Tenn.—Marshall, ete., Co. v. Nash- 
ville, 109 Tenn. 495, 71 SW 815. 

Va.—Harris v.. Com., 113 Va. 746, 
73 SE 561, 562, 38 LRANS 458, Ann 
Cas1913E 597. 

Eng.—Monopolies 11 Coke 
84b, 77 Reprint 1260. 

“Tt is always destructive of indi- 
vidual rights, and of that free com- 
petition which is the life of busi- 
ness.” Richardson v. Buhl, 77 Mich. 
632, 658, 43 NW 1102, 6 LRA 457 
[quot Merchants’ Ice, ete, Co. v. 
Rohrman, 138 Ky. 530, 551, 128 SW 
599, 137 AmSR 390, 30 LRANS 978]. 

“The power to raise prices unrea- 
sonably is one of the inherent fea- 
tures which in general renders mo- 
nopoly obnoxious to the public inter- 
ests.” Com. v. Dyer, 248 Mass. 472, 
490, 138 NE 296 [certiorari den 262 
U. S. 751 mem, 438 SCt 700 mem, 67 
L. ed. 1214 mem]. 

“By the invariable law of human 
nature, competition will be excluded 
and prices controlled in the interest 
of those” for whose benefit the mo- 
nopoly exists. State v. Standard Oil 
Co; 49 Oh. St. 137,187, 30. NE ‘279, 
34 AmSR 541, 15 LRA 145. 

fa] “Rivalry is the life of trade; 
the thrift and welfare of the people 
depend upon it; monopoly is opposed 
to it all along the line; the accumu- 
lation of wealth out of the brow 
sweat of honest toilers by means of 
combinations is opposed to compet- 
ing trade and enterprise.”” Anderson 


Case, 


against depriva- 


vy. Jett,.89 Ky. 875, 380, 12 .SW 670, 
11 KyL 570, 6 LRA 390. 

[Tb] It is the policy of state and 
national legislature that competition 
and not combination shall be the law 
of trade. If there is evil in comneti- 
tion it is accepted as less than that 
which may result from the unifica- 


| tion of interest and the power which 


such unification gives. National Cot- 
ton) Oil \Co:;. varttexas,:197 U.!-S..,116, 
QUSCtE Oo LA lid LCC OSD- 

52. U. S.—Standard Oil Co. v. U. 
S222 U.8S.91,031 SCt 502;455).7.ed. 
619, 34 LRANS 834, AnnCasi912D 
734; Butchers Union Slaughter- 
House, ete.. Co. v. Crescent City 
Livestock Landing, ete, Co., 111 U. 
S. 746, 4 SCt 652, 28 L. ed. 585. 

Ala.—Georgia Fruit Exch. vy. Tur- 
nipseed, 9 Ala. A. 123, 62 S 542. 

Ill. Harding v. American Glucose 
Co., 182 Ill. 551, 55 NE 577. 74 AmSR 
189, 64 LRA 738. 

Ind.—Tousey v. Indianapolis, 175 
Ind. 295; 94 NE 225. 

Minn.—Minnesota Wheat Growers’ 
Co-op. Marketing Assoc. v. Huggins, 
203 NW 420; State v. Duluth Bd. of 
Trade, 107 Minn. 506, 121 NW 395, 23 
LRANS 1260. 

Oh.—State v. Standard Oil Co., 49 
Oh. St. 137, 30 NE 279, 34 AmSR 541, 
15 LRA 145 

Eng.—Monopolies Case, 11 Coke 
84b, 77 Reprint 1260.° 

53. U. S.—Standard Oil Co. v. U. 
Seo ote Se 12° 3d SCE 502, “bo” Le ea: 
619, 34 LRANS 834, AnnCas1912D 
734 

Ala. Sra ancl Fruit Exch. v. 
nipseed, 9 Ala. 123, 62 S542. 

pea mousey v. Indianapolis, 
Ind. 295, 94 NE 225 

La.—State v. American Sugar Re- 
fining Co., 1388 La. 1005, 1019, 71 S 


137. 
Mass.—Com. v. Dyer, 243 Mass. 


Tur- 
175 


472, 188 NE 296 [certiorari den 262 
U. S. 751 mem, 43 SCt 700 mem, 67 
L. ed. 1214 mem]. 


Minn.—Minnesota Wheat Growers’ 
Co-op. Marketing Assoc. v. Huggins, 
203 NW. 420, 

Oh.—State v. Standard Oil Co., 49 
Oh. St. 137, 187, 30 NE 279, 34 AmSR 
541, 15 LRA 145. 

Tenn.—Marshall, ete., Co. v. Nash- 
ville, 109 Tenn. 495, 71 SW 815. 


Eng.—Monopolies Case, 11 Coke 
84b, 77 Reprint 1260. 
“The third objection, though fre- 


quently overlooked, is none the less 
important. <A society in which a few 
men are the employers and the great | 
body are merely employes or serv- 
ants, is not the most desirable in a 
republic; and it should be as much 
the policy of the laws to multiply 
the numbers engaged in independent | 
pursuits or in the profits of produc- 
tion, as to cheapen the price to the 
consumer. Such policy would tend 
to an equality of fortunes among its 
citizens, thought to be so desirable in 
a republic, and lessen the amount of 
pauperism and crime” State v. 
Standard Oil Co., supra. 


tion of liberty and property,®? where this is shown 
in the particular case to be justified as a measure for 
the safety or interest of the public.®§ 
the grant of an exclusive franchise is void where 


Nevertheless 


[a] Restatement of reasons; the 
leading case.—‘“‘All trades, as well 
mechanical as others, which prevent 
idleness (the bane of the common- 
wealth) and exercise men and youth 
in labour, for the maintenance of 
themselves and their families, and 


for the increase of their substance, to ~ 


serve the Queen when occasion shall 
require, are profitable for the com- 
monwealth, and therefore the grant 
to the plaintiff to have the sole mak- 
ing of them [playing cards] is 
against the common law and the 
benefit and liberty of the subject. 

.. The sole trade of any mechan- 
ical artifice, or any other monopoly, 
is not only a damage and prejudice 
to those who exercise the same trade, 
but also to all other subjects, for the 
end of all these monopolies is for the 
private gain of the patentees; and 
although provisions and cautions are 
added to moderate them, yet... it 
is mere folly to think that there is 


, any measure in mischief or wicked- 


ness, and, therefore, there are three 
inseparable incidents to every mo- 
nopoly against the commonwealth. 
1. That the price of the same com- 
modity will be raised, for he who 
has the sole selling of any com- 
modity, may and ike make the price 
as he pleases. ... . The incident to 
a monopoly is, thet after the mo- 
nopoly granted, the commodity is not 
so good and merchantable as it was 


before; for the patentee having the 


sole trade, regards only his private 
benefit, and not the commonwealth. 
3. It tends to the impoverishment of 
divers artificers and others, who be- 
fore, by the labour of their hands in 
their art or trade, had maintained 
themselves and their families, who 
now will of necessity be constrained 
to live in idleness and beggary.’”’ 
nopolies Case, 11 Coke 84b, 86a, 17 
Reprint 1260. 


54. Atty.-Gen. of Australia v. Ade- 
laide SS. Co.) [1913] A. -C.""781, “794e 

55. See infra § 55. 

56. See infra § 55. 

57. See Constitutional Law § 965 
et seq. 


Power to grant exclusive franchise 
see Franchises § 62 et seq. 

58. U. S.—Olsen v. Smith, 195 U. 
S. 332, 25° SCt 52, 49 L. ed: 224; New 
Orleans Butchers Benev.~ - Assoc. v. 
Crescent City Livestock Landing, etc., 
Co., 16 Wall. 36, 21 L. ed. 394: Buck 
VW Kuykendall, 295 Fed. 197 [rev on 
other ‘grounds 267 U. S. 307, 45 SCt 
324, 69 L. ed. 623, 38 ALR 2861; 
Lowenstein v. Evans, 69 Fed. 908; 
Barthet v. New Orleans, 24 Fed. 563. 

Cal.—Fortain v. Smith, 114 Cal. 
494, 46 P_381. 

Conn.—Enfield Toll Bridge Co. 
Hartford, ete., R. Co., 


. v. Peo ple’s Gas Light, 
etc., Co. 205 Ill. 482, 68 NE 950, 98 
AmSR 244. 


v. 
17 Conn. 40, 


Nae ef Vv. State, 63 Ind. 552, 30 


AmR 2388 
Iowa.—Brady v. Mattern, 125 Iowa 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 13-15] 


there is no consideration therefor, consisting of a 
benefit to the public;°® and this principle has been 
affirmed by express provision in the organic law 
And it is further essential to the 
validity of such a grant that the thing granted be 
of something that is not of natural or common 
And a grant of monopoly in respect of 
something as to which the state has not an exclusive 
So where the constitution 
forbids the passage of any law making an irrevoca- 
ble grant of special privileges or immunities,®* the 
grant of a public utility franchise in perpetuity is 


of some states.®° 


right. 


prerogative is void.® 


void.** 


{§ 14] 2. Subordinate Bodies—a. By Ordinance— 
(1) In General. While a municipality under a 
proper delegation of authority®® may in a proper 
case grant an exclusive franchise,°* no such power 
exists where its exercise is prohibited by charter 
Where the legis- 
lature itself would by reason of limitations in the 
organic law of the state®* be without power to 
grant an exclusive franchise of a certain character 
it necessarily follows that the municipality deriving 
its power through a charter granted by such legis- 


and other statutory provisions.®? 


158, 100 NW 358, 106 AmSR 291; 
State v. Santee, 111 Iowa 1, 82 NW 
445, 82 AmSR 489, 53 LRA -763; Bur- 
lington, etc., Ferry Co. v. Davis, 48 
Iowa 133, 30 AmR 390. 

Ky.—Com. v. Bacon, 13 Bush 210, 
26 AmR 189. 

La.—Darcantel v. People’s Slaugh- 
ter House, etc., Co., 44 La. Ann. 632, 
11 S 239; Crescent City Gaslight Co. 
v. New Orleans Gaslight Co., 27 La. 
‘Ann. 138. 

Md.—Broadway, etc., Ferry Co. v. 
Hankey, 31 Md. 346. 

Mich.—Richardson v. Buhl, 77 
‘Mich. 632, 483 NW 1102, 6 LRA 457. 

Minn. — Stewart v._ HErie, etc. 
‘Transp. Co., 17 Minn. 372. 

Miss.—B. T. Johnson Pub, Co. v. 
‘Mills, 79 Miss. 5438, 31 S 101; Martin 
vy. O’Brien, 34 Miss. 21. 

Mo.—St. Louis Gaslight Co. v. St. 
‘Louis Gas, etce., Co., 16 Mo. A. 52. 

N. Y.—Peo. v. City Prison, 144 N. 
Y. 529, 39 NE 686, 27 LRA 718. 

N. C.—Guy y. Cumberland County, 
W22NN.. Go, 491; 29) SE. Vila. But, see 
McRee v. Wilmington, etc., R. Co., 47 
BN a Cra 1:86; 

N. D.—Patterson v. Wollmann, 5 
N. D. 608, 67 NW hee 33 LRA 536; 
‘State v. Woodmansee, 


iN. D. 246, 46 

NW 970, 11 LRA 420. 
Oh.—State v. Cincinnati Gas Light, 
etc., Co., 18 Oh. St. 262. 

C.—State v. Aiken, 42 S, C. 222, 
20 SE 221, 26 LRA 345; McCullough 
‘v. Brown, 41 S. C: 220, 19 SE 458, 
23 LRA 410. 

Ss. D.—Nixon v. Reid, 8 S. D. 507, 
67 NW 57, 32 LRA 315. 

Tenn.—Leeper v. State, 103 Tenn. 
500, 53 SW 962, 48 LRA 167; Memphis 
y. Memphis Water Co.,, Heisk, 495. 

Wis.—State v. Milwaukee Gaslight 
Co., 29 Wis. 454, 9 AmR 598. 

See also Franchises §§ 76-79. 

“Monopoly” dis shed . from 
“exclusive franchise” see Kranchises 
eR 
, 59. Norwich Gas Light Co. v. Nor- 
wich City Gas Co., 25 Conn. 19; Bren- 


ham v. Becker, 1 Tex. A. Civ. Cas. 
§ 1243. 
- fa] Where the public interest is 


not subserved by the grant, it is void. 
Washington Toll Bridge.Co. v. Beau- 
fort County, 81 N. C. 491. 

Purlic 00d must be the object see 
Constitutional Law § 441. 

60. See constitutional provisions; 
and Motley v. Southern Finishing. 
Bie LOOa Lae Ns (Cu. 84791804 SHPS383 
Staton v. Norfolk, etce., R. Co., 111 
N. C. 278, 16 SE 181, 17 LRA 838; 
Simonton v. Lanier, 71 N. C. 498 (all 
construing Const. art 1 § 7. reading: 
“No man or set of men are entitled 
to exclusive or separate emoluments 
or, privileges from the community 
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lature would be without power to grant such fran- 
And where a city has exhausted the power 
conferred on it by the legislature by fixing by ordi- 
nance the limits within which a business may law- 
fylly be carried on and by prescribing the regula- 
tions of carrying on the business, an amendment 
vsmaking it further necessary to obtain permission 
from the city council to carry on a business within 
the designated limits is unconstitutional since by 
giving its permission to an individual or corpora- 
tion and refusing it to all others a monopoly would 
be established for the favorite suitor, whereas all 


who have complied with the regulations are entitled 


limits.7° 


but in consideration of public serv- 
ices’). 

{al A provision in a warehouse 
charter that the warehouse corpora- 
tion shall not be liable for loss or 
damages not provided for in its ware- 
house receipt confers an exclusive 
privilege which confers no benefit on 
the public whatever. Motley — v. 
Southern Finishing, ete., Co., 122 N. 
C. 347, 30 SE 3. 

61. Iowa.—State v. Santee, 111 
Iowa 1, 82 NW 445, 82 AmSR 489, 
53 LRA 763. 

Ky.—Com. v. Bacon, 13 Bush 210, 
26 AmR 189. 

Mo.—St. Louis Gaslight Co. v. St. 
Louis Gas, ete., Co., 16 Mo. A. 52. 

Or.—Hume v. Rogue River Pack- 
ing::Co:, b1 Ors 237.837 P 2389le 92 P 
1065, 96 P 865, 1381 AmSR 732, 31 
LRANS 396. 

iS. D.—State v. Scougal, 3 S. D. 55, 
NW 858, 44 AmSR 756, 15 LRA 


Tenn.—Noe v. Morristown, 128 
Tenn. 350, 161 SW 485, AnnCas1915C 
241. 

{al For instance one person can- 
not be restricted in his right to use 
and enjoy his property in a particu- 
lar manner in order that another may 
use his in that manner to greater 
profit than he could if each was left 
free to use his own as he pleased. 
Com. v. Bacon, 13 Bush (Ky.) 210, 26 
AmR 189. 

[b] An exclusive right of fishing 
in a navigable stream (1) cannot be 
granted under a constitution forbid- 
ding the creation of a monopoly in 
the pursuit of a lawful undertaking 
since the grant creates a monopoly 
in a lawful business which may be 
conducted as of common right. Eagle 


Cliff Fishing Co. v. McGowan, 70 
Or. 1, 137 P 766. (2) And under Lord 
L. §§ 5272, 5283, 5294, 5298, °5308, 


5304, relating to licenses for fishing 
salmon, the maintenance of fishing 
appliances in a river, under a license, 
tends to create an exclusive right of 
fishing which is properly enjoined. 
Eagle Cliff Fishing Co. v. McGowan, 
supra. 

fc] A grant of the exclusive priv- 
ilege of making and vending gas 
in a certain city is void. ‘No reason- 
able distinction can be entertained 
between illuminating gas, as an arti- 
cle of manufacture and trade, and 
any other commodity which people 
may purchase for their personal 
comforts or convenience.” St.. Louis 
Gaslight Co. v. St. Louis Gas, 

Co., 16 Mo. A. 52, 75. 

[d] A statute requiring owners of 
buildings to use a particular kind of 
lamp for the purpose of lighting 
their. buildings when other lamps 


Right conferred not exclusive. 
conferred upon a company by ordinance is not ex- 
clusive, the ordinance is, of course, not objectionable 
as creating a monopoly.” 

[§ 15] (2) Where Public Health or Safety In- 
volved. Where a question of the public health or 
safety is concerned, it is generally held that a mu- 
nicipality or other subordinate governmental body 
may grant exclusive franchises under general powers 


ete.,; 


to carry on the business within the designated 


Where the right 


equally safe were on the market cre- 
ates an unlawful monopoly. In so 
doing the state bestows a right on 
the manufacturer of the lamp, the 
prosecution of which is a common 
or natural right. State v. Santee, 111 
Iowa 1, 82 NW 445, 82 AmSR 489, 53 
LRA 763. 

[e] A statute which confines the 
business of banking to corporations 
and thereby depriving individual 
citizens of a right always possessed 
by them of conducting a banking 
business and exercising privileges 
appertaining thereto is unconstitu- 
tional ‘and void. State v. Scougal, 3 
S. D. 55, 51 NW 858, 44 AmSR 756, 
15 LRA’ 477. But see infra § 24 
text and note 24, and compare Com. 
v. Vrooman, 164 Pa. 306, 30 A 217, 44 
AmSR 603, 25 LRA 250 (where a 
similar statute relating to the busi- 
ness of insurance was held valid). 

62. Norwich Gas Light Co. v. Nor- 
wich City Gas Co., 25 Conn. 19; St. 
Louis Gaslight Co. v. St. Louis Gas, 
etc., Co., 16 Mo. A. 52. 

[a] The business of manufactur- 
ing and selling gas is an ordinary 
business like the manufacture of 
leather or any other article of trade, 
in respect of which the government 
had no exclusive prerogative and it 
cannot grant the right to lay down 
gas pipes in and through the streets 
of the city te be exclusive of all other 
persons or corpo ations. Norwich 
Gas Light Co. v. Norwich City Gas 
Co.;.+25 Conn... 19. 

63. See constitutional provisions; 
and Franchises §§ 76-79. 

64. Birmingham, ete, R. Co. v. 
Birmingham St. R. Co., 79 Ala. 465, 
58 AmR 615. 

65. See cases infra §§ 15, 16. 

Power to delegate authority to 
grant franchise see Franchises § 44. 

Authority of agency under delega- 
tion of power to grant franchise see 
Franchises §§ 47-51. 

66. See infra §§ ile 16. 

67. Terr. v. De Wolfe, 13 Okl. 454, 
74 P 98 [writ of error dism 196 U. Ss 
643 mem, 25 SCt 794 mem, 49 L. ed 
632 mem] (ons UNS. 24 ie ces te 
ateaL. 170,-¢,818). 


68. See constitutional provisions. 
69. Birmingham,» ete.;, RR. Co. av. 
Birmingham St. R. Co., "79 Ala. 465, 


58 AmR 615; Noe v. Morristown, 128 
renee 350, 161 SW 485, AnnCas1915C 


70. Barthet v. New Orleans, 24 
Fed. 563. 
71. Vincennes vy. Citizens’ Gas 


Light Co.,.132 Ind. 1M, 31 NE 573, 
16 LRA 485; Darcantel v. People’s 
Slaughter- House, ete.s Co. 2440 Tia. 
Ann. 632,.11 S 239. 
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delegated to pass ordinances necessary for the 
health and safety of their inhabitants.” 

[§ 16] (3) Where Public Benefit or Convenience 
Only Involved. Where it is a question simply of 
the public benefit and convenience, the weight of 
authority is to the effect that a municipality is 
without power to grant an exclusive franchise to an, 
individual or a corporation,’*® unless the power to 
do so has either been expressly granted by the leg- 
islature,“* or is so far necessary to the proper exe- 
cution of the powers expressly granted as to make 
its existence free from doubt.?° However, as a gen- 
eral rule it is competent for the legislature to 
delegate to a municipality or other subordinate goy- 
ernmental body the power to grant an exclusive 
franchise to an individual or corporation where the 
grant of such franchise would be for the public 
benefit and convenience.”® 

[§ 17] b. By Contract. A contract between a 
municipality and an individual or corporation for 
the supply of something or the performance of some 
service for the municipality or for the municipality 
and its citizens for a designated period of time is, 
of course, not objectionable as a monopoly, where 
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the right given by the contract is not. in terms ex- 
clusive.77 A city acting in a business and not in a 
governmental capacity may lease a plant owned by 
it and agree to do nothing in derogation of the 
lessee’s right to operate the plant and supply the 
city and its inhabitants with a necessary commodity 
without creating a monopoly;7® but some decisions - 
hold that a contract by which a municipality gives 
to an individual or corporation for a term of years 
the exclusive right to furnish the municipality and 
its citizens with service or to supply some necessity 
is void as creating a monopoly.”® 

[§ 18] B. Particular Franchises Granted—l. In 
the Interest of Public Health*°—a. Removal of Offal, 
Garbage, etc.—(1) In General. The general prin- 
ciples above stated®+ have been applied to franchises 
in respect of the removal of garbage, offal, etc.®? 
Except in a limited number of decisions, in which 
a contrary view is asserted,®* it is very generally 
held that a municipality, in the exercise of the 
general powers vested in it by the state, may take 
proper measures for the preservation of the health, 
comfort, and safety of its citizens and may by 
ordinances or contracts provide for the removal of 


72. U. S.—California Reduction Co. 
v. Sanitary Reduction Works, 199 
Ui S.. 306, 26) SCt 100,.50: Lived: 204; 
National Fertilizer Co. v. Lambert, 48 
Fed. 458. 

Ark.—Dreyfus v. 88 Ark. 
3538, 114 SW 718. 

Colo. -——Ouray v. Corson, 14 Colo. A. 


Sabu 597 E687 6: 
Conn.—State vy. Orr, 68 Conn. 101, 
140 Ind. 


35 A 770, 34 LRA 279. 

Ind.—Walker v. Jameson, 

591, 37 NE 402, 49 AmSR 222, 28 LRA 
679, 683. 

TIowa.—Le Claire v. Davenport, 13 
Iowa 210. ; 

Kan.—Kirksey v. Wichita, 103 Kan, 
761, 175 P 974; O’Neal v. Harrison, 96 
Kan. 339, 150 P 551, LRAI915F 1069 
[overr In re Lowe, 54 Kan. 757, 39 P 
710, 27 LRA 545]. 

Ky.—Louisville v. Wible, 84 Ky. 
290, 1 SW 605, 8 KyL 361. 

La.—State v. Payssan, 47 La. Ann. 
1029, 17 S 481, 49 AmSR 390. 

Me.—State v. Robb, 100 Me. 180, 60 
A 874, 

Mass.—In re Vandine, 6 Pick. 187, 
17 AmD 351. 

Mich.—Grand Rapids -v. De Vries, 
123 Mich. 570, 82 NW 269. 

Mo.—Valley Spring Hog Ranch Co. 
v. Plagmann, 282 Mo. 1, 220 SW 1, 
15 ALR 266; State v. Fisher, 52 Mo. 
174. 

Nebr.—lIler v. Ross, 64 Nebr. 710, 
90 NW 869, 97 AmSR 676, 57 LRA 
895; Coombs v. MacDonald, 43 Nebr. 
632, 62 NW 41. 


Boone, 


N. Y.—Rochester v. Gutbertlett, 211 


N. Y. 309, 105 NE 548, LRA1915C 209, 
AnnCas1915C 483. 
INGGL——_ State bve eerrye Mbit NEC, 
661, 65 SE 915, 134 AmSR 1002. 
Oh.—Morgan v. Cincinnati, 9 Oh. 
Dec. (Reprint) 280, 12 CincLBul 41. 
Okl.—Burns v. nid, 92 Okl. 67, 217 


P1038: 
Tex.—Ex p. London, 73 Tex. Cr. 
208, 163 SW 968; Ex p. Savage, 63 


Tex. Cr. 285, 141 SW 244, 247, AnnCas 
PONS O51) 

Delegation of authority to grant 
franchise see Franchises R a4 

73. See cases infra notes 74, 75. 

74. U. S.—TIllinois Trust, etc., 
Bank vy. Arkansas City Water Co., 67 
Fed. 196. 
ane .—Oakland vy. Carpentier, 13 Cal. 

Fla.—Capital City Light, ete., Co. 
v. Tallahassee, 42 Fla. 462, 28 S 810 
fate ese, Ue s. 401, 22 SCt 866, 46 
TE ed. 12092 

Ind.—Crowder v. Sullivan, 128 Ind. 


Gas, ete., Co. v. Elwood, 114 Ind. 332, 
16 NE 624. 

La.—New Orleans, ete., R..Co. v. 
New Orleans, 44 La. Ann. 728, is Sao 

Mich.—Gale v. Kalamazoo, 23 Mich. 
344, 9 AmR 80. 

Minn.—Long v. Duluth, 49 Minn. 
280, 51 NW 913, 32 AmSR 547. 

Miss.—Greenville Water-Works Co. 
v. Greenville, 7 S 409. 

Mo.—Carroll v. Campbell, 108 Mo. 
550, 17 SW 884. 

Mont. —Livingston Waterworks v. 
Livingston, 53°Mont. 1, 162 P_ 381, 
LRA1917D 1074; Davenport v. Klein- 
schmidt, 6 Mont. 502, 13 P 249, [app 
dism 145 U. S. 644 mem, 12 SCt 983 
mem, 386 L. ed. 859 mem]. 

N. Y.—Syracuse Water Co. v. Syra- 
cuse, 116 N. Y. 167, 22 NE 381, 5 LRA 
546. 


N, C:—Thrift v. Elizabeth City, 122 
N. C. 31, 30 SE 349, 44.-LRA 427. 

Oh.—State v. Cincinnati Gas Light, 
etc., Co., 18 Oh. St. 262; Morrow Coun- 
ty fllum. Co. v. Mt. Gilead, 10 OhS& 
CP 235, 8 OhNP 669, 
~~ Or.—Parkhurst v. Capital City R. 
Co,,.238, Or. 471,°32) P 304, 

Pa.—Meadville Fuel Gas Co.’s App., 
2 Pa. Cas. 549, 4 A 733. 

Ww. Va.—Parkersburg Gas: Co. “Vv. 
Parkersburg, 30 W. Va. 435, 4 SE 650. 

75. U. S.—Minturn v. ‘Larue, 23 
How. 435, 16 L. ed. 574. 

Ala.—Birmingham, Otc, Wis Come 
Birmingham St. R. Co., 79 Ala. 465, 
58 AmR 615. 

Iowa.—Logan v. Pyne, 43 Iowa 524, 
22 AmR 261. 

Mont.—Livingston Waterworks v. 
Livingston, 53 Mont. 1, 162 P 381, 
LRA1917D 1074; Davenport v. Klein- 
schmidt, 6 Mont. 502, 13 P 249 [app 
dism 145 U. S. 644 mem, 12 SCt 983 
mem, 36 L. ed. 859 mem]. 

Oh.—State v. Cincinnati Gas Light, 
ete, Co.; 18. 0h, St. 262. 

Or.—Parkhurst v, Capital City R. 
Co., 28. Or, 471,32 -P 304. 

[a] Powex to license omnibuses 
and other vehicles cannot be con- 
strued into a grant of authority to 
create monopolies in their use. Logan 
v. Pyne, 43 Iowa. 524, 22 AmR 261. 


76. Ark.—Ratcliffe v. Pulaski 
Turnp. Co., 69 Ark. 264, 683 SW 70. 
Iowa.—Burlington, etc., Ferry Co. 


v. Davis, 48 Iowa 133, 30 AmR 390; 
Grant v. Davenport, 36 Iowa 396. 
La.—St. Joseph Plank Road Co. v. 
Kline, 106 La. 325, 30 S 854. 
‘Tae v. O’Brien, 34 Miss. 
N. D.—Patterson v. Wollmann, 5 N. 


486, 28 NE 94, 138 LRA 647; Citizen’s'] D. 608, 67 NW 1040, '33 LRA 536. 


Delegation of authority to grant 
franchise. see Franchises § 44. 

77. U. S.—Bartholomew y. Austin, 
85 Fed. 359, 29 CCA 568; Western 
Union Tel. Go. v. New York, 38 Fed. 
552, 3 LRA 449. 

Cal.—San Diego Water Co. v. San 
Diego Flume Co., 108 Cal. 549, 41 P 
495, 29 LRA 839. 


Colo.—Denver v. Hubbard, 17 Colo. 
A. 346, 68 P 993. 
Citizens’ Gas 


Ind.—Vincennes y. 
Light Co., 132 Ind. 114, 31 NE 578, 16 
LRA 485. 
Iowa.—Davenport Gas, ete., Co. v. 
Davenport, 124 Iowa 22, §8 NW 892. 
Mich.—Ludington Water-Supply Co. 
Pea ero 119 Mich. 480, 78 NW. 


[a] Thus, where the municipality 
agrees to take a certain quantity of 
the thing contracted for, for a speci- 
fied period, leaving it the unrestricted 
right to either manufacture or pur- 
chase as much more as it desires, this 
is not objectionable as creating a 
monopoly. Vincennes vy. Citizens’ Gas 
Light Co., 132 Ind. 114, 31 NE 573, 
16 LRA 485 

78. Baily. v. Philadelphia, 184 Pa. 
594, 39 A 494, 63 AmSR 812, 39 LRA 
837 (the city in this matter is acting 
in its business, not its governmental, 
capacity, and the owner of business 
property, even’ though a municipal 
corporation, may, in dealing with it, 
make such terms as in its discretion 
it deems best for its interest. The 
franchise of the lessee to furnish 
light is not derived from the city 
but from the legislature, and whether 
it is exclusive or not at present, 
or shall be exclusive or not in the 
future, does not and will not depend 
on the eity, but on the legislature. 
All that the city does is to agree 
that it will do no act itself whereby 
the privileges granted by it to the 
lessee, and intended to be. exclusive 
so far as it is concerned, shall be 
limited or interfered with. This was 
clearly within its powers in dealing 
with-its business property). 

79. Edwards County, v. Jennings, 
89 Tex. 618, 35 SW 1053; Altgelt v. 
San Antonio, 81 Tex. 436, 17 SW 17, 
13 LRA 3883; Brenham v. Brenham 
Water Co., 67 Tex...542, 4-SW. 143, 

80. Public health as ‘subject of po- 
ie power see Constitutional Law 8 

81. See supra §§ 13-17. ; 

82. See cases infra this section. 

83. Conover  v. Long Branch 
Commn., 65 N. J. L. 167, 47 A 222; 


'| Kussel v. Erie, 8 Pa. Dist, 105. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, ? 


§§ 18-20] 


garbage, offal, or other substances deleterious to 
the public health and comfort, by a single individual 
or corporation, to the exclusion of all others without 
violating the law against monopolies.8¢ This, it is 
said, is a sanitary regulation and nothing more.*® 
Any means may be adopted by the municipality that 
will effect the end in view, such as the employment 
of competent and trustworthy persons to take the 
matter in charge under the supervision and control 
of the municipality.®¢ 

[§ 19] (2) When Not Nuisance Per Se.8? As to 
innoxious substances, such as ashes, cinders, or other 
substances, not in themselves nuisances, but which 
if allowed to accumulate in unreasonable quantities 
would become such, or which may be utilized for 
some beneficial purpose, it has been held that it is 
not competent for a city to grant a monopoly to 
one individual to enter upon the private premises 
of the inhabitants of the city to remove them.** 

Carcasses of dead animals. As to more valuable 
property, such as the bodies of dead animals, which 
are not immediately noxious, it seems to be fairly 
well established that, altheugh the municipality may 
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give to one individual or concern the exelusive 
power to remove them, this power is subject to the 
right of the owner to be allowed a reasonable time 
to dispose of them in his own way.®® This right of 
the owner is’ subject to the limitation that the mu- 
nicipality may require him to obtain a permit to 
remove the carcasses of dead animals owned by him, 
which are offensive or likely to be dangerous to the 
public health.°° And the limitation is operative only 
in favor of the owner of the dead animals,®! and 
does not apply in favor of one who has bought them 
from the owner®? or from a pound keeper who has 
destroyed them.%* 

[§ 20] b. Slaughtering of Animals. The general 
principles above stated®* have been applied to fran- 
chises in respect of slaughtering animais.2°> The 
supreme court of the United States has held that a 
state legislature may, as a measure to promote the 
health and safety of the inhabitants of a munici- 
pality, grant to a corporation the exclusive right 
for a designated period to maintain within the limits 
of the municipality slaughterhouses, yards for inclos- 
ing cattle, and landings, where the statute granting 


84 U.S.—California Reduction Co. 
v. Sanitary Reduction Works, 199 U. 
S. 306, 26 SCt 100, 50 L. ed. 204; Na- 
tional Fertilizer Co. v. Lambert, 48 
Fed, 458. 

Ark.—Dreyfus v. Boone, 88 Ark. 
353, 114 SW 718. 

Colo.—Ouray v. Corson, 14 Colo. A, 
345, 59 P 876. 

Conn.—State v. Orr, 68 Conn, 101, 
35 A 770, 34 LRA 279. 

D. C.—Dupont vy. District of Colum- 
bia, 20 App. 477. 

Ind.—Walker v. Jameson, 140 Ind. 
591, 37 NE 402, 39 NE 869, 49 AmSR 
222, 28 LRA 679, 683. 

Kan.—Kirksey v. Wichita, 103 Kan. 
761, 175 P 974;°O’Neal v. Harrison, 
S62 Kan: 339, 150° P- 551, URAI915E 
1069 [Loverr In re Lowe, 54 Kan. 757, 
39.P 710, 27 LRA 545]. 
~ Ky.—Louisville v. Wible, 84 Ky. 
290, 1 SW 605, 8 KyL 361. 

Me.—State v. Robb, 100 Me. 180, 60 
A 874. 

Mass.—In re Vandine, 6 Pick, 187, 
17 AmD 351. 

Mich.—Grand Rapids v. De Vries, 
123 Mich. 570, 82 NW_ 269. 
~ Mo.—Valley Spring Hog Ranch Co. 
v. Plagmann, 282 Mo. 1, 220 SW 1, 
15 ALR 266. 

Nebr.—lIler v. Ross, 64 Nebr. 710, 
90 NW 869, 97 AmSR 676, 57 LRA 
895; Coombs v. MacDonald, 43 Nebr. 
632, 62 NW 41. 

N. Y.—Rochester v. Gutberlett, 211 
NYY.) 309,105 NE ‘548, LRA1915D 
209, AnnCas1915C 483; Eddy v. Buf- 
falo, 193 App. Div. 246, 184 NYS 


Oh.—Morgan vy. Cincinnati, 9 Oh. 
Dec. (Reprint) 280, 12 CincLBul 41. 

Okl.—Burns y. Enid, 92 Okl.. 67, 
217 P1038, 

Tex.—Breckinridge v. McMullen, 
(Civ. A.) 258 SW 1099, 1102 [cit Cyc]; 
Ex p. London, 73 Tex. Cr. 208, 163 SW 
968. 

“Tt is ... within the power of the 
city not only to impose reasonable re- 
strictions and regulations upon the 
manner of removing garbage, but 
also, if it sees fit, to assume the ex- 
clusive control of the subject, and to 
provide that garbage and refuse mat- 
ter shall only be removed by the 
officers of the city, or by a contractor 
hired by the city, or by some Single 
individual to whom an exclusive li- 
cense is granted for the purpose. An 
exclusive right so created is not open 
to the objection that it is a monop- 
oly.” 2 Dillon Mun. Corp, (5th ed) 
.§ 678 [quot O’Neal v. Harrison, 96 
Kan, 339, 341, 150 P 551, LRA1915F 
1069]. 

[a] Reasons for rule.—(1) “That 
the object of all such regulations can 
be best attained by entrusting the 


work in hand to a responsible con- 
tractor who possesses the facilities 
for carrying it on with dispatch and 
with the least possible inconvenience 
to the public is apparent to all.” 
Smiley v. MacDonald, 42 Nebr. 5, 13, 
60 NW 355, 47 AmSR 684, 27 LRA 
540. (2) “The great object of the 
city is to preserve the health of the 
inhabitants. To attain that, they 
wisely disregard any expense which 
is deemed to be requisite. © 1 
might probably have these offensive 
substances carried out of the city 
without any expense, if they would 
permit the people from the country 
to take them away at such times and 
in such manner as would best accom- 
modate them. Everyone will see that 
if this business were thus managed, 
there would be continual moving 
nuisances at all times, and in all the 
streets of the city, breaking up the 
streets by their weight and poisoning 
the air with their effluvia. ... It 
seems to us, however, that the city 
authority has judged well in this 
matter. They prefer to employ men 
over whom they have an entire con- 
trol by night and by day, whose serv- 
ices may be always had, and who will 
be able from habit, to do this work in 
the best possible way and time. Prac- 
tically we think the main object of 
the city government will be better 
accomplished by the arrangement 
they have adopted, than by relying 
upon the labor of others, against 
whom the government would have no 
other remedy than by a suit for a 
breach of contract. The sources of 
contagion and disease will be speedily 
removed in small loads, which will 
not injure the pavements, nor annoy 
the inhabitants.” In re Vandine, 6 


Pick,’ (Mass;) *.187,') 192; 17. AmD 
Body 
{b] “he gathering of garbage is 


not a trade, business or occupation in 
any proper sense, and such employ- 
ment does not come under the doc- 
trine in reference to monopolies, or 
in reference to legislation in restraint 
of trade. It is a matter in which the 
public agencies are authorized to pur- 
sue the best means to protect the 
public health. ... It [the ordinance] 
is one of the police regulations of the 
city for the benefit of the public 


health.” Grand Rapids v. De Vries, 
123 Mich, 570, 82 NW 269. 
85. Walker v. Jameson, 140 Ind. 


591, 37 NE 402, 39 NE 869, 49 AmSR 
222, 28 LRA 679, 683. 

86. Louisville v. Wible, 84 Ky. 290, 
1 SW 605, 8 KyL 361. 

87. Nuisance generally see Nui- 
sances [29 Cyc 1143]. - 

8s. Iler v. Ross, 64 Nebr. 710, 711, 
90 NW 869, 97 AmSR 676, 57 LRA 


They |, 


895 (such an attempted exercise of 
power is in excess of the authority 
granted by the charter, and invasion 
of the personal and property rights 
of the citizens, in restraint of trade, 
and unnecessarily creates a mo- 
nopoly). 

89. U.S.—Alpers v. San Francisco, 
32 Fed. 508, 12 Sawy. 631. 

Ky.—Louisville v. Wible, 84 Ky. 
290, 1 SW 605, 8 KyL 361. 

La.—State v. Morris, ‘47 La. Ann. 
1660, 18 S 710. : 

Mo.—River Rendering Co. y. Behr, 
77 Mo. 91, 99; 46 AmR 6; State v. 
Fisher, 52 Mo. 174. 

_N. J.—Schwarz Bros. Co. v. Jersey 
City Bd. of Health, 84 N. J. L. 735, 
peotn 463 SfatteS3P in. Ih ieee Sone 

N. Y.—Underwood y. Green, 42 N. 
Y. 140. 

“While a dead animal is not per se 
a nuisance, it may become so, and 
the city, under her charter, may pass 
such ordinances as are necessary to 
prevent it from becoming a nuisance, 
but she must in such legislation, pay 
a proper regard to the rights of the 
owner of such property. .The death 
of a domestic animal does not termi- 
nate the owner’s property, and while 
he may be required to make such use 
or disposition of the carcass as will 
prevent a nuisance, stench or other 
inconvenience to the neighborhood, 
the municipal authorities cannot arbi- 
trarily deprive him of his property by 
giving it to another.’ River Render- 
ing Co. v. Behr, supra. 

[a] “The laws do not justify an 
absolute denial of all the owner’s 
rights from the moment of death 
without the possibility of its becom- 
ing a nuisance before a disposition 
can be made in the owner’s interest. 
The city invested with the power 
claimed by the plaintiff as plenary in 
regard to health and cleanliness can, 
under proper police regulation, per- 
mit the owner during a brief period 
of time to realize any value his dead 
animal may have, and at the same 
time carry out a scheme ample in 
every respect to protect public health 
and secure required cleanliness.” 
State v. Morris, 47 La. Ann. 1660, 
1664, 18 S 710. 

90. Schwarz Bros. Co. v. Jersey 
City Bd. of Health,,.84 N° J:° i. 735; 
many ASA "BO WIN wll. eSilee SiSueA- 

91. Alpers v. San Francisco, 32 
Fed. 503, 12 Sawy. 631, 

92. Louisville v. Wible, 84 Ky. 290 
1 SW 605, 8 KyL 361. 

93. Alpers v. San Francisco, 
Fed. 508, 12 Sawy. 631. 

94. See supra §§ 13-17. 

95. See cases infra this section. 
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the right requires the corporation to allow all per- 
sons to slaughter their own cattle on the corpora- 
tion’s premises on payment of a reasonable com- 
pensation for the use of the accommodations 
furnished.°° So an ordinance granting to certain 
persons the privilege of establishing and operating 
a slaughterhouse within designated limits in a mu- 
nicipality is not objectionable as creating a 
monopoly where the city retains the right to permit 
other slaughterhouses within -the limits designated 
or elsewhere.®7. Under the power conferred by char- 
ter to control and regulate slaughterhouses a mu- 
nicipality may prohibit by ordinance the slaughter 
of animals within the city unless slaughtered in a 
house constructed in accordance with certain specifi- 
cations.2® On the other hand neither the legisla- 
ture, nor a municipality acting under authority 
given by it, can confer the exclusive right on a 
single company to slaughter animals at its place of 
business after which the owners are at liberty to 
remove and sell them.9® And it has been held that 
a by-law providing that ‘‘no person shall keep a 
slaughter-house within the city without a special 
resolution of the council’? is void, because it per- 
mits favoritism and might be used to grant a mo- 
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limits within which animals may lawfully. be. 
slaughtered for food under certain regulations, an 
amendment thereof making it further necessary to 
obtain permission from the city council to carry 
on that business within the designated limits is 
unconstitutional.? 

[§ 21] c. Public Markets. The general principles: 
above stated* have been applied to franchises in 
respect of public markets. While a contrary view 
has been upheld,® according to some decisions a mu- 
nicipality has the power to provide that a privately 
owned building shall be the only building used 
as a public market house in the municipality for 
a term of years, where it reserves to itself the right 
to regulate the markets therein and to fix such 
amounts to be paid as rent to the owner of the 
building by those using it for the sale of food prod- 
ucts as shall not operate as a restraint upon the. 
trade of the city.6 In other decisions in which, so 
far as appears from the reports, no control at all 
was retained by the municipality, it was held that 
grants of such privileges are invalid as creating 
a monopoly.’ 

[§ 22] d. Sale of Milk. The general principles 
above stated® have been applied to franchises in 


nopoly.1. Where a city has exhausted the power | respect of sale of milk.® A city ordinance pro- 
conferred on it by the constitution by fixing the | hibiting the sale of milk within the city without a 

96. Butchers Benev, Assoc. Vv. 99. Noe v. Morristown, 128 Tenn.) innumerable inconveniences, and 
Crescent City Livestock Landing, etc.,| 350, 161 SW 485, AnnCas1916C_ 241/ would itself constitute a public 
Co., 16 Wall. (U. S.) 36, 21 LL. ed.| [dist Butchers Benev. Assoc. v. Cres- nuisance of the most serious and 
394 (four judges dissenting on the|cent City Livestock Landing, etc.,| troublesome _ description.’ Gale v. 
ground that the statute created an|Co., 16 Wall. (U. S.) 36, 21 L. ed. 


394 on the ground that in that case 


iy saat 23 Mich. 344, 353, 9 AmR 


oppressive and unlawful monop- 
oly). 
{a] In support of the dissenting | own slaughtering]. 


view it was said by Mr. Justice Brad- 
ley: “Is a monopoly or exclusive 
right, given to one person, or corpo- 
ration, to the exclusion of all others, 
to keep slaughter-houses in a district 
of nearly twelve hundred square 
miles, for the supply of meat for a 
great city, a reasonable regulation of 
that employment which the legisla- 
ture has a right to impose? The 
keeping of a slaughter-house is part 
of, and incidental to, the trade of a 
butcher—one of the ordinary occu- 
pations of human life. To compel a 
butcher, or rather all the butchers 
of a large city and an extensive dis- 
trict, to slaughter their cattle in 
another person’s slaughter-house and 
pay him a toll therefor, is such a re- 
striction upon the trade as materially 
to interfere with its prosecution. It 
is onerous, unreasonable, arbitrary, 
and unjust. It has none of the quali- 
ties of a police regulation. If it 
were really a police regulation, it 
would undoubtedly be within the 
power of the legislature. That por- 
tion of the act which requires all 
slaughter-houses to be located below 
the city, and to be subject to inspec- 
tion, &c., is clearly a police regula- 
tion. That portion which allows no 
one but the favored company to build, 
own, or have slaughter-houses is not 
a police regulation, and has not the 
faintest semblance of one. It is one 
of those arbitrary and unjust laws 
made in the interest of a few schem- 
jng individuals, by which some of 
the Southern States have, within the 
past few years, been so deplorably 
oppressed and impoverished. It 
seems to me strange that it can be 
viewed in any other light.” Butchers 
Benev. Assoc. v. Crescent City Live- 
stock Landing, etc., Co., 16 Wall. 
(U._S.), 36, 119, 21 L. ed. 394. 

97. Darcantel v. People’s Slaugh- 
ter House, etc., Co., 44 La. Ann. 632, 
11 S 239. 

98. Boyd v. Montgomery, 117 Ala. 
677, 28 S 663 (such an ordinance has 
no tendency to create a monopoly 
in the slaughter of animals). 


every person was permitted to do his 6. 


To same effect 
Chicago v. Rumpff, 45 Ill. 90, 92 
AmD 196 (an ordinance confining all 
the slaughtering of animals within 
its limits to a particular lot creates 
a monopoly and cannot be sustained. 
It gives to the owner of the particu- 
lar place unreasonable _ privileges 
that were oppressive to the remain- 
der of the inhabitants). 

1. In re Lowe, 54 Kan. 757, 765, 
P 710, 27 LRA 545; Re Nash, 33 
U.. Cc. Q-B. 181. 

2. Barthet v. New Orleans, 24 Fed, 
563 (for the reason that by giving 
its permission to an individual or 
corporation and refusing it to all 
others a monopoly could be estab- 
lished for the favorite suitor, whereas 
all who have complied with the regu- 
lations are entitled to carry on that 
business within the designated 
limits). 

3. See supra §§ 13-17. 

4 See cases infra this section. 

5. Gale v. Kalamazoo, 23 Mich. 
344, 9 AmR 80 (notwithstanding the 
control retained by the municipality, 
the grant of an exclusive privilege 
of this character is invalid as creat- 
ing a monopoly although the grant 
is on the condition that the market 


house should prove large enough to 
accommodate the public). 

[a] Reason for this view.—‘If a 
municipal corporation can preclude 
itself in this manner from establish- 
ing markets wherever they may be 
thought desirable, or from abolishing 
them when found undesirable, it must 
have the right also to agree that it 
will not open streets, or grade or 
pave such as are opened, or intro- 
duce water for the supply of its 
citizens, except from some specified 
source, or buy fire-engines of any 
other than some stipulated kind, or 
contract for any public work except 
with persons named; and if it might 
do these things it is easy to. per- 
ceive that it might not be long be- 
fore the incorporation itself, instead 
of being a convenience to its citizens, 
would have been used in various 
ways to compel them to submit to 


Le Claire v. Davenport, 13 Iowa 
210 [overr Davenport v. Kelley, 7 
Iowa 102]. To same effect State ve 
Perry, 151 N. C. 661, 65 SE 915, 134 
AmSR 1002 (which is. practically 
identical on the facts and conclusions. 
reached except that in this case the 
city retained the option to purchase 
the property at stated intervals). 
_{a]. Reason for this view.—The 
right to exerciSe this power was up- 
held as a measure for the promotion 
of the public health and safety which, 
as was said, is one of the purposes 
2 ia ea i alae he of government. 
ev. Perry, LN Co 66 
915, 184 AmSR’ 1002. 1.88 1S 
ee pigomyeton v.. Wahl, 46 Ill. 
; renham vy. Becker, 1 ; e 
Civ. Casv’§ 12:43. mont 
[a] Reason assigned was that “to 
require all such articles [fresh meats], 
at all hours, when offered for sale, 
to be brought to and offered at the 
one place, within the city, and there 
sold, and to prohibit the sale of such 
articles, in any quantity, and during 
all periods of time, outside of the 
two lots designated, and the adjoin- 
ing streets, would seem to be mani- 
festly in restraint of trade, and to 
create a monopoly highly oppressive 
to the people. It would give the en- 
tire right to sell such articles to a 
few, in exclusion of all others. In 
so large a population as the growing 
city of Bloomington now possesses, 
and which is increasing with such 
rapidity, it would tend to greatly en- 
hance the price of articles of food, 
and would tend to the loss of time, 
to compel all of the inhabitants to 
resort to one place to procure their 
daily supply. If all fresh meats may 
be thus controlled in their sale, all 
kinds of meats, breadstuffs, veeeta- 
bles and fruits may be brought under 
the same restrictions. If this may 
be done, the business in this depart- 
ment would fall into the hands of 
the few, and all competition would 
be destroyed, and the people op- 


pressed.” Bloomington v. Wahl 
Tll. 489, 493. 4 on 
8 See supra §§ 13-17. 3 


9. See cases infra this section, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 22-25] 


permit is not invalid as tending to create a mo- 
nopoly through the power of revocation, although 
the permit “‘may be suspended or revoked at any 
time for cause,’’!° as revocation of the permit or 
refusal to grant may not be arbitrary and un- 
justified. 

[§ 23] 2. In the Interest of Public Safety??—a. 
Sale of Liquor. The general principles above 
stated!® have been applied to franchises in respect 
of the sale of intoxicating liquors.t4 The sale of 
intoxicating liquors is an industry recognized every- 
where as one which the public welfare demands 
should be continuously under the control and police 
regulation of the government.?> Legislation which 
restricts the sale of intoxicating liquor to the state 
or to its political subdivisions,'® or which restricts 
the sale of intoxicating liquors to individuals se- 
lected in accordance with its provisions,1” does not 
create an unlawful monopoly but is a police regu- 
lation for the public good. It has also been held 
that a statute prohibiting the establishment of a 
saloon within five miles of any United States gov- 
ernment sanatorium, and within certain distances 
of military reservations and educational institu- 
tions, and the issuance of any license therefor, and 
declaring that the act shall not apply to any saloon 
previously established, recognizes the validity of 
licenses during the term of their existence, and 
at their expiration no leense may be issued for 
saloons within the prohibited territory, and, so con- 
strued, the act does not create a monopoly in favor 
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of existing saloons,’8 even though at the time of 
the adoption of the act and the application for a 
license there are saloons operating under legally 
issued licenses within the prohibited territory.19 

[§ 24] b. Fiduciary Businesses.2° The general 
principles above stated? have been applied to fran- 
chises restricting fiduciary businesses.22 Although 
there is authority to the contrary,?* it has gener- 
ally been held that such businesses as banking,?* the 
issuance of insurance policies,® acting as surety,”° 
or a building and loan business,2“ may for the 
protection of the public be restricted by statute 
to corporations and individuals excluded entirely. 

Buying and selling tickets. According to the 
weight of authority, statutes may properly confine 
the business of buying and selling tickets to the au- 
thorized agents of the issuing company without 
creating an illegal monopoly.28 

[§ 25] c. Skilled Employments. The general prin- 
ciples above stated”? have been applied to franchises 
in respect of skilled employments.?® It has been 
often decided that the police power of the state 
justifies the limitation of skilled employments to 
those who have demonstrated their fitness to engage 
in them ;** and hence the legislature may make rea- 
sonable regulations governing skilled employments,®? 
and may for that purpose require the examination 
and licensing of those engaged in such work, with- 
out creating a monopoly;** and this principle has 
been applied in the ease of physicians,** drug- 


10. State v. Kirkpatrick, 179 N. C. 
747, 103 SE 65 (construing Charlotte 
Charter [Priv. L. (1915)] c¢ 276 § 57 
subs 10, 12). 

ll. State v. Kirkpatrick, supra. 

12. Public safety as subject of po- 
lice power see Constitutional Law 
§ 426. 

13. See supra §§ 13-17. 

14. See cases infra this section. 

15. Plumb v. Christie, 103 Ga. 686, 
20 SE 759, 42 LRA 181. See also 
Intoxicating Liquors §§ 20-81. 

16. U. S.—Lowenstein v. Evans, 
69 Fed. 908. 

Ga.—Plumb v. Christie, 103 Ga. 686, 
30 SE 759, 42 LRA 181. 

N. C.—Guy v. Cumberland County, 
MOS SNE IC, 47 bo eo ATL 

S. C.—State v. Aiken, 42 S. C. 222, 
20 SE 221, 26 LRA 345 [overr Mc- 
Cullough v. Brown, 41 §. C. 220, 19 
SE 458, 23 LRA 410]. , 

See generally Intoxicating Liquors 
§§ 30-65. 

[a] Reason for rule.—“Granting 
that the act gives the State itself 
a monopoly of all traffic in such 
liquors, it is not a monopoly in the 
ordinary or odious sense of the term, 
where one individual or corporation 
is given the right to manufacture or 
trade which is not open to others, 
put a monopoly for the benefit of 
éhe whole people of the State, the 
profits of which, if any, are enjoyed 
by the whole people; in short, a mo- 
nopoly in the same sense in which 
the Post Office Department, and the 
right to carry _the mails, is a mo- 
nopoly of the Federal Government.” 
Scott v. Donald, 165 U. S. 58, 104, 
17 SCt 265, 41 L. ed. 632. 

17. Ex. p. Levy, 43 Ark. 42, 51 
AmR 550. 

18. Rapp v. Venable, 15 N. M. 509, 
110 P 834. 

19. Rapp v. Venable, supra. 

20. Businesses and occupations as 
‘subjects of police power see Consti- 
tutional Law § 431 et seq. 

General welfare as subject of po- 


lice power see Constitutional Law 
§ 430. 
21. See supra §§ 13-17. 


22. See cases infra this section. 
23.,. State v. Scougal; 3.S. D. 55, 


51 NW 858, 44 AmSR 756, 15 LRA' business. 


477. 

{a] Reason for this view.—It is 
not a constitutional exercise of the 
legislative power under the police 
power of the state to deprive the 
citizens of the right to carry on the 
business of banking and confer such 
privileges exclusively upon corpora- 
tions organized under an act of the 
legislature. Legislation of this char- 
acter is unconstitutional as being a 
violation of the due process clause 
of a state constitution and also in 
violation of a constitutional prohibi- 
tion against granting special privi- 
leges or immunities and also in vio- 
lation of a provision of the consti- 
tution of the United States prohibit- 
ing any state from making or 
enforcing any law which shall 
abridge the privileges or immunities 
of citizens of the United States. 
State v. Scougal, 3 S. D. 55, 51. NW 
858, 44 AmSR 756, 15 LRA 477. 

24. Peo. v. San Francisco, 100 Cal. 
105, 34 P 492; State v. Woodmansee, 
ere D. 246, 46 NW 970, 11 LRA 


420. 

[a] Reason for rule—‘‘The mat- 
ter of regulating and prohibiting pri- 
vate banking, and all banking not 
expressly authorized by law, is 
strictly within the legislative dis- 
cretion, under that branch of the 
police power relating to public safety, 
and... the courts will not interfere 
and declare such legislation unconsti- 
tutional as an evasion of individual 
rights.” State v. Woodmansee, 1 N. 
D. 246, 251, 46 NW 970, 11 LRA 420. 

25. Com. v. Vrooman, 164 Pa. 306, 
SBA 217, 44 AmSR 603, 25 LRA 
250. ; 

{a] Reason for rule.—A statute 
confining the business of fire insur- 
ance to corporations is a valid exer- 
cise of the police power since it 
does not prohibit but merely regu- 
lates the business of insurance. It 
merely describes the preliminary 
qualifications necessary for all alike 
to entitle them to enter the business. 
It is open to all under the general 
laws, is not burdensome, and its only 
effect is to secure adequate capital, 
at the beginning, and state super- 
vision during the continuance of the 
Com. v. Vrooman, 164 Pa. 


se 30 A 217, 44 AmSR 603, 25 LRA 


26. Holmes v. Tennessee Coal, etc., 
R. Co., 49 La. Ann. 1465, 22 S 403. 

27. Brady v. Mattern, 125 Iowa 
158, 100 NW 3858, 106 AmSR 291. 

28. Burdick v. Peo., 149 Ill. 600, 
36 NE 948, 41 AmSR 329, 24 LRA 
152; Fry v. State, 63 Ind. 552, 30 
AmR 238; State v. Corbett, 57 Minn. 
345, 59 NW 317, 24 LRA 498; Jannin 
v. State, 42 Tex. Cr. 631, 51 SW 1126, 
62 SW 419, 96 AmSR 821. 

[a] But in New York a statute of 
this character, it is held, transcends 
the police power and violates the 
constitutional guaranties of civil 
rights and privileges and of liberty. 
rei Reet Page Ridec eye 167 N.Y 

; 0 » 68 AmSR 7638 
LRA, 264. ret 

29. See supra §§ 13-17. 

See cases infra this section. 
See Constitutional Law § 431 


32. See cases infra notes 33-37. 

33. U.S.—Olsen v. Smith, 195 U.S. 
$82, Ey Ct 52, 49 eee 224, 

al.—Aaroe v. Crosby, 48 Cal. ; 

422, 192 P 97, if % # 
. JIll—Peo, v. Wilson, 249 Ill. 195, 
94 NE 141, 35 LRANS 1074; Noel 
vicPeo:, 1187 TIL) 587; 58° INP 6165279 
AmSR 238, 52 LRA 287. 

Kan.—State v. Wilcox, 64 Kan. 789, 
68 P 634, 

Mont.—State v. Hopkins, 54 Mont. 
52, 166 P 304, AnnCasi1918D 956. 

Nebr.—J. R. Watkins Medical Co. 
re Hunt, 104 Nebr. 266, 177 NW 

N. H.—State v. Forcier, 65 N. H. 
42, 17 A 577, 

N. Y.—Peo. v. City Prison, 144 N. 
Y. 529, 30 NE 686, 27 LRA 718. 


N. C.—St. George v. Hardie, 147 
N.C. 88, 60 SE 920. 
Wis.—State v. Benzenberg, 101 


Wis. 172, 76 NW 345. 

34. State v. Wilcox, 64 Kan. 789, 
68 P 634; State v. Hopkins, 54 Mont. 
52, 166 P 304, AnnCas1918D 956. 

fa] Osteopathy.—A statute  in- 
cluding in its definition of practice 
of osteopathy practice of chiroprac- 
tic for the purpose of requiring quali- 
fications and license is not an attempt 
to confer a monopoly on the school 


99 [40 5G Fi] 


gists,®> pilots,?¢ and plumbers.®? 

When creating or tending to create monopoly. 
On the other hand, a statute which has no relation 
to public health and is designedly for the purpose 
of controlling an occupation and creating a mo- 
nopoly in favor of those able to pay the tax by 
forcing those unable to pay the tax and possessing 
a knowledge of the particular business to look to 
those in control of the monopoly for employment 
cannot be sustained.*® If there is no peculiar need 
of such regulation of a business or calling,*® as for 
instance the making of cigars,*® keeping and caring 
for vehicles and animals,*! shoeing horses,* or sell- 
ing merchandise,*? the legislation will be declared 
unconstitutional as tending to create monopoly. So 
it has been held that a law attempting to limit the 
sale of patent or proprietary medicines to pharma- 
cists tends to create a monopoly unnecessary for 
public health or safety and is therefore void.** 
Such also is the case with a law requiring itinerant 
vendors of these medicines to pay a license fee so 
exorbitant as practically to prohibit sales by them.*® 
It has similarly been held that a restriction of the 
sale of anti-cholera serum to registered veterina- 
rians is void.46 And a municipality has no power to 
designate more favorable stands tor the vehicle of 
one company at railroad depots than those desig- 
nated for the vehicles of others.*” It has also been 
held that a statute prohibiting uncertified account- 
ants from holding themselves out as professional 
or expert accountants and engaging in the practice 
of that profession is void as tending to create a mo- 


of osteopathy. State v. Hopkins, 54 3s. 
Mont, 52, 63, 166 P 304, AnnCas1918D|192 P 97. 
956 (“It is true that the statute de- 39. 
fines the.practice of osteopathy as a 40. 
drugless treatment, because it is| AmR 636. 
therein limited exclusively to treat- 41. 


ment by use of the hands or mechani- 
cal appliances, and requires acquaint- 
ance with the various sciences enu- 
merated and the theory and practice 
according to the standards prescribed 
by recognized schools of osteopathy. 
But this does not give this school a 


42). 
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Aaroe vy. Crosby, 48 Cal. A. 422, 


See cases infra notes 40-438. 
In re Jacobs, 98 N. Y. 98, 50 


Com. vy. Bacon, 13 Bush (Ky.) 
210, 26 AmR 189. 
Bessette v. Peo., 193 Ill. 334, |] 505 
62 NE 215, 56 LRA 558. 

43. Thousand Island Park Assoc. v. 
Tucker, 173 N. Y. 203, 65 NE 975. 

44. Noel v. Peo., 
NE 616, 79 AmSR 238, 52 LRA 287; 


[§§ 25-27 


nopoly in the profession of accountancy for the 
benefit of certified accountants.*® 

[§ 2514] d. Building Restrictions. The segrega- 
tion of factories and places of business under a com- 
munity wide zone plan in accordance with a zoning 
ordinance providing therefor is not objectionable as 
fostering or creating a monopoly.*®# 

[§ 26] 8. Public Schools—a. School Books. The 
general principles above stated*® have been applied 
to franchises in respect of public schools.°° It is 
very generally held that legislation and contracts 
made in accordance therewith, under which the 
right to furnish school books is given exclusively 
to a designated publisher or publishers, are not 
objectionable as creating monopolies and opposed 
to public policy,®! especially in the case of a con- 
tract awarded to the lowest and best bidder.®? 
Power thus asserted is exercised in a manner which 
is not of common right.63 If a monopoly is thus 
created it is for the benefit of the state and its 
citizens,°* and it is of no consequence that a privi- 
lege is incidentally conferred on an individual.®® 
The fact that the exercise of the right excludes some 
publishers is an inseparable and unavoidable condi- 
tion of the exercise of the right.°® 

[§ 27] b. Vaccination of Pupils.57 Under statu- 
tory authority a school board may require pupils 
to be vaccinated against smallpox as a prerequi- 
site to attendance at school, and its action in re- 
quiring that such vaccination be by scarification 
and injection of cowpox rather than by taking the 
medicine internally is not arbitrary, unreasonable, 


Ill.—Lake View Schools v. Peo., 87 
Ill. 303, 29 AmR 55. 

Ind.—State v. Blue, 122 Ind. 600, 
23 NE 963; State v. Haworth, 122 
Ind, 462, 23 NE 946, 7 LRA 240. 

Md.—Baltimore City School Comrs. 
v. State Bd. of Education, 26 Md. 


Mich.—Jones v. Detroit Bd. of Edu- 
cation, 88 Mich. 371, 50 NW 309. 
Minn.—Curryer v. Merrill, 25 Minn. 
1, 38 AmR 450. 
Miss.—B. T. Johnson Pub. Co. v. 


187 Ill, 587, 58 


monopoly of the practice. It leaves 
every person who in the judgment of 
the board has demonstrated that he 
possesses the knowledge and qualifi- 
cations prescribed to engage in the 
practice and to earn his livelihood by 
this means. The legislation is not 
rendered objectionable by the fact 
that some persons choose to adopt 
another name and profess to belong 


to and to represent a_ different 
school’), 

35. State v. Forcier, 65 N. H. 42, 
17 A 577 . 


36. Olsen v. Smith, 195 U. S. 332, 
25 SCt 52, 49 L. ed. 224; St. George 
v. Hardie, 147 N.:'C, 88, 60 SE 


920. 

[a] Reason for rule.—‘‘The con- 
tention that because the commis- 
sioned pilots have a monopoly of the 
business, and by combination among 
themselves exclude all others from 
rendering pilotage services, is also 
but a denial of the authority of the 
State to regulate, since if the State 
has the power to regulate, and in so 
doing to appoint and commission, 
those who are to perform pilotage 
services, it must follow that no mo- 
nopoly or combination in a legal 
sense ‘can arise frem the fact that 
the duly authorized agents of the 
State are alone allowed to perform 
the duties devolving upon them by 
law.”’. Olsen v. Smith, 195 U. S. 332, 
345, 25 SCt 52, 49 L. ed. 224. 

37. Aaroe v. Crosby, 48 Cal. A, 422, 
192. P. 97,.98; Peo. v..City,.Prison, 144 
N. Y. 529, 30 NE 686, 27 LRA 718; 
State v. Benzenberg, 101 Wis. 172, 
76 NW 345. 


J. R. Watkins Medical Co. v. Hunt, 
104 Nebr. 266, 177 NW 462. 

{a] Reason for rule.—‘It is a 
matter of common knowledge that 
patent or proprietary medicines are 
prepared, put up and marked and 
ready for use by the public so soon 
as they leave the hands of the manu- 
facturer. They are in packages or 
bottles, are labeled with the name, 
and are accompanied with wrappers 
containing directions for their use 
and the conditions for which they 
are claimed to be specific, and there 
is nothing that calls into use any 
skill or science on the part of one 
who sells them and one man can do 
it just as well as another.” Peo. v. 
Wilson, 249 Ill. 195, 200, 94 NE 141, 
385 LRANS 1074. 

45. Peo, v. Wilson, supra. 

46. Hall v. State, 100 Nebr. 84, 158 
NW 362, LRAI9I6F 136. 

47. Danville vy. Noone, 103 Ill. A. 
290 (this creates a monopoly). 

48. State v. Riedell, 109 Okl. 35, 
233 P 684 (this business relates to 
matters purely of private concern 
bearing no perceptible relation to the 
general or public welfare). 

48%. Aurora v. Burns, 319 Ill. 84, 
149 NE 784. 

Zoning ordinances generally see 
Municipal Corporations, 

49. See supra §§ 13-17. 

50. See cases infra this section. 

51. U. S.—Bancroft v. Thayer, 2 F. 
Cas. No. 835, 5 Sawy. 502. 

Ala.— Dickinson y. Cunningham, 
140. Ala. 527, 37 S 345. 

Cal.—Peo. v. Oakland Bd. of Edu- 
cation, 55 Cal. 331. 


Mills, 79 Miss. 543, 31 S 101. 
Mont.—Campana v. Calderhead, 17 
Mont. 548, 44 P 83, 36 LRA 277. 
Nev.—State v. State Bd. of Educa- 
tion, 18 Nev. 173, 1 P 844. 
Oh.—State v. Columbus Bd. of Edu- 
cation, 35 Oh. St, 368. 
Tenn.—Leeper v. State, 103 Tenn. 
500, 53 SW 962, 48 LRA 167. 
Bheeas. Soulbaes. v. Marrs, 262 SW 
29 


Wash.—Rand .v. MHartranft, 
Wash, 591% 70; P Vai. 

“To authorize and provide that, 
by means of contract or legNslative 
grant, a particular person or per- 
sons shall have the exclusive right 
to do or furnish a particular thing, 
upon certain conditions, for the use 
and convenience of the public, has 
always been a common mode of ex- 
ercising the public power of the 
state.’”’ Bancroft v. Thayer, 2 F. Cas. 
No. 835, 5 Sawy. 502, 505. 

52. Leeper v. State, 103 Tenn. 500, 
53 SW 962, 48 LRA 167. 

53. State v. Haworth, 122 Ind. 462, 
23 NE 946, 7 LRA 240. 

54. Dickinson v. Cunningham, 140 
Ala, 527, 37 S 345; Leeper v. State, 
ae Tenn. 500, 53 SW 962, 48 LRA 

55. Dickinson y. Cunningham, 140 
Ala. 527,.387 S 345; Leeper vy. State, 
ape Tenn. 500, 58 SW 962, 48 LRA 

56. State v. Haworth, 122 Ind. 462, 
23 NE 946, 7 LRA 240. 

57. Waccination generally see Con- 
stitutional Law § 425; Health §§ 39, 
40; Schools and School Districts [35 
Cy craven 7.1% 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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or in violation of constitutional provisions guaran- 
teeing equal rights to all and against monopolies,°® 
or as discriminating against the homeopathic school 
of medicine,®*® although the internal method may 
be as effective as the one prescribed.®? 

[§ 28] 4. Statutes and Reports of Judicial Deci- 
sions.°!_ The general principles above stated®? have 
been applied to franchises in respect of the publica- 
tion and sale.of statutes or reports of judicial de- 
cisions.°> While it has been held that it is against 
sound public policy to suppress and keep from the 
earliest knowledge of the public the statutes or the 
decisions and opinions of the justices by an exclu- 
sive arrangement with any publisher,®* it also has 
been held that the legislature is not prohibited, 
by a constitutional provision against the granting 
of any special or exclusive privilege, from granting 
to a person the right to publish the statutes of the 
state,°> and making such statute prima facie evi- 
dence of the law,®° nor from purchasing such num- 
ber of copies thereof as the legislature may deem 
necessary for the use of its officers;®’ and this, it 
was held, is true, although there was another com- 
pilation published which the state could have pur- 
chased from another person.® 

[§ 29] 5. Public Works.°® The general principles 
above stated’® have been applied to franchises in 
respect of public works.71 Governmental bodies 
may make such special arrangements as they please 
in the construction of public works without violat- 


58. Abney v. Fox, (Tex. Civ. AD) 72. 
250 SW 210. 
59. Abney v. Fox, supra, 
60. Abney v. Fox, supra. 


61. Printing, sale, and distribu-| street 
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See cases infra this note. 

[a] Asphalting streets. 
ification by a municipal council in 
its resolutions and ordinances for 
improvements, 


{41 C.J.] 93 
ing the law against monopolies.”? 

[§ 30] 6, Public Service or Utilities—a. In Gen- 
eral. The general principles above stated’* have 
been applied to franchises in respect of public serv- 
ice or public utilities.7* While there is some con- 
trary authority,’® it is generally held that, in regu- 
lating such publie services as are usually performed 
by public utility companies, state legislatures have 
the power to grant exclusive franchises for a term 
of years to perform the services and charge there- 
for.76 

As regards municipalities, in accordance with well 
settled principles elsewhere considered,’’ it is gen- 
erally held that a municipality is without power 
to make a grant of the character under considera- 
tion unless power to do so has been expressly given 
by the legislature or unless the power is necessary 
to the proper exercise of powers expressly granted ;*° 
and, of course, such a grant cannot be made by a 
municipality where expressly forbidden to do so by 
charter,”® by statute,°° or by both.8: While the 
better view is that the power to grant such a fran- 
chise may be delegated to a municipality by the 
legislature,°? it has been held without any limita- 
tion or qualification whatever that such a grant 
by a municipality is void as constituting a mo- 
nopoly.§. However, there is nothing in the law 
relating to monopolies which will prevent a munici- 
pality from granting a franchise for a term of years 
which by its terms is not exclusive.®4 


[aff 186 U. S. 401, 22 SCt 866, 46 L. 
ed. 1219]. 

Ind.—Crowder v. Sullivan, 128 Ind, 
486, 28 NE 94, 138 LRA 647; Citizens’ 


The spec- 


that Trinidad 


tion of: 
Reports of judicial decisions see Re- 

ports [34 Cyc 1614]. 

Statutes see Statutes [36 Cyc 965]. 

62. See supra §§ 13-17 

63. See cases infra this section. 

64. Nash v. Lathrop, 142 Mass. 29, 
6 NE 559, 560. 

{a] Reason for this view.—“The 
decisions and opinions of the justfces 
are the authorized expositions and 
interpretations of the laws, which are 
binding upon all the citizens. They 
declare the unwritten law, and con- 
strue and declare the meaning of the 
statutes. Every citizen is presumed 
to know the law thus declared, and 
it needs no argument to show that 
justice requires that all should have 
free access to the opinions, and that 
it is against sound public policy to 

, prevent this, or to suppress and keep 
from the earliest knowledge of the 
public the statutes, or the decisions 
and opinions of the justices. Such 
opinions stand, upon principle, on 
substantially the same footing as 
the statutes enacted by the legisla- 
ture. It can hardly be contended that 
it would be within the constitutional 
power of the legislature to enact that 
the statutes and opinions should not 
be made known to the public. It is 
its duty to provide for promulgating 
them; while it has the power to pass 
reasonable and wholesome laws regu- 
lating the mode of promulgating 
them, so as to give accuracy and au- 
thority to them.” Nash v. Lathrop, 
142 Mass, 29, 6 NE 559,° 560. 

65. Marsh v. Stonebraker, 71 Nebr. 
224, 98 NW 699, 65 LRA 607. 

66. Marsh v. Stonebraker, supra. 

67. Marsh v. Stonebraker, supra. 

68. Marsh v. Stonebraker, supra 
(there was no prohibition resting 
upon the legislature to determine for 
itself which of these statutes it 
would buy for the use of the state 
officers). 

69. Public work as subject of po- 
lice power see Constitutional Law 
437. 


§ 
* 70. See supra §§ 13-17. 
71. See cases infra this section. 


Lake asphalt shall be the material 
used does not constitute a monopoly 
because this particular kind of as- 
phalt is a product of a foreign coun- 
try, and there are deposits in several 
of the United States from which suit- 
able asphalt can be had. Field v. 
Barber Asphalt Pav.’ Co. 194 U.S. 
618, 24 SCt 784, 48 L. ed. 1142: Verdin 
v. St. Louis, 131 Mo. 26, 33 SW 480, 
36 SW 52; Warren v. Barber Asphalt 
Pav. ‘Co., 115° Mo. 572, 22-SwW: 490; 
Barber Asphalt Pav. Co. v. Hunt, 100 
Mo. 22, 138 SW 98, 18 AmSR 530, 8 
LRA 110. 

73. See supra §§ 13-17. 

74. See cases infra this section. 

75. Norwich Gas Light Co. v. Nor- 
wich City Gas Co., 25 Conn. 19. See 
St. Louis Gaslight Co. v. St. Louis 
Gas, ete., Co., 16 Mo. A. 52. and Texas 
cases infra text and note 83, and 
§ 33 note 20 [b] (where the language 
used is broad enough to sustain this 
doctrine although the grants were 
made by municipalities instead of by 
state legislatures). 

76. U. §—Louisville Gas Co. v. 
Citizens Gas Light Co., 115 U. S. 683, 
6 SCt 265, 29 L. ed. 510; New Or- 
leans Water Works Co. v. Rivers, 115 
Te 2S. 674). 6SOt '2738;+299 Leredt 526% 
New Orleans Gas Light Co. v. Louisi- 
ana Light, etc., Co., 115 U. S. 650, 
6 SCt 252,29 L. ed: 516. 

Cal.—California State Tel. 
Alta Tel. Co., 22 Cal. 398. 

Iowa.—Davenport Gas, ete., Co. v. 
Davenport, 124 Iowa 22, 98 NW 892. 

La.—cCrescent City Gaslight Co. v. 
New Orleans Gaslight Co., 27 La. 
Ann, 138. 

Oh.—State v. Cincinnati Gas Light, 
etc., Co., 18 Oh. St. 262 (recognizing 
rule). 

Tenn.—Memphis v. Memphis Water 
Co., 5 Heisk. 495. 

Wis.—State v. Milwaukee Gaslight 
Co., 29 Wis. 454, 9 AmR 598. 


Co. v. 


77. pay supra § 14. 

7B. U. S.—lIllinois Trust, ete., 
Bank v. Arkansas City Water Co., 
67 Fed. 196. 

Fla.— Capital City Light, etc., Co. 
v. Tallahassee, 42 Fla. 462, 28'S 810; 


Gas, ete., Co. v. Elwood, 114 Ind. 332, 


16 NE 624, 

Minn.—Long v. Duluth, 49 Minn, 
280, 51 NW 913, 32 AmSR 547. 

iss._Greenville Water-Works Co. 
v. Greenville, 7 S 409. 

Mont.—Livingston Waterworks v. 
Livingston, 53 Mont. 1, 162 P 381, 
LRA1917D 1074; Davenport v. Klein- 
schmidt, 6 Mont. 502, 13 P 249 [app 
dism 145 U. S. 644 mem, 12 SCt 983 
mem, 36 L. ed. 859 mem]. 

N. Y.—Syracuse Water Co. v. Syra- 
cuse, 116 N. Y. 167, 22 NE 381, 5 
LRA 546. : 

N. C.—Thrift v. Elizabeth City, 
122 °N..°C.'°31;' 30) SE 3495 447 ERA 
427. 

Oh.—State v. Cincinnati Gas Light, 
etc., Co., 18 Oh. St. 262: 


Va.—Parkersburg Gas Co. v- 


Parkersburg, 30 W. Va. 435, 4 SE 
50. : 
79. Terr. v. De Wolfe, 13 Okl. 454, 


74 P 98 [writ of error dism 196 U. S., 
643 mem, 25 SCt 794 mem, 49-L, ed. 
632 mem]. 

80. Terr. v. De Wolfe, supra. 

81. Terr. v. De Wolfe, supra. 

82. Davenport Gas, etc., Co. v. 
Davenpert, 124 Iowa 22, 98 NW 892 
Crescent City Gaslight Col* Vv. New 
Orleans Gashght Co., 27 La. Ann. 138; 
Baily v. Philadelphia, 184 Pa. 594, 39 
A 494, 68 AmSR 812, 39 LRA 837; 
Hull Electric Co. v. Ottawa Electric 
Co., 16 Que. Super. 1. Analogous 
decisions see supra text and note 
76. 

83. Ennis Water Works v. Ennis, 
105 Tex. 63, 144. SW 930 [rev (Civ. 
A.) 136 SW 513, and app dism 233 
U. S. 652, 34 SCt 767, 58 L. ed. 1139]; 
Hartford F. Ins. Co. v. Houston, 102 
Tex, 317,°116' Sw. 36 [rev (Civ. As) 
110 SW 973]; Brenham vy. Brenham 
Piles Works Co., 67 Tex. 542, 4 SW 
14 

84. Bartholomew v. Austin, 85 
Fed. 359, 29 CCA ‘568; Western Union 
Tel. Co. v. New York, 38 Fed. 552, 3 
LRA 449; Vincennes v. Citizens’ Gas 
Light’ Co.,.132 > Ind:! 114;531° NE 673, 
af he: a Ludington Water- Supply 
o. v. Ludington, 119 Mich. 480, 78 
NW 558. 
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~ [§ 31] b. Supplying Gas.8® The general principles 
above stated’* have been applied to franchises in 
respect of supplying gas.87 It has been held by the 
supreme court of the United States that the legis- 
lature of a state may grant an exclusive right for 
a term of years to supply gas to a municipality and 
its inhabitants through pipes and mains laid in the 
public streets on condition of performance of the 
service by the grantee,*® and a number of state 
courts have reached the same conclusion.*® But 
there are decisions of state courts to the effect that 
legislation of this character creates a monopoly 
in restraint of ordinary business which will not be 
upheld by the courts even in the absence of a con- 
stitutional provision forbidding monopolies,°° and 
that so much of a charter as granted to a corpora- 
tion the exclusive privilege of manufacturing and 
selling gas in a municipality was void as creating a 
monopoly.®+ 

Grant by-municipality. In jurisdictions where 
the power of the legislature to make grants of the 
character under consideration is upheld,®? it is of 
course permissible to delegate this power to a mu- 
nicipality,®*® and an exercise of the power thus 
granted is valid.** But in accordance with princi- 
ples elsewhere considered,®® a municipality can exer- 
cise no such power unless expressly authorized so 
to do by the legislature or unless the power is so 
far necessary to the proper exercise of powers ex- 
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pressly granted as to make its existence free from 
doubt.9°° And, of course, a municipality cannot 
exercise such power where it is expressly forbidden 
both by its charter and by an act of congress.°7 A 
contract between a municipality and a corporation 
by which it agrees to take a certain quantity of 
gas for a specified period, leaving it the unrestricted 
right either to manufacture or purchase as much 
more as it desires is not objectionable as creating 
a monopoly.°® Nor is an ordinance invalid which 
confers upon a company the right to lay its gas. 
mains and pipes in the streets for a period desig- 
nated where the right so conferred is not exclu- 
sive.°® A municipal corporation may by ordinance 
give the right to a company to use its streets for 
supplying gas for heating purposes on condition 
that the company will not sell gas for lighting pur- 


poses in competition with gas manufactured by the 


municipality.t 

[§ 32] c. Supplying Electricity.2. The general 
principles above stated? have been applied to fran- 
chises in respect of supplying electricity.4 Where 
a municipality has express authority from the legis- 
lature to do so, it may grant an exclusive right for 
a period of years to a company to occupy its streets 
with pipes, conduits, posts, wires, ete., for the dis- 
tribution of the electricity, and agree to take from 
the company all the electric light for the munici- 
pality ;> however, in the absence of such authority a 


85. Generally see Gas §§ 6-18. 

86. See supra §§ 13-17, 30. 

87. See cases infra this section. 

88. Louisville Gas Co. v. Citizens 
Gas Light Co., 115 U. S. 683, 6 SCt 
265, 29 L. ed. 510; New Orleans Gas 
Light Co. v. Louisiana Light, etc., 
fen 115 U.S. 650, 6 SCt 252, 29 L. ed. 
{a] Reason for rule.—‘“Legislation 
of that character is not liable: to 
the objection that it is a mere mo- 
nopoly, preventing citizens from en- 
gaging in an ordinary pursuit or 
business, open as of common right 
to all, upon terms of equality; for, 
the right to dig up the streets and 
other public ways of New Orleans, 
and place therein pipes and mains 
for the distribution of gas for public 
and private use, is a franchise, the 
privilege of exercising which could 
only be granted by the State, or by 
the municipal government of that 
city acting under legislative author- 
ity. ... To the same effect is the 
decision of the Supreme Court of 
Louisiana in Crescent City Gaslight 
Co. v. New Orleans Gaslight Co., 27 
La. Ann. 138, 147, in which it was 
said: ‘The right to operate gas-works, 
and to illuminate a city, is not an 
ancient or usual occupation of cit- 
izens generally. No one has the right 
to dig up the streets, and lay down 
gas pipes, erect lamp posts, and carry 
on the business of lighting the 
streets and the houses of the city of 
New Orleans, without special author- 
ity from the sovereign. It is a fran- 
chise belonging to the State, and, in 
the exercise of the police power, the 
State could carry on the business 
itself or select one of several agents 
to do so.’” New Orleans Gas Light 
Co. v. Louisiana Light, etc., Co., 115 
Peete 650, 659, 6 SCt 252, 29 L. ed. 

89, Davenport Gas, etc., Co. v. 
Davenport, 124 Iowa 22, 98 NW 892; 
Crescent City Gaslight Co. v. New 
Orleans Gaslight Co., 27 La. Ann. 
138; State v. Cincinnati Gas Light, 
etc., Co., 18 Oh. St. 262 (recognizing 
State v. Milwaukee Gaslight 
29 Wis. 454, 9 AmR 598. See 
Gathright v. Byllesby, 154 Ky. 106, 
157 SW 45 (sinee it was held in 
1906 that under the law of Kentucky 
there is no prohibition against the 


formation of trusts _or monopolies, 
but that they are liable to fine if they 
sell their products above or below 
their real value, and the legislature 
has seen fit not to change the law, 
it is the public policy of the state; 
and hence an ordinance agreeing with 
a proposed purchaser, who controlled 
all the gas and electric companies in 
the state except one, that in consid- 
eration of being a bidder for a gas 
franchise, authorizing the furnishing 
of natural gas, manufactured gas, 
and mixed gas, offered for sale by an- 
other ordinance, it might purchase 
the remaining electric light company 
and furnish both gas and electricity 
to the city and private consumers, 
under rates fixed by the ordinance, 


is not invalid as creating a mo- 
nopoly). 
90. Norwich Gas Light Co. v. Nor- 


wich City Gas Co., 25 Conn. 19. 
91. St. Louis Gaslight Co. v. St. 

Louis Gas, etc., Co., 16 Mo. A. 52 

(upholding, however, that part of the 


charter that granted the exclusive 


use of streets for the purpose of dis- 
tributing the manufactured article). 

[a] Reason for rnle.—‘‘The manu- 
facture of illuminating gas, and its 
sale, when manufactured, to any per- 
son or persons, may not be distin- 
guishable, on any ground of natural 
right, from the manufacture and 
sale of shoes, or any other product 
of human industry. But an authority 
to lay and maintain pipes under or 
upon the public streets and high- 
ways, for facilitating a delivery of 
the article sold, can rest upon no 
such ground of natural right, where 
the absolute control and ownership 
of all highways is vested in the 
sovereignty of the state.” St. Louis 
Gaslight Co. v. St. Louis Gas, etce., 
Co.. 16 Mo. A. 52. 65. 

92. See supra § 13; and generally 
Gas 14. 

93 Crescent City Gaslight Co. v. 
New Orleans Gaslight Co., 27 La. 


‘Ann, 138; Baily v. Philadelphia, 184 


Pa. 594, 39 A 494, 68 AmSR 812, 39 
LRA 837; Hull Electric Co. v. Ottawa 
Electric Co., 16 Que. Super. 1. 

94. Davenport Gas, ete. Co. v. 
Davenport, 124 Iowa 22, 98 NW 892; 
Baily v. Philadelphia, 184 Pa. 594, 
ee 494, 63 AmSR 812, 39 LRA 


95. See supra § 14. 

96. Capital City Light, ete., Co. v. 
Tallahassee, 42 Fla. 462, 28 S 810 
[aff 186 U. S. 401, 22 SCt 866, 46 
L. ed, 1219]; Crowder v. Sullivan, 128 
Ind. 486, 28 NE 94, 13 LRA . 647; 
Citizen’s Gas, etc., Co. v. Elwood, 
114 Ind. 332, 16 NE 624; State v. Cin- 
cinnati Gas Light, ete. Co., 18 Oh. 
St. 262; Parkersburg Gas Co. v. 
FarkonsDung: 30 W. Va. 435, 4 SE 


[a] Statute not conferring power. 
—A general grant of power to a mu- 
nicipality to cause it to be lighted 
with oil or gas confers no power on 
it to grant an exclusive right to the 
use of its streets and alleys for the 
purpose of laying gas pipes to 
convey gas for lighting purposes. 
State v. Cincinnati Gas Light, ete., 
Co., 18 Oh. St. 262. But see Hull 
Electric Co. v. Ottawa  Hlectric 
Co., 16 Que. Super. 1 (where the 
apparently opposite conclusion is 
reached). 

97. Terr. v. De Wolfe, 13 Okl. 454, 
74 P 98 [writ of error dism 196 U. S. 
643 mem, 25 SCt 794 mem, 49 L. ed; 
632 mem]. 


98. Vincennes v. Citizens’ Gas 
Light Co., 132 Ind. 114, 31 NE 573, 
16 LRA 485. 

99. Vincennes v. Citizens’ Gas 


Light _Co., supra. 

1. Wheeling v. Natural Gas Co... 
74 W. Va. 372, 82 SE 345, 

fal This does not create a mo- 
nopoly in favor of the municipality 
in the manufacture and sale of manu- 
factured gas, inhibited by any rule of 
law or rule of public policy. Wheel- 
ing v. Natural Gas Co., 74 W. Va. 372, 
380, 82 SE 345 (‘Though municipali- 
ties derive their powers from consti- 
tutional or legislative grants, they 
may by the .exercise of their discre- 
tionary powers refuse rights to 
others and thereby maintain monopo- 
lies in themselves, but the monopo- 
lies thus enjoyed are not unlawful or 
within the ancient definition of a 
monopoly, inhibited by law’). 
4 a Generally see Electricity §§ 

8S. See supra §§ 13-17, 30. 

4 See cases infra this section. 


& Davenport Gas, eta, Co. v. 
pavenport, 124 Iowa 22, NW 


a a 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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municipality is without authority to grant such a 
franchise. Intent of the legislature to delegate 
the authority must be clearly shown.’ And, of 
course, a grant of this character by a municipality 
would be void where it is expressly forbidden to do 
so, both by its charter® or by statute,® or by both.?° 

[§ 33] d. Supplying Water.11. The general prin- 
ciples above stated’* have been applied to franchises 
in respect of supplying water.4% As in the case 
of gas,'* it has been held by the supreme court 
of the United States that a state legislature may 
grant an exclusive right for a term of years to 
supply water to a municipality and its inhabitants 
through pipes and mains laid in the public streets 
on condition of the performance of the service by 
the grantee;'5 and this view has been taken by 
state courts./® 

A grant by a municipality of a privilege which 
is not in terms exclusive of constructing and operat- 
ing waterworks for a period of years to supply it 
and its citizens with water is not invalid as creating 
a monopoly.17 But in accordance with principles 
elsewhere considered,® a municipality is without 
power to grant an exclusive right to a corporation 
to put mains, pipes, and hydrants in the streets,'® 
and to furnish water to it or to it and its inhabi- 
tants for a designated term of years, unless this 
power has been expressly granted by the legislature 
or is necessary for the proper execution of the 

6. Capital City Light, etc., Co. v. 
Tallahassee, 42 Fla. 462, 28 S 810 
[aff 186 U. S.. 401, 22 SCt 866, 46 L. 
ed. 1219]; Morrow County Illum. 
Co. v. Mt. Gilead, 10 OhS&CP 235, 


8 OhNP 669. 
7. Morrow County Illum. Co. v. 
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—Statutes conferring legislative au- 
thority on a municipal corporation to 
provide a system of water works and 
to grant the right to a private cor- 
poration to establish such system 
and to supply the municipality with 
water and to contract therefor do not 
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powers expressly granted.?° For still stronger rea- 
sons 1s a municipality without power to grant a 
permanent franchise.?? 

[§ 34] e. Transportation—(1) In General, The 
general principles above stated’? have been applied 
to franchises in respect of furnishing transporta-. 
tion.?* In regulating public services which have to 
do with transportation the legislature may grant 
exclusive franchises for a term of years,”* although 
not in perpetuity.”5 This is not a grant of a com- 
mon right within the law condemning monopolies.”* 

Grant by municipality. In accordance with prin- 
ciples elsewhere considered?’ a municipality is with- 
out power to grant an exclusive franchise of the 
character under consideration, unless there is ex- 
press statutory authorization for so doing or unless 
the power to grant the franchise is essential to the 
execution of powers expressly granted;2* and, of 
course, if the legislature itself by reason of consti- 
tutional prohibitions would be unable to grant the 
franchise, it cannot confer such power on a munici- 
pality.*? But a franchise granted by a municipality, 
in accordance with a power conferred on it to do so, 
is valid.%° 

[§ 35] (2) By Ferry.*! . The general principles 
above stated’? have been applied to franchises in 
respect of operating ferries.** The right to operate 
a ferry not being a common right, 34 it is very gen- 
erally held that state legislatures in the proper exer- 


983 mem, 36 L. ed. 859 mem]. 

22. See supra §§ 13-17, 30. 

23. See cases infra this section. 

24. U.S.—Op. of Mr. Justice Fielé 
in Butchers Benev. Assoc. v. Crescent 
City Livestock Landing, ete., Co., 16 
Wall. 36, 21 L. ed. 394. 


Mt. Gilead, supra. 

8. Terr. v. De Wolfe, 13 Okl. 454, 
74 P 98 [writ of error dism 196 U.S. 
643 mem, 25 SCt 794 mem, 49 L. ed. 
632 mem|]. 

-9 Terr.” v. De. Wolfe, supra.) 
Terr. v. De Wolfe, supra. 
Generally see Waters [40 Cyc 


See supra §§ 13-17, 30. 
See cases infra this section. 
See supra § 31. 

15. New Orleans Water Works Co. 
v. Rivers, 115 U. S. 674, 6 SCt 273, 
29 L. ed. 525 

16. Memphis v. Memphis Water 
Co., 5 Heisk. (Tenn.) 495. 

17. Bartholomew. y. Austin, 85 
Fed. 359, 29 CCA 568. See Ludington 
Water-Supply Co. v. Ludington, 119 
Mich. 480, 490, 78 NW 558 (an agree- 
ment of a city to pay taxes assessed 
against property of a water com- 
pany as part of the consideration for 
a supply of water is not invalid as 
giving to the particular company 
advantage over other companies that 
might wish to do business in the 
city and thereby tending to create 
a monopoly. “The city was author- 
ized to contract for a water supply. 
To the extent that the contract of 
the city to take its supply of water 
from the plaintiff, and pay for it. 
gave the plaintiff an advantage over 
others desiring to do business of a 
like nature, it is a necessary and 
legitimate result of the right of con- 
tract’’). 

18. See supra § 14. 

19. Syracuse Water Co. v. Syra- 
cuse, 116 N. Y. 167, 22 NE 381, 5 
LRA 546; and cases infra note 20. 

20. Illinois Trust, etc., Bank v. 
Arkansas City Water Co., 67 Fed. 196: 
Long v. Duluth, 49 Minn. 280, 51 NW 
913, 32 AmSR 547; Livingston Water- 
works v. Livingston, 53 Mont. 1, 16 
P 381, LRA1917D 1074; Davenpor 
v. Kleinschmidt, 6 Mont. 502, 13 P 
249 [app dism 145 U. S. 644 mem, 12 
SCt 983 mem, 36 L. ed. 859 mem]: 
Thrift v. Elizabeth City, 122 N. C. 
31. 37, 30 SE 349, 44 LRA 427. 

[a] Statutes not conferring power. 


confer upon the municipality the 
power to grant an exclusive fran- 
chise. Long v. Duluth, 49 Minn. 280, 
51 NW 913, 32 AmSR 547. 

[b] In Texas, (1) the court in 
entire contradiction of analogous de- 
cisions of other states (see supra 
§§ 31, 32) and without going into the 
question of legislative delegation of 
power to municipalities, has held 
without qualification that a grant by 
ordinance or contract of the exclu- 
sive right to use its streets for lay- 
ing water mains, etc., and to furnish 
the municipality or its inhabitants, 
or both, with water for a designated 
period, is void as creating a monop- 
oly, under a constitutional provision 
that perpetuities and monopolies are 
contrary to the genius of a free gov- 
ernment and shall never be allowed. 
Ennis Water Works vy. Ennis, 105 
Tex. 638, 144 SW 930 [aff (Civ. <A.) 
136 SW 513, and app dism 233 U. S. 
652, 34 SCt 767, 58 L. ed. 1139]; Hart- 
ford F. Ins. Co. v. Houston, 102 Tex. 
317, 116 SW $36 [rev (Civ. A.) 110 
SW 973]; Edwards County .v. Jen- 
nings, 89 Tex. 618, 35 SW 1053; Alt- 
gelt v. San Antonio, 81 Tex. 436, 17 
Sw 75, 13 LRA 383; Brenham v. 
Brenham Water Works Co., 67 Tex. 
542,4 SW 148. (2) Such an exclusive 
right, it was said, could cut off future 
competition in supplying the city 
with water for the term of the con- 
tract, and tend to enhance the price 
of a monopoly. Brenham v. Bren- 
ham Water Co., supra. 

21. Greenville Water-Works Co. v. 
Greenville, (Miss.) 7 S 409. 

fal Statutes not conferring power. 
—(1) Authority to grant franchises 
of the character under consideration 
cannot be inferred from the general 
power given by charter to contract 
for the needs of the municipality. 
Greenville Water-Works Co. v. 
Greenville, (Miss.) 7 S 409. (2) Nor 
is it sufficient for the exercise of the 
power that no express prohibition is 
found in the charter or other acts 
of the legislature. Davenport v. 
Kleinschmidt, 6 Mont. 502, 13 P 249 
[app dism 145 U. S. 644 mem, 12 SCt 


Pic Sheu aoe wv, Smith, 114 Cal. 494, 

Conn.—Enfield_ Toll Bridge Co. v. 
Hartford, etc. R. Co., 17 Conn. 40, 
42 AmD 716. 

Iowa.—Burlington, etc., Ferry Co. 
v. Davis, 48 Iowa 133, 30 AmR 390. 

Ky.—Com. v. Bacon, 13 Bush 210, 
26 AmR 189 (recognizing rule). 

La.—Pontchartrain R. Co. v. Or- 
leans Nav. Co., 15 La. 404. 

Md.—Broadway, etc., Ferry Co. v. 
Hankey, 31 Md. 346. 

Miss.—Martin v. O’Brien, 34 Miss. 


21. 
N. D.—Patterson v. Wollmann; 5 
N. D. 608, ‘67 NW 1040, 38 LRA 


536. 
S. D.—Nixon v. poe 8 S. D. 507, 
mth Rea Coniive 


67 NW 57, 32 LRA 31 

25. Birmingham, 
Birmingham St. R. Co., 79 Ala. 465, 
58 AmR 615; McRee v. Wilmington, 
éte., Ri 'Co., ‘47 N. Ci! 186; “Laylor ive 
Montreal Harbour Comrs., 17 Que. 
Super. 

26. Patterson v. Wollmann, 5 N, D. 
608, 67 NW 1040, 33 LRA 536. 

27. See supra § 14. 

. S—Minturn y. Larue, 23 

How. 435, 16 L. ed. 5 

Cal.—Oakland v. Carpentier, 13=Cal 
40 


La.—New Orleans, etce.. R. Co. v. 
New Orleans, 44 La. Ann. 728, 11s 
78. : 

Mo. ron ee Pk v. Campbell, 108 Mo. 
550. 17 SW 884. 

Or. Spat ith oeBY v. ae City R. 
Go.) 28) OF 471) 32. P) 304 

29. Birmingham, Wg R. 
Birmingham St. R. Co., 79 vane 465, 
58 AmR 615. 

30. Ratcliffe v. Pulaski Turnp, Co.. 
69 Ark. 264, 63 SW 70; Burlington, 
etc., Ferry Co. v. Davis, 48 Iowa 133, 
30 AmR 390; St. Joseph Plank Road 
Co. v. Kline, 106 La. 325, 30 S 854; 
Patterson v. Wollmann, 5 N. D. 608, 
67 NW 1040, 33 LRA 536. 

31. Gemerally see Ferries §§ 2-45. 

32. See supra §§ 138-17, 30, 34. 

33. See cases infra this section. 

34. Patterson v. Wollmann, 5 N. 
D, 608, 67 NW 1040, 33 LRA 536. 
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cise of the police power may grant exclusive 
franchises for a. term of years to operate ferries 


and charge tolls.2° But the legislature cannot grant 


an exclusive franchise to maintain and operate a 
ferry by the terms of which those living on one side 
of the river pay double the rates of those living 
on the other side without any apparent ground for 
the discrimination, and where the grant is conferred 
for no public services to be rendered and for no 
consideration promotive of the public good.** 

Grant by municipality. An exclusive ferry fran- 
chise for a term of years granted by a municipality 
in pursuance of authority conferred on it to do so 
is valid.*7 Nevertheless, in accordance with prin- 
ciples elsewhere considered,** a municipality is with- 
out power to grant such a franchise unless expressly 
authorized by statute or unless the power to grant 
the franchise is necessary to the execution of powers 
expressly granted.*® 

[§ 36] (3) By Railway.*° The general principles 
above stated#1 have been applied to franchises in 
respect of operating railways.*? The legislature 
may grant the exclusive right to construct and oper- 
ate a railroad between two given points for a term 
of years.*® But in accordance with principles else- 
where considered,*# a municipal corporation, unless 
expressly authorized by statute, or unless it is essen- 
tial to the proper execution of the powers expressly 
granted, is without power to grant an exclusive 


35. Iowa.—Burlington, etc., Coun- 
ty Ferry Co. v. Davis, 48 Iowa 133, 


30 AmR 390. 
Ky.—Com. v. Bacon, 13 Bush 210, 


Wall. 
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Butchers Benev. Assoc. 
City Livestock Landing, 
(Ue S.) 36, 88, 21 L. ed. ate 
[quot Patterson v. Wollmann, 5 N. 


[$§ 35-387 


franchise to a street car company to use its streets 
for the construction and operation of a street rail- 
way for a term of years.*° And a fortiori is it 
without power to grant an exclusive franchise in 
perpetuity of running a street railway through its 
streets;#® even if its charter or general legislation 
assumed to give it such power it would be ineffective 
for that purpose where a constitutional provision 
prohibits the passage of any law ‘‘making any 
irrevocable grant of special privileges or immuni- 
ties.’’47 Where the charter of a municipality, which 
authorizes it to grant franchises to use its streets 
by street car companies, also provides that no exclu- 
sive franchise shall be granted for the use of any 
street, it may grant a franchise to a street railway 
company for a railway along a street upon which 
there is a railway operating under an existing fran- 
chise.48 A contract between a municipality and 
an electrical company for the building of electric 
subways, which does not preclude the municipality 
from also building subways of this character or 
entering into other contracts with other companies 
for building them, is not objectionable as creating 
a monopoly.*® 

[§ 37] (4) By Jitney or Motor Bus. The general 
principles above stated? have been applied to fran- 
chises in respect of operating motor vehicles for 
public. service.°4 An ordinance, requiring parties 
operating jitneys or motor busses requiring a li- 
Burlington, ete., Ferry Co. v. 
48 Iowa 133, 135, 30 AmR 390. 


40. Generally see Railroads [33 Cyc 
69]; Street Railroads [86 Cye 1357]. 


v. Crescent 
ete., Co., 16 


Davis. 


26 AmR 189 (recognizing rule). 

Md.—Broadway, etc., Ferry Co. v. 
Hankey, 31 Md. 346. 

N. D.—Patterson v. Wollmann, 5 N. 
D. 608, 613, 67 NW 1040, 33 LRA 536. 

S. D.—Nixon vy. Reid, 8 S. D. 507, 
67 NW 57, 32. LRA 315 

‘For centuries such police power 
has embraced this element of the 
right to grant an exclusive franchise; 
and it has been found that, as a gen- 
eral rule, the best results are ob- 
tained by granting an exclusive right. 
Indeed, it often is the case that on 
no other terms will the citizen as- 
sume the burdens incident to the 
operation of a ferry. There is noth- 
ing in the history of the English na- 
tion or of the American people which 
warrants the conclusion that this 
practice has resulted in imposing in- 
tolerable burdens upon the public, or 
has led to other than beneficial re- 
sults. No sentiment inimical to this 
practice is discoverable in any of 
the records to which the mind natu- 
rally turns as legitimate sources of 
information on the question of pub- 
lic sentiment on the subject. Public 
opinion has never crystallized against 
grants of exclusive ferry franchises. 
On the contrary, the spirit of the 
times appears to be as favorable to 
the long established practice of mak- 
ing such grants exclusive as in the 
early history of English jurispru- 


dence.”’ Patterson v. Wollmann, 
supra. 
fal Itis not in violation of a con- 


stitutional provision that no priv- 
ileges or immunities shall be granted 
to any citizen or citizens which shall 
not be granted to all citizens on the 
same terms. Patterson v. Wollmann, 
5 N. D. 608, 67 NW 1040, 38 LRA 536. 

[b] It is the duty of the govern- 
ment to provide suitable ferries for 
the convenience of the public, and if 
it chooses to devolve this duty to 
any extent upon particular individu- 


als or corporations, it may stipulate 


for such exclusive privileges con- 
nected with the franchise as it may 
deem proper, without encroaching 
upon the freedom or just rights of 
others. Op. of Mr. Justice Field in 


608, 67 NW 1040, 33 LRA 5361. 

36. Washington Toll Bridge Co. v. 
Beaufort: County, 81 N. C. 491. 

37. Burlington, etc., Ferry Co. .v. 
Davis, 48 Iowa 133, 30 AmR 390; Pat- 
terson v. Wollmann, 5 N. D. 608. 67 
NW 1040, 33 LRA 536. 

38. See supra § 14. 

89. Minturn v. Larue, 23 How. (U. 
S.) 435, 16°L:. ‘ed. 574; Betts v. 
Menard, 1 Ill. 395; Carroll v. Camp- 
bell, 108 Mo. 550, 17 SW 884. Com- 
pare Laredo v. International Bridge, 
etc., Co., 66 Fed. 246, 14 CCA 1 (where 
a municipality by grant is the owner 
of a ferry franchise over a river, an 
ordinance by which it grants to a 
bridge company the right to erect 
the end of a bridge in certain of its 
streets and an agreement not to ex- 
ercise the ferry franchise for a pe- 
riod of twenty-five years for a desig- 
nated yearly consideration in money 
does not create a monopoly within 
the meaning of a constitutional pro- 
vision declaring that perpetuities and 
monopolies shall not be allowed). 

[al Statutes held not to confer 
power.—(1) The grant to a city by 
the legislature of the right to license 
ferries does not authorize the city 
to grant exclusive ferry privileges. 
Carroll v. Campbell, 108 Mo. 550, 
17 SW 884. (2) Nor is this power 
conferred by a charter merely giv- 
ing the municipality power to regu- 
late ferries. Minturn v. Larue, 238 
How. (U. S.) 435,16 L. ed. 574. 

[b1 Statute held to confer power. 
—The right to give an exclusive 
franchise to operate a ferry is given 
by a statute conferring the ‘power 
to grant or refuse license.’ “The 
power to license necessarily includes 
the power to prohibit unlicensed per- 
sons from doing the acts authorize@ 
by the license. The power to refuse 
license necessarily gives the power 
to limit the issuance of licenses. And 
if the city council has power to 
limit the issuance of licenses, we see 
no reason why it may not, in its 
discretion, and with a view to pro- 
moting the public interest, bind it- 
self by contract with a person li- 
eensed to issue no other license.” 


41. See supra §§ 13-17, 30, 34. 

42. See cases infra this section. 

43. Pontchartrain R. Co. v.. Or- 
leans Nay. Co.,. 15 La. 404. 

44. See supra § 14. 

45. New Orleans, etc., R. Co. v. 
New Orleans, 44 La. Ann. 728, 11 S 
78; Parkhurst ne Soni City Reo, 
23 Ora 47, 32°P 

[al Grant hola ‘not to confer 
power.—(1) A general grant to a city 
“of exclusive power 
and regulate the laying down of 
tracks for street cars, upon such 
terms and conditions as the council 
may prescribe,” does not empower 
it to grant for a term of years’ an 
exclusive franchise to occupy its 
streets with street railways. Park- 
hurst > v; Capital: CityDR, (Co: 423 ‘Or: 
471, 32.P 304. (2) The power of 
regulating the streets, delegated to 
the city of New Orleans by the legis- 
lature of the state, embraces author- 


ity to establish street railways on 


its streets, but it does not include 
authority to grant to any person or 
corporation an _ exclusive privilege 
to operate a railway on any street. 
New Orleans, etc., R. Co. v. New Or- 
leans, 44 La. Ann. 728, 11 S 78. 

46. Birmingham, etc., St. R. Co.. 
Birmingham St. R. Co., 79 Ala. 465, 
475, 58 AmR 615. 

47. Birmingham, Sts Rai Col 
v. Birmingham St. . tCor, =supras 

“The policy of the law, as now 
declared by our constitution, is as 
clear in the condemnation of the 
grant of irrevocable exclusive priv- 
ileges conferred by franchise, as that 


etc., 


of the common law was in the repro-, 


bation of pure monopolies, which 
were always deemed odious, not only 
as being in contravention of common 


right, but as founded in the destruc-. 


tion of trade by the extinguishment 
of a free and healthy competition.” 
Birmingham, ete. St. R. Co. v. Bir- 
mingham St. R. Co., supra. 

43. Wood v. Seattle, 23 Wash. 1, 
62 P 135, 52 LRA 369. 

49. Western Union Tel. Co. v. New 
York, 38 Fed, 552, 3 LRA 449, 

50. See supra §§ 13-17, 30, 384. 

51. See cases infra this section. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


to permit, allow . 
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§§ 37-43] 


cense and a bond conditioned for the payment 
of damages for injuries or death caused by their 
vehicles and authorizing the revocation of the li- 
cense upon conviction of a violation of any provi- 
sions of the ordinance, is not objectionable as creat- 
ing a monopoly of the carriage of passengers in 
favor of a street car company, taxicab, and other 
rent vehicles.>? 

[§ 38] f. Telegraph and Telephone.®* The gen- 
eral principles above stated®* have been applied 
to franchises in respect of operating telegraphs or 
telephones.5> A state legislature may grant an 
exclusive franchise to a telegraph company to build 
and operate a line between two points in the state.°¢ 


And the fact that an ordinance for the public sale | 


of a telephone franchise to the owner of an existing 
franchise eliminates the owner of another franchise 
as a bidder at the sale does not render it repugnant 
to a constitutional provision prohibiting monopolies, 
the purpose of the ordinance being to preserve effec- 
tive competition.°*% 

[§ 39] g. Toll Bridge. The general principles 
above stated®? have been applied to franchises in 
respect of operating a toll bridge.®® A grant by 
the legislature of the exclusive right to maintain 
a toll bridge over a stream for a limited period, 
in contemplation of a public benefit, is not a ‘‘mo- 
nopoly’’ in the odious sense of that term,®® nor in 
violation of a constitutional provision requiring the 
legislature to prohibit monopolies.®°% But it has 
been held that the grant of a perpetual monopoly 
to maintain a toll bridge over a stream is void un- 
der a constitutional provision that perpetuities and 
monopolies are contrary to the genius of a free 
state and ought not to be allowed.®° 

[§ 40] h. Turnpike.*t | The general principles 
above stated®* have been applied to franchises in 
respect of operating turnpikes.°*? Where authorized 
by statute the authorities of a county or parish 
have power to grant an exclusive franchise to 
build and operate a turnpike road for a term of 
years and charge tolls for the use thereof. How- 
ever, where the legislature has granted an exclu- 
sive franchise to an individual and his associates 
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to maintain a toll road for a designated time, 
the fact that another statute provides that the 
owners of the road may incorporate under the gen- 
eral laws of the state, and that they do so, does 
not give them the right to collect tolls for the entire 
period specified by law for the existence of the 
corporation.® 

[§ 41] i. Wharf.*® The general principles above 
stated®? have been ‘applied to franchises in respect 
of operating wharves.°® Where express statutory 
authority is vested in a municipality to do so, it 
may grant an exclusive franchise for an. individual 
or corporation to maintain a wharf or public land- 
ing for a term of years and charge toll for the use 
thereof.°® It will be presumed that such franchise 
was granted on a valuable consideration, publie 
service.’° However, express statutory authority is 
necessary to enable a municipality to grant a fran- 
chise of this character.“ And in no event ean 
a grant in perpetuity be sustained;"? all rights of 
the character under consideration must be granted 
for a limited time only." 

[§ 42] 7. Grant of Power to Care for and Pre- 
serve State Property. The grant of power by the 
legislature to an association to assume the burden 
of caring for, preserving, and repairing a piece of 
property belonging to the state, for historical and 
patriotic purposes, is not objectionable as creating 
a monopoly in violation of a constitutional provi- 
sion that ‘‘perpetuities or monopolies are contrary 
to the genius of a free government and shall never 
be allowed.’’74 

[§ 43] C. Construction of Franchise7?>—1. Char- 
acter of the Franchise. In view of the policy con- 
demning monopolies” it has been uniformly held 
that a franchise will not be construed to be exclu- 
sive unless the grant is explicit to that effect.” 
There is no implied contract in an ordinary grant 
of a franchise that the grantor will never do any 
act by which the value of the. franchise granted 
may in the future be reduced,‘® for it can never 
be presumed that the government intended to di- 
minish or surrender its power of accomplishing the 
end for which it was created;’® and the whole 


52. Auto Transit Co. v. Ft. Worth, 
(Tex. Civ. A.) 182 SW 685. 

53. Generally see Telegraphs and 
Telephones [37 Cyc 1613]. 

54. See supra §§ 13-17, 30. 

55. See cases infra this section. 

56. California State Tel. Co. v. 
Alta Tel. Co., 22 Cal. 398. 

56144. Louisville Home Tel. Co. v. 
Louisville, 130 Ky. 611, 113 SW 855 
(three judges dissenting). 

57. See supra §§ 13-17, 30. 

58. \See cases infra this section. 

59. Fortain v. Smith, 114 Cal. 494, 
46 P 381; Enfield Toll Bridge Co. v. 
Hartford, ete. R. Co., 17 Conn. 40, 
42 AmD 716. 

Generally see Bridges §§ 7-45. 

5914. Louisiana Public _ Service 
Commn. Vi Louisiana Highway 
@ommn., . CLa.)): 106 SS .3855, Orr -v. 
Louisiana Highway Commn., (La.) 
106 S 384; Talbot v. Louisiana 
Highway Commn., (La:) 106 S 377. 

60. McRee v. Wilmington, etc., R. 


Go. 4%. Ne Cy 186; 
y see Turnpikes and 
Toll Roads [38 Cyc 3691. 
62. See supra §§ 13-17, 30. 
63. See cases infra this section. 
64. Ratcliffe v. Pulaski Turnp. Co., 
69 Ark. 264, 68 SW 70; St. Joseph 
Plank Road Co. v. Kline, 106 La. 325, 
Dayton, 


30 S 854 

65. State v. Toll 
Road Co., 10 Nev. 155. 

[a] The time designated governs. 


{41 Cc. J.—7] 


etc, 


—State v. Dayton, etc., Toll Road Co., 
10 Nev. 155. 

66. Generally [40 
Cye 896]. 

67. See supra §§ 13-17, 30. 

68. See cases infra this section. 

69. Martin v. O’Brien, 34 Miss. 21; 
Hecker v. New-York Balance Dock 
Co., 13° HowPr* (Nf Y.) 549 “[rev on 
other grounds 24 Barb. 215]; Taylor 
v. Montreal Harbour Comrs., 17 Que. 
Super. 275. 

fal A grant for a term of forty 
years is not excessive as to duration. 
Taylor v. Montreal Harbour Comrs., 
17 Que. Super. 275. 

70. Martin v. O’Brien, 34 Miss. 21. 


see Wharves 


71. Oakland v. Carpentier, 13 Cal. 
540. 
72. Taylor v. Montreal Harbour 
Comrs., 17 Que. Super. 275. 
Taylor v. Montreal Harbour 
Comrs., supra. 


74. Conley v. Daughters of Re- 
public, (Civ. A.) 151 SW 877 [rev on 
other grounds 106 Tex. 80, 156 SW 
197, 157 SW 9387] (this it is said de- 
prived no citizen of any privilege or 
right and brought no financial gain 
to the association). 

75. Construction of franchise gen- 
erally see Franchises §§ 70-80. 

76. See supra § 12. 

77. U. S.—dJoplin v. Southwest 
Missouri Light Co., 191 U. S. 150, 24 
Sct 43, 48 L. ed. 127; Skaneateles 
Waterworks Co. v, Skaneateles, 184 


U. S. 354, 22 SCt 400, 46 L. ed. 585; 
Bienville Water Supply Co. v. Mo- 
bile, 175 U.S. 109, 20 SCt 40, 44 L: 
ed. 92, 186 U. S. 212, 22 SCt 820, 46 
L. ed. 1132; Charles River Bridge v. 
Warren Bridge, 11 Pet. 420, 9 L. ed. 
773, 988 (leading case); Bartholomew 
v. Austin, 85 Fed. 359, 29 CCA 568; 
Citizens’ St. R. Co. v. Jones, 34 Fed. 
579 [app dism 145 U. S. 6383, 12 SCt 
979, 86 I. ed. 855]. 

Ill.—Illinois, ete., Canal v. Chicago, 
ete; ©. Co). 14° IN 8a4? Dariville, -v. 
Noone, 103 Ill. A. 290.: 

Ind.—Vincennes y. Citizens’ Gas 
Light Co., 132. Ind:,.114, 31 NE 573; 
16 LRA 485. 

Mass.—Nash vy. Lathrop, 142 Mass. 
29, 6 NE 559. 

Miss.—Gaines v. Coates, 51 Miss. 335. 

N. Y.—Peo. v. Bowen, 30 Barb. 24 
[rev on other grounds 21 N. Y. 5171; 
Mohawk Bridge Co. v. Utica, ete., R. 
Co., 6 Paige 554. 

Pa.—In re Home Electric Co., 11 
Paso gecoe 

Tex.—Gulf City St. R. Co. v. Gal- 
veston City R..Co., 65 Tex. 502. 

Utah.—Brummitt v. Ogden Water- 
works Co., 338 Utah 289, 93 P 828. 

78. Skaneateles Waterworks Co. v. 
Skaneateles, 184 U. S. 354, 22 SCt 400, 
46 L. ed. 585. 

79. Charles River Bridge vy. War- 


ren Bridge, 11 Pet.. (U. S.) 420,;.9 
L. ed. 773,°988; Gaines v. Coates, 51 
Miss. 335. 
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community has an interest in preserving this power 
Accordingly, it has been uniformly 
held that a monopoly cannot be implied from the 
mere grant of a charter to a company to construct 
public improvement and charge the 
but there must be 
an express provision in the charter whereby the 
legislature restrains itself from granting charters 
Unless exclusive 
rights are created the legislative power is unre- 
stricted,®? and this is so regardless of the amount 
of injury that may result from the grant of subse- 
The same principles 
apply in respect of an ordinance*®* or contract®® 
by which a municipality confers on a corporation 
the right to construct works of public improvement. 
The right so conferred is not exclusive unless the 


undiminished.*°® 


a work of 
publie for the use of the same; 


for rival and competing works.** 


quent charters to others.§* 
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eation.®® 


ordinance or contract expressly so provides. 


80. See cases passim this section. 

81. , S.—C i i 5 
Warren Bridge, 11 Pet. 420, 9 L, ed. 
773, 938. 

Ill.— Illinois, ete. Canal v. Chi- 
cago, etc.. R, Co., 14 Ill. 314: 


Ind.+Indianapolis Cable St. R. Co. 
v. Citizens’ St. R. Co.,,127 Ind. 369, 
24 NE 1054, 26 NE 893, 8 LRA 
539. 

N. Y.—Mohawk Bridge Co. v. Utica, 
etc., R. Co., 6 Paige 554. 

Pa.—In re Home WPlectric Co., 11 
ledeh,  (Gtoy, tals 

Tex.—Houston v, Houston City St. 


R. Co., 83 Tex. 548,19. SW 127, 29 
AmSRE. 679; Gulf, City St. Rs Conv. 
Sete Me CLEVER Pte On Ob). Lex. 
502. 

Va.—Tuckahoe Canal Co, v. Tucka- 
hoe, ete.. R. Co., 11 Leigh (38 Va.) 
42, 36 AmD 374. t 

fa] Reason for rule,—‘‘Every prin- 


ciple of sound policy, indeed, forbids 
that this should be‘lightly done; or 
that it should be done without secur- 
ing some indemnity to those who 
suffer under such legislation. But 


it is not matter of right in the com, 


pany; it is matter of discretion in 
the legislature; and hence, it is very 
clearly no matter for judicial de- 
cision. The injury done is not more 
direct than that which is in various 
instances occasioned by laws of un- 
questioned validity. The inns and 
villages upon every public road fall 
into dilapidation and ruin, upon the 
change of the course of travel by the 
construction of a railroad, and flour- 
ishing towns which have risen to 
wealth and importance on the faith 
of public law, by being made a port 
of entry, sink into insignificance upon 
the removal of their custom houses 
to more favoured snots. Yet who 
doubts the power, though many may 
doubt the wisdom of the legislature, 
‘in making ill advised changes, which 
bring ruin upon the enterprising, and 
misery upon thousands?” Tuckahoe 
Canal Co. v. Tuckahoe, etc., R..Co., 
ay aren (38 Va.) 42, 75, 36 AmD 
374. 

[b] Canal.—Where the legislature 
granted a charter to a company to 
construct a navigable canal along 
the valley of a stream, and in con- 
sideration of the work to take the 
profits, without any provision against 
the exercise of power to_ charter 
other and rival companies, the legis- 
lature was not restrained from char- 
tering a company to construct a rail- 
road along the same valley, although 
the railroad shall afford the same 
public accommodation as the canal, 
and may in effect impair or annihi- 
jate its profits. Tuckahoe Canal Co. 
v. Tuckahoe, etc., R. Co., 11 Leigh 
(38 Va.) 42, 36 AmD 374. 

[ce] Toll bridge.—(1) The grant to 
a corporation of the right to erect 
a toll bridge across a river without 
any restriction as to the right of the 
legislature to grant a similar priv- 
jlege to another does not deprive it 


of the power to authorize the erec- 
tion of another toll bridge across the 
same river so near to the first as to 
divert a part of the travel which 
would have crossed the river on the 
first bridge, if the last had not been 
erected (Mohawk Bridge Co. v. Utica, 
etc:, R. Co., 6 Paige (N. Y.) 554), (2) 
or even if the value of the first grant 
is totally destroyed by reason of the 
fact that by lapse of time under the 
provisions of the second charter the 
right to travel over the toll bridge 
erected under the second grant has 
become free (Charles River Bridge 
v. Warren Bridge, 11 Pet. (U. S.) 420, 
9 Leas, Oo5)- 

82. Tuckahoe Canal Co. v. Tucka- 
hoe, ete, R. Co., 11 Leigh (38 Va.) 
42. 36 AmD 3:74, 

83. See cases supra note 81, 

84, Vincennes v. Citizens’ Gas 
Light. Co.. 132 Ind. 114, 31 NE 5738, 
16 LRA 485. 

85. Joplin v. Southwest Missouri 
Light Co., 191 U. S. 150, 24 SCt 43, 
48 L. ed. 127; Bartholomew v. Austin, 
85 Fed. 359, 29 CCA 568; Brummitt v. 
Ogden Waterworks Co., 33 Utah 289, 
93 P 828. 

[a] Competition by the grantor.— 
No contract will be implied by the 
municipality which has granted a 
privilege to a private concern by 
which it will be disabled from en- 
gaging in the business itself. Joplin 
v. Southwest Missouri Light Co., 
191. U. S150, 24'SCt, 43, 48 . ed, 


Stein v. Bienville ates Sup- 
ply Co., 34 Fed. 145 [aff 141 U.S. 67, 
11 SCt 892, 35 L. ed. 6221; Omaha 
Horse R. Co. v. Cable Tramway Co., 
30 Fed. 324; Parrot v. Lawrence, 18 
F. Cas. No. 10,772, 2 Dill. 332; Capital 
City Light, etc., Co. v. Tallahassee, 
42. Fla. 462, 28 S 810; Westfall v. 
Mapes, 3 Grant (Pa.) 198. 

[a] Substitutes not excluded.—lIt 
has been held in several cases that 
even if an exclusive franchise has 
been granted for one service, another 
grant may be made for a_ service 
which furnishes a direct substitute. 
Omaha Horse R. Co. v. Cable Tram- 


way Co., 30 Fed. 324; Parrot v. Law- 
rence, 18 F. Cas. No. 10,772, 2 Dill 
[bl] Direct infringement (1) of an 


exclusive franchise constitutes an 
actionable wrong even if the in- 
fringer has a grant from the legisla- 
ture, Since this latter grant is void. 
Chenango Bridge Co. v. Binghamton 
Bridge Co., 3 Wall. (U. S.) 51, 18 L. 
ed. 137. (2) As to what constitutes 
infringement see Boston, ete, R. 
Corp, Wv., Salem,, ete.,. Ri. Co,,.2:) Gray. 
(Mass.) 1. 

87. Omaha Horse R. Co. v. Cable 
Tramway Co., 30 Fed. 324. 

88. Revocation of franchise gen- 
erally see Constitutional Law § 648 
et sea; Franchises § 111. 

89. Walla Walla v. Walla. Walla 
Water, Co, 172; 02.8. 10°97 SCt ett 
43 L. ed. 341; Louisville Gas Co. v. 


[§ 44] 2. Extent of the Franchise. 
an exclusive franchise is granted creating a mo- 
nopoly, the grant will be strictly construed against 
the grantee and nothing passes by the grant ex- 
cept what was clearly intended.*® 
not enlarge the powers conferred by implication.** 

[§ 45] D. Revocation of Franchise.** 
eral rule is that an exclusive franchise once granted 
and accepted and acted upon is in the nature of 
a contract, which a state must not impair by revo- 
However, where public health or safety 
is involved, an exclusive franchise once granted is 
still revocable,°° but for good cause only.** 
cation, upon mere caprice or to gain a pecuniary 
advantage, will not be permitted.®? 
common to find that the constitution or statutes in 
force at the time provide that charters shall not be 


'account of any nuisance. 


[§§ 43-45 


Even when 


The courts will 


The gen- 


Revo- 


It is not un- 


Citizens’ Gas’ Light Co:, 115 U.S. 
683, 6 SCt 265, 29 L. ed. 510 [rev 81 
Ky. 263]; New Orleans Gas-Light Co. 
v. Louisiana Light, ete., Producing, 
ete, {Co., D155 'U: Si9650. 56 |Set 1252, 
29 L. ed. 516. 

fa] Thus a legislative grant of an 
exclusive right to supply water to a 
municipality and its inhabitants, 
through pipes and mains laid in the 
public streets, and upon condition of 
the performance of the service by 
the grantee, is a grant of a franchise 
vested in the state, in consideration 
of the performance of a public serv- 
ice, and after performance by the 
grantee is a contract protected by the 
constitution of the United States 
against state legislation to impair it. 
New Orleans. Water Works Co. v. 
RIVErS, dillon pe 674, 6 SCt 273, 29 


Litied)) 525. 

’[b] Leading case. — Dartmouth 
College v. Woodward, 4 Wheat, (U. 
S.) 518. 4 L. ed. 629. 

gs0. Butchers’ Union Slaughter- 


House, etc., Co. v. Crescent City Live- 
stock Landing, ete., Co.. 111 U. S. 746, 
4 SCt 652, 28 L. ed. 585; Louisville v. 
Wible, 84 Ky. 290, 1 SW 605, 8 KyL 
361. See Burgess v. Brockton, 235 
Mass. 95, 126 NE 456 (a city which 
had passed an ordinance licensing 
jitney bus operators could validly re- 
voke such licenses, and thus stop 
operation of the busses to prevent a 
proposed discontinuance of street 
railway lines because of failure to 
earn proper return on account of the 
competition of the bus operators. 
neither the license nor the action of 
the mayor and board of aldermen 
under it contravening the principles 
of law or the statute against mo- 
nopolies). 

[a] Leading case. — Butchers 
Union Slaughter-House, ete., Co. v. 
Crescent City Livestock Landing, etc., 
BS 111 U. S. 746, 4 SCt 652, 28 L, ed. 

91. Louisville v. Wible, 84 Ky. 290, 
1 SW 605, 8 KyL 361. 

92. Louisville v. Wible, supra. 

[a] Rule applied.—A city madé a. 
contract with an individual, whereby 
it granted to him the exclusive right 
for five years to the use of its streets, 
alleys, public places, and commons, 
for the purpose of removing the 
bodies of all dead animals from its 
streets, alleys, ete., in consideration 
of his agreement promptly to remove 
such dead bodies, and properly inter 
them on his own premises before cre- 
ating a nuisance, and to save harm- 
less the city from any liability on 
) j Before the 
expiration of five years, the city, 
without any cause of complaint, ca- 
priciously tired of its contract, and 
proposed to sell to the highest bidder 
the privilege it had already granted 
to another for a valuable considera- 
tion. It was held that the city was 
properly enjoined from selling the 
privilege. Louisville v. Wible, 84 
Ky. 290, 1 SW 605, 8 KyL 361. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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taken as contracts or in the particular charter the | right to alter or amend may be reserved.®? 


VI. MONOPOLIES BY INDIVIDUALS 


[§ 46] Keeping in view the earliest definition 
in a strict sense, be 
no such thing at common law as a monopoly by an 
Nevertheless ‘the acts of forestalling, 
engrossing, and regrating elsewhere defined,®® which 
are in the nature of monopolies and which eventu- 
ally came to be considered and described as such, 
were indictable as criminal offenses at common 
And it has been expressly declared in some 
states that the common-law offense of engrossing 
is a part of the common law of the states,°8 and 
must so remain until modified or repealed by the 


VII. MONOPOLIES AND RESTRAINT OF 


of monopoly,®* there could, 


individual. 


law. 


[§ 47] A. Scope of Discussion. 


restraint of trade.” 


93. New Orleans v. Hoyle, 23 La. 
Ann. 740; Gorrell v. Newport, 1 Tenn. 
Gia, (FAL 120 

94. See supra § 2. 

95. Standard Oil Co. v. U. S., 
UWsrSh34.7 SCt 7502: 165. Ts 
34. LRANS 834, 
Harris v. Com., 


221 
ed. 619, 
AnnCas1912D 734; 
113. Va. 746, 73 SE 


561, 562, 38 LRANS 458, AnnCas 
1913E 597. 
96. See supra § 3. 
Rex v. Waddington, 1 East 


97. 

143, 102 Reprint 56. To same effect 
Georgia Fruit Exch. v. Turnipseed, 
9 Ala. A. 123, 62 S 542; Denver Job- 
bers’ Assoc. v. Peo., 21 Colo. A. 326, 
122 P 404; Raymond v. Leavitt, 46 
Mich. 447, 9 NW 525, 41 AmR 170; 
York City v. Hatterer, 48 Pa. Super. 
216; State v. Eastern Coal Co., 29 
Re If 254,70 A 1.9182 AmSR 817. 17 
AnnCas 96; 4 Bacon Abr. tit ‘Fore- 
stalling’ p 335; 1 Hawkins P. C. p 
234. 

“All Endeavors whatsoever to in- 
hance the common Price of any Mer- 
chandise, and all Kinds of Practices 
which have an apparent Tendency 
thereto, whether by spreading false 
Rumors, or by buying Things in a 
Market before the accustomed Hour, 
or by buying or selling again the 
same Thing in the same Market, or 
by any other such like Devices, are 
highly criminal at Common Law, and 
that all such Offences anciently came 
under the general Notion of Fore- 
stalling, which includes all Kinds of 
Offences of this Nature. And surely 
there can be no Attempt of this Kind, 
but must be looked upon as a high 
Offence against the. Publick, inas- 
much as it so apparently tends to 
put a Check upon Trade, to the gen- 
eral Inconvenience of the People, by 
putting it out of their Power to sup- 
ply themselves with a Commodity, 
without an unreasonable Expence 
which often proves extremely op- 
pressive to the poorer Sort, and can- 
not but give just Cause of Complaint 
to the richest. ... If such Practices 
were allowable, a rich Man might 
ingross into his Hands a whole Com- 
modity, and then sell it at what 
Price he should think fit; which is 
of such dangerous Consequence, that 
the bare Ingrossing of a whole Com- 
modity with an Intent to sell it at 
unreasonable Prices, is an Offence 
indictable at the Common Law, 
whether any Part thereof be sold by 
the ingrosser, or not. ... It is said, 
That by an ancient Statute the Of- 
fender was to be grievously amerced 
for the first Offence; for the second, 
to be condemned to the Pillory; for 
the third, to be imprisoned, and for 
the fourth, to be compelled to abjure 


Under this main 
division will be considered the validity of: (1) Mo- 
nopolies brought about by combination or- contract 
between individuals or corporations or both.® 
Combinations unlawful at common law as being in 
(3) Combinations, contracts, or 
acts denounced by the various anti-trust acts.8 


| 


did 


acts.4 


(2) 


the Vill. And there seems to be no 
doubt, but that at this Day all Of- 
fenders of this Kind are liable to a 
Fine and Imprisonment, answerable 
to the Heinousness of their Offence. 
and upon an Indictment at Common 
” 1 Hawkins: P. C. pp 231, 234. 
by the statutes providing 
against engrossing the quantity en- 
grossed was not required to be the 
whole or a proximate part of the 
whole of an article, it is clear that 
there was a wide difference between 
monopoly and engrossing, ete. But 
as the principal wrong which it was 
deemed would result from monopoly, 
that is, an enhancement of the price; 
was the same wrong to which it was 
thought the prohibited engrossment 
would give rise, it came to pass that 
monopoly and engrossing were re- 
garded as virtually one and the same 
thing. In other words, the prohibited 
act of engrossing because of its in- 
evitable accomplishment of one of 
the evils deemed to be engendered bv 
monopoly, came to be referred to as 
being a monopoly or constituting an 
attempt to monopolize.” Standard 
Oil eCor WEA ULES 2e227 vile Sa 71s vbsesat 
SCt 502, 55 L. ed. 619, 34 LRANS 834, 
AnnCas1912D 734. 

[a] Ieading casie.—Rex vy. Wad- 
dington, 1 Wast 148, 102 Reprint 56. 

98. Denver Jobbers’ Assoc. v. Peo.. 
21 Colo. A. 326, 122 P 404: State v. 
Hastern Coal Co., 29 R. I. 254, 70 A 1, 
132 AmSR 817, 17 AnnCas 96. 

99. Denver Jobbers’ Assoc. v. Peo., 
21 Colo. A. 326, 122 P 404. 

1. St. 5 & 6 Edw. Vic 14. 

2. Rex v. Norris, 2 Ld. Ken. 300, 
96 Reprint 1189. 

3. St. 12 Geo. III ¢-71. 

4. Rex v. Waddington, 1 Hast 143. 
102 Reprint 56. 

5. t. 7 & 8 Vict. c 24 (it was pro- 
vided that no prosecution should lie 
whether at common law or by virtue 
of any statute, by reason of any of 
such supposed offenses). 

[a] As a reason for its enactment 
(1) the statute recited that the pro- 
hibited acts had come to be consid- 
ered as favorable to the development 
of trade and not in restraint thereof. 
7 & 8 Vict. c 24. (2) “Brom the de- 
velopment of more accurate economic 
conceptions and the changes in con- 
ditions of society it came to be rec- 
ognized that the acts prohibited by 
the engrossing, forestalling. etce., 
statutes did not have the harmful 
tendency which they were presumed 
to have when the legislation concern- 
ing them was enacted, and therefore 
not: justify the presumption 
which had previously been deduced 
from them, but, on the contrary, such 


lawmaking power of the state.°? 
passed in England! which made the before-men- 
tioned acts criminal offenses,? 
were subsequently repealed,? it was expressly de- 
cided after an extended argument by eminent coun- 
sel and after consideration by the full bench that 
the repeal of the statute in no way affected the 
common-law liability of those committing these 
However, in the reign of Victoria, a statute 
was enacted by which the offenses of engrossing, 
forestalling, and regrating were declared to be 
“utterly taken away and abolished.’’”® 


TRADE BY COMBINATION OR CONTRACT 


[§ 48] B. General Principles Affecting Validity— 
1. At Common Law—a. Monopolies—(1) In General. 
All contracts, combinations, or agreements which 
create or tend to create a monopoly are unlawful at 
common law as being in restraint of trade and 
against public policy.® 
this doctrine is based and which apply with equal 


Statutes also were 


and although they 


The considerations on which 


acts tended to fructify and Oe 


trade.”” Standard Oil Co. v. z 
224 °U. So 15055,°31) SCt 1502, (55 Line 
ye 34 LRANS 834, ann@esto1ED 
734. 

6 See infra §§ 47-182. 

7 See infra § 53: 

8 See infra §§ 54-182. 


Contracts in restraint of trade in 
so far as they are unaffected by spe- 
cial statutory provisions have been 
considered generally in another title. 
See Contracts §§ 410-432. 

9. U.S.—Standard Oil Co. v. U. S., 
221 U. S. 1, 31 SCt 502, 55 L. ed. 619, 
34 LRANS 834, AnnCas1912D 734; 
U. S. Telephone Co. v. Central Union 
Tel. Co., 171 Fed. 130 [aff 202 Fed. 66, 
122 CCA 86]; U. S. v. Addyston Pipe. 
ete., Co., 85 Fed. 271, 29 CCA 141, 46 
LRA (122 “fafi L752 7 S392485 200SC 
80, 44 L. ed. 150]; Oliver v. Gilmore, 
52 Fed. 562. 

Ala.—Tuscaloosa Ice Mfg. Co. v. 
Williams, 127 Ala. 110, 28 S 669, 85 
AmSR 125, 50 LRA 175. 

Ark.—Ex p. Levy, 43 Ark, 42, 51 
AmR 550. 

Cal.—Vulcan Powder Co. v. Hercu- 
les Powder Co., 96 Cal. 510, 31 P 581, 
31 AmSR 242; Pacific Factor Co. v. 
Adler, 90 Cal. 110, 27 P 36, 25 AmSR 
102; Santa Clara Valley Mill, ete., 
Co. v. Hayes, 76 Cal. 387, 18 P 391, 
9 AmSR 211. 


Colo.—Denver Jobbers’ Assoc. v. 
Peo., 21 Colo. 9. 326, 122 P 404. 
Conn.—Connors v. Connolly, 86 


Conn. 641, 86 A 600, 45 LRANS 564. 

D. C.—-Leonard v. Abner-Drury 
Brewing Co., 25 App. 161. 

Fla._Stewart v. Stear ns, . ete., 
Lumber Co., 56 Fla. 570, 48 S 19, 25, 
24 LRANS 649. 

Ga.—Georgia Trust Co. v. State, 
109 Ga. 736, 35 SE 323, 48 LRA 520; 
State v. Central of Georgia R. Co., 
109 Ga. 716, 35 SE 37, 48 LRA 351; 
Western Union Tel. Co. v. American 


pice Tel. Co., 65 Ga. 160, 38 AmR 
781. 
Ill.—Peo. v. Union Gas, etce., Co., 


254 Ill. 395, 98 NE 768, AnnCas1916B 
201; Dunbar v. American Tel., ete., 
Co., 238 Ill. 456, 87 NE 521; Dunbar 
vy, American Tel, etenn Co; 924 T3195 
79 NE 423, 115 AmSR 132, 8 AnnCas 
57; Harding v. American Glucose Co., 
182 Ill. 551, 55 NE 577, 74 AmSR 
189, 64 LRA 738; Bishop v. American 
Preservers’ Co.,.157 Ill. 284, 41 NE 
765, 48 AmSR 317; Distilling, etce., 
Co. v. Peo., 156 Ill. 448, 41 NE.188, 
47 AmSR 200; Peo. v. Chicago Gas 
Trust Co:,° 130 TI, 268) 22) NP 7982 
17 AmSR 319, 8 LRA 497; Purinton 
v. Hinchliff, 120 Ill. A. 523 [aff 219 
Ill, 159, 76 NE 47, 109 AmSR 322,- 
2 LRANS 824]. 
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force whether the monopoly is created by govern- 
‘mental grant’® or by the concerted acts of private 
persons or corporations are elsewhere stated." 
fact that the parties to the combination or contract 
are thereby enabled to transact their business with 
less labor and expense does not save the agree- 
ment from the condemnation of the law where it 


tends to prejudice the public.?? 


[§ 49] (2) Elements!*‘—(a) Extent of Monopoly. 
To render a combination unlawful at common law 


Ind.—State v. Portland Natural 
Gas Co., 
AmSR 314, 53 LRA 413; Consumers’ 


Oil Co. v. Nunnemaker, 142 Ind. 560, 


41 NE 1048, 51 AmSR 193; Evans- 
ville Suburban, ete., R. Co. v. Evans- 


ville, etc., Electric R. Co., 50 Ind. A. 
502, 98 NE 649; Chicago, etc., R. Co. 
v. Southern Indiana R. Co., 38 Ind. 
A. 234, 70 NE 843. 

Iowa.—Reeves v. Decorah Farmers’ 
Co-op. Soc., 160 Iowa 194, 140 NW 
844, 44 LRANS 1104. 

Ky.—Love v. Kozy Theatre Co., 193 
Ky. 336, 236 SW 243, 26 ALR 364; 
Brent v. Gay, 149 Ky. 615, 149 Sw 
915, 41 LRANS 1034; Anderson v. 
Jett, 89 Ky. 375, 12 Sw 670, 11 KyL 
570, 6 LRA 390 

La.—State v. American Sugar Re- 
fining Co., 138 La. 1005, 71 S 137; 
Texas, ete., Be Ono vs Southern Pac. 
ie Co. 41 La. Ann. 970, 6 S 888, 7 
AmSR 445. 

Ma.—Klingel’s Pharmacy v. Sharp, 
104 Md. 218, 64 A 1029, 118 AmSR 
3995 7 LRANS 976, 9 AnnCas 1184. 

Mass.—Com. v. Dyer, 243 Mass. 472, 
138 NE 296; Folsom v. Lewis, 208 
Mass. 336, 94 NE 316, 35 LRANS 787. 

Mich.—Richardson vy. Buhl, 77 
Mich. 632, 43 NW 1102, 6 LRA 457; 
Raymond v. Leavitt, 46 Mich. 447, g 
NW 525, 41 AmR 170. 

Minh. — Stewart Be 
Transp. Co., 17 Minn. 372. 

Nebr.—State v. Nebraska Distilling 
Co., 29 Nebr. 700, 46 NW _ 155. 

N. J.—Stockton v. New Jersey 
Cent. R. Co.; 50 N. J. Ea. 52, 24 A 
fae 17 RA, .97. 

Y.—Cummings v. Union Blue 
atone Co., 164 N. Y. 401, 58 NE 525, 
79 AmSR 655, 52 LRA 262; Curran 
v. Galen, 152 N. Y. 33, 46 NE 297, 57 
AmSR 496, 37 LRA 802; Peo. v. Milk 
Exch., 145 N. Y. 267, 39 NE 1062, 45 
AmSR 609, 27 LRA 437; Arnot vy. 
Pittston, etc., Coal Co., 68 N. Y. 558, 
23 AmR 190; Brescia Constr. Co. v. 
Stone Masons’ Contractors’ Assoc., 
195 App. Div. 647, 187 NYS 77; Stan- 
ton v. Allen, 5 Den. 434, 49 AmD 282. 

N. C.—State v. Craft, 168 N. C. 208, 
83 SE 772, AnnCasi1917B 1013. 

Oh.—State v. Standard Oil Co., 49 
Oh. St. 137, 30 NE 279, 34 AmSR 541, 
15 LRA 145; Central Ohio Salt Co. v. 
Guthrie, 35 Oh. St. 666; State v. 
Hocking Valley R. Co., 12 Oh. Cir. 
Ct. N. 8S. 49, 31 Oh. Cir, Ct. 175; Man- 
nington v. Hocking Valley R. Co., 9 
OhNPNS 641. ‘ 

Pa.—Nester v. Continental Brewing 
CGo., 161 Pa. 478, 29 A 102,41 AmSR 
894, 24 LRA 247; Morris Run Coal 
Co, v. Barclay Coal Co., 68 Pa. 173, 
8 AmR 159. 

Wash.—State v. Erickson, 54 Wash. 
472, 103 R-796. 

Ont.—Rex v. Elliott, 9 Ont. L. 648. 
5 OntWR 163. 

See generally Contracts § 410 et 


Erie,  etc., 


ed. 

“It is elementary that whatever is 
injurious to or against the public 
good, is void on the ground of public 
policy. This policy unquestionably 
favors competition in trade to the 
end that its commodities may be af- 
forded to the consumer as cheaply as 
possible, and is opposed to monopo- 
lies which tend to advance prices to 
the injury of the public in general.” 
Consumers’ Oil Co. v. Nunnemaker, 
142 Ind. 560, 568, 41 NE 1048, 51 Am 
SR 193. 

[a] “he common law has always 
abhorred a monopoly and has encour- 
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complete.1* Its 


The 


effect, constitutes the vitiating element.'® 
ever, some degree of monopolization is requisit 

[§ 50] (b) “Injury to Public. 
in order to render a combination illegal as constitut- 
ing a monopoly, it is not necessary to show actual 


[§§ 48-50 


it is not necessary that the monopoly should be 


tendency, rather than its ultimate 


How- 
e, 16 


At common law, 


injury to the public, but it is sufficient that the 


flict injury on 


aged competition in all legitimate 


153 Ind. 483, 53 NE 1089, 74 businesses of the people, whether fol- 


lowed by individuals or corporations. 
The purpose of such law is patent. 
One great object it has in view is to 
prevent such combination in trade, 
traffic, or other business as to con- 
centrate it under one management 
and place it under such control of 
one person, company, or corporation, 
as to enable them unreasonably to 
oppress their patrons by exacting 
payment of extortionate and exorbi- 


tant prices.” State v. Central of 
Georgia R. Co., 109 Ga. 716, 722, 35 
SE 37, 48 LRA 351. 


10. Monopolies created by fran- 
chise see Supra §§ 13-45. 

11. See supra § 12. 

12 TUGd ve onarring cons loo eNe ys 
105, 34 NE 790. 

13. Under federal anti-trust acts 
see infra §§ 63-67. 

Under state or hice pti anti-trust 
acts see ee §§ 89-92 

14. U« S—Addyston Pipe, etc., Co. 
v. U. S., 175 U. §. 211, 20 SCt 96. 44 
L. ed. 136. 

Fla.—Stewart v. Stearns,  etce., 
Lumber Co., 56 Fla. 570, 48 S 19, 24 
LRANS 649. 

Ill.—Dunbar v. American Tel, etc., 
Co., 224 Ill. 9, 79 NE 423, 115 AmSR 
132, 8 AnnCas 57; Chicago, etc., Coal 
Co. Vv. Peo. 214 Tl). 421, 73° NE *7:70% 
More v. Bennett, 140 Ill. 69, 29 NE 
888, 33 AmSR 216, 15 LRA 3861. 

Ind.—Knight, ete. Co. v. Miller, 
eee 27, 87 NE 8238, 18 AnnCas 

Iowa.—Reeves v. Decorah Farmers’ 
Co-op. Soc., 160 Iowa 194, 140 NW 
844, 44 LRANS 1104. 

Ky.—Love v. Kozy Theatre Co.. 193 
Ky. 336, 236 SW 248, 26 ALR 364. 

Md.—Klingel’s Pharmacy v. Sharp. 
104 Md. 218, 64 A 1029, 118 AmSR 
399, 7 LRANS 976, 9 AnnCas 1184. 

Mich.—Hunt v. Riverside Co-Op. 
Club, 140 Mich. 538, 104 NW 40, 112 
AmSR 420; Clark v. Needham, 125 
Mich. 84, 83 NW 1027, 84 AmSR 559, 
51 LRA 785. 

Mo.—State v. Standard Oil Co., 218 
Mo. 1, 116 SW 902 [affi224 U. S..270, 
32 Sia 406, 56 L. ed. 7601. 

N. Y.—Cummings vy. Union Blue 
Stone Co., 164 N. Y. 401, 58 NE 525, 
79 AmSR 655, 52 LRA 262. 

Oh.—Needles vy. Bishop, Cor, 
2 OhNPNS 77. 

Pa.—Morris Run Coal Co. v. Bar- 
clay Coal Co., 68 Pa. 173, 8 AmR 159. 

Tex.—Texas Standard Oil Co. v. 
Adoue, 83 Tex. 650. 19 SW 274, 29 
AmSR 690, 15 LRA 598. 

fa] Thus the inhabitants of a vil- 
lage have a right to protection from 
restraint of trade and monopoly in 
the village without reference to the 
opportunities for obtaining the com- 
modities in a neighboring town. Stew- 
art v. Stearns, etce., Lumber Co., 56 
Fla. 570, 48 S 19, 24 LRANS 649. 

15. Reeves v. Decorah farmers 
Co-op. Soc., 160 Iowa 194, 140 NW 
844, 44 LRANS 1104. 

fal “Where the necessary tend- 
ency (1) of a contract is to a monop- 
oly and to a restraint of trade that 
is appreciably injurious to the public, 
the monopoly or restraint of trade 
need not be complete, and the degree 
of injury to the public inflicted or 
reasonably anticipated is imma- 
terial.”’ Stewart v. Stearns, etc., 
Lumber Co., 56 Fla. 570, 591, 48 S 19. 
24 LRANS 649. (2) “The agreement 
may be illegal if the natural or neces- 


etc., 


inevitable tendency of the combination is to in- 


the public.7 Accordingly it has 


Sary consequences of its operation 
are to prevent competition and cre- 
ate fictitious prices independent of 
the law of demand and supply, and to 
such an extent as to injuriously af- 
fect the interests of the public or 
the interests of a particular class of 
citizens who may be especially in- 
terested, either as producers or con- 
sumers, in the articles or staples 
which are the subject of the restric- 
tion imposed by the contract. Texas 
Standard Oil Co. v. Adoue, 83 Tex. 


650; 19 SW 274; 29 AmSR 690,° 15 
LRA 598.” Chicago, etc., Coal Co. v. 
Peo., 114 Ill. A. 75, 113 [aff 214 Ill. 


421, 73 NE 770]. 

16. Herriman v. Menzies, 115 Cal. 
16, 44 P 660, 46 P 730, 56 AmSR 8l, 
35 LRA 318; Kohart v. Skou, 163 App. 
Div. 899, 147 NYS 509; Francis v. 
Taylor, 31 Misc. 187, 65 NYS 28 [aff 
52 App. Div. 631 mem, 65 NYS 1133 
mem]; Fisher Flouring Mills Co. v. 
Swanson, 76 Wash. 649, 137 P 144, 61 
LRANS 522. 

[a] Insignificant effect.—(1) Re- 
striction of competition between the 
owners of an insignificant part of 
the entire supply of a given com- 
modity in a given community cannot 
create a monopoly or injuriously af- 
fect the public. Fisher Flouring 
Mills Co. v. Swanson, 76 Wash. 649, 
13% -P 144, 51; LDRANS 1522) $(2) [Ag 
combination between persons engaged 
in a certain business in a city (such 
as master stevedores), which does 
not comprise more than the most in- 
significant part either in number or 
volume of business of those engaged 
in it in the city is not a monopoly. 
Herriman v: Menzies, 115 Cal. 16, 44 
pion 46 P 730, 56 AmSR 81, 35 LRA 

17. UU. -S.—U,, Sit-v.. Whiting, 9222 
Fed. 466. 

Cal.—Pacific Factor Co. v. Adler, 
90 Cal. 110, 27 P 36, 25 AmSR 102. 

Ill.-—Chicago, etce., Coal Co. v. Peo., 
214 Ill. 421, 73 NE 770; Harding v, 
American Glucose Co., 182 Ill. 551, 
55 NE 577, 74 AmSR 189, 64 LRA 738. 

Ind.—State v. Portland Natural 
Gas Co., 153 Ind. 483, 53 NE 1089, 
74 AmSR 314, 538 LRA 4138. 

Ky.—Love v. Kozy Theatre Co., 193 
Ky. 336, 2836 SW 243, 26 ALR 364; 
Anderson v. Jett, 89 Ky. 375, 12 SW 
670, 11 KyL 570, 6 LRA 390. 

Mich.—Richardson _ vy. Ub iz 
Mich. 632, 48 NW 1102, 6 LRA 457. 

Mo.—State v. Standard Oil Co., 218 
Mo. 1, 116 SW 902 [aff 224 U. S. 270, 
32 SCt 406. 56 L. ed. 7601. 

N. Y.—Peo. v. Sheldon, 139 N. Y. 
251, 34 NE 785, 36 AmSR 690, 23 LRA 

221; Peo. v. North River Sugar Re- 
fining Co., 54 Hun 355 note, 3 NYS 
401, 16 NYCivProc 1, 22 AbbNCas 
164, 2 LRA 33 [aff 54 Hun 354, 7 NYS 
406, 5 LRA 386 (aff 121 N. Y. 582, 24 
NE 834, 8 AmSR 843, 9 LRA 38, 18 
NYCivProc 406, 25 AbbNCas 1)]; De 
Witt Wire-Cloth Co. v. New Jersey 
Aveves Clee Co., 16 Daly 529,|14 NYS 

Oh.—State v. Standard Oil Co., 49 
Oh. St. 137, 30 NE 279, 34 AmSR 541, 
15 LRA 145; Central Ohio Salt Co. 
v. Guthrie, 35 Oh. St. 666; Needles v. 
Bishop, ete., Co., 2 OhNPNS 77. 


Porto Rico.—Peo. v. Galanes, 15 
Porto Rico 365, 
Tex.—Texas Standard Oil Co. v. 


Adoue, 83 Tex. 650, 19 SW 274, 29 
AmSR 690, 15 LRA 598. 

Compare infra §§ 69, 94. 

[a] “The true test of the illegality 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 50-54] 
been held unnecessary that prices should actually 
have been raised or competition suppressed, but it 
is sufficient that the power exists to do so at the 
will of the combination.1® So if the combination 
has the power to raise prices at any time it sees 
fit, it is of no consequence that it may in fact 
reduce prices, since the reduction may be made for 
the express purpose of, crushing competition.?® 

[§ 51] (c) Intent.2° To constitute a violation of 
the common law against monopolies and combina- 
tions in restraint of trade no actual intent to violate 
the law is necessary if such monopoly or restraint 
is the necessary or probable consequence of the 
combination;?4 under these circumstances the law 
supplies the intent.22 

Good motives on the part of those entering into 
the combination creating a monopoly will not save 
it from the condemnation of the law.?8 

[§ 52] (d) Overt Act.24 Where the effect of a 
combination is inimical to trade and commerce and 
detrimental to the public, it amounts to a common- 
law conspiracy, regardless of what may be done 
in furtherance thereof.?5 

[§ 53] b. Combinations in Restraint of Trade.?¢ 
All combinations or agreements which unreasonably 
suppress competition or restrain trade are illegal 


of such combinations, it seems, 
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is 214 111. 421, 73 NE 770. 
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and void at common law as against public policy,*? 
regardless of the form the combination may take,?* 
and regardless of its declared purpose.?® If it 
appears that such a combination is injurious to the 
public, the courts will not stop to inquire as to the 
degree of injury inflicted,®° or whether the restraint 
is general or partial.** "Nevertheless it is obvious 
that every agreement concerning trade restrains; 
to restrain, it has been said, is the essence of the 
agreement,*? and not every combination or agree- 
ment which restricts competition and restrains trade 
is illegal.23 So strict a rule would invalidate in- 
numerable ordinary business transactions which are 
unobjectionable and necessary.** It is very gener- 
ally held that only combinations or agreements 
which operate to the prejudice of a public by unduly 
or unreasonably restricting competition or restrain- 
ing trade are illegal at common law.?> The combi- 
nation is not objectionable if the restraint is such 
only as to afford fair protection to the parties 
thereto and not broad enough to interfere with 
the interests of the public.’ The legality of the 
combination is to be tested by its effect upon the 
public interest.*’ If injurious it is void as against 
public policy.§ 

[§ 54] 2. Under Federal Legislation®°—a. The 

See also Con- 33. Uz v. Addyston Pipe, etc., 


their tendency to endanger the pub- 
lic, and as to whether or not their 
necessary consequence is to contro: 
prices, limit production and suppress 
competition in such a way as to re- 
strain trade and create a monopoly.” 
Needles v. Bishop, ete., Co., O 
NPNS 77, 79. 

18. I1l.—Chicago, etc., Coal Co. v. 
Peo., 214 Ill. 421, 73 NE 770; Harding 
v. American Glucose Co., 182 Ill. 551, 
55 NE 577, 74 AmSR 189, 64 LRA 738. 

Ind.—State v. Indiana Mfrs. of 
Dairy Products, 144 NE 423; Knight, 
etc., Co. v. Miller, 172 Ind. 27, 87 
NE 823, 18 AnnCas 1146. 

Ky. —Love v. Kozy Theatre Co., 193 
Ky. 336, 236 SW 243, aS ALR 364. 

Mich. -_Richardson v. 
Mich. 632, 43 NW 1102, 6 E 

Mo.—State v. Standard Oil Co. 21:8 
Mo..1, 116 SW 902 [aff 224 U. S. 270, 
32 SCt 406, 56 L. ed. 760]. 

N. Y.—Cohen v. Berlin, etc., En- 
velope Co., 166 N. Y. 292, 59 NE 906; 
Cummings v. Union Blue Stone Co., 
164 N. Y. 401, 58 NE 525, 79 AmSR 
655, 52 LRA 262. 

Oh.—Central Ohio Salt Co. v. Guth- 
rie, 35 Oh. St. 666. 

“The very existence of a power to 
restrain competition is a restraint on 
competition.” Knight, ete., Co. v. 
Miller, 172 Ind. 27, 43, 87 NE $23, 18 
AnnCas 1146. 

[a] The scope of the, contract and 
not the possibility of the restraint 
of the parties to it is the test of 
whether the contract is void as con- 
stituting a monopoly. Cohen v. Ber- 
lin, etc., Envelope Co., 166 N. Y. 292, 
59 NE 906; Cummings v. Union Blue 
Stone Co., 164 N. Y. 401, 58 NE 525, 
79 AmSR 655, 52 LRA 262. 

19. Harding v. American Glucose 
Co., 182 Ill. 551, 55 NE 577, 74 AmSR 
189, 64 LRA 738; Lovejoy v. Michels, 
88 Mich. 15, 49 NW 901, 138 LRA 770; 
Richardson vy. Buhl, 77 Mich. 632, 43 
NW 1102, 6 LRA 457. 

20. Under federal anti-trust acts 
see infra § 65. 

Under state or Canadian anti-trust 
acts see infra § 91. 

21. State v. Portland Natural Gas 


Co., 153 Ind. 483, 53 NE 1089, 74 
AmSR 314, 53 LRA 413. 
22. Knight, etc., Co. v. Miller, 172 


Ind. 27, 87 NE 828, 18 AnnCas 1146. 

23. Kellogg v. Sowerby, L90..N. iY. 
370, 838 NE 47. 

24. Under federal anti-trust acts 
see infra § 66 

Under state or Canadian anti-trust 
acts, see infra § 92. 

25. Chicago, etc., Coal Co. v. Peo., 


spiracy § 8. 

26. Contract in restraint of trade 
generally see Contracts §§ 410-432. 

» U. §.—Addyston Pipe, etc. Co. 
VU. Ss 175 UL S. 2117-20 SCt, 96, 44 
L. ed. 136. 

Fla.—Stewart v. Stearns, etc., Lum- 
ber: ,Co.. 256 bias, 1570, 482 S194 24 
LRANS 649. 

Ill.—Dunbar v. American Tel., etc., 
Co., 288 Ill. 456, 87 NE 521; More v. 
Bennett, 140 Ill. 69, 29 NE 888, 33 
AmSR 216, 15 LRA 361; Craft v. Mc- 
Conoughy, 79 Ill. 346, 22 AmR 171; 
Sanford vy. Peo., 121 Ill. A. 619; Chi- 
cago, etc., Co al Cover OO.n peel. 
A 5d. batts 204 T4246 73) NEE TOTs 

Ind.—Knight, etc. Co. v. Miller, 
ae Ind. 27, 87 NE 823, 18 AnnCas 
1146. 

Iowa.—Reeves v, Decorah Farmers’ 
Co-op. Soc., 160 Iowa 194, 140 NW 
844, 44 LRANS 1104; Chapin v. 
Brown, 83 Iowa 156, 48 NW 1074, 32 
AmSR 297, 12 LRA 428. 

Kan.—Greer v. Payne, 4 Kan, A. 
158.) 46. PF .190: 

Ky .—Anderson Jett, 89 Ky. 375, 
12 Sw 670, 11 rath 570, 6 LRA 390. 

- La. —India Bagging ASsoe. V. Kock, 


14 La, Ann. 168 

Minn,—State v. Duluth Bd. of 
Trade, 107 Minn. 506, 5238, 121 NW 
395, 23 LRANS 1260. 

Pa.—Nester v. Continental Brew- 
ing. Co., 161 Pa. 473, 29, A 102, 41 
AmSR 894, 24 LRA 247. 

Tenn,—Bailey v. Master Plumbers 
Assoc., 1038 Tenn. 99, 52 SW 853, 46 
LRA 561. 

Tex.—Texas Standard Oil Co. v. 
Adoue, 83 Tex. 650, 19 SW 274, 29 
AmSR 690, 15 LRA 598. 

Wis.—Gatzow v. Buening, 106 Wis. 
1, 81 NW 10038, 80 AmSR 1, 49 LRA 
475. 

“To say that a combination re- 
strains trade and prevents competi- 
tion is a repetition of the same idea 
—the giving of two names to the 
same thing. Whatever restrains trade 
prevents competition, and whatever 
prevents competition in trade neces- 
sarily restrains trade.” State v. Du- 
luth Bd. of Trade, supra. 


28. See infra §§ 102-118. 
29. Nester v. Continental Brewing 
Co., 161 Pa. 478, 29 A 102, 41 AmSR 


894, 24 LRA 247. 

30. Weeten Vv. Continental Brewing 
Co., sup 

31. Netter v. Continental Brewing 
Co., supra. 

32. Chicago Bd. of Trade v. U. S., 
AD U. S. 231, 38 SCt 242, 62 L. ed. 
683. 


Ss. 

Co., 85 Fed. 271, 29 CCA 141, 46 LRA 
122 [aff 175 U, S. 248, 20 sct 80, 44 
L..ed. 150]; Berenson v. H. G. Vogel 
(Mass.) 148 NE 450; State 
v. Duluth Bd. of Trade, 107 Minn. 506, 
121 NW 395, 23 LRANS 1260; Finck 
v. Schneider Granite Co., 187 Mo. 244, 
86 SW 213, 106 AmSR 452. 

34. State v. Duluth Bd. of Trade, 
10% Minnz, 506,..,124 NW .395,..23 
LRANS 1260; Cumberland Tel., etc., 
Co. v. State, 100 Miss. 102, 54 S 670, 
39 LRANS 277. 

35. U. S.—Standard Oil Co. v. U. 
S., n2217 U8.) del. SCE 502h552h.2e0. 
nea 34 LRANS 834, AnnCas1912D 

Cal.—Herriman v. Menzies, 115 Cal. 
16, 44 P 660, 46 P 730, 56 AmSR 81, 
35 LRA 318, 

Ind.—Over v. Byram Fdy. Co., 37 
ind. A. 452, 77 NE 302, 117 AmSR 

ee 

Ky.—Stovall v. McCutchen, 107 Ky. 
577, 54 SW 969, 21 KyL 1317, 92 Am 
SR ‘373, 47 LRA 287. 

Mass.—Quincy Oil Co. v. Sylvester, 
238 Mass. 95, 180 NE 217. 

Minn.—State v. Duluth Bd. of 
Trade, 107 Minn. 506, 121 NW 395, 
23 LRANS 1260. 

Mo.—Finck v. Schneider Granite 
Co., 187 Mo. 244, 86 SW 2138, 106 Am 
SR 452. 

See generally Contracts § 410 et. 
seq. r 

36. U. S. v. ,Addyston Pipe, ete., 
Co., 85 Fed. 271, 29 CCA 141, 46 LRA 
122 [aff 175 U. S. 248, 20 SCt 80, 44 
L. ed. 1501; State v. Duluth Bd. of 
Trade, 107 Minn. 506, 121 NW 395, 
23 LRANS 1260; Finck vy. Schneider 
Granite Co., 187 Mo. 244, 86 SW 213, 
106 Si ioe 452. -And see Contracts 
§ 41 


87. Finck vy. Schneider Granite Co., 
supra; Nester v. Continental Brewing 
Co., 161 Pa. 478, 481, 29 A 102, 41 
AmSR 894, 24 LRA 247; Texas Stand- 
ard Oil Co. v., Adoue, 83 Tex. 650, 
Le te 274, 29 AmSR 690, 15 LRA 
598. 

fal “The true test of legality is 
whether the restraint imposed is such 
as merely regulates and perhaps 
thereby promotes competition or 
whether it is such aS may suppress 
or even destroy competition.” Chi- 
cago Bd. of Trade vieU. S.1246 U's. 
231, 2388, 38 SCt 242, 62 L. ed. 683. 

38. Nester v. Continental Brewing 
Co., 161 Pa. 473, 29 A 102, 41 AmSR 
894, 24 LRA 247. 


39. Particular contracts, combi- 
nations, and conspiracies see infra 
§§ 119-182. 


102 [41 C.J] 


Sherman Anti-Trust Act—(1) In General. 
known as the Sherman Anti-Trust Act contains the 
embodiment of the law upon the subject of unlawful 
restraint of trade and monopolies.*® 
of the act, to the extent that they may be essential 
to a discussion of the questions under considera- 


tion, are set out in the notes.*! 
[§ 55] (2) Purpose of Statute.*? 


enacted for the purpose. of protecting trade and 
commerce among the several states and the foreign 
nations from unlawful restraints and monopolies ;** 
to maintain free competition in such commerce ;** 
to prevent undue interference with the free exer- 
cise of their rights by those engaged or who wish 
to engage in trade and commerce—to preserve the 
right of freedom of trade;*® to secure equality of 
opportunity and to protect the public against evils 
commonly incident to monopolies and those abnor- 
mal contracts and combinations which tend directly 
to suppress competition ;*® and to make certain and 


40. Fosburg v. California, etc., 
Sugar Refining Co., 291 Fed. 29. See 
also cases infra this section. 

41. Every contract, com- 


bination in the form of trust or oth- 
erwise, or conspiracy, in restraint of 
trade or commerce among the several 
States, or with foreign nations, is 
hereby declared to be illegal. Every 


person who shall make any such con- |; 


tract or engage in any such combina- 
tion or conspiracy, shall be deemed 
guilty of a misdemeanor, and, on 
conviction thereof, shall be punished 
by fine not exceeding five thousand 
dollars, or by punishment by im- 
prisonment not exceeding one year, 
or by both said punishments, in 
discretion of the court. § 2. Every 
person who shall monopolize, or at- 
tempt to monopolize, or combine or 
conspire with any other person or 
persons, to monopolize any part of 
the trade or commerce among the 
several States, or with foreign na- 
tions, shall be deemed guilty of a 
misdemeanor, and, on_ conviction 
thereof, shall be punished by fine not 
exceeding five thousand dollars, or 
by imprisonment not exceeding one 
year, or by both said punishments, in 
the discretion of the court. § 3. Every 
contract, combination in form of 
trust or otherwise, or conspiracy, in 
restraint of trade or commerce in any 
Territory of the United States or of 
the District of Columbia, or in re- 
straint of trade or commerce between 
any such Territory and another, or 
between any such Territory or Terri- 
tories and any State or States or the 
District of Columbia, or with foreign 
nations, or between the District of 
Columbia and any State or States or 
foreign nations, is hereby declared 
illegal. Every person who. shall 
make any such contract or engage in 
any such combination or conspiracy, 
shall be deemed guilty of a misde- 
meanor, and, on conviction thereof, 
shall be punished by fine not exceed- 
ing five thousand dollars, or by im- 
prisonment not exceeding one year, 
or by both said punishments, in the 
discretion of the court. § 7. Any 
person who shall be injured in his 
business or property by any other 
person or corporation by reason of 
anything forbidden or declared to be 
unlawful by this act, may sue there- 
for in any circuit court of the United 
‘States in the district in which the de- 
fendant resides or is found, without 
respect to the amount in controversy, 
and shall recover three fold the dam- 
ages by him sustained, and the costs 
of suit, including a reasonable at- 
torney’s fee. Act of Congr. July 2, 
1890 (26 U. S. St. at L. 209 ¢ 647); 
Comp. St. 8820 et seq. 

42, Of Clayton Act see infra § 77. 

Of state and Canadian anti-trust 
statutes see infra § 85. 

43. Charles A. Ramsay Co. v. As- 


the | 


MONOPOLIES 


The act 


The provisions 


The statute was 


and substantial 


sociated Bill Posters, 260 U. S. 501, 
43 SCt 167, 67 L. ed. 368; Eastern 
States Retail Lumber Dealers’ Assoc. 
Va, Us S8-284) U 8s) 6003, S4ESCt sab 1s 
58 L. ed. 1490, LRA1915A 788; Straus 
v. American Pub. Assoc. 231 U. S. 
200) Wed ES@t S44 enous ede. LO as Ua. 
v. Reading Co., 226 U. S. 324, 33 SCt 
90, 57 L. ed. 243; U. S. v.. American 
Tobacco Co., 221 U. S- 106, 31 SCt 
632, 55 L. ed. 663; Standard Oil Co. v. 
PBS), $22 TELE SSS LIE SAS OE6 022990 5 
L. ed. 619, 34 LRANIS 834, AnnCas 
1912D 734; Harriman v. Northern Se- 
curities Co., 197 U. S. 244, 25 SCt 493, 
49 L. ed. 739; Northern Securities Co. 
VIOUS Sh 19S USS, 1 One 24 SCES4S 6s 
48 L. ed. 679; Addyston Pipe Co. v. 
Wis Sauib UE SS) 2h 0 SCrsiGie44 
L. ed. 136; U. S. v.. Trans-Missouri 
Freight Assoc., 166 U. S. 290, 17 SCt 
540, 41 L. ed. 1007; Morey v. Paladini, 
TSIACals TA YOSs P6058 164. 

“The act of 1890 is directed against 
restraint of interstate or foreign 
trade; that is. against restraining the 
business of buying or selling for 
gain, whenever the transaction forms 
a part of commerce among the states 


or with foreign countries.” U.S. v. 
Keystone Watch Case Co., 218 Fed. 
502." 515: 

44. Maple Flooring Mfrs.’ Assoc. 


Vv, UL Sh °268. U S1563) $45 SCt 78, 
592, 69 L..ed. 1093; U. S. v. Reading 
Co., 183 Fed. 427 [mod .on other 
grounds 226 U.S. 324, 33 SCt 90, 
57 L. ed. 243]; and cases supra note 


43. 
455°. IS Ve COle ate, oO Or Ua t00. 
39 SCt..465,. 63° I. \ed. 992. 

46. U.S. v. American Linseed Oil 
200 e De: cll ao TOC tO. JO0 dus 
ed. 1035. 

47. Pulp Wood Co. v. Green Bay 
oad etc., Co., 168 Wis. 400, 170 NW 

“The Anti-Trust Act was intended 
in the most comprehensive way to 
provide against combinations or con- 
spiracies in restraint of trade or com- 
merce, the monopolization of trade or 
commerce or attempts to monopolize 
the same.” D. R. Wilder Mfg. Co. v. 
Corn Products Refining Co., 236 U. S, 


165, 173, 35 SCt 398, 59 L. ed. 520. 
48. See provisions of statute 
supra § 54. 


“Founded upon broad conceptions 
of public policy, the prohibitions of 
the statute were enacted to prevent 
not the mere injury to an individual 
which would arise from the doing of 
the prohibited acts, but the harm to 
the general public which would be 
occasioned by the evils which it was 
contemplated would be prevented, 
and hence not only the prohibitions 
of the statute but the remedies which 
it provided were co-extensive with 


such conceptions.” ; Wilder 
Mfg. Co. v. Corn Products Refining 
Cox 206. W.2tS;, 


165, 174, 35 SCt 398, 
59 LL. ed. 520. ' 


commerce among the states.®°° 
purpose to monopolize or of compulsion that results 


[§§ 54-55 


specific the application to interstate commerce of 
the common-law rule relating to contracts and com- 
binations in restraint of trade and monopolies and 
to impose penalties for a violation of the statutes.*7 
The statute makes monopolies or combinations in 
restraint of interstate trade or commerce criminally 
punishable and also gives a right of action for 
threefold damages to those injured thereby.** 
the other hand it was not the purpose or intent 
of the statute to inhibit the intelligent conduct of 
business operations,*® or to prohibit or to render 
illegal the ordinary contracts or combinations of 
manufacturers, merchants, and traders, or the usual 
devices to which they resort to promote the success 
of their business to enhance their trade and to make 
their occupations gainful, so long as those combina- 
tions and devices do not necessarily have a direct | 


On 


effect to restrict competition in 
In the absence of a 


[a] As pointed out by Judge 
Noyes in his work on Intercorporate 
Relations, this statute goes far be- 
yond the common law which was 
altogether inefficient in dealing with 
agreements of the character under 
consideration. While it is true that 
these agreements were unlawful at 
common law in the sense of being 
unenforceable, they were not unlaw- 
ful in the sense of affording. a cause 
of action for an injury to persons 
not connected with the combination. 


Nor were they criminal. Noyes In- 
SO poaperete Relations (2d ed) § 
49. Maple Flooring Mfrs. Assoc. 


V., U.rS:,,,268 U. S.4563,°45. SCt 678, 
592, 69 L. ed. 1093. 

50. U.S. v.. American Linseed Oil 
Co, 262 U. S. 371, 48 SCt 607, 67 L. ed. 
1035; Federal Trade Commn. v. Sin- 
clair Refining Co., 261 U. S.. 463, 438 


SCt 450, 67 LL. ed.:(-746;.-U. S. wv. 
Reading Co., 226 U.S. 324, 33 SCt 
90, 57 L. ed. 243; Phillips v. Iola, 


Portland Cement Co., 125 Fed. 593, 
61 CCA 19 [certiorari den 192 U. S. 
606, 24 SCt 850, 48 L. ed. 585]; State 
v. Standard Oil Co.,. 218 Mo. 1, 116 
SW .902 [aff 224 U. S..270, 32 Sect 
406, 56 L. ed. 760]... - ; 

[a] Similar expressions of this 
principle—(1) ‘The formation of 
corporations for business or manu- 
facturing purposes has never, to our 
knowledge, been regarded in the na-: 
ture of a contract in restraint of 
trade or commerce. The same may 
be said of the contract of partnership. 
It might also be difficult to show the 
appointment by two or more pro- 
ducers of the same person to sell 
their goods on commission was a 
matter in any degree in restraint of 
trade. We are not aware that it has 
ever been claimed that a lease or pur- 
chase by a farmer, manufacturer or 
merchant of an additional farra, 
manufactory or shop, or the with- 
drawal from business of any farmer, 
merchant or manufacturer, restrained 
commerce or trade within any legal 
definition of that term.” U. S. v. 
Joint Traffic Assoc:, 171 U. S. 505, 
567, 19 SCt +25, 48 L. ed. 259. (2y 
Nor do we conceive that its purpose 
was to suppress such influences as 
might affect the operations of inter- 
state commerce through the ap- 
plication to them of the individual 
intelligence of those engaged in com- 
merce, enlightened by accurate infor- 
mation as to the essential element 
of the economics of a trade or busi- 
ness however gathered or dissemi- 
nated. Maple Flooring Mfrs, Assoc. 
v. U. S. 268, U. S.°563, 45 SCt 578) 
592, 69 L. ed. 1093. (3) “The stat- 
ute did not forbid or restrain the 
power to make normal and useful 
contracts to further trade by resorn- 
ing to all normal methods, whether 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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from contract or agreement the individual may exer- } of the United States supreme court in which the so- 


cise great freedom.®! So also it is not the purpose 
of the statute to restrain one monopoly and thereby 
promote, strengthen, and build up another.®? 

[§ 56] (8) Validity of Statute.6* Under the con- 
stitutional grant of power ‘‘to regulate Commerce 
with foreign Nations, and among the several States, 
and with the Indian Tribes,’’®? congress had au- 


thority to enact the statute under consideration.®> 


Under this provision congress may enact such leg- 
islation as shall declare void and prohibit the per- 
formance of any contract between individuals or 
corporations, where the natural and direct effect 
of such contract shall be when carried out directly 
and not as a.mere incident to other and innocent 
purposes to regulate to any extent interstate or for- 
eign commerce.°® Nor does the constitutional guar- 
anty of liberty of contract®’ prevent congress from 
prescribing the rule of free competition for those 
engaged in interstate and international commerce.*® 

Criminal offense. In so far as the statute makes 
it a criminal offense to make any contract or engage 
in any combination or conspiracy in restraint of 
interstate trade or commerce, or to monopolize or 
attempt to monopolize or conspire with any other 
person or persons to monopolize any part of such 
trade or commerce, it is a valid criminal statute, 
sufficiently clear in itself to inform accused of the 
nature and cause of the accusation against him;°? 
and criminal prosecutions under it do not deprive 
defendants of liberty or property without due proc- 
ess of law.°° 

§ 57] (4) Construction of Statute®1—(a) In Gen- 
eral. As elsewhere shown it was either held or 
said in the early decisions that the statute was to be 
literally interpreted, and in consequence all con- 
tracts or combinations in restraint of interstate 
trade or commerce were within the prohibition of 
the statute whether reasonable or not.®* However, 
this view was expressly repudiated in later decisions 
by agreement or otherwise, to ac- 


complish such purpose... \..., The| Si, 
words restraint of trade should be 


56. Addyston Pipe, etc., Co. v. U. 
175 WAS.-212, 20 SOt96; 44 Le jed. 
167; In re Charge to Grand Jury, 151 


called ‘‘rule of reason’’ doctrine was declared.®* 
The operation and effect of this doctrine is simply 
that the test to determine whether or not a given 
contract or combination is in restraint of interstate 
or foreign trade or commerce is the standard. of 
reason as applied to like contracts or combinations 
at common law;%* and the result of such construc- 
tion as that the statute does not prohibit contracts 
or combinations in reasonable restraint of interstate 
trade or commerce.®> Nevertheless, where the nec- 
essary effect of an agreement is clearly in restraint 
of interstate trade within the condemnation of the 
statute, it cannot be taken outside of the category 
of the unlawful by general reasoning as to its ex- 
pediency or nonexpediency, or the wisdom or want 
of wisdom of the statute.%¢ 

[§ 58] (b) Terms Used in Statute.6? A ‘‘com- 
bination’’ or ‘‘conspiracy’’ within the meaning of 
the Anti-Trust Act is a design to accomplish by 
and through a concerted plan a common purpose.®® 

‘‘Trade’’ and ‘‘commerce.’’ ‘‘Trade’’ as used 
in the act means exchange of commodities or the 
buying and selling of commodities.®® ‘‘‘Commerce’’ 
means exchange of goods.7° Both of these terms 
involve the transfer of something whether it is 
persons, commodities, or intelligence from one place 
or person to another."t ‘‘Commerce’’ does not in- 
clude a monopoly to control baseball playing in the 
United States.” Nor does the term ‘‘trade’’ or 
‘fecommerce’’ include the production of grand 
opera.” 

‘‘Restraint of trade’’ and ‘‘monopolies.’’ ‘‘Re- 
straint of trade’’ includes ‘‘restraint of competi- 
tion.’’"4 The terms ‘‘restraint of trade’’ and ‘‘mo- 
nopolies’’ are not interchangeable.*> While there 
can be,no monopoly which is not an unreasonable 
restraint of trade, all restraints of trade are not 
monopolies.’® 


‘“‘Any part’’ of interstate trade or commerce. 


Co., 191 Fed: 172, 182 [aff 226° U. S. 
20, 33 SCt 9, 57 L. ed. 107] (the courts 
will not substitute a ‘judicial appre- 


given a meaning which would not Fed. 834. See also Commerce § 5|ciation of what the law ought to be 
destroy the individual right to con-| et seq for the plain judicial duty of enforc- 
tract and render difficult if not im- 57. See Constitutional Law § 460]ing the law as it is”). 

possible any movement of trade in|et seq. 67. In state statutes see infra 


the channels of interstate commerce 
—the free movement of which it was 
the purpose of the statute to pro- 
tect.” Ss. v. American Tobacco 
Co., 221 U. Ss. 106, 179, 31 SCt 632, 
55 L. ed. 663. 

51. Maple Flooring Mfrs. Assoc. v. 
UW. S.1268' U.S. 563,.45 SCt 578; 592, 
69 L, ed. 1093. 

52. California Co-op. Canneries v. 
US 65 App:..-(D:7€.) 36, 299uMed. 
908 (a decree declaring a combina- 
tion illegal under the Anti-Trust Act 
will not be sustained if the effect is 
to safeguard one public interest by 
destroying another). 


53. Of Clayton Act see infra § 
6. 
Of state anti-trust acts see infra 
$88. 81, 82. 
54. U.S. Const. art I § 8. 
55. .Northern Securities Co.  v. 
UW. °S:,5.193 Us S.0197, 24 'SCt 436,48 


L. ed. 679; Montague v. Lowry, 193 
Wis S38; 34 SCt 307, 48 L. ed. 608; 
Addyston Pipe, etc., Co. v. U. S., 175 
WIS.) 201520 (SCL 96, 44 L. ed. 136; 
Hopkins v. U. S., 171 BW S.1678e19 
SCt 40, 43 L.-ed. 290;,U. S. v.. Joint 
Traffic Assoc., 171 U. S..505, 19: SCt 
2674 4300. sed. 92595 10.7 Sx v.) Trans- 
Missouri Freight Assoc,. 166 U..S. 
290,117 S@t:540, 42 Li: ed: 1007; U.S. 
Vv. E. CicKnight Co., 156\U.> Sit) 15 
SCt 249, 39 Li ed. 325; Bigelow v. 
Calumet, etc., Min. Co., 167 Fed. 721, 
94 CCA 138; In re Charge to Grand 
Jury, 151 Fed. 834. 


58. Northern Securities Co. v. U. 
S... 193 U. S. 197,24 SCt 436, 48 L. ed 
679. 

59. Nash -y. U. S., 229 U. S. 378, 
33 SCt 780, 57 Ln ed. 1232 [rev 186 
Fed. 489, 108 CCGA 467}; UW. S.ov. 
Patterson 201 Fed. 697 [rev on other 


grounds 222 Fed. 599, 138 CCA 123 
(certiorari den 238 . 8.1 635. mem, 
35 SCt 989: mem, 59 L. ed. 1499 


mem)};. Uc S& v. Winslow, 195 Fed. 
BTS bath i227 We Si9202) 33 SCt 253, 
57 L. ed. 481]. 

60. U. S. v. Patterson, 201 Fed. 
697 [rey on other grounds 222 Fed. 
599, 188 CCA 123 (certiorari den 238 
U. S. 635 mem, 35 ‘SCt 939’ mem, 59 
L. ed. 1499 mem) ]; U. S. v. American 
Naval Stores Co., 186 Fed. 592. 

Due process of law generally see 
Constitutional Law § 956 et seq. 

61. Of state anti-trust acts see 
infra § 84. i 

62. See infra § 70. 


63. U.S. v. American Tobacco Co., 
2214) U./S) 106,814 SCt 632, 55> L. ved. 
663; Standard Oil Co. v. U. S., 221 


U.S.) 155381 SCt 5023) 55: es edt:619, 34 
LRANS 834, AnnCas1912D 734. 

“The language of the anti-trust act 
is not to receive that literal construc- 
tion which will impair rather than 
enhance freedom of interstate com- 
merce.’ U. S. v. Du Pont de Ne- 
mours, 188 Fed. 127, 151. 

64. See cases yl ae note 63. 

65. See infra § 7 


§ 83. 

68. U.S. v. American Column, ete., 
Co., 263 Fed. 147 [motion to stay or 
Supersede part of degree den 40 SCt 
588; and: aff257. U. So» 377, 42. Set 
114, 66 L. ed. 284]. 

“Conspiracy” defined generally see 
Conspiracy § 1. 

69. National League Professional 
Baseball Clubs v. Federal Baseball 
Club, 50 App. (D. C.) 165, 269 Fed. 
681 faff 259 U. S. 200, 42 Sct 465, 66 
L. ed. 898]. 

7O. National 
Baseball Clubs 
Club, supra. 

71. National 
Baseball Clubs 
Club, supra. 

[a] The right to perform a musi- 
cal composition under a copyright is 
not trade or commerce. Harms v. 
Cohen, 279 Fed. 276. 

72. American League Baseball Club 
v. Chase, 86 Misc. 441, 149 NYS 6. 

73. Metropolitan Opera Col Sov. 
Hammerstein, 162 App. Div. 691, 147 
NYS 532 [aft 221 N. Y..507 mem, 116 
NE 1061 mem]. 

74 U. S. v. Eastern States Retail 
Lumber Dealers’ Assoc., 201 Fed. 
581 [aff 234 U. S. 600, 34 SCt 951, 
58 L, ed. 1490, LRAI915A 788]. 

75. U.S. v. Metropolitan Meat Co., 
Ltd., 3 ee Fed. 110.. 

76. S. v. Whiting, 212. Fed. 466; 
U.S. ie (Metropolitan Meat Co., Ltd., 


League Professional 
v. Federal Baseball 


League Professional 
v. Federal Baseball 


66. UwS. 'v. Sincere Sanitary Mfg.' 3 Hawaii Fed 
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The commerce referred to by the words ‘‘any part,’’ 
construed in the light of the manifest purpose of 
the statute, has both a geographical and a distribu- 
tive significance, that is, it includes any portion of 
the United States and any one of the classes of 
things forming a part of interstate or foreign com- 
merce.** 

‘‘Attempt to monopolize’’ is an attempt to secure 
or acquire an exclusive right in interstate tratle or 
commerce by means which prevent or restrain others 
from engaging therein.”® 

Conspiracy in restraint of trade more than a con- 
tract in restraint of trade. A conspiracy is con- 
stituted by an agreement, but it is the result of the 
agreement, rather than the agreement itself, just as 
a partnership, although constituted by a contract, 
is not the contract, but is a result of it.79 The con- 
tract is instantaneous and the partnership may en- 
dure as one and the same partnership for years.°° 
A conspiracy is a partnership in criminal purposes.*? 

[§ 59] (5) Acts Prohibited by Statute. The stat- 
ute broadly condemns all contracts, combinations, 
and conspiracies which restrain the free and natural 
flow of trade in interstate commerce or commerce 
with foreign nations,®*? or restrict in that regard the 
liberty of a trader to engage in business,** regard- 
less of the form which the contracts, combinations, 
or conspiracies may assume;** and it includes not 
only voluntary restraints where persons agree to 
suppress competition among themselves,®® but also 
involuntary restraints where persons conspire to 
compel action by others.86 Speaking more specifi- 
cally sections one and two of the act®’ refer to and 
make illegal two different things although closely 
allied: Section one makes illegal combinations in 
restraint of interstate trade and commerce; and sec- 
tion two makes illegal combinations or conspiracies 
to monopolize or to attempt to monopolize interstate 
trade and commerce,®® and the words ‘‘to monopo- 
lize’’ and ‘‘monopolize’’ as used in the second sec- 
tion reach every act bringing about the prohibited 
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[§§ 58 60 


| ment the first and to make sure that by no possible 
guise could the public policy embodied in the first 
section be frustrated or evaded.®® In other words, 
‘‘having by the first section forbidden all means of 
monopolizing trade, that is, unduly restraining it by 
means of every contract, combination, ete., the sec- 
ond section seeks, if possible, to make the prohibi- 
tions of the act all the more complete and perfect by 
embracing all attempts to reach the end prohibited 
by the first section, that is, restraints of trade, by 
any attempt to monopolize, or monopolization 
thereof, even though the acts by which such re- 
sults are attempted to be brought about or are 
| brought about are not embraced within the general 
enumeration of the first section.’’*+ 
[§ 60] (6) Territorial Limitations on Operation 
of Statute®2—(a) In General. AJ] statutes are in- 
tended to be confined in their operation and effect 
to the territorial limits over which the lawmaker 
has general and legitimate power.®* Words having 
universal scope, such as ‘‘Every contract in re- 
straint of trade,’’ ‘Every person who shall monopo- 
lize,’’ ete., will be taken as a matter of course to 
mean only every one subject to such legislation, not 
all that the legislator subsequently may be able to 
catch.°* Accordingly the act does not extend to 
acts done in foreign countries, even though done by 
citizens of the United States to the injury of other 
citizens of the United States.°> Nevertheless, a com- 
bination, although formed in a foreign country, is 
within the act where it is put in operation in the 
United States and affects its foreign commerce ;°° 
under these circumstances, it is of no importance 
where the combination was entered into,®’ and the 
combination is to be tested by the same standard 
as similar combinations entered into in the United 
States.°° And a combination formed in the United 
States between domestic and foreign corporations 
to monopolize transportation over a route partly 
within and partly outside of the United States is 
within the prohibition of the act; this, it is said, 


results.8® The second section is intended to supple- | does not give an extraterritorial effect to the 

77. Standard Oil Co. v. U. S., 221] Mine Workers of America, 235 Fed. 1,| 321 mem, 65 L. ed. 795]; Monarch 
U. S. 1, 61, 31 SCt 516, 55 L. ed.]148 CCA 495; U. S. v. Hamburg-| Tobacco Works v. American Tobacco 
619, 34 LRANS 834, AnnCasl1912D}Amerikanische Packet-Fahrt-Actien-|Co., 165 Fed. 774. 


Gesellschaft, 200 


734 [quot Patterson v. U. S., 222 Fed. 
Metropolitan 


599, 188 CCA 128 (certiorari den 238 
U.) 4S. 635!) mem;. 35) SCt 1939: mem; 59 
L. ed: 1499 mem) ] 

{a] Prohibition of monopolizing 
“any part’ of interstate commerce 
does not extend to the interstate 


section. 


bination of men 


Meat 
Hawaii Fed. 110; and cases infra this 


“Any concerted action by any com- 


cause, or which in fact does cause, 91. 


89. Standard Oil Co. v. Us.S4; 221 
U. S. 1, 31 SCt 502, 55 L. ed: 619, 34 
LRANS 834, AnnCas1912D 734. 

90. Standard. Oil Co. v. U. Sy 
supra; Fosburgh v. California, ete., 
Sugar Refining Co., 291 Fed. 29. 
Standard Oil Co. WouUiesS., 5221 


Bed) 806; U.S: ‘vs 
Co} std: 4873 


or corporations to 


trade or commerce of any one pros- 
pective purchaser but is directed 
against monopolizing interstate trade 
or commerce of all prospective pur- 
chasers of a particular commodity 
in the United States or in some par- 
ticular portion thereof. Patterson v. 
Wi iSi.0 222 sheds. 599,) 138) CCA 8123 
[certiorari den 238 U. S. 6385 mem, 
35 SCt 939 mem, 59 L. ed. 1499 mem]. 
To same effect Whitwell v, Continen- 
tal Tobacco Co., 125 Fed. 454, 60 
CCA 290, 64 LRA 689. 

78. In re Greene, 52 Fed. 104. 

OMI IS Vi: Kissel, 218 U. S. 601, 
81 sct 124, 54 L. ed. 1168. 

30; 4 U. Sib: Kissel, supra, 

SLU weSiiv. Kissel, supra. 

82. Hastern States Retail Lumber 
Dealers’ Assoc. v. U: S.,.:234 U.S, 
600, 34 SCt 951, 58 L. ed. 1490, LRA 
LOIS AGT Sise Uy Sv. Union “Pace. oR. 
Co., 226 U. S. 61, 33 SCt. 63; 57. sed. 
124; Loewe v. Lawlor, 208 U. S. 274, 
28 SCt 301, 52 L. ed. 488, 13 AnnCas 
815; U. S. v. American Column, etce., 
Co., 2638 Fed. 147 [motion to stay or 
supersede part of degree den 40 SCt 
588, and aff. 257 U.S. 377, 42 SCt 
114, 66 L. ed. 284]; Dowd v. United 


direct and undue restraint of compe- 
tition in such commerce falls within 
the condemnation of the act and is 
unlawful.”” American Column, etce., 
Covet CSSi2 bil Un Swi3i7, 4008 eaZ 
SCt 114, 66 L. ed. 284 [quot Maple 
Flooring Mfrs. Assoc. vy. U. S., 268 
U. 'S. 5638, 578, 45 SCt 578, 592,°69 
L. ed. 1093]. ‘To same effect U. S. 
v. American Linseed Oil Co., 262 
ie 371, 43 SCt 607, 611, 67 L. ed. 

83. Loewe v. Lawlor, 208 U. S. 274, 
peat 301, 52 Ly ed. 488, 13 AnnCas 

84. See infra §§ 102-118. 

85. U.°S. v. Live Poultry Dealers’ 
Protective Assoc., 298 Fed. 139 [aff 
4 F. (2d) 840]; U. S. v. International 
Harvester Co., 214 Fed. 987 [app dism 
248 U. S. 587 mem, 39 SCt 5 mem, 
63 L. ed. 434 mem]. 


86. U.S. v. Live Poultry Dealers’ 
po rentive Tatas 298 Fed. 139 [aff 
(2d) 840 ‘ 


eee. See ee § 54. 

88. Fosburgh v. California, etce., 
Sugar Refining Co., 291 Fed. 29; U. S. 
vy. Eastman Kodak Co., 226 Fed. 62 


WeoSirL, 261, 23k SCtb024 bo ces ed. 619, 
34 LRANS 834, AnnCasl1912D 734 
(per Mr. Chief Justice White). 

§§ 86-88. 

93. American Banana Co. v. United 
Fruit ,Co., 213 U. S. 347, 29 SCt- 511, 
53 L. ed. 826, 16 AnnCas 1047. 

94, American Banana Co. v. United 
Fruit Co., supra, 

95. American Banana Co. v. United 
Fruit Co., supra. 

96. Thomsen v. Cayser, 243 U. S. 
66; 37% SCtl3b3; 161) Ts ted: 597, AnnCas 
1917D 322 [rev 190 Fed. 536, 1022, 111 
CCA 368, 674]; Thomsen v. Union 
Castle Mail Ss. Co., 166 ‘Fed.251, 
92 CCA 815 AS he 149 Fed. 933]. 

97, VU. v. Hamburg-Ameri- 
kanische Packer Fahrt-Actien-Gesell- 
schaft, 200 Fed. 806. 

98. U. SS. v. ‘Hamburg-Ameri- 
kanische Packet-Fahrt-Actien-Gesell- 
schaft, supra. 

U. S: v. Pacific, ete., Sete, 
Co., “228 Ux eSie8%; 106, 33° set 443. 
57 L. ed. 742 Cot we may not control 
foreign citizens or corporations oper- 
ating in foreign territory, we cer- 


[app dism 255 U.S. 578 mem, 41 SCt! tainly may control such citizens and 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Of state legislation see infra 


-§§ 60-63] 


Be LO wv ’ To, 


statute.t 

[§ 61] (b) Interstate and Intra-State Commerce? 
—aa.In General. In order to constitute a violation 
of the Sherman Anti-Trust Act, the acts complained 
of must affect and operate directly upon commerce 
among the states of the United States’ or with for- 
eign nations. The statute was enacted for the pur- 
pose of protecting interstate and international trade 
or commerce only, and does not in any way affect 
intra-state trade or commerce‘ which is subject only 
to state laws.® 

[§ 62] bb. Interference with Both Interstate and 
Intra-State Commerce. Although a combination 
also covers and regulates commerce which is inter- 
state as well as that which is intra-state, the statute 
has no application to that part of the commerce 
which is wholly within a state.6 But where a com- 
bination affects interstate commerce it is none the 
less a violation of the Federal Anti-Trust Act and 
punishable under it merely because the agreement 
made incidentally affects intra-state commerce ;? and 
the fact that a combination might be valid as to 
intra-state commerce does not protect it from bemg 
declared invalid under the Federal Anti-Trust Act.® 

[§ 63] (7) Elements of Liability under Statute®— 
(a) Combination or Contract. In accordance with 


corporations operating in our terri- 
tory, aS we undoubtedly may control 
our own citizens and our own cor- 
porations”). To same effect U. S. v. 


plan,” 


furtherance of 
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523, 11 LRANS 1008. 
adopted by contractors, 
terialmen, and others 
“closed 
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principles elsewhere considered,’® to constitute a 
violation of the Anti-Trust Act the union of two or 
more persons and the participation of two or more 
minds to accomplish some purpose in violation of 
the act 1s necessary.'1 Accordingly a conspiracy 
between two corporations cannot be formed by the 
acts and thoughts of one person acting as agent 
of both corporations;!? and a combination between 
a corporation and its officer or agent in violation 
of the statute cannot be formed by the thoughts and 
acts of the officer or agent alone, without conscious 
participation in it of any other officer or agent of 
the corporation.’® So it is not unlawful for. persons 
in the same business and trade organization, after 
exchanging information and views, to act in the 
same way but independently of each other on buy- 
ing, selling, or prices.1# 

Character of combination or agreement. While 
unlawful agreement is necessary under the stat- 
ute,4% the agreement may be tacit as well as ex- 
pressed.t®° The essential agreement, combination, or 
conspiracy may be implied from a course of dealing 
or other circumstances ;'® and its existence may be 
inferred even in criminal cases from the conduct of 
the parties.'* 

Unilateral contract. A contract which is merely 
(2) A “permit yin etc., Co., 201 Ill. 236, 66 NB 


ma- F 
interested in 5. Pennsylvania Sugar Refining Co. 


North Pacific Wharves, ete, Co., 4 
Alaska 552. 

Loo U.AS3v.ueacifie;, etes.R., etc. Cos 
228. U. S.. 87, 33 S€t 443,57 .L, ed. 


2. Acts within prohibition of state 
legislation see infra §§ 87, 88 

3. U. S—San Francisco Industrial 
Assoc. v. U. S., 268 U. S. 64, 45 SCt 


403, 69 L. ed. 849; Addyston Pipe, 
ete: Co, v. U. S:;, 115 Ua.“ 211, 20 
SCt 96, 44 L. ed. 136; Hopkins v. 
We TSonlid, Cero.) 18, “LO SCO, 43 


L. ed. 290; U. S. v. Trans-Missouri 
Freight Assoc., 166 U. S. 290, 17 SCt 
540,41 a. “eds 10075" U.S. va xB. Cz 
Knight Co.,.156 U. S. 1,.15 SCt 249, 
39 L. ed. 325; U. S. v. Southern Cali- 
fornia Wholesale Grocers’ Assoc., 7 
F. (2d) 944; U. S. v. Moore, 275 Fed. 
992; U. S. v. American Naval Stores 
Co., 172 Fed. 455; Pennsylvania Sugar 
Refining Co. v. American Sugar Re- 
fining Co., 166 Fed. 254, 92 CCA 318 
{rev 160 Fed. 144]; Gibbs v. Mc- 
Neeley, 107 Fed. 210 [rev on other 
grounds 118 Fed. 120, 55 CCA 70, 60 
LRA 152]; The Charles E. Wiswall 
v. Scott, 86 Fed. 671, 30 CCA 339; 
U. S. v. Addyston Pipe, etc., Co., 78 
Fed. 712 [rev on other grounds 85 
Fed. 271, 29 CCA 141, 46 LRA 122 
(aff 175 U. S. 248, 20 SCt 80, 44 L, ed. 
150)]; Dueber Watch-Case Mfg. Co. 
v. E. Howard Watch, etc., Co., 66 Fed. 
637, 14 CCA 14; In re Greene, ‘52 
Fed. 104. 

Mo.—C. H. Albers Commn. Co. v, 
Spencer, 205 Mo. 105, 103 SW 523, 
11 LRANS 1008. 

N. Y.—Metropolitan Opera Co. v. 
Hammerstein, 162 App. Div. 691, 147 
NYS 5382 [aff 221 N. Y. 507 mem, 116 
NE 1061 mem]. 

W. Va.—Pocahontas Coke Co. v. 
Powhatan Coal, etc., Co., 60 W. Va. 
508, 56 SE 264, 116 AmSR 901, 10 
LRANS 268, 9 AnnCas 667. 

Wis.—National Distilling Co. v. 
Cream City Importing .Co., 86 Wis. 
352, 56 NW 864, 39 AmSR 902. : 

{a] hus (1) a contract made in 
Missouri to be performed there for 
the sale of wheat for future delivery 
is not affected by the Anti-Trust Act, 
although the buyer made other pur- 
chases of wheat through Chicago 
agencies, the wheat to be delivered 
in Missouri, the latter contracts also 
being Missouri contracts, to be per- 
formed there. C. H. Albers Commn. 
Co. v. Spencer, 205 Mo. 105, 103 SW 


shop” and 
“American plan,’ requiring a permit 
for the sale of building material to 
contractors, is not in restraint of in- 
terstate commerce, within the Fed- 
eral Anti-Trust Act, as to plaster in 
the hands of a dealer within the 
state, although previously trans- 
ported from another state, the inter- 
state movement having ended. San 
Francisco Industrial Assoc. v. U. S., 
268 U. S. 64, 45 SCt 403, 69 L. ed. 849. 
(3) A combination or trust between 
the owners of tugs operating entirely 
within the confines of a state is not 
a combination in restraint of trade or 
commerce among the several states 
or with foreign nations, So as to come 
within the condemnation of the stat- 
utes of, the United States, although 
most of the owners held coasting li- 
censes. The Charles EK. Wiswall v. 
Scott, 86 Fed. 671, 30 CCA 3389. (4) 
A wholesale grocers’ association, 
which prepared a price list, revised 
from time to time, to which its mem- 
bers were required to conform in 
making sales within the state, which 
comprised its chief sales territory, 
is not a “‘combination in restraint of 
interstate trade” in violation of the 
Sherman Anti-Trust Act, although 
such price list was used by salesmen 
of its members as a basis in mak- 
ings sales in other states, where such 
use was independent of the associa- 
tion, and not required by its use, and 
the salesmen were not required to 
and did not follow it in making sales 
in the outside territory. U. S. v. 
Southern California Wholesale Gro- 
cers’ Assoc., 7 F. (2d) 944. 

[b] What not intra-state com- 
merce.—Where the object of a con- 
spiracy is to prevent interstate trans- 
portation of switchboards, the mere 
fact that the means by which this 
object was to be accomplished was 
limited to interference with their in- 
stallation does. not relieve the trans- 
action of its interstate character so 
as to preclude prosecution under the 
Anti-Trust, Act. Boyle v. U. S., 259 
Fed. 803, 170 CCA 6038. 

4 San Francisco Industrial Assoc. 
v.. U. S., 268.U. S.. 64, 45. SCt 403, 
69 L. ed. 849; Addyston Pipe, etc., 
Coun. (Os, (Si hTos Wr S.6 2015/20) (SCT 
96, 44 L. ed. 1386; U. S. v. American 
Naval Stores Co., 172 Fed. 455; Gibbs 
v. McNeeley, 107 Fed. 210 [rev on 
other grounds 118 Fed. 120, 55 CCA 
70, 60 LRA 152]; Peo. v. Butler St. 


v. American Sugar Refining Co., 166 
Fed. 254, 92 CCA 318. 

State anti-trust statutes see infra 
§§ 86-88. } 

6. Addyston Pipe, etce., Co. v. U. S., 
E75] Us (S-7 20T 20" SCt: 96. 447 1. eds 
136; Peo. v. Butler St. Fdy., ete., Co., 
201 Ill. 236, 66 NE 349 (recognizing 
rule). 

7. Standard Oil Co. v. State, 117. 
ee 618, 100 SW 705, 10 LRANS 

8. White Star Line v. Star Line of 
Steamers, 141 Mich. 604, 105 NW 135, 
113 AmSR 551. 2 

Interference with interstate com- 
merce as affecting liability: under 
state legislation see infra §§ 87, 88. 
9. At common law see supra §§ 49- 


52 

Under state anti-trust acts see 
infra §§ 89-92. 

10. See Conspiracy § 4. 

ll. U.S. v. Piowaty, 251 Fed. 375; 
U. S. v. Reading Co., 183 Fed. 427 
[mod on other grounds 226 U. S. 
324, 33 SCt 90, 57 L. ed. 243]; Union 
Pac,: Coal, Co. wv., U.. Sh,173) Fed. 737, 
97 CCA 578; U. S. v. Santa Rita Store 


Cos sl6 ON. Mas, Als Ra620; 
12. U.S. v. Santa Rita Store Co., 
supra. 


13. )/Union:) PacezCoalti Cow va Ue se 
173 “Wed.) Tits -T45s 97 (OCAN SWS Ere 
he may, the distinction between the 
commission of an offense and a com- 
bination to commit it by a, corpora- 
tion vanishes into thin air; for a 
corporation can act only by an agent, . 
and every time an agent commits 
an offense within the scope of his 
authority under this theory the cor- 
poration necessarily combines . with 
him to commit it. This cannot be, 
and it is not, the law’’). 

14 U. S..°vy -Piowaty, 251. Kea, 


75. 

144%. U. S. v. American Naval 
Stores Co., 172 Fed. 455. 

15. Eastern States Retail Lumber 
Dealers’, Assoc: Vv. ..U. /S., 2384 U.os. 
600, 84 SCt 951, 58 L. ed. 1490; U. S. 
v. Cement Mfrs.’ Protective Assoc., 
294 Fed. 390; Ui S. Vv. Piowaty, 251 
Fed. 375; U. S. v. Southern Whole- - 
sale Grocer’s Assoc., 207 Fed. 434. 

16. Frey v. Cudahy Packing Co., 
256 U. S. 208, 41 SCt 451, 65.L. ed. 
892; U. S. v. A. Schrader’s Son, Ine., . 


252 U. S. 85, 40 SCt 251, 64 L. ed. 
17. Eastern States Retail Lumber 


Dealers’ Assoc. v. U. S., 234 U. S. 600, 


106 [41 C.J3.] | 


MONOPOLIES 


[8§ 63-65 . 


\ 
unilateral’8 does not constitute a violation of the | bination in restraint of interstate commerce were 


Anti-Trust Act.?° 

[§ 64] (b) Unlawful End or Means. The condem- 
nation of the Anti-Trust Act is visited both upon 
the means?° and the end?+ forbidden by law. 

Unlawful end. If the end sought to be obtained 
is in violation of the statute, the means to effect the 
end are immaterial,” and it is not essential that the 
acts committed to carry out the unlawful end should 
in themselves be unlawful in order to bring a ease 
within the statute,?* since means legal in themselves 
cannot be used for an illegal end.24 Also acts lawful 
in' themselves take on an unlawful character when 
they are so interwoven with acts inherently criminal 
that the whole plan must be condemned as a vio- 
lation of the laws against conspiracies in restraint 
of interstate commerce.”> And a series of acts, each 
of which may be innocent in itself, may be wrongful 
if the direct’ object, purpose, and result thereof is 
to carry into effect a combination agreement 
whereby the free flow of commerce between the 
states or the liberty of a trader to carry on his 
business is obstructed.26 So a combination or con- 
spiracy to monopolize or to attempt to monopolize 
interstate commerce is not lawful merely because it 
was carried into effect by a series of acts, each 
one of which was not objectionable, where the direct 
object and result of all was a combination agree- 
ment whereby the flow of commerce between the 
states or the liberty of a trader was obstructed.** 
And in accordance with the rule that all acts in 
pursuance of an illegal end are themselves illegal, 
it is immaterial that acts in pursuance of a com- 


34 SCt 951, 58 L. ed. 1490; U. S. v. 
Piowaty, 251 Fed. 375. 

fa] The reason is that. conspira- 
cies are seldom capable of proof 
by direct testimony and may be in- 
ferred from the things actually done. 
Hastern States Retail Lumber Deal- 
ers’ Assoc. v. U. S., 234 U. S. 600, 
34 SCt 951, 58 L. ed. 1490. See also 
Conspiracy §§ 229, 230. U. 

18. See Contracts § 17. 

19. See cases infra this note. 

[a] This principle isi illustrated 
by cases in which a seller of goods 
offers to give a rebate on the price, 25. Ur: i 
provided the buyer shall resell at a| Dept. A. F, L. 
price fixed by the seller and shall not 
buy similar goods from a competitor 
of the seller. The seller is in no bye 
sense restrained by any contractual 
combination. In re Greene, 52 Fed. 
104; In re Terrell, 51 Fed: 213; In-re 
Corning, 51 Fed. .205. 165. 

20. U. S. v. Motion Picture Pat- 29. 
ents Co., 225 Fed. 800 [app dism 247/v. U. S,, 
U. S. 524 mem, 38 SCt 578 mem, 62/69 L. ed. 849. 


trade that the 


ing strikes, 


illegal end. 


673 mem, 


ed. 440 mem]. 


Lt ed. 1248 mem]; and cases infra 30. 
notes 29-32. Coy B2d WHS S19. 478, 
21. U.S. v. Motion Picture Patents] L. ed. 797, 34 LRANS 874. 


Co.,, supra; and cases infra notes 31. 
22-28. i Deering, 

22. Northern Securities Co. v. U.| 65 L. 
S., 198 U. S. 197, 24 SCt 436, 48 L. ed. | v. Loewe, 285 U. 
679; H. B. Marienelli, Ltd. v. United|59 L. ed. 341; 
Booking Offices of America, 227 Fed. 
165; Rubber Tire Wheel Co. v. Mil- 
waukee Rubber Works Co., 154 Fed. 32. 
358, 83 CCA 386 [certiorari granted 
207 =U) St.089, 2S SCt. 255, po) bn ede 
354]; G. W. McNear, Inc. v. Ameri- 
ean, etc., Mfg. Co., 42 R. I. 302, 107 


Act for conspiring to restrain foreign 
illegal purpose was 


have been lawful. 


G. ed. 1201 mem, and app dism 254 
U. S. 616 mem, 41 SCt 147 mem, 65 L. 


24. Lamar v. U. S., 
Sin. Railway Employes’ 

286 Fed. 228. 

26. Monarch ‘Tobacco 
American Tobacco Co., 
Monarch Tobacco 
American Tobacco ‘Co., 

28. H. B. Marienelli, Ltd. v. United 
Booking Offices of America, 227 Fed. 


San Francisco Industrial Assoc. | Co., 
268 "Ow SF 564, 45 Set! 403; 


Gompers v. Buck’s Stove, etc.,| 256; 


Duplex Printing Press Co. v. 
254 °U. S. 4438) 41 SCt 172, 
ed. 349, 16 ALR 196; 
Sf o 22). 85 SCUL TOY 
Hastern States Retail 
Lumber Dealers’ Assoc. v. U.'S., 234 
U.S. 600, 84 SCt 951, 
Duplex Printing Press Co. v. 
Deering; 254 U. 8S. 448 
65, ed! 349, 16 ALR 196. 

33. At common law see supra § 51. 

Under state anti-trust acts 


not themselves acts of interstate commerce.?® 

Unlawful means. If the object of a combination 
or conspiracy is outside of the purview of the act, 
the combination or conspiracy is none the less un- 
lawful if the means adopted to effectuate it directly 
and unduly obstruct the free flow of interstate com- 
merce.2® The statute covers any illegal means by 
which interstate commerce is restrained, whether the. 
restraint is occasioned by unlawful contracts, trusts, 
pooling arrangements, black lists, boycotts, coercion, 
threats, intimidation, and whether these are made 
effective, in whole or in part, by acts, words, or 
printed matter.°° A restraint of interstate com- 
merece produced by peaceable persuasion is as much 
within the prohibition of the statute as one accom- 
plished by force or threats of force;*+ and it is 
not to be justified by the fact that the participants 
in the combination or conspiracy may have some 
object beneficial to themselves or associates which 
possibly they might have been at liberty to pursue 
in the absence of the statute.°? 

[§ 65] (c) Intent.** To constitute a violation of 
the Sherman Anti-Trust Act it is not essential that 
there should be a specific intent to restrain com- 
merce or create a monopoly, provided such restraint 
or monopoly is the direct, immediate, and necessary 
result of the combination.*4 In these circumstances, 
questions of willful purpose or conscious design to 
violate the law and inflict injury have no place, but 
persons so combining or contracting will be pre- 
sumed to have intended the necessary and natural 
consequences of their acts and agreements.2° The 


BLO 1 COs mV Ul eeses 
Si 211, . 20 USCt 90,7447 Ee ede 


Addyston Pipe, 
5 Ue 


sought to be accomplished by incit-| 136; Hopkins v. U. S., 171 U.S. 
although the strikes if|578, 19 SCt 40, 43 L. ed. 290; 

conducted for a lawful purpose would|U. S. v. Joint Traffic Assoc., 171 
Means? tézal" ain'U. (S.-505, 19. “SCt 225. 432% ted! 

themselves cannot be used for an| 259; is Ss. Ve Trans-Missouri 
Lamar v. U. S., 260 Fed.| Freight Assoc., 166 U. S. 290, 341, 17 

561, 171 CCA 345 [certiorari den 250|SCt 540, 41 Ts. ed.) LOOT “U.S. vs 
Ss 40 SCt 16 mem, 63] Live Poultry Dealers’. Protective 
Assoc., 298 Fed. 139 [aff 4. F. (2d) 


840]; H. B. Marienelli, Ltd. v. United 
Booking Offices of America, 227 Fed. 
supra. 165; U. S. v. United Shoe Mach. Co., 
222 Fed. 349 [aff 247 U.S. 32, 38 sct 
473, 62 L. ed. 968]; O’ Halloran Me 


Works v.| American Sea Green Slate Co., 207 
165 Fed. 774.| Fed. 187 [rev on other grounds 229 
WVOTES 2 ivy ede 7 te aoe CONAN) Sh ote wR SL sents 
supra. Standard Oil Co., 173 Fed. 177 [aff 
221, Mecelapol USO. KOs, Ot kn eee 

619, 34 LRANS 834, AnnCas1912D 

734]; Bigelow v. Calumet, etc., Min. 


167 “Red, 704 [aff 167 Fed. 721, 
94 CCA 13]; Chesapeake, etc., Fuel 
COM VO URN SE LEbe ede 610, 53 CCA 
Knight, ete., Co. v. Miller, 172 
Ind. 27, 87 NE 823, 18 AnnCas 1146. 

SABI, there Shea monopoly in fact 
(a monopoly by its terms, by the very 
inherent thought, to my mind indi- 
cates an exclusion of others), if there 
is an exclusion, the taking unto one’s 
self, completely or so far near com- 
pletion that it is effective, and a mo- 
nopoly is created, then the intent is 
wholly immaterial. It would be the 
fact of monopoly that would be de- 
terminative, and not the purposes or 
intents of the people creating the 
monopoly.” U.S. v. Quaker Oats 


BIESCt» 492750 


Lawlor 


58 L. ed, 1490. 
41 SCt! 172, 


see 


A 242, 

23. U. S. v. Railway Employees’ 
Dept. A. F. L., 283 Fed. 479; Lamar 
Vi 5U29'S., 2602HMed:! 561) 171 ‘C@A845 
[certiorari den 250 U. S. 673 mem, 
40 SCt 16 mem, 63 L. ed. 1201 mem, 
and app dism 254 U. S. 616 mem, 41 
SCt 147 mem, 65 L. ed. 440 mem]; 
U. S. v. Metropolitan Meat Co., 3 
Hawaii Fed. 110. 

[a] Strikes.—It is not a defense 
to a prosecution under the Anti-Trust 


infra § 91. 

34. °U. S. v. Patten, 226 U: S.' 525; 
33° SCt' 141, 57 Li.’ ed. 333,44 LRANS 
325 [rev 187 Fed. 664, 106 CCA 600]; 
U. S.. v...Reading’ Co., 226 0. 'Sio 324, 


33 SCt 90, 57 L. ed. 248; Continental- 
Ss. 


Wall Paper Cos tv. Voight, 212.U 

227, 29'SCt 280, 53 LL. ed. 486; Loewe 
Vv. Lawlor, D038 sULtS, 274, 28 Sct 301, 
52 L. ed. 488, 13 AnnCas 815; North- 
ern Securities Co, v. U. S5 193 U. S. 
197,. 24) SCt 436, 48° Le /-éa.-679; 


‘Bluefields SS. Co. 


Co., 282. Fed. 499, 500 [app dism 253 
U. S. 499 mem, 40 SCt 583 mem, 64 
L. ed. 1032 mem]. 

So. U.S. v.n Patten: 226° 8. 525. 
33 SCt 141, 57 L. ed. 333, 44 LRANS 
325 [rev 187 Fed. 664, 106 CCA 6001; 
v. United Fruit 
Co.y 243) Wed. 1, 155 COA 531 Lapp 
dism 248 U. S. 595 mem,~ 39° SCt 
136 mem, 63 L. ed. 438 mem]; O’Hal- 
loran v. American Sea Green Slate 
Co,, 207 Fed. 187 [rev on other 


For later cases, developments and changes in the law see cumulative Annotations, same-title, page and note number. : 


§§ 65-68] 


provisions of the statute cannot be evaded by good 


motives or intent.°° 
Intent when not immaterial. 


ute.®7 


bility that it will happen.*® 


to regulate, 


[§ 66] (d) Overt Act.*1 


grounds 229 Fed. 77, 143 CCA 353]. 
And see cases supra note 34. 

[a] Thus the power to restrict 
competition in commerce among the 
several states or with foreign na- 
tions, vested in a person or associa- 
tion by a combination, is indicative 
of the character of the combination, 
as it is to the interest of the par- 
ties that such power should be exer- 
cised, and the presumption is that 
it will be. U.S. v. Standard Oil Co., 
173  Ked.ii77 [aff,-221 U. S,,1,31.SCt 
502, 55 L. ed. 619, 34 LRANS 834, 
AnnCas1912D 734]. 

36. Standard Sanitary Mfg. Co. v. 
Wer $1226..Ui..-S.7,20, 49,,33.SCt 9,57 
L. ed. 107; Lee Line Steamers v. 
Memphis, etc., Packet Co., 277 Fed. 
537 Us-S. Hollis, 246 Fed, 611; U. S. 
v. Motion Picture Patents Co. 225 
Fed. 800 [app dism 247 U.. Ss’ 524 
mem, 38 SCt 578 mem, 62 L. ed. 1248 
mem]; U. S. v. Standard Oil Co., 173 
Weds: 177 faff..221.U..-S..1,°31.,SCt. 502, 
55 L, ed. 619, 34 LRANS 834, AnnCas 
1912D 734]. 

“The law is its own measure of 
right and wrong, of what it permits 
or forbids, and the judgment of the 
courts cannot be set up against it 
in a supposed accommodation of its 
policy with the good intention of par- 
ties, and it may be, of some good re- 
sults.” Standard Sanitary Mfg. Co. 
v. U..S., supra. 

37. U.S. v. Joint Traffic Assoc., 
EAs Wey Ss510 00, p19 -SCE.25, 43.10, ed. 


259; 
3s. U.S. v. Reading Co., 226 U, S. 
324, 33 SCt 90, 57 L. ed. 243. ane 


5 196. Ui. iS. 

25 SCt 276, 49 LL. 
v. Calumet, etc., Min. Co., 
704 [aff 167 Fed. 721, 94-CCA 13]. 
To same effect U. S. v. Quaker Oats 
Co., 232 Fed. 499, 500 [app dism 253 
U. S. 499 mem, 40 SCt 583 mem, 64 
Te1eds21032, mem) (sift no monopoly 
exists, there may Still be an offense 
for which the remedies—the ¢ivil 
and injunctive remedies—of the 
statute may be appropriate, if there 
are acts which constitute an attempt 
to create a monopoly. But in the 
matter attempted, to my mind, the 
element of intent becomes essential”). 

Analogous decisions see infra § 91 
text and note 52. 

40. Moore v. New York Cotton 
Exch., 296 Fed. 61 [aff 291 Fed. 681]. 

41. At common law see supra § 52. 

Under state anti-trust acts see infra 

92. 


42. See Conspiracy § 13 

43. . S. v. Moore, 275 Fed. 992; 
Lamar y. U..S., 260 Fed..561, 171 CCA 
345 [certiorari "den 250 U. S..673 mem, 
40 SCt 16 mem, 63 L. ed. 1201 mem, 
and app dism 254 U. S. 616 mem, 41 


On the other hand, 
an unlawful intent in entering into.an agreement 
is immaterial only where the agreement did in fact 
and by its terms violate some provision of the stat- 
Whether a particular act or agreement is 
reasonable and normal or unreasonable may in 
doubtful cases turn upon the question of intent ;%§ 
and where acts are not sufficient in themselves to 
produce an act which the law seeks to prevent, such 
as a monopoly, but require further acts in addi- 
tion to the mere forces of nature in order to bring 
that result to pass, an intent to bring it to pass is 
necessary in order to produce a dangerous proba- 
So where the facts 
clearly show that the purpose of a contract is not 
obstruct, or restrain interstate com- 
merce, but that the object is properly and fairly 
to regulate the transaction of the business in which 
the parties to it are engaged, the agreement will 
be upheld as not within the statute.*° 

In accordance with the 


MONOPOLIES 


[41 C.J] 107 


general rule governing conspiracies,*? to constitute 


an offense under the provisions of the Sherman 


no recovery can 


is not necessary 


tions ;** and this 


Bat 147 mem, 65 -L. ed. 440 mem]; 
S. v. Norris, 255 Fed. 423;'U. S. 


v Cowell, 243 Fed. 730; U. fSi'v 
Rintelen, 533 Fed. (93K UL Suave wea t= 
ten, 187 Fed. 664 {rev on other 


grounds 226 U. S. 525, 33 SCt 141, 57 
L. ed. 441, 44 LRANS 3825]; U. S. v. 
Kissel, 173 Fed. 823 [rev on other 
grounds 218 U..S..601,. 31 SCt 124, 
54 L. ed. 1168]; U. S. v. MacAndrews, 
etc., Co., 149 Fed. 836; U. S. v. Met- 
ropolitan Meat Co., Ltd., 3 Hawaii 
Fed. 110. 

[a] Im an action for damages this 
principle of course has no applica- 
tion to actions for damages based 
on this statute, since, in accordance 
with rules governing conspiracies 
generally (see Conspiracy § 100), the 
actual infliction of damages is essen- 
tial to give a cause of action for 
treble damages based on the statute 
(see infra § 197). 


43144. See infra § 196. 
44. See cases intra note 45. 


45. Pennsylvania Sugar Refining 
Co. v. American Sugar Refining Co., 
166 Fed. 254, 92 CCA 318; American 
Banana Co. v. United Fruit Co., 166 
Fed. 261, 92 CCA 325 [rev 160 Fed. 
184, and aff. 213 U. S. 347, 29 SCt 
511, 538 L. ed.. 826, 16 AnnCas 1047]; 
Thomsen v. Union Castle Mail SS. 
Co, lob hed e2ok, 92 “CCA SL .\Uis sa. 
vy. Patterson, 59 Fed. 280, 283. 

“Neither the letter of the statute 
nor its purpose distinguishes between 
strangling a commerce which has 
been born and preventing the birth 
of a commerce which does not exist.” 
U. S. v. Patterson, supra. 

46. To constitute violation of state 
anti-trust acts see infra § 93. 

47. U.S.—San Francisco Industrial 
Assoc. v. U. S., 268 U. S. 64, 45 SCt 
403, 69 L. ed. 849; United Leather 
Workers’ International Union v. Her- 
kert;’ etc.; Trunk Co., ‘265. U.' S.. 457, 
44 SCt 623, 68 L. ed. 1104, 33 ALR 


566; U. S. v. Patten, 226 U.S. 525, 
33 SCt 141, 57 L. ed. 333, 44 LRANS 
325; Cincinnati, etc, Packet. Coy v. 


Bay, 200. _U. S..179, 26 SCt 208, 50 L. 
ed. 428; Field v. Barber Asphalt Pav. 
Co., 194 U. S. 618, 24. SCt 784, 48 
L. ed, 1142; Montague v. Lowry, 193 
Wi Ss ae Sy, 24 SCt 307, 48 L. ed. 608; 
Anderson v. U. Soa 171 U. 8. 604, 19 
sct .50, 43 LL. -ed. 300; Hopkins: v. 
De Sa Shel eer Oo; OL eet. 40-43 
Te ed. 2908 Us Su Var cornet Dra nic 
Assoc, #71" U. *S. “505, £9 'SCt (25) "43 
Te COO Ue Soy Oe ents ht Cor, 
L566, Og sets slo eSOl N249, "759 Lited: 
325; U. S. v. Southern California 
Wholesale Grocers’ Assoc., 7 F. (2d) 
944; Tilbury v. Ween Stevedoring 
Co. TW. (Qa) LP; (U.S. vo Fur Dress- 
ers’, -etc., Assoc., & BEM CZ) tooo: 
Konecky v. Jewish Press, 288 ied. 


Anti-Trust Act, no overt act on the part of those 
prosecuted is necessary.*® 
actions based on the statute to recover damages; 


The rule is otherwise in 


be sustained unless injury to the 


party seeking damages is shown.4?” 

[§ 67] (e) Existing Business as Prerequisite to 
Liability for Damages. 
for damages under the Sherman Anti-Trust Act it 


In order to impose liability 


that the party charging injury by 


the acts complained of should show that he owns 
an established business.** 
ute may arise from preventing a person from engag- 
ing in business in interstate commerce as well as 
from injuring business of this character which is 
already established.*® 

[§ 68] (8) Character of Interference Necessary.*® 
The Sherman Anti-Trust Act does not apply to re- 
straints or monopolies as such, but only to those 
which directly, immediately, and necessarily affect 
commerce among the states or with foreign na- 


Liability under the stat- 


requirement is not affected by any 


179; U. 'S. v. ‘Hency, 286 Fed. 165; 
Silverstein v. Local No. 28 J. T. U., 
284 Fed. 833; Danville Local Union 
No. 115 U. B. C. W. v. Danville Brick 
Co., 283 Fed. 909, 28 ALR 1011; Gable 
v. Vonnegut Mach. Co., 274 Fed. 66; 
Charles A. Ramsay Co.’ v. Associated 
Bill Posters, 271 Fed. 140; H. B. 
Marienelli, Ltd. v. United ‘Booking 
Offices of America, 227 Fed. 165; U.-S. 
v. Motion Picture Patents Co., 225 
Fed. 800 [app dism 247 U. S. 524 mem, 
38 SCt 578 mem, 62 L. ed. 1248 mem]? 
U. S. v. Keystone Watch Case Cor, 
218 Fed. 502 [app dism 257 U. s: 
664 mem, 42 SCt 45 mem, 66 L. ed. 
424 mem]; U. ‘Shove Onion: Pac aR. 
Co., 188 Fed. 102 [mod on other 
grounds 226 U. S. 61, 33 SCt 53, 57 
L. ed. 124 (motion as to form of 
mandate under decree den 226 U. S. 
470, 33 SCt 162, 57 L. ed. 306)]; Vir- 
tue v. Creamery Package Mfg. Co 
179 Wed. -115;2102 CCA 413 lait 227 
We StSiteo SCt 202, 57 Li. ed. 393]; 
Arkansas Brokerage Co. v. Dunn, 173 
Fed. 899, 97 CCA 454, 35 LRANS 
464; Union ‘Pac. Coal Co: v.. U.S., 
173 “Ped. W797 -CCACHTS SU se Se Vv. 
American Naval Stores Co., 172 Fed. 
455; Bigelow v. Calumet, ete., Min. 
Co., 167 Fed. 704 [aff 167 Fed. 721, 
94 CCA 13]; Phillips v. Iola Portland 
Cement Co., 125 Fed. 593, 61 CCA 19 
{certiorari ‘den 192 U. S. 606, 24 SCt 
850, 48 L. ed. 585]; Gibbs v. McNeeley, 
107 Fed. 210 [rev on other grounds 
118 Fed. 120, 55 CCA 70, 60 LRA 
152]; Union Sewer Pipe Co. v. Con- 
nelly, 99 Fed. 354 [aff 184 U. S. 540, 
22 SCt 431,:42 L. ed.’ 6791. 
Alaska. 417, igioey, LENorth 
Wharves, ete., Co., 4 Alaska 552, 
D. C.—National League Professional 
Baseball Clubs v. Federal Baseball 
Club, 50 App. 165, 269 Fed. 681 [aff 
Boson S. 200, 42 SCt 465, 66 L. ed. 
Hawaii.—U. S. v. Metropolitan Meat 
Co., Ltd.,-3 Hawaii Fed. 110. 
Miss. —Yazoo, etc., R. Co. v. Searles, 
Sieg a 520, 378 939, 946, 68 LRA 


N. M.—Gallup Electric Light Co. v. 
Pacis Impr. Co., 16 N. M. 86, 113 P 

N. Y.—Metropolitan Opera Co. v. 
Hammerstein, 162 App: Div. 691, 147 
NYS 532 [aff 221 N. Y. 507 mem, 116 
NE 106 mem]. ‘ 

Pa.—Harbison-Walker Refractories 
Co. v. Stanton, 227\Pa. 55, 75 A 988, 

S. C.—McMaster v. Ford Motor Co., 
114° S2'GSF 100) (108 SH"8 7. 

“To treat as condemned by the act 
all agreements under which, as a 
result, the cost of conducting an in- 
terstate commercial business may be 
increased would enlarge the applica- 
tion of the act far beyond the fair 


Pac. 


108 [41 C.J] 


provision of the Clayton Act.*® 


Incidental or indirect interference. 
enough that the interference is merely ineidental,*® 
or that commerce or trade might be indirectly 
If the combination or contract only in- 
cidentally or indirectly affects commerce among the 
states or with foreign nations, while its main pur- 
pose and chief effect are to foster the trade or 
enhance the business of those who make it, it does 
not constitute a restraint on interstate commerce 
within the meaning of the statute and is not ob- 


affected.°° 


noxious to its provisions.®+ 


Applying these principles, it is held that the mere 
reduction in the supply of an article to be shipped 
in interstate commerce, by the illegal or tortious 
prevention of its manufacture or production, is ordi- 


meaning of the language used. There 
must be some direct and immediate 
effect upon interstate commerce in 
order to come within the act.’ Hop- 
KAN SHV words CieS. 5.78, 1092, 019 
SCt 40, 43 L. ed. 290. 

[a] Reason for rule.—If the law 
was held applicable to contracts or 
combinations indirectly or remotely 
affecting such commerce, it would 
substantially obliterate the distinc- 
tion between interstate and _ intra- 
state commerce, the latter being as 
exclusively within the regulating 
power of the state as is the former 
within the power of congress. Bige- 
low v. Calumet, ete., Min. Co., 167 
Fed. 704 [aff 167 Fed. 721, 94 CCA 
13), 
{[b]. Directness of result; how de- 
termined.—To be directly within the 
rule it is not necessary that the con- 
scious purpose of the parties was to 
ehange the movement in interstate 
commerce which would otherwise oc- 
cur, but it is sufficient that the effect 
upon the movement is within those 
consequences which would reasonably 
be supposed to result from the par- 
ties’ acts. H. B. Marienelli, Ltd. v. 
United Booking Offices of America, 
227 Fed. 165. 

48. Gable v. Vonnegut Mach. Co., 
274 Fed. 66. A 

Clayton Act see infra § 76. 

49. Konecky v. Jewish Press, 288 
Fed. 179; and cases supra note 47. 

50. Metropolitan Opera Co. v. 
Hammerstein, 162 App. Div. 691, 147 
NYS 532. [aff 221 N. ¥Y. 507 mem, 116 
NE 1061 mem]. 

51. Addyston Pipe, etc., Co. v. U. 
S., 175 U. S. 211,,20 S€t 96, 44 L.. ed. 
136; Anderson v. U. S., 171 U. S. 604, 
19 SCt 50, 438 L. ed. 300; Hopkins v. 
Wyte al Ghee Sy Odd, | LOSCL 40,9/43 
lL. ed. 290; U. S. v. Standard. Oil Co., 
173 Fed. 177 (ath 221 UE Ss 15 31 
SCt 502), 55) Lis,ed: 9619, 34 LRANS 
834, AnnCas1912D 7134]: Phillips v. 
Iola Portland Cement Co., 125 Fed. 


593, 61 CCA 19 [certiorari den 192 
Wein'Ss 6606,7 24, SCt ,.850;. 48. L... ed. 
585]; National League ‘Professional 


Baseball Clubs v. Federal Baseball 
Elub, 50 App. (D. C.) 165, ,269 Fed. 
681 [aff 259 U. S. 200, 42 SCt 465, 66 
L. ed. 898]. 

“The contract is good if ‘it can be 
seen that the character and terms of 
the agreement are well calculated to 
attain the purpose for which it was 
formed, and where the effect of its 
formation and enforcement upon in- 
terstate trade or commerce is in any 
event but indirect and incidental, and 
not its purpose or object.’’’ Moore 
Me ew York Cotton Exch., 296 Fed. 
61, 6 
. ‘The cases disclose that where the 
facts clearly show that-the purpose 
of a contract is not to regulate, ob- 
struct, or restrain interstate com- 
merce; but that the object is properly 
and fairly to regulate the transac- 
tion of the business in which the par- 
ties to it are engaged, the agree- 
ment will be upheld as not within the 
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[§ 68 


narily an indirect and rerhote obstruction to inter- 


It is not 


statute.’ Moore v. New York Cotton 
Exch., supra. ; 
52. Coronado Coal Co. v. United 


Mine Workers of America, 268 U. S. 
290),045 SC Ob,,69; asec. 963; United 
Leather Workers’ International Union 
v. Herkert, etc., Trunk Co., 265 U. S. 
457, 44 Sct 623, 68 L. ed. 1104, 33 
ALR 566; United Mine Workers v. 
Coronado Coal Co., 259 U. S. 344, 42 
SCt 570, 66 L. ed. 975; Danville Local 
Union (Noi11'5 Un. 7zBs Cy Wer Vv. noan-= 
ville Brick Co., 283 Fed. 909, 28 ALR 
1011. 

{a] Thus (1) interference with the 
operation of a brick factory’ which, 
in the ordinary course of business, 
ships brick out of the state, does not 
constitute restraint of trade or com- 
merce within the statute. Danville 
Local.;Union No. 115°. -B. ©.) Ww. v. 
Danville Brick Co., 283 Fed. 909, 28 
ALR 1011. . (2). The mining of coal 
is not interstate commerce; and a 
conspiracy to obstruct mining at par- 
ticular mines, although it may pre- 
vent coal from going into interstate 
commerce, is not a conspiracy to 
restrain that commerce, within the 
Sherman Anti-Trust Act, 
intention to restrain it is proved or 
unless so direct and substantial an 
effect upon it necessarily results 
from the obstruction to mining that 
such intention must in reason be in- 
ferred. ‘Obstruction to coal mining 
is not a direct obstruction to inter- 
state commerce in coal, although it, 
of course, may affect it by reducing 
the amount of coal to be carried in 
that commerce.’ United Mine Work- 
ers v. Coronado Coal Co., 259 U. S. 
344, 408, 42 SCt 570, 66 L. ed. 975. 
(3) The purchase of stock of sugar 
refineries for the purpose of acquir- 
ing control over the business of re- 
fining sugar for sale in the United 
States does not involve a monopoly 
or combination in restraint of com- 
merce among the states, within the 
prohibition of the statute. The mo- 
nopoly and restraint denounced by the 
statute “to protect trade and com- 
merce against unlawful restraints 
and monopolies,” are a monopoly in 
interstate and international trade or 
commerce, and not a monopoly in the 
manufacture of a necessary of life. 
UR Sotv. 2a Co Knieht ‘Cov alb6.Ugrs. 
1, 15 SCt:249,°39 Li. ed, 325. 

53. United Leather Workers’ In- 
ternational Union v. Herkert, etc., 
Trunk Co., 265 U.S. 457, 44 SCt 623, 
68 L. ed. 1104, 338 ALR 566; Tilbury 
v. Oregon Stevedoring Co., 7 F. (2d) 1. 

54. Coronado Coal Co. 
Mine Workers of America, 268 U. 8S. 
295, 45 SCt 551, 69 L. ed. 963. 

55. [a] MDlustrations of indirect 
interference.—(1) Dealers in a par- 
ticular commodity at a ‘particular 
place, whether as buyers or sellers, 
may unite themselves into an asso- 
ciation for the better conduct of 
their business, and the statute is not 
violated if the association does no 
business itself and competition con- 
tinues;among the members; and by- 


unless an, 


v. United: 


state commerce;®? and that it is only when the 
intent or necessary effect upon such commerce in 
the article is to enable those preventing the manu- 
facture to monopolize the supply, control its price, 
or discriminate as between its would-be purchasers, 
that the unlawful interference with its manufacture 
can be said directly to burden interstate commerce.°* 
But when the intent of those unlawfully prevent- 
ing the manufacture or production is shown to be 
to restrain or control the supply entering and mov- 
ing in interstate commerce, or the price of it in 
interstate markets, their action is a direct violation 
of the statute.>+ 
what constitutes indirect or incidental interference 
with commerce are set out in the note.** 


Other decisions illustrative of 


laws fixing the commissions and 
charges of the members, and obligat- 
ing them not to do business with non- 
members, do not change the situation. 
The effect on interstate commerce is 
indirect, if any. Anderson v. U. S., 
Tele OMense 604, 19 SCt 50, 43 L. ed. 
300° Hopkins av. ,U. s., Lil eUn sole, 
19 SCt 40, 43 L. ed. 290. (2) A 
complaint against an automobile 
manufacturing company alleging that 
plaintiff had invented a device to in- 
crease the axle distance between 
wheels of narrow gauge motor vehi- 
cles, that the company had forbidden 
its agents, who. were plaintiff's nat- 
ural customers, to handle plaintiff’s 
device on pain of forfeiting their 
agency, and that the agents had 
agreed to comply with such require- 
ment and had advised their custom- 
ers not to use the device, and had 
threatened the guaranty under which 
their cars were sold if. plaintiff's 
device should be attached thereto, is 
insufficient to show a cause of ac- 
tion under the Federal Anti-Trust 
Act, the restraint of commerce be- 
ing an incidental, and not the domi- 
nant, purpose of defendants’ actions. 
McMaster v. Ford Motor Coa., 114 S. C. 
100, 103 SE 87. (3) Allegations of 
a conspiracy to cause plaintiff to be 
driven from the state by attempting 
to injure his social standing, to have 
him discharged from his employment, 
to compel him to vacate the prem- 
ises where he lived, and to induce 
subscribers to his newspaper to re- 
fuse to take it, will not support an 
action for damages, under the Sher- 
man Anti-Trust Act, as for con- 
spiracy in restraint of interstate 
commerce, merely because plaintiff's 
paper has an interstate circulation. 
Such acts could affect interstate com- 
merce only in the most remote de- 
gree and incidentally. Konecky v. 
Jewish Press, 288 Fed. 179. (4) Alle- 
gations of an illegal combination 
between shipowners and operators 
controlling nearly all port’s longshore 
and stevedoring business, that re- 
strictions and interferences were by 
establishing a water front employers’ 
association, establishing a hiring hall, 
making rules and regulations govern- 
ing employment and conduct of long- 
shoremen establishing a registration 
system, fixing and enforcing uniform 
wages for longshoremen, and limiting 
employment to favored longshoremen, 
and refusing to employ anyone dis- 
charged by other defendants, does not 
show an impeding of ecommerce or 


violation of the Sherman Anti-Trust - 


Act, or that defendants had another 
purpose than to regulate fairly the 
transaction of their business. Any 
curtailing of interstate trade was a 
fortuitous consequence so remote and 
indirect as plainly to cause it to fall 
outside the reach of the _ statute. 
Tilbury v. Oregon Stevedoring Co., 7 
WAC2a) a: 

{b] Prohibiting sale of material 
to contractors not in sympathy with 
purpose of combination.—Combination 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


a 
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[$ 69] (9) Extent of Interference Necessary. As 
at common law,°® and under the state anti-trust 
acts,°’ so under the Sherman Anti-Trust Act it is 
not necessary, in order to vitiate a contract or com- 
bination, that it should result in a total suppression 
of trade or in a complete monopoly.®® 
cient if it really tends to that end and to deprive 
the public of the advantages which flow from free 
If there is a direct and absolute 
restraint of interstate or foreign trade or commerce, 
bearing no reasonable relation to lawful means of 
accomplishing lawful ends, the statute is violated, 
although the volume of traffic affected may be 
It is not the amount of merchandise or 
traffic that affects the validity of the restriction, 
but the character and extent of the restriction itself 
which is the criterion for determining whether or 
not the statute has been violated,®! and the court 
will not ordinarily stop to inquire as to the degree 
of injury inflicted upon the public.*? Nevertheless, 
the court will not hold that there has been a vio- 
lation of the statute where the restraint, if any, 
is so insignificant as to call for the application of 
the maxim, De minimis non curat lex.®? 


competition.5® 


small.6° 


between building contractors, ma- 
terialmen, and others to further ‘‘open 
Shop” and “‘American plan” by ‘“per- 
mit system,” prohibiting the sale of 
certain kinds of material to contrac- 
tors not in sympathy with the 
“American plan,” is not in restraint 
of interstate commerce, within Fed- 
eral Anti-Trust Act of July 2, 1890 
(26 St. at. L. 209 e¢ 647), on the 
theory that permits, even if limited 
to materials produced within the 
state, interfered with and prevented 
free movement of materials and sup- 
plies from other states into the state. 
San Francisco InduStrial Assoc. v. 


U..S., 268 U. S. 64, 45 SCt 4038, 69 
L. ed. 849. 
{c] Contract collateral to sale of 


property.—A contract, the mere ac- 
companiment of the sale of property, 
executed to enhance the price at 
which it is sold, and which is col- 
lateral to the sale, where the main 
purpose of the contract is the sale 
of the property, is not within the 
inhibition of the statute, making ille- 
gal contracts in restraint of trade, 
although the contract restrains trade 
to some _ extent. Gallup Electric 
Light 3@o: ive Pacific} Imprs ‘Co., "16 
N. M. 86, 113 P 848. t 

[d] Covenant relating to produc- 
ticn of grand opera.—aA _ restrictive 
covenant tending to give a monopoly 
of the production of grand opera 
in different localities is not to be 
held within the Sherman Act on the 
ground that the operas might be 
given in various states and thus in- 
terstate transactions might arise, 
such transactions being wholly inci- 
dental. Metropolitan Opera Co. v. 
Hammerstein, 162 App. Div. 691, 147 
NYS’ 532 [aff 221) ‘N.° Yo" 507. mem, 
116 NE 1061 mem]. 


56. See supra § 49. ; 

57. See infra § 94. 

58. U. S.—U. S. v.. United Shoe 
Mach. Co., 247 U. S. 32, 38 SCt 473, 


62 L. ed. 968 [aff 222 Fed. 349]; Na- 
tional Cotton Oil Co. v. Texas, 197 
WeeS. 115) 25°SCt-379, 49 L.. ed..689; 
Northern Securities Co. v. U. S., 193 
U. S./197, 24 SCt 436,48 L. ed. 679; 
Addyston Pipe, ete., Co. v. U. S., 175 


WEAS! 21 hs200 SCt S644 "Ly ed.) 136; 
130 vy. Trans-Missouri Freight 
Assoc:, 166 U. S. 290, 17 SCt 540, 


41 L. ed. 1007;°U..S: vo EH. C.' Knight 
Cor (1565U. SS: 17°15: SCt 249/) 39)’ Lived. 
$25;- O’Brien v. U.-S.,' 290 Fed. 185; 
.U. S. v. Hollis, 246 Fed. 611; U. S. 
v. Keystone Watch Case Co., 218 Fed. 
502 [app dism 257 U. S. 664 mem, 42 
Sct 45 mem, 66 L. ed. 424 mem]; 
Steers v. U. S., 192 Fed. 1, 112 CCA 
422; U.S. v. MacAndrews, etc., Co., 
149 Fed. 823 [app dism 212 U. S. 585 
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It is: suffi- 


nben4 


And it 
mem, 29 SCt 681 mem, 53 L. ed. 661 
mem]; Phillips v. Iola Portland Ce- 
ment Co., 125 Fed. 593, 61 CCA 19; 
U. S. v. Chesapeake, ete., Fuel Co., 
105 Fed. 93 [aff 115 Fed. 610, 53 CCA 
256]. Compare H. B. Marienelli, Ltd. 
v. United Booking Offices of America, 
227 Fed. 165 (‘Results insignificant 
in proportion to the total effect will 
be disregarded’’). 


Ariz.—Tribolet v. U. S., ‘11 Ariz. 
436, 95 P 85, 16 LRANS 223. 
Cal.—Morey v. Paladini, 187 Cal. 


727, 203 P 760, 764. 
Ill.—Chicago, etc., Coal Co. v. Peo., 


114° WES AlO7b “Patti 214 “Eli 42215) 73 
NE 770]. 
Porto Rico.—Peo. v. Galanes, 15 


Porto Rico 365. 

59.) US S..'v.. EC; Knight Co.; 156 
U.S), 1, 2b SCt 249, 39 ited. 325. 

“To vitiate a combination, such as 
the (anti-trust) Act of Congress con- 
demns, it need not be shown that the 
combination, in fact, results or will 
result in a total suppression of trade 
or in a complete monopoly, but it 
is only essential to show that by its 
necessary operation it tends to re- 
strain interstate or international 
trade or commerce, or tends to create 
a monopoly in such trade or com- 
merce, and to deprive the public of 
the advantages that flow from free 
competition.” Northern Securities 
Coty. USS 19388 UTS 197) 332 3224 
SCt 436, 48 L. ed. 679 [quot Chicago, 
ete}! Coal "Co." lve Peo) 14 “TAL 
75, 114 (aff 214 Ill. 421, 73 NE 770)]. 

{a] Restraining trade in single 
city.—The Sherman Anti-Trust Act 
is not limited to combinations and 
conspiracies which operated in re- 
straint of the trade of substantially 
an entire territory, but applies as 
well to a combination and conspiracy 
in restraint of trade and commerce in 


Tribo- 
Tet! VOWS 1 VA riz. 4368957 285; 
16 LRANS 223. 

60. O’Brien v. U. S., 290 Fed. 185; 
Patterson v. U. S., 222 Fed. 599, 138 
CCA 123 [certiorari den 238 U. S. 
635 mem, 35 SCt 939 mem, 59 L. ed. 
1499 mem]; Steers v. U. S., 192 Fed. 
Ty) 112% C@AY 422% 

[a] A conspiracy in restraint of a 
single interstate shipment may con- 
stitute a violation of the statute. 
Steers v. U. S., 192 Fed. 1, 112 CCA 


422. 
Steers v. U. S., supra. 

62. Northern Securities Co. v. U. 
S., 193 U. S. 197, 24 SCt 436, 48 L. ed. 
679. To same effect U. S. v. Hollis, 
246 Fed. 611. 

63. San Francisco Industrial As- 
soc. v. U. S., 268 U. S. 64, 45 SCt 403, 
69 L. ed. 849. ‘ 


a single city in a territory. 
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has been held that the Anti-Trust Act is directed 
against monopoly which has in fact been effected 
and not against a mere expectation thereof,** and 
that if monopoly is not in fact realized there is no 
violation of the statute.® 

[§ 70] (10) Reasonableness of Restraint as Af- 
fecting Liability®°*—(a) In General. 
decisions of the United States supreme court con- 
struing the Sherman Anti-Trust Act, expressions 
are found to the effect that every contract or com- 
bination, whether reasonable or unreasonable, which 
directly restrains or which necessarily operates in 
restraint of trade or commerce among the states 
or with foreign nations is unlawful under the stat- 
These expressions were very generally con- 
sidered to be actual holdings and not dicta, both 
by the courts and the general public, and numerous 
decisions of the lower federal courts held in accord- 
ance with this belief that the statute included all 
contracts or combinations in restraint of interstate 
trade or commerce or trade or commerce with for- 
eign nations, although at common law they would 
have been considered 
trade and, as such, legal.** 


In the earliest 


in reasonable restraint of 
Subsequently, however, 


64. U.S. v. U. S. Steel.Corp., 251 
U. S. 417, 40 SCt 293, 64 L. ed. 343 
[aff 223 Fed. 55]; Dark Tobacco 
Growers’ Co-Op. Assoc. v. Dunn, 150 
Tenn. 614, 266 SW 308. 

65. See cases supra note 64. : 

66. Under state and Canadian anti- 
trust acts see infra § 95. 

67. U: S. v. ‘Joint Traffic Assoc., 
AS Wis SS 505s Loe SEG 255 M43 ee leds 
259; U. S. v. Trans-Missouri Freight 
Assoc., 166 U. S. 290, 328, 17 SCt 540, 
au i ed. 1007 (four judges dissent- 
ing). ; 

“Contracts in restraint of trade 
have been known and spoken of for 
hundreds of years both in England 
and in this country, and the term 
ineludes all kinds of those contracts 
which in fact restrain or may re- 
strain trade. Some of such contracts 


|have been held void and unenforce- 


able in the courts by reason of their 
restraint being unreasonable, while 
others have been held valid because 
they were not of that nature. A 
contract may be in restraint -of trade 
and still be valid at common law. 
Although valid, it is nevertheless a 
contract in restraint of trade, and 
would be so described either at com- 
mon law or elsewhere. By the simple 
use of the term ‘contract in re- 
straint of trade,’ all contracts of that 
nature, whether valid or otherwise, 
would be included, and not alone that 
kind of contract which was invalid 
and unenforceable as being in unrea- 
sonable restraint of trade. When, 
therefore, the body of an act pro- 
nounces as illegal every contract or 
combination in restraint of trade or 
commerce among the several States, 
etc., the plain and ordinary meaning 
of such language is not limited to 
that kind of contract alone which is 
in unreasonable restraint of trade, 
but all contracts are included in such 
language, and no exception or limi- 
tation can be added without placing 
in the act. that which has been 
omitted by Congress.” U. S. v. Trans- 
Missouri Freight Assoc., supra. 

68. Wheel-Stenzel Co. vy. National 
Window Glass Jobbers’ Assoc., 152 
Fed, 864, 868, 81 CCA 658, 10 LRANS 
972; Continental Wall Paper Co. v. 
Voight, etc., Co., 148 Fed. 939, 78 
CCA 567, 19 LRANS 148 [aff 212 U. S. 
227,929" SCt 280, 53 a edu 4586/7 Un oe 
v. Swift, 122 Fed. 529 [mod on other 
grounds ‘196°°U. S375, 25 SCt 276, 
49 L. ed. 518];, Chesapeake, etc., Fuel 
ColSve Serato hed. “610 bos. CCA 
256; U. S. v. Addyston Pipe, etce., 

. 85 Fed. 271,29 CCA 141, 46 LRA 
122) > [afl 75s 'U. OSe 2487 (20) SCUMS0; 
44 L. ed. 150]; U. S. v. Coal Dealers’ 
Assoc., “85 Fed. 252; U. S. v. Hop- 


110 [41 6.3] 


the expressions used by the United States supreme 
court in its early decisions were limited and quali- 
fied by that court which held that, as the statute 
restraint of trade, 
necessary for the court to do so and that this duty 
ean only be discharged by a resort to reason,®® and 
that the test to determine whether or not a given 
contract or combination is in restraint of interstate 
or foreign trade or commerce is the standard of 
reason as applied to like contracts or combinations 
In applying the rule of reason 
to the construction of the statute, the court held 
that, as the words ‘‘restraint of trade’’ at common 
law and in the law of this country at the time 
of the adoption of the Anti-Trust Act only embraced 
agreements or 
which operated to the prejudice of the public inter- 
ests by unduly restricting competition or unduly 
obstructing the due course of trade or which, either 
because of their inherent nature or effect or because 
of the evident purpose of the acts, ete., injuriously 
restrained trade, the words as used in the statute 


does not define the term ‘‘ 


at common law.’ 


acts or contracts or 


kins, 82 Fed. 529; U. S. v. Metropoli- 
tan Meat Co., Ltd., 3 Hawaii Fed. 110. 
See also the following decisions of 
the United States supreme court in 
which expressions are found which 
clearly indicate an understanding of 
the court, that the decisions in the 
two earliest cases decided by the su- 
preme court in fact held that all 
contracts or “combinations whether 
reasonable or not were prohibited by 
the Anti-Trust Act. Bement v. Na- 
tional Harrow Co., 186 U. S. 70, 92, 
22 SCt 747, 46 L.- ed. 1058 (“It is 
true that it has been held by this 
court that the act [Anti-Trust Act] 
included any restraint of commerce, 
whether reasonable or  unreason- 
able’); Loewe v. Lawlor, 208 U. S. 
274, 297, 28 SCt. 301, 52 L. ed. 488, 
13 AnnCas 815 (where it was said 
that the earlier decisions of the 
supreme court “hold in effect that 
the Anti-Trust law has a broader 
application than the prohibition of 
restraints of trade unlawful at com- 
mon law’); Shawnee Compress Co. v. 
Anderson, 209 U. S. 4238, 432, 434, 28 
SCt 572, 52 L. ed. 865 (where all 
the members of the court concurred 
in declaring that “it has been decided 
that not only unreasonable, but all 
direct restraints of trade are pro- 
hibited, the law being thereby dis- 
tinguished from the common law’’). 

H . S. v. American Tobacco Co., 
2271 U.S. 106, 4. SCt 1632.55 Ju.-ed. 
663 [foll Fosburgh v. California, etc., 
Sugar Refining Co., 291 Fed. 29; U.S. 
v. International Harvester Co., 214 
Fed. 987 (app dism 248 U. S. 587 mem, 
389 SCt 5 mem, 63 L. ed. 484 mem) > 
Standard (Oil, Cos VinU.jiSs,5 220 Wi ws 
1, 31 SCt 502, 55 L. ed. 619, 34 LRANS 
334, AnnCasi912D 734. 

70. U.S. v. American Tobacco Co., 
221 U.. S.,106, 31, SCt 632, 55 L. ed. 
663 [foll U. S. v. Cowell, 243 Fed. 730; 
Pulp Wood Co. v. Green Bay Paper, 
etc., Co., 168 Wis, 400, 170 NW 230, 
2324; Standard Oil Co. v..U..S., 221 

So lope ct Oe -OowNi. Wed.s)6 Lo, 
54 LRANS 834, AnnCas1912D 734. 

[a] In support of this view, it 
was said by Mr. Chief Justice White, 
“as the contracts or acts embraced 
in the provision were not expressly 
defined, since the enumeration ad- 
dressed itself simply to classes of 
acts, those classes being broad enough 
to embrace every conceivable con- 
tract or combination which could be 
made concerning trade or commerce 
or the subjects of such commerce, 
and thus caused any act done by 
any of the enumerated methods any- 
where in the whole field of human 
activity to be illegal if in restraint 
of trade, it inevitably follows that the 
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V7, itvis 


arisen.‘+ 


combinations 


provision necessarily called for the 
exercise of judgment which required 
that some standard should be re- 
sorted to for the purpose of deter- 
mining whether the’ prohibitions 
contained in the statute had or had 
not in any given case been violated. 
Thus not specifying but indubitably 
contemplating and requiring a stand- 
ard, it follows that it was intended 
that the standard of reason which 
had been applied at the common law 
and in this country in dealing with 
subjects of the character embraced 
by the statute, was intended to be 
the measure used for the purpose of 
determining whether in a given case 
a particular act had or had not 


brought about the wrong against 
which the statute provided.” Stand- 
ard Oil Cole ve UL Ss: Haale Uses an 0.0s 


31 SCt 502, 55 L. ed. 619, 34 LRANS 
834, AnnCas1912D 734. 

71., Standard) Qil, Co; javi, 2 Us4" Sz; 
supra [foll Nash v. U. S., 229 U. S. 
378, 33) SCt. 780, 57 Ti, ed, 1282; U.S. 
v. Fur Dressers’, etc, Assoc, 5 F. 
U. S. v. Hastman Kodak 
65 (app dism 255 
Ue Sagb TS mem, 41 SCt 321 mem, 65 
L., ed... 795 mem) ]. See Pulp Wood 
Co. v. Green Bay Paper, ete., Co., 
168 Wis. 400, 405, 170 NW 230 [cer- 
tiorari den 249 U. §S. 610, 39 SCt 
291, 68 L. ed. 800] (‘‘The words ‘re- 
straint of trade’ in the federal statute 
have the same meaning which they 
had at common law, namely, acts, 
contracts, agreements, or combina- 
tions which operate to the prejudice 
of the public interests by unduly 
restricting competition or by unduly 
obstructing the due course of 
trade’’). 

“The words. restraint of trade 
should be given a meaning which 
would not destroy the individual 
right to contract and render difficult 
if not impossible any movement of 
trade in the channels of interstate 
commerce—the free movement of 
which it was the purpose of the stat- 
ute to protect.” U. S. v. American 


Tobacco Co., 221 U. S. 106, 180, 31 
SCt 632, 35,41. ediy 668, 

72. Nash v. U. $35229.4 UneSur aay 
38. SCt -780, (57 Li edie 12323 pUeas: 


v. American Tobacco Co., 221 U; S, 
L064 3L7SCt:.68 2). 66 ,Li-ed..663; U.:S. 
v. Bastman Kedar Co., 226 Fed. 62 
{app dism 255 S. 578 mem, 41 SCt 
321 mem, 65 L. Ae 795 mem]. 

“The statute ... evidenced the in- 


‘tent not to restrain the right to make 


and enforce contracts, whether result- 
ing from combinations or otherwise, 
which did not unduly restrain inter- 
state or foreign commerce, but to pro- 
tect that commerce from being re- 


ee we ere ve) 


‘were designed to have and did have but a like sig- 
nificance;? and the court definitely and finally de- 
clared the rule to be that only undue or unveason- 
able restraints of interstate or foreign trade or 
commerce are prohibited by this statute,’? which 
does not forbid or restrain the power to make nor- 
mal and usual contracts to further trade by resort- 
ing to all normal methods, whether by agreement 
or otherwise, to accomplish such purpose.’? 
rule, of course, has been followed and applied by all 
subsequent decisions of the lower federal courts 
and of the state courts in which the question has 


This 


[§ 71] (b) How Determined. Stating the rule in 
general terms it has been said that in order to con- 
stitute a reasonable restraint of trade competitors 
must not be oppressed or coerced; prices must not 
be arbitrarily fixed or maintained; the quality must 
not be impaired so that the old price buys a worse 
article, and the wages of the laborer must not be 
arbitrarily reduced or the price of raw material 
be artificially depressed.7® 


Except where a contract 


strained by methods, whether old or 
new, which would constitute an in- 
terference—that is, an undue re- 
straint.” Standard Oil.Co. v. U. S., 
221-U..S. 1,60, 31 SCt:502,°55) Li. ed: 
eye 34 LRANS 834, AnnCas1912D 


[a] Leading case.—Standard Oil 
Coinvieth Si 221 U. Skahesissceo2, 
55 L. ed. 619, 34 LRANS 834, AnnCas 
1912D 734. 

{b] “The true test of legality is 
whether the restraint imposed is such 
as merely regulates and perhaps 
thereby promotes competition or 
whether it is such as may suppress 
or even destroy competition.’ Chi- 
cagowBa of: Trade vwoeUhness | 246 
Pe 231, 238, 38 SCt 242, 62 L. ed. 

73. Standard Oil Co. v. U. S., 221 
Un Sepa 8L7 SCte 60256 55 ART Samet gor 
34 LRANS 834, AnnCasi912D 1734; 
Moore v. New York Cotton Exch., 296 
Fed. 61. 

74 Trenton Potteries Co. v. U. S., 
300 Fed. 550 [certiorari granted 266 
U. S. 597 mem, 45 SCt 96 mem, 69 
L. ed. 460 mem]; Continental Candy 
Corp. v. California, ete., Sugar -Re- 
fining Co., 270 Fed. 302 [aff 291 Fed. 


29]; McLatchy v. King, 250 Fed. 
920; . v. Cowell, 243 Fed. 730; 
U. S. v. Motion Picture Patents Co., 


225 Fed. 800 [app dism 247 U. s. 
524 mem, 88 SCt 578 mem, 62 L. ed. 
1248 mem]; Patterson v. ‘U. S., 222 
Fed. 599, 138 CCA 123 [rev 201° Fed. 
697, and certiorari den 238 WS: 
635 mem, 35° SCt 939 mem, 59 L. ed. 
1499 mem]; U. S. v. Keystone Watch 
Case Co., 218 Fed. 502 [app dism 257 
U. S. 664 mem, 42 SCt 45 mem, 66 L. 
ed. 424° mem]; U. S. v. Hamburg- 
American SS. Line, 216 Fed. 971 [rev 


on other one Ree U. S. 466, 36 
SCt .212,. 60) L. SST STE Sa iivs 
Whiting, 212 Fed. ree U. S. v. "Wins 


low, 195 Fed. 578 [aft 227 US. .202, 
83 SCt 2538, 57 L. oe 481]; Ware- 
Kramer Tobacco Co. American To- 
bacco Co., 180 Fed. 160; Pulp Wood 
Co. v. Green Bay Paper, ete., Co., 168 


75. U. S. v. Keystone Watch Case 
Co., 218 Fed. 502 [app dism 257 .U. S. 
664 mem, 42 SCt 45 mem, 66 L. ed. 
424 mem]. 

[a] Conversely, “in order to make 
a restraint umreasonable, it must 

.. appear either (1) that the nor- 
mal volume of interstate trade has 
been interfered with by artificial 
agencies affecting to a substantial 
degree, to the disadvantage of the 
public, the prices or supply of the 
product, commodity, or business 
which is the subject of the alleged 
restraint, and going beyond what is 


r Wis. 400, 170 NW 230. 


a eg ee ee See aa ae or a 
For later cases, developments and changes in the law see cumulative Annotations, same title, Page and note number. 
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is on its face in violation of the Federal Anti-Trust 
Act,"® to determine whether the restraint imposed 
thereby is unreasonable it is necessary to resort to 
evidence outside of the contract.“ All the cireum- 
stances surrounding the contract should be taken 
into aeccount.7§ The court should consider the rela- 
tionship of the parties and their relation with the 
subject matter dealt with, and its relation with the 
general public,’® the facts peculiar to the business,®? 
its condition before and after the restraint was im- 
posed,** the purpose or end sought tobe attained,*? 
and the nature of the restraint and its actual or 
probable effect.8° And while the standard of con- 
duet is in its nature and theory a question of law,*4 
where the facts are in dispute, the question will 
ordinarily be one for the jury to decide under suit- 
able instructions.®® 

[§ 72] (11) Who Liable.8 The statute includes 
conspiracies between competitors,*? or between the 
officers and agents of a competitor on its behalf 
against a competitor ;*® and it has been held that an 
officer of a corporation may be convicted of a viola- 
tion of the statute in conspiring with third per- 
sons, even though the corporation itself is found 
not guilty.®® However, it is not limited to such 
eonspiracies.°° It includes also conspiracies be- 
tween any persons, whoever they may be, against 
any other person.®* The combination may be within 
the statute, although the members thereof are not 
in fact competitors or rivals in business or separate 
entities.” Officers and agents of a corporation, 
whose duties are in the manufacturing department 
and who have nothing to do with the competitors 
of the corporation, are not liable as parties to a con- 
spiracy on the part of the corporation’s officers and 
agents to destroy the interstate trade of its com- 
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petitors.%? 

_ A minority stockholder in a corporation, who is 
not an officer and who takes no part in the manage- 
ment of its business, is not, liable as for a violation 
of the statute, because the corporation may be a 
party to a contract or combination to restrain or 
monopolize interstate commerce.** 

Persons not engaged in interstate commerce. ‘To 
render persons liable for a violation of the statute 
it is not necessary that they should themselves be 
engaged in interstate commerce.®> They may be 
guilty of violating the statute’ by illegally interfer- 
ing with those who are engaged in interstate com- 
merce.?@ 

Persons not receiving benefit. In accordance with 
principles of the law’ of conspiracy,®” it is not 
essential to liability under the statute that the exe- 
cution of the agreement or conspiracy should be of 
any benefit to the conspirators; it is sufficient that 
it will be in restraint of another’s interstate trade 
or commerce.*® 

Parties restricted in less degree than others. The 
fact that a party to an agreement in restraint of 
trade in violation of the act was restricted in less 
degree than the other parties, and given a certain 
freedom to meet local conditions, does not diminish 
its culpability.%® 

Persons not originating conspiracy. To impose 
lability under the statute on a member of a com- 
bination made unlawful thereby, it is not essential 
that he should have initiated the conspiracy.! Those 
who afterward engage therein with knowledge of its 
illegal purposes and methods are criminally and 
civilly hable under the statute.? 

Persons who have withdrawn from combination. 
A member of a combination in restraint of inter- 


fairly required for the proper pro- 
tection of the parties accused; or 
(2) that by means of a combination 
or agreement between the parties 
concerned, either by themselves alone 
or in connection with others, the 
price or supply of the product, com- 
modity, or business, which is alleged 
to be the subject of undue restraint, 
is or may be affected to a substan- 
tial extent to the disadvantage of 
producers or purchasers, so as 
thereby to operate in a material de- 
gree to the injury of the public, 
and beyond what can fairly be said 
to constitute a proper protection for 
the parties to the alleged combina- 
tion or agreement; or (3) that there 
has been direct and intentional in- 
terference with the transportation of 


commodities between the _ states.” 
U. S.. v. Whiting, 212 Fed. 466, 
A75. 

76. Fosburgh v. California, etc., 


Sugar Refining Co., 291 Fed. 29. 

77. Pulp Wood Co. v. Green Bay 
Paper, etc., Co., 168 Wis. 400, 170 NW 
230. 

78. Fosburgh v. California, etc., 
Sugar Refining Co., 291 Fed. 29; Con- 
tinental Candy Corp. v. California, 


etc., Sugar Refining Co., 270 Fed. 302) 


{aff.291 Wed. 29]. 
79. Fosburgh v. California, 
Sugar Refining Co., 291 Fed. 29. 


etc., 


80. Chicago Bd. of Trade v. U. S., | 


246 U. S. 231; 38 SCt 242, 62 L. ed. 
683. 
81. Chicago Bd. of Trade v. U. S., 


supra. 
82. Chicago Bd. of Trade v. U. S., 
supra; Continental Candy Corp. v. 


California, ete., Sugar, Refining Co., 
270 Fed. 302 [aff 291 Fed. 29]. 

83. Chicago Bd. of Trade v. U. S., 
ZAG URIS. eal, oo OClLaZ42,. 62) 15760. 
683; Continental! Candy Corp. v. Cali- 
fornia, ete., Sugar Refining Co., 270 
Fed. 302 [aff 291 Fed. 29]. 

84. Le Roy Fibre Co. v. Chicago, 
etc., R. Co., 232 U. S. 340, 34 SCt 415, 


58 L. ed. 631; U. S. v. Whiting, 212 
Fed. 466. 

85. U. S. v. Whiting, supra. 

86. Under state anti-trust acts see 
infra § 96. 

Necessity for combination or con- 
tract see supra 

87. Patterson v. U. S., 222 Fed. 
599, 1388 CCA 123 [certiorari den 238 
U. 'S. 685 mem, 35 SCt 939 mem, 59 
L. ed. 1499 mem]. 

88. Patterson v. U. G., 

89. Tribolet v. U. S., “Wd Ariz. 436, 
95 P 85, 16 LRANS 223. 

90. Patterson v. U. S.,.° 222° Fed. 
599, 1388 CCA 123 certiorari den 238 
U.S. 635 mem, 35 SCt 939 mem, 59 
L. ed. 1499 mem]. 

91. Patterson v. U. S., supra. 

92. U. S. v. Hastman Kodak Co., 
226 Fed. 62 [app dism 255 U. S. 578 
mem, 41 SCt 321 mem, 65 L. ed. 795 
mem]. 

93. Patterson’ v. U. S., 222 Fed. 
599, 188 CCA .123 [certiorari den 238 
U. S. 6835 mem, 35 SCt 939 mem, 59 
L. ed. 1499 meml]. 

94. U.S. v. Du Pont de Nemours, 
188 Fed. 127. 

95. Loewe v. Lawlor, 208 U. S. 
274, 301, 28 SCt 301, 52 L. ed. 488. 
13 AnnCas 815. 

“The act made no distinction be- 
tween classes. It provided that 
‘every’ contract, combination, or con- 
spiracy in restraint of trade was il- 
legal. The records of Congress show 
that several efforts were made to 
exempt, by legislation, organizations 
of farmers and laborers from _ the 
operation of the act and that all 
these efforts failed, so that the act 
remained as we have it before us.” 
Loewe v. Lawlor, supra. 

S67. NASI MUM Sal aaa tli Se oe, 
33 SCt 780, 57 Li. ed./1232; Loewe v. 
Lawlor, 208 U. S. 274, 28 SCt 301, 
52 L. ed. 488, 13 AnnCas 815; North- 
ern Securities Co: v. U. S:, 
197, 24 SCt, 436, 48 L. ed. 679; U.S. 
vy. Trans-Missouri Freight Assoc., 166 


193 U.S." 


conspiracy and aiding 


U. S. 290, 17 SCt 540, 41 L. ed. 1007; 
Knauer v. U. S., 237 Fed. 8, 12:°150 
CCA 210; H. B. Marienelli, Ltd... v. 
United Booking Offices of America, 
227 Fed. 165; Nat.onal League Pro- 
fessional Baseball Slubs v. Federal 
Baseball Club, 50 Arp. 


269 Fed. 681 [aff 259 U 200, 
SCt 465, 66 L. ed. 898]. 

{a] Thus persons engaged ex- 
clusively in intra-state commerce 


may violate the act by forming a 
conspiracy to restrain trade of manu- 
facturers and wholesalers who are 
engaged in interstate commerce. 
ey taal v. U. S.; 287, Ped. 8,150, CCA 

97. See Conspiracy § 92. 

98. American Steel Co. v. Ameri- 
can Steel, etc., Co., 244° Fed. 300; 
Patterson v. U. S., 222 Fed. 599, 138 
CCA 128 [certiorari den 238 U. S. 
635 mem, 35 SCt 939 mem, 59 L. ed. 
1499 mem]. 

99. Standard Sanitary Mfg. Co. yv. 
U.S... 226 Oy S.''20/° 61,33) SCt “9457 
L. ed. 107 (“it is a concession, which 
may be made a means of crushing 
competition where it is most for- 
midable’’). 

1. See Conspiracy § 88; and cases 
infra note 2. 

2. American Steel Co: v. American 
Steel, etc., Co., 244 Fed. 300; Knauer 
v2? U.S. (287° Fed)! 8, 150 96C Au 210; 
U. S. v. New Departure Mfg. Co., 204 
Fed. 107; U.S. v. Lake Shore, etce., 
RCo, 203) Peds 295. 

fa] The phrase “engage in such 
combination or conspiracy shall be 
deemed guilty of a misdemeanor,” 
includes not only those initiating a 
conspiracy but also those who after- 
ward engage therein. U. S. v. New 
Departure Mfg. Co., 204 Fed. 107. 

[b]. From the time of joining the 
in its execu- 
tion they become as much co-conspir- 
ators as if they had originally de- 
signed it. U. S. v. Lake Shore, ete., 
R. Co., 203 Fed. 295. See also Con- 
spiracy § 88. 
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state commerce in violation of the act, who has in 
good faith withdrawn from the combination, is not 
liable under the statute to suit for injunction.® 
Nor, if such member is a corporation, is the fact 
that a minority part of its stock is owned by mem- 
bers of the combination sufficient to sustain such 
a suit, in the absence of proof that such ownership 
is employed to aid the combination.* 

Combinations of labor. The language of the stat- 
ute makes no distinction between classes. It pro- 
hibits any combination whatever, whether of labor 
or capital, to secure action which essentially ob- 
structs the free flow of commerce between the 
states.® 

Previously formed combinations. The statute has 
been held to apply to existing combinations which 
are within the condemnation of its provisions, al- 
though the combinations were formed before the 
passage of the statute, as the continuation of the 
combinations after they have been so declared illegal 
constitutes a violation of its provisions.’ This, it 
is said, does not give it any retroactive or ex post 
facto character or effect. Members of a combina- 
tion which is made illegal by the enactment of the 
act subsequent to its organization are guilty -of a 
violation of the statute where they make no effort 
to withdraw from the combination or to cause the 
combination to withdraw from its illegal course.® 

Combination of citizens to enforce ordinance. 
Citizens of a municipality who in good faith com- 
bine to enforce an ordinance thereof which is in 
fact invalid as interfering with interstate commerce 
are not guilty of violating the Anti-Trust Act, nor 
liable for damages sustained by the citizens whom 


3. U, S..v. Du Pont de Nemours, 
188 Fed. 127. 

- Withdrawal from conspiracy gen- 
ora see Conspiracy § 91. 


courts. 
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to test a municipal ordinance in the 
Such a construction would 
impose an extraordinary burden upon 
the citizen, and could only be justi- 


[§§ 72-73 


they prosecute under the ordinance.’® 

States controlling monopolies. The prohibition of 
the statute extends only to those monopolies created 
by persons or corporations, and has no application 
to a monopoly created and wholly controlled by a 
state which is a sovereign having no derivative 
powers and not a person or corporation. tf 

[§ 73] (12) Size of Combination. An industrial 
combination or corporation is not objectionable un- 
der the Sherman Anti-Trust Act merely because of 
its size—its capital and power of production—or 
merely because of its power to restrain competition, 
if not exerted.!? ~Size does not of itself restrain 
trade or injure the public, but, on the contrary, it 
may increase trade and may benefit the consumer.** 
In the leading case on the subject it was said that 
mere size and mere possibility of oppression or other 
illegal acts do not even tend to prove illegality of 
the corporation.14 And it has further been declared 
that monopoly is not achieved by reason of the fact 
that the power attained was much greater than that 
of any one competitor where the power was not 
greater than that possessed by all of the competi- 
tors.5 On the other hand, the size and extent of 
business of a corporation may properly be consid- 
ered in determining whether it constitutes an illegal 
monopoly, where it has used the power resulting 
from a large business arbitrarily to eliminate 
weaker competitors.’° If the power given by the 
volume of a particular business is improperly used 
to injure either a competitor or the public, or if 
such power evidently tends toward the injury of 
either, the mischief either done or threatened is 
condemned by the statute.1? 


repress or punish them. It does not 
compel competition nor require all 
that is possible.” U.S. v. U. S. Steel 
Corp., supra; National Biscuit Co. v. 


U.S. v. Du Pont de Nemours, | fied by unmistakable language.” Cit-| Federal Trade Commn., 299 Fed. 733 

138 Fed. 127. izens’ Wholesale Supply Co. v. Sny-| [certiorari den 266 U. S. 613 mem, 
5. U. S,_v. Railway Employees’ | der, 201 Fed. 907, 909, 120 CCA 421.| 45 SCt 95 mem, 69 L. ed. 468 mem]. 
Dept. A. F. L., 283 Fed. 479. 11. Lowenstein vy. Evans, 69 Fed. [a] Thus (1) the fact alone that 
6. See infra § 164. 908. a manufacturing corporation has 


7. Louisville, ‘ete.,; R. Co. v. Mott- Lr Ucenss ave 
ley; 219 US. -467,.-31 SCt. 265, 55 L. 
ed. 297, 34 LRANS ‘671; U.' S.. v. 
Trans-Missouri Freight Assoc... 166 
U: S. 290, 17. SCt 540,. 41 “L-ed.. 1007: 
Knauer v: U. S., 237 Fed. 8, 150 CCA 


Commn., 


69 L. ed. 


ABiSotSe 
U. S. 417, 40 SCt 293, 64 L. ed. 343; 
National Biscuit Co. v. Federal Trade 
299 Fed. 733 [certiorari den 
266 U. S. 618 mem, 45 SCt 95 mem, 
468 mem]; 


Steel Corp., 251] largely increased its business by pur- 
chasing the plants and business of 
other concerns does not effect an 
undue restraint of trade, within the 
meaning of Sherman Anti-Trust Act. 


Patterson v.]| U. 


210. U. S., 222 Fed. 599, 138 CCA 123 [cer- 


[a] As otherwise expressed, no 
previous contracts or combinations 
can prevent the application of the 
Statute to compel the Ciahor ta? 
of illegal combinations. 

Southern) Pac) Co,,..259 U.S. “214, 43 
SCt> 496, 66 L. ed. 907. 

8. U.S. v. Trans-Missouri Freight 
Assoc., 166 U. S. 290, 17 SCt 540, 41 
L. ed. 1007. 

9. Knauer v. U. S., 287 Fed. 8, 150 
CCA 210. 

10. Citizens’ Wholesale Supply Co. 
v. Snyder, 201 Fed. 907, 120 CCA 
421. 

[a] Reason for rule.—‘‘An ordi- 
nance that conflicts with the com- 
merce clause must ultimately give 
way; but we cannot assent to the 
proposition that two persons cannot 
combine in good faith to take action 
in the courts under such an ordi- 
nance without being exposed to the 
sanctions of the Anti-Trust Act. A 
citizen has a right to act in good 
faith upon the belief that a law or 
an ordinance passed by constituted 
authority is valid. Prima facie it is 
valid, and although his belief may 
no doubt be erroneous now and then, 
and he may have his labor and cost 
for his pains, we think it clear that 
even then he is not to be treated as 
a deliberate wrongdoer. We cannot 
suppose that the general words of 
the Anti-Trust Act were intended to 
include an agreement in good faith 


tiorari den 238 U. S. 635 mem, a SCt 
939 mem, 59 L. ed. 1499 mem]; U. S. 
v. Keystone Watch Case Co., 218 Fed. 
502 [app dism 257 U.S. 664 mem, 42 
SCt 45 mem, 66 L. ed. 424 mem]; 
U. S. v. Reading Co., 183 Fed. 427 
[mod on other grounds 226 U. S. 324, 
83 SCt 90, 57 L. ed. 243 (mandate 
mod. 228) Ue Sia 58i33) St 1509) 057 
L. ed. 779)]; U. S. v. American Naval 
Stores Co., 172 Fed. 455; In re Greene, 
52 Fed. 104; Dark Tobacco Growers’ 
Co-Op. Assoc. v. Mason, 150 Tenn. 
228, 268 SW 60. 

“The act offers no objection to 
the mere size of a corporation, nor 
to the continued exertion of its law- 
ful power, when that size and power 
have been obtained by lawful means 
and developed by natural growth. 
although its resources, capital and 
strength may give to such corpora- 
tion a dominating place in the busi- 
ness and industry with which it is 
concerned. It is entitled to main- 
tain its size and the power that le- 
gitimately goes with it, provided no 
law has been transgressed in obtain- 
ing it.’ Dis. op. Mr. Justice Day in 
OMS UsvSnusteele Cony. wot Wars: 
417, 454, 460, 461, 40 SCt 293, 64 L. 
ed. 343. 

“The law does not make mere size 
an offence or the existence of unex- 
erted power an offence. It... re- 
quires overt acts and trusts to its 
prohibition of them and its power to 


. v. Keystone Watch Case Co., 
218 Fed. 502 [app dism 257 U.S: 
664 mem, 42 SCt 45 mem, 66 L. ed. 
424 mem]. To same effect In re 
Greene, 52 Fed. 104. (2) Although 
the power acquired by the United 
States Steel Corporation was much 
greater than that possessed by any 
one competitor, it cannot be held to 
have acquired monopoly where its 
power was-‘not greater than that pos- 
gages by all of its competitors. 
US| U. S. Steel Corp., 251 U.S: 
417, 40. SCt 293, 64 L. ed. 348. 

13. National Biscuit Co. v. Fed- 
eral Trade Commn., 299 Fed. 733 
[certiorari den 266 U. S. 613 mem, 
45 SCt 95 mem, 69 L. ed. 468 meml1; 
U. S. v. Keystone Watch Case Co., 
218 Fed. 502 [app dism 257 U. S. 664 
mem, 42 SCt 45 mem, 66 L. ed. 424 
mem]. 

14. U.S. v. U. S. Steel Corp., 251 
U. S. 417, 40 SCt 293, 64 L. ed. 843. 

fa] Doing business, however large, 
is not monopolizing. Patterson v. 
U. S., 222 Fed. 599, 188 CCA 123 [cer- 
tiorari den 238 U. S. 685 mem, 35 SCt 
939 mem, 59 L. ed. 1499 mem]. 

U5. , Us S.v. USS. Steel Corpageon 
U. 8. 417, 40 SCt 298, 64 L. ed. 343. 

EGign Oe sceeue Bastman Kodak Co., 
226 Fed. 62, 230 Fed. 522 [app dism 
255 U. S. 578 mem, 41 SCt 321 mem, 
65 L. ed. 795 mem]. 

17. U.S. v. Keystone Watch Case 
Co., 218 Fed. 502 [app dism 257 U. S. 
664 mem, 42 SCt 45 mem, 66 L. ed. 
424 mem]. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 74-77] 


[§ 74] (13) Monopoly Acquired by Efficiency.1® 

onopoly acquired as against competitors merely 
by efficiency in business methods is not unlawful, 
so long as honest methods are employed.'® It is 
the acquisition and use of unfair and illegal power 
in defeating competition which makes an illegal 
monopoly.”° Nevertheless, for one competitor to 
exclude all or substantially all other competitors 
from the free opportunity of approaching every 
prospective purehaser on equal terms, with the 
chance of making a sale if he can persuade him to 
buy, that is, drive them from the field of freely offer- 
ing their goods, so as to have that field to himself, 
is to ‘‘monopolize’’ according to the legal and accu- 
rate sense of the word.?4 

[§ 75] (14) Benefit to Public or Combination. 
Where a combination is in fact in violation of 
the provision of the statute, it is none the less un- 
lawful, although it has not in fact been productive 
of injury to the public,?? or although it may result 
in some benefit to the public?* or- to the parties to 
the combination,‘ or to both.?5 

[§ 76] b. The Clayton Act?*—(1) In General. 
The so-called Clayton Act,27 in so far as it makes 
it unlawful for any person engaged in commerce, in 
the course of such commerce, to lease or sell goods, 
pegchinery, etc., on any condition, agreement, or 


1& Under state anti-trust acts 


MONOPOLIES 


riers by steamboat between points in 


fab Ova 1d3 
understanding that the lessee or purchaser shall not 
use or deal in goods or machinery of a competitor 
of the lessor or seller, where the effect may be sub- 
stantially to lessen competition or tend to create 
a monopoly, as applied to leases made in the conduct 
of interstate business, is within the constitutional 
power of congress ;?8 and the prohibition of clauses 
in leases of patented machinery which substantially 
lessen competition and tend to promote monopoly, 
by prohibiting the use of the leased machinery on 
shoes on which other operations have not been per- 
formed by defendants’ machines, is not unconstitu- 
tional.?® It has been held, however, that in so far as 
this statute undertakes to give one charged with 
contempt of court by a willful violation of an in- 
junction duly issued by the court a right of trial 
by a jury, it so abridges the inherent power of the 
court to punish for such contempt that it materially 
impairs it and is in that respect nugatory.*° 

[§ 77] (2) Sherman Act Compared and Distin- 
guished—(a} In General. The Clayton Act and the 
Sherman Anti-Trust Act are separate acts and re- 
main so in spite of certain clauses of the Clayton 
Act which refer to both.*t The Clayton Act was 
intended to supplement the purpose and effect of 
other anti-trust legislation, principally the Sherman 
Anti-Trust Act,?* and to determine their legality 


of the United States, or fix a price 


see infra § 97. 

19. Patterson v. U. S., 222 Fed. 
599, 188 CCA 123 [rev 201 Fed. 697. 
and certiorari den 238 U. S. 635 mem, 
35 SCt 939 mem, 59 L. ed. 1499 mem]; 
U. S. v. American Naval Stores Co.. 
172 Fed. 455. 


20. U.S. v. American Naval Stores 
Co.. supra. 
21.).Patterson' v. U: Sij' 222. Wed: 


599, 138 CCA 123 [certiorari den 238 
U. S. 685 mem, 35 SCt 939 mem, 59 
L. ed. 1499 mem}. 

22. U.S. v. Chesapeake, etc., Fuel 
Co., 105 Fed. 93 [aff 115 Fed. 610, 53 
CCA 256]. 

23. Standard Sanitary Mfg. Co. v. 
U. S., 226 U. S. 20, 33 SCt 9, 57 L. ed: 
107; ‘Lee Line Steamers v. Memphis, 
etce., Packet Co.,) 277%) Fed: 5; U.. S. 
Vv. Chesapeake, etc., Fuel Co., 105 
Fed. 93, 103 [aff 115 Fed. 610, 53 
CCA 256]; Pulp Wood Co. v. Green 
Bay Paper, etc., Co., 168 Wis. 400, 170 
NW _ 230. 

“The policy of the law looks to 
competition, as the best and safest 
method of securing these benefits, 
and not to combinations which re- 
strain trade. It, is opposed to the 
methods of combination, and will not 
suffer competition to be destroyed 
under the pretense that the public 
will be better served by combina- 
tion.” U.S. v. Chesapeake, etc., Fuel 
Co., supra. 

[a] The power to raise or lower 
prices, being a monopoly prohibited 
by the Anti-Trust Act, is a public 
injury, regardless of whether there 
may be a temporary benefit. there- 
from. Pulp Wood Co. v. Green Bay 
Paper, etc., Co., 168 Wis. 400. 170 
NW 230 [certiorari den 249 U. S. 
610, 39 SCt 291, 63 L. ed. 800] (a pro- 
ducer is entitled under the Federal 
Anti-Trust Act to protection against 
combinations which unreasonably de- 
press the price of his commodity, al- 
though the -general public may to 
some extent be benefited by the de- 


preesion), 

2 S. v. Associated Bill Poster 
Co:, O36 Fed. 540 [app dism 258 U. S. 
633 mem, 42 SCt 316 mem, 66 L. ed. 
802 mem]. 

25.. Lee Line Steamers v. Memphis, 
ete., Packet Co., 277 Fed. 5; U. Ss. 
v. Chesapeake, etce.,° Fuel Co., 105 
Fed. 93 [aff 115 Fed. 610, 53 CCA 
256]. 

Thus, where two common car- 


[41 C. J.—8] 


different states pooled their interests 
and divided the proceeds, such mo- 
nopolies cannot be justified on the 
ground that it is in fact beneficent 
for the good of the public and of it- 
self, for justice of rates, maintenance 
of service, and elimination of rate 
wars, since such is in violation of the 
Sherman Act. Lee Line Steamers v. 
Memphis, ete, Packet  Co., 277 
Fed. 5. 

26. Applicability to particular 
combinations see infra §§ 119-182. 

ato eis8e UF Se Stilat Le%30) ¢2323, 
Comp, St. §§ 8835b, 8835c, 8835f, 
8835g, reads in part as follows: 

Sec. 2. “That it shall be unlawful 
for any person engaged in commerce, 
in the course of such commerce, 
either directly or indirectly to dis- 
eriminate in price between different 
purchasers of commodities, which 
commodities are sold for use, con- 
sumption, or resale within the United 
States or any Territory thereof or 
the District of Columbia or any in- 
sular possession or other place under 
the jurisdiction of the United States, 
where the effect of such discrimina- 
tion may be to substantially lessen 
competition or tend to create a mo- 
nopoly in any line of commerce: Pro- 
vided, That nothing herein contained 
shall prevent discrimination in price 
between purchasers of commodities 
on account of differences in the grade, 
quality. or quantity of the commodity 
sold, or that makes only due allow- 
ance for difference in the cost of 
selling or transportation, or discrim- 
ination in price in the same or dif- 
ferent communities made in good 
faith to meet competition: And pro- 
vided further, That nothing herein 
contained shall prevent persons en- 
gaged in selling goods, wares, or 
merchandise in commerce from se- 
lecting their own customers in bona 
fide transactions and not ‘in re- 
straint of trade.” 

Sec. 3. “That it shall be unlawful 
for any person engaged in commerce, 
in the course of such commerce, to 
lease or make a sale or contract for 
sale of goods, wares, merchandise, 
machinery, supplies or other com- 
modities, whether patented or un- 
patented, for use, consumption: or re- 
sale within the United States or any 
Territory thereof or the District of 
Columbia or any insular possession 
or other place under the jurisdiction 


charged therefor, or discount from, 
or rebate upon, such price, on the 
condition, agreement or understand- 
ing that the lessee or purchaser 
thereof shall not use or deal in the 
goods, wares, merchandise, machin- 
ery, Supplies or other commodities 
of a competitor or competitors of the 
lessor or seller, where the effect of 
such lease, sale, or contract for sale 
or such condition, agreement or un- 
derstanding may be to substantially 
lessen competition or tend to create 
a monopoly in any line of com- 
merce.” 

Sec. 6. “That the labor of a human 
being is not a commodity or article 
of commerce. Nothing contained in 
the antitrust laws shall be construed 
to forbid the existence and opera- 
tion of labor, agricultural, or horti- 
cultural organizations, instituted for 
the purposes of mutual help. and not 
having capital stock or conducted for 
profit, or to forbid or restrain indi- 
vidual members of such organiza- 
tions from lawfully carrying out the 
legitimate objects thereof; nor shall 
such organizations, or the members 
thereof, be held or construed to be 
illegal combinations or conspiracies 
in restraint of trade, under the anti- 
trust laws.” 

Sec. 7. “That no corporation en- 
gaged in commerce shall acquire, di- 
rectly or indirectly, the whole or any 
part of the stock or other share cap- 
ital of another corporation engaged 
also in commerce, where the effect 
of such acquisition may be to sub- 
stantially lessen competition between 
the corporation whose stock is so 
acquired and the corporation making 
the acquisition, or to restrain such 
commerce in any section or com- 
munity, or tend to create a monopoly 
of any line of commerce.” See West- 
Meat Co. v. Federal Trade 
a 1 F. (2d) 95, 98. 

. S. v. United Shoe Mach. Co., 
234 Wed. 127. 

29. United Shoe Mach. Corp. v. 
U. S., 258 U. S. 451, 42 SCt 363, 66 L. 
ed. 708 [aff 264 Fed. 138, and reh den 
259 U. S. 451 mem, 42 SCt 585 mem, 
66 L. ed. 1071 mem]. 

30. In re Atchison, 284 Fed. 604. 

31. Baran v. Goodyear Tire, etce., 
Cow, 2562 Hedi. 75 7.0: 

32. Standard Fashion Co. 
grane-Houston Co., 258 U. S. 


Vv.’ Mat 
346, 42 
SCt 360, 66 L. ed. 653. 


114 {A-C.94 


by specific tests of its own.3*' As the Sherman Act 
was usually administered, when a case was made 
out, it resulted in a deeree dissolving the combina- 
tion, sometimes with unsatisfactory results so far as 
the purpose to maintain free competition was con- 
eerned.** The Clayton Act was intended as a pre- 
ventive act to reach the agreements embraced within 
its sphere in their incipiency.®® Nevertheless, in 
thus avoiding an objectionable effect by removing 
the cause, congress did not imtend the statute to 
reach every remote lessening of competition or every 
dim and uncertain tendency to monopolize.** It 
intended rather that the commission, and ultimately 
the courts, should inquire not whether a given prac- 
tice may possibly lessen competition or possibly 
create a monopoly, but whether it probably lessens 
competition, and lessens it substantially, and 
whether it actually tends to create a monopoly.** 
That part of the statute which prohibits a corpora- 
tion from acquiring stock in a competing corpora- 
tion, where the effect. is to reduce competition 
between them, is remedial and not punitive, and 
the sole purpose of a valid order of the federal trade 
commission must be to remedy the unlawful situ- 
ation.®® 

[§ 78] (b) Intra-State Commerce. Like the Sher- 
man Anti-Trust Act,?® the Clayton Act has no 
application to intra-state commerce.‘® 

[§ 79] (c}) Retroactive Effect. Like the Sherman 
Anti-Trust Act,** section three of the Clayton Act 
has been held applicable to contracts entered into 
before its passage,‘? as well as to contracts made 
thereafter,** but there is authority to the contrary.*4 

[§ 7914] ¢. The Federal Trade Commission Act— 
(1) Purpose and Effect. The Federal Trade Com- 
mission Act* was enacted to supplement previous 


33. Standard Fashion Co. v. Ma- 
grane-Houston Co., supra. 238 Mass. 95, 130 NE 217. 
34. Standard Fashion Co. v. Ma- 41. See supra § 61. 
grane-Houston Co., supra. 42. 
35. Standard Fashion Co. v. Ma-| Universal Film Mfg. Co., 


grane-Houston Co., supra; Standard 
Oil Co. v. Federal Trade Commn., 282 
Fed. 81 [aff 261 U. S. 463, 43 SCt 450, 
67 L. ed. 7461; S. Shoe 


Mach. Co., 264 Fed. 138 [app dism|146 CCA 668]: 
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40. Quincy Oil Co. v. Sylvester,| 5. 


Motion Picture Patents Co. v. 


398, 148 CCA 660 [aff 243 U.S. 502, 
387 SCt 416, 61 L. ed. 871]; 


[rev on other grounds 232 Fed. 1023, 


anti-trust legislation,? and prevent unfair methods 
of competition in interstate commerce.* For this 
purpose the statute vests the commission with power 
to compel the discontinuance of unfair methods of 
competition, and to advance the public interest by 
securing fair opportunity for the play of the con- 
tending forces ordinarily engendered by an honest 
desire for gain. This, however, is the limit of the 
power conferred on the commission. It has no 
general authority to’ compel competitors to a com- 
mon level,’ to interfere with ordinary business 
methods,’ or to preseribe arbitrary standards for 
those engaged in the conflict for advantage called 
‘‘eompetition.’’? Under the statute the individual 
retains the right to exercise reasonable discretion 
in respect of his own business methods,'? it being 
essential that those who adventure their time, skill, 
and capital should have large freedom of action in 
the conduct of their own affairs.1t The act was not 
intended to fetter free and fair competition as com- 
monly understood and practiced by honorable oppo- 
nents in trade.12 The words ‘‘unfair method of 
competition’’ are clearly inapplicable to practices 
never heretofore regarded as opposed to good morals 
because characterized by deception, bad faith, fraud 
or oppression, or as against public policy because of 
their dangerous tendency unduly to hinder compe- 
tition or create monopoly.*? 

[§ 7914] (2) Validity. The statute is not objee- 
tionable as being an unlawful delegation of legisla- 
tive,14 executive,’® or judicial’® power, or as amount- 
ing to a denial of due process of law.’7 Nor is it 
void for indefiniteness because the words ‘‘unfair 
methods of competition’? are not defined by the 
statute, the trader being entitled to his day in court 


Federal Trade Commn. v. Beech- 
Nut Packing Co., supra. 

6 Western Meat Co. v. Federal 
Trade Commn., 4 F. (2d) 223. 

7. Federal Trade Commn. v. Sin- 
clair Refining Co., 261 U. S. 463, 43 
SCt 450, 67 L. ed. 746. 


235 Fed. 
U.S 


United Shoe Mach. Co., 227 Fed. 507 8. Federal Trade Commn. vy. Sin- 
clair Refining Co., supra. ; 
Elliott Mach. Co. v. 9. Federal Trade Commn. y. Sin- 


[58 77-79 Y5 


254 U. S. 666 mem, 41 SCt 9 mem, 65 
L. ed. 465 mem]. 

36. Standard Oil Co. v. Federal 
Trade Commn., 282 Fed. 81 faff 261 
U. S. 463, 43 SCt 450, 67 L. ed. 7461. 

87. Standard Fashion Co. v. Ma- 
grane-Houston Co., 258 U. S. 346, 356, 
42 SCt 360, 66 L. ed. 653; Standard 
Oil Co. v. Federal Trade Commn., 282 
Fed. 81 [aff 261 U. S. 463, 43 SCt 450, 
07 L. ed. 746]. 

“Section 3 condemns sales or agree- 
ments where the effect of such sale 
or contract of sale ‘may’ be to sub- 
stantially lessen competition or tend 
to create monopoly. It thus deals 
with consequences to follow. the 
making of the restrictive covenant 
limiting the right of the purchaser 
to deal in the goods of the seller only. 
But we do not think that the purpose 
in using the word ‘may’ was to pro- 
hibit the mere possibility of the con- 
sequences described. It was intended 
to prevent such agreements as would 
under the circumstances disclosed 
probably lessen competition, or cre- 
ate an actual tendency to monopoly. 
That it was not intended to reach 
every remote lessening of competi- 
tion is shown in the requirement that 
such lessening must be substantial.” 
Standard Fashion Co. v. Magrane- 
Houston Co., supra. 

38. Federal Trade Commn. vy. 
Thatcher Mfg. Co,, 5 .F. (2d) 615; 
Western Meat Co. v. Federal Trade 
Commn., 1 F. (2d) 95, 4 BF. (2d) 223. 

39. .See supra § 61, ‘ ; 


Center, 227 Fed. 124, 126. 


43. Elliott Mach. Co. v. Center, 
supra. ; 
“Congress derives its power to 


enact such legislation from the com- 
merce clause of the Constitution, and 
the power so conferred is broad, com- 
prehensive, and all embracing. All 
persons entering into contracts in- 
volving interstate commerce must do 
so subject to the right of Congress 
thereafter to control, regulate, or 
prohibit the performance’ thereof. 
‘Every owner of property holds the 
same subject to such action as the 
sovereign power of the state may, 
in the exercise of its legitimate sov- 
ereignty, adopt in relation to it.” It 
is now too well settled to admit of 
controversy that a contract to do a 
thing. lawful when made. may be 
avoided by subsequent legislation 
making it unlawful, and that an act 
of Congress may lawfully affect 
rights which had their inception be- 
fore its passage.” Elliott Mach. Co. 
v. Center, supra. 

44. . S. v. U. S. Shoe Mach. Co., 
264 Fed. 138 [app dism 254 U. S. 666 
mem, 41 SCt 9, 65 L. ed. 4651. 

1. 38) Stat. L.i7l9.¢ 311, § b. 

2. Federal Trade Commn. vy. Sin- 
clair Refining Co., 261 U. S. 463, 43 
SCt 450, 67 L. ed. 746. 

8. Mennen Co. vy. Federal Trade 
Commn., 288 Fed. 774, 30 ALR 1120. 

4. Federal Trade Commn. v. 
Beech-Nut Packing Co., 257 U. S. 441, 
42 SCt 150, 66 L. ed. 307. 


clair Refining Co., supra. 

10. Federal Trade Commn. v. Ray- 
mond Bros.-Clark Co., 263 U. S. 565, 
44 SCt 162, 68 L. ed. 448,30 ALR 1114. 

11. Federal Trade Commn. v. Sin- 
clair Refining ‘Co., 261 U. S. 4638, 43 
SCt 450, 67 L. ed. 746; Hrie Trade 
Commn. v. Curtis Pub. Co., 260 U. S. 
568, 43 SCt 210, 67 L. ed. 408. 

12. Federal Trade Commn. v. 
Gratz, 253 U. S. 421, 427, 40 SCt 572, 
64 L. ed. 993. 

13. Federal Trade Commn. v. 
Gratz, supra. 

14. Sears Vv. Federal Trade 
Commn., 258 Fed. 307, 169 CCA 323, 
6 ALR 358. 


15. National Harness Mfrs. Assoc. 
Beas Trade Commn., 268:Fed. 
705. 

16. National Harness Mfrs. Assoc. 


v. Federal Trade Commn., supra (the 
order of the commission is subject 


hemes 


to review by the courts and is en- © 


forceable only by the courts). 

17. Minneapolis Chamber of Com- 
merce v. Federal Trade*Commn., 280 
Fed. 45 (“Since a hearing is given 
before the Trade Commission before 
an order is entered, and ultimate re- 
view by the Circuit Court of Appeals 
is provided, and the commission exer- 
cises administrative powers and im- 
poses no penalty, nor has power to 
make more than a finding of facts, 
which requires confirmation by the 
Circuit Court of Appeals before any 
burden is cast on the parties, there 


is no denial of due process of law.’’) 


pe a a i a ee i See det a a eee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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where common-law principles would 


[§ 7914] (3) Power and Method 
Question of Unfair Competition. 


what is a conclusion of law.?! 
method of competition’’ are not 


statute,*? and it is said that each case must be 
. determined upon its own facts owing to the mul- 
tifarious means by which it is sought to effectuate 
In determining what are unfair 
methods of competition within the Federal Trade 


such schemes.?® 


Commission Act the public policy 


Federal Anti-Trust Act is to be considered.?* 
freedom of access by competitors to the consumer 
and entire absence of monopoly is also an impor- 


tant element for consideration.2° 


18. Sears v. Federal Trade 
Commn., 258 Fed. 307, 169 CCA 323, 
6 ALR 358. 

19. Federal Trade Commn. 
Beech-Nut Packing Co., 257 U. S. 
42 SCt 150,.66 L. ed. 307. 

20. Federal Trade Commn. y. Cur- 
tis Pub. Co., 260° U.S. 568, 43:-SCt 
210, 67 L. ed. 408 [aff 270 Fed. 881]; 
Federal Trade Commn. v. Gratz, 253 
U.S. 421,°40 SCt. 572, 64 L. ed. 993; 
National Biscuit Co. v. Federal Trade 
Commn., 299 Fed. 733; L. B. Silver 
Co. v. Federal Trade Commn., 285 
Fed. 985; Sears v. Federal Trade 
Commn., 258 Fed. 307, 169 CCA 323, 
6 ALR 358. 

§ cere review of orders see infra 
BS. 

21. National Biscuit Co. v. Federal 
Trade Commn., 299 Fed. 733. 

22. Federal Trade Commn. _v. 
Gratz, 253 U. S. 421, 40 SCt 572, 64 
THT Ke Rs 993: 

23. Federal Trade Commn. v. 
Beech-Nut Packing Co., 257 U. S. 441, 
42 SCt 150, 66 L. ed. 307. 

24. Federal Trade Commn. v. 
Beech-Nut Packing Co., 257 U. S. 441, 
42 SCt 150, 66 L. ed. 307 [aff 257 Fed. 
441]; L. 'B. Silver Co. v. Federal 
-Trade Commn., 289 Fed. 985. 

25. Curtis Pub. Co. v. Federal 
Trade Commn., 270 Fed. 881, 882 
[aff 260 U. S. 568, 43 SCt‘210, 67 
L. ed. 408]. 

26. Federal Trade Commn. ev. 
Claire Furnace Co., 285 Fed. 936; 
Federal Trade Commn. v. P, Lorillard 
Co., 283 Fed. 999 [aff 264 U. S.. 298, 
44 SCt 336, 68 L. ed. 696, 32, ALR 
786]; National Harness Mfrs. Assoc. 
v. Federal Trade Commn.,: 268 Fed. 


441, 


While the com- 
mission, in the first instance subject to the judicial 
review provided by the statute, has the determina- 
tion of practices which come within its scope,!® the 
ultimate determination of what constitutes unfair 
methods of competition is for the court on review 
of the order made by the commission,?° and this 
rule is not avoided by stating as a finding of fact 
The words ‘‘ 


705. 

Under the Sherman Anti-Trust Act 
see supra § 61. 
. 27. Federal Trade Commn._ v. 
Claire Furnace Co., 285 Fed. 936; 
Federal Trade Commn. y. P. Loril- 
lard Co., 283 Fed. 999 [aff 264 U.S. 
298, 44 SCt 336, 68 L. ed. 696, 32 ALR 
786]. 


28. Federal Trade Commn. 
Claire Furnace Co., 285 Fed. 936: 
National Harness Mfrs. Assoc. v. 
Federal Trade Commn., 268 Fed. 705. 


29. Federal Trade Commn. v. 
Claire Furnace Co., 285 Fed. 936. 

30. Federal Trade Commn.. v: 
Claire Furnace Co., supra. 

31. See cases infra note 32. 

[a] As otherwise expressed ‘no 


authority is given to any individual 


to present his grievances, and the 
commission is to internose only in 
the interest of the public.” Federal 


Trade Commn. v. Gratz, 258 Fed. 314, 
317 [aff 253 U. S. 421, 40 SCt 572, 
64 L. ed. 993]. 

[b] Interest of public illustrated. 
—The activities of an association “a 
harness manufacturers, which sub 


MONOPOLIES 


control.18 
of Determining 


transactions.27 


unfair 
defined by the 


evineed in the | individuals.?2 


And 


are? 


[41 C.5.] 115 


[§ 79%] (4) What Are Unfair Methods of Com- 
petition within the Statute. 
powers of the commission are limited to matters 
directly affecting interstate commerce,”* and it has 
no authority in respect of intra-state commerce or 
Hence the corporation under in- | 
vestigation must not only be engaged in such com- 
meree,”> but the subject under investigation must 
be so "related to interstate commerce that its regu- 
lation may be accomplished by an act of congress,?? 
or so interwoven with interstate commerce that the 
whole subject is necessarily brought within the ju- 
risdiction of congress.?° 
methods of competition contemplated by the stat- 
ute are such only as affect the public generally ;%+ 
the statute does not give the commission power to 
investigate unfair methods of competition between 


Under the act the 


Furthermore, the unfair 


Unfair methods of competition illustrated. In the 
notes may be found decisions illustrative of what 
and of what are 


not?? unfair methods of 


competition within the purview of the statute. 


Stantially affect conditions in the 
harness and saddlery trade, are such 
that proceedings by the commission 
would be to the interest of the public, 
so that the commission has jurisdic- 
tion thereof, under the act. National 
Harness Mfrs, Assoc. v. Federal 
Trade Commn., 268 Fed. 705. 

32. Bene v. Federal Trade Commn., 
299 Fed. 468; Federal Trade Commn. 
v. Claire Furnace Co., 285 Fed. 936; 
New Jersey Asbestos Co. v. Federal 
Trade Commn., 264 Fed. 509; Federal 
Trade Commn. v. Gratz, 258 Fed. 314, 
169 CCA 330 [aff 253 U. S.; 421, 40 
SCt 572.64 Th. ed. 993]. 

[a] Rule applied.—(1) Where de- 
fendants, who engaged in selling ties 
and bagging for cotton bales, refused 
to sell to persons with whom they 
had had previous unsatisfactory rela- 
tions, and refused to sell ties without 
bagging when there was fear that, 
owing to the scarcity of ties and the 
prospect of large crops, the market- 
ing of the cotton crop might be en- 
dangered by creating corners in ties, 
the commission is not authorized to 
make any order compelling such 
sales. Federal Trade Commn.. v. 
Gratz, 258 Fed. 314. 169 CCA 330 [aff 
253 U. S. 421, 40 SCt 572, 64 L. ed. 
993]. (2) Where a medical prepara- 
tion is misbranded in that the public 
is by its label requested to use it 
for purposes for which it is medically 
unfit, the public has no interest in 
the protection of such an article and 
in consequence the trade commission 
should not grant any relief to its 
owner against unfair competition by 
another. Bene v:. Federal Trade 
Commn., 299 Fed. 468. (3) The prac- 
tice of a company engaged in inter- 
state commerce in entertaining em- 
ployees of its customers with liquor, 
cigars, meals, theater tickets, etc., 
is not a matter so affecting the public 
as to be within the jurisdiction of 
the commission. New Jersey Asbes- 
tos Co. v. Federal Trade Commn., 264 
Fed. 509. 

33. See cases infra this note. 

{a] False and misloading labeling 
and advertising.—Where a manufac- 
turer, by employing false and mis- 
leading labeling and advertising, in- 
duced the public to believe that a 
phosphate baking powder which it 
was manufacturing was the same as 
a more expensive cream of tartar 
baking powder which it had formerly 
manufactured, this misrepresentation 
was an “unfair method of competi- 
tion.’”’?’ Royal Baking Powder Co. v. 
Federal Trade Commn., 281 Fed. 744. 

[b] Preventing sales to certain 
classes of dealers.—Attempts by an 
association of harness manufacturers 
and by a saddle maker’s association 
to coerce the separation of the whole- 
sale and retail harness dealers, by 


refusing to recognize those who en- 
gage both in the wholesale and retail 
trade as authorized jobbers, and to 
prevent the sale by manufacturers of 
accessories to such persons, are un- 


lawful, and may be restricted by 
order of the commission. National 
Harness Mfrs. Assoc. v. Federal 


Trade Commn., 268 Fed. 705. 

[c] Schemes for maintaining re- 
sale prices.—The respondent manu- 
facturer, for the purpose of main- 
taining resale prices fixed by itself, 
declined to sell its products to job- 
bers, wholesalers, or retailers who 
did not observe them or who sold to 
other dealers who failed to do so, 
and, to enforce this policy, obtained 
by the codperation of its customers 
and through its agents and salesmen, 
and by marking and tracing the cases 
of its goods, the names of dealers 
who cut the prices or who sold to 
others who did so, and enrolled them 
as undesirable customers to whom it 
did not sell until they gave satis- 
factory assurances of their purpose 
to conform in the future. By these 
means it was enabled to suppress 
competition in the disposition of its 
products after it had sold them, by 
preventing all who did not conform 
to the resale prices from obtaining 
more goods, although there was no 
contract for fixing, maintaining, or 
enforcing the resale prices. These, 
or any other equivalent codperative 
means, should be enjoined, upon an 
order of the commission, as an un- 
fair method of competition. Federal 
Trade Commn. v. Beech-Nut Packing 
€Co.,, 257. .U. S.5-441,; 42. SCt 150,266 
L. ed. 307 [rev 264 Fed. 885] (three 
judges dissenting). 

{d] Using similar containers for 
inforior product.—Where, due to the 
increased cost of cream of tartar, 
defendant discontinued manufactur- 
ing its widely advertised brand of 
cream of tartar baking powder, which 
had been on the market for: sixty 
years, and began to manufacture a 
phosphate baking powder and adver- 
tised it for sale at about one half the 
former price under practically the 
same trade-name and put up in sim- 
ilar .contaihers, the commission’s 
finding that this method was mis- 
leading to the public and unfair to 
other manufacturers selling cream of 
tartar baking powder was justified 
by the evidence. Royal Baking Pow- 
der Co. v. Federal Trade Commn., 
281 Fed. 744, 

34. Federal, Trade Commn. _v. 
Gratz, 253 U. S. 421, 40 SCt 572, 64 
L. ed. $93 [aff 258 Fed. 314] (the 
commission’s complaint alleged that 
some of the respondents were en- 
gaged in selling, in interstate com- 
merce, directly ._to -the trade or 
through their correspondents, steel 
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[§ 79%] (5) Proceedings before Commission. By 
the terms of the statute it is made the duty of the 
commission to issue and serve a complaint stating 
its charges in respect of the unfair methods com- 
plained of,?° and facts and not conclusions must 
be stated. Notice and an opportunity to answer 
must be given and a hearing had.?’ Evidence or 
testimony, even though legally incompetent, if of a 
kind that usually affects fair-minded men in the 
conduct of their daily and more important affairs, 
should be received and considered by the commis- 
sion, but it should be fairly done.*® An agreement 
between parties who were pursuing a course of con- 
duet which interfered with the free flow of inter- 
state commerce may be inferred from acts of the 
parties in such conduct which indicated a concerted 
plan on their part.*® As the statute is intended to 
afford a preventive remedy, not a compensatory 
one,*® the suggestion that no'damage has been shown 
by the practices complained of is no defense to pro- 
ceedings before the commission.‘ 

Production of documentary evidence. In con- 
struing the provision of the act as to the right of the 
commission to have access to documentary evi- 
dence*? the supreme court of the United States 
has held that the right of access given by the 
ties, manufactured by a certain com- 


pany, made and used for binding 
bales of cotton, and jute bagging, 


attempt by the 


MONOPOLIES 


tion under the act where there is no 
contract to 
the right of the vendees to buy or 


[§ 79% 


statute is to such documents only as are relevant to 


the inquiry.4? Some evidence of materiality of the 
documents demanded must be produced,** and the 
demand must be reasonable.4® So it has been held 
that a senate resolution directing the commission 
to investigate certain phases of the marketing and 
exportation of grain and other farm products,*® or 
a senate resolution directing the commission to in- 
vestigate and report the tobacco situation as to the 
domestic and export trade, ete.,*7 but without refer- 
ence to any alleged violation of law, confers no 
power on the commission to compel a private corpo- 
ration to produce its books and papers for inspec- 
tion. 

Report and findings. If on the hearing the com- 
mission is of the opinion that the method complained 
of is prohibited by the statute, it is its duty to 
make a report in writing stating its findings as to 
the facts and to issue its order accordingly.*® 

The order. The order of the commission requir- 
ing the parties to desist from a course of business 
as constituting unfair competition is civil in its 
nature.*® It must correspond with the complaint 
which the commission is required to issue and serve 
as the basis for the proceedings.®° And where the 


complaint liberally construed is plainly insufficient 
87. Heuser vy. Federal Trade 
Commn., 4 F. (2d) 632. 


limit 
38. Bene v. Federal Trade Commn., 


manufactured by another company, 
used to wrap bales of cotton; that 
the other respondents, as_ their 
agents, sold and distributed such ties 
and bagging, in interstate commerce, 
principally to jobbers and dealers 
who resold the same to retailers, 
cotton ginners and farmers; and that, 
with the purpose, intent and effect 
of discouraging and stifling compe- 
tition, all of the respondents refused, 
and for more than a year had refused, 
to sell any such ties unless the pro- 
spective purchaser would also buy 
from them the bagging to be used 
with the number of ties proposed to 
be bought. It was held plainly in- 
sufficient to show an unfair method 
of competition). 

[a] Allowing discounts to certain 
classes of purchases.—Where a man- 
ufacturer sold both to wholesalers 
and retailers, its allowance to whole- 
salers of a discount which it denied 
to retailers and its classifying in the 
group of retailers, mutual or codédp- 
erative corporations organized and 
owned by retailers, and its refusal 
to sell to such retailers’ organizations 
at wholesale prices, was not unfair 
competition in violation of the act, 
there being no attempt by the manu- 
facturer to fix the resale price and 
no discrimination between retailers 
or between wholesalers. Mennen Co. 
v. Federal Trade Commn., 288 Fed. 
774, 30 ALR 1120. 

{b] Hiring agents to sell employ- 
er’s goods exclusively.—Engagement 
by a publisher of numerous agents 
for the distribution of its magazines 
exclusively, when done in the orderly 
development of the business and 
without unlawful motive, is not an 
unfair method of competition, within 
the act, although many of the agents, 
when so engaged, were general dis- 
tributors of newspapers and maga- 
zines. Federal Trade Commn. v. 
Curtis “Pub, Co. 260) We Si S68 46 
SCt 210,67 L.ed. 408 Laff 270 Fed. 881}. 

[ec] Lease of equipment to be used 
solely in handling lessor’s gasoline.— 
The lease for a nominal rental, or 
without rental by a dealer in gaso- 
line, to retailers, of equipment for 
the storage, measurement, and de- 
livery of gasoline to be used solely 
for the storage and handling of the 
gasoline purchased from the lessor 
does not constitute unfair competi- 


handle the product of competitors, 
and the commission has no authority 
to prohibit such practices. Standard 
Oil Co. vy. Federal Trade Commn., 282 
Fed. 81 [aff 261 U. S. 4638, 43 SCt 
450, 67 L. ed. 746]; Sinclair Refining 
Co. v. Federal Trade Commn., 276 
Fed. 686 [aff 261 U. S. 4638, 43 SCt 
450, 67 L. ed. 746]. Validity under 
the Clayton Act see infra § 116 text 
and note 385. 

[d] Refusal to purchase from 
manufacturer who sells to competitor. 
—Refusal of a wholesaler to purchase 
further from a manufacturer unless 
the latter discontinued sales to a 
competitor is not an unfair method 
of competition within the act where 
no element of conspiracy is involved. 
Federal Trade Commn. v. Raymond 
Bros.-Clark Co., 263 U. S. 565, 44 SCt 
162, 68 L. ed. 448, 30 ALR 1114. 

[e] Selling below cost.—The sell- 
ing by a trader of a staple article 
such as sugar below cost is not an 
unfair method of competition and the 
commission has no power to prevent 
it. However, the commission may 
prevent such sales if accompanied by 
representations which would injure 
other traders and deceive purchasers 
as to the real character of the trans- 
action. Sears v. Federal Trade 
Commn., 258 Fed. 307, 16 CCA 323; 
6 ALR 358. 

{f] Warning licensees under pat- 
ents of proposed infringement suits. 
—The sending of letters by the owner 
of a patent for a process through its 
attorneys, to certain manufacturers, 
who were licensees under other pat- 
ents, warning of infringement and 
threatening suits, is not sufficient, 
in the absence of other proof, to 
warrant a finding of bad faith, and 
that the letters were sent for the 


purpose of injuring the business of, 


a competitor, or to justify an order 
by the commission to desist. Heuser 
v. Federal Trade Commn., 4 F. (2d) 


632. 

‘35. Hauser  v. Federal Trade 
Commn., 4 F. (2d) 6382. 

36. Mennen ‘Co. v. Federal Trade 
Commn., 288 Fed. 774, 30 ALR 1120 
(the allegation that respondent’s 
practice of varying discounts tended 
unduly to hinder competition between 
distributors of its products to retail- 
ers or directly to the consuming pub- 
lic is a pleader’s conclusion). 


299 Fed. 468. 

39. Southern Hardware Jobbers’ 
Assoc. v. Federal Trade Commn., 290 
Fed. 773. 

40. National Harness Mfrs. Assoc, 
v. Federal Trade Commn., 268 Fed. 
705, 706. 

41. National Harness Mfrs. Assoc. 
v. Federal Trade Commn., supra. 

4204.38 St.9 at i i238) Vers il Boao 
provides that the commission shall 
at reasonable times have access to, 
for the purpose of examination and 
the right to copy, any documentary 
evidence of any corporation being in- 
vestigated or proceeded against. 

43. Federal Trade Commn._ v. 
American Tobacco Co., 264 U. S. 298, 
44 SCt 336, 68 L. ed. 696, 32 ALR 786 
[aff 283 Fed. 999]. 

44. Federal Trade Commn. 
American Tobacco Co., 264 U. S. 298, 
44 SCt 336, 68 L. ed. 696, 32 ALR 786. 

45. Federal Trade Commn. _ v. 
American Tobacco Co., supra (where 
it was said that it is contrary to the 
first principles of justice to allow a 
search of all a party’s records rele- 
vant or irrelevant in the hope that 
something will turn up). 

46. Federal Trade Commn. v. Bal- 
timore Grain Co., 284 Fed. 886 [aff 
267 U. S. 586 mem, 45 SCt 461 mem, 
69 L. ed. 800° mem]. 

47. Federal Trade Commn. vy. P. 
Lorillard Co., 283 Fed. 999 [aff 264 
U. S. 298, 44 SCt 336, 68 L. ed. 696, 
32 ALR 786]. 


48. Heuser Vv. Federal Trade 
Commn., 4 F. (2d) 632. 

49. Sears Vv. Federal Trade 
Commn., 258 Fed. 307, 169 CCA 328, 
6 ALR 358. 

50. Federal Trade Commn. 


Gratz, 258 U.S. 421, 40 SCt 572, 64 
Te edee9 93s ussBs Silver Corvis Federal 
Trade Commn., 289 Fed. 985. 

[a] Order ‘held unsupported: by 
complaint.—In an order issued by the 
commission against a company en- 
gaged in the breeding and sale of 
hogs, a paragraph requiring it to 
desist from advertising that two of 
its hogs weighed two thousand eight 
hundred and six pounds, in such a 
way as to mislead a prospective pur- 
chaser to believe those hogs were 
then or recently had been in exist- 
ence, was unsupported by the com- 
plaint, which contained no charge 
that respondent advertised that it 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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to show unfair competition,. the order is without 
foundation and eannot be sustained.®! It is also 
essential to the validity of the order that the facts 
found by the commission should furnish a sufficient 
basis therefor.5? The commission is not deprived 
of authority to make an order requiring the party 
complained of to desist from the practices charged 
by reason of the fact that the party had discon- 
tinued the practices;** and this is so, although the 
party promised to follow a different practice.°4 And 
for a still stronger reason is the commission not 
deprived of authority to make the order where the 
party contended that the statute under which the 
order was made was unconstitutional and where 
action taken by the government had temporarily 


put an end to the objectionable practices in any , 


event.®> 

Construction of order. An order commanding a 
manufacturer of moving picture films to desist from 
reissuing old films under new titles, as new pictures, 
and from advertising such pictures as pictures 
which have never before been exhibited, does not 
prohibit the remaking of a photo play in which an 
entirely new cast is used, or an entirely new pro- 
duction is made or where the original title is used, 
or reference made thereto in the advertising of the 
picture.5° 

Compliance with order. Acquisition by a corpora- 
tion of less than one sixth of the outstanding stock 
of a mill and the placing of its officer as one of 
seven directors of the mill is not a compliance with 
an order requiring it to cease using a name inelud- 
ing the word ‘‘mill’’ until it actually owned or 
operated a mill or factory.*” 

Operation and effect of order. The proceedings 
before the commission do not result in a final judg- 
ment or decree,®® but the restraining order of the 
commission is merely provisional,®® and has no bind- 
ing effect until it has received the judicial sanction 
of the circuit court of appeals, the commission itself 
being an investigating body and not a judicial 
tribunal.®° If the order is not complied with the 
had for sale the progeny of those 


hogs, and by the facts showing that} 353., 
the advertisement was first made in 53. 
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commission may make application to the proper cir- 
cuit court of appeals for the enforcement of it.* 
Also if the party complained of desires a review of 
the order he may apply to this court therefor.*? In 
either case the commission shall certify and file with 
its application a transcript of the entire record in 
the proceeding including all the testimony taken and 
the report and order of the commission.®* 

[§ 79%} (6) Who Are Subject to Orders of Com- 
mission. By the explicit provisions of the statute,%+ 
unless a person, partnership, or corporation is en- 
gaged in using ‘‘unfair methods of competition’’ 
the commission has no authority whatever to pro- 
ceed under the act.®° Nevertheless, it has been held 
that the general practice of the offender need not 
be unfair, since general practice may involve many 
methods, each conceived and to be applied for its 
particular desired result, but one act that consti- 
tutes an unfair practice may of itself be offensive 
to the act. 

Unincorporated associations of manufacturers are 
by the terms of the statute subject to the jurisdic- 
tion of the commission. 

[§ 79%] (7) Judicial Review of Order. As al- 
ready shown the order of the commission is pro- 
visional only and has no binding effect until it has 
received the judicial sanction of the cireuit court 
of appeals.°* This court acquires jurisdiction by 
the filimg of an application by the commission for 
the enforcement of the order, or by the party com- 
plained of for a review of the order, and by the fil- 
ing and certification by the commission of a tran- 
seript of the entire record in the proceedings in- 
cluding all the testimony taken and the report and 
order of the commission and on the giving of notice 
by the court to the party complained of.°® The 
jurisdiction so acquired is original rather than ap- 
pellate,’° even though its facts may have been so 
found as to be beyond controversy,’ and is limited 
to the enforcement or vacation of the order.” 

Disturbing findings of commission. The findings 


of the commission if supported by the testimony 
296 Fed.| Trade Commn., 296 Fed. 353. 

67. National Harness Mfrs. Assoc. 
v. Federal Trade Commn., 268 Fed. 


1883, and that excessive weight hogs 
were not desirable or used for breed- 
ing purposes. bei Dsr, Silver <CO,, Ve 
Federal Trade Commn., 289 Fed. 985. 


51. Federal Trade Commn. _ v. 
Gratz, 253 U. S. 421, 40 SCt 572, 64 
L. ed. 993 

52. Heuser v. Federal Trade 
Commn., 4 F. (2d) 632; Fox Film 
Corp. v. Federal Trade Commn., 296 
Fed. 353. 

[a] Rule applied.— Where the 


complaint issued and served by the 
trade commission charged that let- 
ters sent by respondent warning of 
infringement of patents and threaten- 
ing suits were not sent in good faith, 
with the intention of bringing suits, 
but for the purpose of injuring com- 
petitors, but no finding was made on 
such charge, an order to desist from 
threatening suits without intending 
in good faith to institute such suits 
and without bringing such _ suits 
within a reasonable time was held 
not warranted. Heuser v. Federal 
Trade Commn., 4 F. (2d) 632. 

{b] Findings held to support 
order.— The commission’s findings 
that a motion picture film producer 
reissued three old pictures under new 
titles as new photo plays, and ad- 
vertised such pictures as new pic- 
tures not previously -exhibited, and 
induced the public to believe them to 
be new pictures, supports an order 
to desist from reissuing old pictures 
under new titles as new pictures, as 
unfair competition. Fox Film:Corp. 


Federal Trade Commn., 285 Fed. 853; 


Fox Film Corp. v. Federal Trade 
Commn., supra. 

54. Fox Film Corp. v. Federal 
Trade Commn., supra. But see John 
CC.) Winston (Co> v. .HMederal -Trade 
Commn., 3 F. (2d) 961 (complaint 


by the commission to compel a re- 
spondent to cease a practice which 
respondent had on the advice of 
counsel abandoned, and offered to 
stipulate it would never do again, 
cannot be sustained). 


55. Sears v. Federal Trade 
Commn., 258 Fed. 307, 169 CCA 3238, 
6 ALR 358. 

56. Fox Film Corp. v. Federal 


Trade Commn., 296 Fed. 353. 
57. Federal Trade Commn. v. Pure 
Silk Hosiery Mills, Inc., 3 F. (2d) 105. 
58. Proper v. Bene, 295 Fed. 729. 
59. Sears v. Federal Trade 
Commn.,.258 Fed. 307) 169 CCA 323, 
6 ALR 358. 
60. Proper v. Bene, 295 Fed. 729. 
61. Heuser Vv. Federal Trade 
Commn., 4 F. (2d) 632. 
Judicial review of order see infra 


§ 79%. 

62. Heuser v. Federal ‘Trade 
Commn., 4 F. (2d) 632. 

63. Heuser v. Federal Trade 


Commn., supra. 

64... 38 St.catile 719 ci 31L § 5. 

65. Heuser v. , Federal Trade 
Commn., 4 F. (2d) 632; Mennen Co. 


v. Federal Trade Commn., 288 Fed. 
774, 776, 30 ALR 1120. 
66. Fox Film Corp. v. Federal 


705 (the statute defining a corpora- 
tion as any company or association, 
incorporated or unincorporated, or- 
ganized to carry on business for its 
own profit or that of its members). 


68. See supra § 79%. 

69. Heuser v. Federal Trade 
Commn., 4 F. (2d) 6382. 

[a] Settlement as to portions of 


record to be printed.—On petition for 
review of an order of the commission, 
made under Circuit Court of Appeals 
Rules, rule 19 (202 Fed. xiii, 118 
CCA xiii), relating to the printing 
of the record in ordinary appellate 
cases, is not applicable, but General 
Equity Rules, rule 75 furnishes an 
analogy for the proper practice; and 
as the commission is required to file 
a transeript of the record in case its 
order is not obeyed, or defendant 
feels aggrieved by the same, it is 
sufficient if the petitioner prepares 
and serves upon the commission a 
statement of those portions of the 
record which it deems should be 
printed, whereupon the commission 
may propose amendments, and, in 
case of disagreement, the matter 
shall be settled by the court. Na- 
tional Harness Mfrs. Assoc. y. Fed- 
eral Trade Commn., 261 Fed. 170. 

70. Butterick Co. v. Federal Trade 
Commn., 4 F. (2d) 910. 

71. . B. Silver Co. v. Federal 
Trade Commn., 292 Fed. 752. 

72. Minneapolis Chamber of Com- 
merce v. Federal Trade Commn., 280 
Fed. 45. 


118 [41 ¢.J.] 
are conclusive.’* But the court will examine the 
whole record and ascertain for itself whether there 
are material facts not reported by the commission ;‘* 
and if there is substantial evidence relating to such 
facts from which different conclusions reasonably 
may be drawn, and the interests of justice clearly 
require that the controversy be decided without 
further delay, the court has full power under the 
statute to do so without referring the matter to 
the commission for additional findings.’® 

Decree of the court should protect the right of 
the parties in such form as will be enforceable by 
the court,’® and, it has been said, should be on the 
lines adopted by courts of equity generally in hear- 
ing suits for injunction.” 

An injunction will not be granted by the court 
on application by the commission, where defendant 
is not continuing or threatening unlawful acts, since 
the commission ordered it to desist, and there is no 
reason to apprehend renewal of unlawful acts."** 

[§ 80] 3. Under State and Canadian Legislation— 
a. In General. Considering that the remedies pro- 


vided by the common law were inadequate, the legis- ~ 


latures of practically all the states of the union and 
of some of the provinces of Canada have enacted 
so-called anti-trust laws, condemning monopolies 
and combinations or contracts in restraint of trade 
and making them void as at common law and also 


77. 


73. Royal Baking Powder Co. v. 
Commn., 


Federal Trade Commn,, 281 Fed. 744; 
Minneapolis Chamber of Commerce 


supra}; 
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Butterick Co. v. Federal Trade 
L. B. Silver Co. v. 
Federal Trade Commn., 292 Fed. 752. 

78-44. L. B. Silver Co. v. Federal 
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rendering the parties thereto criminally lable, and 
liable in damages to third persons who have sus- 
tained injuries by reason of their acts.*° The power 
of state legislatures to deal with the subject, mat- 
ter, and to prohibit unlawful combinations to pre- 
vent competition, and in restraint of trade, and to 
prohibit and punish monopolies, is not open to 
question.4¢ Particular contracts and combinations 
induced by good intentions or having a beneficial 
effect may be included in the prohibition.** The 
legislatures may relax or tighten the stringency of 
the common-law rule, making lawful that which was 
unlawful at the common law, and condemning that 
which the common law authorized, as in its wis- 
dom seems best.*8 And having the power to pass 
laws of this character the power to provide pro- 


ceedings to enforce them exists as a matter of 


course.*® So the legislature may elassify agree- 
ments in restraint of trade, condemning some and 
authorizing others, if there are reasonable and 
proper economic, political, and social reasons for 
making the classification.®° ' 

[§ 81] b. Validity of Statutes®>'—(1) In General. 
The validity of the state anti-trust statutes has been 
almost uniformly upheld as against objections that 
they violated provisions of the federal and state 
organic law.®? The view generally taken is that the 
enactment of these statutes is a reasonable and valid 


to such combinations and agreements 
and to promote rather than suppress 
the same.” Northern Wisconsin Co- 
182 


v. Federal Trade Commn., 280 Fed. 
45; Federal Trade Commn. v. Curtis 
Pub. Co.,' 260 U. S.'568, 43 SCt 210, 
67 L, ed. 408. 

{a] Evidence held sufficient to 
sustain findings.—Southern Hardware 
Jobbers’ Assoc. v. Federal Trade 
Commn., 290 Fed. 773; Sears v. Fed- 
eral Trade Commn., 258 Fed. 307, 16 
CCA 323, 6 ALR 358. See Guarantee 
Veterinary Co. v. Federal Trade 
Commn., 285 Fed. 853 (a finding that 
an advertisement that the govern- 
ment had adopted the product adver- 
tised was false was sustained by 
proof that the only purchase of the 
product by the government was per- 
mission given by the government to 
the manufacturer of the product to 
substitute some of it for the manu- 
facturer’s own product, marketed un- 
der another name, which had been 
sold to the government). 

[b] Evidence held insufficient to 
sustain findings.— Federal Trade 
Commn. y. Thatcher Mfg. Co., 5 F. 
(2d) 615; Curtis Pub. Co. v. Federal 
Trade Commn., 270 Fed. 881 [aff 
260 U. S. 568, 438 SCt 210, 67 L. ed. 


408]. 

Federal Trade Commn. vy. 
Curtis Pub. Co., 260 U..S. 568, 43 SCt 
210, 67 L. ed. 408 [aff 270 Fed. 881]. 

[a] Evidence of private action to 
restrain unfair competition.—Where, 
pending proceedings before the com- 
mission to determine unfair competi- 
tion, a private suit was instituted by 
competitors against the company 
whose methods were under investi- 
gation, to restrain those methods as 
unfair competition, the decision in 
that suit for the defendant company, 
although it was not conclusive in the 
proceedings before the commission 
or on review thereof, is to be con- 
sidered by the supervisory court, with 
a view to avoiding conflicting hold- 
ings under’ substantially similar 
states of fact. Curtis Pub. Co. v. 
Federal Trade Commn., 270 Fed. 881, 
882 [aff 260 U. S. 568, 48 SCt 210, 67 
L. ed. 408]. 

75. Federal Trade Commn. v. Cur- 
tis Pub. Co., 260 U. S. 568, 438 SCt 210, 
67 L. ed. 408 [aff 270 Fed. 881]. 

76. Butterick Co. v. Federal Trade 
Commn., 4 F. (2d) 910. 


toe 


Trade Commn., supra. 

45. See statutory provisions. 

46. Waters-Pierce Oil Co. v. Texas, 
212 U.S. 86, 29 SCt 220, 53 L. ed. 417; 
National Cotton Oil Co. v. Texas, 197 
WeaS. 1b. 25. SCty379 5,497 ed, 5689), 
Smiley v. Kansas, 196 U. S. 447, 25 
Sct 289, 49 L. ed. 546; State v. Jack- 
son Cotton Qil Co., 95 Miss. 6, 19, 48 
S 300; Manning vy. Atlantic R. Co., 
188 N. C. 648, 125 SE 555. 

“Tt is for the legislature to de- 
clare what is inimical to public wel- 
fare, and it is only when it tran- 
scends the limit of legislative power 
that the courts may interpose to 
shield the fundamental law from vio- 


lation.” State v. Jackson Cotton Oil 
Co., supra. 
[a] Effect of federal legislation.— 


Neither the Clayton Anti-Trust Act 
of October, 1914, the act of March 21, 
1918 (40 U. S. St. at L. 451 ¢ 25), 
providing for federal control of rail- 
roads, nor the Federal Transportation 
Act of Febr. 28, 1920, interferes with 
the state’s power to punish railroad 
corporations for violation of Code 
(1906) §§ 4057, 5002, 5005 (Heming- 
way Code §§ 6685, 3281, 3287), relat- 
ing to consolidation of competing 
roads in restraint of trade, committed 
prior to the federal enactments. 
These statutes “neither legalize nor 
prohibit punishment for past viola- 
tions of state laws.’ State v. South- 
ern Ri Co,, ::126) Miss: 875; 892 $8 
769. 
foe ahi of such statutes see infra 

47. International Harvester Co. v. 
Missouri, 234 U. S. 199, 34 SCt. 859, 
58 L. ed. 1276, 52 LRANS 525 [aff 
237 Mo. 369, 141 SW 672]. 

48. Doherty v. Rice, 186 Fed. 204, 


0. 

‘Tf in the course of time changing 
conditions should give rise to eco- 
nomic views and public opinion wip- 
ing out the prejudice hitherto enter- 
tained with reference to such com- 
binations and they should come to be 
regarded as beneficial rather than in- 
jurious to the public interest, there 
is no doubt of the power of the legis- 
lature to completely reverse the pub- 
lic policy of the state with reference 


op. Tobacco Pool vy. Bekkedal, 
Wis. 571, 589, 197 NW 936. 

49. Waters-Pierce Oil Co. v. Texas, 
re U.S. 86, 106, 29 SCt 220, 53 L. ed. 

“The limit of the full control which 
the State has in the proceedings of its 
courts, both in civil and criminal 
cases, is subject only to the qualifi- 
cation that such procedure must not 
work a denial of fundamental rights 
or conflict with specific and applica- 
ble provisions of the Federal Consti- 
tution.” West vy. Louisiana, 194 U. S. 
258, 2638, 24 SCt 650, 48 L. ed. 965 
[quot Waters-Pierce Oil Co. v. Texas, 
supra]. 

Proceedings for enforcement see 
infra §§ 195-226, 229-258. ; 

50. Northern Wisconsin Co-op. To- 
bacco Pool y. Bekkedal, 182 Wis. 571, 
197 NW 936. 

51. Construction: 

In favor of validity see infra § 84. 
Of Clayton Act see supra § 76. 
RE Seta Anti-Trust Act see supra 

52... U. §.—International Harvester 
Co. v. Missouri, 234 U. S..199, 84 SCt 
859, 58 L. ed. 1276, 52 LRANS 525 
[aff 237 Mo. 369, 141 SW 672]; Car- 
roll v. Greenwich Ins. Co., 199 U. S. 
401, 26 »SCt (665. 50" au.. ed’ 246, 

Cal.—Peo, v. Sacramento Butchers” 
Protective Assoc., 12 Cal. A. 471, 107 
Petes a2 os 


lowa.—State v. Fairmont Creamery 
Co., 153 Iowa 702, 1838 NW 895, 42 
LRANS 821. 


Ky.—Gay v. Brent, 166 Ky. 833, 179 
SW 1051. 

Mass.—Com. v. Dyer, 243 Mass. 472, 
138 NE 296 [certiorari den 262 U. S. 
751, 438 SCt 700, 67 L. ed. 1214]; In re 
Opinion of Justices, 211 Mass. 620, 
99 NE 294; In re Opinion of Justices, 
193 Mass. 605, 81 NE 142; Com. v. 
Strauss, 191 Mass. 545, 78 NE 136. 

Mich.—Bingham v. Brands, 119 
Mich. 255, 77 NW. 940. 

Minn.—State v. Fairmont Creamery 
Co., 202 NW 714; State v. Standard 
Oil Co., 111 Minn. 85, 126 NW 527. 

Miss.—Standard Oil Co. v. State, 
104 Miss. 886, 61 S 981, 982; Delmas 
Vo Pascagoula: St.. R.,,,ete.,, Co,,. 103 
Miss. 235, 60.S 210, 211; State v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


y 
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exercise of the police power of the state,** and | provisions of their property without due process of 


that the statutes are not in violation of tite Four- 
teenth Amendment of the constitution of the United 
States,°* and do not deprive those subject to their 


Jackson Cotton Oil Co., 
48 S 300. 

Mo.—State v. Armour Packing Co., 
265: Mo...121, 176 SW 382; Finck v. 
Schneider Granite Co., 187 Mo. 244, 
86 SW 213, 106 AmSR 452. 

N. Y.—Matter of Davies, 168 N. Y. 
89, 61 NE 118, 56 LRA 855. 32 NYCiv 
Proc 163. 

Oh.—State v. Buckeye Pipe Line 
Co.,.61 Oh. St. 520, 56 NE 464; State 
v. Jacobs, 10° OhS&CP 252,'7 ‘OhNP 
261; State v. General Fire Extinguish- 
er Co.,,9 OhNPNS 438. ; 

S. C.—State v. Virginia-Carolina 
Chemical Co., 71 S. C..544, 51.SE 455. 

Tenn.—State v. Witherspoon, 115 
Tenn. 138, 90 SW 852; State v. Schlitz 
Brewing Co., 104 Tenn. 715, 59 SW 
1033, 78 AmSR 941; Bailey v. Master 
Plumbers Assoc., 103 Tenn. 99, 52 SW 
853, 46 LRA 561. 

Tex.— Houck v. Anheuser-Busch 
Brewing Assoc., 88 Tex. 184, 30 SW 
869; Waters-Pierce Oil Co. v. State, 
48 Tex.,Civ. A. 162, 106. SW 918 [aff 
212. Sia86; 29, SCt 220,-53.L.. ed, 
417]; Texas Brewing Co. v. Durrum, 
4{Civ. A.) 46 SW 880; Waters-Pierce 
Our Co ve State, 19, )Tex:., Civ. Az. J, 
44 SW 936 [aff 177 U. S. 28, 20 SCt 
518, 44 L. ed. 657]. 

Wis.—State v. P. Lorillard Co., 181 
Wis. 347, 193 NW 613. 

But compare In re Stewart, 34 Ont. 
L. 183, 8 OntWR 509 (construing Rev. 
St. [1914] ec 192 §§ 250, 254) and 
Agriculture § 11 text and notes 70, 
71. 


95 Miss. 6, 


“The purpose of such statutes is to 
secure competition and preclude com- 
binations which tend to defeat it. 

. . There is nothing in the Consti- 
tution of the United States which pre- 
cludes a State from adopting and en- 
forcing such podlicy.” International 
Harvester Co. v. Missouri, 234 U. S. 
199, 209, 34 SCt-859, 58 L...ed. 1276, 
52 LRANS 525. 

53. Ind.—Knight, etce., Co. v. Mil- 
ler, 172 Ind. 27, 87 NE 823, 18 AnnCas 
1146 


Iowa.—State v. Fairmont Creamery 
Co., 153 Iowa 702, 133 NW 895, 42 
LRANS 821. 

Mass.—Com. vy. Strauss, 191 Mass. 
545, 78 NE 136, 11 LRANS 968, 6 Ann 
Cas 842. 

Minn.—State v. Standard Oil Co., 
111 Minn. 85, 126 NW 527%. 

Nebr.—State v. Drayton, 82 Nebr. 
254, 117 NW _ 768, 130 AmSR_ 671, 
23 LRANS 1287. 

Ss. C—State v. Virginia-Carolina 
Phemical Co.,. 71, 8S. C, 544,51 SH 455. 

D.—State v. Central Lumber COs, 
24 Ss a 136, 123 NW 504, 42 LRANS 
804 [aff 226 <AToy, Sei, 1D 70331 8Ct 66; 
57 L. ed. 164]. 

Tex.—Waters-Pierce Oil Co. v. 
State, 19 Tex. Civ. A. 1. 44 SW 936 
fat 177 U. S. 28, 20 SCt 518, 44 L. ed. 
657). 

“Statutes ... [prohibiting pools, 
trusts and combinations in restraint 
of trade] are bottomed upon _ those 
police powers which are inherent 
rights of sovereignty.” State v. 
Standard Oil Co., 218 Mo. 1, 382, 116 
SW 902 [aff 224 U. S. 270, 32, SCt 
406, 56 L. ed. 760]. 

54. In re Bell, 69 Kan. 855, 76 P 
1129; State .v. Jack, 69 Kan. 387, 76 
P 911, 1 LRANS 167, 2 AnnCas 171 
{aff 199 U. S. 372, 26 SCt 73,, 50 L. 
ed. 234, 4 AnnCas 689]; Com. v. 
Strauss, 191. Mass. 545, 78 NE 136, 
11 LRANS 968, 6 AnnCas 842; State 
v. Drayton, 82 Nebr. 254, 117 NW 768, 
130 AmSR 671, 23 LRANS 1287; State 
v. Shippers’ Compress, etc., Co., 95 
'Tex. 603, 69 SW 58 [aff (Civ. A.) 67 


SW 1049]. 

55. U. S.—Mallinckrodt Chemical 
‘Works v. Missouri, 238 U. S. 41, 35 
SCt 671, 59. L. ed. 1192; Central Lum- 
ber Co. v. South Dakota, 226 s0,).S,,1 52, 


-38 SCt 66, 57 L. ed. 164; German Al- 


laws.58 


liance Ins. Co. v.:Hale, 219 U. S. 307, 
31 SCt 246, 55 L. ed. 229; Hammond 
Packing Co. v. Arkansas, 212 U. S. 
322, 29. SCt, 370, 53 L. ed, 530, 15 Ann 
Cas 645; National Cotton Oil Co. v. 
State? L97SUL Sv) 1153) 25) SCt 0379; 549 
L, ed. 689. 

Mich.—Hartford F. Ins. Co. v. Ray- 
mond, 70 Mich. 485, 38 NW 474. — 

Minn.—State v. Standard Oil Co., 


111 Minn. 85, 126 NW 527 
Miss.—Nugent vy. Robertson, 126 
Miss. 419, 88 S 895. 


Mo.—State v. Firemen’s Fund Ins. 
mai 152 Mo. 1, 52: SW 595, 45 LRA 


N. Y.—In_re Davies, 168 N. Y. 89, 
61 NH,118, 56 LRA 855. 

S)° C=State © v. Virginia-Carolina 
Chemical Co., 71.S! C. 544, 51 SE 455. 

Tex.— Texas Brewing Co, v. Dur- 
rum, (Civ. A.) 46 SW 880; Waters- 
Pierce Oil Co. v. State, 19 Tex. Civ. A: 
144 SW 936 [aff 177 U. S. 28, 20 SCt 
518, 44 L. ed. 657]. 

[a]. Combinations to prevent sales 
to particular persons. — Anti-Trust 
Act (Acts ,[1899], p.257.c¢ 148), pro- 
hibiting combinations to prevent deal- 
ers and manufacturers from selling 
supplies to any dealer, manufacturer, 
or artisan, who is not a member of 
the combination, does not deprive cor- 
porations, combining in violation of 
the act, of their property without due 
process of law, in violation of the 
Fourteenth Amendment to the federal 
constitution. Knight, etc., Co. v. Mil- 
ae Ind. 27, 87 NE 823, 18 AnnCas 

[b] Prohibiting purchaser from 
dealing in goods of others.—The sale 
of goods on condition that the pur- 
chaser shall not deal in the goods of 
other persons may be forbidden by 
statute without. violating the due 
process clause of the federal consti- 
tution. Com. v. Strauss, 191 Mass. 


545, 78 NE 136, 11 LRANS 968, 6 
AnnCas 842. 
[c] Examination of witnesses to 


prepare complaint or prepare for 
trial—An anti-trust statute which 
provides that the attorney-general 
may, on application, obtain an order 
of court directing the persons men- 
tioned therein to appear before the 
court and answer such questions as 
may be put‘to them, and produce 
papers, documents, and books con- 
cerning any alleged illegal contract 
or combination in violation of the 
statute, is not unconstitutional as de- 
priving any person of life, liberty, or 
property, without due process of law. 
“The application authorized by the 
statute under consideration cannot be 
made by a private citizen, or by a 
party to a personal controversy, but 
only by the attorney-general, in be- 
half of the state, representing all cit- 
izens, aS a party to an action to be 
prosecuted for the common welfare. 
It must be made by the law officer 
of the state, acting upon the responsi- 
bility of his office, and the testimony 
must be material and necessary, so 
that there is reasonable protection 
against danger of abuse. No general 
inquiry into private affairs is al- 
lowed, nor general ‘production of 
books and papers is required.” In re 
Davies, 168 N. Y. 89, 106, 61 NE 118, 
56. LRA. 855. 

[d] Filing affidavit alleging non- 
participation in trust or combination. 
—A statute requiring officers of a 
corporation to file only with the 
secretary of state an affidavit in 
the form prescribed by statute set- 
ting forth the nonparticipation of 
the corporation in any pool, trust, 
agreement, or combination under pen- 
alty of forfeiture of charter for 
right to do business in the state, 
is not unconstitutional _ as depriv- 
ing the corporation of its property 


without due process of law or as! 


law,°> or deny to them the equal protection of the 
So it has been held that they are not in 
violation of the commerce clause of the federal 


denying equal protection of the law. 
The act is, in this respect, fairly 
within the wide range of discretion 
that the states enjoy in the matter 
of classification. Missouri, ete., R. 
Co: v.Cade,''233 .U. S. 642, 650, 34 
SCt 678, 58 L.: ed. 1135. 

[e] Production of books and pa- 
pers.—A state statute requiring cor- 
porations to produce books and pa- 
pers, which has been construed by 
the highest court of the state to the 
effect that its requirements are satis- 
fied by a bona fide effort to comply 
with its provisions or a reasonable 
showing of inability to comply there- 
with, is not an arbitrary and unjust 
exercise of authority repugnant to 
the due process clause of the Four- 
teenth Amendment, and it has been 
so held as to such provisions in the 
Arkansas Anti-Trust Law. Hammond 
Packing Co. v. Arkansas, 212 U. &. 
322, 29° SCt 370, 53 L. ed. 530, 15 Ann 
Cas 645. 

56. U. S.—Central Lumber Co. v. 
South Dakota, 226 U. S. 157, 33 SCt 
66,. 57. Li. ed.’ 164" [aff "24'S. “D.°136) 
123 NW 504, 42 LRANS 804]; Eubank 
v. Richmond; 226) 'U0'S.7137 433'°SCt 
76, 57 L. ed. 156, 42 LRANS 1123; 
Southern Cotton Oil Co. v. Texas, 
197 U. S.. 134, 25 SCt 383, -49- L. ed? 
696 [aff (Tex. Civ.* A.) 72) SW. 2435 
mem]; National Cotton Oil Co. v. 
Texas; 197 “Wr S. 15,225 S Ct 37.9749 
mre: 689 [aff (Tex. Civ. A.) 72 SW 
6 : 

Ind.—Knight, etc., Co. v. Miller, 172 
Ind. 27, 87 NE 823, 18 AnnCas 1146. 

Iowa.—State v. Fairmont Creamery 
Co., 153 Iowa 702, 133 NW 895, 42 
LRANS 821. fe 

6 


Miss.—Nugent vy. 
Miss. 419, 88 S 895. 

Mo.—State v. Mallinckrodt Chem- 
ical Works, 249 Mo. 702, 156 SW 967; 
State v. Standard Oil Co., 218 
Mo. 1, 116 SW 902 [aff 224 U. S. 
270, 32 SCt 406, 56 L. ed. 760]; State 
vy. Firemen’s Fund Ins. Co., 152 Mo. 
1, 52 SW 595, 45 LRA 363. 

S. C—State v. Virginia-Carolina 
Chemical Co.,'71 S. C. 544, 51 SE 455. 

S. D.—State v. Central Lumber Co., 
ae D. 136, 123 NW 504, 42 LRANS 
804. 

Tenn.—State v. Schlitz Brewing Co., 
AE Tenn. 715, 59 SW 1033, 78 AmSR 

Tex.—Texas Brewing Co. v. Dur- 
rum, (Civ. A.) 46 SW 880; Waters- 
Pierce Oil Co. v. State, 19 Tex. Civ. 
A, 1, 44 SW 936. 

[a] Construction of Fourteenth 
Amendment.—That provision of the 
constitution does not prevent legisla- 
tion which embraces all persons or 
things that naturally belong to the 
Same class and are similarly situ- 
ated and upon whom it must operate 
equally and uniformly. If the statute 
affects all corporations violating it 


Robertson, 


alike it does not deny to any the 
equal protection of the laws. State v. 
Standard Oil Co., 218 Mo. 1, 3, 116 SW 


902 faff 224 U.S. 270, 32: SCt 406, 56 
L. ed. 760]. 

[b] Unfair discrimination between 
localities.—(1) A statute punishing 
one engaged in producing or manu- 
facturing any commodity in general 
use who, for the purpose of prevent- 
ing competition, discriminates be- 
tween sections or communities in the 
state by selling the commodity at a 
lower rate in one section than in an- 
other, is not invalid as denying the 
equal protection of the laws. Eubank 
v. Richmond, 226 U. S. 137, 33 SCt 76, 
57 L. ed. 156, 42 LRANS 1123; State 
v. Central Lumber Co., 24 S. D. 136, 
123 NW 504, 42 LRANS 804. (2) And 
neither is a statute invalid on that 
ground which provides that the buy- 
ing of certain commodities shall be 
considered unlawful discrimination 
when carried on for the purpose of 


x 
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constitution,®” or in violation of state constitutional 
provisions, as depriving those subject thereto of 
the right of contract,°> or of their personal lib- 
So also the making of an anti-trust statute 
applicable to the carrying on of a trust subsequent 
to its enactment, although formed prior to the en- 
actment of the statute, does not render it unconsti- 
tutional as impairing the obligation of a contract.®° 
However, some state anti-trust acts have been held 
void on the ground that they prescribed no standard 
of conduct which it is possible to know in advance 


erty.5° 


and conform to.*4 


[§ 82] (2) Statutory Exceptions and Exemptions. 
Statutes denouncing combinations in restraint of 
trade but exempting any organization or association 
having no capital stock or not engaged in the busi- 
ness of mining, manufacturing, or transporting any 
article or commodity, have been held void as in vio- 
lation of the Fourteenth Amendment of the federal 
constitution,®? and as being equally obnoxious to 
well settled and long established principles that lie 


destroying the business of the com- 
petitor by paying more for such com- 
modities in one locality than any 
other, after making allowance for the 
difference in quality and cost of 
transportation. State v. Fairmont 
Creamery Co., 153 Iowa 702, 133 NW 
895, 42 LRANS 821. 

57. State v. Fairmont Creamery 
Co., (Minn.) 202 NW 714. 

58. State v. Fairmont Creamery 
Co., (Minn.) 202-NW 714; State v. 
Firemen’s Fund Ins. Co., 152 Mo. 1, 
52 SW 595, 45 LRA 363; State v. 
Schlitz Brewing Co., 104 Tenn. 715, 
59 SW 1033, 78 AmSR 941. But see 
Niagara F. Ins. Co. v. Cornell, 110 
Fed. 816 (holding that Nebr. L. [1897] 
ec 81, prohibiting combinations among 
fire insurance companies and relating 
to rates, commissions, or means of 
transacting business was unconstitu- 
tional as preventing freedom of 
contract). 

59. In re Davies, 168 N. Y. 89, 61 
NE 118, 56 LRA 855; State v. Schlitz 
Brewing Co., 104 Tenn. 715, 59 SW 
1033, 78 AmSR 941; Texas Brewing 
aes v. Durrum, (Tex. Civ. A.) 46 SW 

60. State v. Missouri, etc., R. Co., 
99 Tex. 516, 528, 91 SW 214, 5 LRANS 
783, 138 AnnCas 1072. 

“The state may, in the exercise of 
its police power, prohibit the continu- 
ance in the future of those things 
already in existence which are so in- 
jurious to the rights and interests of 
its citizens generally as to justify 
Such an exercise of the power 
whether the continuance of the things 
is provided for by contract or not. 
The same power which may upon suf- 
ficient occasion, destroy other prop- 
erty of the citizen to secure the gen- 
eral welfare, may, to the same end, 
destroy the binding obligation of con- 


tracts.” State v...Missouri, etce., R. 
Co., Supra. 
61. American Seeding Mach. Co. v. 


Kentucky, 236 U. S. 660, 35 SCt 456, 
59 Lined. 73) Prev, 1520 Key 589) 153 
SW 972]; Collins v. Kentucky, 234 
U. S. 684, 34 SCt 924, 58 L. ed. 1510 
[rev 141 Ky. 564, 13 SW 233]; Inter- 
national Harvester Co. v. Kentucky, 
Za 4 NOpo Sie O89, Voss Ol. 9 44c)  OO) aesecs 
1484 [rev 149. Ky. 41, 147 SW 760]; 
International Harvester Co. v. Ken- 
tucky, 234 U. S. 216, 34 SCt 853, 58 
L. ed. 1284 [rev 147 Ky. 564, 144 SW 
1064, 147 Ky. 795, 146 SW 12, 148 Ky. 
572, 147 SW 1199]; Gay v. Brent, 166 
Ky. 833, 179 SW 1051 [Loverr Com. v. 
International Harvester Co., 131 Ky. 
551, 115 SW 708, 133 AmSR 256]. 

“Tf business is to go on, men must 
unite to do it and must sell their 
wares. To compel them to guess on 
peril of indictment what the com- 
munity would have given for them if 
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at the very foundation of state constitutional law, 
the substance of which is that all laws to prevent 
and punish crimes and offenses of every nature must 
operate equally and alike upon all persons, except 
when reasonable classification is permissible.®* And, 
while there is authority to the contrary,** it has 
generally been held that anti-trust statutes which 
except from their operation agricultural products 
or live stock, while in the hands of producers, are 
in violation of the Fourteenth Amendment of the 
federal constitution as constituting a denial of the 


equal protection of the laws,® and also of a state 


Labor unions. 


the continually changing conditions 
were other than they are, to an un- 
certain extent; to divine prophetically 
what the reaction of only partially 
determinate facts would be upon the 
imaginations and desires of pur- 
chasers, is to exact gifts that man- 
kind dgves not possess.” ' International 
Harvester Co. v. Kentucky, 234 U. S. 


TPO ug ES Oie sh ka ot Ve EGE 
1284. 

62. Com. y. Hatfield Coal Co., 186 
ike CM MAE SINS ale : 

63. Com. v. Hatfield Coal Co., 
supra. 

64. State v. Schlitz Brewing Co., 


104 Tenn. 715, 59 SW 1033, 78 AmSR 


In support of this view it was 
said: ‘Farmers and stock-raisers ... 
when acting within their limited 
sphere of immunity from those penal- 
ties, have, at most, but few oppor- 
tunities and slight facilities for im- 
pairing competition and controlling 
prices, while those of many of the 
other ‘pursuits have such opportuni- 
ties and facilities almost without 
limit. This difference alone, to say 
nothing of others that may have been 
in the minds of legislators, is amply 
sufficient to justify the classification 
made and place it beyond judicial re- 
view. It might be truly said, in op- 
position to the distinction just drawn, 
that agricultural products and live 
stock furnish the basis for some of 
the most hurtful and oppressive 
trusts, combines, and corners known 
to the history of trade; and yet, 
it is certain that none of these have 
ever been, or can ever be, projected 
and carried out by farmers or stock 
raisers when dealing alone with their 
products or live stock while yet in 
the possession of the producer or 
raiser. It is wholly impracticable, 
not to say impossible, for them, as 
individuals, and while each one re- 
tains the possession of his farm prod- 
ucts or live stock, to conduct deal- 
ings in relation thereto that will or 
can seriously impair competition and 
injuriously affect prices; and if they, 
the better to accomplish that end, by 
mutual consent place their commodi- 
ties under the control of a common 
agency, and subject them to agreed 
rules and schedules, they thereby sur- 
render the possession contemplated 


by the Act, and are no longer of the} 


excepted class, but of the other one, 
and subject to all the penalties laid 
upon it.” State v. Schlitz Brewing 
Co. 104 Tenn, 715,735, 59 SW 10333 
78 AmSR 941. 

65. Dis. op. McKenna, J., in Con- 
nolly v. Union Sewer Pipe Co., 184 
U. S. 540, 22 SCt' 431, 46 L. ed. 679 
[aff 99. Fed. 354]; In. re* Grice, 979 
Fed. 627 [rev on other grounds 169 


except labor unions from their operation.®’ 
decisions hold that this amounts to a denial of the 
equal protection of the laws to all persons not mem- 
bers of the union,®® while on the contrary other 
decisions hold that this is a reasonable classifica- 


constitutional provision that in all cases where a 
general law can be made applicable no special law 
shall be passed.*® 


Anti-trust statutes in some states 
Some 


U. S. 284, 18 SCt 323, 42 L. ed. 748]; 
Brown v. Jacobs Pharmacy Co., 115 
Ga. 429, 41 SEH 553, 90 AmSR 126, 57 
LRA 547; State v. Waters-Pierce Oil 
Cor, MCBex: “Civ = AC) 6S Ws 1054. EDO 
same effect State v. Cudahy Packing 
Co., 33 Mont. 179, 82 P 838, 114 AmSR 
804, 8 AnnCas 717 (a statute, pro- 
hibiting combinations for the purpose 


of fixing the price or regulating the - 


production of any article of com- 
merce and exempting from its provi- 
sions persons engaged in horticulture 
or agriculture, is void as in violation 
of the equal protection clause of the 
federal constitution). , 

[a] In support of this view it was 
said: “If combinations of capital, 
skill, or acts, in respect of the sale or 
purchase of goods, merchandise, or 
commodities, whereby such combina- 
tions may, for their benefit exclu- 
sively, control or establish prices, are 
hurttul to the public interests and 
should be suppressed, it is impossible 
to perceive why like combinations in 
respect of agricultural products and 
live stock are not also hurtful. Two 
or more engaged in selling dry goods, 
or groceries, or meats, or fuel, or 
clothing, or medicines, are, under the 
statute, criminals, and subject to a 
fine, if they combine their capital, 
skill or acts for the purpose of estab- 
lishing, controlling, increasing, or re- 
ducing prices, or of preventing free 
and unrestrained competition amongst 
themselves or others in the sale of 
their goods or merchandise; but their 
neighbors, who happen to be agri- 
culturalists and live stock raisers, 
may make combinations of that char- 
acter in reference to their grain or 
live stock without incurring the pre- 
scribed penalty. ... To declare that 
some of the class engaged in domestic 
trade or commerce shall be deemed 
criminals if they violate the regula- 
tions prescribed by the State for the 
purpose of protecting the public 
against illegal combinations formed 
to destroy competition and to control 
prices, and that others of the same 
class shall not be bound to regard 
those regulations, but may combine 
their capital, skill or acts to destroy 
competition and to control prices for 
their special benefit, is so manifestly 
a denial of the equal protection of the 
laws that further or extended argu- 
ment to establish that position would 
seem to be unnecessary.” Connolly 
v. Union Sewer Pipe Co., 184 U. S. 
540, 568, 22 SCt 431, 46 L. ed. 676. 

66. Union Sewer Pipe Co. v. Con- 
nolly, 99 Fed. 354 [aff 184 U. S. 540, 22 
SCt 431, 46 L. ed. 679]. 


67. See statutory provisions. 
68. Niagara F. Ins... Co. v. Cor- 
nell, 110 Fed. 816, 825; State v. 


Waters-Pierce Oil Co., (Tex. Civ. A.) 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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protection clause of the federal constitution.®® 


x 


‘ 


§§ 82-83] 


tion and that the statute is not by reason of the 
exception void as being in violation of the equal 
This 
latter view is perfectly sustained by a large number 
of analogous decisions which hold that labor com- 
binations are not objectionable as constituting a 
monopoly or as being in restraint of trade, that 
labor is not a commodity or an article of commerce 
within the meaning of state anti-trust statutes, and 
that labor combinations are not within the prohibi- 
tion of these statutes,’° and also by a decision of 
the United States supreme court which assumes the 
validity of the Clayton Act which contains a provi- 
sion that nothing in the federal anti-trust laws shall 
be construed to forbid the existence of labor com- 
binations or to forbid their members to carry out 
their legitimate objects.” It must be borne in mind, 
however, that although a labor union is not itself 
a monopoly or a combination in restraint of trade, 
it may, like combinations of capital, be guilty of 
acts which are in restraint of trade, or which con- 
stitute monopoly.7!% 

Exempting building and loan associations from 
making anti-trust affidavits. So also it has been 
held that a provision in an anti-trust act, for the 
making of an anti-trust affidavit, is not invalid by 
reason of the fact that it exempts from its opera- 
tion corporations organized under the building and 
loan association laws of the state, since the corpo- 
rations organized under those laws differ essentially 
from corporations organized under the general stat- 
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ute for pecuniary profit.”? 

[§ 83] c. Definitions and Distinctions in Terms 
Used.72 As in the Federal Anti-Trust Act,’* the 
terms ‘‘monopolies’’ and ‘‘restraint of competi- 
tion’’ as used in the state anti-trust acts denote 
two distinct things—a monopoly usually, if not al- 
ways, restrains competition, and usually is the result 
of a restraint of competition, but a restraint in 
competition may not extend to the degree of creat- 
ing a monopoly.” 

‘‘Arrangement.’’ The word ‘‘arrangement’’ in 
an anti-monopoly act, making every ‘‘contract, 
agreement, arrangement or combination’’ whereby 
a monopoly may be created, or whereby competi- 
tion may be restrained, unlawful, has a broader 
meaning than either the word ‘‘contract,’’ ‘‘agree- 
ment,’’ or ‘‘combination,’’ and it may include each 
and all of these things, and more, and means the 
disposition of measures for the accomplishment 
of a purpose,’® and a structure or combination of 
things in.a particular way for any purpose, and 
one buying the business of his competitors under an 
agreement binding them not to engage therein for a 
specified time within specified territory, for the 
purpose of creating a monopoly, or whereby com- 
petition may be restrained, makes an ‘‘arrange- 
ment’’ prohibited by the act.* 

‘‘Trade’’ or ‘‘commerce.’’ <A laundry business 
is not ‘‘trade’’ and ‘‘commerce’’ within a statute 
protecting ‘‘trade’’ and ‘‘commerce’’ against un- 
lawful restraints, combinations, and monopolies.*® 


67 SW 1057. See Chicago, etc., Coal 
Co, wv. -Peo., 214 11], 421, 73 NE 770 
[aff 114 Ill. A. 75]; Peo. v. Butler St. 
Fdy., etc., Co., 201 Ill. 236, 66aNE 349 
(both holding that an anti-trust act 
providing that, where, in mining, 
manufacturing, or production of arti- 
cles of merchandise the cost of which 
is mainly made up of wages, it shall 
not be unlawful for persons, firms, or 
corporations to enter into joint ar- 
rangements oi any sort, the principal 
object or effect is to maintain or in- 
crease wages, is in violation of the 
equal protection clause of the federal 
constitution). ) 

“By saying that associations of la- 
boring men are exempt from the pro- 
visions of the statute, it is thereby 
stated, in meaning, that unorganized 
labor must pay the penalties of a 
criminal statute for an act done by 
a member of an organization, and by 
him done with impunity. On one side, 
by this legislation, we have organized 
labor. Those men are not amenable 
to the statute. On the other side we 
have men who do not belong to or- 
ganized labor,—farmers, merchants, 
professional men, laborers, aS well as 
all others. They are amenable, and 
by this statute that is called ‘equal 


protection.’ I do not believe it.” 
Niagara <F.\4 Ins. *Co: v. ‘Cornell, 
supra. 

69. International Harvester Co. v. 


Missouri, 234 U. S. 199, 34 SCt 859, 58 
L. ed. 1276, 52 LRANS 525 [aff 237 
Mo. 369, 141 SW 672]; State v. Stand- 
ard Oil Co., 218 Mo. 1, 116 SW 902 
[aff 224 U. S. 270, 32 SCt 406, 56 L. ed. 
760]; State v. Coyle, 8 Okl. Cr. 686, 
130)P:°316, 

[a] In support of this view it was 
said: (1) ‘While it is true those stat- 
utes are limited in their scope and 
operation to persons and corporations 
dealing in commodities, and do not 
include combinations of persons en- 
gaged in labor pursuits, yet it must 
be borne in mind that the differentia- 
tion between labor and property is so 
great that they do not belong to the 
same general or natural classification 
of rights, or things, and have never 
been so recognized by the common 
law, or by legislative enactments. 
They stand upon entirely different 


.32 SCt 406, 56 L. ed. 760]. 


footings, and the laws pertaining to 
the one are entirely different from 
those pertaining to the other. Labor 
has always been considered in the 
nature of an attribute to man, and 
partakes more or less of his indi- 
viduality, and personal liberty, -and 
is inseparable from his person. Labor 
and labor organizations are controlled 
and protected by laws enacted to op- 
erate largely upon the individuals 
personally, and not so much as upon 
the products of their labor, called 
commodities; while, upon the other 
hand, commodities are nothing but 
property, and have no personal con- 
nection with the owner whatever, 
Legislation affecting property and 
property rights will in no manner in- 
terfere with the personnel of the 
owner. But that is not true of laws 
regarding labor, for the reason that 
the moment you enact laws affecting 
labor, that moment and by that law 
you affect the personnel of the la- 
borer. I am not speaking of those 
laws which are enacted to secure the 
wages due for labor, but I am _ re- 
ferring to the laws that are applica- 
ble to labor itself; such as those 
guaranteeing to the person the right 
to labor, the right to contract to 
labor, and the right to agree upon 
prices to be paid therefor, as well as 
those which prevent involuntary sery- 
itude, etc. This classification of the 
laws regarding labor and property 
has always been recognized, by all 
nations, in all ages; and those laws 
which apply to the one have never 
been considered or looked upon as 
being special and class-legislation, be- 
cause they do not embrace both.” 
State v. Standard Oil Co., 218 Mo. 1, 
371, 116 SW 902 [aff 224 U. 


classification is not invalid because 
of simple inequality. We said in 
Atchison, etc., R. Co. v. Matthews, 174 
WSS 96) S106; 19SEC! 16095435 red. 
909, by Mr. Justice Brewer, “The very 
idea of classification is that of in- 
equality, so that it goes without say- 
ing that the fact of inequality in no 
manner determines the matter of con- 
stitutionality. Therefore, it may be 
there is restraint of competition in a 
combination of laborers and in a com- 


bination of purchasers, but that does 
not demonstrate that legislation 
which does not include either com- 
bination is illegal. Whether it would 
have been better policy to have made 
such comprehensive classification it is 
not our province to decide. In other 
words, whether a combination of 
wage earners or purchasers of com- 
modities called for repression by law 
under the conditions in the State was 
for the legislature of the State to 
determine.” International Harvester 
Co. v. Missouri, 234 U. S. 199, 210, 34 
ae 859, 58 L. ed. 1276, 52 LRANS 
70. See infra §§ 164-167. 


71. See infra § 164. 

714. See infra § 164. 

72. Peo. v: Butler St. Fdy., etc., 
Co., 201 Ill. 286, 66 NE 349. 

73. Cross references: 


Articles and commodities within pro- 
oo of statutes see infra §§ 99- 
fh Federal Anti-Trust Act see supra 
58. 
In respect of combinations or agree- 
Aang to fix price of labor see infra 
170. 
See supra § 58. 
75. Peo, v. American Ice Co., 120 
NYS 4438, 455. . 


76. Peo. v. American Ice Co, 
supra. 
"7. Peo.-v.,’ American® Ices Coz, 
supra. 


78. State v. McClellan, 155 La. 37, 
43, 98 S 748, 31 ALR 527. 

“The business of the laundry 
not to lease or to sell, nor does a 
laundry deal in goods, wares, and 
merchandise, or other commodities. 
Nor has. it anything to do with the 
fixing of the prices of commodities. 
In other words, there is absolutely 
nothing in connection with the busi- 
ness carried on by the laundry, or the 
method pursued in operating the 
laundry business, that would bring 
the laundry within any definition of 
‘trade’ or ‘commerce,’ in the sense in 
which those words are used in the 
statute, or that would even suggest 
to the ordinary mind that such laun- 
dry was a concern engaged in trade 
and commerce.” State v. McClellan, 
supra, 


is 
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‘*Any article or thing whatsoever. Nor is such 
business included in the terms ‘‘any article or thing 
whatsoever.’’7® 

‘‘Commodities.’’ The term ‘‘commodities’’ is a 
broader term than the term ‘‘merchandise’’ and 
may mean almost any article of movable or per- 
sonal property. It has been held to include shares 
of stock.7°% 

eClotamoditysre convenience and repair.’’ And an 
agreement to fix the price of laundry is not an 
agreement to fix the price of a ‘‘commodity, con- 
venience or repair.’’®° 

[§ 84] d. Construction of Statutes.*+ In accord- 
ance with rules governing the construction of penal 
statutes generally,*? the state anti-trust statutes, 
being penal in character, must be strictly con- 
strued. 88 The provisions of the statutes should not 
be given a wider scope than the terms thereof fairly 
import,®* or be extended by implication.*® It would 
be in the highest degree unjust to punish conduct 
not clearly forbidden by the law itself.°° Unless 
reasonably construed in favor of defendant there 
would hardly. be an agreement or contract among 
business men that could not be said to have in- 
directly or remotely some bearing upon commerce 
and possibly to restrain it.87 Nevertheless, the 
strict construction to be applied to the statutes 
must not be arbitrary, artificial, or so narrow that 
the plain and obvious intent of the statute is de- 
stroyed or diverted.°® It must be a reasonable con- 
struction, having due regard to the plain, ordinary, 
and natural meaning and scope of the language 
employed in the act,®® in order that the desired end 


79. State v. Frank, 114 Ark. 47, 


50, 51, 169 SW 333, 52 LRANS 1149,} sons, etce., 
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agreement between two or more per- 
in restraint of trade; to 
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of the statutes may be accomplished.®® Properly to 
ascertain the meaning of a statute it is the duty of 
the courts to read it in the light of its historical 
setting, to hold in view existing evils it was intended 
to abolish, and to examine the instrumentalities 
provided by the legislature for their destruction.%+ 

Construction favoring validity. In determining 
the validity of a statute the court is concerned only 
with its constitutionality ;°? it does not consider any 
question of its expediency®® or wisdom.®* And in 
determining the constitutionality of the statute, the, 
court will presume in favor of its validity until the 
contrary is shown beyond a reasonable doubt.®® 
Anti-trust legislation should be upheld if it can be 
construed in harmony with the fundamental law, _ 
both state and national.®°® Also the court will con-_ 
sider only so much of the statute as is assailed, 
construed, and applied in the particular case.® 

Where there is a series of statutes directed 
against combinations and monopolies, they should be 
considered together,** and definitions in former 
statutes applied in considering later statutes.?? 

[§ 85] e. Purpose of Statutes: The principal 
purpose of the state anti-trust acts? is to prevent 
any scheme, contract, or combination in restraint 
of trade, or which creates a monopoly whereby the 
supply and price of commodities may be controlled 
to the injury of the public-—‘‘to secure competition 
and preclude combinations which tend to defeat 
it;’’* and it is altogether immaterial what form 
these combinations may take.® 

Declaratory of common law; ‘‘rule of reason.’’ 
While as elsewhere shown it is the rule in a limited 


tutional in that respect. Grenada 
Lumber Co. v. Mississippi, 217 U. S. 


AnnCas1916D 9838. 
7914. Pound v. Lawrence, (Tex. 
Civ. A.) 233 SW 359. 
80. State v. Frank, supra. 
81. Construction: 
Of Clayton Act see supra § 7 
Of Sherman Act see supra NG 57, 58. 
82. See Statutes [36 Cyc 1183 et 


seq]. 

83. U. S.—Witherell, etc., Co. v. 
United Shoe Mach. Co., 267 Fed. 950. 

Ark.—State v. Frank, 114 Ark. 47, 
169 SW 333, 52 LRANS 1149, AnnCas 
1916D 983; State v. Lancashire F, Ins. 
os 66 Ark. 466, 51 SW 6338, 45 LRA 


'Mass.—Butterick Pub. Co. v. Fisher, 
a8 Mass. 122, 89 NE 189, 133 AmSR 

Mo.—State v. Associated Press, 159 
Mo, 410, 60 SW 91, 81 AmSR 368, 51 
EARVAG Apt. 

Oh.—State v. General Fire Pxtin- 
guisher Co., 9 OhNPNS 438; State 
v. Bovee, 6 OhNPNS 337. 

84. State v. Lancashire F. Ins. Co., 
66 Ark. 466, 51 SW 6838, 45 LRA 348; 
Henry Sildehaus Co. v. Busse, etc., 
Co., 19 OhNPNS, 263. But see State 
Veaeotandard 7 Oil sConeu2es | Momek, 
116 SW 902 [aff 224 Uses: 27.0, 32 sct 
406, 56 L. ed. 760] (where it was held 
that statutes prohibiting pools, trusts, 
and agreements to fix and maintain 
prices and to limit trade, and provid- 
ing for the forfeiture of charters and 
the revocation of licenses of corpora- 
tions violating them, are in aid of and 
supplementary to the common law, 
remedial in purpose, and not in dero- 
gation thereof, and hence should not 
be strictly construed, and the mere 
fact that heavy losses may be sus- 
tained in consequence of ouster should 
not influence or deter the court from 
declaring the intention of the leg- 
islature). 

[a] Particular statute construed. 
—In construing a code which declared 
that a trust and combine is a com- 
bination, contract, understanding, or 


limit, increase, or reduce the produc- 
tion or output of a commodity is 
inimical to the public welfare, un- 
lawful, and a criminal conspiracy, it 
was held that the words, “and is inim- 
ical to the public welfare, unlawful 
and a criminal conspiracy,” are mere 
declarations of the effect of a trust, 
and not an added element of definition 
attaching to each of the elements 
specified. Barataria Canning Co. v. 
Joulian, 80 Miss. 555, 31 S 961. 

85. State v. Lancashire F. Ins. Coy, 
66 Ark, 466, 51 SW 633, 45 LRA 348. 


86. State v. Lancashire F. Ins, Co., 
supra. 

87. State v. Gurley, 25 N. M. 233, 
180 P 288. 


88. State v. General Fire HExtin- 

guisher Co., 9 OhHNPNS 438. 
» Pond Creek Coal Co. v. Lester, 

171 Ky. 811, 188 SW 907; State v. Gen- 
eral Fire Extinguisher Co., 9 OhN 
PNS 438. 

90. Pond Creek Coal Co. v. Lester, 
171 Ky. 811, 188 SW 907. 

91. Yazoo, etc., R. Co. v. Searles, 
85 Miss. 520, 37 S 939, 68 LRA 715. 
92. See cases infra notes 93, 94. 
93. Grenada Lumber Co. v. Mis- 
sissippi;,. 21:7 )Us S.) 433)" 309 SCt, 1535, 
54 L. ed. 826; Knight, etc., Co..v. Mil- 


ler, 172 Ind. 27, 87 NE 8238, 18 Ann 
Cas 1146. 

94. Knight, ete. Co. v. Miller, 
supra. 

95. . State iv... BP. Lorillard Co, 1181 
Wis. 347, 193 NW 613. 

96. Peo. v. Butler St. Fdy.,. etc., 
Co., 201 Ill. 2386, 66 NE 349. 

97. Grenada Lumber Co. v. Mis- 


sissippi, 217 U.S. 433, 30 SCt 535, 
54 L. ed. 826. 
[a] Thus, where the penalty pro- 


visions of a statute are clearly separ- 
able and are not invoked, the court 
is not called upon to determine 
whether the penalties are so exces- 
sive as to amount to deprivation of 
property without due process of law 
and thus render the statute unconsti- 


433, 30 SCt 535, 54 L. ed. 826. 
98. State v. "American Surety Co., 


91 Nebr. 22, 135 NW 365, AnnCas 
1918Bi 973. 
99. State v. American Surety Co., 


supra. 
' 1. Of Sherman Act see supra § 55. 

2. See statutory provisions. 

3. Colo.—Campbell vy. Peo., 72 Colo, 
213, 210 P 841. 

Ill.—Ford v. Chicago Milk Shippers’ 
Assoc., 155 Ill. 166,°39 NE 651, 
LRA 298. 

Ind.—Dye v. Carmichael Produce 
Co., 64 Ind. A. 658, 116 NE 425. 

Minn.—Ertz v. Produce Exch. Co., 
82 Minn, 173, 84 NW 743, 83 AmSR 
419, 51 LRA 825. 

Miss——A®tna Ins. Co. v. Robertson, 
126 Miss. 387, 88 S883. 


Nebr.—Marsh-Burke Coty. WYost, 
98 ee 523, 153° NW 578. 
Y.—Kellogg v. Sowerby, 190 


N. N. 370, 83 NE 47; In re Davies, 168 
N. ¥.°89, 61 NE 118, 56 LRA 855, 32 
NYCivProe 163; “Atty- Gen. v. Consoli- 
dated Gas Co., 124 App. Div. 401, 108 
NYS 823; Peo. v. Epstean,: 102 Misc. 
476, 170 NYS 68, 86! N. Y..Cr. 256 
[app dism 190 App. Div. 899 mem, 179 
NYS 941 mem]; Matter of Jackson, 
BY “Misexe 15. 107+ NYS 799: re Vi 
American Ice Co., 120 NYS 4 

Okl.—Western Lumber Co. eF State, 
17. Okl. Cr: 427,°189°P: 868. 

[a] Not intended as revenue meas- 
ures.—The penalties provided are 
merely incidental to the controlling 
purpose of prohibiting unlawful 
agreements and combinations in re- 
straint of trade and commerce. Adtna 
Ins. Co. v. Robertson, 126 Miss. 387, 
88 S 883. 

4 International Harvester Co. vy. 
Missouri, 234 U. S. 199, 209, 34 SCt 
859, 58 L. ed. 1276,° 52 LRANS 525. 

5. State vy. American Sugar Re- 
fining Co., 138 La. 1005, 1019, 71 S 
137 [cit Cyc]. 

Forms of combinations see ins 
§§ 102-118. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 85-86] 


number of jurisdictions. that their anti-trust stat- 
utes forbid any restraint of trade or commerce 
whether reasonable or unreasonable,® the rule in 
other jurisdictions, which is best supported by rea- 
son and which is in line with the construction placed 
on the Federal Anti-Trust Act,’ is that the state 
anti-trust acts do not supersede the common law 
on the subject,’ but are declaratory 
it goes,® and embrace within thet! provisions only 
such contracts or combinations as were invalid at 
The purpose of this legislation is to 
protect the public and not unlawfully to restrict the 
transacting of business by either corporations or 
individuals,'? or to destroy those contracts in par- 
tial restraint of trade which the just-principles of 
the common law have long upheld.” 
or combination is not within the condemnation of 
the statute unless obnoxious to public policy, or 
unless it is in itself, and in its necessary effect, 


common law. 


inimical to the public ’ welfare. as 


Extending, rather than restricting, common law. 
It is the poliey of these statutes to extend, rather 
than restrict, the common-law rules as to testraint 


6 See infra § 95. 

7. See infra § 95. 

8. Chicago, etc., Coal Co. v. Peo., 
eee AOL eS oe NIB 8 0s) ee Oa Ve 
machen, ete... B. Ins, Cow 26)" 11t, 2A. 
636; Com. v. Hatfield Coal Co., 186 
Ky. 411, 217°SW 125; Gay v. Brent, 
166° Ky. 8338, 851, 179 sw. 1051; and 


eases infra note 9. 

“They are living, companion pieces 
of the law, and either may be invoked, 
whichever is the most available, for 
the purpose of staying the unlawful 
activities of any agreement, pool, 
trust, combination or monopoly cre- 
ated or entered into by any corpora- 
tion, partnership or association of 
persons for the purpose of suppress- 
ing competition, controlling the mar- 
ket, or regulating or fixing the price 
of any species of property.” Gay v. 
Brent, supra. 

Ws, 
Union Tel. Co., 202 Fed. 66, 122 CCA 
86; Knight, etc, Co. v. Miller, 172: Ind. 
27, 87 NE 823, 48 AnnCas 1146; In re 
Davies, 168 N. Y._ 89, 61 NE 118, 56 
LRA 855, 32. NYCivProc 163; Atty- 
Gen. v. Consolidated Gas Co., 124 App. 
Div. 401, 108 NYS 823; Matter of 
Jackson; 67 Mise:'1;°107 NYS 799; 
Walter A. Wood Mowing, etc. Co, v. 
Greenwood Hardware Co., 75 S. C. 378, 
55 SE 973, 9 LRANS 501, 9 AnnCas 
902; State v. Virginia- Carolina Chem- 
ical Con tL Ss GC. 044," 51° SH 455. 

10. Brown Vv. Staple Cotton Co-op. 
Assoc., 132 Miss. 859, 96 S 849; 
Yazoo, ete, RR... CO. Vv: Crawford, 107 
Miss. 355, 65 S 462, LRA1915C 250; 
Sivley v. Cramer, 105 Miss. 13, 61 
S 653; Mar-Hof Co. v. Rosenbacker, 
GIN Ge 3380-90), SHeITC9: 

{a] The “rule of reason,” as de- 
clared by Mr. Chief Justice White in 
Standard Oil/Co. v.' U..'S.; 227 U.'Srit, 
31,SCt 502, 55 L. ed. 619, 34 LRANS 
834, AnnCas1912D 734, applies in the 
construction of state anti- trust acts. 
Campbell v. Peo., 72 Colo. 213, 210 
P 841; Brown v. Staple Cotton Co- -op. 
‘Assoc, 132 Miss. 859, 96 S 849. 


11. ‘Cumberland Tel., etci, (Co. v. 
State, 100 Miss. 102, 54 S 670, 39 
LRANS alg ae CAZOO, (CLC. Ey. CON. 
Searles, 85 Miss. 520; 37 S939, 68 
LRA 715. F 

12. Walter A. Wood Mowing, etc., 


Co. v. Greenwood Hardware Co., 75 
S: C. 378, 55 SE 973, 9 LRANS 501, 
9 AnnCas 902; State v. Virginia- 
Boge Chemical Co., 71.S. C. 544, 51 


13. Yazoo, etc., R. Co. v. Searles, 
85 Miss. 520, 37 S 939, 68 LRA 715. 

14, Jackson v. Price, (Miss.) 105 
S 538; Gano v. Delmas, ‘(Miss.) 105 $ 
535; Brown v. Staple Cotton Co-op. 
Assoc., 132 Miss. 859, 96 S 849; Yazoo, 
ete., R. Co. v. Searles, 85 Miss. 520, 


‘ 
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of trade and monopolies, and to remedy their 
inadequacy by giving a right of action to third per- 
sons who had suffered injury through the medium 
of these contracts, combinations, or monopolies,'® 
and also by imposing criminal liability,” which was 
not the case at common law.18 

[§ 86] f. Territorial Limitations on Operation of 
(1) In General. 
have no extraterritorial effect,?° 
of the state cannot prohibit or punish acts done 
or agreements made outside of the state where such 
acts or agreements have reference only to per- 
sons, property, or commerce in jurisdictions outside 
of the state;?1 and a defense in an action by a com- 
pany for the price of goods sold, that the company 
had violated state statutes prohibiting pools, mo- 
nopolies, and combinations in restraint of trade 
and trusts, is of no avail unless it appeared that the 
combination was formed, carried on, or maintained, 


State anti-trust acts 
and the courts 


within the state or that the transactions out of 


Nevertheless, the 
or combination, 


31 S..939,> 68° LRA’ 715: 

15. Stewart v. Stearns, ete., Lum- 
ber’ Co.,2°56 . Ma.% ‘570; 48S 19, 24 
LRANS 649. See Citizens’ Light, etc., 
Co. v. Montgomery Light, ete., Co., 
171 Fed. 553 (Ala. Const. [1901] 8 103, 
providing that the legislature shall 
have power to regulate and prohibit 
or reasonably restrain associations, 
trusts, monopolies, and. combinations 
of capital, so as to prevent them from 
making any article of trade or com- 
merce scarce, or from increasing un- 
reasonably the cost thereof, or pre- 
venting reasonable competition in 
any calling, trade, or business, has 
not “restricted the law of competi- 
tion,” as defined by the common law). 

16. Cumberland Tel., etc., Co. v. 
State, 100 Miss. 102, 114, 54 8 670, 
39 LRANS 277. And see infra §§ 


(195-208. 
Telephone Co. v. Central |, 


“While contracts in restraint of 
trade, monopoly contracts, and mo- 


‘nopolies were held to be illegal under 


the law as it stood before the anti- 
trust statutes, such contracts could 
be avoided and injury done thereby 
rectified only by the parties them- 
selves. While this was the case, the 
evil continued because those persons 
were frequently satisfied by the par- 
ties engaged in the prejudicial and 
unlawful enterprise, and the public 
at large left to suffer. In order to 
obviate. these difficulties, anti-trust 
laws have been enacted enabling the 
state in its sovereign capacity to sue 
for and recover penalties in all such 
cases; in addition to this, giving 
any member of the public suffering 
injury or damage the right to sue 
also. In other words, the law as to 
what it now takes to make a contract 
in restraint of trade to monopolize or 
attempt to monopolize any business 
remains the same, but the parties who 
may sue and the penalties have been 


broadened.” Cumberland Tel., etc., 
Co. v. State, supra. 

17. Cumberland Tel., etc, Co. v. 
State, supra. 

18. Cumberland Tel., ete., Co. v. 
State, supra. 

fa] At common law contracts and 
combinations in restraint of trade 


and monopolies were unlawful only in 
the sense that the courts would not 
lend their aid to enforce obligations 
based thereon; and were not unlawful 
in the sense of affording a cause of 
action for injuries sustained by third 
persons, by reason thereof, nor were 
they criminal. Cumberland Tel., etc., 
Co. v. State, 100 Miss. 102, 54 S 670, 
39 LRANS 277; Noyes Intercorporate 
Lm (2d ed) g 414. See also infra 


§ 
19. Of Aeris Anti-Trust Act see 
supra §§ 60-62 


which the cause arose occurred 


in the state.?? 
fact that an unlawful pool, trust, 
or contract in restraint of trade 


20. U. S.—Chicago Wall Paper 
Mills v. General Paper Co., 147 Fed. 
491, 78 CCA 607, 8 AnnCas "889; Had- 
ley-Dean Plate Glass Co. v. Highland 
Glass Co., 143 Fed. 242; In re Grice, 
79 Fed. 627 [rev on other grounds 169 
U. S. 284, 18 SCt 323, 42 L. ed. 748]. 

Ala. —Dreyfus v. Corn Products Co. a5 
204 Ala. 593, 86 S 386. 

Ark.—State v. Lancashire F, Ins. 
Sel 66 Ark. 466, 51 SW 633, 45 LRA 

Tl.—Peo. v. Butler St. Fdy., etc., 
Co., 201 Ill. 236, 66 NE 349; Corn 
Products Refining COnmaves Oriental 
Candy Co., 168 Ill. A. 585, 

Ky.—International Harvester Co. v. 


Com., 124 Ky. 543, 99 SW 6387, 30 
KyL 716. 
Mo.—State v. Associated Press, 


159 Mo. 410, 60 SW 91, 81 AmSR 368, 
51 LRA 151. 

[a] A statute a to claim 
jurisdiction of offenses -committed 
outside of the state is inoperative and 
void. In re Grice, 79 Fed. 627 [rev 
on other grounds 169 U. S. 284, 18 
SCt 323, 42 L. ed. 748]. 

[b] Patent rights.—A corporation 
organized for the purpose of acquir- 
ing patents and granting licenses 
thereunder, and which has acquired 
many, if not all, of the valuable pat- 
ents covering machines relating to a 
certain art, is not subject to the anti- 
trust laws of Illinois; for to subject 
patents to the operation of state laws 
of this description would be incon- 
sistent with the rights acquired un- 
der the patent laws. Columbia Wire 


a8 v. Freeman Wire Co., 71 Fed. 
21. Chicago Wall Paper Mills v. 


General Paper Co., 147 Fed. 491, 78 
CCA 607, 8 AnnCas 889; Hadley- 
Dean Plate Glass Co. v. Highland 


Glass Co., 143 Fed. 242, 74 CCA 462; 
State v. Lancashire F. Ins. Co., 66 
Ark. 466, 51 SW 633, 45 LRA 348; 


Corn Products Refining Co. v. Orien- 
tal Candy Co., 168 Ill. A. 585; Inter- 
national Harvester Co. v. Com., 124 
Ky. 543, 99 SW 637, 30 Kyl 716. 

[a] If a foreign insurance corpo- 
ration doing business in the state, 
whose Anti- Trust Act is claimed to 
have been violated, enters into or be- 
comes a member of a pool or trust 
beyond the limits of the state, the 
crime is committed beyond thé limits 
of the state unless the pool or trust 
is to fix the premiums for insuring 
property in the state, in which event 
the crime takes effect and becomes 
complete in the state, ‘although put 
in motion in a foreign state. State 
v. Lancashire F. Ins. Co., 66 Ark. 
466, 51 SW 633, 45 LRA 348. 

22. Dreyfus v. com Products Co., 
204 Ala. 593, 86 S 38 
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was formed in a foreign state or country, will not 
exempt it from liability under the anti-trust stat- 
utes of a state in which they do or attempt to do 


business.22 


[§ 87] (2) Interstate Commerce—(a) In General. 
As elsewhere shown the Federal Anti-Trust Act does 
not in any way affect intra-state tradé or com- | 
And, on the other hand, it is equally well 
settled that state anti-trust acts are not intended 


merce.?* 


to affect and do not in any way 


commeree,”° or if they are intended to affect inter- 
state commerce, they cannot be sustained as an exer- 
cise of the police power of the state.?® 
object and purpose of these statutes is to correct 
and prohibit the abuses of trade within the state;?7 
and hence the statutes are not in violation of the 
federal constitution which vests in congress the 
_ power to regulate interstate and foreign commerce.78 
[§ 88] (b) Interference with Both Interstate and 

A combination or contract 


Intra-state Commerce.?® 
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If the rule was 


= 


ke 
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[§§ 36-89 


violation of a state anti-trust act merely because 
the agreement may also affect interstate commerce.*° 


otherwise, neither the federal nor 


; state anti-trust acts could be enforced in any case.*+ 


affect interstate 


The sole 


affecting intra-state commerce is none the less a 


23. State v. Lancashire F. Ins. Co., 
66 Ark. 466, 51 SW 633, 45 LRA 348; 
International Harvester Co. v. Com., 
124 Ky. 543, 99 SW 637, 30 KyL 716; 
State v. Standard Oil Co., 218 Mo. 
1, 6,116 SW 902 [aff 224 U. S. 270, 
32 SCt 406, 56 L. ed. 760, AnnCas 
19138D 936]; Waters-Pierce Oil Co. v. 
State, 48 Tex. Civ. A. 162, 106 SW 
918 [aff 212 U. S. 86, 29 SCt 220, 53 
L. ed. 417]. 

“Tt is wholly immaterial where the 
unlawful conspiracy was entered into, 
or by what means it was formed, if 
it concerns commodities which as a 
matter of fact are sold in this State 
by the conspirators. They are in that 
case punishable in this State, whether 
the unlawful combination was formed 
here or elsewhere.” State v. Stand- 
ard Oil. Co., supra. 

[a] Thus (1) a foreign corpora- 
tion doing business in the state which 
becomes a member of a trust beyond 
the limits of the state organized for 
the purpose of fixing the price of a 
commodity sold in the state commits 
the offense created by a statute, pro- 
hibiting trusts organized for the pur- 
pose of fixing the price of any com- 
modity. International Harvester Co. 
y. Com., 124 Ky...543, 99). Siw 637, .30 
KyL 716. (2) A Missouri corpora- 
tion, which, after obtaining a permit 
to do business in Texas, becomes a 
party to an understanding with a 
New Jersey corporation to create a 
monopoly, control the price of petro- 
leum oil, and prevent competition in 
its sale in a large and specified ter- 
ritory, including Texas, violates the 
state anti-trust acts, so far as the 
agreement relates to the state, al- 
though the agreement may not have 
been made therein. Waters-Pierce 
Oil Co. v. State, 48 Tex. Civ. A. 162, 
LOG GSW: £9us: share 22a Was. 4 86, 29 
SCt. 220, 53 L. ed. 417]. 

[b] Revocation of charter. — The 
clause of the United States Constitu- 
tion, giving congress power to regu- 
late trade among the states, does not 
prohibit the state, through statutes 
forbidding pools, trusts, and combina- 
tions in restraint of interstate trade 
and the decrees of its courts, from 
forfeiting the charter of a corpora- 
tion organized under its laws, or from 
revoking the license to do business 
in a state of a corporation organized 
under the laws of another state, when 
Such company violates those statutes. 
State v. Standard Oil Co., 218 Mo. 1, 
116 SW) (902. [afi 224 U.S. 270, 32, St 
406, 56 L. ed. 760, AnnCas19138D 936]. 

24. See supra § 61. 

25. Hadley-Dean Plate Glass Co. 
v. Highland Glass Co., 143 Fed. 242; 
Jeannette First Nat. Bank v. Missouri 
Glass Co., 169 Mo. A. 374, 152 SW 378; 
State v. Standard Oil Co., 120 Tenn. 


86, 110 SW 565; Albertype Co. v. Gust 
Feist Co., 102 Tex. 219, 114 SW 791; 
Fuqua v. Pabst Brewing Co., 90 Tex. 
298, 38 SW. 29, 750,35, LRA 241; 
Lock v. Citizens’ Nat. Bank, (Tex. 
Civ. A.) 165 SW 536; Dr. Koch Vege- 
table Tea Co. v. Malone, (Tex. Civ. 
A.) 13 SW 662; Moroney Hardware 
Co. v. Goodwin Pottery Co., (Tex. Civ. 
A.) 120 SW 1088; Helipse Paint, etc., 
Co. v. New Process Roofing, etc., Co., 
55 Bex. Civ. A. 553, 120 SW 532, 

{a] Hule applied.—Plaintiff com- 
pany, located in New York, contracted 
with defendant company, located in 
Texas, to furnish defendant a speci- 
fied number of souvenir albums, and 
defendant further agreed not to sell 
any of the albums in the city in 
which defendant was located for one 
year. It was held that the contract 
was one relating to interstate com- 
merce, and therefore under United 
States Const. art 1 § 8 cl 3, giving 
congress the power to regulate inter- 
state commerce, the contract was not 
subject to the Texas anti-trust laws. 
Albertype Co. v. Gust Feist Co., 102 
Tex. 219, 114 SW 791 [rev (Civ. A.) 
109 SW 1139]. 

{b] What not subject of inter- 
state commerce.—When property is 
sold and delivered to a resident of the 
state free from any claim of title 
by the seller, and is held for resale 
by retail in the state, it becomes sub- 
ject to the anti-trust laws of the 
state, and is not a subject of inter- 
state commerce, although the buyer 
is termed the agent of the seller. 
State v. Willys-Overland, Inc., (Tex. 
Civ. A.) 211 SW 609. 

{[c] What not an agreement in- re- 
gard to interstate commerce.—(1) A 
contract made in another state be- 
tween a foreign corporation and a 
Texas dealer that, for one year, the 
one would sell its goods only to, and 
the other buy only from, the parties, 
respectively, if it contemplated future 
sales and. purchases in Texas through 
traveling salesmen of the corpora- 
tion, which the court can judicially 
recognize as the customary method 
of business, although the first pur- 
chase and sale was concluded outside 
of Texas and constituted interstate 
commerce, was not, aS to such future 
sales to be made in Texas, an agree- 
ment in regard to interstate ‘com- 
merce nor beyond regulation by the 
laws of Texas prohibiting combina- 
tions and conspiracies in restraint of 
trade. State v. Racine Sattley Co., 
63 Tex. Civ. A. 663, 134 SW 400. (2) 
A contract for the sale of goods 
manufactured in one state for. de- 
livery for resale in another state 
which prohibits the vendee from re- 
selling them outside of the county 
of delivery is in violation of a state 


[§ 89] g. Elements of Liability under Statutes*? 
—(1) Combination. 
elsewhere considered,?* and as is the case with 
offenses under the Federal Anti-Trust Act,** to con- 
stitute a violation of the state anti-trust acts 1t must 
appear that there were acts or agreements entered 
into by two or more to accomplish some purpose 
in violation of the statutes.*® 
number necessary to constitute a conspiracy under 
these statutes a corporation and an officer or agent. 
may both be considered for this purpose;?* and any — 
incorporation of persons who are combined to do 
acts in violation of a state anti-trust law will not 
render the combination legal on the ground that 
the corporation cannot alone enter into a trust,** 
since the act of the corporation is the act of the 


In accordance with principles. 


In making up the 


Anti-Trust Act making void any con- 
tract whereby a combination of capi- 
tal, skill, or acts is formed to create 
or carry out restrictions in trade or 
to prevent competition in the sale or 
purchase of commodities. After 
transportation and delivery the goods 
cease to be articles of interstate com- 
merce, and contracts relating to re- 
sales thereof are subject to local 
state laws. Kissel Motor Car Co. v. 
Walker, 270 Fed. 492, 24 ALR 782. 

26. State v. Virginia - Carolina 
Chemical Co., 71 S. C. 544, 51 SE 455. 

27. Standard Oil Co. v. State, 117 
trie 618, 100 SW 705, 10 LRANS 

28. State v. Standard Oil Co., 120 
Tenn. 86, 110 SW 565; Waters-Pierce 
Qil Co. v.. State, 19. Tex. (Civ., AGeam 
44 SW 936 [aff 177 U. S. 28, 20 SCt 
518, 44 L. ed. 657]. 

29. Interference with intra-state 
commerce as affecting liability for 
interference with interstate commerce 
see supra § 62. 

30. Standard Oil Co. v. State, 107 
Miss. 377, 65 S 468; Standard Oil Co. 
v. State, 117 Tenn. 618, 100 SW 705, 
10 LRANS 1015; Fuqua y. Pabst 
Brewing Co., 90 Tex. 298, 38 SW 29, 
750, 35 LRA 241, ; 

{a] Thus a conspiracy by several 
oil companies to monopolize the trade 
throughout. the United States, the 
state of Mississippi being assigned 
to the Standard Oil Company of Ken- 
tucky, which was given the exclusive 
privilege of doing business therein, 
is punishable under the laws of Mis- 
sissippi, the conspiracy having as one 
of its objects a monopoly of that 
portion of the trade lying wholly in 
Mississippi, to be accomplished in 
part at least by transactions wholly 
within that state. Standard Oil Co. 
v. State, 107 Miss. 377, 65 S 468. 

31. Standard Oil Co. v. State, 117 
ae 618, 100 SW 705, 10 LRANS 
1 6 

32. Under Federal Anti-Trust Act 
see supra §§ 63-67. 


33. See Conspiracies § 4. 
34. See supra § 63. 
35. Atty.-Gen. yv. National Cash 


Register. Co., 182 Mich. 99, 148 NW 
420, AnnCas1916D 638; Columbus 
Racking ©Co.. iv. State,” 1060 ‘Oh. isa 
469, 140 NE 376, 37 ALR 1525; Stand- 
ard Oil Co. v. State, 117 Tenn. 618, 
100 SW 705, 10 LRANS 1015. 

36. State v. National Cash Regis- 
ter Coy sls ,Oh-. Cir. 2b. IN. Sea ono 
Oh. Cir. ,Ct...6373. Standard Oil Go.vye 
State, 117 Tenn. 618, 100 SW _ 705, 
10 LRANS 1015. 

37. Ford v. Chicago Milk Ship- 
pers’ Assoc., 155-11]. 166, 39 NE 641, 
27 LRA 298. To same effect Atty.- 
ean v. Booth, 143 Mich. 89, 106 NW 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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associated persons as individuals.** 

Express agreement unnecessary. It is not neces- 
sary to show that the members of the combination 
expressly bound themselves each with the other to 
establish and maintain a monopoly, but it is suffi- 


cient if it is shown that they acted together in pur-’ 


suance of a common object;*® in other words, an 
agreement or contract in a technical sense need not 
be shown.?® 

[§ 90] (2) Means.*1 Where the intent is to com- 
mit an offense in violation of a state anti-trust act, 
it is immaterial that the means adopted be peace- 
able and otherwise lawful.*? 

[§ 91] (3) Intent. As is the case with the Sher- 
man Anti-Trust Act,** to constitute a violation of 
the state anti-trust acts it is not essential that a 
bad motive should exist,‘* or that there should be a 
specific intent to restrain trade or commerce,*® or 
to create a monopoly.*® It is sufficient that such 
will be the necessary*’ or probable effect of the com- 
bination.*® If unlawful or oppressive, if obnoxious 
to public policy, if inimical to public welfare, com- 
binations will be denounced and punishment, in- 
flicted on all who participate therein,*® for when an 
act forbidden by law is intentionally done the intent 
to do the act is the criminal intent which consti- 
tutes the offense;°° also when the unlawful intent 
is established, the character and extent of the 
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former competition are immaterial.®! However, it 
seems that, where acts are not sufficient in them- 
selves to produce a result which the law seeks to 
prevent, but require acts in addition to the mere 
forces of nature to bring that result to pass, an 
intent to bring it to pass is necessary in order to 
produce a dangerous probability that it will hap- 
en.®? 

[§ 92] (4) Overt Acts. In accordance with rules 
governing conspiracies,®*? and as is the case with 
prosecutions under the Federal Anti-Trust Act,°* it 
is not necessary to constitute an offense under state 
anti-trust acts that overt acts by those prosecuted 
should have been committed,®°> except where the 
language of the statute clearly indicates the neces- 
sity of an overt act.°° But as regards civil liability 
the rule is otherwise.*” 

[§ 93] h. Character of Interference Necessary. 
Like the Federal Anti-Trust Act®® the state and 
Canadian anti-trust statutes, according to the weight 
of authority, have no application to contracts or 
combinations which have for their object a legiti- 
mate purpose, and which only incidentally or in- 
directly restrain trade or commerce.®? It is not the 
purpose of the statutes to hinder or prohibit con- 
tracts on the part of corporations or individuals 
made to foster or increase business.®° 

[§ 94] i. Extent of Interference Necessary. As at 


38. See cases supra note 87. 

“The corporation, as an entity, may 
not be able to create a.trust or com- 
bination with itself, but its individual 
shareholders may, in controlling it, 
together with it, create such trust or 
combination that will constitute it, 
with them, alike guilty.” Ford v. 
Chicago Milk Shippers’ Assoc., 155 Ill. 
166, 180, 39 NE 65, 27 LRA 298. 

39. <Atty.-Gen. v. National Cash 
Register Co., 182 Mich. 99, 148 NW 
420, AnnCas1916D 638; Atty.-Gen, v. 
Booth, 143 Mich. 89, 106 NW 868. 

40. See cases supra note 39. 

41. Under Federal Anti-Trust Act 
see supra § 64. 

42. Retail Lumber Dealer’s Assoc. 
v. State, 95 Miss. 337, 48 S 1021, 35 
LRANS 1054 [aff 217 U. S. 4338, 30 SCt 
535, 54 L, ed. 826]. 

43. See supra § 65. 

44. San Antonio Gas Co, v. State, 
22 Tex. Civ, A. 118, 54 SW 289. 

“It is too late in the day to assert 
against statutes which forbid com- 
binations of competing companies 
that a particular combination was 
induced by good intentions and has 
had some good effect.” International 
Harvester Co. v. Missouri, 234 U. S. 
199,209, 34-SCt 859, 58 Li :ed..°1276, 
52 LRANS 525. 

45. Wl—-Harding v. American Glu- 
cose Co., 182 Ill. 551, 55 NE 577, 74 
AmSR 189, 64 LRA 7388. 

Ind.—Knight, etc., Co. v. Miller, 172 
Ind. 27, 87 NE 823, 18 AnnCas 1146. 

Mass.—Com. v. Dyer, 243 Mass. 472, 
138 NE 296 [certiorari den 262 U. S. 
7651 mem, 43 $Ct 700 mem, 67 
L. ed. 1214 mem]; In re Opinion of 
Justices, 211 Mass. 620, 99 NE 294. 

Minn.—State v. Duluth Bd. of 
Trade, 107 Minn. 506, 121 NW 395, 
23 LRANS 1260. 

Miss.—Yazoo, etc., R. Co. v. Searles, 
85 Miss. 520, 37 S 989, 68 LRA 715. 

Mo.—State v. Arkansas Lumber Co., 
260 Mo. 212, 169 SW 145; Heim Brew- 
ing Co. v. Belinder, 97 Mo. A. 64, 71 


SW 691. 
N. C.—State v. Craft, 168 N. C. 
208, 83 SE 772, AnnCas1917B 1013. 


Tex.—Star Mill, ete, Co. v. Ft. 
Worth Grain, etc., Co., (Civ. A.) 146 
SW 604; State v. Racine Sattley Co., 
63 Tex. Civ. A. 663, 134 SW 400; 
San Antonio Gas Co. v. State, 22 Tex. 
Civ. A. 118, 54 SW 289. 

46. Com. v. Dyer, 243 Mass. 472, 
138 NE 296 [certiorari den 262 U. S. 
751 mem, 43 SCt 700 mem, 67 L. ed. 


1214 mem]; In re Opinion of Jus- 
tices, 211 Mass. 620, 99 NE 294. 

47. Knight, etc., Co. v. Miller, 172 
Ind. 27, 87 NE 823, 18 AnnCas 1146; 
State v. Duluth Bd. of Trade, 107 
Minn. 506, 121 NW 395, 23 LRANS 
1260; State v. Arkansas Lumber Co., 
260 Mo. 212, 169 SW 145. 

48. Harding v. American Glucose 
Co., 182 Tll. 551, 55 NE 577, 74 AmSR 
189, 64 LRA 738; Knight, etc., Co. v. 
Miller, 172 Ind. 27, 87 NE 823, 18 
AnnCas, 1146; Yazoo, etc., R.. Co. .v. 
Searles, 85 Miss. 520, 37 S 939, 68 
LRA 715; San Antonio Gas Co. v. 
22 Tex. Civ. A. 118, 54 SW 


49. Yazoo, etc., R. Co. v. Searles, 
85 Miss. 520, 37 S 939, 68 LRA 715. 

50. Knight, etc., Co. v. Miller, 172 
Ind. 27, 87 NE 823, 18 AnnCas 1146; 
State v. Craft, 168 N. C.. 208, 83 SE 
772, AnnCas1917B 1013. 

51. State v. Creamery Package 
Mfg. Co., 110 Minn. 415, 126 NW 126, 
623, 186 AmSR 514. 

52. State v. Virginia - Carolina 
Chemical Go., 71S. C. 544, 51 SE 455. 
For analogous decisions see supra 
§ 68. And see State v. Rocky Moun- 
tain El. Co., 52 Mont, 487, 492, 158 
P 818 (under L. [1913] c¢ 8, a con- 
viction for unfair discrimination in 
buying wheat cannot be procured un- 
less there is some evidence from 
which a wrongful intention of the 
accused can be inferred. “It was not 
the intention of the legislature that 
it should be a crime to pay a higher 
price for a commodity in one part 
of the state than in another, even 
after making allowance for the dif- 
ference in market price as affected 
by different freight rates. It is only 
when the discriminatory rate is paid 
intentionally for the purpose of sti- 
fling existent competition or prevent- 
ing a new competitor entering the 
same commercial field, that the act 
of paying the higher price is de- 
nounced aS a crime. Before it can 
be said that a crime has been com- 
mitted under this statute, there must 
be some evidence from which the 
wrongful intention can be inferred’’). 


53. See Conspiracies §§ 138, 100. 
54. See supra § 66. 
55. Peo. v. Sacramento Butchers’ 


Protective Assoc,, 12 Cal. A. 471, 107 
P 712; State v. Arkansas Lumber Co., 
260 Mo, 212, 169 SW 145; State v. 
Ice Delivery Co., 5 OhNPNS 89; State 
vy. Fullerton Lumber Co., 35 S, D. 


410, 152 NW 708. 

56. Fire Ins. Cos. v. State, 75 Miss. 
24, 22.S 99 (provision that a trust 
as defined by the statute shall be 
punishable as a felony, when it shall 
have the effect to injure any person 
or corporation). 

57. Marsh-Burke Co. v.. Yost, 98 
Nebr. 523, 153 NW 573. 

[a] An overt act resulting in dam- 
ages is essential to a recovery of 
damages based on these statutes. 
Marsh-Burke Co. v. Yost, 98 Nebr. 


eae, 153 NW 578. And see infra 
197. : 

58. See supra § 68. 

59. Southern Fire Brick, etc., Co. 


v. Garden City Sand Co., 223 Ill. 616, 
79 NE 313, 9 LRANS 446, 7 AnnCas 
50: State v. Duluth Bd. of Trade, 
LOT eMinn ss 506, sigk2d) NW 29 o9ont co 
LRANS 1260; State v. Carondelet 
Planing Mill Co., (Mo.) 274 SW 780; 
State v. Standard Oil Co., 218 Mo. 1, 
116 SW 9062 [aff 224 U. S. 270, 32 
SCt 406, 56 L. ed. 760, AnnCas1913D 
936]; MacEwan v. Toronto Gen. 
Trusts:.Co. fib 4y4Can ns. -Cy SSitwmso 
DomLR 435, 28 CanCrCas 387 [al- 
lowing app 86 Ont. L. 244, 10 OntWN 
22, 29 DomLR 711, and appr Atty.- 
Gen. v. Adelaide SS. Co., Ltd., [1913] 
A. C. 781]; Rex v.. Gage, 18 Man. 
175; In re Stewart, 34 Ont. L. 183, 
8 OntWN 509, 24 DomLR 26. Com- 
pare Oklahoma Portland Cement Co. 
Wea States! 87%) Ok 2829 2220) PP 103% 
infra § 140 note 24. 

[a] In Massachusetts where cor- 
porations, firms, and individuals en- 
gaged in gathering, storing, and sell- 
ing ice, disposed of their plants for 
the delivery of their ice to customers 
in Lynn and Nahant to a delivery 
company which maintained the neces- 
sary wagons and plants for delivery 
of ice to customers, it was held that 
this did not create a monopoly in the 
manufacture, production, or sale of 
ice in contravention of St. (1908) 
ec 454 § 1, where there were neigh- 
boring waters which might be used 
for obtaining ice by anyone wish- 
ing to go into the business, and there 
was nothing to show any difficulty 
in gathering, storing, and delivering 
ice by others. Com. v. North Shore 


Ice Delivery Co.,. 220 Mass. 55, 107 
NE 402. 
60. Southern Fire Brick, etc., Co. 


v. Garden City Sand Co., 223 Ill. 616, 
i NE 313, 9 LRANS 446, 7 AnnCas 
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common law,°! and under the Federal Anti-Trust 
Act,®* so under the state anti-trust acts it is not 
in order to render unlawful a contract 
or combination, that complete monvupoly should re- | 
sult,°? or that the restraint of trade should be 


necessary, 


great.®* 


And in order 


are invalid at common law.°? 
a directly opposite conclusion has 


61. See supra §§ 49, 50. 
62. See supra § 69. 
63. Continental Securities Co. v. 


Interborough Rapid Transit Co., 165 
Fed. 945; Hunt vy. Riverside Co-Op. 
Club, 140 erate 538, 104 NW 40, 112 
AmSR 

64. ape cases supra note 63; and 
infra note 65. 

65. Chicago, etc., Coal Co. v. Peo., 
114 Ill. A. 75 [aff 214 Ill, 421, 73 NE 
770]; State v. People’s Ice, etc., Co., 
246 Mo. 168, 222, 151 SW 101; Nester 
v. Continental Brewing Co., 161 Pa. 
473, 29 A 102, 41 AmSR 894, 24 LRA 
247, 

“The Legislature saw fit to ordain 
‘that competition and not combina- 
tion’ should obtain in business in 
the State. As long as it moves in 
its constitutional orbit the judgment 
of the Legislature is final and the 
wisdom of its enactments is not open 
to question in the courts.” State v. 
People’s Ice, etc., Co., supra. 

66. Kosciusko Oil Mill, etc., Co. v. 
Wilson Cotton Oil Co., 90 Miss. 551, 
43 S 4385, 8 LRANS 1053; San An- 
tonio Gas Co. v. State, 22. Tex. Civ. 
A. 118, 54 SW 289; Anheuser-Busch 
Brewing Assoc. v. Houck, (Tex. Civ, 
A.) 27 SW 692; Rex v. Clarke, 1 Alta. 
Ty 358) ° 14 CanCrCas 46, 5%; 9 West 
LR 243. 

{a] Thus the statutory offense of 
conspiring to unduly prevent or les- 
sen competition in the sale or supply 
of an article of commerce may exist 
without regard to the question 
whether the effect of the combina- 
tion has been to raise or lower prices. 
Competition may be unduly pep vented 
without raising prices. Rex vs 
Clarke, 1 Alta. L. 358, 14 CanCrCas 
46, 57, 9 WestLR 243. 

67. See supra § 70. 

68. Brown v. Staple Cotton Co-Op. 
Assoc., 132 Miss. 859, 96 S 849; Yazoo, 
ete., R. Co. v. Crawford, 107 Miss. 
355, 65 S 462, LRA1915C 250; Sivley 
v. Cramer, 105 Miss. 13, 61 S_ 653; 
Cumberland Tel., etc., Co. v. State, 
100 Miss. 102, 54.S 670, 39 LRANS 
277; State v. Gurley, 25 N. M. 233, 
180 P 288; Mar-Hof Co. v. Rosen- 
backer, 176 N. C. 3380, 97 SE 169; 
Walter A. Wood Mowing, etc., Co. v. 
Greenwood Hardware Co., 75 S, C. 
S18) oot OH 19713, 29 MERANS 15.0059 
AnnCas 902; State v. Virginia-Caro- 
lina Chemical Co., 71 S. C. 544, 51 SE 
455. 

[a] For instance (1) a contract 
eannot be held unreasonably to re- 
strict trade or monopolize, when by 
its very terms it allows and permits 
the contracting parties to compete 
with each other, and it does not pro- 
hibit others from competing with 
either of the contracting parties, or 
both of them. State v. Gurley, 25 
N. M. 233, 180 P 288. (2) And under 
a state anti-trust act prohibiting 


Kvery direct interference whether great 
or small is within the condemnation of the act.® 
to render a combination unlawful 
actual injury to the public is not essential, it being 
sufficient that the natural tendeney of the ecombina- 
tion is to inflict injury on the public.% 

[§ 95] j. Reasonableness of Restraint as Affect- 
ing Liability. As was finally decided in respect of 
the Federal Anti-Trust Act,°7 it has similarly been 
held in a number of states that their anti-trust acts 
prohibit only unreasonable or undue restraint of 
trade or commeree,®* that is, only such contracts or 
combinations in restraint of trade or monopolies as 
But in other states 
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the statutes.”° 


been reached, it Two or more 


contracts for the sale of goods with 
the intent to prevent competition or 
to fix prices it is only contracts which 
are not reasonable which are pro- 
hibited. Mar-Hof Co. v. Rosenbacker, 
176) LN: .C..-330,_ 97 SE 169 Cwhere at 
was said it was the intent of the leg- 
islature to subject agreements coming 
under the provisions of the statute 
to the standard of their reasonable- 
ness to be determined by the charac- 
ter of the transaction and the pur- 
pose of the parties concerning it. 
The rule of reason as formulated 
by Chief Justice White of the United 
States supreme court was applied in 
this case). 

69. Sivley v. Cramer, 105 -Miss. 13, 
61 S 653 [overr suggestion of error 
61 S 431]; Cumberland Tel., etc., Co. 
v. State,.100 Miss. 102, 54 S 670, 39 
LRANS 277. 


70. State v. Boeckeler Lumber Co., 
301 Mo. 445, 256 SW 175; State v. 
People’s Tee, eter Cor, 246 Mo. 168, 


151 SW 101; State v. Standard Oil 
Co., 218 Mo. 1, 116 SW 902 [aff 224 
US: °270,° 32 SCt- 406, 56 *L.\ ed: /760; 
AnnCas1913D 936] (following dicta 
in decisions of United States supreme 
court which were subsequently dis- 
approved); Texas, etc., Coal Co. v. 
Lawson, 89 Tex. 394, 400, 32 SW 871, 
34 SW 919; Crandall v. Scott, (Tex. 
Civ. A.) 161 SW 925. 

“The statute ignores the common 
law distinction between restrictions 
which are reasonable and those which 
” and “it relieves the courts 

difficulty of determining 
whether in a particular case any ef- 
fect will be given such a contract, 


by declaring that it ‘shall be abso-: 


lutely void, and not’ enforceable 
either in law or equity.’”’ Texas, etc., 
Coal Co. v. Thomas Lawson, supra. 

71. Under Federal Anti-Trust Act 
see supra § 72. 

72. State v. General Fire Extin- 
guisher Co., 9 OhNPNS 438. 

73. Standard Oil Co. v. State, 117 
iene 618, 100 SW 705, 10 LRANS 
015. 

[a] Statute held not to include 
corporation.—A corporation is not in- 
cluded within the criminal penalties 
of a statute making it unlawful for 
any person or corporation to contract 
in restraint of competition, and pro- 
viding that in case of a guilty corpo- 
ration its charter shall be forfeited 


-or, its right to do business annulled, 


that a guilty person shall be fined 
or imprisoned, and that the guilty 
corporation or person shall return to 
the person injured a consideration re- 
ceived for property the sale of which 
is controlled by the combination. 
Standard Oil Co. v. State, 117 Tenn. 
618, 652, 100 SW 705, 10 LRANS 1015 
(“We think this conclusion is: irre- 
sistible from the uses of both terms 
‘persons and corporations’ in some 


[§ 96] k. Who Liable." 
cluded within the criminal penalties of the statutes 
where they expressly so provide;‘? but they are not 
included where the statutes clearly show an intent 
to exclude them.’® 

Foreign corporations doing business in a state 
whose anti-trust laws they violate are liable under 
the provisions of those laws.‘4 
or agreement in restraint of trade, made in one 
state and illegal there, cannot be invested with legal- 
ity by the formation of a corporation under the 
laws of another state to be used as a tool or instru- 
ment for carrying out the illegal agreement.” 

A corporation and its own officers or agents may 
be guilty of a violation of the statutes without the 
participation of others.7® 


[§§ 94-96 


being held that any restraint of trade or commerce 
whether reasonable or unreasonable is forbidden by 


Corporations are in- 


‘And a combination 


corporations and no personal de- 


sections of the statute, and that of 
only one in other sections, when 
taken in connection with the subject- 
matter of the several sections’’). 

74. Chicago, etc., Coal Co. v. Peo., 


214 Tl, 42145 4% IN BLE TS Southern 
Electric Securities Co. v. State, 91 
Miss. 195, 44 S 785, 124 AmSR 638; 


National Lead Co. v. S. HE. Grote Paint 
Store Co., 80 Mo. A. 247. 

75. Euston v. Edgar, 207 Mo. 287, 
105 SW 7738. 

[a] Reason for rule.—‘‘Can we say 
that our statute which denounces 2 
scheme of this kind can be evaded by 
the very simple method of employing 
a foreign corporation as the agent to 
carry it into effect? If so it would. 
be better to repeal the statute be- 
cause any Statute that cannot be en- 
forced, or that can be so. easily 
evaded, breeds contempt of law and 
lawful authority. The formation of 
an Illinois cornoration to be the in- 
strument of the parties to carry out 
their scheme no more made it an 
Illinois contract than if they had 
selected some individual citizen of 
Illinois for their agent.’ Euston v. 
Pera 207 Mo. 287, 297, 105 SW 


76. State v. National Cash Regis- 
ter’ €Co..9 13) Oh} Cirtl CtGane (S* iv 3 oeam 
Oh. Cir: Ct. 637; Staridard Oil) Cov: 
State, 117 Tenn. 618, 100 SW 705, 10 
LRANS 1015. See National Lead Co. 
v. S. E. Grote Paint Store Co., 80 
Mo. A. 247 (if the stockholders and 
governing officers of a corporation 
combine to violate any of the pro- 
visions of a state anti-trust act, 
through the instrumentality of their 
corporate entity, then the corpora- 
tion composed by them is a party to 
the illegal combination within the 
eae and spirit of the Anti-Trust 

(OUD is 

[a] Reason for rule.—‘‘Any other 
rule would make a conviction im- 
possible in most of these cases, for 
it would only be necessary for the 
corporation to employ as its agent 
any of the individuals, firms, or other 
corporations to carry out the pur- 
poses and intention of the conspiracy, 
and that employment would then 
eliminate such agents from the un- 
lawful compact, and insure immunity 
from all prosecutions.” State v. 
National Cash Register Co., 13 Oh. 
wae Ctr Ne IS. Use) 8h) OhyrCiraGes 

fb] TDustration.—Where an oil 
company directed a salesman to pro- 
cure the countermand of an order 
given by its former customers to a 
competitor, and the salesman agreed 
to and did give a quantity of oil to 
one of such customers on his counter- 
manding an order to the competitor, 
the corporation was chargeable as a 
conspirator under the Anti-Trust 
Law, although the salesman was not 
specifically authorized to give the 


hw SSS 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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fendant. Two or more corporations may be indicted 
for conspiracy in furtherance of a trade combine 
without joining a personal defendant.77 

Combination accomplishing result by acts of in- 
dividuals. A combination or agreement which re- 
sults in restraint of trade is illegal, whether the 
result is accomplished by the acts of each individ- 
ual, acting on his own account, in doing as he has 
agreed to do, or by the joint action of all parties 
to the combination.*® 

Holding companies. Where several corporations 
consolidate for the purpose of stifling competition, 
by organizing a holding company to which a ma- 
jority of their stock is transferred, the state may 
proceed against any of the constituent corporations 
organized under its laws which has violated its 
charter rights or the publie policy of the state in 
entering such combination, or it may pass over the 
‘constituent corporations and proceed against the 
holding company, whether it is domestic or foreign, 
provided the holding company attempts within the 
state in any way to do business which the subordi- 
nate corporation could not.’® 

Monopolies acquired through unfair competition. 
A constitutional provision that no incorporated .com- 
pany, partnership or association of persons in the 
state shall combine or make any contract with any 
incorporated company through their stockholders or 
trustees, or assigns of such stockholders, or with 
any -partnership or association of persons, to fix 
the prices, limit the production, or regulate the 
transportation, of any product so as to prevent 
competition in such prices, etc., or to establish 
excessive prices therefor, and that the legislature 
shall pass laws for the enforcement of the section 
by adequate penalties, and in the case of incorpo- 
rated companies, if necessary, may declare a forfei- 
ture of their franchises, covers not only monopolies 
acquired by combination, but those obtained through 
unfair competition.®° 

Nonparticipating members of association. A con- 
spiracy of a majority of the corporations forming 
a voluntary association of wholesale dealers will 
not bind the corporations not participating therein, 
where no overt general rule, resolution, or by-law 
expressed any unlawful tendency or purpose, unless 
they carry out the conspiracy by overt acts.*+ 

Withdrawal from combination. A corporation 
joining a voluntary association of manufacturers 
and wholesalers is not guilty of an unlawful con- 


oil away, the company being pre- 
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the stock of existing corporations, 
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spiracy in restraint of trade permitted by the asso- 
ciation where it withdrew from the association on 
obtaining knowledge of the conspiracy.*? 

Aiders and abettors. In accordance with the rule 
that the act of one conspirator in furtherance of a 
common design is the act of all,8* where an agree- 
ment in violation of an anti-trust statute is made, 
and one party pursues the course of conduct agreed 
on, the other parties to the agreement are liable as 
aiders and abettors.*4 b 

Persons not originating conspiracy. Those who 
are not originally members of a combination or 
parties to an agreement in restraint of trade in 
violation of the statutes may nevertheless become 
punishable under their provisions if they subse- 
quently approve of and join in the execution of the 
unlawful agreement or in acts necessary to render 
the combination suecessful.*> 

Previously formed combinations. As is the case 
with the Federal Anti-Trust Act,8* the state anti- 
trust acts are held to apply to combinations formed 
before their enactment but which are still main- 
tained and in process of consummation.§’ In con- 
sequence the combination is liable to action in a 
proper case** and cannot recover for goods fur- 
nished after the passage of the statutes.89 However, 
these statutes have no application to contracts made 
by a combination and fully performed before their 
enactment.*° 

‘‘Manufacturers.’’ Laundrymen are not ‘‘manu- 
facturers’’ within an anti-trust act designed to 
prevent manufacturers and dealers in articles of 
commerce from combining for the purpose of lessen- 
ing competition, regulating production, and increas- 
ing profits, and to secure to the public the benefits 
of fair competition in trade.®* 

[§ 97] 1. Monopoly Acquired by Efficiency. As 
under the federal anti-trust acts,9? no monopoly will 
accrue to a corporation by reinvesting its profits 
in expanding its plant, other than such as accrues 
to a concern which makes what the public demands. 
and sells it at a price which the public regards as 
cheap or reasonable.®? So also the control of a 
pursuit or trade in a locality, although lodged in 
a single hand, is not unlawful if it is the result 
of competition waged by lawful means.94 One man 
may take over all of another man’s customers and 
thus control the business in that locality if he does 
so as a result of competition within legal limits.9* 

[§ 98] m. Repeal of Statutes. Under the general 


sumed to have assented to the means 
used to carry out the conspiracy to 
restrict its competition. Standard 
Oil Co. v. State, 117 Tenn. 618, 100 
SW 705. 10 LRANS 1015. 

77. Rex v. Central Supply Assoc., 
(Ont.) 12 CanCrCas 371 

78. State v. Kansas City Live 
Stock Exch., 211 Mo. 181, 109° SW 
675. 124 AmSR 776. 

73. Southern Hlectric Securities 
Co. v. State, 91 Miss. 195, 44 S 785, 
124 AmSR 638. 

gO. State v. Central Lumber Co., 
24 S. D. 136, 1283 NW 504, 42 LRANS 
804 faff 226 U.S: 157.) 33 SCt 66, 57 
L. ed. 1641. 

81. State v. Arkansas Lumber Co., 
260 Mo. 212, 169 SW 145. 

e2. State v. Arkansas Lumber Co., 
supra. 

83. See Conspiracy § 86. 

84. State v. Racine Sattley Co., 63 
Tex. Civ. A. 6638, 134 SW 400. 

85. Peo. v. American Ice Co., 120 
NYS 443; State v. Fullerton Lumber 
Co., 35 S.'D. 410, 152 NW 708. See 
also Conspiracy § 88. 

fal Thus a corporation which be- 
comes the owner of substantially all 


who procured before its own organi- 
zation contracts for the purpose of 
creating a monopoly, will become 


liable under the statutes where after 


acquisition of such stock it makes 
use of the contracts to maintain an 
arrangement to create a monopoly 
and prevent competition. Peo.” v. 
American Ice Co., 120 NYS 448. 


eG. See supra § 72 text and notes 
7-9. 
87. Ford v. Chicago Milk Ship- 


pers’ Assoc.,-155 Ill. 166, 39 NE 651, 
27 LRA 298; In re Davies, 168 N. Y. 
89, 61, NE 118, 56 DRA 855, 32 NY 
CivProc 163; State v. Missouri, etc., 
RR. Co..99 Tex. 516) 9ISPSwvit 24a 5 
LRANS 783. 

fa] Reason for rule-—‘‘Any other 
construction would violate the spirit 
of the act, as it would render it 
practically useless by allowing an 
unlawful agreement, made in secret, 
to be carried into effect, simply be- 
cause the attorney-general did not 
discover that it was in contemplation 
in time to procure an injunction to 
prevent its execution.” In re Davies... 
168 N. Y. 89, 100. 61 NE 118, 56 LRA 
855, 32 NYCivProc 163. 


88. In re Davies, supra. 

89. Ford v. Chicago Milk Shippers” 
Assoc., 155 Ill. 166, 39 NE 651, 27 
LRA 298. 


90. Sterling Remedy Co. v. Wye- 
koff, 154 Ind, 437, 56 NE 911; Texas 
Standard Oil Co. v. Adoue, 83 Tex. 
650, 19 SW 274, 29 AmSR 690, 15 
LRA 598; Crump v. Ligon, (Tex. 
Civ. A.) 84 SW 250. 

[a] Thus, the right to recover the 
value of goods sold, payment for 
which was due before the passage of 
the Anti-Trust Act, could not be af- 
fected by the provisions of such act, 
although the seller was a member of 
a combination in violation of the 
statute at the time suit was brought. 
Sterling Remedy Co. v. Wyckoff, 154 


Ind. 4387, 56 NE 911. 

91. Downing v. Lewis, 56 Nebr. 
386. 76 NW 900. 

92. See supra § 74. 

93. Dodge v. Ford Motor Co., 204 
tae 459, 170° NW 668, 3 ALR 

94, Citizens’ Light. ete. Co. v. 
Montgomery Light, ete, Co. 171 
Fed. 553. 
| 9537 Citizens’ hicht,— ett. Co.” ve 
Montgomery Light, etc., Co., supra. 
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rule®® where two anti-trust acts covering the same 
subject matter are repugnant to, or in conflict with, 
each other, the former is repealed by the latter.” 
But if the later statute is unconstitutional and void 
the earlier statute, of course, stands unaffected.®* 
Actions commenced prior to the repeal of an anti- 
trust statute are not affected where the repealing 


statute expressly so provides.% 


[§ 99] C. Articles and Commodities within Pro- 
hibition against Monopolies and Combinations in 
Restraint of Trade—l. At Common Law—a. Articles 
It has never been doubted 
and has been uniformly held that any article which 


of Common Necessity. 


Statutes [36 Cyc 1073, 


’ State v. McClellan, 155 La. 37, 
S 748, 31 ALR 527: State v. Hum- 
ete., Co., (Tex. Civ. A.) 263 


fal 
—Pen. L. § 350, making a conspiracy 
to commit an act injurious to trade 
or commerce a misdemeanor, is not 
repugnant to Gen. Business L. §§ 
340, 341, providing that the making 
of a contract tending to monopolize 
an article of common use shall con- 
stitute a misdemeanor, so that the 
latter did not impliedly repeal the 
former, each being directed toward 
a different act. Peo. v. Dwyer. 160 
App. Div. 542, 145 NYS 748, 31 N. Y. 
Gr"62 [afi 215 IN, Y. 46, 109 -NE 1031). 

928. Com. v. Hatfield Coal Co., 186 
Ky. 411, 217 SW ~125. 

99. Smith v. Morganton Ice Co., 
T59UNY C.2 161,774 SHV961! 

1. Ala.—Tuscaloosa Ice Mfg. Co. 
v.. Williams, 127 Ala. 110, 28 S 669, 
85 AmSR 125/50 LRA 175. 

Cal.—Herriman v. Menzies, 115 Cal. 
16, 44 P 660, 46 P 730, 56 AmSR 81, 
35 LRA 318. 

Conn.—Connors v. Connolly, 86 
Conn. 641, 86 A 600, 45 LRANIS 564 
(recognizing rule). 

Tll.— Samuels v. Oliver, 130 Ill 73, 
22 NE 499; Craft v. McConoughy, 79 
Ill. 346, 22 AmR 171; Cummings v. 
Foss, 40 Ill. A. 523 [aff 149 Ill. 353, 
36 NE 553]. 

Iowa.—Chapin vy. Brown, 83 Iowa 
156, 48 NW 1074, 32 AmSR 297, 12 
LRA 428. 

La.—iIndia Bagging Assoc. Vv. 
Kock, 14 La. Ann, 168. 

Mass.—Com. v. Dyer, 243. Mass. 
472, 188 NE 296 [certiorari den 262 
U. S. 751 mem, 43 SCt 700 mem. 67 
L. ed. 1214 mem]; United Shoe Mach. 
Co. v. La Chapelle, 212 Mass. 467, 99 
NE 289, AnnCas1913D 715. ; 

Mich.—Richardson vy. Buhl, 77 
Mich. 632, 48 NW 1102, 6 LRA 457; 
Raymond v. Leavitt, 46 Mich. 447, 9 
NW 525, 41 AmR 170. 

N. Y.—Peo. v. Milk PExch., 145 N. 
Y. 267, 39 NE 1062, 45 AmSR 609, 
27 LRA 437; Peo. v. Sheldon, 139 
N. Y. 251, 34 NE 785, 36 AmSR 690. 
23 LRA 221; Judd v. Harrington, 139 
N. Y. 105, 34 NE 790; Drake v. Sie- 
bold, 81 Hun 178, 30 NYS 697. 

N. C.—State v. Craft, 168 N. C. 208. 
83 SE 772, AnnCas1917B 1013. 
Oh.—Central Ohio Salt 

Guthrie, 35 Oh. St. 666. 

Pa.—Morris Run Coal Co. v. Bar- 

olay Coal-"Co., ''68) (Pa. 173; 98 AmR 


R. I.—State v. Eastern Coal Co., 29 
R. 1.254, 70 A 1,132 AmSR 817, 17 


Cony Va 


AnnCas 96. 
Tex.—Queen Ins. Co. v. State, 86 
Tex. 250, 24 SW 397, 22 LRA 483. 


Va.—Harris v. Com., 113 Va. 746, 
73 SE 561, 38 LRANS 458, AnnCas 
1913H 597 (recognizing rule). 

W. Va.—Pocahontas Coke Co. v. 
Powhatan Coal, etc., Co., 60 W. Va. 
508, 56 SE 264, 116 AmSR 901, 10 
LRANS 268, 9 AnnCas 667. 

' 2 Ill—Samuels v. Oliver, 130 Ill. 
73, 22 NE 499; Craft v. McConoughy. 
79 Ill. 346, 22 AmR 171. 

Iowa.—Chapin v. Brown, 83 Iowa 

156, 48 NW 1074, 82 AmSR 297, 12 


Statutes held not repugnant. 


MONOPOLIES 


eles other than 


LRA 428. 

Mass.—Com., v. 243 Mass. 
472, 138 NE 296 [certiorari den 262 
U. S. 751 mem, 43 SCt 700 mem, 67 
L. ed. 1214 mem]. 

Mich.—Raymond v. Leavitt, 46 
Mich. 447, 9 NW 525, 41 AmR 170. 

N. Y.—Peo. vy. Milk Exch., 145 N. 
Y. 267, 39 NE 1062, 45 AmSR 609. 
27 LRA 437; Judd v. Harrington, 139 
N. Y. 105, 34 NE 790; Peo. v. North 
River Sugar Refining Co., 54 Hun 354, 
7 NYS 406, 5 LRA 386 faff 121 N. Y. 
582, 24, NE 834, 8 AmSR 843, 9 
LRA 33, 18 NYCivProc 406, 25 AbbN 
Cas 1]; Clancey v. Onondaga Fine 
Salt Mfg. Co., 62 Barb. 395. 

N. C.—State v.- Craft. 168 N. C. 
208, 83 SE 772, AnnCas1917B 1013. 

Oh.—Central Ohio Salt Co. v. 
Guthrie, 35 Oh. St. 666. 

fa] Butter.—Chapin v. Brown, 83 
Iowa 156, 48 NW 1074, 32 AmSR 297, 
12 LRA 428. 

[ob] Fish—Com. v. Dyer, 2438 
Mass. 472, 1388 NE 296 [certiorari 
den 262 U. S. 751 mem, 43 SCt 700 
mem, 67 L. ed. 1214 mem]. 

fel Grain.—Samuels v. Oliver. 130 
Tll. 78, 22 NE 499; Craft v. McCon- 
OUSLY AiO ult 4 Opn ace ATOM Ets Litas 
Raymond y. Leavitt, 46 Mich. 447, 
9 NW 525, 41 AmR 170. 

fd] Lambs and sheep.—Judd_v. 
Harrington, 139 N. Y. 105, 34 NE 


790. 

[e] Milk.—Peo. v. Milk Exch., 145 
N. Y. 267, 39 NE 1062, 45 AmSR 609, 
27 LRA 487; State v. Craft, 168 N. C. 
208, 88 SE 772. AnnCas1917B 10138. - 

[f] Salt—Clancey v. Onondaga 
Fine Salt Mfg. Co., 62 Barb. (N.. Y.) 
395; Central Ohio Salt Co. v. Guth- 
rie, 35 Oh, St. 666. 

[tg] Sugar.—Peo. v. North River 
Sugar Refining Co. 54 Hun 354, 7 
NYS. 406, 5 LRA 3886 [aff 121 N. Y. 
582, 24 NE 834, 8 AmSR 843, 9 LRA 
33, 18 NYCivProc 406, 25 AbbN 
Cas: Aale 

8. Ill.—Sanford v. Peo., 121 Ill. A. 
619; Cummings v. Foss, 40 Ill. A. 523 
[aff 149 Ill. 353), 36 NE 5531. 

N. Y.—Peo. v. Sheldon, 139 N. Y. 
251, 34 NE 785, 36 AmSR 690, 23 
LRA 221; Arnot v, Pittson, etc., Coal 
Co., 68 N. Y. 558, 28 AmR 190; Drake 
v. Siebold, 81 Hun 178, 30 NYS 697. 

Pa.—Morris Run Coal Co. v. Bar- 
eet Coal Co., 68 Pa. 173, 8 AmR 159. 


Dyer, 


. I—State v. Eastern Coal Co., 
29 R. 1.264, 70 A 1, 1382 AmSR 817, 
17 AnnCas 96. 

W. Va.—Pocahontas Coke Co. v. 
Powhatan Coal, etc., Co.. 60 W. Va. 
508, 56 SE 264, 116 AmSR 901; 10 
LRAN'S 268, 9 AnnCas 667. 

4. Tuscaloosa Ice Mfg. Co. v. 
Williams, 127 Ala. 110, 28 S 669, 85 
AmSR 125, 50 LRA 175. 


5. Santa Clara Valley Mill, etce.. 
Co:.v.. Hayes; 76 Cal. 387, 18: P3901, 
9 AmSR 211. 

6 Richardson v. Buhl, 77 Mich. 
632, 48 NW 1102, 6 LRA 457. 

7.. State v. Standard Oil Co., 49 
Oh.) St. .187%, (30; NH 279,934 AmSik 
541, 15 LRA 145. 

8. India Bagging Assoc. v. Kock, 
14 La. Ann. 168. 

9. Anheuser-Busch Brewing As- 
SoG? kv Houck, 4(Texs Civ.eAy) mais 
692; Harris v. Com., 113 Va. 746, 73 
SE 561, 38 LRANS 458, AnnCas1913E 


a 
i 


[§§ 98-100 


constitutes a common necessity of life may be the 
subject. of monopolization or acts in restraint of 
trade at common law,! such as articles of food,* 
coal,® ice,t lumber,® matches,® oil,” and bagging for 
wrapping cotton bales.® 

[§ 100] b. Other Articles. 
authority to the effect that at common law no arti- 


While there is some 


those of prime necessity are the 


subject of monopoly,® the better view is to the con- 
trary.° The weight of authority is that any article 
or commodity in general use, or staple commodity, 
may be the subject of monopolies or combinations 
in restraint of trade at common law;1! but some de- 


597. 

[a] A combination for the control 
of the sale of beer and the cessation 
of competition is not void at common 
law, although in restraint of trade, 
since beer is not an article of prime 
necessity. Anheuser-Busch Brewing. 
Assoc. v. Houck, (Tex. Civ. A.) 27 
Sw 692. But see infra text and 
note 11 [b]. 

{[b] Imsurance is not an article 
of prime necessity within the rule. 
Harris v. Com., 113 Va. 746, 73 SH 
ae 38 LRANS 458, AnnCas1913E 

{e] 
Co. v. State, 
Cols 

19. Cummings v. Union Blue Stone 
Col, 164° Noe Ye 401) 58 INE 525.9 io 
AmSR 655, 52 LRA 262; Peo. v. Klaw, 
55) Mise. 72.4106 NYS 341, 21 Noe 
Cr. 353; Hoffman v. Brooks, 6 Oh. 
Dec. (reprint) 1215, 12 AmLRec 747; 
and cases infra notes 11-14. 

11. U. S.—National Harrow Co. v. 
Hench, 76 Fed. 667 [aff 83 Fed. 36, 
20 CCA, 349.39 arRA 1299 12, 

Ala.—Tuscaloosa Ice Mfg. Co. v. 
Williams, 127 Ala. 110, 28 S 669, 85 
AmSR 125, 50 LRA 175. 

Cal.—Herriman v. Menzies, 115 Cal. 
16, 44 P 660, 46 P 730, 56 AmSR 81, 
35 LRA, 318; Pacific Factor Co. -v. 
as 90 Cal. 110, 27 P 36, 25 AmSR 
102. 

Conn.—Connors v. Connolly, 86 
Conn. 641, 86 A 600, 45 LRANS 564 
(recognizing rule). 

Ill.—Bishop v. American Preserv- 
ers’ Co., 157 Ill. 284, 41 NE 705, 48 
AmSR 317. 

Mass.—In re Opinion of Justices, 
211 Mass. 620, 99 NE 294; Alger v. 
Thacher, 19 Pick. 51; 31 AmD 119. 

N. Y.—Cummings v. Union Blue 
Stone Co., 164 N. Y. 401, 58 NE 525, 
79 AmSR 655, 52 LRA 262; National 
Harrow Co. v. Bement, 21 App. Div. 
290, . 47 NYS 462” Frev on~ other 
grounds 163 N. Y. 505. 57 NE 764 
(aff, 186. U.S. 70,22. SCt 747, 246 
L. ed. 1058)]; De Witt Wire-Cloth Co, 
v. New Jersey Wire-Cloth Co., 16 
Daly 529, 14 NYS 277 [aff 16 NYS 
384]; Dueber Watch Case Mfg. Co. 
v. E. Howard Watch, etc., Co., 3 Mise. 
582, 24 NYS 647. 

Oh.—Hmery v. Ohio Candle Co., 47 
nN St. 320, 24 NE 660, 21 AmSR 

Pa.—Nester v. Continental Brew- 
ing Co., 161. Pa. 9478s (29'> Ao sl 02h 
AmSR 894, 24 LRA 247. 

[al “It is against public policy to 
monopolize in this way any commod- 
ity of common utility, or of common 
consumption or use among the peo- 
ple, or even of considerable utility 
or consumption, whether it be one of 
the necessaries of life or not.’ Tus- 
caloosa Ice Mfg. Co. v. Williams, 127 
Ala. 110, 123, 28 S 669, 85 AmSR 125, 
50 LRA 175. 

[b] Beer.—Nester v. Continental 
Brewing Co., 161 Pa. 4738, 29 A 102, 41 
AmSR 894, 24 LRA 247. But see 
supra text and note 9 [a]. 

|c] Harrows.— National Harrow 
Co. v. Hench, 76 Fed. 667 [aff 83 Fed: 
36, 27 CCA 349, 39 LRA 2991; Na- 
tional Harrow Co. vy. Quick, 67 Fed. 
130 [aff 74 Fed. 236, 20 CCA 4101; 
National Harrow Co. v. Bement, 21 


Coca-cola syrup.—Coco-Cola 
(Tex. Civ. A.) 225 SW 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


-§§ 100-102] 


cisions hold that this is the limit to which the doc- 
trine may be extended and that an article which is 
neither a prime necessity nor a staple commodity 
ordinarily bought and sold in the market is not the 
subject of monopolization.’? But there is authority 
to the effect that any article of commerce may be 
the subject of monopoly,!* and that the character 
of the trade sought to be monopolized is of no con- 
sequence so long as it is a lawful one.' 

[§ 101] 2. Under Statutes. As at common law,15 
so under federal and state legislation condemning 
monopolies and combinations in restraint of trade 
it has uniformly been held that articles which con- 
stitute a common necessity of life,’® or articles 
which are in common use,*? are within the purview 
of the statutes; and some of the statutes make no 
distinction between articles of prime necessity and 
other articles.18 ; 

‘‘Commodities’’1° as used in the statutes has 
been held to inelude food products” and shares of 
stock.24 But the term ‘‘commodities’’ implying 
only things that are serviceable?? does not include 
cuts to be used for advertising purposes in con- 
nection with advertising service,?? nor baseball, 
which is a mere amusement or sport, 24 nor labor.2® 

‘‘Commodities in common use,’’ carrying the idea 
of universality or serving the use of all,2* has been 
held to include building foundations?’ and books,?§ 


App. Div. 290, 47 NYS 462 [rev on 
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but not mats or matrices made for use in the publi- 
cation of advertisements,?? nor photo engravings,*° 

Insurance has been held a commodity within a 
statute prohibiting the formation of combinations 
between individuals or corporations to regulate or 
fix the price of any ‘‘commodity.’’*t But it has 
been held that it is not a commodity within a stat- 
ute making it an offense ‘‘to limit or reduce the 
production or increase, or reduce, the price of mer- 
chandise or commodities.’’?2 And it has been held 
that a contract of insurance is not an ‘‘article of 
commerce’’ within the meaning of statutes defining 
a trust as a combination of two or more persons 
or corporations to fix, at any standard or figure 
whereby its price to the public shall be in any man- 
ner controiled or established, any article of com- 
merce intended for sale, use or consumption.** 

Trading stamps and trading stamp books, into 
which the stamps are to be pasted for the purpose 
of presenting the books for redemption by the cor- 
poration issuing them, are ‘‘articles’’ within the 
meaning of a statute which prohibits ‘‘a monopoly 
in the manufacture, production or sale... of any 
article or commodity in common use.’’34 

[§ 102] D. Forms of Combinations or Contracts— 
1. In General. Where a contract, agreement, or 
combination is in violation of the common law,°® 


other grounds 163 N. Y. 505, 57 NE 
ROA (At F186). St. 70.) 22SCtr 147. 
46 L. ed. 1058)]; Strait v. National 
Harrow Co., 18 NYS 224. 

[d] Preserves.—Bishop v. Ameri- 
can Preservers’ Co., 157 Ill. 284, 41 
NE 765, 48 AmSR 317. 
Watches.—Dueber Watchcase 


3 Misc. 582, 24 NYS 647. 
[f] Wire cloth—De Witt Wire- 
Cloth Co. v. New Jersey Wire-Cloth 


Co., 16 Daly 529, 14 NYS 277 [aff 16 
NYS 384]. 
12. Gloucester Isinglass, ete., Co. 


v. Russia Cement Co., 154 Mass. 92, 
27 NE 1005, 26 AmSR 214, 12 LRA 
563; Central Shade Roller Co. v. 
Cushman, 143 Mass. 353, 9 NE 629. 
See Coco-Cola Co. v. State, (Tex. 
Civ. A.) 225 SW 791. 

fa] Applying this principle it was 
held that an agreement between 
manufacturers to unite in the pur- 
chase of skins, an article of which 
the supply was limited and from 
which glue was manufactured, and 
that there should be no competition 
between them, is valid. Gloucester 
Isinglass, etc., Co. v. Russia Cement 
Co., 154 Mass. 92, 27 NE 1005, 26 Am 
SR 214, 12 LRA 563. 

13. State v. Nebraska Distilling 
Co., 29 Nebr. 700, 46 NW 155. 

14. Peo. v. Duke, 19 Misc. 292, 44 
INGY'S 2336711 "N.Y. Cr. 472; Hoffman v. 


Brooks, 6 Oh. Dec. (Reprint) 1215; 
12 AmLRec 747, 751. 
“Although ... courtS may be in- 


clined to apply this rule more strictly 
in cases involving the necessaries of 
life or services of a quasi public 
nature, there is no authority for ex- 
cepting from its operation any legiti- 
mate trade or business.” Hoffman v. 
Brooks, supra. 
15. See supra § 10 
16. Loder v. ire ore “142 Fed. 1010 
[rev on other grounds 149 Fed. 21, 
78 CCA 653, 7 LRANS 984, 9 AnnCas 
294]; Knight, etc., Co. v. Miller, 172 
Ind. 27, 87 NE 823, 18 AnnCas 1146; 
Com v. Dyer, 243 Mass. 472, 138 NE 
296 [certiorari den 262 U. S. 175, 
mem, 43 SCt 700 mem, 67 L. ed. 1214 
mem]; United Shoe Mach. Co. v. La 
Chapelle, 212 Mass. 467, 99 NE 289, 
AnnCas1913D 715; Barataria Canning 
Co. v. Joulian, 80 Miss. 555, 31°8S 
961. 
142 


‘{a] Drugs.—Loder v. Jayne, 


[41 Cc. J.—9] 


9 AnnCas 294]. 
[b] 


262 U. 


Fed. 1010 [rev on other grounds 149]|Co. v. Hutchinson Grocery Co., (Tex. 
Fed. 21, 78 CCA 653, 7 LRANS 984,]| Civ. A.) 108 SW 768 
24. American League Baseball 

Food.—Com. v. Dyer, 243]Club v. Chase, 86 Misc. 441, 149 
Mass. 472, 138 NE 296 [certiorari den| NYS 6. 

S. 751 mem, 43 SCt 700 mem,|. 25. See supra § 99; infra § 164. 
67 L. ed. 1214 mem]; Barataria Can- 26. Peo. v. Evstean, 102 Misc. 476. 
ning Co. y. Joulian, 80 Miss. 555, LTO= NYS? 16850 136) IN; PY. iCr: 256) [app 
S 961 (canned oysters, sold as mer-|dism 190 App. Div. 899 mem, 179 


chandise, are a commodity within the 
meaning of a_ statute prohibiting 
agreements to limit, increase, or re- 
duce the price of a commodity). 

[ec] Modern machinery for manu- 
facture of footware.—DUnited Shoe 
Mach. Co. v. La Chapelle, 212 
Mass. 467, 99 NE 289, AnnCas1913D 


Plumbers’ supplies.—Knight. 
Co. ve Miller, (172! Sinid's 277,787 
NE 823, 18 AnnCas 1146. 

17. Indiana Mfg. Co. v. J. I. Case 
Threshing Mach. Co., 148 Fed. 21 
[rev on other grounds 154 Fed. 365, 
83 CCA 343 (certiorari dism 207 U. 
S)°603,' 28 SCt 261, (52) Li" ed: 9359) 1; 
Peo. v. Epstean, 102 Misc. 476, 170 
NYS 68, 36 N. Y. Cr. 256 [app dism 
190 App. Div. 899 mem, 179 NYS 
941 mem]; Huebner-Toledo Breweries 
Co. . ..Sinelar, 8 Ohw Cirn' Ct; pe 
49, 28 Oh, Cir. Ct. 329; G. W. McNear, 
Inc. v. American, ete., Mfg. Co., 42 
R. I. 302. 107 A 242. 

[a] Intoxicating liquors.—Hueb- 
ner-Toledo Breweries Co. v. Singlar, 
siOh. Cir CEN S.7°49)'28TOh. Cir’ Ct: 


29. 

[b] Photoplay films.—uv. S. v. Mo- 
tion Pictures Patents Co., 225 Fed. 
800 [app dism 247 U. S. 524 mem, 
88 SCt 578 mem, 62 L. ed. 1248 
mem]. 

{c] Quicksilver.—G. W. McNear, 
Inc. v. American, etc., Mfg. Co., 42 
RYT 302 10% X24 27 


18. State v. Standard Oil Co., 218 
Mo. 1, 116 SW 902 [aff 224 U. S. 270, 
32 SCt 406, 56 L. ed. 760, AnnCas 
1913D 936]. 

19. Insurance as “commodity” see 
infra text and note 9 [b]. 

20. Barataria Canning Co. v. Joul- 
ian, 80 Miss./555, 31 S 964: 

21. Pound v. Lawrence, (Tex, Civ. 
A.) 233 SW 359. 


22. American League Baseball 
Club v. Chase, 86 Misc. 441, 149 
NYS 6. 

23. (‘Schow Bros., Inc. v. Adva- 


Talks Co., (Tex. Civ. A.) 232 SW 883. 
To same effect Forrest Photographic 


NYS 24 mem]. 

27. eo. v. Amanna, 203 App. Div. 
548, 196 NYS 606. 

28. Straus v. American Pub. As- 
soc., 85 App. Div. 446, 83 NYS 271 
faff.177 Ne Y. 473, 69 NE 1107, 102 
AmSR 819, 64 LRA 7011. 

29. Finnegan y. Butler, 112 Misc. 
280.:182 NYS 671. 

30. Peo. v. Epstean, 102 Misc. 476, 
170 NYS 68,36 N. Y. Cr. 256 fapp 
dism 190 App. Div. 899 mem, 179 
NYS 941 mem]. 

31. Beechley v. Mulville, 102 Iowa 
602, 70 NW 107, 71 NW 428, 63 AmSR 
479. Compare State v. Phipps, 50 
Kan. 609, 31 P 1097, 34 AmSR 152, 


a OBTyT 657 (construing L. [1899] 
c A 
32. Foster v. Ankenbauer, 14 Oh 


NPNS 637; State v. Bovee, 6 OHRNPNS 
337; Queen Ins. Co. v. State, 86 Tex. 
250, 24 SW 397, 22 LRA 483. Contra 
State v. Ross, 4 OhNPNS 377. 

fa] The words of the statute im- 
ply that a “commodity” is something 
produced. Queen Ins. Co. v. State, 
86 Tex. 250, 24 SW 397, 22 LRA 
483. 

[b] The business of writing fire 
insurance is not included under the 
provisions of the Valentine Anti- 
Trust Law, and no recovery can be 
had thereunder on account of any 
agreement among fire insurance 
agents which precludes unrestricted 
competition. Foster v. Ankenbauer, 
14 OhNPNS 637; State v. Bovee, 6 
OhNPNS 337; Runck v. Cloud, 11 Oh 
S&CP 444, 8 OhNP 436. 

33. Queen Ins. Co. v. State, 86 
Tex. 250, 24 SW 39%, 22 LRA 483, 

34. Merchants’ Legal Stamp Co. 
Murphy, 220 Mass. 281, 107 NE 568, 
LRAI1915D 520. 

35. Harding v. American Glucose 
Co., 182 111) 551,55. NE 577; 74 AmSR 
189, 64 LRA 738; Purington v. Hinch- 
liff,°120 EMS A.; 523) Laff 219 Ti. “159, 
76 NE 47, 109 AmSR 322, 2 LRANS 
824]; Nester v. Continental Brewing 
Co., 161 Pa. 473, 29 A 102, 41 AmSR 
894, 24 LRA 247, 


130. [41.0.J.] 


or of federal®* or state anti-trust acts,°" prohibiting 
contracts or combinations in restraint of trade or 
creating monopolies, the form of the contract, agree- 
ment, or combination is not material. 

A frequent type of combina- 
tion has been that of pool of some sort, in which 
the participants agree to suppress the competition 
between themselves to some extent without sur- 
rendering altogether their right to conduct their 


[§ 103] 2. Pools.** 


own business.°? 
[§ 104] 3. Trusts. 


law and under the federal and 
acts.*+ 


tion, sales, and prices.*? 


36. Loewe v. Lawlor, 208 U. S. 
274, 28 SCt 801, 52 L. ed. 488, 13 
AnnCas 815; Northern Securities Co. 
VINO. S.* 293 UL S.19'TS' 244 SCE 1436; 
48 L. ed. 679; U. S. v. Trans-Missouri 
Freight Assoc,, 166 U. S. 290, 17 SCt 
540, 41 L. ed. 1007; U. S. v. Eastman 
Kodak Co., 226 Fed. 62; U. S. v. Key- 
stone Watch Case Co.. 218 Fed. 502 
[app dism 257 U. S. 664 mem, Me SCt 
45 mem, 66 L. ed. 424 mem]: Sve 
Du Pont de Nemours, 188 ed, 127; 
Darius Cole Transp. Co. v. White Star 
Line, 186 Fed, 63, 108 CCA 165 [cer- 
tiorari den 225 U. S. 704, 32 SCt 837, 
56 L. ed. 1265]; Ware-Kramer To- 
bacco Co. v. American Tobacco Co., 
178 Fed. 117; Rubber Tire Wheel Co. 
v. Milwaukee Rubber Works Co., 154 
Fed. 358, 88 CCA 336. [certiorari 
granted 207 U. S. 589 mem, 28 SCt 
255 mem, 52 L. ed 354 mem]; Chesa- 
peake, ete., Fuel Co. v. U. S., 115 Fed. 
610, 53 CCA 256; Clark vy. Needham, 
125 Mich. 84, 83 NW 1027, 84 AmSR 
559, 51, LRA 785. 

“The generic designation of the 
first and second sections of the law, 
when taken together, embraced 
every conceivable act which could 
possibly come within the spirit or 
purpose of the prohibitions of the 
law, without regard to the garb in 
which such acts were clothed, ‘That 
is to say, it was held that in view 
of the general language of the stat- 
ute and the publie policy which it 
manifested, there was no possibility 
of frustrating that policy by resort- 
ing to any disguise or subterfuge of 
form, since resort to reason rendered 
it impossible to escape by any indi- 
rection the prohibitions of the stat- 
ute.” U.S. v. American Tobacco Co., 
S. 106, 181, 31 SCt 632, 55 L. 


“A combination cannot escape the 
condemnation of the anti-trust act 
merely by the form it assumes or 
by the dress it wears. It matters 
not whether the combination be ‘in 
the form of a trust or otherwise,’ 
whether it be in the form of a trade 
association or a corporation, if it 
arbitrarily uses its power to force 
weaker competitors out of business, 
or to coerce them into a sale to or 
union with the combination, it puts 
a restraint upon interstate commerce, 
and monopolizes or attempts to mo- 
nopolize a part of that commerce, in 
a sense that violate the anti-trust 
act.” U.S. v. Du Pont de Nemours, 
188 Fed..127. 151. 

37. State v. American Sugar Re- 
finines’ Co: 138 Lal 1006, 71 fa 137, 

Be Defined see supra § 6 

(CSS a ieG yun Sino 6x UEISe 
378 25 SCt 276, 49 L. ed. 518: Addy- 
ston Pipe, etc:, Co. v. U. S., 175 U.S. 
211, 20, SCt 96, 44 L. ed. 18649 US: 
v. Joint Traffic Assoc., 171 U. S. 505, 
LG SCt 26.43 sluced. 259%) Un Sv v. 
Trans-Missouri Freight Assoc., 166 


Combinations constituting 
trusts as elsewhere defined*® are illegal at common 


The primary object of a trust is to secure 
a monopoly, since from that point of advantage 
it can destroy its competitors and control produc- 
When an unlawful trust 
has been formed by a corporation and its officers, 
stockholders, and agents, it does not lose its identity 
by the action of the participants in dissolving the 


MONOPOLIES 


[§§ 102-106 


corporation and transferring its business and prop- 
erty to a new corporation organized by them for 
the purpose of continuing the unlawful trust.** 

[§ 105] 4. Holding Corporations. 
ment by which the stocks of two or more corpora- 
tions are held by another with a design to suppress 
competition, restrain trade, or create a monopoly, 
which as heretofore shown is usually described as 
a holding corporation,** is illegal at common law 


An arrange- 


and also under the federal and state anti-trust 


state anti-trust 


U. S. 290, 17 SCt 540, 41 L. ed. 1007. 

Cal.—Getz v. Federal Salt Co., 147 
Cal. 115, 81 P 416, 109 AmSR 114. 

D. G@—Leonard v. Abner-Drury 
Brewing Co., 25 App. 161. 

Tll.—Craft v. McConoughy, 79 Ill. 
$46, 22 AmR 171. 

La.—India Bagging Assoc. v. Kock, 
14 La. Ann. 168. 

Miss.—Fire Ins. Cos. v. State, 75 
Miss. 24. 22 °S_ 99. 

Mo.—State v. Firemen’s Fund Ins. 
Co., 152 -Mo. 1,.52 SW 595,-45 LRA 
363 


N. Y.—Judd v. Harrington, 139 N. 
Y. 105, 34,NE 790. 
Oh.—Emery v. Ohio Candle Co., 47 


of St. 320, 24 NE 660, 21 AmSR 
Pa.—Morris Run Coal Co. v. Bar- 
eae Coal Co., 68 Pa. 173,.8 AmR 
159. 
a aa oben v. Leary, 40 Wis. 
40. See supra § 4. 
41. State v. Nebraska Distilling 
Co., 29 Nebr. 700, 46 -_NW 155; Peo. 


y. North River Sugar Refining Co., 
121 N. Y. 582, 24 NE 834, 18 AmSR 
843, 9 LRA 33: State v. Standard Oil 
Co. 497 Ohwi St 21373230) NB 279;, 34 
AmSR 541, 15 LRA 145. 

[a] Thus an agreement by which 
all, or a majority, of the stockholders 
of a corporation transfer their stocks 
to certain trustees, in consideration 
of the agreement of the stockholders 
of other companies and of the mem- 
bers of limited partnerships, engaged 
in the same business, to do likewise, 
and by which all are to receive in 
lieu of their stocks and interests so 
transferred trust certificates to be 
issued by the trustees, equal at par 
to the par value of their stocks and 
interests, and by which the trustees 
are empowered as apparent owners 
of the stock to elect directors of the 
several companies, and thereby con- 
trol their affairs in the interests of 
the trust so created, and are to re- 
ceive all dividends made by the sev- 
eral companies and limited partner- 
ships, from which, as a common fund, 
dividends are to be made by the trus- 
tees to the holders of the trust cer- 
tificates, tends to the creation of a 
monopoly, to control production as 
well as prices, and is against publie 
State v. Standard Oil Co., 49 
8 BATS 30 NE 279, 34 AmSR 
541, 15°. LRA 145. 

42. Chicago, etc., Coal Co. v. Peo., 
114 Tl). A. 75 [aff 214 Tl... 421, .73 NE 


7701. 
43. State v. National Cash Regis- 
ter) Co pis Oh. Ciry Ct EN Se reteed 


Onn OinemOts, Gots 

44. See supra § 5, 

45. . SU. S. v. Reading Co., 
253 U. S. 26, 40 SCt 425, 64 L. ed. 760; 
U. 8. v. Union Pac. R. Co., 226 ‘Use S: 
61, 33 SCt 53, 57 L. ed. 124; Standard 
Oil, Co, WV. Ue 


acts,#® in no less degree than if there had been 
a direct transfer of stock interest from one com- 
pany to the other. 
and the power to suppress competition, are ac-. 
quired in the one case no less than in the other.’’4¢ 

[§ 106] 5. Consolidating Corporations—a. Consoli- 
dating Other Corporations. 
several corporations engaged in a common business 
is not necessarily unlawful either at common law,** 
or under state*® or federal*® anti-trust statutes, 


“‘The domination and control, 


The consolidation of 


502, 55 L. ed. 619, 34 LRANS 824, 
AnnCasl1912D 734; Northern Securi- 
ties. Co. Vv. Us Sa. 293,U. Silo 24 SCE 
436, 48 L. ed. 679. 

Ill.—Peo. v. Chicago Gas Trust Co., 
130 Ill. 268, 22 NE 798, 17 AmSR 319, 
8 LRA 497. 

Minn.—State v. Creamery Package 
Mfg. Co,, 110 Minn, 415, 126 NW 126, 
623, 1836 AmSR 514. 

Miss.—Southern Electric Securities 
Co. v; State, 91 Miss. 195; 44 S 785, 
124 AmSR 638. 

Mont.—MacGinniss v. Boston, etc., 
oe etc., Co., 29 Mont. 428. 75 P 


N. Y.—Peo. v. Nussbaum, 32 Misc. 
1, 66 NYS 129 [rev on other grounds 
55 App. Div. 245, 67 NYS 492 (rev 
on other grounds 168 N. Y. 89, 61 NE 


Ware LRA 855, 32 NYCivProc 
fa]. Thus the combination of the 


stocks of the various corporations 
trading in petroleum and its products 
in the hands of a holding company, 
with the intent to exclude others 
from the trade, and thus centralize in 
the combination the perpetual con- 
trol of the movement of these com- 
modities in the channels of interstate 
and foreign commerce, constitutes a . 
violation of the prohibitions of the 
Federal Anti-Trust Act. Standard 
Oil; Co. sVeRUisS:) 422) “USHae SESE 
502, 55 L. ed. 619, 34 LRANS 834, 
AnnCas1912D 734 [aff 173 Fed. 177]. 


46. U.S. v. Union Pac. R. Co., 226 
Pa S. 61, 85:33) SCt. 53,.57) ib. ‘edi 
47. U. S.—Lumbermen’s Trust Co. 


vo Title Ins... fete, Co.,.1248 | Ped. 2825 
160 CCA 290. 

il.—Coquard v. National Linseed 
Oil Co., 171 Ill. 480, 49 NE 


Mass.—Berenson v. H. G. Vogel 
Co.. Inc.,, 148 NE 450. 

N. J.—Trenton Potteries Co. v. 
Oliphant, 58 N. J. Eq. 507, 43° A 723, 
78 AmSR 612, 46 LRA 255. 

N. Y.—New York Motion Picture 
Co. v. Universal Film Mfg. Co., 77 
Misc. 581, 1837 NYS 278. 

Pa. —City Ice Co. v. Easton Mer- 
chants Ice, ,Co:, 267 ;Pa.500, 110.5% 


R. I.—Oakdale Mfg. Co. v: Garst, 18 
R. I. 484, 28 A 973, 49 AmiISR 784, 
23 LRA 639. 

48. Lumbermen’s Trust Co. v. 
Title Ins., etc., Co., 248 Fed. 212, 160 
CCA 290; Munter v. Eastman Kodak 
Co., 28 Cal. A. 660, 153 P 737; Atty- 
Gen. v. Consolidated Gas Co.. 124 
App. Diy 401, 108 NYS 823. 

49. U. S. v. Terminal R. Assoc. 
224 U. S. 383, 32 SCt 507,56 .L. eds 
810; Monarch Tobacco Works. vz 
American Tobacco Co., 165 Fed. 7743 
Venner v. New York Cent., etc., R. 
Co., 177 App. Div. 296, 164 "NYS 626 
[aff 226 N. Y. 588 mem, 123 NE 893 
mem]; Winfree v. Riverside Cotton 


S., 221 U. S. 1, 31 SCt! Mills Co., 113 Va. 717, 75.SE.309. ° 


aS EE EL OE A ee aS ee ee eS 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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especially where the consolidation is merely a change 
in the form of control theretofore existing,®® or 
where there is express statutory authority for con- 
solidation.5+ Whether or not it is unlawful depends 
on fazts other than mere consolidation;°? and the 
lawfulness of any particular consolidation depends 
on the circumstances of the case in which the ques- 
tion arises.°* The facts peculiar to the business, the 
conditions before and after the alleged restraint was 
imposed, its nature, and the purpose sought to be 
attained, as well as prevalent economic necessities, 


are to be considered.®* 


Lawful consolidation. There is nothing unlawful 
in a consolidation for legitimate business reasons, 
such as increased production, decreased cost of pro- | 
duction, the giving of better service to the public, 
A corporation about to retire from business 
may lawfully sell its properties to a competitor.*® 


ete.®5 


50. Venner v. New York § Cent., 
ete... RR. 3Co4)1177° Anp. Div: 296, '164 
NYS 626 [aff 94 Mise. 671, 158 NYS 
602] 


51. Atty-Gen. v. Consolidated Gas 
Co., 124 App. Div. 401, 108 NYS 823. 

[a] In Tennessee, the Anti-Trust 
Act (Acts [1903] ¢ 140) is held inap- 
plicable to public utilities such as 
electric power companies, in view of 
Acts (1887) c 198, Acts (1895) .c 29, 
Acts: (1903) ¢,406,. Acts (1907) ¢ 437, 
and Acts (1909) e¢ 127; relating ‘to 
and specifying powers of corpora- 
tions, and Pub. Acts (1919) c 49 §§ 3 
6, authorizing consolidation of such 
public utilities companies with ap- 
proval of the public utilities commis- 
sion. In relation to the matter of 


public utilities the legislature has, 


declared a policy which does not 
forbid consolidation of their enter- 
prises, but, on the contrary, authori- 
izes consolidation under strict regu- 
Jation and control. State v. Nashville 
R., ete., Co.. 151 Tenn. 77, 268 SW 120. 

52. New York Motion Picture Co. 
v. Universal Film Mfg. Co., 77 Misc. 
581. 187 NYS 278. 

53. Berenson v. H. G. Vogel Co., 
Inec., (Mass.) 148 NE 450; New York 
Motion Picture Co. v. Universal Film 
Mfg. Co:, 77 Mise. 581, 137 NYS 278. 

54. Berenson v. H. G. Vogel Co., 
Inec., (Mass.) 148 NE 450. 

55. Lumbermen’s. Trust Co. v. 
Title Ins., etc., Co., 248 Fed. 212, 160 
CCA 290; New York Motion Picture 
Co. Vv. Universal Film Mfg. Co.. 77 
Misc. 581, 137 NYS 278; City Ice Co. 
v. Easton Merchants Ice Co., 267 Pa. 
500, 110 A 350. 

56. City Ice Co. v. Easton Mer- 
chants Ice Co., supra... See North- 
western Cons. Milling Co. vy. Callam, 
177 Fed. 786 (the Federal Anti-Trust 
Act, prohibiting trusts and monop- 
olies, does not condemn the purchase 
by three corporations of two insolv- 
ent corporations engaged in the same 
business, nor in the conduct of the 
business thereafter by the three pur- 
chasers, especially in an effort to 
liquidate the indebtedness). 

57. Matter of Consolidated Gas 
Co., 56 Mise. 49, 106 NYS 407 [aff 
124 App. Div. 401, 108 NYS 8231. 

58. Distilling, etc., Co. v. Peo., 156 
Tll. 448, 41 NE 188, 47 AmSR 200; 
Merchants’ Ice, ete., Co. v. Rohrman, 
138 Ky. 530, 128 SW 599, 1837 AmSR 
390, 30 LRANS 973; Richardson v. 
Buhl, 77 Mich. 632, 43 NW 1102, 6 

57 


. LRA ; 

59. U.S. v. Southern Pac. Co., 259 
U.S: 214, 42° SCt 496,/66 i. ed. 907; 
U. S. v. American Tobacco Co., 221 
VU. S. 106, 31-SCt 632, 55 L. ed. 663: 
U. iS. v. International Harvester Co., 
214 Fed. 987 [app dism 248 U. S. 587 
mem, 39 SCt 5 mem, 63 L. ed. 434 
mem]; U. S. v. Great Lakes Towing 
Co., 208 Fed. 733; U. S.-\vi Du’ Pont 
de Nemours, 188 Fed. 127; United 
Shoe Mach. Co. v. La Chapelle, 212 


Mass. 467, 99 NE 289, AnnCas1913D_ 


S (alae Venner v. New York Cent., etc., 
R. Co., 177 App. Div. 296, 164 NYS 
626 [aft 94 Misc. 671, 158 'NYS 602]. 
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The consolidation of two public service corpora- 
tions in a city under statutory authorization cannot 
be said to create a monopoly where the field is open 
to any other company that can obtain the necessary 
consent from the constituted authorities and neither 
the production nor the price can be arbitrarily fixed 
by the consolidated company.°* 

Unlawful consolidation. 
eral corporations into one constitutes an unlawful 
combination at common law,°* under the Federal 
Anti-Trust Act,°® and the state anti-trust acts,°° 


The consolidation of sev- 


where the combination has one or more of the fol- 


60. U. S—Empire Gas, etc., Co. 
Lone Star Gas Co., 289 Fed. 826 iatt 
296 Fed. 699]. 

Ky.—Merchants’ 


Ice, etc., 


Co. 
Rohrman, 138 Ky. 530, 128 SW 599, 


137 AmSR 390, 30 LRANS 973. 

La.—State v. American Sugar Re- 
fining Co., 138 La. 1005, 71S 137, 

Minn.—State v. Duluth Bd. of 
Trade, 107 Minn. 506, 121 NW 395, 
23 LRANS 1260. 

Mo.—State v. Polar Wave Ice, etc., 
Co., 259 Mo. 578, 169 SW 126; State 
v. International Harvester Co., 237 
Mo. 369,-141 SW 672 [aff 234 U. S. 
199 S4SCt 859," 58 “Tuy ed. "1276," 52 


LRANS 525]. 

-N. Y.—Peo. v. North River Sugar 
Refining Co., 121 N. Y. 582, 24 NE 
834, 18 AmSR 843, 9 LRA 33. 

S. C.—State v. Virginia-Carolina 
Chemical Co., 71.S. C. 544, 51 SH_455. 

Tex.—San Antonio Gas Co. v. State, 
22 Tex. Civ. A. 118, 54 SW 289. 

61. See cases supra notes 58-60. 

fa]. Rule applied.—A  consolida- 
tion of corporations into a single cor- 
poration organized for the purpose of 
getting control of manufacture and 
sale of all distillery products, so as 
to stifle competition and be able to 
dictate the amount to be manufac- 
tured and prices therefor, and thus to 
create or tend to create a virtual 


monopoly in the manufacture and 
sale of distilling products, is un- 
lawful. Distilling, ete., Co. v. Peo 
156 Ill. 448, 41 NE 188, 47 ‘AmSR 
200. 

[b] Fertilizer.—Where a corpora- 


tion had transferred to it all other 
corporations independently engaged 
in the manufacture and sale of fer- 
tilizer in the state, and acquired all 
others except four, and a large pro- 
portion of the phosphate lands of the 
state, and controlled the majority of 
the stock in a large manufacture of 
fertilizer ingredients, and covenants 
had been entered into between it and 
some of the other defendants, whose 
property had been transferred to it, 
that. they should not engage in the 
manufacture and sale of: fertilizer 
for a certain period within the state, 
this is a combination in violation of 
a state anti-trust act. State v. Vir- 
ginia-Carolina Chemical Co., 71 S. C, 
544, 51 SE 455. 

[c] Harvesting machinery. — (1) 
The buying of the entire assets of 
five or six great companies engaged 
in the manufacture and sale. of farm- 
ing machinery and combining them 
into one corporation, with the design 
that the fierce and destructive com- 
petition that had existed between 
them might cease, and with the re- 
sult that it did cease, is in violation 
of state anti-trust statutes. State 
y. International Harvester Co.,. 237 
Mo. 369, 141 SW 672 [aff 234 U. S. 
199, 34 SCt''859)'58 LL.’ ed. 1276, 52 
LRANS 525]. (2) Such a combina- 
tion is also ‘illegal as in violation of 


the Federal Anti-Trust Act where its’ 


effect is to monopolize interstate 
commerce. Uz. “International 


Son vs 
Harvester Co., 214 Fed. 987 [app dism 


lowing objects in view: To minimize or eliminate 
competition altogether; to limit manufacture or pro- 
duction; to fix or control the price of goods, com- 
modities, or products which they manufacture, pro- 
duce, or deal in, or to establish or tend to es- 
tablish a me hpaS therein,®+ or where the power 


248 U. S. 587 mem, 39 SCt 5 mem, 
63 L. ed. 434 mem]. 

[d] Ice.—-Complainant’s predeces- 
sor purchased ice plants and the out- 
put of ice manufacturers in “L until - 
it controlled all the ice manufactured 
for public use except five or ten per 
cent, such absorption being accom- 
plished by promotors, receiving for 
their services stock in the corpora- 
tion, all being purchased under con- 
tract requiring their owners not 
again to engage in the ice. busi- 
ness in the county for ten years ex- 
cept for the corporation without its 
consent. After this consolidation 
was accomplished, plaintiff ice com- 
pany was organized, and purchased 
all the business and property of the 
consolidated company. It was held 
that, although plaintiff did not raise 
the existing reasonable price of ice 
or attempt to control the output or 
price charged by the few remaining 
independent factories, the contract 
was part of a scheme to control the 
ice business in L, and was void as an 
unreasonable restraint of trade both 
at common law and under state anti- 
trust acts. Merchants’ Ice, etce., Co. 
v. Rohrman, 138 Ky. 530, 552, 128 SW 
599, 187 AmSR 390, 30 LRANS 973 
(“Ice in large cities is one of the 
common necessaries of life. It is an 
article which on account of its per- 
ishable qualities and the loss and ex- 
pense attending its shipment affords 
exceptional opportunities for creating 
a monopoly in its manufacture and 
sale at the place it is used. It is 
easier to obtain control of the mar- 
ket and suppress competition in the 
sale of ice than almost any other 
article in general use’). See State v. 
Polar Wave Ice, etc.,Co., 259 Mo. 578, 
169 SW 126 (similar holding in re- 
spect of a consolidation of several ice 
companies into one corporation). 

fe] Matches.—A corporation or- 
ganized for the purpose of uniting 
in the Same corporation all the match 
manufacturers in the United States 
and with the object of monopolizing 
and controlling the business of manu- 
facturing all the matches in the 
country and to establish the price 
thereof is an unlawful combination 
at common law. Richardson vy. Buhl, 
77 Mich. 632, 43 NW 1102, 6 LRA 457. 

{f] Tobacco.—The acquisition of 
dominion and control over the to- 
bacco trade by a principal and ac- 
cessory or subsidiary corporations as 
the result of .purchasing numerous 
competitors, in many cases closing 
out, the business when acquired, and 
of obtaining stock control of other 
competitors, as well as of concerns 
manufacturing the elements essential 
to the successful manufacture of to- 
bacco products, brought about in 
many cases after a ruinous trade 
war, the parties in interest uniformly 
covenanting not to engage in the to- 
bacco business, and the former busi-: 
ness often continuing ostensibly as 
an independent concern, violates the: 
prohibitions of Act July 2, 1890 (26 
St. at L. 209 c 647) §§ 1, 2, against 


132 [41 C.J] 


exists to control the market, irrespective of any 
intent to control trade or limit competition, it be- 


ing sufficient that the power exists if those who ' 


possess it choose to exercise it.°* The fact that 
the combination takes the form of a new corpora- 
tion is of no consequence.**? So where the express 
purpose of the consolidation is to suppress com- 
petition it is immaterial to the validity of the con- 
solidation that no attempt was in fact made to 
control, raise, or fix prices,°* or that the immedi- 
ate result of the combination may be a temporary 
reduction in prices,®® or even that the public may 
have been temporarily benefited by the combination. 
It is sufficient to render the combination unlawful 
that its inevitable tendency is to injure the public.*® 

[§ 107] b. Consolidating Private Businesses. The 
fact that numerous dealers who have combined for 
the purpose of doing acts forbidden by state anti- 
trust acts subsequently organized themselves into 
a corporation does not in any: way affect the illegal- 
ity of the original scheme. 

[§ 108] c. Noncompeting Industries. A combina- 
tion into one corporation of several corporations 
manufacturing noncompetitive machines under pat- 
ents is not in violation of the Federal Anti-Trust 
Act,®* although the machines were used collectively 
in the making of a single product.®® The disintegra- 
tion aimed at by statute does not extend to reducing 
of manufacture to isolated units of the lowest de- 
gree.”° And the aequisition by the new corporation 
thereafter of many newly patented devices for ma- 
chinery and patents for improvements of its own 


in restraint of trade 
or commerce, or monopolization or 69. 
attempts to monopolize any part] 247 U. 
thereof, whether looked at from the 


combinations 
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481 [aff 195 Fed. 578]. 

. S. v. United Shoe Mach. Co., 
S.u32, 38) SCt, 473, 62=L. ced: 
rat tae 222 Fed. 


machinery, and the extension of its business to the 
sale of findings for shoes, and to the making of 
varied accessorial machines for each successive stage 
of shoe manufacture, does not show that the new 
corporation was a combination in restraint of trade 
or an attempt to create a monopoly within the 
meaning of the Federal Anti-Trust Act." 


[§§ 106-109 


State anti-trust acts. One company may purchase 


the plants of numerous other companies engaged in 
the same business, without violating a state anti- 
trust act, where under the peculiar circumstances 
of the case there is no competition to be destroyed.”” 

[§ 109] 6. Acquisition of Stock in Another Cor- 
poration—a. In General. Where the acquisition of. 
stock of a corporation by another corporation is 
for the purpose of controlling it and to prevent 
or lessen competition between the two corporations, 
to restrain trade or commeree, or create a monopoly, 
such action is unlawful at common law,’? under 
state anti-trust acts,“* or state constitutional anti- 
trust provisions,*® and under the Federal Anti-Trust 
Act,’® where interstate commerce will be directly 
affected thereby. Nor is such transaction relieved 
of its invalidity under the Federal Anti-Trust Act 
by a state statute authorizing corporations to pur- 
chase and own stock in similar corporations, where 
the direct and necessary effect of the control so 
obtained is a restraint of interstate commerce.” 
And it has been held that such a statute does not 
relieve of its invalidity a transaction otherwise in- 
valid under a state anti-trust act, since it must be 
read in connection with the avowed policy of the 


ete., Co., ,238 -Tll. 4565. 87 NE o28 
(where the decree recited that the 
purchasing corporation had -received 
349]. a fifty per cent dividend on the 


point of view of stock ownership, or 
from the standpoint of the principal 
and accessory or subsidiary corpora- 
tions, viewed independently, includ- 
ing certain foreign corporations in 
so far as, by contracts made by them, 
they became codperators in the com- 
bination. U. S. v. American Tobacco 
GConaath Use Sy lnc Ly SCt O84, 007 I4. 
ed. 663 [rev 164 Fed. 7001. 

62. State v. International Har- 
vester Co., 287 Mo. 369, 141 SW 672 
[aff 234 U.S. 199, 834 SCt 859, 58 L. 
ed. 1276, 52 LRANS 5251. 

fal Bad motive necessary.—It is 
not essential that the parties to the 
consolidation should have been actu- 
ated by a bad motive. San Antonio 
Gas Co. v. State, 22 Tex. Civ. A. 118, 
54 SW 289. 


63. U. S. v. International Har- 
vester Co., 214 Fed. 987, 994 [Lapp 
dism 248 U. S. 587 mem, . 39, SCt 6 


mem, 63 L. ed. 484 mem]; U. S. v. 
Du Pont de Nemours, 188 Fed. 127. 

“The restraint of competition be- 
tween combining companies. is as 
illegal as destruction of competition 
between them without combining.” 
U. S. v. International Harvester Co., 
supra, 

64. Merchants’ Ice, etc. Co. v. 
Rohrman, 138 Ky. 530, 128 SW 599, 
137 AmSR 390, 30 LRANS 973. 


65. San Antonio Gas Co. v. State, 
22 Tex. Civ. A. 118, 54 SW 289. 

66. San Antonio Gas Co. v. State, 
supra, 

67. Ford v. Chicago Milk Shippers’ 
Assoc:, 155 Ill. 166, 39 NE, 651, 27 
LRA 298; Atty.-Gen. v. Booth, 143 


Mich. 89, 106 NW 868. .But see Oak- 
dale Mfg. Co. v. Garst, 18 R. I. 484, 
28 A 973, 49 AmSR 784, 28 LRA 639 
(where the consolidation was not 
considered a combination creating a 
monopoly). 

68. U.S. v. United Shoe Mach. Co., 
247, Ui. S232, 88 SCt see , 62 L. ed. 968 
[aff 222 Fed. 349]; S. v. Winslow, 
227 U. S. 202, 33 Sct 253, 57 L. ed. 


; relieve the transaction of 


S. v. Winslow, 227 U. S. 202, 
33 ect 258, 57 L. ed. 481. 

71. S. v. United Shoe Mach. Co., 
are iis Us. 32,108 jS Ch 4738,, 62 au. 6d: 


968 
State v. Shippers’ Compress, 
etc.,, -Co.,, 95> Tex. 608, 69..SW, 58: 
[a] Thus the purchase by one cot- 
ton compress company of six dif- 
ferent cotton compresses does not re- 
strict aids to commerce, where the 
price of compressing cotton is the 
same throughout the state, being 
regulated, in effect, by the railroad 
commission, and the rules of the rail- 
road commission require the cotton 
to be compressed at the nearest press, 
since there is no competition to be 
destroyed. State v. Shippers’ Com- 
press, ete., Co., 95 Tex. 603, 69 SW 58. 
73. Dunbar v. American Tel., .etc., 
Co., 224 Ill. 9, 79 NE 423, 115 AmSR 
132, 8 AnnCas 57; State v. Hocking 
Waller Reon 2 Ole (Olr Ot ouNenss 
49, 31 Oh. -Cir, Ct. 175; Manington v. 
Eocene Valley R. Co., 9 OhNPNS 


fal A purchase in the name of 
others, as agents or trustees, will not 
its ille- 
American Tel., 
979) NBN 423, 5 05 
8 AnnCas 57 (to hold 
otherwise would be to sustain a 
transaction illegal in its character, 
accomplished by indirection, when it 
could not be done if the methods 
were direct). 

Setting aside sale at suit of 
minority stockholders.—(1) Apply- 
ing general rules (see Cancellation 
of Instruments 9 C. J. p 1154; Corpo- 
rations §§ 3642-3645; Equity § 845 
et seq) a court of equity on setting 
aside a sale of the majority of the 
stock of one corporation to another 
as having created a monopoly, in a 
suit by a minority of the stockhold- 
ers of the selling corporation, may 
administer full relief by technical 
rules. Dunbar v. American Tel., 


gality. Dunbar v. 
ete., Co., 224 Ill. 
AmSR 132, 


stock purchased, ordered the corpora- 
tion to deposit in court the stock 
representing the shares purchased, 
and required the sellers of the stock 
to deposit in court a check payable 
to the purchasing corporation for 
the difference between the purchase 
price paid, with interest, and the 
sum of fifty per cent of the par 
value of the stock). (2) In such a 
case the court must require the pur- 


chasing corporation to surrender the 


stock to the rightful owners on 
equitable terms. Dunbar vy. Ameri- 
can Tel., etc., Co., supra. (3) Hvi- 
dence sufficient to justify a finding 
that the acquisition of stock by one 
corporation in another tended to’ 
stifle competition and to justify set- 
ting aside the sale, see Dunbar v. 
American Tel., etce., Co., supra (a suit 
by minority ‘stockholders of a do- 
mestic corporation, manufacturing 
and selling telephone supplies to in- 
dependent exchanges, to set aside a 
sale of the majority of the stock to 
a foreign corporation seeking to es- 
tablish, through subsidiary corpora- 
tions, a monopoly in the telephone 
business). 

74. Burrows v. Interborough Met- 
ropolitan Co., 156 Fed. 389; Bigelow 
v. Calumet, ete., Min. Co., 155 Fed. 
869; State v. American Sugar Refin- 
ing Co., 188 La. 1005, 71 S:187; Man- 
ington v. Hocking Valley R: «Cov ag 
OhNPNS 641, 667; State v. General 
Fire Extinguisher Co., 9 OhNPNS 


438. 

75. Georgia Trust Co. v. State, 109 
Ga. 736, 35 SE 323, 48 LRA 520. 

76. U.S. v. Union Pac. R. Co., 226 
U.S. 61, 33/SCt.53,,.57 Lin edal24s Wee 
yv. Southern Pac, Co., CURIS?) 42 SCt 
587; Bigelow v. Calumet, etc., Min. 
Co... 155 Fed. 869. 

R. Co., 226 


77. U.S. v. Union Pac. 
Ur S615). 33 (SCt 53) 5% Recieds! dea 
Bigelow v. Calumet, ete., -—Min. (Cog 


167 Fed. 721, 94 CCA 13, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 109-111] 


state as expressed by other statutes;7® but there is 
authority to the contrary.7® And the acquisition 
by one corporation of stock in another corporation, 
in accordance with statutory authorization, is not in 
violation of the Federal Anti-Trust Act, where the 
main purpose of the corporation acquiring the stock 
was to promote its business and increase its trade, 
and not to stifle competition or create a monopoly, 
and where the effect on interstate commerce is in- 
direct and incidental.8° A statute which prohibits 
one competing corporation from buying out the 
stock of another does not apply to a contract be- 
tween’ a corporation and an individual.®! 

[§ 110] b. Under the Clayton Act. Under the 
provisions of the Clayton Act,*? a corporation en- 
gaged in commerce is prohibited from acquiring 
stock in another corporation also engaged in com- 
merce, where the effect is substantially to lessen 
competition between the two corporations,®* or to 
restrain such commerce in any section or com- 
munity,®* or tend to create a monopoly of any line 
of commerce.®> And an exception to the opera- 
tion of the statute cannot be made because the 
concern whose stock is acquired is comparatively 
small or weak or for any reason unlikely long 


[a] 
Company, 


Thus the 
by 


78. Burrows v. Interborough Met- 
ropolitan Co., 156 Fed. 389; Bigelow 
v. Calumet, etc., Min. Co., 155 Fed. 


869. porations doing business 
state commerce as independent fresh 


79. Doherty v. Rice, 186 Fed. 204 
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acquiring 
twenty-five wholesale fresh fish cor- 
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to endure.*®% However, it is only when this is 
the effect of the acquisition of stock in another 
corporation that the statute applies.6° And under 
the authority conferred on the federal trade com- 
mission by the Clayton Act,** it has power to com- 
mand a corporation to desist from holding stock 
of another to the extent only that it is in violation 
of such statute.88 However, an order directing and 
requiring a corporation to divest itself of property 
of competing corporations as well as of their stock 
is authorized where merely divesting itself of stock 
would leave it in full possession of the fruits of 
the unlawful transaction.®® If the effect of the 
acquisition of stock of one corporation by another 
is substantially to lessen competition, restrain com- 
merece, or tend to create a monopoly, it is immaterial 
that the object of the transaction was not to evade 
the statute but to increase production and maintain 
reasonable prices.°° 

{§ 111] 7. Ownership of Stock in Competing Cor- 
porations by Same Body of Stockholders. The fact 
that the common stock of two or more corporations, 
engaged in the same general lines of business, is 
owned by the same body of individual stockholders, 
does not alone create a condition of monopoly re- 


Boston Fish Pier 
stock of 


agreement between the C Company 
and the A Company, a third corpora- 
tion was organized to take over part 
of the business of the C Company, 
and the A Company purchased stock 


in inter- 


{aff 184 Fed. 878, 107 CCA 202] (un- 
der Ala. Code [1907] §§ 3481, 3640, 
authorizing domestic and foreign cor- 
porations to acquire and own the 
stock of any domestic corporation, a 
domestic corporation supplying elec- 
tricity for light and power in a city 
subject to municipal regulations, as 
authorized by § 1260, may acquire the 
stock of a competing corporation 
without thereby -creating a monopoly 
at common law, or within §§ 7579 and 
7580, prohibiting monopolies, and a 
contract for the purchase by such 
corporation of the stock of a com- 
peting corporation is not contrary to 
public policy. As the legislature may 
modify the common law governing 
combinations restricting production, 
controlling prices, and stifling com- 
petition, where it authorizes the con- 
solidation of corporations, or the 
holding by one corporation of the 
stock in a competing corporation, the 
court may not impute to the legis- 
lature an intent to condemn such con- 
solidation or such holding of stock, 
because it may lead to the destruc- 
tion of competition). 

80. Bigelow v. Calumet, etc., Min. 
Co., 167 Fed. 721, 94 CCA 13 [aff 167 
Fed. 704]. 

81. Cumberland Tel., etc., Co. v. 
State, 100 Miss. 102, 64 S 670, 674, 
39 LRANS 277. 

Sa. 38 U, S! St..at i. 730 ¢ 323 § 7 
(“No corporation engaged in com- 
merce shall acquire, directly or indi- 
rectly, the whole or any part of the 
stock or other share capital of an- 
other corporation engaged also in 
commerce, where the effect of such 
acquisition may be to substantially 
lessen competition between the cor- 
poration whose stock is so acquired 
and the corporation making the ac- 
quisition, or to restrain such com- 
merce in any section or community, 
or tend to create a monopoly of any 
line of commerce’). 

[al] “Acquisition,” as used in the 
above statute, prohibiting one cor- 
poration acquiring stock of compet- 
ing corporations, means “ownership,” 
which involves title, legal and equi- 
table. Federal Trade Commn. vy. 
Thatcher Mfg. Co., 5 F. (2d) 615. 

83. Western Meat Co. v. Federal 
Trade Commn., 1 F. (2d) 95; Alu- 
minum Co. of America v. Federal 
Trade Commn., 284 Fed. 401; U.S. v. 
New England Fish Exch., 258 Fed. 
732. 


fish dealers, and thereafter conduct- 
ing the business so that competition 
between them ceased, violated this 
statute, and the combination should 
be dissolved. U. S. v. New England 
Fish Pxch., 258 Fed. 732. 

[b] When competition exists. — 
Within the statute competition exists 
between corporations’ selling the 
same class of goods, although there 
is a ‘sellers’ market,” or condition 
of affairs under which sellers do not 
have to compete for trade, but where 
the trade competes for the sellers’ 
products. Aluminum Co, of America 
ya bedexed Trade Commn., 284 Fed. 


{[c] When competition substan- 
tially lessened.—Competition was 
substantially lessened, by a _ stock 
acquisition which eliminated from 
the sheet aluminum trade a com- 
pany’s only competitor in the manu- 
facture and sale of wide sheets, and 
one of its only two competitors in 
the manufacture of sheets of any 
width. Aluminum Co. of America v. 
Federal Trade Commn., 284 Fed. 401. 

[d] Engaging in commerce; what 
constitutes.— Where the A Company 
and the C Company, a competitor, 
agreed that a third company, in 
which the A Company was to acquire 
stock, should be organized and pur- 
chase the aluminum rolling mill and 
rolling mill business of the C Com- 
pany, and the new company paid for 
such business frem the proceeds of 
monthly calls on the other compa- 
nies’ stock subscriptions during a pe- 
riod when it was operating the newly 
acquired plant, it was “engaged in 
commerce,” and potentially engaged 
in competition with the A Company, 
when the latter company’s stock was 
acquired, within the meaning of the 
statute. Aluminum Co. of America v. 
Federal Trade Commn., 284 Fed. 401. 

fe] Engaging in commerce; ces- 
sation from.—Where a corporation 
purchased a going business in the 
manufacture and sale of sheet alu- 
minum, and engaged in such busi- 
ness, it did not cease to be engaged 
in commerce, within the statute, by 
temporarily suspending the rolling 
of sheets, while changing from an 
old mill to a new one. Aluminum Co. 
of America v. Federal Trade Commn., 
284 Fed. 401. 

[fl] Purchase of stock in company 
not engaged in interstate commerce. 


—Under the Clayton Act, where, by: 


therein, although it was not the cor- 
poration engaged in interstate com- 
merce in which stock was acquired, 
the effect of the transaction with ref- 
erence to its tendency to create a 
monopoly, as well as its tendency to 
lessen competition, must be consid- 
ered. Aluminum Co. of America v. 
Federal Trade Commn., 284 Fed. 401. 


84. Western Meat Co. v. Federal 
Trade Commn., 1 F. (2d) 95; Alu- 
minum Co. of America v. Federal 


Trade Commn., 284 Fed. 401. 


85. Western Meat Co. v. Federal 
Trade Commn., 1 F. (2a) 95; Alu- 
minum Co. of America v. Federal 
Trade Commn., 284 Fed. 401. 

8514. wift ov. Federal Trade 
Commn., 8 F. (2d) 595. 

[a] Thus a “monopoly” can be 


created, within the statute, by acqui- 
sition of stock in another corporation, 
when the effect is not to lessen com- 
petition with such corporation, if its 
effect is to end competition existing 
elsewhere and tend to create a mo- 
nopoly. Aluminum Co, of America v. 
Federal Trade Commn., 284 Fed. 401. 

86. Federal Trade Commn v. 
Thatcher Mfg. Co., 5 F. (2d) 615, 622 
Western Meat Co. v. Federal Hirata 
Commun., 4 F. (2d) 223; Niles-Bement- 
Pond Co. v. Iron Molders’ Union 
Local No. 68, 246 Fed. 851 [rev on 
other grounds 258 Fed. 408, 169 CCA 
424 (aff 254 U. S. 77, 41 SCt 39; 65 L. 
ed. 145) 1]. 

“Not every acquisition by one cor- 
poration of the stock of a competing 
corporation is forbidden by section 7 
of the Clayton Act. The Act, by 
express terms, says that section 7 
does not apply to a corporation ‘pur- 
chasing such stock... and not using 
the same to bring about, or in at- 
tempting to bring about, the sub- 
stantial lessening of competition.’ ” 


Federal Trade Commn. vy. Thatcher 
Mfg. Co., supra. 
87. 38 U.S. St. at L. 734 c 323 § 11 


(when the commission shall be con- 
vinced that any of the provisions of 
the act have been violated, it may 
order the person so violating them 
to cease and desist from such viola- 
tions in the manner and within the 
time fixed by the order). 

88. Western Meat Co. v. Federal 
Trade Commn., 4 F. (2d) 223. 

89. Federal Trade Commn._ v. 
Thatcher Mfg. Co., 5 F. (2d) 615: 

90. Aluminum Co. of America v. 
Federal Trade Commn., 284 Fed. 401. 


1384 [41 C.J.] 
pugnant to the provisions of the Federal Anti-Trust 
Act. 

[§ 112] 8. Corners.°? Corners as heretofore de- 
fined®* and which are usually but not always organ- 
ized for the purchase and manipulation of some 
standard commodity in common use such as wheat, 
cotton, pork, coal, ete., are very generally held un- 
lawful combinations, in restraint of trade, against 
public policy, and void;°4 and such is the case in 
respect of a combination the object of which is to 
advance or depress the price of stock.°? Whether 
the design is to bring the price of any commodity 
to a point below its value in a fair and open mar- 
ket, or to raise it above its true worth, the illegality 
of the combination is the same. The object of 
these combinations, it has been said, is entirely 
outside the limits of buying and selling for honest 
trade purposes.®? The rule applies equally at com- 
mon law®® and under the Federal Anti-Trust Act 
which makes it a criminal offense to engage in a 
conspiracy in restraint of interstate commerce, 
where the commodity sought to be cornered is nor- 
mally a subject of interstate trade and commerce,®? 
since the necessary operation of such a conspiracy 
is directly and materially to impede and burden in- 
terstate commerce.! The fact that the conspiracy 
may tend to stimulate competition for a time does 
not affect the unlawfulness thereof where it also 
operates to thwart the usual operation of the laws 
of supply and demand, to withdraw the commodity 
from the normal current of trade, to enhance the 
price artificially, to hamper users and consumers in 
satisfying their needs, and to produce practically 
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the same evils as does the suppression of compe- 
tition.2 So also a combination to corner the market 
in respect of a staple commodity is in violation of a 
state anti-trust act which declares the making of -a 
contract for cornering or attempting to corner the 
market in relation to such commodity a criminal 
offense, and the contract void.’ It has been held, 
however, that the law does not forbid the purchase 
of a commodity for future delivery nor limit the 
quantity of the commodity one is permitted to buy 
so long as he is not guilty of fraud or unlawful 
combination, even though his purchases aggregate 
an amount so large as to result in enabling him to 
bull the market and force up prices.* 

[§ 113] 9. Leases or Licenses—a. At Common 
Law. Any device or arrangement by way of lease 
or license which materially lessens competition or 
which creates or tends to create a monopoly is un- 
lawful at common law,° especially where the lease 
contains a covenant that the lessor will lend its 
assistance to discourage competition against the 
lessee, and itself go out of the field of competi- 
tion. On the other hand leases and licenses which 
are not objectionable in the details mentioned are 
not unlawful.? 

[§ 114] b. Under the Federal Anti-Trust Act—(1) 
In General. As at common law® any device or ar- 
rangement by way of lease or license which ma- 
terially lessens competition or which creates or 
tends to create a monopoly is unlawful under the 
Federal Anti-Trust Act;® but leases or licenses that 
are not objectionable in the details mentioned are 
not unlawful.?° 


U. S. v. American Tobacco Co., 
191 Fea. Otls 

fal In support of this view, it 
was said: “In two recent cases (the 
Northern Securities and the Standard 
Oil) the Supreme Court found a com- 
bination of corporations to have of- 
fetided against the anti-trust act. As 
a result of such finding there was a 
disintegration of the combination. In 
each the disintegration left the stock 
of the separate entities into which 
the group was split in the hand of 
the same body of individual stock- 
holders. Since there was no disap- 
proval of this method of disintegra- 
tion indicated in either opinion, it 
would seem that the question 
whether or not common stockholding 
is “vepugnant to the law’—that is, 
repugnant to the anti-trust act— 
has been settled for this court by 
controlling authority. It is true that 
the Supreme Court did not enter into 
any discussion of this question of 
‘common ownership,’ but its existence 
in both cases was so plainly mani- 
fest that it is difficult to understand 
how the court could have approved of 
the new arrangement, unless it was 
satisfied that such arrangement did 
not contain the same vice as the old 
one, which they held must be ter- 
minated. If this be so, discussion 
here of the question whether or not 
common ownership is within the pro- 
hibition of the statute would seem to 
be academic. This also seems to be 
the view of the government, which 
does not discuss common stockhold- 
ing.”’ ESA: American Tobacco Co., 
191 Fed. 371, 375. 

92. Rights and liabilities of par- 
ties to combination as among them- 
selves see infra § 184 et seq. 

oe See supra § 7. 

4. U, S.—bLane y. Leiter, 237 Fed. 
149, THO IO@E.A 2015 3) Exo Vip! Young, 30 
F. Cas. No. 18,145, 6 Biss. 53. 

Ill_— Wright v. Cudahy, 168 Ill. 86, 
48 NE 39: Foss v. Cummings, 149 
Tll. 353, 36 NE 553; Samuels v. Oliver, 
130 Ill. 78, 22 NE 499; Craft v. Mc- 
Conoughy, 79 Ill. 346, 22 AmR 171. 


Mich.—Raymond v. Leavitt, 46 
Mich. 447, 9 NW 525, 41 AmR 170. 

N. Y.—Arnot v. Pittston, etc., Coal 
Co., 68 N. Y. 558, 28 AmR 190 

Pa.—Morris Run Coal Co. v. Bar- 
clay Coal.Co., 68 Pa. 178, 8 AmR 159. 

[al A contract entered into by the 
grain dealers of a town,. which, on 
its face, indicates that they have 
formed a partnership for the purpose 
of dealing in grain, but the true ob- 
ject of which is to form a secret com- 
bination, which would stifle all com- 
petition, and enable the parties, by 
secret and fraudulent means, to con- 
trol the price of grain, costs of stor- 
age, and expense of shipment at such 
town, is in restraint of trade, 
consequently void on the ground of 
public policy. Craft v. McConoughy, 
79 Ill. 346, 22 AmR 171. 

[b] A scheme for cornering “reg- 
ular” pork by buying all in the Chi- 
cago market and changing it to 
‘irregular’ by sawing the ribs there- 
after, and then getting options for 
future delivery, is unlawful. Wright 
v. Cudahy, 168 Ill. 86, 48 NE 39. 

95. Sampson v. Shaw, 101 Mass. 
145, 3 AmR 327; Livermore v. Bush- 
ell, 6 Hun (N..jY.) 285. 


96. Foss v. Cummings, 149 III. 
853, 86 NE 553. 
97. Raymond vy. 


Leavitt, 46 Mich. 
447, 9 NW 525, 41 AmR 170. 


98. 

99 S. v. Patten, 226 U. S. 525, 
rs Sct 141, 57 L. ed. 333, 44 LRANS 

fal Thus a conspiracy to run a 
corner in the available supply of a 
staple commodity, such as _ cotton, 
normally a subject of interstate trade 
and commerce, to be accomplished by 
purchases for ‘future delivery, coupled 
with a withholding from sale for a 
limited time, thereby enhancing arti- 
ficially its price to all buyers 
throughout the country, is within the 
terms of the Anti-Trust Act. U. S. 
v. Patten; 226. U.S. 525, 33. .SCti141, 
57 L. ed. 338, 44 LRANS 325. 

1, Ul S-avisPatten; supra: 

2. U.S: v. Ratten, supra. 


and. 


See cases supra this section. 


3. Lane v. Leiter, 237 Fed. 149, 
150) CCA: 295; a v. Cummings, 149 
Tl. 353, 36 NE 55 

Avi @omete i ee Commn. Co. v. 
Spencer, 205 Mo. 105, 103 SW 523, 11 
LRANS 1003. 

5. National Harrow Co. v. Hench, 
83 Fed. 36, 27 CCA 349, 39 LRA 
299; National Harrow Co. v. Quick, 
67 Fed. 130 [aff 74 Fed. 236, 20 ie 
410]; American Strawboard Co. 
Peoria Strawboard Co., 65 Ill. A. 502; 
Fisher v. Flickinger Wheel Co., 28 
Oh, Cir. Ct. 501; Anderson v. Shawnee 
Compress Co., 17 Okl. 231, 87 Pssioe 
15 LRA 846 [aff 209 U. S. 423, 28 
SCt 572, 52 L. ed. 865]. 

6. (Shawnee Compress Co. v. An- 
derson, 209 U. S. 428, 28 SCt 572, 52 
L. ed. 865. 

7. Quincy Oil Co. v. pak Se Ge 238 
Mass, 95, 130 NE 217. 

8. See supra § 113. 

9 Standard Sanitary Mfg. Co. v. 
U. S.. 2267 Ur SS. 20) 33 SCtigy 57s 
ed. 107; U.S. v. United Shoe Mach. 
Gor, 227 Fed. 507 [rev on other 
grounds 232 Fed. 1023, 146 CCA 8681: 
Ingersoll v. McColl, 204 Fed. 147: 
Cilley v. United Shoe Mach. Corp., 
202 Fed, 598; Darius Cole Transp. Co. 
vy. White Star Line, 186 Fed. 63, 108 
CCA 165 [certiorari den 225 Uisss 
704, 32 SCt 837, 56 L. ed. 12651. 

10. Wederal Trade Commn. v. Sin- 
clair Refining Co., 261 U. S. 4638, 43 
SCt 450, 67 L. ed. 746 [aff 282 Fed, 
811; Auto Acetylene Light Co. v. 
Presto-O-Lite Co., 276 Fed. 537; Can- 
field Oil Co. v. Federal Trade Commn, of 
274 Fed. 571; Standard Oil. Co. v: 
Federal Trade Commn., 273 Fed. 478, 
17 ALR 389; Witherell, etc, Co. Ove 
United Shoe Mach. Co: 267 Fed. 950; 
U. S. v. United Shoe Mach. Co., 264 
Fed. 138 [app dism 254 U. S. 666 
mem, 41 SCt 217 mem, 65 L. ed. 465 
mem ]; : S. v. United Shoe Mach. 
Co., 222 Fed. 349 [aff 247° U. S132. 
38 SCt 473, 62 L. ed. 9681; Goshen 
Rubber Works v. Single Tube Auto., 
etc., Co., 166 Fed. 431, 92° €CA/183% 
U. S. Chemical Co. v. Provident. 
Chemical Co., 64 Fed. 946. ‘ 


‘For later cases, developments and changes in the law see cumulative Annotations, same title. page and note number. 
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{§ 115] (2) Patented Articles, Devices, or Ma- 
chines.1t. The Sherman Anti-Trust Act}? is not vio- 
lated by a license to use a patented invention 
containing a covenant not to compete, being made 
as an ordinary incident to enhance the valne of the 
rights conveyed ;'* by a license to use the rights un- 
der patents for the manufacture and sale of articles 
-which binds the licensee not to engage in the manu- 
facture or sale of any other articles than those 
which it was licensed to manufacture under the 
terms of the license,1* and fixing the price to be 
demanded therefor,’ and that, too, although there 
are several licensees;'® by a lease of patented ma- 
chines which restricts the lessee to the use of such 
a machine and prohibits the use of a competitor’s 
machinery;'7 by a lease of patented machines for 
long terms, with a license for the terms of any pat- 
ents covering parts thereof, for a royalty based on 
the number of pairs of shoes on which they are 
used, with a provision requiring the lessee to use 
the machines to their full capacity so far as its busi- 
ness warrants;1* nor by further provisions, in some 
of the leases of such machines, requiring the lessee 
to lease also other related machines from the com- 
pany under penalty of cancellation of the lease, 
where such clause was optional with the lessee who 
was charged a smaller royalty when it was in- 
celuded.1® So it has been held that a system of 
contracts between the owner of a patent for rubber- 
tired wheels and its licensees, fixing uniform prices 


11. See also infra §§ 134, 137. mem, 52 L. ed. 354 mem]. 
aoe! 2G, Si St) late 209" ce! 647 17. U.S. v. United Shoe Mach. Co., 
(which makes unlawful any contract | 247 U. S. 32, 38 SCt 473, 62 L. ed. 968 
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and the percentage of the whole output which should 
be made and sold by each licensee, and providing 
that the business of all should be supervised by 
commissioners appointed by the licensor, is not ren- 
dered invalid by a provision for the accumulation 
of a fund by such commissioners with power to use 
the same with the consent of a majority in the 
purchase of tires from any or all of the licensees 
and to sell the same to the trade at such prices 
as they should deem for the best interest of all.?° 

Violation of statute. On the other hand an 
agreement involving the right of all parties thereto 
to use a certain patent which transcends what is 
necessary to protect the use of the patent or the mo- 
nopoly thereof as conferred by law, and which con- 
trols the output and price of goods manufactured 
by all those using the patent, is unlawful, although 
the agreement takes the form of-a license from the 
owner of a patent for a device used in the manu- 
facture of goods.*! If the license restriction is im- 
posed, not for the purpose of protecting the patent 
or for securing its benefits, but for the purpose 
of evading the provisions of the Anti-Trust Act, 
then it is void.?? 

[§ 116] ¢c. Under the Clayton Act. Under 
the Clayton Act?* leases of machinery, the prac- 
tical effect of which is to prevent the use of 
the machinery of competitors, are in violation 
of the statute;?4 express covenants are unneces- 


a purchaser who) had not contract 
relations with complainant was not 
bound thereby. Ingersoll v. McColl, 


or combination jn restraint of trade 
or commerce among the _ several 
states or with foreign nations, or 
the monopolization or attempt ‘to 
monopolize any part of such trade 
or commerce). 

13. Blount Mfg. Co. v. Yale, etc., 
Mfg. Co., 166 Fed. 555. 

14. Bement y. National Harrow 
Co., 186 U. S. 70, 92, 22 SCt 747, 46 
L. ed. 1058 (“That statute (the fed- 
eral anti-trust act) clearly does not 
refer to that kind of a restraint of 
interstate commerce which may arise 
from reasonable and legal conditions 
imposed upon the assignee or licensee 
of a patent by the owner thereof, re- 
stricting the terms upon which the 
article may be used and the price to 
be demanded therefor’’). 

15. Bement v. National Harrow 
Co., supra; Rubber Tire Wheel Co. v, 
Milwaukee Rubber Works Co., 154 
Fed. 358, 83 CCA 336 [rev 142 Fed. 
531, and certiorari granted 207 U. S. 
589 mem, 28 SCt 255 mem, 52 L. ed. 
354 mem]; Massie v. Asbestos Brake 
Co., 95 N. J. Ea. 298, 123 A 155, 126 


A 669. 

16. Indiana Mfg. Co. v. J. I. Case 
Threshing Mach. Co., 154 Fed. 365, 
83 CCA 343 [rev 148 Fed. 21, and 
eertiorari dism 207 U. S. 603 mem, 28 
Sct 261 mem, 52 L. ed. 359 mem]; 
Rubber Tire Wheel Co. v. Milwaukee 
Rubber Works Co., 154 Fed. 358, 83 
CCA 336 [rev 142 Fed. 531, and cer- 
tiorari granted 207 U. S. 589 mem, 
28 SCt 255 mem, 52 L. ed. 354 mem]; 
Massie v. Asbestos Brake Co., 95 N, 
J. Ba. 298, 123 A 155, 126 A 669. 

[a] Thus, it has been held that 
there is no violation of the Anti- 
Trust Act by reason of the fact that 
the owner of a patent as a condition 
of using his inventiog requires the 
licensees to form a pool or com- 
bination for controlling the price and 
output of the patented article. In- 
‘diana Mfg. Co. v. J. I. Case Threshing 
- Mach. Co., 154 Fed. 365, 83 CCA 343 
[rev 148 Fed. 21, and certiorari dism 
207 U. S. 603 mem, 28 SCt 261 mem, 
52° L. ed. 359 mem]; Rubber Tire 
Wheel Co. v. Milwaukee Rubber 
Works Co., 154 Fed. 358, 83 CCA 336 
Trev 142 Fed. 5381, and certiorari 
granted 207 U.S. 589 mem, 28 SCt 255 


(aff 222 Fed. 349]; U. S. Consolidated 
Seeded Raisin Co. v. Griffin, etc., Co., 
126 Fed. 364, 61 CCA 334; United 
Shoe Mach. Co. v. La Chapelle, 212 
Mass. 467, 99 NE 289, AnnCas1913D 
W15: 

Direct prohibition against leases of 
this character by Clayton Act see 
infra § 116. 

18. U.S. v. United Shoe Mach. Co.. 
247 U. S. 32, 38 SCt 473, 62 L. ed. 968 
{aff 222 Fed. 349]. 

19. U.S. v. United Shoe Mach. Co., 
supra. 

20. Rubber Tire Wheel Co. v. Mil- 
waukee Rubber Works Co., 154 Fed. 
358, 83 CCA 336 [rev 142 Fed. 531, 
and certiorari granted 207 U. S. 589 
mem, 28 SCt 255 mem, 52 L. ed. 354 
mem] (it is within the right of the 
owner of the patent, either itself or 
through its licensees, to push the 
sale of its tires, and, in doing so, to 
undersell the makers of other tires 
or infringers). 

21. Standard Sanitary Mfg. Co. v. 
WiIS39226 Us Si 20, 33)S€t'9,.57 Lived. 
107; Cilley v. United Shoe Mach. Co., 
202 Fed. 598. 

22. Ingersoll v. McColl, 204 Fed. 
147, 149 (such restriction is not “a 
reasonable. condition imposed upon 
the licensee of a patent by the owner 
thereof,’ nor is it “a condition suit- 
able to protect the use of a patent 
and secure its benefits”). 

fa] TWustzation. — Complainants 
made and sold, under different trade 
names, watches containing parts 
which are patented. Hach watch was 
placed in a box, and on some of the 
boxes was printed a notice or so- 
called license restriction by which 
compiainants attempted to control 
the price at which the watch might 
be sold by jobbers and retailers under 
penalty of being charged with in- 
fringement of the patents. Others 
of the watches, sold under different 
trade names, but having the same 
mechanism and containing the same 
patented parts, were sold without any 
restriction. It was held that such 
restrictions were clearly not intended 
to protect the use of the patents or 
the monopoly which the law confers 
upon them, but for the protection of 


certain of the trade-marks, and that: 


tion or establish a 


204 Fed. 147. 

23.5, 38.U..S.. St. ati: W1lee 823 
§ 3 (which makes it unlawful for any 
person engaged in commerce to lease 
or sell goods, wares, merchandise, 
machinery, .Supplies, or other com- 
modities, whether patented or unpat- 
ented, for use, consumption, or re- 
sale within the United States or other 
places under its jurisdiction, on con- 
dition that the lessee shall not use 
or deal in the goods, wares, mer- 
chandise, machinery, supplies, or 
other commodities of competitors of 
the lessor, where the effect thereof 
may be substantially to lessen com- 
petition or tend to create a monopoly 
in any line of commerce), 

24. United \Shoe Mach. Corp. -v. 
U. S50258" Un 2S, 451, 242SCts 363. 66 
Ty. ed. 27085) U. “S. ve) United EShoe 
Mach. Co., 264 Fed. 138 [app dism 254 
U. S. 666 mem, 41 SCt 217 mem, 65 
L. ed. 465 mem]. 

[a] Thus, (1) clauses in leases of 
shoe machinery, restricting the use 
of the leased machinery on shoes on 
which other operations have not been 
performed by defendants’ machines, 
reduirine the use of other machines 
of the lessor, requiring the payment 
of a royalty to lessor on shoes op- 
erated on by competing machines, 
and providing a lower royalty for 
lessees who agree to use only les- 
sor’s’ machines, in effect prevent the 
use of machinery of a competitor of 
lessor, althouzh they do not contain 
a specific agreement to that effect, 
and, where the lessor controlled yrox- 
imately ninety-five per cent of the 
shoe machinery manufactured, the 
restrictive conditions tended to lessen 
competition and to create a mononvoly. 
so that they violated Clayton Act 
§ 3: (88 St. at L..7381. ¢ 323): United 
Shoe Mach. Corp. v. U. §S., 258 U. S. 
451, 42 SCt 363, 66 L. ed. 708. (2) 
So the statute is violated where pro- 
visions of leases of shoe-making ma- 
chinery in interstate commerce pen- 
alizes the use of machines made by 
competitors and puts it in the les- 
sors’ power or have the effect or 
tend substantially to lessen competi- 
monopoly if the 
provisions are enforced. U. 
United Shoe Mach. Co., 264 Fed. “138 


136 [41 €.J.] 


sary.2> Contracts of this character are known as 
“‘tvine contracts,’’? and are to be construed not by 
their terms alone, but by their effect.2° So the stat- 
ute is violated by provisions of leases of machinery 
prohibiting the lessee from using the machines in 
connection with machines of competitors, or on 
footwear partly manufactured on machines of com- 
petitors.27 The fact that the lessor in many in- 
stances forebore to enforce the objectionable pro- 
visions in the lease does not make them any the less 
agreements within the condemnation of the stat- 
ute.28 On the other hand, the statute is not violated 
by provisions in leases of machinery providing for 
the continuance of the lease for seventeen years 
from date unless sooner terminated by the lessor,?9 
or authorizing the lessor to terminate the lease for 
the breach of any of its lawful conditions,°° or 
requiring the lessee to use it to full capacity and 
permitting the lessor to remove machines if in its 
opinion the lessee has more maehinery than is nec- 
essary.*} 

Requiring subsequent purchases exclusively from 
lessor or licensor. The statute is not violated by 
provisions requiring the lessee to obtain from the 
lessor exclusively, at its regular prices, all duplicate 
parts, mechanisms, or repairs, where all parts of 
the machines are very delicate and unless perfectly 
adjusted will seriously prevent proper operation 
of the machine and deprive the lessee of full use 


[app dism 254 U.-S. 666 mem, 41 
SCt 217 mem, 65 L. ed. 465 mem]. To 
same effect U. S. v. United Shoe] licensor 
Mach. Co., 227 Fed. 507 [rev on other |] made. 
grounds 232 Fed. 1023, 146 CCA 868]. |I_ think, 
(3) And the illegality of these provi- | Holmes, 
sions is not obviated by giving the 
lessees an option of taking unre- 
stricted leases where the terms of 
the unrestricted leases were prac- 
tically prohibitive. U. S. v. United 
Shoe Mach. Co., 264 Fed. 138 [app 
dism 254 U. S. 666 mem, 41 SCt 217 
mem, 65 L. ed. 465 mem]. 


before 


there decided 


25. See cases supra note 24. tion. Furthermore, 
26. Standard Oil Co. v. Federal 

Trade Commn., 282 Fed. 81 [aff 261] manifest in U. 

U. S. 463, 48 SCt 450, 67 L. ed. 746]. | Mach. Co., 


Ova: v. United Shoe Mach. | 62 
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that never existed or tend to create 
a monopoly that Aieoe complete in the 
the 
This tentative conclusion is, 

in accord with Wallace v. 

DOE, Cass 
Blatchf. 65, and not in conflict with 
Motion Picture Patents Co. v. Uni- 
versal Film Mfg. A 
37 SCt 416, 61 L. ed. 871, LRA1917E 
1187, AnnCas1918A 959; for as I un- 
derstand the latter case the question 
is radically different 
from the one now under considera- 


Coy 


Motion Picture Company Case is not 


247 US. 18250 88 ES Crete 
L. ed. 968, and it is not clear that 


[§§ 116-117 


and the lessor of royalties;3? or requiring one 
licensed to manufacture a patented article to pur- 
chase the material used in such manufacture ex- 
clusively from the licensor.** But a _ provision 
requiring the purchase of all supplies used in con- 
nection with the leased machinery at prices estab- 
lished by it is in violation of the statute.*4 

Renting gas tanks or pumps. The statute is not 
violated by the act of a wholesaler in leasing to 
retailers at nominal rental, tanks and pumps to be 
used in handling gasoline purchased solely from 
the lessor, where neither the leasing contract nor 
the circumstances of the business restrict the les- 
sees’ freedom to buy or deal in gasoline sold by 
other wholesalers;*° nor by a contract by which a 
dealer furnishes acetylene gas to consumers in tanks 
to which it retains title, charging a rental for their 
use, with an agreement by the consumer to return 
them when empty and by the dealer to exchange 
filled tanks therefor charging only for the contents, 
and that if it fails to do so it will return a ratable 
part of the charge for their use.*® 

[§ 117] d. Under State Legislation. As at com- 
mon law*? and under the Federal Anti-Trust Act*§ 
any device or arrangement by way of lease or license 
which materially lessens competition or which cre- 
ates or tends to create a monopoly is unlawful under 
the state anti-trust acts;*° but leases or licenses. 
that are not objectionable in the details mentioned 


Federal Trade Commn. v. Standard 
Oil Co., 261 U. S. 463, 474, 48 SCt 450, 
67 L. ed. 746. (2) “He (the lessee) 
is restricted in the use of the leased 
outfit to the storage and delivery of 
gasoline purchased from the lessor, 
but he is not limited to the use of 
one outfit, nor is he hampered in the 
sale of gasoline and other products 
of other manufacturers. The con- 
tract leaves every competitor free to 
persuade the retailer to install an 
additional outfit or to replace the out- 
fit already installed by one of its 
own; and permits the retailer to vield 
if he chooses. While the effect of 
the restrictive clause of the contract 
in these cases may make competition 
somewhat more difficult because of 


contract was 


No. 17,100, 9 
243 U. S. 502 


the trend of the 
v. United Shoe 


Ss. 
Co., 264 Fed. 138 [app dism 254 U. S. 
666 mem, 41 SCt 217 mem, 65 L. ed. 


465 mem]. 

28. United Shoe Mach. Corp. v. 
U.S 258 U.-S.* 461, 42 S€t 363. .66 
Tu, ed. 708. 


29. U. S. v. United Shoe Mach. 
Co., 264 Fed. 138 [app dism 254 U. S. 
666 mem, 41 SCt 217 mem, 65 L. ed. 
465 mem] (courts will not interfere 
with the freedom of contract in the 
absence of statute forbidding it). 

30. v. United Shoe Mach. 
Co., supra. 

31. U. S. v. United Shoe Mach. 
Co., supra. ‘See U. S. v. United Shoe 
Mach. Co., 222 Fed. 349 [aff 247 U.S. 
32, 38 SCt 473, 62 L. ed. 968] (the 
statute was not violated by a provi- 
sion requiring the lessee to use the 
machines to their full capacity so 
far as its business warrants). 

32. U.S. v. United Shoe Mach. Co., 
264 Fed. 138 [app dism 254 U. S. 666 
mem, 41 SCt 217 mem, 65 L, ed. 465 
mem |]. 

33. Westinghouse HElectric, etc., 
Co. v. Diamond State Fibre Co., 268 
Fed. 121, 126 ¢“I do not see, there- 
fore, that the effect of granting a 
license to manufacture the Conrad 
gears, but reserving to the licensor 
the right to continue to make the 
gear material, was to surrander to 
the public the licensor’s monopoly to 
make the material entering into such 
gears, or to create a ‘line of com- 
merce’ within the meaning of the 
Clayton Act. Nor do I see how the 
effect of reserving such right to the 
licensor may be to lessen competition 


the latter case did not modify the 
former. It is thus seen that if the 
making and selling of material for 
Conrad gears is a ‘line of commerce,’ 
within the meaning of the Clayton 
Act, which is not decided, that the 
validity of the contract depends 
upon the validity of the patents,—not 
the admission of validity made by the 
licensee, but upon their actual 
validity’’). 

34. U.S. v. United Shoe Mach. Co., 
264 Fed. 138 Japp dism 254 U. S. 666 
mem, 41 SCt 217 mem, 65 L. ed. 465 
mem]. 

35. Federal Trade Commn. y. Sin- 
clair Refining Co., 261 U. S. 4638, 43 
SCt 450, 67 L. ed. 746 [aff 282 Fed. 
81, 276 Fed. 686]; Canfield Oil Co. v. 
Federal Trade Commn., 274 Fed. 571; 
Standard Oil Co. v. Federal Trade 
Commn., 273 Fed. 478, 17 ALR 389. 

[a] Reasons for rule.—(1) “Many 
competitors seek to sell excellent 
brands of gasoline and no one of 
them is essential to the retail busi- 
ness. The lessee is free to buy wher- 
ever he chooses; he may freely ac- 
cept and use aS many pumps as he 
wishes and may discontinue any or 
all of them. He may carry on busi- 
ness as his judgment dictates and his 
means permit, Save only that he can- 
not use the lessor’s equipment for 
dispensing another’s brand. By in- 
vesting a comparatively small sum, 
he can buy an outfit and use it with- 
out hindrance. He can have respond- 
ent’s gasoline, with the pump or 
without the pump, and many com- 
petitors seek to supply his needs.” 


the inclination of a satisfied retailer 
to stand by his wholesaler until an- 
other comes along and offers him 
something better, we are of opinion 
that the clause does not thereby 
lessen competition between whole- 
salers to the extent contemplated by 
the statute and that a tendency to 
monopolize the wholesale trade has 
not been disclosed.” Standard Oil 
Co, v. Federal Trade Commn., 282 
Fed. 81, 89 [aff 261 U. S. 4638, 43 SCt 
450, 67 L. ed. 746]. 

36. Auto Acetylene Light Co. v. 
Prest-O-Lite Co., 276 Fed. 537 (the 
dominant characteristic of the con- 
tract is the furnishing of acetylene 
gas. It is more proper to say that 
the delivery of the storage tank as a 
package or container is merely inci- 
dental to the furnishing of the gas 
than that the former is the subject 
of a lease and the latter a supply for 
a leased package. Acetylene gas can- 
not be bought, sold, or delivered in 
the market in the way that ordinary 
merchandise and “supplies” are sold 
and delivered. Practically and com- 
mercially it can be delivered only by 
filling the package with gas com- 
pressed therein, a circumstance 
which differentiates it from supplies 
as the term is ordinarily used. The 
case presented is sui generis, and no 
case on all fours with it has been 


found). 

37. See supra § 113. 

38. ‘See supra § 114. 

39. National Harrow Co. v. Bem- 
ent, 21 App. Div. 290, 47 NYS 462 


[rev on other grounds 163 N. Y. 505, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


oe ay 


i 


pees, 


§§ 117-118] 


are not unlawful.*° 


others, is not void.*? 


57 NE 764 (aff 186 U. S. 70, 22 SCt 
747, 46 L. ed. 1058)]; Fisher v. Flick- 
inger Wheel Co., 28 Oh. Cir. Ct. 501; 
Anderson v. Shawnee Compress Co., 
27 “OK 23%, 87 PR 315, V5 UVRA 346 
faff 209 U. S.°423; 28 SCt 572, 52 L. 
ed. 865]. 

40. Christ Diehl Brewing Ca. vy. 
Konsty. s0,Ohse Cir, Ct. W082s Celli :y. 
Galveston Brewing Co., (Tex. Commn. 
A.) 227 SW 941 [aff (Civ. A.) 186 SW 
278]; Mission City v. Richards, (Tex. 
Civs. Ad) 3274. SW ! 269%—Lock’ v; Cit- 
izens’ Nat. Bank, (Tex. Civ. A.) 165 
SW 536; Wheatley v. Kollear, 63 Tex. 
Civ: A. 459; 133). SW: (903; ' Clark ‘v. 
Cyclone Woven Wire Fence Co., 22 
Tex. Civ. A. 41, 54 SW 392. 

mere fact 
that for a reasonable consideration 
the owner of salt works gave exclu- 
sive control of such works for a 
limited period to another person, re- 
taining only a right to manufacture 
for the local trade and sell to that 
trade at a price to be fixed by the 
purchaser, did not make the contract 
illegal ex facie under Cr. Code § 498. 
MacEwan v. Toronto Gen. Trusts Co., 
54’ Can. S. C. 381, 35 DomLR 435, 
28 CanCrCas 387 [allowing app 36 
Ont, L. 244, 10 OntWN 22, 29 DomLR 
711, and anpr Atty.-Gen. v. Ade- 
Taldeeu So COs data. 9131 An wae: 
781] (where it was held that the 
arrangement ,did not have the effect 
of “unduly” restraining the trade in 
salt, it appearing that the Canadian 
output was exceeded by the quan- 
tity imported, which may have com- 
peted with it, and that the price was 
not enhanced by reason of the con- 
trol by the agency). 

[b] In’ Ontario a by-law passed 
by the council of a town of about 
four thousand inhabitants, declar- 
ing that one billiard and pool room 
license should be issued for a certain 
license year, was not obnoxious to 
the Municipal Act, Rev. St. (1914) 
ec 192 § 254 prohibiting the creation 
of monopolies. Re Stewart, 34 Ont. 
L. 183, 8 OntWN 509, 24 DomLR 
26 [dist Re McCracken, 23 Ont. L. 
81, 2 OntWN 601, 18 OntWR 24] 
(it not being pretended that one li- 
cense was not sufficient for the re- 
quirements of such a town, or that 
the by-law was not passed in good 
faith). 

[ce] In Quebec in a commercial 
contract, conditions may lawfully be 
stipulated which may be in restraint 
of individual action, such as that cer- 
tain machines shall be exclusively 
used and such conditions are not to 
be construed as being in restraint of 
trade even where their effect may be 
to create a monopoly in favor of the 
party imposing the conditions. United 


Shoe Mach. Co. v. Brunet, 27 Que. 
Super. 200. 
41, Witherell, etc, Co. v. United 


Under a statute prohibiting 
provisions in a lease of machinery that the lessee 
shall use only the lessor’s machinery, the require- 
ment in a lease of shoe machinery that the lessee 
shall operate the machines to capacity limited only 
by his total output, and shall pay a royalty on all 
shoes made by him, without proof that the burden 
thereby imposed on the manufacturer was so great 
as to prevent him from obtaining machines from 
A statute condemning trusts 
or combinations of a union or association, of capital, 
skill, or acts by two or more, is not violated by 
a contract by which a patentee grants to a licensee 
the exclusive right to build, weave, and construct 
wire fences in specified territory, and which binds 
the licensee to purchase the wire, pickets, and fence 
machines from the patentee ;*? nor by the subletting 
- by a city for private business purposes a part of 
a building larger than necessary for the city’s pur- 
poses;#® nor by a lease of property which binds 
the lessor not to lease other property in the same 
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or Territory.*® 


is valid.®°® 


Shoe Mach. Co., 267 Fed. 950. 
42. Clark v. Cyclone Woven Wire 
Benes Co., 22 Tex. Civ. A. 41, 54 SW 


43. Mission City v. Richards, 
(Tex. Civ. A.) 274 SW 269. 

44. Edwards v. Old Settlers’ As- 
soc., (Tex. Civ. A.) 166 SW 423 (a 
lessor’s agreement that he would not 
allow any cold drink stands, shows, 
exhibitions, dance halls, or platforms 
on the land, or allow any use of such 
contiguous land antagenistic to the 
purpose and welfare of the lessee, 
does not violate the Anti-Trust Act); 
Wheatley v. Kollear, 63 Tex. Civ. A. 
459, 183 SW 903 (this does not con- 
stitute a combination of capital or 
skill between the lessor and lessee. 
The lease provided for no right of 
control on the lessor’s part, for no 
participation by him in the profits or 
losses of the business to be con- 
ducted in the leased premises, or 
for a combination of any kind other 
than such as may lawfully occur be- 
tween any vendor and vendee of an 
estate in land). See to same effect 
Texas, etc., Coal Co. v. Lawson, 89 
Tex, 394, 32 SW 871, 34 SW 919 (a 
coal company, which was operating 
the coal mining business upon its 
large tract of land and had a large 
number of employees residing there- 
on, made a contract of selling liquor; 
it agreed to lease to no other person 
for the same purpose nor permit any- 
one else to carry on such business 
upon its land, also to issue time 
checks to its employees, which 
checks were to be redeemed weekly 
when taken up by defendant; the 
company was to receive as rent two 
thirds of the profits of the saloon 
business, monthly returns of which 
were to be made by defendant. It 
was held that such contract was in 
violation of the statute against 
trusts and was void). 

45. Christ Diehl Brewing Co. v. 
ISonstms0; Ohxveiry Cty 7320 Cellivev: 
Galveston Brewing Co., (Tex. Commn. 
i eee SW 941 [aff (Civ. A.) 186 SW 

46. Rose v. Gordon, 158 Wis. 414, 
149 NW 158. 

47. Redland Fruit Co. v. Sargent, 
51 Tex. Civ. A. 619, 622, 1138 SW 330. 

“We do not think it was the pur- 
pose of the statute to prevent the 
making of exclusive contracts of any 
kind whatever. Such an inhibitian 
would be productive of a greater evil 
than that which the law attempts 
to remedy. The business competition 
which can not be restricted is_ that 
which under the ‘laws of the State, 
a person is permitted or authorized’ 
to engage in. The privilege of sell- 
ing goods upon the premises of an- 
other is not derived from the laws 
of the State, but from the consent 
of the owner.” Redland Fruit Co. v. 
Sargent, supra [quot Celli v. Gal- 


nO. Jer 439 


street to others for the same business;*4 nor by a 
lease of property which binds the lessee not to sell 
goods of a competitor of the lessor upon the leased 
premises,*° or which binds him to sell on the prem- 
ises only goods manufactured by the lessor;*® nor 
by an exclusive license to another to sell merchan- 
dise on the licensor’s plantation.*? 
hand the statute is violated by a lease given by a 
coal company of premises on which to sell liquor by 
which it agrees to lease to no other person for the 
same purpose, to issue time checks to its employees 
to be redeemed weekly when taken up by the les- 
see, the company to receive as rent a certain pro- 
portion of the profits of the business.*® 

[§ 118] 10. Agreements for Division of Business 
There is apparently a conflict of 
authority as to whether an arrangement between 
competitors for the division of business between 
themselves, while otherwise operating independently, 


On the other 


Division of territory. Also there is a conflict of 


veston Brewing Co., (Tex. Commn. 
A.) 227 SW 941, 943 (aff (Civ. A,) 186 
SW _ 278)]. 

48. Texas, etc., Coal Co. v. Law- 
son, 89 Tex. 394, 401, 32 SW 871, 
384 SW 919 (‘The word ‘combina- 
tion,’ as used in the statute, means 
union or association. It is clear 
that the contract provided for and 
contemplated a union or association 
of capital and acts by the Coal Com- 
pany and Lawson’’), 

49. By street railroad companies 
see infra § 149. 

By transportation companies gen- 
erally see infra § 147. 

_ By telephone or gas companies see 
infra § 154. 

50. See cases infra this note. 

[a] Contracts held valid.—(1) An 
agreement to parcel out among the 
parties to it the stevedoring busi- 
ness of a port, and so prevent compe- 
tition among the parties, and to keep 
uv the price of the work, is not neces- 
sarily invalid if carried into effect 
by proper means. And a provision in 
such an agreement, that if the con- 
signee of any ship should refuse to 
allow the stevedoring to be done by 
the party entitled to it under the 
agreement, and should require one 
of the other narties to do it, the party 
so required should give an équivalent 
to the party who lost the stevedor- 
ing, to be determined by arbitrators 
is not unreasonable. Collins v. Locke, 
4 App. Cas. 674. (2) And a contract 
by which two parties agree that all 
of a certain commodity purchased at 
a designated place should be on joint - 
account is not in violation of a stat- 
ute providing that any partnership 
or individual creating any trust or 
combination with any other corpora- 
tion, partnership, etc., to regulate or 
fix the price of any commodity, shall 
be guilty of a conspiracy where it 
appeared that the parties had not al- 
ways paid the same price for grain 
but had at all times been competitors. 
Willson v. Morse, 117 Iowa 581, 91 
NW 823. 

[b] Contracts held invalid.—(1) 
An agreement between a large num- 
ber of tug owners, by which each has 
his regular turn in order for towing 
ships, was held void as in restraint 
of trade because of the undue and 
unreasonable control which it would 
give to the combined tug owners of 
the shipping of the port, and because 
the owners of vessels to be towed 
would have no voice in the selection 
of the tug to be employed or the 
price to be paid, and also because of 
the restraint under which it places 
the individual tug owners themselves 
and from which they cannot extri- 
cate themselves as their own or the 
public interest may require. Pratt 
v. Tapley, 16 N. B. 168. (2) A con- 
tract between two lumber companies, 
by which each company is to be con- 


138. (41.0.3) 


authority as to whether an agreement between 
manufacturers or dealers or buyers, for the division 
of territory and binding the members thereto not to 
buy or sell in each other’s territory, is lawful. Ac- 
cording to some decisions such an agreement is not 
in general restraint of trade and is valid;>! and it 
has been held that a contract between private cor- 
porations not charged with any public duty, which 
does not require either wholly to refrain from en- 
gaging in the business for which it was organized, 
but allows each to engage in the business without 
restriction, except within designated territory, and 
even in that territory allowing each to pursue a cer- 
tain department of the business, is not objectionable 
as being in restraint of trade or as creating a mo- 
nopoly.®?. On the other hand, it has been held that 
the natural tendency of an agreement between par- 
ties, by which each is allotted a certain territory and 
in which he alone may buy, is to restrict competition 
and that it is in violation of an anti-trust act making 
void any agreement to enter into any trust or com- 
bine or any trust relating to the business thereof ;°° 
and some decisions have held void an agreement for 
the division of territory in which the parties may do 
business, on the ground that it embraced too large a 
territory.** 

Taken in connection with other acts. Division by 
competing companies of territory of which they 
have control under an agreement not to do business 


fined in its operations to one «ide of fa] Thus (1) 


a line drawn through two counties 


MONOPOLIES 


five coal corpora- 
tions of Pennsylvania entered 


[§§ 118-119 


in each other’s allotted territory, taken in connec- 
tion with other acts, has frequently been held un- 
lawful as being against publie policy,®® or in viola- 
tion of federal®® or state anti-trust®’ acts, such, for 
instanee, as limiting production of the commodities 
produced by them,°’ fixing the amount of business 
each should do,°? agreeing to sell their goods or 
products at a price to be fixed by the combination,*° 
especially where the price so fixed is in excess of the 
normal and reasonable price,®* agreeing to cut prices 
in particular localities in order to drive competi- 
tors out of the market or force them to come into 
the association,®? or agreeing that one of the com- 
panies, a refiner, should sell as such exclusively to 
the other and binding the latter to purchase exclu- 
sively from the former and providing that neither 
should sell to any other ‘dealer except at retail 
prices.°* 

[§ 119] E. Particular Combinations, Contracts, or 
Acts Considered—1. Manufacturers, Producers, and 
Dealers—a. Right to Sell to Whom He Pleases—(1) 
In General. In the absence of any intent or pur- 
pose to create or maintain a monopoly, a trader or 
manufacturer engaged in an entirely private busi- 
ness has the right to exercise his own independent 
discretion as to parties with whom he may: deal, and 
may sell or refuse to sell to whom he pleases,*®* 
unless such refusal is part of an illegal conspiracy 
or combination;® and this principle has not been 


panies took over their largest and 


into} Sharpest. competitor in Missouri, 


for a distance of over twenty miles, 
is invalid, as in restraint of compe- 
tition; and it is not validated by 
conveyances of land separating their 
ownership in accordance, with the 
contract. Flowers v. va TD.) Sinith 
Lumber Co., 157 Ala. 505, 47 S 


Wickens v. Evans, 3 Y. & J. 
318 148 Reprint 1201. 

52. National Ben. Co. v. Union 
Hospital Co., 45 Minn. 272, 47 NW 
L0Cmel MemlcvAw 4876 

53. Kosciusko Oil Mill, tea Cosuvs 
Wilson Cotton Oil Co., 90 Miss. 551, 
43 S 435, 8 LRANS 1053. 

54,. Lawrence. v. Kidder, 10 Barb. 
(N. Y.) 641. 

[al As for instance wierd one of 
the parties to the agreement bound 
himself not to do business in all the 
territory of the state of New York, 
west of Albany. Lawrence v. Kidder, 
10 Barb. (N. Y.) 641. 


55. Morris Run Coal Co. v. Bar- 
oa) Coal Co., 68 Pa. 1738, 8 AmR 
, 56, - S. v. Du Pont de Nemours, 


188 wed 127; Weisert Bros. Tobacco 
Co. v. American Tobacco Co., 163 Fed. 
712; U. S: Tobacco Co..v. American 
Tobacco Co., 163 Fed. 701; Leonard 
v. Abner-Drury Brewing Co., 25 App. 
(D. G.) 161. 

[a] Thus, where defendants, manu- 
facturers of licorice paste used in 
the manufacture of tobacco, agreed 
among themselves and with other 
competitors to establish and main- 
tain arbitrary and noncompetitive 
prices in excess of the normal and 
reasonable prices, and apportioned 
the interstate trade and commerce 
and the customers of several of the 
manufacturers, fixing the amount of 
business they should do, it was held 
an unlawful interference with inter- 
state commerce, prohibited by the 
Federal Anti-Trust Act. Weisert 
Bros. Tobacco Co. v. American To- 
bacco’ Co., 163 Fed. 712; U. S. To- 
bacco Co. v. American Tobacco Co., 
163 Fed. 701. 

57. State v. Standard Oil Co., 218 
Mo. 1, 116 SW 902 [aff 224.0, .S. 
270, 32 SCt 406, 56 L. ed. 760, Ann 
Cas1913D 936]; State v. Adams Lum- 
ber Co., 81 Nebr. 392, 116 NW 302. 


an agreement in New York to divide 
two coal regions of which they had 
the control; to appoint a committee 
to take charge of their interests, 
which was to decide all questions 
and appoint a general agent at Wat- 
kins, New York; the coal mined to 
be delivered through him, each cor- 
poration to deliver its proportion at 
its own cost in the different markets 
at such time and to such persons as 
the committee might direct; the 
committee to adjust the prices, rates 
of freight, etc,, enter into agree- 
ments with anthracite comnanies; the 
five comvanies might sell their coal 
themselves only to the extent of 
their proportion and at prices ad- 
justed by the committee; the agent 
to suspend shipments by either be- 
yond their proportion; frequent de- 
tailed reports to be made by com- 
panies, and settlements monthly by 
the committee. prices to be averaged 
and payments made to those in ar- 
rear by those in excess, neither to 
sell coal atherwise than as agreed 
upon, and the regulations of the com- 
mittee to be carried out faithfully. 
A statute of New York makes it a 
misdemeanor for “persons to con- 
spire to commit any act injurious to 
trade or commerce.” It was held 
that their agreement was in contra- 
vention of the statute and also 
against public policy and therefore 
illegal and void. Morris Run Coal 
Co:iiv: Barelay ,Coal.Co., 168) Pa. +173, 
8 AmR 159.. (2) The Standard Oil 
Company of Indiana and the Waters- 
Pierce Company by agreement di- 
vided the state into two districts, 
apportioning one district to each, 
agreeing not to sell in each other’s 
territory. The Indiana Company 
was both a dealer and manufacturer 
of the products of petroleum, and in 
its capacity as a manufacturer 
agreed not to sell to any other 
dealer, except the Waters-Pierce 
Company, in its territory, it agreeing 
in return not to purchase from any 
other refiner, and both agreeing not 
to sell to any other dealer, except at 
retail prices. Shortly thereafter the 
Standard Oil Company of New Jer- 
sey which controlled both the In- 
diana and the Waters-Pierce Com- 


after which no competition existed 
between the Indiana Company and 
the Waters-Pierce Company. It was 
held that such agreement consti- 
tuted an illegal combination in re- 
straint of trade. State v. Standard 
Oil Co., 218 Mo. 1, 116 SW 902 [aff 
224 U. S. 270, 32 SCt 406, 56 L. ed. 
760, AnnCas1913D 936]. 


58. Morris Run Coal Co. v. Bar- 
CW Coal:,,Coy 268, Pas 1i3ye 8) Ame 
59. U.S. Tobacco Co. v. American 


Tobacco Co., 163 Fed. 701. 

60. Leonard v. Akhner-Drury Brew- 
ing Co., 25 Apo. (D. C.) 161; State 
v. Adams Lumber Co., 81 Nebr. 392, 
116 NW 302; Morris Run Coal Co. v. 
Papas Coal Co., 68 Pa. 173, 8 AmR 

61. Weisert Bros. Tobacco Co. v. 
American Tobacco Co., 163 Fed. 712; 
U. S. Tobacco Co. vy. American To- 
bacco Co., 163 Fed. 701. 

62. U. S. v. Du Pont de Nemours, 
188 Fed. 127. 

63. State v. Standard Oil Co., 218 
Mom 1) EEGSIW 902) fait 22 4 Ue ase 
270, 32 SCt 406, 56 L. ed. 760, Ann 


Cas1913D Rtai 

64050. "St Colzate, 250 U. S. 300, 
39 SCt 465, 63 L. ed. 992. 7 ALR 443% 
U. S. v. Trans-Missouri_ Freight As- 
soe.,166" US'S) 290; 17  SCt, 640, “44 
L. ed. 1007; Straus v. Victor Talking 
Mach. Co., 297 Fed. 791; Coca-Cola 
Co. v. Butler, 229 Fed. 224; Great 
Atlantic, ete., Tea Co. v. Cream of 
Wheat Co., 227 Fed. 46, 141 CCA 
594; Great Atlantic, ete, Tea Co, 
v. Cream of Wheat Co., 224 Fed. 566 
[aff 227 Fed. 46, 141 CCA 59413 


Union Paci Coal :Cosgvanths Silt 
Fed. 737, 97 CCA 578; Whitwell v. 
Continental Tobacco Co., 125 Fed. 


454, 60 CCA 290, 64 LRA 689; Munter 
v. Hastman Kodak Co., 28 Cal. A. 
660, 667, 1538 P 7387; Oklahoma Port- 
land Cement Co. v. State, 87 Okl. 
282, 210 P 1031. See also Contracts 
§ 410 et sea. 

“In other words, it was and is with- 
in its legitimate province as a manu- 
facturer and wholesale vendor to 
select its own customers.” Munter v. 
Hastman Kodak Co., supra. 

65. Straus v. Victor Talking Mach, 
Co., 297 Fed. 791. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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changed either by the Federal Anti-Trust Act? } state trade.78 


or by the Clayton Act.®? 

[§ 120] (2) Persons Not Maintaining Indicated 
Resale Prices. In addition to his right to sell or 
refuse to sell to whom he pleases®* a manufacturer 
or trader engaged in an entirely private business 
may indicate his wishes concerning prices at which 
goods or commodities may be resold, and announce 
in advance that he will refuse to deal or continue 
dealing with those who do not conform with these 
prices, where there is no statute providing other- 
wise.®® And this right is not affected by the Federal 
Anti-Trust Act,’® or by the Clayton Act which ex- 
pressly reserves the right to dealers of ‘‘seleeting 
their own customers in bona-fide transactions and 
not in restraint of trade.’’7! Having made such 
announcement the actral enforcement of the penalty 
for failure to maintain prices by refusal to sell to 
a customer is not’a violation of the statute.’? 
Nevertheless, he may not go beyond the exercise of 
this right, and by contracts or combinations, express 
or implied, unduly hinder or obstruct the free and 
natural flow of commerce in the channels of inter- 


[§ 121] (3) Persons Who Handle Goods of Com- 
petitors. In the absence of contract, the publisher 
of a newspaper may refuse to sell to carriers who 
handle the papers of a rival publisher and in so 
doing he does not_violate either the common law, 
or federal or state anti-trust statutes.” 

[§ 122] b. Right to Discriminate in Prices. In 
the exercise of his right to sell or refuse to sell 
to whom he pleases’?® a manufacturer or dealer en- 
gaged in a strictly private business may fix different 
prices for sales of the same commodity to different 
persons, in the absence of any statutory provision 
to the contrary.“® Discrimination in prices is not 
forbidden by the Federal Anti-Trust Act,*? nor by 
the Clayton Act, except where the effect may be un- 
reasonably to lessen competition or tend to create 
a monopoly.*® Conversely, unless brought about by 
a forbidden combination, one has the right to pur- 
chase a commodity at whatever price the seller 
may agree upon, regardless of what he may be 
compelled to pay others for the same or a similar 
article.”® 


~ 66. Great Atlantic, etce., Tea Co. v. 
Cream of Wheat Co., 227 Fed. 46, 141 
CCA 594; Union Pac. Coal Co. v. U. S., 
173 Fed. 737, 97 CCA 578, 

67. Coca-Cola Co. v. Butler, 229 
Fed. 224; Great Atlantic, ete., Tea Co. 
v. Cream of Wheat Co., 227 Fed. 46, 
49, 141 CCA 594. 

“Before the Sherman Act it was the 
law that a trader might reject the 
offer of a proposing buyer, for any 
reason that appealed to him; it might 
be because he did not like the other’s 
business methods, or because he haa 
some personal difference with him, 
political, racial, or social. That was 
purely his own affair, with which 
nobody else had any concern. Neither 
the Sherman Act, nor any decision of 
the Supreme Court construing the 
Same, nor the Clayton Act, has 
changed the law in this particular. 
We have not yet reached the stage 
where the selection of a trader’s cus- 
tomers is made for him by the gov- 
ernment.’ Great Atlantic, ete, Tea 
Co, v. Cream of Wheat Co., supra. 

{a] Thus the refusal of a manu- 
facturer to sell its syrup for bottling 
to a party other than its licensed 
bottlers, and to permit such party to 
use its trade-mark in connection with 
the bottled product, is not a violation 
of the Clayton Act. Coca-Cola Co. v. 
Butler, 229 Fed. 224. 

638. See supra § 119. 

69. State v. Scollard, 126 Wash. 
335, 218 P 224, 32 ALR 1082; and 
cases infra this section. See also 
Contracts § 410 et seq. 

[a] Reasonable restraint of trade 
is not affected by a refusal of a manu- 
facturer to sell its product to a 
dealer who uses it in a manner which 
injures and lessens the trade of the 
manufacturer. -~Great Atlantic, etc., 
Tea Co. v. Cream of Wheat Co., 224 
Fed. 566 [aff 227 Fed. 46, 141 CCA 594]. 

70. Binderup v. Pathé Exch., Inc., 
263 U. S. 291, 44 SCt 96, 68 L. ed. 308; 
Federal Trade Comm. v. Beech Nut 
Packing Co., 257 U. S. 441, 42 SCt 
150, 66 L. ed. 307 [rev 264 Fed. 885]; 
U. S. v. A. Schrader’s Son, Inc., 252 
U.S. 85, 40 SCt 251, 64 L. ed. 471 [rev 
264 Fed. 175]; U.S. v. Colgate, 250 
U. S. 300, 39 SCt 465, 63 L: ed. 992, 
7 ALR 443 [aff 253 Fed. 522]; Welch 
Grape Juice Co. v. Frey, 261 Fed. 68, 
171 CCA 664; Cudahy Packing Co. v. 
Frey, 261 Fed. 65, 171 CCA 661 [aff 
256 U. S. 208, 41 SCt 451, 65 L. ed. 
892]; Baran v. Goodyear Tire, etc., 
Co., 256 Fed. 571; Jayne v. Loder, 149 
Fed. 21, 78 CCA 653, 7 LRANS 984, 
9 AnnCas 294; Singer Sewing Mach. 
Co. v. Lang, 186 Wis. 530, 203 NW 399. 

{a] Distinguished from contracts 
fixing resale price— ‘It seems un- 
necessary to dwell upon the obvious 


difference between the situation pre-]izing numbers and symbols marked 


sented when a manufacturer merely 
indicates his wishes concerning prices 
and declines further dealings with all 
who fail to observe them, and one 
where he enters 
whether express or implied from a 
course of dealing, or other circum- 
stances—with all customers through- 
out the different States which under- 
take to bind them to observe fixed 
resale prices. In the first, the manu- 
facturer but exercises his independent 
discretion concerning his customers 
and there is no contract or combina- 
tion which imposes any limitation on 
the purchaser. In the second, the 
parties are combined through agree- 
ments designed to take away dealers’ 
control of their own affairs and there- 
by destroy competition and restrain 
the free and natural flow of trade 
amongst» the. ,States.”.°U. Si v. “A. 
Schrader’s Son, Inc., 252 U. S. 85, 99, 
40 SCt 251, 64 L. ed. 471. 

71. Cudahy Packing Co. v. Frey, 
261 Fed. 65, 171 CCA 661 [aff 256 U. 
S. 208, 41 SCt 451, 65 L. ed. 892]; 
Great Atlantic, etc., Tea Co. v, Cream 
of Wheat Co., 224 Fed. 566 [aff 227 
Fed. 46, 141 CCA 594]. 

72... U. S. v., Colgate, 250 U. S?-300, 
39 SCt 465, 63 L. ed. 992, 7 ALR 443; 
Welch Grape Juice Co. v. Frey, 261 
Fed: 68, 171 CCA 664; Cudahy Pack- 
ing Co. v. Frey, 261 Fed. 65, 171 CCA 
661 [aff 256 U. S. 208, 41 SCt 451, 65 
L. ed. 892]. 

73. Federal Trade Commn. _y. 
Beech Nut Packing Co. 257 U.S. 441, 
42 SCt 150, 66 L. ed. 307 [rev 264 
Fed. 885]; U. S. v. A. Schrader’s Son, 
Inci,.252) U.S. $85; 40 SCt 261,64 Ta, 
ed. 471 [rev 264 Fed. 175]; Oppenheim 
v. Federal Trade Commn., 5 F. (2d) 
5 


74, 

{a] Thus (1) a system of mer- 
chandising employed by a manufac- 
turer of food and other products, un- 
der which distributors of its products 
not maintaining the resale prices fixed 
by it were subject to be reported to it 
by special agents or other dealers, 


|and to be enrolled upon a list of price 


cutters, to whom goods would not be 
sold until their records were cleared 
by means of satisfactory assurances 
that they would not resell the goods, 
except at suggested prices, and would 
refuse to sell to distributors who did 
not maintain such prices, so prevents 
competition as to authorize the 
federal trade commission to order a 
discontinuance of the practice of re- 
portin the names of dealers not 
observing resale prices and enrolling 
their names on lists of undesirable 
purchasers, etc., employing salesmen 
or agents to report dealers not ob- 
serving such resale prices, etc., util- 


into agreements— 


on cases containing its products, with 
a view to ascertaining the names of 
dealers not observing its prices, or 
utilizing any other equivalent co- 
operative means of accomplishing the 
maintenance of prices fixed by it. 
Federal Trade Commn. v. Beech Nut 
Packing Co., 257 U. S. 441, 42 SCt 150, 
66 L. ed. 307 [rev 264 Fed. 885] (four 
judges dissenting). (2) A system of 
merchandising employed by manufac- 
turer of underwear under which job- 
bers, wholesalers, and mail order 
houses not maintaining resale prices 
fixed by it are reported by its sales- 
men and placed on list of price 
cutters to which goods will not be 
sold until they give assurance that 
they will not cut prices, authorizes 
the federal trade commission to order 
discontinuance of practice of report- 
ing names of dealers not observing 
resale prices and placing their names 
on list of undesirable purchasers, em- 
ploying salesmen or agents to report 
dealers not observing such resale 
prices, or utilizing any other equiva- 
lent codperative means to maintain 
prices xed by it. Oppenheim v. 
Federal Trade Commn., 5 F. (2d) 574. 

74 Journal of Commerce Pub. Co. 
v. Tribune Co., 286 Fed. 111; Staroske 
v. Pulitzer Pub. €o., 285 Mo. 67/579; 
138 SW 36. 

“If the anti-trust statute does not 
prohibit the refusal of a single in- 
dividual to sell, save to customers of 
his choice, or to sell at all (Whitwell 
v. Continental Tobacco Co., 125 Fed. 
454, 461, 60 CCA 290, 64 LRA 689), 
neither, for a stronger reason, does it 
deprive respondent of the right to 
withhold the power'to represent it in 
Selling its paper from those who re- 
fuse to protect its interests by re- 
fraining from aiding its competitors,” 
Staroske v. Pulitzer Pub. Co., supra. 
See also Contracts § 410 et seq. 

75. See supra § 119. 

76. Whitwell v. Continental To- 
bacco Co., 125 Fed. 454, 60 CCA 290, 
64 LRA 689. 

77. Union Pac.'Coal Co. Vv. Us Sz 
173 Fed. 737, 97 CCA. 578. 

78 S. S. Kresge Co. v. Champion 
Spark Plug Co., 3 F. (2d) 415; Baran 
Peso ay rat Tire, ete, Co. 2565 Med: 

[a] Thus, for a manufacturer of 
automobile tires and accessories to 
sell its products to manufacturers of 
automobiles at a less price than it 
sold to dealers is not a violation of 
the Clayton Act, where there is ap- 
parently no competition between the 
manufacturer and dealers. Baran v. 
Goodyear Tire, etc., Co., 256 Fed. 571. 

79. Indian Refining Co. v. Kellar, 
203 Ky. 720, 268 SW 9. 
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[§ 123] c. Fixing of Resale Prices—(1) Contract 
between Manufacturer or Producer and Retailer— 
While there are decisions in Eng- 
land, America, and Canada in which the contrary 
conclusion has been reached,*° the better view is 
that a contract by which a manufacturer or trader, 
on selling articles or commodities manufactured or 
owned by him, attempts to fix the price at which 
the articles or commodities shall be resold by his 
vendee, is invalid at common law as being in, re- 
straint of trade;*' and such contracts are in viola- 
tion of the Federal Anti-Trust Act where the direct 
effect of the contract is an interference with inter- 
state commerce,®*? and of the Clayton Act.** 
such a contract has been held in violation of state 
anti-trust statutes prohibiting cembinations of capi- 
tal, skill or acts by two or more persons or corpora- 
tions to fix and maintain the price of merchan- 
dise, produce, ete., within the state and prevent 


(a) In General. 


80. Cal.—Ghirardelli Co. vy. Hun-] 
sicker, 164, Cals 355,, 128 PP 10413 
Grogan v. Chaffee, 156 Cal. 611, 105 


P 745, 27 LRANS 395. See Munter 
v. Eastman Kodak Co., 28 Cal. A. 660, 
153 P 737 (a manufacturer has the 
right to establish the prices at which 
its goods are to be sold by retail 
dealers therein to whom it sells such 
goods for retail sale, so long as those 
acts are not the direct effect or result 
of a combination formed and main- 
tained by it and others to create re- 
strictions in trade or commerce, or, in 
short, to maintain a monopoly of the 


trade). 
A gale aaah Vibra nk, io MoNacA. 

N. Y.—Walsh v. Dwight, 40 App. 
Div. 513, 58 NYS 91; New» York Ice 
Co. v. Parker, 21 N. Y. Super. 688, 21 
HowPr 302. 

Eng.—Elliman vy. Carrington & 
Sons, Ltd., [1901] 2 Ch. 275; Dunlop 
Pneumatic Tyre Co., Ltd. v. Selfridge 
ScA@ OL liter OTs Rot 0. 


Que.—United Shoe Mach. Co. v. 
Brunet, 27 Que. Super. 200. 
See Fisher Flouring Mills Co. v. 


Swanson, 76 Wash, 649, 137 P 144, 51 
LRANS 522 (contracts fixing prices 
as incidental to some main contract, 
and involving less than a controlling 
part of a given commodity in a given 
market, not proceeding from nor tend- 
ing to create, or to maintain, a mo- 
nopoly, will be sustained when the 
restriction is, under the circum- 
stances of the particular case, reason- 
able in reference to the interests of 
the parties, and reasonable in refer- 
ence to the interests of the public; 
but where a contract between buyer 
and seller, fixing the price at which 
the article may be resold, is not 
ancillary to some main lawful con- 


tract, but its sole object is to re- 
strain competition and enhance 
prices, and its only tendency is to 


control the market, it is invalid). 
[a] Reason for this view.—‘It 
violates no canon of public policy. 
By its terms the buyer is not pre- 
cluded from engaging in any lawful 
trade. 


factory to him. The producer was, in 
the first instance, under no obligation 
to sell his oil, and when he did sell 
it had the right to exact, as part of 
the consideration for the sale, a 
promise by the purchaser that he 
would not sell it at less than a stipu- 
lated price. There is nothing either 
unreasonable or unlawful in the effort 
by a manufacturer to maintain a 
standard price for his goods. It is 
simply a means of securing the legiti- 
mate benefits of the reputation which 
his product may have attained.” 
Grogan v. Chaffe, 156 Cal. 611, 614, 
105 P 745, 27 LRANS 395. 

81. U. S.—Boston Store v. Ameri- 
can Graphophone Co., 246 U. S. 8, 38 


He may sell other olive oil at, 
any price and on any conditions satis-| 
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Also 


providing that 


SCt 9257, 62) ll. -edjsbol oStrausa Vv. 
Victor Talking Mach. Co., 243 U.S. 
490, 87 SCt 412, 61). L. ed. 8663 Dr. 
Miles Medical Co. v. John D. Park, 
ete, .Co., 220" Uy 'S.v37o. SISCUrs 16; 
55 L. ed. 502; Butterick Co. v. Federal 
Trade Commn., 4 F. (2d) 910; Ford 
Motor Co. v, Union Motor Sales Co., 
244 Fed. 156, 156 CCA 584. a 

Ala.—W. T. Rawleigh Medical Co. 
v. Walker, 16 Ala; A. 232, 77 S 70: 

Mass.—Garst v. Hall, etc., Co., 179 
Mass. 588, 61 NE 219, 55 LRA 631. 

Mich.—W. H. Hill Co. v. Gray, 163 
Mich. 12, 127 NW 803, 30 LRANS 327. 

Okl.—Stewart v. W. TT. Rawleigh 
Medical Co., 58 Okl. 344, 159 P 1187, 
LRAI1917A 1276. 

Ont.—Stearns vy. Avery, 33 Ont. L 
251, 24 CanCrCas 339. 

See also Contracts §§ 410 et seq, 
427. 

“The right of alienation is one of 
the essential incidents of a right of 
general property in movables, and 
restraints upon alienation have been 
generally regarded as obnoxious to 
public policy, which is best subserved 
by great freedom of traffic in such 
things as pass from hand to hand. 
General restraint in the alienation of 
articles, things, chattels, except when 
a very special kind of property is in- 
volved, such as a slave or an heir- 
loom, have been generally held void. 
‘If a man,’ says Lord Coke, in Coke 
on Littleton, § 360, ‘be possessed of a 
horse or any other chattel real or 
personal, and give his whole interest 
or property therein, upon condition 
that the donee or vendee shall not 


alien the same, the same is void, be-) 


cause his whole interest and property 
is out of him so he hath no possi- 
bility of reverter; and it is against 
trade and traffic and bargaining and 
contracting between man and man.’” 
John D.*Park, etc.) Co. v.. Hartman, 
Lbs Med. 24 89) S24 (COA ML o sn eil'2 
LRANS 135 [certiorari dism 212 U. 
S. 588 mem, 29 SCt 689 mem, 53 L. ed. 
662 mem]. 

[a] The public is entitled to what- 
ever advantage may be derived from 
competition in the subsequent traffic, 
where the manufacturer or dealer has 
sold its product at prices satisfac- 
tory to itself, Dr. Miles Medical Co. 
Vi, JOhn. Dy ePack, vete! Co.) 02207. 1S. 
373, 31 SCt 376, 55 L. ed. 502; Stewart 
Vv. ; . Rawleigh Medical Co., 58 
en 344, 159 PRP 1187, LRAI9ITA 


82. Boston Store v. American 
Graphophone Co., 246 U. S. 8, 38 
SCt 257, 62 L. ed. 551; Bauer v. O’Don- 
HEN) 229 SOLS.) Vass MS Cu solonno gma. 
ed. 1041; Dr. Miles Medical Co. v. 
John DD; Park, etc. Coy 220 "0, 5Simove, 
31 SCt 376, 55 L. ed. 502; Ford Motor 
Co. v. Union Motor Sales Co., 244 Fed. 
156, 156 CCA 584; U. S. v. Kellogg 
Toasted Corn Flake Co., 222 Fed. 725, 
AnnCas1916A 78; Allen v. Parks, 196 


[§ 123 


competition,®** and of a statute declaring it an un- 
lawful restraint of trade where any person or cor- 
poration engaged in buying or selling any article 
of merchandise, produce, or any commodity agrees 
to refuse to buy it from, or sell it to, any other 
person or corporation;®® and it has been held that 
the transaction is none the less in violation of the 
Anti-Trust Law, by reason of the fact that the 
purchaser is privileged to return the goods and re- 
ceive credit for them at the same prices which were 
paid for them;8* but in some cases which obviously 
may be regarded as out of harmony*? it has been 
held that such a contract is not in violation of 
similar statutes making it an offense to become a 
member of, or a party to, any trust or agreement 
to regulate the price of any article,** or of a statute 


every contract or combination 


whereby competition in the state in the supply of 
the price of any article or commodity of common 


Iowa 943, 195 NW 745. 

83. Butterick Co. v. Federal Trade 
Commn., 4 F, (2d) 910. 

84. Mills v. General Ordnance Co., 
113 Kan. 479, 215 P 314; Texas Brew- 
ing C6. v. Templeman, 90 Tex. 277, 38 
SW 27; McConnon v. Ralston, (Texe 
Civ. A.) 275 SW 165; J. R. Watkins 
Co. v. Myers, (Tex. Civ. A.) 255 SW 
1002; Diekerson v. McConnon, (Tex. 
Civ. A.) 248 SW 1084; W. T. Rawleigh 
Co. v. Lemon, (Tex. Civ. A.) 247 SW 
683; W. T. Rawleigh Co. v. Smith, 
(Tex. Civ. A.). 231 SW /799; Hubb- 
Diggs Co. v. Mitchell, (Tex. Civ. A.) 
231 SW. 425, 426; Caddell v. J. R. 
Watkins Medical Co., (Tex. Civ. A.) 
227 SW 226; Whisenant v. Shores- 
Mueller Co., (Tex. Civ. A.) 194 SW 
1175; Newby v. W. T. Rawleigh Co., 
(Tex. Civ. “AY 7 19408 Wabi 338 Were 
Rawleigh Medical Co. v. Mayberry, 
CTex. 'Civa A.) S893" SIWe L99: Wes Las 
Rawleigh Medical Co. v. Gunn, (Tex. 
Civ. A.) 186 SW 385; J. R. Watkins 
Medical Co. v. Johnson, (Tex. Civ. A.) 
162 SW 394. See Pound v. Lawrence, 
(Tex. Civ. A.) 233 SW 359 (plaintiff 
owned stock in an oil company which 
he desired to sell at seventy-five cents 
per share. Defendant promoters were 
selling stock in the company at one 
dollar per share, and agreed with 
plaintiff that if he would not sell his 
stock for sixty days, so as to main- 
tain the price at one dollar per share, 
they would guarantee him ninety 
cents a Share for it. It was held that 
the guaranty agreement was unen- 
forceable by plaintiff, being a viola- 
tion of the Anti-Trust Act [Vernon’s 
Sayles Civ. St. Anfiot. (1914) arts 
7796, 7799], prohibiting, among other 
things, a combination to fix the price 
of any commodity, as shares of stock 
are within the meaning of the term 
“commodities,” which is a broader 
term than merchandise, and which, in 
referring to commerce, may mean 
almost any article of movable or per- 
sonal property). 

[a] Actual contract necessary.— 
The fact that the buyer who pur- 
chased articles outright was largely 
governed by the seller’s retail price 
list in reselling the articles bought 
is not in itself a violation of the 
statutes. A contract to resell the 
goods at retail prices listed is neces- 
sary. W. T. Rawleigh Co. v. Fletcher, 
(Tex. Civ. A.) 275 SW 210. 

85. W. T. Rawleigh Medical Co. v. 
e topet ies, (Tex. Civ. A.)° 184 Siw 

86. McConnon vy. 


: (Tex. 
Civ. A.):--275 SW 165. 
_ 87. There is not enough difference 
in the wording of these statutes to 
justify opposite conclusions as to 
their operation and effect. See statu- 
tory provisions. 

88. Com. v. Grinstead, 111 Ky. 203, 
oe Sw 427, 238 KyL 590, 56 LRA 


Ralston, 


For later cases, developments and changes in the law see cumulative Annotations, same title, pageand note number. 


We 
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§§ 123-124] 


use may be restrained for the purpose of advancing 
prices is illegal,®® or of a-statute defining various 
kinds of combinations constituting a monopoly and 
providing that no agreement or combination, the 
object of which is to conduct its business at a rea- 
sonable profit, shall be unlawful,%° 

Contract fair on its face. The fact that the con- 
tract by which the invalid restriction is made is 
fair on its face will not render it valid where in- 
valid restrictions are imposed by instructions given 
by the seller and acted on by the buyer.®4 

Reasonableness or unreasonableness of prices. 
Within the law condemning such contracts it is of 
no importance whether the prices as fixed for resale 
are reasonable or unreasonable. 

Advantage to participants. The fact that the con- 
tract is advantageous to the parties thereto will not 
save it from illegality.®* ; 

Disguising nature of contract. It has been held 
that, where a contract is unlawful within the rule, 
it is of no consequence that an attempt was made 
to disguise its nature by describing the parties 
thereto as principal and agent,®4 or by describing 
the contract as a license.?® 


89. Walsh v. Dwight, 40 App. Div. 
513, 517, 58 NYS 91. 
“The act was evidently intended to 


the trade name. 


MONOPOLIES 


Complainant does 
not seek to retain any right in the 
article itself; it merely seeks to re- 


[41 C.J.) 141 


A reference to retail prices merely for the pur- 
pose of fixing discounts not intended to bind the 
vendee as to the prices at which he might resell 
the goods purchased is not in violation of the anti- 
trust acts.%° 

Fixing resale price on conditions. It has been 
held that a contract between a manufacturer and 
a retailer against eutting prices fixed by the manu- 
facturer unless certain notices and names were de- 
tached from the article sold does not violate either 
the Federal Anti-Trust Act or the Clayton Act;% 
the court assumes to distinguish between contracts 
of this character and those already considered in 
this section.®® 

[§ 124] (b) Articles Manufactured under Patent. 
Inasmuch as a completed sale,®® by which a pat- 
ented article has passed out of the hands of the 
patent owner, ends his control over such article and 
releases it from the benefit of the monopoly given 
him by the Patent Law,* stipulations by contract, 
notice, or otherwise, that the article shall not be 
resold at a price other than the price fixed by the 
owner of the patent, are void under the general 
law,” under the Federal Anti-Trust Act,® the Clayton 


tion is not a system designed to se- 
cure to the plaintiff and to the public 
a reasonable use of its machines, 


prevent manufacturers or dealers in 
any article or commodity of common 
use from combining together to ad- 
vance the price of such article or 
commodity by which competition in 
the supply or price of the same would 
be restricted or regulated; but a con- 
tract by a single manufacturer as to 
the price at which his goods when 
manufactured should be sold by those 
selected by him for the purpose of 
sale or distribution would not be a 
contract by which competition in the 
supply or price of the commodity 
would be restrained or prevented. All 
of the manufacturers could compete 
with these defendants in the sale of 
these goods or the making of a con- 
tract such as was made by the de- 
fendants.’”’ Walsh v. Dwight, supra. 

$0. Ghirardelli Co. v. Hunsicker, 
164 Cal. 355, 128 P 1041. 

91.’ W. T. Rawleigh Co. v. Lemon, 
(Tex. Civ. A.) 247 SW 683. 

92. U.S. v. A. Schrader’s Son, Inc., 
252 U. S. 85, 40 SCt 251, 64 L. ed. 471. 


93. U.S. v. A. Schrader’s Son, Inc., 
supra. 
94. Dr. Miles Medical Co. v. John 


Da Park wn etGn COs 220: Steve hangs L 
SCt 376, 55 L. ed. 502; Butterick Co. 
v. Federal Trade Commn., 4 F. (2d) 


910. See also infra § 124 text and 
note 6. 
95. Boston Store v. American 


Graphophone Co., 246 U. S. 8, 38 SCt 
257, 62 L. ed. 551; Straus v. Victor 
Talking Mach, Co., 243 U. S. 490, 37 
SCt 412, 61 L. ed. 866. See also infra 
§ 124 text and note 7; § 126 text 
and note 20. 


96. Brenard Mfg. Co. v. Crowley 
Mercantile Co., (Tex. Civ. A.) 260 SW 
246. 

97. Ingersoll v. Hahne, 89 N. J. 


Eq. 332, 108 A 128; Ingersoll v. Hahne, 
88 N. J. Ba:-222, 101 A 1030. 

98. See cases supra note 97. 

{a] Reason for rule.—‘In those 
cases in which the right to fix a re- 
sale price has been under considera- 
tion, the prohibition against the re- 
sale has been against the resale of 
the article itself. The name or trade 
mark or what not has been so much 
an integral part of the article as that 
a resale of the article’ without refer- 
ence to the trade mark or trade name 
would be practically impossible. In 
the case at bar the prohibition is not 
against the resale of the article nor 
is it impracticable to resell the article 
without reference to the trade name. 
Indeed, complainant offers to manus+ 
facture watches similar to those 
marked with its trade name without 


Strain the use of its trade name and 
good-will, except under conditions 
fixed by it. It may permit the pur- 
chaser of the article to use its trade 
name and good-will under such con- 
ditions as it sees fit. It has an in- 
terest, in addition to that of mere 
protection to its trade name and good= 
will, for it guarantees the article sold, 
and scrupulously performs its guar- 
antee, maintaining a large and expen- 
sive repair department for this pur- 
pose. It seems to me that there isa 
clear distinction between thoSe cases 
in which the nature of the restraint 
is such as necessarily to affect the 
resale of the article itself and the 
case at bar where the nature of the 
restraint is not such.” Ingersoll v. 
Hahne, 89 N, J. Eq. 332, 336, 108 A 
128. 

99. Effect of mere assignment of 
patent right or license under it see 
Patents [30 Cye 943]. 

License generally see supra § 115. 

1. See Patents [30 Cyc 955]. 

2. Boston Store v. American 
Graphophone Co., 246 U. S. 8, 38 SCt 
257, 62 i. ed, 551; Straus v. Victor 
Talking Mach, Co., 243 U. S. 490, 37 
SCt 412, 61 L. ed. 866; Butterick Co. 
v. Federal Trade Commn., 4 F. (2d) 
910; Waltham Watch Co. v. Keene, 
202 Fed. 225 [aff 209 Fed. 1007, 126 
CCA 668]. See generally Contracts 
§§ 410 et seq, 424. 

“It was the intention of Congress 
to secure an exclusive right ‘to. sell, 
and there is no grant of a privilege 
to keep up prices and prevent com- 
petition by notices restricting the 
price at which the article may be re- 
sold. The right to vend conferred by 
the patent law has been exercised, 
and the added restriction is beyond 
the protection and purpose of the 
act.” Bauer v. O’Donnell, 229, U.S, 
POL, 335+ SCt 616° b7 Lr ed. L041: 

[a] Stating the rule in other terms 
a patentee cannot use and exhaust 
the right to sell as to which a mo- 
nopoly was given him by the patent 
law, and yet by conditions and stipu- 
lations continue that law.in effect so 
as to make it govern things which by 
his voluntary act are.beyond its 
scope. Boston Store v. American 
Graphophone Co.,.246 U. S, 8, 38 SCt 
257, 62 L. ed. 551. 

[b] Notice.—Especially is the rule 
applicable where an attempt is made 
to impose the restriction by notice 
attached to the patented article sold. 
Straus v. Victor Talking Mach. Co., 
243-0. S. 490,-501,-3% SCt 412,-61 L. 
ed. 866 (“The scheme of distribu- 


within the grant of the patent laws. 
but is in substance and in fact a 
mere price-fixing enterprise, which, 
if given effect, would work great and 
widespread injustice to innocent pur- 
chasers, for it must be recognized 
that not one purchaser in many would 
read such a notice, and that not one 
in a much greater number, if he did 
read it, could understand its involved 


and intricate’ phraseology, which 
bears many evidences of being 
framed to conceal rather than to 


make clear its real meaning and pur- 
pose. It would be a perversion of 
terms to call the transaction intended 
to be embodied in this system of 


marketing plaintiff’s- machines a 
‘license to use the invention’’’). 
3. Boston Store = ov. American 


Graphophone Co., 246 U. S. 8, 38 SCt 
257, 62 L. ed. 551; Bauer v. O’Donnell, 
229 U.S. 1,°33 SCt 616, 57 L. ea: 104t: 
Kellogg Toasted Corn Flake Co. v, 
Buck, 208 Fed. 383; Allen vy. Parks, 
196 Iowa 943, 195 NW 745. Contra 
Victor Talking Mach. Co. v. The 
Fair, 123 Fed. 424, 61 CCA 58. : 
[a] Thus, a contract, whereby de- 
fendant purchased from plaintiffs 
three thousand patented oil pipe at- 
tachments for Ford automobiles, de- 
fendant to have the exclusive right 
to sell such attachments in Wisconsin 
and Illinois for one year on the ex- 
press agreement that defendant was 
not to install such attachments for 
less than a fixed sum, is void under 
the Federal Anti-Trust Act. Allen v. 
Parks, 196 Iowa 9438, 195 NW 745: 
[b] Sales to jobbers.—(1) In some 
decisions a distinction is made be- 
tween contracts by a manufacturer 
with jobbers by which the latter 
agree to sell at prices fixed by the 
manufacturer and contracts or no- 
tices attempting to bind retailers to 
sell at prices fixed by the -manu- 
facturer. These decisions hold that 
the first mentioned form of contract 
is not in violation of the Federal 
Anti-Trust Act but that the latter is. 
U. S. v. Keystone Watch Case Co., 
218 Fed. 502 [app dism 257 U. S. 664 
mem, 42 SCt 45 mem, 66 L. ed. 424 
mem]; Edison Phonograph Co. v. 
Kaufman, 105 Fed. 960. (2) There 
is, however, direct authority that a 
manufacturer cannot without violat- 
ing the Federal Anti-Trust Act, in 
connection with its absolute sale of 
its product, although with the pat- 
ented cartons containing it, to a job- 
ber, control the price at which the 
package shall be resold by the jobber 
or by the retailers who buy from the 
jobber. U..S, v. Kellogg Toasted 


42 (41 Oo. 07 


Act,* and state anti-trust acts prohibiting combina- 
tions to fix the price for the public or consumer of an 
article or commodity intended for barter, sale, or 


And this: rule cannot be 
66 


consumption in the state.® 
evaded merely by using the terms 


‘“agent’’ to characterize the relation of the parties,® 
or by describing the contract as a license.’ Whatever 
it may be ealled it is not a license for qualified use 
but an attempt unduly to extend the right to vend.® 
A manufacturer after order of the federal trade 
commission to desist from selling articles under 
contracts fixing resale prices cannot be held to have 
where it is shown 
that many old forms of contract are still in use, 
and that a new form of so-called ageney contract 


discontinued offensive methods, 


is equally vicious.? 


[§ 125] (c) Articles Manufactured by Secret 
Process. The rule condemning contracts by which 


a manufacturer or trader fixes the resale price of 
goods or commodities sold by him’? applies with full 
force and effect to contracts for the sale of articles 


Corp Flake Co., 222 Fed. 725, AnnCas 
1916A “78. (3) Nor do the United 
States supreme court decisions cited 
to the above text recognize any such 
distinction as is made by the cases 


eited supra paragraph (1) of this 
note. 
[el The form’ of the restriction 


need not be by contract in order to 
constitute a violation of the statute. 
U. S. v. Kellogg Toasted Corn Flake 
Co., 222 Fed. 725, 731, AnnCasl1916A 
78 (“The Sherman Act is not aimed 
alone at contracts, but embraces 
combination schemes of any and 
every kind which amount to an undue 
or unreasonable restraint of trade 
in interstate commerce, ‘without re- 
gard to the garb in which the acts 


were clothed’ ”’). 
4. Butterick Co. v. Federal Trade 


Commn., 4 F. (2d) 910. 
5... MeCall « Co; ..v. .. O’ Neil, 17,) Oh 
NPNS 17. Compare Lock v. Citizens’ 


Nat. Bank, (Tex. Civ. A.) 165 SW 536. 

6 Butterick Co. v. Federal Trade 
Commn., 4 F. (2d) 910. See also su- 
pra § 123 text and note 94. 

7. Boston Store? sav. American 
Graphophone Co., 246 U. S. 8, 38 SCt 
25 leo yl, (ed, (bol Straus... Victor 
Talking Mach. Co., 248 U. S. 490, 
37 SCt 412, 61 L. ed. 866; Bauer v. 
Onbonnell,) 229 WU. eS. 1,33 SCt 616, 
57 L. ed. 1041. See also supra § 123 
text and note 95. 

[a] A so-called “license notice,” 
the object of which is plainly to sell 
property for a full price and yet to 
place restraints upon its further 
alienation, is obnoxious to the public 
interest and void. Straus v. Victor 
Lalkingse Machs )Co:, :2434 Us, S.. 490; 
37 SCt 412, 61 L. ed. 866. 

8. Bauer v. O’Donnell, 229 U. S. 1, 
33 SCt 616, 57 L. ed. 1041 

9. Butterick Co. v. Federal Trade 
Commn., 4 F. (2d) 910. 

10. See supra § 123. 

11. Dr. Miles Medical Co. v. John 
D> Park,setc. Cos, 220 U.S. 373): 31 
SCt 376, 55 L..ed..502;. John D. Park, 
etc., Co. v. Hartman, 153 Fed. 24, 
82 CCA 158, 12 LRANS 1385 [rev 145 
Fed. 358, and certiorari dism 212 
U. S. 588 mem, 29 SCt 689 mem, 538 
L. ed. 662 mem]; Garst v. Hall, etc., 
Co... 179 Mass, 588,) 61) NE! 219, 55 
LRA 631; W. H. Hill Co. v. Gray, 163 
Mich. 12, 127 NW 8038, 30 LRANS 327. 
Contra Dr. Miles. Medical Co. v. 
Jaynes Drug Co., 149 Fed. 838; Wells, 
etc., Co. v. Abraham, 146 Fed. 190 
[aff 149 Fed. 408,.79 CCA 228]; (Dr. 
Miles Medical Co. v. Platt, 142 Fed. 
606; Dr. Miles Medical Co. vy. Gold- 
thwaite, 133 Fed. 794; Park, etc., Co. 


vy. National Wholesale Druggists’ 
Assoc (51 Need 6f) INEPi36, 96 
AmSR 578, 62 LRA 632. See also 


Contracts §§ 410 et seq, 426. 
12. Dr. Miles Medical Co. v. John 


‘Fed. 


jata 
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tract is invalid 


prineipal’’ and 


retail, 


' manufactured under a secret process. 


[§§ 124-126 


Such a con+ 
at common Jaw and, under: the 


Federal Anti-Trust Act, where the operation and 
effect of the contract are to affect interstate com- 
meree.!2. A manufacturer of unpatented proprietary 
articles stands on the same footing as to right to 
control the sale of his product as the manufacturers 
of other articles;1* and the fact that the article 
may have curative properties does not justify re- 
strietions which are unlawful as to articles designed 
for other purposes.1* 

[§ 126] (2) Contracts between Manufacturer and 
Numerous Dealers. 
turer and numerous dealers, whether wholesale or 
or both, by which the goods or commodi- 


Contracts between a manufac- 


ties sold must be resold only at prices fixed by the 


Dr, Park etes, COs. 2206 Wn Moat Loy wor 
SCt 376, 55 L. ed. 502; John D. Park, 
etc., Co. .v. Hartman, 153 Fed. 24, 82 
CCA 158, “12 LRANS* 135 
358, and certiorari 
U. S. 588 mem, 29 SCt 689 mem, 
L. ed. 662 mem]. Contra Dr. Miles 
Medical Co. v. Jaynes Drug Co., 149 
Fed. 838. 

13. Dr. Miles Medical Co. v.. John 
DsePark; ete, ,6€ot1220) UgsSig3%3, adh 
SCt 376, 55 L. ed. 502. 


14. Dr. Miles Medical Co. v. John 
D. Park, ete., Co., supra. 
- 15. Frey v. Cudahy Packing Co., 


256 U. S. 208, 41 SCt.451, 65 L. ed. 
892 [aff 261 Med. 65, 171 CCA 661]; 
U. S. v. A. Schrader’s Son, Inc., 252 
U. S..85, 40 SCt.,251,.64 iter eh Ae 
Straus v. Victor Talking Mach. Co.. 
243 U. S. 490, 37 SCt 412, 61 L. ed. 
866; Dr. Miles Medical Co. v. John D. 
Park, etc., Co., 220 U. S. 378, 408, 31 
SCt 376, 55 L., ed. 502; Ford Motor Co. 
v. Union Motor Sales Co., 244 Fed. 
156, 156,-CCA 584. [aff 225 Fed. 3731]. 
See also Contracts §§ 410 et seq, 427. 

“Where commodities have passed 
into the channels of trade and are 
owned by dealers, the validity of 
agreements to prevent competition 
and to maintain prices is not to be 
determined by the circumstance 


whether they were produced by seyv-' 


eral manufacturers or by one, or 
whether they were previously owned 
by one or by many.” Dr. Miles 
Medical Co. v. John D. Park, ete., 
Co., supra. 

[a] Rule applied.—The sole manu- 
facturer of a medicine made in ac- 
cordance with a secret formyla, but 
unpatented, sold the same only under 
a system of contracts between him- 
self and wholesale dealers to whom 
aloné he sold at uniform prices, by 
which they bound themselves to sell 
certain price and only to retail 
austere designated by him, and _ be- 
tween him and such retail dealers, 
by which in consideration of being 
so designated they bound themselves 
to sell to consumers only and at a 
certain price. Such contracts had 
been entered into as the manufac- 
turer alleged by a large majority of 
the wholesale and retail druggists in 
the United States. lit was held that 
such system of contracts was prima 
facie illegal both at common law as 
in unreasonable restraint of trade 
and under the Federal Anti-Trust Act 
of July 2, 1890 (26 St. at L. 209 ¢ 
647), where it affected interstate 
sales, its purpose and effect being 
to prevent competition between pur- 
chasers of the medicine both whole- 
sale and retail, and that, in the ab- 
sence of allegation of facts showing 
it to be necessary for the protection 
of the manufacturer’s business, a 
court of equity would not aid in the 


‘from purchasers who were, 


manufacturer, are invalid as being in restraint of 
trade at common law.? 
Federal Anti-Trust. Act where the effect is an in- 
terference with interstate trade and commerce;+® 
also state!’ and Canadian?* anti-trust acts, although 


Such contracts violate the 


enforcement of the contracts by 
granting an injunction to prevent a 
defendant, who was not a_ party 
thereto, from buying the medicine 
and re- 
selling the same at any price it may. 
see: fit. John D.-'Park;ete., Cov v. 
Hartman, 153 Fed. 24, 82 CCA 158, 
12 LRANS 135 [certiorari dism 212 
U. S. 588, 29 SCt 689, 53 L. ed. 6621. 
To same effect Dr. Miles Medical 
Cou nvi; Sohn, D.:Park, ete.) Co. 220 
U.S. 373, 31 SCt 376, 55. L. ied. 502 


| [aff 164 Fed. 803, 90 CCA 5791. 


16. Dr. Miles Medical Co. v. John 
DiwPark, ,ete..6' Co. 22020. Sean, mous 
SCt 376, 55 L. ed. 502; Victor Talking 
Mach. Co. v. Kemeny, 271 Fed. 810: 
Ford Motor Co. v. Union Motor Sales 
Co., 244 Fed. 156, 156 CCA 584: [aff 
225- Fed. .373); U.S: ov. « Bastman: 
Kodak Co., 226 Fed. 62 [app dism 
255 U. S. 578 mem, 41 SCt 321 mem, 
65 L. ed. 795 mem]; John D. Park, 
ete., Co. v. Hartman, .153 Fed. 24; 
82 CCA 158, 12 LRANS 135 [cer- 
tiorari,. .dism 212 U.2S. 588, =29.:SCE 
689, 53 L. ed. 662]; Brooks. v. J:cR. 
Watkins Medical Co., 81 Okl. 82, 196 
P 956; Hunt v. W. T. Rawleigh Med- 


ical ‘Co.~ 44b> OK], M9S .1 76. pears 
Stewart v. W. T. Rawleigh Medical 
Co., 58 Okl. 344, 159 P 118%, LRA: 
WOT TAL 06. 

17. International Harvester Co. v. 
Com., 124 Ky. 5438, 99 SW 637, 30 
KyL 716. ; 

18. Wampole v. F. E. Karn Co., 


Btad.,, 41 Ont. a. 61.9 on, Ontyy Ry ps.k0= 

[a] Rule applied.—The plaintiffs, 
manufacturing chemists and _ sole 
owners of certain proprietary medi- 
cines, brought this action for dam- 
ages and for an injunction to re- 
strain the breach of two contracts 
entered into between themselves and 
the defendants, in one of which the 
defendants covenanted not to _ sell 
wholesale any of the plaintiffs’ prep- 
arations below the price therein men- 
tioned, and in the other not to sell 
the same to any retailer except at 
the prices therein mentioned, and 
then only when such retailer had 
signed an agreement with the plain- 
tiff. The agreement was in the form 
adopted by the committee represent- 
ing a large part of the wholesale and 
retail trade and the evidence showed 
that the commodities in question 
could not be purchased by the de- 
fendants or anyone else unless and 
until they had signed the agreements 
in question. It was held that the 
agreements were a breach of Cr. 
Code §§ 516, 520, inasmuch as they 
unduly prevented, and in fact en- 
tirely destroyed, competition in the 
articles referred to, and affected the 
entire trade in such articles. Wam- 
pole v. F. E. Karn Co., Ltd., 11 Ont. 
L. 619, 7 OntWR 810. 
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as elsewhere shown these particular state stat- 
utes were held unconstitutional by the supreme 
court of the United States!® on grounds which would 
in no way affect the correctness of the decisions if 
they had been based on common-law principles. 
The fact that an attempt is made to disguise the 
nature of the contract by calling it a license does 
not in any way affect the operation of the rule.*? 
Where a manufacturer makes contracts with numer- 
ous dealers to whom he has sold his goods, wherein 
they agree to resell the goods at prices fixed by 
him, the result is the same as if the dealers had 
agreed among themselves to fix prices.2 These con- 
tracts may be implied from a course of dealing or 
other cireumstances.?” 
the fact that a manufacturer indicated a sales plan 
to wholesalers and jobbers, which fixed a price be- 
low which the wholesalers and jobbers were not to 
sell, and called this particular feature of the plan to 
the attention of the wholesalers and jobbers on 
many different occasions, and that the great ma- 
jority of the wholesalers and jobbers expressed no 
dissent from the plan, but actually cooperated in 
earrying it out by selling at the prices named, did 
not alone establish such a contract ;?* ‘also that it is 
‘not unlawful for a manufacturer to send out circu- 
lars to its wholesale customers ‘requesting them not 
to sell its product to a dealer who is cutting retail 
prices, there being no proof that the manufacturer 
refused or threatened to refuse to sell to anyone 
who sold to a price-cutting dealer.?4 

{[§ 127] (3) Combinations or Contracts between 
Associations of Manufacturers and Dealers. A com- 
bination or contract between associations of manu- 
facturers and wholesalers or jobbers or with whole- 
salers, jobbers, and retail dealers, by which the 
prices for resale of the manufacturers’ goods or 
commodities are fixed and all competition elimi- 
nated, is unlawful as being in restraint of trade at 
common law,?> under state anti-trust statutes,?® un- 
der Canadian anti-trust acts,?7 and under the Fed- 
eral Anti-Trust Act where it interferes dirgetly with 
interstate trade or commerce.** 

[§ 128] d. Contracts Restricting Sales by Manu- 
facturer or Producer to Vendee Only. At common 
law, it has been held, a contract by which a manu- 


But it has been held that - 
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facturer agrees to sell all goods or products manu- 
factured or produced by him to one person or 
corporation is not unlawful at common law as in 
restraint of trade or as creating or tending to create 
a monopoly, in the absence of allegation or proof 
to show that these conditions will result ;?° also that 
a contract by the state to sell to a shirt manufac- 
turer all shirts made by convict labor, the quantity 
being of no importance when compared to the vol- 
ume of shirts sold by the garment industry and hay- 
ing little or no effect upon the general trade in like 
garments, is not a monopoly which has for its pur- 
pose infringement upon the freedom of contract.*° 

Under anti-trust statutes. Decisions relating to 
contracts of the character under consideration, after 
making due allowance for differences in the wording 
of the statutes which they were claimed to violate, 
are not harmonious. According to some decisions, 
a contract by which a manufacturer or producer 
agrees to sell all goods or products manufactured 
or produced by him to one coneern does not operate 
in restraint of trade or tend to produce a monopoly, 
and is not within state anti-trust acts prohibiting 
acts in restraint of trade or tending to create mo- 
nopolies,* or in violation of the Federal Anti-Trust 
Act;°? and it also has been held that these contracts 
are not invalid under a state statute prohibiting 
contracts made with a view to lessen or which tend 
to lessen full and free competition in the sale of 
articles or which tend to advance, reduce, or eontrol 
the price or the cost to the producer or consumer ;*? 
or under a statute prohibiting agreements to regu- 
late or fix the price of any article, to maintain the 
price when so fixed, or to limit the amount or quan- 
tity of any article, defining ‘‘monopoly’’ as a 
‘‘union or combination whereby any of the pur- 
poses mentioned in the act is accomplished or sought 
to be accomplished,’’ and making it unlawful for 
persons engaged in buying or selling any articles 
to enter into any pool or agreement to control or 
limit the trade in such article, or to limit compe- 
tition by refusing to buy from or sell to any other 
person for the reason that such other person or 
corporation is not a member of or party to such 
pool or agreement.** On the other hand it has been 
held that an agreement by a manufacturer or dealer 


See supra § 81 text and note 


20. 
econ 245. 20. 9, .490,.108 SCC 412, 61 
L. ed. 866. And see supra § 121 text 
and note 95; § 124 text and note 7.: 

21. U..S. v. A. Schrader’s Son, Inc., 
Oho U.S. Conte SOtizol, of L560. 4703 
Dr. Miles’ ‘Medical Co. v. John D: 
Park, etc.,,.Co:,, 220 U.S. 373, 31 °SCt 
376, 55 L. ed. 502. 

22. Frey v. Cudahy Packing Co., 
256. U.S. 208,41 SCt 451, 65. lu. ‘ed. 
PAP US Hone ‘A. Schrader’s Son, Inc. 
252 U. S..85. 40 SCt 251, 64 L. ed. 471. 


23. Frey v. Cudahy Packing Co., 
256.U;°S. 208,- 41 SCt 451) 65°L., ed. 
892. ‘ 


94, “Great: Atlantic, 'etc.,- Co, _v. 
Cream of Wheat Co., 224 Fed. 566 
[aff 227 Fed. 46, 141 CCA 594). 

257 Dr. Miles Medical Co. v. John 
DD. Park etc), Co... 220 U.S, 373, 32 
SCt 376, 55 i. ed. 502; Denver Job- 
bers’ Assoc. v. Peo., 21 Colo. A. 326. 
122 P 404. See generally Contracts 
°8§ 410 et sea, 427. 


EGG OC. wT (aL ING Nic AN Op OG TON fa PL LOCe 
101 AmSR 819, 64 LRA 701 faff 85 
App. Div. 446, 83 NYS 271]. 

[a] Books.— An agreement be- 


tween the publishers. representing 


ninety-five per cent of ,the books, 
published in the United States and. 


ninety per.cent. of the ,books. sold 
that all copyrighted books published 


Straus v. Victor Talking Mach. ! 


Straus v. American Publishers’ | 


by any of them shall be sold at retail 
at a fixed price, and that such books 
and all other books, whether, or not 
published or copyrighted by them, 


shall be sold only to those booksellers | ' 


who will maintain the retail net price 
of such copyrighted books and only 
to those who will sell books at whole- 
sale to no one known to them to cut 
such retail price or whose name 
should be blacklisted by the associa- 
tion, and that all that should be re- 
quired to restrain a bookseller from 
selling to one who has been black- 
listed is that his name shall be given 
to him by the association as one who 
cuts prices, the agreement under- 
takes to interfere with the free pur- 
suit in this state of a lawful busi- 
ness in which any member of the 
community has a right to engage, 
namely, that of dealing in books 
which are not protected by copyright, 
and it is in violation of statute en- 
acted to prevent monopolies and to 
prohibit restraint of trade and com- 
merce. It was said that a combina- 
tion creating a monopoly of the sale 
of books not protected by copyright 


offended against the law of the state’! 


as much as if it related to bluestone 
or to envelopes. Straus v. American 
Publishers’ Assoc., 177 N. Y. 473, 69 
NE 1107, 101: AmSR 819, 64 LRA 701 
[aff 85 App. Div. 446, 83 NYS 2711. 
27. Dominion Supply. Cos AV. P galas 
Robertson Mfg. Co., Ltd., 39 Ont. L. 


495, 12 OntWN 187; 34 DomLR, 740. 

28. Dr. Miles Medical Co. v. John 
D., Park, ete., .Co.,+220;Us9S: 873. 82 
SCt_ 3/26, 55 Te, ede 5022 

29. Heimbuecher v. Goff, 119 Ill. 
A. 373. 

30. Rice v. State, 108 Okl. 4, 232 
P 807. 

31. Heimbuecher v. Goff, ete., Co., 
119 Ill. A. 373; Van.Marter v. Bab- 
cock, 23 Barb. (N.. Y.) 633. 
haat Tce Us are Vv... Gofe,,, 119. TL. 


33. W. Wood Mowing, etc., Co. v. 
Greenwood Hardware Co., 75 S. C. 
878, 55 SE 973, 9 LRANS 501. 

34 Norton v. W. H. Thomas, ete., 
Co,,, 99 “Tex. 578, 91 SW 780. overr 
Simmons v. Terry, (Civ. A.)- 79 SW 
1103; Troy Buggy Works Co. v. Fife, 
GCive AL) V4 S We 95613. Norton” av. 
W. H. Thomas,. ete.,,Co4 (Tex. Civ. 
A.) 93 SW 711. 

“The offense denounced does> not 
consist simply of an agreement be- 
tween two that one of them will not 
sell to others, but of an association 
which seéks to limit trade, or com- 
petition in trade, in some article, by 
confining the buying and_ selling 
thereof to the members of such pool, 
trust, agreement, etc., and by refus- 
ing to sell to, or buy from, others, for 
the reason that they have not become 
such .members.” 
Thomas, etc., 
91 SW 780. 


Norton. v. 
Co. 99, . Tex..,.578, “581, 
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who has sold goods or commodities, that he will not | any article of merchandise, produce, or any com- 


sell goods or commodities of that kind to anyone 
else within a designated territory during the life 
of the agreement, is expressly forbidden by an anti- 
trust act declaring it a conspiracy in restraint of 
trade for two or more persons or corporations en- 
gaged in buying or selling any article of merchan- 
dise, produce, or any commodity to enter into an 
agreement to refuse to buy it from, or sell it to, 
any other persons or corporations;**® and that such 
contracts are invalid within a statute forbidding 
a combination of capital or acts of two or more 
persons or corporations the tendency of which is to 
create and carry out restrictions in trade and pre- 
vent competition in the sale or purchase of, com- 
modities;*° and that a contract by which a manufac- 
turer agreed to sell to a competing manufacturer 
all goods manufactured by him except three car 
loads a month, and providing that these car loads 
should not be sold to the trade at a lower price 
than that offered to the trade by the vendee, is void 
under a statute prohibiting agreements to limit the 
price of a commodity.*7 

A combination of corporations which by a series 
of contracts agrees that each corporation would sell 
all its product to another corporation, and would not 
sell to anyone else, and providing for the payment 
of a penalty which was made so high as. to be pro- 
hibitory in ease of violation of the contracts, the 
purpose and result of which was to create a virtual 
monopoly and prevent competition, is illegal at com- 
mon. law.°§ 
_ [§ 129]. e. Contracts Giving Vendee Exclusive 
Right to Sell in Designated Territory. It is hardly 
more than. a repetition of the rule just stated®® to 
state that a contract, by which a manufacturer gives 
the exclusive right to a dealer to sell its product 
within a designated territory, is within the express 
prohibition. of an anti-trust statute declaring it a 
conspiracy in restraint of trade for two or more 
persons or corporations engaged in buying or selling 

35. McConnon vy. Ralston, (Tex. 
Civ. A.) 275 SW 165; Pennsylvania 
Rubber Co. v. McClain, (Tex. Civ. 


A.) 200 SW 586; Wood vy. Texas Ice, 
etc.,; Co., (Tex. -Civ. A) 171; SW 497: 


41. 
SW_ 1187. 


246; Fred Miller Brewing Co. v. Coon- 
rod, (Tex.''Civ. A.) 230 SW 1099. 

Jersey-Creme Co. v. McDaniel 
Bros. Bottling Co., (Tex. Civ. A.) 152 48. U.S. 


modity to enter into an agreement to refuse to buy 
it from or sell it to any other persons or corpora- 
tions ;*° or under a statute making illegal a combina- 
tion of capital, skill, or acts by two or more persons 
or corporations to prevent or lessen competition in 
the manufacture, sale, or purchase of merchandise, 
produce, or commodities;*t or under the Federal 
Anti-Trust Act, where the effect of the contract 1s 
a direct interference with interstate trade or com- 
merce.‘2 However, to bring a case within the first 
mentioned statute*? it must appear that the parties 
to the contract were actually engaged in buying 
or selling articles of merchandise or commodities ;** 
and it has been held that a contract between one of 
sixty-five manufacturers of oleomargarine in the 
United States, making slightly more than one per 
cent of the total product and wholesale dealers, by 
which the latter are given exclusive right of sale of 
the petitioner’s product during their term in spe- 
cified territory, and by which the latter agree to 
sell no competing product during such term, but 
which places no restrictions on retailers, is not 
such as tends to create a monopoly, or substantially 
to lessen competition, in violation of the Clayton 
Act;*> and under a statute prohibiting contracts 
for the sale of goods with the intent to prevent 
competition or to fix prices, it has been held that a 
contract giving exclusive rights to sell in a desig- 
nated territory for a term of years is not unlawful, 
where the party given the right bought large quan- 
tities of goods from the vendor and spent large 
sums of money to advertise them.*¢ 

[§ 130] f. Contracts Prohibiting Vendee from 
Purchasing Competitors’ Goods or Commodities. 
Contracts for the sale of goods or commodities, by 
which the manufacturer or dealer attempts to pro- 
hibit the vendee from purchasing goods or com- 
modities of the same kind from any other manufac- 
turer or dealer, are invalid at common law,*’ and 
are violations of the Federal Anti-Trust Act.*® In 


Perceval v. First Dist. 
Public Serv. Commn., 163 App. Div. 
705, 148 NYS 583. 


\. v. Lehigh Valley R. Co., 
254 WSs 255,74 RSC U1 04> 65) abweue 


its tendency. 


State v. Racine Sattley Co., 63 Tex. 
Civ. A. 663, 134 SW 400; Columbia 
Carriage Co. v. Hatch, 19 Tex. Civ. 
A. 120, 47 SW 288. 

36. Fuqua v. Pabst Brewing Co., 
90 Tex. 298, 38 SW 29, 750, 35 LRA 
241; Pasteur Vaccine Co. v. Burkey, 
22 Tex. Civ. A. 232, 54 SW 804. Con- 
tra Vandeweghe v. American’ Brew- 
ing .Co.,’ (Tex. Civ. A:); 61 SW 526. 

[a] Agreement held invalid under 
statute—An agreement between a 
brewing company and a dealer in this 
State for the furnishing of a storage 
house, and for sale of beer by the 
former to the latter, providing that, 
during its continuance, the company 
would not sell any beer of its manu- 
facture to any other party in the city 
of the dealer’s residence or its vicin- 
ity, is invalid under the _ statute. 
Fuqua v. Pabst Brewing Co., 90 Tex. 
298, 38 SW 29, 750, 35 LRA 241. See 
W. T. Rawleigh Co. v. Land, (Tex. 
Civ. A.) 261 SW 186 (as sustaining 
this view). 

37. Barataria Canning Co. v. Jou- 
lian, 80 Miss. 555, 31 S 961. 

38. Finck v. Schneider Granite Co., 
187 Mo. 244, 86 SW 213, 106 AmSR 
452. 

39. See supra § 128. 

40. American Brewing Assoc. v. 
Woods, (Tex. Commn. A.), 215 SW 
448 [rev (Civ. A.) 183 SW 1271. 
Contra Brenard Mfg. Co. v. Crowley 


Mercantile Co., (Tex. Civ. A.) 260 SW 


42. Morey v. Paladini, 187 Cal. 727, 
203 3) 760! 

43. See supra text and note 40. 

44. Nickels v. Prewitt Auto Co., 
(Tex. Civ. A.) 149 SW 1094. 

452°, B.S, .Rearsall( Bultten’) Cony. 
Federal Trade Commn., 292 Fed. 720. 

46. Mar-Hof Co. v. Rosenbacker, 
U76: IN. C.0 300) 90, Sad Gn thus 
making the invalidity of these agree- 
ments to depend upon the intent of 
the parties, and not arbitrarily on 
the effects of the agreement, the 
statute is sufficiently indefinite to 
permit of construction, and discloses 
the purpose on the part of the legis- 
lature to subject agreements, coming 


under the provisions of this section, 
to the standard of their reasonable- 
ness, to be determined by the char- 
acter of the transaction. and the 
purpose of the parties concerning it, 


as disclosed in the contract and the j 


facts and circumstances permissible 
and relevant to its proper interpre- 
tation). 

47. Pope-Turnbo vy. Bedford, 147 
Mo. A. 692, 127 SW 426; Perceval v. 
First Dist. Public Serv. Commn., 163 
App. Div. 705, 148 NYS 583. See gen- 
erally Contracts § 410 et seq. 

fa] Thus, an electric company 
cannot, aS a condition precedent to 
furnishing current to a customer, 
require him to refrain from purchas- 
ing current from any other company, 
such condition being monopolistic in 


253, [rev 225 Fed. 399]; U. S. v. Corn 
Products Refining Co., 234 Fed. 964 
[app dism 249 U. S. 621 mem, 39 SCt 
291 mem, 63 L. ed. 805 mem]; U. S. 
v. Keystone Watch Case Co., 218 Fed. 
502 [app dism 257 U. S. 664 mem, 42 
SCt 45 mem, 66 L. ed. 424 mem]; 
Getz v. Federal Salt Co., 147 Cal. 
115, 81 P 416, 109 AmSR 114; We. Te 
Rawleigh Medical Co. v. Mayberry, 
(Tex. Civ. A.) 193 SW 199. Compare 
Coca-Cola Bottling Co. v. Coca-Cola 
Co., 269 Fed. 796, 813 (the contract 
whereby a manufacturer of flavoring 
syrup transferred its potential busi- 
ness of bottling such syrup with car- 
bonated water for a beverage to a 
bottling company, to which it gave 
the exclusive right to bottle and sell 
under its trade-mark in a territory 
covering a large portion of the coun- 
try, and whom it required to agree 
not to purchase its syrup from any . 
other person, is not void as a monop- 
oly under the law of Georgia, the 
Sherman Anti-Trust Act, or the Clay- 
ton Act, since its purpose was not 
to effect a merger or consolidation of 
businesses theretofore existing in 
severalty, but was to sever the bot- 
tling business from the business of 
supplying soda fountains, which were 
competing businesses, and the re- 
strictions imposed in the contract 
were reasonable’ business regula- 
tions); Southern Fire Brick, ete., Co. 
v. Garden City Sand Co., 223 Ill. 616, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Re: et eS 
- a 


§§ 130-131] 


some jurisdictions contracts by which the manufac- 
turer or dealer and his vendee agree that the vendee 
will purchase goods exclusively from his vendor are 
held to be not in violation of a state anti-trust act, 
as tending to lessen full and free competition to an 
unreasonable extent,?® or under a statute prohibiting 
In other jurisdictions, 
however, contracts of this character are held void 
as being in contravention of their anti-trust stat- 
utes;°1 and in construing these statutes it has been 
held that the case is not taken out of their provi- 
sions by reason of the fact that one of the parties 
to the contract was a wholesaler and the other a 
retailer ;°? and the contract is not valid, although it 
gives the purchaser the right to buy at all times at 
However, to render 
the contract invalid it must purport to bind the 


trusts, monopolies, ete.°° 


the prevailing market price.®* 


79 NE 313, 9 LRANS 446, 7 AnnCas 
50 (L owned one hundred and eighty 
acres of land containing fire clay in 
a territory of many hundreds of acres 
underlaid with such deposits, but was 
without experience in the business of 
dealing in fire clay, while B was ex- 
perienced in the business, and plain- 
tiff had been for many years engaged 
in selling fire clay, and by a contract 
between the parties L agreed to erect 
a clay grinding plant and B to op- 
erate if, L and B to deliver to plain- 
tiff fire clay.at a certain price. L 
agreed not to operate any other fire 
clay grinding plant in the state, and 
L and B agreed not to sell fire clay 
to any other person than plaintiff, 
and plaintiff agreed not to buy fire 
clay produced in the state by any 
other person. Plaintiff agreed to take 
forty tons per day, and the contract 
was to run for eight years: It was 
held, that in the light of the facts, 
the contract was to foster a legiti- 
mate business, and not in violation of 
the Anti-trust Act). 

[a] Rule applied.—(1) A contract 
between a coal company, which was 
only an instrumentality of a railroad 
company which owned all its stock, 
and a sales company, the stock own- 
ership and management of which was 
the same as that of the railroad com- 
pany, whereby the sales company 
purchased before transportation all 
the coal produced or purchased by 
the coal company at a percentage of 
the New York price and agreed to 
purchase coal from no one else, is 
void as violating the Federal Anti- 
Trust Act. U. S. v. Lehigh Valley 
R. Co., 254 U. S. 255, 41 SCt 104, 65 
L. ed, 253 {rev 225 Fed.:399]. (2) A 
contract in consideration of a speci- 
fied sum that all salt shall be pur- 
chased from the Federal Salt Com- 
pany for the period of two years, and 
not to purchase any salt from any 
other parties, and not to import or 
cause to be imported or bring any 
salt to the Pacific coast of North 
America, other than such as may be 
purchased. from such company, and 
to discourage any such shipments or 
importations by other parties, is an 
illegal restraint of trade and void, 
as being in violation of the Sherman 
Anti-Trust Act of congress. Getz 
v. Federal Salt Co., 147 Cal. 115, 81 
P 416, 109 AmSR 114. 

49. Walter A. Wood Mowing, etc., 
Co. v. Greenwood Hardware Co., 75 
S. C.. 378, 55. SE 973,.9 LRANS 501, 
9 AnnCas 902 (one judge dissenting). 
See also Southern Fire Brick, etc., 
Co. v. Garden City Sand Co., 223 Ill. 
616, 79 NE 313, 9 LRANS 446, 7 Ann 
Cas 50 (where it was held that the 
contract set forth supra note 43 
this section was not in violation of 
a state anti-trust act making unlaw- 
ful an association or combination or 
contract to fix or limit the amount 
or quantity of any commodity to be 
mined within the state). 

50. Sullivan v. Rime, 35 S. D. 75, 
150 NW 556. 
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51. Landon v. Kansas Ct. of In- 
dustrial Relations, 269 Fed. 423 (de- 
cision based on Kansas Anti-Trust 
Act); Getz v. Federal Salt Co., 147 
Cal. 115; 81° P)/416, 109 ‘AmSR 114; 
Pope-Turnbo v. Bedford, 147 Mo. A. 
692, 127 SW 426; Dodd v. W. T. Raw- 
leigh Co., (Tex. Civ. A.) 203 SW 131; 
wired A bh Rawleigh Medical Co. v. May- 
berry, (Tex. Civ. A.) 193 SW 199; 
Pictorial Review Co. v. Pate, (Tex. 
Civ. A.) 185 SW 309; Carroll Vie 
Evansville Brewing Assoc., (Tex. Civ. 
A.) 179 SW 1099; State v. Racine 


Sattley Co., 63 Tex. Civ. A. 663, 134 
Sw 400. 
[a] As for instance (1) under a 


statute declaring it an unlawful re- 
straint of trade where any person or 
corporation engaged in buying or 
selling any article of merchandise, 
produce, or any commodity, agree to 
refuse to buy it from or sell it to 
any other person or corporation. 
Smith-Calhoun Rubber Co. v. McGhee 
Rubber Co., (Tex. Civ. A.) 235 SW 
321; Pennsylvania Rubber Co. v. Mc- 
Clain, (Tex. Civ. A.) 200 SW 586; 
W. T. Rawleigh Medical Co. v. Fitz- 
patrick, (Tex. Civ. A.) 184 SW 549; 
Wood v. Texas Ice, etc., Co., (Tex. 
Civ. A.) 171 SW 497; Star Mill, etc., 


Co. v. Ft. Worth’ Grain, - ete.,  Co., 
(Tex. Civ. A.) 146 SW _ 604. (2) 
Under a _ statute prohibiting com- 


binations of capital, skill; or acts 
by two or more persons or corpora- 
tions to prevent or lessen competi- 
tion in the manufacture, or sale or 
purchase, of merchandise, produce, or 
commodities. Jersey-Creme Co. v. 
McDaniel Bros. Bottling Co., (Tex. 
Ciy. GA) 1525 SW Pils Ta Gn Underia 
statute .making invalid all agree- 
ments tending to lessen full and free 
competition in the sale of any com- 
modity. Pope-Turnbo v. Hedford, 
147 Mo. A. 692,-127 SW 426. (4) 
Under a statute providing that every 
contract by which anyone is re- 
strained from exercising a lawful 
profession, trade, or business of any 
kind, except as otherwise provided 
by statute is to that extent void. 
Getz v. Federal Salt Co., 147 Cal. 115, 
81 P 416, 199 AmSR 114 
Circumstances under which con- 
tract made outside of state amounts 
to violation of state anti-trust acts 
see supra § 87 notes 23 [a] (2), 25 


fey (t). 

52. Wood v. Texas Ice, ete., Co., 
(Tex. Civ. A.) 171 SW 497 

53. Wood v. Texas Ice, etec., Co., 
supra. 

54. Moroney Hardware Co. v. 
Goodwin Pottery Co., (Tex. Civ. A.) 
120 SW 1088, 1092 (Appellant... 


notwithstanding the contract under 
consideration, was absolutely free to 
purchase goods of the kind con- 
tracted for from any other concern; 
and, if so it would seem to us that 
said contract was not in restraint of 
trade, and therefore not in violation 
of said anti-trust statute’). 

55. Prohibiting lessee from selling. 
on leased premises competitor’s 


[41 C.J.] 145 


vendee to confine his purchases to goods and com- 
modities of his vendor, and therefore a contract 
which requires him, before being entitled to stipu- 
lated premiums, to confine his purchases to goods 
of the vendor for a designated period, is not in 
restraint of trade nor invalid under the Federal 
Anti-Trust Act.°4 

[§ 131] g. Contracts Prohibiting Vendee from 
Selling Cempetitors’ 
sale of goods, which assume to obligate the pur- 
chaser not to sell the goods of any other manufac- 
turer than his vendor, are void under the Federal 
Anti-Trust Act®® and under the Clayton Act, where 
the contract ‘‘may substantially lessen competition 
or tend to ereate a monopoly.’’>? 
this character has generally been held void under 
the state anti-trust acts;°® but there is contrary 


Goods.°> Contracts for the 


A contract of 


goods or goods other than those 
manufactured by lessor see supra 
§ 117 text and notes 45, 46. 

56. U. S. v. Eastman Kodak Co., 
226 Fed. 62 [app dism 255 U. S. 578 


mem, 41 SCt 321 mem, 65 L. ed. 795 
mem]. 
57. Standard Fashion Co. v. 


Ma- 

grane-Houston Co., 258 U. S. 346, 42 
SCt 360, 66 L. ed. 653 [aff 259 Fed. 
793; 170 CCA 593 (granting reh 251 
Fed. 559, 163 CCA 553)]; Butterick 
Co. v. Federal Trade Commn., 4 F. 
(2d) 910; B. S. Pearsall Butter Co. v. 
Federal Trade Commn., 292 Fed. 720. 
Thus, a contract whereby a 
of standard patterns, who, 
with its affiliated organizations, con- 
trolled two fifths of the pattern agen- 
cies, whereby the purchaser of the 
patterns agreed not to sell in its 
place of business patterns of any 
other make, substantially lessened 
competition, and tended to create a 
monopoly so as _ to be void under 
Clayton Act (38 St. at L. 730 ec 3238) 
§ 3. Standard Fashion Co. v. Ma- 
grane-Houston Co., 258 U. S. 346, 42 
SCt 360, 66 L. ed. 653 [aff 259 Fed. 
793, 170 CCA 593 (granting reh 251 
Med, 559, 163 (CCA) 553)']. 

[b] Contracts held not objection- 
able.—Contracts between petitioner, 
one of sixty-five manufacturers of 
oleomargarine in the United States, 
making slightly more than one per 
cent of the total product and. whole- 
sale dealers, by which the latter are 
given exclusive sale of petitioner’s 
product during their term in speci- 
fied territory, and agree to sell no 
competing product during such term, 
but which place no restrictions on 
retailers, are not such as tend to 
create a monopoly, or substantially 
to lessen competition, in violation of 
the Clayton Act. B. S. Pearsall But- 
ter Co. v. Federal Trade Commn., 292 
Fed. 720. 

58. (Standard Fashion Co. v. Grant, 
165 N. C. 453, 81 SE 606 [certiorari 
dism 239 U. S. 654, 36 SCt 164, 60 L. 
ed. 487]; Fuqua v. Pabst Brewing 
Co., 90 Tex. 298, 38 SW 29, 750, 35 
LRA 241; Columbia Carriage Co. v. 
platcb Lh Dex VCive As W200F47. SSW 

8. 

[a] Particular statutes consid- 
ered.—(1) Contracts of the character 
under consideration have been held 
void under state legislation expressly 
providing that it shall be unlawful to 
make a sale of goods in the state 
upon the condition that the purchaser 
shall not deal in the goods of a com- 
petitor or business rival. W.T. Raw- 
leigh Medical Co. vy. Gunn, (Tex. Civ. 
A.) 186 SW 385. (2) Or under a 
statute declaring it an unlawful re- 
straint of trade for any person or 
corporation engaged in buying or 
selling any article of merchandise, 
produce, or any commodity, to agree 
to refuse to buy it from or sell it to 
any other person or corporation. W. 
T. Rawleigh Medical Co. v. Fitzpat- 
rick, (Tex. Civ. A.) 184 SW 549. (3) 
Or a statute prohibiting a combina- 
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authority.°° A violation of the Clayton Act is not 
avoided by limiting a restriction against sale of a 
competitor’s goods to the vendee’s place of busi- 
ness.°° However, it has been held that, where the 
statute makes it a criminal offense to require the 
purchaser of goods not to sell the goods of any other 
person, the statute is subject to strict construction, 
and does not prohibit a sale at a reduced rate in 
consideration of an agreement to sell the vendor’s 
goods alone.® 

[§ 132] h. Contracts Limiting Territory i in Which 
Resales May Be Made. A eontract for absolute 
sale of goods or commodities, which contains a pro- 
vision limiting the territory in which the vendee 
may resell them, is void under state anti-trust stat- 
utes making void any contract or combination of 
capital, skill, or acts to create or carry out restric- 
tions in trade or commerce, to fix, maintain, increase, 
or reduce prices, or to prevent competition in the 
sale or purchase of merchandise or commodities,** 
and under a statute declaring it a conspiracy in 
restraint of trade, where two or more persons or 
corporations agree to refuse to buy from, or sell 
to, any other person or corporation any article of 
merchandise, produce, or commodity.®* To bring a 
contract within the condemnation of these statutes 
it is not necessary that the restriction should be 
express but it will be sufficient that it is implied ;** 
and the rule applies, although the contract is valid 
on its face, the restrictions being imposed by in- 
structions given by the seller and acted on by the 
buyer.*® So the contract is none the less invalid 
by reason of the fact that the dealer, which it 
assumed to bind, disregarded the contract and sold 


tion of capital or acts the tendency | Caddell v. J. R. Watkins Medical Co., 
is to create! (Tex. Civ. A.) 227 SW 226; Newby v. 
W. T. Rawleigh Co., 


and purpose of which 
and carry out restrictions 
and to prevent competition 


in trade 


in the|194 SW 1173. 


sale or purchase of goods or com- 64. Whisenant v. 
modities within the state. Fuqua 

v. Pabst Brewing Co., 90 Tex. 298, 65. 

38 SW 29, 750, 35 LRA 241; W. T. 


MONOPOLIES 


o., (Tex. Civ. A.) 194 SW 1175 
W. T. Rawleigh Co. v. Lemon, 
(Tex. Civ. A.) 247 SW 683. 
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[§§ 131-135 


similar goods of other manufacturers without his 
vendor’s knowledge. 88 

[§ 133] i. Contracts Requiring Vendee to Devote 
Entire Time to Sale of Goods Purchased. Contracts 
which require the vendee to devote his entire time 
to selling goods purchased by him from the vendor 
have been held in violation of the Texas anti-trust 
statutes, the provisions of which are set out in the 
preceding section,®*” although the contract is fair 
on its face, where the objectionable restriction is 
imposed by instructions given by the seller and 
acted on by the buyer.®® 

[§ 134] j. Contracts Imposing Restrictions as to 
Use or Resale of Articles Sold. A patent owner 
cannot, on sale of an article manufactured under a 
patent, restrict its use by a requirement that it be 
used only in connection with supplies or materials 
to be furnished by the vendor but forming no part 
of the patented invention.®® But it has been held 
that a contract by which a manufacturing company 
buys sugar of a refining company and agrees to 
use the sugar only for its own manufacturing needs 
and not to resell the same, where there was a short- 
age of sugar, and where it appeared that the provi- 
sion was inserted at the suggestion of government 
officers engaged in enforcing war-time food regula- 
tions to prevent hoarding for speculative purposes, 
and to confine the sale of that particular kind of 
sugar which was not popular for domesti¢ use, so 
far as possible, to manufacturers, thereby leaving 
a greater quantity of the better sugars for domes- 
tic use, is not invalid as in violation of the Federal 
Anti-Trust Act.7° 

[§ 135] k. Combinations or Contracts to Suppress 


which the opposite conclusion would 
occasion forbid it. It is argued as 
a merit of this system of sale under 
a license notice that the public is 
benefited by the sale of the machine 
at what is practically its cost and by 
the fact that the owner of the patent 


(Tex. Civ. A.) 


Shores-Mueller 


Rawleigh Medical Co. vy. Fitzpatrick, 
supra; Armstrong v.. W. T. Rawleigh 
Medical Co., (Tex. Civ. A.) 178 SW 
582; J. R. Watkins Medical Co. v. 
Johnson, (Tex. Civ. A.) 162 SW 394. 

Circumstances under which con- 
tract made outside of state violates 
state anti-trust acts see supra § 87 
notes 23:.fa] (2), 25 fc]. (1). 

59. Walter A. Wood Mowing, etc., 
Co. v. Greenwood Hardware Co., 75 
S. GC. .378,,55 SE 973, 9 LURANS) 501, 
9 AnnCas 902 (construing statute 
which forbids contracts made with a 
view to lessen or which tend to 
lessen full and free competition in 
the sale.of articles, or which tend to 
advance, reduce, or control the price 
or the cost to the producer or con- 
sumer). 

60. Standard Fashion Co. v. Ma- 
grane-Houston Co., 258 U. 'S. 346, 42 
SCt 360, 66 L. ed. 653 [aff 259 Fed. 
793, 170 CCA 593 (granting reh 251 
Fed. 559,.163 CCA 553)]. 


61. Butterick Pub. Co. v.' Fisher, 
gee Mass. 123, 89 NE 189, 183 AmSR 


62. Kissel Motor Car Co. 
Walker, 270 Fed. 492, 24 ALR 789; 
McConnon v. Ralston, (Tex... Civ. A.) 
275 SW 165; W. T. Rawleigh Co. v. 


Land, (Tex...Civ, A.) 261 SW 186; 
J. R. Watkins Co. vy. Myers, (Tex. 
Civ. A.) 255 SW 1002; W. Ts Raw- 


leigh Co. v. Smith, (Tex. Civ. A.) 231 
SW 799; Whisenant v. Shores-Mueller 
Cox, (Dex: (Civ. A.) Lo 4: aos Wieekdaios 
Newby v. W. T. Rawleigh Co., (Tex. 
Civ. A.) 194 SW 1173. 

63. J. R. Watkins Co. v. Myers, 
(Tex. Civ. A.) 255 SW 1002; W.. T, 
Rawleigh Co. v. Marshall, (Tex. Civ. 
A.) 248 SW.153; W. T, Rawleigh Co. 
v. Lemon, (Tex. Civ. A.) 247 SW 683; 


66. Fred Miller Brewing Co. v. 
Coonrod, (Tex. Civ. A.) 230 SW 1099. 

Circumstances under which con- 
tract made outside of state does not 
violate state anti-trust acts see su- 
pra. $1877 notet25. \[es(2).. 

67. W. T. Rawleigh Co. v. Mar- 
shall, (Tex. Civ. A.) 248 SW 153; 
W. T. Rawleigh Co. v. Lemon, (Tex. 
Civ. A.) 247 SW 683; W. T. Rawleigh 
Co. vi Smith, (Tex. Civ. A:). 231 SW 
799: “Dodidl vi We Ts Rawleizh’ 'Cor, 
(Tex, Civ. A.) 2038 SW 131; Whisenant 
v. Shores-Mueller Co., (Tex. Give AS) 
194 SW 1175; Newby v. W. T. Raw- 
leigh Co., (Tex. Civ. A.) 194 SW 1173; 
W. T. Rawleigh Medical Co. v. Gunn, 
(Tex. Civ. A:) 186 SW 385. 

68. W. T. Rawleigh Co. v. Lemon, 
(Tex. Civ. A.) 247 SW 683. 

69. Motion Picture Patents Co. v. 
Universal Film Mfg. Co., 243 U.S. 
502, 37 SCt 416, 6150, ed! 871) DRA 
1917E 1187, AnnCas1918A 959 foverr 
Henry v.. Dick’ Co., 224 U. Sv 1,-32 
SCt 364, 56 L. ed. 645; Heaton-Penin- 
sular Button-Fastener Co. v. Hureka 
Specialty Co., 77 Fed. 288, 25 ' CCA 
267, 35 LRA 728]. 

[a] Reason for rule.—‘‘It is not 
competent for the owner of a patent 
by notice attached to its machine to, 
in effect, extend the scope of its 
patent monopoly by restricting the 
use of it to materials necessary in its 
operation but which are no part of 
the patented invention, or to send 
its machines forth into the channels 
of trade of the country subject to 
conditions as to use or royalty to be 
paid to be imposed thereafter at the 
discretion of such natent owner. The 
patent law furnishes no warrant for 
such a practice and the cost, incon- 
venience and annoyance to the public 


makes its entire profit from the sale 
of the supplies with which it is op- 
erated: This fact, if it. be a fact, 
instead of commending, is the clear- 
est possible condemnation of, the 
practice adopted, for.it proves that 
under color of its patent the owner 
intends to and does derive its profit, 
not from the invention on which the 
law gives it a monopoly but from the 
unpatented supplies with which it is 
used and which are- wholly without 
scope of the patent monopoly, thus 
in effect extending the power to the 
owner of the patent to fix the price 
to the public of the unpatented. sup- 
plies as effectively as he may fix the 
price on the patented machine.” 
Motion Picture Patents Co.’ v. Uni- 
versal Film Mfg. Co., 243 U. S. 502, 
516, 37 SCt 416, 61 L. ed. 871, LRA 
1917E 1187, AnnCas1918A_ 959, 

Further as to patents see alsa 
supra §§ 115, 124; and infra § 137. 

70. Fosburgh v. California, etc., 
Sugar Refining Co., 291 Fed..29 [aff 
270 Fed. 302]. 

[a] Reason for rule.—‘“It was not 
the intent or purpose of the contract- 
ing parties thus to impinge upon the 
element of competition, or interfere 
with the regular course of trade. 
They, together with the Food Admin- 
istration, were acting under a dire 
necessity, imposed upon the com- 
munity by a state of war, and the 
community, in the interests of hu- 
manity, could be adequately supplied 
only through the method adopted, or 
some other having a like purpose in 
view. At least, that was the sincere 
opinion and belief of the actors in 
inducing the regulations adopted, and 
in the impulse for carrying them into 
effect. There was ample reason: for 
such belief. The times were unusual, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Competition and Fix or Control Selling Prices—(1) 
Combinations or contracts 
manufacturers, producers, or dealers, for the pur- 
pose of minimizing or suppressing altogether com- 
petition among themselves and to fix and control 
prices for goods or commodities manufactured, pro- 


In General. 


conditions were seriously out 
order, currents of trade had been and 
were being subverted, and profiteer- 
ing was rampant—all tending to the 
concentration of the control of mar- 
ket prices in the hands of the few, 
which boded evil to the consumer, 
through, as experience had shown, 
the boosting of prices, and an un- 
equal and unfair distribution of food 
products. The effect was therefore 
to combat, in a measure at least, 
these unhealthy trade conditions and 
relations, and to procure for the con- 
sumer his eduitable share of some 
of the necessities of life, at fair and 
reasonable prices, if possible; and, 
while the effort must be conceded to 
have had the effect to control or 
impinge upon, to some extent, the 
existing unhealthy trade _ relations 
and conditions, this is far from 
granting that the course pursued, in 
the light of all the attending condi- 
tions and circumstances, unduly ob- 
structed the course of trade, or un- 
duly restricted competition, prejudi- 
cially to the interests of the public. 
We are not satisfied that it did. On 
the contrary, we are impelled to the 
view that it did not.” Fosburgh v. 
California, ete., Sugar Refining Co., 
291 Fed. 29, 35. 

71. U. S—Cement Mfrs.’ Protec- 
tive Assoc. ‘v.'U: S.,° 268 -U-. S:"588, 
45 SCt 586, 592, 69 L. ed. 1104; Dr. 
Miles Medical Co. v. John D. Park, 
Src. Con 220 Ur we. 373, ol SCt 376, 
55 L. ed. 502; U. S. v. New England 
Fish Exch., 258 Fed. 732. 

Colo.—Denver Jobbers’ Assoc. 
Peo., 21 Colo. A. 326, 122 P 404. 

Ill.—Chicago, ete., Coal Co. v. Peo., 
214 Till. 421, 73 NE 770; Harding v. 
American Glucose Co., 182 Ill. 551, 55 
NE 577, 64 LRA 738, 74 AmSR 189; 
Distilling, ete., Co. v. Peo., 156 Th. 
448, 41 NE 188, 47 AmSR 200; Craft 
Vv. McConoughy, 79 Ill. 346, 22 AmR 
171; Sanford v. Peo., 121 Tia As 619; 


Vv. 


Chicago, ete., Coal Co. v. Peo., 114 
Tl. A. 75 [aff 214 Ill. 421, 73 NE 
7701. 


Iowa.—Reeves v. Decorah Farmers’ 
Co-op. Soc., 160 Iowa 194, 140 NW 
844, 44 LRANS 1104. 

Ky.—Brent v. Gay, 149 Ky. 615, 
149 SW 915, 41 LRANS 1034; Arctic 
Ice Co. v. Franklin Electric, etc., Co., 
145 Ky. 32, 139 SW 1080. 

La.—India Bagging Assoc. v. Koch, 
14 La. Ann. 168. 

Md.—Klingel’s Pharmacy v. Sharp, 
104 Md. 218, 64 A 1029, 118 AmSR 
399, 7 LRANS 976, 9 AnnCas 1184. 

Mass.—Com. v. Dyer, 243 Mass. 472, 
138 NE 296 [certiorari den 262 U.S. 
751 mem, 43 SCt 700 mem, 67 L. ed. 
1214 mem]. 

Mich.—Hunt v. Riverside Co-op. 
Club, 140 Mich. 538, 104 NW 40, 112 
AmSR 420; Lovejoy v. Michels, 88 
Mich. 15, 49 NW 901, 13 LRA 770; 
Richardson v. Buhl, 77 Mich. 632, 43 
NW 1102, 6 LRA 457. 

Nebr.—State v. Nebraska _ Distill- 
ing Co., 29 Nebr. 700, 46 NW 155. 

N. Y.—Cohen vy. Berlin, ete., Enve- 
lope Co. LE6HINiG SY: 292, 59 NE 906; 
Cummings v. Union Blue Stone €o., 
164 N. Y. 401, 58 NE 525, 79 AmSR 
655, 52 LRA 262; Peo. v. Milk Exch., 
145 N. Y. 267. 39 NE 1062, 45 AmSR 
ya 27 LRA 4387; Peo. v. Sheldon, 139 
N. 251, 34 NE 785, 36 AmSR 690, 
23 LRA 221; Judd v. Harrington, 139 
N. Y. 105, 34 NE 790; Arnot v. Pitts- 
ton, etc., Coal Co., 68 N. Y. 558, 23 
AmR 190; Peo. v. North River Sugar 
Refining Co., 54 Hun 355 note, 3 NYS 
401, 16 NYCivProc 1, -22; AbbNCas 
164, 2 LRA 33 [aff 54 Hun 354, 7 NYS 
406, 5 LRA 3886 (aff 121 N. Y. 582, 24 
NE 834, 18 AmSR 843, 9 LRA 33, 18 
NYCivProe 406, 25 AbbNCas 1, and 
app dism 121 N. Y. 696 mem, 24 NE 


of] 1099 mem)j. 


MONOPOLIES 


between 
nopoly.7? 


Act,” of 


Compare Kohart_ v. 
Skou, 163 App. Div. 899, 147 NYS 509 
(an agreement between two dealers 
fixing the selling price of articles, for 
the purpose of ending a losing and 
disastrous competition, was not. an 
unreasonable restraint of trade, 
where it did not appear that they 
controlled the supply, that the ar- 
ranged price was excessive, or that 
any monopoly was thereby created). 

N. C.—State v. Craft, 168 N. C. 208, 
83 SE 772, AnnCasi1917B 1013. 

Oh.—State v. Standard Oil Co., 49 
Oh. St. 137, 30 NE 279, 34 AmSR 541, 
15 LRA 145; Central Ohio Salt Co. v. 
Guthrie, 35 Oh. St. 666; Fisher v. 
Flickinger Wheel Co., 7 Oh. Cir. Ct. 
N, S533, 28 Oh; Cir. Cts 501;-Needles 
v. Bishop, etc., Co., 2 OhNPNS 77. 

Pa.—Nester v. Continental Brewing 
Co.,. 161 Pa. 478, 29 A-102, 41 AmSR 
894, 24 LRA 247; Morris Run Coal 
Co. v. Barclay Coal Co., 68 Pa. 173, 
8 AmR 159; Horn vy. Com., 2 Pa. Dist. 
176. 

R. L.—G. W. McNear, Inc. v. Ameri- 
ean, etc., Mfg. Co., 42 R. I. 302, 107 A 
242. 

Wash.—State v. Erickson, 54 Wash. 
472.2103. P 796. But: see State v. 
Scollard, 126 Wash. 335, 218 P 224, 
382 ALR1082 (where it was held that 
in the absence of a statute providing 
otherwise it is not illegal for dealers 
to combine and agree to refuse to sell 
their commodities at prices fixed by 
them. This decision was based on 
the theory that one dealer may law- 
fully refuse to sell to a retailer who 
will not resell at prices fixed by the 
dealer, which as elsewhere shown 
[see supra § 120] is well settled, and 


that, what one may lawfully do, two 


or more may lawfully agree to do 
jointly [the latter proposition finding 
some support in analogous decisions 
in the law of conspiracy (see Con- 
spiracy § 101), the weight of author- 
ity. however, being against this view 
(see Conspiracy § 102)]). 

See generally Contracts § 410 et seq. 

Compare Herriman v. Menzies, 115 
Cal. 16, 44 P 660, 46 P 730, 56 AmSR 
81, 35 LRA 318; Over v. Byram Fdy. 
Co., 37 Ind. A. 452, 77 NE. 302, 117 
AmSR 3827 (both holding that combi- 
nations between individuals or firms 
for the regulation of prices or com- 
petition in business are’ not monopo- 
lies and in restraint of trade so 
long as they are reasonable and do 
not include all the commodity or 
trade or do not create such restric- 
tions as materially to affect the free- 
dom. of commerce). 

“Public policy favors competition 
in trade, to the end that commodities 
may be obtained with the greatest 
convenience and at the lowest pos- 
sible prices, and opposes monopolies 
and restraints upon. trade in useful 
commodities that tend to inconven- 
ience or to control the supply or to 
higher prices to the injury of the 
public or any considerable portion 
thereof in any locality. Agreements 
that in their operation and effect tend 
to facilitate, stimulate or promote 
trade are regarded with favor where 
they do not directly or indirectly in- 
jure the public.” Stewart v. Stearns, 
etc., Lumber Co., 56 Fla. 570, 588, 48 
S 19, 24 LRANS 649. 

[a] Supreme court of the United 
States has said that, although manu- 
facturers or dealers cannot be or- 
dered to compete, they can be for- 
bidden to make an agreement not to 


compete. Swift v. U. S., 196 U. S. 
375, 25 SCt 276, 49 L. ed. 1518. 
72. Swift .v. U. S., ‘supra; Mon- 


tague v. Lowry, 193 U. S. 38, 24 SCt 


307, 48 L. ed. 608; Addyston Pipe, 
Ctc4 COs Vee Ut or Ue ek 20 
SCt 96, 44 L. ed. 136; Live Poultry 
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duced, or dealt in by them, have generally been held’ 
unlawful at common law as being in restraint of 
trade or as creating or tending to create a mo- 
Such combinations or contracts are very 
generally held in violation of the Federal Anti-Trust 
state anti-trust acts,7? 


and also of 


Dealers’ Protective Assoc. v. U. S. 
4 F. (2d) 840; U. S. v. Live Poultry 
Dealers’ Protective Assoc., 298 Fed. 
(2a) 8401; Butchart v. 
Uy SaltZ96. fed re Ty U1 iSs vali Cornt 
Products Refining Co., 234 Fed. 964 
[app dism 249 U. S. 621 mem, 39 SCt 
291 mem, 63 L. ed. 805 mem]; Weisert 
Bros. Tobacco Co, v. American To- 
bacco Co., 163 Fed. 712; U. S. Tobacco 
Co. v. American Tobacco Co., 163 Fed. 
701; U. S. v. MacAndrews, etce., Co., 
149 Fed. 823 [app dism 212 U. S. 585 
mem, 29 SCt 681 mem, 53 L..ed. 661 
Atlanta v. Chattanooga, etc, 
May. Co., "27 Wed.23, 161 CCA 387, 
64 LRA 721 [aff 203.U..S. 390; 27 sct 
65, 51 L. ed. 241]; Leonard v. Abner- 
Drury Brewing Co., 25 App. (D..C.) 
161. Compare Fonotipia, Ded. s2 ve 
Bradley, 171 Fed. 951, 959 (‘“‘Restric- 
tion of competition may not include 
a fair and reasonable attempt to 
avoid loss by trade agreements which 
are aimed to prevent nothing but the 
cutting of rates below the reasonable 
expense of production and reasonable 
profit thereon; nor is a ‘monopoly,’ 
in the sense meant by the statute, 
merely the complete occupation of a 
certain field where that occupation 
does not unfairly exclude other com-+ 
petitors’’). Contra Dueber Watch 
Case Mfg. Co. v. E. Howard Watch, 
pa Co., 55 Fed. 851. 

Cal.—Peo. v. H. Jevne Co., 179 
cal "621, 178 P 517; Vulcan Powder 
Co. v. Hercules Powder was S6-5@al: 
510,.31 P_581; 31: AmSR 24 

Colo. —Johnson vy. Peo., 72 Bolo. 218, 
210 P 843; Denver Jobbers’ Assoc. v. 
Peo., 21 Colo. A. 326, 122 P 404. 

Fla.—Ricou_ v. Crosland, 81 Fla. 
574, 88 S 380. 

Ill.—Harding v. American Glucose 
Co., 182 Ill. 551,.55 NEY 577, 64 LRA 
738, 74 AmSR 189; Ford v. Chicago 
Milk Shippers’ Assoc., 155 Ill. 166, 39 
NE 651, 27 LRA 298. 

Ind.—State v. Indiana Mfrs. of 
Dairy Products, (A.) 144 NE 423. 

Minn.—State v. Minneapolis Milk 
Co., 124 Minn. 34, 144 NW 417, 51 
LRANS 244. 

Mo.—State v. Boeckeler Lumber 
Co., 301 Mo, 445, 256 SW 175; State 
y. Arkansas Lumber Co., 260 Mo. 212, 
169 SW 145; State v. Standard Oil 
Co., 218 Mo. 1, 116 SW 902 [aff 224 
(0 Se 270, 32 SCt 406, 56 L. ed. 760, 
AnnCas19138D 936]; Hastings Indus- 
trial Co. v. Baxter, 125 Mo. A. 494, 
102 SW 1075. 

Nebr.—State v. Adams Lumber Co., 
81 Nebr. 392, 116 NW 302; State v. 
Omaha El. Co., 75 Nebr. 637, 106 NW 
979, 110 NW 874; Cleland v. Ander- 
son, 66 Nebr. 252, 92 NW 306, 96 NW 
212, 98 NW 1075, 5 LRANS 186. 

Oh.—Fisher v. Flickinger Wheel 
Cozy T Os .CireCt.g NiSi 683;28) OhE 
Gir. Ct. 5015 

Ss. D.—State v. Fullerton Lumber 


Co., 35 S, D. 410, 152, NW 708. 
Tex.—Texas Standard Oil Co. v. 

Adoue, 83 Tex. 650, 19 SW 274, 29 

AmSR 690, 15 LRA 598. 
Wash.—State Vv. Scollard, 126 


Wash. 335, 218 P 224, 32 ALR 1082. 

[a] In Kentucky (1) combinations 
or agreements of the character under 
consideration have been held in vioe 
lation of St. §§ 8915-3921. Com v. 
American Tobacco Co., 167 Ky. 157, 
180 SW 58. (2) This statute has been 
held unconstitutional by the supremé 
court of the United States. See supra 
§ 81 text and note 61. 

[b] Application of rule—In a 
prosecution for the violation of L. 
(1909) ce 224, denouncing conspira- 
cies in restraint of trade, where the 
indictment alleged that three cor+ 
porate defendants and their officers, 
engaged in selling the- same com- 
modities inthe same places, agreed 
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Canadian anti-trust acts.74 Even the legislature has 
no power to permit wholesalers and retailers to or- 
ganize to control prices.7®> In accordance with well 
settled principles,”® it is not necessary to show 
actual injury to the public, it being sufficient that 
the necessary and obvious effect of the agreement 
is to restrain trade."7 The fact that prices may not 
have been advanced,’® or that the prices as fixed 
at the time may have been reasonable,’ or that 
no attempt was made to charge undue or excessive 
prices,®*° or that the prices are such as in the nature 
of things might have eventuated regardless of the 
acts complained of,°+ does not render the contract 
or combination any the less an unlawful one. Also 
the fact that prices may have actually been reduced 
by the combination does not in any way affect its 
invalidity since that policy may have been necessary 
to crush competition and since it rests in the dis- 
cretion of the combination to raise the price at any 
time to an exorbitant degree.*? The offense of con- 
spiring to prevent or lessen unduly competition de- 
nounced by statute may exist without regard to the 
question whether prices have been raised or lowered 
thereby.®? 

Protection of parties against ruinous competition. 
And the combination is not rendered valid by reason 
of the fact that its object was merely the due pro- 
tection of the parties against ruinous competition.** 

Effect of buying at increased price. Where the 
direct effect of a combination among dealers in a 
commodity is to raise the price, it amounts to re- 
straint of trade in the commodity, although con- 
tracts to buy at the enhanced price are being made.*® 

Actual creation of monopoly unnecessary. It is 


that, where they met with outside! Peo., 
competition, they would sell at cost, ‘76. 
but, where they had the field to them- 
selves, they would sell at a price 
yielding a substantial profit, such in- 
dictment charged an offense under 
the act as stating a mischief at 
which the statute aimed, it not being ! 


supra, 


301 Mo. 445, 


770]. 
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See supra §§ 50, 69, 75, 94. 
77. State v. Boeckeler Lumber Co., 
256 SW_ 175. 

78. Chicago, etc., 
114 Ill. A. 75 [aff 214 Ill. 421, 73 NE 


79. Chicago, etc., 
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not essential that the contract or combination should 
in fact create a monopoly. But it is sufficient that 
it tends to that end and to interfere with free 
competition.** Total suppression of the trade in a 
commodity is not necessary in order a render the 
combination one in restraint of trade.** 

Control of price of goods by method of installa- 
tion. Under a statute forbidding combinations con- 
trolling the price of the commodity, the control of 
the price of installation of electric fixtures by com- 
bination in such a way as to control the price of 
the goods is unlawful, the apparatus being usually 
sold with the installation; 388 and such combination 
is not legalized by a statute which declares labor 
not a commodity within the act.®° 

Intent. To constitute an unlawful interference 
with interstate commerce by combinations or con- 
tracts of the character under consideration, it is 
sufficient that such is the necessary effect of the 
combination; actual intent to interfere with inter- 
state commerce is unnecessary.°° 

Form of agreement. The agreement to form a 
combination of the character under consideration 
need not be in writing but may rest upon a verbal 
understanding shown by the acts of the parties.** 

Economically desirable results. Any defense to 
the effect that the results to be obtained are economi- 
cally desirable is entitled to no consideration.®” 

[§ 136] (2) Particular Contracts or Combinations 
Held Unlawful—(a) In General. Contracts or com- 
binations for the purpose of stifling competition 
and fixing prices of the following goods or commodi- 
ties have been under consideration by the courts 
and held unlawful: Bagging,®? beef cattle,®* beer,®° 


104 Md. 218,°64 A 1029, 118 AmSR 
399, 7 LRANS 976, 9 AnnCas 1184. 

88. Johnson vy. Peo., 72 Colo. 218, 
210 P 843. 

89. Johnson v. Peo., supra (while 
labor is not a commodity under this 
act, yet electric apparatus is. The 
eontrol of the commodity price is 


Coal Cot vi'Peo., 


Coal Co. v. Peo., 


necessary that the conspiracy should! 


have reference to any dealer or deal- 
ers other than defendants. State v. 
Fullerton Lumber Co., 35 S. D. 410, 
152 NW 708. 

[ec] What is not a conibination to 
fix prices.—An agreement by a com- 
pany having a franchise to supply 
gas to the consumers of a city, to 
purchase natural gas from another 
company at certain fixed prices, is 
not a combination to fix prices under 
state anti-trust statutes prohibiting 
such combinations. The contract is 
a contract of sale of the franchise. 
Ft. Smith Light, etc., Co. v. Kelley, 
94 Ark. 461,,127 SW 975. 

[ad] A laundry is not a manufac- 
turing establishment within an anti- 
trust statute making it unlawful for 
persons or corporations engaged in 
the manufacture or sale of any arti- 
cle of commerce to combine to fix 
the price of any such article or to 
limit the amount thereof to be manu- 


factured. Downing v. Lewis, 56 
Nebr. 386, 76 NW 900. 
74. Weidman v. Shragge, 46 Can. 


S. C. 1, 2 DomLR 734, 2 WestWkly 
330, AnnCas1912D 919 [allowing app 
20 Man. 178]; Rex v. Clarke, (Alta.) 
14 CanCrCas 46; Wampole v. F. E. 
Karn Co., ltd. 911 Ont, Le '619)07 ‘Ont 
WR 810; Hately v. Elliott, 9 Ont. L. 
185, 5 OntWR 261. 

75. Denver Jobbers’ Assoc. v. Peo., 
21 Colo. A. 326, 383, 122 P 404. 

“The right of freedom of trade be- 
longing to every citizen, and the free- 
dom from oppression by monopoly is 
such an inherent and constitutional 
right, that it may not only be pro- 
tected by the courts, but it is not 
within the power of a legislature to 
deny it.” 


Denver Jobbers’ Assoc. V. ! 


supra; India Bagging Assoc. v. Kock, 
14 La. Ann. 168; State v. Arkansas 
Lumber Co., 260 Mo. 212, 169 SW 145. 
80. Peo. v. Sheldon, 139 N.Y. 251, 
34 NE 785, 36 AmSR 690, 23 LRA 221. 
81. State v. Arkansas Lumber Co., 
260 Mo. 212, 169 SW 145. 
g2. U.S. v. Corn Products Refin- 
ing Co., 234 Fed. 964 [app dism 249 
U. S. 621 mem, 39 SCt 291 mem, 63 
L. ed. 805 mem]; Harding v. Ameri- 
can Glucose Co., 182 Ill. 551, 55 NH 
577, 64 LRA 738, 74 AmMSR 189; Love- 
joy v. Michels, 88 Mich. 15, 49 NW 
901, 18 LRA 770; Richardson v. Buhl, 
77 Mich. 632, 43 NW 1102, 6 LRA 457. 
[a] Principle illustrated.—A com- 
pany which acquired control of all 
the glucose plants in the United 
States is an illegal combination in 
violation of the Federal Anti-Trust 
Act, where it is shown that its pur- 
pose is to prevent competition and 
drive or keep out those entering or 
already engaged in the business, and 
that to effect its purpose it sold its 
product at a loss or at little or no 
profit and at prices which left no 
profit to independent manufacturers. 
S. v. Corn Products Refining Co., 
234 Fed. 964 [app dism 249 U. S. 621 
mem, 39 SCt 291 mem, 63 L. ed. 805 
mem]. 
83. Rex v. Clarke, (Alta.) 14 Can 
CrCas 46. 
84. Peo. v. Sheldon, 139 N. Y. 251, 
34 NE 785, 36 AmiSR 690, 23 LRA 221, 
85. Addyston Pipe, etc., Co. v. U. 
S., 175 U.S. 211, 20 -(SCt-.96; 44 - I. 
ed. 136; Klingel’s Pharmacy v. Sharp, 
104 Md. 218, 64 A 1029, 118 AmSR 
399, 7 LRANS 976, 9 AnnCas 1184. 
s6. Sanford v. Peo., 121 Ill. A. 619. 
See generally supra §§ 49, 69, 94. 
87. Klingel’s Pharmacy vy. Sharp, 


forbidden, and any sort of combina- 
tion to control or establish its price 
is unlawful. It is unlawful, then, to 
control the price of electric appa- 
ratus by means of the control:of the 
price of labor, and, so holding, we do 
not treat labor as a commodity). 

90. Addyston Pipe, ete., Co. v. U. 
aie U. S. 211, 20 SCt 96, 44 L. ed. 
Perrin gemerally see supra §§ 51, 
91. Harding v. American Glucose 
Co., 182 Ill; 551, 55 NE 577,.64 LORA 
738, 74 AmSR 189. 

92. Live Poultry Dealers’ Protec- 
tive Assoc. v. U. S., 4 F. (2d) 840. 

93. India Bagging Assoc. v. Kock, 
14 La. Te 

94, Save Metropolitan Meat Co., 
Ltay3 eva Fed. 

95. Leonard vy. A eieeeDy ae Brew- 
ing Co., 25 App. (D. C.) 161; Nester 
v. Continental Brewing Co., 161 Pa. 
473, 29 A 102, 41 AmSR 894, 24 LRA 
247; Horn v: Com.,?2 Pa. ‘Dist: 176. 

[a] Thus a combination ,between 
several brewing companies forming a 
brewers’ association, entered into for 
the purpose of preventing competi- 
tion in the manufacture and sale of 
their product, fixing the price, and 
controlling the disposition of the 
same to retail dealers, providing that 
its members shall not sell such prod- 
uct at prices fixed by themselves nor 
below prices fixed by the association, 
is a trust or conspiracy in restraint 
of trade within the Anti-Trust Act of 
congress. Leonard y. Abner-Drury 
Brewing Co., 25 App. (D. C.) 161. 

[b] A combination between brew- 
ers, fixing a minimum price at which 
any of them should sell beer to the 
customers of the others or to a new 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 136-137] 


books,®® 


candles,®” ¢oal,°* 


ing.” 


[§ 137] (b) Goods Manufactured under Patent.'* 


trade, is void as in restraint of trade. 
Nester v. Continental Brewing Co., 
161 Pa. 473, 29 A 102, 41 AmSR 894, 
24 LRA 247; Horn vy. Com., 2 Pa. 
Dist. 176. 
ae Mines v. Scribner, 147 Fed. 
97. Emery v. Ohio Candle Co., 47 
Oh. St. 320, 24 NE 660, 21 AmSR 819. 
98. Chicago, etc., Coal Co. v. Peo., 
214 Ill, 421, 738 NE 770; Arnot v. 
Pittston, etc., Coal Co., 68 N. Y. 558, 
23 AmR 190; Morris Run Coal Co. v. 
Barclay Coal Co., 68 Pa. 173, 8 AmR 


159; Hately v. Elliott, 9 Ont. L. 185, 
5 OntWR 261. 


99. Johnson v. Peo., 72 Colo. 218, 
210 P 843 
1. Cohen v. Berlin, ete., Envelope 


Co., 166 N. Y. 292, 59 NE 906 (defend- 
ants, manufacturing eighty-five per 
cent of the envelopes of the country, 
entered into an agreement with plain- 
tiff, a small manufacturer, by which 
they agreed that envelopes should 
not be sold by any of the parties 
except at the price fixed by defend- 
ants’ agent. It was held that such 
contract is void, as threatening a 
monopoly in restraint of trade in a 
useful article, since it gives to de- 
fendants, through their agent, the ex- 
clusive right to fix the price at which 
the manufacturers of envelopes 
should sell their output during the 
term of the contract, the object being 
to obtain better prices for the goods 
manufactured). 

2. ‘Samuels v. Oliver, 130 Ill. 73, 
22 NE 499; Craft v. McConoughy, 79 
Ill. 346, 22 AmR 171; State v. Omaha 


ly Co. 205) Nebr: 637, 106 NW 979, 
110 NW 874. < 
[a] Thus a contract entered into 


by the grain dealers of a town, which, 
on its face, indicates that they have 
formed a partnership for the purpose 
of dealing in grain, but the true ob- 
ject of which is to form a secret. 
combination, which would stifle all 
competition, and enable the parties, 
by secret and fraudulent means, to 
control the wrice of grain, costs of 
storage, and expense of shipment at 
such town, is in restraint of trade, 
and consequently void on the ground 
of public policy. Craft v. McCon- 


oughy, 79 Ill. 346, 22 AmR 171. 
3. S. v. New England Fish 
Exch., 258 Fed. 732: Ricou’ vy. Cros- 


land, 81 Fla. 574, 88'S 380 
AES wALtEVArUsaSe nl 96 US: ons 
25 SCt. 276, 49 L. ed. 518; U. S. 


Metropolitan Meat Co., Ltd., 3 aes 
waii Fed. 110. 
5. Gibbs v. McNeeley, 118 Fed. 


120, 55 CCA 70, 60 LRA 152; State v. 
Boeckeler Lumber Co., 301 Mo. 445, 
256 SW 175; State v. Arkansas Lum- 
ber Co., 260 Mo. 212, 169 SW 145; 
State v. Adams Lumber Co., 81 Nebr. 
392, 116 NW 302; Cleland v. Ander- 
son, 66 Nebr. 252, 92 NW 306, 96 NW 
212, 98 NW 1075, 5 LRANS 136. 

6 Ford v. Chicago Milk Shippers’ 
Assoc.,. 155. 121.9166, 39 (NE 651, 27 
LRA 298; State v. Minneapolis Milk 
Co., 124 Minn. 34, 144 NW 417, 51 
LRANS 244; State v. Erickson, 54 
Wash. 472, 103 P 796. 

7. Cummings v. Union Blue Stone 
Gov Les Ne Y. (4015 582 NEH4'625, 79 
AmSR 655, 52 LRA 262. 

8. State v. Standard Oil Co., 49 
Oh. St. 1387, 30 NE 279, 34 AmSR 541, 
15 LRA 145, 

9. U. S. v. Live Poultry Dealers’ 
Protective Assoc., 298 Fed. 139 [aff 
4 F. (2d) 840]. 

10. Central Ohio Salt Co. v. Guth- 
rie, 35 Oh. St. 666 (voluntary associa- 
tion of salt manufacturers was 
formed for the purpose of selling and 
transporting that commodity. By the 
articles of association all salt manu- 
factured or owned by the members, 
when packed in barrels, became the 


property of the company, whose com-! by letters patent. 


electrical apparatus,®® 
envelopes, grain,” fish,? fresh meats, lumber,® milk,® 
minerals,’ oil,® poultry,® salt,!° spirits,t and _ til- 


MONOPOLIES 


facturers.! 


mittee was authorized and required 
to regulate the price and grade there- 
of, and also to control the manner | 
and time of receiving salt from the 
members, and each member was pro- 
hibited from selling any salt during 
the continuance of the association, 
except by retail at the factory, and 
at prices fixed by the company. It 
was held that such agreement was in 
restraint of trade, and void as against 
public policy). 

11. Distilling, etce., Co. v. Peo., 156 
Tll. 448, 41 NE 188, 47 AmSR 200; 
State v. Nebraska Distilling Co., 29 
Nebr. 700, 46 NW 155. 

12. Montague v. Lowry, ae a Ss. 
38, 24 SCt 307, 48 L. ed. 60 


13. See also supra §§ 115, F 04, 
14. See supra § 135. 
15. (Standard Sanitary Mfg. Co. v. 


WS, 226 U. S. 20, 33 SCt.9, 57 L. ed 
HOGkathe ol Me ed. 72] Ue S..0ve WLO= 
tion Picture Patents Co., 225 Fed. 800 
[app dism 247 U. S. 524 mem, 38 SCt 
578 mem, 62 L. ed. 1248 mem]; Blount 


Mfg. Co. v. Yale, ete., Mfg. Co., 166 
Fed. 555; Indiana Mier C6. wel Jak 
Case Threshing Mach. Co., 148 Fed. 


21 [rev on other grounds 154 Fed. 
365, 838 CCA 343 (certiorari dism 207 
U. S. 603 mem, 28 SCt 261 mem, 52 
L. ed. 359 mem)]; National Harrow 
Co. v. Hench, 84 Fed. 226; National 
Harrow Co. v. Hench, 76 Fed. 667 
[aff 83 Fed. 36, 27 CCA 349, 39 LRA 
299]; National Harrow Co. v. Quick, 
67 Fed. 130 [aff 74 Fed. 236, 20 CCA 
410]; Vulcan Powder Co. v. Hercules 
Powder.Co., 96 Cal. 510, 131) 2) 581931 
AmSR 242; United Shoe Mach Co. v. 


La Chapelle, 212 Mass. 467, 99 NE 
289, AnnCas1913D 1715; Gamewell 
Fire Alarm Tel. Co. v. Crane, 160 


Mass. 50, 35 NE 98, 39 AmSR 458, 
22 LRA 673. Apparently contra John 
D. Park, etc., Co. v. National Whole- 
sale Druggists’ Assoc., 175 N. Y. 1, 67 
NE 136, 96 AmSR 578, 62 LRA 632 
(an agreement between the manufac- 
turers of proprietary medicines and 
an association of wholesale dealers 
in such articles, to sell their goods 
at a uniform jobbing price for fixed 
quantities to such dealers only as 
would conform to the manufacturers’ 
price list in making sales of goods, 
does not establish a monopoly on the 
part of the members of the associa- 
tion, where all wholesale dealers have 
the right to purchase goods from the 
manufacturers upon the same terms 
as the members of the association, 
upon undertaking to maintain the 
prices established by the manufac- 
turers). And compare U. S. Consoli- 
dated Seeded Raisin Co. v. Griffin, 
etc., Co., 126 Fed. 364, 61 CCA 334 
(contracts by which a number of | 
patents covering similar inventions 
are conveyed by the several owners 
to one of the parties, which grants 
licenses under all te the others, are 
not void as against public policy, or 
as in violation of the Sherman Anti- 
Trust Act, because of provisions in- 
tended to protect and keep up the 
patent monopoly by requiring the 
licensor to prosecute all infringers, 
limiting the licenses to be granted to 
such licenses as Shall be agreed on, 
and imposing conditions on each li- 
censee as to the use and ownership 
of the patented machines, and pro- 
hibiting him from using any others). 

{a] Reason for the rule (1) is 
obvious. The patentee receives noth- 
ing from the Patent Law beyond the 
right to restrain others from manu- 
facturing, using, or selling his in- 
vention. Motion Picture Patents Co. 
v. Universal Film Mfg. Co., 243 U. S. 
502, 37 SCt 416, 61 L. ed. 871, LRA 
1917E 1187, AnnCasi918A 959. (2) 
And the restraint of trade or monop- 
oly arises from combination and not 
from the exercise of rights granted 
Blount Mfg. Co. v. 


[41 C.J.) 149 


The general rule above stated'* applies with full 
force and effect, although the goods or commodities 
are manufactured under patents owned by the manu- 
While patents confer a monopoly as 
respects the property covered by them, they confer » 


Yale, etc., Mfg. Co., 166 Fed. 555, 561. 
(3) “The monopoly protected by the 
patent goes no further than the in- 
vention and contractual obligations 
attached to it. It does not protect 
other commercial ventures attempted 
by the owner, even though indirectly 
or remotely they may relate to the 
invention. ... No word or phrase in 
the Sherman anti-trust act reveals 
an intent to exempt the owners of 
patents from its sweeping provisions 
against monopolistic combination. 
We are unable to perceive any under- 
lying reason for supposing that by 
implication growing 'out of economic 
or business conditions such an ex- 
emption was intended. There ap- 
pears to be no inherent natural dis- 
tinction between owners of patents 
and owners of oil which would jus- 
tify the application of the statute to 
one and not to the other. The con- 
clusion seems to follow that the 
comprehensive condemnation of the 
act against every person who mo- 
nopolizes interstate commerce by 
combination with others includes 
holders of patents as well as others.” 
United Shoe Mach. Co. v. La Chapelle, 
212 Mass. 467, 482, 99 NE 289, Ann 
Casi913D 715: (4) “The Sherman 
Act is not inconsistent with any 
rights acauired by the patentee when 
it prevents agreements in restraint 
of trade which are not designed to 
make valuable the right to _ use. 
There is no inconsistency between the 
grant of an exclusive and assignable 
right to make, use, and vend, and the 
prohibition of an agreement restrain- 
ing or suppressing the sale of the 
article in interstate commerce, be- 
cause any profit from such an 
agreement does not arise from the 
value of making, using, and vending. 
There is no inconsistency between the 
proposition that an inventor may 
withhold his invention from use as 
he sees fit, and the proposition that 
he may not make an agreement 
whereby, for the advantage of a com- 
petitor, trade in his patented article 
is restrained or suppressed.” Blount 
Mite. “Cos iv. 9 Yale,” vete., "Mire. Co, 
supra, 

[b] Rule applied.—(1) A combina- 
tion among manufacturers of spring- 
tooth harrows, by which each manu- 
facturer assigns to a corporation or- 
ganized for the purpose the patents 
under which he is operating, and 
takes back an exclusive license to 
make and sell the same style of har- 
rows previously made by him, and 
no other, all the parties being bound 
to sell at uniform prices, is an un- 
lawful combination for the enhance- 
ment of prices, and in restraint of 
trade. National Harrow Co. v. Hench, 
84 Fed. 226; National Harrow Co. v. 
Hench, '83- Fed. 36, 27 CCA 3849," 39 
LRA 299; National Harrow Co. v. 
Hench, 76 Fed. 667 [aff 83 Fed. 36, 
27 CCA/1349, 39\LRA%299]. ¢€2) Con- 
tracts between manufacturers of lia- 
uid door checks under various pat- 
ents, by which each agreed to re- 
strict its own trade in the article of 
his own invention, not as an inci- 
dent to a grant of rights under pat- 
ents, but to enhance the price by the 
removal of competition, and which 
constituted a general plan to regu- 
late and control the business of deal- 
ing in such checks sold in interstate 
commerce, the plan comprehending 
the maintenance of price, the pool- 
ing of profits, the elimination of 
competition, and restraint of im- 

ovements, constituted a violation 
of the Federal Anti-Trust Act. 
Blount Mfg. Co. v. Yale, ete, Mfg. 
Co., 166 Fed. 555. (3) And such con- 
tracts are not rendered valid because 
they also authorize each of the par- 
ties to use patented inventions be- 
longing to the others. Blount Mfg. 


150 [41:0.d4 
no right upon the owners of several distinct patents 
to combine for the purpose of restraining competi- 
tion and trade; patented property does not differ 
in this respect from any. other.t® 

[§ 138] 1. Combinations or Contracts between 
Dealers Fixing Prices to Be Paid by Them, or Re- 
stricting Bidding. A combination or contract be- 
tween dealers, fixing the prices to be paid by them 
for specifie articles or commodities in which they 
deal, is an unlawful restraint of trade at common 
law,!7 and in violation of the Federal Anti-Trust 
Act, where it directly affects interstate commerce."® 
It also constitutes an agreement unduly to prevent 
or lessen competition within the meaning of a Cana- 
dian anti-trust act.1° It is not necessary, to render 
a contract of this nature unlawful, that there should 
be numerous parties thereto; courts will not stop 
to inquire as to the amount of injury inflicted upon 
the public; it is enough to know that the inevitable 
tendeney of such contracts is injurious to the 
public.?° 

Restriction on bidding. So also a combination of 
a dominant proportion of dealers in a certain com- 
Co. v. Yale, etc., Mfg. Co., supra. (4) 
Motion picture producers and im- 
porters, some of whom had patents 
upon articles, such as the positive 
films, cameras, and projecting ma- 
chines, formed a combination to regu- 
late the trade. They created a board 


to censor films, and established ex- 
changes, refusing to sell films to 


4 FB, 
[a] 


(2d) 8401. 
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SW 274, 29 AmSR 690, 15 LRA 598. 

1e.9U. Sov. quive Poultry Dealers’ 
Protective Assoc., 298 Fed. 139 [aff 
Rule applied.—An association 
which included the greater number of 
wholesale dealers in poultry in New 
York City, through a. price commit- 
tee, daily fixed the price to be paid 


ae 


[§§ 137-140 


modity throughout the United States not to bid 
against each other in the markets of the different 
states is in violation of the Federal Anti-Trust 
Act eter 

[§ 139] m. Combinations or Contracts to Buy 
from, or Sell to, Certain Persons Only—(1) In Gen- 
eral. A combination or contract between a manu- 
facturer and wholesalers handling articles manutac- 
tured by it not to sell any of these articles to a 
designated retail dealer is invalid under the Federal 
Anti-Trust Act, where its effect is directly to affect 
interstate commerce.?? 

[§ 140] (2) Prohibiting Sales Except to Desig- 
nated Persons or Corporations. A contract, combi- 
nation, or agreement between manufacturers or 
dealers or both, by which they bind themselves to 
refrain from selling designated goods or commodities 
to particular individuals, corporations, or classes, 
or what amounts to the same thing, prohibits them 
from selling except to particular individuals, cor- 
porations, or classes, is an unlawful restraint of 
trade at common law,?* and also in violation of the 
state anti-trust acts,?* and the Canadian anti-trust 

Ky.—Brent v. Gay, 149 Ky. 615, 149 
SW 915, 41 LRANS 1034, 

N. Y.—Judd v. Harrington, 139 N. 
Y. 105, 34 NE 790. 

Oh.—Fisher y. Flickinger Wheel 
Corel (Oh Cin. "Ct.AN. Sin 560,020 Onn 
Cir. Ct, 501; Needles v. Bishop, etc., 


Co., 2 OhNPNS 77. 
See generally Contracts § 410 et 


operators of theaters who did not be- 
long to their exchanges, and who 
did not pay royalties on their ma- 
chines to the combination, regard- 
less of when or from whom they were 
purchased. The restrictions were at- 
tempted to be justified as a protec- 
tion of the patent rights of the par- 
ties to the combination. It was held 
that such combination was invalid, 
as a violation of the Federal Anti- 
Trust Act. U.S. v. Motion Picture 
Patents Co., 225 Fed. 800 [app dism 
247 U. S. 524 mem, 38 Sct 578 mem, 
62 L. ed. 1248 mem]. 

16. National Harrow Cox x v. Hench, 
83 Fed. 36, 27 CCA 349, 39 LRA 299. 

17. U. S.- v.. Whiting, 212 Fed: 
466; Arnold v. Jones Cotton Co., 152 
Ala. 501, 504, 44S 662,.12 LRANS 
150; Texas Standard Oil Co. v. 
Adoue, 83 Tex. 650, 19 SW 274, 29 
AmSR 690, 15 LRA 598. 

“The principle is the same, whether 
the combination be upon the part of 
the sellers or of the purchasers. He 
who has commodities to sell in the 
market has the same right to com- 
petition among buyers as the pur- 
chaser has to competition among 
sellers.” Arnold v. Jones Cotton Co., 
supra. See generally Contracts § 410 


et seq 

faq Thus (1) it has been held that 
an indictment alleging that defend- 
ants, who bought eighty-six per cent 
of the milk sold in specified country 
districts by the producers there for 
shipment to Boston and vicinity and 
Worcester, engaged in an unlawful 
combination in undue restraint of 
trade by agreeing upon the prices 
which they would pay for milk at 
the country points, thereby eliminat- 
ing competition as to price between 
defendants, shows a combination 
which was prima facie unreasonably 
extensive and therefore illegal. U.S. 
v. Whiting, 212 Fed. 466. (2) A con- 
tract between an oil company and the 
owners of four other cotton seed oil 
mills operated at different points in 
the state, whereby prices of seed 
cotton and cotton seed were fixed, the 
prices to be changed only by means 
stipulated in the contract, and the 
markets in which each was to buy 
being the principal cotton markets 
of the state, is void. Texas Stand- 
ard Oil Co. v. Adoue, 83 Tex. 650, 18 


for live poultry to the commission 
men, who received and sold the same 
as agents of the shippers, the ship- 
ments being largely interstate, and 
the price so fixed made the New York 
market quotation for that day, which 
had an influence on other markets. 
The association also undertook to 
boycott commission men who did not 
sell at the price fixed, or who sold 
to members who did not conform to 
the rules of the association as to re- 
sale prices, or to other wholesalers 
of whom the association did not ap- 
prove. It was held that such acts 
were direct restrictions on competi- 
tion in interstate commerce and the 
association a “combination in re- 
straint of interstate commerce,” in 
violation of the Sherman Anti-Trust 
Act § 1. U.S. v. Live Poultry Deal- 
ers’ Protective Assoc., 298 Fed. 139 
[aff 4 F. (2d) 840]. 

19. Weidman v. Schragge, 46 Can. 
Ss. C. 1, 2 DomLR 734, AnnCas1912D 
919 [allowing app 20 Man. 178]. 

20. Arnold vy. Jones Cotton Co., 152 
Ala. 501, 44 S 662, 12 LRAWNS 150. 

fa] Thus a contract is void as in 
restraint of trade which provides 
that two firms, each being purchasers 
of cotton in the same district, shall 
pay to the other one sixteenth of a 
cent per pound on all cotton pur- 
chased by either in the district, and 
that one, when desiring to purchase 
eotton for certain mills, at a speci- 
fied price, shall first notify the other, 
and give such other option of fur- 
nishing the cotton at the _ price 
named, and if such one could not 
purchase the cotton at such price, 
then the other was at liberty to pur- 
chase from other sources. Arnold 
v. Jones Cotton Co., 152 Ala. 501, 44 
S 662, 12 LRANS 150. 

ot... Swittiv. Us Si9196) Ue Sa37b; 
25 SCt 276, 49 L. ed. 518. 

22. Victor Talking Mach. Co. v. 
Kemeny, 271 Fed. 810. See also infra 
§§ 140, 141. 

23. U.S.—Montague v. Lowry, 193 
U. S. 38, 24 SCt 307, 48 L. ed. 608; 
U. S. v. Southern Wholesale Grocers’ 
Assoc., 207 Fed. 434; Jayne v. Loder, 
149 Fed. 21. 78 CCA 653, 7 LRANS 


teri AnnCas 294 [rev 142 Fed. 
Colo.—Denver Jobbers’ Assoc. v. 


Peo., 21 Colo. A. 326, 122 P 404. 


iad 

Peo. v. H. Jevne Co., 179 Cal. 
62k “178 BP 517; Peo. v. Butler, 221 
Mich, 626, 192 NW 685; Sultan Vv. 
Star 'Co., Inc., 106 Misc. 43, 174 NYS 
52; Fisher y. Flickinger Wheel Co., 
% JOh. Cir. Cth N.S. 533, n2S8eOhneers 
Ct. 501. Compare Oklahoma Portland 
Cement Co. v. State, 87 Okl. 282, 210 
P 1031 (a contract by which a manu- 
facturer agrees to sell the manufac- 
tured article to retail dealers only 
and not to the consumer without any 
agreement as to the price at which 
the article shall be resold is not an 
unlawful agreement in restraint of 
trade or a monopoly either at com- 
mon law or under state anti-trust 
statutes. Especially is this so where 
the article manufactured is an ordi- 
nary article of commerce which any- 
one may manufacture or produce and 
where such article is in fact pro- 
duced by numerous other manufac- 
turers). 

{a] Refusal of publisher’s asso- 
ciation to supply newspapers to deal- 
ers.—Where a publishers’ association 
refused to supply a newsdealer with 
any other newspaper published by its 
members, unless he agreed to deal 
in the papers of a certain member 
which were distasteful to his custom- 
ers, a conspiracy to violate Gen. Bus. 
L. § 340, Stock oy L. § 14, and 
Pen. L. § 580 subds 6, was shown. 


‘It was said that ay Was an attempt 


to regulate the dealer’s business un- 
der direction of the association at 
the hazard of depriving him of the 
supplies upon which his business de- 
pends, and thus to prevent. him from 
competing with such other newsdeal- 
ers as would transact and carry on 
their business under the conditions 
which defendants should choose to 


prescribe. Sultan yv. Star Co., Inc., 
106 Mise. 438, 174 NYS 52. 
[b] Restricting sale of food. 


products.—A combination to control 


prices of food products between a 


wholesale dealers’ association and a 
retail dealers’ association, by which 
they agreed not to sell food prod- 
ucts to retailers except where they 
agreed to resell them to consumers: 
at a price fixed by the combination, is 
an unlawful combination in restraint 
of trade. The result of such a com- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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acts.2> And when it directly affects interstate com- 
merce it is clearly a combination and conspiracy in 
restraint of interstate commerce and is in violation 
of the Federal Anti-Trust Act,?® although it is other- 
wise where the interference is incidental, indirect, or 
To bring the agreement or combination 
within the condemnation of the law, no particular 
form of agreement is required, but a contract ex- 
pressly or impliedly to do the things prohibited by 
Applying the general prin- 
ciples stated®® it has been held that, when two or 
more combine and agree that neither will sell to 
anyone: who cuts the prices of any of the others, 
this concerted policy, by which it is sought not only 


remote.?? 


law will be sufficient.?§ 


to maintain by each the price of 


which alone he is interested in or has the right to 
control, but also the prices on those of all who are 


bination is that independent dealers 
are driven beyond the confines of the 
state to purchase their merchandise 
or forced to quit business within the 
state, and prices are advanced to the 
detriment of the consumer. Denver 
Jobbers’ Assoc. v. Peo., 21 Colo. A. 
326, 122 P 404. 

{c] Restricting sale of plumbers’ 
supplies to members of association.— 
A combination of all persons in a 
given city engaged in selling and 
jobbing plumbers’ supplies, to regu- 
late the quantity within the city and 
to sell to no one not a member of the 
association, and for no. building 
where the work is not being done by 
some member of the association, is 
an unlawful association. Needles v. 
Bishop, ete., Co., 2 OhNPNS 77. 

- [d] Dealers in sheep and lambs 
entered into an agreement, by its 
terms organizing an association for 
the declared purpose of guarding 
and protecting their business inter- 
‘ests from loss by unreasonable com- 
petition. The agreement was to pool 
their commissions, except such as 
should be agreed to be paid to a 
‘butchers’ association, with which 
they had agreed to sell only to the 
butchers, and the butchers to buy 
only of the dealers belonging to 
their resnvective associations. It was 
held that the real nature and purpose 
of the agreement was to suppress 
competition in an article of food, and 
so to control the market that they 
could enhance the price'of the article. 
Judd v. Harrington, 139 N. Y. 105, 


34 NE 790. 
25. Rex v. Elliott, 9 Ont. L. 648, 
5 OntWR 163; 9 


Hately v. Elliott, 
Ont. L. 185, 5 OntWR 261. 

[a] Restricting sale of coal to 
members of association.—Where the 
object of an association of coal deal- 
ers was to restrict and confine the 
sale of coal by retail to its own 
members, and to prevent anyone else 
from obtaining it for that purpose 
from the operators and shippers, its 
members were criminally liable un-, 
der a statute making it an offense to 
‘combine or conspire unduly to pre- 
vent or lessen competition in the 
‘production or sale of any article or 
commodity which may be a subject 
‘of trade or commerce. Rex v.: El- 
liott, 9 Ont. L. 648, 5 OntWR 163. 
* 26. Binderup v. Pathé Exch., Inc., 
963 U. S. 291, 44 SCt 96, 68.L. ed. 308 
{rev 280 Fed. 301]; Continental Wall 
Paper Co. v. Louis Voight, -etc., Co., 
B12. Si 227. 29 SCtr280, 563) Li ed. 
486; Montague v. Lowry, 193 U. S. 
38, 24 SCt 307, 48 L. ed. 608; U. S. 
v. Southern Wholesale Grocers’ As- 
soc., 207 Fed. 434; Jayne v. Loder, 
149 Fed. 21, 78 CCA 653, 7 LRANS 
984, 9 AnnCas 294; Minés v. Scrib- 
ner, 147 Fed..927; Loder v. Jayne, 
142 Fed. 1010 [rev on other grounds 
149 Hed. 21, 78 CCA 653, 7 LRANS 
Te RS) AnnCas 294]; Leonard v. 
“Abner- Drury Brewing Co., 25 App. 
“(D.'C.) 161. Apparently contra Hood 
Rubber Co. v. U. S. Rubber Co., 229 | 
“Fed. 583. z ; | 

‘{a] Refusal to furnish film serv- 


; nonmembers 


MONOPOLIES 


trust acts. 


his own goods, 


ice. — Where defendants controlled 
the distribution of all films within 
the United States, -the films were 
transported and delivered in inter- 
state commerce, and defendants com- 
bined and conspired to prevent plain- 
tiff from carrying on his business 
and refused to furnish him film serv- 
ice, there was a combination or con- 
spiracy in restraint of interstate 
commerce in violation of the Federal 
Anti-Trust Act of July 2, 1890, (26 
St..at L. 209 c 647) § 7. _Binderup 
Ve2Pathé, Exch., Ine,,. 263 ,U..,\S. 291, 
44 SCt 96, 68 L. ed. 308 [rev 280 
Fed. 301]. 

[b] Combinations not to sell to 
except at excessive 
prices.—An agreement between manu- 
facturers and dealers, who had 
formed an association whereby the 
dealers agreed not to sell unset tires 
to any other than members except 
at prices greatly in excess of those 
charged members, is in restraint of 
trade and unlawful, under the Fed- 
eral Anti-Trust Act, where it oper- 
ates to affect interstate commerce. 
Montague v. Lowry, 193 U. S. 38, 24 
SCt 307, 48 L. ed. 608. 

27. San Francisco Industrial As- 
soc. v. U. S., 268 U. S. 64, 45 SCt 403, 
69 L. ed. 849 (specific application to 
the facts in this case see supra 
§ 68 note 55 [b]). 

28. U. S. v. Southern Wholesale 
Grocers’ Assoc., 207 Fed. 434. 

29. See supra text and notes 23- 
25, 26 

30. Jayne v. Loder, 149 Fed. 21, 
78 CCA 653, 7 LRANS 984, 9 AnnCas 
294; Mines v. Scribner, 147 Fed. 927; 
Loder v. Jayne,. 142 Fed. 1010 [rev 
on other grounds 149 Fed. 21]. To 
same effect Continental Wall Paper 
Co.. v.. Louis Voight, ete; Co., 212 
iat 227, 228, 29 SCt 280,°53 L. ed. 
486. 

[a] Rule applied.—Three national 
associations of persons interested in 
the drug trade—the Proprietors’ As- 
sociation of America, composed of 
manufacturers; of proprietary medi- 
cines, the National Wholesale Drug- 
gists’ Association, and the National 
Association of . Retail Druggists— 
joined in the adoption of a so-called 
“tripartite agreement,’ the purpose 
of which was to maintain the retail 
prices of patent or proprietary medi- 
cines, and which provided that whole- 
salers should refrain from selling 
such medicines at any price to ‘“‘ag- 
gressive cutters” of prices or brok- 
ers, an “‘ageressive cutter’ being 
defined as a dealer who was so desig- 
nated by seventy-five per cent of the 
local trade at any given place. Pur- 
suant to such concerted plan, to 
which all were bound and to carry it 
into effect, proprietors thereafter sold 
at fixed and uniform prices to those 
wholesalers who agreed to maintain 
prices, and not to sell to aggressive 
cutters or brokers, in accordance 
with a list furnished by a committee 
of the wholesalers’ association, while 
the list of aggressive cutters was 
furnished by ‘the secretary of the 
retailers’ association.. If a whole- 
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thus banded together, is a direct interference with, 
and restraint upon, the freedom: of trade, and when 
it affects interstate commerce is clearly a combina- 
tion and conspiracy in restraint of such trade, in 
violation of the Federal Anti-Trust Act;°° and such 
a combination is also in violation of the state anti- 


[§ 141] (3) Prohibiting Purchases from Desig- 
nated Manufacturers or Producers, 
or contract between manufacturers or producers and 
dealers or between dealers, by which they bind them- 
selves not to purchase goods or commodities from 
particular manufacturers or producers, or which 
binds them to buy only from parties to the com- 
bination, is unlawful at common law,*? in violation 
of the Federal Anti-Trust Act where the direct 
effect is to interfere with interstate commerce ;3? 


A combination 


saler violated such agreement, and 
sold to an aggressive cutter, he was 
at once reported, and his name added 
to that list, and notice of the’ fact 
sent to all retailers who were mem- 
bers, with a suggestion that they act 
for the protection of their interest. 
If he was reinstated, a second notice 
of that fact was sent. It was held 
that such concerted plan and action 
constituted a combination and con- 
spiracy in restraint of interstate 
commerce, in violation of the Anti- 
Trust Act of July 2, 1890 (26 St. at 
L. 209 c 647). Jayne v. Loder, 149 
Fed. 21, 78 CCA 653, 7 LRANS 984, 
9 AnnCas 294. 

[b] Publishers’ association.—De- 
fendants became members of an as- 
sociation of book publishers con- 
trolling ninety per cent of the book - 
business of the country, which asso- 
ciation adopted a rule that they 
would not sell to anyone who cut 
prices on copyrighted books, nor to 
anyone who should be known to 
have sold to others at cut prices. A 
black list was kept containing the 
names of Such persons, and no one on 
the black list could buy any books 
of anybody in the scheme. It was 
held that such scheme constituted a 
conspiracy in restraint of interstate 
trade or commerce. Mines vy. Scrib- 
ner, 147 Fed. 927. 

31. Peo..v..H. Jevne Co., 179 Cal. 
6215. A 8) Peb Lite : 

32. Bailey v. Master Plumbers 
Assoc., 103 Tenn. 99, 52 SW 853, 46 
LRA 561. See generally Contracts 
§ 410 et sea. 

[a] Contrary view.—(1) There is, 
however, authority to the-effect that 
at common law there is nothing un- 
lawful in a combination of the char- 
acter under consideration. Bohn 
Mfg. Co. v. Hollis, 54 Minn. 228, 55 
NW 1119, 40 AmSR 319, 21 LRA 337 
(retailers may combine and agree not 
to purchase. from wholesalers who 
sell direct to consumers). (2) This 
decision is based on the theory that 
what one may lawfully do two or 
more may lawfully agree to do 
jointly... (Bohn, Mfg. .Co.- v... Hollis, 
supra), (3) a view which finds some 
support in decisions relating to the 
law of conspiracy generally (see 
Conspiracy § 101), (4) but which 
is nevertheless against the great 
weight of authority on that subject 
(see Conspiracy § 102). 

33. Eastern Saves Retail Lumber 
Dealers’, Assoc. .v. U.. S., 234 U.S. 
600, 34 SCt 951, 58 L. ed. 1490, LRA 
1915A 788; Montague v. Lowry, 193 
Uw 8. 38, 24..SCt, 30%, 48) EL. eds, 608% 
Sullivan v. Associated Billposters, 
ete., 272 Fed. 323 [rev on other 
grounds 6 F. (2d) 1000]; Belfi v. 
Un, So 259 sheds, 822,470 CCA 622). 
U. S. v. Metropolitan Meat Co., Ltd., 
3 Hawaii Fed. 110; George Birrell, 
Inc. v. New York Fidelity, etc., Co., 
193 Iowa 860, 188 NW 26. Contra 
Montgomery v. South Dakota .Retail 
IGT nea, etc., Assoc., 150 Fed. 
1 

[a] Applications of rule.—(1) An 
agreement entered into by a,combina- 
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and in violation of a state Anti-Trust Act providing | eral Anti-Trust Act,?® and also of a state anti- 


that a combination ‘intended to hinder competition 
in the sale or purchase of a commodity shall be 
a criminal conspiracy,** or declaring unlawful ali 
combinations that are intended to destroy or pre- 
vent, or that have a tendency to destroy or prevent, 
full and free competition in the production and 
manufacture or sale of any article of legitimate 


traffic.2® 


[§ 142] n. Combinations to Induce Others to Sell 
Only at Fixed Prices or to Designated Persons. 
Combinations of manufacturers or dealers to compel 
one not a member to sell goods or commodities pro- 
duced or sold by him only at prices fixed by the 
combination are in restraint of trade and unlawful 
at common law,?* and also in violation of the Sher- 
man Anti-Trust Act, where the effect of the combi- 
nation is to interfere with interstate commerce.*? 
So combinations of this character, formed for the 
purpose of compelling nonmembers to sell only to 
those designated by it, are in violation of the Fed- 


tion of billposters, by which the 
members undertook to purchase from 
no lithographer who sold posters to 
independent billposters, is in re- 
straint of interstate commerce, as 
being a direct interference with the 


sale and transmission of posters 
from one state to another. Sullivan 
v. Associated Billposters, etce., 272 


Fed. 323 [rev on other grounds 6 F. 
(2d) 1000]. (2) Agreements between 
retailers in a commodity not to buy 
of any wholesaler in that commodity 
who sells directly to any customer of 
any member of a retail combination 
is within the prohibition of the Fed- 
eral Anti-Trust Act. Eastern State 
Retail Lumber Dealers’ Assoc. v. U. 
SO. 234 UES! 60 084s CE 51, S8uL. ted: 
1490, LRA1915A 788. 

{[b] Tile dealers.—Where an asso- 
ciation of tile dealers agreed to ex- 
clude competitors from membership 
and to refuse to buy tiles from manu- 
facturers who sold tiles to nonmem- 
ber dealers, and also had an agree- 
ment with a labor union under which 
its members would refuse to lay tiles 
for nonmember dealers, and nearly 
all of the tile manufacturers were 
located in states other than the one 
where the members of the association 
and of the labor union lived, the com- 
bination imposes a direct restraint 
on interstate commerce in violation 
of the Anti-Trust Act. Belfi v. U.S., 
259 Fed. 822, 170 CCA 622. 

{c] Producers and dealers in beef 
cattle and beef.—A combination of 
nearly all of the graziers and whole- 
sale dealers in beef cattle and fresh 
beef in the territory of awaii and 
a corporation engaged in the whole- 
sale and retail trade in beef cattle 
and fresh beef in such territory, 
whereby the former agree not to en- 
gage in such retail trade as competi- 
tors of the latter, not to deal in beef 
cattle or fresh beef with any com- 
petitor of the latter, and to prevent 
and discourage importations of beef 
cattle and fresh beef by outsiders in 
favor of competitors of any member 
of the combination, and whereby 
such corporation agrees to purchase 
its entire demands for beef cattle and 
fresh beef from the former in equal 
portions at an agreed price, which 
should be the same for each of them 
and should not be changed by the 
supply or demand of beef cattle and 
fresh beef in the localities supplied 
by it, not to produce, deal in, or im- 
port such commodity other than it 
purchased from the former and 
would prevent and discourage impor- 
tations thereof by outsiders, in order 
to control prices of beef cattle and 
fresh beef to dealers and consumers 
in the territory and to destroy com- 
petition among themselves and mo- 
nopolize the trade in beef cattle and 


Sale. 


fresh beef in the territory, is an ille- 
gal combination within the meaning 
of the Anti-Trust Act and may be 
restrained and enjoined in an action 
by the United States. U.S. v. Met- 
ropolitan Meat Co., Ltd., 3 Hawaii 
Fed. 110: 

34. Retail Lumber Dealers’ As- 
soc. v. State, 95 Miss. 337, 48 S 1021, 
35 LRANS 1054 [aff 217 U. S. 433, 30 
SCt 535, 54 L. ed. 826]. ~ 

[a] Application of rule—A Ccom- 
bination of retail lumber dealers, un- 
der an agreement not to purchase 
from any wholesale dealer who com- 
petes with retailers, is in violation 
of a state anti-trust act providing 
that a combination intended to hinder 
competition in the sale or purchase 
of a commodity shall be a criminal 
conspiracy. Retail Lumber Dealers’ 
Assoc. v. State, 95 Miss. 337, 48 S 
1021, 35 LRANS 1054 [aff 217 U. S. 
433, 30 SCt 535, 54 L. ed. 8261. 


85. Bailey v. Master Plumbers 
Assoc., 103 Tenn. 99, 52 SW 853, 46 
LRA 561. 

36. Brown vy. Jacobs’ Pharmacy 


Co., 115 Ga. 429, 41 SE 553, 90 AmSR 
126, 15% WRAY 5472 See generally 
Contracts § 410 et seq. 

37. Pulp Wood Co. v. Green Bay 
Paper, ete., Co., 168 Wis. 400, 170 
NW 230 [certiorari den 249 U. S. 610; 
39 SCt 291,63 L. ed: 800). 

38. U. S. v. Southern California 
Wholesale Grocers’ Assoc., 7 F. (2d) 
944; Pulp Wood Co. v. Green Bay 
Paper, etc., Co., 168 Wis. 400, 170 NW 
230 [certiorari den 249 U. S. 610, 39 
SCt 291. 63 L. ed. 8001. 

fa] Thus, where the direct effect 
is to interfere with interstate com- 
merce, a combination by wholesale 
grocers, the purpose of which is to 
coerce manufacturers or producers 
from selling direct to consumers, is 
in violation of the Federal Anti-Trust 
Act. , . v. Southern California 
i polesels Grocers’ Assoc., 7 F. (2d) 

39. Peo. vy. Butler, 221 Mich. 626, 
192 NW 685. 

40. State v. Adams Lumber Co., 
81 Nebr. 392, 116 NW 302; Cleland v. 
Anderson, 66 Nebr. 252, 92 NW 306, 
epee 212, 98 NW 1075, 5 LRANS 

[a] Prohibiting sales by whole- 
saler to other than retailer.—(1) An 
association of retail dealers in lum- 
ber, organized to prevent its mem- 
bers from being subjected to com- 
petition from wholesalers, which 
requires a fixed amount of stock con- 
tinuously carried to entitle a dealer 
to membership and which levies 
upon, and collects from, wholesale 
dealers a penalty in case they make 
sales to, retail dealers not eligible to 
membership in the association, is in 
violation of the above statute. Cle- 


| 


trust act making unlawful a conspiracy to interfere 
with and restrict free competition in the sale of 
produce,*® or declaring every contract or combina- 
tion in the form of a trust or otherwise, or con- 
spiracy in restraint of trade, illegal;#? and of a 
Canadian anti-trust act making it an offense to re- 
strain or injure commerce and unreasonably to 
enhance prices and unduly lessen competition. 
it has been held that an attempt by an association 
of dealers to influence manufacturers or wholesalers 
to sell only at fixed prices or not to sell to certain 
dealers in interstate commerce is in violation of 
the Federal Anti-Trust Act.*? 

[§ 143] 0. Combinations to Limit Production and 
Combinations or contracts between manufac- 
turers, producers, or dealers, the purpose of which 
is to limit and control the production and sale of 
goods or commodities for the purpose of stifling 
competition and increasing the price, are against 
public policy*® and void at common law as being 


41 


So 


land v. Anderson, 66 Nebr. 252, 92 
NW _ 306, 96 NW 212, 98 NW 1075, 
5 LRANS 136. (2) Where, on com- 
plaint by a member of a lumber 
dealers’ association to the secretary 
of the association of a sale by a 
wholesale lumber dealer to one not a 
retail dealer, the secretary would 
demand of the wholesaler an expla- 
nation of why he had sold to one not 


; a retail dealer, thereby in effect pro- 


hibiting a wholesaler to _ sell to 
others than a retailer under the im- 
plied threat of the destruction of his 
business with members of the asso- 
ciation if he did so, the acts of the 
secretary were such as to stifle com- 
petition and to operate in restraint 
of trade, and were unlawful, and the 
officers and directors of the associa- 
tion whose duty it was to know what 
the secretary was doing, and how he 
was managing the affairs of the as- 
sociation, and who had _ frequent 
meetings at his office, which was the 
office of the association, were charge- 
able with knowledge of his acts, 
although they did not actively par- 
ticipate therein and the secretary, 
the association, and its officers will 
be restrained from a continuance of 
such unlawful practice. State v. 
Adams Lumber Co., 81 Nebr. 392, 116 
NW 302. 

41. Rex v. McMichael, 10 OntWR 
268, 18 CanCrCas 185. 

[a] Rule applied.—An agreement 
between an association of plumbers 
and an association of jobbers in 
plumbers’ supplies, made with the 
object of restricting the jobbers who 
joined the jobbers’ association from 
selling to nonmembers of the plumb- 
ers’ association and of restricting 
the plumbers who joined the plumb- 
ers’ association from buying from 
jobbers who were nonmembers of the 
jobbers’ association, is illegal, as it 
is made unduly to limit the facilities 
for dealing in articles of commerce, 
to restrain or injure commerce, un- 
reasonably to enhance prices, and un- 
duly to lessen competition in contra- 
vention of Cr. Code § 498. Rex v. 
McMichael, 10 OntWR 268, 18 Can 
CrCas 185. 


42. Pacific State Paper Trade As- 
soc. v. Federal Trade Commn., 4: F, 
(2d) 457. 

43. U. S.—Oliver v. Gilmore, 52 
Fed. 562. 


Ala.—Tuscaloosa Ice Mfg. Co. v. 
Williams, 127 Ala. 110, 28 S 669, 85 
AmSR 125, 50 LRA 175. 

Mich.—Clark v. Needham, 
Mich. 84, 83 NW 1027, 84 AmSR 559, 
51 LRA 785, 

N. Y.—Arnot v. Pittston, ete., Coal 
Co... 68 N.. Y. 559, 23 AmR 190, 

Oh.—Emery v. Ohio Candle Co., 47 
on St. 320, 24 NE 660, 21 AmSR 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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in restraint of trade** or as creating or tending to 
ereate a monopoly,*® and in violation of the Federal 
Anti-Trust Act** and of state anti-trust acts.*? 
form of the agreement is of no importance and if 
the effect is to create a monopoly it is immaterial 
that the agreement was in the form of a lease.48 

[§ 144] 2. Transportation and Transportation 
Companies—a. In General. Although there is some 
authority to the effect that a contract between rival 
and competing railway companies made for the pur- 
pose of preventing competition, but not for the pur- 
pose of raising the prices of transportation above 
a reasonable standard, is not invalid,*® it has gen- 
erally been held that all combinations, contracts, or 
agreements of whatever character, between common 
carriers of goods or passengers whether by land or 
water, formed for the purpose of suppressing or 
lessening competition among themselves, or which 
create or tend to create a monopoly in transporta- 


44. Tuscaloosa Ice Mfg. Co. v. 
Williams, 127 Ala. 110, 28 S 669, 85 
AmSR 125, 50 LRA 175; Arctic Ice 
Co. Vv. Franklin Electric, ete., Co., 145 
Ky. 32, 139 SW 1080; India Bagging 
Assoc. v. Kock, 14 La. Ann. 168; 
Fisher vy. Flickinger Wheel Co., 7 
Ohe CirwCti Ne iS. 538; 282Oh-"Cir, sCt. 
501. See generally Contracts § 410 


et seq 

fale Combination of bagging manu- 
facturers.—An agreement was en- 
tered into by several commercial 
firms by which they bound them- 
selves for the term of three months 
not to sell any India cotton bagging, 
except with the consent of the ma- 
jority of them. It was held that it 
was a combination to enhance the 
price of the article, which is in 
restraint of trade and contrary to 
public order. India Bagging Assoc. 
v. Kock, 14 La. Ann. 168. 

[b] Combination of ice companies. 
—Where the only ice companies in a 
locality agreed that the first com- 
pany should sell all its output to 
the second which should discontinue 
manufacturing, and merely sell at an 
agreed price the ice purchased, and 
the price was several times greater 
than that charged by either com- 
pany while competing, the agreement 
was in restraint of trade and void. 
Arctic Ice Co. v. Franklin Electric, 
ete., Co., 145 Ky. 32, 139 SW 1080. 

45. Tuscaloosa Ice Mfg. Co. v. 
Williams, 127 Ala. 110, 28 S 669, 85 
AmSR 125, 50 LRA 175; Distilling, 
ete., Co. v. Peo., 156 Ill. 448, 41 NE 
188, 47 AmSR 200; Jenkinson v. 
Wysner, 125 Mich. 89, 83 NW 1012 


State v. Nebraska Distilling Col; 29 
Nebr. 700, 46 NW 155. 
[a] Agreement to close part of 


one’s business.— An agreement by 
which one manufacturer agrees with 
another to cease manufacturing cer- 
tain articles for a year, 
privilege of renewing the contract for 
four years longer, although in the 
form of a lease is invalid as tending 
to create a monopoly where the plain 
object of the agreement was substan- 
tially to close a part of the business 
of one party and give a monopoly 
thereof to the other. ‘‘The agreement 
to close one part of a business is as 
much against the policy of the law 
as a contract to close the entire. 
The one is as reprehensible as the 
other. They only differ in degree. 
Under this contention a party might 
agree with one person to close one 
part of his manufactory, and then 
agree with a second person to close 
the other part; the two constituting 
his entire business.” Clark v. Need- 
ham, 125 Mich. 84, 88, 88 NW 1027, 
84 AmSR 559, 51 LRA 785. 

46. Swift v. U. S. 196 U.S. oie 
25 SCt 276, 49 L. ed. HLS SOLES: 
MacAndrews, etc., Co., 149 Fed. 823 
[app dism 212 U. S. 585 mem, 29 SCt 
681 mem, 53 L. ed. 661 mem]; Gibbs 
v. ST MHERS Sons wie Fed. 120, 55 CCA 
70,60 LRA 1 


with the’ 
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and authorizing 


[a] Rule applied.—An association 
of manufacturers of, and dealers in, 
red cedar shingles in the state of 
Washington, formed for the purpose 
of controlling the production and the 
price of such shingles which are 
made only in that state, but are 
principally sold and used in other 
states, and which, by its action in 
closing the mills of its members, 
has reduced the production, and also 
arbitrarily increased the prices at 
which the product is sold, is a com- 
bination in restraint of interstate 
commerce, and unlawful under the 
Federal Anti-Trust Act. Gibbs v. 
McNeeley, 118 Fed. 120, 55 CCA 70, 
60 LRA 152. 

47. State v. Arkansas Lumber Co., 
260 Mo. 212, 169 SW 145; Hastings 
Industrial Co. v. Baxter, 125 Mo. A. 
494, 102 SW 1075; Fisher v. Flickin- 
ger Wheel Cole? 7Oh. Cir Ct. IN. S. 
533, 28 Oh. Cir.-Ct. 501 

48. Jenkinson vy. Wysner, 125 
Mich. 89, 83 NW 1012; Fisher v. 
Flickinger Wheel Co., 7 ‘Oh. Cir, Ct. 
N. S. 533, 28 Oh. Cir. Ct. 501. 

49. Manchester,, etc., Ri) Cov. v. 
Concord, etc., R. Co., 66 N. H. 100, 
Aites 383, 49 AmSR 582, 9 LRA 

[a] Reason for this view.—‘‘The 
main objection which has been urged 
against combinations restraining 
competition in trade, namely, that 
such combinations tend to produce 
monopolies and cause extortion, has 
no application to combinations among 
railroad companies, for railroad com- 
panies are prohibited by law to 
charge more than reasonable rates. 
It should be observed, also, that com- 
petition among railroad companies 
has not the same safeguards as com- 
petition in trade. Persons will ordi- 
narily do business only when they 
think they see a fair chance of 
profit; and if press of competition 
renders a particular trade unprofit- 
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tion, are unlawful at common law;°° they are ‘‘de- 
structive of public interest, and, to the last de- 
eree, antagonistic to sound public policy.’’®°% they 
have also usually been held in violation of state 
anti-trust acts;° and of state constitutional pro- 
visions®? which expressly or in effect prohibit com- 
binations, contracts, or agreements entered into for 
this purpose ;°* and of state constitutional or statu- 
tory provisions which assume to deal specifically 
with combinations between railroads and prohibit 
consolidation between competing lines of railroads, 
or the acquisition of control by one railroad com- 
pany of a competing line of another railroad com- 
pany,°* or the combination of companies to fix the 
price or regulate the transportation of any product 
or commodity,®> or which provide that no corpora- 
tion shall purchase any railroad in the state where 
the purchaser is interested in any competing line 


recovery of a penalty against any 


Co., 38 Ind. A. 234, 70 NE 843. 

La.—Texas, etc., R. Co. v. Southern 
Pac. R. Co., 41 La. Ann. 970, 6 S 888. 
7 AmSR 445 [aff 187 U. S. 48, 11 SCt 
10, 34 L. ed. 614]. 

Minn.—Stewart Vv. 
Transp. Co., 17 Minn. 372. 

N. J.—Stockton v. Central R. Co., 
He N. J. Eq. 52, 24 A 964, 17 LRA 
Ue 

N. eon v. Allen, 5 Den, 434, 
49 AmD 28 

Gree naieee v. Hocking Val- 
ley R. Co., 9 OhNPNS 641. 

See generally Contracts § 410 et 
seq. : 

“A trust, or combination, having 
for its purpose the suppression of 
free competition, can not live where 
the common law prevails.” Cleve- 
land, etc., R. Co. v. Closser, 126 Ind. 
348, 362, 26 NE 159, 22 AmSR 593, 
9 LRA 754. 

[a] Control over another rail- 
road’s business between certain 
points.—A contract between the R 
Company and N Company, two rail- 
way companies incorporated under 
the laws of the state, whereby the 
R Company agreed that the N Com- 
pany should do and have complete 
control over all the R Company’s 
business between two certain points 
for a period of thirty-five years, was 
invalid, since it amounted to a pro- 
hibition against one company oper- 
ating its road in territory occupied 
by the other and tended to stifle 
competition and create a monopoly. 
Evansville, etc., R. Co. v. Evansville, 
eta, Electric R. Co., (Ind. A.) 98 NE 

50'4. Cleveland, etc., Co. 
Closser, 126 Ind. 348, 361, 36 NE 159, 
22 AmSR 593, 9 LRA 754. 

51. U. S.—Hamilton v. Savannah, 
etc., R. Co., 49 Fed. 412; Missouri 
Pac..R. Co. vy.) Texas, ete, R. Co... 30 
Fed. 2. 


Erie, ete, 


able, those engaged in that trade will! Ga. 684. 


suspend or reduce their operations, 
and apply their capital and labor to 
other uses, until a reasonable margin 
of profit has been reached. But the 
capital invested in the construction 
of a railroad cannot be withdrawn 
when competition renders the opera- 
tion of the road unprofitable. A 
railroad is of no use except for rail- 
road purposes, and if the operation 
of the road were stopped, the capital 


invested in its construction would 
be wholly lost.” Manchester, etc., R. 
Co. v. Concord R. Co., 66 N. H. 100, 


128, 20 A 383, 49 AmSR 582, 9 LRA 


eadee Morawetz Corp. (2d ed) 
§ api fs 

50.. U. S.—Chicago, etc., R. Co. v. 
Wabash, atc: RR. (Co:;, Glued, +993; 
9 CCA 659. 


Ind. —Cleveland, etc Re, Cony. 
Closser, 126 Ind. 348, 26 NE 159, 22 
AmSR 593, 9 LRA 754; Evansville, 
etc., R. Co. v. Bvansville, etc., Elec- 
tric R. Co., (A.) 98 NE 649; Chicago, 
ete. Rs, Col tv: 


Ga.—Logan v. Central R. Co., 74 

Ky.—Fields v. Holland, 158 Ky. 
544, 165 SW 699. 

N. H.—Morrill vy. Boston, ete. R. 
Con os Na Ber b3i% 

Oh.—Manington v. Hocking Val- 


ley R. Co., 9 OhNPNS 641. 

52. See constitutional provisions. 

53. Manson v. Hunt, 82 Wash, 
291, 144 P 45. 

54. U. S.—Hamilton v. Savannah, 
etc., R. Co. 49 Fed. 412 (Georgia 
constitution). 

Ga.—Logan v. Central R. Co.. 74 
Ga. 684. 

Nebr.—State v. Atchison, etc., R. 


ois 24 Nebr. 148, 38 NW 43, 8 AmSR 
‘. H.—Currier v. Concord R. Corp., 
48 N. H. 321. 
S. C.—Edwards v. Southern R. Co., 
66 S. C. 277, 44 SE 748. 
Tex.— Gulf, ete., R. Co. v. State, 72 
Tex. 404, 10 SW 81, 13 AmSR 815, 
1 LRA 849. 
55. Manson v. Hunt, 82 Wash, 291. 


Southern Indiana R.'144 P 465. 
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railroad company leasing or operating competing 
lines.°® However, it is has been held that an agree- 
ment between railways to fix passenger and freight 
rates is not in violation of a state anti-trust act 
prohibiting combinations to fix the price of articles 
mechanism, 
modity, convenience, repair, or the products of min- 
ing or any article or thing whatsoever, since the 
wording of the statute does not include passenger 
or freight rates;57 also that contracts, combinations, 
of the character under consideration, 
are in violation of the Federal Anti-Trust Act where 
the effect is directly to affect interstate commerce.°*® 
But in accordance with general principles elsewhere 
considered,®® it is only where these combinations 
have the direct and immediate effect of interfering 
with interstate commerce that the Federal Anti- 


of merchandise, manufacture, 


or agreements, 


Trust Act is violated.®° 


[§ 145] b. Combinations or Agreements Fixing 
Although there is some: 
authority to the contrary,®t according to the weight 


Rates for Transportation. 


of authority, a combination between 


Edwards v. Southern R. Co.. | 
C. 277, 44 SE 748. 

. 57. State v. Chicago, ete., Co 
95 Ark. 114, 117, 128 SW 555 ReeOur 
‘Anti-Trust Act’ does not in express 
terms attempt to deal with the ques- 
tion of transportation by railroads 
or other carriers, or the fixing of 
rates therefor. It would be a violent 
presumption, indeed, to say that the 
Legislature in this vague and indefi- 
nite manner attempted to deal with a 
subject which so vitally affects the 
welfare of the people, and a proper 
solution of which has ever been one 
of the greatest concern and com- 
plexity. It seems evident to us that 
the framers of the act intended that 
the words ‘or any article or thing 
whatsoever’ should take their mean- 
ing from the things specifically men- 
tioned before, and that, when so 
construed, the allegations of the 
complaint do not constitute a viola- 
tion of the terms of the act’). 

58. Keogh v. Chicago, etc., R. Co.. 
260 U. S. 156, 43 nee 47, 67 L. ed. 183 
{aff 271 Fed. 444]; U. S. v. Southern 
Pac. R. Co., 259 U. S. 214, 42 SCt 496, 
66, L ed. 90771 U. Si v. Lehigh Valley 
Rs Co;, #254 We JS. 255.6 41, SCt 104, 65 
Ered. 25335 U2 Ss iv. Reading Co., 253 
Wi see26, 40 SCt 425, 64 L. ed. 760; 
Thomsen vy. Cayser, 243 U. S. 66. 37 
SCt 353, 61 L. ed. 597, AnnCas1917D 
329+ UL SS: v.) Pacific, etc.) R..0,ete:, 
Co., 228 U. Re 87, 38 SCt 443, 57 L. 
ed. 742; U.S. Reading Co., 226 U.S. 
824, 33 SCt 90, Sie ped. 343; Wns. 
vy. Union Pac. R. Co., 226 U. 61, 
33: (SCURGSe hon vke ed. 124; 
St. Louis Terminal R. Assoc., 224 
U.S. 383. 32 SCt 507,56 L. ed, 810; 
Wie S54. Northern Securities Co.. 19 
ao S. 197, 24 SCt 486, 48 L. ed. 679 

S_ v. Joint Traffic Assoc., 

S65 19 SCt 25, 43 L. ed. 359; Uas: 
v. Trans-Missouri Freight ‘Assoc., 
166 U. S. 290. 17 SCt 540, 41 L. ed. 
1007; Lee Line Steamers. Inc. v. 
Memphis, etc., Packet Co., 277 Fed. 5; 
U. S. v. Lake Shore, etc.. R. Co., 203 
Fed. 295; Thomsen v. Union Castle 
Mail SS. Co., 166 Fed. 251, 92 CCA 
315; Tift v. Southern R. Co., 138 Fed. 
753 [aff 148 Fed. 1021, 79 CCA 536 
(aff 206 U. S. 428, 27 SCt 709, 51 
L. ed. 1124, 11 AnnCas 846)]; Dela- 
ware, ete. R. Co. v. Frank, 110 Fed. 
689; U. S. v.,. Pacific, etc., R., etc., Co., 
4 Alaska 685; White Star Line v. 
Star Line of Steamers, 141 Mich. 604, 
105 NW 1385; Peck SS. Line v. New 
York, ete., SS. Co., 2 Porto Rico Fed. 
109. 

“The act applies to interstate rail- 
roads as carriers conducting inter- 
state commerce, and one of the prin- 
cipal instrumentalities thereof. 

The act is intended to reach combi- 
nations and conspiracies which re- 


290, 325, 17 


MONOPOLIES 


com- 


A ae 
é e 
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or water, the purpose of which is to fix and maintain 
rates for passengers and freight, is unlawful at com- 
mon law as tending to prevent competition,®? and 
to increase rates,®? especially where there is am 
agreement to divide profits,®* or where there is an 
agreement which prohibits members from engaging 
in similar business outside of the combination.®® 
Under Federal Anti-Trust Act. A combination 
between competing carriers whether by land or 
water or between carriers by land and carriers by 
water to fix, control, or maintain rates for trans- 
portation for freight or passengers in interstate 
commerce is an unlawful combination or agreement 
in restraint of trade or commerce within the mean- 
ing of the Federal. Anti-Trust Act,°° because com- 
petition is shut out thereby,°’ 
doctrine applicable where a violation by any member 


Especially is the 


of the combination of its rules subjects the default- 


agreed basis.®® 
carriers by land 
strain freedom of action in interstate 


trade and commerce and unduly sup- 
press or restrict the play of compe- 


tition in the conduct thereof.” U.S. 
v. Union Pac. R. Co., 226 U. S. 61. 82, 
33 SCt53,- 57 L.. ed. 124. To same 


effect U. S. v. Joint Traffic Assoc., 
LT1GURES. 505. HIBS Cta25.) Aopiieed. 
259; U. S. v. Trans-Missouri Freight 
Assoc., 166 U. S. 290, 17 SCt 540, 41 
L. ed. 1007 [rev 53 Fed. 440]. 

59. See supra § 68. 

60. Cincinnati, etc., Packet Co. v. 
Bay, 200 U. S. 179, 26 SCt 208, 50 L. 
ed. 428 (if the interference is merely 
incidental and not the dominant pur- 
pose of the combination, there is no 
violation of the law). 

[a] Thus the interference, if any, 
with interstate commerce, contem- 
plated by a contract for the sale of 
certain river craft, which permits a 
suspension of payment of install- 
ments of the purchase price in case 
of serious competition in the freight 
and passenger traffic over a route 
between two named Ohio ports on the 
Ohio River, and requires the vendors 
to withdraw from such competition 
for five years, is too insignificant to 
render the contract invalid as im- 
posing a restraint on interstate com- 
merce. Cincinnati, etc., Packet Co. 
Vv. Bay: 200, U.S. 179; 26. (S@t208, 
50 L. ed. 428. 

61. St. John River SS. Co., Ltd. v. 
Star Line SS, Co., 40 N. B. 405 (an 
agreement between steamship com- 
panies fixing rates for freight and 
passengers for one season is not void 
as against public policy if the rates 
are proper and reasonable and the 
CoN Tact in fact beneficial to the pub- 
1c). 

62. Cleveland, etc., 
Closser, 126 Ind. 348, 26 
AmSR 593, 9 LRA 754; Stanton v. 
Allen, 5 Den. (N. Y.) 434, 49 AmD 
282; Hooker v. Vandewater, 4 Den. 
(N. Y.) 849, 47 AmD 258. 

63. Stanton v. Allen, 5 Den. (N. 
Y.) 434, 49 AmD 282. See also Car- 

v. Allen, 5 Den. (N. 


riers § 669. 
64. Stanton 
AmD. 282; Hooker v. 
4 Den. (N. Y.) 349, 47 


Ran Coovay, 
NE 159, 22 


Y.) 434, 49 
Vandewater, 
AmD 258. 

65. Cleveland, ete., Co. 
Closser, 126 Ind. 348, 26 Nn 159, 25 
AmSR 593, 9 LRA 754; Stanton v. 
alien 5 Den. GNE Ys) 434, 49 AmD 

66. Keogh v. Chicago, ete., R. Co., 
260 U..S. 156, 43 SCt 47, 67 L. ed. 183 
[aff 271 Fed. 444]; Thomsen v. Cay- 
ser, 243 U.S. 66, 37 SCt 38538, 61 L. ed. 
597, AnnCas1917D 322; U.S: vs Joint 
Traffic Assoc., 171 U. S. 505, 19 SCt 
25, 43 LL. ed. 259; U. Sw. v. «brans- 
Missouri Freight "Assoc., 166 73U-. S. 
Sct 540, 41 L. ed. 1007 


ing member to a pecuniary penalty,®* or where the 
earnings of the combination are divided on an 


The fact that the rates as fixed 


by the parties are reasonable’? or nondiserimina- 


(four judges dissenting); U. Se 
v. Hamburg-Amerikanische Packet- 
Fahrt Actien-Gesellschaft, 200 Fed. 


806; Thomsen v. Union Castle Mail 
SS. Co., 166 Fed. 251, 92 CCA 315 
[rev 149 Fed. 933]; Tift v. Southern 
R. Co., 1388 Fed. 753 [aff 148 Fed. 
1021, 79 CCA 536 (aff *206 U. S. 428, 
a7 sot 709, 51 L. ed. 1124, 11 AnnCas 

“The results naturally flowing 
from a contract or combination in 
restraint of trade or commerce, when 
entered into by a manufacturing or 
trading company... . while differing 
somewhat from those which may fol- 
low a contract to keep up transporta- 
tion rates by railroads, are never- 
theless of the same nature and kind, 
and the contracts themselves do not 
so far differ in their nature that thev 
may not all be treated alike and be 
condemned in common. It is entirely 
appropriate generally to subject cor- 
porations or persons engaged in trad- 
ing or manufacturing to different 
rules from those applicable to rail- 
roads in their transportation busi- 
ness; but when the evil to be reme- 
died is similar in both kinds of cor- 
porations, such as contracts which 
are unquestionably in restraint of 
trade, we see no reason why similar 
rules should not be promulgated in 
regard to both, and both be covered 
in the same statute by general lan- 
guage sufficiently broad to include 
them both.” U. S. v. Trans-Missouri 
Freight Assoc., supra. 

fal To exclude agreements as to 
rates by competing railroads for the 
transportation of articles of com- 
merce between the states, it has been 
said, would leave little for the ae 


to take effect upon. U; 3 
Trans-Missouri Freight Assoc., 166 
we 290, 17iSCt. 540, «41.vdiqueds 


67. U. S. v. Joint Traffic A 
ay U. .S..505, 19 SCt 25.) 48 Led. 


‘69. Delaware, ete.,; Rico; Frank, 
110 Fed. 689. yee 

70. Keogh v. Chicago, etec., R. Co. 
260 U. S. 156, 43 SCt:47,°67 L. ed. 
183 [aff 271 Fed. 4441; U. S. v. Joint 
Traffic Assoc., 171 U. Si 505, 19 SCt 
25, 43 L. ed. 259 (four judges dis- 
senting). 

“The claim that the company has 
the right to charge reasonable rates, 
and that, therefore, it has the right 
to enter into a combination with 
competing roads to maintain such 
rates, cannot be admitted. The con- 
clusion does not follow from an ad- 
mission of the premise. What one 
company may do in the way of 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. ° 
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tory,"1 or that each party to the agreement may 
withdraw therefrom on giving a specified notice,’? 
does not affect the illegality of the combination. 
Although rates as fixed may be reasonable, they 
may easily and at any time be increased.”* All the 
more are these combinations in violation of the Fed- 
eral Anti-Trust Act when taken in connection with 
other illegal agreements, such for instance as the 


establishment of a through route for transportation 
and a refusal to make such arrangement with other 


earriers,’* making discriminating wharfage charges,”® 
or the giving of rebates to shippers upon condition 
that they should ship exclusively by the lines of the 
combining earriers and should not directly or indi- 
rectly be interested in any shipment by other 
vessels.7® 

Under state constitutional provisions. An agree- 
ment between railroad companies in disobedience 
of a state constitutional provision, which prohibits 
railroad corporations from controlling competing or 


parallel lines, is invalid,’ although no charges in 


excess of the rates permitted by law had been made, 
the illegality being in the agreement itself.78 And 
where a managing committee of the combination is 
authorized to fix freight rates which no member 


charging reasonable rates is radi- 


cally different from entering into an| 577, 19 SCt 25, 


MONOPOLIES 


Joint Trafic SAssoe., 174 U..S.. 505, 
43 L. 
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is allowed to reduce, the fact that any member is 
allowed to withdraw upon notice does not affect the 
invalidity of the agreement."? 

[§ 146] c. Control of One Carrier by Another.®° 
It has been held that at common law it is not per- 
missible for one railroad company to acquire a 
controlling interest in a competing line of rail- 
road.°+ So the acquisition of control of a dominat- 
ing interest by one railroad over the line of a com- 
peting or parallel railroad by whatever means 
acquired, whereby competition in interstate com- 
merce is restricted, is in violation of the Federal 
Anti-Trust Act,®? whether accomplished through a 
holding company or through a direct transfer of 
stock interest from one to the other;** and this is 
so, although the purchase was legal in the state 
where made and within the corporate powers con- 
ferred by state authority.*4 Nor does it make any 
difference that rates for the time being may not 
be raised and much money be spent in improve- 
ments after the combination is effected;®> it is the 
scope of such combinations and their power to sup- 
press or stifle competition or create monopoly which 
determines the applicability of the act.86 And in 
numerous states constitutional provisions*’ or stat- 


[a] Northern Securities’ case.— 


ed. 259. It| Stockholders of the Great Northern 


agreement with other and competing 
roads to keep up the rates to that 
point. If there be any competition 
the extent of the charge for the serv- 
ice will be seriously affected by that 
fact.”. U. os. Vv... Trans-Missouri 
Freight Assoc., 166 U. S. 290, 339, 17 
Sct 540, 41 L. ed. 1007. 

71. Keogh v. Chicago, etc., R. Co., 
260 U. S. 156, 48 SCt 47, 67 L. ed. 183 
[aff 271 Fed. 444]. , . 

fCMPM LOE Ss. Vv. Trans-Missouri 
Freight Assoc., 166 U. S. 290, 17 SCt 
540, 41 L. ed. 1007; Tift v. Southern 
Ts Co.,, 13s. Med. 753, [aff 148 “Med. 
1021, 79 CCA 536 (aff 206 U. S. 428, 
27 SCt 709, 51 L. ed. 1124, 11 AnnCas 


846) ]. 

aN U. S. v. Joint Traffic Assoc., 
171 UW. S:.505, 119. SCt. 25, 43 L.. ed: 
259. 


745 TT) S¥ vi Pacificl ete.) RR.) eter, 
MOP ULZ8 Ws eSaSTy So SCth 443; 67 sis. 
ed. 742. 

75. U.S. v. Pacific, EG LOLC., 
Co., supra. 

76. Thomsen v. Cayser, 243 U.S. 
66, 37 SCt 353, 61 L. ed. 597, AnnCas 
1917D 322. 

77. -Guilf, ete., R. Co. v. State, 72 
Tex. 404, 10 SW 81, 13 AmSR 815, 
1 LRA 49. 


etc., 


78.- Gulf, etc., R. Co. v. State, su- 
pra. 

79. Gulf, etc., R. Co. v. State, su- 
pra. 


80. Consolidation of railroads: 
Generally see Railroads [33 Cyc 422 
et seq]. ; 
Parallel and comveting lines gener- 
ally see Railroads [33 Cye 422 et 
s 5 
aa] Manington v. Hocking Valley 
R. Co. ‘9 OhNPNS 641 (it being 
against the public policy of the state 
and nation which is to secure reason- 
able competition for public patron- 


ee U: S. v. Southern Pac. Co., 259 
me S214, 42 SCt'496.. 66. L: ed. 907 
frev 239 Fed. 998]; U. S. v. Union 


Rac,,R. Co., 226 U. S: 61, 68, 33 SCt 
L. ed. 124; Northern Securities 


: LOE PUSS SAE pots \ OF 
436, 48 L. ed. 679. 


“The consolidation of two great 
competing systems of railroad en- 
gaged in interstate commerce by a 
transfer to one of a dominating stock 


interest in the other creates a com- 


bination which restrains interstate 
commerce within the meaning of the 
statute, because, in destroying or 
greatly abridging the free operation 
of competition theretofore existing, 
it *tends to higher rates.--U. S. v. 


directly tends to less activity in fur- 


nishing the public with prompt andj 


efficient service in carrying and 
handling freight and in carrying 
passengers, and in attention to and 
prompt adjustment of the demands 
of patrons for losses, and in these 
respects puts interstate commerce 
under restraint. Nor does it make 
any difference that rates for the time 
being may not be raised and much 
money be spent in improvements 
after the combination is effected. It 
is the scope of such combinations and 
their power to suppress or stifle 
competition or create monopoly which 
determines the applicability of the 


act. | UW. SS; Vv. Union Pac ime Co. -su- 
pra. 
[a] Facts not justifying acquisi- 


tion of control.—The settlement of 
the indebtedness of the Central Pa- 
cific Railroad Company to the United 
States by the commission created by 
the act of July 7, 1898, in which the 
United States took notes of the com- 
pany secured by bonds guaranteed by 
the Southern Pacific Company, al- 
though the guaranty was not required 
by the contract of settlement, which 
notes were authorized to be sold by 
the act of March 38, 1899, did not au- 
thorize the acquisition of the owner- 
ship of the Central Pacific by the 
Southern Pacific, which was the rea- 
son for the guaranty, so as to pre- 
vent a subsequent suit attacking the 
acquisition of such ownership, un- 
der the Federal Anti-Trust Act. U. 
S. v. Southern Pac. Co., 259 U. S. 214, 
42 SCt 496, 66 L. ed. 907 [rev 239 


Bie s 998, and reh granted 42 SCt 
5871. 
83. U.S. v: Union Pac. R. Co., 226 


U. S. 61, 85, 33 SCt 538, 57 L. ed. 124 
[mod 188 Fed. 102, and motion as *o 
form of mandate under decree den 
226 U. S. 470, 33 SCt 162, 57 Li ed. 
306]; Northern Securities Co. v. U. 
Seg U.S. 197, 24 SCt 486, 48 L. ed. 
679. 

“The domination and control, and 
the, power to suppress competition, 
are acquired in the one case no less 
than in the other, and the resulting 
mischief, at which the statute was 
aimed, is eaqually effective whichever 
form is adopted. The statute in its 
terms embraces every contract or 
combination, in form of trust or 
otherwise, or conspiracy in restraint 
of trade or commerce. This court 
has repeatedly held this general 
phraseology embraces all forms of 
combination, old and new.” U. S._v. 
Union Pac. R. Co., supra. “stab 


and Northern Pacific Railway com- 
panies, corporations having compet- 
ing and substantially parallel lines 
from the Great Lakes and the Mis- 
sissippi River to the Pacific Ocean at 
Puget Sound, combined and _ con- 
ceived the scheme of organizing a 
corporation, which should hold the: 
shares of the stock of the constitu- 
ent companies, such stockholders, in 
lieu of their shares in those com- 
panies, to receive, upon an agreed 
basis of value, shares in the holding 
corporation. Pursuant to such com- 
bination the Northern Securities 
Company was organized as the hold- 
ing corporation through which that 
scheme should be executed; and un- 
der that scheme such holding cor- 
poration became the holder of more 
than nine tenths of the stock of the 
Northern Pacific. and more than three 
fourths of the stock of the Great 
Northern, the stockholders of the 
companies, who delivered their stock, 
recelving, upon ‘the agreed basis, 
shares of stock in the holding cor- 
poration. It was held that, neces- 
sarily, the constituent companies 
ceased, under this arrangement, to 
be in active competition for trade and 
commerce along their respective 
lines, and became, practically, one 
powerful consolidated corporation by 
the name of a holding corporation, 
and that the arrangement was an 
illegal combination in restraint of 
interstate commerce and fell within 
the prohibitions and provisions of the 
act of July 2, 1890, and it was within 
the power of the circuit court, in an 
action, brought by the attorney- 
general of the United States after 
the completion of the transfer of 
such stock to it, to enjoin the hold- 
ing company from voting such stock 
and from exercising any‘ control 
whatever over the acts and doings 
of the railroad companies, and also 
to enjoin the railroad companies from 
paying any dividends to the holding 
corporation on any of their stock held 
by it. Northern Securities Co. v. 
U: S.,-193 U.S. 197, 24° Sct 436, 48 
heeds Oui. 

84. U.S. v. Union Pac. R. Co., 226 
WS. 61,588 SCt153," 57 LL. ed. 124: 


Northern Securities Co. v. U. S., 193 
9 S197, 24 SCt 486,48 L. ed. 
85. U. S. v. Union Pac. R. Co, 


226" WU. SP Ol, "sa Se be ht oli ted: 


124. 

&6.°-U:" S. v.. Union*'Pac. R. Co., 
supra. 

87. See constitutional provisions. 
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utes®S prohibit the purchase, lease, or acquisition 
of control in any manner by one railroad of the 
parallel or competing lines of another railroad, the 
objeet of these provisions being to prevent a mo- 
nopoly or the suppression or lessening of compe- 
tition,§® and to preserve to the public the benefit 
that would accrue from competition between parallel 
or competing lines of railway.°° However, these 
provisions have no application to lines which con- 
stitute feeders rather than competing lines.®! Nor 
does the Federal Anti-Trust Act apply to the acqui- 
sition of one railroad of stock in a noncompeting 
line or railroad.®? So it has been held that neither 
the Federal Anti-Trust Act®* nor a state consti- 
tutional provision prohibiting a railroad corporation 
from consolidating its stock, property, or franchises 
with another railroad corporation owning a com- 
peting line®* prohibits two parallel competing rail- 
road companies, each of which continues its individ- 
ual identity, organization, and control, from sub- 
seribing for the capital stock of a newly created 
railroad company to build a line which opens and 
serves additional territory and from furnishing the 
necessary funds for the construction of the new 
line.°° And it has been held that the federal anti- 
trust laws and similar statutes of the various states 
are not violated by the mere naked capacity of a 
railroad company which has acquired the ownership 
of railroad lines which are, to some extent, parallel, 
to injure perversely one of such lines to the advan- 
tage of the other;®® in order to make out a viola- 
tion of such acts there must be evidence of an illegal 
purpose or interest with consequent injury to the 
stockholders, creditors, and to the public.% 
Transfer companies, whether incorporated or part- 
nerships, engaged in carrying passengers and freight 
in a city and its vicinity, and their vehicles, are 
within a constitutional provision prohibiting a car- 
rier from acquiring any parallel or competing line. 
[§ 147] d. Agreements for Division of Earnings, 
Business, or Territory.°® A contract between com- 
mon carriers by land or water, which own competing 
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for traffic between these two points, is against pub- 
lic policy and unlawful at common law,t and under 
the Federal Anti-Trust Act? or under a state anti- 
trust act to prevent ‘‘railroad monopolies;’’® and 
this is especially true where, in addition, there is an 
agreement to fix rates,t although the fixing of rates 
is left to individual discretion. So it has been held 
that a contract whereby one competing transfer 
company in carrying passengers and freight in a 
city and vicinity becomes exclusively a carrier of 
passengers, and the other competing company be- 
comes exclusively a carrier of freight, is contrary 
to public policy, under a constitutional provision 
prohibiting a carrier from acquiring any parallel 
or competing line.6 And it has been held that a 
contract between two railroad companies whose lines 
of road are parallel, by which certain naturally 
tributary territory is preserved to each, within 
which it shall prosecute the work of extending its 
branch lines, ete., without interference with or from 
the other, designed to prevent an unprofitable war 
of construction, is not contrary to public policy.’ 
[§ 148] e. Grant of Exclusive Privileges by Rail- 
road Companies. A grant of an exclusive privi- 
lege by a railroad company to an express company 
to operate on its trains ‘‘so far as it was permitted 
to do so by law’’ is not in violation of the Federal 
Anti-Trust Act.2 And it has been held that an 
agreement between a railroad company and an ele- 
vator company, that the latter shall have the han- 
dling of all grain passing over the road, is not 
objectionable as constituting a monopoly ;2° also 
that a contract whereby a railroad company gives 
exclusive right to one party to load logs between 
stations is not invalid as a monopoly in restraint of 
trade and in violation of state anti-trust statutes 
prohibiting monopolies.'t So it has been held that 
a statute, prohibiting combinations of capital, skill, 
or acts by two or more corporations from creating 
or carrying out restrictions in the free pursuit of 
any business authorized or permitted’ by the laws of 
the state, was not violated by a stipulation in a 


systems between two points, to divide their earnings | contract, granting the sleeping car company the ex- 

88. See statutory provisions. Co., 216. N. Y. 359, 110 NE 7683. 2. Lee Line Steamers, Ine. 

89. U. S.—Hamilton vy. Savannah, 93. State v. Skamania County] Memphis, etc., Packet Co., 277 Fed, 
ete., R. Co., 49 Fed. 412 (Georgia con- | Super. Ct.. 51 Wash. 346, 98 P 739. 5; U. S.'v. Hamburg-Amerikanische 
stitution). $4 State v. Skamania County Packet-Fahrt Actien- Gesellschaft, 200 

Ga.—Georgia Trust Co. v. State, | Super. Ct., supra. Fed. 806; White Star Line v. Star 
109 Ga. 736, 35 SE 323, 48 LRA 520; 95. See cases supra notes 93, 94.| Line of Steamers, 141 Mich. 604, 105 
Logan vy. Central R. Co., 74 Ga. des “It is difficult to understand how] NW 135, 113 AmSR 551. 


Nebr.—State v. Atchison, etc., 


transportation facilities can be im- 3. 


Morrill v. ‘Boston ete, oR. Cox. 


Co., 24 Nebr. 143, 38 NW 43, 8 ins 
164. 

N. ie ia v. Concord R. Corp., 
48 SN H. 321. 

Ss. Ge aw aeda ie Southern R. Co., 
66 S. C. 277, 44 SE 748. 

Tex.—Gulf, etc., he Co. v. State, 72 
Tex. 404, 10 SW 81, 13 AmSR 815, 
1 LRA 49. 

fa] Extraterritorial operation.—A 
statute which prohibits any railroad 
company within the state from own- 
ing, operating, or managing any 
other parallel or competing railroad 
within the state applies only where 
both the roads are situated within 
the state; and the competition be- 
tween the two must be of some prac- 
tical importance, such as is liable 
to have an appreciable effect on rates, 
Kimball vy. Atchison, ete., R. Co., 46 
Fed. 888. 

90. East St. Louis Connecting R. 
Ges v. Jarvis, 92 Fed. 735, 34 CCA 
639. 

What are competing or parallel 
lines see Railroads [35 Cyc 425 et 


se 
State v. Hocking Valley R. Co., 

28 0. C. A. 241, 
92. Delavan v. New York, etc., R. 


paired when two existing separate 
and independent corporations, each of 
which continues its individual iden- 
tity, organization, and control, sub- 
scribe for the capital stock of a 
newly created corporation and there- 
by aid in building a railroad which 
opens and serves additional terri- 
tory. It would appear that the crea- 
tion of the new corporation, instead 
of curtailing the transportation fa- 
cilities already enjoyed by the public, 


would increase the same.” State vy. 
Skamania County Super. Ct., 51 
Wash. 346, 350, 98 P 739. 

96. Venner v. New York Cent., 
ete... R. Co... 177 App. Div. 296, 164 
NYS 626. 

97. Venner ve New York Cent., 
Cle Ree OO... SUP 

98. Fields v. isiaee 158 Ky. 344, 


165 SW 699. 

99. By corporations or individuals 
generally see supra § 118. 

1. Anderson vy. Jett, 89 Ky. 375, 12 
SW 670, 11 KyL 570, 6 LRA 390; 
Texas, etc., R. Co. v. Southern Pac. 
Re Conn 4l Ga. Anne s970;) 63S esSsaere 
AmSR 445 [aff 137 U. S. 48, 11 SCt 
10, 34 L. ed. 614]. See generally 
Contracts § 410 et sea. 


Bo UN: Fost, 

4. Delaware, etce., R. Co. v. Frank, 
110 Fed. 689; Stanton v. Allen, 5 Den. 
(N. Y.) 4384, 49 AmD 282; 

5 U. S. v. Hamburg-Amerikan- 
ische Packet-Fahrt Actien-Gesell- 
schaft, 200 Fed. 806. 

6 Fields v. Holland, 158 Ky. 544, 
165 SW 699. 

7 Ives v. Smith. 8 NYS 46. 

8. To enter stations or trains to 
solicit patronage of passengers see 
Carriers § 1076. 

9. Delaware, etc., R. Co. v. Kutter, 
147 Fed. 51, 77 CCA 315 [certiorari 
den 203 U. S. 588, 27 SCt 776, 51 L. 
ed. 330]. 

10. Richmond v. Dubuque, ete., R. 
Co., 26 Iowa 191. 

11. Yazoo, etc., R. Co. Crawford, 
107 Miss. 355, 65 S 462, LRAI915C 250. 

{a] The reason is that the com- 
pany may itself assume the duty, of 
loading logs to the exclusion of 
every one else if it sees fit to do so, 
and having the right to do this it 
has the right to make a contract with . 
another corporation or individual to 
perform_that service for it. Yazoo, 
etc., R. Co. v. Crawford, 107 Miss. 355, 
65 S 462, LRA1915C 250. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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poration or person had a right irre- 
- spective of contract to attach sleep- 


§§ 148-150] 


- clusive right for fifteen years of furnishing sleeping 
ears for use on all lines of road owned or controlled 


by the railroad, or thereafter acquired or operated 
by it.12 However, it has been held that a contract 
between a railroad company and an express com- 
pany, whereby the latter was given ‘‘exclusive 
privileges’’ and the former bound itself not to con- 


tract with others to do an express business on the 


road, and agreed that, in case privileges should be 
accorded others by legislation or judicial proceed- 
ings, the express company should have credit for 
the sums paid by other companies, was violative of 
statutes requiring every railroad to furnish reason- 
able and equal facilities, upon reasonable and equal 
rates, to all corporations engaged in express busi- 
ness and defining a trust as a combination of capital, 
skill, or acts, of two or more corporations to create 
or carry out restrictions in the free pursuit of any 
business authorized by the laws of the state, or to 
prevent or lessen competition in the transportation 
of merchandise, and which make a trust unlawful.1? 

[§ 149] f. Street Railways. A contract between 
two street railway companies by which it is stipu- 
lated that one of the companies shall not build its 
tracks within a city in which the other is operating 
is against public policy as being in restraint of com- 
petition.1+ Similarly it has been held that an agree- 
ment between rival street railway companies that, 
in consideration that one will allow the other to 
use the former’s track so as to connect with the 
latter’s track on another street, thus forming a 
loop, neither will ever cross the tracks of the other 
at grade without written consent, is, in effect, an 
agreement not to invade each other’s territory, and 
void as against public policy, where at the time 
of making the agreement the companies knew that 
the city would not generally, at least, permit street 
railway tracks to cross each other except at grade.*® 
Constitutional and statutory provisions that the leg- 
islature shall not have power to authorize any cor- 
poration to make a contract which may have the 
effect of defeating or lessening competition in its 
business or encouraging monopoly is inapplicable 
to street railroad corporations;*® but it has been 
held that the consolidation of two competing street 
railway companies is not in violation of these pro- 
visions where the probable effect would be to grant 
the public,’along their routes, greater and less ex- 
pensive facilities or conveniences for transporta- 
tion.17 A constitutional provision which forbids 
the acquisition of railroad properties by parallel 


12. Ft. Worth, etc., R. Co. v. State, 
99 Tex. 34, 87 SW 336, 70 LRA 950. 
[a] The reason is that neither the 
former company nor any other cor- 


Metropolitan Co., 
20. 


467]; 


Continental 
Interborough Rapid Transit Co., 
Fed. 44, 136 CCA 570 [aff 207 
Continental Securities Co. v. 


Interborough Rapid Transit Co., 
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156 Fed. 389. 
Securities Co. v. 
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and complete competing lines has been held to apply 
to railroads proper and not to lines of street rail- 
way..® While there is some authority to the con- 
trary,!® the weight of authority is to the effect that 
the New York anti-trust laws which prohibit combi- 
nations between corporations for the creation of a 
monopoly for the unlawful restraint of trade or for 
the prevention of competition in any necessary of 
life, and which also declare illegal every contract or 
combination whereby a monopoly in the manufac- 
ture, production, or sale of an article of common 
use 1s, or may be created or maintained, or whereby 
competition in the supply or price of any commodity 
is or may be restrained or prevented, or whereby, 
for the purpose of creating or maintaining a mo- 
nopoly of the manufacture, production, or sale of 
any commodity, the free pursuit of any lawful busi- 
ness, trade, or occupation is or may be restricted 
or prevented, do not prohibit the merger of street 
railroads since other statutes expressly authorize 
such merger on obtaining consent of the public sery- 
ice commission.?° So it has been held in Alabama 
that the act of the public service commission, in 
accordance with special statutory authority, in as- 
senting to a transfer of the franchise and property 
of a street railway, although it effected a consolida- 
tion of parallel and competing lines, is not violative 
of a constitutional provision which requires that 
the legislature provide by law for the regulation, 
prohibition, or reasonable restraint of common car- 
riers, partnerships, associations, trusts, or monopo- 
hes to prevent them from making scarce articles of 
necessity, etce., or prevent reasonable competition, 
since in the strictest sense of the word it does not 
create a ‘‘monopoly,’’ which is an exclusive right 
granted to one person or a class of persons of some- 
thing which was before of common right, and there 
is no common right to operate railroads along public 
streets.71 

[§ 150] g. Terminal Companies and Facilities. 
The consolidation of several terminal railroads in a 
city, by the formation of one company owning them 
all, so that the cars of various railroads may be 
brought to a union station over a common track or 
tracks, is not such a consolidation of railroads as is 
referred to by a constitutional provision prohibiting 
the consolidation of parallel or competing lines of 
railroads within the state. The provision does not 
apply to terminal facilities in a great city.22 So 
it has been held that the combination of several 
independent terminal systems into one is not nec- 


effect upon the public interests, 
whether or not it makes reasonable 
the cost of the commodity furnished 
to the consumer. Competition in 
some circumstances may amount to 
needless economic waste in the du- 


221 
Fed. 


203 


Fed. 945; Burrows v. 


ing cars to the railroad’s passenger 
trains, and therefore no business 
right existed to be restricted. Ft. 
Worth, etc., R. Co. v. State, 99 Tex. 
34, 87 SW 336, 70 LRA 950. 

13. State v. Missouri, ete., R. Co., 
99 Tex. 516, 91 SW 214,.5 LRANS 
783, 18 AnnCas 1072. 


14. Wilmington City R. Co. v. 
ee peton, ete., R. Co.; 8 Del. Ch. 
468, 46 A 

15. South Chicago City, R= Comey. 


LT LED, 
109 


Calumet Electric St. R. Co., 
391, 49 NE 576. 

16. State Trust Co. v. State, 
Ga. 786. 35 SE 323, 48 LRA 520. 

17. State Trust Co. v. State, supra. 

18. Scott v. Farmers’, etc., Nat. 
Bank, 97 Tex. 31, 75 SW 7, 104 AmSR 
835 [rev (Civ. A.) 66 SW 485]. 

19. Continental Securities Co. v. 
Interborough Rapid Transit Co., 165 
Interborough 


Fed. 521; Atty.-Gen. v. Interborough 
Metropolitan Co., 125 App. Div. 804, 
110 NYS 186. 

21. Ex p. Birmingham, 199 Ala. 9, 
74 S$ 51, 55. 

“While action is enjoined upon the 
Legislature, even in respect of mo- 
nopolies it is left to choose between 
regulation, prohibition, or reasonable 
restraint, and it cannot be said that 
the act of August 6, 1915, is out of 
harmony with the requirement that 
the Legislature shall provide by law 
for the regulation or reasonable re- 
straint of common carriers so as to 
prevent them from preventing rea- 
sonable competition. Rather, we 
think, the Legislature, in passing the 
act, was discharging the duty pre- 
scribed by the Constitution. We take 
it that the reasonableness of the 
competition which the Constitution 
intends to conserve depends on its 


plication of investments and the cost 
of operation for which in the end the 
consuming public must pay. Hence 
a general drift of public opinion and 
legislative practice, consonant with 
the language and purpose of section 
103, towards the supplanting of com- 
petition by the regulation of rates. 
This broad general policy of the state 
on this subject finds its latest ex- 
pression in the act of August 6, 1915, 
and the policy so expressed is to 
commit the question of consolida- 
tions, such as the one here proposed, 
to the judgment and discretion of the 
Public Service Commission.” Ex p. 
Birmingham, supra. 

Li ef public service cor- 
porations by public service and cor- 
poration commissions see infra § 269. 

22. State v. St. Louis Terminal R. 
Assoc., 182 Mo. 284, 81 SW 395 (three 
judges dissenting). 
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essarily a violation of the Federal Anti-Trust Act.?* 
Nevertheless a combination and unification of all 

, the terminal companies of a large city under the 
exclusive ownership and control of a part of the 
railroad companies, which by reason of the physical 
or topographical condition peculiar to the locality 
are under compulsion to use the terminals, is in vio- 
lation of the Federal Anti-Trust Act_as constituting 
a contract in restraint of interstate commerce and 
an attempt to monopolize commerce among the 
states as against other railroads which must pass 
through the gateway of the city;** and such a com- 
bination is not rendered lawful by the fact that 
the other railroad companies are permitted to use the 
facilities of the terminal company on paying the 
same charges as the proprietary companies, where 
there is no provision in the contract of combina- 
tion by which such privilege is accorded.?® So a 
contract between a railroad in Porto Rico and a 
steamship line between Porto Rico and New York, 
intended to give the latter a monopoly of the land- 
ing facilities at the port of San Juan, Porto Rico, 
is in violation of the Anti-Trust Act.2° And it has 
been held that a railroad company which owns a 
pier at which it undertakes to deliver all coal to 
whatever vessel may be designated by the shipper 
or consignee cannot lawfully grant to a single tug 
owner the exclusive right to dock and undock ves- 
sels, at the pier.?* 

[§ 151] h. Car Service Associations. A car serv- 
ice association, which is merely the agent of different 
railroads in the enforcement: of car service and 
demurrage charges, and which is not only without 
power to control the railroads intrusting their busi- 
ness to it, but cannot even fix the demurrage charges 
which it is its duty to assess, is not an illegal trust 
or combine, within the prohibition of a statute 
defining such trusts as combinations or agreements 
by which any person other than the contracting 
parties and their proper officers or employees shall 
have the power to conduct the control and manage- 
ment of their business.28 Furthermore, the fact 
of the enactment of statutes making ear service 
associations subject to the control and supervision 
of the state railroad commission is indicative of a 
legislative intent that such association shall not be 
considered within the statute defining trusts and 
declaring them illegal.*® And it has been held that, 
where an order of a car service association is rea- 
sonable in its general tenor and effect, the ques- 
tion whether it was rightfully invoked in a. par- 
ticular instance does not affect the question of 
whether the association is or is not a trust or com- 
bine.*° 

[§ 152] i. Combinations or Contracts between 
Railroads and Coal Mining Companies. The control 
and management of a coal mining company by a 
railway company, upon whose road the coal com- 

23. U.S. v. St. Louis Terminal R. 
Assoc., 224 U. S.,383, 32 SCt 507, 56 


L. ed. 810. 
24. U.S. v. St. Louis Terminal R. 


of such service). 
2 Yazoo, 
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rounding the pier in the performance 


R. Co. v. Searles, 


« etc., 
85 Miss. 520, 37 S 939, 68 LRA 715. 


~— 
[§§ 150-152 


‘pany is a shipper, through stock ownership tends to 


monopoly and restriction of trade and competi- 
tion, and is therefore unwarranted and illegal.*+ 
Federal Anti-Trust Act. The combination of a 
number of coal carrying railroads, which were nat- 
ural competitors, and the acquiring by them of large 
coal mining interests tributary to their several lines, 
so that both railroad and mining interests were un- 
der a single controlling power, the result being a 
division of the traffic and the elimination of com- 
petition as to interstate as well as domesti¢ ship- 
ments, and a discrimination against all new and 
independent mines, is in restraint of interstate com- 
merce, and creates a monopoly of a part of such 
commerce in violation of the Federal Anti-Trust 
Act.22. And where railroad companies which con- 
trol with the aid of subsidiary coal mining and sell- 
ing companies three fourths of the annual supply 
of anthracite, and which possess a _ substantial 
monopoly of the transportation facilities between 
the anthracite coal fields and tidewater distributing 
points, induce a large number of independent coal 
operators to enter into perpetual agreements to 
sell to them or their subsidiary companies all coal 
mined by them at prices slightly higher than they 
would obtain by shipping and selling independently 
on their own account, there is an undue and un- 
reasonable restraint of interstate commerce, since 
the necessary result is to secure to the carriers the 
control-at tidewater markets of the sale of a large 
part of the independent output.?? Also, they must 
be deemed to have combined to restrain interstate 
trade where, with the purpose and result of defeat- 
ing the construction of a projected independent 
competing railway line, and thus preserving their 
existing monopoly of transportation, they pur- 
chased, through another corporation whose capital 
stock they first acquired, the coal properties and 
collieries controlled by certain independent coal 
operators who were the chief supporters of the 
projected railway enterprise, although the acquisi- 
tion of such property, considered alone, may have 
been lawful under the local law.’4 And a railroad 
company, which before the passage of the Federal 


_ Anti-Trust Act entered upon a policy through a 


subsidiary coal company of securing control of the 
production and sale of anthracite coal along its 
lines, to prevent and suppress competition in trans- 
portation of such coal, and which continued that 
policy, after the Anti-Trust Act. was enacted, by 
various devices which were repeatedly held unlaw- 
ful, so that at the time of suit it produced and pur- 
chased more than eighty-five per cent of the anthra- 
cite coal it transported, which was more than one 
fifth of the entire production of the country, was 
guilty of monopolizing interstate commerce in such 
coal, and the corporate relations between it and its 
subsidiary coal and sales companies and other rail- 
ing into different fields where com- 
peting coal is produced, which trav- 


erse. generally parallel lines and 
reach either directly or through their 


Assoc., supra. 29. Yazoo, ete., R. Co. v. Searles,| connections the s 
25. U.S. v. St. Louis Terminal R.| supra. other states, seat be reaaxded oe 
Assoc., supra. , 30. Yazoo, etc., R. Co. v. Searles,| natural competitors in interstate 
26. Peck SS. Line v. New York, | supra. commerce, and any arbitrary methods 
ete., SS. Co., 2 Porto Rico Fed. 109, 31. State v. Hocking Valley R. Co.,| between them or between them and 


27. Baker-Whiteley Coal Co. v. 
Baltimore, etc., Co., 188 Fed. 405, 110 
CCA 234 [rev 176 Fed. 632] (it is 
within the rights of shippers and 
consignees to employ such tugs as 
they chose, and the right of such 
tugs to use the navigable waters sur- 


12 one Cir. Ct. -N. S. 49,31 Oh. Cir. 


Ct. AWbs 

32. U. S..v. Lake Shore, etc, R. 
Co., 203 Fed. 295. 

[a] What are competing roads.— 
Coal carrying railroads extending 
into the same coal fields, although 
reaching different mines, or extend- 


the coal companies, by which such 
natural competition is eliminated, is 
in violation of the Federal Anti-Trust 
Act. S. v. Lake Shore, etc., R. Co., 


203 Fed. 295. 

33.. U. S, v. Reading Co., 226 U. 
S, 324, 33 SCt 90,57 L. ed. 243.* 

34. U. S. v. Reading Co., supra. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. ~ 
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way companies must be dissolved.*® So also for a 
railroad company or a holding company controlling 
a railroad to make large advances to a coal company 
also controlled by it and shipping coal over its lines, 
and to grant it unusual credits in the payment of 
its freight bills, tends to discourage competition 
and unduly to restrain interstate commerce.*® And 
-a scheme of reorganization of a railroad company 
and a coal mining company which owned almost 
_two thirds of the land in one of the three large 
_ Pennsylvania coal fields, and whose stock was owned 
by the railroad company, whereby a holding com- 
pany acquired all the stock of the other two com- 
panies, giving its board of directors control of the 
largest coal company in such field and almost one 
thousand miles of railroad over which its coal must 
find access to interstate markets, constituted a 
**combination to unduly restrain interstate com- 
merce.’’®* On the other hand it has been held that, 
where’an owner of extensive coal producing prop- 
erties leased a railroad owned by it to a connect- 
ing, but not competing, road to which its line served 
as a natural extension, its covenant: to ship all of 
its coal over the leased line did not violate the 
Federal Anti-Trust Act, where its purpose was 
not to suppress interstate commerce and, instead 
of suppressing it, it greatly promoted such com- 
merce,°° 
The ‘‘commodity clause,’’°® so-called, was in- 
tended to put an end to the injustice to the shipping 
public which experience had shown to result from 
discriminations of various kinds which inevitably 
grew up where a railroad company occupied the in- 
consistent positions of carrier and shipper;*® and 
it has been held that combining in a single corpo- 
ration the ownership of all of the stock of a carrier 
and all of the stock of a coal company results in 
such community of interest or title in the prod- 
uct of the latter as to bring the case within the 


35. U.S. v. Lehigh Valley R. Co., 
wae UW. S. 255,41 “SCt i104, 65° Led. 
253 [rev 225 Fed. 399]. 

36. U. S. v. Reading Co., 253 U. S. 
26, 40 SCt 425, 64 L. ed. 760. 

Sie Sa Vo eading. Co,” supra 
(this board of directors, obviously. 
thus acauired power: To increase or 
decrease the output of coal from very 


is not 


portation. 


freight over 
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road company’s line where its rates 
are equal to those of its competitors 
invalid under a state anti- 
trust act denouncing agreements in- 
tended to stifle competition in trans- 
To bring the agreement 
within this statute the shipper would 
have to agree to exclusively ship 
the 


[41 C.J.] 159) 
scope of the provisions of the act; and that the 
transportation by the railroad company of coal pro- 
duced by the coal company is a violation of the 
act.44, While the ownership by a railroad company 
of shares of the capital stock of a mining company 
does not necessarily create an identity of corporate: 
interest between the two such as to render it um 
lawful under the commodity clause for the railroad 
company to transport in interstate commerce the 
products of the mining company, yet where such 
ownership is not resorted to for the purpose of 
participating in the affairs of the mining corpora- 
tion in the manner normal and usual with stock- 
holders, but for the purpose of making it a mere: 
agent or instrumentality or department of the rail- 
road company, the transportation of the products 
of the mining company is unlawful.42 So also, 
where a railroad company engaged in mining, buy- 
ing, and selling coal, in order to comply with the 
commodity clause, caused a coal company to be 
formed having officers and stockholders in common: 
with it, and entered into a contract by which it sold 
to the coal company all the coal mined by it for a 
designated period, and the contract’ provided that. 
the coal company should buy from no one else, thus. 
preventing it from competing with the railroad com- 
pany in the purchase of coal along the line, and 
that the railroad company should not be bound to 
make deliveries of fixed quantities, at fixed dates— 
thus enabling it to increase prices at the place of 
delivery of which it was to receive a fixed percent- 
age, by decreasing what it would sell and determin- 
ing when it would ship, the contract was in violation 
of the commodity clause.* 

[§ 153] j. Miscellaneous Combinations and Agree- 
ments. Miscellaneous combinations or agreements. 
in respect of the subject matter under emmsidera- 
tion** and the law applicable thereto are set out in 
the notes hereto.*® 


145 NYS 725 [aff 81 Misc. 298, 143 
NYS 211, and aff 217 N. Y. 615 mem, 
111 NE 487]) (2) er of a state anti- 
trust law denouncing trusts and 
monopolies (Venner v. New York 
Cent., ete., R. Co., supra). 

{[f] Operation by receiver.—The 
court does not violate the state or 
federal anti-trust laws by taking pos- 


company’s line. 


extensive mines, the supply of it in 
the market, and the cost of it to the 
consumer; to increase or lower the 
charge for transporting such coal to 
market; and to regulate car supply 
and other shipping conveniences, and 
thereby to help or hinder the onpera- 
tions of independent miners and ship- 
pers of coal). 

38. U: S. v. Reading Co., supra. 

39. Act June 29, 1906 (34 St. at L. 
585 c 3591 § 1), makes it unlawful 
for any railroad company to trans- 
port in interstate commerce any arti- 
ele or commodity produced or mined 
by it, or under its authority. 

40. U.S. v. Reading Co., 253 U.S. 
26, 40 SCt 425, 64 Li. ed. 760. 

41. U.S. v. Reading Co., supra. 

42. U.S. v. Reading Co., supra. 


43. U.S. v.,Delaware, etc,, R. Co., 
7338.U. S. 516; 35.SCt 873, 59 Li: ed. 
1438. 
. 44, See supra § 144. 
45. See cases infra this note. 
[a] In general. — A’ contract 


whereby one railroad company agreed 
not so to construct its roads or 
switches as to divert the benefits 
derived by another company from 
certain stone quarries deprives the 
shipper of the benefit of competition 
and tends to create a monopoly in one 
of the contracting parties. Chicago, 
etc., R. Co. v. Southern Indiana R. 
Co., 38 Ind. A..234, 70 NE 843. 
fb] An agreement by a shipper to 
_ghip all of his freight over a rail- 


Stephenson v. St. Louis Southwestern 
R: Co., (Tex. Civ. A.) 181 SW 568. 

[c] Excursion tickets.—An agree- 
ment between carriers and associa- 
tions and citizens of a city, binding 
the carriers to make special low 
rates to and from the city for certain 
occasions and sell nontransferable 
excursion tickets therefor, but which 
does not restrain competition between 
them as to the reduced rate alleged, 
does not contravene the state or fed- 
eral anti-trust laws, the purpose of 
the carriers in making the tickets 
nontransferable not being illegal, but 
to maintain the legal rate as to per- 
sons not purchasing excursion tick- 
ets. Lytle v. Galveston. ete., R. Co., 
100 Tex. 292, 99 SW 396, 10 LRANS 
437. 

[d] Disabling engines engaged in 
interstate commerce.—A conspiracy 
or agreement to disable railroad en- 
gines belonging to a railroad engaged 
in interstate commerce, but which 
were not at the time attached to any 
train, is not a conspiracy to restrain 
trade within the Federal Anti-Trust 
Act, being too remote to afford a suc- 
cessful prosecution under that stat- 
ute. S. v. Hency, 286 Fed. 165. 

fe] Joint purchase of equipment. 
—(1) A joint purchase of equipment 


by affiliated railroads operating lines 


which are run as one system is in 
no sense in violation of the Federal 
Anti-Trust Act (Venner v. New York 
Cent., etc., R. Co., 160 App. Div. 127, 


session of and operating an insolv- 
ent railroad company through its 
receiver, although the company it- 
self acquired some of its property in 
violation of such laws. Kansas City 
Southern R. Co. vy. Lusk, 224 Fed. 
704, 140 CCA 244, 

[g] Payment of commissions or 
brokerage fees——The payment by 
steamship companies of commissions 
or brokerage fees on shipments se- 
cured through freight brokers who 
act as agents for shippers is not 
interstate or foreign commerce with- 
in the Federal Anti-Trust Act. U.S 
v. Moore, 275 Fed. 992 (the business 
in which the members of the associa- 
tion are engaged does not constitute 
interstate trade or commerce). 

Traffic arrangements by rail- 
road ‘corporations, the benefit of 
which are restricted in whole or in 
part to one person or corporation, are 
against public policy and void unless 
authorized by statute. Stewart v. 
Erie, etc., Transp. Co., 17 Minn. 372: 

[i] Contract between railroad and 
car companies.—In a suit to annul a 
contract between railroad companies. 
and a car company, which provided 
that “the railroad shall use the car 
line’s equipment exclusively in the 
removal of fruits and vegetables un- 
der refrigeration in car loads from 
points on the lines of railway owned 
or operated by the railroad during 
the life of this contract,” it was held 
that the destruction of the exclusive 
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[§ 154] 3. Telegraph and Telephone Companies. 
A telegraph or telephone company has been held not 
within the purview of a state anti-trust act provid- 
ing for the prevention of monopolies in the manu- 
facture, production, and sale of commodities and the 
punishment of such monopolies;*® but there is au- 
thority to the contrary.** For obvious reasons, a 
contract between two telephone companies occupy- 
ing different fields, whereby they join their lines 
and agree to transmit all messages destined to points 
on the lines of the other, not reached by its own 
wires, over the lines of the other, is not in violation 
of a state statute against pools and trusts.4% But 
there is much conflict of authority as to the validity 
of, contracts between telephone companies for a con- 
nection between their lines, by which it 1s agreed 
that for a term of years one or both of the com- 
panies will transmit messages received by it exclu- 
sively over the lines of the other and permit no 
similar connections with any other telephone lines, 
and decisions even in the same state are not always 
in harmony on the question.t® Some decisions have 
condemned contracts of this character as tending to 
create a monopoly,°® as against publie policy as re- 
stricting competition in the telephone business,°* 
and as denying to persons similarly situated the 
same privileges accorded to others;°? and it has been 
held that the contract is void, although it was made 
to enable one of the parties thereto, a long distance 
company, to compete with another company which 
refused to give similar connections to the local com- 
panies.°* On the other hand, other decisions have 
reached a directly opposite conclusion and hold that 
contracts of this character are not unlawful as con- 
stituting a monopoly,°* or as violating state legis- 
lation prohibiting contracts in restraint of trade,°° 
and to stifle competition.*® 

Contract prohibiting extension of one company’s 
lines to compete with those of the other. A contract 
between a long distance telephone company and a 


52. 
Union Tel. Co., 


clause would destroy the mutuality 
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U. S. Telephone Co. v. Central 
171 Fed. 130 [aff 202 


[§ 154 


local telephone company providing for connections 
between the two and which forbids the local from 
extending its lines so as to conflict with business 
of the long distance company during the life of the 
contract, is not in violation of a state anti-trust 
act forbidding combinations in restraint of trade.57 

Division of territory. While it has been held that 
an agreement between two telephone companies that 
neither will operate in the territory of the other 
is against the public policy of the state as restricting 
competition in the telephone business and as deny- 
ing to persons similarly situated the same privi- 
leges accorded to others,°* it has, on the other hand, 
also been held that a contract between two tele- 
phone companies, which had duplicate lines in the 
same territory, that one of them confine its lines to 
the city and the other take over the rural lines, 
and that each was to furnish free connection to 
the other and the rates were to be less than the two 
separate, the contract, being entered into at the 
request of the business men, does not ‘‘restrain or 
prevent competition’’ in the supply or price of any 
commodity or article in general use within a state 
statute forbidding it.>® 

Acquiring majority of stock of another corpora- 
tion. Where a telephone company purchases the 
majority of the stock of another corporation, it is 
sufficient to condemn the transaction as unlawful if 
its tendency is to restrain competition, although a 
complete monopoly would not result;°° and it is im- 
material that the purchase is made in the name of 
others as agents or trustees.®+ 

Connecting long distance telephone with local sys- 
tem. A statute prohibiting one competing corpora- 
tion from buying out the stock of another corpora- 
tion does not apply to a contract between a cor- 
poration maintaining and operating a long-distance 


, telephone line and an individual operating a local 


system providing for connections between the long- 
distance line and the local system.®? 


tr:butary to the attainment of the 
main object of the agreement, name- 


of the contract and render it unen- 
forceable. Fruit Growers’ Express, 
Ine. v. Federal Trade Commn., 274 
Fed. 205 (where it was sought to 
annul the contract as in violation of 
the Clayton Act § 3, without making. 
the common carriers parties to the 
suit). 

46. Matter of Jackson, 57 Misc. 1, 
107 NMS) 799. 

[a] A “commodity,” in the popu- 
lar and received import of the word, 
is a tangible article; and, in view of 
the laws of this state relating to 
telegraph companies, it would be 
wresting the meaning to a particular 
purpose to hold that the service or 
labor of transmitting a telegram is 
such a commodity as is contemplated 
by the act under consideration. Mat- 
eer of Jackson, 57 Misc. 1, 107 NYS 
VISE: 

47. McKinley Tel. Co. v. Cumber- 
land Tel. Co., 152 Wis. 359, 140 NW 38. 

48. Home Tel. Co. v. Sarcoxie 
Light, etc., Co., 236 Mo. 114, 139 SW 
108, 36 LRANS 124 [disappr Home 
Tel. Co. v. Granby, etc., Tel. Co., 147 
Mo. A. 216, 126 SW 7738] (this only 
broadens the use of the lines; if they 
occupied the same field and were in 
competition a different question 
might be presented). 

49. See cases infra notes 50-56. 

50. U.S. Telephone Co. v. Central 
Union Tel. Co., 171 Fed. 130 [aff 202 
Fed. 66, 122 CCA 86]; Medina County 
Farmers’ Tel. Co. v. Medina Tel. Co., 
12 OhNPNS 289. But see infra notes 
555) ov 

51. Medina County Farmers’ Tel. 
Co. v. Medina Tel. Co, supra. But 
see infra notes 55, 56. 


; Fed. 66, 122 CCA 86]; 


Medina County 
Farmers’ Tel. Co. v. Medina Tel. Co., 
12 OhNPN'S 289. See State v. Cad- 
wallader, 172 Ind. 619, 87 NE 644, 89 
NE 319 (as sustaining this view). 
But see infra notes 55, 56. 

53. U, S. Telephone Co. v. Central 
Union Tel. Co., 202 Fed. 66, 122 CCA 
86 [aff 171 Fed, 130]. 

[a] Reasons for this view.—(1) 
The contract disabled the local line 
from giving subscribers the benefit 
of competition in long distance serv- 
ice, and from extending the field of 
such services beyond the lines of 
the other party, and conceding that 
a local company is not bound to per- 
mit any long-distance connection 
with its exchange, yet when it ex- 
tends that right to one company it is 
under legal duty as a public service 
corporation to extend the same right 
to others. U. S. Telephone Co. v. 
Central Union Tel. Co., 171 Fed. 130 
[aff 202 Fed. 66, 122 CCA 86]. (2) 
“The long-distance company not only 
forestalls competition likely to arise 
through the extension of the_ local 
company’s lines, but by its system 
of these contracts there was a direct 
plan and effort to monopolize in the 
long-distance business so much ee 
the field as it could cover.’ [Wy 
Telephone Co. v. Central Union Tel: 
Co., 202 Fed. 66, 71, 122 CCA 86 [aff 
171 Fed. 1301], 

54; Pacific) Tel., ete. Co. v. An- 
derson, 196 Fed. 699; Wayne-Monroe 
Tel. Co. v. Ontario Tel. Co., 60 Misc. 
435, 112 NYS 424. 

[a] Reason for this view.—The 
restraint is only incidental and con- 


ly, an extension of the business of 
each party to the connection of their 
two systems. Wayne-Monroe Tel. 
Co. v. Ontario Tel. Co., 60 Misc. 435, 
112 NYS 424, 

55. Cumberland Tel., ete., Co. v. 
State, 100 Miss. 102, 54 S 670, 39 
LRANS 277; U. S. Telephone Co. v. 
Middlepoint Home Tel. Co., 13 Oh. 
Cir: (Ct. INeeSi8 ols soc Ole Cin trator 
But see supra notes 50, 52. 


56. U.S. Telephone Co. v. Middle- 
point Home Tel. Co., supra. But see 
Supra notes 50, 52. 

57. Cumberland Tel., etc, Co. v. 
State, 100 Miss. 102, 54 S 670, 39 
LRANS 277. 

58. Medina County Farmers’ Tel. 


Co. v. Medina Tel. Co., 12 OhNPNS 289. 

59. McKinley Tel. Co. v. Cumber- 
land Tel. Co., 152 Wis. 359, 140 NW 
38 (by reason of the public policy of 
a state as embodied in statutory 
regulation of public utilities, and 
recognizing that the public welfare 
may best be accomplished by uniting 
existing facilities). 


60. Dunbar v. American Tel., etc., 
Co., 224 Ill. 9, 79 NE 423, 115 AmSR 
132, 8 AnnCas 57. 


Acquisition of stock in another cor- 
portation generally see supra §§ 109,110. 

61. Dunbar v, American Tel., etce., 
Co., 224 Ill. 9, 79 NE 423,°115 AmSR 
132, 8 AnnCas 57 (to hold otherwise 
would be to sustain a transaction 
illegal in its character accomplished 
by indirection when it could not be 
done if the methods were direct). 

62. Cumberland Tel., ete., Co. 
State, 100 Miss. 102, 54 S 670, 
LRANS 277. 


Vv. 
39 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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{§ 155] 4. Gas and Electric Companies. An ar- 
rangement by which gas corporations transfer their 
rights to another corporation and bind themselves 
to refrain from competition, thereby destroying all 
competition and securing a monopoly of the gas 
business to the corporation acquiring their rights, is 
in violation of law and contrary to public policy.*? 
So also the acquisition by one gas company of a 
majority of the stock of four other competing gas 
companies, thereby giving it control over the other 
companies and the power ‘to destroy competition and 
monopolize the gas business, is unlawful and against 
public policy.** To combine all the electric light 
and gas interests in the city and put them under 
one management and supervision is in violation of 
a state Anti-Trust Act prohibiting a combination 
of capital, skill, or acts by two or more corporations 
to increase or reduce the price of merchandise, prod- 
uce, or commodities;®° and the fact that the com- 
bination may result in a temporary reduction of 
prices does not make the combination any the less 
objectionable if its object was in restraint of trade 
and to create a monopoly.®* It has been held that 
an attempt to divide up territory in a city by two 
gas companies by which each agrees not to supply 
gas in the other’s territory is void under an ordi- 
nance authorizing one of these companies to supply 
the city with gas, and providing that, if it should 
ever enter into any combination with any company 
concerning rates, its right to furnish gas would 
terminate.** So it has been held that an electric 
company cannot, as a condition precedent to fur- 
nishing current to a customer, require him to refrain 
from purchasing current from any other company 
because the condition is monopolistic in its tend- 
ency.°® On the other hand, where at the time of the 
sale of an electric plant the selling company owned 
the ies electric plant in the city and the purchas- 
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ing company had only its franchise under which it 
thereafter operated the plant purchased at reduced 
rates to consumers, fixed by its charter which was 
not exclusive, no illegal monopoly existed.®? 

[§ 156] 5. Insurance Companies and Business. 
Fixing rates. A combination among insurance com- 
panies or their agents to fix and control rates of 


-Insurance has been held not to constitute an in- 


dictable conspiracy at common law," provided they 
use no unlawful means in accomplishing their pur- 
pose,’ although it was assumed in one of the de- 
cisions so holding, after a review of other decisions 
rendered by the same court, that such a combina- 
tion is against public poliey and void in so far 
as it restrains or prevents free competition in the 
business of insurance.’? In some jurisdictions there 
are express statutory enactments’? which prohibit 
pools, trusts, or combinations among insurance com- 
panies for the purpose of fixing rates of insurance,** 
or of preventing competition in insurance.’®? A com- 
bination of insurance companies or their agents to 
fix the rates of and control surance to be charged 
the public has been held to be within a statute pro- 
hibiting a combination between two or more persons 
or corporations to place the control of business, to 
whatever extent, in the power of trustees by what- 
ever name ecalled,’® or declaring ‘‘unlawful trusts 
and combinations in restraint of trade and prod- 
ucts;’’77 and also within a statute forbidding the 
formation of combinations or confederations to regu- 
late the price of any ‘‘commodity,’’’® although there 
is also authority to the contrary.*® And such a com- 
bination has been held not in violation of a statute 
prohibiting combinations ‘‘for the purpose of regu- 
lating or controlling or fixing the price of any mer- 
chandise, manufactured articles or property of any 
kind;’’8° or of a statute defining a trust as a com- 
bination of two or more persons or corporations to 


63. . Union Gas, ete., Co., 254 
ae 398° °8. NE 768, AnnCas1916B 

01. 

64. Peo. v. Chicago Gas ‘Trust Co., 
130 Ill. 268, 293, 22 NE 798, 17 AmSR 
319, 8 LRA 497, 

“The business of manufacturing 
and distributing illuminating gas by 
means of pipes laid in the streets of 
a city is a business of a public char- 
‘acter; it is the exercise of a fran- 
chise belonging to the State; the serv- 
ices rendered and to be rendered for 
such a grant, are of a public nature; 
companies engaged in such business 
owe a duty to the public; any un- 
reasonable restraint upon the per- 
formance of such duty is prejudicial 
to the public interest and in contra- 
vention of public policy. ... What- 
ever tends to prevent competition 
between those engaged in a’ public 
employment, or business impressed 
with a public character, is opposed to 
public policy and, therefore, unlaw- 
ful. ‘Whatever tends to create a 
monopoly is unlawful as being con- 
trary to public policy.” Peo. v. Chi- 
eago Gas Trust Co., supra. 

Acauisition of stock in another cor- 
ei hateaene generally see supra §§ 109, 

65. San Antonio Gas Co. v. State. 
22 Tex. Civ. A. 118, 54 SW 289. 

66. San Antonio Gas Co. v. State, 


67. Detroit v. Mutual Gas Light 
Co. 43. Mich. 594, 606, 5 NW 1039 
(“The effect of such an agreement is 
precisely the same as a combination 
concerning rates’’). 

68. Perceval v. First Dist. Public 
Serv. Commn., 163 App. Div. 705, 
148 NYS 583. 

69. Saginaw Power Co. v. Saginaw, 
193 Fed. 1008 

70. ®tna Ins. Co. v. Com., 106 Ky. 
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864, 51 SW 624, 21 KyL 508, 45 LRA 
355; Queens Ins. Co. v. State, 86 Tex. 
250, 24 SW 397, 22 LRA 483; Harris 
vy. Com., 118 Va. 746, 73 SE 561, 38 
LRANS 458, AnnCasi913E 597. 

fa] Insurance is not an article of 
merchandise or manufacture, nor one 
of the ‘necessaries of life,” or of 
prime necessity, within the letter or 
spirit of the laws against engrossing. 
Harris v. Com, 113 Va. 746, 73 SE 
ay 38 LRANIS 458, AnnCas1913E 

71. Harris v. Com., supra. 

72. Aitna Ins. Co. v. Com., 106 Ky. 
coe 51 SW 624, 21 KyL 503, 45 LRA 
355. 

73. 

74. 


See statutory provisions. 
State v. Firemen’s Fund Ins. 
Go.,, 152) Mo; 752° SW 595; 45 "GRA 
3863 


fal Acts constituting violation of 
statute.—The agents of the com- 
panies joined a “social club,” and 
hired an employee of the one who 
issued the rate books to act as secre- 
tary. Each policy written by the 
agent was put in an unsealed envel- 
ope, addressed to his company, and 
was then turned over to the secre- 
tary of the club, who compared it 
with ithe rate ‘book, and, if the 
premium charged did not correspond 
therewith, he called upon the agent 
for an explanation. The members of 
the club had an oral agreement to 
abide by the rates fixed on penalty of 
a fine, and violators of the agreement 
were tried by the club. It was held, 
that the club was a pool or trust, 
within the statute. State v. Fire- 
men’s Fund Ins. Co., 152 Mo. 1,752 
SW 595, 45 LRA 363. 

75. State v. American Surety Co., 
91 Nebr. 22, 185 NW 365, AnnCas 
1913B 973. 

76. American F. Ins. Co. v. State, 


75 Miss, 24, 22 S§ 99. 

{al The so-called Lever Act (U. 
|S. Comp. St. Suppl. [1919] §§ 3115- 
1/8e-3115-1/8kk; 8115-1/81-3115-1/8r) 
which does not undertake to take 
charge of the subject of insurance 
does not suspend the Mississippi 
Anti-Trust Act even if it is conceded 
that the act was valid, “the rule is 


that, where the state has jurisdiction 


of a subject and enacts laws thereon, 
such laws are not annulled by the 
exercise of the paramount jurisdic- 
tion of Congress, where Congress has 
jurisdiction paramount to the state 
on the same subject. The effect of 
the enactment of Congress is merely 
to suspend the state law as to the 
subject taken over by Congress, and 
does not displace the state law any 
further.” Nugent v. Robertson, 126 
Miss. 419, 427, 88 S 895. 

77. State v. Phipps, 50 Kan. 609, 
Bre 1097, 34 AmSR 152, 18 LRA 
657. 

78. Beechley v. Mulville, 102 Iowa 
602. 70h NIW & 10.) al INI ao Seago 
AmSR 479; State v. Ross, 4 OhNPNS 
a7 

79. Foster v. Ankenbauer, 14 Oh 
NPNS 637; State v. Bovee, 6 OhNPNS 
337; Queens Ins. Co. v. State, 86 Tex. 
250, 24 SW 397, 22 LRA 483. 

80. Adtna Ins. Co. v. Com., 106 Ky 
aee 51 SW 624, 21 KyL 503, 45 LRA 
oO 

[a] Reason for rule.—‘‘Without 
giving undue weight to the argument 
that the punctuation shows the word 
‘property’ to be qualified by the ad- 
jective ‘manufactured,’ it seems cer- 
tain that the ejusdem generis rule of 
construction does apply, and that 
property referred to in the section 
was property of the same general 
class or nature as: that described pre- 
viously by the words ‘merchandise 
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fix at any standard or figure whereby its price to 
the pubhe shall be in any manner controlled or 
established, any ‘‘article of commerce’’ intended for 
sale, use, or consumption;*! or of a statute making 
punishable a combination of capital to create or 
carry out restrictions in trade;*? but there is au- 
thority to the contrary of this last proposition.$? 


One insurance company in the absence of agree- | 


ment cannot, by independently adopting as its rate 
of insurance the advisory rate of a bureau estab- 
lished by other companies, violate an anti-trust 
statute subjecting to a penalty any corporation 
which becomes a member of, or a party to, any 
pool, trust, combine, or agreement to fix rates of 
insurance.** 

Refusal to give insurance. An agreement or com- 
bination among insurance companies not to write 
insurance for any individual or class of individuals 
is unlawful under an anti-trust statute, making un- 
lawful combinations to prevent or lessen competi- 
tion in the business of insurance or to prevent or 
lessen competition in aid of commerce.*® 

Withdrawal from state and cancellation of poli- 

cies. Although an insurance company may individ- 
ually and of its own motion stop doing business in 
a state and cancel all policies in force therein if 
this is authorized by the policy, yet a combination 
of all the insurance companies doing business in 
the state to withdraw from the state and cancel all 
policies written therein, thereby leaving the citizens 
of the state without adequate insurance protection, 
is an unlawful conspiracy in restraint of trade and 
in violation of a statute forbidding any trust or 
agreement to regulate, control, or fix the price for 
insuring property.*® 

Sale of agencies to corporation. Where several 
local insurance agents sold their agencies to a cor- 
poration formed by them and the sale did not in 
any way affect the premiums for insurance, recipro- 
cal agreements by the sellers to abstain from solicit- 
ing the same kind of insurance business except in 
behalf of the company were not objectionable on the 
ground that the purpose thereof was to stifle com- 
petition in violation of an anti-trust act.” 

Sale of properties to another company. For a life 
insurance company, after determining to dissolve, to 
sell its property to another such company with the 
provision that the other should underwrite its poli- 
cies does not tend to prevent or lessen competition 
within the prohibition of a state anti-trust act.*® 
and manufactured articles.’ The 


word ‘property,’ aS used in the 
statute, does not include the right to 


86. State v. 
America, 
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(Tex. Commn. A.) 238 SW 637. 
Assurance Co. of 


251 Mo. 278, 
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Board of underwriters. A fire underwriter’s as- 
sociation, which, as shown by its constitution and 
by-laws was not organized for profit, but to pro- 
mote the interests of its members, and secure uni- 
formity in insurance customs and practices, estab- 
lish a library for the use of the public as well as 
its members,-inculeate and enforce correct moral 
principles in the transaction of the insurance busi- 
ness, adjust disputes between members, cooperate 
with the state insurance department, and observe 
the law, is not monopolistic or in violation of the 
anti-trust laws of the state, and is a commendable 
association.82 And where such association did not 
limit its membership to certain insurance agents 
only, or seek to limit the volume of insurance busi- — 
ness, or fix premium rates, it did not violate the 
anti-trust laws by enforeing provisions of its con- 
stitution and by-laws forbidding members to have 
business dealings with nonmembers, although the 
effect was harmful to a nonmember, the same rule 
being applicable to all insurance agents not mem- 
bers of the association.°® But an association of 
underwriters organized to secure uniformity in rates 
of premiums, harmony in the conditions of insur- . 
ance, ete., is void in so far as it undertakes to regu- 
late the employment of agents, the time of employ- 
ment, and the compensation to be paid.*t 

Actuarial bureau. Where numerous insurance 
companies under statutory authority organized a 
so-called actuarial bureau, for the fixing of schedules 
of rates, and undertake to formulate rules, as condi- 
tions precedent to membership therein, that would 
have the effect to eliminate competition and create 
a monopoly of the insurance business by certain 


‘favored companies to the prejudice of the publie 


seeking insurance or to the detriment of other in- 
surance companies authorized to do business in the 
state, it is an unlawful association and subject to 
equity jurisdiction at the instance of the attorney © 
general or of an aggrieved company to restrain the 
operation of the agreement.°? 

Extraterritorial effect of statutes.°*% Subjecting 
any foreign or domestic corporation entering into 
any pool or combination for regulating the premiums: 
to be paid for fire insurance to a penalty does not 
apply to pools and combinations effected outside of 
the state, not intended to affect the prices of insur- 
ance in the state; and a foreign insurance company, 
doing business in the state, is not subject to such 
penalty for having, in another state, entered into 


333, ay ae SW 867, 12 KyL 925, 34 
AmSR 2 


158 SW 640, “The vient of one to control his 


enter into a contract of insurance, | 46 LRANS 955, AnnCasl1915A 247. own property as he pleases, and to 
nor to fix the terms upon which such 87. Bloom v. Home Ins. Agency,| employ those necessary to aid him 
a contract will be made.” Aitna Ins.| 91 Ark. 367, 121 SW 2938, 295 (its| in his business upon such terms as 


Co. v. Com., 106 Ky. 864, 876, 51 SW 


object was to sell and transfer a 


may be agreed on, when not in viola- 


624, 21 KyL 503, 45 LRA 355. 

81. Queen Ins. Co. v. State, 86 
Tex. 250, 24 SW 397, 22 LRA 483. 

82. State v. Bovee, 6 OhNPNS 337; 
Queen Ins. Co. v. State, 86 Tex. 250, 
265, 24 SW 397, 22 LRA 483. 

“The word [trade] must be con- 
strued ...as synonymous” with 
‘traffic.’ In this sense it embraces 
the buying and selling of any article 
of commerce, the barter of such arti- 
cles, and their transportation by 
common carriers. But it does not 
embrace the business of insurance, 
which is trade only in the sense that 
it is an occupation or employment.” 
Queen Ins. Co. v. State, supra. 

83: State v. Ross, 4 OhNPNS 
377. 

84. Miller v. Fidelity Union F. 
Ins. Co., 126 Miss. 301, 88 S 711. 

85. Griffin v. Palatine Ins. Co., 


business and the good will of that 
business. To maintain that good will 
in its integrity as a thing of value 
it was essential that the Vendor 
should not solicit and thus destroy 
that custom and trade which he had 
sold. It was therefore not invalid 
for the vendor to agree, for the pur- 
pose of protecting the vendee in his 
purchase of that good will, to abstain 
from engaging in. the — business 
within a limited space and for a 
limited time). 

88. Patton v. American Home L. 
ine COr i (@ReXien ClyaM Ay econ NVA 

Gh 

89. Bersch v. Fire Underwriters 
Assoc., (Mo.) 241 SW 428. 


90. Bersch v. Fire Underwriters 
eR supra (two judges dissent- 
ing 


91. Huston v. Reutlinger, 91 Ky. 


tion of the law of the land, is the rule 
of the common law, and the right of 
the laborer to dispose of his skill 
and industry to whom he pleases, and 
for the price agreed on, is embraced 
within the same rule. In all classes 
of business the employer and the 
employee should be allowed to con- 
tract with each other, unrestrained 
by others who may demand that the 
one shall give more or the other re- 
ceive less, and, as a general rule, 
when restrictions are placed upon 
these rights by combinations or as- 
sociations of men they will be re- 
garded as in violation of law, and 
void.” Huston v. Reutlinger, supra. 

92. National Union F. Ins. Co. v. 
Ce 128 Ark. 367, 194 SW 

4. 
ee In general see supra §§ 86— 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


_ to be effected outside of the state. 
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a combination for fixing the premiums on insurance | 
[§ 157] 6. Exchanges®*—a. Unobjectionable Oper- 
ations or Rules. Operation of an exchange for sales 
‘of a commodity for future delivery under contracts 
providing for actual deliveries, and a clearing asso- 
ciation for offsetting purchases against sales, will 
not be held a conspiracy to restrain trade in viola~- 
tion of the Federal Anti-Trust Act and the Clayton 
Act in the absence of evidence that the exchange 
and the clearing house and their officers produced or 
attempted to produce a disturbance of the market, 
although the exchange and clearing association were 
used by other persons to cause a rise in prices of 
the commodity pursuant to a conspiracy.® <A 
““eall’’ rule of an exchange, prohibiting members 
from purchasing or offering to purchase, during 
the period between the session of the exchange 
termed the ‘‘call’’ and the opening of the regular 
~ session of the next business day, grain ‘‘to arrive,’’ 
at a price other than the closing bid at the ‘all, Lie 
is not in violation of the Federal Anti-Trust Act. oF 
A statute forbidding a combination ‘‘in restraint 
of trade or competition in the importation, trans- 
portation, manufacture, purchase, or sale of any 
_ product or commodity in this state or any article 
or thing bought or sold whatsoever,’’ and giving to 
‘Cany person injured in his business or property’’ 
by such combination the right to ‘‘recover three- 
fold the damages by him sustained,’’ has been held 
not to give to a commission merchant a cause of 
action against other commission merchants engaged 
in buying and selling live stock for entering into a 
pool and combination neither to sell to, nor buy 
from, him live stock, nor to permit any other com- 
mission merchant to remain a member of their live 
stock exchange who either sells to, or buys from, 
him.%7 
Furnishing quotations. Inasmuch as, until volun- 
tary publication of its market quotations, an ex- 
change has a right of property in them®® and, 
according to the weight of authority, may give out 
its quotations to such persons only as it sees fit 
to nominate, excluding all others,®® it has been held 
that a contract between an exchange and a tele- 
graph company whereby the telegraph company 
agreed not to furnish quotations to any person with- 


out the consent of the exchange is not in restraint ! 
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of trade at common law.? Nor is it in violation 
of the Federal Anti-Trust Act? or of the Clayton 
Act.3 

Uniform fixed commission charge. Although there 
is some authority to the contrary,* according to the 
better view, rules or by-laws of an exchange which 
require all members of the exchange to charge a 
uniform and fixed commission for buying and selling 
commodities, for their services, are not in violation 
of state® or Canadian anti-trust acts,® the view he- 
ing taken that their direct and necessary tendency 
is neither to restrain trade by preventing compe- 
tition in the business of buying and selling grain, 
nor to limit, fix, control, maintain, or regulate the, 
price or production of any article of trade, manu- 
facture, or use bought and sold within the state, 
or to prevent or limit competition in the purchase 
and sale thereof.” 

Miscellaneous rules. Other rules held not objec- 
tionable as in restraint of trade or as creating 
a monopoly are: No member of the exchange shall 
be allowed to pay any order buyer or salesman any 
sum of money as a fee for buying cattle from, or 
selling cattle to, such party;® no member of the 
exchange shall employ any person to buy or sell 
cattle unless such person holds a certificate of mem- 
bership in the exchange;® the exchange will not 
recognize any yard trader unless he is a member of 
the Traders’ Live Stock Exchange;® when there are 
two or more parties trading together as partners, 
they shall each and all of them be members of the 
exchange.1t. A regulation forbidding members from 
buying track wheat at country points during market 
hours on the exchange is not an unlawful restraint 
of trade? A resolution of an exchange which pro- 
hibits any member from transacting any business 
with or for any member of a rival exchange not 
adopted from any bad motives, but to protect its 
own interest, is not an illegal combination in re- 
straint of trade in violation of a state anti-trust 
act.1° Rules prohibiting members from doing busi- 
ness with a suspended or expelled member do not 
make it an illegal combination in restraint of trade, 
under a statute prohibiting persons engaged in sell- 
ing any article of commerce from entering into 
any understanding to limit competition by refusing 
to buy or sell from or to any other person.1# 

[§ 158] b. Objectionable Operations or Rules. On 


93. State v. Lancashire F. Ins. | 324, 168 SW 934. 98. See Exchanges § 50. 
Co., 66 Ark. 466, 51 SW 633, 45 LRA [a] Reason for rule—Such a 99. See Exchanges § 5. 
348. commission merchant is not engaged|} 1. Chicago Bd. of Trade vy. Chris- 
94. Use of machinery of an ex-|in trade, but is simply the agent of| tie, 198 U. S. 236, 25 SCt 637, 49 L. 
change for promoting corners see} those who are. Nor could a combina-! ed. 10381. See generally Contracts 
tion between the other commission | § 410 et seq. 


supra § 112. 

95. U.S. v. New York Coffee, etc., 
Exch., 263 U. S. 611, 619, 44 SCt 225, 
68 L. ed. 475. See Chicago Bd. of 
Trade v. Christie Grain, etc., Co., 194 


WiS.2634) 24°SCEi86L, 48 "Ls ed: "1159 
(as inferentially supporting this 
view). 


“The usefulness and legality of 
sales for future delivery, and of fur- 
nishing an Exchange where under 
well-defined limitations and rules the 
business can be carried on, have 
been fully recognized by this Court 
in Chicago Bd. of Trade v. Christie 
Grain. etc., Co., 198 U. S. 236, 246, 25 
SCt 637, 40 L. ed. 1031. Those who 
have studied the economic effect of 
such exchanges for contracts for 
future deliveries generally agree that 
they stabilize prices in the long run 
instead of promoting their fluctua- 
tion.” U.S. v. New York Coffee, etc., 

xch., supra. 

Bea.” Chicago Bd. of Trade v. U. S,, 
246 UW. S. 231, 38 SCt 242, 62 L. ed. 
683. 

97. Co-Operative Live Stock 

Commn. Co. v. prownine: 260 Mo. 


“restraint of 
competition the importation, 
transportation, manufacture, pur- 
chase, or sale of any product or 
commodity in this state.” Nor are 
such other commission merchants 
purchasers within the meaning of 
the statute, since the combination 
was not entered into for the purpose 
of doing the things prohibited by the 
statute, but solely to injure such 
merchant’s commission business. In 
order that such commission mer- 
chant may have a cause of action 
under such statutes against the other 
commission merchants composing 
the association or exchange, it is 
necessary both to allege and prove 
that as a result of such combination 
injury resulted to plaintiff’s patrons 
or customers, or to stock raisers or 
shippers, or to the trade in live 
stock at the particular stock yards, 
or that importation of live stock 
thereto or transportation of live stock 
therefrom was lessened. Co-Opera- 
tive: slivewsotock *Commin. Co, Vv: 
Browning, 260 Mo. 324, 168 SW 934. 


result in 


in 


merchants 


2. Chicago Bd. of Trade v. Chris- 
tle, EIS) ULUSe! 236fF25 NSCS Fd Oia. 
ed. 1031; Moore v. New York Cotton 


a 296 Fed. 61 [aff 291 Fed. 
3. Moore v. New York Cotton 
1 Hxch., supra. 


4, State v. Wilson, 73 Kan. 334, 
80 P 639, 84 P 737, 117 AmSR 479. 

5. State v. Duluth Bd. of Trade. 
107 Minn. 506, 121 NW _ 395, 28 
LRANS 1260. 

6 Rex v. Gage, 18 Man. 175. 

7. :State v. Duluth Bd. of Trade, 
107 Minn. 506, 121 NW 395, 23 
LRANS 1260. 

&. Anderson v. U. S.; 171 U. S. 604, 
19 SCt 50, 43 L. ed. 300. 

9. Anderson v. U. S., 

10. Anderson v. U. S., supra. 

11. Anderson v. U. S., supra. 

12. Rex v. Gage, 18 Man. 175. 

13. Heim v. New York Exch., 64 
Misc. 529, 118 NYS 591 [aff 138 App. 
Div. 96, 122 NYS 872]. 

14. Gladish v. Kansas City Live 
Suge: Exch., 113 Mo. A. 726, 89 SW 


supra. 


164 [41 C.J] 
the other hand, where the object of an exchange is 
to prevent, so far as possible, trading in live stock 
in the markets of a city by anyone except members 
of the exchange, by such unlawful means as employ- 
ing detectives to discover transactions with out- 
siders, to warn against such practices, and to re- 
port them if persisted in, by committee hearings 
upon such eases, by the discipline of members, by 
the enforcement of boycotts and by other means, 
the exchange is an unlawful combination and trust 
to restrict the pursuit of business and prevent com- 
petition and is in violation of state anti-trust stat- 
utes.° And members of a live stock traders’ ex- 
change are guilty of a violation of a state anti-trust 
‘act where, by compact, rules, and combined effort, 
they exclude from the stock yards all dealers in live 
stock except themselves, and by boycotting and 
threats of boycotting have intimidated commission 
merchants and other exchanges from dealing with 
any other traders except themselves, and have thus 
limited competition in the trade and given them- 
selves control of the market.1® Other rules of an 
exchange for dealing in fish held an unlawful re- 
straint of trade are: A rule assessing dealers a cer- 
tain amount of the price of fish purchased;1" a rule 
limiting the privileges of the exchange to wholesale 
fresh fish dealers and prescribing conditions upon 
which a dealer shall be regarded as a wholesale 
fish dealer;*® a rule precluding commission men 
having privileges of the exchange from selling to 
retailers;!® and a rule requiring fishermen to pay 
a certain percentage on the highest bid made for 
their fish, although the bid is not accepted.2® And 
it has further been held that the purchase and sale 
by a fish exchange of fish on its own account and 
for others unreasonably restrains trade,*! and also 
that a by-law of a live stock exchange, which pro- 
hibits members from employing trade solicitors not 
members of the association, which limits the number 
of solicitors that may be employed by members in 
certain states, and which provides that the solici- 


15. State v. Aikins, 83 Kan. 792, 
112° P 605. 
i6. State v. Kansas City Live 


Stock Exch., 211 Mo. 181, 109 SW 675, | such reports.” 
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Maple Flooring Mfrs.’ |a 


[§§ 158-159 


tors must be paid a fixed salary and not allowed 
to work on commission, is in restraint of trade and 
commerce, and hostile to publie welfare.?? 

[§ 159] 7. Associations for Gathering and Dis- 
seminating Trade Information. The Federal Anti- 
Trust Act does not repeal economic laws or prohibit 
the gathering and dissemination of information.*$ 
Hence, trade associations or combinations of per- 
sons or corporations that unite in gathering and 
disseminating information in trade journals and 
statistical reports on industry, to gather and publish 
statistics as to the amount and cost of production 
of commodities in interstate commerce, and to re- 
port market prices and stocks of goods or commodi- 
ties on hand, are not engaged in unlawful conspira- 
cles 1n restraint of trade merely because the ultimate 
result of their efforts may be to stabilize or bring 
about uniformity of prices or limit production 
through a better understanding of economic lame 
and a more general ability to conform to them.** 
Nor do they engage in unlawful restraint of com- 
merce by meeting “and discussing such information 
and statistics without, however, reaching or attempt- 
ing to reach any agreement or any concerted action 
with respect to prices or’ production or restraining 
competition.”® Restraint upon free competition be- 
gins only when improper use is made of that infor- 
mation through any concerted action which operates 
to restrain the freedom of action of those who buy 
and sell.2° Nevertheless, any agreement or con- 
certed action to use trade information properly 
gathered and disseminated to lessen production ar- 
bitrarily, or to raise prices beyond the levels of 
production in price which would prevail if no such 
agreement or concerted action ensued, constitutes 
a restraint of commerce and is illegal;?* and the 
fact that there is no specific or express agreement 
to restrict trade or increase prices is of no conse- 
quence where such is the necessary effect of what 
the members of the combination actually agree to 
do. 28 


holders in a corporation or joint own-]and distributors of linseed oil, cake, 
ers of a trade journal, engaged in the 
business of compiling and publishing 


and meal, by means of subscriptions, 
to a so-called exchange, conducted by 
so-called bureau, whereby each 


124 AmSR 776. 

17. U. S..v. New England Fish 
Exch., 258 Fed. 732 (the rule tends to 
increase the price of fish to the con- 
sumer). 

18. U. S. v. New England Fish 
Exch., supra. 

19. U. S. v. New England Fish 
Exch., supra (the rule should be 
amended to allow sales to all deal- 


ers). 

20. U. S. v. New England Fish 
Exch., supra (the rule tends to com- 
pel the sale whether fishermen are 
satisfied with the bid or not). 

21. U. S. v. New England Fish 
Exch., supra. 

22. Peo. v. Chicago Live Stock 
Exch., 170 Ill. 556, 48 NE 1062, 62 
AmSR 404, 39 LRA 373. 

23. Maple Flooring Mfrs.’ Assoc. 
VOSS OCU Mioseoosy, 40) Ct 1b78, 
592, 69 L. ed. 1098; Berenson v. H. G, 
Vogel Conlin, (Mass.) 148 NE 450. 

24. Cement Mfrs.’ Productive As- 


soe. v. U. S., 268 U. S. 588, 45 SCt 
586, 592, 69 L. ed. 1104 [rev 294 
Fed. 309]; Maple Flooring Mfrs.’ 


Assoc. v. U. S., 268 U. S. 5638, 45 SCt 
57 592, 69 Le ed. 10938: 
[a] Reason for rule.—‘‘Sellers of 
any commodity who guide the daily 
conduct of their business on the basis 
of market reports would hardly be 
deemed to be conspirators engaged 
in restraining of interstate commerce. 
They would not be any the more so 
merely because they became stock- 


A'SSOCH Ve WU. 85 268 Us Sy) 56en 5842 
45 SCt 578, 69 L. ed. 1098. 


25. Maple Flooring Mfrs.’ Assoc. 
Vay Win Ses Up la. 
[a] Reason for rule.—‘‘Competi- 


tion does not become less free merely 
because the conduct of commercial 
operations becomes more intelligent 
through the free distribution of 
knowledge of all the essential fac- 
tors entering into the commercial 
transaction. General knowledge that 
there is an accumulation of surplus 
of any market commodity would un- 
doubtedly tend to diminish produc- 
tion, but the dissemination of that 
information cannot in itself be said 
to be restraint upon commerce in 
any legal sense. The manufacturer 
is free to produce, but prudence and 
business foresight based on _ that 
knowledge influences free choice in 
favor of more limited production.” 
Maple Flooring Mfrs.’ Assoc. vy. U. S., 
268 U. S. 568, 583, 45 SCt 578, 592, 69 
L. ed. 1098. 

26. Maple Flooring Mfrs.’ Assoc. 
Vint Sasi268 U.S, 568, 453 SOuipTs, 
592, 69 L. ed. 1093. 

27. Maple Flooring Mfrs.’ Assoc. 
v. U. S., ‘supra; U. 'S:- va American 
Linseed Oil Co., 262 U.S. 371, 43 SCt 
607, 67 L. ed. 1035; American Column, 
ete!, Co. v.00. Sh) 250 eS onan ae 
SCt 114, 66 L. ed. 284 [aff 263 Fed. 


[a] Rule applied.—A combination 
large competing 


subscriber was required to reveal in- 
timate details of its affairs, and fur- 
nish a schedule of prices and terms, 
and adhere thereto, unless more 
onerous ones were obtained, until 
prepared to give immediate notice 
of departure therefrom for relay by 
the bureau, and agreed to attend 
monthly meetings, and report mat- 
ters of interest, and comply with all 
reasonable requirements of the bu- 
reau, and divulge no secrets, has a 
necessary tendency to suppress com- 


petition, and is unlawful under the 
Sherman Act. U. S. v. American 
Linseed: Oil .Co., 262 U. S..371, 43° SCt 


607, 67 L. ed. 1035 [rev 275 Fed. 939].. 

28. American Column, etec., Co. v. 
Up Sa725" Us Sy 82 t,2 42 SCtescl4enee 
L. ed. 284 [aff 263 Fed. 147 (three 
judges dissenting)]. 


[a] “Open competition pla: 
The so-called “open competition 
plan,” under which competitors ex- 


change information as to sales made 
by them, prices charged, and other 
details of their business through the 
medium of an association, for the 
purpose .of stabilizing prices, as 
practiced and carried out by an asso- 
ciation of hardwood lumber manu- 
facturers, whose members produced 
one third of the total production of 
hardwood lumber of the United 
States, and which held meetings at 
which, and issued market letters and 
sales reports in which, restricted 


manufacturers ' production and increased prices were 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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To prevent. perpetration of fraud by purchasers of 
merchandise. The gathering and dissemination of 
information by a manufacturers’ association which 
will enable its members to prevent buyers from pro- 
curing fraudulent contracts or to prevent the fraud- 
ulent securing of deliveries of merchandise on the 
pretense that the member is bound to deliver it by 
his contract, is not an unlawful restraint upon com- 
merce and in violation of the Federal Anti-Trust 
Act, where the members are left free to act upon 
the information or not as they choose,?° even though 
in the ordinary course of business most sellers would 
refuse to make deliveries for which they were not 
legally bound,®° and even though such information 
is gathered and disseminated by those who are en- 
gaged in the trade or business principally con- 
cerned.*+ So also the fact that a wholesale grocers’ 
association distributed to its members merely for 
their information lists of retailers who were re- 
ported as having failed to pay for merchandise 
bought by them is not a violation of the Federal 
Anti-Trust Act.*? 

To obtain information necessary to make bids. 
The formation by representatives of manufacturers 
of automatic sprinkler systems of a bureau to obtain 
information necessary to submit bids is not in viola- 
tion of the federal or state anti-trust acts as con- 
stituting an attempt to monopolize interstate trade, 
to form a trust or conspiracy in restraint of trade, 
or to stifle competition in the supply or price of 
sprinkler systems.** So also it has been held that 
the furnishing of lists and specifications on which 
to base bids through a bureau by an association of 
millmen was not in restraint of trade and in ‘viola- 


urged, contributing greatly to an 
extraordinary increase in prices, is 
a combination to restrict competition 
and restrain interstate commerce, in 


tinguishing 
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trade or stock exchanges. 
t and sufficient difference 
is that the published reports go to 


[41 C.J.] 165 


tion of a state anti-trust statute, although the 
tendency was to lessen competition where this result 
was incidental to the main purpose of effecting a 
saving for its members and not the main purpose 
of the organization,?+ and that a requirement of 
by-laws of a mill listing bureau, prohibiting mem- 
bers from making their own lists in bidding on 
stock millwork, except in instances involving work 
of minor character, and requiring use of lists pre- 
pared by the bureau, is merely a saver of time and 
expense to members and builders, and a proper 
guaranty of financial support of the bureau by mem- 
bers, and not an illegal restraint of competition.%® 
The establishment of a millmen’s association of a 
bureau to furnish members with lists and estimates 
on which to base bids, provision for access to books 
of members by accredited representatives of the 
bureau to determine liability of members for sup- 
port of the bureau is not illegal, in absence of a 
showing that the plan and operation of the bureau 
itself were illegal.*® 

Information for retailers of sales by wholesalers 
to customers, cooperative associations, etc. Associa- 
tions of retailers which gather and issue to their 
members lists of wholesalers doing an interstate 
business, who sell direct to customers, codperative 
associations, and mail order houses, with the pur- 
pose and effect of influencing the members receiv- 
ing the information to cease buying from the whole- 
salers so designated or to prevent the wholesalers 
from selling to anyone except members of the asso- 
ciation are, together with their members, guilty of 
conspiring to restrain interstate commerce in viola- 
tion of the Federal Anti-Trust Act.*? 


One dis-| legally bound. Cement Mfrs.’ Protec- 
tive Assoc. v. U. S., 268 U. S. 588, 45 


SCt 586, 592, 69 L. ed. 1104 (three 


violation of the Sherman Anti-Trust 
Act. American Column, etce., Co. v. 
WEES se2o le OU, 9) %ol ty 40) 4a" SOt 114, 
66 L. ed. 284 [aff 263 Fed. 147 (three 
judges dissenting)] (‘‘The ‘Plan’ is, 
essentially, simply an expansion of 
the gentlemen’s agreement of former 
days, skilfully devised to evade the 
law. To call it open competition be- 
cause the meetings were nominally 
open to the public, or because some 
voluminous reports were transmitted 
to the Department of Justice, or 
because no specific agreement to re- 
strict trade or fix prices is proved, 
cannot conceal the fact that the fun- 
damental purpose of the ‘Plan’ was 
to procure ‘harmonious’ individual 
action among a large number of natu- 
rally competing dealers with respect 
to the volume of production and 
prices, without having any specific 
agreement with respect to them, and 
to rely for maintenance of concerted 
action, in both respects, not upon 
fines and forfeitures as in earlier 
days, but upon what experience has 
shown to be the more potent and de- 
pendable restraints, of business honor 
and social penalties,—cautiously re- 
inforced by many and elaborate re- 
ports, which would promptly expose 
to his associates any disposition in 
any member to deviate from the tacit 
understanding that all were to act 
together under the subtle direction of 
a single interpreter of their common 
purposes, as evidenced in the minute 
reports of what they had done and 
in their expressed purposes as to 
what they intended to do. In the 
presence of this record it is futile 
to argue that the purpose of the 
‘Plan’ was simply to furnish those 
engaged in this industry, with widely 
seattered units, the equivalent of 
such information as is contained in 
the newspaper and government pub- 
lications with respect to the market 


both seller and buyer, but these re- 
ports go to the seller only; and an- 
other is that there is no skilled inter- 
preter of the published reports, such 
as we have in this case, to insistently 
recommend harmony of action likely 
to prove profitable in proportion as it 
is unitedly pursued’’). 

29. See cases infra note 30. 

30. Cement Mfrs.’ Protective As- 
SOC YV. Ua Ss5 208, Ui Ss OSes ton wee 
586, 592, 69 L. ed. 1104 [rev 294 Fed. 
390] (three judges dissenting on the 
ground that the facts in the case 
bring it within the rule stated 
American Column, etc., Co. v. U. S., 
We v. American Linseed Oil Co., 
supra this section). See, as tending 
to support this view Swift v. U. S., 
196) UA S375, 395 note, 25 Set 276, 
279, 49 L. ed. 518 (where the court 
approved a decree which provided 
that defendants should not ‘be re- 
strained “from establishing and 
maintaining rules for the giving of 
credit to dealers where such rules in 
good faith are calculated solely to 
protect the defendants against dis- 
honest or irresponsible dealers’’). 

[a] Rule applied.—Cement Manu- 
facturers’ Protective Association’s 
gathering and dissemination of in- 
formation regarding specific job con- 
tracts, whereby purchasers or con- 
tractors bidding for specific jobs were 
given options to purchase cement for 
the particular job at a price guaran- 
teed against decline or increase, for 
the purpose of preventing purchasers 
or contractors having a favorable 
price, from obtaining more cement 
than they-actually used on the job 
involved, which information mem- 
bers of the association were left free 
to use or act upon as they chose, is 
not an unlawful restraint of com- 
merce in violation of the Federal 
Anti-Trust Act, although in ordinary 
course of business most sellers would 
act upon the information and refuse 


for commodities sold on boards of! deliveries for which they were not 


judges dissenting). 

31. Cement Mfrs.’ Protective As- 
soc. v. U.S. 268 U. S. 588, 45 SCt 
586, 592, 69 L. ed. 1104. 

32. . S. v. Southern California 
Ayla takes Grocers’ Assoc., 7 F. (2d) 
44. 

83. Berenson v. H. G. Vogel Co., 
Inc., (Mass.) 148 NE 450. 


34. State v. Carondelet Planing 
Mill Co., (Mo.) 274 SW 780. 

35. State v. Carondelet Planing 
Mill Co., supra. 

36. State v. Carondelet Planing 


Mill Co., supra. 

37. Eastern States Retail Lumber 
Dealers’ Assoc. v. U. S., 234 U. S. 600, 
34 SCt 951, 58 L. ed. 1490, LRA1915A 
788 [aff 201 Fed. 581]; U. S. v. Hollis, 
246 Fed. 611. See State v. Adams 
Lumber Co,, 81 Nebr. 392, 116 NW 
302 (as tending to sustain this view). 

{a] Reasom for rule.—‘“‘The circu- 
lation of these reports not only tends 
to directly restrain the freedom of 
commerce by preventing the listed 
dealers from entering into competi- 
tion with retailers ... but it directly 
tends to prevent other retailers who 
have no personal grievance against 
him and with whom he might trade 
from so doing, they being deterred 
solely because of the influence of the 
report circulated among the members 
of the associations. In other words, 
the trade of the wholesaler with 
strangers was directly affected, not 
because of any Supposed wrong which 
he had done to them, but because of 
the grievance of a member of one of 
the associations, who had reported a 
wrong to himself, which grievance 
when brought to the attention of 
others it was hoped would deter 
them from dealing with the offending 
party. This practice takes the case 
out of those normal and _ usual 
agreements in aid of trade and com- 
merce which may be found not to he 
within the act and puts it within the 
prohibited class of undue and unrea- 
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[§ 160] 8. Cooperative Agricultural Marketing | 


Associations®**—a, Origin and Purpose... Under ex- 
press statutory authority,®® codperative marketing 
associations composed of the growers or producers 
of agricultural, or fructicultural products are now 
to be found in many of the states and in every sec- 
tion of the country,*® and their origin and growth, 
it has been well said, is founded upon a pressing 
economic necessity.44_ The purpose of this legisla- 
tion is by combination of the producers to obtain 
for them a fair and reasonable price for their prod- 
ucts without inereasing the cost to the consumer,*? 
but rather to reduce the price for the benefit of the 
consumer.**? And the methods contemplated to ob- 
tain this result are: (1) To eliminate wasteful and 
expensive methods of marketing,** which result in 
an unconseronable spread between what is paid the 
producer and what is charged the consumer,*? by 
making the distribution of agricultural products be- 
tween “producers and consumers as direct as can 
efficiently be done,#® and minimizing the expense of 
the middleman.** (2) To protect the producer 
against combination of buyers to depress the price 
paid him**—that is, to prevent artificially forced 
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reduction in prices*?—and also to prevent the com- 
bination from increasing the price to the consumer.*? 
(3) To create new markets by studying market 
problems from the standpoint of the consumer.*? 
(4) To create a greater demand for farm produets,°? 
by furnishing the consumer a regular supply at a 
lower price.®*_ (5) By use of a rational method 
of putting the products on the market from time 
to time when there is a legitimate demand therefor, 
to prevent a supply greater than the demand,°** and 
thus prevent flooding the market,°> and by the ex- 
tension of credit to producers to enable this to be 
done.*® 

[§ 161] b. Validity of Statutes Authorizing As- 
sociations. While state legislatures may not enact 
laws authorizing associations to cause artificial 
scarcity of necessaries or commodities of trade, or 
unreasonably increase their cost to the consumer,®* 
the validity of statutes organizing cooperating mar- 
keting associations has been uniformly upheld as 
against objections that they were in violation of fed- 
eral or state anti-trust legislation ;°8 and their valid- 
ity has also been upheld as against objections that 
they were in violation of organic laws of the state,°? 


sonable restraints, such as was the 
particular subject of condemnation.” 
Eastern States Retail Lumber Deal- 
ers> Assoc. vs UU. Sif02384) U.S... 600, 
612, 34 SCt 951, 58 L. ed. 1490, LRA 
1915A 788. 

33. See also Industrial 
tive Societies 31 C. J 

39. See statutory provisions. 


Codpera- 


40. Warren v. Alabama Farm 
Bureau Cotton Assoc, 213 Ala. 61, 
104 S 264. 

41. Warren v. Alabama Farm 


Bureau Cotton Assoc., supra. 

“The co-operative marketing sys- 
tem was forced into existence to 
guarantee fair prices to the producer, 
a fair wage for labor, and to prevent 
extortion upon the consumer. To- 
bacco Growers’ Co-op. Assoc. v. 
Jones, 185 N. C. 265, 117 SH 174, 179, 
33 ALR 231. 

42. Ala.—Warren Vv. Alabama 
Farm Bureau Cotton Assoc., 213 Ala. 
61, 104 S 264. 

Ind.—Burley Tobacco Soc. v. Gil- 
laspy, 51 Ind. A. 583, 100 NE 89. 

Ky.—Owen County Burley Tobacco 
Soc. v. Brumback, 128 Ky. 137, 107 
SW 710. 

Minn. __Minnesota Wheat Growers’ 
Co-op. Marketing Assoc. v. Huggins, 
203 NW 420. 

N. C.—Tobaceco Growers’ Co-op 
Assoc. v. Jones, 185 N. C. 265, 117 SE 
174, 33 ALR 2381. 

Wis.—Northern Wisconsin Co-op. 
Tobacco Pool v. Bekkedal, 182 Wis. 
571, 197 NW 936. 

43. Dark Tobacco Growers’ Co-Op 
Assoc. v. Dunn, 150 Tenn. 614, 266 
SW 308; Northern Wisconsin Co-op. 
Tobacco Pool v. Bekkedal, 182 Wis. 
571, 197 NW 936. 

44. Ala.—Warren Vv. Alabama 
Farm Bureau Cotton Assoc., 213 Ala. 
61, 104 S 264 

‘Minn.—Minnesota Wheat Growers’ 
Co-op. Marketing Assoc. v. Huggins, 
203 NW 420. 

N. C.—Tobacco Growers’ Co-op. 
Agsoec. v. Jones, 185 N. C. 265, 117 
SH 174, 33 ALR 231. 

Wash.—Pierce County Dairymen’s 
Assoc. .v. Templin, 124 Wash. 567, 
215 P 352. 

Wis.—Northern Wisconsin Co-op. 


Tobacco Pool v. Bekkedal, 182 Wis. 
571, 197 NW 936. 
45. Northern Wisconsin Co-op. 


Tobacco Pool v. Bekkedal, supra. 
46. Dark Tobacco Growers’ Co-Op. 
Assoc. v. Dunn, 150 Tenn. 614, 266 
SW 308. 
47. Minnesota Wheat Growers’ 
* Co-op. Marketing Assoc. v. Huggins, 
(Minn.) 203 NW 420. 


4s. Ala.—Warren Ve Alabama 
Farm Bureau Cotton Assoc., 2138 Ala. 
61, 104 S 264. 

Ky.—Owen County Burley Tobacco 
Soc. v. Brumback, 128 Ky. 1387, 107 
Siw. 710, 32: KyL 916. 

Minn.—Minnesota Wheat Growers’ 
Co-op. Marketing Assoc. v. Huggins, 
203 NW 420. : 

N. C.—Tobacco Growers’ Co-op. 
Assoc. v. Jones, 185 N. C. 265, 117 SEH 
174, 33 ALR 231. 

Oh.—Burley Tobacco Growers’ Co- 
Op. Assoc. v. Gardner, 25 OhNPNS 1. 

49. Tobacco Growers’ Co-op. ASs- 
soc. v. Jones, 185 N. C. 265, 117 SE 
174, 33 ALR 2381. 

[a] Inability of producer te com- 
bat combination.—Single handed the 
producers are unable to combat or 
deal on terms of equality with trusts 
and combinations that control the 
markets in which the producers are 
obliged to dispose of their products. 
Owen County Burley Tobacco Soe. v. 
Brumback, 128 Ky. 137, 107 SW 710, 
32 KyL 916. 

50. Warren v. Alabama Farm Bu- 
reau Cotton Assoc., 213 Ala. 61, 104 
S 264; Tobacco Growers’ Co-op, As- 
SOC IV. JONES, Lob IN Ofi265, whey iS 
174, 33 ALR 231. 

51. Dark Tobacco Growers’ Co-op. 


Assoc. v. Dunn, 150 Tenn. 614, 266 
SW 308. 
52. Dark Tobacco Growers’ Co-Op. 


Assoc. v. Dunn, supra. 

53. Owen County Burley Tobacco 
Soc. v. Brumback, 128 Ky. 137, 170 
SW 710, 32 KyL 916; Northern Wis- 
consin Co-op. Tobacco Pool v. Bekke- 
dal, 182 Wis. 571, 197 NW 936. 

64. Warren v. Alabama Farm Bu- 
reau Cotton Assoc., 213 Ala. 61, 104 
S 264; Brown v. Staple Cotton Co-op. 
Assoc., 132 Miss. 859, 96 S 849; Dark 
Tobacco Growers’ Co-Op. Assoc. vy. 
Dunn, 150 Tenn. 614, 266 SW 308. 

55. Washington Cranberry Grow- 
ers’ Assoc. v. Moore, 117 Wash. 430, 
201,P 773,204 P 811) 25 ALR 1077. 


66. Warren v. Alabama Farm Bu- 
peau on Assoc., 213 Ala. 61, 104 


57. Warren v. Alabama Farm Bu- 
reau Cotton Assoc., supra. . 
58. Ala.—Warren v. Alabama 
Farm Bureau Cotton Assoec., supra; 
Ex p. Baldwin County Producers’ 
Corp., 203 Ala. 345, 838 S 69. 
Cal.—Anaheim Citrus Fruit Assoc. 
v. Yeoman, 51 Cal. A. 759, 197 P 959. 
Colo.—Rifle Potato Growers’ Co- 
Op. Assoc. v. Smith, 240°P 987. 
Kan.—Kansas Wheat Growers’ As- 
soc. v. Charlet, 118 Kan. 765, 236 P 
657; Kansas Wheat Growers’ Assoc. 


V..ochulte, .113- Kan. “6720121 6s eatin 

Ky.—Potter v. Dark Tobacco Grow- 
ers’ Co-op. Assoc., 201 Ky. 441, 257 
SW 33; Com. v. Hodges, 137 Ky. 233, 
125 SW 689. 

Minn.—Minnesota Wheat Growers’ 
Co-op. we euns, Assoc. v. Huggins, 
203 NW 4 

Mines eco v. Staple Cotton Co- 


op. Assoc., 132 Miss. 859, 96 S 849. 
N. Y.—Castoriand Milk, etc:, Cor-ws 
Shantz, 179 NYS 131. 


N. C.—Tobacco Growers’ Co-op. As- 
soc. 'v. Jones, 185 N.C. 265, 117° Sh 
174, 33 ALR 231. 

Oh.—Burley Tobacco Growers’ Co- 
Op. Assoc. v. Gardner, 25 OhNPNS 1. 

Or.—Oregon Growers’ Co-op. As- 
soc. v. Lentz, 107. Or; 561, 212 P Site 

Tenn.—Dark Tobacco Growers’ Co- 
Op. Assoc. v. Dunn, 150 Tenn. 614, 
266 SW 3808; Dark Tobacco Growers’ 
Co-Op. Assoc. v. Mason, 150 Tenn. 
228, 263 SW 60. 

Tex.—Texas Farm Bureau’ Cotton 
Assoc. v. Stovall, 118 Tex. 273, 253 
Sw 1101; Hollingsworth vy. Texas 
Hay Assoc., (Civ. A.) 246 SW 1068. 

Wash. — Washington Cranberry 
Growers’ Assoc. v. Moore, 117 Wash. 
Fetus 201 P 773,.204 P 811,25 ALR 

Wis.—Northern Wisconsin Co-op. 
Tobacco Pool vy. Bekkedal, 182 Wis. 
571, 197 NW 936. 

[a] The Clayton Act (1) clearly 
excludes agricultural organizations 
from the terms of the Federal Anti- 
Trust Act. Burley Tobacco Growers’ 
Co-Op. Assoc. v. Gardner, 25 OhNPNS 


1. (2) “The Sherman Act as [sol 
amended is itself expressive of a 
change in the public attitude and 


policy toward agricultural and hor- 
ticultural pursuits in relation ta 
other business activities and a recog- 
nition of a necessity for the public 
welfare of permitting organization 
among such citizens to enable them 
to meet justly and without undue 
advantage the conditions they en- 
counter in necessary trade relations 
with other citizens, or rather groups.” 
Potter v. Dark Tobacco Growers’ Co- 
op. Assoc., 201 Ky. 441, 445, 257 SW 


33. i 

59. Warren v. Alabama Farm Bu- 
reau Cotton Assoc., 213 Ala. 61, 104 
S 264; Minnesota Wheat Growers’ 
Co-op, Marketing Assoc. v. Huggins, 
(Minn.) 203 NW 420; Hollingsworth 
v. Texas Hay Assoc., (Tex. Civ. A.) 
246 SW 1068. And see cases infra 
this note. 

[a] Minnesota statutes. — The 
Minnesota Marketing Act does not 
contravene a section of the consti- 


For later cages, developments and changes in the law see cumulative Annotations, same title, page and note number, 


- or of the equal protection clause,® or of the due 
_ process clause of the federal constitution.* 
statutes merely protect the producer against op- 
_ pression and constitute a reasonable restraint not 


We 


and monopolies. 


“§§ 161-162] 


injurious to public interest.®? 


[§ 162] c. Lawfulness of Associations. 
tive marketing associations organized under such 
~statutes®* have uniformly been held lawful combina- 
tions and not in restraint of trade and not monopo- 
lies in the sale of the products handled by them,** 
and therefore not within the condemnation of state 


constitutional provisions®> or of 


acts,°* aimed at combinations in restraint of trade 
And the fact that a cooperative 
marketing association is large and powerful,*? and 
may sometimes be guilty of coercion or suppression 
arbitrary fixing, and maintenance 
of prices,®* or other acts making combination ille- 
gal,°° does not render it an unlawful combination 


of competitors, 


or trust. 


Not analogous to combinations in restraint of 
An orderly, systematized, co- 
operative marketing association authorized by law, 


trade or monopolies. 
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These 
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to prevent a sacrifice of the farmers’ products and 
to realize a reasonable profit, has no analogy to 
financial combinations in restraint of trade, which 
have at times tended to prevent the farmers from 


realizing a fair profit and a decent living,” or to 


Codpera- 


state anti-trust 


a combination of a few or many financially able 
men or corporations who are able to get together 
and dominate and control a particular industry and 
the prices of its product."? 
associations are closely analogous to labor unions 
in so far as their purpose is to oppose depression 
of prices of farm products by powerful combina- 
tions of buyers organized for that express purpose ;"? 
and by parity of reasoning no valid grounds exist 
for denying the right of farmers to organize into 
associations to protect themselves against organized 
efforts of powerful combinations to depress the price 
of their products,’* the reasons advanced in support 
of the lawfulness of labor unions’* applying with 


On the other hand these 


equal force to sustain the lawfulness of cooperative 


tution making punishable as a crim- | article has been enhanced above or 


inal conspiracy any combination of 
persons as individuals or as members 
or officers of any corporation to mo- 
nopolize the markets for food prod- 
ucts in the state or to interfere with 
or restrict the freedom of such mar- 
Kets. Minnesota Wheat Growers’ 
Co-op. Marketing Assoc. v. Huggins, 
203 NW 420. 

[b] The Chio statutes authorizing 
cooperative marketing associations 
are not in violation of the state con- 
stitutional provision declaring that 
government is instituted for the 
equal protection of the people. Bure 
ley Tobacco Growers’ Co-Op. Assoc. 
v. Gardner, 25 OhNPNS 1. 

60. Minnesota Wheat Growers’ Co- 
op. Marketing Assoc. v. Huggins, 
(Minn.) 203 NW 420; Burley Tobacco 
Growers’ Co-Op. Assoc. v. Gardner, 
25 OhNPNS 1. 

61. Potter v. Dark Tobacco Grow- 
ers’ Co-op. Assoc., 201 Ky. 441, 257 
SW 33; Minnesota Wheat Growers’ 
Co-op. Marketing Assoc. v. Huggins, 
(Minn.) 203 NW 420; Dark Tobacco 
Growers’ Co-Op. Assoc. v. Dunn, 150 
Tenn. 614, 266 SW 308 (construing 
Kentucky statutes). 

[a] The validity of earlier Ken- 
tucky statutes (1) providing in sub- 
stance that it shall be lawful for any 
number of persons to combine, unite, 
or pool crops of wheat, tobacco, and 
other farm products raised by them 


for the purpose of classifying, hold- 


. 147 SW 1199). 


ing, and disposing of the same in or- 
der to obtain a higher price than they 
could by selling separately, was up- 
held by the Kentucky court of ap- 
peals as against objections that it 
violated both state and federal con- 
stitutional provisions. American To- 
bacco Co. v. Com., 115 SW 755; Owen 
County Burley Tobacco Soc. v. Brum- 
back, 128 Ky. 137, 107 SW 710, 32 
KyL 916. (2) However, the supreme 
court of the United States held that 
the construction placed on the stat- 
ute by the Kentucky court put the 
statute in opposition to the federal 
constitution as offering no standard 
of conduct that it is possible to know 
in advance and comply with. Inter- 
national Harvester Co. v. Kentucky, 
234 U. S. 216, 34 SCt 853, 58 Li. ed. 
1284 [rev 147 Ky. 564, 144 SW 1064, 
147 Ky. 795, 146 SW 12, 148 Ky. 572, 
(3) And this decision 
was of course followed by the Ken- 
tucky court of appeals. “It [fis] not 

possible when such section is 
construed in connection with Const. 
§ 198, forbidding combinations to 
enhance or depreciate values of mer- 
chandise, and Ky. St. §§ 3915-3921 
forbidding combinations in regulation 
of trade, to determine with reason- 


able certainty when the price of an 


depreciated below its real value.” 

Nina vy. Brent, 166 Ky.: 833, 179 SW 
62. Warren v. Alabama Farm Bu- 

reau Cotton Assoc., 213 Ala. 61, 104 


S 264 
63. See supra §§ 160, 161. 
64. Ala.—Warren. v. Alabama 


‘Farm Bureau Cotton Assoc., 213 Ala. 


61, 104 S 264; Ex p. Baldwin County 
Sian Corp., 203 Ala. 345, 83 S 


Cal.—Southern California Poultry 
Producers v. Barlow, 189 Cal. 278, 
208 P 93; California Raisin Growers’ 
Assoc. v. Abbott, 160 Cal. 601, 117 
P 767; Anaheim Citrus Fruit Assoc. 
Weare bb) Callus P69, 91190 a 
59. 

Kan.—Kansas Wheat Growers’ As- 
soc. v. Charlet, 118 Kan. 765, 236 P 
657; Kansas Wheat Growers’ Assoc. 
v. Schulte, 113 Kan. 672, 216 P 311. 

Ky.—Louisville, ete, R. Co. v. 
Burley Tobacco Soc., 147 Ky. 22, 143 
SW 1040; Owen County Burley To- 
bacco Soc. v. Brumback, 128 Ky. 137, 
107 SW 710, 32 KyL 916. 

Minn.—Minnesota Wheat Growers’ 
Co-op. Marketing Assoc. v. Huggins, 
203 NW 420. 

Miss.—Brown v. Staple Cotton Co- 
op. Assoc., 132 Miss. 859, 96 S 849. 

Nebr.—Nebraska Wheat Growers’ 
Assoc. v. Norquest, 204 NW 798. 

N. Y.—Bullville Milk Producers’ 
Assoc. v. Armstrong, 108 Misc. 582 
178 NYS 612 [aff 180 NYS 932 mem]: 
Castorland Milk, etc., Co. v. Shantz, 
TRIVINVIS i 31" 

N. C.—Tobacco Growers’ 
Assoc. v. Jones, 185 N. C. 
174,33 ALR 2381. 

Or.—Oregon Growers’ 
soc.) ve uentz;» 107*‘Or: 
811. 

Wis.—Northern Wisconsin Co-op. 


Co-op. 
265, 117 SE 


Co-op. As- 
561, 22) |P 


Tobacco Pool 'v. Bekkedal, 182 Wis. 
571, 197 NW, 936. 
See also Industrial Codperative 


Societies § 4. 
65. Warren v. Alabama Farm Bu- 
reau Cotton Assoc., 213 Ala. 61, 104 


S 264. 

Kansas Wheat Growers’ As- 
soc. v. Charlet, 118 Kan, 765, 236 P 
657; Kansas Wheat Growers’ Assoc. 
v. Schulte, 113 Kan. 672, 216 P 3811; 
Nebraska Wheat Growers’ Assoc. v. 
Norquest, (Nebr.) 204 NW 798. 

67. Dark Tobacco Growers’ Co-Op. 
Assoc. v. Mason, 150 Tenn. 228, 263 
SW 60. 

68. Dark Tobacco Growers’ Co-Op. 
aay v. Mason, supra. 

9. 


70. Minnesota Wheat Growers’ Co- 
op. Marketing Assoc. vy. Huggins, 
(Minn.) 203 NW 420. 


Dark Tobacco,Growers’ Co-Op. 
‘Assoc. v. Mason, supra. 


marketing associations; and it has been held, and 
with good reason, that such a combination has more 
tendency to avoid monopolies by others than it does 


“It is an entire misunderstanding 
of the facts to assert that an orderly, 
systematized co-operation among the 
producers to prevent a sacrifice of 
their products and to realize a living 
wage for the laborer and a reason- 
able profit for the producers has any 
analogy to the, system by which 
great combinations of capital have 
prevented the laborer and the farmer 
alike from realizing a reasonable re- 
ward and a decent living. In fact, 
the. co-operative system is the most 
hopeful movement ever inaugurated 
to obtain justice for, and improve the 
financial condition of, farmers and 
laborers.” (Tobacco Growers’ Co-op. 
Assoc. v. Jones, 185 eC cObs Lae 
SE 174, 175, 33 ALR 231, 

71. Minnesota Wheat Growers’ Co- 
op. Marketing Assoc. v. Huggins, 
(Minn.) 203 NW 420. 

72. See Martin Mod. L. of Labor . 
Unions § 6 (one of the principal pur- 
poses of organizations of workmen 
into unions is to obtain a fair divi- 
sion of the joint product of capital 
and labor by opposing the ‘strength 
gained by union to the efforts of 
capital to unduly depress the price 
of labor. The lawfulness of these 
labor unions is nowhere denied). 

73. See cases infra note 75. 

74. Martin Mod. L. of Labor 
Unions § 6 (“Organization or combi- 
nation is a law of human society. It 
is open to all orders of men who de- 
sire to accomplish some lawful pur- 
pose through the greater strength 
and effectiveness which organization 
offers over individual effort. A very 
strong reason for permitting labor 
combinations is this: In an age when 
vast combinations of capital are 
common and the number of individ- 
ual employers of labor, and, in con- 
sequence, competition for labor by 
employers enormously reduced, com- 
bination on the part of labor is an 
absolute necessity if the wage-earner 
is to obtain his fair share in the dis- 
tribution of the earnings which are 
the joint product of capital and la- 
bor. Combination on the part of labor 
is the necessary and desirable coun- 
terpart if the battle is to be carried 
on in a fair and equal way. The 
natural tendency of combined capital 
is to seek to obtain the cheapest la- 
bor; and, unless resisted by combina- 
tion on the part of the wage-earner, 
it would inevitably result in oppres- 
sion and injustice. As was said by 
Attorney General Olney: ‘Today the 
mass of wage-earners can no longer 
be dealt with by capital as so many 
isolated units. The time is past 
when the individual workman is 
called upon to pit his feeble strength 
ee the might of organized capi- 
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to create a monopoly by the limited numbers of 
farmers who will join it." 

[§ 163] d. Lawfulness of Contracts between As- 
sociation and Members. It has very generally been 
held that contracts between codperative marketing 
associations and their members by which the latter 
agree to deliver all or a certain proportion of the 
products or commodities grown or produced by them 
during a fixed period to the association to be sold 
for their benefit by the association, and providing 
for liquidated damages in a reasonable amount in 
case of a breach of the contracts, are valid at com- 
mon law as not being in restraint of trade or as 
creating or tending to create a monopoly,’® and 
also not in violation of the Federal Anti-Trust 
Act,” especially in view of the Clayton Act treating 
farmers as a distinct class,’® or of the state anti- 
trust acts.79 The fixing of liquidated damages in 
a certain amount, it is said, is justified by the diffi- 
culty of making anything like an accurate estimate 
of the damages sustained by the association by rea- 
son of a breach of the contract.5° However, if the 
purpose of the contract is to secure greater prices 
than the products are worth, they are invalid,*? 
and without binding force even against one who 
entered into it voluntarily.22 So also a contract 
would be invalid if its purpose was to injure the 
public interest by creating a scarcity of products.** 
However, it will be presumed that these contracts 
are legal in the absence of evidence that the purpose 


75. Minnesota Wheat Growers’ Co- 
Op. Marketing Assoc. v. Huggins, 
(Minn,) 203 NW 420. To same effect 
Warren vy. Alabama Farm Bureau 
Cotton Assoc., 213 Ala. 61, 104 S 264. 

76. Ala.—Ex p. Baldwin County 
Producers’ Corp., 203 Ala. 345, 83 S 
69 [rev 17 Ala. A. 84, 81 S 862]. 

Cal.—Southern California Poultry 
Producers v. Barlow, 189 Cal. 278, 


or 
for attainment 


mating same, 


soc. v. Yeoman, 51 Cal. A. 759, 197 
P 959. ) 
Ind.—Burley Tobacco Soc. v. Gil- 


Jaspy, 51 Ind. A. 583, 100 NE 89. 


[a] 


quired to pay: 


MONOPOLIES 


breach of their like contracts by one 
* more members, and it was both 
wise and provident, 


recognition of that fact, 
authorized them so to do, 
that right clearly existed without 
such express authority.” 
Dark Tobacco Growers’ 
soc., 201 Ky. 441, 448, 257 SW 33. 
Provisions held valid.— 
vision by which the member is re- 
(1) Fifty cents per 


[$§ 162-164 


is to procure prices beyond the real value of the 
product,’ and their validity will be upheld in the 
absence of any evidence to this effect.*° 

Boycotts. These associations, like associations 
of any other class of individuals or corporations,*® 
cannot adopt methods of carrying on their business 
which are not permitted to other lawful associations, 
and a secondary boycott whereby an association 
sought to prevent others from trading with one 
blacklisted by it is unlawful.** 

Association organized for purpose of profit. 
Where the marketing association is something more 
than a mere selling agency for farmers and not only 
acts as a seller, but also as a buyer for its pecuniary 
profit, a provision in the by-laws of the association 
by which the farmers who sold to competitors of 
the association should forfeit a certain per cent of 
the prices received on all products so sold is un- 
lawful as being in restraint of trade.*® 

[§ 164] 9. Labor Combinations*°—a. In General. _ 
Since workmen may combine and associate them- 
selves together for the purpose of bettering their 
condition either financially or socially by legitimate 
and fair means,°° such a combination or association 
is not a monopoly or in restraint of trade ;°! personal 
service or occupation cannot be the subject of a mo- 
nopoly.®?. Labor is not a commodity or an article 
of commerce within the meaning of anti-trust stat- 
utes.°3 These organizations are not within the pro- 
hibition of state legislation prohibiting combinations 


85. Owen County Burley Tobacco 
Soc. v. Brumback, 128 Ky. 137, 107 


if not essential} SW 710, 32 KyL 916. 


of their purposes, 86. See infra § 166. 
that they agree on a basis for esti- 87. U.S. v. King, 250 Fed. 908. 
and the legislature, in 88. Reeves v. Decorah Farmers’ 
expressly | Co-op. Soc., 160 Iowa 194, 140 NW 


although | 844, 44 LRANS 1104 (here there is 
freedom of trade in form, but an- 
nexed to that freedom is a fine or 
penalty for exercising such freedom. 
This is restraint of trade, or rather 
restraint of competition). 

89. Constituting: 


Actionable conspiracy see Conspiracy 


Potter vn 
Co-op. As- 


A pro- 


Ky.—Potter v. Dark Tobacco Grow- 
ers Co-op. Assoc., 201 Ky. 441, 257 
SW 33. 

N. Y.—Bullville Milk Producers 
Assoc. v. Armstrong, 108 Mise. 582, 
178 NYS 612 [aff 180 NYS 932 mem]; 
Castorland Milk, etc., Co. v. Shantz, 
179 NYS 131. 

N. C.—Tobacco 
Assoc. v. Jones, 185 N. 
SE 174, 33 ALR 231. 

Oh.—Burley Tobacco Growers’ Co- 
Op. Assoc. v. Gardner, 25 OhNPNS 1. 


Growers’ Co-op 
C65 a1t7 


Assoc., (Civ. A.) 246 Sw 1068. 

Wash.—Pierce County Dairymen’s 
Assoc. v. Templin, 124 Wash. 567, 
215 P 3852; Washington Cranberry 
Growers’ Assoc. v. Moore, 117 Wash. 
430, 201 P 773, 204 P 811, 25 ALR 
1077. 

77. Rifle Potato Growers’ Co-op. 
Assoc. v. Smith, (Colo.) 240 P 987; 
Potter v. Dark Tobacco Growers’ Co- 
op. Assoc., 201 Ky. 441, 257 SW 33; 
Dark Tobacco Growers’ 


60; Washington Cranberry Growers’ 
Assoc. v. Moore, 117 Wash. 430, 201 
P473)°204 Psl1, 25 ALR 107%, 

78. Potter v. Dark Tobacco Grow- 


ers’ Co-op. Assoc., 201 Ky. 441, 257 
SW 33. 
79. Rifle Potato Growers’ Co-Op. 


Assoc. v. Smith, (Colo.) 240 P 937; 
Dark Tobacco Growers’ Co-Op. As- 
ore v. Mason, 150 Tenn. 228, 263 SW 

80. Brown v. Staple Cotton Co-op. 
Assoc., 132 Miss. 859, 96 S 849. 

“Tt would be utterly impossible to 
ascertain the damage that would re- 
sult to the co-operative effort from a 


208 P 93; Anaheim Citrus Fruit As 
| 


Co-Op. As-! 
soc. v. Mason, 150 Tenn. 228, 263 SW! 


box for every box of fruit not con- 
signed to, and sold by, the associa- 
tion. Anaheim Citrus Fruit Assoc. 
V.,Yeoman, 51 Cal. A. 759, 197 PB 959. 
(2) Five cents a pound for all to- 
bacco produced by him and not de- 


livered to the association. Potter 
v. Dark Tobacco Growers’ Co-op. 
Assoc,, 201 Ky. 441, 257.SW 33. 


(3) Ten cents per pound for all cot- 
ton not delivered to the association 
in accordance with the terms of the 
contract. Brown v. Staple Cotton 
Co-op. Assoc., 132 Miss. 859, 96 S 
849. (4) So it has been held that 
fixing a charge of a certain per cent 
on the gross sales of the produce of 
members whether sold by the asso- 
ciation or not is not in restraint of 
trade. Ex p. Baldwin County Pro- 
ducers’ Corp., 203 Ala. 345, 83 S 69. 

81. Warren v. Alabama Farm Bu- 
reau Cotton Assoc., 213 Ala. 61, 104 
S 264; Owen County Burley Tobacco 
Soc. v. Brumback, 128 Ky. 137, 107 
SW 710. 32 KyL 916. 

82. Owen County Burley Tobacco 
Soc. v. Brumback, supra. 

83. Warren v. Alabama Farm Bu- 
reau Cotton Assoc., 213 Ala. 61, 104 
S 264. 

84. Tobacco Growers’ Co-op. As- 
soc. v. Jones, 185 N. GC. 265, 117 SE 
174, 38 ALR: 2381. : 

“Tt will not be inferred, without 
proof of the fact, that an organiza- 
tion, the purposes of which appear 
to be legal and legitimate on their 
face, is actuated by a hidden design 
to operate in a way that is prohibited 
by law.” Anaheim Citrus Fruit As- 
soc. v. Yeoman, 51 Cal. A, 759, 764, 
LO a9 9° 


§§ 118-170. 
ee ae conspiracy see Conspiracy 
Grounds Ae, ey whee see Injunc- 

tions §§ 219-27 

90. Trade aie F24 -Cye 81875 
Martin Mod. L. of Labor Unions § 27. 

“Both employers of labor and 
workingmen may form organizations 
for their own personal benefit.” 
State v. Pe Geers of Labor, oz 
eps 768, 772, 169 NW 717, 170: NW 


91. Lohse Patent Door Co. v. 
Fuelle, 215 Mo. 421, 114° SW 997, 
1002, 128 AmSR 492, ‘92 LRANS 607; 
State v. - Associated Press, 159 Mo. 
410, 60 SW 91, 81 AmSR 368, 61 LRA 
151; Charles IN Olcott Planing Mill 
Co, v. Fuelle, (Mo.) 114 SW 1013: 
oie Vv. Coyle 7 rOKl. ‘Crw50.ql02 P 

“The trend of legal thought of 
modern times is that since capital, 
consisting of money and property. is 
organized to further its interests, la- 
bor, consisting of brains and muscle, 
may organize, and use any peaceable 
and legitimate means to obtain a fair 
share in the distribution of the 
earnings which are the joint product 
of capital and labor.’”’ In re Sweitzer,’ 
13 Okl. Cr. 154, 162 P 11384. 

92. See cases supra note 91. 

93. Robison v. Hotel, etc, Em- 
ployees Local No. 782, 35 Ida. 418, 
207 P 1382. See Overland Rub. Cowwe 
EH. Ss Crocker: -Cox,11 93) sCalsnl0gr e222 
P 812; Campbell v. Peo., 72 Colo. 213, 
210 P 841 (in both of which state 
anti-trust statutes are cited which 
expressly declare that labor is not a 
commodity). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


_ industrial 


- Spiracy in restraint of trade.% 


rg 


§§ 164-165] 


in the form of trusts;°* and, in so far as they are 
amenable to federal law, they have been legalized 
by the Clayton Act which assumes their normal ob- 
jects to be legitimate, and declares that nothing in 
the federal anti-trust laws shall be construed to 


_forbid their existence and operation or to forbid 


their members lawfully to carry out their legitimate 
objects, and that such an organization shall not be 
held in itself—merely because of its existence and 
operation—to be an illegal combination or con- 
But while it is clear 
that the combination itself is not a monopoly or in 
restraint of trade, it is equally clear that, like com- 
binations of capital, it may be guilty of acts which 
are in restraint of trade or which constitute a mo- 
nopoly; and it is well settled that the common law 
against monopolies,®® the Federal Anti-Trust Act,” 
and the state anti-trust acts®® apply to acts of 
combinations of labor, as well as those of capital, 
where such acts are in restraint of trade, or create 
or tend to create a monopoly. Nor does the Clayton 
Act exempt these combinations or their members 
from lability where they depart from normal and 
legitimate objects and engage in an actual combina- 


94. Shaughnessey v. Jordan, 184 
Ind. 499. 111 NE 622. clared to be illegal.’ 
95. Duplex Printing Press Co. v. 


Deering, 254 U. S. 443, 41 SCt 172, 65 
L. ed. 349, 16 ALR 196. 


96. Froelich v. Musicians’ Mut.| evilinits entirety is dealt with. They 
Ben. Assoc., 93 Mo. A. 383; Curran v.| made the interdiction 
Galen, 152 N. Y. 33, 46 NE 297, 57] binations of labor, 
AmSR 496, 37 LRA 802; Brescia] capital; in fact, all combinations in 
Constr. Co. v. Stone Masons’ Con-| restraint of commerce, without refer- 
tractors’ Assoc., 195 App. Div. 647,| ence to the character of the persons 
SIN YG Si FING who entered into them. 


MONOPOLIES 


or with foreign nations, is hereby de- 


so broadened in the minds ef the leg- 
islators that the source of the evil 
was not regarded as material, and the 


[41 C.J.] 169 


tion or conspiracy in restraint of trade;°® this stat- 
ute does not permit these combinations to do acts 
which would be unlawful for others.* 

[§ 165] b. Strikes.2 Since workmen have the gen- 
eral right to strike, that is, to quit work by concert 
of action,® a strike to attain a legitimate object— 
such as the bettering of the condition of the strikers* 
and not to fix the price or regulate the production 
of any article of trade or commerce*’—is not pro- 
hibited by state anti-trust legislation forbidding 
combinations in restraint of trade or monopolies or 
attempts to monopolize trade or commerce within 
the state, or of a statute declaring that every com- 
bination in the form of a trust shall be unlawful 
but that it shall not limit rights now existing con- 
ferred by law upon any association, in view of a 
previous declaration of the right of union workmen 
to combine for the purpose of bettering their condi- 
tion. Nevertheless,)a strike may be unlawful at 
common law where the object is to obtain a complete 
monopoly of the labor,’ and in violation of a state 
anti-trust act where its prescribes a minimum price 
at which producers ean sell their products.2 The 
Clayton Act, which legalizes orderly and peaceful 


those waging it may include the ac- 
complishment of unlawful ends. Can 
it be said that, merely because the 
element of a labor controversy re- 
mains in the situation, the actors 
may not be punished when their pur- 
pose is not only the accomplishment 
of something with respect to wages 
or conditions of employment, but also 
the destruction of property, the inva- 
sion of the rights of others, and the 
infliction of injury upon the public. 


The subject had 


include com- 
as well as of 


It is true 


“Monopolies and exclusive privi- 
leges are alike condemned whether 
accomplished by combinations of la- 
bor or capital. . The law is op- 
posed to all monopolies whether of 
labor or capital as experience has 
taught mankind that an economic or 
despotism has no more 
consideration for the general good 
than a political despotism and is an 
undue barrier to the exercise of the 
personal liberty and freedom of ac- 


_ tion, the development of industries 


and reasonable competition in life.’ 
Michaels v. Hillman, 112 Misc. 395, 
405, 183 NYS 195. 

97. Duplex Printing Press Co. v. 
Deering, 254 U. S. 4438, 41 SCt 172, 65 
L. ed. 349, 16 ALR 196; Lawlor v. 
Loewe, 235 U. S. 522, 35 SCt 170, 59 
L. ed. 341 [aff 209 Fed. 721, 126 CCA 
4455, Gompers v. Buck’s Stove. etc., 
Gol, 1221 “URI S341 833380" SCt. 492, 55 1. 
ed. 797, 34 LRANS 874; Loewe v. 
Lawlor, 208 U. S. 274, 28 SCt 301, 52 
L. ed. 488, 13 AnnCas 815; U. S. v. 
Railway Employees’ Dept. of A. F. 15.4 
283 Fed. 479; Borderland Coal Corp. 
v. International Organization U. M. 
W., 275 Fed. 871; Buyer v. Guillan, 
271 Fed. 65, 16 ALR 216; Dowd v. 
United Mine Workers, 235 Fed. 1, 
148 CCA 495; Lawlor v. Loewe, 209 
Fed. 721, 126 CCA 445 [aff 235 U.S. 


' 522, 35 SCt 170, 59 L. ed. 341]; Irving 


Vv. Neal, 209 Fed. 471; A. R. Barnes 
Co; .v. Berry, 156> Fed. TZ OS et 
Workingmen’s Amalgamated Council, 
54 Fed. 994, 26 LRA 158 [aff 57 Fed. 
85, 6 CCA 258]. 

The Sherman Anti-Trust Act “is 
intended to punish alike monopolies 
of capital and acts of labor, when- 
ever interstate trade is thereby di- 
rectly restrained.”” Vandell v. U. S., 
Be. (2d). 138, 190; 

[a] “fhe congressional debates 
show that the statute had its origin 
in the evils of massed capital; but, 
when the congress came to formulat- 
ing the prohibition which is the yard- 
stick for measuring the complainant’s 
right to the injunction, it expressed 
it in these words: ‘Every contract or 
combination in the form of trust, or 
otherwise in restraint of trade or 
commerce among the several states 


this statute has not been much ex- 
pounded by judges, but, as it seems 
to me, its meaning, as far as relates 
to the sort of combinations to which 
it is to apply, is manifest, and that 
it includes combinations which are 
composed of laborers acting in the 
interest of laborers.” U.S. v. Work- 
ingmen’s Amalgamated Council, 54 
Fed. 994, 996, 26 LRA 158. 

98. Cal.—Overland Pub. Co. v. H. 
S. Crocker Co.,.193 Cal, 109, 222 P 812. 

Colo.—Campbell v. Peo., 72 Colo. 


213, 200\5P. 841, 

Minn.—Campbell v. Motion Picture 
Mach. Operators’ Union Local No. 
219, 151 Minn. 220, 186 NW 781, 27 
ALR 631 

Y.—Justin Seubert, Ine. v. 
Reiff, 98 Misc. 402, 164 NYS 522. 

Oh. —Henry Gildehaus Co. v. Busse, 
etc., Co., 19 OhNPNS 263. 

Tex. — Cooks’, etc., Union v. Pana- 
george, (Civ. A.) 230 SW 1086; Webb 
v. Cooks,’ ete., Union No. 748, (Civ. 
A.) 205 Sw 465. 

99. Duplex Printing Press Co. v. 
Deering, 254 U. S. 4438, 41 SCt 172, 
65 L..ed. 349, 16 ALR 196 [rev 252 
Fed. 722, 164 CCA 562 (aff 247 Fed. 
192)1; U.S. v. Railway Employes’ 
Dept. A. F. L. 286 Fed. 223; U.S. v. 
Norris, 255 Fed. 423. See also Con- 
spiracy § 241. 

1: Duplex, Printing. Press: Co... Vv. 
Deering, 254 U. S. 448, 469, 41 SCt 
172, 65 L. ed. 349, 16 ALR 196 [quot 
AS pive Railway Employes’ Dept. 
A. F. L., 286 Fed. 228, 233] (“And 
by no fair or permissible construc- 
tion can it be taken as authorizing 
any activity otherwise unlawful, or 
enabling a normally lawful organiza- 
tion to become a cloak for an illegal 
combination or conspiracy in re- 
straint of trade as defined by the 
anti-trust laws’). 

“Certainly it was not the intention 
of the Congress to make the acts 
specified in section 20 immune from 
punishment, even though they are 
done in furtherance of an unlawful 
or criminal conspiracy. Granting 
that those acts may not be punished 
when = done under circumstances 
which amount to nothing more than 
a labor dispute, that controversy may 
broaden out so that the purpose of 


Such an interpretation conflicts with 
elementary rules of statutory con- 
struction. Moreover, it must be 
borne in mind that the Sherman Act 
punishes the conspiracies at which 
it is aimed on the common-law foot- 
ing; that is to say, it does not make 
the doing of any act other than the 
act of conspiring a condition of lia- 
bility. To give to section 20 any such 
construction as has been here urged 
by the defendants would be to make, 
as to labor combinations, a law under 
which the restraint of trade could 
be enjoined but the means through 
which the restraint was accomplished 
could not be enjoined.” U.S. v. Rail- 
way Employees’ Dept. A. F. L., 283 
Fed. 479, 491. 

2. Constituting: 

Actionable conspiracy see Conspiracy 

§§ 118-130. 
ae conspiracy see Conspiracy 
Ground a injunction see Injunctions 

§§ 219-232. 

3. See Conspiracy §§ 55, 118. 

4 Robison v. Hotel, etc., Employ- 
ees Local No. 782, 35 Ida. 418, 207 P 
132; George J. Grant Constr. Co. v. 
St. Paul Bldg. Trades Council, 136 
Minn. 167, 161 NW 520; 1055. 

5. Robison v. Hotel, ete, Em- 
ployees Local No. 782, 35 Ida. 418, 
20% | P* 132. 


6. Shaughnessey v. Jordan, 184 
Ind: 499,111 NE 622: 
7. Folsom v. Lewis, 208 Mass. 


336, 94 NE 316, 35 LRANS 787 (a 
strike the object of which was to 
force employers to submit to an at- 
tempt to obtain for the striking com- 
bination a complete monopoly of the 
labor market by forcing all laborers 
who wished to work to join the union, 
and by forcing all employers to agree 
not to employ laborers except upon 
such terms as they could make with 
the combination that should controk 
all labor in a particular business). 
8. Standard Engraving Co. v. Volz, 
200 App. Div. 758, 198 NYS 831 (an 
attempt by labor unions to interfere 
with the management of the business 
of producers, by prescribing a mini- 
mum price at which they can sell 
their product, with threats of strike 


170 . (410. 


strikes ‘‘involving or growing out of a dispute con- 


cerning terms or conditions of employment’’ and 
which takes combinations or agreements to bring 
about such strikes out of the purview of the Federal 
Anti-Trust Act has no application to irregular or 
malicious strikes.® 

Indirect restraint of interstate commerce. Since 
the Federal Anti-Trust Act applies only to those re- 
straints which directly and immediately affeet com- 
merce among the states,!° the mere reduction in 
the supply of an article to be shipped in interstate 
commerce, by strikes accompanied by unlawful acts 
of intimidation, thereby preventing its manufacture 
or production, is generally held an indirect and re- 
mote obstruction of interstate commerce and not a 
violation of the Federal Anti-Trust Act. 

Strikes on materials or supplies. On the theory 
that it is an unlawful conspiracy for a union and 
its members to threaten to strike or refuse to handle 

-or work on materials or supplies purchased by cus- 
tomers of the person with whom a trade dispute 
exists,’ it has been held that, where these acts inter- 
fere with interstate commerce, they are in violation 
of the Federal Anti-Trust Act.1® However, it has 
been held by the supreme court of the United States, 
the court being almost evenly divided, that con- 


if sales are made at a lower price, By 
was in violation of a statute declar- 
ing illegal a combination whereby 
competition in the price of a product 
used in the conduct of trade, com- 
merce, or manufacture is restrained). 


MONOPOLIES 


Associations for gathering and 
disseminating trade 
tion see supra § 

Coéperative marketing 

tion see supra § 163 


) 


[§§ 165-167 


i 

certed ordinary action of labor unions to prevent the 
use of nonunion made materials has no tendency 
to produce a monopoly of manufacture or building 
since the more successful it is the more competitors 
are introduced into the trade,'+ and the federal su- 
preme court will not hold that such action ean. 
be made the ground for injunction under the anti- 
trust statute of a state until its court of last resort 
has so decided.?® 

[§ 166] c. Boycotts.1® Boycotts as elsewhere de- 
fined and explained?’ are in violation of the Federal 
Anti-Trust Act where they operate directly to inter- 
fere with interstate trade or commerce;'® and the 
Clayton Act does not legalize these boycotts.?® 
Nevertheless, in accordance with principles else- 
where considered,?° in order to constitute a viola- 
tion of the Federal Anti-Trust Act the interference 
must be direct.24_ Boycotts have also been held in 
violation of state anti-trust acts.°? 

[§ 167] d. Rules of Labor Unions. A rule of a 
labor union, forbidding the members of one loeal 
to work within the jurisdiction of another local 
without permission, when applied to a member who 
goes from one state to another to secure employ- 
ment, does not violate the Federal Anti-Trust Act.?3 


52 L. ed. 488, 18 AnnCas 815 [rev 
148 Fed. 924]. (2) And this is so, 


informa-| although the members of the com- 
159. bination are not engaged in inter- 
associa-| state traffic. The statute is directed 


against combinations of labor as well 


9. U.S. v. Norris, 255 Fed. 423. Combinations to prevent operation of | as of capital. Loewe v. Lawlor, 
10. See supra § 61. trains as a criminal violation of|supra. (3) Damages generally seé 
11. United Leather Workers’ In- the Federal Anti-Trust Act see! infra § 206. 

ternational Union v. Herkert, etc., Conspiracy § 79. 19. Duplex Printing Press Co. v. 


Trunk Co., 265 U. S. 457, 44 SCt 623, 17. 
68 L. ed. 1104, 33 ALR 566 [rev 284] tions § 233. 
Fed. 446]; United Mine Workers v. 18. 
Coronado Coal Co., 259 U. S. 244, 42 
SCt 570, 66 L. ed. 975. L. 

fa] Thus a strike against manu- 
facturers by their employees, in- 
tended by the strikers to prevent, 
through illegal picketing and intimi- 
dation, continued manufacture, and 


ed. 349, 


See Conspiracy § 67; 


Duplex Printing Press Co. v. 
Deering, 254 U. S. 448, 41 SCt 172, 65 20. 
16 ALR 196; 
Loewe; 235 U. S. 522, 35 SCt 170, 59 
L. ed. 341; Loewe v. Lawlor, 208 U.S. | 833 
274, 28 SCt 301, 52 L. 
Cas 815; Buyer v. Guillan, 271 Fed. 
65, 16 ALR 216; New Mexico Council 


Injunc-| Deering, 254 U. S. 443, 41 Sct 172 
65 L. ed. 349, 16 ALR 196. And see 
Injunctions § 241. 
See supra § 68. 

21. Silverstein Vv. Journeymen 
Tailors’ Union Local No. 280, 284 Fed. 


Lawlor v. 


ed. 488, 13 Ann 22. Campbell v. Motion Picture 
Mach. Operators’ Union Local No. 


219, 151 Minn. 220, 186 NW 781, 27 


having such effect, is not a conspir- 
acy to restrain interstate commerce 
under the Anti-Trust Act because 
such products when made were, to 
the knowledge of the strikers, to be 
shipped in interstate commerce to 
fill orders given and accepted by 
would-be purchasers in other states, 
in the absence of evidence that the 
strikers interfered or attempted to 
interfere with the free transport and 
delivery of the products when manu: 
factured from the factories to their 
destination in other States, or with 
their sale in those states. United 
Leather Workers’ International Union 
v. Herkert, etc., Trunk Co., 265 U. S. 


457, 44 SCt 628, 68 L. ed. 1104, 33 
ALR 566. 
12. See Injunctions § 245. 


13. Paine Lumber Co.v.Neal,212,471. 
Fed. 259; Irving v. Neal, 209 Fed. 471. 

[a] Thus a combination between 
local unions of carpenters and join- 
ers, by which their members are 
bound to refuse to work on any job 
where trim made in a nonunion shop 
is used, is in restraint of trade and 
commerce, and if it affects interstate 
commerce is in violation of the Sher- 
man Anti-Trust Act. Irving v. Neal, 
209 Fed. 471. 

14. Paine Lumber Co. v. Neal, 244 
U.S. 459, 37 SCt 718,61 L. ed. 1256 
[aff 214 Fed. 82, 130 CCA 522] (four 
judges dissenting). 


15. Paine Lumber Co. v. Neal, 
supra. 

16. Cross references: 
Boycott: 


As constituting: 
Actionable conspiracy see Con- 
spiracy §§ 131-160, 175. 
Criminal conspiracy see Conspir- 
acy §§ 67-75. 


of Defense vy. International Magazine 
Co., 267: Fedi' 390; U. S. v. King, 229 
Fed. 275; U. S. v. Elliott, 64 Fed. 27; 
In re Grand Jury, 62 Fed. 840; 
Thomas v. Cincinnati, ete., R. Co., 62 
Fed. 803; U. S. v.. Workingmen’s 
Amalgamated Council, 54 Fed. 994, 
26 LRA 158, 

[a] Thus an agreement between 
members of labor unions, comprising 
longshoremen and others concerned 
with the handling of merchandise 
shipped by water at the port of New 
York, that they would not handle any 
merchandise transported or operated 
in any way by any individual, firm, 
or corporation refusing to recognize 
the unions, pursuant to which em- 
ployees of a steamship company, who 
were members of such unions, re- 
fused to check, weigh, or load mer- 
chandise offered by complainant for 
interstate shipment, on the ground 
that it was brought to the pier by a 
transfer company which employed 
both union and nonunion men, and 
the steamship company refused to 
receive the shipment because its em- 
ployees would not handle it, although 
the transfer company offered to load 
it, was held to constitute an unlaw- 
ful combination in restraint of in- 
terstate commerce, in violation of the 


Sherman Anti-Trust Act. Buyer 
v.. Guillan, 271 Fed. 65, 16 ALR 
216. 

[b] Damages.—(1) Members of a 


combination of workmen to destroy 
an interstate traffic in hats by means 
of a boycott are liable under the 
Anti-Trust Act for three-fold dam- 
ages given by the statute to those 
injured in business or property by 
a violation of the statute. Loewe 
v. Lawlor, 208 U. S. 274, 38 SCt 301, 


ALR 631; Cooks’, ete., Union v. Papa- 
george, (Tex. Civ. A.) 230 SW 1086; 
Webb v. Cooks’, ete.. Union No. 748,- 
(Tex. Civ. A.) 205 SW 465, 

[a] Rule applied.—(1) Where a 
labor union combines to boycott and 
picket an employer to coerce him into 
unionizing his business, such com- 
bination is a trust and illegal under 
statutes prohibiting combinations to 
create or carry. out restrictions on 
trade or commerce or the pursuit of 
any lawful business. Webb v. Cooks’, 
etc., Union No. -748.)\(Tex. Givi Aj) 
oe giiehe ae same effect Cooks’, 
etc., Union v. Papageorge, (Tex. Civ. 
A.) 230 SW 1086. (2) A combination 
to boycott a moving picture theater 
is within the meaning of a statute 
forbidding the formation of any pool, 
trust, or combination in restraint of 
trade or which tends to limit, fix, 
control, maintain, or regulate the 
price of any article of trade, manu- 
facture, or use, bought and sold with- 
in the state, or which limits or tends 
to limit the production of such arti- 
cle, or which, prevents or limits com- 
petition in the purchase or sale 
thereof, or which tends or is designed 
to do so. The word “trade” is used 
in its broad sense and is not re- 
stricted to trade involving useful 
commodities but includes a moving 
picture theater. Campbell v. Motion 
Picture Mach. Operators’ Union Local 
No, 219, 151 Minn. 220, 186 NW 781, 
27 ALR 681. 

23. .Monroe v. Colored Screwmen’s 
Benev. Assoc. No. 1, 1385 La. 893, 897, 
66 S 260 (“The contention [of ille- 
gality], if well founded, would render 
unlawful such associations as the de- 
fendant, the lawfulness of which is 
well recognized”). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 167-169] 


And while there is some authority to the contrary,?4 
it has been held that a rule of a labor union provid- 
ing that, where a contractor undertook work away 
from his home town, he should pay the rate of wages 
prevailing in his home town if that rate of wages or 
working conditions were more favorable to the work- 
man than the union seale prevailing in the district 
in which the work was to be done, otherwise he 
should pay the union seale, and observe the union 
conditions prevailing in the place in which the work 
was to be done, is not illegal as creating an unfair 
discrimination or an unfair restraint of trade.?° 

[§ 168] 10. Combinations or Contracts between 
Combinations or 
contracts between employees and unions of em- 
.ployees, the purpose or effect of which is to destroy 
competition, and restrain trade or create a mo- 
nopoly, are unlawful at common law,?® and under 
the state anti-trust acts;°" and they are also in vio- 
lation of the Federal Anti-Trust Act where they 
interfere with interstate trade or 


Capital and Labor—a. In General. 


directly 
meree.28 


[§ 169] 


24. J.I. Hass, Inc. v. Brotherhood 
of Painters, etc., Local Union No. 17, 
300 Fed. 894; Barker Paint Co. v. 
Brotherhood Painters, etc., (D. C.) 
April: &,. ocd eit J.” Bass: int. sv; 
Brotherhood of Painters, etc., Local 
Union No. 17, 300 Fed, 894]. 

25. New Jersey Painting Co. v. 
oes eNos 2637 Pip] Pie 96 Nia: 
Ea...632, 126 A 399 [rev 95 N. J. Ea. 
108, 123 A 622]. 

[a] Reason for rule—‘‘The argu- 
ment by the complainant, followed 
by the learned vice-chancellor in this 
case, seems to be based upon the idea 
that the union cannot in good faith 
frame or adopt a rule providing for 
a sliding scale of wages to fit ostens- 
ibly the varying local economic con- 
ditions throughout the United States, 
which, in effect, does discriminate 
against some employers as a class in 
the matter of wages to be paid. It 
seems to be based upon the ground 
that such regulations create an un- 
fair restraint of trade. The attack 
is aimed, not at the combination, but 
at its effect upon the employers. 
This is unsound, both legally and eco- 
nomically. In the last analysis the 
prime object of the rule attacked is 
to establish a standard of wages. It 
is hardly necessary to enter into any 
extended discussion pointing out that 
in law or by analogy article 4, sec- 
tion 2, and article 14, section 1, of 
the constitution of the United States 
are not applicable to private con- 
tracts. These sections are Sart 
against state action only. U. 
Harris, 106 U. S. 629, 1 sct 601, 2% 
L. ed. 290. Economically, the con- 
clusion reached by the lower court 
confuses the possible or probable 
effect of the defendants’ action unon 
the employers with the defendants’ 
rights. The law gives the defendants 
a right to sell their labor to whom 
they please, when and under such 
conditions as they may fix, individu- 
ally or in combination. They may 
make rules and regulations, passed in 
good faith, providing for what they 
deem to be an economic advantage 
to themselves. If, in the enforce- 
ment of such rules and regulations, 
they violate no law, but act solely 
for the declared purpose, the courts 
ought not and cannot legally enjoin 
fhem from such concerted action, 
simply because such action may af- 
fect some employers. How can it be 
said that such rules and regulations 
create an unfair restraint of trade? 
If the law gives the workers such 
rights, it must protect them in their 
enjoyment. They cannot be enjoined 
from their use or interfered with by 
the courts. Employers have no vested 
interest in the labor of workers. We 
think the defendants, by the terms 


b. ‘‘Closed Shop’? Contracts. 


MONOPOLIES 


tains no direct 


tions provided 


com- 


A contract 


of the statute of 1883, both its letter 
and spirit, are within its protection. 
They are also within the protection 
of the law as declared in the cases 
cited. The cases, in which con- 
certed action on the part of a body 
of workers has been held unlawful, 
have invariably been such, in which 
either the object sought to be at- 
tained had little or no bearing on 
the interest of the workers or in 
which the methods employed by them 
were in themselves unlawful.” New 
Jersey Painting Co. v. Local No. 26 
BaP Ds P) ye 96) Ne Ji bas'632 4640, 
126 A 399. 

26. Purington v. Hinchliff, 120 Tl. 


|) A. 523 [aff 219 Ill. 159, 76 NE 47, 109 


AmSR 322, 2 LRANS 824]; 
v. Galen, 152 N. Y. 33, 46 NE 297, 57 
AmSR 496, 87 LRA 802; Brescia 
Constr. Co..v. Stone Masons’ Contrac- 
tors’ Assoc., 195 App. Div. 647, 187 
NYS : 

{a]. Thus a series of agreements 
is unlawful and constitutes a con- 
spiracy whereby substantially all 
of the building contractors of a par- 
ticular locality agree to buy brick 
exclusively from certain specified 
manufacturers and by which the lat- 
ter agree to sell brick to such con- 
tractors and to no one else, and by 
which all the bricklayers in such 
locality agree to handle and lay only 
brick of such manufacturers obtained 
through such contractors. Purington 
v. Hinchliff,-120 Ill, A. 523 [aff 219 
Till. 159, 76 NE 47, 109 AmSR 322, 2 
LRANS 824]. 

27. Overland) Pub. Co. v.°H. S. 
Crocker Co., 193 Cal. 109, 222 P 812; 
Campbell v. Peo., 72 Colo. 2138, 210 
P 841; Henry Gildehaus Co. v. 
Busse, etc., Co., 19 OhNPNS 268. 

[a]: 
formed for the purpose of boycotting 
those who refuse to become members 
of their organization and the further 
combining of such organization with 
a labor union in furtherance of such 
boycott, whereby an attempt is made 
to prevent the public from dealing 
with such nonmembers on account 
of their alleged unfairness toward 
union labor, is a combination to cre- 
ate or carry out restrictions in trade 
or commerce within the meaning of 
a state anti-trust law.. Henry Gilde- 
haus Co. v.' Busse, etc, Co., °19 Oh 
NPNS 263. 

28. Borderland Coal Corp. v. Inter- 
national Organization U. M. W., 275 
Fed. 871; Leonard v. Abner-Drury 
Brewing. Co:,) 25. App. (D.C: )) 161: 

[a] Thus a combination between 
an association of manufacturers and 
a labor union, formed for the pur- 
pose of forcing another manufacturer 
into the association by means of 
threats of strike on the part of the 


Curran 


not objectionable as being a ‘‘closed shop’’ 
ment and as such tending to create a monopoly in 
favor of members of the union, since the condi- 


*fopen shop.’’?9 
employer and a labor union providing for exclusive 
employment of its members is not in itself unlawful 
at common law or under the Federal Anti-Trust Act 
as being in unreasonable restraint of trade or tending 
to create a monopoly.*° 
an agreement between a labor union and an associa- 
tion of employers is one which takes in an entire 
industry of considerable proportions in a community 
so that it operates generally in that community to 
prevent or seriously to deter craftsmen from work- 
ing at their craft or workingmen obtaining employ- 
ment under favorable conditions without joining 4 
union, it is unlawful as creating a monopoly;*t and 
so is a contract by members of a labor union to work 


Thus a combination of persons ; 
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between an employer and a labor union by which it 
is agreed that union wages, hours of labor, and con- 
ditions of employment be observed, but which con- 


provision for a ‘‘closed shop,’’ is 
agree- 


for\ might very well exist in an 
So a contract between a single 


On the other hand, where 


union and thus to eliminate compe- 
tition, is in violation of the Federal 
Anti-Trust Act, where interstate com- 
merce is affected thereby. Leonard 
v. Abner-Drury Brewing Co., 25 App. 
¢D? 7G.) et6de 

29. Post v. Buck’s Stove, ete., Co.. 
ae. Fed. 918, 119 CCA 214, 43 LRANS 

Rica, shop” defined see 11 C. J. 
/p 

30. Goyette v. C. V. Watson Co., 
245 Mass. 577, 140 NE 285; Smith y. 
i Bowen, 232 Mass. 106, 121 NE 814; 
Shinsky v. O’Neil, 232 Mass. (ae 121 
NE 790; Jacobs v. Cohen, 183 aver 
ZO AWG? NEY O° Dal AmSR 730, 2 
LRANS 292, 5 AnnCas 280. ‘See 
Goyette v. C. V. Watson Co., 245 
Mass. 577, 140 NE 285 (a contract 
between an employer and a labor 
union requiring the employment of 
its members only is not as a matter 
of law in restraint of trade either at 
common law or under a state anti- 
trust act). 

31. Connors v. Connolly, 86 Conn. 
641, 86 A 600, 604, 45 LRANS)’ 564; 
Curran v. Galen, 152 N. Y. 33, 46 NE 
297, 57 AmSR 496, 37 LRA 802. But 
see National Fire Proofing | Cov: ve 
Mason Builders’ Assoc., 169 Fed. 259, 
94 CCA 535, 26 LRANS 148 (an agree- 
ment between a mason builders’ as- 
sociation and bricklayers’ unions in 
the city of New York that the build- 
ers’ association should include in 
their contracts for building all cut- 
ting of masonry, interior brickwork; 
fireproofing, etc., and should not lump 
or sublet the installation thereof if 
the labor in connection therewith is 
bricklayers’ work, as recognized by 
the trade, but that the men employed 
on the walls should be given’ pref- 
erence, and that no members of the 
bricklayers’ union should work for 
anyone not.complying therewith, did 
not constitute a monopoly, within the 
New York statute providing that 
every contract or combination where- 
by a monopoly in the manufacture, 
production, or sale in the state of 
any article, or commodity of common 
use is or may be created, is against 
public policy and void). 

[a] Thus a contract between a 
labor union and an association of all 
the brewers of a city, by which the 
association agreed to employ none 
but union labor, conflicts with that 
principle of public policy which pro- 
hibits monopolies and exclusive priy- 
ileges, and cannot be set up as a de- 
fense to an action to recover dam- 
ages for procuring the discharge of 
a workman and preventing his ob- 
taining other employment because of 
his refusal to join the union. Curran 
v. Galen, 152 N. Y. 33, 46 NE 297, 57 
AmSR 496, 87 LRA 802. 
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exclusively for members of a contractors’ association 
and to help it to enforce its decrees against expelled 
members or other contractors not affiliated with it.*? 
It has also been held that an agreement between 
the plumbers and master plumbers of a city to work 
for and employ each other only, and restricting the 
number of master plumbers of one firm entitled to 
work, is within a statute forbidding restrictions 
on trade or the full and free pursuit of business 
or controlling prices of commodities, and declaring 
labor not a commodity, the declaration as to labor 
relating only to the subdivision referring to com- 
modities, and the purpose of the agreement being, 
through a contract in regard to labor, to control the 
business of plumbing in the city.** However, it has 
been held that an agreement between all the master 
electricians of a city and a local union of electrical 
workers prohibiting employment of other than union 
men is not in violation of a state anti-trust statute 
which declares illegal and indictable as a trust ‘‘any 
agreement between two or more persons, &¢., which 
inter alia, precludes a free and unrestricted compe- 
tition . .. in the sale... of any article or com- 
modity, by pooling ... or selling at a fixed price, 
or in any other manner in which the price may be 
affected.’ And it has been held that a contract, 
by employing printers, that there should be no in- 
dividual but only collective bargaining with labor 
unions on the question of a closed or open shop, 
which did not show a purpose unlawfully to inter- 
fere with, impair, or impede the individual members 


of a typographical union or other individual work-. 


man so as to require a holding that it was in viola- 
tion of public policy, was not violative of a statute 
prohibiting contracts in restraint of trade, or a 
statute prohibiting combinations for injuring any- 
one in his trade or business.*° 
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labor is not forbidden by the common law.*? Nor is 
labor a ‘‘commodity,’’® ‘‘article of merchandise,’’*® 
‘‘product,’’#° ‘‘convenience,’”41 ‘‘repair,’’*? ‘any. 
article or thing whatsoever,’’*? or ‘‘trade’’** or 
‘“commeree,’’*> within the meaning of federal and 
state anti-trust acts, and an agreement to fix the 
price of labor is not forbidden by any of these stat- 
utes;# and this is so whether the labor is physical* 
or intellectual*® or a combination of the two.*® Nor 
is an agreement fixing and regulating the price of 
labor a ‘‘trust.’’5° The foregoing principles have 
been applied to agreements fixing the price of laun- 
dry work,®! or fixing the price for dyeing and dress- 
ing of furs.°2 They also have been applied to 
agreements between physicians fixing charges for 
professional services,°* and to agreements fixing and 
maintaining the rates of commission and brokerage 
to be charged by the members of an association of 
dealers.>* , 
[§ 171] 12. Theaters, Baseball, and Other Amuse- 
ment Companies. A combination between a number 
of vaudeville theaters and their booking agents, the 
purpose of which is to keep all first-class performers 
for such theaters, refuse to allow them to act if they 
act in other theaters, and refuse to allow other thea- 
ters to have their performers if they employ other 
performers, and refuse to deal with performers’ 
agents who book such performers elsewhere, is in 
restraint of trade, where it is shown that, outside 
of the circuits into which such theaters are arranged, 
first-class performers cannot obtain sufficient em- 
ployment in the United States and Canada to make 


_a living, as the necessary inference is that, if suc- 


cessful, the parties to the combination will control 
all first-class performers, and monopolize the supply, 
and thus control the whole business, ‘‘and consti- 
tutes the very condition which the Sherman Act 


[§ 170] 11. Combinations or Agreements to Fix 
An agreement fixing the price of 


Price of Labor.?¢ 


32. Brescia Constr. Co. v. Stone 
Masons Contractors’ Assoc., 195 App. 
Dive) 6474 1655, 1876 NYS 17% 4 (Under 
the agreement the Stone Masons Con- 
tractors’ Association has it within 
its power to throttle competition; to 
fix prices at excessive rates against 
the welfare and interest of the com- 
munity; to dictate terms and to as- 
sume practical control of all the 
foundation masonry work in its dis- 
thick). 

33. Campbell v. Peo., 72 Colo. 213, 
210 P 841 (it was not the sole pur- 
pose of the act to prevent the re- 
striction of dealing in commodities. 
It was also its purpose to prevent the 
restriction of competition and the 
attainment of the control of a busi- 
ness, that is, monopoly). To same 
effect ‘Overland Pub. Co. v. H. S. 
Croeker Co. 193 Cal. 1094222 P 812 
[disappr dictum Overland Pub. Co. v. 
Union adaithiCo.. bt Calin A.« 366, '2.017 
P 412, and appr Campbell v. Peo., 72 
Colo. 213, 210 P 841] (an agreement 
between labor unions and a printers’ 
association by which the unions bound 
themselves to work’ exclusively for 
members of the association, was in 
violation of the California Anti-Trust 
Act, notwithstanding a proviso of the 
act declaring that labor is not a 
commodity). 

84. Reihing v. Local Union No. 52 
International Brotherhood of Hl. 
Workers, 94 N. J. L. 240, 248, 109 A 
3867 (however, the court expressly de- 
clared that this was the only point 
considered and decided, and within 
the rule stated in text and note 31, 
supra, the agreement is perhaps un- 
lawful-at common law as creating a 
monopoly). 

35. Trade Press Pub. Co. v. Mil- 


waukee Typographical Union No. 23, 
180 Wis. 449, 193 NW 507. 

36. Lawfulness of combinations of 
workmen to maintain or advance rate 
of wages in general see Conspiracy 
§§ 56-119. 

87. ~Post v. Buck’s Stove, etc., Co., 
200 Fed. 918, 119 CCA 214, 43 LRANS 
498; Hunt v. Riverside Co-Op. Club, 
te Mich. 538, 104 NW 40, 112 AmSR 
420. 

e383. Ark.—State v. Frank, 114 Ark. 
47,,169 SW 383, 52 LRANS 1149, Ann 
Cas1916D 983. 

Iowa.—Rohlf v. Kasemeier, 140 
Iowa 182, 118 NW 276, 132 AmSR 261, 
23 LRANS 1284, 17 AnnCas 750. 

Mich.—Hunt v. Riverside Co-Op. 
Club, 140 Mich. 538, 104 NW 40, 112 
AmSR 420. . 

Minn.—State v. Duluth Bd. of 
Trade, 107 Minn, 506, 121 NW 395, 23 
LRANS 1260. 

Mo.—Harelson v. Tyler, 281 Mo. 
383, 219 SW 908. 

39. Rohlf v. Kasemeier, 140 Iowa 
182, 118 NW 276, 132 AmSR 261, 23 
LRANS 1284, 17 AnnCas 750. 

40. Hunt v. Riverside Co-Op. Club, 
140 Mich. 538, 104 NW 40, 112 AmSR 
420; Harelson vy. Tyler, 281 Mo. 383, 
219 SW 908. 

41. State iv... Brank;-.21¢ Ark, -47; 
169 SW 3338, 52 LRANS 1149, AnnCas 
1916D 983, 


42. State v. Frank, supra. 

43. State v. Frank, supra. 

44. U. S. v. Fur Dressers’, etc., 
Assoc., 5 FE. (2d) 869. 

45. U. S. v. Fur Dressers’, etc., 
Assoc., supra. 


46. See cases supra notes 37-45. 
“The statutes almost without ex- 
ception are directed to combinations 
which affect the production or price 


means to prevent. 
where the four principal moving picture shows of 


755 So also it has been held that, 


of some useful commodity, and it is 
very clear that personal services are 
not included under such designa- 
tions.” State v. Duluth Bd. of Trade, 
107 Minn. 506, 548, 121 NW 395, 23 
LRANS_ 1260. 

47. Harelson yv. Tyler, 281 Mo. 383, 
219 SW_ 908. 

48. Harelson v. Tyler, supra. 

49. Harelson v. Tyler, supra. 

50. Rohlf v. Kasemeier, 140 Iowa 
182, 118 NW 276, 132 AmSR 261, 23 
LRANS 1284, 17 AnnCas 750; Hunt v. 
Riverside Co-Op. Club, 140 Mich. 538, 
104 NW 40, 112 AmSR 420. 

51. State v. Frank, 114 Ark. 47, 56, 
169 SW 3338, 52 LRANS 1149, AnnCas 
1916D 983. 

“The business of laundering is a 
mere service ‘done, whether per- 
formed by hand or by machinery, and 
an agreement to regulate the price 
to be charged therefor is in its last 
analysis merely an agreement to fix 
the price of labor, or services, and 
the Legislature of this State has not 
made such an agreement unlawful.” 
State v. Frank, supra. 

52. U. S. v. Fur Dressers’, 
Assoc.) 5 EF. (2d) 869. 

53. Rohlf v. Kasemeier, 140 Iowa 
182, 118 NW 276, 182 AmSR 261, 23 
LRANS 1284, 17 AnnCas 750. 

54. Harelson vy. Tyler, 281 Mo. 383, 
219 SW 908. f 

55. H.B. Marienelli, Ltd. v. United 
Booking Offices, 227 Fed. 165, 171. 
Compare Metrovolitan Opera Co. v. 
Hammerstein, 147 NYS 5382 [aff 221 
N. Y. 507 mem, 116 NE 1061 mem] 
(a restrictive covenant tending to 
give a monopoly of the production of 
grand opera in different localities is 
not within the Sherman Act, by 
reason of the fact that the operas 


etc., 


‘For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. ~ 
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a town were brought under the management of an 
interlocking directorate, after which one was closed, 
and another closed except on special occasions, the 
combination was a monopoly,°* and a contract of 
lease by which the premises of one of the picture 
shows was leased to the monopoly was a contract in 
restraint of trade and illegal, both under the stat- 
‘utes and at common law.®’ On the other hand it has 
been held that the owning, controlling, and leas- 
ing of theaters, the producing of plays, and the 
booking of contracts for the production of plays 
by the owners of theaters throughout the country, 
arranged as to enable their companies to save ex- 
pense “by making continuous tours, is not an article 
of trade or commerce®® and not’ a conspiracy to 
commit an act injurious to trade or commerce within 
a state statute prohibiting such acts.®? 

Baseball. The business of giving exhibitions of 
baseball games for profit is not trade or commerce 
within the meaning of the Federal Anti-Trust Act, 
and a corporation formed for the purpose of giving 
such exhibitions is not engaged in interstate trade 
or commerce,®® although as an incident thereto it 
transports the players and their paraphernalia from 
one state to another.*t And it has also been held 
_ that a reserve clause in baseball players’ contracts, 
under the national agreement, intended to protect 
the rights of clubs operating under that agreement to 
retain the services of sufficient players for their pur- 
poses, has only an indirect effect on the interstate 
commerce of a club outside the national agreement, 
and does not amount to a violation of the Federal 
Anti-Trust Act.*? However, it has been held that 
a baseball club, even though not engaged in inter- 


might be given in various states and 
thus interstate transactions might 
arise, such transactions being wholly 
incidental). The Hammerstein case, 
Supra, is distinguished in the Marie- 
nelli case, supra, as follows: “They 


town, 
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two other concerns, 
a moving picture business 
made an agreement by which 
the others gave notes to plaintiff in 
consideration of plaintiff 
business and agreeing that no show- 
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state commerce, may be guilty of violating the Fed- 
eral Anti-Trust Act, if it illegally interferes with 
the interstate features of another club.®* 

[§ 172] 13. Copyrighted Matter and Combinations 
or Agreements Relating Thereto—a. Restriction of 
Terms of Sales by Copyright Owner. The protection 
of the Copyright Act®* does not secure to the owner 
of the copyright the right to qualify future sales by 
his vendee or to limit or restrict such future sales 
to a specified price;°? and contracts having these 
purposes in view are in violation of the Federal 
Anti-Trust Act.° 

[§ 173] b. Combinations of Authors, Composers, 
and Publishers. Association of authors, composers, 
and publishers to protect copyrights of such authors 
and composers by legal proceedings or otherwise is 
not a combination in restraint of trade.®’ And it 
has also been held that, since a copyright is an in- 
tangible thing, separate and distinct from the ma- 
terial object copyrighted,®* the right under a copy- 
right to perform musical compositions is not trade 
or commerce;®® and that a combination of com- 
posers, authors, and publishers under which extor- 
tionate license fees are demanded for public per- 
formanees for profit, of musical numbers copyrighted 
by the various members, is not in violation of the 
Federal Anti-Trust Act.7° The material object, the © 
sheets of music, is not involved, and interstate com- 
merce is not directly affected by the combinations." 
On the other hand the copyright monopoly conferred 
by federal laws does not protect, as against condem- 
nation under the Federal Anti-Trust Act, a combina- 
tion between three fourths of the book publishers 
and a majority of the booksellers to restrict the 


commerce’ as defined above.’ WNa- 
tional League of Professional Base- 
ball Clubs v. Federal Baseball Club, 
50 App. (D. C.) 165, 269 Fed. 681, 684 
Laff 259 U. S. 200, 42 SCt 465, 66 L. 


who conducted 
in the 


stopping 


differ at least in this respect: That 
it was not there the course of the 
business to book all performers. under 
one contract, which required them 
to go from one state to another. 
Suppose the case of a _ traveling 
troupe of players, who were con- 
stantly on tour from state to state at 
short ®‘stands,’ and who had no fixed 
playhouse; certainly their business 
would be interstate. On the other 
hand, a combination of local play- 
houses might not be in restraint of 
interstate commerce, though it af- 
fected the interstate movement of 
actors or scenery. The defendants’ 
business is not so wholly interstate 
as though they managed a troupe of 
traveling players, because they own 
theaters; but it consists none the less 
in universally securing from the out- 
set that substantially each player 
shall in fact travel upon interstate 
tour. I think it fair, fully recogniz- 
ing the loose character of the dis- 
tinction, to call the interstate ele- 
ment in the case at bar ‘essential,’ 
and that in Metropolitan Opera Co. 
v. Hammerstein ‘incidental.’ ’”’ On 
this state of facts the court will not 
concern itself with the question 
whether the acts in pursuance of the 
combination are themselves a part 
of interstate commerce because the 
illegality arises from the project or 
plan as a whole. 

56. Love v. Kozy Theater Co., 193 
Ky. 336, 236 SW 243, 26 ALR 364. 
See Crandall v. Scott, (Tex. Civ. A.) 
161 SW 925 (the Anti-Trust Act 
[Rev,. Civ. St... (1911)- art. 779] .de- 
fines a “trust” as a combination of 
capital, skill, or acts by two or more 
persons, or association of persons, to 
create or carry out restrictions in 
the free pursuit of any legal busi- 
ness, or to abstain from engaging in 
or continuing business. Plaintiff and 


house except the two owned by the 
makers should open in the town be- 
fore a certain time, 
showhouse of a 
should open within the time and run 
for six months, all of the notes ma- 
turing after the opening of the house 
should be void, and that if a show- 
house should open and run for less 
than such period, the notes should be 
void for the time it was conducted. 
It was held that the contract was in 
violation of the Anti-Trust Act and 
void). 

57. Love v. Kozy Theater Co,, 193 
Ky. 336, 236 SW 248, 26 ALR 364. 


58. Peo. v. Klaw, 55 Misc. 72, 106 
NYS 341. 

59. Peo. v. Klaw, supra. 

60. National League, of Profes- 
sional Baseball Clubs v. Federal 
Baseball Club, 50 App. (D. C.) 165, 


269 Fed. 681 [aff 259 U. S. 200, 42 
SCt 465. 66 L. ed. 898]. 

61. National League of Profes- 
sional Baseball Clubs. v. Federal 
Baseball Club, supra. 

{a] Reason for rule.—The produc- 
tion of the game is the dominant ob- 
ject. “A game of baseball is not 
susceptible of being transferred. The 
players, it is true, travel from place 
to place in interstate commerce, but 
they are not the game. Not until 
they come into contact with their 
opponents on the baseball field and 
the contest opens does the game come 
into existence. It is local in its be- 
ginning and in its end. Nothing is 
transferred in the process to -those 
who patronize it. The exertions of 
skill and agility which they witness 
may excite in them pleasurable emo- 
tions, just as might a view of a beau- 
tiful picture or a masterly perform- 
ance of some drama; but the game 
effects no exchange of things accord- 
ing to the meaning of ‘trade and 


ed. 898]. 
_62. National League of Profes- 
sional Baseball Clubs v. Federal 
and that if a| Baseball Club,..supra. 
certain standard 63. National League of: Profes- 
sional Baseball Clubs vy. Federal 


Baseball Club, supra. 

64 See Copyright and Literary 
Property 13 Cs Ji. p. 936 

65. See cases infra note 66. 

66. Straus v. American Publishers’ 
Assoc., 231.U. S. 222, 34 SCt 84, 58 
L. ed. 192; Bobbs-Merrill Co. v. 
Straus, 210 U. S. 339, 28 SCt 722, 52 
L. ed. 1086. 

[a] Reason for rule.—‘“‘The owner 
of the copyright in this case did sell 
copies of the book in quantities and 
at a price satisfactory to it. It has 
exercised the right to vend. What 
the complainant contends for em- 
braces not only the right to sell the 
copies, but to qualify the title of a 
future purchaser by the reservation 
of the right to have the remedies of 
the statute against an infringer be- 
cause of the printed notice of its 
purpose so to do unless the purchaser 
sells at a price fixed in the notice. 
To add to the right of exclusive sale 
the authority to control all future 
retail sales, by a notice that such 
sales must be made at a fixed sum, 
would give a right not included in 
the terms of the statute, and, in our 
view, extend its operation, by con- 
struction, beyond its meaning, when 
interpreted with a view to ascertain- 
ing the legislative intent in its enact- 


ment,” Bobbs-Merrill Co. v. Straus, 
210,248) 18395-3614 28 °SCe 22 b20rn 
ed. 1086 


67. 174th St., etc., Amusement Co. 
v. Maxwell, 169 NYS 895. 
68. Harms v. Cohen, 279 Fed. 


Harms v. Cohen, supra. 
Harms v. Cohen, supra. 
Harms v. Cohen, supra. 
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sale of copyrighted books to those only who will 
maintain the fixed net retail price, the result being 
practically to destroy all competition in the sale 


of such boeks by retail.7” 


[§ 174] 14. Selling Agents or Agencies. 
traet by which a manufacturer makes another the 
sole agent for the sale of his products in a desig- 
nated territory is not objectionable as being in re- 
straint of trade or as creating a monopoly at com- 
mon law,’ in the absence of evidence that the 
contract formed part of a scheme of the principal 
therein to establish a monopoly to the prejudice 
of the public,’* and is not in violation of state anti- 
trust acts,’° especially where the. anti-trust statute 
expressly excepts such arrangement from its opera- 
tion,’® or of the Federal Anti-Trust Act, although 
the goods are sold in interstate commerce,” unless 
the manufacturer is itself a combination obnoxious 
to the Federal Anti-Trust Act,’® since its effect on 


72. Straus v. American Publishers’ 
Assoe.,. 231 U. S.. 222; °34 SCt 34, 58 
i. ed. -192. 

[a] Reason fdr rule—‘‘No more 
than the patent statute was the copy- 
right act intended to authorize agree- 
ments in unlawful restraint of trade 
and tending to monopoly, in viola- 
tion of the specific terms of the Sher- 
man Law, which is broadly designed 
to reach all combinations in unlaw- 
ful restraint of trade and tending 
because of the agreements or com- 
binations entered into to build up and 
perpetuate monopolies.” Straus v. 
American Publishers’ Assoc., 231 U. 
S'°2272,).284, 34 ‘SCt 84/58) Le ed: 192: 
-. 73. Baran v. Goodyear Tire, etc., 
Co., 256 Fed. 571; Pacific Factor Co. 
v. Adler; 90 Cal. 110, 27 P 36, 25 Am 
SR 102; Reeves v. Decorah Farmers’ 
Co-op. Soc., 160 Iowa 194, 140 NW 
844, 44 LRANS 1104; New York Trap 
Rock Co. v. Brown, 61 N. J. L. 536, 43 


A 100. See generally Contracts § 410 
et sed. 
[a] ‘Thus a contract, by the terms 


of which defendant agreed to give 
to plaintiff the exclusive sale of grain 
bags or burlaps, up to a specified 
quantity, to be under defendant’s 
control for a _ snecified period, and 
agreed to accept for them the average 
price received by plaintiff for all 
grain bags or burlaps sold by him, 
and plaintiff agreed to sell them for 
a specified commission, and to be 
bound to sell a specified quantity of 
them, is not upon its face void as 
being in restraint of trade, or against 
public policy. Pacific Factor Co. v. 
Adler, 90 Cal. 110, 27 P 36, 25 AmSR 
102. 
Pacific Factor Co. v. Adler, 
Reeves v. Decorah Farmers’ 
Co-op. Soc., 160 Iowa 194, 140 NW 
844, 44 LRANS 1104; Houck v. 
Wright, 77 Miss. 476, 27 S 616; Welch 
v. Phelps,'etec., Wind Mill Co., 89 Tex. 
653, 656, 36 SW 71; McConnon vy. 
Ralston, (Tex. Civ. A.) 275 SW 165; 
McConnon v. Powell, (Tex. Civ. A.) 
248 SW 428; La Ion v. Falls Rubber 
Co.,. (Tex. Civ. A.) 242 SW 346; Clark 
v. Cyclone Woven Wire Fence Co., 22 
Tex. Civ. A. 41, 54 SW 392. ‘ 
“Tt was not the purpose of the stat- 
ute... to interpose any obstacle to 
a principal’s contracting with his 
agent with reference either to the 
terms or the subject matter of the 


agency.’ Welch v. Phelps, ete., Wind 
Mill Co., supra. 
{al What is a selling agency.—(1) 


A contract with a manufacturer for 
the handling and sale of its products 
in a restricted territory and for a 
stipulated portion of the’selling price, 
and with agreement to return all 
unsold products at any time and to 
terminate -the agreement,’ is an 
agency contract and: not violative of 
the Anti-Trust Act. McConnon vy. 
Powell, (Tex. Civ. A.) 248° SW 428. 
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such commerce is merely indirect and incidental.79 
And it has been held that agenéey contracts under 
which a manufacturer consigned the patented prod- 


uct to agents who sold the product to consumers 


A con- 
trust law.®° 


contracts 


(2) But if an agreement for purchase 
and sale of products is a naked sale 
outright of products, any intention of 
mere agency agreement is thereby 
negatived. McConnon vy. Ralston, 
(Tex. Civ..A:) 275 SW, 165. 

76. McConkey v. Smith, 112 Kan. 
560. 211 P 631; Zellner Mercantile Co. 
v. Parlin, ete., Plow Co., 98 Kan. 609, 
POO RPS So 1G : 

77. Virtue’ v. Creamery Package 
MferCo:, 22% U. St 8, <83) SCt 202% 
57 L. ed. 393 [aff 179 Fed. 115, 102 
CCA 413]; Baran v. Goodyear Tire, 
ete., Co., 256 Fed. 571; American Sea 
Green Slate Co. v. O’Halloran, 229 
Fed. 77, 148 CCA 353 [rev 207 Fed. 
187]; Locker v. American Tobacco 
Co., .218 Fed,’ 447,..1384 “CCA _ 247; 
Singer Sewing Mach. Co. v. Lang, 
186 Wis. 530, 203 NW_ 399. 

78. American Sea Green Slate Co. 
v. O’Halloran, 229 Fed. 77, 143 CCA 
353. 

[a] If the corporation was itself 
an unlawful combination damages 
caused by its appointment of an ex- 
clusive selling agent are recoverable 
under the Federal Anti-Trust mee 
American’ Sea Green Slate Co. 
O’Halloran, 229 Fed. 77, 143 CCA 353. 

79, Virtue v. Creamery Package 
Mfg. Co., 179 Fed. 115, 102 CCA 413 
Hees 227 U.S. 8, 33 SCt 202, 57 L. ed. 

]. 

General rule as to extent of inter- 
ference necessary to constitute vio- 
lation of statutes see supra §§ 69, 94. 

80. Landauer v. Bard-Parker Co., 
Inc., 125 Mise. 461, 210 NYS 635. 

81. Cole Motor Car Co. v. Hurst, 
228 Fed. 280, 142 CCA 572; Welch v. 
Phelps, etc., Wind Mill Co., 89 Tex. 
653, 86 SW 71. 

82. Butterick Pub. Co. v. Rose, 141 
Wis. 533, 124 NW 647. 

[a] Thus a contract by which an 
agent for the sale of natented pat- 
terns agreed not to sell or handle any 
other patterns during the term of the 
contract is not in restraint of trade, 
in violation of § 17702, added to St. 
of 1898 by L. (1905) c 602'§ 2.) But- 
terick Pub. Co. v. Rose, 141 Wis. 538, 
124 NW 647. 

83. Federal Trade Commn. v. Cur- 
tis Pub. ‘Co,, 260°'Ui SS) 568, 43 Sct 
210, 67 L. ed. 408 [aff 270. Fed. 8811; 
Pictorial Review Co. vy. Curtis Pub. 
Co., 255 Fed. 206. 

[a] Reason for rule.—“The words 
‘lease,’ ‘sale,’ ‘contract for sale,’ ‘les- 
see,’ and ‘purchaser,’ being the words 
used, and no other relation than 
lease and sale being mentioned, there 
is no expressed purpose in’ the 
clause quoted to make it cover any 
other subject than leases, sales, or 
contracts for sales,:and to embrace 
no other ‘persons than lessees and 
purchasers. The words are so clear 
they require no construction, and to 
needlessly construe, in order | to 


broaden the scope of the statute, 


whether done by the'Trade Commis- 


on a commission basis is not in violation of an anti- 
Conversely, a selling agency contract 
by which the agent binds himself not to keep or sell 
any other goods than those consigned to him by his” 
principal is not in violation of state anti-trust acts,** 
especially where the article sold is manufactured 
under a patent,®? or of the Clayton Act forbidding 
lease or sale contracts which prohibit the lessee or 
buyer from handling the product of competitors.®% 
And the fact that the manufacturer has hired, under 
of this character, 
agents,®* or that many of the agents so hired had 
previously been general distributors of the class of 
goods for which they had accepted the ageney,*® 
does not affect the validity of the contracts. 


great numbers of 


So also 


sion in administering, or by _ this 
court in supervising the administra- 
tion of, the statute, would be for 
either or both such agencies to write 
into the statute what Congress has 
not expressly written. Not only has 
no ground been shown for contending, 
that by necessary implication the 
statute covered other subjects than 
leases, sales, contracts for sales, or 
other persons than lessees and pur- 
chasers, but the Supreme Court had 
in Motion Picture Patents Co. v. Uni- 
versal Film Mfg. Co., 243 U. S. 502, 
518, 37 SCt 416, 61 Li. ed. 871, LRA 
1917. 1187, ,. AnnCasl1918 A. . (959, 3) 
indicated its view that the clause in 
question was passed to meet a clearly 
defined controversy which concerned 
leases and sales.’’ Curtis Pub. Co. v. 
Federal Trade Commn., 270 Fed. 881, 
904 [aff 260 U. S. 568, 43 SCt 210, 67 
L. ed. 408]. 

[b] Selling: agencies illustrated.— 
Contracts between a publisher and 
a large number of distributers. some 
of whom had been wholesale dealers 
in magazines and others not. whereby 
the distributors agreed to requisition 
from the publisher the number: of 
magazines required for their terri- 
tory, title to remain in the publisher 
until sold, and to train and super- 
vise boys who were to sell the maga- 
zines, are contracts of agency and 
not of sale on condition, even though 
the contracts contained clauses pro- 
hibiting the distributors from han- 
dling other magazines unless with the 
consent of the publisher. Federal 
Trade Commn. v. Curtis Pub. Co., 260 
U. S. 568, 43 SCt 210, 67 L. ed. 408 
[aff 270 Fed. 881]. 

_[c] Deposit of cash sum as secu- 

rity.—The provision of a contract 
appointing district agents for the 
wholesale distribution of magazines 
that the agents shall deposit with 
the publisher a cash sum as security 
for payment for the magazines dis- 
tributed to them, which sum the pub- 
lisher must account for to the dis- 
trict agent, and on which it must pay 
him interest, does not make the. 
agency contract a contract for the 
sale of the magazines, within the 
provisions of the Clayton Act. since 
the deposit is merely a cash indem- 
nity to secure the performance of the 
agent’s agreement, and not a payment 
for the magazines shipped to him, 
and the fact that the indemnity is 
in money instead of a bond or obli- 
gation to pay money is immaterial. 
Curtis Pub. Co. v. Federal Trade 
Commn., 270 Fed. 881 [aff 260 U. S, 
568, 438 SCt 210, 67 L. ed. 4081. 

84. Federal Trade Commn. 
Curtis Pub. Co., 260 U. S. 568, 43 Sct 
210, 67 L. ed. 408 [aff 270 Fed.. 8811. 

85. Federal Trade Commn. y. Cur- 
tis Pub. Co., 260 U. S. 568, 581, 43 SCt 
210, 67 L. ed. 408. 

“The engagement of competent 
agents obligated to devote their time 


For later cases, developménts and changes in the law see cumulative Annotations, same title, page and-note number, 


a contract which restricts the territory in which the 
agent may sell goods is not in violation of federal®* 
or state®’ anti-trust acts. 

Fixing of price by manufacturer. In the ease of 
a selling agency it is of course permissible for the 
manufacturer to fix-the price at which the agent 
may sell the goods since the title remains in the 
manufacturer.*s Such an arrangement does not 
violate the Federal Anti-Trust Act,®® although the 
goods were to be sold in interstate commerce.®° 

Refusal to sell goods. Both at common law,®! and 
under the Federal Anti-Trust Act,°®? the agent may 
refuse to sell his goods to any dealer or jobber. 
The principal, having the right to refuse to sell his 
goods to anyone with whom he does not care to 
have trade relations, may of course confer this right 
on his agent.®* 

Selling agency for combination of producers. A 
contract by an association composed of a large num- 
ber of coal producers, giving a fuel company the 
exclusive right to sell, for a term of years, the entire 
output of their mines intended for the western mar- 
ket, and binding it not to sell the product of com- 
peting mines, and providing that an executive com- 
mittee of the association should fix a minimum price 
at which the coal might be sold and the amount 
to be furnished by each member, is in restraint of 
trade and illegal under the Federal Anti-Trust Act 
so far as it interfered with interstate commerce.** 

[§ 175] 15. Buying Agencies. Since two or more 
- persons generally have the right to form an associa- 


and attention to developing the prin- | Co., 
cipal’s business, to the exclusion of 94, 
all others, where nothing else ap-|Co., 


53 CCA 256]. 
95. Arkansas 


pears, has long been recognized as 
proper and unobjectionable practice. 
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218 Fed. 447, 184 CCA 247. 
ee Sin eva Chesaneake, ete., 
105 Fed. 93 [aff 115 Fed. 610, 
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tion and to appoint a common agent to purchase for 
them goods or commodities in which they deal, in 
so doing neither the common law®® nor the Federal 
Anti-Trust Act®? is violated, where there is nothing - 
to show that a monopoly or restraint of interstate 
commerce was intended by the arrangement en- 
tered into. And it has been held that state anti- 
trust acts making monopolies unlawful and criminal 
are not violated by a contract of this character,?® 
although the person acting as agent for the associa- 
tion also acts as agent for those from whom he 


‘buys.°? 


[§ 176] 16. Contracts for Sale of Business and 
Good Will'—a. At Common Law. While there is 
some authority to the contrary,” it is generally held 
that a contract for the sale of a business whereby 
the seller agrees not to compete with the buyer, 
the covenant being a reasonable one for the pro- 
tection of the latter in the conduct of the business 
purchased, is not objectionable on the ground that 
it creates or tends to create a monopoly.? The most 
that can be claimed is that such a contract reduces 
by one the number of competitors. The business 
is open to all others,® and there is little danger that 
the public will suffer harm from lack of persons to 
engage in a profitable industry. Nevertheless, 
where all the dealers in a commodity in a certain 
locality agree to quit the business and permit an- 
other to have the sole right of dealing in such com- 
modity in that locality, the tendency of the contract 
is to destroy re EL and it is in restraint of 


ome sense, it does not fall iithis 
the inhibition of the statute against 
monopolies). 

1. Contracts in restraint of trade 
see Contracts § 410 et sea. 


Fuel 


Comey. 


. . Effective competition requires 
that traders have large freedom of 
. action when conducting their own 
affairs.”’ Federal Trade Commn. v. 
Curtis Pub. Co., supra. 

86. Cole Motor Car Co. v. Hurst, 
228 Fed. 280. 142 CCA 572. 

87. Cole Motor Car Co. v. Hurst, 
supra. 

88. See cases infra note 89. 

89. Virtue v. Creamery Package 
Mic. Co,.~ 22 Gn. Su8,, Bo wei 202, OF 
L. ed. 3938 [aff 179 Fed. 115, 102 CCA 
413]; Locker v. American Tobacco 
Co., 218 Fed. 447, 134 CCA 247; Singer 
Sewing Mach. Co. v. Lang, 186 Wis. 
530, 203. NW 399. 

[a] Thus an agreement whereby a 
manufacturer made a certain jobber 
its sole agent in certain territory, 
on condition that it should not sell 
the manufacturer’s product at more 
than list prices, did not violate the 
Federal Anti-Trust Act. 
American Tobacco Co., 218 Fed. 
134 CCA 247. 


Locker v. 
447, 


90. See cases supra note 89. 
91. Locker v. American Tobacco 
Co., 121 App. Div. 443, 106 NYS 115 


[aff 195 N. Y. 565 mem, 88 NE 289]. 
See generally Contracts § 410 et sea. 

[a] Reason for — “The re- 
fusal to maintain trade ohatiOis with 
any individual is an inherent right 
which every person may exercise 
lawfully, for reasons he deems suf- 
ficient or for no reasons whatever, 
and it is immaterial whether such 
refusal is based upon reason or is 
the result of mere caprice, prejudice 
or malice. It is a part of the liberty 
of. action which the Constitutions, 
State and Federal, guarantee to the 
citizen. It is not within the power of 
the courts to compel an owner of 
property to sell or part with his title 
to it, without his consent and against 
his wishes, to any particular person.’ 
Locker v. American Tobacco Co., 121 
App. Div. 443, 451, 106 NYS 115 faff 
195 N. Y. 565 mem, 88 NE 289]. 

92. Locker v. American Tobacco 
Co.. supra. 


Locker y. American Tobacco 


Dunn, 173 Fed. 899, 97 CCA 454, 35 Ss 


LRANS 464; Wheeler-Stenzel Co. v. 
American Window Glass Co., 202 
Mass. 471, 89 NE 28, LRA1915F 1076; 
Pulp Wood Co. v. Green Bay Paper. 
ete., Co., 168 Wis. 400, 170 NW 230 
[certiorari den 249 U. S. 610 mem, 39 
SCt 291 mem, 63 L. ed. 800 mem1l. 

96. Pulp Wood Co. v. Green Bay 
Paper, etc., Co., supra. 

97. Arkansas Brokerage Co. v. 
Dunn, 173 Fed. 899, 97 CCA 454, 35 
LRANS 464; Wheeler-Stenzel Co. v. 
American Window Glass Co., 202 
Mass. 471, 89 NE 28, LRA1915F 1076. 

[a] Thus the organization by a 
number of mercantile jobbers lo- 
cated in the same city of a brokerage 
company, of which they owned the 
stock, and the purchase of merchan- 
dise required by them from manu- 
facturers and jobbers in other states 
through such company, instead of 
through other brokers’ previously 
patronized, although there was no 
agreement binding them to do so, 
and the use of their influence to ex- 
tend its business, did not constitute 
a combination or conspiracy in re- 
straint of interstate trade or com- 
merce, or to monopolize the same, in 
violation of: the Federal Anti-Trust 
Act, but was a legitimate and lawful 
business enterprise. Arkansas Brok- 
erage Co. y. Dunn, 173 Fed. 899, 901, 
97 CCA 454, 35 LRANS 464 (‘The 
organization of the brokerage com- 
pany as:a comnpetitor in business open 
to all had no natural tendency to 
directly or necessarily restrain com- 
merce between the states, and the 
proof fails to show that it actually 
did restrain, lessen, or in any way 
stifle its: free flow. The volume of 
that commerce, after as well as be- 
fore the organization of the broker- 
age company, was determined by the 
fixed economic laws of demand and 
supply. The whole field was open to 
competition’’). 

98. State v. Gurley, 25 N. M. 233, 
180 P 288. 

99. State v. Gurley, supra (while 


the contract in ‘question shocks the 


ale of good will generally see 
Good Will §§ 7-24. 

2 Lufkin Rule Co. v. Fringeli, 57 
Oh. St. 596, 49 NE 1030, 68 AmSR 736, 
41 LRA 185. 

3. U. S.—Lumbermen’s Trust Co. 
v. Title Ins., etc., Co., 248 Fed. 212, 
160 CCA 290. 

Cal.—California Steam Nav. Co. v. 
Wright, 6 Cal. 258, 65 AmD 511. 

Colo.—Barrows v. McMurtry Mfg. 
Co:, 54 Colo. 432, 131. P.430 
ahaa .—Goodman v. Henderson, 58 

a 

Minn.—National Ben. Co. vy. Union 
Hospital Co., 45 Minn. 272, 47 NW 
806, 11 LRA 437, 

Nebr.—Wittenberge v. Mollyneaux, 
60 Nebr. 583, 88 NW 842. 

N. J.—Fleckenstein Bros... 
Fleckenstein, 76 N. J. L. 613; 71 A 
265. 24 LRANS 913; Trenton eas 
teries Co. v. Oliphant, 5S eN. Vd. 
ae 43 A 723, 78 AmSR 612, 46 LRA 

N. Y.—Diamond Match Co. v. 
Roeber, 106 N. Y. 4738, 18 NE 419, 60 
AmR 464; Chappel v. Brockway. 21 
Wend. 157. 

R. I.—Oakdale Mfg. Co. v. Garst, 
18 R. I. 484,°28 A 973, 49 AmSR 784, 
23 LRA 639. 

[a] Exchange of hotel buildings. 
—Where two hotel proprietors in the 
same town exchange their hotel 
buildings, the deed to one of them 
providing that the grantee therein 
should not use the same for a hotel 
for two years, the provision was not 
void as granting a monopoly to the 
grantor. Wittenberg v. Mollyneaux, 
60 Nebr. 583, 83 NW 842. 

4. National Ben. Co. v. Union Hos- 
pital Co., 45 Minn. 272, 47 NW 806, 
11 LRA 437, 

5. California Steam Nav. Co. 
Wright, 6 Cal. 258, 65 -AmD B11: 
National Ben. Co. v. Union Hospital 
Co., 45 Minn. 272, 47 NW 806, 11 LRA 
437; Diamond Match Co. v. Roeber, 
i N.Y. 473,13 NE 419, 60 AmR 
464. 

6. Diamond Match Co. v.. Roeber, 
supra. ~~ 


Cou ve 
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trade and void.’ 


[§ 177] b. Under Statutes. 


7. Chapin v. Brown, 83 Iowa 156, 
tag 1074, 32 AmSR 297, 12 LRA 

8 Harding vy. American Glucose 
Co., 182 Tl], 551, 55 NE 577, 74 AmSR 
189, 64 LRA 738. 

9. U. S.—Cincinnati, ete., Packing 
Co. v. Bay, 200 U. S. 179,26 SCt 208, 
50 L. ed. 428; U. S. v. Great Lakes 
Towing Co., 208 Fed. 733; Darius Cole 
Transp. Co. v. White Star Line, 186 
Fed. 63, 108 CCA 165 [certiorari den 
225 U. S: 704, 32 SCt 837, 56 L. ed. 
1265]; Camors-McConnell Co. v., Mc- 
Connell, 140 Fed. 412 [aff 140 Fed. 
987," 72.(CGA 681]; Booth v--Davis, 
127 Fed. 875 [mod on other grounds 
131 Fed. 381, 65 CCA 269 (certiorari 
den 195 U. S. 636, 25 SCt 793, 49 L. 
ed. 355):1. 

Ark.—Kimbro v. Wells, 112 Ark. 
126, 165 SW 645; Bloom v. Home Ins. 
Agency, 91 Ark. 367, 121 Siw. 298. 

Ga.—Legg v. Hood, 154 Ga. 28, 113 
SE 642. 

Ill.— Natural Products Co. v. Do- 
ee ete; Co., 309 Ill, 230, 140° NE 


Ind.—Bennett v. Carmichael Prod- 
uce Co., 64 Ind. A. 341,.115 NE 793. 

Mich.—Buckhout v. Witwer, 157 
Mich. 406, 122 NW 184, 23 LRANS 
506; Grand Rapids Wood Finishing 
Co. v. Hatt, 152 Mich. 132, 115 NW 
714. Compare Lyzen v. Lyzen, 221 
Mich. 302, i191 NW 6 (where a wife 
had assisted her husband in his un- 
dertaking business, a provision of a 
Separation and property settlement 
agreement, made in contemplation of 
a divorce, that the wife should not 
thereafter engage in the undertaking 
business or use her surname therein, 
was within the prohibition of Pub. 
Acts’ [1905] No: 329 § 1 [Comp. ‘L. 
§ 15033] prohibiting agreements and 
contraets not to engage in any busi- 
ness, and not within the exceptions 
of § 6, as amended by Pub. Acts 
eer No. 171). 

Minn.—Espenson_ y. Koepke, 93 
Minn. 278, 101 NW 168. : 

_Miss.—Jackson v. Price, 105 S 538; 
Sivley v. Cramer, 105 Miss. 13, 61 
S 653. 

Nebr.—Engles v. Morgenstern, 85 
Nebr. 51, 122° NW 688; Downing vy. 
Lewis, 56 Nebr. 386, 76 NW 900. 

N. M.—Gallup Electric Light Co. v. 
ingens HrnipyeCon el Gunn eM cs 6a. ts ae 


N. Y.—Brett v. Ebel, 29 App. Div. 
256, 51 NYS 573; Peo. v. American 
£cesCon F120) UN YS) 443° 

N. C.—Morehead Sea Food Co. v. 
rare a, a C. 679, 682, 86 SE 603 
ci ye]; ooten v. Harris, 153 N. C 
43, 68 SE 898. a 

Okl.—Anderson y. Shawnee Com- 
press Con TO, 231) '87 te 315.0 15 
LRA .846 [aff 209 U..S. 423, 28 Sct 
572, 52 L. ed. 865]. 

Pa.—Harbison-Walker Refractories 
Co. v. Stanton, 227 Pa. 55,75 A 988; 
Monongahela River Cons. Coal, etc., 
Co. v. Jutte, 210 Pa. 310, 59 A 1119, 

Tex.—Malakoff Gin Co. v. Riddle- 
Sperger, 108 Tex, 273, 192) Sw 530 
[cert questions conformed to (Civ. 
A.) 194 SW 1182]; Gates v. Hooper, 
90 Tex. 563, 39 SW 1079; Smith-Cal- 
houn Rubber Co. v. McGhee Rubber 
Co., (Civ. A.) 285 SW 321; Dannel v. 
Sherman Transfer Co., (Civ. A.) 211 
SW 297; Schlag v. Johnson, (Civ. A.) 
208 SW 369; Saye v. Garrard, (Civ. 
A.) 204 SW 684; Woods v. American 
Brewing Assoc., (Civ. A.) 183 SW 127, 
133 [rev on other grounds (Commn. 
A.) 215 SW 448]; Robinson vy. Lever- 
mann, (Civ. A.) 175 SW 160; Malakoff 
Gin Co. v. Riddlesperger, (Civ. <A.) 
133 SW 519; Crump v. Ligon, 37 Tex. 


And a contract not to manufacture 
or sell a product or by-products within a specified 
territory, within which, only, they can be manu- 
factured successfully, is an agreement in total or 
general restraint of trade, and void.§ 

It is very generally 
held that a contract for the sale of a business which 
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Civ. A. 172; 84 SW 250; Wolff v. 
Hirschfeld, 23 Tex. Civ.1.A. 670, 57 


Civ. “A. 99) 53.-SW 7063. Erwin’ v 

Hayden, (Civ. A.) 43 SW 610. 
Alta.—Stewart v. Thorp, 11 Alta. 

L. 473, 28 CanCrCas 218, 36 DomLR 


752, [1917] 2 WestWkly 700 [vary- 
ing 27 CanCrCas 409, [1917] 1 West 
Wkly 896, and aff 59 Can. S. C. 671, 
49 DomLR 694]. 

[a] Reasons for rule—(1) ‘The 
good will of a business being recog- 
nized as intangible property, which 
the owner may sell, and it being for 
the benefit of the seller that it should 
be sold for its full value, and it being 
necessary for the protection of the 
purchaser that the seller should not, 
after the sale, enter into competition 
with him, contracts restraining the 
seller from engaging in the same 
business are upheld.’’ Morehead Sea 
Food Co. v. Way, 169 N. C. 679, 682, 
“To hold such con- 
tracts invalid would have no pos- 
sible effect toward preventing trusts 
and monopolies, but would merely 
destroy the ‘good will’ which one has 
built up in his business, for it would 
become valueless and unsalable, if 
the seller cannot guarantee its pos- 
session to the vendee by an agree- 
ment not to again engage in the same 
business at the same place in com- 
petition with his vendee.’”’ Wooten v. 
Harris, 153 N. C. 48, 46, 68 SE 898. 
(3) The restraint so created is merely 
ancillary to a lawful contract. 
Brett v..Ebel, 29 App. Div. 256, 51 
NYS 573. (4) “It would accomplish 
no public purpose, but simply would 
provide a loophole of escape to per- 
sons inclined to elude performance of 
their undertakings, if the sale of a 
business and temporary withdrawal 
of the seller necessary in order to 
give the sale effect were to be de- 
clared illegal in every case where a 
nice scrutiny could discover that the 
covenant possibly might reach beyond 
the state line.” Cincinnati, ete., 
Packet Co. v. Bay, 200. U.. S. 179, 185, 
26 SCt 208, 50 L. ed. 428. 

[b] Contracts held not to violate 
anti-trust acts.—(1) Contract by a 
merchant, on selling his business, not 
to engage in the same business in a 
designated city for two years. Erwin 
v. Hayden, (Tex. Civ. A.) 43 SW 610. 
(2) Contract by the seller of business 
stock and good will of.a lumber yard 
that he would not again engage di- 
rectly or indirectly in the lumber and 
coal business in the locality where 
the lumber yard was located while 
the purchaser was there in business. 
Engles v. Morgenstern, 85’Nebr. 51, 
122 NW 688. (38) Contract by the 
seller of his business to refrain from 
such business for twenty years within 
the county in which the sale is made. 
Tobler v. Austin, 22 Tex. Civ. A. 99, 53 
SW 706. (4) Contract whereby con- 
cern, engaged in business in Dallas, 
sold a stock of goods and fixtures with 
the concern’s good will in Fort Worth 
and surrounding territory to partner- 
ship organized to take over the con- 
cern’s business in such territory, and 
whereby such concern agreed not to 
pursue the same business in such 
Fort Worth territory. Smith-Cal- 
houn Rubber Co. v. MeGhee Rubber 
Cos CT ex, (Clive As ae) Wino ale aco) 
Contract whereby one of two persons 
or companies engaged in the funeral 
business sells to the other an auto 
hearse, and agrees not to buy another 
hearse, and to uSe only the hearse 
sold for a period of five years at a 
reasonable rental, Dannel v. Sherman 
Transfer Co., (Tex. Civ. A.) 211 SW 
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contains restrictions as to time ar place, or both, 
within which the seller may do business in competi- 
tion with the buyer, is not prohibited by either the 
federal or state anti-trust acts, provided the re- 
straint is only such as is necessary to afford fair 
protection to the purchaser and is not so large as 
to interfere with the interests of the public.® It 


297 (Vernon’s Sayles Civ. St. Annot. 
[1914] arts 7796-7798, relating to 
trusts and combines, amounting to 
no more than the sale of one busi- 
ness with an agreement on the part 
of the seller not to engage in such 
business). (6) Contract whereby 
parties sold a produce and poultry 
business and covenanted not to en- 
gage directly or indirectly in such 
business in the county or in any ad- 
joining county. Bennett v. Car- 
michael Produce Co., 64 Ind. A. 341, 
115 NE 793. (7) Contract with the 
owner of a brick plant, who sells its 
products and the products of other 
plants in sections of two or three dif- 
ferent states, to sell his plant and 
business to a proper buyer for a large 
sum, embracing a covenant with the 
buyer not to engage in the same kind 
of business in the same territory dur- 
ing a fixed period. Harbison-Walker 
Refractories Co. v. Stanton, 227 Pa. 
55, 75 A 988. (8) Covenant by the 
seller of a brick manufacturing plant, 
which had built up a large business 
in the territory within a radius of 
three hundred miles from its place 
of business, not to engage in a-sim- 
ilar business within three hundred 
miles. Legg v. Hood, 154 Ga. 28, 113 
SE 642. (9) Promise by merchant 
to the purchaser of his stock to re- 


tire from business in the town for — 


one year. Gates v. Hooper, 90 Tex. 
563, 39 SW 1079. (10) Transfer of a 
business of manufacturing an article 
whose component parts are unknown 
to the public, the principal value of 
which inheres in the secret process 
of its manufacture. Grand Rapids 
Wood Finishing Co. v. Hatt, 152 Mich. 
PS Qe ce ee Vee ae 

[ec] Sale of gin and mill outfit on 
agreement that, while purchaser 
should operate outfit in community, 
seller would not engage in such busi- 
ness, was not in violation of state 
Anti-Trust Act. Malakoff Gin Co. v. 
Riddlesperger, 108 Tex. 273, 192 SW 
530 [cert questions conformed to 
(Civ. A.) 194 SW\11821; Malakoff Gin 
Co. v. Riddlesperger, (Tex. Civ. A.) 
133 SW 519. 

[d] Sale of good will by physi- 
cian.—An agreement by a physician, 
at sale of his property to another 
physician, not to practice medicine 
within ten miles of a certain town 
for ten years, is not within the stat- 
ute making contracts void where the 
combination is found to restrain 
trade or prevent competition. Wolff 
v. Hirschfeld, 23 Tex. Civ. A. 670, 57 
SW 572. 

[e] Sale of laundry.—A contract 
by which the owner of a laundry sells 
the business and good will thereof 
and by which he stipulates not to 
engage in the laundry business in the 
same city for a term of-:years is a 
valid and enforceable contract. 
Downing v. Lewis, 56 Nebr. 386, 76 
NW _ 900. 

{f{] Sale of partnership interest.— 
(1) Where one partner purchases the 
jnterest of the other partner, an 
agreement by the latter not to engage 


in such business in that town so long ~ 


as the partner purchasing his interest 
remains in the business in the town 
(Crump v. Ligon, 37 Tex. Civ. A. 172, 
84 SW 250), (2) or that he will not 
engage in business in that town or 
near enough thereto to interfere 
with the business of the purchaser 
(Wooten v. Harris, 153 N. C. 43, 68 
SE 898), is not in violation of’ state 
anti-trust laws. (3) So also a pro- 
vision in an agreement for the sale 
of a partner’s interest that he would 
not again engage in the business in 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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was not intended by the anti-trust statutes to pro- 
hibit a man from selling his business in the ordinary 
way and from obtaining the full value thereof 
through the instrumentality of an incidental cove- 
nant imposing restrictions on the seller’s right to 
compete with the purchaser in the business thus 
So also a concern which is going out of 
business as a losing one may, without violating the 
Federal Anti-Trust Act, sell its plant to its only 
competitor instead of scrapping it.’ 
the restraint imposed by the contract is greater 
than is necessary to give fair protection to the pur- 
chaser,’ or is of such magnitude as injuriously. to 
affect the interest of the public,!* or if the purchase 
is made for the purpose of creating a monopoly, 
or of suppressing competition in business,!® the con- 
tract is in violation of the statute, although limited 


sold.?° 


as to time and place.'® 


Sales to two or more competitors. 
business to two or more competitors with an agree- 
ment that the seller will not engage in the business 


sold in the city where the business 


the city or interfere with the new 
firm’s business is not invalid under 
state anti-trust laws. Schlag v. 
Johnson, (Tex. Civ. A.) 208 SW 369. 

{¢] Sale of restaurant.—A con- 
tract that seller of restaurant will 
not enter like business in competition 
with buyer in same municipality. 
although without time limit. does not 
violate the anti-trust statute. Jack- 
son v. Price} (Miss.) 105 S 538. 

10. Brett v. Ebel, 29 App. Div. 256, 

NYS 573. 

11. American Press Assoc. yv. U. S., 
ater 91, 157 CCA 387, LRA1918A 

12. Shawnee Compress Co. v. An- 
derson, 209 U. S. 423, 28 SCt 572, 52 
L. ed. 865; U. S. v. Great Lakes 
Towing Co., 208 Fed. 733; Sivley v. 
Cramer, 105 Miss. 13, 61 S 658. 

[a] Rule applied.—A _ contract 
made upon the sale of an insurance 
agency, whereby the seller agreed 
not to conduct any insurance agency 
in four counties for a period of ten 
years, will be held void, in the ab- 
sence of evidence by the buyer show- 
ing its reasonableness, there being 
nothing upon the face of the contract 
to show that such an extension was 
necessary to protect the good will of 
the business sold. Sivley v. Cramer, 
105 Miss. 13, 61 S 653. 

13. State v. Virginia - Carolina 
Chemical Co., 71 S. C. 544, 51 SE 455; 
Robinson v. Levermann, (Tex. Civ. 
A.) 175 SW 160. 

14. U. S. v. Great Lakes Towing 
Co., 208 Fed. 733; MeConnell  v. 
Camors-McConnell Co., 152 Fed. 321, 
81 CCA 429; Peo. v. American Ice 
Co., 120 NYS 443; Anderson v. Shaw- 
nee Compress Co., 17 Okl. 231, 87 P 
315, 15 LRA 846 [aff 209 U. S. 423, 
28..\SCtE 572, 52. la. (ed. 2865]; State. v: 
Virginia-Carolina Chemical Co., 71 
S. C. 544, 51 SE 455. 

fa] Thus (1) a corporation engag- 
ing in the ice business in the city of 
New York, which bought the business 
of competitors and procured from 
them agreements not to engage in 
such business for a specified period 
within described territory, for the 
purpose of creating or maintaining a 
monopoly, violated the Anti-Monop- 
oly Act (Consol. L. ¢ 20 §§ 340-346), 
prohibiting combinations whereby a 
monopoly may be created or competi- 
tion restrained, although it did not 
subsequently raise prices. Peo. v. 
American Ice Co., 120 NYS 4438. (2) 
Where a contract for the sale of a 
business in which defendant was for- 
merly a partner provided for the or- 
ganization of complainant corporation 
in order that another corporation, 
which was practically a trust, organ- 
ized to monopolize the business in 
which complainant was engaged, and 
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However, if 


of lease. 


lease 


ee ORs ee he 


a designated period of time has been held to be ‘‘a 
combination of capital, skill or acts by two or 
more,’’ to create restrictions of trade denounced by 
an anti-trust statute as an illegal trust.1? 

Deed restraining rights of purchaser. 
land containing the restriction that no part of it 
shall be used or. operated for the purpose of produc- 
ing a certain commodity (limestone) in competition 
with the business of the grantor, is not in violation 
of a state anti-trust act punishing the forming of 
pools, trusts, and combines.'® 

Restraints imposed in consideration of surrender 
Where a lessee who carried on a certain 
business on the leased premises surrendered the 
in consideration that the lessor would not 
operate a similar business on the premises, he was 
entitled to restrain the lessor from violating this 


A deed of 


agreement, notwithstanding a statute which pro- 


A sale of a 


with employer. 


declared that for a specified period 
defendant should not enter into a 
competing business, after which, and 
as a part of the arrangement, the 
trust corporation acquired a monop- 
oly of the business in the United 
States and stifled competition, the 
contract was in violation of the Fed- 
eral Anti-Trust Act. McConnell v. 
Camors-McConnell Co., 152 Fed. 321. 
81 CCA 429. -(3) A towing company 
on the Great Lakes acquired in its 
own name, or that of controlling com- 
panies, the property and good will 
of practically all local towing op- 
erators in fourteen of the principal 
lake ports. These purchases were 
made under contracts which bound 
the sellers not to engage in the tow- 
ing business on any of the’ Great 
Lakes except Ontario, for a period of 
five years, and also contracted with 
another owner whose tugs were not 
bought, by which he bound himself, 
in consideration of an annual cash 
payment, not to do any towing on the 
Great Lakes for a term of five years. 
By means of these contracts the tow- 
ing company obtained control of 
ninety per cent or more of the towing 
business in the fourteen principal 
ports and thus obtained a practical 
monopoly of the business. It was 
held a combination by the towing 
company and its controlling com- 
panies, the purpose and effect of 
which was to secure a monopoly and 
that the combination was in violation 
of the Federal Anti-Trust Act. U.S. 
be Great Lakes Towing Co., 208 Fed. 
733. 

15. Arctic Ice Co. v. Franklin 
Electric, ete., Co., 145 Ky. 32, 1389 SW 
1080 (decided under statute subse- 
quently declared void by the United 
States Supreme court, on grounds 
which would not affect the correct- 
ness of the decision if based on com- 
mon-law princivles); Comer v. Bur- 
ton-Lingo Co., 24 Tex. Civ. A. 251, 58 
Sw 969. 

[a] Thus (1) an agreement by one 
firm, which was doing a lumber busi- 
ness in the city of Cleburne, Tex., 
to cease the pursuit of that business 
and to refrain from engaging in the 
same business in the same town for 
a.period of ten years, in considera- 
tion of the purchase of its business 
by three other firms engaged in the 
same business. in pursuance of an 
agreement between them to make 
such purchase in order to suppress 
competition in the business, was a 
violation of the statute. Comer v. 
Burton-Lingo Co., 24 Tex. Civ. A. 251, 
58 SW 969. (2) Where the only ice 
companies in a locality agreed that 


is conducted for 


the first company should sell all 
its output to the second, which 
should discontinue manufacturing, 


vides that all agreements not to enter into a trade 
or business are void.?9 

Agreement not to solicit business in competition 
An agreement, by one employed to 


and merely sell at an agreed price 
the ice purchased, and the price was 
several times greater than _ that 
charged by either company while 
competing, the agreement was void, 
under St. § 3915 (Russell St. § 3717), 
prohibiting trusts and combines. 
Arctic Ice Co. v. Franklin Electric. 
ete., Co., 145 Ky. 32, 139 SW 1080. 

16. State v. Virginia - Carolina 
Chemical Co., 71'S.-C. 544, 51 SH 455; 
Robinson v. Levermann, (Tex. Civ. 
A.) 175 SW 160. 

17. Robinson v. Levermann, supra: 
Comer v. Burton-Lingo Co., 24 Tex. 
Civ. A. 251, 58 SW 968. Compare More- 
head Sea Food Co. v. Way, 169 N. C. 
679, 86 SE 603 (an agreement by de- 
fendant. in consideration of the pur- 
chase of his fish business in M, not to 
carry on the business of fish dealer 
for ten years within one hundred 
miles of M, such agreement being one 
of eleven whereby all the dealers in 
M, except two, turned their business 
over for stock in the plaintiff com- 
pany, was not a violation of the stat- 
ute to prevent illegal trusts and com- 
binations [L. (1913) ¢ 41 § 5 subs F], 
since it falls within the proviso of 
the act that nothing therein shall 
prevent a person from selling to a 
competitor with a limitation in the 
restraint of trade); Bomar v. Smith, 
(Tex. Civ. A.) 195 SW 964 (where 
one .man who was either owner or 
mortgagee in possession of a power 
plant procured shutting down of com- 
peting plant to eliminate its competi- 
tion, the anti-trust laws were not 
violated, since neither capital, skill. 
nor acts were combined to accomplish 


purpose). 
18. Natural Products Co. v. Do- 
lese, etc., Co., 309 Ill. 230, 140 NE 


840 (neither the public interest nor 
any public necessity was or is af- 
fected in any manner by the cove- 
nant. The supply of limestone that 
can be crushed is practically inex- 
haustible, and the law does not for- 
bid such a restriction as this). 


19. Gasses v. Razk, 219 Mich. 500. 
189 NW 37 (when defendant re- 
quested plaintiff to surrender the 


lease she was in possession and en- 
titled to the possession of the store 
for twenty-five months. She could 
grant or refuse his request. She had 
absolute control of the occupancy of 
the store for twenty-five months. If 
she chose she could consent to sur- 
render her rights upon condition that 
the premises should not be used for 
a pool room during the balance of 
her lease. She had the same right 
to determine the kind of business 
that should be carried on in the store 
during the twenty-five months as de- 
eee had when he leased it to 
er). 
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solicit orders for groceries, that if he should leave 
the employment he will not engage in soliciting 
orders for groceries in the city in which he was 
employed for one year after leaving the employ- 
ment, is within the purview of a statute making an 
agreement not to engage in any employment, pro- 
fession, or business, whether reasonable or unrea- 
sonable, partial or general, limited or unlimited, 
void as against public policy.*° 

[§ 178] 17. Giving Trading Stamps. Where the 
direct and intended effect of methods employed m 
conducting a business in trading stamps was to pre- 
vent others from lawfully engaging in similar en- 
terprises, a contract as to the use of stamps which 
embodied such monopolistic features is within a 
statute providing that every agreement in violation 
of common law, in that thereby a monopoly in the 
production or sale of any ‘‘article’’ or commodity 
is created, is. illegal and void.24, The Clayton Act, 
prohibiting the making of a contract fixing the price 
for merchandise on condition that the lessee or pur- 
chaser shall not use or deal in the merchandise of a 
competitor, if the effect of the contract is substan- 
tially to lessen competition or tend to create a mo- 
nopoly, does not prohibit a trading stamp concern 
from restricting redemption privileges to subseribers 
under contract with it binding such customers to dis- 
tribute stamps only to customers;”? the statute, it 
is said, forbids the converse of acts of this char- 
aetere* 

A union stamp is not a trading stamp, the control 
of which under certain conditions may result in a 
monopoly, but is merely a label or trade-mark show- 
ing that products bearing the stamp are made by 
the manual labor of members of the union.?4 

[§ 179] 18. Giving Rebates. An agreement to 
give a purchaser a rebate on condition that he sell 
at a price fixed by the vendor and that he will not 
buy from, the vendor’s competitors is not in viola- 
tion of the Federal Anti-Trust Act, as being a con- 
tract in restraint of trade or an attempt to monopo- 
lize, since the purchaser is not in any way bound 
to perform the conditions named.?> Nevertheless 
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per cent of the manufactured glass- 
in the United States 


aM; 
5 ay 


[§§ 177-182 


legislatures have power to prohibit the giving of re- 
bates to customers for the purpose of restraining 
trade and of fixing and maintaining the price of 
commodities.2® And the giving of a rebate to cus- 
tomers by a combination, pursuant to an agreement 
in restraint of trade to fix and maintain prices of a 
commodity, is in violation of such a statute.?* 

[§ 180] 19. Inducing Breach of Competitor’s Con- 
tracts. Under the Federal Anti-Trust Act an at- 
tempt to sell goods to a purchaser from a competitor 
is unlawful if this involves the breaking of a con- 
tract with the competitor or is done to drive him 
from the field.?*-?9 Procuring the countermand of 
an order for a competitor’s goods and an agree- 
ment not to sell his goods in a designated territory 
in competition with those of the company procuring 
the countermand of the order is a conspiracy tend-. 
ing to lessen full and free competition in the sale 
of such goods or to advance the cost thereof to the 
consumers, under a state anti-trust statute making 
this an offense.*° By express provisions of an anti- 
trust law unlawful conduct ‘‘tending to interfere 
with the trade of an opponent or business rival with 
the purpose of attempting to fix the price of any- 
thing of value when the competition is removed’’ 
may be restricted to the single instance when it is 
done ‘‘by circulating false reports.’’?+ 

[§ 181] 20. Injuring Business of Competitor with 


Intent to Fix Prices after Removing Competition. 


Under a statute making it unlawful for any person 
directly or indirectly willfully to injure the business 
of an opponent with the intention of fixing the 
prices after competition is removed, a-manufacturer, 
who by threats of ruinous competition against a 
rival manufacturer prevented it from shipping its 
products to one who wished to buy them, is liable 
whether or not. there was a contract for the sale of 
the products, if the rival company would have 
shipped and sold them except for such. interfer- 
ence.°? 

[§ 182] 21. Miscellaneous Contracts or Combina- 
tions. In the note hereto** are set out miscellaneous 
contracts, combinations, or agreements held to be 


purchasers.—A_ contract of sale of a 
commodity 


20; Grandi Union 4. Dear) Cos civ 
Lae nave EY, £53 Mich. 244, 116 NW] ware business 
1 5 


21. Merchants’ Legal Stamp Co. v. 
Murphy, 220 Mass. 281, 107 NE 968, 
LRA1915D 520 (trading stamps are 
“articles” within the meaning of the 
statute). 

22. Sperry, etc., Co. v. Fenster, 219 
Fed. 755. 

23. ‘Sperry, ete:, ‘Co. 
supra. 

24. Goyette v. C. V. Watson Co., 
245 Mass. 577, 140 NE 285. 

25. In re Greene, 52 Fed. 104; U.S. 
v. Greenhut, 51 Fed. 205; Jeannette 
First Nat. ‘Bank v. Missouri Glass 
Co., 169 Mo. A. 374, 152 SW 378. 

{a] Beason for rule—‘‘They were 
not restrained by any contractual 
obligation during the stipulated pe- 
riod. The agreement was wholly uni- 
lateral during that period. Upon 
compliance with the conditions as 
alleged in the fourth count, they were 
entitled to the rebate; but such com- 
pliance had no retroactive operation 
to create a valid and subsisting con- 
tract between the parties prior there- 
to, or during the period intervening 
between the date of the promise and 
the full compliance with the condi- 
tions on which the rebate was to be 
paid. During that veriod there was 
between the parties no contract in 


v. Fenster, 


restraint of trade.” In re Greene, 52 
Fed. 104, 118. 
[b] Rule applied.—Glass manu- 


facturers controlling more than sixty 


formed an association, and contracted 
with retailers purchasing from any 
member of the association to allow 
them certain rebates on purchases 
during the year if they accepted and 
paid for purchases from members ot 
the association in conformity with 
their established prices, and refused 
to purchase from manufacturers not 
members of the association, etc. 
Such contract was not restrictive of 
competition nor violative of the Fed- 
eral Anti-Trust Act. Jeannette First 
Nat. Bank v. Missouri Glass Co., 169 
Mo. 374, 152 SW 3878. 

26. State v. Central Lumber Co., 
24 S. D. 136, 123 NW 504, 42 LRANS 
804 [aff 226 U. S. 157, 33 SCt 66, 57 
L. ed. 164]. 

27. Corn Products Refining Co. v. 
Miller-Elmer Mfg. Co., 9 La. A. (Or- 
leans) 342; State v. Standard Oil Co., 
218 Mo. 1, 116 SW 902 [aff 224 U. S. 
270, 32 SCt 406, 56 L. ed. 760, Ann 
Cas1918D 936]. 

28-29. Patterson v. U. S., 222 Fed. 
599, 188 CCA 123 [certiorari den 238 
U. S. 635 mem, 35 SCt.939 mem, 59 
L. ed. 1499 mem]. 

30. Standard Oil Co. v. State, 117 
ee 618, 100 SW 705, 10 LRANS 

31. Smith v. Morganton Ice Co., 
159 N, (Cy 151,) 74-SE 964; 

32. Smith v. Morganton Ice Co., 
supra. 

33s. [a] 


Absence of competing 


is not monopolistic by 
reason of the fact that the buyer 
was the only purchaser on the ground 
at the time of the sale. Indian Re- 
fining Co. v. Kellar, 203 Ky. 720, 726, 
263 SW 9 (“It is contended that at 
that time there were no competing 
purchasers of crude-oil with defend- 
ant, and because of that fact it en- 
joyed a monopoly as the sole buyer 
at that time. We are aware of no 
law, statutory or otherwise, stamp- 
ing as invalid transactions entered 
into under such conditions, nor have 
we been cited to any so holding. In- 
deed, if the principle contended for 
was correct, communities could not 
be accommodated wherein there was 
but a single physician, painter, shoe- 
maker, merchant or miller, because, 
forsooth, a contract with them for 
services in line with their respective 


professions or callings would be 
monopolistic and void’’). 
[b] Agreement among factory 


owners to operate on part time.—An 


agreement between factory owners, 


by whom a certain commodity was 
manufactured, to operate on part 
time, entered into in order to meet a 
shortage of labor and to reduce 
overhead expenses, is not an unrea- 
sonable restraint of trade in viola- 
tion of the Federal Anti-Trust Act. 
It does not concern sales or distri- 
bution but is directed only to the way 
in which the only labor obtainable 
shall. be employed in production. 


Ee SB ee ene 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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or not to be in restraint of trade or objection- | able as creating or tending to create monopolies. 


National Assoc. of Window Glass 
Mfrs. v.°U. S., 263 U. S. 403, 44 SCt 
148, 68 L. ed. 358. 

[ec] Agreement not to bid for con- 
tracts.— Where defendant agreed to 
assist plaintiff in filling contracts to 
furnish copper bands by manufac- 
turing such bands from copper fur- 
nished by plaintiff, the fact that de- 
fendant, having entered into such 
agreement, could not bid against 
plaintiff for such contracts did not 
make the bailment or the agreement 
illegal as in restraint of trade, either 
at common law or under the Federal 
Anti-Trust Act. Seymour Mfg. Co. 
v. Derby Mfg. Co., 94 Conn. 311, $22, 
109 A 395 (‘Defendant claims that 
the contract restrained competition 
because the parties proposed to agree 
on the price of bands. The contract 
contains no present agreement on 
prices for any purpose. It doeS con- 
tain an agreement to agree on the 
price at which some bands shall be 
sold. This is not, however, for the 
purpose of preventing one party from 
underselling: the other in the open 
market. It relates only to orders or 
contracts brought within the con- 
tract, Exhibit A, by the specific 
agreement of the parties in each case; 
and therefore applies only to orders 
which must be or may be, according 
as the contract is construed, turned 
over in part to the defendant for 
production. Of course, the defendant 
cannot bid against the plaintiff for 
any contract and at the same time 
agree to act as vlaintiff’s bailee for 
hire in assisting to fill it. But this 
does not make the bailment, or the 
agreement as to the terms on which 
such bailments will thereafter be 


undertaken, illegal, either at com- 
mon law or under the Sherman 
PALGte 2 


{d] Agreement not to run cppo- 
sition lunch counter.—A contract 
binding a party to prevent the use 
of a building for a lunch counter in 
competition with the lunch business 
of the adverse party is in violation 
of an anti-trust statute defining a 
trust as a combination of skill, or 
acts by two or more persons to 
create or carry out restrictions in 
the free pursuit of any business or 
to abstain from engaging in or con- 
tinuing business. Smith v. Kousia- 
kis, (Tex. Civ. A.) 172 SW 586. 

fe] Agreement requiring em- 
ployees to pay for hospital services. 
—An agreement between seven com- 
panies, all of which were engaged in 
lumbering and milling in the same 
county, whereby, for their own pro- 
tection and for the betterment of the 
condition of their employees, they 
required of them, as a condition of 
obtaining employment or of remain- 
ing in employment, that they should 
assent to a deduction of a specified 
amount from their monthly wages, to 
be given to a hospital of the em- 
ployees’ own selection taken from 
a list of four presented, but which 
did not prohibit the employees from 
patronizing any other hospital, is not 
unlawful, and will not be enjoined at 
the instance of a hospital which was 
not included among those on the list. 
There was no element of monopoly in 
such agreement. Union Labor Hos- 
pital Assoc. v. Vance Redwood Lum- 
ber Cor, toorCal.- 5015, 657,05 1127-P 8386, 
83 LRANS 1034 (“Defendants had the 
undoubted right to deal with any 
hospital which they might select. In 
fact they are dealing with four, and 
they are not even prohibiting their 
men from engaging the services of 
plaintiff’’). 2 

[f] Association for discussion of 
methods of business.—Evidence of 
the existence of an association of un- 
dertakers for social purposes and the 
discussion of tke best methods of 
carrying on their business not shown 
to have fixed prices or adopted any 
regulations tending to stifle compe- 
tition was insufficient to show that 
such association was a trust or 
combination in violation of statutes 


relating to pools, trusts, and con- 
spiracies. Wagoner Undertaking 
Co. v. Jones, 134 Mo. A, 101, 114 SW 


1049. 
[g] Cold storage—A statute to 
prevent hoarding and restraint of 


trade, and providing for the punish- 
ment of persons for obstruction of 
commerce and all classes of business, 
is not ipso facto violated by the 
storage of food products by a cold 
Storage company for a period of six 
months, without other proofs of 
some combination or acts, or unlaw- 
ful agreement entered into by two 
or more. The Cold Storage Act and 
the Anti-Trust Act are distinct and 
should not be so construed as to em- 
ploy the remedies of one for the 
prosecution of the other. Columbus 
Packing Co. v. State, 106 Oh. St. 469, 


140 NE 376, 37 ALR 1525 f[overr 
Columbus Packing Co. v. State, 100 
yin St. 285, 126 NE 285, 29 ALR 
1429]. 


{h] Combination to regulate meth- 
ods of doing business.—A combination 
by dealers in articles of a Similar 
nature in a particular locality fairly 
to regulate the methods of conduct- 
ing business, and providing rules for 
fair dealing among the members, but 
which exercises no improper control 
over nonmembers, and does not con- 
trol prices or production, is not in 
contravention of the Anti-Trust Law 
(Gen. L. [1899] p 487 c 359; Rev..l. 
[1905] § 5168). State v. Duluth Bad. 
of Trade, 107 Minn. 506, 121 NW 395, 
23 LRANS 1260. 

[i] Contract to pay commission 
for sale of property to competitor.— 
A contract by a public service cor- 
poration to pay a commission for sale 
of its property to a competitor, which 
was prohibited by a law of the 
state, is not necessarily illegal, where 
it was contemplated, and an effort 
was made, first to secure a repeal of 
the law. Bailey v. Mississippi Home 


Tel ay Coy Zoot Meds Soh vW64) CCA 
497. 
{i] Contract to refrain from 


manufacturing by certain process.— 
Where a statute provides that any 
agreement not to engage in any 
trade or business, whether reasonable 
or unreasonable, partial or general, 
limited or unlimited, is against pub- 
lic policy and void, an employee can- 
not by contract bind himself for- 
ever to, refrain from engaging in the 
manufacture of products by the proc- 
ess used by his employer either by 
himself or in conjunction with 
others. Dow Chemical Co. v. Ameri- 
can Bromine Co., 210 Mich. 262, 177 
NW 996. 

[k] Discrimination between pur- 
chasers of natural gas.—A statute 
prohibiting common purchasers from 
discriminating between producers of 
natural gas, the purpose of which is 
to prevent one producer, by obtain- 
ing an advantage, from excluding 
others and draining their lands, does 
not apply to a practically exhausted 
field, where the only producing wells 
are located in isolated pockets. ‘No- 
wata County Gas Co. v. Henry Oil 
Co., 269 Fed. 742. 

[1] Dissolution of a corporation 
before the former has commenced 
active business, to avoid competition 
with another company in the same 
line of business, is not prevented by 
a statute declaring void all arrange- 
ments with a view to lessen compe- 


tition in manufacture. State v. 
Chilhowee Woolen Mills Co., 115 
Tenn. 266, 89 SW 741, 112 AmSR 
825, 2 LRANS 493. 

[m] Elimination of competing 
bank.—Fior persons interested in 


competing banks to advise and in- 
duce officers, directors, and_ stock- 
holders in one of them to sell their 
stock to men who were seeking tu 
organize a new bank was not an un- 
lawful combination, although they 
wert all interested in keeping out a 
new bank, where there was. no 
agreement that the old stockholders 
should not start a new bank or 


should assist in preventing the or- 
ganization of another bank. Edwards 
Dene OP nes (Tex. Civ.. A:) 222 (SW 

[n] Fixing wvrice of work below 
actual cost.—An attempt to destroy 
competition by putting down the 
price of ginning cotton below its 
actual cost does not violate Anti- 
Trust Law (L. [1908] ¢ 119 [Heming- 
way Code § 3283]) subds (m), (n), 
(0), as to destroying competition in 
the manufacture or sale of commodi- 
ties. Crescent Cotton Oil Co. v. 
State, 121 Miss; 615, 83 S 680. 

[o] Furnishing abstracts of title. 
—As records are open to the inspec- 
tion of all and all are free to enter 
into the business of furnishing ab- 
stracts, the furnishing of abstracts 
of title Js not susceptible of being 
monopolized in the same sense that 
dealing in commercial products may 
be monopolized; so a_ transaction 
whereby one of several competing 
abstract companies acquired business 
of its competitors is not subject to 
attack, Lumbermen’s Trust Co. v. 
Title Ins., etc., Co., 248 Fed. 212, 160 
CCA 290. 

[p] Grave digging.—The rules of 
a cemetery association giving its su- 
perintendent a practical monopoly of 
the opening of graves in the ceme- 
tery are not in restraint of trade. 
Roanoke Cemetery Co. v. Goodwin, 
we Moats 44 SH 769. 

qa] aking contracts of a simi- 
lar nature with competitors.—The 
fact that a wholesale house conducted 
a retail business in a department 
store owned by another company un- 
der its name and also entered into a 
like contract with the competitor of 
that company does not violate state 
legislation relating to restraint of 
trade or the fixing of prices. Stronge, 
ete., Co. v. Choate, 149 Minn. 30, 182 
NW 712. 

{[r] Noninterference with prices 
made between members.—An article 
of the constitution of an organiza- 
tion of dealers in coal and wood, 
prohibiting them from _ soliciting 
trade by personal appeals of them- 
selves or agents, but allowing the 
use of printed post cards and un- 
addressed printed matter inclosed in 
envelopes, and providing that the or- 
ganization should not interfere with 
prices made between members or as 
to whether the same should be at 
wholesale or retail prices, is not, in 
itself, in violation of a state anti- 
trust law. Howell v. State, 83 Nebr. 
448, 120 NW 189. 

[s] Refusal to hire vehicles to 
nonmembers.—The fact that an un- 
dertakers’ association, pursuant to 
agreement among themselves, re- 
fused to loan or hire their carriages 
and hearses to undertakers who were 
not members of the association, does 
not show an agreement in restraint 
of trade. Stephens v. Mound City 
Liverymen, etc.. Assoc., 295 Mo. 596, 
605, 246 SW 40 (“The gist of the 
‘conspiracy’ is the agreement not to 
loan or hire their carriages and 
hearses to non-member undertakers. 
How can sych refusal on the part of 
defendants restrain trade? or lessen 
competition? or effect a monopoly> 
of the livery and undertaking busi- 
ness? Why cannot plaintiffs buy 
carriages and hearses for themselves 
or hire from those who seek their 
custom? or borrow from those will- 
ing to lend?’’). 

[t] Refusal to ship in car fur- 
nished to competitors.—The act of a 
dealer in refusing to ship in any car 
furnished by the representative of 
eastern buyers to his competitors is 
within his lawful rights, irrespective 
of the motive or reason which 
prompted his refusal, and such act 
on his part cannot be made the basis 
of a charge of creating a monopoly. 


Dye v. Carmichael Produce Co., 64 
Ind. A. 653, 116 NE 425. 
{u] Semding out circulars.—To 


make the sending out of circulars 
advertising a commercial business, 
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[§ 183 


VIII. SUITS BETWEEN MEMBERS OF COMBINATION 


[§ 183] A. Direct Suits?*“—1. To Enforce Provi- 
sions of Combination or Contract—a. Statement of 
Since a party to an illegal contract cannot 
come into a court of law and ask to have its illegal 
objects carried out,** a party to a contract or com- 
bination, which is in restraint of trade or which cre- 


Rule. 


by giving the price at which the 
sender sells its products unlawful 
under a statute, denouncing conspira- 
cies to fix and control prices, it must 
be shown that it was done with the 
previous understanding that the re- 
cipients would change their own 
prices to conform to those quoted. 


Com. v. Hatfield Coal Co., 193 Ky. 
229, 235 SW 722. 
[v] frading tickets entitling 


holder to photographs.—A _ grocery 
company and a photographic com- 
pany agreed that the latter should 
furnish the former with trading 
tickets, each entitling its holder to 
a photo art calendar at the photo- 
graphic company’s studio when 
countersigned by the grocery com- 
pany, and the grocery company 
agreeing to pay a certain amount for 
each ticket three months from date, 
or as soon as the tickets should be 
disposed of if before that time, and 
to dispose of the tickets as soon as 
possible, and it was further agreed 
that from the date of the contract 
the photographic company should 
not, without the consent of the gro- 
cery company, or until the disposal 
of the tickets furnished, sell any 
other local grocery company any of 
such tickets. It was held that such a 
contract was not a combination of 
persons, within the meaning of a 
statute prohibiting trusts, monopo- 
lies, and conspiracies in restraint of 
trade. Forrest Photographic Co. v. 
Hutchinson Grocery Co., (Tex. Civ. 
A.) 108 SW 768. 

[w] Unfair competition to force 
competitor out of business.—A com- 
bination of officers and agents of a 
manufacturing corporation, who re- 
sort to unfair methods of competi- 
tion to force a competitor out of 
business, which when put into effect 
operates in restraint of interstate 
commerce, is in violation of the 
Federal Anti-Trust Act and is not 
justified by the fact that the cor- 
poration, whose officers and agents 
have conspired, is manufacturing 
under a patent which the competitor 
is infringing. U.S. v. Pattersen, 205 
Fed. 292, 300 (‘The protection to the 
monopoly which the patentee may 
have is the right to bring suits, the 
result of which will establish his 
monopoly”). 

[x] Use of a price list for the 
information and guidance of sales- 
men in taking orders and making 
sales is almost a necessity, and the 
mere use, without combination or 
agreement, of a particular price list, 
which the salesmen are not bound to 
follow. and which differs or may dif- 
fer from the price lists used by 
other salesmen in the same locality, 
has such a tendency to fix. prices or 


limit competition as to bring it 
within the condemnation of the 
Federal Anti-Trust Act. Pacific 


States Paper Trade Assoc. v. Federal 
Trade Commn., 4 F. (2d) 457. 

y] Putting into effect builders’ 
“American plan.”—The concerted ac- 
tion by a builders’ exchange, an in- 
dustrial association, and others con- 
nected as dealers in materials or 
otherwise with the building trades, 
to put into effect and maintain a so- 
called “American plan” in the local 
building industry, which contem- 
plated the employment of union and 
nonunion men in equal numbers un- 
der nonunion foremen, was considered 
a conspiracy in restraint of inter- 
state commerce in violation of the 
Federal Anti-Trust Act, where such 
concerted action was rendered effec- 


tive by requiring every builder or 
contractor to obtain a permit to pur- 
chase specified materials, some of 
which were articles of interstate 
commerce, to procure which permit 
he must pledge himself to conduct 
his job on the “American plan.” 
U. S. v. San Francisco Industrial 
Assoc., 293. Fed., 925. 

[z] Other agreements or combi- 
nations.—(1) The combination of the 
bill posters of the United States and 
Canada into an association which 
fixed the prices for the services of 
its members, each of whom posted 
in its own logality bills transmitted 
in interstate commerce, and which 
agreement was designed and was 
probably adequate materially to in- 
terfere with the free flow of com- 
merce among the states and with 
Canada, by restricting the business 
of soliciting bill posting to licensed 
solicitors and interfering with the 
printing and distribution of bills 
which were not to be posted on the 
boards of its members, was a viola- 
tion of the Federal Anti-Trust Act. 
Charles A. Ramsay Co. v. Associated 
Bill Posters, 260 U. S. 501, 43 SCt 
167, 67 L. ed. 368 [rev 271 Fed. 140]. 
(2) A contract under which stock 
in a railroad company was _ trans- 
ferred to a trustee to whom a mort- 
gage given to secure bonds of the 
corporate owner of the stock were 
executed, the right to vote stock be- 
ing retained by the owner, is not 
invalid as violative of the Sherman 
Anti-Trust Law or of Const. art 4 
§ 2 par 4 (Civ. Code [1910] § 6466), 
prohibiting corporations from con- 
tracting with each other so as to 
lessen competition or to encourage 
monopoly. Georgia Granite R. Co. v. 
Miller, 144 Ga, 665, 87 SE 897. (3) 
School officers are not authorized to 
act in violation of Vernon Sayles 
Civ. St. Annot. (1914) arts 7796, 7798, 
prohibiting trusts for a purpose not 
properly pertaining to the interest of 
pupils, the cause of education, or 
the preservation of school property. 
Hailey v. Brooks, (Tex. Civ. A.) 191 
SW 781 (even though the inference 
ean be said to be warranted that the 
act of the school officers, establishing 
a supply house and prohibiting pu- 
pils from trading with plaintiff, was 
in the interest of the school). (4) A 
contract providing that an employee 
should not engage in the same busi- 
ness or divert the employer’s busi- 
ness to others within two years 
after leaving the employment is not 
in violation of anti-trust statutes. 
Jennings v. Shepherd Laundries Co., 
(Tex. Civ. A.) 276 SW 726. 

3344. Cancellation of illegal con- 
tract see Cancellation of Instruments 
9 C. J. p 1154. See also supra § 109 
note 73 [b]. 

34. See Contracts § 440. 

S.—Gibbs v. Consolidated 
130, WU. S7 s96 99 SCt b53i 82 
979; American, ete, Mfg. 
Corp. Vv. New Idria Quicksilver Min. 
Co., 293 Fed. 509; Eastman Kodak 
._vV. Blackmore, 277 Fed. 694, 21 
ALR 1506; Bluefields SS. Con aw: 
United Fruit Co., 2438 Fed. 1, 155 CCA 
531 [writ of error dism 248 U. S. 
595 mem. 39 SCt 1386 mem, 63 L. ed. 
438 mem]; Lane v. Leiter 237 Fed. 


149, 150 CCA 295; Citizen’s Light, 
etc., Co. v. Montgomery Light, etc., 
Co:., 171) Fed. 553; Blount Mfe Co: v. 
Yale, etc., Mfg. Co., 166 Fed. 555; 


McConnell v. Camors-McConnell Co. 
152 Fed. 321, 81 CCA 429, McCttch- 
eon v. Merz Capsule Co., 71 Fed. 787, 


ates or tends to create a monopoly and which is for 
that reason invalid at common law or in violation of 
federal or state anti-trust statutes, cannot invoke 
the aid of the courts’ to enforce its provisions 
against the other party or parties thereto.** Where 
either party violates the agreement or combination 


19 CCA 108, 31 LRA 415. ad 
Ala.—Tuscaloosa Ice Mfg. Co. vy. 

Williams, 127 Ala. 110, 28 S 669, 85 

AmSR 125, 50 LRA 175. 

Cal.—Morey v. Paladini, 187 Cal. 
727, 203 P 760; Getz v. Federal Salt 
Co., 147 Cal. 115, 81 P 416, 109 AmSR 
114; Santa Clara Valley Mill, ete., 
Cove Hayes (6 Cal. e818) some 
SVAmMSR it: 

Ill.—Bishop v. American Preserv- 
ers’ Co., 157 Ill. 284, 41 NE 765, 48 
AmSR 317; Ford v. Chicago Milk 
Shippers’ Assoc., 155 Ill. 166, 39 NE 
651, 27 LRA 298; Foss v. Cummings, 


149 Ill. 353, 36 NE 553; More v. 
Bennett, 140 Ill. 69, 29 NE 888, 33 
AmSR 216, 15 LRA 361; American 


Strawboard Co. v. Peoria Strawboard 
Cor, "Gon StAR5 022 

Ind.—Moore vy. Barrett Co., 75 Ind. 
A. 352, 130 NE 649; Bessire v. Corn 
Products Mfg. Co., 47 Ind. A. 298, 94 
NE 353. 

Iowa.—George Birrell, Inc. v. Fi- 
delity, etce., Co., 193 Iowa 860, 188 
NW 26; Chavin v. Brown, 83 Iowa 
156, 48 NW 1074, 32 AmSR 297, 12 
LRA 428. 

Kan.—Mills v. General Ordnance 
Co., 113 Kan. 479, 215 P 314; Patter- 
son _v. Imperial Window Glass Co., 
91 Kan. 201,137 P 955; State v.. Wale 
son, 73 Kan. 334, 80 P 639, 84 P 737, 
117 AmSR 479; 
59 Kan. 313, 52 P 883. 

Ky.—Brent v. Gay, 149 Ky. 615, 
149 SW 915, 41 LRANS 1034; Arctic 
Ice Co. v. Franklin Electric, etc., Co., 
145 Ky. 32. 139 SW 1080; Merchants’ 
Ice; ete.,— Cosy, sRohrman,) 138 aoe 
530, 128 SW 599, 1837 AmSR 390, 30 
LRANS 973. 

la.—Texas, etc, Rr Co. Vv. South= 
ern Pac. R. Co., 41 La. Ann. 970,6S 
888, 17 AmSR 445 [aff 137 U. S. 48, 
11 SCt 10, 34 L. ed. 614]; India Bag- 
ging ‘Assoc. v. Kock, 14 La, Ann. 168; 
Corn Products Refining Co. v. Miller- 
ee Mfg. Co., 9 La. A. (Orleans) 

Mass.—Duane vy. Merchants’ Legal 
Stamp Co., 231 Mass. 113, 120 NE 370 
[certiorari den 249 U. S. 613 mem, 
39) SCt, 2388) amem, 963") 1.) eal 4802 
mem]. 

Mich.—Dow Chemical Co. v. Ameri- 
can Bromine Co., 210 Mich. 262, 177 
NW 996; Clark v. Needham, 125 
Mich. 84, 88 NW 1027, 84 AmSR 5595 
51 LRA 785; Western Wooden Ware 
Assoc. v. Starkey, 84 Mich. 76, 47 
NW 604, 22 AmSR 686, 11 LRA 503; 
Richardson v. Buhl, 77 Mich. 632, 
43 NW 1102, 6 LRA 457; Raymond v. 
Leavitt, 46 Mich. 447, 9 NW 525, 41 
AmR 170. 

Miss.—Kosciusko Oil Mill, ete., Co. 
v. Wilson Cotton Oil Co., 90 Miss. 
551, 438 S 435, 8 LRANS 1053. 

Mo.—Bersch y. Fire Underwriters 
Assoc., 241 SW 428; Hastings Indus- 
trial Co. v. Baxter, 125 Mo. A. 494, 
102 SW 1075. 

Nebr.—Wittenberg v. Mollyneaux, 
60 Nebr. 583, 83 NW 842; State v. 
Nebraska Distilling Co., 29 Nebr. 
700, 46 NW 155. 

N. Y.—Cummings v. Union Blue 
Stone Co., 144 N. Y. 401, 58 NE 525, 
79 AmSR 655, 52 LRA 262; Leonard 
v. ‘Poole, 114 N. Y.. 371, 21 NE 70% 
11 AmSR 667, 4 LRA 728; Arnot v. 
Pittston, etc., Coal Co., 68 N.. Y. 5538, 
23 AmR 190; Milton Schnaier Con- 
tracting Corp. Vis International 
Tailoring Co., 205 App. Div. 527, 199 
NYS 502; Livermore v. Bushnell, 5 
Hun 285. 

N. C.—Standard Fashion a 
Grant, 165 N. C. 453, 81 SE 60 

Oh. _~_Emery v. Ohio Candle bo. 47 


Vv. 


— ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Barton v. Mulvane,» 


_to the injury 


\ 


i 


- §§ 183-184] 


dition in which it found him.*é 


Oh. St. 320, 24 NE 660, 21 AmSR 819; 
Central Ohio Salt Co. v. Guthrie, 35 


Oh. St. 666; Fisher v. Flickinger 
mevvineel! Co... 7 ‘Oh, Cir? Ct. No iS.-533, 
2s Ob. NCR Ot. (501s sMcCall. “Cox ty. 


127: 


O’Neil, 17 OhNPNS 17; Medina Coun- 
ty Warmers’ Tel. Co. v. Medina Tel. 
Co., 12 OhNPNS 289. 

Okl.—Brooks v. J. R. Watkins 
Medical Co., 81 Okl. 82, 196 P 956; 
Hunt v. W. T. Rawleigh Medical Co.. 
WL Okl. 193, 176 BP. 410; .Wagner v. 
Minnie Harvester Co., 25 Okl. 558, 
1 O6T P5969) 

Pa.—Nester v. Continental Brewing 


Go. 27 Pai Dist. 12. PaxCo. 417: 
R. I.—McNear, Ine. v. American, 
yee Micsn@ojmaa mits I 602). LOT ee 
42. 


Tenn.—Standard Oil Co. v. State, 
117 Tenn. 618, 100 SW 705, 10 LRANS 
1015 (recognizing rule); Bailey v. 
Master Plumbers Assoc., 103 Tenn. 
99, 52 SW 8538, 46 LRA 561; Mallory 
vy. Hanaur Oil-Works, 86 Tenn. 598, 
8 SW 396. 

Tex.—Fuqua v. Pabst Brewing As- 
soc., 90 Tex. 298, 38 SW 29; 750, 35 
LRA 241; Texas Standard Oil Co. v. 
Adoue, 83 Tex. 650, 19 SW 274, 29 
AmSR 675, 15 LRA 598; Amarillo Oil 
Colnves Ranch Creek’ Oil) sete, -.Co;, 
(Civ. A.)- 271 SW 145; W. T. Raw- 
leigh Co. v. Land, (Civ. A.) 261 SW 
186; Pound v. Lawrence, (Civ. A.) 
233 SW 359; Pennsylvania Rubber 

v. McClain, (Civ. A.) 200 SW 
586; Whisenant v. Shores-Mueller 
Se (Civ. A.) 194 SW 1175; Newby 

W. T. Rawleigh Co., (Civ. A.) 194 
Sw 1173; Pictorial Review Co. v. 
Pate, (Civ. A.) 185 SW 309; Segal v. 
McCall Co., 108 Tex. 55, 184 SW 188; 
Woods v. American Brewing Assoc., 
(Civ. A.) 183 SW 127 [rev on other 
grounds (Commn. A.) 215 SW 4481; 
Carroll v. Evansville Brewing Assoc., 
(Civ. A.) 179 SW 1099; J; R. Wat- 
kins Medical Co. v. Johnson, (Civ. 
A.) 162 SW 394; Star Mill, etc., Co. 
vy. Ft. Worth Grain, ete., Co... (Civ. 
A.) 146 SW 604; Pasteur Vaccine 
Co. v. Burkey, 22 Tex. Civ. A. 232, 
54 SW 804. 

Wash.—Manson y. Hunt, 82 Wash. 

291, 144 P 45. 
. Va.—Pocahontas Coke Co. v. 
Powhatan Coal, etc., Co., 60 W. Va. 
508, 56 SE 264, 116 AmSR 901, 10 
LRANS 268, 9 AnnCas 667. 

Wis.—Pulp Wood Co. v. Green 
Bay Paper, ete. Co., 168 Wis. 400, 
170 NW 230 [certiorari den 249 U. S. 
610 mem, 39 SCt 291 mem, 63 L. ed. 
800 mem]; Milwaukee Masons’, etc., 
Assoc. v. Niezerowski, 95 Wis. 129, 
70 NW 166, 60 AmSR 97, 37 LRA 
Fairbank vy. Leary, 40 Wis. 637. 


Eng.— Rigby vee Connol,4146Ch. D; 


482: Urmston v. Whitelegg, 63 L. T. 


Leighton v. Wales, 


Rep. N.S. 455; 
150 Reprint 1262; 


3 M. -& W. 545, 


Toby v. Major, 43 Sol. J. 778; Cou- 
sins v. Smith, 13 Ves. Jr. 542, 33 
Reprint 397. 

Can.—Weidman vy. Shragge, 46 


Can. S. C. 1, 2 DomLR 734, 2 West 
Wkly 330, AnnCas1912D 919 [Lallow- 
ing app "20 Man. 178, 15 WestLR 


Ont.—Dominion Supply Co. v. 
Robertson Mfg. Co., 39 Ont. L. 495; 
12 OntWN 187, 34 DomLR_ 740: 
Stearns v. Avery, 33 Ont. L. 251. 8 
OntWN 70; Hately v. Elliott, 9 Ont. 
Gr 185. 

[a] Considerations on which rule 
based.—(1) “The law refuses relief 
to the plaintiff not out of any tender 
regard for the defendants, but- be- 
cause the whole affair is so tainted 
with illegality that no assistance will 
be afforded to anybody culpably con- 
nected with its executed aspects. 


of the nee the law will give the in- 
_ jured party no redress but will leave him in the con- 
Nevertheless, if it 
is relied on as a defense to an action on contract 
that it is in/violation of the provision of a statute, 
it must clearly appear that such is the ease.*” 

[§ 184] b. Application of Rule—(1) In General. 
“The general rule*® has found frequent application 
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All are equally reprehensible re- 
specting the very matter as to which 
relief is sought. The law does not 
undertake to discriminate as to de- 
grees of guilt. The defense is al- 
lowed ‘not as a protection to the de- 
fendant, but as a disability in the 
plaintiff.’ ”’ Duane v. Merchants’ 
Legal Stamp Co., 231 Mass. 113, 119, 
120 NE 370 [certiorari den 249 U. S. 
613 mem, 39 SCt 388 mem, 63 L. ed. 
802 mem]. (2) “To refuse to grant 
either party to an illegal contract 
judicial aid for the enforcement of 
his alleged rights under it tends 
strongly towards reducing the num- 
ber of such transactions to a mini- 
mum. The more plainly parties un- 
derstand that when they enter into 
contracts of this nature they place 
themselves outside the protection of 
the law, so far as that protection con- 
sists in aiding them to enforce such 
contracts, the less inclined will they 
be to enter into them. In that way 
the public secures the benefit ot a 


rigid adherence to the law.” Mc- 
Mullen v. Hoffman, 174 U. S. 639, 
669, 19 SCt 839, 43 L. ed. 1117 [quot 


Patterson v. Imperial Window Glass 
Coro lmican. 2010 2098 Lo tice eo O51. 
[b] A contract which grows im- 
mediately out of, and is connected 
with, a prior contract or combina- 
tion which is invalid because in vio- 
lation of the federal or state anti- 
trust acts (1) is not enforceable. 
Pacific Factor Co. v. Adler, 90 Cal. 
110, 27 P 36, 25 AmSR 102; Stanton 
v. Allen, 5 Den. (N. Y.) 434, 49 AmD 
282; Fisher v. Flickinger Wheel Co., 
G@Ony Cir Cty NAS. bss7s82 Oh Or: 
Ct. 501;~ American’ Handle Co., Ltd. 
v. Standard Handle Co., (Tenn. Ch. 
A.) 59 SW 709; Amarillo Oil Co. v. 


Ranch Creek Oil, etc., Co., (Tex. Civ. 
A.) 271 SW 145; Pulp Wood Co. v. 
Green Bay Paper, etc., Co., 168 Wis. 


400, 170 NW 230 [certiorari den 249 
U. S. 610 mem, 29 SCt.291 mem, 63 
L. ed. 800 mem]. (2) Thus, where 
an illegal combination in restraint 
of trade has, by an illegal contract, 
purchased the machinery of a _cor- 
poration but has failed to establish 
possession as against the receivers 
of such corporation, the court will 
not assist the purchaser in obtain- 
ing the possession of machinery nor 
in enforcing the illegal contract as 
against the proceeds, after the sale 
of Such machinery by the receivers. 
Fisher v. Flickinger Wheel Co., su- 
pra. (3) And where a combination 
of three pulpwood .purchasing agents 
constitutes a monopoly in violation 
of Sherman Anti-Trust Act, a con- 
tract whereby one of such agents 
was made exclusive purchasing agent 
for a certain paper mill under agree- 
ment whereby the mill was to take 
its proportionate share of pulpwood, 
the agent was able to purchase eco- 
nomically during a season, and to 
pay its pro rata share of cost thereof 
and of any loss incurred, being in 
furtherance of such monopoly. was 
void and unenforceable. Pulp Wood 
‘Co. v. Green Bay Paper, etc.. Co., 


Rights of successor to cor- 
poration creating a monopoly.— 
Where a corporation created a mo- 
nopoly of the ice business in L by the 
amalgamation of practically all the 
ice plants in the city, and then all 
such property was conveyed to a new 
corporation organized as its suc- 
cessor composed largely of the same 
interests, the new corporation was 
not an innocent purchaser, and was 
therefore not entitled to enforce the 
monopolistic contracts of its prede- 
cessor on the theory that it was not 


fad OR ee 


in the case of combinations which had for their pur- 
pose the cornering of the market in relation to some 
staple commodity in common use or some vendible 
stock ;?® and in applying the general rule it has 
also been held that neither. party can maintain an 
action for breach of a contract for the sale-of goods, _ 
which contains a provision requiring the purchaser 

to resell the goods at a price fixed by his vendor,*® 


guilty of any impropriety. Mer- 
chants’ Ice, etc., Co. v. Rohrman, 138 
Ky. 530, 128 SW 599, 137 AmSR 390, 
30 LRANS 973. 

36. Bluefield SS. Co. v._ United 
HMruit (Co. 243, Weds) 155 “CCA e531 
[writ of error dism 248 U. S. 595 
mem, 39 SCt 136 mem, 63 L. ed. 438 
mem]; Wright v. Cudahy, 168 Ill. 86, 
48 NE 39; Bishop v. American Pre- 
servers’ Co., 157 Ill. 284, 41 NE 765 
48 AmSR 317 [rev 51 Til. A. 417); 
Fisher v. Flickinger Wheel Co., 7 
Oh iGine| Ctl N.AS.i bean 28nOh Cin. Cu 
501; Amarillo Oil Co. v. Ranch Creek 
oae ete., Co., (Tex. Civ. A.) 271 SW 
145. 

“The parties to such agreements 
will be left just as if no contract had 
been made; that is, as far as the 
courts are authorized to g0 in pro- 
ceedings of this character.” W. T. 
Rawleigh Co. v. Land, (Tex. Civ. A.) 
261 SW 186, 189. 

37. Pocahontas Coke Co. v. Pow-- 
hatan Coal, ete., Co., 60 W. Va. 508, 
56 SE 264, 116 AmSR 901, 10 LRANS 
268, 9 AnnCas 667. 

[a] For instance, the defense that 
the contract is within the prohibi- 
tion of the Federal Anti-Trust Act 
must fail where it appears that the 
contract is capable of being fully 
performed within a state. Pocahon- 
tas Coke Co. v. Powhatan Coal, etc., 
Co., 60 W. Va. 508, 56 SE 264, 116 
ites 901, 10 LRANS 268, 9 AnnCas 

38. See supra § 183. 

39. Lane v. Leiter, 237 Fed. 149, 
150 CCA 295; Wright v: Cudahy, 168 
Tll. 86, 48 NE 39; Foss v. Cummings, 
149 Ill. 353, 36 NE 553; Raymond v. 
Leavitt, 46 Mich. 447, 9 NW 525, 41 
AmR 170; Arnot v. Pittston, etc., Coal 
Cos, 268i) ING SY. DOS ho Zou Anke ao lhoOs 
Livermore vy. Bushnell, 5 Hun (N., Y.) 
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[a] Thus (1) there can be no re- 
covery on notes the consideration for 
which is the profit made by the seller 
as a direct result of an illegal con- 
tract to corner the market in grain. 
Lane v. Leiter, 237 Fed. 149, 150 
CCA 295. (2) One who lends or ad- 
vances money to be used for the pur- 
pose of making a corner in wheat 
cannot recover it back by any legal 
measures. Raymond v. Leavitt, 46 
Mich. 447, 9 NW 525, 41 AmR 170. 
(3) “An agreement to make a ‘cor- 
ner’ in stock, by buying it up so as 
to control the market, and then pur- 
chasing for future deliveries, is ille- 
gal, and the parties thereto are not ~ 
partners; and one of said parties, 
who has authorized the others to use 
his funds already in their hands in 
carrying out the agreement, cannot 
recover any amount actually ex- 
pended or appropriated according to 
its terms.’ Sampson v. Shaw, 101 
Mass. 145, 3 AmR 327. (4) A com- 
bination of several parties to en- 
hance the price of corn, by making 
large purchases and preventing the 
fair selling thereof, whereby an im- 
mense lot of corn -is put into the 
hands of a firm in the combine ana 
thus force up the price of corn in the 
market, is contrary to public policy, 
and no party to the agreement can 


maintain an action for | services 
growing out of the _ transaction. 
Foss v. Cummings, 149 Ill. 358, 36 
NE 553. 

40. McCall Co. v. O’Neil, 17 Oh. 
NPNS 17; Brooks v. J. R. Watkins 
Medical Co., 81. Okl. 82, 196 P 956; 


Hunt v. W.°T. Rawleigh Medical Co., 
71 Okl. 193, 176 P 410; Stewart v. 
W. T. Rawleigh Medical Co., 58 Okl. 
344, 159 P 1187, LRAIIITA 1276; 


182 [41 C.J.] 
or which requires the purchaser to buy goods only 
from his vendor,*! or which requires the vendor not 
to sell to any other dealer in the purchaser’s ter- 
ritory,*? or which gives the purchaser the exclusive 
right to sell the vendor’s goods in a designated ter- 
ritory,*® or which binds the purchaser not to sell 
the vendor’s goods except in a designated terri- 
tory,*4 or which contains two or more of the fore- 
going provisions.*® And the invalidity of the 
contract is available as a defense to an action by 
the vendor to enforce it, by those guaranteeing its 
performance by the purchaser, to the same extent 
as to the purchaser himself.4° Nevertheless, if the 
contract is in fact a valid one, a recovery may be 
had thereon, although the purchaser construed it 
as being in violation of a state anti-trust act, the 
vendor being in no way to blame for the purchaser’s 
construction of it.47 A member of an unlawful 
combination cannot recover on a mortgage provid- 
ing for the collection of an item of commission fixed 
in “violation of the state anti-trust act.4® Further, 
the general rule*? has been applied in case of an 
agreement between transportation companies oper- 
ating between the same points, by which one agrees 


Segal’v. McCall Co., i Tex. 55, 184 


SW 188; Caddell v. J. R. Watkins [a] 
Medical Co., (Tex. Civ. A.) 227 SW 
226. 

[a] hus, where a contract un- 


dertakes to fix the price at which the 
goods sold may be resold by the pur- 
chaser, with a provision that for a 
breach of any of the terms or con- 
ditions of the contract the other 
party shall have the right to exer- 
cise the option to be relieved from its 
obligations and to recover the sum 
therein provided as liquidated dam- 
ages, it is clearly within the inhibi- 
tion of the anti-trust statute, and is 
therefore void and a court will not 
lend its aid to a party relying on 
such a contract and seeking to re- 


anti-trust laws, 


45. 
Watkins 
fa] 
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(Tex. Civ. A.) 227 SW 226. 

Thus a contract between a 
manufacturer and a dealer, 
binds the dealer not to sell the manu- 
facturer’s cars except in a designated 
territory, is in violation of the state 
and the manufac- 
turer cannot recover on notes given 
for the purchase price of the cars. 56. 
Kissel Motor Car Co. v. Walker, 270 57. 
Fed. 492, 24 ALR 782. 

Pictorial Review Co. v. Pate, 
(Tex: Civ... A.) 185. SW, 309; 
Medical 
(Tex. Civ. A.) 162 SW 394. 

Thus (1) where a contract of 
sale reauires the buyer to sell only 
the vendor’s goods, limits the terri- 
tory in which sales may be made, 


od] 
[§§ 184-186 


not to operate its transportation facilities for a term 
of years, and a note given as part consideration 
is unenforceable ;®° and a combination of contractors 
cannot recover from a member a penalty for viola- 


‘tion of a by-law which is illegal as being in re- 


straint of trade,®! although the member may have 
indemnified himself by adding the amount of the 
penalty to the price he would otherwise have charged 
a customer for the same work.®? It has similarly 
been held that a combination of dealers, which is 
illegal as being in restraint of trade, cannot recover 
damages stipulated in the articles of the agree- 
ment for a breach thereof,°* or for a penalty pro- 
vided for by such articles;°* nor can a member of 
an illegal association enforce an agreement to pro- 
vide benefits for members.®® 

[§ 185] (2) For Share of the Profits. In apply- 
ing the general rule above stated,°® it is held that 
a party to a contract or combination, which is in 
restraint of trade or which creates or tends to create 
a monopoly, cannot maintain an action for a share 
of the profits of the unlawful enterprise.>” 

[§ 186] ec. Procedure. General rules governing 
procedure in civil actions burden of proof, 58 admis- 


because the plaintiff must _ lose.” 
Bailey v. Master Plumbers, 103 Tenn. 
99, 114, 52 SW 853, 46 LRA 561. 

53. Judd v. Harrington, 13:9) Nei 
105, 34 NE 790. 

54. India Bagging Assoc. v. Kock, 
14 La. Ann. 168, 

55. Rigby v. Connee 14 Ch. D. 482. 
See supra § 1 

f epee eee v. Carter- 
Crume Co., 92 Fed. 479, 34 CCA 479. 

Cal.—Vulcan Powder Co. v. Hercu- 
les Powder Co., 96 Cal. 510, 31 P 581, 
31 AmSR 242, 

Ill.—Craft v. McConoughy, 79 Ill. 
346, 22 AmR 171. 

La.—Texas, ete., R. Co. v. Southern 
Pac, Ri; Cos s41 La. Ann. 970, 6 S 888, 
17 AmSR 445 [aff 137 U. S. 48, 11 SCt 


which 


rete 


CO vc Johnson, 


cover its fruits, notwithstanding the 
purchaser may, aS a consequence, be 
relieved from paying for goods he 
has received. McCall Co. v. O’Neil, 
17 OhNPNS 17. 


41. Carroll v. Evansville Brewing 
Assoc., (Tex. Civ. A.) 179 SW 1099; 
Star Mill; \\'ete., Co. vi. Ft.” Worth 
Grain; ‘ete., Co., (Tex. Civ. A.) 146 
SW 604. 

{a] Thus a contract by which de- 


fendant agreed to vurchase from 
plaintiff exclusively all goods which 
he might require in his business is in 
violation of the state monopoly stat- 
ute, and an action for money due 
thereunder cannot be maintained. 
Carroll v. Evansville Brewing Assoc., 
(Tex. Civ. A.) 179 SW 1099. 

42. Fuqua v. Pabst Brewing Co., 
_90 Tex. 298, 38 SW 29, 750, 35 LRA 
241; W. T, Rawleigh Co. v. Land, 
(Tex. Civ. A.) 261 SW 186; Caddell 
v. J. R. Watkins Medical Co., (Tex. 
Civ. A.) 227 SW 226; Anheuser- 
Busch Brewing Assoc. v. Houck, 
(Tex. Civ. A.) 27.SW 692 [aff 88 Tex. 
184, 30 SW 869]. 

{a] Thus a contract by a brewery 
company for the sale of beer to a 
dealer, which binds the brewery com- 
pany not to sell any beer to any 
other dealer in the city of the deal- 
er’s residence or its vicinity, is in 
restraint of trade and in violation of 
state anti-trust statutes, and the 
brewery company cannot maintain an 
action against the dealer and his 
sureties for the faithful performance 
of the contract. Fuqua v. Pabst 
Brewing Co., 90 Tex. 298, 38 SW 29, 
750, 35 LRA 241. 

43. American Brewing Assoc. v. 


ay gods: (Tex. Commn. A.) 215 SW 
44. Kissel Motor tt@ar) Coun v. 
Walker, 270 Fed. 492, 24 ALR 782; 


Caddell v. J. R. Watkins Medical Co., 


and -fixes the prices at which the 
goods may be sold, an action does 
not lie to recover the nrice of the 
goods. J. R. Watkins Medical Co. v. 
Johnson, (Tex. Civ. A.) 162 SW 394. 
(2) And the fact that a part of the 
account between tne parties was due 
and stated when the contract was 
made and provided for the payment 
of the account would not save such 
part of the contract from being un- 
enforceable so as to permit recovery 
of such amount, all items of the con- 
tract being invalid. J. R. Watkins 
Medical Co. v. Johnson, supra. (3) 
Also, where the buyer agreed not to 
sell outside a certain territory and 
to devote all his time to the business, 
such agreement rendered the sale 
void and precludes a recovery of the 
purchase price. Whisenant v. Shores- 
Mueller Co., (Tex. Civ. A.) 194 SW 
1175; Newby v. W. T. Rawleigh Co., 
(Bexs CiviyA.) 5L94 SW pbs. 

46. Fuqua v. Pabst Brewing Co., 
90 Trex. 298, 38 SW 29, 750, 35 LRA 241, 

47. W. T. Rawleigh Co. v. Mar- 
(Tex. Civ. A.) 220 SW 1111. 
48. State v. Wilson, 73 Kan. 334, 
639, 84 P 787, 117 AmSR 479. 
See supra § 183. 


50. Manson v. Hunt, 82 Wash. 291, 
144 P 46. 
51. Bailey v. Master Plumbers, 103 


Tenn. 99, 52 SW 853, 46 LRA 561. To 
same effect Milwaukee Masons,’ etc., 
Assoc. v. Niezerowski, 95 Wis. 129, 70 
NW 166, 60 AmSR 97, 37 LRA 127. 
52. Bailey vy. Master Plumbers, 103 
Tenn. 99, 52 SW 853, 46 ‘LRA 561. 
[a] Reason for ‘rule.—‘“In that 
aspect the plaintiff and the defend- 
ants stand upon the same ground— 
both being wrongdoers, and neither 
having any just claim to. relief 
against the other. Both being equally 
at fault, the condition of the defend- 
ants is the better, and they gain only 


10, 34 L. ed. 614]. 

Mass.—Duane v. Merchants’ Legal 
Stamp Co., 231 Mass. 113, 120 NE 370 
{certiorari den 249 U. S. 613 mem, 
39 eo 388 mem, 63 L. ed. 802 mem]. 

N. Y.—Gray v. Oxnard Bros. Co., 
59 Hun 887, 13 NYS 86. 

Oh.—Emery v. Ohio Candle Co., 47 
Oh. St. 320, 24 NE 660, 21 AmSR 819. 

Pa.—Nester v. Continental Brewing 
Co., 161 Pa. 473, 29 A 102, 41 AmSR 
894, 24 LRA 247, 

[a] An arrangement by which two 
competing systems of railroads agree 
to divide their earnings for traffic be- 
tween given points, for which they 
were previously competitors, is 
against public interest, contrary to 
public policy, and cannot be judi- 
cially enforced. Texas, etc., R. Co. 
v. Southern Pac. R. Co., 41 La. Ann. 
970. 6 S 888. 17 AmSR 445 [aff 137 
U. S. 48, 11 SCt 10, 34 L. ed. 614]. 

[b] Suit by receiver.—The re- 
ceiver of a sugar refining :company,. 
appointed under a judgment, in an 
action brought by the state to dis- 
solve the corporation on account of 
its having become a party to an il- 
legal combination formed for the 
manufacture and sale of sugars, can- 
not maintain an action to recover the 
profits of the illegal transaction from 
another party engaged with the 
sugar refining company in such il- 
legal combination, where it is neces- 
sary, in order to sustain the action, 
to appeal to, and depend upon, the 
terms of the illegal agreement. Gray 
v. Oxnard Bros. Co., “59 Hun 387, 13 
NYS 86. 

See Evidence § 13 et seq. 

[a] Thus, where suit for the price 
of goods sold was defended on the 
ground that the contract, although 
fair on its face, violated the Anti- 
Trust Law because of secret under- 
standing or subsequent modification, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


- §§ 186-190] 


sibility,°® and weight and sufficiency® of evidence, 
_ province of court and jury,®! and instructions,°* 
apply in actions on contracts alleged to be void as 
in restraint of trade or as creating or tending to 


ereate a monopoly. 
[§ 187] 2. To Enjoin Breach.°? 


Where an agree- 
ment by which one sells his business and good will 
is of such character as tends to create a monopoly, 
an injunction wil not lie to prevent the seller from 
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violating the agreement ;** but the rule is otherwise 
where the agreement, although in restraint of trade, 
is a reasonable one.®® 

[§ 188] B. Collateral Suits.°¢ 


If a suit between 


parties to an illegal contract or combination is 


entirely independent of the illegal scheme involved, 
it cannot be defended on the ground that the parties 
to the suit are also parties to an illegal contract 
or combination.®* 


IX. RIGHTS AND LIABILITIES OF PERSONS DEALING WITH COMBINATIONS 


[§ 189] A. Suits Involving Monopolization or Re- 
If a suit is brought by a combina- 
tion against one not a member of it, for the breach 
of some agreement, the performance of which was 
an essential part of the unlawful scheme of the 
combination, this fact may be shown as a defense 


straint of Trade. 


to the suit.®® 


[§ 190] B. Contracts Collateral to, and Independ- 
ent of, Combination Agreement—1. 


defendant had the burden of proof, 
and his assent to a modification of 
the contract was not shown by his 
testimony as to receiving a letter 
containing instructions, without tes- 
timony that he followed them. W. T. 
Rawleigh Co. v. Lemon, (Tex. Civ. 
A.) 247 SW. 683. 

* B59. See Evidence § 89 et sea. 

[a] Evidence held admissible.— 
(1) In an action on a sales contract, 
where the issues raised by defendant 
were as to its illegality, as violative 
of the Anti-Trust Statute, evidence 
of books, communications, papers, 
and letters from seller was admissi- 
ble to show construction of the con- 
tract by seller, and that in perform- 
ance buyer accepted seller’s interpre- 
tation. J. R. Watkins Co. v. Myers, 
(Tex. Civ. A.) 255 SW 1002. (2) So 
evidence of a book published by 
seller, although published prior to 
the contract sued on, was admissible 
to show construction of the contract 


by seller, and that in performance 
thereof buyer accepted seller’s inter- 
pretation. Rs Watkins: Co. 3 vi: 
Myers, supra. 


60. See Evidence § 1730 et seq. 

{a] Evidence held sufficient to 
show: (1) Agreement by purchaser 
not to buy goods from other than 
vendor. Star Mill, ete., Co. v. Ft. 
Worth Grain, etce., Co., (Tex. Civ. A.) 
146 SW 604. (2) Agreement that 
buyer should carry on no other busi- 
ness. W. T. Rawleigh Co. v. Mar- 
shall, (Tex. Civ. A.) 248 SW 153., (3) 
_Agreement to sell in designated 
territory only. W. %T. Rawileigh 
Co. vy. Marshall, supra. (4) Transac- 
tion to which a state anti-trust act 
applied. Langford v. Power, (Tex. 
Civ. A.) 196 SW 662. (5) That plain- 
tiff was a party to an illegal com- 
bination to corner the market. Amer- 
ican, etc., Mfg. Corp. v. New Idria 
Quicksilver Min. Co., 293 Fed. 509. 

61. See Trial [38 Cyc 1511 et seq]. 

fa] Question held for jury.— 
Whether goods were sold under a 
contract binding the buyer to resell 
at prices fixed by the seller and to 
handle the latter’s goods exclusively, 
was held a auestion for the jury. 
Dickerson v. McConnon, (Tex. Civ. 
A.) 248 SW 1084. 

62. See Trial [38 Cyc 1594 et seal. 

[a] Refusal of a request to sub- 
mit a controverted issue of fact to 
the jury, on the question of whether 
a contract was made for the purpose 
of preventing and destroying compe- 
tition, is reversible error. Langford 
v. Power, (Tex. Civ. A.) 196 SW 662. 

63. Injunction generally see In- 
junctions 32 C. J. pl. 

64 Lufkin Rule Co. v. Fringeli, 
57 Oh. St. 596, 49 NE 1030, 68 AmSR 
736, 41 LRA 185. 

65. Trenton Potteries Co. v. Oly- 
phant, 58 N. J. Eq. 507, 43 A723, 78 
AmSR 612, 46 LRA 255; Diamond 
Match Co. v. Roeber, 106 N. Y. 4738, 


bination or Members—a. 
made with a member of an unlawful combination 
and declared void are such only as are in further- 
ance of the unlawful agreements of the combination 
and not those which are merely collateral thereto.®® 
A railroad company, when sued for breach of con- 
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tractual duty to furnish cars for shipment of coal, 


Rights of Com- 


13 NE 419, 60 AmR 464. See gener- 
ally Injunctions §§ 335-346. 

66. Rights on dissolution of com- 
bination see infra § 250 et seq. 

67. California Cured Fruit Assoc. 
Vin, otelline . L415 Cal. 7131; U6aR 1320); 
Sampson vy. Shaw, 101 Mass. 145, 3 
AmR 327; Disbrow v. Creamery Pack- 
age Mfg. Co., 110 Minn. 237, 125 NW 
115; Brennan v. United Hatters of 
North America Local No. 17, 73 N. J. 
Te 1295565: A) 165,,, 1118) AmSR) 727) 9 
LRANS 254, 9 AnnCas 698. 

[a] Rule applied.—(1) The grow- 
ers of a crop of prunes agreed to 
deliver it to plaintiff, who was to 
pack and sell it, and make advances 
in disposing of the same in considera- 
tion of a certain interest therein. 
Subsequently the growers sold their 
interest therein to defendant. It was 
held that in replevin by plaintiff to 
recover the prunes from defendant 
and the growers, they having taken 
them after delivery by the growers 
to plaintiff, that a defense that the 
contract was in restraint of trade 
and against public policy was of no 
merit, the action not being to en- 
force the contract or compel its per- 
formance. California Cured Fruit 
Assoc. v. Stelling, 141 Cal. 713, 75 P 
320. (2) If a transaction between 
plaintiff and others, involving an as- 
signment by him of patents, was in 
furtherance of an unlawful con- 
spiracy in restraint of trade, in which 
he was an innocent victim, he could 
have it set aside, and be restored to 
his interests in the patents. Disbrow 
v. Creamery Package Mfg. Co., 110 
Minn. 237, 245, 125 NW 115 (“The 
plaintiff’s case would then fall under 
that line of authorities which hold 
that where the claim is not depend- 
ent upon an illegal or unlawful trans- 
action, it will not be defeated merely 
because in the course of the business 
the plaintiff and defendant: together 
committed acts which were illegal. 
In such a case the plaintiff's claim 
does not originate, nor is it dependent 
upon the unlawful act’). 

[b] Recovery of money not ex- 
pended for unlawful purpose.—W here 
a party to an illegal combination to 
corner the market has authorized the 
other parties to use funds belonging 
to him already in their hands in car- 
rying out the agreement, he cannot 
recover any amount actually so ex- 
pended but can recover in an action 
for money received amounts not sv 
expended. Sampson v. Shaw, 101 


Mass. 145, 151, 3 AmR 327 (“If the 


plaintiff advanced and lent: the whole 
fund, with directions merely that 
the unexpended balance, if there 
should be any, Should be repaid, he 
cannot recover... . But if the direc- 
tion given was merely that Thaxter 
from time to time should take from 
the fund enough to pay the plaintiff’s 
proportion of the expenses incurred 
and investments made, to such extent 
% 


may not defend upon the ground that plaintiff is a 
member of a pool or trust to regulate and control 


as the necessities of the speculation 
should require, the unexpended bal- 
ance in Thaxter’s hands would not be 
considered as paid by the plaintiff on 
an illegal contract, but would be re- 
coverable’’). Compare White Star 
Line v. Star Line of Steamers, 141 
Mich. 604, 605, 105 NW 135 (where 
money has been parted with on the 
faith of a contract or combination 
unlawful as creating a monopoly, the 
party who has so expended the money 
is entitled to recover it not on the 
unlawful contract itself, but on a 
quantum meruit, on disaffirming the 
contract and holding the other par- 
ties to it liable for the value of bene- 
fits actually received). 

[c] Action by member against un- 
lawful association. —(1) Although 
plaintiff may have become a member 
of defendant trade union, and the 
value of the right of the member- 
ship consists in participation in a 
monopoly of the labor market, and 
the purpose of monopolizing for the 
members the labor market in any 
particular trade may constitute such 
union an unlawful association, and 
plaintiff’s right to employment shall 
depend on his participation in such 
an unlawful monopoly, his right to 
recover from the union for damages 
arising out of his right to retain em- 
ployment exists independent of the 
unlawful agreement, and is not with- 
drawn by the operation of the maxim 
“In pari delicto.” Brennan v. United 
Hatters of North America Local No. 
Wirater PNG Sie beri i295 OD aA oe le 
AmSR 727, 9 LRANS 254, 9 AnnCas 
698. (2) And the fact that a dealer 
in produce was a member of an un- 
lawful association, and participated 
in the adoption of its constitution 
and by-laws, does not prevent him 
from maintaining an action against 
such association and its members for 
damages caused by the boycotting by 
them of his business after he was ° 
suspended for violation of such by- 
laws. The acts complained of having 
been performed after he ceased to be 
a member, and without his consent, 
the plaintiff is not pari delicto. Ertz 
v. Produce Exch. Co., Minn. 178, 
84 NW 743, 83 AmSR 419, 51 LRA 
825. (8) Compare Greer v. Payne, 
4 Kan. A. 153. 46 P 190; Froelich v. 
Musicians’ Mut. Ben. Assoc., 93 Mo. 
A. 383 (both holding that a member 
of an unlawful association, who is 
threatened with expulsion, is not en- 
titled to an injunction to prevent the 
expulsion, although unauthorized, 
where the association is unlawful as 
being in restraint of trade or as con- 
stituting a monopoly). 

68. Penn-Allen Cement Co. v. 
Phillips, 182. N. C. 437, 109 SE 257. 

69. Corn Products Refining Co. v. 


Oriental Candy Co., 168 Ill. A. 585; 
Aitna Ins. Co. v. Robertson, 131 
MASS) 843.7094. $Sea tk, 1000955 Soret, 


See generally Contracts § 445. 
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the price of coal.‘° Purchase by one corporation 
engaged in foreign commerce of a controlling in- 
terest in the stock of a competing company simi- 
larly engaged, for the purpose of eliminating com- 
petition, although invalid in so far as the right 
to vote the stock is concerned, does not invalidate 
the stock so as to preclude the purchasing company 
from transferring the same to another in good 
faith, and conferring the right to vote the stock so 
transferred on the purchaser in case the transfer 
is without suspicion of retained control, and the 
purchaser is not otherwise prohibited by law from 
voting the Stock. 

[§ 191] b. Agency Contracts. Service contracts 
made by a corporation with its agents, which were 
not part of any agreement entered into by the cor- 
poration with other corporations to further an un- 
lawful combination with them, are not invalid’? and 
may be enforeed.** And an agent who has received 
money or property for his principal cannot set up as 
a defense, in an action by the principal to recover 
it, that the principal is a party to a combination in 
restraint of trade,7* or an unlawful combination 
under the Federal Anti-Trust Act,’® or under state 
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[§§ 190-193 


anti-trust acts, relating to trusts and monopolies.’¢ 

[§ 192] ¢. Goods Sold or Services Rendered.’? 
Where a contract for the purchase of goods from 

for services by a combination, illegal because 
in restraint of trade or creating a monopoly, is 
wholly collateral to, and independent of, the agree- 
ment under which the combination had previously 
been formed, the purchaser or person for whom the 
services were rendered cannot avoid payment on the 
ground that the seller was an illegal combination.’* 
This is the rule under the Federal Anti-Trust Act’? 
and under state anti-trust acts as well as at com- 
mon law,*°® except where these statutes contain ex- 
press provisions to the contrary.*! Nevertheless the 
defense of illegality of the combination may be set 
up by one who has purchased from it goods in pur- 
suance of an agreement that was an essential part 
of the scheme of the unlawful combination.*? 

[§ 193] 2. Rights of Parties to Contracts with 
Illegal Combination or Members. Goods sold.8? 
One who participates in the affairs of an illegal 
combination no further than selling goods to one 
of its members may recover payment therefor.®4 
And a contract by an owner to sell a commodity 


¢ Se § 


70. Midland Valley R. Co. v. Hoff- 


man Coal Co., 91 Ark. 180, 120 SW 
380. 

71. Steéle v. United Fruit Co., 190 
Fed. 631. 

V2.0ecoina, use OOn WaelvOpertson,, 
131 Miss; :343,.94'S 7, 10, 95 '‘S 137. 


73.) /htha. Ins=<Co. v. Robertson, 
supra. See generally Contracts § 445. 
74. Murray v. Vanderbilt, 39 Barb. 

(ON een? 0: 

75. International Harvester Co. v. 

192 Fed. 59. 

International Harvester Co. v. 
maton Cir, Judge," 163 ) Mich. 55; ) 127 
NW 695, 30 LRANS 580, AnnCas 
1912A 1022. 

77. Compare infra § 193. 

73. U. S.—A. B. Small Co. v. Lam- 
born, 267 U. S. 248, 45 SCt 300, 69 L. 
ed. 597; D. R. Wilder Mfg. Co. v. Corn 
Products Refining Co., 236,U. S. 165, 
35 SCt398; 159 i. ed.) 520) -AnnCas 
1916A 118; Continental Wall Paper 
Co: v.. Voight; ete.,'Co., 212; U.S. (227, 
29 SCt 280, 53 L. ed. 486 [aff 148 Fed. 
939, 78 CCA 567, 19 LRANS 143]; 
Connolly v. Union Sewer Pipe Co., 184 
We Sa 5465) 22) SCt! 4305 46° Loved’ 67.9% 
Chicago Wall Paper Mills v. Gen- 
eral Paper Co.. 147 Fed. 491, 78 CCA 
607, 8 AnnCas 889; Hadley-Dean Plate 
Glass Co. v. Highland Glass Co., 143 
Wed. 242, 74. CCA 462; Harrison: v. 
Glucose Sugar Refining Co., 116 Fed. 
304, 53 CCA 484, 58 LRA 915; Lafay- 
ette Bridge Co. v. Streator, 105 Fed. 
729; Dennehy v. McNulta, 86 Fed. 825, 
30 CCA 422, 41 LRA 609; The Charles 
E. Wiswall v. Scott, 86 Fed. 671, 30 
CCA 339, 42 LRA 85. 

Tl. —Wiley v. National Wall Paper 
Co., 70 Ill. A. 543 [this decision ap- 
parently overlooks the provisions of 

‘the Illinois statute considered infra 
note 81]. 

Ind.—Bessire v. Corn Products 
Mfg. Co., 47 Ind. A. 298, 94 NE 353. 

Mich.—Little Co. v. Cadwell Tran- 
sit Co., 197 Mich. 481, 168 NW 952. 

Tex.—Moroney Hardware Co. v. 
Goodwin Pottery Co., (Civ. A.) 120 
SW 1088; Springfield F. & M. Ins. Co. 
wv. Gannon,, ¢Civ. A.) 46.°SWi 3b. 

Wis.—National Distilling Co. v. 
Cream City Importing Co., 86 Wis. 
352, 56 NW 864, 39 AmSR 902. 

Pee cucs Vo ONOrth;: is.tre. oo aod: 
426. 

See Franklin Sugar Refining Co. v. 
Hanscom, 273 Pa. 98, 116 A 140 (ap- 
parently recognizing rule). 

See generally Contracts § 445. 

[a] Reasons for rule —(1) “This 
is true because the sale and the obli- 
gations which arose from it depended 
upon a distinct contract with recip- 


rocal considerations moving between 


the parties,—the receipt of the goods 
on the one hand and the payment of 
the price on the other. And this is 
but a form of stating the elementary 
proposition that courts may not re- 
fuse to enforce an otherwise legal 
contract because of some _ indirect 
benefit to a wrongdoer which would 
be afforded from doing so or some 
remote aid to the accomplishment of 
a wrong which might possibly. re- 
sult.” D. R. Wilder Mfg. Co. v. Corn 
Products Refining Co., 236 U. S. 165, 
172, 35 SCt 398, 59 L. ed. 520, AnnCas 
1916A 118. (2) “The plaintiff's cause 
of action is in no legal sense depend- 
ent upon or affected by the alleged 
illegality of the trust or combina- 
tion, because the illegality, if any, is 
entirely collateral to the transaction 
in question, and the court is_ not 
called upon in this action to enforce 
any contract tainted with illegality 
or contrary to public policy.” Na- 
tional Distilling Co. v. Cream City 
Importing Co., 86 Wis. 352, 356, 56 
NW 864, 39 AmSR 902. [quot Con- 
nolly v. Union Sewer Pipe Co., 184 
U. S540, 547, 22 SCt 431, 46 L.. ed. 


6791. 

79. D. R. Wilder Mfg. Co.\v. Corn 
Products Refining Co., 236 U. S. 165, 
85 SCt 398, 59 L. ed. 520, AnnCas 
1916A 118 [aff 11 Ga. A. 588, 75 SE 
918]; Bell v. Lamborn, 2 F. (2d) 205; 
Corn Products Refining Co. v. Ori- 
ental Candy Co., 168 Ill. A. 585. 

80. Ala.—Stewart v. Capital Fer- 
tilizer’ @o./207 Ala, “696,980 S' 64ile 
Dreyfus v. Corn Products Co., 204 
Ala. 593, 86 S 386. 

Ind.—Bessire v. 
Mfg. Co., 

Kan.—Cates v. 
184,.178 PB 447, 

Miss.—McCall Co. v. Parsons, etce., 


Corn Products 
47 Ind. A. 298, 94 NE 353. 
Knapp, 104 Kan. 


Co., 107 Miss. 865, 66 S 274; McCall 
Co. v. Hughes, 102 Miss. 375, 59 S 
794, 795, 42 LRANS 68. 


N. Y.—Milton Schnaier Contracting 
Corp. v. International Tailoring Co., 
119 Misc. 578, 197 NYS 646 [rev on 
other grounds 205 App. Div. 527, 199 
NYS 5021. 

Wis.—Pulp Wood Co. v. Green Bay 
baviek etc., Co., 157 Wis. 604, 147 NW 

oo. 

[a] The purpose of the statutes 
is to prevent promotion of the objects 
of an unlawful combination and the 
enforcement of contracts and ar- 
rangements growing out of such a 


combination. Cates vy. Knapp, 104 
Kany 84) 17 3b) 447, 
81. Ford v. Chicago Milk Ship- 


pers’ Assoc., 155 Ill. 166, 39 NE 651, 


27 LRA 298; National Lead Co. v. 
S. E. Grote Paint Store Co., 80 Mo. A. 
247; Pasteur Vaccine Co. v. Burkey, 
22) Mex. Civ, “A. 9232) 54S. W 28048 

[a] Construction of statutes.—(1) 
The Illinois supreme court, in an ac- 
tion brought by an unlawful com- 
bination to recover the price, held 
that there could be no recovery by 
reason of the statute. Ford v. Chi- 
cago Milk Shipvers’ Assoc., 155 Til. 
166, 39 NE 651, 27 LRA 298. (2) But 
the federal court for the northern 
district of Illinois refused to follow 
the Illinois supreme court and held 
that the Illinois statute being silent 
as to the method to be pursued in 
determining whether a corporation 
seeking to enforce a claim comes 
within the prohibition of the act, the 
illegality of the combination must 


have been previously determined in a. 


direct proceeding, to constitute a de- 


fense under the statute. Lafayette 
Bridée Co. v. Streator, 105 Fed. 
[b] Facts necessary to bring case 


within statute.—(1) To constitute a 
defense under a _ statute providing 
that any purchaser of property from 
a person or corporation transacting 
business in violation of the anti-trust 
laws shall not be liable for the price 
thereof, a contract of sale must be 
shown. 
tion to a transaction by which de- 
fendant was employed as agent to 
sell machinery in furtherance of an 
illegal combination between the 
manufacturers to fix and _ control 
prices, in violation of the anti-trust 
statutes. International Harvester Co. 
v. Oliver, 192 Fed. 59. (2) And under 
a statute making it unlawful for any 
corporation to do business within the 
state while a member of a pool, and 
relieving the purchaser of liability to 
pay for any article’sold by such cor- 
poration while “transacting business” 
within the state contrary to the pro- 
visions thereof, one who pleads the 
statute in bar of an action to recover 
for goods sold in the state fails to 
state a defense where he fails to 
allege that plaintiffs were “transact- 
ing business’’ within the state where 
the sale was made. Frank A. Menne 
Factory v. Harback, 85 Ark. 278, 107 
SW 991. 

82, Continental Wall Paper Co. v. 
Voight, etc., Co,, 212) U.S. 227)..29.SCr 
280. 53 L. ed. 486 [aff 148 Fed. 939, 
78 CCA 567, 19 LRANS 143). 

83. ‘Compare supra § 192. 

84. Anheuser-Busch Brewing As- 
Boe. ¥, Houck, (Tex. Civ. -A:), 275S'wWi 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


The statute has no applica- 


| 
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§§ 193-194] 


1s not invalid because he had knowledge that it was 
to be used in fulfillment of an agreement which 
was illegal, as in restraint of trade, where he was 
not a party to such agreement.*> On the other hand, 
one who breaches a contract to sell commodities 
to a member of a combination in restraint of trade, 
and before the date fixed for performance con- 


-fesses the breach and pays damages agreed on, can- 


not recover the payments so made, the contract not 
being in furtherance of the illegal combination or 
not growing out of the illegal agreement for the 
creation of the combination.*® 

Lease. <A lease of property to a corporation or- 


- ganized to create a monopoly is not invalid, although 


the lessor, who did not become a party to the 
illegal combination, knew that the lease was to aid 
in accomplishing the unlawful purpose.’? And for 


xX. TORTIOUS INJURIES TO PROPERTY OR 


MONOPOLIES 


[41 C.J.] 185 


still stronger reasons is the lease not invalid where 
the lessor did not know of the unlawful purpose 
of the combination.®* 

Money advanced and services rendered.®® One 
who advances money and renders services in selling 
or purchasing live stock for a commission company 
which was a member of an illegal combination of 
live stock commission merchants, but who was neither 
a party to the combination, nor interested in its 
operations, may recover on notes given for such ad- 
vanees and services.°° And, a fortiori, one who ad- 
vances money to a member of an unlawful combi- 
nation to reduce the price of a commodity, to enable 
hin? to purchase such commodity, may recover the 
amount loaned where the commodity purchased 
therewith was not used in furtherance of the unlaw- 
ful combination.®! 


PROPERTY RIGHTS OF COMBINATIONS OR 


MEMBERS 
[§ 194] Neither at common law? nor under the ! trade or which create or tend to create monopolies, 


Federal Anti-Trust Act,®* nor under state anti-trust 
ACtS 24595 is ia corporation constituting a monopoly or 
a party to a combination constituting a monopoly 
prevented by reason of that fact from recovering for 


-a tortious injury to property or property rights. 


These statutes will not be so interpreted as to give 
them the character of a bill of attainder, depriving 
persons of civil rights and placing them outside of 
the protection of the law.°® Familiar applications 
of the rule®’ occur in suits for infringement of copy- 
right,®* of patents,°? and of trade-marks,! by com- 


- binations or members of combinations in restraint of 


it being uniformly held that the illegality of the 
combination cannot be interposed as a defense to 
the suit, and that a court of equity will entertain the 
suit. And it has similarly been held that the fact 
that a manufacturer sells its product through a sys- 
tem of contracts which tend to maintain a monopoly 
does not preclude it from maintaining a suit to en- 
join unfair and fraudulent competition by another 
manufacturer of a similar product.2 These suits 
are not based on contract, but on tort, and the fact 
that one has entered into some illegal contract 
does not authorize others to injure him with im- 


85. Lane v. Leiter, 237 Fed. 149,) of justice will not inquire into the, ment Co., 298 Fed. 470 [aff 2 F. (2d) 
150 CCA 295: character, reputation, or business of | 1020]; Harms v. Cohen, 279 Fed. 
86. Scobee v. Brent, 185 Ky. 734,| parties litigant before them except | 276; Thum Co. v. Dickinson, 245 Fed. 
216 SW 76. in so far as the nature of the con-| 609, 158 CCA 387 [certiorari den 246 


87. Brooklyn Distilling Co. v. 
Standard Distilling, etc., Co., 20 App. 
Div. 237, 105 NYS 264 [judg aff 193 


-N. Y. 551, 86 NE 564] (it could just 


as well be contended that a con- 
tractor who had built the distillery 
for defendant, with knowledge of its 
purpose, was not entitled to recover 


-the contract price, or that a farmer 


who had sold his corn to the defend- 
ant, knowing its purpose in buying it, 
could not recover the price agreed to 
be paid, as it can that plaintiff is not 
entitled to recover in this action). 

88. Carter-Crume Co. v. Peurrung, 
86 Fed. 439, 30 CCA 174. 

89. Compare supra § 191. 

90. Boatmen’s Bank v. Fritzlen, 
175 Fed. 183. 

[a] “he reason for the rule is 
plain and easy of comprehension. For 
example, I may not either directly 
or indirectly employ another to com- 
mit a crime or violate the law, for 
to so do encourages the commission 
of crime and law breaking, and, if I 


“ do so,,the person employed by me 


may not enforce his contract for com- 
pensation against me. But, if I bor- 
row money from another, or employ 
him to nverform for me a special serv- 
ice, I may not defend against the 
enforcement of my contract against 
me by alleging and offering to prove 


- the person I contracted with to be a 


member of a band of counterfeiters 
and made his money in such unlawful 
business, or that he obtained the spe- 
cial knowledge necessary to perform 
the service which I employed him to 


perform for me in the pursuit of an 


unlawful or criminal occupation, It 
is sufficient that my contract with 
him be legal, although the borrowed 
money I am compelled to repay, or 
the sum I may be required to pay him 
for his service, may benefit him and 
may be by him employed in further- 
ance of his unlawful occupation, and 
‘hus indirectly and incidentally fur- 
ther such unlawful pursuit by him. 


And this for the reason that courts 


troversy presented involves such in- 
quiry.” Boatmen’s Bank y. Fritzlen, 
175 Fed. 183, 188. 

91. Epstein v. Buckeye Cotton Oil 
Co., 106 Ark. 241, 153 SW 587. 

92. Louisville, etc., R. Co. v. Bur- 
ie Tobacco Soc., 147 Ky. 22, 143 SW 

40. 

[a] Destruction of property.—The 
fact that a corporation is a monopoly 
organized in restraint of trade does 
not prevent it from suing for the 
wrongful destruction of its property. 
Louisville, etce., R. Co. v. Burley To- 
bacco Soc., 147 Ky. 22, 27, 143 Sw 
1040 (“If one might negligently de- 
stroy the property of another and 
escape liability on the ground that 
the property so destroyed was the 
property of an illegal combination or 
trust, he might with equal propriety 
forcibly take possession of it and re- 
sist its recovery by the owner upon 
the same ground. The position is 
utterly untenable’). 

93. ‘Coca-Cola Co. v. Bennett, 238 
Fed. 513, 151 CCA 449. 


“The Sherman Act does not make. 


the party to an interstate monopoly 
an outlaw. It does not prevent such 
a party from asserting his rights in 
the courts. It does not give any per- 
son the right to trespass upon the 
rights of such party, or to deprive 
him unlawfully of his’ property. 
There is no provision in the act di- 
vesting the members of combinations 
in restraint of trade of their prop- 
erty. The illegality of such a com- 
bination cannot be tested collaterally. 
The act itself provides the remedies 
against the illegal combination and 
these remedies are exclusive.” Wit- 
mark v. Pastime Amusement Co., 298 
Fed. 470, 480 [aff 2 F. (2d) 10201. 

94-95. Barton v. Mulvane, 59 Kan. 
313, 52 P 883. 

96. Barton v. Mulvane, 59 Kan. 


Siow Oa) 1oson 

97. See supra text and notes 92- 
96. 

98. Witmark v. Pastime Amuse- 


U. S. 664 mem, 38 SCt 334 mem, 62 
L. ed. 928 mem]; Motion Picture 
Patents Co. v. HEclair Film Co., 208 
Fed. 416; Northwestern Cons. Milling 
Co. v. Callam, 177 Fed. 786; Scribner 
v. Straus, 130 Fed. 389. 

99. Wayman v. Louis Lipp Co., 222 
Fed. 679; Frasserev. Duffey, 196 Fed. 
900; U. S. Fire Escape Counterbal- 
ance Co. v. Joseph Halsted Co., 195 
Fed. 295; Motion Picture Patents Co. 
v. Ullman, 186 Fed. 174; Virtue v. 
Creamery Package Mfg. Co., 179 Fed. 
PLS) OZ; CCA 413 atte 227 stesso. 
SCt 202, 57 L. ed. 393]; Motion Pic- 
ture Patents Co. v. Laemmle, 178 Fed. 
104; Johns-Pratt Co. v. Sachs Co., 
176 Fed. 738; R. J. Reynolds Tobacco 
Co. v. Allen Bros. Tobacco Co., 151 
Fed. 819; Independent Baking Powder 
Conv. Boorman, 130 Fed. 726; Gen- 
eral Hlectric Co. v. Wise, 119 Fed. 
922; Otis El. Co. v. Geiger, 107 Fed. 
131; National Folding-Box, etc., Co. v. 
Robertson, 99 Fed. 985; Columbia 
Wire Co. v. Freeman Wire Co., 71 
Fed. 302; American Soda-Fountain 
Co. v. Green, 69 Fed. 333; National 
Harrow Co. v. Quick, 67 Fed. 130 [aff 
74 Fed. 236, 20 CCA 410]; Edison 
Electric Light Co. v. Sawyer-Man 
Electric Co., 53 Fed. 592, 598, 3 CCA 
605; Strait v. National Harrow Co., 51 
Fed. 819. 

1. Coca-Cola Co. v. Bennett, 238 
Fed. 513, 151 CCA 449 [rev 225 Fea. 
429]; Searchlight Gas Co. v. Prest- 
O-Lite Co., 215 Fed. 692, 131 CCA 
626; Coca-Cola Co. v. Deacon Brown 
Bottling Co. 200°'Fed. 105. 

{a] By transferee of trade-mark. 
—One convicted of violation of Anti- 
Trust Act may transfer property and 
trade-marks used in its business, and 
transferee may Sue in equity to pro- 
tect rights so transferred, especially 
where a decree dissolving the unlaw- 
ful combination specifically so di- 
rects. R. J. Reynolds Tobacco Co. v. 
Allen Bros. Tobacco Co., 151 Fed. 819. 

2. Coca-Cola Co. v. Gay-Ola Co.,; 
200 Fed. 720, 119 CCA 164, 


186 [41 0.3: 


punity.* Nor is it a defense to an action of replevin 
to recover the possession of goods on default in pay- 
ment therefor that plaintiff was a member of an 
unlawful combination or trust, where the sale of 
the goods in no way formed any part of the illegal 
combination or promoted the unlawful trust.* And 
one who has tortiously assumed possession of real 
property belonging to a corporation cannot defend 


XI, 


MONOPOLIES 


[§§ 194-196 


his possession by showing that the corporation was 
organized in pursuance of an unlawful! combination 
to restrain competition.> Where a railroad company 
violates its statutory duty to furnish cars to a ship- 
per, it cannot successfully defend an action for 
mandamus to compel such services, unless the sery- 
ice sought to be enforced was a necessary part of 
the purpose of the unlawful combination.® 


INJURIES TO THIRD PERSONS RESULTING FROM UNLAWFUL CONTRACTS OR 


COMBINATIONS 


[§ 195] A. Right of Action—1. At Common Law. 
Combinations and monopolies in restraint of trade 
are not in themselves unlawful at common law, in 
such sense as to give a right of action to third per- 
sons for injuries incidentally sustained by reason 
thereof.” But in accordance with well settled prin- 
ciples governing the law of conspiracy,® if such a 
combination is entered into for the malicious pur- 
pose of injuring a third person in his business or 
property and such purpose is executed to his in- 
jury, an action will le to recover the damages sus- 
tained ;° and this is so, even though the combination 
was formed for the ostensible purpose of benefiting 
its members, and actually operated to some extent 
to their advantage.’° 

[§ 196] 2. Under Federal Anti-Trust Act. Under 
the Federal Anti-Trust Act™! anyone’ who is harmed 
in his business or property by a contract or com- 
bination of the character denounced by the statute 
has suffered a legal injury and is given a cause of 
action by the statute? for three times the amount 
of damages sustained.1® All that is necessary to 


3. Motion Picture Patents Co, v. 


would get beyond 


support an action under this statute is that a per- 
son’s business or property has been in some way 
injured by defendant’s illegal scheme.1* Neverthe- 


less, to establish a right of action it must be shown 


that defendant’s acts: have injured plaintiff’s busi- 
ness and caused him damage.t® An individual can- 
not recover without showing damage to himself 
by defendants’ acts, although defendants may have 
been subject to a criminal prosecution by the goy- 
ernment,'® or to a corrective or coercive proceed- 
ing at the instance of the interstate commerce com- 
mission.!7 If the injury sustained is indirect, re- 
mote, and consequential, there can be no-recovery.7® 
Furthermore, to give a private right of action under 
this statute the cause of action must be complete 
when suit is brought, because the government alone 
has power to check future contemplated unlawful. 
acts.}® 

Interstate commerce. While there is some author- 
ity to the contrary,?® it has been generally held 
that to authorize a recovery under the statute it 
is not essential that plaintiff should have himself 


the domain of a 15. Buckeye Powder Co. v. E. I. 


Ullman, 186 Fed. 174. mere non-enforceable contract into | Dupont de Nemours Powder Co., 248 
4 Barton v. Mulvane, 59 Kan. 313.| the domain of a conspiracy.” Brown] U. S. 55, 39 SCt 38, 63 L. ed. 123; 
52 P 883. v. Jacobs’ Pharmacy Co., 115 Ga. 429,| Keogh v. Chicago, ete., R. Co., 271 
5. Buckhorn Plaster Co. v. Con-| 437, 41 SE 553, 90 AmSR 126, 57 LRA | Fed. 444 [certiorari den 256 U. S. 692 
solidated Plaster Co., 47 Colo. 516, | 547. mem, 41 SCt 537 mem, 65 L. ed. 1177 


LOS) Py27. 

6 Larabee Flour Mills Co. v. Mis- 
souri-Pac. R. Co., 85 Kan. 214, 116 P 
901 [rev on other grounds 234 U. S. 
459, 34 SCt 979, 58 L. ed. 1398]. 

7. National Firgproofing Co. v. 
Mason Builders’ Assoc., 169 Fed. 259, 
94 CCA 535, 26 LRANS 148; U. S. v. 
Addyston Pipe, etc., Co., 85 Fed. 271, 
29 CCA 141, 46 LRA 122 [aff 175 U. S. 
211, 20 SCt 96, 44 L. ed. 136]; Brown 
v. Jacobs’ Pharmacy Co., 115 Ga. 429, 
41 SE 553, 90 AmSR 126, 57 LRA 547; 
Noyes Intercorporate Relations (2d 
ed) § 414. : 

8. See Conspiracy § 115 et sea. 

9. Brown v. Jacobs’ Pharmacy Co., 
115 Ga. 429, 41 SE 553, 90 AmSR 126, 
57 LRA 547. 

{a] The distinction between a 
combination in restraint of trade not 
giving a cause of action and a con- 
spiracy has been well illustrated by 
the following hypothetical case. “If 
one of two rival merchants, not pur- 
chasing the business of the other, 
contracted with him that the latter 
should cease business and never 
enter mercantile pursuits at any time 
or place, the contract would be in 
general restraint of trade, and void, 
and could not be enforced. But it 
alone would not give a right of ac- 
tion to third parties; and although 
the retiring from business of one of 
the merchants might lessen facilities 
for trading, and incidentally cause in- 
convenience, or even put it in the 
power of the other to raise his prices, 
the contract as such would merely be 
void. But, on the other hand, sup- 
pose that two merchants should agree 
that one should retire from business 
and that no other should open a sim- 
ilar business, and if he did so, that 
the two would drive away his cus- 
tomers or break up his business by 
violence, threats, or like means, it 


10. National Fireproofing Co. v. 
Mason Builders’ Assoc., 169 Fed. 259, 
94 CCA 535, 26 LRANS 148. 

1L. Act Congr. July 2, 1890 (26 U. 
S. St. at L. 210 ¢ 647) 8 7 (the act 
provides that any person who shall 
be injured in his business or property 
by any other person or corporation 
by reason of anything forbidden or 
declared to be unlawful by the stat- 
ute may recover threefold the dam- 
ages sustained and the costs of suit 


eae a reasonable attorney’s 
ee). ; 
12. Thomsen v. Cayser, 248 U.S. 


66, 87 SCt 358, 61 L. ed. 597, AnnCas 
1917D 3822; Chattanooga Fdy., ete., 
Works v. Atlanta, 203 U. S. 390, 27 
SCt 65. 51 L. ed. 241; Montague v. 
Lowry, 193 U. S. 38, 24 SCt 307, 48 
L. ed. 608; American Steel Co. v. 
American Steel, etc., Co., 244 Fed. 
300; Dowd v. United Mine Workers, 
235 Fed. 1, 148 CCA 495; Wheeler- 
Stenzel Co. v. National Window Glass 
Jobbers’ Assoc., 152 Fed. 864, 81 CCA 
658, 10 LRANS 972; Lawlor v. Loewe, 
187 Fed. 522, 109 CCA 288 [certiorari 
den 223 U.S. 729, 32 SCt 527, 56-L, 
ed. 683]; Ware-Kramer Tobacco Co. 
v. American Tobacco Co., 180 Fed. 
160; Monarch Tobacco Works v. 
American Tobacco Co., 165 Fed. 
774. 

[a] Where illegal and unfair busi- 
ness practices were committed as 
part of plan to monopolize trade, one 
against whom they were committed 
had a right of action for damages 
under the Sherman Act, although no 
action may be brought under that act 
for unfair business practices. Amer- 
ican Steel Co. v. American Steel, etce., 
Co., 244 Fed. 300. 

13. See infra § 206. 


14. Monarch Tobacco Works v. 
American Tobacco Co., 165 Fed. 
774, 


mem, and aff 260 U. S. 156, 43 SCt 47, 
67 L. ed. 183]; Continental Securities 
Co. v.' Interborough Rapid Transit 
Co., 221 Fed. 44, 186 CCA 570 [aff 207 
Fed. 467]; Locker v. American To- 
bacco Co., 218 Fed. 447, 134 CCA 247; 
Motion Picture Patents Co. v. Eclair 
Film Co., 208 Fed. 416; Corey v. Bos- 
ton Ice Co., 207 Fed. 465; Bishop v. 
American Preservers’ Co., 51 Fed. 


Thus, where the only cause of 
is the bringing of two suits 
which have not been decided, an ac- 
tion for damages based on the Fed- 
eral Anti-Trust Act does not lie. 
Bishop v. American Preservers’ Co., 
51 Fed. 272. 

16. Keogh v. Chicago, etc., R. Co., 
271 Fed. 444 [certiorari den 256 U. S. 
699 mem, 41 SCt 537 mem, 65 L. ed. 
1177 mem, and aff 260 U. S. 156, 43 
SCt 47, 67 L. ed. 183]. 


17. Keogh v. Chicago, etc., R. Co., 
Sebtes 


Loeb v. Eastman Kodak Co., 
183 Fed. 704, 106 CCA 142. 

[a] Thus the statute does not give 
a right of action to a stockholder or 
creditor of a corporation by reason of 
a combination or conspiracy alleged 
to have been in violation of the act 
and to have caused the bankruptcy 
of the corporation resulting in the 
loss of plaintiff's stock or debt, the 
right of action in such case being in 
the corporation or its trustee in bank- 
ruptey. Loeb v. Hastman Kodak Co., 
183 Fed. 704, 106 CCA 142. 

19. Locker v. American Tobacco 
Co., 197 Fed. 495, 496. 
_ “Until the wrong is done and the 
injury suffered, there is no cause of 
action.” Locker v. American Tobacco 
Co., supra. 

20. Dueber Watch Case Mfg. Co. 
pee Howard Watch, etc., Co., 55 Fed. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 196-199] 


been engaged in interstate commerce, it being suffi- 
cient that he was directly affected by the acts com- 


plained of;?1 and the fact that the person injured 


by an interstate restriction happens to reside within 


‘the same state where the entire trade which is the 


the statute.22 


subject of the restriction originates does not de- 
prive him of the right to recover damages under 
Nevertheless, to authorize a recovery 
under the statute the dealings which form the sub- 
ject matter of complaint must be transactions of 
interstate commercee,?* and there must be a direct 
‘interference with or restraint upon interstate com- 
merce** and also a direct relation between the re- 
straint, on interstate commerce complained of and 
the injury to the party bringing suit.?5 

[§ 197] 3. Under State Anti-Trust Acts. By ex- 
press provisions in some of the state anti-trust acts, 
persons who have sustained injury in their business 


or property as a result of a violation of these acts 


are entitled to recover resulting damages,?* and some 
of the statutes provide for an allowance of twofold 
or even threefold damages.?* So it seems that dam- 
ages are recoverable, even though the anti-trust stat- 
ute makes no express provision for such recovery.8 
However, to authorize a recovery under the statutes, 
it is necessary to show injury to business or prop- 
erty,°® and that the injury was caused by the exist- 
ence and prosecution of the unlawful trust or com- 


_bination.?° 


[§ 198] B. Nature of Action. The remedy given 
by the Federal Anti-Trust Act authorizing an action 
for threefold damages*! is a civil remedy for a 


21. Charles A. Ramsay Co. v. As- 
sociated Bill Posters, 271 Fed. 140 
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ever a statute creates a new right or 
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private injury compensatory in its purpose and 
effect,’ and sounding in tort;** and the threefold 
damages recoverable are exemplary damages.** The 
suit is necessarily an action at law,*® and defend- 
ants are entitled to a jury trial;°° and in conse- 
quence a bill in equity, where the sole relief prayed 
is that defendant be decreed to pay over treble 
the damages complainant has sustained, must be dis- 
missed.37 So also the remedy given by a state anti- 
trust act for the recovery of threefold damages is 
a civil action only, and a court of equity has no 
jurisdiction except to prevent dissipation of prop- 
erty in case of fraud, insolvency, etc.*® However, 
it has been held that in an action by a member of 
an unlawful combination as defined by a state anti- 
trust statute for goods sold, the price of which has 
been advanced by the unlawful combination, defend- 
ant injured by reason thereof may set up by way of 
a counterclaim the damages allowed by the anti- 
trust statute;°° the claim for damages given by the 
statute need not be a direct one.*° 

[§ 199] C. Jurisdiction.*4 Courts of equity have 
no jurisdiction of an action to recover three-fold 
damages under the Federal Anti-Trust Act. This 
liability cannot be enforced otherwise than through 
the verdict of a jury in a court of common law.*!” 
The provision in the Federal Anti-Trust Act*? 
merely removes the existing limitations on the venue 
of actions between diverse citizens, and permits 
plaintiff to sue defendant wherever he can serve 
defendant with process good where executed.*? The 
Clayton Act,44 however, goes further and author- 
should not be read as attempting 


{writ of error dism 262 U. S. 762 
mem, 43 SCt 97 mem, 67 L. ed. 1221 
mem]; Dowd v. United Mine Work- 
ers, 235 Fed. 1, 148 CCA 495; United 
Copper Securities Co. v. Amalga- 
mated Copper Co., 232 Fed. 574, 146 
CCA 532. 

{a] Thus the fact that plaintiff, 


in an action for damages under the 


statute, was not actually engaged in 
interstate commerce does not consti- 
tute a defense where he was pre- 
vented from so engaging by the 
acts of defendants. Dowd vy. United 
‘Mine Workers, 235 Fed. 1, 148 CCA 


495. 
22. Hood Rubber Co. v. U. S. Rub- 
ber Co., 229 Fed. 583. 
23. Blumenstock Bros. Adv. 
Agency v. Curtis Pub. Co., 252 U. S. 
436, 40 SCt 385, 64 L, ed. 649. 


24. United Mine Workers v. Coro- 
nado Coal Co., 259 U. S. 344, 42 SCt 
570, 66 L. ed. 975; Sullivan v. Asso- 
ciated Billposters, etc., 272 Fed. 323 
frev on other grounds 6 F, (2d) 
1000]. And see supra § 68. 

25. Sullivan v. Associated Bill- 
posters. etc., 272 Fed. 323 [rev on 


other grounds 6 F. (2d) 1000]; United 


Copper Securities Co. v. Amalga- 
mated Copper Co., 232 Fed. 574, 146 
CCA 532. 

26. See statutory provisions, some 


'of which are construed in Krigbaum 


v. Sbarbaro, 23 Cal. A. 427, 188 P 364; 


Maurt v- Brandt, 37 Ida.’ 186; 215 P 


842; 


/LRANS 1003; 
rS¥ost, 


C. H. Albers Commn. Co. v. 
Spencer, 205 Mo. 105, 103 SW 523, 11 
Marsh-Burke Co. v. 
98 Nebr. 523; 153° NW 573; 
Cleland vy. Anderson, 66 Nebr. 252, 
92 NW 306, 96 NW 212, 98 NW 1075, 
5 LRANS 136;, Guyton yv. Hastern 
Electric Co., 91 Oh. St. 106, 110 NE 
189, AnnCasi916D 944. 

27. See statutory provisions; 
cases supra note 26. 

28. Straus v. American Publishers’ 


and 


- Assoc., 177 N. Y. 473, 69 NE 1107, 101 


AmSR 819, 64 LRA 701; North Texas 
Gin Co. v. Thomas, (Tex. Civ. A.) 277 
SW 488. And see as sustaining this 


_Wiew Actions § 95 (where decisions 


representing many jurisdictions are 


cited to the proposition that ‘‘wher- 


duty, and does not prescribe any par- 
ticular remedy for its enforcement, 
the party entitled to the benefit of 
the statute may resort to any exist- 
ing remedy which will afford ade- 
quate and proper redress, whether it 
be a common-law or a_ statutory 


remedy”’). 
BSeOvierland Pups COs (Ne Videos 
Crocker Co., 193 Cal. 109, 222 P 812; 


Krigbaum v. Sbar baro, 23 Cal. A. 427, 
138 P 364; Hurt v. Brandt, 37 Ida. 
186, 215 P 842: Kehde v. Vaudeville 
Theater Co., 299 Mo. 540, 252 SW 969; 
Marsh-Burke Co. vy. Yost, 98 Nebr. 
523, 153 NW 573. 

[a] Rule applied.—The owners of 
two of the three lots on which a the- 
ater building was erected cannot re- 
cover damages from the owner of the 
third lot and those who conspired 
with him to monopolize the amuse- 
ment business contrary to the state 
statute and the common law by pre- 
venting the use of the building, since 
the two owners were not engaged in 
the amusement business, and had no 
building suitable for such business 
and have not suffered injury in either 
their business or their property. 
Kehde v. Vaudeville Theatre Co., 299 
Mo. 540, 252 SW 969. 

30. Munter v. Eastman Kodak Co., 
28 Cal. A. 660, 153 P 737; Krigbaum 


VelSbarbaro;"'23 iCal¥ UA. 427) 138° "P 
364. 

$1. See supra § 196 note 13; infra 
§ 206. 

32. Strout v. United Shoe Mach. 


Co., 195 Fed. 313. 

33. Imperial Film aah v. General 
Film Co., 244 Fed. 98 

34. Strout v. united Shoe Mach. 
Co., 195 Fed. 313. 

Exemplary damages generally see 
Damages §§ 268-298. 

35. Fleitmann v. Welsbach St. 
Lighting Co., 240 U. S. 27, 36 SCt 233, 
60 L. ed. 505 [aff 211 Fed. 103, 128 


CCA 31]; Venner v. Pennsylvania 
Steel Co., 250 Fed. 292. 
36. Fleitmann v. Welsbach St. 


Lighting ‘Co., 240 U. S. 27, 36 SCt 2338, 
60 L. ed. 505 [aff 211 Fed. 103, 128 
CCA 31]. 

“When a penalty of triple damages 
is sought to be inflicted, the statute 


to authorize liability to be enforced 
otherwise than through the verdict 
of a jury in a court of common 
law. On the contrary it plainly 
provides the latter remedy and it 
provides no other.” Fleitmann v. 
Welsbach St. Lighting Co. 240 
ae S. 27, 29, 36 SCt 233) 60 L. ed. 

5. 

Right to jury trial generally see 
Juries §§ 25, 26. 

37. Fleitmann v. United Gas Impr. 
Cop A211 Med. 10387128. CCA Stil batt 
east S27; 36 -SCt.233) 609i ed! 

33. Ci Hi Albers.-Commns! Conv: 
Spencer, 205 Mo, 105, 103 SW 528, 11 
LRANS 10038. 

39. Guyton v. Eastern PBlectric 
Co., 91 Oh, St. 106, 110 NE 189, Ann 
Cas1916D 944, 


40. Guyton v. Eastern Electric Co., 
supra. 
41. Jurisdiction of: 


Federal courts generally see Federal 

Courts 25 C. J. p 679. E 
State courts generally see Courts 15 

CoUse pr 693: 

414%. Fleitmann v. Welsbach St. 
Lighting Co., 240 U.S. 27, 36 SCt 238, 
60 L. ed. 505; Corey v. Independent 
Ice Co., 207 Fed. 459. 

42. [a] The Federal Anti-Trust 
Act provides that any person injured 
in his business or property by any 
other person or corporation, by rea- 
son of anything forbidden or declared 
unlawful by the act, may sue there- 
for in any [circuit] court in the dis- 
trict in which defendant resides or 
is found. Act July 2, 1890 (26 St. 
at Ty 2LOCC 647 ie sea7. 


me Thorburn v. Gates, 225 Fed. 
44. {a] The Clayton Act provides 


that any suit, action, or proceeding 
under the anti-trust laws against a 
corporation may be brought not only 
in the judicial district whereof it is 
an inhabitant, but also in any district 
wherein it may be found or transacts 
business, and all process in such 
cases may be served in the district 
of which it is an inhabitant, or wher- 
ever it may be found. Act Oct. 15, 
Ae (38, U.S. St. at L. 736 c 323) 


188 [41 C.J.] 


izes suits not only in the judicial district whereof 
defendant is an inhabitant, but also in any district 
wherein it may be found or transacts business.** 
Nevertheless, the Clayton Act does not authorize 
a suit against a corporation in any. district in which 
an agent may be found, unless he is there in his 
representative capacity and unless defendant is 
more or less regularly, through him, transacting 


business there.*® 
Conditions precedent. 


[§ 19914] D. Limitations. 


Southern Photo Material Co. v. 
234. Med: 955% 
v. Cudahy 


45. 
Eastman Kodak Co., 

46. Frey & Son, Inc. 
Packing Co., 228 Fed. 209. 

{a] What constitutes transacting 
pbusiness.—(1) Activities of defend- 
ant’s agent in advising defendant’s 
customers how to conduct their busi- 
ness, in prescribing methods of sell- 
ing and requiring them to be com- 
plied with as a condition precedent 
to securing other shipments of goods 
of defendant’s exclusive manufacture, 
constitute the “transaction of busi- 
ness,” within the Clayton Act, au- 
thorizing suits under the Anti-Trust 
Law in any district wherein defend- 
ant -transacts business. Bastman 
Kodak Co. v. Southern Photo Material 
Co., 295 Fed. 98. (2) Defendant, a 
foreign packing company, had agents 
soliciting orders for its products in 
Maryland, chiefly from jobbing 
houses, and, for the purpose of 
promptly filling such orders, kept a 
supply of its goods with a storage 
company, which delivered them on 
orders from defendant’s officers in 
other states. It was held that de- 
fendant was transacting business in 
Maryland, within the meaning of the 
Clayton Act, that a suit for a viola- 
tion of the anti-trust laws could be 
maintained against it in that district, 
and that it might be brought into 
court by process served upon it in the 
state of its incorporation, as pro- 
vided in that section. Frey & Son, 
Ine. v. Cudahy Packing Co., 228 Fed. 


209. 
47. Frey & Son, Ine. v. Cudahy 
Packing Co., 232 Fed. 640. 


47\4. Chattanooga Fdy., etc., 
Works v. Atlanta, 203 U. S. 390, 27 
SCp 66,751 Lived., 241) 

47144. Chattanooga Fdy., ete., 
Works v. Atlanta, supra (the ten- 
year limitation prescribed by Tenn. 
Code § 2776, for “all other cases not 
expressly provided for,” rather than 
the one-year limitation prescribed by 
§ 2772 for ‘‘statute penalties,’’ or the 
three-year limitation prescribed by 
§ 2773 for injuries to personal or 
real property, governs an action for 
threefold damages for injury to 
“business or property” brought un- 
der the Federal Anti-Trust Act, in 
which the right of recovery is based 
on the excessive price for iron water 
pipe which a municipality was led to 
pay by reason of an illegal arrange- 
ment between the members of a 
trust or combination formed in viola- 
tion of that act). See generally 
Criminal Law § 342. F 

47144. Buckeye Powder Co. v. E. I. 
Dupont de Nemours Powder Co., 248 
NEES: Oo so Ot. oo) Ooi Od, eulice 
[aff 223 Fed. 881, 139 CCA 319]. See 
generally Criminal Law § 349 et seq. 

48. See Parties [30 Cyc 98 et seq]. 

49. See cases infra this note. 


An action may be main- 
tained in a federal district court to recover dam- 
ages for alleged price discriminations in violation 
of the Clayton Act, although the federal trade com- 
mission has taken no action in the premises.*7 

Actions for threefold 
damages under the Federal Anti-Trust Act are not 
governed by the five-year limitation prescribed by 
federal statutes for any suit or prosecution for any 
‘penalty or forfeiture pecuniary or otherwise accru- 
ing under the laws of the United States,4*” but are 
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governed as to 


| 
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limitation by the statutes of the 


state in which the suit is brought.47% 

Suspension of running of statute. 
Act which suspends the running of the statute of 
limitations against a private right of action pending 
proceedings by the government for violation of the 
Federal Anti-Trust Act has no application to prior 
proceedings and the cause of action for threefold 


The Clayton 


damages already barred.47% 


statute.>! 


[a] Unincorporated labor unions. 
—The Federal Anti-Trust Act au- 
thorizing suits for damages against 
corporations and associations existing 
or authorized by the laws of the 
United States or of any state or ter- 
ritory, although especially directed 
against unincorporated business asso- 
ciations and combinations, embraces 
unincorporated labor unions. United 
Mine Workers of America v. Coro- 
nado Coal Co., 259 U. S. 344, 387, 42 
SCe (5710 soo pieced’, OMon aia ANE slo 
(“Equitable procedure adapting itself 
to modern needs has grown to recog- 
nize the need of representation by one 
person of many, too numerous to sue 
or to be sued... and this has had 
its influence upon the law side of 
litigation, so that, out of the very 
necessities of the existing conditions 
and the utter impossibility of doing 
justice otherwise, the suable charac- 
ter of such an organization as this 
has come to be recognized... . It 
would be unfortunate if an organiza- 
tion with as great power as this In- 
ternational Union has in the raising 
of large funds and in directing the 
conduct of four hundred thousand 
members in carrying on, in a wide 
territory, industrial controversies and 
strikes, out of which so much un- 
lawful injury to private rights is 
possible, could assemble its assets to 
be used therein free from liability for 
injuries by torts committed in course 
of such strikes. To remand persons 
injured to a suit against each of the 
400,000 members to recover damages 
and to levy on his share of the strike 
fund, would be to leave them remedi- 
less’). 

[ob] Members of listing committee. 
—Where members of the listing com- 
mittee of an association set in mo- 
tion against plaintiffs organized ac- 
tion, illegal under the Federal Anti- 
Trust. Act, an, action for damages 
may be maintained against the mem- 
ber of the committee alone, without 
joining the association or its mem- 


Nae McLatchy v. King, 250 Fed. 
[el] Persons privy to general plan. 


—In an action for damages caused by 
a combination in restraint of inter- 
state commerce, all of the parties 
privy to the general plan are to be 
joined. It does not matter that the 
execution of different parts is con- 
fided to different individuals. H. B. 
Marienelli, Ltd. v. United Booking 
Offices, 227 Fed. 165. 

{d] Separate and distinct com- 
binations.—National associations of 
manufacturers of proprietary medi- 
cines, wholesale druggists and retail 
druggists, respectively, entered into 
a tripartite agreement for the pur- 
pose of maintaining prices of pro- 
prietary medicines, which constituted 
a combination and conspiracy in re- 


[§ 200] E. Parties. 
apply in actions to recover damages resulting from 
a violation of the Federal Anti-Trust Act.*® 

[§ 201] F. Pleading—l. In General. While, in an 
action for damages based on an anti-trust statute, 
it is not indispensable that the statute be men- 
tioned in terms if the averments unequivocally show 
that the action is based thereon,®® it is neverthe- 
less necessary that the declaration or complaint set 
up a substantial cause of action, arising under the 
It must show that defendant has done 


General rules as to parties#® 


straint of interstate commerce, in 
violation of the Anti-Trust Act of 
July. 2, 1890 (26 UL S.°St) at LL. 209 
c 647) and adopted definite plans and 
methods for carrying it into effect 
by preventing retailers who cut 
prices from obtaining such medicines. 
Subsequently, to forward the same 
general purpose, the retailers’ asso- 
ciation proposed further plans and 
methods far “more drastic, . under 
which such price cutters were pre- 
vented from obtaining any druggists’ 
supplies. These plans were not 
adopted by the other associations, but 
were assented to by some of their 


‘members individually upon direct ap- 


peal but not by others. It was held 
that the two combinations were sepa- 
rate and distinct, and that a party 
to the first, who did not become a 
party to the second, was not bound 
thereby, and could not be joined as 
a defendant in an action for damages 
under the statute with other defend- 
ants, who were parties only to the 
second agreement, nor. was the latter 
admissible in evidence against him. 
Jayne v. Loder, 149 Fed. 21, 78 CCA 
653, 7 LRANS 984, 9 AnnCas 294 [rev 
142 Fed. 10101. 


50. Strout v. United Shoe Mach. 
Cow 195 Hedie313. 
51. Blumenstock Bros. Adv. 


Agency v. Curtis Pub. Co., 252) Ulgst 
436, 40 SCt 385, 64 L. ed. 649; Ware- 
Kramer Tobacco Co. v. American To- 
bacco Co., 178 Fed. 117. 

[a] Complaint, in whole or in part, 
held sufficient—Hood Rubber Co. v. 
U. S. Rubber Co., 229 Fed. 583 (to 
charge a monopoly under the Federal 
Anti-Trust Act); Strout v. United 
Shoe Mach. Co., 202 Fed. 602 (to show 
that defendant’s shoe machinery com- 
pany was organized and continued 
to exist to maintain a monopoly of 
the shoe machinery business); Peo- 
ple’s Tobacco Co. v. American To-- 
bacco Co., 170 Fed. 396, 95 CCA 566 
(to state a cause of action for a 
conspiracy to restrain interstate com- 
merce and an attempt to monopolize 
it); Overlands,Pub«<) Convo eeeaes 
Crocker Co., 198 Cal. 109, 222 P 812 
(to state a cause of action under a 
state anti-trust act based on an 
agreement by a printers’ organiza- 
tion entered into for the purpose of 
destroying the business of all non- 
union members). See also Strout v. 
United Shoe Mach. Co., 195 Fed. 313; 
Meeker v. Lehigh Valley R. Co., 183 
Fed. 548, 106 CCA 94 [rev 175 Fed. 
320]; Hale v. O’Connor Coal, ete., 
Co., 181 Fed. 267; Thomsen y. Union 
Castle Mail SS. Co., 166 Fed. 251, 92 
CCA 315. 

[b] Complaint held to state a 
cause of action based on statute and 
not a common-law action.—A com- 
plaint, alleging that three domestic 
corporations combined to prevent 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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one or more of the things forbidden by the stat- 
ute;°? and for this purpose it is not sufficient to 
frame the pleading in the language of the statute,’ 
it being necessary to state the nature and substance 
of the contract or combination relied on and the 
substantial facts alleged to constitute a violation of 
the statute, to enable the court to determine 
whether it has been violated and to enable the de- 
fense properly to prepare to meet the charge.®4 
Mere general charges of combination or conspiracy 
are of no avail unless the commission of an act or 
acts denounced by the statute is alleged.®> Never- 
theless, plaintiff, it has been said, must from the 
nature of the case be given a liberal latitude in 
his pleading.®* It is not necessary to state the facts 
with the particularity of an indictment,®” or of a 
bill to restrain the acts of defendants.°® Nor is 
it necessary to itemize damages in the pleading.*® 

Evidentiary matter. Matter of this description 
will be eliminated from the pleadings.®® 

[§ 202] 2. Restraint or Injury to Business or 
Property. The declaration or complaint must show 
that plaintiff has been injured in his business or 
property by reason of the violation of such stat- 
ute,*t and for this purpose it is necessary to set 
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forth the character of plaintiff’s business and other 
related matter, so that the court may see that its 
business bears such a relation to the alleged unlaw- 
ful character and conduct of defendant as brings 
it within the provisions of the statute,®? and also 
the facts showing that plaintiff has been injured,°®* 
and the nature and extent or amount of the injury 
sustained,°* with definiteness and certainty.°° And 
in accordance with principles heretofore consid- 
ered,® if the basis of the action is injury resulting 
from a restraint of interstate commerce, it must be 
shown that the restraint was unreasonable.®* 

Injury to existing business. To state a cause of 
action for damages as under the Federal Anti- 
Trust Act, it is not necessary to allege injury to 
an existing business, but it is necessary to state 
faets showing an intention and preparedness to 
engage in business, it being as unlawful to prevent 
a person from engaging in business as it is to drive 
him out of business.*®® 

[§ 203] 3. Stating Causes of Action Separately. 
Where the complaint sets forth in one cause of 
action facts which might be regarded as violations 
of the Federal Anti-Trust Act or of the Clayton 
Act, defendant is entitled to have the commingled 


competition in the plumbing business 
in a city by suppressing competition 
among the members of one of the 
corporations, and driving out of busi- 
ness persons who did not become 
members thereof, that two of the cor- 
porations controlled the manufacture 
and sale of plumbers’ supplies, that 
sales of supplies to plaintiff were 
refused solely because he was not a 
member of the third corporation, and 
which alleges special damages, and 
prays for a mandatory injunction and 
attorney’s fees, states a cause of ac- 
tion, under the Anti-Trust Act (Acts 
[1899] p 257 c 148), and not a com- 
mon-law action. Knight, etc., Co. v. 
Miller, 172 Ind. 27, 87 NE 823, 18 
AnnCas 1146. 

Pleading generally 
folCyewi 

52. Tilden v. Quaker Oats Co., 1. F. 
(2d) 160; Cilley v. United Shoe Mach. 
Co., 202 Fed. 598; People’s Tobacco 
Co. v. American Tobacco Co., 170 
Fed. 396, 95 CCA 566. 

53. Cilley v. United Shoe Mach. 
Co., 152 Fed. 726; Hurt v. Brandt, 37 
Ida. 186, 215 P 842. 

54. Mclatchy v. King, 250 Fed. 
920; Cilley v. United Shoe Mach. Co., 
152 Fed. 726; Rice v. Standard Oil 
Co., 134 Fed. 464; Hurt v. Brandt, 37 
das. £66,215. P 842. To same effect 
Munter y. Eastman Kodak Co., 28 Cal. 


see Pleading 


Ae L660, doe by vols. Koriebaim: |v. 
Sbarbaco,, 2o-, Cala Al 427,> 138.7, P. 
364. 


“In the pleading, plaintiff must de- 
‘clare the forbidden acts and conse- 
quent injuries in such clear and un- 
ambiguous language, and with such 
reasonable certainty, that the defend- 
ants and the court may be apprised 
of the alleged cause of action, that 
it may be known by the former how 
to answer and prepare for trial, and 
by the latter what is nature of the 
issue, and, if it be one of fact, to 
control the character of the proofs 
offered at the trial, and to pronounce 
and enforce a judgment that will 
settle the rights involved in such 
issues.” Buckeye Powder Co. v. E. I. 
Du Pont de Nemours Powder Co., 196 
Fed. 514, 517. 

55. Tilden v. Quaker Oats Co., 1 F. 
(2d) 160; McLatchy v. King, 250 Fed. 
920; United Copper Securities Co. v. 
Amalgamated Copper Co.,. 232 Fed. 
574, 146 CCA 532; Grocers’ Wholesale 
Co. v. Beckett, 6 OntWR 531. 

[a] Not objectionable for duplic- 
ity.—An objection that a declaration 
setting out both a conspiracy to re- 
strain trade and an actual restraint 
of trade is bad for duplicity is un- 
tenable. 


McLatchy v. King, 250 Fed. ‘37 Ida. 186, 215 P 842; 


920, 921 (“The gist of the action is 
rthe conspiracy; it resulted in acts 
which caused damage to the plain- 
tiffs. It seems to me not only proper, 
but necessary, to allege both the con- 
spiracy and its results, in order to 
establish a cause of action of the 
character here in question’’). 

56. Buckeye Powder Co. v. E. I. 
Du Pont de Nemours Powder Co., 196 
Fed. 514. 

[a] Reason for rule.—‘‘To require 
the party injured by the conspiracy 
denounced by Anti-Trust Act July 2. 
L390) (2G Stiatelae 209) er 64a seb) 

. . to set out his cause of com- 
plaint with that degree of nicety and 
precision in stating times, places, 
methods, and persons required by the 
ordinary rules of common-law plead- 
ing, would be to nullify the beneficent 
purpose of the statute, and a decla- 
ration will not be stricken out, even 
though it may contain some State- 
ments of a general or indefinite char- 
acter, if it sets out with reasonable 
certainty and definiteness the causes 
which resulted in plaintiff’s injury 
and connects the defendant there- 
with, and defendant deeming himself 
prejudiced by any such generality 
of statement having the right to 
move for a bill of particulars.” 
Buckeye Powder Co. v. E. I. Du Pont 
de Nemours Powder Co., 196 Fed. 


514, 515. 
Works v. 


57. Monarch ‘Tobacco 
American Tobacco Co., 165 Fed. 774; 
Peck SS. Line v. New York, etc., SS. 
Co., 2 Porto Rico Fed. 109. 

58. Peck SS. Line v. New York, 
etc., SS. Co., supra. 

59. ‘Overland’ Bub: Co. ov. Hist 
Crocker Co., 193 Gal. 109, 222 P 812. 

GO. Ware-Kramer Tobacco Comv. 


American Tobacco Co., 178 Fed. 
Walla 

61. Jack v. Armour, 291 Fed. 741; 
Sullivan v. Associated Billposters, 
etc., 272 Fed. 323 [rev on other 
grounds § F. (2d) 1000]; Noyes v. 


Parsons, 245 Fed. 689, 158 CCA 91; 
American Steel Co. v. American Steel, 
ete.,, Co., 244 Fed. 300; Cilley v. 
United Mach. Co., 202 Fed. 598; Peo- 
ple’s Tobacco Co. v. American To- 
bacco Co., 170 Fed. 396, 95 CCA 566; 
Cilley v. United Shoe Mach. Co., 152 
Fed. 726; Rice v.« Standard Oil Co., 
134 Fed. 464; Gibbs v. McNeeley, 102 
Fed. 594; Overland Pub) Co: tv.. B.S. 
Crocker Co., 193 Cal. 109, 222 P 812; 
Overland Pub. Co. v. Union Lith. Co.. 
57 Cal. A. 366, 207 P 412; Munter v. 
Eastman Kodak Co., 28 Cal. A. 660, 
153 P 737; Krigbaum v. Sbarbaro, 23 
Cal. A. 427, 138 P 364; Hurt v. Brandt, 
Grocers Whole- 


sale Co. v. Beckett, 6 OntWR 531. 

[a] Complaint held insufficient to 
show injury by restraint on inter- 
state commerce.—A complaint for 
damages sustained by a billposter, 
because of restraints on interstate 
commerce by the billposters’ asso- 
ciation, which generally alleged that 
billposters at times purchased di- 
rectly from the lithographers, does 
not thereby allege that plaintiff was 
accustomed to make such purchases, 
or that defendants interfered with 
such business on his part, and_there- 
fore does not show injury by re- 
straint on shipment of lithographs 
in interstate commerce. Sullivan vy. 
Associated Billposters, etce., 272 Fed. 
323 [rev on other grounds 6 F. (2d) 
1000]. - 

62. American Steel Co. v. Ameri- 
can Steel, etce., Co., 244 Fed. 300: 
Ware-Kramer Tobacco Co. v. Ameri- 
can Tobacco Co., 178 Fed. 117; Rice 
v. Standard Oil Co., 134 Fed. 464. 

63. Jack v. Armour, 291 Fed. 741: 
Charles A. Ramsay Co. v. Associated 
Bill Posters, 271 Fed. 140 [writ of 
error dism 262 U. S. 762 mem, 43 SCt 
97 mem, 67 L. ed. 1221 mem]; Amer- 
ican Steel Co. v. American Steel, ete., 
Co., 244 Fed. 300; Cilley v. United 
Shoe Mach Co., 152 Fed. 726; Rice v. 
Standard Oil Co., 134 Fed. 464. 

64. Jack v. Armour, 291 Fed. 741. 

fa] Allegation of damages held 
sufficient.— Where the illegal contract 
is stated with sufficient clearness, an 
allegation that the effect of the il- 
legal combination was to deprive 
plaintiff of its entire business in the 
kind of merchandise which its cus- 
tomers chiefly require, and to de- 
prive it of all its customers whose 
names are given in the declaration, 
and of their trade, which, as alleged, 
was interstate in its character, is a 
sufficient statement of the damages 
to lay ground for the evidence of the 
particulars of which it consisted. 
Wheeler-Stenzel Co. v. National Win- 
dow Glass Jobbers’ Assoc., 152 Fed. 
864, 81 CCA 658, 10 LRANS 972. 


65. Rice v. Standard Oil Co., 134 
Fed. 464. 

66. See supra §§ 70, 95. 

67. McLatchy v. King, 250 Fed. 


920. 

68. American Banana Co. v. United 
Fruit Co., 166 Fed. 261, 92 CCA 325 
[rev 160 Fed. 184 (aff 213 U. S. 347, 
29 SCt 511, 53 L. ed. 826,16 AnnCas 
1047)]; Pennsylvania Sugar Refining 
Co. v. American Sugar Refining Co., 
166 Fed. 254, $2 CCA 318; Thomsen 
v. Union Castle Mail SS. Co., 166 Fed. 
zek 92 CCA 315 [rev 149 Fed: 
33]. 
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causes of action separately stated.® 
also been held that the Federal Anti-Trust Act 
makes a distinction between a contract and a com- 
bination or conspiracy in restraint of trade and that 
a declaration to recover damages based on the stat- 
ute which alleges in a single count that defendant 
entered into a ‘‘contract, combination, and con- 
spiracy’’ in restraint of trade is bad for duplicity.” 
Burden of proof. General 
rules relating to burden of proof and presumptions’? 
apply in common-law actions by persons not parties 
to a contract or combination in unreasonable re- 
straint of trade or creating or tending to create a 
monopoly, for damages inflicted by the acts of 
the parties thereto in pursuance of the contract or 
combination,’? and also in actions to recover dam- 
ages sustained by third persons by reason of a 
violation of the Federal Anti-Trust Act,’* and of 
state and Canadian anti-trust acts.’ 
authorize a recovery of damages under the Federal 
Anti-Trust Act, or of state or Canadian anti-trust 


[§ 204] G. Evidence. 


69. Baran v. Goodyear Tire, etc., 


Co., 256 Fed. 570. ; 
{a] The reason is that a violation 
of the Federal Anti-Trust Act is 


different from a violation of the Clay- 
ton Act, which may occur without 
any combination restraining trade or 
any attempt to monopolize within the 
meaning of the Sherman Act, but 
solely by reason of price discrimina- 
tion or contracts that a purchaser 
shall not deal in goods of a com- 


petitor. Baran v. Goodyear Tire, etc., 
Co., 256 Hed. 570: 

70. Rice v. Standard Oil Co., 134 
Fed. 464. 

71. See Evidence §§ 13-88. 

72. Pyne v. Risager, (S. D.) 203 
NW 994. : 

73. U. S. v. Addyston Pipe, ete., 


Co., 78 Fed. 712 [rev on other grounds 
85 Fed. 271, 29 CCA 141, 46 LRA 122 
(aff 175 U. S. 211, 20 SCt 96, 44. L. ed. 
i36)d52 2 U: | Ss ssve me Drans=Missouri 
Freight Assoc., 58 Fed. 58, 7 CCA 15, 
24 LRA 73 [rev on other grounds 166 
UW. 8.290, 17 SCt 540, 41 EL. ed. 1007]. 
And see cases infra this section. 

74. Overland Pub. Co. v. H. ; 
Crocker’ Co., 193° Cal. 109; 222: RP 812; 
Grocers Wholesale Co. v. Beckett, 6 
OntWR 581. 

75. Buckeye Powder Co. v. E. I. 
Du Pont de Nemours Powder Co., 
196 Fed. 514; Loder v. Jayne, 142 Fed. 
1010 [rev on other grounds 149 Fed. 
21, 78 CCA, 653, 7 LRANS 984, 9 
AnnCas 294]; U. S. v. Addyston Pipe, 
etc., Co., 78 Fed. 712 [rev on other 
grounds 85 Fed. 271, 29 CCA 141, 46 
LRA 122 (aff 175 U. S. 211, 20 Sct 
96, 44 L. ed. 136)]; U. S. v. Trans- 
Missouri Freight Assoc., 58 Fed. 58, 
7 CCA 15, 24 LRA! 73 [rev on other 
grounds 166 U. S. 290, 17 SCt 540, 41 
L. ed. 1007]; Munter y. Eastman 
Kodak Co., 28 Cal. A. 660, 153 P 737; 
Krigbaum y. Sbarbaro, 23 Cal. A. 427, 
138 P 364. ; 

76. Keogh v. Chicago, etc., R. Co., 
260 U. S. 156, 48 SCt 47, 67 L. ed. 185 
[aff 271 Fed. 444]; American Sea 
Green Slate Co. v. O’Halloran, 229 
Hed. 77; .143 OCA..353; ) Cilley” vw. 
United Shoe Mach. Co., 152 Fed. 726; 
Loder v. Jayne, 142 Fed. 1010 [rev on 
other grounds 149 Fed. 21, 78 CCA 
653, 7 LRANS 984, 9 AnnCas 294]; 
Rice v. Standard Oil Co., 134 Fed. 
464; Lowry v. California Tile, ete., 
Assoc., 106 Fed. 38 [aff 115 Fed. 27, 
52 CCA 621, 68 LRA 58 (aff 193 U.S. 
38, 24 SCt 307, 48 L. ed. 608)]; Gibbs 
v. McNeeley, 102 Fed. 594; Dueber 
Watch-Case Mfg. Co. v. E. Howard 
Watch, etc., Co., 66 Fed. 637, 14 CCA 
14; Bishop v. American Preservers’ 
Co., 51 Fed. 272; Overland Pub. Co. 
v. H. S. Crocker Co., 193 Cal. 109, 222 
P 812; Munter v. Hastman Kodak Co., 
28 Cal. A. 660, 153 P 737; Krigbaum 
v. Sbarbaro, 23 Cal.-A, 427, 138 P 364; 
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And it has 


Adumissibility. 


In order to 


Hurtey. Brandt, 37 ida ei86. 215 
842; Grocers Wholesale Co. v. Beck- 
ett, 6 OntWR 5381. 

‘Tt is apparent that mere proof 
that the defendant has entered into 
a contract or engaged in a combina- 
tion or conspiracy in restraint of 


trade or commerce among the several | 


states will not be sufficient to sup- 
port a cause of action under the sev- 
enth section, for there must, in addi- 
tion thereto, be proof that the plain- 
tiff has, by reason thereof, sustained 
damage.” Rice v. Standard Oil Co., 
134 Fed. 464, 465. 


77. See Evidence §§ 89-156. 
78. Pyne v. Risager, (S. D.) 203 
NW,'994. 


79. Hastman Kodak Co. y. South- 
ern Photo Material Co., 295 Fed. 98; 
Frey v. Welch Grape Juice Co., 240 
Fed. 114, 153 CCA 150; and cases 
infra this note. 

[a] Future profits as damages.— 
In an action to recover damages on 
account of defendant’s violation of 
the Anti-Trust Act, whereby plain- 
tiff’s established business was in- 
jured, the future profits, which would 
have been made but for defendant’s 
practices, could be shown by past ex- 
perience. Eastman Kodak Co. v. 
Southern Photo Material Co., 295 
Fed. 98. 

[b] Ratification of agents’ acts.— 
In an action to charge members of a 
labor organization individually with 
liability because of alleged unlawful 
acts of agents sent out by the or- 
ganization, evidence that defendants 
paid dues to the organization after 
service of the complaint is not com- 
petent either as showing ratification 
by defendants of the acts of such 
agents or that such acts were author- 
ized when committed. Lawlor vy. 
Loewe, 187 Fed. 522, 109 CCA 288 
[certiorari den 223 U. S. 729, 32 SCt 
527, 56 L. ed. 633]. 

{c] Proceedings before federal 
trade commission.—Under Clayton 
Act (38 St. at L. 731 ce 323) § 5, pro- 
viding that a final judgment or de- 
cree in a criminal prosecution or any 
proceeding in equity, brought by or 
on behalf of the United States under 
the anti-trust laws, shall .be prima 
facie evidence in any suit or proceed- 
ing brought by any other party 
against such defendant under such 
laws, a proceeding before the federal 
trade commission and a finding there- 
on are not competent evidence in an 
action for damages for attempting to 
monopolize trade. Proper v. Bene, 
295 Fed. 729. 

[d] Pleadings and decree in suit 
by government.—(1) By the express 
provisions of the Clayton Act, where 
suit is brought to recover damages 
on account of defendant’s violation of 
the Federal Anti-Trust Act, the 


missibility of evidence’ 
actions to recover damages inflicted on third per- 
sons by contracts or combinations in restraint of 
trade or creating or tending to create a monopoly,”’ 
or by acts, contracts, or combinations of this char- 
acter in violation of federal anti-trust act 

Weight and sufficiency. General rules relating 
to weight and sufficiency of evidence*® apply in 
common-law actions by persons not parties to a 
contract or combination in unreasonable restraint 
of trade, or creating or tending to creaté a mo- 
nopoly, for damages inflicted by the acts of the 
parties thereto in pursuance of the contract or com- 
bination, and in actions to recover damages to 
business or property to persons injured by reason 
of a violation of the Federal Anti-Trust Act.®° 


eee 
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acts, plaintiff must show acts, contracts, or com- 
binations unlawful under the statute,’®° and that 
some actual damage has accrued to his business or 
property by reason of a violation of the statute.’® 


General rules governing the ad- 
apply in common-law 


g,79 


pleadings and final decree in a suit 
against defendant by the government 
for a violation of the anti-trust laws 
are admissible. Eastman Kodak Co. 
v. Southern Photo Material Co., 295 
Fed. 98. (2) However, before the en- 
actment of the Clayton Act, such evi- 
dence was not admissible in a private 
action for damages caused by a vio- 
lation of the Federal Anti-Trust Act. 
Buckeye Powder Co. v. E. I. Dupont 
de Nemours Powder Co., 248 U. S. 
55, 39 SCt 38, 68 L. ed. 123 [aff 223 
Fed. 881, 139 CCA 3191]: 

[e] Reasons given by customers 
for refusing to deal with sellers of 
plaintiff’s hats, including letters from 
dealers, were admissible in an action 
under the Sherman Anti-Trust Act of 
July 2, 1890. against members of 
labor organizations to recover dam- 
ages to interstate trade by a com- 
bination through the use of the boy- 
cott. Lawlor v. Loewe, 285 U. 8S. 
522,- 354, SCt+ 170, 59 lied 34 sfare 
209 Fed. 721, 126 CCA 445]. 

[f] To show intent.—Introduction 
of newspapers, in an action under the 
Sherman Anti-Trust Act of July 2, 
1890, against members of labor or- 
ganizations for damages to interstate 
trade by the use of the boycott, was 
proper to show publicity and proof of 
intended detrimental consequences of 
the principal acts. Lawlor v. Loewe, 
235 U.S.) 522.235 SCt 170, 59 dus eds 
341 [aff 209 Fed. 721, 126 CCA 445]. 

{g] To show notice.—In an action 
against members of a trade union 
for unlawful conspiracy in restraint 
of interstate commerce, trade jour- 
nals, minutes of meetings of the local 
unions, and a public notice warning 
members that they would be held 
responsible for the unlawful acts of 
their unions, officers, and agents, sent 
to all members whose names ap- 
peared in the directory of the city 
where the factory was located, is 
admissible to show notice. Lawlor 
v. Loewe, 209 Fed. 721, 126 CCA 445 
[aff 235 U. S. 522, 35 SCt 170, 59 L. 
ed. 341]. 

80, See Evidence §§ 1730-1806. 


81. Pyne v. Risager, (S. D.) 203 
NW 994. 
82. Coronado Coal Co. vy. United 


Mine Workers, 268 U. S. 295, 45 SCt 
551, 69 L. ed. 968; San Francisco In- 
dustrial Assoc. v. U. S., 268 U. S. 64, 
45 SCt 403, 69 L. ed. 849; Virtue v. 
Creamery Package Mfg. Co., 227 U. S. 
8, 33 SCt 202, 57 L. ed. 393; Straus 
v. Victor Talking Mach. Co., 297 Fed. 
W913 U. S. vA Union) Pac. Rs 'Congigs 
Fed. 102 [mod on other grounds 226 
UW. Si 61, 38) SCt '53\) 57 2: ede L24n8 

[a] Character of evidence neces- 
sary to show damages.—Damages re- 
coverable under the Federal Anti- 
Trust Act must be proved by facts 
upon which their existence is logical 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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y 


: Powder Co., 248 U. 


anti-trust statute. 


[§ 206] I. Damages—1. Action under Federal 
Genera! principles governing the 
measure, elements, and amount of damages in ac- 
tions for torts generally®® apply in actions for dam- 
ages based on the Federal Anti-Trust Act and the 
The damages must be reasonable 


Anti-Trust Act. 


Clayton Act.8¢ 


and legally inferable and not by con- 
jectures or estimates. Keogh v. Chi- 
azo, ete, RK. Co.,. 260 WU. S) 1156, 43 
S@Eu47 N67 Li: ed. 185 [aff 271 Fed. 
444]; American Sea Green Slate Co. 
Sees ationan, 229 Fed. 77, 148 CCA 

[b] Decree of dissolution in suit 
by government.—The provision of 
Clayton Act § 5 that a decree in a 
suit by the United States dissolving 
a combination shall be prima facie 
evidence in an action for damages 
as to all matters respecting which 
the decree would be an estoppel be- 
tween the parties thereto is only a 
rule of evidence, and does not give 
conclusions of law embodied in the 
decree more than the force of prece- 
dents, nor give the facts therein 
effect to override allegation of facts 
in the complaint for damages. Sulli- 
van v. Associated Billposters, etce., 
272 Fed. 323 [rev on other grounds 
€ EF. (2d) 1000]. 

[c] Evidence held sufficient: (1) 
To go to the jury on the question 
whether defendants had engaged in 
an unlawful boycott against non- 
members to plaintiff's injury. Hale 
v. Hatch, etc., Coal Co., 204 Fed. 433, 
122 CCA 619. (2) To show that 
plaintiff participated in an unlawful 


combination in restraint of trade. 
Bluefields SS. Co. v. United Fruit 
Co., 243 Fed. 1, 155 CCA 531 [app 


dism 248 U. S. 595 mem, 39 SCt 136 
mem. 63 L. ed. 438 mem]. 

[dad] Evidence held insufficient: (1) 
To authorize recovery of damages un- 
der the Federal Anti-Trust Act. Vir- 
tue v. Creamery Package Mfg. Co., 
227 U. S. 8, 33 SCt 202,,57 L. ed. 393. 
(2) To show participation of inter- 
national labor union in conspiracy to 
restrain interstate trade. Finley v. 

‘United Mine Workers of America, 300 
Fed. 972. 

83. See Trial [38 Cyc 1511 et seq]. 

[a] Where there is no conflict in 
the evidence, the fact of a combina- 
tion need not be submitted to the 
jury. Thomsen v. Cayser, 243 U. S. 
66, 37 SCt 353, 61 L. ed. 597, AnnCas 
1917D 322. 

[b] . Facts requiring submission.— 
In an action to charge defendants, as 
members of various local unions of a 
labor organization, with liability for 
acts of agents of the organization on 
the ground of a combination in re- 
straint of interstate commerce in 
violation of the Anti-Trust Act of 
July 2, 1890, (26 St. at L..209 ¢c 647) 
§ 1, where there was conflicting testi- 
mony as to their knowledge of such 


-acts and other evidence from which 


inferences must be drawn, the ques- 
tion of liability was for the jury, 
and it was error to withdraw such 
question from them and to submit 
only the question of damages. Law- 
lor v. Loewe, 187 Fed. 522, 109 CCA 
288 [certiorari den 223 U.S. 729, 32 


*SCt 527, 56 L. ed. 633]. 


84. 
[a] 
der Co. v. 


See Trial [38 Cyc 1594 et seq}. 
Rules applied.—Buckeye Pow- 
E. I. Du Pont de Nemours 
S:)55; 39 SCt 38, 
63 L. ed. 123 [aff 223 Fed. 881, 139 
CCA 319]; Lawlor v. Loewe, 235 U. S. 
°522, 35 SCt 170, 59 Li.’ ed. 341; Straus 
v. Victor Talking Mach. Co., 297 Fed. 
791; Lawlor v. Loewe, 209 Fed. 721, 
126 CCA 445 [aff 235 U.S, 522, 35 SCt 
‘170, 59 L. e&. 341]. 

[b] Elements of damage.—When 
claims for damages for loss of cus- 


_tom are definitely stated, a charge 


[§ 205] H. Trial. General rules in regard to the 
submission of issues to the jury’* and the giving 
or refusal of instructions* apply in actions to 
recover damages resulting from a violation of an 
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in the ease.8* 


advising the jury that the burden of 
proof is on plaintiff, that they must 
not allow speculative damages, and 
that they are not required to guess 
at amounts but should be able to cal- 
culate them from the evidence, suffi- 
ciently guards against the danger of 
suppositious profits being considered 
as an element of the _ verdict. 
Thomsen y. Cayser, 243 U. S. 66, 37 
Se 353, 61 L. ed. 597, AnnCas1917D 


85. See Damages §§ 180-201. 
86. See cases infra this section. 
[a] Additional cost. of running 


business.—Where, by reason of an 
unlawful combination in restraint of 
interstate commerce in violation of 
the Sherman Act, plaintiff was com- 
pelled to conduct his business at a 
greater cost, although it was greater 
in volume, and by reason of the in- 
jury he received a less percentage of 
return, he was entitled to recover 
such additional cost, although by 
reason of his increased efforts and 
the natural increase of his business 
he was enabled to withdraw from the 
business for his personal services an 
amount equal to, or larger than, the 
amount he drew from the business 
before the conspiracy became _ op- 
erative. Loder v. Jayne, 142 Fed. 
1010 [rev on other grounds 149 Fed. 


21, 78 CCA 653, 7 LRANS 984, 9 Ann 
Cas 2941. 
[b] Extra services.—Where, in an 


action for damages to plaintiff's busi- 
ness because of an alleged conspiracy 
in restraint of interstate commerce, 
plaintiff claimed five thousand dollars 
compensation to himself for extra 
work claimed to have been required 
by reason of such unlawful combina- 
tion, but failed to prove how much 
additional time he was required to 
spend in his business after the com- 
bination went into effect, he was not 
entitled to recover for such alleged 
extra services. Loder v. Jayne, 142 
Fed, 1010 [rev on other grounds 149 
Fed. 21, 78 CCA 6538, 7 LRANS 984, 
9 AnnCas 2941. 

[c] A jobber’s damages for unlaw- 
ful discrimination by a manufacturer 
(1) are not limited to loss of profits 
on sales which he proved he could 
have made, but include loss of profits 
on probable sales, determined by the 
average increase of sales in the past. 
Frey v. Welch Grape Juice Co., 240 
Med. 114," 1538 CCA 150. (2) But a 
jobber is not entitled to recover, as 
damages for discrimination by a 
manufacturer, the loss of profits on 
sales of other products to customers, 
who dealt with other jobbers in order 
to get all their goods at one place. 
Frey v. Welch Grape Juice Co., supra. 

{d] Loss of profits.—Damages for 
loss of profits by a retail dealer in 
certain articles, resulting from an 
illegal combination between the 
manufacturer and wholesale dealers 
in such articles, which prevented him 
from obtaining them, cannot be meas- 
ured by his profits from their sale 
at prices fixed by the manufacturer 
under a previous contract which was 
unlawful. Victor Talking Mach. Co. 
v. Kemeny, 271 Fed. 810. 

[fe] Payment of excessive price 
for goods purchased.—Where retail- 
ers are compelled to pay more than 
the reasonable. price for goods be- 
cause of an illegal combination, they 
may recover the difference between 
established reasonable prices to re- 
tailers and the prices they were com- 
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damages ascertainable from the evidence presented 
Only actual damages which are sus- 
ceptible of expression in figures,** and not damages 
which are purely speculative, remote, uncertain, or 
conjectural,®® are recoverable. 
are not rendered uncertain because they cannot be 
caleulated with absolute exactness;°° it is sufficient 
if a reasonable basis of computation is afforded, 
although the result is only approximate.®+ 

Treble damages. 
statute the party sustaining injury to his property 


However, damages 


By the express terms of the 


pelled to pay because of the restric- 
tive market, if they acted reasonably 
in making such payments. Straus 
Bal Victor Talking Mach. \Co., 297 Fed. 


rf] Damages accruing since com- 
mencement of action.—(1) These 
damages are recoverable if they are 
the consequence of acts done before 
and constituting part of the cause 
of action declared on. Lawlor v. 
Loewe, 235° U.: Si 522, 35 SCt 170, 59 
L. ed. 341 [aff 209 Ped. 721, 126 CCA 
445]. (2) But there can be no re- 
covery for damages which are the 
result of the continuation of the al- 
leged conspiracy after the suit was 
commenced or which are the result 
of the performance of any acts in 
furtherance of such conspiracy after 
the suit was commenced. Lawlor v. 
Loewe, 209 Fed. 721, 126 CCA 445 [aff 
Sree S522, 3d 3SCt 170; “59! tied: 

87. Lowry v. California Tile, etc., 
Assoc., 106 Fed. 38, 46 [aff 115 Fed. 
27, 52 CCA 621,,63 LRA 58 (aff 193 
U. S. 38, 24 SCt 307, 48 L. ed. 608)]; 
and cases passim this section. 

“There must be facts, transactions, 
actual evidence of some material and 
pertinent character, relating to a 
business from which the jury can 
ascertain with reasonable certainty 
that damage has actually been 
worked to such business, before any 
verdict in damages can be returned, 
other than nominal damages.” Lowry 
v. California Tile, etc., Assoc.,. supra. 

88. American Sea Green Slate Co. 

v. O’Halloran, 229 Fed. 77, 148 CCA 
353; Loder v. Jayne, 142 Fed. 1010 
[rev on other grounds 149 Fed. 21, 
78 CCA 653, 7 LRANS 984, 9 AnnCas 
294]; Gibbs v. McNeeley, 102 Fed. 
594; Dueber Watch-Case Mfg. Co. v. 
EK. Howard Watch, etc., Co., 66 Fed. 
637, 14 CCA 14. 
- 89. Keogh v. Chicago, etc., R. Co., 
260 U. S. 156, 48 SCt 47, 67 L. ed. 185 
[aff 271 Fed. 444]; Eastman Kodak 
Co. v. Blackmore, 277 Fed. 694, 21 
ALR 1506; American Sea Green Slate 
Co. v. O’Halloran, 229 Fed. 77, 143 
CCA. 353: 

“Mere speculation as to the possible 
profits of a mercantile business, in 
the absence of evidence directed to 
such condition, cannot be indulged in 
by the jury for the purposes of find- 
ing a verdict in damages.” Lowry v. 
California Tile, etc., Assoc., 106 Fed. 
38, 46 [aff 115 Bed. 27, 52 CCA 621, 
63 LRA 58 (aff 193 U. S. 38, 24 SCt 
307, 48 L. ed. 608)1. 

[a] Remote and speculative dam- 
ages illustrated.—In an action under 
the Sherman Anti-Trust Act (26 
St. at L. 210 c 647) § 7, as amended 
by the Clayton Act (38 St. at L. 731 
Cr S20) ee to recover damages for 
profits lost after the year 1908, aris- 
ing out of injury done by refusal of 
defendant to sell goods to plaintiff 
between 1902 and 1905, profits made 
by plaintiff from 1899 to 1902, and 
from 1905 to 1913, at which time 
plaintiff was in pari delicto, would 
furnish no standard of comparison, 
and damages would be too remote 
and speculative. Eastman Kodak Co. 
v. Blackmore, 277 Fed. 694, 21 ALR 
1506. 

90. Eastman Kodak Co. v. South- 
ern Photo Material Co., 295 Fed. 98. 

$1. Hastman Kodak Co. v. South- 
ern Photo Material Co., supra. 
en 6 Syolsieeaynrd ep 309 c 647 
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or business by reason of a violation of the terms 
of the statute is entitled to recover threefold 
damages.°* 

[§ 207] 2. Action under State Anti-Trust Acts. 
In so far as applicable general rules®* govern as 
to the award and measure of damages in actions 
of this character.°* Under a statute prohibiting 
unlawful conduct tending to interfere with the trade 
of an opponent or business rival, with the purpose 
of attempting to fix the price of anything of value 
until the competition is removed, when this is done 
by circulating false reports, punitive damages are 
properly allowed to one whose contract with de- 
fendant’s rival was broken owing to defendant’s 
interference, where defendant accomplished his 
wrongful purpose by fraud or malice or reckless- 
ness.°° Notwithstanding a state anti-trust act au- 
thorizes the recovery of threefold damages by one 


MONOPOLIES 


: 0 ane 
[§§ 206-212 


injured in his business or property by reason of 
a violation thereof, the right to claim such dam- 
ages is waived where only compensatory damages 
are asked and part of the verdict is remitted to 
avoid a new trial.%” 

[§ 208] J. Costs and Attorney’s Fees. It has 
been held that in making allowance for attorney’s 
fees in an action to recover damages for violation 
of the Federal Anti-Trust Act,9* a reasonable at- 
torney’s fee in New York for New York attorneys 
is properly measured by the New York standard of. 
fees ordinarily charged. 

Stenographer’s fees. In accordance with rules 
governing costs generally! stenographer’s fees are 
not taxable in actions for damages under the Fed- 
eral Anti-Trust Act and the Clayton Act, which 
allow costs of suit, but make no express provision 
for stenographer’s fees.” 


XII. CRIMINAL PROSECUTIONS® 


[§ 209] A. Limitations.4° The fact that more 
than the statutory period of limitations had elapsed 
between the time of the formation of the conspiracy 
and the time when the indictment was presented will 
not bar an action for damages under the Federal 
Anti-Trust Act or state anti-trust acts, where it 
is shown by proper averment that the conspiracy 
continued until the presentment of the indictment,’ 
or that overt acts in furtherance of the conspiracy 
were committed within the statutory period.® 
Nevertheless, when more than the statutory period 
has elapsed between the time of the formation of 
the conspiracy and the time of finding the indict- 

ment, it is necessary for the indictment to show the 
continuation of the conspiracy to a period within 
the ens period of limitation.®-?° 

[§ 210] B. Defenses.'* It is not a defense to a 
conspiracy to raise the prices of necessaries of 
life that the price agreed on may have been rea- 

93. Thomsen v. Cayser, 243 U.S. 
66, 37 SCt 353, 61 L. ed. 597, AnnCas 


1917D 322; Chattanooga Fdy., etc., 
Works v. Atlanta, 203 U. S. 390, 27 


Jurisdiction 
p 693; 


see 


Courts (Ohno 

Criminal Law §§ 162-259; 
Federal Courts 25 C. J. p 679. 

Venue see Criminal Law § 293. 


sonable,!? or that a person not a conspirator sold 
the same commodity at as high a price as the con- 
spirators had agreed on.° Nor is it a defense to 
a prosecution for conspiracy in restraint of trade 
entered into by members of an association of ship- 
pers of food products that there might be other 
shippers who would not be affected by the asso- 
ciation’s regulations, for in a prosecution under 
anti-trust laws the court must take the business 
situation as it is found.1* And it has been held 
not an answer to a charge that a combination of 
manufacturers violates the Federal Anti-Trust Act 
to say that the ‘field is open to other persons to go 
into the same business.1® 

[§ 211] C. Indictment, Information, or Com- 
plaint'°—1. In General. In prosecutions based on 
an anti-trust act, the indictment must charge a vio- 
lation of the statute? 

[§ 212] 2. Charging Offense—a. In General. In 
15 parture Mfg. Co., 204 Wed. 107% 
Steers v. U. S., 192 Fed. 1, 112 Cem 


423) - WisesaicVe Pacific, etc., Ee ete. Cox 
4 Alaska 685; U. S. v. North Pac. 


SCt 65, 51 L. ed. 241; Montague v. 4-6. Generally see Conspiracy | Wharves, etc., Co., 4 Alaska 552; U.S. 
Towry, 193: Ui. Si) 38; 34 SCt 307, 48 | § 182; crinal Law S$ 340-358. Vv. Pacific, ete., R., etes, Con Alaska 
L. ed. 608; Monarch Tobacco Works U. vy. Kissel, 218 U. S. 601,| 530; State v. Polar Wave Ice, etc., 
vy. American Tobacco Co., 165 Fed. | 31 Sct 124, 54 L. ed. 1168; Patterson | Co., 259 Mo. 578, 169 SW-126; Arns- 
iA WOW wv CO aliLornia ly Mile; NeLG. Va Ue Sus 222 Fed. 599, 138 CCA 123|man v. State. 11 Oh. Cir. Ct. N.S! 
Assoc., 106 Fed. 38 [aff 115 Fed. 27,| [certiorari den 238 U. S.. 685 mem; | 113, 30 Oh. Cir. Ct. 445: State aw 
52 CCA 621, 638 LRA 58 (aff 193 U.S. | 35 SCt 939 mem, 59 L. ed. 1499 mem].} Coyle, 8 Okl. Cr. 686, 130 P 316 


38, 24 SCt 307, 48 L. ed. 608)]. 

Multiple damages generally 
Damages § 299. 

94. See Damages 17 C. J. p 699. 

95. See infra this section, 

96. Smith v. Morganton Ice Co., 
159 N. C. 151, 74 SH 961. 

97. Marsh-Burke Co. v. Yost, 98 
Nebr. 523, 153 NW 573. 

Multiple damages generally see 
Damages § 299. 

98. [a] By the Federal Anti- 
Trust Act and the Clayton Act, one 
who recovers damages for injury to 
business or property resulting from 
a violation of the statutes is entitled 
to recover costs of suit and reason- 
able attorney’s ee Sherman Act 
§ 7; Clayton Act § 4 

99. Straus v. Victor Talking Mach, 
Co., 297 Fed. 791. , 

{a] Thirty thousand dollars is 
not an unreasonable allowance in an 
action to recover damages under the 
Sherman Anti-Trust Act, where a 
great amount of preparation was 
necessary and the trial was a pro- 
tracted one. Straus v. Victor Talk- 
ing Mach. Co., 297 Fed. 791. 

1. See Costs § 319. 

2. Straus v. Victor Talking Mach. 
Co., 297 Fed. 791. 

3. Cross references: 

Generally see Criminal Law 16C.J.p1. 


see 


See generally Criminal Law § 344 
et seq. 
8. American F. Ins. Co. v. State, 


75 Miss. 24, 22 S 99. See also Con- 
spiracy § 182. 
9-10. Patterson v. U. S., 222 Fed. 


599, 188 CCA 123 [rev 201 Fed. 697, 
and certiorari den 238 U. S. 685 mem, 
35 SCt 939 mem, 59 L. ed. 1499 mem]; 
Un rSenve EACiIie etc: wk. ete, Connd 
AE ae 574. See also Conspiracy 


82. 
ge 53 iGesverasly see Criminal Law 
12., Statery. Craft 2168" N. ‘Gi.2208; 
83 SH 772, AnnCas1917B 1013. 
13. State v. Craft, supra. 
14. U. S. v. King, 250 Fed. 908. 
15. Hood Rubber Co.-v. U. S. Rub- 
ber Co., 229 Fed. 583 (otherwise it is 


hard to see what combination, except 
one controlling natural resources, 
could ever be adjudged illegal). 

16. Generally see Indictments and 
Informations 31 C. J. p 548. 

17. Trenton Potteries Co. v. U. S., 
300 Fed. 550, 553; and cases infra 
this note; and § 213 et seq. 

[a] Forms of indictment or in- 
formation in whole or in part held 
sufficient see U. S. v. Moore, 7 F., 
(2d) 734; U.S. v. National Malleable, 
ete., Co., 6 F. (2d) 40; U.S. v: Whit- 
ing, 212 Fed. 466; U. S. v. New De- 


[den reh 7% OKl., Cr: °50,..122 P24gn8 

[b] Particular indictments con- 
strued.—(1) Indictment for monopoly 
held to allege only that during 
twenty years there was no time when 
one or more of defendant’s competi- 
tors was in existence. Patterson v. 
U.. S., 222:.Red. 599, “138' CCA ag 
[rev 201 Fed. 697, and certiorari den 
238 U. S. 635 mem, 35 SCt 939 mem, 
59 L. ed. 1499 mem]. (2) An indict- 
ment charging that defendants were 
“jointly and severally” engaged in a 
certain occupation, and in violation 
of Rev.. L. (1905) § 5168 formed a 
combination to increase the price of 
their products charges that defend- 
ants were to some extent independent 
dealers and not jointly associated 


in business as one concern. State v. 
Minneapolis: Milk Co., 124 Minn. 34, 
144 NW 417, 51 LRANS 244, (3) An 


indictment charging that defendants 
conspired, contracted, and agreed 
with a certain third person for the 
purpose and with a view to lessen 
and destroy full and free competi- 
tion in the sale of a certain article 
of sale, coal oil, imported into this 
state, is a charge with reference to 
coal oil already imported and stored 
here, and not oil to be imported. 
Standard Oil Co. v. State, 117 Tenn. 
618, 100 SW 705, 10 LRANS 1015. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Pee 


- §§ 212-214] 


accordance with general principles'® an indictment 
or information for violation of an anti-trust act 
must state all the facts necessary to constitute the 
offense charged,’® and with such definiteness and 
certainty that defendant may understand the offense 
with which he is charged and for which he must be 
prepared with his proof,”° and so that the judgment 
in the case can be relied on, in another prosecu- 
tion for the same thing, as a former acquittal or 
conviction.“ However, an indictment or informa- 
tion is sufficient, if it enables defendants to pre- 
- pare their defense and to defeat any subsequent 
prosecution for the same offense, and enables the 
eourt to determine that a combination existed, that 
defendants were engaged therein, and that the re- 
straint of trade was undue or unreasonable;”? and 
under some statutes it is sufficient for the indict- 
ment to state the offense so as to be easily under- 
stood by the jury.”® 
[§ 213] b. Charging Offense in Language of Stat- 
ute and Statutory Forms. In accordance with the 
- general rule that it is sufficient to charge a statn- 
tory offense in the language of the statute where 
the statute sufficiently defines and describes the 
offense,?* it has been held sufficient in prosecutions 
_ under some of the state anti-trust acts to charge 


2 18. See Conspiracy § 188; Indict- 
ments and Informations § 238. 

19. U. S.—U. S. v. Colgate, 253 
Fed. 522 {aff 250 U. S. 300, 39. SCt 465, 
63 I. ed. 992, 7 ALR 443]; U. S.. v. 
mohn Reardon, /etc.,. Co., 191 Hed: 
454; U. S. v. American Naval Stores 


years. 


MONOPOLIES 


registers, were void for uncertainty, 
the first count having 
no concerns as carrying on business 
within three years or before three 
Patterson v. U. S., 
599,138 CCA 1237 [rev 202 “Ned: 697, 
and certiorari den 238 U. S. 635 mem, 


[alec rset 98 


the offense in the language of the statute,?> or to 
state the offense in language equivalent to that used 
in the statute.2® On the other hand, it has uniformly 
been held that, in prosecutions based on the Federal 
Anti-Trust Act, it is not sufficient to charge the 
offense in the language of the statute because the 
words of the statute do not fully and clearly set 
forth all the elements necessary to constitute the 
offense ;?7 and such is the case under some of the 
state anti-trust acts.?* , 

Statutory forms. By express statutory provision 
in an indictment or information for any offense 
named in the anti-trust statutes, it may be suffi- 
cient to state the purpose or facts of the trust, 
monopoly, or unlawful combination in restraint of 
trade, and that accused was a member of it, acted 
with or in pursuance of it, or aided or assisted in 
carrying out its purpose,?? without giving the name 
or description of such trust, monopoly, or unlaw- 
ful combination, or stating how, when, or where 
it was created.®° 

[§ 214] c. Combination, Contract, or Agreement. 
The indictment or information must set forth facts 
showing a combination, contract, conspiracy, or 
agreement in violation of the statute on which the 
pleading is based.*t But it is not necessary to 


ticular acts or facts set forth, and 
not by the conclusions of the pleader, 
although asserted in the words of the 
statute.” In re Greene, supra. 

115 
Tenn. 138, 90 SW 852. 


2e. State v. Witherspoon, 
29. State v. Coyle, 8 Okl. Cr. 686, 


“mentioned’’ 


222 Fed. 


Co., 186 Fed. 592; U. S. v. Nelson, 52 
Fed. 646; In re Greene, 52 Fed. 104; 
In re Corning, 51 Fed. 205. 

Alaska.—U. S. v. North Pace. 
Wharves, etc., Co., 4 Alaska 583. 

N. Y.—Peo. v. Baff, 98 Misc. 547, 
164 NYS 709. 

Oh.—Gage v. State, 1 Oh. Cir. Ct. 
GES taal 24VOh. (Cir, Ct. 124. 

Tenn.—State v. Witherspoon, 115 
Tenn. 138, 90 SW 852. 

20. U.S. v. Colgate, 253 Fed. 522 
[aff 250 U. S. 300, 39 SCt 465, 63 L. 
ed. 992, 7 ALR 443]; Patterson v. 
U. S., 222 Fed. 599, 138 CCA 123 [rev 
201 Fed. 697, and certiorari den 238 
U. S. 635 mem, 35 SCt 939 mem, 59 
L. ed. 1499 mem]; U. S. v. American 
Naval Stores Co., 186 Fed. 592; U.S. 
v. Nelson, 52. Fed. 646; State v. 
Witherspoon, 115 Tenn. 138, 90 SW 


852. 

[a] Indictment void for uncer- 
tainty.— Where the first count of an 
indictment charging the officers and 
agents of the N Company with con- 
spiring to restrain’ the interstate 
commerce of the N Company’s com- 
petitors alleged that during twenty 
years many concerns had been en- 
gaged in a particular business, a list 
of such concerns, so far as known, 
being therein set out, without, how- 
ever, alleging that all of the con- 
cerns named were in business during 
the entire twenty years, or alleging 
when any of them were so’ engaged 
in business, a count charging de- 
fendants with monopolizing the trade 
which, but for their wrongful acts, 
- would have been secured or retained 
- by the concerns ‘‘mentioned” in the 

first count as having carried on 

business during the three-year 

period of limitation, and another 

count alleging that such defendants, 
having drawn to the N Company by 
- the means “mentioned” in the first 

count that part of the interstate 
- trade in cash registers which other- 
- wise would have been secured or re- 

tained by the concerns mentioned in 
the first count as having carried on 

-business before the period of three 
years, continued to hold and carry on 
its interstate business augmented by 
“such wrongful means, and thereby 
_Monopolized interstate trade in cash 


[41.C. J.—13] 


35 SCt 939 mem, 59 L. ed. 1499 mem]. 

[b] Indictment held sufficiently 
definite.—An indictment charging a 
conspiracy to acquire a monopoly, 
and thereby to enhance unreasonably 
the price of a given article such as 
fish, charges a _ specific offense in 
plain words, and is not vague and in- 
definite, as it rests upon the common- 
law definitions of acts and crimes 
which afford the standard of crimi- 
nality. Com. v. Dyer, 243 Mass. 472, 
138 NE 296 [certiorari den 262 U. S. 
751 mem, 43 SCt 700 mem, 67 L. ed. 
1214 mem]. 

21. State v. Witherspoon, 115 
Tenn. 138, 90 SW 852. 

22. U.S. v. Cowell, 243 Fed. 730. 
To same effect U. S. v. Virginia- 
Carolina Chemical Co., 163 Fed. 66. 
Campbell v.’ Peo., 72 Colo. 213, 
210 P 841. 

24. See Indictments and Informa- 
ae § 260. See also Conspiracy 
§ 189. 

25. See Peo. v. Sacramento Butch- 
ers’ Protective Assoc., 12 Cal. A. 471, 
107 P 712; State v. Glenn Lumber 
Co:, 83> Kant 399) 11 P 4840 Inter- 
national Harvester Co. v. Com., 124 
Ky) 543, 999 SW 637, 30° Kyl 716; 
Com. v. Grinstead, 108 Ky. 59, 55 SW 
720, 21 KyL 1444, 57 SW 471, 22 KyL 
877; State v. McClellan, 155 La. 37, 98 
S 748, 31 ALR 527. 

26. State v. McClellan, supra. 

27. Cilley v. United Shoe Mach. 
Go., 152 Fed. 726; U. S. v. Patterson, 
55 Fed. 605; U. S. v. Nelson, 52 Fed. 
646; In re Greene, 52 Fed. 104, 111; 
U. S. v. North Pac. Wharves, etce., 
Co., 4 Alaska 583. 

“Tf the particular acts or facts 
charged do not, as a matter of law, 
constitute contracts, combinations, or 
conspiracies in restraint of trade and 
commerce among the several states, 
or a monopoly or attempt to monopo- 
lize any part of such trade or com- 
merce, no amount of averments and 
allegations that the accused ‘engaged 
in a combination,’ or ‘made contracts 
in restraint’ of such trade or com- 
merce, or ‘monopolized’ or ‘attempted 
to monopolize’ the same, will avail 
to sustain the indictment. Whether 
the accused is charged with an of- 
fense is to be determined by the par- 


130 P 316 [den reh 7 Okl. Cr. 50, 122 
P1243]. 

30. State v. Coyle, supra. 

31. U.S. v. Colgate, 253 Fed. 522 
[aff 250 U. S. 301, 39 SCt 465, 63 L. 
ed., 992, 7 ALR 443]; U: S. v. Pio- 
waty, 251 Ked. 375; U. S. v. King, 
250 Fed. 908; U. S. v. North Pace. 
Wharves, etc, Co. 4 Alaska 583; 
State v. Witherspoon, 115 Tenn. 138, 
ea, 852. See generally Conspiracy 


§ 5 

[a] An express allegation of an 
unlawful agreement is not fatal if an 
agreement may be inferred from the 
general tenor of the indictment. U. 
S. v. Piowaty, 251 Fed. 375. 

[b] Time of combining.—It is not 
necessary to set out the precise time 
when the purpose was formed or the 
plan of the combination or attempte 
monopoly was first devised. It is 
sufficient to allege the time when the 
several acts relied on to establish 
the offense were committed. U. S. 
v. MacAndrews, ete., Co., 149 Fed. 
823 [writ of error dism 212 U. §S. 
585 mem, 29 SCt 681 mem, 53 L. ed. 
661 mem]. To same effect State v. 
Coyle, 7 Okl. Cr. 50, 122 P 243 [reh 
den 8 Okl, Cr. 686, 130 P 316]. 

[c] An indictment which charges 
acts constituting a contract, combi- 
nation, or conspiracy in restraint of 
interstate commerce is good whether 
such acts are alleged to constitute a 
contract, combination, or conspiracy. 
U. S. v. Swift, 188 Fed. 92. 

[d] Sufficient allegation of con- 
spiracy.—The phrase “engaged in 
such combination or conspiracy” as 
used in the Federal Anti-Trust Act, 
providing that every contract, com- 
bination, or conspiracy in restraint 
of trade or commerce among the sev- 
eral states is illegal and that every 
person who shall make any such con- 
tract or engage in any such combina- 
tion or conspiracy shall be guilty of 
misdemeanor, is used in a_ broad 


sense, and includes not only such 
persons as initiated such a con- 
spiracy, but also those who after- 


ward engage therein, and hence an 
indictment, charging that defendants 
were engaged in a conspiracy among 
themselves to control and monopolize 
interstate commerce in the manufac- 


194 [40 °Cl 53] 
allege that each of the individual participants should 
have been doing the same thing at the same time,*? 
it being consistent with a charge of combination, 
conspiracy, or monopoly that the individuals con- 
cerned therein should each have been assigned to 
different tasks aimed to bring about the result 
planned by all.** 

In restraint of commerce or trade. It must be 
shown that the combination, contract, or agreement 
was in restraint of interstate? or intra-state®® trade 
and commerce as the case may be, and, except in 
a limited number of jurisdictions whose anti-trust 
acts have been construed as prohibiting both rea- 
sonable and unreasonable restraints of trade,°* it 
must be alleged that the restraint was unreason- 
-able.37 

[§ 215] d. Intent. Since persons engaged in a 
conspiracy which necessarily and directly produces 
the result which an anti-trust statute is designed 
to prevent are in legal contemplation chargeable 
with intending that result,°* if the indictment shows 
a conspiracy of this character no allegation of a 
specific intent to violate the statute is necessary.*® 
Even if it is conceded that it is necessary to allege 
an intent to violate the Federal Anti-Trust Act, if 
the acts are charged as being knowingly and will- 
fully done, it must be inferred that they were done 
intentionally.*° 

{[§ 216] e. Means. In accordance with general 
principles governing criminal pleading in prosecu- 


MONOPOLIES 


ee Ear ae 
Pi 


[§§ 214-217 


on an anti-trust act, it is not necessary to allege 
the means adopted to effect the object of the com- 
bination where the statute on which the indictment 
is based sufficiently defines or deseribes the offense. 
But in prosecutions based on the Federal Anti- 
Trust Act, which does not set forth all the elements 
of the crime, it has been held that it is generally 
necessary for the indictment to declare the means 
by which the purpose of the combination is to be 
effected,#? although it has been held unnecessary 
to set out the means where the indictment shows 
that the object of the combination is unlawful. 
In alleging the means, it is not sufficient to do so in 
general language; but if it is claimed that the 
means used were illegal, enough must be set out 
to enable the court to see that they are so and to 
enable the defense properly to prepare to meet the 
charge against it.*® 

[§ 217] f. Overt Act. Since the commission of an 
overt act is not necessary to constitute a violation 
of the Federal Anti-Trust Act,#® or of the state 
anti-trust acts except where the language of the 
statute is such as clearly to indicate the necessity 
of an overt act,*7 it is not necessary to charge the 
commission of an overt act in prosecutions based 
on the Federal Anti-Trust Act*® or on the state 
anti-trust acts,#® except where the language of the 
state statute is such as to require the commis- 
sion of an overt act to constitute the offense,°° such 
acts being merely probative facts and not the gist 


tions for statutory offenses*+ in a prosecution based 


ture and sale of coaster. brakes 
among the several states, followed 
by an allegation of overt acts tend- 
ing to effectuate the conspiracy, was 
not defective for failure to charge 
directly the formation and existence 
of the conspiracy, the words ‘‘en- 
gage in,’ as so used, signifying to 
embark in, take part in, or enlist in, 


meaning substantially the same 
thing as to conspire. U.S. v. New 
Departure Mfg. Co., 204 Fed. 107. 


32. U.S. v. Swift, 188° Fed. 92. 

33. U.S. v. Swift, supra. 

84) U5 'S. iv. 
Patterson v. U. S., 222. Fed. 599, 138 
CCA 123 [rev 201 Fed. 697, and cer- 
tiorari den 238 U. S. 685 mem, as Sct 

59 L. ed. 1499 mem]; U ALES 
v. North Pac. Wharves, etc., Co., 4 
Alaska 583. 

{a] Regulation of trade is not re- 
straint of trade, and an indictment 
charging a combination to regulate 


939 mem, 


interstate trade must go further and! 


aver facts showing that the regula- 
tion is in restraint or monopoly of 
such trade to charge an offense under 
the Sherman Anti-Trust Act. U. 
v. John Reardon, etc., Co., 191 Fed. 454, 
[b] Sufficient showing of inter- 
state trade.—An indictment for con- 
spiring to restrain the interstate 
commerce of defendants’ competitors 
in cash registers alleged, concerning 
the competitors therein named, that 
they had sold the greater portion of 
the cash registers manufactured by 
them to users and dealers whose seyv- 
eral places of business were situated 
in states other than those wherein 
the cash registers were manufactured 
by such concerns, respectively, and 
had consigned for sale other cash 
registers to dealers and to their own 
agents in such other states, that they 
had been shipping such cash regis- 
ters to such users, dealers, and 
agents in such other states, and that 
in doing so each of such competitors 
had been engaged in trade and com- 
merce among the _ several states. 
This sufficiently showed that the 
trade and commerce in which defend- 
ants’ competitors were engaged was 
interstate. Patterson v. U. S., 222 
Fed. 599, 188 CCA 123 [rev 201 Fed. 


King, 250 Wed. 908; 


“etc., 


of the offense.®4 


697, and certiorari den 238 U. S. 635 
mem, 35 SCt 939 mem, 59 L. ed. 1499 
mem]. 

35. Howell v. State, 83 Nebr. 448, 
120 NW 189. 

36. See supra § 95. 

37. U.S. v. Whiting, 212 Fed. 466. 

[a] Insufficient allegation.—An in- 
dictment charging a conspiracy in 
restraint of trade in milk, which does 
not show the percentage of milk 
bought by defendants for shipment 
and sale in designated markets, nor 
allege facts from which it could be 
inferred that defendants either con- 
trolled or were dominating factors in 
any branch of the milk business, was 
demurrable for failing to allege an 
unreasonable restraint of trade. U. 
S. v. Whiting, 212 Fed. 466. 

38. See supra § 65. See also su- 
pra $91: 

39. U.S. v. Patten, 226 U.S. 525, 33 
SCt 141, 57 L. ed. 333, 44 LRANS 
325 [rev 187 Fed. 664, 106 CCA 600]; 
U. S. v. King, 229 Fed. 275. 

40. U. S. v. North Pae. Wharves, 
etc., Co., 4 Alaska 552. 

41. See Indictments and Informa- 
tions § 262. See also Conspiracy 
§ 190 et sea. 

42. Com. v. Grinstead, 108 Ky. 59, 
55 SW 720, 21 KyL 1444, 57 SW 471, 
22 KyL 377; State v. Crystal Ice Mfg. 
Co.; .6 OhNPNS 149, 158. See 
Tribolet v. U. S., 11 Ariz. 436, 445, 95 
P 85, 16 LRANS 223 [cit Cye] (as 
probably sustaining this rule). 

43. U.S. v. Winslow, 195 Fed. 578 
[aft- 2272 OU. Si 2202. "834 SCregae:. bz 
Lan eda 8 Cilley v. United Shoe 
Mach. Won hb 2+ Med ai 26n0 Ul. oS fyi 
Patterson, 55 Fed. 605. 

259 Fed. 808, 


44. Boyle v. U. S., 
170 CCA 608. 

45. U.S. v. Winslow, 195 Fed. 578 
[aff 227 U.S; 202) 33 SCt 9253, 57 I. 
ed. 481]; Cilley v. United Shoe Mach. 
Co., 152 Fed. 726; U. S. v. Patterson, 
55 Fed: 605. Compare Com. v. Dyer, 
243 Mass. 472, 1388 NE 296 [certiorari 
den 262 U. S. 751 mem, 43 SCt 700 
mem, 67 L. ed. 1214 mem] (a general 
description of illegal means by 
terms of recognized meaning in law 
is sufficient without the particularity 
which might be necessary in an in- 


It is sufficient to charge the exist- 


dictment for the substantive crime). 

[a] Sufficient statement.—An in- 
dictment charging that defendants, 
in violation of Sherman Act § 1, 
making illegal every conspiracy in 
restraint of trade or commerce 
among the several states or with 
foreign nations, conspired to inter- 
fere with commerce between Ameri- 
can manufacturers of war munitions, 
who were too numerous to be named, 
and the countries of Great Britain, 
France, Russia and Italy, by 
organizing strikes, fomenting labor 
troubles, and by other means hinder- 
ing the production of such munitions, 
as well as their transportation, is 
sufficient to charge an offense ap- 
prising the conspirators of the 
charge against them and of the 
means by which they intended to 
carry out their conspiracy. U. S. 
v. Rintelen, 233 Fed. 793. 

[b] Acts of violence and intimida- 
tion may be allezed as the means to 
accomplish the general purpose. U. 
S. v. Patterson, 55 Fed. 605. 

46. See supra § 66. 

47. See supra § 92. 

4& Nash ‘v. Us S., 229° U.. Svs3sWvas 
33 SCt 780) 57. Li. ed. 11932) sUeStave 
Hency, 286 Fed. 165; U. S. v. Moore. 
275 Fed. 992; U. S. v. Norris, 265 
Fed. 423; U. ‘Suave Cowell, 243 Fed. 
730; Knauer v. U. S., 237 Fed. 8, 150 


CCA 210; U. S._ v. New Departure 
Mfg. Co., 204 Fed. 107; U. S. v. Pat- 
ten, 187 Fed. 664 [rev on other 


grounds 226 U. S. 525, 33 SCt 141, 57 
Li. ed. 333, 44 LRANS 325]; U. S. v. 
Kissel, 173 Fed. 823 [rev on other 
frounds (218 U. S: 1601, 31 SCtsi2a5 
54 L. ed. 1168]; U. S. v. Patterson, 
55 Fed. 605. 

49. Peo. v. Sacramento Butchers’ 
Protective Assoc., 12 Cal. A. 471, 107 
P 712; International Harvester Co. v. 
Com., 147 Ky. 557, 144 Sw 1070; 
State v. Ice Delivery Co., 5 OhNPNS 


50. American F. Ins. Co. v. State, 
75 Miss. 24, 22 S 99; Peo. v. Sheldon, 
139 N. Y. 251, 34 NE 785, 36 AmSR- 
690, 23 LRA 221. i 

51. Peo. v. Sacramento Butchers’ | 
lies Assoc., 12 Cal. A. 471, 1 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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52. U. S. v. Cowell, 243 Fed. 730.| § 207. 
See generally Conspiracy §§ 201-205. 63. U. 
5: See supra §§ 66 64. 


ence of a combination or contract in violation of 
the statutes.52 

[§ 218] g. Success of Conspiracy. Where, as is 
usually the case, it is unnecessary to allege an 
overt act,>? it is, of course, unnecessary to allege 
that the conspiracy in restraint of trade charged 
in the indictment was successful.®4 But under a 


“statute providing that every person or corporation 


who shall enter into, pursue, or be concerned in, 
any trust and combine, shall be guilty of a felony 


if it has the effect of injuring any person or corpo- 


ration in the state, the indictment must aver that 
the effect of the trust was to injure either the public 
or some named person or corporation in the state.°® 

[§ 219] h. Name of Person Injured. Whether the 
person injured must®* or need not®? be named in 
the indictment depends on the particular statute on 
which the prosecution is based.®8 

[§ 220] i. That Defendants Were Engaged in 
Interstate Commerce. Since, in order to constitute 
a violation of the Federal Anti-Trust Act, it is 
not essential that defendants were themselves en- 
gaged in interstate commerce,®® an indictment for 


_yiolation of the act need not allege that defendants 


were engaged in interstate commerce. 

[§ 221] 3. Negativing Exceptions. In accordance 
with general rules®! an indictment for conspiracy 
against trade need not allege that defendant did not 
come within the permissive scope of a proviso of 
the statute, where the proviso does not go to the 
definition of the offense but creates an exception 
exempting from the operation of the general terms 
of the statute persons who have committed the pro- 
hibited act for a specified purpose.*®? 

[§ 222] 4. Description of Parties and Persons 
Not Made Defendants. An indictment based on 
the Federal Anti-Trust Act for a combination in 
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S. v. Swift, 188 Fed. 92. 
U. S. v. MacAndrews, etc., Co., 


[41 C.J5.] 195 


restraint of interstate commerce, which charges 
that defendants were officers of certain corporations 
which they managed and controlled, directing the 
corporate action, and that the groups of defendants 
representing the several corporations combined to- 
gether to do the illegal acts, sufficiently charges 
defendants as individuals;®* and in an indictment 
under the act, the offenses thereunder being made 
misdemeanors, all who aid in their commission may 
be charged as principals, and a corporation and 
its officers, who personally participate in committing 
the same, may be joined as defendants, although 
their acts may have been separate and not done at 
the same time.** An indictment against certain 
corporations and their officers for having violated 
a state anti-trust act, which alleged that the corpo- 
rations themselves entered the unlawful combina- 
tion, need not allege that the individuals acting as 
agents for such corporations were authorized by 
them to make such agreement.® 

Persons not made defendants. Where the infor- 
mation charges a party with having entered into a 
conspiracy with others not made defendants, it is 
sufficient to refer to the latter as persons unknown.*6 

[§ 223] 5. Joinder of Parties. A number of par- 
ties may be charged jointly under the Federal Anti- 
Trust Act with the crime of attempting to monopo- 
lize a part of interstate commerce.®* 

[§ 224] D. Variance. As in other criminal prose- 
cutions®® on trial of an indictment for violation 
of an anti-trust act, the proof must correspond with 
it and support its material averment; otherwise a 
conviction cannot be sustained.°? On the other 
hand, an immaterial variance is not fatal to a 
conviction.”° 

[§ 225] HE. Evidence. General rules governing 
burden of proof,’ admissibility,7? and weight and 


not obliged to show that the agree- 
ment in question was entered into for 
the purpose of restraining trade or 


Standard Oil Co., 
129 NW 336 (“The name of the per- 


* Fed. 489, 


c e2i, 178 P B17. 


' 54 Knauer v. U. S., 237 Fed. 8,|149 Fed. 823 [writ of error dism 212] commerce, if such restraint is its 
150 CCA 210. See Conspiracy § 206.| U. S. 585 mem, 29 SCt 681 mem, 53] necessary effect. U. S. v. Trans- 
55. American F. Ins. Co. v. State,| L. ed. 661 mem]. Missouri Freight Assoc., 166 U. S. 
75 Miss. 24, 22 S 99. 65. State v. Fullerton Lumber Co., | 290, 17 SCt 540, 41 L. ed. 1007. And 
56. See statutory provisions. 35 S. D. 410, 152 NW 708. see supra § 65. 
[a] Thus under a statute, provid- 66. Peo. v. Sacramento Butchers’ [b] Facts which defendant must 


ing that every person or corporation 
who shall enter into, pursue, or be 


- concerned in, any trust and combine 


shall be guilty of a felony if it has 
the effect to injure any person or cor- 
poration in the state, the indictment 
must aver that the effect of the 
trust was to injure either the public 
or some named person or corporation 
in the state. American F.. Ins. Co. v 
State, 75 Miss. 24, 22 S 99 

57. See statutory provisions. 

{a] Thus, under a statute provid- 
ing for punishment for creating a 
monopoly or stifling competition, an 
indictment accusing defendant of 
charging citizens in one county a 
lower rate for a commodity that it 
charged citizens of another county- 
is not objectionable because the name 
of a competitor who suffers from the 
discrimination is not given. State v. 
150 Iowa 46, 49, 


son actually injured ‘need not be 


alleged when the injury done within 
_ the contemplation of the statute is to 
the public’). 


eae D, 


58. See Conspiracy § 194. 
- 59. See supra § 72 text and notes 
96. 
60. Nash vy. U. S., 229 U. S. 373, 


338 SCt 780, 57 L. ed. 1232 [rev 186 
108 CCA 467]; Loewe vy. 
Lawlor, 208 U. S. 274, 28 SCt 301, 52 
L. ed. 488, 13 AnnCas 815; Knauer v. 


; -U. S., 237 Fed. 8, 150 CCA 210. 


61. See Indictments and Informa- 
Pons a 269. 

v. H. Jevne Co., 179 Cal. 

See also Conspiracy 


Protective Assoc., 12 Cal. A. 471, 107 
Pen 


67. U.S. v. MacAndrews, etc., Co., 
149 Fed. 823 [writ of error dism 212 
U. S. 585 mem, 29 SCt 681 mem, 53 
L. ed. 662 mem]. 

68. See Indictments and Informa- 
tions §§ 438-481. 

69. Brims v. U. S., 6 F. (2d) 98. 
See also Conspiracy § 210. 

{a] Fatal variance.—The indict- 
ment charged defendants, an em- 
ployers’ association, and the labor 
unions of Chicago with “combining 
or conspiring to prevent manufac- 
turing plants located outside of the 
city of Chicago and in other states 
than Illinois from selling and deliv- 
ering their building material in and 
shipping the same to said city of 
Chicago.” The proof disclosed 
merely an agreement between de- 
fendants whereby union defendants 
were not to work upon nonunion- 
made millwork. This was held a 


fatal, variance.  Brims iv. 'U. Ss ‘6 
F. (2d) 98. 
70. Boyle v. U. S., 259 Fed. 808, 


170 CCA 603; State v. Craft, 168 N. C. 
208, 83 SE 772, AnnCas1917B 1013. 

[a] Thus the variance between an 
indictment alleging that defendants 
wrongfully agreed to raise the price 
of milk to thirteen cents and the 
proof that after the agreement they 
sold milk at twelve and one-half 
cents was immaterial. State v. 
Craft, 168+ N. .C.| 208; 83) ‘SH 772; 
AnnCas1917B 1013. 

71. See Conspiracy § 223. 

[a] Intent.—The government is 


prove.—In a prosecution for con- 
spiracy against trade under St. 
(1907) p 984, as amended by St. 
(1909) p 593, where the state showed 
that. defendants, wholesale bakers, had 
entered into an agreement whereby 
they fixed the retail price of bread 
to be sold by them to retailers and 
agreed that they would not sell bread 
to retailers who did not maintain 
such price, to come under the per- 
missive clause of the proviso of 1909, 
the burden was on defendants to 
show that maintenance of a fixed 
retail price would have a tendency 
so to stabilize trade conditions as to 
better enable the wholesalers to real- 
ize a fair profit on their own trans- 


actions. Peo. v. H. Jevne Co., 179 
Cal. 621, 178 P 517. 
72. See Conspiracy §§ 225-230; 


and Butchart v. U. S., 295 Fed. 577 
[aff 243 Fed. 730]: Patterson v. U. 
S.,° 222 Ped: 599; 138) CCA‘ 123 [eer- 
tiorari den 238 U. S. 635 mem, 35 
SCt 939 mem, 59 L. ed. 1499 mem]; 
State v. International Harvester Co., 
79 Kan. 371, 99 P 603 (prosecution 
for violation of Gen. St. [1901] 
§ 2435). 

{a] Circumstantial evidence.—(1) 
The formation or existence of a com- 
bination or conspiracy in violation of 
the anti-trust acts may be shown by 
circumstantial evidence and without 
direct or positive evidence of the 
agreement. Com. v. Hatfield Coal 
Co., 193 Ky. 229, 282,, 2385 SW ‘722 
[cit C. J.]; International Harvester 
Co. v. Com., 144 Ky. 403, 138 SW. 
248. (2) Also overt acts in further- 


196 (41 C.J] 


sufficiency’? of evidence in criminal prosecutions 
for conspiracy generally apply in prosecutions for 
violation of the Federal Anti-Trust Act and state 


anti-trust acts. 


Production of books, papers, 


[§ 227] A. In General. 


ance of the object of the conspiracy 
may .be shown by. circumstantial 
evidence. International Harvester 
ColSvi) Com 3! 47) Ky: 795, 146) Swe 12 
[rev on other grounds 234 U.S. 216, 
34 SCt 8538, 58 L. ed. 1284]. 

{[b] Intent.—Com. v. Dyer, 243 
Mass. 472, 138 NE 296 [certiorari 
den 262 U. S. 751 mem, 43 SCt 700 
mem, 67 L. ed. 1214 mem]; Peo. v. 
Dwyer, 160 App. Div. 542, 145 NYS 
(485 30° N.Y. Cr.762. (aft, 215 N.Y.) 46; 
109 NE 103]; Peo: ’v. American Ice 
Co., 120 NYS 448 (prosecution for 
violating Consol. L. c 20 §§ 340-346). 

[c] By-laws.—In a prosecution of 
a butchers’ association and a meat 
company for conspiracy to restrain 
trade, the association’s by-laws were 
admissible to show the identity of 
the members, its nature and pur- 
poses, and the object of its connec- 
tion with the meat company, and to 
prove the conspiracy. Peo. v. Sacra- 
mento Butchers’ Protective Assoc., 
BON Cal AW sai, 107, Pa 2) 

{d] Contracts.—In a prosecution 
for combining in restraint of trade, 
an alleged contract which tended to 
prove a combination was admissible 
to show the combination, although 
not properly executed. Campbell v. 
Peo., 72 Colo. 213, 210 P 841. 

fe] Letters.—In a prosecution for 
combining and monopolizing inter- 
state trade in cement, a letter to the 
government containing a complaint is 
admissible to meet defendant’s con- 
tention that the prosecution was in- 
stituted at the instance of a govern- 
ment witness. Butchart v. U. S., 295 
Fed. 577 [aff 243 Fed, 730]. 

[f] Official proceedings of asso- 
ciation.—On the trial of members of 
an association charged with criminal 
conspiracy in restraint of trade, in 
violation of the: Federal Anti-Trust 
Act, official proceedings of the asso- 
ciation are admissible. Knauer v. 
U~..S., 237 Fed. 8, 150 CCA 210. 

[g] Statements of defendants.— 
On a trial for a conspiracy by milk 
dealers to raise the price, the testi- 
mony of a witness that he had heard 
defendants say, after the agreement 
to raise the price was signed, that 
they sold milk thereafter at. the 
higher price agreed on was admissi- 
ble. State. v. Craft, 168 N: C. 208, 838 
SE 772, AnnCas1917B 1013. 

{h] To show conspiracy against 
all competitors.—Although there was 
a question for the jury only as to the 
conspiracy charged within the period 
of limitations as against the A Com- 
pany, evidence as to acts directed 
against other competitors tending to 
show a generic conspiracy against all 
competitors, and bearing on its fixed 
and absolute character and on its 
nature otherwise, was admissible, 
although relating in some instances 
to matters occurring in the early part 
of the twenty years during which the 
conspiracy was claimed to have ex- 
isted. Patterson v..U. S., 222 Med: 
599, 188 CCA 123 [certiorari den 238 
U. S. 6385 mem, 35 SCt 939 mem, 59 
L. ed. 1499 mem]. 

[i] Irrelevant evidence. — An 
agreement among dealers in a neces- 
sary article of food, to raise its 
price, is an indictable 


and documents. 
When, in the course of an investigation concerning 
violations of the Anti-Trust Act, certain books, 
documents, letters, telegrams, and papers are pro- 
duced for the examination of the attorney-general 
or county attorney in obedience to an inquisitorial 


Many of the state anti- 
trust acts provide for the recovery of penalties by 


offense at! 
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subpoena issued by such officer, under a statute au- 
thorizing such proceedings all such property should 
be returned without unreasonable delay to its owner 


or to the witness producing the same, and the prose- 
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common law, and the evidence in this 
case being that dealers controlling 
sixty per cent of the supply of milk 
in a town having by a written agree- 
ment raised its price, testimony is 
irrelevant that a dealer not a party 
to the agreement had also raised the 
price of his milk to his customers, or 
whether the agreement was reason- 
able or necessary for the article to 
yield a profit in its sale. State v. 
Craft, 168 N.C. 208, 83 SE 772, Ann 
Cas1917B L013. 

73. See Conspiracy §§ 231-233. 

[a] Degree of proof.—In a prose- 
cution under the anti-trust acts, the 
elements of the crime must be shown 
by evidence which will convince the 
jury of defendant’s guilt beyond a 


reasonable doubt. Com. v. Hatfield 
Coal.Co.,. 193 Ky. 9229, 232, 235 Siw 
C22 CLE Cee Iolo tavern ROC 
Mountain El. Co., 52: Mont. 487, 158 
P 818. 

[b] Evidence held sufficient to 


sustain a conviction: (1) To boycott 
manufacturers. Boyle v. U. S., 259 
Med. _803; 170'CCA 603. (2) "To in- 
crease price of food. State v. Minne- 


apolis Milk Co., 124 Minn. .34, 144 
NW 417, 51 LRANS 244. (3) To re- 
strain interstate commerce. Union 


Pace. Coal. Covivi.U. 5S; Lis hedacT3%, 
97 CCA 578. (4) To sustain convic- 
tion of violation of state Anti-Trust 
Act.- Peo. v. Sacramento Butchers’ 
Protective Assoc., 12 Cal. A. 471, 107 
P 712; State v. Steffen-Bretch Ice, 
ete, .Cos, 112) Kans 497, 220) ee 627: 
State v. Fullerton Lumber Co., 35 S. 
D. 410, 152 NW 708. (5) To show 
purpose to destroy business of those 
refusing to enter combination. Com. 
v. Dyer, 243 Mass. 472, 138 NE 296 
[certiorari den 262 U. S. 751 mem, 
Gee SCty 100 mem, 167 lassednel 24 
mem], 

[c] To go to jury.—(1) Sufficient. 
Patterson v. U. S., 222 Fed. 599, 138 
CCA 123 [certiorari den 238 U. S. 
635 mem, 35 SCt 939 mem, 59 L. ed. 
1499 mem] (on question as to con- 
spiracy to restrain trade of com- 
petitors); Steers v. U.. S., 192 Fed. 1, 
112 CCA 423; Com. v. Dyer, 243 Mass. 
472, 188 NE 296 [certiorari den 262 
U. S. 751 mem, 43 SCt 700 mem, 67 
L. ed. 1214 mem] (on question of 
intent of those who joined in con- 
spiracy). (2) Insufficient. Patter- 
son v. U. S., supra (on the trial of 
the officers and agents of the N 
Company for conspiring in restraint 
of the interstate trade of their com- 
petitors, evidence that a salesman of 
the N Company attempted to induce 
a dealer who bought cash registers 
from a competitor and resold them 
to discontinue the business by 
threats of interference, and evidence 
of a similar transaction more than 
three years prior to the indictment, 
did not make a question for the jury 
as to a conspiracy with respect to 
the business of that competitor). 

74  Smithmeyer v. Hopkins, 111 
Kan. 329, 207 P 655; State v. Smith- 
meyer, 110 Kan. 172, 202 P 688. 

See Criminal Law §§ 2272- 
See also Conspiracy § 242. 
Whether an agreement is in 
restraint of trade is a matter of law 
for the court to determine but 


cuting officer has no right to withhold them." 

[§ 226] F. Trial. 
in criminal prosecutions in respect of questions for 
court and jury’® and instructions’® apply in prose- 
cutions for violation of anti-trust acts. 


General rules governing trials 


the state from those who violate the provisions of 
the statutes;78 and some statutes also authorize 


whether, upon disputed facts, such 
restraint is unreasonable, is ordi- 
narily for jury to decide. U. S. v. 
Whiting, 212 Fed. 466. 

[b] Dismissal—Where the min- 
utes of the grand jury show that 
there is not enough evidence to sus- 
tain the allegation of an indictment 
that photo engraving is an article or 
commodity in common use, a motion 
to dismiss the indictment should be 
granted. Peo. v. Epstean; 102 Misc. 
4T6. C365 Nee Yes Cr 256 Lue NGviong Os 
[app dism 190 App. Div. 899 mem, 
170 NYS 941 mem]. 


76. See Criminal Law §8§ 2353-— 
past: See also Conspiracy §§ 237— 
[ al Instructions based on aban- 


doned issues.—Instructing the jury 
to consider all the means charged in 
an indictment for conspiring to re- 
strain interstate commerce in viola- 
tion of Act July 2, 1890, and to find 
a verdict of guilty on any one of 
them, without calling the jury’s at- 
tention to the fact that some of the 
charges had been abandoned, is re- 
versible error. Nash v. U. S., 229 
U.S. 373,533 (SCt, 7805 5% da ved. L232 
[rev 186 Fed. 489, 108 CCA 467]. 

{b] Omitting elements of offense. 
—In a prosecution under the Valen- 
tine Anti-Trust Law, a charge to the 
jury, “If he [defendant] was ...an 
employé of any such unlawful com- 
bination . . . or did knowingly carry 
out any of the stipulations or pur- 
poses : - Of any such unlawful 
combination ... then you would be 
warranted in finding him, .guilty’— 
is erroneous, in that it might result 
in a conviction for being an employee 
of a combination, or carrying out any 
of its purposes without having 
knowledge of its unlawful purpose or 
character. Hughes v. State, 9 Oh. 
oy Ct. N.S. 369,382.29 Oh: Cir. Ct 

{[c] Instructions held correct.—In 
a prosecution for conspiracy in re- 
straint of trade, an instruction that 
if the jury should find from the evi- 
dence, beyond a reasonable doubt, 
that pursuant to a common _ under- 
standing or agreement, express or 
tacit, between S, a member of a 
butchers’ association, and defendant 
K, he agreed to and did charge R 
more for the meat purchased by him 
of defendant company than was 
charged by defendant company to 
any other member of such associa- 
tion, with intent to lessen competi- 
tion, the jury should convict, was 
proper, it being undisputed that S 
was a member of the association and 
on several occasions remonstrated 
with defendant against his sale of 
fresh meat to R, and K having testi- 
fied that in making sales to R he 
was governed by the desires of the 
members of the association. Peo. vy. 
Sacramento Butchers’ Protective As- 
soc., 12 Cal. A. 471, 107 P 712. 

77. Penalty generally see Fines, 
Forfeitures, and Penalties §§ 72-161. 

78. See statutory provisions; 
cases infra this note; and § 228. 

fa] In Minnesota, although the 
original statute relative to unlawful 
combinations (L. [1899] e¢@ 359) im- 
posed both fine and forfeiture of 
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the recovery of a penalty by any person injured 
by a trast or combine.’® The amount and number 
of these penalties are largely a matter of statu- 
Under some statutes each of any 
number who have combined to violate them is lable 
for the full amount of the penalty from the mini- 
mum to the maximum,*! although the imposition of 
separate and not joint penalties is asked in the 


1 80 
tory regulation. 


pleading.®? 


[§ 228] B. Actions To Recover.** 
cover these penalties are civil actions and not crimi-- 
The right of action for penal- 
ties is in the state and not in the officers suing for 


nal proceedings.*# 


the state.®® 


Form of action.°® An action of debt is the form 
of action usually brought in behalf of the state to 
recover penalties for violation of the anti-trust 
But in one jurisdiction a bill in equity is 
commonly used to recover penalties in actions 
brought in behalf of the state,*® while an action 
at law seems to be the approved remedy when the 
action is brought by a private individual who has 


acts.87 
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Limitations.°° 


41-0. 3.] 197 


These actions being civil in their 


nature are not subject to statutes prescribing the 
time for the institution of criminal prosecutions.** 
And they are not barred by any statute of limita- 
tions where the constitution expressly provides that 
the statutes of limitations in civil actions do not 
run against the state.®? 
actions are not barred by any statute of limitation 


So it would seem that these 


in the absence of an express enactment that limita- 


Actions to re- 


Pleading.°” 


been injured by a violation of the Anti-Trust Act.®® 


corporate charter, the present statute 
(Rev. L. [1905] §§ 5168, 5169) made 
the forfeiture of charter the exclu- 
sive punishment as to domestic cor- 
porations. State v. Minneapolis Milk 
Co., 124 Minn. 34, 144 NW 417, 51 
LRANS 244. 

79. Delmas v. Pascagoula St. R., 


etc., Co. 103 Miss. 235; 60 S 210. 
80. See statutory provisions; and 
cases infra this note. 


[a] Recovery by state.—(1) Where 
a violation of the Anti-Trust Act oc- 
eurred in 1903, while L. (1900) p 125 
e 88, permitting both a fine and. for- 
feiture of charter, was in force, the 
penalty declared by Code (1906) 
§ 5004, imposing certain fines would 
not apply; and under § 5020, per- 
mitting a fine of two hundred dollars 
to five thousand dollars and provid- 
ing that both a fine and forfeiture 
of charter should not be imposed 
for offenses committed prior to the 
adoption of the chapter, a fine of 
two hundred dollars would be a 
proper penalty for a violation prior 
to that time, in view of the legisla- 
tive intimation of leniency in such 
eases. State v. Jackson Cotton Oil 
Co., 95 Miss: 6, 48 S 300. (2) A 
verdict against a corporation for vio- 
lations of the anti-trust acts of 
Texas of May 25, 1899 (L. [1899] 
p 246 ec 146), and March 31, 19038 
(L, [1903] p 119 c 94) for one mil- 
lion six hundred twenty-three thou- 
sand nine hundred dollars for viola- 
tions of the act of 1899 for one thou- 
sand thirty-three days and for vio- 
lations of the act of 1903 for one 
thousand four hundred and eighty- 
eight days is not excessive. Waters- 
Pierce Oil Co. v. State, 48 Tex. Civ. 
A. 162, 106 SW 918 [aff 212 U, S. 86, 
29 SCt. 220; 253 -L,. eds 417]. 

[b] Recovery by private party.— 
Code (1906) § 5007 authorizes. the 


_ recovery of only a single penalty of 


five hundred dollars by a _ private 
party in addition to actual damages 
occasioned by a trust, notwithstand- 
ing § 5004, imposing a penalty for 
every offense recoverable in _ the 
name of the state. Delmas v. Pas- 
cagoula St. R., ete, Co., 103 Miss. 
235. 60 S 210. 

81. Standard Oil Co. v. State, 107 
Miss. 377, 65 S 468; Grenada Lumber 
Co. v. State, 98 Miss. 536, 542, 54 S 8 
(both decided under statute impos- 
ing a penalty on any person violat- 
ing the statute of not less than two 
hundred dollars nor more than five 
thousand dollars for every offense, 
and providing that each day such 
person Shall continue to do so shall 
be a separate offense). 

“Each stands as if he were the 
only guilty-one; and each day the 
business is carried on is a separate 


breach of the _ statute.” 
Lumber Co. v. State,.supra. 

82. Standard Oil Co. v. State, 107 
Miss. 377, 65 S 468. 

83. Generally see Fines, Forfei- 
tures, and Penalties §§ 79-154. 

84. Hammond Packing Co. _ Vv. 
State, 81 Ark. 519, 100 SW 407, 1199, 
126 AmSR 1047 [aff 212 U. S. 322, 
29 SCt 370, 53 L. ed. 530, 15 .AnnCas 
645]; State v. AXtna F. Ins. Co., 66 
Ark. 480, 51 SW 638; Chicago, etc., 
Coal'Co. v. Peo., 214 Tll. 421, 73 NE 
770; Nugent v. Robertson, 126. Miss. 
419, 88 S 895; Grenada Lumber Co. 
v. State, 98 Miss. 536, 54 S 8; Waters- 
Pierce Oil Co. v. State, 48 Tex. Civ. 
A. 162, 106 SW 918 [aff 212 U. S. 86, 
29 SCt 220, 53 Li. ed. 417]; State v. 
Waters-Pierce Oil Co., (Tex. Civ. A.) 
67 SW 1057, (See generally Fines, 


Grenada 


Pot peUree: and Penalties §§ 80- 
82. : 

85. Nugent v. Robertson, 126 Miss. 
419, 88 S 895. 

86. Generally see Fines, Forfei- 


tures, and Penalties §§ 85-91. 

87. ‘Chicago; ete.,, Coal Cosy. Peo., 
214 Ill. 421, 73 NE 770; Waters- 
Pierce Oil Co. v. State, 48 Tex. Civ. 
A. 168, 106 SW 918 [aff 212 U. S. 
86, 29 SCt 220, 53 L. ed. 417]. And 
east tai Forfeitures, and Penalties 


[a] Not an action on contract 
creating combination.—An action for 
penalties for unlawful conspiracy or 
combination in restraint of trade is 
not one upon the contract creating 
such combination or restriction, nor 
dependent upon the validity of such 
instrument as a contract. The in- 
strument was only evidence of such 
combination, and if intended and 
acted upon by the parties unlawfully 
to restrict trade at a certain point, 
the fact that the point was left 
blank in the contract itself did not 
affect their liability. State v. Ra- 
cine Sattley Co., 63 Tex. Civ. A. 6638, 
134 SW 400. 

88. Miller v. Fidelity Union F. 
Ins. Co.) 126 Miss.) 3045) 88S 711: 
Standard Oil Co. v. State, 167 Miss. 
377, 65 S 468. 

89. Delmas v. Pascagoula St. R., 
etc., Co., 108 Miss. 235, 60 S 210. 

90. Gemerally see Fines, Forfei- 
tures, and Penalties § 94; Limitations 
of Actions §§ 129, 130. 

91. Waters-Pierce Oil Co. v. State, 
48 'Tex. Civ. A. 162, 106 SW 918 [aff 
rei IS: 86, 29 SCt 220, 58 I. .ed, 

[a] Thus a civil action by the 
state for the penalties imposed by 
the Anti-Trust Act is not barred in 
three years, although a criminal 
prosecution for a violation thereof, 
punishable by imprisonment in the 
penitentiary as an alternative pun- 


tions shall run against the state.%* 

By whom brought. 
state it has been held that the authority granted 
to the attorney-general and district attorneys to 
institute suit is not exclusive, but that the revenue 
agent may also bring suit.®® 

Conditions precedent. It is not a condition prece- 
dent to the right to sue for a penalty that there 
should have been an antecedent conviction in a 
criminal prosecution.?® 
Plaintiffs’ pleadings, by whatever 
name called, must state all the facts necessary to 
show a violation of the statute,°* among which is 


Under the statutes of one 


ishment, is barred in three years, 
under \Codé. +Cr:y) Proc.” 4C1895), art 
218. Waters-Pierce Oil Co. v. State, 
48 Tex. Civ. A. 162, 106 SW 918 [aff 


212 U.) Ss 86)" 29° SCt 220, 5371. ved: 
4171. : 
92. Nugent v. Robertson, 126 
Miss. 419, 88 S 895. 
93. Waters-Pierce Oil Co. v. State, 


48 Tex. Civ. A.-162, 106 SW 918 [aff 
ee? S. 86, 29 SCt 220, 53 L.- ed. 
94. Parties generally sce Fines, 


Forfeitures, and Penalties §§ 97- 
107. 

95. Attna Ins. Co. v. Robertson, 
126 Miss. 387, 88 S 883; Dukate v. 


Adams, 101 Miss. 433, 58 S 475. 

[a] Right as affected by insurance 
laws.—The power of the state reve- 
nue agent to sue for the use of the 
state for penalties for violation of 
the anti-trust statutes is not affected 
by. the chavter on insurance, em- 
powering the insurance commissioner 
to supervise insurance companies 
doing business in the state, and ta 
see that the provisions in the insur- 
ance chapter are executed, the anti- 
trust chapter and the insurance chap- 
ter not being so related as to give 
the insurance commissioner exclusive 
control of suits, or the power to 
direct suits to be brought for vio- 
lating the anti-trust laws as they 
affect the insurance business or the 
insurance companies. tna Ins. Co. 
ee ae cay 126 Miss. 387, 88 §S 

96. State v. Schlitz Brewing Co., 
aoe Tenn. 715, 59 SW 1033, 78 AmSR 

97. Generally see Fines, Forfei- 
tures, and Penalties §§ 112-131. , 

98. Standard Oil Co. v. State, 104 
Miss. 886, 61 S 981. 

“The intent to violate the federal 
statute is so intimately connected 
with the intent to violate the [state] 
statute, in fact being a part and par- 
cel of the same conspiracy, that one 
cannot be intelligently set forth 
without disclosing the other; or, to 
be more accurate, the one can be 
more intelligently set forth in lan- 
guage which also. discloses the 
other.” Standard Oil Ch. v. State, 107 
Miss. 377, 3938, 65 S 468. 

[a] Facts showing violation of 
Federal Anti-Trust Act.—In an action 
against several oil companies by the 
state of Mississippi for the penalty 
for the violation of the state anti- 
trust laws, it was not error not to 
eliminate from the bill facts which 
also disclosed a violation of the 
Federal Anti-Trust Law, the two of- 
fenses against the federal law and 
the state law being so intimately 
connected. Standard Oil Co. v. State, 
107 Miss. 377, 65 S 468. 
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the unlawful agreement or combination. 
Evidence. The burden is on the state to prove 
the elements of a cause of action for a penalty 
provided for by anti-trust statutes.2 And to show 
wrongful intent evidence is admissible that the evils 
against which the statute is directed were the nat- 
ural and necessary consequence of the contract or 
combination, monopoly or attempt to monopolize, 
and that these evils have in fact ensued.® 
Production of books and papers. A state statute 
which requires. corporations sued for a penalty to 
produce books, papers, and documents for purposes 
of the trial and which provides for a default judg- 
ment for noncompliance with the order, is satisfied 
by a bona fide effort to comply therewith, or a rea- 
sonable showing of inability to comply therewith, 
and thus construed it is not objectionable as being 
repugnant to the due process clause of the Four- 
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teenth Amendment.5. 

Production of witnesses. A similar statute in 
the same state, which provides that, when in actions 
for penalties defendant is notified to produce certain 
witnesses, and they fail to appear and testify, judg- 
ment by default shall be rendered against defendant, 
is given a similar construction, and is held to con- 
template nothing more than that defendant shall 
make an honest effort to produce the testimony 
called for,® and is not in violation of the due proc- 
ess clause of the Fourteenth Amendment.’ 

Judgment. Although several penalties are asked 
where the statute imposes only one, judgment may 
be rendered for a single penalty, where the rules 
of pleading of the state in which the action is 
brought permit a less amount to be recovered than 
is asked.® 


XIV. INJUNCTIONS, DISSOLUTION, AND RECEIVERSHIP 


[§ 229] A. Injunctions'!°\—1. In General. Inde- 
pendently of anti-trust legislation, an injunction 
may issue at the suit of a state to enjoin a com- 
bination or conspiracy in restraint of trade? or 
which tends to create a monopoly to the injury of 
the public.12 And -while the Federal Anti-Trust 
Act?® and many of the state organice and statutory 
provisions denouncing trusts't expressly authorize 
the government to bring suit to enjoin violation of 
their provisions, such proceeding may be maintained 
-by the government for a violation of its anti-trust 
provisions independently of any special statutory 
authorization to do so.*® In so far as the Clayton 
Act provides for relief by injunction to private 
suitors, imposes conditions on granting such relief 


99. Miller v. Fidelity Union F. 


officer, agent or employee to be pres- 


under particular cireumstances, and otherwise modi- 
fies the Federal Anti-Trust Act, it is applicable 
to pending suits for injunction since the right to 
injunction must be determined as of the time of 
the hearing.1® 

Criminality of act. In accordance with principles 
elsewhere considered’ the fact that the acts sought 
to be enjoined constitute criminal offenses does not 
in any way affect the power of the courts to en- 
join such acts.1® 

[§ 230] 2. Preference over Harsher Remedies. If 
the wrongs threatened can as well be prevented by 
injunction, it should more readily be appled than 


vary Ct ¢ 
ea 3 


[§§ 228-230 


harsher remedies,?® such as quo warranto?® or a. 


v. Arkansas Lumber Co., 260 Mo. 212, 


Ins. Co., 126 Miss. 301, 88 S 711. 

[a] Executing unlawful contract 
after statute went into effect.—In an 
action by the state to recover penal- 
ties for a violation of an anti-trust 
act, an allegation of the petition that, 
after the passage of the law, defend- 
ants “continued to. treat such con- 
tract as a valid and binding contract, 
and executed and carried it out” was 
a sufficient allegation that the fea- 
tures of the contract constituting the 
unlawful combination were carried 
out after the statute went into effect, 
at least as against a general demur- 


rer. State v. Missouri, etc., R. Co., 
99 Tex. 516, 91 SW 214, 5 LRANS 
783, 18 AnnCas 1072. 

1. Generally see Fines, 


Forfei- 
tures, and Penalties §§ 133-135. 
2 Atty-Gen. of Australia v. Ade- 
laide SS. Co., [1913] A.C. 781. 

3. Atty-Gen. of Australia v. Ade- 
laide SiS. Co., supra. 

4. Hammond Packing Co; 
State, 81 Ark. 519, 100 SW 407, 1199, 
126 AmSR 1047 [aff 212 U. S. 322, 29 
eee 370, 58 L. ed. 530, 15 AnnCas 

45]. 

5. Hammond Packing Co. v. Ar- 
Kansas. 2120S. ioe 29 soot otOy 
53 L. ed. 530, 15 AnnCas 645 [aff 81 
ATIC# 519 100 SSW tO i dao, 026 
- AmSR 1047). 

6 Hammond Packing Co. v. State, 
81 Ark. 519, 540, 100 SW 407, 1199, 
126 AmSR 1047 [aff 212 U. S. 322, 29 
sie 370, 53 L. ed. 530, 15 AnnCas 
“Tf these provisions mean that the 
corporation must be a policeman, and 
bring into court on demand its presi- 
dent, bookkeeper or doorkeeper vi et 
armis, certainly it would be an un- 
reasonable imposition. An analysis 
of the provisions, however, will not 
justify such construction. These 
sections evidently mean this, and 
nothing more: that the corporation 
shall on demand request any given 


ent at the time named for examina- 
tion as a witness (and in case of pro- 
duction of books and papers that the 
given officer or agent produce the 
given books or papers), and on a 
failure to comply with these require- 


ments that it be defaulted. Of 
course this necessarily contemplates 
an honest effort to produce the testi- 
mony ealled for. When that is made, 
then the statute is complied with; 
when it is not, as in this case where 
the defendant corporation refused to 
obey any part of the order, then the 
statute is not complied with, and 
that brings up the gravest question 
of the case.” Hammond Packing Co. 
vy. State, supra. 

7. Hammond Packing Co, v. State, 
supra. 

8. Generally see Fines, Forfei- 
tures, and Penalties §§ 140-149. 

9. Delmas v. Pascagoula St. R., 
etc., Co., 103 Miss. 235, 60 S 210. 

10, Injunction pending and after 
decree of dissolution see infra § 251. 

11. See infra § 231. 

In restraint of commerce or inter- 
state trade see infra § 231 

12. See infra § 231. 

13. Keogh v. Chicago, ete., R. Co., 
260 U. S. 156, 48 SCt 47, 67 L. ed. 185 
[aff 271 Med... 444]; U. S. ve Trans- 
Missouri Freight Assoc., 166 U. S. 
290, 17 SCt 540, 41 L. ed. 1007; U.S. 
v. Railway Employees’ Dept. A. F. L., 
283 Fed. 479. And see infra § 233. 

fa] The fact that the United 
States has no pecuniary interest in 
the result of the litigation is of no 
importance. Federal Anti-Trust Act 
§ 4 invests the government with full 
power and authority to bring such an 
action, U. S..v._. Trans-Missouri 
Freight Assoc., 166 U. S. 290, 17 SCt 
540, 41 L. ed. 1007. 

14. See statutory provisions; and 
Ohio v. Swift, 279 Fed. 141 [app dism 
260 U. S. 146, 43 SCt 22, 67 L. ed. 
176] (construing Ohio statute); State 


169 SW 145; Terr. v. Long Bell Lum- 
ber, Co., 22 Okl.: 890, 99° Pi 9113" Gui 
etc., R. Co. v. State, 72 Tex. 404, 10 
SW 81, 13 AmSR 815, 1 LRA 849; 
Waters-Pierce Oil Co. v. State, 19 
Tex..Civ. A. 1, 44 SW 936 [aff 177 
U. S. 28, 20 SCt 518, 44 L. ed. 6571; 
Queen Ins. Co. v. State, (Tex. Civ. 
A.) 22 SW 1048. 

15. Georgia Frust Co. v. State, 
109 Ga. 736, 35 SE 323, 48 LRA 520. 

[a] Source of right to injunction. 
—‘‘The State, in her sovereign ca- 
pacity, can appeal to the courts for 
relief by injunction, whenever either 
its property is involved, or public 
interests are threatened and jeopar- 
dized by any corporation; especially 
one of a public nature like a railroad 
company, seeking to transcend its 
powers, and to violate the public 
policy of the State.” Georgia Trust 
Co. v. State, 109 Ga. 736, 751, 35 SE 
323, 48 LRA 520. 

16. Duplex Printing Press Co. v. 
Deering, 254’ U. Si 443, 41 SCt 1725 
65 L. ed. 349, 16 ALR 196. 

17. See Injunctions § 440. 

18. U. S. v. Railway Employés’ 
Dept. A. F. L., 286 Fed. 228; Camp- 
bell v. Motion Picture Mach. Operat- 


ae Union, 151 Minn. 220, 186 NW 
hy ; 
19. Georgia Trust Co. v. State,: 


109 Ga. 736, 35 SE 323, 48 LRA 520. 

fa] So far as the Federal Anti- 
Trust Act is concerned, the legisla- 
tive policy as disclosed by the terms 
of the act is clearly to resort to re- 
straint rather than to dissolution ex- 
cept where restraint alone is inade- 
quate. U.S. v. Great Lakes Towing 
Co., 217 Fed. 656 [app dism 245 U.S. 
675 mem, 38 SCt 8 mem, 62 L. ed. 
542 mem]. 

20. Georgia Trust Co. v. State, 
109 Ga. 736, 35 SE 323; 48° LRA 520: 

[a] Reason for rule.—‘“As harsh 
as the remedy by injunction is gen- 
erally considered, it is certainly not 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§ 230-233] 


proceeding for dissolution.*? 


of a combination or conspiracy 


trade,?* or which tends to create a monopoly ;”* but 
_ there is authority apparently to the contrary of this 
last proposition ;7° and the United States may main-. 
tain a bill in the public interest to enjoin an unlaw- 
ful conspiracy or combination in restraint of inter- 
state trade and commerce under its general equity 
Generally speaking, any acts which 
constitute a violation of the Federal Anti-Trust Act 
or state anti-trust acts may be enjoined.?? 

[§ 232] 4. Jurisdiction and Venue.?8 
mon law, any state court having general equitable 
powers has jurisdiction of a suit by the state in- 
stituted by its proper law officer to enjoin a combina- 
tion or conspiracy in restraint of trade,?® or which 
By the terms of the 
Federal Anti-Trust Act, the district courts of the 
United States have jurisdiction of injunction suits 


jurisdiction.?® 


tends to create a monopoly.®° 


as severe aS would be a proceeding 
in the nature of quo warranto, insti- 
tuted for the purpose of forfeiting 
the charter of a corporation. -The 
one is instituted, not for the purpose 
of causing a destruction of the cor- 
poration, but to prevent it from en- 
tering into transactions violative of 
the public volicy of the State, and 
to protect the interest of the public 
against a threatened wrong. The 
other remedy, if enforced, would 
cause the death of the corporation, 
thus forever preventing it from serv- 
ing the public interests, or méeting 
the public demands upon its business, 
and often result in a wreckage of 
the property of its owners. We can, 
therefore, see no reason why, if the 
remedy for the wrongs threatened 
can be as well prevented by injunc- 
tion, it would not be the more readily 
and properly applied than the harsher 
one of forfeiture or confiscation.” 
Georgia Trust Co. v. State, 109 Ga. 
736, 747, 35 SE 323, 48 LRA 520. 

ee warranto see infra §§ 259- 

21. U.S. v. Great Lakes Towing 
Co., 217 Fed. 656 [app dism 245 U.S. 
675 mem, 38 SCt 8 mem, 62 L. ed. 
542 mem]. 

Dissolution see infra §§ 246-257. 

22. See infra § 246. 

23. Denver, Jobbers’ Assoc. v. Peo., 
21 Colo. A. 326, 122 P 404. 

2A. Stockton v. New Jersey Cent. 
R. Co., 50 N. J: Eq. 52, 24 A 964, 17 
LRA 97. 

25. Stockton v. American Tobacco 
Co!, 55 N..J. Ea. 352, 36 A 971 [aff 
56 N. J. Eq. 847 mem, 42 A 1117 
mem]. 

26. U. S. v. Railway Employees’ 
Dept. A. F. L., 283 Fed. 479. See In 
re Debs, 158 U. S. 564, 15 SCt 900, 
39 L. ed. 1092 (analogous decision 
“supporting this holding). 

27.-. Cement Mfrs.’ Productive As- 
Soc. v. U.'S.,.268 U. S. 588, 45 SCt 
Bao, D972; 69+ liceed, 110455 Ue SS. ve 
Reading Co., 253 U. S. 26, 40 SCt 425, 
64 L. ed. 760; Swift v. U. S., 196 U.S. 
$75, 25 SCt 276, 49 L. ed. 518; United 
Leather Workers’ International Union 
v. Herkert, ete., Trunk Co., 284 Fed. 
446 [aff 268 Fed. 662 (rev on other 

grounds 265 U. S. 457, 44 SCt 623, 68 
mm ed. 1104,,.33° ALR 566)]; U.-S. .v. 
United Shoe Mach. Co., 264 Fed. 138 
[app dism 254 U. S. 666 mem, 41 SCt 
217 mem, 65 L. ed. 465 mem]; Mon- 
arch Tobacco Works v. American To- 
bacco Co., 165 Fed. 
Jacobs’ Pharmacy Co., 
41 SE 553, 90 AmSR 126, 57 LRA 547, 

fa] Rule applied.—(1) Enforce- 
ment of covenants in leases of coal 


' producing lands requiring the lessee 


-to ship all coal mined by rail routes 
tamed or to be designated is properly 


Nevertheless, as else- 
where shown if the remedy by injunction is inade- 
quate, the remedy by dissolution is available.?? 

{[§ 231] 3. Acts Enjoined. At common law an 
injunction will issue to prevent the carrying out 
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of suits.33 


in restraint of 


Law. 


At com- 


enjoined where the covenants were 
resorted to as part of a scheme to 
control the mining and_transporta- 
tion of coal. v. Reading. Co., 
253 U.'S. 26, 40 SCt 425, 64 L. ed. 760. 
(2) Although leases of shoemaking 
machinery in interstate commerce, 
made since the enactment of the 
Clayton Act, do not contain the pro- 
visions of earlier leases alleged as 
violations of that act, yet where they 
are intended for temporary use only 
pending litigation affecting- their 
legality and. provide that the lessor 
may present a new lease at any time, 
the court will restrain the demanding 
of new leases containing clauses 
found to be unlawful. U.S. v. United 
Shoe Mach. Co., 264 Fed. 138 [motion 
granted to suspend injunction 41 SCt 
9, and app dism 254 U. S. 666 mem, 
41 SCt 217 mem, 65 L. ed. 465 mem]. 

[b] Conspiracy of striking em- 
ployees.—An injunction lies against 
interference with interstate com- 
merce by a conspiracy of striking 
employees. The Clayton Act relat- 
ing to injunction against labor organ- 
izations for violation of the anti- 
trust laws cannot be given a con- 
struction which would permit those 
organizations to perform acts unlaw- 
ful on the part of others. U. v. 
Railway Employés’ Dept. A. F. Lives 


286 Fed. 228; U. S. v. Railway Em- 
ployees’ Dept. we Ta 283- Med: 
479. 

[c] Agreements or understandings 


among competitors for uniform prices 
are unlawful and may be ER 
Cement Mfrs.’ Protective Assoc. v. 
U. S., 268 U. S. 588, 45 SCt 586, 592, 
69 L. ed. 1104. 

{d] Compelling dealer to sell at 
prices fixed by combination.—A com- 
bination of mercantile dealers’ to 
compel another dealing in similar 
goods to sell at prices fixed by it, or, 
upon his refusal to do so, to pre- 
vent those of whom its members are 
purchasing customers from selling 
goods to him. is, upon general legal 
principles, contrary to public policy 
and void, and the members of such a 
combination may, collectively or indi- 
vidually, be, by appropriate injunc- 
tion, restrained from carrying into 
effect such purpose as that indicated 
above. Brown v. Jacobs’ Pharmacy 
Co., 115 Ga. 429, 41 SE 553, 90 AmSR 
126, 57 LRA 547. 

[e] Acts contemplated under 
builders’ “American plan.’”’—Where 
the arrangement concocted under 
concerted action to put into effect the 
so-called ‘‘American plan’ was ren- 
dered effective by requiring every 
builder or contractor to obtain a 
permit to purchase specified mate- 
rials, some of which were articles of 
interstate commerce, to procure 
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to enjoin violations of the act,°! and that too, re- 
gardless of the citizenship of the parties;*? and 
these courts alone have jurisdiction of this class 
So also, under the provisions of the 
Clayton Act, a private suit to enjoin a violation 
of that act or of the Federal Anti-Trust Act can 
be brought only in a federal court.** 
suit must be brought in the district of which de- 
fendant is an inhabitant.*® 

[§ 233] 5. Who May Bring Suit—a. At Common 
At common law a suit by the state to enjoin 
a combination or conspiracy in restraint of trade,°** 
or a combination which tends to create a mo- 
nopoly,®? is brought by the attorney-general in be- 
half of the state. 

Stockholders have in some cases been permitted 
to bring suit in behalf of themselves and other 
stockholders to enjoin their corporation from voting 
stock illegally acquired in another corporation for 
the purpose of controlling it and to stifle competi- 
tion,?8 or to enjoin a sale and transfer of the prop- 
erty~of the corporation which is engaged in a 
profitable business to a trust organized to suppress 


And the 


which permit he must pledge himself 
to conduct his job on the ‘“‘American 
plan,” it was held (1) that members 
of such arrangement could be en- 
joined from requiring any permit for 
the purchase of materials or supplies 
produced without the state, or for 
making, as a condition for the issu- 
ance of a permit, any regulation that 
would interfere with the free move- 
ment of plumbers’ or other supplies 
produced without the state. U.S. v. 
San Francisco Industrial Assoc., 293 
Fed. 925. (2) Also that they would 
be enjoined from attempting to pre- 
vent or discourage any person with- 
out the state from shipping goods to 
any person in‘ the state. “U.S: v. 
San Francisco Industrial Assoc., su- 
pra. 

28. Generally see Injunctions §§ 
454-464%,. 

29. Denver Jobbers’ Assoc. v. Peo., 
21 Colo. A, 326, 122 P 404. 

[a] Jurisdiction over foreign cor- 
poration.—While a state court had no 
jurisdiction over foreign corpora- 
tions which confine their operations 
to the state in which they are cre- 
ated, where a corporation is organ- 
ized in a foreign state to dominate 
a domestic corporation which is it- 
self engaged in business as an illegal 
trust, the courts of the state have 
authority to prevent such control by 
restraining the holding company from 
voting its stock. Southern Electric 
Securities Co. v. State, 91 Miss. 195, 
44 S 785. 124 AmSR 638. 


30. Stockton v. New Jersey Cent. 
RR. (C0:; 60 Ne Ja Ba 625) 24 AS9e 4a 7 
LRA 97. And see Injunctions § 458. 

31. Moore v. New York Cotton 
Exch., 296 Fed. 61; Manington v. 
iroce ae Valley “R. Co., 183 Hed: 
133. 

32. Manington v. Hocking Valley 


R. Co., supra. 

33. Locker v. American Tobacco 
Co., 121 App. Div. 448, 106 NYS 115 
fati( ( 19557 Noy sYn 5655 SS NEY V289n 
(dictum; state courts have no juris- 
diction). 

34. General Iny. Co. v. Lake Shore, 
etc., R. Co., 260 U. S. 261, 43 SCt 106, 
67 L. ed. 244 (such suit cannot be 
brought in a state court). 

35. Venner v. Pennsylvania Steel 
Co., 250 Fed. 292. 


3s. Denver Jobbers’ Assoc. v. Peo., 
21 Colo. A. 326, 122 P 404; Peo. v. 
126 Ill. A. 


Aachen, etc., F. Ins. Co., 
636 


37. Stockton v. New Jersey Cent. 
Re Cow, be IN, Eq. 52, 24 A 964, 
£7 URAL 7. 

38. Dunbar v. American Tel., etc., 
Co., 224 Ill. 9, 79 NE 428, 115 AmSR 
132, 8 AnnCas 57. 


Analogous decisions see Corpora- 
tions § 1334 


200 [41 J.J 


competition and create a monopoly where the wrong- 
doers comprise the officers and a majority of the 
stockholders,*® or to enjoin the consummation of a 
contract by which a controlling amount of the stock 
of the corporation is about to pass into the control 
of other roads, thereby creating a monopoly in rail- 
And so far as the participa- 
tion of a corporation and its officers in an unlawful 
combination to create a monopoly subjects its prop- 
erty and franchises to forfeiture, and thus imperils 
the property rights of a minority stockholder, it 
has been held that he may, through the medium 
of equity, compel it and them to abandon such un- 
lawful connection, and return to a performance of 
their charter obligations, namely, the accomplish- 
ment by lawful means of the purposes for which 


road transportation.*° 


39. Harding v. American Glucose 
Co., 182 Tl. 551, 55 NB 577, 74-AmSR 
189. 64 LRA 738. 

fa] 
lief is granted is that ‘‘where_ the 
officers of a corporation wrongfully 
deal with its property to the injury 
of the stockholders, the latter may 
maintain a bill against the company 
and its officers for relief against such 
misappropriation. Originally, the 
rule was that such a suit should be 
brought by the corporation itself; 
but equity permits a _ stockholder, 
either individually or on behalf of 
other stockholders similarly situated, 
to bring such a suit, where the cor- 
poration itself either refuses to do 
so, or where the facts show that the 
wrongdoing defendants constitute a 
majority of the managing body. or 
where it is reasonably certain that a 
demand made upon the proper ofiicers 
of the corporation to bring the action 
would be unavailing.’ Harding v. 
American Glucose Co., 182 Ill. 551, 
628.55 NE 577, 74 AmSR 189, 64 LRA 


CaS Central R. Co. v. Collins, 40 
Ga.. 582. 

41. MacGinniss. v. Boston, etc., 
Cons. Cauner, ete., Min. Co., 29 Mont. 
Bo central Rk, ‘Co. v. Collins, 40 
Ga. 582. 


43. Who may bring suit for disso- 
lution see infra § 248. 

44. U. S.—Buckeye Coal, etc., Co. 
vy. Hocking Valley R. Co., 46 SCt 61; 
General Inv. Co. v. Lake Shore, etc., 
R. Co., 260 U. S. 261, 43 SCt 106, 67 
L. ed. 244; Paine Lumber Co. v. Neal, 
PLA, Se 459) 8 SCt Tis), 6 Ia ed- 
‘1256 [aff 214 Fed. 82, 130 CCA 522] 
(three judges dissenting); Minnesota 
y. Northern Securities Co., 194 U. S. 
48, 24 SCt 598, 48 L. ed. 870; Moore 
v. New York Cotton Exch., 296 Fed. 
61; Gable v. Vonnegut Mach. Co., 274 
Fed. 66; General Inv. Co. v, Lake 
Shore, etc., R. Co., 269 Fed. 235 [aff 
260 U. S. 261. 43 SCt 106, 67 L. ed. 
2441; Benner v. Pennsylvania Steel 
Co., 250 Fed. 292; Ketchum vy. Denver, 
etc., R. Co., 248 Fed. 106, 160 CCA 
246: Union Pac. R. Co. v. Frank, 226 
Fed. 906, 141 CCA 510 [ann dism 241 
U.S. 694 mem, 36 SCt 728 mem, 60 
L. ed. 1239 mem]; Paine Lumber Co. 
v. Neal, 212 Fed. 259 [aff 214 Fed. 
82, 130 CCA 522]; National Fireproof- 
ing Co. v. Mason Builders’ Assoc., 
169 Fed. 209, 94 CCA 535, 26 LRANS 
148; Metcalf v. American School Fur- 
niture Co., 108 Fed. 909 [aff 113 Fed. 
1020, 51 CCA 599]; Rogers v. Nash- 
‘ville, etc., R. Co., 91 Fed. 299, 33 CCA 


517; Southern Indiana Express Co. 
v.iU. Si Dxpréss Co, 88 Med) 659 
fattg2 Medl 022) 35 COA 1721; Gulf, 


étc., R. Co. v. Miami SS, Co., 86 Fed. 
407, 30 CCA 142; Greer v. Stoller, 77 
Fed. 1; Pidcock v. Harrington, 64 Fed. 
821. See Geddes v. Anaconda Copper 
Min. Co., 245 Fed. 225, 157 CCA 417 
{rev on other grounds 254 U. S. 590, 
41 SCt 209, 65 L. ed. 425]; Mitchell v. 
Hitehman Coal, etc., Co., 214 Fed. 
685, 131 CCA 425 [rev on other 
grounds 245 U. S. 229, 38 SCt 65, 62 


The theory on which this re- 


MONOPOLIES 


monopoly.*? 


Clayton Act.** 


L. ed. 260]. And compare De Koven 
v. Lake Shore, ete, R. Co. 216 Fed. 
955 (a suit by minority stockholders 
of a railroad company to restrain the 
majority stockholders from effecting 
a consolidation with another company 
in violation of the Federal Anti- 
Trust Act is not one brought under 
the provisions of such act but one 
invoking a remedy which existed be- 
fore its passage, and is within the 
general equity jurisdiction of the 
federal court. The fact that the 
Federal Anti-Trust Act provided an 
equitable remedy for its violation 
available only to the United States 
cannot be held to deprive an individ- 
ual of an equitable remedy which 


was open to him before, and inde- 
pendent of, the statute). Contra 
Bigelow v. Calumet, etc., Min. Co., 


155 Fed. 869. 

Dp. .C.—Leonatd .v. Abner-Drury 
Brewing Co., 25 App. 161. 

N. Y.—Venner v. New York Cent., 
ete, R. Co. 17% App. Div; 296, 1164 
NYS 626. 

Porto Rico.—Pastor v. New York, 
ete, Ss. CO. wo, Porto oRicos ted, 95)- 
Peck SS. Line v. New York, etc., SS. 


Co., 2 Porto Rico Fed. 109. 
Tenn.—Post v. Southern R. Co., 103 
eee LSAT eZ a SiWVew sO, opp REAL 
481. 
45. See cases supra note 44; and 


infra note 46. 

[a] Reason for rule.—(1) “It is 
true that there are no words of ex- 
press exclusion of the right of indi- 
viduals to act in the enforcement of 
the statute or of courts generally to 
entertain complaints on that subject. 
But it is evident that such exclusion 
must be implied for a two-fold rea- 
son: First, because of the familiar 
doctrine that ‘where a statute creates 
a new offense and denounces the pen- 
alty, or gives a new right and de- 
clares the remedy, the punishment or 
the remedy can be only that which 
the statute prescribes.’ . .. Second, 
because of the destruction of the 
powers conferred by the statute and 
the frustration of the remedies which 
it creates which would obviously re- 
sult from admitting the right of an 
individual as a means of defense to 
a suit brought against him on his in- 
dividual and otherwise inherently 
legal contract to assert that the cor- 
poration or combination suing, had 
no legal existence in contemplation 
of the Anti-Trust Act.” Wilder Mfg. 
Co. sv., Corm “Products Coy, 236, Um .Se 
165, 174, 35 SCt 398, 59 L. ed. 520, 
AnnCasl1916A 118 [quot Geddes v. 
Anaconda Copper Min. Co., 245 Fed. 
225,, 157 OCCA 417 (rev..on other 
grounds 254 U. S. 590, 41 SCt 209, 65 
L. ed. 425)]. (2) “Taking all the 
sections of that act together, we 
think that its intention was to limit 
direct proceedings in equity to pre- 
vent and restrain such violations of 
the Anti-Trust Act as cause injury 
to the general public, or to all alike, 
merely from the suppression of com- 
petition in trade and commerce 
among the several States. and with 


[§§ 233-234 


the corporation was formed.‘ 

A mere citizen, as such, has no such interest as 
will entitle him to maintain a bill to enjoin the con- 
summation of a contract which will create a 


[§ 234] b. Under Federal Anti-Trust Act and 
The federal government alone, repre- 
sented by a district attorney acting under direction 
of the attorney-general, may bring suit to enjoin 
a violation of the Federal Anti-Trust Act.*+ 
who has sustained special damages by reason of a 
violation of the statute cannot do so,*® but is con- 
fined to a remedy for threefold damages.*® 

The Clayton Act,*’ it has been held, is intended 
to supplement the Federal Anti-Trust Act by giv- 
ing to private parties a right to relief by injunction 


One 


foreign nations, to those instituted 
in the name of the United States, 
under the fourth section of the act, 
by District Attorneys of the United 
States, acting under the direction of 
the Attorney General; thus securing 
the enforcement of the act, so far 
as direct proceedings in equity are 
concerned, according to some uniform 
plan, operative throughout the entire 
country. Possibly the thought of 
Congress was that by such a limita- 
tion upon suits in equity of a gen- 
eral nature to restrain violations of 
the act, irrespective of any direct 
injury sustained by particular per- 
sons or corporations, interstate and 
international trade and commerce and 
those carrying on such trade and 
commerce, as well as the general 
business of the country, would not 
be needlessly disturbed by suits 
brought, on all sides and in every 
direction, to accomplish improper or 
speculative: purposes.” Minnesota v. 
Northern Securities Co., 194 U. S, 
48, 71, 24 SCt 598, 48 L. ed. 870. 

[b] Restraining consolidation of 
corporation.—Under the Federal Anti- 
Trust Act, as it stood prior to the 
enactment of the Clayton Act, a pri- 
vate corporation cannot in its own 
interest sue for an injunction to re- 
strain the consolidation of railroad 
companies on the ground that such 
consolidation would violate such act, 
General Inv. Co. vy. Lake Shore, etce., 
R. Co., 260 U. S. 261, 43 iSCt 106, 67 
L. ed. 244. Contra Boyd v. New York, 
ete., Ry ‘Co. 220 Keds 174: 

{c] Setting aside lease.—Minority 
stockholders of a railroad company in 
private litigation have no right to en- 
force the Federal Anti-Trust Act to 
set aside a prior lease of the assets 


of one company to another. Boyd v. 
pie York, etc. RY ‘Co., 220 “meas 


46. General Inv, Co. v. Lake Shore, 
ete, R. Co., 260 U. SS. 261,43) SCE aves 
67 L. ed. 244; National Fireproofing 
Co. v. Mason Builders’ Assoc., 169 
Fed. 209, 94 CCA 535, 26 LRANS 
148; Southern Indiana Express Co. v. 
U._S.. Express Co.,.92) Fed. -102240c 
CCA 172; Gulf. etc., R. Co. v. Miami 
SS. Co., 86 Fed. 407, 30 CCA 142; 
Greer v. Stoller, 77 Fed. 1; Pidcock 
v. Harrington, 64 Fed. 821; Hagan v. 
Blindell, 56 Fed. 696, 6 CCA 86; Blin- 
dell v. Hagan, 54 Fed. 40 [aff 56 Fed. 
696, 6 CCA 86]; Pastor v. New York, 
etc., SS. Co. 3 Porto Rico, Bedi dpe 
See Mitchell v. Hitchman Coal, ete., 
Co., 214 Fed. 685, 1381 CCA 425 [rev 
on other grounds 245 U. S. 229, 38 SCt 
65, 62 L. ed. 260]. 

Right to recover damages see supra 
§§ 195-208. 

47. Act Congr. Oct. 15, 1914. (38 
U. S. St. at L. 737 ¢ 323) § 16 (this 
act gives any person, firm, corpora- 
tion, or association the right to sue 
for and have injunctive relief in any 
court of the United States having 
jurisdiction over the parties against 
threatened loss or damage by viola- 
tion of the Federal Anti-Trust Act 
on showing that the danger of irre- 
parable loss or damage is immediate). 


For later cases, develepments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 234-238] 


against threatened loss or damage by violation of 
the anti-trust laws under the conditions and prin- 
ciples regulating the granting of such relief by 
courts of equity.*® Nevertheless, to authorize a suit 
for injunction by a private individual he must show 
special damage to himself;#® and the statute does 
not enable a stockholder to maintain an action in 
behalf of a corporation.®° Furthermore, this stat- 
ute is limited to suits seeking preventive relief 
against threatened loss,*t and does not include a 
-suit to annul a completed transaction.®? 

[§ 235] c. Under State Anti-Txust Acts and Con- 
stitutional Provisions. Many of the state anti-trust 
acts are held to give a right of action for injunction 
to the state only,®* private individuals who have 
suffered special damages not having any right on 
that account to institute suit for injunction,°* be- 
ing ordinarily confined to their remedy for damages 
ereated by the statute;°> but under some state anti- 
trust acts a private party may maintain a suit for 
injunction to restrain the violation of these statutes 
if necessary to prevent irreparable injury to prop- 
erty for which there is no adequate remedy at law.°¢ 
The duty of instituting and prosecuting suits of 
this character in behalf of the state devolves on 
the attorney-general,>’ the district attorney,°* or 
the county attorney.°® 

[§ 236] 6. Conditions Precedent to Bringing 
Suit.°° It is not a condition precedent to the bring- 
ing of a suit for injunction under the Federal 
Anti-Trust Act that defendant should have previ- 
ously been prosecuted criminally under the proyi- 
sions of the act.61 The suits may be brought simul- 
taneously®? or successively.®? 

[§ 237] 7. Defenses. The lessor of shoe ma- 
chinery cannot avoid an injunction against the use 
in its leases of clauses which are illegal under the 
Clayton Act by proof that it offered to the lessees 


48. Duplex Printing Press Co. v. 
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question of such merger can only be 
raised in a proceeding by the com- 


[41 C.J.] 201 


the option of another lease under different terms, 
which did not contain the restrictive clauses.°* And 
the fact that lessors of shoe machinery had adopted, 
since the enactment of the Clayton Act, forms of 
leases which were free from restrictive and tying 
clauses contained in their other leases, but which 
were terminable on thirty days’ notice, and were 
evidently framed in view of litigation likely to arise 
under the Clayton Act, and would be superseded by 
the original leases if the latter were adjudged legal, 
does not prevent an injunction against the use of the 
original illegal leases.°° Nor is it a defense that 
no leases had been forfeited for violations of un- 
lawful restrictions in leases of shoe making ma- 
chinery where the lessees had been penalized and 
their attention called to these restrictions.®® 

[§ 238] 8. Parties and Process. General rules as 
to parties®’ apply.®* Persons whose rights will not 
be injuriously affected by the injunction are not 
indispensable or even necessary parties.®°® But per- 
sons who are materially interested in the contro- 
versy involved and in the relief sought, and whose 
presence as defendants is essential to the giving of 
complete relief to complainant from the alleged 
violation of the statute, should be joined as defend- 
ants.7° 

Officers of a corporation which entered into an 
illegal combination in restraint of interstate com- 
merce, who personally took no part in the forma- 
tion of the combination, are not proper parties to a 
suit against a corporation for injunction under the 
Federal Anti-Trust Act.7 f 

Mortgagees of corporations charged to constitute 
a combination in restraint of, or to monopolize, inter- 
state commerce are not necessary parties to a suit 
to restrain a violation of the Federal Anti-Trust 
Act, but may be brought in if it appears that their 


64. United Shoe Mach. Corp. v. 
Ua Seance Se 


Deering, 254 U. S. 448, 41 SCt 172, 
65 L. ed. 349, 16 ALR 196; Moore v. 
New York Cotton Exch., 296 Fed. 61; 
Gable v. Vonnegut Mach. Co., 274 
Fed. 66. 

49. Union Pac. R. Co. v. Frank, 
226 Fed. 906, 141 CCA 510 [app dism 
241 U. S. 694 mem, 36 SCt 728 mem, 
60 L. ed. 1239 mem]; Venner v. New 
York Cent., ete., R. Co., 177 App. Div. 
296, 164 NYS 626. 

50. Venner v. New York Cent., etc., 
R. Co., supra. 

51. Fleitmann v. Welsbach St. 
Lighting Co., 240 U. S. 27, 36 SCt 233, 
60 L. ed. 505; Venner v. Pennsylvania 
Steel Co., 250 Fed. 292. 

52. Venner v. Pennsylvania Steel 
'Co., supra. 

53. See constitutional and statu- 
tory provisions. 

54. Overland Pub. Co. v. Union 
Withe, Cosi Cal. Ao’ 366,. 207. by 412° 
Gill Engraving Co. v. Doerr, 214 Fed. 
111; Paine Lumber Co. v. Neal, 212 
Fed. 259; Irving v. Neal, 209 Fed. 471 
(ast three cases construing New 
York statute); Post v. Southern R. 
103 Tenn. 184, 52 SW 301, 55 
481. See, as sustaining this 
view, Tibby Bros. Glass Co; v. Penn- 
Sylvania R. Co., 219 Pa. 430, 68 A 
975 (Act June 19, 1871 [P. L. p 1360], 
giving courts the right of inquiry 


at the instance of private parties as' 


to the existence and extent of fran- 
chises conferred by corporate char- 
ters, does not give an individual land- 
Owner 2 right to maintain a bill 
against a railroad company to enjoin 
condemnation of Jand on the ground 
that the condemning company was 
created by a merger of two other 
railroad companies under Act -March 
22, 1901 [P. L. p 53], and that such 
merger was in violation of Const. art 
17 § 4, such companies being parallel 
and competing companies, as the 


monwealth). 

55. Overland Pub. Co. v. Union 
With? Co. 67) Cals Al4366, 207 Wes 402. 

56. Campbell v. Motion Picture 
Mach. Operators’ Union, 151 Minn. 
220, 186 NW 781; Irving v. Neal, 209 
Fed. 471 (New York statutes). 

57. See statutory provisions; and 
State v. American Surety Co., 91 
mee 22, 1835 NW 365, AnnCas1913B 
973. 

[a] On order of governor.—Under 
state constitutional provisions and 
statutes creating the executive de- 
partment and requiring the attorney- 
general to prosecute actions in which 
the state is interested when re- 
quested by the governor, the attor- 
ney-general, on order of the governor, 
is authorized to sue in behalf of the 
state to enjoin illegal combinations. 
Denver Jobbers’ Assoc. v. Peo., 21 
Colo. A. 326, 122 P 404. . 

58. See statutory provisions. 

[a] On the advice of attorney- 
general.—State v. P. Lorillard Co., 
181 Wis. 347, 193 "NW 6138. 

59. See statutory provisions. 

[a] In name of state at suit of 
ccunty attorney.—Terr. v. Long Bell 
Lumber Co., 22 Okl. 890, 99 P 911. 

60. To quo warranto proceedings 
see infra § 262. 


61. Standard Sanitary Mfg. Co. v. 
UO. S., 226° US."20; 33 SCt 9157, Le ed. 
107. 

62. Standard Sanitary Mfg. Co. v. 
U. S., supra. 

63. Standard Sanitary Mfg. Co. 'v. 


U. S., supra. 

fa] The order of their bringing 
must depend upon the government; 
the dependence of their trials cannot 
be fixed by a hard and fast rule. 
Standard Sanitary Mfg. Co. v. U. S., 
ZAC MUL RS tay oo SOL LTO. oO dd, ed. 
107. 


451, 42 SCt 363, 66 
L. ed. 708 [aff 264 Fed. 138, and reh 
den 259 U. S. 575 mem, 42 SCt 585 
mem, 66 L. ed. 1071 mem]. 

65. United Shoe Mach. Corp. v. 
UaSi supray 

66. U.S. v. United Shoe Mach. Co., 
264 Fed. 138 [app dism 254 U. S. 666 
mem, 41 SCt 217 mem, 65 L. ed. 465 
mem]. 

67. See Injunctions §§ 469-495, 

68. United Shoe Mach. Corp. --v. 
U. SS. 258 WiSh'451 498 SOtr see 66 
L. ed. 708; U. S? v. United ‘Shoe Mach. 
Co., 234 Fed. 127; U. S. v. DuPont, 
188 Fed. 127; U. S. v. Standard Oil 
Co., 152 Fed. 290. 

69. United Shoe Mach. Corp. v. 
U.S, 258) UW Sw i4 5042 sSCerseseces 
L.- ed. 708. 

[a] Thus, in leases of machinery, 
clauses restricting the use of the 
leased machinery in connection with 
machinery not furnished by the les- 
sor were inserted for his benefit, and 
were of such restrictive character 
that no right of the lessees could be 
injuriously affected by the injunction 
and the lessees were not indispensa- 
ble or even necessary parties. “The 
relation of indispensable parties to 
the suit must be such that no decree 
can be entered in the case which will 
do justice to the parties before the 
court without injuriously affecting 
the rights of absent parties:” United 
Shoe Mach. Corp! v. U.“S., 258° U.S! 
451, 456, 42 SCt 363, 66 L. ed.’ 708 
[aff 264 Fed. 1388, and reh den 259 
U. S. 575 mem, 42 SCt 585 mem, 66 . 
L. ed. 1071 mem]. To same effect 
U. iS. v. United Shoe Mach. Co., 234 
Fed. 127. 

70. U. S. *ve Standard Oil Co:, 152 
Fed. 290. 

Yin U.S. ve Standard Sanitary 
Mion COnglod med, (2) Wate eae.OuO nse 
20,°33 SCt 9, 57 L. ed. 107% 
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interests will be affected by the decree.” - 

Intervention. Persons seeking intervention who 
show such interest in the litigation as to involve 
the protection of valuable rights and who are with- 
out remedy elsewhere should be permitted to inter- 
vene.*8 

Process.’* Under the Federal Anti-Trust Act’® it 
has been said that every necessary party within 
reach of the process of the court, every party who 
has an interest in the controversy and who ought 
to be made a party to the suit in order that the. 
court may finally adjudicate the whole matter, 
should be brought in.7¢ 

[§ 239] 9. Pleadings. General rules governing 
pleadings” apply in suits at common law to restrain 
acts of a corporation having a tendency to sup- 
press competition and create a monopoly,‘® or to 
enjoin violations of the federal or state anti-trust 
acts.” If brought at common law the bill or com- 
plaint must show that the tendency of the acts 
sought to be enjoined is to suppress competition and 
create a monopoly.®® If based on the anti-trust acts, 
the bill or complaint must set out facts showing a 
violation thereof.§! It will not be sufficient to allege 
generally that defendant had violated the statutes 
without setting forth the facts constituting a viola- 
tion.§* And it has been held that a complaint states 
no cause of action for injunctive relief by way of 
prevention against unlawful combination in re- 
straint of trade, it not averring that defendants are 


72. U.S. v. DuPont, 188 Fed. 127,] American Tel., etc., 
155 (“this suit is not designed, pri- 
marily, to deal with or dispose of 81. 
property rights’’). Ri Coy; 


73. California Co-op. Canneries v. 
U. S., 299 Fed. 908. 
ieee see Injunctions §§ 
gk ae 


S. v. Standard Oil Co., 152 
Fed. Bs (the act confers upon any 
court of the United States, in which 


Home Tel. Co. 


Commn., 


fa] 
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NE 423, 115 AmiSR 132, 8 AnnCas 57. 
De Koven v. Lake Shore, etc., 
216 Fed. 955; Binney v. Cum- 
berland Ely Copper Co., 
v. -Michigan R. 
174 Mich. 219, 140 NW 496; 
Peo. v. American Ice Co., 
Div. 180, 120 NYS 41. 

Restraint on transportation 
within state.—A bill does not state a 


aT Aaa ea. 
, Lt ae 


[§§ 238-240 


continuing or threatening to continue such combina- 
tion, but all its allegations being in the past tense, 
and relating to completed transactions.®* 

Overt act. On a bill brought by the United States 
to enjoin a violation of the Federal Anti-Trust Act, 
it is not essential to allege that any means have been 
taken to carry out the objects of the unlawful com- 
bination or conspiracy.** It is sufficient if it is 
shown that a combination in direct restraint of trade 
or commerce, with sufficient powers for the accom- 
plishment of such object, has been entered into.*® 

Multifariousness and misjoinder. A bill setting 
up three separate and distinct causes of action 
against distinct groups of defendants, one having 
no interest in or connection with the other, and 
the combinations not acting in furtherance of a 
general scheme, is objectionable as being multifari- 
ous and for misjoinder of parties and causes of 
action.*¢ 

Signature. Where a statute authorizes an action 
to restrain a combination in restraint of trade to be 
brought by a district attorney on the advice of the 
attorney-general,*” who may appear as counsel, it 
sufficiently appears that the statute has been com- 
pled with where the summons and complaint were 
signed by both, although the attorney-general’s name 
appears first and is not followed by the words ‘‘of 
counsel.’’8§ 

{§ 240] 10. Evidence. General rules governing 
presumptions,®® burden of proof,9° admissibility,®* 


Co., 224 Ill. 9, 79, corporations trading in, petroleum 


and its products raises a presumption 
of an intent to exclude others from 
the trade, and thus centralize in the 
combination a perpetual control of 
the movement of these commodities 
in the channels of interstate and for- 
elgn commerce, in violation of the 
prohibitions of the Federal Anti- 
Trust Act against combinations in 
restraint of interstate or 


183 Fed. 650; 


135 App. 


a suit has been brought under it by 
the United States against a conspira- 
tor that is a resident of its district, 
jurisdiction to bring in nonresident 
co-conspirators by the service of its 
process upon them without its- dis- 
trict). 

[al Power of congress to author- 
ize issuance of process.—In a case 
at law or in equity which arises 
under the constitution or laws of the 
United States—and a suit by the 
United States under Act July 2, 1890 
(26 St. at L. 209 c 647), “to protect 
trade and commerce against unlawful 
restraints and monopolies” presents 
such a case—congress is authorized 
by Const. art 3 §§ 1, 2 to confer 
upon any national court jurisdiction 
to summon the proper parties to the 
suit to a hearing and decree, wher- 
ever they reside or are found within 
the dominion of the nation, although 
beyond the limits of the district of 
the court. U.S. v. Standard Oil Co., 
152 Fed. 290. 

76. U.-S. v. Standard Oil Co., 

See Injunctions §§ 528-577. 

78. Dunbar v. American Tel., etc., 
Co., 224 Ill. 9, 79 NE 423, 115 AmSR 
132, 8 AnnCas 57. 

79. U. S. v. New England Fish 
Exch., 258 Fed. 732; U. S. v. Kellogg 
Toasted Corn Flake Co., 222 Fed. 725, 
AnnCasl1916A 78; DeKoven v. Lake 
Shore, etc., R. Co., 216 Fed. 955; Home 
Tel. Co. v. Michigan R. Commn.,, 174 
Mich. 219, 140 NW 496; Peo. v. Amer- 
ican Ice Co., 135 App. Div. 180, 120 
NYS 41; State v. P. Lorillard Co., 181 
Wis. 347, 193 NW 613. 

80. Dunbar v. American Tel., etc., 
Co., 224 Ill. 9, 79 NE 423, 115 AmSR 
132, 8 AnnCas 57. 

{a] Bill held sufficient to show 
acts tending to suppress competition 
and create a monopoly.—Dunbar v. 


cause of action for an injunction to 
restrain the consolidation of two rail- 
road companies as being in violation 
of the anti-trust laws of. certain 
states where it alleges no facts show- 
ing any restraint upon transportation 
exclusively in any one of such states. 
De Koven v. Lake Shore, etc., R. Co., 
216 Fed. 955. 

{b] Bill sufficient to show a viola- 
tion of the Federal Anti-Trust Act 
as amended by the Clayton Act.— 
U. S. v. New England Fish Exch., 258 
Fed. 732. 


82. Binney v. Cumberland ety 


Copper Co., 183 Eed. 650; Peo. 
American Ice Co., 135 App. Div. 180, 
120 NYS 41. 

ss. State v. P. Lorillard Co., 181 
Wis. 347, 193 NW 6138. 

84. S. v. Patterson, 201 Fed. 


697 [rev on other grounds 222 Fed. 
599, 188 CCA 128 (certiorari den 238 
U. S. 685 mem, 35 SCt 989 mem, 59 
iu. ed; 1499) mem); UU. Ss Vv. Metro- 
politan Meat Co., Ltd., 3 Hawaii Fed. 


U. S. v. Metropolitan Meat Co., 


supra. 
; U. S: vi Reading’ Co., 226° Us8: 
$24. 33, SCt 90, 57 Ls ed. 2438. 


87. See statutory provisions. 


88. State v. P. Lorillard Co., 181 
Wis. 347, 193 NW 613. 

89. Standard Oil Co. v. U. S., 221 
U.S: 1, 31 SCt 502, 55 bk. ed. 619;)34 


LRANS 834, AnnCas1912D 734; State 
v. Omaha El. Co., 75 Nebr. 637, 106 
NW 979, 110 NW _ 874; Locker v. 
American Tobacco Co., 121 App. Div. 
443, 106, NYS 115 [aft 195 Nav. 565; 


88 NE 289]. See generally Injunc- 
tions § 578. 
{a] Intent.— The unification of 


power and control over the oil in- 
dustry which results from combin- 
ing in the hands of a holding com- 
pany the capital stock of the various 


foreign 
trade or commerce, or monopolization 
or attempt to monopolize any part of 
such trade or commerce. Standard 
Oil), Covgv. ETS 22 TRUCKS 13) Ser 
502, 55 L. ed. 619, 34 LRANS. 834, 
AnnCas1912D 734 [aft 173" Fed! 205 

90. ‘See Injunctions $7579 

[a] Thus “it is incumbent upon 
the government to show by the clear 
preponderance of the evidence that 


the defendants conspired to restrain © 


interstate commerce. In the absence 
of direct proof of actual entering into 
of such a combination, and in the 
face of the denial under oath of the 
defendants that any such conspiracy 
or combination was entered into or 
made, the government must show 
that what the defendants did neces- 
sarily had the result of restraining 
trade, or, if it relies upon the cir- 
cumstantial evidence to show that 
a conspiracy was actually entered 
into, it must show to the satisfac- 
tion of the court that the circum- 
stances upon which reliance is placed 
are entirely inconsistent with pal 
position ot innocence.” U. S. 
American Linseed Co., 275 Fed. 939, 
941 [rev on other grounds 262 U. S. 
371, 43 SCt 607, 67. L. ed. 1035]. 

91. See Injunctions § 580; 
eases infra this note. 

[a] Intent; prior plan of sale.— 
As elucidating the effect and intent 
of a plan of sale by a manufacturer 
of its product, relative to its viola- 
tion of the Anti-Trust Act of July 2, 
1890, a prior plan of sale may prop- 
erly be considered. U.S. v. Kellogg 
Toasted Corn Flake Co., 222 Fed. 725, 
AnnCasl1916A 78. 

{b] Wegal methods of doing busi- 
ness after suit brought.—In an action 
in which an injunction is sought on 
the ground that defendants had con- 
spired to monopolize the business of 
trading in a certain patented product, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 240- 244] 


and weight and sufficiency®? of evidence, apply in 
suits to enjoin violation of the federal and state 
anti-trust acts. 

[§ 241] 11. Production of Books and Papers. In 
an action by the state to enjoin the alleged main- 
tenance of a monopoly in violation of a state anti- 
trust law, where the attorney-general applies for an 
order directing the production of the books and 
papers of defendant for examination in accordance 
with statutory authority for so doing, his position 
on the application is somewhat analogous to that of 
one who had a right before the commencement of 
an action to an inspection of the books sought and 
should not be subjected to the strict rules that might 
obtain if a different relationship between the par- 
ties existed.°* On such application it will not be 
assumed that the attorney-general is prompted by 
improper motive in making the application upon 
mere assertions to that effect in defendant’s affi- 
davits, unsupported by facts.°* Wide latitude in 
examination of defendant’s books as authorized by 
statute must be given, extending not only to the 
transactions attacked but to the previous history 
of the corporation, including its organization and 
transactions subsequent thereto in connection with 
which an illegal scheme to prevent competition might 
be inferred.®° 

[§ 242] 12. Dismissal of Bill.°* In view of the 
fact that the Clayton Act makes a decree in a pro- 
ceeding in equity brought by the United States 
under the anti-trust laws to the effect that defend- 
ant has violated such laws prima facie evidence 
against defendant, in any suit or proceeding brought 
by any party against such defendant, a bill to en- 
join a conspiracy to interfere with interstate com- 
merece by striking railroad employees will not be 
dismissed merely because the strike had terminated 


on most of the railroads.°’ Furthermore, it has been 


held that this fact does not defeat the right to 
relief which is to be determined by the status exist- 
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ing at the time of the filing of the bill.9* Nor will 
such bill be dismissed where some of defendants had 
submitted to the jurisdiction of the court and an- 


_ swered, merely because an injunction issued therein 


could not be enforced against other defendants who 
were not inhabitants of the district.?? 

[§ 243] 13. Decree‘—a. In General. Neither a 
preliminary injunction? nor ordinarily a permanent 
one*® of such a general character as to terminate 
the doing of all business by defendant will be de- 
creed in the first instance for a violation of an anti- 
trust act; the court may enter a conditional decree.* 

Persons enjoined. Where a combination or asso- 
ciation restrains, trade in interstate commerce, any 
act done or anything said or written by any member 
of the combination in furtherance of its object is 
the act of all who may be enjoined from a continu- 
ance of their acts. And an injunction against an 
illegal conspiracy to interfere with interstate com- 
merce may provide that it shall be operative on all 
persons acting in concert with the designated econ- 
spirators, although not named in the writ, after the 
commission of some act by them in furtherance of 
the conspiracy, and service of the writ on them.® 

Modification. A consent decree enjoining the con- 
tinuance of acts charged to be in violation of the 
Federal Anti-Trust Act will not be modified except 
on convincing proof that the decree is unjust and 
burdensome.’ 

[§ 244] b. Violation. A decree enjoining an 
association from doing certain acts in violation of 
the anti-trust law, but expressly providing that its 
organization might be maintained for social or other 
purposes than those prohibited, is not violated by 
maintaining the organization under the same con- 
stitution and by- laws,® nor by addressing legitimate 
arguments to manufacturers for the purpose of re- 
dressing trade grievances,'® nor by the exaction of a - 
promise from prospective members not to sell direct 
to consumers while they remain members of the 


an alleged illegal method of doing 93. Peo. v. American Ice Co., 54|flicted upon the’ public by staying 
business, adopted after an action to} Misc. 67, 105 NYS 650. See also Dis-| interstate commerce in tobacco and 
prohibit discrimination was insti-| covery §§ 44-48, 111-145. its products by a combination con- 
tuted, may be considered as an evi- 94. Peo. v. American Ice Co., 54} trolling the tobacco industry, in vio- 
dentiary fact in determining the] Misc. 67, 105 NYS 650. lation ‘of the Federal Anti-Trust Act, 
issue of the discrimination. Lan- 95. Peo. v. American Ice Co.,| forbids the allowance, in the first in- 
dauer v. Bard-Parker Co., Inc., 125] supra. stance, of a permanent injunction re- 
Misc. 461, 210 NYS 635. 96. Generally see Injunctions §§ straining the combination as a whole, 

[c] Relation between parties.—In | 594-603. and all the individuals and corpora- 
considering the legality of a contract 97. U. S. v. Railway Employés’ | tions which form a part of it, or co- 


between railroad companies claimed]! Dent. A. F. L., 


286 Fed. 228. 


operate in it in any manner or form, 
from continuing 


eons, 42 SCt 114, 66 L: ed. 284]. 
Creation of monopoly by purchase of 
competitors’ business. U. 


me ands 154 App. Div. 


to be in restraint of interstate com- 
merce and in violation of the Federal 
Anti-Trust Act, evidence to show the 
relations between the parties and the 
previous conduct of the _ business 
affected is competent. Usk -Sae-ve 
Lake Shore, etc, R. Co. 203 Fed. 
295. 

92. ae ep iMnciene §§ 581, 582; 
U.S. Reading Co., 253 U. S. 26, 40 
SCt 495, 64 L. ed. 760; Agricultural 
Ins. Co. v. 42tna Ins. Co., (Kan.) 239 
P 974; State v. Willys-Overland, Inc., 
(Tex. Civ. A.) 211 SW 609; and cases 


infra this note. 


Evidence held sufficient to 
show: (1) Acquisition of control in 
competitors’ business, with intent 
to prevent competition. Steele v. 
“United Fruit Co., 190 Fed. 631. (2) 
Combination to suppress competition 
to increase prices and decrease pro- 

S. v. American Column, 
263 Fed. 147 [aff 257 ory 


[a] 


etc., Co., 


S. v. Quaker 
Oats Co., 282 Fed. 499 [app dism 253 
U.S. 499 mem, 40 SCt 583 mem, 64 
L. ed. 1032 mem]. (4) That two lines 
of railroad were parallel and com- 
peting. Delaven v. New York, etc., 
R. Co., 187 NYS 207 [rev on other 
8, 139 NYS 


As ground for qiseoiunoen of in- 
junction see infra § 24 
hia Snel Employees’ 
Dept. A. F. L., 283 Fed. 479. 


99. U. S. v. Railway Employés’ 
Dept. A: F. L., 286 Fed. 228. 
Myst waninrse see Injunctions §8§ 

2. State v. American Sugar Refin- 
ing*Co:,. 138 .ia.1005, 71. S 137. 

[a] Reason for rule.—‘‘Authority 


given in an act of the Legislature to 
issue a preliminary injunction to pro- 
tect trade and commerce against un- 
lawful’ restraint, etc., when it is 
shown to the satisfaction of the court 
that a defendant has violated the pro- 
visions of the statute, does not give 
countenance to the assumption that 
the legislature intended that the 
courts should issue an injunction of 
such a general character as would be 
violative of the most elementary 
principles of justice, and deprive a 
defendant of his property rights 
without a hearing before the court.” 
State v. American Sugar Refining Co., 
138 Wa. ALO0a LOOT Ti S73 7. 

3. U.S. v. American Tobacco Co., 
221 % S. 106i 38h SCt 632, 55 LL. ed. 
663; State v. American Surety Co., 91 
piebe: 22, 135 NW 365, AnnCas1913B 

[a] Interstate commerce in to- 
bacco.—The injury that might be in- 


to engage in inter- 
state commerce until the illegal situ- 
ation is cured. U.S. v. American To- 
bacco Co., 221 U. S. 106, 31 SCt 632, 
55 L. ed. 663 

4, State v. American Surety Co., 
91 Nebr. 22, 185 NW 365, 368, AnnCas 
1913B 973 (a decree, providing that, 
if the reports and undertakings re- 
quired by the statute are not filed 
within a specified time, a final decree 
may be entered as prayed). 

5. U. S. v. American Column, ete., 
Co. 263 ed 147 slate 1257 MUG Some ets 
42 SCt 114, 66 L. ed. 2841. 

. S. v. Elliott, 64 Fed. 27. 
also Injunctions § 636 et seq. 

7% U.S. v. Discher, 255 Fed. 719, 

8. Generally see Injunctions § 833 
et seq. 


See 


: . S. v. Southern Wholesale 
Grocers’ Assoc., 207° Fed. 434 (it 
would be presumed that the court 
familiarized itself with the funda- 
mental nature of the association as 
set out in its constitution and by- 
laws, and in view of this presumption 
the decree was intended to mean that 
the court found no illegality in the 
framework of the association’s or- 
ganization but only in certain of its 
activities, which were expressly en- 
joined). 

10. U. S. v. Southern Wholesale 
Grocers’ Assoc., supra. 
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association, without requiring any oath to this effect 
or imposing any forfeit, fine, or penalty except in- 
eligibility to continued membership.'t But a decree 
enjoining an association from publishing a list of 
wholesalers who had agreed to work in harmony 
with the association is violated by issuance of lists 
of those working in harmony with it, whether they 
were members or nonmembers or those otherwise not 
in sympathy with its purposes, and the addition or 
omission of names with intent to evade the decree 
did not change the situation.?? 

[§ 245] 14. Dissolution of Injunction.‘® It is not 
a ground for dissolving an injunction issued against 
striking railroad employees whose acts obstruct in- 
terstate commerce that most but not all of the 
strikes have terminated, where defendants are pres- 
ent asserting their right to do the things forbidden 
by the injunction.4 This, it is said, furnishes no 
stronger grounds for dissolving the injunction than 
for dismissing the bill.?° 

[§ 246] B. Dissolution of Offending Combination 
—l. In General. Under the Federal Anti-Trust 
Act,1® and under some of the state anti-trust acts,‘ 
combinations which are in violation of their provi- 
sions may be dissolved in a proper case.1® Neverthe- 
less, whether a dissolution will be decreed rests 
largely in the discretion of the court;'® and as else- 
where shown it will not be granted ‘where the less 
severe remedy by injunction is adequate.”° 

Extent of dissolution. Although the discolntian 
of an offending combination may be essential to the 
furnishing of complete relief, this requirement does 
not amount to anything more than that the combina- 
tion be dissolved so far as it is unlawful;?* in other 
words, that the features which make it unlawful be 
eliminated by whatever means may be necessary 
therefor.?? 
~ Who may oppose dissolution. The fact that a cor- 
poration, formed to secure illegal control of a rail- 
road and of coal mines along its lines, had issued 
a mortgage covering the assets of both railroad and 


11. U. S. v. Southern Wholesale 
Grocers’ Assoc., supra. 

12. S. v. Southern Wholesale 
Grocers’ Assoc., supra (considered in 


fa] 


by 
decree for 
where an 
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Circumstances under which 
injunction is inadequate.-—A remedy 
inadequate and a 
dissolution 


injunction is 


at ee 


| 


[§§ 244-249 


mines to secure its bonds, does not entitle the bond- 
holders to prevent the complete dissolution of the 
illegal combination, even though thereby the secu- 
rity of the bonds, which depended to some extent 
on the union of the mines and railroad under one 
control, would be lessened, where the mortgage on 
its face showed. that the union of the railway and 
coal properties was for the very purpose of violat- 
ing the Federal Anti-Trust Act.?° 

(8 247] 2. Grounds for Refusing Dissolution. 
While the statute may be clear in its denunciation 
of monopolies and in its direction that the court 
shall prevent and restrain them, this command is 
necessarily submissive to the conditions which may 
exist and the usual powers of a court of equity 
to adapt its remedies to these conditions.*4 And 
in determining whether a decree of dissolution 
should be granted, an important consideration is 
whether the public interest will be best served by 
dissolution”® and if not a decree for dissolution will 
ordinarily be refused.?® So, notwithstanding viola- 
tions of the anti-trust acts have been established, 
the court will ordinarily refuse to decree a dissolu- 
tion where the unlawful acts have ceased,’ espe- 
cially where the abandonment of the unlawful prac- 
tices was due to their futility and not for fear of 
prosecution.2® A combination should not be de- 
stroyed for retrospective reasons merely.”® 
- [§ 248] 8. Who May Bring Suit.°° The right to 
bring suit to dissolve a combination for violation 
of the federal or state anti-trust acts is vested in 
the government,*! and the fact that the government 
has no pecuniary interest in the result of the litiga- 
tion is immaterial.°? A private suit for dissolution 
cannot be maintained under the Clayton Act.33 A 
stockholder who has participated in unlawful acts 
of a corporation formed in violation of the anti- 
trust laws of a state is not entitled to maintain a 
suit for a receivership and for dissolution of a 
corporation.** 

[§ 249] 4. Time of Bringing Suit; 


706 mem, 41 SCt 624 mem, 65 L. ed. 
1181 mem]; U. S. v. American Can 
Co., 230 Fed. 859 [app dism 256 U. S. 


necessary | 706 mem, 41 SCt 624 mem, 65 L. ed. 


connection with the former policy 
of coercion, they constituted a de- 
liberate utilization by thé association 
of the influence over the manufactur- 
ers which its previous policy had 
gained for it). 
~ 13. Generally see Injunctions §§ 
670-736. 

14. U. S. v. Railway Employés’ 
Dept. A. F. L., 286 Fed. 228. 

15. U. S. v. Railway Employés’ 
Dept. A. F. Li, supra 
> As ground for dismissing bill see 
supra § 242. 
SeiGuvAct July 2.1890 C260 U.S St 
at ©. +210 ¢,647): 


17. See statutory provisions. 

18. U.S. v. Southern Pac. Co., 259 
HS: 214, 42 SCt*496, 66 L. ed. 907; 
U.S. v. Reading Co., 253 U. S. 478, 
40 SCt 585, 64 L. eda lO22 MU eise uv. 
Trans- Missouri Freight ASSOC., 166 


WW. S 290) 17 SCt 5407 40 Lived) 10075 
U. S.-v. New England Fish Exch., 258 
Fed. 782; U. S. v. Great Lakes Tow- 
ing Co., 217 Fed. 656 [app dism 245 
U. S. 675 mem, 38 SCt 8 mem, 62 L. 
ed. 542 mem]; U. S. v. Dupont de 
Nemours, 188 Fed. 127 [mod on other 
grounds 273 Fed. 869]; State v. 
Aikins, 88 Kan. 792, 112 P 605; Peo. 
v.. Milk Exch., 145 N. Y. 267, 39 NE 
1062, 45 AmSR 609, 27 LRA 437. 

19. U.S. v. American Can Co., 234 
Fed. 1019 [app dism 256 U. S. 706 
mem, 41 SCt 624 mem, 65 L. ed. 1181 
mem ]. 


20. See supra § 230. 


illegal combination of a 
majority of the plants in the country 
in a line of manufacture has _ per- 
sistently, through a number of years 
and in various ways, used the power 
given by the combination to inter- 
fere with the free course of com- 


merce which the law demands. U. S. 
v. Corn Products Refining Co., 234 
Fed. 964 [app dism 249 U. S. 621 


mem, 39 SCt 291 mem, 63 L. ed. 805 
mem]. 

21. U. S. v. Great Lakes Towing 
Co., 217 Fed. 656 [app dism 245 U.S. 
675, mem, 38 SCt 8 rem, 62 L. ed. 542 
mem]. 

22. U. S. v. Great Lakes Towing 


Co., Supra. 

23. Continental Ins. Co.'v. U. S., 
259 U. S. 156, 42 SCt 540, 66 L. ed. 
eu at 273 Fed. 848]. 

4, Un Ss vasliceSesteel Corp.) 251 
us 417, 40 SCt 2938, 64 Ti gied! 

25, U.S. ‘ve Us (SS. Steel Corp. 
supra; U. S. v. American Can Co., 


234 Fed. 1019 [app ’dism 256 U. S. 
706 mem, 41 SCt 624 mem, 65 L. ed. 
1181 mem]; U. S. v. American Can 
Co., 230 Fed. 859 [app dism 256 U. S. 
706 mem, 41 SCt 624 mem, 65 L. ed. 
1181 mem]. 

26. See cases supra note 25, 

27.. U. Si v.' U. SSSteel) Corp.; 
WU. SS. 417, 40 SC 298)64 Ti: ved) 343% 
U. S. v. New England Fish Exch., 258 
Fed. 732; U. S. v, American Can Co., 
234 Fed. 1019 [app dism 256 U. S. 


251 


1181 mem]. 

[a] For instance, a fish market 
corporation operating a fish pier so 
as unduly to restrain trade in viola- 
tion of the Federal Anti-Trust Act 
will not be dissolved if it reforms its 
rules and opens the pier upon equal 
and reasonable terms to all persons 
desiring to purchase fish under rea- 
sonable regulations. U. S. v. New 
Bneleud ae Exch., 258 Fed. 732. 

Unroe U. S. Steel Corp., 251 
Wi = 417, 40" SCt 293, 64 L. ed. 343. 
Wipy ise) Ves “Sy Steel Corp., 
cats 

30. Parties: 

Generally see Corporations § 3770; 

Parties: 30) Cyc 
In proceedings for: 

Injunction see supra § 238. 

Quo warranto see infra § 261. 

wale Gls Ss. v. Trans = Missourt 
Freight Assoc., 166 U. S. 290, 17 SCt 
540, 41 L. ed. 1007; State v. Aikins, 83 
Kan. 792, 112 P 605. 

She Uva Bye Trans - Missouri 
Freight Assoc., 166 U. S. 290, 17 SCt 
540, 41 L. ed. 1007. 

33. Graves v. Cambria Steel Co., 
298 Fed. 761. 

{a]. Injunction to prevent threat- 
ened loss or damage only is author- 
ized. Graves v. Cambria Steel Co., 
298 Fed. 761. See supra § 229 et seq. 

34. Levin v. Chicago Gaslight, etc., 
Co.; 64 Til. A; - 393,400; 

“One who has participated in il- 
legal acts and conspiracies, and par- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, — 


Laches. - 


 §§ 249-951] 


Whether the doctrine of laches may®* or may not*é 
be invoked in suits of this character depends on the 
circumstances of the particular ease. 

[§ 250] 5. Decree**—a. In General. Where the 
combination assailed consists in the acquisition by 
one railroad company of a dominating stock inter- 
est in another, the decree should provide against the 
right to vote such stock while in the control of the 
first named company or of any corporation owned 
by it or while held for it, and forbid any transfer 
thereof so as to continue the control, and enjoin 
payment of dividends except to the receiver ap- 
pointed to collect such dividends.*$ 

Combination of railroad terminal facilities. 
Where a combination of terminal facilities offends 
against the Federal Anti-Trust Act as placing such 
facilities under the exclusive control of less than 
all the railroad companies under compulsion to use 
them, adequate relief will be given by a decree re- 
quiring the reorganization of the combination so 
as to act as impartial agent of every railway line 
using such facilities,°° and providing that on failure 
of the parties to come to an agreement substantially 
in accordance with the decree, an order shall be 
made for the complete disjoinder. of the systems 
combined, for their future operation as independent 
systems, and enjoining defendants singly and col- 
lectively from any exercise of control over either of 
the systems through lease, purchase, or stock con- 
trol, or from any future combination of the systems 
in evasion of the decree.*° 

Combination of railroad and coal companies. 
Where a railroad company acquired large fields for 
the purpose of monopoly and thereafter such com- 
pany and affiliated coal companies were reorganized 
and all stock of both issued to a holding company 
to evade state and federal anti-trust acts, and the 
holding company subsequently purchased control of 
a great competing coal carrying railroad with its ex- 
tensive coal owning and mining subsidiaries, and 
thereafter the holding company exercised the power 
so acquired by participating in violations of the 
federal anti-trust acts, the relations between the 
various companies will be ordered dissolved so as 


to give to each a position in all respects independ- | 


ent and free from stock or other control of either 
of the other companies.4t Where a corporation, 
formed for the purpose of combining control of a 
railroad line and of coal mines, contrary to the 
Federal Anti-Trust Act, had given a mortgage 
jointly with the subsidiary coal company, covering 


taken of the fruits thereof, may not 


iW: 
tear down the structure he has helped |} 214, 42 
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S. v. Southern Pac. Co., 
SCt 496, 66 L. ed. 907. (2) | Fed. 


[41 C.J.] 205 


both the railroad and coal properties, a decree dis- 
solving the corporation, but permitting the mortgage 
to stand as the obligation of both corporations, 
whose respective liabilities with reference thereto, 
as between each other, were fixed by the decree, did 
not fully accomplish the purpose of the dissolution, 
since it left both companies with an interest in the 
ability of the other to meet its share of the mort- 
gage, and such decree should be modified, so as 
to charge the assets of each of the new corporations 
with its proportionate part of the bonds secured 
thereby, with reimbursement to the bondholders for 
the diminution of their security thereby occa- 
sioned.*? 

[§ 251] b. Injunction*® pending and after Dissee 
lution. On decreeing dissolution of a holding com- 
pany which violates the Federal Anti-Trust Act, the 
possible serious injury to the public of an absolute 
cessation of interstate commerce in a necessary of 
life requires that the subsidiary corporations should 
not be enjoined from carrying on interstate com- 
merce until the dissolution of the combination should 
be effected in accordance with the decree by the 
transfer back to the stockholders of the subsidiary 
corporations of the stock which had been turned 
over to the holding company in exchange for its 
own stock.*4 On the other hand, where the combina- 
tion complained of consists in the acquisition by 
one railroad company of a dominating stock inter- 
est in another and a decree of dissolution is ren- 
dered, it should further provide for an injunction 
against the right to vote the stock while in the 
ownership of the first named company, forbidding 
any transfer or disposition thereof in such manner 
as to continue its control, and prohibiting the pay- 
ment of dividends upon such stock while thus held, 
except to a receiver to be appointed by the district 
court to collect and hold such dividends until dis- 
posed of by the decree of the court.*® Power to 
make normal lawful contracts or agreements is not 
taken from the stockholders of the subsidiary cor- 
porations, or the corporations themselves, by a de- 
cree for the dissolution of a holding company found 
to offend against the Federal Anti-Trust Act, which 
enjoins such stockholders and corporations from in 
any way conspiring to violate the statute, or from 
monopolizing or attempting to monopolize, insyir- 
tue of their stock ownership, and prohibits all agree- 
ments between them tending to produce or bring 
about further violations of the statute, but such 
decree merely restrains them from, by any device 
259 U. S.| Interborough Metropolitan Co., 156 


to rear simply because he did not 
know that he had been engaged in 
illegality and conspiracy. The gen- 
eral rule is, that equity will leave 
one who has been engaged in illegal 
conduct and seeks relief from its re- 
sults, in the position where it finds 
him. He can not be relieved unless 
he himself be free from participation 
in the fraud.” Levin v. Chicago Gas- 
light, etc., Co., supra. 

35. See Equity §§ 211-252. 

36. ‘See cases infra this note. 

[a] Under Federal Anti-Trust Act. 
—(1) A delay of fourteen years in 
bringing suit under the Federal Anti- 
Trust Act to dissolve a combination 
of two railroads is not such laches 
as will bar the suit, where within two 
years of the formation of the /com- 
bination a third railroad company 
acquired control of one of the roads 
forming the combination and the suit 
by the government to dissolve the 
latter combination terminated only a 
-year before suit was brought to dis- 
solve the first mentioned combination. 


So the doctrine of laches is inapplica- 
ble to a suit to dissolve an _ illegal 
monopoly under the Federal “Anti- 
Trust Act where some of the acts in 
furtherance of the monopoly were 
committed just before the filing of 
the bill, and in addition to this de- 
fendants were apprised before the 
beginning of the suit that their meth- 
ods of doing business were deémed 
by the government violations of the 
statute. U.S. v. Eastman Kodak Co., 
230 Fed. 522 [app dism 255 U. S. 578 
mem, 41 SCt 321 mem, 65 L. ed. 795 
mem]. 

[b] Under state anti-trust act.— 
Where application was made to the 
attorney-general of a state to bring 
a suit to dissolve a combination be- 
tween corporations, in violation of a 
state anti-trust act, a stockholder of 
one of such corporations was not 
chargeable with laches in waiting 
until such application was denied 
before bringing suit in his own be- 
half and that of the other stockhold- 
ers similarly situated. Burrows vy. 


37. Generally see Equity § 820 et 


seq. See also Corporations § 3777. 
38. U.S. v. Union Pact R. Co.,, 226 
rn Sy Ol dS Cty Os, mao eekemeds 


39. U. S..v. ‘Terminal™R. Assoc, 
eae UU, S., 388, 325 SCt 5070" 569 lie ea, 
40. U. S. v. Terminal R.z Assoc., 
supra. 

41. S. v. Reading Co., 253 U. S. 
26, 40 Set 425, 64 L. ed. 760. 

42. Continental Ins. ComiyaUierss 
a U. S. 156, 42 SCt 540, 66 L. ed. 

43. Injunction: 
poate OY see Injunctions 32 Gc. J. 

pel 
To restrain violations of anti-trust 

acts see supra § 229 et Bed. 

44. Standard Oil Co. v. U. S., 221 
U.S. 1, 31 SCt 502; 55°R. ed. 619, 34 
LRANS 834, AnnCas1912D 734 = [aff 
173 Hed, ake heals 

45. Sober, WO mon ey ba Cam etn OL, 
124 18% Us, 61, °338 SCt’53, 57 LL. ed. 
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[§§ 251-257 


whatever, recreating, directly or indirectly, the ille- | federal supreme court, adjudging a combination to 


gal combination which the decree dissolves.*® 

[§ 252] c. Retaining Jurisdiction to Make Further 
Orders.*7 On rendering a decree of dissolution the 
court may retain by the decree jurisdiction to make 
such further orders and decrees as may be neces- 
sary;#% and the jurisdiction so retained continues 
until the combination is completely dissolved,*® at 
least to the extent of authorizing an order requiring 
the sale of stocks and bonds in other companies 
owned by one of defendants.®° But where the trial 
court pursuant to the mandate of the supreme court 
has approved a plan for dissolution and reorganiza- 
tion of a combination by distributing its property 
between existing corporations and others organized 
for the purpose, the court is without power to re- 
tain jurisdiction to retake possession of the property 
from its new owners in ease the plan adopted shall 
prove unsatisfactory or because of future violations 
of the law.5t 

In refusing a decree of dissolution the court may 
retain jurisdiction of the bill as a restraint upon the 
future operations of the combination ;°? and for such 
future action upon the part of the court as changed 
conditions may require.®* 

[§ 253] d. Allowing Time for Dissolution. Where 
dissolution is decreed, time should be given in which 
to work out a plan of dissolution.®+ Time should 
be allowed for the transfer back to the stockholders 
of the subsidiary corporations of the stock which 
had been turned over to the holding company in 
exchange for its own stock.®> 

[§ 254] e. Staying Decree. Even where a decree 
of dissolution has been granted, it has been held 
that the appellate court may make an order staying 
the decree until further order of the court in order 
to give the defendants an opportunity to correct 
their illegal methods and conduct their business ac- 
cording to law.°® 

[§ 255] f. Application for Gonviraction of Decree. 
As in other cases®? application may be made to the 
court for a construction®® or modification®® of the 
decree of dissolution. 

[§ 256] 6. Plans for Dissolution and Compliance 
with Decree. Where a decree is rendered by the 


46. Standard Oil Co. v. U. S., 221} 55 L. 
Dia S21 81 SCt 502, 55 L. ed. 619, 34 
LRANS 834, AnnCas1912D 734. 


ed. 663, 


‘disposition of the case.%? 


Administration after dissolution 
generally see Corporations §§ 3832-— 


be in violation of the Federal Anti-Trust Act and 
for a dissolution of the combination, the trial court 
will be directed to hear the parties, by evidence or 
otherwise as it may deem proper, for the purpose of 
ascertaining and determining some plan of dissoly- 
ing the combination and of recreating out of the ele- 
ments composing it a new condition which shall 
not be repugnant to the law.®° Any plan for the 
dissolution of a combination declared unlawful un- 
der the Federal Anti-Trust Act by the federal su- 
preme court must be such as effectively to dissolve 
the combination,®! and is subject to the approval 
and decree of the trial court,®? which on the presen- 
tation of the plan shall proceed to hear the govern- 
ment and defendants and to bring in any additional 
parties whose presence may be necessary to a final 
An unlawful combination 
found to exist by the acquisition of one company 
of forty-six per cent of the capital stock of another 
company is not effectually ended within a decree 
of dissolution by a sale of the stock to the stock- 
holders of the former company.** Under a decree 
requiring a railroad company to sell its stock in a 
coal company so-as to establish entire independence 
between the two companies, if a complete and hon- 
est separation of the properties was effected and 
entire independence established by a sale, the fact 
that the stock was sold to friendly purchasers, who 
for economic advantage may continue to ship coal 
over the railroad, does not make the sale illegal, 
or constitute ground for setting it aside.®> <A pro- 
posed plan for the abrogation of an illegal monopoly 
in photographie cameras, films, papers, and plates, 
which did not provide for the separation of the busi- 
ness of manufacturing the various units of manu- 
facture, did not afford the relief to which the gov- 
ernment was entitled, where the various units were 
combined with the intention of monopolizing and 
restraining trade in such products, and their manu- 
facture constituted the monopoly, even though some 
of such units were fairly noncompeting.®® 

[§ 257] 7. Rights of Stockholders and Others.*? 
On dissolution of a corporation as being in violation 
of the federal anti-trust laws, where title to the 


[a] Time for presenting plan.— 
It has been held that the plan for 
dissolving the combination must be 


47. Retention of jurisdiction gen-| 3891 presented to the trial court within 
erally see Equity §§ 117-129. 55. Standard Oil Co. v. U. S., 221] three months from receipt of the 
48. U.S. v. Lake Shore, etc., R.| U. S. 1, 31 SCt 502, 55 L. ed. 619, 34| mandate of the supreme court. U. S. 
Moyers WI (CZ). .2403.. UU: v. Lake} LRANS 834, AnnCas1912D 734 faff|v. Union Pac. R. Co.. 226 U. S. 61, 
Shore, etc., R. Co. 981 Fed. 1007. 173 Fed. 177]. 838 SCt 53, 57 L.t ed: 124) 
49. .'S. v. Lake Shore, etc., R. 56. State v. Aikins, 83 Kan. 792, 63. 5 Us, S. ' ve, Union? Pact’ Rea Con 
Cones ae. C20)! 240200. S; ave Lake | 112 P 605. supra. 
Shore, etc.. R. Co., 281 Fed. 1007. 57. See Equity 862. 64. U.S. v. Union Pac. R. Co., 226 
50. U.S. v. Lake Shore, etc., R. 58. U.S. v. Du Pont de Nemours,| U. S. 470, 33 SCt 162, 57 L. ed. 306. 


ee yer Fed. 1007. 
S. v. American Tobacco Co., 


tae Fed. 869 [mod 188 Fed, 1271. 
U. S. v. Du Pont de ‘Nemours, 


[a] Reason for rule.—‘“‘The ulti- 


Uz 
197 Tred 371. 

62., U. S. v., American Can Co., 234 
Fed. 1019 [app dism 256 U. S. 706 
mem, 41 SCt 624 mem, 65 L. ed. 1181 
mem]. 

53. U.S. v. American Can Co., 230 
Fed. 859 [app dism 256 U. S. 706 
mem, 41 SCt 624 mem, 65 L. ed. 1181 


mem|]. 
"en o4er SU, 'S. American Tobacco Co., 
22 U.S: i06, 31 SCt'632, 55 L. ed. 
; Standard..Oil.Co. v. U. S.,° 221 
U, S/o, 31,-SCt..602, 55 Lived. 619, 
34 LRANS 834, AnnCas1912D 734. 
[a] Thus six months with the 
possible extension of sixty days 
should be given in which to work out 
a plan for dissolving a combination 
found to control the tobacco industry 
in violation of the Federal Anti- 
Trust Act. U..S. v. American To- 
baccs GCo., 222 .Uy S-.106,, 31, SCt “632, 


wir 

[a] Thus, where a decree dissolv- 
ing a combination as in restraint of 
trade required the creation of two 
new corporations to take over and 
operate certain, plants of the com- 
bination, to insure and maintain com- 
petition, making them parties to the 
decree, one of such corporations, de- 
siring to purchase certain additional 
plants, may properly apply to the 
court for a construction of the decree 
or its modification, if Merah en to 
permit the purchase. U. Du 
Pont de Nemours, 273 Fed. 869 Enea 
188 Fed. 127]. 

60. U.S. v. American Tobacco Co., 
221 U.S. 106, 31 SCt 632,55 Li. ed. 6638. 

61. U.S. v.. Union Pac:’ R. Co.,°226 
U.S. 61, 33 SCt 63,.57 Ll. ed. 124; 

Gaa Ue (Soe ve Union Pact aeGe. 
supra, 


mate determination of the affairs of 
a corporation rests with its stock- 
holders and arises from their power 
to choose the governing board of di+ 
rectors. Unless otherwise provided 
by law, the stockholders may author- 
ize the board of directors to delegate 
to an executive committee the au- 
thority to do any and all acts which 
the directors are authorized to do. 
The executive committee thus derives 
its authority from the stockholders 
through the board of directors.” U. 
S. v. Union Pac. R. Co., 226 U. S. 470, 
475, 83 SCt 162, 57 L. ed. 306. 

65. U. S. v. Reading Co., 295 Fed. 


551, 

66. U. S. v. Eastman Kodak Co., 
230 Fed. 522 [app dism 255 U. S. 578 
mem, 41 SCt 321 mem, 65 L. ed. 795 
mem]. 

67. Generally see Corporations §§ 
3887-8891. 


See ee ee ee eee ec a ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, | 
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stocks of the various corporations making up the 
illegal combination have intentionally been passed, 
the former owners are not entitled to the specific 
shares, but only to their ratable proportion of the 
corporate .assets,®°* and where the termination of an 
unlawful situation may be effected by a sale and 
distribution in cash or by distribution in kind, the 
corporation is justified in adopting the latter 
method®® and avoiding the sale of several hundred 
million dollars of stock which would have involved 

- disastrous results.“° Where, by a decree for dissolu- 
tion of a combination adjudged to be in violation of 
the Federal Anti-Trust Act maintained through the 
medium of a certain corporation, it became neces- 
-sary to take from that corporation and dispose of 
stock of another corporation which it held unlaw- 
fully, in offering such stock to its individual stock- 
holders through the medium of a corporation created 
for the purpose, equity requires that no distinction 
be made between the holders of its common stock 
and its preferred stock." 

Property subject to mortgage. Where the sale of 
stocks and bonds of other companies owned by a 
company was necessary to complete dissolution of 
an illegal combination, and they had been pledged 
to the trustee under a mortgage as additional secu- 
rity, the court had power to compel a sale free from 
the lien of the mortgage’? and to substitute the 
proceeds therefor.’* Where a purchaser of stock 

‘in a railroad’s subsidiary, sold under a decree dis- 
solving a combination in violation of the Federal 
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Anti-Trust Act, as part of the consideration recog- 
nized the validity of a mortgage on the subsidiary’s 
coal lands given as additional security for the rail- 
road’s mortgage bonds, including an agreement to 
pay royalties on coal mined into the sinking fund 
for such bonds, he could not thereafter in a pro- 
ceeding in equity assert that the mortgage on the 
coal lands was invalid.** 

Attacking order of sale under decree. Where, 
after rendition of a decree of dissolution of a com- 
bination in respect of stock ownership, the court 
orders a sale of the stock of one of the combining 
companies and thereafter renders a final order ap- 
proving the terms of the sale and the term has 
passed within which that order could be altered 


by the court which made it, an intervening petition 


seeking to vary or set aside the order seeks unwar- 
ranted relief and must: be denied.’® 

[§ 258] C. Receivership.?® Receivership is proper 
when necessary to effect dissolution,’ but it is not 
always necessary even in case a dissolution is de- 
creed and should not be resorted to except where 
necessary.“* And a receiver will not, in the first 
instance, be appointed to take charge of the assets 
and property of a combination controlling an indus- 
try, in violation of the Federal Anti-Trust Act, for 
the purpose of preventing a continued violation 
of the law, and thus working out, by a sale of the 
property of the combination or otherwise, a condi- 
tion which will not be repugnant to the prohibitions 
of the act.”® 


XV. QUO WARRANTO® 


[§ 259] A. In General. If a corporation is an un- 
lawful combination at common law as being in re- 
straint of trade or as creating or tending to create 
a monopoly or if it is in violation of anti-trust 
legislation, a remedy by information in the nature 


Northern Securi- 
244, 25 SCt 493, 


68. Harriman v. 
tles "Cow197- 70. SS: 


Fed. 848, 851 [aff 259 U. S. 156, 42 
SCt 540, 66 L. ed. 871]. 


of quo warranto, instituted usually by the attorney- 
general, is available to the state to forfeit or oust 


it from its charter or franchise or to forfeit or oust 


it from the right to carry out or continue the illegal 
acts established.*+ 


ship might not only do grievous in- 
jury to the public, but also cause 


49 L. ed. 739. 72. U. S. v. Lake Shore, etc., R.| widespread and perhaps irreparable 
69. Harriman v. Northern Securi-|Co., 281 Fed. 1007. loss to many innocent persons. U. S. 
ties Co., supra. Tae Oy Seeeve Lake Shore, etc., R.| v. American Tobacco Co., 221 U. S. 
70. Harriman vy. Northern Securi- | Co., supra. 1L06,-'31) SCt-632-" 55. Di. ed. 663 [rev 

ties Co., supra. 74 U.S. v. Lake Shore, etc, R.| 164 Fed. 700]. 
U. S. v. Reading Co., 273 Fed.| Co., 5 F. (2a) 240. 80. Generally see Quo Warranto 

848 ‘Taff 259 Ua S: 156, 42 SCt 540, 75. Buckeye Valley, etc., Co. v.| [382 Cyc 1410]. 
66 L. ed. 871]. Hocking Valley R. Co., 46 SCt 61. 81. Cal.—Havemeyer v. San Fran- 
[a] Reason for rule. — “Seeing, 76. Receivership: cisco Super. Ct., 84 Cal. 327, 24 P 121, 


then, that this stock is not an earning 
of the Reading Company to be dis- 
tributed as a dividend, but is a part 
of its capital disposed of in this case 
to qualifying shareholders, in the 
manner provided for by the creation 
of this intermediate corporation, it 
will be apparent that this decree of 
equal right to all shareholders, pre- 
ferred and common alike, to partici- 
pate in the sale as ultimate purchas- 
ers, is based on the general equitable 
principle that equality is equity and 
on the corporate right of all share- 
holders in a Pennsylvania corporation 
to share equally on a disposition of 
its assets. We are therefore of opin- 
ion that the plan which embodies 
these equitable principles should be 
approved and that the claim of the 
common shareholders to take all of 
this stock to the exclusion of the pre- 
ferred stockholders should be dénied. 
And in approving such plan we note 
that in point of fact the equity of a 
common participation of all stock- 
holders, preferred and common, has 
not only the approval of the govern- 
ment of the United States that has 
no interest in the controversy, save 
to see that equity is done to all; of 
the Reading Company which has no 
interest save an impartial steward- 
ship for all its shareholders; and, 
lastly, the silently expressed ap- 
proval of substantially two-thirds of 
the shares held by common_ stock- 
holders.” U.S. v. Reading Co., 273 


Generally see Receivers [34 Cyc 1]. 
Of corvoration: 
Generally see Corporations §§ 3158— 
3267. 
After dissolution see Corporations 
§§ 3844-3872. 

Tie) ULeS. Was nion Pace R= Co:..226 
We Si 470033. SCt 162557) Loved: 306; 
U. S. v. Terminal R. Assoc., 224 U. S. 
383, 32 SCt 507, 56 L. ed. 810; U.S. 
v. Great Lakes Towing Co., 217 Fed. 
656 [app dism 245 U. S. 675 mem, 38 
SCt 8 mem, 62 L. ed. 542 mem]; 
Cameron v. Havemeyer, 12 NYS 126, 
24 AbbNCas 438. 

[a] Thus, if the plan for dissolu- 
tion is not presented within the re- 
quired time or if the plan submitted 
is rejected by the court, it must then 
proceed by receivership and sale, if 
necessary, to dispose of stock. the 
purchase of which gives one member 
of the combination a dominating in- 
terest over the affairs of another in 
restraint of interstate commerce, so 
as to dissolve the unlawful combina- 
tion. U.S. vi Union Pac. R. Co.;, 226 
U.S) 61, 889°SCt 53) 57 /L. ed. 124. 

78 U. S. v. Great Lakes Towing 
Co., 217 Fed. 656 [app dism 245 U. S. 
675 mem, 38 SCt 8 mem, 62 L. ed. 542 
mem]. 

79. U.S. v. American Tobacco Co., 
221 U. S. 106, 31 SCt 632,755 Ta. ed. 
663 [rev 164 Fed. 700]. 

[al For the reason that the ex- 
tensive power which would result 
from at once resorting to a receiver- 


18 AmSR 192, 10 LRA 627; Peo. v. 
Milk Producers’ Assoc., 60 Cal, A. 439, 


212 P 95%. 
Ill.— Distilling, etc., Co. v. Peo., 156 
Ill. 448, 41 NE 188, 47 AmSR 200; 


Peo. v. Chicago Gas Trust Co., 130 Ill. 
aoe 22 NE 798, 17 AmSR 319, 8 LRA 

Ind.—State v. Portland Natural 
Gas Co., 153 Ind. 483, 53 NE 1089, 
74 AmSR 314, 53 LRA 413. 

Kan.—State v. International Har- 
vester Co., 81 Kan. 610, 106 P 1053. 

Mich. —Atty -Gen. v. Booth, 143 
Mich. 89, 106 NW 868. 

Minn.—-State v. Minneapolis Milk 
Co., 124 Minn. 34, 144 NW 417,51 
LRANS 244. 

Miss.—State v. Jackson Cotton Oil 
Co., 95 Miss. 6, 48 S 300. 

Mo.—State v. Arkansas Lumber 
Co., 260 Mo. 212, 169 SW 145; State 
v. Standard Oil Co., 218 Mo.'1, 116 
Sw 902 [aff 224°-U. S. 270,.32 Sct 
406, 56 L. ed. 760, AnnCas1913D 936). 

Nebr.—State v. Nebraska Distilling 
Co., 29 Nebr. 700, 46 NW 155. 

N. J.—Stockton v. American To- 
bacco Co., 55 N. J. Hq. .352, 36 A 971 
{aff 56 N. J. Hq. 847, 42 A 1117]. 

Oh.—State v. Standard Oil Co., 49 
Oh. St. 137, 30 NE 279, 34 AmSR 541, 
15 LRA 145. 

Tex.—San Antonio Gas Co. v. State, 
22 Tex. Civ. A. 118, 54 SW 289. 

Wis.—State v. P. Lorillard Co., 181 
Wis. 347, 193 NW 613. 

“A -corporation can so. offend 
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As against offending foreign corporations the rem- 
edy by information in the nature of quo warranto 
is of course available,®? as well as against domestic 
corporations.®? 

Effect of criminal liability. The fact that the con- 
duct complained of was a violation of the criminal 
laws of the state, by which it and its officers and 
agents are rendered amenable to the penalties and 
punishments thereof, does not in any way affect the 
right to the remedy of quo. warranto.** 

[§ 260] B. Limitations. Where more than the 
statutory period of limitations has elapsed between 
the formation of a conspiracy in restraint of trade 
and a suit to forfeit its franchises and licenses,** 
overt acts must be shown to have been committed 
within the statutory period of limitations.2° But 
where it appears that corporations against which 
quo warranto proceedings were instituted were 
members of, and participated in, the unlawful com- 
bination when the suits were instituted and after- 
ward, the proceedings are not barred by limita- 
tions.** 

[§ 261] C. Persons Liable; Parties.S* Where sev- 
eral corporations have united in forming a combina- 
tion in violation of an anti-trust law, they may be 
joined in one suit on information in the nature of 
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[§§ 259-264 


quo warranto to oust them of their franchises.8® On 
the other hand proceedings in quo warranto may be 
brought against one of several corporations alleged 
to have united in a combination in, violation of 
state anti-trust laws, whether its co-contractors are 
within reach of the law or not, and it cannot object 
that those co-contractors are not made parties de- 
fendant.°° 

A natural person violating an anti-trust law can- 
not be proceeded against by quo warranto, since he 
usurps no office or franchise, but is a plain male- 
factor liable to imprisonment for violation of a 
penal statute. 

[§ 262] D. Conditions Precedent. It is not a con- 
dition precedent to the institution of quo warranto _ 
proceedings against a corporation for violation of 
an anti-trust act that the corporation should first 
be found guilty in a criminal prosecution for the 
same acts.°” 

[§ 263] HE. Pleadings. General rules®*? apply to 
informations or petitions in quo warranto against 
corporations which have violated the common law 
or anti-trust laws against restraint of trade and 
monopolies.** 

[§ 264] F. Evidence. General rules governing the 
admissibility®> and weight and sufficiency®® of evi- 


against the laws of the State as to 
justify the Attorney-General in pro- 
ceeding against it by information in 
the nature of quo warranto to forfeit 
its. corporate franchise; and those 
offenses may be against the common 
law as well as against the statute 
laws of the State.” State v. Standard 
Oil Co., 218 Mo. 1, 352, 116 SW 902 
[aff 224 U. S. 270, 32 SCt 406, 56 L. 
ed. 760, AnnCas1913D 936]. 

- “ge. State v. Arkansas Lumber Co., 
260 Mo. 212, 169 SW 145; State v. 
Standard Oil Co., 218 -Mo. ‘le 116 SW 
902 .[aff 224 U. 's. 270, 32 SCt 406, 
56°-L.. ed. 760, AnnCas1913D 936]; 
State v. Armour Packing Co., 173 Mo. 


356, 783 SW 645, 96 AmSR 515, 61 
LRA 464; State v. Firemen’s Fund 
Ins. Co... 152 Mo. 1, 52 SW 595, 45 
LRA 363. 


83. See supra text and note 82. 

84. State v. Standard Oil Co., 218 
Mo. 1. 116 SW 902:[aff 224 U. S. 270, 
32 SCt 406, 56 L. ed. 760, AnnCas 
1913D 936]. 

85. See Quo Warranto [32 Cye 
1430, 1431]. 

86. State v. Arkansas Lumber Co., 
260 Mo. 212, 169 SW 145. 

87. State v. Arkansas Lumber Co., 
supra. 

88. Parties: 

Generally see Parties [380 Cyc 1]. 
Aba 
Proceedings for: 
Dissolution see supra § 248. 
Injunction see supra § 238, 

Quo warranto proceedings generally 
see Quo Warranto [32 Cyc 1440]. 

89. State v. Armour Packing Co., 
265 Mo. 121, 176 SW 382; State v. 
Standard Oil Co., 218. Mo. 1, 116 SW 
902 [aff 224 U. S. 270, 32 SCt 406, 
56 L. ed. 760, AnnCas19138D 936]. 

90. Atty.-Gen. v. Booth, 143 Mich. 
89, 106 NW 868. 

91. State v. Arkansas Lumber Co., 
260 Mo. 212,°169 SW 145. 

92. State v. Blattner, (Mo.) 226 
SW 253; State v. Standard Oil Co., 
218 Mo. 1, 116 SW 902 [aff 224 U.S. 
270, 32 SCt 406, 56 L. ed. 760, AnnCas 
1913D 936]. 


93. See Quo Warranto [32 Cyc 
1452 et seq] 

94. State v. Jackson Cotton Oil 
Co., 95 Miss. 6, 48 S 300. 

[a] In Missouri (1) Rev. St. 


(1909) § 10310, providing that, in any 
suit in which it is charged that any 
person, corporation, etc., has created, 
or participated in any pool, or agree- 
ment, etc., in restraint of trade, it 
shall not be necessary to allege the 


manner in which or when or where 
such pool, ete., was made or effected, 
applies not only to cases where the 
offenses charged to have been com- 
mitted are wrong in themselves, but 
also to those in which a misuser of 
a lawful right is charged. State v. 
Armour: Packing Co., 265.Mo,; 121, 
(2) "A petition under 
(1909) § 10322, imposing a 
penalty of forfeiture of the corporate 
charter or right to do. business within 
the state for failure to make an affi- 
davit of nonconnection with a trust 
as reauired by the section, was not 
defective for not alleging that,the 
action was connected with a trust, 
etc., construing the section with 
§ 10327. State v. Mallinckrodt Chem- 
ical Works, 249 Mo. 702, 156 SW 967 
[aff 288 U. S. 41, 35 SCt 671, 59 L. ed. 
1192]. 

[b]. Demurrer or motion to make 
more definite—A petition in quo war- 
ranto which directly charges a viola- 
tion of the state anti-trust act in the 
language of the act, although uncer- 
tain and indefinite as to time, place, 
and circumstances, and which states 
a cause of action by pleading legal 
conclusions, will be held sufficient in 
the absence of a demurrer or motion 
to make more definite and certain. A 
demurrer ore tenus will not reach 
mere uncertainty or indefiniteness of 
averment. State v. Arkansas Lumber 
Co., 260 Mo. 212, 169 SW 145. 

{c] Informations held sufficient.— 
Distilling, etc., Co. v. Peo.,.156 Ill. 
448, 41 NE 188, 47 AmSR 200; State 
v. Jackson Cotton Oil Co., 95 Miss. 
6, 48 S 300; State v. Boeckeler Lum- 
ber Co., 301 Mo. 445, 256 SW 175; 
State y. Armour Packing Co., 265 Mo. 
121, 176 SW 382. 

95. Harding v. American Glucose 
Co., 182 Ill. 551, 55 NE 577, 74. AmSR 
189, 64 LRA 738; State v. Standard 
Oil Co., 218 Mo. 1, 116 SW 902 [aff 
224 U. S. 270, 32 SCt 406, 56-L. ed. 
760, AnnCas19183D 9361; and cases 
infra this note. See Quo Warranto 
[32 Cye 1461]. 

[a] Evidence of all acts com- 
mitted by any participant from the 
time the trust was formed is admissi- 
ble in quo warranto proceedings 
charging a corporation with form- 
ing and being a party to a trust and 
conspiracy in restraint of trade in 
violation of anti-trust legislation. 
State v. National Cash Register Co., 
BIRO S nO Uru Ou Oe. 

[b] Evidence of the acts of agents 
and officers tending to stifle competi- 


tion is admissible as the corporation 
is bound by the acts of its officers 
and agents. Atty-Gen. v. National 
Cash Register Co., 182 Mich. 99, 148 
NW 420, AnnCas1916D 638. 

[ec] Evidence of intent.—(1) Acts 
and policy pursued after organization 
are admissible to show the purpose 
and intent of the organization. 
Atty-Gen. v. National Cash Register 
Co.,. 182 Mich. 99, 148 NW 420, Ann 
Cas1916D 638. (2) Where several 
corporations, who were competitors, 
agreed to transfer to one of them all 
the others’ property, the corporation 
receiving it to issue its stock to the 
stockholders of the other corpora- 
tions, the act of the corporation 
which received the property in subse- 
quently carrying on the business in 
the names of the old concerns and 
placing traveling agents in the field, 
who pretended to compete with each 
other, but in fact secretly agreed 
upon prices, is evidence of the intent 
of the parties to the agreement to 
form a combination in restraint of 
trade. State v. Creamery Package 
Mfg. Co., 110 Minn. 415, 126 NW 126, 
623, 186 AmSR 514. 

[d] Evidence of preliminary steps 
in the formation of an unlawful com- 
bination prior to the time when the 
combination was alleged to exist is 
admissible. State v. People’s Ice, 
etc., Co., 246 Mo. 168, 151 SW 101. 

Le] Evidence showing the monop- 
olistic tendency of predecessors is ad- 
missible. Atty-Gen. v. National Cash 


Register -Co., 182 Mich. 99, 148 NW 
420, AnnCas1916D 6388. 

96. State v. Anthony Wholesale 
Grocery Co: 118) Kan... 394." 234.598 


992; State v. Boeckeler Lumber Co., 
301 Mo. 445, 256 SW 175; State v. 
People’s Ice, ete., Co., 246 Mo. 168, 
151 SW 101; and cases infra this 
note. See Quo Warranto [82 Cye 
1461 et seq]. 

[a] Clear and satisfactory evi- 
dence is necessary in quo warranto 
proceedings to divest corporations of 
their charters, the proceedings being 
largely in the nature of a criminal 
prosecution. State v. Carondelet 
Planing Mill Co., (Mo.) 274 SW 780. 

[b] Circumstantial evidence may 
be sufficient to establish the existence 
of an unlawful combination. State 
v. Firemen’s Fund Ins. Co., 152 Mo. 1, 
52 SW 595, 45 LRA 363. 

[c] Evidence held sufficient: (1) 
To show that defendant maintained 
a, monopoly. Atty-Gen. v. National 
Cash Register Co., 182 Mich. 99, 148 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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dence in quo warranto proceedings generally apply 
in proceedings by quo warranto against corporations 
acting in violation of the common law or of anti- 
trust legislation condemning combinations in re- 
straint of trade and monopolies. 

[§ 265] G. Dismissal of Proceedings. The fact 
that, in quo warranto to forfeit the franchises and 
licenses of corporations charged with violating an 
anti-trust law, the attorney-general dismissed the 
proceedings as against some of the corporations for 
insufficiency of the evidence, did not affect the pro- 
ceeding against the remaining corporations.%* 

[§ 266] H. Judgment®s—1, In General. The char- 
acter of the judgment to be rendered in the quo 
warranto proceedings is largely a matter of discre- 
tion with the court,®® even though the statute pre- 
scribes a judgment of forfeiture;! but there is au- 
thority contrary to this last proposition.2 In view 
of the discretionary power of the court it has been 
held that the judgment rendered may be a forfeiture 
of the corporate charter or franchises,® or an ouster 
only of the right of defendant to carry out or con- 
tinue the illegal act or acts charged and estab- 
lished,*-® or a judgment that defendant be fined 
instead of ousted,* or the court may render a condi- 
tional judgment that defendant pay a fine and costs 
within a specified time or that, if it fails to do so,’ 
their franchises to do business shall be forfeited.’ 

Operation and effect. A judgment prohibiting a 


foreign corporation from continuing business within . 


the state does not prohibit it from doing an inter- 
state business within the state.® 
Modification. Where on appeal it apwears that a 
judgment ousting respondent and all its charter 
rights is too drastic, such judgment, although au- 
thorized by statute, will be changed to one of 
conditional ouster and a fine.® On affirming a judg- 
ment forfeiting a corporate franchise for failure 
to make an anti-trust affidavit required by statute, 
the supreme court is not authorized to permit the 
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corporation to file the affidavit upon terms where 
the statute provides in effect that the court may 
assess a fine in lieu of a judgment or forfeiture if 
the affidavit is filed before the final judgment in the 
trial court,!° 

Compliance with judgment. Where a suspensive 
judgment of ouster is rendered, a resolution adopted 
by the company’s directors, protesting that it had 
never knowingly violated any of the laws of the 
state, but that it nevertheless accepted the condi- 
tions of the decree, and expressed by such resolution 
its willingness to abide by the same, was a sufficient 
compliance with the judgment to prevent a writ of 
ouster.11 

[§ 267] 2. Retaining Jurisdiction to Make Further 
Orders.'2, Where the court in quo warranto proceed- 
ings suspends a judgment of ouster, it may retain 
jurisdiction so that, if proof is afterward made that 
respondent is in any way violating the anti-trust 
laws, the court can withdraw the suspension of the 
ouster and make it absolute.‘? And where the court 
has made a limited or qualified order of ouster pro- 
hibiting designated acts, it may retain jurisdiction 
to make further orders if proper cause arises there- 
fords 

[§ 268] 3. Receivership.15 In the absence of 
statutory authorization a court has no power to ap- 
point a receiver for the property of a corporation 
whose charter it has forfeited in quo warranto pro- 
ceedings instituted for that purpose.® And an 
order appointing a receiver in such proceeding is 
void in toto, not only as to strangers to the quo 
warranto,'? but also to the corporation and its stock- 
holders and vendees.!® But where a statute author- 
izes the appointment of a receiver where a corpora- 
tion has been dissolved or has forfeited its corpo- 
rate rights,!® the court may, in case of forfeiture 
of the charter of a corporation in quo warranto 
proceedings, appoint a receiver without application 


_ of any person interested in the property.”° 


XVI. PUBLIC SERVICE AND CORPORATION COMMISSIONS?*°% 


[§ 269] In many states statutes have been enacted 
creating so-called public service or corporation com- 


NW 420, AnnCas1916D 638. (2) To 3. 
show an unlawful combination in vio- 
lation of a state anti-trust act. State 
v. Anthony Wholesale Grocery Co., 
118 Kan. 394, 234 P 992. 

{d] Evidence held insufficient to 
show actual intent on respondent’s 
part to destroy competition. State v. 
Blattner, (Mo.) 226 SW 253. 

97. State v. Arkansas Lumber Co., 
260 Mo. 212, 169 SW 145. 

erally see Quo Warranto 


4-5. 
Coyetds) Ind: 
AmSR 314, 


137, 30 NE 279, 


State v. Portland Natural Gas 
Co., 153 Ind. 4838, 53 NE 1089, 74 Am 
SR 314, 53 LRA 4138; State v. Stand- 
ard Oil) Co, 49On: St; 
279, 34 AmSR 541, 15 LRA 145. 

State v. Portland Natural Gas 
483, 
53 LRA 413; 
Armour Packing Co., 173 Mo. 356, 73 
SW 645, 96 AmSR 515, 61 LRA 464; 
State v. Standard Oil Co., 
34 AmSR 541, 15 


missions and vesting them with large powers of con- 
trol over public service corporations,”* some of these 


Mo. 1, 116 SW 902 [aff 224 U. S. 270, 
32 SCt .406, 56 L. ed. 760, AnnCas 
1913D, 936]. 

12. On application for dissolution 
see supra § 252. 

13. State v. Boeckeler Lumber Co., 
301 Mo. 445, 256 SW 175; State v. 
Polar Wave Ice, etc., Co., 259 Mo. 
578, 169 SW 126; State v. Interna- 
tional Harvester Co., 237 Mo. 369, 
141 SW 672 [aff 2384 U. S. 199, 34 SCt 
859, 58 L. ed. 1276, 52 LRANS 525]; 


137, 30 NE 


53 NE 1089, 74 
State v. 


49 Oh. St. 


98. 

[32 Cye 1463]. 

99. State v. Portland Natural Gas 
Co., 0153" Ind. +483, 53) sNH, 10895) (74 
AmSR 314, 53 LRA 413; State v. In- 
ternational Harvester Co., 81 Kan. 
610, 106 P 1053; Atty-Gen. v. National 
Cash Register Co., 182 Mich. 99, 148 
NW 420, AnnCas1916D 638; State v. 
Armour Packing Co., 173 Mo. 356, 73 
SW 645, 96 AmSR 515, 61 LRA 464, 

1. -See Missouri cases supra note 
99: 


2. State v. Creamery Package Mfg. 
Co., 115 Minn. 207, 182 NW 268, LRA 
1915A 892, AnnCas1912D 820 (under 
a statute providing that every for- 
eign corporation transacting business 
in the state, guilty of combining in 
restraint of trade within the state, 
‘shall be prohibited from continuing 
its business therein, the court has no 
discretion, after the corporation is 
found guilty, to grant any other or 


different judgment than one prohibit- 


ing the corporation from continuing 
its business within the state). 


[41 C. J.—14] 


LRA 145. 

6. Atty-Gen. v. National Cash 
Register Co., 182 Mich. 99, 148 NW 
420, AnnCas1916D_ 6388. 

7. State v. Armour Packing Co., 
173 Mo. 356, 73 SW 645, 96 AmSR 
515, 61 LRA 464. 

8 ‘State v. Creamery. Package Mfg. 
Co., 115 Minn. 207, 132 NW 268, LRA 
1915A 892, AnnCas1912D 820. 

9. State v. Polar Wave Ice, etc., 
Co., 259 Mo. 578, 169 SW 126 (judg- 
ment held too drastic in that, since 
the original corporations have sur- 
rendered their charters and the prop- 
erty cannot go back to them, enforce- 
ment of the judgment will take out of 
the ice business in the city a large 
proportion of the capital invested 
therein and withdraw a very substan- 
tial competition from the trade). 

10. State v. Mallinckrodt Chemical 
Works, 249 Mo. 702, 156 SW 967 [aff 
hee Sea wot ty O4-L.bKb9, lu. ed. 
11 i 


State v. Standard Oil Co., 218 Mo. 1, 
116 SW 902: [aff 224 U.S. 270, 32 SCt 
406, 56 L. ed. 760, AnnCas1913D 936]. 
14. State v. International Har- 
vester Co., 81 Kan. 610, 106 P 1053. 


15. See also supra § 258. 
16. Havemeyer v. San: Francisco 
Super. Ct., 84 Cal. .327, 24 P 121, 18 


AmSR 192, 10 LRA 627. 

17. Havemeyer vy, San Francisco 
Super. Ct., supra. 

18. Havemeyer v. San Francisco 
Super Ct., supra. 

19. See statutory provisions; 
supra § 258. 

20. San Antonio Gas Co. v. State, 
22 Tex. Civ. A. 118, 54 SW 289., 

20144. Allowance by public service 
commission of consolidation of street 
railroads see supra § 149 text and 
note 21. 

21. See statutory provisions; and 
Idaho Power, etc., Co. v. Blomquist, 
26 Ida. 222, 141 P 1083 (which sets 
out the legislation of various states 


and 


11. State v. Standard Oil Co., 2181 on this subject). 


210 [41.C.9.] 


statutes in effect prohibiting the licensing of publie¢ 
service utilities for duplication of service in any 
given territory unless a certificate of necessity is 
obtained from the public service commission,”” or 
giving the commission power to select between two 
or more applicants for a license to create and main- 
tain a public utility in a given territory.2? The 
primary object of these statutes is not to establish 
a monopoly but to serve the interest of the public,”* 
and in furtherance of this object the commission 
may~> or may not?® grant a certificate of necessity 
to a corporation seeking to render similar service 
in the same territory. 

Corporation commissions. Under a statute which 
provides that, whenever any business by reason of 
its nature or extent or the existence of a virtual 
monopoly therein is such that the public must use 
the same, it is a public business and subject to be 
controlled by the corporation commission as to its 
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[§ 269 
practices, price, rates, and charges, and that any cor- 
poration engaged in any public business shall render 
its services and offer its commodities upon reason- 
able terms without discrimination and adequately 
to the needs of the public considering the facilities 
of the business,2’ it was held that, before the state 
is justified in interfering with the sale or distribu- 
tion of commodities, it must be established that the 
distributor is in a position to control the. price or 
supply of such commodity.”® 

Who may oppose orders of commission. One who 
complains of the order of a state public service com- 
mission permitting one telephone company, to pur- 
chase a controlling interest in another cannot raise 
the question whether the purchase violates the Fed- 
eral Anti-Trust Act without showing some special 
damage to himself.2® Enforcement of the provisions 


of that act is by its terms committed to the attorney- 
general of the United States.*° 


*MONOPOLIO. In Spanish law, profiteering; the 


arbitrary and artificial raising of prices! which 1s 
punishable by fine and imprisonment.!” 

MONSTRARE. A Latin word meaning to show.!% 

MONSTRAVERUNT, WRIT OF. In English law, 
a writ which lies for the tenants of ancient demesne 
who hold by free charter, and not for those tenants 
who hold by copy of court roll, or by the rod, ac- 
cording to the custom of the manor.? 


22. See statutory provisions. 

[a] Such statutes are not obijec- 
tionable (1) as creating a monopoly 
in the corporation to which the first 


respect to service 
corporations; but history and experi- 
ence has clearly demonstrated that 
public convenience 


MONSTRUO. In Spanish law, a monster.® 

MONTAZGO. In Spanish law, a transit tax for 
driving herds from one territory to another; also 
the land over which they pass.* 

MONTE.® In Spanish law, mountain; more com- 
monly forest land,® which has: been the subject of 
extensive legislation and regulation in Spain.” 

MONTE DE PIEDAD. In Spanish law, a pawn- 
shop, authorized by the government.® 


by public utility | over which the distributor’ could 
neither control the price or the sup- 
ply thereof. Oklahoma Portland Ce- 


and the necessi-| ment Co: v. State, supra. 


franchise was granted, where, in ac- 
cordance with its provisions the com- 
mission refuses a certificate of neces- 
sity to a corporation seeking to dup- 
licate service in a given. territory 
(Idaho Power, ete., Co. v. Blomquist, 
26 Ida. 222, 141 P 1083; Farmers’, etc., 


Co-op. Tel. Co. v. Boswell Tel. Co., 
Es winds 3418 119) SINE 513) 5 (2)ic or. 
because the commission may be 


obliged to select between two or more 
applicants for a license to create or 
maintain a public utility in a given 
territory (Haddad v. State, 23 Ariz. 
105, 201 P 847), (3) and especially is 
this so where the commission is em- 
powered to fix rates to be charged 
by public service corporations, be- 
cause competition is no longer needed 
to protect the public against unrea- 
sonable rates and because there is no 
longer any justification for competi- 
tion or the duplication of utility 
plants under the pretense of prevent- 
ing monopoly (Idaho Power, etc., Co. 
v. Blomquist, supra). 

23. See statutory provisions. 

24. Pottsville Union Tract. Co. v. 
Public Service Commn., 67 Pa. Super. 
301. 


25. Haddad v. State, 23 Ariz. 105, 
201 P 847; Idaho Power, etc., Co. v. 
Blomquist, 26 Ida. 222, 141 P 1083; 


Farmers’, ete., Co-Op. Tel. Co. v. Bos- 


well Tel. Co., 187 Ind. 371, 119 NE 
513. 
{a] Reasons for rule.—(1) ‘The 


utility has no exclusive privilege as 
between itself and the public welfare 
or interests. The state may author- 
ize a second. If the state determines 
not to grant a second, it is not be- 
cause the first is exclusive, but be- 
cause, in the state’s opinion, publie 
welfare will not be served by the 
second.” Farmers’, etc., Co-op. Tel, 
Co. v. Boswell Tel. Co., 187 Ind. 371, 
378, 119 NE 513. (2) “The general 
impression has been that competi- 
tion was supposed to be a legitimate 
and proper means of protecting the 
interests of the public and promoting 
the general welfare of the people in 


ties of the community do not require 
the construction and maintenance of 
several plants or systems of the same 
character to supply a.city or the same 
locality, but that public convenience 
and necessity require only the main- 
tenance of a sufficient number of 
such instrumentalities to meet the 
public demands. If more than one 
instrumentality is to be sustained 
when one is amply sufficient, the 
actual cost to the public served is 
not only necessarily greater than it 
would be under one system, but also 
less convenient. If public conven- 
ience and necessity do not demand a 
duplication of power systems, why 
should the public be burdened with 
the expense of maintaining such dup- 
licate systems, and the annoyance of 
perpetual solicitation to make or 
break contracts for service, and the 
inconvenience to the people of the 
occupation of the streets and alleys 
of a town or city by such corpora- 
tions in constructing and keeping in 


repair the two systems?” Idaho 
Power, etc., Co. v. Blomquist, 26 Ida. 
222, 247, 141 P 1083. 


26. Pottsville Union Tract. Co. v. 
Public Service Commn., 67 Pa. Super. 
301. 

[a] Certificate to auto bus line to 
operate between Same termini as on 
existing street car line was justified. 
Pottsville Union Tract. Co. v. Public 
Service Commn., 67 Pa. Super. 301. 

27. See Okl. Rev. L. (1910) § 8235. 

28. Oklahoma Portland Cement Co. 
ve State, 87 Okl) +282, 270 P 108i 

{a] For the reason (1) that with- 
out being able to control such supply 
or price no monopoly: would exist, nor 
would such distributor be in a posi- 
tion to affect the supply of such com- 
modity in a way that would affect 
the community at large, as contem- 
plated by the statute. Oklahoma 
Portland Cement Co. v. State, 87 Okl. 
282, 210 P 1031. (2) It was not the 
intention of the legislature to at- 
tempt to regulate the distribution of 
a commodity of ordinary commerce 


* By Juan D. MirgANDA (Monopolio—Mortgagee of Record inclusive except 


29. State Public Utilities Commn. 
v. Romberg, 275 Ill. 432, 114 NB 


19d 
30. State Public Utilities Commn. 
v. Romberg, supra. 
1. Escriche Diccionario. 
Monopely generally see Monopolies 
ante p 76. 
gras Spain.—Pen. Code arts 555- 
(eoilippine Fea Code arts 542- 
Chili.—Pen. Code arts 284-287. 
14%. Tyler v. Pomeroy, 8 Allen 
(Mass.) 480, 498. 
2. Black L. D. 
3. Escriche Diccionario. 


4. Escriche Diccionario. 
5. As a game see Gaming § 22. 
6. Escriche Diccionario. See 


Vernon Irr. Co. v. Los Angeles, 106 
Cal. 237, 246, 39 P 762 (“There were 
the montes, or woodlands, from. 
which the inhabitants could get 
firewood. A quotation is made from 
Alveres, volume 2, page 12: ‘In the 
law of Castile we meet many regu- 
lations concerning the woodlands and 
bounds (terminos) of cities and yil- 
las, in addition to the very great 
utility which results from _ their 
preservation, since from them was to 
be drawn the timber necessary as 
well for the construction of ships as 
for firewood. With this object it is 
commanded that the trees shall not 
be cut from the foot, so that they 
may grow up again, and that. the 
open fields shall serve for common 
pasture of the cattle. That in the 
bounds of villas and places shall be 
planted woods and pinones, where 
there may be better pnasturage and 
shelter for cattle, and supplies of 
wood and timber to them, and that 
the inhabitants may avail themselves 
of all” They were common to all 
the inhabitants’). 


7. Escriche Diccionario; Suple- 
mento. ete al : 
8. Escriche Diccionario. See gen- 


erally Pawnbrokers [30 Cyc 1163]. 


the Spanish words and phrases). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


MONTE PIO. ‘In Spanish law, a deposit of 
money for the relief of widows and orphans.°® 
MONTERIA. In Spanish law, the hunting of 
wild animals.?° 
MONTH. A word which may refer either to the 
calendar month or to the lunar month.14 
MONTHLY. Oncea month,!? within each month.?® 
Phrases: ‘‘Fairly equal monthly quantities,’ ’+4 
‘in fairly equal monthly quantities,’’® ‘‘in monthly 
payments as due,’’4®° ‘‘monthly estimates,’’1? 
“* ‘monthly’ hiring,’’18 ‘‘monthly installments, ’?2° 
‘“monthly meeting,’’?° ‘‘monthly settlements,’’?+ 
‘“‘monthly trip,’’2? ‘payable monthly.’’?3 
MONUMENT.” Something designed and con- 
structed to perpetuate the memory of some particu- 
lar person or event.2> In common usage, when it 
relates to a memorial for the dead, the word means 
a shaft, column, or some structure more imposing 
than a mere gravestone.2 A monument may take 
the shape of a memorial hall or other building,?* 
although that is not the general sense of the word.?$ 
MONUMENTA QUZ NOS RECORDA VOCA- 
MUS SUNT VERITATIS ET VETUSTATIS 


im 


' VESTIGIA.”° 
MOONSHINE.*° = Liquor manufactured _ ille- 
eally;*? smuggled spirits;??_ so-called as_ being 


brought in or taken away at night.*? As now used 
in common parlance, an intoxicating beverage con- 
taining more alcohol than is legally permitted in 
such beverages.*# 

Moonshine business. A term which refers to the 
unlawful manufacture or sale of spirituous liquors, 
like the common-law offense of owling, applied to 
the unlawful exportation of wool.** 

Moonshine still. Any mechanism, apparatus, or 
device kept or maintained in any desert, secluded, 
hidden, secret, or solitary place, away from the ob- 


19 AnnCas 
App., 


9. Escriche Diccionario. 


10. Escriche Diccionario. See gen- 


MONTE PIO—MORAL 


Cincinnati 
154 Pa. 621, 26 A 647, 651, 20 


1157; 


i CASq 214 


servation of the general public, for the purpose of 
distilling liquor in such place.*® 

Moonshine whisky. Liquor smug 
distilled.§? 

MOONSHINE BUSINESS.’ 

MOONSHINER.*® <A person engaged in an illicit 
trade at night, as a smuggler; specifically, in the 
United States, one engaged in illicit distilling.*° 

MOONSHINE STILL.** 

MOONSHINE WHISKY.*2 

MOOR.*? In navigation, to fix or secure a vessel 
in a particular place by casting anchor, or by fasten- 
ing with cables or chains;** to tie or fasten a ves- 
sel to the shore or toa buoy or some other station- 
ary object.*5 

MOORAGE. A sum due by law or usage for 
mooring or fastening of ships to trees or posts at 
the shore or to a wharf.*6 © 

MOOT CASE.*7 

MORA. In Spanish law, delay in the performance 
of an obligation.*§ 

MORAL.*® Of or pertaining to the rules of right 
conduct; concerning the distinction of right from 
wrong.°° 

Moral evidence. As opposed to ‘‘mathematical’’ 
or ‘‘demonstrative’’ evidence, a term which denotes 
that kind of evidence which, without developing an 
absolute and necessary certainty, generates a high 
degree of probability or persuasive force.>! 

Moral law. The eternal and indestructible sense 
of justice and of right written by God on the living 
tablets of the human heart, and revealed in his Holy 
Word.5? 

Moral marriage. A term applied to domestic con- 
ditions sometimes existing between slaves.®? 

Moral necessity. That necessity which arises 
where there is a duty incumbent on a rational be- 


gled_ or illicitly 


‘é 


Soc.’s | 511; State v. Edgell, 94 W. Va. 198, 


118 SE 144, 146; State v. Knosky, 87 


~County v. Rafferty, 


erally Game 27 C. J. p 941. 


11. See Time [38 Cyc 311]. 
Tenancy from month to month 
see Landlord and Tenant §§ 326-333. 
12. Webster Int. D. [quot Henry 
19 OhNPNS 97, 
102] 


“Month” defined see Time [38 Cyc 
oy Gy FF 
13. Webster Int. D. [quot Henry 
County v. Rafferty, 19 OhNPNS 97, 
1021. 

14. See Fairly 25 C. J. p 432 text 
and note 50. 

15. See In p 3865 § 8 text and 
note 8. 

16. See In p 366 § 8 text and 
note 54. 

17. Louisiana Molasses Co. v. Le 
Sassier, 52 La. Ann. 2070, 2080, 28 S 
217; Davis v. New York Steam Co., 
33 App. Div. 401, 403, 54 NYS 78; 
Shipman v. State, 43 Wis. 381, 389. 

18. Hand vy. Kraul, 116 Misc. 714, 
191 NYS 667, 668. 

19. South Georgia Mercantile Co. 
v. Lance, 143 Ga. 530, 85 SHE 749, 
751; Henry County v. 
OhNPNS 97, 108. 

Earle v. Wood, 8 Cush. (Mass.) 
430, 449. 

21. Gminder v. Zeltner Brewing Co., 
126 App. Div. 776, L1L¢NYS. 215, 217. 

22. Pacific Mail SS. Co. v. U. s., 
#8-Ct.-Cl. 30, 38. 

23. Silver v. Standard Gold Mines, 
‘Ltd., (Que.) 3 DomLR 108, 106. 

24. As used in respect of bound- 


aries see Boundaries §§ 8-13 


25. Mead v. Case, 33 Barb. CNG: 
202, 204. 

26. Fancher v. Fancher, 156 Cal. 
18,7 103 .P” 206,> 23 .LURANS) 944° 19 
AnnCas 1157; In re Ogden, 25 R. I. 
878, 374, 55 A 9388. See Cooke v. 
Millard, 65 N. Y. 352, 363, 22 AmR 619. 

27. Fancher v. Fancher, 156 Cal. 
13, 14, 103 P 206, 23 LRANS 944, 


Rafferty, 19 |. 


LRA 323 [quot Yoho vy. Allegheny 
County, 218 Pa. 401, 67 A 648, 649; 
Spangler v. Leitheiser, 182 Pa. 277, 
37 A 832, 835]. See Rhode Island 
Hospital Trust Co. v. Benedict, 41 
R. I. 148, 147, 103 A 146. 

28. Fancher v. Fancher, 156 Cal. 
13) 103 4P) 206; 207,23 LIRANS. 944, 
19 AnnCas 1157; Cincinnati Soc.’s 
App:, 154 -Pa? 621, 26 A 647, 651, 20 
LRA 323 [quot Yoho v. Allegheny 
County, 218 Pa. 401, 67 A 648, 649; 
Spangler v. Leitheiser, 182 Pa. 277, 
37 A 832, 835]. 

29. A maxim meaning ‘Monu- 
ments, which we call ‘records,’ are 
the vestiges of truth and antiquity.” 
Black L. D 

30. See Intoxicating Liquors §§ 
1-16; Moonshiner post this page. 

31. State-v. Brown, 304 Mo. 78, 
262 SW 710, 711. 

[a] “‘*Hootch,’ ‘moonshine’ and 
‘corn whiskey’ are different expres- 
sions describing the same kind of 
i State v. Brown, 304 Mo. 78, 


Century D. [quot State v. Ed- 
wards, 106 Or. 58, 210 P 1079, 1081). 

33. Century D. [quot State v. Ed- 
wards, supral. See State v. Knosky, 
87 W. Va. 558, 562, 106 SE 642. 

34. State v. Tremont, 160 Minn. 
314, 200 NW 93, 94 [cit Jakula v. 
Starkey, 161 Minn. 58, 200 NW 811, 
812]. 


[a] “Moonshine liquor.”—State v. 
Walker, 94 W. Va. 691, 120 SE 171, 173. 

Sue state ye Luten, 13iN. C. 701; 
703, 42 SE 443 (‘It derives its name 
from the fact that it is carried on 
principally at night, or at least in 
secret”). See State v. Brown, 304 
Mo. 78, 262 SW 710, 711. 

36. -State v. Cook, 90 W. Va. 600, 
111 SE 595. See Cartwright v. Com., 
196 Ky. 6, 244 SW 55, 57; State v. 


W. Va. 558, 106 SE 642, 643, 644. 

37. State v. Edwards, 106 Or. 58, 
210 P 1079, 1081 [cit Webster Int. D.]. 

[a] “Viconshine liquor” distin- 
guished.—State v. Willey, 97 W. Va. 
253, 125 SE 83,- 85: 

38. See Moonshine ante this page. 

89. See Moonshine ante this page. 

40.. Webster _New Int. D. See 
State v. Knosky, 87 W. Va. 558, 562, 
106 SE 642. 


41. See Moonshine ante this page. 
42. See Moonshine ante this page. 
43. Generally see Marine Insur- 


ane. § 264 et seq; Wharves [40 Cyc 
44. Webster D. [quot Flandreau 
op eye e ak 9 Misc. 340, 342, 29 NYS 
45. Walsh v New York Floating 
Dry Dock Co., 8 Daly (N. Y.) 387, 389. 
fa] “Moorea . : in safety.”— 
Bramhall v. Sun Mut. Ins. Co., 104 
Mass. 510, 516, 6 AmR 261; Meigs 
vy. Mutual Mar. Ins: ‘Co.;5 2) /Gush- 
(Mass.) 439, 458; Bill v. Mason, 6 


Mass.: 313, 315. 
46. Wharf Case, 3 Bland (Md.) 
361, 373. See Wharves [40 Cye 907]. 
47. See Actions § 68 note 13 [al. 
43. Escriche Diccionario. See 
Delay 18°C. Jo p 471. 
aches see Equity § 211; 
Bo Cy dp! Osh 
49. See Morality post v 213. 
50. Century D. 
SL. Black En ip: 
; Mak ones t f defined see 
52. Moore v. Stricklines, 46 W. Va. 
515, 521, .33° SH 274, 50) JURA: 279 
[eit Dillon Laws Eng. & Am.]. 
“Law” defined see 36 C. J. p 957. 
53. Watson. v. Ellerbe, 77 S. C. 
232. 57 SE 855, 856; Lloyd v. Rawl, 
63 S.C. 219, 236, 41 SE 312. 
“Marriage” defined see Marriage 


Laches 


Evidence 


Gemma, 95 W. Va. 208, 120 SE 510,1§ 1. 


242 [41°C 5.) 
ing to perform.** 

Moral power. Words which may mean threats, 
duress of imprisonment, or an assault imperiling 
life, which is the usual sense of the phrase, or it 
may mean some supernatural agency.°° 

Moral turpitude.°® While the term is not too in- 
definite®? and it has received a well known and 
established definition by some courts,°* what consti- 
tutes ‘‘moral turpitude’’ or what will be held such 
is not entirely clear.*° It is a vague term,°° its 
meaning depending to some extent upon the state 
of public morals.** It is defined as anything done 
contrary to justice, honesty, principle, or good 
morals ;®? an act of baseness, vileness, or depravity 
in the private and social duties which a man owes 
to his fellow man, or to society in general, contrary 
to the accepted and eustomary rule of right and 
duty between man and man.®* It has been said that 
the word ‘‘moral’’ does not seem to add anything 
to the meaning of the term, other than that em- 
phasis which often results from tautological ex- 


54. The Yarkand,117 Fed. 336, 341.| 59. Pullman 


{a] Presupposing power of voli- 


_immoral.®§ 


Palace-Car 
Central Transp. Co., 65 Fed. 158, 161 


MORAL—MORAL FRAUD 


pression.*4 Moral turpitude implies something im- 
moral in itself,*® regardless of the fact whether it 
is punishable by law.** It must not merely be mala 
prohibita,®? but the act itself must be inherently 
The doing of the act itself, and not its 
prohibition by statute, fixes the moral turpitude.®° 
Everything done contrary to justice, honesty, mod- 
esty, or good morals is done with turpitude.’° 

Other phrases: ‘‘Good moral character,’’™! ‘‘moral 
and mental improvement,’’*? ‘‘moral and mental 
improvement of men and women,’’’® ‘‘moral and 
natural liberty,’’’4 ‘‘moral character of his act,’’? 
“‘moral eonsideration,’’7® ‘‘moral duty,’’™7 ‘‘moral 
education,’’7® ‘‘moral fraud,’’’® ‘‘moral hazard,’’®° 
‘“‘moral insanity,’’8+ ‘‘morally unfit,’’®? ‘‘moral or 
benevolent object,’’®* ‘‘promotion of any moral or 
benevolent object,’’** ‘‘upright and moral life.’’® 

MORAL CERTAINTY.**® 

MORAL EDUCATION.*? 

MORAL EVIDENCE.®® 

MORAL FRAUD.*® 


Ark: 400, 112 SW 1084; State Bd. of 
Medical Examiners v. Friedman, 150 


‘ 


(OOF Ae 


NA Sieeter necessity. 


tion.—‘“‘It presupposes a power of 
volition and action, under circum- 
stances in which he ought to act, 
but in which he is not absolutely 
compelled to act by overwhelming 
superior force. Indeed, I hardly 
know how a case of physical neces- 
sity can correctly be said to exist in 
cases where an agent is called upon 
to exercise judgment and discretion, 
to act, or not to act. Take the case 
of the master of a ship in a storm 
of imminent peril, where a jettison 
seems reduired, or masts are to be 
cut away to save the ship from 
foundering at sea. The master is 
called upon to act; but even in such 
an extremity he has a choice; and 
when he acts, he acts, properly 
speaking, upon his judgment, under 
a moral, rather than a physical ne- 
cessity. But, in’ ordinary. scases, 
where a master orders repairs or 
supplies for the ship, it would be an 
entire deflection from the true use 
of the language to call it a case of 
So far as the 
master is concerned, it is his duty 
towprocure suitable repairs and sup- 
‘plies™.in order to enable him to save 
the ship™.and prosecute the voyage; 
and this sense of duty, when it be- 
comes imperative by its” urgency 
upon his conseience and judgment, 
constitutes whatiS most appro- 
priately called a mwral necessity. 
No one can correctly say>.in such a 
case, that the master is urrder a 
physical necessity to make the.re- 
pairs, or to procure the supplies. 
The Fortitude, 9 F. Cas. No. 4,953, 
3 Sumn. 228, 248 [quot The Yarkand, 
117 Fed. 336; 3411. 


55. State v. Brandon, 53 N. C. 463, 
467. 

56. Moral turpitude: 
As invalidating contract see Con- 


tracts § 401 text and note 43. 
Crimes involving: 
Generally see Criminal Law § 11. 
Conviction of: 
As affecting: 
Competency of witness 
Witnesses [40 Cye 2205]. 
Credibility of witnesses see 
Witnesses [40 Cyc 2607]. 
As ground for: 
Disbarment of attorney 
Attorney and Client § 42. 
a at of alien see Aliens 


see 


see 


Revocation of physician’s li- 
cense see Physicians and 
Surgeons [30 Cyc 1556]. 

Imputation of as slander see Libel 

Slander § 102. 

57. White v. Andrew, 70 Colo. 50, 
197 P 564. 

58. Ex p. Marshall, 207 Ala. 566, 
98 S 471, 472. 


(a contract to promote public wrong, 
Short of crime, may or may not in- 


volve it. If parties intend such 
wrong, aS where they conspire 
against the public interests by 


agreeing to violate the law or some 
rule of public policy, the act doubt- 
less involves moral turpitude. When 
no wrong is contemplated, but is 
unintentionally committed, through 
error of judgment, it is otherwise); 
In re Hofstede, 31 Ida. 448, 451, 173 
P 1087. 

60. U.S. v. Uhl, 203 Fed. 152, 154. 

61. U.S. v. Uhl, supra. 

62. Bouvier: L..-D. [quot In=re 
O’Connell, 186 Cal. 584, 194 P 1010, 
1012; In re Humphrey, 174 Cal. 290, 
163 P 60, 62; Matter of Coffey, 123 
Cal. 522, 524, 56 P 448]; Moore v. 
State, 12 Ala. A. 243, 67 S 789, 791; 
In re Williams, (Okl.) 167 P 1149, 
1152; State v. Edmunson, 102 Or. 
243, 204 P 619, 620. 

[a] It is not a charge of moral 
turpitude to charge another with be- 
ing a dirty, drunken cur, lying drunk 
around the house more than half the 
time, and to have poisoned all the 
cats and dogs in the neighborhood, 


and to have scalded defendant’s cat, 


and kicked his dog, and to have per- 
secuted a poor woman and robbed her 
of her rights. Baxter v. Mohr, 37 
Misc. 833, 76 NYS 982. 

63. Bouvier L. D. [quot Drazen v. 
New Haven Taxicab Co., 94 Conn. 500, 
111 A 861, 863]; Newell Slander & L. 
(2d ed) § 12 [quot Baxter vy. Mohr, 
37 Mise. 833, 76 NYS 982; State v. 
Mason, 29 Or. 18, 21, 48 P 651, 54 
AmSR 1772]; Ex p. Tsunetaro Ma- 
shida, 277 Fed. 239, 241; Moore v. 
State, 12 Ala. A. 243, 67.S 789, 791: 
Kemp v. Board of Medical Suprs., 46 
Amis: Di) CL) L738), h82i;) In’ re siHiogt 
stedie, 31 Ida. 448, 451, 173 P 1087; 
In re Henry, 15 Ida. 755, 758, 99 P 
1054, 21 LRANS 207; State v. Ander- 
Soa, hid) Kans Ld, 280 Ps 315,875 
Lee v.\ Stanfill, 171 Ky. 71, 186 SW 
1196, 1197; Blackburn vy. Clark, 41 
SW 430; 431, 19 KyL 659; Baxter v. 
Mohr, $7_Misc. 833, 76 NYS 982; 
Jones v. Brinkley, 174 N. CG. .23/ 93 
SE 372,\373; In re Williams, (Okl.) 
167 P 1149, 1152; In re Saddler, 35 
Okl. 510, ‘130 P 906, 908, 44 LRANS 
1195; State v. Mason, 29 Or. 18, 43 
P 651, 652,‘54 AmSR 772. See Gill- 
man v. State, 165 Ala. 135, 51 S 722, 
723; Swope v. State, 4 Ala. A. 83, 58 
S 809, 811. \ 

64. Holloway v. Holloway, 126 Ga. 
459, 565 SH 191, 115 AmSR 102,-7 
LRANS 272, 7. AnnCas 1164; In re 
Williams, (Okl.) 167 P 1149, 1152. 

65. Ex p. Marshall, 207 Ala. 566, 93 


S 471; Pippin v. State, 197 Ala. 613,: 


73.8 340, 342; Fort v, Brinkley, 37 


Tenn. 152, 263 SW 75, 82. 

66. Ex p. Marshall, 207 Ala. 566, 
93 S_471; Pippin v. State, 197 Ala. 
613, 73 S 340, 342; Fort v. Brinkley. 
87 Ark. 400,112 SW 1084,1085; State 
Bd. of Medical Examiners vy. Fried- 
man, 150 Tenn. 152, 263 SW 75, 82. 

67. Ex p. Marshall, 207 Ala. 566, 
93 S 471, 25 ALR 338; State Bd. of 
Medical Examiners v. Friedman, 150 
Tenn. 152, 263 SW 75, 82. 

68. Ex p. Marshall, 207 Ala. 566, 
93 S 471, 25 ALR 338; State Bd. of 
Medical Examiners v. Friedman, 150 
Tenn. 152, 263 SW 75, 82. 

69. Ex p. Marshall, 207 Ala. 566, 
93 S 471, 25 ALR 338. 

70. In re Thompson, 37 Cal. A. 
344, 348, 174 P 86; In re Kirby, 10 
S...D. 322, 328, 414,.73 NW 92, 907, 
39 LRA 856, 859; In re Comyns, 132 
Wash) 3915 e2326 Pi) 269.5 270 tee: 
Hopkins, 54 Wash. 569,103 P 805, 806. 

71. See Good § 16 text and note 58. 

72. Kings County Medical Soc. v. 
Neff, 34 App. Div. 83, 86, 53 NYS 1077. 

73. See Improvement § 5 text and 


note 75. 
74 Snyder v. Warford, 11 Mo. 
513, 515, 49 AmD 94 (defined by 


Burlanaqui as ‘‘the right which na- 
ture gives to all. mankind of dispos- 
ing of their persons and property 
after the manner they judge most 
consonant to their happiness, on con- 
dition of their acting within the 
limits of the law of nature, and that 
they do not in any way abuse it to 
the prejudice of any other man’’). 

“Liberty” defined see 37 C. J. p 159. 

75. Ritter v: New York Mut. L. 
Ins. Co., 69 Fed. 505, 506. 

76. See cases infra this note; and 
Contraéts § 219. 

[a] “Moral consideration” distin- 
guished from “moral obligation.”— 
Kern’s Hst., 171 Pa. 55, 62, 33 A 129. 

77. Fischer: v. Union Trust Co., 
138 Mich. 612, 101 NW 852,/ 853, 110 
AmSR 329, 68 LRA 987. 

“Duty” defined see 19 C. J. p 841. 

78. See Education 19 C. J. p 1015 
text and note 78. 

72. See Fraud § 5 note 35 [al]. 

80. See Hazard 29 C. J. p 236 text 
and note 17. 

81. See Insane Persons § 24. 

82. ‘Samson vy. Columbia Univ., 
101 Misc. 146, 167°: NYS 202, 205. 
Tyee State v. Gager, 28 Conn. 232, 

84. State v. Gager, supra. 

Sie U. S. v.. Kichin, 276 Fed. 818, 


86. See Certainty 11 C. J: p 176 
text and notes 74-77, | 

87. See Education 19 C. J. p 1015 
text and note 78. 

88. See Moral ante p 211. 

89. See. Fraud § 5 note 35 [a]. 
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For later cases, developments and changes in the law sce cumulative Annotations, same title, page and note number, . 


MORAL HAZARD—MORATORIUM 


- MORAL HAZARD. 
- MORAL INSANITY. 

MORALITY.°2 The rule which teaches us to live 
soberly and honestly;®* that science which teaches 
men their duty, and the reason of it.®4 

MORAL LAW.®® 

MORAL MARRIAGE. 

MORAL NECESSITY.®7 

MORAL OBLIGATION.9°s 

MORAL POWER.®? 


90. See Hazard 29 C. J. p 236 text Interest 8 164 


(war 


(AVChe] 1273 


MORAL TURPITUDE.1 

MORA REPROBATUR IN LEGE.2 

MORATORIA. In Spanish law, the extension of 
time formerly conceded by the king, for the dis- 
charge of debts.% 

MORATORIUM.‘ A term designating a suspen- 
sion of all, or of certain, legal remedies against 
debtors, sometimes authorized by law during times 
of financial distress,® especially when incident to, 
or caused by, a war,® such as the World War.’ 


as affecting [a] Federal statute. — Soldiers’ 


and note 17. 
91. See Insane Persons § 24. 


Moral insanity as defense to homi- 


cide see Homicide § 17. 
92. See Moral ante p 211. 
Contracts against 
Contracts §§ 401-403. 


93. 6 Horne’s Works. Charge to 


Clergy of Norwich [quot Lyon v. 


Mitchell, 36 N. Y. 235, 237, 93 AmD 
502 (“It hath for chief virtues, jus- 
tice, prudence, temperance and for- 


“knowledge” 
and “religion.”—‘‘The three things so 
declared to be essential to good goyv- 
ernment are ‘religion, morality, and 
words 
stand in the same category, and in 
the same relation to the context: and 
if one of them is used in its generic 
or unlimited sense, so are all three. 
That the word ‘knowledge’ and the 
that. 
The méaning 
is, that true religion, true morality, 
and true knowledge shall be pro- 
moted, by encouraging schools and 


titude’’) ]. 
[al Compared with 


knowledge.’ These three 


word ‘morality’ are used in 


sense, is very plain. 


means of instruction. The last 


named of these three words, ‘knowl- 


edge,’ comprehends in itself all that 


is comprehended in the other two 
words, ‘religion’ and ‘morality,’ and 
which can be the subject of human 
True religion includes 

All that is compre- 
hended in the word ‘religion,’ or in 


‘instruction.’ 
true morality. 


the words ‘religion and morality,’ 


and that can be the subject of hu- 


man ‘instructions,’ must be included 
under the general term ‘knowledge.’ 


Nothing is enjoined, therefore, but 
the encouragement of means of in- 
struction in general ‘knowledge’—the 
The fair inter- 
pretation seems to be, that true ‘re- 


knowledge of truth. 


ligion’ and ‘morality’ are aided and 
promoted by the increase and diffu- 


sion of ‘knowledge,’ on the theory 


that ‘knowledge is the hand-maid of 
virtue, and that all three—religion, 
morality, and knowledge—are essen- 
tial to good government.” Cincin- 
nati Bd. of Education v. Minor, 23 
Oh. St. 2114, 243, 13. AmR 233. See 
Knowledge 35 C. J. p 919; Religion 
[34 Cye 1110]. ; 

94. 1 -Paley Mor. Ph. c 
Lyon v. Mitchell, 36 N. ¥. 235, 238, 
33 AmD 502]. 

95. See Moral ante p 211. 

96. See Moral ante p 211. 

97. See Moral ante p 211. 

98. See Contracts § 219. 

99. See Moral ante p 211. 

1. See Moral ante p 211. 

2. A maxim meaning “Delay is 
reprobated in law.” Burrill L. D. [cit 
Jenkins Cent. 51 case 97]. 

3. Escriche Diccionario. See 
Moritorium post this page. 

4. Cross references: 

Army and Navy § 324 (exemption 
from arrest on civil process of 
persons in military or naval sery- 


ice). 

Attachment § 22 note 86 [f] (as to 
person in the military or naval 
service). 

Bills and Notes §§ 614-625 (days of 
grace), 1075-1078 (when right of 
action accrues). 

Constitutional Law § 754 (constitu- 
tionality of statutes suspending 
right of action). 

Executions § 142 

. running time for issuance). 

Exemptions § 59 (as to persons in 
military or naval service). 


(suspension of 


morality see 


1 [quot 


running of interest). 


Landlord and Tenant § 1318 (action 
for rent under English Postpone- 


ment of Payments Acts), § 1165 

(emergency rent laws). 
Limitations of Actions §§ 463-471 

(suspension of operation of statute 

of limitation during war). - 
Payment [30 Cye 1184] (time of pay- 

ment generally). 

5. Bouvier Ll. D. 

[a] “Etymologically, the word 
Moratorium is derived from the 
Latin word moratorius, denoting de- 
lay and, in the legal sense, it signi- 
fies the legal title to delay in mak- 
ing due payment, or a legislative 
authorization of, suspension of pay- 
ment.” Chapman y. Purtell, (Man.) 
22 DomLR 860, 865 note. 

[b] Emergency rent 
Maxwell v. Brayshaw, 49 App. (D. C:) 
57, 258 Fed. 957 (Rent Profiteering 
Statute of 1918 [40 St. at L. 593 
c 90]). See Peo. v. Murphy, 194 
App. Div. 530, 186 NYS 38; Peo. v. 
La Fetra, 194 App. Diy. 523, 186 NYS 
58; Kuenzli v. Stone, 112 Misc. 125, 
182 NYS 680. See also Landlord and 
Tenant §§ 1165-1182. 

6. Ala.—Hudspeth v. Davis, 41 
Ala. 389. 

Ark.—Burt v. Williams, 24 Ark. Dale 
epee Ser lngton v. Priest, 13 Fla. 
lowa.—Steffenbiel  v. Gifford, 23 
Iowa 515; Abrahams y. Bartlet, 18 
Iowa 513; Butler vy. McCall, 15 Iowa 
430; McCormick v. Rusch, 15 Iowa 
127, 83 AmD 401; Lucas v. Casady, 
12 Iowa 567. 

. Ky.—Barkley vy. Glover, 4 Metce. 
44; Johnson v. Higgins, 3 Metc. 566. 

La.—Johnson v. Duncan, 3 Mart. 
530, 6 AmD 675. 

Miss.—Coffman y. Kentucky Bank, 
41 Miss. 212, 90 AmD 371. 

Mo.—Reed v. Wangler, 46 Mo. 508; 
Piper v. Aldrich, 41 Mo. 421; Donell 
v. Stephens, 35 Mo. 441; Bruns v. 
Crawford, 34 Mo. 330; Stevens v. An- 
drews, 31 Mo. 205; Lindsey v. Bur- 
bridge, 11 Mo. 545; Edmondson v. 
Ferguson, 11 Mo. 344, 

N. C.—Barnes v. Barnes, 53 N. (Ge 
366; Jones y. Crittenden, 4 N. GC. 55, 
6 AmD 531. 

Pa.—Sheetz v. Wynkoop, 74 Pa. 
198; Davidson vy. Barclay, 63 Pa. 
406; Drexel v. Miller, 49 Pa. 246; 
Lewis v. Lewis, 47° Pa. 127: Coxe Vv. 
Martin, 44 Pa. 322; Breitenbach Ve. 
Bush, 44 Pa. 313,.84 AmD 442: Bunn 
v. Gorgas, 41 Pa. 441; Billmeyer vy. 
Evans, 40 Pa. 324; Clark vy. Martin, 
3 Grant 393; Matter of Smith, 6 
Phila. 104; Semple v. Elsasser, 6 
Phila. 13; Irvine v. Pumroy, 5 Phila, 
329; Miller v. Ripka, 4 Phila. 309; 
Heck v. Fink, 1 Woodw. 102; Mechan- 
ics’ Sav. Bank vy. Sallade, 1 Woodw. 
23; Hunter v. Yoder, 1 Woodw. 6. 

S. C-—Barry v. Iseman, 48 S. @. L. 
129, 91 AmD 262; State v. Carew, 47 
S. C..L. 498, 91 AmD 245; Kirkpat- 
TICK ev irb yar eS Own 205. 

Tex.—Levison v. Krohne, 30 Tex. 
714; Culbreath yv. Hunter, 30 Tex. 
713; Levison v. Norris, 30 Tex. WAS 
Canfield v. Hunter, 30 Tex. 712; Luter 
v. Hunter, 30 Tex. 688, 98 AmD 494; 
ishsmxe v. Ussery, 25 Tex. Suppl. 


Wis.—Hasbrouck y. Shipman, 16 
Wis. 296. 

See also cases infra note 7. 

7. Wenatchee Produce Co. v. 
Great Northern R. Co., 271 Fed. 784; 
and cases infra this note. 


statutes.— 


and Sailors’ Civil Relief Act of 1918. 
Howie Min. Co. v. McGary, 256 Fed. 
38; Wood vy. Vogel, 204 Ala. 692, 87 
S 174; Mader v. Christie, 52 Cal. A. 
138, 198 P 45; Riordan v. Zube, 50 
Cal. A. 22, 195 P 65; Harrell v. 
Shealey, 24 Ga. A. 389, 100 SE 800: 
Eureka Homestead Soc. v. Clark, 145 
La. 917, 83 S 190; Kendall v. Bolster, 
239 Mass. 152, 131 NE 319; John 
Hancock Mut. L. Ins. Co. v. Lester, 
234 Mass. 559, 125 NE 594: Morse 
v. Stober, 233 Mass. 223, (123 SNE 
780, 9 ALR 78; Hoffman v. Charles- 
town Five Cents Bank, 231 Mass. 
324, 121 NE 15; Shanahan vy. Chand- 
ler, 218 Mass. 441, 105 NE 1002; 
Chance v. Hawkinson, 149 Minn. 91, 
182 NW 911; Taylor v. McGregor 
State Bank, 144 Minn. 249, 174 NW 
893; State v. Klene, 201 Mo. A. 408, 
212 SW 55; Steinfield v. Massachu- 
setts Bonding, etc., Co.. 79 N. H. 422, 
112 A 800; Alzugaray v. Onzurez, 25 
N. M. 662, 187 P 549; Dietz v. Treu- 
pel, 184 App. Div. 448, 170 NYS 108; 
Post _v. Thomas, 183 App. Div. 525. 
170 NYS 227; Davison v. Linch, 103 
Misc. 311, 171 NYS 46; Olson v. 
Gowan-Lenning Brown Co., 47 N. D. 
544, 182 NW 929; Thress v. Zemple, 
42 N. D. 599, 174 NW 85, 9 ALR 1: 
Wells v. McArthur, 77-Okl. 279, 188 
P 322; Bulgin v. American Law 
Book Co., 77 Okl. 112, 186 P 941; 
Pierrard v. Hoch; 97 Or! 71,184 Pe 
494, 191 P 328; Ilderton v. Charleston 
Cons RO Con miss Sarcuno 1. don asin} 
282; Bassham y. Evans, (Tex. Civ. 
A.) 216 SW 446; Kuehn v. Neuge- 
bauer, (Tex. Civ. A.) 216 SW 259; 
Gilluly v. Hawkins, 108 Wash. 79, 
182 P 958; Korkel v. State, 168 Wis. 
335, 170 NW 715. ¢ 

[b] Fowa statute.—Studt v. True- 
blood, 190 Iowa 1225, 181 NW 445. 

[c] New Jersey statute.—Hitch- 
cock v. American Pipe, etc., Co., 89 
N. J. Eq. 440, 105 A 655 [rev on other 
grounds 90 .N. J. Eq..576, 107 A 
267]. ‘ ; 
{d] North Drekota  statute.—ot- 
son vy. Gowan-Lenning Brown Co., 47 
N. D. 544, 182 NW 929; Strand v. 
Larson, 45 N. D. 7, 176 NW 736. 

[e] Oregon statute.—Pierrard§ vy. 
Hoch, 9% ‘Or. 171, 184) P4945, 09) PS 
328; Gearin v. Fleckenstein, 89 Or. 
146, 173 P 569. ‘ 

{f{] Pennsylvania statute.—Daron 
v. Prudential Ins. Co., 26 Pa. Dist. 
691. 

[g] South Dakota statute.—Gran- 
ger v. Luther, 42 S. D. 636, 176 NW 
1019. 

[h] Wisconsin statute.—Konkel vy. 
State, 168 Wis. 335, 170 NW 715. 

[i] English statutes; proclama- 
tions.—(1) Postponement of Pay- 
ments Act of 1914 (4 & 5 Geo. Ve 11) 
and proclamations thereunder. Bar- 
nard v. Foster, [1915] 2 K. B. 288; 
Irish Land Commn. vy. O’Neill, [1915] 
2 Ir. 66; Gramophone Co., Ltd. v. 
King, [1914] 2 Ir. 535; Bor v. Hayes, 
49 Ir. L. T. 63; Sileock v. Christie, 48 
Ir, L. TT. 227; Credito Italiano v., 
Swiss Bankverein, 85 L. J. K. B. 
1477; J. & P. Coats, Ltd. v. Direction 
der Disconto Gesellschaft, 85 L. J. 
Ke Br 9735 ¢Happe sive Manasseh, 84 
L. J. K. B. 24895; Allen v. London 
County, ete, Banks) 640i) edi a Kniss 
1286; In re Sahler, 84 L. J.'K. Be 
1275; Auster (1914), Ltd. ‘v. London 
Motor Coach Works, Ltd, 84: L. J. 
K. B. 580; Durell v. Gread, 84 L. J. 
K. B. 130; Credito Italiano v. Swiss 
Bankverein, 31 T. L. R. 544; Plach 


ot 41 C3.) 


MORBID DELUSION.’ 


MORDAZA. An instrument, much used by the 
Spanish Inquisition, and placed in the mouth to 1m- 


pede speech.?® 


MORE.!° 
degree.1! 
Vv. London, etc, Bank, 31 T. bL. R. 
dad Shottland v. Cabins, Ltd. 31 


R. 297; Leader v. Disconto- 


Wy 
Gosonackar Siler: 83; Softlaw ; 


v. Morgan, 31 T. L. R. 54. See also 
Halsbury L. Eng. tit Contracts par 
909. (2) Courts (Emergency Pow- 
ers) Act of 1914 (4 & 5 Geo. V c 78). 
Braybrooks v. Whaley, [1919] 1 K. B. 
485; Barnard v. Foster, [1915] 2 
K. B. 288; Dobb v. Henry Dobb, Ltd., 
[1918] 1 Ch. 443; In re Farnol Eades 


InVine mC Oneutae [LOO de Ll Chores 
Gordon v.,Kirk, [1918] 2 Ir. 455; 
National Bank, = Lid) vs; Clattey, 


[1917] 2 Ir. 281; Reversionary Inter- 
est Soc., Ltd. v. Unwin; 87 L. J. Ch. 
235; De Fonblanaue v. Hall, 87 L. J. 
Ch. 16; Burgess v. O. H. N. Gases, 
Dtdess) Da Ree 59s (3) Courts 
(Emergency Powers) Act of 1916 
(6 & 7 Geo. V. c 13). Braybrooks v. 
Whaley [1919] 1 K. B. 435; Revell 
v. Bethell, [1918] 1 K. B. 638; Tozer 
Viv iolan bI918 Ie 2 Ch. 75% In re:Jiob- 
son, 87 L. J. Ch. 251; Reversionary 
Interest Soec., Ltd. v. Unwin, 87 L. J. 
Ch. 235; De Fonblanque v. Hall, 87 
L. J. Ch. 16; Schofield v. Maple Mill, 
Ltd., 34 T. L. R. 423; Daniell v. Car- 
fer.) [1918]: W. N. 3380: (4):-Courts 
(Emergency Powers) Act of 1917 
(7 & 8 Geo. V. c 25). Brightman & 
Comrutd va. bates PleLod docks 1857463" 
In re. A Debtor, [1919] 1 K. B. 169; 
Boyce: y. Hill... [1918] 2 K.: B.. 616; 
Metropolitan Electric Suvply Co. v. 
London County, [1919] 1 Ch. 357; 
Electric Pavilions, Ltd. v. Lorden, 
ELOT8I4 2. Ch. 3993) (Gordon v...Kirk, 
[1918] 2 Ir. 455; Herman v. Morris, 
35 TL, R328; Director. of Public 
Prosecutions v. Ford, 35 T. L. R. 206; 
Wauters v. Association Interna- 
tionale D’Agencies, 34 T. L. R. 577; 
Atty.-Gen. v. Moresby, [19191 W. N. 


69. (5) Increase of Rent and Mort- 
gage Interest Act of 1915 (5 & 6 
Geo. V_c 97). Artizans, ete., Co., 


Ltd. v. Whitaker, [1919] 2 K. B. 301; 
London County, etc.. Bank, Ltd. v. 
Tompkins, [19181 1 K. B. 515; Welby 
v. Parker, [1916] 2 Ch. 1; Cork Im- 
proved Dwellings Co. v. Barry, 
[1919] 2 Ir. 244; National Bank, Ltd. 
vVevClafiey; [19L%] 2 .Ir. 281: Crook wv: 
Whitbread, 88 L. J. K.,B. 959; King 
v. York, 88 lL. J. K. B. 839; Bridges 


we Chambers, .88°¢Ee Jz, KK. Bi} 1500; 
Westminster, ete., Inv. Co.. Ltd. v. 
Simmons, 35 T. L. R. 669; Vernon 
inv. ASSOC; eva) Welch, 35. TW mit: 
511; Harcourt v. Lowe, 35 T. L. R. 
255; Steel v. Mahoney, 34 T. L. R. 


327: Epsom Grand Stand Assoc., Ltd. 
v. Clarke, [19191 W. N. 170; Flanna- 
gan v. Shaw, [19191 W. N. 139; Sut- 
ton v. Hollerton, [1918] W. N. 237: 
Rex iv. Rogers, - [1918] wW. N. 128. 
(6) Increase of Rents and Mortgage 
Interest Act of 1918 (8 Geo. V ec 7). 
Stovin v. Fairbrass, [1919] W. N. 68. 
(7) Increase of Rents and Mortgage 
Interest Act of 1919 (9 Geo: V ¢ 7). 
Epsom Grand Stand Assoc., Ltd. v. 
Clankets [artes oINi il 710 Dobson v. 
Richards, [1919] W. N. 166; Scott 
v. Austin, [1919} W. N. 85. 

fj] Alberta statutes.—(1) Volun- 
teers and Reservists Relief Act of 
1916. Metalsinvs sHrost,  /fl9ion) 92 
WestWkly 247; Camrose Stock, etc., 
Farm v. Claxton, [1919] 1 West Wkly 
984; Ancelle v. Ancelle, [1919] 1 
WestWkly 620; Re Mortgage Co., 
abe aCe yy fa WestWkly 8; Mutual L, 
ASSUriy ‘COs sv Blackett, PLOLS Tee, 
WestWkly 521; General Financial 
Corp. v. Wood, [1918] 1 WestWkly 
780; British Columbia L. Assur. Co. 
v. Davis, {1917] 3 WestWkly 661; 
Royal Trust Co. v. Fraser, 12 Alta. 
L. 109, [1917] 3 WestWkly 48: Mer- 
chants Bank v. Arnold, 11 Alta; L. 


Greater in amount, extent, number or 


MORBID DELUSION—MORE 


More or less.’? 
obvious meaning an expression which shows that the 
parties were to run the risk of gain or loss, as there 


Generally in its plain and most 


might happen to be an excess or deficiency in the 


estimated quantity;'* words of safety and precau- 


tion and intended to cover some slight or unimpor- 


24, [1917] 2 WestWkly 39; Calgary 
Brewing, eter COE: MeManus, 10 
Alta. L. 1, 29 DomLR 455, 34 WestLR 
1027, 10 WestWkly 969. (2) War 
Relief Act of 1918. Re War Relief 
Act, 13 Alta. L. 308, 40 DomLR 542, 
[1918] 2 WestWkly 475. 


{k] British Columbia statutes.— 
(1) Moratorium Act of 1915. Re 
Canada Permanent Mortg. Corn. 9 


WestWkly 180. (2) War Relief Act 
of 1916. Mariacher v. Gray, 26 B.C. 
332, [1919] 1 WestWkly 505; Mclen- 
nan, McFeely & Co., Ltd. v. Colpitts, 
25 B.C. 459; Bouch v. Rath, 25 B. C. 
445; Pilkineton v. Kent, 25 B. C. Bie, 
[1918] 3 WestWkly 584; Anderson v. 
Stollery, [1918] 3 WestWkly 580; 
Royal Bank v. Gold, 25 B. C. 409. 41 
DomLR 276, [1918] 2 WestWkly 745; 
Mortgage Co. of Canada v. Hall, 25 

. C. 280; Inman v. Western Club. 25 
Be C.427.6")40) DombLRi sya ifovsqoy2 
WestWkly 582; John Hing Co. v. Sit 


Way, 25 B. 153, [1918] 1L°“West 
Wkly 978; Bell v. Johnston Bros., 
Ltd., 25 B. C. 82, [1918] 2 WestWkly 


549; Walker v. British Canadian Se- 
curities, 24 B. C. 119; North Ameri- 
ca L. Assur. Co. v. Gold, 24 B. C. 50, 
84 DomLR 735, [1917] 2 WestWkly 
615; Parsons v. Norris, 24 B. C. 41, 
38 DomLR 598, [1917] 2 WestWkly 
606; Buntzen v. Hill-Tout, 33 DomLR 
383, [19171 2 WestWkly 286; Re 
Smith, 23 B. C. 547, 31 DomLR 702, 
[1917] 1 WestWkly 332; Re War 
Relief Act, etc., 23 B. C. 255, 30 Dom 
LR 278, 10 WestWkly 1329; Cope- 
thorne v. Elliott, 28 DomLR 773, 34 
WestLR 943; Hunt v. Royal Bank, 
20> B.ACS 236.) FLOLSY) 2 West kiy 
547; “Re? War Relief t Act) [1918 3 
WestWkly 475; Re Winding Up Act, 
[1918] 1 WestWkly 779; Merchants 
Bank v. Eliot, [1918] 1 WestWkly 
698; Blackett v. Westcote, [1917] 3 
WestWkly 460; Nelson v. Balderson, 
[1917] 3 WestWkly 448; Baker v. 
Eadie, [1917] 2 WestWkly, 1013; Hun- 
ter (iv. SPoint: Grey; [19L77/ 1 > west 
Wkly 1244; Re Canada Permanent 


Mortg. Co., 9 WestWkly 180. (3) 
War Relief Act of 1917. Bell v. 
JONNStOnNe bros. atd,,. e 25 erS O.erees 
[1918] 2 WestWkly 549; Inman v. 
ee Club, [1917] 3 WestWkly 


[1] Manitoba statutes.—(1) Acts 
Respecting Contracts or Moratorium 
Act of 1914. Harris v. Dalgleish, 37 
DomLR 194, [1917] 3 WestWkly 439; 
Great West L. Assur. Co. v. Howden, 
35 DomLR 617, [1917] 1 WestWkly 
1531; Holmes v. Barnett, 27 Man. 558, 
[1917] 2 WestWkly 881; MclIvor v. 
Parker, [1917] 1 WestWkly 1399; 
Campbell v. Roubert, 26 Man. 38, 25 
DomLR 652, 9 WestWkly 855; Ronald 
v. Lillard, 25 Man. 393, 23 DomLR 
392, 30 WestLR 382, 7 WestWkly 
1128; Re Real Property Act, 22 Dom 
LR 921, 31 WestLR 966; Haight v. 
Davies, 25 Man. 187, 22 DomLR 507, 
30 WestLR 565, 7 WestWkly 1154; 
Chapman vy. Purtell, 25 Man. 76. 22 
DomLR 860, 80 WestLR 122, 7 West 
Wkly 1155; Stanley v. Struthers, 22 
DomLR 60, 7 WestWkly 1060; Slo- 
bodian v. Harris, 25 Man. 74, 21 
DomLR 75, 30 WestLR 381, 7 West 
Wkly - 1017; Ledoux v. Cameron, 25 
Man. 71, a1 DomLR 864, 30 WestLR 
774, 7 WestWkly 687; Maxwell v. 
Cameron, 20 DomLR 71, 7 WestWkly 


365" Armstrong v. Siebels, 24 Man. 
782; United Investors v. Gaynor, 24 
Man. 781; Vivian, v. Strain, 9 West 


Wkly 1174 mem; Fisher v. Ross, 24 
Man, 7738, 19 DomLR 69, 7 WestWkly 
359. (2) War. Relief ‘Act of: 1915. 
Kirst Nat. Inv. Co. v. Oddson, 48 
DomLR 732, [1919] 3 WestWkly 591; 
Jamison v. Moore, [1919] 2 West 


Wkly 49; Stokes v. Leavens, 28 Man. 
479, 40 DomLR 23, [1918] 2 West 
Wkly 188; Palmason v. Kjernested, 
28 Man. 429, 39 DomLR 2387, [1918] 
1 WestWkly 607; Douglas v. O’Brien, 
27 Man. 46; Canadian Credit Men’s 
Trust Assoc. v. Anderson, 37 DomLR 
805; Harris v. Dalgleish, 37 DomLR 
194, [1917] 3 WestWkly 439; Great 
West L. Assur. Co. v. Howden, 35 
DomLR 617, [1917] 1 WestWkly 
1531; Gregory v. Nicholson, 28 Man. 
126, 35 DomLR 565, [1917] 3 West 
Wkly 8; Shipman v. Imoperial, etc., 
Trust Cot 3) DemERi13si% [19st 
WestWkly 297; Patterson v. Wick- 
son, 10 WestWkly 875; Colonial Inv., 


etc., Co. v. Richardson, (Sask.) 
[1918] 2 WestWkly 389. See Hewitt 
v. Dodge; 133 Minn. 171, 157 NW 


1080 (referring to this statute). (3) 
Volunteers and Reservists Act of 
1916. Colonial’ “Invi, [eter 7Co. ve 
Richardson, supra; Patterson  v. 
Wickson, 10 WestWkly 875. 

[m] Ontario statutes.—Mortgagors 
and Purchasers Relief Act of 1915. 
Re Shepard, 42 Ont. L. 184; Appelbe 
v. Windsor: Security Co., 40 Ont. L. 
548, 13 OntWN 139, 239; George v. 
Lang, 36 Ont. L. 180, 30 DomLR 502; 
Re Sharpe, etc, 17 OntWN 110; 
Young v. Harty, 12 OntWN 17; In re 
Wade, 11 OntWN 418.-— 


{n] Saskatchewan statutes.—(1) 
Volunteers and Reservists Relief 
Act of 1916. Colonial Inv., etc., Co. 


v. Smyth, 11 Sask. L. 186, 40 DomLR 


586, 2 WestWkly 482; Rose v. Ed- 
monds, £1919] 3 WestWkly 47; 
Sutherland v. Jackson, [1917] 3 


WestWkly 656; Re Canada L. Assur. 
Co., [1917] 38 "WestWkly 349; Mc- 
Causland v. Griffiths, [1917] 3 West 
Wkly 52; Re Land Titles Act, [1917] 
2 WestWkly 1089; Quebec Bank v. 
Milding, 10 Sask. L. 227, 33 DomLR 
694, [1917] 2 WestWkly 390; North- 
éern Trust)Co. vi" Peart; 10-Sask? “i: 
69, [1917] 1 WestWkly 1415; Alton 
v. Skelton, -10 Sask, L.. 57, [1917] 1 
WestWkly 1389; Riach v. Elliott, 9 
Sask. L. 408, 31 DomLR 681, [1917] 
1 WestWkly 591. (2) _Governor's 
proclamation of 1914. Re Morato- 
rium Proclamation, 7 WestWkly 795. 

[o] Australian statutes.—War Pre- 


cautions (Moratorium) Regulations 
of 1916. Worrall v. Commercial 
Banking Co., 24 Austr. C. L. R. 28; 


In re’ Allen, 23° Austr C."L. Bi 220: 
Clarke v. Union Bank, Ltd. 23 
AUS trie Cie Diets a In re Hynds, 22 
Auster Chl Riess 
p) Caplin ohana v. Spit- 
zel, 170 NYS 467 (decree of king). 
fa] France.—Foster v. Compagnie 
Frangaise de Navigation a Vapeur, 
237 Fed. 858. 

Sh 
§§ 5 

oF heoniehe Diccionario. 

10. “hess” and “more” as words 
of contrast see Less 36 C. J. p 990. 

11. Century D. See Mershon v. 
Williams, 62 N. J. Li 779, 782, 42 A: 
778; Morris v. Highth Ave. R. Co., 68 
Hun 39, 43, 22 NYS 666. 

[a] Context and approved usage 
should be considered. Culbertson v. 
Kinevan, 78 Cal. 68, 71, 14 P 364. 

12. See Less 36 C. J. p 990. 

More or aris 
Boundaries § 4 
Contracts § 492 text and note 84. 
Deeds § 262. 

Fraud § 103 text and note 98. 
Judicial Sales § 81 text and note 78. 
Sales [35 Cye 206]. 

Vendor and Purchaser [39 Cye 13131. 

13. Harrison y. Talbot, 2 Dana 
(Ky.) 258, 261. 

[a] Construed according to intent. 
—‘‘There are cases where such terms. 


gous see Insane Persons 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 


MORE—MORS DICITUR ULTIMUM SUPPLICIUM 


tant inacecuracy;!4 words used in contracts or con- 
veyances, to qualify the representation of quantity 
in such a manner that, if made in good faith, neither 
_ party should be entitled to any relief on account of 
~ deficiency or surplus.1® 

Other phrases: ‘‘More favorable “judgment,’’!® 
“more interior part,’’!* ‘‘more necessary public 
use,’’1® ‘‘more particularly deseribed,’’!® ‘‘more re- 
mote than brothers’ and sisters’ children,’’?° 
“*“more’ testimony,’’?? ‘‘more than eight miles,’’?? 
“more than fifteen days,’’?% ‘‘more than five 
years,’’** ‘‘more than 14 days,’’?> ‘‘more than 
ninety days,’’?* ‘‘more than one,’’?7 ‘‘more than 
one phalange,’’?® ‘‘more than one year,’’?? ‘‘more 
than ordinary caution,’’*° ‘‘more than ten years,’’*? 
‘“‘more than three single strands or cords,’’%? ‘‘no 
more,’’*> ‘‘no more and no less,’’** ‘‘not more 
hazardous.’ ’%5 

MORE OR LESS.*¢ 

MOREOVER. Also;%" besides;*® besides this;%? 
beyond this;#° beyond what has been said;*#+ fur- 
ther;42 furthermore;** in addition;** in addition 
thereto ;*> likewise.*® 

MORES. When applied to an individual a word 
always used to signify morals; and where clearly 
used with a reference to a large body it includes all 


[41 C.5.] 215 


that larger circle that for want of a more precise 
and distinct term we call manners.*? 

MORE WILL. Such will as is a composite and 
superserviceable instrument, which becomes fixed, 
stationary, and irrevocable in its clause of revoca- 
tion while the remainder is ambulatory.*§ 

MORGUE.*? A place where the bodies of persons 
found dead are kept for a limited time and exposed 
to view, to the end that their friends may identify 
them.°° 

MORMON. A member of the Church of Jesus 
Christ of Latter-Day Saints, because of a belief in 
the Book of Mormon, which, it is claimed, is a sacred 
history of the ancient inhabitants of America.®+ 

MORNING. A term meaning any time from sun- 
rise until twelve o’clock.®? 

MORON.®* In medical jurisprudence, one whose 
intellectual development proceeds normally up to 
about the eighth year of age, and, then arrested, 
never exceeds that of a normal child of about twelve 

ears.°* 

MORPHINE.*®*> A word in common use™® with a 
well defined meaning ;°" an alkaloid, the most impor- 
tant narcotic principle of opium.®8 

MORS DICITUR ULTIMUM SUPPLICIUM.®® 


as ‘about’ and ‘more or less’ when 18. Marin County Water Co. v.| 345, 112 NE 1037, 1040, LRA1917A 
used in contracts to qualify the} Marin County, 145 Cal. 586, 79 P 282, | 486. 

stated quantity or number are given| 283. : 46. Standard D. [auot Chryssikos 
the meaning of an approximation 19. Sweet v. Marsh, 133 App. Div.| v. Demarco, 134 Md. 533, 544, 107 A 
with the stated quantity or number | 315, 117 NYS 930, 934. 358]. 

as a fixed basis for such approxima- 20. Dombrovski v. Baltimore, 141 47. Ex p. Wrangham, 2 Ves. Jr. 
tion, and there are other cases where} Md. 422, 118 A 861, 862. : 609, 622, 30 Reprint 803. 

such terms are treated aS a mere es- 21. ylor v. Taylor, 138 “Mich. 48. Bates V. nla ckins. 129), RB.) dee 


timate of an unknown and indefinite 
quantity or number which the parties 
have agreed shall be the subject- 
matter of the contract. Each _ defi- 
nition may be soundly applied ac- 
cording to the intention of the parties 
which must be ascertained from all 
the terms of the contract.” Mosby 
rey Smith, 194 Mo. A, 20, 28, 186 SW 
4 


14. Oakes y. De Lancey, 133 N. Y. 
227, 230, 30 NE 974, 28 AmSR 628, 
To like effect White v. U. S., 38 Ann. 
CD: iC) 134,4135)% Wilson: vy. Rafter, 
188 Mo. A. 356, 174 SW 137, 139 [cit 


Cyc}. 

15: Stebbins v. Eddy, 22 F. Cas. 
No. 13,342, 4 Mason 414, 421 [quot 
Jones v. Plater, 2 Gill (Md.) 125, 
128, 41 AmD 408]. See Frederick v. 


Youngblood, 19 Ala. 680, 682, 54 AmD 


209. 

fa] As used in contracts relating 
to personalty, and as applied to 
quantity, the term is to be construed 
as qualifying a representation or 
statement of an absolute and definite 
amount, so that neither party to a 
contract can avoid it or set it aside 
by reason of any deficiency or sur- 
plus occasioned by no fraud or want 
of good faith, if there is a reason- 
able approximation to the quantity 
specifically stipulated in the contract. 
Hardy v. U. S., 9 Ct. Cl. 244, 252; Chi- 
cago v. Galpin, 183 Ill. 399, 408, 55 
NE 731; Cabot v. Windsor, 1 Allen 
(Mass.) 546, 550 [auot Hackett v. 
State, 103 Cal. 144, 150, 37 P 156). 

[b] Following a numeval ‘‘more 
or less” conveys the meaning of 
estimate of probable distance or 
amount. The idea of nearness is 
suggested but that of fixedness is 
excluded, and, where the question at 
issue in the controversy is one of 
distance, it is a question of fact for 
the jury to determine as to what is a 
reasonable limit in connection with 
the subject matter and surrounding 
facts and circumstances of the par- 
ticular case. Geiger v. Kaestner, 148 
Tll. A. 529, 532; Santa Paula Commer- 
cial Co. v. Parkhurst-Davis Mercan- 
tile Co., 86 Kan. 328, 120 P 347, 348. 

16. Baxter v. Scoland, 2 Wash. T. 
86, 90, 3 P 638. 

17. S. v. Bearse, 24 F. Cas. No. 
14,552, 4 “Mason 192. 


Ta 
658, 101 Nw 832, 835. 
22. Cleveland, etc., R. Co. v. Weils, 


65 Oh. St. 3138, 319, 62 NE 3382, 58 
LRA 651. 

23. Pedreck v. Shaw, 2 N. J. L. 
BT ASO 


24. Bauserman v. Blunt, 147 U.S. 
647, 13 SCt 466, 37 L. ed. 316. 
25. Rex v. Johnston, (N. 8S.) 18 

CanCrCas 179. 

: 26. Lang v. Phillips, 27 Ala. 311, 
14. 
27. Hicks v. Krigbaum, 13 Ariz. 

237, 108 P 482, 486. 

28. Brugioni v. Saylor Coal Co., 

198 Iowa 1385, 197 NW 470, 471. 

293. Pappas v. General Market Co., 

104 Wash, 116, 176 P 25, 26 


30. Quinn v. New York City R. 
Co., 94 NYS 560, 561. 

31. Campbell Real Est. Co. v. 
Wiley, (Tex. Civ. A.) 83 SW 251, 252. 


. Wertheimer v. U. S., 68 Fed. 


See No [29 Cyc 1051 note 17]. 
See No [29 Cyc 1051 note 17]. 
See Not [29 Cye 1066]. 

See More ante p 214. 

87. International D. [quot Chrys- 
sikgs v. Demarco, 134 Md. 533, 544, 
107 A 358]; Pagano v. Cerri, 93 Oh. 
Eker 112 NE 1087, 1040, LRA1917A 
486. 

ss. Standard D. [quot Chryssikos 
Vv. ge emarye. 134 Md. 533, 544, 107 A 


39. Aldersley v. Mee sOUd, oom Cale 
AE ph OS sees Do deh O 

40. Aldersley v. McCloud, supra. 

41. Standard D. [quot Chryssikos 
v. Demarco, 134 Md. 533, 544, 107 A 
358]. 
42. Standard D. [quot Chryssikos 
y. Demarco, supra ]. 

43. International D. [quot Chrys- 
sikos v. Demarco, supral; Pagano v. 
Cerri, 93 Oh. St. 345, 112 NE 1037, 
1040, LRA1917A 486. 


44. International D. [quot Chrys- 
sikos v. Demarco, 134 Md. 5338, 544, 
107 A 358). 

fal The term “item,” or “fur- 
ther,” or “moreover” as used in a 
will. Burr v. Sim, 1 Whart. (Pa.) 
252, 264, 29 AmD 48. 

{[b] “Moreover” as used in a 
lease.—Ingle v. Wallach, 1 Wall. 
(UNS) 761s 655 172. ed. 680: 

45. Pagano v. Cerri, 93 Oh. St. 


14, 68 A 622, 628, 14 LRANS 937 
(distinguishing “mere will’). See 
Mere Will 40 C. J. p 649; and gener- 
ally Wills [40 Cye 995}. 


49..~See Dead. “Bodies; 1:7 «)/ CG: eI: 
p 1136. 

50. Black L. D. [quot Koebler y. 
eee au abes 75 Oh. St. 278, 79 NE 471, 

[a] Other definitions.—(1) “A 
dead-house.”’ Standard D.; Webster 
Int. D.; Encyclopedic D. [all quot 


Koebler v. Pennewell, 75 Oh. St. 278, 
79 NE 471, 473]. (2) “A place where 
the bodies or corpses. of persons 
found dead are exposed for identifi- 
cation.” Century D.; Standard D.; 
Thesaurus D. fall quot Koebler vy. 
Pennewell, supra]. (3) “A place 
where the bodies of persons found 
dead are expnosed in order that they 
may be recognized and claimed by 


their friends.” Encyclopedic  D.: 
Webster Int. D. [both quot Koebler 
v. Pennewell, supra]. (4) “A place 


where the bodies of persons found 
dead are kept for a limited time, to 
the end that their friends may iden- 
tify and claim them.” Rapalje & L. 
L. D. [quot Koebler v. Pennewell, 


51. Webster New Int. D. See 
Witcher v. Jones, 17 NYS 491, 493. 

52. Texas Mexican R. Co. v. 
Douglass, 69 Tex. 694, 697, 7 SW 77. 

53. See Insane Persons §§ 2-140. 

54. Peo. v. Joyce, 233 Vishay 
134 NE 836, 840.. See State v. Driver, 
88 W. Va. 479, 107 SE 189, 192,:193, 
De AESEY Oe 


55. ‘See Poisons [31 Cyc 896]. 
ae James v. U. S., 279 Wed. 111, 
57. Com. v. Gabbart, 160 Ky. 32, 


169 SW_ 514. 

58. Century D. 

[a] Morphine is both an opiate 
and a narcotic, which is so success- 
fully and beneficially used in the 
modern practice of medicine and 
surgery for the alleviation of pain 
and suffering in so many of the ills 


to which flesh is heir. Dezell v. Fi- 
delity, -etc., Co,, 176 Mo. 268) 257.175 
Sw 1102. 


59. A maxim meaning “Death is 
called the ‘last punishment,’ the ‘ex- 
tremity of punishment.’” Black L. 
D:. [cit 3 Inst. p 212]. 


216 [41 OJ] 


MORS OMNIA SOLVIT.®° 


MORS ULTIMA LINEA RERUM EST." 


MORTAL INJURIES.°? 
MORTALITY. 


and not a violent death.® 


MORTALITY TABLES.* 


of all such ages.® © 


MORTALLY. In a mortal manner so as to cause 


death.® 


MORTAL WOUND. A term which may appar- 
ently be used to designate a wound calculated and 
adequate to produce death, as well as one which is 


necessarily mortal.®* 


MORTAR. A mixture of lime in paste with sand.*® 


60. A maxim meaning “Death dis- 
solves all things.” Black L. D. [cit 
Jenkins Cent. p 160-case 2]. 

61. A maxim meaning “Death is 
the closing limit of human transac- 
tions.”” Morgan Leg. Max. 

62. See Injury § 29 text and note 
62. 

63. Lawrence v. Aberdein, 5 B. & 
Ald. 107, 110, 7 ECL 69, 106 Reprint 
1138, 14 ERC 296. See Life Insur- 
ance titles. 

64. See American Table of Mor- 
tality 2 C. J. p 1320; Carlisle Table 
SPC Jip 22935 Life’ Tables! 37 C.7J; 
p 659; Mortuary Tables. 

As evidence: 

Generally see Hvidence § 1129. 
In action for: 

Death see Death §§ 242, 243, 

Personal injury see Damages § 331. 

65. Merchants’, etc., Transp. Co. 
v. Borland, 53 N. J. Eq. 282, 286, 31 
A 272 (“By this means the probable 
number of years any man or woman 
of a given age and of ordinary health 
will live may be arrived at with rea- 
sonable certainty’’). 

fa] American Experience Table 
of (Insured) Mortality.—[By permis- 
sion of the World Almanac]: 


Ave. 
Number |Number] Death Rate! Future 


Living | Dying | Per 1,000 |Life, in 

3 Years 
Oe 10.000.0 74.9 7.490 | 48.72 
TL Se el) Hecate 74.6 7.516 | 48.08 
ees 9,850.5 74.3 7.543 | 47.45 
13. 9,776.2 74.0 7.569 | 46.80 
Te calle ade ea be eras _ 7.596 | 46.16 
15...] 9.628.5 73.5 7.634 | 45.50 
16...]| 9,555.0 73.2 7.661 | 44.85 
ie eet eS LS | mend, 7.688 | 44.19 
18%. | 95408.9 72.7 7.727 | 438.53 
19... | 9,336.2 72.5 7.765 | 42.87 
208 2 eo 260.4 72.3 7.805 | 42.20 
21. 9,191.4) 72.2 7.855 | 41.53 
22. 9,119.2 (val 7.906 | 40.85 
O30. oh 9,047.2 72.0 7.958 | 40.17 
DAY. LS Ea) El fe ar aS) 8.011 | 39.49 
95.4 8,903.2 71.8 8.065 | 38.81 
96... |. 8,831.4 | 71.8 8.130 | 38.12 
27) 5. | 8.7596 71.8 8.197 | 37.43 
28...| 8,687.8 71.8 8.264 | 36.73 
CHOY yh MSOC feral) 8.345 | 36.03 
30. 8,544.1 72.0 8.427] 35.33 
BIR 28547208 72.1 8.510] 34.63 
32... 8,400.0] 72.3 | 8.607 | 33.92 
Eo | Pate lea | 72.6 8.718 | 33.21 
Ry | toe Aaya | 72.9 8.831 | 32.50 
Soest Sere) Je.2 8.946 | 31.78 
Sones 6.5L 09.0 73.7 9.089 | 31.07 
ST ae 8,035.3 74,2 9.234 | 30.35 
38... WOOL Lt 4.9 9.408 | 29.62 
SIO) ic 7,886.2 | 75.6 9.586 | 28.90 
AQis wanliet, 51.0.6) ) 076.5 9.794 | 28.18 
See Ma tS4ed | O77 10.008 | 27.45 
Ae Nalts00080i) “US 10.252 | 26.72 
Aoeete |e lO Sac LORY 10.517 | 26.00 
44...| 7,498.5 | 81.2 10.829 | 25.27 
45... | 7,417.3 |. 82.8 11.163 | 24.54 
46...] 7.834.5 84.8 11.562 | 23.81 
AT. 7,249.7 87.0 12.000} 23.08 
48.. 7,162.7 89.6 12.509 | 22.36 
AQ sas 01S bel O20 13.106 | 21.63 


In the law of insurance, a term 
which refers to a death arising from natural causes, 


An account kept for 
a great number of consecutive years of the ages at 
which men and women die, and taking the average 


MORS OMNIA SOLVIT—MORTGAGE 


MORT D’ANCESTOR. An assize of mort d’an- 


cestor was a writ which lay for a person whose 


ancestor died seized of lands in fee simple, and after 


his death a stranger abated; and this writ directed 
the sheriff to summon a jury or assize, who should 


view the land in question and recognize whether 


heir.® 


such ancestor were seized thereof on the day of his 
death, and whether the demandant was the next 


MORTE LEGATARII, PERIT LEGATUM.”° 


MORTE MANDATORIS, PERIT MANDATUM."! 

MORTGAGE.” 
conveyance of; hence, to pledge; 
claim or obligation.”* 

Phrases: ‘‘ Date written in the mortgage,’’’4 ‘‘cre- 


As a verb, to make a mortgage 
to subject to a 


ated, transferred, mortgaged or assigned,’’’> ‘‘may 


Ave, 
A Number | Number] Death Rate|Future 
8€ | Living | Dying | Per 1,000 |Life, in 
gs 
Years 

50.. 6,980.4] 96.2 13.781 | 20.91 
51. 6,884.2 | 100.1 14.541 | 20.20 
SANG 6,784.1 | 104.4 15.389 | 19.49 
Boke. 6567 Osta LOO sL 16.333 | 18.79 
54.. 6,570.6 | 114.3 17.396 | 18.09 
5D. 6,456.3 | 119.9 18.571 | 17.40 
56.. 6,336.4 | 126.0 19.885 | 16:72 
Dilla! 6,210.4 | 132.5 21.335 | 16.05 
58.. 6,077.9 | 139.4 22.936 | 15.39 
59... | 5,938.5 |°146.8 24.720 | 14.74 
60.. 5,791.7 | 154.6 26.693 | 14.10 
61... | 5,637.1 | 162.8 28.880 | 13.47 
62.. 5,474.3 | 171.3 31.292 | 12.86 
63... 1] 5,303.0 | 180.0 33 943 | 12.26 
64... ] 5,123.0 | 188.9 36.873 | 11.67 
G5iae 4,934.1 | 198.0 40.129 | 11.10 
6Gins 4,736.1 | 207.0 43.707 | 10.54 
67... | 4,529.1 | 215.8 47.647 | 10.00 
68... | 4,313.3 | 224.3 52.002 9.47 
69... | 4,089.0 | 232.1 56.762 8.97 
70... } 3,856.9 | 239.1 61.993 8.48 
(lose 3,617.8 | 244.8 67.665 8.00 
72...) 3,873.0 | 248.7 73.73 7.55 
73...) 3,124.3 | 250.1 80.178 teakal 
74...) 2,873.8 | 247.6 87.028 6.68 
Olena 2,623.7 | 250.5 94.371 6.27 
LO creral|) Zeon Oost onl 102.311 5.88 
leas 2,133.0 | 236.9 111.064 5.49 
T8r. oe | 1,896.4 |) 229 e0 120.827 5.11 
79 ae lik OOO) 29.6 131.734 4.74 
80.. 1,447.4 | 209.1 144.466 4.39 
81...]| 1,238.3 | 196.4 158.605 4.05 
Salers 1,041.9 | 181.6 174.297 3.71 
S326 860.3 | 164.8 191.561 3.39 
84... 695.5 | 147.0 211.359 3.08 
85. 548.5 | 129.2 235.552 Peer 
SOrrets 419.3 | 111.4 265.681 2.47 
HORA 307.9] 93.3 303.020 2.18 
Sorte 214.6] 74.4 346.692 ro 
SOs 140.2] 55.5 395.863 1.66 
D.0hr. 84.7] 38.5 454.545 1.42 
eats 46.2] 24.6 532.466 1.19 
D2 21.6} 13.7 634.259 98 
93% (038) 5.8 734.177 .80 
9AM. 2.1 1.8 857.143 .64 
96:37. 3 -3 |1,000.000 “50 


Average future lifetime is some- 
times called “Expectation of Life.’ 

[b] Expectation of Life (Percent- 
age) Table.—[By permission of the 
World Almanac]: 

(Per cent. that live to the end of 
a term of years, according to the 
American Experience Table of Mor- 
tality.) 


End | End | End | End | End |End | End 
Age | of 5 | of 10Jof 15 | of 20 Jof 25 | of 30 Jof 35 
Years|Years|Years|Y ears |Years|Y ears|Years 


25... |95.97|91.90}87.73 183.33 \'78.40 |72.52 |65.05 
26... |95.93]91.82]87.57 |83.05|77.95 |71.75 |63.80 
27... |95.89)91.73/87.41|82.76)77.45 170.90 62.49 
28... |95.86/91.63|87.23 |82.45/76.89 |69.96 161.04 
29... |95.81}91.53|87.03 |82.09}76.26 |68.92 159.46 
30... |95.76|91.41|86.81|81.70|75.57 167.79 157.75 
81... |95.71]91.29 |86.57 |81.26 |74.79 166.54 |55.90 
32... ]95.66/91.15 |86.31)80.76173.93 |65.17 153.92 
33... |95.60/91.00 |86.01 |80.21 |72.98 |63.68 151.79 


be mortgaged,’’’® 


‘‘mortgage action,’’7? ‘‘mort- 


End | End | End | End | End | End | End 
Age | of 5 jof 10 | of 15 |of 20 Jof 25 | of 30 | of 35 
Years|/Years|Years|Years|Years|Years|Years 


34... |95.53/90.83 |85.68)79.59|71.94 | 62.06/49 .53 
35... |95.46/90.65 |85.31/78.91/70.78|60.30) 47.14 
36... |95.38/90.45|84.90/ 78.14) 69.52/58. 41 |44.61 
87... |95.29190.22|84.43/77.29|68.13|56.37 |41.98 
88... |95.19|89.97|83.90)76.34|66.61/54.18)/39.24 
39... |95.08/89.69|83.32]75.30|64.96 |51.85 |36, 44 
40... |94.96]89.37|82.66]74.15|/63.17 |49.38 |33.59 
41... |94.83|89.01|81.93]72.89 |61.24 |46.78 |30.72 
42... 194.68|88.60/81.11]71.50 59.15 |44.05 |27 .86 


43... |94.52|88.14/80.20]69.98)/56.92 |41.23 |25.01 
44... |94.33/ 87.63) 79.20/68. 3254.53 [38.32 |22.23 
45... |94.11)/87.04|78.08]66.52|52.00 |35.37 |19.51 
46... |93.86|86.39|76.86 | 64.57/49 .33 |32.40|16.88 
47... |93.58|85.66175.51|62. 47/4653 |29.42 114.37 
48... |93.25/84.85/74.04|60.22/43 62 |26.47 |12.01 
51 92.04}81.88/68.80/52.55/34.52]17.99]....- 


57 8815 |\G2-0S OF c S| <ttasrall mata ete |peteista cil etre . 
58 S725 10e97 [OL 40, te oral lore ete ten| eteiesste)| mraiete : 


59... , |86.27|68'86|48.39\..... lessee | ods ecleccee 
Ge 185519 [66769] 45230) eet eel | ean as 


66. Webster Int. D. [quot U. S. 
v. Barber, 20 D. C. 79, 931. 

67. State v. Hambright. PLT IN Cs 
707, 712, 16 SE 411 (one inflicting 
such a wound eannot exonerate him- 
self by showing that the conduct of 
deceased or his agencies, after the 
wound was inflicted, lessened the 
chances of his recovery and thus 
caused death). 

68. Donaldson y. Roksament Stone 
Co., 170 Fed. 192, 193 (it may be di- 
vided into two _ principal classes: 
Hydraulic mortar, which is made of 
hydraulic lime, and common mortar, 
made of common lime). 

69. Black L. D. 

70. A maxim meaning “By the 
death of the legatee during the life 
of the testator, the legacy lapses.’ 
Morgan Leg. Max. 

71. A maxim meaning “A mandate 
fails on the death of the mandant.” 
Morgan Leg. Max. [cit Trayner Leg. 
Max. p 3501. 

72. As a noun see Chattel Mort- 
gages § 1; Mortgages § 1 et seq. 

73. Webster New Int. D. 

[al Power “to mortgage” as not 
including power “to sell.”—The 
power given by act of congress to a 
particular railroad company to mort- 
gage lands granted to it for means to 
construct and operate its road did not 
include the power to sell and Re: 
such lands. Southern Pac. R. Co. 
Esquibel, 4 N. M. 337, 20 P 109, itt, 

74. See Date § 2 text and note i (e 

75. See Create 15 C. J. p 1345 text 
and note 91. 

76. Star Co. v. Andrews, 58 N. Y. 
Super. 188, 9 NY'S 731, 732. 

77. Houston First Nat. Bank v. 
J. I. Campbell Co., 104 Tex. 457, 140 
SW 430, 4381; Gulf Pipe Line Co. v. 


i a ee SS eee 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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gage back,’’7§ ‘‘mortgaged property,’’’® ‘‘mortgage 


security company.’ ’®° 
MORTGAGHE.®! 

mortgage.®? 
Mortgagee in possession.®3 


Lasater, (Tex. Civ. A.) 193 SW 1773, 


781; Gaupel v. Lakeside Sugar Re- 
fining Co.,” (Tex: Civ. A.) 158° SW 
1038, 1039. 


78. Cottenwood Timber Co. v. 
Molsons Bank, 22 B. C. 541, 29 Dom 
LR 29, 31, 34 WestLR 909, 10 West 
Wkly 1215. 

79. Krancisco v. Ryan, 54 Oh. St. 


ate 43 NE 1045, 1049, 56 AmSR 
80. Peo. v. Mutual Trust Co., 96 
eos 10, 


See Chattel Mortgages §§ 1, 
36; Mortgages §§ 169, 172. 

82. Black L. D. See May v. State, 
115 Ala. 14, 17, 22 S 611; Wright v. 
Wimberly, 79 Or. 626, 156 P 257, 258; 
Wilder v. Davenport, 58 Vt. 642, 648, 
5 A 753; Brown vy. Modern Apartment 
Co.. Ltd., 37 Ont. L. 642, 645 

fal “A mortgagee is none the less 
a creditor because the payment of the 
debt due him is secured by a lien on 
specific property.” Calkins v. How- 
arose2 Cal. Axi23 3,295, 83 P28. 

[b] “A mortgagee in good faith is 
one-who takes a chattel mortgage to 
seeure a debt actually and justly 
owing to him, whether preexisting or 
not, without actual or constructive 
notice of prior equities against the 
mortgaged property.” State Bank v. 
Grover, 110 Nebr. 421, 424, 193 NW 
765. To like effect State Bank v. 
Sst: Kelley Co., 49 Nebr. 242, 68 NW 


[c] “A subsequent mortgagee in 
good faith is a mortgagee who re- 
ceives his mortgage without knowl- 
edge of the existence of a prior mort- 


gage.” Vanaman vy. Fliehr, 75 N. J. 
Eq. 88, 89, 71 A 692. 
{d] As- “owner.”—‘Although the 


Mechanics Lien Act (R. S. O. ch. 140) 
in sec. 14 (2) expressly declares that 
an unpaid vendor who has not con- 
veyed shall, ‘for the purposes of this 
Act, be deemed a mortgagee,’ it seems 
reasonably clear that if he fulfills 


He that takes or receives a 


One who takes pos- 
session of the mortgaged land by virtue of an agree- 
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ment between him and the mortgagor.** 


Mortgagee of record. A term which may include 


an assignee of a mortgage which has been recorded, 


although the assignment is not of record.®® 


the requirements prescribed by the 
statutory definition of that term he 
may also be regarded as an ‘owner.’ ” 
John R. Marshall Brick Co. v. York 
Farmers Colonization Co., 54 Can. S. 
C. 569, 36 DomLR 420, 426 [aff 35 
rye L. 542, 9 OntWN 427, 28 DomLR 
[e] The term may include an as- 
signee, or personal representative. 
Peo. v. Edwards, 56 Hun 377, 380, 
10 NYS 335. 

ff] 
stead and dower, is not a “mort- 
gagee.”’ Kitts v. Kitts, 136 Tenn. 314, 
189) SW. 375, 376; 

83. Possession by mortgagee of 
chattel mortgage see Chattel Mort- 
gages §§ 247-259. 

What constitutes, and rights and 
liabilities of, mortgagee in possession 
of real estate see Mortgages § 581. 

84. Freeman v. Campbell, 109 Cal. 
360, 362, 42 P 35. See Burns v. Hiatt, 
149 Cal. 617, 87 P 196, 198, 117 AmSR 
157; Court v. Holland, 29 Grant Ch. 
(Ont.) 19, 23. 

[a] Other definitions.—(1) “One 
who enters either by the consent of 
the mortgagor, honest mistake or 
pursuant to lawful process.” Faulk- 
ner v. Cody, 45 Misc. 64, 73, 91 NYS 
633. (2) “One who has been placed 
in possession by the mortgagor or 
his successor in interest, or has gone 
into possession with the consent, ex- 
press or implied, of such party.” 
Faxon v. All Persons, 166 Cal. 707, 
(Ale lod OL ECA 1G L209.) Co) 
“One who holds actual possession 
with the consent of the mortgagor.” 
Fuhrman v. Power, 43 Wash. 533, 539, 
86 P 940. 

[b]1 “The expression ‘mortgagee in 
possession’ has been adopted by the 
courts and law-writers as a conven- 
ient phrase to describe the condition 
of a mortgagee who is in possession 
of mortgaged premises under such 
circumstances as to make the satis- 


A widow, holding the home-. 


MORTGAGEE IN POSSESSION.*¢ 
MORTGAGEE OF RECORD.*? 


faction of his lien a prerequisite to 
his being dispossessed, even in juris- 
dictions where the mortgage itself 
can confer no possessory right either 
before or after default; but the au- 
thorities are in some confusion as to 
what these circumstances are.” 
Stouffer v. Harlan, 68 Kan. 135, 137, 
74 P 610, 104 AmSR 396, 64 LRA 
320. : 

[cl] Possession without leave of 
court.—“In my opinion the meaning 
of the words ‘mortgagee in posses- 
sion’ in sect. 1, sub-sect. 1 (b), of the 
Courts (Hmergency Powers) Act, 
1914, is a mortgagee who has gone 
into possession without any leave 
from the Court.” In re Provident 
Assoc., Ltd., [1917] 1 Ir. 240, 243. 

[dl “Mortgagees in possession of 
personal property are perfectly com- 
mon; enormous sums of money are 
advanced in the City by banks and 
other persons who are mortgagees in 
possession of debentures, or shares, 
or other choses in action. The 
expressions ‘mortgagee’ and ‘mort- 
gagee in possession’ are appropriate 
to such cases of personal property 
as debentures or shares, and it is 
admitted that prima facie this com- 
pany are mortgagees in possession of 
these debentures.” Ziman v. Komata 
Reef Gold Min. Co., Ltd., [1915] 2 
TE Ba Cont GiamLeo. 

85. Hawes v. Howland, 136 Mass. 
267, 269 (within the meaning of Gen. 
St. c 12 § 36 cl 4, authorizing a mort- 
Asay of record to redeem from a tax 
sale). 

[al After going into possession of 
the premises a mortgagee is still a 
mortgagee of record within St. (1888) 
ec 309 § 57, giving a mortgagee of 
record two years after notice of the 
tax sale to redeem therefrom. Lancy 
vy. Abington Sav. Bank, 177 Mass. 431, 
433, 59 NE 115. 

86. See Mortgagee ante this page. 

87. See Mortgagee ante this page. 
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[Matters not in this Title, treated elsewhere in this Work, see Cross References infra p 245] 


ANALYSIS 


. DEFINITION AND NATURE OF MORTGAGES [sub-analysis p 218] 
. EQUITABLE MORTGAGES [sub-analysis p 219] 

. ABSOLUTE DEEDS AS MORTGAGES [sub-analysis p 220] 

. PROPERTY WHICH MAY BE MORTGAGED [sub-analysis p 221] 
. PARTIES [sub-analysis p 222] 

. CONSIDERATION [sub-analysis p 222] 

. FORM AND CONTENTS OF MORTGAGES [sub-analysis p 223] 


EXECUTION, ACKNOWLEDGMENT, AND DELIVERY OF MORTGAGES [sub-analysis p 223] 
VALIDITY OF MORTGAGES GENERALLY [sub-analysis p 224] . 


. CONSTRUCTION AND OPERATION OF MORTGAGES GENERALLY [sub-analysis p 225] 
. DEBTS OR LIABILITIES SECURED [sub-analysis p 225] 
. PROPERTY MORTGAGED AND ESTATES OF PARTIES [sub-analysis p 226] 


RECORDING AND REGISTRATION [sub-analysis p 227] 


. LIEN AND PRIORITY [sub-analysis p 227] 
. RIGHTS AND LIABILITIES OF PARTIES [sub-analysis p 229] 
. TRANSFER OR ASSIGNMENT OF MORTGAGE OR DEBT [sub-analysis p 231] 


TRANSFER OF PROPERTY MORTGAGED OR OF EQUITY OF REDEMPTION [sub-analysis 
p 233] 


PAYMENT OR PERFORMANCE OF CONDITION, RELEASE, AND SATISFACTION [sub- 
analysis p 236] 


. FORECLOSURE OF MORTGAGES GENERALLY [sub-analysis p 238] 
. FORECLOSURE BY ENTRY AND POSSESSION; WRIT OF ENTRY [sub-analysis p 240] 
. FORECLOSURE BY PUBLICATION OR SERVICE OF NOTICE [sub-analysis p 242] 


FORECLOSURE BY EXERCISE OF POWER OF SALE [sub-analysis p 243] 
FORECLOSURE BY ACTION OR SUIT [see 42 C. J.] 
REDEMPTION [see 42 C. J.] 


SUB-ANALYSIS 


. DEFINITION AND NATURE OF MORTGAGES [§§ 1-32] p 273 


A. Legal and Equitable Doctrimes [§§ 1-3] p 273 
1. Mortgages at Common Law [§ 1] p 273 
2. Mortgages in Equity [§ 2] p 275 
3. Modern Rule as to Mortgages [§ 3] p 275 
B. Civil Law Mortgages [§ 4] p 281 
C. Varieties of Mortgages [§§ 5-15] p 281 
1. In General [§ 5] p 281 
2. Welsh Mortgages |§ 6] p 281 
3. Mortgages with Power of Sale [§ 7] p 282 
4. Trust Deeds in Nature of Mortgages [§§ 8-15] p 282 
a. Nature and Essentials [§ 8] p 282 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


' MORTGAGES 


b. Legal Effect [§ 9] p 283. 
e. Validity [§ 10] p 284 
d. Position and Duties of Trustee [§§ 11-15] p 284 
(1) In General [§ 11] p 284 
(2) With Respect to Beneficiary [§ 12] p 284 
(3) Seeking Aid of Court [§ 13] p 285 
(4) Delegation of Powers [§ 14] p 285 
(5) Substitution of Trustee [§ 15] p 285 ; 
D. Mortgages Distinguished from Other Transactions [§§ 16-31] p 285 
1. In General [§§,16-17] p 285 
a. Essential Criteria of Mortgage {§ 16] p 285 
b. Operative Words [§ 17] p 285 
2. Mortgage or Conditional Sale [§§ 18-28] p 286 
a. In General [§ 18] p 286 
b. Intenfion of the Parties to Govern [§ 19] p 286 
c. Presumption from Face of Papers [§ 20| p 287 
d. Tests for Determining Character of Transaction [§§ 21-27] p 287 
(1) Existence of Debt or Loan [§ 21] p 287 
2) Obligation or Option To Pay Money [§ 22] p 288 
(3) Possession and Management of Property [§ 23] p 288 
(4) Financial Circumstances of Grantor [§ 24] p 288 
(5) Mutual Remedies of Parties [§ 25] p 289 
(6) Previous Negotiations of the Parties [§ 26] p 289 
(7) Inadequacy of Price [§ 27] p 289 
e. Rule in Case of Doubt [§ 28] p 289 
* 3. Mortgages or Assignment for Creditors [§ 29] p 290 
4. Mortgage or Lease [§ 30] p 290 
5. Mortgage or Trust [§ 31] p 290 
E. What Law Governs [§ 32] p 292 ~ 


II. EQUITABLE MORTGAGES [§§ 33-63] p 293 
A. Nature and Incidents [§ 33] p 293 
B. Transactions Constituting Equitable Mortgages {§§ 34-63] p 294 
. In General [§ 34] p 294 
. Mortgage of Equitable Estate [§ 35] p 296 
. Mortgage Outside of Chain of Title [§ 36] p 296 
. Rents and Profits [§ 37] p 296 
Purchase at Judicial Sale [§ 38] p 296 
. Redemption for Benefit of Creditor [§ 39] p 297 
Adwance of Purchase Money for V endee’s Benefit [§ 40] p 297 
. Contract of Purchase or Bond for Title [§ 41] p 299 
. Deed To Take Effect on Payment of Price [§ 42] p 299 
10. Deeds Reserving Lien for Benefit of Third Persons [§ 43] p 299 
11. Deed Conditioned for Support of Grantor [§ 44] p 299 
12. Assignment of Certificate of Entry or Purchase [§ 45] p 300 
13. Reservation of Vendor’s Lien [§ 46] p 300 
14. Agreement To Give a Mortgage [§§ 47-50] p 300 
a. In General [§ 47] p 300 
b. Identification of Property [§ 48] p 302 
ce. As against Third Persons [§ 49] p 303 
d. Enforcing Specific Performance [§ 50] p 303 
15. Informal or Defective Mortgages [§§ 51-53] p 303 
a. In General [§ 51] p 303 
b. Defective Execution [§ 52] p 304 
c. Informal Writings Creating a Lien [§ 53] p 305 
16. Deposit of Title Deeds [§§ 54-63] p 305 
a. English Doctrine [§§ 54-61] p 305 
(1) In General [§ 54] p 306 
(2) Deposit To Prepare Legal Mortgage [§ 55] p 307 
(3) What Deeds Required [§ 56] 307 
(4) Who May Deposit [§ 57] p 308 
(5) Extent of Security and Charge [§ 58] p 308 
(6) As Security for Future Advances [§ 59] p 309 
(7) Submortgage by Redeposit [§ 60] p 309 
(8) Care and Return of Deeds [§ 61] p 309 
b. American Doctrine [§§ 62-63] p 309 
(1) In General [§ 62] p 309 
(2) Agreement Accompanying Deposit [§ 63] p 310 
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iI. ABSOLUTE DEEDS AS MORTGAGES [{§§ 64-153] p 310 
A. In General [§§ 64-67] p 310 
l. Absolute Deeds Given as Security [§§ 64-65] p 310 
a. General Rule [§ 64] p 310 
b. Parties to Mortgage [§ 65] p 315 
2. Deed Given on Judicial Sale [§ 66] p 315 X 
3. Conversion of Mortgage into Absolute Sale [§ 67] p 316 
B. Defeasances [§§ 68-94] p 317 
1. Nature and Effect of Defeasances [§§ 68-69] p 317 
a. In General [§ 68] p 317 
b. Clause of Forfeiture on Default [§ 69] p 317 
2. Forms wf Defeasance [§§ 70-84] p 317 ; 
a. In General [§ 70] p 317 i 
b. Defeasance Clause in Deed [§§ 71-78] p 318 
(1) Lerms in General [§ 71] p 318 
(2) Statement of Conditions [§ 72] p 319 > 
(3) Certainty Required [§ 73] p 319. 
) Reservation of Right To Redeem [§ 74] p 319 
) Agreement To Reconvey [§ oy p 320 
) Reservation to Grantor of Right To Repurchase or Sell [§ 76] p 320 
) Agreement That Grantee May Sell or Purchase [§ 77] p 320 
(8) Place of Defeasance in Deed [§ 78] p 320 : 
ce. Separate Written Defeasances [§§ 79-84] p 320 
(1) Form and Sufficiency in General [§ 79] p 320 
(2) Lease Back with Right of Redemption [§ 80] p 321 
(3) Contract for Redemption and Reconveyance [§ 81] p 321 
(4) Deed and Defeasance Must Correspond [§ 82] p 322 
(5) Haecution and Delivery [§§ 83-84] p 322 
(a) In General [§ 83] p 322 
(b) Time of Execution [§ 84] p 322 
. Agreement To Give Defeasance [§ 85] p 323 
. Agreement or Bond To Reconvey [§§ 86-87] p 323 
a. When Equivalent to a Mortgage [§ 86] p 323 
b. When Not a Mortgage [§ 87] p 325 
. Conveyance with Right To Repurchase [§ 88] p 326 
. Agreement To Account for Surplus on Resale [§ 89] p 327 
. Agreement To Sell, Pay Debts, and Account for Surplus [§ 90] p 327 
. Agreement pie Sale Price Shall Be Deemed Real Consideration and Be Credited on Debt 
[$ 91] p 32 
9. Agreement That Grantor May Sell and Have Excess [§ 92] p 328 
10. Declaration of Trust [§ 93] p 328 
11. Parol Defeasances [§ 94] p 328 
C. Circumstances Determining Character of Transaction [§§ 95-113] p 329. 
1. In General [§ 95] p 329 
. Intention of Parties [§ 96] p 331 
. Existence of Debt To Be Secured [§ 97] p 333 
Obligation or Promise To Pay Debt [§ 98] p 334 
. Satisfaction or Survival of Debt [§ 99] p 335 
. Previous Negotiations of Parties [§ 100] p 337 
. Inadequacy of Price [§ 101] p 337 
. Financial Condition of Grantor [§ 102] p 340 
. Mistake, Surprise, or Fraud [§ 103] p 340 
. Possession and Management of Pronerty [§§ 104-106] p 340 
a. By Grantor [§§ 104-105] p 340 
(1) In General [§ 104] p 340 
(2) Under Lease from Grantee [§ 105] p 342 
,  b. By Grantee [§ 106] p 342 
11. Payment of Taxes [§ 107] p 343 
12. Claim of Ownership or Right To Redeem [§ 108] p 343 
13. Declarations of Parties [§ 109] p 3483 
14. Subsequent Dealings of Parties [§§ 110-113] p 344 
a. Im General [§ 110] p 344 
b. New Arrangement [§ 111] p 344 : 
c. Permitting Grantee To Sell [§ 112] p 344 
d. Taking Lease from Grantee [§ 113] p 344 
D. Evidence To Prove a Mortgage [§§ 114-128] p 345 
1. Presumptions [§ 114] p 345 
2. Burden of Proof [§§ 115-116] p 345 
a. To Show Deed a Mortgage [§ 115] p 345 
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b. To Show Mortgage a Deed [§ 116] p 347 
3. Admissibility of Evidence [§§ 117-122] p 347 
a. In General [§ 117] p 347 
b. Parol Evidence [§§ 118-122] p 348 
(1) Lo Show a Mortgage [§§, 118-121] p 348 
(a) In General [§ 118] p 348 
(b) Effect of Statute of Frauds [§ 119] p 353. 
(c) Distinction Made as to Actions at Law [§ 120] p 353 
(d) As Against Third Persons [§ 121] p 354 
(2) To Show a Deed [§ 122] p 354 
4. Weight and Sufficiency [§§ 123-126] p 354 
a. In General [§ 123] p 354 
b. Degree of Proof Required [§ 124] p 356. 
c. Number of Witnesses [§ 125] p 360 
d. Declarations of Parties [§ 126] p 361 
5. Questions for Jury [§ 127] p 361 
6. Conclusiveness of Judgment or Findings [§ 128] p 362 
E. Rights of Parties [§§ 129-152] p 362 
1. Rights of Grantor [$$ 129-136] p 362 
a. In General [§ 129] p 362 
b. Suit To Declare Deed a Mortgage [§§ 130-134] p 363 
(1) In General [§ 130] p 363 
(2) Necessary Allegations [§ 131] p 364 
(3) Right to Jury [§ 132] p 364 
(4) Relief Granted; Decree [§ 133] p 364 
(5) Costs [§ 134] p 365 
ce. Loss or Relinquishment of Equity of Redemption [§§ 135-136] p 365 
(1) Agreement of Parties [§ 135] p 365 
(2) Laches; Limitations [§ 136] p 365 
2. Creditors of Grantor [§§ 137-139] p 366 
a. In General [§ 137] p 366 
b. Fraud on Creditors [§ 138] p 366 
ce. Grantee’s Duty To Dischose [§ 139] p 367 
3. Rights of Grantee [§§ 140-145] p 367 : 
a. In General [§ 140] p 367 
b. Right To Have Instrument Declared a Mortgage [§ 141] p 367 
e. Right To Foreclose [§ 142] p 367 
d. Right To Sue for Trespass [§ 143] p 367 
e. Right To Restrain Waste [§ 144] p 368 
f. Right To Sue for Recovery of Land [§ 145] p 368 
4. Creditors of Grantee [§ 146] p 368 
5. Purchasers from Grantee [§§ 147-150] p 368 
a. In General [§ 147] p 368 
b. With Notice; Not Bona Fide Purchasers [§ 148] p 368 
ce. Without Notice; Bona Fide Purchasers [§ 149] p 369 
d. With Consent of Redemptioner [§ 150] p 369 
6. Actions against Grantee for Breach of Duty in Selling Property [§§ 151-152] p 369 
a. In General [§ 151] p 369 
b. Measure of Damages [§ 152] p 369 
F. Grounds of Equity Jurisdiction [§ 153] p 370 


IV. PROPERTY WHICH MAY BE MORTGAGED [§§ 154-165] p 371 
A. In General [§ 154] p 371 
B. Ownership [§§ 155-157] p 372 
1. In General [§ 155] p 372 
2. Property To Be Acquired [§ 156] p 373 
3. Effect of Failure of Title [§ 157] p 373 
C. Particular Estates or Interests [§§ 158-164] p 373 
1. Estates on Condition [§ 158] p 373 
2. Hxecutory Interests [§ 159] p 374 
3. Undivided or Unassigned Interests [§ 160] p 374 
4. Hquitable Title or Interest [§§ 161-163] p 374 
a. In General [§ 161] p 374 : 
b. Under Executory Contracts of Sale [§§ 162-163] p 374 
(1) Vendor’s Title or Interest [§ 162] p 374 
(2) Vendee’s Title or Interest [§ 163] p 374 
5, Interest of Holder of Absolute Title as Security [§ 164] p 375 
D. Rents and Profits [§ 165] p 375 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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V. PARTIES [§§ 166-195] p 375 
A. In General [§ 166] p 375 
B. Mortgagors [§§ 167-168] p 375 
1. In General [§ 167] p 375 
2. Individual or Representative Capacity [§ 168] p 376 
C. Mortgagees [§§ 169-172] p 376 
1. In General [§ 169] p 376 
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2. Persons Entitled to Benefit of Security [§§ 170-172] p 376 


a. In General [§ 170] p 376 
b. Mortgage To Pay Debts [§ 171] p 377 


ce. Mortgage to Surety or Indorser [§ 172] p 377 
D. Parties to Trust Deeds [§§ 173-195] p 377 

1. Grantors [§ 173] p 377 a 
2. Trustees [§§ 174-194] p 378 - = 
a. Competency [§§ 174-175] p 378 > 
(1) In General [§ 174] p 378 i; 
(2) Nonresidents [§ 175] p 378 ‘ 
b. Succession and Substitution of Trustees [§§ 176-194] p 378 +3 
(1) By Parties, or under Provisions in the Deed [§§ 176-190] p 378 H 
(a) In General [§ 176] p 378 i 


3. 


(b) Nature of Power [§ 177] p 378 31 
(c) Who May Appoint [§ 178] p 379 he 
(d) Who May Act or Be Appointed [§ 179] p 379 
(e) Contingency Justifying Appointment or Substitution [§§ 180-184] p 379 © 
aa. In General [§ 180] p 379 
bb. Absence from Jurisdiction [§ 181] p 380 
ec. Failure or Refusal To Act [§ 182] p 380 
dd. Inability To Act [§ 183] p 381 
ee. Resignation [§ 184] p 381 
(f) Form and Requisites of Appointment [§ 185] p 381 
(g) Notice [§ 186] p 381 
(h) Record [§ 187] p 381 
(i) Conveyance to Successor [§ 188] p 381 
(j) Confirmation of Appointment [§ 189] p 381 s 
(k) Powers and Liabilities of Substituted Trustee or Survivor [§ 190] | 
p 382 
(2) By Order of Court [§§ 191-193] p 382 
(a) Under General Chancery Power [§ 191] p 382 ; 
(b) Under Particular Statutory Provisions [§§ 192-193} Pp 382 : 
aa. In General [§ 192] p 382 A 
bb. Appointment of Sherif [§ 193] p 383 4 
(3) By Act of Legislature [§ 194] p 383 : 
Beneficiaries [§ 195] p 384 ; 
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VI. CONSIDERATION [§§ 196-214] p 384 
A. Necessity [§ 196] p 384 
B. Persons by or to Whom Furnished [§ 197] p 385 
C. Time of Transfer [§ 198] p 385 
D. Sufficiency of Consideration [§§ 199-209] p 385 


1. In General [§ 199] p 385 

2. Statutory Provisions [§ 200] p 386 

3. Consideration of Note or Bond Secured [§ 201] p 386 
4. Preéxisting Liabilities [§ 202] p 386 

5. 
6 
7 
8 
9 


Extension of Time or Forbearance To Sue [§ 203] p 387 


. Settlement of Claims [§ 204] p 387 

. Benefit to Third Person [§ 205] p 387 ; 

. Substitution of Securities [§ 206] p 388 SS 
. Unenforceable Claim |§ 207] p 388 { 
10; 
ole 


Love and Affection [§ 208] p 388 
Indemnity Mortgages [§ 209] p 389 


E. Failure of Consideration [§ 210] p 389 
F. Who May Impeach Consideration [§ 211] p 390 
G. Evidence [§§ 212-214] p 390 


1. 
2. 
3. 
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Admissibility [§ 213] p 391 
Weight and Sufficiency [§ 214] p 391 


., ee aa ee 
(7 foe 


MORTGAGES 


Vil. FORM AND CONTENTS OF MORTGAGES ([{§§ 215-264] p 391 


A. 
B. 


Necessity of Writing [§ 215] p 391 

Formal Requisites of Instrument [§§ 216-217] p 392 
1. In General [§ 216] p 392 
2. Statutory Forms [§ 217] p 393 


. Operative Words [§§ 218-220] p 393 


1. Words of Grant [§ 218] p 393 
2. Words of Perpetuity [§ 219] p 393 
3. Habendum [§ 220] p 393 


. Covenants [§§ 221-226] p 393 


1. Covenant To Pay Debt [§§ 221-224] p 393 
a. In General [§ 221] p 393 
b. As Affecting Personal Liability [§§ 222-224] p 394 
(1).In General [§ 222] p 394 
(2) Presence of Covenant [§ 223] p 394 
(3) Absence of Covenant [§ 224] p 394 
2. Covenant of Title and Warranty [§ 225] p 394 
3. Covenant as to Buildings [§ 226] 395 


. Recitals and Conditions [§§ 227-230] p 395 


1. Recitals [§ 227] p 395 
2. Condition and Defeasance [§ 228] p 395 


3. Specifications as to Time of Payment or Performance of Condition [§ 229] p 396 


4. Provisions for Foreclosure [§ 230] p 396 


. Description of Parties [§§ 231-235] p 396 


1. In General [§ 231] p 396 

2. Married Women [§ 232] p 398 

3. Partnership [§ 233] p 398 

4. Effect of Misnomer [§ 234] p 398 

5. Assumed and Fictitious Names [{§ 235] p 398 


. Description of Property [§§ 236-249] p 399 


1. Necessity [§ 236] p 399 

2. Sufficiency in General [§ 237] p 399 

3. General Words of Description [§ 238] p 400 

4. Location as to State and County [§ 239] p 401 

5. Description of Tract by Popular Name [§ 240] p 401 
6. By Township, Section, Etc. [§ 241] p 401 

7. By Numbers of Lot and Block [§ 242] p 402 

8. By Metes and Bounds [§ 243] p 402 

9. Portion of Larger Tract [§ 244] p 403 
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10. Reference to Other Instruments or Records, Maps, and Plats [§ 245] p 403 


11. Designation of Interest Mortgaged [§ 246] p 403 

12. Exceptions and Reservations [§ 247] p 404 

13. Effect of Mistake or Misdescription [§ 248] p 404 

14. Evidence To Aid Ambiguous Description [§ 249] p 405 


H. Description of Debt or Liability Secured [§§ 250-258] p 406 


1 


1. Necessity [§ 250] p 406 
2. Sufficiency in General [§ 251] p 406 
3. General Description [§§ 252-254] p 407 
a. In General [§ 252] p 407 
b. Under Statutes [§ 253] p 407 
c. Effect of Recording Laws [§ 254] p 408 
. False or Inaccurate Description [§ 255] p 408 
. Description of Note or Bond Secured [§ 256] p 409 
. Liability of Mortgagor as Indorser [§ 257] p 410 
. Future Advances [§ 258] p 411 
Special Conditions and Stipulations [§§ 259-264] p 411 
1. In General [§ 259] p 411 
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. Collateral Advantage to Mortgagee [§ 261] p 412 


. Stipulations as to Remedies [§ 263] p 415 
. Stipulations as to Attorney’s Fees [§ 264] p 415 
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. Clogging Mortgagor’s Control of Property [§ 260] p 412 


. Acceleration of Maturity on Partial Default [§ 262] p 413 
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- VIII. EXECUTION, ACKNOWLEDGMENT, AND DELIVERY OF MORTGAGES [§§ 265-300] p 416 


A. 


Execution [§§ 265-278] p 416 
1. In General [§ 265] p 416 
2. Defective Execution [§ 266] p 417 
3. Time of Execution [§ 267] p 417 
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. Place of Execution [§ 268] p 417 
. Date [§ 269] p 417 
. Signature and Subscription [§§ 270-272] p 418 
a. In General [§ 270] p 418 
b. Form and Sufficiency [§ 271] p 418 
ce. Forged Signature [§ 272] p 418 
7. Execution by Part of Grantors [§ 273] p 419 
8. Seal [§ 274] p 419 
9. Affiming Revenue Stamps [§ 275] p 419 
10. Filling Blanks [§ 276] p 420 
ll. Affidavit Accompanying Instrument [§ 277] p 420 
12. Ratification of Unauthorized or Defective Execution [§ 278] p 420 
B. Attestation [§§ 279-281] p 421 
1. Necessity of Witnesses [§ 279] p 421 
2. Qualification of Witnesses [§ 280] p 422 
3. Curative Statutes [§ 281] p 422 . : 
C. Acknowledgment [§§ 282-290] p 422 
1. In General [§ 282] p 422 
2. Necessity of Acknowledgment [§ 283] p 422 
3. Officer Taking Acknowledgment [§§ 284-288] p 423 
a. Authority in General [§ 284] p 423 
b. Territorial Extent of Authority [§ 285] p 423 
c. Acknowledgment Taken beyond the State [§ 286] p 423 
d. Disqualification of Officer [§ 287] p 423 
e. De Facto Officer [§ 288] p 424 
4. Requisites of Certificate [§ 289] p 424 
5. Probate [§ 290] p 425 
D. Delivery and Acceptance [§§ 291-298] p 425 
. Necessity and Effect of Delivery [§ 291] p 425 
. Sufficiency of Delivery Generally [§ 292] p 426 
. Delivery in Case of Joint Parties [§ 293] p 426 
. Delivery to Third Person [§ 294] p 426 
. Record and Filing for Record as Delivery [§ 295] p 427 
Conditional or Absolute Delivery [§ 296] p 427 
. Acceptance by Mortgagee or Trustee [§ 297] p 428 
. Evidence [§ 298] p 429 
EK. Execution and Delivery of Mortgage Note [§ 299] p 430 | 
F. Issues, Proof, and Variance [§ 300] p 430 


Doe 


ONAMPFwNwy 


IX. VALIDITY OF MORTGAGES GENERALLY [§§ 301-332] p 430 
A. Capacity and Assent of Parties [§§ 301-318] p 430 
1. In General [§ 301] p 430 
2. Mental Capacity [§§ 302-303] p 430 
a. In General [§ 302] p 430 
b. Intoxication [§ 303] p 431 
3. Mistake [§ 304] p 432 
4. Fraud [§§ 305-311] p 432 
a. In General [§ 305] p 432 
b. Fraud Practiced on Mortgagor [§§ 306-310] p 433 
(1) In General [§ 306] p 433 
(2) Reliance on Representations [§ 307] p 434 
(3) Nature and Subject Matter of Representations [§ 308] p 434 
(4) Ignorant, Inexperienced, or Illiterate Mortgagor [§ 309] p 435 
(5) Fraud of Mortgagor’s Husband [§ 310] p 435 
e. Fraud Practiced on Mortgagee [§ 311] p 435 
5. Duress [§§ 312-317] p 436 
a. In General [§ 312] p 436 
b. Haerted by Husband upon Wife [§ 313] p 437 
c. Arrest and Threats of Arrest [§§ 314-317] p 437 
ae of, or Threat To Arrest, Mortgagor [§ 314] p 437 
rrest of, or Threat To Arrest, Relative of Mortga —é 
(a) In General [§ 315] p 438 : dsieiiatamcamee 
(b) Mortgagor’s Husband [§ 316] p 438 
(¢) Mortgagor’s Child [§ 317] p 438 
6. Undue Influence [§ 318] p 439 
B. Illegality [§§ 319-323] p 439 . 
1. In General [§ 319] p 439 
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2. Agreement To Stop Criminal Prosecution [§ 320] p 441 
3. Gambling Contracts [§ 321] a oe 
4. Immoral Purposes [§ 322] p 
5. Violation of Injunction [§ eat p 442 
. Partial Invalidity [§ 324] p 442 
- Right To Contest Validity [§§ 325-327] p 443 
1. Persons Who May Assert [§ 325] p 443 
2. Estoppel [§ 326] p 443 
3. Ratification of Invalid Mortgage [§ 327] p 444 
E. Cancellation for Invalidity [§ 328] p 444 
F. Evidence as to Validity [\§ 329-331] p 445 
1. Presumptions and Burden of Proof [§ 329] p 445 
2. Admissibility [§ 330] p 446 
3. Weight and Sufficiency [§ 331] p 447 
G. Questions for Jury [§ 332] p 447 


Ce 


_ X. CONSTRUCTION AND OPERATION OF MORTGAGES GENERALLY [{§§ 333-343] p 448 
A. What Law Governs [§ 333] p 448 
B. Rules of Construction [§§ 334 340] p 449 
1. In General [§ 334] p 449 
2. Language of Instrument [§§ 335-336] p 449 
a. In General [§ 335] p 449 
b. Recitals and Conditions [§ 336] p 450 
3. Extrinsic Circumstances and Construction by Parties [§ 337] p 450 
4. Repugnant Parts of Clauses [§ 338] p 450 
5. Construing Instruments Together [§§ 339-340] p 451 
a. In General [§ 339] p 451 
b. Mortgage and Note or Bond [§ 340] p 452 
C. Time of Taking Effect [§ 341] p 453 
D. Evidence To Aid Construction [§ 342] p 453 
E. Questions for Jury [§ 343] p 454 


XI. DEBTS OR LIABILITIES SECURED [{§§ 344-390] p 454 
A. In General [§§ 344-351] p 454 
1. What May Be Secured [§ 344] p 454 
2. Description of Debt or Liability in Mortgage [§§ 345-347] p 454 
a. Construction in General [§ 345] p 454 
b. Presumptions and Burden of Proof [§ 346] p 455 
e. Parol or Extrinsic Evidence [§ 347] p 455 
3. Restriction to Debts of Specified Kind [§ 348] p 457 
4. Blanket Mortgage [§ 349] p 457 
5. Ascertainment of Amount Due [§ 350] p 457 
6. Limitation of Amount Secured [§ 351] p 457 
B. Purchase-Money Mortgage {§ 352] p 458 
C. Support and Maintenance [§ 353] p 458 
D. Indemnity Mortgages [§§ 354-361] p 459 
1. Validity in General [§ 354] p 459 
2. Consideration [§ 355] p 459 
3. Construction and Operation [§§ 356-359] p 459 
a. In General [§ 356] p 459 
b. Liabilities Secured [§§ 357-359] p 459 
(1) In General [§ 357] p 459 
(2) Restriction as to Time [§ 358] p 460 
(3) Renewals and Substituted Debts [§ 359] p 460 
4. When Enforceable [§ 360] p 461 
5. Subrogation of Creditor [§ 361] p 461 
EK. Future Advances [§§ 362-368] p 462 
1. Validity [§§ 362-363] p 462 
a. In General [§ 362] p 462 
b. Partial Invalidity [§ He p 463 
2. Canstruction and Operation [§§ 364-368] p 463 
a. In General [§ 364] p 463 
b. Advances or Debts Secured [§§ 365-368] p 463 
(1) In General [§ 365] p 463 
(2) Amount Recoverable [§ 366] p 465 
(3) Restriction as to Amount [§ 367] p 465 
(4) Limitation as to Time [§ 368] p 465 
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F. Extension of Security to Other Debts or Liabilities [§§ 369-376] p 466 
1. In General [§§ 369-371] p 466 ) 

a. General Rule [§ 369] p 466 z 

b. Agreement of Parties [§§ 370-371] p 466 ~ 

(1) In General [§ 370] p 466 

(2) Parol or Implied Agreements and Estoppel [§ 371] p 467 

. Renewals and Substituted Liabilities [§ 372] p 468 : 
. Claims Purchased by Mortgagees [§ 373] p 468 iy 
. Costs and Expenses [§ 374] p 469 i 
. Taxes and Assessments [§ 375] p 470 [i 
. Insurance [§ 376] p 471 : 
G. Interest [§§ 377-389] p 471 } 
1. Right to Interest on Mortgage Debt [§ 377] p 471 t 

2. Time during Which Interest Runs [§§ 378-379] p 472 
a. Time of Accrual [§ 378] p 472 

b. Duration [§ 379] p 472 My 

3. Rate of Interest [§§ 380-387] p 472 
a. Contract Rate [§ 380] p 472 : Nf 

‘ 
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b. In Absence of Contract [§ 381] p 472 
ce. Subsequent Agreements Concerning Interest [§§ 382-383] p 473 
(1) To Increase Interest [§ 382] p 473 . 
(2) To Reduce Interest {§ 383] p 473 : 
d. Rate Depending on Punctual Paton? [§§ 384-385] p 473 : 
(1) Augmentation for Delay [§ 384] p 473 
(2) Reduction for Prompt Payment [§ 385] p 473 
e. After Maturity and Default [§ 386] p 473 
f. Mortgagee in Possession [§ 387] p 474 
4. Separate Interest Notes or Coupons [§ 388] p 474 
5. Interest as Debt Secured [§ 389] p 474 
H. Bonus to Mortgagee [§ 390] p 474 


XII. PROPERTY MORTGAGED AND ESTATES OF PARTIES [(§§ 391-418] p 475 . 
A. Property Covered by Mortgage [§§ 391-405] p 475 
1. Rules of Construction [§§ 391-392] p 475 
a. In General [§ 391] p 475 
b. Construing Instruments Together [§ 392] p 476 
2. Title or Interest Conveyed [§§ 393-397] p 476 
a. In General [§ 393] p 476 
b. Interest under Contract of Purchase [§ 394] p 478 
ce. After-Acquired Title [§§ 395-396] p 478 
(1) In General [§ 395] p 478 
(2) Limitation of Rule [§ 396] p 479 
d. After-Acquired Property [§ 397] p 480 
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3. Undivided Interest [§ 398] p 481 } 
4, Extension to, or Substitution of, Other Property [§ 399] p 481 
5. Appurtenances [§ 400] p 482 
6. Accretions [§ 401] p 483 

7. Personal Property in General [§ 402] p 483 af 
8. Crops and Timber [§ 403] p 484 a | 

9. Improvements on the Land [§ 404] p 485 : 

10. Eaceptions and Reservations [§ 405] p 485 hi 

B. Estates and Interests of Parties [§§ 406-411} p 486 fs 
1. In General [§ 406] p 486 a 

2. After Default or Breach of Condition [§ 407] p 486 + 

3. As between Joint Mortgagees [§ 408] p 487 3} 

4. Under Trust Deeds [§ 409] p 487 ; 
5. Under Absolute Deed Given as Mortgage [§ 410] p 488 4, 

6. Under Purchase-Money Mortgage [§ 411] p 489 iF 

C. Adverse Possession and Acquisition of Outstanding Title [§§ 412-418] p 489 - 
1. Adverse Possession [§§ 412-415] p 489 é +7 

a. By Mortgagor |§ 412] p 489 

b. By Mortgagee [§ 413] p 491 if 

ce. By Third Persons [§ 414] p 492 i 


d. By Mortgagor’s Grantee [§ 415] p 493 

2. Acquisition of Outstanding Title [§§ 416-418] p 493 ; 
a. By Mortgagor |§ 416] p 493 1 
b. By Mortgagee or His Grantee [§ 417] p.494 4 
ce. By Junior Lienholders [§ 418] p 495 r| 
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XIII. RECORDING AND REGISTRATION [{§§ 419-427] p 496 


A. 


Statutory Provisions [§ 419] p 496 


B. Necessity of Recording as between Parties to Mortgage [§ 420] p 496 


C; 


Qeead 


Instruments Which May or Must Be Recorded [§§ 421-423] p 497 
1. In General [§ 421] p 497 
2. Absolute Deed as Mortgage [§ 422] p 498 
3. Defective Instruments [§ 423] p 498 


. Place of Record [§ 424] p 499 

. Time of Record [§ 425] p 499 

. Sufficiency of Record [§ 426] p 500 
. Reinscription [§ 427] p 501 


XIV. LIEN AND PRIORITY [§§ 428-563] p 501 


oh 


B. 


Lien in General [§§ 428-443] p 501 
1. Nature, Extent, and Duration of Lien [§§ 428-431] p 501 
a. Nature and Haistence of Lien [§ 428] p 501 
b. Scope and Extent of Lien [§ 429] p 501 
ce. Time When Lien Attaches [§ 430] p 502 
-d. Duration of Lien [§ 431] p 503 
2. Waiver or Loss of Lien [§§ 432-440] p 504 
. Hapress Waiver [§ 432] p 504 
. Implied Waiver [§ 433] p 504 
. Change of Securities [§ 434] p 504 
. Failure To Assert Claim [§ 435] p 505 
. Resort to Other Remedy [§ 436] p 505 
. Loss of Lien [§§ 437-440] p 505 
(1) In General [§ 437] p 505 
(2) Acquisition of Title to Mortgaged Premises [§ 438] p 506 
(3) Judicial Sale of Property [§ 439] p 506 
(4) Removal of Buildings [§ 440] p 506 
3. Priority of Debts Secured by Same Momange [§§ 441-443] p 507 
a. In General [§ 441] p 507 
e Agreements as to Priority [§ 442] p 507 
Order of Maturity of Debts [§ 443] p 508 
Npiteaee of Mortgages [§§ 444-473] p 509 
1. Priorities between Mortgages [§§ 444-451] p 509 
a. In General [§ 444] p 509 
b. Mortgages Given before and after Acquisition of Title [§ 445] p 510 
c. Nature of Claim Secured [§ 446] p 511 
d. Defective or Partly Invalid Mortgage [§ 447] p 511 
e. Agreements Affecting Priority [§ 448] p 512 
f. Priority of Execution and Delivery [§ 449] p 513 
gs 
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. Mortgages Executed Simultaneously [§ 450] p 513 
. Cumulative Mortgages [§ 451] p 514 
2, Priorities between Mortgages and Other Liens or Claims [§§ 452-464] p 514 
a. In General [§ 452] p 514 
b. Liens Existing before Mortgagor Acquired Title [§ 453] p 516 
. Prwor Leases [§ 454] p 517 
. Vendor’s or Vendee’s Lien [§ 455] p 517 
. Conditional Sale of Fixtures [§ 456] p 518 
. Judgments and Decrees [§ 457] p 518 
. Executions [§ 458] p 521 
. Attachments [§ 459] p 522 
. Allowance to Surviving Wife or Family [§ 460] p 522 
. Taxes and Assessments [§ 461] p 523 
. Defective or Partly Invalid Mortgage [§ 462] p 5 
Rights of Subsequent Purchasers [§ 463] p 524 
m. Agreements Affecting Priority [§ 464] p 524 
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3. Priorities of Mortgages To Secure Advances or Contingent Liabilities [§§ 465-469] p 525 


a. Mortgages To Secure Future Advances [§§ 465-468] p 525 
(1) In General [§ 465] p 525 
(2) Optional or Absolute Liability To Make Advances [§ 466] p 526 
(3) Advances before Notice of Other Lien [§ 467] p 527 
(4) Advances after Notice of Other Lien [§ 468] p 527 

b. Mortgages To Secure Contingent Liabilities [§ 469] p 528 

4. Priority of Purchase-Money Mortgages [§§ 470-473] p 528 
a. In General [§ 470] p 528 
b. Time of Execution of Mortgage [§ 471] p 531 
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e. Mortgage to Third Person Advancing Purchase Money [§ 472] p 531 , } 
d. Mortgage for Balance of Purchase Money and Mortgage for Money Borrowed To 
Make Cash Payment [§ 473] p 532 - : 
C. Mortgagees as Bona Fide Purchasers [§§ 474-490] p 532 : a 
1. Rights of Mortgagee [§§ 474-476] 532 a 
a. In General [§ 474] p 532 4 
‘ b. As against Secret Equities [§ 475] p 533 ‘ 
-c. As against Claim of Fraud or Mental Incompetency [§ 476] p 534 
2. Good Faith [§ 477] p 535 + 
3. Notice [§§ 478-486] p 536 é 
a. In General [§ 478] p 536 
b. Constructive Notice [§ 479] p 537 
ce. Notice of Claim for Purchase Money [§ 480] p 539 
d. Possession as Notice [§§ 481-485] p 539 
(1) Possession by Mortgagor [§ 481] p 539 
(2) Possession by Person Other than Mortgagor [§§ 482-485] p 539 
(a) In General [§ 482] p 539 
(b) Prior Grantee or Vendee [§ 483] p 541 
(ce) Prior Grantor or Vendor [§ 484] p 541 
(d) Tenant [§ 485] p 542 
e. Notice from Record [§ 486] p 542 
4. Consideration [§§ 487-490] p 544 
a. In General [§ 487] p 544 
b. Preéxisting Debt [§ 488] p 545 
c. Extension of Time of Payment [§ 489] p 546 
d. Surrender of Prior Security [§ 490] p 547 
D. Priority of Record [§§ 491-502] p 547 
. In General [§ 491] p 547 
. As between Mortgage and Judgment [§ 492] p 547 \ 
. As between Mortgage and Conveyance [§ 493] p 548 
. As between Mortgage and Lease [§ 494] p 549 
. As between Mortgage and Vendor's Lien [§ 495] p 549 
. As between Two Mortgages [§ 496] p 549 
. Circumstances Affecting Priority by Record [§§ 497-500] p 550 
a. Good Faith [§ 497] p 550 
b. Agreement as to Priority [§ 498] p 550 
c. Time of Execution or Delivery [§ 499] p 550 
d. Purchase-Money Mortgage [§ 500] p 551 
8. Instruments Recorded at Same Time [§ 501] p 551 
9. Relation Back [§ 502] p 552 
E. Priority of Registration under Torrens Act [§ 503] p 552 
F. Notice Affecting Priority [§§ 504-527] p 552 
: 1. Notice in General [§§ 504-512] p 552 
a. Actual Notice [§ 504] p 552 
b. Defective Description of Property [§ 505] p 554 
ce. Constructive Notice [§§ 506-509] p 554 
(1) In General [§ 506] p 554 
(2) Notice to Attorney or Agent [§ 507] 
(3) Facts Putting on Inquiry [§ 508] p 555 
(4) Possession as Notice [§ 509] p 556 
d. Notice Affecting Subsequent Purchasers [§ 510] p 556 
e. As between Semor and Junior Mortgagee [§ 511] p 557 
f. As between Mortgagee and Subsequent Lessee [§ 512] p 557 
2. Record as Notice [§§ 513-527] p 557 
a. In General [§ 513] p 557 
b. Record as Notice to Subsequent Purchasers or Lienors [§ 514] p 557 
ce. Mortgages Simultaneously Recorded [§ 515] p 559 
d. Record as Notice to Prior Mortgagees or Purchasers [§ 516] p 560 
e. Record of Absolute Deed and Defeasance [§ 517] p 560 
f. Record of Mortgage Made before Acquisition of Title [§ 518] p 560 
g. Instruments Not Entitled to Record [§ 519] p 561 
h. Facts of Which Record Is Notice [§§ 520-521] p 562 
(1) In General [§ 520] p 562 
(2) Amount of Debt Secured [§ 521] p 563 
Record of Defective or Altered Instrument [§ 522] p 564 
Erroneous Description of Property [§ 523] p 564 
k. Sufficiency of Record [§ 524] p 566 
. Errors in Record [§ 525] p 567 
m. Indexing Record [§ 526] p 568 
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n. Time When Record Gives Notice [§ 527] p 568 
G. Failure To Record Mortgage [§§ 528-537] p 569 
1. Necessity of Record and Effect of Failure To Record [§§ 528-531] p 569 
a. In’ General [§ 528] p 569 
b. Absolute Deed as Mortgage [§ 529] p 569 
ce. Hffect of Delay in Recording [§ 530] p 570 
d. Reinseription [§ 531] p 571 
2. Lien of Unrecorded Mortgage [§§ 532-536] p 571 
a. As ee Subsequent Purchasers or Enceumbrancers [§§ 532-533] p 571 
(1) In General [§ 532] p 571 
(2) Who Are Bona Fide Purchasers or Mortgagees [§ 533] p 573 
b. As against Subsequent Creditors [§§ 534-535] p 574 
(1) In General [§ 534] p 574 
(2) Judgment and Execution Creditors [§ 535] p 575 
c. As between Two Unrecorded Mortgages [§ 536] p 576 
3. Effect of Actual Notice [§ 537] p 576 
H. Transactions Subsequent to Mortgage Affecting Priority [§§ 538-549] p 578 


1. In General [§ 538] p 578 
2. Senior Mortgagee Impairing Security of Junior [§ 539] p 579 
3. Displacement of Mortgage Lien by Receiver’s Certificates [§ 540] p 580 
4. Transactions Affecting Amount of Lien [§ 541]. p 580 
5. Doctrine of Tacking [§§ 542-543] p 580 
a. English Rule [§ 542] p 580 
b. American Rule [§ 543] p 581 
6. Junior Encumbrancer Paying Off Senior [§ 544] p 581 
7. Extension of Time for Payment [§ 545] p 582 
8. Substitution or Renewal of Mortgages [§ 546] p 582 
9. Release or Satisfaction [§§ 547-549] p 584 


a. In General [§ 547] p 584 
b. Unauthorized, Fraudulent, or Mistaken Release or Satisfaction; Failure of Consid- 
eration [§ 548] p 5 
ce. Necessity of Record [§ 549] p 592 
I. Estoppel Affecting Priority [§§ 550-554] p 593 
1. In General [§ 550] p 593 
2. Estoppel To Deny Prior Lien [§ 551] p 595 
3. Fraud [§ 552] p 596 
4. Concealment [§ 553] p 596 
5. Representations or Admissions [§ 554] p 597 
J. Proceedings To Establish Rights [§% 555-503] p 597 
1. Demand for Accounting [§ 555] p 597 
2. Action or Suit [§§ 556-563] p 597 
. In General {§ 556] p 597 
. Parties [§ 557] p 598 
. Pleading [§ 558] p 598 
. Presumpiions and Burden of Proof [§§ 559-560] p 599 
(1) Presumptions [§ 559] p 599 -' 
(2) Burden of Proof [§ 560] p 600 
e. Admissibility of Evidence [§ 561] p 601 
f. Weight and Sufficiency of Evidence [§ 562] p 601 
g. Hearing and Determination [§ 563] p 602 
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XV. RIGHTS AND LIABILITIES OF PARTIES [{§§ 564-652] p 602 
A. In General [§§ 564-572] p 602 
1. Relation of Parties [§ 564] p 602 
. Right to Muniments of Title he 565] p 603 
. Liability for Fees for Recording Mortgage [§ 566] p 604 
. Application of Proceeds of Mortgage [§ 567] p 604 
Effect of Judgments against Mortgagor on Mortgagee’s Rights [§ 568] p 605 
‘Mortgagee’s Right To Protect Title [§ 569] p 605 
. Sale of Mortgaged Estate on Execution [§ 570] p 605 
. Rights, Duties, and Liabilities of Trustees [§§ 571-572] p 605 
a. In General. [§ 571] p 605 
b. Expenses and Compensation [§ 572] p 608 
B. Possession and Use of Property [§§ 573-590] p 608 
1. Right of Possession before Default [$$ 573-576] p 608 
a. In General [§ 573] p 608 
b. Mortgage for Support and Maintenance [§ 574] p 609 
e. Under Deed of Trust [§ 575] p 609 
d. Under Absolute Deed as Mortgage [§ 576] p 609 
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. Right of Possession after Default [§ 577] p 609 
. Agreement as to Possession [§ 578] p 610 
. Statutory Provisions [§ 579] p 611 
. Mortgagee in Possession [§§ 580-582] p 612 
a. Who Is Mortgagee in Possession [§ 580] p 612 
b. Rights and Liabilities [§ 581] p 613 
c. Compensation and Reimbursements [§ 582] p 616 
6. Actions for Possession [§§ 583-590] p 616 — 
a. Between Parties to Mortgage [§§ 583-588] p 616 
(1) By Mortgagor [§ 583] p 616 
(2) By Mortyagee |8§ 584-588] p 617 
(a) Im General [§ 584] p 617 
(b) Notice To Quit [§ 585] p 618 
(c) Defenses [§ 586] p 618 
(d) Parties [§ 587] p 618 
(e) Pleading, Evidence, and Procedure [$ 588] p 618 
b. Against Third Persons [§ 589] p 619 
c. Actions by Third Persons [§ 590] p 620 
C. Control and Disposition of Property [§§ 501 -596] p 620 
1. Rights of Mortgagor [§§ 591-593] p 620 
a. In General [§ 591] p 620 . 
b. Sale of Premises [§ 592] p 621 
ce. Lease of Premises [§ 593] p 621 
2. Rights and Liabilities of Mortgagee [§§ 594-596] p 622 
a. In General [§ 594] p 622 
b. Sale of Premises [§ 595] p 622 
: e. Lease of Premises [§ 596] p 623 
D. Timber, Crops, Mines, Buildings, Etc. at 597-603] p 623 
af Right To Cut Timber [§§ 597-600] p 623 
a. Right of Mortgagor [§§ 597-598] p 623 
(1) In General [§ 597] p 623 
(2) Firewood and Timber for Repairs [§ 598] p 624 
b. Right of Mortgagee [§ 599] p 624 
c. After Payment or Discharge [§ 600] p 624 
2. Crops; Emblements [§ 601] p 624 
3. Mines and Quarries [§ 602] p 625 
4. Buildings and Other Improvements [§ 603] p 626 
E. Rents and Profits [§§ 604-613] p 627 ss 
1. Right to Rents in General [§ 604] p 627 
. Agreements or Stipulations {§ 605] p 628 
. Mortgagee in Possession [§ 606] p 630 
. Rents in Arrears [§ 607] p 632 
. Rent Charge [§ 608] p 633 
. Right To Recover Rent from Mortgagor’s Tenant [§§ 609-611] p 633 
a. In General [§ 609] p 633 
b. Notice to Tenant [§ 610] p 633 
e. Rents Paid in Advance {§ 611] p 634 
7. As between Senior and Junior Mortgagees [§ 612] p 634 
8. As between Mortgagee and Other Creditors [§ 613] p 635 
F. Taxes and Assessments [§§ 614-624] p 636 
J. Taxes on Mortgagee’s Interest [\ 614] p 636 
2. Taxes on Mortgaged Premises [§§ 615-617] p 636 
a. Rights and Duties of Parties in General [§ 615] p 636 
b. Effect of Tax Clause in Mortgage [§ 616] p 637 
e. Payment of Taxes by Mortgagor | 617] p 638 
3. Right of Mortgagee To Recover Taxes Paid [§§ 618-622] p 638 
a. In General [§ 618] p 638 
b. Right to Lien [§ 619] p 639 
ce. On Redemption |§ 620] p 640 
d. On Foreclosure [§ 621] p 640 
e. Redemption from Tax Sale [§ 622] p 641 
4. Liability as between Mortgagees [§ 623] p 641 
5. Liability as between Trustee and Beneficiary [§ 624] p 641 
G. Insurance [§§ 625-628] p 641 
1. In General [§§ 625-626] p 641 
a. Covenant or Agreement by Mortgagor To Insure [§ 625] p 641 
b. Duties and Liabilities of Mortgagee or Trustee [$ 626] p 642 
2. Premiums [§ 627] p 643 
3. Proceeds [§ 628] p 644 
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H. Repairs and Improvements [§§ 629-636] p 645 
1. Duty To Make Repairs [§ 629] p 645 
2. Compensation for Repairs [§ 630] p 645 
3. Improvements [§§ 631-636] p 646 
a. in General [§ 631] p 616 
b. By Mortgagee in Possession [§§ 632- 635 ] p 646 
(1) Right to Compensation [§§ 632-634] p 646 
(a) In General [§ 632] p 646 
(b) As Affected by Good Faith [§ 633] p 647 
(c) Under Absolute Deed as Mortgage [§ 634] p 648 
(2) Rent on Improvements [§ 635] p 648 
e. By Purchaser at Foreclosure Sale [§ 636] p 648 
I. Injuries to Property and Actions Therefor [§§ 637-642] p 648 
1. Waste or Other Injury by Mortgagor [§ 637] p 648 
. Injunction To Restrain Waste |§ 638] p 649 
. Mortgagee Liable for Waste |§ 639] p 650 : 
. Rights and Liabilities as between Mortgagees [§ 640] p 651 
. Trespass or Injury by Third Persons [§ 641] p 651 
. Criminal Responsibility [§ 642] p 653 
J. Appointment of Receiver [§ 643] p 653 
K. Actions on Indebtedness [§§ 644-652] p 653 
1. Personal Liability of Mortgagor [§ 644] p 653 
2. Right of Action on Debt Secured [§§ 645-647] p 654 
a. In General [§ 645] p 654 
b. Statutory Provisions [§ 646] p 656 
ce. Provisions of Mortgage [§ 647] p 658 
. Pendency of Foreclosure Proceedings [§ 648] p 659 
. After Foreclosure [§ 649] p 659 
. Right of Action for Installments of Interest [§ 650] p 660 
. Operation and Effect of Judgment [§ 651] p 660 
. Execution and Sale [§ 652] p 660 
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XVI. TRANSFER OR ASSIGNMENT OF MORTGAGE OR DEBT [§§ 653-739] p 661 
A. Nature and Theory in General [§§ 653-654] p 661 
1. Assignability [§ 653] p 661 
2. Negotiability [§ 654] p 662 
B. Mode and Sufficiency [§§ 655-693] p 662 
1. In General [§ 655] p 662 
2. Essentials [§§ 656-684] p 663 
a. Capacity of Parties [§§ 656-667] p 663 
(1) Im General [§ 656] p 663 © 
(2) Capacity of Assignor [§§ 657-666] p 663 
(a) Mortgagor [\ 657] p 663 
(b) Mortgagee [§ 658] p 663 
(c) Agent or Attorney [§ 659] p 663 
(d) Trustee [§ 660] p 664 
(e) Guardian [§ 661] p 664 
(f) Haxecutor or Administrator [§ 662] p 664 
(g) Heir [§ 663] p 664 
(h) Married Woman [§ 664] p 665 
(i) Corporation [§ 665] p 665 
(j) Partnership [§ 666] p 665 
(3) Capacity of Assignee [§ 667] p 665 
b. Consent of Parties [§§ 668-671] p 666 
(1) In General [§ 668] p 666 
(2) Mistake [§ 669] p 666 
(3) Fraud [§ 670] p 666 
(4) Duress or Undue Influence [§ 671] p 667 
Consent of Mortgagor [§ 672] p 667 
. Consideration [§§ 673-674] p 667 
(1) In General [§ 673] p 667 
(2) Sufficiency [§ 674] p 668 
Delivery [§ 675] p 668 
Notice [6§ 676-679] p 669 
(1) General Rules [§§ 676-677] p 669 
(a) Notice to Mortgagor [§ 676] p 669 
(b) Notice to Third Persons [§ 677] p 669 
(2) Recording [§§ 678-679] p 670 
(a) In General [§ 678] p 670 
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(b) Mode and Sufficiency [§ 679] p 671 
g. Formal Requisites of Written Assignments [§§ 680-684] p 671 
(1) Im General [§ 680] p 671 - 
(2) Identification of Mortgage [§ 681] p 671 
(3) Identification of Parties [§ 682] p 672 
(4) Seal [§ 683] p 672 
(5) Acknowledgment and Attestation [§ 684] p 672 
3. Transfer of Debt as Assignment of Mortgage [§§ 685-688] p 672 
a. In General [§ 685] p 672 ] 
b. Transfer of Evidence of Debt [§ 686] p 673 
e. Transfer of Part of Debt [§ 687] p 674 
d. Transfer of Part of Notes or Bonds [§ 688] p 675 
4. Conveyance of Premises as Assignment of Mortgage [§ 689] p 675 
5. Effect of Transfer of Mortgage without Debt [§ 690] p 676 
6. Equitable Assignments [§§ 691-693] p 677 
a. In General [§ 691] p 677 
b. Effect of Payment of Mortgage Debt by Third Person [§ 692] p 678 
ec. Compelling Assignment [§ 693] p 679 
C. What Law Governs [§ 694] p 680 
D. Operation and Effect [§§ 695-709] p 680 
1. In General [§ 695] p 680 
2. Transfer of Incident Rights [§§ 696-697] p 681 
a. In General [§ 696] p 681 
b. Power of Sale [§ 697] p 682 
3. Transfer of Title to Premises [§ 698] p 683 
4. Warranty Implied by Assignment [§ 699] p 683 
5. Priorities [§§ 700-708] p 683 
. Assignee and Lienor [§ 700] p 683 
. Assignee of Senior Mortgage and Junior Encumbrancer [§ 701] p 684 
Mortgagee and Assignee of Junior Mortgage [§ 702] p 684 
. Assignees of Successive Mortgages [§ 703] p 685 
Assignees of Simultaneous Mortgages [§ 704] p 685 
Claimants under Successive Assignments from Same Owner [§ 705] p 685 
. Assignees of Separate Parts of Debt [§ 706] p 686 
. Assignor and Assignee of Part of Debt [§ 707] p 687 
i, Assignee and Subsequent Purchaser or Encumbrancer [§ 708] p 687 
6. Merger of Interests [§ 709] p 688 
E. Rights and Liabilities of Parties [§§ 710-733] p 690 
1. Rights of Assignee [§§ 710-730] p 690 
a. In General [§ 710] p 690 
b. Right of Immunity from Equities and Defenses [§§ 711-718] p 690 
(1) Equities and Defenses between Original Parties [§§ 711-713] p 690 
(a) In General [§ 711] p 690 
(b) Where Mortgage Secures Negotiable Instrument [§ 712] p 693 
(c) Estoppel of Mortgagor [§ 713] p 694 
(2) Equities and Defenses between Mortgagor and Third Person [§ 714] p 695 
(3) Equities and Defenses in Favor of Third Person [§ 715] p 695 
(4) Essentials of Bona Fide Purchase [§§ 716-718] p 696 
(a) Want of Notice [§ 716] p 696 
(b) Payment of Consideration [§ 717] p 697 
(ec) Taking before Maturity [§ 718] p 697 
ec. Right To Receive Payment [§§ 719-720] p 698 
_(1) In General [§ 719] p 698 
(2) Effect of Payment to Mortgagee after Assignment [§ 720] p 699 
d. Right to Give Release or Acknowledge Satisfaction [§ 721] p 700 
. Right to Possession of Premises [§ 722] p 702 
. Right to Rents and Profits [§ 723] p 702 
. Right to Reissue or Reassign Mortgage [§ 724] p 702 - 
. Remedies [§§ 725-730] p 702 
(1) In General [§ 725] p 702 
(2) Right To Sue on Debt [§ 726] p 703 
(3) Right To Foreclose [§§ 727-728] p 703 
(a) In General [§ 727] p 703 
(b) Right To Exercise Power of Sale [§ 728] p 703 
(4) Right of Recourse against Assignor [§ 729] p 703 
(5) Right To Recover for Injury to Property [§ 730] p 705 
2. Liabilities of Assignee [§ 731] p 705 
3. Rights of Assignor [§ 732] p 705 
4. Liabilities of Assignor [{§ 733] p 706 
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F. Actions by or against ee [§§ ene] p 706 

1. Pleading [§ 734] p 70 

2. Evidence [§§ 735 7aT7] 706 
a. Presumptions and Burden of Proof [§ 735] p 706 
b. Admissibility [§ 736] p 706 
c. Weight and Sufficiency |§ 737] p 707 

3. Trial [§§ 738-739] p 707 
a. Questions for Court or Jury [§ 738] p 707 
b. Findings [§ 739] p 707 


XVII. lar ae OF PROPERTY MORTGAGED OR OF EQUITY OF REDEMPTION [§§ 740-884] 
p 
A. Right of Mortgagor To Sell or Transfer Premises [§§ 740-743] p 707 
1. In General [§ 740] p 707 
2. Pact De Non Alienando [§ 741] p 708 
3. Consent of Mortgagee [§§ 742-743] p 708 
a. In General [§ 742] p 708 
b. Transfer Free from Encumbrance [§ 743] p 709 
B. Operation and Effect Generally [§§ 744-754] p 709: 
1. Liability for Debt Secured [§§ 744-746] p 709 
a. Between Mortgagor and Mortgagee [§.744] p 709 
b. Between Mortgagor, and Purchaser [§ 745] p 710 
c. Between Mortgagee and Purchaser {§ 746] p 710 
2. Title and Rights Conveyed [§§ 747-754] p 711 
a. In General [§ 747] p 711 
b. Subordination to Mortgage [§§ 748-749] p 712 
(1) In General [§ 748] p 712 
(2) Persons within the Rule [§ 749] p 713 
Subsequent Acts or Agreements of Mortgagor and Mortgagee [§ 750] p 714 
Possession [§ 751] p 714 
Rents and Profits [§ 752] p 714 
Alterations and Improvements [§ 753] p 714 
Reduction of Mortgage Debt [§ 754] p 715 
C. Sale or Transfer Subject to Mortgage [§§ 755-763] p 715 
1. In General [§ 755] p 715 
2. Lien on, and Primary Liability of, Mortgaged Premises [§ 756] p 716 
3. Personal Liability of Purchaser [§§ 757-758] p 717 
a. In General [§ 757] p 717 
b. Exchanges of Mortgaged Property [§ 758] p 718 
4. Rights and Liabilities of Mortgagor [§§ 759-763] p 719 
a. In General [§ 759]. p 719 
b. Release of Mortgagor [§§ 760-761] p 719 
(1) In General [§ 760] p 719 
(2) By Extension of Time of Payment [§ 761] p7 
e. Arising Out of Payment of Debt [§§ 762-763] p 720 
(1) Payment by Purchaser [§ 762] p 720 
(2) Payment by Mortgagor [§ 763] p 720 
D. Assumption of Mortgage by Grantee [§§ 764-828] p 721 
1. In General [§ 764] p 721 
2. What Law Governs [§ 765] p 721 
3. Requisites and Validity of Assumption [§§ 766-775] p 721 
a. Agreement Generally [§§ 766-770] p 721 
(1) Form and Sufficiency in General [§ 766] p 721 
(2) Recitals in Deed [§ 767] p 721 
(3) Separate Agreements [§ 768] p 722 
(4) Implied Agreements [§§ 769-770] p 723 
(a) In General [§ 769] p 723 
(b) Mortgage Debt as Part of Purchase Money [§ 770] p 724 
b. Acceptance of Deed Containing Assumption Clause [§ 771] p 725 
c. Ratification or Acceptance by Mortgagee |§ 772] p a 
d. Consideration for Agreement [§§ 773-774] p 727 
(1) In General [§ 773] p 727 
(2) Failure of Consideration [§ 774] p 727 
e. Fraud and Mistake [§ 775] p 728 
_ 4. Construction of Agreement [§ 776] p 729 
5. Evidence of Agreement [§§ 777-780] p 729 
a. In General [§ 777] p 729 
b. Agreement Not Expressed in Conveyance [§ 778] p 730 
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; 
c. Acts in Recognition of Agreement [§ 779] p 730 tj 
d. Review [§ 780] p 731 $; 
6. Operation and Effect of Agreement [§§ 781-828] p 731 4: 
a. In General [§ 781] p 731 \ a3 


b. Limitations Imposed by Agreement [§ 782] p 732 
c. Between Mortgagor and Mortgagee [§§ 783-786] p 733 
(1) Rights of Mortgagee after Transfer [§ 783] p.733 
(2) Duties and Liabilities of Mortgagee in General [§ 784] p 734 
(3) Duty of Mortgagee To Foreclose [§ 785] p 735 
(4) Effect of Extension of Time of Payment [§ 786] p 735 
d. Between Mortgagor and Grantee [§§ 787-804] p 736 
(1) In General [§ 787] p 736 
(2). Land as Primary Fund for Payment of Debt [§ 788] p 736 
(3) Status as Principal and Surety [§ 789] p 737 
(4) Enforcement of Assumption Agreement [§§ 790-804] p 738 
(a) Im General [§ 790] p 738 
(b) Nature and Form of Remedy [§§ 791-801] p 738 
aa. Action for Damages [§§ 791-792] p 738 
(aa) Before Payment by Mortgagor [§ 791] p 738 
(bb) After Payment or Loss by Mortgagor [§ 792] p 738 
bb. Action Zo Recover Payment [§§ 793-795] p 738 
(aa) At Law [§ 793] p 738 
(bb) In Equity '[§ 794] p 739 
(cc) Under Statute Relating to Sureties Generally [§ 795} 
p 739 
ce. Specific Enforcement of Assumption Agreement [§ 796] p 739 
dd. Lien or Subrogation [§ 797] p 740 
ee. Cross Petition between Defendants in Foreclosure Action [§ 798] 
p 740 
ff. Seb. Off in Action by Grantee [§ 799] p 740 
gg. Action for Purchase Money [§ 800] p 740 
hh. Recovery of Penalty in Grantee’s Bond [§ 801] p 741 
(c) When Action Accrues [§ 802] p 741 
(d) Defenses [§ 803] p 741 
(e) Amount Recoverable [§ 804] p 742 
-@. Between Mortgagee and Grantee [§§ 805-827] p 743 
(1) Personal Liability of Grantee [§§ 805-807] p 743 
(a) In General [§ 805] p 743 
(b) Covenant in Deed or Mortgage [§ 806] p 743 
(c) Debt as Part of Purchase Money [§ 807] p 744 
(2) Nature and Extent of Liability [§§ 808-811] p 745 
(a) In General [§ 808] p 745 
(b) Amount [§§ 809-810] p 745 
aa. In General [§ 809] p 745 
bb. Deficiency on Foreclosure [§ 810] p 746 
(ce) Land as Primary Fund [§ 811] p 747 
(3) Suecessive Conveyances [§§ 812-814] p 747 
(a) In General [§ 812] p 747 
(b) Liability of Grantee Dependent on Liability of Grantor [§ 813] p 747 *— 
(ec) Continuing Liability of Grantor [§ 814] p 748 
(4) Rescission of Agreement or Release Therefrom [§ 815] p 748 
(5) Enforcement of Liability by Mortgagee [§§ 816-827] p "49 
(a) Right To Enforce [§ 816] p 749 
(b) Nature and Form of Remedy [§§ 817-824] p 750 i 


aa. In General [§ 817] p 750 ie 
bb. What Law Governs [§ 818] p 750 e 
cc. Action at Law [§ 819] p 750 e 
dd. Swit in Equity [§ 820] p 751 +; 
ee. Enforcement through Deficiency Judgment [§ 821] p 7 r) 
ff. Necessity of Foreclosure Proceedings [§§ 822-823] Dae i 3 

(aa) In General [§ 822] p 753 it 


(bb) Statute Making Foreclosure Suit Exclusive Remedy — 
[§ 823] p 753 

gg. Hlection of Remedies [§ 824] p 753 

(c) Parties [§ 825] p 754 ; 
(d) Defenses [§§ 826-827) p 754 ; 3, 
aa. In General [§ 826] p 754 | 
bb. Want of Personal Liability of Mortgagor [§ 827] p 755 
£. Between Successive Grantees [§ 828] p 755 i} 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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K. Estoppel of Grantee [§§ 829-834] p 756 
1. In General [§ 829] p 756 
2. To Deny Validity of Mortgage [§§ 830-833] p 756 
a. In General [§ 830] p 756 
b. Purchaser Taking Deed Subject to Mortgage [§ 831] p 757 
ce. Purchaser Assuming Mortgage [§ 832] p 758 
d. Purchaser at Execution Sale [§ 833] p 758 
3. To Set Up Outstanding Title [§ 834] p 758 
F. Transfer of Parts of Property Mortgaged [§§ 835-862] p 759 
1. Effect as to Liability under Mortgage [§§ 835-843] p 759 
a. In General [§ 835] p 759 
b. Subjection of. Separate Portions to Mortgage [§ 836] p 759 
ce. Apportionment of Mortgage [§§ 837-838] p 760 
(1) In General [§ 837] p 760 
(2) Mode of Apportionment [§ 838] p 760 
d. Mutual Rights and Liabilities of Parties [§§ 839-841] p 760 
(1) Between Mortgagor and Grantee [§ 839] p 760 
(2) Between Separate Purchasers [§ 840] p 761 
(3) Between Purchaser of Part and Mortgagee of Part [§ 841] p 762 
e. Release or Purchase of Part by Mortgagee [§ 842] p 762 
f. Release of Mortgagor or Land Retained [§ 843] p 762 
2. Order of Liability [§§ 844-861] p 763 
a. Land Retained by Mortgagor [§§ 844-846] p 763 
(1) In General [§ 844] p 763 
(2) Lands Chargeable [§ 845] p 764 
(3) Persons Entitled to. Enforcement of Rule [§ 846] p 764 
b. Inverse Order of Alienation [§§ 847-853] p 764 
(1) Between Successive Grantees [§§ 847-850] p 764 
(a) General Rule [§ 847] p 764 
(b) Persons within the Rule [§ 848] p 765 
(c) Application of the Rule in General [§ 849] p 766 
(d) Waiver [§ 850] p 766 
(2) Between Grantee of Part and Mortgagee of Part [§ 851] p 766 
(3) Between Several Mortgagees of Different Parts [§ 852] p 767 
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(4) Between Subsequent Purchasers from Mortgagor’s Grantee [§ 853] p 767 


. Effect of Assumption of Mortgage by Grantee [§ 854] p 767 
. Conveyance of Part Subject to Mortgage [§ 855] p 767 
Rights Depending on Consideration Paid [§ 856] p 768 
. Rights Depending on Notice and Record [§ 857] p 768 
r. Notice to Mortgagee as Affecting Rights of Purchasers [§ 858] p 768 
. Effect of Release of Part of Land [§§ 859-861] p 769 
(1) Release of Part Primarily Liable in General [§ 859] p 769 
(2) Release of Part Retainel by Mortgagor [§ 860] p 769 
(3) Release of Part Conveyed to a Subsequent Grantee [§ 861] p 770 
3. Actions to Determine Rights [§ 862] p 770 
G. Sale or Conveyance of Equity of Redemption to Mortgagee [§§ 863-884] p 770 
1. In General [§ 863] p 770 
2. Consideration [§ 864] p 771 . 
3. Form and Requisites of Conveyance [§ 865] p 772 
4, Rights and Liabilities of Parties [§§ 866-867] p 773 
a. In General [§ 866] p 773 
b. Rights as to Junior Liens and Encumbrances [§ 867] p 773 
. Setting Aside Conveyance [§ 868] p 774 
. Merger and Extinguishment [§§ 869-882] p 775 
. In General [§ 869] p 775 
. Extinguishment of Right of Redemption [§ 870] p 776 
. Extinguishment of Debt [§ 871] p 776 
. Intent of Mortgagee [§§ 872-873] p 776 
(1) In General [§ 872] p 776 
(2) Evidence as to Intent [§ 873] p 778 
e. Interest of Mortgagee [§§ 874-875] p 779 
(1) In General [§ 874] p 779 
(2) Intervening Liens or Encumbrances [§ 875] p 780 
. Nature and Sufficiency of Transfer [§ 876] p 781 
. Value of Property [{§ 877] p 782 
. Transfer of Part of Property [§ 878] p 782 
Transfer to Holder of Part of Mortgage [§ 879] p 782 
. Transfer to Agent of Mortgagee or to Cestui Que Trust [§ 880] p 783 
. Transfer after Assignment of Mortgage [§ 881] p 783 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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l. Revival of Mortgage Lien [4 882] p 783 
7. Absolute Deed of Equity as Mortgage rt 883-884] p 783 
a. In General [§ 883] p 783 
b. Agreement To Sell and Apply Proceeds [§ 884] p 784 


XVIII. PAYMENT OR PERFORMANCE OF CONDITION, RELEASE, AND SATISFACTION [(§§ 885-_ 


1002] p 784 
A. How nigeria May Be Discharged [§§ 885-960] p 784 
. In General [§ 885] p 784 
. Hatinguishment of Debt in General [§ 886] p 785 
. Release of Personal Liability [§ 887] p 785 
Surrender to, or Acquisition by, Mortgagor of Evidence of Debt [§ 888] p 785 
. Surrender of Mortgage [§ 889] p 785 
. Reconveyance [§ 890] p 785 
. Payment, Performance, or Tender [§§ 891-930] p 785 
a. Payment of Debt Secured [§§ 891-918] p 785 
(1) Effect as Discharge [§§ 891-897] p 785 
(a) In General [§ 891] p 785 
(b) Payment by Purchaser of Part of Property [§ 892] p 786 
(c) Part Payment [§ 893] p 786 
(d) Mortgage To Secure Future Advances [§ 894] p 786 
(e) Keeping Mortgage Alive [§§ 895-897] p 787 
aa. In General [§ 895] p 787 
bb. Payment by Indorser or Surety [§ 896] p 787 
ec. Payment by Joint Mortgagor [§ 897] p 787 
(2) Who May Pay [§ 898] p 787 
(3) To Whom Payment May Be Made [§§ 899-900] p 788 
(a) In General [§ 899] p 788 
(b) Joint Mortgagees [§ 900] p 788 
) Time at Which Payment May Be Made [§ 901] p 783° 
(5) Place at Which Payment May Be Made [§ 902] p 789 
) What Constitutes Payment [§§ 903-908] p 789 
(a) In General [§ 903] p 789 
(b) Intention of Parties [§ 904] p 790 
(c) Conveyance of Property or Receipt of Proceeds [§ 905] p 790 
(d) Judgment for Debt and Satisfaction [§ 906] p 791 
(e) Set-Off of Claims Due to Mortgagor [§ 907] p 791 
(£f) Conveyance by Mortgagee to Grantee of Premises [§ 908] p 791 
(7) Medium of Payment [§§ 909-910] p 791 
(a) In General [§ 909] p 791 
(b) Note or Bond [§ 910] p 791 
(8) Application of Payments [§ 911] p 792 
(9) Recovery Back of Payment [§ 912] p 792 
(10) Cancellation of Credits [§ 913] p 792 
(11) Evidence as to Payment [§§ 914-918] p 792 ? 
(a) Burden of Proof [§ 914] p 792 
(b) Presumptions [§§ 915-916] p 793 
aa. In General [§ 915] p 793 
bb. Possession of Securities by Mortgagor [§ 916] p 794 
(ec) Admissibility [§ 917] p 794 
(d) Weight and Sufficiency [§ 918] p 795 
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b. Performance or Happening of Conditions Other than Payment of Debt [§ 919] p 796 | 


e. Tender of Performance [§§ 920-930] p 797 
(1) Effect as Discharge [§§ 920-921] p 797 
(a) In General [§ 920] p 797 
(b) Tender after Default [§ 921] p 797 
) Who May Make Tender [§ 922] p 798 
(3) To Whom Tender May Be Made [§ 923] p 798 
(4) Time of .Tender [§ 924] p 798 
(5) Sufficiency [§§ 925-927] p 798 
(a) In General [§ 925] p 798 
(b) Conditions [§ 926] p 799 
(c) Amount [§ 927] p 799 
(6) Waiver [§ 928] p 800 
(7) Keeping Tender (che [§ 929] p 800° 
(8) Hvidence as to Tender [§ 930] p 800 
8. Nonperformance by Mortgagee [§ 931] p 801 | 
9. Discharge by New Agreement [§§ 939-053] p 801 
a. Agreement of Release or Discharge [§§ 932-941] p 801 


For later cases, developménts and changes in the law see cumulative Annotations, same title, page and note number, “ 
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(1) In General [§ 932] p 801 
: (2) Who May Release [§§ 933-935] p 801 
(a) In General [§ 933] p 801 
(b) Where More than One Mortgagee [§ 934] p 802 
(c) Trustee in Deed of Trust [§ 935] p 802 
(3) Form and Validity [§§ 936-940] p 803 
(a) In General [§ 936] p 803 
(b) Consideration [§ 937] p 803 
(c¢) Consent of Mortgagor [§ 938] p 804 
(d) Acknowledgment and Execution [§ 939] p 804 
(ec) Fraud, Incapacity, and Undue Influence [§ 940] p 804 
(4) Evidence [§ 941] p 805 
b. Compromise and Settlement [§ 942] p 805 
¢. Taking of New Mortgage To Secure Debt [§ 943] p 806 
d. Change in Form or Evidence of Debt or of Terms of Payment [§§ 944-953] P 806 
(1) In General [§ 944] p 806 
(2) New Notes and Renewal Notes [§§ 945-949] p 807 
(a) In General [§ 945] p 807 
(b) Mortgages To Secure Indorsers or Sureties [§ 946] p 808 
(ec) Changing Terms of Note on Renewal [§ 947] p 808 
(d) New Notes after Part Payment [§ 948] p 808 
(e) Taking Note from Mortgagor’s Vendee [§ 949] p 808 
(3) Change in Terms of Payment [§§ 950-952] p 808 
(a) In General [§ 950] p 808 
(b) Agreement for Payment before Maturity [§ 951] p 808 
(ec) Extension of Time of Payment [§ 952] p 808 
(4) As Discharging Mortgage Given by Surety [§ §53] p 809 
10. Taking Judgment for Debt [§ 954] p 810 
11. Resort to, or Release of, Other Security or Remedy [§ 955] p 810 
12. Rescission of Sale as Discharge of Purchase-Money Mortgage [§ 956] p 810 
13. Conveyance by Mortgagee to Third Person [§ 957] p 810 
14. Appointment of Debtor as Executor; Testamentary Disposition to Mortgagor [§ 958] 
“ p 810 
15. Discharge of Indemnity Mortgages [§ 959] p 811 
16. Discharge of Mortgage as Collateral Security [§ 960] p 811 
B. Right to Evidence of Discharge or Surrender of Instrument [§ 961] p 811 
C. Entry of Satisfaction; Satisfaction of Record [$$ 962-970] p 812 
. Right to Entry [§ 962] p 812 
. Necessity of Entry [§ 963] p 812 
Who May Enter Satisfaction [§ 964]-p 812 
. Production of Note and Mortgage [§ 965] p 813 
. Satisfaction Piece or Certificate of Discharge [§ 966] p 813 
. Requisites of Entry [§ 967] p 814 
. Duties of Officer [§ 968] p 814 
. Costs [§ 969] p 814 
. Operation and Effect [§ 970] p 814 
D. Proceedings To Compei Release or Satisfaction [§§ 971-978] p 815 
. In General [§ 971] p 815 ; 
. Nature and Form of Remedy [§ 972] p 815 
. Right of Action [§ 973] p 815 
. Parties [§ 974] p 816 
. Pleading [§ 975] p 817 
. Evidence; Questions of Fact [§ 976] p 817 
. Judgment or Decree [§ 977] p 817 
. Costs [§ 978] p 817 
E. Statutory Penalties or Damages for Faiure To Release or Satisfy [§§ 979- —988] p S17 
1. In General [§ 979] p 817 
2. Right of Action [§ 980] p 818 
3. Demand or Request [§ 981] p 818 
4. Defenses [§ 982] p 819 
5. Persons Liable [§ 983] p 819 
6 
7 
8 
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. Who May Sue [§ 984] p 820 
. Pleadings [§ 985] p 820 
. Evidence [§ 986] p 820 
. Questions of Law and Fact [§ 987] p 820 

10. Damages [§ 988] p 820 

F. Canceling or Setting Aside Discharge or Release; Reinstatement of Metloage [§§ 989-994] 

p 821 

1. In General.[§ 989] p 821 
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2. Grounds [§§ 990-993] p 821 
a. In General [§ 990] p 821 
b. Unauthorized Entry of Satisfaction [§ 991] p 822 
c. Forgery or Fraud [§ 992] p 822 
d. Accident or Mistake {§ 993] p 822 
3. Procedure [§ 994] p 823 
G. Effect of Release or Satisfaction [§§ 995-997] p 823 
1. In General [§ 995] p 823 
2. Effect as to Title [§ 996] p 824 
3. Effect as to Lien and Other Rights under Mortgage [§ 997] p 826 
H. Reissue of Mortgage [§ 998] p 826 
I. Partial Release [§§ 999-1002] p 827 
\. Right To Release [§§ 999-1000] p 827 
a. In General [§ 999] p 827 
b. After Default [§ 1000] p 828 
2. Entry of Partial Payments [§ 1001] p 829 
3. Effect of Partial Release [§ 1002] p 829 


XIX. FORECLOSURE OF MORTGAGES GENERALLY [§§ 1003-1199] p 830 
A. “Foreclosure” Defined [§ 1003] p 830 
B. Nature of Remedy [§ 1004] p 831 
C. What Law Governs [§ 1005] p 831. 
D. Methods of Foreclosure [§§ 1006-1012] p 831 
. Enumeration and Classification [§ 1006] p 831 
. History and Development [§ 1007] p 831 
. Statutory Provisions [§ 1008] p 831 
. Contractual Provisions [§ 1009] p 832 
. Concurrent or Exclusive Methods [§§ 1010-1011] p 832 
a. In General [§ 1010] p 832 
b. Election and Waiver [§ 1011] p 833 
6. Methods Resorted to in Particular Jurisdictions [§ 1012] p 833 
E. Election between Foreclosure and Other Remedies ; Concurrent Remedies [§§ 1013-1014] p 839 
1. In General [§ 1013] p 839 
2. Pursuit of Other Specific Remedies [§ 1014] p 840 
. Necessity of Foreclosure [§ 1015] p 841 » 
. Mortgages Which May Be Foreclosed [§ 1016] p 842 
H. Right To Foreclose [§§ 1017-1092] p 843 
1. In General [§§ 1017-1020] p 843 
a. Basis of Right [§ 1017] p 843 
b. Necessity and Effect of Right To Redeem [§ 1018] p 843 
e. Effect of Death of Mortgagor [§ 1019] p 843 
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d. Possession of Mortgaged Premises as Affecting Right To Foreclose [§ 1020] p 843: 


2. Default or Breach of Conditions [§§ 1021-1058] p 843 
a. In General [§ 1021] p 848 
b. Duration of Default [§ 1022] p 845 
c. Nonpayment of Debt Secured [§§ 1023-1045] p 845 
(1) Default as to Mortgage Debt in General [§§ 1023-1043] p 845 
(a). In General [§ 1023] p 845 
(b) Maturity of Debt [§§ 1024-1040] p 846 
aa. In General [§ 1024] p 846 
bb. Acceleration of Maturity [§§ 1025-1040] p 846 
(aa) In General [§ 1025] p 846 
(bb) Grounds for Acceleration [§§ 1026-1030] p 847 
aaa. In General [§ 1026] p 847 
bbb. Default in Partial Payments or Installments- 
[§ 1027] p 848 
ccc. Default in Payment of Interest [§ 1028] p 848 
ddd. Default in Payment of Taxes [§ 1029] p 849 
eee. Default as to Insurance [§ 1030] p 849 
(ec) Effect of Set-Off [§ 1031] p 849 
(dd) Conditions to Exercise of Right [§§ 1032-1036] p 849 
aaa. In General [§ 1032] p 849 
bbb. Election To Accelerate [§§ 1033-1036] p 850 
(aaa) Necessity [§ 1033] p 850 
(bbb) Time for Election [§ 1034] p 850 
(cee) Who May Elect [§ 1035] p 850 
(ddd) Hohe of Election or Demand [§ 1036] 
p 851 
(ee) Operation and Effect of Acceleration [§ 1037] p 852 


a aa aa a a I a eR EE SN 
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(ff) Payment or Tender after Default [§§ 1038-1039] p 853 
aaa. Payment [§ 1038] p 853 
bbb. Tender [§ 1039] p 853 
(gg) Waiver and Revocation [§ 1040] p 854 
(¢) Extension of Time for Payment [§§ 1041-1043] p 854 
aa. Effect in General [§ 1041] p 854 
bb. Validity of Agreement [§ 1042] p 855 
ce. te Mortgagee’s Right To Anticipate Maturity [§ 1043 | 
p 85 
(2) Default as to Installment [§ 1044] p 856 
(3) Default as to Interest [§ 1045] p 856 
. Default in Payment of Taxes or Assessments [§ 1046] p 857 
. Failure To Procure Insurance or Pay Premiums [§ 1047] p 858 
. Breach or Happening of Other Conditions [§§ 1048-1050] p 858 
(1) In General [§ 1048] p 858 
(2) Mortgage for Support and Maintenance [§ 1049] p 858 
(3) Contingent Liabilities [§ 1050] p 859 
. Indemnity Mortgages [§ 1051] p 859 
. Circumstances Preventing or Excusing Default [§ 1052] p 859 
Waiver of Default [§§ 1053-1058] p 860 
(1) In General [§ 1053] p 860 
(2) Agreements [§ 1054] p 861 
(3) Acceptance of Overdue Installments or Interest [§§ 1055-1056] p 861 
(a) Waiver of Particular Default [§ 1055] p 861° 
(b) Waiver of Other Defaults [§ 1056] p 862 
(4) Acceptance of Taxes [§ 1057] p 862 
(5) Delay or Failure To Foreclose [§ 1058] p 862 
. Postponement of Right To Foreclose [§§ 1059-1064] p 863 
a. Stipulations in Mortgage [§ 1059] p 863 
b. Extrinsic Agreements [§ 1060] p 863 
c. Moratorium Acts [§§ 1061-1064] p 863 
(1) Nature and Effect in General [§ 1061] p 863 
(2) Mortgages and Suits within Statutes [§ 1062] p 864 
(3) Persons Protected [§ 1063] p 864 
(4) Considerations Affecting Granting of Leave [§ 1064] p 864 
. Effect of Possession of Additional or Cumulative Security [§ 1065] p 865 
. Invalidity of Mortgage [§ 1066] p 865 
. Want or Failure of Consideration [§ 1067] p 866 
. Payment or Discharge [§ 1068] p 867 
. Tender [§ 1069] p 868 
. Want of Title in Mortgagor [§ 1070] p 868 
. Waste [§ 1071] p 869 
. Collateral Rights and Agreements [§ 1072] p 869 
. Estoppel [§ 1073] p 869 
. Limitations [§§ 1074-1079] p 869 
a. In General [§ 1074] p 869 
b. Bar of Note or Obligation Secured [§ 1075] p 871 
ce. Computation of Period of Limitation [§ 1076] p 871 
d. Circumstances Tolling Statute [§ 1077] p 872 
e. Who May Plead Limitations [§ 1078] p 874 
Effect of Bar by Limitations [§ 1079] p 874 
. Laches [§ 1080] p 874 
. Conditions Precedent [§§ 1081-1088] p 875 
. In General [§ 1081] p 875 
. Request of Bondholders [§ 1082] p 876 
. Ascertainment or Discharge of Other Liens [§ 1083] p 876 
. Performance of Conditions [§ 1084] p 876 
. Demand [§ 1085] p 877 
. Notice of Foreclosure or Nonpayment [§ 1086] p 877 
. Presentation of Claim against Decedent’s Estate [§ 1087] p 878 
. Payment of Taxes [§ 1088] p 878 
. Purchase-Money Mortgage [§§ 1089-1092] p 878 
a. In General [§ 1089] p 878 
b. Defect or Failure of Title [§ 1090] p 879 
c. Outstanding Encumbrances [§ 1091] p 880 
d. Defects in Quantity or Quality of Land [§ 1092] p 880 
I. Persons Entitled To Foreclose [§§ 1093-1102] p 881 
1. In General [§ 1093] p 881 
2. Trustee under Trust Deed [§ 1094] p 882 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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3. Beneficiary under Trust Deed [§ 1095] p 882 
4. Assignor of Mortgage [§ 1096] p 883 
5. Assignee of Mortgage or Debt [§§ 1097-1098] p 884 
a. In General [§ 1097] p 884 
b. Holder of Note or Debt Secured [§ 1098] p 885 
6. After Death of Mortgagee or Assignee [§ 1099] p 885 
7. Part of Several Mortgagees or Holder of Part of Debt [§ 1100] p 886 
8. Junior Mortgagee [§ 1101] p 886 
9. Judgment Creditors [§ 1102] p 887 
J. Persons as to Whom Mortgage May Be Foreclosed [§§ 1103-1107] p 887 
1. In General [§ 1103] p 887 : 
2. Government or State [§ 1104] p 888 
3. Where Mortgagor Is Deceased [§ 1105] p 888 
4. Subsequent Purchaser [§ 1106] p 888 
5. Licensee in Possession [§ 1107] p 888 


K. Compelling Foreclosure [§ 1108] p 888 . 
L. Joinder of Proceedings [§ 1109] p 889 ; 
M. When Foreclosure Complete [§ 1110] p 889 ; 


1. In General [§ 1111] p 889 


N. Operation and Effect [§§ 1111-1117] p 889 - 
. Upon Debt Secured [§ 1112] p 889 


iw) 


3. Upon Title to Mortgaged Premises [§ 1113] p 890 } 
4. Upon Lien of Mortgage [§ 1114] p 892 ; 
5. Upon Senior Encumbrancer [§ 1115] p 892 ; 
6. Upon Junior Encumbrancer [§ 1116] p 893 


7. Upon Further Foreclosures [§ 1117] 894 
O. Waiver of Foreclosure [§ 1118] p 894 i 
P. Wrongful Foreclosure; Wrongfully Inducing Foreclosure [§ 1119-1199] p 894 i 


XX. FORECLOSURE BY ENTRY AND POSSESSION; WRIT OF ENTRY [{§§ 1200-1328] p 894 
_ A. Entry, Possession, and Notice [§§ 1200-1267] p 894 
1. In General [§ 1200] p 894 
2. Accrual of Right; Conditions Precedent [§§ 1201-1203] p 895 
a. In General [§ 1201] p 895 
b. Demand for Performance [§ 1202] p 895 4 
ec. Resort to Opinion of Arbitrators [§ 1203] p 895 
3. Hatinguishment of Right [§§ 1204-1205] p 895 
a. In General [§ 1204] p 895 
b. Assignment of Mortgage [§ 1205] p 895 
4. Right Inhibited by Mortgage [§ 1206] p 895 
5. Necessity of Strict Compliance with Statute [§ 1207] p 895 
6. Foreclosure as to Part of Premises [§ 1208] p 896 
7. Separate Mortgages [§ 1209] p 896 
8. Who May Enter or Bring Writ of Entry [§§ 1210-1220] p 896 
. In General [§ 1210] p 896 
. Mortgagee in Possession [§ 1211] p 896 
. Mortgagee of Remainder or Reversion [§ 1212] p 896 
. Mortgagee Owning Equity of Redemption [§ 1213] p 896 
. Assignee [§ 1214] p 896 
. Married Woman [§ 1215] p 897 
. Personal Representatives or Heirs [§ 1216] p 897 
. Trustee or Cestus Que Trust [§ 1217] p 897 
Second Mortgagee [§ 1218] p 897 
. Suitor on Note [§ 1219] p 898 
. Attaching Creditor [§ 1220] p 898 
9. The Entry [§§ 1221-1237] p 898 
a. Necessity [§§ 1221-1222] p 898 
iB, In General [§ 1221] p 898 
2) Where Mortgagee Already in Possession 1 
b. Purpose [§§ 1223-1224] p 898 i Us an Ne ae 
(1) In General [§ 1223] p 898 
(2) Presumption [§ 1224] p 898 
ce. Sufficiency [$$ 1225-1230] p 899 
(1) In General [§ 1225] p 899 
(2) Peaceable [§ 1226] p 899 
(83) With Consent of Mortgagor [§ 1227] p 899 
(4) Under Process of Law [§ 1228] p 899 
(5) By Agent [§ 1229] p 899 
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(6) Entry on Part or on One of Several Parcels [§ 1230] p 899 
d. Certificate of Witnesses or Memorandum of Mortgagor’s Consent [§§ 1231-1237] 
p 900 
(1) In General [§ 1231] p 900 
(2) On Mortgage or by Separate Instrument [§ 1232] p 900 
(3) Contents [§§ 1233-1234] p 900 
(a) In General [§ 1233] p 900 
(b) Stating Time of Entry [§ 1234] p 900 
(4) Signature [§ 1235] p 900 
(5) Verification [§ 1236] p 900 
(6) Recording [§ 1237] p 900 
10. Notice [§§ 1238-1244] p 901 
a. In General [§ 1238] p 901 
b. By Record of Certificate of Entry [§ 1239] p 901 
c. By Publication [§§ 1240-1242] p 901 
(1) In General [§ 1240] p 901 
(2) Contents [§ 1241] p 901 
(3) Effect [§ 1242] p 901 
d. By Judicial Proceeding [§ 1243] p 902 
e. Where Mortgagee Already in Possession [§ 1244] p 902 
11. The Possession [§§ 1245-1248] p 902 
a. Necessity of Acquisition [§ 1245] p 902 
b. What Constitutes; Sufficiency [§§ aed p 902 
(1) In General [§ 1246] p 902 
(2) In Subordination to Mortgagee [§ 1247] p 903 
ce. Commencement and Duration [{§ 1248] p 903 
12. Proof of Entry and Possession [§ 1249] p 903 
13. Waiver of Entry; Opening OS mors [§§ 1250-1257] p 904 
. In General [§ 1250] p 904 
. Acceptance of Security or Payment [§ 1251] p 905 
Long Continued Occupation by Mortgagor [§ 1252] p 905 
. Extension of Time [§ 1253] p 905 
. Institution of Other Proceedings [§ 1254] p 905 
. Neglect or Refusal To Account [§ 1255] p 906 
. Assignment of Mortgage [§ 1256] p 906 
Who May Waive [§ 1257] p 906 
14. Operation and Effect [§§ 1258-1266] p 
a. Before Foreclosure [§§ 1258- ie) : 906 
(1) In General [§ 1258] p 906 
(2) Rents and Profits [§ 1259] p 906 
(3) Adverse Possession [§ 1260] p 907. 
(4) Effect of Assignment of Mortgage [§ 1261] p 907 
b. On or after Foreclosure [%§ 1262-1266] p 907 
(1) In General [§ 1262] p 907 
(2) Discharge of Mortgage and Debt [§ 1263] p 907 
(3) Joint Mortgagees Become Tenants in Common [§ 1264] p 908 
| (4) Foreclosure by Junior Mortgagee [§ 1265] p 908 
(5) Remedies of Mortgagor [§ 1266] p 908 
15. Action for Deficiency [§ 1267] p 908 
B. Writ of Entry or Other Judicial Proceeding for Possession [§§ 1268-1328] p 908 
1. In General [§ 1268] p 908 
2. Jurisdiction [§ 1269] p 908 
3. Defenses [§§ 1270-1282] p 909 
In General [§ 1270] p 909 
No Breach of Condition [§ 1271] p 909 
Payment or Discharge of Mortgage [§ 1272] p 909 
Invalidity of Mortgage or Note [§ 1273] p 909 
Accord Not Executed [§ 1274] p 909 
After-Acquired Title [§ 1275] p 909 
Homestead Rights [§ 1276] p 910 
Prior Recovery on Mortgage Note [§ 1277] p 910° 
Third Person in Possession |§ 1278] p 910 
Superior Title in Third Person [§ 1279] p 910 
Demandant in Possession [§ 1280] p 910 
Transfer of Equity of Redemption; Disclaimer [§ 1281] p 910 
. Special Agreement [§ 1282] p 910 
| 4. Parties Demandant [§§ 1283-1293] p 910 
a. In General [§ 1283] p 910 
| b. Corporation [§ 1284] p 910 
| 
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c. Partnership [§ 1285] p 910 

d. Several Mortgagees [§§ 1286-1288] p 910 
(1) Holders in Severalty [§ 1286] p 910 
(2) Joint Tenants [§ 1287] p 910 
(3) Tenants in Common [§ 1288] p 910 

e. Holders of Separate Notes [§ 1289] p 911 

f. Surviving Mortgagee [§ 1290] p 911 

g. Husband and Wife [§ 1291] p 911 

h. Trustee and Cestui Que Trust [§ 1292] p 911 


i. Assignee [§ 1293] p 911 
5. Who May Be Sued; Parties Defendant [§§ 1294-1303] p 911 
. In General [§ 1294] p 911 . 
. Mortgagor |§ 1295] p 912 
. Purchaser of Equity of Redemption [§ 1296] p 912 
- Tenant for Years, at Will, or at Sufferance [§ 1297] p 912 
. Wife of Mortgagor [§ 1298] p 912 
. Widow of Mortgagor [§ 1299] p 912 
. Personal Representatives [§ 1300] p 912 
. Second Mortgagee {§ 1301] p 912 
Claimant under Paramount Title [§ 1302] p 912 
j. Defendant’s Grantor [§ 1303] p 912 
6. Notice To Quit [§ 1304] p 912° 
. Process [§ 1305] p 912 
. Pleading [§§ 1306-1309] p 912 
a. Of Demandant [§§ 1306-1307] p 912 
(1). In General [§ 1306]’p 912 
(2) Amendment [§ 1307] p 913 
b. Of Defendant [§§ 1308-1309] p 913 
(1) In Generdl [§ 1308] p 913 
(2) Special Matters [§ 1309] p 913 
9. Issues, Proof, and Variance [§ 1310] p 913 
10. Evidence [§§ 1311-1313] p 914 
a. In General [§ 1311] p 914 
' b. Admissibility [§ 1312] p 914 
ce. Weight and Sufficiency [§ 1313] p 914 
11. Trial or Hearing, and Verdict or Findings [§ 1314] p 914 
12. Judgment [§§ 1315-1326] p 915 : 
a. In General [§ 1315] p 915 
b. Absolute Judgment for Demandant [§ 1316] p 915 
e. Conditional Judgment for Demandant [§§ 1317-1324] p 915 
(1) In General [§ 1317] p 915 
(2) Motion or Suggestion [§ 1318] p 916 
(3) Amount [§§ 1819-1324] p 916 
(a) In General [§ 1319] p 916 
(b) Taxes, Interest, and Costs [§ 1320] p 916 
(c) Deductions and Set-Offs [§ 1321] p 917 
(d) In Favor of Accommodotion Indorser [§ 1322] p 917 
(e) Against Cotenant [§ 1323] p 917 
(f) Conclusiveness [§ 1324] p 917 
d. Other than for Payment of Money [§ 1325] p 917 
e. Judgment for Defendant [§ 1326] p 918 
13. Possession of Demandant after Judgment; Writ of Possession [§ 1327] p 918 
14. Enjoining Foreclosure [§ 1328] p 918 
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XXI, FORECLOSURE BY PUBLICATION OR SERVICE OF NOTICE [§§ 1329-1340] p 918 
A. In General [§ 13829] p 918 
. Compared with Other Methods [§ 1330] p 919 
. Necessity of Compliance with Statute [§ 1331] p 919 
. By Whom Notice Given; Signature [§ 1332] p 919 
. Contents of Notice [§§ 1333-1334] p 919 
1. In General [§ 1333] p 919 
2. Description of Premises [§ 1334] p 920 
. Publication of Notice [§§ 1835-1336] p 920 
1. Place [§ 1335] p 920 
2. Time [§ 1336] p 920 
. Recording Notice [§ 1337] p 920 
. Certificate of Register [§ 1338] p 921 
Effect of Publication or Service of Notice [§ 1339] p 921 
Opening Foreclosure [§ 13840] p 921 
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XXII. FORECLOSURE BY EXERCISE OF POWER OF SALE [§§ 1341-1503] p 922 
A. Nature of Remedy and Right To Foreclose [§§ 1341-1352] p 922. - 
. Nature of Remedy [§ 1341] p 922 
2. Validity of Power in General .[§ 1342] p 923 
. Statutory Provisions [§ 1343] p 924 
. Authority To Insert Power |§ 1344] p 926 
. Form and Requisites of Power [§ 1845] p 926 
. Right To Foreclose [§ 1346] p 926 
. Revocation or Suspension of Power [§§ 1847-1351] p 926 
a. In General [§ 1347] p 926 
b. Death of Party [§ 1348] p 927 
e. Insanity of Mortgagor [§ 1348144] p 928 
d. Bankruptcy or Insolvency of Party [§ 1349] p 928 
e. Pendency of Suit To Cancel Morigage or To Redeem [§ 1350] p 928 
f. Haistence of War [§ 1351] p 929 
8. Existence of, or Resort to, Other Remedy [§ 1352] p 929 
B. Restraining Exercise of Power [§§ 1353-1370] p 930 
1. Grounds for Injunction [$§ 1353-1359] p 930 
a. In General [§ 1353] p 930 
b. Fraud, Collusion, and Oppression [§ 1354] p 932 
. Payment or Tender [§ 1355] p 932 
. Dispute as to Amount Due [§ 1356] p 933 
. Want of, or Defects in, Notice or Advertisement [§ 1357] p 933 
. Objection to Title of Holder [§ 1358] p 933 
g. Dispute as to Title, or pending Litigation [§ 1359] p 933 
2. Proceedings [§§ 1360-1369] p 934 ; 
a. Time for Application [§ 1360] p 934 
b. Persons Entitled To Sue; Parties [§ 1361] p 934 
ce. Conditions Precedent [§§ 1362-1363] p 935 
(1) In General [§ 1362] p 935 
(2) Payment or Tender of Amount Due [§ 1363] p 935 
d. Pleading [§ 1364] p 935 
e. Evidence [§ 1365] p 936 
f. Hearing and Decree [§§ 1366-1368] p 936 
(1) In General [§ 1366] p 936 
(2) Continuing or Dissolving Injunction [§ 1367] p 937 
(3) Direction or Supervision of Sale by Court [§ 1368] p 937 
g. Damages, Costs, and Fees [§§ 1369] p 938 
3. Effect of Injunction [§ 1370] p 938 
C. Persons Who May Execute Power [§§ 1371-1375] p 938 
1. Under Mortgage [§§ 1371-1372] p 938 
a. In General [§ 1371] p 938 
b. Executor or Admimstrator [§ 1372] p 940 
2. Under Trust Deed [§§ 1373-1375] p 940 
a. In General [§ 1373] p 940 
b. Joint Trustees [§ 1374] p 941 
c. Delegation of Power [§ 1375] p 942 
D. Rights of Junior Mortgagees [§ 1376] p 942 
E. Proceedings in Exercise of Power Generally [§§ 1377-1384] p 943 
1. General Rules [§ 1377] p 943 
2. Time for Exercise of Power, and Limitations [§ 1378] p 944 
3. Conditions Precedent [§§ 1379-1381] p 945 
a. In General [§ 1379] p 945 
b. Request of Creditor [§ 1380] p 945 
c. Taking Possession [§ 1381] p 946 
4. Record of Mortgage and Assignment [§ 1382] p 946 
5. Bond for Sale [§ 1383] p 946 
6. Judicial Proceedings [§ 1384] p 947 
F. Notice of Sale [§§ 1385-1410] p 948 
1. Necessity [§ 1385] p 948 
2. Form and Requisites [§§ 1386-1395] p 948 
a. General Rules [§ 1386] p 948 
b. Particular Requirements [§§ 1387-1395] p 950 
(1) In General [§ 1387] p 950 
(2) Description of Mortgage and Record [§ 1388] p 950 
(3) Assignment of Mortgage [§ 1389] p 951 
(4) Designation of Parties [§ 1390] p 951 
(5) Description of Property [§ 1391] p 951 
(6) Description of State of Title [§ 1392] p 953 
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(7) Amount Claimed as Due [§ 1393] p 953 
(8) Time and Place of Sale [§ 1394] p 953 
(9) Date and Signature [§ 1395] p 954 
3. Mode of Giving Notice [§§ 1396-1409] p 955 
a. In General [§ 1396] p 955 
b. Personal Notice [§§ 1397-1400] p 955 
(1) Necessity [§§ 13897-1399] p 955 
(a) Lo Mortgagor or Representatives [§ 1397] p 955 
(b) To Subsequent Grantees and Encumbrancers [§ 1398] p 957 
(c) Lo Occupant of Premises [§ 1399] p 957 
(2) Service and Evidence Thereof [§ 1400] p 958 
ce. Publication of Notice [§§ 1401-1408] p 958° 
(1) In General [§ 1401] p 958 
(2) Character and Place of Publication of Newspaper [§§ 1402-1405] p 959 
_ (a) In General [§ 1402] p 959 
(b) Place of Publication of Newspaper [§ 1403] p 959 
(ec) Circulation [§ 1404] p 960 
(d) Weekly or Daily Paper, and Different Editions [§ 1405] p 960 
(3) Duration and Continuity of Publication [§§ 1406-1407] p 960 
(a) In General [§ 1406] p 960 
(b) Beginning and Continuity of Publication [§ 1407] p 962 
(4) Affidavits and Proof [§ 1408] p 962 
d. Posting Notice [§ 1409] p 963 
4. Correction of Mistakes [§ 1410] p 964 
G. Sale [§§ 1411-1442] p 964 
1. Time of Sale [§§ 1411-1413] p 964 
a. In General [§ 1411] p 964 
b. Postponement of Sale [§§ 1412-1413] p 965 
(1) Right To Postpone or Adjourn [§ 1412] p 965 
(2) Notice of Postponement or Adjournment [§ 1413] p 966 
. Place of Sale [§ 1414] p 967 
. Conduct of Sale [§§ 1415-1417] p 968 
a. In General [§ 1415] p 968 
b. Mode of Sale [§§ 1416] p 970 
ce. Who May Sell and Presence of Trustee or Mortgagee [§ 1417] p 970 
. Order of Sale [§ 1418] p 971 
. Amount of Property To Be Sold [§ 1419] p 972 
. Sale To Satisfy Excessive Claim [§ 1420] p 972 
. Sale En Masse or in Parcels [§§ 1421-1423] p 973 
a. In General [§ 1421] p 973 
b. Effect of Sale by Wrong Method [§ 1422] p 974 
ce. Right To Object, Wawer, and Estoppel [§ 1423] p 975 
8. Terms and Conditions of Sale [§§ 1424-1427] p 975 
a. In General [§ 1424] p 975 
b. Sale for Cash or on Credit [§§ 1425-1427] p 975 
(1) In General [§ 1425] p 975 
(2) Requirement of Statute or Mortgage [§ 1426] p 976 
(3) What Constitutes Sale for Cash [§ 1427] p 977 
9. Who May Purchase [§§ 1428-1435] p 977 
a. In General [§ 1428] p 977 
b. Mortgagee or Trustee [§§ 1429-1431] p 978 
(1) Right To Purchase [§§ 1429-1430] p 978 
(a) In General [§ 1429] p 978 
(b) Exceptions to, and Limitations of, Rule [§ 1430] p 979 
(2) Affirmance or Avoidance of Sale [§ 1431] p 980 
c. Persons Connected with, or Acting for, Mortgagee [§ 1432] p 982 
d. Assignee of Mortgage [§ 1433] p 982 
e. Jumor Mortgagee [§ 1434] p 983 
f. Trust Creditors [§ 1435] p 983 
10. Bids [§§ 1436-1439] p 983 
a. In General [§ 1436] p 983 
b. Payment of Bid and Set-Off [§ 1437] p 984 
c. Failure To Comply with Bid [§§ 1438-1439] p 985 
(1) In General [§ 1438] p 985 © 
(2) Reopening and Resale [§ 1439] p 986 
11. Affidavits and Record of Sale [§ 1440] p 987 
12. Report and Confirmation of Sale [§ 1441] p 989 
13. Certificate of Sale [§ 1442] p 990 
H. Conveyance to Purchaser [§§ 1443-1450] p 991 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Go po 


1S OF 


MORTGAGES [41 C.J.] 245 


1. Right to Deed [§ 1443] p 991 
2. By Whom Executed [§ 1444] p 991 
3. To Whom Executed [§ 1445] p 993 
4. Requisites and Sufficiency [§ 1446) p 993 
5. Filing and Recording [§ 1447] p 994 
6. Operation and Effect [§§ 1448- 1450] p 994 
a. In General [§ 1448] p 994 
b. Recitals as Evidence [§§ 1449-1450] p 994 
(1) In General [§ 1449] p 994 
(2) Under Stipulation in Trust Deed [§ 1450] p 995 
I. Title, Rights, and Liabilities of Purchaser [§§ 1451-1467] p 996 
1. Title and Rights in General [§ 1451] p 996 
2. Liabilities in General [§ 1452] p 997 
3. Possession of Property [§§ 1453-1454] p 997 
a. Right of Possession [§ 1453] p 997 
b. Recovery of Possession [§ 1454] p 998 
4. Rents and Profits [§ 1455] p 999 
5. Crops [§ 1456] p 1000 
. Timber [§ 1457] p 1001 
Buildings and Improvements [§ 1458] p 1001 
Liens or Encumbrances in General [§ 1459] p 1001 
Taxes and Insurance [§ 1460] p 1002 
Effect of Defects or Invalidity of Proceedings [§§ 1461-1467] p 1002 
a. In General [§ 1461] p 1002 
b. Bona Fide Purchasers; No Notice [§§ 1462-1463] p 1008 
(1) In General [§§ 1462] p 1008 
(2) Effect of Noninquiry Clause [§ 1463] p 1009 
. Sale after Payment or Tender of Debt [§ 1464] p 1009 
: . Purchaser as Assignee of Mortgage, or as Mortgagee in Possession [§ 1465] p 1010 
y e. Subsequent Grantees of Purchaser [§ 1466] p 1011 
f. Effect of Deed to Purchaser [§ 1467] p 1012 
J. Proceeds of Sale [§ 1468-1485] p 1013 
1. Disposition of Proceeds [§§ 1468-1472] p 1013 
a. In General [§ 1468] p 1013 
‘b. Debts Secured by Same Instrument [§ 1469] p 1013 
c. Sale before Maturity of Entire Debt [§ 1470] p 1014 
d. Prior Liens and Encumbrances [{§ 1471] p 1014 
e. Payment of Taxes [§ 1472] p 1014 
2. Disposition of Surplus [§§ 1473-1480] p 1014 
. In General [6 1473] p 1014 
. Where Sale Made before Debt Due [§ 1474] p 1015 
. Subsequent Liens or Encumbrances [§ 1475] p 1015 
. Purchaser at Execution Sale [§ 1476] p 1016 
Simple Contract Debts [§ 1477] p 1016 
. Liability of Mortgagee or Trustee [§ 1478] p 1017 
. Liability of Purchaser [§ 1479] p 1017 
. Proceedings To Recover Surplus [§ 1480] p 1018 
3. Accounting by Mortgagee or Trustee [§ 1481] p 1018 
4. Fees and Costs [§§ 1482-1485] p 1019 
a. Costs and Expenses of Sale [§§ 1482-1483] p 1019 
(1) In General [§ 1482] p 1019 
(2) Affidavit and Proof of Costs and Disbursements [§ 1483] p 1020 
b. Attorney’s Fees [§ 1484] p 1020 
ce. Compensation of Mortgagee or Trustee [§ 1485] p 1021 
K. Deficiency and Personal Liability [§ 1486] p 1022 
L. Defective, Inequitable, or Wrongful Foreclosure [§§ 1487-1503] p 1023 
1. In General [§ 1487] p 1023 
2. Action To Set Aside or Avoid Sale [§§ 1488-1498] p 1023 
a. Nature of Remedy and Right to Relief [§ 1488] p 1023 
b. Grounds for Relief [§§ 1489-1490] p 1024 
(1) In General [§ 1489] p 1024 
(2) Inadequacy of Price [§ 1490] p 1026 
Conditions Precedent [§ 1491] p 1029 
Limitations and Laches [§ 1492] p 1030 
Parties [§ 1493] p 1031 
Pleading [§ 1494] p 1031 
Evidence [§§ 1495-1497] p 1032 
(1) Presumptions and Burden of Proof [§ 1495] p 1032 
(2) Admissibility [§ 1496] p 1032 
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(3) Weight and Sufficiency [§ 1497] p 1033 


h. Decree and Review [§ 1498] 


p 1033 


3. New Foreclosure and Resale [§§ 1499-1500] p 1035 


a. In General [§ 1499] p 1035 


b. Power as Authority for Resale [§ 1500] 


p 1035 


4, Liability of Trustee or Mortgagee [§§ 1501-1503] p 1035 
a. To Mortgagor or Owner of Equity of Redemption [§ 1501] p 1035 
b. To Purchaser or Bidder [§ 1502] p 1036 
ce. To Other Persons [§ 1503] p 1036 


CROSS REFERENCES 


Act of bankruptcy see Bankruptcy § 71 et s 

Alteration see Alteration of Instruments 2 ‘oo ae p 1168. 

Attachment of interest of: 
Mortgagee see Attachment § 369. 
Mortgagor see Attachment § 368. 

Authority to negotiate mortgage 
§ 295. 

Breach of covenant see Covenants §§ 1138, 1338, 146; 
Fire Insurance §§ 214, 226, 286, 307. 

Building and loan mortgage see aes and Loan 
Associations §§ 76—93. 

Cancellation see Cancellation of Instruments SV OtOh cise 
p 1154. 

Confiscation of mortgaged property see War [40 Cyc 
334]. 

Contract generally. see Contracts 13 C. J. 214 

Corporation mortgage see Corporations a8 2475— 2498, 
2650-2765. See also §§ 2318-23238, 2408 et seq. 

County mortgage see Counties §§ 223, 291. 

Curtesy in mortgaged realty see Curtesy § 29. 

Deed generally see Deeds 18 C. J. p 135. 


loan see Agency 


Demised premises. mortgage on see Landlord and Ten-- 


ant § 752. 
Description: 
By boundaries see Boundaries 9 C. J. p 145. 
In deed see Deeds §§ 61-71. 
Distinguished from other liens: 
Assignments for Benefit of Creditors §§ 5, 6. 
Judgments § 872. 
Liens § 12. 
Mechanics’ Liens § 2. 
Vendor and Purchaser [39 Cyc 1787, 2033]. 
Dower in mortgaged realty see Dower §§ 78, 79. 
Equity of redemption, subject to: 
Attachment § 368. 
Executions §§ 89-91. 
Evidence: 
Generally see Evidence 22 C. J. p 1. 
Mortgage or copy as evidence see Evidence §§ 964 
\ et seq, 1015, 1027 et seq, 1210, 1216, 1305 et seq. 
Parol evidence see Evidence §§ 1514-1517. 
Execution against interest of: 
Mortgagee see Executions § 92. 
Mortgagor see Executions §§ 89-91. 
Executor or administrator: 
Discharge of mortgage by see Executors and Ad- 
ministrators §§ 619-621. 
A as assets see Executors and Administrators 
42. 


Mortgaged. property as assets see Executors and 
Administrators §§ 350, 351. 
Mortgage executed by see Executors and Adminis- 
trators §§ 696-702. 
Payment of mortgage by see Executors and Admin- 
istrators § 876. 
Preference of mortgage claim see Executors and 
Administrators § 1794 (insolvent estate). 
Presentation and allowance of mortgage claim see 
Executors and Administrators §§ 955, 989. 
Priority as to payment of mortgage claim see Execu- 
tors and Administrators § 1189 et seq. 
Purchase of mortgage by see Executors and Adminis- 
trators § 618. 
Fixtures as between mortgagor and mortgagee see 
Fixtures §§ 110-119. 
Franchise, mortgage of see 
Corporations §§ 2465, 2472, 2475-2498. 
Franchises § 91. 
Railroads [33 Cyc 381, 483]. 
Fraudulent mortgage: 
As ground for attachment see Attachment § 71. 
In fraud of creditors see Fraudulent Conveyances 
PUCK Sophos) 
Guaranty of mortgage see Guaranty 28 C. J. p 881. 
eer diets mortgage see Guardian and Ward §§ 357-— 
361. 
Husband and wife: 
Mortgage by wife: 
Generally see Husband and Wife § 377. 
ete estate see Husband and Wife §§ 522, 
Mortgage from one spouse to other see Husband and 
Wife § 269 
Infant’s mortgage see Infants §§ 83, 143-145. 
ap ereud oe creditors see Fraudulent Conveyances 27 
ide) Divsoo. 


Insane person’s mortgage see Insane Persons §§ 456, 
543. 

Insolvent’s mortgage see Insolvency §§ 112, 196, 
266. 

Insurance of mortgaged property see Fire Insurance 
§§ 81, 214, 226, 234, 286, 298, 308, 331, 391, 487, 587, 
625, 681. 

Inverse order of alienation generally see Marshaling 
Assets and Securities 38 C. J. p 1364. cd 

Lis pendens see Lis Pendens §§ 93-102. 

Lost mortgage see Lost Instruments 38 C. J. p 247. 

Mining mortgage see Mines and Minerals § 553. 

Mortgage of personalty see Chattel Mortgages Coase 
Dp ssi 

Mortgagor holding over as tenant at sufferance see 
Landlord and Tenant § 375. 

Mase of statute of frauds see Frauds, Statute of 
§§ 0 ds 

Other liens see Liens 37 C. J. p 303; and cross refer- 
ences pp 304, 305. 


Partnership: 
Mer tEnee between partners see Partnership [30 Cyc 
49]. 
Partnership mortgage see Partnership [30 Cyc 496, 
548, 550]. 


Preference of creditors by mortgage see 
Assignments for Benefit of Creditors § 211. 
Bankruptcy §§ 72, 254, 309. 
Fraudulent Conveyances § 369. 
Insolvency §§ 112, 113. 
Priority between peor eage and other liens: 
Agriculture §§ 88, 89. 
Assignments for Benefit of Creditors § 486. 
Attachment § 549. 
Attorney and Client § 400. 
Bankruptcy §§ 287 et seq, 547. 
Creditors’ Suits § 183. 
Divorce § 724. 
Dower §§ 84-97. 
Drains § 270. 
Eminent Domain § 455. 
Executions § 359%. 
Fines, Forfeitures, and Penalties § 36. 
Ground Rents § 54. 
Highways § 512. 
Homesteads §§ 208, 325. 
Judgments §§ 925-934. 
Landlord and Tenant §§ 1496-1500. 
Levees and Flood Control § 73. 
Mechanics’ Liens §§ 369-398. 
Mines and Minerals §§ 872-878. 
Municipal Corporations [28 Cyc 1202, 1705]. 
Railroads [33 Cyc:522]. 
Receivers [34 Cyc 348]. 
Recognizances [34 Cyc 553]. 
Street Railroads [36 Cyc 1441]. 
Taxation [37 Cyc 1143]. 
Vendor and Purchaser [39 Cyc 1815 (vendor’s lien), 
2040 (lien of vendee)]. 
Proof and allowance of mortgage claim: 
peRet bankrupt’s estate see Bankruptcy §§ 452, 
Against decedent’s estate see Executors and Admin- 
istrators §§ 595, 989. 
Railroad mortgage see Railroads [33 Cyc 483]; Street 
Railroads [36 Cyc 1440]. 
Reformation see Reformation of Instruments [34 Cyc 
899 


School district mortgage see Schools and School Dis- _ 
tricts [35 Cyc 924]. 4 
Ren: mortgage or hypothecation see Shipping [36 Cyc 
State funds loaned on mortgage security see States 
[386 Cye 888]. 
Pee Aeieas on mortgage see Street Railroads [36 Cyc 
Subrogation see Subrogation [37 Cyc 458]. 
Taxation of interest of: 
Mortgagee see Taxation [37 Cyc 786]. 
Aap eee AS see annem bet Cyc 791, S477; 
erm for years, mortgage of see Landlord an 
§§ 58, 114-118. a. Peuaas 
Trust deed generally see Trusts [39 Cyc 34 et seq]. 
Trustee for benefit of creditors, title to mortgaged 
property see Bankruptcy § 193. 
Usury see Usury [39 Cyc 876]. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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I. DEFINITION AND NATURE OF MORTGAGES 


[§ 1] A. Legal and Equitable 


Mortgages at Common Law. 


1. “NMortgagee” 
p- 217. 
“Mortgagor’” defined 
2. Stumpe v. Kopp, 
421, 99 SW 1078. 
[a] “Mort,” dead, 


defined see ante 


see post. 
201 Mo. 412, 


and “gage,” 


pledge.—Hardy v. Ruggles, 1 Hawaii} 


457, 460 [quot Burrill L. D.]; Breese 
Sy Postaah 2 HE. D. Smith (N. Y.) 474, 


[b] In old English law (1) a mort- 
gage is defined to be a ‘‘dead or un- 
productive pledge; a pledge of move- 
ables or immoveables, by one person 
to another, as a security for a debt.” 
Hardy v. Ruggles, 1 Hawaii, 457, 460 
{quot Burrill L. D.]. (2) There were 
two forms of pledging real property 


‘aS security for a debt called respec- 


tively “vadium vivum” and 
mortuum.” In course of time the 
vadium vivum practically disan- 
peared from use, and the vadium 
mortuum became transformed into 
the common-law mortgage. From the 
French equivalent mort gage of this 
Latin term the modern word “mort- 
gage’ is derived. 2 Blackstone 
Comm. p 157; 2 Coke Litt. p 205a; 
Littleton Ten. bk 3 ¢c 5 § 332; 1 Powell 
Morte. p 3; 2 Washburn Real Prop. 
(4th ed) p. 387. (3) “The vivum 
vadium consisted of a feoffment to the 
ereditor and his heirs, until out of 
the rents and profits he had satisfied 
himself his debt. The creditor took 
actual possession of the estate, and 
received the rents and applied them 
from time to time in liquidation of 
the debt. When it was satisfied, the 
debtor might reénter and maintain 
ejectment, and it was said to have 
been called vivum vadium, because 
neither debt nor estate was lost. 
This mode of security is said not to 
have been very general, and it was 
superseded by the mortuum vadium, 
or mortgage, so called because on 
breach of condition the estate was 
rendered indefeasible in the mort- 
gagee, and absolutely. lost to the 
mortgagor.” Kortright v. Cady, 21 
N. Y. 343, 344, 78 AmD 145. 

3. 2 Blackstone Comm. p 157; 2 
Washburn Real Prop. (5th ed) p 36; 
and cases infra this section. 

U. . v. Commonwealth 
Title Ins., ete., COG LISWs SH65 1 24 
SCt 546, 48 Hie, ed. 830; Santa Clara 
County v. Southern Pac, Re Cosas 
Fed. 385 [aff 118 U. S. 394, 6 SCt 
1132, 30 L. ed. 118]. 


“VvVadium 


Ala.—Williams v. Davis, 154 Ala. 
422, 45 S 908. 
Ark.—Priddy v. Smith, 106 Ark. 


-79, 838, 152 SW 1028, 44 LRANS 285 


{cit Cyc]. 

Conn.—Ansonia Nat. Bank’s App., 
58 Conn. 257, 18 A 1030, 20 A 394; 
De Wolf v. A. & W. Sprague Mfe. 
Co., 49 Conn. 282. 

Dak.—Everett v. SE pa 2 Dak. 
249, 6 NW 439, 8 NW 


Ida.—Brown v. Bayan 5 Ida. 145, 
pl. P9996; 

Iowa.—Babcock vy. Hoey, 11 Iowa 
375. 


Kan.—Hoyt v. Union Nat. Bank, 115 
Kan. 167) 222 P 127; Long vy. Hines, 
2) ian. .22:0) 19> P’.796," 10° AmSR 
192: Moore v. Wade, 8 Kan. 380. 


Me.—Goddard v. Coe, 55 Me. 385; 
Mitchell v. Burnham, 44 Me. 286. 
Mass.—Bayley v. Bailey, 5 Gray 


505; Erskine v. Townsend, 2 Mass. 
493, 3 AmD 71. 

N. H.—Hebron v. Centre-Harbor, 11 
N. H. 571; Lund v. Lund, 1 N. H. 39, 
8 een 29. 

. M.—Young v. Vail, 29 N. M. 324, 
22). "Pp 912, 34 ALR 980. 


[41 C. J.—18] 


Literally the term 
“‘mortgage’’?’ means a ‘‘dead pledge. 
mon law a mortgage of realty may be defined as an 
— estate created by a conveyance, absolute in its form, 
but intended to secure the performance of some 


[By Joun A. Coveney] 
Doctrines'—1. 


O25 Ativcom- 


N. Y.—Canandarqua Academy v. 
McKechnie, 90 N. Y. 618; Decker v. 
Boice, 83 N. Y. 215; Pardee v. Treat, 
82 N. Y. 385; Battell v. Torrey, 65 
N. Y. 294; Bucklin vy. Bucklin, 1 Abb. 
Dec. 242, 1 Keyes 141. 

N. C.—Hogan v. Utter, 175 N. C. 
332, 95 SEH 565. 

Oh.—Hoffman v. Mackall, 5 Oh. St. 
124, 130, 64 AmD 637. 

Pa.—Helfenstein’s DHst., 135 Pa. 
293, 20 A 151. 

S. C—Homestead Bldg., etc., Assoc. 
v. Enslow, 7S. C. 1; Stewart v. Kerri- 
son, 3 8S. C. 266, 275. 
nea arene NS v. Currin, 3 Humphr. 
462. 

Tex.—Jordan v. Peak, 38 Tex. 429. 

W. Va.—Sandusky v. Faris, 49 W. 
Va. 150, 38 SE 563. 

Eng.—Santley v. Wilde, [1899] 2 
Ch. 474. 

“A mortgage iS any conveyance of 
an estate to secure a debt, or the 
performance of some act, such as, 
the payment of money, or the fur- 
nishing- of indemnity, subject to be 
defeated by the performance of the 
act agreed to be done.” Fitch v. 
Wetherbee, 110 Ill. 475, 493. 

[a] Eent’s definition.—“‘A mort- 
gage is the conveyance of an estate 
by way of pledge for the security of 
a debt, and to become void on pay- 
ment of it.” 4 Kent Comm. p 133 
[quot or appr In re Bloom, 3 F. Cas. 
No. 1,557; Ansonia Nat. Bank’s App., 
58 Conn. 257, 261, 18 A 1030, 20 A 
394; De Wolf v. A. & W. Sprague 
Mfz. Co., 49 Conn. 282, 318; Everett v. 
Buchanan, 2 Dak. 249, 6 NW 439, 8 
NW 31; Brown v. Bryan, 5 Ida. 145, 


Tes SP oobye Rue wv. Dole, 1071 LL). 
275, 281; Eldridge v. Pierce, 90 Ill. 
474, 483; Babcock v. Hoey, 11 Iowa 


375, 385; Goddard v. Coe, 55 Me. 385, 
388; Brookings v. White, 49 Me. 479, 
485; Smith v. People’s Bank, 24 Me. 
185, 195; Gothard v. Flynn, 25 Miss. 
58, 62; Gassert v. Bogk, 7 Mont. 585, 
597, 19 P 281, 1 LRA 240; Murray.v. 
Walker, 31 N. Y. 399, 400; Reich v. 
Dyer, 91 App. Div. 240, 248, 86 NYS 
544 [Lapp dism 180 N. Y. 107, 72 NE 
9221]; Weeks v. Weeks, 16 AbbNCas 
(N. Y.) 148, 151; Cheatham v. Jones, 
68 N. C 153, 155; Robinson v.. Wil- 
loughby, 65 N. C. 520, 522; Helfen- 
Sstein’s Hist? 185 Pa: 293, 294. 20° A 
151; Homestead, ete., Loan Assoc. v. 
Enslow, 7 S. C. 1, 8; Greenfield v. 
Dorris, 1 Sneed (Tenn.) 548, 551; 
Taylor v. Hudgins, 42 Tex. 244, 247; 
Jordan v. Peak, 38 Tex. 429, 442; 
Stephens v. Sherrod, 6 Tex. 294, 298, 
55 AmD 776; Poarch v. Duncan, 41 
Mere Cive An 2p e LighhO Lt ONY dL Ol 
Wine vy.) Cooper, 374: Vt. 7169, (179) 
Sandusky v. Faris, 49 W. Va. 150, 176, 
38 SE 563; Nease v. Capehart, 8 W. 
Va. 95, 91247. 

[b] Other definitions. —(1) “An 
absolute sale of the property by the 
mortgagor to the mortgagee, subject 
to be redeemed according to the 
terms of the contract.’’ Mower v. 
McCarthy, 79 Vt. 142, 148, 64 A 578, 
579, 118 AmSR 942, 7 LRANS 418. 
(2) “A contract between the parties 
thereto, whereby a lien is created on 
real estate, or it is pledged for the 
payment of a debt.” Sigworth v. 
Meriam, 66 Iowa 477, 480, 24. NW 4 
(3) “A contract pledging the property 
embraced in it for the payment of 
the debt it is given to secure.” Bayly 
v. Muehe, 65 Cal. 345, 349, 3 P 467, 
4 P 202, 486 [quot McClung vy. Culli- 
son, 15 Okl. 402, 407, 82 P 499, 500]. 
(4) “A contract, whereby a debtor 
grants or conveys some estate or in- 


act, such as the payment of money, or the like, by 
the grantor or some other person, and to become 
void if the act is performed agreeably to the terms 
prescribed at the time of making such conveyance.* 
It is therefore an estate defeasible by the perform- 
ance of a condition subsequent.* 


By the strict doc- 


terest in land, or transfers certain 
goods and chattels to his creditor, 
subject to a proviso, that if the debt 
is discharged by a day named, the 
grant or transfer shall be void,” and 
the debtor may retake the property. 
Mervine v. White, 50 Ala. 388, 389 
[quot Florala Bank v. Smith, 11 Ala. 
A, 358, 361, 66 S 832]. (5) “A con- 
veyance absolute in its form, grant- 
ing an estate defeasible by the per- 
formance of a condition subsequent.” 
Shields v. Lozear, 34 N. J. L. 496, 
502, 3 AMSR 256. (6) “A conveyance 
of lands, by a debtor to his creditor, 
as a pledge or security for the repay- 
ment of money due; with a proviso 
that such conveyance shall be void 
on payment of the money and inter- 
est, on a certain day.” Hall v. Byrne. 
2 Ill. 140, 142. (7) “The conveyance 
of lands by a debtor to his creditor, 
as a pledge or security for the pay- 
ment of a debt, and to become void 
on payment of it.” Marvin v. Tits- 
worth, 10 Wis. 320, 326. (8) “A con- 
veyance of lands, upon a condition in 
the deed, or a defeqgsance out ,of it, 
that on the grantor’s paying a sum 
of money, or doing some other act, 
the conveyance shall be void; and 
performance of the condition, with- 
out any other act, puts an end to all 
title and interest in the grantee.” 
Baker v. Thrasher, 4 Den. (N. Y.) 
493,495 [quot Duell v. Leslie, 207 
Mo. 658, 678, 106 SW 489]. (9) A 
“conveyance of lands with a proviso 
that such conveyance shall be void 
on the payment of a sum of money.” 
Croft ‘v. Bunster, 9 ,Wis: 503, 508. 
(10) “A conveyance of property by 
one person to another, as security for 
the payment of a definite, ascertained 
sum of money, debitum in presenti 
solvendum in futuro, [due in the 
present, to be paid in the future] and 
which, so far as the property will 
go, secures the payment of that spe- 
cific sum, at all events and irre- 
spective of any future contingency.” 
Baltimore City App. Tax Ct. v. Rice, 
50 Ma. 302, 316. (11) “A conveyance . 
of real estate, or of some interest 
therein, defeasible upon the payment 
of money, or the performance of some 
other condition.” Bayley v. Bailey, 5 


Gray (Mass.) 505, 509 [quot Palmer 
v. Albuquerque, 19 N..M. 285, 298, 
142 P 929, LRAI915D 1106]. (12) “A 


mortgage conveys an estate or title 
defeasible on the performance of a 
condition subsequent.” Weeks. v. 
Baker, 152 Mass. 20, 21, 24 NE 905; 
Datesman’s App., 127 Pa. 348, 358, 
17 A 1086. .(138) “SA deed whereby 
one grants to another lands upon con- 
dition that if -the mortgagor shall 
pay a certain sum of money, or do 
some other act therein specified, at a 
day certain, the grant shall be void.” 
Flagg v. Walker, 113 U. S. 659, 677, 
5 SCt 697, 28 L. ed. 1072; Montgomery 
Vy... bruere, 4. Nii JG. 300) 8208 We) 
“A sale with a power of defeasance, 
which may ultimately end in an abso- 
lute transfer of title.’ Willamette 
Woolen Mfg. Co. v. Bank of British 
Columbia, 119. 7Use Ss aol Lo SaeesSCtr 
187, 30 L. ed. 384. (15) “A transfer 
of the property of the debtor as se- 
curity for the payment of one or 
more obligations, with a condition 
expressed or implied that on pay- 
ment of the debt the title reverts to 
the mortgagor.” Smith-McCord Dry 


Goods Co. v. Carson, 59 Kan. 295, 
299, 52 P 880. (16) “A transfer of 
property, which the person trans- 


ferring may have again, by paying 
the sum for which the property was 


OTA [40 Cx] 


trine of the common law, unmodified by the inter- 
vention of equity for the protection of the debtor, 
a mortgage was regarded as passing the whole legal 
title to the estate pledged to the mortgagee, who 
became the owner of it, although his title was liable 
to be defeated on a condition subsequent. 
also entitled at all times to the possession of the 
estate, and could maintain ejectment against the 
mortgagor, before as well as after default, unless he 
had agreed that the latter might remain in posses- 
The time fixed for the payment of the debt 
or other performance of the condition was called the 
“law day,’’ and if the debtor punctually performed 
his part of the contract at the appointed time, the 
estate of the mortgagee, by performance of the con- 
dition, determined and ceased. But as the legal title 
was in him, the estate was not revested in the 
mortgagor by the mere act of payment or other 
performance, but it was necessary that the mort- 


slon. 


mortgaged or pledged; and although 
there may be other means or reme- 
dies for recovering this sum, yet 
these may be entirely lost and the 
pledge remain good.” Hunt. v. Fay, 
T Vite 170, 181.9) “A, mortgeage is 
nothing but a warranty deed with a 
written defeasance.” Thomas Realty 
Co. v. Guthrie, 71 Colo. 98, 100, 204 
P 330. (18) “A mortgage is one mode 
of aliening the estate or a portion 
of it equal in value to the mortgage 
debt.” Hawley v. James, 16 Wend. 
(N. Y¥.) 61, 153 [quot Hascall v. King, 
LLIN 1k. 18455 2497. 56. NE bL5, 206 
AmSR 3021. 

[fe] Twofold nature; more than a 
lien.—(1) At law a mortgage is not 
merely a lien 6n property for the pay- 
ment of a debt but a transfer of the 
property itself as a security for the 
debt. Conard v. Atlantic Ins. Co., 1 
Pete sa) O86; els La CA 180.25. (2)y MAP 
mortgage is a lien for a debt and 
something more. It is a transfer of 
the property itself as a security for 
the debt.” Bingham v. Frost, 3_F. 
Cas. No. 1,413. See Aiken v. Kil- 
burne, 27 Me. 252 (while a mortgage 
of real estate may before foreclosure 
be regarded as a pledge, security for 
the payment of money or chose in 
action passing to the executor and 
not to the heir, it is still a condi- 
tional conveyance of an estate). (3) 
“A mortgage is the imposition of a 
lien on certain property therein men- 
tioned, given to secure a contract; 
but it is something independent of 
the contract itself, and is collateral 
thereto.” Wallace v. Langston, 52 
S. ©. 133, 141, 29 SH 552. (4) “Such a 
conveyance usually contains a cove- 
nant to repay, which raises a_per- 
sonal ebligation on the part of the 
mortgagor.” Baltimore City App. Tax 
Ct. v. Riee, 50 Md. 302, 316. 

{d] “Estate on condition” (1) is 
the name applied to the estate thus 
created. Shields v. Lozear, 34 N. J. 
L. 496, 502, 3 AmSR 256. To same 
effect Flagg v. Walker, 113 U. S. 659, 
677, 5 SCt 697, 28 L. ed. 1072; Smith- 
McCord Dry Goods Co. v. Carson, 59 
Kan. 295, 52 P 880, ‘882; Duell v. 
Leslie, 207 Mo. 658, 678, 106 SW 489; 
Montgomery v. Bruere, 4 N. J. L. 
300, 310; Baker v. Thrasher, 4 Den. 
(N. Y.) 493, 495; and cases passim 
this note. (2) “A mortgage at com- 
mon law was an estate upon a condi- 
tion subsequent.” Wright v. Wim- 
berly, 94 Or. 1, 10, 184 P 740. 

fe] Debt evidenced by separate in- 
strument.—It is also now the common 
practice to have the debt evidenced 
by a promissory note, single bill, 
bond, or some other written instru- 


ment. Baltimore City App. Tax. Ct. 
vy. Rice, 50 Md. 302. . See Dahl v. 
Pross, 6 Minn. 89 (a mortgage is 


given by the owner'or holder of the 


legal title of property to secure, 
ordinarily, his contract to pay 
money). 


5. U.S.—Brobst v. Brock, 10 Wall. 


MORTGAGES 


He was 


law, 


import.” 


lien.® 


10 
gage. 


519, 19 L. ed. 1002; Conard v. At- 
lantic .Ins>\ Col,) 1° Petes3e6, av ee ed: 
189; Mitchell v. Roberts, 17 Fed. 776, 
5 McCrary 425. 

1 Kan. 


Kan.—Clark v. Reyburn, 
281. 

Miss.—Pickett v. Buckner, 45 Miss. 
26. 

Nebr.—South Omaha Sav. Bank v. 
LNW 1 Nebr. (Unoff.) 255, 95 NW 


N. J.—Montgomery v. Bruere, 4 

N. Ree ae 300. 
C.—Stevens v. Turlington, 186 

N. Ne. 191, 119 SE 210, 32 ALR 870; 
Whitehurst v. Gaskill, 69 N. C. 449. 
12 AmR 655. 
ee C.—Simons v. Bryce, 10 S. C. 

Tex.—East Texas F. Ins. Co. v. 
Clarke; 79 Tex, 23, aisiS We 166,01 
LRA 293; Luckett v. Townsend, 3 
Tex. 119, 49 AmD 723. 

Va.—Washington Bank vy. Hupp, 10 
Gratt.(61) Va.) 23. 

Eng.—Harrison v. Owen, 1 Atk. 520, 
26 Reprint 328, 18 ERC 520. 

See also cases passim this section. 

‘Formerly this was a deed of 
feoffment, accompanied by actual 
livery of seizin; now it is usually a 
deed of bargain and sale to the use 
of the mortgagee, which use is exe- 
cuted by the statute without such 
actual livery. By this conveyance 
the mortgagee becomes seized of the 
mortgaged lands, and the mortgagor, 
if he remains in possession, is a mere 
tenant at will, or rather quasi-tenant 
at will, for he has not all the priv- 
ileges of such tenant; and the estate 
having thus passed to the mortga- 


‘gee in presenti, and being defeasible 


only upon a condition subsequent, the 
mortgagee may, at any time, even be- 
fore the day of payment, enter upon 
the mortzagor, or bring his ejectment 
against him and turn him out of pos- 
session.” Montgomery v. Bruere, 4 
N. J. Li. 300, 310. 

[al Mortgagee in possession.—By 
the common law, the mortgagee of 
real estate, for the purpose of en- 
forcing his lien against the mort- 
gagor, has the remedies of an owner: 
but except as to such remedies, and 
as to all persons except the mort- 
gagee, the mortgagor in possession 
is to be regarded and treated as the 
owner of the estate, subject to a 
mere lien or charge. Clark v. Rey- 
burn, 1 Kan. 281. 

6 Walton v. Cody, 1 Wis. 420; 
and cases passim this section. 

7. Walton v. Cody, supra. 

[a] As used in statute. — (1) 
Where the word “mortgage” is used 
in a statute, it is to be assumed that 
it is used in its ordinary legal sig- 
nification as well understood at com- 
mon law, and that the legal liabilities 
incident to it were understood to fol- 
low. Grogan v. Garrison, 27 Oh. St. 
50, 63. (2) The word “mortgage,” 
as used in the statute creating a cor- 
poration, and authorizing it to mort- 


+* *" Oe 


[§ 1 


gagee should reconvey to him by deed. On the other 
hand, if the debtor failed to pay or perform at the 
stipulated time, that is, if there was a breach of 
the condition, the title of the mortgagee became — 
absolute and indefeasible, and the mortgagor ceased 
to have any right or interest in the estate.® 
term ‘‘mortgage’’ has a technical signification in~ 
and, when used in legal proceedings as de- 
seriptive of a written instrument, it must be taken 
and construed according to its technical and legal 


The 


‘“‘First mortgage’’ has been held to mean first 


“Legal mortgage,’’ it has been said, must be 
taken in the sense it had aequired with regard to 
real property as meaning a first mortgage.® 

As debt secured. The term ‘‘mortgage’’ 
employed as meaning the debt secured by the mort-~ 


may be 


gage certain of its property, was used }} 
by the legislature in its ordinary, © 
well understood and common-law 
sense, and the ordinary legal liabili- — 
ties incident to a mortgage were in- — 
tended to follow the execution of the > 
power conferred. Prominent among } 
such liabilities is the sale of the 
mortgaged premises on default of the | 
payment of the debt for which the | 
mortgage is given as a_ security. 
Medical College v. Zeigler, 17 Oh. St. © 
52, 64. (3) The term “mortgage,” in © 
a statute providing the manner of the © 
execution of a deed, mortgage, or 
lease of real estate, includes an in-— 
strument purporting, in the haben- 
dum clause, to pass title absolutely — 
in a certain bank, but afterward pro-- 
viding that it is in trust and that 
mortgagor is to hold possession of 
the premises, until sold by the mort- 
gagee, and the proceeds applied in the 
payment of certain debts, ete. Co- 
lumbus Nat. Bank v. Tennessee Coal, 
etc., Co., 62 Oh. St. 564, 57 NE 450. 

[b] Under Bankruptcy Act the 
“transfer” specified includes a mort- 
gage or a lien voluntarily created by 
the debtor. Coder v. Arts, 152 Fed. 
943, 82 CCA 91, 15 LRANS 872 [aff 
213 U. S. 228, 29 SCt 486, 53 L. ed. 
772, 16 AnnCas 10081. P 

[cl Under War Restrictions Act. 
“mortgage” means a conveyance of 
property subject to redemption. Lon- 
don County, etc., Bank, Ltd. v. Tomp- 
kins, «E1918 VI. ae. GBS 515: 

[dad] Ineluding lease assigned. — 
The word “mortgages,” used in the. 
statute requiring the registration of 


‘mortgages, must be extended to in- 


clude a lease assigned by way of a 


mortgage. Johnson vy. Stagg, 2 Johns. 
CNa YY.) 510, 523. 
fe] Including vendor’s lien. — 


Statutory definition providing that 
“mortgage” shall include any charge 
on any property for securing money 
or money’s worth is wide enough to 
cover the charge commonly known 
as ‘‘vendors’ lien.” Scott v. Crinnian, 
43 Ont. L. 430, 44 DomLR 20. 

8. Green’s App., 97 Pa. 342. | 

{al When railroad bonds are sold 
in the open market as first mortgage 
bonds, all persons understand them 
to be first liens. When we speak of 
lending money on first mortgage, no 
thought of anything but a first lien 
is entertained. This meaning of “first 
mortgage” is so thoroughly grounded 
as to lead to the sequence that a 
second mortgage is understood to be 
one without intervening liens be- 
tween it and the first. When a con- 
tract calls for a first mortgage, it 
means one prior to all other liens. 
Green’s Apv., 97 Pa. 342, 347. 

9. Thompson v. Clark, 7 L. T. Rep. | 
N. S. 269, 270. 

“First mortgage” 


see supra text 
and note 8. 


10. Janes v. Fitchburg R. Co., 50 
Hun 310, 3 NYS 165. 
fa] In a statute.——The word has 


Fer later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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[§ 2] 2, Mortgages in Equity. The English courts 
of equity began at an early date to look with great 


disfavor upon the strict common- 


the absolute forfeiture of the estate upon nonpay- 
Accordingly, they es- 
tablished the rule that in equity the debtor shonld 
still have a right to redeem after the breach of the 
This right to save the estate in 
equity after the forfeiture at law was called the 
‘‘equity of redemption,’’ and the same designation 
came to be applied to the interest or estate retained 
by the debtor after conveyance of the legal title 


ment of the mortgage debt. 


condition at law. 


to the mortgagee by the mortgage 


that signification in a statute au- 
thorizing the consolidation of rail- 
way corporations, and proving that 
all debts and liabilities incurred by 
either of such corporations, except 
mortgages, shall attach to the new 
corporation and be enforced against 
it and its property to the same ex- 
tent as if such debts and liabilities 
had been incurred or contracted by 
it. Janes v. Fitchburg R. Co., 50 Hun 
310, 3 NYS 165. 

{b] In a will—A provision in a 
will directing executors to pay off a 
mortgage on certain described real 
estate could be as accurately applied 
to a mortgage in esse at the testa- 
tor’s death as to the encumbrance at 
the time he made his will, for which 
it was substituted. Re Thompson, 


45 Ont. L. 520, 16 OntWN 227, 48 

DomLR 757. 
Lise Kortrightv., Cady.21 .N--%. 
343, 78 AmD 145. And see Coote 
(6th ed) 


Mortg. p 14; Jones Mortg. 
§ 6 


12. Gregory v. Suburban Realty 
Go..5 292.1. 568. 127 NE 119. 
12. U. S.—First Trust 
Crooked Creek R., etc., Co., 


Coerev? 
243 Fed. 


450; Northwestern Terra Cotta Co. 
v. Caldwell, 234 Fed. 491, 148 CCA 
257; Barry v. Snowden, 106 Fed. 
571. 


Ala.—Zimmern v. Mobile People’s 
Bank, 203 Ala. 21, 81 S 811; Stollen- 
werck v. Marks, 188 Ala. 587, 65 S 


1024, AnnCasi917C 981. 
Ark.—Biscoe v. Coulter, 18 Ark. 
Hannah vy. Carrington, 18 Ark. 


Conn.—Pettus v. Gault, 81 Conn. 
415, 71 A-509. 

D. C.—Vowell v. Thompson, 28 F. 
Cas. No. 17,023, 3 Cranch C. C. 428. 

Ga.—Phillips v. Bond, 132 Ga. 413, 
64 SE 456. 

Tll.—Leonard v. Metropolis, 278 Ill. 
287, 293, 115 NB 813 [cit Cycl; Wil- 
liams v. Williams, 270 Ill. 552, 110 
NE 876; Schumann v. Sprague, 189 
Ill. 425, 59 NE 945; Barrett v. Hinck- 


ley, 124 Ill. 32, 14 NE 863, 7 AmSR 
331; Peo. v. Mitchell, 223 Ill. A. 8; 
Cory v. Pullen, 204 Ill. A. 590. 


Ind.—Baldwin v. Moroney, 173 Ind. 
574, 91 NE 3, 30 LRANS 761; Attna 
L. Ins. Co. v. Broecker, 166 Ind. 576, 


77 NE 1092; Wise v. Layman, (A.) 
144 NE 564. 
Iowa.—Sheakley v. Mechler, 199 


Iowa 1390, 203 NW 929; Whitley v. 
Barnett, 151 Iowa 487, 131 NW 704; 
Fitzeerald v. Flannagan, 125 NW 995, 

Me.—Eugley v. Sproul, 115 Me. 463, 
99 A 443; Hussey v. Fisher, 94 Me. 
301, 47 A’ 525. 


Md.—Timms v. Shannon, 19 Md. 
296, 81 AmD 632. 
Mo.—Missouri Real BHst., etc., Co. 


v. Gibson, 282 Mo. 75, 220 SW 675. 

Mont.—Morrison v. Farmers’, ete., 
State Bank, 70 Mont. 146, 225 P 123; 
Gallatin County v. Beattie, 3 Mont. 
173. 


N. J.—Mallalieu v. Wickham, 42 
N. J. Eq. 297, 10 A 880. 

N. M.—Cleveland v. Bateman, 21 
M. GTB. 158 P 648, AnnCas1918E 
. Y.—Sexton v. Breeze, 135 N. Y. 
, 32 NE 133; West Troy Nat. Bank 
v. Levy, 127 N. Y. 549, 28 NE 592; 
Union College v. Wheeler, 61 N. Y. 
88; Power v. Lester, 23 N. Y. 527; 
Packer v. Rochester, etc., R. Co., 17 


MORTGAGES 


-law doctrine of | interest.1? 


fee. 


deed.11 “When a 


N. Y. 283; Bucklin v. Bucklin, 1 Abb. 
Dee. 242, 1 Keyes 141; Matter of 
Cossitt, 204 App. Div. 545, 198 NYS 
560; Thompson v. Lewis, 182 App. 
Div. 556, 169 NYS 501; Matter of 


Kaupper, 141 App. Div. 54, 125 NYS. 


878 [aff 201 N. Y. 534 mem, 94 NE 
1095 mem]; Watkins v. Vrooman, 51 
Hun 175, 5 NYS 172 [rev on other 
grounds 123 N. Y. 211,.25 NE 322]; 
Woodward v. Republic F. Ins. Co., 32 
Hun 365. 

N. C.—Wilson v. Fisher, 148 N. C. 
535, 62 SE 622; Killebrew v. Hines, 
104 N. G. 182, 10 SE 159, 17 AmSR 
eras Capehart. v. Dettrick, 91 N. C. 


Okl.—Moore v. Edgeman, 73 Okl. 
159, 175 P.205; Page v. Turk, 43 Okl. 
667, 143 P 1047; Gillett v. Romig, 17 
Okl. 324, 87 P 325 [writ of error 
dism 205 U. S. 535, 27. SCt 789, 51 
L. ed. 9191. 

Or.—Stout v. Van Zante, 109 Or. 
430, 219 P 804, 220 P 414; Schleef v. 
Purdy, 107 Or. 71, 214 P 1387; Ukase 
inv. _Cos-v.-sSmith;792 Or: 337, 1381 Pt; 
Beakey v. Knutson, 90 Or. 574, 174 P 
1149, 177 P 955; Caro v. Wollenberg, 
83 Or. 311, 163 P 94; Bailey v. Frazier, 
62 Or. 142, 124 P 643. 

~ Pa.—In re Handley, 181 Pa. 339, 
be A 587; Craft v. Webster, 4 Rawle 


a C.—Union Nat. Bank v. Cook, 
110 S. C. 99, 96 SE 484; Ewhbank v. 
Ewhbank, 64 S. C. 434, 42 SE 194; Wil- 
liams v. Beard, 1S. C. 309. 

S. D.—West v. Middlesex Banking 


Co., 33 S. D. 465, 146 NW 598; Farr 
v. Semmler, 24 S. D. 290, 123 NW 
835. 


Tex.—Johnson vy. Robinson, 68 Tex. 
399, 4 SW 625; Holmes v. Tennant, 
2 Ale 234) S We 313") revi iCCix. 
211 SW 798]; Hill v. Gomez, 
(Civ. A.) 260 SW 618; Trott v. Flato, 
(Civ. A.) 244 SW 1085; Sanger v. 


Hunsucker, (Civ. A.) 212 SW 514; 
Browne v. King, (Civ. A.) 196 SW 
884; Hume v. La Compte, (Civ. A.) 


142 SW 934: Burks v. Burks, (Civ. 
A.) 141 SW 3387; Barron v. San An- 


ae Nat. Bank, (Civ. A.) 138 SW 
42. 
10 


Utah.—Hyams _v. 
Utah 3, 36 P 202. 

Vt.—Ordway v. Farrow, 79 Vt. 192, 
64 A 1116, 118 AmSR 951; Oakman y. 
Walker, 69 Vt. 344, 38 A 63. 

Va.—Augusta Nat. Bank v. Beard, 
100 Va. 687, 42 SE 694; Hale v. Horne, 
21 'Gratt, (62) Va:) 112, 

Wash.—Cochran v. Cochran, 114 
Wash. 499, 195 P 224, 198 P 270; 
Gerber v. Heath, 92 Wash. 519, 159 
P 691; Union Mach., etc., Co. v. 
Darnell, 89 Wash. 226, 154 P 183; 
Scott v. Farnam, 55 Wash. 336, 104 
P 639; Jump v. North British, etce., 
Ins. Co., 44 Wash. 596, 87 P 928, 12 
AnnCas 257. 

Wis.—Tobin v. Tobin, 139 Wis. 494, 
121 NW 144; Gerhardt v. Ellis, 134 
Wis. 191, 114 NW 495; Slaughter vy. 
Bernards, 97 Wis. 184, 72 NW 977; 
Wisconsin Cent. R. Co. v. Wisconsin 
River Land Co., 71 Wis. 94, 36 NW 
837; Howe v. Carpenter, 49 Wis. 697, 
6 NW 357. 

Wyo.—Bolln v. La Prele Live Stock 
Co., 27 Wyo. 335, 196 P 748; Robinson 


Bamberger, 


Mercantile Co. v. Davis, 26 Wyo. 
484, 187 P 931. 
Eng.—Casborne v. Scarfe, 1 Atk. 


603, 26 Reprint 377, 18 ERC 369; 
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second mortgage is given, such equity is the only 
estate in which the second mortgagee acquires an 
In equity a mortgage of lands is re- 
garded as a mere lien or security for a debt, the debt 
being considered as the principal thing and the 
mortgage as accessory thereto. 
the mortgagor continues to be the real owner of the 
His equity of redemption may be granted, 
devised, taken in execution, or give rise to estates 
in dower or by the curtesy; and it is therefore re- 
garded as the real and beneficial estate tantamount 
to the fee at law.1% 

[§ 3] 3. Modern Rule as to Mortgages. 


Until foreclosure 


In many 
Blake v. Foster, 2 Ball & B. 402; 
Rex v. St. Michael, Dougl. 630, 99 


Reprint 399; Burgess v. Wheate, 1 
Eden 225, 28 Reprint 652, W. Bl. 123, 
96 Reprint 67, 10 ERC 614. 

Alta.—Bernard v. Faulkner, 7 Alta. 
aeerer 18 DomLR 174, 7 WestWkly 

“These two systems grew up side 
by side, and were maintained for cen- 
turies without confiict, or even fric- 
tion, between the law and equity 
tribunals by which they were respec- 
tively administered. The equity 
courts did not attempt to control 
the law courts, or even question the 
legal’ doctrines which they announced. 
On the contrary, their*force and 
validity were often recognized in the 
relief granted. Thus equity courts, 
in allowing a redemption after a for- 
feiture of the legal estate, uniformly 
required the mortgagee to reconvey 
to the mortgagor, which was, of 
course. necessary, to make his title 
available in a court of law.” Barrett 
v. Hinckley, 124 Ill. 32, 43, 14 NE 
863, 7 AmSR 381. 

[al Common-law, and eauitable 
doctrines concurrent.—The establish- 
ment by the courts of equity of their 
peculiar doctrine of mortgages was 
not an endeavor to reverse or destroy 
the theory of the common-law courts. 
There was no encroachment of either 
jurisdiction upon the other. Although 
differing widely in their views of 
the nature and incidents of the mort- 
gage relation, the two doctrines were 
always regarded as mutually consist- 
ent and equally authoritative. Coote 
Morte. p 14. 

[b] ‘Under the acts adopted in 
Australia and the Territories and in 
Manitoba (1) “it was provided that 
no eState or interest in the land 
vested in the mortgagee in a mort- 
gage under the Acts. These Acts 
did away with the fictions which had 
attached to common-law mortgages 
and declared that they should operate 
as a charge only against the land by 
way of security for a debt. These 
Acts declared that a mortgage under 
the Act should be in substance what 
the Courts of equity had declared 
they were, under a common-law mort- 
gage. These statutes did, however, 
confer upon the mortgagee a statu- 
tory power to dispose of the actual 
estate of the mortgagor and this ren- 
dered it quite unnecessary for the 
mortgagee’s safety that he should 
have the estate of the mortgagor 
vested in him.’”’ Douglas v. Mutual 
L.. Assur. Co., 138 Alta. L.18, 22, 24. 
(2) Notwithstanding the statute, a 
person to whom the owner of the land 
has agreed to give a mortgage upon 
it has an “interest”? in the land and 
may protect his right by filing a 
caveat. Thompson vy. Yockney, 23 
Man. 571, 14 DomLR 332, 25 WestLR 
602. (3) Prior to the statute ‘‘the 
usual common-law mortgage was an 
absolute conveyance with a condition 
that if the mortgagor performed the 
covenants as to payments and other- 
wise, that the mortgagee would re- 
convey. Courts of equity, however, 
treated the mortgage as a security 
only and gave relief to the mortgagor 
by recognizing an equitable estate in 
him or an equity of redemption.” 
Douglas v. Mutual L. Assur. Co., 
supra, 
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of the American states, the common-law doctrine 
of mortgages prevails, although more or less exten- 


14. U. S. v. Commonwealth Title 
Inst; rete: (Com l9s9USS. 16515 24 Ct 
546, 48 L. ed. 830. 

fal In Alabama (1) in equity a 
mortgage is regarded as a mere secur- 
ity, but at law it conveys an estate 
to the mortgagee which entitles him 
to the immediate possession of the 
property, unless otherwise stipulated 
in the conveyance. Crabtree v. Price, 
212 Ala. 387, 102 S 605; Dallas Com- 
press Co. v. Smith, 202 Ala. 193, 79 
S 565; Trannon v. Towles, 200 Ala. 
82,75 S 458; Hayes v. Banks, 132 Ala. 
354, 31 S 464; Cotton v. Carlisle, 85 
Ala, 176,04 S670, 7 AmSR 295. Coffey 
v. Hunt, 75 Ala. 236; Toomer v. Ran- 
dolph, 60 Ala. 356; Woodward v. Par- 
sons, 59 Ala. 625; Welsh v. Phillips, 
54 Ala. 309, 25 AmSR 679; Mansony 
v._U. S. Bank, 4 Ala. 735; Avant v. 
Adams, 16 Ala. A. 122, 75 S 714.— (2) 
But, as against all persons except 
the mortgagee, the mortgagor is re- 
garded as the owner of the estate. 
The legal rights and remedies of oth- 
ers may be enforced, subject to the 
lien of the nmrortgage, as if the prop- 
erty was unencumbered. The mort- 
gagor, if dispossessed, may maintain 
an action to recover the property, and 
a defendant in such action cannot 
set up the outstanding legal title in 
the mortgagee. Zimmern v. Mobile 
People’s Bank, 203 Ala. 21, 81 S 811; 
Turner Coal Co. v. Glover, 101 Ala. 
289, 13 S 478; Cotton v. Carlisle, 85 
Ala. 175, 4 S 670, 7 AmSR 29; Allen 
v. Kellam, 69 Ala. 442; Denby v. 
Mellgrew, 58 Ala. 147; Knox vy. Eas- 
38 Ala. 345; Doe v. McLoskey, 
(3) But after breach of 
condition the legal title to the mort- 
gaged premises vests absolutely in 
the mortgagee, and he may convey it 
to another, even though not in pos- 
session. There remains in the mort- 
gagor nothing but a mere equity of 
redemption which the courts of law 
cannot notice, but which may be as- 
serted and protected in equity until 
duly foreclosed. High vy. Hoffman, 
129 Ala. 359, 29 S 658; Fields v. Clay- 
ton, 117 Ala. 538, 23 S 530, 67 AmSR 
189; Lomb v. Pioneer Sav., etc., Co., 
106 Ala. 591, 17 S 670; Downing v. 
Blair, 75 Ala. 216; Scott v. Ware, 65 
Ala. 174; Toomer v. Randolph, 60 
Ala, 356; Denby v. Mellgrew, 58 Ala. 
147; Welsh v. Phillips, 54 Ala. 309, 25 
AmR 679; Barker v. Bell, 37 Ala. 354; 
Paulling vy. Barron, 32 Ala. 9; Avant 
v. Adams, 16 Ala. A. 122, 75 S 714. 

[b] In Arkansas (1) the naked 
legal title to land included in a mort- 
gage or deed of trust passes to the 
mortgagee, or to the trustee to make 
the security available in the payment 
of the debt. Foreman v. Holloway, 
122 Ark. 341, 183 SW 763; Whitting- 
ton v. Flint, 43 Ark. 504, 51 AmR 572; 
Terry v. Rosell, 32 Ark. 478; Turner 
v. Watkins, 31 Ark. 429; Kent v. Tal- 
lent, 75 Okl. 185, 183 P 422 (constru- 
ing Arkansas law). (2) But for no 
other purpose, and the _ beneficiary 
does not acquire title absolute, ex- 
cept on foreclosure, as the law re- 
quires, Foreman v. Holloway, supra; 
Terry v. Rosell, supra; Crittenden v. 
Johnson, 11 Ark. 94. (3) The right 
of possession follows the legal title 
unless it is expressly provided in the 
deed, or clearly appears to be the 
intention of the parties, that the 
mortgagor shall remain in possession 
until after default. Whittington v. 
Flint, 43 Ark. 504, 51 AmR 572; Kan- 
nady v. McCarron, 18 Ark. 166. 

{c] In Connecticut (1) a mort- 
gage, although in form a conveyance 
of the legal title, is, in substance, 
only a pledge of the land for the 
mortgage debt, and the mortgagee is 
to be regarded as holding the legal 
title only for the purpose of enforc- 
ing payment of the debt. Cion v. 
Schupack, 102 Conn. 644, 129 A 854; 
McKelvey vy. Creevey, 72 Conn. 464, 
45 A 4, 77 AmSR 321; Cook v. Bar- 
tholomew, 60 Conn. 24, 22 A 444, 13 
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LRA 452; Chappell v. Jardine, 51 
Conn. 64; Harral v. Leverty, 50 Conn. 
46, 47 AmR 608; New Haven Sav. 
Bank, etc., Assoc. v. McPartlan, 40 
Conn. 90; Clinton v. Westbrook, 38 
Conn. 9; Mills v. Shepard, 30 Conn. 
98; Savage v. Dooley, 28 Conn. 411, 
73 AmD 680; Lacon v. Davenport, 16 
Conn. 331; Cooper v. Davis, 15 Conn. 
556; Smith v. Vincent, 15 Conn. 1, 
38 AmD 59; Porter v. Seeley, 13 Conn. 
564; Middletown Sav. Bank v. Bates, 
11 Conn. 519; Bates v. Coe, 10 Conn. 


280; Chamberlain v. Thompson, 10 
Conn. 2438, 26 AmD 390; Beach v. 
Clark, 6 Conn. 354; Wakeman v. 


Banks, 2 Conn, 445; Rockwell v. Brad- 
ley, 2 ‘Conn. 1; Gunn v. Scovil, 4 Day 
234. (2) Where the charter of a city 
provides that the common council, 
in taking land for a street, under 
the power given to it to lay out 
streets, shall give notice, and after- 
ward make compensation, to the 
“owner” of land so taken, and land 
so taken is covered by a mortgage, 
the mortgagor and not the mortgagee 
is the owner of the land within the 
meaning of the charter. Whiting v. 
New Haven, 45 Conn. 303. 

{d] In Delaware (1) a morteage, 
although in form a conveyance of the 
land, is a mere security for the pay- 
ment of the debt, and no title passes 
from mortgagor to mortgagee; the 
mortgagor in possession is regarded 
as the real owner, and the mortgagee, 
before breach of condition, has only 
a chattel interest; but after default 
the mortgagee has a right to the pos- 
session, and the only right of the 
mortgagor is to redeem the premises 
by paying the debt. Ellison v. Dol- 
bey, 19 Del. 45, 49 A 178; Seals v. 
Chadwick, 18 Del. 381, 45 A 718; 
Walker v. Farmers’ Bank, 13 Del. 258, 
10 A 94, 14 A 819; Doe v. Tunnell, 6 
Del, 320; Cooch v. Gerry, 3 Del. 280; 
Malsberger v., Parsons, 11 Del. Ch. 
249, 100 A 786; Fox v. Wharton, 5 Del. 
Ch. 200; Cornog v. Cornog, 3 Del. Ch. 
407. (2) “It is well settled in this 
State that a mortgage is merely a 
security for the payment of a debt 
or the performance of some other 
condition. The estate of the mort- 
gagor in the land, remains in him, 
and passes to his assignee, devisee 
or heir, subject to the lien of the 
mortgage. What is called the equity 
of redemption is here the title to the 
mortgaged land, with the right to re- 
deem it from the inecumbranee of 
the mortgage. The mortgagee takes 
by the mortgage no title to the land, 
but merely a lien upon it, which 
upon his dying-intestate, passes, not 
to his heir-at-law, but to his ex- 
ecutor or administrator, A mortgage 
no more divests the title of the mort- 
gagor in the mortgaged land than 
does a general judgment divest the 
title of the defendant in land bound 
by the lien of such judgment.” Seals 
Pg oes 18 Del. 381, 386, 45 A 
fe] In Illinois (1) while a mort- 
fZage conveys the title as between 
the mortgagor and the mortgagee, 
such title is only a qualified one, as 
security to the creditor during the 
existence of the debt, and when the 
debt is paid both title and right of 
possession of the mortgagee are at 
an end. In re Buchner, 202 Fed. 979 
[aff 205 Fed. 454, 123° CCA 523]; 
Theiner v. Speckin, 290 Ill. 181, 124 


NE 826; Williams v. Williams, 270 
Ill, 552, 555, 110 NE 876; Chicago v. 
Sullivan Mach. Co., 269 Ill. 58, 108 
NE 696. (2) The title of a mortgage 


in fee in courts of law is regarded in 
the nature of base or determinable 
fee, and a mortgagee can only bring 
ejectment against the mortgagor 
after condition broken. In re Buch- 
ner, supra; Ladd v. Ladd, 252 Ill. 43, 
96 NE 561; Cobe v. Bartlett, 191 Ill. 
A, 242 [aff 270 Ill. 61, 110 NE 325]. 
(3) “In case of a common law mort- 
gage, the mortgagor is the legal 
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sively modified by the equitable principles set forth 
As a result of express statutory provi- 


owner of the property as against all 
persons except the mortgagee or his 
assigns. ... The mortgagor’s inter- 
est in the land may be sold under 


execution; his widow is entitled to 
dower in it; it passes as real estate 
by devise: it descends to his heirs 


as real estate upon his death, intes- 
tate; he may maintain an action for 
the land against a stranger and the 
mortgage cannot be set up as a de- 
fense. On the other hand, the mort- 
gagee has no such estate as can be 
sold under execution; his widow has 
no right to dower in it; upon his 
death the mortgage passes to his per- 
sonal representative as personal 
estate and passes by his will as per- 
sonal property. The mortgagor may 
convey his title or mortgage it to 
successive mortgagees, and his gran- 
tee or mortgagee will succeed to his 
estate and occupy his position, sub- 
ject to the incumbrance.” Williams 
vy. Williams, supra. (4) The debt is 
the principal thing and the ‘“mort- 
gage’ is only an incident, a mere 
security for the payment of the debt. 
Bradley v. Lightcap, 201 Ill. 511, 66 


NE 546 [cit Vansant v. Allmon, 23 
Ill. 30]; Peo. v. Mitchell, 223 Ill. A. 
Ser Cory vee Pullen; 2042S As 85 9.0) 


(5) The right of possession. d6es not 
vest in the mortgagee until there has 
been a breach of the condition of the 
mortgage, and nonpayment of the 
mortgage debt does not invest the 
mortgagee with any absolute title, 
but only gives a right to foreclose, 
Kranz v. reece Cree 193 Ill. 477, 62 


NE 239; htcap v. Bradley, 186 Tl. 
510, 58 Nt 531; Seaman v. Bisbee, 
L6Sa a= sone 45 NE 208; Stewart v. 
Fellows, 138 Tll. 480, 20 NE 567; 


Barrett v. Hinckley, 124 Ill. 32, 14 NE 
863, 7 AmSR 331; Taylor v. Adams, 
P15) TIS 5705.4 NE eso 7 omimory) Gy. 
Keighan, 88 Ill. 482; Johnson v. Wat- 
son, 87 Ill. 5385; Oldham v. Pfleger, 84 
Ill. 102; Moore vy. Titman, 44 Ill. 367; 
Nelson v. Pinegar, 30 Ill. 473; Hall v. 
Byrne, 2 Ill. 140; Peterson v. Lind- 
skoog, 93 Iil. A. 276; Frankenthal v. 
Mayer, 54 Ill. A. 160; Dayton v. Day- 
ton’ 7 ThA rS6: 

{f] In Maine (1) the mortgagee 
is, aS between the parties to the 
mortgage, the holder of the legal 
title. Burrill Nat. Bank v. Edminis- 
ter, 119 Me. 367, 111 A 423; American 
Agricultural Chemical Co. v. Wal- 
ton, 116 Me. 459, 102 A 297; Hawes 
v. Nason, 111 Me. 193, 88 A 538, Ann 
Cas1915D 1095. (2) And he has the 
right of possession, unless otherwise 
agreed. American Agricultural Chem- 
ical Co. v. Walton, supra. (3) But 
the mortgagor is the owner of land 
except in those situations where the 
paramount title of the mortgagee is 
involved. Burrill Nat. Bank vy. Ed- 
minister, supra; Hawes v. Nason, 
supra; Allen Co. y. Emerton, 108 Me. 
221, 79 A 905; Brastow v. Barrett, 82 
Me. 456, 19 A 916; Anderson v. Rob- 
bins, 82 Me. 422,19 A 910, 8 LRA 568; 
Hadley v. Hadley, 80 Me. 459, 15 A 
47; Bragdon v. Hatch, 77 Me. 433, 
1 A 140; Jewett v. Mitchell, 72 Me. 
28; Gilman v. Wills, 66 Me. 273; How- 
ard v. Houghton, 64 Me. 445; Mitchell 
v. Burnham, 44 Me. 286; Huckins v. 
Straw, 34 Me. 166; Smith v. Kelley, 
27 Me. 237, 46 AmD 595; Wilkins v. 
French, 20 Me. 111: Blaney v. Bearce, 
2 Me. 132. (4) And so long as the 
right of redeeming mortgaged prop- 
erty exists, the title cannot become 
absolute in the mortgagee, nor can 
he appropriate it in payment of his 


debts; and until his title is perfected 


the law will not so appropriate it. 
Covell v.. Dolloff, 31 Me. 104. 

[g] In Maryland (1) by the deed 
of mortgage, the legal estate becomes 
vested in the mortgagee, defeasible 
at law upon the performance of the 
condition and payment of the money 
at the time stipulated. Annapolis, 
etc. KR. Co. Vv. Gantt,,.~39 aa 115; 
Evans v. Merriken, 8 Gill & J. 39: 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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sions in some states, further variations have been | introduced. 


Jamieson v. Bruce, 6 Gill & J. 72, 26 
AmD 557. (2) Unless there is some 
agreement of the parties to the con- 
trary, the mortgagee is entitled to 
the possession of the property im- 
mediately upon the execution of the 
mortgage, without regard to whether 
there has been a forfeiture or not. 
Brown v. Stewart, 1 Md. Ch. 87. See 
Leighton v. -Preston, 9 -.Gill 201 
(where a mortgage contains no cove- 
nant that the mortgagor shall re- 
main in possession until forfeiture, 
the mortgagee is to be deemed the 
owner of the property). (3) And the 
mortgagee obtaining peaceable pos- 
session before forfeiture is not a 
trespasser. Jamieson v. Bruce, supra. 
(4) But where there is an affirmative 
covenant that the mortgagor shall 
continue possessed of the land, with 
full power to take the profits and 
issues until default, and a certain 
determinate time is fixed beyond 
which his right of possession shall 
not go, such affirmative covenant 
amounts to aredemise. Georges Creek 
Coal, etc., Co..v. Detmold, 1 Md.- 225. 
(5) And where, from the nature of 
a mortgage and the terms employed, 
the fair and reasonable implication is 
that it was intended that the mort- 
gagor should remain in possession 
until default made, the mortgagee 
has no right of entry, or to the ex- 
eclusive possession, until the time 
designated in the mortgage, and until 
then the mortgagor is regarded both 
at law and in equity as the substan- 
tial owner of the property. Chelton 
v. Green, 65 Md. 272, 4 A 271. ‘(6) 
But upon default of the mortgagor in 
the nonpayment of the money at the 
stipulated time, it becomes inde- 
feasible at law, and defeasible only 
in equity, where the mortgage is con- 
sidered only. as a security for the 
debt, and the mortgagor, notwith- 
standing its default, will be per- 
mitted to redeem. Evans v. Merriken, 
See Giles oSy 39; See Sumwalt v. 
Tucker, 34 Md. 89 (a mortgage is 
regarded in eauity as a security for 
the payment of money, and it is not 
liable to execution and sale); Jamie- 
son v. Bruce, supra (courts of equity 
consider a mortgage aS a mere Se- 
curity; but courts of law regard the 
mortgagor in possession as a tenant 
liable to have his possession defeated 
as a tenant at will). (7) In courts 
of equity a mortgage of lands is re- 
garded as a mere security for money, 
a chattel interest or chose in action, 
the debt being considered as the prin- 
cipal, and the mortgage as the acces- 
sory or appurtenant thereto. Fimms 
v. Shannon, 19 Md. 296, 81 AmD 682. 

[h] In Massachusetts (1) as be- 
tween the parties, a mortgage is re- 
garded aS a conveyance in fee, for 
the protection of the rights of the 
creditor, and entitles him to the im- 
mediate possession. But in all other 
respects, until foreclosure, the mort- 
gage is to be considered as a mere 
lien or security, subject to which the 
estate may be conveyed, attached, or 
otherwise dealt with as the estate of 
the mortgagor (Derby v. Derby, 147 
NE 842; Burke v. Willard, 243 Mass. 
547, 187 NE 744; Crowley v. Adams, 
226 Mass. 582, 116 NE 241; Hawk- 
ridge v. Treasurer, 223 Mass. 134, 111 
NE 707; Gray v. McClellan, 214 Mass. 
92, 100 NE 1093; Kinney v. Treasurer, 
207 Mass. 368, 93 NE 586, 35 LRANS 
784, AnnCasl1912A 902; Delano vy. 
Smith, 206 Mass. 365, 92 NE 500, 30 
LRANS 474; Norcross v. Norcross, 
105 Mass. 265; Steel v. Steel, 4 Allen 
417; Hapgood v. Blood, 11 Gray 400; 
Murdock vy. Chapman, 9 Gray 156; 
Buffum v. Bowditch Mut. F. Ins. Co., 
10 Cush. 540; Page v. Robinson, 10 
Cush. 99; Curtis v. Francis, 9 Cush. 
427; Howard v. Robinson, 5 Cush. 119; 
Barnard v. Baton, 2 Cush. 294; White 
v. Whitney, 3 Metc. 81; Ipswich Mfg. 
Co. v. Story, 5 Metc.. 310; Ewer v. 
Hobbs, 5 Metc. 1; Bradley, v. Fuller, 
23 Pick. 1; Fay v. Cheney, 14 Pick. 
‘399; Hunt v. Hunt, 14 Pick. 374, 25 
AmD 400; Blanchard v. Brooks, 
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12 Pick. 47; Eaton v. Whiting, 3 Pick. 
484; Fay v. Brewer, 3 Pick. 203; 
Green v. Kemp, 13 Mass, 515, 7 AmD 
169; Goodwin v. Richardson, 11 Mass. 
469; Taylor v. Porter, 7 Mass. 355; 
Willington v. Gale, 7 Mass. 138; Tay- 
lor v. Weld,.5 Mass. 109; Newall v. 
Wright, 3 Mass. 138, 3 AmD 98; Ers- 
kine v. Townsend, 2 Mass. 493, 3 
AmD 71), (2) although in many 
aspects the debt is the principal and 
the mortgage an incident, and for 
general purposes the mortgagee’s 
interest may be treated as personal 
property ((U...S)..0rust ‘Co; av.4 Com., 
245 Mass. 75, 1389 NE 794), (3) as a 
mortgagee holds the legal title to the 
land, and not merely a lien upon it 
for security, under the tax laws that 
interest is subject to taxation as real 
estate (Hawkridge v. Treasurer, 223 
Mass. 134, 111 NE 707). (4) And 
since the mortgagee has the legal 
title of land mortgaged, and. the 
mortgage thus has a local situs, the 
debt has a situs within the jurisdic- 
tion where the land lies, for the debt 
is a part of the mortgage, and must 
exist to give it validity; therefore 
notes which belonged to a nonresi- 
dent testator, and are secured by 
mortgages upon realty within the 
state, have a situs within the state, 
and are therefore property within 
the state subject to the succession 
tax. Kinney v. Treasurer, 207 Mass. 
368, 93 NE 586, 35 LRANS 784, Ann 
Cas1912A 902. (5) And an _ invest- 
ment by a trust company of funds, 
either of its commercial department 
or of a savings department main- 
tained by it, in a note payable to it, 
collaterally secured by a note which 
is payable to a third person and 
which is secured by a mortgage of 
real estate taxable in the state, if 
such note of the third person is in- 
dorsed to the trust company and the 
mortgage securing it is assigned to 
the trust company and such assign- 
ment is duly recorded in the appro- 
priate registry of deeds, is not per- 
sonal property, but is real estate and 
deductible as such under a statute 
providing that, in estimating the fair 
cash value of all the shares consti- 
tuting the capital stock of a corpora- 
tion for the purpose of levying the 
excise tax upon the franchise of a 
trust company, there shall be de- 
ducted the value of its real estate 
subject to local taxation wherever 


situated: —U...S.)Drust .Cosev. Com., 
supra. : 
[i] In Missouri (1) a mortgage is 


‘only security for the debt, and re- 


mains so even after condition broken; 
but upon default in the payment of 
the debt the mortgagee may recover 
in ejectment against the mortgagor, 
because he is then in law regarded 
as the owner of the estate; but the 
legal title vests in him for no other 
purpose than the protection of his 
debt. Springfield v. Ransdell, 305 Mo. 
43, 264 SW 771; Hurst Automatic 
Switch, etc. Co. v. St. Louis Trust 
Co., 216 SW 954; Burke v. Murphy, 
275 Mo. 397, 205 SW 32; Jackson v. 
Johnson, 248 Mo. 680, 154 SW 759; 
Bailey v. Winn, 101 Mo. 649, 12 SW 
1045; Siemers v. Schrader, 88 Mo. 20; 
Barnett v. Timberlake, 57 Mo. 499; 
Pease v. Pilot Knob Iron Co., 49 Mo. 
124; Johnson v. Houston, 47 Mo. 227; 
Woods v. Hilderbrand, 46 Mo. 284, 
2 AmR 513; Kennett v. Plummer, 28 


Mo. 142; Standard Leather Co. v. 
Mercantile Town Mut. Ins. Co., 131 
Mo. A. 701, 111 SW 631; Logan v. 


Wabash Western R. Co., 43 Mo. A. 71. 
(2) A “mortgage,” or deed of trust 
in the nature of. a mortgage, given 
on land to secure the payment of a 
debt, is merely a lien, and not an 
estate in the land, or a right to any 
beneficial interest therein, being 
merely the right to have the debt, 
if not otherwise paid, satisfied out 
of the land. Missouri Real BEst., etce., 
Co. .v. Gibson, 282 Mo. 75, 220 SW 
675. (8) A mortgage being a mere 
lien on the land does not affect the 
quality of the fee-simple estate of 
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Thus, by the statutes in Mississip- 


the mortgagor, and, until the mort- 
gagee enters for breach of the condi- 
tion, the mortgagor continues to be 
the owner of the estate, and cannot 
be regarded as the owner of less than 
a fee-simple title. Terminal Ice, etc., 
Co. v. American F. Ins. Co., 196 Mo. 
A. 241, 194 SW 722. (4) Although a 
mortgage invests the mortgagee with 


a legal title (Hurst Automatic 
Switch, etc. Co. v. St. Louis Trust 
Co., supra), (5) since it is a mere 


lien on the land it does not affect 
the quality of the fee-simple estate 
of the mortgagor, and until the mort- 
gagee enters, the mortgagor is the 
owner in fee simple (Terminal Ice, 
ete., Co. v. Commercial F. Ins. Co., 
(Mo. A.) 187 SW 569; Terminal Ice, 
etc., Co. v. Lumbermen’s Ins. Co., 
(Mo. A.) 187 SW 568; Terminal Ice, 
etc., Co. v. American F.. Ins. Co., (Mo. 
A.) 187 SW 564). (6) The term ‘fee 
simple” is not used to distinguish be- 
tween legal and equitable estates, but 
to define quantity or duration of 
estates, and a mortgagor holds in fee 
simple until the mortgagee enters for 
breach. Terminal Ice, ete., Co. v. 
American F. Ins. Co., 196 Mo. A. 241, 
194 SW 722. 

{il In New Hampshire (1) the 
mortgagee takes an estate in fee, but 
the sole purpose of the mortgage is 
to secure his debt, and he is to be 
regarded as having the legal estate 
for the purpose of all lawful protec- 
tion of his interests; but for all other 
purposes the mortgage is, in geén- 
eral, held to be a mere _ security. 
Hutchins v. King, 1 Wall. (U. S.) 53, 
17 L. ed. 544 (construing New Hamp- 
shire law); Morse v. Whitcher, 64 
N. H, 591, 15 A 207; Perkins v. Eaton, 
64 N. H. 359, 10 A 704; Fletcher v. 
Chamberlin, 61 N. H. 438; Chellis v. 
Stearns, 22 N. H. 312; Great Falls 
Co. v. Worster, 15 N. H. 412; Rig- 
ney v. Lovejoy, 13 N. H. 247; Hobart 
v. Sanborn, 13 N. H. 226, 38 AmD 
483; Sanders v. Reed, 12 N. H. 558; 
Smith vy. Moore, 11 N. H. 55; Glass v. 
Ellison, 9 N. H. 69; Moore v. Esty. 
5 N. H. 479; Southerin v. Mendum, i 
N. H. 420; Pettengill v. Evans, 5 N. 
H. 54; McMurphy v. Minot, 4 N. H. 
251) (Brown iv. & Cragam.q lo ON Jeet 6.9. 
(2) The mortgagor of real estate, as 
against all except the mortgagee and 
those holding his rights, is the owner 
of the estate mortgaged. ORPGtVe 
Hadley, 36 N. H. 575. To same effect 
Ellison v. Daniels, 11 N. H. 274. (3) 
The mortgagee is entitled to posses- 
sion immediately upon the execution 
of the mortgage, unless restrained by 
some provision, express or implied, in 
the instrument. Tripe v. Marcy, 38 


N. H. 439; Furbush v. Goodwin, 29 
NSE 8 2d. 
{k] In New Jersey (1) the courts 


separate the estate of the mortgagor 
from that of the mortgagee, and rec- 
ognize an actual and distinct legal) 
estate in each, that of the former 
investing him with almost all the 
qualities and concomitants of owner- 
ship, and that of the latter being 
only such as is necessary for the 
realization of the debt due, the only 
dominion he can exercise over the 
land being either to appropriate it, 
or have it appropriated, to the satis- 
faction of the mortgage debt. Devlin 
vy. Collier, 53 INaiJs Li. 422, 22) Ay 201): 
Jersey City v. Kiernan, 50 N. J. L. 


246, 138 A 170; Woodside v. Adams, 40 
N. J. L. 417; Kircher v.*Sehalk, 39 
N. J. L. 335; Shields v. Lozear, 34 


N. J. L.. 496, 3 AmR 256; Wade v. 
32 N. J. L. 296; Osborne v. 
Tunis, 25 N. J. L. 683; Montgomery v. 
Bruere, 4 N. J. L. 300; Wilbur v. 
Jones, 80 N. J. Eq. 520, 86 A -769; 
Voorhees v. Nixon, 72 N. J. Eq. 791, 
796, 66. A 1 9)2) Fatt 73 IN. 0s Has 673, 
69 A 643, and quot Magie v. Reynolds, 
51 N. J. Ea. 113, 26 A 150]; Perkins 
vai Trinity Realty. Go... 69 Nid... Eq. 
723, 61. A 167% faff 71 N. Jo Bd. 304, 
71 A 1185]; Cummings v. Jackson, 
55 N. J. Ea. 805, 38 A 763; Marshali 
v. Hadley, 50 N. J. Eq. 547, 25 A 325; 
Verner v. Betz, 46 Ne J. Ea. 256, 19 


978 [41 C-J.] 


pi!® and Vermont,'*® the mortgagor has the legal right | 
to the possession of the premises as against the mort- 
gagee, until default or breach of condition, but’as 
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to the dual nature of a mortgage, and the rights of 


A 206, 19 AmSR 387, 7 LRA 630. See 
Stewart v. Fairchild-Baldwin Co., 91 
N. J. Eq. 86, 108 A 301 (the common- 
law rule that a mortgage created an 
immediate estate in the mortgagee, 
and vested in him immediately, upon 
the execution and delivery of the 
mortgage, an actual estate with a 
right of immediate possession, sub- 
ject only to be defeated by the pay- 
ment of the mortgage money, has not 
been adopted by our courts). (2) 
“But, according to the doctrine firmly 
established in New Jersey, no such 
legal situation exists. Here the mort- 
gage vests in the mortgagee no estate 
whateyer in the land. It merely 
gives him a right of entry on breach 
of the condition mentioned in the in- 
strument. ... Until such entry. the 
mortgagor continues to be the legal 
owner of the land for all purposes.” 
Blue v. Everett, 56 N. J. Eq. 455, 457, 
39 A 765. (3) “A mortgage has a 
dual character—first, it is a cove- 
nant to pay a sum of money upon an 
expressed consideration, and second, 
it is a conveyance of land to secure 
the debt. The first is an executory 
contract, and the second an executed 
conveyance with a defeasance, and 
liable to be defeated if at the time 
it is sought to be enforced there is 
nothing due upon the executory con- 
tract it was given to secure.” Wilbur 
v. Jones, 80 N.-J. Eq. 520, 524, 86 A 


769. 

fl] In North Carolina (1) as be- 
tween the mortgagor and the mort- 
gagee, the legal title is in the mort- 
gagee, and the equitable title in the 
mortgagor until the land is redeemed 
or the mortgage is foreclosed. Ste- 
vens v. Turlington, 186 N. C. 191, 
119 SH 210, 32 ALR 870; Lewis v. 
Nunn, 180 N. C. 159, 104 SE 470; 
Hogan vy. Utter,.175 N._C. 332, 95 SE 
565; Watson v. North Carolina Home 
Ins. Co., 159 N. C. 638, 75 SE 1105; 
Cauley v. Sutton, 150 N. C, 327, 64 SE 
3: Hinson v. Smith, 118 N. C. 5038, 
24 SE 541; Parker v. Beasley, 116 
N. C. 1, 21 SE 955, 38 LRA 231; Kiser 
vy. Combs, 114 N. C. 640, 19 SE 664; 
Killebrew v. Hines, 104 N. C. 182, 
10 SE 159, 17 AmSR_ 672; Coor v. 
Smith, 101 N. C. 261, 7 SE 669; Fraser 
v. Bean, 96 N. C. 327, 2 SE 159; State 
vy. Ragland, 75 N. C. 12; Hemphill v. 
Ross, 66 N. C. 477; Cunningham v. 
Davis, 42 N. C. 5. (2) Under the doc- 
trine of the common law, adopted in 
North Carolina, that a mortgage car- 
ries the legal title to the mortgagee, 
- upon default of the mortgagor the 
mortgagee is entitled to possession 
of the mortgaged premises, being ac- 
countable to the mortgagor for rents 
and profits, and he or his assignee 
may recover possession: Weathers- 
bee v. Goodwin, 175 N. C. 234, 94 SE 
491, ; 

{m] In Ohio (1) a mortgage of 
real estate is regarded in equity as 
a mere security for the performance 
of its condition of defeasance, and 
title remains in the mortgagor as 
against all the world but the mort- 
gagee. Brown v. National Bank, 44 
Oh. St. 269, 6 NE 648; Martin v. Alter, 
42 Oh. St. 94; Allen v. Everly, 24 
Oh. St. 97; McArthur v. Franklin, 16 
Oh. St. 193; Swartz v. Leist, 13 Oh. 
St. 419; Harkrider v. Leiby, 4 Oh. St. 
602; Frische v. Kramer, 16 Oh. 125, 
47 AmD 368: Rands v. Kendall, 15 
Oh. 671; Moore y. Burnet, 11 Oh. 334; 
Perkins v. Dibble, 10 Oh. 4338, 86 
AmD 97; Phelps v. Butler, 2 Oh. 224; 
Ely v. McGuire, 2 Oh. 223; Baxter v. 
Roelofson, 3 Oh. Dec. (Reprint) 250, 
5 WklyLGaz 110. (2) Although a 
mortgage upon real estate is pri- 
marily a security for the payment of 
a debt or the performance of some 
other obligation, yet it is, in addi- 
tion thereto, a conveyance of the 
estate upon condition, giving to the 


mortgagee the benefit of the doctrines 
applicable to bona fide purchasers 
for value. Western Education Soc. 
v. Huntington, 15 OhNPNS 481. 

[n] In Pennsylvania (1) while it 
is held in general that a mortgage 
is both in law and equity only secur- 
ity for the performance of the con- 
dition and vests no estate in the 
mortgagee (In re Lukens, 138 Fed. 
188; Kehlier v. Smith, (Okl.) 240 P 
708 (construing Pennsylvania law); 
Merchants’ Union Trust Co. v. New 
Philadelphia Graphite Co., 10 Del. 
Ch. 18, 83 A 520 (construing Penn- 
sylvania law); Shields v. Pittsburgh, 
252 Pa. 74, 97 A 124; Safe Deposit, 
ete., Co. v. Winton,*>213 Pa. 106562 
A 566 [cit Lance’s App.,.112 Pa. 456, 
4 A 375]; Moran v. Munhall, 204 Pa. 
242, 538 A 1094; Meek’s Hst., 161 Pa. 
360, 29 A 41; McIntyre v. Velte, 153 
Pas 350, 25 Avi7395 Invre Wennigy 252 
Pa. 135; Horstman v. Gerker, 49 Pa. 
282, 88 AmD 501; Michener v. Cav- 
ender, 38 Pa. 334, 80 AmD 486; Wil- 
son vy. Shoenberger; 31 Pa. 295; Asay 
v. Hoover, 5 Pa. 21, 45 AmD 713; 
Wethrill’s App., 3 Grant 281; Clawson 
v. Eichbaum, 2 Grant 130; Craft v. 
Webster, 4 Rawle 242; Corporation 
for Relief, etc. v. Wallace, 3 Rawle 
109; Rickert v. Maderia, 1 Rawle 325; 
Ligget v. Bank of Pennsylvania, 7 
Serge. & R. 218; Bury v. Hartman, 4 
Serge. & R. 175; Donaldson’s App., 30 
Pa. Dist. 786; Bingham v. Secure 
Bldg., etc., Assoc., 26 Pa. Dist. 173; 
Sheaffer’s Hst., 6 Pa. Co. 147; Talbot 
v. Chester, 2 Chest. Co., 57; Hoff- 
Somer v. Smith, 1 Kulp 348), (2) yet 
as between the parties to the instru- 
ment, or their privies, it is a grant 
which operates to transmit the legal 
title to the mortgagee (Tryon v. 
Munson, 77 Pa. 250; Martin v. Jack- 
son, 27 Pa. 504, 67 AmD 489), (3) and 
the right of possession (Tryon v. 
Munson, supra). (4) And he may 
maintain ejectment therefor (Brobst 
ve Broelks | LOM Wall. -CUL4S)) 2519 9 £9): 


ed. 1002; Soper v. Guernsey, 71 Pa. 
219; Youngman v. Elmira, ete. R. 
Co., 65 Pa. 278; Britton’s _App.;. 45 
Pa. 172; Martin v. Jackson, supra; 


Datesman’s App., 24 WklyNC 353; 
Twitchell v. McMurtrie, 1 WklyNC 
407), (5) when there is no stipulation 
to the contrary (Soper v. Guernsey, 
supra). (6) “It is true that a mort- 
gage is in substance but a security 
for a debt, or an obligation, to which 
it is collateral. As between the mort- 
gagor and all others than the mort- 
gagee, it is a lien, a security, and not 
an estate. But as between the par- 
ties to the instrument, or their 
privies, it is a grant which operates 
to transmit the legal title to the 
mortgagee, and leaves the mortgagor 
only a right to redeem. Formerly, 
if the condition was not strictly per- 
formed, the estate of the mortgagee, 
at first conditional, became absolute, 
and the mortgagor’s right to redeem 
was lost. ... Courts of equity have 
in modern times relieved against 
such forfeitures, and, in favor of a 
mortgagor, have extended the time 
for redemption. But such courts, as 
fully as courts of law, have always 
regarded the legal title to be in the 
mortgagee until redemption, and bills 
to redeem are entertained upon the 
principle that the mortgagee holds 
for the mortgagor when the debt 
secured by the mortgage has been 
paid or tendered. And such is the 
law of Pennsylvania. There, as else- 
where, the mortgagee, after breach 
of the condition, may enter or main- 
tain ejectment for the land.’ Brobst 
vy. Brock, 10 Wall. (U. S.) 519, 529, 19 
L. ed. 1002 (construing Pennsylvania 
law). (7) The liability to in- 
heritance tax of debts due to a de- 
cedent by persons living in other 
states is not affected by the fact 


akaet 


the mortgagee after default, the modified common- 
law doctrine prevails in these states also,*7 In Vir- 
ginia and West Virginia trust deeds have practically 


that payment is secured by mort- 
gages on real estate in such other 
state, since such mortgages are con- 
veyances merely in form, giving no 
estate to the creditor and ceasing to 
be operative when the debt is paid. 
Stanton’s Hist 154 Pari@o. ALG). 
“We cannot agree, however, with the 
conclusion which it reaches. It over- 
looks the fundamental nature of the 
modern mortgage. It is no longer 
considered as an absolute conveyance 
with a clause of defeasance. The 
prevailing view is that a mortgage 
is merely security for a debt, though 
in form it may appear as an abso- 
Kellner v. Stahl, 

Pat) Dists<&  -Cowis 89.390 e 69) eA 
mortgage, although in form a con- 
veyance of title, is in reality only a 
security for the payment of money 
or performance of other collateral 
contract, and the mortgage is, there- 
fore, a thing separate and distinct 
from the property upon which it is 
a lien, the one being personalty, the 
other realty, and a demise of realty 
in a will on which testator held a 
mortgage did not give title to the 
mortgage. Golonial Trust Co. v. 
Homan, 29 Pa. Dist. 912. 

[o] In Rhode Island (1) a mort- 
gage of land conveys the title and 
right of possession to the mortgagee, 
and, when forfeited, the whole title 
at law. Dexter v. Harris, 7 F. Cas. 
No! 3,862, 2 Mason 531 (construing 
Rhode Island laws); Manville Cover- 
ing Co. v. Babcock, 28 R. I. 496, 68 A 
421, 14 LRANS 900; Waterman v. 
Matteson, 4 R. I. 539. (2) But the 
mortgagee in possession is regarded 
as the owner, subject -to the mort- 
gape, both in law and in equity. 
Reynolds v. Hennessy, 15 R. I. 215, 
2 AT 01, 

[p] Im Tennessee (1) the title 
passes to the mortgagee and he is 
entitled to immediate possession un- 
less it is otherwise provided in the 
deed. Lincoln Say. Bank vy. Ewing, 
12 Lea 598; Carter v. Taylor, 3 Head 
30; Vance v. Johnson, 10 Humphr. 
214; Henshaw v. Wells, 9 Humphr. 
568. (2) But nevertheless the mort- 
gage is only regarded as security for 
a debt. Light v. Greenwich Ins. Co., 
105 Tenn. 480, 58 SW 851 [cit Delahay 
v. Memphis Ins. Co., 8 Humphr. 684]. 

[aq] Under the Albexta system of 
land titles, the mortgagor does not 
convey the fee to the mortgagee as 
under the English system; the mort- 
gage creates only a statutory charge 
against the land, the legal title still 
remaining in the mortgagor, and an 
attornment clause in the mortgage 
cannot create any real tenancy in the 
mortgagor, and, therefore, 8 Anne 
ec 14 § 1 cannot apply. Hyde vy. 
peta pees 381, 83 WestLR 

: es 1142 
Wily 8205, y [rev 8 West 

[r] In British Columbia, that the 
legal estate of a mortgagor passes 
to the mortgagee subject to the mort- 


lute conveyance.” 


gagor’s equity of redemption has not — 
been affected by the provisions of the 


Registry Act, which merely makes a 
mortgage a “charge.” North Van- 
couver v. Carlisle, 31. B. C. 372: 79 
DomLR 527, [1922] 3 WestWkly 811. 

[s] In Ontario (1) the mortgage 
passes legal title so that dower will 
not attach in favor of the wife of the 
grantee from the mortgagor. Sayles 
v. Evans, 17 OntWN 495. (2) But 
the owner of property does not, by 
making a pledge or mortgage of it; 


cease to be the owner of it any fur-— 
ther than is necessary to give effect — 


to the security which he has thus 
created. Re Dods, 1 Ont. L. 7; Gar- 
ter v. Grasett, 14 Ont. A. 685. 


15. See statutory provisions, 
16. See statutory provisions. 
17. Buck _v. Payne, 52 Miss. 271; 


Buckley v., Daley, 45 Miss. 338; Car- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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it 


Nhe’ 


-* veyance of the estate. 


13 Cal. 13; Nagle v. Macy, 9 Cal. 426; 


§ 3] 


superseded the older form of mortgages; but in so 
far as the latter are still employed, 
governs as to their nature and effect, subject to the 
equitable principles administered by the chancery 
In, a majority of the states of the Union, 
partly by force of statutes and partly by the de- 
cisions of the courts, the common-law doctrine of 


ecourts.1§ 


penter v. Bowen, 42 Miss. 28; Heard 
v. Baird, 40 Miss. 793; Hill v. Rob- 
ertson, 24 Miss. 368; Stark v. Mercer, 
4 Miss. 377; Jefferson College v. 
Dickson, Freem. (Miss.) 474; Bruns- 
wick-Balke-Collender Co. v. Herrick, 
63 Vt. 286, 21 A 918; Fuller v. Eddy, 
49 Vt. 11; Walker v. King, 44 Vt. 601; 
Hagar v. Brainerd, 44 Vt. 294; 
Wright v. Lake, 30 Vt. 206; Pierce 
v. Brown, 24 Vt. 165; Langdon v. 
Paul, 22 Vt. 205; Lull v. Matthews, 
19 Vt. 322; Wilson v. Hooper, 13 Vt. 
653; Hooper y. Wilson, 12 Vt. 695; 
Morey v. McGuire, 4 Vt. 327; Briggs 
v. Fish, 2 D. Chipm. (Vt.) 100. 

“A mortgage in fee serves a com- 
plex purpose; it is a security for a 
debt, and at- the same time a con- 
In strictness 
it creates a conditional estate, or an 
estate upon defeasance. It transfers 
the estate to the mortgagee upon the 
condition, that, if the debt is paid on 
the day named, it shall be void. If 
default is made, the estate which 
before was conditional, has become 
absolute.” Pickett v. Buckner, 45 
Miss. 226, 242. 

18. Faulkner vy. Brockenbrough, 4 
Rand. (25 Va.) 245; Webster Springs 
First Nat. Bank v. McGraw, 85 W. 
Va. 298, 101 SE 474; Childs v. Hurd, 
32 W. Va. 66, 9 SE 362. . 

[al “A mortgage is not either a 
jus in re or a jus ad rem. Whatever 
form may be given to the instrument, 
the mortgagor continues to be the 
owner of the land, and the mortgage 
is a mere lien. The mortgagee can- 
not, in any way, convey, devise, or 
encumber the land, for he has no 


estate in it, or title thereto, nor has 
he any right to the possession 
thereof.” Augusta Nat. Bank ov. 


Beard, 100 Va. 687, 698, 42 SE 694. 
19. U. S.—In re Kellogg, 113 Fed. 
120 faff 121 Fed. 333, 57 CCA 5471; 
Lewis v. Wells, 85 Fed. 896 (constru- 
ing Alaska law); Russell v. Ely, 
Black 575, 17 L. ed. 258. See Scott v. 
Neely, 140 U. S. 106, 11 SCt_712, 35 
L. ed. 358 (Mississippi); Primeau 
yv. Granfield, 184 Fed. 480. c 
Cal.—Johnson v. Razy, ipo irs 
2, 184 P 657; Shirey v. J Night, 
oe Bank, 166 Cal. 50, 134 P 1001; 
Booker v. Castillo, 154 Cal. 672, 98 
P 1067; Byrne v. Hudson, 127 Cal 
254, 59 P 597; Hall v. Arnott, 80 Cal. 
348, 22 P 200; Smith v. Smith, 80 Cal. 
393, 21 P 4, 22 P 186, 549; McCon- 
nell’s Est., 74.Cal. 217, 15 P 746; 
Raynor v. Drew, 72. Cal. 30 Top bor E 
866; McGurren_v. Garrity, 68 Cal. 
566, 9 P 839; Healy v. O’Brien, 66 
Cal. 517, 6 PB 386; Frink v. Le Roy, 
49 Cal. 314; Harp v. Calahan, 46 Cal. 
922. Carpentier _v. Brenham, 40 Cail. 
221: Mack y. Wetzler, 89 Cal. 247; 
Jackson v. Lodge, 36 Cal. | 28; Blud- 
worth v. Lake, 33 Cal. 265; Grattan 
Wiggins, 22 Cal. 16; Kidd v. Tee- 
99, Cal. 255; Dutton “vi \War- 
oq Cal. 609, és Sega 765; 
rty v. Sawyer, 17 Cal. ; Boggs 
EO eow ler, 16 Cal. 559, 76 AmD 561; 
Goodenow v. Ewer, 16 Cal. 461, 76 
AmD 540; Johnson v. Sherman, 15 
Cal. 287, 76 AmD 481; Sparks v. 
Hess, 15 Cal. 186; Haffley v. Maier, 
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the common law 


rity for a debt, 


Colo.—Beatrice Creamery Co. 
Sylvester, 65 Colo. 569, 179 P 164, 
13 ALR 441; Butterfield v. Sullivan, 
41 Colo. 155,..92 PB. .235;, Holm«iuist v. 
Gilbert, 41 Colo. 113, 92 P 232, 14 
LRANS 479; Moncrieff v. Hare, 38 
Colo. 221, 87 P 1082, 7 LRANS 1001; 
Pueblo, etc., R. Co. v. Beshoar, 8 
Colo. 32, 5 P 639; Drake v. Root, 2 
Colo. 685; Eyster v. Gaff, 2 Colo. 228; 
Longan v. Carpenter, 1 Colo. 205; 
Fehringer v. Martin, 22 Colo. A. 634, 
126 P 1131; Empire Ranch, etc., Co. 
Meet oe we 22) | COLO gerAgry OO te 7 lxou oe 
Ga.—Southern R. Co. v. Lancaster, 
149 Ga. 434, 100 SE 380; Phillips v. 
Bond, 132 Ga. 413, 64 SE 456; Denton 
v. Shields, 120 Ga. 1076, 48 SE 423; 
Thomas v. Morrisett, 76 Ga. 384; 
Gibson v. Hough, 60 Ga. 588; Vason 
v. Ball, 56 Ga. 268; Burnside v. Terry, 
45 Ga. 621; Freeman v. Bass, 34 Ga. 
355, 89 AmD 255; Jackson v. Cars- 
well, 34 Ga. 279; Elfe v. Cole, 26 Ga. 
197; Ragland y. Justices Inferior Ct., 
10 Ga. 65; Davis v. Anderson, 1 Ga. 
176; Seals v. Cashin, Ga, Dec. Pt. HU, 
76; U. S. v. Athens Armory, 24 F. 
Cas. No. 14,478, 2 Abb. 129, 35 Ga. 
344. 


Ida.—Hannah v. Vensel, 19 ida. 
WO6s) 426s 2 tal oe 
Ind,—Sinclair v. Gunzenhauser, 


179 Ind. 78, 98 NE 37, 100 NE 376; 
Baldwin v. Moroney, 173 Ind. 574, 91 
NE 3, 30 LRANS 761; Fletcher v. 
Holmes, 32 Ind. 497; Grable v.. Mc- 
Culloh, 27 Ind. 472; Morton v. Noble, 
22 Ind. 160; Francis v. Porter, 7 Ind. 
213; Reasoner v. Edmundson, 5 Ind. 
393; Wise v. Layman, (A.) 144 NE 
564; Raub v. Lemon, 61 Ind. A. 59, 
108 NE 631. Compare Givan v. Doe, 
7 Blackf. 210 (holding that a mort- 
gagee in fee of real estate has the 
legal title to the estate, and the same 
right to transfer it by deed that he 
-has to convey by deed the legal title 
of any other real estate, and. that as 
the statute is understood to require 
conveyances of land to be by deed, 
the legal title of such mortgagee can 
be conveyed by him to a purchaser in 
no other way than by deed). 
Iowa.—Sheakley v. Mechler, 199 
Iowa 1390, 203 NW 929; Whitley v. 
Barnett, 151 Iowa 487, 131 NW 704; 
Fitzgerald v. Flannagan, 125 NW 
995, 155 Iowa 217, 1385 NW 738, Ann 
Cas1914C 1104; Harrington v. Foley, 
108 Iowa 287, 79 NW 64; Grether v. 
Clark, .75 lowa 3838; 39 NW. 655, °9 
AmSR 491; Sigworth v. Meriam, 66 
Iowa 477, 24 NW 4; White v. Rit- 
tenmyer, 30 Iowa 268; Hall v. Savill, 
3 Greene 37, 54 AmD 485. Compare 
Jarl v. Pritchett, 190 Iowa 1268, 1271, 
179 NW 945 [quot Gower v. Win- 
chester, 33 Iowa 303 as_ follows: 
“The mortgagee holds the legal title 
to the land, subject only to be de- 
feated by the payment of the debt se- 
cured by the mortgage’’]. 
Kan.—Willoughby v. Watson, 114 
Kan, 82, 216 P 1095; Hunt v. Bow- 
man, 62 Kan. 448, 68 P 747; Beck- 
man v. Sikes, 35 Kan. 120, 10 P 592; 
Seckler v. Delfs, 25 Kan. 159; Rob- 
bins v. Sackett, 23 Kan. 301; Watér- 
son v. Devoe, 18 Kan.. 223; Lenox v. 
Reed, 12 Kan. 223; Chick v. Willetts, 


McMillan v. Richards, 9 Cal. 365. 70|2 Kan. 384; Clark v. Reyburn, 1 
Amb 655; Peters v. Jamestown] Kan. 281. : 

Bridge Co., 5 Cal. 334, 63 AmD 184; Mich.—Walsh__v. Robinson, 135 
Godeffroy v. Caldwell, 2 Cal. 489, 56| Mich. 16, 97 NW 55, 99 NW 282; 
AmD 360; Sacramento Suburban} Crouse v. Mitchell, 130 Mich. 347, 90 
Fruit Lands Co. v. Whaley, 50 Cal.| NW 32, 97 AmSR 479; Dawson _v. 
A. 125, 194 P 1054; Chapman y.| Peter, 119 Mich, 274, 77 NW 997; 
Hicks, 41 Cal. A. 158, 182 P 336;] Detroit v. Detroit Bd. of Assessors, 
Egenberger vy. Neuman, 41 Cal. A.| 91 Mich. 78, 115, 51 NW 787, 16 LRA 
134, 182 P 308; Alexander v. Bos-| 59; Taggart v. Sanilac County, 71 
worth, 26 Cal. A. 589, 147 P 607;] Mich. 16, 83 NW _ 6389; Byers v. 
Ely v. Williams, 6 Cal. A. 455, 92 P| Byers, 65 Mich. 598, 32 NW _ 831: 


398. 


Morse v. Byam, 55 Mich. 594, 22 NW | 


v., 54; 
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mortgages has been abrogated, and has given place 
to a purely equitable theory according to which a 
mortgage is nothing more than a mere lien or secu- 


passing no title or estate to the 


mortgagee and giving him no right or claim to the 
possession of the property.1® 
law and in equity, a mortgage is merely a specific 


In Florida, both at 


Reading v. Waterman, 46 Mich. 
107, 8 NW 691; Livingston v. Hayes, 
43 Mich. 129, 5 NW 78; Brink v. 
Freoff, 40 Mich. 610; Lee v. Clary, 38 
Mich. 223; Wagar v. Stone, 36 Mich. 
364; Albright v. Cobb, 34 Mich. 316; 
Hoffman vy. Harrington, 33 Mich. 392; 


Newton v. McKay, 30 Mich. 380; 
Humphrey v. Hurd, 29 Mich. 44; 
Gorham v. Arnold, 22 Mich. 247; 


Newton vy. Sly, 15 Mich. 391; Ladue v. 
Detroit, etc., R. Co., 138 Mich. 380, 87 
AmD 759; Caruthers vy. Humphrey, 
12 Mich. 270; Dougherty v. Randall, 
3 Mich. 581. 

Minn.—Stitt v. Rat Portage Lum- 
ber Co., 96 Minn. 27, 104 NW 561; 
Geib v. Reynolds, 35 Minn. 331, 28 
NW 923; Buse v. Page, 32 Minn. 111, 
19 NW 736, 20 NW 95; Rice v. St. 
Paul, ete; R. iGo), 24 Minas 464s 
Humphrey v. Buisson, 19 Minn. 221; 
Berthold v. Fox, 13 Minn. 501, 97 
AmD 243; Berthold v. Holman, 12 
Minn. 335, 93 AmD 233; Adams vy. 
Corriston, 7 Minn. 456; Donnelly v. 
Simonton, 7 Minn. 167; Pace v. 
Chadderdon, 4 Minn. 499. 

Mont.—Morrison v. Farmers’, etc., 
State Bank, 70 Mont. 146, 225 P 123: 
Mueller v. Renkes, 31 Mont. 100, 77 
P 512; Swain v. McMillan. 30 Mont 
433, 76 P 943; Wilson v. Pickering, 
28 Mont. 435, 72 P 821; Muth v. 
Goddard, 28 Mont. 237, 72 P 621, 98 
AmSR 553; Butte First Nat. Bank 
v. Bell Silver, ete., Min. Co., 8 Mont. 
32, 19 P 403; Fee v. Swingly, 6 Mont. 
596, 13 P 375; Gallatin County v. 
Beattie, 3 Mont. 173. See In re Brit- 
tania Min. Co., 197 Fed. 459 [rev 203 
Fed. 450, 121 CCA 395). 

Nebr.—Clark v. Missouri, ete., 
Trust Co., 59 Nebr. 53, 80 NW 257: 
Orr v. Broad, 52 Nebr. 490, 72 NW 
850; Connolly v. Giddings, 24 Nebr. 
131, 37 NW 939; Miles v. Stehle, 22 
Nebr. 740, 36 NW 142; McHugh v. 
Smiley, 17 Nebr. 620, 626, 20 NW 
296, 24 NW 277; Davidson v. Cox, 11 
Nebr. 250, 9 NW 95; Union Mut. L. 
Ins. Co. v. Lovitt, 10 Nebr. 301, 4 
NW 986; Hurley v. Estes, 6 Nebr. 
386; Tootle v. White, 4 Nebr. 401; 
Webb v. Hoselton, 4 Nebr. 308, 19 
AmR 638; Kyger v. Ryley, 2 Nebr. 
20. Compare Omaha v. Omaha 
Water Co., 192 Fed. 246, 112 CCA 504 
\(holding that mortgagees of property 
in Nebraska have an estate in ‘the 
property mortgaged separate and 
distinct from that of the mortgagors 
and are comprehended within the 
term owner” in cases where “own- 
ers” are required to be made parties 
tenets). 

ev.—Southern Pac. Co. v. Mil 
39 Nev. 169. 154 P 929: Orr v. Diyate 
AS eae — Piea Winnemucca 
at. Bank vy. Krei 
sa P ek eig, 21 Nev. 404, 
. M.—Eccles v. Will, 
170° PD 74y ill, 23 N. M. 628, 
Nea Sie 158 
5 tearns- 
Roger Mfg. Co. v. Aztec Gold Min, 
etc., N. M. 300, 827, 93 P 706 


620, 95 NE 691, 96 NE 1109: Becker 
v. McCrea, 193 N. Y. 423, 86'NE vied 
23 LRANS 754; Barson v. Mulligan, 
191 N. Y. 306, 84 NE 75, 16 LRANS 
151; Mooney v. Byrne, 163 N. Y. 86, 
57 NE 163; Mygatt v. Coe, 142 N. Y: 
78, 36 NE 870, 24 LRA 850; Lewis v. 
Duane, 141 N. Y. 302, 36 NE 322: 
In re Albrecht, 186 N. Y. 91, 32 NE 
632, 32 AmMSR 700, 18 LRA 329; Sex- 
ton v. Breese, 135 N. Y. 387, 88 NE 
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lien on the property described in it, and not a con- 
veyance of the legal title or of the right of pos- 
session ;2° and a similar doctrine obtains in Texas.*! 
In Kentucky, a mortgage is considered a mere secu- 


) Patterson v. Rabb, 


133; Holcomb v. Campbell, 118 N. Y. 
46, 22 NE 1107; Lynch v. Pfeiffer, 110 
IND YSS S35 LT NB 402; Barry v. Ham- 
burg-Bremen F. Ins. Co., 110 N. Y. 1, 
17 NE 405; Shriver v. Shriver, 86 
N. Y. 575; Haton v. Wells, 82 N. Y. 
576; Zabriskie v. Salter, 80 N.-Y. 
5bba Areall v. Pitts, 78 Ni Ys 239; 
Cornell v. Woodruff, 77 N. Y. 203; 


Mowry, v. Sanborn, 68 N. Y. 153; 
Ten Eyck v. Craig, 62 N. Y. 406: 
Union College v. Wheeler, GIN. SYS 


88; Trimm v. Marsh, 54 N. Y. 599, 
13 AmR 623; Hubbell v. Moulson, 53 
INRA 22>. SSSA mR Vb 9! Merritt: wv: 
Bartholick, 36 N.Y. 44; Van: Rens- 
selaer v. Dennison, 385 N. Y.- 3938; 
Stoddard =v) Hart,, 238) Nw oY. bo6:; 
Power v. Lester, 23 N. Y. 527; Kort- 
right v. Cady, 21 N. Y. 343, 78 AmD 
145; Packer v. Rochester, etc. R. 
Cosel NE Ye eee King v. Merchant’s 
Exch. Co., 5 N. Y. 547; New York L. 
Ins., ete., Co. v. Covert, 3 Abb. Dec. 
350, 3 Transcr. A. 24, 6 AbbPrNS 
154, 38 HowPr 619; Bucklin v. Buck- 
lin; 1 Abb: Dec. 2.42, 1 Keys 141; 
Matter of Cossitt, 204 App. Div. 545, 
198 NYS 560; Thompson v.. Lewis, 
182 App. Div. 556, 169 NYS 501; 
Matter of Kaupper, 141 App. Div. 54, 
125 NYS 878 [aff 201 N. Y. 534 mem, 
94 NE 1095 mem]; Lewis v. Duane, 
69 Hun 28, 23 NYS 433 [aff 141 N. Y. 
302, 36 NE 322]; Bolton v. Brewster, 
32 Barb. 389; Syracuse City Bank vy. 
Tallman, 31 Barb. 201; Bryan v. 
Butts, 27 Barb. 503; Hall v. Bartlett, 
9 Barb. 297; Weeks v. Ostrander, 52 
N. Y.Super. 512; Campbell v. Parker, 
Ome OY Super. 322; One Hundred 
Forty-Hight Realty Co., Ine. v. Con- 
rad, 210 NYS 400; Wilson v. Troup, 
2 Cow. 195, 14 AmD 458; Jackson v. 
Bronson, 19 Johns. 325; Runyan v. 
Mersereau, 11 Johns. 534, 6 AmD 
393; Collins v. Torry, 7 Johns. 278, 
5 AmD 273; Hitchcock v. Harrington, 
6. Johns. 290, 5 AmD 229; Jackson 
v., Willard, 4 Johns. 41; Waters v. 
Stewart, 1 Cai. Cas. 47; Waring v. 
Smyth, 2 Barb. Ch. 119, 47 AmD 299; 
Morris v. Mowatt, 2 Paige 586, 22 
AmD 661; Astor v. Miller, 2 Paige 68 


[rev on other grounds 5 Wend. 603]; 


Aymar'v.- Bill, 5 Johns. Ch. 570. 
D.—McClory v. Ricks, 11 N. D. 
38, 88 NW 1042. 

Okl.—Moore v. Hdgeman, 73 OkIl. 
159, 175 P 205; In re Rolater, 67 Okl. 
215, 170 P 507; Page v. Turk, 43 Okl. 
667, 143 P 1047; Jones v. Black, 18 
Okl 344, 88 P.1052,..90'-P)422, 11 
/AnnCas 7538; Gillett v. Romig, 17 
OKI 324, 87 2P 325 [swrit (of) error 
dism), 205WU:"S) 535, 27° SCovso, ot Ts 
ed. 919]; Litz v. Alva Exch. Bank, 
15 Okl. 564, 83 P 790; Yingling v. 
Redwine, 12 Okl. 64, 69 P 810; Bal- 
duff v. Griswold, 9 Okl. 438, 60 P 
223. 

Or:—Stout v. Van Zante, 109 Or. 
430, 219 P 804, 220 P 414; Ukase Inv. 
Comnvasinith yy I2Ore Bon, acl stews 
Beakey v. Knutson, 90 Or. 574, 174 
P 1149, 177 P 955; Caro v. Wollen- 
berg, 88 Or. 311, 163 P 94; Bailey v. 
Frazier, 62 Or. 142, 124 P 643; Kaston 
v. Storey, 47 Or. 150, 80 P 217; Adair 
v. Adair, 22 Or. 115, 29 P 193; Thomp- 
son v. Marshall, 21 Or. 171, 27 P 957; 
Cooke v. Cooper, 18 Or. 142, 22° P 
945, 17 AmSR:709, 7 LRA 273; Wat- 
son v. Dundee Mortg., etc., Co., 12 
Or. 474, 8 P 548; Sellwood v. Gray, 
11 Or. 534, 5 P 196; Stephens v. Allen, 
11 Or. 188, 3 P 168; Roberts v. Suth- 
erlin, 4 Or. 219; Anderson v. Baxter, 
4 Or. 105; Besser v. Hawthorn, 38 Or. 
129; Semple v. British Columbia 
Bank, 21 F. Cas. No. 12,659, 5 Sawy. 
88; Witherell v. Wiberg, 30 F. Cas. 
No. 17,917, 4 Sawy. 232. See Bilger 
v. Nunan, 199 Fed. 549, 118 CCA 23; 
Lewis v. Wells, 85 Fed. 896. 

S. C.—Union Nat. Bank v. Cook, 
110 S. Cc. 99, 96 SE 484; Wallace v. 
Langston, 52° S.C. 133, 29 SE 552; 
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SHS R TSH e ROR wl icsnd ELETl 
SE 463, 19 LRA 831; Hardin v. Har- 
Gin ot Se Cw it Ba SE 936, 27 AmSR 
786; Bredenberg v. Landrum, a2 uCs 
215, 10 SE 956; Seignious v. Pate, 
32 S. C. 134, 10 SH 880, 17 AmSR 846; 
Anderson v. Pilgram, 30 8S. C. 499, 
9 SE 587, 14 AmSR 917, 4 LRA 205; 
Johnson v. Johnson, 27 S. C. 309, 3 
SE 606, 13 AmSR 636; Navassa 
Guano Co. v. Richardson, 26 S. C. 
401, 2 SE 307; Warren v. Raymond, 
17 S. C. 163; Reeder v. Dargan, 15 
S. C. 175; Annely v. De Saussure, 12 
S. C. 488; Simons v. Bryce, 10 S. C. 
354; Williams v. Beard, 1S. C. 309; 
INpb-<ohal anil saiaonnh ashy sel /( spre kOe MB, bBo se 
Drayton v. Marshall, 14 S. C. Eq. 373, 
33 AmD 84; Thayer v. Cramer, 6 S. 
CG: Bg.’ 395) Invre vy Bennett, 3 No Cas. 
No. 1,313, 2 Hughes 156. 

S. D—West v. Middlesex Banking 
Co., 33 S. D. 465, 146 NW 598; Farr 
v. ‘Semmler, 24 8. D. 290, 123 NW 
835; Richards Trust Co. v. Rhom- 
berg, 19S. DD, 595,104 IN W 2268; 
Yankton Bldg., ete., Assoc. v. Dow- 
ling, 10 S. D. 535, 74 NW 436. Com- 
pare Hartford Sav. Bank v. Mundt, 
47 S. D. 161. 197 NW 156 (holding 
that a mortgage is a transfer of in- 
terest in property). 

Utah.—Azzalia v. St. Claire, 23 
Utah 401, 64 P 1106; Dupee v. Rose, 
LOS Utah i305, "3 xP 45616" Neslin: -v. 
Wells, 104 U. S. 428, 26 L. ed. 802. 

Wash.—Cochran v. Cochran, 114 
Wash. ) 499, 195" P 224, 198 =P 270; 
Gerber v. Heath, 92 Wash. 519, 159 
P6913 Scott Vv. -Marnam’, 355 Wash. 
336, 104 P 639; Jump v. North Brit- 
ish, ete., Ins. Co., 44 Wash. 596, 87 
P 928, 12 AnnCas 257; State v. Kitti- 
tas County Super. Ct., 21 Wash. 564, 
58 P 1065; Hitchcock v. Nixon, 16 
Wash. 281, 47 P 412; Norfor v. Busby, 
19 Wash. 450, 53 P 715; Brundage v. 
Home Sav., ete., Assoc., 11 Wash. 
277, 39 P 666; Parker v. Dacres, 2 
Wash, T. 439, 7 P 893. 

Wis.—Tobin v. Tobin, 139 Wis. 494, 
121 NW 144; Gerhardt v. Pllis, 134 
Wis. 191, 114 °°.NW (495; Wolf -v. 
Theresa Village Mut. F. Ins. Co., 115 
Wis. 402, 91 NW 1014; 
Cent. R. Co. v. Wisconsin River 
Land Co., 71 Wis. 94, 36 NW _ 8387; 
Cawley v. Kelley, 60 Wis. 315, 19 NW 


65; Mason v. Beach, 55 Wis. 607, 13° 


NW 884; Schreiber v. Carey, 48 Wis. 
208, 4 NW 124; Brinkman v. Jones, 
44 Wis. 498; Seatoff v. Anderson, 28 
Wis. 212; Roche v. Knight, 21 Wis. 
3824; Avery v. Judd, 21 Wis. 262; 
Hennesy v. Farrell, 20 Wis. 42; 
Hitchcock v. Merrick, 18 Wis. 357; 
Jones v. Costigan, 12 Wis. 677, 78 
AmD 771; Mowry v. Wood, 12 Wis. 
413; Blunt v. Walker, 11 Wis. 334 
78 AmD 709; Wood v. Trask, 7 Wis. 
566, 76 AmD 230; Tallman vy. Ely, 6 
Wis. 244; Gillett v. Baton, 6 Wis. 30. 
Compare Croft v. Bunster, 9 Wis. 
503 (holding that a mortgage is a 
conveyance of lands with the proviso 
that the conveyance shall become 
void on the payment of a sum of 
money, and in like manner operates 
to vest the title in the mortgagee, 
subject to such condition or pro- 
viso). 
Wyo.—Huber  v. 
Bank, 234 P 31; 


Glenrock State 
Bolln v. La Prele 
Live Stock Co., 27 Wyo. 335, 196 P 
748; Robinson Mercantile Co. . v. 
Davis, 26 Wyo. 484, 187 P 981. 

Can.—Smith v. National Trust Co., 
45 Can. 8. C. 618, 1 DomLR 698, 21 
WestLR 97, 1 WestWkly 1122 [dism 
app 20 Man. 522]. 

Alta.—Douglas Vv. Mutual L. 
Assur, @o., 13> Alta. I. 18: 

[a] Absolute deed passes title, 
although a mortgage.—Under Georgia 
law the word “mortgage” is used in 
a double sense. Sometimes it refers 
to a mortgage which creates a lien, 
and at other times as passing title 


Wisconsin | 


/ [§ 


rity for a debt and substantially, both at law and 
in equity, the mortgagor is the real owner of the 
property mortgaged. 22 

Mortgagee’s interest as personalty. In those ju- 


as a security for the debt. An in- 
strument containing a defeasance 
clause describing the debt, and show- 
ing on its face that it is intended as 
security, is a mortgage, and passes 
no title. A writing in the form of an 
absolute conveyance, but in fact in- 
tended only as security for a debt, 
conveys title, but is treated as an 
equitable mortgage. Denton v- 
Shields, 120 Ga. 1076, 48 SE 423. 

[b1 Will not pass as a devise of 
land.— Where a _ testator conveyed 
land previously devised by his will, 
and took a note secured by mortgage 
on the land in payment of the price, 
the conveyance defeated the devise, 
and the note and mortgage were per- 
sonal property, passing by bequest 
of personal property contained in the © 
will. Willoughby v. Watson, 114 
Kan. 82,’ 216 P 1095. 

[c] Possession by virtue of a 

mortgage furnishes no defense 
against an action of ejectment by the 
holder of the title. Phillips v. Bond, 
132 Ga. 413, 64 SE 456. 
Evins v. Gainesville Nat. Bank, 
80 Fla. 84, 85 S 659; Walker v. 
Heege, 78 Fla. 667, 83 S 605; Connor 
v. Connor, 59 Fla. 467, 52 S 727; Coe 
v. Finlayson, 41 Fla. 169, 26 S 704; 
Jordan v. Sayre, 29 Fla. 100, 10 S 
823; Jordan v. Sayre, 24 Plavi, 3°S 
329; State First Nat. Bank v. Ash- 
mead, 23 Plati37 92 S' 6575.) 6655 
Berlack v. Halle, 22 Fla. 236, 1 AmSR 
185; Bush v; Adams) .22. Ma. B77: 
McMahon y. Russell, 17 Fla. 698; 
Brown yv. Snell, 6 Fla. 741. 

[al Until the condition of a 
mortgage is broken and it is actually 
foreclosed, the mortgagor and all 
claiming under him may maintain an 
ejectment to recover the possession 
of the mortgaged premises. Brown 
v. Snell, 6’ Fla. (741. 

[b] A mortgage is a specific lien 
on the land it covers, and a failure ta 
comply with its conditions does not 
divest the mortgagor of the legal 
title, nor vest it in the mortgagee. 
re v. Halle, 22 Fla. 236, 1 AmSR 

21. Kerr v. Galloway, 94 Tex. 641, 
64 SW 858; McCammant vy. Roberts, 
87 Tex. 241, 27 SW 86; Stitzle v. 
Eivans, 74 Tex. 596, 12 SW 826: 
Johnson v. Robinson, 68 Tex. 399, 4 
SW 625; Walker v. Johnson, 37 Tex. 
127;° Mann -v. Faleon: 25 Dex. 271; 
Duty\"v. Graham). 12. Tex 407) 62 
AmD 534; Wright v. Henderson, 12 
Tex. 43; Dunlap v. Wright, 11 Tex. 
597, 62 AmD 506; Sampson v. Wil- 
liamson, 6 Tex. 102, 55 AmD 762: 
Stamper v. Johnson, 3 Tex. 1; Wylie 
v. Hayes, (Tex. Commn. A.) 263 SW 
563; Holmes” vy. Tennant, (Tex. 
Commn. A.) 231 SW 38tr3 [rev (Civ. 
A.) 211 SW 7981; Holland v. Frock, 
2 Tex. Unrep. Cas. 566; Williamson 
v. Wright, 1 "Tex! Unrep! Casi 71: 
Hill v. Gomez, (Tex. Civ. A.) 260 
SW 618; Trottev. Elato, | (Tex -Civ: 
A.) 244 SW 1085; Sanger vy. Hun- 
sucker, (Tex. Civ. A.)) 212 SW 544: 
Browne v. King, (Tex. Civ. A.) 196 
SW 884; Burks v. Burks, (Tex. Civ. 
A.) 141 SW 337; Ferguson y. Dickin- 


sony) (lex! Civ AS) 8 8. eS VViewieets 
Barron v. San Angelo Nat. Bank, 
(Tex. Civ. A.) 138 SW 142: Poarch 


v. Duncan, 41 Tex. Civ. A. 275, 91 
SW 1110; Smith’ v. Frio County, 
(Tex. Civ. A.) 50 SW 958; Denison, 
etc., Suburban R. Co. v. ‘Smith, 19 
Tex. Civ. A. 114, 47 SW 278; Parker 
vy. Benner, 1 Tex. A. Civ. Cas. § 64. 

[a] In the absence of some stipu- 
lation to the contrary, the mort- 
gagor is entitled to possession. 
eae v. Burks, (Tex, Ciy.' A.) 1414 

22. Gaitn Vv. Berry, 167° Ky. 646; 
181 SW 379; Threlkeld vy. Walker, 141 
Ky f8its 133 SW 772; Bullock v. 
Grinstead, 95 Ky. 261, 24 SW 867, 15 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 3-6] 


risdictions where the common-law doctrine of mort- 
gages has been abrogated??% the interest of a 
mortgagee in a mortgage is an interest in personal 
property.22% 

[§ 4] B. Civil Law Mortgages. The law relating 
to hypotheca,?* antichresis,?4 vente a remere,?® and 
pacto de retro,”* the so-called pignorative contracts, 
sometimes referred to as civil law mortgages, is 
treated elsewhere in this work. The civil law is 
the springhead of the English jurisprudence upon 
the subject of these securities.?7 

In Louisiana the civil law of mortgages is in 
force.** The essential difference between a mort- 
gage at common law and one in Louisiana consists 
in the fact that the former is a quasi alienation 
and imports a delivery of possession,?® while the 
latter is a mere security, without importing deliv- 
ery, to the mortgagee.*° 

Formerly, in New Mexico, the qualities and inci- 
dents of a mortgage were determined by reference 
to the Spanish and Mexican law, as it stood at the 
time of the Treaty of Guadalupe Hidalgo. os 

[§ 5] ©. Varieties of Mortgages—1. In General. 
Common-law mortgages®? and equitable mortgages? 
are defined above. A statutory mortgage is one 
Kyl 663; Mercantile Trust Co. v. 


South Park Residence Co., 94 Ky. 
271, 22 SW 314, 15 Kyl 70; Talia- 


recorded 
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in the state of Louisiana and duly 
1 in the mortgage office of 
the parish wherein the property is 
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drawn in the condensed and abbreviated form au- 
thorized by the statute in several of the states.%+ 
And in several jurisdictions statutes or judicial 
decisions have adopted the equitable principle so 
far as to declare that every transfer or conveyance 
of an interest in land, made to secure the payment 
of money or the performance of some other act 
and subject to be defeated by compliance with the 
conditions stated, shall be a mortgage.*° 

[§ 6] 2. Welsh Mortgages. This is a species of 
security very rarely used in the United States, but 
not uncommon in Hngland and the British colonies, 
which partakes of the nature of a mortgage, as 
there is a debt due and an estate is given as secu- 
rity for its repayment, but differs from it_in the 
circumstance that the mortgagee takes possession 
and occupies the property, and receives the rents 
and profits as a substitute for interest on the debt, 
and holds the estate until both principal and in- 
terest are paid off, either out of the rents or by 
payment by the mortgagor.°* Further, in the case 
of a Welsh mortgage, there is a perpetual power of 
redemption in the mortgagor, which he may enforce 
by a bill in equity without any regard to the lapse 
of time;*”? but the mortgagee has no power to en- 
Mustar v. McComb, 40 S. D. 205, 167 


NW 232, 39 S. D. 489, 164 NW 975; 
Bradley v. Helgerson, 14 S. D. 593, 86 


ferro v. Gay, 78 Ky. 496; Woolley v. 
Holt, 14 Bush (Ky.) 788; Bartlett v. 
Borden, 13 Bush (Ky.) 45; Douglass 
v. Cline, 12 Bush (Ky.) 608. Compare 
Patterson v. Carneal, 3 A. K. Marsh. 
(Ky.) 618, 18 AmD 208 (holding that, 
where, after breach of a condition, 
proceedings had been taken to fore- 
close equity of redemption, the legal 
title was in the mortgagee and he 
might convey the same). 

2244. See supra text and note 19. 

2244. Hart’s Hst., 187 Wis. 629, 
205 NW 386. See also Taxation [37 
Cyc 786]. 

Mortgagee’s rights and liabilities 
generally see infra §§ 564-653; and 
eross references. 

See Modern Civil Law §§ 152, 


See Modern Civil Law § 154. 
See Modern Civil Law § 135. 
See Modern Civil Law § 185. 

27. Gilman v. Illinois, ete., Tel. 
Co., 91 U. S. 603, 23 L. ed. 405. 

“It will be conceded by all, wha 
have any knowledge of the Roman 
law, that the equitable doctrines now 
universally prevailing in regard to 
mortgages, have been derived from 
that source. The civil law, in this 
as in many other instances, has been 
the great armory from which the 
courts of equity in England have 
supplied themselves with the most 
efficient weapons to ward off the 
severities of the stern and unrelent- 
ing common law.” Longwith v. 
Butler, 8 Ill. 32, 36. 


28. Livingston v. Story, 11 Pet. 
(U. S.) 351, 9 L. ed. 746. 

29. Gates v. Gaither, 46 La. Ann. 
286, 15'S; 50. 


Common-law mortgage generally 
see supra § 1. 

30. Gates v. Gaither, 46 La. Ann. 
286, 15 S 50; and Modern Civil Law 
§§ 152-155. 

[al To create a “conventional 
mortgage” (1) two things are essen- 
tial, namely, the intention to create 
it on the part of the parties to the 
contract, and, in order to have it 
take effect in regard to third parties, 
the expression of that intention with 
sufficient clearness to serve as notice 
to them when the instrument is re- 
corded. Benjamin’s Succ. 39 La. 
Ann. 612, 2 S 187. (2) But since the 
substance and essence of contracts, 
rather than their form, should be 
considered, an instrument reciting a 
loan of money and a sale of real es- 
tate to secure the payment of the 
sum loaned, with interest, executed 


Situated, has the legal effect of a 
“mortgage” or hypothecation against 


third persons. In re _ Immanuel 
Presb. Church, 112 La. 348, 36 S 408. 
31. Moore v. Davey, 1 N. M. 308. 


Present status of mortgage in this 
state see supra §§ 2, 3. 


32. See supra § 1. 
33. See supra § 3. See also infra 
§ 33 et seq. 


34. See statutory provisions. 

35. U. S..—Clear Lake Power, etc., 
Co. v. Capay Ditch Co., 226 Fed. 634, 
141 CCA 390: Knickerbocker Trust 
Co. v.. Penacook Mfz. Co., 100 Fed. 
814 (New Hampshire statute). 

Ark.—Berard v. Fitzpatrick, 134 
Ark. 190, 203 SW 1039; Cramer v. 
Remmel, 132 Ark. 158, 200 SW 811; 
Land v. May, 73 Ark. 415, 84 SW 489. 

Cal.—Husheon vy. Husheon, 71 Cal. 
407, 12 P 410. ; 

Colo.——Hawkins v. Hlston, 58 Colo. 
400, 146 P 254; Reitze v. Humphreys, 
bs Colon iT. 1260 518. 

Conn.—Freedman v. Avery, 89 
Conn. 439, 94 A 969; Jarvis v. Wood- 
ruff, 22 Conn. 548. 

Fla.—Connor v. Connor, 59 Fla. 
467, 52.8727; Bull v. Burr, 58 Fila. 
432, 50 -S 754; Wylly-Gabbett Co. v. 
Williams, 53 Fla. 872, 42 S 910. 

Ga.—Denton y. Shields, 120 Ga, 
1076, 48 SE 423; Dewit v. Bozeman, 
17 Ga. A. 666, 87 SE 1100. 

Ida.—Capital Lumber Co, v. Saun- 
ders, 26 Ida. 408, 1438 P 1178. 


Ill—Fitch v. Wetherbee, 110 Ill. 
475. 

Bee eae t v. Taft, 163 NW 
337. 


Kan.—Hegwood v. Leeper, 100 Kan. 
BO LGAs E73: 


Ky.—Talle v. Talle, 12 Ky. Op. 
410; “Prices va Gevy etc. Co; 3: Key. 
Op. 715; McGinnis v. Robinson, 1 
Ky. Op. 401 


. Nebr.—Morrill Vv. Skinner, 57 
Nebr. 164, 77 NW 3875. 

Nev.—Yori v. Phenix, 38 Nev. 277, 
149 P 180. 

N. C.—wWilson v. Fisher, 148 N. C. 
535, 62 SH 622; Watkins v. Williams, 
123 N. CG. 170, 31 SE 388. 

Okl.—Parks v. Watson, 51 Okl. 19, 
151 P 477; Williams v. Purcell, 45 
Okl. 489, 145 P 1151; Krauss v. Potts, 
38 Okl. 674, 185 P 362. 

Or.—Angus v. Holbrooke, 87 Or. 
543, 170 P 1179; Stephens v. Allen, 
11 Or: 1388;).3 PF 168. 

Ss. C.—Bryan v. Boyd, 100 S. C. 
397, 84 SE 992. 

S. D.—Hartford Sav. Bank vy. 
Mundt, 47 S. D. 161, 197 NW 156; 


NW. 634. F 
Wis.—Smith v. Pfluger, 126 Wis. 


253, 105 NW 476, 110 AmSR 911, 2 
LRANS 783; Beebe v. Wisconsin 
Mortg. Loan Co., 117 Wis. 328, 93. 
NW 1103. 
; Ne S.—Kinney vy. Melanson, 40 N. S. 
oo. 

[a] Rule applied. — (1) Where 


plaintiffs decedent paid the purchase 
price for lands, and took the title in 
his own name, and put defendant in 
possession under an agreement of 
sale, whereby defendant was to have 
a certain time in which to pay the 
original price to plaintiff, and was 
meanwhile to pay interest on such 
sum, but no taxes, and a bond for 
title was given, the transaction was 
not a mortgage, since title never was 
in defendant and he had no legal 
title to convey. Woodard v. Henne- 
gam, 128i Cal, 4293560 “PAah69 ep 
Since a mortgage conveys no estate 
but merely creates a lien, an instru- 
ment properly executed, describing 
the parties, the land, and the debt, 
and evidencing an intention to charge 
the debt as a lien upon the land is 
sufficient to constitute a mortgage. 
Words of conveyance, being inopera- 
tive, are unnecessary. Morrill v. 
Skinner, 57 Nebr. 164, 77 NW 375. 

36. Black L. D.; 1 Powell Mortg.. 
p 373a; 2 Washburn Real Prop. (4th 
ed) p 37. 

[a] Characteristics. — (1) “That. 
was a species of security by which 
the borrower of a sum of money 
made over his estate to the lender 
until he had received that sum out. 
of the issues and profits of his land. 
And it was so called because neither 
the money nor the land was lost and 
were not left in dead pledge. There. 
was a living pledge, for the profits 
earned were constantly paying off the 
debt.” O’Neill v. Gray, 39 Hun (N. 
Y.) 566, 568. (2) The Welsh mort- 
gage was a contract precisely similar 
to the old Roman antichresis. The 
creditor took the profits of the land 
in lieu of interest, and was not bound 
to render any account of them. But 
in cases of Welsh mortgages, courts 
of equity would, if the value of the 
rents and profits was excessive, de- 
cree an account, any agreement to 
the contrary notwithstanding. 4 Kent 
Comm. (18th ed) p 137. 

37. Howell v. Price, Pree. Ch. 4238, 
425, 477, 24 Reprint, 189, 214, 1 PB. 
Wms. 291, 24 Reprint 394, 2 Vern. Ch. 
701, 23 Reprint 1055; Longuet v. 
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force payment of the debt, or redemption, or to 
foreclose the security.*® If the mortgagee in pos- 
session refuses to give a statement of the rents re- 
ceived or information as to the amount due, the 
mortgagor may have an account on a bill in equity, 
the costs of the proceeding falling upon the mort- 
gagee, even though, on taking the account, a balance 
is found due him.*® 

[§ 7] 3. Mortgages with Power of Sale. These 
securities differ from ordinary mortgages in that 
they contain a clause authorizing and empowering 
the mortgagee himself, upon default, to make public 
sale of the property affected, and to convey the 
title to the purchaser at such a sale, free from all 
right or equity of redemption, thus avoiding the 
necessity of resorting to the courts for a fore- 
closure.*® Such power is a power coupled with an 
interest, in its nature irrevocable, which entirely 
changes the character of the instrument by cutting 
off the right of redemption,** and since it is not 
an ordinary accompaniment of a mortgage, a stipu- 
lation to give a mortgage on property is complied 
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[§§ 6-8 


does not require or allow the other party to demand 
a mortgage with a power of sale.42 Such a power 
is legal. and valid, being within the contractual 
rights of the parties, and may be lawfully exercised 
by the mortgagee in the emergency provided for; 
and a sale fairly made in accordance with the direc- 
tions of the power will pass a good and complete 
title to the purchaser when followed by a proper 
deed.*% 

[§ 8] 4. Trust Deeds in Nature of Mortgages— 
a. Nature and Essentials. <A trust deed in the nature 
of a mortgage is a conveyance of the property in- 
tended to be pledged, in fee simple, to one or more 
trustees, who are to hold the same for the benefit of 
a lawful holder of the note, bond, or other obligation 
secured, permitting the grantor to retain the pos- 
session and enjoy the rents and profits of the estate 
until default shall be made in the payment of the 
obligation secured, and with a power in the trustee 
or trustees, upon such default, to make a sale of the 
premises and satisfy the holder of the debt out of 
the net proceeds returning the surplus, if any, to 


with by giving the mortgage in the 


Secawen, 1 Ves. 402, 30 Reprint 1106. 
Compare Fenwick v. Reed, 1 Mery. 
114, 85 Reprint 618 (where it was 
thought that redemption might be 
barred twenty years after principal 
and interest were paid by per ception 
of the rents and profits). 

“It was said to be a common prac- 
tice in Wales to make mortgages in 
this manner, with design to keep the 
estate for ever in their own family.” 
Howell v. Price, supra 

{a] Even sixty years after its cre- 
ation, a bill to redeem from a Welsh 
mortgage would lie. Yates v. Ham- 
bly, 2 Atk. 360, 26-Reprint 618; Orde 
v. Heming, 1 Vern. Ch. 418, 23 Re- 
print 559. 

3g. Jortin v. Southeastern R, Co., 
6 ‘De G. M. & G. 270; 55 HngCh 
213, 48 Reprint 1237; O’Connell Vv. 
Cummins, 2 dr, (a, 351; Teulon v. 
Curtis, Younge 612, 159 Reprint alaleyeys 

89. Morrison v. Nevins, 5 Grant 
Chr (Ont. 57%. 

40. Capron v. Attleborough Bank, 
11 Gray (Mass.) 492; Wehrum_ v. 
Wehrum, 179 App. Div. 814, 167 NYS 
295 [app dism 227 N. Y. 611 mem, 125 
NE 926 mem]; Brisbane v. Stough- 
ton, 17 Oh. 482; Johnson v. Johnson, 
27 S. C. 309, 3 SE 606, 13 AmSR 636. 
Compare Bartels v. Benson, 21 U. C. 
Q. B. 143 (holding that an agreement 
between defendant and another re- 
citing that such other was the owner 
of the land and had agreed to convey 
it on payment of a certain sum on 
a day named and that in default de- 
fendant should immediately cease to 
have any right to the land and the 
owner might sell and after deducting 
the amount due pay to defendant any 
surplus could only amount to a mort- 
gage with a power of sale in default 
of payment of money, but it would 
be difficult to give it even that char- 
acter for, although the agreement 
conferred sufficient power to sell the 
lot at public sale, and to convey to 
the purchaser under the power given, 
still the deed executed by the owner 
would not be one under a power from 
defendant, but in his own right as 
the owner in fee). 

[a] Power to third person for 
benefit of mortgagee.—A power of at- 
torney executed by a mortgagor to a 
third person, on the same day with 
the mortgage authorizing him to sell 
the mortgaged premises on default 
of payment for the benefit of the 
mortgagee, is a valid power for such 
purpose, and, after a bona fide sale 
made under the power, proper notice 
having been given by advertisement, 
no equity of redemption remains in 
the mortgagor or those claiming un- 


usual form, and | the grantor.44 Of this character are deeds made 


der him. Brisbane v. Stoughton, 17 
Oh. 482. 
[b] Legal title is not parted with 


by mortgagor.—A clause in a mort- 
gage empowering the mortgagee to 
grant, bargain, and sell the premises 
at public auction, at which sale he 
shall have the right himself to be- 
come the purchaser, and to execute 
to the purchaser a conveyance in fee 
of the premises free and discharged 
from all equity of redemption, does 
not have the effect of conveying the 
legal title to the premises away from 
the mortgagor and his heirs but only 
gives a power of sale, which can be 
executed only in the name of the 
principal. Johnson v. Johnson, 27 S. 
C. 309, 3 SE 606, 18 AmSR 636. 

[c] Transfer as collateral to loan 
evidenced by note containing power 
to sell collateral is a mortgage with 
power of sale. Wehrum v. Wehrum, 
179 App. Div. 814, 167 NYS 295 [app 


dism 227 N. Y. 611 mem, 125 NE 
926 mem]. 
41. Capron v. eytlebennuee Bank, 


11 Gray (Mass.) 492 

In Ontario power ‘of sale in statu- 
tory form of mortgage is discussed 
in note to Ansell v. Bradley, 37 Ont. 
L. 142, 10 OntWN 257, 31 DomLR 297. 


42. Caron v. Attleborough Bank, 
supra. 
43. See infra XXII. 


44. U.S.—Chicago Union Bank v. 
Kansas City Bank, 136 U. S. 223, 10 
SCt, 1013, 34.T4.ed. 341 

Ariz.—Sherman v. Goodwin, 15 Ariz, 
AT viva OE ne Oe 

'Ark.—Tate v. Dinsmore, 117 Ark. 
412, 175 SW 528. 

Cal. —Atkinson v. Foote, 44 Cal. 
149, 186 P 831. 

Colo.—Cornell v. Conine-EHaton Lum- 
ber Co.,; 9 Colo. Aw 225, 47 P9012? 

Conn.—De Wolf v. A. & W. Sprague 
Mfg. Co., 49 Conn. 282. 
oe C.—-Wood v. Grayson, 22 App. 


Ga.—McGuire v. Barker, 61 Ga. 339, 
egueetrenech v. Wetherbee, 110 Ill. 

Iowa.—Fanning v. Kerr, 7 Iowa 450. 

Kan.—McDonald y. Kellogg, 30 
Kan: 170, 2) P 50%. 

Ky.—Threlkeld v. Walker, 141 Ky. 
737, 1383 SW 772. 

Me. —Reynolds v. Waterville, 92 Me. 
292, 42 A 553. 

Mass.—Com. v. Williamstown, 156 
Mass. 70, 30 NE 472, 

Mich. —¥lint, ete., R. Co. v. Auditor- 
Gen., 41 Mich. 635, 2 NW 835. 

Minn. —Minnesota, StG)” Et. COmMnvs 
Sibley, 2 Minn. 13. 
pghliee anne v. Sergeant, 45 Miss. 


Mo.—Axman y. Smith, 156 Mo. 286, 
57 SW 105; Jones v. Shepley, 90 Mo. 
307, 2 SW 400; Mills v. Williams, 
31 Mo. A, 447. 


Mont.—Butte First Nat. Bank v. 
Bell Silver, ete., Min. Co., 8 Mont. 
32, 249 P4038 Lath e156 Ol Sa 0 eo 


SCt 440, 39 L. ed. 497]. 

Nebr.—Fiske v. Meyhew, 90 Nebr. 
196, 183 NW 195, AnnCasi1913A 1043. 

N. M.—Stearns-Roger Mfg. Co. v. 
Aztec Gold Min., etc., Co., 14 N. M. 
300-93 °F" 706. 

N. Y.—Peo. v. Trust Co. of America, 
207 N.Y. 74, 98 NE 207. 

C.—Wright v. Fort, 126 N. C, 
615, 36 SE) 113. 

Oh.—Hoffman v. Mackall, 5 Oh. St. 
124,-64 AmD 637 

Or.—Kaufman v. Hastings, 93 Or. 
623, 184 P 265. 

Pa.—Talbot’s App., 2 Chest. Co. 413. 

Ss. D.—Langmaack Vv. Keith, 19 S. D. 
351, 103 NW 210. 

Tex.—Robinson v. State, 63 Tex: 
Cr..212,,139 SW 978. 

Utah.—Dupee v. Rose, 10 Utah 305, 
SY EAS EES GM 

Va.—Saville v. Virginia R., etc., Co., 
114 Va. 444, 76 SE 954. 

Wash.—Vancouver Trust, etc., Bank 
v. Union Woolen Mills, 85 Wash. 114, 
147 P 648. 

W. Va.—Hart v. Larkin, 66 W. Va. 
227, 66 SE 331, 135 AmSR 1027. 

Wis.—Wisconsin Cent. R. Co. Vv. 
Wisconsin River Land Co., 71 Wis. 
94, 36 NW 887. 

Ta] Supplemental deed of trust 
given to secure bonds referred to in 
a prior mortgage, in which it is re- 
cited that it iS not in derogation of 
such first mortgage, is nevertheless 
in itself a mortgage, and although 
a record tax based upon the amount 
of the bonds had already been. paid, 
the same fee is required for the re- 
cording of a supplemental deed of 
trust. Saville v. Virginia R., etc., 
Co., 114 Va. 444, 76 SE 954. 

[b] A conveyance having all the 
essential characteristics of a mort- 
gage is none the less a mortgage, and 
subject to the laws governing mort- 
gages as to foreclosure, etc., because 
the parties have chosen to designate 
it a deed of trust. Langmaack v. 
Keith, 19 S. D. 351, 1083 NW 210. 

[c] Consideration, — A deed of 
trust, being under seal and reciting 
a consideration, is presumed to be 
given for a valuable consideration; 
and the obligation of the trustee 
therein, being based on the transfer 
to him of the property therein de- 
scribed, rests upon a valuable con- 
sideration. Jones v. Shepley, 90 Mo. 
307, 2 SW 400. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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by railroad and other corporations to secure the 
payment of their bonds, vesting the title to their 
property in trustees, with provisions for defeasance 
on payment of the bonds, and for sale of the prop- 
Such an instrument, although exe- 
cuted to trustees, instead of directly to the bond- 
holders, and although in form a. conveyance in 
trust, is essentially a mortgage, and will be con- 
It does not change 
the character of a deed of trust in the nature of a 
mortgage that the mortgagee is a trustee for him- 


erty on default. 


strued and enforced as such.*® 


{d] Distinguished from absolute 
conveyance in trust.—(1) The distinc- 
tion is well settled between an abso- 
lute deed of trust and a deed of trust 
in the nature of a mortgage. The 
latter is conditional and defeasible; 
the former, for the trust purposes, 
unconditional and indefeasible. Hoff- 
man v. Mackall, 5 Oh. St. 124, 64 AmD 
637. (2) A deed of trust, although 
executed to secure an indebtedness, 
and under which the trustee was au- 
thorized to sell the property, in order 
to accomplish the object of the trust, 
after publication as provided by the 


- instrument, but which ran not to. the 


creditor but to a third party as trus- 
tee, was not a mortgage under which 
there could be no salé without fore- 
closure, aS on such an instrument a 
suit for foreclosure or sale will not 
lie, since the contract of the parties 
is that upon default the trustees shall 
Sell, and there is no equity of re- 
demption to foreclose. Galusha v. 
Meserve, 58 Cal. A. 174, 208 P 348. 
(3) An instrument which authorized 
the trustees therein named to Sell and 
convey the lands described, upon de- 
fault in the payment of the note or 
interest, was a deed of trust, and not 
a mortgage requiring judicial fore- 
closure. Grant v. Burr, 54 Cal. 298. 

[e] Title must remain in mort- 
gagor.—(1) A deed of trust to secure 
a debt to a third person, conditioned 
to be void on payment of the debt, 
but that otherwise the trustee might 
sell at public sale to pay the debt, 
is in the nature of a mortgage, and 
is not an absolute conveyance in 
trust, the legal title remaining in 
the mortgagor in possession after 
default, subject to the trustee’s right 
of sale. Martin v. Alter, 42 Oh. St. 
94. (2) ‘Where a deed of trust is 
executed with the understanding be- 
tween the parties that the title is to 
be transferred forever from. the 
grantor to the grantee and his heirs 
or grantees, then such deed of trust 
is not a mortgage. But where the 
deed of trust is executed with the 
understanding between the parties 
that it is a mere security for a debt, 
and that when the debt is paid the 
title shall be again placed in the 
grantor, such deed of trust is a mere 
mortgage.” McDonald v. Kellogg, 30 
Kan) 170, 27252) P, 507. 

{f{] Distinguished from ordinary 
mortgage.—(1) The chief practical 
difference between a deed of trust 
with power of sale and a plain mort- 
gage is that the former may be fore- 
closed according to its terms by the 
trustee without the authority of the 
court, whereas a simple mortgage can 
be foreclosed only under the decree 
of the court. Axman v. Smith, 156 
Mo. 286, 57 SW 105. (2) Trust deeds 
are mortgages with power of sale, 
and only differ from mortgages by 
providing for sale without  fore- 
closure. Cornell v. Conine-HKaton 
Lumber Co., 9 Colo. A. 225, 47 P 912. 

45. U. S.—Southern Pac. R. Co. v. 
Doyle, 11 Fed. 253, 8 Sawy. 60. 

Cal.—McLane v. Placerville, etec., R. 
Co., 66 Cal. 606, 6 P 748. 

Ill.— Fitch vy. Wetherbee, 110 Ill. 
475. 

Mich.—F lint, etc., R. Co. v. Auditor- 
Gen., 41 Mich, 635, 2 NW 835. 

Minn.—Minnesota, etc., R. 
Sibley, 2 Minn. 13. 

Mo.—Atchison County Bank v. 
Byers, 139 Mo. 627, 41 SW 325. 
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secured, leaving 
case of default.*7 
[§ 9] b. Legal 


sale.4® 
Or.—Kaufman v. Hastings, 93 Or. 
623, 184. P 265. 
Tex.—Robinson v. State, 63 Tex. 
Crawler TES US We Oise 
Wis.—Wisconsin Cent. R. Co. v. 


Wisconsin River Land Co., 71 Wis. 94, 
36 NW 837. r 

Compare Polhemus v. Fitchburg R. 
Co., 123 N. Y. 502, 26 NE 31 (holding 
that a statute authorizing the con- 
solidation of railroad companies and 
providing that all debts and liabilities 
of either company, except mortgages, 
shall attach to the new corporation, 
and be enforced against it and its 
property to the same extent as if cre- 
ated by it, allows an action against 
the new company on bonds and cou- 
pons of one of the former companies, 
although they are secured by a mort- 
gage on the property of the original 
debtor corporation). 

[a] “First mortgage bonds” (1) 
mean bonds secured by a first mort- 
gage. Atchison County Bank Vv. 
Byers, 139 Mo. 627, 41 SW 325. (2) 
The words ‘first mortgage bonds,” in 
the state constitution, which provides, 
“and, as a further security, an amount 
of . first mortgage bonds, on the 
roads,” etc., “shall be transferred to 
the treasurer,” refer Simply to bonds 
of this class, and do not give to the 
state exclusive lien on the road, etce., 
to the extent of the bonds which may 
be received; and it is not necessary 
that the deed of trust specify a pri- 
ority of lien to such bonds as are 
delivered to the state. Minnesota, 
etc., R. Co. v. Sibley, 2: Minn, 13. (3) 
Where a railroad company gave the 
commonwealth a bond of indemnity 
in the sum of two million dollars, 
secured by a first mortgage on the 
property of the company, to indem- 
nify the commonwealth for advances 
under a statute, which fact was a 
matter of common notoriety, and 
shortly afterward issued. another 
mortgage to secure bonds of the com- 
pany to the amount of nine hundred 
thousand dollars, these were for the 
“first mortgage bonds” within the 
meaning of a vote of a town requir- 
ing a deposit of “first mortgage 
bonds” of the railroad as a security 
for the town’s subscription to the 
capital stock. Com. v. Williamstown, 
156 Mass. 70, 30 NE 472. 

[b] For purpose of insurance has 
legal effect of mortgage.—Where a 
fire policy provided that the loss, if 
any, was payable to a trustee, as his 
interest might appear, and the inter- 
est of the trustee was that of a trus- 
tee under a deed securing bonds is- 
sued by insured, such interest would 
be treated as a mortgage, and in- 
surer estopped to deny liability on 
the ground that it did not know the 
nature and character of the trust. 
Peerless Mineral Springs Co. v. New 
York German American Ins. Co., 151 
Wis. 352, 188 NW 1023. 


ea Cormerais v. Genella, 22 Cal. 
[a]. That the trustee desigiated in 


a deed of trust may have an interest 
in the sale of the property secured 
thereby does not incapacitate such 
trustee from acting, nor, in the ab- 
sence of a showing of fraud, irregu- 
larity, or misconduct on the part of 
such trustee invalidate a sale made 
under the terms of the deed of trust, 
and, in fact, the creditor himself may 
rightfully act as such trustee, and 
may properly purchase at his own 
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self as well as for other parties.*® Nor is it ma- 
terial that the trust is to be executed by the ereditor 


nothing for the trustee to do in 


Effect. A deed of trust executed 


for the purpose of securing a debt, conditioned to 
be void upon payment of the debt, and containing 
a power of sale upon default, is essentially a mort- 
gage, and does not differ, in its legal operation and 
effect, from an ordinary mortgage with power of 
Like a mortgage, such a deed is a mere 


sale. Kinard v. Kaelin, 22 Cal. A. 383, 
134 P 370. 
47. Merrill v. Hurley, 6 S. D. 592, 


62 NW 958, 55 AmSR 859. 

48. U. S.—Shillaber v. Robinson, 
97 U. S. 68, 24 L. ed. 967; Bonfoey 
v. U. S., 252 Fed. 802, 164 CCA 642; 
Means v. Montgomery, 23 Fed. 421 
{rev on other grounds 128 U. S. 273, 
9 SCt 65, 32 L. ed. 429]; Connecticut 
Mut. L. Ins. Co. v. Jones, 8 Fed. 303,: 


1 McCrary 388; Bartlett v. Teah, 1 
Fed. 768, 1 McCrary 176. 
Ark.—Tate v. Dinsmore, 117 Ark. 


412, 175 SW 528; Turner v. Watkins, 
381 Ark. 429. 

Cal.—Levy v. Burkle, 2 Cal. Unrep. 
Cas. 778, 14 P 564. 

Colo.—Empire Ranch, etc., Co. v. 
Howell, 22 Colo. A. 584, 126 P 1096. 

Conn.—De Wolf v. A. & W. Sprague 
Mfg. Co., 49 Conn. 282. 
ee C.—Wood v. Grayson, 22 App. 

Ga.—Brantley v. Wood, 97 Ga. 755, 
ae 499; McGuire v. Barker, 61 Ga. 

Ida.—Brown v. Bryan, 6 Ida. 1, 51 P 
996,. 5) 1da.v145,.51-P" 995: 

Ill.— Union Mut. L. Ins. Co... v. 
White, 106 Ill. 67; Smith v. Sheldon, 
65 Ill. 219; Rawson v. Bethesda Bap- 
tist Church, 123 Ill. A. 239 [aff 221 
Ill. 216, 77 NE 560, 6 LRANS 448]. 

Iowa.—Collins v. Hopkins, 7, Iowa 
463; Fanning v. Kerr, 7 Iowa 450. 

Mass.—Harriman v. Woburn Elec- 
oe Light Co., 163 Mass. 85, 39 NE 


Nebr.—Fiske v. Mayhew, 90 Nebr. 
196, 199, 18383 NW 195, AnnCasl1913A 
1043 [cit Cyc]; Hurley v. Hstes, 6 
Nebr. 386. 

N. M.—Stearns-Roger Mfg. Co. v. 
Aztec Gold Min., ete., Co., 14 N. M. 
300, 328, 93 P 706 fquot Cyc]. 

N. C.—Wright v. Fort, 126 N. C. 
615, 36 SH 113. 

Or.—Thompson v. Marshall, 21 Or. 
TT ae: OS Re 

Pa.—tTalbot’s App., 2 Chest. Co. 413. 

S. D.—Brown v. Hall, 32 S. D, 225, 
142 NW 854. 

Tex.—Agegs v. Shackelford County, 
85 Tex. 145, 19 SW 1085; McLane vy. 
Paschal, 47 Tex. 365; Thornton v. 
216 SW 147; 
Trott v. Flato, (Civ. A.) 244 SW 1085. 

Utah.—Dupee v. Rose, 10 Utah 305, 
37 PX 567. 

Wis.—New York Cent. Trust Co. v. 
Burton, 74 Wis. 329, 43 NW 141. 

[a]. There is no variance between 
an indictment using the word ‘‘mort- 
and evidence showing a ‘trust 
deed,” since, when the word ‘‘mort- 
gage’ is used in a descriptive sense, 
there is no inherent difference in the 
meaning of the word and the words 
“trust deed.’ Bonfoey v. U. S., 252 
Fed. 802, 164 CCA 642. 

[b] In Louisiana a deed of trust, 
executed in another state, on prop- 
erty in Louisiana, to secure the pay- 
ment of promissory notes, will be 
enforced as a conventional mortgage. 
Pickett v. Foster, 36 Fed. 514 [aff 
Saal S.: 505, 18 SCt 998, 37 L. ed. 

[c] Distinction drawn.— ‘In the 
first place, while it is true that a 
trust deed, like a mortgage, is given 
to secure a debt or the porformance 
of some act capable of being so se- 
cured, and that its primary purpose 
is to secure the debt or the perform- 
ance of such act, its legal character- 
istics are different from those of a 


\ 
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security for a debt or for the performance of cer- 
tain undertakings by the grantor.4® It is a mere 
incident to the debt which it secures, upon which it 
depends, and which it follows, and will pass with 
an assignment of the debt to the holder.6® But 
there is no right of redemption from a sale under 
a deed of trust, when the deed conveys the absolute 
title to the trustees on a declared trust.** 

[§ 10] c. Validity. Trust deeds in the nature of 
mortgages are valid and lawful securities; on a just 
consideration of the rights and interests of the 
parties, they are not contrary to any sound principle 
of public policy, nor are they invalid because pro- 
viding the remedies for their own enforcement.®? 

[§ 11] d. Position and Duties of Trustee—(1) In 
General. The trustee is the representative of both 
the parties to the deed, not of the creditor alone, 
and his relations must be absolutely impartial as 
,between them.5* He must act fairly toward both 
parties and in the best interests of both, not ex- 
clusively for the benefit of either,*4 his position in 
this respect being different from that of other mort- 
gagees as the ordinary relation of mortgagor and 
mortgagee is not that of trustee and cestui que 
brust.°° 

Acceptance of trust. If the person designated 
as trustee in a deed of trust in the nature of a 
mortgage takes action under it, as by advertising 
the property for sale, this will be an acceptance 
of the trust, although he may not have the instru- 
ment in his possession.°® 

Powers derived from instrument. The trustee of 
an express trust derives his power from the instru- 
ment creating the trust, and the same document 
furnishes the measure of his obligations.67 Under 
a corporation’s deed of trust to secure its bond- 
holders, declaring that the trustee‘ bank assumed 
no responsibilty other than to hold the deed as 
trustee, the company is not required to deliver the 


mortgage. By it trustees, duly nomi- 
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Cal. A. 149, 186 P 831. 
D. C.— Smith v. Olcott, 19 App. 61. 


[§§ 9-12 


bonds to the trustee bank to be issued and sold 
by it, but its own directors may issue and sell 
them.®® 

Trustee may act without bond unless one is re- 
quired of him by grantor or beneficiary.°® 

[§ 12] (2) With Respect to Beneficiary. As the 
legal representative of the beneficiary, he is answer- 
able to him for misconduct in the matter of the 
foreclosure of the trust.°° 

Extraordinary duties not imposed. The trustee 
is under no extraordinary duty, and is not an in- 
surer of the title of the mortgagor to the mortgaged 
property,°! nor is he bound to know the law of the 
country where such property was situated,®? or to 
investigate the title in the light of such law,°? or 
cure subsequently discovered defects therein.®* 

Notice to holders of securities. It is the duty of 
the trustee to notify the holder of the notes secured 
of the mortgagor’s default in the payment of taxes 
where its failure is calculated to prejudice such 
holder’s rights, where the deed provides that either 
the trustee or the holder of the notes may pay taxes. 
and redeem from tax sales and gives such party a 
lien superior to the lien of the mortgage debt for 
the money so paid.®® 

Certification of bonds secured. The certification 
of bonds is no merely formal matter ;°° its purpose 
is to guarantee, not the value or sufficiency of the 
property behind the bond, but the validity of the 
bond itself as a legal instrument, and the fact 
that it is secured by the trust mortgage;®’ and a 
trustee under a mortgage is bound to know that all 
the statements made by him in a certificate authenti-- 
cating a bond secured by the mortgage are true.®® 

Litigations hostile to trust. The trustee is em- 
powered to represent his beneficiary in an action to- 
quiet title against a hen of the trust deed,®® but it 
is his duty when such an action is commenced in. 
hostility to the trust to notify the beneficiary of 


to the enforcement of the rights of 


nated and appointed by the lender 
of the money, are authorized to sell 
the property affected by the convey- 
ance upon default in the payment of 
the debt or the performance of the 
act it was given to secure. We ap- 
prehend that it will not be questioned 
that, even though a trust deed may 
contain no provision expressly impos- 
ing upon the trustees the duty of 
obtaining and turning over to the 
trustor any surplus remaining after 
payment of the debt, to secure which 
the deed was given, and the costs and 
expenses of sale have been satisfied, 
it would nevertheless be their duty to 
do so. Indeed, it cannot be doubted, 
from the nature of a trust deed given 
to secure a debt, that the trustees in 
such a case are as well trustees for 
the trustor as for the beneficiary of 
the trust.’”’ Atkinson v. Foote, 44 Cal. 
AcwL49; 156, 186 P83. 

49. See cases passim this section. 

50. Erdman v. Erdman, 109 Ark. 
151,.159, 159 SW) 201 [cit Cyc]; Stiger 
v. Bent, 111 Il. 328; Union Mut. L. 
Ins. Co. v. White, 106 Ill. 67; Stearns- 
Roger Mfg. Co. v. Aztec Gold Min., 
ete., Co., 14 N. M. 200, 328, 938 P 706 
[quot Cyc]; New York Cent. Trust 
Co. v. Burton, 74 Wis. 329, 43 NW 


141. 
Gillespie v. Smith, 29 Ill. 473, 
81 AmD 328. 

52. Cortelyou v. Vogel, 51 Cal. A. 
785, 197 P 968; Kinard v. Kaelin, 22 
Cal. A. 383, 134 P 370; Weld v. Rees, 
48 Ill. 428; Butte First Nat. Bank v. 
Bell Silver, etc., Min. Co., 8 Mont. 32, 
19 P 403 [aff 156 U..S. 470, 15. Sct 
440, 39 L. ed. 497]. 

53. See cases infra notes 54, 55. 

54. Cal.—Atkinson v. Foote, 44 


Ill._— Gray _ v. Robertson, 174 Mil. 
242, 51 NE 248; Williamson v. Stone, 
128 T};.129, 22 NE 1005; Ventres v. 
Cobb, 105 Tl. 33% (Central Trust Co; 
v. Owsley, 188 Tl. A 505, oy Bia ok 
v. Chandler, 180 Ill. WS 416, 

Ky.—Threlkeld Vv. Waller, Saat Ky. 
VT 138 SWH 772. 

Mass.—Dennett v. Tilton, 227 Mass. 
299, 116 NE 408. 

Mo.—Axman v. Smith, 156 Mo. 286, 
57 SW 105. 

N. Y.—Ten Eyck v. Craig, 62 N. Y. 
406. 

Tex.—Hampshire v. Greeves, 104 
Tex. 620, 148 SW 147; Zeiss v. First 
State Bank, (Civ. A.) 189 SW 524. 

Va.—Muller v. Stone, 84 Va.. 834, 
6 SE 223, 10 AmSR 889. 

55. Threlkeld v. Walker, 141 Ky. 
737, 1838 SW 772; Dennett v. Tilton, 
227 Mass. 299, 116 NE 403; Ten Byck 
v. Craig, 62 N. Y. 406. 

56. Crocker v. Lowenthal, 83 Ill. 
579. 

57. Ainsa v. Mercantile Trust Co., 
174 Cal, 504, 163 P 898; Wheeler v. 
McBlair, 5 App. (D. C.) 375 [Lapp 172 
U. S. 648, 19 SCt 882, 43 L. ed. 1182]; 
Peo. v. Trust Co. of America, 205 
N. Y. 74, 98 NE 207; Davidge v. 
Guardian Trust Co,, 203 N. Y..331, 
96 NE 751; Hart v. Larkin, 66 W. Va. 
227, 66°SE. 331); 135 AmSR! 1027. 

[a] In the absence of express pro- 
visions in the mortgage, ‘‘the duty 
of the trustee is confined to seeing 
that the mortgage is properly re- 
corded; that bonds are certified only 


to the amount authorized by the 


mortgage, and, when the mortgagor 
defaults in the payment of the bonds 
or coupons secured by the mortgage, 


bondholders either by entry on the 
mortgaged property, or by legal pro- 
ceedings to secure a foreclosure. The 
trustee has no property right in the 
mortgage.” Peo. ive? Trost Coumo 
America, 205 N. fr. 74, 77, 98 NE 207. 

[b] It cannot be ‘presumed as a 
matter of law that the vice president. 
of a domestic trust company, which 
was trustee under a mortgage secur- 


‘ing corporate bonds, had authority to- 


represent to a purchaser that the 
bonds were first mortgage bonds, evén 
if the company had power to make 
such representations, so as to bind 
the company. Davidge v. Guardian 
Trust Co., 203 N. Y. 331, 96 NE 751. 

58. Vancouver Trust, ete, Bank. 
v. Union Woolen Mills, 85 Wash. 114, 
147 P 648. 

59. Hart v. Larkin, 66 W. Va. 227,. 
66 SE 331, 135 AmSR 1027. 

60. Parsons v. Little, 28 App. (D. 
C.) 218 (bondholders). 

61. Ainsa v. Mercantile Trust Co., 
174 Cal. 504, 163 P 898. 

62. Ainsa v. Mercantile Trust Co.,. 
supra. 

63. Ainsa v. Mercantile Trust Co. ea 
supra, 

64. <Ainsa v. Mercantile Trust Co.,. 


supra. 

65. Wright v. Chandler, 180 Ill. A, 
476, 481. 

66. Mullen v. Eastern Trust, etc.,, 


Co., 108 Me. 498, 81 A 948. 

67. Mullen v. Eastern Trust, etc., 
Co., supra. 

68. Mullen v. Eastern Trust, ete., 
Co., Supra. 

69. Sherman v. Goodwin, 15 Ariz.. 
4%, L385 PVA 9% 

Quieting title generally sce Quiet-- 
ing Title [32 Cyc 1296]. 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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such action pending, or to inform the court of the 
rights of a beneficiary not a party to the action, 
to the end that the court may perform its duty 
and bring in the omitted party, if such party is 
necessary to a complete determination of that ac- 
tion.*° On the other hand his trust is not of that 
nature which can make him a proper representative 
of the creditor in litigation entirely extraneous to 
the subject of the trust; and hence his joinder 
as a party in such litigation will not dispense with 
the necessity of joining the ereditor also." 

[§ 13] (3) Seeking Aid of Court. When in doubt 
as to the proper performance of his duties under the 
deed, or as to the manner of exercising the powers 
thereby conferred on him, it is his right and duty 
to apply to a court of equity for its aid and direc- 
tion.7® 

[§ 14] (4) Delegation of Powers. The trustee 
cannot lawfully delegate to another person the 
powers granted to him by the deed, although he 
may employ an agent to perform the merely me- 
chanical parts of a foreclosure under the deed.7* 

[§ 15] (5) Substitution of Trustee. Where a 
deed of trust provides that, on refusal of the trustee 
to act or for incompetency, absence from the state, 


70. Sherman v. Goodwin, 15 Ariz. 
47; 135 P 719. 

71. Clark v. Manning, 4 Ill. A. 649. 

72. Clark vy. Manning, supra. 

73. _Craft v. Indiana, etc:; R. Co, 
166 Ill. 580, 46 NE 1132; Muller v. 
Stone, 84 Va. 834, 6 SE 223, 10 AmSR 
$89. See generally Equity §§ 92-96. 

74 Flower v. Elwood, 66 Ill. 438; 


that 


the conveyance 


Y.) 474. 
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ent kind of security is the condition 
if the debt which 
to secure is paid at a day specified 
is to be void, or if 
not, that it becomes, aS conveyance, 
absolute at law, although subject in 
equity to the right of redemption. 
; Breese v. Bange, 2 E. D. Smith (N. 
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or his decease, the beneficiary or any holder of 
the note, or his legal representative, may ap- 
point a trustee in his place, the attorney in fact 
of the beneficiary cannot appoint a substituted 
trustee, and a sale by such substituted trustee is 
void.7> 

[§ 16] D. Mortgages Distinguished from Other 
Transactions—l. In General—a. Essential Criteria 
of Mortgage. As distinguished from other transac- 
tions, the term ‘‘mortgage’’ has a technical signifi- 
cance in the law and imports a defeasance and an 
equity of redemption, and no instrument can be 
construed to be a mortgage in which there does not 
exist both the right to foreclose and the reciprocal 
right to redeem.7° Further, a mortgage is always 
created by the act or agreement of the parties.77 A 
decree of a court finding the title to land to be in 
a given person, and awarding possession to him 
charged with the payment of a sum of money to 
another, does not make the latter a mortgagee of 
the land.*® 

[§ 17] b. Operative Words. Any form of words 
which clearly shows the intention® of the parties 
to pledge land as a security for a debt, with a 
defeasance upon payment, and with the right of 

[g] Assignment of interest in es- 
tate.—Where one of several tenants 
in common, in order to secure an ex- 
isting indebtedness, executed an as- 
signment of all “her right, title, in- 
terest, estate, property and demand, 
as legatee, devisee, heir at law, or 


otherwise, of, in, and to the estate, 
real and personal, of her late father,” 


it is given 


Taylor v. Hopkins, 40 Ill. 442; Gilles- 
pie v. Smith, 29 Ill. 473, 81 AmD 328; 
Dunton v. Sharpe, 70 Miss. 850, 12 
S 800; Tyler v. Herring, 67 Miss. 169, 


6 S 840, 19 AmSR 268; Johns v. 
Sergeant, 45 Miss. 332; St. Louis v. 
Priest, 88 Mo. 612; Whittelsey  v. 


Hughes, 39 Mo. 13; Morriss v. Vir- 
ginia State Ins. Co., 90 Va. 370, 18 
SE 843. 

75. Scottish American Mortg. Co., 
Ltd. v. Butler, 99 Miss. 56, 54 S 666, 
AnnCas1913C 1236. 

76. U. S.—Hanson v, Blake, 155 
Fed. 342. 

Ala.—Southern Bldg., etc., Assoc. v. 
McCants, 120 Ala. 616, 25 S 8. 

Ark.—Priddy v. Smith, 106 Ark. 79, 
83, 152 SW 1028, 44 LRANS 285 [cit 
Cyc]; Watkins v. Wassell, 15 Ark. 73. 

Cal.—Purser v. Eagle Lake Land, 
eLCMCoundl Call 139 434r oer Kidd 
v. Teeple, 22 Cal. 255; Hooper v. 
Young, 10 Cali A. 590,102 P 950. 

Fla.—Chaires v. Brady, 10 Fla. 133. 

Ga.—Massillon Engine, etc., Co. v. 
Burnett, 19 Ga. A. 487, 91 SE 786. 

Ill.— Greene v. Cook, 29 Ill. 186. 

Me.—Buffalo Fertilizer Co. v. 
Aroostook Mut. F, Ins. Co., 109 Me. 
483, 84 A 1078. 

Mass.—Robinson v. 
Gray 447, 69 AmD 301. 

Mich.— Ellis v. Brown, 29 Mich, 259. 

N. Y.—Fairchild v. Fairchild, 5 Hun 
A0%vehate 164. Ni 247115) Wright, wv. 
Holbrook, 25 N. Y. Super. 516, 18 Abb 


Robinson, 9 


Pr 202 {aff 32 N. Y.. 587]; Breese v. 
Bange, 2 EH. D. Smith 474. 

Okl.—Barker v. Hutton, 109 Okl. 
19%, 235. P3170. 

Or.—Johnson v. McKenzie, 80 Or. 
160s eee 885.156 5P ros. 

Pa.—Dunbar’s Est., 51 Pa. Super. 
216; Harrison v. Ward, 46 Pa. Super. 
537; McKinney v. Rheem, 4 LegGaz 
85 


Philippine——Kuenzle vy. Jiongco, 22 
Philippine 110. 
I.—In re Najarian, 44 R. I. 499, 


1B 
119 A 498. 

S. C.—Reid v. Gambill, 125 S. C. 
187, 118 SE 308; Brockington v. 
Lynch, 119 S. C. 273, 112 SE 94. 

Wis.—Walton v. Cody, 1 Wis. 420. 

[a] Effect of default as test.—The 
quality or attribute which distin- 
guishes a mortgage from any differ- 


{[b] Pledge of rents.—(1) A con- 
tract with a mechanic that he shall 
receive rents and profits of an estate 
in consideration of labor to be per- 
formed thereon is a grant of an in- 
corporeal hereditament, not a mere 
security. Watkins v. Wassell, 15 Ark. 
hos (2) An instrument in writing 
which “granted, bargained, and sold” 
a ditch, and also the entire proceeds 
derived from the sale thereof, with 
authority to collect the rents and 
profits thereof and contained a pro- 
viso that upon payment of a debt the 
conveyance should be void, and that 
in default of payment grantee might 
sell, etc., has been held a mortgage. 
Kidd.v. Teeple, 22 Cal. 255. 

[c] Pledge of stocks.—A pledge of 
stocks to secure collaterally a note 
given for the purchase money of land 


agreed to be conveyed does not 
amount to a mortgage. Wright v. 
Holbrook, 25 N. Y. Super. 516, 18 


AbbPr 202 [aff 32 N. Y. 587]. 

{d] Bond for suport and reconvey- 
ance not a mortgage.—A bond made 
by a grantee of real estate to his 
grantor, in consideration of the con- 
veyance, and conditioned to support 
his grantor for life, and, in case of 
neglect, to reconvey the land, does not 
constitute a mortgage. Robinson v. 


Robinson, 9 Gray (Mass.) 447, 69 
AmD 301. 
[e] An unrecorded instrument 


pledging land to secure a guaranty 
does not constitute a mortgage.—A 
contract of guaranty under the terms 
of which land is pledged to secure the 
fulfillment of the obligation assumed 
by the guarantor, such instrument 
not being recorded in the property 
registry, does not constitute a mort- 
gage, and the land can only be sub- 
jected to the payment of the judg- 
ment under an execution. Kuenzle v. 
Jiongceo, 22 Philippine 110. 

[f] A mortgage of a _ building 
made by the owner of the land car- 
ries with it the land upon which the 
building stands, but a mortgage to 
the owner of the land of a mill to 
be erected thereon made by one hav- 
ing an oral agreement to purchase 
the land is not a mortgage of real 
gatake. Hanson v. Blake, 155 Fed. 
342. 


and “‘of the rents, profits and income 
thereof,’ to be held until the as- 
signees should realize therefrom a 
sum therein specified, the instrument 
containing no power of sale, the in- 
strument did not operate as a mort- 
gage, but as an assignment of the 
interest of the grantor, and the 
alienees took only what their grantor 
had the power to transfer, and noth- 
ing more. Fairchild v. Fairchild, 5 
Hun 407, 410 [aff 64 N. Y. 471]. 

[h An agreement to purchase 
land does not constitute a mortgage. 
Hooper v. Young, 10 Cal. A. 590, 102 
P 950; Greene v. Cook, 29 Ill. 186; 
Barker v. Hutton, 109 Okl. 197, 235 
Aan aa Dunbar’s Est., 51 Pa. Super. 

77. Davenport v. Bartlett, 9 Ala. 
179; In re Najarian, 44 R. I. 499, 119 
A 498, 

[a] Mortgage distinguished from 
typical lien. —(1) A mortgage is 
created by the voluntary act of the 
parties, whereas the typical lien is 
created and attaches to the specific 
property by action of law and re- 
gardless of the contract of the 
parties. In re Najarian, 44 R. I. 499, 
119 A 498. (2) Where a creditor ad- 
vanced money to the debtor for use 
in erecting a building on a lot owned 
by it, taking a deed to the property 
as security, and afterward recon- 
veyed the same by a deed reserving 
a lien for his advancements, such 
lien was not a vendor’s lien, but was 
in effect a mortgage. In re Sweet 
Laboratories Co., 261 Fed. 810. 

78. Davenport v. Bartlett, 9 Ala. 
179. Compare Joyal v. Vigneault, 16 
Que. Pr. 8 (holding that a judgment 
rendered by a trial court may be reg- 
istered as a mortgage on a property; 
but such a mortgage follows the issue 
of the appeal; if the appeal is main- 
tained, the mortgage remains, but if 
the appeal is dismissed, the mort- 
gage becomes void). 

79. See cases infra note 81. 

[a] Original intention of parties. 
—To constitute a mortgage the con- 
veyance must be originally intended 
between the parties as a security for 
money or aS an encumbrance merely. 
Lokerson v. Stillwell, 138 N. J. Eq. 357 
Crane v. Bonnell, 2 N. J. Eq. 264. 
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redemption and foreclosure, thus including the es- 
sential characteristics of a mortgage,®° will suffice 
to stamp the character of a mortgage upon the 


transaction.®! 


[§ 18] 2. Mortgage or Conditional Sale—a. In 
A mortgage of real property is distin- 
guished from a conditional sale by the fact that 
the former is merely security for the payment of a 


General. 


See supra § 1. 

81. U. S—Humboldt F. Ins. Co. v. 
WwW. H. Ashley Silk Co., 185 Fed. 54, 
107 CCA 274; Flagg v. Mann, 9 F. Cas. 
No. 4,847, 2 Sumn. 486. 

Ala.—Stollenwerck v. Marks, 188 
Ala. 587, 65 S 1024, AnnCas1917C 981; 
Newlin v. McAfee, 64 Ala. 357; Mer- 
vine v. White, 50 Ala. 388. 

Ark.—Farrow v. Farrow, 136 Ark. 
140, 206 SW 134; Berard v. Fitz- 
patrick, 134 Ark. 190, 203 SW _ 1089. 

Cal.—Barroilhet v. Battelle, 7 Cal. 
450. 

Ga.—Missouri State L. Ins. Co. v. 
Barnes Constr. Co., 147 Ga. 677, 95 
SE 244; Scott v. Hughes, 124 Ga. 1000, 
53 SE 453; Horton v. Murden, 117 
Ga. 72, 43 SE 786; Gibson v. Hough, 
60 Ga. 588. 

Ind.—Snyder v. Bunnell, 64 Ind. 
403; Gambril v. Doe, 8 Blackf, 140, 
44 AmD 760. 

Ky.—Moore v. Williamson, 192 Ky. 
790, 234 SW 732; Hurst v. Winchester 
Bank, 154 Ky. 358, 157 SW 685; Bul- 
lock v. Grinstead, 95 Ky. 261, 24 SW 
867, 15 KyL 668. Compare Hutchin- 
son v. Irvin, 1 Ky. Op. 348 (holding 
that to constitute a mortgage or deed 
of trust the right of property must 
be changed and the title vested in 
the grantee or vendee). : 

Mich.—Campau v. Chene, 1 Mich. 
40.0. 

Mont.—Muth v. Goddard, 28 Mont. 
237, 72 P 621, 98 AmSR 553; Butte 
First Nat. Bank v. Bell Silver, etc., 
Min. Co., 8 Mont. 32, 19 P 403 [aff 
156 U. S. 470, 15 SCt 440, 39 L. ed. 
age 

Wt Y.—Decker v. Leonard, 6 Lans. 
264; Preston v. D’Ambrosio, 46 Misc. 
523,95 NYS 70. 
NonC=—Mlyv. Norman, 175 IN. 'C. 
294, 95 SE 548; Strouse v. Cohen, 113 
N. C. 349, 18 SE 323. 

N. D.—Jordan v. Donovan, 42 N, D. 
641, 172 NW 838. 

Okl.—Beindorf v. Thorpe, 90 Okl. 
191, 203 P 475; Harn v. Missouri State 
L: Ins. Go., 70 Okl.120,.173 PB 214. 

Or.—Purdy v. Underwood, 87 Or. 
56, 169 BP 536. 

S. C.—Hinson v. Lancaster Mercan- 
tile’ Co., 117° SiC. 353, 109-SH 118. 

Utah.—Dupe v. Rose, 10 Utah 305, 
Beek Dols 

Wash.—Marsh v. Wade, 1 Wash. 
538, 20 P 578. 

Wis.—Walton v. Cody, 1 Wis. 420. 

Alta.—Foster v. International Type- 
setting Mach. Co., 14 Alta. L. 542, 47 
DomLR 329, [1919] 2 WestWkly 652. 

Man. — Credit Foncier Franco- 
Canadien v. Andrew, 9 Man. 65. | 

[a] Rule applied: (1) To an in- 
strument the first words of which 
were “This mortgage, made this the 
18th day of September, 1915,” and 
in several other places therein it is 
described as “this mortgage,” indicat- 
ing that it was the intention of the 
parties that the instrument be con- 
strued to be a mortgage. Massillon 
Engine, etc., Co. v. Burnett, 19 Ga. A. 
487, 91 SE 786. (2) To an instrument 
which recited “I doth hereby agree, 
and doth agree to give unto” a named 
person a mortgage on certain de- 
scribed real estate “to have and to 
hold the said property to secure the 
said’ person as surety on such note, 
to be void on condition that the 
maker cause the note to be paid, con- 
stituted a mortgage, and not a mere 
promise to mortgage. Bray y. Blli- 
son, 83 SW 96, 26 Kyl 1039. 

[b] Use of the word “mo: age’’ 
or “mortgaged.”’—(1) The term ‘‘mort- 
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[§§ 17-19 


debt, or for the performance of some other condi- 
tion, while the latter is a purehase of the land for 
a price paid or to be paid, to become absolute on 


the occurrence of a particular event, or is a pur- 


gaged,’ used in an _ instrument 
whereby a debtor agreed that certain 
property should be mortgaged as se- 
curity for the payment of a debt, 
has a definite and certain meaning 
in itself, and, when used in connec- 
tion with the phrase “as security for 
the payment of a debt,” a mortgage 
is clearly intended. Barroilhet v. 
Battelle, 7 Cal. 450. (2) The term 
“mortgage,’’ used in a writing, indi- 
cates a lien, and is enforceable with- 
out the addition of other formal 
words, and the expression ‘a ‘lien’ 
is created to secure the performance 
of an obligation’? is equivalent to 
meaning that the thing is mortgaged. 
Bullock vy. Grinstead, 95 Ky. 261, 24 
SW 867, 15 KyL 6638. (3) The word 
“mortgage’ expresses the nature of 
the contract of mortgage as clearly 
as the term “deed” or “grant,” and 
therefore an instrument which recites 
that the grantor does thereby mort- 
gage certain property is a mortgage. 
Mervine v. White, 50 Ala. 388. (4) 
The word ‘‘mortgages’” has only one 
Signification in Washington, popular 
or otherwise, which is security for 
debt or obligation, so that the use 
of the word ‘‘mortgages” in an in- 
strument is sufficient to render the 
mortgage valid, although the words 
purporting to grant, sell, and convey 
are omitted. Marsh v. Wade, 1 Wash. 
538, 20 P 578. 

{c] “First mortgage debenture,” 
which specifically charged the assets 
of the company with payment of the 
amount and contained the words “but 
so that the Company is not to be at 
liberty to create any mortgage or 
charge on its property ranking in 
priority to or pari passu with this 
debenture,’ is a mortgage within 
purview of act giving priority to 
mortgagees. Foster v. International 
Typesetting Mach. Co., 14 Alta. L. 
542, 47 DomLR 329, [1919] 2 West 
Wkly 652. 

{d] An instrument, giving a lien 
for advances on crops to be raised, 
is also a mortgage by reason of pro- 
vision that if sufficient crops are not 
raised the paper is to be considered 
a mortgage on described lands. Ely 
v. Norman, 175 N. C. 294, 95 SE 543. 

{e] Where mortgages in form 
chattel mortgages conveyed several 
elevators and appurtenances situated 
on the rights of way of certain rail- 
roads, under lease arrangements 
with the railroads, the property be- 
ing chattels real, the mortgages 
should be regarded as mortgages of 
real estate, and are, therefore, not 
objectionable because the _ statu- 
tory requirements respecting chattel 
mortgages had not been complied 
with. Lindley v. Ross, 200 Fed. 733. 
MeO © HA Neils : 

[f] The habendum clause in a 
mortgage is subordinate to, and con- 
trolled by, the premises, and only 
describes the tenure by which the 
property therein granted and con- 
veyed is to be held; and thus, where 
real estate is described in the grant- 
ing part and no personal property 
has been conveyed by the parties, the 
habendum clause will not suffice to 
supply the omission and render the 
instrument achattel mortgage. Hum- 
boldt'e. Ins: Co. ve"Wr He Aishley 
Silk Co., 185 Fed. 54, 107 CCA 274. 

[g] A contract for deed, executed 
by defendant to plaintiff, covering a 
certain tract of land, under all the 
circumstances of the case held to be, 
as a matter of law, in the :nature 


“e 


chase of the property accompanied by an agreement 
to resell to the grantor in a given time, and for a 
stipulated price.® 

[§ 19] b. Intention of the Parties to Govern. 


2 


of a mortgage. Jordan v. Donovan, 
42 N. D. 641, 172 NW 838. 

{h] Rule not applied.—(1) A note 
given for the purchase money of 
land, reciting that the land is ‘‘to 
stand as collateral security” for its 
payment, is not a mortgage, nor in 
the nature of one. Rogers v. James, 
33 Ark. 77. (2) Where one entered 
into a written contract for the pur- 
chase of fruit trees which recited 
that he was the owner of a certain 
number of acres, and that “for the 
payment of the price of the trees 
he bound himself, his heirs, assigns, 
and grantees of and to the aforesaid 
land,” and afterward acquired title 
to the same acreage in the section 
described in the contraction, although 
not of the same technical descrip- 
tion as the acreage therein described, 
an intent to charge the land could not 


be inferred from the words above 
quoted. Stark v. Royce, 44 Wash. 
287, 87 P 340. ‘ : 


82. U. S.—Bentley v. Phelps, 3 F. 
Cas.. No. 1331, 2 Woodb. & M. 426. 

Ala.—Kennedy v. Sorsby, 209 Ala. 
188, 95 S 891; Martin v. Martin, 123 
Ala. 191, 26 S 525. 

Ark.—Dicken v. Simpson, 117 Ark. 
304, 174 SW 1154; American Morte. 
Co, v. Williams, 103 Ark. 484, 145 SW 
234; Land v. May, 73 Ark. 415, 84 
SW 489. 

Ill.— Chapman vy. Ogden, 80 Ill. 515. 

Ind.—Beidelman vy. Koch, 42 Ind. 
A. 423, 85 NE 977. 

Iowa.—Cullen v. Butterfield, 178 
Iowa 621, 160 NW 125. 

Ky.—Carr v. Morrison, 178 Ky. 683, 
199 SW 783; Vanderpool v. Vander- 
pool, 163 Ky. 742, 174 SW 727; Hurst 
v. Winchester Bank, 154 Ky. 358, 157 
SW 685; Tucker v. Witherbee, 130 
Ky. 269, 113 SW 123. 

La.—U. 8S. Safe Deposit, etc., Bank 
v. Barrett, 10 La. A. (Orleans) 159. 

Mo.—Turner v. Kerr, 44 Mo. 429; 
Frost Mfg. Co. v. Springfield Fdy., 
etc., Co... 79- Mo.. A, 652. 

Nev.—Southern Pac. Co. v. Miller, 
39 Nev. 169. 154 P 929. 

N. Y.—Mooney v. Byrne, 163 N. Y. 
86, 57 NE 163; Conover v. Palmer, 
123 App. Div. 817, 108 NYS 480. 

N. D.—Sherwin v. American Loan, 
ete:, Co.,.42 N. D.< 3889, 173, NW_758. 

. Oh.—Slutz v. Desenberg, 28 Oh. St. 
ree 

Or.—Harmon vy. Grants Pass Bank- 
ing, etc.,,.Co.,<60° Or. 69> 118 | Ess. 

Philippine.—Racca v. Viloria, 26 
Philippine 120; Falcon v. Barretto, 26 
Philippine 72; Tuazon v. Goduco, 23 
Philippine 342; Cumagun v. Allingay, 
19 Philippine 415; Mortera v. Mar- 
tinez, 14 Philippine 541; International 
Banking Corp. v. Martinez, 10 Philip- 
pine 252. 

Porto Rico.—Monagas vy. Albertucci, 
17 Porto Rico 684; Rivera v. Miranda, 
10 Porto Rico 224. 

S. C.—Brockington v. Lynch, 119 
Si Cr 2iscdt 20S heO ae 

Tex.—Blake v. Lowry, 43 Tex. Civ. 
A.17, 93° SW: bal. 

Wash.—Conner v. Clapp, 37 Wash. 
PS) Sit RR 2S AS) 

Eng.—Perry v. Meddowcroft, 4 
Beav. 197, 49 Reprint 314. 

Pau un v. Wilkes, 8 CanLJ 

“A mortgage and a conditional sale 
are said to be nearly allied to each 
other, 
being defined to consist in this: that 
the former is a ‘security for a debt,’ 
while the latter is a purchase accom- 
panied by an agreement to re-sell 
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For later cases, developments and changes in the.law see cumulative Annotations, same title, page and note number, 
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the difference between them — 


§§ 19-21] 


Whether a deed of land executed with an agree- 
ment to reconvey on stipulated terms shall be con- 
strued as a salesor as a mortgage depends on the 
actual intention of the parties at the time,** and 
this intention is to be gathered from the facts and 
circumstances attending such transaction and the 
situation of the parties, as well as from the written 
evidences of the contract between them.** 
where the instrument contains the exact terms 
agreed on by the parties, and does express their 
intent and meaning, the fact that they thought it a 
mortgage, while it was in fact a conditional sale, 
will not change its character or effect.8° And where, 
by the original intention of the parties, the trans- 
action was a conditional sale, no subsequent event 
short of a new agreement between them can convert 
And while a contract for re- 
purchase, made ‘contemporaneously with a convey- 
ance of real estate, absolute in form, is sometimes 
strong evidence tending to show that the conveyance 
was intended to be a mortgage, yet where it appears 
that the parties really intended an absolute sale 
and a contract allowing the vendor to repurchase 
the property, that intention must control.*’ 


it into a mortgage.®® 


on particular terms.’ Turner v. Kerr, 
44 Mo. 429, 431 [quot Holladay v. 
Willis, 101 Va. 274, 279, 43 SE 616]. 

[a] Dilustrations. = (4 Where B 
conveyed his equity of redemption in 
certain real estate to A, and the at- 
torney of the latter gave B a memo- 
randum in writing that he would 
procure from A an agreement to sell 
B the premises on payment of a 
specified sum, but no such agreement 
was executed, it was held that this 
transaction was not a mortgage, but 
at most an agreement to sell, and 
subject to the incidents of such an 
agreement. Chapman v. Ogden, 30 
Tll. 515. (2) But where certain trus- 
tees conveyed to A, and took back 
from him a covenant to erect build- 
ings on the property of a certain 
value, or, in default thereof, that he 
would reconvey, it was held to be a 
mortgage for the amount stipulated 
as the value of the buildings, and 
that subsequent purchasers and en- 
cumbrancers were entitled to redeem. 
O’Reilly v. Wilkes, 8 CanLJ 135. 

[b] “Pacto de retro” and mortgage 
distinguished.—The right to repur- 
chase and obligation to sell back to 
vendor, included in a “pacto de retro,” 
do not accord with stipulation of a 
mortgage, for the vendee as soon as 
rights of dominion are consolidated 
as prescribed by law may dispose of 
property as absolute owner, and with- 
out restriction. Tuazon v. Goduco, 23 
Philippine 342. See Falcon vy. Bar- 
retto, 26 Philippine 72; Mortera v. 
Martinez, 14 Philippine 541; Rivera 
v. Miranda, 10 Porto Rico 224; and 
generally Modern Civil Law § 155. 

83. See cases infra this section; 
and infra §§ 20-28. 

84. U. S.—Monagas v. Albertucci, 
2850.8. 81) 35 SCt 95, 59° L. ed. 139; 
Horbach -v. Hill, 112 U. S. 144, 5 SCt 
81, 28 L. ed. 670; Russell v. Southard, 
12 How. 139, 13 L. ed. 927. 

Ala.—Nelson v. Wadsworth, 171 
Ala. 603, 55 S 120; Daniels v. Lowery, 
92 Ala. 519, 8 S 352; Adams v. Pil- 
cher, 92 Ala. 474, 8 S 757; Hiland v. 
Radford, 7 Ala. 724, 42 AmD 610. 

Ark.—Dicken v. Simpson, 117 Ark. 
804, 174 SW 1154; American Mortg. 


Co. v. Williams, 103 Ark. 484, 145 
SW 234. 
Ga.—Dewit v. Bozeman, 17 Ga. A. 


666, 87 SE 1100. 
Ida.—Keane v. Kibble, 28 Ida. 274, 


154°P 972. 
Ill.—Jeffery v. Robbins, 167 Ill. 
375, 47 NE 725; Silsbe v. Lucas, 36 


Ill. 462. 

Ind.—Wolfe v. McMillan, 117 Ind. 
587, 20 NE 509; Beidleman v. Koch, 
42 Ind. A. 423, 85 NE 977. 

Iowa.—Cullen v. Butterfield, 178 
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sale.8? 


Iowa 621, 160 NW 125: Bigler v. 
Jack, 114 Iowa 667, 87 NW _ 700; 
Hughes v. Sheaff, 19 Iowa 335. 

Kan.—Yost v. Hays City First Nat. 
Bank, 66 Kan. 605, 72 P 209. 


Ky.—Lunsford v. Colwell, 199 Ky. 
326, 250 SW 993. 

La.—Ransonet v. Menard, 145 La. 
573, 82.S 707. 

Md.—Krieg v. McComas, 126 Md. 
377, 95 A 68. 

Minn.—King v. McCarthy, 50 Minn. 
222, 52 NW 648. 

Mo.—Phillips vy. Jackson, 240 Mo. 
810, 144 SW 112. : 

Mont.—Gassert v. Bogk, 7 Mont. 


585, 19 P 281, 1 LRA 240. 
N. D.—Sherwin v. American Loan, 


etc, .Co., 42, sN. D889, 173 INIW = 58. 
Okl.—Harn v. Missouri State L. 
LS OOM eC O MO Kid) eli oes Shan, 3 Ta 


Fawcett v. McGahan-McKee Lumber 
Co., 89 Okl. 68, 134 P 388. 
Or-— Stephens v. Allen, 11 Or. 188, 


Philippine.—Feliciano vy. Limjuco, 
41 Philippine 147. 

Tenn.—Bennet v. Holt, 2 Yerg. 46, 
24 AmD 455. 

Tex.—Hume v. Le Compte, (Civ. 
A.) 142 SW 934; Moorhead v. Elli- 
son, 56 Tex. Civ. A. 444, 120 SW 1049. 

Va.—Holladay v. Willis, 101 Va. 
274, 48 SE 616. 

W. Va.—Gibson v. Hopkins, 80 W. 
Va. 756, 93 SE 826; Sadler v. Taylor, 
49 W. Va. 104, 38 SE 583. 

Wis.—Smith v. Crosby, 47 Wis. 
160. 2 NW 104. 

Particular tests for determining 
see infra §§ 21-27. 

85. Hershey v. Luce, 56 Ark. 320, 
19 SW 963, 20 SW 6. 


86. Miller v. Yturria, 69 Tex. 549, 
7 SW 206; Sadler v. Taylor, 49 W. 
Va. 104, 38 SE 583. 
eG Hanford v. Blessing, 80 Ill. 

88. See cases infra note 89; and 
eM Stas Evidence §§ 1459, 1487, 

soo" Ill.—Silsbe v. Lucas, 36 Il. 

Kan.—Wiswell  v. Simmons, 177 


Kan. 622, 625, 95 P 407 [cit Cyc]. 
Minn.—Buse v. Page, 32 Minn. 111, 
19 NW 736, 20 NW 95. 
Miss.—Reddy v. Aldrich, 11 S 828. 
Mont.—Gassert v. Bogk, 7 Mont. 
585, 19 P 281, 1 LRA: 240. 
Va.—Chapman y. Turner, 1 Call 
(5 Va.) 280. 1 AmD 514, 
Wash.—Mittlesteadt vy. Johnson, 75 
Wash, 550, 136 P 214. 
Eng.—Alderson v. White, 2 De G. 
& J. 97, 59 EngCh 97, 44 Reprint 924; 
O’Reilly _v. O’Donoghue, Ir. R. 10 
Eq. 73; Williams v. Owen, 5 Myl. & 


Sa 3038, 46 EngCh 274, 41 Reprint 
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[§ 20] c. Presumption from Face of Papers. 
There is always a presumption that a deed con- 
veying land was intended by the parties to have 
just the iegal effect that appears on its face.** 
Hence, where the papers show on their face a pur- 
chase of land and an agreement for a resale, it is 
necessary in order to change the effect of the trans- 
action to that of a mortgage that the evidence 
afforded by the face of the papers be overcome by 
testimony showing that it was not designed to be a 


[§ 21] d. Tests for Determining Character of 
Transaction—(1) Existence of Debt or Loan. 
there can be no mortgage without a debt or some 
other obligation to be secured by it,®° if the evi- 
dence shows that there was no debt or loan of money 
existing between the parties at the time of the con- 
veyance, or created contemporaneously with it, or 
if it appears that a preéxisting debt was regarded 
and treated by the parties as extinguished or dis- 
charged by the conveyance, this is strong proof 
that the transfer of the land was intended as a 
conditional sale and not by way of a mortgage.®* 
On the other hand, if the evidence shows the ecrea- 


Since 


Ont.—Bostwick v. Phillips, 6 Grant 
Ch. 427. 

90. See infra § 196 et seq. 

91. U. S.—Monagas v. Albertucci, 
235, U.S. $1,535 SCt, 95,°59_L.,. eds 139); 
Conway v. Alexander, 7 Cranch 218, 
3 L. ed. 321. 

Ala.—Stollenwerck v. Marks, 188 
Ala. 587, 65 S 1024, AnnCas1917C 981. 

Ark.—American Mortg. Co. v. Wil- 
liams, 103 Ark. 484, 145 SW 234. 


Cal.—Manasse vy. Dinkelspiel, 68 
Cal. 404, 9 P 547, 
47 Fla. 295, 


Fla.—Smith v. Hope, 
35 S865. 

Ga.—Cope v. Savannah Mut. Loan 
Assoc., 24 Ga. 46. 

Ill. Joliet v. Alexander, 194 Ill. 
457, 62 NE 861; Carroll v. Tomlinson, 
192 Ill. 398, 61 NE 484; 
Chandler, 190 Ill. 584, 60 
Burgett v. Osborne, 172 Ill. 
NE 206; Freer v. Lake, 115 Ill. 662, 
4 NE 512; Eames v. Hardin, 111 Ill. 
634; Rue v. Dole, 107 Ill. 275. 

Iowa.—Bridges v. Linder, 60 Iowa 
190, 14 NW 217. 


Kan.—Hoyt v. Union Nat. Bank, 
Do Kan 16iwe cece Lote Scandi, 
Farmers’, etc., Bank vy. Kackley. 88 
Kan (0a lat, .P 26398) eh abril gue. mv. 


Cherokee, etc., Coal, etce., Co., 69 Kan. 
133. 07. P 584; 

Ky.—Sheffield v. Hurst, 104 SW 
350, 31 Kyl 890; Hall v. Lee, 6 Ky. 
Op. 366. 

Mich.—Blumberg vy. Beekman, 121 
Mich. 647, 80 NW 710; Stahl vy. 
Dehn, 72 Mich. 645, 40 NW 922. 

Miss.—Thomas y. Holmes County, 
67 Miss. 754, 7 S 552. 

Mo.—Burke vy. Murphy, 275 Mo. 
397, 205 SW 32; Branham vy. Peltzer, 
177 SW 3738; Donovan v. Boeck, 217 . 
Mo. 70, 116 SW 543; Duell v. Leslie, 
207 Mo. 658, 106 SW 489; Worley v. 
Dryden, 57 Mo. 226. 

Mont.—Gassert v. Bogk, 7 Mont. 
5855 19S 281k RAW 240.5 ate att) 
Wig Sh ok th al ey ise Ges es laamods cee 

N. CG.—Coxe v. Carson, 169 N. 
132, 85 SH 224. 

Hee nee v. Desenberg, 28 Oh. St. 

Okl.—F arrow v. Work, 39 Okl. 734, 
1367, P 2739. 

Or.—Ontario First Nat. Bank v. 
Seaweard, 78 Or. 567, 152 P 883: 
Bickel v. Wessinger, 58 Or. 98, 113 
P 384; Backhaus v. Buells, 43 Or. 
SoS te eo CO (oe oan 

Porto Rico.—Rivera v. Puente, 3 
Porto Rico Fed. 293. 

S.. C.—Brockington v. Lynch, 119 
S., C: 5273, 112) SH) 94°" Mrancis;_v. 
Francis, 78 S. C. 178, 58 SE 804. 

96 ne Hickman v. Quinn, 6 Yerg. 

Tex.—Howard v. Kopperl, 74 Tex. 
494, 5 SW 627; Hubby v. Harris, 69 
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tion of a debt between the parties at the time of 
the conveyance, which they recognize as a subsisting 
liability, or that a preéxisting debt or obligation 
on the part of the grantor was not intended to be 
satisfied or canceled by the transfer of the land, 
but only to be secured by it, the conveyance should 
be held and treated as a mortgage.°? But the fact 
that the right of redemption depends on payment 
of a larger sum than the original loan does not 
necessarily make the transaction a mortgage under 
a statute which defines a conditional sale as an 
agreement, whereby the vendor reserves to himself 
the power of taking back the thing sold by restor- 
ing the price paid for it.% 

[§ 22] (2) Obligation or Option to Pay Money. 
The absence of a personal obligation on the part 
of the grantor to pay the money, which would en- 
title him to a reconveyance of the property, does 
not furnish a conclusive test to determine whether 


the transaction was a mortgage or a conditional. 


sale.°* But the fact that there was no covenant 
or promise or undertaking on his part to make such 
payment is evidence, entitled to considerable weight, 
that the conveyance was not intended as security for 
a debt or obligation.°°> Hence as a general rule, if 
the arrangement between the parties left it optional 
with the grantor to pay the money and recover his 
land, or to abandon it to the grantee, the transaction 
should be held a conditional sale; but if it imposed 


Tex. 91, 3 SW 558; Alstin v. Cundiff, 


52 Tex. 453; Gartman v. Brannon,| N. S. 7 
(Civ. A.) 270 SW 255; Mansfield v. Ont.—Peterkin 
Orange Inv. Co., (Civ. A.) 260 SW]Ont. A. 429; 


Grant Ch. 417 
33. 


307; Masterson v. Ginner’s Mut. Un- 
_derwriters’ Assoc., (Civ. A.) 222 SW 
263; Wedgworth v. Pope, (Civ. A.) ] v. 
196 SW 621; Parks v. Sullivan, (Civ. 
as depriving 
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N. S.—Robinson v. Chisholm, 27 
4, 


Fink vy. Patterson, 8 


U. S. Safe Deposit, etc., 
Barrett, 10 La. A. 
(where the only incident relied upon 


the instrument of 


ee 


[§§ 21-24 


on the grantor an obligation to make the payment, 
such as the grantee could enforce by an action at 
law or by foreclosure proceedings, it must be taken 
as a mortgage.°° 

[§ 23] (8) Possession and Management of Prop- 
erty. In cases of doubt,” the fact that the grantor 
continues in the possession and enjoyment of the 
premises may be taken as an indication that the 
conveyance was intended as a mortgage, while the 
transfer of possession to the grantee will tend to 
show that it was meant as a sale.% But this is 
not a conclusive circumstance and the transaction 
may be held a mortgage, on other sufficient onda 
although the grantee was put into possession.®® It 
has also been held that if, after the expiration of 
the time during which the grantor had a right of 
repurchase, he allows the grantee to sell the prop- 
erty to a stranger, and sees the latter enter and 
improve, without any claim of a right to redeem 
on his part, this will be evidence that he considered 
the original transaction as a sale and not a mort- 
age.+ 
eof¢ aay (4) Pinaaidial Cireunistances "of Graton 
If the grantor was severely pressed for money at 
the time of the transfer, so as not to be able to exer- 
cise a perfectly free choice as to the disposition of 
his property, and raised the sum needed by con- 
veying the property in fee with a right of repur- 
chase, his necessitous condition, especially in connec- 


ae Kan. 167,222 P 127. 
y.—Carr v. Morrison, 178 Ky. 683, 

199. Sw 783; Charles v. Thacker, 167 
Ky. 835, 181 SW 611. 

Mich.—Gogarn vy. Connors, 188 
Mich. 161, 153 NW 1068. 

N. H.—Hebron v. Centre-Harbor, 
TAVIN Eo ale 

N. D.—Smith v. Hoff, 23 N. D. 37, 


McFarlane, 9 


Bank 
(Orleans) 159 


its 


A.) 152 SW 704. 

W. Va.—Farley v. Forster, 96 W. 
Va. 652, 123 SE 599; Gibson v. Hop- 
kins, 80 W. Va. 756, 93 SE 826; Sad- 
ler v. Taylor, 49 W. Va. 104, 38 SE 583. 

Wis.—Cawley v. Kelley, 60 Wis. 
315, 19 NW 65. 

92. Ala.—Parmer v. Parmer, 88 
Ala. 545, 7 S 657 [dist Moseley v. 
Moseley, 86 Ala. 289, 5 S 732; Micou 
v. Ashurst, 55 Ala. 607]; Vincent v. 
Walker, 86 Ala. 333, 5 S 465. 


Ark.—Berard v. Fitzpatrick, 134 
Ark. 190, 203 SW 1039; American 
Mortg. Co. v, Williams, 103 Ark. 484, 
145 SW 234. 

Colo.—Hawkins y. Elston, 58 Colo. 
400, 146 P 254. 

Fla.—Connor v. Connor, 59 Fla. 


467, 52 S 727. 

Ill.— Harbison v. Houghton, 41 Ill. 
522. 

Ind.—Greenwood Bldg., etc., Assoc. 
v. Stanton, 28 Ind, A. 548, 63 NE 574. 

Ky.—Lunsford v. Colwell, 199 Ky. 
326, 250 SW 993; Scholl v. Hopper, 
SAP ISVeseSio5 LL OS Wi On DUCE avi, 
Witherbee, 130 Ky. 269, 113 SW 
123; Oldham v. Halley, 2 J. J. Marsh. 
113; Jenkins v. Stewart, 16 SW 356, 
13 Kyl 112. 

Mich.—Sowles v. Wilcox, 127 Mich. 
166, 86 NW 689. 

Mo.—Branham v. Peltzer, 177 SW 
373; Phillips v. Jackson, 240 Mo. 310, 
144 SW 112; Duell v. Leslie, 207 Mo. 
658, 106 SW 489, 

58 | Or. 


Or.—Bickel vy. 
98, 113° PY 34: 

Porto Rico.—Western Plectric Co. 
v. Mayaguez Electric Light Co., 1 
Porto Rico Fed. 309; Monagas y. Al- 
bertucci, 17 Porto Rico 684. 

S. C.—Francis v. Francis, 78 8S. C. 
178, 58 SE 804. 

Tex.—Gartman y. Brannon, (Civ. 
A.) 270 SW 255; Parks vy. Sullivan, 
(Civ. A.) 152 SW 704. 

Va.—Earp v. Boothe, 24 Gratt. (65 
Va.) 368. 

W. Va.—Gibson v. Hopkins, 80 W. 
Va. 756, 93 SE 826. 


Wessinger, 


effect as a sale is the recital therein 
that the vendor, in order to exercise 
the right of redemption, is required 
to repay not only the purchase price, 
but also six per cent interest thereon 
from the date of the act, a mortgage 
is not thereby established). 

94. U. S.—Russell v. Southard, 12 
ELOWo doo anls: Te vednr a eile 

Ind.—White v. Redenbaugh, 41 
Ind. A. 580, 82 NE 110. 

Minn.—Niggeler  v. 
Minn. 118, 24 NW 369. 

N. Y.—Mooney v. Byrne, 163 N. Y. 
86, 57 NE 163; Macauley v. Smith, 
132 N. Y. 524, 30° NE 99%, 28 AbbN 
Cas 276 [rev 57 Hun 585, 10 NYS 
578]; Decker v. Leonard, 6 Lans. 264. 

Vt.—Wing v. Cooper, 37 Vt. 169. 

fal Even without a covenant or 
promise to repay the money, the 
transaction may be held to be a 
mortgage, if other circumstances in 
the case show that to have been the 
intention of the parties. Decker v. 
Leonard, 6 Lans, (N. Y.) 264; Wing 
v. Cooper, 37 Vt. 169. 

95. U. S—Conway v. Alexander, 
7 Cranch 218, 3 L. ed. 321. 

Ind.— White _ v. Redenbaugh,, 41 
Ind. A.°580, 82 NE 110. 

Minn.—Heaton v. Darling, 66 Minn. 
262, 68 NW 1087; Niggeler v. Maurin, 
34 Minn. 118, 24 NW 369. 


Maurin, 34 


Oh.—Stratton vy. Sabin, 9 Oh. 28, 
39 AmD 418. 

Tex.—Parks y. Sullivan, (Civ. A.) 
152 Sw 704. 

Utah.—Smyth v. Reed, 28 Utah 


262, 78 P 478, 
See also cases infra note 96. 


96. Ga.—dJay v. Whelchel, 78 Ga. 
786, 3 SE 906. 
Ill. Carpenter v. Plagge, 192 Ill. 


82, 61 NE 530; Gibbs v. Union Mut. 
i. Ins.’ Co:, 123 Ill, 136, 13, NE 842; 
Ranstead v. Otis, 52 Dll. 30; Hickey 
v. Barrett, 212 Ill. A. 86. 

lowa.—Stroup v. Haycock, 56 Iowa 
729, 10 NW 257. 


Kan.—Hoyt’ v. Union Nat. Bank, 


135 NW 772, AnnCas1914C 1072. 
Or.—Ontario First Nat. Bank v. 

Seaweard, 78 Or. 567, 152 P 883. 
Porto Rico.—Grau vy. Valdecilla, 5 


Porto Rico Fed.) 3388;) Rivera Vv. 
Puente, 3 Porto Rico Fed. 293. 
S. C.—Reid v. Gambill, 125 S. C.+ 


187, 118 SE 308; _Brockington wv. 
Lynch, 119 S. C. 273, 112 SH 94. 

Tex.—Berryman v. Schumaker, 67 
Tex. 312, 3 SW 46; Calhoun v. Lump- 
kin, 60 Tex. 189. 

Ont.—Hawke vy. Milliken, 12 Grant 
Ch. 236, 

97. See also infra § 28. 

$8. Md.—Hopper v. Smyser, 90 
Md. 3638, 45 A 206. 

N. Y.—Decker v. Leonard, 6 Lans. 
Alber- 
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Tex. 91, 
Wis.—Hunter v. Maanum, 78 Wis. 

656, 48 NW 51. 
Eng.—Neal v. Morris, Beatty 597. 


Rico.—Monagas v. 
tucci, 17 Porto Rico 684. 

S. C.—Haselden v. Hamer, 
178, 81 SE 424. 

Tex.—Hubby v. Harris, 68 
3 ay 558. 


Ont.—Fallon v. Keenan, 12 Grant 
Ch. 388. 
[al Possession taken by grantee 


—A conveyance will be considered a 
conditional sale, with right of the 
grantor to repurchase on payment of 
what he owed the grantee, as claimed 
by the latter, and not a mortgage, as 
claimed by the grantor, the grantor 
retaining no possession or ,control 
of the premises, but the grantee se- 
lecting the tenants, paying taxes, 
making repairs and improvements, 
and kéeping no account, and there 
being no recognition of a continuing 
debt, payment, or offer of or demand 
for payment, of principal or interest. 
Hopper v. Smyser, 90 Md. 363, 45 A 
206. And see infra §§ 104-106. 

99. Clark v. Landon, 90 Mich. 83, 
51, NiW. 357. 

1. Conway v. Alexander, 7 Cranch 
(U: S.) 218,-3 L. ed. 321, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 24-28] 


tion with the inadequacy of the price, will go far to 
- show that a mortgage was intended.? fis 

[§ 25] (5) Mutual Remedies of Parties. 
termine whether a given transaction was a ‘mortgage 
or a conditional sale, it is proper to inquire: whether 
the remedies of the parties are mutual and recipro- 
If the grantor has all the remedies of a mort- 
gagor, ineluding the right to redeem, and the grantee 
all the remedies of a mortgagee, including the right 
to enforce payment of the debt and to foreclose, 
the deed operates as a mortgage, whatever may be 


eal. 


its form. 


[§ 26] (6) Previous Negotiations of the Parties. 
If it is shown that the negotiations between the par- 
ties which culminated in the giving of a deed, with 
an agreement to reconvey, contemplated the creation 
of a mere security for a debt and especially if the 
grantee explicitly consented to take a mortgage on 
the property, this will be strong evidence that the 
transaction’ was not intended as a conditional sale.* 
On the other hand, if it appears that there was no 
negotiation between the parties respecting a loan 


- 2. Conway v. Alexander, supra; 
MelIver v. Roberts, (Ark.) 165 SW 
273; Nolan v. Benninghoff, 64 Mont. 
68, 208 P 905, 907 [quot Cyc]; Sher- 
win v. American Loan, etc., Co., 42 
N. D. 389, 173 NW 758. 

3. Borcherdt v. Favor, 16 Colo. A. 
406, 66 P 251; Voss v. Eller, 109 Ind. 
260, 10 NE 74; Brockington vy. Lynch, 
119 S. Cy 273, 112 SE. 94; Goodman 
v. pig eet 2 Ball & B. 275. 

U. S.—Morris: v. Nixon, 1 How. 
118" 11 L. ed. 69; Cowell v. Craig, 79 
Fed. 685. 

Ala.—Winn v. Fitzwater, 151 Ala. 
171, 44 S 97; Rose v. Gandy, 137 Ala. 
329, 34 S 239; Williams vy. Reggan, 
111 Ala. 621, 20 S 614. 

Ark.—Reynolds. v. Blanks, 78 Ark. 
527, 94 SW 694. 

Cal.—Couts v. Winston, 153 Cal, 

686, 96 P 357. 
- Ill._—Halbert v. Turner, 233 Ill. 531, 
84 NE 704; Ewart v. Walling, 42 Ill. 
gue: Bane vy. Pritchett, 223 Till. -A. 
- Iowa.—Keeline v. Clark, 132 Iowa 
360, 106 NW 257. 

Ky.—Frazier v. Frazier, 108 SW 
889, 32 KyL 1339; Veach v. Smith, 
107 SW 234, 32 KyL 851; Garvin v. 


Vincent, 87 SW 804, 27 KyL 1076: 
Timmons v. Center, 43 SW 437, 19 
Kyl 1424. 

Minn.—Evans_v. Thompson, 89 
Minn. 202, 94 NW 692. 

Miss.—Klein v. McNamara, 54 


Miss. 90. 

Mo.—Stephens v. Stephens, 232 SW 
979; Chance v. Jennings, 159 Mo. 544, 
61 SW 177; Cobb v. Day, 106 Mo. 278, 
17 SW 323. 

Mont.—Gassert v. Bogk, 7 Mont. 
585, 19 P 281, 1 LRA 240. 

: Nebr.—Fahay v. State Bank, 1 
Nebr. (Unoff.) 89, 95 NW 505. 

N. Y.—Macauley v. Smith, 132 N. Y. 
524, 30 NE 997, 28 AbbNCas 276 [rev 
57 Hun 585, 10 NYS 578]; Robinson 
v. Cropsey, : 6 Paige 480. 

N. C:—Kimborough v. Smith, 17 
N. CG. 558. 


Or.—Hall v. O’Connell, 52 Or. 164, 
95 P-.717, 96 P 1070; Eldriedge v. 
Hoefer, 52° Or. 241, 93 P 246, 94 P 
DOs, 96. P1105. 

Pa.—Reeder vy. Trullinger, 151 Pa. 
287, 24 A 1104. 

Porto Rico.—Monagas y. Alber- 
tucci, 17 Porto Rico 684. 

S. D.—Wilson v. McWilliams, 16 
; s. D. 96, 91 NW. 453. 
‘ Tex.— Gray v. Shelby, 83 Tex. 405, 
18 SW 809; Loving v. Milliken, 59 
Tex. 423. 

Va.—Way v. Mayhugh, 57 W. 
Va. 175, 50 SE 724; Davis v. Dem- 
ming, 12 W. Va. 246. 
_ Compare Nolan v. Gonzaga, 16 
Philippine 306 (holding that, where 
in an instrument of purchase and 
[41 C. J.—19] 
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_ of money, and no proposition made with regard to 
a mortgage, this helps to establish the character 
of the conveyance as a conditional sale.° 

[§ 27] (7) Inadequacy of Price. 
that the consideration passing between the parties 
or the amount agreed on as a condition of a repur- 
chase would be fairly proportioned to the value of 
the property if considered as a debt secured by a 
mortgage thereon, but grossly inadequate as a price 
for the land on an outright sale, this fact, especially 
in connection with other circumstances, tends to 


If it appears 


show that a mortgage was intended and not a con- 


sale of property under pacto de retro, 
the mere reference made therein to a 
mortgage upon the same, stipulated 
in a previous instrument and as se- 
curity for a certain lesser sum, and 
afterward included in another larger 
amount which, according to the 
agreement between the parties, cone 
stitutes the selling price, does not 
prove the existence of a real and 
effective mortgage that may warrant 
a foreclosure action for the collection 
of a certain debt and support a 


proper judgment under such con- 
struction). 

5. Conway v. Alexander, 7 Cranch 
@U.7S) 221853 Li wed. 324; /Bacon\ v. 


National German-American Bank, 191 
. 205, 60 NE 846; Rich v. Doone, 35 


[al] Refusal to take mortgage.— 
Evidence that the grantee in a quit- 
claim deed refused to take a mort- 
gage on the property when. ap- 
proached upon the subject tends to 
show that the deed and his agree- 
ment-to resell were not intended by 
him merely aS a mortgage. Bacon 
v. National German-American Bank, 
191 Ill. 205, 60 NE 846. 

6. U. S.—Conway v. Alexander, 7 
Cranch 218, 3 L. ed. 321; Cowell v. 
Craig, 79 Fed. 685. 

Ind.—White v. Redenbaugh, 41 Ind. 
A. 580, 82, NE 110. 

Iowa.—Bridges v. Linder, 
190, 14 NW 217. 

Ky.—Carr vy. Morrison, 178 Ky. 683, 
199 SW 783; Fulwiler v. Roberts, 80 
SW 1148, 26 KyL 297. 

_ Mo.—Donovan v. Boeck, 217 Mo. 70, 
ae SW 543. 
cr haa v. Byrne, 163 N. Y. 


60 Iowa 


86, Nb NE 1 

Porto Rico.—Monagas -y. Alber- 
tucci, 17 Porto Rico 684. 

S. C—Hodge v. Weeks, 31 S. C. 


276, 9 SE 953 

Ont.—Bullen v. Renwick, 8 Grant 
Ch. 342, 9. Grant-Ch. 202. 

And see infra $ 101. 

7. U. S.—Russell v. Southard, 12 
How. 139, 13 Li. ed. 927; Conway v. 
Alexander, 7 Cranch 218, ‘Suit ed, 321; 


Pioneer Gold Min. Co. v. Baker, 23 
Fed. 258, 10 Sawy. 539; Flage v. 
en: 9 EF. Cas. No. 4,847, 2 Sumn. 


Ala.—Van Heuvel v. Long, 200 Ala. 
27, 75 S 339; Morton v. Allen, 180 
Ala. 279, 60 S 866, LRA1916B 11; 
Irwin v. Coleman, 173 Ala. 175, 55 
S 492; Nelson v. Wadsworth, 171 ‘Ala. 
608, 55 S 120; Rose v. Gandy, 137 
Ala. 329, 34 S 239; Peagler v. Stabler, 
91 Ala. 308, 9 S 157; Cosby v. Bu- 
chanan, 81 Ala. 574, 1 S 898; Doug- 
lass v. Moody, 80 Ala. 66; Turner v. 
Wilkinson, 72 Ala. 361; McNeill v.. 
Norsworthy, 39 Ala. 156; Crews v. 
Threadgill, 35 Ala. 334. 
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ditional sale, but is conclusive.® 

[§ 28] e. Rule in Case of Doubt. In case of a 
deed of land claimed, on the one hand, to operate 
as a mortgage and, on the other hand, alleged to 
have been meant as a conditional sale of the prop- 
erty, if the evidence leaves a substantial doubt. as 
to what was the actual intention and understanding 
of the parties, the courts will generally hold that 
the instrument isa mortgage.? But while this rule 
will be applied in doubtful cases, yet the intention 


Ariz.—Coffin v. Green, 21 Ariz. 54, 
185) P36: 

Ark.—Dicken v. Simpson, 117 Ark, ~ 
304, 174 SW 1154; Gibson v. Martin, 
38 Ark. 207. 

D. C.—Ingersoll v. Tyler, 47 App. 

59. Fila, 


328. 

Fla.—Connor vy. Connor, 

467, 52° S (27;. Hull yw. Burr, 58 -F la, 
432, 471, 50 S 754 [cit Cyc]. 

Ill.—Casper Nat. Bank v. Jenner, 
268 Ill, 142, 108 NE 998; Jeffery v. 
Robbins, 167 IN. 375, 47 NE. 725; 
Keithley v. Wood, 151 Ill. 566, 38 NH 
249 (Pattie 7s) TN AT Sh02) 4 Dwenl tiv 
Blake, 44 Ill. 135; Shultz v. McCarty, 
193 Ill. A. 318; Bennett v. Bennett, 
168 Ill. A. 658; Rankin v. Rankin, 
111,)-T11-- Ay 403 ) Lafh)-216 11. 132) 74 
NE. 763]; Landreth v. Massey, 61 
Ti. A, 147. 

Ind.—White v. Redenbaugh, 41 Ind. 
A, 580, 82 NE 110. 

Iowa.—Cullen.: v. Butterfield, 178 
Iowa 621, 160 NW. 125; Jones v. Gil- 
lett, 142 Iowa 506, 118 NW 314, 121 
NW 5; Barthell v. Syverson, 54 lowa 
160, 6 NW 178;.Trucks y. Lindsey, 
18 Iowa. 504. 

Ky.—Watkins v. Wallace, 206 Ky. 
264, -267 SW 183; Lunsford v. Col- 
well, 199 Ky. 326, 250 SW 993; Bowen 
v. Boughner, 189 Ky. 107, 224 SW 
653; Sutton v. Hardison, 186 Ky. 266, 
216 SW 609; Carr v. Morrison, 178 
Ky.. 683, 199 SW 788; Charles v. 
Thacker, 167 Ky. 835, 181 SW 611; ~ 
Vaughn v. Smith, 148 Ky. 531, 146 
SW 1094; Tucker v. Witherbee, 130 
Ky. 269, 118 SW 123; Sheffield v. Day, 
90 SW 545, 28 Kyl 754; Honore vy. 
Hutchings, 8 Bush 687; Snoddy v. 
Boles, 7 KyL 225, 18 Ky. Op. 607. 

Md. Dougherty v. McColgan, 6 


Mich.—Williams v. Bolt, 170 Mich. 
517, 136 NW 472; Cornell v. Hall, 22 
Mich. - 377. 

Minn.—Niggeler  v. 34 
Minn. 118, 24 NW 369. 

Mo.—Williamson y. Frazee, 294 
Mo. 320, 242.SW 958, 961 [cit Cyc]; 
Phillips v. Jackson, 240 Mo. 310, 144 
SW 112; Brant v. Robertson, 16 Mo. 
129; King v. Greves, 42 Mo. A. 168. 

Mont.—Murray v. Butte-Monitor 
Tunnel Min. Co., 41 Mont. 449, 458, 
110° P 497, -112 P1182" [eit Cyc]; 
Gassert v. Bogk, 7 Mont. 585, 19 P 
281, 1 LRA 240. 

N. J.—Roddy v. Brick, 42 N. J. Ea. 
218, 6 A 806; Crane v. Bonnell, 2 N. J. 


Ea. re 
N. Reet teat 8) v. Byrne, 163 N. Y. 
86, 57 NE 163. 
N. C.—Perry v. Southern Surety 
oon 190 N. C. 284, 129 SH 721. 
37, 


D.—Smith v. Hoff, 23 N. D, 
135 NW 772, AnnCas1914C 1072. 
Or.—Harmon vy: Grants Pass Bank- 
ing, etc., Co., 60 Or. 69, 118 P 188; 


Maurin, 
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of the parties at the time of the transaction is the 
only true test; and when a conditional sale is ¢learly 
established, it will be enforced? And it is also a 
settled rule of equity to adopt that construction 
which will uphold an instrument rather than destroy 
it, and which will work equity between the parties 
and not injustice.® Hence, if the instrument con- 
strued as a mortgage would be void, and the grantee 
would lose his money, and the grantor recover his 
oroperty without repaying money justly due, the 
court, if in doubt on the evidence, will hold the 
transaction to have been a conditional sale.?° 

[§ 29] 3. Mortgage or Assignment for Creditors. 
The distinction between a-mortgage and an assign- 
ment for the benefit of creditors is discussed else- 
where in this work.1+ 

[§ 30] 4. Mortgage or Lease.1? A mortgage can- 
not result from a mere contract or agreement to 
pay a certain rent,'* notwithstanding an order of 
court which, by agreement of the parties, treated 
the lessors as mortgagees.** And where a lease is 
made for a price, it will not be converted into a 
mortgage because the rent is to go in satisfaction 
of a debt.1© But where it appears that a transac- 
tion was a pledge of an interest as security for a 
debt, it will be construed as a mortgage,° although 
in form a deed or lease and designed as such.'? 
A lease for years by indenture, in which the lessor 
acknowledges the receipt, in advance, of a gross 
sum, in full for rent of the demised premises during 


Smith, 58 Or, 158, 113 P| Blackf, 277. 


Md.—Krieg v. 

Philippine.—Villa v. Santiago, 38 
Philippine 157. 

Porto Rico.—Rivera v. Puente, 3 

Porto Rico Fed. 293; Western Elec- 

tric Co. v. Mayaguez Electric Light 


pouey v. 
854. 


240, 26 A 411. 
Bayless, 
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377, 95 A 68; Packard v. Protestant 
Episcopal Church Corp., etc., 


59 Md. 56 (holding 
ground rent payable at a definite fu- 


[§§ 28-31 


the term, and in which the lessee covenants to re- 
convey the premises on payment of such sum and 
interest thereon, is a mortgage.1® A lease, recorded 
as such, containing a stipulation that the building 
erected "by the lessee ‘‘is mortgaged as security’’ 
for rent is good as a mortgage.19 Where land is 
conveyed in fee, and the grantee, at the same time, 
by indenture, leases the premises to the grantor, 
for the purpose of securing to the latter his main- 
tenance during his life, it is considered that the 
indenture amounts to a mortgage.?° A provision 
in a deed of defeasance, relative to the use of the 
premises conveyed, does not change the character 
of the instrument from a mortgage to a lease, or 
change the relation of the parties to it from that 
of mortgagor and mortgagee to that of lessor and, 
lessee.”? 

[§ 31] 5. Mortgage or Trust. A mortgage is 
merely an encumbrance created to pay a debt and 
not a conveyance in trust.2? It 1s essentially a 
pledge or security and distinguishable from a trust 
in this only, the property described in it is to revert 
to the mortgagor on the discharge of the obligation 
for the performance of which it is pledged.?* Hence, 
a deed conveying a debtor’s property in trust by 
way of security for his debts is a mortgage if it 
contains a provision for the avoidance of an instru- 
ment and the restoration of the property to the 
grantor on his paying the debt secured, or if such 
a provision is clearly imphed from the contract.2 


15. Halo v. Schick, 57 Pa. 319. 
McComas, 126 Md. 16. Cagliostro v. Galgano, 69 
Misc. 321, 125 NYS 528. ' 
77 Md. 17. Cagliostro v. Galgano, supra. 
Compare Posner v. 18. Nugent v. pulleys 1 Metc. 
that a| (Mass.) 117, 35 AmD 385 


19. Barroilhet v. Battelle, Cal. 


Co., 1 Porto Rico Fed. 309. - 

Tex.—Hume vy. Le Compte, (Civ. 
A.) 142 SW 934; Moorhead v. Ellison, 
56 Tex. Civ. A. 444, 120 SW 1049. 

Utah.—Duerden yv. Solomon, 33 
Utah 468, 94 P 978, 

Wis.—Rockwell v. Humphrey, 57 
Wis. 410,-15 NW 394; Rogers v. 
Burrus, 53 Wis. 530, 9 NW 786. ° 

Eng.—Longuet v. Scawen, 1 Ves. 

402, 27 Reprint 1106. 
. [a] Beason for rule.—The incli- 
nation of courts of equity to lean 
against conditional sales, and to con- 
strue the instrument as a mortgage 
rather than as a conditional sale, in 
cases of doubt, is based upon the con- 
sideration that an error which con- 
verts a conditional sale into a mort- 
gage is not as injurious as one which 
changes a mortgage into a _ eondi- 
tional sale; and it is believed that 
such a rule of construction.will be 
most apt to promote the ends of jus- 
tice and prevent fraud and oppres- 
sion, especially as it will ordinarily 
save a forfeiture of the _ estate. 
Locke v. Palmer, 26 Ala. 312. 

gs. Ill.—Casper Nat. Bank vy. Jen- 
ner, 268 Ill. 142, 108 NE 998. 
3qf0Wa— Hughes v. Sheaff, 19 Iowa 

Ky.—Carr v. Morrison, 178 Ky. 683, 
199 SW 783. 

Porto Rico.—Rivera v. Puente, 3 
Porto Rico Fed. 293. 

S. C.—Brockington vy, Lynch, 119 
S. C. 278, 112 SE) 94, 

Tex.—Mansfield v. Orange Inv. Co., 
(Civ. A.) 260 SW 307. 

9. See Contracts § 506 et seq; 
Deeds § 200 et seq; Equity § 189 
et seq. 

10. Vincent v. Walker, 86 Ala. 
333, 5 S 465. 

11. ‘See Assignments for Benefit 
of Creditors § 5. 
$8.16, 38 see also Landlord and. Tenant 

13. 5 'S.—Franceschi v. Jones, 248 
Fed. 849,161 CCA 3. 


Ind.—Dougherty vy. Thompson, 7 


ture time is in effect a mortgage to | 450 


Hume, 


secure a principal sum, interest on 
which is in the form of annual rent). 

Mich.—Stadden vy. Hazzard, 34 
Mich. 76. 

N. J.—Stockton vy. Dillon, 66 N. J. 
Eq. 100, 57 A 487. 

N. B.—Purvis v. Sal Nass 
299. 

Que.—Bourk y. Cormier, 16 Que. 
Super, 295. 

{a] Agreement for renewal.— 
Where a lessee being indebted to the 
landlord at the end of the term, sur- 
rendered all his interest in the lease, 
in order to Secure the debt, and the 
landlord released the arrears of rent, 
and agreed to renew the lease on pay- 
ment of the debt within a year, a 
conditional agreement for a new lease 
was established, and ns a mortgage. 
Purvis v. Hume, 8 N. 299. 

{[b] Giving the Ania the privi- 
lege to purchase the premises by 
paying a specified sum, he not agree- 
ing to purchase nor to pay that or 
any other sum, except the stipulated 
rent, and there being no debt from 
the tenant to the landlord, except 
for rent, does not constitute a mort- 


Voy bx Stewart v. Murray, 13 Minn. 
14, Franceschi vy. Jones, 248 Fed. 
849 (where, in proceedings for ,the 


settlement of the estate of one hav- 
ing a lease on Porto Rico lands with 
an option to purchase, the court 
made orders which by agreement of 
the parties treated the lessors as 
mortgagees, it being agreed that if 
payment was not made within six 
months the lessors should have the 
right to set the same aside, such or- 
ders, not having been acted on, can- 
not be deemed to have divested the 
lessors of their title so that the heirs 
of the lessee could convey title to 
the property subject only to the 
rights of the lessors as mortgagees, 
for the order really only evidenced a 
provisional agreement for the sale 
of the lands). 


20. Lanfair v. Lanfair, 18 Pick, 
(Mass.) 299. 

21. Watkins v. Wallace, 206 Ky. 
ane ee SW 186; Graham vy. Way, 38 


[a] Agreement by which grantee 
was to have possession by paying in- 
terest.—Watkins vy. Wallace, 206 Ky. 
269, 267 SW 186. 

22. Seals v. Cashin, Ga. Dec. Pt: 
II 76; Fowler v. Rice, 17 Pick. 
(Mass.) 100 (a mortgage does not 
per se create a trust, within the 
meaning of a statute giving equity 
jurisdiction in cases of trusts arising 
under deed). 

“Mortgage” defined see infra § 1. 

“Trust” defined see Trusts [39 Cyc 
17 et seq]. 

23. Neikirk v. Boulder Nat. Bank, 
53 Colo. 350, 127 P 137; Lance’s App., 
112.Pa. 456, 4 A 375. Compare Kin- 
sey v. Drury, 146.Md. 227, 126 A 125 
(holding that a deed of trust to se- 
cure debts, while it has some of the 
attributes of a mortgage, presents 
features which distinguish it from 
that class of security, strictly con- 
Sidered, and is not within the mean- 
ing of recording statutes). 

U. S.—Brecht v. Law, etc., 
Ins. “Co., 153 Fed. 452 [aff 160 Fed, 
399, 87 CCA 351, 18 LRANS 197]. 
og hla —Himes v. Sutherland, 7 Ala. 

Ark.—Smead v. Chandler, 71 Ark, 
505, 76 SW 1066, 65 LRA 3538; Robson 
VE Doampests c 54 Ark, 229, 15 SW 

Cal.—Heath v. Wilson, 139 Cal. 362, 
73 P 182; Alexander vy. ‘Bosworth, 26 
Cal. A. 589, 147 P 607. 


Conn—De Wolf v. A. & W. 
Sprague Mfg. Co., 49 Conn. 282. 
Fla.—Christopher v. Mungen, 61 
Bla. 603.155 (S.273. 
Ill.—Knox v. Hunter, 150 Ill. A: 


392. 
i (leh emCamatocks v. Howard, Walk. 


Nebr.—Fiske v. Mayhew, 90 Nebr. _ 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


7 more) 
~~ § 31) 


A deed of trust in the nature of a mortgage is dis- 
tinguished from an absolute deed of trust, the con- 
veyance being given to secure debts of the grantor 
or to provide a fund for their payment, in the cir- 
cumstance that in the former case a right or equity 
of redemption is reserved to the grantor, while in 


196, 188 NW 196, AnnCasi918A 10438; 
Hurley v. Hstes, 6 Nebr. 386. 
a J.—Pittinger v. ent 127 A 

N. Y.—McClelland v. Remsen, 36 
Barb. 622, 14 AbbPr 331, 23 HowPr 
175 [aff 3 Keyes 454]. 

N. D.—Dean v. Smith, 204 NW 987. 
Compare Brown v. Comonow, 17 N. 
D. 84, 114 NW 728 (holding that it 
was unnecessary under the circum- 
stances of the case to determine 
whether, under a statute providing 
that every transfer of an interest in 
real property other than in trust, 
made only as security for the per- 
formance of another act, is to be 
deemed a mortgage, a person may 
give a trust deed as well as a mort- 
gage, upon real property as security 
for the payment of indebtedness). 

Or.—Portland First Nat. Bank v. 
Courtright, 82 Or. 490, 158-P 277, 
161 P 966; Marquam v. Ross, 47 Or. 
374, 78 P 698. 83 P 852, 86 P 1. 

Pa.—Myers’ App., 42 Pa. 518. 

. I—Union Co. v. Sprague, 14 
R. I. 452. ; 

S. D.—Brown v. Hall, 32 S. D. 225, 
142 NW 854: Driskill v. Rebbe, 22 
S. D. 242, 117 NW 135; McVay vy. 
Tousley, 20 S. D. 258, 105 NW 932, 
129 AmSR 927. 

Tex.—Thornton Goodman, 
(Commn. A.) 216 sw 147 Erev (Civ. 
A.) 185 SW 926]. 

Eng.—Locking v. Parker, L. R. 8 
Ch. 30. 


[al Where a deed of trust vested 


in the trustee no power of sale in 


case of default, but the beneficiaries 
were required through the trustee to 
apply to the court by a bill in equity 
for a foreclosure decree, the deed was 
in fact a mortgage constituting only 
a lien on the property, leaving the 
title in the grantors. Driskill v. 
Rebbe, 22 S. D. 242, 117 NW 135. 


25. .U. S.—Brecht v. Law, etc., 
Ins; Co., 153 Fed. 452 [aff.160 Fed. 
S09. S87) COA sbi, ts LURANS 19 71, 


Beall v. Cowan, 75 Fed. 139, 21 CCA 
267; Appolos v. Brady, 49 Fed. 401, 
1.CCA 299; Wilkins v. Wright, 29 F. 
Cas. No. 17,666, 6 McLean 340. 
Ala.—Southern Bldg., etc., Assoc. 
v. McCants, 120 Ala. 616, 25 S 8. 
Ark.—Richmond v. Mississippi 
Mills, 52 Ark. 30, 11 SW 960, 4 LRA 
413; Turner v. Watkins, 31 Ark. 429. 
Cal.—Renton v. Gibson, 148 Cal. 
650, 84 P 186: Bateman v. Burr, 57 


Cal. 480; Koch v. Briggs, 14 Cal. 256,’ 


73 AmD 651; Colver v. W. B. Scar- 
borough Co., (A.) 238 P 1096; Bate- 
man v. Kellogg, 59 Cal. A. 464, 211 
P 46; Withers v. Bousfield, 42 Cal. 
A. 304, 183 P 855. 


Colo.—Neikirk v. Boulder Nat. 
Bank, 53-Colo;.+350;' 127. P.137T. 
Fla.—Terwilliger v. Ballard, 64 


Fla. 158, 59 S 244; Wylly-Gabbett Co. 
v. Williams, 53 Fla. 872, 42 S 910; 
Soutter v. Miller, 15 Fla. 625. 

Ill.—Cushman v. Stone, 69 Ill. 516. 

Ind.—Rooker v. Fidelity Trust Co., 
185 Ind. 172, 109 NE 766; Graves v. 
Hinkle, 120 Ind. 157, 21 NE 328; 
Rogers v. Shewmaker, 27 Ind. A.-631, 
60 NE 462, 87 AmSR 274. 

Iowa.—Caldwell’s Bank v. Critten- 
den, 66 Iowa 257, 23 NW 646 


Ky.—Hutchinson vy. Irvin, 1 Ky. 
Op. 348. 

Me.—Reynolds v. Waterville, 92 
Me. 292, 42 A 553. 

Mich.—Geer v. Canada _ Traders’ 


Bank, 132 Mich. 215, 93 NW 437. 
- Miss.—Pinson = v. McGehee, 44 
Miss. 229. 

Mo.—State v. Benoist, 37 Mo. 500; 
Mills v. Williams, 31 Mo. A. 447. 
~N. J.—Pittinger v. Mayo, 127 A 
177; Lance v. Bonnell, 58 N. J. Ea. 
259, 43 A 288. 

N. Y.—wNestell .v. Hart, 202 N. ve 
280, 95 NE 703; Dryer v. Hopper, 162 


question, 


MORTGAGES 


App. Div. 590, 147 NYS 1028; Cooper 
v. Whitney, 3 Hill 95. 

N. D.—Portage First Nat. Bank v. 
State Bank, 15 N. D. 594, 109 NW 
61. 


Oh.—Hoffman vy. Mackall, 5 Oh. St. 
124, 64 AmD 637. 

Or.—Kollock v. Bennett, 53 Or. 395, 
100 P 940, 1833 AmSR 840; Ladd v. 
Johnson, 32 Or. 195, 49 P 756; Mon- 
teith v. Hogg, 17 Or. 270, 20 P 3827. 

Tex.—Lochte vy. Blum, 10 Tex. Civ. 
‘A. 385, 30 SW 925. 

Eng.—Sampson v. Pattison, 1 Hare 
533,.0 28) + RneCh ;'533;. 766: ‘Reprint 
1143. 

“The question arises whether the 
above deed, with the indorsement, is 
a deed of trust or a mortgage. If it 
be a :mortgage, before forfeiture it 
may be sold on execution against 
the mortgagor, subject to the mort- 
gage. But if it be a deed of trust, 
nothing remains in the grantor which 
can be reached by execution. If it be 
a mortgage, on the payment of the 
money the title reverts to the mort- 
gagor. But if it be a deed of trust, 
a@ reconveyance of the land is neces- 
sary. In either case, the land is a 
security for the money. But under 
the mortgage a sale would be neces- 
sary to perfect the title in the mort- 

agee or in any other person. But if 
the instrument be a deed of trust, 
the fee stands vested in the grantee, 
and no sale is necessary. The dis- 
tinction between a deed of trust and 
a mortgage, is somewhat technical, 
and in many cases different minds 
might incline to the one character or 
the other of the same instrument. 
The parties in this case call the in- 
strument a deed of trust, and pro- 
vide that on the payment of the 
money, the title should be recon- 
veyed to the grantor, free from all 
incumbrances. This is not the lan- 
guage of a mortgage, which provides 
that, on the payment of the money 
the conveyance should be of none 
effect. From expressed language of 
the parties, they would seem to have 
considered the instrument as a deed 
of trust. And as this kind of in- 
strument best secures the right of 
the grantee, we may presume the 
form was adopted with that view.’ 
Wilkins v. Wright, 29 F. Cas. No. 
17,666, 6 McLean 340. 

“‘Security’ is a word of broad 
import. Certain trust-deeds in real 
estate are recognized by our de- 
cisions, by which trust-deeds the 
legal title passes to the trustee, with 
power of sale. In all respects these 
deeds and transfers of title are ‘se- 
curity,’ but they are not mortgages.” 
Renton vy. Gibson, 148 Cal. 650, 655, 
84 P 186. 

{a] Tlustration.—Where a decla- 
ration of trust executed by a solvent 
person contemporaneously with an 
absolute deed recited that whereas 
the maker was in a state of mortal 
illness, and desired to provide for 
the payment of his debts, he had 
conveyed his real estate to plaintiff, 
in trust to pay his debts, with the de- 
sire to avoid proceedings in the 
courts, it being declared that the 
deed was a conveyance in trust, with 
full power to sell, the balance, after 
payment of debts, to be returned to 
the maker, his heirs, executors, -or 
assigns, the deed and agreement did 
not constitute a mortgage, but passed 
the absolute legal title to the land. 


Ladd v. Johnson, 32 Or. 195, 49 P 
756. 
{b] Criticism of particular instru- 


ment.—‘If it became necessary to 
define the character of the writing in 
the difficulty would be all 
but insuperable. It has some of the 


characteristics of a deed ‘creating an. 


express trust to secure the payment 


[41° G.5.]. 201 


the latter case the property is placed absolutely out 
of his control.?° 
treated as a mortgage or as a deed of trust depends on‘ 
its essential character as shown by its terms, and not 
on whether the grantee is a ereditor whose debt is 
to be paid out of the proceeds arising from the exe- 


Whether a conveyance is to be 


and discharge of an indebtedness. It 
declares repeatedly that it creates a 
lien, and therefore it partakes of the 
nature of a mortgage with a power 
of sale. It confuses the idea of a 
deed of trust with the idea of a 
mortgage. It is a nondescript hybrid 
which fortunately need not be de- 
fined, further than to say that it is 
some sort of a conveyance for the 
security of an indebtedness, and con- 
tains a power of sale which was ex- 
ercised in this instance.” State 
Banking Corp. v. Hein, 52 Mont. 238, 
240, 156 P 1085. 

[ec] Instrument not constitutines 
mortgages.—(1) Under a_ statute. 
providing that if, on satisfaction of 
a “mortgage,” the holder thereof does 
not discharge it of record within’ 
three months after a written request - 
by the mortgagor, the holder shall 
forfeit a penalty, the maker of a 
trust deed to secure a debt due to 
defendant cannot recover the penalty 
on defendant’s refusal to satisfy the 
deed of record within three months 
after. written request,as a trust deed 
is not a mortgage within the stat- 
ute. Southern Bldg., etc., Assoc. v. 
McCants, 120 Ala. 616, 25 S 8. (2) :A 
deed. of trust, running to a trustee 
and not to the creditor, given to se- 
cure a debt, and authorizing the sale 
of the property upon default in pay- 
ment of the debt, is not a mortgage, 
and a foreclosure suit and sale will 
not lie, since the statute providing 
that a trust deed in the nature of a 
mortgage shall be deemed to be a 
mortgage, and subject to the same 
rules as a mortgage, has been super- 
seded by a later statute which has no 
such provision. Galusha v. Meserve, 
58 Cal. A. 174, 208 P 348. . (3) A deed 
reciting the indebtedness of the 
grantor to certain named creditors, 
and his desire to secure the payment 
thereof, and conveying certain real 
estate to a trustee in trust, and pro- 
viding that, if the grantor should pay 
such indebtedness within one year, 
then the trustee should release and 
reconvey the property to the grantor, 
but if he should fail so to pay. such 
debt the trustee should sell the prop- 
erty and apply the proceeds to pay 
the debt and remit the surplus to 
the grantor, was not a mortgage. 
Charles v. Clagett, 3 Md. 82. 

[d] Although the deed declared 
that it was made in order to indem- 
nify the indorsers against loss, (1) 
“the intention of this deed being for 
the express purpose of vesting the 
title of the property herein conveyed 
in the said parties of the second part, 
for the use and benefit of them, the 
said indorsers,” the instrument con- 
tained no clause of defeasance, and 
was not in the nature of a mortgage 
or mere security, but was an absolute 
conveyance to trustees. Johnson v. 
Brewer, 134 Ga, 828, 833, 68 SE 590, 
31 LRANS 332. (2) Where a deed of 
certain lots stated that it was given 
to indemnify. the grantor’s sureties. 
on a certain bond, for a designated 
amount payable at her death, and to 
save them ‘from pecuniary harm, 
“in 


conveyed trust, however, as 
aforesaid, to the intent’ that the 
beneficiaries “shall have the posses- 


sion of the lots, and the exclusive 
control and management of the 
same, and be entitled to all- the 
profits and rents,” and the trustee, 
at the death of the grantor or there- 
after, as the beneficiaries may direct 
shall “make and convey such title 
as is vested in him’ to any person or 


| persons whom the beneficiaries may 


designate, the instrument was in the 
nature of a mortgage, and not an 
absolute conveyance. Fontaine. -v. 
Schulenburg, ete., Lumber Co., 109 
Mo. 55, 18 SW 1147, 32 AmSR 648. 


292 [41 C.J.] 


cution of a trust therein declared.*® 
that a surplus of proceeds remaining after satisfac- 
tion of the claims. of the creditors named should 
be returned to the grantors does not distinguish 
the contract as one of security only.?* 
that the trustor’s interest is termed a ‘‘lien’’ in the 
declaration of trust is not conclusive.?® 

: The validity of a 
mortgage of real estate and its construction and 
effect are to be tested and determined by the laws 
of the state where the mortgaged property is situ- 
ated,?° although the mortgage itself is executed and 
the parties reside in another state,®° but the validity 
of the consideration is to be determined by the law 


[§ 32] E. What Law Governs. 


26. Doane vy. California Land Co., 
243 Fed. 67, 155 CCA 597; More v. 
Calkins, 95° Cal, 4357.30 °P 583,729 
AmSR 128; Dean v. Smith, (N. D.) 
204 NW 987. Compare Marvin v. 
Titsworth, 10 Wis. 320 (holding that, 
where a conveyance to a trustee was 
conditioned that, if the grantor paid 
a third party, the land should be re- 
conveyed, but that, if he did not, the 
trustee should sell, pay the debt, and 
return the surplus to the grantor, 
this was not a mortgage because not 
made to a creditor, but to an agent 
not interested in it). 


27. Sabichi v. Chase, 108 Cal. 81, 
41. P29. 
28. Doane v. California Land Co., 


243 Fed. 67, 155 CCA 597 [certiorari 
den 245 U. S. 660 mem, 38 SCt 60 
ar 62 L. ed. 5385 mem]. 
U. S.—Green vy. Van Buskirk, 

7 Wall. iss 19 L. ed. 109 [rev 4 Abb. 
Dec. (N. Y.) 457, 2 Keyes 119]; 
George v. Oscar Smith, ete., Co.,' 250 
Fed. 41, 162 CCA 213; In re Corbitt, 
248 Fed. 988; Pickett v. Foster, 36 
Fed. 514 [aff 149 U. S. 505, 13 SCt 
998, 37 L. ed. 829]; Dow v. Memphis, 
ete., R. Co., 20 Fed. 260. 

Ala.—Danner v. Brewer, 69 Ala. 
191; Hardaway v. Semmes, 38 Ala. 
657; Beall v. Williamson, 14 Ala. 55. 

Ark.—Tate v. Dinsmore, 117 Ark. 
412, 175 SW 528; Hall v: Pillow, 31 
Ark. 32. 

Colo.—Hawkins y. Elston, 58 Colo. 
400, 146 P 254. 


Conn.—Bigelow v. Hartford Bridge. 


Co., 14 Conn. 565, 36 AmD 502. 

Fla.—Conner vy. Elliott, 79 Fla. 513, 
526,.85 S 164, 166 [certiorari dism 
254 U. S. 665. mem, 41 SCt 148 mem, 
65 L. ed. 465 mem, and quot Cyc]; 
Thompson vy. Kyle, 39 Fla. 582, 23 S 
12.63 AmSR 293. 

Ga.—Sims v. Jones, 158 Ga. 384, 
123 SE 614, 616) [cit .Cyc]: 

Ida.—Hannah v. Vensel, 19 Ida. 
796, 116 P 115, 116 [quot Cyc]. 

Tll.— Burr v. Beckler, 264 Ill. 230, 
106 NE 206, LRA1916A 1049, AnnCas 
1915D 1182 [rev 182 Ill. A. 2281; 
Post v. Springfield First Nat. Bank, 
138 Ill. 559, 28 NE 978;.Dawson v. 
Hayden, 67 Ill. 52. 

Ind.— Sinclair v. Gunzenhauser, 179 
Ind. 78, 98 NE 37, 100 NE 376; Swank 
v. Hufnagle, 111 Ind. 453, 12 NE 303; 
Thomas v. Edwards, 85 Ind. 414; 
Ames Iron Works v. ‘Warren, 76 Ind. 
512, 40 AmR 258; Blystone v. Bur- 
gett, 10 Ind. 28, 68 AmD 658. 

Towa.—Simms v. McKee, 25 Iowa 
341; Smith v. McLean, 24 Towa 322; 
Arnold v. Potter, 22 Iowa 194. 

Kan.—Denny y. Faulkner, 22 Kan. 
89; Golden v. Cockrill, 1 Kan. 259, 
81 AmD 510. 

Ky.—Bramblet v. Commonwealth 
Land, etc., Co., 88 SW 599, 26 KyL 
PETC Watson v. Franklin Bldg. 
Assoc., 9 KyOp. 301, 

La.—-In re Immanuel Presb. Church, 
112 La. 348, 36 S 408; Howe v. Austin, 
40 La. Ann. 323, 4 Ss 315; Miller v. 


Shotwell, 38 La. Ann. 890; Frelson v., 


Tiner, 6 La. Ann. 18; Ricks v. ’Good- 
rich, 3 La. Ann, 212. 

Me.—Holt v. Knowlton, 86 Me. 456, 
29 A 11138. 

Md.—Wilson. v. Carson, 12 Md. 54. 


MORTGAGES — 


The. provision 


And the fact 
situated, 


Mass.—Goddard v. Sawyer, 9 Allen 
78; Rhode Island Cent. Bank v. Dan- 
forth, 14 Gray. 123; Langworthy v. 
Little, 12 Cush. 109. 

Mich.—Clark v. Chapman, 215 Mich. 
518, 184 NW 497; Barras v. Youngs, 
185 Mich. 496, 152 NW 219. 

Miss.—Barker vy, Stacy, 25. Miss. 
71 

Mo.—Hughes ° v. Winkleman, 243 
Mo. 81, 147 SW 994, LRA1916A 1007. 

Nebr.—Girard Trust Co, vy. Pad- 
dock, 88 Nebr. 359, 129 NW 550; Peo- 
ple’s Bldg., ete., Assoc. v. Parish, 1 
Nebr. (Unoff.) 505, 96 NW 248. 

N. H.—Fessenden vy. Taft, 65 N. H. 
BOATS AD TLS. Clark, vi iLarbelly7 58 
N. H. 88; Ferguson v. Clifford, 37 
NOH 86; Offutt ve Flags, 10 IN. H, 
46. 

N. J.—Smith v. Smith, 90 N. J. L. 
282, 101 A 254; Griffin v. Griffin, 18 

3 Runyon v. Groshon, 
Sy aWOUNE ES Campion 
Vv. Kille, “14 N. J. Eq. 229; Dolman v. 
Cook, 14 N.-J. Eq. 56 (both holding 
that in a suit to foreclose a mort- 
gage, where it appears that both the 
parties to the mortgage reside in,an- 
other state, and that the contract was 
made there, the laws of that state 
must determine the validity of the 
instrument, notwithstanding the iand 
affected by it lies in New Jersey). 

N. Y.—Edgerly v. Bush, 81 N. Y. 
199; Guillander v. Howell, 35 N. Y. 
657; Nichols v. Mase, 25 Hun 640 
[mod on other grounds 94.N. Y. 160]; 
Tyler v. Strang, 21 Barb. 198; Martin 
v. Hill,* 12 Barb: 631; Whitman’ v. 
Peune: 40 N. Y. Super. 339. 

N. D.—Cosgrave v. McAvay, 24 N. 
D. 343, 139 NW 6938. 

Pa.—-Beso v. Eastern Bldg., 
Assoc., 16 Pa. Super. 222. 
ae C’—Ryan v. Clanton, 34 S, C. L. 

S. D.—Bowdle v. Jencks, 18 S. D. 
80, 99 NW 98. 

Vt.—Martin v. Potter, *s4iVit, Sits 
ae v. Courtis, 32 Vt. 460, 78 AmD 


Pre (SNF v. Harper, 2 Ont. L. 611. 

30. See cases supra note 29; and 
generally Conflict of Laws §§ 75- 
86. 

[a] Election.—Where a mortgage 
is executed on land in one state for 
money loaned in another, but which 
provides that the money shall be paid 
at the, mortgagee’s residence in that 
other state, with a rate of interest 
that would be void in the state of 
the mortgagee but not in: that of the 
mortgagor, plaintiff might elect to 
proceed under the laws of the state 
where the mortgage was recorded and 
where the whole contract was valid. 
Fitch v. Remer, 9 F. Cas. No. 4,836, 
lL - Biss. 337,01, Blipp, 15, 

{[b] The effect of a mortgage of 
property in Indian Territory executed 
and délivered in Indian Territory 
prior to the statehood of Oklahoma 
was fixed and to be determined by 
the statutes of Arkansas which were 
then in force in the Territory. Kent 
Vv. ae 75, Okl. 185, 183 P 422. 

Conradt v. Lepper, 13 Wyo. 
473. 488, 81 P 307, 82 P 2. 
“Tt is likewise well established that 


etc., 


of the place where the contract’ is made.** 
generally it has been held that, although the mort- 
gage may be good and valid by the laws of the state 
where it is executed, yet if it does not comply with, 
the laws of the state where the mortgaged land is, 
it cannot be enforced there,*? and that a. 
provision of a mortgage, valid in the state where. 
made, cannot be enforced in a state in which pro- 
ceedings are commenced when it is in violation of. 
the public policy of the latter state;** it has also 
been held that a mortgage valid under the law of 
the place where the land lies may be enforced, where 
the note, to secure which it was given, was invalid, 
under the law of the place of delivery,*+ and that 


[§§ 31-32) 
While 


the validity of a mortgage and the 
rights of the parties must be deter- 
mined by the law of the state where 
the mortgaged property is situated, 
and this is true regardless of where 
the deed may have been executed or 
the mortgage debt made payable. . 
The general proposition, however, 
that the disposition of real property 
by contract is governed by the lex 
rei sitae applies only in so far as’ 
it relates distinctively and primarily 
to real property. The general rule: 
is modified when the pledge or mort- 
gage of land is merely security for. 
and subsidiary to a personal con- 
tract. In such case, while the mort- 
gage or pledge cannot be enforced or 
the land subjected to the payment of 
the debt, except by the court having 
legal jurisdiction, it is otherwise with 
regard to a contract which is gov- 
erned by the law of the place in’ 
which such contract is both made and 
to be performed. While it is also. 
true that all questions concerning 
the mode or manner of the solemniza- 
tion of an executed contract, by which 
an interest in, or title to, real prop-' 
erty is created or transferred, includ-. 
ing attestation by witnesses, ‘seal, ac- 
knowledgment, delivery and registra- 
tion, are to be referred exclusively 
to the lex rei sitae, without regard 
to the domicile of the parties, the 
place where the instrument or con-: 
tract was executed, or any other cir-. 
cumstances whatever; a different rule 
obtains when the validity of the con- 
sideration is under investigation.’ 
Conradt v. Lepper, supra. 

[a] Usury.—Where, until delivery, 
in Pennsylvania, a deed of trust on 
Mississippi land and notes executed. 
in that state did not become effective, 
the Pennsylvania usury statutes, in-- 
stead of Mississippi statutes, control. 
the validity of. the transaction; for 
the contract, although to be _ per-, 
formed in Mississippi, was a Pennsyl-, 
vania contract, over which the Mis- 


oh 


sisippi statutes had' no- control.- 
George v. Oscar Smith, ete., Co., 250 
Fed. 41, 162 CCA 213. 

32. Swank v. Hufnagle, 111 Ina. 


453, 12 NE 303; Burr v. Beckler, 264 
Tll. 230, 106 NE 206, LRA1916A 1049, 
AnnCas1915D its 23 Curtis v. Mueller, 
184 Mich. 148, 150 NW 847. 

33. Johnston v. Rogers, 438 SW 
234, 19 Kyl 1272; Curtis v. Mueller,: 
184 Mich, 148, 150 NW 847. 

[a] Provision for attorney’s fees. 
—Johnston v. Rogers, 438 SW 234, 19> 
KyL 1272; Curtis v. Mueller, "184 
Mich. 148, 150 NW 847. 

34. Thompson v. Kyle, 39 Fla. 582,: 
23. S$ 12, 68 AmSR 193 (although, by 
the laws of the state of a married 
woman’s domicile, she has no capac- 
ity to execute a mortgage upon her: 
separate estate as security for the 
debt of her husband, yet if she, in- 
that state, executes a mortgage of 
that character upon real estate in an-— 
other state, whose laws permit a mar- 
ried woman to mortgage her real 
property to secure such a debt, the 
mortgage will, in the latter state, be. 
held valid, and enforceable by ap- 
propriate proceedings). 


——— $$ Crh Orerawrr——————————n————— 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 32-33] 


an instrument, which in essence and form is a com- 
mon-law mortgage in the state where it was made, 
but which affects title to land in a state where the 
civil law prevails and is not a mortgage in essence 
or form in such state, will nevertheless be given 
effect in such latter state as a mortgage operating 
However, although generally a 
statute of limitations affects the remedy only*® and 


under its laws.®® 


[§ 33] A. Nature and Incidents. Courts of equity 
are not governed by the same principles as courts 
of law in determining whether a mortgage has been 
created, and generally, whenever a transaction re- 
solves itself into a security, or an offer or attempt 
to pledge land as security for a debt or liability, 


35. Gates v..Gaither, 46 La. Ann. 
286, 15 S 50 (an instrument executed 
in the state of Michigan between citi- 
zens of that state, and which, by the 
parties to the contract, is intended 
to operate as a mortgage on real es- 
tate situated in the state of Louisi- 
ana will be given effect as a conven- 
tional mortgage affecting third per- 
sons after due inscription). 


36. See Limitations of Actions 
§§ 2, 46-54. 
37. See Conflict of Laws § 27. 


38. Lamkin v. Lovell, 176 Ala. 334, 
58 S 258; Hutchinson v. Ward, 192 
N. Y. 375, 85 NE 390, 127 AmSR 909. 

[a] Action to recover balance 
after application of proceeds of sale. 
—A bond and mortgage on land in 
New Jersey having been given to se- 
cure a debt, the parties residing there 
and the contract to be performed 
there, the law of that state governs 
performance, and a statute providing 
that, where a bond and mortgage are 
given, an action may be brought on 
the bond within six months after 
foreclosure for any deficiency, and 
that judgment for the creditor shall 
open the foreclosure, entitling the 
mortgagor to sue within six months 
to redeem, became a part of the con- 
tract. Hutchinson vy. Ward, 192 N. Y. 
375, 85 NE 390, 127 AmSR 909. 

{b] Where a note and mortgage 
is executed and payable in Alabama 
on land in Mississippi, the validity 
and effect of the transaction are to 
be determined by the laws of Ala- 
bama, where the parties”. reside. 
Saas v. Lovell, 176 Ala. 334, 58 S 

Transitory action generally see Ac- 
tions § 23. 

39. Barry v. Snowden, 106 Fed. 
571; Cubbedge v. Napier, 62 Ala. 518; 
Nakdimen v. Brazil, 131 Ark. 144, 198 
SW 524; Barry v. Stover, 20 S. D. 459, 
107 NW 672, 129 AmSR 941. 
fatal Thus, where it is stipulated 
in a mortgage that it shall be treated 
as the contract of another state, and 
the debt is payable there, it must be 
interpreted according to laws in re- 
spect of usury of such other state. 
Nakdimen v. Brazil, 131 Ark, 144, 198 
SW 524. 

[b] Where interest is expressly or 
impliedly to be paid upon a contract, 
the law of the place where it is made, 
or the law of the place where it is 
to be performed, if made in one place, 
and performance in another is stipu- 
lated, regulates and controls the rate 
of interest. Cubbedge v. Napier, 62 
Ala, 518, 

40. U. S.—Ketchum v. St. Louis, 
101 U. S. 306, 25 L. ed. 999; Jefferson 
Standard L. Ins. Co. v. Hill, 290 Fed. 
402; Flagg v. Mann, 9 F. Cas. No. 
4,847, 2 Sumn. 486. 

Ala.—Lewis v. Hickman, 200 Ala. 
672, 77 S 46; Florala Bank v. Smith, 
11 Ala. A. 358, 362, 66 S 832 [cit Cyc]. 

Ariz. —Stephen v. Patterson, 21 
Ariz, 308, 188 P 131, 132 [quot Cyc]. 

Ar k.—McGuigan v. Rix, 140 Ark. 
418, 215 SW 611. 

Cal.—Earle v. Sunnyside Land Co., 


MORTGAGES 


II. EQUITABLE MORTGAGES 
[By Joun A. Coveney] 


and give effect 


150 Cal. 214, 88 P 920. 
Colo.—Thomas v. Wisner, 66 Colo. 
243, 180 P 744. 
Conn.—Jarvis v. Woodruff, 22 Conn, 


8. 

Fla.—Cotten v. Blocker, 6 Fla. 1. 

Ga.—Price v. Cutts, 29 Ga. 142, 74 
AmD 52. 

Ill.—Parmelee v. Lawrence, 44 IIl. 
405. 

Ind.—Shaw v. Meyer-Kiser Bank, 
(A.) 187 NE 720. 

Iowa.—Bilbo v. Ball, 181 NW 657; 
Cullen v. Butterfield, 178 Iowa 621, 
16.0 NW 125. 

Kan.—English v. Sanborn, 97 Kan. 
393, 155 P 1079, 1080 [cit Cyc]; Char- 
pie v. Stout, 88 Kan. 318, 322, 128 P 
396 [quot Cyc]. 

Ky.—Courtney v. Scott, Litt. Sel. 


Cas. 457. 
Me.—Bradley v. Merrill, 88 Me. 
Bank v. Na- 


319, 34 A 160. 
Md.—Western Nat. 
ee Union Bank, 91 Md. 613, 46 A 
60. 
Mass.—Harriman v. Woburn Elec- 
Mo: Light Co., 163 Mass. 85, 39 NE 
1004. 


Minn.—Tenvoorde v. Tenvoorde, 128 
Minn. 126, 150 NW 396. 

Araneae ete pepe y. Jenkins, 23 Miss. 

Mo.—Cooper v. Newell, 263 Mo. 190, 
172 SW 326; Carter v. Holman, 60 
Mo. 498. 

N. J.—Cummings v. Jackson, 55 N. 
J. Eq. 805, 38 A 763. 

N. Y.—Sullivan v. Corn Exch. Bank, 
154 App. Div. 292, 139 NYS 97. 

N. C.—Bunn y. Braswell, 139 N. C. 
135, 51 SE 927. 

N. D.—Standorf v. Shockley, 16 
N. D. 73, 111 NW 622, 11 LRANS 869, 
14 AnnCas 1099. 

Oh.—Cotterell v. Long, 20 Oh. 464. 

Okl.—Orton v. Citizens’ State Bank, 
99) (Oki 80,) 225) BP 899: . Carter \v. 
Sapulpa, ete., R. Co., 49 Okl. 471, 153 
P 853, 856 [quot Cyc]. 

Or.-—Marq uam v. Ross, 47 Or. 374, 
78 P 698, 83 P 852, 86 P 1. 

Pa.—In re Dimond, 14 Pa. 323. 

Porto Rico.—Leake v. Jones, 6 
Porto Rico Fed, 570. 

S. C.—Delaire v. Keenan, 3 S. C. 
Eq. ee 4 AmD 604 


S. D.—Sweet v. ‘Purinton, 40 S. D. 
17, 166 NW 161. 
Tenn. -—- Webb_ v. Patterson, 7 


Humphr. 4381, 

Tex.—Luse v. Rea, (Civ. A.) 207 
SW 942; SN ea vy. Burkitt, (Civ. 
A.) 34 SW 759. 

Utah.—Charter Oak L. Ins. Co. v. 
Gisborne, 5 Utah 319, 15 P -253 [aff 
142 U. S. 326, 12 SCt 277, 35 Iu; ed. 
1029]. 

Va.—Ruffners v. Putney, 12 Gratt. 
(53 Va.) 541. 

W. Va.—Wayt v. Carwithen, 21 W. 
Va. 516, 

Wis.—Forest Lawn Co. v, Hanley, 
94 Wis. 28, 68 NW 413. 

Eng.—Eyre v. McDowell, 9 H. L. 
Cas. 619, 11 Reprint 871. 
soon Abell v. Middleton, 2 Ont. L. 

Sask.—Imperial EL, Co. 


etc., Vi 
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the lex fori is the governing law,” where the lex 
loci contractus enters into and forms a part of a 
contract, that will govern, however differing from 
the lex "fori, if the action is transitory.*§ 
the obligations secured by the mortgage, they are 
independent of the statutory forms for its execution, 
and are to be governed by the general principles 
of the law of contracts.*® 


As to 


equity will treat it as a mortgage, without regard 
to the form it may assume.*° 
ance in question may lack the formal requisites of 
a mortgage at law, or be expressed in inapt or un- 
technical language, equity will look to the substance 


Although the convey- 


to the intentions of the parties.** 


Olive, 7 Sask. L. 395, 19 DomLR 248, 
29 WestLR 339, 6 WestWkly 1562. 

N. W. Terr.—Sawyer, etce., Co. v. 
Waddell, 6 Terr. L. 45. 

{a] Definitions.—(1) ‘In addition 
to these formal instruments which 
are properly entitled to the designa- 
tion of mortgages, deeds, and con- 
tracts, which are wanting in one or 
both of these characteristics of a 
common-law mortgage, are often 
used by parties for the purpose of 
pledging real property, or some in- 
terest in it, as security for a debt 
or obligation, and with the intention 
that they shall have effect as mort- 
gages. Equity comes to the aid of 
the parties in such cases, and gives 
effect to their intentions. Mortgages 
of this kind are therefore called 
equitable mortgages.” Ketchum v. 
St. Louis, 101 U. S. 306, 317, 25 L. ed. 
999 [quot Jones Mortg. § 162]. (2) 
“An equitable mortgage is an instru- 
ment of conveyance in legal effect 
a mortgage, but cognizable as such 
only in a court of Suu ieee eae 
v. Ball, (lowa) 181 NW 657, 

[b] “An equitable oteace re- 
sults from different forms of trans- 
actions in which there is present an 
intent of the parties to make a mort- 
gage, to which intent, for some rea- 
son; legal expression is not given in 
the’ form of an effective mortgage; 
but in all such cases the intent to 
create a mortgage is the essential 
feature of the transaction.” Western 
Nat. Bank v. National Union Bank, 91 
Md. 6138, 620, 46 A 960. 

41. . S._Jefferson Standard L. 
Ins. Co, v. Hill, 290 Fed. 402: Balti- 
more, etc., R. Co. v. Berkeley Springs, 
etc., R. Co., 168 Fed. 770. 

AYiz. —Stephen v. Patterson, 21 
Ariz. 308, 188 P 181. 

Ark.—McGuigan Vili F142 On vA ks 
418, 215 SW 611. 


Cal.—Earle v. Sunnyside Land Co., 


150 Cal. 214, 88 P 920. 

Il.— Hibernian Banking Assoc. v. 
ChicazoyTitle rete (Cos, miaili7 whl aA 
36 [aft 295 Ill. ” 537, 129 NE 540]. 


Ind.—Shaw, v. "Meyer- Kiser Bank, 
(A.) 137 NE 720. 

Iowa.—Bilbo vy. Ball, 181 NW 657. 

Kan.—Charpie v. Stout, 88 Kan. 
318, 128 P 396 [reh den 88 Kan, 682, 
129 P 1166]. 

Syne .—Baldwin y. Jenkins, 23 Miss. 

Mo.—Hayden v. Lauffenburger, 157 
Mo. 88, 57 SW 721. 

N. J.—Cummings v. Jackson, 55 N. 
J aa 805, 38 A 763. 

N. Y.—Sullivan v. Corn Exch. Bank, 
154 ABD. Div. 292, 1389 NYS 97. 

N. D.—Standorf v. Shockley, 16 N. 
D. 73, 111 NW 622, 11 LRANS 869, 
14 AnnCas 1099. 

Okl.—Deming Inv. Co. v. Christen- 
sen, 60 Okl. 148, 159 P 663. 

S. C.—Delaire v. Keenan, 3 S. C. 
Eq. 74, 4 AmD 604. 

Ww. Va.—Holley Ve Stel ‘e W. Va. 
70, 51 SE 135, 112 AmSR 9 

Sask. —Imperial El., sae Con iv. 
Olive, 7 Sask. L. 395, 19 DomLR 248, 
29 WestLR 339, 6 West Wkly 1562. 
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An equitable mortgage may also be created by a 
conveyance, legal in its form, of an equitable estate, 
as security for the payment of money.*? 
equitable mortgage can arise only from a specific 
agreement between the parties in interest.** 
there must be clear and unequivocal proof of the 
intention to create a mortgage** and of the sum 
A debt, obligation, or 
liability to be secured is absolutely essential to 


which it was to secure.*® 


[a] “No precise form of words is 
necessary to constitute a mortgage, 
and every contract for the security 
of money, hy the conveyance of real 
estate, will in equity be holden as 
such.” Baldwin v. Jenkins, 23 Miss. 
206, 210. 
. [b] Notwithstanding the obscurity 
and inartificiality with which a con- 
tract is drawn, if it is fairly open 
to the construction that it is an 
equitable mortgage, a court will so 
treat it, and decree a sale in accord- 
ance with the apparent intent, and 
a repayment, from the proceeds, of 
the money lent and which the instru- 
ment was given to secure. Brown 
v. Brown, 103 Ind. 23, 2 NE 238. 

{c} An instrument in form a chat- 
tel mortgage but evidently intended 
as security on real property, will be 
construed to be an equitable mort- 
gage, and will be enforced as such 
between the parties and those having 
notice thereof. Standorf v. Shockley, 
16 N. D. 73, 111 NW 622, 11 LRANS 
869, 14 AnnCas 1099. 2 

{d] Unrecorded quitclaim deed to 
mortgagee will operate as a mortgage 
when taken by mistake and to give 
its effect as a deed would effect a 
merger and extinguish right to fore- 
close. Hayden v. Lauffenburger, 157 
Mo. 88, 57 SW 721. 

{e] The Land Titles Act was not 
intended to have, and has not, the 
effect of setting out equitable inter- 
ests, and although a document, ‘in 
effect a mortgage, but not in the form 
prescribed by the act, cannot be reg- 
istered as such, it can be registered 
indirectly by way of caveat. Im- 
perial El., etc., Co. v. Olive, 7 Sask. L, 
395, 19 DomLR 248, 29 WestLR 339, 
6 WestWkly 1562. 

42. See infra § 35. 

43. Davis v. Harris, 212 Ala. 604, 
101 S 458; Cotten v. Blocker, 6 Fla. 
1; Neola v. Ciccone, (N. J. Ch.) 102 
A 1055 mem; Surry v. Baker, 132 
Wash. 188, 231 P 791: 

[a] Power of attorney to creditor 
to take charge of property and dis- 
pose of it as he sees fit does not 
create equitable mortgage. Davis v. 
Harris, 212 Ala. 604, 101 S 458. 

44. U. S.—New Orleans Nat. Bank- 
ing Assoc. v. Adams, 109 U. S. 211, 
P3RSEt CLOL ace edie 907 Biebinger 
v. St. Louis Continental Bank, 99 
Ui 'S.0148,. 26 Li ied. 2:71, 

Ariz.—Smith y. Rainey, 9 Ariz. 362, 
83 P 463. 

. Ark.—Roberts v, Pratt, 147 Ark, 
575, 228 SW 379. 

Ga.—Price v, Cutts, 29 Ga. 142, 74 
AmD 52. 

Ill.—Hibernian Banking Assoc. v. 
Davis, 295 Ill, 537, 129 NE 540; Hi- 
bernian Banking Assoc. v. ‘Chicago 
Title, etc., Co., 217 Ill. A. 36 [aff 295 
Ill. 537, 129 NE 540]. 

Iowa.—Bilbo v. Ball, 181 NW 657; 
Iowa State Sav. Bank y. Coonrod, 97 
Iowa 106, 66 NW 78. 

Md.—wWestern. Nat. Bank v. Na- 
tional Union Bank, 91 Md. 6138, 46 A 
960. an 


Miss.—Williams 
Miss. 418. 
N. Y.—Davidson v. Fox, 65 App, 
Div, 262,°73 NYS 533. 
se C.—Gilkerson y. Connor, 24 8, C, 
the : 
2S.,D.—Sweet v. Purinton, 40 S. D. 
17, 166 NW 161. 
Ss hie Raed v. Wadgymar, 54 Tex. 
- Wis.—Forest Lawn Co. v. Hanley, 


v. Stratton, 


MORTGAGES 


But an | at law.*¢ 


And 


94 Wis. 28, 68 NW 413. 

[a] Rule applied.—Where,. in an 
action to foreclose a mortgage on 
land, the mortgagor purchased from 
his deceased father’s estate, but there 
was no testimony to show any agree- 
ment that the purchaser should hold 
the property as security for debts or 
for funds advanced to pay off estate 
debts, except an express agreement 
to, hold for other heirs, void because 
not in writing, the conveyance to 
purchaser by administrator did not 
constitute an equitable mortgage. 
Roberts v. Pratt, 147 Ark. 575, 228 
SW 3:79. 

45. See cases supra note 42; and 
infra note 46. 

46. Ga.—McLaren vy. Clark, 80 Ga. 
423, 7 SE 230. , 

Tll.— Mix v. White, 36 Ill. 484. 

Miss.—Loving v. Bridewell, 
Miss. 184, 88 S 505. 

N. Y.—Fullerton v. McCurdy, 55 N. 
eer Leland v. Cameron, 31 N. Y. 
115. ; 
Or.—Barber v. Toomey, 67:Or. 452, 
136 P 343. 

[a] Merely an agreement to con- 
vey.—Where parties were in litiga- 
tion over property, and it was agreed 
that, in consideration of an agree- 
ment to sell with warranty at a given 
price to be paid on a given. day, the 
seller could take judgment adjudging 
title in himself with stay of execu- 
tion, and that, if the contract was 
not performed by the date set, it 
should be void, and where by subse- 
quent agreement the time was ex- 
tended on putting up certain property 
as a forfeit which was to be held as 
liquidated damages, such contract 
was an agreement.to convey, and not 
an equitable mortgage. Loving v. 
Bridewell, 126 Miss. 134, 88 S 505. 

47, Bradley v. Merrill, 88 Me. 319, 
384 A 160. 

48. Cross references: 

Agreement to give mortgage see infra 

§§ 47-50. 

i of title deeds 

§§ 54-63. 

Informal or defective mortgage see 

infra §§ 51-53. 

Reservation of vendor’s lien see infra 

§ 46. 

49. U. S.—Ketchum v. St. Louis, 
101 U. S: 306, 25 Li ed. 999; White 
Water Valley Canal Co. v. Vallette, 
21 How. 414, 16 L. ed. 154; Gest v. 
Packwood, 39 Fed. 525; Flagg v. 
Mann, 9 F. Cas, No. 4,847, 2 Sumn. 
486. : 

Ala.—Edwards v. Scruggs, 155 Ala. 
568, 46 S 850; Courtner v, Etheredge, 
149. Ala, 78, 43 -S' 368: Pearson ‘v. 
Dancer, 144 Ala. 427, 39 S 474; Newlin 
v. McAfee, 64 Ala. 357; Hall v. Mo- 
bile, etc., R. Co., 58 Ala. 10; Donald 
v. Hewitt, 33 Ala. 534, 73 AmD 431; 
Mobile, etc. R.«- Co! v. Talman, 15 
Ala. 472. 

Ariz.—Stephen vy. Patterson, 21 
Ariz. 308, 188 P 131; Smith v. Rainey, 
9 Ariz. 362, 83 P 468. 

Ark.—Bell v. Pelt, 61 Ark, 433, 11 
SW 684, 14 AmSR 57, 4 LRA 247. 

Cal.—WHarle v. Sunnyside Land Co., 
150 Cal. 214, 88 P 920; Daggett v. 
Rankin, 31 Cal. 321. 

Colo.—Thomas v, Wisner, 66 Colo, 
243, 180 P 744. 

ones teal v. Woodruff, 22 Conn. 
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see infra 


97S Jackson v. Carswell, 34 Ga. 
T1l.—Hibernian Banking Assoc, v. 


Davis, 295 Ill. 537, 129 NE 540; Peck- 


a 
[§§ 83-34 


every mortgage, no less to those which are recog- 
nized only in equity than to such as are enforceable 
But it is not necessary in equity that the 
debt secured should be evidenced by notes, bonds, 
or any other written obligation or promise to pay.*? 

[§ 34] B. Transactions Constituting Equitable 
Mortgages‘*—1. In General. 
may be constituted by any writing from which the 
intention to do so may be gathered.*® 


An equitable mortgage 


Thus, a con- 


ham v. Haddock, 36 Ill. 38; Presch- 
baker v. Feaman, 32 Ill. 475; Rohde 
v. Rohn, 127 Ill. A. 579 [rev on other 
grounds 232 Ill. 180, 83 NE 465]. 
Ind.—Brown vy. Brown, 103 Ind, 23, 
2 NE 233. . 
Iowa.—Bilbo v. Ball, 181 NW 657; 
Whiting v. Hichelberger, 16 Iowa 422. 
Ky.—Courtney vy. Scott, Litt. Sel. 
Cas. 457. 
Me.—Kelley v. Goodwin, 95 Me. 538, 
KOM AG Cale 
Pl es prey v. Johnson, 40 Md. 
Mass.—Harriman v. Woburn Elec- 
tric Light Co., 163 Mass. 85, 39 NE 
1004; Pinch v. Anthony, 8 Allen 536. 
Minn.—Tenvoorde v. Tenvoorde, 128 
Minn, 126, 150 NW 396; Piper v. 
Sawyer, 73 Minn. 332, 76 NW 57; 
Howard v. Minnesota Iron, etc., Co., 
Ltd., 62 Minn. 298, 64 NW 896. 
Mo.—Blackburn v. Tweedie, 60: Mo. 
ae Leiweke v. Jordan, 59 Mo. A. 


N. J.—Cummings v. Jackson, 55 N. 
J. Eq. 805, 38 A 763; McKee v. Griggs, 
61 N. J. Eq. 178, 26 A 158. 

N. Y.—Payne v. Wilson, 74 N. Y. 
348; Chase v. Peck, 21 N. Y. 581; Sul- 
livan v. Corn Exch. Bank, 154 App. 
Div. 292, 139 NYS 97; Watkins v. 
Vrooman, 51 Hun 175, 5 NYS 172; 
Hoyt v. Doughty, 6 N. Y. Super. 462. 

N. C.—Perry vy. Southern Surety 
Co., 190 N. C. 284, 129 SE 721; Bunn 
v. Braswell, 139 N. C. 135, 51 SE 927. 

Oh.—Cotterell v. Long, 20 Oh. 464. 

Okl.—Deming Inv. Co. v. Christen- 
sen, 60 Okl. 148, 159 P 663. 

Or.—Colgan v, Farmers’, etc., Bank, 
59 Or, 469, 106 P 1134, 114 P 460, 
117 P 807; Marquam v. Ross, 47 Or, 


374, 78 P 698, 83 P 852, 86 P 1; Ma- 
ee v. Heilner, 12: Or. 335,.7 P 

Pa.—In re Dimond, 14 Pa. 323. 

Porto Rico.—Leake vy. Jones, 6 
Porto Rico Fed. 570. 

S. C.—Shaw v. Shaw, 122 S. C. 386, 
115 SE 322; Creech v. Long, 72 S. C. 
25, 51 SE 614; Menude v. Delaire, 
2.8. C.. Ha. 564. 

S. D.—Merrill v. Hurley, 6 S. D. 
592, 62 NW 958, 55 AmSR 859. 

Tex.—Luse y. Rea, (Civ. A.) 207 
SW 942, 

Va.—Ruffners v. Putney, 12 Gratt. 
(53 Va.) 541. 

W. Va.—Wayt v. Carwithen, 21 W- 
Va. 516. 

Eng.—Dodsley v. Varley, 12 A. & 
E. 632, 40 ECL 316, 113 Reprint 954; 
Baynard v. Woolley, 20 Beav. 583, 
52 Reprint 729; Ex p. Greenhill, 3 
Deac. & C. 334; Matter of Strand 
Music Hall Gor itd), ‘S8 De. Garin 


S. 147, 68 EngCh 147, 46 Reprint 594; 
Ex p. Rogers, 8 De G. M. & G. 271, 
57 EngCh 271, 44 Reprint 394; Byre 
v. + McDowell,’ 9 Hi LL. Cas, "6197 47 
Reprint 871; Carew v. Arundell, 8 
Jur. N. S. 71; Cradock v. Scottish 
Provident Inst:, 63: LA. Chy ths mes 
gard v. Hodges, 1 Ves. Jr. 478, 30 
Reprint 447, 3 Bro. Ch. 531, 29 Re- 
print 684 [aff 4 Bro, Ch. 421, 29 Re- 
print 969]. 

Be pe v. Middleton, 2 Ont. L. 

Sask.—Imperial El., ete, Co. v. 
Olive, 7 Sask. L. 395, 19 DomLR 248, 
29 WestLR 339, 6 WestWkly 1562. 

N- _W.  Terr.—Sawyer, ete, Co. ve 
Waddell, 6 Terr. L. 45. 

[a] Dlustrations.—(1) A written 
agreement by the owner to pay the 
occupant of certain land a given sum, 
conditioned that, when the land was. 


‘For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


ie 


4 a 


“whole debt and to 


§ 34] 


tract in writing to secure a debt specified therein, in 
which the parties expressly declare their intention 
to create a lien, by way of mortgage, upon real 
estate particularly described, upon the failure of 


sold, to enable the owner to realize 
the amount, the occupant should sur- 
render his possession, and meantime 
giving him the occupancy in lieu of 
paying him interest on this sum, has 
been held to constitute an equitable 
mortgage on the land. Blackburn v. 
Tweedie, 60 Mo. 505. (2) An agree- 
ment to convey by good and sufficient 
deed an estate in which the grantor 
had a vested remainder, or else to 
pay. a designated sum of money 
within a limited time, with a pro- 
vision that on default of such pay- 
ment the obligation to convey the 
jand aforesaid should be absolute, 
was held to be a mortgage to secure 
the payment of the money, with the 
right of redemption belonging to 
mortgages in the usual form. Cot- 
terell v. Long, 20 Oh. 464. 

[b] Agreement to pay from pro- 
ceeds of property.—(1) An agreement 
that bills shall be paid out of the 
proceeds of certain property may cre- 
ate an equitable mortgage. Donald 
v. Hewitt, 33 Ala. 534, 73 AmD 431; 
Ex p. Greenhill, 3 Deac. & C. 334. 
(2) An instrument containing an 
agreement to pay money when cer- 
tain mining claims and mill sites 
were sold out of the first money re- 
ceived from the sale, and providing 
that a special lien was thereby cre- 
ated on the property to secure the 
payment of the obligation, created an 
equitable mortgage. Stephen v. Pat- 
terson, 21 Ariz. 308, 188 P 131, 132 
[quot Cyc]. See In re Dimond, 14 
Pa. 323 (where an heir agreed that 
‘a portion of his interest in real es- 
tate, which was about to be sold 
under proceedings in the orphans 
court, should be applied to the pay- 
ment of a debt for which another was 
his surety, but before the return of 
sale he assigned to two others, to 
whom he was indebted, a portion of 
the proceeds of sale, after the pay- 
ment of the former transfer, and in 
case the sale is set aside, then he 
transfers to them his right, title, and 
interest in the land, or money made 
by its sale, to the same amount, the 
second instrument was not a convey- 
ance of the land, but a mere transfer 
of the land or-money to the amount 
of the indebtedness, and although the 
first sale was set aside, still the sec- 
ond transferees took subject to the 
first agreement). (3) But the inten- 
tion must be to create a lien upon 
the property, as distinguished from 
an agreement to apply the proceeds 
from the sale of it to the payment 
of the debt. Smith.v. Rainey, 9 Ariz. 
362, 88 P 463. See Hibernian Banking 
Assoc. v. Chicago Title, etc., Co., 217 
His "AS 36 ‘ifatl\295 Ti, 537,-> 229 ¢NE 
540] (while a written instrument en- 
tered into for the purpose of pledging 
realty as security for a debt, informal 
or insufficient as a common-law or 
statutory mortgage, may be held to 
operate aS a mortgage on such prop- 
erty yet there must be present, before 
such equitable mortgage can be en- 
forced, the element of an intention of 
the executant that such instrument 
shall operate as a lien upon the prop- 
erty described; and until it does so 
appear an equitable mortgage is not 
established); Vaniman v. Gardner, 99 
Ill. A. 345 (a mere promise to pay 
out of the proceeds of the_ sale 
of the property is not sufficient 
to operate as an equitable mortgage 
upon the property itself. The inten- 
tion must be to create a lien upon the 
property, as distinguished from an 
agreement to apply the proceeds of a 
sale of it to the payment of a debt). 

[ec] Bond to indemnify.—A bond 
given by one of two, who mortgaged 


property owned by them in severalty, 


to the other, conditioned to pay the 
indemnify the 


other, was an equitable mortgage. 
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of equity.°° 


Hoyt v. Doughty, 6 N. Y. Super. 462. 
{d] Consent judgment, declaring 
that defendant “has an equity to re- 
deem” certain land on the payment 
to plaintiff of a specified sum, and 
in case of failure to pay the same 
within the time limited ‘defendant 
shall stand debarred absolutely” of 
all equity in the premises, establishes 
the relation of mortgagor and mort- 
gagee between the parties. Bunn v. 
Braswell, 139 N. C..-135, 51 SE 927. 

[e] Debenture bonds reciting that 
the property of incorporation is 
pledged for their payment constitute 
an equitable mortgage. White Water 
Valley Canal Co. v. Vallette, 21 How. 
(U. S.) 414, 16 L, ed. 154; Port v. Car- 
penter, 138 Iowa 553, 114° NW 615, 
19 LRANS 206; Howard v. Minnesota 
Iron, etc., Co., Ltd., 62 Minn. 298, 64 
NW 896. 

{f] Execution and delivery of a 
mortgage by one not the owner of 
the land apparently conveyed at the 
direction of the actual owner creates 
an equitable mortgage in favor of the 
grantee receiving such mortgage upon 
the representation that it constitutes 
a first lién upon the land in question. 
Rohde v. Rohn, 127 Ill. A. 579 [rev 
ye anne grounds 232 Ill. 180, 83 NE 
Indorsement on notes.-— An 
agreement on the back of a note 
making it a charge upon the par- 
ticular land has been held to be an 
equitable mortgage. In this way an 
agreement intended to operate as a 
revival of the mortgage note may be 
rendered effectual as an equitable 
mortgage, although ineffectual to re- 
vive the mortgage lien. Peckham v. 
Haddock, 36 Ill. 38. 

[h] Parol agreement.—(1) Where 
a person pays off encumbrances on 
the land of another, taking title in 
fee thereto in his own name, a parol 
agreement with the owner that the 
deed to such person shall be consid- 
ered a mortgage, and that the owner 
shall have the right to redeem, is not 
enforceable. McKee v. Griggs, 51 N. 
J. Eq. 178, 26) A158. (2) An oral 
agreement that the bank commis- 
sioner might hold possession of a 
building as security for liabilities to 
a bank was held to give lien in na- 
ture of equitable mortgage. Farm- 
ers’ State Bank v. St. Aubyn, (Kan.) 
242 P 466. 

{il Security for alimony.—Deed 
from a husband to a third party and 
from the third party to the wife and 
an accompanying agreement to the 
effect that the wife held the deed to 
secure the payment of alimony, in ac- 
cordance with an agreement then 
made, constituted an equitable mort- 


gage. Shaw v. Shaw, 122 S. C. 386, 
115 SE: 322. 
{[j] Where purchase-money notes 


recited that they were secured by a 
deed of trust lien on land, one who 
took notes believing they were in 
fact so secured is entitled to an 
equitable lien on the land, notwith- 
standing no deed of trust was in fact 
executed. Luse v. Rea, (Tex. Civ. 
A.) 207 SW 942. 

[k] Form of words immaterial.— 
(1) Any formula of words which 
plainly shows the intention to trans- 
fer property by way of security will 
suffice to raise a mortgage in equity. 
Perry v. Southern Surety Co., 190 
N.C. 284,129 SH: 721. (2) It was 
so held in a case where the contract 
between the parties undertook to 
“pledge the real and personal es- 
tate’ of one as security for the 
payment of a sum of money to the 
other. Mobile, etc., R. Co. v. Talman, 
15 Ala. 472. (3) So where A, having 
received the property of B, to invest 
it for B’s advantage, gave a paper, 
not in form of a mortgage, acknowl- 
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conditions fully set forth, is an equitable mortgage, 
which, on nonpayment and breach of the conditions, 
may be foreclosed in the ordinary way in a court 


and declaring that certain specified 
property of his own was mortgaged 
to secure B, this would operate as a 
mortgage upon the death of A, in- 
solvent. Menude v. Delaire, 2 S. GC. 
Eq. 564. (4) Where a husband and 
wife made a release deed of their real 
estate, containing the following 
clause: “On condition that, whereas 
the said grantees have lent us one 
thousand dollars to be paid three 
years from this date, without inter- 
est, they taking in lieu thereof the 
rents and profits of said land, if we 
shall pay said money, this deed shall 
be void, else valid; if not paid and 
a forfeiture occurs, the land shall be 
taken in full payment of debt and 
interest, without further claim upon 
us, or either of us,’ and the grantees 
took possession, it was adjudged to 
constitute an equitable mortgage. 
Jarvis v. Woodruff, 22 Conn. 548. 

[1] Intention of parties governs.— 
In equity, in determining whether or 
not a_ given transaction is to be 
treated as a mortgage, the form of 
the transaction is not regarded, but 
the Substance must control. The in- 
tention of the parties, to be gathered 
in the light of surrounding circum- 
stances, must give character to the 
contract in that regard. It is not nec- 
essary, in order to constitute a mort- 
gage, that it should be so expressed 
in the conveyance, but it may appear 
by a separate instrument, in the na- 
ture of a defeasance. Nor is it neces- 
sary that the deed and the defeasance 
should refer to each other. Their 
connection may be shown by parol. 
And aie Genes need not even be 
in writing. reschbaker y. 
vest 475. rape ae 

m Intent to give security as dis- 
tinguished from sida fed 18 consti- 
tute an equitable mortgage on prop- 
erty for the payment of a debt there 
must be manifest an intent to create 
a security as distinguished from an 
intent to apply to the payment of 
the debt the proceeds of a sale of the 
pores cn niert: v. Dancer, 

a. ; 74; Smith y, i 
9 ee 362, 83 P 463 of as 

n] Where two persons urchased 
land jointly and the one fumtished an 
excess of his proportion of the pur- 
chase money, a written agreement by 
the other promising to pay his pro- 
portion of the price thus advanced 
by the other and stating that the 
money so promised to be paid was 
for the promisor’s portion advanced 
by the promisee for the purchase of 
the land constituted an equitable 
ieee i a Leiweke v. Jordan, 59 Mo. 

50. Ala.—Day v. Stewart, 202 Ala 
229, 80 S 289; Courtner v. ; 
149 Ala. 18, 43 S 368. gaia 

rk.—Ward vy. Stark 
121 Sw 380 » 91 Ark. 268, 
olo.—Thomas vy. Wisn i 
243, 180 P 744. pede ifs 


sO eee Clarke v. Sibley, 13 Mete. 


N. J.—Cummings vy. Jacks 
Ne Ba, 805, 38 A 763 sist 


. C.—Shaw vy. Shaw, 122 8, 
115 (Sm $22: see ty 
ae eel v. Middleton, 2 Ont. L, 


Ae cone pe Re Vv. 
ive, 7 Sask. L. 395, 19 DomLR 248. 
29 WestLR 339, 6 West Wkly 1562.” 
4 : err.—Sawyer, etc., Nhs We 
Waddell, 6 Terr. L, 45, accra 
[a] Rule applied.—One who had 
been for some years in possession of 
a farm purchased by his father with 
the intention of giving it to him, and 
who had in fact devised it to him, 
purchased a machine from the manu- 
facturers, giving his notes therefor, 
and at the same time executed a 
document which was duly registered, 


Hl etone Cos 


edging the receipt of the property,| and in which it was stated that the 
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[§ 35] 2. Mortgage of Equitable Estate. An equi- 


table mortgage may be created by a conveyance, 
legal in its form, of an equitable estate as security 


for the payment of money.®t 
[§ 36] 8. Mortgage Outside of 


Where an owner of land under a deed lost without 
being recorded has given a mortgage thereon and 
subsequently his grantor conveys to another with the 
understanding that the title was to be subject 
thereto, such mortgage constitutes a valid lien as 
between the parties and against subsequent pur- 
chasers with notice, although outside the chain of 


title.>? 
[§ 37] 4. Rents and Profits. 


Jand had been so “willed” to him that 
he had a good title thereto, and would 
not further encumber it, and he 
thereby charged it with the payment 
of the notes, a charge in favor of 
the manufacturers was enforceable 
against defendant and those claim- 
ing under him. Abell v. Middleton, 
2 Ont. L. 209. 

[b] Note reciting extension of 
mechanic’s lien.—Where a creditor 
holding a mechanic’s lien took a note, 
payable after the statutory time lim- 
ited for the enforcement of the lien, 
reciting that the note is secured by 
a mechanic’s lien, this does not create 
an equitable mortgage, as such recital 
is a mere recognition of a then status, 
that is, the existence at that time 
of a mechaniec’s lien in favor of the 
payee, and does not show an intention 
to give or create any lien. Loyd v. 
Guthrie, 131 Ala. 65, 31 S 506. 

[c] Common-law lien distin- 
guished.—Where, by the terms of a 
contract, expressly giving a lien on 
certain property, such property is 
not to remain in the possession of 
the one to whom the lien is given, 
the contract will be construed. to 
amount to an equitable mortgage, and 
not to a common-law lien. Donald v. 
Hewitt, 33 Ala. 534, 73 AmD 431. 

Deed of land with agreement or 
bond to convey see infra §§ 86, 87. 

51. Cooper v. Newell, 263 Mo. 190, 
172 SW 326; Hall v. Hagle Ins, Co., 
151 App. Div. 815, 186 NYS 774 [aff 
24L Nv Y¥. 507 mem, 105 NE 1085 
mem]; Jarvis v. Dutcher, 16 Wis. 307. 
But see Hymann vy. Bogue, 135 Ill, 
9, 26 NE 40 (where it was held that 
a transfer by a cestui que trust to 
his creditor of his interest in the 
proceeds of land held in trust for 
himself and others does not consti- 
tute a mortgage of the land). 

[a] A deed of trust executed by 
the owner of the equitable title con- 
veyed by the deed operates as a 
charge on the equity for the pay- 
ment of the debt secured thereby. 
Cooper v. Newell, 263 Mo. 190, 172 
SW 326. 

[b] Mortgage before equitable con- 
version.—Where a _ testator leaves 
his property, real and personal, to 
his executors in trust to receive the 
rents and profits during the life of 
his wife and apply the same to cer- 
tain uses, and at the death of the wife 
to sell the property and divide the 
proceeds equally among the testator’s 
three sons, or, if they should elect to 
hold the same together, then to con- 
vey the property to them, each of 
the sons takes an alienable estate in 
the real property which forms part 
of the trust fund, and conceding that 
there was an equitable conversion by 
the terms of the will, so that for 
purposes of administration and dis- 
tribution the land is deemed to be 
personalty and not realty, still the 
alienation for a valuable considera- 
tion of such interest, before the ac- 
tual sale thereof under the power, 
would be sufficient to create an equi- 
table mortgage which would follow 
the proceeds after such conversion 
had actually become effective by sale. 
Archer v, Archer, 147 App. Div. 44, 


In some circum- 
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Chain of Title. 


such agreement, 


the character of an equitable mortgagee.*+ 
courts of equity in fact strongly incline to treat all 


131 NYS 661. 

52. Dobbins v. Economic Gas Co., 
182 Cal. 616, 189 P 1073. 

53. Gest v. Packwood, 39 Fed. 525; 
Charter @ak L. Ins. Co. v. Gisborne, 
Si Utah 319; 155P 253) atte 142 SUS. 
SAE BUPA Oie A( Gls IU Gol URS 1 Db:< 18%, 
Edwards, 1 Deac. 611, 38 HCL 792; 
Abbott v: Stratton, 9 ‘Ir. Eq.) (233; 
Cradock v. Scottish Provident Inst., 
63 L. J. Ch. 15; In re Parkinson, 13 
Pet MRepweN.aus) 26k panwallss 
1 Ves. Jr. 162, 30 Reprint 281. 

[a] Lease with pledge of rents 
and profits.—The purchaser of land, 
in fulfillment of an agreément on 
his part to reconvey the property as 
security for the unpaid purchase 
money, if it was not paid in a certain 
time, gave to the vendor a lease of 
the property, with the right to ap- 
ply the net profits and proceeds from 
year to year on the purchase-money 
notes. It was held that, the agree- 
ment to give security being in equity 
a mortgage, the lease, with a pledge 
of the rents and profits, was accepted 
as a fulfillment of the agreement, and 
the agreement and lease, taken to- 
gether, created a lien on the body 
of the property, which could be en- 
forced in equity as a mortgage, in 
case the rents and profits were not 
sufficient to pay the debt. Gest v. 
Packwood, 39 Fed. 525. 

[b] Rents and profits of mine.— 
Where certain deeds of trust of min- 
ing property were given simply as 
security ‘for money advanced by the 
trustee and others, which provided 
that the amounts secured should be 
paid out of the “rents, issues, and 
profits” of the mine, and that the 
amounts advanced as expenses in 
opening the mine should also be 
so paid, an action to subject the 
mining property to a lien for the 
moneys so secured may be main- 
tained, as, under such a deed, not 
only the “rents, isSues, and profits” 
are subject to the payment of the 
debts, but, if these are insufficient, 
the property aS well. Charter Oak 
L. Ins. Co. v. Gisborne, 5 Utah 319, 
15) RP 253 [aff 142 U. S. 326, 12: SCt 
277, 35 L. ed. 1029]. 

[c] Power of attorney to collect 
rents and profits—Where, upon the 
advance of a sum of money, the 
debtor executed her bond and war- 
rant and perfected a letter of attor- 
ney authorizing the creditor to re- 
ceive the rents of her estates, and, 
by contemporaneous instruments, 
stated that the letter of attorney 
was given for the repayment of the 
money borrowed and agreed not to 
revoke it until the sum _ borrowed 
should be repaid, with interest, and 
authorized the creditor to apply the 
rents in payment of the premiums on 
the policy, and the interest on the 
debt, this constituted an equitable 
mortgage of the lands. Abbott v. 
Stratton, 9 Ir. Eq. 233. 

GaAs S.—Leggat v. McLure, 234 
Fed. 620, 148 CCA 3886. 

Ark.—La Cotts v. La Cotts, 109 
Ark. 335, 159 SW 1111. 

Cal.—San Jose Safe- Deposit Sav. 
Bank Madera Bank, 121 Cal. 539, 
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/ 


stances, a pledge of the rents and profits of an estate 
as security for a debt will create a lien in the nature 
of a mortgage on the body of an estate.°? 

[§ 38] 5. Purchase at Judicial Sale. 
owner of property which is about to be sold at judi- 
cial sale procures a stranger to agree to become the 
purchaser at such sale, bidding in the property for 
the benefit and accommodation of the debtor, with 
a provision that such purchaser shall hold the title 
until repaid the amount of his advances and then 
convey it to the debtor, the purchaser, fulfilling 


When the 


takes the title to the property in 
Since 


Colo.—Reitze v. Humphreys, 53 
Coloo Wi, 125. 2PeoLs8. 

Il.—Union Mut. L. Ins. Co. v. Slee, 
123 Ill. 57, 12 NE) 543, 13 NB. 222; 
Klock v. Walter, 70 Til. 416; Smith 
v. Doyle, 46 Ill. 451; Stephenson Vv. 
Thompson, 13 Ill, 186. 

Ind.—Beatty v. Brummett, 94 Ind. 
76. 

Iowa.—Roberts McMahan, 4 
Greene 34. 

Ky.—Nichols v. Marquess, 141 Ky. 
642, 133 SW 562; Howe v. Courtney, 
107 SW 206, 32 KyL 711; Guenther 
v. Wisdom, 84 SW 771, 27 KyL 230; 
Monarch v. Jones, 8 Kyl 612. 

Mass.—Hutchings v. Clerk, 225 
Mass. 4838, 114 NE 746, AnnCas1917C 
979; Potter v. Kimball, 186 Mass, 120, 
71 NE 308. See Flynn v. Curtis, 
etc., Co., 245 Mass. 291, 1389 NE 533; 
O’Brien v. Hovey, 239 Mass. 37, 131 
NE 342, 

Mich.—Anderson vy. Smith, 103 
Mich. 446, 61 NW 778. 

Minn.—Jentzen v. Pruter, 148 Minn. 
8, 180 NW 1004, 1005 [cit Cyc]; Wen- 
zel v. Wiegand, 92 Minn. 152, §9 NW 
633. 

Mo.—McLure v. National Bank of 
Commerce, 252 Mo. 510, 160 SW 1005; 
Phillips v. Jackson, 240 Mo. 310, 144 
SW 112. 

N. J.—English v. Rainear, (Ch.) 55 
A 41; Barkelew v. Taylor, 8 N. J. 
Eq. 206. 

N. Y.—Sahler v. Signer, 37 Barb. 
329; Umfreville v. Keeler, 1 Thomps. 
& C. 486; Moore v. Nye, 21 NYS 94. 

N. C.—Lutz v. Hoyle, 167 N. C. 
632, 88 SE 749; Sandlin v. Kearney, 
154 N. C. 596, 70 SE 942 [quot Cyc]; 
Williams v. Avery, 1381 N. C. 188, 
42 see 582. 

N. D.—Hassen v. Salem, 48 N. D. 
592, 185 NW 969. 
wom .—Wilson vy. Giddings, 28 Oh, St. 

Or.—Bickel v. 58 Or. 
O87 PLease 4: 

Pa.—Gaines v. Brockerhoff, 136 Pa. 
175, 19 A 958; Jones v. Pierce, 134 
Pa. 533, 19 A 689; Hiester v. Ma- 
deria, 3 Watts & S, 384. 

Tenn.—Taylor v. Elgin, 140 Tenn. 
602, 205 SW 428, 430 [cit Cyc]; 
Guinn v. Locke, 1 Head 110. 

W. Va.—Liskey v. Snyder, 56 W. 
Va. 610, 49 SE 515; Thacker v. Morris, 
The Va, 220, 43 SH 141, 94 AmSR 

Wis.—Beebe v. Wisconsin Mortg. 
Loan Co., 117 Wis. 328, 93 NW 1103; 
Phelan v. Fitzpatrick, 84 Wis. 240, 
54 NW 614; Hoile v. Bailey, 58 Wis. 
434, 17 NW 322. 

[a] Rule applied.—(1) An agree- 
ment by the purchaser of land at a 
judicial sale to allow the owner to 
redeem is enforceable, as a_trust, al- 
though not in writing, even after the 
expiration of the time allowed 
thereby to redeem, and even though 
the effect of enforcing the agreement 
changes an absolute deed into a mort- 

gage. McKibben y. Diltz, 138 Ky. 
684, 128 SW 1082, 1837 AmSR 408. Oy 
Where a creditor at a foreclosure sale 
under his mortgage became a pur- 
chaser and thereafter by arrange- 
ment a deed was given by the com- 
missioner to another who agreed to 


Vv. 


Wessinger, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


fis 


§§ 38-40] 


securities for money, or for indemnity, as mort- 
gages,°> when a promise is made by a purchaser, 
at or before a judicial sale, to extend the time for 
redemption beyond the time allowed by law, they 
will treat the transaction as a mortgage on the land 
sold, the real right of the creditor extending no 
further than to receive full satisfaction of his debt.°° 
But in the absence of an explicit written agreement 
between the parties, clear and convincing evidence 
will be required to convert a sheriff’s deed, under 
these circumstances, into a mere mortgage for the 


benefit of the debtor.®* 


[§ 39] 6. Redemption for Benefit of Creditor. 
When property has been sold at a judicial sale, 
and a stranger, at the request of the debtor, ad- 
vances the money necessary to effect a redemption 
from such sale, taking to himself an assignment 
of the sheriff’s deed or certificate of purchase, with 
an agreement to convey the property back to the 
debtor on being reimbursed for the amount of his 


convey the property to the debtor 
upon payment of the purchase price 
paid by the former, the conveyance 
to such a purchaser amounted to a 
mortgage only. Coffey v. Raney, 6 
KyL 366, 13 Ky. Op. 107. (3) A mort- 
gagor who obtains a promise from 
the purchaser at the foreclosure sale 
to return the property on the mort- 
gagor paying back the money paid 
with interest within three years may 
rely on the agreement of the pur- 
chaser, and, until the purchaser 
either denies or repudiates the agree- 
ment the mortgagor is not guilty of 
laches and is not affected by the stat- 
ute of limitations. Bickel v. Wes- 
Singer, 58 Or. 98, 113 P34. 

{b] Encumbrance as against cred- 
itor.— Where property is sold under 
execution to a stranger to the execu- 
tion, there is no reason why the lat- 
ter and the execution debtor could 
not, as against the creditor, create, 
by parol agreement, an encumbrance 
on the property on account of a debt, 
which the debtor owed the purchaser 
under the execution, the title to the 
property having been made to the 
purchaser before the creditor acquired 
any lien on it. Monarch v. Jones, 
8 KyL 612. 

{e] Rule held inapplicable. — A 
contract whereby a grantee in a mas- 
ter’s deed gives the former.owner the 
right to repurchase within a certain 
time, at a Stated price, does not con- 
vert the master’s deed into a mort- 
gage, where there is no debt which 
such a mortgage could secure, and 
the contract expressly declares that 
the former owner has no interest in 
the land except the right to repur- 
chase. Hibernian Banking Assoc. v. 
Commercial Nat. Bank, 157 Ill. 524, 
41 NE 919. 

{[d] Conditional sale not mortgage. 
—(1) Where the purchaser agreed to 
extend the time for redemption and 
the original owner, although it was 
agreed that he might have an op- 
tion to redeem within such extended 
time, was not under any obligations 
to pay the purchaser, the transaction 
amounted only to a conditional sale. 
Stroup v. Haycock, 56 Iowa 729, 10 
NW 257. (2) Where the complain- 
ant, claiming an interest through his 
wife, but without record title, made 
an agreement with the purchaser at 
an execution sale founded on a judg- 
ment against the estate of the for- 
mer’s father-in-law, by which it was 
agreed that he might repurchase 
within a specified time for a fixed 
price, the transaction was not a mort- 
gage or an instrument intended to 
secure a loan, but a conditional sale. 
Grau v. Valdecilla, 5 Porto Rico Fed. 
338. 


[e] emporary privilege, not mort- 
gage.—Where on the day of a _ sher- 
iff’'s sale on execution plaintiff and 
defendant executed a written agree- 
ment under which plaintiff agreed 
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to purchase in the property to be 
sold, and to reconvey that and other 
property bought by him at similar 
sales, to defendant, this was, under 
the circumstances of the case, only a 
temporary privilege to defendant, and 
plaintiff could not be held to hold 
the lands so bought by way of mort- 
gage. Price vy. Evans, 26 Mo. 30. 

{f] Trust not mortgage.— Where 
the property of a client is sold under 
a trust deed given by him to secure 
an indebtedness, and thereafter, at 
the client’s request, his attorney pur- 
chases the property upon an agree- 
ment with the client that the client 
may repurchase it upon payment to 
the attorney of promissory notes and 
book accounts due from the client to 
him, the transaction constitutes a 
trust, not a mortgage, and the at- 
torney “may sue on the notes before 
the expiration of the time accorded 
the client in the agreement to re- 
purchase. Lamberson vy. Bashore, 167 
Cal. 387, 139° PR 817. 

{g] Failure to comply with agree- 
ment.—An agreement, between a pur- 
chaser at a sheriff’s sale and defend- 
ant in execution, in consideration of 
a transfer of certain stock, to bid the 
amount necessary to pay the in- 
debtedness, and, if defendant in exe- 
cution could raise the money before 
the time fixed for the delivery of 
the deed, the property should be con- 
veyed to him, will not be enforced in 
equity, if the party asking perform- 
ance has failed to comply substan- 
tially with his part of it. Merritt 
v. Brown, 19 N. J. Eq. 286 [mod on 
other grounds 21 N. J. Eq. 401]. 

55. See supra § 28. 
56. Pensoneau v. Pulliam, 47 Il. 


58 

57. Downing v. Woodstock Iron 
Co., 93 Ala. 262, 9 S 177; Womack v. 
Duckworth, (Ark.) 236 SW _ 833; 
Kreuscher v. Roth, 152 Minn. 320, 
188 NW 996; Jones v. Pierce, 134 Pa. 
533, 19 A 689. 

[a] Rule applied.—Where the life 
tenant arranged with a third person, 
prior to the expiration of the time of 
redemption, that the latter purchase 
the interest acquired by the pur- 
chaser at a foreclosure sale and sell 
to him, the contract of sale provid- 
ing that if he should not make his 
payments prior to death he should 
have no interest in the property and 
his payments should be forfeited, the 
remainderman, who took no part in 
saving the property, could not, upon 
the life tenant’s death, assert a right 
to his title acquired from the pur- 
chaser at the foreclosure sale, but 
such interest was forfeited in accord- 
ance with the terms of the contract. 


Kreuscher v. Roth, 152 Minn. 152, 188 


NW 996. 

58. Ala.—Nelson v. Kelly, 91 Ala. 
569, 8 S 690. 

Cal.i— San Jose Safe Deposit Sav. 
Bank v. Madera Bank, 156 Cal. 38, 
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advances, if the parties meant to treat the advance 
made by the stranger as a loan to the debtor and 
intended that he should hold the land simply for 
security for the payment of the debt thus created, 
it will be regarded and treated in equity as a mort- 
gage of the land;°® but if the arrangement between 
the parties does not create the relation of debtor 
and ereditor, but leaves it optional with the original 
owner to repay the stranger advances or not, it is 
merely a sale with a right of repurchase.*® 

[§. 40] 7. Advance of Purchase Money for Vend- 
If a person who has contracted for 
the purchase of land procures another to lend him 
the money necessary to make the payments, or to 
advance it for him, and has the deed made to the 
latter, with an agreement that he will convey the 
title to the former on repayment of the amount ad- 
vanced, the transaction will amount to an equitable 
mortgage if it was the understanding and intention 
of the parties that the one should become debtor 


103 P 225. 

Conn.—Lounsbury v. 
Conns 170; 22 An153: 

Ill.— Trogdon v. Trogdon, 
144, 45 NE 575; Smith v. 
Ill. 451. 

Iowa.—Byers v. Johnson, 89 Iowa 
278, 56 NW 449; Barthell v. Syver- 
son, 54 Iowa 160, 6 NW 178. 

Ky.—Brey v. Barbour, 20 SW 899, 
14 KyL 655. 

Minn.—Staughton v. Simpson, 69 
Minn. 314, 72 NW 126. 

Pa.—Sweetzer’s App., 71 Pa. 264. 

S. D.—Wilson v. McWilliams, 16 
StD 96, OLIN. 45 3e 

W. Va.—Shank vy. Groff, 438 W. Va. 
337, 27 SE 340. 

[a]. One advancing money to the 
second mortgagee to redeem _ the 
property from a sale under fore- 
closure of the first mortgage pur- 
Suant to an agreement binding the 
second mortgagee to repay on the 
former obtaining the sheriff’s deed as 
security acquires a lien on the land, 
which is sufficiently evidenced by his 
receiving the certificate of redemp- 
tion until the execution of the deed, 
and the lien is enforceable against 
persons having notice of the facts. 
San Jose Safe Deposit Sav. Bank .v. 
ear Bank,” §56*) Call §38;=1035 2 

[b] Redemption from tax sale.— 
Complainant, at the request of de- 
fendants, purchased the title to their 
land from the purchaser thereof at a 
tax sale, which was afterward found 
to have been void, under an agree- 
ment by which defendants were to 
remain in possession, and repay him 
the amount he had exvended, and, 
on default, he was to become abso- 
lute owner of the land. It was held 
that complainant’s right amounted 
only to an equitable lien, with a right 
of redemption in defendants, and 
equity will not specifically enforce 
the stipulation that on default the 
land should become his property ab- 


Norton, 59 


164 Ill. 
Doyle, 46 


solutely. Nelson v. Kelly, 91 Ala. 
569, 8 S 690. 
59. Eames v. Hardin, 111 Ill. 634; 


Magnusson y. Johnson, 73 Ill. 156; 
Silsbe v. Lucas, 36 Ill. 462. 

[a] No promise to pay.—lLand 
having been sold under a deed of 
trust, a third party, at the request 
of the original owner, bought from 
the purchaser, giving his note for the 
purchase money, and took a written 
contract for the conveyance of the 
land to him upon payment of his 
note, and then agreed, verbally, with 
‘the original owner, that, if he would 
pay the note when due, he might 
have the land; but the original owner 
made no promise to pay, and did not, 
in fact, pay, and the deed was exe- 
cuted to the _ purchaser. It. was 
held that his title was absolute, and 
was not held as a security for the 
payment of the money paid by 
aS Magnusson v. Johnson, 73 Ill. 
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to the other for the money advanced, and that the 
land should be held merely as security for this 
If this was their contract, the form in which 
they may have cast the agreement is immaterial.® 
It is not necessary that the agreement to reconvey 
should be under seal,°? or even that it should be 
in writing; a mere oral agreement will be sufficient 
in equity, if fully established ;®* but one having no 
interest in land, legal or equitable, at the time a 
deed was executed by the owner to a third party, 
eannot assert the rights of a mortgagor therein 
against the grantee, solely by virtue of an oral 
,convey the land 


debt.°° 


agreement made by the grantee to 


' 60. U. S.—Clear Lake Power, etc., 
Co: 


v. Stephens, 226 Fed. 642, 141 
CCA 398; Wright v. Shumway, 30 
EF. Cas! No. 18,093, 1-Biss. .23. 


Ala.—Hughes v. McKenzie, 101 Ala. 
415, 13 S 609; Hutaw Bank v. Ala- 
bama State Bank, 87 Ala. 163, 7 S 
91; Sims v. Gaines, 64 Ala. 392; Micou 
vy. Ashurst, 55 Ala. 607. 

Ark.—Banks v. Walters, 95 Ark. 
501, 130 SW 519. 

Cal.—Campbell v. Freeman, 99 Cal. 
546, 34 P 113; Purdy v. Bullard, 41 
Cal. 444; Hidden v. Jordan, 21 Cal. 
92. 

Fla.—Lindsay v. Matthews, 17 Fla. 
Buln 

Ga.—Doris v. Story, 122 Ga. 611, 
50 SE 348; Fleming v. Georgia R. 
Bank, 120 Ga. 1023, 48 SH 420. 

Tll.—Stewart v. Fellows, 128 Ill. 
480, 20 NE 657; Smith v. Cremer, 71 
Tll. 185; Smith v. Sackett, 15 Ill. 528; 
Davis v. Hopkins, 15 Ill. 519. 

Iowa.—Witmer v. Shreves, 141 
Iowa 496, 120 NW 86; Rogers v. 
Davis, 91 Iowa 730, 59 NW 265. 

’ Kan.—Dyer v. Johnson, 109 Kan. 
338, 198 P 944; Stratton v. Rotrock, 
84 Kan. 198, 202, 114 P 224 [cit eae 
Weekly v. Ellis, 30 Kan. 507, 2 
96. 


Ky.—McKenney v. Page, 146 Ky. 
682, 143 SW 382; Sheffield v. Day, 90 
Sw 545, 28 KyL 754. 

Me.—McPherson v. Hayward, 81 
Me. 329, 17 Ar 164; Stinchfield v. 
Milliken, 71 Me. 567. 

Minn.—Tenvoorde v. Tenvoorde, 
128 Minn. 126, 150 NW 396; Holton 
v. Meighen, 15 Minn. 69. See Soukup 
v. Wenisch, 204 NW 35. 

Ra eae tee eke, v.. Jordan, 59 Mo. A. 

Nebr.—Malloy v. Malloy, 35 Nebr. 
224, 52 NW 1097. 

_ Nev.—Leahigh v. White, 8 Nev. 
147. 

N. H.—Glidden y. Newport, 74 N. 
H. 207, 66 A 117. 

Ni Y.— Carr v. Carr, 52 N.Y.’ 25%; 
Lugar v. Lugar, 160 App. Div. 807, 
146 NYS, (3%; HMemans. .v., Lucy, 1 
Thomps. & C. 523. 

N. C.—Mason v. Hearne, 45 N. C. 


88. 
O’Connell, 52 Or. 164, 


, Or.—Hall v. 
HOGer SOD ek BULince Done es LODO sehatot 
75 Pa. 483; 


Gyiels 

Pa.—Fessler’s App., 

Houser v. Lamont, 55 Pa. 311, 93 
AmD 755; Hewitt v. Huling, 11 Pa. 
27; McClintock v. McClIintock,, 3 
Brewst. 76, 

S. C.—Brownlee v. Martin, 28 S. C. 
364, 6 SE 148. 

Tenn.—Robinson v. Lincoln Sav. 
Bank, 85 Tenn. 363, 3 SW 656. 

Tex.—Lucia v. Adams, 36 Tex. Civ. 
A. 454, 82 SW 335. 

Va.—Pennington v. Hanby, 4 Munf. 
(18. Va.) 140. 

Wis.—Gehl Co. v. Brahm, 177 Wis. 
222, 187 NW 1011, 1017 [quot Cyc]; 
Beebe v. Wisconsin Mortg. Loan Co,, 
117 Wis. 328, 93 NW 1103; Jourdain 
Vv. i HMox,..90, Wis. 99, 62. INW 936; 
Schriber v. Le Clair, 66 Wis. 579, 29 
NW 570, 889; Hoile v. Bailey, 58 Wis. 
434,17 NW 322. 


Ont.—Mcllroy v. Hawke, 5 Grant 
Ch. 516. 
[a] Rule applied.—Where, after a 


judicial sale was made to H: and 
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confirmed, J petitioned the court, al- 
leging the death of H, leaving two 
sons as his heirs, that he was their 
guardian, that decedent’s estate had 
no funds with which to pay the pur- 
chase money of the lot, and asking 
an order directing the commissioner 
to make the deed to him, which order 
was made, expressly providing that 
there was reserved to such heirs the 
right to redeem by paying to ,the 
commissioner the purchase money 
and interest within a certain, time. 
and all this was shown by the deed 
executed to him by the commissioner, 
the deed was, in effect, an equitable 
mortgage, from which the _ heirs 
might redeem. Green v. Maddox, 97 
Ark. 397, 1384 SW 931. 

[b] Agreement in form of lease.— 
Where a woman desiring to purchase 
a lot, and not having the money with 
which to pay for it, applied to a cor- 
poration authorized to deal in real 
estate and stated her desire, and the 
company thereupon bought the lot in 
question, and paid the purchase 
money therefor, and on the following 
day the woman subscribed for cer- 
tain shares of the company for the 
purpose of purchasing the lot in com- 
pliance with the by-laws, and entered 
into an agreement in writing with 
the company in the form of a lease, 
by the terms of which she agreed to 
pay a certain amount per month for 
a designated number of months, at 
the termination of which period the 
company was to execute a convey- 
ance of the property to her, the 
transaction amounted to a mortgage. 
Sterck v. Germantown Homestead 
Co., 27. Pa. Super. 336. 

[ec] Debtor’s widow entitled to 
dower.—Where a husband furnished 
part of the consideration for a con- 
veyance to another under an agree- 
ment that the grantee should reim- 
burse himself for all payments made, 
and at the death of the husband con- 
vey the husband’s interest in the 
property to his appointees by will, 
the agreement was a mortgage, the 
intent being only to secure the gran- 
tee for his disbursements, and hence 
the husband’s estate being that of a 
mortgagor, his widow was entitled to 
dower therein. Lugar v. Lugar, 160 
App. Div. 807, 146 NYS 37. 

[d] Purchase on joint account.— 
(1) An instrument executed by one 
of two joint purchasers of land for 
speculative purposes, to the other, 


who furnished all the purchase 
money, promising to pay within a 
given time a stated sum, recited 


therein as being for the purchase 
money of his interest in certain lands 
jointly purchased by them, is an equi- 
table mortgage. Leiweke v. Jordan, 
59 Mo. A. 619. (2) But where two or 
more purchase an estate, and one 
pays the money, and the estate is 
conveyed to them both, the one who 
pays the money gains neither a lien 
nor a mortgage. Brown v. Budd, 2 
Ind. 442. 

[e] Where the surety on a sale 
pond purchased the property at a re- 
sale, ordered for the purpose of en- 
forcing the sale bond, and took the 
commissioner’s deed to himself un- 
der an agreement with his principal 
that he would hold the land in trust 


Bs we ee ee 
ae) 


[§ 40 


to him upon payment of a certain sum.** While it 
is necessary, as stated, that the transaction should 
be intended as a security for a debt or loan, no 
promise or personal covenant on the part of the 
borrower to repay the money is required to make 
it a mortgage in equity.® 
that the one party gave to the other a note or other 
evidence of debt, for the amount advanced, will not 
establish the relation of mortgagor and mortgagee 
between them, if all the other facts in the case show 
an intention merely to give an option to purchase 
the land from the person taking the title.® 
question of the intention of the parties, if not in- 


And conversely the fact 


The 


for such principal until the purchase 
price should be repaid, the purchase 
and holding of the surety was a 


mortgage. Ratliff v. Groom, 44 SW 
968, 19 KyL 1998. 
[f] Bule held inapplicable.— 


Where A bought certain land from B 
for C, taking a deed from B, and giv- 
ing him in return a mortgage for the 
purchase money, and then put C into 
possession and agreed to convey to 
him on payment of the purchase 
money, but after payment he refused 
to convey, A could not be considered 
toward C as a mortgagee. Kean v. 
Landrum, 72 S. C. 556, 52 SE 421. 

[g] Sale not mortgage.—Where a 
purchaser of lands, unable to make 
the deferred payment, borrows money 
from a third person, to whom he pro- 
cures the title to be conveyed by his 
vendor, the third person agreeing to 
convey to the purchaser on repay- 
ment of advances, the relation be- 
tween the parties is that of vendor 
and vendee, and the remedy for the 
breach of the agreement is a bill, in 
the nature of a bill for specific per- 
formance, to enforce the trust, and 
not a bill to have the deed declared a 
mortgage. Moseley v. Moseley, 86 
Ala. 289, 5 S 732. 

61. U.S.—Watts v. Kellar, 56 Fed. 
Ld) CCA 394. 

Or.—Hall v. O’Connell, 52 Or. 164, 
16 9d P7717. 96, P1070. [ouot Cyeilk 

S. C.—Brownlee v. Martin, 28 S. C. 
364, 6 SE 148; Walling v. Aiken, 16 
Sc Ea. 1. 

Tenn.—Jones v. Jones, 1 Head 105. 

Wis.—Gehl Co. v. Brahm, 177 Wis. 
222, 187 NW 1011, 1017 [quot Cyc]. 

[a] Accidental omission of right 
to redeem.—Defendant, having pur- 
chased land at a master’s sale, ar- 
ranged with complainant that the 
latter should advance for defendant 
the money to pay for the land so 
purchased, and should have the use 
of the land for the interest thereon 
until such time as defendant would 
be able to refund the money, and 
that when he could do so he should 
have the land back. The written 
contract drawn uv in accordance 
with this agreement: stated by its 
terms an absolute sale, making no 
mention of the right to redeem. 
appeared, however, that the person 
who drew up the writing intended to 
include such right, and supposed he 
had done so. It was held that the 
evidence was sufficient to justify a 
finding that the transaction was a 
mortgage, and not an absolute sale. 
Jones v. Jones, 1 Head (Tenn.) 105. 

62. ‘Stinchfield v. Milliken, 71 Me. 
567; Hall vy. O’Connell, 52 Or. 164, 167, 
95 owe 96 —P L070 Fave t= Osea 
Gehl Co. ¥. Brahm, 177 Wis. 222, 187 
NW 1011, 1017 [quot Cyc]. 

63. Campbell v. Freeman, 99 Cal. 
546, 34 P 113; Hall v. O’Connell, 52 
OF SLO45 VET 9D. en wie oor en lOO 
[quot Cyc]; Gehl Co. v. Brahm, 177 
Wis. 222, 187 NW 1011, 1017 [quot 
Cyc]. 

64. 
342, 132 NW 309, 87 LRANS 521. 

65. Niggeler v. Maurin, 34 Minn. 
118, 24 NW 369. 

66. Micou v. Ashurst, 55 Ala. 607; 
Forest Lawn Co. v. Hanley, 94 Wis. 
23, 68 - NW 413. 


‘For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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Bennett v. Harrison, 115 Minn. 


aa 
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disputably established by the face of the papers, is 
one of fact, which must be determined on the testi- 
mony of witnesses and evidence of pertinent cir- 
cumstances.®* And if it thus appears that there 
was no design to pledge the land as security for a 
loan, but merely that the person who advanced the 
money to make the purchase should take the title 
absolutely to himself, with an option or privilege 
to the original purchaser to acquire the title, or to 
take the property off the other’s hands, within a 
limited time, on paying a certain amount of money, 
then the transaction is not a mortgage of the land, 
as in that case an essential element of mortgages 
is lacking, namely, a.debt or obligation to be 
secured.*8 

[§ 41] 8. Contract of Purchase or Bond for Title. 
Where a vendor of real estate- executed his bond, 
conditioned to make title on the payment of the 
purchase money, the contract is considered by a 
court of equity in the nature of a mortgage, with 
all its equitable rights and incidents.°® But whether 
equity will so treat such a contract depends on the 
intent of the parties to create a mortgage,’® and it 
will not be so regarded when there is nothing to 
indicate that the parties had any such intention.’ 
A contract for the sale of lands, containing an 
agreement that they shall be held as security for 
future advancements to the purchaser, becomes a 


67. Hughes v. McKenzie, 101 Ala. 
475, /123 |S* 609; Rogers ‘v..) Davis, ‘91 
Towa 730, 59 NW 265; Mason v. 
Hearne, 45 N. C. 88. F 

68. Ill1—Caprez v. Trover, 96 Ill. 


ber-of years, 
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land and mill within a certain num- 
paying a certain suns 
each year, and interest on the price 
of the land and money expended in 


erecting the mill, the owner of the 
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mortgage as soon as such advancements are made.” 

[§ 42] 9. Deed to Take Effect on Payment of 
Price. A deed of land containing a stipulation that 
the title shall not vest in the grantee until the pur- 
chase money is fully paid,** or that, on payment of 
a designated sum to the grantor, the grantee shall 
be seized in fee simple,’* or conditioned that the 
deed shall be null and void unless a certain amount 
is paid by a day fixed,”® is regarded and treated by 
courts of equity as a mortgage in favor of the 
grantor. 

[§ 43] 10. Deeds Reserving Lien for Benefit of 
Third Persons. An agreement in a deed, executed 
and acknowledged by both grantor and grantee, that 
the land shall be held subject to a len of a third 
person for money loaned, is a declaration of trust 
by the grantee for the benefit of the lender, and, 
upon recording, the instrument becomes in effect 
a mortgage upon the land for the debt.7® 

[§ 44] 11. Deed Conditioned for Support of 
Grantor. Where a conveyance of land is made sub- 
ject to a condition, evidenced by a clause in the 
deed itself or by a separate written agreement, that 
the grantee shall furnish support and maintenance 
to the grantor during his life, or pay him an annuity, 
such a condition is generally held to convert the 
instrument into an equitable mortgage in favor of 
the grantor,’ but it has been held that the obliga- 


band conveys a tract of land, one 
part of which is his own and the 
other part is his wife’s maiden land, 
in trust to secure a debt, and after- 
ward the husband and wife united in 


456; Carr v. Rising, 62 Ill. 14; Greene 
v. Cook, 29 Ill. 186; Stephenson vy. 
Thompson, 13 Ill. 186. 

Ky.—Benge v. Benge, 23 SW 668, 
15 KyL 514; Morton v. Woodford, 16 
Sw 528, 13 KyL 150. 

Mass.—Spaulding v. Jennings, 173 
Mass. 65, 53 NE 204; Fowler v. Rice, 
17 Pick. 100. 

Minn.—Soukup vy. Wenisch, 204 
NW 35. 

N. Y.—Hill v. Grant, 46 N. Y. 496; 
Loomis v. Loomis, 60 Barb. 22. 

S. C.—Kean v. Landrum, 72 S. C. 
556, 52 SE 421; Nesbitt v. Cavender, 
21 is. Codi 2 SE 02. 

Tex.—Hubby v. Harris, 68 Tex. 91, 
3 SW 558. 

Va.—Walker v. Mason, 24 SE 231. 

Wis.—Forest Lawn Co. v. Hanley, 
94 Wis. 23, 68 NW 413. 

69. U. S.—Longworth v. Taylor, 
15 F. Cas. No. 8,490, 1 McLean 395 
[aff 14 Pet. 172, 10 L. ed. 405]. 

Ala.—Lewis v. Hickman, 200 Ala. 
672, 77 S 46; Conner v. Banks, 18 
Ala. 42, 52 AmD 209. 

Cal.—Merritt v. Judd, 14 'Cal. 59; 
Withers v. Bousfield, 42 Cal. A. 304, 
183 P 855. 

Ga.—Johnson y. Worthy, 17 ‘Ga. 
20. 

Tll.— Hutchinson v. Crane, 100 Ill. 
269; Wright v. Troutman, 81 Ill. 374. 

Iowa.—Blair v. Marsh, 8 Iowa 144. 

Kan.—yYost v. Guinn, 106 Kan. 465, 
467, 188 P 427 [cit Cyc]. 

N. D.—Jordan v. Donovan, 42 N. D. 
641, 172 NW 838. 

Wash.—Wood v. Mastick, 2 Wash. 
W645 6 ie Ob ae 

See Thienes v. Francis, 69 Or. 171, 
134 P 1195, 138 P 845 (under a con- 
tract for the exchange of lands of 
unequal value, the deed to the more 
valuable tract being placed in es- 
crow until the balance of the price 
is paid, the results are the same as 
under a sale, reserving title in the 
vendor to secure the balance of the 
price, and giving a bond for title 
when ‘the balance of the price, inter- 
est, and taxes are paid); McCrillis 
WaMOOLG Tio Tht. gL LOO.) 00. As LOG.) TOS 
Am'SR 875 (where the owner of land 
agreed with a third person to build 
a mill for him, and to sell him the 
mill and the land at an agreed price, 
the third person agreeing to buy the 


land stood as a mortgagee to the 
third person). 

[al Tri-partite agreement, where- 
by vendors convey to third persons 
to agree to sell in parcel upon pur- 
chaser’s demand and to deposit 
stated per cent of proceeds in bank 
to vendor’s credit, if void as a trust. 


will be given effect as equitable 
mortgage. Withers v. Bousfield, 42 
Cal. A. 304, 183 P.855. 


710. Arnold y. Fraser, 43 Mont. 540, 
117 P 1064; Sweet v. Purinton, 40 S. 
D. 17, 166 NW 161. 

71. Sweet v. FPurinton, supra 
(where the owner of land agreed to 
sell an undivided half interest, the 
buyer paying part down and execut- 
ing a note for balance which was 
placed in the custody of a bank with 
the seller’s deed to the buyer of an 
undivided half interest, while with 
the deed and note was a_ written 
memorandum stating that the bank 
should hold the deed and note and 
deliver the deed to the buyer on his 
payment of the note, which memo- 
randum was executed and signed by 
the seller and the bank, and buyer 
immediately took possession of the 
land, the transaction did not result 
in the creation of an equitable mort- 
gage, there being. nothing to indicate 
that parties had any such intention). 

72. Campbell v. Worthington, 6 
Vt. 448. 

73. Gibson v. Eller, 13 Ind. 124; 
Pugh v. Holt, 27 Miss. 461; Miskelly 
Ve bitts,.9 Baxt,) (Lenn,)) 193. 

[a] Possession retained by ven- 
dor.—A sale and conveyance of land, 
the vendor agreeing to hold and use 
the property until the vendee shall 
sell, and then to give up the premises 
in as good repair aS when they were 
purchased, upvon the payment of a 
balance of the purchase money, is 
unconditional. The agreement is, in 
effect, a mortgage; and the failure to 
make payment within a reasonable 


time will authorize a foreclosure 
against the vendee. Gibson v. Eller, 
13 Ind. 124. E 


74. Lucas v. Hendrix, 92 Ind. 54. 

75. -Carr v. Holbrook, 1 Mo. 240; 
Austin v. Downer, 25 Vt. 558. 

76. Mitchell v. Wade, 39 Ark. 377. 
See William, etc., College v. Powell, 
12 Gratt. (58 Va.) 372 (where a hus- 


a conveyance of the land to a third 
person, upon the consideration of five 
hundred dollars, and the agreement 
that the grantee will pay the debt to 
secure which the land had been con- 
veyed in trust by the husband, the 
creditor has an equitable lien upon 
the land under this last deed). 

77. 1l.—Wright v. Buchanan, 287 
Tll. 468, 123 NE 53. 

Kan.—Hiatt v. Parker, 29 Kan. 765. 

Ky.—Webster v. Cadwallader, 133 
Ky. 500, 118 SW 327, 1384 AmSR 470. 

Md.—Price v. Hobbs, 47 Md. 359. 

Minn.—Doescher v. Spratt, 61 
Minn. 326, 63 NW 736. 

N. Y.—Chase v. Peck, 21 N. Y. 581. 

Vt.—Davis v. Davis, 81 Vt. 259, 69 
A 876, 130 AmSR 1035. 

Va.—Epperson vy. Epperson, 108 
Va. 471, 62 SE 344. 

[a] Lack of consideration.—W here, 
upon the execution and delivery of a 
deed which expressed a money con- 
sideration, but none was in fact paid, 
or agreed to be paid, from plaintiff 
to his daughter, the latter, as a con- 
sideration for the making and deliv- 
ery thereof, promised and agreed, to 
and with plaintiff, that she would 
clothe, care for, support and maintain 
plaintiff's wife, during the remainder 
of her natural life, in the absence of 
any allegation or claim that daughter 
failed to perform, plaintiff could not 
maintain a suit in equity to establish 
a lien upon the land conveyed, for 
the purchase money. Camp v. Gif- 
ford, 67 Barb. (N. Y.) 434. 

{[b] Transfer of personal prop- 
erty.— Where husband and wife con- 
veyed land to the son and took back 
an agreement not referred to in the 
deed by which the son obliged him- 
self to support his parents during 
their life, the consideration of which 
was such sale and also the transfer 
of ‘certain valuable personal prop- 
erty,” no lien arose in favor of the 
grantor as. at common law such a lien 
is confined to sales of real estate and 
cannot apply in the case of the trans- 
fer of personal property. Peters v. 
Tunell, 43 Minn. 4738, 45 NW 867, 
19 AmSR 252. ; 

[ec] Support of lunatic.—Where A 
conveys land to B and in considera- 
tion thereof B covenants with A to 
support and maintain him and J, his 
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tion does not exist and become. a lien on the prem- 


ises conveyed until the support is 


in some jurisdictions it is held that such an agree- 
ment is not, in itself, sufficient to create a mort- 


gage.” 


[§ 45] 12. Assignment of Certificate of Entry or 
Purchase. An agreement by one holding a certificate 
of purchase or entry of lands from a state or the 
United States by which he assigns such certificate 
to another, as security for a debt which he owes to 
the latter, with an understanding that the latter 
shall take a deed in his own name, 
as security, is an equitable mortgage of the lands.®° 

[§ 46] 13. Reservation of Vendor’s Lien. 
generally held that the implied lien which equity 
raises in favor of the vendor of real property, to 
secure the payment of the purchase money, is per- 


sonal and not assignable and does 


lunatic son, the covenant creates no 
lien upon the land, in favor of J. 
Se ens We, McKillip, SeBarbs GNeay 
52 

[d] Absolute deed incorporating 
lien.— Where one conveyed property 
to his son-in-law who bound himself 
to pay the debts of the grantor and 
after the payment of such debts to 
account to the latter for the balance 
over the consideration recited in the 
deed, and further obligating himself 
to board, lodge, and clothe the 
grantor during his natural life and 
further agreed not to give, exchange, 
or sell the property, which was to 
stand hypothecated until the pay- 
ment in full of the recited considera- 
tion when the grantor was “to release 
the present mortgage in a legal 
manner,” the deed was neither a deed 
of trust, nor upon condition; but it 
was an absolute deed, incorporating 
within it a lien, in the nature of a 
mortgage, to the grantor for the con- 
Sideration money. Campau v. Chene, 
1 Mich. 400. 


78. Webster v. Cadwallader, 133 
oe 500, 118 SW 327, 134 AmSR 
4 

79. Conn.—Meigs v. Dimock, 6 
Conn, 458. 

Mo.—Burke vy. Murphy, 275 Mo. 
397, 205 SW 32, 

N. H.—Arlin v. Brown, 44 N. H. 
102; Bethlehem v. Annis, 40 N. H. 34, 
77 AmD 700. 

N. D.—Coykendall v. Kellogg, 198 
NW 472. 

Va.—Brawley v. Catron, 8 Leigh 


(35. Va.) 522. 

Wash. ar ae eae v. Johnson, 73 
Wash, 550, 135 P 21 

[a] Rule ap ttgatt (GL) oy Onmaa ny 
agreement between vendor and ven- 
dee of land by which the vendee en- 
gages, in consideration of the land, 
to pay off certain debts of the ven- 
dor, and to support him during his 
life, and two of his daughters, until 
they shall be married. 
Catron, 8 Leigh (35 Va.) 522, (2) 
To a deed based on the considera- 
tion of grantee’s agreement to sup- 
port grantor and mother for life, 
the lands granted to stand as se- 
curity. Coykendall v. Kellogg, (N. 
D.) 198 NW 472. (3) Where father 
conveyed land to daughter by. war- 
ranty deed in regular form, in con- 
sideration of execution by daughter 
of a bond obligating herself to sup- 
port father and mother and permit 
them to live on the land. Burke v. 
Murphy, 275 Mo. 397, 205 SW 382. (4) 
Where a man in poor health in con- 
sideration of money previously ad- 
vanced him for provisions, clothing, 
and hospital charges by a neighbor 
and in further consideration of such 
neighbor’s promise to advance such 
further sum as was necessary to pay 
his hospital and doctor bills and to 
furnish him with the necessaries and 
comforts of life until his death, and 
then to pay his funeral expenses, 
conveyed. certain property to the 


Brawley v.. 
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mortgage.*+ 
asked for,’® and 


[§§ 44-47 


But where a lien for the unpaid pur- 
chase money is expressly reserved in the vendor’s 
conveyance, this constitutes in equity a mortgage 
of the land as security for the price, which may be 


assigned and transferred and which may be enforced 


holding the title 


Gers 


not amount to a 


neighbor, and died the next day. 
Mittlesteadt v. Johnson, 75 Wash. 
550, 135 P 214 (the deed and contract 
did not constitute a mortgage but 
were intended to become a condi- 
tional sale in case grantor recovered 
from the illness, and in case of his 
death to be an absolute conveyance, 
since in case grantor died there was 
to be no debt due defendant). 
so. U. S.—Wright v. Shumway, 
30) -E Cas: No.) 18,093) L Bissi23. 
Cal.—Higgins v. Manson, 126 Cal. 
467, 58 PS 9072.77) AMSRALI2 7 EI) ove 
Eldred, 49 Cal, 398. 
Colo.—Stewart v. McLaughlin, 11 
Colo. 458, 18 P 619, 
Ill.—Dwen vy. Blake, 44 Ill. 135. 
_ Ind.---Combs v. Nelson, 91 Ind. 123; 
Crumbaugh v. Smock, 1 Blackf. 305. 
Mich.—Gunderman v. Gunnison, 39 
Mich. 313; Case v. McCabe, 35 Mich. 


100. 
Nebr.—Burrows v. Hovland, 40 
Nebr. 464, 58 NW 947; Malloy v. 


Malloy, 35 Nebr. 224, 52 "NW. 1097. 
aie Y.—Murray v. Walker, Sikhs ING Yi: 
Unvaapaiiee Vv. Bounds, Oni -St, 
. Wis.—Jarvis v. Dutcher, 16 Wis. 
307; Dodge v. Silverthorn, 12 Wis. 
644; Mowry v. Wood, 12 Wis. 413. 
81. Ober v. Gallagher, 93 U. S. 
199, 23 L. ed. 829; Gessner v. Palma- 
teer,_ 89 Cal. 89, 24 P 608, 26 P 789, 


13 LRA 187; Markoe vy. Andras, 67 
Ill. 34; Kimble v. Esworthy, 6 Ill. 
IX OMnTe 

s2. U. S.—Ober v. Gallagher, 93 


DOS: 199, 23850. -ed.7829; 

Ala.—Smith v. Hiles-Carver Co., 
107 Ala. 272, 18 S 37; Hall v. Mobile, 
ete, RCo, 68. Ala; 10. 

Ark.—Stix v. Chaytor, 55,.Ark. 116, 
17 ‘SW 707; Bell v. Pelt, 51 Ark. 433, 
11 SW 684, 14 AmSR 57, 4 LRA 247; 
Smith v. Robinson, 13 Ark. 533. 

Cal.—Dingley v. Ventura Bank, 57 
Cal. 467, 

Colo.—White v. Hartman, 26 Colo. 
Ard (Dye ome i hiGs 

Tll.—Wright v. Troutman, 81 Ill. 
374; Markoe v. Andras, 67 Ill. 34; 
Robinson v. Appleton, 22 Ill. A. 351; 
Yates v. Smith, 11 Ill. A. 459; Kimble 
y. Esworthy, 6 Ill. A. 517. 

Ind.—Gibson vy. Eller, 13 Ind. 124, 


Ky.—Courtney v. Scott, Litt. Sel. 
Cas. 457. 
iat v. Walker, 3 La, Ann. 
Miss.—Moore v. Lackey, 53 Miss. 


85; Davis v. Hamilton, 50 Miss. 213. 
N. J.—Gale v. Morris, 29 N. J. Ea. 
222 [aff 30 N. J. Eq. 285]. 


Tenn.—Cleveland v. Martin, 2 
Head 128. 
Tex.—West End Town Co. vy. 


Grigg, 93 Tex. 451, 56 SW 49. 
Vt.—Crahan v, Chittenden, 82 Vt. 


410, 74 A 86. 
Wash.—Wood v. Mastick, 2 Wash. 
Smith, 24 W. Va. 


Md DELS: ce a +s 
W. Va.—Cole v. 
Reason for rule.—Where the 


287. 
[a] 


by bill or action for! foreclosure.*? 
form, however, is required, it being sufficient that 
the deed shows a clear intention to reserve a lien,°* 
and it seems that the reservation of such a lien may 
be as effectually made in the note given for the pur- 
chase money as in the deed itself.*+ 

[§ 47] 14. Agreement to Give a Mortgage—a. In 
General. Under the maxim that equity regards that 
as done which ought to be done,*®> a contract or 
agreement whereby a party promises in the future 
to execute and give a mortgage on specific prop- 
erty, if it is unambiguous and founded on a suffi- 
cient consideration, and identifies the property to 


No particular 


only title which claimants of land 
asserted was by a conveyance which 
stated that the purchase price was 
unpaid and a lien was reserved there- 
for, such reservation created an equi- 
table mortgage on the theory that the 
claimants could not retain the title 
and repudiate the conditions. Put- 
nam v. Summerlin, 168 Ala. 390, 53 


S 101. 
[b] Reservation of right to fore- 
close.—An executory contract for 


the sale of land, with a clause re- 
serving to the vendor the privilege, 
in case of nonpayment of the agreed 
sums as they fall due, of foreclosing 
all the rights of the vendee, is in 
effect an equitable mortgage. Wood 
v. Mastick, 2 Wash, T. 64, 3 P 612. 
[ec] Substitution of other land.— 
Where land on which there was a 
vendor’s lien securing a note was, 
with the vendor’s consent, exchanged 
by the vendee for another tract, and 
in place of the former note another is 
given, which recites that it is a land 
note, and that the land received by 
the vendee in exchange is bound for 
its payment and describes the land, 
the note constitutes an equitable 
mortgage on the land. Smith v. 
ewig: Co., 107 Ala. 272; 18 °S 


[d] Rule held inapplicable.—(1)A 
deed, which provided that it should 
be void on the grantee’s failure to 
pay the purchase-money notes, after 
which the grantee should hold as 
tenant of the grantor and pay rent, 
but did not provide for a lien on the 
crop raised by the tenant, was not 
an equitable mortgage. Levy v. Mc- 
Donnell, 92 Ark, 324, 122 SW 1002, 
135 AmSR 183. (2) An agreement 
whereby vendor deposited deed with 
her attorney to be delivered to ven- 
dee upon latter’s compliance with 
terms of sale contract cannot be 
treated as mortgage for unpaid bal- 
ance of purchase price due from ven- 
dee, where defendant expressly 
pleaded such agreement as an escrow 
and evidence indicated that the par- 
ties regarded it as an _ escrow. 
Foulkes v. Sengstacken, 83 Or. 118, 
168 P9562, 163 PR sii. 

83. Putnam v. Summerlin, 168 
Ala. 390, 53 S 101. 

84. Smith v. MHiles-Carver. Co., 
107 Ala. 272, 18 S 37; ‘Bell v. Pelt, 
51 Ark. 433, 11 SW 684, 14 AmSR 57, 
4 LRA 247; Courtney v. Scott, Litt. 
Sel. Cas. (Ky.) 457. Compare Prick- 
ett v. Sibert, 71. Ala. 194 (holding 
that the fact that a note given for 
the purchase price of land contains a 
description of the land does not ren- 
der it an equitable mortgage); 
Tedder v. Steele, 70 Ala. 347 [overr 
Bryant v. Stephens, 58 Ala. 636] 
(holding that a recital in a purchase- 
money note, describing the land, that 
the purchase is a consideration there- 
for, does not create an express 
charge on the land in the nature of 
an equitable mortgage). 

85. See Equity §§ 190-198, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


| 848; 


is 


- Fed. 753, 6 CCA 539; 


431, 


§ 47] 


be charged with due certainty, will be treated in 
equity as equivalent to the creation of the mortgage 
itself and will be enforced as a specific lien on the 


86. U. S—Ketchum v. St. Louis, 
101 U. S. 306, 25 L. ed. 999; Biebinger 
v. Continental Bank, 99 U. S. 143, 25 
L. ed. 271; White Water Valley Canal 
Co. v. Vallette, 21 How. 414, 16 L. 
ed. 154; Baltimore, etce., R. Co. v. 
Berkeley Springs, etc. R. Co., 168 
Fed. 770; Bridgeport Electric, etc., 
COP Vv. Meader, a2) Wed, 115,: 185CCA 
451; Central Trust Co. v. Bridges, 57 
Gest v. Pack- 
wood, 39 Fed. 525; Wright v. Shum- 
ie 30 EH. Cas. No. 18,098, 1 Biss: 


‘Ala.—Edwards v. Scruggs, 155 Ala. 
568, 46 S 850; O’Neal v. Siexas, 85 
Ala. 80, 4 S 745; Morrow v. Turney, 


35 Ala. 131; Coster v. Georgia Bank, 
24 Ala. 37. 
Wren, 11 


Ariz.—Richardson  v. 
Ariz. 395, 95 P 124, 16 LRANS 190. 
Ark.—King v. Williams, 66 Ark. 
333, 50 SW 695; Richardson vy. Ham- 


lett, 33 Ark. 237; Driver v. Jenkins, 


30 Ark. 120. 

Cal.— Beckwith v. Sheldon, 168 
Cal. 742, 145 P 97, AnnCasl1916A 963; 
Remington v. Higgins, 54 Cal. 620; 
Love v. Sierra Nevada Lake Water, 
ete., Cox, 32 Cal. 639,, 91. AmD 602; 
Racouillat v. Sansevain, 32 Cal. 376; 
Daggett v. Rankin, 31 Cal. 321. 

Conn.—Hall y. Hall, 50 Conn. 104. 
a eee v. McElroy, 62 Ga. 

Ill.— Chadwick v. Clapp, 69 Ill. 119; 
Peckham v. Haddock, 36 Ill. 38; 
Giizaltis Vv. Gaidauskis, 214 Mil. A. 


Ind.—Hamilton v. Hamilton, 162 
_Ind. 430, 70 NE 535 

Towa-—Pray v. Donald, 195 Iowa 
745, 193 NW 7; Bilbo v. Ball, 181 
NW 657; Whiting v. Eichelberger, 16 
Towa 422; Cole v. Dealham, 13 Iowa 
551; Humphreys v. Snyder, 1 Morr: 
263. See Cherokee First Nat. Bank 
v. Ramsey, 205 NW 464. 

Kan.—Fitzgerald v. Fitzgerald, 97 
ian. 5408, 155-P 7915 792 eit Gy.ct< 
Foster Lumber Co. v. Harlan County 
Bank, 71 Kan. 158, 80 P 49. 

Md.—Wickes v. Hynson, 95 Md. 511, 
52 A 747; Textor vy. Orr, 86 Md. 292} 
38 A 939; Cole v. Cole, 41 Md. 301; 
Carson v. Phelps, 40 Md. 73; Nelson 
v. Hagerstown Bank, 27 3 
Triebert v. Burgess, 11 Md. 
Alexander v. Ghiselin, 5 Gill 138; 
McMechen v. Maggs, ‘4 Harr. & J. 
132; Gill v. McAttee, 2 Md. Ch. 255. 


Pe es nek v. Anthony, 8 Allen 
Mich.—Whitney v. Foster, 117 
Mich. 6438. 76 NW 114; Osgood v. 


Osgood, 78 Mich. 290, 44 NW _ 325. 


Miss.—Stark v. Fulton, 136 Miss. 
637, 101 S 857; Everman v. Robb, 52 
Miss. 653, 24 AmR 682; Adams v. 
Johnson, 41 Miss. 258; Petrie v. 
Wright, 14 Miss. 647. 

Mo.—Hackett v. Watts, 138 Mo. 


502, 40 SW 113; Martin v. Nixon, 92 
Mo. 26, 4 SW 503; Blackburn v. 
Tweedie, 60 Mo. 505; Carter v. Hol- 
man, 60 Mo. 498; McQuie v. Peay, 58 
Mo. 56; White v. University’ Land 
Co., Mo. A. 450. 

N. J.—Oliva v. Bunaforza, 31 N. J. 


Ea. eae 

N. Y.—Atlantic Trust Co. v. 
Holdsworth, 167 N. Y. 532, 60 NE 
1106; Sprague v. Cochran, 144 N. Y. 
104, 38 NE 1000; Coman v. Lakey, he 
N. Y. 345; Payne v. Wilson, 74 N. 
Chase v. Peck, 21 N. Y. B8t 
Pbling Brewing Co. v. Gennaro, 189 
App. Div. 782, 179 NYS 384; Peo. v. 
Woodruff, 75 App. Div. 90, 77 NYS 
722; Burdick v. Jackson, 7 Hun 488; 
Otis v. Sill, 8 Barb. 102; Kendall v. 
Niebuhr, 45 N. Y. Super. 542, 58 
HowPr 156 [aff 46 N. Y. Super. 544 
Kart 87) Noe: Lils* Thornton sv. “st: 
ipa, ‘ete.,-UR. Co,” 45. HowPr = 416: 
Lynch v. Utica Ins. Co., 18 Wend. 
236; In re Howe, 1 Paige 125, 19 AmD 
395; Hurd v. Everett, 1 Paige 124, 
19 AmD 395. 

56° N.- C, 


N. C.—Miller v. Moore, 


589; 


Bae 
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Oh.—Bloom v. Noggle, 4 Oh. St. 
45; Cotterell v. Long, 20 Oh. 464; 
Muskingum Bank y. Carpenter, 7 Oh. 
Pt. I 21,.28 AmD 616. 

Okl.—Carter v. Sapulpa, 1a 
Co., 49 Okl. 471, 153 .P 853, 

S. C—Dow v. Ker, 17 S. C. Ea. 

Massey v. MclIllwain, 11 S. C. 
mutes Welshine VUsher es dy Sx aC, 
Hg. 167, 29° AmD 63; Delaire v. 
Keenan, 3 S. C. Eq. 74, 4 AmD 604; 
Menude v. Delaire, 2 S. C. Eq. 564. 

Tenn.—Cook y. Cook, 3 Head 719. 

Tex.—Boehl v. Wadgymar, 54 Tex. 
Floyd v. Hammond, (Commn. 
A.) 268 SW 146; Luse v. Rea, (Civ. 
A.) 207 SW 942. See Houston Nat. 
Exch. Bank vy. Gregg County, (Civ. 
A.) 202 SW 805 (holding that an 
agreement to mortgage designated 
property, when carried so far that 
nothing remains undone except the 
formal execution of the mortgage, 


may, aS between the parties, be 
ae te as creating an equitable 
lien). 


Vt.—Poland v. Lamoille Valley R. 
Co... 252 V t. VAS: 

Va.—Ott v. King, 8 Gratt. (49 Va.) 
Alexander v. Newton, 2 Gratt. 
(41 Va.) 266. 

W. Va.—Wayt v. Carwithen, 21 W. 
Mee 516; Smith v. Patton, 12 W. Va. 

Wis.—Ludwig v. Ludwig, 170 Wis. 
41, 172 NW 726; Starks v. Redfield, 
52 Wis. 349, 9 NW 168. 

Eng.—Tebb v. Hodge, L. R. 5 C. P. 
73, 18 ERC 16; Matter of Hurley, 
[1894] 1 Ir. 488; Rolleston v. Morton, 
1-C. & L. 252; Whitworth v. Gaugain, 
38 Hare 416, 25 EngCh 416, 67 Reprint 
444; Eyre v. McDowell, 9 H. L. Cas. 
619, 11 Reprint’ 871; Kirwan v. Gor- 
man, 9 Ir. Eq. 154; Carew v. Arun- 
dell, 8 Jur. N. S. 71; Parish v. Poole, 
Hoel INED.AaNe) Sa 30s ohakel tv. 
Marlborough, e Madd. 463, 56 Peurat 
776; Finch v. Winchelsea, 1°P. Wm 
277, 24 Reprint 387; Card v. Jattray: 
2 Sch. & Lef. 374; Burn vy. Burn, 3 
Ves. Jr. 573, 30 Reprint 1162. 

Can.—Rooker v. Hofstetter, 26 
Can tSi.G 4: 

Man.—Gaar Scott Co. v..Ottoson, 21 
Man. 462, 16 WestLR 663. 

Ont.—Peel v. Peel, 15 OntWN 297; 
Millerav.sotitt,. Lt UCC GR 559: 

Newfoundl.—Fielden v. Boone, 6 
Newfoundl. 100. 

[a] Release of mortgage under 
oral agreement to execute new mort- 
gage—(1) Where a mortgage re- 
leases an existing mortgage in con- 
sideration of a partial payment and 
an agreement for the execution of a 
new mortgage to secure the balance, 
a court of equity will enforce such 
agreement as an equitable mortgage. 
King v. Williams, 66 Ark. 3338, 50 
SW 695. (2) Where plaintiff, holding 
an equitable mortgage on defendant’s 


. property, agrees that defendants may 


exchange that property free of en- 
cumbrance for other property on 
consideration that it be given a 
mortgage on the property received in 
exchange, plaintiff is an equitable 
mortgagee for value of such prop- 
erty. Richardson v. Wren, 11 Ariz. 
395, 95 P 124,16 LRANS 190. . 

[b] Contract for sale of goods 
containing provision for execution of 
mortgage on land as security for pay- 
ment will give rise to an equitable 
mortgage. Gaar Scott Co. v. Otto- 
son, 21 Man. 462, 16 WestLR 663. 

[ec] Land subsequently to be ac- 
quired.—(1) A contract in writing, 
whereby the contractor agrees to 
purchase a ‘particular tract of land, 
and executes a mortgage thereon to 
secure a debt, creates an ‘equitable 
mortgage on such land when pur- 
chased, which a court of equity will 
enforce against the contractor and 

urchasers and volunteers with no- 
ice. “Smith v. Patton,? 12° -W. Va. 
541. See Pray v. Donald, 195 Iowa 
745, 193 NW 7 (whére a father, own- 


‘ing the equitable interest in‘ certain 


| property described.*¢ 
effect there must be a complete and binding agree- 
ment for the giving of a mortgage,**’ and a mere 
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But in order to have this 


land, title to which was in his son, 
contracted with plaintiffs to sell the 
land to them, and plaintiffs in turn 
agreed to sell the land to the son, 
and arrangement was __ instituted 
whereby the son assumed the pur- 
chaser’s liability, he agreeing to pay 
the money or to secure his father by 
a mortgage, such agreement between 
the father and son constituted an 
equitable mortgage, creating a spe- 
cific lien upon the property in the 
father’s favor). Compare Dudley v. 
Nickerson, 214 Mass. 274, 101 NE 465 
(holding that, where, in consideration 
of a loan of money, the borrower 
delivers to the lender an instrument 
in writing, by which he agrees that, 
as soon as he secures an interest in 
certain real estate, the equity of re- 
demption of which then belongs to 
his trustee in bankruptcy, he forth- 
with will make a mortgage conveying 
such interest to the lender, this in- 
strument is a mere executory agree- 
ment and creates no equitable lien 
upon the real estate; and, if the bor- 
rower subsequently acquires: the con- 
templated interest, the lender cannot 
set up such instrument to establish 
an equitable charge on the _ real 
estate as against a creditor of 
the borrower who has brought a suit 
in equity to reach and apply such 
equitable interest to the payment of 
the debt to him); Humphreys v. Sny- 
der, 1 Morr. (lowa) 263 (holding that 
an agreement to execute a mortgage 
{as soon as promisor pays for and 
obtains a title to alot], to secure 
the payment of a debt due to prom- 
isee, is not to be treated as a mort- 
gage). (2) A covenant on the part 
of settlers on unsurveyed lands of 
the United States, to purchase those 
lands, as soon as surveyed. and of- 
fered ‘for sale by the government, 
and then mortgage them to a creditor, 
to secure a debt, constitutes an 
equitable mortgage. Wright v. Shum- 
way, 30 F.'Cas. No. 18,098, 1 Biss. ,232 

[d] An agreement to execute an 


agricultural lien is not an equitable 
| mortgage. 
125, 51 SH 614. 


72°8. 03 


[e] A technical consideration (1) 
is required to render an agreement 
to give a mortgage enforceable in 


Creech v. Long, 


equity. Dempsey v. McKenna, 18 
App. Div. 200, 45 NYS 973. ~(2) A 
contract for the construction of 


houses provided that the last pay-' 
ment should be by note, with secu- 
rity. When the payment was due, 
the owner delivered to the builders 
an agreement to give them a mort- 
gage, the first after a permanent 
loan. It was held that the agree- 
ment was a fulfillment of the prom- 
ise to give security, and-.so related 
back to it as to make the perform- 
ance of the work a continuing con- 
sideration, operative up to the time 
of the mortgage agreement, and 
hence a permanent valuable consid- 
eration for it. Dempsey v. McKenna, 
supra. 

{f] An extension of time is a 
present valuable consideration for 
the debtor’s agreement to execute a 
mortgage to secure an Overdue debt. 
Dempsey v. McKenna, 18 App. Div. 
200, 45 NYS 9738. 


[g¢] Action for declaration of 
rights; costs.—A bank holding an 
equitable mortgage, which it had 


released, cannot be added as a party 
defendant in an action for the decla- 
ration of mortgage rights under an 
agreement to make a mortgage; and 
where the bank joins as such party 
of its own accord, ‘in order to try 
out an issue between it and one of 
the parties to the action, not per- 
taining to the action, it will be re- 
quired to pay the costs of the day, 


Cockshutt Plow Co. v. Bedinoff; 
(Sask.) 70 DomLR 514. 

87. Iowa.—Cole v. Dealham, 13 
Towa 551. 
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proposal or offer to give a mortgage, not accepted 
or assented. to by the other party, nor acted upon by 
him, will not amount toa mortgage in equity.*® And 
so an agreement to give a mortgage on land when 
required by the creditor does not create a lien on 
the land’ in the absence of any demand by the cred- 
An agreement to execute a mortgage in 
presenti, the actual execution failing through in- 
advertence, does not constitute such a lien as will 
prevail against subsequent judgment creditors.°° 

While such an agreement, in 
view of the statute of frauds,®! cannot generally 


Itor.22 


' Parol agreement. 


‘ Md.—cCole v. Cole, 41 Md. 301; Nel- 
son v. Hagerstown Bank, 27 Md. 51; 
Gill v. McAtee, 2 Md. Ch. 255. 
N. Y.—Meixel v. Meixel, 161 App. 
Div. 518, 146 NYS 587. 
Okl.—Nelson v. King, 92 Okl. 5, 217 


P 360. 
S. C—Dow v. Ker, 17 S. C. Ea. 413. 
18 N. S. 


ayy S.—Hart v. Maguire, 
541. 

Ont.—Reynolds v. Foster, 4 OntWN 
694, 23 OntWR 933, 9. DomLR 836 
{dism app 3 OntWN 983, 3 DomLR 
506] é 


[al Agreement too indefinite.— 

written agreement to give a mort- 
gage back to the vendor on the pur- 
chase of real estate is too indefinite 
to be binding where only the amount 
of the mortgage money and the rate 
of imterest are specified and it does 
not appear for how long the mort- 
gage is intended to run. Reynolds 
v. Foster, 4 OntWN 694, 23 OntWR 
933, 9 DomLR 836 [dism app 3 Ont 
WN 983, 3 DomLR 506]. 
' {[b] Agreement must be consum- 
mated.—An agreement to execute a 
mortgage, in order to create an equit- 
able mortgage, must be certain, dis- 
tinct, and consummated. Gill v. Mc- 
Attee, 2 Md. Ch. 255. 

Te] Ignorance of legal conse- 
quences.—The fact that the owner of 
the property was ignorant of, or did 
not fully understand, the effect which 
his agreement would have, under the 
rules and principles of equity, by 
way of creating a present lien on the 
property. is not sufficient to release 
him from. his contract. Dow v. Ker, 
17.S. C. Eq. 413 ; 

{d] Taking other security. — 
Where an agreement to give a mort- 
gage has been made, and not exe- 
euted, the creditor’s right to enforce 
performance of the agreement is not 
affected by the fact of his taking 
the debtor’s note for a part of the 
money. Cole v. Cole, 41 Md. 301. 
88. Davidson v. Fox, 65 App. Div. 
262, 73 NY'S 533; Hart v. Maguire, 18 
N. S. 541. 

fal A contract for the alteration 
of a building, containing a clause 
binding the contractor to take in lieu 
of final payment a second mortgage 
upon the premises, is not an equit- 
able mortgage. Davidson v. Fox, 65 
App. Div. 262, 73 NYS 533. 

89. Mathews v. Damainville, 100 
App. Div. 311, 91 NYS 524; Williams 
vy. Lucas, 2 Cox Ch. 160, 30 Reprint 


73. 

[a] Conditional agreement. — A 
written agreement to execute a bond 
and mortgage to secure a certain 
debt, in case certain foreclosure pro- 
eeedings are discontinued and the 
ereditor then demands such a mort- 
gage, is a mere executory contract 
to give a mortgage on the happening 
of a future event and not an equita- 
ble mortgage. Mathews v. Damain- 
ville; 100. App, Div. 311,’ 91 “NYS 
524. Compare Peo. v. Woodruff, 75 
App. Div. “90, 77 NYS 722 (holding 
that an agreement, in itself not pur- 
porting to create a present lien upon 
the premises in question, but contain- 
ing in it a distinct and positive 
agreement, to execute a mortgage to 
secure the indebtedness therein men- 
tioned in the event that the fore- 
closure proceedings then threatening 
to divest her of such lands should, 
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for any reason, not proceed to judg- 
ment, should be treated as an equit- 
able mortgage). 


90. Price v. Cutts, 29 Ga. 142, 74 
AmD y 
bi do See Frauds, Statute of §§ 129- 
92. Washington Brewery Co. v. 
Carry, (Md.) 24 A..151;°Girault v: 
Adams, 61 Md. 1; Six v. Shaner, 26 
Md. 415; Clabaugh v. Byerly, 7 Gill 


(Md.) 354, 48 AmD 575; Gale v. Mor- 


Tishe2 ON Dg.) 222 a fe8.0 DIN eds 
Eq. 2851; Meixel v. Meixel, 161 App. 
Div. 518, 146 NYS 587; Bailey v. 


Warner, 28 Vt. 87. 


ee See Frauds, Statute of §§ 405- 
94, Ala.—Edwards v. Scruggs, 155 
Ala. 568,' 46 S 850. 
Ill.— Grigaitis v. Gaidauskis, 214 
DLA LT 


Kan.—Foster Lumber Co. v. Har- 
lan County Bank, 71 Kan. 158, 80 P 
49, 114 AmSR 470, 6 AnnCas 44. 


N. J.—Dean v. Anderson, 34 N. J. 
Eq. en 

Y.—Sprague v. Cochran, 144 N. 

Ye: 104, 113, 38 NE 1000; Smith v. 


Smith, 125 N. Y. 224, 26 NE 259. 

S. D.—Baker v. Baker, 2 8. D. 261, 
49 NW 1064, 39 AmSR 776. 

Tex. —Floyd v. Hammond, (Commn. 
A.) 268 SW 146; McCarty v. Bracken- 
ridge, 1 Tex. Civ. A. 170, 20 SW 997. 

[a] Part performance by advance- 
ment to purchase property. — (1) 
Where one furnishes money to pur- 
chase property under an agreement 
to. borrowers to execute a mortgage 
upon such property when acquired, 
an equitable mortgage is created, al- 
though the agreement is in parol. 
Grigaitis v. Gaidauskis, 214 Ill. A. 
111; Foster Lumber Co. v.. Harlan 
County Bank, 71 Kan. 158, 80 P 49, 
114 AmSR 470, 6 AnnCas 44; Smith 
¥. Smith, 125 N- Y. 224, 26 NE. 259; 
Floyd v. Hammond, (Tex. Commn. A.) 
268 SW 146; McCarty v. Bracken- 
ridge, 1 Tex. Civ.. A. 170, 20-SW 997. 
Compare Marquat v. Marquat, 7 How 
Pr (N. Y.) 417 [rev on other grounds 
12 N..Y. 3386] (holding that advanc- 
ing money on the part of plaintiffs 
was not such a part performance as 
would take the case out of the stat- 
ute). (2) “The doctrine of equitable 
mortgage is not limited to written 
instruments intended as mortgages, 
but which by reason of formal de- 
fects cannot have such operation 
without the aid of the court, but 
also to a very great variety of trans- 
actions to which equity attaches that 
character. It is not necessary that 
such transactions or agreements as 
to lands should be in writing in order 
to take them out of the operation of 
the Statute of Frauds for two rea- 
sons, first, because they are com- 
pletely executed by at least one of 
the parties and are no longer execu- 
tory, and, secondly, because the stat- 
ute by its own terms does not affect 
the power which courts of equity 
have always exercised to compel spe- 


cific performance of such _ agree- 
ments.” Sprague v. Cochran, 144 N. 
Y. 104, 113, 388) NE 1000... ¢3). Part 


performance generally see Frauds, 
Statute of §§ 427-445. 

95. Burdick v. Jackson, 7 Hun (N. 
Y.) 488. 

fa] In case of bankruptcy of 
mortgagor.—An agreement to execute 


wt 
} 


[§§ 47-48 


' bé enforced when resting merely in parol,®? yet, even’ 
when not reduced to writing, complete execution on 
the part of complainant®® is sufficient to take it out 
of the statute so as to create an equitable mort- 
gage,®* and a mortgage executed and delivered in 
pursuance of such an agreement has been held not 
to be within the statute, although it would have 
been invalid without such parol! agreement.%° 

[§ 48] b. Identification of Property. 
that the contract should create a lien in equity, it 
is necessary that it should clearly describe or point 
out the property to which the lien is to attach,®® 


In order 


a mortgage in future creates am 
equitable mortgage, and thereby sus- 
tains a mortgage executed by a bank- 
rupt in pursuance of a prior agree- 
ment, although the mortgage was:ex- 
ecuted within the time during which: 
the statute prohibited the execution 
of mortgages by bankrupts to pre- 
ferred creditors. Burdick v. Jack- 
son, 7 Hun (N. Y.) 488. 

96. Ala.—Mobile, ete, R. Co. 
Talman, 15 Ala. 472. 

Cal.—Higgins v. Manson, 126 Cal. 
467, 58 P 907, 77-AmSR 192. 

Iowa.—Day v. Griffith. 15 Iowa 194, 
See Iowa Loan, etc., Co. v. Plewe, 
202 NW 539 (recognizing rule). 

Md.—Sanderson v. Stockdale, 11 
Md. 563. 
ae Adams v. Johnson, 41 Miss 


Mo.—Carter v. Holman, 60 Mo. 498. 
N. a ae ved v. Bunaforza, 31 N. 


Eq. 
Y.—Sprague v. Cochran, 144 N. 

Xs 104, 38 NE 1000; Payne v. Wilson, 
TA. NOY. 18485 Seymour v. Canan- 
daigua, etc. R. Co., 25 Barb. 284, 14. 
HowPr 531. 

Okl.—Carter v. Sapulpa, etc., R. Co.. 
49 Okl. 471, 153 P 853. 

Tenn. pa Vv. 10 
Heisk. 553 

Tex.—Boehl v. Wadgymar, 54 Tex. 
589; Industrial Lumber Co. v. ies 
Pine Land Assoc., 31 Tex. Civ. A. 375, 
72 SW. 875. 

Newfoundl.—Fielden v. Boone, 6 
Newfoundl. 100. 
. [a] Descriptions held sufficient.— 
(1) An equitable lien may arise under 
an agreement to give a mortgage on 
one of several houses built on the 
premises, although the particular 
house is not specified at the time of 
the agreement. Payne v. Wilson, 74 
N. Y. 348, 352 (“The agreement... 
was not for a mortgage on the whole 
premises, nor for any part of it with 
specific indication of that part. It 
was for a mortgage on one of the 
houses then going up, but without 
pointing out the particular. house. 
Such a designation of the property 
to be charged, though indefinite to 
some degree, does not impair the 
effect of the equitable mortgage. .. 
Doubtless, there must be an identifi- 
cation of the property, so that the 
equitable mortgagee may say, with 
a reasonable degree of certainty, 
what it is that is subject to his lien. 
In this case, it was certain that one 
building and its lot, out of a num- 
ber, were the subject of the equitable 
lien”). (2) An agr eement by which a 
railroad company “pledges the real 
and personal estate of said company” 
as security for a debt will in equity 
operate as a mortgage upon all the 
property, real and personal, of the 
company; and it is not sufficient to 
avoid the contract that the property 
intended to be covered is not more 
specifically described. Mobile, etc., 

» Con We, /Talman,, 152 Ala. 472: oeGsp 
Where the covenant under which the 
equitable mortgage was claimed in- 
cluded all of the covenantor’s prop- 
erty, both real and personal, and 
especially a certain house and lot. 
describing it, it was held to be valid. 
Oliva v. Bunaforza, 31.N. J. Ea. 395. 
(4) Where a patent describing land is 
deposited with an agreement to exe- 
cute a mortgage, and the agreement 


Mic 


Vaughan, 


’ Fo* later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


and parol evidence is not: admissible to add to an 
imperfect contract, or to vary its terms, for the 
purpose of making out a specific Ce on of the 
property meant to be covered.” 

[§ 49] c. As against Third Persons. An equitable 
mortgage arising from a specific, unexecuted agree- 
ment to give a mortgage on particular*property will 
- not be enforceable as against subsequent purchasers 
or encumbrancers of the property,°® unless the 
agreement, being in writing, is entitled to record®® 
and is duly recorded, in which ease it will furnish 
constructive notice to all parties and interests.1. But 
the len of an equitable mortgage of this character 
is entitled to preference over the claims of subse- 
quent judgment creditors,? and against one subse- 
quently aequiring an interest by operation of law 
and without a valuable consideration,? and against 
all parties, whatever their interest in the property, 
who have actual notice of it.4 

[§ 50] d. Enforcing Specific Performance. An 
unexecuted written agreement to give a mortgage 
on particular real property is a contract of which 
equity in a proper case may decree specific per- 
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formance, if the creditor prefers to insist on having 
the agreement carried out according to his terms, 


rather than to have it enforced as an equitable 


mortgage. But a bill for this purpose cannot be 
sustained where the terms of the agreement are not 
sufficiently clear and specific to enable the court to 
give effect to the understanding of the parties,’ or 
where the agreement rests merely in parol, unless 
in the latter case it has been taken out of the stat- 
ute of frauds by a part performance.*® 

[§ 51] 15. Informal or Defective Mortgages—a. 
In General. Where parties intend and attempt to 
create a mortgage on real property, but the instru- 


‘ment as drawn up cannot be recognized or enforced 


at law as a mortgage, because it is imperfect, or 
lacks some formality, form of words, or other requi- 
sites prescribed by the common law or a statute, 
or because it includes provisions foreign to a mort- 
gage, it will be regarded nevertheless as an equitable 
mortgage and enforced as such by the courts of 
chancery, provided it shows the intention to charge 
a particular property as security for a debt, and 
contains nothing impossible or contrary to law,°® 


refers to the patent, there is a suffi- 
ecient description of the property to 
be mortgaged so that the transac- 
tion may be sustained as an equitable 
mortgage. Higgins v. Manson, 126 
. Cal. 467, 58 P 907. 77 AmMSR 192. (5) 
An agreement to give a mortgage 
upon all of the mortgagor’s land was 
held sufficient to create an equitable 
mortgage upon land which, by mis- 
take of the scrivener, was omitted 
from a subsequently executed mort- 
gage. Sprague v. Cochran, 144 N. Y. 
104, 38 NE 1000. 

97. See cases supra note 96. 

. 98. Atlantic Trust Co. v. Holds- 
worth, 167 N. Y. 532, 60 NE 1106; 
Insurance Co. of North America v. 
Union Canal Co., 2 PaLJ 65. 

99. See Records [34 Cyc 5881. 

. 1.° See O’Neal v. Seixas, 85 Ala. 80, 
4 S$ 745 (an instrument in the nature 
of a mortgage agreeing to convey 
land to be sold in payment of a debt 
conveys an equitable interest in the 
jand, and is entitled to record, under 
Code § 1810, vroviding that “instru- 
ments in the nature of a mortgage of 
real property” are void as to pur- 
chasers, mortgagees, and judgment 
creditors, having no notice, unless 
recorded within thirty days from 
their . date). Compare Harper v. 
Barsh, 31 S. C. Ea. 149 (holding that, 
where defendant had no actual notice, 
the recording of a mortgage incom- 
plete in execution, for lack of proper 
attestation, did not fix him with im- 
plied notice, so as to impose on him 
the character of trustee for the 
mortgagee). 

Effect of recording generally see 
infra § 513 et seaq. Y 
_ 2 U. S.—The Vigilancia, 68 Fed. 
781. 

Kan.—Fitzgerald v. Fitzgerald, 97 
Kan. 408, 155 P 791. 

N. Y.—Payne v. Wilson, 74 N. Y. 
348: Robinson v. Williams, 22 N. Y. 
3880; Seymour y. Canandaigua, etc., 
aR: Co., 25 Barb. 284, 14 HowPr 531; 
Matter of Howe, 1 Paige 125, 19 AmD 
395. 

Oh.—Lake v. Doud, 10° Oh. 415; 
Muskingum Bank, v. Carpenter, 7 Oh. 
Pt. I 21, 28 AmD 616. 

BPng.—Whitworth v. Gaugain. 3 
Hare 416, 25 EngCh 416, 67 Reprint 
444, 

Compare Dudley vy. Nickerson, 214 
Mass. 274, 101 NE 465 (holding that, 
where, in consideration of a loan of 
money, the borrower delivers to the 
lender an instrument in writing, by 
which he agrees that, aS soon as he 
secures an interest in: certain real 
estate, the equity of redemption of 
which then belongs.to his trustee in 
bankruptcy, he forthwith, will make a 
mortgage conveying-such interest to 
the lender, this instrument is a mere 
executory agreement and -creates no 


equitable lien upon the real estate: 
and, if the borrower subsequently 
acquires the contemplated interest, 
the lender cannot set up such instru- 
ment to establish an equitable charge 
on the real estate as against a cred- 
itor of the borrower who has brought 
a suit in equity to reach and apply 
such equitable interest to the pay- 
ment of the debt to him). 

3. Ulrich ‘Vv. Ulrich? TONYS Tv, 

fal Effectual as against wife of 
purchaser.—Where a purchaser of 
land paid the entire price and erected 
buildings thereon with money ad- 
vanced by plaintiff, which he orally 
agreed to secure by mortgage on the 
land, and thereafter he. married, and 
afterward executed the mortgage un- 
der the agreement, but his wife re- 
fused to join, it was held effectual as 
against the wife’s interest. which 
was not one acquired for a valuable 
consideration, but by operation of 
law, aS the mortgage should have 
been executed at the time the ad- 
vances were made, and equity would 
regard it as made at that time. 
Ulrich’ v, Ulrich: I NYS 777. 

i Racouillat:v. Sansevain, 32 Cal. 


5. Generally see Specific Perform- 
ance [86 Cyc 552]. 

6. C.—Hutzler v. Phillips, 26 S. 
C: 136, 1 SE 502, 4 AmSR ‘687. 

W. Va.—Blake v. Blake, 98 W. Va. 
346, 350, 128 SE 139 [cit Cyc]. 

Eng.—Herman v. Hodges, L. R. 16 
Eq. 18; Ashton v. Corrigan, L. R. 13 
Eq. 76; Matthews v. Gooday, 8 Jur. 
N. S. 90; Hunter v. Langford, 2 Mol- 
loy 272, 

Man.—Thompson v. Yockney, 23 
mye 571, 14 DomLR 332, 25 WestLR 

Ont.—Cummings v. Doel, 10 OntWR 
ae McKay v. Reed, 1 Ch. Chamb. 

Newfoundl.—Fielden v. Boone, 6 
Newfoundl. 100. 

[a] An agreement merely to bor- 
row a’ sum of money and secure it 
by mortgage is not such a contract as 
can be enforced by decree for specific 


performance. Rogers v. Challis, 27 
Beav. 175. 54 Reprint 68. 
[b] Absolute power of sale.— 


When a person had agreed to execute 
a mortgage of leasehold premises in 
the usual form, containing an abso- 
lute power of sale, in consideration 
of money due, and had, when re- 
quested to do so, failed to execute 
such mortgage, it was held proper 
to make a decree for specific per- 
formance. Ashton v. Corrigan, L. R. 
18 Eq. 76. 

[cl Opportunity to pay creditor.— 
It has been held proper, before mak- 
ing a decree for specific performance, 
to give the debtor an opportunity to 
avoid the execution of a*mortgage on 


his property by paying the creditor 
what is presently due him, or reim- 
bursing him for his advances made. 
Shue v. Sainsbury, 6 Jur. N. S. 

7 Nelson v. Hagerstown Bank, 27 
Md. 51; McClintock v. Laing, 22 Mich, 
212; Meixel v. Meixel, 161 App. Div. 
518, 146 NYS 587. See generally Spe- 
cific Performance [36 Cyc 587 et seql. 

8 Md.—Washington Brewery Co. 
ViCarry; «240A 151: 

N. J.—Dean y. Anderson, 34 N. J. 
Eq. 496. 
ee Y.—Burdick v. Jackson, 7 Hun 

S. .D.— Baker -v. Baker, 2 S. D. 261, 
49 NW 1064, 39 AmSR 776. 

Hae ae a v. Peel, 15 OntwN 

See generally Specific Performance 
[86 Cyc 642 et seq]. 

[a] _ Payment of money as part 
performance.—Where defendant bor- 
rowed money to make payment of 
the purchase price of land, and orally 
agreed to secure the lender by a mort- 
gage on the land so purchased,. it 
was held in a suit for specific per- 
formance, that the contract came 
within the statute of frauds, and that 
the. payment of the money by the 
lender was not such part performance 
of the contract as would take it out 
of the statute and justify a decree 
for specific performance. Washing- 
ton, Brewery Co. v. Carry, (Md.) 24 
ADE. 

Parol agreement see supra § 47. 

9. U. S.—Hunt v. Rousmaniere, 1 
Petid, vl wedy 2 Tx 

Ala.—Wood v. Holly Mfg. Co., 100 
Ala. 326, 13 S 948, 46,.AmSR 565 
O’Neal, v. Seixas, 85 ‘Ala, 80, 4 S 745; 
Newlin v. McAfee, 64 Ala. 357. 

Ariz..-Stephen v. Patterson, 21 
Ariz. 308, 188 P1381. 

Ark.—McGuigan v. Rix, 140 Ark. 
418, 215 SW 611. 

Cal.—Title Ins., ete., Co. v. Cali- 
fornia (Dev. Co., 171 Cal, 173,.152-P 
542; Peers v. McLaughlin, 88 Cal. 294, 
26 P 119, 22 AmSR 3806; Remington 
v. Higgins, 54 Cal. 620; Love v. Sierra 
Nevada Lake Water, etc., Co., 32 Cal. 
639, 91 AmD 602; Racouillat v. Sanse- 
vain, 32 Cal. 376; Daggett v. Rankin, 
31 Cal. 321; Suison Bank v. Fiske, 
65. Cade tA. 471, 225 P 7%. 

Fla.—Longdon vy. Wakeley, 62 ae 


530,.56 S 408; Margarum v. J. 
ee Orange Co., 37 Fla, 165, 5 
S 637. 


Ill.—Edwards y. Hall, 93 Ill. 326; 
Hibernian Banking Assoc. v. Chicago 
Title, ete., Co., 217 Ill. A. 36 [aff 295 
Tll. 537, .129 NE pals Vaniman v. 
Gardner, 99 Ill. A, 345 

Ind.—Shaw a Meyer-Kiser Bank, 
(A.) 137 NE 72 
-  Iowa..=Bilbo a Ball, 181 NW 657. 
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and it is immaterial whether the defect in the in- 
strument arose from a mistake of law or fact.?° 

[§ 52] b. Defective Execution. An instrument in- 
tended to operate as a mortgage of lands, but which 


Kan.—English vy. Sanborn, 97 Kan. 
Bos Loon LOms. 

Ky.—McGee Pend Fe ae 
Marsh. 70. 

Me.—Lewis v. Small, 71 Me. 552. 

Md.—Milholland yv. Tiffany, 64 Md. 
455, 2 A 831; Dyson v. Simmons, 48 
Md. 207; Johnston v. Canby, 29 ‘Ma. 
2113 Price v. McDonald, 1 Md. 403, 
54 AmD 657; Tiernan v. Poor, 1 Gill 
& J. 216, 19 AmD 225. 


v. Davie, 


Mass.-—Gilson v. Gilson, 2 Allen 
215. 

Mich.—Abbott v. Godfroy, 1 Mich. 
178. 
. ‘Minn.+Lebanon Sav. Bank v. Hol- 
lenbeck, 29 Minn. 322, 13 NW 145; 


Ross v. Worthington, 11 Minn. 438, 


88 AmD 95. 

Pas eave v. Boyd, 
627 
Mo.—Hayden vy. Lauffenburger, 157 
Mo. 88, 57 SW 721; Blackburn v. 
Tweedie, 60 Mo. 505; McClurg v. 
Phillips, 49 Mo, 315; Davis v. Clay, 
2 Mo. 161. 

N. J.—Gale v. Morris, 29 N. J. Eq. 
222. 

N. Y.—Sprague v. Cochran, 144 N. 
Y. 104, 38 NE 1000 [rev 70 Hun 512, 
24 NYS 369]; 


60 Miss. 


Smith v.. Smith, 125 
Ne YY: 1224, 26 NE 259; Perry v. Rrot- 
estant Episcopal Church Bd. of Mis- 
sions, 102 N. Y. 99, 6 NE 116; Coman 
v. Lakey, 80 N. Y. 345; Husted Vv. 
Ineraham;e75.N. Y- 251; Payne v. 
Wilson; 74 N. Y. 348; Chase v. Peck, 
Q1- Nw Ye. 684; Sullivan v Corn Exch. 
Bank, 154 App. Div. 252, 139 NYS 
97;. Norwalk: Nat. Bank v. Lanier, 7 
Hun 623; Lanning v. Tompkins, 45 
Barb. 308;: De-Piérres v. Thorn, 17 
N. ays: Super. 266. 

N. C.—Pemberton. v. Simmons, 100 
N. C, 316, 6 SE 122. 

Oh<—Bundy v. Ophir Iron Co., 38 


Oh. St. 300; Lake v. Doud, 10 Oh. 
415; Dodson v. Dodson, 9 Oh. Dec. 
(Reprint) 201.) AMS CinelBuley 198: 


Muskingum Bank v. Carpenter, 7 Oh. 
Pt:' I 21, 28 AmD 616 

+” OK. —Deming Iny. Co. v. Christen- 
sen, 60 Okl. 148, 159 P 663. 


Or.—Brown v. Farmers’ Supply 
Depot ‘Co., 23° Or. 541; 32. P 548; 
Moore v. Thomas, 1 Or. ia 


R.' I.—Bullock y. Whipp, 15 R. I. 
195, 2 A 309. 

*"s G—Delaire v. Keenan, 3 S, C. 
Eq. 74, 4 AmD 604 

Vt.—Dietrich v. Hutchinson, SL Vit: 
160, 69 A 661; Miller v. Rutland, etc., 
Ty. Co., 36 Vt. 452. 

Va. — Dulaney Wa ee 95 Va. 606, 
29 SE 324, 64 AmSR 81 

Ww. Va.—Knott v. Ueauietactonn 
Mfg. Co., 30 W.-Va. 790, 5 SW 266; 
Wayt v. *Carwithen, 21.W. Va. .616. 

Wis.—Harrigan v. Gilchrist, 121 
We. 127, 99 NW 909. 

yo.—Frank v. Hicks, 4 Wyo. 502, 
35 ee 475, 1025. 

Eng.—Russel v. Russel, 1 Bro. Ch. 
269, 28 Reprint 1121, 18 ERC 26; Ex 
p. Rucker, 3 Dedc. & C. 704; Burgh 
vy. Francis, 1 Eq. Cas. Abr. 320, 21 
Reprint 1074; Cradock v. Scottish 
Provident Inst., 63 L. J.-Ch. 15; Flint 
v. Walker, 5 Moore P. C. 119; 13 Re- 
print 459; Taylor v. Wheeler, 2 Vern. 
Ch, 564, 33 Reprint 968. 

Gan.—Rooker .v. Hoofstetter, . 26 
Can. S. C. 41 [dism app 22 Ont. A. 175]. 

Ont.—Dennistoun v. Fyfe, 11 Grant 
Ch. 372.7 

Newfoundl.—Fielden v. 
Newfounadl. 100. 

[a] The fact that it failed in legal 
effect on account of the obscurity 
in the name of the mortgagee can- 
not defeat the equitable quality of 
the lien on proof of who was intended 
to be benefited by the mortgage. 
Stark v. Kirkley, 129 Mo. A. 353, 108 
SW 625. 
ce BON 


Boone, | 6 


Necessity of element of in- 
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mortgage.1+ 


tention.—(1) While a written instru- 
ment, entered into for the purpose 
of pledging realty as security fo 

debt, informal or insufficient a 

common-law or statutory Snontaae se: 
may be held to operate aS an equita- 
ble mortgage, yet there must be pres- 
ent, before such equitable mortgage 
can be enforced, the element of an 
intention of the executant that such 
instrument shall operate as a lien on 
the property described; and an equi- 
table mortgage is not created where 
an instrument states that a maker 
of notes is the owner of certain 
realty, and that such notes will be 
paid out of the proceeds arising from 
a sale of the realty, if it is sold. 
Hibernian Banking Assoc. v. Chicago 
GUC. CO 2 Le ee AC ao Gow fiat 
. 537,°129° NE 540]. °(2) And 
it has been said that in order that a 
defectively executed mortgage may 
be enforced as an equitable mort- 
gage, it must appear that the mort- 
gagor agreed to pledge the property 
mentioned, and that he attempted to 
carry out the agreement. Brown v, 


Farmers’ eupely, Depot Co., +23 “Or; 
541, 32 P 548 
[el Invalid mortgage evidence of 


intention.—In an action to establish 
a deed of trust as an equitable lien 
upon property without the jurisdic- 
tion of the court, a mortgage given 
in such foreign jurisdiction in pur- 
suance of the provision of the trust 
deed, invalid because not registered, 
is, admissible as evidence of. the in- 
tention of the parties to create an 
equitable lien. Title Ins., etc., Co. v. 
California Dev. Co., 171 Cal. 178, 152 
P 542, 
_ [dad] No words of conveyance.—An 
instrument may thus operate as a 
mortgage in equity, although it 
would not be good at law because it 
contains no words of conveyance. 
Newlin v. McAfee, 64 Ala. 357; Cra- 
dock v. Scottish Provident Inst., 63 
IDeA) Klee ails 

[e] Defect of livery of seizin.—A 
mortgage ineffectual asa legal mort- 


gage by reason of a defect in the 
livery of seizin may _ constitute 
an equitable mortgage. Taylor v. 


sipecier, 2 Vern. Ch. 564, 23 Reprint 


[f] Omission of word “heirs.”—A 
mortgage intended to be in fee which 
is ineffectual as such by reason of 
the omission of the word “heirs” in 
the grant to the mortgagee will be 
sustained as an equitable mortgage 
oe fee. Gale v. Morris, 30 N. J. Ea. 

De 

[g] Defect in execution of power. 
—When there is a defect in the exe- 
cution of a power to make a mort- 
gage, the condition of the mortgage 
not following the terms of the power, 
and the design to execute a mortgage 
in pursuance of the power 
parent, the mortgage will en- 
eer in equity. Beatty v. Clark, 20 

al. , 

[h] Defects as to names of par- 
ties.— (1) A deed of trust, otherwise 
complete, but not containing the 
name of the trustee will be en- 
forced in equity as an equitable 
mortgage. McQuie v. Peay, 58 Mo. 
56; Burnside vy. Wayman, 49 Mo. 
356; Dulaney v. Willis, 95 Va. 606, 
29 SE 324, 64 AmSR 815. (2) Where 
a stockholder in a manufacturing 
corporation indorsed notes of the 
corporation upon an agreement that 
he should be secured by a mortgage, 
but through mistake the mortgage 
was made in the names of the stock- 
holders instead of in the name of the 


corporation, it was held that the 
mortgage was a valid equitable 
mortgage. Bundy v. Ophir Iron Co., 


38 Oh. St. 300. (3) If a party makes 
a mortgage or affects to make one, 


[S§ 51-52 


fails of its intended effect at law by reason of some 
defect or informality in its execution, may neverthe- 
less be recognized and enforced as an equitable 
This rule applies where the defect in 


but it proves to be defective by rea- 
son of some informality or omis- 
sion, even if it is the omission of 
the mortgagee himself, as the instru- 
ment is at least evidence of an agree- 
ment to convey, the conscience of 
the mortgagor is bound, and it will 
be enforced by a court of equity. 
Dyson v. Simmons, 48 Md. 207. (4) 
But where a_ written instrument, 
which recites that a corporation has 
mortgaged certain property, but 
which does ‘not state the names of 
the officers of the corporation, nor 
that it has authorized the execution 
of such an instrument, is executed 
by one B, president, and one C, sec- 
retary and treasurer, sealed with 
their seals and acknowledged by 
them as ‘their act, such instrument 
will not be held to be an equitable 
mortgage, in the absence of allega- 
tions and proof that it was attempted 
to be executed by the corporation, or 
its authorized agents, as security for 
an obligation of the corporation. 
Brown v. Farmers’ Supply Depot Co., 
23 Or. 541, 32 P 548. 

[il Defective description of prop- 
erty.—Although the instrument is 
not a legal mortgage on the land in 
question, for failure to give such a 
description of the property conveyed 
as would suffice to bind it at law, still 
it may be good as an equitable mort- 
face... HX pi Rucker, 3 Deac. Gr 

+ 


{i] Part of land omitted.—Where 
a landowner agrees to give a mort- 
gage on all his land, but by mistake 
of the scrivener a parcel is omitted, 
the agreement will be considered, 
against the mortgagor, an equitable 
mortgage, so as to entitle the mort- 
gagee to include in a foreclosure the 
land omitted, without the necessity 
of a reformation of the mortgage. 
Sprague v. Cochran, 144 N. Y. 104, 
38 NE 1000. ‘See Martin v. Nixon, 
92 Mo. 26, 4 SW 503 (when land in- 
tended to be included in a mortgage 
is, by mistake, omitted, and a judg- 
ment is subsequently rendered 
against the mortgagor, the lien of 
the judgment creditor is subject to 
the equity of the mortgage). 

[k]. Omission of defeasance clause. 
Se eee v. Rix, 140 Ark, 418, 215 
SW 61 

fl patentee of power of sale.— 
Instrument purporting to assign 
realty to a trustee to be applied on 
preéxisting indebtedness of the as- 
signor to a national bank on notes 
and for office rent, not technically a 
legal mortgage because vesting no 
power of sale in the trustee, is an 
equitable mortgage as intended by 
the parties aS security for the pre- 
existing indebtedness, McGuigan y. 
Rix, 140 Ark. 418, 215 SW 611. 

[m] Antecedent debt.—A defec- 
tive mortgage given to secure an an- 
tecedent debt can be sustained in 
equity so as to make it a prior lien 
to subsequent judgments. Norwalk ~ 
ane Bank y. Lanier, 7 Hun ON. YR 

10. Love v. Sierra Nevada Lake 
Watér, etc., Co., 32 Cal. 639, 91 AmD 


602; Shaw vv. Meyer-Kiser Bank, 
(Ind. A.) 137 NE 720 
nie (SLO S.—Baltimore, ete; Re Oo 


v. Berkeley Springs, etc., R. Co.. 168 
Fed. 770. 
Gee pen v. Sansevain, 32 
a 
Fla.—Longdon vy. Wakeley, 62 Fla. 
530, 56 S 408; Margarum vy. J. S. 
Christie Orange Co., 37, Fla, 165, 2 
Ill.—Peckham v. Haddock, 36 Ill. 
38; Rohde v. Rohn, 127 Ill. .A, 579 
[rev on other grounds 232 Ill. 180, 
83 NE 465]. E 
Ind.—Shaw vy. Meyer-Kiser Bank, 
(A.) 137 NE 720. 


For later cases, developments.and changes in the law see cumulative Annotations, same title, page and note number, 
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the mortgage is that it lacks a seal,!2 that it was 
not signed by the mortgagor, provided it is otherwise 
regular and was duly acknowledged by him,?* that 
it has not been acknowledged according to the re- 
quirements of the law,!* or that it was not attested 
or witnessed as required by the statute;*® and it has 
been held that the fact that the instrument was 
altered by the addition of a witness’s name will not 
prevent the mortgage from being valid as an equita- 


ble mortgage.1¢ 


Iowa.—Bilbo v. Ball, 181 NW 657. 
Kan.—English y. Sanborn, 97 Kan. 
893, 155 P 1079. 
Ky.—McGee  v. 4 J. J. 
71 Me. 552. 


Marsh. 70. 
Me.—Lewis v. Small. 
Md.—Sanders v. McDonald, 63 Md. 
503; Dyson v. Simmons, 48 Md. 207; 
Tiernan Vendor, Le 1Gill & J.7216, 19 
AmD 225, 
SA alas v. Godfroy, 1 Mich. 
Minn.—Lebanon Say. Bank vy. Hol- 
lenbeck, 29 Minn, 322, 13 NW 145. 
Sea ahead v. Stewart, 63 Mo. 
ag J.—Fox v. Palmer; 25 N. J. Ea. 
N. Y.—Sullivan v. Corn Exch. 
Bank, 154 App. Div. 292, 139 NYS 97. 
Oh.—White v. Denman, 16 Oh. 59. 
Or.—Moore v. Thomas, 1 Or. 201. 
195, 2A 800. Vv. Whipp, 15) Re St 


C.—Bryce v. Gy) nS On 
127, 14 SE 768. 

Vt.—Tindale v. Bove, 97 Vt. 465, 
124 A 585; Osha vy. Higgins, 90 Vt. 
130, 96 A 700. 

W. Va.—Holley v. Curry, 56 W. Va. 
70, 51 SH 135, 112 AmSR 944, 

Wyo.—Harney v. Montgomery, 29 
Wyo. 362, 213 P 378. 

Ont.—Dennistoun v, Fyfe, 11 Grant 
Chrisie 

[a] Thus, where the equitable 
owner of property had it conveyed to 
his son, a minor, in trust for himself, 
the father, and the latter afterward 
signed the son’s name to a mortgage 
of the property to a creditor and 
added his own name as a_ witness, 
the instrument, although void at law, 
created a valid charge in equity. 
Dennistoun y. Fyfe, 11 Grant Ch, 
(Ont.) 372, 

fb] An instrument intended to 
revive a mortgage previously exist- 
ing but afterward discharged, but 
which fails to accomplish that pur- 
pose at law, by reason of its defec- 
tive or insufficient execution, may be 
considered as an agreement to give 
a mortgage on the lands, and hence 
may be enforced as an _ equitable 
Beer: Peckham y. Haddock, 36 


Til 

[ec] Mortgage signed in blank and 
given to an agent by whom it is 
afterward filled in and _ delivered, 
although not a legally executed deed, 
might create an equitable lien, which, 
under proper’ circumstances, the 
court would ee Fox y. Palmer, 
ZOUNG dle, LDC: 

[da] Gece of mortgage under 
instructions of legal owner by third 
person creates an equitable mortgage 
in favor of the grantee receiving the 
document upon representation from 
the owner that it is a first lien. 
Rohde v. Rohn, 127 Ill. A. 579 [rev 
on other grounds 232 Ill. 180, 88 NE 
465] 

rai Married women.—(1) Where a 
wife purchased real estate, giving a 
mortgage thereof for a part of the 
purchase price, and borrowing, and 
securing by a second mortgage, the 
money for the cash payment, and the 
husband did not join in either of the 
mortgages, but in foreclosure pro- 
ceedings he appeared and disclaimed, 
he renounced marital rights in prop- 


Davie, 


Massey, 


erty, rendering the transaction an 
equitable mortgage by the wife. 
Osha v. Higgins, 90 Vt. 130, 96 A 


700. (2) But where a feme covert 
is not competent in respect to her 


[41 C. J.—20] 
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[§ 53] c. Informal Writings Creating a Lien. As 
a general rule, any written contract entered into 
for the purpose of pledging property or some ‘inter- 
est therein as security for a debt, which is informal 
or insufficient as a common-law or statutory mort- 
gage, but which shows that it was the intention of 
the parties that it should operate as a charge on 
the property, will constitute an equitable mortgage 
and be enforced as such in a court of equity.'* 


[§ 54] 16. Deposit of Title Deeds—a. English 


land, so as to create an equitable 
charge thereon, save when possessed 
of a separate estate therein, an in- 
strument in the form of an indenture 
conveying land held by a married 
woman in her own right, but not her 
separate estate, in which the husband 
and wife were mentioned as parties 
of the first part, and which was 
signed and was duly acknowledged 
by both, although the name of the 
wife did not appear otherwise and 
the husband was only named as 
grantor, does not even amount to an 
equitable charge on her _ estate. 
Whiteley v. Stewart, 63 Mo. 360. 

12. Cal.—Racouillat v. Sansevain, 
32 Cal. 376. 

Ky.—Portwood v. Outton, 3 B. 
Mon. 247; McGee vy. Davie, 4 J. J. 
Marsh. 70. 

Me.—Lewis v. Small, 71 Me. 552. 

bee —Sanders v. McDonald, 63 Md. 
50 


vaiich, .—Abbott v. Godfroy, 1 Mich. 


Minn.—Lebanon Sav. Bank v. Hol- 
lenbeck, 29 Minn. 322, 18 NW 145. 
Mo.—Harrington v. Fortner, 58 
Mo. 468; Jones v. Brewington, 58 Mo. 


210; Dunn v. Raley, 58 Mo. 134; 
Sappington.v. Boly, 12 Mo. 567. 
N. Y.—Watkins v. Vrooman, 51 


Hun 175, 5 NYS 172 [rev on other 
grounds 123 N. Y. 211) 25 NE 3227. 

R. I.—Westerly Sav. Bank v. Still- 
man Mfg. Co., 16 R. I. 497, 17 A 918; 


Bullock v. Whipp, 15 R. I. 195, 2 A 
309. 

S. C.—Bryce v. Massey, 35 S. C. 
127, 14 SE 768. 

Vt.—Vermont Acc. Ins. Co, v. 


Fletcher, 87 Vt. 394, 89 A 480. 

W. Va.—Holley v. Curry, 56 W. Va. 
70, 51 SE 135; Atkinson y. Miller, 34 
W. Va. 115, 11 SE 1007, 9 LRA 544. 


13. Martin v. Nixon, 92 Mo. 26, 
4 SW _ 503. Compare Dietrich v. 
Hutchinson, 81 Vt. 160, 69 A 661 


(holding that a mortgage to secure 
the purchase price of land sold to a 
married woman was void where her 
husband did not join as grantor, al- 
though he signed and acknowledged 
it). 
14. Ala.—Cross v. Ensley Bank, 
203 Ala. 561, 84 S 267, 

Cal.—Racouillat v. Sansevain, 32 
Cal. 376. 

Md.—Dyson v. Simmons, 48 Md. 
207; Price v. McDonald, 1 Md. 403, 54 
AmD 657. 

N. -Y¥.—Watkins v. Vrooman, 51 
Hun 175, 5 NYS 172 [rev on other 
grounds TO SeNGe Van 211-2 NEES 2201 

ee ee v. Thomas, 1, Or, 201, 

Wyo.—Harney v. Montgomery, 29 
Ayivon 862, 288 2 378% 

See English v. Sanborn, 97 Kan. 
893, 155 P 1079 (where one who had 

iven a chattel mortgage on certain 
property to secure a note, and had 
agreed to replace this with one exe- 
cuted by himself and wife, used the 
same property to secure a loan to 
complete payment for a farm, and 
then promised his debtor to give him 
a mortgage on the farm, executed by 
himself and wife, but gave him only 
a mortgage signed by himself and 
not acknowledged, the wife refusing 
to join, but she, with her husband, 
enjoying the fruits of such exchange 
of security, as between these parties 
the land is subject to such lien). 

15. Ala.—Cross v. Ensley Bank, 
2038 Ala. 561, 84 S 267; Markham y. 
Wallace, 147 Ala. 243, 41 S 304. 

Fla.—Longdon vy. Wakeley, 62 Fla. 


530, 56 S 408. 
Sie Ue Ried a v. Godfroy, 1 Mich. 


N. Y.—wWatkins v. Vrooman, 51 
Hun 175, 5 NYS 172 [rev on other 


Srounds ~ .J235 Nie.) 6212 oie eNee 
322]. 

Oh.—White v. Denman, 16 Oh. 59; 
Lake v. Doud, 10 Oh. 415; Muskin- 


gum Bank v. Carpenter, 7 Oh. Pt. I 
21, 28 AmD 616, 
Or.—Moore v. Thomas, 1 Or. 201. 
Ss. C—Stelts v. Martin, 90 S. C. 
Se 72 SE 550; 


Bryce v. Massey, 35 
C. 127, 14 SE 768. 
Vt.—Tindale v. Bove, 97 Vt. 465, 


124 A 585; Vermont Acc. Ins. Co. v. 
Fletcher, 87 Vt. 394, 89 A 480; Morrill 
v. Morrill, 53 Vt. 74, 38 AmR 659. 
fal An unwitnessed deed may, in 
equity, be treated as evidence of an 
agreement to execute a valid deed. 
although it is not conclusive evidence 
thereof. Vermont Acc. Ins. Co. v. 
Fletcher, 87 Vt. 394, 89 A 480. 

16. Muskingum Bank yv. Carpenter, 
7 Oh. Pt, 1 21, 28-AmD 616, 

17. U. S.—Hughes v. Edwards, 9 
Wheat. 489, 6 L. ed. 142; Baltimore, 
etc., R. Co. v. Berkeley Springs, etc., 
R. Co., 168, Fed. 770. 

Ariz.—Stephen v. 21 
ATiZ.1 308, D288 113d. 

Ark.—Bell v. Pelt, 51 Ark. ee at. 
SW 684, 14 AmSR 57, 4 LRA 24 

Ill.—Joliet First Nat. Bank Vv. 
Adam, 138 Ill. 483, 28 NE 955, 25 NE 
576; Edwards vy. Hall, 93 Ill. 326; 
Chadwick v. Clapp, 69 Ill. 119; Vani- 
man v. Gardner, 99 Ill. A. 345. 

Ind.—Brown v. Brown, 103 Ind. 23, 
2 NE 233. 

Ky.—Reed v. Welsh, 11 Bush 450. 

Minn.—Howard v. Minnesota Iron, 
hen Co., Ltd., 62 Minn. 298, 64 NW 

ee C.—Pemberton y. Simmons, 100 

C..316, 6 SE 122 

NOEL. —Deming Inv. Co. v. Christen- 
sen, 60 OkKl. 148, 159 P 663. 

S. G—Delaire v. Keenan, 3 S. C. 
Eq. 74, 4 AmD 604. 

Va.—Dulaney v. Willis, 95 Va. 606, 
29 SE 324, 68 AmSR 815. 

W. Va.—Feely v. Bryan, 55 W. Va, 
586. 47 SE 307. 


Patterson, 


Wis.—Harrigan v. Gilchrist, 121 
Wis. 127, 99 NW 909. : 

Eng. i v. Woolley, 20 
Beav. 583, 52 Reprint 729: Ex p. 


Linden, 1 Mont. D. & De G. 428; Ex p. 
Panos 17 Ves. Jr. 227, 34 Reprint 

Can.—Rooker v. Hoofstetter, 26 
Can. S.-C, 41 :-fdism app 22 Ont; (A. 


1751]. 

N. W. Terr.—Sawyer, 
Waddell, 6 Terr. L. 45. 

Compare Loyd y. Guthrie, 131 Ala. 
65, 31 S 506 (holding that, where 
plaintiff, having a mechanic’s lien on 
a building, took a note from the ' 
debtor, payable after the time limited 
by law for the institution of proceed- 
ings on the lien, and the note, after 
reciting the consideration to be for 
money, material, and labor furnished 
by plaintiff in the building, added, 
“And a mechanic’s lien is held on 
this building to secure the payment 
of this note,’ such statement merely 
prevented the existing lien from be- 
ing waived by the taking of the note, 
and did not create an equitable 
mortgage or lien of any sort on the 
building). 

fa]. Dllustrations.—(1) A clause in 
a leage giving the lessor a lien for 
rent on the buildings and machinery 


eves (Conny. 
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Doctrine—(1) In General. In England, and accord- 
ing to the doctrine of the common law, a deposit of 
the title deeds of an estate in the hands of a ered- 
itor as security for a debt, under an agreement that 
the creditor is to retain possession of the same until 


to be erected by the lessee on the 
leased land constitutes an equitable 
mortgage on such buildings and ma- 
chinery when erected. Joliet First 
Nat. Bank v. Adam, 138 Ill. 483, 2 
NE 955, 25 NE 576. (2) Where the 
equitable owner of land assents in 
writing that the holder of the legal 
title to it may hold the title as se- 
curity for the payment of money bor- 
rowed by such owner from a third 
person, this will be sufficient to 
create an equitable lien on the land 
for the benefit of the creditor. 
Chadwick v. Clapp, 69 Ill. 119. (3) 
A debenture bond recited that “the 
company hereby charges with such 
payment ae the debentures] its un- 
dértaking, all its property Wwhatso- 
ever and. wheresoever, both present 
and future.” It was held that, as 
between the parties, an equitable 
mortgage was thereby created. 
Howard y. Minnesota Iron, etc., Co., 
62: Minn. 298, 64 NW 896. (4) A 
Jetter in the following form: “I 
agree to charge the east half of lot 
number (19) . with the payment 
of the two mortgages ... amounting 
to $750 ..: and I agree on demand 
to execute proper mortgages of said 
land to carry out this agreement, or 
to pay off the said... mortgages.” is 
not a mere executory agreement, but 
operates as a present charge in fa- 
vor of the mortgagees named upon 
the lands described. Rooker v. 
Hoofstetter, 26 Can. S. C. 41 [dism 
app 22 Ont, A. 1751. 

[b] Impossible condition.—Where 
the defeasance in a mortgage is for 
the payment of the debt according 
to the condition of a bond recited in 
the mortgage, the mortgage will not 
be avoided in equity because the 
day on which the bond is made pay- 
able had already passed at the time 
of the execution of the mortgage; 
but such mortgage is to be consid- 
ered as intended as security merely, 
and will be treated in equity as an 
ordinary mortgage, although abso- 
lute at law, by reason of the impos- 
sibility of the condition. Hughes v. 
Edwards, 9 Wheat. (U. S.) 489, 6 L. 
ed. 142. 

[cl Power of attorney.—(1) A 
power of attorney given to a creditor, 
authorizing him to sell and convey 
specific real property of the debtor, 
if the latter does not pay the debt 
intended to be secured within a lim- 
ited time, may operate in equity as a 
mortgage of the property. Reed v. 
Welsh, 11 Bush. (Ky.) 450; Pember- 
ton. v. Simmons, 100 N. C. 316, 6 SE 
122. (2) And a power of attorney 
declared to be irrevocable until the 
creditor should have received the 
whole of his account against the 
maker, and authorizing the creditor 
to mortgage the premises, consti- 
tutes an equitable mortgage. In re 
Parkinson, 13 L. Rep. N.S. 26. 
Compare Springer’s Hst., 97 Wash. 
546, 166 P 1134 (holding that, under 
a statute requiring all conveyances 
of real estate or any interest therein 
and all contracts creating any en- 
cumbrance upon real estate to be by 
deed, and all deeds to be in writing, 
signed by the party to be bound and 
acknowledged, an irrevocable power 
of attorney to receive and hold ir 
trust, as collateral security, an heir’s 
interest in an estate does not consti- 
tute an equitable mortgage upon the 
interest of the heir in real property 
inherited by him, since it contains no 
word of grant referring to the title 
to real property, or giving the attor- 
ney power to convey the same, and 
since his intent to encumber the 
property must, in the light of the 
statute of frauds, be found in the 
writing itself). (3) But. a. power 
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from one of two codwners of prop- 
erty to the other to whom title has 
been transferred authorizing the lat- 
ter to sell the lands upon specified 
terms and within a specified time 
does not constitute a mortgage where 
it does not appear that a debt ex- 
isted between the parties. Mix v. 
White, 36 Ill. 484. (4) And power to 
a creditor to take charge of the debt- 
or’s property and dispose of it as he 
sees proper does not create an equi- 
table mortgage entitling the creditor 
to retain the proceeds of the sale in 
satisfaction of his debt. Davis v. 
Harris, 211 Ala. 679, 101 S 458. 

18. Mandeville v. Welch, 5 
Wheat. (U. S.) 277, 5 L. ed. 87; Bur- 
ton v. Gray, L. R. 8 Ch. 932; Shaw v. 
Foster, L. R. 5 H. L. 321; National 
Bank of Australasia v. Cherry, Dak, 
Baan Cx 2995 


Oliver v. Hinton, ris9di 
264; Astbury v. Astbury, 
[1898] 2 Ch. 111; In re Castell & 
Broun, Ltd., [1898] 1 Ch. 315; Mellor 
v. Porter, ZO Ch. wD bss Bourke ive 
Lee, [1904] 1 Ir. 280; Bank of Ire- 
land v.. Cogry Flax Spinning Co., 
MCAS: HL L0 0] Sel) Sire Oe iim ba weve 
Fluitt, Anstr. 432, 145 Reprint 926; 
Darke v. Williamson, 25 Beav. 622, 
53 Reprint 774; Unity Joint Stock 
Mut. Banking Assoc. v. King, 25 
Beav. 72, 53 Reprint 563; Baynard v. 
Woolley, 20 Beav. 5838, 52 Reprint 
729; Russel v. Russel, 1 Bro. Ch. 269, 
28 Reprint 1121,.18 ERC 26; Ex p. 
Kensington, Coop. 96, 10 EngCh 96, 
35 Reprint 491, 2 Ves. & B. 79. 35 
Reprint 249, 18 ERC 30; Ex p. Bul- 
teen, 2 Cox Ch. 248, 30 Reprint 113; 
Hankey v.. Vernon, 2° Cox Ch.912, 30 
Reprint 6; Edge vy. Worthington, 1 
Cox Ch.+211, 29 Reprint 1133; Hx p. 
Skinner, 1 Deac. & C. 403; Lloyd v. 
Attwood, 3 De G. & J. 614, 60 EngCh 
614, 44 Reprint 1405; Lacon v. Allen, 
3 Drew. 579, 61 Reprint 1024; Rich- 
ards v. Borrett, 3 Esp. 102; Ashworth 
v. Mounsey, 9 Exch. 175, 156 Reprint 
1534) Sp.) Crossfield.+ 8) In (Hay 67% 
Matthews v. Goodday, 8 Jur. N. S. 
90; Burgess v. Moxon, 2 Jur. N. S. 
1059; Ball v. Harris, 4 Myl. & C. 264, 
18 EngCh 264, 41 Reprint 103; Pain 
v. Smith, 2 Myl. & K. 417, 7 EngCh 
417, 39 Reprint 1008; Ex p. Borro- 
daile, 2 Mont. & A. 398; Fector v. 
Philpott, 12 Price 197, 147 Reprint 
697; Casberd v. Ward, 6 Price 41%, 
146 Reprint 850; Meux v. Smith, 11 
Sim. 410, 34 HngCh 410, 59 Reprint 
931;:Lucas v. Dorrien, 7 Taunt. 278, 
2 ECL -362, 129 Reprint 112; Ex p. 
Coombe, 17 Ves. Jr. 369, 34 Reprint 
142; Ex p. Langston, 17 Ves. Jr. 227, 
34 Reprint 88; Ex p. Mountfort, 14 
Ves. Jr. 606, 33 Reprint 653; Ex p. 
Wetherell, 11 Ves. Jr, 398, 32 Reprint 


1141, 18 ERC 385; Lewthwaite v. 
Clarkson, 2 Y. & C. Exch. 370, 160 
Reprint 440; Meggison v. Foster, 2 
WS (Coll. 38 6,eal QhnS Chi yss6yy bo 


Reprint 148; Bozon v. Williams, 3 
Y. & J. 150, 148 Reprint 1131; Quebec 
Bank v. Royal Bank, 9 Alta. L. 435, 
28 DomLR 2385. 34 WestLR 137, 10 
WestWkly 218; Cochrane v. Phillips, 
84 B. C. 465, [1924] 3 DomLR 996, 
[1924] 3 WestWkly 285. See Kebell 
v.. Philpot. 2 Jur. 739 (in order’ to 
constitute an equitable mortgage by 
deposit, there must be proof of the 


'time when both the loan and deposit 
Zimmerman vy. Sproat,. 


were made); 
26 Ont. L. 448, 5 DomLR 452 (the 
law of Ontario is the same as the law 
of England). Compare Ex p. Pol- 
lard, Mont. & C. 239 (holding that, 
although, according to English law, 


an equitable mortgage was. effected: 


of Scotch property, by the law of 
Scotland no lien or equitable mort- 
gage on. the estate in question was 


the debt is paid, creates a lien on the estate which 
is considered as an equitable mortgage.1§ 
the deposit of title deeds is made at the same time 
when an advance is made by the depositee, the law 
implies that the purpose of the deposit was to cre- 


Where 


created by the deposit, but, neverthe- 
less, the parties contracting, as well 
as the assignees under a subsequent 
fiat against the mortgagors, being 
resident in Scotland, the property 
came to the hands of the assignee 
with the equity, and, therefore, they 
were bound to pay the mortgage debt 
out of the proceeds of the particular 
property, as,: although the law of 
Scotland does not.permit such de- 
posit and agreement to operate in 
rem, title to relief may be given in 
personam). j 

[a]. Statement of doctrine,—“Now, 
Since the case of Russel v. Russel, 
1 Bro. Ch. 269, 28 Reprint 1121, 18 
ERC 26, this is well established, that 
supposing A, owing money to B, de- 
posits the. title- deeds of his estates 
with B for the purpose of a security, 
even without any writing it is a good 
equitable mortgage, it gives B a lien; 
and,. notwithstanding the expression 
of regret of Lord Eldon that the law 
should be so, even in his time, we 
find him saying he could not disturb 
it; since that time it has been acted 
upon over and over again. That doc- 
trine cannot now then be disturbed.” 
Lacon v. Allen, 3 Drew. 579, 582; 61 
Reprint 1024. 

[b] Compliance by denositee with 
terms of deposit—Where deeds are 
deposited on condition that the de- 
positee advance a certain sum to a 
third person for a certain length of 
time, he is not entitled to a lien un- 
less he complies with such a condi- 

8 Ch. 


Ons Burton v.. Gray, L. 
[ce] Intention to mortgage essen- 


tial. Where deeds were left with a 
banker after he had refused to make 
advances thereon, it was held that he 
did not have a lien for a prior in- 
debtedness of the cea ae Lucas 
v. Dorrien, 7 Taunt. 278, 2 ECL 362, 
129 Reprint 112. 

[dl No right to legal mortgage.— 
A simple deposit of deeds is a charge 
enforceable in equity,. but gives no 
right to have a legal mortgage made, 
although, in the view of a court of 
equity, it is a contract to charge 
the land, and the remedies are the 
re agen v. Goodday, 8 Jur. 


Tel The deposit by a debtor of his 
certificate of title with his creditor 
ereates an equitable mortgage. Que- 
bec Bank v. Royal Bank, 9 Alta. Li 
435, 28 DomLR 235, 34 WestLR 137, 
10 WestWkly 218. 

(f] Effect upon crown.—(1) An 
agreement on borrowing (by recital 
in a bond) money, on the part of the 
borrower, that certain real property 
should stand pledged for repayment 
of it, and a delivery of the title 
deeds, amounting. in equity to a mort- 
gage, or right to a mortgage, creates 
a lien binding as against the pre- 
rogative lien of the crown in respect 
of a debt accruing due to the king 
subsequently. Fector v. Philpott, 12 
Price 197. 147 Reprint 697. (2) The 
deposit of the deeds by a simple con- 
tract debtor of the crown for secur- 
ing part of the purchase money to 
be paid in consideration of other 
lands sold to him is an equitable 
mortgage and binds the crown. Cas- 
berd v.. Ward, 6 Price 411, 146 Re- 
print 850. 

{g] Gand Registry Act, providing 
that no instruments executed after 
June 30, 1905 shall pass any interest 
until recorded in compliance with the 
act, does not take away: the right to 
an equitable mortgage by way of 
deposit of title deeds, as that section 
only affects mortgages created by 
instruments. Cochrane: v. Phillips, 
34 B. C. 465, [1924]: 3 DomLR 996, 
{1924] 3 WestWkly 285. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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_ §§ 54-56] 


ate an equitable mortgage, although there was no 
express agreement between the parties to that ef- 
fect;'® and it has been held that the mere possession 
by a creditor of title deeds belonging to a debtor 
is prima facie evidence of their deposit by way of 
equitable mortgage.”° Furthermore, the deposit 
need not be made directly with the mortgagee but 
may be made with another person who holds for 
him,” and there may even be such a change of pos- 
session as to constitute a sufficient deposit, although 
the deeds remain in the custody of the depositor, 
as where he retains them as servant or agent of 
the depositee.?? Nevertheless, this form of secu- 
rity is not favored, especially when it is in conflict 
with, or contradictory of, a written instrument.?% 
And although a memorandum or an agreement show- 
ing an intention to deposit deeds by way of equita- 
ble mortgage, or to charge the property comprised 
in those deeds with the payment of the debt, is suffi- 
cient to create an equitable charge without an actual 
deposit,** and a written order on a third person, 
presently in possession of the deeds, to deliver them 
to the creditor to be secured is equally valid for this 
purpose,”> and although, where the deeds are in the 
possession of the creditor, an agreement by the 
debtor that the creditor should hold them, as secu- 
rity has been held a sufficient deposit,?® yet there 
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order or direction to a third person to deliver to. 


_ the creditor a deed or lease, not yet executed, is not 


sufficient.27_ Where a mortgage is thus created, the 


rights of subsequent encumbrancers of the property 


are the same as when the mortgage is by deed in 


' the usual form.?% 


[§ 55] (2) Deposit to Prepare Legal Mortgage. 
Where a mortgagor deposits the title deeds of his 
estate with a solicitor, his own or the creditor’s, 
to stand by way of an equitable security to the 
mortgagee, until a legal mortgage on the same estate 
shall have been drawn and executed, the solicitor 
is thereby constituted trustee for the mortgagee, and 
an equitable charge upon the estate will be created 
by such deposit.?® But this applies only where there 
is an intention to create a present and immediate 
security, not where the deeds are delivered merely 
for the purpose of having a mortgage prepared, and 
with no purpose of creating a lien on the estate 
until such mortgage is executed.?° 

[§ 56] (3) What Deeds Required. To constitute 
a good equitable mortgage, it is not necessary that 


‘the deeds deposited should show a complete title 


in the depositor, provided they are material to the 
title, so that he could not establish his title with- 
out producing them.*t Nor is it necessary that all 
the title deeds, or even all the material title deeds, 
should be deposited, it being sufficient if the deeds 


must be a deposit, actual or constructive, and a mere 


19. Russel v. Russel, 1 Bro. Ch. 
269, 28 Reprint 1121, 18 ERC 26; Ex 
p. Kensington, Coop. 96, 10 EngCh 96, 
385 Reprint 491, 2 Ves. & B. 79, 35 Re- 
print 249, 18 ERC 30; Hankey v. 
Vernon, 2 Cox Ch. 12, 30 Reprint 6; 
Richards v. Borrett, 3 Esp. 102; Ex 
p. Langston, 17 Ves. Jr. 227, 34 Re- 
print 88; Ex p. Mountfort, 14. Ves. 
Jr. 606, 33 Reprint 653; Ex p. Haigh, 
11 Ves. Jr. 4038, 32 Reprint 1143. 
Compare Bozon v. Williams, 3 Y. & 
J. 150, 148 Reprint 1131 (holding that 
a mere deposit of deeds, even with- 
out a word, may constitute an equi- 
table mortgage, but it can only occur 
as against strangers, in cases where 
the possession of the title deeds can 
be accounted for in no other manner, 
except from their having been de+ 
posited by way of equitable mort- 
gage, or the holder being otherwise 
a stranger to the title and to the 
lands). 

20. Dixon v. Muckleston, L. R. 8 
Ch. 155; Edge v. Worthington, 1 Cox 
Chiip2ii 29). Reprint: 1133): Bx. p. 
Langston, 17 Ves. Jr. 227, 34 Reprint 
88. Compare Chapman vy. Chapman, 
13 Beav. 308, 51 Reprint 119 (hold- 
ing that. where the only evidence lies 
in the mere production by a bond 
creditor of the title deeds to the obli- 
gor’s real estate, this without expla- 
nation, neither constitutes an_equi- 
table mortgage, nor a_ sufficient 
ground for an inquiry before the 
master). 

21. Lloyd v. Attwood, 3 De G. & 
J. 614, 60 EngCh 614, 44 Reprint 
1405. See Ex p. Coming, 9 Ves. Jr. 
115, 32 Reprint 545, 18 ERC 44 
(where. while recognizing the rule 
that the deeds may be deposited with 
a third person to hold as agent of the 
equitable mortgagee, it was held that 
an equitable mortgage could not be 
created by a deposit of the deed with 
the wife of the debtor). 

fal Deposit with agent of deposi- 
tee.—‘“‘It was further urged in sunp- 
port of the respondent’s argument on 
this part of the case, that no security 
could be created by the mere deposit 
of deeds with a man’s own Solicitor; 
but the answer to this argument is, 
that the solicitor, by the deeds being 
deposited with him for the purpose 
of the security, is constituted agent 
and trustee for that purpose; and it 
cannot surely be denied that a man’s 
own solicitor may be constituted by 
him a _trustee for others. I feel no 
doubt, therefore, that an equitable 


charge upon the estate was well cre- 
ated by the deposit of the deeds.” 
Lloyd v. Attwood, 3 De G. & J. 614, 
pees 60 EngCh 614, 44 Reprint 1405, 
14 
ee Mason v. Morley, 11 Jur. N.S. 
23. Ex p. Coombe, 17 Ves. Jr. 369, 
384 Reprint 142. 


24. Edge v. Worthington, 1 Cox 
Ch.41211,.1 129. Reprint» 1133; Ex. p: 
Leathes, 3 Deac. & C. 112; Ex p. 


Sheffield Union Banking Co., 13 L. T. 
Rep. N. S. 477. 

fa] An agreement to mortgage 
with a subseaquemt delivery of the 
title deeds will amount, in equity, to 
a mortgage and will be effectual 
from the time of the agreement. 
Edge v. Worthington, 1 Cox Ch. 211, 
29 Reprint 11338. 

[b] Failure to deposit deeds 
caused by mistake.—Where freehold 
title deeds were intended to be de- 
posited with an equitable mortgagee, 
together with deeds relating to lease- 
hold property, and were accordingly 
specified in the memorandum of: de- 
posit, the freehold property was in- 
cluded in the order for sale. Ex p. 
Leathes, 3 Deac. & C. 112. 

25. Daw v. Terrell, 33 Beav. 218, 
55 Reprint 351; Ex p. Heathcote, 2 
Mont. D. & De G. 711 

[a] Order on custodian of deeds. 
—Where A, being entitled to three 
properties, the title deeds to one of 
which were held by his bankers as a 
security, deposited the title déeds of 
the other two with B as a security 
for a debt and gave him an order to 
the bankers to deliver over the deeds 
of the third property when their lien 
had been satisfied, it was held that 
this gave B a valid equitable mort- 
gage on the property mortgaged to 
the bankers. Daw v. Terrell, 33 
Beav. 218, 55 Reprint 351. 

26. James v. Rice, 5 De GM. & 
G. 461, 54 EngCh 461, 48 Reprint 
949. See Fenwick v. Potts, 8 De G. 
M. & G. ‘506, 57 EngCh 506, 44 Re- 
print 485 (where one of two execu- 
tors and trustees who had in their 
possession title deeds of an estate 
of which their testator and a debtor 
to his estate had been tenants in 
common requested the debtor to al- 
low the executor to retain the title 


deeds as a security for the debt, and’ 


the debtor wrote an answer,. saying 
that the executor might retain the 
deed until the debtor got the whole 
of his affairs settled with executors, 


a good equitable mortgage for the 
debt was effected). 

27. Ex p. Coombe, 4 Madd. 249, 56 
Reprint 698; Ex p. Perry, 3 Mont. D. 
& De G. 252, 

28. Oliver v. Hinton, [1899] 2 Ch. 
264, 268; In re Castell & Broun, Ltd., 
[1898] 1 Ch. 815; Bank of Ireland Vv. 
Cogry Flax Spinning Cost SE tds 
[1900] 1 Ir. 219; Kerr v. Bebee, 12 
Grant Ch. 204. 

“It cannot, I think, be denied that 
generally speaking a purchaser or 
mortgagee is bound to inquire into 
the title of his vendor or mortgagor, 
and will be affected with notice of 


what appears upon the title if he 
does not so inquire.” Wilson  v. 
Harta aie ‘ Ch. 4638, 467 [quot 


Oliver v. Hinton, supra]. 

29. Ex p. Bulteel, 2 Cox Ch. 243, 
30 Reprint 113; Edge v. Worthington, 
Le Cox AChy 20124290 sReprinterdadsers 
Lloyd v. Attwood, 3 De G. & J. 614, 
60 EngCh 614, 44 Reprint 1405; 
Bulfin v. Dunne, 11 Ir. Ch. 198; Ex 
p. Bruce, 1 Rose 374; Hockley v. 
Bantock, 1 Russ. 141, 46 EngCh 141, 
38 Reprint 55; Ex p. Wright, 19 Ves. 
Jr. 256, 34 Reprint 513; Keys v. Wil- 
liams, 3 Y. & C. Exch. 55, 160 Reprint 
612. Compare Brander vy. Boles. 
Prec. Ch. 375, 24 Reprint 169, Gilb. 
35, 25 Reprint 26 (holding that, 
where B, having contracted a debt 
with defendant, proposed to mortgage 
his estate to him as a security, and 
left his title deed with his attorney 
to prepare a mortgage, but the attor- 
ney died before it was done, and 
afterward defendant carried the deed 
to another scrivener for the same 
purpose, but before he had prepared 
the mortgage B became bankrupt and 
plaintiff, as his assignee, brought a 
bill to have the deeds delivered up 
and the estate sold for the benefit of - 
the creditors, a decree should be en- 
tered for complainant). 

$0. Hutzler v. Phillips. 26 S. C. 
136, 1 SE 502, 4 Am'SR 687; Ex 1p. 
Bulteel, 2 Cox Ch. 243, 30 Reprint 
113; Lloyd v. Attwood, 3 De G. & J. 
614, 60 EngCh 614, 44 Reprint 1405; 
Brizick v. Manners, 9 Mod.) 284, 8s 
Reprint 454; Pain Vv. Smith, 2 Myl. & 
K. 417, 7 EngCh 417, 39 Reprint 1003; 
Brander v. Boles, Prec. Ch: 375, 24 
Reprint 169, Gilb. 35, 25 Reprint 26; 
Rex v. Benson, 1 Price 220 note, 145 
Reprint 1383; Norris v. Wilkinson, 12 
Ves. Jr. 192, 33 Reprint 78. 

31. Dixon v. Muckleston, 26 L. T. 
Rep. N.S. 752. 
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deposited are material evidences of title, and are’ 
shown to have been deposited with the intention 


of creating a mortgage.®? 
[§ 57] (4) Who May Deposit. 


made.?§ 


32. Thorpe v. Holdsworth, L. R. 
7 Eq. 139; Roberts v. Croft, 24 Beav. 
223,108 Reprint 343; Ex p. Chippen- 
dale, 1 Deac. 67, 38 ECL 545; Lacon 
v. Allen, 3 Drew. 579, 61 Reprint 
2o24<, Hx, \p.' Pott, T Jur; 15935 Go0d- 
wins ve) Warzhorns: 459i... J, -Ch. N. Ss 
172; Dixon v. Muckleston, 26 L. T. 
Rep. N. S. 752; Ex p. Arkwright, 3 
Mont. D. & De G. 129; Ex p. Farley, 
1 Mont. D. & De G. 683; Ex p. Haigh, 
11 Ves. Jr. 403, 32 Reprint 1143; 
Ex p. Wetherell, 11 Ves. Jr. 398, 32 
Reprint 1141, 18 ERC 35; Whitbread 
Ve Jordan, 1 Wiss &) (Co xch."303)1160 
Reprint 123. See Ex p. Chippendale, 
2 Mont. & A. 299 (an equitable mort- 
gage may be created by deposit of 
one title deed. where the other deeds 
are in the hands of the depositor’s 
solicitors, but not as equitable mort- 


fagees). 
[a]. Enunciation of rule.—‘“The 
question is, is it necessary that 


every title-deed should be deposited? 
Suppose the owner has lost an im- 
portant deed, could he not deposit the 
rest? In each case we must judge 
whether the instruments deposited 
are material parts of the title; and, 
if they are, it is not sufficient to say 
there are other deeds material, or 
even more material, if there is suffi- 
cient evidence to show that the de- 
posit was made for the purpose of 
creating a mortgage.” Lacon  v. 
er 3 Drew. 579, 582, 61 Reprint 

4, 

[b] Failure to deposit partition 
deed.—On a deposit of deeds by way 
of equitable mortgage, made by a 
joint tenant after a partition, it was 
held that the omission of the par- 
tition deed, as it did not belong to 
him solely, did not invalidate the 
security. Ex p. Farley, 1 Mont. D. 
& De G. 683. 

[c] Conveyance to depositor omit- 
ted.— Where a solicitor made an equi- 
table deposit of the title deed of his 


estate to a client, omitting the con-' 


veyance to himself, and afterward de- 
posited the latter as a security with 
his bankers, the client had a mort- 
gage which is entitled to priority 
over the mortgage of the bankers. 
Roberts v. Croft, 24 Beav. 223, 53 
Reprint 348. Compare Ex p. Pearse, 
Buck 525 (holding that, where the 
bankrupt agreed with A to execute 
a mortgage of certain premises for 
the security of a debt, and he sent, 
in order that A might prepare the 
mortgage, all the title deeds, except 
the immediate conveyance to himself, 
and the bankrupt, being also indebted 
to B. took that conveyance, and de- 
posited it with him as a security for 


Generally speak- 
ing, a person can give a lien on real estate, by de- 
posit of the title deeds, only as against himself and 
to the extent of his own interest in the land.** 
an equitable mortgage may be created by the de- 
posit of a deed, where the legal.title is outstanding 
in another than the depositor of the deed,** and a 
trustee®*> or an executor having a partial beneficial 
interest in the trust property may, by deposit of the 
title deeds, for a debt of his own, create a good 
equitable mortgage.°® And it appears that this may 
also be done by an executor to secure money bor- 
rowed to pay off debts of the estate,?” and that an 
equitable mortgage thus made by an heir at law or a 

. devisee of a legal estate would be good as against 
ereditors of decedent who had not obtained judg- 
ments binding the land before the mortgage was 

And it has been held that, where trustees 

have deposited title deeds as security for a loan, 

and the lender has no knowledge of a trust and its 
existence does not appear on the face of the papers, 


MORTGAGES 
of their trust.®9 


But 


to be granted.*? 


posit.44 


his debt, at the same time promising 
to send him the remainder of the title 
deeds, A and B had not, either sepa- 
rately or collectively, an equitable 
mortgage upon the premises). 

[d] Deposit of receipt for pur- 
chase price.—A deposit of the receipt 
of the purchase price of land which 
contained the terms of the agree- 
ment for the sale of the land is 
sufficient to create an equitable mort- 
gage, where no title deeds are in the 
hands of the purchaser. Goodwin v. 
Waghorn, 4 L. J. Ch. N. S. 172. 

[e] Paid-off mortgage only evi- 
dence of title-—Where a debtor wrote 
that he was inclosing particulars of 
certain title deeds to property that 
he had deposited with his creditor 
for the security of a debt and the 
schedule inclosed, among other en- 
tries referred to, buildings and 
houses of a certain value at a cer- 
tain place, and the creditor did not 
examine the deeds until after the 
bankruptcy of the debtor and then 
found only an old paid-off mortgage, 
the letter and schedule together cre- 
ated an equitable charge 
property referred to. Ex p. Ark- 
wright, 3 Mont. D. & De G. 129. 

33. Turner v. Letts, 20 Beav.! 185, 
52 Reprint 573; Joyce v. De Moleyns, 
8 Ir. Eq. 215; Williams v. Medlicot, 
6 Price 495, 146 Reprint 878. See 
Spackman v. Foster, 11 Q. B. D. 99 
(where a person fraudulently obtains 
the possession of title deeds, he can- 
not create a lien as against the true 
owner by a deposit of the deeds). 

{a] Deed wrongfully deposited by 
stranger.—A person who advances 
money in good faith on the deposit of 
title deeds, made by one who has no 
right to them or to the estate to 
which they relate, will be protected 
in equity as a purchaser for value 
without notice, and may retain the 
deeds, although the person making 
the deposit was not in possession of 
the property, if it is an incorporeal 
hereditament. Joyce v. De Moleyns, 
8 Ir. Eq. 215. 

34. Zimmerman v..Sproat, 26 Ont. 
L. 448, 5 DomLR 452. 

3& Ex p. Smith, 2 Mont. D. & 
De G. 587. 

36. Ex p. Sheffield Union Banking 
Cony ls. Rep. N. S. 477. 

[a] One of two executors who has 
a beneficial interest in property may 
create a good equitable mortgage of 
such interest by depositing the title 
deeds relating thereto and Signing a 


memorandum of deposit, although he 


makes the deposit without the con- 
sent of his coexecutor. Ex p. Shef- 


[§ 58] (5) Extent of Security and Charge. 
deposit of title deeds is presumed, in the absence 
of evidence to the contrary, to create an equitable 
mortgage upon the whole of the property to which 
the deeds relate,*#® but not upon any property or 
estate not comprised within the purview of the 
deeds, however it may be connected with the estate 
intended to be pledged.*! 
memorandum accompanies the deposit, it is to be 
taken as expressing the final and entire understand- 
ing of the parties as to the extent of the security 


G 


[§§ 56-58 


the latter will have priority over the cestui que 
trust, although the trustees apply the loan in breach 


The 


And’ where a written 


But under an equitable mortgage 


by the simple deposit of a lease, unaccompanied by — 
any memorandum, or accompanied by a memoran- 
dum not mentioning fixtures, the tenant’s fixtures 
will be included.*? 
if any, must be determined exclusively the amount 
of the charge intended to be created by the de- 
Where mortgages are deposited as security 
for advances, and the depositor subsequently ac- 
quires the equity of redemption, the lien of the 


From such memorandum also, 


field Union Banking Co., 13 L. T. 


Rep. (NS: 477: 


37. Ball v. Harris, 4 Myl. & C. 264, 
18 EngCh 264, 41 Reprint 103. 

38. British Mutual Inv. Co. v. 
Smart, L. R. 10 Ch. 567. 
sae Bourke v. Lee, [1904] 1 Ir. 

{a] Trustee of marriage _ settle- 
pore wipe v. Lee, [1904] 1 Ir. 


40. Ashton v. Dalton, 2 Coll. 565, 
33 EngCh 565, 63 Reprint 863, 18 
ERC 40; Ex p. Glyn, 1 Mont. D, & 
De G. 29. 

41. Wardle v. Oakley, 36 Beav. 27, 
55 Reprint 1066; Jones v. Williams, 
24 Beav. 47, 53 Reprint 274. Compare 
Simmons v. Montague, [1909] 1 Ir. 
87 (holding that, where the owner of 
a hotel deposited with a bank by way 
of equitable mortgage without writ- 
ing the title deeds and a map of the 
hotel premises, but on investigation 
of the title it appeared that part of 
the premises delineated on the map 
was not comprised in the deeds, and 
that the mortgagor had only a pos- 
sessory title to it, since there was 
an agreement by the mortgagor, evi- 
denced by the documents, including 
the map, to charge all his interest 
in the hotel premises, the benefit to 
all such interest passed). 

[a] Beeds must relate to property 
mortgaged.—Adjoining premises (X 
and Y),. were respectively conveyed 
to a testator by deeds of 1840 and 
1843, and then united. He devised 
them to his sons, who made an equi- 
table mortgage by deposit of the 
deeds of Y and the probate of the 
will. The mortgagee believed, from 
the son’s statement, that the whole 
property was comprised. It was held 
that the property X was not com- 
prised in the equitable mortgage. 
Jones v. Williams, 24 Beav. 47, 3 
Jur, N. S. 1606. 

42. Shaw v. Foster, L. R. 5 H. L. 
321; Daw v. Terrell, 33 Beay. 218, 55 
Reprint 351; Jones’ v. Williams, 24 
Beav. 47, 53 Reprint 274; Ex p. 
Leathes, 3 Deac. & C.:112; Bx p. Rob- 
inson, 1 Deac, & C. 119; Pryce v. Bury, 
2 Drew. Albay tok Reprint 622; Ex p. 
Lloyd, 1 Mont. & A. 494; Ex p. Heath- 
cote, 2 Mont. D. & De G. W11;) Ws 
p. Price, 2 Mont. D. & De G. 518; 
IDd:¢ Soy, Hunt, 1 Mont. D. & De G. 139; 
ae Pp. Glyn, Ee Mont, Di sc rpe & 

43. Williams v. Evans, 23 Beavy, 
239, 53 Reprint 94; Ex p. Tagart, De 
Gex 531; Ex p. Cowell, 12 Jur. 411, 
ageer Shaw v. Foster; ii.dt, 5, ble ae 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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property is not confined to the amount of the mort- 


gages.*© 


[§ 59] (6) As Security for Future Advances. 
An equitable mortgage, created by the deposit of 
title deed, may be extended beyond its original pur- 
pose, and made to secure further loans or advanees, 
_by a subsequent parol agreement of the parties or 
by necessary implication from their conduct in refer- 
In order that a deposit may be made 
to cover further advances, it is not necessary that 
the deeds should be returned to the mortgagor and 
redelivered by him,*7? even though there has been 
_a change in the personnel of the firm who were the 


ence to it.*® 


depositees.*§ 


[§ 60] (7) Submortgage by Redeposit. Where the 
owner of land has created an equitable mortgage by 
a deposit of part of the title deeds, he may create 
a submortgage by depositing the remainder of the 
deeds,*® or by a redeposit of the deeds in case all 
the deeds were deposited in the first instance,°° and 
if a written memorandum accompanied the first 
transaction it is not necessary that it should be 


45. Jones v. Upper Canada Bank, 
ei3 Grant Ch. 74. 

; 46. Baynard v. Woolley, 20 Beav. 
Doon oe Reprint, 729; Hx p:.. Hearn; 
Buck 165; Ex p. Kensington, Coop. 96, 
10 EngCh 96, 35 Reprint 491, 2 Ves. 
& B. 79, 35 Reprint 249, 18 ERC 30; 
Ex p. Smith, 3 Mont. & A. 63; Ex. p. 
Nettleship, 3 Mont, D. & De G. 124; 
Fector v. Philpott, 12 Price 197, 147 
Reprint 697; Ex p. Hooper, 19 Ves. 
Jr. 477, 34 Reprint 593; Ex p. Lang- 
ston, 17 Ves. Jr. 227, 34 Reprint 88; 
Ede v. Knowles, 2 Y. & Coll. 172; 
21 EngCh 172, 63 Reprint 76. See 
Kebell v. Philpot, 2 Jur. 739 (although 
an equitable deposit may be extended 
to subsequent advances, where an 
agreement for the extension is 
proved, yet it cannot be so extended 
if the proof of the original equitable 
deposit fails). Compare Ex p. Whit- 
bread, 19 Ves. Jr. 209, 211, 34 Reprint 
496 (where it was said: TE the origi- 
nal bargain did not look to future 
advances, no subsequent advances 
ean be a charge, unless the subse- 
quent transaction is equivalent to 
the original transaction. TES oy hile ICI 
equivalent to a redelivery of the 
deed, receiving it back as a security 
for both sums, that will.do; as it 
cannot depend upon that mere form; 
but I shall require them to swear 
expressly’’). 

47. Ex p. Hooper, 19 Ves. Jr. 477, 
34 Reprint 5938. 

48. Ex p. Kensington, Coop. 96, 10 
EngCh 96, 35 Reprint 491, 2 Ves. & 
B. 79, 35 Reprint 249, 18 ERC 30. 
See Ex p. Oakes, 2 Mont. D. & De G. 
234 (where the bankrupt deposited 
title deeds with his bankers, to se- 
cure future advances, who, after a 
change in the partnership, continued 
for six years the same mode of deal- 
ing with them, and the same running 
account, this was a tacit recognition 
of the deposit of the deeds with the 
new firm upon the same terms as with 
the old). 

49. Roberts v. Croft, 24 Beav. 223, 
53 Reprint 343; Lacon v. Allen, 3 
Drew. 579, 61 Reprint et 1 Dp. ig os 
Smith, 2 Mont. D. & De G. 587. 

50. Roberts v. Croft, 24 Beav. 223, 
53 Reprint 343; Lacon v. Allen, 3 
Drew. 579, 61 Reprint 1024:. Ex’ Dp, 
Barnett, De Gex 194; Ex p. Smith, 
2 Mont. D. & De G. 587. 


51. Ex p. Barnett, De Gex 194; 
Ex p. Smith, 2 Mont. D. & De G. 
587. 


52. See cases infra this section. 
66. Gilligan v. National Bank, 
[1901] 2 Ir. 513 [dist Brown v. Sewell, 
11 Hare 49, 45 EngCh 49, 68 Reprint 


1182]. 
~ [a] Damage by flooding.—Gilligan 
v. National Bank, Ltd., [1901] 2 Ir. 


Ue 
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deposited with the deeds in the second transaction.®* 

[§ 61] (8) Care and Return of Deeds. 
no implied covenant on the part of the mortgagee 
to take reasonable care of the title deeds during 
the continuance of the security;°* but if he uses 
or destroys them, or fails to return them in good 
order when the mortgage debt is paid, equity may 
decree indemnity or compensation to the mort- 
And if the creditor lets the deeds go out 
of his custody, not intending an assignment of the 
debt and security, before receiving satisfaction of 
his claim, he will lose his lien.** 

[§ 62] b. American Doctrine—(1) In General. 


There is 


The English doctrine of an equitable mortgage cre- 


5450 0n8 Ley aoriscoly oir se: od iG. 
285; Masuret v. Mitchell, 26 Grant 
Ch. (Ont.) 435. 

55. See supra §§ 52-61. 

56. See cases infra note 58. 

Recording of mortgage see infra 


§§ 419-427. 

57. See cases infra notes 58, 59; 
and Gothard v. Flynn, 25 Miss. 58 
(by the reason of the statute of 
frauds, a person cannot, by a mere 
deposit of a title deed, encumber his 
estate for a longer term than one 
year); Williams vy. Stratton, 18 Miss. 
418, 426 (“Such equitable liens have 
met with very decided opposition in 
England, though they have been gen- 
erally sustained, but it is admitted 
on all hands that they should not be 
extended beyond their present limit. 
Such a mortgage is in direct opposi- 
tion to the statute of frauds, in re- 
gard to which we have said that we 
will create no exceptions not found 
in the statute’). 

Statute of frauds generally see 
Frauds, Statute of §§ 198-203. 

58. Ala.—Davis v. Harris, 211 Ala. 
679, 101 S 458; Lehman v. Collins, 
69 Ala, 127. 

Ga.—Pierce v. Parrish, 111 Ga. 725,” 
37 SE 79; Davis v. Davis, 88 Ga. 191, 


14 SE 194; English v. McElroy, 62 
Ga. 413. 
Ilowa.—Tuller v. Leaverton, 143 


Iowa 162, 121 NW 515, 136 AmSR 
756; In re Snyder, 138 Iowa 5538, 114 
NW 615, 19 LRANS 206. 

Ky.—Vanmeter v. McFaddin, 8 B. 
Mon. 435, 4387 (“We are strongly in- 
clined to the opinion that the mere 
deposit of title deeds, should not be 
regarded, in this State, as constitut- 
ing any lien upon real estate. If per- 
mitted to have this effect, an interest 
in landed property is created by the 
contract of the parties, not reduced 
to writing, in direct violation of the 
statute of frauds’’). 

Me.—Hall v. McDuff, 24 Me. 311. 
Pasar .—Gardner vy. McClure, 6 Minn, 

Miss,—Connor v. Tippett, 57 Miss. 
594. 

Mo.—Hackett v. Watts, 138 Mo. 502, 
40 SW 113. See Curle v. Eddy, 24 
Mo. 117, 66 AmD 699 (it is doubtful 
whether the doctrine obtains under 
our system of law). 


Nebr.—Bloomfield State Bank v. 
Miller, 55 Nebr. 248, 75 NW 569, 70 
AmSR 831, 44 LRA 387. 

N. C.—Harper v. Spainhour, 64 
IW CaNavad: 

Oh.—Bloom v. Noggle, 4 Oh. St. 


|45; Probasco v. Johnson, 2 Disn. 96, 


13 Oh. Dec. (Reprint) 60. 

Pa.—Shitz v. Dieffenbach, 3 Pa. 2338; 
Bower v. Oyster, 3 Penr. & W. 239. 
See Sidney v. Stevenson, tie nilas 
178 (nevertheless a court of equity 


ated by the deposit of the title deeds of an estate, 
as security for a debt,°> has not been generally 
adopted in this country. In the United States it is 
commonly considered that this doctrine would con- 
flict with the system created by the registration 
laws®® and also with the statute of frauds,°* and 
it is, therefore, generally rejected,°® although it has 
been held that an equitable mortgage, consisting of 


will not enforce a return of the title 
papers to the debtor until he has’ 
complied with his part of the agree- 
ment). 

Philippine.—Borcelis v. Golingco, 27 
Philippine 560; Alfonso v. Natividad, 
6 Philippine 240. 

Be ponue Mean v. Meador, 3 Heisk. 

Vt.—Bicknell v. Bicknell, 31 Vt. 
498 (where it was doubted whether 
the deposit of the title deeds of an 
estate, as a security for a loan or 
advance of money, constitutes a valid 
equitable mortgage). 

[a] In New York.—(1) ‘Equitable 
mortgages by the deposit of title 
deeds have long been recognized in 


England, though the sexurity is 
frowned upon as contravening the 
policy of the statute. ... To what 


extent, if at all, this form of equi- 
table mortgage is permitted in New 
York, is involved in some obscurity. 

. . Even in England, however, the 
deposit must have been made for 
the purpose of creating a present 


or immediate security, and not 
merely aS a preliminary step to 
the preparation of a mortgage 


which will be security thereafter. 
. We find no suggestion here of 
the existence of a purpose to create 
a present lien.’ Sleeth vy. Sampson, 
ZoluiNe Ys, O90 Con iuas Leae Neo oo, tO 
ALR 1400. (2) “phe cases of a mort- 
gage created . . . bya deposit of title 
deeds, have not been frequent with 
us; but the doctrine has been ap- 
plied in a few instances, and I do not 
find any judgment or dictum by which 
it has ever been questioned.’ Chase 
v. Peck, 21 N. Y. 581, 584. See Jack- 
son v, Parkhurst, 4 Wend. 369 (if 
the deed was actually delivered, the 
legal estate in the premises vested 
in the grantee, and the subsequent 
pledge or deposit of the deed with 
the grantor by way of security 
would only give him an _ equitable 
lien on the premises in the nature 
of a mortgage); Rockwell v. Hobby, 
2 Sandf. Ch. 10 (in the absence of all 
other proof, the evidence of an ad- 
vance of money and the finding of 
title deeds of the borrower in the pos- 
session of the lender is held to es- 
tablish an equitable mortgage). But 
see Ebling Brewing Co. v. Gennaro, 
189 App. Div. 782, 785, 179 NYS 914 
(where court said, referring to Rock- 
well v. Hobby, supra, “that case can- 
not be held to be authority that the 
doctrine is adopted in this State’’). 
{b] In South Carolina (1) the 
English rule has been repudiated 
(Haselden v. Hamer, 97 S. C. 178, 81 
SE 424; Parker v. Carolina Sav. Bank, 
53s. C. 583, 31 SE 673, 69 AmSR 
888), (2) although there are earlier 
cases apparently to the contrary 
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the delivery of unrecorded title papers by the debtor 
to the creditor, is not within the statute of frauds.°° 
But in a few of the states the doctrine prevails that 
a valid mortgage, recognized and enforceable in 
equity, may be created by the mere deposit of title 
deeds as security for a debt or loan.®° 

[§ 63] (2) Agreement Accompanying Deposit. It 
has been held, however, in jurisdictions which have 
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land.®? 


a 
i 


_[§§ 62-64 


rejected the broad English doctrine,*! that, where 
the parties enter into a written agreement, stating 
the purpose of the deposit of the title deeds, and 
that it is intended to secure a debt thereby, and this 
is deposited with the deeds, this course will obviate 
the objections above referred to and the transac- 
tions will amount, in equity, to a mortgage of the 


III. ABSOLUTE DEEDS AS MORTGAGES 


[§ 64] A. In General—l. Absolute Deeds Given 
At common law, and 
under laws enacted in several jurisdictions declara- 
tory of the common law,°* a deed of conveyance of 
land absolute and unconditional upon its face, but 
intended and understood by the parties to be merely 


as Security—a. General Rule. 


(Hutzler v. Phillips, 26 S. C. 136, 1 
SE 502, 4 AmSR 687; Boyce v. Shiver, 
3S) C. 5153: Harper v. Barsh,, 31 S.C. 
Eq. 149; Welsh y. Usher, 11.8. C. Eq. 
167, 29 AmD 68). 

{ec] Reason for different doc- 
trines.—‘“‘In that country (England) 
the possession of the title deeds is 
-evidence of ownership, as no one is 
supposed to have a right to retain 
them without having an estate or in- 
terest in the land they convey. They 
pass to the purchaser upon a sale, and 
are examined by the. solicitor of the 
parties much as abstracts of title 
are examined in this country. This 
is for the reason that, until the recent 
partial adoption of the Torrens sys- 
tem, save in some counties, there 
were no registries, where a. search 
could be made to ascertain the title 
to lands other than copy hold titles 
which are recorded in the manor 
courts. The only proof which the 
purchaser seems to have for the 
validity of the title in his grantor is 
the exhibition of the deeds which es- 
tablish it. So, after a deposit of his 
evidence of title with his creditor as 
security, the debtor cannot well dis- 
pose of his land without first satisfy- 
ing the indebtedness secured, for, un- 
til this is done, he is not in a situa- 
tion to obtain possession of his title 
papers either at law or in equty. Un- 
der our system of registry, however, 
possession of title deeds is of no 
real importance to the owner of the 
estate. He can convey the land with- 
out them. They are not necessary 
in order to ascertain the condition of 
the title. For all practicable pur- 
poses, certified copies of the record 
copies will serve as well as the origi- 
nals. The conditions which lead to 
the recognition of the doctrine in 
England are entirely wanting in this 
country. It is not in harmony with 
our system of conveyancing with 
registry. The object of that system 
is to afford security to titles by a 
public record, which parties dealing 
with land may, and for their own pro- 
tection must, examine, and on which 
they may rely. Secret transfers and 
liens are sought to be prevented 
thereby.” In re Snyder, 138 Iowa 
553, 556, 114 NW 615, 19 LRANS 206. 

{d] Circumstances under which 
mortgage may arise.—There is an en- 
forceable equitable mortgage, not 
arising from the.mere deposit of title 
deeds, where the assignee of a mort- 
gage, having purchased at his sale 
under power in the mortgage, but not 
having received a deed, but merely a 
certificate of purchase, from the auc- 
tioneer, and thus having the right to 
compel conveyance to him by_ the 
mortgagor, borrowS money, and as 
security delivered the mortgage and 
note secured thereby and the auc- 
tioneer’s certificate indorsing each of 
them. Woodruff vy. Adair, 131 Ala. 
530, 32 S 515. 

59. Jennings vy. Augir, 


[By Joun A. Coveney] 


658. See Hall v. McDuff, 24 Me. 311 
(where the grantee enters into the 
actual occupation and improvement 
of the premises under his deed but 
does not record it, the title cannot 
be revested in the grantor by the 
delivery back of the deed so as to au- 
thorize him to make an absolute con- 
veyance of the estate, and, although 
an equitable mortgage may thereby 
arise, it cannot defeat a prior re- 
corded mortgage of the same prem- 
ises). 

[a] Surrender of unrecorded deed 
to grantor.—Surrender by a bankrupt 
of an unrecorded deed to certain real 
property to the grantor, with a 
clearly shown intention to mortgage 
the property to such grantor for ad- 
vances, consisting of taxes paid on 
the land, and other claims arising out 
of the property, which was vacant, 
and therefore in the constructive 
possession of the grantor, constitutes 
a valid and enforceable equitable 
mortgage in his favor. Jennings v. 
Augir, 215 Fed. 658, 661 (“As long as 
the deed is unrecorded, and, without 
fraud on the part of the grantor, re- 
turned to him by the grantee—thus 
putting it in his power to destroy 
the same, and thereby greatly jeop- 
ardizing any evidence of rights there- 
under, if not rendering it impossible 
for the grantee to establish his title 
—while the rule requiring the best 
evidence obtains, it appears clear 


‘that the reasoning upon which the 


English cases have been decided 
would apply and control’), 

60. Bullowa v. Orgo, 57 N. J. Eq. 
428, 41 A 494; Gale v. Morris, 29 
Nw J. Eas 222° Laff 300N. J. Ba. 2851; 
Brewer v. Marshall, 19 Nt J. Eq. 537, 
97 AmD 679; Robinson v. Urquhart, 
12 N. J, Eq. 515; Hackett v. Reynolds, 
4 R. I. 512; Jarvis v. Dutcher, 16 Wis. 
326; Mowry v. Wood, 12 Wis. 413. 
See Biebinger v. St. Louis Continental 
Bank, 99 U. S. 148, 146, 25 L.-ed. 271 
(“As regards the subsequent trans- 
actions, there are no allegations in 
the bill which would bring the case 
within the principle of an equitable 
mortgage by deposit of title-deeds, 
if that doctrine is recognized in the 
State of L[llinois, where the land lies, 
or of Missouri, where the transaction 
occurred. There is no allegation of 
money loaned or debt cyeated on the 
faith of the deposit of this deed’’); 
Martin v. Bowen, 51 N. J. Eq. 452, 
26 A 823 (where the deposit was ac- 
companied by a written memorandum 
signed by the depositor to the effect 
that the deed should be held as secu- 
rity for liability incurred by the 
promisee’s indorsement of a promis- 
sory note); Grffiin v. Griffin, 18 N. J. 
Eq. 104 (by the law of England, and 
of the state of New York, if a debtor 
deposits unrecorded title deeds with 
his creditor, as security for his debt, 
such deposit constitutes an equitable 
mortgage on the land for the debt). 


215 Fed.! Compare Mowry v. Wood, 12 Wis. 


a security for the payment of a debt or the perform- 
ance of some other condition, will be regarded and 
treated in equity as a mortgage giving to the parties 
the relative rights and remedies of mortgagor and 
mortgagee, and nothing more.®4 
doctrine of equity that the form of a transaction 


Under the settled 


413, 426 (where, after stating that 
whether equitable mortgages may be 
created in this state by the deposit 
of title deeds, strictly so-called, need 
not here be considered, it was said: 
“Whatever may be the merits, in op- 
position to the decisions of the 
English courts, of the objections 
founded upon the statute of frauds, 
those based on the registry laws 
seem to be supported by very strong 
reasons. Under their operation the 
possession of title deeds is no longer 
necessary to the assertion of rights 
to real estate’). ~ 
61. See supra § 62. 
ete doctrine see supra §§ 52— 


62. U. S.—First Nat. Bank vy. Cald- 
well, 9 F. Cas. No. 4,798, 4 Dill. 314 ~ 

Cal.—Higgins v. Manson, 126 Cal. 
467, 58 P 907, 77 AmSR 192, 

Ga.—Webb v. Carter, 62 Ga. 415; 
English v. McElroy, 62 Ga. 413. 
Veg Oy, v. Mallory, 86 Ill. A, 

lowa.—In re Snyder, 138 Iowa 553, 
114 NW 615, 19 LRANS 206. 

Kan.—Foster Lumber Co. v. Harlan 
County Bank, 71 Kan, 158, 80 P 49, 
114 AmSR 470, 6 AnnCas 44. 

Mase COERy. v. Rawson, 8 Mass. 


Mo.—Hackett v. Watts, 138 Mo. 502, 
40 SW 113. : 

N. J.—Martin v. Bowen, 51 N. J. 
Eq. 452, 26 A 828. 

Pa.—Edwards v. Trumbull, 50 Pa. 
509; Luch’s App., 44 Pa. 519; Spencer 
v. Haynes, 12 Phila. 452. 

Compare Gardner vy. McClure, 6 
Minn. 250 (holding that a mortgage 
upon real estate cannot be created by 
a deposit of title deeds, even though 
accompanied with a writing stating 
the object of the deposit). 

63. See statutory provisions. 

» . S—Wagg v. Herbert, 215 
U.S. 546, 30 SCt 218, 54 L. ed: 327m 
Cabrera v. American Colonial Bank, 
214 U.S. 224, 29. SCt 623, 53 L. edé 
974; Peugh Vv... Davis, 96; ,U.. SS) 332m 
24 L. ed. 775; Russell vy. Southard, 12 
How. 139, 13 L. ed. 927; Hughes v. 
Edwards, 9 Wheat. 489, 6 L. ed. 142; 
Conway v. Alexander, 7 Cranch 218, 
3 L. ed. 321; Bolin v. Wilkes, 249 
Fed. 705, 161 CCA 615; Western Un- 
derwriting, etc., Co. v. Valley Bank, 
237 Fed. 45, 150 CCA 247; Clear Lake 
Power, etc., Co. v. Capay Ditch Co. 
226 Fed. 634, 141 CCA 390 [rev 213 
Fed. 399]; Conn v: Rice, 204 Fed. 
181, 122 CCA 417; Alter v. Clark, 193 
Fed. 153; In re Borg, 184 Fed. 640; 
Reavis v. Reavis, 103 Fed. 813; Simp- 
son v. Denver First Nat. Bank, 93 
Fed. 309, 35 CCA 306; Amory v. Law- 
rence, 1 F. Cas, No. 336, 3 Cliff. 523; 
Mags v. Mann, 9. Cas, No.4 eae 
2 Sumn, 486. 

Ala.—Hooper v. Reed, 211 Ala. 451, 
100 S_ 875; Fowler vy. Haggins, 209 
Ala. 176, 95 S 816; Smith v. Thomp- 
son, 203 Ala. 87, 82 S 101; Lewis v. 
Davis, 198 Ala. 81, 73 S 419; Morton 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


will never preclude inquiry into its 


; len, 180 Ala. 279, 60 S 866; Irwin 
a Fooierhan, 173 Ala. 175, 55 S 492; 
Hubert v. Sistrunk, 53 S 819; Sewell 
Vv. Buyck, 162 Ala. 496, 50 S 127; 
Johnson v. Hattaway, 155 Ala. 516, 46 
S 760; Smith v. Smith, 153 Ala. 504, 
45 S 168; Martin v. Martin, 123 Ala. 
-191, 26 S 525; Kramer v. Brown, 114 
Ala. 612, 21 S 817; Williams v. Reg- 
111 Ala. 621, 20 S 614; Wells v. 


Brow 38 Ala. 125; Locke v. Palmer, 
26 Ala. 312. 


— Alaska,—Fairbanks First Nat. Bank 
vy. Timmins, 4 Alaska 242. 2 
Ariz.—Coffin v. Green, 21 Ariz. 54, 
361. 
eh erewer v. Yancey, 159 Ark. 
257, 251 SW 677; Bank of Commerce 
yv. Fairbank, 153 Ark. 56, 289 SW 387; 
Canaday v. Southern Land Dey. Co., 
147 Ark. 120, 227 SW 26; Gilliam v. 
Peebles, 144 Ark. 573, 223 SW 14; 
Cramer v. Remmel, 132 Ark. 158, 200 
SW 811; Prickett v. Williams, 161 
SW 1023; Crismon v. Kingman Plow 


Co., 106 Ark. 166, 169, 152. SW 989 
Toit Cyc]; Blakemore v. Byrnside, 7 
Ark. 505. 


Cal.—Boal v. Gassen, 178 Cal. 132, 
172 P 588; Shirey v. All Night, etc., 
Bank, 166 Cal. 50, 134 P 1001; Todd 
vy. Todd, 164 Cal. 255, 128 P 413; Beck- 
‘man v. Waters, 161 Cal. 581, 119 ie? 
922; Couts v. Winston, 153 Cal. 686, 
96 P 357; Renton v. Gibson, 148 Cal. 
650, 84 P 186; Adams Vv. Hopkins, 69 
P 228; Vance v. Anderson, £13) Cal: 
532. 45 P 816; Ahern v. McCarthy, 107 
Cal. 382, 40 P 482; Locke v. Moulton, 
96 Cal. 21, 30 P 957; Moisant_v. Mc- 
Phee, 92 Cal. 76, 28 P 46; Hall e 
‘Arnott, 80 Cal. 348, 22 P 200; Brough- 
ton v. Vasquez, 73 Cal. 325, 11 P 806, 


P 885; Bettis v. Townsend, 61 
aa 333; Montgomery v. Spect, 55 
Gal. 352; Hickox v. Lowe, 10 Cal. 


: hapman v. Hicks, 41 Cal. A. 
iss, 182 }'336; Whitehouse v. White- 
house, 22 Cal. A. 565, 135 P 509; Schu- 
macher v. Langford, 20 Cal, A. 61, 
127 P 1057; Kyle v. Hamilton, 6 Cal. 
Unrep. Cas. 893, 68 P 484; Combs v. 
Hawes, 1 Cal. Unrep. Cas. 555, 8 P 


ae Zone,—Lam Hing v. Lynch, 2 


“ 271. 

CS ak eee yv. Elston, 58 Colo. 
400, 146 P 254; Reitze v. Humphreys, 
%3 Colo. 177, 125 P 518. i 

Conn.—Anderson v. _ Colwell, 9 
Conn. 61, 104 A 242; Lounsbury v. 
Norton, 59 Conn. 170, 22° A 153; 
Pritchard v._ Elton, 38 Conn. 434; 
‘Sheldon v. Bradley, 37 Conn. 324; 
“French v. Burns, Basten 359; Mills 
: i 26 Conn. 4 
Bde Saacnsoll v. Tyler, 47 App. 
328: Kidwell v. White, 44 App. 600. 
Fla.—Elliot v. Connor, 63 Fla. 408, 
S 241; Connor v. Connor, 59 Fla. 
S 727;,Hull v. Burr, 58 Fla. 
S 754; Wylly-Gabbett Co. v. 
53 Fla. 872, 42 S Tee Pane 
“4 ldg., etc., Assoc. v. King, 
Fa og, 34 S 181; State First Nat. 
Bank v. Ashmead, 23 Fla. 379, 2. S 
657, 665; Franklin v. Ayer, 22 Fla. 
654. 

—Waller v. Dunn, 151 Ga. 181, 
Die SB 03: Renitz v. Williamson, 149 
Ga. 241, 99 SE 869; Wells v. Kemme, 
445 Ga. 17, 88 SE 562; Berry v. Wil- 
liams, 141 Stele pak SE 881; Galt 
$ kson, 9 Ga. 

4 Pe Galie Williame vy. Kaea, 1 Ha- 
waii 423. 

Werda.—Lagilliere v. Zavala, 39 Ida. 
‘759, 230 P 774; Charles W oodmansee 
Est. v. Covington, 39 Ida. 749, 230 Pp 
41; Capital Lumber Co. v, Saunders, 
26 Ida. 408, 143 P 1178; Bergen v. 
Johnson, 21 Ida. 619, 123 P 484; Han- 
“nah v. Vensel, 19 Ida. 796, 116 P 115. 
. Y1—Kulik v. Kapusta, 303 Ill. 208, 
135 NE 402; Kimmel v. Bundy, 302 Ill. 
14,. 135, NE. 56; Henry v. Britt, 265 
Til. 131; 106 NE 455, AnnCas1917C 
‘977; Halbert v. Turner, .233 Ill. 531, 
"84 NB 704; Caraway v. Sly, 222 I1l., 
203, 78 NE 588 [aff 122 Ill. A. 648]; 
‘Story v. Springer, 155 Ill, 25, 39 NE 
'570; Keithley v. Wood, 151 Ill. 566, 


$58 
467, 52 
-432, 50 
“Williams, 
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real nature, but | in all cases the intention of the parties must control, 


38 NE 149, 42 AmSR 265; Pearson v.|v. Robinson, 1 Ky. Op. 401; Larkins 


Pearson, 131 Ill. 464, 23 NE 418; Helm 
v. Boyd, 124 Ill. 370, 16 NE 85; Darst 
v. Murphy, 119 Ill. 348, 9 NE 887; 
Sharp v. Smitherman, 85 Ill. 153; 
Magnusson v. Johnson, 73 Ill. 156; 
Hallesy. vy. Jackson, 66 Ill. 139; Rem- 
ington v. Campbell, 60 Ill. 516; Price 
v. Karnes, 59 Ill. 276; Lindauer v. 
Cummings, 57 Ill. 195; Shays v. Nor- 
ton, 48 Ill. 100; Shaver v. Woodward, 
28 Ill. 277; De Wolf v. Strader, 26 Ill. 
225, 79 AmD 3871; Tilson v.. Moulton, 
23 Ill. 648; Bishop v. Williams, 18 
Ill. 101; Delahay v. McConnel, 5 IIl. 
156;. Bane v. Pritchett, 223 Wk. A. 
617; Denkman v. Newbanks, 220 Ill. 
A. 515; Kelly v. Lehmann, 217 Ill. 
A. 376 [rev on other grounds 297 
lll. 33, 130° NE 375]; Brimie v. Ben- 
son, 216 Ill. A. 474; Threewit v.. Mc- 
Fall, 196. Ill. A. 609; Shultz v. Mc- 
Carty, 193 Ill. A. 318; Peterson v. 
Peterson, 192 Ill. A. 553; Wilson .v. 
Rehm, 117 Ill. A. 478; Howat v. 
Howat, 101 Ill. A. 158; Rubo v. Ben- 
nett, 85 Ill. A. 478; Bernhard v. 
Bruner, 65 Ill. A. 641; Angell v. 
Jewett, 58 Ill. A. 596; Tedens v. Clark, 
24 Ill. A, 510. 

Ind.—Citizens’ Bank v. Opperman, 
115 NE 55; Sinclair v. Gunzenhauser, 
179 Ind. 78, 98 NE 37, 100 NE 376; 
Miller v. Curry, 124 Ind. 48, 24 NE 
219, 374; Ashton v. Shepherd, 120 Ind. 
69, 22 NE 98; Voss v. Eller, 109 Ind. 
260, 10 NE 74; Hanlon vy. Doherty, 109 
Ind. 37, 9 NE 782; Graham v.. Graham, 
55 Ind. 23; In re Aurora Gaslight, 
ete; Co., 64 Ind. A. 690, 118 NE 1012; 
Donlon v. Maley, 60 Ind. A. 25, 110 
NE 92; Ward v. Tuttle, 54 Ind. A. 
674, 102 NE 405; Calahan v. Dunker, 
51 Ind. A. 436, 99 NE 1021; Beidelman 
v. Koch, 42 Ind. A. 423, 85 NE 977; 
Ferguson v. Boyd, (A.) 79 NE 555. 

Ind. T.—Crowell v. Young, 4 Ind. T. 
36, 64 SW 607. 

Iowa.—Osborne v. Osborne, 196 
Iowa 871, 195 NW 586; Klingensmith 
v. Klingensmith, 193 Iowa 350, 185 
NW 75; Holman v. Mason City Auto 
Co., 186 Iowa 704, 171 NW 12; Cullen 
v. Butterfield, 178 Iowa 621, 160 NW 
125; Fort v. Colby, 165 Iowa 95, 144 
NW 393; Bradford vy. Helsell, 150 
Iowa 732, 130 NW 908; Henninger 
v. McGuire, 146 Iowa 270, 125 NW 
180; Jones vy, Gillett, 142 Iowa 506, 
118 NW 314, 121 NW 5; Véeder v. 
Veeder, 141 Iowa 492, 120 NW 61; 
Keeline vy. Clark, 132 Iowa 360, 106 
NW 257; Grapes v. Grapes, 106 Iowa 
316, 76 NW 796; Dunton v. McCook, 
93 Iowa 258, 61 NW 977; Otto v. 
Doty, 61 Iowa 23, 15 NW 578; New 
York Piano Forte Co. v. Mueller, 42 
Iowa 467; Johnson v. Smith, 39 Iowa 
549; Wilson v. Patrick, 34 Iowa 362; 
Holliday v. Arthur, 25 Iowa 19; Rich- 
ardson v. Barrick, 16 Iowa 407. 

Kan.—Brinkerhoff v. Home Trust, 
etc., Bank, 111 Kan. 1, 205 P 779; 
Farmers’, etc., Bank v. Kackley, 88 
Kan. 70, 127 P 539; Dusenbery v. 
Bidwell, 86 Kan. 666, 121 P 1098; Cal- 
houn v. Anderson, 78 Kan. 746, 98 P 
ana McNamara v. Culver, 22 Kan. 

Ky.—Watkins v. Wallace, 206 Ky. 
264, 267 SW 183; Moore v. William- 
son, 192 Ky. 790, 234 SW 732; Bowen 
v. Boughner, 189 Ky. 107, 224 SW 
653; Smith v. Berry, 155 Ky. 686, 160 
SW 247; McKenney v. Page, 146 Ky. 
682, 143 SW 382; Fuson v. Chestnut, 
109 SW 1192, 33 KyL 249; Frazier v. 
Frazier, 108 SW 889, 32 KyL 1339; 
Sebree v. Thompson, 104 SW 781, 31 
KyL 1146; Garvin v. Vincent, 87 SW 
804, 27 Kyl 1076; Oberdorfer vy. 
White, 78 SW 436, 25 KyL 1629; Fitz- 
simmons v. Flynn, 7 KyL 606, 13 Ky. 
Op. 950; McGeorge v. Lytle, 7 KyL 
526, 13 Ky. Op. 868; Snoddy v. Boles, 
7 Kyl 225, 13 Ky. Op. 607;. Davis v. 
Starks, 6 KyL 442; Coffey v. Ranney, 
6 KyL 366, 13 Ky. Op. 107; Robinson 
v. Robinson, 4 KyL 531, 11 Ky. Op. 
832; Berry v. Berry, 9. Ky.. Op. 598; 
Justice v. Martin, 5 Ky. Cp. 60; John- 
son v. Nunn, 4 Ky. Op. 347; McGinnis 


v. Garnett, 1 Ky. Op. 364. See Charles 
v. Thacker, 167 Ky. 835, 181 SW 611 
(holding that, where mortgagors of 
land worth one thousand to one thou- 
sand two hundred and fifty dollars, 
upon the mortgagee’s refusal to: re- 
new again, executed to him an abso- 
lute deed thereto in return for his 
agreement in writing that they might 
“annul and avoid” the deed at any 
time before a fixed date, upon pay- 
ment of one thousand dollars, and 
thereafter the mortgagee and his 
heirs took and remained in undis- 
puted possession for seven years, 
such transaction did not constitute 
a mortgage; for although equity will 
treat as such a conditional sale in- 
tended to operate as security for a 
debt, considering the intent of the 
parties as ascertained from their 
Situation and the surrounding facts 
as well as the writings, nevertheless 
the true test whether a conveyance 
is a mortgage is to ascertain whether 
it is security for the payment of 
money or the performance or non- 
performance of any act, which was 
not the instant case). 
La.—Hawthorne’s Succ., 158 la. 
637, 104 S 481; In re Schmidt, 114 La. 
78, 38 S 26; Ware v. Morris, 23 La. 
Ann. 665; Wolf v. Wolf, 12 La. Ann. 
529; Rodrique v. Barthelmy, 10 La. A. 
(Orleans) 253; Exchange Bank v. Wil- 
liams, 4 La. A, (Orleans) 243. 
Me.—Norton vy. Berry, 120 Me. 536, 
115 A 287; Libby v. Clark, 88 Me. 
32, 33 A 657; Jameson v. Emerson, 
82 Me, 359, 19 A 831; Reed v. Reed, 
75 Me. 264; Stinchfield v. Milliken, 
(erte- 567; Howe y. Russell, 36 Me. 
Md.—Getz v. Johnston, 143 Md. 543, 
123 A 74; Frank v. Costigan, 141 Mad. 
106, 118 A 144; Van Dyck v. Bloede, 
128 Md. 330, 97 A 630; Funk v. Harsh- 
man, 110 Md. 127, 72 A 665; Hopper 


v. Smyser, 90 Md. 368, 45- A 206; 
Brown v. Reilly, 72 Md. 489, 20 A 
239; Artz v. Grove, 21 Md. 456 - 


Dougherty v. McColgan, 6 Gill & J. 
275; Hicks v. Hicks, 5 Gill & J. 275: 
Thompson v. Banks, 2 Md. Ch. 430, 
3 Md. Ch. 138; Westminster Bank v. 
Whyte, 1 Md. Ch. 536. 

Mass.—Crawford v. Nies, 224 Mass. 
474, 113 NE 408; McDonough | vy. 
Squire, 111 Mass. 217; Bodwell v. 
Webster, 13 Pick, 411; Parks v. Hall, 
2 Pick, 206. 

Mich.—Ehle vy. Looker, 182 Mich. 
248, 148 NW 378; Ferry v. Miller, 164 
Mich. 429, 129 NW 721; Restrick 
Lumber Co. vy. Wyrembolski, 164 
Mich. 71, 128 NW 1083; Olney v. 
Brown, 163 Mich. 125, 128 NW 241; 
Schmidt v. Barclay, 161 Mich. 1125 
NW 729, 20 AnnCas 1194; Ruch v. 
Ruch, 159 Mich. 231,. 124 NW 525 
Flynn y. Holmes, 145 Mich. 606, 108 
NW 685; Darling v. Darling, 123 
Mich. 307, 82 NW 48; Sibley v. Ross, 
88 Mich. 315, 50 NW 379: Stahl Vv. 
Dehn, 72 Mich. 645, 40 NW 922; Mc- 
Millan v. Bissell, 63 Mich. 66, 29 NW 
737; Hurst v. Beaver, 50 Mich. 612, 


16. NW 165; Cowles v. Marble, 37 
Mich. 158; Emerson vy. Atwater, 7 
Mich. 12; Wadsworth v. Loranger, 
Harr. 113. 


Minn.—Higgins v. Lamoreaux, 203 
NW 961; Lundeen vy. Nyborg, 161 
Minn. 391, 201 NW 623; Blanchard 
v. Hoffman, 154 Minn. 525, 192 NW 


352; Citizens’ Bank vy. Meyer, 149 
Minn. 94, 182 NW 913; Young v. 
Baker, 128 Minn. 398, 151 NW 132; 


Marshall v. Thompson, 39 Minn. 127, 


39 NW 309; Madigan y. Mead, 31 
Minn. 94, 16 NW 539; Everest v. 
Ferris, 16 Minn. 26; Holton v. 
Meighen, 15 Minn. 69; Pheonix vy. 


Gardner, 13 Minn. 430. 
Miss.—Klein v. McNamara, 54 Miss. 
90; Freeman v. Wilson, 51 Miss. 329; 


Littlewort v. Davis, 50 Miss. 403; 
Hoopes v. Bailey, 28 Miss. 328. 
Mo.—Constant v. Simon. 303 Mo. 


203; -259 SW 424:.--Williamson  v. 
Frazee,i.294 Mo.320,. 242..S.W. 958, 961 
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irrespective of the form,® if a conveyance is made | from others, as between the parties and as to all 


as a security for money, in whatever form the con- 
veyance is made, or whatever cover may be used to 


disguise the transaction and hide its real character 


[cit Cyc]; Stephens v. Stephens, 232 
Sw 979; Rabourn v. Benz, 217 SW 
49; Smith v. Dickerson, 199 SW 956; 
Branham v. Peltzer, 177 SW _ 373; 
Lipscomb v. Talbott, 243 Mo. 1, 147 
SW 798; Duell v. Leslie, 207 Mo. 
658, 106 SW 489; Powell v. Crow, 204 
Mo. 481, 102 SW 1024; Schradski v. 
Albright, 93 Mo. 42, 5 SW 807; O’Neill 
v. Capelle, 62 Mo. 202; Turner v. 
Kerr, 44 Mo. 429; Slowey v. McMur- 
ray, 27 Mo. 113, 72 AmD 251; Wilson 
v. Drumrite, 21 Mo, 325. 

Mont.—Johnson yv. Opheim, 67 Mont. 
126, 214 P 951; Morrison v. Jones, 31 
Mont. 154, 77 P 507. 

Nebr.—Fike v. Lower, 110 Nebr. 
209, 193 NW 266; Belieu v. Card, 95 
Nebr. 462, 145 NW 976; Riley v. Starr, 
48 Nebr. 243, 67 NW 187; Nelson v. 
Atkinson, 37. Nebr. 577, 56 NW 313; 
Kemp v. Small, 32 Nebr. 318, 49 NW 
169; Tower v. Fetz, 26 Nebr. -706, 42 
NW 884, 18 AmSR 795; EHiseman v. 
Gallagher, 24 Nebr. 79, 37 NW 941. 

Nev.— Yori v. Phenix, 38 Nev. 277, 
149 P 180; Bingham v. Thompson, 4 
Nev, 224. 

N. J.—Wilmerding v. Mitchell, 42 
Nw. 476: -Papscoiv. “Novak, 94 
N. J. Eq. 642, 121 A 518; Cramer v. 
CallesAT ZANE! Seq. ee 0; eS Ae 81S 
Budd v. Van Orden, 33 N. J. Eq. 143 
Eafe 335 ING dds 1 SC4qserIuuidaeen ave 
Reese, 24 N. J. Eq. 387; Crane v. 
Decamp, 21 N. J. Eq. 414 [rev 19 
N. J. Eq. 166]; Van Keuren v. Mc- 
Laughlin, 21 N. J. Eq. 163; Phillips 
v. Hulsizer, 20 N. J. Eq. 308; Clark 
Vv. Condit, 18 N.S. Has 358%. Vander= 
haize v. Hugues, i 
Cartan v. Phelps, 
Platt v. McClong, (Ch.) 49 A 1125. 

N. M.—Palmer vy. Albuquerque, 19 
N. M. 285, 298, 142 P 929, LRA1915D 
LOG eit-Cy el) 

N. Y.—Mooney v. Byrne, 163 N. Y. 
86, 57 NE 163; Kraemer v. Adels- 
berger, 122 N. Y. 467,-25 NE 859; 
Barry v. Hamburg-Bremen F. Ins. 
Co., 110 N. Y. 1,°17 NE 405; Pardee 
v. Treat, 82 N. Y. 385; Odell v. Mon- 
tross, 68 N. Y. 499; Meehan v. For- 
rester, 52 N. Y. 277; Horn v. Keteltas, 
46 N. Y. 605; Lawrence v. Farmers’ 
L. & T. Co., 13 N. Y. 200; Melenky v. 
Melen, 206 App. Div. 46, 200 NYS 730; 
Thompson vy. Lewis, 182 App. Div. 556, 
169 NYS 501; Drovers’ Deposit Nat. 
Bank v, Newgass, 161 App. Div. 769, 
147 NYS 4; New York Mut. L. Ins. 
Co. v. Nicholas, 144 App. Div. 95, 
128 NYS 902; Doty v. Norton, 133 
App. Div. 106, 117 NYS 793; Conover 
v. Palmer, 123 App. Div. 817, 108 NYS 
480; Matter of Holmes, 79 App. Div. 
264, 79 NYS 592 [aff 176 N. Y. 603 
mem, 68 NE 1118 mem]; Kerrigan v. 
Fielding, 47 App. Div. 246, 62 NYS 
115; Saxton v. Hitchcock, 47 Barb. 
220; Bocock v. Phipard, 1 Silv. Sup. 
407, 5 NYS 228; Massari v. Girardi, 
119 Mise. 607, 197 NYS 751;° Palmer 
v. Rotary Realty Co., 109 Mise, 431, 
178 INNS 813) [aff 193 ‘App, Div: 887 
mem, 182 NYS 941 mem]; White v. 
Walsh, 62 Misc. 423, 114 NYS 1015 
[cit Mooney v. Byrne, 163 N. Y. 86, 
57. NE 163]; Faulkner v. Cody, 45 
Mise. 64, 91 NYS 633; Belle Ayre 
Conservation Co. v. State, 211 NYS 
641; Cooper v. Whitney, 3 Hill 95; 
Clark v. Henry, 2 Cow. 324; Hone vy. 
Fisher, 2 Barb, Ch. 559; Holmes v. 
Grant, ‘8 Paige 243; Whittick v. Kane, 
1 Paige 202; Slee v. Manhattan Co., 
1 Paige 48; James v. Johnson, 6 
Johns. Ch, 417 [rev on other grounds 
2 Johns. 246, 14 AmD 475]; Holridge 
v. Gillespie, 2 Johns. Ch. 30; Robin- 
son v. Cropsey, 2 Edw. 1388 [aff 6 
Paige 480]. 

N. C.—Ray v. Patterson, 170 N. C. 
226, 87 SE 212; Sandlin v. Kearney, 
154 N. C..596, 70 SH 942. 

N. D.—Altenbrun vy. Rock Lake 


First Nat. Bank, 47 N._D. 266, 181 
NW 590, 908; Adams v. McIntyre, 22 
NewD: 337, 2330 NW 9ilbasnomuch ay, 
Jensen, 16 N. D. 408, 114 NW 306. 

Oh,.—Cotterell v. Long, 20 Oh. 464; 
Miami Exporting Co. v. U. 5S, Bank, 
Wright 3495 Fleming v. Minx, 25 Oh. 
Cir. Ct. N. S. 198; Townsend v. Citi- 
zens Sav., ete., Co., 28 Oh. Cir. Ct. 
N. S. 182; Fleurot v. Fletcher, 8 Oh. 
Cir) CtoUN: 1S29488) 2:8 Ob, Cir CUs8415 
Huling v. Huling, 19 OhNPNS 40; 
Rugg v. Atcherly, 10 OhNPNS 319. 

Okl.—Haynes v. Rosenfield, 99 Okl. 
158, 225 P 975; Orton v. Citizens’ 
State Bank, 99 Okl. 80, 225 P 899; 
Kinch v. Pierson, 97 Okl. 109, 223 P 
144: Renas v. Green, 88 Okl. 169, 212 
P 755; Beindorf v. Thorpe, 90 Okl. 
191, 203 P 475; McKean v. McLeod, 
Sh Ole 2 96) Po 93) shlayare sav. 
Gaines, 76 Okl. 268, 185 P 74; Kent 
Ve Tallent. (75 Okl. 285. al83sn Pa 4227 
Armstrong v. Phillips, 76 Okl. 192, 
18 PP 715, 2184 Pe 109. eMessneri vs 
Carroll, 60 Okl. 90, 159 P 362; Wil- 
liams v. Purcell, 45 Okl. 489, 145 P 
1151; Farrow v. Work, 39 Okl. 734, 
136 P 739; Fawcett v. McGahan-Mc- 
Kee Lumber Co., 39 Okl. 68, 134 P 
388; Krauss v. Potts, 38 Okl. 674, 135 
P 362; Kinney v. Heatherington, 38 
Okl. 74, 131 P 1078; Worley v. Carter, 
30 Okl. 642, 121 P 669; Wagg vy. Her- 
bert: 19) Okl, (625,92 Pi 250" laff) 215 
UTS 546,723 00SCta2135 64) L.veda 32015 
Yingling v. Redwine, 12 Okl. 64, 69 P 
810; Balduff v. Griswold, 9 Okl. 438, 
60 P 223; Weiseham v, Hocker, 7 Okl. 
250, 54 P 464. 

Or.—Simpson v. Roseburg First 
Nat. (Bank, 947 Or S147.) 185s P 913i 
Purdy v. Underwood, 87 Or. 56, 169 P 
536; Niehaus v. Shetter, 78 Or. 447, 
153 P 486; Colgan v. Farmers’, etc., 
BanksniconOry Jorn L3 sy Be Oot iCano 
v. Wollenberg, 68 Or. 420, 136 P 866; 
Grover v. Hawthorne, 62 Or. 77, 114 
P 472, 121 P 808; Raski v. Wise, 56 
Or, 72, 107 P 984; Eldriedge v. Hoefer, 
52 Or. 2415 93 PRP 246,94 P 563, 96 BP 
1105; Marquam v. Ross, 47 Or. 374, 
U3n P6US 83 ee Sse Somes leeAdairenv, 
Adair, 22 Or! 115; 29 P 193. 

Pa.—Harper’s' App., -64 Pai’ 315; 
Houser v. Lamont, 55 Pa. 311, 
AmD 755; Todd v. Campbell, 32 Pa. 
250; Cole v. Bolard, 22 Pa. 431; Pat- 
tison v. Horn, 1 Grant 301; Perry v. 
Perry, 31 LegInt 372; Winton v. Mott, 
4 LuzLegReg 71. 

Philippine.—Villa v. Santiago, 38 
Philippine 157; Rodriguez'v. Pamin- 
tuan, 37 Philippine 876; Cuyugan vy. 
Santos, 34 Philippine 100. 

R. I.—Nichols v. Reynolds, 1 R. I. 
30, 36 AmD 2388. 

S. C.—Stackhouse v. Conerly, 110 
S. C. 161, 96 SE 255; Bryan v. Boyd, 
100 S. C. 397, 84 SE 992; Williams v. 
McManus, 90S. C. 490, 73 SE 1088. 

S. D.—Mustar v. McComb, 40 S. D. 
205, 167 NW 232; Krug v. Kautz, 21 
S. D. 461, 113 NW 623; Shimerda v. 
Wohlford, 13 S. D. 155, 82 NW 393: 
Merrill v. Hurley, 6 S. D. 592, 62 NW 
958,55 AmSR 859. 

Tenn.—Hinson Vv. Partee, 11 
Humphr. 587; Yarbrough v. Newell, 
10 Yerg. 376. 

Tex.—McCamant v. Roberts, 80 
Tex. 316, 15 SW 580, 1054; Loving v. 
Milliken, 59 Tex. 423; Mann. v. Fal- 
con, 25 Tex. 271; Stephens v. Sherrod, 
6 Tex. 294, 55 AmD 1776; Young v. 
Blain, (Commn. A.) 245 SW 65 [rey 
(Civ. A.) 231 SW 8511; Morrow v. 
Gorter, (Civ. A.) 217 SW 164: Hume 
v. Le Compte, (Civ. A.) 142 SW 934; 
Yates v. Caswell, 60 Tex. Civ. A. 79, 
126 SW 914; Moorhead v. Ellison, 56 
Tex. Civ. A. 444, 120 SW 1049; Hall 
v. Jennings, (Civ. A.) 104 SW 489: 
Musick v. O’Brfen, (Civ. A.) 102 SW 
458; Hamilton v. Flume, 2 Tex. Un- 
rep. Cas. 694. 


persons who have notice that the property is merely 
held as collateral security, it will be held and treated 


Utah.—Hess v. Anger, 53 Utah 186, 
177 P 232; Duerden v. Solomon, 338 
Utah 468, 94 P 978; Azzalia v. St. 
Claire, 23 Utah 401, 64 P 1106. 

Vt.—Bigelow v. Topliff, 25 Vt. 273, 
60 AmD 264; Catlin v. Chittenden, 
Brayt. 163. 

Va.—Chowning v. Cox, 1 Rand. (22 
Va.) 306, 10 AmD 530. 

Wash.—Miesen v. Motter, 115 

» 49, 1916 SBie6593') Plummer 
41 Wash. /5,) 82°.P). 1009.2 
AmSR 997, 2 LRANS 627. 

W. Va.—Harvey v. Shipe, 78 W. 
Va. 246, 88 SE 830; Mankin v. Dick- 
inson, 76 W. Va. 128, 85 SE 74, Ann 
Cas1917D 120; Hudkins v. Crim, 72 
W. Va. 418, 78 SE 1043; Dudley v. 
Buckley, 68 W. Va. 630, 70 SE 376; 
Davisson vy. Smith, 60 W. Va. 413, 55 
SE 466; Hoffman v. Ryan, 21 W. Va. 
415; Zane v. Fink, 18 W. Va. 693; 
Klinck v. Price, 4 W. Va. 4, 6 AmR 
268. ; 

Wis.—Polly v. Gumney, 157 Wis. 
862, 147 NW 356; Rogan v. Walker, 
1 Wis. 527. 

Eng.—In re Alison, 11 Ch. D. 284; 
Casborne v. Scarfe. 1 Atk. 603, 26 
Reprint 377, 18 ERC 369; Goodman 
v. Grierson, 2 Ball & B. 274, 18 
ERC 6. 

Can.—Flynn v. Flynn, 70 DomLR 
‘462; Greenshields v. Barnhart, 2 Can 
AppCas 91. 

Trust 


Alta.—Arnold v. National 


Co., 5 Alta. L. 214, % DomUR® 16@ 
22 WestLR 693, 3 WestWkly 
183. 


B. C.—Whitlow v. Stimson, 14 B. 
C. 321, 11 WestLR 12; Westfall vs 
Stewart, 13 B.C. 111. 

Man.—Wallace v. Smart, 22 Man. 
68, 1 DomLR 70, 19 WestLR 787; 
Buchanan v. Oakes, 15 DomLR 582, 
26 WestLR 549. 

N. B.—Beaton v. Wilbur, 3 N. B. 
Eq. 309, 1 HastLR 472. 

Ont.—Hetherington v. Sinclair, 34 
Ont. L. 61, 8 OntWN 383, 23 DomLR 
630; Peterkin v. McFarlane, 9 Ont. 
A. 429; O’Brien v. Cornell, 2 OntWR 
544; Burr v. Bullock, 2 OntWR 428; 
Rutherford v. Warbrick, 2 OntWR 
274; McIlroy v. Hawke, 5 Grant Ch. 
BLE, 

N. W. Terr.—Blunt v. ‘Marsh, 1 
Derry liagl Zoe 

[a] A deed executed at the same 
time, to the same party, and upon the 
same consideration, with a mortgage 
upon the same land, is merely addi- 
tional security. Belieu v. Card, 95 
Nebr. 462, 145 NW 976. / 

[b] In spite of statute providing, 
as revenue measure, among other 
things, that an instrument relating 
to real estate shall not be valid as 
security unless the fact that it was 
so intended and the amount of the 
debt are expressed in it, an absolute 
deed may be a mortgage. Farmers’ 
Bank v. Woolery, 156 Minn, 193, 194 
NW 759. 

[ec] Estoppel.—That the owner of 
property gives one deed as a mort- 
gage to cover indebtedness does not 
estop him from claiming that an- 
other deed, reciting that the grantee 
assumes and promises to pay other 
mortgage encumbrances, was not in- 


tended as the mortgage. Blemaster 
v. Rockey, 200 Ill. A. 320. 
[d] Conditional deeds securing 


performance of a contract.—The prin- 
ciple that all conditional deeds in- 
tended as security should be treated 
as mortgages does not apply to deeds 
securing the performance of a con- 
tract of which the condition, if 
broken, gives no rise to a claim for 
damages, or only to a claim for un- 
liquidated damages, Such a deed will 
be regarded as a sale. Bethlehem 
va Annis,. 40 N. HB. 134,°°77) Ama 
See Contracts § 481 et sea: 
and cases infra note 66. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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as a mortgage.®¢ 


66. U. S.—Peugh v. Davis, 96 U. 
S. 332, 24 L. ed. 775; Russell v. 
Southard, 12 How. 139, 13 L. ed. 927; 
Morris v. Nixon, 1 How. 1 Slr say 


cc. 69; Gest v. Packwood, 39 Fed. 
. Ala.—Smith v. Thompson, 203 Ala. 
~87, 82 S 101; Lewis v. Davis, 198 Ala. 


81, 73 S 419; Winn v. Fitzwater, 151 
Ala. 171, 44 S 97; Courtner v. Ether- 
Gd 149 Ala, 78; 43 S 368; Harper v. 

N. Hayes Co., 149 Ala. 174, 43 S 

“360: Shreve yv. McGowin, 143 Ala. 665, 
42 8 94; Thomas v. Livingston, 147 
Ala. 200, 40 S 504; Hammett v. White, 
128 Ala. 380, 29 S 547 [aff 187 U. S. 
~A79, 23 SCt 170, 47 L. ed. 2661. 

_ Ark.—Reynolds vy. Blanks, 78 Ark. 
527, 94 SW 694; Land v. May, 73 Ark. 
415, 84 SW 489; Bogenschultz vy. 
O’Toole, 70 Ark. 253, 67 SW 400; 
Stryker v. Hershy, 38 Ark. 264; Tur- 
ner v. Watkins, 31 Ark. 429; Anthony 
v. Anthony, 23 Ark. 479; Hannah Vis 
Carrington, 18 Ark. 85. 

Cal.—Couts v. Winston, 153 Cal. 
686, 96 P 357; Muir v. Hamilton, 152 
2Oal.. 634, Wadleigh v. 
Phelps, 627, 87 P 938; Pre- 
fumo v. Russell, 148 Cal. 451, 83 P 
810; Anglo-Californian Bank y. Cerf, 
147 Cal. 384, 81 P 1077; Purser v. 
Eagle Lake Land, ete., Co., 111 Cal. 

139, 43 P 523; Ahern v. McCarthy. 
107 Cal. 382, 40 P 482; Malone v. Roy, 
94 Cal. 341, 29 P 712; Moisant v. Mc- 
Phee, 92 Cal. 76, 28 P 46; Baker v. 
Fireman’s Fund Ins. Co., 79 Cal. 34, 
21 P 357; Woodworth v. Guzman, 1 
Cal. 203; Meeker v. Shuster, 4 Cal. A. 
294, 87 P 1102; De Leonis v. Hammel, 
1 Cal. A. 390. 82 P 349; Murdock v. 
Boat ee 3 Cal. Unrep. Cas. 265, 24 P 

‘Colo.—Reitze_ v. 53 
Molo. 177,125) P* 518. 
eon .—Adams vy. Adams, 51 Conn. 

Fla.—Wylly-Gabbett Co. v. Wil- 
liams, 53 Fla. 872, 42 S 910; De Bart- 
lett v. De Wilson, 52 Fla. 497, 42 S 
189, 11 AnnCas 311; Equitable Bldg., 
oD a v. King, 48 Fla. 252, 37 

Ga.—Wells v. Kemme, 145 Ga. 17, 
88 SE 562; Mercer v. Morgan, 136 Ga. 
632, 71 SE 1075; Askew v. Thompson, 
129 Ga. 325, 58 SE 854. 

Ill. Halbert v. Turner, 233 Ill. 

531, 84 NE 704; Deadman v. Yantis, 
230 Ill. 243, 82 NE 592, 120 AmSR 
291; Linkemann v. Knepper, 226 Ill. 
473, 80 NE 1009; Gannon v. Moles, 
209 Tll. 180, 70 NE 689; Cassem vy. 
Heustis, 201 Ill. 208, 66 NE 283, 94 
AmSR 160; Hunter v. Hatch, 45 M11. 
178; Taintor v. Keys, 43 Ill. 332; 
Smith v. Sackett, 15 Ill. 528; McCor- 
Kile. Sve CRichards; 212 Ill, “A. 495% 
‘Astna Ins. Co. v. Jacobson, 105 Ill. A. 
283; Schmitt v. Merriman, 101 Ill. A. 
ma43° att. 210 I) 263) 71 NE 9861; 
‘Hiowat Vv. Mowat, 101 .Ti].° A.. 158); 
Johnson v. Prosperity Loan, etc., As- 
soc., 94 Ill. A. 260. 
: v. Dunker, 51 Ind. 
A. 436, 99 NE 1021; White v. Reden- 
baugh, 41 Ind. A. 580, 82 NE 110; 
Ferguson v. Boyd, (A.) 79 NE 549: 
Holliday v. Perry, 38 Ind. A. 588, 78 
NE 877. 

Ind, T.—Guarantee Gold Bond, etc., 
Co. v. Edwards, 7 Ind. T, 297, 104 
Sw 624. 

* Jowa.—Fort v. Colby, 165 Iowa 95, 
144 NW 3938; In re Snyder, 138 Iowa 
553, 114 NW 615, 19 LRANS 206; 
McElroy y. Allfree, 131 Iowa 112, 108 
NW 116, 117 AmSR 412; Keeline v. 
Clark, 132 Iowa 360, 106 NW 257; 
Laub v. Romans, 131 Iowa 427, 105 
NW 102; Thompson v. People’s Bldg., 
etc., Co., 114 Iowa 481, 87 NW 438; 
Richardson v. Barrick, 16 Iowa 407. 

Kan.—Brinkerhoff v. Home Trust, 
fete., Bank, 111 ‘Kan, 1, 205 P_ 779; 
‘Wiswell v. Simmons, 77 Kan. 622, 95 
P 407; Hubbard v. Cheney, 76 Kan, 
1222, 91 P 793, 123 AmSR 129; Hilt v. 
Griffin, 77 Kan. 783, 90 P 808; Foster 
Lumber Co. v. Harlan County Bank, 

71 Kan. 158, 80 P 49, 114 AmSR 470, 
6 AnnCas 44; McDonald v. Kellogg, 
30 Kan, 170, 27? 507; Overstreet v. 


Humphreys, 
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Baxter, 30 Kan. 55, 1 P 825; Bennett] v. Crane, 


v. Wolverton, 24 Kan. 284; Glynn v. 
Home Bldg. Assoc., 22 Kan. 746; 
Moore v. Wade, 8 Kan. 380. 

Ky.—Fields v. Stamper, 177 Ky. 
3235 820) 19% SW 99) Uieit Cyel; 
Borders v. Allen, 110 SW 240, 33 KyL 
194; Clarke v. McDowell, 109 SW 
887, 33 KyL 177; Frazier v. Frazier, 
108 SW 889, 32 KyL 1339; Howe v. 
Courtney, 107 SW 206, 32 Kyl 711; 
Barnett v.° Williams, 101 SW 1191, 
31 KyL 255; Sheffield v: Day, 90 SW 
545, 28 KyL 754; Guenther v. Wis- 
dom, 84 SW 771, 27 KyL 230; Ful- 
wiler v. Roberts, 80 SW 1148, 26 KyL 
297; Oberdorfer v. White, 78 SW 436, 
25 KyL 1629; Dillon v. Dillon, 69 SW 
1099, 24 KyL 781; Edrington v. Har- 
per, 3° J..J. Marsh. 353, 20 AmD-145; 
Snoddy v. Boles, 7 KyL 225, 13 Ky. 
Op. 607. 

La.—Rester v. Powell, 120 La. 406, 
45 S 372; Leger v. Leger, 118 La. 
322, 42 S 951; In re Schmidt, 114 La. 


78, 38 S 26. 

Me.—Hurd v. Chase, 100 Me. 561, 
62 A 660; Jameson v. Emerson, 82 
19 A 831; Stinchfield v. 


Me. 359, 

Milliken, 71 Me. 567. 
Md.—Rosenstock v. Keyser, 104 

Ma. 380, 65 A 37; Miller v. Miller, 101 


Md. 600, 61 A 210; Pickett v. Wad- | 


low, 94 Md. 564, 51 A 423; Packard 
v. Protestant Episcopal Church Corp. 
for Relief of Widows, etc., 77 Md. 
240, 26 A 411; Baugher v. Merryman, 
32 Md. 185; Dougherty v. McColgan, 
6 Gill &.J, 275. 

Mass.—Alexander v. Grover, 190 
Mass. 462, 77 NE 487; Providence, 
ete., Steamboat Co. v. Fall River, 187 
Mass. 45, 72 NE 338; Gilson v. Gilson, 
2 Allen 115; Lanfair v. Lanfair, 18 
Pick, 299. 

Mich.—Cusick y. Spencer, 149 Mich. 
434, 112 NW 1111; Flynn v. Holmes, 


145 Mich. 606, 108 NW 685, 11 LRANS | 


209; Dean v. Radford, 137 Mich. 617. 


101 NW 598; Malone v. Danforth, 137 | 


Mich. 227, 100 NW 445; Bigelow v. 
Thompson, 133 Mich. 334, 94 NW 
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Gunderman v. Gunnison, 39 Mich. 
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made to a trustee or not, if made for the sole pur- 
pose of securing a debt, is a mortgage, and can be 
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Tex.—Catlett v. Starr, 70 Tex. 485, 
wi SW 844; Kinnear v. Tolbert, (Civ. 

A.) 262 Sw 900; Mitchell v. Morgan, 
(Civ, A.) 165 SW 883. Compare Cen- 
tral Nat. Bank v. Barclay, (Civ. A.) 
254 SW 140 (holding that, where a 
wife’s separate lands stood pledged 
for moneys borrowed by the husband 
for his individual use, and he con- 
veyed his lands to her by a deed re- 
citing that it was: made in considera- 
tion of the sum of “moneys borrowed 

. and the said... [grantee] as- 
suming and agreeing to pay off 
note... to secure which, in part, 
the conveyance is made, to said . 
[grantee] who assumes the payments 
as above set out,” and containing the 
usual granting and habendum clauses 
but no defeasance clause, the instru- 
ment was an absolute deed and not a 
mortgage, the term “to secure” as 
used therein implying a purpose to 
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obtain the grantee to pay the grant- 
or’s debts which were extinguished 
by the conveyance in so far as he 
and the grantee were concerned). 

Alta.—Quebec Bank vy. Royal Bank, 
9 Alta: 12:6 435,428) DomlLR 235) 9384 
WestLR 137, 10 WestWkly 218. 

B. C.—Cleary v. Aitken, 19 B. C. 
369, 17 DomLR 548, 28 WestLR 1, 
8 WestWkly 871. 

N. W. Terr.—Boardman v. Handley, 
4 Terr. L. 266. 

[al No matter how expressly the 
parties have stipulated that it shall 
not be so deemed, a conveyance will 
be held to be a mortgage if the secur- 
ity of a debt is intended. Hodgkins 
v. Wright. 127 Cal. 688, 60 P. 431. 
Compare Vance vy. Anderson, 113 Cal. 
532, 45 P 816 (holding that a convey- 
ance made by two and an agreement 
to reconvey to one did not constitute 
a mortgage where, in addition to an 
express stipulation that the instru- 
ment was not a mortgage but an 
agreement to sell and buy real estate 
and that it was not the intention of 
the parties that the instrument 
should be or operate in any way as 
a mortgage, there was present no evi- 
dence of any preéxisting, existing, or 
future debt to be secured thereby). 

[b] Assignment of. certificates of 
sale of state land constitutes a mort- 
gage, and the transaction continues 
to be a mortgage although patents 
are later taken in the mortgagee’s 
name. Woodmansee Est. v. Coving- 
ton, 39 Ida. 749, 230 P 41. 

[c] Deed. for benefit of mort- 
gagor’s creditors who should accept 
certain propositions, although abso- 
lute in form, was in effect a mort- 
gage. Garden City Sand Co. v. 
Christley, 289 Ill. 617, 124 NE 729. 

[d] Deed in escrow.—Where, after 
maturity of a mortgage, pursuant to 
an agreement, the mortgagor placed 
an absolute deed to the premises in 
escrow to be delivered to the mort- 
gagee in satisfaction of the debt un- 
less the mortgagor made payments 
at stated times, the deed was security 
for the debt and, therefore, a mort- 
gage. Brockington v. Lynch, 119 
SiC. 273, 112 iSm, 94. 

[e] Deed of husband and wife, 
which is in fact a mortgage to secure 
a loan to the husband, must be re- 
garded aS a mortgage as to both 
husband and wife. Ehle v. Looker, 
182 Mich. 248, 148 NW 378. 

[f] Rule applied.— Where the 
owner of certain timber land con- 
veyed it by absolute deed to a third 
person, and the deed was intended 
by the parties as security for the 
payment of a debt due the grantee, 
and thereafter a trespasser entered 
upon the land and cut and removed 
a large number of cedar poles and 
subsequently sold them to defendant, 
and plaintiff sued in conversion, the 
trial court erred in excluding evi- 
dence offered by plaintiff for the pur- 
pose of showing that the deed was 
intended as a mortgage, and that, in- 
asmuch as defendant makes no claim 
to the poles through or under the 
grantee in the deed, it is in no posi- 
tion to contest the right of plaintiff 
to show the true, relations arising 
from the execution of the deed. 
Jones v. Bradley Timber, etc., Sup- 
ply Co., 114 Minn. 415, 1381 NW 494. 

[g] Deed instead of mortgage 
when debt uncertain.—A deed, instead 
of a mortgage, may be properly taken 
as security, when the amount to be 
secured is uncertain and depends on 
future advances. Anglin y. Conley, 
114 Ky. 741, 71 SW 926, 24 Ky 1551; 
Abbott v. ‘Gregory, 39 Mich. 68. 

[h] Deed in trust.—(1) A deed 
executed by a trustee and his cestui 
que trust to secure the payment of 
money lent to the latter, and convey- 
ing the premises to the grantee in 
trust to allow the debtor to occupy 
the premises until default, to hold 
after payment to such trusts as the 
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enforced only as such.°? However, if there is noth- 
ing connected with the transaction or in the instru- 


| debtor should direct, 


or, failing a 
direction, in trust to convey to him, 
and to sell the land on default of 
payment and render the_ surplus 
above the debt to the grantor, wants 
no essential of a mortgage. lLawy- 
rence v. Farmers’ L. & T. Co., 13 N, 
Y. 200. (2) On the other hand, where 
lands are conveyed by a corporation 
to trustees for the sole benefit of 
the stockholders named in a schedule 
to the deed, in proportion to the 
amounts due to each of them, as ap- 
pearing by the sums attached to their 
several names, such deed containing 
no words of defeasance, and no direc- 
tion as to how the trust should be 
executed, or the property conveyed 
used by the beneficiaries, the trustees 
take an absolute title, and the deed 
cannot be considered in the light of 
a mortgage. Catlett v. Starr, 70 Tex, 
485, 7 SW 844. 

[i] Deed purporting to convey 
land to a husband and wife jointly, 
where the wife is named as a grantee 
to secure payment of a sum of money 
which she loans to her husband to 
make up the purchase price of the 
land, is, as to the wife, no more than 
a mortgage. Hubbard y. Cheney, 76 
Kan. 222, 91 P 793, 123 AmSR 129; 

[i] Deposit of certificate of title 
by a debtor with his creditor creates 
an equitable mortgage, and when this 
is followed by the delivery of a trans- 


| fer of the land, an ‘equitable mort- 


gage is again created. Quebec Bank 
v. Royal Bank, 9 Alta. L. 435, 28 
DomLR 235, 34 WestLR 137, 10 West 
Wkly 218. 

[{k] Indemnity.—(1) A deed abso- 
lute in its terms, given to indemnify 
the grantee for moneys agreed to be 
paid on the debts of grantor, is an 
equitable mortgage, to the extent of 
the payments made by the grantee 
according to the agreement, with ac- 
crued interest, and the grantor has 
all the rights of a mortgagor as to 
redemption, etc. Roberts v. Richards, 
36 Ill. 339. (2) A conveyance for the 
purpose of indemnifying a replevin 
bail is a mortgage. Ashton v. Shep- 
herd, 120 Ind. 69, 22 NE 98. 

[1] A quitclaim deed (1) executed 
for the purpose of pledging grantor’s 
real estate as security for the re- 
payment of money loaned, although 
absolute in form, is an equitable 
mortgage. Union Sav. Bank v. Pool 
143 Mass. 203, 9 NE 545; Constant v. 
Simon, 303 Mo. 203, 259 SW 424: Hus: 
ton v. Canfield, 57 Nebr. 345, 17 NW 
763. (2) A quiteclaim cannot be con- 
sidered as a final surrender of all the 
grantor’s interest, where the inten- 
tion was in fact to secure the grantee 
for a debt due him from the granto1 
and enable him to dispose of the 
property the more readily for the sat: 
isfaction of the debt. Curtiss v 
Sheldon, 47 Mich. 262, 11 NW 151. 

Tm] That grantee holds in trust 
for others does not cause an absolute 
deed executed in blank, intended tc 
operate as a mortgage, to cease to be 
a mortgage. Strong v. Gambier, 15! 
App. Div. 294, 140 NYS 410, 141 NYS 
421 [aff 215 N. Y. 690 mem, 109 NE 
1093 mem]. 

{n] Transfer by trustees of a re 
ligious association by a deed abso: 
lute in form constitutes a mortgage 
when it was understood by the par 
ties to be so intended. Crawford v 
Nies, 224 Mass. 474, 1138 NE 408. 

[o] Until actual advance 0} 
money, a deed given as security fo 
a loan does not become a mortgage 
and until then one holding by such ¢ 
deed is a trustee for the grantor 
Schumacher v. Langford, 20 Cal. 
Clee ee Ooi te 

[p] Warranty deeds.—(1) A war 
ranty deed given to secure the pay 
ment of a debt is an equitable mort 
gage. Brinkerhoff v. Home Trust 
etc., Bank, 111 Kan. 1, 205 P 779. (2 
A warranty deed to an indorser o 
the grantor’s notes, with land con 


ir RR SES SE Rei Ss IRAN Ce YOR MOR EY MRR NIN SSA ar Si) SO RS DSI a eh Pe Ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 64-66] 


ment or instruments executed by the parties,®® such 
as a defeasance in the instrument®® or apart from 
it,’° an absolute deed will not be deemed a mortgage. 


[§ 65] b. Parties to Mortgage. 


debtor to a third person, if made to secure the pay- 
ment of money, is as much a mortgage as if made 
to the creditor himself for the same purpose.’+ Nor 
need the deed even be made by the debtor;7? it is 
sufficient if the debtor, who claims to occupy the po- 


tract back, being a mortgage in the 
beginning, remained a mortgage as 
against a grantee of such indorser. 
Maginn v. Cashin, 196 Mich. 221, 162 
NW 1009. 

[q] Additional security.—A deed 
executed at the same time, to the 
Same party, and upon the same con- 
sideration with a mortgage upon the 
same real estate, will not convey an 
independent title, but will be treated 
as additional security. Belieu v. 
Card, 95 Nebr. 462, 145 NW 976. 

fr] Failure to conform with statu- 
tory formalities as to redemption 
does not affect the:right to have a 
deed declared security, as relief is 
granted on contract and not statute. 
ate v. Home, 202 Ala. 115, 79 
S 581. 

[s] Deed void for lack of proper 
acknowledgment.—Where a deed by 
husband and wife, in fact given as 
security, was void for lack of proper 
acknowledgment, a proper reacknowl- 
edgment did not operate to pass title 
so as to give the grantee absolute 
title. Kinnear v. Tolbert, (Tex. Civ. 
A.) 262 SW 900. 

[t] Not proof of fraud.—Where a 
security is given for the payment of 
a debt, it is not necessarily invalid 
as a mortgage merely because it took 
the form of an absolute deed and was 
made when the debtor was insolvent, 
for this circumstance is not per se 
proof of fraud upon the grantor’s 
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784. 


Me.—Fuller v. Pratt, 10 Me. 197. 
waa an ee v. Carlton, 6 Gray 


inn A ae v. Boeck, 217 Mo. 70, 
116 SW 54 

N. Wala Abeoworth Sav. Bank v. 
Roberts, 38 N. H. 22. 

N. Y.—Baker v. Thrasher, 4 Den. 
493; Robinson v. Cropsey, 2 Edw. 138 
[aft 6 Paige 480]. 

N. D.—Miller v. Smith, 20 N. D. 
96, 126 NW 499. 

Oh.—Stratton v. Sabin, 9 Oh. 28, 
39 AmD 418. 

Pa.—Payne v. Patterson, 77 Pa. 134. 

Tex.—Seelingson v. Singletary, 66 
Tex. 271,17 SW 541. 

Vt.—Henry v. Bell, 5 Vt. 393. 

Va.—Floyd v. Harrison, 2 Rob. (41 
Va.) 161. 

Wash.—Johnson v. National Bank 
of Commerce, 65 Wash. 261, 118 P 
21, LRA1916B 4, 

Eng.—Gossip v. Wright, 21 L. T. 
Rep. UN 2S 2718 

See also infra §§ 71-78. 

[a] Absence of defeasance clause. 
—(1) An instrument therein termed 
a deed which recites that it is given 
to secure a debt from a lumber com- 
pany to a bank, and which in terms 
purports to convey the absolute and 
unconditional title to pine trees and 
pine timber in the absence of a de- 
feasance clause, will be construed as 
a deed, and not as a mortgage, al- 
though it gives the grantee the right 
upon default to appoint a _ trustee 
with power to sell the property and 
pay the debt. McCrimmon v. Savan- 
nah Nat. Bank, 25 Ga. A. 825, 105 SE 
44. (2) An instrument in the form 
of an ordinary warranty deed, except 
tHat it contains a provision that, 
“this mortgage deed is the second 
mortgage on these lands, said grantor 
having heretofore given mortgages 
on these lands ...and this deed 
is given. subject to those mortgages,” 


[§ 66] 2. Deed Given on Judicial Sale. 
which converts an absolute deed into a mortgage,’* 
applies also to deeds received by purchasers at judi- 


[41 C.3:] 315 


sition of a mortgagor with the right of redemption, 
‘has an interest, legal or equitable, in the premises, 
and the grantee of the legal title acquired it by the 
act and assent of the debtor and as security for his 


. The rule, 


the purchase was made under an 


and which does not contain a defeas- 
ance clause, will be construed, not as 
a mortgage, but as an instrument 
passing title to secure a debt in the 
amount stated as the consideration of 
the deed. Troup Co, v. ‘Speer, 23 Ga. 
A. 750, 99 SE 541. 

70. Haynie v. Robertson, 58 Ala. 
37; Shefffeld v. Hurst, 104 SW 350, 31. 
Ky Li 8905 Smith v.) Hott, 23 Na Da ois 
135 NW 772, AnnCasi1914C 1072; 
Evans. v. Enloe, 70 Wis. 345, 34 
NW 918, 36 NW’ 22, See also infra 
§§ 79- 94. 

71. U.S.—Flagg v. Mann, 9 F. Cas. 
No. 4,847, 2 Sumn. 486. 

Fla. —Florida First Nat. Bank v. 
Ashmead, 23 Fla. 379, 2 S 657. 

Ga.—Dotterer v. Freeman, 88 Ga. 
479, 14 SE 863. 

Kan.—Hegwood v. Leeper, 100 Kan. 
379, 164 P 173, 174 [quot Cye]. 

Ky _—Moore v. Williamson, 192 Ky. 
790, *934 SW 732. 


Mass.—Clark v. Seagraves, 186 
Mass. 430, 71 NE 813. 
N. Y.—Pardee v. Treat, 82 N. Y. 


385; Odell v. Montross, 68 N. Y. 499; 
Carr v. Carr; 520 Ni VY. "2015 Stoddard 
v. Whiting, 46 N. Y.. 627; ‘Thompson 
v. Lewis, 182 App. Div. 556, 169 NYS 
501;. Strong v.. Gambier, 155 App. 
Div. 294, 140 NY'S 410, 141 NYS 421 
[aff.215 N. Y. 690 mem, 109 NE 1093 . 
mem]. 
Okl.—Messner v. Carroll, 60 Okl. 
SOS TSIe es Soe 
See cases infra note 73. 
Ark.—Cramer v. Remmel, 132 
Ark. 158, 200 SW 811. 
AAs nei v. Covert, 152 Cal: 350: 
Colo.—Borcherdt v. Favor, 16 Colo. 
A. 406, 66 P 251. 
Tll.—Brimie v. Benson, 216 Ill. A. 


474, 
Iowa.—Bradford v. Helsell, 150 
seg 732, 180 NW 908. 
y.—Spicer v. Holbrook, 66 SW 


186 *93 KyL 1812. 

La.—Walton v. Walton, 156 La. 611, 
100 S 786. 

Me.—Jackson v. Maxwell, 113 Me. 
3866, 94 A 116, AnnCasl1917C 966; 
Stinchfield v. Milliken, 71 Me. 567. 

Minn.—Lundeen v. Nyborg, 161 
Minn. 391, 201 NW 623; Bennett v. 
Harrison, 115 Minn. 342, 351, 132 NW 
309, 37 LRANS 521 [quot Cyc]; Fisk 
v. Stewart, 24 Minn. 97. 

N. Y.—Blazy v. McLean, 129 N. Y. 
44, 29 NE 6; Pardee v. Treat, 82 N. Y. 
385; Carmanvig i Carri52° aN Pay. 6251+ 
Melenky v. Mellen, 206 App. Div. 46, 
200 NYS 730, 733. [cit Cyc]; Weed v. 
Stevenson, Clarke 166. 

N. C.—Sandlin v. Kearney, 154 N. 
Cc. 596, 70 SH 942. 

Okl.—Balduff. v. Griswold, 9 Okl. 
438, 60 P 228. 

13. Swab: 


D.—Muller v. 
Lincoln Sav. .- 


S. Flavin, 
595, 83 NW 687. 
Bank, 85 Tenn. 363, 3 SW 656. 


Tenn.—Robinson  v. 


Tex.—Alexander v. Conley, (Civ. 
A.) 187 SW 254, 
Vt—Adams v. Cooty, 60,7 Vt. 395, 


L5ipcAy 160. 

W. Va.—Thacker v. Morris, 52 W. 
Va. 220, 43 SE 141, 94. AmSR 928. 

[a] Rule applied.—Where a cred- 
itor who had been deeded property as 
security for a debt, having been given 
other securities, conveyed the prop- 
erty to a third person at the direc- 
tion of the debtor, for the purpose of 
securing the latter from any loss by 
reason of her having become Surety 
for the debtor, such second convey- 


‘ance was in the nature of a mortgage, 


Brimie v. Benson, 216 Ill. 
74 See supra § 64, 


A, 474, 
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agreement or arrangement with the debtor that the 
title should be held only as security for a debt or 
loan, and should be defeasible on payment of the 


money due.’® 


[§ 67] 3. Conversion of Mortgage into Absolute 
Although a conveyance of land, absolute on 
its face, was meant by the parties to be merely a 
security for a debt and, therefore, is in equity a 
mortgage,’® it may afterward be converted into an 
unconditional transfer of the title to the property, 
releasing the debtor’s equity of redemption;‘’ but 
its effect can be changed only by a new contract 
between them, founded on an adequate considera- 
tion, and so reasonable and fair in itself as to re- 
lieve it from any suspicion of fraud, undue influence, 


Sale. 


or unconscionable advantage."® 


Method or instrument of conversion. 
ditions above mentioned are met,’® it is generally 


75. See supra § 38. 

76. See supra § 64. 

77. Ala.—McMillan v. Jewett, 85 
Ala. 476, 5 S 145. 

Colo.—Marshall v. Russell, 61 Colo. 
ZU Mie blak 2a Bos Ee 

D. C.—Ingersoll v. Tyler, 47 App. 
328. 

Ill.—Cramer v. Wilson, 202 Ill. 83, 
66 NE 869; Cassem v. Heustis, 201 
Tll. 208, 66 NE 283, 94 AmSR 160; 
Carpenter v. Carpenter, 70 Ill. 457; 
Shultz v. McCarty, 193 Ill. A. 318, 

Ind.—Wilson v. Carpenter, 62 Ind. 
495. 

lowa.—Fort v. Colby, 165 Iowa 95, 
144 NW 393. 

Kan.-—Le Comte v. Pennock, 61 
Kan: 330) 59" P 641. 

Md.—Dougherty v. McColgan, 6 
Gill & J. 275. 

Mass.—Waters v. Randall, 6 Mete. 

o 

Mo.—Hutchings v. Terrace City 
Realty, ete., Co., 175 SW 905. 

Nebr.—Sprecher v. Folda, 94 Nebr. 
201, 142 NW 539. 

N. J.—yYoule v. Richards, 1 N. J. 
Eq. 534, 23 AmD 722. 

N. D.—Miller v. Smith, 20 N. D. 
96, 126 NW 499. 

Oh.—Wilson vy. Giddings, 28 Oh. St. 
554. 

Okl.—Wagg v. Herbert, 19 OkKl. 525, 
Gee ZOOM (ati 21>) Ulsts. o46,, 00 4S5Ct 
2u8, 64 Was 16d. -321 7. 

Or.—Marshall v. Williams, 21 Or. 
268, 28 PB 137. 

Wash.—Swarm y. Boggs, 12 Wash. 
246, 40 P 941. 

W. Va.—Hudkins v. Crim, 72 W. Va. 
418, 78 SE 1043; Liskey v. Snyder, 56 
W. Va. 610, 49 SE’ 515; Hursey v. 
Hursey, 56 W. Va. 148, 49 SE 367; 
Sadler v. Taylor, 49 W. Va. 104, 38 
SE 583. 

Ont.—Roscoe v. McConnell, 5 Ont 
WN 172, 29 DomLR 121. 

[a] Time made essence of con- 
tract.—The character of such a mort- 
gage will not be changed by giving 
anew note and taking a new agree- 
ment to convey, -in which time is 
made the essence of the contract, 
and which provides that in case of 
failure to pay on the day named, “the 
intervention of equity” shall be for- 
ever barred; the relation of mort- 
gagor and mortgagee will still exist. 
Tennery v. Nicholson, 87 Ill. 464. 

Purchase of equity of redemp- 
tion by the mortgagee is not pre- 
eluded, provided the new agreement 
is upon a consideration which would 
be deemed reasonable if the transac- 
tion was between other parties. The 
transaction must in all respects be 
fair, with no unconscientious advan- 
tage taken by the mortgagee. Hutch- 
ings v. Terrace City Realty, etc., Co., 
(Mo.) 175 SW 905. 

78. Hawkins v. Elston, 58 Colo. 
400, 146 P 254; Clark vy. Finlon, 90 I11. 
245; Stetson v. Gulliver, 2 Cush. 
(Mass.) 494; Boothe v. Feist, (Tex.) 
19 SW 398; and cases supra note 77. 
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held that the conversion of the mortgage into an 
absolute sale may be accomplished by a mere parol 
agreement of the parties, provided the right of re- 


demption was not reserved by a written instru- 


ment;8° by a surrender of the possession of the 
premises to the grantee with an explicit agreement 
that he should thereby become the absolute owner ;81 
or by the surrender and cancellation of the written 
instrument of defeasance, on an agreement of the 
parties that this shall be taken as a renunciation 
of all interest in the premises by the grantor and 
as vesting the unconditional title in the grantee.8? 
However, according to some decisions, it is the rule 
that an instrument which, by its own provisions, or 
by an agreement contemporaneously made, conveys 


property as a security for a debt, cannot be con- 


If the con- 


[a] Fraud.—A court of , 
may decree that a deed given in set- 
tlement of a mortgage debt, no new 
consideration moving, was, by reason 
of fraud, oppression, and undue influ- 
ence, merely a new mortgage, and by 
such decree no new contract is cre- 
ated by the court, and the relation of 
mortgagor and mortgagee originally 
existing is not disturbed. Wagg v. 
Herbert, 215 U. S. 546, 30 SCt 218, 54 
L. ed. 321. 

[b] Where no consideration.—(1) 
A mere agreement of sale between 
the parties, made long after the orig- 
inal transaction and without any new 
consideration, does not convert the 
mortgage into an absolute transfer 
of title. Hursey v. Hursey, 56 W. 
A. 148,49 SE 367. (2) Wherea debtor 
gave his creditor a deed of trust 
upon real estate as security for his 
note and, being unable to pay it when 
it became due, delivered an absolute 
deed of the property to the creditor, 
with the understanding that it was 
to be reconveyed to him upon pay- 
ment of the debt on a sale of the 
property by him, before a certain 
time, and the creditor retained the 
note with the intention of keeping it 
until he should ascertain, by an ex- 
amination of the title on a subse- 
quent sale by himself, whether the 
property had been encumbered be- 
tween the dates of the trust deed and 
the absolute deed, and within the 
time limit the debtor obtained a pur- 
chaser for the property, and de- 
manded a reconveyance, which was 
refused, the debtor was entitled to 
recover the property upon paying, 
within a reasonable time, the amount 
due the creditor, whether the trans- 
action in which the absolute deed 
was given was’ considered as result- 
ing in a deed invalid because without 
consideration, a mortgage, or a con- 
ditional sale. Ingersoll v. Tyler, 47 
App. (D. C.) 328. 

79. See supra text and note 78. 

so. Ala.—McMillan y. Jewett, 85 
Ala...476; 5 S 145. 

Ill._—Cramer vy. Wilson, 202 Ill. 838, 
66 NE 869. 

Nebr.—Sprecher v. Folda, 94 Nebr. 
201, 142 NW. 539. 

Oh.—Shaw~ v. Walbridge, 33 Oh. 
St.2: 
Or.—Marshall vy. Williams, 21 Or. 
268i) 28M Peeves is 

W. Va.—Liskey v. Snyder, 56 W. 
Va. 610, 49 SE 515. 

[a] If the alleged parol agreement 
for the release of the equity of re- 
demption is denied (1) it must be 
clearly established by a _ preponder- 
ance of the evidence. Sprecher v. 
Folda, 94 Nebr. 201, 142 NW 539. (2) 
It must be established by clear and 
satisfactory evidence, and if the evi- 
dence is conflicting the court will 
treat the deed as still a mortgage afid 
allow a redemption on payment of 
the debt and interest in full. Mar- 
shall v. Williams, 21 Or. 268, 28 P 


verted into an absolute deed, except by such means 
as would have been adequate to convey the absolute 


equity, 137. 


81. Vennum v. Babcock, 13 Iowa 
194. See Caruthers vy. Hunt, 18 Iowa 
576 (if the grantor was of sound 
mind and fairly made such an agree- 
ment, the case would come within the 
principles laid down in Vennum vy. 
Babcock, supra, but testimony as 
to the unsettled and impaired condi- 
tion of his mind due to the combined 
influence of disease, excessive and 
long-continued use of intoxicating 
liquors, and domestic difficulties was 
such as to require a court -of equity 
to protect him from the consequences 
of a contract so obviously and highly 
prejudicial). 

[a] Unconscionable advantage. — 
While the surrender of possession of 
the premises by the mortgagor to a 
mortgagee, where the mortgage was 
created by deed absolute in form, 
may frequently be an important fac- 
tor in determining whether the equity 
of redemption has been given up by: 
the mortgagor, it will not be deemed 
to have such an effect when the pos- 
session is given to a representative 
of the creditor in the belief that he 
could handle, and dispose of, the 
property to better advantage than the 
debtor and for the purpose of facili- 
tating the debtor’s interest by a 
hoped for quick sale. Hawkins v. 
Elston, 58 Colo. 400, 146 P 254. 

[b] "Without consent of interested 
wife.—Where the land covered by a 
deed absolute in form, but intended 
as a mortgage, belonged to the wife 
of the grantor, a subsequent agree-. 
ment by the husband alone that the 
creditor may take the land in satis- 
faction of the debt secured will not 
be sufficient to change the original> 


character of the transaction. Boothe 
v. Feist, (Tex.) 19 SW 398: 
82. Wilson v. Carpenter, 62 Ind. 


495; Raub v. Lemon, 61 Ind. A. 59, 
108 NE 631; Falis v. Conway Mut. F. 
Ins. Co., 7 Allen (Mass.) 46; Waters 
v. Randall, 6 Metc. (Mass.) 479; Trull 
v. SKinner, 17 Pick. (Mass.) 213; 
Youle v. Richards, 1 N. J. Eq. 5384, 
23 AmD 722. 

{a] The existence of a second in- 
strument of defeasance, or bond to 
reconvey, is not of itself proof that 
the original defeasance had been can- 
celed by the agreement of the par- 
ties, with the intent to render the 
deed to which it related an absolute 
conveyance. Stetson v. Gulliver, 2. 
Cush. (Mass.) 494. 

[b] Substitution of new defeas- 
ance.—A mortgage is not rendered 
absolute by a subsequent settlement 
of all accounts between the parties, 
accompanied by a surrender of the 
contract to reconvey, when it is at 
the same time expressly agreed that 
the premises shall be deeded back 
to the original grantor (mortgagor) 
on the payment of the amount then 
estimated to be due, including usuri- 
ous interest, within a specified time. 
Clark v. Finlon, 90 Ill. 245. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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estate in the first instance,** and consequently that 
the surrender and cancellation of the instrument of 
defeasance will not convert a mortgage into an abso- 


lute deed.** 
Sale to third person. 


the condition of defeasance.*® 


[§ 68] B. Defeasances—l. Nature and Effect of 
Defeasances—a. In General. Where a deed of land, 
absolute and unconditional on its face, is accom- 
panied by an instrument of defeasance, providing 
for the reconveyance of the property to the grantor, 
or the revesting of title in him on his paying a debt 
or performing some other act intended to be secured 
thereby, the two instruments will be taken together 
and held to constitute a mortgage.*® 
an instrument of defeasance®’ does not always make 


83. Doyle v. Ringo, 180 Ind. 348, 
102 NE 18; Brinkerhoff v. Home 
Trust, ete., Bank, 111 Kan. 1, 205 P 
779; Van Keuren v. McLaughlin, 19 
N. J. Eq. 187; Vanderhaize v. Hugues, 
13 N. J. Ea. 244; Boyer v. Paine, 60 
Wash. 56, 74, 110 P 682 [cit Cyc]; 
Clambey v. Copland, 52 Wash. 580, 
100 P 1031. See Fort v. Colby, 165 
Iowa 95, 102, 144 NW 393 (holding 
that, where debtor gave creditor an 
absolute deed as security for a loan, 
and as part of the transaction took 
a lease of the premises with an ex- 
clusive right of repurchase, and the 
ereditor served notice of forfeiture 
and a new lease was made which, 
after notice of forfeiture, was sur- 
rendered and canceled, the right of 
redemption was not thus cut off); 
Massari v. Girardi, 119 Misc. 607, 197 
NYS 751 (holding that an agreement 
on a subsequent event to change the 
nature of a mortgage and cut off the 
equity of redemption is void, al- 
though based on a _ consideration); 
Keller v. Kirby, 34 Tex. Civ. A. 404, 
405, 79 SW 82 (where it was said: 
“It is stated that ‘by an independent 
parol agreement the mortgagor may 
waive his rights under a deed which 
was originally in effect a mortgage, 
and if this agreement is supported 
by a consideration, or is partially 
acted on by the parties or fully per- 
formed, the mortgagor is estopped to 
deny the grantee’s absolute title.’ Ags 
a reason for the rule it is said ‘the 
grantee has the legal title already,’ 
which is no reason at all,gin Texas, 
because the legal title to the land 
remains in the mortgagor and does 
not pass to the mortgagee’’). 

“The intent of the parties to make 
an absolute conveyance serve the 
purpose of security for debt being 
once revealed, -no strictness in the 
phrasing of the writings and no inge- 
nuity in devising a scheme or plan by 
which the grantor’s right of redemp- 
tion may be lost or forfeited without 
foreclosure will be of effect.’ Fort 
v. Colby, supra. 

[a] A warranty deed to secure 
payment of debt is to be regarded as 
no more than mortgage until written 
agreement or instrument is executed 
sufficient to satisfy statute of frauds 
and transfer interest of mortgagor. 


Brinkerhoff v. Home _ Trust, ete., 
Bank, 111 Kan. 1, 205 P 779. 

84. Thompson v. Mack, Harr, 
(Mich.) 150; Brinkman v. Jones, 44 
Wis. 498; Sage v. McLaughlin, 34 
Wis. 550. 

85. Deadman _v. Yantis, 230 Ill. 


248, 82 NE 592, 120 AmSR 291. 
86. U. S.—Lanahan y. Sears, 102 
U.S. 318, 26 L. ed. 180; Dubuque Nat. 
Bank v. ‘Weed, 57 Fed. 513 
Ala.—Smith y. Smith, 153 Ala. 504, 
45 S 168. 
Ark.—Scott v. Henry, 13 Ark. 112. 
~ Cal.—Halsey vy. Martin, 22 Cal. 645. 
D. C.—Peugh v. Davis, 9 D. C. 14. 


Where a deed absolute was 
intended as a mortgage, and the party entitled to 
redeem makes a sale to a third person and directs 
the holder of the deed to convey the premises to 
such purchaser, the latter takes title divested of 


MORTGAGES. 


the transaction a mortgage, 
on whether the contract is a security for the repay- 
ment of money.®® 
wise it may be a conditional sale. 
question whether a conveyance amounts to a mort- 
gage does not turn on the question whether or not 
there is a defeasance, but rather on the actual in- 
tention and understanding of the parties.% 

[§ 69] b. Clause of Forfeiture on Default. When 


5 (AL. Oa elie 


Its character depends 


If so, it is a mortgage;®® other- 
Conversely, the 


a deed of land, absolute in form, is given and in- 


payment.®?” 


However, such 


Ill.— Smith v. ‘Cremer, 71 Ill. 185; 
Ruckman v. Alwood, 71 Ill. 155; Sny- 
der v. Griswold, 37 Ill. 216; Denkman 
v. Newbanks, 220 Ill. A. 515. 

Iowa.—Remley v. Taft, 163 NW 
337; Fort v. Colby, 165 Iowa 95, 144 
NW 393; Byington vy. Fountain, 61 
Iowa 512, 14 NW 220, 16 NW 534.. 

Ky.—Watkins v. Wallace, 206 Ky. 
264, 267 SW 183; Sebree v. Thompson, 
104 SW 781, 31 Kyl 1146; Edrington 
v. Harper, 3 J. J. Marsh. 353, 20 AmD 
145; Coffey v. Ranney, 6 KyL 366, 13 
Ky. Op. .'107. 

La.—Crutchfield v. Moch, 148 La. 
201, 86 S 744. 

Me.—Hurd v. Chase, 100 Me. 561, 62 
A 660; Bunker v. Barron, 79 Me. 62, 
8 A 253, 1: Am'SR 282; Clement v. 
Bennett, 70 Me. 207; Warren v. Lovis, 
53 Me. 463; Brown v. Holyoke, 53 Me. 
9; Shaw v. Erskine, 43 Me. 371. 

Mass.—Moors v. Albro, 129 Mass. 9. 
eae CRS aa aoe v. Wilson, 51 Miss. 

Mo.—Rabourn vy. Benz, 217 SW 49. 

Nebr.—Connolly v. Giddings, 24 
Nebr: 131) 37) NW -939: 

N. J.—Cohn v. Plass, 85 N. J. Ea. 
158, 95 A 1011 [remittitur mod 100 A 
327]; BHEssex County Nat. Bank v. 
Harrison, 57 N. J. Ea. 91, 40 A 209. 

N. Y¥.—New York Mut. L. Ins. Co. v. 
Nicholas, 144 App. Div. 95, 128 NYS 
902; Brown v. Dean, 3 Wend. 208; 
White v. Moore, 1 Paige 551; Dey v. 
Dunham, 2 Johns. Ch. 182 [rev on 
other grounds 15 Johns. 555, 8 AmD 
282]. 

N. D.—Sherwin v. American Loan, 
ete., Co.,<42 ND. 389, 173. NW 758; 
Smith v. Hoff, 232N; D. 37,' 13355 NW 
772, AnnCas1914C 1072. 

Okl.—Beindorf v. Thrope, 90 OKI. 
191,-203 P 475; Krauss v. Potts, 38 
Okl. 674, 185 P 362. 

Or.—Angus v. Holbrooke, 87 Or. 
B43 e WOME ami7 93 

Pa.—Guthrie v. Kahle, 46 Pa. 331; 
Manufacturers’, etc., Bank vy. Com- 
monwealth Bank, 7 Watts & S. 335, 42 
AmD 240; Friedley v. Hamilton, 17 
Serg. & R. 70, 17 AmD 638; Johnston 
v. Gray, 16 Serg. & R. 361, 16 AmD 
577; Rockhill’s Est., 13 Pa. Dist. 411, 
30). Pav Coy 446" fapp! dism “29 Ba: 
Super. 28]. 

Va.—Breckenridge v. Auld, 1 Rob. 
(40 Va.) 148. 

Wis.—Von Oehsen v. Brown, 148 
Wis, 236, .134- NW 377; Green ' v. 
Pierce, 60 Wis. 372, 19 NW 427. 

B. C.—Cleary v. Aitken, 19 B. C. 
369, 17 DomLR 548, 28 WestLR 1, 8 
WestWkly 871. 

87. See supra text and note 86. 

88. See cases supra note 86. 

89. See cases supra note 86. 

90. Ky.—Watkins v. Wallace, 206 
Ky. 264, 267 SW 1838; Sheffield v. 
Hurst, 104 SW 250, 31 KyL 890. 

p Mid acs BULGES Va, Hicks, 5/Gill (&) J: 
75. 

Mo.—Donovan v. Boeck, 217 Mo. 70, 

116 ‘SW 543. 


tended as a mortgage only, its legal effect is not 
changed by an express stipulation of the parties 
that the title of the grantee shall become absolute 
and unredeemable on the failure of the grantor to 
pay the debt secured on the day fixed for such 


[§ 70] 2. Forms of Defeasance—a. In General. 
For the purpose of reducing a deed, absolute and 
unconditional in its terms, to the character of a 
mortgage, it is entirely immaterial whether the con- 


N. D.—Smith y. Hoff, 23 N. D. 37, 
135 NW 772, 775, AnnCas1914C 107% 
[quot Cyc]. See Miller v. Smith, 20 
N. D. 96, 126 NW 499 (holding that 
a deed and accompanying contract 
were not a mortgage, but an absolute 
deed, with the privilege of a recon- 
veyance on payment of a definite sum 
on or before a day certain). 

Porto -Rico.—Grau vy. Valdecilla, 5 
Porto Rico Fed. 338. 

[a] Stipulation of no mortgage.— 
In ‘spite of the fact that the written 
contract says that “it is expressly 
understood between the parties here- 
to that his instrument shall not 
be construed as a mortgage,” a court 
of equity would construe it to be a 
mortgage if that was its plain legal 
intendment; but where there is no 
such intendment to be drawn from its 
scope, purpose and meaning, there 
seems to be no reason why the par-. 
ties, out of abundant caution, may 
not insert such a recital in their con- 
tract, to remove all doubt that they 
understood its meaning. Donovan y. 
Boeck, 217 Mo. 70, 116 SW 543. 

91. Flagg v. Mann, 9 F. Cas. No. 
4,847, 2 Sumn. 486; Jewell v. Walker, 
109 Ga. 241, 34 SE 337. See Johnson 
v. National Bank of Commerce, 65 
Wash. 261, 118 P 21, LRA1916B 4 
(where property is conveyed by a 
deed absolute in form, and there is 
no defeasance or collateral agree- 
ment in writing, clear and convincing 
evidence must be produced to estab- 
lish that it was intended to be a 
mortgage). Compare Payne v. Pat- 
terson, 77 Pa. 134 (holding that a de- 
feasance, either written in the instru- 
ment, or in a separate writing, or 
established by parol, is essential ‘to 
a mortgage; and without a valid 
agreement binding the grantee to re- 
convey or yield up to the grantor 
when the condition shall have been 
performed, it is not a mortgage, for 
the mortgagor must be a party. hav- 
ing an interest in the land at the 
time of the transaction). 

[a] In South Dakota, under a 
statute providing that every transfer 
of an interest, in property other than 
a trust, made as security for the per- 
formance of another act, shall be’ 
deemed a mortgage, where a deed was. 
executed as security for a loan, the 
fact that there was no collateral un- 
dertaking evidencing the indebted- 
ness, and no covenant or personal ob- 
ligation by the grantor to pay, was 
not fatal to the grantor’s right to 
have the deed declared a mortgage. 
ue v. Kautz, 21 S: D. 461, 113 NW: 


Absolute deed when deemed mort- 
gage generally see supra § 64. 

$2 See infra XXIII (no effect 
will be given to such agreement, 
for the parties cannot thus avoid 
the necessity of a foreclosure, or 
restrict or prevent the debtor’s right 
of redemption). 7 
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tract which constitutes defeasance is incorporated 
in the same instrument or in a separate instrument 
And when a deed 
absolute is given, and at the same time a separate 
defeasance is executed, parol evidence is admissible 
to connect the two writings and to show that they 
were parts of the same transaction, and that the 
whole amounted to and was intended to be a mort- 
To make a good and sufficient defeasance, 
it need not be shown that any particular time for 


contemporaneously executed.®* 


gage.% 


938. U. S.—Lanahan v. Sears, 102 
U.S. 318, 26 L. ed. 180; Dubuque Nat. 
Bank v. Weed, 57 Fed. 513. 

Ala.—Freeman vy. Baldwin, 13 Ala. 
246. 

Ariz.mRees v. Rhodes, 3 Ariz. 235, 
73 P 446. 

Cal.—Adams v. Hopkins, 144 Cal. 
19, 77 P 712; Newhall v. Hatch, 134 
Cal. 269, 66 P 266, 55 LRA 673. 

Colo.—Walker v. Tiffin Gold, etc., 
Min. Co., 2 Colo. 89; Borcherdt v. 
Favor, 16 Colo. A. 406, 66 P 251. 

Conn.—Rowan y. Sharps’ Rifle Mfg. 
Coxs b/ Conna Ir 

Ida.—Wilson v. Thompson, 4 Ida. 
678, 43 P 557; Kelley v. Leachman, 
8 Ida.’ (Hasb.) 392, 29 P 849, 

Ill.—Gannon v. Moles, 209 Ill. 180, 
70 NE 689; Lynch v. Jackson, 123 Ill. 
360, 14 NE 697; Ewart v. Walling, 42 
Ill. 453; Preschbaker v. Feaman, 32 
Ill 475; Bane v. Prickett, 223 Ill, A. 
617; Barlow v. Cooper, 109 Ill. A. 
375; Johnson: v. Prosperity Loan, 
etc. Assoc., 94 Tlli "A; 260. + 
Peg _—Wilson v. Carpenter, 62 Ind. 
495 

Iowa.—Brush v. Peterson, 54 Iowa 
243, 6 NW 287 

Ky.—Lobban v. Garnett, 
389; Edrington v. Harper, 
Marsh. 353, 20 AmD 145. 

Me.—Snow v. Pressey, 82 Me. 552, 
20 A 78; Bunker v. Barron, 79 Me. 62, 
8 A 253, 1 AmSR 282; Clement vy, 
Bennett, 70 Me 207; Cotton v. McKee, 
68 Me. 486; Warren v. Lovis, 53 Me. 
463; Brown v. Holyoke, 53 Me. 9; 
Shaw v. Erskine, 43 Me. 371; Ben- 
nock v. Whipple, 12 Me. 346, 28 AmD 
186; French v. Sturdivant, 8 Me. 246; 
Halo v. Jewell, 7 Me. 435, 22 AmD 

Mass.—Moors v. Albro, 129 Mass. 
9; Bayley v. Bailey, 5 Gray (505; 
Flagg v. Mann, 14 Pick. 467; Newhall 
v. Burt, 7 Pick. 157; Harrison.v. Phil- 
lips Academy, 12 Mass. 456; Kelleran 
v. Brown, 4 Mass. 443; Erskine v. 
Townsend, 2 Mass, 493, 3 AmD 71. 

Mich.—Clark v. Landon, 90 Mich. 
83, 51 NW 357; McMillan v. Bissell, 
63 Mich. 66, 29 NW 737; Jeffery v. 
Hursh, 58 Mich. 246, 25 NW 176, 27 
NW 7; Ferris v. Wilcox, 51 Mich. 
105, 16 NW 252, 47 AmR 551; Enos v. 
Sutherland, 11 Mich. 538; Batty v. 
Snook, 5 Mich. 231; Swetland v. Swet- 
land, 3 Mich. 482. 

Minn.—Benton v. Nicoll, 24 Minn. 
221; Archambau v. Green, 21 Minn. 
520; Weide v. Gehl, 21 Minn. 449. 

Miss.—Littlewort v. Davis, 50 Miss. 
403; Mason v. Moody, 26 Miss. 184; 
Prewett v. Dobbs, 21 Miss. 431. 


9 Dana 


Mo.—Reilly v. Cullen, 159 Mo. 322, 


60 SW 126; O’Neill v. Capelle, 62 Mo. 
202; Sharkey v. Sharkey, 47 Mo. 543; 
Reilly v. Cullen, 101 Mo. A. 32, 74 
SW 370. 

Nebr.—Decker v. Decker, 64 Nebr. 
239, 89. NW 795. 

He J.—Ackerman vy. Begrisch, 50 A 

N. Y.—Goetting v. Weber, 71 App. 
Div. 508, 75 NYS 890; Hoschke v. 
Hoschke, -42 Misc. 125, 85 NYS 1006; 
Dickey v. Goertner, 146.:NYS 264; 
Lane v. Shears, 1 Wend. 433. 

N. C.—Porter v. White, 128 N. C. 
42, 38 SE 24; Watkins v. Williams, 
123 N. C. 170, 31 SE 388; Robinson v. 
Willoughby, 65 N. GC. 520: 

ern aaw v. Walbridge, 33 Oh. 


‘OkL—IMeKean v. McLeod, 81 Ok1. } : 


77, 196 P 935; Weiseham v. Hocker, 


3 J. Je 


MORTGAGES 
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7 Okl. 250, 54 P 464. 
Or.—Security Sav., _ etc., 
Loewenberg, 38 Or. -159, 
Wilhelm v. Woodcock, 11 Or. 518, 
5 P 202; Albany, ete., Water Ditch 
Co. v. Crawford, 11 Or.'243, 4 P 113; 
Stephens v. Allen, 11 Or. 188, 3 P 
168; Hurford v. Harned, 6 Or. 362. 
Pa.—Fisher v. Witham, 132 Pa: 
488,19 A 276; Frick’s App., 87 Pa. 327; 


Co. 
62 P 647: 


Corpman v. Baccastow, 84 Pa, 363: 
Haines’ v. Thomson, 70 Pa. 434; 
Houser v. Lamont, 55 Pa. 311, 93 


AmD 755; Guthrie v. Kahle, 
331; Wilson v. Shoenberger, 31 Pa. 
295; Reitenbaugh v. Ludwick, 31 Pa. 
131; Manufacturers’, etce., Bank v. 
State Bank, 7 Watts & S. 335, 42 AmD 
240; Friedley v. Hamilton, 17 Serg. & 
R. 70, 17 AmD 638; Wharf v. Howell, 
5 Binn. 499; MeClintok v. McClintock, 
3 Brewst. 76. 

Tex.—Stephens v. Sherrod, 6 Tex. 
294, 55 AmD 776; Stamper v. Johnson, 
3 Tex. 1; Turner v. Cochran, 30 Tex. 
Civ. A. 549, 70 SW 1024. 

25° Vt. 


Vt.—Whitney v. French, 

W. Va.—Hoffman v. Ryan, 21 W. 
Va. 415. 

Wis.—Wells v. Scanlan, 124 Wis. 
229, 102 NW 571; Wolf v._ Theresa 


Village Mut. F. Ins. Co., 115 Wis. 402, 
91 NW 1014; Brinkham v. Jones, 44 


. 663. 


Wis. 498; Knowlton v. Walker, 13 
Wis. 264. 
[a] In New Hampshire it is pro- 


vided by Gen. L. c 136 § 2 that no 
title or estate in fee simple, etc., 
shall be defeated or encumbered by 
any agreement or writing of defeas- 
ance, not made part of the condition 
in the conveyance, stating the sums 
to be secured or things to be per- 
formed. If the condition does not 
sufficiently describe the thing to be 
done, etc., it is void, and the convey- 
ance is absolute. Benton v. Sumner, 
57 N. H. 117; Boody v. Davis, 20 N. 
H. 140, 51 AmD 210. Compare Som- 
ersworth Sav. Bank v. Roberts, 38 
N. H.'22 (holding that a deed, con- 
taining a condition that if the grantor 
shall pay to the grantee, or his as- 
signs, the grantor’s promissory note 
of even date therewith, payable to 
the grantee or order, in six months, 


‘with interest semiannually, the same 


small be void, is not invalid; nor is 
it absolute, under the provisions of 
the statute, but it is a valid mort- 
gage, although the amount of the 
note is not specified in the condition); 
Bassett v. Bassett, 10 N. H. 64 (hold- 
ing that within a deed, containing a 
proviso that if the grantor shall com- 
ply with the conditions of a bond, 
executed by him to the grantee at 
the same time then the deed shall 
be void, is not absolute, notwith- 
standing the statute, but is valid as 
a mortgage, although the sum to be 
paid, or the matters to be performed, 
are not particularly set forth in the 
deed itself). 

ee ae Cal.—Gay v. Hamilton, 33 Cal. 

Fla.—State First Nat. Bank v. Ash- 
mead, 28 Fla. 379, 2 S 657, 665. 

Ill.—Preschbaker vy. Feaman, 32 
Tl. 475. 

N. D.—Smith v. Hoff, 23 N. D. 37, 
135 NW 772, 775, AnnCas1914C 1072 
[quot Cyc]. 

Tex.—Turner v. Cochran, 30 Tex. 
Civ. A. 549, 70 SW 1024. 

[a] When parol evidence unneces- 
sary.—Where the 


he Re 
= 


~ [§§ 70-71 


the payment of the secured debt or any rate of in- 
terest was specified. 

[§ 71] b. Defeasance Clause in Deed—(1) Terms 
When a clause of defeasance is in- 
serted in the deed itself, no particular form of words 
is necessary to be used;°° if it can be gathered from 
the whole of the deed that it was intended only as 
a security for the performance of a particular act 
or duty, it will be considered a mortgage,*’ although 
there is no express provision that, upon the fulfill- 


nect themselves, and show that the 
purpose was to secure the payment 
of money, no parol proof is necessary. 
State First Nat. Bank v. Ashmead, 
23 Fla. 379, 2°S' 657,: 665: 
95. McMillan v. Bissell, 63 Mich. 
66, 29 NW 737. 
96. See cases infra note 97. 
97. U. S.—Hughes v. Edwards, 9 
Wheat. 489, 6 L. ed. 142. 
Ala.—Pearson v. Seay, 38 Ala. 643. 
Ark.—Land v. May, 73 Ark. 415, 
84 SW 489. 
Cal.—Cooley v. Miller, 156 Cal. 510, 
105 P 981. 
Fy Aaa roa de pie v. Brown, 19 Conn. 
ae PINK eek v. Hammack, 18 
Gace v. Hughes, 124 Ga. 1000, 
53 SE 453. See Carter v. Gunn, 64 
Ga. 651 (instruments conveying prop- 
erty with habendum and warranty 
clauses, but reciting that the deed 
was to secure the grantee a named 
amount justly due him, were not 
mere mortgages, but under the act 
of 1871 carried title so that the 
grantee might maintain ejectment 
against the. grantor, who. had only 
a right of reconveyance on a pay- 
ment of the debt, although prior to 
such act they would have been con- 
sidered mortgages only). 
Ill.—Johnson v. Prosperity Loan, 
etc., Assoc., 94 Ill. A. 260. 
Ind.—Turpie v. Lowe, 114 Ind. 37, 
15 NE 834. : 
163 NW 


LONE TERCEDLS Vo Datt; 

Ky.—Barnett v. Williams, 101 SW 
119131 Ky 255: 

La.—Howe y. Austin, 40 La. Ann. 
323, 4 S 315. 

Md.—Hagthorp v. Hook, 1 Gill 
& iD) 270: 

Mass.—Steel v. Steel, 4 Allen 417. 
eee: .—Kent vy. Allbritain, 5 -Miss. 


N. veda ae ky Sav. Bank vy. 


Roberts, 38 N 22 (recognizing 
rule). 
N. J.—Youle v. Richards, 1 N. J. 


a eee 23 AmD 722. 
ge ert v. Hutchins, 13 

wend. wr [aff 6 Hill 143]. 

N. C.—Wilson v. Fisher, 148 N. C. 
535, 62 SE 622. 

Oh.—W oodruft v. Robb, 19 Oh. 212. 

Pa.—Mellon v. Lemmon, 111 Pa. 
56, 2'A 56, 


‘Philippine.—Villi v. Santiago, 38 
Philippine 157. 

S. C.—Bethea v. Allen, 101 S. CG. 
350, 85 SE 9038. 

He screen rahe oh V., Pitts; “SpnBaxte 
Vt.—Crahan v. Chittenden, 82 Vt. 


410, 74 A 86; Austin v. Downer, 25 
Vt. 558. : 
W. Va.—Thacker v. Morris, 52 W. 
Va. 220, 48 SE 141, 94 AmSR 928. 
es Knowlton v. Walker, 13 Wis. 


See HEglauch v. Labadie, 21, Que. 
Super. 481 (when it is recited in an 
acte d’obligation that an immovable 
is transferred to a creditor by way 
of a guaranty, it must be presumed, 
in the absence of a clear and precise 
agreement to the contrary, that the 
parties have intended to make a con- 
tract of security only, and that what 
the debtor intends to pass to his cred- 
itor is the possession of and not the 
absolute property in the immovable). 

Contra in Maine see infra § 72 


instruments con-| note 3 [a]. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


ee 


g 


ment of the condition, the deed shall be void.°8 It 


11-74), 


has been remarked that an agreement to reconvey on 
stipulated terms may suffice of itself to make a deed 
absolute in its terms in effect a mortgage,” but that 


a limitation which permits the absolute title to | 


vest only on the happening of the contingency of 
a failure to make the stipulated payment can hardly 
be construed to be other than a mortgage.+ 

-[§ 72] (2) Statement of Conditions. When a con- 
veyance of land, intended as security for the pay- 
ment of money or the performance of some other 
obligation, contains a proviso that it shall be effec- 
tual only on the nonpayment of the money or the 
nonperformance of the obligation, it is a mortgage, 
no matter what other conditions may be attached 
to it.2 So, when the deed contains a provision that 


it shall be null and void on the payment of a cer-: 


tain sum of money at a specificed time, but other- 
wise shall be and remain in full force and virtue, 
such defeasance constitutes it a mortgage,’ al- 
though it has been held that a provision that the 
deed shall be surrendered to the grantor and ¢an- 
celed if the grantor shall pay a specified sum to 
the grantee by a designated time does not convert 
the instrument into a mortgage, if it was originally 
framed so as to pass title, and especially if the 
payment by the grantor is optional and not obliga- 
tory.t So where the consideration for the convey- 
ance is the assumption and payment by the grantee 
of certain debts of the grantor, a proviso that the 
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deed shall be null and void if the grantee omits, 
neglects, or refuses to make the stipulated payments 
will suffice to convert it into a mortgage.® And 
when a deed grants land to the grantee and his 
heirs until the recited consideration shall have been 
paid, the obligation then to be void, but if not paid 
during the lifetime of the grantor the overplus 
shall be paid to others, such a provision consti- 
tutes it a mortgage.® 

[$ 73] (8) Certainty Required. Where an abso- 
lute conveyance of lands is intended as a mortgage, 
being made to secure the performance of some act 
or duty, but the thing to be performed is so de- 
fectively stated in the condition of the deed that 
such condition is void for uncertainty, the con- 
veyance is at law absolute, at least as between 
the parties and their privies.’ 

[§ 74] (4) Reservation of Right to Redeem. 
Where a deed absolute in form contains a clause 
reserving to the grantor a right to ‘‘redeem’’ the 
premises by the payment of a specified sum within 
a limited time, this will generally convert the trans- 
action into a mortgage, being taken as manifesting 
the intention of the parties to create a security 
only. But it is not conclusive; and if other eir- 
cumstances attending the transaction clearly show 
that the parties actually intended a conditional sale, 
the word ‘‘redeem’’ may be construed as equivalent 
to ‘‘repurchase,’’ and the conveyance will not oper- 
ate as a. mortgage.® 


[a] A deed conditioned for pay- 
ment of certain notes by the grantee 
is in effect a deed with the mortgage 


back. Crahan vy. Chittenden, 82 Vt. 
410, 74 A 86. 
[b] Void upon stipulated payment. 


—<A paper in the usual form of a war- 
ranty deed, but containing a clause 
providing that, should the grantor 
pay to the grantee a stated sum of 
money by a given date, the instru- 
ment ‘‘shall be void, otherwise of full 


force,” is a mortgage, and not a 
deed. Scott v. Hughes, 124 Ga. 1000, 
53 SE 453. 

98. See cases supra note 97. 

99. Johnson v. Prosperity Loan, 
ete., Assoc., 94 Ill. A. 260. 


1. Johnson y. Prosperity Loan, 
éte,,Assoc., supra; Remley v. Taft, 
(lowa) 163 NW 337. 

fa] Pursuant to statute requiring 
repugnancy in a contract to be recon- 
ciled, if possible, so as to give some 
effect to the repugnant clauses, sub- 
ordinate to the general intent, in con- 
struing an instrument expressing on 
its face an absolute present grant 
to an attorney of a part of the inter- 
est of distributees 
consideration of ‘services already 
rendered and to be rendered” in the 
administration and also of a release 
by him of all interest held by him 
under a prior executory agreement 
for a grant, but containing a clause 
providing that whatever compensa- 
tion should be allowed him by the 
eourt, as attorney for absent heirs, 
should first be applied to reimburse 
him for all his outlays, and the bal- 
ance credited to the distributees in 
the final settlement, must be held to 
mean that’ the balance should be 
eredited to them in final settlement 
to avoid double payment, and, so con- 
strued, the instrument was not a 
mortgage. tat v. Miller, 156 Cal. 
6£0,4-105, BP) 981. 

2. Sethe v. Edwards, 9 Wheat. 
CUS.) 489, 6 L. ed. 142; Remley v. 
Taft, (lowa) 163 NW (337; Woodruff 


_ v. Robb, 19 Oh. 212. 


[a] Impossible condition.—Where 
a mortgage deed contains a defeas- 
ance that the mortgagor shall pay the 
debt according to the condition of a 
bond recited in the deed, by which it 
was payable on a day already passed, 
the circumstance did not avoid the 
mortgage deed, but it would be con- 


in an estate, in 


sidered as a conveyance absolute, in- 
tended as a security merely, and to be 
treated in the Same manner as an 
ordinary mortgage. Hughes v. Hd- 
wards, 9 Wheat. (U. S.) 489, 6 L. ed. 
142. 

3. U. S.—McCurry v. Hartwell 
Bank; 236 Fed. 556. 

Ala.—Pearson v. Seay, 38 Ala. 643. 

Ark.—Land v. May, 73 Ark. 415, 
84 SW 489. 

Cal.—Ferguson v. Miller, 4 Cal. 97. 

Conn.—Bacon vy. Brown, 19 Conn. 
29; Page v. Green, 6 Conn, 338. 

Ga.—Sims v. Jones, 158 Ga. 384, 
123 SE 614; Scott v. Hughes, 124 Ga. 
1000, 58 SE 453; Holliday v. Lowry 
Banking Co., 92 Ga. 675, 10 SE 28. 

Iowa.—Remley v. Taft, 163 NW 


ade 
a.—Howe v. Austin, 40 La. Ann. 

323, ir" S 315. 

N. ora lee v. Fisher, 148 N. C. 
535, 62 SE 62 

Oh. LE at Nat. Bank v. Ten- 
nessee Coal, ete., Co., 62 Oh. St. 564, 
57 NE 450. 

W. Va.—Thacker v. Morris, 52 W. 
Va. 220, 43 SE 141, 94 AmSR 928. 

Wis.—Knowlton v. Walker, 13 Wis. 
264; Rogan v. Walker, 1 Wis. 527. 

[a] In Maine a deed whose pro- 
viso does not contain the words, “then 
this deed shall be null and void,” or 
their equivalent, cannot operate as a 
mortgage. Adams v. Stevens, 49 Me. 
EE Freeman’s Bank y. Vose, 23 Me. 


[b] Rule not applied.—(1) A writ- 
ten contract, providing, not merely 
for a conveyance, but for a “sale and 
conveyance” of an undivided one- 
third interest in land, evidenced an 
absolute conveyance and not a mort- 
gage, notwithstanding a further pro- 
vision that ‘on extinguishment of 
said debt this contract shall end.” 
Dunaway v. Puryear, 276 Fed. 209. 
(2) It appearing that an instrument, 
purporting to be a sale, was executed 
in Mississippi by the ancestor of 
plaintiff to defendant, and reciting as 
a condition that, the vendee having 
furnished the vendor divers sums of 
money, the repayment thereof should 
defeat the sale, and that if the vendor 
died without refunding such sums, 
the vendee should be exonerated from 
liability for any further sum to the 
venior or his heirs, an absolute title 
to the slaves sold then to vest in 


the vendee, it was held that the con- 
tract was a sale defeasible on certain 
acts by the grantor during his life- 
time, and, he not having performed 
them, the deed was absolute. Single- 
ton v. Kelly, 11 La. Ann. 647. 

..4 Pirkle v. Equitable Mortg. Co., 
99 Ga. 524, 28 SE 34; McLaren v: 
Clark, 80 Ga. A), NT SE 230; Jay v. 
Welchel, 78 Ga. 786, 3 SE 906. 

5. Hagthorp v. Hook, 1 Gill & J. 
(Md.) 270. See Stewart v. Hutchins, 
13 Wend. (N. Y.) 485 [aff 6 Hill 143] 
(a deed conveying lands in fee, with 
a condition annexed, that if the 
grantor do and shall pay certain lega- 
cies charged upon other lands sold 
and conveyed by the grantor to the 
grantee, then the deed to be void, is 
a mortgage). Compare Hancock vy. 
Carlton, 6 Gray (Mass.) 39 (holding 
that an absolute conveyance of land, 
“subject to” certain mortgages there- 
on, which by the terms of the deed 
“are to be assumed and paid by the 
grantee, his heirs and assigns, the 
same making part of the considera- 
tion,’ and expressed to be ‘‘on condi- 
tion” that the grantor and his repre- 
sentatives shall be forever indemni- 
fied and saved harmless from the pay- 
ment of such mortgages, is a grant 
on condition, and prima facie for- 
feited by breach of the condition, and 
not in the nature of a mortgage from 
the grantee to the grantor, with a 
right of redemption for three years 
after such breach). 

6. Bethea v. Allen, 101 S. GC. 350, 
85 SE 9038. 

Ts Soe aay Sav. Bank v. Rob- 
erts, 38 N. 22. 

S54 Ws a enitianee en Robinson, $7 
Wen SOS, net Vl eGer ert 
Ste a OR v. Hershy, 38 Ark. 

La.—Matthews v. Wilson, 5 La. 
gone 691; Hutchings y. Field, 10 La. 

N. J.—Youle v. pons EAs LENA ae 
Bq. 534, 283 AmD 72 

N. Y.—Simon vy. “Schmidt, 41 Hun 


318. 

Oh.—Wilson v. Giddings, 28 Oh. 
St. 554. 

Pa.—Mellon v. Lemmon, 111 Pa. 56, 
2) Ay 56. 

9. Ala. ape con tN Walker, 86 Ala. 
338, 5) 5.4 


Iowa. SC eia v. ees 152 Iowa 368, 
132 NW 73. 


320: [41.C. J.] 

[§ 75] (5) Agreement to Reconvey. An agree- 
ment to reconvey the property upon stipulated terms 
will not of itself suffice to convert a deed, which is 
absolute and unconditional in its terms, into a 
mortgage;!® but it may have this effect if other 
clauses of the instrument, or other circumstances 
attending the transaction, show the intention of 
the parties that the land should merely be pledged 
as security for a debt. 

[§ 76] (6) Reservation to Grantor of Right to 
Repurchase or Sell. The reservation to the grantor 
of the right to repurchase is not sufficient to pre- 
vent a deed, purporting on its face to transfer the 
absolute title to property, from being considered 
an equitable mortgage, when it appears that the 
conveyance was given merely as security for the 
repayment of a loan.4? But a stipulation that the 
grantor may sell the land to a third person, if he 
can do so to better advantage, paying to the grantee 
the sum specified as a consideration of the deed, 
will not make it a mortgage, where it. does not 
otherwise appear that such was the original in- 
tention.1* 

[§ 77] (7) Agreement That Grantee May Sell or 
Purchase. A deed of land, absolute in form but 
intended by the parties as a mortgage, is not de- 
prived of that character by the fact that it also 


La.—Levy v. Ward, 32 La. Ann. 
784, perity Loan, etc., 
Mo.—Carson y. Lee, 281 Mo. 166, a6es 
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Til, 514, 135 NW. 563 Johnson v.° Pros- 
Assoc., 


y.—Barnett v. Williams, 101 


[§§ 75-79 


contains a clause giving to the grantee the option 


to purchase the property before the time fixed for 
the repayment of the debt, or to take it at an ap- 
praised value, in lieu of exacting repayment.** But 
a provision in a deed giving the grantee in the con- 
veyance an election to. reconvey or to pay money is 
not sufficient to constitute the instrument a mort- 
gage.45 And it seems that a provision giving the 
grantee the right to sell and convey the property to 
any purchaser is hardly consistent with the theory 
that it was meant as a mortgage.’® 

[§ 78] (8) Place of Defeasance in Deed. A 
proper and sufficient clause of defeasance will have 
the effect of converting an absolute deed into a 
mortgage without regard to the question in what 
part of the deed it is found.1? It is not even nec- 
essary that it should be inserted in the body of 
the deed; it is sufficient if it is added below the 
signature of the grantor,'® or indorsed on the back 
of. the deed.?® 

[§ 79] ¢. Separate Written Defeasances—(1) 
Form and Sufficiency in General. An absolute deed 
of land, when accompanied by a separate written 
instrument of defeasance, conditioned on the pay- 
ment of a debt or the performance of some other 
act, becomes a mortgage;?° and it is not necessary 
that the defeasance should be in any particular 


94 Ill. 


Litt. 140; Snoddy v. Boles, 7 KyL 225, 
A. 
La.—Karcher v. Karcher, 


13 Ky. Op. 607. 
138 La. 
288, 70 S 228. 


219 el 629. 

N. Y.—Robinson v. Cropsey, 2 Edw. 
138 [aff 6 Paige 480]. 

Vt.—Henry v. Bell, 5 Vt. 393. 

Eng.—Gossip v. Wright, 2 ase 
Rep. N. S. 271. 

{a] Ilustration.—A married wom- 
an executed a deed of her statutory 
Separate estate, absolute on its face, 
and the grantee agreed that the 
grantor might “redeem” on paying 
the amount of the consideration and 
interest, and that thereupon he would 
“reconvey.”’ The grantee had been 
advised, that a mortgage on such 
estate would be void, but that a con- 
veyance with a reservation of the 
right to repurchase would be good, 
and declined to lend money to the 
grantor on a mortgage. On a bill to 
cancel the conveyance as a mortgage, 
and therefore void, it was held that 
the transaction was a _ conditional 
sale, and that such construction of it 
was not affected by an addendum to 
the agreement, written by a third 
person without the grantee’s knowl- 
edge or special authority, reciting 
the amount the grantor “owes.” Vin- 
cent v. Walker, 86 Ala. 333, 5 S 465. 

[b] The use of the word 
chaser” or “redeem” does not neces- 
sarily fix the nature of an instrument, 
in which it is used, as deed or mort- 
gage, each having more than one 
meaning in law, “redeem” being used 
in a wider sense than retrieving the 
title to mortgaged land, and as signi- 
fying ‘“‘to purchase back,” whereas, a 
purchaser might be one taking by 
gift or a will. Carson y. Lee, 281 
Mo. 166, 219 SW 629. 

{[c] The word “redeem” has no 
definite significance.—It means to re- 
purchase or to regain, and does not 
necessarily imply the existence of a 
valid existing indebtedness. It may, 
of course, have reference to an ex- 
isting debt and to the right of a 
party to redeem from such debt, but 
this is not necessarily so. If it is 
shown that there was no debt from 
which redemption might be made and 
that the debt has in fact been extin- 
guished, then the word will be con- 
strued as repurchase. Cold y. Beh, 
152 Iowa 368, 1382 NW 73. 

10. Mitchell v. McKibbin, 17 F. 
Cas. No. 9,666; Pitts v. Maier, 115 Ga. 
281, 41 SE 570; Kimmel vy. Bundy, 302 


“pur- |. 


sw 4197) ol Kyl 255. 
C.—Poston vy. JONES bee eNe Cs 
536, 29 SEO oils 

Oh.—Johnson v. Kendeigh, 18 Oh. 
Cire Cia Neuse moor 

Pa.—Helfenstein’s Est., 135 Pa. 293, 
20) AA 5A 

Wis.—Wolf v. Theresa Village Mut. 
F. Ins. Co., 115 Wis. 402, 91 NW 1014. 

12. Villa v. Santiago, 38 Philippine 
157; Rodriguez vy. Pamintuan, 
Philippine 876. 

13. Baker v. Thrasher, 4 Den. (N. 
Y.) 493; Stratton v. Sabin, 9 Oh. 28, 
39 AmD 418. 

14. Rowan v. Sharps’ Rifle Mfg. 
Co: 31 ‘Conn.o4‘Turpie v.cLowe,, 114 
Ind. 37, 15 NE 834; Wheeler v. Rus- 
ton, 19 Ind. 334; McGan vy. Marshall, 
n HMumphr.> (fenn.) 121. 

15. Fuller v. Pratt, 10 Me. 197. 

16. Seeligson v. Singletary. 66 
Tex. 271, 17 SW 541; Floyd v. Harri- 
son, 2 Rob. (41 Va.) 161. 

17. See cases infra this section. 

18. Kent v. Allbritain, 5 Miss. 317; 
A ns v. Dibble, 10 Oh. 433, 36 AmD 

19. Stocking v. Fairchild, 5 Pick. 
(Mass.) 181; Graham v. Way, 38 Vt. 
19; Whitney v. French, 25 Vt. 663. 

20. U. S.—Teal v. Walker, 111 U. 
S. 242, 4 SCt 420, 28 L. ed. 415. 

Alaska.—Lindbloom y, Kidston, 2 
Alaska 292. 

Cal.—Adams vy. Hopkins, 144 Cal. 
VG ie Wack Melee 
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Conn.—Freedman _ v. 
Conn, 439, 94 A 969. 

Ill.—Williams v. Williams, 270 Tl. 
552, 100 NE 876; Fitch v. Miller, 200 
Tll. 170, 65 NE 650; Peo. v. Roche, 124 
IMS ey 14 NB’ 701; Barlow v. Cooper, 
109 Til. A. 375; Johnson v. Prosperity 
Loan, etce., Assoc., 94 Ill, A. 260. 

Ind.—Voss v. Eller, 109 Ind. 260, 
10 NE 74; Wilson vy. Carpenter, 62 
nape 495; Heath v. Williams, 30 Ind. 

Kan.—Charpie v. Stout, 88 Kan. 
318, 128 P 396; Fabrique v. Cherokee, 
eres Coal, ete, ‘Con 69% Kani i733)i 17 


Ke. + Watkins v. Wallace, 206 Ky. 
264, 267 SW 183; Fuson vy. Chestnut, 
109 SW 1192, 33 KyL 249; Frey v. 
Campbell, 3 SW 368, 8 KyL 772; Ha- 
rington v. Harper, 3 J. J. Marsh. 353, 
20 AmD 145; Marshall v. Lewis, 4 


Avery, 


Me.—Bunker v. Barron, 79 Me. 62, 
8 A 253, 1 AmSR 282; Mills v. Dar- 
ling, 43 Me. 565. 

Mass.—Bayley v. Bailey, 5 Gray 
505; “Lanfair v. Lanfair; 18 Pick: 299; 
Stocking v. Fairchild, 5 Pick. 181; 
Scott v. McFarland, 13 Mass. 309; 
Taylor v. Weld, 5 Mass. 109; Erskine 
v. Townsend, 2 Mass. 493, 3 AmD 71. 

Minn.—Lundeen v. Nyborg, 161 
Minn. 391, 201 NW 623. 

Miss.—Lee v. Wilkinson, 105 Miss. 
358, 62 S 275. 

Mo.—Sheppard v. Wagner, 240 Mo. 
409, 144 SW 394, 145 SW 420. 
4 N. H.—Hebron y. Centre-Harbor, 
1 


Ni Reals 

N. J.—Crane v. Bonnell, 2 N. J. Ea. 
264; Youle v. jichards, t No S.2Hes 
534, 23 AmD 72 

N. ee Meonee v. Byrne, 163 N.Y 
86, 57 NE 163; Thompson v. Lewis, 
182 App. “Div. ] 556,169) NYS 50m: 
Doty v. Norton, 133 App. Div. 106, 
117 NYS 798; Decker v. Leonard, 6 
Lans, 264; Bloodgood v. Zeily, 2 Cai. 
Cas. 124. 

N. D.—Sherwin v. American Loan, 


ete., Co., 42 N. D. 389, 173 NW 758; 

Smith v. Hoff, 23 N. D. 37, 135 NW 

772, AnnCas1914C 1072. 
Okl.—Rosebaugh vy. Jacobs, 83 


Okl. 211, 201 P 245; McKean v. Mc- 
Leod, 81 Okl. 77, 196 P 935; Worley 
Vv. Carter, 30 Okl. 642, 121 P 669. 
> Ore Raski Vv. Wise, 56) Oran Gasuud 

Tenn.—Kelton v. Brown, (Ch. A.) 
39 SW 541. 

Tex.—Stephens vy. Sherrod, 6 Tex. 
294, 55 AmD 776. 

Wash.—Miesen v. Motter, 115 
Wash. 49, 196 P 659. 

W. Va.—Froidevaux v. Jordon, 64 
aie Va. 388, 62 SE 686, 131 AmSR 

Wis.—Plato v. Roe, 14 Wis. 453; 


Second Ward Bank vy. Upmann, 12 
Wis. 499. 
B. C.—Cleary v. Aitken, 19 B. C. 


369, 17 DomLR 548, 28 WestLR 1, 
8 nies Waly 871. 

N. B.—McLaughlin v. Tompkins, 44 
N. B. 249, 31 DomLR 320. 

N. S.—Munro Ve. (Grant, 04, aNieiss 
388, 57 DomLR 57. 

[al A “counter letter” is an agree- 
ment to reconvey where property has 
been passed by absolute deed with 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 79-81] 


form, provided it clearly shows an intention of the 
parties to defeat and terminate the mortgagee’s 
title upon performance of the conditions secured 


by the deed.?? 


[§ 80] (2) Lease Back with Right of Redemption. 
Where land is conveyed by warranty deed, and as 
a part of the same transaction the grantee leases 
the premises to the grantor with the privilege of 
redeeming or of purchasing the same during the 
term for an amount equal to the sum loaned by 
the grantee to the grantor, the transaction is re- 
especially when it appears 
that the rent was to be applied in reduction of the 


22 


garded as a mortgage,?? 


debt or to keep down interest.?3 


[§ 81] (3) Contract for Redemption and Recon- 
When the grantor in an absolute deed 


veyance. 


the intention that it should serve as 
security only. Karcher vy. Karcher, 
138 La. 288, 70 S 228. 

[b] “Ticket.’— Where property is 
conveyed by a warranty deed to se- 
cure a loan and a ticket is issued by 
the grantee evidencing the purpose, 
the deed should be canceled or re- 
conveyance directed upon payment of 
the loan with interest. Lee v. Wil- 
kinson, 105 Miss. 358, 62 S 275. 

[ce] Rule not applied.— Where the 
deed given was, on its face, an abso- 
Tute conveyance, in fee simple, and 
the bond back was an agreement to 
pay certain debts, judgments, and 
liens against the Vendor, and there 
was no evidence to show that there 
was any other agreement or under- 
standing between the parties, the 
bond and deed set up did not consti- 
tute an equitable mortgage in favor 
of the defendants, and plaintiff was 
the owner in fee simple of the prem- 
ises, and entitled to the possession. 
Evans v. Enloe, 70 Wis. 345, 34 NW 
918, 36 NW 22 

[a] In New Hampshire, (1) how- 
ever, it is provided by law that no 
title or estate in fee simple shall be 
defeated or encumbered by any agree- 
ment or writing of defeasance, unless 
the same is made part of the condi- 
tion in the conveyance, and states the 
sums to be secured or things to be 
performed. Boody v. Davis, 20 N. H. 
140,-51' AmD 210. (2) Prior to the 
passage of the act, the instrument of 
defeasance could be a separate instru- 
ment. Lund v. Lund, 1 N. H. 39, 8 
AmD 29. (3) Or the existence of a 
debt could be shown by extrinsic evi- 
dence. Page v. Foster, 7 N. H. 392. 

[e] In Pennsylvania (1) by stat- 
ute, a written defeasance, signed by 
the grantee but not acknowledged or 
recorded, although contemporaneous 
with the execution of a deed absolute 
on its face, will not be admitted to 
convert the deed into a mortgage. 
Safe Deposit, etc., Co. v. Linton, 213 
Pa. 105, 62 A 566: Rockhill’s Est., 29 
Pa. Super. 28. (2) “It is true that 
[the statute] which, however, 
only applies to real estate—provides 
that an absolute deed shall not be re- 
duced to a mortgage unless accom- 
panied by a written defeasance, re- 
corded within sixty days from the 
date of execution. But here there 
was a written defeasance; and while 
it does not appear to have been re- 
corded, the failure to record, by an- 
alogy to the decisions with regard to 
recording deeds, is probably imma- 
terial as against the mortgagee and 
all others except bona fide purchasers 
for value. The evidence here does 
not show a purchase for value,— 
though it would seem that the bur- 
den of proof was upon the party 
claiming by virtue of a private sale.” 
Rockhill’s Est., 13 Pa. Dist. 411, 412, 
30 Pa. Co. 445 [app dism 29 Pa. Su- 
per. 28]. Compare Friedley v. Ham- 
ilton, 17 Serg. & R. (Pa.) 70, 17 AmD 
638 (holding that under a statute, 
prior to the above act, providing that 
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at the same time takes back from the grantee a 
written contract giving the former a certain length 
of time in which to redeem the premises by paying 


the amount of the debt or the consideration for the 


redemption, the 
mortgage.** 


deed, and binding the latter to reconvey on such 


two papers together constitute a 


And the effect of the transaction is 
not altered by the fact that the contract specifically 
limits the time for redemption and makes the time 
an essential element in the right to redeem.”° 
if the contract leaves it entirely optional with the 
grantor to redeem or not, and does not bind him 
to effect a redemption according to the agreement, 


But 


it is rather to be held a conditional ddle than a 


mortgage.”° 


no deed or mortgage or defeasible 
deed shall be good and sufficient to 
pass any freehold unless such deed is 
recorded six months from the date, 
an unrecorded defeasance is consid- 
ered as an unrecorded mortgage, al- 
though the absolute deed has been 
duly recorded, and is postponed to a 
judgment creditor of subsequent date, 
and although such a creditor under 
the decisions of Pennsylvania is not 
a purchaser for value). 

21. 'See cases infra this section; 
one §§ 80-82. 

22. Ala.—Hammett v. White, 128 
Ala. 380, 29 S 547. 

Colo.—-Hawkins v. Elston, 58 Colo. 
400, 146 P 254. See  Reitze _ v. 
Humphreys, 53 Colo. 177, 125 P 
(holding that, where owner of land 
executed quitclaim deed to another, 
and took from him a lease for three 
months at a rental of one hundred 
dollars, which sum represented the 
commission defendant was to receive, 
the lease giving the lessee an option 
to repurchase during the life of the 
lease, the transaction was a mort- 
gage). 

Ky.—Sebree v. Thompson, 104 SW 
Celso, Keyl tL 46. 

Md.—Grand United Order of Odd 
Fellows Joint Stock Assoc, v. Merk- 
lin, 65 Md. 579, 5 A 544. 

Rete J.—Vliet v. Young, 34 N. J. Ea. 

N. M.—Palmer v. Albuquerque, 19 
N..M. 285, 142 P 929, LRA1915D 1106, 


N. Y.—Shields v. Russell, 142 N. 
Y. 290, 36 NE 1061. 
Oh.—Patrick v. Littell, 36 Oh. St. 


79, 38 AmR 552; Coleman v,. Miller, 
8 Oh. Dec. (Reprint) 179, 6 CineLBul 
1:99 


Vt.—Sowles v. Butler (yew ten aides 


44 A 355. 

Wis.—Ragan v. Simpson, 27 Wis. 
355. 

{a] A breach by grantors of a 


condition that they should not assign 
the lease does not render their con- 
veyance to grantee absolute, but 
their assignee, on payment of the 
loan in the manner prescribed, is en- 
titled to a conveyance of the land by 
defendants by a deed with warranty 
against his own acts. Shields v. Rus- 
sell, 142 N. Y. 290, 36 NE 1061 [mod 
66 Hun 226, 20 NYS 909.] . 

23. See cases supra note 22. 

24. Ala.—Fowler v. Haggins, 209 
Ala. 176, 95 S 816; Turner v. Wilkin- 
son, 72 Ala. 361. 

Cal.—Rogers v. Jones, 92 Cal. 80, 
28,0 Oise OOthe VV pttOSkins,, Lo, Ol. 
4rd lala bef P 225. 


Ida.—Kelley v. pen cura 2 Ida.) 


(Hasb.) 1112, 29 P 84 
Towa.—McRobert v. Pa ridgat’ 168 
Iowa 28, 149 NW 906; Fort v. Colby, 
165 lowa 95, 144 NW 393. 
Ky.—Frey v. Campbell, 3 SW 368, 
8 KyL \772; Snoddy v. Boles, 7 KyL 
225) VactISY., OP. GOT. 
Me.—Hawes v. Williams, 92 Me. 


483, 43 A 101; Snow vy. Pressey, 82 
Me. 552, 20 A 78. 
Mass.—Burns v. Hunnewell, 217 


518. 


The transaction will be none the less 
a mortgage because the bond for the reconveyance 1s 


Mass. 106, 104 NE 494. 

Mo. —Sheppard v. Wagner, 240 Mo. 
409, 144 SW 394, 145 SW 420. 

N. J.—Youle ‘v. Richards, 1 N. J. 
Eq. 534, 23 AmD 722 

N. C.—Porter v. White, 128ON. CG, 
42, ane SE 24. 

D.—Smith v. Hoff, 23 N. D. 37, 
135. NW WOT AnnCas1914C 1072 
[quot Cyc]. 

Or.—Security Sav., ete., Co. v. Loe- 
wenberg, 38 Or. 159, 62 P 64T. 

Wis.—Jordan v. Warner, 107 Wis. 
539, 838 NW 946. 

B. C.—Cleary v. Aitken, 19 B. C. 
369, 17 DomLR 548, 28 WestLR 1, 8 
West Wkly 871. 

N. S.—Munro v. Grant, 54 N. S. 388, 
57 DomLR 57. 

[a] Payment of debt out of pro- 
ceeds of land.—Claimants executed an 
absolute conveyance to decedent. At 
the same time decedent executed a 
written defeasance referring to the 
deed, reciting that he- held claims 
against those and other lands for 
taxes and tax deeds, and providing 
that the grantor should become his 
agent to sell the lands and account 
for the proceeds and that if, at any 
time within five years, these pro- 
ceeds should be sufficient to satisfy 
the claims specified, with interest, 
and all other similar claims, the 
grantor should be entitled to a re- 
conveyance of the remaining lands. 
It was held that the instruments 
would be construed together, as con- 
stituting a mortgage, and that the 
conveyange was not made in payment 
of the claims secured. Jordan v. 
Warner, 107 Wis. 539, 83 NW ‘946. 

[b] Payment out of rents.— Where 
@ woman conveyed her interest in 
land to another by deed absolute in 
form, but the grantee at the same 
time executed to her a written agree- 
ment binding himself to reconvey the 
land to her as soon as he might 
realize from the rents a sum _ suffi- 
cient to repay him what he had paid 
out in redeeming the land from a 
purchaser at execution sale, the two 
instruments should be considered to- 
gether, and, being so considered, con- 
stituted a mortgage. Frey v. Camp- 
bell, 3 SW 368, 8 KyL 772. 


25. lowa.—McRobert v. Bridget, 
168 Iowa 28, 149 NW 906. 
Mass.—Burns v. Hunnewell, 217 


Mass. 106,°104 NE 494. 
N. J.—Ackerman vy. Begrisch, (Ch.) 
50 A 673; Rempt v. Geyer, (Ch.) 32 A 


266. 

N. D.—Smith v. Hoff, 23 N. D. 37, 
13D Nw EMC IR. TDS AnnCas1914C 1072 
Lauot, Cyc]. 

C.—Cleary v. Aitken, 19 B. C. 
369° 17 DomLR 548, 28 WestLR dats 
WestWkly 871. 

26. Haynie v. Robertson, 58 Ala. 
37; Sheffield v. Hurst, 104 SW 350, 31 
KyL 890; Fuller v. Pratt, 10 Me. 197; 
Smith v.' Hoff, 23 N. D. 87, 1385 NW 
772, 775, AnnCas1914C 1072 [quot 
Cyc]. Compare Wiggins v. Wiggins, 
16 Tex. Civ. A. 335, 40 SW 643 (hold- 
ing that the grantor in a deed abso- 
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given to a third person, and the 


convey the land to him when the debt is paid, if 
the latter has no interest in the transaction and is 
simply to receive the equitable title in trust for the 


debtor.?7 


[§ 82] (4) Deed and Defeasance Must Corre- 
spond. To constitute a mortgage, the deed and the 
written defeasance accompanying it must correspond 
to each other in all essential particulars, so as to 
show that they constitute parts of the same trans- 
action and relate to the same property,”?® although 
a trifling discrepancy will not be material if it does 
not raise a reasonable doubt as to their connection.”° 

[§ 83] (5) Execution and Delivery—(a) In Gen- 
At law, a defeasance must be of as high a 
nature as the deed which it is intended to affect,*° 
and consequently a written defeasance will not 
convert a deed in fee simple into a mortgage, un- 
less it is signed and sealed by the grantee.** 
in equity, where even a parol defeasance is suffi- 


eral. 


lute on its face may show that it 
was intended to secure a debt, al- 
though a contemporaneous written 
agreement between the parties pro- 
vided merely for a repurchase of the 
property by the grantor, and did not 
provide that the transaction should 
constitute a mortgage). 

27. Hunter v. Hatch, 45 Ill. 178. 

2g. Brown v. Holyoke, 53 Me. 9; 
Belieu v. Card, 95 Nebr. 462, 145 NW 
976; Turner v. Cochran, 30 Tex. Civ. 
A; 549, 70.SW 1024. 


29. See cases supra note 28. 

30. See cases infra note 31. 

31. French vy. Sturdivant, 8 Me. 
246; Scituate v. Hanover, 16 Pick. 


(Mass.) 222; Flagg v. Mann, 14 Pick. 
(Mass.) 467; Cutler v. Dickinson, 8 
Pick. .(Mass.) 386; Flint v. Sheldon, 
13 Mass. 443, 7 AmD 162; Kelleran v. 
Brown, 4 Mass. 443; Runlet v. Otis, 
2 N. H. 167; Lund v. Lund, 1 N. H. 39, 
8 AmD 29; O’Donnell v. Vandersaal, 
213 Pa. 551, 63 A 60. See Jackson v. 
Ford, 40 Me. 381 (holding, on a writ 
of entry to recover a farm, that an 
obligation under seal given by the 
grantee of real estate at the time of 
his deed, to reconvey the same to the 


grantor on the payment of a certain 


sum of money, operates as a deed of 
defeasance between the parties, al- 
though it is not recorded.) 

’ [a] Indorsement on deed.—A writ- 
ing, in the usual form of a condition 
to a mortgage, without date, signa- 
ture, or seal, on the back of a deed 
apparently absolute, dated and duly 
executed, has been held to be a part 
of the deed. Stocking v. Fairchild, 5 
Pick,. (Mass.) 181. 

32. See infra § 94. , 

33. See statutory provisions; and 
cases infra this note. 

[a] In Pennsylvania the statute 
provides that no defeasance to any 
deed .for real estate, regular and ab- 
solute upon its face, made after the 
passage of this act, shall have the 
effect of reducing it to a mortgage, 
unless such defeasance is made at 
the time the deed is made and is in 
writing, signed, sealed, acknowledged, 
and delivered, and is recorded in the 
office for the recording of deeds and 
mortgages in the county where such 
lands are situated, within sixty days 
from the execution thereof; and such 
defeasances shall be recorded and in- 
dexed as mortgages by the recorder, 
and a defeasance which does not ful- 
fill the requirements of the statute 
will not avail. Oliver v. Oliver, 251 
Pa. 574, 97 A 84; McHendry v. Shaffer, 
242 Pa. 476,.89 A 587; Stewart. v. 
Stewart, 230 Pa. 475, 79 A 669; Wing- 
enroth v. Dellenbach, 219 Pa. 536, 69 
A 84; Lohrer v. Russell, 207 Pa. 105, 
56 A 333; Crotzer v, Bittenbender, 199 
Pa. 504, 49 A 266; McDonald v. Sturte- 
vant, 195 Pa. 648, 46 A 142; Grove v. 
Kase, 195 Pa. 325, 45 A 1054; Huston 
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obligation is to 
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cient to convert a transaction into a mortgage,*? 
a written instrument of defeasance is not, unless 
the statute provides otherwise,** deprived of its 
intended effect because it lacks a seal of the party 


executing it,°4 or even his signature, if it can be 


that behalf.%7 


But 


v. Regn, 184 Pa. 419, 39 A 208; Fuller 
v. East End Homestead L. & T. Co., 
157 Pa. 646, 28'A 148; Potter v. Lang- 
Strath, 151 Pa: 216, 25 A 76; Sankey 
v. Hawley, “118 Pa. 30, 13 A 208; 
Pearce v. Wilson, 111 Pa. 14, 2 A 99, 
56 AmR 243; Rockhill’s HEst., 29 Pa. 
Super. 281; Good v, Fehl, 24 Pa. Dist. 
946; Rathfon v. Specht, 18 Pa. Co. 
19, 


34. Kyle v. Hamilton, 6 Cal. Un- 
rep.. Cas. 893, 68 P 484; Lewis v. 
Small, 71 Me. 552; Flagg v. Mann, 14 


Pick,. (Mass.) 467; Cutler vy. Dickin- 
‘son, 8 Pick. (Mass.) 386; Kelleran 
v. Brown, 4 Mass. 443; Enos v. 


Sutherland, 11 Mich. 5388. 

35. Kyle v. Hamilton, 6 Cal. Unrep, 
Cas. 893, 68 P 484; Lewis v. Small, 71 
Me. 562; Enos v. Sutherland, 11 Mich. 
538. 

36. Gratz v. Phillips, 1 Penr. & W. 
(Pa.) 333. : 

37. Gratz v. Phillips, supra. 

38.. Kyle v. Hamilton, 6 Cal. Unrep. 
Cas. 893, 68 P 484; Bickford v. Dan- 
lelis’ Q0N. eel. 

[a] Delivery in escrow.—A writ- 
ing of defeasance, never delivered to 
the grantor in a deed, but deposited 
with a third person, to be delivered 
on a condition which .the grantor 
never performed, does not render the 
deed a mortgage. Bickford v. Dan- 
Lels ZN ele Che os 


39. See cases infra note 40. 
40. U. S.—Teal, v. Walker, 111 U. 
S,.. 242, 28 L,-ed, 415; Lanahan <v. 


Sears, 102 U. S.°318, 26 LL. ed. 180; 
Martin v. Pond, 30 Fed. 15; Dow v. 


Chamberlin, 7 EF. “Cas.° No. =4,037, .5 
McLean 281. 
Ala.—Thomas v. ‘Livingston, 155 


Ala. 546,46 S 851; Ingram y. Illges, 
98 Ala. 511, 18 $ 548; Crosby v. Bu- 
chanan, 81 Ala.'574; 1 S 898; Sims v. 
Gaines, 64 Ala. 392; Bryan v. Cowart, 
21 Ala, 92; Kreeman v. Baldwin, 13 
Ala. 246, ’ 

Colo.—Walker v. Tiffin Gold, ete., 
Min. Co., 2 Colo. 8% 

Conn.—Gunn’s App., 55 Conn. 149, 
10 A 498; Rowan v. Sharps’ Rifle Mfg, 


‘Coy, ol Conn, 1: 


Ga.—Morrison v, Markham, 78 Ga. 
161, 1 SE 425; Clark v. Lyon, 46, Ga. 


202, 
Ida.—Shaner v. Rathdrum State 
16; 


Bank, 29 Ida. 576,-161 P 90: 

Ill.—Bearss y. Ford, 108 I11, 
Ewart v. Walling, 42 Ill. 453; Presch- 
baker v. Feaman, 32 Ill. 475. ‘ 

Ind.—Lentz v. Martin, 75 Ind, 228; 
Crassen v. Swoveland,.22 Ind. 427; 
Watkins v. Gregory, 6 Blackf. 113; 
Harbinson v. Lemon, 3 Blackf, 51, 238 
AmD 376. 

Iowa.—Radford v. Folsom, 58 Iowa 
473, 12 NW 536; Caruthers y. Hunt, 


18 Iowa 576. . 
Kan.—Overstreet vy. 30 
190 


Baxter, 
Kan. db, I P8286, 
Ky.—Moberley vy. Deatherage, 


otherwise authenticated.*® 
made or executed for the grantee by his agent,** 
but not, it seems, without a power of attorney in 
And it must be delivered to the 
grantor in the deed, or to some one authorized to 
receive it for him.** 

[§ 84] (b) Time of Execution. 
deed and a separate instrument of defeasance should 
operate together and so constitute a mortgage, it 
is necessary that they should be executed contem- 
poraneously and as parts of the same transaction ;3° 
for the defeasance, if made later than the deed, is a 
mere nudum pactum, unless supported by a new 
consideration, and no rights can arise under it, 
although the date of a separate defeasance need not 


The defeasance may be 


In order that a 


Ky. 295, 227. SW. 289; -Sebree |v. 
Thompson, 104 SW 781i, 31 KyL 1146; 
Frey v. Campbell, 3 SW 368, 8 KyL 
772; Honore v. Hutchings, 8 Bush 
687; Ogden v. Grant, 6 Dana 473; 
Edrington v. Harper, 3 J. J. Marsh. 
353, 20 AmD 1465. 

Lia.—Karcher v. Karcher, 138 La. 
288, 70 S 228, 

Me.—Bunker v. Barron, 79 Me. 62, 
8 A 253, 1 AmSR 282; Stowe v. Mer- 
rill, 77 Me. 550, 1 A 684; Clement v. 
Bennett, 70 Me. 207; Cotton v. McKee, 
68 Me. 486; Warren v. Lovis, 53 Me: 
463; Brown v. Holyoke, 53. Me. 9; 
Mills v. Darling, 43 Me. 565; Shaw v. 
Erskine, 43 Me. 371; McLaughlin v. 
Shepherd, 32 Me. 143, 52 AmD- 646; 
Bennock v. Whipple, 12,Me. 346, 28 
BaD. 186;. Blaney v. Bearce, 2 Me. 

Md.—Gaither v. Clarke, 67 é 
: A 40, Md. 18, 

ass.—Murphy v. Calley, 1° Allen 

107; Woodward vy. Bickeix 
617; Bayley v. Bailey, 5 Gray 505; 
Judd v. Flint, 4 Gray 557; Trull v. 
Skinner, .17 Pick, 213; Bodwell_ v: 
Webster, 13 Pick. 411; Harrison v. 
Phillips Academy, 12 Mass. 456; Tay- 
lor v. Weld, 5 Mass, 109. 


Mich.—Clark v. Landon, 90 Mich. 


83, 51 NW 357; Jeffery. v. Hursh, 58 
Mich. 246, 25 NW 176, 27 NW 7; Fer- 
ris v. Wilcox, 51 Mich. 105, 16 NW 
as A Teer Bade Enos v. Suther- 
and, ich. ; Batt ES 
Mich oat y v. Snook, 5 
inn.—Butman y. James, 34 Minn. 
547, 27 NW 66; Benton vy. Nicoll, 24 
Minn. 221; Archambau v. Green, 21 
ano 520; Hill v. Edwards, 11 Minn. 


Mo.—Sharkey v. Sharkey, 47 Mo. 
543; Copeland v. Yoakum, 88 Mo. 349. 

Nebr.—Connolly yv.. Giddings, 24 
Naot Tot 37 NW 939. 

. H.—Emerson vy. Murray, 4 

171, 17 AmD 407. Veit Be 
eh J.—Vliet v. Young, 34.N. J. Ea. 

N. Y.—Kraemer v. Adelsberger, 122 
Ni ee SOL 2D an INE Lob OP Deck v. 
Leonard, 6 Lans. 264; Griswold. v. 
Fowler, 6 AbbPr 113; Hall v. Van 
Cleve, 11 NYLegObs 281: Brown v. 
Dean, 3 Wend. 208; Lane v. Shears, 1 
Wend. 433; Clark v. Henry, 2 Cow. 
324; Peterson v. Clark, 15 Johns. 205; 
aati Vv. soniye Johns. Ch. 40 [aff 
2 Ow. . eed, -v. 
Clarke 166. Stay enon: 

N. ‘C.—Waters v. Crabtree, 105 .N. 
C, 394, 11 SE 240; Robinson v.. Wil- 
loughby, 65 N. C. 520;. Mason .v. 
Hearne, 45°N. C. 88. 
SoMa ci a a v. Stewart, 17. Oh. 

Pa.—Potter v. Langstrath, 151 Pa. 
216, 25 A 76; Plumer v. Guthrie, 76 
Pa. 441; McClurkan v. Thompson, 69 


Pa. 305; Houser v. Lamont, 55 Pa. 


311, 98 AmD 755; Guthrie v. Kahle, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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be the same as that of the conveyance,* if they 
were delivered the same day.*2 But where both the 
deed and the defeasance are made in the perform- 
ance of and according to the terms of one and the 
same prior agreement, they are properly regarded 
as parts of the same transaction, and the defeasance, 
although executed at a later time than the deed, 
will relate back to it and convert it into a mort- 
gage.*® And parol evidence is admissible to connect 
papers which together constitute a deed and a de- 
feasance, or a mortgage, and to show that an instru- 
ment bearing a subsequent date to the deed was 
either executed at the same time, or that its terms 
or substance were in fact agreed upon at the same 
time, and, although subsequently reduced to writing, 
constitutes a part of the same transaction.‘ 
the agreement on which the two instruments rest 
must antedate them both; and a parol agreement, 
made at the time the deed is executed, that the 
grantee will in the future give a bond for reconvey- 
ance to the grantor, will not make the conveyance 


46 Pa. 331; Wilson vy. Shoenberger, 
31. Pa. 295; Manufacturers’, etc., 
Bank v. State Bank, 7 Watts & S. 
335, 42 AmD 240; Kelly v. Thompson, 
7 Watts 401; Jaques v. Weeks, 7 
atts 261; Kerr v. Gilmore, 6 Watts 
405; Colwell v. Woods, 3 Watts 188, 
27 AmD 345; Friedley v. Hamilton, 
17 Serg. & R. 70, 17 AmD 638; John- 
ston v. Gray, 16 Serg. & R. 361, 16 
AmD 577; Stoever v. Stoever, 9 Serg. 
& R. 434; Murray v. McCarthy, 3 Pa. 
Cas. 383, 6 A 248; Gubbings v. Har- 
r, 7 Phila. 276. ; : 
Penn. = Blizzard v. Craigmiles, 7 
Lea 693; Hammonds v. Hopkins, 3 
2. DAD. 
Peet” ehaokes v. Wills, 69 Tex. 109, 
5 SW 675; Baxter v. Dear, 24 Tex, 17, 
76 AmD 89; Turner v. Cochran, 30 
Tex, Civ. A. 549, 70 SW 1024. 
Vt.—Reynolds v. Scott, Brayt. Wass 
W. Va.—Hoffman v. Ryangg 21 Ww. 
Va. 415. ‘ 
Wis.—Brinkman v. Jones, oo) Wis. 
498; Plato y. Roe, 14 Wis. 453; Knowl- 
ton v. Walker, 13 Wis. 264; Second 
Ward Bank v. Upmann, 12 Wis. 499. 
See Rivera v. Miranda, 10 Porto 
Rico 224 (although a private docu- 
ment acknowledged in court has the 
same force and value as a public one, 
and it may modify or change the pro- 
visions of a contract set out in a pub- 
lic instrument, in so far as the par- 
ties signing the Same are concerned, 
where a public contract of purchase 
and sale of a particular tract of land 
has been executed, _the purchaser 
later executing a private document 
in which it is made to appear that 
the contract of sale shall exist in his 
favor until the vendor shall pay him 
a certain sum of money which he 
had loaned to be used for the im- 
provement of the property, it does 
not change the nature of the first con- 
tract and convert it into a contract 
of loan secured by the property itself, 
nor does it contain the necessary ele- 
ments to Cia) a a sale with a re- 
emption clause). 
: fal Tilustrations.—(1) A bond 
given by the grantee three years 
after the delivery of the absolute 
deed, conditioned to reconvey to the 
grantor the same land, does not con- 
stitute an instrument of defeasance 
and thereby render the conveyance a 
mortgage. Stowe v. Merrill, 77 Me. 
550, 1 A 684. (2) And so an acknowl- 
edgment under seal, made by the 
grantee more than a year after the 
execution of the deed, that he held 
the land as security for a note, and 
that after payment of the note he 
had no further right to the land, does 
not prove the deed a mortgage, where 
it is not shown that the acknowledg- 
ment was made under an agreement 
entered into at the time of the ex- 
ecution of the deed. Waters vy. Crab- 
tree, 105 N. C. 394, 11 SE 240.. (3) On 
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But 


the other hand it is said that the 
lapse of one day between the execu- 
tion of a deed’ and the execution of 
an agreement for a reconveyance is 
not sufficient to deprive the transac- 
tion of the character of a mortgage. 
Gubbings v. Harper, 7 Phila. (Pa.) 
276. (4) And a deed and defeasance 
may constitute a mortgage, although 
defeasance was made one hour after 
deed and nothing had been said about 
it before that time. Sebree. v. 
HS sc 104 SW 781, 31: KyL 
6 


[b] A counter letter, made twenty- 
three years after an act of. sale, 
which act has been acted upon by 
both parties to the act, in the prop- 
erty involved, and evidently made for 
the purpose of defeating plaintiffs in 
the litigation, comes too late to be of 
Service to the parties to the counter 
letter, where other persons have 
acquired interests in the property in- 
volved. Karcher v. Karcher, 138 La. 
288, 70 S 228. 

[c] Date of acknowledgment.—A 
deed dated July 20, and a bond for 
reconveyance dated July 30, both 
being acknowledged July 31, were 
concurrently executed as parts of one 
and the same transaction. Lentz v. 
Martin, 75 Ind. 228. 

41. Blaney v. Bearce, 2 Me. 132; 
McIntier v. Shaw, 6 Allen (Mass.) 
83; Newhall v. Burt, 7 Pick. (Mass.) 
157; Harrison vy. Phillips Academy, 12 
en 456; Haines v. Thomson, 70. Pa. 

42. McIntier v. Shaw, 6. Allen 
(Mass.) 83; Newhall v. Burt, 7 Pick. 
(Mass.)} 157; Harrison v. Phillips 
Academy, 12 Mass. 456; Haines v. 
Thomson, 70 Pa. 434. See Kraemer 
v. Adelsberger, 122 N. Y. 467, 25 NE 
859 (the fact that a deed absolute, 
which is claimed to be a mortgage, is 
dated eleven days, and recorded ten 
days, before the date of the instru- 
ment of defeasance, only raises a pre- 
sumption that it was* delivered be- 
fore recording; and where a referee 
has found as a fact that the defeas- 
ance was executed “on or about the 
date of delivery,’ the two instru- 
ments must be read together), 

[a] Thus, where a deed and al- 
leged .defeasance are. of different 
dates, and in the latter there is a re- 
cital that they were delivered the 
same day, evidence to explain the 
discrepancy is admissible. Haines v. 
Thomson, 70 Pa. 434. 

43. Ala.—Cosby vy. Buchanan, 81 
Ala. 574, 1 S 898. 

Ark.—Scott v. Henry, 13 Ark. 112. 

Cal.—Sears v. Dixon, 33 Cal. 326; 
Chapman v. Hicks, 41 Cal. A. 158, 182 
P 336. ‘ 

Mass.—Lovering v. Fogg, 18 Pick. 
540. 

Minn.—Lundeen vy. 161 
Minn, 391, 201. NW 623, 


Nyborg, 
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a mortgage, although such a bond is afterward 


[§ 85] 3. Agreement to Give Defeasance. A mere 
promise or agreement to give a defeasance, if made 
at the time of the execution of the deed, and not 
performed, will not make the transaction a mort- 
gage.*° But if the grantee gives such a promise be- 
fore the making of the deed, and evades its per- 
formance after receiving his deed, equity will relieve 
against the fraud and enforce the agreement,*? or 
the grantor may resort to law, and maintain an 
action to recover the value of the premises.** 

[§ 86] 4. Agreement or Bond to Reconvey—a. 
When Equivalent to a Mortgage. 
rule that a deed of land, absolute and unconditional 
on its face, but intended only as security for a debt 
and accompanied by a contemporaneous agreement 
or bond, on the part of the grantee, to reconvey the 
property to the grantor on payment or satisfaction 
of the debt, is a mortgage, and not an absolute or 
conditional sale.*® It is not material to the charac- 


It is a general 


N. Y.—Kraemer v. Adelsberger, 122 
Nv Y.0.467,. 25. NE 859 o[reve 55 2 Nw -¥. 
Super. 246, 13 NYSt 265]; Doty: v. 
BI Loo 133 App. Div. 106, 117 NYS 


N. C.—Waters v. Crabtree, 105 N. 
C, 394, 11 SE 240. 

Pa.—Reitenbaugh v. Ludwick, 31 
Pany L31¢ ; 

Compare Moore v. Hopkins, 84 Kan, 
469, 114 P 1066 (holding that, where 
a warranty deed is executed and de- 
livered to secure the payment of serv- 
ices to be thereafter rendered by the 
grantees for the grantor, and where, 
after the completion of such services, 
there is a disagreement as to the sum 
to be paid therefor, and the grantees, 
on the demand of the grantor, ex- 
ecute an instrument of defeasance re- 
citing that the deed was given to se- 
cure the payment of a specified sum, 
being the amount claimed by them, 
and tenders it to the grantor, who, 
without duress, and with full knowl- 
edge of the contents thereof and of 
All the facts, accepts and records the 
instrument, such acceptance is an ac- 
ceptance of the instrument as a whole 
with all the recitals therein, and 
that the deed and instrument of de- 
feasance constitute one complete 
written contract which supersedes the 
previous oral contract). 

[a] Rule Applied.icmWhere owner 
gave an absolute deed of the land to 
a creditor, with notice of such a con- 
tract, upon his agreeing, verbally, to 
execute a bond to reconvey the same 
on receiving payment of the debt, the 
subsequent execution of the bond re- 
lated back, so that as between the 
parties themselves the deed and bond 
constituted a mortgage. Lovering v. 
Fogg, 18 Pick. (Mass.) 540, 

44. State First Nat. Bank | v 
Ashmead, 23 Fla. 379, 2 S 657, 665 
Nicolls v. McDonald, 101 Pa. 514 
Umbenhower v. Miller, 101 Pa, 71, 

45. Lund v. Lund, 1 N. H. 39, 8 
AmD 29. 

46. Chapman v. Ogden, 30 Tl. 515; 
Lund v. Lund, 1 N. H. 39, 8 AmD 295 
Palmer v. Rotary Realty Co., 109 
Misc. 431, 178 NYS 813, 815 [aff 193 
App. Div. 887 mem, 182 NYS 941 mem, 
and. cit Cyc]. z 

47. Peck v. Baldwin,: 1 Root 
(Conn.) 455; Butcher v. Stultz, 60 
Ind. 170; Palmer v. Rotary Realty 
Co., 109 Misc. 431, 178 NYS 813, 815 
{aff 193 App. Div. 887 mem, 182 NYS 
941 mem, and cit Cyc]. 

48. Long v. Woodman, 65 Me, 56. 

49...U, S.—Teal v. Walker, 111°-U. 
S. 242, 28 Li. ed. 415;. Davis v. Harri- 
son, 240! Fed. 97, 153°CCA~133:: Dow 
v. Chamberlin, 7 F. Cas. No. 4,037, 5 
McLean 281; Flagg v. Mann, 9 F. Cas: 
No. 4,847, 2 Sumn. 486. 

Ala. 


Ala.—Parmer v, Parmer, 88 
Ark.—Sherrer y, Harris, 13. SW: 730, 


545, 7 S 657. 
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ter of the transaction whether the consideration for | the conveyance is a preéxisting debt, or advances 


Cal.—First Federal Trust Co. Vv. 
Sanders, 192 Cal. 194, 219 P 440; Ma- 
lone v. Roy, 134 Cal, 344, 66 P 313; 
Booth v. Hoskins, 75 Cal. 271, 17 P 
225; Daubenspeck v. Platt, 22 Cal. 
330. 

Colo.—Walker v, Tiffin Gold, etc., 
Min. Co., 2 Colo. 89; Borcherdt v. Fa- 
vor, 16 Colo. A. 406, 66 P 251. 

Conn.—Mills v. Mills, 26 Conn. 213, 
French v. Lyon, 2 Root 69. 

Del.—Moore v. Dawson, 13 Del. Ch. 
98, 115 A 589. 

Ida.—Wilson v. Thompson, 4 Ida. 
678, 43 P 557; Kelley v. Leachman, 2 
Ida. (Hasb.) 1112, 29 P 849. : 

Ill.—De Voigne v. Chicago Title, 
ete., Co., 304 Ill. 177, 136 NE 498; 
Williams v. Williams, 270 Ill. 552, 110 
NE 876; Linkemann v. Knepper, 226 
Ill. 473, 80 NE 1009; Helberg v. Schu- 
mann, 150 Ill. 12, 37 NE 99, 41 AmSR 
339; Jackson v. Lynch, 129 Ill. 72, 21 
’ NE 580, 22 NE 246, Tennery v. Nichol- 
son, 87 Ill. 464; Carr v. Rising, 62 
Tll. 14; Parmelee v. Lawrence, 44 Ill. 
405; Snyder v. Griswold, 37 Ill. 216; 
Preschbaker v. Feaman, 32 Ill. 475; 
Miller v. Thomas, 14 Ill. 428; Swail 
v. Seed, 224 Ill. A. 592; Bane -v, 
Pritchett, 223 Ill. A. 617; Denkman v. 
Newbanks, 220 Ill. A. 515; Threewit 
v. McFall, 196 Ill. A. 609; Barlow v. 
Cooper, 109 Ill. A. 375; Johnson v. 
Prosperity Loan, etc., Assoc., 94 Ill. 
A. 260; Tedens v. Clark, 24 Ill. A. 
510. 

Ind.—Lentz v. Martin, 75 Ind. 228; 
Heath v. Williams, 30 Ind. 495; Cras- 
sen v. Swoveland, 22 Ind. 427; Cross 
v. Hepner, 7 Ind. 359; Watkins v. 
Gregory, 6 Blackf. 113; Harbison v. 
Lemon, 3 Blackf. 51, 23 AmD 376; 
Wysong v. Sells, 44 Ind. A. 238, 88 
NE 954; Beidelman v. Koch, 42 Ind. 
A. 423, 85 NE 977. 

Iowa.-—McGuire v. Halloran, 182 
Iowa 209, 160 NW 363, 165 NW 405; 
People’s Nat. Bank v. Maxson, 168 
Iowa 318, 150 NW 601; McRobert v. 
Bridget, 168 Iowa 28, 149 NW 906; 
Fort v. Colby, 165 Iowa 95, 144 NW 
393; Kinkead v. Peet, 137 Iowa 692, 
114 NW 616; Radford v. Folsom, 58 
Iowa 473, 12 NW 536; Brush v. Pe- 
terson, 54 Iowa 243, 6 NW 287; Scott 
v. Mewhirter, 49 Iowa 487; Clinton 
Nat. Bank v. Manwarring, 39 Iowa 
281; Caruthers v. Hunt, 18 Iowa 576; 
Montgomery v. Chadwick, 7 Iowa 114. 

Kan.—Gilmore v. Hoskinson 98 
Kan. 86, 157 P 426; Karmers’, etc., 
Bank v. Kackley, 88 Kan. 70, 127 P 
539; Hays City First Nat. Bank v. 
Edwards, 84 Kan. 495, 115 P 118; 
Calhoun v. Anderson, 78 Kan. 746, 98 
P. 274; Overstreet v. Baxter, 30 Kan. 
55, 1 P 825. 

Ky.—Watkins v. Wallrce, 206 Ky. 
264, 267 SW 1838; Lunsford v. Colwell, 
199 Ky. 326, 250 SW 9938; Davis. v. 
Clifton, 145 Ky. 1738, 140 SW 161; 
Scholl v. Hopper, 134 Ky. 83, 119 SW 
770; Edgrinton v. Harper, 3 J. J. 
Marsh, 353, 20 AmD 145; Skinner y. 
Miller, 5 Litt. 84; Spicer v. Holbrook, 
66. SW .180, 28 KyL 1812; Frey v. 
Campbell, 3 SW 368, 8 KyL 772. 

La.—Butler v. Marston, 145 La. 41, 
81 S 749. 

Me.—Snow v. Pressey, 82 Me. 552, 
20 A 78; Bunker v. Barron, 79 Me. 62, 
8 A 253, 1 AmSR 282; Knight v. Dyer, 
57 Me. 174, 99 AmD 765; Brown v. 
Holyoke, 53 Me. 9; Smith v. Mon- 
mouth Mut. F. Ins. Co., 50 Me. 96; 
Mills v. Darling, 43 Me. 565; Shaw v. 
Erskine, 43 Me. 371; Purrington v. 
Pierce, 38 Me. 447; McLaughlin v. 
Shepherd, 32 Me. 1438, 52 AmD 646; 
Blaney v. Bearce, 2 Me. 132. 


vn anon v. Dodge, 52 Md. 
483. 

Mass.—Burns v. Hunnewell, 217 
Mass. 106, 104 NE 494; Gaffney v. 


Hicks, 131 Mass. 124; Murphy v. Cal- 
ley, 1 Allen 107; Bayley v. Bailey, 5 
Gray 505; Waters v. Randall, 6 Metc. 
479; Marden v. Babcock, 2 Metc. 99; 
Nugent v. Riley, 1 Metc. 117, 35 AmD 
355; Eaton v. Green, 22 Pick. 526; 


Lanfair v. Lanfair, 18 Pick. 
Flagg v. Mann, 14 Pick. 467; Bodwell 
v. Webster, 13 Pick. 411; Newhall v. 
Burt, 7) Pick. ‘157; Stocking: v.\‘Mair- 
child, 5 Pick. 181; Rice ‘v. Rice, 4 
Pick. 349; Eaton v. Whiting, 3 Pick. 
484; Scott v. McFarland, 13 Mass. 
309; Harrison v. Phillips Academy, 12 
Mass. 456; Carey v. Rawson, 8 Mass. 
159; Taylor v. Weld, 5 Mass. 109; 
Holbrook y. Finney, 4 Mass. 566, 3 
AmD 248; Erskine v. Townsend, 2 
Mass. 493, 3 AmD 71. 

Mich.—Farr v. Childs,. 204 Mich. 
19, 169 NW 868; Maginn v. Cashin, 
196 Mich. 221, 162 NW 1009, Perry 
v. Miller, 164 Mich. 429, 129 NW 
721; Restrick Lumber Co. v. Wy- 
rembolski, 164 Mich. 71, 128 NW 
1083; Clark v. Landon, 90 Mich. 83, 
51 NW 3857; Jeffery v. Hursh, 58 
Mich. 246, 25 NW 176, 27 NW 7; 
Ferris v. Wilcox, 51 Mich. 105, 16 NW 
252, 47 AmR 551; Enos v. Sutherland, 
11 Mich. 538; Batty v. Snook, 5 Mich. 
231; Swetland v. Swetland, 3 Mich. 
482. 

Minn.—Lundeen v. Nyborg, 161 
Minn, 391, 201 NW 623; Mason v. 
Fichner, 120 Minn. 185, 1389 NW 485; 
Butman v. James, 34 Minn. 547, 27 
NW 66; Benton vy. Nicoll, 24 Minn. 
221; Archambau v. Green, 21 Minn. 
520; Weide v. Gehl, 21 Minn. 449; 
Hill v. Edwards, 11 Minn. 22. 

Miss.—Williams v. Butts, 124 Miss. 
661, 87 S 145. 

Mo.—Sharkey v. Sharkey, 47 Mo. 
543; Tibeau v. Tibeau, 22 Mo. 177; 
Heck v. Watkins, (A.) 183 SW 351. 

Mont.—Grogan v. Valley Trading 
Co., 30 Mont. 229, 76 P 211. 

Nebr.—Nelson vy. Atkinson, 37 
Nebr. 577, 56 NW 313; Webb v. Hosel- 
ton, 4 Nebr. 308, 19 AmR 6388. 

N. J.—Merritt v. Brown, 19 N. J. 
Eq. 286 [mod on other grounds 21 N. 
J. Eq. 401]; Venderhaize v. Hugues, 
13 N. J. Eq. 244; Kintner v. Blair, 8 
N. J. Eq. 485; Cornell v. Pierson, 8 N. 
J. Eq. 478; Van Wagner v. Van Wag- 
ner, 7 N. J. Eq. 27; Ackerman vy. Be- 
grisch, (Ch.) 50 A 673. 

N. Y.—Mooney v. Byrne, 163 N. Y. 
86, 57 SE 163; New York Mut. L. Ins. 
Co. v. Nicholas, 144 App. Div. 95, 128 
NYS 902;. Doty v. Norton, 133 App. 
Div. 106, 117 NYS 793; Goetting v. 
Weber, 71 App. Div. 503, 75 NYS 890; 
Draper v. Draper, 71 Hun 349, 24 NYS 
1127; Hoschke v. Hoschke, 42 Misc. 
125, 85 NYS 1006; Dickey v. Goertner, 
146 NYS 264; Peterson v. Clark, 15 
Johns. 205; Brown v. Bement, 8 
Johns. 96; Jackson v. Green, 4 Johns. 
186; Dey v. Dunham, 2 Johns. Ch. 
Scie on other grounds 15 Johns. 
, N. C.—Watkins v. Williams, 123 
N. C. 170, 31 SE 388; Poston v.. Jones, 
122 N. C. 536, 29 SE 951; Robinson v. 
Willoughby, 65 N. C, 520. 

N. D.—Sherwin v. American Loan, 
etc., Co., 42 N..D. 389, 173 NW 758; 
Smith v. Hoff, 23 N. D. 37, 185 NW 
772, AnnCas1914C 1072. 

Pi Ge ee a lhe v. Stewart, 17 Oh. 

6. 

Okl.—Beindorf v. Thorpe, 90 Okl. 
191, 202 P 475; McKean v. McLeod, 
81 Okl.' 77, 196’ P 935; Worley v. Car- 
ter, 30 Okl. 642, 121 P 669; Weiseham 
v. Hocker, 7 Okl. 250, 54 P 464. 

Or.—Hurlburt vy. Chrisman, 100 Or. 
188, 197 P 261; Angus v. Holbrooke, 
87 Or. 543, 170 P 1179; Raski v. Wise, 
56 Or, 72, 107 P 984; Wollenberg v. 
Minard, 37 Or. 621, 62 P 532. 

Pa.—Huston v. Regn, 184 Pa. 419, 
39 A 208; Helfenstein’s Est., 135 Pa. 
293, 20 A 151; Pearce v. Wilson, 111 
Pa. 14, 2 A 99, 56 AmR 248; McClur- 
kan v. Thompson, 69 Pa. 305; Kellum 
vs Smith; 033. Pai (158s “Wilsomiv, 
Shoenberger, 31 Pa. 295; Brown v. 
Nickle, 6 Pa. 390; Kelly v. Thompson, 
7 Watts 401; Jaques v. Weeks, 7 
Watts 261; Kerr vy. Gilmore, 6 Watts 
405; Colwell v. Woods, 3 Watts 188, 
27 AmD 345; Friedley v. Hamilton, 
17 Serg. & R. 70, 17 AMD 638; Stoever 


299;,v. Stoever, 9 Serg. & R. 434; Dimond 


v. Enoch, Add. 356; Gubbings v. Har- 
per, 7 Phila. 276. 


Philippine.-—Olino v. Medina, 13 
Philippine 379. 
S."C.=Mason’ vy. Finley, 129 Sic. 


367, 124 SE 780; Stackhouse, v. Con- 
erly, 110 S. C. 161, 96 SE 255; Hamil- 
ton v. Hamer, 99 S. C. 31, 82 SE 997; 
Brickle v. Leach, 55 S. C. 510, 33 SE 
720; Campbell v. Linder, 50 S. C. 169, 
27 SE 648. 

S. D.—Wilson v. McWilliams, 16 S. 
D. 96, 91 NW 453. 

Tenn.—Hammonds v. Hopkins, 3 
Yerg. 525; Bowman v. Felts, (Ch. A.) 
42 SW 810. 

Tex.—Moores v. Wills, 69 Tex. 109, 
5 SW 675; Baxter v. Dear, 24 Tex. 
17, 76 AmD 89; Zamora v, Vela, (Civ. 
A.) 202 SW 215; Hume vy. Le Compte, 
(Civ. A.) 142 SW 934; Williams v. 
Chambers, Roy & Co., Ltd., (Civ. A.) 
26 SW 270. 

Vt.—Herrick v. Teachout, 74 Vt. 
196, 52 A 482; Graham v. Stevens, 34 
Vt. 166, 80 AmD 675; Davis v. Hem- 
enway, 27 Vt. 589; Reynolds v. Scott, 
Bray tii. 


Va.—Eeggleston v. Eggleston, 127 
Va. 334, 103 SE 603. 
Wash.—Miesen v. Motter, -115 


Wash. 49, 196 P 659; Thorne v. Joy, 
15 Wash. 88, 45 P 642. 

W. Va.—Mankin v. Dickinson, 76 
W. Va. 128, 85 SE 74, AnnCas1917D 
Sree Davis v. Demming, 12 W. Va. 

6. 

Wis.—Falbe v. Caves, 151 Wis. 54, 
138 NW 87; Wells v. Scanlan, 124 
Wis, .229,, 102 NW, 571;  Wolf< wv: 
Theresa Village Mut. F. Ins. Co., 115 
Wis. 402, 91 NW 1014; Yates v. 
Yates, 21 Wis. 473; Plato v. Roe, 14 
Wis. 453; Second Ward Bank v. Up- 
mann, 12 Wis. 499. 

Eng.—Waters v. Mynn, 14 Jur. 341. 

Ont.—Rose vy. Hickey, 3 Ont. A. 
309; Burr v. Bullock, 2 OntWR 428; 
Livingston v. Wood, 27 Grant Ch. 515; 
Fink v. Patterson, 8 Grant Ch. 417; 
Bostwick v. Phillips, 6 Grant Ch. 427. 

[a] fusal to accept ordinary 
mortg’ .—Where at the same time 
a deed is made the grantee executed 
a contract to reconvey upon the pay- 
ment of an existing debt owing by 
the grantor, the transaction is in 
effect a mortgage, notwithstanding 


the grantee takes possession and re- 


fuses to accept an ordinary mortgage, 
giving as a reason that he does not 
wish to be at the expense of a fore- 
closure in case of a default. Wis- 
molt v. Simmons, 77 Kan. 622, 95 P 

[b] Not a mortgage at law.— 
Where an absolute conveyance of 
land was made as security for the 
payment of money, the grantee giving 
a bond to reconvey, the contents of 
which, however, were not shown, it 
was held that, although in equity the 
deed might be treated as a mortgage, 
it could not be so treated at law. 
Farley v. Goocher, 11 Iowa 570. 

{c] Sale with right to redeem.— 
An agreement by which a creditor, 
who has bought his debtor’s property, 
stipulates to reconvey it to the 
debtor, on condition that the latter 
pay a certain price within a certain 
time, is a sale with the right to re- 
deem; and, if the debtor fails to pay 
the price in accordance with the terms 
of such contract, his right of redemp- 
tion will be forfeited, and the title 
of the property will vest absolutely in 
the purchaser. Soulié v. Ranson, 29 
La. Ann, 161; Carter v. Williams, 23 
La. Ann, 281. 

[ad] In Georgia, by statute, an ab- 
solute deed intended as security and 
a title bond do not constitute a mort- 
gage but an absolute conveyance with 
a right of repurchase. Woodward v. 
Jewell, 140 U. S. 247, 11 SCt 784, 35 
L. ed. 478; New England Mortg. Se- 
curity Co. v. Tarver, 60 Fed. 660, 9 
CCA 190; Cross v. Citizens’ Bank, 
ete., Co., 160 Ga. 647, 128 SE 898; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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to be made in the future, or an assumption by the 
grantee of specified debts of the grantor to third 
persons,°° or how the secured debt is to be repaid, 
whether by annual or other installments,*! or by the 
usufruct of the property, the grantee being put in 
possession and allowed to apply the net profits in ~ 
payment of the debt,°? or even by the appropriation 
of specific portions of the land to the reimburse- 
ment of the grantee for the amount paid in liquida- 
tion of specific debts of the grantor assumed by the 
former as a part of the transaction.5? Neither is the 
character of the transaction altered by the reserva- 
tion of a right to sell the whole or a part of the 
property to third persons, either on behalf of the 
grantor,°* or of the grantee,®> or by the fact that 
one of the notes for which the conveyance was made 
as security did not mature until after the time fixed 
by the agreement for reconveyance,®® or that the 
agreement provided for a conveyance to a third per- 
son upon his payment of the debt due the grantee,5” 
although it has been held that an agreement that 
the grantee will not convey the premises within a 
specified time without the consent of the grantor 


Williamson v. Orient Ins. Co., 100 Ga. 
791, 28 SE 914; Walker v. Quitman 
Bank, 100 Ga. 88, 26 SE 84; Pirkle v. 
Equitable Mortg. Co., 99 Ga. 524, 28 
SE 34; Brice v. Lane, 90 Ga. 294, 15 
SE 823; Thaxton v. Roberts, 66 Ga. 
704; Allen v. Frost, 62 Ga. 659; Gib- 
son v. Hough, 60 Ga. 588; Woodson v. 
Veal, 60 Ga. 562; West v. Bennett, 59 
Ga. 507. 

[e] Mortgagor can make an as- 
sigument of the bond to reconvey by 
indorsement not under seal and de- 


livery. Williams v. Williams, 270 
Tll. 552, 110 NE 876. 
50. Hays v. Carr, 83 Ind. 275; 


Loeb v. McAlister, 15° Ind. A. 643, 41 
NE 1061, 44 NE 378; Waters v. Rig- 
gin, 19 Md. 536. 

51. Kilgour v. Scott, 86 Fed. 39; 
Williams vy. Chambers, Roy & Co., 
dotd., (Dex. ~Civi) A.))° 2672S Ww (270; 
Schierl v. Newburg, 102 Wis. 552, 78 
NW 761. 

[a] Pledge of grantor’s salary. 
A conveyance by a person of his 
homestead, by deed absolute on its 
face, to secure a debt, on condition 
that he shall be employed by the 
mortgagee at a salary, out of which 
the debt shall be paid, whereupon the 
property shall be reconveyed to him, 
is not a conditional sale, but a mort- 
gage of the homestead for debts. 
Williams v. Chambers, (Tex. Civ. A.) 
26 SW 270. 

52, Linkemann v. Knepper, 226 Ill. 
473, 80 NE 1009; Jackson v. Lynch, 
129 Ill. 72, 21 NE 580, 22 NE 246; 
Ferris v. Wilcox, 51 Mich. 105, 16 NW 
252, 47 AmR 551, 

53. Waters v. Randall, 6 Metc., 

F. Cas. 


(Mass.) 479. 

54.. Dow v. Chamberlin, 7 
No. 4,037, 5 McLean 281; Alderson y. 
Caskey, 24 SW 629, 25 KyL 589; Sell- 
ers v. Sellers, (Tenn. Ch, A.) 53 SW 
316. 

55. Thompson v. People’s Bldg., 
ete., Co., 114 Iowa 481, 87 NW 438. 
Compare Robertson v. Moline-Mil- 
burn-Stoddard Co., 106 Iowa 414, 76 
NW 736 (holding that an agreement 
to reconvey was not sufficient to con- 
stitute a mortgage where the grantee 
had an unfettered right to sell the 
property and make a certain applica- 
tion of the proceeds). 

Trust to seil and apply pro- 
ceeds.—An instrument concurrently 
executed by the grantee in a deed 
absolute on its face, stating that the 
deed is taken as security for the 
grantor’s note and that the grantee 
will indorse thereon all moneys re- 
ceived by him from sales of the land, 
and will reconvey the remainder after 
full payment of the note, is not 
merely a mortgage, but creates_a 
trust in the grantee’s favor, and vests 
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as a mortgage.°° 


ern.®? 


the legal title in the grantee during 
the continuance of the trust. Vance 
v. Lincoln, 38 Cal. 586. 

56. Holman v. Mason City Auto 
Co., 186 Iowa 704, 171_ NW 12. 

57. Terwilliger v. Ballard, 64 Fla. 
158, 59 S 244; People’s Nat. Bank v. 
Maxson, 168 Towa 318, 150 NW 601; 
Williams v. Butts, 124 Miss. 661, 87 
S 145; Pardee v. Treat, 18 Hun (N. 
Ftp 298 [rev on other grounds 82 N. 
We 3854: 


58. Duell v. Leslie, 207 Mo. 658, 
106 SW 489. 
59. Shaner v. Rathdrum State 


Bank, 29 Ida. 576, 161 P 90; Sewell v. 
Lovett, 8 Oh. Dée. (Reprint) 157, 6 
CincLBul 63. 

60. See cases infra this section; 
and Hickox v. Lowe, 10 Cal. 197 (an 
absolute deed and an attendant agree- 
ment for a reconveyance upon pay- 
ment of the amount of the considera- 
tion and interest do not of them- 
selves, in the absence of other cir- 
cumstances, create a mortgage, but 
only a defeasible purchase). 

[a] Presumption. — Where the 
grantee gave a lease to the grantor 
containing a provision that he would 
reconvey on payment of a fixed sum 
at a fixed time, such sum being the 
amount of the debt, such a stipula- 
tion did not constitute the deed pre- 
sumptively a mortgage. McGuin v. 
Lee, 10 N. D. 160, 86 NW 714. 

61. See supra § 86. 

62. Ala.—Johnson v. Hattaway, 
155 Ala. 516, 518, 46 S 760 [cit Cyc]. 

Ark.—Snell vy. ‘White, 132 Ark. 349, 
200 SW 1023. ié7 


Cal.—Lamberson v. 
Cale 387, 1s9eP s.r, 
Ida.—Felland v. Vollmer Milling, 
etc., Co., 6 Ida, 120, 53 P 268. 
Tll.—Conkey v. Rex, 212 Ill. 444, 72 
NE 370; Heald v. Wright, io ET 
Pitts v. Cable, 44 Ill. 103. 


Bashore, 


Iowa.—Cullen v. Butterfield, 178 
Iowa 621, 160 NW 125. 
Kan,.—Eckert v. McBee, 27 Kan. 


232. 
Ky.—Charles v. Thacker, 167 Ky. 
835, 838, 181 SW 611 [quot Cyc]. 
La.—Bermudez v. Ibanez, 3 Mart. 


168. 
Mo.—Bailey v. St. Louis Union 
Trust Co., 188 Mo. 483, 87 SW 1008. 


N. J.—Papsco v. Novak, 123 A 926 
[aff 94 N. J. Eq. 642, 121 A 518]. 

N. Y.—Braun. v. Vollmer, 89 App. 
Div. is 85 NYS 319; Bowery Sav. 
Bank v. Belt, 66 Hun 57, 20 NYS 746; 
Glover v. Payn, 19 Wend. 518. 

N. C.—Gorrell v, Alspaugh, 120 N. 
(oP Se 27 SE 85: 

D.—McGuin v. Lee, 10 N. D. 160, 

86 NNW 714; Devore vy. Woodruff, 1 
N. D. 148, 45 NW 701. 

Oh.—Bates v. Sherwood, 24 Oh, Cir. 


[41 C.J.] 325 


and that, if the grantor within that time shall find 
a purchaser, the grantee will convey on receiving 
the amount with interest for which the land had 
been conveyed to him, does not constitute a mort- 
gage.°S But an agreement to reconvey must be clear, 
satisfactory, and honest, to secure its enforcement 
as against a deed absolute on its face, and must be 
supported by a sufficient consideration.®® 

{§ 87] b. When Not a Mortgage. 
cution of a deed absolute on its face and of a bond 
‘for a reconveyance of the premises upon certain 
conditions does not of itself stamp the transaction 


The mere exe- 


That character attaches to it only 


when it was intended as a form of security for a 
debt or loan,*! and if it is shown that the parties 
intended an absolute sale of the property with a 
mere right to repurchase, that intention must gov- 
Such intention may be manifested on the 
face of the papers, or inferred from cireumstances.®* 
If the agreement for reconveyance expressly recites 
that the transaction is not intended as a mortgages 
this is conclusive.** 
ration, the test must be found in the character of 


In the absence of such a decla- 


Ct TAG, 

Or.—Wilhelm v. Woodcock, 11 Or. 
518) 5 P2202% 

Pa. —Haines vy. Thomson, 70 Pa. 
434; Pennsylvania L. Ins. Co. v. Aus- 


tin, 42 Pa. 257; Callahan’s Est., 13 
Phila, 391. 
Philippine.-—Buencamino v. Viceo, 


13 Philippine 97. 

S. C—Mason v. Finley, 129 S. C. 
367, 124 SE 780; Reid v. Gambill, 125 
SUC, 187, 118 SE 308. 

Tex.—Goodbar Vv: Bloom,,, .43:. Tex; 
Civ. A. 434, 96 SW 657; Pumilia vy. De 
George, (Civ. A.) 74 SW 813. 

Wash. —Dignan vy. Moore, 8 Wash. 


312, 36 P 146. 

Wyo. —Baldwin v. McDonald, 24 
Wyo. 108, 156 P 27. 

Ont.—Doe v. Roe, 5 U. C. Q. B. O. 
S. 484, 

Compare Inman v Rynearson, 167 
Ark. 238, 267 SW 576 (holding that, 
where a contract for reconveyance of 
land to the grantor on payment of a 
specified sum required him to pay 
taxes or forfeit all rights thereunder, 
and, in an action by the grantee to 
confirm his title, the ‘grantor made 
no objection to the form of the de- 
cree vesting the title to the lands and 
lots in appellee instead of decreeing 
a foreclosure sale of the land to 
satisfy the indebtedness, the failure 
so to pay abrogated the contract, 
which required grantee to procure a 
loan and apply part to the grantee’s 
debt, and pay part to the grantor). 

[a] A, deed by the buyers of land 
back to the seller and his contract 
to reconvey upon payment of the pur- 
chase price, may be executed under 
such circumstances that they will 
not constitute a mortgage. Baldwin 
Me McDonald, 24 Wyo. 108, 156 P 


{e 

[b] Real redemption sale.— Where 
a debtor, in consideration of a third 
person’s arranging with the creditor 
to pay the debt, executed in favor of 
the third person a deed in the ordi- 
nary form purporting to convey his 
undivided interest in land for a re- 
cited consideration, and the third 
person agreed to reconvey, retaining 
mineral rights if the debtor paid him 
within’ a specified time, there was a 
real redemption sale, and not a mere 
security, it not being clear that the 
price was not inadequate. Butler v. 
Marston, 145 La. 41, 81 S 749. 

63. See cases passim this section. 

64. Vance v. Anderson, 113 Cal. 
532, 45 P 816; Miracle v. "Stone, 190 


Ky. 610, 227 SW 1011, 1014 [quot 
Cy¥ols Charles Vv. Thacker, 167 Ky. 
835, 838, 181 SW 611 [quot Cye}]. 


Compare Connor v. Connor, 59 Fla. 
467, 52 S 727 (holding that, while an 
express provision that a contract to 
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the consideration.®® 


reconvey is not to be regarded as an 
evidence that the conveyance was in- 
tended as a mortgage may _ be of con- 
trolling force if it is consistent with 
‘the entire transaction, yet, if it is 
not in harmony with all of the facts 
and circumstances showing the in- 
tention of the parties, the express 
provision that it is intended to be a 
sale, and not a mortgage, does not 
-determine the matter). 


65. See cases infra notes 66-70. 

66. See cases infra note 6744; and 
supra § 86. 

67. .U. S.—Wallace v. Johnstone, 


129 U. S.°58, 9° SCt"243, 32. L. ed: 619; 
Cal.—Sears v. Dixon, 33 Cal. 326. 
Ill—Bearss v. Ford, 108 Ill. 16; 

Hickey v. Barrett, 212 Il]. A. 86. 
Towa.—Greff v. Hobbs, 159 NW 429; 

Chandler y. Chandler, 76 Iowa 574, 

41 NW 319. 

Ky.—Miracle v, Stone, 190 Ky. 610, 
227 .SW, 1011, 1014. [quot .,Cye]; 
Charles v. Thacker, 167 Ky. 835, 838, 
181. SW 611 [quot Cyc]; Allen: v. 
Brown, 62 SW 726, 23 KyL 217. 

Mich.—Gogarn v. Connors, 188 
Mich. 161, 153 NW 1068; Reed v. 
Bond, 96 Mich. 134, 55 NW 619. 

Mont.—Elling v. Fine, 53 Mont. 481, 
164 P 891, AnnCas1918C 752; Gassert 
V., Bogk, -7 Mont. 585,-.19 Pa, 2384, 1 
LRA 240. 

N. D.—Miller v. Smith, 20 N. D. 96, 
126 NW 499. 

Wash.—Neeson v. Smith, 47 Wash. 
BSO poe baglod, 

; Jeffries v. Charlton, 74 N. J. 

. 430,.70, A 145 .[rev..on- other 

grounds 72 N. J.:Eq. 340, 65 A 711]. 
6s. Ala.—Thromas v. Livingston, 

155 Ala. 546, 46 S 851. 

Ark.—Snell vy. White, 132 Ark. 349, 
200 SW 1023. 

Cal.—Woods v. Jansen, 130 Cal. 200, 
62 P 473. 


Ida.—Shaner v. Rathdrum State 
Bank, 29 Ida. 576, 161 P 90. 

Iowa.—Cullen v. Butterfield, 178 
Iowa 621, 160 NW 125. 

Ky.—Charles v. Thacker, 167 Ky. 


835, 838, 181 SW 611 [quot Cyc]. 
“ N. Y¥.—Randall v. Sanders, 87 N. Y. 


578. 

Or.—Angus v. Holbrooke, 87 Or. 
543, £70 P1179, 

Tex.—Rotan Grocery Co. v. Turner, 
46 Tex. Civ. A. 534, 102 SW 932. 

See Reid v. Gambill, 125 S. C. 187, 
118 SE 308 (the grantee’s agreement 
to release the grantors from the gen- 
eral warranty was decisive against 
the contention that the transaction 
was a mortgage, aS Such an agree- 
ment could have no effect ca grantor’s 
obligation to pay the debt if it still 
existed). 

69. Olino v. Medina, 13 Philippine 
3879 (where it is uncertain whether a 
transaction constituted a contract of 
sale of a certain parcel of land with 
the right of repurchase, or one of 
loan of a sum of money secured by 
the land in question, for the deter- 
mination of the controversy, it can 
be held that it was that of a loan, 
inasmuch as this finding is better 
Supported by the evidence of record, 
and gives rise to a lesser transmis- 
sion of rights and interests). } 


If it is a debt which the grantor 
is bound to pay, which the grantee might collect 
by proper proceedings, and for which the deed of 
the land is to stand as security, the transaction is 
a mortgage;*®* but if it is entirely optional with 
the grantor to pay the money and receive a recon- 
veyance or not to do so, he has not the rights of a 
mortgagor, but only a privilege of repurchasing the 
property,°* although such a result will not flow from 
the fact that in the body of the instrument it is 
called an ‘‘option’’ when it seems clear that it is’ 
really an agreement to convey.®7% And if it appears 
that the deed was accepted in payment and satisfac- 
tion of an existing debt, the agreement for a recon- 
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70. Maxwell v. Herzfeld, 149 Ala. 
67, 42 S 987 (upon the principle that, 
where the instrument, if construed to 
be a mortgage, will become void and 
operate to promote injustice by iosing 
to the grantee his money paid for the 
land, and of restoring to the grantor 
property without an honest return of 
the money actually received by him, 
and for the security of which such 
property was conveyed, the inclina- 
tion of a court of equity, in the case 
of doubt, will be to regard such a 
transaction as a conditional sale, and 
not a mortgage). 

= . S—Wallace v. Johnstone, 
129 U. S. 58, 9 SCt 243, 32 L. ed. 619; 
Peugh v. Davis, 96 U. S. 332, 24 L. ed. 
7175; Sprigg v. Mt. Pleasant Bank, 14 
Pet. 201, 10 L. ed, 419; Franceschi v. 
Jones, 248 Fed, 849, 161 CCA 3; Sauve 
v. M. L. More Iny. Co., 248 Fed. 642, 
160 CCA 542. 

Ala.—Thomas v. Livingston, 155 
Ala. 546, 46 S 851; West v. Hendrix, 
28 Ala. 226. 

Ark.—Matthews v. Stevens, 163 
Ark. 157, 259 SW 736; Nance v. Polk, 
171 SW 1195; Hays v. Emerson, 75 
Ark. 551,87 SW 1027. 

Cal.— Henley v. Hotaling, 41 Cal. 
22. 

Colo.—Denver Sanitarium, etc., 
Assoc. v, Roberts, 65 Colo. 60, 174 P 
300. 

Conn.—Reading v. Weston, 8 Conn. 
117, 20 AmD 97; Washburn v, Mer- 
rills,,1 Day _139, 2. AmD,59. 

Ga.—McElmurray v. Blodgett, 120 
Ga. 9, 47 SE 531; Felton v. Grier, 109 
Ga. 320, 35 SH 175; Kelley v. Ramey, 
25 Ga. A. 28,102 SH 455. 

Ida.—Shaner y. Rathdrum State 
Bank, 29 Ida. 576, 161 P 90. 

Ill.—Kelly v. Lehmann, 297 Ill. 33, 
130 NE 375; Preschbaker v. Feaman, 
32 111...475. 

Ind.—Raub vy. Lemon, 61 Ind. A, 59, 
108 NE 681. ; 

Iowa.—Greff v. Hobbs, 159 NW 429. 

Kan.—Frankovich y. Weigant, 105 
Kan. 174, 181 P 945; Martin y. Allen, 
67 Kan. 758, 74 P 249. 

Md.—Riggin v. Robinson, 117 Md. 
81, 88 A 143. | 

Miss.—Mason v. Moody, 26 Miss. 
184; Prewett v. Dobbs, 21 Miss. 431. 

Mo.—Bailey v. St. Louis. Union 
Trust Co., 188 Mo. 483, 87 SW 1008; 
ejowe v. Banks, 123 Mo. 672, 27 SW 
347. 

N. J.—Vandegrift v. Herbert, 18 N. 
J. Eq. 466. 

N. Y.—Burnett v. Wright, 135° N. 
Y. 548, 32 NE 253; Braun v, Vollmer, 
89 App. Div. 438, 85 NYS 319; Tibbs v. 
Morris, 44 Barb. 138; Brown v. Dewey, 
2 Barb. 28; Lane.v. Shears, 1 Wend. 
433; James v. Johnson, 6 Johns. Ch. 
417 [rev on other grounds 2 Cow. 
quel) Strong v. Stewart,.4 Johns, Ch. 


N, C.—Waters v. Crabtree, 105 N. 
C. 394, 11 SE 240; King vy. Kincey, 36 
N. C. 187, 836 AmD 40. 

Oh.—Bates vy. Sherwood, 5 Oh. Cir. 
Ct. N. S. 68, 24 Oh. Cir. Ct. 146, 

Okl.—Weiseham v. Hocker, 7 Okl. 
250, 54 P 464. 

Philippine—Cuyugan vy. Santos, 39 
Philippine 970; Osorio y. Cortez, 24 


a. 


‘ 
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veyance on payment of a given sum cannot convert. 
it into a mortgage.°° i 
generally will incline to regard the transaction a 
mortgage®® or not?® depending on which construction 
may do equity between the parties. 

[§ 88] 5. Conveyance with Right to Repurchase. 
Where a deed is made for a consideration paid at 
the time, whether the payment is made in e¢ash or by 
the surrender and satisfaction of a precedent debt, 
an agreement on the part of the grantee to allow 
the vendor to repurchase the property at a future 
day, for the same or an advanced price, does not 
convert the transaction into a mortgage.” 
erally a conveyance of land between parties who do 


In a ease of doubt the court 


Gen- 


Philippine 653; Davis v. Neyra, 24 
Philippine 417; Marasigan v. Moore, 
16 Philippine 354; Mortera vy. Marti- 
nez, 14 Philippine 541; Espiritu v. 
Luis, 5 Philippine 482; Lafont v. Pas- 
casio, 5 Philippine 391; Joaquin v. 
Aragon, 4 Philippine 615. 

Porto Rico.—Monagas vy. Alber- 
tucci, 17 Porto Rico 684. . 

Tex.—Stringfellow v. Braselton, 54 
Tex. Civ, A. 1, 117 SW 204; Kirby v. 
National Loan, ete., Co., 22 Tex. Civ. 
A. 257, 54 SW 1081. 

Vt.—Wright v. Bates, 13 Vt. 341. 

Wash.-—-Kegley ov, Skillman, 68 
Wash. 637, 123 P 1081; Dabney v. 
Smith, 88 Wash. 40, 80 P 199; Reed 
v. Parker, 33 Wash, 107, 74 P 61. 

Wis.—Glendenning vy. Johnston, 33 
Wis. 347. 

Eng.—Dixon v. Parker, 2 Ves. 219, 
28 Reprint 142. 

“A mere option to repay the pur- 
chase money and receive a convey- 
ance of the property will not convert 
an absolute conveyance into a mort- 
gage.” Council v. Bernard, (Ill1.) 
150 NE 272, 276. 

[a] Where intent was to pass 
title, with the privilege of repurchase 
by the transferor, instead of provid- 
ing a mere security for his debts, the 
transfer was not a “mortgage,” not- 
withstanding the partes may also 
have understood that as a result the 
ultimate payment of the debt was to 


be assured. Flynn v. J. M. Radford 
Gro genat Co., (Tex. :Civ. A.) 7174 SW 
[b] Rule not applied.—(1) If a 


debtor assigns his interest in an es- 
tate, receiving contemporaneously 
from the creditor a right to repur- 
chase Such interest, the two instru- 
ments are to be construed together; 
and in the absence of evidence clearly 
establishing that it was intended by 
the parties as a contract of repur- 
chase whereby the indebtedness was 
extinguished, it must be treated as 
a mortgage. -Bennett v. Bennett, 168 
Ill. A. 658. (2) A finding that it was 
agreed that the grantors might re- 
purchase at any time within three 
years on the payment of an indebt- 
edness to the grantee is inconsistent 
with a finding that the deed was not 
given as security. Conover v. Palmer, 
123 App. Div. 817, 108 NYS. 480, 

{c] In Michigan, where the courts 
seem especially disposed to construe 


all such transactions as mortgages, ° 


if that can be done without violence 
to the actual intention of the parties, 
such arrangements have several times 
been held to be mortgages instead of 
conditional sales. Clark y. Landon, 
90 Mich. 83, 51 NW 357; Jeffery v. 
Hursh, 58 Mich. 246, .25 NW 176, 27 
NW 7; Batty v. Shook, 5.Mich. 231. 

[a] “Pacto de retro” (1) statute 
authorizes the registration of instru- 
ments of sale with pacto de retro in 
the registry of property, at the re- 
quest of the person selling the realty, 
under the same conditions and in the 
same manner as mortgages in loan 
contracts secured by mortgage; but 
such law has not considered the lat- 
ter contraet as being the same as that 
of sale with pacto de retro, for the 


Tor later cases, developments and changes in the law See cumulative Annotations, same title, page and note number, - 
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not bear the relation of debtor aud creditor, made 
upon a stipulation that the grantor may repurchase, 
is a conditional sale and not a mortgage,’* but the 
in a contract made col- 


use of the word ‘‘redeem’’ 
laterally with a deed of land is 


imply the existence of a debt and to negative the 


idea of a sale.7% 


[§ 89] 6. Agreement to Account for Surplus on 
Where the grantee of land under a deed 
in fee, at the time of receiving the deed and paying 
‘the stipulated consideration, agrees in writing, as 
part of the transaction, to account to the grantor 
for a whole or a part of the profits which may be 
realized on a sale of the premises, over a stated 
price, such agreement is not inconsistent with the 
vesting of title in the grantee, and does not make 


Resale. 


reason that the two are entirely dif- 
ferent in nature and character. Mor- 
tera v. Martinez, 14 Philippine 541. 
(2) Such a contract is one of sale 
with the right of repurchase. Osorio 
v. Cortez, 24°Philippine 653; Davis v. 
Neyra, 24 Philippine 417; Espiritu v. 
Luis, 5 Philippine 482; Lafont v. 
Pascasio, 5 Philippine 391; Joaquin 
v. Aragon, 4 Philippine 615. (3) 
When the heirs of a person, in 
whose favor a right to redeem the 
thing sold by him had been stipulated, 
agree with a third party to redeem 
the thing sold, the only right which 
the third party acquires by such a 
contract is that of exercising it him- 
self, as though it were also his own 
or he had acquired it by means of 
such contract. Marasigan v. Moore, 
16 Philippine 354. (4) Where the 
vendor has made one or more, partial 
ayments and such payments have 
een accepted by the purchaser, such 
acceptance is incompatible with the 
idea’ of irrevocability of the pur- 
chaser’s title at the expiration of the 
term stipulated for repurchase, and 
the instrument is no longer a venta 
con pacto de retro, but a mortgage. 
Cuyugan v. Santos, 39 Philippine 970. 
(5) Pacto de retro generally see Mod- 
ern Civil Law § 155. 

72. Robinson v. Cropsey, 6 Paige 
(N. Y.) 480; Slutz v. Desenberg, 28 
Oh. St. 371; Wedgworth vy. Pope, (Tex, 
Civ. A.) 196 SW 621. See City Lum- 
ber Co. v. Hollands, 181 Mich. 531, 
148 NW 361 (where property was 
transferred, with an agreement for 
repurchase, in consideration of the 
settlement of the indebtedness of the 
grantor to the grantee, it was not for 
the court to set aside the settiement 
voluntarily entered into and hold the 
transaction a mortgage because a 
mistake was made in regard to some 
of the items that went to make up 
the aggregate). 

[a] Deed from trustee in bank- 
ruptcy.—A deed to defendant from 
plaintiff's trustee in bankruptcy, de- 
fendant paying the price with his own 
money, and. plaintiff not obligating 
himself to repay defendant, but there 
being: only some arrangement that de- 
fendant would deed to him if he did 
repay him, cannot be held a mortgage. 
Greff v. Hobbs, (lowa) 159 NW 429, 

73. Wiggins v- Sheppard, 145 Ga. 
835, 90 SE 56; Bane v. Pritchett, 223 
Ill, A. 617. See Fowler v. Haggins, 
209 Ala. 176, 95 S 816 (whenever a 
written instrument gives to and de- 
clares another has “the right to re- 
deem the tract of land,’ this clearly 
indicates there ,existS between the 
parties an unpaid mortgage debt upon 
the land, or the land is held as se- 
curity for a debt due by one to the 
other). Compare Matthews v. 
Stevens, 163 Ark. 157, 259 SW 736 
(holding that the term “redeem” 
means to repurchase or regain, and 
does not necessarily imply the exist- 
ence of a valid debt owing to the pur- 
ehaser, and not to be alone insuffi- 
cient to make a contract for recon- 
veyance a defeasance). 

74, U. S.—Cadman vy, Peter, 118 U, 
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usually held to 
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the conveyance a mortgage."* 

[§ 90] 7, Agreement to Sell, Pay Debts, and me 
count for Surplus. 
lute deed but with an agreement that the grantée 
shall effect the sale of it, and out of the proceeds 
satisfy an existing debt due to him from the grantor 


If land is conveyed by an abso- 


or repay himself for advances then made to the 


equity.?® 


Sassy GUSCE IS oO dus Cdn cS. 
Ala.—Greil v. Durr, 203 Ala. 644, 


84 S 743. 

Cal.—Schultz v. Mclean, 25 Pa. 
427; Manasse Dinkelspiel, 68 Cal. 
404, 9:9P15 47. 

Ind.—Rogers v. Beach, 115 Ind. 418, 
17 NE 609. 

Iowa.—Bilbo v. Ball, 194 Iowa 875, 
188 NW 753. 

Md.—Bailey v. Poe, 142 Md. 57, 
120 A 242, 

N. Y.—Wilson v. Parshall, 129 N. 


Y. 223, 29 NE 297; Macaulay v. Por- 
ter, 7) NENe 173; Holmes vy. Grant, 8 
Paige 243. 

Or.—Colgan v. Farmers’, etc., Bank, 
59 Or. 469, 106 P 14134, 114 P 460, 
117°P 807; Duclos v. Walton, 21 Or. 
328) 28)P 1; 

Pa.—Moran v. Munhall, 204 Pa. 242, 
53 A 1094. 

Eng.—Heather v. O’Neill, 2.De G. 
+ r 399, 59 EngCh 317, 44 Reprint 
044, 


Compare Gillis v. Martin, 17 N. C. 
470, 25 AmD 729 (holding that a 
memorandum given by the bargainee 
at the time of receiving an absolute 
deed, whereby he stipulated that if 
the land was sold within two years 
he would refund to the bargainor the 
excess received over the purchase 
money, and interest, together with 
the costs of repairs, unexplained and 
without evidence to the contrary, 
makes the deed a mortgage). 

[a] Mere fact that grantor is to 
receive excess of purchase money on 
resale over stated price is not con- 
clusive that absolute deed was _ in- 
tended as a mortgage, where there is 
no obligation on the part of vendor 
to repay the money advanced. 
Bailey v. Poe, 142 Md. 57, 120 A.242, 

[b] Where one joint owner con- 


veyed her interest in the property to |. 


her codOwner at an appraised valua- 
tion, an agreement that, if the pur- 
chaser should thereafter sell the prop- 
erty at a price in excess of the ap- 
raised valuation, he would share with 
the vendor the profit resulting there- 
from, after deducting certain expendi- 
tures, does not make the conveyance 
a mortgage creating a right of fore- 
closure. Howard v. Holmes, 52 App. 
(D.C) 938, 281 Bed, 5977: 

75. Ala.—Robinson vy. Gassoway, 
Se, S 1023; Cannon v. McNab, 48 Ala. 

Conn.—Chiarelli v. 100 
Conn. 686, 124 A 806. 

Ind.—Turpie v. Lowe, 114 Ind. 37, 
£5 ae 834, 

Kan.—Hegwood v. Leeper, 100 Kan. 

379, 164 P 173,.174 [quot Cyc]. 

Ky.—Horn v. Bates, 114 SW 763; 
Trimble v, McCormick, 15 SW 358, 12 


Pentino, 


ey 857; Ogden v. Grant, 6 Dana 
Mass.—Eaton v.. Whiting, 3 Pick. 
484, 
Mich.—Malone v. Danforth, 137 
Mich. 227, 100 NW 445; Bay City 


State Bank vy. Chapelle, 40 Mich. 447, 
Mo.—Constant v. Simon, 303 Mo. 
2038, 259 SW 424. 
N. ¥.—Kraemer v, Adelsberger, 122 
N. Y. 467, 25 NE 859; Farmers’ Loany 


grantor, and also pay other creditors of the grantor, 
and account to the latter for any surplus remaining 
after the payment of such debts and expenses, it is 
generally held that the transaction is in the nature 
of a mortgage, and may be enforced as such in 
But there are some decisions to the effect 
that such a transaction, while it creates a trust, is 
not to be regarded or treated as a mortgage."® 

[§ 91] 8. Agreement That Sale Price Shall Be 


etc., Co. v. Carroll, 5 Barb. 613; 
Palmer v. Gurnsey, 7 Wend. 248. 

Or.—Colgan v. Farmers’, etc., Bank, 
69 Or. 357, 138 P 1070; Colgan v. 
Farmers’, etc., Bank, 59 Or. 469, 106 P 
1134, 114 P 460, 117 P 807; Stephens 
Vv. ‘Allen, 11 Or.’188, 3 P 168. 

Tenn.—McLanahan v. McLanahan, 
6 Humphr. 99; Simpson v. Mitchell, 
8 Yerg. 417. 

Tex.—National Bank v. Lovenberg, 


63 Tex. 506; O’Neill v. O’Neill, (Civ. 
A.) 135 SW 729. d 
44 Wis. 


le Ries nee v. Jones, 

Eng.—In re Alison, 11 Ch. D. 284. 

Ont.—Bartels vy. Benson, 21 U. C. 

Q. B. 143. 
[a]. Rule applied.—A deed abso- 
lute in form, accompanied by a con- 
tract to return to the vendor ‘one 
half of the proceeds of the land if: 
sold within a year, after deducting’ 
the amount of an outstanding mort- 
gage, the vendor’s debt to the vendee, 
and the value of certain property 
deeded by the vendee to the vendor, 
under the evidence amounted to .a 
mortgage. Carveth v. Winegar, 133 
Mich. 34, 94 NW 381. 

[b] Rule not applied.—Where a 
bankrupt transferred his property in 
the power of sale for the purpose of 
securing money for a composition 
with his creditors, under an arrange- 
ment by which the grantee agrees: 
that, after the repayment to him of 
the entire amount of money furnished 
by him in making the proposed com- 
position, the surplus remaining 
should be divided equally between 
himself and the wife of the bank- 
rupt, the transaction was an absolute 
conveyance and did not operate as a. 
mortgage or security for any debt: 
Greil v. Durr, 203 Ala. 644, 84 S 743. 

76 U. S—Flage v. Walker, 113 
U.S..659, 5°SCt 697, 28 L. ed. 1072. 

Cal.—Bier v. Leisle, 172 Cal. 432, 
156 P 870. 

Colo.—Hall v. Linn, 8 Colo. 264, 5 
P 641. 

Ill.—Walsh v. Brennan, 52 Ill. 193;- 
Hoglund v. Royal Trust Co., 159 Ill. 
A. 390. 

Pa.—Lance’s App., 112 Pa. 456, 4 
A 875; In re Miller, 26 PittsbLegJNS 
344, 

W. Va.—dZane v. Fink, 18 W.Va. 
693. 

[a] Agreement not a defeasance.— 
A grantee in a deed absolute in form 
executed an instrument reciting that, 
in consideration of the deed, he 


‘would endeavor to sell the premises 


conveyed within one year, and after 
paying a debt due from the grantor 
to one who held a trust deed upon 
the property, and also a debt due to 
the grantee himself, he would repay 
to the grantor the surplus remaining 
from the sale and also any rent re- 
ceived by the grantee during the year. 
It was held that as the writing. did 
not amount to a defeasance, it not 
being under seal or purporting to de- 
feat the estate conveyed by the deed, 
the property was not to revert to 
the grantor, and his only claim was. 
for an account from the grantee for 


328 [41 C.J.] 
Deemed Real Consideration and Be Credited on 
Debt. Where it is agreed that, if the grantee dis- 
poses of the property, the sale price shall be deemed 
to be the real consideration for the deed instead of 
the amount stated therein, and that such sale price 
shall be credited on what the grantor owed the 
grantee, the transaction will constitute a mortgage.” 

[§ 92] 9. Agreement That Grantor May Sell and 
Have Excess. Where a deed is made for a con- 
sideration paid at the time, an agreement on the 
part of the grantee that, if the grantor should be 
able to sell his interest within a stipulated time for 
an amount in excess of the consideration paid, he 
should be entitled to such excess, will not be con- 
sidered as constituting an equitable mortgage,‘® 
especially where the grantor failed to sell the 
property.’® 

[§ 93] 10. Declaration of Trust. Where land is 
conveyed by a deed absolute in form to a grantee 
who, at the same time, executes a written execution 
of trust acknowledging that he holds the title simply 
as security for a debt, and setting forth the terms 
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and conditions on which it is to be conveyed to the 
grantor, the two documents, being taken together, 
constitute a mortgage.®° But where, long after deeds 
absolute in form were executed, the grantee makes 
a written declaration of a naked trust for the benefit 
of the grantor and his heirs, it must be assumed that 
that was the real intention of the parties, and the 
grantee will hold title in trust to the use of the 
grantor or his heirs, and it cannot be prestimed that 
a mortgage was intended.*+ 

[§ 94] 11. Parol Defeasances. It is generally 
held that an absolute deed of land with a parol 
defeasance may be treated as a mortgage; that is, 
where a conveyance of realty, although absolute and 
unconditional in its terms, was understood and in- 
tended by the parties to be a mere security for a 
payment of the debt, it will be considered as a 
mortgage, with a consequent right in the grantor 
to redeem it, although the provision for defeasance 
was not reduced to writing, but rests wholly in their 
mere verbal agreement.®? But such a parol agree- 


the proceeds of the sale and for the 
payment of any Surplus there might 
be, and therefore the grantor, upon 
payment of the amount secured by 
such deed, was not entitled to a re- 
conveyance of the property from a 
bona fide purchaser from such 
grantee without notice of the trust 
ree Walsh v. Brennan, 52 Ill. 

{b] Surplus held in trust.—Upon 
a bill seeking to have a deed, abso- 
lute.on its face, treated as if it were 
a mortgage, the evidence showed that 
it was intended to divest the grantor 
of all interest in the property, to 
Secure the grantee against certain 
debts of the grantor, named in the 
deed, and which it was therein 
agreed that the grantee should pay 
as part of the consideration, and per- 
haps any other debts of the grantor 
which the grantee might pay, and 
that the balance of the land should 
be held in trust for the benefit of 
the grantor’s wife and children. It 
was held that the bill could not be 
aa anod. Zane v. Fink, 18 W. Va. 


{c] Deed of community property 
made by a husband for the purpose 
of a sale by the grantee and a dis- 
tribution of the proeeeds for the pay- 
ment of debts due the grantee and 
others was not to be regarded as a 
mortgage given for security merely 
because the grantor retained an inter- 
est in a possible surplus. Bier v. 
Leisle, 172 Cal, 432, 156 P 870. 

{d] No element of trust or mort- 
gage shown.—Where an owner of 
real estate transfers to his creditor 
the title thereof upon the considera- 
tion that the property is to be sold 
and the proceeds applied first to the 
indebtedness of the grantor and the 
remainder to be paid by the grantee 
to the grantor, such a transaction 
contains no element of a trust or a 


mortgage. Harrison v, Ward, 46 Pa. 
Super. 537, 
77. Horn v. Bates, (Ky.) 114 SW 


763. 

78. Henry v. Henry, 143 Ark. 607, 
221 SW 481. Compare Sheppard v. 
Wagner, 240 Mo. 409, 144 SW 394, 
145 SW 420 (holding that a deed 
and a collateral agreement provid- 
ing for the creation of a debt to be 
due from the grantor to the grantees, 
and providing that if the grantor sold 
the property he must sell it for suffi- 
cient over and above encumbrances 
to repay the grantees for what they 
had paid out on the property by way 
of repairs and otherwise, except in- 
terest and taxes, the interest and 
taxes under the contract being paid 
by the grantees, who were to be reim- 
bursed from the rents and profits, 


constituted a mortgage). 

79. Henry v. Henry, 143 Ark. 607, 
221 SW 481. : 

80. Ill—De Voigne v. Chicago 
Title, ete, Co. 304 Ih 177, 136 NE 
498; Garden City Sand Co. v. Christ- 
ley, 289 Ill. 617, 124 NE 729. 

Nev.—Winnemucca Eis ea 
v. Kreig, 21 Nev. 404, 3 . 

N. Vo" Nestell v. Hart, 202 N. Re 
280, 95 NE 703; Drovers’ Deposit Nat. 
Bank v. Newgass, 161 App. Div. 769, 
147 NYS 4; Connor v. Atwood, 4 NYS 
561; Norris v. Schuyler, 4 NYS 558. 

Na 'C.=Skinneér vy Cox, 15 N. G. 59. 

Oh.—Irwin vy. Longworth, 20 Oh. 
581. 

Eng.—Hampton vy. Spencer, 2 Vern, 
Ch. 287, 23 Reprint 785. 

Compare Potter v. Langstrath, 151 
Pa. 216, 25 A 76 (holding that, where, 
by the:terms of an agreement of sale 
and a deed made in pursuance thereof, 
the consideration of which was the 
paying off by the grantee of the en- 
cumbrances thereon, it was provided 
that if the property was sold the 
proceeds of the deed were to be di- 
vided between the grantor and the 
grantee, a trust, and not a mortgage, 
was thereby created); Frick’s App., 
87 Pa. 327 (holding that, where a 
grantee under an absolute deed exe- 
cuted a declaration of trust that the 
money to be paid therefor was the 
proper money of certain creditors of 
the grantor, this declaration of trust 
was not in the nature of a defeasance 
but constituted an absolute convey- 
ance qualified by the declaration of 


trust). 

81. Welsh v. Buck, 48 Utah 653, 
161 P 455 

82. U. S.—Jackson v. Lawrence, 
AU S. 679, 6 SCt 915, 29 Li. ed. 


Ala.—Smith v. Thompson, 203 Ala. 
87, 82 S 101; Shreve v. McGowin, 143 
Ala. 665, 42. S 94; Wells v. Morrow, 
38 Ala, 125. 

j Ark.—Anthony v. Anthony, 23 Ark. 

T9% 

Cal.—Lodge v. Turman, 24 Cal. 385. 

Fla.—De Bartlett v. De Wilson, 52 
Fla. 497, 42 S 189, 11 AnnCas 311. 

Ill.—Halbert v. Turner, 233 Ill. 531, 
84 NE 704; Deadman v. Yantis, 230 
Ill, 248, 82 NE 592, 120 AmSR 291; 
Linkemann v. Knepper, 226 Ill. 473, 
80 NE 1009; Cassem v. Heustis, 201 
Ill. 208, 66 NE 283, 94 AmSR 160; 
Keithley v. Wood, 151 Ill. 566, 38 NE 
149, 42 AmSR 265; Pearson v. Pear- 
son, 181 Ill. 464, 28 NE 418; Hallesy 
v. Jackson, 66 Ill. 139; Tillson v. 
Moulton, 23 Ill. 648; Whitcomb v. 
Sutherland, 18 Ill. 578; Hovey v. Hol- 
comb, 11 Ill. 660; Henry v. Britt, 
197 Ill. A. 167; Angell v. Jewett, 58 
Til. A. 596. 


Ind.—Turpie v. Lowe, 114 Ind, 37, 
15 NE 834; Smith v. Brand, 64 Ind. 
427; Butcher v. Stultz, 60 Ind, 170; 
Crane v. Buchanan, 29 Ind. 570. 

Iowa.—Bilbo v. Ball, 181 NW 657; 
pose v. Rice, 126 Iowa 190, 101 NW 


Kan.—Hegwood v. Leeper, 100 Kan. 
379, 164 P 173; Abrams v. Abrams, 
74 Kan. 888, 88 P 70. 

Mass.—Sears v. Gilman, 199 Mass. 
384, 85 NE 466. 

Mich.—Schmidt v. Barclay, 161 
Mich. 1, 125 NW 729, 20 AnnCas 1194; 
Wall v. Albion College, 130 Mich. 526, 
90 NW 321. 

Miss.—Fultz v. Peterson, 78 Miss. 
128, 28 S 829; Prewett v. Dobbs, 21 
Miss. 431. 

Mo.—Gerhardt v. Tucker, 187 Mo. 
46, 85 SW 552; Turner v. Johnson, 95 
Mo. 431, 7 SW 570, 6 AmSR 62. 

Nebr.—Decker vy. Decker, 64 Nebr. 


239, 89 NW 795. 
N. J.—Kline v. McGuckin, 24 N. J. 
Eq. 411. 


N. Y.—Burnett v. Wright, 135 N. Y. 
543, 32 NE 253 [rev 17 NYS 309]; 
Widmayer v. Warner, 192 App. Div. 
499, 182, NYS 629; Farmers’, etc., 
Bank v. Smith, 61 App. Div. 315, 70 
NYS 536; Palmer v. Rotary Realty 
Co., 109 Misc. 431, 178 NYS 813. [aff 
193 App. Div. 887 mem, 182 NYS 941 
mem]. 


N. C.—Crudup v. Thomas, 126 N. C. 
333, 35 SE 602. ‘ 
Hattendorf, 16 


Oh.—Newkirk  v. 
Oh.pCirs ©t.oN.7S. 1358: 

Okl.—Kinch y. Pierson, 97 Okl. 109, 
223 P 144, 

Or.—Niehaus v. Shetter, 78 Or. 447, 
153 P 486. 

Ss. C.—Joint Stock Co. Lodge No. 13 
v. Brown, 112 S. C. 468, 100 SE 144. 

Tenn.—Taylor v. Elgin, 140 Tenn. 
602, 205 SW 428; Ruggles v. Wil- 
liams, 1 Head 141. 

Tex.—Walker v. Mitchell, (Commn. 
A.) 255 SW 1106; Stafford v. Stafford, 
29 Tex. Civ. A. 73, 71 SW 984. 

Vt.—Wright v. Bates, 13 Vt. 341. 

Wash.—Borrow vy. Borrow, 34 Wash. 
684, 76 P 305. 

W. Va.—Hursey v. Hursey, 56 W, 
Va. 148, 49 SE 367. 

Wis.—Lynch v. Ryan, 132 Wis. 271, 
111 NW 707, 112 NW 427; Spencer 
v. Fredendall, 15 Wis. 666. 

But see Butler v. Catling, 1 Root 
(Conn.) 810 (holding that a parol 
agreement cannot operate to defeat 
a deed). 

[a] Made after title passed.—The 
rule that in equity a written convey- 
ance, absolute in form, will operate 
only as a mortgage if there was a 
continuing debt, and the parties con- 
temporaneously intended the convey= 


ance to be security, is an exception 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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ment must be precise, definite, and certain.*$ 


vague and indefinite conversation, 


time and price, had between the parties after the 
execution of the deed, as to a reconveyance, will not 
make a contract binding on the grantee.** 

[§ 95] C. Circumstances Determining Character 
It is a well estab- 
lished rule that the courts are not limited to the 


of Transaction—1l. In General. 


to the general rulé as to the qualify - 
ing effect of parol evidence, and will 
not be extended to a parol agree- 
ment made after the act of passing 
the title is executed. New Brockton 
Bank v. Dunnavant, 204 Ala. 636, 87 

105. 
4 [b] Want of consideration. — A 
subsequent parol promise to _ recon- 
vey land conveyed by a deed abso- 


lute in form to satisfy and pay the, 


rtgage lien existing thereon will 
fot wuetaltt an action to declare such 
deed a mortgage, ene being = na 
sideration for such promise. am - 
son v. Mickey, (Nebr.) 106 NW 461. 

{c] Parol trusts statute not con- 
trolling.— The statutory provision 
that no parol trusts concerning land 
ean be created, except such as result 
by implication of law, does not pre- 
vent the introduction of parol evi- 
dence to show that a deed absolute 
on its face was intended as a mort- 
gage. Glass v. Hieronymus, 125 Ala. 
140, 28 S 71, 82 AmSR 225. 

[d] Real Property Law relating: to 
resulting trusts abolishes common- 
law trusts, resulting from the pay- 
ment of the consideration, with no 
other foundation, but it does not bar 
other equities arising from oral 
agreements as against a grantee who 
took a conveyance for a lawful and 
specific purpose, and who attempts 
to retain the property in violation of 
the agreement, in fraud of the real 
owner, and against equity and good 
conscience. Widmayer v. Warner, 
192 App. Div. 499, 182 NYS 629, 

{e] Statute of frauds.—To prove 
that an absolute deed is in.the nature 
of a mortgage a parol agreement is 
sufficient when it is established to the 
satisfaction of the court to take the 
ease out of the statute of frauds. 
Oswald v. Bexter, 184 Ill. A. 138, 

{f] In Pennsylvania (1) it is pro- 
vided by statute that ‘“‘no defeasance 
to any deed for real estate, regular 
and-absolute upon its face, made after 
the passage of this act, shall have 
the effect of reducing it to a mort- 
gage, unless the said defeasance is 
made at the time the deed is made, 
and is in writing, signed, sealed, ac- 
knowledged, and delivered by the 
grantee in the deed to the grantor 


and is recorded within a_ specific 
time.’”” Oliver v. Oliver, 251 Pa. 574, 
97 A 84; McHendry v. Shaffer, 242 


Pa. 476, 89 A 587; Stewart v. Stew- 
art, 230 Pa. 475, 79 A 669; Wingen- 
roth v. Dellenbach, 219 Pa. 536, 69 A 
84; O’Donnell v. Vandersaal, 213 Pa. 
551, 68 A 60; Moran v. Munhall, 204 
Pa. 242, 53 A 1094; Banes v. Mor- 
gan, 204 Pa. 185, 53 A 754; McDonald 
v. Sturtevant, 195-Pa. 648, 46 A 142; 
Huston v. Regn, 184 Pa. 419, 39 A 
208; Fuller v. East End Homestead 
Eaves T: 2 Co. 8057 Pa 2646, /28" A 1°48" 
Potter v. Langstrath, 151 Pa. 216, 25 
A 76; Molly v., Ulrich, 133 Pa. 41, 19 
A 305; Sankey v: Hawley, 118 Pa. 
30, 138 A 208; Pearce v. Wilson, 111 
Pa, 14, 2 A 99, 56 AmR 2438; Good v. 
Fehl, 24 Pa. Dist. 946; Sprague v. 
Johnson, 31 PittsbLegJNS 59. (2) 
This statute is not retroactive and 
does not impair the obligation of con- 
tract. Fuller v. East End, Homestead 
Epes Maw COs don PA. 646, "257 A Las 
Felt’s App., 1 Mon. 282. (3) In con- 
Sequence of this statute, it is held 
that an action for damages for the 
breach of a parol contract to convey 
land cannot be sustained, when it ap- 
pears that such contract was merely 
a’ parol ‘defeasance of an absolute 
deed. Molly v. Ulrich, 133 Pa. 41, 19 
A 305. (4) But before the enactment 


MORTGAGES 
A 


uncertain as to 
tention may be 


of this statute, and as to all deeds 
made before its passage, the rule was 
in accord with that prevailing in 
most of the other states, and a parol 
defeasance was held good. Null v. 
Bries.110),Pa. p21 dy A 561.3 Hartley’s 
App., 103 Pa. 23; Umbenhower v. Mil- 
ler, 101 Pa. 71; Paige v. Wheeler, 92 
Pa. 282; Danzeisen’s App., 73 Pa. 65; 
Sweetzer’s App., 71 Pa. 264; Grove 
v. Kase, 2 Dauph. Co. 125. 

83. Bass v. Bell, 64 S. C. 177, 41 
SE 893. 3 

84. Bass vy. Bell, supra. : 

85. U. S.—WMorris v. Nixon, 1 How. 
118, 11 L. ed. 69; Hughes v. Edwards, 
9 Wheat. 489, 6 L. ed. 142; Conway 
v. Alexander, 7 Cranch 218, 3 L. ed. 
321; Lewis v. Wells, 85 Fed. 896; 
Pioneer Gold Min. Co. v. Baker, 23 
Fed. 258, 10 Sawy. 539. 

Ala.—Hammett v. White, 128 Ala. 
380, 29 S 547 [aff 187 U. S. 479, 28 
SCt 170, 47 L. ed. 266]. 

Ariz.—Rees v. Rliodes, 3 Ariz. 235, 
73 P 446. 

Ark.—Scott v. Henry, 13 Ark. 112. 

Conn.—Lounsbury vy. Norton, 59 
Conn.) 170," 22 -A 153; 

Fla.—De Bartlett v. De Wilson, 52 
Fla. 497, 42 S 189, 11 AnnCas 311; 
State First Nat. Bank v. Ashmead, 
23 Fla. 379, 2 S 657, 665. 

Ga.—Troup Co. v. Speer, 23 Ga, A. 
750, 99 SE 541. 

Iowa.—Laub v. Romans, 131 Iowa 
427, 105 NW 102; Bigler v. Jack, 114 
Iowa 667, 87 NW 700; Roberts v. 


McMahan, 4 Greene 34. 
Kan.—McNamara v. Culver, 22 
Winchester Bank, 


Kan. 661. 

Ky.—Hurst v. 

154 Ky. 358, 157 SW 685; Alderson 
v. Caskey, 24 SW 629, 15 KyL 589; 
Edrington v. Harper, 3 J. J. Marsh. 
353, 20 AmD 145. 

Md.—Packard v. Protestant Episco- 
pal Church’ Corp. for Relief of 
Widows, etc., 77 Md. 240, 26 A 411; 
Montague v. Sewell, 57 Md. 407; 
Baugher v. Merryman, 32 Md. 185; 
Artz v. Grove, 21 Md. 456. 

Minn.—Stitt v. Rat Portage Lum- 


ber Co., 96 Minn. 27, 104 NW 561; 
Backus v. Burke, 63 Minn. 272, 65 
NW 459. 


Miss.—Klein v. McNamara, 54 
Miss. 90; Freeman v. Wilson, 51 Miss. 
329;  Littlewort v. Davis, 50 Miss. 
403; Anding v. Davis, 38 Miss. 574, 
77 AmD 658; Vasser v. Vasser, 23 
rs ii 378; Prewitt v. Dobbs, 21 Miss. 
po Brant v. Robertson, 16 Mo. 

Mont.—Grege_y. 


22 
Mont...511, 57.P 92. 

Nebr.—Sanders v. Ayers, 63 Nebr. 
271, 88 NW 526. 

N. Y.—Fiedler v. Darrin, 50 N. Y. 
437; Horn v. Keteltas, 46 N. Y. 605; 
Farmers’, ete., Bank vy. Smith, 61 
App. Div. 315, 70 NYS 536. 

N.. C.—Wilcox v. Morris, 5 N. C. 
116, 3 AmD 678. 

N. D.—Wisner v. Field, 15 N. D. 
43, 106 NW 38. 

Oh.—Miami Exporting Co. v. U. S. 
Bank, Wright 252. 

Pa.—kKunkle vy. Wolfersberger, 6 
Watts 126; Wharf v. Howell, 5 Binn. 
499; McClintock v. McClintock, 3 
Brewst. 76. 

Tex.—Hubby v. Harris, 68 Tex.’ 91, 
3 SW 558; Long v. Fields, 31 Tex, 
Civ. A. 241, 71 SW 774;-Stafford v. 
Stafford, 29 Tex. Civ. A. 73, 71.SW 
984; Wiggins -v. Wiggins, 16 Tex. 


Kommers, 


Civ. A, 335, 40 SW 6438; Wilcox v.- 


Tennant, 13 ‘Tex. Civ. A. 220, 35 SW 
865. } 

-Wtah.—Duerden v. Solomon, °-33 
Utah 477, 94 P 980; Duerden v. Solo- 
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face of the papers for the purpose of ascertaining 
the true intention of the parties,®® and that this in- 


sought in the circumstances sur- 


rounding the transaction,°® by inquiry into the 
relative situation of the parties at the time,*’ their 
previous negotiations,** and generally all pertinent 
facts having a tendency to fix and determine the 
real nature of their design and understanding.®® 


mon, 33 Utah 468, 94 P 978. 

Vt.—Wing v. Cooper, 37 Vt: 169; 
Wright v. Bates, 13 Vt. 341. 

86. See cases passim this section. 

87. U. S.—Russell v. Southard, 12 
How. 139, 13 L. ed. 927. 

Ala.—Rose v. Gandy, 137 Ala. 329, 
34 S 239. 

Ariz.—Rees v. Rhodes, 3 Ariz. 225, 
73 P 446. 
Ark.—Scott v. Henry, 13 Ark. 112, 
Pet cae v. Jones, 92 Cal. 80, 
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Del.—Walker v. Farmers’ Bank, 13 
Del. 258, 10 A 94, 14 A 819. 

Fla.—De Bartlett v. De Wilson, 52 
Fla. 497, 42 S 189, 11 AnnCas 311. 
pe Laigle v. Denham, 65 Ga. 

Ill.—Sutphen v. Cushman, 35 Ili. 
186; Rubo v. Bennett,’ 85 Ill. A. 473. 

Ind.—Voss v. Eller, 109 Ind. 260, 
ae ee , 

owa.—Keeline v. Clark, 132 Iowa 
360, 106 NW 257. 5 

Ky.—Graham v. Fischer, 110 SW 
386; Frazier v. Frazier, 108 SW 889, 
13 KyL 1339; Dillon v. Dillon, 69 SW 
1099, 24 KyL 781. 

Mass.—Campbell v. Dearborn, 109 
Mass. 130, 12 AmR 671; Flage vy. 
Mann, 14 Pick. 467; Rice v. Rice, 4 
Pick. 349. 

Mich.—Dean v. Radford, 137 Mich. 
617, 101 NW 598; Cornell v. Hall, 22 
Mich. 377. 

Minn.—Buse vy. Page, 32 Minn. 111, 
19 NW 736, 20 NW 95. 

Mo.—Powell v. Crow, 204 Mo. 481, 
102. SW 1024; Brant vy. Robertson, 16 
Mo. 129. 

N. Y.—Farmers’, etc.. Bank vy. 
Smith, 61 App. Div. 315, 70 NYS 536: 
Brown v. Dewe, 1 Sandf. Ch. 56 [rev 
on other grounds 2 Barb. 281. 

Oh.—Toledo. First Nat. Bank v, 
Central Chandelier Co., 17 Oh. Cir. 
Ct. 443, 9 Oh. Cir. Dec. 807. 

Or.—Kramer y. Wilson, 49 Or. 333, 
90 P 183; Swegle v. Belle, 20 Or. 323, 
25 P 633; Wilhelm v. Woodcock, 11 
Or. 518, 5 P 202; Albany, etc., Water 
Ditch Co. v. Crawford, 11 Or. 248, 
lo er ne v. Allen, 11 Or, 


Pa.—Wallace v. Smith, 155 Pa. 78, 
25 A 807, 35 AmSR 868; Huoncker v. 
Merkey, 102 Pa. 462. 

S. C—McGill v. Thorne, 70 S. @ 
65, 48 SE 994; Miller v. Price, 66 §& 
C. 85, 44 SE 584; Lewie v. Hallman. 
53. S. C..18, 30 SE 601. 

Vt.—Wing v. Cooper, 37 Vt. 169. 

W. Va.—tLiskey v. Snyder, 56 W. 
Va. 610, 49 SE 515. 

Wis.—Beebe. v. Wisconsin Morte, 
Loan Co., 117 Wis. 328, 93 NW 1103, 

88. See infra § 100. 

89. Ala.—Rose v. Gandy, 137 Ala, 
329, 34 S 239; Hiland v. Radford,.7 
Ala. 724, 42 AmD 610. 

Ark.—Jefferson v. Souter, 150 Ark: 
55, 233 SW 804; Anderson vy. Powell, 
146 Ark. 87, 225 SW 24; Snell vy, 
White, 1382 Ark. 349, 200 SW 1023; 
Wimberly v. Scoggin, 128 Ark. 67, 
193 SW 264; McIver v. Roberts, 165 
SW 273; Scott v. Henry, 13 Ark. 112; 

Cal.—Vanee v. Anderson, 113 Cal 
532, 45 P 816; Malone v. Roy, 94 Cal. 
841, 29) Px712. 

Colo.—Blackstock vy. Robertson, 42 
Colo. 472, 94 P 336; Butsch v. Smith, 
40 Colo. 64, 90 P 61. 

Del.—Walker v. Farmers’ Bank, 13 
Del. 258, 10 A-94, 14 A 819. 

Fla.—Elliott v. Connor, 63 Fla. 408, 
58 S 241.° 

Ill.—Kulik v. Kapusta, 303 Ill. 208, 
135 NE 402; Kelly v. Lehmann, 297 
Tl. 33, 130 NE 375; Whittemore v. 
Fisher, 132 Ill. 248, 24 NE 636; Helm 
v. Boyd; 124 IH. 370,-16-NE--85+ 
Darst v. Murphy, 119 Ill. 343, 9 NB 
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-And the rule is the same under a statute providing 
that all deeds of conveyance, obligations conditioned 
or defeasible, for the purpose or with the intention 
of securing the payment of money, whether such 
instrument is from the debtor to the creditor or 
from the debtor to some third person in trust for 
the creditor, shall be deemed and held mortgages.°° 
In this connection the name they have chosen to give 
to the instrument is not conclusive,®! and although 
itis expressly recited that the transaction is a ‘‘ 


ditional sale,’’ 


887; Workman v. Greening, 115 Il. 
477, 4 NE 385; Bentley v. O’Bryan, 
di1 Ill. 58; Bartling v. Brasuhn, 102 
Ill. 441; Sharp v. Smitherman, 85 Ill. 
153;, Ewart v. Walling, 42 Ill. 453; 
‘Reigard v. McNeil, 388 MIll. 400; 
Preschbaker v. Feaman, 32 Ill. 475; 
Whitcomb vy. Sutherland, 18 Ill. 578; 
Williams v. Bishop, 15 Ill. 553; Rubo 
‘v. Bennett, 85 Ill. A. 473; Mann v. 
Jobusch, 70 Ill. A, 440. 

Ind.—Davis v. Stonestreet, 4 Ind. 
101; Callahan v. Dunker, 51 Ind. A. 
436, 99 NE 1021; Beidelman v. Koch, 
42.Ind. A. 428, 85 NE 977; White v. 
Redenbaugh, 41 Ind, A. 580, 82 NE 
110;, Ferguson v. Boyd, (A.) 79 NE 
549; Loeb v. McAlister, 15 Ind. A. 
643, 41 NE 1061, 44 NE 378. 

Iowa.—Bilbo v. Ball, 194 Iowa 875, 
188 NW 1753; McGuire v. Halloran, 
182 Iowa 209, 160, NW 363, 165 NW 
405; McRobert v. Bridget, 168 Iowa 
28, 149 NW 906; Fort v. Colby, 165 
Towa 95, 144 NW 393; Ridings v. 
Marengo Sav. Bank, 147 Iowa 608, 
125 NW 200; Keeline v. Clark, 132 
Iowa, 360, 106 NW 257. 

“Kan.—Martin v.. Allen, 67 Kan. 
758, 74. P 249; Reeder v. Gorsuch, 55 
Kan. 553, 40 P ‘897; McDonald. v. 
Kellogg, 30 Kan. 170, 2 P 507; Ben- 
nett v; Wolverton, 24 Kan. 284; Mc- 
Namara v. Culver, 22 Kan: 661; 
pares vy. Crockett, 4 Kan. A. 777, 46 

1997. 

a a v. Thacker, 167 Ky. 
835, 181 SW 611; Hurst v. Winches- 
ter’ Bank, 154 Ky. 358, 157 SW 685; 
Borders v. Allen, 110 SW “240, 33 
KyL 194; Veaeh v.: Smith, 107 SW 
934, 32. Kyl 851; Snoddy .v. Boles, 
VKyli 225.13 Ky: Op 607. : 

La.—Ransonet vy. Menard, 145 La. 
578, 82 S.:707. 

; Md:—Miller v. Miller, 101 Md. 600, 
61 A, 210; Packard v. Protestant 
Episcopal Church Corp. for Relief of 
Widows, etc., 77 Md. 240, 26 A 411; 
Montague, v. Sewell, 57 Md. 407; 
Baugher v. Merryman, 82 Md. 185; 
Artz v.. Grove, 21 Md. 456. 

» Mich.—Carveth v. Winegar, 133 
Mich. 34, 94 NW 3881; Stahl v. Dehn, 
72 Mich. 645, 40 NW 922;.Cornell v. 
Hall, 22 Mich. 377. 

Minn.—Citizens’ Bank. v. Meyer, 
149 Minn. 94, 182 NW 918; Jones v. 
Bradley Timber, etc., Supply Co., 114 
Minn. 415, 131 NW 494; Buse v. Page, 
32 Minn. ‘111, 19 NW 736, 20 NW 95. 

Miss.—Prewett v. Dobbs, 21 Miss. 
431. 

Mo.—Constant v. Simon, 303 ‘Mo. 
203, 259 SW 424; Williamson v. Frat 
zee, 294 Mo. 320, 242 SW 958; Powell 
V. Crow, 204 Mo. 481, 102 sw 1024; 
Brant v. Robertson, 16 Mo. 129. 
|. Nebr.—Cox. v. Young, 109 Nebr. 
472, 191 NW 647; Snoke v. Beach, 105 
Nebr. 127, 179 NW 389; David City 
First Nat. Bank vy. Sargeant, 65 Nebr. 
594, 91 NW 595, 59 LRA 296; Sanders 
v! Ayres, 63 Nebr. 271, 88 NW 526. 

N. J.—Gothainer v. Grigg, 32 N. J. 
Hq) 567; Crane v. Bonnell, 2 N. J. Ea. 
264 Platt v. McClong, 49 A 1125. 

ONT, Y.—Melenky v. Melen, 206 App. 
Div. 46, 200 NYS 730 [den rearg 206 
App. Div. 649 mem, 198 NYS 932 
mem|. 


yet if the deed_and accompanying 
papers retain all the essential elements of a mort- 
gage, it will be established in that character and 
effect given to the debtor’s right to redeem. 
the other hand, that a deed is referred to as a mort- 
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tion. 


con- 


On 


action.°% 


N. D,—~Altenbrun. v. Rock Lake 
First Nat. Bank, 47 N. D. 266, 181 
NW 590, 908; Sherwin v. American 
Loan, :etc., Co., 42. N. D. 389, 173 NW 
758; Wells v. Geyer, 12 N. D. 316, 
96 NW 289; Forester v. Van Auken, 
12 N. D. 175, 96. NW 301; McGuin v. 
Lee, 10 N. D. 160, 86 NW 714. 

Ok1. —Rosebaugh vy. Jacobs, 83.Okl. 
211, 201 P 245; McKean v. McLeod, 81 
OkI. 77, 196 P 935; Haynes v. Gaines, 
76 Okl, 268, 185 P 74; Hall v. Russell, 
72 Okl. 47, 178 P 679; Voris v. Rob- 
bins, 52 Okl. 671, 153 .P 120; Farrow 
v. Work, 39° Okl. 734, 136 P 739; 
Kinney | v. Heatherington, 38 Okl. 
Tan Lod eo 04 Se 

Or.—Smith v. Headlee, 93 Or. 257, 
183 P 20; Elliott v., Bozorth, 52° Or. 
391, 97 P 632; Kramer v. Wilson, 49 
Or. 333, 90 P 183; Swegle v. Belle, 20 
Or. 323, 25 P 683; Wilhelm v. Wood- 
cock, 11 Or, 518, 5 P 202; Albany, etc., 
Water Ditch Co. v. Crawford, 11 Or. 
243 44 yell 3s 

Porto Rico.—Rivera v. Puente, 3 
Porto Rico . Fed: 293; Franqui. v. 
Brice, 27 Porto Rico 64, . 

C.—MecGill v. Thorne, 70 S.C. 
65, 48 SE 994 

ch D.— Krug Vag AUtZ, 21 Se: aes 
113 NW 623; Jones v. Jones, 20 S. 
632, 108 NW: 23; Morris v. Nykerhne 
ger, 5 S: D. 307, 58 NW 800. 

Tenn.—Overton — v. 
Yerg. 513. 

Tex.—Pierce v. Fort, 60 Tex. 464; 
Calhoun v. Lumpkin, 60 Tex. 185; 
Carter v. Carter, 5 Tex.:93; Young v. 
Blain, (Commn. A.) 245 SW _ . 65; 
Shelp--v.. Decker, (Civ. A.) 262 SW 
807; Lilly v. Lewis, (Civ. A.) 249 SW 
1095; Hall v. Jennings, (Civ. A.) 104 


Bigelow, 3 


SW 489; Goodbar v. Bloom, 43 Tex. 
Civ. A. °434;>° 96° SW 657; Long, v. 
Fields; 31 Tex, (Civ Aw 241"72 SW 


774; Lehman v. Chatham Mach. Co., 
28:-Tex) Civ: A: 228;5°66 SW, .796. 


Utah.—Duerden vy. Solomon, 33 
Utah 468, 94 P 978. 
Vt.—Herrick’ v. Teachout, 74 Vt. 


196, 52 A 432; Wing v. Cooper, 57 Vt. 
169. 

Va.—Batchelder v: Randolph, 112 
Va. 296, 71. SEP 533; Bachrach: v: 
Bachrach, 111 Va. 232, 68 SE 985. 

Wash.—Hinchman vy. Cook 45 
Wash. 490, 88 P 931; Plummer vy. 
Ilse, 41 Wash. 5, 82 P1009, 111 AmSR 
997, 2 LRANS 627. 

W. Va.—Farley v. Forster, 96 W. 
Va. 1652)" 128 SH +599; Harvey Vv. 
Shipe, 738 W. Va. 246,88 SE 830; 
Hudkins v. Crimm,’ 72 W. Va. 418, 78 
SE 1043; Liskey v. Snyder, 56°W. Va. 
610, 49 SE 515; Hursey v. Hursey, 56 
W. Va. 148, 49 SE 367; Sadler v. 
Taylor, 49 W. Va. 104, 88 SE 583: 

Wis.—Beebe v. Wisconsin Morte. 
Loan Co., 117’ Wis. 328, 98 NW 11038; 
Jordan v. Warner, 107 Wis. 539, 83 
NW 946; Rockwell v. Humphrey, 57 
Wis. 410, 15 NW 894. See Schneider 
v. Reed, 123 Wis. 488, 101 NW. 682 
(holding that, where persons who 
have no interest in premises other 
than possession convey such prem- 
ises as security for a loan, the trans- 


‘action is a mortgage). 


The mogt important questions 
considered in determining 


[al 


to be 
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gage®? or as collateral security®* will not conelu- 
sively stamp the transaction as a security transac- 
And the fact that the instruments may be 
recorded together in the records of mortgages is 
not conclusive proof that they were so intended by 
the parties, nor will this circumstance alone change 
the character of the transaction.®® 
Contemporaneousness. 
circumstances which may be considered in deter- 
mining whether a mortgage was intended are only 
those which existed at the time the instrument was 
executed, for it is the intention of the parties, as 
then formed, which fixes the nature of the trans- 
Subsequent developments may throw a 


Generally the facts and 


whether a deed absolute in form is a 
mortgage are: First, was there a 
continuing obligation on the part of 
the grantor to pay a debt which it is 
claimed the deed was made to se- 
cure? second, what was the value of 
the land as compared with the in- 
debtedness which the deed was made 
to extinguish or secure? third, how 
have the parties treated the convey- 
ance? fourth, in what form are the 
written evidences of the transaction? 
and fifth, what sort of testimony is 
relied upon to show that the deed 
was intended for and accepted as 
security for a loan or. existing in- 
debtedness? Ridings vy. Marengo 
SAN: Bank, 147 Iowa 608, 125 NW 

90. Hull v. Burr, 58 Fla. 432, 50 
S 754. 

91. See cases infra note 92. 

92. Hurst v. Winchester Bank. 154 
Ky. 358, 157 SW 685; Wilcox v. Ten- 
pant, Lis Tex.. (Civ. mAS e0ee oO Sin 

98. Troup Co. v. Speer, 23 Ga. A: 
750, 99 SE 541 (an instrument in 
form of ordinary warranty deed pro- 
viding that “this mortgage deed” is 
a second mortgage, thére being a 
first mortgage to certain parties to 
which mortgage deed was. subject 
and containing no defeasance clause. 
was not a mortgage, but an instru- 
ment passing title to secure a debt - 
in the amount stated’ as consideration 
of the deed). 

3 94. Wisner vy. Field, 15 N. D. 43, 
106 NW 38. 

‘95. Morrison v. Brand, 5 Daly 40: 
faff 56 N. Y. 6571. 

96. Ala.—New Brockton Bank vy. 
Dunnavant, 204 Ala. 636, 87 S 105; 
Vincent v. Walker, 86 Ala. 333, 5 
S 465; Rapier v. Gulf City Paper Co., 
77 Ala. 126; Crews v. Threadgill, 35 
Ala. 334; Freeman v. Baldwin, 13 
Ala. 246. 

Ariz.—Rees v. Rhodes, 3 Ariz. 235, 
73 P 446 

Tll.— Kulik v. Kapusta, 303 Ill. 208, 
135 NE 402; Kelly v. Lehmann, 297 
Ill. 88, 1830 NE 375; Kreider v. Ster- 
ling Nat. Bank, 220 Ill, A. 528; Miller 
v. Armstrong, 169 Ill. A. 185; John- 
son v. Prosperity Loan, etc., Assoc., 
94 Tll. A, 260. 

EPs ORES v. Stanley, 52 Ind. 

Ikan.—Stratton v. Rotrock, 84 Kan. 
198, 114 P 224, 86 Kan. 212, 119 P 
315; Yost. v. Hays. City, First, Nat. 
Bank, 66 Kan. 605, 72 P 209. 

Me.—Reed v. Reed, 75 Me. 264. 

Mass.—Marden v. Babcock, 2 Mete. 
99; Harrison y. Phillips Academy, 12 
Mass, 456. 

Mich—McMillan v. Bissell, 63 
Mich. 66, 29 NW 737; Swetland v. 
Swetland, 3 Mich. 482. 

Minn.—Citizens’ Bank. v. Meyer, 
149 Minn. 94, 182 NW 913; King v. 
McCarthy, 50 Minn. 222,52 NW 648; 
Buse v. Page, 32 Minn. 111, 19 NW. 
736, 20 NW 95, 

Mo.—Stephens y. Stephens, 232 SW 
ise esunee vy. Lee, 281 Mo. 166, 219 


SW 6 
N. fr Tiuna Vv. Lund, 1-N..H...39, 
8 AmD 29. 
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light on the original meaning of the parties,®” but 
the legal character of the transaction cannot be 
made to depend on what the parties would or might 
have intended if they had foreseen the course of 
events ;°8 and hence the fact that afterward, on ac- 
count of a change in the situation, it would be to 
the grantor’s interest to have the transaction de- 
clared a sale rather than a mortgage cannot be 
But in pursuance of the general dis- 
position of equity to construe the transaction as 
a mortgage, rather than a conditional sale, in cases 
of doubt,! it is held that slight circumstances will 


considered.®® 


N. J.—Frink»v. Adams, 36-N. J. 
Eq. 485 [aff 38 N. J. Eq. 287]; Kear- 
ney v. Macomb, 16 N. J. Eq. 189. 

. Y.—Morrison v. Brand, 5. Daly 
40 [aff 56 N. Y. 657 mem]; Faulkner 
v. Cody, 45 Mise. 64, 91 NYS 633; 
Jackson v. Richards, 6 Cow. 617.. 

Oh.—Miami Exporting Co. v. U. 8. 
Bank, Wright 252. : 


Pa.—Kelly v. Thompson, 7 Watts 
401: Random v. Swartz, 1 Yeates 
B19; 


Porto Rico.—Graw v. Valdecilla, 5 
Porto Rico Fed. 338, 345 [cit Cyc]. 

Tex.—Rotan Grocery Co. v. Turner, 
46 “Tex. Civ. "AS 534;°102 SW 932; 
Goodbar v. Bloom, 43 Tex. Civ. A. 
434, 96 SW 657. 


Vt.—Herrick v. Teachout, 74 Vt. 
196, 52 A 432. 
Va.—Holladay. v. Willis, 101 Va. 


274, 43 SE 616. 
Wash.—Beverly v. Davis. 79 Wash. 


537, 140 P 696. 
D; 


97. C.— Kidwell v. White, 44 
App. 600. 
Mich.—-McMillan v. Bissell, 63 


Mich. 66, 29 NW 737. 

Mo.—Stephens v. Stephens, 232 SW 
Oro) 

Tex.—Lilly v. Lewis, (Civ. A.) 249 

W 1095. 

: Vt.—Herrick v. Teachout, 74 Vt. 
196. 52 A 432. 

Wash.—Plummer -v. Ilse, 41 Wash. 
5, 82 P 1009, 111 AmSR 997, 2 LRANS 
627. ; 

WwW. Va.—Hursey v. Hursey, 56 W. 
Va. 148, 49 SE. 367. 

[a] Ilustration.—Where the owner 
of a lot, after selling it on monthly 
payments, makes a loan to the pur- 
chaser for the purpose of building a 
house and thereafter advances an 
additional sum in order to complete 
the house, taking an absolute deed 
from the purchaser, and, two days 
after the last transaction, credits on 
a pass book which he had issued to 
the.purchaser a payment on account 
of the original purchase price of the 
lot. and thereafter delivers a state- 
ment of account to the purchaser in 
which he charges the latter with the 
last amount advanced as a loan, the 
deed will be held to be a mortgage. 


Kidwell vy. White, 44 App. (D. C.) 
600. 
98. McMillan v. Bissell, 63 Mich. 


66, 29. NW 737; Stephens v. Stephens, 
(Mo.) 232 SW 979; Herrick v. Teach- 
out, 74 Vt. 196, 52 A 432. ; 

99. McMillan v. Bissell, 63 Mich. 
66, 29 NW. 737; Herrick vy. Teachout, 
74 Vt. 196, 52 A 432. 

1. See supra § 28. 

2. Hickox v. Lowe, 10 Cal. 197; 
Perry v. Southern Surety Co., (N. C.) 
129 SE 721; Duerden vy. Solomon, 33 
Utah 468, 94 P 978, 

3. Ala.—Brannon v. McCormick, 
211 Ala. 546, 101 S 56; Hooper v. 
Reed, 211 Ala. 451, 100 S 875; Smith 
v. Thompson, 203 Ala. 87, 82 S 101; 
Wright v. Butler, 186 Ala. 251, 65 S 
136; Nelson v. Wadsworth, 171 Ala. 
603, 55 S 120; Harrison v. Maury, 157 
Ala. 227, 47 S 724; Thornton v. 
Pinckard, 157 Ala. 206,,47: S 289; 
Thomas v. Livingston, 155 Ala. 546, 
46 S 851; Shreve v. McGowin, 143 Ala. 
665, 42 S 94; Parish v. Gates, 29 Ala. 


254; Robinson v. Farrelly, 16 Ala. 
472. 
Ark.—Bolden v. Grayson, 167 Ark. 


180, 266 SW 975; Matthews v. Stevens, 
163 Ark. 157, 259 SW.736; Jefferson v. 
Souter, 150 Ark. 55, 233 SW 804; 
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Gilliam v. Peebles, 144 Ark. 573, 223 
SW 14; Snell v. White, 132 Ark. 349, 
200 SW 1023: Prickett v. Williams. 
161 SW 1023; Crismon v. Kingman 
Plow Co., 106 Ark. 166, 152 SW _ 989; 
Hays v. Emerson, 75 Ark. 551, 87 SW 
yet McCarron v. Cassidy, 18 Ark. 

Cal.—Boal v. Gassen, 178 Cal. 132, 
Todd v. Todd, 164 Cal. 

; Adams v. Hopkins, 
19..77.P 7125: Baker v. Wire- 
man’s Fund Ins. Co., 79 Cal. 34, 21 P 
357; Farmer v. Barnes, (A.) 238 P 
723; Tetenman v. Epstein, 66 Cal. A. 
745, 226 P 966; Blakeley v. Bryson, 
43 Cal. A. 735, 185 P 685; Chapman 
v:\ Hicks, 41 Cal. A; 158, 182 P 336. 

Colo.—Hawkins v. Elston, 58 Colo. 
400, 146 P 254; Blackstock v. Robert- 
son, 42 Colo. 472, 94 P 336. 


Del.—Moore v. Dawson, 13 Del. 
Ch. 98, 115 A 589. 
D. C.—Kidwell.v. White, 44 App. 


600; Dulany v. Morse, 39 App. 523. 

Fla.—BElliot v. Connor, 63 Fla. 408, 
58 S 241; Connor v. Connor, 59 Fla. 
467, 52 S 1727; Hull v. Burr, 58 Fla. 
432, 50 S 754; De Bartlett v. De Wil- 
son, 52 Fla. 497, 42 S 189, 11 ‘AnnCas 
311; Shear v. Robinson, 18 Fla. 379. 

Ga.—Felton vy. Grier, 109 Ga. 320, 
35 SE 175. 

Ida.—Clinton v. Utah Constr. Co., 
40 Ida. 659, 237 P 427; Bergen v. 
Johnson, 21 Ida. 619, 626, 123 P 484 
[quot Cyc]; Winters v. Swift, 2 Ida. 
CHash.y "Gl, -3 Pua. 

Tll.—Kulik v. Kapusta, 303 Ill. 208, 
135 NE 402; Kelly v. Lehmann, 297 
Ill. 33, 180 NE 375; Totten v. Totten, 
294 Til. 70, 128 NE 295; Novak v. 
Kruse,” 288 “Ill.. 363)°°123 NE 519; 
Caraway v. Sly, 222 Ill. 203, 78 NE 
588; Fisher v. Green, 142 Ill. 
NEAT 22 7Greite ve Essel, 125.) 2: 
483, 4 NE 780; Workman vy. Greening, 
115 Ill. 477, 4 NE 385; Pitts v. Cable, 
44: Tll. 103; Sutphen v. Cushman, 35 
Ill. 186; Bishop v. Williams, 18 III. 
101; Williams v. Bishop, 15 Ill. 553; 
~Reece vy. Allen, 10 Ill. 236, 48 AmD 
geow Bane vo Pritchett, 2220 — 117 BA. 
617; Kreider v. Sterling Nat. Bank, 
220 Ill. A. 528, 532 [cit Cyc]; Kelly v. 
Lehmann, 217 Ill. A. 376 [rev on other 
grounds 297° Til 33). 130 NE (3751; 
McNeill v. McNeill,’ 204 Ill. A. 287; 
Shultz “v." McCarty,’ “193. Ill. A. °318; 
Miller v. Armstrong, 169 Ill. A. 185; 
Belinski v. National Brewing Co., 124 
Ill. A. 45; Johnson v. Prosperity 
Loan, etc., Assoc., 94 Ill. A. 260. See 
Council v. Bernard, 150 NE 272. 

Ind.—Calahan v. Dunker, 51 Ind. 
A. 4386, 99 NE 1021; Beidelman v. 
Koch, 42 Ind. A. 423, 85 NE 977. 

Iowa,—Klingensmith v. Klingen- 
smith, 193 Iowa 350, 185 NW 75; 
McMahon v. Gotch, 191 Iowa i, 179 
NW 929; Cullen y. Butterfield, 178 
Iowa 621, 160 NW 125; Bradford v. 
Helsell, 150 Iowa 732, 130 NW 908; 
Kuline vy. Clark, 106 NW 257; Laub 
v. Romans, 131° Iowa 427, 105 NW 
102; Bigler v. Jack, 114 Iowa 667. 87 
NW 700. See Tansil v.. McCumber, 
206 NW 680. 

Kan.—Root v. ‘Wear, 98 Kan. 234, 
157 P 1181; Dusenbery v. Bidwell, 86 
Kan. 666, 121 P 1098; Stratton v. 
Rotrock, 84 Kan. 198, 114 P 224, 86 
Kan. (212,119) P 315. ~ 

Ky.—Watkins v. Wallace, 206 Ky. 
264, 267 SW 183; Bowen v. Bough- 
ner, 189 Ky. 107, 224 SW 653; Charles 
v. Thacker, 167 Ky. 835, 181 SW 611; 
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warrant a finding that the instrument constitutes 
‘a mortgage, provided no violence is done to the 
understanding of the parties.” 

[§ 96] 2. Intention of Parties. 
whether a deed absolute in form is to be taken as 
a mortgage depends upon the intention of the par- 
ties in regard to it at the time of its execution and 
it is this which must be sought for, whether in the 
papers themselves or by the aid of extraneous evi- 
dence, and which, when clearly ascertained, will gov- 
ern the decision.’ 
given to the transaction, the design and understand- 


The question 


Whatever form they may have 


SW 1094; Brown v. Spradlin, 136 Ky. 
708, 125 SW 150; Borders vy. Allen, 
110 SW 240, 33 Kyl 194; Veach v. 
Smith, 107 SW 234, 32 Kyl 851: 
Dillon v. Dillon, 69 SW 1099, 24 Kyl 
781; Snoddy v. Boles, 7 Kyl 225, 13 
Ky. Op. 607. 

_,Ua.—Ransonet v. Menard, 145 La. 
573, 82 S 707; Ford vy. Parsons, 142 
La. 10938, 78 S 128; Wilkins v. Durio, 
45 La. Ann. 1119, 13 S 740; Henkel v. 
Mik. 38 La. Ann. 271; Ware v. Morris, 
23. La. Ann. 665; Calderwood v. Cal- 
derwood, 23 La, Ann. 658. 

Me.—Jackson v. Maxwell, 113 Me. 
366, 94 A 116, AnnCas1917C 966. 

Md.—Krieg v. McComas, 126 Md. 
377, 95 A 68; Rosenstock vy. Keyser, 
104 Md. 380, 65 A 37; Miller vy. Miller, 
BL NES. on 62 A’ 240: 

ass.—Southwick v. Bigelow, 
Mass. 299, 129 NE 452. Felews 087 

Mich.—Rubenstine v. Powers, 215 
Mich. 434, 184 NW 589: Mintz .v. 
Soule, 182 Mich. 564, 148 NW _ 769, 
LRA1916B 15; Malone v. Danforth, 
137 Mich. 227, 100 NW 445; Sowles 
v. Wilcox, 127 Mich. 166. 86 NW 689:;- 
Sanborn v. Sanborn, 104 Mich. 180, 
62 NW 371; McMillan v. Bissell. 63 
Mich. 66, 29 NW 737; Cornell v. Hall, 
22 Mich. 377; Swetland vy. Swetland., 
3 Mich. 482. ‘ 

Minn.—Lundeen v. Nyborg, 161 
Minn. 391, 201 NW _ 623: Citizens’ 
Bank v. Meyer, 149 Minn. 94, 182 NW. 
913; King v. McCarthy, 50 Minn. 222, 
52 NW 648. 

Mo.—Williamson v. Frazee, 294 
Mo. 320, 242 SW 958; Stephens vy. 
Stephens, 232 SW 979; Carson v. Lee, 
281 Mo. 166, 219 SW 629; Sheppard 
v. Wagner, 240 Mo. 409, 144 SW 394, 
145 SW 420; Duell v. Leslie, 207 Mo. 
658, 106 SW 489; Powell v. Crow, 204 
Mo. 481, 102 SW 1024; Cobb v. Day, 
106 Mo. 278,17. SW 323; Whelan y.; 
Tobener, 71 Mo. A. 361. 

Mont.—Nolan v. Benninghoff, 64 
Mont. 68, 208 P 905, 907 [cit Cyel; 
Robitaille v. Boulet, 53 Mont. 66, 161 
P 163; Dunne v. Yund, 52 Mont. 24, 
155° P2738. 

Nebr.—Cox v. Young, 109 Nebr, 
472, 191 NW 647; Snoke v. Beach, 105 
Nebr. 127, 179 NW 389; Lemke v. 
Lemke, 78 Nebr. 525, 111 NW 188; 
Sanders v. Ayers, 63 Nebr. 271, 88 
NW 526. ; 

N. H.—Page v. Foster, 7 N. H. -392. 

N. J.—Papsco v. Novak, 123 A 926 
[aff 94 N. J. Eq. 642, 121 A 5181; 
Wilson v. Terry, 70 N. J. Eq. 231, 
Ay 310. [afi 71) N.S) Ea. 785.) 6 
983]; Lokerson v. Stillwell, 13 N. 

Crane v. Bonnell, 2 N. J. 


N. M.—Palmer v. Albuquerque, 19 
N. M. 285, 142 P 929, LRAI915A 1106. 
Y.—Benedict v. Arnoux, 154 N. 
Y. 715, 49 NE 326; Shields v. Russell, 
142 N. Y. 290, 36 NE 1061; Kraemer 
v. Adelsberger, 122 N. Y. 467, 25 NE 


Ni Yer 6252 
Ellsworth v. Lockwood, 42 N. Y. 89; 
Conover v. Palmer, 123 App. Div. 817, 
108 NYS 480; Huntington v. Knee- 
land, 105 App. Div. 629, 93 NYS 845; 
Luesenhop y. Hinsfeld, 93 App. Div. 
68, 87 NYS 268 [rev on other grounds 
184 N..Y. :590 mem, 77. NB 1191 
mem]; Lane v. Shears, 1 Wend. 433; 
qapees v. Morey, 2 Cow. 246, 14 AmD 
475, ‘ 

N. C.—Glisson v, Hill, 55 N. C. 


Vaughn v. Smith, 148 Ky. 531, 146 256. 
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ing of the parties will fix the character of the in- 
But in order to convert a deed absolute 
in its terms into a mortgage it is necessary that 
the understanding and intention of both parties, 
grantee as well as grantor, to that effect be concur- 
A mere secret intention on 
the part of one of the parties, not disclosed or 
communicated to the other, will not have the effect 
of changing the character of the transaction.® 
less of course will this result where the parties tes- 
tify to directly contradictory intentions.* 


strument.* 


rent and the same.°® 


N. D.—Altenbrun v. Rock Lake 
First Nat. Bank, 47 N. D. 266, 181 
NW 590, 908; Sherwin v. American 
Loan, etc., Co., 42 N. D. 389, 173 NW 
758; Smith v. Jensen, 16 N. D. 408, 
114 NW 306; Devore v. Woodruff, 1 
N. D. 1438, 45 NW 701. 

Okl.—Renas v. Green, 88 Okl. 169, 
212 P 755; Rosebaugh v. Jacobs, 83 
Ok]. 211, 201 P 245; McKean v. Mc- 
Leod, 81 @kl. 77, 196 P 935; Haynes 
v. Gaines, 76 Okl. 268, 185 P 74; 
Hall v. Russell, 72 Okl. 47, 178 P 
679; Voeris v. Robbins, 52 Okl. 671, 
153 P 120; Williams v. Purcell, 45 
Okl. 489, 145 P 1151; Fawcett v. Mc- 
Gahan-McKee Lumber Co., 39 Okl. 
68, 134 P 388; Kinney v. Heathering- 


ton, 38 Ok}. 74, LST PP TOTS Worley 
v. Carter, 30 Okl. 642, 121 P 669; 
7 Okl. 250, 54 


Weisham v. Hocker, 
P 464. 


Or.—Smith v. Headlee, 93 Or. 257, 
183 P 20; Vincent v. Newberg First 
Nat. Bank, 76 Or. 579, 143 P 1100, 149 
P 938; Harmon v. Grants Pass Bank- 
ing, etc., Co. 60—Or-e 69), 128)1P 1885 
Blliott v. Bozorth, 52 Or. OO 1396: 97 
P 632 [cit Cyc]; Hall v. O'Connell, 
S2Or 16s, 69D Piatti 96) 25. L070% 
Cooper v. Strauber, 50 Or. 556, 89 Pp 
Wines Stephens v. Allen, 11 Or. 188, 3 


ba Wands Vasomith, 165) Pas 2783 
25 A 807, 35 AmSR 868; Null v. Fries, 
110 Pa. 521, 1 A 551 

Philippine. —Manlagnit v. Dy Puico, 
34 Philippine 325; Cuyugan v. Santos, 
34 Philippine 100. 

Porto Rico.—Franqui v. Brice, 27 
Porto Rico 64. 

S. C.—Reid v. Gambill, 125 S. C. 
187, 118 SE 308; Bryan v. Boyd, 100 
3. ¢ 397, 84 SE 992; Williams v. 
McManus, 90 S. C. 490, 73 SE 1038; 
Francis v. Francis, 78 S. C. 178, 58 
SE 804; McGill v. Thorne, 70 S. C. 
65, 48 SE 994; Brown v. Sumter Bank, 
65S. C. 51, 32 SE 816. 

Ss. D.—Langmaack Ve, eseith,, .19).S. 
D, 351, 103 NW 210 

Tex.—Gray v. Shelby, 83 Tex. 405, 
18 SW 809; Howard v. Kopperl, 74 
Tex. 494, 5 SW 627; Davis v. Brew- 
ster, 59 Tex. 93; Carter.v. Carter, 5 
Tex. 93; Young v. Blain, (Commn. 
A.) 245 SW 65; Kinnear v. Tolbert, 
(Civ. A.) 262 SW 900; Flynn v. J. M. 
Radford Grocery Co., (Civ. A.) 174 
SW 902; Hume v. Le Compte, (Civ. 
A.) 142 SW 934; Harrison v. Hogue, 
(Civ. A.) 1836 SW 118; Middleton v. 
Johnston, (Civ. A.) 110 SW_= 789; 
Rotan Grocery Co. v. Turner, 46 Tex. 
Civ. A. 534, 102 SW 932; Goodbar v. 
Ht ool 43 Tex. Civ. A. 434, 96 SW 
657 

hay —Smyth v. Reed, 28 Utah 262, 
Ga 478 

t.—Graham vy. 


34 Vt. 
166. 30 AmD 675. 

Va.—King v. Newman, 2 Munf, (16 
Va.) 40; Robertson v. Campbell, 2 
Call. (6 Va.) 421. 

Wash. — Gronnert v. Columbia 
River Door Co., 238 P 908; John R. 
O’Reilly, Inc. v. Tillman, 111 Wash. 
594, 191 P 866; Beverly v. Davis, 79 
Wash. 537, 140 P 696; Hoover v. 
Bouffleur, 74 Wash. 382, 133 P 602; 
Johnson v. National Bank of Com- 


Stevens, 


merce, 65 Wash. -261, 118 P- 21; 
Miller v. Ausenig, 2 Wash. T. 22, 3 
PeLiy: 


W. Va—Mankin v. Dickinson, 76 
W. Va. 128, 85 SE 74, AnnCas1917D 


120; Hudkins v. Crim, 72 W. Va. 418, 
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Still 
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And the 


78 SE 1043; Fridley v. Somerville, 
60 W. Va. 272, 54 SE 502; Way v. 
Mayhugh, 57 W. Va. 175, 50 SE 724; 
Hursey v. Hursey, 56 W. Va. 148, 49 
SE 367; Sadler v. Taylor, 49 W. Va. 
104, 38 SE 583. 

Wis.—Hunter v. Maanum, 78 Wis. 
656, 48 NW 51. 

Wyo.—McFadden v. French, 29 
Wyo. 401, 213 P 760. 

Can.—McMicken v. Ontario Bank, 
20 Can. S. C. 548. 

Ont.—Rutherford v. Warbrick, 2 
OntWR 274. 

4 See cases passim this section. 

[a] Grantor’s understanding 
That a person to whom money has 
been advanced to pay off a lien on 
lands, which lands he immediately 
conveys to the lender, regards the 
money so advanced as a loan, is a 
fact entitled to weight, in determin- 
ing whether such conveyance is an 
absolute conveyance or a mortgage 
only. Cobb v. Day, 106 Mo. 278, 17 
SW 323. 

{b] Purpose of grantee.—A deed 
absolute on its face cannot be con- 
verted by.parol evidence into a mort- 
gage, where circumstances indicate 
a sale, and the grantee took the 
property with a view of speculating 
thereln- Whelan v. Tobener, 71 Mo. 


. 361. 

5. U. S.—Lewis v. Wells, 85 Fed. 
896; Jones v. Brittan, 13 F. Cas. No. 
7,455, 1 Woods 667. 

Ala.—Brannon v. McCormick, 211 
Ala. 546, 100 S 56; Kyle v. Haley, 190 
Ala. 552, 67 S 449; Nelson v. Wads- 
worth, 171 Ala. 603, 55 S 120; Thorn- 
ton v. Pinckard, 157 Ala. 206, 47 S 
289; Rodgers v. Burt, 157 Ala. 91, 
47 S 226; Thomas v. Livingston, 155 
Ala. 546, 46 S 851; Smith v. Smith, 
153 Ala. 504, 45 S 168; Rose v. Gandy, 
137 Ala. 329, 34 S 239; Reeves v. 
Abercrombie, 108 Ala, 535, 19 S 41: 
Adams v. Pilcher, 92 Ala. 474, 8 S 
757; Douglass v. Moody, 80 Ala. 61; 
West v. Hendrix, 28 Ala. 226; Turnip- 
seed v. Cunningham, 16 Ala. 501. 50 
AmD 190. 

Ark.—Murphy v. Booker, 139 Ark. 
469, 214 SW 63. 

Cal.—Henley v. Hotaling, 41 Cal. 
22; Low v. Henry, 9 Cal. 538. 

63 Fla. 


Fla.—Elliott v. Connor, 
da.—Bergen v. Johnson, 21 Ida. 
Ill.— Bacon v. 
American Bank, 191 Ill. 205, 60 NE 
190 Ill. 584, 
60 NE 826. 
Iowa.—McMahon vy. 
Kan.—Yost v. Hays City First Nat. 
Bank, 66 Kan. 605, 72 P 209. 
612, 2 S 187. 
Me.—Jackson v. Maxwell, 113 Me. 


408) 58 S 241. 
619. 123 P 484. 
National German- 
846; Crane v. Chandler, 
Gotch, 191 
Iowa 1, 179 NW 929. 
La.—Benjamin’s Succ., 39 La. Ann. 
366, 94 A 116, AnnCas1917C 966. 


Md.—kKrieg v. McComas, 126 Md. 
377, 95 A 68. 

Minn.—Phoeenix vy. Gardner, 13 
Minn. 430. 


Mo.—Duell v. Leslie, 207 Mo. 658, 
ee SW 489; Holmes v. Fresh, 9 Mp. 

Nebr.—Gadsden v. Thrush, re Nebr, 
565, 76 NW 1060, 45 LRA 65 

N. Y.—Barton Vv. Lynch, 69 ‘yun nf 
23 NYS 217. 

N. D.—Forester v. Van Auken, 12 
N. D. 175, 96 NW 301. 

Pa.—Barber v. Lefavour, 176 Pa. 
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intention of the parties, in order to change the char- 
acter of the instrument appearing on its face, must 
be clearly established by the evidence.® 
doubtful whether the deed, accompanied by a con- 
tract for reconveyance, was intended as a mortgage, 
the intention of the parties as expressed in the 
contract should have some weight.® 
of the parties need not necessarily appear upon the 
face of the collateral papers executed by the parties 
A covenant to reconvey does not nec- 
essarily convert an absolute deed into a mortgage, 


When it is 


But the intent 


331, 35 A 202. 

Tex.—Linthicum | v. Richardson, 
(Civo’ Al) 2124550 SW 4713; nYoune ive 
Blain, (Civ. A.) 231 SW. 851; Harri- 
son v. Hogue, (Civ. A.) 186 SW 118; 
Nagle v. Simmank, 54 Tex. Civ. A. 
432, 116 SW 862; Goodbar v. Bloom, 
48 Tex. Civ. A. 484, 96 SW. 657; 
aera v. Buchanan, (Civ. A.) 59 SW 

20 

Wash.—Hesser v. Brown, 40 Wash. 
688, 82 P 934. 

Wis.—Kent v. Lasley, 24 Wis. 654. 

fal New contract to settle dis- 
pute.— Where parties to absolute deed 
have a dispute as to whether mort- 
gage was intended and enter into a 
new contract to settle the dispute, 
grantor will not be given right of 
redemption unless both parties con- 
curred in intention to continue exist- 
ence of mortgage. Murphy | v. 
Booker, 139 Ark. 469, 214 SW 63. 


6. U. S.—Mitchell v. Toole, 287 
Fed. 25. 

Ala.—Thornton v._ Pinckard, 157 
Ala. 206, 47 S 289; Thomas v. Liv- 


ingston, 155 Ala. 546, 46 S 851; Mar- 
tin v. Martin, 123 Ala. 191, 26 S 525; 
Vincent vi: Walker, 86 Ala. 333, 5 S 
465: West v. Hendrix, 28 Ala. 226. 

Fla.—Elliott v. Connor, 63 Fla. 
408. 58 S 241. 

Minn.—Pheenix v. 13 
Minn. 430. 

Mo.—Holmes v. Fresh, 9 Mo. 201. 

N. D.—Forester v. Van Auken, 12 
N. D. 175, 96 NW 301. 

Pa.—Barber v. Lefavour, 176 Pa. 
331, 35 A 202: Todd v. Campbell, 32 
Pa. 250. 

Tex.—Gray v. Shelby, 83 Tex. 405, 
18 SW 809; Gazley v. Herring, 17 
SW 17; Haney v. Clark, 65 Tex. 
93. 

Wash.—Hesser v. Brown, 40 Wash. 
688, 82 P 934; Dabney v. Smith, 38 
Wash. 40, 80 Pp 199. 

Wis.—Kent v. Lasley, 24 Wis. 654. 

7. Focke v. Buchanan, (Tex. Civ. 
A.) 59 SW 820. 

8. Ala.—Lewis v. Davis, 198 Ala. 
81, 73 S 419; Kyle v. Haley, 190 Ala. 
552, 67 S 449; Sewell v. Price, 32 Ala. 
9 


Gardner, 


Ark.—Jefferson v. Souter, 150 Ark. 
55, 233 SW 804; Gilliam v. Peebles, 
144 Ark. 573, 223 SW 14; Snell v. 
White, 132 Ark. 349, 200 SW 1023; 
Prickett v. Williams, 161 SW 1023. 

Ill.—Strong v. Strong, 126 Ill. 301, 
18 NE 665. 


Iowa.—Bradford v. Helsell, 150 
Iowa 732, 130 NW 908. p 
Miss.—Vasser_ Vv. Vasser, 23 Miss. 


378. 

N. Y.—Palmer v. Rotary Realty 
Co., 109 Mise. 431, 178 NYS 813 [aff 
193 App. Div. 887 mem, 182 NYS 941 
mem]. 

N. C.—Brown v. Carson, 45 N. C. 


272. 
N. D.—Altenbrun v. Rock Lake 
266, 181 


First Nat. Bank, 47 N. D. 
NW 590, 908. 

Okl.—Renas v. Green, 88 Okl. 169, 
2120P) 755. 

Wash.—Beverly v. Davis, 79 Wash. 
537, 140 P 696; Johnson v. National 
Bank of Commerce, 65 Wash. 261, 118 
P 21, LRA1916B 4. 

9. Peo. v. Irwin, 14 Cal. 428; Dono- 
Mey v. Boeck, 217 Mo. 70, 116 SW 

10. Hoover v. Bouffleur, 74 Wash. 
382, 133 P 602: 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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but it may be one among other facts showing that 
the parties intended the deed to operate as a se- 


eurity.1 


[§ 97] 3. Existence of Debt to Be Secured. No 
conveyance can be a mortgage unless made for the 
purpose of securing the payment of a debt, or the 
performance of a duty, either existing at the time 


of execution or to be created or 


11. Henley v. Hotaling, 41 Cal. 22; 
Kelly v. Lehmann, 217 Ill. A. 376 [rev 
on other grounds 297 Ill. 33, 130 NE 
375]; Papsco v. Novak, 94 N. J. Ea. 
642, 121 A 518. 

12. See cases infra this section. 
See piza Supra § 21. 

13. S.—Bogk v. Gassert, 149 U. 
S217, is: SCt 738, 37 L. ed. 631 {foll 
Wallace v. Johnstone, 129 U. S. 58, 
9 SCt 243, 32 L. ed. 619]; Conway v. 
Alexander, 7 Cranch 218, 3L: ed. 321; 
Bolin v. Wilkes, 249 Fed. 705, 161 
CCA 615; Arizona Copper Est. v. 
Watts, 237 Fed. 585, 150 CCA 467; 
Reavis v.. Reavis, 103 Fed. .813; 
Cadman v. Peter, 13 Fed. 363 [aff 118 
GH S. 73, 6 Sct 957, 30 L. ed. 78]. 

Ala.—Brannon v. ‘McCormick, 211 
Ala. 546, 101 S 56; Hooper v. Reed, 
211 Ala. 451, 100 S 875; Lewis v. 
Davis, 198 Ala. 81, 73 S 419; Stollen- 
werck v. Marks, 188 Ala. 587, 65 S 
1024, AnnCas1917C 981; Bell v. Shiver, 
181 Ala. 303, 61 §S 881; Irwin v. 
Coleman, 173 ‘Ala. 175, 55 S 492; Nel- 
son v. Wadsworth, 171 Ala. 603, 55 
S 120; Hubert v. Sistrunk, 53 S 819; 
Rodgers v. Burt, 157 Ala, 91, 47 S 
226; Thomas v. Livingston, 155 Ala. 
546, 46 S 851; Smith v. Smith, 153 
Ala, 504, 45 S 168; Knaus v. Dreher, 
84 Ala. 319, 458 287; Mitchel v. Well- 
man, 80 Ala. 16; Peeples v. Etalla, 
57 Ala. 53; Pearson v. Seay, 35 Ala. 
612; Crews v. Threadgill, 35 Ala. 334. 

nig ioe v. Green, 21 Ariz. 54, 
185 P 361. 

Ark.—Rushton v. McIllvene, 88 Ark. 
299, 114 SW 709; Hays v. Emerson, 
75 ‘Ark, 551, 87 SW 1027. 

Cal.—Boal v. Gassen, 178 Cal. 132, 
172 P 588; Holmes v. Warren, 145 
Cal. 457, 78 P 954; Heney v. Hotal- 
ing, 41 Cal. 22; Peo. v. Irwin, 14 Cal. 
428; Chapman v: Hicks; 41 Cal. A. 
158, 182 P 336. 

Conn.—Hillhouse _ v. Dunning, 7 
Conn. 139. 

Fla.—Pilkington v. Rose, 88 Fla. 
547, 102 S 751. 

Ida.—Clinton v. Utah Constr. Co., 
40 Ida. 659, 237 P 427; Shaner v. 
perharum State Bank, 29 Ida. 576, 161 


Ill.—De Voigne v. Chicago Title, 
etc., Co., 304 Ill. 177, 136 ‘NE 498; 
Kimmel v. Bundy, 302 tl. 514, 135 NE 
56; Kelly v. Lehmann, 297 ll. 33, 130 
NE 375; Friend v; Beach, 276 Ill. 397, 
114 NE 911; Caraway v. Sly, 222 Du 
203, 78 NE 588; Crane v. Chandler, 
190 Ill. 584, 60 NE 826; Burgett v. 
Osborne, 172 Ills 227; 50 NE 206; 
Keithley v. Wood, 151 Tl. 566, 38 NE 
149, 42 AmSR 265; Batcheller v. 
Batcheller; 144 Til. 471, 83 NE 24; 
Fisher v. Green, 142 Ill. 80, 31 NE 
172; Freer v. Lake, 115 Ill. 662, 4 NE 
512; Westlake v. Horton, 85 Ill. 228; 
Hanford v, Blessing, 80 Ill. 188; En- 
nor v. Thompson, 46 Ill. 214; Sutphen 
v. Cushman, 35 Ill. 186; Denkman v. 
Newbanks, 220. Ill. A. 515; Kelly v. 
Lehmann, 217 Ill. A. 376 [rev on other 
grounds 297 Ill. 38, 130 NE 375]; 
McNeill v. McNeill, 204 Ill. A. 287; 
Martinet v. Duff, 178 Ill. A. 199; Os- 
Morgan, 171 Ill, A. 549; 
Gray v. Hayhurst, 157 Ill. A. 488; 
Bartoletti v. Hoerner, 154 Ill. A. 336; 
Rankin v. Rankin, 111 Ill. A. 403 [aff 
216 Ill. 132, 74 NE 763]. 

Ind.—Mott v. Fiske, 155 Ind. 597, 
58 NE 1053; Grubb v. Brendel, 52, 
Ind. A. 531, 100 NE 872. 


Iowa.—Bilbo v. Ball, 194 Iowa 875, |-- 


188 NW 753; Cullen v. Butterfield. 
178 Iowa 621, 160 NW 125; Hennin- 
ger v. McGuire, 146 Iowa 270. 125 
NW 180; Jones v. Gillett, 142 Iowa 
506, 118 NW 314, 121. NW 5; Baird v. 
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Hence a deed which is absolute in. its 
terms cannot be converted into a mortgage without 


proof of an obligation to be secured by it, either 


made.?® 
to arise in the 


Pane haus. 87 Iowa 167, 54 NW 


Kan.—Kolar v. Eckhardt, 240 P_947; 
Root v. Wear, 98 Kan. 234, 157 P 
1181; Farmers’, etc., Bank v. Kack- 
ley, 88 Kan. 70, 127 ’P 539; Martin v. 
Allen, 67 Kan. 758,. 74 P 249; Mc- 
Namara v. Culver, 32 Kan. 661. 

Ky.—Lunsford v. Colwell, 199 Ky. 
326, 250 SW 9938; Miracle v. Stone, 
190 Ky. 610; 227 Sw 1011, 1014 [quot 
Cyc]. 

Md. —Bailey v. Poe, 142 Md. 57, 120 


A 242; Rosenstock v. Keyser; 104 
Md. 380, 65 A 37. 

Mass.—Clark v. Seagraves, 186 
Mass. 430, 71 NE 813. 


Mich.—Maginn v. Cashin, 196 Mich; 
221, 162 NW 1009. 

Minn.—Citizens’. Bank v. 
149 Minn. 94, 182 NW 913. 

Mo.—Williamson v. Frazee, 294 Mo. 
320, 242 SW 958; Carson v. Lee, 281 
Mo. 166, 219 Sw 629; Branham v. 
Peltzer, 177 SW 373; Duell vy. Leslie, 
207 Mo. 658, 106 Sw 489; Jones v. 
Hubbard, 193 Mo. 147, 90 SW 1137; 
Edwards v. Ferguson, 14 Mo. 469. 

Mont.—Nolan_ v. Benninghoff, 64 
Mont. 68, 208 P 905, 907 [cit ae 
Morrison yv. Jones, 31 Mont. 154, 
P 507. 

Nebr.—Samuelson v. Mickey, 73 
Nebr. 852, 103 NW 671, 106 NW 461. 

N. H.—Bethlehem v. Annis, 40 N. 


Meyer, 


H. at 77 AmD 700. 
. J.— Jeffreys v. Charlton, 72 N. J. 
Ee 340, 65 A 711: [rev on other 


grounds 74 N. J. Eq. 430, 70 A 145]. 

N. Y.—Bascombe v. Marshall, 129 
App. Div. 516, 113 NYS 991 [aft 198 
N. Y. 538 mem, 92 NE 1077 mem]; 
Conover v. Palmer, 123 App. Div. 817, 
108 NYS 480; Braun v. Vollmer, 89 
App. Div. 43, 85 NYS 319. 

N. D.—Dean v. Smith, 204 NW 987; 
Miller v. Smith, 20 N. D. 96, 126 NW 
499 


Oh.—Slutz v. Desenberg, 28 Oh: St. 
371. 

Okl.—McKean v. McLeod, 81 Okl. 
77, 196 P 935; Voris: v: Robbins, 52 
OK1. 671, 153 P 120. 

Or.—Young v. Evans, 104 Or. 619, 
208 P 741; Johnson v. McKenzie, 80 
Or. 160, 154 P 885, 156 P 791; Caro 
Vv. Wollenberg, 68 Or. 420, 136 Pp 866; 
Bickel v. Wessinger, 58 Or: 98, 113 
P 34. 

Pa.—Fisher v. Witham, 132 Pa. 488, 
19 A 276; Pearson v. Sharp, 115 Pa. 
254, 9 A 38; Steinruck’s App., 70 Pa. 
289° Hamet v. Dundass, 4 Pa. 178 

Porto Rico.—Franqui v. Brice, 27 

Porto Rico 64; Monagas v. Albertucci, 
17 Porto Rico 684. 
‘ §: D.—Krug v. Kautz, 21.S. D. py 
113 NW 623; Jones v: Jones, 20 S: 
632, 108 NW 23. 

Tenn.—Kaphan v. Toney; (Ch: A.) 

66 


58 SW 909. 

Tex.—Seeligson v. Singletary, 
Tex. 271, 17 SW 541; Bemrod v: Hein- 
zelman, (Civ. A.) 263 SW. 951; Mercer 
v. MeMurry,; (Civ. A.) 229 Sw 699; 
Wedgworth v. Pope, (Civ. A.) 196 sw 
621; Mitchell v. Morgan, (Civ. A.) 165 
SW 883; Elliott v. Morris, 49 Tex. Civ. 
A. 527; 121 SW 209; Hall v. Jennings, 
(Civ. A. 104 SW 489; Rotan Grocery 
Co. v. urner, 46 Tex. Civ. A. 534, 
102 SW 932;. Goodbar v. Bloom, 43 
Tex. Civ. A. "434, 96 SW, 657. 

Utah.—Smyth vy. Reed, 28 Utah 262, 
78 P 478. 

Vt.—Rich v. Doane, 35 Vt: 125. 

Wash.—John R. O'Reilly; Ine. v. 
Tillman, 111 Wash. 594, 191 P. 866; 
Belcher v: Young, 90 Wash, 303, 155 
P 1060; Johnson v. National Bank of 
Commerce, 65 Wash. 261, 118 P 21, 
LRA1916B 4; Mears vy. Strobach; 12 


in the form of an antecedent debt between the par- 
ties, or a loan, debt, assumption of liability, or 
contract for future advances contemporaneously 
Given a debt to be secured, 


its nature or 


Wash. 61, 40 P 621. 

Ww. Va.—Farley v: Forster, 96, W. 
.Va. 652, 123 SE 599; Fridley v. Som- 
erville, 60 W. Va. "272, 54 SE 502; 
Way v. Mayhugh, 57 W. Va. 175, 50 
pre 724; Ogle v. Adams, 12 W. "Va. 

Wis.—Butler v. Butler, 46 Wis. 430, 
1 NW 70. 

Wyo.—Weltner v. Thurmond, 17 

Wyo.. 268, 98 P 590, 99 P 1128, 129 
AmSR 113. 
-.fa] Bule applied.—Where a “deed, 
absolute on its face, and a written 
agreement, are contemporaneously 
executed, they should be construed 
together; and if it then appears that 
there was a preéxisting indebtedness, 
on payment of which the debtor and 
grantor will. be entitled to a recon- 
veyance of the property, and that the 
grantee surrenders no remedies be- 
fore available for the collection of 
his debt, but merely obtains the ad- 
ditional right to retain the title to 
such property until the debt is actu- 
ally paid, such deed and agreement 
will constitute a mortgage, and not 
a conditional sale. Voss v. Eller, 109 
Ind. 260, 10 NE 74. 

[b] Tllustrations.— (1), Defendant 
conveyed land to. plaintif€ by a deed 
absolute, and plaintiff executed a con- 
temporaneous agreement to reconvey 
upon the payment of a specified sum 
of money on a given date. While the 
consideration for the deed was inade- 
quate, there was no: mention of a 
debt in either instrument, nor was 
any evidence of indebtedness included 
in the transaction. Two days there- 
after defendant accepted a lease of 
the same land from plaintiff, upon 
the expiration of which. plaintiff 
brought this action. It was held that 
the instruments did not, as a matter 
of law, constitute a mortgage: ,Bogk 
v. Gassert, 149 U. S. 17, 13 SCt. 738, 
37 L. ed. 631 [foll Wallace vy. John- 
stone, 129 U.'S. 58, 9 SCt 243, 32. L. 
ed. 619]. (2) Where a creditor wrote 
the debtor offering a price for: his 
land; requesting him to. go-to jan 
attorney to prepare a deed,;-and the 
debtor went to the attorney and. exe- 
cuted a deed to the creditor, and de- 
livered it to the attorney, and there 
was nothing to show that the deed 
was intended to operate as’ a’ mort- 
gage, the deed absolute:in form must 
be construed as a deed. Elliott v. 
rete 49° Tex.vCivit Ay: 527, 1214 °SW 

[c] Agreement for lease as evi- 
dence of debt.—That defendants con- 
veyed to plaintiffs for a money con- 
sideration, and on the same day 
plaintiffs agreed to lease the land to 
defendants, is only prima facie evi- 
dence that there was a loan of money 
and giving of security for its repay- 
ment. Mears ‘v. en aee 12, Wash. 
61, 40 P 621. : 

Ta] Taking. a sudgient for the 
amount of ‘the consideration men- 
tioned in a deed absolute on its face 
is evidence that it is a mortgage. 
Hamet v: Dundass, 4 Pa: 178. 

[e] That the parties to a deed 
agreed that the land might be re- 
deemed is not sufficient to prove that 
the deed waS a mortgage, where there 
is no evidence of the existence of 
any mortgage debt. Fisher v. Green, 
142 Ill. 80, 31 NE 172 

{f] an action by a married 
woman to have an absolute deed de- 
clared to be a mortgage given as 
security for a loan) it is immaterial 
whether the loan was to her or her 
husband. Conover v. Palmer, 123 
App. Div. 817; 108 NYS 480: 


$34 [41.6.5.] 


form is not very material.1* And it is not necessary 
that the debt should be evidenced by a separate 
written instrument;** it is sufficient if it appears 
Nor is it necessary to 
show that any particular time for payment of the 
debt?”? or any rate of interest*® was agreed upon, 
as these details will be implied. And parol evidence 
is admissible to show the existence of a debt be- 
tween the parties to be secured by the conveyance 
alleged to be intended as a mortgage.1® 
course the mere fact of a preéxistang debt between 
the parties does not prove conclusively that the 


from recitals in the deed.*® 


{g] Absence of any written evi- 
dence of debt is a circumstance tend- 
ing to support the theory of abso- 
lute: sale, although not conclusive. 
Grubb v. Brendel, 52 Ind. A. 531, 100 

E 872. 

7 [h] Conveyance to a loam broker 
who agreed to complete the building, 
dispose of it, and divide the proceeds 
with plaintiff is not a mortgage, there 
being no antecedent debts. Johnson 
v. McKenzie, 80 Or. 160, 154 P 885, 
u sycjores extant ea bs 

[i]. Where land is conveyed not to 
secure the payment of an attorney’s 
fee, but in settlement of an attorney's 
fee, it is not a mortgage. Pilkington 
v. Rose, 88 Fla. 547, 102 8 751. 

14, U. S.—Bolin v. Wilkes, 249 
Fed. 705, 161 CCA 615; Nicholson v. 
Hayes, 174 Fed. 653, 98 CCA 407. 
“Gonn.— Anderson v. Colwell, 93 
Conn. 61, 104 A 242. 

Tll.—Batcheller v. Batcheller, 144 
Tll. 471, 33 NE 24; Bearss v. Ford, 108 
Ill. 16. 

Ky.—Lunsford v. Colwell, 199 Ky. 
326, 250 SW 993; Sebree v. Thompson, 
104 SW 781, 31 KyL 1146. 

Mass.—Clark  v. aes eect 186 

ass. 430, 71 NE 813. 
etich-Maginn v. Cashin, 196, Mich. 
221, 162 NW 1009. 

" Nebr.—Snoke v. Beach, 105 Nebr. 
127, 179 NW 389; Fiske v. Mayhew, 
90 Nebr. 196, 199, 188 NW 195, Ann 


Casi1913A 1043 [eit Cyc]; Fahay: v. | 


(Unoff.) 89, 95 
45 Misc. 


State Bank, 1 Nebr. 
NW 505. 

N. Y.—Faulkner v. Cody, 
64, 91 NYS 633. 

Okl.—Farrow v. Work, 39 Okl. 734, 
1369 P2739: 

Or.—Hurlburt v. Chrisman, 100° Or. 
188, 197 P 261; Kramer vy. Wilson, 
49 Or. 333, 90 P 183. 1 

Ss. D—wWilson v. McWilliams, 16 
Ss. D. 96, 91 NW 453; Bradley v. 
Helgerson, 14 S. D. 593, 86 NW 634. 

Tenn.—Kaphan vy. Toney, (Ch, A.) 
58 SW 909. i 

Tex.—Bemrod v. Heinzelman, (Civ. 
A‘) 263 SW 951. 

Utah.—Hess v. Anger, 53 Utah 186, 
177 Po 232. 

Wash.—Plummer v. Ilse, 41 Wash. 
5, 82 P1009, 111 AmSR 997, 2 LRANS 
627. 

Wis.—M. C. Gehl Co. v. Brahm, 177 
Wis. 222,187 NW 1011. 

See Meeker v. Warren, 66 N. J. Ea. 
146, 57 A 421 (holding that a deed 
absolute in form may be shown to 
have been given as a security, al- 
though the debt is not due to the 
grantee but to a third person). 

{a] An obligation to complete an 
irrigation canal and to furnish water 
for land in the future has the same 
effect on the question of a deed being 
a mortgage to secure performance as 


if it was an obligation to pay a debt’ 
in a fixed sum at a specified future’ 


date. Boyer v. Paine, 60 Wash. 56, 
110 P 682. J 
{b] Grantors in deeds poll exe- 


cuted pendente lite, the consideration 
of one of the deeds being dependent 
on the result of the litigation, are 


not estopped in equity from showing. 


that they were mortgages. Nicholson 

v. Hayes, 174 Fed. 653, 98 CCA 407. 
[ec] UWnliquidated claim.—A deed, 

when intended as a mortgage, may be 
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conveyance was 


grantee.?° 


But of 


given to secure an unliquidated claim 
to whatever indebtedness may there- 
after be contracted between the par- 
ties under it. Hess v. Anger, 53 Utah 
186, 177 P 232. Compare Bethlehem 
v. Annis, 40 N. H. 34, 77 AmD 700 
(holding that a deed upon condition 
is not a mortgage unless it is a secu- 
rity for a debt or a demand in the 
nature of a debt, and if the demand, 
on breach of condition, would be for 


unliquidated damages, it is not a 
mortgage). ~~ 
[a] Where husband and wife 


transferred encumbered realty to de- 
fendant by deed absolute in form, but 
merely to secure payment of ad- 
vances promised to be made by de- 
fendant, and to secure contracts for 
work to be given husband by defend- 
ant, the’ transaction constituted a 
mortgagé; whether or not defendant 
made advances. Anderson v. Colwell, 
93 Conn. 61, 104 A 242. 

[e] Agreement by grantee to as- 
sume obligations constituting lien.— 
In order to establish a deed absolute 
as a mortgage it is incumbent on 
the grantors therein to show the in- 
debtedness owing to the grantee at 
the time or thereafter, although evi- 
dence of such indebtedness need not 
be in any particular form, and an 
agreement by the grantee to assume 
obligations of grantors constituting a 
lien on the land was sufficient to 
serve as a basis therefor. Bemrod 
v. Heinzelman, (Tex. Civ. A.) 263 SW 
95s 

{f] Liability as indorser.—An ab- 
solute deed by a firm to a creditor, 
intended as a mortgage, was made in 
good faith to secure the grantee 
against loss on account of his in- 
dorsement of notes, which indorse- 
ments were made at the time of the 
execution of the deed, and which the 
grantee afterward paid. It was held 
that the deed was valid and effectual 
as a mortgage. Jones v. Cullen, 100 
Tenn. 1, 42 SW 873. 

[g] Fiduciary debt. — Where a 
trustee sells trust property, and di- 
verts the proceeds to payment of a 
mortgage on his own land, and after- 
ward deeds such land in trust for de- 
frauded beneficiaries, they may treat 
the transaction as a loan secured by 
the trust deed. Kaphan v. Toney, 
(Tenn. Ch. A.) 58 SW 909. 

{h] Existing mortgage debt.—(1) 
Where.a deed, absolute in form, with 
a clause for repurchase, is given in 


! consideration of an existing mort- 


gage indebtedness, the court is more 
inclined to ‘treat it as a mortgage 
than when given .upon an original ad- 
vance. Bearss v. Ford, 108 Ill. 16. 
(2) And when’so treated the new 
mortgage will not be regarded as a 
substitute for the formen security, 
unless the intention to that effect is 
manifest; and in such cases the origi- 
nal mortgage may be foreclosed not- 


‘| withstanding the giving of the new 


one, Bearss v. Ford, supra; Palmer 
v. Rotary Realty Co., 193 App. Div. 
887, 182 NYS 941. 

[i] Contingent liability.—Evidence 
that a creditor took a deed of land 
in payment of his debt, and acknowl- 
edged that the debt was paid, and 
that afterward the debtor gave the 
creditor another conveyance, absolute 


oh 
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intended as a mortgage; for this 


fact does not exclude the hypothesis that the grantor 
intended to convey the land in satisfaction of the 
debt, and without intending to reserve any right of 
redemption, and this clearly may be shown by the 


[§ 98] 4. Obligation or Promise to Pay Debt. 
Where an absolute deed is given as security for a 
debt, no personal covenant or promise on the part 
of the grantor to pay the debt is necessary to make 
it a mortgage.** 
may be important and weighty evidence on the ques- 


The want of such an obligation 


in form, for the purpose of securing 
him from loss arising in case the land 
should turn out to be worth less than 
the debt, is insufficient to show that 
the second conveyance was a mort- 
gage, Since, at the time it was given, 
there was no existing debt to be se- 
cured by it. Batcheller v. Batcheller, 
144 Ill. 471, 33 NE 24. ; 


15. See cases infra note 16. 

16. Brant v. Robertson, 16 Mo. 129; 
Graham v. Stevens, 34 Vt. 166, 80 
AmD 675. 

17. Helm v. Boyd, 124 Ill. 370, 16 


NE 85; Osborne v. Osborne, 196 Iowa 
871, 195 NW 586; Pickett v. Wadlow, 
94 Md. 564, 51 A 423; McMillan v. 
Bissell, 63 Mich. 66, 2¥ NW 737. 

[a] No time of payment specified. 
—Where a father advanced a sum of 
money to his daughter, and took from 
her a deed to property which was 
worth much more, and there was no 
agreement to repay the sum advanced 
at any definite time, but the father 
intimated that there would be enough 
coming to her from his estate to can- 
cel the debt, and said that the land 
would all come back to her, and that 
he only took the deed in order to have 
a little jurisdiction over it, it was 
held, as between the daughter and 
one claiming under the father with 
notice, that the deed was a mortgage, 


| Helm v. Boyd, 124 Ill. 370, 16 NE 85, 


18. Osborne v. Osborne, 196 Iowa 
871, 195 NW 586; McMillan v. Bis- 
sell, 63 Mich. 66, 29 NW 737. 

19. Locke v. Moulton, 96 Cal. 21, 
30 P 957; Peo. v. Irwin, 14 Cal. 4283 
McNamara v. Culver, 22 Kan. 661. 
See Evidence §§ 1515, 1561. Compare 
Thomas v. McCormick, 9 Dana (Ky.) 
108 (holding that, where there is no 
admission in an answer that a deed 
absolute on its face was conditional, 
or in trust for any purpose, the fact 
that the answer stated a larger con- 
sideration than was expressed in the 
deed, and admitted that the whole of 
it had not been paid until some timé 
after the date of the deed, will not 
authorize the introduction of parol 
evidence contradicting both the deed 
and the answer, as to the question 
whether the contract was a sale or 
a mortgage only). 

20. See infra § 99. 

21. U. S.—Russell v. Southard, 12 
How, 139, 13 L. ed. 927. 

Sry ps v. Todd, 164 Cal. 255, 128 
ill.—De Voigne v. Chicago Title, 
etc., Co., 304 Ill. 177, 136 NE 498. 

Ind.—Moore v. McClain, 68 Ind. A. 
102, 119 NE 258. 

Iowa.—Osborne. v. Osborne, 196 
Iowa 871, 195 NW 586; Jones v. Gil- 
lett, 142 Towa 506, 118 NW 314, 121 
NW 5. See Tansil v. McCumber, 26 
NW 680. 

Me.—Bradley v. Merrill, 88 Me. 319, 
34 A 160. «\ . 

Ma.—Bailey v. Poe, 142 Md. 57, 120 
A 242. 

Minn.—Lundeen.v. Nyborg, 161 
Minn. 391, 201 NW 623. 
ee er ae v. Stephens, 232 SW 
N. J.—Pace v. Bartles, 47 N. J. Ea. 
170, .20:7A) 352. j 

N. ¥.—Conover v. Palmer, 123 App. 
Div. 817, 108 NYS 480.. 

N. D.—Dean v. Smith, 204 NW 987. 


a a a 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, | 


. 
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tion of the intention of the parties,?? but it is not 
conclusive, and other circumstances in the case may 
be sufficient to overcome the presumption arising 
from this fact and establish the deed in the charac- 
This is the case where the 
deed expressly recites that it is given for the pur- 
pose of securing a loan from the grantee to the 
grantor,?* or where gross inadequacy in the price 
Yet if the transaction appears on its 
face to be a conditional sale, or a sale with a mere 
privilege to the vendor to repurchase, and its alleged 
character as a mortgage is not sustained by compe- 
tent extraneous evidence, the lack of any binding 
obligation on the grantor to pay the sum fixed on 
as the condition for a reconveyance is generally 
accepted as decisive proof that it was not meant 


ter of a mortgage.?% 


is shown.?5 


as a mortgage.’® 


Oh.—Coleman v. Miller, 8 Oh. Dec. 
(Reprint) 179, 6 CincLBul 199. 
Pa.— Wharf v. Howell, 5 Binn. 499. 


S. D.—Krug v. Kautz, 21 S, D. 461, 
113 NW 623. 
Va.—Tuggle v. Berkeley, 101 Va. 


833) 43° SH 199: 

Wash.—Beverly v. Davis, 79 Wash, 
537, 140 P 696. 

Wis.—Beebe v. Wisconsin Mortg. 
Loan Co., 117 Wis. 328, 93 NW 1103. 

Compare Frolich v. Aikman, 194} 
Mich. 569, 161 NW 867 (holding that 
in the absence of fraud, where con- 
sideration is paid at time of execu- 


tion, a vendor, to have a deed abso- | 


lute on its face declared a mortgage, 


must show that at the time of execu- |, 
1156; Baum v. Gaffy, 45 Ill. A. 138. 


tion he agreed to,return the consider- 
ation). 

[a] Obligation may be implied.— | 
The obligation essential to a mort- 
gage need not be in form of a note, 
but may be an implied promise of the 


i 
i 


mortgagor to repay the money loaned | 


him by “the mortgagee. Todd v. Todd, 
164 Cal. 255, 128 P 413; Jones v. Gil- 
lett, 142 Iowa 506, 118 NW 314, 121 
NW 5; Beverly v. Davis, 79 Wash. 
537. 140 P 696. 

22. Tansil v. McCumber, (Iowa) 
26 NW 680; Lundeen v. Nyborg, 161 
Minn. 391, 201 NW 623; Morris Vv. 
Budlong, "13° Neo W) 543; Dean v. 
Smith, ess D.) 204 NW 987. 

23. 
How, 2139, 13. ed. °9275 Flage Vv. 
Mann, 9 RF, Cas. No. 4,847, 2 Sumn. 
486. 

Cal.—Locke v. Moulton, 96 Cal. 21, 
30 P 957; Hickox v. Lowe, 10 Cal. 
197. 

Ill.—De Voigne v. Chicago. Title, 


etc., Co., 304 Til. 177, 1386 NH 498. 
Iowa.--Osborne v. Osborne, 196 
Iowa 871, 195 NW. 586. 
Md.—Bailey v. Poe, 142 Md. 57, 


120 A 242; Dougherty v. McColgan, 
6 Gill & J. 275 

N. J.—Pace Vv. Bartles,: 47 N. J. Ea. 
170, 20 A 352; Rempt v. Geyer, (Ch.) 
32 A 266. 

N. Y.—Kraemer v. Adelsberger, 122 
N.Y. Yie7, 25 NE 859; Morris v. Bud- 
long, 78 N. Y. 543; Horn v. Keteltas, 
46 N. Y. 605, 42 HowPr 138; Brown 
Vv. Eevee: 2 Barb, 28. 

Oh.—Coleman vy. Miller, 8 Oh. Dec. 
(Reprint) 179, 6 CincLBul 199. 

Pa.—Wharft v. Howell, 5 Binn. 499. 

Ss. D.—Krug v, Kautz, 21 S. D.-461, 
113 NW 623. 

. Va.—Tugegle v. 101 Va. 
83,. 43° SH, 199. 

Wis.—Schreiber v. Le Clair, 66 Wis. 
579, 29 NW 570, 889. 

[a] Hlustration.— Where ‘a hus-|' 
band, at the time, of purchasing 
realty, borrowed part of the purchase 
price from his wife, and had the title 


Berkeley, 


q 


U. S.—Russell v. Southard, 12} 
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gation, so that 


discharged indebtedness on land is a 
mortgage, the absence of a promise 
by the grantor to repay at any spe- 
cific time amounts so paid out, while 
not conclusive, is a circumstance 
more favorable to the grantee than 
the grantor. Moore v. McClain, 68 
Ind, A.,102, 119 NE 258. 

24, Macauley Vv simith, 132 Naw, 
See 30 NE 997. 
(Reprint) 179, 6 CinecLBul 199; Wharf 
v. Howell, 5 ’Binn. (Pa.) 499. 

26. U. 'S—Horbach v. de 6) 0 Ps Oe oad OF 
Serrss- bSCt, 81S) 23iei7. ea. 670. 
; Cal.—Henley v. Hotaling, 41 Cal. 
2. 
Ill.—Magnusson y. Johnson, 73 Ill. 


AY Sah SI ea v. Davidson, 27 Ind: 
6 

N. Berek page Lake Impr. Co. 
iv. New York, etc., R: Co., 5 Silv. Sup. 
522,8 NYS 711 

Va.— Ransome vy. Frayser, 10 Leigh 
(87:Va.) 592. 

Wis.—Smith v. Crosby, 47 Wis, 160, 
2 NW: 104. 

27. See cases infra this section. 

23. Ala.—Rodgers v. Burt, 157 Ala. 


'91, 47 S 226; Farrow v. Cotney, 153 


Ala. 550, 45 S 69; Pearson vy. Dancer, 
144 Ala. 427, 39 S 474. 

Ariz.—Rees v. Rhodes, 3 Ariz. 235, 
73 P 446 

Ark.—dJames Vv. Mallory, 76 Ave: 
509, 89 SW 472; 


‘Ark. 551, 87 SW 1027. 


Cal.—Hickox v. Lowe, 10 Cal. 197. 
Ida.—Shaner v. Rathdrum State 


‘Bank, 29 Ida. 576, 161 P 90. 


; 


Ill. Bane v. Pritchett, 223 Ill. 
are Osborne v. Morgan, ike Ill, 

9 

Ind.—Warner v. Jennings; 44 Ind. 
A. 574, 89 NE 908. 

Iowa.—Cullen v. Butterfield, 178 
Iowa 621, 160 NW 125; Ridings v. 
Marengo Sav. Bank, 147 Iowa 608, 
125 NW 200. 

Kan.—Lamborn y. Denison State |, 
Bank, 115 Kan. 415, 223 P 293. 

Md.—Bailey v. Poe, 142 Md. 57, 
120 A 242, 

Mass.—Sears v. Gilman, 199 Mass. 
384, 85 NE 466. 

Mich.—City Lumber Co. v. Hol- 
‘lands, 181 Mich. 531, 148 NW 861. 

Minn.—Shultes v. Stivers, 66 Minn. 
517, 69 NW 639. 

Miss,—Hoopeg  v. Bailey, 28 Miss. 
328. 

Mo.—Powell v. Crow, 204' Mo, 481, 


A. 


102 SW 1024. 


conveyed to her as security for the | 


loan, title was in the husband, al- 
though no note had been given nor 
rate of interest established nor time 
of repayment agreed upon. Osborne 
v. Osborne, 196 Iowa 871, 195 NW 586. 

{b] Absence of promise to pay at 
any specific time.—In determining 
whether an absolute deed to one who 


Mont.—Johnson v. Opheim, 67 Mont, 
(126, 204. Bio d51. 

Nebr.—Harrah v. Smith, 79 Nebr. 
51, 112 NW.337. 

N. Je, weetney v. Macomb, 16 N. J. 
‘Eq. 189 

N. Y.—Blazy v. MeLeaty 129 N. be 
hy a NE 6. 


.—Dean v. Smith, 204 NW 987. 
Or.—Kramer v. Wilson, 49 Or. 338, 


190 P 183; 
Pa.—Null v. Fries, 110 Pa. 521,612 29); Robinson v. Cropsey, 2 Edw. 138 


ALS 5d, 
Porto Rico.—Rivera v. Puente, 3 
Porto Rico Fed. 293, we 


[§ 99] 5. Satisfaction or Survival of Debt. 
definite test to determine whether an absolute deed 
executed in consideration of a precedent debt, with 
an attendant agreement to reconvey the premises 
to the grantor on payment of the consideration, 
constitutes a mortgage or a conditional sale is found 
in the question whether the debt was discharged by 
the deed or subsisted afterward.?7 
if the conveyance satisfied and extinguished the obli- 


Coleman v. Miller, 8 Oh. Dec. } 


Hays v. Emerson, 75 | 


A. |: 
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A 


On the one hand, 


no debt remained due from the 


grantor to the grantee, it cannot be held a mortgage, 
since there cannot be a mortgage without something 
to be secured by it;*° and in that case the grantor’s 
privilege of refunding the consideration, and so en- 
titling himself to a reconveyance, is not to be re- 
garded as an equity of redemption, but is a badge 
of a conditional sale.*° 


But on the other hand, if 


R. to pfipiar v. Campbell, 22 R. I. 
262, 47 A 385. 
s. C.—Brockington vy. Lynch, 119 
SHC 23s th2C Sh) 94% 

Tex.—Goodbar v. Bloom, 43 Tex. 
Civ. A. 434, 96 SW 657. 

Wash.—Neeson v. Smith, 47 Wash. 
386, 92 P 131; Plummer vy. Ilse, 41 
Wash. etey3 P 1009, 111 AmSR 997, 
2 LRANS 627. 

W. Va.—Hursey v. Hursey, 56 Ww. 
Va. 148, 49 SE 367. 

Wyo. -_Bolin v. Le Prele give Stock 


Co., 27 Wyo. 335, 196 P 74 
29. Ala.—Farrow v. boihty: 153 
Ala. 550, 45 S 69; Perdue v. Bell, 


83 Ala. 396, 3S 698; West v. Hen- 
drix, 28 Ala. 226. 

Ark.—Snell y. White, 132 Ark. 349, 
200 SW 1023; Rushton y, Mclllvéne, 
(88 Ark. 299, {14 SW 709. 

Cal.—Holmes v. Warren, 145 Cal. 
|457, 78 "RP 954; Hickox” y. Lowe, ‘10 
Cal, roe: Pendergrass v. Burris, 3 
Cal. Unrep. Cas. 22, 19 P 187. 

Ida.—Shaner v. Rathdrum State 
Bank, 29 Ida. 576, 161 P 90. 

Til. *_Carroll v. Tomlinson, 192 Til. 
398, 61 NE 484, 85 AmSR 344°. Kerting 
v. Hilton, 152 I. 658, 38 NE 941; 
Freer v. Lake, 115 Ill. 662, 4 NE 512 
Bane v. Pritchett, en ane pA 617s 
Johnson ov. Prosperity Loan, etc., 
Assoc?,'"*94 9 Tl A! “9-260 ‘Mann , v. 
Jobusch, 70 Tll. A. 440; Glass v,. 
Doane, 45 Ill, A. 66. 

Ind.—Beidelman v. Koch; "42 > Ind. 
A. 423, 85 NE 977. 

Towa.—Cullen v. Butterfield, 173 
Iowa 621, 160 NW 125; Hughes vy. 
Sheaff, i9 Iowa 335. 

Kan.—Lamborn v. Denison State 
Bank, 115 Kan. 415, 223 P 293; Hoyt 
v. Union Nat. Bank, 115 Kan. 167, 
222 P 127; Fabrique Vv. Cherokee, etc., 
Coal, ete., 'Co., 69 Kan. 733, 77 P 584; 
Yost v. Hays City First Nat. Bank, 66 
Kan. 605, 72 P 209; Elston v. Cham- 


\berlain, 41 Kan. 354, 21 P 259. 


Pert emi epee Poe, 142 Md. 57, 120 » 
Mich.—City Lumber Co. vy. Hol- 

lands, 181 Mich. 531, 148 NW 361. 
Minn.—Shultes vy. ‘Stivers, 66 Minn. 

‘617, 69 NW 639. 

goutiss—Hoopes v. Bailey, 28 Miss. 
Mo.—Duell v. Leslie, 207 Mo. 658, 

106 SW 489; Turner v. Kerr, 44 Mo. 


429; Slowey Vv. McMurray, 27 Mo.’ 
113, 72 AmD 251. 
Nebr.—Samuelson  v. Mickey, 73. 


Nebr. 852, 103 NW 671, 106 NW 461; 
Tannyhill v. Pepperl, 70 Nebr. one 
96 NW 1005. 

N. J.—Phillips v. Hulsizer, 20 N. J. 
Eq. 308; Kearney v. Macomb, LO Nels 
| Eq. 189; Doying v. Chesebrough, (Ch.) 
136.A 893. 

N. Y.—Blazy v. McLean, 129 Nt: 


44, 29 NE 6; Randal v. Sanders, 87 
IN. Y26783 Whitney v. Townsend, 2 
Lans. 249; Morrison v. Brand, 5 


Daly 40 [aft BOONY YO Gb7 13 Eckford 
v, De Kay, 8 Paige 89 [aff 26 Wend. 


[aft 6 Paige 480]. 
Or.—Bailey v. Frazier, 62 Or. 142, 
124 P.643; ‘Harmon vy. Grants Pass 
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the conveyance. leaves the debt. still due and owing, 
the grantor being bound to pay it at some future 
time, and being entitled to receive back the property 
when he does pay it, then the whole transaction 
amounts to a mortgage, whatever form the parties 
may have given to it.2? On this question, the fact 
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by which the existing debt was evidenced, was can- 
celed by the grantee, or was surrendered to the 
grantor without any new evidence of debt being 
taken in its place, is very strong evidence that the 
parties regarded the debt as wiped out, and the deed 
as a conditional sale;*! but this circumstance is not 


that the grantor’s note or bond, or other instrument 


Banking, etc. Co:, 60 Or. 69, 118 P 
188; Duclos v. Walton, 21 Or. 320, 
PAS) al 2a hy ? 

Pa.—Null v. Fries, 110 Pa. 521, 1 
HAY-/5 5.1. 

Porto Rico.—Rivera v. Puente, 3 
Porto Rico Fed. 298. 

R. I.—Tripler v. Campbell, 22 R. I. 
262, 47 A 385. 

S. C.—Brockington v. Lynch, 119 
S.C. 273, (112 .SE..94;. Creswell ,v. 
Smith, 61 S. C. 575, 39 SE 757; Brown 
v. Sumter Bank, 55 S. C. 51, 32 SE 
816; Shiver v. Arthur, 54 S. C. 184, 
32 SE 310. 

Tex.—Miller v. Yturria, 69.Tex. 549, 
7 SW 206; Calhoun v. Lumpkin, 60 
Tex. 185; Mann vy. Wright, (Tex. Civ. 
A.) 269 SW 222, 224 [cit Cyc]; String- 
fellow v. Braselton, 54 Tex. Civ. A. 
1; 117 SW 204; Goodbar v.. Bloom, 
43 Tex. Civ. A, 434, 96 SW 657. 

Wash.—Wiese v. Wiese, 126 Wash. 
246, 217 P 994; Boyer v. Paine, 60 
Wash. 56, 71, 110 P 682 [quot Cyc]; 
Dabney v. Smith, 38 Wash. 40, 80 


199. 

W.. Va—Hursey v. Hursey, 56 W. 
Va. 148, 49 SE 367; Sadler v. Taylor, 
49. W. Va. 104, 38 SE 583. 
“W.yo:.—Bolln.. v,..Lua_ ,Prele.. Live 
Stock Co., 27 Wyo. 335, 196 P 748; 
Weltner v. Thurmond, 17 Wyo. 268, 


98 P 590, 99 P 1128, 129 AmSR 1113. |, 


Tllustrations.—(1) Where a 


[a] L 
debt nearly equaled the 


mortgage 


uch litigation concerning the prop- 
erty, and the mortgagor conveyed the 
land by absolute deed to the mort- 
gagee, both parties intending not only 
to settle the pending litigation, but 
also .to satisfy and extinguish the 
mortgage debt, the fact that at the 
time of the conveyance the mort- 
gagee gave back an agreement to re- 
convey within a certain time on pay- 
ment of an amount that equaled 
the mortgage debt did not render the 
instrument a mortgage. Whitney v. 
Townsend, 2 Lans. (N. Y.) 249. (2) 
And where a mortgagor quitclaims 
premises to the mortgagee, and they 
enter into an agreement whereby the 
mortgagor is to purchase and the 
mortgagee to sell on payment of a 
certain sum on or before a certain 
date, time being expressly stipulated 
as of the essence of the contract, 
failure to pay the agreed sum at the 
specified time precludes the mort- 
gagor from redeeming or purchasing 
thereafter, since the relation of mort- 
gagor and mortgagee ceased on giv- 
ing the deed and entering. into the 
contract. ‘Tripler v. Campbell, 22 R. 
I., 262, .47 A 385; 
party deeded his property to an- 
other, who held a mortgage upon it 
nearly equal to its value, in order 
to avoid the expense of foreclosure, 
and the grantee made his written 
promise that if he should sell the 
Jjand ,for a greater sum than his 
debt and the expenses he would pay 
the grantor all sums of money in 
excess of the same, it was held that 


with power, of sale, so as to make 
the grantee a trustee, but that he 
was. liable on his promise in an ac- 
tion at law or for money had and 
received, when there was such a sur- 
plus. Duclos vy. Walton, 21 Or, 323, 
28) Pad; ; 

[b] Where, after maturity, pursu- 
ant to an agreement, the parties to 
a mortgage placed an absolute deed 
in escrow, which was later delivered 
to the original mortgagee in satisfac- 
tion of the mortgage debt, and the 
original mortgagor then leased and 


P| Mallory, 


(3) -So, where a] 


Unrep. Cas. 


paid rent on the property for five 
years, he abandoned all claim to re- 
demption even if the escrow agree- 
ment created a mortgagor-mortgagee 
relationship. Brockington v. Lynch, 
PLOMSE CS 2735 PEA SH 94. 

[c] A settlement of a doubtful 
claim between a mortgagor and a 
mortgagee by virtue of a quitclaim 
deed to the mortgagee, for which 
he paid a fixed amount in cash, will 
be upheld. Bailey v. Frazier, 62 Or. 
142, 124 P 643. 

30. U. S—Bolin v. Wilkes, 249 
Fed. 705, 161 CCA 615. 

Ala.—Irwin, v. Coleman, 173 Ala. 
175, 55 S 492; Rodgers v. Burt, 157 
Mayol, 4S 2265. Winn. Vv.) Witz 
water, 151 Ala. 171, 44 S 97. 

Ariz.—Coffin v. Green, 21 Ariz. 54, 
185 P 361; Rees v.. Rhodes, 3 Ariz. 
23D; Vo, 446. 

Ark.—Matthews v. Stevens, 163 
Ark. 157, 259 SW 736; Snell v.° White, 
132 Ark. 349, 200 SW 1023; James v. 
76 Ark. 509, 892 SW 472; 
Hays v. Emerson, 75 Ark. 551, 87 SW 
1027. 

Cal.—Hall v. Arnott, 80 Cal. 348, 
22 P 200; Montgomery v. Spect, 55 
Cal. 352; Peo. v. Irwin, 14 Cal. 428. 

D. C.—Ingersoll v. Tyler, 47 App. 


328. 


Fla.—De Bartlett v, De Wilson, 52 
Fla. 497, 42 S 189, 11 AnnCas 311. 
Tll.— Totten v. Totten, 294 Ill. 70, 


value of the land, and there had been (128 NE 295; Keithley v. Wood, 151 Ill. 


566, 38 NE 149, 42 AmSR 265; Helm 
v. Boyd, 124 Ill. 370, 16 NE 85; Bane 
vy. Pritchett, 223 Ill. A. 617; Peterson 
v. Peterson, 192 Ill. A. 553 [transf 
264 Ill. 121, 105 NE 694]. 

Ind.—White v. Redenbaugh, 41 Ind. 
A. 580, 82 NE 110; Ferguson v. Boyd, 
(A.) 79 NE 549. ; 


Iowa.—Holman vy. Mason City Auto 3s 757; 


Co., 186 Iowa 704, 171 NW. 12; Cullen 

v. Butterfield, 178 Iowa 621, 160 NW 

125; Hughes v. Sheaff, 19 Iowa 335. 
Mo.—Phillips v, Jackson, 240 Mo. 


'310, 144°-SW 112; Duell v. Leslie, 207 


Mo. 658, 106 SW 489. 

Mont.—Nolan vy. Benninghoff, 64 
Mont. 68, 208 P 905, 907 [cit Cyc]; 
Gibson v. Morris State Bank, 49 


Nebr.—Harrah v. Smith, 79 Nebr. 
51, 112 NW $337; Tannyhill v. Pep- 


‘Mont. 60, 62, 140 P 76 [cit Cyc]. 


‘perl, 70 Nebr. 31, 96 NW 1005; David 


City First Nat. Bank v. Sargeant, 65 


Nebr. 594, 91 NW 595, 59 LRA 296; 


Riley v. Starr, 48 Nebr. 243, 67 NW 
187; Fahay v. State Bank, 1 Nebr. 
(Unoff.). 89, 95 NW 505. 

N. J.—Budd v. Van Orden, 33 N. J. 
Eq. 143. 


N. D.—Dean v. Smith, 204 NW 987; | 


Sherwin v.’ American Loan, etce., Co., 
42 N. D, 389, 173 NW 758. 

Okl.—Rosebaugh v. Jacobs, 83 Okl. 
211, 201 P ‘245; Voris v. Robbins, 
52, Okl. 671, 153° Pe £20. 

Or.—Smith v. Headlee, 93 Or. 257, 
183 P 20; Kramer v. Wilson, 49 Or. 
333, 90 P 183. 

Pa.—Todd v. Campbell, 32 Pa. 250; 


\Winton v. Mott, 4 LuzLegReg 71. 
the transaction was not a mortgage] 
‘1178, 58 SE 804; 


S; C.—Francis v. Francis, 78-S.: C. 
McGill v. Thorne, 
70.S: C. 65, 48 SE 994, 

Tex.—Ruffier v. Womack, 30 Tex. 


‘332; Holmes v. Tennant, (Commn. A.) 
1231 SW. 3138 [rev (Civ. A.) -221 Sw 


798]; Hamilton v. Flume, 2 Tex. 
694; Gartman vy. Bran- 
non, (Tex. Civ. A.) 270 SW: 255; Har- 


rison v. Hogue, (Civ. A.) 136 SW 118; 


‘Blake v. Lowry, 43 Tex. Civ. A. 17, 


93 SW 521; Lehman v. Chatham 
ages Co., 28 Tex. Civ. A. 228, 66 SW 


Wash.—Foster v. Floyd, 113 Wash; 


1243. 


312, 194 P. 407; Boyer v. Paine, 60 
Wash. 56, 71, 110 P 682 [quot. Cyc]; 
Plummer v. Ilse, 41 Wash. 5, 82 P 
1009, 111 AmSR 997, 2 LRANS 627. 

W. Va.—Liskey v. Snyder, 56 W-. 
Va. 610, 49 SE 515. 

[a] Action in court to maintain 
debt is conclusive evidence, against 
the party bringing the action, that 
the debt still existed. Nolan v. Ben- 
ninghoff, 64 Mont. 68, 208 P 905, 907 
Pere Cy en. 

[b] Rule not applied—Where the 
grantees in a deed absolute on its 
face as consideration released to the 
grantor his liabilities to them, and 
assumed, with the assent of out- 
standing creditors, the payment of 
forty per cent of his liabilities to 
such creditors, the avoidance of 
bankruptcy proceedings being one of 
the principal Objects of the parties, 
the provision in the contract between 
grantees and grantor, assented to by 
the outstanding creditors, that the 
grantor’s indebtedness to the grant- 
eeS should be kept alive until a 
future date and then canceled in 
case no bankruptcy proceedings had 
been instituted, although amounting 
to a continuance of the indebtedness 
beyond the date of the deed to the 
grantees, nevertheless did not ren- 
der such deed a mere security, and 
hence a mortgage in fact, since the 
contract between the parties merely 
fixed a time at which the entire trans- 
action. should take effect, such time 
being postponed designedly to a date 


when it would be impossible for 
bankruptcy proceedings to _ inter- 
vene. Hutchings vy. Terrace City 
Realty, etc., Co., (Mo.) 175 SW 905. 

te U. S.—Kahn y. Weill, 42 Fed. 


Ala.—Adams vy. Pilcher, 92 Ala. 474, 
Locke v. Palmer, 26 Ala. 


Ill.—Miller v. Green, 3 
[aff 138 Ill. 565, 28 NE S37]. dito 

Ind.—Shubert v. Stanley, 52 Ind. 46, 

lowa.—Bigler v. Jack, 114 Iowa 
667, 87 NW 700; Vennum vy. Babcock 
13 yowe 194. ; 

ass.—Waite v. Dimick 
364; Trull v, Skinner, 17 Stele Bias 
Harrison v. Phillips Academy, 12 
Mass. 456. 

Nebr.—Stall v. Jones, 47 Nebr. 706, 
66 NW 653. 

N. Y.—Holmes vy. Grant, 8 Paige 


_ Or.—Harmon y. Grants Pass Bank- 
ing, ete., Co., 60 Or. 69, 118 P 188. 

S. C.—Brockington yv. Lynch, 119 
S.1@.) 2785 a 12 (SH 4e } 
16 t 
312, 523P..4 bie 


Utah.—Ewing v. 

[a] Rule applied.—(1) If a bond 
of defeasance which was executed by 
the grantee of land to the grantor 
at the time of taking the deed is 
surrendered and destroyed at the ex- 
‘piration of. the time limited therein, 
anda new bond is given upon a con- 
sideration partly new, by which the 
grantee agrees to reconvey the prem- 
‘ises to his grantor upon the payment 
within an additional time of a larger 
‘sum, the grantor thereby surrenders 
and abandons his title as mortgagor, 
and the grantee becomes the owner 
‘of the land in fee, and a statement, 
by the grantor, in an application for 
insurance, that he owns the property 
will void the policy. Falis. v. Con-, 
‘way Mut. F. Ins. Co., 7 Allen (Mass.) 
146. (2) As respects question whéeth- 
‘er deed was a mortgage, where plain- 
‘tiff advanced money at defendant’s 
‘request for purpose of paying off en- 
cumbrance on defendant’s land, a 


Keith, 


_For later cases, developments and changes in the law see cumulative Annotations, Same title, page and note number, 
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conclusive ;*? although the evidence of the debt may 
be canceled or destroyed, still the other circum- 
stances of the case may show the intention of the 
parties to regard the obligation as still subsisting, 
and so convert the deed into a mortgage;** and the 
application of the principles by which a deed abso- 
lute is declared a mortgage is not precluded by a 
recital purporting to cancel an antecedent indebted- 
ness, constituting the consideration for the convey- 
ance, payment whereof was intended to be secured 
thereby,*4 and an independent equity inconsistent 
with such terms may be established by parol evi- 
dence.*> Conversely the fact that the grantee re- 
tains in his possession, without cancellation, the 
written evidences of the existing debt raises a strong 
presumption that the debt was not extinguished by 
the conveyance, and that a mortgage was intended, Be 
although it does not conclusively prove that the 
debt still continues or that the parties may not have 
intended to make a conditional sale.’ If on all 
the evidence there is still doubt as to whether the 
debt subsists or has been extinguished, a court of 
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equity will lean in favor of the right of redemption, 
and will construe the transaction as constituting a 
mortgage rather than a conditional sale.** 

[§ 100] 6. Previous Negotiations of Parties. On 
the question whether a deed absolute in form was 
intended as a mortgage, it is proper to consider the 
previous negotiations of the parties, their agree- 
ments and conversations and the course of dealings 
between them prior to and leading up to the deed 
in question.®® The effect of showing that such nego- 
tiations contemplated a mere security for debt and 
that the grantee consented to take a mortgage,*® or 
that during such negotiations nothing was said as 
to a loan and no proposition as to a mortgage was 
made,*? has been previously stated. Evidence that 
the grantee in the deed positively refused to take 
a mortgage on the property, when approached on 
the subject, shows that the deed to him and his 
agreement to resell were not intended by him merely 
as a mortgage.*? 

[§ 101] 7. Inadequacy of Price. When the ques- 
tion in issue is whether a deed of land, with an 


promise was implied by defendant to 
pay back the amount so advanced 
with interest, and relationship of 
debtor and creditor was established 
as much so as if plaintiff had di- 
rectly loaned money to defendant 
and delivered it to him, and latter 
had in turn paid it on the encum- 
brance. Tansil v. McCumber, (Iowa) 
206 NW 680: 

[b] Cancellation without delivery. 
—That a grantor’s notes, canceled, 
and exhibited to him as canceled and 
paid, were not delivered to him at 
the time he executed a deed in pay- 
ment thereof does not make the deed 
a mortgage. Miller v. Green, 37 Ill. 
A. 631 [aff 138 Ill. 565, 28 NE 837]. 

{c] Leave to grantor to sell.—A 
debtor conveyed to his creditor a lot 
of land, in fee, in satisfaction of 
the debt, which was equal to the cash 
value of the land, and the notes and 
securities for the debt were deliyered 
to the debtor. Afterward the grantee 
gave to the grantor written permis- 
sion to sell the land, and to retain 
the excess of the proceeds over the 
debt and interest. It was held that 
this permission to sell did not change 
the absolute conveyance to a mort- 
gage, although it was given at the 
time of the execution of the convey- 


oni Holmes v. Grant, 8 Paige (N. 
Y.) 243. 
{d] Retention by grantee, without 


cancellation, of written evidence of 
debt owing him by the grantor raises 
a strong presumption that the con- 
veyance did not extinguish the debt, 
and that a mortgage was intended, a 
presumption strengthened by failure 
to demand surrender and cancellation 
of written evidence of debt. Tlolman 
v. Mason City Auto Co., 186 Iowa 704, 
171 NW 12. 

2. See cases infra notes 33-35. 

33. Conant v. Riseborough, 139 
Ill. 383. 28 NE 789; Sanders vy. 
Ayers, 63 Nebr, 271, 88 NW 526. 

34. Lipscomb v. Talbott, 243 Mo. 
1, 147 SW 798; Shields v. Simonton, 
65 W. Va. 179, 63 SE 972. 

35. See cases supra note 34. 

36. Ala.—Van Heuvel vy. Long, 200 
Ala. 27, 75 S 339. 
foe C.—Ingersoll v. Tyler, 47 App. 


Ill.—Ennor v. Thompson, 46 Ill. 214. 
Iowa.—Holman v. Mason City Auto 
Co.. 186 Iowa 704, 171: NW 12; Wright 
v. Mahaffey, 76 Iowa 96, 40 NW 112. 


Mich.—MecMillan  v. Bissell, 63 
Mich. 66, 29 NW 737. 
Mont.—Gibson v. Morris. State 


Bank, 49 Mont. 60, 140 P 76. 
Okl.—Messner v. Carroll, 
90, 159. P, 362. 
Vt.—Baxter v. Willey, 9 Vt. 276, 31 
AmD 623. 
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Central Chandelier Co., 17 


60 Okl. }, 


37. Gibson v. Morris State Bank, 
49 Mont. 60, 140 P 76; Baxter. v. 
Willey, 9 Vt. 276, 31 AmD 623; Hea- 


ty, v. Daniels, 14 Grant Ch. (Ont.) 
38. Hickox v. Lowe, 10 Cal. 197; 


Spence v. Steadman, 49 Ga. 133. 

39. U. S.—Cowell v. Craig, 79 
Fed. 685. 

Ala.—Winn v. Fitzwater, 151 Ala. 
171, 44 S 97; Rose v. Gandy, 137 Ala. 
329, 34 S 239; Williams v. Reggan, 
£11. Ala,».621,420, Si61437 Lurner, iv. 
Wilkinson, 72 Ala. 361; Mobile Blde., 
ete., Assoe. v. Robertson, 65 Ala. 382; 
Crews v. Threadgill, 35 Ala. 334; 
Locke v. Palmer, 26 Ala. 312. 

Ark.—Reynolds v. Blanks, 78 Ark. 
527, 94 SW 694. 

Cal.—Couts v. Winston, 153 Cal. 
686, 96 P 357. , 

Ill,— Kulik v. Kapusta, 303 Ill. 208, 
135 NE 402; Halbert v. Turner, 233 
Ill. 5381, 84 NE 704; Rubo v. Bennett, 
85 Ill. A. 478. 

Iowa.—Bilbo v. Ball, 194 Iowa 875, 
188 NW 753; Keeline v. Clark, 132 
Iowa 360, 106 NW 257; Beroud v. 
Lyons, 85 Iowa 482, 52 NW 486. 

Ky.—Frazier v. Frazier, 108 SW 
889, 32 KyL 1339; Veach v. Smith, 
107 SW 234, 32 KyL 851; Garvin v. 


Vincent, 87 SW 804, 27 KyL 1076; 
Timmons vy. Center, 43 SW 487, 19 
KyL 1424. 


Mass.—Flagg v. Mann, 14 Pick. 467. 
Minn.—Evans v. Thompson, 89 
Minn. 202, 94 NW 692. 


Miss.—Klein v. McNamara, 54 
Miss. 90; Freeman y. Wilson, 51 
Miss. 329. 


Mo.—Stephens v. Stephens, 232 SW 
979; Book v. Beasly, 138 Mo. 455, 40 
Sw 101. 

Mont.—Murray v. Butte-Monitor 
Tunnel Min. Co., 41 Mont. 449, 110 P 
497, 112 P 1132; Gassert v. Bogk, 7 
Mont. 585, 19 P 281, 1 LRA 240 [aff 
rove Ug S? LIeLBMSCroms3t Li. ed. 

A}: 

Nebr.—Fahay v. State Bank, 1 
Nebr. (Unoff.) 89, 95 NW 505. 

Y.—Harris v. fh eo 121 App. 


N. 
poe 767, 106 NYS 63 


C.—Howlett i ‘Thompson, 36 

N. C.. 369; Hauser v. Lash, 22 N. Cc. 
212; Kimborough v. Smith, 17 N. C. 
558; Streator v. Jones, 10 N. C. 423. 
Oh.—Toledo First Nat. Bank Via 


Oh. Cir. 

Ct. 443, 9 Oh. Cir. Dec. 807. 

Or.—Hall v. O’Connell, 52 Or. 164, 
95 P 717, 96 P 1070; Eldriedge v. 
Hoefer, 52 Or. 241, 93 P 246, 94 P 
563, 96 P 1105. 

S. C.—Lewie v. Hallman, 53 S. C. 
18, 30 SE 601. 

s. D.—Wilson v. McWilliams, 16 
$..D: Hy 91 NW 453. 

Tex.—Loving v. Milliken, 59 Tex. 
423; Williams v. Chambers, Roy & 


LE Cor 


the 


‘estate. 


Ltd., (Civ. A.) 26 SW 270. 

Wash.—Conner v. Clapp, 37 Wash. 
299, 79 Pi 929. 

W. Va.—Fridley v. Somerville, 
We, .Va2s272, .54.-SE (5023) Wayaewe 
Mayhugh, 57 W. Va. 175, 50 SE 724. 

Wis.—Becker vy. Howard, 75 Wis. 
415, 44 NW 755. 

Ont.—Bullen v. Renwick, 8 Grant 


Ch. 342 

40. See supra §§ 26, 64, 98, 99. 

41. See supra §§ 26, 64. 

42. Ala. —Vincent v. Walker, 86 
Ala. 333, 5 S 465; Douglass v. Moody, 
80 Ala. 61. 


Ill.—Bacon v. National German- 
American Bank, 191 Ill. 205, 60 NE 
846; Bentley v. O’Bryan, 111 Ill. 53. 

Mass.—Flagg v. Mann, 14 Pick. 467. 

Tex.—Gazley v. Herring, 17 SW 17. 

Wash.—Conner y. Clapp, 37 Wash. 
299, 79° Ps929. 

Wis.—Becker v. Howard, 75 Wis. 
415, 44 NW 755. 

Ont.—Bullen v. Renwick, 8 Grant 
Ch. 342. 

Compare Lunsford v. Colwell, 199 
Ky. 326, 250 SW 993 (holding that 
the fact that the lender repeatedly 
stated that he would not take a 
mortgage is immaterial on the ques- 
tion whether the instrument is a 
mortgage if in fact it was intended 
as security for a loan). 

[a] Loan refused.—(1) Where the 
evidence shows that a conveyance. 
with a right to repurchase, originated 
in an application for a loan, but that 
the application for a loan was re- 
peatedly declined, and, after the ne- 
gotiations were broken off, defend- 
ant’s proposal of a conditional sale 
was accepted, and that, although the 
price paid was much less than the 
value of the property, yet at the 
time of the transaction its value was 
prosvective and speculative, and the 
subsequent advance was due to un- 
foreseen circumstances, it is insuffi- 
cient to show that the transaction 
was a mortgage, and not a condi- 
tional sale. Douglass v. Moody, 80 
Ala. 61. (2) Where a deed, absolute 
on its face, conveyed a married 
woman’s statutory separate estate, 
and it was shown that the grantee 
had been advised that a mortgage on 
such estate would be void, but that 
a conveyance with a reservation of 
right to repurchase would be 
good, and that he had declined to lend 
money to the grantor on a mortgage, 
it was held that the transaction was 
a conditional sale and not a mort- 
gage, although there was also an 


‘agreement that the grantor might 


“redeem” on paying the amount of 
the consideration, and that the gran- 
tee would thereupon reconvey the 

Vincent v. Walker, 86 Ala. 
333, 5 S 465. 
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agreement for reconveyance, was made as an abso- 
lute conveyance of the property, or simply as a 
security for a debt or loan, in the nature of a mort- 
gage, the value of the property at the time the deed 
was made is pertinent and material.*? 
shall be shown that the consideration passing be- 
tween the'parties, or the amount to be paid by the 
grantor on exercising his right to repurchase, would 


Aisi U. S.—Lewis v. Wells, 85 Fed. 
Ala.—Winn v. Fitzwater, 151 Ala. 
171, 44 S 97; Rose v. Gandy, 137 Ala. 
829, 34 S 239; Williams v. Reggan, 
111 ,.Ala. 621,20. S 614; Daniels. v. 
Lowery, 92 Ala. 519, 8 S 352; Vincent 
v. Walker, 86 Ala. 333, 5 S_ 465; 
Rapier v. Gulf*City Paper Co., 77 Ala. 
136; Turner vy. Wilkinson, 72 Ala. 
361; English v. Lane, 1 Port. 328. 
Ark.—Scott v. Henry, 13 Ark. 112. 


Cal.—Husheon v. Husheon, 71 Cal. 
407, 12 P 410. 

Colo.—Butsch y. Smith, 40 Colo. 
642 90 PS ol. 

Fla.—Hull v. Burr, 58 Fla. 432, 50 
S 754. 

Ga.—Russell v. Tucker, 136 Ga. 


136, 70 SE 1018; Rodgers v. Moore, 
88 Ga. 88, 138 SE 962; Pope v. Mar- 
shall, 78 Ga. 635, 4 SH 116. 


Hawaii—wWilliams v. Kaea, 1 Ha- 
waii 423. 

Tll.—Rubo v. Bennett, 85 Ill. A. 
473. 

Ind.—Grubb v. Brendel, 52 Ind. A. 


581, 100 NE 872; Callahan v. Dunker, 
51 Ind. A. 436, 99 NE 1021. 

Iowa.—Hemsted v. Hemsted, 150 
, Iowa 635, 1830 NW 413; Ridings -v. 
Marengo Sav. Bank, 147 Iowa 608, 
125 NW 200; Conlee v. Heying, 94 
Iowa 734, 62 NW 678. 


Ky.—Frazier vv. Frazier, 108 SW 
889, 32 KyL 1339. 
La.—-Butler v. Marston, 145 La. 


71, 81 S 749; Bonnette v. Wise, 111 
Lia. 855, 35 S 953. 
Me.—Reed v. Reed, 75 Me. 264. 
Md.—Grove v. Rentch, 26 Md. 367; 
Thompson v. Banks, 2.Md. Ch. 430. 
Mass.—Campbell v. Dearborn, 109 
Mass. 130, 12 AmR 671. 


Mich.—Carveth v. Winegar, 133 
Mich. 34, 94.NW 381. |, 

Minn.—Webster v. McDowell, 102 
Minn, 445, 113 NW 1021. 

Miss.—Klein v. McNamara, 54 
Miss, 90. 

Mo.—Brant v. Robertson, 16 Mo. 
129. 

Mont.—Nolan v. Benninghoff, 64 


Mont. 68, 208 P 905, 907 [cit Cycl. 

Nebr.—Snoke v. Beach, 105 Nebr. 
127, 179 NW 389. 

Nev.—Pierce v. 13. Nev. 
526. 

N. J.—Jeffreys v. Charlton, 72 N. J. 
Eq. 340, 65, A. 711 [rev on. other 
grounds 74 N. J. Ea. 430, 70 A 1451. 

N. Y.—Harris v. Hirsch, 121 App. 
Div. 767,:.106 NYS),..631;.. Barton jv. 
Lynch, 69 Hun 1, 23 NYS 217; Wallis 
vy. Randall, 16 Hun 338 [aff 81 N. Y. 
164]; Brown v. Dewey, 2 Barb. 28; 
Onondaga Trust, ete., Co. v. Verity, 
33 Misc. 4, 67 NYS 918; Holmes v. 
Grant, 8 Paige 243; Robinson v. 
Cropsey, 6 Paige 480. 

N. C.—Kemp v. Earp, 42.N. C. 167; 
Sellers v. Stalcup, 42 N. C.. 13; How- 
lett v. Thompson, 36 N. C. 369; 
Hauser v. Lash, 22 N. C.. 212; Kim- 
borough vy. Smith, 17 N. C. 558; 
Streator v. Jones, 10 N. C, 423; Wil- 
cox v. Morris, 5 N. C. 116, 3 AmD 
678. 

N. D.—Dean v. Smith, 204 NW 987. 

Oh.—Coleman v. Miller, 8 Oh. Dec. 
(Reprint) 179, 6 CincLBul 199. 

Okl.—Waege v. Herbert, 19 Okl. 525, 
92 P 250 [aff 215 U. S. 546, 30 SCt 
218, 54 L. ed. 3211. 

Or.—Swegle v. Belle, 20 Or. 323, 25 
P 633; Stephens v. Allen, 11 Or. 188, 


Traver, 


3-2 168. 
Pa.—Wallace v. Smith, 155 Pa. 78, 
25 A 807, 35 AmSR 868; Huoncker 


v. Merkey, 102 Pa. 462. 
Porto Rico.—Franqui, y. Brice,, 27 
Porto Rico 64. vy ar 
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For if it 


S. C—Mason v. Finley, 129 S. C. 
367, 124 SE 780. 

S. D.—Wilson v. McWilliams, 16 
S. D. 96, 91 NW 453. 

Tenn.—Lane _v. Dickerson, 10 


Vere ic38 os 

Tex.—Temple Nat. Bank v. Warner, 
92 Tex. 226. 47 SW 515. 

Utah.—Duerden  v. 33 
Utah 477, 94 P 980. 

Vt.—Rich v. Doane, 35 Vt. 125. 

Va.—Batchelder v. Randolph, 112 
Va. 296, 71 SE 533: . 

Wash.—Wiese v. Wiese, 126 Wash. 
246, 217 P 994; Dabney v. Smith, 38 
Wash. 40, 80 P 199. 

W. Va.—Fridley v. Somerville, 60 
W. Va. 272. 54 SE 502; Way v. May- 
hugh, 57 W. Va. 175, 50 SE 724. 

Wis.—Lynch v. Ryan, 132 Wis. 271, 
111 NW 707, 112 NW 427. 


Solomon, 


Eng.—Vernon v. Bethell, 2 Eden 
110, 28 Reprint 838. 
Ont.—Holnes vy. Russell, 2 OntwWR 


| 334 [dism app 1 OntWR 655]. 


of oil. 
1 71, 


“Adequacy of consideration tends 
to support the theory of a sale and 
inadequacy that of a loan with _ se- 
curity.” Grubb v. Brendel, 
A. 531, 100 NE 872, 874. 

[a] Time when value of property 


must be judged as to inadequacy is |} 
| when 


the grantee is considering 
whether to put his money into it, and 
not after it had acquired a large 
value as the result of the discovery 
Butler v. Marston, 145 La. 
81 S 749. See Hubert v. Sis- 
trunk, (Ala.) 53 S 819 (the allegation 


|in the complaint, to adjudge a deed 


absolute in form a. mortgage, that 
the amount named as consideration 
in the deed is a grossly inadequate 
price for the land, and that the fair 
market value of the land is a speci- 
fied sum, refers to the value at the 
time of the filing of the bill, and is 
immaterial in determining whether 
the deed is a sale or a mortgage); 
Jefferson v. Souter, 150 Ark. 55, 233 
SW 804 (it is matter of common 
knowledge that lands appreciated 
greatly in value during the period 
of time referred to, and the alleged 


|inadequacy of price is not, under the 


‘circumstances, of any weight in de- |} 


termining whether the transaction 
was an absolute sale or not). 

[ob] What evidence of value ad- 
missible.—Evidence of the value of 
the land may be offered by either 
party, but it must be independent 
testimony. The party’s own esti- 
mate of its value is not admissible. 
“He could not give character to his 


or said as to the worth of his land.” 
Pope v. Marshall, 78 Ga. 635, 640, 4 
SE 116. 

[c] Rule not applied.—Where, in 
an action for forcible detention of 


‘real property, defendant claimed that 


plaintiff's interest was only that of 
a mortgagee, evidence as to the 
value of the land at the time the 
deed was made was properly ex- 
cluded. Butterfield v. Kirtley, 114 
Iowa 520, 87 NW 407. 

44. U. S.—Russell v. Southard, 12 
How: :139, 13\L. ‘ed. 19273 Conway ‘v. 
Alexander, 7 Cranch 218, 3 L. ed. 321; 


‘In re Borg, 184 Fed. 640; Simpson v. 
‘Denver First Nat. Bank, 93 Fed. 309, 


35 CCA 306; Bentley v. Phelps. 3 F. 
Cas. No. 1,331,.2 Woodb. & M. 426. 
Ala.—Van Heuvel v. Long, 200 Ala. 
27, 75 S 339; Irwin:v. Coleman, 173 
Ala, 175, 55 S 492; Nelson v.~Wads- 


‘worth, 171 Ala. 603, 55 S 120; Winn v. 


'Fitzwater, 151 Ala. 171, 44 S 97: Rose 
iv. Gandy, 
.Glass. v.. Hieronymus, 


187 Ala. 329, 34 S239; 


125. Ala. 140, 


52 Ind. | 


| Minn, 202, 94 NW 692. 


| Nebr. 248, 34 NW 382. 
deed by showing what he had thought) WN 


“Lade 


ier). | 
[§ 101 


be fairly proportioned to the value of the prop- 
erty, if considered as a debt or loan secured by 
a mortgage thereon, but grossly inadequate if re- 
garded as the price of the land upon an absolute 
sale, this will tend strongly to show that a sale 
could not have been intended, but that the trans- 
action should rather be treated as a mortgage.*# 
It is true inadequacy of price is not by itself alone 


28 S 71, 82 AmSR 225; Peagler v. 
Stabler, 91 Ala. 308, 9 S 157; Perdue 
v. Bell, 83 Ala. 396, 3 S 698; Crews v. 
Threadgill,'.35 Ala. 334; Parish. vy: 
Gates, 29 Ala. 254; English v. Lane, 
LPort.. 32:8. 

Ark.—Wimberly v. 128 
Ark. 67, 193 SW 264. 

Cal.—Husheon vy. Husheon, 71 Cal. 
407, 12 P 410; Lynch’ v. Lynch, 22 
Cal. A. 653, 135 P 1101. 

Fla.—Hull v. Burr, 58 Fla. 432, 50 
Ss ae 

a.—Chapman v. Ayer, 95 Ga. " 
Pigs 12k. 4 were 

Totten. v. Totten, 294. Dl =70 
128 NE 295; Risser v. Patton, 232 Ill. 
353, 83 NE 914; Helm v. Boyd, 124 
Til. 370, 16 NE 85; Miller v. Arm- 
strong, 169 Ill. A. 185; Rubo v. Ben- 
pee A AS aise 

nd.—Davis v. Stonestreet, 4 Ind. 
101; Calahan v. Dunker, 51 Ind. re 
aL 99 See ES att 1024 [cit Cyc]; 

ite v. Redenbaugh, 41 Ind. A. 
82 NE 110. Shain 
lowa.—McMahon 


Scoggin, 


VE 


NW 449; Wright v. Mahaffey, 76 
Iowa 96, 40 NW 112; Wil Pat- 
rick, 84 Iowa 362. Sma ane 

y.—Smith v. Berry, 155 Ky. 686 
160 SW 247; Borders v. olen: 110 
SW 240, 33 KyL 194; Burch v. Nicho- 
las, 80 am 1132, 26 KyL 264: Goss- 
man v. Gossman, 15 SW 1057, 13 KyL 
ote Oldham v. Halley, 2 J. J. Mavah 


La.—Butler_v.. Marston, 145 
71, 81 S 749; Eames y. Woodson, tio 
La. 1031, 46 S 18; Rester v. Powell 
120 La, 406, 45 S 372; Leger v. Leger. 
118 La. 322, 42 S 951; Howe v. Powell. 
40 La. Ann. 307, 4 S 450. ; 
Md.—Grove v. Rentch, 26 Md. 367. 
Mich.—Maginn v. Cashin, 196 Mich. 
221, 162 NW 1009; Schmidt v. Bar- 
clay, 161 Mich. 1, 125 NW 729, 20 
AnnCas 1194; Dean v. Radford,’ 137 
Mich, 617, 101i NW 598. i 
Minn.—Evans _.v. Thompson, -. 89 
Miss.—Lee v. Wilkins Li 
258, 33 s a6. ong 105 Miss. 
0.—Cobb v. Day, 106 Mo. 2 
SW 323; Holmes v. Fresh, 9 son 
Nebr.—Newman vy. HEdwards, 22 


Y.—Brown v. Dewey, 2 Barb. 28; 
v. Thomas, 108 Mise. 305, 177 
Nee Jat 190 App. Div. 930 mem, 
Sizs mem]; Hol 5 
Paige att mes v. Grant, 
iN. C.—Elliott v. Maxwell, 42 N. G 
246; Kemp v. Earp, 42 N. C. 167: 
ast st Leh este RE C. 283; Black- 
well v. Overby, .C. 38; MeL i 
Vv. Ne Reseeans C9 4% ee 
N. D.—Wells v. Geyer, 12 N. D. 
316, 96 NW 289; Forester v.. Van 
Auken, 12 N. D. 175, 96 NW 301. 
Oh.—Coleman v, Miller, 8 Oh. Dec. 
CeO rine Spel ul 199. 
orto ico.—_-Franqui v. Bri 
Porto Rico 64. Bhehgt 
S. C.—Masonv. Finley, 129 S. c. 


367, 124 SE 780. 
ex.—Temple Nat. Bank v. W. y 
(92 Tex. 226, 47--SW’''515. rps 


i 


Penny, 43 Tex. 560; Lilly v. Lewis, 

(Civ. A.) 249 SW 1095; Schultze v. 

Schultze, (Civ. A.} 66 SW 56. ‘ 
Vt.—Rich v. Doane, 35 Vt. 125. 
Va.—Batchelder v. Randolph, 112 


‘lva, 296, 71 SE 533; Tuggle v. Berke- 


For later cases, developments and changes in the law see cumulative Annotations, same title; page and:‘note number. 


~ 


‘Franklin v. Sewell, 


i 
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enough to justify a finding that the deed was in- 
tended as a mortgage, contrary to the presumption 
arising from the face of the papers,*® but it is en- 
titled to great weight when coupled with other cir- 


ley, 101 Va. 83, 43 SE 199; Snavely 
v. Pickle, 29 Gratt. (70 Va.) 27. 

Wash.—Miller v. Ausenig, 2 Wash. 
eee. 5. PEE 

W. Va.—Thacker v. Morris, 52 W. 
Va. 220, 48 SE 141, 94 AmSR 928; 
Furguson v. Bond, 39 W. Va. 561, 20 
SE 501; Davis v. Demming, 12 W. Va. 
246: Ogle v. Adams,'12 W. Va. 213. 

Wis.—Lynch v. Ryan, 132 Wis. 271, 
111 NW 707, 112 NW 427. 

Eng.—Vernon v. Bethell, 2 Eden 
110, 28 Reprint 838. : 

“That plaintiff was thus parting 
with all his property, and depriving 
himself of all further possibility of 
saving even a fragment from _ the 
wreck of his fortunes simply to re- 
lieve from its burden of liens the 
land which he was deeding away, 
instead of letting the foreclosure 
proceedings have their course, is 
quite incredible. The unreasonable- 
ness of such transactions has often 
been given weight in support of the 
claim that a conveyance was Iin- 
tended for a mortgage.” Fort v. 
Colby, 165 Iowa 95, 123, 144 NW 393. 

{al Agreement of a grantee in an 
absolute deed to pay only such sums 
as were required to discharge liens 
upon the property is a circumstance 
tending strongly to show that the 
transaction was considered by the 
parties to be a mortgage. Fort v. 
Colby, 165 Iowa 95, 144 NW _ 393. 

[b] Gonsideration less than half 
value of property.—When a mort- 
gagor transfers to his mortgagee by 
the same transaction large portions 
of his real and personal property, by 
a deed of the real estate and by a 
bill of sale of a part and a pledge as 
collateral security of another portion 
of his personal property, and _ the con- 
siderations recited in the deed and 
the bill of sale are less than one half 
of the value of the property de- 
scribed in them, the presumption 1s 
that the relation of mortgagor and 
mortgagee continued, and that the 
conveyances were made by way of 
security, and the burden rests upon 
a creditor. who claims that the deed 
and the bill of sale evidence abso- 
lute sales, to overcome this pre- 
sumption, and establish that fact by 
substantial and persuasive evidence. 
Simpson v. Denver First Nat. Bank, 
93 Fed. 309, 35 CCA 306. Compare 
110 La. 292, 34 
S 448 (holding that a price which is 
less than half the value of the prop- 
erty is not necessarily insignificant). 

[c] That property conveyed by 
the deed is worth four times the 
amount of the money advanced is a 
strong circumstance to prove it to 
be a mere mortgage. Oldham  v. 
Halley, 2 J. J. Marsh. (Ky.) 113, 

[d] Excessive inadequacy of the 
price furnished is irresistible proof 
that a mortgage was intended. Con- 
way v. Alexander, 7 Cranch (U. S.) 
218, 3 L. ed. 321. 

{e] Conveyance prior to bank- 
ruptcy.— Where a bankrupt prior to 
bankruptcy conveyed certain real es- 
tate to his wife, not as a gift, but to 
secure her for money alleged to have 
been contributed to the construction 
of buildings thereon, as against the 
bankrupt’s subsequent creditors, but 
the property conveyed far exceeded 
in nature the money furnished on the 
bankrupt’s own story, the convey- 
ance, although absolute in form, was 
at most a mortgage, and the omission 
of such real estate from the sched- 
ules is ground for refusing a dis- 
charge. In re Borg, 184 Fed. 640. 

45. Ala.—Rodgers v. Burt, 157 
Ala. 91, 47 S 226. 

Cal.—Emery v. Lowe, 140 Cal. 379, 
73 P 981; Tetenman v. Epstein, 6% 
Cal. A. 745, 226,P 966. 

Ill.— Story v. Springer, 155 Ill. 25, 


89 NE 570; Rubo v. Bennett, 85 Ill. 


A, 473. 


Iowa.—Hemsted v. Hemsted, 150 
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Iowa 635, 130 NW 413; Betts v. Betts, 
132 Iowa 72, 106 NW 928; .England 
v. England, 94 Iowa 716, 61 
920; Caldwell v. Meltveldt, 93 Iowa 
730, 61 NW 1090; Bridges v. Linder, 
60 Iowa 190, 14 NW 217. 

La.—Butler v. Marston, 145 La. 
41, 81 S 749; Bonnette v. Wise, 111 
La, 855,.35 S 953, 

Mo.—Holmes v. Fresh, 9 Mo. 201. 

Nebr.—Newman v. Edwards, 22 
Nebr. 248, 34 NW 382. 

RARE ae v... Traver,* 13 ‘Nev: 
N. Y.—Brown vy. Dewey, 2 Barb. 28. 
N. D.—Wells v. Geyer, 12 N. D. 

316, 96 NW 289; Forester v. Van 

Auken, 12 N. D. 175, 96 NW 301; Mc- 

Sout v. Lee, 10 N. D. 160, 86 NW 

714, 

Ss. D.—Wilson v. McWilliams, 16 
S. D. 96, 91 NW 458. 
Tenn.—Lane Vv. 

Yerg: 373... ¢ 
Tex.—Coles v: Perry, 

De Shazo v. Eubank, (Civ. A.) 191 

SW 369. 

Ont.—Holnes v. Russell, 2 OntWR 
334 [dism app 1 OntWR 6551. 

[a] Inference rebutted.—The in- 
ference that a deed absolute on its 
‘face was intended as a mortgage, 
arising from a gross inadequacy of 
the consideration, will not control, 
when the accompanying  circum- 
stances tend to show that it was the 
intention that the grantee should 
have a Share in the profits expected 
to be realized from a subsequent sale 
of the premises. Story v. Springer, 
155 Ill. 25, 39 NE 570. 

{b] Where accompanying circum- 
stances warrant an inference to the 
contrary, gross inadequacy is not 
conclusive evidence of a mortgage. 
Story v. Springer, 155 Til. 25, 39 NE 
570 [aff 43 Ill. A. 495]; Hneland vy. 
England, 94 Iowa 716, 61 NW 920: 
Caldwell v. Meltveldt, 93 Iowa 730, 
61 NW 1090. 

[c] Absence of fraud or oppres- 
sion.—(1) Disparity between the 
consideration recited in the deed and 
the actual value of the land is not 
conclusive that a mortgage was in- 
tended, where no oppression or un- 
fair advantage appears to have been 
exercised, and the consideration is 
not so inadequate as to force the 
conclusion that the transaction was 
not fair and bona fide. Rodgers v. 
Burt, 157 Ala. 91, 47 S 226. See 
Tetenman v. Epstein, 66 Cal. A. 745, 
226 P 966 (in the absexwce of fraud 
or oppression, mere inadequacy of 
consideration alone does not warrant 
finding that deed absolute was in- 
tended as a mortgage). (2) Fraud 
generally see infra § 103. 

[d] To become conclusive proof of 
a mortgage the price must be so in- 
adequate as to force the conviction 
that the transaction was not fair and 
bona fide. Peagler v. Stabler, 91 Ala. 
308, 9 S 157; Holmes y. Fresh, 9 Mo. 
201 


01. 

fel Showing additional considera- 
tion.— Where it is attempted to show 
that an absolute deed was intended 
as a mortgage, and plaintiff relies on 
the inadequacy of the consideration, 
it is open to defendant to show addi- 
tional considerations moving from 
him to plaintiff, beside that recited 
in the deed, such as board and lodg- 
ing furnished, or services rendered, 
but if he fails to establish his con- 
tention, plaintiff will be entitled to 
redeem from the deed. Newman v. 
Edwards, 22-Nebr. 248, 34 NW $82. 
Compare Borders y. Allen, 110 SW 
240, 33 KyL 194 (holding that, where 
the price was inadequate, a deed 
made to replace a former deed which 
was lost, which lost deed although 
absolute on its face was a mortgage, 
was also a mortgage, although the 
grantée in the deed had to pay an 
additional sum to secure the execu- 
tion of the duplicate deed). 
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cumstanees,** and especially when supported by 
proof that the grantor was an illiterate man, or a 
person of feeble intelligence, and ignorant of the 
value of property ;*7 that he was under the pressure 


46. 
685. 
Ala.—Winn v. Fitzwater, 151 Ala. 
171, 44 S 97; Glass vy. Hieronymus. 
125 Ala. 140, 28 S 71, 82 AmSR 225; 
Martin v. Martin, 123 Ala. 191, 26 
S 525; Vincent v. Walker, 86 Ala. 
333, 5 S 465; West v. Hendrix, 28 


Ala, 226. 
153 Cal. 


Cal.—Couts  v. 
686, 96 P 357. 

Fla.—Chaires v. Brady, 10 Fla. 133. 
-Ill.—Linkemann vy. Knepper, 226 
Ill. 473, 80 NE 1009; Whitcomb v. 
Sutherland, 18 Ill. 578; Rubo v. Ben- 
nett, 85 Tll. A. 473, 

Ind.—White v. Redenbaugh, 41 Ind. 
A. 580, 82 NE 110. 

Iowa.—Froud v. Merritt, 99 Iowa 
410, 68 NW 728; Conlee v. Heying, 
94 Iowa 734, 62 NW 678; Wright v. 
Mahaffey, 76 Iowa 96, 40 NW 112. 

Ky.—Borders v. Allen, 110 SW 240, 
33 KyL 194. 

Me.—Reed v. Reed, 75 Me. 264. 

Mass.—Campbell v. Dearborn, 109 
Mass. 130, 12 AmR 671. 

Mich.—McArthur v. Robinson, 104 
Mich. 540, °62. NW 713; Reilly v. 
Brown, 87. Mich. 163, 49 NW 557. 

Miss.—Freeman vy. Wilson, 51 
po Pe 329. 

0.—Cobb v. Day, 106 Mo. 278, 17 
SW 323; Holmes v. Fresh, 9 Mo. 201, 

Mont.—Gassert v. Bogk, 7 Mont. 
585, 19 P 281, 1 LRA 240 [aff 149 
ery Lisa 13k eSC@e 73836587 aerated. 

N. Y.—lLade v. Thomas, 108 Misc. 
305, 177 NYS 513 [aff 190 App. Div. 
930 mem, 179 NYS 931 mem]. 


U. S.—Cowell v. Craig, 79 Fed. 


Winston, 


N. C.—Sprague v. Bond, 115 N. Gc. 
PAA SE 709; Steel v. Black, 56 N. 


N. D.—Smith v. Jensen, 16 : 5 
1 ork eae 306. oe 
r.—Osgood v. Osgood, 35 Or. 1 
56 P 1017; Swegle v. Belle. ‘Or. 
328, 25 P 638. itpoutaite 
open eee vate 4 Pa. 178. 
orto 1co.—F ranqui v. Brice, 
bigs a tek 64. iar 

: .—Wilson v. MecWillia 
S. D. 96, 91 NW 453. | ar a 

Tenn.—Lane  v. 
aes nace 

ex.——-Gray v. Shelby, 83 Tex. 405, 
18 SW_ 809: Loving v. Milliken, 59 
Tex. 423; Gibbs v. Penny, 43 Tex. 
560; Williams v. Chambers. Roy & 
Co., Ltd., (Civ. A.) 26 SW 270: 

Utah.—Duerden v. Solomon. 33 
Utah 477, 94 P 980; Duerden v. Solo- 
Sith ib Mar ah 94 P 978, 

é a.—Gilchrist v. Beswick, 3 
ones oe 10 SE 871. ‘hr 4 
nt.—Fallon v. Keenan, 12 
cn, 388 Grant 
z a.—Williams vy. Reggan, 
Ala. 621, 20'S 614. si fee 

Fla.—Franklin v.. Ayer, 22 Fla. 
654; Chaires v. Brady, 10 Fla. 133. 

Ind.—Dunker v. Calahan, 64 Ind. A. 
624, 113 NE 15, 

Ky.—Burch yv. Nicholas, 80 SW 
1132,°26 Kyl 264. 

Mich.—Reilly v. Brown, 87 Mich. 
163, 49 NW 557. =H 

Ont.—Fallon v. Keenan, 12 Grant 
Ch. 388. 

{a] WQustration.— A conveyance 
of lands worth six thousand dollars, 
by_an old man intellectually feeble 
and unable to read or write, to a 
woman with whom he boarded and in 
whom he reposed great confidence, at 
a time when he was in need of money 
by reason of being under a guar- 
dianship, will be declared a mortgage, 
and a reconveyance will be ordered, 
when the evidence is clear that he 
made the conveyance merely to en- 
able the grantee to obtain for him a 
loan of three thousand dollars, and 
that he paid her two hundred dollars 
for obtaining it. Reilly v. Brown, 87 
Mich. 163. 49 NW 557. 

fb] Mental capacity of grantor 
may be considered. Reilly v. Brown, 
87 Mich. 163, 49 NW 557. - 
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of debt and threatened with litigation,** that a econ- 
fidential relation existed between the parties,*® or 
that he was in the power of the grantee, and that 
the latter took advantage of his necessity or exer- 
cised undue influence or imposition upon him.°° But 
the disproportion between the consideration of the 


deed and the fair value of the land must be marked; - 


a slight inadequacy of the price will not be consid- 
ered as of importance.®t On the other hand, the 
fact that the value of the land conveyed to secure 
a debt was less than the debt will not affect the 
character of the conveyance so as to prevent its 
constituting a mortgage instead of an absolute con- 
veyance.° 

[§ 102] 8. Financial Condition of Grantor. If 
the grantor of a deed absolute in form, but alleged 
to have been intended as a security, was financially 
embarrassed at the time of its execution, being 
sorely pressed for money and, therefore, at the mercy 
of his creditor and unable freely to dictate the terms 
of his security, this circumstance will be considered 
as tending to show the intention to create a mort- 
gage.°% 

[§ 103] 9. Mistake, Surprise, or Fraud. A deed 
absolute on its face may be adjudged in equity to be 


48. Cal.—Husheon v. Husheon, 71 See 31 A 451. 


Cal. 407, 12 P 410. 

Fla.—Hull v. Burr, 58 Fla. 432, 50 
S 754. v. Stalecup, 42 N. 
Iowa.—Fort v. Colby, 165 Iowa 95,] Overby, 41 N. 

144 NW 393. 
Me.—Reed v. Reed, 75 Me. 264. 
N. C.—Steel v. Black, 56 N. C. 427. 
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C.—Steel v. Black, 56 N. C. 427; 
Kemp v. Harp, 42 N. C. 167; 
else Blackwell Vv. 


Thompson, 36 N. % 
Lash, 22 N. GC. -212; 
smith, “17. Ns .C; 
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a mortgage on the ground of accident, fraud, or 
mistake in obtaining such deed contrary to a parol 
agreement of the parties that it should be a mort- 
gage only, provided the facts are sufficiently proved 
and the grantor was not a party to any fraud.** 
Where on threatened foreclosure of a first mortgage 
the second mortgagee purchased the first mortgage, 
then took a deed of the land from the owners with- 
out knowing of a third mortgage, agreeing that the 
owners might retain possession until a stated day, 
and might redeem at any time before that date, and 
after taking the deed was fraudulently induced by 
the holder of the third mortgage to satisfy the sec- 
ond mortgage of record, the deed from the owners 
was properly held to be a mortgage after setting 
it and the release of the second mortgage aside im 
order to protect the rights of the second mort- 
gagee.>> 

[§ 104] 10. Possession and Management of Prop- 
erty—a. By Grantor—(1) In General. The fact that 
a grantor in a deed absolute in form, but alleged 
by him to have been given only as a security, re- 
mains in the possession, use, and control of the prop- 
erty after the conveyance, is evidence tending to 
show that the transaction was in fact a mortgage,°® 
plaintiff to decree, it not being al- 
leged that grantor could not read or 
that any fraud was practiced which 


excused her from reading). 
Ind.—Dunker v. Calahan, 64 Ind. A. 


Sellers 


38; Howlett v. 


369; Hauser v. |} 624, 113 NE 15. 
Kimborough v. N. C.—Culbreth v. Hall, 159 N. C. 

558; Streator v.| 588. 75 SH 1096. 
Tenn.—Bowman y. Felts, (Ch. A.) 


W. Va.—Gilchrist v. Beswick, 33 
W. Va. 168, 10 SE 371. 

49. uynch v. Lynch, 22 Cal. A. 
658, 135 P 1101; Burch v. Nicholas, 
80 SW 1132, 26 KyL 264. 

[a] Attorney and client.—Burch v. 
Nicholas, 80 SW 1132, 26 KyL 264. 

50. Lewis v. Wells, 85 Fed. 896; 
Richardson v. Barrick, 16 Iowa 407; 
Sellers v. Stalcup, 42 N. C. 13; Fran- 
qui v. Brice, 27 Porto Rico 64. 

51. Cal.—Lynch v. Lynch, 22 Cal. 
Ay 653; 135 PR. 1101; 

Iowa.—McMahon v. Gotch, 191 
Iowa 1. 179 NW. 929; Hemsted v. 
Hemsted, 150 Iowa 635, 130 NW 413; 
Bigler v. Jack, 114 Iowa 667, 87 NW 
700 


Ky.—Charles v. Thacker, 167 Ky. 
835, 181 SW 611; Sheffield v. Day, 90 
Sw 545, 28 KyL 754. 

Minn.—Webster v. McDowell, 102 
Minn. 445, 113 NW 1021. 

N. Y.—Harris v. Hirsch, 121 App. 
Div. 767, 106 NYS 631; Barton v. 
Lynch, 69 Hun 1, 23 NYS 217. 

N. D.—Forester v. Van Auken, 12 
N. D. 175, 96 NW 301. 

Va.—Edwards v. Wall, 79 Va. 321. 

Wash.—Wiese v. Wiese, 126 Wash. 
246, 217 P 994; Reed v. Parker, 33 
Wash. 107, 74 P 61. 

W. Va.—Mattheney v. Sandford, 26 
W. Va. 386. 

52. Tansil v. McCumber, (Iowa) 
206 NW 680; Lipscomb v. Talbott, 
ane Mo. 1, 147 SW 798. 


Fla —Hull v. Burr, 58 Fla. 
432 50 S 754 
Til. —jbarst v. Murphy, 119 Ill. 343, 
9 NE 88 


Dare on Resline v. Clark, 132 Iowa 
360, 106 NW 257; Wright v. Mahaf- 
fey, 76 Iowa 96, 40 NW 112. See 
Tansil v. McCumber, 206 NW 680. 

Ky.—Frazier v. Frazier, 108 SW 
889, 32 KyL 1339. 

Md.—Thompson y. Banks, 2 Md. 
Ch. 430. 

Mont.—Nolan v. Benninghoff, 64 
Mont. 68, 208 P 905, 907 [quot Cyel; 
Murray v. SButte-Monitor Tunnel 
Min. Co., 41 Mont. 449, 458, 110 P 
497, 112°P 11382 [quot Cyc]. 

Nebr.—David City First Nat. Bank 
v. Sargeant, 65 Nebr. 594, 91 NW 595, 
Data 296. 


J.—Montgomery v. Beecher, 


Jones, 10 N. C. 423. 

N. D.—Wells v. Geyer, 12 N. D. 316, 
96 NW 289; Jasper vy. Hazen. 4 
N. D. 1, 58 NW 454, 23 LRA 358. 

Porto Rico.—-Franqui v. Brice, 27 
Porto Rico 64. 

oo nen en Os v. Cabe. 3 Head 

W. Va.—F ridley v. Somerville, 60 
W. Va. 272, 54 SE 502; Way v. May- 
hugh, 57 W. Va. 175,.50 SE 1724; 
Gilchrist v. Beswick, 33 W. Va. 168, 
10 SE 371. 

[a] Conveyance to indemnify bail. 
—If a person under arrest on a 
criminal charge procures another to 
execute a bail bond for him, and, as a 
means of indemnifying the latter, 
conveys his property to him by deed, 
the conveyance will be held to be a 
mortgage, when other evidence, such 
as inadequacy of price, declarations 
of the parties, parol testimony of 
their intentions, or the like, helps to 
show that the design was merely to 
create a security. Jasper v. Hazen, 
4 N. D. 1, 58 NW 454, 23 LRA 58, 

[b] Rule not applied.—Where, in 
a suit to have conveyances absolute 
on their face declared mortgages, it 
appeared that they were made when 
the grantor was financially embar- 
rassed in order to have the property 
applied to pay his debts, the grantee 
testifying that they were intended to 
be absolute, and the grantor that any 
balance remaining after payment of 
debts was to be conveyed, and. the 
indebtedness discharged seemed to 
have been a fair consideration for 
the real estate at the time when 
conveyed, and the grantor had knowl- 
edge of the value and of the trans- 
action equal to the grantee, and the 
grantor delayed to assert the claims 
made therein, a decision for defend- 
ant in the trial court was justified, 
even assuming fiduciary relationship 
between grantor and grantee. Koeh- 
ler v: Haller, 62 Ind. A. 8, 112 NE 


Ala.—Abercrombie v. 
150 Ala. 294, 438 S 746; English 
y. Lane, 1 Port. 328. : 

Ga.—Hall v. Waller, 66 Ga. 483. 
See Burns v. Washington, 149 Ga. 
42, 99 SE 115 (holding that facts 
pleaded were insufficient to entitle 


Carpen- 


42 SW 810. 

Wis.—Flint vy. Jones, 5 Wis. 424. 

Eng.—Denton v. Donner. 23 Beav. 
285.. 53 Reprint 112; Spurgeon v. 
Collier, 1 Eden 55, 28 Reprint 605; 
Douglas v. Culverwell, 3 Giffard 251, 
66 Reprint 403. 

[a] Fraud not presumed.—In a 
Suit to declare an absolute deed a 
mortgage, fraud in procuring the 
deed will not be presumed, but must 
be proved. Flint vy. Jones, 5 Wis. 
424. 

[b] Conveyance to solicitor.—An 
absolute conveyance of property to a 
solicitor may be reduced in equity to 
a mortgage, where it is shown that 
he stood in a quasi, although not ab- 
solute, relation of trustee and so- 
licitor to the grantor, and he fails to 
prove that the transaction was clearly 
understood and that full value was 
given. ~Denton v. Donner, 23 Beav. 
285.258 Reprint. 112, 

[ec] Fraud of solicitor.—Where the 
solicitor employed by both parties to 
prepare the papers knows that the 
grantor’s object is to borrow money 
and give a mortgage, but fraudu- 
lently betrays the grantor’s interest, 
and makes himself the tool of the 
grantee to obtain the execution of an 
absolute deed at an inadequate price, 
the conveyance may be declared a 
mortgage and the grantor let in to 
redeem. Douglas v. Culverwell, 3 
Giffard 251, 66 Reprint 403. 


55. Voris v. Ferrell, 57 Ind. A. 1, 
103 NE 122. 
56. U. S.—Bentley v. Phelps, 3 F. 


Cas. No. 1,331, 2 Woodb. & M. 426; 
Richmond vy. Richmond, 20 F. Cas. 
No. 11,801. 
Ala.—Nelson v. Wadsworth, 171 
Ala. 6038, 55 S 120; Winn v. Fitzwater, 
151 Ala. 171, 44 S 97; Hammett v. 
White, 128 Ala. 380, 29 S 547 [aff 187 
U. S., 479, 23 SCt 170, 47 Led: 266173 
Parks v. Parks, 66 Ala. 326; Crews 
v. Threadgill, 35 Ala. 334; Parish v. 
Gates, 29 Ala. 254. 
Cal.—Prefumo v. Russell, 148 Cal. 
451, 838 P 810; De Carrion Vv. Aguayo, 
65 P 618; Baker v. Fireman’s Fund 
Ins. Co., 79 Cal. 34, 21 P 357; Fletcher 
ue Northeross, 3 Cal. Unrep. Cas. 799, 


a a a a 
’ For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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and especially where no rent was fixed or paid.5? 
And in connection with such possession by the 
grantor, the fact that the grantee has not at any 
time exercised any control or ownership in rela- 
tion to the property mortgaged,°® and the fact that 
the grantor, on the other hand, has selected ten- 
ants,°? has paid insurance,®® has collected rents and 


Conn.—Reading v. Weston, 7 Conn. 
443, 18 AmD 89. 

Del.—Moore v. Dawson, 13 Del. Ch, 
98, 115-A 589. 

Ga.—Paulk v. Dorminey, 154 Ga. 
785, 115 SE 488; Sharpe v. Collins, 
154-Gay 761, 115 SE 491; Waller v. 
Dunn, 151 Ga. 181, 106 SE 93; Renitz 
v. Williamson, 149 Ga, 241, 99 SE 
869; Fleming v. Georgia R. Bank, 120 
Ga. 1023, 48 SE 420. 

Ill.—Totten v. Totten, 294 Ill. 70, 
128 NE 295, 299 [cit Cyc]; Halbert v. 
Turner, 233 Ill. 531, 84 NE 704; Clark 
v. Finlon, 90 Ill. 245; Strong v. Shea, 
83 Ill. 575; Ewart v. Walling, 42 Ill. 
453; Whitcomb v. Sutherland, 18 Ill. 
578; Kreider v. Sterling Nat. Bank, 
220 Ill. A. 528; Rubo v. Bennett, 85 
Ill. A. 473. 

Ind.—White v. Redenbaugh, 41 Ind. 
PANTY 580,. 82. INE) 210; Matchett “v, 
Knisely, 27 Ind. A. 664, 62 NE 87. 

Iowa.—McElroy v. Allfree, 131 
Iowa 112, 108 NW 116, 117 AmSR 
412; Laub v. Romans, 131 Iowa 427, 
105 NW 102;:McClure v. Braniff, 75 
Iowa 38, 39 NW 171; Ingalls v. At- 
wood, 53 Iowa 283, 5 NW 160; Wilson 
v. Patrick, 34 Iowa 362. 

Kan.—Gilmore -v. Hoskinson, 98 
Kan. 86, 157 P 426. 

Ky.—Watkins v. Wallace, 206 Ky. 
264, 267 SW 183; Clarke v. McDowell, 
109 SW 887, 33 KyL 177; Veach v. 
Smith, 107 SW 234, 32 KyL 851; Tim- 
ers v. Center, 43 SW 437, 19 KyL 

4. 

La.—Latiolais v. Breaux, 154 La. 
1006, 98 S 620; Crutchfield v. Mooch, 
148 La. 201, 86 S' 744; Hames v. 
Woodson, 120 La. 1031, 46 S 13; Res- 
ter v. Powell, 120 La. 406, 45 S 372; 
Leger v. Leger, 118. La. 322, 42 S 951. 

Me.—Jameson v. Emerson, 82 Me. 
359, 19 A 831. 

Md.—Miller v. Miller, 101 Md. 600, 
61 A 210; Hopper v. Smyser, 90 Md. 
363, 45 A 206; Thompson v. Banks, 2 
Md. Ch. 430. 

Mass.—Campbell v. Dearborn, 109 
Mass. 130, 12 AmR 671. 

Mich.—Stevens v. Hulin, 53 Mich. 
93, 18 NW 569. 

Minn.—Dodsworth v. Sullivan, 95 
Minn. 39, 103 NW 719. 

Mo.—Book v. Beasly, 138 Mo. 455, 
40 SW 101; Cobb v. Day, 106 Mo. 
278, 17 SW. 323. 

Nebr.—Snoke v. Beach, 105 Nebr. 
127, 179 NW 389; Faulkner v. Powell, 
72 Nebr.. 474, 100 NW 937; Sanders 
v. Ayres, 63 Nebr. 271, 88 NW 526. 

N. J.—Pidcock v. Swift, 51 N. J. 
Eq. 405, 27 A 470. 

N. Y.—Luesenhop vy. Einsfeld, 93 
App. Div. 68, 87 NYS 268 [rev on 
other grounds 184 N. Y; 590 mem, 77 
NE 1191 mem]; Farmers’, etc., Bank 
v: Smith, 61 App. Div. 315, 70 NYS 
536; Faulkner v. Cody, 45 Misc. 64, 
91. NYS 633. 

N. C.—Porter v. White, 128 N. C. 
42, 38 SE 24; Robinson v. Willoughby, 
65 N. C. 520; Steel v. Black, 56 N. C. 
427; Mason v. Hearne, 45 N. C. 88; 
Kemp v. Earp, 42 N. C. 167; Sellers 


v. Stalecup, 42 N. C. 18; Kelly ‘v. 
Bryan, 41 N. C. 283; Howlett v: 
Thompson, 36 N. C. 369; Hauser v. 


Lash, 22 N. C. 212; Kimborough v.j; 


Smith, 17 N. C. 558; Streator v. Jones, 

10 N. C. 4238. 
N. D.—Smith v. Jensen, 16 N. D. 

408, 114 NW 306. 

eee ins v. Huling, 19 OhNPNS 


Or.—Niehaus v. Shetter, 78 Or. 447, 
153 P 486. 

Pa.—Pancake vy. Cauffman, 114 Pa. 
113, 7cA. 67. 

Philippine.—Manlagnit v. Dy Puico, 
34 Philippine 325. 

Porto Rico.—Franqui y. Brice, 27 
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profits,®+ or has 


other pertinent 


Porto Rico 64. 
S. C.—McGill v. Thorne, 70 S. C. 
65, 48 SE 994; Lewie v. Hallman, 
Ba. S. 'C.° 18,380 SH 6013) Campbell v. 
Linder, 50 S. C. 169, 27 SE 648. 

Tenn.—Lewis v. Bayliss, 90 Tenn. 
280, 16 SW 376; Bennet v, Holt, 2 
Yerg. 6, 24 AmD 455. ‘ 

Tex.—Hubby v. Harris, 68 Tex. 91, 
38 SW 558; Astugueville v. Loustau- 
nau, 61 Tex. 233; Loving v. Milliken, 
59 Tex. 423; Ruffier v. Womack, 30 
Tex. 332; Thompson v. Chumney, 8 
Tex. 389; Lilly v. Lewis, (Civ. A.) 249 
SW 1095; Lehman vy. Chatham Mach. 
Co., 28 Tex. Civ. A. 228, 66 SW 796; 
Williams v. Chambers, Roy & Co., 
Ltd., (Civ. A.) 26 SW 270. 

Utah.—Duerden v. Solomon, 33 
Utah 477, 94 P 980; Azzalia v. St. 
Claire, 23 Utah 401, 64 P 1106. 

Vt.—Rich v. Doane, 35 Vt. 125; 
Graham v. Stevens, 34 Vt. 166, 80 
AmD 675; Wright v. Bates, 13 Vt. 
341, 

Va.—Batchelder v. Randolph, 112 
Va, 296, 71 SE 533; Tuggle v. Berke- 
ley, 101 Va. 83, 43 SE 199; Thompson 
v. Davenport, 1 Wash. (1 Va.) 125; 
Ross v: Norvell, 1 Wash. (1 Va.) 14, 
1 AmD 422. 

Wash. — Gustin v. Crockett, 51 
Wash. 67, 97 P 1091. 

W. Va.—yYork v. Meek, 91 W. Va. 
106, 112 SE 404; Way v. Mayhugh, 57 
W. Va. 175, 50 SE 1724; Hursey v. 
Hursey, 56 W. Va. 148, 49 SE 367; 
Furguson v. Bond, 39 W. Va. 561, 20 
SE 591; Gilchrist v. Beswick, 33 W. 
Va. 168, 10 SE 371; Hoffman v. Ryan, 
21 W. Va.’ 415; Lawrence v. Du Bois, 
16 W. Va. 4438; Davis v. Demming, 
12 W. Va. 246; Ogle v. Adams, 12 
W. Va. 213. 

Eng.—Lincoln v. Wright, 4 De G. 
& J. 16, 61 BEngCh- 12) 45, Reprint 
6; Harris v. Horwell, Gilb. 11, 25 
Reprint 8. 

B. C.—Whitlow v. Stimson, 14 B. C. 
321, 11 WestLR 12. 

N. S.—Marshall v. Steel, Russ. Eq. 
GCasig 116. 

Ont.—Fallon v. Keenan, 12 Grant 
Ch. 388. 

[a] Rule applied.—A deed exe- 
cuted by deceased in her lifetime 
conveying all of her real estate on 
condition that grantee pay to her a 
stipulated sum monthly, and reserv- 
ing to herself absolute control of the 
property with the right to sell it 
upon repayment to grantee of all 
moneys so advanced by him where 
the value of such real estate was 
greatly in excess of the sums ad- 
vanced, was in effect but an equita- 
ble mortgage. Jones v. Ireland, 225 
Mich. .467, 196 NW 369. 

[b] License to cut timber.—As 
security for a loan, plaintiff gave de- 
fendant an absolute deed to land, 
with authority to remove timber, de- 
fendant agreeing to reconvey on re- 
payment of the money within a cer- 
tain time, which time was twice ex- 
tended. Afterward defendant wrote 
plaintiff that if she could raise a 
stated amount she could have the 
land, and that if the logs cut 
amounted to more than the balance 
he would pay her the _ difference, 
Plaintiff continuously resided on the 
land, and defendant exercised no 
ownership other than to remove tim- 
ber. It was held that the deed was 
in effect a mortgage. Timmons v. 
Center, 43 SW 437, 19 KyL 1424. 

[ec] Laches.—The right to assert 
that a deed in form is a mortgage 
is not barred by laches, the grantor, 


and afterward his executor, remain- 


ing in possession, and paying thé 
taxes. Niehaus v. Shetter, 78 Or. 
447, 153 P 486. i i 
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made improvements that a tenant 


probably would not make®? are of great weight in 
determining the grantor’s control. But this cireum- 
stance of posesssion and use is not conclusive, and 
notwithstanding there was no change in possession, 


considerations may show that an 


absolute or conditional sale was intended,®* although 


57. Ala.—Rose v. Gandy, 137 Ala. 
329, 34 S 239; Williams v. Reggan, 
111 Ala. 621, 20 S 614. ; 
east thie Carrion v, Aguayo, 65 P 


Ill.—Halbert v. Turner, 233 Ill. 531, 
84 NE 704. 

Ind.—Matchett v. Knisely, 27 Ind. 
A. 664, 62 NE 87. 

Iowa.—McElroy. v. Allfree, 131 
rk te 112, 108 NW 116, 117:AmSR 


Mo.—Chance vy. Jennings, 159 J 
544, 61 SW 177. Benne? Mes 
Nebr.—Sanders v. Ayers, 63 Nebr. 


mee oe NW 526. 

. J.—Rempt v.. G ; ; z 

pete g D eyer,* (Ch:) 3 
C.—McGill vy. Thorne, 70 S. GC. 


Ss. 

65, 48 SE 994, 

See Fridley v. Somerville, 60 W. 
Va. 272, 54 SE 502 (holding that this 
feature was noticeably absent). 

43 


y.—Timmons vy. Center, 

Dae KyL 1424. ouig 
e.—Jameson v. Eme F y 

359, 19 A 831. EHEC BE ee 


Pa.—Pancake vy. Cauff ’ 
118, Wee auffman, 114 Pa. 
. C—McGill v. Th . E 
iste hoe orne, 70 S. C. 65. 
W. Va.—Hoffman v. R ee) ; 
Va. 415. WER 2d 3a 
Pet, v. Smyser, 90 Md. 363, 


> Miller v. Miller, 101 Md. 600, 


fen Tl.— Ewart v. Walling, 42 Ill. 
Towa.—Laub v. Romans, 131 I 
427, 105 NW 102. Ba OFS 
Peseta v. Miller, 101 Md. 600, 

; Hopper v. Smyser, 90 Md. 
pe 45 A 206. aes) s 


Y.—Farmers’, etc. Bank v. 


Smith, 61 App. Div. 315, 70 NYS 536. 
d Me hee  N ae v. Overby, 41 N. 


N. D.—Smith v. Jensen, 16 N. D. 
408, 114 NW 306. 

62. Ala.—Reeves v. Abercrombie, 
108 Ala. 535, 19 S 41; Parks v. Parks, 
66 Ala. 326. 

Cal.—De Carrion vy. Aguayo, 65 P 


618. 
Iowa.—McElroy v. Allfree, 131 
Iowa 112, 108 NW 116, 117 AmSR 


412; Laub v. Romans, 131 Iowa 427, 
105 NW 102. 


Md.—Miller v. Miller, 101 Md. 600, 
61 A 210. 


Mo.—Cobb v. Day, 106 Mo. 278, 17 
SW 323. 

Nebr.—Sanders vy. Ayres, 63 Nebr. 
271, 88 NW 526. 

Wash.—Dabney v. Smith, 38 Wash. 
40. 80 P 199. 

63. Cal.—Fonner v. Martens, 186 
Cal, 623. 200 P 405. 

Ga.—Copelin y. Williams, 152 Ga. 
692; 111 SE 186.. 

La.—Franklin v. Sewall. 110 La. 
292, 34 S 448. 

Mich.—Carveth v. Winegar, 133 
Mich. 34, 94 NW 381; Buffum vy. Por- 
ter, 70 Mich. 628, 38 NW 600. 

Minn.—Philips v. Mo, 91 Minn. 311, 
97 NW 969. 


N. Y.—Reich v; Dyer, 180 N.Y. 
107, 72 NE 922: 
S. C.—Shiver v. Arthur, 54 S. Cc. 


184, 32 SE 310. 
Va.—Edwards v. Wall, 79 Va. 321. 


Wash.—Gustin v. Crockett; 51 
Wash. 67, 97 P 1091. 
W. Va.—Farley v. Forster, 96 W. 


Va. 652, 123 SE 599; Way v. May- 
hugh, 57 W. Va: 175, 50 SE: 724: 
Hursey v. Hursey, 56 W. Va. 148. 
49 SE 367; Matheney v. Sandford, 26 
W. Va. 386. 

fa]. Explanation of the retention 
of possession by the grantor, although 
sufficient to destroy the probative 
force of that circumstance when 
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it has been held that the one test by which to deter- 
mine whether a contract evidences a real sale with 
right of‘redemption, or a mere contract of security, 
is whether the purchaser has gone into actual pos- 


session.®* 


[§ 105] (2) Under Lease from Grantee. 
grantor retains the possession under a lease from 
the grantee, executed at the same time, such a lease 
is not conclusive against the transaction constituting 
a mortgage,®> but the two instruments will be con- 
strued together and generally, the arrangement may 
be held to be a mortgage if it is shown that the rent 
reserved in such lease was to be applied on the prin- 
cipal or interest of a precedent debt between the 
parties,®* although such fact in turn is not conclu- 
Where, however, the rent was received by 
the grantee in the character of an owner of the 
property, it will be held a conditional sale.*® 

[§ 106] b. By Grantee. On the other hand, where 
the grantee in an absolute deed takes possession of 
the premises and assumes the management and con- 
trol of the same, a presumption arises that no mort- 
gage was intended, but at most a conditional sale ;°° 
and especially is this the case where such possession 


sive.®? 


standing alone, will not overcome it 
and admissions by declaration and 
conduct on the part of the grantee. 
Hursey v. Hursey, 56 W. Va. 148. 49 
SE 367, 

[b] Possession under agreement 
that grantor might live on premises 
for life in consideration of advance- 
ment made by grantee will not estab- 
lish a mortgage. Gustin. v. Crockett, 
bl Wash. 67, 97 P1091. 

{c] Understanding of parties.— 
Where the grantor in a deed, absolute 
on its face, was told, at the time he 
executed it, that it conveyed all his 
property, it was held that the facts 
that the grantor remained in posses- 
sion for some time after the convey- 
ance, and that the price paid was a 
little less than the real value of the 
property, would not constitute it a 
mortgage. Edwards v. Wall, 79 Va. 


821. 

64 lLatiolais v. Breaux, 154 La. 
1006, 98 S 620, 621 (“We think the 
rule,-as thus stated, and as adhered 
to by this court, is sound in law, 
simple of comprehension, and easy 
of application. It avoids the neces- 
sity of attempting to reconcile the 
always conflicting testimony of the 
parties, where perchance each may 
be telling the truth as to his own 
intentions; and thus leaves the con- 
tract to be interpreted by facts 
readily proved and in accordance 
with the well-settled rule of law 
that a contract is to be interpreted 
according to the manner in which 
the parties themselves have executed 


65. Shultz v. McCarty, 193 Ill. A. 
3818; Haggerty v. Brower, 105 Iowa 
395, 75 NW 321; Wilson v. McWil- 
liams, 16 S: D. 96, 108, 91 NW 458. 

“Parties seeking to take an undue 
advantage of mortgagors situated as 
the plaintiff was in this case almost 
invariably seek to cover up the trans- 
action by inducing the party to whom 
the loan was really made to take a 
lease of the property; hence the mere 
fact of leasing should have but little 
weight with a court of equity, which 
seeks to discover the real transac- 
tion.” Wilson v. McWilliams, supra. 

[a] Quitclaim deed as further se- 
curity.— Where land was conveyed as 
security for a loan, which was to be 
paid within five years, and after the 
expiration of that time the grantor 


quitclaimed to his grantee, and 
thereafter, although remaining in 
possession and paying the interest 


and taxes regularly and making 
valuable improvements, the grantor 
from time to time accepted leases of 
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If the 


the land from his grantee, the quit- 
claim deed was given as further se- 
curity for the original loan. Shultz 
v. MeCarty, 193-Il. A, 318. 
ager) . S.—Cowell v. Craig, 79 Fed. 
oO. 
Ala.—Hammett v. White, 128 Ala. 
380, 29. S 547. 


ey hor 
Towa 91 Iowa 
730. 59 NW. “O65, 
Mass.—Woodward v. Pickett, 8 
Gray 617. 


N. ¥.—Murray v. Sweasy, 69 App. 

Div. 45, 74 NYS 543. 

R. I.—McCrillis v. Cole, 25 R. I. 

156;7°55 A’ 196, 105 AmSiR 875. 
S. C.—Brickle v. Leach, 55 S. C. 

510, 33 SH, 720. 


Tex.—Goodbar v. Bloom, 43 Tex. 
Civ. A. 434, 96 SW 657. 
Utah.—Duerden v. Solomon, 33 


Utah 477, 94 P 980. 

“The rent reserved was to be paid 
in money, and it is, to say the least, 
a remarkable coincidence that the 
amount was practically ten per cent 
per annum on the money invested by 
[grantee], and the evidence shows 
that the rental value of the land was 
much more than ten per cent on that 


amount.” Rogers v. Davis, 91 Iowa 
730, 7382, 59 NW 265. 
[a] Where “rent notes” were 


given as payments on the loan, the 
maker could not be considered a ten- 
ant. Hammett v. White, 128 Ala. 
380, 29 S 547. 

67. Bigler v. Jack, 114 Iowa 667, 
673, 87 NW 700; Conlee vy. Heying, 94 
Iowa 734, 62 NW 678. 


“Tf the rental was intended as in- 
terest, equity will so declare; but, 
if the parties intended it as rent, 


courts have no right to say it was 
something else.” Bigler v. Jack. 
supra. 
Be U. S.—Cowell v. Craig, 79 Fed. 
Ala.—Danner Land, etc. Co. v. 
Stonewall Ins. Co., 77 Ala. Ris 
Oh 


Oh.—Woodward v. Carlisle, 
S&CP 422, 7 OhNP 197. 

Pa.—Pancake v. Cauffman, 114 Pa. 
113. 7 A 67. 


Tenn.—Maney v.’ Morris, (Ch. A.) 
57 SW 442. 

fa] Lease on its face stated 
grantee was owner.—Maney v. Mor- 
ris,, (Tenn. Ch. A.) 57 SW 442, 

69. See cases infra note 70. 
disieen Ala.—McCoy v. Gentry, 73 Ala. 

Ark.—Matthews v. Stevens, 163 
Ark. 157, 259 SW 736. 
‘' Jll.—Rubo v. Bennett, 85 Ill. .A. 


473. 


ae 


[§§ 104-106 


continues for ‘a long time without protest or claim 
of ownership on the part of the grantor, and where 
the grantee is allowed without objection to make 
valuable improvements.”° 
notwithstanding the change of possession, that the 
deed was meant only as a mortgage,"! as, by evi- 
dence that the grantee took possession under an 
agreement to account for the rents and profits,’ 
and the fact that insurance on property is taken 
out in grantee’s name was not decisive that deed, 
mortgage in effect, was intended to be absolute.*?. 

Under lease from grantor. The fact that a grantor 
in a deed, absolute in form,-remained in possession 
and rented the land to the grantee, who agreed to 
give him eredit for the rent, was immaterial on the 
issue whether the deed was a sale or a mortgage,"* 
for if the transaction was a mortgage, the grantee 
in possession would be required to charge the rent 
as a credit on the debt,” and if the transaction 
was a sale with the privilege of repurchase, the 
mere agreement of the grantee to allow the value 
of the rent to be credited on the repurchase price 
was without consideration, and did not change the 
nature of the transaction.’¢ 


Still it may be shown, 


Iowa.—Woodworth y. Carman, 43 
Iowa 504. x. 
Ky.—Charles v. Thacker, 167 Ky. 


835, 181 SW 611. 

Md.—Honpper v. Smyser, 90 Md. 363, 
45 A 206. 

Mich.—Abbott v. Gruner, 121 Mich. 
140, 79 NW 1065. 

Minn.—Citizens’ Bank -~- vy. 
149 Minn, 94. 182 NW 913. 

Mo.—Carson. v. Lee, 281 Mo. 166. 
219°" SW “629. - Bailey!) ve St. Lows 
Unto’ Trust Co., 188 Mo. 483, 87 Sw 

oOo. 

Mont.—Riley v. Blacker, 51 Mont. 
364.7152, 2) W58. 

N. Y.—Reich v. Dyer, 180 N. Y. 107, 
72 ane 922. 

C.—Frazier v. Frazier, 129 N. C. 
30. 38 SE 634. 
. D.—Dean v. Smith, 204 NW 987. 

S C.—Petty, wv. Petty, 52° S.,Cu. 545 
29 SE 406 

Tenn.—Slawson v. Denton, (Ch, A.) 
48 SW 350. 

Vt.—Rich v, Doane, 35 Vt. 125. | 

Wash.—Dabney y. Smith, 38 Wash. 
40,80 P° 199. 


Meyer, 


Ont.—Rose v. Hickey, 3 Ont. A. 309. 


[al In Mississippi (1) it is pro- 
vided by statute that a conveyance 
absolute on its face shall not be 
shown to be a mortgage by parol evi- 
dence, if the maker parts with the 
possession of the property conveyed 
by it. Williams v. Butts, 124 Miss. 
661, 87 S 145; Schwartz v. Lieber, 32 
S 954, (2) A bill filed to have a deed 
absolute on its face adjudged a mort- 
gage is not demurrable under this 
statute if it does not show that de- 
fendant took possession of the prop- 
erty under the deed. Schwartz v. 
Lieber, 79 Miss. 257, 30 S 649. 

71. See Froud v. Merritt, 99 Iowa 
410, 68 NW 728 (holding that where 


grantees took and held possession of: 


the premises for four years under the 
deed, leasing the property and col- 
lecting rents, and the grantor. at the 
end of that time, took possession and 
made improvements ‘without obiec- 
tion on the part of the grantees, the 
evidence justified a finding that the 
transaction was a mortgage): and 
cases infra note 72. 

72. Murdock v. Clarke, 90 Cal. 427. 
27 P 275; Clark v. Landon, 90 Mich. 
83, 51 NW. 357;. Belieu v. Card, 95 
Nebr. 462, 145 NW 976: Gray 'v. Fol- 


well, 57 N. J. Eq. 446, 41 A 869 

a Hoes Kolar v. Eckhardt, (Kan.) 240- 
ar Hubert Vv. Sistrunk, (Ala.) 53 
75. Hubert v. Sistrunk, supra. 
76. Hubert v. Sistrunk, supra. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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[§ 107] 11. Payment of’ Taxes. 


has paid the taxes on the property conveyed since 
the execution of the deed, it is evidence to support 
his contention that the deed is intended only as a 
mortgage,’ while payment of taxes by the grantee 
shows that he considered himself the owner of the 
property and tends to negative the idea of a mort- 
Evidence that the grantee did not pay any 
taxes-on the land to which he holds a deed, although 
negative in its character, is admissible as tending 
to rebut his claim of ownership, and to show that 
the deed was given as a mortgage.7® 

Claim of Ownership or Right To 
The fact that the grantor permits the 
grantee in an absolute deed to assert title to the 
property and to exercise acts of ownership over it, 
without setting up any claim of a right to redeem 
or to a reconveyance,®® especially if this continues 
for a long time,* is strong evidence that the con- 
veyance was not intended as a mortgage. 
versely, the fact that the grantor kept up a continual 
claim of a right to redeem the premises, accom- 


gage.78 


[§ 108] 12. 
Redeem. 


77. Ala.—Reeves v. Abercrombie, 
108 Ala. 535, 19 S 41; Parks v. Parks, 
66 Ala. 326. 

.. Del.—Moore v. Dawson, 13 Del. Ch. 
Sy aloe A so O95 

Tll.—Totten v. Totten, 294 Ill. 70, 
128 NE, 295, 299 [eit ‘Cycel: ,Kreider 
v. Sterling Nat. Bank, 220 Ill. A. 
528; Shultz v. McCarty, 193 Tl. A. 318. 

Ind.—White v. Redenbaugh, 41 Ind. 
A. 580, 82 NE 110; Matchett. vy. 
Knisely, 27 Ind. A. 664, 62 NE 87. 

Iowa.—McEHlroy  v. Allfree. 131 
Iowa 112, 108 NW 116, 117 AmSR 
412; Froud v. Merritt, 99 Iowa 410. 
68. NW 728. oa 


Kan.—Gilmore_ v. 
Kan. 86, 157 P 426. ; 

Ky.—Veach v. Smith, 107 SW 234, 
32 KyL 851; Sebree v. Thompson, 104 
Sw 781, 31 KyL 1146; Alderson v. 
Caskey, 24 SW 629. 15 KyL 589. 

Md.—Miller v. Miller, 101 Md. 600, 
61 A 210; Hopper v. Smyser, 90 Md. 
363, 45 A 206. 

N. Y.—Farmers’, ete. Bank v. 
Smith; 61 Ann. Div. 315, 70 NYS 536; 
Boocock v. Phipard, 1 Silv. Sup. 407, 
5 NYS 228. 

N. D.—O’Toole v. Omlie, 
444, 79 NW 849. 

. Oh.—Huling v. Huling, 19 OhNPNS 
40. 

~ Or.—Niehaus v. Shetter, 78 Or. 447. 
153 P 486. 

S. C.—Campbell v. Linder, 50 S. C. 
169. 27 SE 648. 


Hoskinson, 


S. D.—Larson v. Dutiel, 14 S: D. 
476, $e NW 1006. 
. Utah.—Duerden v. Solomon. 33 


Utah 477, 94 P 980; Duerden v. Solo- 

mon, 33 Utah 468, 94 P 978. 
W. Va.—Hursey v. Hursey, 56 W. 

Va. 148,49 SE 367. 

- [a] Agreement to pay taxes.— 

White v. Redenbaugh, 41 Ind. A. 580, 

82-NE 110; Alderson v. Caskey, 94 

SW 629, 15 KyL 589. 

‘ [b] faxes paid in main by grantor. 

—Hursey v. Hursey, 56 W. Va. 148, 


_ 49 SE 367. 


78. Ala.—Reeves v. Abercrombie, 
108 ‘Ala. 635,°19'S' 44. 

Ga.—Jones v. Grantham, 80 Ga. 472, 
5 SE 764. 

-.Tjl.—Hart v. Randolph, 142 Til. 521, 
32 NE 517. Compare Halbert v. Tur- 
ner, 233 Ill. 531, 84 NE 704 (holding 
transaction a mortgage, although 
grantee paid taxes). 
- Md.—Hopper v. Smyser, 90 Md. 363, 
45 A 206. 
* Minn.—Citizens’ Bank v. Meyer, 149 
Minn. 94, 182 NW 913. 

Mo. —Bailey v. St. Louis Union 
Trust Co., 188 Mo. 483, 87 SW 1003. 

Ss. C.— Petty v. Petty, 52) S.C. 54, 
29 SE 406. 
. Tenn.—Slawson v. Denton, (Ch. A.) 
48 SW 350. 
~ Wash.—Wiese v. Wiese, 126 Wash. 
246, 217 P 994; Dabney v. Smith, 38 
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panied by offers to pay the alleged debt, helps to 
show that the conveyance ‘was in reality a mort- 
gage,®? especially where such claim is not denied or 
repudiated by the grantee,®* or where the latter, by 
his admissions and acquiescence in acts of ownership 
by the grantor, imphedly acknowledges that the con- 
veyance was not a sale.5+ 

Failure of bankrupt to schedule. 
grantor in a deed absolute in form was adjudged 
a bankrupt, on his own petition, and in his sched- 
ule in the bankruptcy proceedings he made no refer- 


Where the 


ence to the premises in question nor any claim to 


-Con- 
for a debt.®® 


Wash, 40, 80 P 199. 

[a] Tax books may be considered 
to discover whether the land in dis- 
pute was given in for taxation by the 
alleged grantee as his own property 
or not. Jones v. Grantham, 80 Ga. 
472, 5 SE 764. 

{[b] Agreement for apportionment 
of the taxes to time of transfer is 
evidence of a sale, Reeves v. Aber- 
crombie, 108 Ala. 535, 19 S 41. 

79. Jones v. Grantham, 80 Ga. 472, 
5 SE 764; Stevens v. Hulin, 53 Mich, 
93, 18 NW 569. 

[a] Failure to return for taxation. 
is permissible to introduce in 
evidence tax books showing the re- 
turn of other lands for taxation by 
one holding an absolute deed to the 
premises in dispute, such return not 
including the disputed property. for 
this tends to prove that he did not 
believe himself to be the owner of 
the property. Jones v. Grantham, “es 
Ga. 472, 5 SE 764. 


80. Ark.—Matthews  v. Stevens; 
168 Ark, 157,;-259° SW °736: 
Ky.—Charles v. Thacker, 167 Ky. 


835, 181 SW 611 
Lia.—Rester v. ‘Powell, 120 La. 406, 
45°S 372. 


Mich.—Abbott v. Gruner, 121 Mich. | 
3 


140, 79 NW 1065. 
. Minn.—Citizens’ Bank. v. Meyer, 149 
Minn. 94, 182 NW 913. ! 

Pa.—Pancake vy. Cauffman, 114 Pa. 
113, 7 A 67. 

Ss. ©C.—Shiver v. Arthur, 54 S. C. 
184, 32 SE 310; Hodge v. ‘Weeks, 31 
S.C. '276, 9: SE 953: 

Wash.—Wiese v. Wiese, 126 Wash. 
246, 217 P 994; Hesser v. Brown, 40 
Wash. 688, 82 P 934. 

81. See cases supra note 80. 

[a] Rule not applied.—Where a 
widow who had conveyed property 
to her son-in-law as security for a 
debt was wholly: 
rights, or of ordinary affairs of busi- 
ness, and relied upon the latter to 
aid her and help to relieve her of 
her burden, 
sequently plainly asserted title. to 
the property and. the widow plainly 
admitted it, she would not under the 
circumstances be held to the admis- 
sion. Tuggle v. Berkeley, 101 Va. 
83, 43 SE 199. 

82. Bailey v. Bailey, 115 Ill. 551, 
4 NE 394; Dougherty v. McColgan, 
6 Gill & J. (Md.) 275; Blackwell v. 
Overby. 41 N. C. 38. 

83. Blackwell v. Overby, supra. 


84. Bailey v. Bailey, 115 Ill. 551, 
4 NE 394. 
85. Reddy v. Aldrich, (Miss.) 11 


S 828 (to do -so would require the 
court not only to disregard the form 
in which the parties had put their 
agreement but also to: fix on the 
grantor the stigma of perjury in 
swearing ‘to his schedule in the bank- 


‘Sutherland, 18. Ill. 


/108 Iowa 254, 78 NW. 1105; 


peace 69 App. Div. 45, 74 NYS 543. 


ignorant of her | 


and the. son-in-law sub- | 


' Loan Co., 


|defendant, 


‘standing between the _ parties, 


an interest therein, it was held that the deed could 
not be construed as 

[§ 109] 13. Devinvatious of “Parties. Declarations 
and statements of the parties made pending a nego-. 
tiation and at the time of the final execution of a 
deed and contract or bond to reconvey are admissible 
to show that the deed, although absolute in form, 
was taken and intended as a mortgage or security 
Also it is held that declarations made 
by a party to a deed, or letters or other written 


a mortgage.®® 


ruptcy proceeding). 
Ala.—Rose v. Ganay, 137 Ala. 

329, "34 8 239. 

Ark.—Jefferson v. Souter, 150 Ark. 
55, 2383 SW 804. 

Cal.—Adams v. Hopkins, 144 Cal. 
LOT Ty Be ioe 

D. 'C:—Peugh v. Davis, 9 D. C. 14: 

Ga.—Burnside v. Terry, 45 Ga. 621. 

Ill.—Helbreg v. Schumann, 150 Ill. 
12, 37 NE 99, 41 AmSR 339; Darst v. 
Murphy, 119 Ill. 343, 9 NE 887; Bart- 
ling v., Brasuhn, 102 Ill. 441; Ruck- 


‘man v. Alwood, 71 Ill. 155; Reigard 


v. McNeil, 38 Ill. 400; Whitcomb v. 
578; Williams v. 
Bishop, 15 Ill. 553; Purviance v. Holt, 
8 Ill. 394; Osborne v. Morgan, 171 
Till, A. 549. 
A puer hy eet ore v. Boyd, (A.) 79 NE 
Iowa.—Betts v. Betts, 132 Iowa 72, 
106 NW 928; McLaughlin v. Royce. 
Beroud 
v. Lyons, 85 Iowa 482, 52 NW 486. 
- Kan.—Hubbard v. Cheney, 76 Kan. 
222, 91 -P. 793,123 AmSR 129. 


Ky.—Hoskins v. Hoskins, 87 SW 
1320, 27 KyL 980. 

» Minn. — Phoenix: v. Gardner, 13’ 
;Minn. 430. 


mene conte v. Wilson, 51 Miss. 
Mo.—Jones v. Rush, 156 Mo. 364, 
57 SW 118. 

Beach, 105 - Nebr. 


Nebr.—Snoke v. 
127, 179 NW 389. 

N. J.—Wilson v. Terry, 70 N. J. Ea. 
231, 62 A 310 [aff' 7 N: J. Eq. 785, 
65 A 983]. 

N. Y.—Haussknecht v. Smith, 161 
N. Y. 6638, 57 NE‘ 1112;.Murray v. 


D.—Miller v. Smith, 20. -N. D! 

96, 126 NW 499. 

Or.—Wollenberg v. Minard, 37 Or. 
621, 62 P 532. 
eee -—Tompkins v. Merriman, 6 Kulp 

Ss. D.—Jones v. Jones, 20 S. D. 632, 
108 NW: 23. 

Tex.—Dupree y. Estelle, 72 Tex. 
575, 10 SW 666; Grier v. Casares, 


(Civ. A.) 76 SW 451. 


W. Va.—Farley v. Forster, 96 W. 


Va. 652, 123 SE 599; Liskey v. Snyder, 


56 W. Va. 610, 49 SE 515; Hursey v. 
Hursey, 56 W. Va. 148, 49 SE 367; 
Sadler v. Taylor, 49 W. Va. 104, 38 
SE 583. 

Wis.—Beebe. v. Wiscotisin Mortg. 
117 Wis. 328) 93 NW 1103. 
Compare Sowell v. Barrett, 45 N. C. 


50 (holding that, where no facts and 


circumstances dehors the deed incon- 
sistent with the idea of an absolute 
purchase are shown, declarations of 
which render it highly 
probable that there. was some beh bel 
tha 
defendant would take back his money 
and...reconvey, are not .-sufficient): 
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admissions by him, after the execution of the deed, 
are competent against him to show that the deed 

was intended as a mortgage notwithstanding its 
form, or vice versa;*’ but a statement by a erantor 
favorable to his own contention, made subsequent to 
the transfer, is inadmissible,°* although made when 
he was in possession of the property.°® It seems 
that declarations made by the agent of the grantee, 
who had charge of the negotiations and attended to 
the execution of the deed, are admissible in evidence 
for this purpose.*° 

Extent and limits of rule. Such evidence®! is ad- 
missible only in so far as it tends to prove the origi- 
nal intention of the parties, as formed and enter- 
tained at the time the deed was made.®? And no 
great reliance should be placed on this kind of 
evidence unless the declarations or statements shown 
were very explicit and positive.®* 

[§ 110] 14. Subsequent Dealings of Parties—a. In 
General. An application by the grantor to sell as 
agent for the grantee is evidence that the deed 
was absolute.2* A grantor who takes a defeasance 
conditioned for the repayment of the real consid- 
eration, which is less than the consideration named 
in the deed, cannot treat the transaction as a sale, 
instead of a mortgage, and recover the excess of 
the expressed over the real consideration.®® The 
fact that the purchaser from the grantee exacted 
security against possible right of redemption cannot 
affect the character of a deed fixed as an absolute 
conveyance by the intention of the parties.*® 

[§ 111] b. New Arrangement. A conditional sale 


MORTGAGES 
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may be converted into'a mortgage by a subsequent 
valid agreement of the parties that the sale, as such, 
shall be rescinded, and the title held by the grantee 
simply as security for the payment of a debt.°* And 
where there is a bona fide controversy between par- 
ties to a deed absolute in form as to whether the 
mortgage was intended, a new contract entered into 
to adjust the matter is binding on the parties what- 
ever may have been the original effect of the trans- 
action;°® but what was originally intended as a 
mortgage is not converted into a conditional sale 
by a new settlement between the parties, including 
a surrender of the instrument of defeasance or bond 
for reconveyance, when it is at the same time agreed 
that the land shall be held as security for the amount, 
then estimated to be due.?? 

[§ 112] c. Permitting Grantee To Sell. A grantor 
ina deed absolute in form cannot claim to redeem 
from it as from a mortgage, when he has allowed 
the grantee to sell the property to a third person, 
as a means of paying the debt,! especially if he has 
received a portion of the purchase money passing 
on such sale.? 

[§ 113] d. Taking Lease from Grantee. Taking a 
lease of the premises from the grantee does not pre- 
clude the grantor from showing that the deed was 
in fact a mortgage,’ nor will a subsequent agreement 
which allowed the grantor to have the use and re- 
main in possession of the land conveyed, so long 
as the grantee and his heirs desired, free from rent, 
in consideration of keeping the premises in repair 
and paying all taxes which might accrue,* although 


Allen v. McRae, 39 N. C. 325 (hold- 
ing that relief will not be given upon 
mere proof by witnesses of declara- 
tions by the party, in opposition to 
the deed and the answer). 

87. Cal.—Harp v. Harp, 136 Cal. 
421, 69 P 28; Ross v. Brusie, 64 Cal. 
245.30) P) Sil 

iL —Shultz v. McCarty, 193 Ill. A. 
31 

Iowa.—Kinkead v. Peet, 137 Iowa 
692, 114 NW 616; Froud v. Merritt, 
99 Iowa 410, 68 NW 728. 

Ky.—Veach v. Smith, 107 SW 234, 
32 KyL 851; Hoskins v. Hoskins, 87 
SW 320, 27 KyL 980; Runyon. v. 
Pogue, 42 SW 910, 19 KyL 940. Com- 
pare Sebree v. Thompson, 104 SW 


781, 31 KyL 1146 (holding that, where |’ 


a deed absolute and another writing 
are construed as a mortgage, the fact 
that the mortgagors told the mort- 
gagee at one time that they had aban- 
doned the idea of redeeming will not 
affect the right to redeem, since no 
contract affecting real estate is valid 
unless in writing). 

La.—Rester v. Powell, 120 La. 406, 
45 S 372. 

Miss.—Schwartz v. Lieber, 79 Miss. 
257, 30 S 649. 

N. Y.—Drovers’ Deposit Nat. Bank 
v. Newgass, 161 App. Div. 769, 147 
NYS 4; Farmers’. etc., Bank v. Smith, 
61 App. Div. 315, 70 NYS 536; McIn- 
tyre v. Humphreys, Hoffm. 4 

N. D.—Miller v. Smith, 20 N. D. 
96, 126 NW 499; McGuin v. Lee, 10 
N. D. 160, 86 NW 714. 

‘Pa.—Couch v. Sutton, 1 Grant 114. 

W. Va.—Way v. Mayhugh, 57 W. 
Va. 175, 50 SE 724. 

Wyo.—McFadden v. French, 29 
Wyo. 401, 213 P 760, 762 [cit Cyc]. 

Ieng.—Vernon vy. Bethell, 2 Eden 
110, 28 Reprint 838; Willis v. Latham, 
PHA e Get Ae Le 69. 

B. C.—Nelson vy. Charleson, 19 B. C. 
100, 15 DomLR 660, 26 WestLR 865, 
5 WestWkly 995. 

Ont.—Rose v. Hickey, 3 Ont, A. 
ae Malloch v. Pinhey, 9 Grant Ch. 


[a] Agreements at judicial sale.— 
If agreements between the purchaser 


‘ray v. Sweasy, 


of land of an estate at a judicial sale 
and the heirs of the judgment cred- 
itor, made before and after the sale, 
together with the surrounding cir- 
cumstances, show that the purchaser 
was to hold the property in trust for 
the heirs with privilege of redeeming, 
so that he only had a lien in the na- 
ture of a mortgage thereon, it will 
be so declared by the court, although 
a writing executed between the par- 
ties after the sale expressly provided 
that the sale should be construed as 
absolute. McKibben vy. Diltz, 138 Ky. 
684, 128 SW 1082, 137 AmSR 408. 


88. Hart v. Randolph, 142 Ill. 521, 
32 NE 517; Linton y. Sutherland, 40 
N. S. 149. 

g9. Hart v. Randolph, 142 Ill. 521, 
132, NE, 517. 

90. Murray v. Sweasy, 69 App. 


Div. 45, 74 NYS 543; Queen City Bank 
v. Hood, 15 Misc. 237, 36 NYS 981. 
Compare Kirby v. National Loan, 
ete:, Cor, 22)°Tex. Civ, AY 257) (54 (SW 


‘1081 (holding that, when a deed by 


its terms conveys an absolute title, 
statements of grantee’s agent refer- 
ring to the property as still belong- 
ing to the grantor cannot affect the 


title, and are inadmissible in evi- 
dence). 
{al Declarations of the attorney 


of the grantee are admissible. Mur- 
69 App. Div. 45, 74 
NYS 5438 

91. See supra this section. 

92. McMillan v. Bissell, 63 Mich. 
66, 29 NW 737; Stephens v. Stephens, 
(Mo.) 232 SW 979; Snoke v. Beach, 
105 Nebr. 127, 179 NW 389. 

[a] When instrument was taken 
as security for loan, lender’s re- 
peated statement that he would not 
take a mortgage held immaterial. 
SNe v. McCumber, (lowa) 206 NW 

93. 
195% 

[ al A casual utterance long after 
a transfer is not sufficient to estab- 
lish a mortgage. Franklin v. Sewall, 
110 La. 292, 34 S 448. 

94. Wiese v. Wiese, 126 Wash. 
246, 217 P 994. 


Lindauer v. Cummings, 57 Ill. 


$5. Long he Reed, 4 Pa. Dist. 71, 
16 Pa. Co. 11 
aoe Coen v. Lee, 281 Mo. 166, 219 


SW 
97. fieala Vv. Wright) To9nlis wt: 


98. Murphy v. Booker, 139 Ark. 
469, 214 SW 63. 

99. Clark v. Finlon, 90 Ill. 245; 
Davis v. Hemenway, 27 Vt. 589; 


Brinkman v. Jones, 44 Wis. 498. 

[a] New contract to settle dispute. 
—Where parties to a dispute see fit 
to. adjust their differences by a new 
contract covering the subject matter, 
they are bound by it whatever may 
have been the original effect of the 
transaction, and the grantor cannot, 
by signing such new contract, accept 
the terms thereof, and at same time 
repudiate it by giving notices that 
he would insist on the right of re- 
demption. Murphy v. Booker, 139 
Ark. 469, 214 SW 68. 

1. Hickey vi. Barrett; 2127.1 ZAG 
86; Citizens’ Bank v. Meyer, 149 Minn. 
94, 182 NW 913; Wamsley v. Crook, 3 
Nebr. 344; Henderson vy. Comeau, 
Russ. Eq. Dec. (N. S.) 87. 

2. Wamsley v. Crook, 3 Nebr. 344; 


‘Henderson v, Comeau, Russ. Eq. Cas. 


(N. S.) 87 
ua Tll.—Shultz v. McCarty, 193. Ill. 
Towa. —Hagegerty v. 


105 
Iowa 395, 75 NW 321. 

Kan,—Farmers’, etc., Bank v. Kack- 
ley, 88 Kan. 70, 127 P 539; Holden 
Land, ete., Co. v. Inter-State Trading 
Co), 8%) Kani 22214239 Pass LRA 
1915B 492, 

Ky.—Sebree v. Thompson, 104 SW 
781, 31 KyL 1146. 

N. D.—Sherwin v. American Loan, 
ete., Co., 42 N. D. 389, 173 NW 758. 

Vt.—Wright v. Bates, 13 Vt. 341... 

N. S.—Marshall y. Steel, Russ. Eq. 
Cas. 116. 

[a] Where mortgage is sufficiently 
established, lease of premises back 
to mortgagor does not convert trans- 
action into an unconditional convey- 
ae Shultz v. McCarty, 193 Ill. A. 

4 Brown v. Spradlin, 136 rie 703, 
125 SW 150 


Brower, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number: 
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a subsequent lease and payment of rent by the 
grantor for several years is sufficient to justify a 
finding that the instrument was a deed,® especially 
where the grantee has made improvements at his 


own expense.® 


Surrender and cancellation of a bond for title by 
the grantor, coupled with his becoming a tenant ‘of 
the premises, executing notes for the rent, will pre- 
elude the grantor from suing to have the original 


deed declared a mortgage.” 


[§ 114] D. Evidence To Prove a Mortgage—1. 

Deeds and written contracts are 
deemed to express the real intentions of the parties, 
until the contrary is established by convineing proof, 
and a party alleging that a deed, absolute and un-. 
conditional in form, was in effect a mortgage, must 
meet and overcome the presumption which the law 
raises from the face of the papers, namely, that the 
instrument is in legal effect just what it purports 
to be;® and this is especially so where construing 


Presumptions. 


5. Nelson v. Lunt, 74 Colo. 265, 
220 P 1006; Pankau v. Morrissey, 224 
711.177, 79 NE 643. 

6 Pankau v. Morrissey, supra. 

Yi ane v. Crone, 114 Ark. 121, 169 
Sw 2 

8. coe S.—Cadman v. Peter, 118 U. 
S573; 6° SCE 957, 30) Lieed. 785" Coyte 
Vv. Davis, 116 U: S. 108, 6'°SCt 314, 29 
L. ed. 583; Guarantee Gold Bond 
Loan, ete., Co. v. Edwards, 164 Fed. 
809, 90 CCA 585; Cowell v. Craig, 79 
Fed. 685. 

Ala.—Thornton v. Pinckard, 157 
Ala. 206, 47 S 289; Rodgers v. Burt, 
157 Ala. 91, 47 S 226. 

Ark.—Brewer v. Yancey, 159 Ark. 
257, 251 SW 677; Anderson v. Powell, 
146 Ark. 87, 225 SW 24; Henry v. 
Henry. 143 Ark. 607, 221 SW 481; 
Snell v. White, 132 Ark. 349, 200 SW 
1023: "Baum *v. Ward,’ 199 SW. 529% 
Edwards v. Bond, 105 Ark. 314, 151 
Sw 243; Rushton v. Mclllvene, 88 
Ark. 299, 114 SW 709. 

Cal.—Wadleigh v. Phelps, 149 Cal. 
627, 87 P 93; Penney v. Simmons, 99 
Cal. 380, 33 P 1121; Mahoney v. Bost- 
wick, 96 Cal. 53, 30 P 1020, 31 AmSR 
175; Locke v. Moulton, 96 Cal. 21, 30 
P 957; Henley v. Hotaling, 41 °Cal. 
22; Lynch v. Lynch, 22 Cal. A. 653, 
TAG Ys pa ae ba op bs 

Del.—Walker v. Farmers’ Bank, 13 
Del. 258, 10 A 94, 14 A 819; Hall v. 
Livingston, 3 Del. Ch. 348. 

T1l.—Rankin v. Rankin, 216 Ill. 132, 
74 NE 763; Heaton v. Gaines, 198 [ll. 
479, 64 NE 1081; Williams v. Wil- 
liams, 180 Ill. 361, 54 NE 229; Burgett 
v. Osborne, 172 Ill. 227, 50 NE 206; 
Fisher v. Green, 142 Ill. 80, 31 NE 
172; Helm v. Boyd, 124 Ill. 370, 16 
NE 85; Bailey v. Bailey, 115 Ill. 551, 
4 NE 394; Eames v. Hardin, 111 Ill. 
634; Bentley v. O’Bryan, 111 Ill. 53; 
Hancock v. Harper, 86 Ill. 445; Sharp 
vy. Smitherman, 85 Ill. 153; Dwen v. 
Blake, 44 Ill. 135; Taintor v. Keyes, 
43 Ill. 332; Hartnett v. Ball, 22° Il). 
43: Martinet v. Duff, 178 Ill. A. 199; 
Miller v. Mandel, 174 Ill. A. 166 [até 
259 Ill. 314, 102 NE 7601; Gray v. 
Hayhurst, 157 Ill. A. 488; Bartoletti 
v. Hoerner, 154 Ill. A. 336; Hill v. 
Viele, 128 Ill. A. 5; Mann v. Jobusch, 
70 Ill. A. 440; Strong v. Strong, 27 
MEA. 148" "(aff “126 Ty (301, -18 (NE 
665]; Tedens v. Clark, 24 Ill. A. 510. 

Ind.—Rogers v. Beach, 115 Ind.. 
413, 17 NE 609; Grubb v. Brendel, 52 
Ind, A. 531, 100 NE 872. 

Iowa.—Sullivan v. O’Callaghan, 182 
Iowa 755, 166 NW 74; Betts v. Betts, 
132 Iowa 72, 106 NW 928; Butterfield 
Vv. per tey 114 Iowa 520, 87 NW 407. 

Kan.—Hoyt_v. Union Nat. Bank, 
115 Kan. 167, e902 P 127,131 [quot Cyc]. 

Md.— Bailey Vv. Poe, 142 Md. 57%, 
120 A 242; Funk v. Harshman, 110 
Md. 127, 72 A 665. 

Mass.—Campbell v. Dearborn, 109 
Mass. 130, 12 AmR 671. 

Mich. —Kellogg v. Northrup, 115 
Mich. 327, 73 NW 230; McArthur v. 
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the conveyance to be a mortgage would operate as a 
fraud on other ™ 
strengthened by lapse of time, so that if a very long 
period elapses before the grantor sets up his claim 


creditors.2 This presumption is 


that the instrument should be considered as a mor)- 


gage, the clearness and weight of the evidence which 
is required of him will be correspondingly in- 
creased.1° But when competent and substantial evi- 
dence has been presented, showing the deed to have 


been intended as a mortgage, then the presumption 


Mortgage. 


Robinson, 104 Mich. 540, 62 NW 713; 
McMillan v. Bissell, 63 Mich. 66, 29 
NW 737; Tilden v. Streeter, 45 Mich. 
533, 8. NW 502; Case v. Peters, 20 
Mich. 298. 

Mo.—Burke v. Murphy, 275 Mo. 397, 
205 SW 32; Smith v. Dickerson, 199 
SW 956. 

Nebr.—Butler v. Peterson, 79 Nebr. 
715, 116 NW 515. 

N. J.—Jeffreys v. Charlton, 72 N. J. 
Eq. 340, 65 A 711 [rev on other 
grounds 74 N. J. Eq. 430, 70 A 1451. 

N. Y.—Erwin v. Curtis, 43 Hun 292, 
6 NYS 116 [aff 112 N. Y. ‘660 mem, 
20 NE 412 mem]; Sidway v. Sidway, 
4 Silv. Sup. 124, 7 NYS 421. 

N. C.—Ray v. Patterson, 170 'N. C. 
226, 87 SE 212; Waters v. Crabtree, 
105 N. C. 394, 11 SE 240. 

N. D+—Altenbrun v. Rock Lake 
First Nat. Bank, 47 N. D. 266, 181 
NW 590, 908; Jasper v. Hazen, 4 N. 
D. 1, 58 NW 454, 23 LRA 58. 

Or. —Mays v. Robert Mays Est. Co., 
SeVOre nO gat (tee e Ll Ov iS om tls 
Smith v. Headlee, 93 Or. AS feel be o383 Pp 
20; Beall v. Beall, 67 Or. 33, 128 P 
835, 135 P 185; Harmon v. Grants 
Pass Banking, etc., Co., 60 Or. 69, 118 
P 188; Elliott v. Bozorth, 52 Or. 391, 
396, 97 P 632° [cit Cyc]; Hamilton v. 
Holmes, 48 Or. 453, 87 P 154. 

Philippine.—Cuyugan v. Santos, 34 
Philippine 100. 

S. C—Bryan v. Boyd, 100 S. Cc. 
ep 84 SE 992; Williams v. McManus, 

0S. C. 490, 73 SE 1038; Bass v. Bell, 
bd Sic: 177, 41 SH 893; Brown vy. 
Sumter Bank, 55 S. C. 51, 32 SE 816; 
Shiver v. Arthur, 54 S.C.184,32 SE 310. 

Tex.—McLean vy. Ellis, 79 Tex. 398, 
15 SW 394; Johnson v. Scrimshire, 42 
Tex. Civ. A. 611, 938 SW 712. 

Utah.—Welsh v. Buck, 48 Utah, 
653, 161 P 455; Duerden v. Solomon, 
33 Utah 477, 94 P 980; Duerden v. 
Solomon, 33 Utah 468, 94 P 978; 
Ewing v. Keith, 16 Utah 312, 52 P 4. 

Va.—Eggegleston v. Eggleston, 127 
Va. 334, 103 SE 603; Batchelder v. 
Randolph, 112. Va. 296, 71-.SH 533; 
Bachrach v. Bachrach, 111 Va. 232, 
68 SE 985. 

Wash.—Wiese v. Wiese, 126 Wash. 
246, 217 P 994; Beverly v. Davis, 79 
Wash. 537, 140 P 696; Mittlesteadt v. 
Johnson, 75 Wash. 550, 1385 P 214; 
Kegley v. Skillman, 68 Wash. 637, 123 
P 1081; Johnson v. National Bank of 
Commerce, 65 Wash. 261, 118 P 21, 
LRA1916B 4; Dempsey v. Dempsey, 
61. Wash. 632; 112 P°755. 

W. Va.—Fridley v. Somerville, 60 
W. Va. 272, 54 SE 502. 

Wis.—M. C. Gehl Co. v. Brahm, 177 


Wis. 222, 187 NW 1011; Mackey v. 
Stafford, 43 Wis. 653. 
[a] Answer as evidence.—Where a 


bill in equity alleges that a deed, ab- 
solute on its face, was a security 
for a loan of money, and the answer, 
under oath, clearly and distinctly de- 
nies this averment, and insists that 
it was a sale, the answer is evidence, 


and child, 


arising from the face of the instrument is rebutted, 
and it is incumbent on the grantee to prove that 
the deed was intended as an absolute conveyance.'+ 
And the rule is not inconsistent with the principle 
that, in cases of real doubt as to the intention of 
the parties, the courts will incline to construe the 
transaction as a mortgage rather than as a sale.?? 

[§ 115] 2. Burden of Proof—a. To Show Deed a 
The burden of proving that a deed abso- 
lute on its face was really intended to be a mortgage 


and must be overcome by preponder- 
ating evidence before relief will be 
granted. Taintor v. Keys, 43 Ill. 332. 

[b] Fact that parties are parent 
and, therefore, occupy a 
confidential relation, raises no pre- 
sumption that deed was not intended 
to be absolute. Lynch v. Lynch, 22 


Cal. A. 653, 135 P 1101. 

9. Bilbo v. Ball, 194 Iowa 875, 188 
NW. 753. 

10. Hancock v. Harper, 86 Ill. 445; 


Hoyt v. Union Nat. Bank, 115 Kan. 
167, 222 P 127, 131 [quot Cyel; Cot- 
terell v. Purchase, Cass. t: Talb. $1. 
eee Iowa.—Bilbo v. Ball, 181 NW 

Kan.—Calhoun vy. Anderson, 78 Kan. 
746, 98 P 274. 

FA bar Sao v. Garnett, 1 Ky. Op. 

4, 

Mich.—Brennan vy. Finn, 217 Mich. 
584, 187 NW 353. 

Mo.—Williamson vy. Frazee, 294 Mo. 
320, 242 SW 958. 

S. C.—Shiver v. Arthur, 54 S. C. 
184, 32 SE 310. 

[a] Rule applied.—Where, at the 
time of the execution of a deed, the 
grantee and grantor execute a con- 
tract, by which the former agrees to 
sell, and the latter agrees to buy, the 
land for the amount constituting the 
consideration of the deed, the trans- 
action is at least presumptively a 
mortgage. Calhoun v., Anderson, 78 
Kan. 746, 98 P 274. 

[b] A borrowing and lending be- 
ing shown, the deeds are to be con- 
sidered as the surety for the in- 
debtedness and the parol evidence 
strengthens this presumption of law. 
Larkins v. Garnett, 1 Ky. Op. 364. 

{c] Continued possession of 
grantor operates presumptively in 
favor of grantor’s right to redeem. 
McGinnis v. Robinson, 1 Ky. Op. 401. 

[d] Where grantee admitted that 
the deed to him was originally in- 
tended as security, although it was 
absolute in form, he has the burden 
of proving his claim that by a subse- 
quent oral agreement between the 
parties it was redelivered as an ab- 
solute conveyance. Brennan y. Finn, 
217 Mich. 584, 187 NW 353. 

12. U. S.—Russell v. Southard, 12 
Bows Ley dist, Huse 2. 

Ala.—Morton v. Allen, 180 Ala. 279, 
60 S 866, LRA1916B 11; Mitchell v. 
Wellman, 80 Ala. 16. 

Ark.—Scott v. Henry, 13 Ark. 112. 

Ill.— Shultz v. McCarty, 193 Ill. A. 
318, 321 -[cit Cyc]. 

Ind.—White v. Redenbaugh, 41 Ind. 
A. 580, 82 NE 110. 

Mich.—Schmidt v. Barclay, 161 
Mich. 1, 125 NW 729, 20 AnnCas 1194, 


Tex.—Turner v. Cochran, 30 Tex. 
Civ. A. 549, 70 SW 1024. 
Wis.—Rogers v. Burrus, 53 Wis. 


530, 9 NW 786. 

Que.—Eglauch v. Labadie, 21 Que. 
Super. 481. 

See also supra § 28. 
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rests on the party who makes the allegation;+* and 
the rule applies to a grantee who contends that the 
deed was in fact a mortgage,1* although it has been 
held that, where the grantee brings suit for pos- 
session or to try title, while in a general sense the 


13. U. S.—Campbell v. Northwest 
Eckington Impr. Co., 229 U.S; 561, 
38 SCt-796.. d¢ lic 60.513305 Rausch 
v. Cone, 280 Fed. 426; Nesmith v. 
Ankeny, 277 Fed. 805. 

Ala,—Brannon v. McCormick, 211 
Ala. 546, 101 S 56; Maxwell v. Herz- 
field, 149 Ala. 67, 42 S 987; Thomas 
v. Livingston, 147 Ala. 200, 40 S 504; 
Jones v. Kennedy, 138 Ala. 502, 35 S 
465; Glass v. Hieronymus, 125 Ala. 
140,28 S 71, 82 AmSR 225; Turnip- 
seed v. Cunningham, 16 Ala. 501, 50 
AmD 190. 

Ark.—Anderson v. Powell, 146 Ark. 
87, 225 SW 24; Porter v., Frazier, 218 
SW 203; McIver v. Roberts, 165 SW 
2733 Strong -v. Taylor, 158 SW 123; 
Grummer v. Price, 1438 SW 95; Hays 
v. Emerson, 75 Ark. 551, 87 SW 1027. 

Cal.—Holmes v. Warren, 145 Cal. 
457, 78 P 954; Bryant v. Broadwell, 
140 Cal. 490, 74 P 33; Woods v. Jen- 
sen, 130 Cal. 200, 62 P 473; Black 
Eagle Oil Co. v. Belcher, 22 Cal. A. 
2585 13342) 1153 

Fla.—Mitchell v. Mason, -65 > Fla. 
208, 234, 61 S 579 [cit Cyc]; Elliott 
v.,.Conner,..63. Fla. 408,. 58.4.S, 2417; 
Chaires v. Brady, 10 Fla. 133. 

Ga.—Copelin v. Williams, 152 Ga. 
692, 111 SE 186. 

Ida.—Johansen v. Looney, 30 Ida. 
Le eelooe i s0ae 

Tl]l.—Kulik v. Kapusta, 303 -Il]. 208, 
135 NE 402; Kelly v. Lehmann, 297 
Ill. 33, 130 NE 375; Totten v. Totten, 
294 Ill. 70, 128 NE 295; Novak v. 
Kruse,* 288 Ill. 363, 123 NE 519; 
Rasch v. Rasch, 278 Ill. 261, 115 NE 
871; Casper Nat. Bank v. Jenner, 268 
Ill. 142, 108 NE 998; Deadman v. 
Yantis,, 230 Ill. 243,.82 NE 592, 120 
AmSR 291; Rankin v. Rankin, 216 
Ill. 1382, 74 NE 763; Gannon v. Moles, 
209 Ill. 180, 70 NE 689; Cassem vy. 
Heustis, 201 Ill. 208, 66 NE 283, 94 
AmSR 160; Heaton v. Gaines, 198 Ill. 
479, 64 NE 1081; Burgett v. Osborne, 
172 Ill. 227, 50 NE 206; Batcheller y. 
Batcheller, 144 Ill. 471, 33. NE 24; 
Eames vy. Hardin, 111 Ill. 684; Bentley 
v. O’Bryan, 111 Ill, 538; Knowles v. 
Knowles, 86 Ill. 1; Bane v. Pritchett, 
223 Ill. A. 617; Kreider v. Sterling 
Nat. Bank, 220 Ill. A. 528; Hickey v. 
Barrett, 212.11]. A. 86; Shultz v. Mc- 
Carty, 193 I. A. 318; Martinet v. 
Duff,. 178 Ill) A.. 199; Hill-v. Viele, 128 
Ill. A. 5; Belinski v. National Brew- 
ing Co.,.124 Ill. A. 45. 

Ind.—Bundy v. Bowman, 72 Ind. A. 
867, 125 NE 781; Grubb v. Brendel, 52 
Ind. A, 531, 100 NE 872. 

Iowa.—Lerdall v. Lerdall, 197 NW 
451; Bilbo v. Ball, 194 Iowa 875, 188 
NW 753; Sullivan v. O’Callaghan, 182 
Iowa 755, 166 NW 74; Fort v. Colby, 
165 Iowa 95, 144 NW 3938;- Ridings 
v. Marengo Sav. Bank, 147 Iowa 608, 
125 NW 200; Andrews v. Kennon, 145 
Iowa 474, 122 NW 840; Keeline v. 
Clark, 132 Jowa 360, 106 NW _ 257; 
Wright v. Wright, 98 NW 137; Bigler 
v. Jack, 114 Iowa 667, 87 NW _ 700; 
Baird v. Reininghaus, 87 Iowa 167, 54 
NW 148; Allen v. Fogg, 66 Iowa 229, 
23 NW 643; Barthell v. Syverson, 54 
Iowa 160; Scott v. Mewhirter, 49 Iowa 
487; Hyatt v. Cochran, 37 Iowa 309; 
Gardner v. Weston, 18. Iowa 533; 
Trucks. v. Lindsey, 18 Iowa 6504; 
Fifield v. Gaston, 12 Iowa 218. 

Ky.—White v. Nichols, 184 Ky. 335, 
211, SW 849; Fields v. Stamper, 177 
Ky. 323, 197 SW .949; Runyon. v. 
Pogue, 42 SW 910, 19 KyL 940. 

La.—Mulhaupt v, Youree, 35 La. 
Ann, 1052. 

Me.—Cotton v. McKee, 68 Me. 486. 

Mass.—Jennings v. Demmon, 194 
Mass. 108, 80 NE 471. 

Mich.—Samuels v. Detroit Trust 
Co., 223 Mich. 661, 194 NW 517; Fro- 
lich v. Aikman, 194 Mich. 569, 161 
NW 867; Schmidt v. Barclay, 161 
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Mich. 1, 125 NW 729, 20 AnnCas 1194; 
Miller v. Peter, 158 Mich. 336, 122 
NW 780; Abbott v. Gruner, 121 Mich. 
140, 79 NW 1065; Kellogg v. North- 
rup, 115 Mich. 327, 73 NW 230; Eth- 
eridge v. Wisner, 86 Mich. 166, 48 
NW 1087; McMillan v. Bissell, 638 
Mich. 66, 29 NW _ 737; Tilden v. 
Streeter, 45 Mich, 533, 8 NW 502. 

Minn.—Philips v. Mo, 91 Minn. 311, 
97 NW 969. 

Mo.—Williamson v. Frazee, 294 Mo. 
320, 242 SW 958; Smith vy. Dickerson, 
199 SW 956; Branham vy. Peltzer, 177 
SW 373; Brightwell v. McAfee, 249 
Mo. 562, 155 SW 820; Powell v. Crow, 
204 Mo. 481, 102 SW 1024. 

Mont. — Johnson v. Opheim, 67 
Mont. 126, 214 P 951; Elling v. Fine, 
53 Mont. 481, 164 P 891, AnnCas 
1918C 752; Gibson v. Morris State 
Bank, 49 Mont. 60, 140 P 76; Gassert 
v.. Boek, 7 Mont, 585, 519° BP) 28i) 2 
LRA 240 [aff 149 U. S..17, 18 SCt 
738, 37 L. ed. 631]. 

Nebr.—Samuelson v. Mickey, 73 
Nebr. 852, 103 NW 671, 106 NW 461; 
Wilde v. Homan, 58 Nebr. 634, 79 NW 
546; Stall v. Jones, 47 Nebr. 706, 66 
NW 653; Roddy v. Roddy, 3 Nebr. 96. 

N. J.—Wilson v. Wilson Hotel Co., 
94-N. Jw Ha. 212,119 A 167; Winters 
v. Marl, 52 N. J. Eq. 52; 28 Abd [aff 
52 N. J. Eq. 588, 83 A 50]; Vandegrift 
v. Herbert, 18 N. J. Eq. 466; Lake v. 
Weaver, (Ch.) 70 A 81. 

N. Y.—Ensign v. Ensign, 120 N. Y. 
655, 24 NE 942; Fullerton v. McCurdy, 
55 N. Y. 687; Belle Ayre Conservation 
Co. v. State, 214 App. Div. 127, 211 
NYS 641; Charles T. Streeter Constr. 
Co. v. Kenny, 209 App. Div. 697, 205 
NYS 611; Braun v. Vollmer, 89 App. 
Div. 43, 5.) NYS:..3193; Matter sof 
Holmes, 79 App. Div. 264, 79 NYS 592 
{aff 176 N. Y. 603 mem, 68 NE 1118 
mem]; Murray v. Sweasy, 69 App. 
Dive y45,-. 745 NYS 90435 2 Palmerasv. 
Rotary Realty Co., 109 Mise. 431, 178 
NYS 813 [aff 198 App. Diy. 887, 182 
NYS 941]. 

N. C.—Watkins v. Williams, 123 
N. C. 170, 31 SE 388; Waters v. Crab- 
tree, 105 N. C. 394, 11 SE 240; Mc- 
Donald v. McLeod, 36 N. C. 221. 

N. D.—Dean v. Smith, 204 NW 987; 
Smith v. Jensen, 16 N. D. 408, 114 
NW 306; Northwestern F., etc., Ins. 
Go. v. Lough, 13 N. D;.601, 102 NW 
160; McGuin v. Lee, 10 N. D. 160, 86 
NW. 714, 

Okl,—Hamilton v. Harrington, 112 
Okl. 79, 239 P 618; Renas v. Green, 88 
Ok. -169,. 212 P.755;.. Armstrong v. 
Phillips, 82 Okl. 82, 198 P 499. 

Or.—Hurst v. Hurst, 95 Or. 5638, 188 
P 182; Mays v. Robert Mays Bst. Co., 
93° Or so0 2a HET LG So. are d * 
Smith, v. Headlee, 93 Or. 257, 183-2 
20; Harmon y. Grants Pass Banking, 
etc., Co., 60 Or. 69, 118 P 188; Elliott 
v. Bozorth,,52 Or, /391,,.396, 97 .P. 632 
[eit Cye]. 

Pa.—Plumer v. Guthrie, 76 Pa. 441; 
Haines v. Thompson, 70 Pa. 434; 
Todd v. Campbell, 32 Pa. 250. 

Philippine.—Cuyugan vy. Santos, 34 
Philippine 100. 

i aa tatl ae RAt v. Aylsworth, 13 R. 

S. C.—McGill v. Thorne, 70 S. C. 65, 


48 SEH 994; Miller y. Price, 66 S. C. 
85, 44 SH 584. 
Ss. D.—Commercial, ete, Bank v. 


Cassem, 33 S. D. 294,,145 NW 551. 
Tex.—Miller v. Yturria, 69 Tex. 549, 
7 SW 206; Young vy. Blain. (Commn. 
A.) 245 SW 65; Young vy. Blain, (Civ. 
A.) 231. SW 851; De Shazo v. Eubank, 
(Civ VAN)> £91) (SW, 369s "ow ry_, wo 
Carter, 46 Tex. Civ. A. 488, 102 SW 
930; Irvin v. Johnson, 44 Tex, Civ. A. 
436, 98 SW 405; Goodbar v. Bloom, 
43 Tex, Civ. A. 434, 96 SW 657; John- 
son v. Scrimshire, (Civ. A.) 98 SW 712. 
Va.—Motley v. Carstairs, 114 Va. 


ny 


115: 


[$ 


burden of proof of the whole case rests on him,’® 
still if the grantor defends on the ground that the 
instrument was a mortgage it is he who must assume 
the burden of proving that contention.1* 
Absence of grantee’s fraud, etc. 


In a suit to hav 


429, 4381, 76 SE 948 [quot Cyc]; Holla- 
day v. Willis, 101 Va. 274, 43 SE 616. 

Wash.—Hesser v. Brown, 40 Wash. 
688, 82 P 9384; Dabney v. Smith, 38 
Wash. 40, 80 P 199. 

W. Va.—Farley v. Forster, 96 W. 
Va. 652, 123 SE 599; Fridley v. Somer-’ 
ville, 60 W. Va. 272, 54 SEH 502; 
Liskey v. Snyder, 56 W. .Va. 610, 49. 
SE 515. . 

Wis.—Coates v. Marsden, 142 Wis. 
106, 124 NW 1057. 

Can.—McMicken v. Ontario Bank, 
20 Can. S. C. 548. 

[a] As to separate defeasance.— 
Where the claim of the grantor is 
that the deed is reduced to a mort- 
gage by the effect of a separate writ- 
ten instrument of defeasance, the 
burden is on him to show that the 
two papers were executed at the same 
time or as parts of the same transac- 
tion. Cotton v. McKee, 68 Me. 486. 

[b] A vendee’s admission, in a 
suit to declare an absolute deed a 
mortgage, that he had agreed to per- 
mit his vendor to.repvurchase the 
land, before its sale was made, did 
not remove the burden of proof from 
the vendor, but relaxed the rule re- 
quiring stringent proof that an abso- 
lute deed was intended as a mort- 
gage, and inclined the law to favor 
the right of redemption, since it 
amounted to an admission that the 
writings did not evidence the whole 
agreement. Glass v. Hieronymus, 
125 Ala. 140, 28 S 71, 82 AmSR 225. 

[c] Exception where grantee oc- 
cupies position of trust.—Where one 
holding the relation of a confidential 
agent and adviser claims that a deed 
from his principal to himself abso- 
lute in form was absolute in fact, 
while the principal claims it to be a 
mortgage, a court of equity will 
closely scrutinize the-transactions be- 
tween the parties, and will throw 
upon the agent the burden of proving 
the validity and good faith of his, 
dealings, and will make such order 
as equity demands. Tappan v. Ayls- 
worth, 13.R. I. 582. 

14. Strong v. Taylor, (Ark.). 158 
SW 123; Woods v. Jensen, 130 Cal. 
200, 62 P 473; Powell v. Crow, 204 Mo. 
481, 102 SW 1024; Wilson v. Wilson 
Hotel Co.,.94 N. J. Hq. 212, 119: A 167- 

[a] TWlustrations.—(1) In a suit to 
restrain defendant’s interference with 
complainant’s possession of land con- 
veyed by defendant to complainant’s 
grantor, the burden was on defendant 
to prove issues raised by his answer, 
that such conveyance was intended 
as a mortgage, and had been obtained 
from him by fraud and imposition. 
Strong v. Taylor, (Ark.) 158 SW 123. 
(2) Where, in a suit to quiet title, 
defendant, claiming under a sheriff’s 
deed, asserted that plaintiff’s prior 
deed was intended as a mortgage, the 
burden was on him to prove it, there 
being no showing of fraud and no 
great disproportion between the value 
of the property and the amount of 
the grantor’s debt to plaintiff. Powell 
v. Crow, 204 Mo. 481, 102 Sw 1024. 
(3) Where hotel owner executed and 
delivered an instrument in the form 
of an absolute deed conveying a one- 
half interest in the premises to com; 
plainant, and subsequently conveyed 
the whole of the premises to defend- 
ants, who claimed, in an action bv 
the complainant, that the deed was 
given as security for money loaned 
by complainant to grantor. the bur- 
den of proof on the question of 
whether the conveyance was intended 
to be absolute was on defendants. 
Wilson v. Wilson Hotel Co., 94 N. J 
Eq. 212, 119 A 167. 

15. McLean v. Ellis, 79, Tex. 398, 
15 SW 394. 

16. McLean v. Ellis, supra. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


. ~*~? 
er 
coal 

‘3 

i 

% 


“259 Til. 


‘Son: 75 


‘549, 7 SW _ 206; 


“g§§ 115-117] 


‘an absolute deed conveying the equity of redemption 
‘to the mortgagee declared a mortgage, the burden 
of proof is on the mortgagee to show that his pur- 
‘chase of the equity was free from fraud, oppres- 


sion, or undue influence.!* 


[§ 116] b. To Show Mortgage a Deed. 
is conceded that a deed absolute in form was in- 
‘tended as security, the burden is upon the grantee 
to show that by a subsequent oral agreement it was 


changed to an absolute deed.1§ 


[§ 117] 3. Admissibility of Evidence—a. In Gen- 


'. 17%. Shaw v. Lacy, 199 Ala. 450, 
74.8 933. 
18. Brennan v. Finn, 217 Mich. 


‘584, 187 NW 3538. 


19. See Evidence § 89 et seq. 
_ 20. U..S—Cabrera v.. American 
Colonial Bank, 214 U. S. 224, 29 SCt 
623, 53 L. ed. 974. 

Ala.—Morton v. Allen, 180 Ala. 279. 
60 S 866, LRA1916B 11. 

Ari <A —Rees v. Rhodes, 3 Ariz. 235, 
73 P 446. 

Ark.—MclIver v. Roberts, 165 SW 
273. 

Colo.—Nelson v. Lunt, 74 Colo. 265, 


220 P 1006; Butsch v. Smith, 40 Colo. 
64, 90 P 61 

Fla.—Ocklawaha River Farms Co. 
v. Young, 73 Fla. 159, 74 S 644; Elliott 
v. Conner, 63 Fla. 408, 58 S 241; 
Chaires v. Brady, 10 Fla, 133. 

Ga.—McGarr vy. Green, 143 Ga. 97, 
84 SE 435. 

Ill.— Totten v. Totten, 294 Ill. 70, 
128 NE 295; Kreider v. Sterling Nat. 
Bank, 220 Ill: A. 528, 5383 [cit Cyel; 
Shultz v. McCarty, 193 Ill. A. 318; 
Miller v. Mandel, 174 Ill. A. 166 [aff 
314, 102 NE 7601]. 

Ind.—Zimmerman y. Marchland, 23 
Ind. 474; Calahan v. Dunker, 51 Ind. 
A. 436, 99 NE 1021; White v. Reden- 
baugh, 41 Ind. A. 580, 82 NE 110; 


Loeb v. McAlister, 15 Ind. A. 643, 
41 NE 1061, 44 NE 378. 
Iowa.—McRobert v. Bridget, 168 


Iowa 28, 149 NW 906; Butterfield v. 
Kirtley, 114 Iowa 520, 87 NW 407. 
Kan.—Hilt v. Griffin, 77 Kan. 783, 


90 P 808. 
Me.—Hurd vy. Chase, 100 Me. 561, 

62 A 660. 
Mich.—Mintz v. Soule, 182 Mich. 


564, 148 NW 769, LRA1916B 15; Car- 
veth -v. Winegar, 133 Mich. 34, 94 
NW 381. 

Minn.—Young v. Baker, 128 Minn. 
398, 151 NW 132; Holien v. Slee, 120 
Minn. 261, 139 NW 493; Philips v. 
Missouri, 91 Minn. 311, 97 NW 969; 
Phoenix v. Gardner, 13 Minn. 430. 

Mo.—Stephens v. Stephens, 232 SW 
979; Carson vy. Lee, 281 Mo. 166, 219 
sw 629;. Brig shtwell v. MeAfee, 249 


‘Mo. 562, "155 Sw 820; Stumpe v. Kopp, 


201 Mo. 412, 99 Sw 1073. 

N. Y.—Brown v. Crossman, 206 N. 
Y. 471, 100 NE 42; Blazy v. McLean, 
129 N. Y. 44, 29 NE 6. 

N. G.—Ray Vv. Patterson, 170 N. C. 
226. 87. SE 212. 

N. D:—Grebe v. Swords, 28 N. D. 
330, 149 NW 126; Miller v. Smith, 20 
N. D. 96, 126 NW 499. 

Oki.—Waeg v. Herbert, 19 Okl. 525, 


‘92° P 250 [aff 215 U. S. 546, 30 SCt 
218, 54 L. ed. 321]. 


Or.—Niehaus v. Shetter, 78 Or. 447, 
153 P 486; Elliott v. Bozorth, 52 Or. 
391,97 P 632. 

Pa.—Wheeland v. Swartz, 1 Yeats 


38 


C.—Leland v. Morrison, 92 S. C. 
SE 889,-AnnCas1914B 349. 
S. D.—Krug vy. Kautz, 21 S. D. 461, 
113 NW 623. 
Tenn.—-Overton y. Bigelow, 3 Yerg. 


‘579. 


Philippine.—Villa v. Santiago, 


ean te 157; 


513. 


Tex.—Gray v. Shelby. 83 Tex. 405, 
18 SW 809; Miller v. Yturria, 69 Tex. 
Norton v. Lea, (Civ. 
A.) 170 SW 267; Moore v. Kirby, 52 


eTNex. Civ, A, 200, 115 SW 632: Claflin 
‘v. Harrington, 23 Tex. Civ. A. 345, 56 


SW 370. 2 
Vt.—Earle vy. Blanchard, 85 Vt. 288, 
8t°A 913; Rich v. Doane, 35 Vt. 125. 
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evidence, but, 
Where it 
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eral. In determining the question whether a deed 
absolute on‘its face was in reality intended as a 
mortgage, extraneous evidence being ‘admitted, the 
court is not restricted to any particular kind of 
subject to general rules elsewhere 
considered governing competency, materiality, and 
relevancy,’® may receive evidence of any or all the 
facts and circumstances surrounding or attending 
the transaction in question, in so far as they tend 


to disclose its true significance and the actual design 


W. Va.—Dudley v. Buckley, 68 W. 
Va. 630, 70 SE 376. 

[a] Facts incompatible with idea 
of deed.—(1) Butsch v. Smith, 40 
Colo. 64, 90 P 61; Holien v. Slee, 120 
Minn. 261, 189 NW 493. (2) Although 
a deed absolute on its face cannot be 
shown to have been intended as a 
mortgage, merely by parol evidence 
of an agreement to that effect, made 
by the parties at the time of its 
execution (see infra § 118), (3) yet 
it may be so shown by proof dehors 
facts and circumstances which, to 
the apprehension of men versed in 
business and judicial minds, are in- 
compatible with the idea of a pur- 
chase, and leave no fair doubt that a 
security only was intended (Black- 
wee Overby, 41 N. C. 38). 
erally.—In an action to declare a deed 
a mortgage and for an accounting, 
evidence -by one of the defendants, 
whose good faith in the matter had 
been attacked, that at the time of 
his purchase of an interest in the 
transaction the mortgagee informed 
him that the mortgagor’s agent had 
represented to him at the time of the 
execution of the deed and collateral 
agreement to reconvey, that the col- 
lateral agreement would only permit 
the mortgagor to repurchase was 
competent, although possession of 
the land was not taken until four 
years after his purchase of such in- 
terest, to show his belief as to the 
nature of his title. Ferguson v. Boyd, 
169 Ind. 537, 81 NE 71, 82 NE 1064. 
But see Kelly v. Lehmann, 297 Ill. 33, 
130 NE 375 infra this note [1] (1). 
Declarations of parties generally see 


supra § 109. 
[ec] Declarations of grantee 
against interest.—(1) Statements 


made by the grantee to a third per- 
son, tending to show that an abso- 
lute conveyance of land was intended 
merely as a security for a loan, are 


admissible in an action by the 
grantor: to redeem. Shultz v. Mc- 
Carty pooh or tele Aw isles Compare 


Dempsey v. Dempsey, 61 Wash. 632, 
112 P 755 (holding that a declaration 
by a father, at the time of the pur- 
chase of property in his son’s name, 
that the deed was so taken to secure 
advances made to him by the _ son, 
must be measured in the light of the 
whole transaction, and is not neces- 
sarily a declaration agaimst interest 
merely because it shows an indebted- 
ness, and evidence of declarations to 
third persons by deceased husband as 
to his interest in the property are 
inadmissible as self-serving). (2) 
On a statutory complaint for land, 
the defense made was that the deed 
from defendant to plaintiff, although 
absolute, was given to secure a debt, 
which had been fully paid before the 
action was brought, it was.not error 
to admit evidence by a witness for 
defendant that he had asked plaintiff 
if he was not to make a deed back to 
defendant’s wife when the money 
was paid, and that at first plaintiff 
laughed and did not answer, and 
then said “yes.” Spencer v. Schu- 
man, 1382 Ga. 515. 64 SE 466. 

[d] Instrument executed by geran- 
tee after death of the grantor, for a 
sale of a portion of the property in- 
volved to one of the grantor’s heirs, 


and to accept as a credit the quit-. 


claim deed of the grantor’s widow 
to another -portion of the property. 
was admissible to show conduct of 


of the parties.?° 


Declarations of grantee gen-: 


Filing of a complaint in a fore- 


defendant inconsistent with his claim 
of absolute ownership. Holien v. 
Slee, 120 Minn. 261, 139 NW. 493. 
fe] That grantee was obliged to 
borrow the entire consideration for 
the deed and obtain a surety to sign 
a note for the loan is a circumstance 
that can be shown. in determining the 


issue. Butsch v. Smith, 40 Colo. 64, 
EOE ad is (oy ek 
[f] That grantors were elderly 


people in straitened circumstances is 
admissible. Brightwell v. McAfee, 
249 Mo. 562, 155 SW 820. 

[¢] That plaintiff offered to ‘sell 
land to witness without any proposi- 
tion to have it back can be shown. 
ren v. Green, 143 Ga. 97, 84 SE 

{h]: That purchase money had 
been: substantially paid under a con- 
tract for the purchase of land can- 
not be shown where it was claimed 
that the contract vendor held title 
merely as security. Brown v. Cross- 
man, 206 N. Y. 471, 100 NE 42. 

fil. In ejectment between adioin- 
ing landowners, after a defendant 
who held part of the land in contro- 
versy under a deed from his code- 
fendant was called as plaintiff’s wit- 
ness, and testified that he claimed 
only to the line asserted by plaintiff, 
he should be allowed to testify on 
cross-examination that his only in- 
terest in the land was as security 
for a loan to his codefendant. as the 
deed between the defendants might 
be shown to be a mortgage as be- 
tween the grantor and a third per- 
son. Stumpe v. Kopp, 201 Mo. 412, 
99 SW 10738. 

[ij] Evidence admissible against 
wife, although not a party to deed.— 
Where-a mortgage was given by hus- 
band and wife, and, on release of the 
mortgage as to part of the land. 
other land was conveyed by deed of 
the husband alone to the mortgagee, 
evidence that the deed was a mort- 
gage is admissible in a suit against 
the wife as well as the husband, she, 
in a suit to foreclose, having filed a 
joint answer with him asking that 
the deed be declared an absolute 
conveyance, and that her note be 
credited on account thereof. Hilt v. 
Griffin, 77 Kan. 783, 90 P 808. 

[k] Evidence held inadmissible.— 
On the issue whether a deed from 
a client to his attorney was intended 
as absolute, in payment for his sery- 
ices, or aS a mortgage to secure him 
a reasonable fee, subsequent negli- 
gence of the attorney in the service 
for which he was employed is imma- 
terial. Wallace v. Town, 8 Wash. 244, 
35 P 1080. 

fl] Inadmissible understandings. 
—(1) “In determining whether the 
transaction consummated by ‘the 
deed from the deposit company to 
Webb was an abs-lute sale or should 
be regarded merely as a mortgage 
we entirely disregard the testimony 
of those witnesses introduced for the 
purpose of establishing their under- 
standing of the nature of the transac- 
tion and who relate conversations of 
the parties. The conveyance pur- 
ports to convey an absolute estate to 
the grantee, and it must be taken as 
the exponent of the rights of the 
parties unless some equity is shown 
not founded on the mere allegation of 
a contemporaneous understanding in- 
consistent with the terms of the deed 
but independently both of the deed 
itself and of the understanding with 
weieh it was executed. The right to 
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closure suit is, evidence, although not: conclusive,”* 
that the deed was intended as a mortgage.?” 

Records and deeds or other writings passing be- 
tween the parties, or throwing light upon their rela- 
tions or the real nature of the disputed transaction, 


are admissible.?% 


Mental capacity. Evidence of the mental capacity 
of the grantor is relevant to show the relation to 
the parties and the true nature of the transaction,** 
s mental incompetency 
when making a deposition that the instrument was 
But evidence of suscep- 
tibility of grantor to persuasion or influence is prop- 


as is evidence of the grantee’s 
intended as a mortgage.”® 


erly excluded.”® 
Competency.?’ 


The grantor is a competent wit- 
ness to testify against his grantee that the absolute 
conveyance was but an equitable mortgage.?§ 
an attorney employed by both the parties-to draw 
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to him in that capacity, when the litigation concern- 
ing the deed is between the original parties, although 
not when the controversy is between one of such 
parties and a stranger.?® 
the true understanding of the parties, a witness, a 


While the search is for 


stranger to the transaction, should not be permitted 


to give his opinion as to what the parties under- 
stood.2° Evidence of an oral agreement, made by an 
agent of the mortgagor, that an instrument in form 
a deed but in fact a mortgage covering real prop- 
erty, should become absolute and divest the mort- 
gagor of his right of redemption from the mortgage, 
is inadmissible to bind the mortgagor, in the ab- 


sence of evidence that the mortgagor had clothed his 


And 


up the deed may testify as to communications made 


redeem lands so conveyed cannot be 
established by simply proving that 
such was the understanding on which 
the deed was executed, because equity 
as well as the law will seek for the 
understanding of the parties in the 
deed itself. The right must be one 
paramount to and independent of the 
terms of the deed as well as of any 
understanding between the parties at 
the time it was executed.” Kelly v. 
Lehmann, 297 Ill. 33, 56, 130 NE 375. 
(2) In a suit to have a deed declared 
a mortgage, evidence of the grantor’s 
wife to the effect that when she 
signed the deed she did not under- 
stand it to be a conveyance, that she 
signed it simply for the purpose of 
securing the grantee for his money, 
that it was the understanding all 
the time that it was to bea security, 
and that she was not examined apart 
from her husband, as stated in the 
certificate of acknowledgment, is in- 
admissible. Bray vy. Shelby, 83 Tex. 
405, 18 SW 809. (3) And so where 
the question in issue is whether a 
deed absolute on its face is in effect 
a mortgage, evidence that the grantee 
understood, at the time of the trans- 
action, that he was buying land, and 
not loaning money, is not admissible. 
Zimmerman v. Marchland, 23 Ind. 
474, 

[m] Misrepresentations of official 
taking wife’s acknowledgment inad- 
missible-—Where defendant contends 
that a deed to plaintiffs, executed by 
herself and husband, was a mortgage, 
evidence that the officer before whom 
she acknowledged the deed told her 
that she could redeem from the sale 
is inadmissible, in the absence of evi- 
dence that the grantees had knowl- 
edge of the misrepresentations. Mil- 
Jer v. Yturria, 69 Tex. 549, 7 SW 206. 

{[n] Certificate of acknowledgment 
as evidence of wife’s intention.— 
Evidence that the grantor’s wife 
signed the deed with the intention 
of executing a mortgage and not a 
sale is not admissible, where no 
fraud on the part of the grantee is 
alleged, the notary’s certificate being 
in that case conclusive as to her in- 


tention. Claflin v. Harrington, 23 
Tex. Civ. A. 345; 56 SW 370. 
{o] A person who advised the 


making of an agreement, who was not 
present when it was signed. and who 
did not know that it was in the same 
condition when signed, cannot testify 
whether a conversation he had with 
an alleged annuitant and another was 
embodied in the agreement, in estab- 
lishing that a trust deed was given 
merely as security for the payment 
of an annuity as evidenced by the 


agreement. Miller v. Mandel, 174 
TIP TA. 166) Path 259) Less O02 EN es 
7601. 

{pl That the land was the grant- 


or’s homestead and that he was hold- 
ing it as such is not a material cir- 
cumstance. Ashton v. Ashton, 11 S. 
D. 610, 79 NW 1001. 


Cross references: 

Claiming ownership or right to re- 
deem see supra § 108 

eons of parties see supra 

Existence of debt to be secured see 
Supra § 97. 

Financial condition of grantor see 
supra § 102. 

ey eee or surprise see supra 


Inadequacy of price see supra § 101. 
Intention of parties generally see 
supra § 96. 
Obligation and promise to pay debt 
see supra § 98 
Payment of taxes see supra § 107. 
Possession or management of prop- 
erty see supra §§ 104, 
Previous negotiations between parties 
see supra § 
Satisfaction or renewal of debt see 
supra § 99 
Subsequent dealings of parties see 
supra §§ 110 
21. Simon v. McCoy, 28 Cal. A. 523, 
Ths 406; 
22. Simon v. McCoy, supra. 
23. Cal—Holmes v. Warren, 145 
Cal. 7457. 4.8) P9545 
Ind.—Calahan v. Dunker, 51 Ind. 
A. 436, 99 NE 1021. 
Iowa.—Hall vy. Savill, 3 Greene 37, 
54 AmD 485. 
Minn.—Sloan vy. Becker, 31 Minn. 
414, 18 NW 143. 
Miss.—Littlewort v. Davis, 50 Miss. 


403, 
Mont.—Gregg v. Kommers, 22 
Mont, 510, 67 P 92, 


Tex.—Jackson v. Mumford, 74 Tex. 
104, 11 SW 1061; Angel v. Simmonds, 
7 ae tee (his Ae RR OG Shay Gye 

C.—Whitlow v. ‘Stimson, 14 B. 
(es B21, 11 WestLR 12. 

[a] Contract of sale.—On an is- 
sue whether a deed was an absolute 
conveyance or a mortgage, it is 
proper to admit in evidence a con- 
tract between the parties whereby 
the grantee agreed to sell the land to 
the grantor for a certain price be- 
fore a specified date. Holmes y. 
Warren, 145 Cal. 457, ,.78 P 954. 

[b] Copy of a lease.—On an issue 
whether a deed absolute on its face 
is a mortgage to secure performance 
of covenants in a lease, a copy of 
such lease is admissible. Angel v. 
SU OREE. ? Tex. Civ. A. 331, 26° .SW 
10. 

[c] Deed executed in blank.— 
Where a loan of money was con- 
tracted for, and a deed to secure the 
same executed in blank, and depos- 
ited in escrow, to be filled in with 
the name of the mortgagee and de- 
livered to him on payment of the 
loan, it was admissible in evidence, 
as bearing on the question whether 
the transfer was a mortgage or an 
absolute sale. Gregg v. Kommers, 
22. Nont. OLIN ate OZ. 

[d] Deeds to strangers.—W here 
it is alleged that plaintiff's intestate, 


agent with authority to make such oral agreement.*? 

[§ 118] b. Parol Evidence—(1) To Show a Mort- 
gage—(a) In General. Except in a few cases where 
the so-called ‘‘parol evidence’’ doctrine*? has been 


who made the deed in question, was 
aged, infirm, and mentally feeble at 
the time of its execution, and much 
embarrassed by debts, it is permis- 
sible to receive in evidence deeds 
given by him to various third per- 
sons, and relating to transactions in 
which defendant was not at all con- 
cerned, not indeed upon the issue 
whether the deed in controversy was 
or was not a mortgage, but upon the 
issue of the intestate’s mental ca- 
pacity, aS showing that he was in 
the habit of giving absolute deeds 
as security for debts. Jackson v. 
Jones, 74 Tex. 104, 11 SW 1061. 

{e] Entries in books by deceased 
grantee are admissible. Whitlow v. 
Stimson, 14 B. C. 321, 11 WestLR 12. 

{f] Resolution of board of direct- 
ors on matter of executing the deed, 
on its face purporting to authorize 
a trust deed, is properly excluded in 
an action brought by the corporation 
to have deed declared a mortgage, 
when it was not shown to have been 
known to grantee at time of transac- 
tion. Minneapolis: Holding Co. v. 
Landers - Morrison- Christenson Co... 
141 Minn. 127, 169 NW 534. 

24. Reilly v. Brown, 87 Mich. 163, 
49 NW 557; Jackson v. Jones, 74 Tex. 
104, 11 SW 1061; Kellner vy. Randle, 
(Tex. Civ. A.) 165 SW 509. 

[a] Mental capacity of grantor.— 
In an action to have a deed de- 
clared a mortgage, evidence as to 
the mental capacity of the grantor 
was relevant to show the relations 
of the parties and the nature of the 


transaction. Reilly v. Brown, 87 
Mich. 163, 49 NW 557. 
25. Kellner v. Randle, (Tex. Civ. 


A.) 165 SW 509. 

26. Bundy v. Bowman, 72 Ind. A. 
367, 125 NE 781. 

277. See generally Evidence § 157 


et ted Witnesses [40 Cyc 2192 et 
seq]. 
28. Knapp v.: Bailey, 79 Me. 195, 


9 A 122, 1 AmSR-295. 

29. Gruber v. Baker, 20 Nev. 453, 
23 P 858, 9 LRA. 302. 

sO. Miller v. Yturria, 69 Tex. 549, 
7 SW 206. 

31. City Nat. Bank v. Fain, 110 
Okl. 218, 237 P 448. 

32. See Evidence §§ 1380-1729; 
and Rose v. Hickey, 3 Ont. A. 309, 
315 (holding that oral evidence was 
inadmissible to show that a deed 
absolute in form was intended to 
operate as a mortgage only; and cit- 
ing Hill v. Wilson, L. R. 8 Ch. 888 
as follows: “Where a decree had been 
made upon such evidence tending to 
shew that a written document did 
not mean what it said, the Lords 
Justices in reversing the decree re- 
mark, that even if such evidence be 
legally admissible for any purpose, 
the interests of mankind impéra- 
tively require that unless. corrobo- 
rated it should be wholly disre- 
garded’). 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§ 118) 


invoked and adhered to,3* with a relaxation of that 
doctrine only in the case of a well settled exception 
thereto,’ as where fraud, mistake, 
or ambiguity in the instrument®® is involved, and 
except when and to the extent that it is otherwise 


33. See cases passim this section, 

34. See Evidence §§ 1530-1722. 

35. See California, Kentucky, and 
New York “compare” cases infra 
note 39. And see generally Evidence 
§§ 1617-1639. 

[a] In North Carolina parol testi- 
mony that a deed absolute on its 
face is a mortgage can only be acted 
on when there has been a mistake 
or fraud in making the written con- 
veyance different from the original 
contract. Chilton v. Smith, 180 N. C. 
472, 105 SE 1; Williamson v. Rabon, 
177 N. C. 302, 98 SE 830; Sandlin v. 
Kearney, 154 N. C. 596, 70 SE 942; 
Sprague v. Bond, 115 N. C. 530, 20 SH 
709; McLaurin v. Wright, 37 N. C. 
oes Kimborough v. Smith, 17 N. C. 
558. 

36. See New York “compare” case 
infra note 39. And see generally 
Evidence §§ 1592-1599. 

37. See statutory provisions; 
cases infra this note. 

{a] In Georgia (1) under statute 
a deed in form may be shown by 
parol evidence to have been made 
to secure a debt where the maker 
remains in possession, but where 
there is no fraud in procurement of 
the deed and possession is surren- 
dered, it is not competent to show by 
parol that a deed absolute on its face 
was to secure a debt. New England 
Mortg. Security Co. v. Tarver, 60 
Fed. 660, 9 CCA 190; Southern R. Co. 
v. Williams, 160 Ga. 541, 128 SE 681; 
King v. Herrington, 158 Ga, 148, 122 
SE 879; Sharpe v. Collins, 154 Ga. 
761, 115 SE 491; Paulk v. Dorminey, 
154 Ga. 785, 115 SE 488; Hand v. 
Matthews, 153 Ga. 75, 111 SE 408; 
Copelin v. Williams, 152 Ga. 692, 
111 SE 186; Berry v. Royal, 152 Ga. 


and 


425, 110 SE 167; Blankenship  v. 
Cochran, 151 Ga. 581, 107 SE 770; 
Daniel vy. Charping, 151 Ga. 34, 105 


SE 465; Brown v. Carmichael, 149 
Ga. 548, 101 SE 124; Wilkes v. Car- 
ter, 149 Ga. 240. 99 SE 860; McNair 
v. Brown, 147 Ga. 161, 93 SH 289; 
Berry v. Williams, 141 Ga. 642, 81 
SE 881; Lowe v. Findley, 141 Ga. 
380, 81 SE 230; Mercer v. Morgan, 
136 Ga. 632, 71 SE 1075; Bashinski v. 
Swint, 133 Ga. 38, 65-SE 152; Spencer 
v. Schuman, 132 Ga, 515, 64 SE 466; 
Askew v. Thompson, 129 Ga. 325, 58 
SE 854; Hester v. Gairdner, 128 Ga. 
531, 58 SE 165; Mitchell v. Fulling- 
ton, 83 Ga. 301, 9 SE 1083; Carter v. 
Hallahan, 61 Ga. 314; Dykes v. Por- 
ter, 31 Ga. A. 86, 119 SE 455; Farm- 
ers’ Supply Co. v. Smith, 23 Ga. A. 
161, 97 SE 864. See Jenkins v. Lane, 
154 Ga, 454, 115 SE 126 (holding that 
statute as to proving absolute deed 
a mortgage is inapplicable to proof 
of implied trusts). Compare Bailey 
v. Turner, 150 Ga. 823, 105 SE 471 
(holding that, where plaintiff con- 
veyed land to defendant’s. testator 
as security, and assigned the bonds 
for reconveyance, as security, to a 
bank of which defendant was cashier, 
and agreed that .defendant should 
collect the rents and apply them on 
the debts, parol agreements that, in 
order to obviate the difficulty of 
making titles to prospective  pur- 
chasers, suits should be brought on 
the secured notes and the land sold 
and purchased by defendant, and that 
the title should still be held as se- 
curity, and the old arrangement as to 
rents continued in force, although 
concerning lands, were not  unen- 
forceable); Wiggs v. Hendricks, 147 
Ga. 444, 94 SE 556 (holding that, 
where grantee alleged that a war- 
ranty deed given her signed was by 
the grantor as executor, parol evi- 
dence was admissible to show that 
deed was given to secure an indebted- 
ness already existing and also to 
secure future advances, the executor 
having had full power under the will 
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or oppression,°®® 


to enter into such a transaction). 
(2) Before the passage of this act, 
the rule was otherwise. Hopkins v. 
Watts, 27 Ga. 490; Greer v. Caldwell, 
14 Ga, 207, 58 AmD 553. 

{[b] In Louisiana (1) in the ab- 
sence of allegations of fraud or mis- 
take, no other evidence is admissible 
to establish the simulation of a sale 
of immovables between the parties to 
the act of sale, that is, to convert an 
absolute sale into a mortgage, than a 
counterletter or other evidence in 
writing equivalent to a counterletter. 
Tonglet v. Chopin, 155 La. 752, 99 S 
587; Harang v. Ragan, 134 La. 201, 
63 S 875; Breaux v. Royer, 129 La. 
894, 57 S 164, 38 LRANS 982; Hames 
v. Woodson, 120 La. 1031, 46 S 13; 
Franklin v. Sewall, 110 La. 292, 34 


S 448; Mulhaupt v. Youree, 35 La. 
Ann. 1052; Janney v. Ober, 28 La. 
Ann, 281; West v. Hickman, 14 La. 


Ann. 610; Theurer v. Schmidt, 10 La. 
Ann, 125; Ranaldson v. Hamilton, 5 
La. Ann. 203; Dabadie v. Poydras, 
3 La. Ann. 153. (2) The answers of 
defendant to the interrogatories on 
facts and articles have all the effect 
of a counterletter. Barnes v. Barnes, 
165 Ta, “OSienI9nsS 71 eoarange vy. 
Ragan, 134 La. 201, 63 S 875; Mas- 
krey v. Johnson, 122 La. 791, 48 S 
266; Crozier v. Ragan, 38 La. Ann. 
154; Newman v. Shelly, 36 La. Ann. 
100. (8) This rule applies only as 
between the’ original parties, and a 
creditor of one who has made a 
simulated sale of his land has a right 
to prove the simulation by parol evi- 
dence, and is not restricted to a 
counterletter or its equivalent as a 
means of proof. Frost v. Bebout, 14 
La. 104; Testart v.. Belot, 31 La. 
Ann. 795; Ford’s. Succ., <2, la.’ A. 
(Orleans) 211. (4) Forced heirs are 
in the position of third persons and 
when the foreed heirs transfer the 
real property they inherit from their 
father, the transferees as their as- 
signs have the right to show that 
acts of sale and resale were merely 
intended as a mortgage, and not a 


sale. Ford v. Parsons, 142 La. 1093, 
78 S 128. 
{[c] In Mississippi (1) by statute, 


parol evidence is admissible to con- 
vert an. absolute deed into a 
gage only where the grantor has not 
parted with the possession of the 
property; if possession has been 
transferred to the grantee, such evi- 
dence cannot be received. Bolin v. 
Wilkes, 249 Fed. 705, 161 CCA 615; 


Allison  v. Burnham, 136 Miss. 13, 
100 S 518; McGehee v. Weeks, 112 
Miss. 483, 73 S 287; Schwartz v. 


Lieber, 32 S 954; Culp v. Wooten, 79 
Miss. 503, 31 S 1; Fultz v. Peterson, 
78 Miss. 128, 28 S 829; Heirmann vy. 
Stricklin, 60 Miss. 234. See Allison 
v. Burnham, 136 Miss. 13, 100 S 518 
(where the facts did not appear to 
show that possession had been re- 
tained by the grantor, but where it 
was held [cit Fultz v. Peterson, su- 
pra] that parol evidence is admis- 
sible to show that be absolute deed 
was intended as mortgage); 
Schwartz v. Lieber, 19 Miss. 257, 
S 649 (a bill in equity to have a deed, 
absolute on its face, adjudged a 
mortgage, which charges that it was 
intended by the parties to be a 
mortgage, is not demurrable on the 
ground that it does not charge that 
the maker of the deed retained pos- 
session). (2) Before the passage of 
the statute, it was otherwise. Free- 
man vy. Wilson, 51 Miss. 329; Anding 
v. Davis, 38 Miss. 574, 77 AmD 658; 
Blake v. Morrisson, 33 Miss. 123; 
Vasser v. Vasser, 23 Miss. 378; Wat- 
son y. Dickens, 20 Miss. 608; Craft v. 
Bullard, Sm. & M. Ch. 366. 

{d] In Pennsylvania (1) under a 
prohibitory statute, parol evidence is 
not admissible to convert an absolute 


mort-. 
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provided by statute,*? the weight of eens is to 
the effect that parol evidence is admissible, not for 
the purpose of contradicting or varying the terms 
of a deed absolute and unconditional on its face 
in violation of the ‘‘ 


parol evidence’’ doctrine,®® but 


deed into a mortgage, unless it is 
with regard to deeds made before the 
passage of the act, the law not be- 
ing retrospective. O’Donnell v. Van- 


dersaal, 213 Pa. 551, 63 A 60 [aff 36 
PittsbLegJNS 82]; McDonald _ v. 
Sturtevant, 195 Pa. 648, 46 A 142; 


Gaines v. Brockerhoff, 136 Pa. 175, 
19 A 958; Molly v. Ulrich, 133 Pa. 
41, 19 A 305; Sankey v. Hawley, 118 
Pa. 30,.138 A 208; Hartley’s App., 103 
Pa. 23; Whelen v. Whelen, 11 Pa. 
Dist. 14; Selby’s. Est., 7 Pa: Dist. 171, 
20 Pa, Co. 634; Rathfon v. Specht, 18 
Pa. Co. 19; Eley v. Eley, 10 Kulp 
545; Sprague v. Johnson, 31 Pittsb 
LegJNS 59. (2) Before the passage 
of this act, the rule was otherwise. 
Wallace v. Smith, 155 Pa. 78, 25 A 
807, 35 AmSR 868; Reeder v. Trul- 
linger; (1b Bw iPakl 287, 224% cA. e 1104; 
Fisher v. Witham, 132 Pa. 488, 19 A 
276; Pearson v. Sharp, 115- Pa. 254, 
7; A 38; Lance’s App., 112 Pa. 456, 

4A 375; Mellon v. Lemmon, Tina 
56, 2 A 56; Null v. Fries, 110. Pa. 
, 1 A 551; Hartley’s App., 103 Pa. 
Huoncker v. Merkey, 102 Pa. 
Nicolls v. McDonald, 101 Pa. 
514; Umbenhower v. Miller, 101 Pa. 
71; Stewart’s App., 98 Pa. 377; Frick’s 
App., 87 Pa. 327; Plumer v. Guthrie, 
76 Pa. 441; Sweetzer’s App., 71 Pa. 
264; Maffitt v. Rynd, 69 Pa. 380; 
McClurkan v. Thompson, 69 Pa. 305; 
Houser v. Lamont, 55 Pa. 311, 93 
AmD 755; Guthrie v. Kahle, 46 Pa. 
331; Rhines v. Baird, 41 Pa. 256; 
Todd v. Campbell, 32 Pa. 250; Reiten- 
baugh v. Ludwick, 31 Pa. 131; Horn 
v. Pattison, 1 Grant 304; Kunkle v. 
Wolfersberger, 6 Watts 126; Hiester 
v. Maderia, 3 Watts & S. 384; Hack- 
er’s Est., 5 Pa. Co. 586. 

[e] A statute providing that no 
parol trust concerning land can be 
created except such as result by im- 
plication of law does not prevent the 
introduction of parol evidence. 
Glass v. Hieronymus, 125 Ala. 140, 
28 S 71, 82 AmSR 225; Brown v. 
Follette, 155 Ind. 316, 58 NE 197. 

[f{] Express trust statute.—The. 
statute, prohibiting parol evidence to 
establish an express trust, does not 
prevent parol proof that a convey- 
ance, absolute in form, was intended 
to be a mortgage in such sense that 
the party claiming an equitable title 
may redeem from the holder of the 
legal title in equity, and this rule 
applies also to one requiring the le- 
gal title from a third person, under 
an agreement with another who un- 
dertakes to pay the purchase price, 
and for whom the purchase money 
is advanced by way of a loan. 
Salinger v. McAllister, 165 Iowa 508, 
146 NW 8. To same effect Jones v. 
Gillet, 142 Iowa 506, 118 NW 314, 
121 NW 5; McElroy v. Allfree, 131 
Iowa 112, 108 NW 116, 117 AmSR 412. 

38. U. S—Brick v. Brick, 98 U. S. 
514, 25 L. ed. 256; Peugh v. Davis, 96 
Wet Srass2es 24 Tt ed. 775; Bolin v. 
Wilkes, 249 Fed. 705, 161 CCA 615. 

Ala.—Thomas vy. Livingston, 147 
Ala. 200, 40 S 504. . 

Ark.—Reynolds v. Blanks, 78 Ark. 
527, 94 SW 694. 

Cal.—Couts v. Winston, 153 Cal. 
686, 96 P 357. 

Colo. Blackstock v. Robertson, 42 
Colo. 472, 94 P 33 

Conn. —Reading . Weston, 8 Conn. 
Pia 2OreA RED olf 

Fla.—State First Nat. Bank v. 
Ashmead, 23 Fla. 379, 2 S 657. 665. 

Ga.—McNair v. Brown, 147 Ga. 
161, 93 SE 289; Askew v. Thompson, 
129 Ga. 325, 58 SE 854, 

Ill.—Northern Assur. Co. v. Chi- 
cago Mut. Bldg., ete., Assoc., 198 Ill. 
ve ee NE 979; Bearss vy. Ford, 108 

lowa.—Laub v. Romans, 131 Iowa 
427, 105 NW 102; Trucks v. Linds 
18 Lowa 504. gsgy- 
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for the purpose of establishing facts and ¢ireum- | the rules of equity inseparably attach the character- 


stances independent of the deed itself, and to which 


facts and circumstances in connection with the deed 


Me.—Hurd v. Chase, 100 Me. 561, 
62 A 660. 

Mad.—Pickett v. Wadlow, 94 Md. 
564, 51 A 423; Booth v. Robinson, 55 
Mad. 419. 

Mass.—Campbell v. Dearborn, 109 
Mass. 130, 12 AmR 671. : 

Minn.—Madigan v. Mead, 31 Minn. 
94, 16 NW 539. 

Mo.—Stumpe v. Kopp, 201 Mo. 412, 
99 SW 1073. 

N. Y.—Horn v. Keteltas, 46 N. Y. 
605, 42 HowPr 138; Sturtevant v. 
Sturtevant, 20 N. Y. 39, 75 AmD 
at. 

N. C.—Streator v. Jones, 10 N. C. 
423. 

Or.—Grover v. Hawthorne Est., 62 
Or, 77, 114,.P)472,.121 P 808.0 

Philippine.—Villa v. Santiago, 38 
Philippine 157; Laureano v. Kilayco, 
34 Philippine 148; Cuyugan v. Santos, 
34 Fhilippine 100, 108 [quot Cy.c4. 


Tex.—Grier v. Casares, (Civ. A.) 
76 SW 4651. 
Utah.—Duerden v. Solomon, 33 


Utah 477, 94 P 980; Duerden vy. Solo- 
mon, 33 Utah 468. 94 P_ 978. 

W. Va.—Shields v. Simonton, 65 
Wi. ‘Via. 179; 63) SH. 1972; . Hursey! ov. 
Hursey, 56 W. Va. 148, 49 SE 367. 

Wis.—Smith v. Pfluger, 126 Wis. 
253, 105 NW 476, 110 AmSR_ 911, 2 
LRANS 783; Wolf v. Theresa Village 
Mut. F. Ins. Co., 115 Wis. 402, 91 
NW 1014; Hurlbert v. T. D. Kellogg 
Lumber, ete., Co.. 115 Wis. 225, 91 
NW 678; Jordan v. Warner, 107 Wis. 
539. 88 NW 946; Butler v. Butler, 
46 Wis. 430, 1 NW 70; Rogan v. 
Walker, 1 Wis. 527. 

[a] The rule which excludes 
parol testimony (1) to contradict or 
vary a written instrument has refer- 
ence to the language used by the 
parties, but does not forbid an in- 
quiry into the object of the parties in 
executing and receiving the instru- 
ment. Brick v, Brick, 98 U. S. 514, 25 
L. ed. 256. (2) The parol evidence 
rule does not exclude evidence of the 
previous agreement between the par- 
ties to show that a conveyance abso- 
lute in form was intended as a mort- 
gage, since the conveyance itself is 
not the contract, but is the perform- 
ance and consummation of a contract 
which may be proved. Bilbo v. Ball, 
194 Iowa 875, 188 NW 753. 

39. U. S.—Jackson v. Lawrence, 
147 UseS: 679, 6:tSCte 90d; 129" Toe ed. 


1024; Peugh v. Davis, 96 U. S.-: 332, 
24 L. ed. 775; Morgan v. Shinn, 15 
Wall. 105, 21 L. ed. 87; Babcock v. 


Wyman, 19 How. 289, 15 L. ed. 644; 
Russell v. Southard, 12 How. 139, 13 
L. ed. 927; Morris v. Nixon, 1 How. 
118, 11 L. ed. 69; Sprigg v. Mt. Pleas- 
ant Bank, 14 Pet. 201, 10 L. ed. 419; 
Conway v. Alexander, 7 Cranch 238, 
3 L. ed. 321; Mitchell v. Toole, 287 
Fed. 25; Hart v. Crane, 247 Fed. 260, 
159 OCCA 354; Arizona Copper Est. v. 
Watts, 237 Fed. 585, 150 CCA 467; 
Lewis v. Wells, 85 Fed. 896; New 
England Mortg. Security Co. v. Tar- 
ver, 60 Fed. 660, 9 CCA 190; Pioneer 
Gold Min. Co. v. Baker, 23 Fed. 258, 
10 Sawy. 539; Amory v. Lawrence, 
12. Cas. INo! 336; a4: Cliff!’'b23s'An- 
drews v. Hyde, 1 F. Cas. No. 377, 3 
ChHff. 516; Dow vy. Chamberlin, 7 F. 
Cas. No. 4,037, 5 McLean: 281; Jen- 
kins y. Eldredge, 13 F. Cas. No. 7,266 
3 Story 181; Taylor v. Luther, 23 F. 
Cas. No. 13,796, 2 Sumn. 228; Wyman 
v. Babcock, 380 F.! (Cas:) Now. 18,113) 
2 Curt. 386 [aff 19 How. 289, 15 L. 
ed. 644]. 

Ala.—Hooper v. Reed, 211 Ala. 451, 
100 S 875; Fowler vy. Haggins, 209 
Ala. 176, 95 S 816; Corley v. Vizard, 
203 Ala. 564, 84 S 299; Lewis v. 
Hickman, 200 Ala. 672, 77 S 46; 
Harrison v. Maury, 157 Ala. 227, 47 
S 724; Thornton v. Pinckard, 157 
Ala. 206, 47 S 289; Rodgers v. Burt, 
157 Ala. 91, 47 S 226; Johnson. v. 
Hattaway, 155 Ala. 516, 46 S 760; 


Smith v. Smith, 153 Ala. 504, 45 S 
168; Thomas v. Livingston, 147 Ala. 
200, 40 S 504; Shreve v. McGowin, 
143 Ala, 665, 42 S 94; Richter v. Noll, 
128 Ala. 198, 30 S 740; Reeves -v. 
Abercrombie, 108 Ala. 535, 19 S 41; 
Daniels v. Lowery, 92 Ala. 519, 8S 
352; Turner v. Wilkinson, 72 Ala. 
361; Parish vy. Gates, 29 Ala. 254; 
Chapman v. Hughes, 14 Ala. 218. 

Ariz.—Rees v. Rhodes, 3 Ariz. 235, 
73 P 446. 

Ark.—Bolden vy. Grayson, 167 Ark. 
180, 266 SW 975; La Cotts v. La 
Cotts, 109. Ark. 335, 159 SW 1111; 
Rushton v. MclIllvene, 88 Ark. 299, 
114 SW 709; Reynolds v. Blanks, 78 
Ark. 527, 94 SW 694; Hershey _v. 
Luce, 56 Ark. 320, 19 SW 963, 20 SW 
6; Harman v. May, 40 Ark. 146; 
Stryker v. Hershy, 38 Ark. 264; An- 
thony y. Anthony, 23 Ark. 479; Han- 
nah y. Carrington, 18 Ark. 85; Mc- 
Carron v. Cassidy, 18 Ark. 34; Jordan 


v.) Fenno,s:13 + Arks92593;2éScotti «iv. 
Henry, 13 Ark. 112; Blakemore v. 
Byrnside, 7 Ark. 505; Johnson v. 


Clark, 5 Ark. 321. 

Cal.—Todd v.. Todd, 164 Cal. 255, 
128 P 413; Couts v. Winston, 153 Cal. 
686, 96 BP 357; Anglo-Californian 
Bank v. Cerf, 147 Cal. 384, 81 P 
1077; Harp v. Harp, 136 Cal. 421, 69 


P 28; Vance v. ‘Anderson, 113 Cal. 
532, 45 P 816; Ahern v. McCarthy, 
107 Cal. 382, 40 P 482; Baker v. 


Fireman’s Fund Ins. -Co., 79 Cal. 34, 
21 P 357; Ross v. Brusie, 64 Cal. 245, 
30 P 811; Farmer vy. Grose, 42 Cal. 
169; Raynor v. Lyons, 37 Cal. 452; 
Jackson v. Lodge, 36 Cal. 28; Gay v. 
Hamilton, 33 Cal. 686; Hopper v. 
Jones, 29 Cal. 18; Cunningham v. 
Hawkins, 27 Cal. 603; Lodge v. Tur- 
man, 24 Cal. 885; Johnson v. Sher- 
man, 15 Cal. 287, 76 AmD 481; Pierce 
v. Robinson, 13 Cal. 116; Golden v. 
Bischer, #27, Gale A. 520k  f490 P A797. 
Compare Low v. Henry, 9 Cal. 538 
(holding that parol evidence is not 
admissible to show that a deed, ab- 
solute on its face, was intended as 
a mortgage, except in cases of fraud, 
accident, or mistake in the creation 
of the instrument itself); Lee v. 
Evans, 8 Cal. 424 (holding that, ex- 
cept in cases of fraud or mistake, it 
is no more competent to prove by 
parol that a conditional deed was in- 
tended as a mortgage than that a 


-mortgage was intended as a condi- 


tional deed). 

Colo.—Davis v. Pursel, 55 Colo, 
287, 134 P 107; Reitze v. Humphreys, 
53 Colo. 177, 125 P 518; Heron v. 
Weston, 44 Colo. 379, 100 P 1130; 
Blackstock v. Robertson, 42 Colo. 472, 
478, 94 P 336 [cit Cyc]; 'Townsend v. 
Peterson,’ 12. Colo. 491, :21°P 619; 
Hall-v. Linn, 8 Colo. 264, 5 P 641; 
Jefferson County Bank vy. Hummel, 11 
Colo. (Ali 337,258" P 1286: 

Conn.—Hartford-Connecticut Trust 
Co. v. Devine, 97 Conn. 193, 116 A 
239, 21 ALR 134; Anderson v. Colwell, 
93 Conn. 61, 104 A 242; Bacon vy. 
Brown, 19 Conn. 29; Brainerd v. 
Brainerd, 15 Conn. 575; Reading v. 
Weston, 8 Conn. 117, 20 AmD 97; 
Washburn v. Merrills, 1 Day 139, 2 
AmD 59. ‘ 

Del.—Walker v. Farmers’ Bank, 18 
Del. 258, 10 A 94, 14 A 819; Hall v. 
Livingston, 3 Del. Ch. 348. 

D. C.—Hayward v. Mayse, 1 App. 
133; Peugh v. Davis, 9 D: C. 14 [rev 
on other grounds 96 U.'‘S. 332, 24 

Connor, 59 Fla. 


L. ed. 7751]. i. 

Fla.—Connor  v. 
467, 52 S 727; De Bartlett v. De Wil- 
son, 52 Fla. 497, 42 S'189, 11 AnnCas 
311; Florida First Nat. Bank v. Ash- 
mead, 23 Fla. 379, 2 S 657, 665; 
Franklin v. Ayer, 22 Fla. 654; Walls 
v. Endel, 20 Fla. 86; Shear v. Robin- 
son, 18: Fla. 879; Lindsay v. Mat- 
thews, 17 Fla. 575; Chaires v. Brady, 
10 Fla. 133. 

Ida.—Woodmansee Est. v. Coving- 


istics and qualities of a mortgage;*® and this has 


ton, 39 Ida. 749, 230 P 41; Thompson 
Vv; ‘Burns, ¢25 ddan 725199 Pi spit: 
Kelley v. Leachman, 2 Ida. 1112, 29 
P 849. 

Ill.—Kulik v. Kapusta, 303 Ill. 208, 
135 NE 402; Kelly v. Lehmann, 297 
Ill. 33, 130 NE 375; Totten v. Totten, 
294 Ill. 70, 128 NE 295; Deadman v. 
Yantis, 230 Ill. 243, 82 NE 592, 120 
AmSR 291; Linkemann v. Knepper, 
226 Ill. 473, 80 NE 1009; Rankin y. 
Rankin, 216 Ill. 132,74 NE 763; 
Merriman y. Schmitt, 211 Ill. 263, 
71 NE 986; Northern Assur. Co. v. 
Chicago Mut. Bldg., etc., Assoc., 198 
Il. 474, 64 NE 979 [aff 98 Til. A. 
152]; Crane v. Chandler, 190 Ill. 584, 
60 NE 826; Trogdon vy. Trogdon, 164 
Ill. 144, 45 NE 575; German Ins. Co. 
v. Gibe, 162 Ill. 251, 44 NE 490; 
Moffett v. Hanner, 154 Ill. 649, 39 
NE 474; Fisher v. Green, 142 Ill. 80. 
31 NB 172; Whittemore y. Fisher. 132 
Ill, 243, 24 NE 636; Helm v. Boyd, 
124 Ill. 370, 16 NE 85; Workman v. 
Greening, 115 Ill. 477, 4 NE 385; 
Bearss v. Ford, 108 Ill. 16; Wright 
v. Gay, 101 Ill. 233; Hancock v. 
Harper, 86 Ill. 445; Knowles v. 
Knowles, 86 Ill. 1; Sharp v. Smither- 
man, 85 Ill. 153; Low v. Graff, 80 Ill. 
360; Smith v. Cremer, 71 Tl. 185; 
Ruckman_v. Alwood, 71 Til. 155; 
Klock v. Walter, 70 IN. 416; Lindauer 
v. Cummings, 57 Ill. 195; Reigard v. 
McNeil, 38 Ill. 400; Sutphen v. Cush- 
man, 35 Ill. 186; Shaver v. Woodward, 


28 Jill. 277; Tillson v. Moulton, 23 
Ill. 648; Miller v. Thomas, 14 Ill. 
428; Coates v. Woodworth, 13 Il. 


654; Hovey v. Holcomb, 11 Ill. 660; 
Ferguson v. Sutphen, 8 Ill. 547; Pur- 
viance v. Holt, 8 Ill. 394; Delahay v. 
McConnel, 5 Ill. 156; Bane v. Prit- 
chett, 223 IN. A. 617; Henry v. Britt, 
197 Ill. A. 167; Nicholson vy. Nichol- 
son Coal Co., 190 Ill. A. 607; Belinski 
v. National Brewing Co., 124 Ill. A. 
45; Aitna Ins. Co. v. Jacobson, 105 
Hil. A. 283; Johnson v. Prosperity 
Loan, etc., Assoc., 94 Ill. A. 260; 
Gillespie v. Hughes, 86 Ill. A. 202; 
Mann vy. Jobusch, 70 Ill. A. 440; Bern- 
hard v. Bruner, 65 Ill. A. 641. 
Ind.—Rooker v. Fidelity Trust Co., 
185 Ind.. 172, 109 NE 766; Brown v. 
Follette, 155 Ind. 316, 58 NE 197; 
Cox v. Ratcliffe, 105 Ind. 374, 5 NE 
5; Cravens v. Kitts, 64 Ind. 581; 
Caress v. Foster, 62 Ind. 145; Crane 
v. Buchanan, 29 Ind. 570; Zimmer- 
man_v. Marchland, 23 Ind. 474; Smith 
v. Parks, 22 Ind. 59; Wheeler v. 
Ruston, 19 Ind. 334; St. John y. Free- 
man, 1 Ind. 84; Hayworth: v. Worth- 
ington, 5 Blackf, 361, 35 AmD 126; 
Blair v. Bass, 4 Blackf. 539; Conwell 
v. Evill, 4 Blackf. 67; Aborn v. Bur- 
nett, 2 Blackf. 101; Calahan v. Dun- 
ker, 51 Ind. A. 436, 99 NE 1021; 
Beidelman _v. Koch, 42 Ind. A. 423, 
85 NE 977; Greenwood Bldg., ete., 
Assoc, v. Stanton, 28 Ind. A. 548, 63 
NE 574; Matchett v. Knisely, 27 Ind. 
A. 664, 62 NE 87; Loeb v. McAlister, 
Pann's A. 643, 41 NE 1061, 44 NE 
Ilowa.—Osborne v. Osborne, 196 
Iowa 871, 195 NW 586; Kaldenberg v. 
Boyd, 196 Iowa 133,°194 NW 211; 
King v. Cole, 188 Iowa 562, 176 NW 
299; Lavalleur v. Hahn, 152 Iowa 
649, 132 NW 877, 39 LRANS 24; 
Cold. v. Beh, 152 Iowa 368, 132 NW 
73; Mahaffy v. Faris, 144 Iowa 220, 
122 NW _ 934, 24 LRANS 840; Kin- 
kead v. Peet, 137 Iowa 692, 114 NW 
616; Krebs v. Lauser, 133 Iowa 241, 
110 NW 443; Laub v. Romans, 131 
Iowa 427, 105 NW 102; McElroy v. 
Allfree, 131 Iowa 112, 108 NW 116, 
117 AmSR 412; Foster v. Rice, 126 
Iowa 190, 101 NW 771; Bigler v. Jack, 
114 Iowa 667, 87 NW 700; Rogers v. 
Davis, 91 Iowa 730, 59 NW : 265; 
Beroud v. Lyons, 85 Iowa 482, 52 NW 
486; Ingalls v. Atwood, 53 Iowa 283, 
5 NW 160; Key v. McCleary, 25 Iowa 
191; Trucks v. Lindsey, 18 Iowa 504; 


’ For later cases, developments and changes in the law see cumulaitive Annotations, same title, page and note number, 
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been held to be the rule irrespective of whether | the grantor or the grantee seeks to have the deed 


Roberts v. McMahan, 4 Greene 34; 
Aall v. Savill, 3 Greene 37, 54 AmD 
£85. 

Kan.—Security Nat. Bank v. Mc- 
Cutchan, 111 Kan: 682, 208 P 636; 
Dyer v. Johnson, 109 Kan. 338, 198 
P 944; Hegwood v. Leeper, 100 Kan. 


oto 164. P1178, LI4 feit Cyc]; Saylor 


v. -Crooker, .89,.Kan. -51,..180 P 689; 
Farmers’, etc., Bank v. Kackley, 88 
Kan.’ 70, 12% P5389; Hubbard v. Che- 
ney, 76 Kan, 222, 91 P 793, 123 AmSR 
129; Martin v. Allen, 67 Kan. 758, 74 
P 249; Reeder v. Gorsuch, 55 Kan. 
553, 40 P 897; McDonald 'v. Kellogg, 


80% Kani. 1%0,52,,Py 50777) Bennett; v. 
Wolverton, 24 Kan. 284; McNamara 
v. Culver, 22. Kan. 661; Moore v. 


Wade, 8 Kan. 380; Barnes y. Crock- 
ett, 4 Kan. A: 777, 46 P.997. 

Ky.— Hargis v. Hargis, 20% Ky. 
366, 269 SW 297; Potter v. Baynes, 
186 Ky. 489, 217 SW 359; Sutton vy. 
Hardison, 186 Ky. 266, 216 SW. 609; 
Henderson vy. Adams, 182 Ky. 280, 
206 SW 461; Carr v. Morrison, 178 
Ky. 683, 199 SW 783; Turner v. New- 
berry, 166 Ky. 196, 198, 179 SW. 23 
[eit Cyc]; Vaughn v. Smith, 148 Ky. 
531, 146 SW 1094; Leibel v. Tandy, 
146 Ky. 101, 141 SW 1183; Brown v. 
Spradlin, 136 Ky. 703, 125 SW 150, 
Hobbs v. Rowland, 136 Ky. 197, 123 
SW 1185, LRA1916B 1; Graham v. 
Fischer, 110 SW _ 386; Fuson. vy. 
Chestnut, 109 SW 1192, 32 KyL 249; 
Crockett v. Waller, 96 SW 860, 29 
KyL 1155; Oberdorfer _v. White, 78 
Sw. 486, 25 KyL 1629; Davis v. East- 
ham, 81 Ky. 116; Green v. Ball, 4 
Bush 586; Lewis v. Robards, 3 T. B. 
Mon. 406; Snoddy v. Boles, 7. Kyl 
225, 18 Ky. Op. 607; Cline _v. Fallis, 


1 KyL. 325; Larkins. v:..Garnett,. 1 
Ky. Op. 364. See Castillo. v. Mc- 
Beath, 162 Ky. 382, 172. SW. 669 


(where it was said that Munford v. 
Green, 103 Ky. 140,44 SW. 419, 19 
KyL 1791, to the contrary, has been 
overruled). Compare. Crockett. v. 
Waller, 96 SW 860, 29 KyL 1155 
(holding that, in the absence of an 
allegation of fraud or mistake, parol 
evidence is inadmissible to show that 
a deed conveying absolute title was 
to operate as a mortgage). 
Me:—Norton v. Berry, 120 Me. 536, 
115 A 287; Hurd v. Chase, 100 Me. 
561, 62 A 660; Libby v. Clark, 88 
Me. 32, 33 A 657; Jameson v. Emer- 
son, 82 Me. 359, 19 A 831; Knapp v. 
Bailey, 79 Me. 195, 9 A 122, 1 AmSR 
295; Reed v. Reed, 75 Me. 264; Stinch- 
field v. Milliken, 71 Me. 567; Lewis 
v. Small, 71'.Me. 552; Rowell v. 
Jewett, 69 Me. 293; Bryant v. Crosby, 
36 Me. 562, 58 AmD 767; Whtney v. 
Batchelder, 32 Me. 313. Compare 
Ellis v. Higgins, 32 Me. 34 (holding 
that parol: evidence is not receivable 
to reduce a deed, absolute and unre- 
stricted on its face, to a mere mort- 
gage); Hale v. Jewell, 7 Me. 435, 22 
AmD 212 (holding that parol proof 


to show that a deed of conveyance, 


absolute on its face, was intended 
only as a security for money lent is 
not.admissible). 
Md.—Funk vy. Harshman, 110 Md. 
127, 72 A 665; Rosenstock v. Keyser, 
104 Md. 380, 65 A 37; Miller v. Miller, 
101 Md. 600, 61 :A 210; Pickett v. 
Wadlow, 94 Md. 564, 51 A 423; Booth 
v. Robinson, 55 Md. 419; Baugher v. 
Merryman, 32 Md. 185. 
, Mass.—Sears v. Gilman, 199 Mass. 
884, 85 NE 466; Jennings v. Dem- 
mon, 194 Mass. 108, 80 NE 471; 
Alexander v. Grover, 190 Mass. 462, 
77 NE 487; Cullen v. Carey, 146 
Mass. 50, 15 NE 131; Hassam v. Bar- 


-rett, 115 Mass. 256; Campbell v. 
Dearborn, 109 Mass, 130, 12 AmR 
671. Compare Waite v. Dimick, 10 


Allen 364 (holding that parol evi- 
dence is inadmissible to show that 
a conveyance, absolute in form, was 
intended by both parties as security 
for a loan). 

-Mich.—Samuels..v. Detroit Trust 
Co., 223. Mich. 661, 194 NW. 517; 
Gervickes v. Royal Exch. Assur. Co., 
222 Mich. 108, 192 NW 654; Mintz v. 
Soule, 182 Mich. 564, 148 NW. 769, 
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LRA1916B 15; Olney v. Brown, 163 
Mich, 125, 128 NW 241; Schmidt v. 


Barclay, 161 Mich. 1, 
20 AnnCas 1194; Flynn v. Holmes, 
145 Mich. 606, 108 NW _ 685, 11 
LRANS 209; McArthur v. Robinson, 
104 Mich. 540, 62 NW 713; Reilly v. 
Brown, 87 Mich. 163, 49 NW _ 557; 
McMillan vy. Bissell, 63 Mich. 66, 29 
NW 737; Emerson v. Atwater, 7 
Mich. 12; Fuller v. Parrish, 3 Mich. 
re Wadsworth vy. Loranger, Harr. 


125 NW_ 729, 


Minn.—Berkner v. Ekman, 153 
Minn. 277, 190 NW 259; Young v. 
Baker, 128 Minn. 398, 151 NW 132; 


Stitt v. Rat Portage Lumber Co., 96 
Minn. 27, 104 NW 561; Backus v. 
Burke, 63 Minn. 272, 65 NW 459; 
Meighen v. King, 31 Minn. 115, 16 
NW 702; Madigan y. Mead, 31 Minn. 
94, 16 NW 539; Phoenix y. Gardner, 
13 Minn. 430; Belote v. Morrison, 8 


Mo.—Smith v. Dickerson, 199 SW 
956; Brightwell v. McAfee, 249 Mo. 
562, 155 SW 820; Stumpe v. Kopp, 201 
Mo. 412, 99 SW 1073; Reilly v. Cullen, 
159 Mo. 322, 60 SW 126; Johnson v. 
Huston, 17 Mo. 58; Brant v. Robert- 
son, 16 Mo. 129; Commerce Trust Co. 
v. Foulds, (A.) 273 SW. 229; Whelan 
y. Tobener, 71 Mo. A. 361; Zittlosen 
Tent Co. v. Exchange Bank, 57 Mo. 
A, 19; Quirk y..Turner, 26. Mo.,,,A, 
29; Spalding v. Taylor, 1 Mo. A. 34. 

Mont.—Nolan v. Benninghoff, 64 


Minn. 87, 


Mont. 68, 208 P 905; Gregg v. Kom- 


mers, 22 Mont. 511, 57 P 92. 

Nebr.—Faulkner  v. Powell, 72 
Nebr. 474, 100 NW 9387; Dickson vy. 
Stewart, 71 Nebr. 424, 98 NW 1085, 
115 AmSR 596; Tannyhill v. Pepperl, 
7.0 Nebr. 31, 96 NW ‘1005; Morrow y. 
Jones, 41 Nebr. 867, 60 NW. 369; 
Tower v. Fetz, 26 Nebr. 706, 42 NW 
884, 18. AmSR 795; Fahay v. State 
peas 1 Nebr. (Unoff.) 89, 95 NW 
505. 


Nev.—Saunders v. Stewart, 7 Nev. 
age? Bingham v. Thompson, 4 Nev. 


N. J.—Papsco v. Novak, 1238 A 926 
[aff. 94. N.,.J... Eq. .642, 121A 518]; 
Wilbur v. Jones, 80 N. J. Eq. 520, 86 
A 769; Vanderhoven v. Romaine, 56 
N. J. Eq. 1, 39 A 129; Winters y. Earl, 
52 Ninds. HG. O2h028. Aylos Phillips ws 
Hulsizer, 20 N. J. Ea. 308; Condit v. 
Tichenor, 19 N. J. Ea. 43; Vandegrift 
v. Herbert, 18 N. J. Ha. 466. 

N. M.—Alexander v. Cleland, 13 
N. M. 524, 86 P 425; King v. War- 
rington, 2,.N. M. 318. 

N..Y:—Reich_v., Cochran,.213 .N. Y. 
416, 107 NE 1029, 214 N. Y. 629 mem, 
108 NE 1106 mem; Bork vy. Martin, 
132 N. Y. 280, 80 NE 584, 28 AmSR 
570; Ensign vy. Ensign, 120 N. Y. 
655, 24 NE 942; Marvin v. Prentice, 
94 N. Y. 295; Odell v. Montross, 68 
N. Y. 499; Meehan v. Forrester, 52 
Nig Ye ed RACAL o NoscCaltsaoalaNe ; 
251;, Fiedler. v., Darrin, 50,.NzY.,437; 
Stoddard: v. .Whiting, 46. N. Y. 627; 
Horn. v.. Keteltas, 46 N.. Y. 605, 42 
HowPr 1388; Ryan v. Dox, 34 N.Y. 
307, 90, AmD 696; Sturtevant. v. 
Sturtevant, 20 N, Y. 39,.75 AmD 3871; 
Despard vy. Walbridge, 15 N.Y. 374; 
Hodges v. Tennessee Mar., etc., Ins. 
Co., 8 N. Y. 416; Van Dusen v. Wor- 
rell, 4 Abb. Dec. 473,-3 Keyes 311, 
1 Transcr, A. 224, 5 AbbPrNS 286, 
36 HowPr 286; Belle Ayre Conserva- 
tion Co. v.. State; 214 App. Div. 127, 
211 NYS 641; Traders’. Nat. Bank. v: 
Laskin, 207 App. Div. 18, 201 NYS 
728 [rev on other grounds 238 N. Y. 
535, 144 NE 784]; Palmer vy. Rotary 
Realty Co.,. 193 App. Div. 887, 182 
NYS 941 [aff.109 Mise. 431,178 NYS 
813]; Matter of Mechanics’ Bank, 156 
App. Div. 348, 141 NYS 473 [rev 
order 79 Misc. 131, 140 NYS 608 (aff 
209. N.. ¥. 526 mem,.102 NE 1106 
mem)]; Braun’ vy. Vollmer, 89 App. 
Div. 443.) 285570N Y Sos 81950 eMatterStof 
Holmes, 79 App. Div. 264, 79 NYS 
592 [aff 176 N. Y. 603 mem, 68 NE 
1118 mem]; Farmers’, etc.,, Bank v. 
Smith, 61 App. Div. 315, 70 NYS 
536; Spencer v. Richmond, 46 App. 
Div, 481, 61 NYS 397; Mooney v. 


Byrne, 1 App. Div. 316, 37 NYS 388: 
Bowery Sav. Bank v. Belt, 66 Hun 
57, 20 NYS 746; Tibbs v. Morris, 44 
Barb. 138; Cook v. Haton, 16 Barb. 
439; Taylor v. Baldwin, 10 Barb. 582 
[aff 10 Barb. 626]; Sidway v. Sid- 
way, 4 Silv. Sup. 124, 7 NYS 421; 
Richardson vy. Beaber, 62 Misc. 542, 
115 NYS 821; Hoschke v. Hoschke, 
42 Misc. 125, 85 NYS 1006; Ricketts 
v. Wilson, 6 NYSt 508; Swart vy. 
Service, 21 Wend. 36, 34 AmD 211; 
Walton v. Cronly, 14 Wend. 63: Clark 
vy. Henry, 2. Cow. 324; Van Buren v. 
Olmstead, 5 Paige 8; Whittick v. 
Ikane, 1 Paige 202; Slee v. Manhattan 
Co., 1 Paige 48; Strong v. Stewart, 
4 Johns. Ch. 167; Dey vy. Dunham, 2 
Johns. Ch. 182 [rev on other grounds 
15. Johns. 555}; Marks vy. Pell, 1 
Johns. Ch. 594; McIntire v. Humph- 
reys, Hoffm. 30. Compare Nevius v. 
Nevius, 117 App. Div. 236, 101 NYS 
1091 (holding that, where plaintiff 
conveyed, by an instrument absolute 
on its face, his interest as devisee 
and legatee under his parents’ wills 
to his brother, reciting his indebt- 
ness, which-he was “desirous of pay- 
ing,” parol evidence was inadmissible 
to show that the conveyance was in- 
tended as a mortgage, since there 
was no ambiguity in the instrument), 

N. D.—Grebe v. Swords, 28 N. D. 
330, 149 NW 126; Smith v. Hoff. 23 


N. D. 37, 185 NW 772, AnnCasi 

1072; Miller vy. Smith, 20 ND. om 
126 NW 499; Omlie Vv. O’Toole, 16 
N.S D..126, 112) NW. 67lex Wells v2 
Geyer, 12 N. D, 316, 96 NW 289: 
Forester v. Van Auken, 12 N. D175. 
96 NW 301; Devore v. Woodruff, 1 


Bem Le e NW 701. 
—SlutzZ v. Desenberg, 28 i 
St. 371; Mathews v. liesaate: 24 ee 
St. 615; Stall vy. Cincinnati, 16 Oh. 
St. 169; Toledo First Nat. Bank v. 
Central Chandelier Co., 17 Oh. Gir. 
Ct.. 443, 9 Oh. Cir. Dec. 807. 
Okl.—Haynes v. Rosenfield, 99 Okl. 


'158, 225 P 975; Kinch v. Pierson, 97 


OKl. 109, 223 P 144; Wage v. Herbert, 
19 OKI. 525, 92 P 250. [aff 215° U.S: 
546, 30 SCt 218, 54 Li: ed; 3217: 
Yingling v. Redwine, 12 Okl. 64, 69 
P 810; Balduff v. Griswold, 9 Ok1. 
438, 60 PB 223; Weiseham v. Hocker, 
7 Okl. 250, 54 P 464; Stith v: Peck- 
ham, 4 Okl. 254, 46 P 664. ' 
Or.—Young v. Evans, 104 Or. 619, 
208 P 741; Mays vy. Robert Mays Est. 
Co., 93 Or. 502, 174 P 716, 183 P 7512 
Gress vy. Wessinger, 88 Or. 625, 172 
P 495; Niehaus v. Shetter,78! Ori 
447, 153 P 486; Grover v. Hawthorne 
Hst., 62 Or. 77, 114 P 472, 121 P 808; 
Harmon y. Grants Pass Banking, 
etc., Co., 60 Or. 69; 118 P 188; Bickel 
v. Wessinger, 58 Or,/ 98, 113 P 34: 
Elliott v.. Bozorth, 52 Or. 391, 97 P 
632; Eldriedge v. Hoefer, 52 Or. 241, 
93 P 246, 94 P 568, 96 P 1105; Hall v. 
O’Connell, 52 Or. 164, 95 P 717, 96 P 
1070; Kramer v. Wilson, 49 Or. 333, 
90 P 183; Lovejoy v. Chapman, 28 Or. 
o71, 32 P 687; Marshall v. Williams, 
21 Or. 268, 28 P 137; Swegle v. Belle, 
20 Or, 328,25 P 633; Stephens: vy; 
Allen, 11 Or, 188, 3 P 168. 
Pa.—Logue’s App., 104 Pa. 136. 
Philippine.—Feliciano yv. Limjuco, 
41. Philippine 147; Cuyugan v. Santos, 
39 Philippine 970; Laureano v. Kilay- 
co, 384 Philippine 148; Cayugan v. 
Santos, 34 Philippine 100. 
R.. I.—Bevan v. Brooks, 115'A 928. 
S. C.—Jeffcoat v. Wingard, 110 
S.C. 482, 96 SE 908; Leland v. Mor- 
rison, 92 S. C. 501, 75 SE 889, AnnCas 


‘1914B 349; Surasky v. Weintraub, 90 


S: C,522,.73 SE 1029; ‘Welborn iv. 
Dixon, 70 S. C. 108, 49 SE 232; Lewie 
vi Hallman, 53 S. C. 18,30 SE 601; . 
Boozer v. Teague, 27S. C. 348) 3 SH 
551; Nesbitt v. Cavender, 27 S. C.°1, 
2 SE 702; Brownlee v. Martin, 21 S.C. 
392; Walker v. Walker, 17 S. C. 329: 
Arnold v. Mattison, 24 S. C. Hq. 153. 
S..D.—Krug v. Kautz, 21S. D.°461, 
113 NW 623. : 
Tenn.—Leech v, Hillsman, 8 Lea 


747; Tuberville v. Gibson, 5 Heisk. 
565; Ruggles v. Williams, 1 Head 
141; Guinn v. Locke, 1 Head 110; 


352 [41 C.J] 


declared a mortgage.‘ 


unnecessary, is admissible.** 


Jones v. Jones, 1 Head 105; Yar- 
brough v. Newell, 10 Yerg. 376; Lane 
v. Dickerson, 10 Yerg. 373; Hickman 
v. Cantrell, 9 Yerg. 172, 30 AmD 396; 
Hammonds v. Hopkins, 3 Yerg. 525; 
Overton v. Bigelow, 3 Yerg. 513. 

Tex.—White v. Harris, 85 Tex. 42, 
19 SW 1077; McLean v. Ellis, 79 Tex. 
398, 15 SW 394; Brewster v. Davis, 
56 Tex. 478; Hudson v. Wilkinson, 45 
Tex. 444; Gibbs v. Penny, 48 Tex. 
560; Mann v. Falcon, 25 Tex. 271: 
Hannay v. Thompson, 14 Tex. 142; 
Mead v. Randolph, 8 Tex. 191; Car- 
ter v. Carter, 5 Tex. 93; Stamper v. 
Johnson, 3 Tex. 1; Mann v. Wright, 
(Cine A) 2690S We, 222% “Shelp! v. 
Decker, (Civ. A.) 262 SW 807: Silli- 
man v. Oliver, (Civ. A.) 233 SW 867; 
Mercer v. McMurry, (Civ. A.) 229 SW 
699; Morrow v. Gorter, (Civ. A.) 217 
SW 164; Browning v. Currie, (Civ. 
A.) 140 SW 479; Nagle v. Simmank, 
54.) Tex. Civ. “Az 432, 116° SW 862; 
Hall v. Jennings, (Civ. A.) 104 SW 
489; Musick v. O’Brien, (Civ. A.) 
102 SW 458; Stafford v. Stafford, 29 
Tex. Civ. A. 73, 71 SW 984; Lehman 
v. Chatham Mach. Co., 28 Tex. Civ. 
A. 228, 66 SW 796; Harrington v. 
Claflin, 28 Tex. Civ. A. 100, 66 SW 
898; Masterson v. Burnett, 27 Tex. 
Civ. A. 370, 66 SW 90; Wiggins v. 
Wiggins, 16 Tex. Civ. A. 335, 40 SW 
643; Williams v. Chambers, etc., Co., 
Ltd., (Civ. A.) 26 SW 270; Hexter v. 
ae 6 Tex. Civ. ‘A. 580; 25 SW 

Utah.—Duerden v. Solomon, 33 
Utah 477, 94 P 980; Duerden v. Solo- 
mon, 33 Utah 468, 94 P 978. 

Vt.—Earle v. Blanchard, 85 Vt. 288, 
81 A 913; Crosby v. Leavitt, 50 Vt. 
239; Hills v. Loomis, 42 Vt. 562; 
Rich v. Doane, 35 Vt. 125; Conner v. 
Chase, 15 Vt. 764; Wright v. Bates, 
13 Vt. 341. 

Va.—Eggleston v. Eggleston, 127 
Va. 334, 103 SE 6038; Batchelder v. 
Randolph, 112 Va. 296, 71 SBE 533; 
Bachrach v. Bachrach, 111 Va. 232, 
68 SE 985; Holladay v. Willis, 101 
Va. 274, 438 SE 616; Tuggle v. Berke- 
ley, 101 Va. 83, 48 SE 199; Edwards 
v. Wall, 79 Va. 321; Snavely v. Pickle, 


29 (Gratt. '(70' Va.) “27; Phelps ‘v. 
Seely, 22 Gratt. (63 Va.) 573; Ran- 
sone v. Frayser, 10 Leigh (37 Va.) 


592; Ross v. Norvell, 1 Wash. (1 Va.) 
14,)1 AmD: 422. 

Wash.—Ritzville First Nat. Bank 
vy. Watkins, 130 Wash. 645, 228 P 8387; 
Jacobson v. Chee Lumber Co., 128 
Wash. 436, 223 P 12; Manahan v. 
Aumiller, 110 Wash. 673, 188 P 789; 
EK. I. Du Pont de Nemours Powder 
Co. v. Pederson, 108 Wash. 335, 184 
P 316; Bradbury v. Nethercutt, 95 
Wash. 670, 164 P 194; Union Mach., 
etc., Co. v. Darnell, 89 Wash. 226, 
154 P 183; Dempsey v. Dempsey, 61 
Wash. 632, 112 P 755; Clambey v. 
Copland, 52 Wash. 580, 100 P 1031; 
Borrow v. Borrow, 34 Wash. 684, 76 
P 305; Ross v. Howard, 31 Wash. 
BIS, ee, es 

W. Va.—Gibson v. Hopkins, 80 W. 
Va. 756, 98 SE 826; Shields v. Simon- 
ton, 65 W. Va. 179, 63 SE 972; Way 
v. Mayhugh, 57 W. Va. 175, 50 SE 
724; Liskey v. Snyder, 56 W. Va. 
610, 49 SE 515; Hursey v. Hursey, 
56 W. Va. 148, 49 SE 367; Shank v. 
Groff, 48 W. Va. 337, 27 SE 340; Mc- 
Neel v. Auldridge, 34 W. Va. 748, 12 
SE 851; Gilchrist v. Beswick, 33 W. 
Va. ; Vangilder v. 
Hoffman, 22 W. Va. 1; Hoffman v. 
. Ryan, 21 W. Va. 415; Lawrence v. 


Du Bois, 16 W. Va. 4438; Davis v. 
Demming, 12 W. Va. 246. 
Wis.—Smith vy. Pfluger, 126 Wis. 


253, 105 NW 476, 110 AmSR 911, 2 
LRANS 783; Beebe v. Wisconsin 
Mortg. Loan Co., 117 ,Wis. 328, 93 
NW 1103; Brown v. Johnson, 115 
Wis. 430, 91 NW 1016; Jordan v. 
Warner, 107 Wis. 539, 83 NW 946; 


So parol evidence as to 
whether a deed was in fact a mortgage, when such 
fact appears on the face of the papers, although 
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Rules strictly construed. The rule which allows 
the introduction of such evidence*? is not to be en- 
larged, but should be strictly construed.*? Parol evi- 


dence is admissible, so far as it conduces to show 


Schierl v. Newburg, 102 Wis. 552, 78 
NW 761; McCormick v. Herndon, 86 
Wis. 449, 56 NW 1097; Merchants’, 
ete., Sav. Bank v. Lovejoy, 84 Wis. 
601, 55 NW 108; McCormick v. 
Herndon, 67 Wis. 648, 31 NW 303; 
Schriber v. LeClair, 66 Wis. 579, 29 
NW 570, 889; Parish v. Reeve, 63 
Wis. 315, 23 NW 568; Lamson v. 
Moffat, 61 Wis. 153, 21 NW 62; Hoile 
v. Bailey, 58 Wis. 434, 17 NW 322; 
Dobbs v. Kellogg, 53 Wis. 448, 10 
NW 623; Starks v. Redfield, 52 Wis. 
349, 9 NW 168; Howe v. Carpenter, 
49 Wis. 697, 6 NW 357; Nightingale 
v. Barens, 47 Wis. 389, 2 NW 767; 
Ragan vy. Simpson, 27 Wis. 355; Wil- 
cox v. Bates, 26 Wis. 465; Kent v. 
Agard, 24 Wis. 378; Sweet v. Mitchell, 


15 Wis. 641; Plato v. Roe, 14 Wis. 
453; Rogan v. Walker, 1 Wis. 527. 
Can.—Rose v. Hickey, Cass. Dig. 


535. 
N. W. Terr.—Boardman vy. Handley, 


4 Terr. L. 266; Blunt yv. Marsh, 1 
Terr. L. 126. 
fa] Deeds given on judicial sale. 


—The rule admitting parol evidence 
to convert an absolute deed into a 
mortgage applies not only to deeds 
voluntarily made by the grantor, but 
also to deeds received by purchasers 
of the property at judicial sales, such 
as a Sale on execution or a mortgage 
foreclosure sale, when the effect of 
the evidence is to show an agreement 
between the owner and such pur- 
chaser that the latter should hold 
the title thus received only as se- 
curity for the money advanced by 
him to bid in the property or for 
some other debt. Trogdon v. Trog- 
don, 164 Ill. 144, 45 NE 575; Reigard 
v. McNeil, 38 Ill. 400; Foster v. Rice, 
126 Iowa 190, 101 NW 771; Ryan v. 
Dox. S4teNGeye. (30 Ger 90 Am, 209 6s 
Logue’s App., 104 Pa. 136 
statute of 1881); Guinn v. 
Head (Tenn.) 110. 

[b] Where rights under insurance 
policy are involved.—Where a policy 
of fire insurance was in a standard 
form, with notice of a mortgage and 
land contract acknowledged and con- 
tained the customary condition that, 
unless otherwise provided, it should 
be void unless insured’s interest was 
other than unconditional and _ sole 
ownership in fee simple, parol evi- 
dence was admissible to show that 
an absolute deed given by insured 
was for collateral’security in the na- 
ture of a mortgage for money loaned 
him. Gervickes v. Royal Exch. As- 
sur. Co., 222 Mich. 103, 192 NW 654. 
See Barry v. Hamburg-Bremen F. 
ins.) Co. oul0 Gan NS NE 405 
(parol evidence is admissible to prove 
that a deed absolute in form was 
executed only as security for a loan, 
in an action on a fire insurance 
policy which the insurance company 
contends was avoided under the pro- 
vision of the policy that any sale or 
transfer or change in the title of the 


(before 
Locke, 1 


property insured would vitiate the 
policy). 
40. Ingram v. Illges, 98 Ala. 511, 


13 S 518; McMillan v. Bissell, 63 
Mich. 66, 29 NW 737; Woods v. Wal- 
lace, 22 Pa. 171. 

fa] Grantee as trustee for third 
person as real mortgagee.—See Ol- 
ney v. Brown, 163 Mich. 125, 128 NW 
241 (holding that a deed absolute 
upon its face may be shown by parol 
evidence to have been executed as 
security for a loan from a third per- 
son not named in the conveyance, the 
grantee receiving the title in trust 
for the real mortgagee). 

41. Baker v. Fireman’s Fund Ins. 
Co..079 ‘Cal 34/21 RP’ 357. 

42. See supra text and note 39. 

43. U. S.—Howland y. Blake, 12 
F. Cas. No. 6,792, 7 Biss. 40 [aff 97 
U. S. 624,24 L. ed. 1027]. 

Ala.—Peagler v. Stabler, 91 Ala. 


308,) 9 "S157, 
Cal.—Lee v. Evans, 8 Cal. 424. 
gee een v. Cushman, 35 Ill. 


Ky.—Bennett v. Bennett, 137 Ky. 
ete af, Sw 495, AnnCas1912A 407. 

N. Y.—Barrett v. Carter, 3 Lans. 
68; Cook v. Eaton, 16 Barb. 439. 


Ss. D.—Bernardy v. Colonial, etc., 
Motte: Co., 20 S. D. 193, 105 NW 
737. 

Tex.—Hall v. Jennings, (Civ. A.) 
104 SW 489. 

Vt.—Mussey v. Bates, 60 Vt. 271, 
14 A 457. 
gay Ses eee v. Mitchell, 15 Wis. 


[a] Neither at law nor in equity 
can parol evidence be received, to 
show that a deed or, assignment ab- 
solute on its face was agreed to be, 
or was, a mortgage, when the par- 
ties intended that the instrument 
should be in the form in which it is, 
but where there is an agreement to 
execute a defeasance, or that a mort- 
gage shall be given, and by fraud, 
accident, or mistake that agreement 
is not carried out, equity will give 
relief, and must necessarily allow 
parol evidence, to prove the agree- 
ment, and the fraud, accident, or 
mistake. Cook v. Eaton, 16 Barb. 
CNeY-)2439; 

Rule applied.—(1) Where a 
judgment creditor, who had bought 
lands of his debtor upon execution, 
agreed verbally to reconvey them to 
him on payment of a certain sum, 
and a third person advanced that 
sum, and took the conveyance to 
himself upon a verbal agreement 
with the debtor that he would hold 
the land as security for what the 
debtor owed him, parol proof of the 
facts is admissible to show that 
the transaction was a mortgage: 
but where a person has made a deed 
of lands, absolute on its face, as a 
security for money lent, and after- 
ward executes to the lender a deed 
of release in which it is expressly 
declared that the equity of redemp- 
tion is, for a substantial considera- 
tion, released, parol proof is not ad- 
missible to show that the sole object 
of the release was to convey such a 
title to the releasee that he could 
convey an indefeasible estate in such 
portions of the lands as he might 
be able to sell, applying the avails 
to the credit of the releasor, and that 
the equity of redemption in the por- 
tions not so sold should remain un- 
affected by the release. Sweet v. 
Mitchell, 15 Wis. 641. (2) Where 
the question made by the pleadings 
was whether a deed absolute in form 
was a mortgage, and on the hearing 
before the master the parties en- 
tered into a written agreement rela- 
tive to an accounting and the final 
disposition of the case, parol evi- 
dence, as the agreement was not am- 
biguous, was not admissible on a 
subsequent hearing to show that the 
real agreement was not expressed in 
the writing as understood by the 


orator. Mussey v. Bates, 60 Vt. 271, 
14 A 457. 
[c] To show conditional sale.— 


Parol proof is not admissible to 
show that an absolute conveyance 
was intended to operate as a con- 
ditional sale or a sale with a right 
to repurchase. Peagler v. Stabler, 
91 Ala. 308, 9 S 157. See Lee v. 
Evans, 8 Cal. 424 (recognizing rule). 

[d] To show secret trust.—In the 
absence of fraud or mistake, parol 
evidence is inadmissible to show a 
secret trust contradictory to the 
terms of an absolute deed. Bennett 
v. Bennett, 137 Ky. 17, 121 SW 495, 
AnnCasl19i2A 407. 

fe] Where deed contains cove- 
nants.—A deed absolute in form and 
without limitation or qualifications 


_ For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number: 
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the. relations between the parties, or any other fact 
or circumstance of a nature to control the deed 
and establish such an equity as would give a right 
of redemption, but no further,** and such evidence 
is receivable only so far as it discloses the intention 
of the parties as established at the time of the 


execution of the deed.*® 


Writing superseding oral understanding. 
been held that, where the parties have reduced to 
writing the means by which the effect of the deed 
be obviated and the title returned to the 
grantor, such a written contract supersedes any oral 
understanding, and parol evidence is inadmissible,*® 
unless the validity of the writing is attacked for 
fraud or mistake,** or the written contract is am- 


may 


biguous,*® or incomplete in itself.*® 


[§ 119] (b) Effect of Statute of Frauds. 
statute of frauds®® does not stand in the way of 


as to the interest intended to be con- | 


veyed and containing covenants can- 
not be varied by parol evidence as to 
the intention of the parties as to the 
interest to be conveyed. Bernardy v. 
Colonial, ete... Mortg. Co., 20 S. D 
193, 105 NW 737. 
Official conveyance.—Ryan v. 
25 Barb. 440, 447 [rev on other 
grounds 34 N. Y. 307, 90 AmD 6961. 

44. Sutphen v. Cushman, 35 Ill. 
186; Hall v. Jennings, (Tex. Civ. A.) 
104 SW 489. See Kidd v. Sparks, 
(Tex. Civ. A.) 167 SW 799 (on the 
issue whether a deed absolute in 
form is, in fact, a mortgage, the 
grantor may testify whether the 
deed was executed to secure a debt, 
but not that he did not intend to 
execute a mortgage). 

45. Barrett v. Carter, 3 
(N. Y.) 68; Hall v. Jennings, 


Lans. 
(Tex. 


46. Colo.—Nelson v. Lunt, 74 Colo. 
265, 220 P 1006. 

Ind.—Rooker v. Widelity Trust Co., 
185 Ind. 172, 109 NE 766. 


Civ, A.) 104 SW 489. 


Iowa—RBilbo  v. Balt 194 Iowa 
875, 188 NW 753. 

Kan.—Moore-v. Hopkins, 84 Kan. 
469,114 P1066. ~ 

N. Y.—Traders’ Nat. Bank  v. 


peskin. 207 App. Div. 18, 201 NYS 
Or.—Carter v. Simpson Est. Co., 
£03) Ord 38320193) P1918. 1203: 2P 580. 
S. D.—Gardner v. Welch, 21 S. D. 
15. ret) NW 110. 


Tex.—Mann v. Wright, (Civ. A.) 
269 SW 222. 

Wash.—Smith v. Crawford, 119 
- Wash. 580, 205 P 1050 (recognizing 
rule). 

[a] Rule applied.—(1) The doc- 


trine that a deed absolute in form 
may be shown by parol to be a mort- 
gage has no application, where the 
conveyance contains a recital, which 
is supported by the evidence, that it 
was in consideration that the grantee 
cancel all indebtedness against the 
grantors, and the deed further shows 
a cash consideration paid to the 
grantors for the deed. Nelson vy. 
Lunt, 74 Colo. 265, 220 P 1006. (2) 
Parol evidence is inadmissible to 
show that an unambiguous deed, re- 
citing a discharge of debt, a lien of 
deed of trust, and assumption of de- 


- linquent taxes, as consideration, was 


executed and recorded by the grantor 
with the intent that it operate only 
as a mortgage, it being the court’s 
duty to construe such deed. Mann 
v. Wright, (Tex. Civ. A.) 269 SW 
222. 

47. Carter y. Simpson Est. Co., 103 
Or..383, 193 P 913,203 P'580. 

48. Shelp v. Decker, (Tex. Civ. A.) 
262 SW 807; Smith v. Crawford, 119 
Wash. 580, 205 P 1050. See Mann v. 
Wright, (Tex. Civ. A.) 269 SW 222 
(recognizing rule). 

49. Smith v. Crawford, 119 Wash. 
580, 205 P 1050. 

A See Frauds, Statute of §§ 129- 
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treating an absolute deed as a mortgage, when such 
was the intention of the parties, although the agree- 
ment for redemption, or defeasance, rests wholly in 
parol or is proved by parol evidence, as the courts 
will not permit the statute to be used as a shield for 
fraud or as a means for perpetrating fraud,®' but 


parol evidence is not admissible to show that a 


It has 


Law. 


sheriff’s deed is held as a mortgage when, before the 
transaction, if established as a mortgage, can have 
anything to operate upon, a parol trust in violation | 
of the statute of frauds must also be shown.” 

[§ 120]. (c) Distinction Made as to Actions at 
Since the admission of parol evidence is 
purely equitable, a distinction has been made he- 
tween suits in equity and actions at law permitting 


such evidence in the former,°t but excluding it in 


The 


51. U. S.—Bolin v. Wilkes, 249 
Fed. 705, 161 CCA 615; Bentley v. 
Phelps, 3 F. Cas. No. 1,331, 2 Woodb. 
& M. 426; Jenkins v. Eldredge, 13 
F. Cas. No. 7,266, 3 Story 181; Tay- 
lor v. Luther, 23 F. Cas. No. 13,796, 
2 Sumn. 228; Wyman v. Babcock, 30 
F..-Cas, No. 18,113, 2 Curt. 386 - [aff 
19 How. 289, 15 L. ed. 644]. 

Ala.—Shreve v. McGowin, 143 Ala. 
665, 42 S 94; Glass v. Hieronymus, 
125 Ala. 140, 28 S 71, 82 AmSR 225. 

Cal.—Anglo-Californian Bank  v. 
Cerf, 147 Cal. 384, 81 P 1077; Byers 


Vir tuocke, $93 Calur493y 299 P1199 27 
AmSR 212. 

Colo.—Whitsett v. Kershow, 4 
Colo. 419. 


Fla.—De Bartlett v. De Wilson, 
52 Fla. 497, 42 S 189, 11 AnnCas 311. 

Ill.—Kulik v. Kapusta, 303 Ill. 208, 
135 NE 402; Linkemann v. Knepper, 
226 Ill, 473, 80 NE 1009; Union Mut. 
Inovins. Cos wioWhite;,* 1067'IlL + 67; 
Peterson v. Peterson, 192 Ill. A. 553 
{transf 264 Ill. 121, 105 NE 694]. 

Ind.—Brown v. Follette, 155 Ind. 
316, 58 NE 197. 

Iowa.—Salinger v. McAllister, 165 
Iowa 508, 146 NW 8. 

Kan.—Foster Lumber Co. v. Har- 
lan County Bank, 71 Kan. 158, 80 P 
49, 114 AmSR 470, 6 AnnCas 44; 
Moore v. Wade, 8 Kan. 380. 

Me.—Reed v. Reed, 75 Me. 264. 

Mass.—Jennings v. Demmon, 
Mass. 108, 80 NE 471; Campbell .v. 
Dearborn, 109 Mass. 130, 12 AmR 
671; Newton v. Fay, 10 Allen 505. 

Mich.—F lynn v. Holmes, 145 Mich. 
606, 108 NW 685, 11 LRANS 209. 

Minn.—Stitt v. Rat Portage Lum- 
ber Co., 96 Minn. 27, 104 NW 561. 

Miss.—Klein v. McNamara, 54 
Miss. 90; Anding v. Davis, 38 Miss. 
574, 77 AmD 658. 

Mo.—Gerhardt v. Tucker, 187 Mo. 
46, 85 SW 552; Chance v. Jennings, 
159 Mo. 544, 61 SW 177. 

N. Y.—Carr v. Carr, 52 N. Y. 251: 
Horn-v. Keteltas, 46 N. Y. 605, 42 
HowPr 138; Sturtevant v. Sturtevant, 
20 N. Y. 39.75 AmD 371. 

N. C.— Sprague Vv.’ Bond; 115° No .G. 
530, 20 SE 709; Streator v. Jones, 10 
IN. ©4283, 


194 


Oh.—Mathews v. Leaman, 24 Oh. 
St. 615. 
Pa.—Sweetzer’s App., 71 Pa. 264; 


Pattison v. Horn, 1 Grant 301. 
Philippine.—Cuyugan v. Santos, 34 
Philippine 100, 108 [quot Cyc]. 
Tenn.—Guinn v. Locke, 1 Head 110, 
Tex.—Lucia v. Adams, 36 Tex. Civ. 
A. 454, 82 SW 335; Hexter v. Urwitz, 
6 Tex. Civ. A. 580, 25 SW 1101. 
Utah.—Wasatch Min. Co. v. 
nings, 5 Utah 385, 16 P 399 
Vt.—Mussey v. Bates, 65 Vt. 449, 
27 A 167, 21 LRA 516. 


Jen- 


W. Va.—Hursey v. Hursey, 56 W. 
Va. 148, 49 SE 367. 
Wis.—Smith v. Pfluger, 126 Wis. 


253, 105 NW /476, 110 AmSR 911, 2 
LRANS 783: Jordan vy. Warner, 107 
Wis. 539, 83 NW 946. 

Eng.— Walker v. Walker, 2 Atk. 98, 


the latter,°> for the purposes now under considera- 
tion; but in some jurisdictions such evidence is 


26 Reprint 460; Cotterell v. Purchase, 
Cas.) ti, Talb: 161, 25°) Reprint) 663: 
Lineoln v. Wright, 4 De G. & J. 16, 61 
EngCh 12, 45 Reprint 6. 

Compare Rose v. Hickey, 3 Ont. A. 
309 (holding that the statute of 
frauds relieves the court from the 
duty of having to consider oral evi- 


dence). 
52. Sweet v. Mitchell, 15 Wis. 641. 
53. See cases infra note 56;. and 


Equity §§ 1380, 1530-1722. 


In suits in eauity see infra §§ 
130-134. 

54. See cases infra note 56; and 
supra § 118 


Al a.—Brage v. Massie, 38 Ala. 
89, 79 AmD 82; Parish v. Gates, 29 
Ala. 254, 
Norris, 23 Ark, 
121. 
Conn.—Benton vy. Jones, 
Conn A717, 
20 AmD 97. 
Kan.—Moore v. Wade, 8 Kan. 380. 
fae 109; Staton v. Com., 2 Dana 


Ark.—George vy. 
8 Conn. 
186; Reading v. Weston, 8 
Ky.—Thomas v. McCormack, 9 
Me.—Bailey v. Knapp, 79 Me. 205, 


9 A 356; Bryant v. Crosby, 36 Me. 
562, 58 AmD 767; Thomaston Bank 
v. Stimpson, 21 Me. LOS. 

Mass.—Newton v. Fay, 10 Allen 
505; Harper v. Ross, 10 Allen 332 
Flint v. Sheldon, 13 Mass. 443, 
AmD 162. 

Mich.—Gates v. Sutherland, 76 


Mich. 231, 42 NW 1112. 
tre chino so v. White, 5 Minn. 

Miss.—Blake v. Morrisson, 33 Miss. 
123: Watson v. Dickens, 20 Miss. 608. 

Mo.—Hogel v. Lindell, 10 Mo. 488. 
Ringgaolae sar v. Hanson, 24 N. J. 

N. Y.—Taylor v. Baldwin, 10 Barb. 
582 [aff 10 Barb. 626]; Webb v. Rice, 
6 Hill 219. Compare Swart v. Serv- 
ice, 21 Wend. 36, 34 AmD 211 (hold- 
ing that the rule that a deed on its 
face may be shown to be in fact a 
mortgage is equally applicable to a 
court of law); Walton v. Cronly, 14 
Wend. 63; Roach v. Cosine, 9 Wend. 
227 (both to same effect). 

Ww. Vege ae ey Vv. Stutler, 52 
W. Va. 92, 43 SE 

fa] In an aotion of ejectment, it 
is not permissible to show by parol 
evidence that the deed under which 
plaintiff claims was intended and 
understood by the parties to operate 
only as’a mortgage, such a defense 
being purely equitable in its char- 
acters oe inion: ve Clarke dels) eile a. 
7 NE 475; Gates v. Sutherland, 76 
Mich. 231, 42 NW 1112; McClane v. 
White, 5 Minn, 139. Compare Roach 
v. Cosine, 9 Wend. (N. Y.) 227 (hold- 
ing that parol evidence was admis- 
sible in summary proceedings for 
recovery of land). 

[b] Action for rent.—A _ lessor, 
who has conveyed the reversion by 
a deed absolute on its face, cannot 
show by parol that such deed was 
intended as a mortgage, in order to 
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always admissible, no less in actions at law than 


suits in equity.°® 


[§ 121] (d) As against Third Persons. Parol evi- 
dence is admissible to show that an absolute deed 
was intended as a mortgage, not only as between 
the original parties, but where third persons are 
concerned, provided they have not been misled by 
the form of the transaction, or have not reposed 
trust or confidence on the strength of the absolute 

_deed;°7 but not as against a subsequent purchaser 
of the property for value without notice.*® 
has been held that such evidence is not admissible 
against successive grantees who have become pos- 
sessed of the property under an original warranty 


deed.°? 
[§ 122] (2) To Show a Deed. 


maintain an action for the rent. 
Abbott -v. Hanson, 24 N. J. L. 493. 
Compare Walton v. Cronly, 14 Wend. 
(CN, Y.) 63. (holding that in action 
for rent, parol evidence was admis- 
sible to show deed was a mortgage). 

[el In a petition for partition, 
the respondent is not entitled to 
plead and prove that an absolute 
deed, under which the petitioner 
claims a part of his title, was given 
as an equitable mortgage, and that 
the debt secured thereby has been 
paid; his remedy must be sought in 
equity.. Bailey v. Knapp, 79 Me. 205, 
9eAs 356. 

{d] Writ of entry.—F lint v. Shel- 
don, 13 Mass. 443, 7 AmD ‘iee (a 
deed, purporting an absolute convey- 
ance of land, cannot be avoided, or 
controlled in its construction, by an 
averment, or by parol evidence, of 
usury, or of any condition or trust 
not expressed in such deed). 


56. Jackson v. Lodge, 36 Cal. 28; 
Cunningham v. Hawkins. 27 Cal. 
603; Lodge v. Turman, 24 Cal. 385; 


McAnnulty v., Seick, 59 Iowa 586. 13 
NW 7438. Compare Farley. v. Goo- 
cher, 11 Iowa 570 (holding that such 
evidence was inadmissible in an, ac- 
tion at law). And see generally su- 
pra § 118. 

fal In action of ejectment.— 
Cunningham v. Hawkins, 27 Cal. 603. 

[b] In Dlinois (1) parol evidence 
is admissible to convert an absolute 
deed into a mortgage, not only in 
equity, but also in any action at 
law where the title to the property 
is not directly in issue (German Ins. 
Co. v. Gibe, 162 Ill. 251, 44 NE 490; 
Northern Assur. Co. v. Chicago Mut. 
Bldg., ete., Assoc., 98 Ill. A. 
Gillespie v. Hughes, 86 Ill. A. 
(2) but not where the title i 
rectly in issue (Finlon v. Clark, 118 
Tiy32.— dN Ato, See. Pillsonac. 
Mculton, 23 Ill. 648 [obiter: ‘‘This 
court has frequently decided, that a 
deed of real estate, absolute on its 
terms, if intended as security for a 
debt, will be held, both at law and in 
equity, as a mortgage. It is alwaysa 
question of intention, which can be 
established by parol evidence’’]). 

57. Carter v. Hallahan, 61 Ga. 314; 
Walton vy. Cronly, 14 Wend. (N. Y.) 
3 


[a] Thus, where a debtor, after- 
ward deceased, gave to a creditor 
an absolute .deed, but remained in 
possession of the land, in a contest 
between other creditors and _ the 
widow, parol evidence was admissi- 
ble to show that the conveyance was 
only a mortgage, Carter v. Hallahan, 
61 Ga. 314. 

58. Hills v. Loomis, 42 Vt. 562; 
Conner v. Chase, 15 Vt. 764. 

59. Conner v. Chase, supra 

60. Cal.—lLee v. Evans, 8 Cal. 424. 

Colo.—Borcherdt v. Favor, 16 Colo. 
AYZ062566 P25... 

Ill.—Johnson_y. Prosperity ieee 
etc., Assoc., 94 Ill. A. 260. 

Ind.—Voss v. Eller, 109 Ind. 260, 
10 NE 74; Proctor v. Cole, 66 Ind. 


It has been held 
that parol evidence is not admissible to show that 
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[§§ 120-123 


a conveyance which on its face and by its terms is a 


mortgage was intended to operate as an absolute 


wise where the 


And it 


or conditional sale,®° although the rule may be other- 


transaction does not on its face 


show the creation of a mortgage.*! 

[§ 123] 4. Weight and Sufficiency—a. In General. 
There is no fixed or definite standard by which the 
court can determine the sufficiency of evidence that 
will justify the declaring of an instrument on its 
face a deed to be a mortgage, it being impossible 
to lay down any decisive tests and fixed rules by 
which it can be ascertained with accuracy whether 
in any particular case clear and convincing proof 
has been adduced that an instrument prima facie a 


sale was in reality a mortgage; every case must of 


to itself.°2 The 


576; Greenwood Bldg., etc., Assoc. v. 
Stanton, 28 Ind. A. 548, 63 NE 574. 
Iowa.—Salinger v. McAllister, 165 
Iowa 508, 146 NW: 8. 
Pa.—Reitenbaugh v. Ludwick, 31 
Pa. 131;. Woods v.. Wallace, 22 Pa. 
171; Brown v. Nickle, 6 Pa. 390; 
Kunkle v. Wolfersberger, 6 Watts 
126; McClintock v. McClintock, 3 
Brewst. 76. 
87. Tex. 


Tex.—Eckford v. Berry, 


415,,28 SW 937; Keller AS Kirby, 34 
Tex. Civ. A.-404, 79 SW 82. 
W. Va.—Shields v. Cotes, 65 


W. Va..179. 68 SE 972. 
61. Wolfe v. McMilland, 117 Ind. 


587, 20 NE 509 (a deed, note, and title | 


bond by which the grantee agreed to 
reconvey the land upon the prompt 
payment of the note according to its 
terms did not absolutely constitute 
a mortgage, and parol evidence was 
admissible to show the transactions 
between the parties, as tending to 
prove that they amounted to a con- 
ditional sale). 

62. Ala.—Reeves v. Abercrombie, 
108 Ala. 535, 19 S 41; Mobile Bidg., 
etc., Assoc. v. Robertson, 65 Ala. 382. 

Conn.—Lounsbury v. Norton, 59 
Conn. 170, 22 A 153. 

Ida.—Clinton v. Utah Constr. Co., 
40 Ida. 659. 237 P 427. 

150 NE 


5 Iil.—Council v. Bernard, 
72, 

Ind.—Voss v. Eller, 109 Ind. 260, 
10 NE 74;-Davis vy. Stonestreet, 4 
Ind. 101. 

‘lowa.—Tansil v. McCumber, 206 
NW 680; Bigler v. Jack, 114 Iowa 
667, 87 NW 700. 

Ky.—Alderson v. Caskey, 24 SW 
629, 15 KyL 589; Oldham v. Halley, 
2 J. J. Marsh. 113; Hopkins. v. 
Stephenson, 1 J. J. Marsh. 341. 


ae pict eoenell v. Hall, 22 Mich. 
Mo.—Gerhardt v. Tucker. 187 Mo. 


46, 85 SW 552; Brant v. Robertson, 
16 Mo. 129. 

Nebr.—Harrah y. Smith, 79 Nebr. 
51, 112. NW 3387. 

N. Y.—Murray v. Sweasy, 69 App. 
Div. 45, 74 NYS 5438; Haas v. Nanert, 
2, NYS 7238; Miller v.. McGuckin, 15 
AbEN Ges 204. 

C.—Poindexter v. McCannon, 16 
N. No, wate 18 AmD 591. 

N. D.—Grace City eeret State Bank 
v. McGrath, 206 NW 9 

Okl.—Weiseham v. Fs Bb etes 7 O&l. 
250, 54 PB 464. 

Or.—Hall vy. O’Connell, 52 Or. 164, 
95 P 717. 96 P 1070 

Pa.—Wallace v. Smith, 155..Pa,;78, 
25 A 807, 35 AmSR 868; Huoncker 
v. Merkey, 102 Pa, 462. 


S. C—McGill;v. Thorne, 70S. C. 
65, 48 SE 994, 
Tex.—Hubby v. Harris, 68 Tex. 


91, 3 SW 558; Hall v. Jennings, (Civ. 
A.) 104 SW 489; Goodbar vy. Bloom, 
43 Tex. Civ. A. 434, 96 SW. 657. 
Va.—Snavely v. Pickle, 29 Gratt. 
(70 Va.) 27; Harp v.,. Boothe, 24 
Gree (65 Va.) 368, 
a 


Evidence held sufficient to 


necessity depend upon the circumstances peculiar 


presumption being that a deed of 


Mitchell v. Toole, 287 Fed. 25; 
Struett v. Hill, 272 Fed. 469; Hart 
v. Crane, 247 Fed. 260, 159 CCA 354; 
Guarantee Gold, Bond Loan, etce., Co. 
v. Edwards, 164° Fed. 809, 90 CCA 585 
[aff 7 Ind. T. 297. 104 SW 6241; 
Fowler v. Haggins, 209 Ala. 176, 95 
S 816; Van Heuvel v. Long, 200 Ala. 
27, 75 S 3389; Sewell v. Holley, 189 
Ala. 121, 66 S 506; Nelson v. Wads- 
worth, 181 Ala. 361, 61 S 895; Morton 
v. Allen, 180 Ala. 279, 60 S 866, LRA 
1916B 11; Harper v. T. N. Hayes Co., 
149 Ala. 174, 43 S 360; Coffin v. 
Green, 21 Ariz. 54, 185 P 361; Boldon 
v. Grayson, 167 Ark. 180, 266 SW 
975; McMilWan vy. Brookfield, 150 Ark. 
518, 234 SW 621; Jefferson v. Souter. 
150 Ark. 55, 233 SW 804; James v. 
McDuffy, (Ark.) 202 SW 821; Wim- 
berly v. Scoggin, 128 Ark. 67, 193 SW 


264; Winter v. Humble, (Ark.) 172 
SW 849; Crismon vy. Kingman Plow 
Co., 106 Ark. 166, 152-SW 989; 


Kahn v. Metz, 88 Ark. 363, 114 SW 
911: Griffin v. Welch, 88 Ark. or 
114 SW 710; Lockhart v. J. H. Me- 
Dougall Co.7 1190! Calf 730835212 Peas 
Todd v. Todd, 164 Cal. 255, 128 PB 
413; Beckman v. Waters, 161 Cal. 
581, 119 P 922; Couts v. Winston, 
153 Cal. 686; 96 P° 3573" Smiths 
Sharp, (Cal. “A.) 233 "P'374;° Lee’ v. 
UivS. iMire®t Inse€o'55" Cal- Also 
203 P 774; Jeffers v. Hulen, 52 Cal. 
A. 590, 199 P 350; King v. Harford, 
48 Cal. A. 405, 191 P 998; Chapman 
vi> Hicks, 41) Cal.0A:°-158;°182 © 336: 
Meeker v. Shuster, 4 Cal. A. 294, 87 
P 1102; Marshall v. Russell, 61 Colo. 
417, 158 P 141; Hawkins v. Elston, 
58 Colo. 400, 146 P 254; Heron v. 
Weston, 44 Colo. 379, 
Gascoigne v. Timmons, 96 Conn. 212, 
118 A 306; Moore v. Dawson, 13 Del. 
Ch. 98, 115 A 589; Kidwell v. White, 
44 App. (D. C.) .600; Elliott v. Con- 
ner, 63 Fla. 408, 58 S 241; Hand v. 
Matthews, 153 Ga. 75, 111 SE 408: 
Dykes v. Porter, 31 Ga. A. 86, 119 
SE 455; Idaho Hardware, etc., Co. v. 
Saunders, 26 Ida. 424, 143 P 1183; 
Capital Lumber Co. v. Saunders, 26 
Ida. 408, 143 P 1178; Bergen v. John- 
son, 21 Ida. 619, 123 P 484; Totten v. 
Totteny.294 Tl. 70} 128+ NH) 295e 
Risser v. Patton, 232 Ill. 353, 83 NE 
914; Linkemann vy. Knepper, 226 Ill. 
473, 80 NE 1009; Bane v. Pritchett, 
223 Ill. A. 617; Grigaitis v. Gaidaus- 


kis, 214 Ill. A. 1411; Hickey v. Barrett, ~ 


212, Ill. A. 86; Blemaster v. Rockey, 
A. 320; Henry v. Britt, 197 
Threewit v. McFall, 196 
Shultz v. McCarty. 193 
Te At 318; Funk y. Fowler, 193 Ill. 
A. 180; Oswald v. Hexter, 184 TllA. 
138; Miller v. Armstrong, 169 Tll. A. 
185; Simmons vy. Parker, 61 Ind. A. 
403, 112 NE 31; Ward v. Tuttle, 54 
Ind. A. 674, 102 NE 405; White v. 
Redenbaugh, 41 Ind. A. 580, 82 NE 
110; Guarantee Gold, ete., Co. v. Ed- 
wards, 7 Ind. T. 297, 104 SW 624; 
Warren v. Murrow, 197 Iowa 573, 197 
NW 4438; Osborne v. Osborne, 196 
Iowa 871, 195 NW 586; Schandelmeier 


show absolute deed a mortgage.—! vy. Anderson, 194 Iowa 768, 190 NW 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


100 P 1130;° 


‘ 
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conveyance is just what it purports on its face to | be, it will not be adjudged to operate merely as a 


417; Klingensmith v. Klingensmith, 
193 Iowa 350, 185 NW 75; Holman v. 
Mason City Auto Co., 186 Iowa 704, 
171 NW 12; Cochran v. Main, 181 
Iowa 906, 162 NW 561; McRobert 
v. Bridget, 168 Iowa 28, 149 NW. 906; 
Fort v. Colby, 165 Iowa 95, 144 NW 
393; Cuthbertson vy. Carroll First 
Nat. Bank, 158 Iowa 144, 138 NW 
1090; Bradford vy. Helsell, 150 Iowa 
732, 180 NW 908; Porter v. Farmers’, 
. Sav. Bank, 143 Iowa 629, 120 
NW 633; Jones v. Gillett, 142 Iowa 
606, 118 NW 314, 121 NW 5; Myers 
v. Mills, 109 Kan. 734, 201 P 856; 
Dyer v. Johnson, 109 Kan. 338, 198 
, P 944; Farmers’, etc.. Bank v. Kack- 
ley, 88 Kan. 70, 127 P 539; Harsis.'v. 
Hargis, 207° Ky. 366, 269 SW 297; 
Ashurst v. Roberts, 200 Ky. 755, 255 
SW 528; Kendrick v. Scott, 200 Ky. 
202, 254 SW 422; Vanderpool v. Van- 
derpool, 163 Ky. 742,°174 SW 9727; 
Smith v. Berry, 155 Ky. 686, 160 SW 
247; Taree v. Spriggs, 149 Ky. 20, 
147 SW 754; Vaughn v. Smith, 148 
Ky. 531, 146 SW 1094; McKidben vy. 
Diltz, 138 Ky. 684, 128 SW 1082, 137 
AmSR 408; Brown v. Spradlin, 136 

, 125 SW = 150; “Borders ‘v. 
Allen, 110 SW 240, 33 KyL 194; 
Clarke v. McDowell, 109 SW 887, 33 
KyL 177; Frazier v. Frazier, 108 SW 
889, 32 KyL 1339; Veach v. Smith, 
107 SW 234, 32 KyL 851; Cline v. 
Fallis, 10 Ky. Op. 773; McGinnis v. 
Robinson, 1 Ky. Op. 401; Walton v. 
Walton, 156 La. 611, 100 S 786; Spo- 
sedo v. Merriman, 111 Me. 530, 90 A 
387; Leonard v. Peirson, 144 Md. 25, 
124 A 384; Funk v. Harshman, 110 
Md. 127, 72 A 665; Miller v. Miller, 
101 Md. 600, 61 A 210; Southwick v. 
Bigelow, 237 Mass. 299, 129 NE 452; 
Rosen v. Booth, 224 Mich. 299, 194 
NW 976; Rozycki_ v. grepnels 199 
Mich. 617, 165 NW 696; Maginn.- v. 
Cashin, 196 Mich. 221, 162 NW 1009; 
Jackiewiez v. Siwka, 187 Mich. 165, 
153 NW 688; Fassbender v. Donohue, 
184 Mich. 52, 150 NW 335; Smith v. 
Smith, 177 Mich. 268, 143 NW 86; 
Schmidt v. Barclay, 161 Mich. 1, 125 
NW 729, 20 AnnCas 1194; Miller v. 
Peter, 158 Mich. 336, 122 NW 780: 
Cusick v. Spencer, 149 Mich. 434, 112 
NW 1111; Higgins v. Lamoreaux, 
(Minn.) 203 NW 961; Lundeen_ v. 
Nyborg, 161 Minn. 391, 201 NW 623; 
Farmers’ Bank v. Woolery, 156 Minn. 
193, 194 NW 759; Blanchard v. Hoff- 
man, 154 Minn. 525, 192 NW $ 352; 
Benz v. Barto, 147 Minn. 322. 180 
NW 111; Minneapolis Holding Co. v. 
Landers-Morrison-Christenson Co., 
141 Minn. 127, 169 NW 534; McDon- 
ald v. Whipps, 137 Minn. 450, 163 
NW 746; Holien y. Slee, 120 Minn. 
261, 139 NW 493; Grannis v. Hitch- 
cock, 118 Minn. 462, 137 NW. 186; 
Baumgartner v. Corliss, 115 Minn. 
11, 131 NW 638; Teal v. Scandina- 
vian-American Bank, 114 Minn. 435, 
131 NW 486; Constant v. Simon, 303 
Mo. 203, 259 SW 424; Williamson v. 
Frazee, 294 Mo. 320, 242 SW_ 958; 
Stephens v. Stephens, (Mo.) 232 SW 
979; Smith v. Dickerson, (Mo.) 199 
SW 956; Gate City Nat. Bank v. 
Elliott, (Mo.) 181 SW 25; Brightwell 
v. McAfee, 249 Mo. 562, 155 SW 820; 
Rinkel v. Lubke, 246 Mo. 377, 152 SwW 


81; Bryant v. Lazarus, 235 Mo. 606, 
139 SW 558; Stark v. Cooper, 203 
Mo. A. 288, 217 SW 104; Nolan vy. 


Benninghoff, 64 Mont. 68, 208 P 905; 
Gibson v. Morris State Bank, 49 
Mont. 60, 140 P 76; Fike v. Lower, 
110 Nebr. 209, 193 NW 266; Snoke v. 
Beach, 105 Nebr. 127, 179 NW 389; 
Montclair Sav. Bank v. Partridge, 92 
N. J. Eq. 28, 111 A 547 [rearg den 
92 N. J. Eq. 51, 111 A 739]; Brooks 
v. Goldberg, 86 N. J. Eq. 462, 99 A 
838; Cramer v. Cale, 72: N. J. Ha. 210, 
73 A 813; Cartan v. Phelps, (N. J. 
Ch.) 108 A 114; Melenky v. Melen, 
206 App. Div. 46, 200 NYS 730; Moore 
v. Moore, 134 App. Div. 708, 119 NYS 
108 [rearg den 136 App. Div. 934 
mem, 120 NYS 404 mem]; Palmer v. 
Rotary Realty Co., 109 Misc. 431, 178 
NYS 813 [aff 193 App. Div. 887, 182 
NYS 941]; Wheeler v. Sigourney, 98 


Misc. 150, 164 NYS 62 [aff 181 App. 
Div. 965 mem, 168 NYS 1134]; Rich- 
ardson y. Beaber, 63 Misc. 542, 115 
NYS 821; Maples v. O’Brien, 116 NYS 
175; Wilson v. Fisher, 148 N. C. 535. 
62 SE 622; St. Paul Trust, etc., Bank 
v. Olson, (N. D.) 198 NW 468; Hassen 
v. Salem, 48 N. D. 592, 185 NW 969; 
Smith v. Jensen, 16 N. D. 408, 114 
NW 306; Huling v. Huling, 19 Oh 
NPNS 40; Hamilton v. Harrington, 
112, Okl. 79, 239 P 618; Latimer v. 
Latimer: 97. TOK: 1223, 202. ©, 249. 
McKean v. McLeod, 81 Okl. 
P 935; Hall v. Russell, 
178. P 679; Thomas vy. Halsell, 
Okl. 203, 164 P 458; Voris v. Robbins, 
52 Okl. 671, 153 P 120; Williams v. 
Purcell, 45:"OkI™ 489." 14529 BP 151% 
Smith v. Headlee, 93 Or. 257, 183 P 
20; Purdy v. Underwood, 87 Or. 56, 
169) P'536:-Beall v. “Beall, “67 Or. 33; 
128 P 835, 135 P 185; Grover v. Haw- 
thorne Hst., 62 Or. 77, 114 P 472, 121 
P 808; Harmon v. Grants Pass Bank- 
ie! Sete. “Coe 60: Ore 69, 118 Pi rss: 
Dose vy. Woodburn Bank, 58 Or. 529, 
115 P 286; Kinney v. Smith, 58 Or. 
158, 113 P 854; Bickel v. Wessinger, 
58 Or. 98, 113 P 34; Hall v. O’Connell, 
De OTe tLos Oo etn oO ee BO CO. 
Kramer v. Wilson, 49 Or. 333, 90 P 
183; Campbell v. Lederer Realty 
Corp., CRY Lae 12o' As 222." Mason vs 
Finley, 129 S.°C.' 367, 124 °SH 780; 
People’s Nat. Bank v. Barnes, 116 
S. C. 442, 107 SE 918; Lodge No. 
13 Joint Stock Co. v. Brown, 112 S.C. 
468, 100 SE 144; Rush vy. Green, 103 
S. C. 251, 87 SE 1009; Williams v. 
McManus, 90 S.-C. 490, 73 SE 1038; 
Francis v. Francis, 78 S. C. 
SE 804; Snow v. Birney, : 
NW 700; Holm v. Kline, 46 S. 
190 NW 805: Scanlan v. Holm. 44 
S. D. 553, 184 NW-799; Bemrod v. 
Heinzelman, (Tex. Civ. "A) 263 SW 
951; Moody v. Lee, (Tex. Civ. A.) 
257 SW 696; Shear Co. v. Smith, 
(Bex. Civ. As). 250) SW 72735 Dally ivi 
Lewis, (Tex. Civ. A.) 249 SW 1095: 
Morrow v. Gorter, (Tex. Civ. A.) 217 
SW 164; Zamora v. Vela, (Tex. Civ. 
A.) 202 SW 215; Mason v. Olds, (Tex. 
Civ. A.) 198 SW 1040; Cox v. Kearby, 
(Tex. Civ, A.) 175 SW 731; Yates v. 
Caswell, (Tex. Civ. A.) 169 SW 1104; 
Kidd v. Sparks, (Tex. Civ. A.) 167 
SW 799; Mitchell v. Morgan, (Tex. 
Civ. A.) 165 SW 883; Kellner v. Ran- 
dle, (Tex. Civ. A.) 165 SW 509; Har- 
rison v. Hogue, (Tex. Civ. A.) 136 
SW 118; O’Neill v. O’Neill, (Tex. Civ. 
A.) 185 SW 729; Hall v. Jennings, 
(Tex. Civ. A.) 104 SW 489: Duerden 
v. Solomon, 33 Utah 468, 94 P 978; 


‘Hammond v. Ridley, 116 Va. 393, go 


SE 102; Motley v. Carstairs, 114 Va. 
429, 76 SE 948; Batchelder v. Ran- 
dolph, 112 Va. ‘296, 71 SE 533; Bach- 
rach v. Bachrach, 111 Va. 232, 68 
SE 985; Miesen v. Motter, 115 Wash. 
49, 196 P 659; Foster v. Floyd, 113 
Wash. 312, 194 P 407; Manahan =v. 
Aumiller, 110 Wash. 673, 188 P- 789; 
McGinley v. Cannon, 90 Wash. 311, 
155 P 1047; Beverly v. Davis, 79 
Wash. 537, 140 P 696; Hoover v. 
Bouffleur, 74 Wash. 382, 133 P 602; 
Scandinavian American State Bank 
v. Downs, 72 Wash.. 79, 129 P 894: 
Boyer v. Paine, 60 Wash. 56, 110 P 
682; Washington Safe Deposit, etce., 
Co. v. Lietzow, 59 Wash. 281, 109 P 
1021; York v. Meek, 91 W. Va. 106, 
112 SE 404; M. C. Gehl Co. v. Brahm, 
177. Wis. 222, 187 NW $1011; Evans 
v. Evans, 173 Wis. 141, 179 NW $755; 
Wisconsin Sav. Loan, ete., Assoc. v. 
Boehme, 171 Wis. 1, 176 NW 56; 
Polly v. Gumney, 157 Wis. 362, 147 
NW 356. 

[b]1 Evidence held insufficient to 
show absolute deed a mortgage.— 
Rausch v. ‘Cone, 280 Fed. 426; Ne- 
smith v. Ankeny, 277 Fed. 805; 
Brannon v. McCormick, 211 Ala. 546, 
101 S 56; Kennedy v. Sorsby, 209 Ala, 
188, 95° S Y89l SA PriceivG Pruet. 208 
Ala. 198, 82 S 448; Everett v. Hstes, 
189 Ala. 60, 66 S 615; Copenny v. 
Southern Realty Co., 174 Ala. 3878, 
56 -S 721; Thornton v. Pinckard, 157 
Ala. 206, 47 S 289; Rodgers v. Burt, 


157 Ala, 91,47 $9226: Thomas cv. 
Livingston, 155 Ala. 546, 46 S 851; 
Womack v. Duckworth, (Ark.) 236 
SW 833; Parker v. Mitchell, (Ark.) 
231 SW 879; Anderson v. Powell, 146 
Ark. 87, 225 SW 24; Henry v. Henry, 
143 Ark. 607, 221 SW 481; Porter vy. 
Frazier, (Ark.) 218 SW 203; Snell v. 
White, 132 Ark. 349, 200 SW 1023: 
Baum v. Ward, (Ark.) 199 SW 529; 
Crebs ‘v. Fulbright, (Ark.) 198 SW 
124; Nance v. Polk, (Ark.) 171 SW 
1195; Ford v. Nunnelly, (Ark.) 165 
SW 291; McIver v. Roberts, (Ark.) 
165. SW. 273;, La. -Cotts -v. La .Cotts, 
109. Ark, 335,159 SW 1111; Strone 
v.. Taylor, (Ark.) 158 .SW. 123; 
Gates v. McPeace, 106 Ark. 583, 153 
SW 797; Rushton v. Meclllvene. 88 
Ark. 299, 114 SW 709; Boal v. Gas- 
sen, 178 Cal. 132, 172 P 588; Renton 
v. Gibson, 148 Cal. 650, 84 P 186: 
Tetenman v. Epstein, 66 Cal. A. 745, 
226 P'966; Couts v. O’Neill, 51 Cal. A. 
152, 196 P 109; Blakeley v. Bryson. 
43) "Cal. As~735,/185) Pa 6855, 13 
yneh,. 22..Gal. As. 653, ¢kao : 
Baird v. Baird, 48 Colo. 506, 111 P 
79; Smith v. Jones, 157 Ga. 7 
SE 214; Bourquin v. Bourquin, 
Ga. 575, 107 SE 767; Clinton v. Utah 
Constr. Co... 40 Ida. 659, 237 P 427; 
Shaner v. Rathdrum State Bank. 29 
Ida. 576, 161 P 90; Robnett v. Miller. 
303. Tl. 515,, 135. NE 47055 >hliman” dye 
Kruse, 301 Ill. 408, 134 NH 107; 
Kelly v. Lehmann, 297 Ill. 33, 130 NE 
375; Novak v. Kruse, 288 Ill. 363, 123 
NE 519 [rev 211 Ill. A. 274]; Casper 
Nat. Bank v. Jenner, 268 Ill. 142, 
108 NE 998; Patterson v. Patterson, 
251 T1l., 153, 95 NE 1051; MeNeill v. 
MeNeill, 204 Ill. A. 287; Blemaster v. 
Rockey. 200 Ill. A. 320; Osborne v. 
Morgan, 171 Ill. A. 549; Caldwell v. 
McGee, 162 Ill. A. 171; Mock v. Meek, 
(Ind. A.) 126 NE 251; Moore v. Mc- 
Clain, 68 Ind. A, 102, 119 NE 258; 
Grubb v. Brendel, 52 Ind. A. 531, 100 
NE 872; Bilbo v. Ball, 194 Iowa 875, 
188 eNW. 75335. ‘Curry ov. Hendry, 
(lowa) 184 NW 765; McMahon v. 
Gotch, 191 Iowa 1, 179 NW 929; Cold 
v. Beh, 152: Iowa 368, 132 NW 73; 
Ridings v. Marengo Sav. Bank, 147 
Iowa 608, 125 NW 200; Lamborn vy. 
Denison State Bank, 115 Kan. 415, 
223 P 293; Hoyt v. Union Nat. Bank, 
115 Kan. 16. eco odoin: JUaY eye 
Karlskint, 110 Kan. 203, 203 P 689; 
Root v., Wear, 98 Kan. 234, 157. P 
1181; Clark v. Shoesmith, 97 Kan. 
733, 156 P 694: Moberley v. Deather- 
age, 190 Ky. 295, 227 SW 289; James 
v. Reeves, 185 Ky. 406, 215 SW 66: 
White v. Nichols, 184 Ky. 335, 211 
SW 849; McDaniel v. Hazelip, 148 
Ky. 46, 146 SW 15; Broaddus  v. 
Potts, 140 Ky. 583, 131 SW 510; Davis 
v. Stark, 6 KyL 442, 12 Ky. Op. 703: 
Ransonet v. Menard, 145 La. 573, 82 
S 707; Butler v. Marston, 145 La. 41, 
81, S 749; Norton v. Berry, 120 Me. 
536, 115 A 287; Jackson v. Maxwell, 
113 Me. 366, 94 A 116, AnnCas1917C 
966; Bailey v Poe, 142 Md. 57, 120 
A 242; Jennings v. Demmon, 194 
Mass. 108, 80 NE 471; Samuels v. 
Detroit Trust Co., 223 Mich. 661, 194 
NW 517; Rubenstine v. Powers, 215 
Mich. 434, 184 NW 589; Swan v. 
Stevens, 206 Mich. 694, 173 NW 493; 
Gaffney v. Bliven, 203 Mich. 54, 168 
NW 9538; Mintz v. Soule, 182 Mich. 
564, 148 NW 769, LRA1916B 15; 
Crane v. Read, 172 Mich. 642, 188 NW 
223; Rathbone v. Maltz, 155 Mich. 
306, 118 NW 991; McChesney vy. 
Oppek, 156 Minn. 260, 194 NW 882: 
Citizens’ Bank v. Meyer, 149 Minn. 
94,182 NW 913; 'Mercer v. McHie, 141 
Minn. 144, 169 NW 5381;°' Young v. 
Baker, 128 Minn. 398, 151 NW 132; 
Webster v. McDowell, 102 Minn. 445, 
113° NW. 1021; Guy. v. . Woolridge, 
(Mo.) 226 SW 12; Carson v. Lee, 281 
Mo. 166, .219 SW 629; Hutchings v. 
Terrace City Realty, etc., Co., (Mo.) 
175 SW 905; Donovan v. Boeck, 217 
Mo. 70, 116 SW 5438; Stark v. Cooper, 
203 Mo. A. 238, 217 SW 104; Harring- 
ton v. Butte, -etc.,° Copper -Co.,°“52 
Mont. 263, 157 P 181: Cox v. Young, 
109 Nebr. 472, 191 NW 647; O’Hanlon 
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mortgage on vague, uncertain, or contradictory evi- 
dence,®* and it is held that, where there is a substan- 
tial conflict in the evidence, a mere preponderance 
is not enough to warrant the courts in changing the 
legal purport and effect of the deed.%* 
absolute on its face should not be decreed to be a 
mortgage on the mere testimony of the grantor, not 
supported by witnesses or by facts or circumstances 
consistent with his theory, and contradicted by the 
But such testimony may be effective 


grantee.®® 


MORTGAGES 


Thus a deed 


when corroborated by the evidence of one or more 


v. Barry, 87 Nebr, 522, 127. NW 860; 
Butler v. Peterson, 79 Nebr. 715, 116 
NW 515; Harrah v. Smith, 79 Nebr. 
51, 112 NW 337; Lemke v. Lemke, 78 
Nebr. 525, 111 NW 138; Wilson vy. 
Wilson Hotel Co., 94 N. J. Eq. 212, 
119 A 167; Mealey v. Howard, 79 N. 
J. Ea. 93, 224, 81 A 1108; Charles T. 
Streeter Constr. Co. v. Kenny, 209 
App. Div. 697, 205 NYS 611; Bas- 
combe v. Marshall, 129 App. Div. 516, 
113 NYS 991 [aff 198 N. Y. 5388 mem, 
92 NE’ .1077. mem]; _Conover _v: 
Palmer, 123 App. Div. 817, 108 NYS 
480; Harris v. Hirsch, 121 App. Div. 
767, 106 NYS 631; Braun v. Vollmer, 
89 App. Div. 43, 85 NYS 319; Adams 
v. McIntyre, 22 N. D. 337, 133 NW 
915; Miller v. Smith, 20 N. D. 96, 126 
NW 499; Little v. Braun, 11 N. D. 
410, 92 NW 800; Stillwagon vy. Coe, 
6 OhNPNS 149; Renas v. Green, 88 
Oks 269-212" 1 \75o2 "Prentice =v. 
Freeman, 76 Okl. 260, 185 P 87; 
Carter v. Simpson Hst. Co., 103 Or. 
383, 193 PB 913. 203 \P 580; Jones “vy. 
Jones, 96 Or. 197, 189 P 896; Mays v. 
Robert Mays Est. Co., 93 Or. 502, 174 
P 716, 183 P 751; Jones v. Shefler, 77 
Or. 284, 151 P 463; Elliott v. Bozorth, 
52 Or. 391, 97. P 632;-Cooper v. Strau- 
ber, 50 Or. 556, 89 P 641; Hamilton 
v. Holmes, 48 Or. 453, 87 P 154; Grau 
v. Valdecilla, 5 Porto Rico Fed. 338; 
Jeffcoat v. Wingard, 110 S. C. 482, 96 
SE 908; Bryan v. Boyd, 100 S. C. 397, 
84 SE 992; Banks v. Frith, 97 S. C. 
362, 81 SE 677; Hutchinson v. Turner, 
88 S. Cc. 318. 70 SE 410, 70 SE 806; 
Niles v. Lee, 31 S. D. 234, 140 NW 
259; Jones v. Jones, 20 S: D. 632, 
108 NW 28; Battle v. Claiborne, 133 
Tenn. 286. 180 SW 584; Parker v. 
Miller, (Tex. Civ. A.) 258 SW 602; 
Swann v. ‘Rotan State Bank, (Tex. 
Civ. A.) 254 SW 647; Hopkins v. Wal- 
ters; (Tex.  Giv.’ A.) 224°SwWw 616; 
Middleton y. Johnston, (Tex. Civ. A.) 
110 SW 789; Rotan Grocery Co. v. 
Turner, 46 Tex. Civ. A. 534, 102 SW 
932; Wiese v. Wiese, 126 Wash. 246, 


217 P 994; Noble v. Stravens, 120 
Wash. 230, +206... P* 8405 Boost |v. 
Capen, 111 Wash.,..227, 190) P 240, 


Hansen v. Abrams, 76 Wash. 457, 136 
P 678; Kegley v. Skillman, 68 Wash. 
637, 123 P 1081; Johnson v. National 
Bank of Commerce, 65 Wash. 261, 118 
P 21, LRA1916B 4; Palmer v. Abra- 
hams, 55 Wash, 352,.104 P 648; 
Sahlin v. Gregson, 46 Wash. 452, 90 
P 592; Osborne v. Osborne, 46 Wash, 
294, 89 P 881; Hinchman vy. Cook, 45 
Wash. 490, 88 P 931; Farley v. Fors- 
ters J6UWeleVal®= 6b2, 1200 SH “b99'; 
Mankin v. Dickinson, 76 W. Va. 128, 
85 SE 74, AnnCas1917D 120; McFad- 
den v. French, 29 Wyo. 401, 213 P 
760; Rose v. Hickey, 3 Ont. A. 309; 
Holness y. Russell, 1 OntWR 655 
[app dism 2 OntWR 334]. 

{c] The opinion of a real estate 
expert that land which was deeded 
for five hundred dollars was worth 
at the time of the conveyance, which 
the grantor claimed was given only 
as security, seven hundred and fifty 
dollars, if a purchaser could have 
been found, but that it was then 
difficult to find purchasers of prop- 
erty in that locality, would not 
justify a finding that five hundred 
dollars was not its then fair value. 
Harris v. Hirsch, 121 App. Div. 767, 
106 NYS 6381. See also Evidence §§ 
120, 1800. 

63. U. S.—Howland v. Blake, 97 


U. S. 624, 24 L. ed. 1027. 

Ala.—Reeves v. Abercrombie, 108 
Ala. S3de.L9 Su 41 te Parks give Parks, 
66 Ala. 326; Brantley v. West, 27 
Ala. 542. 

Cal.—Renton v. Gibson, 148 Cal. 
650, 84 P 186; Falk v. Wittram, 120 
Gal, 479, 452 P. 707, 65> AmSR 184; 
Pendergrass v. Burris, 3 Cal. Unrep. 
Case 22,09 ses 87. 

D. C.—Hayward v. Mayse, 1 App. 


132. 
Ill.—Pankau v. Morrissey, 224 Ill. 
177, 79 NE 643; May v. May, 158 Ill. 


209, 42 NE 56; Strong v. Strong, 126 
Ill. 301, 18 NE 665; Eames v. Hardin, 
111 Ill. 634; Bentley v. O’Bryan, 111 
Ill. 53; Knowles v. Knowles, 86 Ill. 
1; Sharp v. Smitherman,’ 85 Ill. 153; 
Low v. Graff, 80 Ill. 360; Wilson v. 
McDowell, 78 Ill. 514; Magnusson v. 
Remington v. 

Lindauer v. 
2) 1k 9bShays xv. 
Norton, 48 Ill. 100; Dwen v. Blake, 
44 Ill. 135; Taintor v. Keys, 43 Ill. 
332; Sutphen v. Cushman, 35 Ill. 186. 

Iowa.—Betts v. Betts, 1382 Iowa 72, 
106 NW 928; England v. England, 94 
Iowa 716, 61 NW 920; Ensminger v. 
Ensminger, 75 Iowa 89, 39 NW 208, 
9 AmSR 462; Monroe v. Graves, 23 
Iowa 597; Nelson v. Worrall, 20 Iowa 
469; Corbit v. Smith, 7 Iowa 60, 71 
AmD 431. 

Ky.—Runyon vy. Pogue, 42 SW 910, 
19 KyL 940. 


Campbell, 
Cummings, 


Mass.—Jennings v. Demmon, 194 
Mass. 108, 80 NEB 471. 
Mich.—Frolic Oe Magee 194 


Mich. 569, 161 “Nw's 

Minn. oy eT a ty hreshin f=4 
Mach. Co. v. Jones, 95 Minn. 127, 103 
NW 1017. 

N. J.—Jeffreys v. Charlton, 72 N. 
J. Ea. 340, 65 A 711 [rev on other 
grounds 74 N. J. Eq. 430, 70 A 1451. 

N. Y.—Wilson v. Parshall, 129 N. 
Y. 223, 29 NE 297; Sidway v. Sidway, 
4 Silv. Sup. 124, 7 NYS 421, 

S. C.—Bass v. Bell, 64 S. C. 177, 41 
SE 893. 


Tenn. —Lane v. Dickerson, 10 
Yerg. 373. ; 
Wee .—Gazley v. Herring, 17 SW 


Va.—Edwards v. Wall, 79 Va. 321. 

Wash.—Hesser v. Brown, 40 Wash. 
688, 82 P 9384; Dabney v. Smith, 38 
Wash. 40, 80 P 199; Conner v. Clapp, 
37 Wash. 299, 79 P 929. 

W. Va.—Way v. Mayhugh, 57 W. 
Va. 175, 50 SE 724. 

[al Where there is substantial 
conflict, it is primarily for trial court 
to determine whether evidence in fa- 
vor of claim of mortgage is clear 
and convincing. Lee v. U. S. Fire 
InsiiCo:,) 55> Cal. fAG 331,208 02 WTA 

Degree of vroof see infra § 124. 

64. Ala.—Kyle v. Haley, 190 Ala. 
552, 67 S 449; Rodgers v. Burt, 157 
Ala. 91, 47 S 226; Knaus v. Dreher, 
84 Ala. 319, 4 S 287. 

Colo.—Davis_ v. Pursel, 55 Colo. 
287, 1384 P 107; Perot v. Cooper. 17 


Colo, 80, 28 P 391, 31 AmSR. 258; 
Armor vy. Spalding, 14 Colo. 302, 23 
P 789; Townsend v. Petersen, 12 


Colo. 491, 21 P 619; Bohm v. Bohm, 
9 Colo. 100, 10 P 790; Whitsett v. 
Kershow, 4 Colo. 419. 

Del.—Walker v. Farmers’ Bank, 13 
Del. 258, 10 A 94, 14 A 819. 

Ill.—Rasch v. Rasch, 278 Ill. 261, 
115 NE 871; May v. May, 158 Ill. 209, 
42 NE 56; Babcock v. Babcock, 179 


[§§ 123-124 


And it has been 


While, in- 


Ill. A. 188. 

sO ree SPC Em v. Hendry, 184 NW 
765. 

Oe ee vy. Flanders, 128 SW 


Mich. SP eee v. Nickodemus, 
45 Mich. 385, 8 NW 86. 

Minn.—Nelson v. Helmbrecht, 155 
Minn. 327, 193 NW 688. 

Mo.—Gerhardt v. Tucker, 187 Mo. 
46, 85 SW 552. 

Nebr.—Sprecher v. Folda, 94 Nebr. 
201, 142 NW 539; Stall v. Jones, 47 
Nebr. 706, 66 NW 653. 
ro Y.—Hone v. Fisher, 2 Barb. Ch. 

Or.—Jones v. Jones, 96 Or. 197, 189 
P 896. 

Vt.—Earle v. Blanchard, 85 Vt. 288, 
81 A 913. 

[al In Louisiana, in the absence 
of written evidence of proof of error 
or fraud, the court will not hold that 
an authentic act is a mortgage, 
where on its face it is an absolute 
sale. Franklin v. Sewall, 110 La. 
292, 34 S 448. 

65. Ala.—Reeves v. Abercrombie, 
108 Ala. 535, 19 S 41. 

Ill.—Blake v. Taylor, 142 Ill. 482, 
32 NE 401; Strong v. Strong, 126 Ill. 
301, 18 NE 665. 

Ind.—Zimmerman v. Marchland, 23 


Ind. 474. 
Ae girders: v. Fischer, 110 SW 


Minn.—Stitt v. Rat Portage Lum- 
ber Co., 96 Minn. 27, 104 NW 561. 
Tene awn v. Lieber, 32.8 


Pa.—Oliver v. Oliver, 251 Pa. 574, 
97 A 84; Barber v. Lefavour, 176 Pa. 
331, 35. A 202. 

Wis.—Kent v. Lasley, 24 Wis. 654. 

66. Higgins v. Farmers’ State 
Bank, 137 Minn. 326, 163 NW 522; 
McCormick v. Herndon, 86 Wis. 449, 
56 NW 1097. Compare Hudkins v. 
Crim, 72 W. Va. 418, 78 SE 1043 
(holding that mere conflicting oral 
testimony is generally insufficient to 


‘establish equitable title in a grantor 


in a deed, absolute on its face, and 
there should be circumstances mak- 
ing out an equity in the grant or be- 


yond the oral testimony and inde- 
pendent of the deéd). 
67. Whitlow v. Stimson, 14 B. C. 


321. 11 WestLR 12. 


independent witnesses, especially when no wit-. 
nesses are called for the grantee.* 
held that in the absence of direct proof a deed abso- 
lute upon its face should not be held to be a mort- 
gage upon mere inferences and arguments drawn 
from other evidence in the case.** 

[§ 124] b. Degree of Proof Required. 
deed, several cases have gone to the extent of hold- 
ing that the evidence must establish this fact 
‘“beyond a reasonable doubt,’’®* or words to that 


68. Falk v. Wittram, 120 Cal. 479, - 


52 P 707, 65 AmSR 184; Elliott v. 
Conner, 63 Fla. 408, 58 S 241. 
69. U. S.—Satterfiela v. Malone, 
35 Fed. 445, 1 LRA 35. 
Colo.—Denver Sanitarium, etc., 
Assoc. v. Roberts, 65 Colo. 60, 174 
P 300; Butsch v. Smith, 40 Colo. 64, 
90 P 61; Townsend y. Petersen, 12 
Colo, 491, 21 P 619. 
Iowa.—Porter v. Farmers’, 
Sav. Bank, 143 Iowa 629, 
633; Ensminger v. Ensminger, 75 
Iowa 89, 39 NW 208, 9 AmSR 462; 
ren v. Harsh, 61 Iowa 196, 16 NW 
Mich.—Polokoff v. Vebb, 226 Mich. 
541, 198 NW 194; Brennan v. Finn, 
217 Mich. 584, 187 NW 353; Abbott 
v. Gruner, 121 Mich. 140, 79 NW 1065; 
Kellogg v. Northrup, 115 Mich. 327, 
73 NW 230; Etheridge v. Wisner, 86 
Mich. 166, 48 NW 1087; McMillan y. 
Bissell, 63 Mich. 66, 29 NW _ 737: 
Tilden v. Streeter, 45 Mich, 533, 8 
NW 502 fe 


Minn.—A. J. Dwyer Pine Land Co. 


v. Whiteman, 92 Minn. 55, 99 NW 362. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


4 


“Harrison v. 


§ 124] 


effect,’° this view has been repudiated in some 
cases;"? the rule laid down broadly in most of the 
cases is that to justify a court in adjudging that a 


deed which is absolute on its face 


Mo.—Groff v. Longsdon, 239 SW 
1087; Hutchings v. Terrace City 
Realty. etc., Co., 175 SW 905; Rinkel 
ve. Lubke, 246 Mo. 377, 152 SW 81; 
Worley v. Dryden, 57 Mo. 226. 

N. Y.—Bascombe v. Marshall, 129 
App. Div. 516,.113-NYS 991 [aff 198 
N. Y. 538 mem, 92:NE 1077 mem]; 
Harris v. Hirsch, 121 App. Div. 767, 
106 NYS 6381; Farmers’, etc., Bank v. 
Smith, 61 App. Div. 315, 70 NYS 536; 
Barton v. Lynch, 69 Hun 1, 23 NYS 
217; Shattuck v. Bascom, 55 Hun 14, 
9 NYS 934; Richardson v. Beaber, 62 
Mise. 542, 115 NYS 821; Coburn v. 
Anderson, 62 HowPr 268. 

N. D.—Jasper v. Geis 4N: Dok, 
58 NW 454, 23 LRA 5 
we Pa. 456, 4 


Pa.—Lance’s ADD., 
A 375. 

Tex.—Bemrod v. Heinzelman, (Civ. 
A.) 263 SW 951. 

Va.—Holladay v. Willis, 101 Va. 
274, 43 SE 616. 

Wis.—Beebe v. Wisconsin Mortg. 
Loan Co., 117 Wis. 328, 983 NW 1103; 
Becker v. Howard, 75 Wis. 415, 44 
NW 755; McCormick v. Herndon, 67 
Wis. 648, 31 NW _ 3038; Schriber v. 
LeClair, 66 Wis. 579. 29 NW 570, 889; 
Sable v. Maloney, 48 Wis. 331, 4 NW 
479; Butler v. Butler, 46 Wis. 430, 
1 NW 70; Kercheval v. Doty, 31 Wis. 
476; Murphy v. Dunning, 30 Wis. 
296; McClellan v. Sanford, 26 Wis. 
595; Kent v. Lasley, 24 Wis. 654; 
Juneau Bank, 17 Wis. 
340; Fowler v. Adams, 13 Wis. 458; 
Lake vy. Meacham, 13 Wis. 355; New- 
ton v. Holley, 6 Wis. 592. 

Can.—McMicken v. Ontario Bank, 
20 Can. S. C. 548. 

[a] Statement of this view.—In 
order to show that a deed absolute 
in form was intended to be a mort- 
gage the evidence must be satisfac- 
tory as to its credibility, unequivo- 
cal as to its terms and meaning, and 
clear and convincing beyond a rea- 
sonable doubt. Gerhardt v. Tucker, 
187 Mo. 46, 85 SW 552. 

[b] Parol evidence to show that a 
deed was intended to operate only as 
a mortgage must be clear, unequivo- 
eal, and convincing beyond a reason- 
able doubt. Bascombe v. Marshall, 
129 App. Div. 516, 113 NYS 991 [aff 


198 N. Y. 538 mem, 92 NE 1077 
mem]; Richardson v. Beaber. 62 
Mise. 542, 115 NYS 821. Compare 


Young v. Baker, 128 Minn. 398, 151 
NW 1382 (holding that for parol evi- 
dence to be sufficient to show that a 
deed absolute in form is a mortgage, 
it must be convincing, but not be- 
yond a reasonable doubt). 

Proof beyond reasonable doubt 
generally see Evidence § 1761. 

70. See cases infra this note. 

[a] “Beyond all doubt.”—Lance’s 
App., 112 Pa. 456, 467, 4 A 375. 

[b]1 Clearest, most conclusive, and 
unquestionable.—McMicken vy. On- 
tario Bank, 20 Can. S. C. 548. 

“Clear, irrefragable and most 
convincing proof.”—Polokoff v. Vebb, 
226 Mich. 541, 542, 198 NW 194; 
Brennan vy. Finn, 217 Mich. 584, 187 
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’ 
. 


Oh.—Stall v. Cincinnati, 16 ‘ 
169; Stillwagon v. Coe, 6 OMNPNS 


Okl.—Hamilton y. -Harrineton 2 
Okl. 79, 239 P 618; Renas as 
88 Okl. 169, 212 P 755; Armstrong 
v. Phillips, 82 Okl. 82, 198 P 499. 

Or.—Jones v. Jones, 96 Or. 197, 189 
P 896; Beall v. Beall, 67 Or. 33, 128 
P 835, 135 P 185; Harmon vy. Grants 
Pass Banking, ete. Co., 60 Or. 69 
118 P 188; Bickel v. Wessinger, 58 
Or. 98, 113 P 34; Elliott v. Bozorth. 
52 Or, 391, 97 P 632; Hall v. O’Con- 
nell, 52 Or. 164, 95 P 717, 96 P 1070; 
Baer v. Ballingall, 37 Or. 416, 61 P 
852; Osgood v. Osgood, 35 Or. 1,56 P 
1017; Albany, ete., Water Ditch Co 
vy. Crawford, 11, Or. 243, 4 P 113... 

Pa.—Wallace v. Smith, 155 Pa. 78, 
25 A 807, 35 AmSR 868; Jones v 
Pierce, 134 Pa. 533.19 A 689; Fisher 
v. Witham, 132 Pa. 488, 19 A 276: 
Munger vy. Casey, 17 A 36; Pancake 
v. Cauffman, 114 Pa, 1138, % A 67: 
Lance’s App., 112 Pa. 456, 4 A 375: 
Null v. Fries, 110 Pa. 521, 1 A 551: 
Logue’s App., 104 Pa. 136; Hartley’s 
App., 103 Pa. 23; Nicolls v. MceDon- 
ald, 101 Pa. 514; Stewart’s App., 
Pa. 877; Rowand vy. Finney, 96 Pa. 
192; Plumer v. Guthrie, 76 Pa. 441; 
De France v. De France, 34 Pa. 385; 
Todd v. Campbell, 32 Pa. 250; Gucka- 
van v. Kenney, 4 Kulp 411. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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no certain standard of evidence,’* the question being | merely whether the evidence of the extrinsic facts 


Philippine.-—Cuyugan v. Santos, 34 
Philippine 100. 

Porto Rico.—Franceschi v. Jones, 
8 Porto Rico Fed. 472. 

. C—Reid v. Gambill, 125 S.-C. 
187. 118 SE 308; Jeffcoat v. Wingard. 
110,.S. Cs 482,:.96+SE 908; Rush_v. 
103° S.C. 251, 87 SH 1009; 
Bryan v. Boyd, 100 S. C. 397, 84 SE 
992; Banks v. Frith, 97 S. C. 362, 81 


SE 677; Williams v. McManus, 90 
S. C. 490, (73 SE 1038; McGill v. 
Thorne. 70 S. C. 65, 48 SH 994; 


39 SE 757; Brickle v. Leach, 55 S. C. 
510, 33 SE 720; Petty v. Petty, 52 
S. C. 54, 29 SE 406; Arnold v. Mat- 
tison, 24 S. C. Eq. 153. 

S. D.—Wilson _v. McWilliams, 16 
S. D. 96, 91 NW 453; Larson v: 
Dutiel, 14 S. D. 476, 85 NW _ 1006; 
Muller’ v. Flavin, 13 S. D. 595, 83 
NW 687. J 

Tenn.—Haynes v. Swann, 6 Heisk. 


560: Nickson v. Toney, 3 Head 655; 
Loyd v. Currin, 3 Humphr. 462; 
Lane v. Dickerson, 10 Yerg. 373; 


Scott v. Britton, 2 Yerg. 215; Spicer 
v. Johnson, (Ch. A.) 61 SW_ 1041; 
Blair v. McMillan, (Ch. A.) 59 SW 
788: Maney v. Morris, (Ch. A.) 57 
Sw 442; Slawson v. Denton, (Ch. 
A.) 48 SW 350. 
Tex.—Gazley v. Herring, 17 SW 
17; Miller v. Yturria, 69 Tex. 549, 
7 SW 206; Pierce v. Fort, 60 Tex. 
464; King v. Gilleland, 60 Tex. 274; 
Markham v. Corothers, 47 Tex. 21; 
Dean v. Lyons, 47 Tex. 18; Hughes 
v. Delaney, 44 Tex. 529; Moreland 
v. Barnhart, 44 Tex. 275; Grooms v. 
Rust, 27 Tex. 231; Cuney v. Dupree, 
21 Tex. 211; De Shazo v. Eubank, 


(Civ. 70AQ)) 191 -SWi''369;3! Parker) v. 
Bushong, (Civ. A.) 143 SW_ 281, 
Harrison v. Hogue, (Civ. A.) 136 


SW 118; Frazer v. Seureau, 60 Tex. 
Civ. A. 416, 128 SW 649; Lowry v. 
Carter, 46 Tex. Civ. A. 488, 102 SW 
930; Irvin v. Johnson, 44 Tex. Civ. 
A. 436, 98 SW 405; Rogers v. Tomp- 


kins, (Civ. A.) 87 SW 379; Gray v. 
miéere: 37 Tex. Civ. A. 407, 84 SW 

"293% Geer teed tc hss 21. Tex. 
iv. A. 673, 52 f 

Gtaki-_-Smyth v. Reed, 28 Utah 
262" -78'P ate us v. Keith, 16 
tah 312752 P 4, 

ena oaterestori v. Eggleston, 127 


a. 334, 103 SE 603; Hill v._ Saun- 
bie 115 Va. 60, 78 SH 559; Motley 
vy. Carstairs, 114 Va. 429, 76 SE 948; 
Batchelder v. Randolph, 112 Va. 296, 
71 SE 533; Bachrach v. Bachrach. 
411 Va. 232, 68 SE 985; Holladay v. 
Willis, 101 Va. 274, 43 SE 616, 
Snavely v. Pickle, 29 Gratt. (70 Va.) 


Fira ys Ti lene v. Wiese, 126 Wash. 
246, 217 P 994; Foster v. Floyd, 113 
Wash. 312, 194 P 407; Boost v. Capen, 
411 Wash. 227, 190 P_240; Nutter v. 
Cowley Inv. Co., 85 Wash. 207, 147 
P 896; Hansen v. Abrams, 76 Wash. 
457, 136 P 678; Mittlesteadt v. John- 
son, 75 Wash. 550, 135 P 214; Hoover 
v. Bouffleur, 74 Wash. 832,133 'P. 
Kegley v. Skillman, 68 Wash. 
Pp 1081; Johnson y. Tacoma 
of Penta fe W ash. 
: P 21, LURA1916B 4; Dempsey 
Le aes, 61 Wash. 632, 112 P 
755: Washington Safe Deposit, etc., 
Co.’ v. Lietzow. 59 Wash. 281, 109 P 
4021; Reynolds v. Reynolds, 42 Wash. 
84 P 579; Hesser v. Brown, 40 
Wash. - 82 P 934; Dabney v. 
Smith, 38 Wash. 40, 80 P 199. 

WwW. Va.—Farley v. Forster, 96 W. 
Va. 652, 123 SE 599; Hudkins v. 
Crim, 72 W. Va. 418. 78 SH 1043; 
Way v. Mayhugh, 57 W. Va. 175, 50 
SE 724: Matheney v. Sandford. 26 
W. Va. 386; Vangilder v. Hoffman, 
22 W. Va. 1: Lawrence v. Du Bois, 
16 W. Va. 443; Troll v. Carter,” 15 
W. Va. 567; Davis v. Demming, 12 
Wionvaew cto; wilinck vi) Price, 4) Ov. 
Va. 4, 6 AmR 268. 

Wis.—M,. GC.’ Gehl» Co. '‘v. ‘Brahm, 
177 Wis. 222, 187 NW 1011; Allen vy. 
Ellis, 125 Wis. 565, 104 NW 739; 
Becker v. Howard, 75 Wis. 415, 44 


NW 755: McCormick v. Herndon, 67 
Wis. 648, 31 NW 303; Schriber v. 
Le Claire, 66 Wis. 579, 29 NW 570, 
889; Sable v. Maloney, 48 Wis. 331, 
4 NW 479; Smith v. Crosby, 47 Wis. 
160, 2 NW 104; McClellan v. Sanford, 
26 Wis. 595; Kent v. Lasley, 24 Wis. 
654. 

Wyo.—MeFadden_ v. 29 
Wyo. 401, 213 P 760. 

Eng.—Townshend vy. Stangroom, 6 
Ves. Jr. 328. 31 Reprint 1076. 

Can.—MeMicken vy. Ontario Bank, 
20 Can. S. C. 548; Flynn v. Flynn, 70 
DomLR 462. 

Man.—Mcllroy v. Davis, 1 Man. 538. 

Ont.—Sampson v. McArthur, 8 
Grant Ch. 72; Watson v. Munro, 5 
Grant Ch. 662; Barnhart v. Green- 
shields, 5 Grant Ch. 99; Matthews v. 
Holmes, 5 Grant Ch. 1. 

[al The law imposes a heavy 
burden of proof on a party who 
claims that an instrument formally 
a deed is in reality a mortgage. 
A gs Vaedonres:: 96Or 1977189 UP 

[b] “High degree of proof.”— 
Little v. Braun, 11 N. D. 410, 92 NW 


French, 


“Clear and decisive.”’—Rey- 
nolds v. Blanks, 78 Ark. 527, 94 SW 

; Hays v. Emerson, 75 Ark. 551, 
87 SW 1027; Minneapolis Threshing 
Mach, Co. v. Jones, 95 Minn. 127,103 
NW 1017. | s 

[d] “Clear and convincing.”—(1) 
Berard v. Fitzpatrick, 134 Ark. 190, 
203 SW 1039. (2) Evidence in a suit 
to have a deed from a husband to 
his wife, through .a third person, 
declared a mortgage was insufficient 
to authorize a finding for complain- 
ant, in view of the rule that com- 
plainant’s proof must be clear and 
convincing, and the rule that a con- 
veyance from husband to wife. so 
far as not based on consideration, is 
presumed to be intended as a gift. 
Wilson v. Terry, 70'N. J. Eq. 231, 62 
pak [aff Tk. Nin Fo Bal S78 5Nc6 RUA 
fel “Of such a character as to 
satisfy the conscience of the court.” 
—Bemrod v. Heinzelman, (Tex. Civ. 
A.) 263 SW 951, 953. 

[f] “Clear and  convincing.”— 
Rasch v. Rasch, 278 Ill, 261, 115 NE 


871. 

fe] “Clear, certain, satisfactory, 
unequivocal, trustworthy, convinc- 
ing.’”—Denver Sanitarium, ete, As- 


soc. v. Roberts, 65 Colo. 60, 62, 174 


P 300. 

fh] “Clear, convincing, and satis- 
factory.”—Although the intention of 
the parties as to whether a deed is 
in fact a mortgage must be dis- 
closed by clear, convincing, and sat- 
isfactory testimony, in order to 
overcome the presumption accorded 
to a solemn deed, absolute on its 
face, nevertheless, if such intention 
is so shown by a consideration of 
the substance of the transaction, its 


form becomes immaterial. Altenbrun 
v. Rock Lake First Nat. Bank, 47 
N. D. 266, 270, 181 NW 590. To same 
effect Council vy. Bernard, (Ill.) 150 
NE 272. 

{il “Cogent.”.—Whelan v. Tobe- 


ner, 71 Mo. A. 861; Nickson v. Toney. 
8 Head (Tenn.) 655; Loyd v. Currin, 
3 Humphr. (Tenn.) 462; Lane v., 
Dickerson, 10 Yerg. (Tenn.) 373; 
Blair v. McMillan, (Tenn. Ch. A.) 
59 SW_ 788; Slawson  v. Denton, 
(Tenn. Ch. A.) 48 SW 350; Lowry v. 
Garter, 46 Tex. Civ. A. 488, 102 SW 

{i] “Explicit and unequivocal.’’— 
Cadman v. Peter, 118 U. S. 738, 6 SCt 
957, 30 L. ed. 78; Coyle v. Davis, 116 
US LOS F264 Sets 4-29 rT ed! 583% 
Ganceart v. Henry, 98 Cal. 281; 33 
P 92; Mahoney v. Bostwick, 96 Cal. 
63, 30° P 1020. 31 AmSR 175; Blair 
v. Squire, 6 Cal. Unrep. Cas. 350, 59 
P 211; Townsend v. Petersen. 12 
Colo. 491, 21 P 619; Walker v. Farm- 
ers? Bank, 13 Del. 258, 10 A 94,'14 
A 819; Hall v. Livingston, 3 Del. Ch. 
348; Dwen v. Blake, 44 Ill. 1385; 
Jones v. Rush, 156 Mo. 364, 57 SW 


118; Jones v. Pierce, 134 Pa. 533, 19 
A 689; Fisher v. Witham, 132 Pa. 
488, 19 A 276; Hwing v. Keith, 16 
Utah 312, 52 P 4. 

[k] “Precise and indubitable.”— 
Satterfield v. Malone, 35 Fed. 445, 1 
LRA 35; Quick v. Turner, 26 Mo. A. 
29; Erwin v. Curtis, 43 Hun 292, 6 
NYSt 116 [aff 112 N. Y. 660 mem, 
20 NE 412 mem]; Jasper v. Hazen, 
4 N. D. 1, 58 NW 454, 23 LRA 58: 
Wallace v. Smith, 155 Pa. 78, 25 A 
807, 35 AmSR 868; Pancake vy. Cauff- 
man, 114 °*Pa. 113, 7° A <-67; Lance’s 
App., 112 Pa. 456, 4 A 375; Hartley’s 
App., 103 Pa. 23; Roward v. Finney, 
96 Pa. 192; Munger v. Casey, 17 A 
ee De France v. De France, 34 Pa. 


oO. 

[fl]. “Strong.”—Frazier v. Frazier, 
129, N. C. 30,39 SE 634. 

[m] “Very satisfactory.”—Wilson 
sees eas 129-"NS Y2'2237- 29 ENE 

[n] “Very strong evidence” is 
required to prove that an absolute 
deed and an agreement to reconvey 
constitute a mortgage, where the 
agreement to reconvey expressly 
provides that it shall not be consid- 
ered as a mortgage. Irish v. Steeves, 
154 Iowa 286, 134 NW 634. 

{o] Degree of proof required held 
satisfied. Williamson v. Frazee, 294 
Mo. 320, 242 SW 958; Smith v. Dick- 
erson, (Mo:) 199 SW 956; Hall v. 
O’Connell, 52 Or. 164, 95 P 717, 96 
P 1070. See Smith v. Dickerson, 
(Mo.) 199 SW 956 (holding that the 
evidence was so clear, explicit, and 
unequivocal as to leave no room for 
reasonable doubt). 

[p] Written admission by grantee. 
—On a bill filed to have a deed abso- 
lute on its face declared a mortgage, 
a writing executed by the grantee 
several months after the original 
deed, reciting that it was agreed 
between him and the grantor, at the 
time the deed was executed, that, if 
the latter repaid to him by a speci- 
fied day the amount of the consid- 
eration money expressed in the deed, 
then he would reconvey to him all 
the property therein mentioned, and 
binding himself to reconvey accord- 
ingly, is evidence of the highest 
character against the grantee, and. 
although it may not be sufficient of 
itself to show that the parties tn- 
tended the deed to operate as a 
mortgage, yet if the other evidence in 
the case, taken in connection with 
it, establishes that to have been the 
purpose of the parties, or even ren- 
ders it doubtful whether a mortgage 
or a conditional sale was intended. 
it is enough to induce a court of 
equity to declare it a mortgage. 
Locke v. Palmer, 26 Ala. 312. 

Clear and convincine proof gener- 
ally see Evidence §§ 1759, 1760. 

73. Haas v. Nanert, 2 NYS 723. 
See Miller v. McGuckin, 15 AbbNCas 
(N. Y.) 204 (there is no exacting or 
unyielding rule of law as to the evi- 
dence required to prove a deed abso- 
lute in form. to have been merely a 
mortgage, but all that is necessary is 
that the proof shall clearly and 
pte tee oraty establish the fact), 

ee also cases supra § 123 note 62. 

[a] Must satisfy conscience of 
court.—Bemrod v. Heinzelman, (Tex. 
Civ. A.) 263 SW 951. See McGinty v. 
McGinty, 63 Pa. 38 (where it is at- 
tempted to be shown by parol evi- 
dence that an absolute deed .is a 
mortgage, the court and jury exer- 
cise the functions of a chancellor. 
and the evidence should be such as 
would satisfy his conscience). 

fb] “Clearly and satisfactorily.” 
—An instruction that, where one of 
the parties, in trespass to try title, 
alleges that the deed under which 
the other claims, although absolute 
on its face, was really intended as a 
mortgage, he must prove “clearly 
and satisfactorily” that such was the 
case, is erroneous, in exacting a 
higher degree of proof than the law 
requires in such cases. Wallace vy. 
Berry, 83 Tex. 328, 18 ‘SW 595. 
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shown is sufficient to rebut the presumption that the 
deed is what it purports on its face to be." 
the rule as to the degree of proof required applies 
as well when the grantee claims the transaction 
constitutes a mortgage as when it is claimed by the 


grantor.” 
Preponderance rule. 


as a mortgage is sufficient.”® 


Resolving doubt in favor of mortgage. 
standing the rule so often stated in the cases to the 
effect that the evidence must be clear and convinc- 
ing,’ at least to the extent of a preponderance,‘® 
and the rule that indefinite and inconclusive evi- 
dence is never sufficient,”® it has been held that the 
evidence need not be all one way*®® and also re- 
peatedly held or said that in case of conflict the 
balance should incline very markedly in favor of 
the contestants claiming the deed to be a mortgage.*+ 

On redemption from foreclosure. 
to show that a deed absolute in form was intended 


[ce] “Clear and conclusive.’’—On a 
bill in equity alleging complainant’s 
deed, absolute in form, to have been 
intended as a mortgage, and praying 
for a decree for reconveyance, an 
instruction that he must show the 
principal point in dispute by ‘‘clear 
and conclusive” proof, where defend- 
ant denies the right claimed, is erro- 
De Laigle v. Denham, 65 Ga. 


fd] “Cleax and convincing.’”’—The 
proof must be clear and certain, but 
it is error for the court to state that 
this can only be established by 
“clear and convincing proof.’ Miller 
v. Yturria, 69 Tex. 549.7 SW 206, 
fe] Conclusive evidence some- 
times required.—To establish by 
parol that a deed in form absolute 
was in fact a mortgage requires 
clear, certain, satisfactory, unequivo- 
cal, trustworthy, convincing, and 
sometimes conclusive evidence. Den- 
ver Sanitarium, etc.. Assoc. v. Rob- 
ork 65 Colo. 60, 174 P 300. 
4. Haas v. Nanert, 2 NYS 723. 
he Admitting no other theory.— 
In order, however, to give an instru- 
ment an effect, even in a court of 
equity, different from that which its 
form and words used naturally and 
legally imply, there must be such 
“well established facts which 
cannot be satisfactorily accounted 
for upon any other theory than that 
the transaction was a loan.’’ Rosen- 
stock v. Keyser, 104 Md. 380, 387, 65 
A 37. 
75. Holman y. Mason City Auto 
Co., 186 Iowa 704, 171 NW 12 
Johnson y. Opheim, 67 Mont. 126, 214 
Bagot 
76. Schmidt v. Barclay, 161 Mich. 
1,..125. NW. 729, 20. AnnCasi 1194; 
Bigelow v. Thompson, 133 Mich. 334, 


94 NW 1077: Kellogg v.. Northrup, 


115 Mich. 327, 73 NW 230; Sanborn 
v. Sanborn, 104 Mich. 180, 62 NW 
371; Wallace v. Berry, 83 Tex. 328, 


18 SW 595; Prather v. Wilkens, 68 
Tex. 187, 4 SW 252; Gray v. Moore, 
31 WaT OX a loLVaa Aled 2 £0 bls iO she roe 
Smith v. Crosby, 47 Wis. 160, 2 NW 
104. See Williams y. Prioleau, 123 
Ark. 156, 161, 184 SW 847 (where 
it was said: “But after a considera- 
tion of the whole testimony, which 
we do not regard altogether clear 
and convincing, we are unable to 
say that the chancellor’s finding 
that the instrument executed was 
only intended as a mortgage and se- 
curity, is clearly against the pre- 
ponderance of the testimony’”’); 
Gaffney v. Bliven, 203 Mich. 54, 168 
NW 953 (holding that preponderance 
was not established). 

Preponderance generally see Evi- 
dence §§ 1743-1758. 

77. See supra text and note 72. 


In some cases it has been 
held that a preponderance of evidence in favor of 
the contention that the transaction was intended 
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as a mortgage must be clear and convincing, the 
same degree of proof is not required to show that 
one who redeemed from a foreclosure sale held the 
land only as security for the payment to him by | 
the mortgagor of the amount required to redeem, 


and occupied the position of mortgagee.*? 


chase. 


Whether mortgage or sale with right to repur- 
Where it is admitted or shown by a separate 
written instrument that a transaction claimed to 


be an absolute conveyance was not an unconditional 


Notwith- 


While evidence 


78. See supra text and note 72. 
79. See cases passim this section. 
80. Berard v. Fitzpatrick, 134 


Ark. 190, 203 SW 1039 (in action for 
specific perfomance of option con- 
tract for sale of realty, which de- 
fendant claims was given only as 
additional security, defendant ad- 
mitting that he knew nature of op- 
tion contract when he _ signed it, 


| testimony for defendant must be 


clear and convincing, but it need not 
be uncontradicted). 

Degree of proof generally see su- 
pra note 72. 

81. U. S.—Howland v. Blake, 12 
F. Cas. No. 6,792, 7 Biss. 40 [aff 97 
U.S. 624, 24 L. ed. 10271. 

_ Tll—May v. May, 158 Ill. 209, 42 
NE 56; Whittemore v. Fisher, 132 
Ill. 243. 24 NE 636. 

Ky.—Castillo v. McBeath, 162 Ky. 
382, 172 SW 669. 

Mo.—Williamson vy. 294 
Mo. 320. 242 SW 958. 

Or.—Jones v. Jones, 96 Or. 197, 189 
P 896. 

Wash.—Dabney v. Smith, 38 Wash. 
40.80 P, 21,99. 

W. Va.—Gilchrist v. Beswick, 33 
W. Va. 168, 10 SE 371. 

[a] If, on parol evidence, it is 
doubtful whether conveyazce should 
be regarded absolute deed or mort- 
gage, a court of equity will incline 
to hold it to be a mortgage. Hender- 
son v. Adams, 182 Ky. 280, 206 SW 
461; Gilchrist v. Beswick, 33 W. Va. 
168, 10 SE 371. 

[fb] When the transaction had its 
inception in an application for a loan, 
the courts are inclined to scrutinize 
it closely and hold it a mortgage, 
unless it clearly appears that the 
parties changed their minds after- 
ward. Williamson v. Frazee, 294 
Mo. 320, 242 SW 958. 

82. Wilson v. McWilliams, 16 S. D. 
96, 91 NW 453. 

83. Ala.—Van Heuvel vy. Long, 200 
Ala. 27, 75 S 339; Nelson v. Wads- 
worth, 181 Ala. 361, 61 S 895; Rose 
y. Gandy, 137 Ala. 329, 34 S 239: 
Glass v. Hieronymus, 125 Alfa. 140, 
28 S 71, 82 AmSR 225; Cosby v. Bu- 
chanan, 81 Ala. 574, 1 S 898; Doug- 
lass v. Moody, 80 Ala. 61; Mitchell v. 
Wellman, 80 Ala. 16. See Hubert v. 
Sistrunk, 53 S 819 (holding that, 
Where the weight of the evidence on 
the subject, whether a deed, absolute 
in form, is a mortgage or sale, with 
the privilege to repurchase within a 
given time for a given sum, is about 
equally balanced, the court will pro- 
nounce the transaction a mortgage). 

Ariz.—Coffin v. Green, 21 Ariz. 54, 
185 P 361. 

Colo.—Baird vy. Baird, 48 Colo. 506, 
1 ee: 7,9; 

Fla.—Connor v. Connor, 59 Fla. 


Frazee, 


sale as the deed imports, but either a mortgage or 
a sale with a right to repurchase, it is held that a 
less degree of proof will be required to show the 
former than the latter, as the court will favor the 
construction of the deed as a mortgage.*% 

[§ 125] c. Number of Witnesses.*4 
rule, the testimony of a single witness not cor- 
roborated by circumstances, whether that witness 
is the grantor or another, is not sufficient to convert 
an absolute deed into a mortgage, when the allega- 
tion in that behalf is positively denied by the plead- 
ings of the opposite party.*® 


As a general 


But there is also 


467, 52 S.727. 
a igs on v. Pritchett, 223 Ill. A. 
Ky.—Sebree v. Thompson, 104 SW 


781. 

Mich.—Swetland vy. Swetland, 3 
Mich. oa 

N. D.—Smith v. Hoff, 23 N. 


D. 
37, 185 NW 772, AnnCas1914C 1072; 
Smith v. Jensen, 


16. 4N.. DD, ,40854 £14 
NW 306. 


Or.—BE lliott v. Bozorth, 52 Or. 391, 
97.P 632 

Utah.—Duerden 33 
Utah 477, 94 P 9 

“As we have stated, the deed and 
written contract of defeasance on 
their face when construed together 
do not show a sale to the appellants. 
Therefore, in order to show that 
these instruments constitute a mort- 
gage and not a sale, it is not neces- 
sary that the proofs be clear, une- 
quivocal and convincing as it is in 
those cases where the instrument to 
be construed is absolute upon its 
face. But, even if such rule were 
applicable here, the facts of this 
record would meet every require- 
ment of that rule, and show a mort- 
gage.” Dicken v. Simpson, 117 Ark. 
304, 310. 174 SW 1154. 

84. Number of witnesses gener- 
ally see Evidence §§ 1753-1758. 

85. U. S.—Babcock v. Wyman, 19 
How. 289, 15 L. ed. 644 [aff 30 F. Cas. 
No.’ 18,1138, 2 Curt. 386]. 

D. C.— Hubbard v. Stetson, 10 D. 


a Solomon, 


CAats: 
Ill.— Blake v. Taylor, 142 Ill. 482, 
32 NE 401; Preschbaker vy. Feaman, 


32 Til. 475. 

S. C.—Arnold v. Mattison, 24 S. C. 
Eq. 153. 

Tex.—Hamilton v. Flume, 2 Tex. 
Unrep. Cas. 694; Muckelroy v. House, 
21 Tex. Civ. A. 673, 52 SW_ 1038. 

fa] Two witnesses.—A deed abso- 
lute in form may be shown to have 
been really a mortgage by the oral 
testimony of two witnesses against 
the denials of the answer, where 
those denials are not satisfactory 
in themselves, and are accompanied 
with admissions that some confiden- 
tial relations existed between the 
parties, not consistent with the terms 
of the deed. Babcock v. Wyman, 19 
How. (U. S.) 289, 15 L. ed. 644 [aff 
30 EB. Cas,; No. 28,113, 2: Curt. 386: 

[b] Corroborating circumstances. 
—An answer under oath was filed to 
a bill to redeem, denying the trans- 
action to be a mortgage. It was held 
that the testimony of a single wit- 
ness that the money was advanced by 
the grantee in the deed to relieve the 
grantor from his embarrassments, 
taken in connection with the facts 
that the bond to reconvey was exe- 
cuted at the same time that the deed 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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authority for the proposition that the evidence of | should not be permitted to control where there are 


one of the parties to the transaction is sufficient, if 
very clear and decisive, particularly if not posi- 
tively contradicted by the testimony of the other.*® 
_A parol agreement that an absolute conveyance 
should be a mortgage cannot be established by the 
testimony of a single witness, who would know, he 
being contradicted by three witnesses, and the at- 
tendant circumstances consistent with his claim be- 
- ing just as consistent with an arrangement claimed 


by the others to have been made.8? 


[§ 126] d. Declarations of Parties.8® Mere verbal 
declarations of the parties are not in general suffi- 
cient to authorize a court to declare that a deed 
absolute on its face is a mortgage,®® but corroborat- 
ing facts and circumstances are necessary.®° 
declarations of the grantee in regard to the char- 
acter of the conveyance, or in regard to his inten- 
tions as to the property, are to be received with 
great caution, are not entitled to much weight, and 


was passed, and that it stipulated 
that the grantee should not pay rent. 
the grantor not paying interest on 
the sum advanced, was sufficient to 


establish a mortgage. Preschbaker 
v. Feaman, 32 Ill. 475. 
86. Banta v. Wise, 135 Cal. 277, 


67 P 129; Livscomb v, Jack, (Miss.) 
20 S 883; Pierce v. Fort, 60 Tex. 464. 

{al Uncontradicted witness. 
Where defendant explicitly testifies 
that a deed received by him from 
plaintiff was intended as a mortgage, 
and plaintiff does not contradict such 
testimony, a finding in accordance 
therewith is justified. Banta v. Wise, 
135 Caki277, -67--2 429% 

fb] It was error to instruct a 
jury that they could not find a deed 
absolute on its face to be a mort- 
gage, unless the fact that it was so 
intended should be established by 
two witnesses, or by one witness and 
strong corroborating circumstances. 


Pierce v. Fort, 60 Tex. 464. 

87. Beckett v. Allison, 188 Pa. 
279, 314, 41: A 623, 1117. 

88. Declarations generally see 


Evidence §§ 186-259. 
ays 


89. S.—Howland v. Blake, 12 
F. Cas. No. 6.792. 7 Biss. 40 [aff 97 
U. S. 624, 24 L. ed. 1027]. 

Ala.—Everett v. Estes, 189 Ala. 60, 
66 S 615. 

Ark.—James v. McDuffy, 202 SW 
821 


Til.—Robnett v. Miller, 303 Ill. 515, 


135 NE 705; Reagan v. Hooley, 182 
Tl. A. 250. 
Ind.—Conwell v. Evill, 4 Blackf. 


67. 

Iowa.—Bilbo v. Ball, 194 Iowa 875, 
188 NW 758; Cullen v. Butterfield, 
178 Iowa 621, 160 NW 125. 

N. Y.—Richardson v. Beaber, 62 
Misc. 542, 115 NYS 821. 

N. C.—Newton v. Clark, 174 N. C. 
393, 93 SE 951; Kelly v. Bryan, 41 


N. C. 283. 
Pa.—Todd v. Campbell, 32 Pa. 250. 
{a] Random statements as_ to 


deed’s being security are insufficient 
to overcome direct proof that trans- 
action was not intended as mortgage. 
Tansil v. McCumber, (Iowa) 206 NW 


See cases supra note 89. 
Statements held sufficiently 
corroborated.—James v. McDuffy, 
(Ark.) 202 SW 821; Cullen v. Butter- 
field, 178 Iowa 621, 160 NW 125. 

91. U. S.—Howland v. Blake, 12 F. 
Cas. No. 6,792, 7 Biss. 40 [aff 97 U.S. 
624, 24 L. ed. 1027]. 

Ala.—Everett v. Estes, 189 Ala. 60, 
Smith v. Smith, 153 Ala. 


Iil.— Lindauer v. Cummings, 57 Ill. 


195. 
Ind.—Conwell v. Evill, 4 Blackf. 


TAG Gilly v. Breckenridge, 2 Blackf. 
00. 


Kan.—Kolar v. Eckhardt, 240 P 
947. 

a C.—Allen v. McRae, 39 N. C. 
325 


| don, 


Thus, 


Pa.—De France v. De France, 34 
Pasy sist 

See Marks v. Pell, 1 Johns. Ch. (N. 
Y.) 594 (where a bill was filed for 
an account and for a reconveyance, 
thirty years after the deed, alleged 
to be a mortgage, was given, during 
all of which time defendant had 
been in possession, parol evidence of 
the mere confessions of defendant, 
made seventeen years after the deed, 
that it was taken as security for a 
debt, was insufficient). 

92. Hartnett v. Ball, 22. Ill. 43; 
Mansfield v. Hill, 56 Or. 400, 107 P 
471, 108 P 1007; McCormick v. Hern- 
67 Wis. 648, 31 NW 38038; Mc- 
Fadden v. French, 29 Wyo. 401, 213 
P' 760, 762 [cit;Cycl. 

[a] Rule applied.—Evidence that 
the grantor stated when he delivered 
the deed: “I want to give you this; 
I want you to take this for what I 
owe you. ... I can never pay you all 
you advanced, If you will take this, 
if I ever get able to, I will pay you 
the rest,’ shows that the deed was 
intended_as absolute, and not as Sse- 
curity. Mansfield v. Hill, 56 Or. 400, 
4070 107 Pe 4a71, 108 ce. 1007. 

93. Danner /Land, etce., 
Stonewall Ins. Co., 77 Ala. 184. 

94. Kieth v. Catchings, 64 Ga. 773; 
Smith v. Jones, 35 N. C. 442; Beale v. 
Ryan, 40 Tex. 399; Boatright v. Peck, 
33 Tex.'68; Carter v. Carter, 5 Tex. 
93; Munro v. Watson, 8 Grant Ch. 
(Ont.) 60. 

95. U. S.—Bogk v. Gassert, 149 U. 
S17. 13 SCt-738...37 LE. ed, 631. 

Ga.—Hand y. Matthews, 153 Ga. 
75, 111 SE 408; Kelley v. Ramey, 25 
Ga. A. 28, 102 SE 455. 

Minn.—Niggeler v. 34 
Minn. 118, 24 NW 369. 

Miss.—Culp v. Wooten, 79 Miss. 
503,-31.°S 1, 

N. Y.—Brown v. Crossman, 206 N. 
Y. 471, 100 NE 42; Dean y. Metropoli- 
tan El. R. Cot, 119 N. Y. 540, 238 NE 
1054; Morris v. Budlong, 78 N.Y. 543; 
Johnson v. Woodworth, 134 App. Div. 
715, 119 NYS 146; Brown v. Clifford, 
7 Lans. 46 [app dism 654 N. Y. 636 
mem]. 

N. C.—Culbreth v. Hall, 159 N. C. 
588, 75 SE 1096. 

Pa.—McClurkan v. Thompson, 69 
Pa. 307; Henderson y. Irvine, 1 AmLJ 
NS 269. 

Tex.—Cochrane v. Wilson, 106 Tex. 
180, 160 SW 593; Howard v. Kopperl, 
74 Tex. 494, SW 627; Ullman vy. 
Jasper, 70 Tex. 446, 7 Sw 763; Har- 
vey v. Edens, 69 Tex. 420, 6 SW 306; 
Alstin ,} vein Cundiff; '562)2 Texw) 458% 
Young v. Blain, (Commn. A.) 245 SW 
65; Holmes v. Tennant, (Commn. A.) 
231 SW 313 [rev (Civ. A.). 211 SW 
798]; Mann v. Wright, (Civ. A.) 269 
SW 222; Reese v. Mayfield’ Co., 
(Civ. A.) 234-SW 248; Lomax y. Trull, 
(Civ. A.) 232. .SW 861; Davis v. Cox, 
(Civ. A.) 229 SW 987; Wedgeworth v. 
Pope, (Civ. A.) 196 SW 621; Alexan- 
der v. Conley, (Civ. A.) 187 SW 254; 


Maurin, 


circumstances raising a contrary presumption.®+ 
the other hand the erantor’ s admission that the in- 
strument in dispute is an absolute deed is very 
strong evidence of that fact,®? although his casual 
statement that it was intended only as a mortgage is 
not by itself sufficient to warrant a court in so hold- 
ing at the instance of a creditor. 

[§ 127] 5. Questions for Jury. If the question 
whether a given transaction amounts to a mortgage 
or to a conditional or absolute sale depends on writ- 
ten instruments alone, as on the legal effect of a 
deed with a contract or bond for reconveyance, it 
is a question of law for the court;°* but if extrane- 
ous evidenée is required and received, for the pur- 
pose of ascertaining the real intention of the parties, 
the question becomes one of mixed law and fact, 
and the issue should be submitted to the jury, un- 
der proper instructions from the court as to the 
effect in law of the written documents in the case;%° 


Con eave: 


On 


Kellner v. Randle, (Civ. A.) 165 SW 
509; Bradford v. Malone, 33 Tex. Civ. 
A. 349, 77 SW 22. 

Vt.—Bemis v. Phelps, 41 Vt. 1. 

Wis.—Kunert v. Strong, 103 Wis. 
70, 79 NW 32. 
iF Bae et aa Ock v. Derisley, 1 F. & 

GK) 

Compare Fridley v. Somerville, 60 
W. Va. 272, 54 SEH 502 (holding that 
it is for the court to determine, from 
all the competent evidence in the 
case, both direct and circumstantial, 
including any indication of a mort- 
gage present, whether the deed in 
question was intended by the parties, 
at the time it was made, to be a 
mortgage or an absolute conveyance). 

[a] Applications of rule.—(1) It 
appeared that defendant had con- 
veyed land to plaintiff-by a deed abso- 
lute in form, and’ plaintiff at the 
same time executed an agreement to 
reconvey upon the payment of a spec- 
ified sum of money by a given day. 
In addition, evidence was introduced 
showing that the consideration for 
the deed was not adequate, that there 
was no mention of a debt in either 
instrument, that no evidence of an in- 
debtedness was included in the trans- 
action, and that two days afterward 
defendant accepted a lease of the 
same premises from plaintiff. It was 
held that the instruments did not, 
as a matter of law, constitute a mort- 
gage, and that their effect was a 
question for the jury upon all the 
evidence in the case. Bogk v. Gas- 
Sert, 149 U. S. 17, 13 SCt 738, 37 L: ed. 
631. (2) So it was held that there 
was no error where the court charged 
that a deed absolute in form from 
H to G, and the bond to reconvey, re- 
citing that the debt was extinguished 
by the conveyance, must be construed 
together; and that, when so con- 
strued, the instruments showed on 
their face a conditional sale, but left 
it to the jury to decide whether, upon. 
all the evidence, these instruments 
were intended as a mortgage to Se-+ 
cure a preéxisting debt. Howard v. 
Kopperl, 74 Tex. 494, 5 SW 627. (3) 
And where the grantor in a deed, ab- 
solute on its face, but intended to be 
a mortgage, afterward made a war- 
ranty deed of the property to the 
original grantee, who executed a can- 
cellation of the debt and also a con- 
tract for reconveyance to the grantor 
on the payment of the amount of the 
debt within one year, it was held to 
be error, in an action to declare the 
warranty deed a mortgage, to direct 
a verdict for plaintiff, as the question 
of the intention of the parties was 
for the jury. Kunert v. Strong, 103 
Wis. 70. 79 NW 32. 

[b1 Where agreement for a recon- 
veyance did not state whether notes 
would be satisfied in the event of 
grantor’s failure to repurchase, the 
question of intention of parties was 
for the jury. _Wedgworth v. Pope.: 
(Tex. Civ. A.) 196 SW 621. 


362 [41 C.5.] 


and according to some decisions, if there is any evi- 
dence in the case from which the jury might legiti- 
mately infer an intention of the parties to create 
a mortgage, it should be submitted to them, under 
proper instructions as to the weight of evidence re- 
quired for such purpose;*® but there is authority to 
the effect that, unless the testimony offered to con- 
vert a deed absolute in form into a mortgage by a 
parol defeasance is clear, precise, and indubitable, 
the question should not be submitted to the jury, 
and that, where evidence is without substantial con- 
tradietion, it is primarily for the court to deter- 
mine whether evidence that the instrument was in- 
tended to secure a debt is clear and convineing.®® 

[§ 128] 6. Conclusiveness of Judgment or Find- 
ings. When the evidence presented to the trial court 
might fairly warrant a finding that the presumption 
arising on the face of the deed had been overcome, 
as well as the adverse testimony, a judgment de- 
claring the deed a mortgage will not be disturbed 
A finding, on conflicting evidence, 
that a deed absolute on its face was in fact a mort- 


on- appeal.®? 


[cl] Where a deed is introduced to 
show chain of title in fee, and there 
is cause for doubt whether it was in- 
tended to operate as a conditional 
sale or a mortgage, it is proper to 
admit it in evidence, and leave it to 
the jury, under all the circumstances, 
to say whether it was intended to be 
a conditional sale or a mortgage. 
Harvey v. Edens, 69 Tex. 420. 6 SW 
306. 
[dl Where a third person ad- 
vances money for the purchase of 
property at judicial sale, or for re- 
demption from such sale, and takes 
a conveyance directly to himself, the 
question whether the transaction was 
meant as a loan, the title to be held 
as security therefor, or as a sale of 
the property, is for the jury. Hen- 
derson v. Irvine, 1 AmLJNS (Pa.) 
269; Braddock v. Derisley, 1 F. & F. 
60 


fe] Where ancestor’s deed was 
claimed to constitute a mortgage and 
therefore void as including a part of 
the ancestor’s homestead, the ques- 
tion of whether it was intended as a 
mortgage was for the jury. Davis 
v.' Cox; (Tex. Civ..A.) 229 SW 987. 

[fl In a suit to enjoin defendant 
from conducting in her own name a 
millinery business sold to plaintiff 
under an absolute conveyance where- 
in defendant contended the convey- 
ance constituted only a mortgage, the 
question was for the jury under con- 
flicting evidence. Lomax v. Trull, 
(Tex. Civ. A.) 232 SW 861. 

96. Tappen v. Eshelman, 164 Ind. 
338, 73 NE 688; Wolfe v. McMillan, 
127 “Ind: / 587,20 NE 5093) Reich) v. 
Dyer, 180 N. Y. 107, 72 NE 922; Mc- 
Cormick v. Herndon, 67 Wis. 648, 31 
NW 303. 

97. Munger v. Casey, (Pa.) 17 A 
36; Pancake v. Cauffman, 114 Pa. 113, 
7 A 67; Baisch vy. Oakeley. 68 Pa. 92; 
Rhines v. Baird, 41 Pa. 256. 

98 Chapman v. Hicks, 41 Cal. A. 
158, 182°P 336. 

99. Cal.—Beckman v. Waters, 161 
Cal. 581, 119 P 922; Lee v. U. S. Fire 
Ins., Co., 55 Cal. A. 391, 203 P 774. 

Til.—Hanks v. Rhoades, 128 Ill. 404, 
21 NE 774. 

Ind.—Grubbs v. Brended, 52 Ind. 
A, 531, 100 NE 872. 
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Iowa.—McRobert v. 
Iowa 28, 149 NW 906. 
Ky.—MeKibben v. Diltz, 138 Ky. 
684, 128 SW 1082, 137 AmSR 408; 
Clarke v. McDowell, 109 SW 887, 383 
Kyl 177. 
Md.—Day vy. Davis, 101 Md. 259, 61 


A. 576. 
Mich.—Fassbender v. Donohue, 184 
Mich. 52, 150 NW _ 335; Cusick vw. 


Spencer, 149 Mich. 434, 112 NW 1111. 
Minn.—Teal v. Scandinavian-Amer- 
ican Bank, 114 Minn. 435,131 NW 486. 


‘report, 
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[§ 129] 


Possession of 


enjoys ;° 


Mo.—Bryant_v. Lazarus, 235 Mo. 
606, 139 SW 558. 

Nebr.—Faulkner v. Powell, 72 Nebr. 
474, 100 NW 937. 

N. Y.—Ensign v. Ensign, 120 N. Y. 
655, 24 NE 942; Richardson v. Beaber, 
62 Mise. 542, 115 NYS 821; Haas Vv. 
Nanert, 2 NYS 723, 

N. D.—Grebe v. Swords, 28 N. D. 
330, 149 NW 126. 

Okl.—Kinch vy. Pierson, 97 Okl. 109, 
223_P) 144, iy 


Wash.—Hoover . v. 
Wash, 382, 133 P 602. 

1. Tappen v. Eshelman, 164 Ind. 
338, 73 NE 688; Howard v. Scott, 50 
Vt. 48. Compare Guarantee Gold 
Bond, ete., Co. v. Edwards, 7 Ind. T. 
297, 104 SW 624 (holding that under 
a statute providing that a master’s 
so far as not excepted to, 
shall stand good unless it shall ap- 
pear on the face of the report or 
from the evidence that it is errone- 
ous, and also under the common law, 
a master’s findings are only advisory 
to the court, and affirming a decree 
which reversed a master’s findings 
and declared an absolute deed to con- 
stitute a mortgage). 

2. ‘Cochrane v. Wilson, 106 Tex. 
180, 160 SW 593; McFadden vy. 
French, 29 Wyo. 401, 213 P 760. 

3. See generally Appeal and Error 
§§ 2855, 56. 

4, Sheppard v. Wagner, 240 Mo. 
409, 144 SW 394, 145 SW. 420; Carr 
Va) Carr, sb2 N.Y. 25.3), Yingling. wv. 
Redwine, 12 Okl. 64, 69 P 810. See 
also cases infra this section. 

5. See cases infra note 6. 

fa] Distinguished from ordinary 
mortgage.—An absolute deed, al- 
though intended as a security, differs 
from an ordinary mortgage and must 
be regarded as vesting both the legal 
title and the right to possession in 
the grantee. Richards v. Crawford, 
50 Iowa 494; Jeffery v. Hursh, 42 
Mich. 563, 4 NW 303. 

Title and possession under ordi- 
nary mortgage see infra § 564 et 
seq. 

6. Richards v. Crawford, 50 Iowa 
494; Burdick v. Wentworth, 42 Iowa 
440; Jeffery v. Hursh, 42 Mich. 563, 
4 NW 3038; Bennett v. Robinson, 27 
Mich. 26; Eglauch v. Labadie, 21 Que. 
Super. 481. 

[a] Ejectment.—A deed absolute 
gives the grantee right of possession 
and will sustain ejectment.. even 
though it was meant as a mortgage, 
if nothing appears to show that 
intent. Jeffery v. Hursh, 42 Mich. 
563, 4 NW 308. But compare infra 
note 8. 

7. Cal.—Smith v. Smith, 80 .Cal. 
323,/21 P) 4,422; P 186,549, 

Colo.—Dubois v. Bowles, 55. Colo. 
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Grantor—a. In General. 
a deed absolute in form was in fact intended as a 
mortgage, the relative rights of the parties will be 
determined by the law governing the relation of 
mortgagor and mortgagee.* 


[§§ 127-129 


gage! or was not a mortgage? is conclusive and will 
not be disturbed on appeal.* 
E. Rights of Parties—l. Rights of 


When it is established that 


premises. In jurisdictions where 


the title under such a deed is regarded as vesting - 
in the grantee,® in the absence of an agreement be- 
tween the parties in regard to possession of the 
premises, the grantor is not entitled to hold the 
possession against the demand of the grantee.® 
in other jurisdictions, as between the grantor and 
erantee, the former as really a mortgagor is re- 
garded as having the legal title and entitled to 
possession and to all the benefits and rights given 
a title holder,’ the grantee being vested with only 
such rights in the property as a strict mortgagee 
and it has been held that the Landlord and 
Tenant Act does not apply to a mortgagor who is 


But 


312, 184° P 119: 

Kan.—Holmes v. Holt, 93 Kan. 7, 
142 P 369; LeComte v. Pennock, 61 
Kan., 330,59 P 641. 

Ky.—Smith v. Berry, 167 Ky. 646, 
651, 181 SW 379 [quot Cye]. 

Nebr. —Connolly v. Giddings, 24 
Nebr. 131, 37 NW 939. 

Okl.—Yingling v. Redwine, 12 Okl. 
64, 69 P 810. 

Or.—Caro v. Wollenberg, 68 Or. 420, 
136 P 866 (recognizing rule). 

[a] Rule applied.— Where the 
owner of real estate executes an ab- 
solute deed as security for the pay- 
ment of money, and receives a de- 
feasance in writing, the transaction 
is a mere mortgage, and the mort- 
gagor, in the absence of a contract 
to the contrary, is entitled to retain 
possession of the property; and a 
lease executed by the grantee in the 
deed will not entitle the lessee to pos- 
session. Connolly v. Giddings, 24 
Nebr. 131, 37 NW 939. 

[b] As between mortgagor and 
mortgagee, the former has legal title 
and is entitled to all the benefits and 
rights given a title holder, a mort- 
gagee acquiring merely an equitable 
lien to the extent of his debt and the 
right to subject the property in pay- 
ment thereto, aS well as other rights 
flowing from the mortgage lien, such 
as the right to protection against 
waste and destruction of the prop- 


erty. Smith v. Berry, 167 Ky. 646, 
181 SW 379. 
[ec] In Indiana it has been held 


that while the holder of an absolute 
deed to land has prima facie a right 
to the possession of the property, yet 
it is a good defense to an action to 
enforce such right that the instru- 
ment is merely a mortgage made to 
secure a debt or a loan to defendant. 
Cox v. Ratcliffe, 105 Ind. 374, 5 NE 5. 

Mortgagor’s rights under ordinary 
mortgage see infra § 564 et seq. 

8. See cases supra note 7. And 
see Dubois v. Bowles, 55 Colo. 312, 
134 P 112 (where a deed absolute in 
form was in fact a mortgage to se- 
cure the grantee against loss as 
surety of the grantor on a note, the 
amount secured became fixed on the 
grantee paying the note, and the 
grantee could not assume possession 
of the premises); Yingling v. Red- 
wine, 12 Okl. 64, 69 P 810 (in the ab- 
sence of a specific agreement to the 
contrary, a mortgagee is not entitled 
to possession as against the mort- 
gagor, although the mortgage pur- 
ports on its face to be a deed ab- 
solute). 

[a] Bjectment.—A person holding 
the legal title, as security for a debt, 
although by absolute deed, is but a 
mortgagee, and cannot maintain 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 129-130] 
allowed to remain in possession, and, on demand 
after default, refuses to surrender possession; and 
the provisions of that act cannot be extended by 
any contrivance so as to give to the mortgagee the 
benefit of having summary proceedings;® but it has 
been held that, when a mortgagee obtains possession 
of the premises after condition broken, either by, the 
consent of the mortgagor or otherwise, he has the 
right to retain such possession as against the mort- 
gagor until the debt is paid.?° 

Improvements and repairs. A mortgagee in pos- 
session, subject to the right of the mortgagor to 
redeem, may make repairs reasonably necessary to 
preserve the estate, and he is entitled to credit 
therefor,’ but, where he is in possession claiming 
absolute ownership, he is not entitled to credit for 
improvements made without the consent of the mort- 
gagor, and not necessary to preserve the estate.’” 

Rents and profits. The grantee, like any mort- 
gagee in possession,+® must account to the grantor 
for the rents and profits of the property.14 Where, 
however, the grantee, although rightfully in posses- 
sion by agreement with the grantor, is in willful 
default, he may be charged with the rental value,’® 
although more’ than the rents actually received.'® 

Waste. A grantee as mortgagee in possession is 
liable for waste committed on the premises to the 
material injury thereof.’ 


Equity of redemption. The grantor, as in the 


ejectment for the possession, against 


the owners of the equity of redemp-| 438, 60 P 223. 


tion. Murray v. Walker, 31 N. Y. 
399. But compare supra note 6. 
[b] Lessee from grantee who is Eng.—England v. 


really a mortgagee has no right to 
Bossession of the premises. Connolly 
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Okl.—Balduff v. 


Va.—Eggleston v. Eggleston, 
Va: 334, 103 SE. 603,°°605 [cit Cyc], 


Waen® 169, 28 Reprint 649. 
Ont.—Kerr v. Murray,’ ‘6 Grant Ch, 


[41 C.J.] 363 
ease of an ordinary mortgagor,'® will have the right 
to redeem, by paying the amount intended to be se- 
cured, with interest, and may claim this right at any 
time before his equity is cut off by a foreclosure 
or other proper proceedings, and even after the time 
fixed in the deed as the day for payment, and not- 
withstanding the conveyance contains a clause of 
forfeiture for nonpayment at such time.’® He may 
also sell and convey his equity of redemption,?° 
and subsequent purchasers or encumbrancers will 
be entitled to redeem from the deed.*!. Furthermore, 
the grantee’s equity of redemption descends to his 
heirs.?? 

Reconveyance. On payment of the debt, or full 
satisfaction of the other conditions intended to be 
secured, the grantor will be entitled to a reconvey- 
ance of the estate from the grantee.?? Although 
a reconveyance by the grantee to the grantor is not 
necessary to reinvest the latter with the absolute 
title, it is necessary to clear up the record title.*4 

Cancellation of deed. A grantor, really a mort- 
gagor, who. remains in possession of the land con- 
veyed, may, upon the payment of the debt, have the » 
deed canceled as a cloud on his title.?® 

[§ 130] b. Suit To Declare Deed a Mortgage— 
(1) In General. While it has been held in some 
cases that a deed absolute on its face may be shown 
in a law action to be in fact a mortgage,”* if the 
grantee refuses to recognize the instrument as a 


Griswold, 9 Okl. 
M27. 


only the particular amount intended 
to be secured, but other amounts due 
to the grantee from the grantor, shall 
have been paid. Saunders v. Savage, 
(Tenn. Ch. A.) 68 SW 218. 

. [c]. Eiectment by grantee en- 
jcined.—When the conditions secured 


Codrington, 


. Giddings, 24 Nebr. 131, 37 NW 939. 
akc ctceree’s richts under ordinary 
mortgage see infra § 564 et seq. 


9. Culbreth v. Hall, 159 N. C. 588, 
75 SE 1096. 

10. Caro vy. Wollenberg, 68 Or. 420, 
136 P 866. 

11. Kinkead vy. Peet, 153 Iowa 199, 
132 NW 1095. See generally, infra 
§§ 629-636. 


12. Kinkead v. Peet, 153 Iowa 199, 
132 NW 1095. 


13. See infra §§ 604-614. 

14. U. S.—Bolin v. Wilkes, 249 
Fed. 705, 161 CCA 615. 

Tll.—Haworth v. Taylor, 108 Ill. 
275; Tedens. v. Clark, 24 Ill. A, 510. 

Mich.—Miller v. Peter, 184 Mich. 


142. 150 NW 554. ; 

Miss.—Fultz v. Peterson, 78 Miss. 
128, 28 S 829. 

N. C.—Culbreth v. Hall, 159 N. C. 
588, 75 SE 1096. 

Ont.—Hetherington v. Sinclair, 34 


Ont. L. 61, 8 OntWN 383, 23 DomLR 
630. 
15. Donaldson v. Temple, 112 S. C. 


200, 99 SE 885 (where the grantor 
lost a good tenant and the property 
deteriorated because the grantee will- 
fully refused to make the improve- 
ments his contract required, the lat- 
ter was chargeable with the rental 
value). 

16. Donaldson v. Temple, supra. 

17. Kinkead v. Peet. 153 Iowa 199. 
132 NW 1095, 

In case of ordinary mortgagee see 
infra § 637. 


18. See infra XXIV. 
19. Ga.—Carter v. Gunn, 64 Ga. 
651; Allen v. Frost, 62 Ga. 659; 


Phinizy v. Clark, 62 Ga. 623; West v. 
Bennett, 59 Ga. 507. 

Ill.— Jackson v. Lynch, 129 Ill. 72, 
21 NE 580, 22 NE 246; Roberts v. 
Richards, 36 Ill. 3389; Keithley v. 
Wood, 47 Ill. A. 102 faff 151 Ill. 566, 
38 NE 149, 42 AmSR 2651. 

Me.—Norton v. Berry, 120 Me. 536, 
115 A 287. 

Md. apa nomneon vy. Banks, 3 Md. Ch. 
138. 

N. Y.—Huntington v. Kneeland, 187 
N. Y. 563, 80 NE 1111. 


343. 

20. Hooper v. Reed, ‘211 Ala. sir: 
100 S 875; Williams~-v. Williams, 270 
Tll. 552, 110 NE 876; Moore v. Uni- 
versal El. Co., 122 Mich. 48, 80 NW 
1015. 

[a] Extent of rule—(1) Even in 
jurisdictions where a’ deed given as 
security with a separate contract 
for reconveyance upon payment of 
the loan amounts to a mortgage, al- 
though the deed operates to pass the 
legal title (see supra text and note 
5), (2) and a record of the deed 
is constructive notice of the rights 
of the grantee, a subsequent pur- 
chaser from the same grantor, in the 
absence of investigation, is not there- 
by charged with notice of the rights 
of a third party under an assignment 
of the unrecorded contract of recon- 
veyance (Lindberg v. Thomas, 137 
‘Iowa 48, 114 NW 562). 

21. Doty v. Norton, 133 App. Div. 
106, 117 NYS 793; O’Reilly v. Wilkes, 
8 CanLJ 1353 Hillock v. Frizzle, 10 


N. -B... 655. 
23. Fitch” v.) Miller; 200 Ill. 170, 
65 aa 650. 

Buyck, 162 


Ala. — Sewell v. 
Aint "496, ats lana WAL 
Ark.—Farris v. King, 27 Ark. 404. 


Cal.— Hall v. Arnott, 80 Cal. 348, 
22 P 200. 
Mo.—Gibbs v. Haughowout, 207 


Mo. 384, 105 SW 1067. 

N. Y.—Blazy v. McLean, 129 N. Y. 
44, 29 NE 6. 
(Ch. 


Tenn.—Saunders  y. 
A.) 63 SW 218. 

fa] Interest to be reconveyed.— 
When a mortgage is given in the 
form of an absolute deed, with a sep- 
arate clause of defeasance reciting 
that the legal title will be recon- 
veyed on payment of the debt se- 
cured, the mortgagor, or those claim- 
ing under him, can require no more 
than a reconveyance of the interest 
originally conveyed by the mortgage. 
Hall v. Arnott, 80 Cal. 348, 22 P 200. 

[b]1 What constitutes satisfaction. 
—Title will not be divested out of one 
to whom land has been conveyed by 
absolute deed, as security, until not 


Savage, 


by such a deed have been duly and 
fully performed, an action of eject- 
ment brought by the grantee, claim- 
ing under the deed, may be enjoined. 
Cayley v. McDonald, 14 Grant Ch. 
(Ont.) 540. 

24. Barry v. Hamburg-Bremen F. 
Ins. Co., 110 N. Y. 1. 17 NE 405; Shat- 
tuck v. Bascom, 105 N. Y. 39, 12 NE 
283; Slasor v. Slasor, 111 Wash. 90, 
189 P 546. 

fal Where principal deeded land 
to bank as security for a loan, the 
reconveyance of land by bank jointly 
to principal and agent, who had made 
payments for principal with prin- 
cipal’s funds, was insufficient to give 
agent an interest in the land. since 
the beneficial interest, on payment of 
loan was in principal, and was not 
affected by conveyance of naked legal 
title. Slasor v. Slasor, 111 Wash. 90,. 
189 P 546. 

Cloud on title see also infra text 
and note 25. 

25. Blankenship v. Cochran, 151 
Ga. 581, 107 SE 770. 

Cloud on title see also supra. text 
and note 24. 

26. Mich.—Roelofs v. Wever, 119 
Mich. 334, 78 NW 136. 

Minn.—Nellas v. Carline, 161 Minn. 
157, 201 NW 299; Backus v. Burke, 63 
Minn. 272, 65 NW 459; Terry v. Wil- 
son, 50 Minn. 570, 52 NW 973; Wake- 
field v. Day, 41 Minn. 344, 43 NW 71. 
Mite Tianieee v. Atcherly, 10 OhNPNS 

Or.—Adair v. Adair, 22 Or. 115, 29 
P) 193; 

Wis.—Barchent v. Snyder, 128 Wis. 
423, 107 NW 329; Rogan v, Walker, 1 
Wis. 527. 

[al Where it is not necessary to 
reform a deed, the fact that it is in 
legal effect a mortgage may be shown 
in an action at law. Barchent vy. 
Snyder, 128 Wis. 423, 107 NW 3829. 

[b] Reformation of deed unneces- 
sary.—Since a deed absolute, given 
to secure the payment of a debt, is in 
effect a mortgage, it is not necessary 
to ask a reformation thereof before 
filing a bill to redeem therefrom. 
Rogan yv. Walker, 1 Wis. 527. 
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mortgage claiming it to be an absolute sale and 
conveyance to himself, and therefore declines to re- 
ceive payment of the debt or performance of the 
other conditions, by way of redemption, the remedy 
of the grantor is by a bill in equity, praying that 
the deed shall be decreed to be a mortgage, and that 
he may be allowed to redeem from the same, and the 
grantee ordered to convey to him on such redemp- 
tion being made;?? but not a ‘bill for specific per- 
formance. 

Doing equity; clean hands. Since it is only by 
the aid of equity that the grantor in such an instru- 
ment can show that it was intended as a mortgage, 
he becomes subject to the rule that ‘‘he who seeks 
equity must do equity;’’?® and hence he must fulfill, 
or offer to fulfill, all the obligations which would rest 
upon him as a mortgagor.°° Furthermore, he must 
come into court with clean hands,*? and thus a 
grantor will not be heard to claim that an absolute 
deed is a mortgage when the land was conveyed for 
the purpose of defrauding his wife, and he had ex- 
pressly disclaimed title thereto by sworn answer.*” 

[§ 131] (2) Necessary Allegations. The allega- 
tions must be so made in the bill, complaint, or 
petition as to form a basis for the introduction of 
proof that the instrument was other than its words 

27. Cal.—Cowing v. Rogers, 34 
Cal. 648. 

Colo.—Hawkins vy. Elston, 58 Colo. 
400, 146 P 254. 

Turner, 150 Ga. 823, 


Ga. Prirt ii v. 
Til. SF eulik v. Kapusta, 303 Ill. 208, 


obtain the 


29. 
[a] 
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the debt, a bill for specific perform- 
ance will not lie, since, 
for plaintiff thereon, he would not 
title which defendant 
agreed to convey). 

See Equity §§ 151-161. 
Ability to redeem.—In suit to 


a” 


[§§ 130-133 


indicated.2 It is not, however, considered neces- 
sary, to entitle the grantor to relief, that he should 
prove** or allege®® that the security debt has been 
fully paid, although there is authority to the con- 
trary ;°° and it has been held that he need not in- 
clude in his bill a tender or offer to pay the money 
admitted to be due or which may be found to be 
due on an accounting,®’ although there-is contrary 
authority.*§ 

[§ 132] (3) Right to Jury. An action to have a 
déed absolute on its face declared to be a mortgage 
and for an accounting is one of purely equitable 
cognizance and neither party as a matter of right 
is entitled to a jury.*® 

[§ 133] (4) Relief Granted; Decree. When a 
court of equity acquires jurisdiction of an action 
brought to determine whether certain conveyances 
are, in fact, mortgages, although purporting to be 
deeds, it will, under the general rule,*® retain ju- 
risdiction for 'the purpose of adjudicating all differ- 
ences between the parties growing out of the trans- 
action.*+. Where the lower court, dealing with the 
master’s report, rendered in a suit to declare a 
conveyance absolute on its face a mortgage, ad- 
judged that the deed was intended to secure the 
present debt and future debts which were found 


cated’). 

[a] Allegations held sufficient.— 
Bailey v. Turner, 150 Ga. 823, 105 SH 
471; Kulik v. Kapusta, 303 Ill. 208, 
135 NE 402; Myers v. Mills, 109 Kan. 
734, 201 P 856; Obrecht v. Friese, 
(Md.) 129 A 657. 


by a decree 


wg 


105 SE 4 
135 NE 402 

Ind.—Sheets v. Jones, 81 Ind. A. 
41, 142 NE 391 

Kan. —Myers v. Mills, 109 Kan. 734, 

ZO, 850, 
as Md.—Obrecht v. 129 A 

es 

Nebr.—Gift v. Dress, 99 Nebr. 801, 
157 NW 1014. 

N. Y.—Doty v. Norton, 133 App. 
Dive. 106.117" NYS 1.93. 

Okl.—Renas v. Green, 88 Okl. 169, 
Val ude sR IS 

S. C.—Cox v. Enterprise Bank, 115 
S. C. 191, 104 SE 693. 

Tenn.—-Spicer y. Johnson, (Ch. A.) 
61 SW 1041. 

Tex.—Beauchamp v. Parrish, (Civ. 
A.) 148 SW 333. 

W. Va.—Dake v. O’Brien, 83 W. 
Va. 678, 99 SE 280. 

Ont.—-Hetherington v. Sinclair, 34 
ate L. 61, 8 OntWN 383, 23 DomLR 

30. 

N. W. Terr.—Blunt v. Marsh, 1 
Terr. L. 126. 
', See Micou v. Ashurst, 55 Ala. 607 
(holding that a court of equity will 
not entertain a bill for the sole pur- 
pose of ascertaining whether the re- 
lation of mortgagor and mortgagee 
exists, but only when it can afford 
full relief). 

fal Decree need not provide for 
foreclosure.—It is no objection to a 
decree on a bill to declare a deed a 
mortgage that it does so without 
making provision for foreclosure in 
case of default. Roelofs v. Wever, 
119 Mich. 334, 78 NW 136. 
‘ [b] Joinder of two grantees as de- 
fendants.—An action against two 
grantees seeking to have two certain 
deeds decreed to be mortgages is 
not open to the objection of a 
misjoinder where the petition ex- 
pressly alleges that the two grantees 
conspired together to secure such 
deed and pleads such facts as made 
the act of one the act of the other. 
‘Gift v. Dress, 99 Nebr. 801, 157 NW 


1014. 

P28 Adair ve Adair, 2250n) Libya 29 
P 193 (where land is conveyed by 
‘deed absolute in form, but intended 
as a mortgage, although the grantee, 


by a defeasance, agrees to eonvey the 


Friese, 


title to the grantor on payment of 


have deed declared mortgage and for 
accounting, plaintiffs° were not _ re- 
quired to be in a position either to 
redeem property themselves or to 
present a purchaser ready, willing, 
and able to buy at a price sufficient 
to cover all amounts due trustees to 
be entitled to relief. Obrecht  v. 
Friese, (Md.) 129 A 657. 

30. Cowing v. Rogers, 34 Cal. 648: 
Heacock v. Swartwout, 28 Ill. 291; 
Holden Land, etc., Co. v. Inter-State 
Trading 'Co.,.87-,Kan, 22% 123 .P. 733° 
LRAI1915B 492; Hetherington y. Sin- 
clair, 34 Ont. L. 61, 8 OntWN 3883, 23 
DomLR 630. 

[a] Conditions precedent.—Where 
a party asks a court to declare a deed 
to be in effect a mortgage, he may be 
required, as a condition to receiving 
such equitable relief, to forego the 
advantage of any statutory penalties 
for the exaction of usury, and sub- 
mit to a charge of the principal of 
the debt and legal interest. Holden 
Land, etc., Co. v. Inter-State Trading 
ne 87 Kan. 221, 123 P 733, LRA1915B 

31. Fonner v. Martens, 186 Cal. 
623, 200 P 405; and generally Equity 
§§ 163-178. 

[a] Conveyance to defraud wife 
suing for divorce.—Fonner vy. Mar- 
tens, 186 Cal. 623, 200 P 405. 


32. Fonner v. Martens, supra. 
33.. Branham y. Peltzer, (Mo.) 177 
Sw 373, 374 (“The ultimate fact 


which will convert a deed absolute 
on its face into a mortgage is that 
the deed was given to secure a debt: 
or, as has been frequently stated, the 
test by which to determine whether 
a transaction is a mortgage or a con- 
ditional sale is this: If, after the 
execution and delivery of the instru- 
ment evidencing the transfer, the 
debt still subsists between the par- 
ties, it is a mortgage; if, however, 
there is no debt still subsisting, and 


the grantor has the privilege of re- 


funding if he pleases within a given 
time, thereby entitling him to a re- 
conveyance, it is a conditional sale. 

. Such allegations should there- 
fore have been made in the petition 
as to form a basis for the introduc- 
tion of proof that the instruments 
were other than their words indi- 


34. Tucker v. Witherbee, 130 Ky. 
269, 118 SW 123; Sherwin v. Ameri- 
ean Loan, ete., Co., 42 N. D. 389, 173 
NW 758. 

35. Reitze v. Humphreys, 53 Colo. 
177, 125 P 518; Sheets v. Jones, 81 
Ind. A. 41, 142 NE 391; Sherwin v. 
American Loan, etc., Co., 42 N. D. 
389, 173 NW 758. 

36. Bone v. Lansden, 85 Ala. 562, 
6 S 611 (as the bill did not al- 
lege payment, it was without 
merit). 

37.. Taylor v. Dillenburg, 168 Ill. 
235, 48 NE 41; Dwen v. Blake, 44 Tl. 
135; Barnard v. Cushman, 35 Ill. 451; 
Brown v. Follette, 155 Ind. 316, 58 
NE 197; Marvin v. Prentice, 49 How 
Pr: (NRY.) 385, 

38. Bone v. Lansden, 85 Ala. 562, 
6 S 611 (as the bill did not offer to 
pay and redeem it was without 
merit); Shaner v. Rathdrum State 
Bank, 29 Ida. 576, 161 P 90 (tender of 
the debt should be made in a bill 
to have an absolute deed declared a 
mortgage). See Constant v. Simon, 
303 Mo. 203, 259 SW 424 (holding 
that, where it is alleged that the con- 
veyance was made without considera- 
tion and an accounting was asked, 
but it appears from the evidence that 
the deed was in fact given as security 
for a loan, that plaintiff manifested 
no intention of redeeming, and that 
it was reasonably claimed that she 
was unable to procure the funds with 
which to pay the indebtedness, the 
action will not be treated as a suit 
to redeem). 

39. Renas vy. Green, 88 Okl. 169, 
212 P 755. 

Jury in equity case generally see 
Juries §§' 30-51. 

40. See Equity §§ 117-129. 

41. Holmes v. Holt, 90 Kan. 774, 
136 P 246; Doty v. Norton, 133 App. 
Div. 106, 117 NYS 7938; Beauchamp 
BATE: (Tex. Civ. A.) 148 SW 


[a] Rights of persons not made 
parties.—In a suit to have a deed 
absolute on its face declared a mort- 
gage, where purchasers from the 
mortgagor were not made parties, no 
inquiry as to his sale can be made. 
Cox v. Enterprise Bank, 115 ier C. 
191, 104 SE 693. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 133-136] 


in the master’s report, the decree will be deemed 
specific as to the amount of such debts, it referring 
to the report.*!% 

Where grantee has sold land. Where a court has 
acquired jurisdiction in an action seeking to have 
a deed declared a mortgage, it has power, as an 
alternative, to render judgment against grantee who 
has sold property for the amount received in excess 
of the debt,*? or, as it has been said, equity mould- 
ing its judgment according to the facts will presume 
that defendant holds the value or proceeds of the 
land as a separate fund in his hands and will decree 
that he pay to plaintiff that which represents the 
land,** even if plaintiff does not call his action one 
to redeem and ask for a money judgment, the action 
being in legal effect one for redemption, although 
under the circumstances set forth in the complaint 
only a money judgment can be obtained and there- 
fore only such a judgment need be demanded.** 

Where grantee has exchanged land. When the 
grantee in a deed given to secure the payment of a 
debt conveys the land in fraud of the trust, and re- 
ceives other land in exchange, the defrauded mort- 
gagor may at his election require the grantee to 
account for the value of the land conveyed, the value 
of the land received in exchange, or the specific 
property thus received.*> And it has been held that, 
under such circumstances, the mortgagor’s equity 
will attach to the land received in exchange for 
the mortgaged property, and when the grantee has 
received part of the exchange value in cash the 
money so received must be applied on the indebted- 
ness as of the date of its reception.** 

Decree for payment of sum due within fixed time. 
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Where the title remains in the grantor, regarded as 
a mortgagor, until divested by foreclosure and sale,** 
it was held, in a suit brought to have an absolute’ 
deed adjudged to be a mortgage, that a judgment 
cutting off the mortgagor’s equity, unless he paid 
the sum found due by a time certain, is erroneous.** 
But it has been held that in a suit to redeem prop- 
erty which has been sold at a foreclosure sale, 
brought by a vendee of the mortgagor who was not 
made a party to the foreclosure suit, a decree is 
properly entered allowing complainant to redeem the 
mortgaged premises upon payment of the amount 
found to be due within a reasonable time named in 
the decree, together with the costs, and directing de- 
fendant to discharge the mortgage on the payment 
of the money, or, in default of such payment, that 
the bill be dismissed,*® and an order directing a 
sale is not required.°° 

[§ 134] (5) Costs. The costs of such suit prop- 
erly fall upon the grantee, who wrongfully refuses 
to recognize the conveyance as a mortgage.*! 

[§ 135] c. Loss or Relinquishment of Equity of 
Redemption—(1) Agreement of Parties. Although 
a deed may amount in equity to a mere mortgage, 
yet afterward, if the parties both agree thereto, it 
may lose its character as an equitable mortgage, 
and become what it purports to be, an unconditional 
conveyance.*? 

[§ 136] (2) Laches; Limitations. A party, who 
has the right to treat a deed absolute on its face 
as a mortgage and to redeem from it, must be rea- 
sonably prompt in asserting such right; very long 
delay, amounting to laches on his part, will defeat 
his right of redemption,®® especially if interests of 


414%. Coxv.Enterprise Bank, supra. 

42. Beauchamp v. Parrish, (Tex. 
Civ. rete Coe SW 333. 

43. oty v. Norton, 133 App. Div. 
106, 117 NYS 793. 

44. Doty v. Norton, supra. 

45. Dybdal v. Fagerberg, 102 Minn. 
130, 112 NW 1018, 114- NW 268. 

46. Hawkins vy. Elston, 58 Colo. 
400. 146 P 254. 

47. Mooney v. Byrne, 163 N. Y. 86, 
57 NE 163; and supra § 129. 

43. Byrne v. Hudson, 127 Cal. 254, 
59°P 597. 

49. Decker v. Patton, 120 Tl. 464, 
11 NE 897. 

' 50. Decker ‘vv. Patton, supra. 

51. Spicer v. Johnson, (Tenn. Ch. 
A.) 61 SW 1041; Mowry v. Baraboo 
First Nat. Bank, 66 Wis. 539, 29 NW 
559. See Hetherington v. Sinclair, 34 
Ont. L. 61, 8 OntWN 33, 23 DomLR 
630 (holding that, where the prop- 
erty was unlawfully sold by the 
mortgagee the costs should be appor- 
tioned between him and his grantees, 
the latter not being bona fide pur- 
chasers for value). 

‘Costs in equity suit generally see 
Costs §§ 22-40. 

52. Richmond v. Richmond, 20 F. 
Cas. No. 11;801; Hutchinson v. Page, 
246 Ill. 71. 92 NE 571; Carpenter v. 
Carpenter, 70 Ill. 457; West v. Reed, 
55 Ill. 242; Minick v. Reichenbach, 97 
Nebr. 629, 150 NW 1001. 

[a] Technical conveyance of mort- 
gagor’s estate unnecessary.—It is not 
essential to the proper extinguish- 
ment of the right of redemption, ‘by 
an varrangement between the parties 
themselves, that it shouldbe done by 
an instrument which will operate as 
a technical conveyance of the mort- 
gagor’s estate in the land. If such 
transactions have occurred between 
the parties as would render it in- 
equitable that the grantor should be 
permitted to redeem, :that of itself, 
without a technical release, will op- 
erate as a cancellation of the agree- 
ment. for ‘defeasance, or instrument 
of defeasance, and give to the deed 
the effect of an original, absolute con- 
veyance as-between the parties. West 


v. Reed. 55 Ill. 242. 

53. Colo.—Baird v. Baird. 48 Colo. 
506s 21o RP 79. 

Ill.— Clary v. Schaack, 253 Ill. 471, 
97 NE 1070; Maher v. Farwell, 97 Ill. 
56; King v. Wilder, 75 Ill. 275; Mc- 
Neill v. McNeill, 204 Ill. A. 287. 

Iowa.—Fort v. Colby, 165 Iowa 95, 
144 NW_ 393. 

Ky.—Sheffield v. Hurst, 104 SW 
350. 31 KyL 890. 

Mich.—Buffum vy. Porter, 70 Mich. 
623, 38 NW 600. 

Mo.—Schradski v. Albright, 93 Mo. 
42, 5 SW 807. 

Mont.—Elling v. Fine, 53 Mont. 481. 
164 P 891, 898, AnnCas1918C 752 [cit 
Cyc]; Riley v. Blacker, 51 Mont. 364, 
TH Q7EP 158% 

Or.—Ontario First Nat. Bank v. 
Seaweard, 78 Or. 567, 152 P 883. 

Wash.—Gasaway v. Ballin, 57 
Wash. 355, 106 P 905. 

W. Va.—Browning v. Browning, 91 
WwW. Va. 196, 112 SE 314; Drake v. 
O’Brien, 83 W. Va. 678, 99 SE 280. 

Wis.—M. C. Gehl Co. v. Brahm, 177 
Wis. 222. 187 NW 1011. 

“The. whole doctrine of treating a 
conditional sale as a mortgage is the 
creature of equity, and will not be 
applied when the parties have unrea- 
sonably slept upon their rights, and 
to apply the doctrine would be to do 
injustice, not equity.’’ Sheffield -v. 
Hurst, 104 SW 350, 351, 31 KyL 890. 

fal Matters constituting laches.— 
(1) Where a bill to redeem from a 
deed, absolute in form but claimed 
to have been intended as a mortgage, 
is not filed until thirteen years after 
the date of the transaction, and more 
than seven years after the grantee 
had distinctly refused to recognize 
the rights claimed by the complaint, 
and no sufficient excuse is offered for 
the delay, complainant’s right to 
relief will be barred by his. laches. 
Maher v. Farwell, 97 Ill. 56. (2) And 
where the grantor in such a deed, 
during the six years following his 
conveyance, paid no ‘taxes on the 
land, nor \set up any claim to its 
ownership, but encouraged third per- 
sons to buy the property, and allowed 


| than plaintiff, 


them to make improvements thereon 
without any protest, it was held too 
late for him to seek the aid of equity 
in establishing the claim that the 
deed was only meant as a mortgage. 
Schradski v. Albright, 93 Mo. 42, 5 
SW 807. (3) And eyen.a delay of one 
year was conSidered enough to de- 
feat the grantor’s action for redemp- 
tion, where his only competent evi- 
dence merely showed that he had 
been allowed to retain the possession 
after the conveyance, and ‘where he 
had allowed valuable improvements 
to be made on the premises by' the 
occupant and apparent owner, and he 
presented: no reasonable excuse fo 
the delay. Buffum v. Porter, 70 Mich. 
623, 38 NW 600. (4) Where grantor 
stood idly by for more than thirteen 
years while his grantee treated the 
property as his own, spent money 
upon it, paid taxes and died, while 
his executors operated the property. 
improved it, ‘and paid taxes, and 
while it passed through probate pro- 
ceedings and was formally distrib- 
uted, he was ‘barred by laches from 
concluding transaction was a mort- 
gage. Elling v. Fine, 53 Mont. 481, 
164 P 891, 893, AnnCas1918C 752 [eit 
Cyc]. (5) In the absence of obstacle 
to assertion of claim of right to alter 
status of deed, excusing unreason- 
able delay in assertion. thereof, laches 
of over thirty years applies. to pre- 
vent redemption where parties are 
deceased and proof is dependent on 
oral evidence. Drake vy. O’Brien, 83 
W. Va. 678, 99 SE 280.:: (6) “If there 
has been long delay and gross lack 
of diligence in prosecution of grant- 
or’s rights, throughout period in 
which grantee dies and evidence re- 
lied on by grantor is wholly verbal 
and consists only of proof of uncer- 
tain and indefinite oral admissions 
of grantees, susceptible of such ex- 
planation as would, reconcile them 
with hypothesis of conditional sale 
or willingness to reconvey, and only 
living witness to transaction, other 
testifies to absolute 
is properly denied on 
laches. Browning ‘v. 


sale, relief 
ground of 
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third persons have intervened,®* or if the grantee 
has been allowed to deal with the property in such 
manner that a redemption would seriously prejudice 
him.®> It has been held that the bill must allege 
specifically the impediments to an earlier prosecu- 
tion of the claim.°® And if the defense of laches 
is apparent from the face of the bill it may be relied 
upon as ground for the affirmance of a decree of 
dismissal for want of equity, if the answer denied 
that complainant was entitled to the relief. prayed 
and asked that the same advantage be given to such 
answer as would have been allowed had a demurrer 
been filed.5? It has, however, been broadly stated in 
some cases that, where one loans money to another 
and takes an absolute deed of property for his secu- 
rity, the title is held in trust for the borrower, and 
no lapse of time short of that fixed by the statute 
of limitations can bar or forfeit the right of re- 
demption in the borrower or defeat his “interest.®® 
A statute, providing that no action to declare con- 
veyance a mortgage shall be maintained unless com- 
menced within specified time of execution, is in- 
applicable to a conveyance before its passage, to 
secure a debt not maturing within the statutory 
period.®® 

When right to foreclose barred. A bill to have 
a deed absolute on its face declared a mortgage will 
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' became a lien on the lJand.** 


a 
[§§ 136-138 


not lie after the right to foreclose is barred by the 
statute of limitations, since the right to redeem and 
the right to foreclose are reciprocal.®® 

[§ 137] 2. Creditors of Grantor—a. In General. 
It is generally held that the conveyance of an estate 


‘by an absolute deed, although accompanied by an 


agreement for reconveyance or other form of de- 
feasance, leaves the grantor, at law, without any 
interest in the land which can be attached or sold 
on an execution at law against him,** although there 
is some authority directly®* or apparently®* to the 
contrary; and it has been held that, where land con- 
veyed was to be sold by the grantee and the proceeds 
applied on a debt due him from the grantor, title 
remained in the grantor and a judgment against him 
But the right to show ~ 
that the deed was in fact intended as a mortgage 
may be claimed in equity by creditors of the grantor, 
for the purpose of rendering the equity of redemp- 
tion available as assets for the satisfaction of their 
demands.®® 

[§ 138] b. Fraud on Creditors. Such a convey- 
ance, although valid between the parties, may work 
such a fraud upon other-creditors of the grantor, 
by putting his property beyond their reach or hin- 
dering them in the collection of their claims, as to 
be voidable at their instance;°® but the application 


Browning, 91 W. Va. 196, 112 SE 314. 
(7) Bill to have deed absolute on its 
face adjudged a mortgage, filed by 
successors of grantors more than 
thirty years after payment of alleged 
mortgage debt, and after death of 
all parties thereto, plaintiffs and 
their ancestors having been out of 
possession during all such _ period, 
and where deed’s true character de- 
pends largely upon .oral evidence, is 
barred by laches. Drake v. O’Brien, 
83 W. Va. 678, 99 SE 280. 

[b] Matters not constituting 
laches.— (1) The right to assert that 
a deed in form is a mortgage is not 
barred by laches, where the grantor. 
and afterward his executor, remain 
in possession, and pay the taxes, 
until agreement was made with the 
holder of the mortgage to pay them, 
pending a prospective sale, such 
holder not disavowing his trust 
or questioning that the deed was in- 
tended as. a mortgage. Niehaus v. 
Shetter, 78 Or. 447, 153 P 486. (2) 
Where a grantee in a deed absolute 
in form, but in fact a mortgage, 
took possession of the premises, a 
delay of three years on the part of 
the grantor in seeking to enforce his 
right of redemption did not amount 
to laches. Fort v. Colby, 165 Iowa 
95, 144 NW 393. (3) A delay of seven 
years after the deed was given will 
not constitute laches where the 
grantor made claim as soon as it dis- 
covered that grantee claimed absolute 
title and this was followed by liti- 
gation started by the grantee. M. C. 
Gehl. Co: v.: Brahm, 177 Wis. 222, 
187 NW 1011. 


54 See cases supra note 53. 
55. See cases supra note 53. 
56. Baird v. Baird, 48 Colo. 506, 
alls Bae? yey 
ride Gray v. Hayhurst, 157 Ill. A. 
58. Fowler v. Haggins, 209 Ala. 


176. 95 S 816; Coates v. Woodworth, 
13 Ill. 654. See Nelson v. Helmbrecht, 
155 Minn. 327. 193 NW 688 (holding 
that action will be barred by pos- 
session for over forty years under 
deed, although in fact a mortgage. 
possession having ripened into a 
legal title); Hurlburt v. Chrisman, 
100 Or. 188, 197 P 261 (holding that, 
where the mortgagee of land went 
into possession without foreclosure 
with the consent of the mortgagor 
who desired to avoid a suit, immedi- 
ately on his taking possession a 


cause of suit for redemption of the 
land arose in favor of the mortgagor, 
and the statute of limitations against 
such cause of suit in her favor began 
to run at once); Leland v. Morrison, 
92 S. C. 501, 514, 75 SE 889, AnnCas 
1914B 349 (where, in holding that the 
mortgagor’s rights will not be lost 
by any lapse of time not sufficient to 
bar it by the statute, it was said: 
“Under the law of this state the life 
of a mortgage is twenty years. Any 
time during that period, the owner 
of it has the right to foreclose it 
and if the statute of limitations does 
not bar the right to foreclose. it 
would not bar the right to redeem. 
The right to foreclose and the right 
to redeem are reciprocal. When the 
right of one exists the other exists. 
When one is barred, the other is 
barred’’); Stafford v. Stafford, 29 Tex. 
Civ. A. 73, 71 SW 984 (holding that, 
where land is conveyed by a deed ab- 
solute in form, but in fact a mort- 
gage, nothing short of adverse pos- 
session on the part of the mortgagee, 
satisfying the requirements of the 
statute of limitations barring actions 
for land, would vest title in the mort- 
gagee by limitations). Compare Tur- 
ner v. Littlefield, 46 Ill. A. 169 [aff 
142 Ill. 630, 32 NE 5221 (holding that, 
if there is such a change in the rela- 
tions of the parties or in the subject 
matter of the suit as to make it in- 
equitable to grant the relief, or if 
the delay is so great in asserting the 
right to redeem as to justify the pre- 
sumption that such right has been 
abandoned, relief will be denied in 
equity without reference to any stat- 
utory period). 

fal The statute of limitations 
runs against a bill to declare a deed 
absolute in form a mortgage, in fa- 
vor of a grantee in possession, from 
the time such possession, becomes 
adverse to the grantor’s title, and 
that the grantee’s possession is 
adverse may be inferred from the 
exercise by him of acts of ownership 
after payment of the debt. Minick 
v. Reichenbach, 97 Nebr. 629, 150 
NW 1001. 

59. Jentzen v. Pruter, 148 Minn. 
8, 180 NW 1004. 

60. Green v. Capps, 142 Ill. 286, 31 
NE_ 597. 

61. David City First Nat. Bank v. 
Spelts, 94 Nebr. 387, 148 NW _ 218; 
Loring v. Melendy, 11 Oh. 355; Baird 
v. Kirtland, 8 Oh. 21; McCabe v. 
Thompson, 6 Grant Ch. (Ont.) 175; 


McDonald v. McDonell, 2 Grant Err. 
& App. (Ont.) 393. 

62. Wallace v. Smart, 22 Man. 68, 
1 DomLR 70, 19 WestLR 787 (where 
a conveyance absolute in form is held 
merely aS a mortgage security, the 
equity of redemption may be sold 
under execution upon a judgment 
against the person entitled to the 
equity, although.the right of redemp- 
tion is not disclosed upon the docu- 
ments of title or upon the registry 
records). 

63. McMillan v. Davenport. 44 
Mont. 23, 118 P 756, AnnCas1912D 984 
(a judgment against the interest of 
the mortgagor was not superior to 
the right of a purchaser from the 
grantee, even though he took with 
notice). 

64. Mustar v. McComb, 40 S. D. 
205, 167 NW 232. 

65. Ill—De Wolf v. 
Til, 225, 79 AmD 371. 

Iowa.—Allen v. Kemp, 
452. 

Ky.—Horn v. Bates, 114 SW 763. 

Nebr.—David City First Nat. Bank 
eee 94 Nebr. 387, 143 NW 


N. Y.—Macauley v. Smith, 132 N. 
Y. 524, 30 NE 997. 

Wis. — Milwaukee Manufacturers’ 
ep v. Rugee, 59 Wis. 221, 18 NW 

Compare Andrus v. Burke, 61 N. J. 
Eq. 297, 48 A 228 (holding that the 
right to treat a deed intended as a 
mortgage as such is mutual and the 
grantee cannot be compelled by other 
ereditors of the grantor to treat it 
as a deed, in the absence of circum- 
Stances creating an estoppel, and 
such a grantee will not be compelled 
to treat it as a deed where it would 
be unjust to subsequent judgment 
creditors who, although not-answer- 
ing in the action, are treated by all 
as actively pursuing their remedies). 

{a] Failure to list equity in bank- 
ruptcy proceedings.—Where a bank- 
rupt had an equity of redemption in 
certain real estate which was not 
scheduled as a part of his assets, his 
creditors after the termination of 
bankruptcy proceedings could en- 
force their claims against such in- 
terest by proper proceedings, whether 
defendant failed to list the property 
by oversight or through fraud. Horn 
v. Bates, (Ky.) 114 SW ae 

66. Fuller, etc., Co. Gaul, 85 
Hee 500 [aff 185 Ill. "43, 56 NE 


Strader, 26 


29. Iowa 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 138-143] | 


of this rule has been limited in the case of a subse- 
quent ereditor.®* 

Who may object. Where such a deed has been 
made with a fraudulent purpose as toward creditors, 
the right to avoid it will be confined to the cred- 
itors.°§ In such eases equity will give no aid to the 
grantor himself,®® and will refuse to declare the deed 
a mortgage at his instance and give him a right of 
redemption,”® although it has been held that, where 
a person conveys all his real estate to his legal 
adviser, for the purpose of placing it beyond the 
reach of his ereditors as well as to secure a debt 
due to the grantee, and is induced to do so by the 
advice and artifice of the grantee, equity will not 
refuse to treat the deed as a mortgage, but will 
allow the grantor to redeem, notwithstanding the 
fraud attending the transaction, since the parties 
are not in pari delicto.™ 

[§ 139] ¢. Grantee’s Duty to Disclose. It has 
been held that one who takes a mortgage in the form 
of an absolute deed must, if questioned by a ered- 
itor of the mortgagor, or by any other person haying 
an interest in knowing the fact, carefully and truly 
disclose the true nature of his security.72. An un- 
truthful statement touching a material fact in rela- 
tion to such security, or a failure to make a full 
and true disclosure when required, will postpone 
such security to that of a subsequent attaching 
ereditor.7? 

[§ 140] 3. Rights of Grantee’+—a. In General. 


67. Lynch v. Raleigh, 3 Ind. 273 


In 


MORTGAGES 


raise a presumption of fraudulent 


F4d).. di.) 367 


some jurisdictions it is held that, where land is 
conveyed by an absolute deed, although intended 
as a security, the entire legal estate vests in the 
grantee,” and on his death descends to his heirs,*® 
although it has been held that the widow of such 
a grantee, unlike the widow of the mortgagor, has 
no dower right,” and upon his death the mortgage 
passes to his personal representative’® or by his will 
as personal property.’® In other jurisdictions it is 
held that an absolute deed given under such circum- 
stances merely creates a lien. on the premises in 
favor of the grantee, leaving the legal title in the 
grantor.®° 

[§ 141] b. Right to Have Instrument Declared a 
Mortgage. The right to come into a court of equity 
for the purpose of having the deed declared a mort- 
gage belongs to the grantee no less than to the 
grantor.®t 

[§ 142] ce. Right to Foreclose. The grantee may 
maintain an action for the foreclosure of the deed 
in the character of a mortgage,®? and this right ex- 
tends to the grantee’s executors;** and it is imma- 
terial that the conveyance was recorded as a deed 
rather than as a mortgage,®* although it has been 
held that an adjudication that a deed absolute is a 
mortgage will not be made, at the instance of the 
personal representative of the grantee, for the sole 
purpose of making it possible for him to collect the 
proceeds of such mortgage and distribute the same.*® 

[§ 143] d. Right to Sue for Trespass. Where the 
erty, and the fact that the object 


was to secure the payment of money 
may be proved by oral testimony as 


(where a fraudulent conveyance of|intent. Dooley v. Ahern, 191 Ill. A. 
land has been made and received to} 140. 
avoid the payment of an existing 71... Herrick.y.. Lynch, 150 I11. .283, 


debt, with an agreement for a re- 
conveyance upon a repayment of the 
purchase money and the expenses of 
improvements, a creditor of the 
grantor whose debt was contracted 
after the deed was made and re- 
corded, if occupying the position of 
a junior mortgagee or creditor en- 
titled to redeem, cannot institute pro- 
ceedings for that purpose, after the 
death of the grantor, unless before 
his decease he obtained judgment 
against him, or an administrator has 
been appointed). 

68. Lenox v. Notrebe, 15 F. Cas. 
No. 8,246c, Hempst. 251 

69. See cases infra note 70. 

70. Lenox v. Notrebe, 15 F. Cas. 
No. 8,246c, Hempst. 251; Illman ev. 
Kruse, 301 Ill. 408, 184 NE 107; Kitts 
v. Willson, 130 Ind. 492, 29 NE 401: 
Frolich vy. Aikman, 194 Mich. 569, 161 
NW 867; Patnode v. Darveau, 112 
Mich. 127, 70 NW 439, 71 NW 1095. 
See Mundell v. Tinkis, 6 Ont. 625 
(where plaintiff brought an action to 
redeem a certain property conveyed 
by him in a deed absolute in form, 
and it appeared that the deed in ques- 
tion, which he now sought to cut 
down to a mortgage, had indeed been 
executed by him for the purpose of 
securing a debt due’ to the grantee, 
but that the main object of the trans- 
action was to protect the property 
from the results of an anticipated 
action for breach of contract, evi- 
dence was not admissible to rectify 
the form of the instrument). Com- 
pare Livingston v. Ives, 35 Minn. 55, 
27 NW 74 (holding that the fact that 
in addition to securing an indebted- 
ness one of the motives of a grantor 
in executing a deed absolute in terms 
but in intention and legal effect a 
mortgage was to hinder and delay 


his creditors is not a defense to an| 


action for redemption). 

fa] Insufficient proof of fraudu- 
lent intent.— Where the _ evidence 
shows that a warranty deed given as 
a mortgage was given to secure a 
bona fide indebtedness, the mere fact 
that the manner and circumstances 
in which it was given indicate an 
intention to prefer one legitimate 
debt to another is not sufficient to 


37 NE 221. 
iS Sot Geary v. Porter, 17 Or. 465, 21 


73. Geary v. Porter, supra. 

74 Right to mortgage interest see 
infra § 164. 

75. Smith v. Murphy, 58 Ala. 630: 
Fitch v. Miller, 200 Ill. 170, 65 NE* 
650; West v. Frederick, 62 Ill. 191; 
Lindberg v. Thomas, 137 Iowa 48, 114 
NW 562; Brophy Min. Co. v. Brophy, 


ihe Gold,, ete., Min. Co., 15 Nev. 
101. ; 
76. Smith v. Murphy, 58 Ala. 630 


(where a deed is given which is abso- 
lute in form but the grantee obligates 
himself to allow the grantor to re- 
deem upon payment of the debt se- 
cured thereby, the legal title passes 
to the grantee, and, on his death, de- 
scends to his heirs). 

77. Williams v. Williams, 270 Ill. 
552, 110 NE 876. 

78. Williams v. Williams, Supra. 


79. Williams y. Williams, supra. 

80. U. S.—Davis v. Harrison, 240 
Red. 97.4153, CCA 133. 

Cal.—Moisant v. McPhee, 92 Cal. 
76, 28 P 46. 

Fla.—Florida First Nat. Bank v. 
Ashmead, 23 Fla. 379, 2 S 657, 665 
(recognizing Ful? de 

ich. — Fly v. Holmes, 145: 


Mich, 606, 108 "NW 685, 11 LRANS 


N. Y.—Shields v. Russell, 142 N. 
Y. 290, 36 NE 1061; Macauley v. 
Smith, 132 N.. Y...524, 30; NE 997, 28 
AbbNCas 276; Barry v. Hamburg- 
BremensK.. JIns.,,Co.,,,. 140..N. «¥. 1, )17 
NE 405; Odell v. Montross, 68 N. Y. 
499: Carr vs, Carr... 52..N. <Y¥.., 251; 


Or.—Bailey v. Frazier, 62 Or. 142, 
124 P 643. 
Tex.—McLemore v. Bickerstaff, 


(Civ. A.) 179 SW 536. 

Wis.—Brinkman v. Jones, 44 Wis. 
498. 

Que.—Eglauch vy. Labadie, 21 Que. 
Super. 481. 

fa] Deed from a debtor to a third 
person, if made to secure the pay- 
ment of money, is aS much a mort- 
gage as if made to the creditor for 
such purpose, and in this state the 
grantee takes only a specific lien on, 
and not the legal title to, the prop- 


| deed to stand as a deed. 


well in_the one case as in the other. 
State First Nat. Bank v. Ashmead, 
23 Fla. 379. 2 S 657, 665. 

[b] If the purpose of the deed 
was to secure a debt, no title passes 
to the grantee by a deed absolute in 
form, and without any defeasance, 
and in this respect conveyances abso- 
lute on their faces stand on the same 
footing as conveyances with a dé- 
LOABARCS. Jackson v. Lodge, 36 Cal. 


[c] Where the evidence. in eject- 
ment shows that the -deed undér 
which plaintiff claims, although ab- 
solute on its face; was in fact given 


to Secure a debt, and is ‘therefore - 


merely a mortgage, he has failed to 
show either title or right of posses- 
sion. Smith v. Smith, 80 Cal.’ 323, 21 
P 4, 22 P.186, 549. 

81. 
Kellogg v. Northrup, 
73 NW 230; Fleming v. Minx, 4 Oh: 
A. 406,,.20. Oh, “Circe N- “Ss. 
Starks v. Redfield, 52 .Wis. 349, 
NW 168. 

82. 
59 NE 948; Herron v. Herron, 91 Ind. 
278; Yingling v. Redwine, 12 Okl. 64, 


69 P 810; White v. Daniell, 141 Wis. 
.273, 124 NW 405. 

83. McMillan v. Bissell, 63 Mich. 
66.. 29 NW. 737. 

84. Scobey v. Kinningham, 131 
Ind. 552,.31 NE 355; Kemper v. 
pempbel 44 Oh. St. 210,. 6 NE 
566. 


85. Fleming v. Minx, 4 ae A. 406, 
411, 25,Oh.s Cir. Ct;*N. Sz 1 

“Tt appears that neither ae heirs, 
devisees nor personal representative 
of. [grantee] will suffer any im- 
position or injustice by allowing the 
There is, 
therefore, no reason to examine the 
facts surrounding the transaction in 
order to determine whether the deed 
was made as a security for a loan. 
The only possible reason which the 
administrator with the will annexed 
can have for desiring the court to 
treat the deed as a mortgage is that 
he may collect the money and dis- 
tribute the same in the course of 
administration. This is no ground 
for the action of a court of équity~” 
‘Fleming v, Minx, supra. 
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5 


Bryan v. Cowart! 21 Ala. 923° 
115 Mich. By hy Aan 


Reid v. McMillan, 189 Ill. 411, 


368 [41 C.J.] 
grantee may exercise all the rights of an owner 
against every one except the grantor,%® he is en- 
titled to recover from a mere “trespasser the land 
therein conveyed.8? 

[§ 144] e. Right to Restrain Waste. The grantee 
in such a deed is entitled to restrain the grantor, 
by injunction or other proper action, from cutting 
timber or committing waste upon the premises in 
such a manner as to impair the value of the secu- 
rity or render it inadequate to protect the debt.®® 

[§ 145] f. Right to Sue for Recovery of Land. 
It has been held that the grantee in a deed convey- 
ing land to secure a debt, on refusal to pay by the 
grantor, may maintain an action for the recovery 
of the land,®® and, in the absence of appropriate 
pleadings on the part of defendant asking equitable 
relief, plaintiff may have a judgment for the re- 
covery of the land.%° 

[§ 146] 4. Creditors of Grantee. It has been held 
that land held by absolute deed as security for a 
debt still unpaid is subject to levy and sale as the 
property of the grantee, under a judgment against 
him, no matter whether the judgment creditor gave 
credit on the faith of the property so held or not,®+ 
although even in a jurisdiction where the rule ob- 
tains that the legal title vests in the grantee it 
has been held that such a grantee has no such estate 
as can be sold under execution,” but a creditor of 
the grantee, selling the land on execution, can ob- 
tain no: better title than that of the grantee’s, that 
is, a defeasible one.®? 

[§ 147] 5. Purchasers from Grantee®*—a. In Gen- 


86. Frazer v. Seureau, 60 Tex. Civ. 


‘A. 


\ 


MORTGAGES 


Minn.—Baumgartner v. Corliss, 115 


' [§§ 143-148 


eral. Rights of purchasers from the grantee of a 
deed of the kind now under consideration®® depend 
largely on whether they purchased with®* or with- 
out®? notice and thus may be regarded as bona fide 
purchasers or otherwise. A purchaser from a 
grantee cannot defend as a bona fide purchaser with- 
out notice against such a mortgage where his rights 
lie in an executory contract.%® 

[§ 148] b. With Notice; Not Bona Fide Pur- 
chasers. Where an absolute conveyance of land is 
intended as a mortgage, it will retain its character 
in the hands of each subsequent purchaser who takes 
the property with notice of the rights of the parties, 
and, therefore, if the purchaser from the original 
erantee had knowledge of the nature of the original 
transaction, or knowledge of facts, sufficient to put 
him on inquiry, he cannot claim to be the uncon- 
ditional owner of the estate but the mortgagor will 
have the same right to redeem from him as from 
the original grantee,®°® except, it has been held, 
where he may have lost his rights by his own acts 
or conduct. In any event, the grantee of one to 
whom an absolute deed has been given as security 
for a-debt, even if he took with notice, is a mort- 
gagee, whose title cannot be divested without dis- 
charging the mortgage.” 

Notice before completion of purchase. If the pur- 
chaser had notice before he completed his purchase 
by actual payment, he is bound thereby;* and, al- 
though the conveyance has been made, if payment 
has not, he must hold his hand;* and if part pay- 
ment has been made, he is an innocent purchaser 


occupy the position of an assignee of 


416, 128, SW..649; and supra|]Minn. 11, 17, 131 NW 688 [cit] the mortgage, and his title will not 

§ 129. | Cyc]. be subjected. on creditors’ bill. to 
ele “Frazer, v. “Seureau, supra. | Mont.—MeMillan v. Davenport, 44] the payment of a judgment against 
88. -Starks . . Redfield, 52  Wis.| Mont. 238, 118 P 756, AnnCasi1912D|the mortgagor, when no redemption 
349, 9 NW 16! 984, from the mortgage is sought. The 
89. Paden v. Phoenix Planing Mill, Nebr.—Hiseman v. Gallagher, 24] creditor will. be required to pay him 


140, Oe °46,°78 SE 412. 
fe Paden v. Phenix Planing Mill, 


su 
eo1. * parrott v. Baker, 82 Ga. 364, 
9, SE, 1,068. 


92. ‘Williams vy. Williams, 270 Til. 
552, 110, NE. 876 

93. Leech Vv. - Hillsman, 8 Lea 
(Tenn.). 747. 


394. Purchaser from mortgagee 
generally see infra §§ 


95. See supra § 64 et sed. 

96. See infra § 148. 

97. See infra § 149. 
‘ 98. Alexander v. Rodriguez, 12 
Wall. (U. S.) 323, 20 L. ed. 406 (a 


deed absolute on its face, 
to secure a debt, is but a mortgage 
against a lessee of the grantee, with 
the right of repurchase, who had 


made large expenditures on the land | 


in apparent expectation of purchase). 
99... Ark.—Bogenschultz v. O’Toole, 
70 Ark. 253, 67 SW 400. 


Cal.—Baker v. Fireman’s Fund Ins. 


Wo:, 19 ‘Cal-s4, Zi P3857. 

Ga.—Copelin v. Williams, 152 Ga. 
692, 111 SE 186. 

i—Over Vv.) Carolus, “171 T)1. 552, 
49 NE 514; Union Mut. L. Ins. Co. v. 
LS. eileen INE 40, odio NO) 
De Clerq v. Jackson, 103 III. 
Smith v. Knoebel, 82 I1l. 392; 


658: 
Woodward, 28 Ill. 277; 


Shaver v. 


Brown vy. Gaffney, 28 Ill. 149; "Three- | 


wit v. McFall, 196 Ill. A. 609; Howat 
v. Howat, 101 Ill. A. 158. 

5 Ind.—Graham y. Graham, 55 Ind. 
3. 


Iowa.—Salinger v. McAllister, 165 
teva 508, 146 NW 8. 
Ky.—Lewis v. Williams, 192 Ky. 


763,234 SW. sli. 

La.—U: S. Safe Deposit, ete., Bank 
af Barrett, 1®© La. <A. (Orleans) 
59. 

: Mien = Huree v. Beaver, 50 Mich. 
612, 16° NW, 165; Wadsworth v. Lo- 
ranger, Harr. 1G}, 


but made |} 


cae M 79, 37 NW oe 
408. itd NW 306. 


Okl.—Gooch y. Phillips, 46 Okl. 
145, 148- P4135. 
Or.—Niehaus v. Shetter, 78 Or. 


447, 153 P 486. 

Pa.—Cole v. Bolard, 22 Pa. 431. 
ant Va.—Zane v, Fink, 18 W. Va. 
6 

Wis.—Erickson v. Hammond, 135 
Wis. 573, 116 NW 244 

Can.—Rose v. Peterkin, 13 Can. 8S. 
CG. 677 [aff 9 Ont. A. 4291. . 

B, C.—Nelson v. Charleson, 19 B. 
Cc. 100, 15 DomLR 660, 26 WestLR 
865. 5 WestWkly 995. 

Man.—Wallace v. Smart, 22 Man. 
68, 73, 1 DomLR 70, 19 WestLR 787 


[cit ‘Cyc]. 
N. .S.—Knolan v. Dunn, Russ. Eq. 
34 


Cas. 504. 
Ont.—Hetherington v. Sinclair, 
ae 615 3 OntWN 383, 23 DomLR 

630 

fal Gontinwause in possession and 
eccupation of land by grantor in 
such deed and payment of taxes 
thereon are sufficient to put a subse- 
quent purchaser on inquiry and to 
charge him with notice of the mort- 
gagor’s rights. Lewis v. Williams, 
192 Ky. 763; 234 SW 317. 

[b] Record as notice.—Where a 
deed: absolute is accompanied by a 
simultaneous written agreement in 
the nature’ of a defeasanee, and both 
are recorded, a purchaser from the 
grantee is’ charged with notice of 


the defeasible character of the deed, 


and will take subject to the grantor’s 
right to a reconveyance on redemp- 
tion. Baker-v. Fireman’s' Fund Ins. 
Com9: Cal. S402. IP. Sbie 

{c] Purchaser as assignee 
mortgage.—Where one having notice 
that an absolute deed is only a mort- 
gage to secure a debt procures A 
deed from the mortgagee, he will 


of | 


the mortgage debt before divesting 


him of his title. De Clerq v. Jack- 
son, 103 Ill. 658. 
[d] Where grantor remains in 


possession of the land and the gran- 
tee conveys the land to another per- 
son who has no actual notice of the 
undisclosed agreement that the deed 
shall operate as a security for debt, 
and who has made no inquiry of the 
occupant, but, notwithstanding such 
possession of the grantor at the 
time of his purchase, subsequently 
takes possession without consent of 
the grantor and derives therefrom 
rents and profits sufficient to dis- 
charge the secured debt, the grantor 
may by appropriate equitable plead- 
ings sue for an accounting and re- 
covery of the land, on the ground 
that such rents and profits were 
sufficient to discharge the debt. 
Waller v. Dunn, 151 Ga. 181, 106 SE 
93 : 


552, 
40 NE 514. 

{a] Fraudulent concealment by 
grantor.—One who deeds his prop- 
erty as security for a debt, receiving 
a contract from the grantee to re- 
convey upon payment, and who after- 
ward makes an assignment for the 
benefit of his creditors, but fails to 
schedule the equity of redemption as 
assets, is not barred from asserting 
such equity, as against a subsequent 
‘purchaser with notice, even though. 
his purpose was to defraud creditors. 
Over v. Carolus, 171 Ill. 552, 49 NE 


514, 
McMillan: v. Davenport, 44 
23, 118 P 756, AnnCas1912D 


3 Wallace v.. Smart, 22 Man. 68, 
1 DomLR 70, 19 WestLR 787. Com- 
pare Van Heuvel v. Long, 200 Ala. 
27, 75 S 339 infra note 8. 

4. Wallace v. Smart, 22 Man. 68, 
1 DomLlR 70,19 WestLR 787. 


1. Over vy. Carolus, 171 Ill. 


For later oneeg developments and changes in the law see. cumulative Annotations, same title, page and note number, 
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only to the extent that payment has been made.® 

[§ 149] c. Without Notice; Bona Fide Purchasers. 
Where a third party has in good faith purchased the 
property from the grantee in the original deed, for 
a valuable consideration, relying on the apparently 
perfectly good title of his vendor, and without any 
notice, actual or constructive, of "the agreement or 
understanding between the original parties, he takes 
an indefeasible title,© and as against him the origi- 
nal grantor has no right of redemption. A 

Improvements by purchaser. If, before redemp- 
tion, the property is sold to a bona fide purchaser, 
who makes valuable improvements thereon, on the 
supposition and belief that he has good title and 
with a view of enhancing the redemption money, 
a court of equity will allow him for such improve- 
ments,® in proceedings by the original grantor to 
redeem,? even though such purchaser has not paid 
the full purchase price.?° 

[§ 150] d. With Consent of Redemptioner. Where 
a party having the right to redeem directs the holder 
of the legal title to convey the premises to a pur- 
chaser, such purchaser takes the title divested of 
the condition of defeasance.11 Where the property 
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has passed from the grantee under a foreclosure of 
mortgages which had been placed thereon with the 
consent of the mortgagor and in his interest and the 
latter had permitted the foreclosure to ripen into 
title by his failure to redeem, which he could have 
done in equity, although not as a matter of strict 
legal right, specific performance of the grantee’s 
agreement to reconvey will not be ordered.!2 Where 
plaintiff conveyed lands subject to a mortgage by 
deed absolute in form intended as security, the fail- 
ure of the grantee to redeem the first mortgage, by 
reason of which the premises were lost on fore- 
closure, does not give plaintiff any ground for com- 
plaint.** 

[§ 151] 6. Actions against Grantee for Breach of 
Duty in Selling Property—a. In General. Where a 
third person acquires an irredeemable title through 
a sale by the grantee of property conveyed to him 
by an absolute deed intended as a mortgage, the 
remedy of the original grantor is by action against 
his grantee, for a breach of a legal duty by the 
latter, in dealing as absolute owner with property 
which was only conveyed to him by way of pledge.** 

[§ 152] b. Measure of Damages. In some juris- 


5. Wallace v. Smart, supra. See 
Hetherington v. Sinclair, 34 Ont. L. 
61, 8 OntWN 383, 23 DomLR 630 
(where a buyer had paid part of the 
purchase price, the grantor had the 
title to redeem upon payment of the 
amount due the grantee, the pur- 
chaser to be refunded the money 
paid to the grantee). 

6. Ala.—Nelson v. Wadsworth, 181 
Ala.’ 361, 61°S 895 

Cal. —Carpenter ‘y. Lewis, 119 Cal. 
18; 50°P 925: 

Ga.—Copelin v. Williams, 152 Ga. 
692, 111 SE 186. 

Iil.—Jenkins v. Rosenberg, 105 Ill. 
157; Maxfield v. Patchen, 29 Ill. 39. 

Ky.—Lewis v. Williams, 192 “icy. 
763, 234 SW 317; Fields v. Stamper, 
177 Ky aaae 19% Sw org: 

' La.—Jolivet v. Chaves,’ 125 la. 
923, 52 S 99; 32° LRANS 1046. 

Me.—Jameson y. Emerson, 82 Me. 
BDO REL GAN R318 
ants: —Tufts v. Tapley, 129 Mass. 

Mich.—Hurst v. Beaver, 50 Mich. 
612, 16 NW 165. 

Mont.—Harrington v. Butte, 


etc., 


Copper Co., 52 Mont. 263, 157 P 181. 
Nebr.—Kemp v. Small, 32 Nebr. 
318, 49 NW 169. 
Nev.—Gruber v. Baker, 20 Nev. 


453.23 P 858, 9 LRA. 302. 
N. Y.—Meehan y. Forrester, 52 N. 
a Gs B74: Hogarty v. Lynch, 19 N. Y. 


Super. 138; Whittick v. Kane, l 
Paige 202. 
S. D.—Grigsby v. Verch, 34 S. D. 


39, 146 NW 1075; Murphy v. Plankin- 
ton Bank, 13 S. D. 501, 88 NW 575. 

Tex.—Mann y. Falcon, 25 Tex. 271; 
McLemore y. Bickerstaff, (Civ. A.) 
179 SW 5386; Lynn v. Sims, (Civ. A.) 
43 SW 554. 

Wash.—Wiese v. Wiese, 126 Wash. 
246, 217 P 994. 

Man.—Wallace v. Smart, 22 Man. 
68, 73, 1 DomLR 70, 19 WestLR 787 
Feit Cyc]. 

Ont.—Cherry v. Morton, 8 Grant 


Ch, 402. 

fa] Assignee for benefit of cred- 
itors—Under a _ statute providing 
that, when a grant of realty purports 
to be an absolute conveyance, but is 
intended to be defeasible, it is not 
defeated or affected as against 
others than the grantee, 
ete., or persons having actual no- 
tices, unless a defeasance shall have 
been recorded, an absolute deed, al- 
though intended as a mortgage, con- 
veyed absolute title as to a party 
claiming under the grantee’s assignee 


for benefit of the grantee’s creditors, | 


without actual notice’ of the oral 
defeasance; and, there being no right 


OUI [41 ¢c. J:— 24] 2 GUND 


his heirs, | 


or interest remaining in the grantor, 
neither he nor a party to whom he 
subsequently quitelaimed could as- 
sert any rights in the land, whether 
or not the transfer by the assignee 
was regular and whether or not the 
assignment proceedings had any 
force or effect. Grigsby v. Verch, 34 
S. D. 39,146 NW 1075. 

Record of a will under which 
is a devise of land conveyed 
by the testator prior to execution 
and probation of will, by a deed abso- 
lute on its face, but in fact a mort- 
gage, is not notice to the purchaser 
from the vendee in the deed of-its 
secret defeasance. Fields v. Stamper, 
177. Ky. 323, 197 SW 919. 

[c] Want of consideration. — 
Where the grantee in a deed testified 
that the grantor was indebted to him 
in a sum which was afterward paid, 
and that he, the grantee, never exer- 
cised any control or ownership over 
the land, but afterward conveyed it 
without consideration to a person 
who claimed it, this is sufficient to 
support a finding that the original 
conveyance was only by way of 
security for the debt, and that the 
latter conveyance passed no title to 
the grantee’s grantee. Jameson vy. 
Emerson, 82 Me. 359, 19 A 831. 

[d] In Oklahoma a statute, pro- 
viding that any person purchasing 
or taking any security against real 
estate in good faith and without no- 
tice from one holding under an in- 
strument purporting to be a convey- 
ance, but intended as security for the 
payment of money, and which instru- 
ment has been duly recorded without 
any other instrument explanatory 
thereof, shall be protected, to the 
extent of the purchase price paid or 
actual outlay occasioned with lawful 
interest, against all persons except 
those in actual possession at the 
time of such purchase or outlay, 
abridges the rights of an innocent 
purchaser for value in such cases to 
the amount of the outlay with inter- 


ay eon als v. Potts, 38 Okl. 674, 135 
P 362. 

7. See cases supra note 6. 

8. .Van Heuvel v: Long, 200 Ala. 


27, 75, S..339;, Miller, .v.: Thomas, 14 
Tll. 428. Compare Carveth v. Wine- 
gar, 133 Mich. 384, 94 NW 381 (hold- 
ing that the existence of an innocent 
purchaser who has made improve- 
ments will not prevent the court 
from declaring a warranty deed to 
be a mortgage, as the purchaser can 
be allowed for the improvements on 
an accounting). 

[a] Rule applied.—Where a mort- 
gagee holding a deed absolute on its 
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face sold portions of the property to 
innocent purchasers who_ received 
their deeds and were placed in pos- 
session, paying one quarter of the 
purchase money, the balance being 
secured by a vendor’s lien, and who 
made valuable improvements on the 
property, such purchasers are enti- 
tled to protection in a court of equity. 
Van Heuvel v. Long, 200 Ala. 27, 75 


SCE 
Miller v. Thomas, 14 Ill. 428. 
10. Van Heuvel v. Long, 200 Ala. 
27, 75 S 339. Compare Wallace v. 
Smart, 22 Man. 68, 1 DomLR 70, 19 
WestLR 787 supra note 3. 


ll. Deadman v. Yantis, 230 Ill. 
243, 82 NE 592, 120° AmSR °291: 
Hickey v. Barrett, 212 Ill. A. 86; 


Lance’s App., 112 Pa. 456, 4 A 375. 

[a] Deed with power to sellL— 
Where a deed absolute on its face 
was executed to one who was to have 
the power to sell the lands for the 
purpose of paying the grantor’s in- 
debtedness to him, and an alleged 
oral defeasance has not been proved, 
a purchaser from the grantee, al- 
though having full notice of all the 
transactions between the original 
parties, takes an absolute title to the 
lands. Lance’s App., 112 Pa. 456, 
4-A 375. 

12. Baumgartner Vv. 115 
Minn, 11.,,1831 NW 638 

13. Paulson v. Oregon Surety. etc.. 
Co., 70.Or. 175, 138 .P 838, 

L U. S.—Shillaber v. Robinson. 
97 U. S. 68, 24 L. ed. 967. 

Ala.—Van Heuvel v. Long, 200 Ala. 
27, 75 S 339; Nelson vy. Wadsworth. 
181 Ala. 361, 61 S 895. 

Conn.—Sheldon v. Bradley, 37 Conn. 


Corliss, 


324. 

Tll.—Brimie v. Benson, 216 Ill. A. 
SG Gibbs v. Meserve, 12 Ill. A. 
61 

Ind.—Crassen y. Swoveland, 22 Ind. 
427. 

Kan.—Clark.v. Morris, 88 Kan. 752, 
TOGee20n bP LL eA Gite © Vel. 

5 Me.—Linnell y. Lyford, 72 Me. 

80. 

Mich.—Enos v. Sutherland, 11 
Mich. 538. 

Minn.—Baumegartner v. Corliss, 115 
Minn. pills. Liye teks INWeeGSSi a hcit 
Cyl: 

Mo.—Wilson v. Drumrite, 24 Mo. 


304. 


N. J.—Cornell v. Pierson, 8 N. J. 
Eq. 478. ‘ 
N. Y.—Van Deusen y. Worrell, 4 


Abb. Dec. 478, 8 Keyes 311, 1 Transcr. 
A, 224, 5 AbbPrNS 286, 36 HowPr 
286; Haussknecht v. Smith, 11 App. 
Divy.,.,.185, 42,,NY-S 611 faffoi61 iN.) ¥- 
663 mem, 57 soe 1112 vee 
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dictions, the rule is that, if no actual fraud on the 
part of the grantee is shown, he is chargeable with 
the full value of the land at the time he sold it, 
without regard to the price actually received.t®> In 
other jurisdictions, the rule is that the grantee in 
such an action will be required to account to the 
owner of the equity of redemption for all that he 
actually received over and above the amount of the 
debt originally secured by the deed,!® while under 
other decisions it is held that the grantor is entitled 
to have the grantee account for either the value of 
the property conveyed, or its proceeds, at his elec- 
tion.'7 Under still other decisions, it has been de- 
cided that the measure of the grantor’s recovery 
will be the value of the land at the time of the trial 
of the action, less the debt, with interest.1S And 
it has been held that, where, after a sale by the 
grantee, the mortgagor produced a purchaser for the 
property, the mortgagor was entitled, as damages, 
to a sum equal to the amount offered by such a pur- 
chaser less the amount due the grantee.t® On the 
other hand, it has been held that the measure of 
damages for which the grantee is lable was the 
value of the land at the time that the tender of 
payment and demand for reconveyance of the land 
were refused, less the amount of the debt secured 


N. C.—Bissell v. Bozman, 17 N. C. 
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Where in such case the creditor con- 


[§§ 152-153 


by the deed, and not its value at the time that the 
sale was wrongfully made by the grantee.?° 

No damage occasioned. Inasmuch as the mort- 
gagor’s damages are to be measured by the excess 
value of the land over the indebtedness, he is not 
damaged where the sale of land by the grantee has 
the effect of satisfying an indebtedness greatly in 
excess of the amount received from the sale.?! 

[§ 153] F. Grounds of Equity Jurisdiction. Ac- 
cording to the earlier doctrine prevailing both in 
England and America, it was held that a party 
applying to chancery for the relief implied in turn- 
ing an absolute deed into a mortgage must bring his 
application under some already recognized head of 
equity jurisdiction, as, by showing fraud or deceit, 
or that a separate defeasance was intended to be 
executed but was omitted through accident, mistake, 
or fraud, or that there was a verbal agreement for 
a defeasance, which for similar reasons was not car- 
ried into effect; and the courts were not disposed to 
exercise their powers on this class of cases except 
on the well known grounds of fraud, accident, or 
mistake.??. But the modern doctrine is that courts 
having equity powers will treat a deed absolute on 
its face as a mortgage, upon being convinced by 
proper evidence that such was the real intention of 


the mortgagee under an absolute 


229. 
Oh.—Huling v. Huling, 19 OhNPNS 
40 


Or.—Colgan v. Farmers’, etc., Bank, 
69 Or. 357, 138 P 1070. 

Pa.—Wingenroth v. Dellenbagh, 219 
Pa. 536, 69 A 84. 

Tex.—Boothe v. Fiest, 80 Tex. 141, 
15 SW 799; Norton v. Lea, (Civ. A.) 
170 SW 267. 

Wash.—Wiese v. Wiese, 126 Wash. 
246, 217-P 994: 

[a] Question raised on defend- 
ant’s cross petition.—Where a de- 
fendant in an action brought upon a 
note filed a cross petition and showed 
that a deed in the nature of a mort- 
gage had been ‘given as_ security 
therefor and that the property had 
been sold by the grantee, cross pe- 
titioner was allowed to recover the 
value of the property less. the 
amount owing to plaintiff. City Nat. 
Bank ‘v. Fain, 110 Okl. 218,°237 P 


448, 

15. Jll.—Brimie v. Benson, 216 Ill. 
ros Wie Gibbs v. Meserve, 12 Ill. A. 
613. a 

Mieh.—Enos v. Sutherland, ~11 
Mich. 538. 
son ane v. Drumrite, 24 Mo. 


N. Y.—Haussknecht v. Smith, 11 
App. Diy. 185, 42 NYS 611. ‘Compare 
Van Dusen v. Worrell, 4 Abb. Dec. 


473, 3 Keyes 311, 1 Transcr. A. 224, 
5 -AbbPrNS* 286; 36 .HowPr ’ 286 
(holding that in such an action 


plaintiff may recover the price for 
which the grantee has sold the land, 
deducting the amount due the gran- 
tee, and a reasonable compensation 
for his trouble in effecting a sale). 
een C.—Bissell v. Bozman, 17 N. C. 


fa] Present value instead of 
amount received.—Where a grantee, 
who held land as: trustee for- the 
grantor after the payment of all the 
debts which the deed was given to 
secure, has authority to sell it and 
does sell it for all it is worth, in 
good faith, his retention of the pur- 
chase price without reporting the 
sale to the cestui que trust will not 
relate back and render the sale itself 
illegal, so that, in an action for an 
accounting, the trustee would be 
charged with the present value of 
the land, rather than the amount re- 
ceived therefor, with interest. Cooper 
v. Conper, 256 Ill. 160, 99 NE 871. 

[fb] Election of grantor debtor— 


veys the land to a bona fide pur- 
chaser, without notice, he is bound to 
account to his debtor at the election 
of the latter for the proceeds of the 
sale, or for the value of the land at 
the time the debtor’s right to restora- 
tion is established. Meehan v. For- 
rester, 52 N. Y. 277. 

{c] Interest. — Where property 
was conveyed to a defendant as 
security and held by her for five 
years, without any demand for re- 
conveyance, and defendant sold such 
property in violation of her agree- 
ment, resulting in a suit for an 
accounting which was brought two 


years later, it would not be equita- 
ble or just to charge such defendant 
with interest prior to the filing of 
a demand. Brimie v. Benson, 216 Ill. 
A. 474. 

16. U. S.—Shillaber v.. Robinson, 

Conn.—Sheldon v. Bradley, 37 
Conn, 324. 

Ind.—Crassen vy. Swoveland, 

Me.—Linnell v. Lyford, 72 Me. 280. 

N. J.—Vanderhoven v, Romaine, 56 
Ni ed. Hae 18 Av 129 si eCornell iv. 

17. Van Heuvel v. Long, 200 Ala. 
27, 75 S 339. 

18. Huling v. Huling, 19 OhNPNS 
Sw 799. Compare Norton vy. Lea, 
(Tex. Civ. A.) 170 SW 267 (holding 
that the measure of damages is the 
less the indebtedness secured by such 
mortgage, with legal interest on the 
excess). 
69NOry 357, 188NP 1070: 

20. Clark v. Morris, 88 Kan. 752, 
756, 129 P 1195 [eit) Cyc]; ‘City: Nat. 


the bill, which might be considered 
97.U. S. 68. 24 L. ed. 967. : 
22 

Ind. 427. 

Pierson, 8 N. J. Ea. 478. 

40; Boothe v. Fiest, 80 Tex. 141, 15 

consideration received for the land, 
19. Colgan v. Farmers’, etc., Bank, 


te v. Fain, 110 Okl. 218, 237 P 
[al On defendant’s cross petition. 


—The same rule of damages has 
been held to apply where, in an ac- 
tion brought uvon a note, defendant 
on his cross petition showed that an 
absolute deed in the nature of a 
mortgage had been given as security, 
and that the grantee had sold the 
property. City Nat. Bank v. Fain, 
110"OK), 218, 237 P4438. 

21. Wiese v. Wiese, 126 Wash. 246. 
217 P 994 (where the mortgagee’s 
act in conveying to an innocent pur- 
chaser the mortgaged land, held by 


deed, and thereby divesting the mort- 
gagor of title to the land, which was 
worth more than forty thousand dol- 
lars, had the effect of satisfying the 
mortgagor’s indebtedness of seventy- 
five thousand dollars, the mortgagor 
was not damaged, as the measure of 
his damages would have to be meas- 
ured by the excess value of the land 
over the indebtedness). 

22. U.S.—Morris v. Nixon, 1 How. 
118, 11 L. ed: 69. 

Ala.—English v. Lane, 1 Port. 328. 

Ark,—Jordan v. Fenno, 13 Ark. 


593. 
Minn.—Stewart .-v. Murray, 13 
Minn. 426; Belote v. Morrison, 8 


eae 87; McClane v. White, 5 Minn. 

Eng.—4 Kent Comm. p 142; Story 
Eq. Jur. § 1018." 

See also cases supra § 103. 

[a] In North Carolina it has been 
several times decided that a deed ab- 
solute on its face cannot be con- 
verted into a mortgage unless it is 
shown that the clause of redemption 
was omitted by reason of ignorance, 
mistake, fraud, or undue advantage. 
Newbern v.' Newbern, 178 .N. C. 3, 
100 SE 77; Williamson vy. Rabon, 177 


N. C. 302, 98 SE 830;. Newton v. 
Clark, 174 _N. C...3938, 93 SE 951; 
Porter v. White, 128 N. C. 42, 38 SE 


24; Hall v. Lewis, 118 N. C. 509, 24 
SE 209; Sprague v. Bond, 115 N. @C. 
530, 20 SE 709; Egerton vy. Jones, 107 
N.C. 284, 12 SE _ 434, 102 N. C..278, 
9 SE 2; Green v. Sherrod, 105 N. CG. 
197, 10 SE 986; Norris v. McLane, 
104 N. C. 159'°10 SE’ 140; ‘Brothers’ Ww. 
Harrill, 55 N. C. 209; Cook vy. Gudger, 
55 N. C. 172; Brown v. Carson, 45 
N. C. 272; Sellers v. Stalcop, 42 N.C. 
13; Streator v. Jones, 5 N. GC. 449, 
Compare Fuller y. Jenkins, 130 N. CG. 
554, 41 SE 706 (holding that, where 
it is agreed between the grantor and 
the grantee at the time a deed is de- 
livered that it should operate as a 
mortgage, the grantor is entitled to 
have the deed declared a mortgage, 
although the redemption clause was 
not omitted by ignorance, mistake, 
fraud, or undue advantage); Hall vy. 
Lewis, 118 N. C. 509, 515, 24 SE 209 
(holding that an absolute deed may 
be declared a mortgage when the 
fraud is palpable, although the com- 
plaint did not allege that the condi- 
tion and clause of defeasance were 
“omitted by fraud, inadvertence or 
mistake”). See also supra § 118 
note 35 [a]. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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the parties, and that it would be contrary to equity | 
to refuse to carry into effect such intention; and 
this they will do without requiring applicant to ’ show 
fraud, accident, mistake, or deceit, and without be- 
ing obliged to assume an intended instrument of 


defeasance, and even where such 


intentionally omitted on an understanding between 
the parties;° and the theory of these decisions is 
that fraud sufficient to support the jurisdiction of 
equity is found in the mere conduct of the grantee 
in refusing to recognize the instrument as a security 
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Estoppel.?° 


defeasance was 


of equity.?7 


and to allow a redemption;?* for it is fraudulent 


IV. PROPERTY WHICH 


[§ 154] A. In General. 


common law that nothing can be 


does not at the time of the mortgage belong to the 
mortgagor’® or which is not in existence.?9 
to these limitations, any species of property which 


23. Ala:—Richter v. Noll, 128 Ala. 
198, 30 S 740. 

Cal.—Pierce v. Robinson, 13 Cal. 
116. 

Del.—Walker v. Farmers’ Bank, 13 
Del. 258, 10 A 94, 14 A 819. 

Ill.—Ruckman v. Alwood, 71 IIl. 


155; Sutphen v. Cushman, 35 Ill. 186; 
Tillson v. Moulton, 23 Ill. 648; Met- 


ropolitan Bank v. Godfrey, 23 Ill 
ate Gillespie v. Hughes, 86 Ill. A. 
202. 

Ind.—Donlon v. Maley, 60 Ind. A. 


25, 110 NE 92. 

Iowa.—Bigler v. Jack, 114 Iowa 
667, 87 NW 700. 

Kan.—Hegwood v. Leeper, 100 Kan. 
Poe 164 P 173, 174 [cit Cyc]. 

Y- 

703, 125 SW 150. 

Md:—Thompson vy. Banks, 2 Md. 
Ch. 430. 

Mo.—Duell v. Leslie, 207 Mo. 658, 
106 SW 489. 

N. J.—Papsco v. Novak, 94 N. J. 
Eq. 642, 121 A 518. 

N. Y.—Burnett v. Wright. 135 N. 
Y. 543, 32 NE 253; Horn v. Keteltas, 


46 N. Y. 605, 42 HowPr 138. ' 
N. C.—Perry v. Southern Surety 
Co., 129 SE 721. 


S. C.—Brickle v. Leach, 55 S. C. 
510.» 33.-SE: 720. 

See also cases supra § 23. 

24. See cases supra note 25; and 
infra note 25. 

[a] Action is grounded in fraud, 
and equity permits the fullest in- 
quiry, to the end that the intention 
of the parties may be ascertained 
and enforced. Beverly v. Davis, 79 
Wash, 537, 140 P 696. 

[b] That fraud may be inferred 
from facts and circumstances, from 
the character of the contract, or from 
the condition and circumstances of 
the parties, is well established. 
Thompson v. Banks, 2 Md. Ch. 430. 

- 25. Ill—Ruckman v. Alwood, 71 
Til. 155. 

Iowa.—Bigler v. Jack, 114 Iowa 

667. 87 NW 700. 


Ky.—Oberdorfer v. White, 78 SW 
436. 

Md.—Thompson v. Banks, 2 Md. 
Ch, 430 


Oh.—Fleming v. Minx, 4 Oh. A. 
406, 25:0Ohb.-Cir Ct) N. S,-198. 

Pa.—Wallace v. Smith, 155 Pa. 78, 
25 A 807, 35 AmSR 868; Houser v. 
Lamont, 55 Pa. 311, 93 AmD 755. 

Wash.—Beverly v. Davis, 79 Wash. 
537, 140 P 696 (recognizing rule). 

Wis.—Jordan v. Warner, 107 Wis. 
539, 83 NW 946. 

Eng.—Lincoln v. Wright, 4 De G. 
& J. 16, 61 EngCh 12, 45 Reprint 6. 

“The occasion for this action of 
the court is found wholly in the in- 
justice which will result to the 
grantor. Consequently, if the gran- 
tor is satisfied with the transaction 
and it anpears that no unfairness, 
imposition or injustice can result to 
the grantee, then the court will 


It is a general rule of the 


PA, 188, 


[By Roswetu J. Powrrs] 


mortgaged that 


Subject 


leave the deed to stand as an abso- 
lute conveyance.” Fleming v. Minx, 
25 Oh, ‘Cir. Ct. N. S. 198, 200. 

26. Estoppel generally see Estop- 


pel 21 C. J. p 1052. 
27. Babcock vy. Babcock, 179 I11. 
28. See infra § 155. 
29. Property to be acquired sce 
infra § 156. 
60 U. S.—Wright v. Shumway, 30 
F. Cas. No. 18,093, 1 Biss. : 
Ill.— Curtis v. Root, 20 Ill. 518. 


Ky.—Perkins v. Robinson, 124 SW 
310; Louisville Bank v. Baumeister, 


Minn.—Bennett v. Harrison, 115 
Ps aes 342, 132 NW 309, 37 LRANS 


Nebr.—Dorsey v. Hall, 7 Nebr. 460. 

N. J.—wNeligh v. Michenor, 11 N. J. 
Eq. 539. 

Tenn.—Watkins vy. Wyatt, 9 Baxt. 
250, 40 AmR 90. 

Tex.—Clark vy. Altizer, (Civ. A.) 145 
SW 1041; Bourn v. Robinson, 49 Tex. 
Civ. A. 157, 107 SW 873. ca 


Wis.—Mortenson v. 
Wis. 389, 141 NW 2738. 

“The doctrine is understood to be 
that everything which may be con- 
sidered as property, whether in the 
technical language of the law de- 
nominated real or personal property, 
may be the subject of mortgage, as 
advowsons, rectories, tithes. HKever- 
sions and remainders being capable 
of grant from man to man, and pos- 
Sibilities also being assignable, are 
mortgageable, a mortgage of them 
being only a conditional assignment. 
Rents, also, and franchises may be 
made the subject of mortgage.’ Cur- 
tis v. Root, 20 Ill..518, 522. 

“In equity, whatever property, real 
or personal, is capable of an absolute 
sale may be the subject of a mort- 
gage. Therefore, rights in remainder, 
and reversions, possibilities coupled 
with an interest, rents, franchises, 
and choses in action, are capable of 
Heed mortgaged. 2 Story Eq. Jur. 
§ 1021. And courts of equity support 
assignments of, or contracts pledging 
property, or contingent interests 
therein, and also things which have 
no present, actual, potential exist- 
ence, but rest in mere possibility.” 
Wright v. Shumway, 30 F. Cas. No. 
18,093, 1 Biss. 23, 26. 

Tal An aqueduct may be the sub- 
ject of hypothec. Garant v. Gagnon, 
17 Que. Super. 145. 

[b] “An imperfect Spanish title 
claimed by virtue of a concession, 
was, by the laws of Missouri, sub- 
ject to sale and assignment and of 
course, Subject to be mortgaged for a 


187 Ky. 6, 7 SW 170, 9 KyL 845. 


Murphy, 


debt.”” Massey v. Papin, 24 How. (U. 
S.) 362, 364, 16 L. ed. 734. 
{e] Option contract.—A contract 


for an option to purchase real estate 
at an agreed price within a specified 
time may be mortgaged. Yellow 
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to attempt to hold and use, as an absolute convey- 
ance, a deed which was executed and accepted as 
a defeasible instrument or mortgage.*> 

Where complainant conveyed prop- 
erty to his mother by a deed absolute in form and 
afterward accepted a life interest conveyed to him 
by her will and acted as guardian for his children 
to whom the fee was devised, he is estopped to deny 
the validity of the will and a bill to have the deed 
declared a mortgage is properly denied for want 
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may be sold or conveyed may be mortgaged or con- 
veyed in trust to secure a debt,®° and as a corollary 
to this proposition some estate or interest capable 
of being mortgaged held by the mortgagor is essen- 
tial to the existence of a mortgage.*? 


Chief Coal Co. v. Preston, 166 Ky. 
669, 179 SW 602; Yellow Chief Coal 
Co. v. Johnson, 166 Ky. 663, 179 SW 
599.; Louisville Bank v. Baumeister, 
87 Ky. 6, 7 SW 170, 9 KyL 845. But 
see Dodson v. Dodson, 9 Oh. Dec. (Re- 
print),.201,. 11 CincLBul 198 (a priv- 
ilege to buy upon a payment of a 
stated sum within a time named is 
not such an interest in land as con- 
templated by a statute relating to 
mortgages, but the holder may create 
a charge upon his contingent equity). 
{d] In Louisiana (1) under the 
provisions of Civ. Code art 3256, 
property which is not subject to 
alienation cannot be mortgaged. 
Miller v. Michoud, 11 Rob. 225. (2) 
The word “immovables” as employed 
in this statute, which specifies the 
objects which alone are susceptible 
of mortgage, was intended to em- 
brace only such things as are immov- 
able by their nature, such as land or 
buildings. An “action for the recov- 
ery of an immovable estate or an en- 
tire succession,” although by legal 
intendment considered as an incor- 
poreal immovable, is not capable of 
being mortgaged. An entire succes- 
sion, disregarding the elements which 
enter into its composition, is not an 
object susceptible of mortgage. 
Voorhies v. De Blanc, 12 La. Ann. 864. 
Assignment of mortgage as col- 
lateral security see infra § 6538. 
Land held adversely see Champerty 
and Maintenance § 50. 
Mortgages of: 
Chattels see Chattel 
Coes pes See 
Crops see Chattel Mortgages §§ 40; 
Balls 
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Distributive share see Descent and 

Distribution § 170. 

Dower consummate before assign- 

ment see Dower §§ 213-215. 
Franchises or property of corpora- 

tion see Corporations §§ 2489-2497. 
Homestead see Homesteads § 254. 
Leasehold interest see nde and 

Tenant §§ 54-119. 

Public lands see Public ands [32 

Cye 1075). 

Railroad property see Railroads [33 

Cye 483]. 

Standing timber see Chattel Mort- 

gages § 55. 
gpa Sar see MLM 

peration and effect of mortgage 
see infra §§ 344-390. 

31. Glos v. Furman, 164 Ill. 585, 
45 NE 1019 [aff 66 Ill. A. 127]; Ben- 
nett v. Harrison, 115 Minn. 342, 350, 
132 NW 309,°37 LRANS 521. 

“When a transaction constitutes a 
mortgage, therefore, there must be, 
either, independently of the transac- 
tion, some interest in the mortgagor 
capable of being mortgaged, or 
through the transaction itself such 
interest must be acquired by the 
mortgagor.” Bennett v. Harrison, 
supra. 
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Chattels real. Under a statute providing that the 
term ‘‘real estate’’ shall include chattels real, a 
chattel real is the proper subject of a real estate 
mortgage.*” 

Mingling realty and personalty. A mortgage of 
realty is not rendered invalid by the inclusion of 
personalty therein,** even if such personalty is not 
legally mortgageable.** 

Personalty attached to realty. Personal property, 
which by being attached to land by the owner has 
become a part of the realty, may still be capable of 
being mortgaged separately from the land itself ;*° 
and such a mortgage, duly recorded, is enforceable 
against a subsequent purchaser of the realty,®® and 
it has been held that a deed of trust including land 
and personalty separately described is a real estate 
mortgage where the personalty afterward becomes 
realty by affixation to the soil.** 

[§ 155] B. Ownership**—l. In General. The 
mortgagor must, in general, have a present valid 
title to the estate to be encumbered or to that in- 
terest or share therein which the mortgage purports 
to convey.®® If the mortgagor has no title at all to 
the property,*® as where the title which he asserts 
is not merely defeasible but is absolutely void,*! 
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[§§ 154-155 


cept in the case where it is so framed that an after- 
acquired title may inure to the benefit of the mort- 
gagee,?? or where a statute provides that the 
mortgage shall be valid when the mortgagor subse- 
quently acquires the ownership.** It seems that, 
where a deed to the premises in question was forged, 
a mortgage given by the grantee in such forged 
deed will not create any lien on the land in favor of 
the mortgagee.44 One in possession under a deed 
invalid for want of a seal may morigage whatever 
title he may have as a disseizor.*® 

Title under unrecorded deed. Since, in the ab- 
sence of statute, the recording of a deed is not 
essential to the vesting of title thereunder,*® the 
grantee may execute a valid mortgage before such 
instrument is recorded.‘ 

Prior conveyances or encumbrances. The rights 
of a mortgagee as against a prior conveyance, as 
depending upon his status as a bona fide purchaser, 
are elsewhere con#idered.*® However, it may be 
stated here that the validity of a mortgage, aside 
from the question of its rank and priority,* is not 
affected by a prior conveyance of the same estate 
by way of mortgage,°°® or by the existence of prior 
judgment liens,®! and that in general a grantor who 


his mortgage creates no interest in 


32. Knapp v. Jones, 1438 Ill. 375, 
32 NE 382. 

33. Long v. Cockern, 29 Ill. A. 304; 
Funk -v. Mercantile Trust Co., 89 
Iowa 264, 56 NW 496; Harriman v. 
Woburn Electric Light Co., 163 Mass. 
85, 39 NE 1004. See Lowenstein v. 
British-American Mfg. Co., 7 F. (2d) 
51 (under a statute permitting the 
mortgage of certain personal .prop- 
erty in connection with real estate 
to be foreclosed as if wholly of the 
real estate). 

Validity as chattel mortgage see 
Chattel Mortgages § 57. 

34 U. S. Mortgage, 
Central San Cristobal, 


Cos iin: 
7 Porto 


etc., 
Inc., 


Rico Fed. 693. 
sehrae Brodrick v. Kilpatrick, 82 Fed. 
[a]. Foundation and buildings.— 


Erections and buildings may be prop- 
erty distinct from the foundations on 
which they stand, the rule of the an- 
cient law, de dificium solo cedit, be- 
ing nothing more than a presumption, 
since the promulgation of the civil 
code. Hence, the owner of the build- 
ings has recourse against the creditor 
of the owner of the soil for his mort- 
gage which he has duly registered 
against the whole lot, both foundation 
and buildings. Belavance v. Reed, 
386 Que. Super. 392. 

[b] In Vermont (1) by statute 
machinery attached to, or used in, 
a shop, mill, quarry, mine, printing 
office, or factory, may be mortgaged 
in like manner as real estate, and 
treated as such. Gen.. St. (1916) 
§ 2806. (2) This statute has no ap- 
plication to a case in which no ma- 
chinery was in existence and there 
was no attempt to describe or mort- 
gage any machinery when the mort- 
Bage in question was’ executed. 
Kendall vy. Hathaway, 67 Vt. 122, 30 
A 859. 
ere Brodrick v. Kilpatrick, 82 Fed. 
37. International Trust Co. v. Pali- 
sades Light, ete: Co. 60, Colo. 397; 
153 P 1002. 


38. Estoppel of true owner to as- 
sert title see Estoppel § 156. 

Title or interest conveyed see infra 
§§ 393-39 

Soi Ui, S.—Bright v. Buckman, 39 
Fed. 243. 

Ala.—Francis v. Sheats, 153 Ala. 
A68, 45 S 241, 127 AmSR 61. 

Ida.—Noble v. Harris, 33 Ida. 401, 
195 P 543. 


the premises, ex- 


Iowa.—Rice v. Kelso, 57 Iowa 115, 
7 NW 3, 10 NW 335. 

Kan.—Northrup y. Hottenstein, 38 
Kan, 263, 16 P 445. . 

Ky.—Couch v. Sizemore, 106 SW 
801, 32 KyL 641; Howard v. Hunter, 
13 Ky. .Op. 513. 

ae —Williams v. Buker, 49 Me. aot 

H.—Pierce v. Emery, 32 N. 


ae 
N. J.—Snyder v. Ackerman, 37 N. 
J. Eq. 442. 


N. Y.—Ketcham v. Deutsch, 211 N. 
Y. 85, 105 NE 85; Union Nat. Bank 
v. Kupper, 63 N. Y. 617 mem; Briggs 
v. Davis, 20 N. Y. 15, 75 AmD 363; 
Donovan vy. Twist, 105 App. Div. 171, 
93 NYS 990; Ewers v. Smith, 98 App. 
Div. 289, 90 NYS 575; D’Elisa v. Rit- 
tondo, 109 Mise. 440, 178 NYS 838 
[aff 200 App. Div. 877 mem, 192 NYS 
Oe (mod 235 N. Y. 232, 139: NE 
pik eerememey nil) v. Kirchner, 96 Pa. 

Wis.—Cornish v. Frees, 74 Wis. 490, 
43 NW 507. 
vie S.—Hutchinson v. Bent, 42 N. S. 

[a] In Porto Rico (1) for the pur- 
poses of the Mortgage Law the owner 
of real estate is the person in whose 
name the same appears in the reg- 
istry. Roca v. Banco, 6 Porto Rico 
163. (2) Where deeds putting the 
property in the name of the mort- 
gagor were executed before or at 
least contemporaneously with the 
mortgage and are put on record be- 
fore the mortgage is placed on record 
it is sufficient to place the title in the 
mortgagor for the purpose of the 
mortgage. ‘U. S. Mortgage, etc., Co. 
v. Central San Cristobal, Inc., 7 Porto 
Rico Fed. 698. 

Mortgage as yarn, after-acquired 
nite see infra §§ 395, 396. 

U. S.—Pennock v. Coe, 23 How. 
1i7° “16 L. ed. 436. 

Til. —Conkey v. Rex, 212 Ill. 444, 72 
NE 370; Heaton v. Gaines, 198, Il. 
479, 64 NB 1081; Carpenter v. Plagge, 
192, Ill. 82, 61 NE 530. 

N. Y.—Rathbone vy. Hooney, 58 N. 
Y. 463 


Or.—Lombard v. Bietau, 90 Or. 182, 
16%. P 310,174 P1165. 
Pa.—Payne v. Patterson, 77 Pa. 134. 
S. C.—kKean v. Landrum, 72 S. C. 
556, 52 SE 421. 
Va.—Murray v. Farmville, etc., R. 
Co.,:101 Va....262, 143,.SH),.553. 
Wis.—Cornish vy. Frees, 74 Wis. 490, 


has parted with his title to the property, by a con- 


43 NW 507; Stevens Point Boom Co. 
v. Reilly, 44 Wis. 295. 

Compare Doherty v. Hogan, 1 N. B. 
Eq. 113 (where it is said that the 
mortgage may be foreclosed, but a 
sale will not be ordered). 

[a] After termination of option.— 
Where an option to purchase certain 
land within a specified time was not 
complied with, and by mutual consent 
the parties to the agreement adjusted 
their rights under it and the contract 
was abandoned, a mortgage executed 
two years thereafter by the person 
who had acquired the option gave the 
mortgagee no right in the land. Jef- 
ferson Loan, etc., Assoc. v. McHugh, 
208 Pa. 246, 57 A 577. 

41. Kerslake v. Cummings, 180 
Mass. 65, 61 NE 760; McNac v. Brown, 
87 Okl. 51, 208 P 268; Jefferson Loan, 
etc., Assoc. v. McHugh, 208 Pa. 246, 
57 A 51T. 

42. See infra §§ 395, 396. 

43. See statutory provisions. 

[a] In Louisiana (1) the article of 
the code so providing does not con- 
flict with an article providing that 
future property cannot be the sub- 
ject of a conventional mortgage. 
Amonett v. Amis, 16 La. Ann. 225. 
(2) Under this article a mortgage 
executed by one who has contracted 
to purchase does not become valid 
by reason of the fact that the mort- 
gagor joins his contractual vendor in 
a sale of the property. Semple v. 
Scarborough, 44 La. Ann. 257, 10 S 
860. (3) Such article does not apply 
when the person who subsequently 
acquires the property had granted 
the mortgage as agent and in the 
name of the then owner without per- 
sonal obligations and having exhib- 
ited his powers. Levy v. Lane, 38 
La. Ann. 252. 

44. Shapleigh v. Hull, 21 Colo. 419, 
41 P 1108. See Williams v. Ketcham, 
371, Ind. JA, *506,-°7.7, NB 2855-288 06a 
mortgage resting upon a forged deed 
can convey no rights, unless it be 
upon the grounds of estoppel’). 

45. Bon v. Graves, 216 Mass. 440, 
103 NE 1023. 

46. See Deeds § 184, 


47. Castelli v. Burns, 143 NYS 755. 
48. See infra §§ 474-490. 
49. Priorities of mortgages in gen- 


eral see infra §§ 444-473. 
00. HKHitzgerald v. Beebe, 7 Ark. 310. 
Mortgage of equitable interest see 
infra § 161. 
51. Fitzgerald v. Beebe, supra. 


‘For later cases, developments and changes in the law see cumulative Annotations, Same title, page and note number. 


§§ 155-158] 


veyance absolute and not defeasible, and duly re- 
corded, cannot pass any interest in the premises, 
nor create any lien thereon, by his subsequent 


mortgage.>? 


[§ 156] 2. Property To Be Acquired.®* 
eral rule at law is that a mortgage which purports 
to grant property to be acquired in futuro is void.** 
Such a mortgage, however, apt words being used to 
express the intent of the parties, is valid in equity 

-as between the parties and will be regarded as at- 
taching to the newly acquired property as it comes 


into the mortgagor’s hands.*5 


[§ 157] 3. Effect of Failure of Title. 
eee of title in the mortgagor may invalidate the 


Ala.—Howser v. Cruikshank, 
122 ‘Ala. 256, 25 S 206, 82 AmSR 76. 
Cal.—Beronio Vv. Ventura County 
Lumber Co., 129 Cal. 232, 61 P 958, 79 
AmSR 118. 
Iowa.—Erwin v. Lutz, 135 Iowa 296, 
112 NW 785. 
Ky.—Miller v. Williams, 144 Ky. 
37, A37T)'SW: 779: 
N. M.—Ames y. Robert, 17 N. M. 
: gad 131 P 994. 
. Y.—Ewers v. Smith, 98 App. Div. 
289. 90 NYS 575. 
ask .—Berryhill y. Kirchner, 96 Pa. 
53. Cross references: 
Lien and priority of mortgage see 
infra § 4465. 
Property conveyed by mortgage see 
infra § 397. 
Railroad mortgages see Railroads [33 
Cyc 487, 499-505]. 
- 54. Ky.—Yellow Chief Coal Co. v. 
Preston, 166 Ky. 669, 179 SW 602; 
Yellow Chief Coal Co. v. Johnson, 166 
Ky. 663, 179 SW 599; Wender Blue 
Gem Coal Co. v. Louisville Property 
Co., 137 Ky. 339, 125 SW 732; Skill- 
man y. Frost, 4 KyL 621, 11 Ky. Op. 


900. 
N. H.—Pierce vy. Emery, 32 N. H. 


484, 505. 

N. Y.—Jacobson v. Smith, 73 App. 
Div. 412, 77 NYS 49 [app dism 172 
N. Y. 654 mem, 65 NE 1118 mem]. 

N. C.—Hickson Lumber Co. v. Gay 
Lumber Co., 150 N. C. 282, 63 SE 
1045, 21 LRANS 843. 

Pa.—Bayler v. Com., 40 Pa. 37, 80 
AmD 551. 

Va.—Murray v. Farmville, etc., R. 
Co., 101 Va. 262, 43 SE 553. 

“This rule, that a mortgage cannot 
cover future acquisitions, would seem 
to have been established on the tech- 
nical ground that a mortgage is a 
sale upon condition, and by the com- 
mon law there could be no sale of a 
thing not in esse, and not at the time 


the property of the Seller.” Pierce 
v. Emery, supra. 
[a] Grant of mere expectancy.— 


Where a deed as security does not 
undertake to convey an _ existing 
estate, and the subject of the grant 
is only an expectancy, the deed is 
executory only, and nothing more 
than a covenant for future convey- 
ance; for the grant and the covenant 
contemplate the assurance of an 
estate which might possibly be there- 
after acquired, either by descent or 
will, an assurance necessarily future, 
and inoperative at law. Bayler v. 
Com., 40 Pa. 37, 80 AmD 551. 

{b] The accrued interest of an 
heir in the estate of a decedent, al- 
though undivided, is not a property 
right to be “owned in the future,” 
within the meaning of the provisions 
of Porto Rico Mortg. L. art 108, de- 
fining things which are not mortgage- 
able. Cabrera v. American Colonial 
Bank, 214 U. S. 224, 29 SCt 623; 53 


L, ed. 974. 
{c] In Louisiana (1) by statute 
(Civ. Code art 3304) a mortgage 


granted on the property of another 
is valid when the mortgagor subse- 
quently acquires ownership. State v. 
New Orleans, ete., R. Co., 4 Rob. 231. 
(2) Future property cannot be the 
subject of a conventional mortgage. 
State v. Mexican Gulf-R. Co., 3 Rob. 
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record shows a 
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But on the other hand, where the 


clear title in the mortgagor, the 


mortgagee lending his money in good faith will be. 


protected against any equities in the premises 


The gen- 


constructive.®7 


claimed by third persons, which were latent or con- 
cealed, and of which he had no notice, actual or 


[§ 158] C, Particular Estates or Interests®**—1. 
Estates on Condition. 
vested by a breach of a condition subsequent may 
be the subject of a mortgage.®? 


An estate subject to be di- 


A grantee under 


a conveyance in fee subject to a condition subse- 


Subsequent 


513. (3) Apart from the statute, it 
had been held that a general mort- 
gage operated on all the property of 
the mortgagor as well that which 
he owns at the time of passing the 
act as that to which he subsequently 
gets a title, and the same rule ap- 
plies to a special mortgage On a par- 
ticular object. Deshautel vy. Parkins, 
1 Mart. N. S. 547. 

55. U. S.—Thompson v. White 
Water Valley R. Co., 132 U. S. 68, 
10-SCt. 29, 33 L. ed. "056; Galveston, 


ete., R. Co. v. Cowdrey, 11 Wall. 459, 
20 L. ed. 199; Shooters Island Ship- 
yard Co. v. Standard Shipbuilding 


Corp., ace Fed. 706; Lang v. Choctaw, 
etc., R. Co.,; 198 Fed. 38, 117 CCA 146; 
In Ze “Williamsburg Knitting Mills, 
190 Fed. 871; (-Union?::Trust; Co. wi 
Southern Sawmills, etc., Co., 166 Fed. 
193, 92 CCA 101 [certiorari den 215 
U. S. 596, 30 SCt 398, 54 L. ed. 342]; 


Central Trust Co. v. Washington 
County. R. Co, 124 Fed. 813; Na- 
tional Waterworks Co, vy. Kansas 


City, 78 Fed. 428. 

Minn.—Minnesota Loan, ete., Co. 
v. Peteler Car Co., 132 Minn. 277, 156 
NW 255. 
be H.—Pierce v. Emery, 32 N. H. 

N. J.—Monmouth County Plectric 
Co. v. McKenna, (Ch.) 60 A 32; Mon- 


mouth County Electric Co. v. New 
Jersey Cent. R. Co., (Ch.) 54 A 140. 
N. Y.—People’s Trust’ Co, v. 


Schenck, 195 N. Y. 398, 88 NE 647, 
133 AmSR 807; People’s Trust Co. v. 
Brooklyn, ete., R. Co., 121 App. Div. 
604, 106 NYS 782 [aff 195 N. Y. 398, 
88-NE 647]; Jacobson v. Smith, 73 
App. Div. 412, 77 NYS 49 [app dism 
172 N. Y. 654 mem, 65 NE 1118 mem]. 

N. C.—Hickson Lumber Co, v. Gay 


Lumber Co., 150 N. C. 282, 63 SE 
1045, 21 LRANS 843. 

Pa.—Philadelphia, ete, R. ‘Co. v. 
Woelpper, 64 Pa. 366, 3 AmR 
596 


Va.—Murray v. Farmville, ete, R. 
Co., 101 Va. 262, 43-SE 653. 

Eng.—Holroyd v. Marshall, 10 H. 
I, Cas. iS 21i! LitReprint 999% 

“Tf a vendor or mortgagor agrees 
to sell or mortgage property, real or 
personal, of which he is not pos- 
sessed at the time, and he receives 
the consideration for the contract, 
and afterwards becomes possessed of 
property answering the description 
in the contract, there is no doubt that 
a Court of Equity would compel him 
to perform the contract, and that the 
contract would, in equity, transfer 
the beneficial interest to the mort- 
gagee or purchaser immediately on 
the property being acquired.. This, of 
course, assumes that the supposed: 
contract is one of that class of which 
a Court of Equity would decree the 
specific performance. If ft be’ so, 
then immediately on the acquisition 
of the property described the vendor 
or mortgagor would hold it in trust 
for the purchaser or mortgagee, ac- 
cording to the terms of the contract., 
For if a contract be in other respects 
good and fit to be performed, and the 
consideration has been received, in-' 
capacity to perform it at the time of. 
its execution will be no answer when 
the means of doing so are afterwards 
obtained.” Holroyd v. Marshall, su- 


quent consisting of a rent charge has a mortgageable 
interest,°° hotwithstanding the rent charge is sub- 


pra. 

[a] In Georgia (1) prior to statu- 
tory permission, a mortgage of after- 
acquired property by individuals or 
corporations was held invalid. 
Southern R. Co. v. Lancaster, 149 Ga. 
434, 100 SE 380. (2) Such a mortgage 
was not enforceable in equity. Du- 
rant v. D’Auxy, 107 Ga. 456, 33 SE 
478; Lubroline Oil Co. v. Athens Sav. 
Bank, 104 Ga. 376, 30 SE 409; Georgia 
Southern, ete., Co. v. Barton, 101 Ga. 
466, 27 S 842. (3) A mortgage pur- 
porting to create a lien on any in- 
terest in the described realty which 
the mortgagor might acquire after 
the time of its execution is invalid 
as to any such after-acquired inter- 
est, under Civ. Code § 2723, limiting 
the subject matter on which a mort- 
gage can operate to “property in pos- 
session or to which the mortgagor 
has the right of possession.” Durant 
v. D’Auxy, supra. (4) The act of 
1899 expressly permits a mortgage 
on property subsequently to be ac- 
quired. Southern R. Co. v. Lancaster, 
supra. 

56. Lagger v. Mutual Union Loan, 
etc., Assoc., 146 Ill. 283, 33 NE 946. 
See Delano v. Wilde, 11 Gray (Mass.) 
17, 71 AmD 687 (holding that the re- 
versal of a judgment which has been 
satisfied by levy on real estate, and 
the recovery of possession by writ 
of entry against the judgment 
creditor, will avoid a mortgage on 
the premises made by the latter to 
one who took it in good faith); Tay- 
lor v. Foster, 22 Oh. St. 255 (holding 
that, where tenants in common held 
real estate under a will devising it to 
them in fee simple, but subject to a 
contingency that, if either died with- 
out issue, the survivor should take 
the whole estate, and one of them, 
with knowledge of the character of 
the title, mortgaged his interest, but 
died without issue, the land could not 
be subjected under the mortgage to 
the payment of the mortgage debt, 
the mortgagor’s title having failed). 

57. See infra §§ 478-486, 504-527. 

58. Cross references: 
Estates tail see Estates § 54. 
Interest of devisee see Wills. 
Life estates see Estates § 101. 
Mortgage by remaindermen 

Hstates § 160. 

Mortgage of contingent remainders 

see Hstates § 160. 

59. Eastman v. Batchelder, 36 N. 
H. 141, 72 AmD 295. 

[a] Title subject to mortgage for 
support of grantor.—The owner of a 
farm conveyed it ito his son, and at 
the same time took a mortgage to 
himself and wife, with a condition 
by which the son and his heirs, ex- 
ecutors, and administrators were to 
provide for the maintenance of his 
parents during their lives. It was 
held that the son could make a valid 
mortgage of the premises to cred- 
itors, but such mortgage would not 
give the mortgagees power to per- 
form the condition of the former 
mortgage, or to take possession of 
the land during the lives of the 
parents. Eastman v. Batchelder, 36 
N.-H. 141, 72 AmD 295. 

60. Ocean Front Impr. Co. v. 
Ocean Ee, Gardens Co., 89 N. J. Eq. 
18, 103 A 419. 


see 


374 [41 ©. Ji 


sequently released upon a payment of the principal 


sum upon which it is based.*? 
[§ 159] 2. Executory Interests. 


ject of a mortgage.® 
mortgage by a widow on the land 


husband is effective as to her interest therein, al- 
though her dower has not yet been assigned or 


set apart.®° 


[§ 161] 4. Equitable Title or Interest—a. In Gen- 
The holder of an equitable title to real estate 


may, to the extent of his interest, give a valid mort- 
So the interest of 


a mortgagor may be the subject of a mortgage.®® 


eral. 


gage or deed of trust thereon.*? 


An executory de- 
vise®2 or a possibility coupled with an interest®* 
may be the subject of a mortgage.** 

[§ 160] 38. Undivided or Unassigned Interests. 
An undivided interest in land may be made the sub- 
So it has been held that a 
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[§§ 158-163 


(1) Vendor’s Title or Interest. While a contract 


for the sale of land remains executory, and no 


of her deceased 


deed has been executed, the rights remaining in the 
vendor may be the subject of a mortgage by him’ 
or by his assignee.” 
given by a vendor cannot restrict the rights of the 
purchaser under the executory contract of sale.” 

[§ 163] (2) Vendee’s Title or Interest." 
purchaser under an executory contract for the sale 
of land, or a bond for title, being in possession and 
having ‘partly performed his part of the contract, 


But the terms of a mortgage 


The 


although the legal title remains in the vendor, has 


[§ 162] b. Under Executory Contracts of Sale®*— 


61. Ocean Front Impr. Co. v. Ocean 
City Gardens Co., supra. 
62. Wilson v. Wilson, 32 Barb. 


(N. Y.) 328, 20 HowPr 41. 

63. Wright v. Shumway, 30 F. Cas. 
No. 18,093, 1 Biss. 23; Curtis v. Root, 
20 Ill. 518; Low v. Pew, 108 Mass. 
347, 11 AmB’ 357. 

64. Devolution and alienation gen- 
erally see Estates § 231. 

65. . S—Clark v. Lyster, 155 
Fed. 5138, 84 CCA 27. See Cabrera 
v. American Colonial Bank, 214 U. S. 
224, 29 SCt 623, 53 L. ed. 974 (interest 
in succession). 

Ala.—Abney v. Abney, 182 Ala. 213, 
62 S 64. 

Ark.—Kline vy. Ragland, 47 Ark. 111, 
14 SW 474. 

Ga.—Baker v. Shephard, 30 Ga. 706. 

Ill.—-Salem Nat. Bank v. White, 
159 ll. 136, 42 NE 312; Irwin ‘v. 
Brown, 145 Tll. 199, 34 NE 43, 

Ky.—Fields  v. Fish, 82 SW 376, 
26 KyL 659. 

Nebr.—Howells State Bank v. Pont, 
202 NW 457. 

Mortgage of undivided interest of: 
Joint tenant see Joint Tenancy § 24. 
Tenant in common see Tenancy in 

Common [38 Cye 112]. 

Operation and effect of mortgage 
see infra § 398. 

66. Ferry v. Burnell, 14 Fed. 807, 
5 McCrary 1; Clark v. Deutsch, 101 
Ind. 491; Pattison v. Smith, 93 Ind, 
447; New York Mut. L. Ins. Co. v. 
Shipman, 119 N. Y. 324, 24: NE 177. 

Mortgage of: 

Distributive share see Descent and 

Distribution § 170. 

Dower interest see Dower §§ 213-215. 

J: (Si=—Toledojetes Ril Com vi 
Hamilton, 134 U. S. 296, 10 SCt 546, 
33 L. ed. 905; Clark v. Lyster, 155 
Fed. 513, 84 CCA 27; Augusta, etc., R. 
Co. v.' Kittel, 52 Fed. 63, 2: CCA.‘615. 

Ala.—Christian v. American Free- 
hold Land Mortg. Co., 92 Ala. 130, 9 
S 219; Wiswall v. Ross, 4 Port. 321. 

Ga.—Chason v. O’Neal, 158 Ga. 725, 
124 SE 519; Cook v. Georgia Ferti- 
lizer, etc., Co., 154 Ga. 41, 113 SE 145; 
Ns tee v. Wright, 91 Ga. 774, 18 SE 
46, 

Ill.—Harsh v. Sutton, 180 Ill. A. 
651; Brokaw v. Field, 33 Ill.. A. 138 
{aff 159 Ill. 560, 42 NE 877]. 

Ind.—Bibbler v. Walker, 69 Ind. 
362; Calvert v. Landgraf, 34 Ind. 388; 
Westfall v. Stark, 24 Ind. 377. 

Kan.—Morgan y. Field, 35 Kan. 162, 
10 P 448; Seaman v. Huffaker, 21 
Kan. 254. 

ike te v. Fogg, 18 Pick. 


Mo.—Cooper v. Newell, 263 Mo. 190, 
172 SW 326. 

Nebr.—Arlington Mill, ete., Co. v. 
Yates, 57 Nebr. 286, 77 NW 677. 

N. Y.—Tarbell v. West, 86 N. Y. 
280. See Newton v. Hunt, 59 Misc. 
633, 112 NYS 573 [mod and aff 134 
App} ‘Div. (325, 119° NYS%3 -¢aff,201 
N. Y. 599 mem, 95 NE 1134 mem)] 
(beneficial interest reserved in settlor 


of trust made by her in contempla- 
tion of marriage may be mortgaged 
by her). 

Oh.—Leydon v. Malloy, 10 Oh. Cir. 
Ct. 442, 6 Oh. Cir. Dec. 820. 

Okl.—Bobier v. Horn, 95 Okl. 8, 
222 RP’ 238. 

S. C.—Lipscomb vy. Goode, 57 S. C. 
182, 35 SE 493. 

Va.—Lambert v. Nanny, 2 Munf. 
(16 Va.) 196. 4 

[a] Title under incomplete con- 
demnation proceedings.—A mortgage 
by a corporation of its property, 
franchises, and effects, given after its 
entry upon lands, which it had a 
right to take, and before judgment 
for damages for such taking, will 
bind its equitable interest therein, 
subject to the payment of the judg- 
ment for purchase money. Waston’s 
App., 47 Pa. 255. 

[b] Title in name of guardian.— 
A ward, on attaining his majority, 
may encumber by mortgage his in- 
terest in any real estate held in the 
name of his guardian for his benefit. 
hoop v. Stewart, 66 Kan. 631, 72 P 

19¢ 

Encumbrance of interest by bene- 
iad of trust see Trusts [39 Cyc 

Operation and effect of mortgage 
see infra § 393. 

68. Chason v. O’Neal, 158 Ga. 725, 
124 SE 519; Citizens’ Bank v. Taylor, 
155 7Gas41 6): 187 SH 247. 

69. Cross references: 
Assignment or conveyance by vendor 

generally see Vendor and Purchaser 

[39 Cyc 1663]. 

Operation and effect of mortgage see 

infra § 394. 

Possession as notice of rights of 

vendee see infra § 483. 

70. Trammell v. Simmons, 17 Ala. 


411; Doolittle v. Cook; 75 Ill... 354; 
Ranney v. Hardy, 43 Oh. St. 157, 1 
NE 523; Rose v. Watson, 10 H. L. 


Cas. 672, 11. Reprint 1187. 

[a] Pledge and mortgage.—W here 
a debtor assigns by way.of pledge his 
right to recover purchase money un- 


der an executory contract, and also: 


mortgages his interest in the land to 
the same creditor, the transaction 
was a hypothecation of the whole of 
the debtor’s beneficial interest in the 
contract and in the land. Brastrup 
v. Hammersteadt, 36 N. D. 77, 161 
NW. 556; Brastrup Vv. Bllingson, 36 
N. D. 68, 161 NW 553. 


meat Chickering v. Fullerton, 90 Ill. 
[a] Assignee of contract.—W here 


a party acquires the legal title to lots 
from one who had previously made 
contracts for their sale and convey- 
ance, together with an assignment of 
the contracts, he has such an interest 
in the lots as may be the subject of 
sale or transfer by mortgage. In 
such case he does not hold the title 
in trust for the purchasers. Chick- 
ering v. Fullerton, 90 Ill. 520. 

72. See Maney v. Crane Creek Irr., 


an interest in the premises which he may mortgage 
to a third person.‘* 
deed to land may provide for a forfeiture for non- 
payment, yet if the vendor does not declare a for- 
feiture the holder under the bond has such an 


And although a bond for a 


ete., Co., 232 Fed. 77, 146 CCA 269 
(vendee was to pay the purchase 
price in bonds and the vendor’s sub- 
sequent mortgage called for redemp- 
tion in money). : 

73. Assignment of interest in con- 
tract as security see Vendor and Pur- 
chaser [39 Cye 1678]. 

Operation and effect of mortgage 
see infra § 394. 

74. Ala.—Heard v. Heard, 181 Ala. 
230, 61 S 343. 

Ark.—Masters v. Clark, 89 Ark. 191, 
116 SW 186. 

Cal.—Tripler v. McDonald Lumber 
Co., 173 Cal. 144, 159 P 591; Houghton 
v. Allen, 2 Cal. Unrep. Cas. 780, 14 


P 641. 
Fla.—Holbrook v. Betton, 5 Fla. 
Ill.—Baker v. Bishop Hill Colony, 
45 Ill. 264; Curtis v. Root, 20 Ill. 518. 
BA a gs ol v. Tipton, 6 Blackf. 
Kan.—Laughlin v. Braley, 25 Kan. 


147; Jones vy. Lapham, 15 Kan. 540. 
Ky.—Perkins y. Robinson, 124 SW 
0 


10. 

Md.—Alderson v. Ames, 6 Md. 52. 

Mich.—Edwards v. McKernan, 55 
Mich, 520, 22 NW 20. 

Minn.—Standard v. Marboe, 159 
Minn. 119, 198 NW 127; Niggeler v. 
Maurin, 34 Minn. 118, 24 NW 369; 
Randall v. Constans, 33 Minn. 329, 23 
NW 530. 

N. J.—Sinelair v. Armitage, 12. N. J. 
Eq. 174; Neligh v. Michenor, 11 N. J. 


Eq. 53 9. 
N. Y.—Washington Trust Co. v. 
Morse Iron Works, ete., Co., 187 N. 


¥.1307; 79 NE 1022); Greenpoint Sugar 
Co. v. Whitin, 69 N. Y. 328; Stoddard 
Vv. Whiting; (46 N.Y.) 627; Gray ..v. 
Delpho, 97 Misc. 37, 162 NYS 194; 
Titcomb:*v.icFonda;’ etc.j;oRi9Co.,: 138 
Misc. 630, 78 NYS 226; "Muehlberger 
Vv. Schilling, 3 NYS 705. 

N. C.—Greensboro Bank v. Clapp, 
76 N. A 482. 

N. D.—Simonson vy. Wenzel, 27 N.- 
D. 638, 147 NW 804, LRA1918C 780. 

Oh.—-Philly Vv. Sanders, 11, 0hss8& 
490, 78 AmD 316; Wiggins v. Camp- 
bell, 2 ClevLRep 122. 

Or.—Sheehan vy. McKinstry, 105 Or. 
df 210 RP -167. 
yp . C.—Roddy v. Elam, 33S. C. Eq- 


Vt.—Hagar v. Brainerd, 44 Vt. 294. 

Wash.—Scott v. Farnam, 55 Wash. 
336, 104 P 639. 

Wis.—Mortenson v. Murphy, 153 
Wis. 389, 141 NW 273; Bull v. Sykes, 
eis 449; Bull vy. Shepard, 7 Wis. 


[a] After erection of improve- 
ments.— Where a person erects im- 
provements on real estate under a. 
parol contract for its purchase, he 
thereby acquires an interest in the 
land to the extent of such improve- 
ments; and this interest may be 
mortgaged. White v. Butt, 32 lowa 

[b] Before conveyance. — The 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


; §§ 163-167] 
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equitable estate as may be mortgaged by him.75 
However, where a contract of sale contains a stipu- 
lation that the purchaser of the property shall not 


_ sell or mortgage to the prejudice of the vendor’s lien 


or mortgage and is placed of record, it has been held 
that a subsequent mortgage or other disposition of 
the property is void so far as the original mort- 
gagee and his assigns are. concerned.’ The vendee 
under an executory contract of sale who has not 
paid any part of the purchase price and who is 
without title or possession has no mortgageable in- 
terest in the land.77 
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[§ 164] 5. Interest of Holder of Absolute Title as 
Security. One who holds the legal title to land as 
security for the repayment of money may execute 
a valid mortgage thereof, although his title, in 
equity and upon certain terms, may be defeasible 
by the debtor.7§ 

[§ 165] D. Rents and Profits.’® Rents and profits 
are as much property as the estate out of which 
they arise, and as such they are equally the sub- 
ject of a mortgage.*° But a life beneficiary of rents 
and profits of realty has no estate or interest in 
land such as can be mortgaged.®! 


V. PARTIES 
[By Danie, R. Hopepon] 


[§ 166] A. In General.82 Competent parties are 
essential to the validity of a mortgage or deed of 
trust,§* and the rule applicable to deeds generally 
requiring a grantor and a grantee®* applies in the 
case of a mortgage to require a mortgagor and a 
mortgagee.*> So the same person cannot be both 
mortgagor and mortgagee,®® and it has been held 
that a mortgage by the holder of a bare legal title 
to the real and equitable owner is void as between 
the parties as being in equity a mortgage from the 
equitable owner to himself.*’ Where a trust deed is 
executed to secure a note payable to the order of 
the grantor, the grantor is not to be regarded as 
the mortgagee,®® but, the note not being a binding 
obligation until indorsed by the maker and delivered 
to the indorsee, the indorsee is the mortgagee in 
the same sense he would have been had the note been 


made payable to him in the first instance.*° How- 
Misc. 137, 85 NYS 1008. 


holder of a title bond who is as such 


the owner of the property may exe-|/ers’ L. & T. 


Co. v. American Water- 


ever, under the civil law, no mortgagee is necessary 
to the execution of a valid mortgage, but a person 
can grant a mortgage in favor of himself or of a 
mere nominal party and the mortgage will take 
effect when the obligations secured pass to the 
creditor,*° and a mortgagor may make a mortgage 
in favor of a nominal or straw mortgagee and him- 
self negotiate the note secured by the mortgage.®4 

[§ 167] B. Mortgagors®*—1. In General. As has 
been noted, the mortgagor must possess some title 
or interest in the property mortgaged, and, in the 
absence of an estoppel®* or of the relation of 
agency,®> the true owner of property cannot be 
bound by a mortgage executed by one without 
title.°* But, where the true owner of property per- 
mits others who claim an interest to join with him 
in mortgaging it, he is bound by such action so 
fr as concerns persons dealing with the premises 


his decease, but the mortgage had 
not been recorded. It was held that 


See Farm- 


2 


eute a valid mortgage thereon, al- 
though he has had no deed of convey- 
‘ance for it. Perkins v. Robinson, 
(Ky.) 124 SW 310. 

{c] The prior mortgagee of an 
executory land contract, although the 
mortgage was given to secure an 
antecedent debt, has rights para- 
mount to those of a subsequent mort- 
gagee under a mortgage made after 
the acquisition of the legal title by 
the mortgagor. Edwards v. McKer- 
nan, 55 Mich. 520, 22 NW 20. 

75. Irish v. Sharp, 89 Ill. 261; 
Sheen v. Hogan, 86 Ill. 16; Phillips’ 
Succ., 49 La. Ann. 1019, 22 S 202. 

76. Maisonneuve v. Martin, 155 La. 
938, 99 S704. ; 

[a] The pact de non alienando in 
‘a recorded act of mortgage makes a 
subsequent mortgage ipso jure void 
so far as the original mortgagee and 
his assigns are concerned. Maison- 
neuve v. Martin, 155 La. 938, 99 S 
704. 

77. Bright v. Buckman, 39. Fed. 
43. 


78. Turman y. Bell, 54 Ark. 273, 
15 SW 886, 26 AmSR 35; Brooke v 


Bordner, 125 Pa. 470, 17 A 467; Croft 


v. Bunster, 9 Wis. 503. 
‘79. Cross references: 
Assignment of lease or rent gen- 
erally see Landlord and Tenant §§ 
547-549. 


Mortgage as passing rents and profits 


see infra § 605. : 

Rights as between parties to mort- 

gage see infra §§ 604-614. 

Right to rents and profits on fore- 

closure see infra XIX. 

80. Wright v. Shumway, 30 F. Cas. 
No. 18,093, 1 Biss. 23; Curtis v. Root, 
20 Ill. 518; Owsley v. Neever, 179 Ill. 
A. 61; Townsend v. Wilson, 155 Ill. A. 
303; Schaeppi v. Bartholomae, 118 
Ill. . 816 [rev on other grounds 
217 Ill. 105, 75 NE 447, 1 LRANS 
1079]; McLester v. Rose, 104 Ill. A. 
433; Ortengren v. Rice, 104 Ill. A. 
428; Ryan v. Illinois Trust, etce., 
Bank, 100 Ill. A. 251 [aff 199 Ill. 76, 


64 NE 1085]; Sage v. Mendelson, 42 


works Co., 107 Fed. 23 (where a mort- 
gage of rents and profits stipulates 
that the mortgagor is entitled to 
them until default, the mortgagee 
acquires no rights therein until de- 
mand or filing of the bill of fore- 
closure). 

%1. See Shindler v. Robinson, 150 
App. Div. 875, 185 NYS 1056 [cit Real 
Wen Le (1908) °c. 52. $F 400, 

82. Cross references: 

Execution in blank see infra § 276. 
Mortgage by husband to wife see 

Husband and Wife § 269. 
V0 .0h fictitious names see infra 
Validity of mortgage by corporation 

to stockholder creditor see Cor- 

porations § 1289 note 50 [a] (1). 


83. See cases infra notes 85-87. 
84. See Deeds § 36. 
85. Rackliffe v. Seal, 36 Mo. 317; 


Noble County Nat. Bank v. Dondna, 
7 Oh. Dec. (Reprint) 532, 3 CincLBul 
789; Shirley v. Burch, 16 Or. 838, 18 
P’ 351, 8 ‘AmSR'' 273; Gorham’ v. 
Meacham, 63 Vt. 231, 22 A’ 572, 13 
LRA 676. 

{a] A mortgage executed to a man 
after his death is void. Noble County 
Nat. Bank v. Dondna, 7 Oh. Dec. (Re- 
print) 532, 3 CincLBul 789. 

86. Rackliffe v. Seal, 36 Mo. 317; 
Gorham v. Meacham, 63 Vt. 231, 22 
A 572, 13 LDRA"676. ' 

[a] A conveyance to secure a debt 
will not be treated in a court of law 
as a mortgage for the security of the 
creditor when the mortgage is made 
out by the conveyor to himself. 
Rackliffe v. Seal, 36 Mo. 317. 

[b] Mortgage to self as adminis- 
trator.—An administrator became in- 
debted to the estate of his decedent, 
and for the purpose of securing such 
indebtedness he executed a note for 
the amount, payable to himself as 
administrator, and in like manner 
executed a mortgage to secure the 
same. The note and mortgage were 
retained by the administrator, and 
were found among his papers after 


the mortgage was invalid for want of 


contracting parties. Gorham  v. 
Meacham, 63 Vt. 231, 22 A 572, 13 
LRA 676. : 

87. Lombard v. Bietau, 90 Or. 182, 
167 P 310,174 Piid65. 
§ 88. Hosmer v. Campbell, 98 Ill. 
U2. 

89. Hosmer v. Campbell, supra. 

sO. Phelan’v. Wilson, 114 La. 813, 


38 S 570; Phillips’ Succ., 49 La. Ann. 
1019, 22 S 202; Herber v. Thompson, 
47 La. Ann. 800, 17 S 318; Roberts v. 
Bauer, 35 La. Ann, 453. 

91. Commercial Germania Trust, 
etc., Bank v. White, 145 La. 54, 81 S 


Authority and power to mort- 

gage of: 

Agent see Agency §§ 295, 296. 

Alien see Aliens § 33. 

Compote ton see Corporations §§ 2475-— 
498. 

Executor or administrator see Execu- 
tors and Administrators § 696. 

Guardian: 
aera see Guardian and Ward 
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Of insane person see Insane Per- 
sons § 456. 
Infant see Infants § 83. 
ers persons see Insane Persons 
543. 
Joint tenant see Joint Tenancy § 24. 
Married women: 
Generally see Husband and Wife 
OTT. 
Separate estate see Husband and 
Wife § 591. 

Receiver see Receivérs [34 Cye 279]. 

Tenant in common see Tenancy in 
Common. 

Trustee see Trusts [39 Cyc 3811. 
Description see infra §§ 231-235. 
Necessity of signature see infra 

§§ 270-272. 


93. See supra § 155. 
94. See infra § 326. 
95. Agency to execute mortgage 


see Agency § 295. 

96. Whitlock v. Cohn, 72 Ark. 83, 
80 SW 141; Owen v. Hanlon, 136 La. 
455, 67 S 329. 
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on the faith of such proceeding,®? and: where the 
parties interested in property expressly agree to 
the execution of a mortgage which covers all their 
joint interests, whatever they are, none of them 
will be permitted to question the validity of the 
mortgage on the ground that one of the parties 
may have but a conditional interest or no interest 
at all. 

[§ 168] 2. Individual or Representative Capacity. 
Under the rules applicable generally in determining 
the capacity in which a party to a contract -is 
bound,®® a mortgagor will be personally liable for 
the debt secured, although the consideration moved 
to him in a representative capacity as in the capac- 
ity of a trustee, if he signs merely his individual 
name without additions. The word ‘‘trustee’’ ap- 
pended to the name of a mortgagor may in the 
absence of, other circumstances be regarded as 
merely descriptio persone.” 

[§ 169] C. Mortgagees*—-1. In General. It is not 
necessary that the mortgagee be a single person 
either natural or artificial, but a mortgage may be 
made to two or more,’ and to secure separate debts 
due to the mortgagees severally,® and the fact that 
the mortgage may be void as to one of several mort- 
gagees does not require it to be held void as to all.” 
Further, the fact that a mortgage and a note which 
it secures are made payable in the alternative to 
one or the other of two mortgagees does not render 
it void.® 
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[§ 170] 2. Persons Entitled to Benefit of Secu- 
rity°—a. In General. A mortgage or deed of trust 
is to be regarded in law as given to the person who 
is shown by the instrument to have the beneficial 
interest therein.t° One who is a stranger to a mort- 
gage is not entitled to have the benefit of it.11. How- 
ever, the provisions of a mortgage are not personal 
to the party named in it as mortgagee, but are for 
the benefit and security of the real owner of the 
debt thereby secured.12 So a mortgage given to one 
person to secure a debt which the mortgagor owes 
to another may constitute a valid security in favor 
of the actual creditor;'? and while as a general rule 
the mortgage is available only to the formal and 
legal holder of such debt, whether it is the original 
mortgagee or his assignee, or to one subrogated to 
the rights of the mortgagee, it may in some circum- 
stances inure to the benefit of a third person, not 
answering either of these descriptions.‘* So a mort- 
gage given to secure payment for services to be 
rendered in the future by the mortgagee and a third 
person is valid as against intervening encum- 
brances.?® 

Agreements extending operation. An agreement 
made at the time of the execution of a mortgage 
that it shall be held to secure a person not named 
in it, either for a contemporary loan to the mort- 
gagor or for future advances, is valid and bind- 
ing.16 Where a person has loaned money to a 
mortgagor, and claims an equitable right to share 


97. Pellerin vy. Sanders, 116 La.| Ramsey, 79 W. Va. 267, 90 SE 842. | 13. Wilkins v. Sorrells, 45 Ala. 
GG Oh ed Ole Suro Live 7 ‘Farwell v. Warren, 76 Wis, 527,; 272; Lawrenceville Cement Co. vw. 
“Tf, to escape the effect of the|45 NW 217. Parker, 15 NYS 577, 21 NYCivProe 
mortgage, she were to deny any own- 8. Egenberger v. Neuman, 41 Cal.| 263 [aff 1833 N. Y. 622 mem, 30 NE 


ership on the part of those who]A. 134, 
joined with her in the mortgage, she 
would be at once successfully con- 9. 


fronted with the claim that they were 


182 PP 308; 
Broward, 34 Fla. 509, 16 S 425. 
Assignment see infra §§ 653-739. 
Persons entitled to: 


Seedhouse v.|1150 mem]. 
[a] A mortgage to the cashier of 
a bank in his individual name, but te 


secure a debt due to the bank, is a 


with her consent acting for and in 
her behalf as owner.” Pellerin v. 
Sanders, supra. 

98. Lewis v. Cooper Inv. Co., 297 
ColoesLO 176) Ba3sl0: 

[a] Prior agreements superseded. 
—A voluntary agreement supersedes 
any prior agreements restrictive of 
the right. Lewis v. Cooper Inv. Co., 
297 Colo. 310, 176 P 310. 

99. See Contracts § 547. 

1. Wallace v. Langston, 52 S. C. 
133, 29 SE 552; Williams v. Balfour, 
18) ,Cans' Siu 472 

2. Baxter v. Ft. Payne Co., 182 Ala. 
249, 62 S 42; Moss vy. Johnson, 36 
SG. 561;.15°SHA709.0 

3. Power to take mortgage of: 
Alien see Aliens § 21. 

Corporation see Corporations §§ 2372, 

2804. 

County see Counties § 291. 
Foreign corporation see Corporations 

§ 4028. 

Guardian: 
bigehem: see Guardian and Ward 
§ 237, 
Of insane person see Insane Per- 
sons § 398. 
Infant see Infants § 76. 
Partnership see Partnership. 
Receiver see Receivers. 
Trustee see Trusts [39 Cyc 397]. 
4. See cases infra notes 5-7. 


5. Gilson v. Gilson, 2. Allen 
(Mass: 11633 Burnett) v.08 Pratt, 22 
Pick. (Mass.) 556. 


Estates and interests as between 
mortgagees see infra § 408. 

6 Bates v. Coe, 10 Conn. 280; 
Simms v. Ramsey, 79 W. Va. 267, 90 
SE 842. 

[a] Rule applied.—Debts due to 
the mortgagees and advancements, 
indorsements, and suretyship and 
guaranty undertakings made by them 
individually come within the security 
and indemnity afforded by an instru- 
ment purporting to secure debts due 
to mortgagees jointly. Simms vy. 


eeee for conditions broken see infra 
Exercise power of sale see infra 
XXI 


Institute proceedings for foreclosure 

see infra XXII. 

106. Robinson vy. State, 63 Tex. Cr. 
212, 1389. SW, 978. 

[a] A deed of trust to one as 
trustee, to secure payment of a note 
due another, is in law a mortgage 
to the latter. Robinson v. State, 63 
Tex, “Gro 212; 1394S Ww 978. 

11. St. Louis Bldg., etce., Assoc. v. 
Clark, 36 Mo. 601; Hinton vy. Hall, 
166 N. C. 477, 82 SE 847; Simms v. 
Ramsey 79 W..Va...267, 274, 90 SE 

“The doctrine of lien security by 
mortgages and deeds of trust, does 
not confer any rights, protection or 
security upon a stranger to the in- 
strument creating the lien, unless he 
has acquired it, in whole or in part, 
in some lawful manner, or has in 
some way obtained the equitable 
right of subrogation to the benefit 
thereof. All claimants, to be enter- 
tained, must come within the terms 
of the designating language of the 
instrument, liberally interpreted, if 
necessary, or have, in some way, a 
right of succession to the rights of 
persons indicated by such terms.” 
Simms v. Ramsey, supra. 

[a] Rule applied.—Where a mort- 
gage is executed to secure a bona 
fide loan from the mortgagee to the 
mortgagor, the fact that the mort- 
gagor agreed to pay certain debts 
owing to the mortgagee’s agent and 
his wife from the loan does not give 
them an interest in the mortgage. 


een v. Hall, 166 N. C. 477, 82 SE 


12, New England L. & T. Co. vy. 


Robinson, 56 Nebr. 50, 76 NW 415, 
71 AmSR_ 657; Schroeder vy. Arcade 
Theater Co., 175 Wis. 79, 103, 184 


NW 542 [quot Cyc]. 


valid security in favor of the bank. 
Lawrenceville Cement Co. v. Parker, 
15 NYS 577, 21 NYCivProc 263 [aff 
133 N. Y. 622 mem, 30 NE 1150 mem]. 

{[b] A mortgage given to an ad- 
ministrator to secure a note given in 
renewal of a note which had been se- 
cured by the debtor’s mortgage of a 
part of the same premises to the in- 
testate is a conveyance to the ad- 
ministrator, not as an _ individual, 
but in his representative character. 
Wilkins v. Serrells, 45 Ala. 272. 

Resulting trust in mortgage to one 
person, the loan being made by an- 
a see Trusts [39 Cyc 126 note 

14.. Walker v. Doane, 131 Ill. 27, 
22 NE 1006; Chadwell v. Wheless, 6 
Lea (Tenn.) 312. 

[a] The person who advances the 
purchase money and to whom the 
notes are indorsed is entitled to the 
security provided by an absolute 
deed which amounts to a mortgage. 
Chadwell v. Wheless, 6 Lea (Tenn.) 


312. 
_ [b] Rule applied.—Where, pend- 
ing an appeal from a judgment 


against joint obligors, one of the de- 
fendants gave a trust deed to secure 
the payment of such judgment or of 
any judgment rendered in any other 
suit on the same cause of action, it 
will be held to secure the payment 
of a judgment rendered after the 
original judgment has been reversed 
and the suit has been abandoned in 
an action brought after the death of 
the grantor and of one of the plain- 


tiffs by the surviving plaintiffs 
against the surviving defendants 
upon the same cause of action. 
Kr aleer v. Doane, 131 Ill. 27, 22 NE 
15. Hall y. Crouse, 13 Hun (N. Y.) 
16. Tapia v. Demartini, 77 Cal. 


383, 19 P 641, 11 AmSR 288; Hall v. 
Crouse, 138 Hun (N. Y.) 557. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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in the security of the mortgage, to which he is not 
- a party, he must establish, by the weight of the 
evidence, that all the persons interested as mort- 
gagors and mortgagees agreed that he also should 
be secured by the mortgage.!’ This agreement must 
_ precede or coincide in point of time with the ad- 
vancement of the money loaned.1® A promise made 
_ to the loaner, after he has advanced the money, that 
he may share in the security of the mortgage, is 
voluntary and without consideration, and cannot be 
enforced.!® 

Change in partnership. A mortgage given to se- 
cure future advances by a partnership may stand as 
security for advances made after the admission of 
new partners into the firm.?° 

[§ 171] b. Mortgage To Pay Debts. Where land 
is conveyed by mortgage or deed of trust on an 
- undertaking by the mortgagee to pay the debts of 
the mortgagor, or to pay specified debts, the mort- 
gage security will inure to the benefit of the cred- 
itors, holders of such debts, although they are not 
named in the conveyance.*1_ A provision in a trust 
deed for the security of bondholders requiring the 
mortgagor to pay all lens on the premises and that 
in default thereof they may be discharged by the 
trustee and that the sum paid by him shall consti- 
tute a prior lien does not inure to the benefit of 
the lienholders, being intended for the protection of 
the mortgagee as trustee for the bondholders only.?? 

[§ 172] c. Mortgage to Surety or Indorser.?* 
Where a mortgage has been executed by a principal 
debtor to a surety or indorser, the right of the ered- 
itor to avail himself of it rests according to one view 
primarily upon whether the mortgage was executed 
for the security of the debt as well as for the ulti- 
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mate protection of the surety or indorser.** If the 
mortgage is for the security of the debt, the creditor 
has an interest in it and becomes a cestui que 
trust.2> On the other hand, where the security is 
purely personal for the purpose of indemnifying the 
surety, a trust is not attached to it for the ered- 
itor and there is no action or remedy to which the 
creditor can be substituted until the surety has been 
damnified.?® According to another view the cred- 
itor has an equitable claim to the security whether 
the condition is that the mortgagor shall pay the 
debt or whether it merely stipulates that he shall 
indemnify the surety.?7 Mortgages given by co- 
sureties, each to the other as security to indemnify 
him against any claim against his proportion as- 
sumed, are not in equity securities for the payment 
of the principal debt which inure to the benefit of 
ereditors on the principle of subrogation.?8 So 
where joint indorsers of certain notes enter into an 
agreement whereby they are to share equally in the 
payment of any amounts unpaid by the maker and 
severally execute mortgages to a trustee to secure 
the performance of this agreement, the holders of 
the notes are not entitled to be subrogated to the 
rights of the indorsers in the mortgages.?® But 
where a mortgage was given by a surety to his 
cosurety, as security against the debt of the cred- 
itor, the mortgagee was held in equity to be a trustee 
for the creditor.*° 

[§ 173] D. Parties to Trust Deeds—1. Grantors. 
As has been noted, the grantor cannot also be the 
beneficiary in a trust deed.*t However, a deed of 
trust is not invalid because joined in by the person 
to whom the notes secured are executed as-addi- 
tional security for the benefit of whosoever may 


Cross references: 

Agreement as violation of statute of 
frauds see Frauds, Statute of 
§ 199 note 44. 

Parol evidence as tending to con- 


tradict mortgage see Evidence 
§ 1515. 

Parol trust in mortgage see Trusts 
[39 Cye 51, 
17. Boney v. Williams, 5b IN. JS. 


Eq. 691, 38 A 189. 


18. Boney v. Williams, supra. 

19. Boney -v. Williams, supra. 

20. Lawrence v. Tucker, 23 How. 
(U. S.) 14, 16 L. ed, 474. 


21. Montgomery y. Culton, 18 Tex. 
736; Vanmeter ov. Vanmeter, 3 
Gratt. (44 Va.) 148. 

22. Cummings 
Mineral Water Co., 
A 353. 

23. Right of creditor in indemnity 
to surety generally see Principal and 
Surety [32 Cyc 145]. 

24. Chambers v. Prewitt, 172 I. 
615, 50 NE 145; Macklin v. Northern 
Bank, 83 Ky. 314; Osborn v. Noble, 46 
Miss. 449. 

25. Ill.—Chambers v. Prewitt, 172 
Ill. 615, 50 NE 145. 

Mass.—Aldrich vy. Blake, 134 Mass. 
582; Eastman v. Foster, 8 Metce. 19. 

Mich.—Albion State Bank v. Knick- 
erbocker, 125 Mich. 311, 84 NW 311. 

Miss.—Osborn vy. Noble, 46 Miss. 
449; Carpenter v. Bowen, 42 Miss. 28. 

Tenn.—Saylors v. Saylors, 3 
Heisk. 525. 

“A mortgage made by a principal 
to a surety, to secure the payment of 
a note, is not to be regarded in equity 
simply as an indemnity to the surety. 
It is not important whether it is in 
form to vay the debt or to indemnify 
the surety. Where its object is to 
provide for the payment of debts, or 
to enable the surety to do so, he is 
constituted a trustee for the creditors 
whose debts are enumerated in the 
condition. An equitable lien is created 
in their favor, which is attached to 
the property in the hands of the 


Vv. Consolidated 
tes iy ds 1 95g 61 


mortgagee, which would follow it in 
the hands of his assignee with notice 
of the trust, and would also bind it 
in the hands of the original mort- 
gagor or his assignee with notice of 
the trust.” Aldrich v. Blake, 134 
Mass. 582, 585. 

26. Ala.—Daniel v. Hunt, 77 Ala. 
567. 

Conn.—Jones v. Quinnipiack Bank, 
29 Conn.) 25. 

Ga.—Importers, etce., Bank vy. Mc- 
Ghees, 88 Ga, 702, 16 SE 27. 

Ill.—Chambers v. Prewitt, 172 Ill. 
615, 50 NE 145. 

Ky.—Macklin v. Northern Bank, 83 
Ky. 314. 

Miss.—Weir-Booger Dry Goods Co. 
vy. Kelly. 80 Miss. 64, 31 S 808; Clay 
v. Freeman, 74 Miss. 816, 20 S 871; 
Osborn v. Noble, 46 Miss. 449; Bush 
v. Stamps, 26 Miss. 468; Bibb v- Mar- 
tin, 22 Miss. 87. 

N. Y.—Albany v. Andrews, 29 App. 
Div.. 20, 52 NYS 1129; Ohio: L. Ins., 
etc., Co. v. Reeder, 18 Oh. 35; Fertig 
v. Henne, 197 Pa. 560, 47 A> 840; 
Hopewell v. Cumberland Bank, 10 
Leigh (387 Va.) 206. See Miller ‘v. 


Wack, 1 N. J. Eq. 204 (where a mort- | 


gage was executed to the sureties on 
a guardian’s bond and. it was held 
that there was no trust but that the 
mortgagees were the absolute own- 
ers). 

[a] Mortgage to accepter of bills 
of exchange.—A deed of trust for the 
benefit of a party who has given and 
intends to give ,letters of credit to 
the grantor, and upon whom the lat- 
ter has drawn and intends to draw 
bills of exchange, providing that it 
shall be void if the grantor shall pay 
on a certain day the amount of the 
bills so drawn, and that otherwise 
the trustee shall proceed to sell and 
pay the amount remaining. unpaid, is 
not a mortgage security for the pay- 
ment of the bills as such, and for 
the benefit of the holders thereof, but 
only for the indemnity of the drawee; 
and such holders cannot maintain. a 


suit to have a deed of release of part 
of the trust property, made when the 
drawee was insolvent, and subse- 
quent deeds thereof to innocent third 
parties, set aside, and to have such 
part sold for their benefit. St. Louis 
Bldg., ete., Assoc. v. Clark, 36 Mo. 601. 

[b] . Releass.—Creditor’s assent to 
release by surety is not required. 
Ere ¥. Henne;? 19%.,Pa, 560, 4%) A 


Subrogation of creditor to mort- 
gage of surety see Subrogation [37 


Cye 438]. 
27. Swift v. Kortrecht, 112 Fed. 
709, ) 7138, 650: -CCA> 429;. Tdames _ v. 


Gaither, 93 N. C. 362; Morrill v. Mor- 
rill, 53 Vt. 74, 38 AmR 659; Paris v. 
Hulett, 26 Vt. 308. 

“Some of the decided cases suggest 
a distinction which would exclude 
from the operation of the rule those 
cases where the language of the se- 
curing instrument indicates only a 
purpose to indemnify a surety, and 
does not indicate any agreement to 
pay the principal debt. But it does 
not appear to us that there is any 
solid ground for this distinction. It 
rests upon the idea that the creditor’s 
right can be no larger than that of 
the surety, which is measured by the 
terms of his security. But, when 
the debtor procures his surety to be- 
come liable for the debt, an implied 
obligation immediately falls upon the 
debtor to pay«the debt himself. And 
this obligation is of so distinct and 
positive a character that, if the 
debtor fails to meet it, the surety 
may file a bill in equity to compel 
him to do so... . There is therefore 
no enlargement of the debtor’s obli- 
gation by the subrogation of the 
ereditor.”’ Swift v. Kortrecht, supra. 

28. Hampton v. Phipps, 108 U. S. 
260, 2 SCt 622, 27 L. ed. 719. 


wae Seward v. Huntington, 94 N. Y. 
30. U.S. v. Sturges, 27 F. Cas. No. 


16,414, 1 Paine 525, 
81. See supra § 166. 
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become their owner.*? 

[§ 174] 2. Trustees—a. Competency—(1) In Gen- 
eral. Under the rules applicable to trusts generally, 
all persons capable of holding real or personal prop- 
erty may hold as trustees.3* Persons direetly in 
interest should not, at least not without the knowl- 
edge and consent of the debtor, be made trustees 
in a deed of trust;*4 interest in the debt secured, 
however, is not a disqualification.2® The trustee 
may be an agent or attorney in fact®® or an em- 
ployee*? of the creditor, at least where the relation- 
ship of the trustee to the creditor is known at the 
time of the execution of the mortgage,** and the 
creditor himself may act as trustee.*® ‘Where the 
creditor is a corporation, the fact that the trustee 
is an officer*® or director*! of such corporation does 
not incapacitate him, although such fact may make 
it the duty of the court to scrutinize very ,closely 
all that he does in the execution of the trust.4? The 
appointment of an insolvent*® or untrustworthy** 
trustee will not of itself render the trust deed 
void. 

Failure. to qualify. The failure of the trustee 
to comply with a statute requiring trustees to give 
bond for the faithful performance of their duties 
does not divest him of the legal title.*® } 

Public trustee. By statute in some instances, it 
has been required that, as to all future trust deeds, 
the public trustee must be named as the individual 
who is to act and that in other cases or in case 
of failure to observe the statute the parties must 
proceed to foreclose as though the deed was a mort- 
gage.*® Such a statute does not apply to a trust 
deed executed before its enactment, although the 
maturity of the debt has been extended after the 
statute took effect.47 

[§ 175] (2) Nonresidents.** 
a statutory requirement, there is 
sity that the trustee in a deed of 
a resident of the state where the 


(Tex. Civ. 


In the absence of 
no legal neees- 
trust should be 
land lies,#® and 


187 SW_ 57. 


32. Smith v. Burgher, 
1. Copsey v. 


A.) 136 SW. 75. 
83. See Trusts [39 Cyc 247]. 
34. Long v. Long, 79 Mo. 644. 42. 
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4 Sacramento Bank, 
133 Cal. 659, 66 P 7, 204, 85 AmSR 2388. 
Clark v. Haton, 100 U. S. 
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Bei: 


statutes imposing such requirements have been held 
invalid.°° Under the rule that no trust shall fail 
for want of a trustee,°! the appointment of a non-— 
resident as trustee in violation of.a statute will not 
invalidate a trust deed otherwise valid,5? but a 
competent court upon proper application may pre- 
serve the trust by the appointment of a person to 
execute it,°* and in any event a trust deed appoint- 
ing a nonresident as trustee in violation of a stat- 
ute will not fail where it empowers the sheriff of 
the county to act in the event of the disability of 
the trustee.** 

[§ 176] b. Succession and Substitution of Trus- 
tees*>—(1) By’ Parties, or under Provisions in the 
Deed—(a) In General. The mortgagor may provide 
for the appointment of a successor or successors 
to the trustee upon such terms as he may choose 
to impose,°® as, for example, where the original 
trustee or trustees refuse to act,®” die,®® remove into 
a foreign jurisdiction,>® or are removed by a court 
of competent jurisdiction,®° and he may appoint not 
only a trustee, but a successor, and prescribe the 
conditions upon which such successor may take the 
place of the original trustee.*1 But there is no in- 
herent right in the creditor who is secured by a deed 
of trust to appoint a trustee in the event of the 
death, resignation, or refusal to act of the trustee 
named ;°* the authority to make such appointment 
must rest upon a power conferred in the trust 
deed.** A substitute who is not appointed by one 
authorized to do so under the terms of the deed of 
trust has no power to act.6* So where a trustee is. 
disqualified to act, he has, in the absence of a pro- 
vision therefor in the deed, no power to appoint a 
substitute.®° The fact that the beneficiary having 
power to appoint a substitute asked the mortgagor 
to make an appointment does not invalidate his own 
subsequent appointment within the conditions of 
the deed.°° 

[§ 177] (b) Nature of Power. The power of sub- 
NE 773; West v. Fitz, 109 Ill. 425. 

60. Lake v. Brown, 116 Ill. 83, 4 


NE _773; West v. Fitz, 109 Tl. 425. 


149, 61. Irish v. Antioch College, 126 


[a] Reason for rule.—‘The trustee | 25 L. ed. 573. Ill. 474, 18 NE 768, 9 AmSR 688. 
acts for both parties. The law exacts 43. Cohn v. Ward, 32 W. Va. 34, [a] Question of fact.—Whether 
of him the utmost good faith and|]9 SH 41, the prescribed conditions or any of 
strictest impartiality. He should, in 44. Cohn v.' Ward, supra. them have happened so as to author- 
the performance of his trust, have no 45. Gardner _v. Brown, 21 Wall. | ize the successor to act is a question 
personal interest to subserve nor any | (U. S.) 36, 22 L. ed. 527. | of fact to be determined from the 
friends to accommodate.” Long v. 46. See statutory provisions. evidence. Irish v. Antioch College, 
Long, 79 Mo. 644, 656. 47. Smissaert v. Prudential Ins.| 126 Ill. 474, 18 NE 768, 9 AmSR 638. 

35. Darst v. Bates, 95 Ill. 493;;Co., 15 Colo. A. 442, 62 P 967. 62. Clark v. Wilson, 53 Miss. 119. 
Foster v. Latham, 21 Ill. A. 165; 48. Foreign corporation as trustee Appointment by court see infra § 
House v. Clarke, (Mo.) 187 SW 57;|see Corporations § 4036. 194; 

Cassady v. Wallace, 102 Mo. 575, 15 49. Farmers’ L. & T. Co. v. Chi- 68. Clark v. Wilson, 53 Miss. 119; 


' AmSR 


SW 138; Thornton v. Goodman, (Tex. 
Commn. A.) 216 SW 147 [rev (Civ. 
A.) 185 SW 926]. 

36. Sternberg v. Valentine, 6 Mo. 
A. 176; Thornton v. Goodman, (Tex. 
Commn,. A.) 216 SW 147 [rev (Civ. 
A.) 185 SW 926]; Pence v. Jamison, 
80 W. Va. 761, 94 SE 383. 

[a] Attorney or agent of creditor. 
—One is not rendered incompetent to 
act as trustee in a deed of trust to 
secure the purchase money of land 
by reason of his having acted as at- 
torney in fact in the sale of the prop- 
erty to the mortgagor. Sternberg y. 
Valentine, 6 Mo. A. 176. 

37. Randolph v. Allen, 73 Fed. 23, 
19:-CCA.° 353: 

88. Sternberg v. Valentine, 6 Mo. 


SW 837; Scott v. Mann, 33 Tex. 725; 
Howard v. Davis,.6 Tex. 174. 

40. Clark v. Haton, 100 U. S. 149, 
25 L. ed. 573; Copsey v. Sacramento 
Bank, 133 Cal. 659, 66 P 7, 204, 85 
238; House v. Clarke, (Mo.) | 


cago, etc., R. Co., 27 Fed. 146; Roby 
v. Smith, 131 Ind. 342, 30 NE 1093, 
31 AmSR 439, 15 LRA 792; Bryant v. 
Richardson, 126 Ind. 145, 25 NE 807, 

50. Roby v. Smith, 131 Ind. 342, 30 
NE 1093, 31 AmSR 439, 15 LRA 792; 
Farmers’ L. & T. Co, v. Chicago, ete., 
R. Co, 27 Fed. 146 (Ind. Rev. St. § 2988). 

51. See Trusts [39 Cyc 277]. 

52. Commerce Trust Co. v. Ellis, 
258 Mo. 702, 167 SW 974. 

53. Commerce Trust Co. v. Ellis, 
supra. 

54. Commerce Trust Co. v. Ellis, 
supra. 

55. Railroad mortgage 
see Railroads [388 Cyc 507]. 

56. Irish v. Antioch College, 126 
Ill. 474, 18 NE 768, 9 AmSR 638; 
Equitable Trust Co. v. Fisher, 106 Ill. 
189; McCollum v. Jones, (Tex. Civ. 
A.) 141 SW 1030. 

57. Lake v. Brown, 116 Til. 83, 4 
NE 773; West v. Fitz, 109 Tll. 425, 

58. Lake v. Brown, 116 Tll. 83, 4 
NE 773; West v. Fitz, 109 Tll. 425. 

59. Lake v. Brown, 116 Ill. 83, 4 


trustees 


Ready v. Hamm, 46 Miss. 422; Guion 
v. Pickett, 42 Miss. 77. 

64. Wilson y. Armstrong, (Tex. 
Civ. A.) 286 SW 755. 
4 65. Leake v. Caffey, (Miss.) 19 § 


16. 

[a] Appointment without author- 
ity.—After defendants had given a 
deed of trust, with plaintiff as trus- 
tee, to Secure a note for the price of 
land, the note was assigned to plain-. 
tiff, who, without authority, ap- 
pointed a trustee in his place, pur- 
chased the land at a sale by such 
trustee, and subsequently gave de- 
fendants a credit on the note for the 
amount he was to pay for the land, 
defendants agreeing to give plaintiff 
a deed thereof. It was held that, on 
defendants’ refusal to convey, plain- 
tiff was entitled to treat the agree- 
ment as at an end, and to enforce 
the deed of trust, which had never 


been legally foreclosed. Leake v. 
Caffey, (Miss.) 19 S 716: 
66. Wilson vy. Armstrong, (Tex. 


Civ. A.) 236 SW °755, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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_ stitution of a new trustee granted in a trust deed 
or mortgage to the beneficiary is a power coupled 
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the deed is to secure an indebtedness to a partner- 
ship and the partnership is empowered to appoint 


_ with an interest®? and hence not revoked by the 
death of the grantor.*8 So under a provision that, 
in case of the death, inability, refusal to act, or 
absence of the trustee, the trust shall be executed 
_by whoever shall then be the sheriff of the county, 
the sheriff has an irrevocable interest which retains 
for him the power after the death of the grantor.®® 
[§ 178] (c) Who May Appoint. The grantor may 
confer power upon the beneficiary or holder of the 
debt secured to substitute other trustees for those 
named,’° or the deed may even provide that the 
trustee shall himself select and appoint his suc- 
cessor.“1 A power conferred upon the beneficiary 
to appoint a successor to the trustee is personal to 
the donee’? and cannot be exercised by his agent,‘? 
nor does it pass to those who take by succession 
from him unless expressly so stipulated.74 How- 
ever, where the power is conferred upon the bene- 
ficiary, his successor, or assigns, or other legal rep- 
resentatives, no personal discretion is confided in 
any particular person, but the power may be exer- 
cised by any holder or owner of the deed of trust,75 
as, for example, a corporation assignee.’@ An as- 
signee of the note cannot appoint a substitute under 
an authority granted to the payee or his legal rep- 
resentative,” but he may act under an authority 
to the beneficiary, his executor, administrator, or 
assigns to appoint ‘‘under his hand and seal.’’ 78 
A statute requiring a notation upon the record of 
the deed of trust of an assignment of the debt 
secured’® does not preclude an assignee of the note 
secured from appointing a substitute trustee in the 
absence of a notation of the assignment upon the 
record.*° : 
Joinder in appointment. Where the power of ap- 
pointment is given to two or more jointly, one of 


a successor to the trustee, one partner of the firm 
cannot by use of the firm name appoint a new trus- 
tee,’ although it has been held that such anu ap- - 
pointment is good where made by. a partner who 
is the general manager of the firm.s® Where the 
deed names the successor of the trustee in case of 
his death, refusal, or inability to act, and provides 
for the appointment of a successor by the trustee 
upon his resignation, the trustee named may ap- 
point a successor without the joinder in such 
appointment of the alternate named.** 

Substitution of sheriff. Where the sheriff is em- 
powered to act upon the refusal of the trustee at 
the request of the holder of the note secured, the 
trustee has not, as such, authority to request the 
sheriff to act.® 

[§ 179] (d) Who May Act or Be Appointed. A 
trust deed providing that, in case of refusal or in- 
ability of the trustee to act, the ‘‘county clerk’’ 
shall carry out the trust is not so uncertain that 
no one is authorized as successor in trust to exe- 
cute it, but authorizes the county clerk of the 
county in which the mortgaged land is situated to 
act as suecessor to the original trustee.6® A simi- 
lar rule has been applied in the case of a like desig- 
nation of the ‘‘acting sheriff.’’8’ Where the trust 
deed provides that in certain contingencies the trust 
shall be executed by whoever shall then he sheriff 
of the county, the ‘‘then sheriff’’ is the sheriff who 
happens to be such when the foreclosure is de- 
sired.®8 

[§ 180] (e) Contingency Justifying Appointment 
or Substitution—aa. In General. A power of sub- 
stitution is to be strictly construed and must be 
literally complied with,®® and the conditions which 


| authorize the substitution must exist,°° although 


the donees cannot exercise it severally.‘ Where | where the deed of trust so provides the holder of 


67. Frank v. Colonial, etc., Mortg. 
Co., 86 Miss. 103, 38 S 340, 70 LRA 
135, 4 AnnCas 54. 

68. Frank v. Colonial, etc., Mortg. 
Co., supra. 

69. Swabey v. Boyers, 274 Mo. 332, 
203 SW 204 (stating that the conclu- 
sion reached in Miller v. New Madrid 
Banking Co., 235 Mo. 522, 139 SW 192, 
that the sheriff is not by the deed of 
trust vested with the title on the 
failure of the trustee but merely is 
given the power and right to sell is 
obiter); White vy. Stephens, 77 Mo. 
452. 

70. Ark.—Straughan v. Bennett, 
153 Ark. 254, 240 SW 30; Arnold v. 


Watson, 91 Ark. 328, 121 SW 354; 
Stallings v. Thomas, 55 Ark. 326, 18 
Sw 184. 


Cal.—Sacramento Bank vy. Murphy, 
158 Cal. 390, 116 P 232. 

Colo.—Empire Ranch, etc., Co. v. 
Stratton, 22 Colo. A. 577, 126 P 1094; 
Scott v. Wood, 14 Colo. A. 341, 59 
P 844. 

Miss.—Jones v. Salmon, 128 Miss. 
508, 91 S 199; Thompson v. Wynne, 
127 Miss. 773, 90 S 482; Watson. v. 
Perkins, 88 Miss.’ 64, 40 S 643; Weir 
v. Jones, 84 Miss. 602, 36 S 533; Allen 
v. Alliance Trust Co., 84 Miss. 319, 
86 S 285; McNeill v. Lee, 79 Miss. 
455, 30 S 821; Polle v. Rouse, 73 Miss. 
713, 19 S 481; Hartley v. O’Brien, 70 
Miss. 825, 13 S 241; Ready v. Hamm, 
46 Miss. 422; Guion v. Pickett, 42 
Miss. 77. 

Mo.—Bridges v. Smith, 213 SW 
$58, 860 [cit Cyc]; Cloud v. Kansas 
a téiT, Co.)*52 Mo. Ae 3187 

Tenn.—Perrin v. Trimble, (Ch. A.) 

(Civ. 


48 SW 125. 

Tex.—Wilson v. Armstrong, 
A.) 2386 SW 755; Michael v. Crawford, 
108 Tex. 352, 198 SW 1070 [rev on 


other grounds (Civ. A.) 150 SW 465]; 
Bracken v. Bounds, 96 Tex. 200, 71 
SW 547; Jacobs v. McClintock, 53 
Tex. 72; Klein v. Glass, 53 Tex. 37; 
Clark v. Richardson, (Civ. A.) 247 
SW 347; McCollum v. Jones, (Civ. A.) 
141 SW 10380; Wilder v. Moren, 40 
Tex. Civ. A. 393, 89 SW 1087; Pea- 
cock v. Cummings, 34 Tex. Civ. A. 
431, 78 SW 1002; Bemis v. Williams, 
32 Tex. Civ. A. 393, 74 SW 332. 

71. Reynolds v. Kroff, 144 Mo. 433, 
46 SW 424; Jacobs v. McClintock, 53 
Tex. 72. 

72. Hartley v. 70 Miss. 
825, 138 S 241: : 

73. Watson v. Perkins, 88 Miss. 
64, 40 S 643; Hartley v. O’Brien, 70 
Miss. 825, 138 S 241; Clark v. Wilson, 
53 Miss. 119; Scottish American 
Mortg. Co. v. Butler, 99 Miss. 56, 54 
S 666, AnnCas19138C 12386; Michael v. 
Crawford, 108 Tex. 352, 193 SW 1070 
[rev (Civ. A.) 150 SW 465]; Wilder 
v. Moren, 40 Tex. Civ. A. 393, 89 SW 
1087. 

74. Clark v. Wilson, 53 Miss. 119. 

75. West v.. Union Naval Stores 
Co.,. 117 Miss, 153,:77 S961. 

76. West v. Union Naval Stores 
Co., supra. 

77. Fuller v. Davis, 63 Miss. 78. 

7& Scruggs v. Northern, 123 Miss. 
169; 85 S89. 

See statutory provisions. 
Scruggs v. Northern, 123 Miss. 
169, 85 S 89. 

81. Cummings v. Parish, 39 Miss. 
412. 

8s2.. Cummings v. Parish, supra. 

83. Steiner. v. Roténberry, 127 
Miss. 569, 90 S 250. 

84. Reynolds v. Kroff, 144 Mo. 433, 
46 SW 424. 

85. Hurst Automatic Switch, etc., 
Co. v. St. Louis Trust Co., (Mo.) 216. 


O’Brien, 


SW 954. ‘ 
86. Muntzing v. Newsom, 22 Colo. 
A. 446, 125 P 130. i 


87. Killgore v. Cranmer, 35 Colo. 
485. 84 P 70. 
88. Swabey v. Boyers, 274 Mo. 332, 


203 SW 204; West v. Spencer, 238 Mo. 
65, 141 SW 586; Miller v. New Madrid 
Banking Co., 235 Mo. 522, 139 SW 
192; Betzler v. James, 227 Mo. 375, 
126 SW 1007; Feller v. Lee, 225 Mo. 
319, 124 SW 1129. But see McNutt v. 
Mutual Ben. L. Ins. Co., 181 Mo. 94, 
98, 79 SW 703 (where the provision 
was that, upon the death or refusal 
of the trustee to act, then another 
trustee who was named should exe- 
cute the trust and in the case of the 
latter’s death, inability, or refusal to 
act, then the “then sheriff... who 
Shall thereupon become their suc- 
cessor to the title to said property 
+... may at the request of the holder 
of said note proceed to sell,” the 
“then sheriff’? meant the person who 
was sheriff at the time of the death, 
removal, or inability of the trustee 
and that the title which the sheriff 
took was taken as an individual and 
not officially and remained in him 
until divested by his death or other 
disqualification or by the payment. of 
the debt). 

89. Equitable Trust Co. v. Fisher, 
106 Ill. 189; Jones v. Salmon, 128 
Miss. 508, 91 S 199; West v. Union 
Naval Stores Co., 117 Miss. 153, 77S 
961; Kelsay v. Farmers,’ etc., Bank, 
166 Mo. 157, 65 SW 1007. 

90. Ark.—Arnold v. Watson, 91 
Ark, 328, 121 SW 354; Stallings v. 
Thomas, 55 Ark. 326, 18 SW 184. 

Colo.—Walters v. Webster, 52 Colo. 
549, 123 P 952, AnnCasl1914A 23; 
St Tag v. Stone, 10 Colo. A. 396. 52 
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the indebtedness may have the power to appoint 
another trustee in the place of the trustee named 
or of any succeeding trustee at any time he may 
see fit.°' However, the beneficiary under a trust 
‘deed should not be permitted to create such con- 
ditions as will accomplish his own ends regardless 
of the original agreement.®? 

Substitution of sheriff. Where the trust deed pro- 
vides that, upon the refusal of the trustee to act, 
then the acting sheriff of the’county may upon the 
request of the legal holder of the note secured sell 
the premises, the mere refusal of the trustee to 
act does not transfer the power of sale to the 
sheriff.°* 

[§ 181] bb. Absence from Jurisdiction. A pro- 
vision for the appointment of a successor in the 
event of the absence of the trustees from the state 
contemplates a permanent absence, and not a mere 
casual or temporary absence;** so ‘‘removal’’ con- 
templates a permanent absence or change of domi- 
cile,?> and not a mere temporary imprisonment in a 
foreign county.°® Where the residence of the trus- 
tee in another state prior to the maturity of the 
note is established, the presumption of his con- 
tinued residence there arises supporting the appoint- 
ment of a substitute because of absence.” 

Ill. Equitable Trust Co. v. Fisher, | A.) 87 SW 751. 


MORTGAGES 


a 
[§§ 180-182 


[§ 182] cc. Failure or Refusal To Act.°® Where 
the power of appointment is conferred in case of 
the refusal or failure of the original trustee to 
execute the trust, there is no power to appoint a 
substitute at a time when the original trustee is 
proceeding in the execution of the trust.9° A refusal 
to act need not be absolute but may be evidenced 
by delay,t although the unwillingness to act must 
be apparent.? Remova! from the state does not con- 
stitute a refusal by the trustee to perform his du- 
ties, although it may be considered with other 
circumstances going to make up a refusal.* The 
death of the trustee, while it may not amount to a 
neglect or refusal to act,> may amount to a failure 
or refusal.® 

Demand or request. It will be presumed that 
the trustee will not refuse to act but when called 
on will perform the duties imposed on him by the 
deed of trust.’ A substitute cannot be appointed 
upon the ground of the refusal of the original trus- 
tee to act where he has never been requested to 
act,?= and more particularly where the trustee can- 
not act without direction or request,? or where the 
person attempting to exercise the power of substi- 
tution has requested him not to act.!° However, 
where the trustee definitely states that he declines 

not have time to execute the trust, 


106 Ill. 189. 98. Demand or request see infra| warranted the appointment of a new 
Mass.—Ellis v. Boston, etc., R. Co.,| text and notes 7-13. trustee). 

107 Mass. 1.. ; 99. Chestnutt v. Gann, 76 Tex. 4. Wilson v. Armstrong, supra. 
Miss.—Jones v. Salmon, 128 Miss.]150, 13 SW 274. [a] For example, where the trus- 


508, 91 S 199; McNeill v. Lee, 79 Miss. L 


Chase v. Williams, 74 Mo. 429; 


'tee informed the maker of a deed of 


455, 30 S 821; Bonner v. Lessley, 61 
Miss. 392; Clark v. Wilson, 53 Miss. 
119; Ready v. Hamm, 46 Miss. 422; 
Guion v. Pickett, 42 Miss. 77. 
Mo.—Kelsay v. Farmers,’ etc., 
Bank, 166 Mo. 157, 65 SW_ 1007. 
Tex.—Michael v. Crawford, 108 
Tex. 352, 198 SW 1070 [rev (Civ. A.) 
150 SW 465]; Bracken .v. Bounds, 96 
Tex. 200, 71 SW 547; ‘Clark v." Rich- 
ardson, (Civ. A.) 247 SW 347; Beamer 
Syndicate v. Stewart, (Civ. A.) 236 
SW 795; Boyd v. Johnson, (Civ. A.) 
233 SW 864; Bemis v. Williams, 32 
Tex. Civ. A. 393, 74 SW 332. 
91. Thompson v. Wynne, 127 Miss. 
773, 783, 784, 90 S 482. 
“Whether there was any real 
ground for appellant’s apprehension 
that the foreclosure proceedings were 
illegal it is unnecessary to decide. 
... The power contained in the-deed 
of trust simply ‘states that the appel- 
lant should have the power to appoint 
another trustee in the place of the 
trustee named, or any succeeding 
trustee, at any time he might see fit. 
Language could not be broader. The 
parties so contracted, and why should 
they not be bound by their contract? 
We do not mean (and it is not neces- 
sary to decidé the question) that 
such a broad power could be arbi- 
trarily and unjustly used; that it 
could be used as an instrument of 
fraud and oppression. There is no 
such question involved under the 
facts of this case. It will be time 
enough to decide that question when 
it arises. We have here a deed of 
trust containing this broad power of 
appointment of a substituted trustee, 
and an exercise of that power by the 


cestui que trust in perfect good 
faith.” Thompson v. Wynne, supra. 
92. Bracken v. Bounds, 96 Tex. 


200, 71 SW 547; Rawlings v. Lewis, 
(Tex. Civ. A.) 191 SW 784. 

93. Hurst Automatic Switch, etc., 
Co. v. St. Louis Trust Co., (Mo.) 216 
Sw 954. 

94. Equitable Trust Co. v. Fisher, 
106 Ill. 189. 

95. Barstow v. Stone, 10 Colo. A. 
396, 52 P 48; Ware v. Schintz, 190 Ill. 
189, 60 NE 67. 

96. Ware v. Schintz, supra. 

97. Ward v. Forrester, (Tex. Civ. 


Swofford Bros. Dry Goods Co. v. Ran- 
dolph, 151 Mo. A. 385, 182 SW 255; 
Klein v. Glass, 53 Tex. 37. 

[a] Demand of compensation.— 
Where the deed provides for the ap- 
pointment of a substitute upon the 
failure of the trustee to act, such 
appointment is justified where the 
trustee after demand fails for some 
months to execute the trust and de- 
livers up the trust deed, declaring his 
determination not to execute it unless 
he is paid for the services in addition 
to' the commissions for sale. Klein 
v. Glass, 53 Tex. 37. 

[b] Refusal to sell at particular 
time.—Where a request is made, and 
the trustee without refusing abso- 
lutely to sell puts the request aside 
on the ground that it is inconvenient 
for him to act at that time, a sub- 
stitute may be appointed, as the 
creditor has the right to insist on a 
sale without delay. Chase v. Wil- 
liams, 74 Mo. 429. See to same effect 
Swofford Bros. Dry Goods Co. v. 
paler 151 Mo. A. 385, 132 SW 

5. 

2. Kelsay v. Farmers’, etc., Bank, 
166 Mo. 157, 65, SW 1007. 

[a] For example, the failure of 
the trustee to give notice of sale 
cannot be construed as a refusal to 
act where he understands that the 
beneficiary will cause a notice of sale 
to be given in his name. Kelsay v. 
Farmers,’ ete.,' Bank, 166 Mo. 157, 
65 SW 1007. 

{[b] Resignation of trustee. — A 
written resignation by the trustee in 
a deed of trust, which provides for 
the appointment of a successor on 
the trustee’s refusal to act, duly 
signed and acknowledged, and the 
written appointment of a successor, 
also signed and acknowledged, con- 
stitute such appointee the lawful 
successor in trust, and clothe him 
with the same powers and authority 
as were possessed by the original 
trustee. Lake v. Brown, 116 Ill. 83, 
4 NE 773. 

3. Bonner vy. Lessley, 61 Miss. 392. 
See Wilson v. Armstrong, (Tex. Civ. 
A.) 2386 SW 755 (removal of a trustee 
to a foreign country, coupled with a 
statement to the maker of the trust 
deed that he was leaving and would 


trust that he was going to leave the 


country and would not have time to 
execute the trust, coupled with the 
fact that he did remove himself to a 
foreign country, the appointment of a 
substitute trustee by the beneficiary 
was authorized, although the latter 
had no personal notice from the trus- 
tee that he would not act. Wilson v. 
Cage? (Tex. Civi JA.) e236. asiwe 


Pickett, 42 Miss. 
6 Jones v. Salmon, 128 Miss. 508, 
(Tex. 


5. Guion  v. 


7. Wilson v. Armstrong, 
iv. A.) 2836 SW 755. 

8 Stallings v. Thomas, 55 Ark. 
18 SW 184; Bracken y. Bounds, 
96 Tex. 200, 71 SW 547; Clark v. 
Richardson, (Tex. Civ. A.) 247 SW 
347; Beamer Syndicate v. Stewart, 
(Tex. Civ. A.) 236 SW 795; Bowman 
v. Oakley, (Tex. Civ. A.) 212 SW 
549; Davis v. Hughes, 38 Tex. Civ. A. 
473, 85 SW 1161. 

[a] Thus, where a deed of trust 
containing a power of sale named a 
trustee to execute it, and provided 
that, in case of his failure or refusal 
to execute, an alternate trustee, also 
named in the deed, should execute it, 
a sale thereunder by a substituted 
trustee, without a previous request to 
the original trustee to act, is void. 
Davis v. Hughes, (Tex. Civ. A.) 85 
Sw 1161. 

[b] Evidence held to show refusal 
to act. Creager v. Beamer Syndicate, 
(Tex. Civ. A.) 274 SW 323. 

9. Bemis v. Williams, 32 Tex. Civ. . 
A. 393, 74 SW 332. 

10. Bracken v. Bounds, 96 Tex. 
200, 71 SW 547; Rawlings vy. Lewis, 
(Tex. Civ. A.) 191 SW 784. 

[a] For example, where the at- 
torney of the assignee of notes se- 
cured by a trust deed requested the 
trustee to refuse to act so that the 
attorney might sell the property as 
a substituted trustee, this was not a 
request by the mortgagee to act and 
refusal by the trustee, as required 
by the trust deed before substituting 
another trustee, the holder of. the 
notes having no such power under 
the deed. Rawlings vy. Lewis, (Tex. 
Civ. A.) 191 SW 784. 
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to act, it may constitute a refusal to act, although 
he has not been requested,!! and a request may be 
reudered unnecessary by the fact that the trustee 
is outside of the state and not in a position to act.2? 
Where a trustee in a trust deed was authorized 
to sell only on the mortgagee’s request, such power 
remained dormant until the proper request was 
made, and he could not give a valid refusal to act 
to anyone but the mortgagee.}3 

Notice of refusal. Where the trust deed does not 
require the trustee to give personal notice to the 
beneficiary of his refusal to act, such notice is not 
essential to the validity of. the appointment of a 
substitute.'* 

Antedated refusal. Where the trust deed pro- 
vides for the appointment of a successor in the event 
of a refusal of the trustees named to act, they can- 
not by a subsequent refusal which they antedate 
validate the acts of one assuming to act as their 
successor.1> 

[§ 183] dd. Inability To Act. Removal from the 
state does not in itself constitute inability to exe- 
eute the trust,1® although absence may amount to 
inability if at the time when action under the deed 
of trust is required.17 

[§ 184] ee. Resignation. Where the deed pro- 
vided that upon resignation a trustee might ap- 
point a successor, the appointment of a successor 
by the trustee operates as a resignation.1§ 

[§ 185] (f) Form and Requisites of Appoint- 
ment. If the manner of the appointment of a sub- 
stitute trustee is specified, it must be followed,® as, 
for example, a requirement that the appointment 
shall be in writing,?° or by deed,” or under the 
hand and seal of the appointer.2?, Under the general 
rule that the authority of an agent must be of equal 
dignity with the power to be ‘executed by him,?% 
written authority is essential to confer authority 
upon a substitute trustee to execute a deed.24 How- 
ever, in the absence of a statutory or contractual 


provision requiring it, the appointment of the trus-. 


tee so far as it is essential to the validity of the 
sale need not be in writing.2> The written appoint- 
ment of a substituted trustee under a power in the 
trust deed need not state the reason for the substi- 
tution,2® nor need it be made on the instrument 


1l. Wiener v. Zweib, (Tex. Civ. A.)| [a] 
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itself, if such instrument is so filled with writing 
that it cannot be so made, but it may be written 
on a separate paper and attached thereto.?* 

[§ 186] (g) Notice. Where the trust deed does 
not so require, the grantor need not be notified of 
the time and place of appointment of a substitute 
trustee by the holder of the note secured under the 
provisions of the deed.?8 A provision that the mort- 
gagor shall have written notice of the appointment 
of a substitute trustee does not require notice to 
an execution purchaser of the mortgagor’s prop- 
erty.2° 

[§ 187] (h) Record. Where a trust deed provides 
for the appointment of a substitute but does not 
require that the instrument of appointment shall 
be recorded, the substituted trustee need not re- 
cord his appointment prior to a sale by him.*® But 
where the statute expressly so provides, a sale by a 
substituted trustee 1s void where his substitution 
does not appear of record as required,*! and such 
substitution must appear of record before the sale.*? 
Where the statute does not require the appointment 
of a substitute trustee to be actually recorded at the 
time of sale, a filing of such substitution before the 
sale is sufficient,?* although the statute provides that 
the substitution of a trustee shall appear of record 
in the office of a particular officer of the county 
where the land is situated ;°* the substitution in the 
absence of express provision need not be recorded 
in the record of mortgages and deeds of trust so 
long as it is recorded in a land record.*® / 

[§ 188] (i) Conveyance to Successor. Where the 
trust deed provides for the appointment of suc- 
cessors and for the vesting in them when lawfully 
appointed of the title and power conferred upon 
the original trustees, no written conveyance to them 
as successors is necessary.°° Where the deed pro- 
vides that any of several trustees may resign and 
that upon such resignation, the trust shall vest in 
the survivor or survivors, a conveyance from a re- 
tiring trustee is not necessary,’ and the survivors 
may convey to a successor the interest previously 
belonging to the retiring trustee.*§ 

[§ 189] (j) Confirmation of Appointment. Where 
a general power is given to the beneficiary to sub- 
stitute other trustees for those named in the deed 


indorsed on|v. Jones, 121 Miss. 519, 83 S 531; 


128 SW 699 [aff 105 Tex. 262, 141 SW 
771, 147 SW 867]. 

[a] Request to act presumed from 
written refusal to act. Wiener v., 
Zweib, (Civ. A.) 128 SW 699 [aff 105 
Tex. 262, 141 SW 771, 147 SW 867]. 

12. Arnold v. Watson, 91 Ark. 328, 
121 SW 354. 

13. Rawlings v. Lewis, (Tex. Civ. 
A.) 191 SW 784. 

14. Wilson v. Armstrong, (Tex. 
Giv. A.) 236- SW °755. 

15. Equitable Trust Co. v. Fisher, 
106 Ill. 189. 

16. Bonner v. Lessley, 61 Miss. 
392. 

17. Webster v. Kautz, 22 Colo. A. 
111, 123 P 139; Barstow v. Stone, 10 
Colo. A. 396, 52 P 48. 

18. Reynolds v. Kroff, 144 Mo. 433, 
46 SW 424. 

19. Walters v. Webster, 52 Colo. 
549, 123 P 952, AnnCasl1914A 23. 

20. Walters v. Webster, supra. 

21. Polle v. Rouse, 73 Miss. 713, 
19 S 481. 

22. Bonner v. Lessley, 61 Miss. 
392. 

23. See Agency §§ 48, 61. 

24 Straughan v. Bennett, 153 Ark. 
~ 254, 240 SW 30; Daniel v. Garner, 71 

Ark. 484, 76 Sw 1063. 

25. Straughan y. Bennett, 153 Ark. 
254, 240 SW 30; Daniel v. Garner, 71 
Ark. 484, 76 SW 1063. 


mortgage record on day of sale is 
sufficient where there was an oral ap- 
pointment before the commencement 
of foreclosure proceedings. Straughan 
v. Bennett, 153 Ark. 254, 240 SW 30. 

26. Empire Ranch, 'etc., CO. RNS 
Stratton, 22 Colo. A. 577, 126 P 1094; 
Webster v. Kautz, 22 Colo. AL Ls 


123, P 139. 

27. Watkins v. McDonald, (Miss.) 
41 S 376. 

28. Bridges v. Smith, (Mo.) 213 
Sw 858. 

29. Wilson v. Armstrong, (Tex. 
Civ. A.) 236 SW .755 : 

[a] Question for jury.—W hether 


the grantor in a deed of trust had 
written notice of the designation of 
a substitute trustee, to which he was 
entitled under the deed of trust, was 
held a question for the jury. Wilson 
v. Armstrong, (Tex. Civ. A.) 236 SW 755. 

30. Scott v. Wood, 14 Colo. A. 341, 
59 P 844. 

31. Polk v. Dale, 93 Miss. 664, 47S 
386, 17 AmnCas 754; Provine v. 
Thornton, 92 Miss. 395, 46 S 950; 
White v. Jenkins, 79 Miss. 57, 28 S 
570. See Searles v. Kelley, 88 Miss. 
228, 40 S 484, 8 LRANS 491 (holding 
the rule inapplicable where the trus- 
tee appointed was not a substituted 
trustee, but an original trustee ap- 
pointed by the holder of the notes). 

[a] Record held sufficient.—King 


‘ 


Brown v. British, etc., Morte. Co., 86 
Miss. 388, 38 S 312. 

[b] Record held insufficient.—Pro- 
ne vy. Thornton, 92 Miss. 395, 46 S 

[c] Change in corporate officers.— 
Where title is vested in an individual 
as trustee so long as he remains a 
particular officer of a corporation and 
the deed provides that, when any 
other person shall become such of- 
ficer, title shall vest in him for the 
purposes of the trust, a change in the. 
officers of the corporation is such a 
substitution of trustees as must be! 
recorded. Shipp v. New South Bldg.,: 


etc., Assoc., 81 Miss. 17, 32 S 904. 
32. Provine v. Thornton, 92 Miss. 
395, 46 S 950; Hyde v. Hoffman, 


(Miss.) 31 S 415; White v. Jenkins, 
79 Miss. 57, 28 S 570. 

[a] Contemporaneous recording is! 
sufficient. Brown v. British, etce.,! 
Mortg. Co.. 86 Miss. 388, 38 S 312. | 

83. Brown v. British, etce., Mortg. 
Co., supra. 

34. Bec statutory provisions. 

35. Camp v. Celtic Land, etc., Co., 
129 Miss. 417, 91 S 897. 

36. Craft v. Indiana, ete, R. Co., 
166 Ill. 580, 46 NE 1182. t 


87. Ellis v. Boston, ete. R. Co.,, 
107 Mass. 1. ; 

38. Ellis v. Boston, ete., R. Co.,; 
supra. 
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of trust, it is proper, where the original trustees | diction,>* or absconds in such a manner that he 


have died, for the beneficiary to apply to a court 
having jurisdiction for a decree confirming an ap- 
pointment by the beneficiary of new trustees and 
declaring that they are invested as successors to the 
original trustees with the title and powers con- 
ferred upon their predecessors.*? 

[§ 190] (k) Powers and Liabilities of Substituted 
Trustee or Survivor. Where a substituted trustee 
is appointed under the provisions of the trust deed, 
he has the same power and authority as if he had 
originally been named as trustee in the trust deed.*° 
Where the trustee has released legal title, while such 
release remains in force no authority exists in a 
successor in the trust.*+ 

Joint powers. A power vested in two or more 
trustees jointly may be exercised by a surviving 
trustee or trustees.*” 

Substitution of sheriff. Under a provision that 
upon certain contingencies the trust shall be exe- 
cuted by whoever shall then be sheriff of the county, 
the sheriff upon the happening of the contingency 
becomes vested with the power to execute the trust** 
with all the authority possessed by the originally 
appointed trustee,** unless his powers are in some 
particular limited by the provisions of the deed,*® 
and has an irrevocable interest which retains for 
him the power after the death of the grantor.*® He 
acts, however, in his individual capacity, and not in 
his official character.** 

[§ 191] (2) By Order of Court—(a) Under Gen- 
eral Chancery Power. In the absence of a contrary 
specific provision of the statutes,** a court of equity 
has inherent power to appoint a trustee where the 
trustee named dies,t? becomes unable,°° declines,5* 
or unwarrantably neglects or refuses®? to act, where 
no provision is made for a successor. Likewise, a 
court of equity has power to remove a trustee upon 
good cause shown and to appoint another in his 
place,®? as where the trustee removes from the juris- 


cannot be found within the jurisdiction.°®> And if 
the trustee is absent from the state, and neglects his 
duties under the trust, he may be removed and a 
substitute appointed.** Similar action may be taken 
where the trustee proves himself an unfit person to 
exercise the power®’ or becomes insolvent.°* How- 
ever, a trustee will not be removed because of mu- 
tual ill feeling between himself and the beneficiary 
where he is required to do nothing as trustee which 
demands any personal intercourse with the bene- 
ficiary.°® The removal of a trustee because of his 
relationship to the beneficiary may be denied in 
equity where the petition shows laches upon its 
face,°° or where the wrong, if any, has already been 
accomplished.® 

Parties to application. After the death of the 
trustee named, his heirs are necessary parties when 
a bill in equity is filed asking for the appointment 
of a new trustee to sell the land, since the original 
trustee held the legal title.®? And the grantor 
in the deed of trust is also a necessary party to 
such an application,®? unless he has sold and con- 
veyed his equity of redemption to a grantee who 
has assumed the payment of the secured debt.°* So 
the mortgagor®> or his assigns in bankruptey®® 
should join in an application for the appointment 
of another trustee upon the original trustee’s hay- 
ine become bankrupt.®’ Failure to join the heirs 
of a holder of the note secured®* or to join the 
person subsequently appointed as trustee®® is not 
an error which can be availed of in a collateral 
proceeding. 

[§ 192] (b) Under Particular Statutory Pro- 
visions—aa. In General. Specific statutory pro- 
visions exist in some jurisdictions governing the 
procedure for the appointment of a successor or 
substituted trustee.7° Where the court appoints 
a suitable person for the execution of the trust, 
there is nothing of which the parties may com- 


39. Sacramento Bank v. Murphy, 
158 Cal. 390;°115° PP 232. 

40. Ill.—Irish v. Antioch College, 
126 Ill. 474, 18 NE 768, 9 AmSR 638; 


Lake v. Brown, 116 ml. 83, 4 NE 173° 


Equitable Trust Co. v. Fisher, 106 
TA, 1/89. 

Miss.—Bradford v. Jenkins, 41 
Miss. 328. 

Mo.—McKnight v. Wimer, 38 Mo. 
132. 

Tex.—Gamble v. Martin, 60 Tex. 
Civ. A. 517, 129 SW 386; Gooch v. 


Addison, 13 Tex. Civ. A. 76,35 SW 83. 
Ont.—Re Gilmour, 14 Ont. 694, 


41. Porter v. McNabney, 77 Ill. 
235. 

42. Hannah vy. Carrington, 18 Ark. 
85. 


43. Swabey v. Boyers, 274 Mo. 332, 


203 SW 204; McKnight v. Wimer, 38 | 


Mo. 132. 

44. White v. Stephens, 77 Mo. 452; 
McKnight v. Wimer, 38 Mo. 182. 
45. 4ee tee v. Rozelle, 75 Miss. 782, 

{a] Power to make deed.—Where 
the trust deed authorizes the grantee 
to sell on default and stipulates that 
the acting sheriff may sell in case of 
the death, absence, or refusal of the 
grantee to act when requested by the 
legal holder to the note secured, and 
then provides that, upon such sale 
“the said party of the second part, 
his successor or successors in trust, 
as the case may be, in fee simple of 
the property sold, shall execute a 
deed,’ the sheriff has power only to 
sell and has no power to execute a 
eonveyance after sale, Woods v. 
Rozelle, 75 Miss. 782, 23 S 483. 

46. See supra § 177. 


47. Dunham v. Hartman, 153 Mo. 
625, 55 SW 233, 77 AmSR 741; State 
v. Davis, 88 Mo. 585. 

48. See statutory provisions. 

49. Clark v. Wilson, 53 Miss. 119; 
Wilson vy. Towle, 36 N, H. 129; Con- 
verse v. Davis, 90 Tex. 462, 39 SW 
277; Davis v. Converse, (Tex. Civ. A.) 
46 SW 910. , 

50. Clark v. Wilson, 58 Miss. 119. 

51. Clark v. Wilson, supra; Wilson 
v. Towle, 36 N. H. 129, 

52. Smissaert v. Prudential Ins. 
Co., 15 Colo. A. 442, 62 P 967; Moore 
v. Isbel, 40 Iowa 3883; Machir Vv. 
Sehon, 14 W. Va. 777. 

[a] Refusal to act inequitably.— 
A trustee under a deed of trust will 
not be removed ror a refusal to act 
under the deed, if it would have been 
inequitable for him to do the par- 
ticular act demanded of him. Machir 
v. Sehon, 14 W. Va. 777. 

[b] Where the debt secured by 
the deed of trust is barred by the 
statute of limitations, and the trus- 
tee refuses to exercise his power of 
sale, a plea of the statute of limita- 
tions is a good defense to a suit to 
appoint a substitute trustee. Fuller 
v. O'Neal, 82 Tex. 417, 18 SW 479, 481. 

53. New York Security, eter, seo: 
vy. Saratoga Gas, ete., Light Co., 88 
Hun 569, 34 NYS 890 {aff 157 NYS 
689 mem, 51 NE 1092 mem]. 

54. Marshall v. Kraak, 28 App. 
Dye E23: 

55. Marshall v. Kraak, supra. 

56. Lill v. Neafie, 31 Ill. 101. 

[a] Mere absence of the trustee 
from the state will not constitute 
sufficient grounds for removal. Lill 
v. Neafie, 31 Ill. 101, 


57. In re Mayfield, 17 Mo. A. 684. 

[a] A person appointed trustee on 
the ex parte application of the cred- 
itor has been subsequently removed 
where he appeared to be a confiden- 
tial clerk of the creditor, although he 
had meanwhile entered upon the ex- 
ecution of the trust. In re Mayfield, 
17 Mo. A. 684. 

58 New York Security, etc. Co. 
v. Saratoga -Gas, ete., Light Co., 88 
Hun 569, 34 NYS 890. [aff 157 N. Y. 
689 mem, 51 NE 1092 mem]. 

[a] The supreme court, having 
succeeded to the jurisdiction and 
power of the chancery court, has 
power to appoint a trustee in the 
place of a trustee under a mortgage, 
who has become _ insolvent. New 
York Security, ete., Co. v. Saratoga 
Gas, ete., Light Co., 88 Hun 569, 34 
NYS 890 [aff 157 N. Y. 689 mem, 51 
NE 1092 mem]. 

59. McPherson v. Cox, 96 U. S. 
404, 24 L. ed. 746. 

ep. Ravold v. Cthuine 118 Blo, A. 
305, 94 SW 298. 

61. Ravold v. Grumme, supra 

62. Davis v. Lusk, 191 Til. 620, 61 
NE 483; Fresh v. Million, 9 Mo. 315; 
Williamson v. Wickersham, 3 Coldw. 
(Tenn.) 52. 

63. Holden v, Stickney, 9 D. C. 141 
on other grounds 100 U. S:$72; 
. ed. 5671. 

Marsh v. Green, 79 111.385. 

Ex p. Orgill, 2 Deac. &-C. 413. 
Ex p. Orgill, supra. 

Ex p. Orgill, supra. 

Rice v. Brown, 77 Tll. 549. 
Rice v. Brown, supra. 

See statutory provisions; and 
infra this section. | 


70. 
cases 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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plain, since they have no right to have the trust 
executed by any particular person.” 

Jurisdiction. Where the statute specifically pro- 
vides the court or judge by whom the appointment 
of a trustee to fill a vacancy shall be made, an- 
other court has no jurisdiction to make such ap- 
pointment.7? However, a statute conferring juris- 
diction for the appointment of successors to trustees 
performing active duties does not apply to the 
appointment of a successor to a trustee’ under a 
mortgage,’® but the jurisdiction is to be referred 
to a power to control, remove, discharge, and ap- 
point trustees generally.7* In so far as the ju- 
risdiction of the subject matter of a proceeding 
for the appointment of a substitute trustee rests 
upon the place of recordation of the deed of trust, 
it may be supported by a second recordation of 
the deed in a county or city subsequently formed 
out of a portion of the county in which the deed 
was first recorded.’ 

Parties applicant. Under a statute authorizing 
a mortgagee to proceed for the appointment of a 
successor to a deceased trustee,’® the mortgagee 
may. proceed for the appointment of a trustee, al- 
though he is with others a devisee of the mort- 
gaged property.” Under a statute authorizing any 
person interested in the execution of a deed of 
trust to apply for the appointment of a trustee 
in place of one named therein when the trustee 
named shall have died or removed beyond the state 
or shall have declined to act,’§ the beneficiary 
named has such apparent interest as to confer upon 
him the right to move for such an appointment, 
where the deed of trust is given to-an executor to 
secure a note made to him as such.” 

Notice. In the absence of a statute requiring 
notice,®° unless the trustee has undertaken and 
partly performed the trust,§t the trustee need not 
be notified in a proceeding to substitute a trus- 
tee.22 A provision for notice to certain parties 
implies that they shall have an opportunity’ to 
be heard upon the motion to appoint a new trus- 
tee.82 One to whom the grantor has conveyed an 
undivided interest subject to the deed of trust is 
as a party interested in the execution of the trust 
one to whom notice must be given under a statute 
providing for the substitution of trustees.®* 

Questions determinable. Upon a motion to ap- 
point a new trustee the court cannot consider ur 
decide whether the trust debt is valid, or has been 
paid off, or in any other way discharged. phomeectd MKS 
mere presumption of payment arising after twenty 
-years cannot properly be interposed as a defense.°® 

Order. Under a statute authorizing a particular 
court to appoint a trustee in place of a deceased 
trustee upon the motion of any person interested 
in the execution of the deed, the order of court 
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must show upon whose motion the appointment was. 
made.’ An order granted upon default appoint- 
ing a substitute trustee should not award relief 
not asked for in the notice.®® 

Vacation of appointment. Where the court has 
appointed a person to execute the trust, it may 
at the same term vacate the appointment.®® This 
is peculiarly true where the original appointment 
has been made ex parte.°° The court may properly 
remove a trustee appointed by it upon it appear- 
ing that he is the confidential employee of the 
parties securing the appointment,®! especially where 
it appears that there is a controversy between 
such party and another respecting the execution 
of the trust.°? 

[§ 193] bb. Appointment of Sheriff. By statute 
in some jurisdictions, provision is made for the 
appointment of the sheriff or some other suitable 
person as substitute trustee upon the application 
of the beneficiary.®* Under such a statute, it has 
been held that the application may be ex parte,?* 
that no notice of application is necessary,°® but 
an affidavit by the debtor or grantor does not com- 
ply with the requirement that the appointment must 
be upon affidavit of a person interested in the 
debt secured.®® The sheriff acting under such statu- 
tory appointment does so officially.°7 He may act 
by his deputy,®® and his bond as sheriff secures the 
faithful discharge of his duties as such trustee,%® 
and his bondsmen are liable for the proceeds of 
the sale. 

Effect of provisions in deed. Provisions in the 
deed of trust are to be harmonized with statutory 
provisions so as to give effect to all of them if 
possible in determining upon what contingency the 
court may appoint a trustee to discharge the trust.” 
So where the trust deed provides that in case of 
the death, inability, refusal to act, or absence of the 
trustee, the trust shall be executed by whoever shall 
then be sheriff of the county, the court, upon re- 
moval of the original trustee, should not ignore 
the provision which makes the sheriff his sue- 
cessor and appoint a new trustee,* and under such 
a deed, the death of the original trustee does not 
cause a contingency to arise which warrants the 
appointment of a trustee under a statute, the pur- 
pose of which is to provide for the appointment 
of a trustee in the case of the absence under the 
terms of the instrument of some one who may carry 
out its provisions.* 

[§ 194] (3) By Act of Legislature. Where the 
sessions of the court vested with authority under 
the general law to fill vacancies have been sus- 
pended, a trustee to carry out the provisions of 
the trust may be appointed by the act of the legis+ 
lature.® 


71. In re Mayfield, 17 Mo. A. 684. a Abrahams v. Ball, supra. Co., 261 Mo. 61, 169 SW 88. 
72. Snowman v. Herrick, 111 Me. Brown v. Brown, 87 W. Va. 95. Martin v. Paxson, 66 Mo. 260, 

587, 90 ay 479. ast 104 SE 589. 96. State v. Jackson, 51 Mo. 196. 
73. In re Keystone Coal Co., 225 84. Abrahams vy. Ball, 122 Va. 197, 97. State v. Davis, 88 Mo. 585; 

Pa. 248, 74 A 64. 94 es 799. State v. Griffith, 63 Mo. 545; Tatum 
74, Stegmaier v. Keystone Coal Brown v. Brown, 87 Va. 257,|v..Holliday, 59 Mo. 422. 

Co., 254 Pa. 208, 98 A 894; In re Key- 104: SE eee 98. Tatum v. Holliday, supra. 

stone Coal Co., 225 Pay 243, 74 A 86. aie v. Marshall, 67 W. Va. 99. State v. Griffith, 63 Mo. 545. 
4, 673, 69 ¥ Sm 07. 1. State v. Davis, 88 Mo. 585; 
75. Abrahams v. Ball, 122 Va. 197, 87. Pitzer v. Logan, 85 Va. 374,| State v. Griffith, 63 ‘Mo. 545; State 

94 SE 799. 7 SE eae v. Taylor, 6 Mo. ‘A. 27: 

76. See statutory provisions, 88. atter of Radam_ Microbe 2. Swabey v. Boyers, 274 Mo. 332, 
77. ‘Dawson v. Taylor, 55 App. | Killer Fo 114 App. Div. 199, 99 NYS | 203 SW 203. 

CD. 7G.) 287; <4" By.  C2d)) 430: 925. 3. Lunsford v. Davis, 300 Mo. 
78. See statutory pros epore. | 89. In re Mayfield, 17 Mo. A. 684. 508, 254 SW 878; Swabey v. Boyers, 
79. Brown v. Brown, W. Va. | 90. In re Mayfield, supra, 274 Mo. 382, 203 SW 204. 

257, 104 SE 589. 91. In re Mayfield. supra. 4  Swabey v. Boyers, supra. 

80. See statutory provisions. 92. In re Mayfield, supra, 5. Hindman vy. Piper, 50 Mo. 292. 
81. Abrahams v. Ball, 122 Va. 197, 93. See statutory provisions. [a] Objections are untenable that 
94 SE 799. ! 94 Stone v. Kansas City, ete., R.! such an enactment is invalid because 
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[§ 195] 3. Beneficiaries.® 


A mortgage made to 
a trustee to secure the payment of several bonds 
of the mortgagor given to different persons is valid.’ 
The security afforded by a deed of trust in the 
nature of a mortgage is not personal to the origi- 
nal creditor but inures to the benefit of the legal 
holder for the time being of the debt secured.’ 
A provision in a mortgage that the mortgagee shall 
not be held lable in any manner to the holders 
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of the bonds secured but that the mortgagee shall 


[§ 196] A. Necessity. In so far as a mortguge 
operates as an executed grant,’’ no consideration 
is essential to sustain it as between the parties,'” 
and when executed and delivered, a mortgage may 
be sustained, although intended merely as a gift.8 
Further, at common law, where the mortgage is un- 
der seal, a consideration will be imported,’ al- 
though the mortgagor is not a party to the note 
However, both at law and in equity, the 


secured.1® 


VI. CONSIDERATION?® 
[By Raymonp J, Hemman] 


tres.2° 
there is a debt 


consideration may be inquired into for the pur- 


retrospective or a judicial act or a 


deprivation of property without due | § 42. 


process of law. Hindman v, Piper, 
50 Mo. 292. 


6. Cross references: 
Grantor as beneficiary see supra 
§ 166. 


Indefiniteness of description see infra 
231 


Omission of name see infra § 276. 
7. King y. Merchants’ Exch. Co., 


SaNe Ye. OA 


8. Assignment of debt as assign- 
ment of mortgage see infra §§ 685- 
688. j 

Persons entitled to foreclose see 
infra § XIX. 

9. Middleton Sav. Bank v. Du- 


buque, 19 Iowa 467. 

10. Consideration for assignment 
see infra §§ 673, 674. 

11. See supra § 1. 

12. National City Bank v. Wagner, 
216 Fed. 473, 132 CCA 533; Fitzgerald 
vy. Forristal, 48 Ill. 228; 
Trinity Realty Co., 69 N. J. Ea. 723, 
726, 61. A° 6”, [aff 61 N. J. Wg. 304 
mem, 71°A 1135.-mem]; Risley .v: 
Parker, 50 N. J. Ea. 284, 23 A 424, 

“There need not be proven, and 
there need not exist, as I understand 
it, any consideration between the 
mortgagor and the mortgagee for the 
defeasible conveyance manifested by 
the mortgage itself. The owner of 
the land may, as has been before 
stated, make a defeasible conveyance 
of his property, the condition of the 
defeasance being that- upon payment 
of a certain debt the conveyance is 


void.” Perkins v. Trinity Realty Co., 
supra. f 
[a] Cancellation. — (1) While 


equity may refuse its.aid to enforce 
executory rights under such an in- 
strument, it will not lend its assist- 
ance to set aside such a grant merely 
because no consideration was in fact 
paid therefor. National City Bank vy. 
Wagner, 216 Fed. 473, 182 CCA 533. 
See Calkins v. Long, 22 Barb. (N. Y.) 
97 (discussing effect of statute al- 
lowing presumption arising from seal 
to be rebutted). (2) Fraud in con- 
nection with want of consideration 
may justify cancellation. Whiles v. 
Graves, (Mo.) 252 SW 943; Chapman 
v. Edwards, 113 Wash. 224, 193 P 712. 
See Moore v. Strayer, 44 Cal. A. 138, 
186 P 162 (sustaining on the evi- 
dence a decree refusing cancellation). 
(3) Other grounds of invalidity in 
connection with want of considera- 
tion see infra § 328. (4) Inadequacy 
of consideration as ground for can- 
cellation generally see Cancellation 
of Instruments § 35. 


Perkins v.- 


Conveyances generally see Deeds 


13. Bucklin v. Bucklin, 1 Abb. Dec. 
(N. Y.) 242, 1 Keyes 141. See Camp- 
bell v. Thompkins, 32 N. J. Eq. 170 
[aff 33 N. J. Ea. 362] (recognizing 
rule). 

14. Thackaberry v. Johnson, 131 
Ill. A. 463 [aff 228 Ill. 149, 81 NE 
828]; Campbell v. Thompkins, 32 N. 
Jue EQ. 0 att son Nema. soe: 
Shotwell v. Shotwell, 24 N. J. Eq. 
378; Farnum y. Burnett, 21 N. J. Ea. 
87, 89; Herron vy. Stevenson, 259 Pa. 
354, 102 A 1049; Clymer v. Groff, 220 
Pa. 580, 69 A 1119, 14 AnnCas 256. | 

“A bond and mortgage, or any in- 
strument under seal, implies a con- 
sideration, none need be proved; and 
it is good if it is shown that none 
was given. And neither courts of 
law or equity will allow the consid- 
eration to be inquired into for the 
sake of declaring the instrument void 
for want of consideration; but they 
will, for the purpose of ascertaining 
what is due upon it.’ Farnum vy. 
Burnett, supra. 

Seal as importing consideration 
Torpticaud see Contracts § 147; Deeds 
15. Herron v. Stevenson, 259 Pa. 
354, 102 A 1049, 

16. Anderson v. Lee, 73 Minn. 397, 
76 NW 24; Farnum v. Burnett, 21 N. 
J. Eq. 87. See Young v. Taylor, 84 
N. J. Eq. 173, 983 A 569 (where the 
agent of a purchaser of land mis- 
represented the price and that he was 
advancing a certain sum thereon to 
the vendor, taking a mortgage on the 
land from the purchaser to secure 
that sum and he actually advanced 
a very much smaller sum intending 
to appropriate the balance, it was 
held that the mortgage could be en- 
forced by the agent of his assignee 
only to the extent of the sum actu- 
ally advanced, as the mortgage was 
otherwise without consideration). 

{a] Although the mortgage is un- 
der seal, it may be shown that the 
note and mortgage were given with- 
out any consideration, the note not 
being under seal, since the mortgage 
is merely an incident to the debt as 
évidenced by the note which it pur- 
ports to secure. Anderson y. Lee, 73 
Minn. 397, 76 NW 24. 


17. U. S.—National City Bank v. 
SYeenet, 216 Pedy. 47352192 TCA 
Ill.—Martina v. Muhlke, 186 Tl. 


327, 57 NE 954; Scott v. Magloughlin, 
133 Ill. 33, 24 NE 1030. 

Ind.—Colt v. McConnell, 116 Ind. 
249, 19 NE 106. ’ 


A ‘ 


§§ 195-1 


be free to reconvey to the mortgagor any por- 
tion of the property described will not be con- 
strued as effecting a discharge of the mortgage 
when the bonds are negotiated by the mortgagee, 
but the mortgage will be regarded as standing as 
security for the payment of the bonds in whose- 
soever hands they are until the privilege to cancel 
or reconvey by the mortgagee shall have been 
claimed or exercised.® 


pose of ascertaining what is due upon the instru- 
ment,'® and so far as executory, a mortgage without 
consideration cannot be enforced,'’ as, for example, 
where it is shown to have been a mere accommoda- 
tion between the parties.18 
stated that a valid consideration is essential to its 
validity,'® at least, as between the original par- 
Further, there can be no mortgage unless 


Hence, it is frequently 


to be secured thereby,?+ or some 


Kan.—Miexsell v. Walton, 49 Kan. 
255, 30 P 410. 

Nebr.—Kansas Mfg. Co. v. Gandy, 
11 Nebr. 448, 9 NW 569, 38 AmR 370. 

N. D.—Dexter v. Lichtenwalter, 48 
N. D. 633, 186 NW 279. 

W. Va.—Bradshaw v. Farnsworth, 
65 W. Va. 28, 63 SE 755. 

[a] For example, where a married 
woman having rendered valuable 
services to the mortgagee was paid 
by him a sufficient sum to remove 
encumbrances from her property, and 
after such encumbrances had been 
removed executed the mortgage in 
controversy in order to prevent a 
future encumbrance of the property 
to secure her husband’s debts upon 
the promise of the mortgagee to re- 
lease it at such time as he thought 
best and to provide by his will for its 
cancellation, the mortgage is exe- 
cuted without consideration and can- 
not be enforced. Colt v. McConnell, 
116 Ind. 249, 19 NE 106. 

[b] Where the claim of the cred- 
itor never had any legal existence, 
being a mere unjustifiable demand on 
his part, as a demand for the return 
of a partial payment on a land pur- 
chase, which has become forfeited for 
failure to make the deferred pay- 
ments, 
press agreement of the parties, the 
mortgage is not supported by such 
consideration as will justify a decree 
for its foreclosure. Miexsell v. Wal- 
ton, 49 Kan. 255, 30 P 410. 

18. Long v. Steele, 10 Kan. A. 160, 
63 P 280; Finnerty v. John S. Blake, 
etc., Realty Co., 276 Mo. 332, 207 SW 


772; Morris v. Davis, 88 Va. 297, 8 
SE 247. 3 
19. Ga.—Hall v. Davis, 73 Ga. 101. 


Ill.— Stone v. Palmer, 68 Ill. A. 338 
[aff 166 Ill. 468, 46 NE 1080]. 

Ind.—Colt v. McConnell, 116 Ind. 
249, 19 NE 106. 

Me.—Tyler v. Wright, 122 Me. 558, 
119 A 5838. 

Minn.—Burns v. Burns, 124 Minn. 
176, 144 NW 761. 

Nebr.—Kansas Mfg. Co. v. Gandy, 
11 Nebr. 448, 9 NW 569, 38 AmR 370. 
rise Y.—Welsh v. Graham, 124 NYS 
Sar eee v. Day, 90 Or. 619, 178 


iD : 

20. Cawley v. Kelley, 60 Wis. 315, 
19 NW 65. 

21. U. S.—Arizona Copper Est. v. 


Watts, 237 Med. 585, 150 CCA 467; 
National City Bank v. Wagner, 216 
Fed. 473,.182 CCA 533. 

Ill.—Bacon v. National German- 
American Bank, 191 Ill. 205, 60 NE 
846; MeNeill v. MeNeill, 204 Ill. A. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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in accordance with the ex-. 


~ _ Me .. ¥ : id 


 §§ 196-199] 


Me 7 


obligation to pay money,?? or perform some act 
or duty,?* and the fact that the mortgage may be 
good as an executed defeasible conveyance does not 
relieve one seeking to enforce it from the necessity 
of showing that there was a debt or obligation to 
secure which it was given,” except where the ques- 
tion is one of gift.2° , Ordinarily, it is essential that 
there should be a relation of debtor and creditor 
between the mortgagor and mortgagee,” although 
it is not necessary that such relation be created 
by an express promise to pay.?? 

[§ 197] B. Persons by or to Whom Furnished. 
The consideration need not go directly from the 
mortgagee to the mortgagor.** So where there is a 
consideration as between the creditor and mort- 
gagor, the note and mortgage may be taken in 
the name of any consenting third person.2® A 
mortgage given by the legal owner of the fee to 
one of several persons having a beneficial interest 
therein, with the consent of all the others interested 
for the avowed purpose of enabling him to raise 
money on it, is good in the hands of one who has 
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raised.®° 

[§ 198] ©. Time of Transfer.*t The considera- 
tion need not pass at the time of the execution of 
the mortgage; that may be either a prior or subse- 
quent matter.°? So a mortgage made to secure 
promissory notes or other evidences of debt, which 
are intended to be negotiated or assigned and trans- 
ferred by the mortgagee to third persons, is valid, 
although no money passes at the time of its exe- 
cution; consideration subsequently furnished by the 
purchasers of the notes will relate back and sus- 
tain the mortgage.*? 

[§ 199] D. Sufficiency of Consideration—l. In 
General. The rule applicable to contracts generally 
that the adequacy of the consideration so long as it 
is a valuable consideration is immaterial in the 
absence of fraud** applies in the case of a. mort- 
gage.*> A mortgage cannot be held invalid for 
want of consideration if it is supported by any 
consideration recognized by the law as_ sufficient 
to sustain a promise to pay.2° The consideration 
may be a benefit moving to the mortgagor*’ or may 


advanced money or become 


287; Gaines v. Heaton, 100 Ill. A. 26 
[aff-198 Ill. 479, 64 NE 1081}. 
Mich.—Parks v. Sherman, 208 Mich. 
697, 176 NW 583. 
Mo.—Finnerty v. John S. Blake, 
etc., Realty Co., 276 Mo. 332, 207 SW 
2; Donovan v. Boeck, 217 Mo. 70, 
116 SW 543. 


Tex.—Masterson v. Ginners’ Mut. 
Underwriters’ Assoc., (Civ. A.) 222 
SW 263. 

Wis.=McCourt v. Peppard, 126 
Wis. 326, 105 NW 809; Cawley v. 


Kelley, 60 Wis. 315, 19 NW 65. 

See Wade v. Donau Brewing Co., 10 
Wash. 284, 38 P 1009 (a deed of trust 
executed to secure bonds does not 
become operative until the bonds 
have become negotiable, as there is 
no debt in existence until then). 

“A conveyance of real property by 
a mortgage or deed of trust in the 
nature of a mortgage, can only be 
effective as such when made to secure 
a pre-existing, then created or after- 
arising obligation, or the perform- 
ance of some duty entailing a pecuni- 
ary liability.” Finnerty v. John S. 
Blake, etc., Real.ry Co., 276 Mo. 332, 
338, 207-SW 772. 

[a] No mortgage can be created 
before the existence of a debt or 
mortgage obligation. Schaeppi v. 
Glade, 195 Ill. 62, 62 NE 874; Parks 
CIE et 208 Mich. 697, 176 NW 

{b] A deed of trust in the nature 
of a mortgage could only take effect 
as such when the debt to be secured 
by it was created as a binding con- 
tract to pay. Parks v. Sherman, 208 
Mich. 697, 176 NW. 583. 


22. Bacon v. National German- 
American Bank, 191 Ill. 205, 60 NE 
846. 

' 23. Bacon v. National German- 


American Bank, supra- 

Debts or obligations which may be 
secured see infra § 344. 

24. j‘Perkins v. ‘Trinity Realty Co., 
69) IN2: Shige i7285 °° 27, "61 “A> 167 | Laff 
Wl NA J. Hq. 304 mem, 71 A 1135 
mem]. 

“The mortgage itself is an executed 
conveyance, defeasible upon the car- 
rying out of an executory contract. 
This executory contract is subject to 
all the laws applicable to contracts, 
and must, of course, be supported by 
consideration. That consideration 
need not move to the mortgagor, and 
the debt to secure which the mort- 
gage is given may be the debt of 
another person. But this does not 
militate against the necessity of find- 
ing, in each instance (excepting 
where the question is one of gift), 


that there was an executory contract, 


[41 Cc. J.—25] 


surety for money 


upon consideration, to secure which 
the executed defeasible conveyance 
was made.” Perkins v. Trinity Realty 
Co., Supra. vo 

25. Perkins v. Trinity Realty Co. 
supra. 

26. Finnerty v. John S. Blake, etc., 
Realty Co,. 276 Mo. 332, 207 SW 772; 
Lemke v. Lemke, 78 Nebr. 525, 111 
NW 138; Beebe v. Wisconsin Mortg. 
Loan Co., 117 Wis. 328, 93 NW-1103; 
Cawley v. Kelley, 60 Wis. 315, 19 
NW 65. 

27. DeCelis v. Porter, 65 Cal. 38, 
2 P 257, 3 P 120; Bebee v. Wisconsin 
Mortg. Loan Co., 117 Wis. 328, 93 
NW 1103. 

28. Rockafellow v. Peay, 40 Ark. 
69; Thackaberry v. Johnson, 228 Ill. 
149, 81 NE 828; Federal Ben. Assoc. 
v. Eastern Land Co., 96 N. J. Eq. 628, 
126 A 312; Birdsall v. Wheeler, 62 
App. Div. 625, 71 NYS 67 [aff 173 _N. 
Y. 590 mem, 65 NE 1114 mem]. See 
Parker v. Barker, 2 Metc. (Mass.) 423 
(the payment by a mortgagee of 
debts owed by the mortgagor to a 
third party is a valid consideration 
pro tanto for ‘the mortgage). 

Benefit to third persons see infra 

205. 

: 29. Newton Sav. Bank v. Hower- 
ton, 163 Iowa 677, 145 NW 292. 

30. Farnum v. Burnett, 21. N. J. 
Kq. 87. 

31. Mortgage to secure future ad- 
vances see infra §§ 362-368. 

32. Duncan v. Miller, 64 Iowa 228, 
20 NW 161. 

Soil In’ re # York,’ 30 vias. WNo. 
18,138;-Pence v. Jamison, 80 W. Va. 
761, 94 SE 383 [quot Cyc]; Croft v. 
Bunster, 9 Wis. 503. 

34. See Contracts § 2387. 

35. Grimball v. Mastin, 77 Ala. 
553; Blake v. Blake, 7 Iowa 46, 51. 

“Bach party to a contract may, 
ordinarily, exercise his own discre- 
tion as to the adequacy of the consid- 
eration; and if the agreement be 
made bona fide, it matters not how 
insignificant the benefit may appar- 
ently be to the promisor, or how 
slight the inconvenience or damage 
appear to be to the promisee, pro- 
vided it be susceptible of legal esti- 
mation.” Blake v. Blake, supra. 

[a] For example, an expressed 
consideration of “‘ten dollars to us 
in hand paid” is sufficient to support 
a mortgage in the absence of oppos- 


ing proof. Grimball v. Mastin, 77 
Ala. 553. 
36. Fuller v. McClure, 48 Cal. A. 


185, 191 P 1027; Cates v.' Seagraves, 
56 Ind. A. 486, 105 NE 594; Blake v. 
Blake, 7 Iowa 46; Weber v. Barrett, 
125 N. Y. 18, 125 NE 1068. 


consist in a detriment to the mortgagee,®* although 


[a] Performance of promise to 
convey.—Where wife just prior to 
her death desired to convey certain 
land to her husband and daughter 
and executed a deed to the daughter 
in which the husband joined, and as 
part of the same transaction the 
daughter executed a note and mort- 
gage on the property in the amount 
intended to represent the husband’s 
interest, it was held that the mort- 
gage was valid. Cates v. Seagraves, 
56 Ind. A. 486, 105 NE 594. 

[b] Purchase of note and mort- 
gage.— Where a mortgagor found a 
purchaser of the note and mortgage 
under an agreement with the mort- 
gagee whereby the purchaser was to 
be entitled to foreclose the mortgage 
in an amount greater than the 
amount actually advanced, thereby 
allowing the purchaser a profit, such 
agreement constituted sufficient con- 
sideration as between the mortgagor 
and the purchaser. Fuller v. Mc- 
Clure, 48 Cal. A. 185, 191 P 1027. 

[c]) Duty to restore property or 
value may constitute a consideration 
for a mortgage by a wife to secure 
payment for goods wrongfully ob- 
tained by her husband and used in 
a store conducted by him as her 
agent. Weber v. Barrett, 125 N. Y. 
18, 125 NE 1068. 

{[d] Change in terms imposed by 
decree.— Where a husband is bound 
by a decree to pay alimony to the 
same amount as is provided for in 
the mortgage and the decree is a lien 
upon all of his land, a mortgage to 
secure the payment of such alimony 
is not without consideration where 
the husband undertakes to pay his 
alimony in quarterly payments in- 
stead of weekly, as provided by the 
decree, and agrees to pay the costs 
and charges, although by the decree 
he is bound to pay only the costs of 
the proceedings for alimony. Blake 
v. Blake, 7 Iowa 46. 

37. Richfield Springs First Nat. 
Bank v. Keller, 127 App. Div. 435, 111 
NYS 729. f 

38. Fernald v. Highland Hall Co., 
59 Kan. 534, 53 P 861. 

{a] Surrender of notes and securi- 
ties.— Where the purchaser of a cor- 
poration’s entire property, who owned 
most of the stock, assumed a mort- 
gage of the corporation and borrowed 
money of a bank to pay off the mort- 
gage, giving the bank certain promis- 
sory notes, some of which were se- 
cured by mortgages and certain stock 
in the corporation as collateral se- 
curity for the notes, and these notes 
and securities were subsequently sur- 
rendered by the bank when in settle- 
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there is no actual benefit to the mortgagor,®® but 
there must be some benefit to one party or some 
injury or detriment to the other.*° 
rules applicable to contracts generally as to what 
may constitute a consideration,*! the consideration 
for a mortgage may, for example, 
loan of money,*? or specific indebtedness,** or con- 
tractual obligation;** a transfer of land*® or other 
property ;*® the performance of services;*’ a relin- 
quishment of rights;*® or the declaration of a 
On the other hand, a promise to influence 
the action of an assignee for creditors,®°° or to do 
something which the mortgagee is already under a 
contractual obligation to do,®! or promise by one 
heir to his coheirs to repay an executed gift from 
his ancestor,°? has been held not a consideration. 
Where a mortgagor has paid the full purchase 
price of the mortgaged property, a mortgage back 
to his grantor merely for the purpose of prevent- 
ing the mortgagor from encumbering the land has 
been held to be without’ consideration.®3 


trust.*® 


ment the corporation executed a 
promissory note and mortgage on 
jJand in lieu thereof, it was held that 
such surrender constituted a valid 
consideration for the latter’s note and 
mortgage. Fernald v. Highland Hall 
Co., 59 Kan. 534,53 P 861. 

39. Cates v. Seagraves, 56 Ind. A. 
486, 105 NE 594; Jubitz v. Gress, 95 
Or. 332,175 RP 79, Sle. PSA IG 

[a] Lease and assignment of lia- 
uor license to mortgagor’s son-in-law 
and another is a sufficient considera- 
tion for a mortgage to secure per- 
formance of the covenants in con- 
nection therewith. Jubitz v. Gress, 
9570x332, HMbeP 719, asi- Pall). 


40. Messenger v. Miller, 2 Pinn. 
(Wis.). 60. 
41. See Contracts §§ 150-236. 


42. Fitzgerald vi Grain Belt 
Realty Co., 106 Kan. 54, 186 P 739; 
Griffin v. Chase, 36 Nebr. 328, 54 NW 
572. See Farnum v. Burnett, 21 N. 
J. Eq. 87 (a mortgage given by the 
legal owner of the fee of mortgaged 
premises to one of several persons 
having a beneficial interest therein 
with the consent of all the others, 
for the avowed purpose of enabling 
him to raise money on it, is a per- 
fectly valid security and in the hands 
of anyone who has advanced money 
or becomes security for money raised 
is upon a sufficient consideration to 
sustain it as against all subsequent 
encumbrancers or purchasers). 

[a] Commission on loan.—Where 
a borrower made a written applica- 
tion to an investment company in 
which he appointed it as his attorney 
in fact to procure a loan for him, 
and thereafter executed to it a mort- 
gage for the amount. asked and also 
a so-called commission mortgage, the 
transaction amounted to a negotia- 
tion for a direct loan from the com- 
pany, so that the additional mort- 
gage was for part of the interest, 
and not invalid on the ground that 
the company acted in a dual ca- 
pacity of lender and agent to procure 
a loan for itself, Fitzgerald v. 
Grain Belt Realty Co., 106 Kan. 54, 
186 P 739. 

43. Hammond v. Ridley, 116 Va. 
393, 82 SE 102. 

Mortgage to secure preéxisting lia- 
bility see infra § 202. 

44. White v. Hulls, 59 Mont. 98, 
195 P 850; Kirchoff v. Gerli, 171 App. 
Div. 160, 156 NYS 770; Battershall v. 
Davis, 31 Barb. (N.Y.) 328. 

[a] Agreement to remedy defects. 
—Where work done under a contract 
has been accepted and paid for by 
the execution of notes, a mortgage se- 
curing the amount of such notes is 
upon good consideration where it is 
in return for an agreement to put it 
in an entirely satisfactory condition. 
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So under the 


convist in: A | cured. 


White v. Hulls, 59 Mont. 98, 195 P 
850. 4 

45. Ala.—Everett v. Pickens, 203 
Ala. 322, 83 .S 33. 

Cal.—Wilson v. White, 84 Cal. 239, 
24 P 114. 

Iowa.—Reynolds v. Morse, 52 Iowa 
155, 2 NW 1070. 

Mass.—Clarke v. Massachusetts 
Title Ins. Co., 237 Mass. 155, 129 WE 
376. 

, N. Y.—Mapes v. Snyder, 59 N. Y. 

50. 

Wash.—Nance v. Woods, 79 Wash. 
188, 140 Pi 323. 

See Hessling v. Petillion, 186 Ill. A. 
219. 

[a] Delivery of possession and 
substantial use of land may consti- 
tute a’ consideration. Everett v. 
Pickens, 203 Ala. 322, 83 S 33. 

[b] Rule applied.—A mortgage to 
the transferee of a note for the pur- 
chase of property executed in pursu- 
ance of the contract of purchase 
needs no new or additional considera- 
tion. Reynolds v. Morse, 52 Iowa 
155, 2.NW 1070. 

[ec] After foreclosure.—A convey- 
ance of land, by the purchaser, at a 
foreclosure sale, to a person who had 
a contract for the land before the 
sale, is consideration for a mortgage, 
whether or not the latter was made 
a party to the foreclosure suit; for, 
if his right under his contract was 
not cut off by the suit, the convey- 
ance at least assigned the mortgage 


debt. Wilson v. White, 84 Cal: 239, 
24 P 114. 

46. Fox v. Gray, 105 Iowa 433, 75 
NW 339. 

47. Myers Vv. O’Hare, 147 Ill. A. 
605; Ruffners v. Putney, 12 Gratt. (53 
Va.) 541. 

48. Wall v. Stapleton, 72 Ill. A. 


614 [aff 177 Ill. 357, 52 NE 477]; Hop- 
kins v. Ensign, 122 N. Y. 144, 25 NE 
306, 9 LRA 731; Weikel v. Davis, 109 
Wash. 97, 186 P 323. 

[a] An agreement to refrain from 
bidding at a foreclosure sale may 
constitute a consideration. Hopkins 
v. Ensign, 122 N. Y. 144, 25 NE 306, 
9 LRA: 731. 

[b] Claim to mineral land.—A re- 
linquishment to the government of 
claims to coal lands and the agree- 
ment to assist the mortgagor to ob- 
tain a patent may constitute a con- 
sideration. Weikel v. Davis, 109 
Wash. 97, 186 P 3238. 

{c] A relinquishment by a hus- 
band to his wife of all the interest 
which he has in her real and personal 
property constitutes a sufficient con- 
sideration for the execution of a 
mortgage by the husband and wife 
to a third person in pursuance of cee 
agreement. Wall iv. Se teas 
IW. A. 614 ifaft (277 VIN. 357 62 


[§ 200] 2. Statutory Provisions. 
definition of a good consideration generally has 
been applied in determining the sufficiency of the 
consideration of a mortgage.°* 

[§ 201] 3. Consideration of Note or Bond Se- 
Where a note and a mortgage to secure 
it are executed contemporaneously and as a part 
of the same transaction, the consideration sustain- 
ing the note will sustain the mortgage.®® 
other hand, where a mortgage is conditioned to pay 
a sum of money stated with a reference to a note 
for the same amount given as a personal promise 
to make the same payment, it may be shown that 
the note is without consideration and that therefore 
the mortgage cannot be enforced.*® 

[§ 202] 4. Preéxisting Liabilities.” 
ing debt or lability is a sufficient consideration to 
support a mortgage given as security therefor, and 
there need not be a new consideration at the time 
of the making of the mortgage.®8 
the mortgagor is a stranger to the debt and there 


2 | 20 59 P 863, 62 P 705. 


[§§ 199-202 


A statutory 


On the 


A preéxist- 


Where, however, 


477]. 

49. American Mortg. Co. v. Mer- 
rick Constr. Co., 50 Misc. 464, 100 
NYS 561. . 

50. Mahaska County State Bank 
v. Brown, 159 Iowa 577, 141 NW 459. 

51. Harris v. Cassady, 107 Ind. 
158, 8 NE 29; Towanda First Nat. 
Bank v. Robinson, 188 N. Y. 45, 80 
NE 567. 

[a] For example, where a bank 
loans a certain sum to a trustee on a 
mortgage, paying him a part thereof, 
the delivery to him of a certificate of 
deposit for the balance is no con- 
Sideration for the execution by him 
to the bank of a second mortgage for 
the amount of such balance. To- 
wanda First Nat. Bank v. Robinson, 
188 N. Y. 45, 80 NE 567. 

[b] A promise to pay a debt for 
which the promisor is already bound 
is not a consideration. Harris v. 
Cassady, 107 Ind. 158, 8 NE 29. 

52. Kuhne v. Gau, 138 Minn. 34, 
163 NW 982. 

53. Burns v. Burns, 124 Minn. 176, 
144 NW 761. 

54. White v. Hulls, 59 Mont. 98, 
195 P 850; Marshall v. State, 59 Ok1. 
243, 158 P 1166. 

55. Lackey v. Boruff, 152 Ind. 371, 
53 NE 412; Cates v. Seagraves, 56 
Ind. A. 486, 105 NE 594 

56. Saunders v. Dunn, 175 Mass. 
164, 55 NE 893; Hannan v. Hannan, 
123 Mass. 441, 25 AmR 121. 

; pre Indemnity mortgage see infra 

Preéxisting liability as considera- 
tion generally see Contracts § 228. 

58. Ala.—Bray v. Comer, 82 Ala. 
ret 1S 77; Turner v. McFee, 61 Ala. 

Cal.—Porter v. Lassen County 
Land, etc.) «Coss ol27, Cals-26a, -s9niP 
563° Van Valkenburgh Vv. Oldham, 12 
CalinAn 1502.9 LOS) P42) 

Conn. —Bridg seport First Nat. Bank 
v. National Grain Corp., 131 A 404. 

Ga.—Bryan v. Bryan, 139 Ga. 51, 
Cag 563; Usina v. Wilder, 58 Ga, 

Iil.—Kerting v. Hatcher, 117 Ill. A: 
647 [aff 216 Ill. 232, 74 NE 783). 

Ind.—Hewitt v. Powers, 84 Ind. 
295; Evans v. Pence, 78 Ind. 439; 
Wright v. Bundy, 11 Ina. 398. 

Iowa.— Charleston  v. Farmers! 
State Bank, 206 NW 812; Rea v. Wil- 
son, 112 Iowa 517, 84 NW 539; Cooley 
v. Hobart, 8 Iowa 358. 

Mont.—Laubenheimer yv. McDer- 
mott, 5 Mont. 512, 6 P 344, 

Nebr.—Longfellow v. Barnard, 58 
Nebr. 612, 79 NW 255, 76 AmSR pete 
Turner v. Killian, 12 Nebr. 580, ‘13 
NW i101. 

25 Nev. 


Nev.—Robinson vy. Kind, 
Y.—Lehrenkrauss Vv. Bonnell, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


we», > Aa 


ag) 


a 202-205] 


is no other consideration, the mortgage cannot be 


sustained.°°® 
Additional consideration. 


valuable consideration.®® 


of the promise.®? 


[§ 203] 5. Extension of Time or Forbearance To 
Under the rules applicable to contracts gen- 
erally,®? the forbearance of a creditor from enfore- 


Sue. 


199 N. Y. 240. 92 NE 687; Sullivan v. 
Corn Exch. Bank, 154 App. Div. 292, 
139 NYS 97. 

N. D.—Sargent v. Cooley, 12 N. D. 
1, 94 NW 576. ; 

Oh.—Collins v. Nugent 7 Oh. Dec. 
(Reprint) 485, 3 CincLBul 519. 

. Or.—Hunt v. Hunt, 67 Or. 178, 132 
P 958, 134 P 1180; Moore y. Fuller, 6 
Or. 272, 25 AmR 524. 

. Porto Rico.—Diez  v. 10 
Porto Rico Fed. 199. 

See Lee State Bank v. McElheny, 
227 Mich. 322, 198 NW 928 (reforma- 
-tion may be had of a mortgage exe- 
cuted to secure a preéxisting debt). 

59. B.C. Bynum Mercantile Co. v. 
Anniston First Nat. Bank, 187 Ala. 
281, 65 S 815; Kansas Mfg. Co. v. 
Gandy, 11 Nebr. 448, 9 NW 569, 38 
AmR 370; Bryson v. Day, 90 Or. 619, 
178 P 184. 

{a] For example, a mortgage by 
a wife executed on her separate 
estate to secure her husband’s note 
sometime after such note had been 
given and when it had some ten 
months to run, without extension of 
the time of payment and no other 
consideration, cannot be enforced as 
against her. Kansas Mfg. Co. v. 
Gandy, 11 Nebr. 448, 9 NW 569, 38 
AmR 370. 

[b] Past renewal of a note evi- 
dencing the debt of another is not a 
valid consideration for a mortgage 
to secure such debt, being a past con- 
sideration. Bryson v. Day, 90 Or. 
619, 178 P 184. 

Forbearance or extension of time 
see infra § 203. 

60. Horney v. Sellers, (Ark.) 180 
Sw 479; Bush y. Roberts, 57 Or. 169, 
“14.0 1219.05 

61. Morrill v. Skinner, 57 Nebr. 
164, 77 NW 375. 

62. Morrill v. Skinner, supra. 

63. See Contracts § 194 et seq. 

64. Alaska.— Baker  v. Marvel 
Creek Min. Co., 5 Alaska 348. 

Ark.—Hill v. Yarborough, 62 Ark. 
320, 35 SW 4383; Magruder v. State 
Bank, 18 Ark. 9. 

Cal.—Tripler v. McDonald Lumber 
@o.; 173) Cal. 144,'159 P 591; Burkle v, 
Levy, 70 Cal. 250, 11 P 643; Langer- 
man v. Puritan Dining Room Co., 21 
Cal. A. 637,-132 P 617. See Smitton 
v. McCullough, 182 Cal. 530, 189 P 
686 (equitable mortgage). 

Colo.—Thomas v.: Wisner, 66 Colo. 
243, 180 P 744. AK 


Ida.—Pettengill v. 
‘Ida. 241, 164 P 358. 

Tll.— McLeish v. Hanson, 157 Ill. A. 
605. See Jensen v. Peterson, 211 Ill. 
A. 233 (refraining from filing a claim 
against the estate of the mortgagor’s 
husband); Crown Point First Nat. 
Bank y. Davis, 146 Ill. A. 462 (condi- 
tional extension). 

Ind.—Peoria First Nat. Bank v. 
Farmers,’ etc., Nat. Bank, 171 Ind. 
323, 86 NE 417; Mayer v. Grottendick, 
68 Ind. 1. See Huffman v. Darling, 
153 Ind. 22, 53 NE 939 (stay of exe- 


Green, 


Blackman, 


A note and mortgage 
-as additional security for a preéxisting debt and 
for an additional advance of money is upon a 
Where one makes his own 
note payable at a future time in discharge of the 
‘past-due note of a third person, the release of a 
third person and extension of time of payment form 
a sufficient consideration to support the new note 
and a mortgage made to secure it.°+ 
promise of one to assume a debt of another in con- 
sideration of a conveyance of land by that other 
to the promisor will support a note and mortgage 
made by the promisor to the creditor in fulfillment 
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ing a payment of a debt or claim by legal proceed- 


ings or his extension of the time for payment of 


Therefore, the 


the debt or interest thereon may constitute a suffi- 
cient consideration,®* and the consideration may be 
a forbearance extended to a third person.®% 
ever, an agreement to extend the time of an obli- 
gation by one not having power to do so will not 
constitute a consideration.®® 

[§ 204] 6. Settlement of Claims. 
of a disputed claim may. constitute a considera- 
tion for bond and mortgage.® 
entirely without foundation, a release will not con- 
stitute a consideration.®§ 
a void levy of execution is not a consideration.® 

[§ 205] 7. Benefit to Third Person. 


How- 


A. settlement 
Where a claim is 


An agreement to release 


As has been 


noted, the consideration need not move to the mort- 


cution and extension of time, on a 
judgment debt). 
Iowa. — Sullivan... Sav. Inst. v. 
Young, 55 Iowa 132, 7 NW. 480. 
Ky.—Scrimsher v. Southern Nat. 
Bank, 144 Ky. 781, 139 SW 951. 
Mo.—Gate City Nat. Bank v. El- 


liott, 181 SW 25; Martin v. Nixon, 
92 Mo. 26, 4 SW 503. 
N. J.—Price v. Gray, (Ch.) 34 A 


678. 

N. Y.—Maclaren v. Percival, 102 N. 
Y. 675, 6 NE 582; Forrester v. Parker, 
14 Daly 208, 6 NYSt 274; Lake v. 
Oldacre, 160 NYS 435. See Richfield 
Springs First Nat. Bank v. Keller, 
127 App. Div. 435, 111 NYS 729 (for- 
bearance by the creditor to set aside 
a transfer of property in fraud of its 
rights as creditor and extension of 
the time of the payment of the note); 
New York Mut. L. Ins. Co. v. Smith, 
23 Hun 535 (an agreement to forbear 
a payment of a loan for the time be- 
ing may be regarded as an agreement 
to forbear for a reasonable time 
where it was followed by an actual 
forbearance for a. considerable pe- 


riod). 

Oh.—Farmers’, etc., Nat. Bank v. 
Wallace, 45 Oh. St. 152, 12 NE 439; 
Muskingum Bank Vv. Carpenter, 
Wright 729. 

Okl.—Marshall y. State, 59 Okl. 
243, 158 P 1166. 

Ont.—Hoofstetter v. Rooker, 22 


aie A. 175: [app dism 26 Can: S. C. 

{a] Allowing a bank to continue 
in business is a sufficient considera- 
tion for a note and mortgage given 
by the directors to secure the pay- 
ment of an assessment on its capital 
stock, which it has been required to 
make. ‘Marshall v. State, 59 Okl. 243, 
158 P 1166. 

65. See infra § 205. . 

66. Welbon v. Webster, 89 Minn. 
177, 94 NW 550. 

67. Alaska.— Baker vy. Marvel 
Creek Min. Co., 5 Alaska 348, 

NY Mises alg v. Williams, 193 SW 

Fla.—McLane,v. Piaggio, 24 Fla. 
(a aR Per inet 7-0 . 

Ill.—Post v. Springfield First Nat. 
Bank, 138 Ill. 559, 28 NE 978 [aff 38 
Til, A. 259]. 

Iowa.—Adams y. Adams, 70 Iowa 
253, 30 NW 795; Commercial Exch. 
yank v. McLeod, 67 Iowa 718, 25 NW 

Ky.—Greathouse v. Moredock, 55 
SW 890. 

Mich.—Litchfield v. Tunnicliff, 118 
Mich. 388, 76 NW 760. 

N. J.—Randall v. Reynolds, 61 N. J. 
Eq. 334, 48 A 768; Griffiths v. Howell, 
48 N. J. Ea. 648, 25 A 20. 

N. Y.—Zoebisch v. Von Minden, 120 
N. Y. 406, 24 NE 795; Norton v. 
Pattee, 68 N. Y. 144. 

N. C.—Chadbourn y. Durham, 140 
N. C. 501,.53 SE 348. 

Wash.—Zent vy. Lewis, 90 Wash. 
651, 156 P 848. 


gagor."° Hence, the debt may be the debt of an- 
other*+ and the consideration, for example, may 
consist in a loan to a third person,’? or a satisfac- 


See Otto v. Long, 127 Cal. 471, 59 
P 895 (where an old note which had 
been lost and a mortgage securing it 
were extinguished by the delivery of 
a receipt reciting that the amount 
of the new note and a mortgage then 
made was received as full satisfac- 
tion of the old note and mortgage). 

[a] Accord and _ satisfaction. — 
Since the acceptance of a note se- 
cured by a mortgage for an unse- 
cured debt of a large amount is a 
good accord and satisfaction, such 
mortgage is given for valuable con- 
sideration. Post v. Springfield First 
Nat. Bank, 138 Ill. 559, 28 NE 978 
[aft 38 Tl. A. 259]. 

[b] Promise to pay less than in- 
demnity due.—Where one of several 
solvent sureties, who had paid the 
amount of a judgment debt due under 
a Sheriff’s bond as agent of the other 
solvent sureties, took a bond and 
mortgage from one of the insolvent 
sureties to secure payment by him 
of an amount which was less than 
his pro rata share due to the solvent 
Sureties, such payment to be in full 
consideration, it was held that the 
mortgage was valid. Chadbourn vy. 
Durham, 140 N. C. 501, 53 SE 348. 

[ec] Settlement of matter in litiga- 
tion.—Baker v. Marvel Creek Min. 
Co., 5 Alaska 348; Commercial Exch. 
Bank v. McLeod, 67 Iowa 718, 25 NW 
894; Randall v. Reynolds, 61 N. J. 
Eq. 334, 48 A 768. See Bank of Com- 
merce v. Scofield, 126 Cal. 156, 58 P 
451 (a compromise of an action to 
foreclose a mortgage brought by one 
who is in position to claim that he 
is an equitable assignee of the mort- 
gagee, by reason of having paid the 
debt at the instance of the mort- 
gagor’s lessees who had agreed with 
the mortgagor to pay, is a good con- 
sideration for the giving of a new 
note and mortgage by the mortgagor 
to such assignee for the debt with 
interest and costs). 

{d] Settlement of estate.—A mort- 
gage made by a legatee interested in 
having the estate settled to secure an 
agreement made by the mortgagor to 
make a good title to a purchaser or 
to repurchase property sold by her 
as executrix is upon a good consid- 
eration. Litchfield v. Tunnicliff, 118 
Mich. 383, 76 NW 760. 

68. State Land Co. v. Mitchell, 162 
Ala. 469, 50 S 117; Harris v. Cassady, 
107 Ind. 158, 8 NE 29. 

69. Harris v. Cassady, supra. 

70. See supra § 199. 

71. Federal Ben. Assoc. v. Eastern 
Land Co., 96 N. J. Eq. 628, 126 A 312. 


72, U. S.—Walker v.. Arkansas 
Nat. Bank, 256 Fed. 1, 167 CCA 273. 
Del.—Malsberger v. Parsons, 24 


Del. 254, 75 A 698. 
Ill.—Thackaberry v. Johnson, 228 
Til. 149, 81 NE 828. 
Mass.—Cosmopolitan Trust Co. vy. 
Cirace, 248 Mass. 98, 142 NE 914. 
Mo.—Summet y. City Realty, ete., 
Co., 208 Mo. 501, 106 SW 614. 
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tion of a debt due the mortgagee from a third 
person,’® or in the release of a “morte gage of a third 
person,* or forbearance or extension to a third 


person debtor.’® 


[§ 206] 8. Substitution of Securities. 
render or release of a claim or surrender of can- 
cellation by a creditor of papers, 
instruments, held by the creditor as security for 
payment of a debt, constitutes sufficient considera- 
tion to sustain a mortgage given by the debtor.’® 


[§ 207] 9. Unenforceable Claim. 


satisfied debt existing between the parties will con- 
stitute sufficient consideration for a mortgage to 


N. Y.—Fitz-Gibbon v. Parker, 143 
App. Div. 463, 128 NYS 539. 
Tenn.—Mayberry v. Nichol, (Ch. 


A.) 39 SW 881. 

Ont.—Euclid Ave. Trusts Co. v. 
Hohs, 24 Ont. L. 447, 3 OntWN 3, 19 
OntWR 991 [dism app 23 Ont. L. Brie 
2 OntWN 825, 18 OntWR 787, 13 Ont 
WR 105075 Hutchinson vy. Standard 
Bank, 39 Ont. L. 286, 12 OntWN 104, 
36 DomLR 378 {dism app 11 OntWN 
183]. 

[a] New advance by mortgagee to 
tna person.— Where a mortgage was 
given to secure the preéxisting debt 
of a third person to the mortgagee 
‘as well as an additional present loan 
by the mortgagee to the third person, 
it was held that there was a sufficient 
consideration supporting the entire 
mortgage under the presumption that 
the mortgagee made the new ad- 
vances for the purpose of obtaining 
additional security for the antecedent 
debt. Mayberry v. Nichol, (Tenn. Ch. 
A.) 39 SW 881. 


73, -Lee vy. Kirkpatrick, 14 -N. J. 
Eq. 264. 
74, Security Loan, etc., Co. v. Mat- 


tenn, 131 "Cal- "326, 63) R482. 

{a] Conditional and partial re- 
lease of mortgage.—Where a mort- 
gagee agreed to release a part of the 
mortgaged premises from the lien 
of the mortgage on condition that the 
mortgagor would obtain another 
mortgage for it as additional se- 
curity and a third narty executed 
such mortgage at the request of the 
mortgagor, there was a_ sufficient 
consideration for the execution of 
the new mortgage. Security Loan, 
etc., Co. v. Mattern, 131 Cal. 326, 63 


P 482. 
Ark.—Magruder vy. State Bank, 


75. 
18 Ark, 9. 

Cal. Burkle v. Levy, 70 Cal. 250, 
11 P 648; Langerman vy. Puritan 
Dining Room Co., 21 Cal. A. 637, 132 
Peo. 

Ga.—Jones v. Southern Mortg,. Co., 
23 Ga. A. 567, 99 SHE 42. 

Ill.— Galesburg First Nat. Bank v. 
Davis, 108 Ill. 633; Edwards v. 
Schoeneman, 104 Ill. 278; Jensen v. 
Peterson, 211 Ill. A. 233; "McLeish Vv. 
Hanson, 157 Til. A. 605. 

Mont.— Emerson - Brantingham 
Impl. Co. v. Anderson, 58 Mont. 617, 
194 P 160. 

N. J.—Perkins v. Trinity Realty 
CohMeyeNevs. Hig. 7723, VGLAl 67 fart 
71 N. Jo: Eq. 304 mem, 71 A 1135 
arene 

N. Y.—Birdsall v. Wheeler, 173 N. 
Y, 590,65 NH 1114; Maclaren v. Per- 
cival, 102 N. Y. 675, 6 NE 582; Muir 
v. Greene, 115 App. Div. 173, 100 
NYS 722 [aff 191 N. Y. 201, 83 NE 
685]; Forrester v. Parker, 14 Daly 
208, 6 NYSt 274. 

N. D.—Hastings First Nat. Bank v. 
Lamont, 5 N. D. 393, 67 NW 145. 

Okl.— Koller y. American Surety 
Co., 77 Okl. 149, 187 P 205; Reeves 
Ve i Wyer 752) Ok). 750) 153 P8560. 

Tenn.—Talley v. Buchanan, (Ch. 
A.) 46 SW 542. 

{a] Forbearance from filing claim 
against deceased husband’s estate 
may support mortgage by wife. 
Jensen v. Peterson, 211 Ill. A.: 233. 
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secure its payment, although for reasons other than 
illegality it is not presently enforceable by suit 
action,** or although the judgment, note, bond, 


or other writing by which it is evidenced is fatally | 


The sur- | defective.7® 


documents, or | to secure notes 


A real and un- 


{b] Extension of time on notes 
given by a firm of which the husband 
was a member was sufficient consid- 
eration for a mortgage executed by 
the wife on her separate property. 
Maclaren v. Percival, 102 N. Y. 675, 
6 NE 582, 

[6] Presumption of forbearance 
by creditor.—Where a husband exe- 
cuted new notes as collateral secu- 
rity for old notes which had become 
due and the wife joined with him in 
a mortgage of their homestead to 
secure the new notes, the transac- 
tion on its face created a rebuttable 
presumption that the creditor gave 
an extension of time in consideration 
of new notes and mortgage. Has- 
tings First Nat. Bank v. Lamont, 5 
N. D. 393, 67 NW 145. 


76. U. S.—International Harvester 
Co. v. Patterson, 257 Fed. 411, 168 
CCA 451; Franklin® Sav. Bank v. 


Taylor, 53 Fed. 854, 4 CCA 55. 

Cal.—San Diego County Sav. Bank 
Vv: Barrett, 126. 'Caly "413458" Pore; 
Cortelyou' ‘vi Vogel, 51 ‘Cal. “A. 785, 
197 P 968; Harding v. Dam, 36 Cal. 
A. 751, 173 P 603; Gabbs v. Country- 
man, “33"Cal, A!’ 385, £65 PP °446: (Pato 
Alto Mut. Bldg., etc., Assoc. v. Palo 
Alto First Nat. Bank, 33 Cal. A. 214, 
164 P 1124. 

Kan.—Pool v. Gates, 116 Kan. 195, 
225 P 1069; 

Mo.—Gate City Nat. Bank v. El- 
liott, 181 SW 25. 

Nebr.—Pulver _ v. Connelly, 83 
Nebr. 188, 1389 NW 1014. 

N. J.—Price v. Gray, (Ch.) 34 A 


oie Perrine v. Perrine, 11° N. J. Eq. 
142. 

INE Y.—Constant Me Rochester 
TOTAL Vgren ek PNY G4 el OUMINGRY 36's lea 
AmSR 769, 2 LRA -734;°Haden v. 
Buddensick, 4 Hun 649, 67 Barb. 
188. 

N. D—Englert vy. Dale, 25 N. D. 
587, 142 NW 169. 

Oh.—Farmers’, ete., Nat. Bank v. 
Wallace, 45 Oh. St. 152, 12 NE 439. 

Ont.—Cooney v. Henry, 9 OntWR 


956. 
[a] Held good consideration.—(1) 
Release of debt and extension of time 


for bond and mortgage. Price v. 
Gray, (N. J. Ch.) 34 A 678. (2),.Re- 
lease of mortgage. Englert v. Dale, 
25 N. D. 587, 142 NW 169. (3) Sur- 


render of note and: mortgage. San 
Diego County Sav. Bank v. Barrett, 
126 Cal. 418, 58 P 914: (4) Release 
and surrender of debt and security. 
Franklin Sav. Bank v. Taylor, 53 
Fed. 854, 4 CCA 55. (5) Cancellation 
of note and return of pledge. Gabbs 
v. Countryman, 33 Cal. A. 385, 165 P 
446. (6) Release of a guarantor and 
surrender of guaranteed notes. In. 
ternational Harvester Co. v. Patter- 
son, 257 Fed. 411, 168 CCA 451. (7) 
Substitution of deed of trust for 
mortgage. Cortelyou v. Vogel, 51 
Cal.’ A...785, 197 P“968; Palo-“Alto 


Mut. Bldg., etc., Assoc. v. Palo Alto’ 


First Nat. Bank, 33 Cal. A. 214, 164 
Pp) 1124; (8) Substitution of new 
mortgage. Cooney v. Henry, 9 Ont 
WR 956. (9) Substitution of new 


notes and mortgage for old notes. 
Pool v. Gates, 116 Kan. 195, 225 P 
1069. (10) Surrender of old notes 


A mortgage by a widow given in place 
of a mortgage executed by herself and her husband 


of the husband which have been 


barred by a failure to present them as a claim‘ 
against his estate is without consideration where 
the debt was that of the husband alone.’® 

[§ 208] 10. Love and Affection. 
held that a mortgage resting upon a consideration 
of love and affection alone may be enforced, where 


It has been 


for new notes and mortgage. Farm- 
ers’, etc., Nat. Bank v. Wallace, 45 
Oh, St. 152, 12. NH) °4389.9 ''(1.1)“Sur- 
render of chattel mortgage for real 
estate mortgage. Pulver v. Connelly, 
93 Nebr. 188, 189 NW 1014. (12) 
Agreement to cancel old notes for 
new notes and mortgage. Gate City 
Nat. Bank v. Elliott, (Mo.) 181 SW 
25. (13) Bond and new mortgage 
by mortgagor who purchased at fore- 
closure sale given in payment of 
purchase price. Constant v. Roch- 
ester Univ., 111 N. Y. 604, 19 NB 631, 
7 AmSR 769, 2 LRA 734. (14) Dis- 
charge of mechanic’s lien. Haden v. 
Buddensick, 4 Hun 649, 67 Barb. (N. 
Y.) 188. 

77. “Wilson v. Russell, 13 Md. 494, 
71 AmD 645. See Ray v. Hallenbeck, 
42 Fed. 381 (where debt was- without 
sufficient consideration to support an 
action at law). But compare Rosen- 
berg v. Ford, 85 Cal. 610,24 P2779 
(holding that a mortgage is without 
consideration in so far as it under- 
takes to secure a promissory note 
made by a debtor, since deceased, and 
which has become barred by statute 
because not presented for allowance 
against his estate within the time 
limited by law). 

[a] Where the claim of the cred- 
itor never had any legal existence, 
being a mere unjustifiable demand on 
his part, as a demand for the return 
of a partial payment on a land pur- 
chase, which has become forfeited | 
for failure to make the deferred pay- 
ments, in accordance with the ex- 
press agreement of the parties, the 
mortgage is not supported by such 
consideration as will justify a de- 
eree for its foreclosure. Miexsell v. 
Walton, 49 Kan. 255, 30 P 410. 

{b] Discharge in insolvency.—A 
debt from which the debtor has been 
released by the insolvency laws is a 
valuable and legal consideration to 
sustain a mortgage or deed of trust. 
Wilson v. Russell, 13 Md. 494, 71 
AmD 645. s 

78. Osborn v. Segras, 29 La. Ann. 
291: Smith v.. Smith, \27°S! C. “166393 
SE 78, 13 AmSR 633. 

[a] Ncete invalidated by altera- 
tion.—A mortgage on real estate, 
given to secure. a debt, the amount 
and terms of which sufficiently ap- 
pear therein, is valid, and may be 
enforced against the estate of the 
maker, although the note represent- 
ing the same debt is declared void 
because of a material alteration made 
therein by the payee after the death 
of the maker.. Smith v. Smith, 27 
Ss. C. 166, 3 SE 78, 13 AmSR ‘633; 
Plyler v.. Elliott, 119).S:2C. 25%) (See 
Cheek 'v. Nall, 112 N. C. 370, 17 SE 80 
(where both mortgage and bond were 
altered as to amount and the altera- 
tion of the mortgage was held imma- 
terial). 

{b] Want of jurisdiction. — A 
mortgage to secure a debt for which 
a judgment had been recovered is 
upon a good consideration, notwith- 
standing the judgment may be in- 
valid because of want of jurisdiction. 
Osborn v. Segras. 29 La. Ann, 291. 

79. Rosenberg v. Ford, 85 Cal. 610, 
24 PatT9, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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the relationship between the parties is such as would 
By other authorities, 
however, a contrary conclusion has been arrived 

The presence of another consideration, how- 
, will obviously render such a mortgage en- 


sustain an absolute deed.®° 


ato 


ever 
forceable.®2 


[§ 209] 11. Indemnity. Mortgages. 
consideration to support an indemnity mortgage 
is found in the detriment suffered by the mortgagee 
in assuming such a liability or responsibility for 
another, in ‘the advantage accruing to the mortgagor 
from being able to use the credit of the mortgagee, 
and in the desire of the mortgagor to save the 
mortgagee harmless from the consequences of his 
But it would seem that such a 
mortgage is without consideration where there is 
nothing against which indemnity can have been re- 


accommodation.®? 


80. Consideration for deed see 
Deeds § 44. 
81. Brooks v. Owen, 112 Mo. 251, 


19 SW 723, 20 SW 492. 
82. Cotton v..Graham, 84 Ky. 672, 
2 SW 647, 8 Kyl 658; Calhoun v. 


so petite 49 App. Div. 520, 638 NYS 


83. Ark.—Magruder v. State Bank, 
18 Ark, 9. 
oe TE aap bh Vv. Robert) 35° %Ga. 

Ind.—Mayer v. Grottendick, 68 
Ind. 1. 

Iowa.—Duncan vy. Miller, 64 Iowa 


223, 20 NW 161. 
Mo.—Brooks v. Owen, 112 Mo. 251, 
19 SW. 723, 20 SW 492. 


N. J.—Uhler v. Semple, 20 N. J. 
Eq. 288. 

N. Y.—Haden vy. Buddensick, 6 
Daly 3, 49 HowPr 241. 

Or. —Landigan v. Mayer, 32 Or. 
245, 51 P 649, 67 AmSR 521. 

Tex.— Williams v. Silliman, 74 


Tex. 626, 12 SW 534. 

[a] Assignment of renewal note. 
—A mortgage executed to a surety on 
a note to a third party to indemnify 
him for assigning a renewal note ex- 
tending the time of payment on the 
original note is supported by a valid 


consideration. Mayer v. Grotten- 
dick, 68 Ind. 1. 
84. Peets v. Wilson, 19 La: 478; 


Yoder v. Ford, 10 Oh. Dec. (Reprint) 
675, 23 CincLBul 54. See Fagan v. 
Thompson, 38 Fed. 467 (holding that, 
where the mortgagee had agreed to 
become surety on a certain indem- 
nity bond, but never in fact signed 
it, the creditor acquired no rights in 
the mortgaged property by virtue of 
the mortgage); Collier v. His Cred- 
itors, 12 Rob. (La.) 398 (a mortgage 
to indemnify the mortgagee in the 
event of a certain contingency hap- 
pening never took effect, the contin- 
gency not having occurred). 

, 85. Steen v. Stretch, 50 Nebr. 572, 
70 NW 48; Empire State Surety Co. 
v. Ballou, 66 Wash. 76, 118 P 9238. 

[a] For example, a mortgage 
given to secure a guarantor of the 
mortgagor’s note is not void for want 
of consideration, although given after 
the debt accrued, without new con- 
sideration, and before the surety paid 
the debt. Steen v. Stretch, 50 Nebr. 
572, 70 NW 48. 

[b] Rule applied.—Where a surety 
upon a builder’s bond has already 
advanced money, a mortgage for its 
further security is supported by a 
consideration, although it has not 
been demanded by the surety. Em- 
pire State Surety Co. v. Ballou, 66 
Wash. 76, 119 P 923. 

Preéxisting liability as considera- 
tion generally see supra § 202 
_ 86. Land Title, etce., Co. v. Shoe- 
maker, 257 Pa. 213, 101 A 335. 

87. Simms v. Ramsey, 79 W. Va. 
267, 90 SE 842, 

88. Defect or failure of title as 
defense to foreclosure of purchase- 
money mortgage see infra XXIII. 

Failure of consideration as defense 
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A preéxisting hability is sufficient to sup- 
port such a mortgage,*® as is a contract for the 
assumption of future responsibilities upon behalf 
of the mortgagor,®’® and a verbal agreement to be- 
come a surety or indorser constitutes a sufficient 


basis for a mortgage or deed of trust for a definite 


A sufficient | sum.°%? 


to foreclosure see infra XX, XXIII. 

89. Ala.—King Lumber Co. Vv. 
Spragner, 176 Ala. 564, 58 S 920. See 
Sheats ‘v.’ Scott, 133° Ala. 642,32 'S 
573 (where the evidence was held to 
show modification of the agreement 
providing failure of consideration). 

Ark.—Stogsdill v. Holmes, 169 SW 
961. 

Mo.—Crews v. Lombard, (A.) 182 
SW 825. 

N. -Y.—Crowe v. Malba Land Co., 
76-Misc. 676, 135 NYS #454. 

N. C.—Foy v. Stephens, 168 N. C. 
438, 84 SH 758. 

See Crews v. Cronk, 210 Tll. A. 633 
(failure not shown); Roberts  v. 
Byars, 210 Ky. 788, 276 SW 83) (fail- 
ure not shown); Nichols, ete., Co. v. 
Dallier, 23 “N. 1D. 532; 137 ONW' 570 
(failure not shown). 

[a] Marriage as consideration.— 
Where a marriage constituting the 
consideration of a mortgage executed 
by the bride’s parents to the husband 
is annulled because of the impotency 
of the husband, the mortgagors are 
entitled to a cancellation of the bond 


and mortgage in equity. Rubin v. 
Joseph, 215 App. Div. 91, 213 NYS 
460. 

{b] Failure not shown.—(1) Where 


a mining corporation transferred 
stock in consideration of a mortgage 
by the buyer to a third person tv 
whom the corporation was indirectly 
indebted for the mine, the considera- 
tion for the mortgage was its accept- 
ance by the corporation as payment 
for the stock, and the fact that the 


mine was worthless did not consti- 


tute a failure of consideration for 
the mortgage. Smith v. Krueger, 71 
N. J. Eq. 531, 68 A 850. (2) Where 
the owner on entering into a contract 
for the construction of a building 
gave the contractor a mortgage for 
a large sum, which amount was to be 
applied on the contract price, and the 
contractor delivered to the owner a 
bond for performance, providing a 
penalty similar in amount to that 
specified in the mortgage, the mort- 
gage, having been assigned to a third 
person, is valid, notwithstanding the 
contractor’s default, where the owner 
recovered the amuunt of the penalty 
and interest from the surety on the 
bond. Stevens v. Garland, 198 Mich. 
24, 164 NW 516. 

{[c] Mortgagor is not estopped 
from asserting failure of considera- 
tion for a note which the mortgage 
is given to secure. Jones v. Jones, 20 
Iowa 388. 

Failure of consideration as defense 
to foreclosure see infra XXIII. 

$0. Otis v. McCaskill, 51 Fla. 516, 
41 S 458; Muir v. Greene, 115 App. 
Div. 173, 100 NYS. 722 [aff 191 N. Y. 
201, 83 NE 685]; Deming Inv. Co. v. 
Shannon, 62 Okl. 277, 162 P 471. 

[a] Money retained for insurance 
premium.—Where an insurance com- 
pany after making a loan retains a 
part thereof in payment of a pre- 
mium on an insurance policy issued 
for the purpose of becoming collat- 


[§ 210] E. Failure of Consideration.** 
gage originally supported by an adequate considera- 
tion ceases to be an enforceable security when the 
consideration fails,§® and where there is a partial 
failure of consideration, 
unenforceable to the extent of such failure.®° 
a mortgage is unenforceable where it is for ad- 
vances to be made to the mortgagor or credits to 
be given him which have not been furnished,®! or 
for money to be paid out on the mortgagor’s ac- 


A mort- 


the mortgage becomes 
So 


eral security for the loan, the con- 
sideration for the loan fails to the 
extent of the sum so retained if the 
insurance policy is invalid as a wa- 


gering policy. Deming Inv. Co. v. 
Shannon, 62 Okl. 277, 162 P 471. 
[b] Advances.—(1) Where the 


mortgagee agrees to advance a cer- 
tain sum but fails to make the ad- 
vances stipulated for, he may en- 
force the mortgage for the amount 
actually advanced, subject to the | 
right of the mortgagor to a deduc- 
tion of the damages occasioned by 
his breach of the contract. Watts 
v. Bonner, 66 Miss. 629, 6 S 187; 
Coleman v. Galbreath, 53 Miss. 303. 
(2) Where a wife gave a mortgage 
on her property in consideration of 
a forbearance by the husband’s cred- 
itor and of future advances to he 
made by the mortgagee to the hus- 


band, the mortgagee’s refusal to 
make further advances did not in- 
validate the mortgage. Muir v. 


Greene, 115 App. Div. 173, 100 NYS 
722 [aff 191 N. Y. 201, 88 NE 685]. 
[c] Mortgage for purchase price. 
—‘‘Where the consideration for a 
mortgage is the purchase price of a 
single mill, and contemporaneously 
the seller gives a bill- of sale under 
seal describing the mill as one shin- 
gle mill complete, known as the W 
mill with warranty of title and 
which mill shortly theretofore had 
been inspected by the purchaser and 
was then complete, but at the time 
of the sale was broken up and scat- 
tered, and the mill delivered to the 
purchaser was incomplete in essen- 
tial particulars and the deficiency 
was promptly pointed out, there was 
error in denying the defense of par- 


tial failure of consideration.” Otis 
v. McCaskill, 51 Fla. 516, 41 S 458, 

91. Ill—Stone vy. Palmer, 68 Il. 
A. 338 [aff 166 Ill. 463, 46 NB 
1080]. 

Iowa.—Mahaska Coun State 
Bank v. Brown, 159 owe 577, 141 
NW 459. 

' Kan.—Fitzgerald v. Grain Belt 


Realty Co., 106 Kan. 54, 186 P 739. 
Mich.—Mizner v. Kussell, 29 Mich. 
229 


N. J.—Knorr v. Lloyd, (Ch.) 47 A 
53; McDowell v. Fisher, 25 N. J. Eq. 
93. 


N. Y.—Newman v. Overbaugh, 116 
ae 3869; Wood v. O’Brien, 17 NYS 
74 

Utah.—Brunswick Realty Co. v. 
University Inv. Co., 43 Utah 75, 134 
P 608. e 

[a] Cancellation.—A plaintiff was 
entitled to the cancellation of a mort- 
gage, the consideration of which was 
a housing trust’s agreement to fi- 
nance the development of his real 
estate, where no money had been fur- 
nished, and inability to furnish the 
first payment required by the con- 
tract was admitted. Gray v. Lincoln 
Housing Trust, 229 Mich. 441, 201 
NW 489. : 

Partial failure see supra note 90 
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count, which has not in fact been so paid,® or for 
goods to be furnished to the mortgagor, which have 
not been delivered,®* or for services to be rendered 
to him which have not been performed,®* or where 
the consideration for the mortgage was a convey- 
ance of land, which has not been made.®® A breach 
of an executory covenant will not constitute a fail- 
ure of consideration where it is the promise and 


not the performance thereof which constitutes the : 


consideration.°® 

- [§ 211] F. Who May Impeach Consideration. 
‘The true consideration of the mortgage may be ques- 
tioned by one who is not a party to it but has 
an interest,°’ such as creditors, purchasers, or en- 
«cumbrancers without notice.°* However, one who 
.takes with notice has no greater rights than the 
mortgagor.°® A subsequent purchaser of, the mort- 
gaged premises who purchases with notice of the 
mortgage cannot plead as against the assignee of 
‘the notes that the mortgage was without consider- 
ation and for the purpose of defrauding ereditors.+ 
The holder of the bare legal title cannot question 
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the consideration of a mortgage executed by the 
holder of the equitable title.” 

[§ 212] G. Evidence—l. Presumptions and Bur- 
den of Proof. A mortgage will be presumed to be 
for a present consideration,? and the burden of 
establishing the contrary is upon the party asserting 
itt Where the consideration of the mortgage is 
not definitely ascertained at the time of its exe- 
cution, or consists of contingencies, liabilities, or 
advances to be thereafter made, the burden is on 
the holder to show the amount actually advanced.® 
Otherwise, the mortgage and the collateral obliga- 
tion, if any, which it secures are prima facie evi- 
dence of the existence and amount of the debt, 
unless there is evidence throwing suspicion upon 
the bona fides of the mortgage,’ or a variance be- 
tween the obligation recited in the mortgage and 
that produced.? So where an indebtedness upon the 
mortgagor to the mortgagee at the time of the 
mortgage is shown, together with the continuance 
and increase of such indebtedness, it may in the 
absence of direct evidence be inferred that the 


oe 
-.92. Tll—Ball v. Marske, 202 Ill. 
31, 66 NE 845. 

_., JInd.—Kramer v. Williamson, 135 
‘Ind. 655, 35 NE 388. 

Mass.—Page v. Franklin, 214 Mass. 


“552, 101 NE 1084. 


—-N. C.—Williams v. Dunn, 151 N. 
UC. .107, 65 SE 754. 
N. D.—Grebe v. Swords, 28 N. D. 


330, 149 NW 126. 
_ Sask.—Great West Permanent Loan 
-Co. v. Badenoch, 4 Sask. L. 241, 18 
WestLR 1. 
«98 Fisher v. Meister, 24. Mich. 
447, 
»: Partial failure see supra note 90 
eq; 

. 94 Falcon v. Boucherville, 1 Rob. 
.(La.). 837. See Nelson v. McPike, 
24. Ind. 60 (holding that a mortgagee 
cannot maintain a suit to foreclose 
‘his mortgage when the note which 
it was given to secure was made in 
consideration of the mortgagee’s 


.serving nine months in the army as. 


a substitute for the mortgagor who 
had been drafted, when it appears 
that the mortgagee deserted a few 
-weeks after he was mustered into the 
service and never returned thereto); 
_Paika v. Perry, 225 Mass, 563, 114 NE 
830 (facts not showing total failure 
of consideration). 

95. Muir v. Hamilton, 152 Cal. 634, 
93 P 857. See Akerly v. Vilas, 21 
-“Wis,.88 (failure pro tanto where con- 
‘veyance was part of the considera- 
tion). Compare Farmers’ L. & T. Co, 
wi, Curtis, 7 N. 466, Seld. 7 (no 
failure of consideration). 
. 96. Peterson v. Reid, 80 N. J. Eq. 
450, 85 A 250. Compare Waymire v. 
Shipley, 52 Or. 464, 97 P 807 (where 
plaintiff assigned to defendant pa- 
tent rights of an instrument for a 
_certain state, with the privilege of 
purchasing the instruments, when 
manufactured, from a certain com- 
pany at the same price plaintiff paid 
for them, the privilege of purchasing 
the instruments from the manufac- 
turer was a condition subsequent, 
and not.a condition precedent, to the 
validity of the mortgage given for 
the purchase money, so that the fail- 
ure of the manufacturer to furnish 
the instruments at that price did not 
invalidate the mortgage). 
. [a] For example, there is no fail- 
vre of consideration where a mort- 
gage is given to secure a part of the 
purchase money and the conditions 
in a deed and by the deed the vendor 
has covenanted to fill the property 
conveyed but fails to perform such 


covenant. Peterson y. Reid, 80 N. J. 
Ea. 450, 85 A 250. 
,--97. Mossop v. His Creditors, 41 


La. Ann. 296, 6 S 134; Smith v. Con- 


rad, 15 La. Ann. 579. 

98. Bobier v. Horn, 95 Okl. 8, 11, 
222 PP, 238 fauot Cye]. ; 

[a] Purchaser for value.—Briggs 
v. Langford, 107 N. Y. 680, 14 NE 
502. r 

[b] Subsequent mortgagee.—Brig- 
ham v. Brown, 44 Mich. 59, 6 NW _ 97. 

y9. Gale v. Gould, 40 Mich. 515. 

“A man may give a voluntary 
mortgage if he chooses, and it is 
fraudulent only as to those who are 
or would be defrauded by it.... And 
no one would be defrauded, in con- 
templation of law, who was merely 
a subsequent mortgagee with notice, 
actual or constructive, of the volun- 
tary instrument.” Brigham Vic 
Brown, 44 Mich. 59, 6 NW 97. 

1. Blake v. Koons, 71 Iowa 356, 32 
NW 379. 

2. Bobier v. Horn, 95 Okl. 8, 222 


8. In re Anderson, 252 Fed. 272; 
Waterloo First Nat. Bank v. Bennett, 
215 Ill. 398, 74 NE. 405;. Forbes vy, 
McCoy, 15 Nebr. 632, 20 NW_ 17; 
ta hie v. Tornabells, 7 Porto Rico 
9 


[a] Want of consideration will 
not be presumed from the fact that 
the mortgage was executed three 
days later than the note. Forbes v. 
McCoy, 15 Nebr. 632, 20 NW 17. 

4. Higgins v. Chicago Title, etc., 
Co., 312 Ill. 11, 143 NE 42; Roberts 
v. Roberts, 176 Iowa 610, 156 NW 
399; McLorg v. Cook, 7 Terr. L. 371. 

5. Ark.—Turman vy. Forrester, 55 
Ark. 336, 18 SW 167; Pillow v. Sen- 
telle, 49 Ark. 430, 5 SW 783. 


Ga.—Lankford v. Peterson, 21 Ga, 
A. 1, 94 SE 499, 5038 [cit Cyc]. 
Ill.—Brant v. Hutchinson, 40 Ill. 


As 576. 

Mich.—Wiswall v. Ayers, 51 Mich. 
324, 16 NW 667. 

N. J.—Maddock v. Connolly, 82 N. 
J. Eq. 609, 90 A 314 [aff 82 N. J. Eq. 
533, 91 A 735]; Kline v. MeGuckin, 25 
N. J. Eq., 433. 

Or.—Graber v. Baswell, 94 Or. 70, 
181 P 986, 185 P 231, 

S. C.—Padgett v. Carter, 70 S. C. 
480, 50 SE 182; McAteer v. McAteer, 
31 S.C. 313, 9 SE 966. 

[a] Production of drafts and ac- 
ceptances.—Where a mortgage was 
given to secure ‘the mortgagee for 
certain funds advanced by the mort- 
gagee to the mortgagor, before that 
time, as well as to indemnify and 
save him harmless for any advances, 
acceptances, or indorsements, made 
thereafter by the mortgagee for and 
on account of the mortgagor, it was 
held that, upon the production by 
the mortgagee of drafts and accept- 
ances correspondent to the indebted- 


ness described in the mortgage the 
presumption was that they had been 
paid by the holders out of their own 
funds and upon the credit of the 
mortgage, and not out of the funds 
of the drawers. Lewis v. Wayne, 25 
Ga. 167, 170 (“No one doubts that 
ordinarily, the rule of the law is, as 
it was asked to be applied by the 
defendant in this case, namely; that 
ifs ae accept for another person, the 
presumption is, that I have funds of 
his in my hands to discharge the 
draft, and it is incumbent upon me to 
show the contrary. But what is the 
express agreement between these 
parties? ... Not only are the words 
of _the mortgage in favor of the 
plaintiffs, but the inference to he 
drawn from the nature of the trans- 
action’’). : 

6. Ala.—Chambers vy. Powell, 39 

Ss i Hones Vv. eee 74 Ala. 390. 
al.—Neylan v. Green, 82 . : 
Peet Cal. 128 

Ga.—Lankford y. Peterson, 21 Ga. 
A. 1, 93 SE 499, 503 [cit Cye]. 

Ill.— Aldrich v. Goodell, 75. In. 
452; Miller v. Mandel, 174 Ill. A. 166 
bat cane mee 102 NE 760]. 

ich.—Johnson v. Van Velsor, 
Meh. 208, 5 NW 265. sea 

ebr.—Heintz v. Klebba, 5 Nebr. 
(Unoff.) 289, 98 NW 431; Coneord L. 
& T. Sav. Bank v. Stoddard, 2 Nebr. 
(Unoff.) 486, 89 NW 301. 
bam Y.—De Mott v. Benson, 4 Edw. 


Tex.—Dakota Bldg., ete., Assoc. v. 
PpeDe hae: 92 Tex. 155, 47 SW 


Gun Ghia ae v. Maulson, 10 
ran $ ; arren v. Taylor, 9 
Grant Ch. 59. 4 

[a] Taxes paid by mortragee.— 
Where a part of the mortgagee’s 
claim on foreclosure is for taxes on 
the mortgaged premises paid by him, 
he must prove his right to pay suen 
taxes, on the mortgagor’s failure to 
do so, unless this appears from the 
stipulations of the mortgage, and 
the fact of payment and the amount. 
Lloyd v. Davis, 123 Cal. 848, 55 P 
1003; Hartsuff v. Hall, 58 Nebr. 417, 
78 NW 716. 

[b] General settlement.—Where a 
note and mortgage is executed upon 
a general settlement between the 
parties, the settlement will be pre- 
sumed to cover all claims arising 
prior thereto, and the burden of proof 
is upon the ‘party seeking to avoid 
the evidence afforded by it. Kirkpat- 
rick v. Tipton, (lowa) 114 NW 887. 

7. Elliott v. Hunter, 15 Grant Ch. 
(Ont.) 640. ; 

8. Wilhite v. Dieball, 94 Kan. 78, 
145 P 854. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


6 212-915) 


mortgage was given to secure such present and 
future indebtedness.® However, in equity a verified 
denial in the answer may place the burden of proy- 
ing a consideration upon complainant.!° 
Presumption as to note secured.. Under a statute 
providing that a negotiable instrument shall be 
deemed prima facie to have been executed for a 
valuable consideration," the burden is on one as- 
serting that a mortgage given to secure such an 
instrument was obtained. without consideration.” 
Effect of seai. Under a statute making a seal 
upon an executory instrument presumptive evidence 
of a sufficient consideration,'® the consideration may 


be rebutted as if the instrument was not sealed.14. 


The burden of overcoming the presumption rests 
upon the mortgagor.t® Although the presence of a 
seal may import a consideration,t® where the con- 
sideration is stated in the instrument and the con- 
sideration as stated is an invalid one, it will not 
be presumed that another consideration existed 
which was good.?” 

New loan. Plaintiff must prove an alleged re- 
loan to the mortgagor of an amount admitted to 
have been paid.® 
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[§ 213] 2. Admissibility.19 Under the general 


rules as to the admissibility of evidence in. civil’: 


actions,”° evidence that a prior mortgage was held 


as collateral security for a particular indebtedness - 


is not inadmissible as a statement of a concln- 
sion.24 Evidence is admissible to show that the 
person seeking foreclosure received the money evi- 


denced by the mortgage and that it was in fact. 


made for his benefit.?2 


[§ 214] 3. Weight and Sufficiency. General rules . 


as to the weight and sufficiency of evidence?’ have 
been appled in determining questions of the want 
or failure of consideration,?* and the amount and 
existence of an indebtedness secured.?> A finding 
of consideration may be supported by the presump- 


tion of consideration,”® although there is conflicting. 


evidence.?* 
cuted as an accommodation and without considera- 


A defense that a mortgage was exe-: 


tion must be supported by clear and convincing’ 


proof.?5 So where it is contended that a trust deed 


and note were given as collateral and that the note 
purporting to be secured did not evidence an in- 


debtedness, the evidence must be clear and satis- 
factory.?° 


VII. FORM AND CONTENTS OF MORTGAGES*° 


[By Apert DeForest Ty iE] 


t 


[§ 215] A. Necessity of Writing. A binding | and valid mortgage of real property must be in writ-: 


50 N. J. 


9. Lanahan vy. Lawton, 
Eq. 


Hq. 276, 23 A 476 [aff 50 N. J. 
796 mem, 27 A 1032 mem]. 


10. Chesser v. Chesser, 67 Fla. 6, 
64 S 357. 
[a] Sufficiency of averment.—A 


failure of consideration should be 
directly, positively, and unequivo- 
cally averred in a verified answer in 
order to impose the burden of proof 
upon complainant. Mayo v. Hughes, 
51 Fla. 495, 40 S 499. 

ll. See Bills and Notes § 1296. 

12. Bain v. Ullerich, 189 Iowa 149, 
177 NW 61. ae 

13. See statutory provisions. 

14. Schlitz v. Koch, 138 App. Div. 
535, 123 NYS 302; Richfield Springs 
First Nat.-Bank v. Keller, 127 App. 
Div. 435, 111 NYS 729. 

15. Jones v. Southern Mortg. Co., 
23 Ga. A. 567, 99 SE 42; Quacken- 
bush v. Mapes, 54 Misc. 124, 105 NYS 
654 [mod 123 App. Div. 242, 107 NYS 
1047]. 

tay Evidence held sufficient to re- 
but presumption. Wood v. Travis, 24 
Misc. 589, 54 NYS 60. 


[b] Evidence held insufficient to 
rebut presumption. Best v. Thiel, 79 
INA ALD: 

16. See supra § 196. } 

17. Kuhne v. Gau, 138 Minn. 34, 

3 NW 982. 
16t3. Kapalezynski v. Sitniski, 91 
Nil de® Mal 524, <b26) att tA 24") (it 


seems to be settled in this state, that 
a mortgage which has been either 
partly or wholly satisfied, may be 
made security by the mortgagor for 
a further or other debt than that for 
which it was originally given. 5 
And therefore the complainant’s con- 
tention of a new loan on the security 
of the existing mortgage, if true in 
point of fact, would be well founded 
in law’’). 
19. Parol evidence: 
As to debt or obligation secured see 
Evidence § 1515. he 
To identify debt secured see Evidence 
§ 1683 note 35. 
To show true consideration see HEvi- 
dence § 1561 note 7. 
Want of consideration see Evidence 
§§ 1555 note 60, 1561 note 7. 


20. See Evidence 22 C. J. p 1. 

21. Grannis v. Hobbie, 10 NYSt 
304. 

22. Atkins v. Crumpler, 118 N. C. 


532, 24 SE 367. 
23. See Evidence §§ 1730-1806. 


24. [a] Evidence held to show 
consideration.—Hubbard v. Mulligan, 
34 Colo. 236, 82 P 783; McAllister v. 
Compton, 71 Ill. 170; Taylor v. In- 
dustrial Mut. Deposit Co., (Ky.) 96 
SW. 462, 29 KyL 767; Praest v. Ques- 
ner, (Nebr.) 203 NW 549; Wilbur v. 
Jones, 80 N. J. Eq. 520, 86 A 769; 
Stockton v. Turner, 30 N. D. 641, 153 
NW 275. 

[b] Evidence held not to show 
consideration.—Cambria Sav. Bank 
vane Nier, 135 Iowa 280, 112 NW 
774, 

[c] Evidence held sufficient to 
show want of consideration.—Rice v. 
Rice, 101. Kan. 20, 165) /P’799; To- 
wanda. First Nat. Bank v. Robinson, 
105 App. Div. 193, 94 NYS 767 [aff 
188 N. Y. 45, 80 NE 567]; Sergeant 
v.-Martin, 133 Pa. 122,.19 A568. 

[ad] Evidence held insufficient to 
show want of consideration.—Atkin- 
son v. Preston, (Ark.) 175 SW 524; 
Northern Trust Co. v. Parker, 205 
Ill. A. 450; Pierce'v. Coryn, 139 Ill. 
A. 445; Newton Sav. Bank v. Hower- 
ton, 163 Iowa 677, 145 NW 292; Ward 
v. Preston, 183 Ky..845, 210 SW 793; 
Winston v. Armstrong, 74 Nebr. 604, 
104 NW 941; Schuster v. Sherman, 37 
Nebr. 842, 56 NW 1707; Perkins v. 
Deal Beach Realty Co., 92 N. J. Ea. 
526, 114 A 853; Sternberg y. Stern- 
berg, (N. J. Ch.) 69 A 492. 

[e] Evidence held not to show 
partial failure of consideration.— 


Kirkpatrick v. Tinton, (Iowa) 114 
NW 887; Perkins v. Deal Beach 
Realty. Co:, 92.N. J. Ea. 526,.114 A 


853, 856; Claypool v. West, 111 Okl. 
34, 238: PB 999. 

25. [a] Evidence held sufficient. 
—(1) Generally. Applegate v. Moore, 
146 Ky. 267, 142 SW 381; Felder v. 
Leftwich, 123- La. 931, 49S. 645; 
Stiglitz v. Weinstein, 227 Mich. 691, 
199 NW 621; Perkins v. Samler, 84 
N. J. Eq. 386, 94 A 398; Wright v. 
Stone Harbor Impr. Co., 69 N. J. Eq. 
837, 66 A 417; Gardner v. Winterson, 
17 App. Div. 630, 45 NYS 590 [aff 164 
N. Y. 604 mem, 57 NE 1110 mem]; 
Boozer v. Gunter, 127 S. C. 141, 120 
SE 749. (2) To show that notes 
were intended to evidence a balance 
due at the time of execution. MHol- 
lenberg Music Co. v. Williams, (Ark.) 
200 SW 989. (3) To support a find- 
ing that the mortgage was given for 
money loaned the husband by the 
wife, which had never been paid. 


Stevens v. Stevens, 181 Mich. 438, 
148 NW 225, AnnCasi1916E 1259. (4) 


To show that plaintiff was indebted , 


in the amount of a mortgage made 


by him and afterward foreclosed : 


against him. 


534, 139 P 854. (5) To sustain a 


Crow v. Crow, 70 Or.; 


claim that the consideration was thei 


combined balance owing on two pre- 
ceding contracts. 
207 Mich. 570, 175 NW 410. 


Higgins v: McGill,» 
(6) To? 


show intent that the mortgage should” 


secure future advances. Langerman 
v. Puritan Dining Room Co., 21 Cal. 
Ax (637 1 Boi AR. GLC. 
amount 
the mortgage securing a running ac- 
count. 
Ark. 438, 193 SW 74. (8) To show 
the execution of the note. 
Flowers, (Ark.) 148 SW 247; U. S. 
Operating Co. v. Finch, 197 Ill. A. 68. 


é (7) To show the’ 
intended to be covered by:; 


Blackburn v. Thompson, 127° 


Parker vu: 


(9) To show that the mortgagee did. 


not advance all of the money agreed, 


upon but through an’ arrangement 
with the builder it received a-.bonus 
or 
mortgagor. Brunswick Realty Co. v. 
Ciaivenelt ¥ Inv. Co., 43 Utah 75, 134 P 


{b] Evidence held insufficient.— 
(1) To establish the amount claimed 
as a future advance. Graber v. Bos- 
well, 94 Or. 70, 181 P 986, 185 P 231, 
(2) To justify an allowance of items 


in favor of the mortgagee. Mosbar- 
ger v. Brown, 3138 Ill. 238, 145 NE 
140. frev.230 5 DiiAs® 673]. 263).2'Lo 


gratuity not agreed to by the- 


establish a debt which defendants) 


could set off against the debt being 
sued on. Clark v. Wheeler, (N. H.) 
121 A 588. (4) To show that com- 
plainant made a second loan upon 


faith of the assignment of the mort-. 


gage. Newark Trust Co. v. Lacka- 
wanna Inv. Co., (Ch.) 102 A 14 [rev 
on other grounds 88 N. J. Eq. 541, 


103 A 168]; Fay v..Herbert, 84 N. J.» 


Eq. 438, 503, 95 A 179. 
26. Ambrose v. Drew, 139 Cal. 665, 


73 P 5438; Murphy’s Hotel Co., Inc. v.. 
22,” 


Herndon, 120 Va. 505, 91 SE 634. 
| 27. .Moore v. Gould, 151 Cal. 
a ae 

28. Bray v. Comer, 82 Ala. 183, 1 
S30%. 

29. Miller v. Mandel, 174 Ill. A. 
166 [aff 259 Ill. 314, 102 NE 760]. 

30. Cross references: 
Alteration of instrument see Altera- 


tion of Instruments 2 C. J. p 1168.. 


Building and loan association mort- 
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ing,*! and the statutes in some jurisdictions ex- 


pressly so require.** 


[§ 216] B. Formal Requisites of Instrument** 
No particular form is necessary to 
constitute a mortgage of land, nor is the employ- 
ment of any precise formula of words essential 
It is only requisite that the instrument 
should evinee a present purpose on the part of 
the grantor or mortgagor to convey the title to 
specified real estate, sufficiently deseribed, to a 
designated person as mortgagee, to be held by the 
latter as security for the payment of a certain sum 
of money or for the performance of some other 


1. In General. 


TO} at. = 


act on the part of the mortgagor.** 


‘for example that .a conveyance clearly intended 
to mortgage the interest of the grantor in certain 
deseribed real property is written upon a form in- 
or 
knowledged in the character of a ehattel mortgage.** 


tended for chattel mortgages,*® 


gage see Building and Loan Asso- 
ciations § 177. 

Corporation mortgage generally 
Corporations §§ 2665, 2673. 

Deed generally see Deeds §§ 50-75. 

Mortgage of married woman’s sepa- 
rate property see Husband and 
Wife § 596. 

Reformation of mortgage see Refor- 
mation of Instruments [34 Cyc 


899]. 

31. Roberts v. Terry, 161 Ky. 397, 
170 SW 965; Woods v: Wallace, 22 
Par 17a. See Bower v. Oyster, 3 
Penr. & W. (Pa.) 239 (holding that 
there can be no such thing as a valid 
and efficacious parol mortgage for 
the purpose of passing any other 
interest or estate in lands than at 
will or to create a lien upon them). 

Requisites of statute of frauds see 
Frauds, Statute of §§ 198, 230. 

32. Williams v. Davis, 
422, 45 S 908; Benton v. Jones, 8 
Conn. 186; Pierce v.: Parrish, 111 Ga. 
725, 37 SE 79; American Sav. Bank, 
ete., Co. v. Helgesen, 64 Wash. 54, 
116 P 837, AnnCasi1913A 390 [aff 67 
Nee 672, 122 P 26, AnnCas1913A 

{a] In California and South Da- 
kota mortgages of real property can 
be created, renewed, or extended only 
by writing, executed with the for- 


see 


malities reaguired in the case of 
grants of real property. BHikelman 
v. Perdew, 140 Cal. 687, 74 P 291 


(under Civ. Code § 2922 an oral 
agreement between a mortgagor and 
two holders of notes secured thereby, 
whereby one of the latter is to make 
advances’ to the mortgagor for 
which he is to have priority, amounts 
to an attempt to create a parol mort- 
gage on the premises, which is void); 
London, ete., Bank v. Bandmann, 120 
Cal..'220,7-52°°P 583;° 65 -AmSR $179; 
Porter v. Muller, 53 Cal. 677; Lang- 
ae v. Keith, 19 S. D. 351, 103 NW 


Statutory forms see infra § 217. 

33. Of deed generally see Deeds 
§ 50 et seq. 

34. See cases infra this section. 

35. U. S.—Woodward v. Jewell, 
140 U. S. 247, 11 SCt 784, 35 L. ed. 
478; New Orleans Nat. Banking As- 
soc. v. Adams, 109 U. S. 211, 3 SCt 
161, 27 L. ed. 910; White Water Val- 
ley Canal Co. v. Vallette, 21 How. 414, 
16 L. ed. 154; In re Corbitt, 248 Fed. 


988. 

Ala.—Woodruff v. Adair, 131 Ala. 
530, 32 S 515; Mervine v. White, 50 
Ala. 388; Robinson vy. Farrelly, 16 
Ala. 472. 

Ark.—Wells v. Moore, 163 Ark. 542, 
260 SW 411. 

Cal.—Hill v. Eldred, 49 Cal. 398; 
De Leon v. Higuera, 15 Cal. 488; 


Woodworth v. Guzman, 1 Cal. 203, 
Fla.—Connor vy. Connor, 59 Fla. 
467, 52 S 727. 
Ga.—Jay v. Whelchel, 78 Ga. 786, 
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Nor is a mortgage invalid because not all written 


on the same sheet of paper, provided the complete- 


¢ ra 39 
language. 


It is immaterial] 


that it is ac- 


3 SE 906; McGuire v. Barker, 61 Ga. 
3393;>.Birost, v;, Allen; 57 Ga. 326; 
Burnside v. Terry, 45 Ga. 621; Jack- 
son v. Carswell, 34 Ga. 279; Howard 
v. Rumble 4 Ga. A. 327; 61 SE 297. 

J11.—Gasper , Nat.. Bank v.. Jenner, 
268 Ill. 142)°108 NE 998; Cross v. 
Weare Commn. Co., 123 Ill. 499, 38 
NE 1088, 46 AmSR 902; Workman y. 
Greening, 115 Ill. 477, 4 NE 385; 
Dwen v. Blake, 44 Ill. 135; Harsh v. 
Sutton, 180 Ill. A. 651. 


Ind.—Snyder vy. Bunnell, 64 Ind. 
403. 

Kan.—MecDonald v. Kellogg, 36 
Kanal iL70} 2 P50"; .Omerstireetaay. 


Baxter, 30 Kan. 55, 1 P 825. 
Ky.—Bray v. Ellison, 83 SW 96, 
KyL 1039. 


26 


La—Ford v. Parsons, 142 la. 
1093, 78 S 128. 
Me.—McPherson v. Hayward, 81 


Me. 329, 17 A 164; Reed v. Reed, 75 


Me. 264. 
Minn.—Marshall v. Thompson, 39 
Minn. 137, 39 NW 309. 2 
Miss.—Mason vy. Moody, 26 Miss. 


184: Baldwin v. Jenkins, 23 Miss. 206. 
Mo.—MeNair v. Lott,.25 Mo. 182. 
Nebr.—Iodence v. Peters, 64 Nebr. 

425, 89 NW 1041. 
N. H.—Brown vy. 1p N3cH. 

169. 
N. J—Montgomery vy. Bruere, 4 N. 

J. L. 300; Vliet v. Young, 34 N. J. 

iq. 15. 

N. Y.—Burnett v. Wright, 135. N. 

Y. 543,°32 NE 253. 

N 


Cram, 


. C.—wWilliamson v. Bitting, 159 
N. C. 321, 74 SE 808; Strouse v. 
Cohen, 118 N. C.- 349, 18 SE 323; 


Wilcox v. Morris, 5 N. C. 116; 3 AmD 
678. 5 
Oh.—Cotterell v. Long, 20 Oh. 464. 

Pa—Hiester v. Maderia, 3 Watts & 
S. 884; Keating v. Peddrick, 39 Pa. 
Co. 537, 542° Equot Cyc]. 

Porto Rico.—U. S. Mortgage, etc., 
Co. v. Central San Cristobal, Inc, 7 
Porto Rico Fed. 6938, 702 [quot Cyc]. 

S. C.—Hinson vy. Lancaster Mer- 
cantile Co., 117 S. C. 353, 109 SE 118; 
Mills v. Sumter Lumber Co., 109 S. 
Cc. 276, 95 SE 355; Bredenberg v. 
Landrum, 32 S. C. 215, 10 SE 956. 

Tex.—Jefferies v. Hartel, (Civ. A.) 
51 SW 6538. 

Va.—Ruffners v. Putney, 12 Gratt. 
(53 Va.) 541. 

Wis.—Beebe v. Wisconsin Morte. 
Loan Co., 117 Wis. 328, 93 NW_ 1103; 
Jordan v. Warner, 107 Wis. 539, 83 
NW 946; Schriber v. Le Clair, 66 Wis. 
579, 29 NW 570, 889; Hoile v. Bailey, 
58 Wis. 434, 17 NW 322; Starks v. 
Redfield, 52 Wis. 349, 9 NW 168. 

Ont.—Hoofstetter v. Rooker, 22 
Ont. A: 175 [aff 26 Can. S. G 41}. 

[a] A bond (1) executed by a 
corporation, pledging its property for 
the payment of a debt, will be treated 
and enforced aS a mortgage. White 
Water Valley Canal Co. v. Vallette, 
21 How. (U. S.) 414.16 Li. eds 154: 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


ness of the instrument is not destroyed by the sepa- 
ration.*s Nor is its effect impaired, at least as 
between the parties, because it is expressed in a 
foreign language, although the statutes may prevent 
the recording of any instrument not in the English 
And so an instrument which recites 
the execution and recording of a mortgage on land, 
the destruction of the record by fire, and its re- 
establishment according to law, and which admits 
a specified sum to be due on the mortgage, which 
sum the parties agree to pay, is itself a mortgage 
and entitled to be recorded as such.*° 

In equity, as heretofore noted, almost any instru- 
ment in writing, 
land as security for a debt, will be considered and 
treated as a mortgage, although it may lack the 
formal requisites of a mortgage, and be insufficient 


intended by the parties to pledge 


(2) The fact that the bond intended 
to give a lien on the corporate prop- 
erty contains no direct words of 
charge is immaterial. Dundas vy. 
Desjardins Canal ,Co., 17 Grant Ch. 
COMED Zs 

{[b] A conveyance made as col- 
lateral security for the payment of 
money or the performance of some 
other obligation, to be effectual only 
on the nonpayment of the money or 
the nonperformance of the obligation. 
is a mortgage, no. matter to whom 
the conveyance may be made, 
what other condition may be at- 
tached to it. Woodruff v. Robb, 19 
Oh. 212. 

[c] In form of sale.—A contract 
of security may be in form of sale. 
he v. Parsons, 142 La. 1093, 78 S 

{d] Instrument held insufficient 
to constitute mortgage.—aA letter ac- 
companying a note which read, “I 
hereby certify that there is due to 
you the sum of four thousand dollars 
- -- Secured by a lien upon that cer- 
tain land,’ when not accepted, re- 
ceived, or treated by recipient as a 
mortgage, and in the absence of 
showing that it was so intended by 
the sender, would not be considered 
a mortgage. Johnston y. Murphy, 
36 Cal. A. 469, 172 P 616. 

Le] In Alberta, under St. (1910) 
ec 5, providing that a mortgage on 
land contained in, indorsed upon, or 
annexed to, a written agreement for 
the purchase of chattels shall be 
void, a mortgage given pursuant to 
a stipulation in an agreement for the 
purchase of chattels that the buyer 
shall give a mortgage on land to se- 
cure payment is not void where it is 
contained in a sevarate instrument 
executed at the same time as the con- 
tract of sale. Nichols, ete., Co. v. 
Skedanuk, 6 Alta. L. 368, 13 DomLR 
892, 25 WestLR 453, 5 WestWkly 
118 [rev 11 DomLR 199, 24 WestLR 
184, 4 WestWkly 587]. 

Absolute deed as mortgage see su- 
pra NY 64-153. 
spnaettante mortgages see supra §§ 


36. Lindley v. Ross, 200 Fed. 733, 
119 CCA 177; Cross v. Weare Commn. 
Gogredd3 DT). 4995538. INE 1033.7 26 
AmSR 902; Williamson v. Bitting, 
159 N.C. 321, 74 SE. 808. 

37. Cross v. Weare Commn. Ce., 
Lae Ill. 499, 38 NE 1088, 46> AmSR 

38.¢ Norman y. Shepherd, 38 Oh. 
St. 320 (construing a statute requir- 
ing that the certificate of acknowl- 
edgment shall be “on the same sheet 
on which the deed, mortgage, or 
other instrument, may be. printed or 


written’’). 

39. Tilghman v. Dias, 12 Mart. 
(la.) 691. 

40. Hunt v. 


Innis, 12 F. Cas. No. 
6,892, 2 Woods 103. : 2 


aN Rees oy > 


§§ 216-221] 


to constitute a mortgage at common law or under 
the statute, although it is so defectively executed 
as to be invalid as a legal instrument, or although 
it amounts to no more than an unexecuted agree- 
ment to give a mortgage.*! 

[§ 217] 2. Statutory Forms. In some jurisdic- 
dictions a form of mortgage is provided by stat- 
ute,*? and where this is the case it is not only 
sufficient but correct to observe such form.*? | A 
mortgage in such a statutory form does not differ 
materially from the common-law form of mortgage 
in respect. of the relative rights and interests of 
the parties.** _And a statute providing such a form 
is not exclusive of the common law, so that a mort- 
gage which would be good and sufficient if tested 
by the common-law standards is not invalid merely 
because it does not conform to the statute.*® 

[§ 218] C. Operative Words**—1. Words of Grant. 
Operative words of conveyance are not necessary 
to the creation of a charge or trust which a court 
of equity will enforce as a mortgage; if the inten- 
tion of the parties to create an encumbrance in the 
nature of a mortgage is apparent, equity will give 
its effect against all persons except purchasers for 
value without notice.** So, in jurisdictions where 
a mortgage conveys no estate but merely creates a 
lien,*S words of conveyance, being inoperative, are 
not essential.49 At law, words of grant are neces- 
sary to convey the legal title to the mortgagee. But 
no precise formula is requisite. The word ‘‘con- 
vey’’ is sufficient for this purpose, without the 


349, 18 SE 323. 
51. De Leon v. 


41. 
42. 


See supra §§ 33-63. 
See statutory provisions. 


43. Dak.—Everett v. Buchanan, 2] 483; Snyder vy. Bunnell, 
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addition of any synonymous terms.°® And where 
the instrument as a whole shows the intention to 
pledge the land as security for a debt, the word 
“‘mortgage’’ 1s held sufficient as a word of grant, 
with or without the addition of the words ‘‘assign’’ 
or ‘‘transfer,’7>1 

[§ 219] 2. Words of Perpetuity. As a general 
rule the use of the word ‘‘heirs’’ or other appro- 
priate words of perpetuity in the habendum clause 
of a mortgage is essential to pass a fee-simple es- 
tate;°? and where such words are omitted, the mort- 
gage will give the mortgagee a life estate only.®? 
But this rule is not inflexible, and may give way 
in cases where the intention that the mortgage 
should pass the fee is plainly apparent.°* And in 
those states where a mortgage 1s not a conveyance 
or alienation of the property, the use of the word 
‘theirs’? is not necessary to ereate a lien on the 
fee-simple estate cf the mortgagor.*® 

[§ 220] 3. Habendum. The habendum clause of 
a mortgage describes the quantity and nature of the 
title or estate to be passed by it,°* and may limit 
the property affected by the mortgage to that de- 
scribed in it, although other clauses of the instru- 
ment would warrant the inference that other prop- 
erty was intended to be ineluded.®® 

[§ 221] D. Covenants®*°—1. Covenant To Pay 
Debt—a. In General. It is competent for the par- 
ties to insert in a mortgage a covenant binding the 
mortgagor to pay the debt secured, and such a 
covenant is valid and binding.®° The covenant is 

haven Land Co., 49 Wash. 58, 94 P 


900, 126 AmSR 856, 15 LRANS 590. 
57. Strother v. Law, 54 Ill. 413 


Higuera, 15 Cal. 
64 Ind. 403; 


Dak. 249, 6 NW 439, 8 NW 31. 

Ili. Lagger We Mutual Union Loan, 
etc., Assoc., 146 Ill. 283, 33 NE 946: 
Elder v. Derby, 98 Ill. 228. 

Iowa.—Babcock v. Hoey, 
375. 

Md.—Carrico v. Farmers’, etc., Nat. 
aren 33 Md. 235. 

C.—Bredenberg v. Landrum, 32 
Ss. “o. 215, 10. SE 956. 

See Re British Canadian Loan, etc., 
Co., 16 Ont. 15 (statutory form of 
power of sale). 

{a] In California and South Da- 
kota (1) mortgages of realty must 
be executed with the formalities re- 
quired in the case of grants of real 
property. See supra § 215 note 32 
fa]. (2) Civ. Code § 865, providing 
that the grantee .or devisee of real 
property subject to a trust acquires 
a legal estate therein as against all 
persons except the trustees and those 
lawfully claiming under them, does 
not contain any directions concerning 
the form of a trust deed intended to 
secure the payment of notes. Dun- 
can v. Wolfer, 60 Cal. A. 120, 212 P 


390. 
44. Esker v. Heffernan, 159 Ill. 
38, 41 NE 1113. 
45. Haffley v. Maier, 13 Cal. 13. 
In New York the statute is 
Goldberg v. Norek, 


fa] 
permissive only. 
101 Mise. 371, 166 NYS 1023. 
46. In deed generally see Deeds 


60. 
. Newlin v. McAfee, 64 Ala. 
357. See Tatum v. Tatum, 81 Ala. 
388, 1 S 195 (where an instrument 
intended as a mortgage used the 
words “grant, bargain, sell, and con- 
vey,’ described the property con- 
veyed as certain horses, mules, 
plantations, implements, etc. and 
also specified certain lands, and the 


11 Iowa 


 habendum clause was similar to that 


used in conveyances of realty, the 
instrument was good as a mortgage 
of land). 

43. See supra § 3. 

49, Everett v. Buchanan, 2 Dak, 
249, 6 NW 439, 8 NW 321; Morrill v. 
Skinner, 57 Nebr. 164, 77 NW 375. 

50. Strouse v: Cohen, 113 N. C. 


Gambril v. Doe, 8 Blackf. (Ind. ) 140, 
| 44 AmD 760; Marsh v. Wade, 1 Wash. 
538, 20 P 5783 Vandelinder vy. Vande- 
linder 22) WiC. +s Pe 429. But isee 
Doe v. Papst, 8° U. C..Q. B, 574 (the 


words “bind, oblige, mortgage, and 
hypothecate”’ pass no estate in the 
property). 

52. Ind.—€learwater v. Rose, 1 
Blackf. 137. 

Mass.—Allendorff v. Gaugengigl, 


146 Mass. 542, 16 NE 283; Sedgwick 
v. Laflin, 10 Allen 430. 

N. J.—Wilson v. King, 27 N. J. 
Eq. 374; Wheeler y. Kirtland, 24 N. J. 


Eq. 552. 
R. I—Smith v. Haskins, 22 R. 1. 
6, 45 A 741. 


N. S.—Millard v. Gregorie, 47 N.S. 
78, 11 DomLR 539, 12 HastLR 401. 

53. See cases supra note 52. 

54 Brooks v. Jones, 11 #Metc. 
(Mass.) 191; Bunker v. Anderson, 32 
N. J. Eq. 35; Randolph v. New Jer- 
sey West Line R. Co., 28 N. J. Eq. 
49; Brown v. Hamilton First Nat. 
Bank, 44 Oh. St. 269, 6 NE 648; Stam- 
bach v. Fox, 16 Oh. Cir. Ct. 427, 8 Oh. 
Cir. Dec. 625. 


[a] Gmission of words of perpe- 
tuity.— Where the language em- 
ployed’ in a mortgage plainly evi- 


dences an intention to pass the entire 
estate of the mortgagor as security 
for the mortgage debt, and the ex- 
press provisions of the instrument 
cannot otherwise be carried into ef- 
fect, it will be construed to pass such 
estate, although the word “heirs” or 
other formal word of perpetuity is 
not employed. Brown v. Hamilton 


First Nat. Bank, 44 Oh. St. 269, 6 
NE 648. 
55. See suvra § 3. 


56. Bredenberg v. Landrum, 32’ S. 
C. 215, 10 SE 956. 

[a] In Washington the rule that 
words of inheritance or succession 
are necessary to pass a fee has been 
changed by statute and is no longer 
applicable, even to deeds. Much less 
is it applicable to a mortgage, which 
is merely a lien, and will pass to an 
assignee by the mere assignment of 
the debt. Bartlett Hst. Co. v. Fair- 


(the habendum clause of a mortgage, 
containing a power of sale in the 
mortgagee, passing “all the right, 
title, interest, claim, demand, and 
equity” of the mortgagors in the 
premises, embraced all possible inter- 
est the mortgagors could have, in- 
cluding their equity of redemption, 
so that a sale under the power would 
operate to cut off their right to re- 
deem). 

58. Mortgage Bank, etc., Co. 
Hanson, 3 N. D. 465, 57 NW 345. 

59. Generally see Covenants 15 C, 
J. vo 1204; Deeds § 74. 

«0. Stuyvesant v. Western Mortg., 
eter, iGo: )22)- Colowe2ee =45 eb ear 
Brown v. Cascaden, 43 Iowa 103; 
Lee v. Rook, Moseley 318, 25 Reprint 
415. See Smith v. Pears, 24 Ont. A. 
82 (in which a covenant by a pur- 
chaser with his vendor was held to 
be one of indemnity merely). 

[a] An agreement to pay a mort- 
gage, when the mortgage is given to 
secure a note, is an agreement to pay 
the note. Stuyvesant v. Western 
eté.,’ ‘Col, 22> Colo.--23)43 "P 


[b] Usual covenant.—Where a 
debtor covenanted to execute a 
mortgage on certain property to se- 
cure a debt, and covenanted that the 
deed should contain all the covenants 
usually inserted in a mortgage, and 
the instrument of charge was under 
seal, it was held that as a covenant 
to pay is a usual covenant in a mort- 
gage deed, the debt became a 
specialty debt. Saunders vy. Milsome, 
LS R. | 2. Ha. 578: 

[c] Necessity of demand for pay- 
ment.—Where a mortgage contained 
joint and several covenants by a 
surety and the mortgagor to pay the 
debt “on demand,” and “in the mean 
time, from the date” of the deed, to 
pay interest, and a proviso for re- 
demption if the mortgagor should 
pay the debt and interest ‘on de- 
mand,” it was held that the demand 
was a condition precedent, and that 
no right of action accrued against 
the surety until Semana made. In 
re Brown, [1893] 2 Ch: 300: 


Vv. 


394 [41 C.J.] 


personal and does not run with the lana,*! although 
it so states.6? Although there is authority to the 
‘contrary,®* it seems that, in the absence of express 
words to that effect in a mortgage®* or statute,®® 
‘a covenant for payment of the debt cannot be im- 
plied; and in some jurisdictions statutes have been 
enacted expressly declaring this .rule.°° Such a 
covenant is not a necessary part of a mortgage;°" 
its absence will not affect the validity of the mort- 
gage as a security, nor impair the right of the 
holder to enforce it against the land pledged to the 
full extent of the debt secured.%* 
[§ 222] b. As Affecting Personal Liability—(1) 
n General. The importance of a covenant to pay 
the debt secured lies in its effect on the personal 
liability of the mortgagor.®® 
[§ 223] (2) Presence of Covenant. If the mort- 
gage contains a covenant to pay the debt secured, 
although there be no note, bond, or other separate 
‘evidence or acknowledgment of the debt, the mort- 
gagor is personally liable, and an action of debt will 
lie on the covenant.7° 
. [§ 224] (3) Absence of Covenant. 
no such covenant in the mortgage and no collateral 
obligation in the way of a note, bond, or other sepa- 
61. Glenn v. Canby, 24 Md. 127. 


, 62 , Glenn v. Canby, supra. 
{a] Dlustration. — A_ . borrowed 


Gill & J. 275. 
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If there is | 


Md.—Dougherty v. 
Mass.—Cook v. Johnson, 165 Mass. 


[§§ 991-295 


rate evidence of the debt, an action of debt will 
not le on the mortgage, but the property alone 
is charged with the lien and must be looked to by 
the mortgagee as the sole source out of which he 
is to make good his elaimi.’! 

Effect of parol promise to pay. It has been held 
that, although the mortgage does not contain any 
promise to pay the amount thereof, and no bond or 
other personal obligation in writing is given there- 
for, a parol promise to pay the debt will support 
a personal action therefor;7? but this has been 
denied in the case of a prior parol promise to 
pay the debt.*? 

[§ 225] 2. Covenant of Title and Warranty.”4 
Covenants of title inserted in a mortgage, or read 
into it by force of a statute, have the same opera- 
tion and effect, so far as the nature of the con- 
veyance admits, as in an ordinary deed in fee 
simple.7> A covenant that the mortgagor is the 
‘fowner’’ of the property described is a covenant 
that he is the owner in fee simple.‘ 

A covenant of warranty in a mortgage is not 
material where the mortgagor has a good title to the 
land and there is a personal liability on his part.7 
But where the mortgagor has a defective title, or 


McColgan, 6]| Limitations of Actions §§ 23, 24, 78, 


95, 143 


money’ of B, to be expended in erect- 
ding houses on land, and executed. to 
B a mortgage of the land, by which 
he covenanted for himself, his repre- 
sentatives, and assigns to pay the 
mortgage debt; and it was expressly 


deelared in the mortgage that. this,: 


with certain other covenants, should 
run with the land. In an action upon 
this covenant to pay. the mortgage 
debt, brought against an assignee of 
the. mortgagor, it was held that the 
covenant was not a covenant running 
with, the land. Glenn vy. Canby, 24 
Md., 127. 
_. Covenants running with the land 
generally see Covenants §§ 53-90, 
63. King v. King, Moseley 192, 25 
Reprint 344,.3 P. Wms. 358, 24 Re- 
print 1100, 18 ERC 1. 
64, Weed y. Covill, 14 Barb. (N. 


¥). “$42: Baum vy. Tonkin, 110 Pa. 569, ' 


1 A 535; Scott v. Felds, 7 Watts (Pa.) 
360; Drummond v. Richards, 2 Munf. 
(16 Va.) 337; Jackson vy. Yeomans, 19 
A OF AORN Oars Ee 394. 

65. Beatty v. Bailey, 26 Ont. L. 
145, 3 DomLR 831. 

(1897) ¢ 
where a 


[a] In Ontario Rev. St. 
138 § 34 provides that, 
registered charge on land is created, 
there shall be implied on the part of 
the owner of the land, his heirs, 
executors,, etc., a covenant with the 
owner of. the charge to pay the prin- 
cipal.sum charged. Beatty v. Bailey, 
26 Ont. L. 145, 3 DomLR 831 

66. ‘See statutory provisions; and 
Demond v. Crary, 9 Fed. 750; Van 
Brunt v. Mismer, 8 Minn. 232; Mack 
v,, Austin, 95 N.Y. 513; Hone vy. 
Fisher, 2: Barb. Ch. CN. Y.) 559. 
‘See cases ineye note 68. 


(68,...U..:5.—Flage -v..¢Mann,: (9,5. 
‘Cas, No. 4,847, 2 Sagan, 486 
Cal. —Garwood Vv. Wheaton, 128 


Cal,,.399, 60. P 961; Locke v. Moulton, 
96. Cal.,..21, 320 .<P 957; Jdusheon Vv. 
Husheon, 71. Cal. 407, 12 P 410. 

Conn.—Bacon y. Brown, 19 Conn. 


29. 

iH, —Evans v. Holman, 244 Ill. 596, 
$1NB 723. 
. ‘lowa.—Brown vy. Cascaden, 43 Iowa 
03. 
* , La._Schexnailder v. Fontenot, 147 
de 467, 85 S 207. 
;1 Me. —Bugley v. Sproul, 115 Me. 463, 
99 A’ 443; Brookings v. White, 49 
Me. 479; Mitchell v. Burnham, 44 Me. 
286 ; Mills v. Darling, 43.Me. 565; 
paiih v. People’s Bank, 24 Me. 185. 


245, 43 NE 96; Campbell v. Dearborn, 
109 Mass. 130, 12, AmR 671; Rice v. 
Rice, 4 Pick. 349. | 

Minn.—Niggeler  v. Maurin, 34 
Minn. 118, 24 NW 369; Fisk v. Stew- 
art, 24 Minn. 97. 

N. H.—Page v. Foster, 7-N. H. 392. 

N. .J.—Rempt v. Geyer, (Ch.). 32 
A 266. 

N.. Y¥.—Maecauley v.. Smith, 132 N. 
Y. 524, 30 NE 997; Heburn v. Rey- 
nolds, 73. Misc. 73, 132 NYS 460; 
Glover v. Payn, 19 Wend. 618. 

Pa.—Whart v. Howell, 5 Binn. 499. 

Tex.—Stephens v. Sherrod, 6 Tex. 
294, 55 AmD 776. 

W. Va.—Davis v. Demming, 12 W. 
Va... 246. 

Eng.—In re Bircham, [1895] 2 Ch. 
786; Goodman v. Grierson, 2 Ball & 
B. 278, 18 ERC 6. 


69. See infra 88 223. 224, 

70. Ill.—Harris v. Mills, 28 Ill. 
44, 81 AmD 259. 

Ind.—O’Haver v: Shidler, 26 Ind. 


278. 

Iowa.—Brown v. Cascaden, 43 Iowa 
103. 

Or.—The Home v. Selling, 91 Or. 


428, 179 P,.261,.-265, .21 ALR-403 
[quot Cyc]. 

Tenn.—Couger v. Lancaster, 6 
Yerg. 477. 

Va.—Newby v. Forsyth, 3 Gratt. 
(44 Va.) 308. 

Wash.—Frank v. Pickle, 2 Wash. 
T. 55, 3-P 584. 

Ont.—Hamilton Provident Loan, 


etc.,.Co. v. Smith, 17 Ont. 1; Neveren 
v. Wright, 39 Ont. L. 397, 12 OntWN 
151, 36 DomLR 734 [dism app 11 
OntWN 409]. 

{a] Effect of covenant upon limi- 
tation of actions.—(1) Where a cove- 
nant to pay the debt is incorporated 
in the mortgage,. which is under seal, 
but the debt to secure which it was 
given is not evidenced by a sealed 
instrument, a bar to the recovery of 
the debt, 
a bar to a sealed instrument, cannot 
affect the remedy on the covenant in 
the mortgage. If the statutory pe- 
riod necessary to bar an unsealed in- 


| strument is of shorter duration than 


in the case of a sealed instrument, a 
mortgage containing such a _ cove- 
nant, given to secure the payment of 
a debt evidenced by an unsealed note, 
will be governed by the longer period. 
Harris v. Mills, 28 Ill. 44, 81 AmD 
259... (2) Limitations generally see 


if of a shorter period than |]. 


Actions on indebtedness see infra 
§§ 644-653. - 

71. U. S.—Pioneer Gold Min. Co, 
v. Baker, 23 Fed. 258, 10 Sawy. 539. 

Cal.—Shafer vy. Bear River, etc., 
Water, etc., Co., 4 Cal. 294, 

Ill. — Hoag Vv. Starr 69 Hse 3623 
is oe v. Stewart, 6 Blackf. 

Kan.—Halderman vy. Woodward,. 22 
Kan. 734 

Md.—Barrell v. Glover, 2 Gill 171. 

Mass.—Hills v. Eliot, 12 Mass. 26, 
7 AmD 26. 

Minn.—Van Brunt y. 
Minn. 232. 

N. Y.—Spencer v. Spencer; .95 N. Y. 
353; Gaylord v. Knapp, 15 Hun 87; 
Weed v. Covill, 14 Barb. 242; Cole- 
beet v. Van Rensselaer, 44 HowPr 

Pa.—Baum. v. Tonkin, 110 Pa. 569, 
l_A‘’535; “Fidelity Ins. 7 ,etce,,, Gouave 
Miller, 89 Pa.. 26; Scott -v. Fields, 7 
Watts 360; Nace’s Est., 52 Pa. Super. 


Mismer, 8 


607. 
Eng.—Lloyd v. Thursby, 9 Mod, 
463, 88 Reprint 575. 
ont .—McKay. v. Howard, 6 Ont 
72. Tonkin v. Baum, 114 Pa. 414, 


7 A 185; Baum vy, Tonkin, 110 Pa. 569, 
1A) 535. 

[a] For example, the grantor of 
land who has parted with the title 
without receiving the purchase 
money may still recover in a personal 
action upon establishing a promise, 
either oral or written, of the grantee 
to be personally bound. Nace’s Est., 
52 Pa. Super. 607. 
net Van Brunt v. Mismer, 8 Minn. 

74 Generally see Covenants §83$ 
38-51, 60-64, 101-168; Deeds § 74, 

75. Lockwood y. Sturdevant, 6 
Conn. 373; Rinehardt v. Reifers, 158 
Ind. 675, 64 NE 459; Blanchard v. 
Haseltine, 79. Mo. A. sits Weed v. 
Covill,.14 Barb. (N., Y.) 2 

76. Slater Trust Co. a aandouee 
Macon Coal Co., 166 Fed. 171. 

77. Todd -v. Johnson, 51 Iowa 192, 
1 NW 498. 

[a] Reason for rule.—A breach of 
the covenant would only have the 
effect of enabling the mortgagee or © 
one holding under him to recover 
what is actually due on the mort- 
gage, which could be more readily 
obtained by a suit on the personal 
obligation accompanying the mort- 
gage, or upon the covenant for, pays 


‘Por ‘ater cases, developments and. changes in the law see cumulative Annotations, Same title, page and note number, 


a 


§§ 225-228] 


no title whatever, at the time of the execution of 
the mortgage, the usual covenants of warranty oper- 
ate by way of estoppel, so that a good title subse- 
quently acquired will inure to the benefit of the 
mortgagee.** Where the granting clauses, the 
habendum, and the covenant of full warranty in a 
mortgage are unconditional, an exception in the 
covenant of freedom from encumbrances does not 
limit the effect of the prior unconditional grant.’® 

A covenant of seizin and special warranty will 
prevent the mortgagor from setting up a prior and 
paramount equitable title in himself.®° 

A covenant for further assurance may compel the 
mortgagor to supply defects in the mortgage,*! and 
in case of the bankruptey of a tenant in tail who 
has mortgaged his interest in the property to which 
he was entitled in tail his assigns are bound by the 
covenant.°? 

[§ 226] 3. Covenant as to Buildings.** A cove- 
nant in a mortgage providing that no buildings 
should be erected thereafter on the granted prem- 
ises more than two stories high, that this cove- 
nant should run with the land, for the benefit of 
the adjoining grantee, and that upon payment the 
deed should be void, with the exception of this 
and other like covenants is intended by the parties 
to the mortgage to be in force after its discharge.** 

[§ 227] E. Recitals and Conditions*°—1. Recitals. 
The recitals of a mortgage afford presumptive evi- 
dence of the truth of the facts recited,®® and also 
may operate by way of estoppel,** but are open 
to explanation or contradiction by parol.** The fact 
that a mortgage does not accurately describe the 
consideration, or give any information as to the 
dates of the notes secured, or, except by implica- 
tion, state to whom they were delivered, does not 


ment. Todd v. Johnson, 51 Iowa 192, 
195, 1 NW 498 [quot 1 Jones, Mortg. 
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83. Building restrictions in deeds! was the 
generally see Deeds §§ 448-469. Us. 
84 Brown v. O’Brien, 


[41 .C. J] 395 
invalidate the mortgage.®® 

Collateral note. The fact that the mortgage re- 
cites that the note, which was indorsed by a debtor 
who did not join in the mortgage was collateral to 
the mortgage does not affect its negotiability® or: 
change the essential character of the instruments,” 
as the mortgage is the incident notwithstanding’ 
the recital.% ; 

[§ 228] 2. Condition and Defeasance. The con- 
dition of a mortgage is the statement in it of the’ 


terms on which it is to become inoperative or be 


defeated, that is, the recital of the payment, per- 
formance, or other act on the part ot the mort- 
gagor, which the mortgage is intended to secure, 
and which, when duly made or performed, will en- 
title him to release or satisfaction of the mort- 
gage;°* and it is not essential that the condition’ 
should be so completely certain as to exclude the 
necessity of resorting to extraneous inquiry.®* The’ 
defeasance clause in a common-law mortgage is that’ 
which provides that, upon payment of the debt se- 
cured or performance of the other conditions, the’ 
instrument shall become void and of no effect, or, 
that the estate thereby granted shall cease and de- 
termine, or shall revest in the mortgagor. The’ 
defeasance may be inserted in the mortgage itself 
or be by a separate instrument,®” or even, in equity, 
by parol.® Failure to insert such a clause will noti 
invalidate the mortgage.°® If incorporated in the. 
mortgage, the language of the defeasance isnot 
deemed very important, in the sense that it must 
follow any established form of words; it is enough: 
if the clause plainly shows the intention of the 
parties to terminate the estate of the mortgagee, 
upon performance of the conditions, and reinvest 
the mortgagor with the full legal title? But the 
fact. Shepherd v. May, 115) 


505,,.6 .S€t.119,,, 29.) Ti. ed 


168 Mass, | 456. 


§ es 8 See infra § 395. 484, 47 NE 195. [d] Place of residence.—A mort- 
79. Martin v. Smith, 102 Me. 27, 85. In deed generally see Deeds|gagee is not estopped by an inci- 
65 A 257. §§ 58, 220-223. dental recital of his place of resi- 
80. McManness v. Paxson, 37 Fed. 86. U. S.—Shepherd v. May, 115]|dence to show what was his actual: 
296. U.S. 505, 6 SCt 119, 29 .L. ed. 456: place of residence at the. time the 


81. New York Trust Co. v. Univer- 
sal Talking Mach. Co., 90 App. Div. 
207, 86 NYS 60; Burgh v. Francis, 3 
Swanst. 536 note. See Davis v. Tolle- 
mache, 2 Jur. N. S. 1181, (where it is 
said that, unless there are words in 
a conveyance to show that it was 
intended that the covenant for fur- 
ther assurance should extend to en- 
larging the estate conveyed, and to 
barring an interest in other persons 
than the grantor, the court will not 
resort to its extraordinary jurisdic- 
tion for specific performance, to com- 
pel the grantor to execute an assur- 
ance of a kind that was not contem- 
plated when the grant was made). 

[a] Allegations held insufficient 
to justify relief—New York Trust 
Co. v. Universal Talking Mach. Co., 
90 App. Div. 207, 86 NYS 60. 

[b] In Alberta, under a covenant 
in a mortgage under the Land Titles 
Act that the mortgagor, upon default, 
“will execute such further assur- 
ances of the land as may be requi- 
site,’ the mortgagee is not entitled 
upon default by the mortgagor to an 
order directing the mortgagor to exe- 
cute a transfer of the mortgaged 
land or to a vesting order. The ex- 
tended covenant for further assur- 
ances (§ 70), if applicable to a mort- 
gage under the act, can be so by 
analogy only, and the meaning there- 
of would seem to be that after de- 
fault the mortgagor will do any act 
or execute any instrument necessary 
to perfect the security and support 
the mortgage. Ritchie v. Edmonton 
Milling. Co., [1918] 1 WestWkly 537. 

82. Pye v. Daubuz, 3 Bro. Ch. 595, 
29 Reprint 719. 


Ky.—Watts v. Parks, 78 SW 1125, 
25 KyL 1908. 

Nebr.—Morris y. Linton, 61 Nebr. 
537, 85 NW 565. 

Oh.—Hatry v. Painesville, ete. R. 
aon: 1. Oh, .Cir., Ct... 426, 1-Oh., Cir, Dec 


S. D.—Thompson v. Hart, 40 S.D. 
288, 167 NW 161. 

Wis.—Rowell v. Williams, 54 Wis. 
636, 12 NW 86. 

87. See Estoppel § 82; and cases 
supra note 86. 

{a] Authority to execute mort- 
gage.—In case of a mortgage given 
by a corporation, the mortgagee is 
not estopped to show that the au- 
thority to execute the mortgage was 
greater thar that erroneously recited 
in the mortgage. Hatry v. Paines- 
ville, ete.,JRAiCownd) Ohy.Cir, Cts, 426, 
L Oh sCir, Dec. 238. 

[b] | Consideration.—(1) A claim, 
in a suit to foreclose a mortgage, 
that there was no consideration for 
it, cannot be sustained where the in- 
strument itself acknowledges that it 
was given for money actually loaned, 
and there is no evidence showing 
such recital to be untrue. Morris vy. 
Linton, 61 Nebr. 537, 85 NW _ 565. 
(2) A recital that the mortgage was 
given to secure the mortgagor’s note 
shows a consideration for the instru- 
ment, Rowell v. Williams, 54: Wis. 
636, 12 NW 86. 

[ec] Expectation that property 
would realize amount of debt.—A 
clause merely reciting the expecta- 
tion of the mortgagor that the mort- 
gaged property would realize the 
amount of the debt does not estop the 
mortgagee to show that the contrary 


mortgage was executed. Evans v., 
English, 10 SW 626, 10 KyL 742, / 
oe See eeres supra note 86. 

. n re Farmers’ Supply Co., 170; 
Fed. 502. i ne ‘ 
90. Catlin v. Henton, 9 Wis. 476. 

Catlin v. Henton, supra. 


92. Catlin v. Henton, supra. yp RE 
see Youngs v. Wilson, 27 N. Y. 

94. Youngs vy. Wilson, supra, 

95. See supra § 68. 

96. See supra §§ 71-78. 

97. See supra §§ 79-84. ‘ 

98. See supra’ §§ 118-121. To. 


same effect McMillan v. Bissell, 63: 
Mich. 66, 29 NW 787; - Jeffery v. 
Hursh, 58 Mich. 246, 25 NW 176, 27) 
NW 7. 

99. Heburn v. Reynolds, 73 Misc. 
73, 182 NYS 460. 

1. Burnett v. Wright, 1385 N. Y, 
543, 32 NE 253; Hurd v. Robinson, 
11 Oh. St. 232; Perkins v. Dibble, 10 
Oh, 433, 36 AmD 97; Pearce vy. Wil- 


oe 111 Pa. 14, 2 A 99, 56 AmR, 
[a] Defeasance rejected for un-- 


certainty.—A recital in a power of. 
sale contained in a mortgage that the. 
instrument is intended as security. 
for_a debt due from the grantor is 
sufficient to show it to have been in 
fact a, mortgage, althotgh the de- 
feasance clause is entirely rejected: 
for uncertainty. Thus the mortgage. 


‘is not rendered void or unenforceable 


by the fact that the defeasance: 
clause leaves blank the amount of 
the debt secured, for parol evidence 
is admissible to supply the defect. 
Burnett vy. Wright, 135 N. Y. 543, 32 
NE 2538. 


396 [41 GC. Ji] 


defeasance clause is of importanee in the construc- 
tion of the instrument, when there is any doubt or 
ambiguity as to its meaning; for this is consid- 
ered as the part which furnishes the plainest indi- 
eation of the intention of the parties.” 

[§ 229] 3. Specifications as to Time of Payment 
In the absence of a 
statute requiring it,? a mortgage need not specify 
the time of payment of the debt or performance of 
other conditions therein;* and if no time is fixed 
in the mortgage the law will supply the omitted 
element and prescribe that performance take place 
within a reasonable time® after demand.°® 
the mortgage invalidated by the fact that the time 
when the debt is to become due is left vague, and 
indefinite, or that it is expressed to be payable on 
the happening of a certain contingency, but at 
On the other hand, 
the mortgage fixes a definite time for the payment 
it may be controlled in this 


or Performance of Condition. 


no specified time.? 


of the debt secured, 


2. Chambers v. Prewitt, 
615, 50 NE 145. 

Construction of mortgages gener- 
ally see infra §§ 333-338. 

3. See statutory provisions; 
case infra this note. 

[a] Statute requiring mortgage to 
show when due.—Caraway v. Sly, 
222 Ill.. 203, 78 NE 588. 

4 U. S.—Wright v. Shumway, 30 
F. Cas. No. 18,093, 1 Biss. 23. 
fa acelin v. Duval, 22 Ark. 

Ind.—Brown v. Brown, 103 Ind. 23, 
2 NE 2338. 


ANP Aiea i 


and 


Md.—Pickett v. Wadlow, 94 Md. 
564, 51 A 422. 
Mich.—Eaton v. ‘Truesdail, 40 


Mich. 1. 

N. Y.—Martin v. Stoddard, 127 N. 
Y. 61, 27 NE 285; Sullivan v. Corn 
Exch. Bank, 154 App. Divin 292, Lao 
NYS 97. 

Oh.—Union Cent. L. Ins. 
Curtis, 35 Oh."St.'343. 

Pa.—Saving Fund vy. Henneberg, 2 
LegRec 150. 

S. D.—Krug v. Kautz, 21 S. D. 461, 
113 NW 623. 

Va.—Tugegle v. Berkeley, 101 Va. 
83, 48 SE 199. 

Wash.—Church Erection Fund Bd. 
v. Seattle First Presb. Church, 19 
Wash-'455. 53. P6715 

Eng.—Balfe v. Lord, 1 C. & L. 519, 
18 ERC 481. 

N. S—Higgins v. 
Russ. Eq. Cas. 441. 

5 U. S.—Wright v. Shumway, 30 
F, Cas. No. 18,093, 1 Biss. 23. 


Cow ie 


McLachlan, 


hte Carnal v. Duval, 22 Ark, 

ind.—Peoria First Nat. Bank v. 
Farmers’, etc. Nat. Bank, 84 NE 
1077; Brown v. Brown, 103 Ind. 23, 
2 NE 233. 

Md.—Pickett v. Wadlow, 94 Md. 
564, 51 A 423. 

Va.—Tuggle v. Berkeley, 101 Va. 


83, 43 SE 199. 

Eing.—Balfe v. Lord, 1 C. & L. 519, 
18 ERC 481. 

N. S.—Higgins v. McLachlan, Russ. 
Eq. Cas. 441. 

6 Sullivan v. Corn Exch. Bank, 
154 App.’ Div. 292, 139 NYS 97; Sav- 


ing Fund y. Henneberg, 2 LegRec 
(Pa.) 150. 
[a] Due on demand.—Where a 


mortgage does not specify when it is 
payable, it is due on demand, and a 
scire facias to foreclose may be is- 
sued a year and a day afterward. 
Saving Fund v. Henneberg, 2 LegRec 
(Pa.) 150. 

7 j\|Eetrow v. Merriwether, ‘53 Ill. 
275; Delano v. Smith, 142 Mass. 490, 
8 NE 644; Belmont County Branen 
of State Bank v. Price, 8 Oh. St. 299; 
Presbyterian Church DPrection Fund 
v. Seattle First Presb. Church, 19 
Wash, 455, 53 P 671. 
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debt.® 


Nor is 


eral. 


although 


[a] Thus a stipulation that a loan 
shall not be called in so long as in | 
terest is punctually paid, and so long | 
as the value of the mortgage is 
double the amount of indebtedness, 
and that the mortgage shall not be 
foreclosed until after written notice 
stating when performance will be 
necessary, is a valid one. Belmont 
County Branch of State Bank vy. 
Price, 8 Oh. St. 299. 

8. Rees v. Logsdon, 68 Md. 98, 11 
A 708; Moore v. Blanchette, 14 
Montg. Co. (Pa.) 35. But see Pitts- 
burgh Plate Glass Co. v. Millville 
Impr. Co., 59. N. J. Eq. 527, 46 A 211 
[aff (61 SN. Yds Bia. 672; ~ 4 SA 11329 
(holding that a mortgage had no 
such relation to a preéxisting con- 
tract as to postpone the time of pay- 
ment). 

[a] For example, where a mort- 
gage reciting a money indebtedness, 
payable at a definite time, was in fact 
given to secure payment for property 
purchased under a preéxisting 
agreement which allowed payment to 
be made in material, and was silent 
as to time, and both parties after- 
ward continued to act under the 
terms of the agreement, and not un- 
der those of the mortgage, as be- 
tween the parties, the mortgage was 
merely collateral security, and the 
agreement was not merged. Rees 
v. Logsdon, 68 Md. 93, 11 A ‘708. 

[b] lection as to time of pay- 
ment.—An agreement for the sale of 
real estate contained a _ stipulation 
that a certain amount should be paid 
to bind the bargain, another amount 
when the deed was made, ‘‘and the 
balance to be paid as the purchaser 
chooses.” The purchaser gave a 
purchase-money mortgage, payable in 
one year. Ina suit on the mortgage, 
defendant’s affidavit alleged that, 
through mistake of the scrivener or 
fraud of the mortgagee, the mort- 
gage was written payable in one 
year, instead of at the purchaser’s 
option, as provided in the contract. 
It was held that the words, “payable 
as the purchaser chooses,’ meant at 
a time and in a manner to be desig- 
nated by the purchaser when the 
transaction was concluded, and. that 
the execution of the mortgage pay- 
able in one year was an election by 
the purchaser of the time and man- 
ner in which the amount was to be 
paid. Moore v. Blanchette, 14 Mortg, 
Com (Ean, 80. 

9. Winchell v. Coney, 54 Conn. 24, 
5 A 354. 

10. Foreclosure by: 

Action see infra XXIII. 
Entry and writ of entry see infra 

XX, 

Exercise of power of Sale see infra 

XXII. 

11. U. S—Ray v. Tatum, 72 Fed. 


mortgage on default of the payment of interest. 

[§ 231] F. Description of Parties‘‘—1. In Gen- 
The parties to a mortgage should be de- 
seribed in such a manner that their identity may be 
ascertained and established,'® but the. description 
is sufficiently certain if the identity can be worked 
out through the application of the maxim, Id certum 
est quod certum reddi potest,!® and parol evidence 
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respect by a preéxisting agreement of the parties 
concerning the conditions of payment of the same 
When the mortgage otherwise describes the 
consideration fully and fairly, but does not state 
when the interest on the notes which it secures is 
payable, this is to be regarded as a mere omission, 
and does not amount to a false description.® 

[§ 230] 4. Provisions for Foreclosure.’° 
not necessary that a mortgage should provide for 
its foreclosure,'! for an absolute deed intended as 
security may be foreclosed as a mortgage.’” 
need there be a provision for foreclosure of the 


It is 


Nor 


£13 


112, 18 CCA 464, 

Cal.—Yoakam vy. White, 97 Cal. 286, 
32 Ee Zee, 

Nebr.—Morrow v. Jones, 41 Nebr. 
867, 60 NW 369. 

N. J.—McFadden v. Mays’ Landing, 
etc., R. Co., 49 N. J. Eq. 176, 22 A 932. 

N. Y.—Heburn v. Reynolds, 73 
Misc. 73, 132 NYS 460. 

Wis.—Scheibe v. Kennedy, 64 Wis. 
564, 25 NW 646. 

12. Ray v. Tatum, 72 Fed. 112, 18 
CCA 464; Morrow v. Jones, 41 Nebr. 
867, 60 NW 369. 

Absolute deed intended as security 
see supra §§ 64-153. 

13. Yoakum v. White, 97 Cal. 286, 
32 P 238; McFadden v. ‘Mays’ Land- 
Ine ec. R. Co; 49. NooS Hg. £76; "22 
A 932; Ackerson v. Lodi Branch R. 
Co. BL ENS Dds. 423. Heburn pve 
Reynolds, 73 Misc. 73, 132 NYS 460; 
Scheibe v. Kennedy, 64 Wis. 564, 25 
NW 646. But see Brodribb v. Tib- 
betts, 58 Cal. 6 (holding that, in the 
absence of such an agreement, the 
mortgage could not be foreclosed 
until the indebtedness became due). 

14. Cross references: 
Construction and operation as to par- 

ties see infra §§ 406-411. 
Description of parties to deeds gen- 

erally see Deeds §§ 54-57. 

Who may be parties to mortgages 

see supra §§ 166-195. 

15. Richey v. Sinclair, 167 Ill. 184, 
47 NE 364; Scanlan v. Grimmer, 71 
Minn. 351, 74 NW 146, 70 AmSR 326; 
Menage vy. Burke, 43 Minn. 211, 45 
NW 155, 19 AmSR 235; Chauncey v. 
Arnold, 24 N. Y. 330; Pennsylvania 
Co. for Ins. on Lives, ete. v. Dovey, 


64 Pa. 260. See also cases infra this 
section. 
16. Ala.—Madden v. Floyd, 69 Ala. 


221, 

Colo.—Healey v. Zobel, 45 Colo. 
2914, 101) P56: 

Conn.—Hill v. Banks, 61 Conn. 25, 
23 A T12: 
Geis aa v. Spratt, 20 Fla. 

Ida.—Hadley v. Clark, 8 Ida. 497, 69 
P 319 (recognizing rule). 

Il1.—Richey v. Sinclair, 167 Ill. 184, 
47 NE 364. 

Kan.—Chicago Lumber Co, v. Ash- 
worth, 26 Kan. 212. 

Ky.—Main v. Ray, 57 SW. 7, 22 
KyL 250. 

La.—Swan v. Vogel, 31 La. 38. 

Md.—Bernstein vy. Hobleman, 170 
Mad. 29, 16 A 374. 

Mass.—Shaw v. Loud, 12 Mass. 447. 

Minn.—Scanlan v. Grimmer, 71 
Minn. 351, 74 NW 146, 70 AmSR 326. 

Miss.—Schumpert v. Dillard, 55 
Miss. 348. 

Mo.—Stark v. Kirkley, 129 Mo. A. 
353, 108 SW 625. 


Wis. City Bank v. McClellan, 21 
Wis. 112 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


“§ 231] 


is admissible for the purposes of identification.” 
The granting clause of the mortgage does not alone 
furnish the means of identifying the parties liable.1® 
Omitting names in body of instrument. While 
the general rule seems to be that the mere signing 
and acknowledging a mortgage is not sufficient to 
make it “operative unless the name of the mort- 
gagor appears in, or can otherwise be ascertained 
from, the body of the instrument,'® it has been held 
that it is not necessary that the name of a married 
woman appear in the granting clause of a mortgage 
to bar her inchoate right to: homestead and dower 
so long as the mortgage contains apt words waly- 
ing her right,2° that where, in a mortgage by a 
husband and wife, the husband’s name appeared 
only as a signer, but its execution was duly ac- 
knowledged by him, the mortgage was as valid as 
though his name appeared wherever the wife’s name 
appeared,”? and also that, where no names of grant- 
ors appear at all in the body of the instrument, 
as where the mortgagors are described simply as 
the ‘‘undersigned’’ or the ‘‘subscribers,’’ and the 
real mortgagors all sign, seal, and acknowledge the 
conveyance, it is a sufficient execution, and the 
mortgage is binding on those who sign.??, The omis- 
sion of the name of the mortgagee from the grant- 
ing clause will not invalidate the mortgage if the 
party intended as mortgagee is plainly identified 
by other parts of the instrument, as by. being ex- 
plicitly named in the recital of the indebtedness or 
in the habendum elause.?? But if the instrument 
is entirely blank in this respect, that is, if no per- 
Ont.—McDonald v. Clarke, 30 U. C. 
Q. B. 307. 
Heirs.—A mortgage made to 
the heirs at law of a deceased person 


is good. Shaw v. Loud, 12 Mass. 447. 
[b] Trustees of society.—A mort- 


signatures. 


don v. Carter, 
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Mississippi Agricultural 
Bank v. Rice, 4 How. (U. S.) 
L. ed. 949; Davidson v. Alabama Iron, 
etc., Co., 109 Ala. 383, 19 S 390; Shel- 
90 Ala. 380, 8 S 63; 
Harrison v. Simons, 55 Ala. 510; Pea- 
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son is named as mortgagee in any part of it, it is 
null and void, and incapable of foreclosure, at least 
so long as the blank remains unfilled.?* 

Mortgage taken in name of third person. Where 
there is a consideration between the debtor and 
the ereditor, a note and mortgage securing it may- 
be taken in the name of a consenting third per- 
son,*° although the consideration did not move from 
him.?° A mortgage intended to secure a debt due 
to a corporation is not invalidated because the man- 
ager of the corporation, instead of the corporation 
itself, is named as the grantee.’ 

Clerical errors.2* The transposition of names, 
and other clerical errors, will not necessarily invali- 
date the mortgage.”® 

Parties to trust deeds.°° In case of a deed of 
trust in the nature of a mortgage, if the trustee 
is properly named, an uncertainty or indefiniteness 
in the description of the party to be secured, or 
even the entire omission of his name, will not in- 
validate the instrument.* A trust deed to a desig- 
nated trustee ‘‘or his successors in trust’’ is not 
uncertain, since the word ‘‘or’’ will be construed 
as ‘‘and’’ in order to effectuate the intention of 
the parties. Where the deed contains a provision 
for the substitution of trustees, the fact that the 
granting clause runs to the trustee or his succes- 
sors in trust will not render it void for uncer- 
tainty.*® Failure to designate the trustee will not 
vitiate the deed in equity if it is otherwise com- 
plete;** and it is competent for the parties, instead 
of naming a trustee in the deed itself, to insert a 


Perley v. Woodbury, 76 N. H. 23, 78 
225, 11) A 1073. > 

{a] Tlustrations.—(1) The inser- 
tion in a mortgage of the names of 
the grantors in the habendum, and 
as covenantee in the covenants, is a 


gage to trustees in which the grant- 
ees were described as trustees of a 
religious society has been held good 
without naming the trustees. Law- 
pence v. Fletcher, 8 Metc. (Mass.) 

[c] A trust deed to the “public 
trustee” is not invalid for failing to 
name him, where the mortgagor lived, 
the land was located, and the deed 
required publication of notice and the 
sale to take place, in the same coun- 
ty, and the deed refers to the act of 
1894 (L. [1894] p 50 ¢ 6), providing 
for a public trustee in each county, 
thus designating the public trustee 
of the particular county. Healy v. 
Zobel, 45 Colo. 294, 101 P 56. 

i7;. Hill-y. Banks; 61. Conn: 725,-23 
A 712; Shaw v. Loud, 12 Mass. 447; 
Stark v. Kirkley, 129 Mo. A. 353, 108 
SW 625; Harlan County v. Whitney, 
ee pea 105, 90 NW 993, 101 AmSR 
610. 

Parol evidence to identify parties 
to written instruments generally see 
Evidence § 1658. 


a Main v. Ray, 57 SW 7, 22 Kyl 
19. p Sie S.— Agricultural Bank vy. 


Rice, 4 How. 225, 11 L. ed. 949. 

Ala.—Frederick v. Wilcox, 119 Ala. 
355, 24 S 582, 72 AmSR 925; Davidson 
v. Alabama Iron, etc., Co., 109 Ala. 
383, 19 S 390; Sheldon.v. Carter, 90 
Ala. 380, 8 S 63. 

Me.—Peabody v. Hewett, 52 Me. 33, 
83 AmD 486. 

Pa.—Jamison v. Jamison, 3 Whart. 
(Pa.) 457, 31 AmD 536. 

Tenn.—Berrigan v, Fleming, 2 Lea 


[a] Mortgage signed by several 
intended mortgagors.—(1) Where a 
mortgage is signed by several per- 
sons, and the names of some of them 
are not set forth in the body of the 
instrument or granting clause, it is 
not the deed of those whose names 
are omitted from the corpus of the in- 
strument and appear only among the 


body v. Hewett, 52 Me. 33, 83 AmD 
486; Berrigan v. Fleming, 2 Lea 
(Tenn.) 271. (2) But all may be held 
liable if that intention and meaning 
can be gathered from the instrument 
considered aS a whole. Main v. Ray, 
57 SW 7, 22 Kyl 250 (where even the 
granting clause named only one of 
the persons who executed the instru- 


ment). 

20. Davis v. Jenkins, 93 Ky. 353, 
20 SW 2838, 14 KyL 342, 40 AmSR 
LON 

21. Hadley v. Clark, 8 Ida. 497, 
69 VPM 319. 

2a. Frederick v. Wilcox, 119 Ala. 


355, 24 S 582; Sheldon vy. Carter, 90 
Ala. 380, 8 S 63; Madden v. Floyd, 
69 Ala. 221; Withers v. Pugh, 91 Ky. 
522, 16 SW 277, 13 KyL 104. 

[a] The word “undersigned” in 
the mortgage was held sufficient to 
convey property. Frederick vy. Wil- 
cox, 119 Ala. 355,°24 S 582, 72 AmSR 
925. 

23. Simmons v. Spratt, 20 Fla. 
495; Richey v. Sinclair, 167 Ill. 184, 
47 NE 364; Menage v. Burke, 43 Minn. 
211, 45 NW 155, 19 AmSR 235; Wake- 


field v. Brown, 38 Minn. 361, 37 NW | 


788, 8 AmSR 671. 
24. Chauncey v. Arnold, 24 N. Y. 
330; Shirley v. Burch, 16 Or. 83, 18 P 


351, 8 AmSR wee » Pennsylvania Co. 
v. Dovey, 64 Pa. y 
[a] Sucha lati does not be- 


come effectual by its delivery to one 
who advances money upon the agree- 
ment that he shall hold it as security 
for his loan. Shirley v. Burch, 16 
Or. 83, 18 P 351, 8 AmMSR 273. 

Filling blanks see infra § 276. 

25. Newton Sav. Bank v. Hower- 
ton, 163 Iowa 677, 145 NW 292. 

26. Newton Sav. Bank v. Hower- 
ton, supra, 

27. Anglo-Californian Bank  v. 


Cerf, 147 Cal. 384, 81 P 1077. 

28. Effect of misnomer see infra 
§ 234, 

29. Beayer v. Slanker, 94 Ill. 175; 


rejected as 


clerical error, and the same will be 
surplusage. Perley v. 
Woodbury, 76 N. H. 23, 78 A-~ T0773. 
(2) Where the name of the mortgagee 
is by mistake written in the blank 
left for the name of the mortgagor, 
and the name of the mortgagor in 
that designed for the mortgagee, but 
the instrument is signed by the right 
party, and purports to secure a debt 
due from. the party signing to the 
other, and is acknaqwledged: by the 
signer, the mistake in the transposi- 
tion of the names being evident, the 
mortgage will not be’ invalidated 
thereby, and its record will be notice 
to subsequent purchasers from the 
mortgagor. Beaver v. Slanker, 94 
Tl. Sauer 

30. Who may be parties see supra 
§§ 173-195. 

31: Elgin First Nat. Bank v. Kil- 
bourne, 127 Till: 578, 20°NE 681,' 11 
AmSR 174; Sleeper v. Iselin, 62 Towa 
583, 17 NW 922; Harlan County v, 
Whitney, 65 Nebr. 105, 90 NW 993, 
101 AmSR 610; Charter Oak L. Ins. 
Co. vy. Gisborne, 5 Utah 319, 15 P 
253. And see supra § 195. 

[a] Ilustration.—Where the own- 
er of a butter and cheese factory, run 
on the “dividend plan,’ executed a 
deed of trust to secure the farmers 
and dairymen who were furnishing 
him milk, the description of the bene- 
ficiaries, as “sundry persons or pa- 
trons,’ without naming them, did not 
render the deed void for indefinite- 
ness, but it should be held to be for 
the security of any person who might 
become a patron of the factory. 
Elgin First Nat. Bank v. Schween, 
mae Ill. 573, 20 NE 681, 11 AmSR 
174 

$2. Empire Ranch, etc. Co. -v. 
Stratton, 22 Colo, A. 577, 126 P 1094. 


33. Empire Ranch, ete. ia COsne VA 
Stratton, supra. 
34. McQuie v. Peay, 58 Mo. 56; 


Dulaney v. Willis, 95 Va. 606, 29 SE 
324, 64 AmSR 815. 


elause authorizing the person interested in the sub- 
trust to appoint a trustee 


of the 
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sequent execution 

to make the sale. 
Indemnity mortgage. — 

demnify the indorser of 


tioned in the mortgage.** 
Curative statutes. The 
act, 


not properly 


939) 


[§ 232] 2. Married Women.** 


the other grantor.** 

because made out to 

Woman, in her maiden name.*? 
3S. Lang v. 106 Ala. 3893, 


Stansel, 


A mortgage given to in- 
notes, as well as to secure 
“payment of the notes, is not invalid because the 
mames of the holders of such notes are not men- 


legislature, by a curative 
may validate previous sales under power m 
mortgages wherein the donees of the power were 
designated by name;‘* and the fact 
that a suit is pending at the time of the enact- 
nent, to determine the validity of a sale, does = 
exclude such case from the operation of the act.* 

A wife joining in 
a morig cage is sufficiently named therein if her first 
mame is given and she is deseribed as the wife of 
And a mortgage is not invalid 
the mortgagee, a married 


| only 


MORTGAGES 


[§ 233] 3. Partnership. In the case of a mort- 
gage made to or by a partnership, it is the gen- 


erally accepted doctrine, at least in equity, that it 


is not necessary that the names of the individual 
partners should be separately set out, but it is suffi- 
cient if the mortgage runs in the firm name,** 
parol evidence being admissible to show who are 


the persons composing the firm.** 


title.#§ 


Oh.—Doda_ v. 
St. 171, 5 NE 866. 


Wis.—Germantown Farmers’ Mut. 


Ins. Co. v. Dhein, 57 Wis. 521, 15 NW 
$40. 
fa] Dtustrations—(1) A _ mort- 


gage is not invalidated by the fact 
that the mortgagor and his wife are 
described by christian name§ 
itials which do not belong to them, in 
the granting, defeasance, and testa- 
tum clauses, and in the certificate of 
acknowledgment, if they sign the 
morigage in their true and proper 
names. The mortgage is valid, not 
between the parties, but also 


jas against subsequent encumbrancers. 
| Dodd v. Bartholomew, 44 Oh. St. 171, 


ay S 318 

SS. Debdts or abilities secured see 
infra §$§ 354-361. 

S¥. Boyd v. Parker, 43 Ma. 18 

SS. See statutory prevEsions: "aa 
Magdiscan v. Werkingmen’s s Permanent | 
Blds.. ete. Assoc, 73 Md. 317, 20 A 
1QS8. 

SoS. Madigan Vv. Workingmen’s 
Permanent Bldg.. etc., Assoc., supra. 

46. Generally see Husband and 
Wife 36 C.J. p 478. 

1. Bégell v. Hagens, 53 Iowa 223, 
5 NW 136 (where the mortgagors 
Were named as “James Hagens and 
Margaret, wife of James Hagens,” 
and this description was held suffi- 
cient}. 

Lane y. Duchac, 73 Wis. 646, 


42. 
41 NW $62. 
43. Towa.—Citizens’ Nat. Bank v. 
Johnson, 73 Towa 230,.44 NW age 
4 


‘ Hobelman, 
Mad. 28, 1§ A 374 

Minn.—Menage v. Burke, 43 Minn. 
211, 45 NW 155, 19 AmSR 235; Foster 
v. Johnson, 39 Minn..378, 40 NW 255. 


See Gille v. Hunt, 35. Minn. 357, 29 
NW. 2; Tidd v. Rines, 26 Minn. 201, 
2 NW 487 (early cases considering 


enly the effect of the mortgage at 
law, an@ leaving untouched the ques- 
tion how it would operate in a court 


ef equity). 

N. C—Murray v. Blackledge, 71 N 
Cc 492. 

Or—Kelley.y. Bourne, 15 Or. 476, 
16 P 40. 

Wis—Sherry v. Gilmore, 58 Wis. 
324, 17 NW 232. 

Ene —Maugham v. Sharpe, 17 C. B. 


N_S. 443, 112 ECL 443, 144 Reprint 179. 

[a] hus a mortgage of real 
estate made to “Farnham & Lovejoy,” 
@ partnership, was held sufficient as 
a@& mortgage to Sumner W. Farnham 
and James A. Lovejoy, the individual 
members of the firm, and a fore- 
elosure by “Farnham & Lovejoy” 
under a power of sale contained in 
the mortgage was valid and effective. 
Menage wv. Burke, 43 Minn. 211, 45 
NW 155, 18 AmSR 235. 

{>] Im Arkansas a morigage to a 
partnership without giving the names 
ef the individual partners may be 
foreclosed in a court of equity, al- 
though it would not be enforceable 
at law for want of a sufficient desig- 
mation of the mortgagees. Carpenter 
v. Zarbuck, 74 Ark. 474, 86 SW 299. 

44 See cases supra note 43. 

Written _imstruments generally see 
Evidence § 165 
45. Hawaii—Chamberilain v. Bush, 

Hawaii 119 

328. 


lil—Fisher v. Milmine, 94 11. 
Ky. Gaddie v. Hodges, 5 KyL 241, 
12 Ky. Op. 235. 


La—Swan v. Vogel, 31 La. Ann. 38. 


iv 


5 NE 866. (2) A mortgage given to 


| two partners to secure a debt to the 
‘firm is not rendered inadmissible in 


| evidence, 


in an action of ejectment 
founded thereon, by a mistake of the 
scrivener in writing the first name of 
one of the mortgagees as “Edwin,” 
instead of “Edward,” it being other- 
wise correctly given in full. Fisher 
v. Milmine, 94 Ill. 328. 


[b] Mistake in surname of mort- 
ere ree v. Vogel, 31 La. Ann. 
38. 

fc] Misnomer of corporation. — 


Where a mortgage was made to the 
Germantown Farmers’ Mutual Insur- 
ance Company, but by mistake the 


name was_ written. “Germantown 
Farmers’ Mutual Fire Insurance 
Company,” it was held, upon a suit 


for foreclosure, that the discrepancy 
was too trifling to require a reform«- 
tion of the instrument, the error be- 
ing merely clerical and apparent at 
first sight, and there being no mis- 
take as to the identity of the mort- 


gagee. Germantown Farmers’ Mut. 
STs Co. v. Dhein, 57 Wis. 521, 15 NW 
40. 


46. Im deed generally see Deeds 
§§ 55 note 7, 56 notes 48, 49. 

47. Cal.—wWilson v. White, 84 Cal. 
239, 24 P.1i14 

Iowa.—Blackman v. Henderson, 116 
Iowa 578, 87 NW 655, 56 LRA 902. 

La.—Commercial Germania: Trust, 


etc., Bank -v,. White, 145 La. 54, 81 S 
753; Schepp v. Smith, 35 La. Ann. 1. 
N. ¥—David.y. Williamsburg City 


F. Ins. Ca., 83 N.Y. 265, 38 AmR 418. 
Or.—Shirley v. Burch, 16 Or. 83, 
18 P 351, 8 AmSR 273. 
Tenn.—Weihl v. Robertson, - 97 
Tenn. 458, 37 SW 274,.39 LRA 4238. 
[a] Rule applied.—A. mortgage on 
real-estate, executed by the owner 
thereof in the name of a: fictitious 
person, to whom such owner had 
made a fictitious conveyance, is valid 
as between the mortgagor and mort- 


gagee. Blackman y. Henderson, 116 
Iowa 578, 87 NW-655.. 
[b] It is immaterial by what name 


or. .in-" 


[§ 234] 4. Effect of Misnomer. 
occurs in the name of a party to a deed or mort- 
gage, apparent upon its face and susceptible of cor- 
rection by reference to the other contents of the 
instrument, so as to identify the party with cer- 
tainty, the misnomer does not affect the validity of 
the instrument.*® 

[§ 235] 5. Assumed and Fictitious Names.*® 
mortgage is not necessarily invalid because made 
in the name of a fictitious person as mortgagor,*? 
and a conveyance by way of mortgage to or by a 
real person under an assumed name will pass the 
Under this rule it is immaterial, 


Where an error 


A 


in the - 


Bartholomew, 44 Oh.|a person is called just so long as he 


is in existence, identified, and deliv- 
ery is made. Wilson v. White, 84 
Cal. 239, 24 P 114. 
48. Cal.—wWilson v. White, supra. 
Conn.—Bridgeport First Nat. Bank 
vy. National Grain Corp., 131 A 404. 
oa aieine v. Milmine, 76 Ill. 
453. . x 
Iowa.—Blackman v. Henderson, 116 
Iowa 578, 87 NW 655, 56 LRA 902 
(recognizing rule). But compare 
Fitchner v. Fidelity Mut. Fire Assoc., 
103 Iowa 276, 72 NW 530 (holding 
that the condition in a fire insurance 
policy, against .encumbrances, was 
not broken by the execution of a 
mortgage by the owner of the insured 
property to a fictitious person, for the 
purpose of protecting the mortgagor 
against misconduct of his partner, 
where it appeared that the mortgage 
had never been delivered). 
La.—Comnrercial Germania Trust, 


ete., Bank v. White, 145 La. 54, 81S 

753 (recognizing rule). 
Mass.—Bassett v. Daniels, 136 

Mass. 547 (recognizing rule). ; 
Minn.—Scanlan v. Grimmer, 71 


Minn. 351, 74 NW 146, 70 AmSR 326, 
Mo.—Thomas v. Wyatt, 31 Mo. 188, 
77 AmD 640; Windle v. Citizens’ Nat. 
Bank, 204 Mo. A. 606, 216 SW 1020. 
N. Y.—Gotthelf v. Shapiro, 136 App. 
Div. 1, 120 NYS 210. 

Tenn.—Weihl v. Robertson, 87 
Tenn. 458, 87 SW 274, 39 LRA 423 
(recognizing rule). 

“Tf there be no grantee, and the 
deed is to a mere fictitious name, it is 
obvious that it is a nullity. But if 
there be a person in existence, and 
Ydentified, and delivery is made tu 
him, it makes no difference by what 
name he is called. He may assume a 
name for the occasion, and a convey- 
ance to and by him under such name 

will pass the title.” Wilson v. White, 
84.Cal. 239, 242, 24 P 114. 

fa] As between mortgagee and 
mortgagor a fictitious name creates 
a valid lien on the property. Black- 
man v. Henderson, 116 Iowa 578, 87 
NW 655, 56 LRA 902; Weihl v. Rob- 
ertson, 97 Tenn. 458, 37 SW 274, 39 
LRA 423. 

{b] Nominal mortgagee.—A mort- 
gagor may make a mortgage in favor 
of ‘a nominal or straw. mortgagee, 
and himself negotiate the note se- 
cured by the mortgage. Commercial 
Germania Trust, etc., Bank v. White, 
145 La. 54, 81S 153; Schepp v. Smith, 
35°’ La, ‘Ann. au 

[ec] In absence of fraud a mort- 
gage is not void as to subsequent 
claimants by reason of the fact that 
the mortgagee named is not the real 
creditor of the mortgagor. Bridgeport 
First Nat. Bank v. National Grain 
Corporation, (Conn.) 131 A 404. 


Por later cases, developments and changes in the law see cumulative Annotations, same title; page and note AuMber.” 
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absence of any fraudulent or criminal purpose, that 
the mortgagors were induced to believe that they 
were dealing with a person bearing the assumed 
mame and would not have entered 
transaction with the real mortgagee.*® 
gage executed to a merely fictitious person, having 
no real existence, or to the mortgagee under a name 
which is not his own and which he has never as- 
sumed or authorized to be used as his name, is of 


no effect whatever.®° 


[§ 236] G. Description of Property®!—1. Neces- 
sity. A mortgage, to be effective, must contain 
some deseription of the land intended to be coy- 
If, at the time the instrument is signed, 
it is blank as to the description of the property 
there is no valid mortgage,°? at least where the 
blank is not subsequently filled.5+ 


ered.®? 


49. Scanlan v. Grimmer, 71 Minn. 
351, 74 NW 146, 70 AmSR 326. 

Cal.—Wilson vy. White, 84 Cal. 

239, “94 Peis bart Vv. Schroeder, 32 


Cal. 609. 

Ind.—Harriman v. Southam, 16 
Ind. 190. 

Mo.—Douthitt v. Stinson, 63 Mo. 
268. 

N. Y¥.—David v. Williamsburg City 


FF. Ins: Co!, 83° N.7Y.'256,°38"'AmR’418. 
Oh.—Houston vy. Hettinger, 23 Oh 
NPNS 405. 
Or.—Shirley v. Burch, 16 Or. 83, 18 
P 351, 8 AmSR 273: 


Ont.—Burton v.. Dougall, 30 Ont. 
543. 
[a] A conveyance to a “supposed” 


corporation acting under color of au- 
thority. is invalid, Harriman  v. 
Southam, 16 Ind. 190; Douthitt v. 
Stinson, 63 Mo. 268. : 

{[b] Unauthorized use of name of 
real person.—Where the _ evidence 
shows that there was such a person 
as was named in a note as payee, 
and in’'a mortgage as mortgagee, but 
that such person was entirely ig- 
norant of the transaction, and never 
ratified it, or claimed any interest in 
it, the payee and mortgagee are ficti- 
tious, although the person whose 


name is used had authorized the per-, 


son receiving the instruments and 

paying the consideration to lend 

money for him, which authority had 

been previously revoked. Shirley v. 

Burch, 16 Or. 88, 18 P 351, 8 AmSR 

273. 
[ec] ¢ 

is entirely ignorant of the transaction 

and never ratified the mortgage or 
claimed any interest in it, the payee 
and mortgagee are fictitious. Shirley 

v. Burch, 16 Or. 83, 18 P 351, 8 AmSR 

273. 

51. Cross references: 

Generally see Boundaries §§ 2-169; 
Deeds §§ 61-71. 

Construction as to property mort- 
gaged see infra §§ 391-405 

Filling blanks see infra § 276. 

In deed generally see Deeds §§ 61-71. 

Mortgageable interests in realty see 
supra §§ 154-165. 

Priorities as affected by. erroneous 
description see infra §§ 447, 462, 
505,..523: 

Reformation of description see Refor- 


mation of Instruments [34 Cyc, 
924]. 
52. Ga.—Fleming v. Georgia R. 


Bank, 120 Ga. 1023, 48 SE 420. 
. Ind. —Coquillard  v. 
Blackf. 24.. 
Iowa.—Des Moines Nat. 
Harding, 86 Iowa 153,.53 NW _ 99. 
-Ky.—Hutchinson v. Irvin, 1 Ky. Op. 
348. 


Philippine.—Mision de San Vicente 


de Paul Cong. v. Reyes, 19 Philippine 


524, 

_. Tex. —Cushing v. Riddel, (Civ. A.) 

255 SW 479. 

» And see cases infra’ § 237 et seq. 
53. Des Moines Nat. Bank vy. 

Harding, 86 Iowa «153, 53 NW_ 99; 


Harding v. Des Moines Nat. ss 81 


Iowa 499, 46 NW. 1071. 


Where a mortgagee or payee. 


Suydam, 8 
Bank vy. | 


MORTGAGES 


into such a 
But .a mort- 


be invalid.®7, 


[§ 237] 2. Sufficiency in General.*® 
be effective as a lien on land, and to be enforceable 
by foreclosure, a mortgage should contain a rea- 
sonably certain description of the premises intended 
to be covered by it.°® 
definite that the property cannot be identified, or if 
it calls for premises which have no existence or 
which cannot possibly be found, the mortgage will 
But the office of the description is 


[41 C.J.] 399 


In order to 


If the description is so in- 


not so much to identify the property conveyed as 


fied and applied 
ject.58 


54. Coquillard Vv. Suydam, 8 
Blackf. (Ind.) 24; Cushing v. Riddel, 
Cex Cives A) 255 SW 479. 

[a] Thus (1) where a mortgage 
contained a blank space in the place 
where the description of the property 
should have been inserted, but the 
mortgagor authorized a third person 
to fill up the blank with a description 
of certain lands, it was ‘held that this 
was not alone sufficient to. give the 
mortgagee a lien on such lands, the 
blank not being so filled. Coquillard 
v. Suydam, 8 Blackf. (Ind.) 24. (2) 
Where, in a suit to foreclose a trust 
deed, the evidence showed that it was 
the understanding of the parties to 
the deed that the mortgagor. would 
secure a description of the land and 
that the trustee might subsequently 
insert it, but that was not done, and 
in addition the deed did’ not indicate 
that the 
the indebtedness sought to be secured 


Where a 


indebtedness sued on was. 


by the deed, the trial court would not: 


have been justified 
foreclosure..,Cushing. v. Riddel, (Tex. 
Civ.. A.) 255: SW 479. 

Filling blanks generally see infra 


§ 276. 
Defective description as: affect- 
ing. priorities see infra §§ 447,.462, 
505, 523. 
56. Ark.—Bunch 
Ark. 241, 203 SW 584. 


v. Crowe, - 


in ordering’ a, 


134. 


Cal.—Scott v. Woodworth, 34 Cal.: 


A. 400, 167 P 543. 


Conn.—Brooks Bank, ete., Co. v. 


1 Dineen, 97 Conn. 536, 117A 551. 
Blakely First ' 


Ga.—Hightower v. 
Nat. Bank, 148 Ga. 148, 95 SE 993; 
Jay. v. Whelchel, 78 Ga. 786, 3. SE 
906; Frost v. ‘Allen, 57 Ga. 326; Jack- 
son v. Carswell, 34. Ga. 279. 

Ill.—Carter v. Barnes, 26 Ill. 454. 

Ind.— Godfrey v. White, 32. Ind. A, 
265 69 NE 688. 

Ky.—U. S. Cast Iron Pipe, ete., Co. 


v. Henry Vogt Mach. Co., 182 Ky. 473, ] , 


206 SW 806. 
La.—Metcalfe v. Green, 140 La. 950, 
74 S 261. 


Miss.—Levy v. Merchants’ Bank, 
etc:, Co. 124 Miss. 325, 86 S 807.: 


|} was. not ‘definite, 


| 988; Klein. v. 


to furnish the means of its identification; and al- 
though it is vague or indefinite, it will not render 
the mortgage inoperative, if it contains data from 
which a certain description can be made out, or if, 
by the aid of extraneous evidence, it can be ampli- 


with certainty to its intended sub- 
single tract is situated in two dif- 


Nat. Bank, 148 Ga. 148, 95 SE 993; 
Southern Cotton Oil Co. v. Wrights- 
ville Bank, 147 Ga. 442, 94 SE 553; 
Patterson v. Evans, 91 Ga. 799, 18 
SE 31. 
Ill.—Carter v. Barnes, 26 Ill. 454. - 
Ind.—Nolte v. Libbert, 34 Ind. 163. 
Miss.—Levy v. Merchants’ Bank, 


etc., Co., 124 Miss. 325, 86S 807. 
Mo.—Martin v. Kitchen, 195 Mo. 
477, 93 SW 780. ‘ 
Tex.—Cushing v. Riddel, (Civ. A.) 
255 SW 479, 
[a] When adjudged insufficient.— 


The court can adjudge the description 
in a mortgage insufficient asa matter 
of law only when it is too meager 
or uncertain to serve as: adequate 
means of. identification. Broach w. 
O’Neal, 94 Ga. 474, 20 SE 113. , 
[b]’ Descriptions held insufficient. 
—(1) A mortgage -déescribing the land 
as this residue of W. %, WV. Yay, 
Sec... 4, Tp. 2. N., Re 2E., containing 
seventy- eight acres, More or less, was 
too vague and indefinite to identify 
the land, and was void. Bunch v. 
Crowe, 134 Ark; 241, 203 SW. 584, 
(2) A mortgage on land was. void for 
vagueness and uncertainty of ‘de- 
scription where the number of acres 
but. was described 
as “forty-one acres of land; more or 
less, offi the northwest, corner: of” a 
lot designated. Hightower v.» Blakely 
First Nat. Bank, 148 Ga, 148, 95 SH 


993. 
58. U. S.—In re Corbitt,.248 Fed. 
Darnell, 239 Fed. 844, 
152 CCA 630. 


Ala.—Clarady vy. ages 174 eT. 
130, 56 S 720; Caston y. McCord, 130 
‘Ala. 318, 30 s 431. 

Ark.—Wells v. Moore, 163 Ark, 542, 
260 SW 411; McGehee v.. State, 39° 
Ark. 57, { ; 

Cal.—Mitchell v. Whitford, 49 Cal. 
A. 46,°192. P 457. 


-Conn.—Brooks Bank, ete., Co. v. 
| Dineen, 97 Conn. 536, 117 A 551. 
Ga.— Phillips Vv. Paul, 148 Ga. 104, 


Mo.—Edmonston v. Carter,-180 Mo.) 


515,.79 SW 459. 


foreclosure.—As against, the-.mort- 
gagor,. 
conveyed by a mortgage may be suf- 
ficient, to convey such realty, and yet 
may, if unaided: by proper averments 
in. the complaint, be insufficient to 
authorize a decree for foreclosure. 
Halstead v. Lake County, 56 Ind. 363. 

57. Ark.—Bunch vy, Crowe, 134 
Ark. 241, 203 SW 584. 


|) A. 400, 167 P 543. 


Conn.—Brooks. Bank, ete.,, Co. 
Dineen, 97 Conn. 536, 117 A 551. 
»Ga.—Hightower v. Blakely First 


Vv. 


Philippine.—Misi6n de San. Vi-, 
cente de Paul Cong. v. Reyes, 19 
Philippine 524. ’ 

a —Cushing v. Riddel, (Civ. A.) | 
255 SW 479. 

Ww. Va.—Holley y. Curry, 58 W. Va. 

' 70, 51 SE. 135, c 

‘Tal Sufficiency for purpose of 


the description of real estate! 


95 SE 969; Sexton v. Burruss, 146 Ga. 
685, 92 SE 217; Walden v. Walden, 
128 Ga. 126, 57 SE 323; Johnson v. 
McKay, 119 Ga. 196, 45 SE 992, 100 


| AmSR +166, 121 Ga. 763, 49 SE 757; 


Broach v. O’Neal, 94 Ga. 474, 20 SH 
113; Patterson v. Evans, 91 Ga. 799, 
18 SE; 31; Smith v.. Downing Co., 21 
Ga. A. 741, 95 SE 19. 
coreg 1 F —-Richey v. Sinclair, 167 Ill. 184, 
47 NE 364. é 

Ind.—Mettart v. Allen, 139 Pats 644 
39 NE 239; Collins v. Dresslar, 133 
Ind. 290, 32 NE 883; Works v. State, 
120 Ind. 119, 22 NE 127; Thompson v. 
Madison Bldg., etc., Assoc., 103 Ind, 
279, 2 NE.735; Leslie v.. Merrick, 99 
Ind. 180; Parker v. Teas, 79 Ind. 235; 
Rucker v. Steelman, 73 Ind..396; God- 
frey v..White, 32 Ind. A. 265, 69 NE 
688. 

Kan.—Doom v. Holmes, 9 Kan. A, 


| 520, 60 P 1096. 
Cal.—Scott v. Woodworth, 34 Cal. | 


|} 26 KyL 659; Watts v. Parks, 


Ky. —Fields v, Fish, 82 SW 376, 
78 SW 
1125, 25 KyL 1908; Albertson vy, 
Prewitt, 49 SW 196, 20 KyL 13809; 


Ashland Bldg., etc., Assoc. v. Jones, 


. 


400 [41 C.J.] 


ferent municipal districts, it is not necessary to 
describe separately, the parts lying in each of the 


districts.°9 


Insufficient description as to portion of land. 
Where a mortgage conveys three tracts of land, 
of which two are sufficiently described and the 
other insufficiently described, the mortgage is valid 
as ‘to the two tracts sufficiently described.®%° 

[§ 238] 8. General Words of Description. 
fact that the description of property in a mortgage 
is expressed only in broad general terms, instead 
of being specific, will not negessarily invalidate gee 
such a description may afford the means of positive 
identification, and that is all that is necessary.°? 


41 SW 487, 19 KyL 615; Starling v. 
Blair, 4 Bibb 288; Frazer v. Talia- 
ferro, 6 KyL 744, 138 Ky. Op. 395. 

La.—Smith v. Baham, 157 La. 524, 
102 S 657; Huber v. Jenning s-Hey- 
wood Oil Syndicate, Tdiaa: 747, 35S 
889; Kernan v. Baham, 45 La, Ann, 
799, 18 S 155; Roberts v. Bauer, 35 
La. Ann. 453; Thornhill v. Burthe, 
29 La. Ann. 639; Baker v. Dousiena 
Bank, 2 La. Ann. 371; Ells v. Sims, 2 
La. Ann. 251. 

Md.—Mahoney v. Mackubin, 52 Ma. | 
357. 

Mass.—Smith Charities v, Connolly, 
157 Mass. 272, 31 NE 1058. 

Mich.—Slater v. Breese, 36 Mich. 
77; Cooper v. Bigly, 13 Mich. 463. 

Minn.—Rochat v. Emmett, 35 Minn. 
420, 29 NW 147. i 

Mo.—Edmonston v. Carter,, 180 
Mo. 515, 79 SW 459; Scott v. Gordon, 
109 Mo. A. 695, 83 SW 550. 

Mont.—Vaughn v. Schmalsle, 10 
Mont. 186, 25 P 102,10 LRA_ 411. 

Nebr.—Carpenter Paper Co. v. Wil- 
cox, 50 Nebr. 659, 70 NW. 228. 

N. J.—Boon v. Pierpont, 28 N, J. 
ra 7; Lee v. Woodworth, 3 N. J. Eq, 


N, Y.—Peo. v. Storms, 97 N. Y. 364; 
Beattie v. Garrison, 204 App. Div. 335, 
198 NYS 71 [aff 236 N, Y. 574 mem, 
142 NE 289 mem]. 

N. C.—Ely v. Norman, 175 N. C. 
294, 95 SE 543; Strouse v. Cohen, 113 


N. C. 349, 18 SE 323; Edwards vy. 
Bowden, 99 N,-Cy (80;' 5: SH: 283; 46 
AmSR 487. 


Oh.—Dodd v. Groll, 19 Oh, Cir, et. 
748, 8 Oh. Cir. Dec. 334, 

Okl.—Varner-Collins Hardware. Co. 
v. New Milford Security Co., 49 Okl. 
613>- a3) P66 %. 

Tex.—Walker v. Gore, (Civ. A.) 257 
SW 322; Smith vy. Bittick, (Civ. A.) 
237 SW 331; DeGuerra v. DeGonzales, 


.(Civ. A.) 232 SW 896; Thorndale Mer- 


cantile Co. y. Continental Gin Co:, 
(Civ. A.) '217 SW 1059; 
Continental State Bank, (Civ. A.) 189 
Sw 311; Anderson v. Casey-Swasey 
Co., (Civ. A.) 120 SW 918 [rev: ‘on 
other grounds 103 Tex. 466, 129 SW 
349]; Turner v. Cochran, 30 Tex. Civ. 
A. 549, 70 SW 1024; Crow v. Kell- 
man, (Civ. A.) 70 SW 564; Rankin v. 
McCarthy, (Civ. A.) 37% SW 979. 

W. Va.—Holley v. Curry, 58 W. Va. 
70, 51 SH 135, 112 AmSR 944. 

‘Wis.—Teetshorn Vv. Hull, 30 Wis. 


162. 

Que.— Garant yv. Gagnon, 17 Que. 
Super. 145. 

{a] Descriptions held sufficient.— 
(1) “Hast half of the’ survey, “situ- 
ated about 14 miles southwest from 


Boston, in Bowie county.” Klein v. 
Darnell, 239 Fed. 844, 152 CCA 630. 
(2) “Fifty acres of land off of the 


south side of land lot No. 104 in the 
14th dist. of Lee County, Ga.” Phil- 
lips v. Paul, 148 Ga. 104, 95 SE 969. 
(3) Frontage of a certain number of 
feet and extending back a stated dis- 
tance, and which set out boundaries 
on each side, and further described 
the property as being the same which 
was conveyed to the mortgagor by 
deed of certain date, and recorded on 
a specified date. In re Corbitt, 248 


MORTGAGES 


The 
is mortgaged.*® 


Fed. 988.. (4) A mortgage of a cer- 
tain section, ‘less one and one-half 
acres in the northeast corner of the 
west half of southeast fourth of said 
section twenty-one,’ the exception, 
if anything, being void. Clarady v. 
Abraham, 174 Ala. 130, 56 S 720. 

Evidence to aid ambiguous descrip- 
tion see infra § 249. 


59. Solis v, Registrar, 19 Porto 
| Rico 984. 
60., Brooks, ;Bank,;s,etc.,,— Co, , Vv. 


Connally v.. 


Dineen, 97 Conn. 5386, 117 A 551. 

61. See cases infra note 62 et seq. 

“The generality of its language 
forms no objection to the validity of 
the mortgage.’ Wilson v. Boyce, 94 
U., S. 320, 325, 23 L, ed. 608. 

62. First Trust, ete., Bank v. Bit- 
ter Root Valley Irr. Co., 251 Fed. 320; 
Wells v. Moore, 163 Ark. 542, 260 SW 
411, 414 [quot Cyc]. And see cases 
infra note 638. 

63. U. S.—Wilson v, Boyce, 92 U. 
S. 320, 23 L. ed. 608. 

Ark.—Snyder v. Bridewell, 167 
Ark. 8, 267 SW 561. 

Ind.—Leslie v. Merrick, 99 Ind. 180. 

Ky.—Albertson v. Prewitt, 49 SW 
19165920 (Kyl 1309, 

La.—City Nat. Bank y. Barrow, 21 
La. Ann. 396. 

Mass.—Drew v. Carroll, 154 Mass. 
181, 28 NE 148; Fitzgerald v. Libby, 
142 Mass. 235, 7 NE 917. 

N. H.—Woodman vy, Lane, 7 N. H. 


241. 

N. Y.—Jackson v. De Lancey, 13 
Johns. 5387, 7 AmD 403. 

N. C.—Strouse v, Cohen, 113 N. C. 
349, 18 SE 323. 

Tex.—Shaw Vv, (Civ. A.) 
227 SW 520. 

Va.—Florance v. Morien, 98 Va, 26, 
34 SE 890. 

W. Va.—Holley v. Curry, on W. Va. 


70, 51 SE 135, 112 AmSR 94 
ne. —In re Kelcey, F899] 2 Ch. 


530. 

[a] Illustrations.—(1) ‘All my 
estate.” Wilson v. Boyce, 92 U. S. 
320, 325, 238 L. ed. 608. (2) ‘All my 
lands wherever situated.’ Wilson v. 
Boyce, supra, (3) “All my property.” 
Wilson v. Bbyce, supra. (4) All the 
lands the mortgagor holds ‘fon the 
Dry Fork of Otter Creek.’’ Albertson 
v. Prewitt, 49 SW 196, 20 KyL 1309. 
(5) “All the lots that he [the mort- 
gagor] then owned in the town of 
Frankfort, whether he had a legal or 
equitable title thereto.’’ Starling v. 
Blair, 4 Bibb (Ky.) 288. (6) “My en- 
tire undivided one-tenth interest. in 


Jackson, 


about two hundred and_ sixty-five 
acres of land... the personalty of 
EK. J. Rawlings, deceased.” Fields 


v. Fish, 82 SW 376, 26 KyL 659. (7) 
“My real and personal estate, all of 
which is situated in the city of New- 
bern.” Strouse v. Cohen, 113 N. C. 
349, 18 SE 323. (8) A mortgage of 
lands in the patent of B, and of all 
other lands belonging to the mortga- 
gor in the province of New York, will 
pass the residue of his lands in New 
York. Jackson v. De Lancey, 13 
Johns, (N. Y.) 537, 7 AmD 403. (9) 
Where a deed of trust described the 
land conveyed as “all the right, title, 
and interest of the said [grantor] 


Particular terms controlling general. 
description may be restricted or controlled by a par- 
ticular description.®° 
which is vague and uncertain must yield to a general 


[§§ 237-238 


On this principle a mortgage conveying ‘‘all the 
lands,’’ or ‘‘all the property,’’ or containing words 
of like import, is not void for uncertainty,®* al- 
though in some jurisdictions it has been held that, 
while such general description is sufficient in a 
deed, a greater degree of certainty and particu- 
larity is required in the case of mortgages.°* 
eral terms are not sufficient where there is such 
uncertainty that it is impossible to identify what 


Gen-_ 


A general 


But a particular description 


and wife in and to the real estate 
lying in H. county, of which [the 
grantor’s father] died seised and pos- 
sessed,” it was sufficient, under the 
registry laws, to give notice to subse- 
quent purchasers. Florance Vv. 
Morien, 98 Va. 26, 34 SE 890. 


64. Stafford Nat. Bank v. Sprague, 
17 Fed. 784, 21 Blatechf. 473; De Wolf 
v. A. W. Sprague Mfg. Co., 49 
Conn. 282; Herman v. Deming, 44 


Conn. 124; Mision de San Vicente de 


Ene Cong. v. Reyes, 19 Philippine 
524, 
[a] For example, where the only 


description of the property conveyed 
by a deed of mortgage is “all the 
property’ of the grantor, real. and 
personal, in certain towns in that 
state, named in such conveyance, the 
description is insufficient. Stafford 
Nat. Bank v. Sprague, 17 Fed. 784, 21 


Blatchf. 473 (construing Connecticut 
law). 
65. U. S.—Hill v, Hite, 79 Fed. 


826 [aff 85 Fed. 268, 29 CCA 549]. | 

Ala.—Morris v. Giddens, 101 Ala. 
571, 14 S 406. 

Ark.—Freed v. Brown, 41 Ark. 495. 

Ga.—Osborne v. Rice, 107 Ga, 281, 
33 SE 54; Atkins v. Paul, 67. Ga. 97. 

Ind. —Merchants, etc., Bldg. Assoc. 
v. Scanlan, 144 Ind. 11, 42 NE 1008; 
Swatts v. Bowen, 141 Ind. 322, 40 NE 
1057; Armstrong v. Short, 95 Ind. 326; 
Murphy v. Hendricks, 57 Ind. 593; 
Cochran v. Utt, 42 Ind. 267; Nolte v. 
Libbert, 34 Ind. 163. 

Iowa.—Boyd v. Ellis, 11 Iowa 97. . 
a nee Wear ke v, Calder, (A.) 55,P 
Brea Ge Oe v. Starn, 27 La. Ann. 

Mich.—Stead v. Grosfield, 67 Mich. 
289, 34 NW 871. 

{a] Tllustration.—A mortgage on 
all the property held in common ina 
certain succession is void for uncer- 
ere Edwards v. Caulk, 5 La. Ann, 
123. 

66. U. S.—Pullan v. Cincinnati, 
éte!, R.i Cos? 20)! Psi CaswNo.c 1546004 
Biss. 35, 

Ala.—Hslava v. New York Nat. 
Bldg., ete.,: Assoc., 121 Ala. 480, 25 
S 1013. 

Ill.—St. Louis Bridge Co. v. Curtis, 
103 Tll°410: 

N. H.—Bell v. Sawyer, 32 N. H. 72. 

Tex.—Shegog v. Craig, (Civ. <A.) 
218 SW 530. 

Eng.—Francis v. Minton, L. R. 2 
Cn Bi 543: 

{a] Where a mortgage at first em- 
ploys general terms and afterward 
proceeds to describe particularly each 
thing mortgaged, the latter will con- 
trol the former if there is a repug- 
nancy. Pullan v. Cincinnati, ete. R. 
Co., 20 F. Cas. No. 11,461, 4 Biss. 35. 

[b] Where the particular descrip- 
tion in a mortgage of the mortgaged 
premises appears definite and certain, 
such description will govern a gen- 
eral reference to the land as being in 
a certain city. Eslava v. New York 
Nat. Bldg., etc., Assoc., 121 Ala, 480, 
25S) 1013, 

{c] MTlustrations.—(1) Where the 
terms of description are general, but 
freehold interests are particularized, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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deseription which is definite and certain.*7 

After-acquired property.®® General terms of de- 
scription are insufficient when the mortgage is in- 
tended to cover the after-acquired property.®® But 
it has been held that a description of the property 
as all the interest that the grantor has, or may 
thereafter acquire by inheritance, will, or otherwise, 
in the lands belonging to a designated estate, 18 
sufficient to cover land subsequently partitioned to 
the mortgagor.’ 

[§ 239] 4. Location as to State and County. It 
has been held that a mortgage whieh does not desig- 
nate the state, county, or town where the land lies, 
is void.‘2 On the other hand it has been held that 
omitting to name the state and county,’? or naming 
the wrong county,’* will not invalidate the instru- 
ment where other adequate elements of identifica- 
tion exist. Thus, if the parties describe themselves 
in the mortgage as residing in a certain state and 
county, or if the fact of such residence appears 
from the certificate of acknowledgment or from 
other parts of the instrument, it will be presumed 
that the land lies in the state and county named, 
although it is not so stated in the description, and 
the omission will not invalidate the mortgage."4 

[§ 240] 5. Description of Tract by Popular Name. 
If an estate, farm, or tract of land is commonly 
known and called in the vicinity by a popular name, 
it may be described by that name in a mortgage, pro- 
vided the exact extent and location of the property 
can be rendered certain by extrinsic evidence or by 
reference to the title deeds of the mortgagor or 
other recorded documents.”® 


leasehold interests will not pass un- 
less specifically referred to. Francis 
Vv. Minton, L. R.:2'CP. 543): (2) The 
undivided interest referred to in a 
mortgage of ‘the following land in 
T., and being the undivided interest 
owned by C., in... the estate of S.; 
such land consisting of three resi- 
dences ... and one twelve-acre tract 
and one eight-acre tract,’’ is limited 


NE 26; 
Ind, 367, 


75. 
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White v. Stanton, i111 Ind. 
540, 138 NE 48; Bryan v. Scholl, 
10 NE 107; 
State, 101 Ind. 1; Brown v. Ogg, 85 
Ind. 234; Dutch v. Boyd, 81 Ind. 146; 
Parker v. Teas, 79 Ind. 235: 
Ala.—Tranum v. Wilkinson, 81 
Ala. 408, 1 S 201. 

Ark.—Wells v. Moore, 163 Ark. 542, 
260 SW 411, 414 [quot Cyc]. . 
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[§ 241] 6. By Township, Section, Etc. The prop- 
erty intended to be covered by a mortgage may 
properly be described by the numbers and geo- 
graphical position of the meridian, range, township, 
section, and quarter section, together with a state- 
ment of the quantity of land comprised and the 
state and county in which it lies.7° But a deserip- 
tion in these terms must include all the elements 
necessary to certainty.*7 If it describes the land 
by sections or quarter sections, but without giving 
the number of the township or the range, it is too 
indefinite to be enforced.*® And if the property is 
described merely by subdivisions, without naming 
the county or state wherein it lies, the description 
will be insufficient,7® unless the county and state 
can be made out from the recitals of the mortgage, 
the certificate of acknowledgment, or other parts of 
the instrument.8° However, failure to. state the 
township, range, and section does not invalidate 
a mortgage if the deseription is otherwise suffi- 
cient to identify the land.§t A description inelud- 
ing the whole of a-designated township, subject to 
certain exceptions, is sufficient where it is expressly 
admitted that the exceptions are outside of the dis- 
puted premises.82. And a description of the prop- 
erty entirely by abbreviations instead of words, 
to designate the portions of sections, but which 
fails to state whether the township is north or south, 
is sufficient where the evidence shows that all the 
land in the named township and county is in such 
township north.** 

Effect of mistake or misdescription.*+ An error 
in the numbers or directions will not invalidate the 


tainty, since it refers to extrinsic 
facts, and it may be shown what 
plantation in that county is called 
“Wanalaw.” Eggleston v. Watson, 53 
Miss. 339. 

76. Dyer Bank v. Cole, 157 Ark. 
583, 249 SW 32; McGehee v. State, 39 
Ark. 57; San Diego County Sav. Bank 
v. Daley, 121 Cal. 199, 53 P 420; Col- 
lins v. Dresslar, 133 Ind. 290, 32 NE 


109 
Stockwell v. 


to .the particular lands mentioned; 
and there is not embraced in the de- 
scription a lot, subsequently mort- 
gaged to another, on which was 
neither of the three houses, and 
which was part of neither of the two 
tracts, although part of S’s estate, in 
which C had an undivided interest. 
Shegog v. Craig, (Tex. Civ, A.) 218 
SW. 530. (3) Where a mortgage, 
which was given by a railroad com- 
pany to a state, following the lan- 
guage of the statute requiring it, em- 
braced all lands granted by the 
United States, all machine shops, and 
“all other property” of the company, 
the term “all other property’’ should 
not be construed to embrace lands 
not granted by the United States. 
Alabama v. Montague, 117 U. S. 602, 
6 /SCt 911,29! Lit ed.11000. 

67. Channell v. Deal Lumber Co., 
209 Ala. 90. 95 S 362. 

68. Construction of mortgage see 
infra § 397. 

Right to mortgage after-acquired 
property see supra § 156. 

69. Calhoun v. Memphis. etc., 
Co., 4 F. Cas: No. 2,309, 2 Flipp. a. 
S.) 442; Burns v. Campbell, Ti. Ala: 


PAT fe Morrill v. Noyes, 56 Me. 458, 96 
AmD 486. 
(Tex. -Civ. 


70. Shaw v. Jackson, 
A.) 227 SW 520. 

71. Keiffer v. Starn, 27 La. Ann. 282. 

72. Horton v. Murden, 117 Ga. 72, 
43 SE 786; Slater v. Breese, 36 Mich. 
Wid. 

73. DeGuerra v. DeGonzalez, (Tex. 
Civ. A.) 232 SW _ 896. 

74 Smith v. Green, 41 Fed. 455; 


Mann v. State, 116 Ind. 383, 19 NE 
181; Noland vy. State, 115 Ind. 529, 18 


[41. ©. J.—26] 


Ga.—Jones v. McKinney, 135. Ga. 
60, 68 SE 788; Johnson vy. McKay, 
119 Ga. 196, 45 SE 992, 100 AmSR 166. 

Ky.—Watts v. Parks, 78 SW 1125, 
25 KyL 1908. 

La.—Phelan v. Wilson, 114 La. 818, 
38 S 570; Robinson vy. Atkins, 105 La. 
790, 30 S 231. 

Miss.—Eggleston v. Watson, 53 
Miss, 339. 

Mo.—Bollinger County v. McDow- 
ell, 99 Mo. 632, 13 SW 100; Hammond 
v. Johnston, 93 Mo. 198, 6 SW 83; 
Cravens v. Pettit, 16 Mo. 210. 

Tenn.—Grace v. Noel Mill Co., 
(Tenn. Ch, A.) 63 SW 246. 

Eng.—Ricketts v. Turquand, 1 H. 
L. Cas. 472, 9 Reprint 842. 

{a] MN lustrations.—(1) Where the 
land was described as “320 acres of 
land known as the Middlebrooks 
place, where the said Hurston lived 
last year, and where Henry Tally now 
lives,’ this was not void for uncer- 
tainty, but parol evidence might be 
received to show what lands were so 
known. Tranum:v. Wilkinson, 81 
Ala. 408, 1 S 201. (2) A mortgage 
describing the land as “one hundred 
acres of land No. 173 known as the 
Jones place in the fifth district of 
Wilcox county” is not on its face 
void for defective description. Jones 
v. McKinney, 135 Ga. 60, 68 SE 788. 
(3) A description of land as “the 
John Green farm” is sufficient when 
other means of identification exist. 
Cruikshanks v. Wilmer, 93 Ky. 19, 18 
SW 1018, 13 KyL 888 (4) A+ mort- 
gage which describes the property as 
the mortgagor’s interest in a planta- 
tion in Holmes County known as 
“Wanalaw” is not void for uncer- 


883; Hannon v. Hilliard, 101 Ind./310; 
Mohr v. Scherer, 380 Pa. Super. 509 
{aff 2 LehighCoLJ 240]. 

[a] Where the owner of a Mexi- 
can grant has surveyed and subdi- 
vided it in the same way as the 
United States public lands are subdi- 
vided, a description in a mortgage by 
such subdivision is sufficient. San 
Diego County Sav. Bank vy. Daley, 121 
Cal. 499, 53-B* 420: 

{b] Erection of new township.— 
When a mortgage correctly describes 
the property, except in reciting it as 
situate in a township of which it 
was once a part, although prior to its 
being recorded that part of the town- 
ship in which the property was situ- 
ated had been erected into a new 
township, the record thereof is suffi- 
cient notice to a subsequent judgment 
creditor of the mortgagor. Mohr v. 
Scherer, 30 Pa. Super. 509 [aff 2 
LehighCoLJ 240]. 

77. See cases infra notes 78-87. 

78. Neas v. Whitener - London 
Realty Co., 119 Ark. 301, 178 SW 390, 
LRA1916A 525, AnnCas1917B 780; 
Boyd v. Ellis, 11 Iowa 97; Wilson v. 
Calder, (Kan. A.) 55 P 552; Martin 
v. Kitchen, 195 Mo. 477, 93 SW 780. 

79. Murphy v. Hendricks, 57 Ind. 
593; Cochran v. Utt, 42 Ind. 267. 

€f. Smith v. Green, 41 Fed. 455; 
Mann v. State, 116 Ind. 383, 19 NE 
181. 

81. Planters Cons. Assoc. -v.’ Ma- 
son, 24 La. Ann. 518 

82. Webber v. Austin, 123 Me. 95, 
121 A 6738, 

83. Robinson Mercantile Co. v. 
Davis, 26 Wyo. 484, 187 P 931. 

84. Generally see infra § 248, 
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mortgage if merely clerical and explainable by 
parol, or if the property is otherwise described in 
the mortgage with such certainty as to identify it 
clearly.*° But if the mistake is such that the land 
intended to be mortgaged cannot be identified the 
instrument is ineffective.®® 

Inconsistent descriptions. Where the land is de- 
seribed by the numbers of the section, township, 
range, and meridian, and also by the name of the 
county in which it is supposed to le, the former 
description will prevail over the latter if the two are 
inconsistent.®? 

[§ 242] 7. By Numbers of Lot and Block. Lands 
in a city, where the form of description common 
in conveyances is by the number of the lot and of 
the block or square, corresponding to recorded plats 
or maps of the city or its divisions, may be ade- 
quately described in this manner in a mortgage.®® 
And an error in the number of the lot or block 
will not vitiate the mortgage, if merely clerical 
and explainable by extrinsic evidence, or if the 
property is otherwise sufficiently described.®® But 
both particulars of description must be included, 
and a description of the property as unspecified lots 
in a designated block, or as certain numbered lots 
without giving the number of the block, is insuffi- 
cient.°° 

[§ 243] 8. By Metes and Bounds.°! The premises 
covered by a mortgage may be sufficiently described 
by its metes and bounds, or courses and distances ;°? 


85. Ill—-Casler v. Byers, 28 Ill. 
A. 128 [aff 129. 11]..657, 22° NE, 507)..| 787 
Ind.—Hannon vy. Hilliard, 101 Ind. 

10. 

La.—Kernan v. Baham, 45 La. Ann. 
799, 13)-S' 155; Thornhill v.. Burthe, 
29 La. Ann. 639. 


447, 39 AmR 61. 


289, 34 NW 871. 


Mo.—Scott v. Gordon, 109 Mo. A. 91. 
695, 838 SW 550. 169; Deeds § 63. 
IN. §D:=-0’ Leary v. Schoenfeld, 30 92. 


N..D. 874, 152 NW 679 
[a] Illustration. — An | erroneous 


insertion in a mortgage of the name 


443, 57 S 836. 
204 SW 845 
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Tex.—Mervin v. 
See Sharp v.. Thompson, 


90. Borel v. Donohoe, 64 Cal. 
1 P 894; Stead v. Grosfield, 67 Mich. 


Generally see Boundaries §§ 2— 
Ala.—Bell v. Leggett, 175 Ala. 
Ark,—Rix v. Peters, 135 Ark. $93, 


(§9 241-243 


and while such a description should be free from 
ambiguity, it is not required to be literally exact; 
the question is one of identification, not of mathe- 
matical precision.2* A merely approximate state- 
ment of the boundaries or courses will be sufficient 
to give effect to the instrument, if it furnishes the 
means of identifying with reasonable certainty the 
land intended to be mortgaged.®* It is also suffi- 
cient to describe the premises as bounded on one 
or more of the several. sides by certain tracts of 
land belonging to named proprietors, when such a 
description points out: the particular property cov- 
ered with reasonable certainty or furnishes data for 
its identification;®° but if the description is in- 
sufficient to locate the land with certainty, it is 
inoperative.°® 

Effect of mistake or misdescription.®” A correct 
and specific description of the land covered by a 
mortgage, by metes and bounds, or courses and dis- 
tances, will not be vitiated by the addition of an 
erroneous statement of the quantity included, but 
will control. such statement.°§ So where the land 
is correctly described by boundaries which embrace 
property outside a particular village, the mortgage 
is not void for uncertainty because the land is also 
described as lying ‘‘in’’ the village.°® Nor will 
a misdescription or omission vitiate the mortgage 
if it ean be corrected from other parts of the in- 
strument or other deeds referred to, or by reference 
to the true geographical position of the lines given, 


Murphy, 35 Tex.| beginning at the west boundary 
thereof, and extending east suffi- 
100 Ill. | ciently far to embrace five hundred 


acres. Westmoreland v. Carson, 76 
Tex. 619, 13 SW 559. (2) Two east 
and west lines to run at “nearly right 
angles’ to a certain section line, this 
merely implying that. the east and 
west lines of the section did not run 
due north and south. Teetshorn vy. 
Hull, 30 Wis. 162. (8) Three sides 
and all the corners, but omitting the 
fourth side, the fourth side being 


447, 


128 Ga. 


of an adjoining county does not in- 
validate the instrument, where the 
section, township, range, and state 
are correctly stated. O’Leary: v. 
Schoenfeld, 30 N. D. 374, 152 NW ” et9. 
86. Emerson - Brantingham Impl. 
Co. v. Rogers, (Mo.) 229 SW..779. 
[a] Dllustration.—A trust deed, 
describing land as being in ‘‘town- 
ship thirty (31), is ineffectual to 
convey a tract in “township thirty- 
3d). Emerson-Brantingham 
Co. v. Rogers, (Mo.) 229 SW 


Sickmon v. Wood, 69 Ill. 329. 

Iil.— Bowen vy. Galloway, 98 

519 8 ae 2 ie 

ged Rey geids v. Spencer, 66 Ind. 
5 


Iowa.—Cook v. Gilchrist, 82 Iowa 
277, 48 NW 84. 

N. D.—Mueller v. Bohn, 41 N. D. 
537, 171 NW. 255. 

Tex.—Glenn v. Seeley, 25 Tex. Civ. 
A. 523, 61 )SW.,959. 
' [a] Description held sufficient.—. 
“Block 43” in. a recorded plat of the 
village of M, where such village was 
new and small and there was only 
one block 43 in it. Mueller v. Bohn, 
41 N. D.. 537,171. NW 255. 

89. Ala.—Whitehead v. Lane, etc., 
Cozy 7:2) Alay 39: ‘ 

Ga,—Johnson v. McKay, 119 Ga. 
196, 45 SE 992, 100 AmSR 166. 

Iowa.—Blake v. McCosh, 91 Iowa 
544, 60 NW 127. 


Ky.—Allen’ vy. Hambleton, ’ 1 KyL 
353, 10.Ky. Op. 742. 
La.—New Orleans City Bank v. 
Denham, 7 Rob. 39. : 
igen Cooper v. Bigly, 13 Mich: 
* Pa.—Cake v. Fans ae Pa. 400, 17 
A 984, 


| Tex. 619, 13 SW 559. 


Ga.—Walden v. Walden, 
126, 57 SH, 323. 

Ill._—Weihe v. Lorenz, 254 Ill. 
98 NE 268. 

Ind.—Travelers’ Ins. Co. v. Yount, 
98 Ind. 454; Cook, v. Baecher, 79 Ind. 
388; Parker ‘v. Teas, 79 ind. 2353 
Reynolds v. Spencer, 66 Ind. 14 

Ky.—Steele v. Williams, 15 sw 49, 
12 eld 770. 

La.—Robinson v. Atkins, 105 La. 
W90M'S0NS. 251. 

N.: J.—Lee v. Woodworth, 3 N.: J. 

Kq. 36. 


195, 


N. C.—Edwards v. Bowden, 99 N. 
Cc. 80, 5 SE 283, 6 AmSR 487. 

R. I.—Doyle v. Mellen, 15 R. I. 
523, 8 A 709. - 

Tenn.—Brown v. Maury, 85 Tenn. 
358, 3 SW 175. 

Tex.—Westmoreland v., Carson, 76 


Tex. 649,13 SW 559; American Free- 
hold Land Mortg. Co. v. Pace, 23 Tex. 
Civ, A, 222,,56 SW.377. 

Va.—Hunter y. Hume, 88 Va, 24, 13 


SE 305. 

Wis. —Teetshorn y. Hull, 30 Wis. 
162 

[a] A creek may be referred to as 


one of the boundaries. Travellers 
Ins. Co, v, Yount, 98 Ind. 454. 

93. See infra note 94, 

94. Ala.—Bell v. Leggett, 175 Ala. 
443, 57 S 836. 

Ark.—Rix v, Peters, 135 Ark. 193, 
204'SW 845. 

N. J.—Lee v: Woodworth, 3 N.:J, 
Kq., 36. 
Tex.—Westmoreland y. Carson, 76 


ian 30 Wis. 
{a] Descriptions held sufficient.— 


(1) Five hundred acres of a eertain 
known and described tract, of. land, 


Wis.—Teetshorn vy. Hull, 


bounded by public. street and refer- 


ence being made -to the plat. Rix 
Soe Peters, 135 Ark. 193, 204 SW 
[b] Although the first call of a 


description is uncertain and ambigu- 
ous, other calls which: are definite and 
can be located will govern, and the 
mortgage will not be invalid for am- 


biguity. Bell v. Leggett, 175 Ala: 
443, 57. S 836. : 
95. Walden v. Walden, 128 Ga. 126, 


57 SE 3238; Ells v. Sims, 2 La. Ann 
251; Edwards v. Bowden, 99 N. C.'80, 
5 SE 2838, 6 AmSR 487; American 
Freehold Land Mortg. Co. v. Pace, 23 
Tex. Civ. A. 222, 56 SW 377. 

96. Swatts v. Bowen, 141 Ind. 322, 


40 NE 1057. 

[a] Dlustration.— A description 
designating the .mortgaged premises 
as “all that certain tract or ‘parcel 
of land adjoining the lands of John 
Summerville on the east, Péter 
Speece on the south, and Hiram Allen 
on the north, being a portion of the 
north end of the upper half of the 
lower half of the upper section of 
Conner’s reservation” did not locate 
the land with sufficient certainty to 
warrant a decree. of foreclosure. 
agen v. Bowen, 141 Ind. 322, 40 NE 


97. Generally see infra § 248. 
98. Iil—kKruse v. Scripps, 11 Ill. 


98. 

Ind.—Maguire v. Bissell, 119 Ind. 
345, 21 NE 326. 

Ky.—Steele v. Williams, 15 SW 49, 

12 KyL 770. 

R. rye shia v. Mellen, 15 R. I..523, 
8 A 709. 

Eng.—Harly.vi Rathbone, 57 Tit J. 


aoe 652. ; 
» 'Parker v., Teas,./79° Inds 235: 


For lated cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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as in the case of an obvious misplacement of a 


natural boundary. 

{[§ 244] 9. Portion of Larger Tract. Where a 
mortgage is intended to cover a certain tract otf 
land to be carved out of a larger tract owned by 
the mortgagor, the premises must be described in 
such a manner as will definitely locate some particu- 
lar and separable portion of the larger tract.2, Thus 
a description of the property simply as ‘‘the west 
part’’ or the ‘‘southern portion’’ of a designated 
tract or parcel of land is too vague and indefinite 
to give any effect to the conveyance. But where, 
in addition to such a general geographical de- 
scription, there is added a statement of the quan- 
tity of land included, the two elements together may 
be sufficient to locate and limit the particular prem- 
ises to be mortgaged,* although descriptions of this 
nature may be too vague to identify the property in- 
tended to be mortgaged.> But a statement merely 
of the number of acres, or square feet, without any- 
thing to show frem which portion of the larger tract 
it is to be taken will not suffice,*? unless in cases 
where a particular parcel, containing the named 
quantity, is shown to have been the only portion 
the mortgagor owned or could have intended to 
mortgage.’ However, a mortgage which conveys a 
certain number of acres out of a tract of land may 
be construed to convey an undivided interest in the 
larger tract when there is an uncertainty in the 
description.? A mortgage purporting to convey a 
designated number of acres in the form of a square 
lying in a certain corner of a tract of land which 
is accurately described is sufficient;® and even if 
the form of the land conveyed is not given, the 
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mortgage will not be void,'® but will be taken as 
passing the designated quantity of land in the form 
of a square.' 

[§ 245] 10. Reference to Other Instruments or 
Records, Maps, and Plats.12 Where a mortgage, in 
describing the property intended to be covered, re- 
fers to a previous deed or other conveyance of the 
same property, which contains a full description of 
it, with such particulars as to the parties to the 
deed and the place of its record, if the deed is on 
record, as will enable any person in interest readily 
to find and consult it, this will cure any defect 
or uncertainty in the rest of the description;+* and 
the same rule applies where the reference is to a 
patent,1* or to a recorded map or plat of the city 
or other civil division containing the property in 
question.1° The description may be thus aided by 
reference to a deed not recorded,!® or to one not 
on record at the time the mortgage was executed.'? 
The reference must be specific, that is, to a deed or 
other document clearly described or so particular- 
ized as to be identified with certainty.1% And it 
seems that resort cannot thus be had to a convey- 
ance which is not mentioned or referred to in the 
mortgage.!® 

[§ 246] 11. Designation of Interest Mortgaged. 
It is held that the words ‘‘such an interest,’’ in 
property already described, as will secure the debt, 
constitute a sufficient description in a mortgage of 
the interest mortgaged;?° and that a mortgage of 
all the mortgagor’s rights, title, and interest. in land 
which a third person had contracted to convey to 
the mortgagor and another is sufficient to pass the 
mortgagor’s interest in the contract.?! But the 


1. Bent v. Coleman, 89 Ill. 364;]|tion of the northeast quarter of sec- 12. In deed generally see Deeds 
Boon v.. Pierpont, 32 N. J. Eq. 217;| tion twenty-two, in township six,|§ 67. 
Hunter v. Hume, 88 Va. 24, 13 SE}|range twenty, containing twenty 13. Ala'-—Smith v. Vary, 147 Ria. 


305. 

{a] Tlustration.—A certain canal, 
which really ran north and south, 
was erroneously given as the south- 
ern boundary of the tract, but it was 
held that, by reference to its known 
geographical position, it should be 


taken as the eastern boundary. 
eels v. Hume, 88 Va. 24, 13 SE 
305. 

2. See cases infra notes 3-11. 


3. Hill v. Hite, 79 Fed. 826 [aff 85 
Fed. 268, 29 CCA 549]; Merchants’, 
etc., Bldg. Assoc. v. Scanlan, 144 Ind. 
11, 42 NE 1008; Armstrong v. Short, 
95 Ind. 326. But see Kemp v. Moir, 
45 Ill. A. 490 (holding that the words 
“the east side” of a certain quarter 
section will be construed to mean 
the “east half,” and a greater amount 
cannot be sold under a mortgage con- 
taining such description, in the ab- 
sence of an allegation of mistake and 
a prayer for reformation in the bill). 

4. Payton v: McPhaul, 128 Ga. 510, 
58 SE 50, 11 AnnCas 163; Mettart v. 
Allen, 139 Ind... 644,, 39 “NE 239; 
Vaughn vy. Schmalsle, 10 Mont. 186, 
25 P 102, 10 LRA 411. 

[a] MDlustrations.—(1) A descrip- 
tion is sufficient where the mortgage 
describes the property as “All that 
part of lot number two hundred and 
thirty-five, described as follows: 
Fifty-five feet off of the southeast 
side of lot two hundred and thirty- 
five,” with the addition of boundaries 
on two sides by streets and on the 
others by. designated lots. Cook v. 
Baecher, 79 Ind. 388.- (2) A descrip- 
tion of the premises as “sixteen feet 
of the north end of lots one and two, 
in block forty-four” in a given town, 


county, and state is not so uncertain, 


as to render the mortgage void. 
Vaughn vy. Schmalsle, 10 Mont. 186, 
25 P 102, 10 LRA 411. 
5. Freed v. Brown, 
pee yv. Rice, 107 Ga. 281, 33 SE 


[a]’ Thus a mortgage of “a por- 


Om wey tach. ance) 


41 Ark. 4953) 


acres’’ was held void for uncertainty. 
Freed v. Brown, 41 Ark. 495. 

6. Atkins v. Paul, 67 Ga. 97; Har- 
a v. Woodard, 130 N. C. 580, 41 SE 

7 Vanvalkenberg Vv. American 
Freehold Land Mortg. Co., 87 Fed. 
617, 31 CCA 145; Hinzie v. Robinson, 
21 Tex. Civ. A. 9, 50 SW 635. 

[a] TIllustrations.—(1) Where the 
only property owned by the mort- 
gagor in a certain quarter section is 
the portion lying south of a creek, 
which portion contains about thirty 
acres, a mortgage describing the land 
as “thirty acres in’ such quarter sec- 
tion is not so vague and indefinite as 
to be incapable of being aided by 
parol proof. Vanvalkenberg v. Ameri- 
can Freehold Land Mortg. Co., 87 
Fed. 617, 31 CCA 145. (2) A mortgage 
conveying a number of acres out of a 
larger survey will not be held void 
for want of description where the pe- 
tition on foreclosure alleges that the 
mortgagor owned a certain described 
tract in the survey containing the 
same number of acres, and proved 
his ownership. Hinzie v. Robinson, 
21 Tex. Civ. A. 9, 50 SW" 635. 

8 Brown v. Maury, 85 Tenn. 358, 
3 SW 175 (where a mortgage de- 
scribed the lands as “being 200 acres 
[described by metes 
and bounds] containing 1,600 acres 
more or less. Said 200 acres lies 
west of the Hillsboro turnpike,” and 
there were in fact nine hundred acres 
belonging to the mortgagor lying 
west of the pike, the description was 
sufficient to convey an undivided two 


ninths of the whole tract west of the) 


pike). : 

9. Payton v. McPhaul, 128 Ga. 510, 
58- SE 50, 11 AnnCas 168. 

10. See cases infra note 11.” 

11.. Payton v. McPhaul, 128°! Ga. 
510, 58° Si 50, 11. AnnCas 163; Richey 
yv. Sinclair, 167 Til. 184, 47 "NE 364 
{rev 67 Ill. A. 580]; Bybee v. Hage- 
man, 66 Ill; 519. 


186, 41 S 941 

Conn.—Brooks Bank, ete., Co. 
Dineen, 97 Conn. 536, 117 A 551. 

Ga.—Derrick v. Sams, 98 Ga. 397, 
25 SE 509, 58 AmSR 309. 

Tl.—Clark v. Wallick, 56 Ill. A. 30. 
ma -—Burkam v. Burk, 96 Ind. 

La.—City Nat. Bank v. Barrow, 21 
La, Ann. 396. 

Me.—Willard v. Moulton, 4 Me. 14. 

Mass.—Fitzgerald v. Libby, 142 
Mass. 235, 7 NE 917; Coogan v. Bur- 
ling Mills, 124 Mass. 390; Robinson v. 
Brennan, 115 Mass. 582. 

N. Y.—-Berstein v. Nealis, 144 N. Y. 
347, 39 NE 328. 

Oh.—Doda v. Grolly 19. Or? Cir. "Ct. 
718, 8 Oh. Cir. Dec. 334. 
ys ash tai v. Bannon, 12 Pa. Co. 

Tex.—Rodriguez v. Haynes, 76 Tex. 
225, 183 SW 296; Rankin v. McCarthy, 
(Civ: Al 37 SW 979 


Vv. 


Ont.—Ferrie v. Wright, 205s C. 
Q. B. 644. 
14. Higgins v. pe aeaey ote Cat. 


467, 58 P 907, 77 AmSR 1 

15. Doom v. Holmes, 3° ‘Kan. A. 
520, 60 P 1096; Rochat v. Hmmett, 35 
Minn, 420, 29 NW 147. 

16. Burkam v. Burk, 96 Ind. 27u 
(deed delivered in escrow); Wallace 
v. Furber, 62 Ind. 103. See Jewell vy. 
Bannon, 12 Pa. Co. 399 (where it did 
not appear that the deed which was 
from the mortgageé to the mortgagor 
was recorded). 

115 


17. Robinson  yv. 
Mass. 582. 

18. Nolte v. Libbert, 34 Ind. 16% 
(where a mortgage describes the 
premises Simply as a certain number 
of acres ‘“‘this day deeded” to the 


Brennan, 


| mortgagor, it is fatally defective for 


vagueness and uncertainty). 

19. McIlhenny. v. Binz} 80 Tex. 1, 
13 SW 655, 26 AmSR 705. 

20. Strouse v. Cohen, 113 N. C. 349, 
18 SE 323. 

21. Gilmore vy. Black, 11 Me. 485. 
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restriction of the grant to the ‘‘right, title and in- 
terest’’ of the mortgagor may so limit the interest 
of the mortgagee that he will have no redress 
against a defect of title.?? 

[§ 247] 12. Exceptions and Reservations.”® 
Where certain portions of the property covered by 
a mortgage are intended to be reserved to the mort- 
gagor or excepted from its operation, they should 
be described with the same particularity and cer- 
tainty that are required in the description of the 
premises to be included in the mortgage, as other- 
wise it could not be clearly seen which portions 
were conveyed.** But, as in the description of the 
property to be covered,?> the property intended 
to be reserved may be described by reference to a 
previous deed.2° A clause providing that ‘‘this 
mortgage is just to include a sufficient amount of 
said farm to secure said debt’’ does not render the 
mortgage invalid, as that would be the legal effect 
of the instrument if the words were omitted.?? 
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[§ 248] 13. Effect of Mistake or Misdescription.*® 
A mistake or misdescription as to the property in- 
tended to be conveyed by a mortgage will not avoid 
the instrument if the property is nevertheless capa- 
ble of identification and is clearly identified.?? If 
the premises intended to be charged clearly appear 
from any part. of the description, the mortgage will 
not be defeated because other circumstances of de- 
seription are added which are inapplicable or not 
capable of definite application, for such matter 
may be rejected.2° And a foreclosure and sale 
under a mortgage in which the property is misde- 
seribed will pass title as against all persons who 


_have not been deceived or misled by the mistake, 


or who cannot show equities superior to those of 
the purchaser.*? 

Correction or reformation. A misdescription may 
be corrected by the parties or by anyone author- 
ized to do so,?2 or the mortgage as drawn may be 
ratified by the mortgagor,?? or a new mortgage may 


22. Van Rensselaer v. Bull, 17 
NYS 117 [aff 133 N. Y. 625 mem, 30 
NE 1147 mem]. 

23. Construction see infra § 405. 

In deed generally see Deeds §§ 66, 
339-266. 

24. U. S.—Breed v. Glasgow Inv. 
Co., 92 Fed. 760 [aff 101 Fed. 863, 42 
CCA 61]. 

Ala.—Morris v. Giddens, 101 Ala. 
571, 14 S 406. 

Ark.—McGehee v. State, 39 Ark. 57. 

Cal.—Grogan v. Thrift, 58 Cal. 378. 

Fla.—Patterson vy. Taylor, 15 Fla. 
336. 

Ga.—Broach v. O’Neal, 94 Ga. 474, 
20 SE 1138. 

Mich.—Caple v. Switzer, 122 Mich. 
636, 81 NW 560. 

Minn.—Lawrence vy. London, ete., 
Mortg. Co., 71 Minn. 535, 74 NW 892. 

N. H.—Morse v. Morse, 58 N. H. 


Freehold Land 
23+ Mex, ~Civ.s-A. 


391. 
Tex.—American 
Mortg. Co. v. Pace, 

222, 56 SW 277. 

Wis.—Eaton v. White, 18 Wis. 517. 

[a] Reservation construed. — A 
clause in a mortgage of certain tracts 
of land, “excepting therefrom so 
much of said tracts as have been 
conveyed [by the mortgagor] by deed 
to different individuals,’ does not re- 
serve from the operation of the mort- 
gage a portion of such lands covered 
by a prior unrecorded mortgage. 
EHKaton v. White, 18 Wis. 517. 

[b] Reservation of homestead.—A 
mortgage reserved to the mortgagor 
his homestead, but in fact the home- 
stead was invalid. It was held that 
the intent was that the mortgage 
should operate only on the excess 
of the value of the premises over the 
statutory exemption. Grogan Vv. 
Thrift, 58 Cals 378. ; 

25. See supra § 245. 

' 26. Wallace v. Furber, 62 Ind. 103 
(mortgage. covering certain real 
estate ‘except about twenty-eight 
acres described in the deed of Alfred 
Ross to Tabitha O. Bardwell, dated 
December 31, 1869’’). 

27. Watts v. Parks, 78 SW 1125, 
25 KyL 1908. ' 

28. Effect as to third persons see 
infra §8§ 447, 462, 505. 
pep deed generally see Deeds §8§ 

Mistake in description by: 

Metes and bounds see supra § 243. 
Numbers of lot and block see supra 


§ 242. 
SOE ae Section, etc. see supra 
29. U. S.—Berry v. Northwestern, 


ete., Bank, 93 Fed. 44, 35 CCA 185. 
Cal.—Mitchell v. Whitford, 49 Cal. 

A. 46, 192 P 457, 458 [quot Cyc]. 
Conn.—Boston, ete., Air Line R. Co. 

v. Coffin, 50 Conn. 150. 

EN C.—Manogue v. Bryant, 15 App. 


Ill—Sharp v. Thompson, 100 Mil. 
447, 39 AmR 61; Everett v. Board- 
man, 58 Ill. 429. 

Ind.—Burkam v. Burk, 96 Ind. 270; 
Pence v. Armstrong, 95 Ind. 191. - 

Iowa.—Harshey v. Blackmarr, 20 
Iowa 161, 89 AmD 520. 

Mich.—Beyschlag v. Van Wagoner, 
46 Mich. 91, 8 NW 693; Anderson v. 
Baughman, 7 Mich. 69, 74 AmD 699. 

Mo.—Schwickerath v. Cooksey, 53 
Mo. 75; Rhodes v. Outcalt, 48 Mo. 367. 

N. J.—Lewis v. Ferris, (Ch.) 50 A 
630; Redfields v. Redfields, (Ch.) 13 A 
600; Potts v. Arnow, 8 N. J. Eq. 322. 

N. Y.—Peo. v. Storms, 97 N. Y. 364. 

N. D.—O’Leary v. Schoenfeld, 30 N. 
D. 374, 152 NW 679. 

Okl.—Varner-Collins Hardware Co. 
v. New Milford Security Co., 49 OK. 
613, dbo ee 166i. 

Pa.—Cake v. Cake, 127 Pa. 400, 17 
A 984, 

Va.—Hunter v. Hume, 88 Va. 24, 13 
SE 305. 

Wash.—Rogers v. Miller, 13 Wash. 
82, 42- P 525, 52. AmSR 20; 

Wis.—Rowell v. Williams, 54 Wis. 
636, 12 NW 86. 

Eng.—In re Boulter,.4 Ch. D. 241; 
Metropolitan Counties Assur. Soc. v. 
Brown, 26 Beav. 454, 53 Reprint 973. 

N. S.—Fullerton v. Ibbitson, 12 N. 
S. 225. 

Ont.—Lundy v. McKamis, 11 Grant 


Ch. 578. 
[a] Rule applied.—(1) A mistake 
in the description contained in a 


mortgage, whereby a call read three 
and one hundred and forty-six thou- 
sandths chains, instead of three and 
forty-six hundredths chains, was 
obviously a mistake on its face, and 
since a Surveyor could locate the 
land, notwithstanding such mistake, 
by running the later calls backward, 
the mistake does not invalidate the 
mortgage, especially as against one 
who had both constructive and actual 
notice that the property was subject 
to the mortgage when he purchased 
it. Mitchell v. Whitford, 49 Cal. A, 
46, 192 P 457. (2) Where an owner 
of land and a building thereon, in- 
tending to mortgage the whole lot, 
executes a mortgage incorrectly de- 
scribing the land by omitting a few 
inches, equity will carry out his in- 
tention. Katz vy. Kaiser, 154 N. Y. 
294, 48 NE 532. 

30. Ala.—Tatum v. Tatum, 81 Ala. 
388, 1 S 195; Whitehead v. Lane, etc., 
COR Manel ane 

Colo.—Hendrie,. etc., Mfg. Co. v. 
Centennial Coal Co., 67 Colo. 350, 184 
P 360. 

Conn.—Brooks Bank, ete., Co. v. 
Dineen, 97 Conn. 536, 117 A 551, 554 
[quot Cyc]. 4 

Ill.—Myers y. Ladd, 26 Hl. 415; 
Kruse v. Scripps, 11 Ill. 98. 

Ind.—Gray v. Stiver, 24 Ind. 174. 

Lia.—Anglin vy. Kilbourne, 131 La. 


186, 59 S 116; Kernan vy. Baham, 45 
La,-Amnn. 799, 138 -S) 155: 

Me.—Vose v. Handy, 2 Me. 322, 11 
AmD 101. 

Mass.—Murdock v.. 
Gray 156. f 

Nebr.—Carpenter Paper Co. v. Wil- 
cox, 50 Nebr. 659, 70 NW 228. 

N. J.—Melick v. Dayton, 34 N. J. 
Hq. 245. 

Or.—School Land Comrs. v. Wiley, 
10 Or. 86. 

S. C.—Gerald v. Gerald, 31 S. C. 
19) SHa 7922 ‘ 
ee Teac v. Murphy, 35 Tex. 

ce 2 

[a] Trivial errors in an otherwise 
correct description will not vitiate 
the mortgage. Whitehead v. Lane, 
etc.,., Go.,-.72), Ala... 39:4 Thornhill a. 
Burthe, 29 La. Ann. 639; Mervin v. 
Murphy, 35 Tex. 787. 

[b] Brroneous statement of quan- 
tity.—Mere enumeration of quantity 
at the end of a particular description 
of the premises, where there is no 
fraud or gross mistake, is matter of 
description only, and not of the es- 
sence of the contract, and in such 
case there will not be deduction made 
from the amount of the mortgage 
given to secure the purchase money. 
Melick v, Dayton, 34 N. J. Eq. 245. 
And see supra § 243 note 98. 

31.. Graham vy. Stewart, 68 Cal. 
374, 9 P 555; Pence v. Armstrong, 95 
Ind. 191; Willson vy. Brown, 82 Ina. 
471; Laforest v. Barrow, 12 La. Ann. 
148; Grant vy. Huston, 105 Mo. 97, 16 
SW 680. 

[a] Mortgagor cannot complain.— 
In an action to foreclose a mortgage, 
the mortgagor cannot complain of an 
indefinite description in the mort- 
gage, whatever might be the effect 
of a sale under such description. 
plete v. Stewart, 68. Cal. 374, 9 P 
oo. 

32. Casler v. Byers, 129 Ill. 657, 22 
NE 507; Rea vy. Wilson, 112 Iowa 517, 
84 NW 539; Harshey v. Blackmarr, 20 
Iowa 161, 89 AmD 520; Beyschlag v. 
Van Wagoner, 46 Mich. 91, 8 NW 693; 
Ames v. Brown, 22 Minn, 257. 

[a] Correction by recorder when 
authorized by mortgage.—Harshey y. 
Blackmarr, 20 Iowa 161, 89 AmD 520. 

[b] Correction by draughtsman of 
Orb ERe-—a Ames v. Brown, 22 Minn. 
o7. 


Chapman, 9 


33. Northwestern, etc, Bank v. 
Berry, 89 Fed. 408 [aff 93 Fed. 44, 35 
CCA 185]. 

[a] Rule applied.—Where a mort- 
gage contained a description of land 
not intended to be conveyed, and sub- 
Sequently the mortgagor, knowing 
his mistake, transferred the land in- 
tended to be described in the mort- 
gage, it constituted a ratification of 
the mortgage as drawn. Northwest- 
ern, etc., Bank v. Berry, 89 Fed, 408 
[aff 93 Bed. 44, 35 CCA 185]. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 
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be given and the old one canceled,** or, where it 
is certain what property was intended to be mort- 
gaged, the mistake may be correeted by the courts.*® 
Where the mortgage is by mistake made to cover 
land which the mortgagor does not own, instead of 
Jand which he does own and which was meant to 
- be mortgaged, the mortgagee has no right or equity 
in the land erroneously described in the mortgage ;** 
his remedy is to have the mortgage reformed so as 
to apply to the land really intended and then to 
foreclosure ;** but after foreclosure a mortgage can- 
not be reformed on account of an omission in the 
description, the mortgage being then extinct.28 Nor 
will a mortgage, void because given by a wife to 
seeure her husband’s debts, be reformed in the mat- 
ter of description.*° 
Mistake in application for loan. It is not essen- 
tial to the validity of a mortgage that there should 
be any written application for the loan which it is 
to secure,*® and if such an application is made, 
errors or omissions in the description of the prop- 
erty therein will not affect the validity of the 
mortgage.*? 
'[§ 249] 14. Evidence To Aid Ambiguous Descrip- 
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tion.42 Mere indefiniteness in the deseription of 
land in a mortgage,*® or an error of deseription,** 
although it may be such as to render the instrument 
prima. facie inoperative, does not necessarily in- 
validate it; but evidence of extinsic facts relative 
to the situation. of the parties and the circumstances 
attending the transaction may be received to impart 
certainty to the description.*® But parol evidence 
cannot be received to enlarge a deséription and 
thereby contradict the terms of the mortgage.*® 
Patent and latent ambiguities distinguished. In 
some jurisdictions the distinction between latent 
and patent ambiguity*? has been followed. A latent 
ambiguity in the description, that is, an ambiguity 
not arising from any lack of precision or intelli- 
gibility in the language employed, but from the fact 
that the description given does not fit the property 
meant to be mortgaged, or that outside facts show 
its different parts to be inconsistent or contradice- 
tory, may be explained by parol or extrinsic evi- 
dence.*® But if the ambiguity is patent, that is, 
if it arises from the want of intelligible meaning 
in the language employed in the description of the 
property, it cannot be explained by parol.*® 


34. Clark v. Bullard, 66 Iowa 747, 
24 NW 561; Peters v. Ham, 62 Iowa 
656, 18 NW 296; Loomis v. Hudson, 
18 Iowa 416. 

835. Ala.—Alexander v. Caldwell, 
bo 2Ala Oi. 

Ind.—Flanders y. O’Brien, 46 Ind. 
284. 

Iowa.—Loomis y. Hudson, 18 Iowa 
416. 

Kan.—Doom v. Holmes, 9 Kan. A. 


520, 60 P 1096. 
Minn.—Ames v. Brown, 22 Minn. 


257. 
Oh.—Adams v. Stutzman, 6 Oh. 
Dec. (Reprint) 612, 7 AmLRec 76.. 


Ont.—Hawkins v. White, 25 Ont 
WN 51. 

Generally see Reformation 2 In- 
struments [34 Cyc 940]. 

36. See cases infra note aT 

37. Northrup v. Hottenstein, 38 
Kan. 263, 16 P 445. ~- See New York 
Gent. »Trust. Co. v.. Denver, etc., /R: 
Go.; 7219. Wed, «110, 113, 135):CCA 12 
[cit Cyc] (where no allegations were 
made as the basis of reformation). 

88. Stewart v. Wilson, 141 Ala. 
405, 37 S 550, 109 AmSR 33. 

39. Day v. Shiver, 187 Ala. 185, 3% 
S 8381. 

49. Pickett v. Gleed, 39 Tex. Civ. 
NS TEES 365, Wy 0 4.0. 

41. Pickett v. Gleed, supra. 

42. Cross references: 

Evidence to aid ayy ane cae gener- 

ally see infra § 34 
In deed generally mig Deeds §§ 490, 

521,5 536. 

Parol evidence generally see Evi- 

dence §§ 1592-1599. 

43. See cases infra this section. 
See also supra § 

44. See supra § 248. 

45. Ala.—Caston v. McCord, 130 
Ala. 318, 30 S 431; Tranum v. Wilkin- 
son, 81 "Ala. 408, 1 S 20%; Chambers 
v. Ringstaff, 69 Ala. 140. 

Cal.—Staples v. May, 3 Cal. Unrep. 
Gas. 250) 23 Pawo. 

Conn.—Brooks Bank, etc., Co. Vv. 
Dineen, 97 Conn. 536, 117 A 551. 

Ga.—Walden v. Walden, 128 Ga. 
126, 57 SE 323; Derrick v. Sams, 98 
Ga. 397, 25 SE 509, 58 AmSR 309. 

Tl. —Chicago Dock, Cte. = ‘Cont 
TSinZle, ws 93 | LIT: 415; McKinley Vv. 
Smith, 29 Ill. A. 106 [rev on other 
grounds 139 Ill. 290, 28 NE 1079]. 

La.—kKernan y. Baham, 45 La. Ann. 
799, 13-S.155. 

Mich.—Slater v. Breeze, 36 Mich. 
(3 

‘Miss.—Eggleston v. Watson, 53 
Miss. 339. 

Mo.—Bollinger County v. McDow- 
ell, 99 Mo. 632, 13 SW 100. 

N. J.—Boon v. Pierpont, 28 N. J. 


Eq. 7. 
fe te EERO ETE v. Sovil, 6 Oh. St. 

Okl.—Varner-Collins Hardware Co. 
v. New Milford Security Co., 49 Okl. 
613,,1537P) 667. 

Or.—Shultz v. Shivley, 72 Or. 450, 
457, 148 P 1115 [quot Cyc]. 

Tex.—Westmoreland vy. Carson, 76 
Tex. 619, 13 SW 559; Walker v. Gore, 
(Civ. A.) 257 SW 322; Connally v. 
Continental State Bank, (Civ. A.) 189 
SW 311; Turner v. Cochran, (Civ. A.) 
63 SW 151. See generally Evidence 
§§ 1683-1692, 

[a] Parol evidence is admissible: 
(1) In aid of a description in a mort- 
gage which referred to the property 
mortgaged simply as “Henry Yount’s 
land.” Bollinger County v. McDow- 
ell, 99 Mo. 632, 18 SW 100. (2) To 
aid in locating land by the descrip- 
tion contained in the mortgage; but 
parol testimony as to what the rec- 
ords show as to land owned by a 
mortgagor at the time he executed 
the mortgage is not admissible, for 
the original deed, or the record there- 
of, if the original deed cannot be pro- 
duced, would be the best evidence. 
Chicago Dock, etc,, Co. v. Kinzie, 93 
ee 415; Cornwell v. Cornwell, 91 Ill. 
14. 

[b] Vague description aided by 
vroof showing what land mortgagor 
owned.—Where the terms of the de- 
scription, although not devoid of in- 
telligible meaning, are not sufficiently 
precise to identify the particular land 
meant to be included, or are de- 
fective in failing to include some of 
the elements of a perfect description, 
the same rule applies. Here also 
parol evidence may be introduced to 
show that the description, so far as 
it goes, is applicable to a certain par- 
cel of land owned by the mortgagor 
at the time, and would not be appli- 
cable to any other property of which 
he was the owner. O’Neal v. Seixas, 
85 Ala. 80, 4 S 745. 

{c] Evidence held sufficient to 
identify land. Walker v. Gore, (Tex. 
Civ. A.) 257 SW. 322. 

46. Hurst v. Beayer, 50 Mich. 612, 
16 NW 165; Harney v. Wirtz, 30 N. 
D. 292, 295, 152 NW 803 [eit Cyel. 
And see Evidence § 1516. 

[a] Ylustration.—Where a mort- 
gage described the premises as “the 
southeast quarter of the quarter of 
section thirty-two,” containing forty 
acres, and the mortgagor owned the 
entire half of a dauarter section, be- 
ing eighty acres, and the mortgagee, 
supported by the testimony of the 
scrivener who drew the mortgage, 
claimed that it was meant to cover 


this whole parcel, this construction 
would contradict the terms of the 
mortgage, and the lien must be con- 
fined to a quarter of the quarter sec- 
tion. Hurst v. Beaver, 50 Mich. 612, 
16 NW 165. 

47. See Hvidence §§ 1592-1599. 

48. U.S.—Vanvalkenberg v. Ameri- 
can Freehold Land Mortg. Co., 87 
Fed. 617, 31 CCA 145. 

Ill. Denison vy. Gambill, 81 Ill. A. 


170. 
Wood, 35 


Ind.—Bowen vy. 
268. 

Iowa.—Shoemake v. Smith, 80 Iowa 
655, 45 NW 744. 

Ky.—Ashland Bldg., ete., Assoc. v. 
Jones, 41 SW 487, 19 Kyl 615. 

Mo.—Martin v. Kitchen, 195 Mo. 
477, 93 SW 780. 

[a] Tllustration.—A mortgage de- 
scribed the property mortgaged as 
“one acre and a half in the north- 
west corner of section five (5), to-. 
gether with the brewery ... contained 
therein,” situated in a designated 
county in Illinois, but without giving 
any township and range. There be- 
ing several sections in that county 
bearing the same number, the am- 
biguity was held to be a latent one, 
and to be susceptible of explanation 
by evidence outside the mortgage, to 
show in what township and range 
the land was situated, and therefore 
the mortgage was not void for un- 
certainty. The ambiguity was re- 
moved by evidence showing that, at 
the time the mortgage was made, the 
mortgagor was living on a tract 
of land in the northeast quarter of 
section 5, township 6 north, range 1 
west, and had a dwelling house and 
brewery there, and had no brewery 
anywhere else. As to the particular 
description of the land as ‘one acre 
and a half,” it was held that this was 
not so uncertain as to render the 
mortgage void, for it would be taken 
to embrace the given number of 


Ind. 


acres in the form of a square. By- 
bee v. Hageman, 66 III. 519. 
» 49.. Carter v. Barnes, 26 Ill. 454: 


Martin v. Kitchen, 195 Mo. 477, 93 
SW 780; Carter v. Holman, 60 Mo. 
498; Harney vy. Wirtz, 30 N. D. 292, 
307, 152 NW 803 [cit Cyc]. 

[al Thus, where the description 
of the property is so indefinite that 
it cannot be identified, or if the de- 
scription calls for premises which 
have no existence, or which cannot 
possibly be found, the mortgage 
must then be considered void, and the 
court cannot. receive extraneous evi- 
dence to explain the intention of the 
parties, or reform the mortgage. 
Carter v. Barnes, 26 Ill, 454, 
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[§ 250] H. Description of Debt or Liability Se- 
cured°°—1. Necessity. To render a mortgage valid 
as a lien upon the land conveyed, as against third 
persons claiming interests, and to make it enforce- 
able by foreclosure, it is necessary that it should 
contain a description or identification of the debt 
or liability intended to be secured.*? 

Statutory requirements. In some jurisdictions the 
statutes>2 require the debt or liability secured,°® 


including interest thereon,°** to be 


mortgage; but this rule has been held not to apply 


50. Construction of mortgage as 
to debt or liability secured see infra 
§§ 344-390. 

51 


MUS Shirrasa Vem Calg.an7 

Cranch 34, 3 L. ed. 260. 

Ala.—Hendon v. Morris, 110 Ala. 
106, 20'S 27. 

Cal.—Ricketson v. Richardson, 19 
Cal. 330. 

Colo.—Machette v. Wanless, 1 Colo. 
225, 


Conn.—De Wolf v. A. & W. Sprague 


Mfg. Co., 49 Conn. 282; Herman v. 
Deming, 44 Conn. 124; Hart. v. 
Chalker, 14 Conn. 77; Shepard v. 
Shepard, 6 Conn. 387; Stoughton v. 


Pasco, 5 Conn. 442, 18 AmD 72; Petti- 


bone v. Griswold, 4 Conn. 158, 10 
AmD 106. 
Fla.—Equitable Bldg., etc., Assoc. 
vy. King, 48 Fla. 252, 37 S 181: 
Ga:—Emerson v. Knight, 130 Ga. 
100, 60 SE 255. 
Ida.—Burke Land, ete, Co. v. 
Wells, 7 Ida. 42, 60 P 87. 
Tll.—Merrill v. Elliott, 55 Til. A. 


34. 

Ind.—Bowen v.. Ratcliff, 140 Ind. 
393, 39. NE 860, 49 AmSR 203; New 
v. Sailors, 114 Ind. 407, 16 NE 609, 
5 AmSR: 632; Brick v. Scott, 47 Ind. 
299; Philbrooks v. McEwen, 29 Ind. 
347. 

Iowa.—Fetes v. O’Laughlin, 62 

Iowa 532,-17 NW 764. 
' Ky:—Magoffin v. Boyle Nat. Bank, 
69 SW 702, 24 KyL 585; Robinson v. 
Sharp, 32 SW 416, 761, 17 KyL 736; 
Pearce v. Hall, 12 Bush 209; Frazer 
Vv. eben etelre, 6 KyL 744, 13 Ky. Op. 
395. 

eae Tene v. Key, 20 La. Ann. 
154. 

Me.—Pike v. Collins, 33 Me. 38. 

‘ Md.—Boyd v. Parker, 438 Md. 182. 

Mass.—Johns v. Church, 12 Pick. 
557, 28 AmD 651. 

Mich.—Michigan Ins. Co. v. Brown, 
11 Mich. 265. 

Minn.—Nazro v. Ware, 38 Minn. 
443, 38 NW 359. 
eens eee v. Vaughan, 61 Miss. 

Mo.—Winn v. Lipnincott Inv. Co., 
125 Mo. 528, 28 SW 998. 

N. H.—Hodgdon v. Shannon, 44 N. 
185 EO 

N. Y.—Griffin v. Cranston, 14 N. Y. 
Super. 281. 

115 N. 


C.—Harper v. Edwards, 
Oh.—Gill v. Pinney, 12 Oh. St. 38. 


N. 
C. 246, 20 SE 392. 


Okl.—Bastin v. Schafer, 15 OkI. 
607, 85 P 349. 
Pa.—Reed v. Kimble, 1 Del. Co. 


461. 

Porto Rico.—Solis v. Registrar, 19 
Porto Rico 984. 

S. C.—Gibson v. Hutchins, 43 S. C. 
287, 21 SE 250. 

Tenn.—Denison-Gholson Dry Goods 
Co. v. Hill, 135 Tenn. 60, 185 SW 723. 

Tex.—Barnet v. Houston, 18 Tex, 
Civ. A. 134, 44 SW 689. 

Vt.—Keyes v. Bump, 59 Vt. 391, 9 
A 598. } 

Va.—wNorris v. Lake, 89 Va. 5138, 16 
SE 663. 


Wash.—Spedden Vv. Sykes, 51 
Wash, 267,98 P 752. 
W. Va.—Goff v. Price, 42 W. Va. 


384, 26 SE 287. 
Wis.—Paine v. 
491. 
See Whiting v. Beebe, 12 Ark. 421 |} 
(in an equitable point of view the’ 


Benton, 32 Wis. 
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specified in the 


security afforded by a deed of trust 
or mortgage extends only to those 
debts set forth and recorded in the 
deed, or perhaps where notice is 
brought home to the purchaser of the 
estate thus pledged). 

[a] Effect of omission as against 
minor children of mortgagor.— 
Thompson vy. Thompson, 29 SW 133, 
16 KyL 513. 

5a. See statutory provisions. 

53. Ga.—Jay v. Whelchel, 78 Ga. 
786, 3 SE 906; Gibson v. Hough, 60 
Ga. 588; Frost v. Allen, 57 Ga. 326; 
Jackson v. Carswell, 34 Ga. 279. 

Jll.— Caraway v. Sly, 222 Ill. 203, 
78 NE 588. 

La.—State v. Citizens’ Bank, 33 
La. Ann. 705; Pele v. Meaux, 17 La. 
Ann. 58; Linton v. Purdon, 9 Rob. 482. 

Md.—Harrison v. Annapolis, etce., 


RR: Co.,;°50 Md. 490; Maus v. McKellip, 
°38 Md. 231; In re Young, 3 Md. Ch. 


461. 

N. H.—Somersworth Sav. Bank v. 
Roberts, 38 N. H. 22; Boody v. Davis, 
20 N. H. 140, 51 AmD 210; Bassett 


|v. Bassett, 10 N. H. 64. 


Tex:—Cushing: v. Riddel, (Civ. A.) 
255 SW 479. 

fa] In Minnesota L. (1907) c¢ 328, 
requiring conveyances of real estate 
as security to show the purpose for 
which they are given, and_ the 
amount of the debt secured, being in- 


/tended solely as a revenue measure, 


does not restrict the right to give 
real estate as security, provided the 
instrument contains the information 
required by law, so that the tax upon 
the debt is assured to the state. 
Staples v. East St. Paul State Bank, 
122 Minn. 419, 142 NW 721. 

54. See cases infra this note. 

[a] In Canada the statute pro- 
vides that, where the principal and 
the interest secured by the mortgage 
are made payable on a plan under 
which payments of the principal and 
the interest are blended, no interest 
shall be recoverable unless the mort- 
gage contains a statement showing 
the amount of such principal and 
interest and the rate of interest 
chargeable thereon, calculated yearly 
or half yearly not in advance. 
Standard Reliance Mortg. Co. v. 
Stubbs, 55 Can. S. C. 422, 38 DomLR 
435, [1917] 3 WestWkly 402 [rev 27 
Man, 276, 32 DomLR. 57, [1917] 
1 WestWkly 850]; Canadian Mortg. 
Invi: Co.av Cameron, +55 iCanwiS, 4C) 
409, 38 DomLR 428, [1917] 3 West 
Wkly 521. [rev 11 Alta. L. 441, 38 
DomLR 792, [1917] 2 WestWkly 18]; 
Canadian Mortg. Inv. Co. v. Baird, 
(Alta.) 80 DomLR 275, 34 WestLR 
985, 10 WestWkly 1195; Colonial 
Inv. Co. v. Borland, 5 Alta. lL. 71, 6 
DomLR 211, 22 WestLR 145, 2 West 
Wkly 960; Standard Reliance Mortg. 
Corp. v. Cowie, 10 Sask. L. 263, [1917] 
3 WestWkly 238. 

{[b] In the Philippines and Porto 
Rico interest on a loan secured by 
mortgage is not covered unless an 
agreement therefor and the amount 
thereof appear in the record. Obras 
Pias v. Ignacio, 17 Philippine 45; 
PUES v. Patxot, 1 Porto Rico Fed: 

55. McClure v. Smith, 115 Ga. 709, 
42 SE 53; Troup Co. v. Speer, 23 Ga. 
A. 750, 99 SE 541. 

56... U..,, S.>-Shirras.-.y. -; Caig, ..7% 
Cranch 34, 3 L. ed. 260; In re Corbitt, 


For later cases, developments and changes in the law See cumulative Annotations, same title, page and note number. 


[§§ 250-251 


to a deed given as security for a debt.*® 

[§ 251] 2. Sufficiency in General. It is not essen- 
tial to the validity of a mortgage or deed of trust 
that it should describe the debt intended to be se- 
cured with minuteness or literal exactness ;°° a refer- 
ence to the subject matter secured is sufficient if 
thereby a means is afforded of ascertaining what the 
encumbrance really is.57 
in the mortgage the amount of the debt secured, if 
ascertained,°® failure to do so does not invalidate 
the mortgage as between the parties thereto,5® and 


While it is usual to state 


248 Fed. 988. 

Ala.—Hendon v. Morris, 110 Ala. 
106, 20 S 27 (recognizing rule). 

Ark.—Dyer Bank v. Cole, 157 Ark. 
583, 249 SW 32. 

Cal.—Ricketson vy. Richardson, 19 
Cal. 330. ‘ 

Ane Clos MACE ES v. Wanless, 1 Colo. 

Conn.—Hill v. Banks, 61 Conn. 25, 
23 A 712; King v. Kilbride, 58 Conn. 
109, 19 A 519; Merrills v. Swift, 18 
Conn, 257, 46 AmD 315. ; 

Fla.—Equitable Bldg., ete., Assoc. 
v. King, 48 Fla. 252, 37 S 181. 

Ida.—Burke Land, ete, Co. v.. 
Wells, 7 Ida. 42, 60 P 87. 

Ill.—Merrill v. Elliott, 55 Ill. A. 34. 

Ind.—4ttna L. Ins. Co. v. Finch, 
84 Ind. 301; Ogborn v. Eliason, 77 
Ind. 393. 

lowa.—Fetes v. O’Laughlin, 62 
Iowa 532, 17 NW 764. 

Ky.—Morris v. Murray, 82 Ky. 36; 
Frazer v. Taliaferro, 6 KyL 744, 13 
Ky. Op. 395: 

La.—Durrive v. Key, 20 La. Ann. 
154 (recognizing rule). : 
Me.—Pike v. Collins, 33 Me. 38. 
Md.—Boyd v. Parker, 43 Md. 182. 
Mass.—Johns v. Church, 12 Pick. 
557, 23 AmD 651. ; 
Mich.—Michigan Ins. Co. v. Brown, 

11. Mich. 265. 

Mo.—Winn v. Lippincott Inv. Co., 
125 Mo. 528, 28 SW 998. 

N. H.—Hodgdon v. Shannon, 44 N. 
H. 572; Gilman v. Moody, 43 N. H. 
239; Webb v. Stone, 24 N. H. 282; 
Sheafe v. Gerry, 18 N. H. 245; Rob- 
ertson v. Stark, 15 N. H. 109. 

N. Y.—Durfee v. Knowles, 2 NYS 


466. 
N. C.—Harper v. Edwards, 115 N. 
C, 246, 20 SE 392 (recognizing rule). 
Oh.—Choteau v. Thompson, 3 Oh 


St. 424. 

Okl.—Bastin v. Schafer, 15 Okl. 
607, 85 P 349. 

Pa.—Reed v. Kimble, 1 Del. Co. 


461. 

Porto Rico.—Solis v. Registrar, 19 
Porto Rico 984. : 

S. C.—Gibson v. Hutchins, 43 S. Cc. 
287, 21 SE 250 (recognizing rule).- 

Tenn.—Denison-Gholson Dry Goods 
Co. v. Hill, 135 Tenn. 60, 185 SW 723, 
725 [quot Cyc]. 

Tex.—Barnet v. Houston, 18 Tex. 
Civ. A. 134, 34 SW 689. 


Vt.—Keyes v. Bump, 59 Vt. 391, 9 
A 598. 


Va.—Norris v. Lake, 89 Va. 513, 16 


SE 668. 
W.. Va.—Goff v. Price, 42 W. Va. 
384, 26 SE 287; Riggs v. Armstrong, 


23 W. Va. 760 


Nei orscho ty v. Benton, 32 Wis. 
57. Ark.-—Dyer Bank v. Cole, 157 


Ark, 583, 249 SW 82. 

Conn.—Mix v. Cowles, 20 Conn. 
420; Merrills v. Swift, 18 Conn. 257, 
46 AmD 815. 

Iowa.—Fetes v. O’Laughlin, 
Iowa 532, 17 NW 764; 
Frazier, 40 Iowa 502. 

Ky.—Morris v. Murray, 82 Ky. 36. 

N. Y.-—Youngs v. Wilson, 27\N. Yu 
351; Jackson v. Bowen, 7° Cow. 13. 

58. See cases passim this section; 
supra § 250; and infra §§ 252-258. 

59. U. S.—In re Hawks, 204 Fed. 
309 [aff sub nom. Crowder v. Allén- 
West Commn. Co., 213 Fed.-177,.12¥% 
CGA’ 521], ' 


62 
Kellogg v. 


= 


a ok a atapaies 


even as to third persons such omission is not fatal 
where the mortgage refers to other instruments, or 
directs the inquirer to the proper source for the 
A mortgage made to se- 
cure a-debt or obligation may stand as security for 
such debt or obligation no matter what form the 
debt or obligation may take so long as its identity 


particular information.®° 


may be traced.®+ 


If the mortgage is meant to cover several different 
debts, it is not essential that they should be item- 
or that the total 
amount should be apportioned between them.®? 

Where a single tract is situated in two municipal 
districts, it is not necessary to apportion the amount 
between the two parts of the land, where the inten- 
tion is that the whole tract shall answer for the 


ized or separately described, 


total debt.®% 


Miss.—Wilson v. Vaughan, 61 Miss. 
472. 
. N. H—Somersworth Say. Bank v. 
Roberts, 38 N. H. 

N. Y.—Robinson Vv. Williams, 22 N. 
Gs 380. 


Wash.—Spedden v. Sykes, 51 Wash. 
267..273,.98 P7152 [cit Cyc}. 

60. U. S—In re Hawks, 204 Fed. 
809 [aff sub nom. Crowder v. Allen- 
West Commn. Co., 218 Fed. 177, 129 
CCA 521]. 

Ark.—Cazort, ete., Co, v. Dunbar, 
91: Ark. 400, 121-SW 270. 

a Fla._-Equitable Bldg., etc., 
v. King, 48 Fla. 252, 37 $ 181. 

Iowa.—Kellogg v. Frazier, 40 Iowa 
502. 

Me.—Pike y. Collins, 33 Me. 38. 

N. Y.—Robinson v. Williams, 22 
N. Y. 380. 

[a] Reference to other recorded 
mortgage.—A mortgage which pro- 
vides that, upon the full payment of 
the notes described in’a certain 
other mortgage executed upon a 
given date, and recorded upon a given 
page of a specified volume of the 
records of another county, it shall 
be void, sufficiently indicates the 
amount secured . to put subsequent 
purchasers upon inquiry. Kellogg v. 
Frazier, 40. lowa 502. 

Effect of recording laws see infra 

254. 

; Sufficiency of description as affect- 
ing priorities see infra §§ 447, 462, 
-505, 523. 

. 61. In re Silver, 208 Fed. 79%; 
Brinckerhoff. v. Lansing, 4 Johns, Ch. 
(N. Y.) 65, 8 AmD 538; Choteau vy, 
Thompson, 3 Oh. St. 424; Patterson 
vy. Johnston, 7 Oh. Pt. I 225. 

62. Iowa.—Clark v. Hyman, 55 
Towa 14, 7 NW 386, 39 AmR 160. 

Ky.—Frazer v. Taliaferro, 6 KyL 
144, 13. Ky. Op. 395. 

Mich. —Michigan Ins. Co. v. Brown, 
11 Mich:. 265. 

Mo.—Winn v. Lippincott Inv. Co., 
125 Mo..528, 28 SW 998. 

Pa.—Reed v. Kimble, 1 Del. Co. 
461. 

Tex.—Barnet v. Houston, 18 Ten. 
Civ. A. 134, 44 SW 689. 
Va. —Vanmeter vy. 

Gratt. (44 Va.) 148. 

[a]. Descriptions held sufficient.— 
(1) A description of the indebtedness 
secured by a mortgage as a certain 
gross amount was Ssufficiently spe- 
cific where such indebtedness was in 
fact upon several promissory notes, 

which, with accrued interest, aggre- 
Sated! the amount stated. Clark. v. 
Hyman, 55 Iowa 14, 7 NW 386, 39 
AmR 160. (2) A mortgage to secure 
all existing debts, without specify- 
ing them, is not invalid for want of 
certainty in the amount. secured. 
Michigan Ins. Co. v. Brown, 11 Mich. 
265. (3) Where deeds of trust are 
taken on distinct portions of the land 
conveyed, to secure a certain amount 
of the bonds given for the purchase 
price, 


Assoc. 


Vanmeter, 3 


cured by each deed does not render 


the deeds invalid, but they will all- 


‘the fact that the deeds fail | 
to state which of the bonds are se- | 
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Surplusage. 


cured.®* 


[§ 252] 3. General Description—a. In General. 
general description of the debt intended to be se- 
cured is, in most jurisdictions, and in the absence 


, 


[44-C.d8] ~ 407 


Incorrect particulars in the descrip- 
tion may be rejected as surplusage, if enough re- 
main to identify the debt or obligation to be se- 


A 


of statutes providing otherwise,® all that is neces- 


to be secured.* 


[§ 253] b. Under Statutes. 


be marshaled as security for all the 
bonds. Winn vy. Lippincott Inv. Co., 
125 Mo. 528, 28 SW 998. (4) It is 
not necessary that a mortgage given 
partly for purchase money of lands 
and partly for money loaned should 
set out on its face how much was for 
purchase money and how much for 
money lent. Reed v. Kimble, 1 Del. 
Co. (Pa.) 461. (5) A description of 
that which a trust deed is given to 
secure as ‘“‘claims in the hands of P” 
against the grantor is. sufficient. 
Barnet v. Houston, 18 Tex. Civ. «a. 
134, 44 SW 689. (6) A mortgage 
purporting to be made to secure ali 
the debts due from the grantor to 
the grantee and all suretyships of 
the ‘grantee for the grantor is 
valid to secure all such .debts ex- 
isting at the time of the execu- 
tion of the mortgage, although not 
more particularly described: Van- 
Eva v. Vanmeter, 3 Gratt. (44 Va.) 


63. Solis v. Registrar, 19 Porto 
Rico 984. J 
64. Gilman v. Moody, 43 N. H. 


239; Thompson vy. Cobb, 95 Tex. 140, 
65 SW 1090, 93 AmSR 820. 


65. See infra § 253. 

66. U.- S.—Shirras v. Caig, 7 
Cranch 34, 3 L. ed. 260. 

Cal.—Moore v.. Russell, 133 iCal. 


297, 65 P 624, 85 AmSR 166. 

999” .—Machette v. Wanless, 1 Colo. 
lowa,—Clark v. Hyman, 

14, 7 NW. 386, 39 AmR.160. 

Mich.—Michigan Ins. Co. v. Brown, 
11 Mieh: 265. 

N. H.—Melvin v. Fellows, 33 N.. H. 
401; Webb v. Stone, 24 N. H.. 282; 
Robertson v. Stark, 15 N. H. 109. 

N. Y.—Burnett v. Wright, 135 N. 
Y, 543, 32; NH 253 

Oh.—-Gill Vv. Pinney, 12! Oh, 28t! 
38; Stratton, v.. Brayton, 11) Oh. St. 
240; Hurd v. Robinson, 11 Oh. St. 


232. 3 

Okl.—Bastin v. Schafer, 15 Okl. 
607, 85° P 349. 

[a] “All past indebtedness due 
and owing” is a sufficient description. 
Machette v. Wanless, 1. Colo. 225. 

[b] “All debts then existing” is 


sufficient general deseription; 
Michigan Ins. Co..v. Brown, 11 Mich. 


67. Ala.—Hendon v. Morris, 110 
Ala. 106, 20 S 27. 
Cal.—Ricketson vy. Richardson, 19 


Cal. 330. 
Iowa.—Shoemake v. Smith, 80 
Deeves,.62 Mich. 


55 Iowa 


Iowa 655, 45 NW 744. 
Mich.—Damon v. 
465, 29 NW 42. 
N. H.=~Whitney ‘v. Hale, 67 N. H. 
885,30 A 417. 
N. Y.—St. Lawrence Univ. y. 
Farmer, 382 Misc. 410, 66 NYS 584. 
Oh. —Patterson Wa ‘Johnston, TOR, 
Pt. I 225. 
Vt.—Porter v. Smith, 13 Vt. 492. 


W. Va.—Goff v. Price, 42 W. Va. 
384, 26 SE 287. 5 
68. U. «S.—Jones. v. New York 


Guaranty, etc., Co., 101 U.' S. 622, 25 
L.- ed. 1030. 


sary,°® provided the description is not misleading,®* 
and is so certain that the debt can he identified® 
by the aid of extrinsic evidence,®® and that it di- 
rects the attention of interested persons to sources 
of correct and full information,’® and that the 
description, as interpreted in the light of attend- 
ant circumstances, embraces the liability intended 


Under statutes re- 


Iowa.—Fetes ' y. 62 
Iowa 532,17 NW 7 
3 a: H.—Page Vv. ‘Cauca 40 N. H. 
oO 


ay faa Y.—Youngs v. Wilson, 27 N. Y. 
oO 

Oh.—Gill v. Pinney, 12 Oh. St. 38; 
Hurd v. Robinson, 11 Oh. St. 232; 
Tousley v. Tousley, 5. Oh? St.78: 

‘Vt.—Seymour vy. Darow, 31 Vt. 122; 
McDaniels v. Colvin, 16 Vt. 300, 43 
AmD 512. 


ee Laughlin, 


an ae .—Paine v. Benton, 32 Wis. 
69. Ill—Dunn y. Burke, 139 Il. 
AVTEZ 1 


Mo.—Williams vy. Moniteau Nat. 
Bank, 72 Mo. 292; Mandle v. Hors- 
pool, 198 Mo. A. 649, 210 SW 6388. 

N. H.—Somersworth Sav. Bank y. 

22: 


Roberts, 38 N. H. 
Oh.—Gill v.* Pinney, 12 Oh. ‘St: 
38; Hurd v. Robinson, 11 Oh. St. 


Va.—Summers vy. Darne, 31 Tf 
(12; Va.y 791. ate 
70. Ala.—Hendon - v.. Morris; 110 
a Repel! be S! 27; 
rk.—Dyer Bank v. Cole, 157 Ark. 
583, 249 SW 32; Cazort, ete., Co. v. 
Dunbar, - 91 Ark, 400, 121 Sw 270; 
my oe es phy 46 Ark. 70. 
al.—Ricketson v. Richa 
Cal. 330. te aoe 
Iowa.—Fetes  v. 62 
Iowa 532,.17 NW 764 ‘ 
Me.—Pike BY ee 33 Me. 38. 
ich.—Michigan Ins. Co. 
11 Mich. 265. Yen 
N. H.—Whitney v. Hale, 67 N. H. 
385, 380 A 417; Hodgdon v. Shannon, 
Fan NotHie 5 72: Gilman v. Moody, 43 
B82. 239; Webb v. Stone, 24 N. H. 
SIN. Y.—St. - Lawrence Univ. v. 
Farmer, 32 Misc. 410, 66 NYS 584. 
N. C.—Harper v. Edwards, 115° "N: 
C..246, 20 SE 392. 


O’ Laughlin, 


Okl1. Bastin v. Schafer, 15 Ok. 
607, 85 P 349: 
Vt.—Seymour v. Darrow, 31 Vt. 


122; McDaniels vy. Colvin, 16 Vt. 300, 
42 AmD 512. 

W. Va.—Goff vy. Price, 42 W. Va: 
384, 26 SE 287. 

71. U S.—Furbish.v. Sears, 9 F. 


Cas. No. 5,160, 2 Cliff, 454. 
ePOr int —cCur tis v. -Flinn,: 46° Ark: 
Cali—Fernandez v. Tormey.) 127 


Cal. 515, 53 P 1119; Clemens v. Luce, 
101s Cal.:.432; (35 BP 1032: 
rit dears _—Machette v. Wanless, 1 Colo: 


ida.—Burke Land, etc, Co. v. 
Wells, 7 Ida. 42, 60 P 87. 

La. -_Durrive Vv. Key, 20 La. kasi 
154; Schadel v.: St. Martin, 11 La. 
Ann, 175. ‘ 

Mich.—Albion State Bank v. 


Knickerbocker, 125 Mich. 311, 84 NW 
311; Michigan Ins. Co. v. Brown, 11 


Mich. 265. 

Okl.—Bastin . v. Schafer, 15 Ok, 
607, 85 P 349. 

S. C.—Gibson. v. Hutehins,, 43-S.-C. 
287,.21 SE 250: 
yin ba .—Beardsley v. Tuttle, 11 Wis: 


408 [41 C.J.] 


quiring the debt or liability secured by a mortgage 
to be specified therein,’? it has been held that a 
general description is not sufficient.7* 

_ [§ 254] c. Effect of Recording Laws. 
jurisdictions the recording system is regarded as 
precluding a general description and as requiring 
the mortgage to show with reasonable certainty 
the nature of the hen and the amount of the debts 
Thus, if the amount is 
ascertained it should be ‘stated; if it is not ascer- 
tained then such descriptive facts as are within 
the knowledge of the parties and as tend to put one 
interested in the inquiry upon the track leading 
to a discovery, ought to be set out, and if the mort- 
gage is given to secure an existing or future. lia- 
bility the foundation of the liability should be set 
Even in these jurisdictions, however, u 
mortgage has been held sufficient where it con- 
tains enough to enable interested persons to ob- 


it is intended to secure.‘ 


forth.” 


tain the desired information.* 


72. See supra § 250. 
79. Ark.—Jarratt v. McDaniel, 32 
Ark, 598. 


Ga.—Benton-Shingler Co. v. Mills, 
13) Ga. Aw 632; 79 SBL755: 

La.—State v. Citizens’ Bank, 33 
La. Ann. 705. 

Md.—Wilson v. Russell, 13 Md. 494, 
71 AmD 645. 


i N. H.—Page v. Ordway, 40 N. H. 
253. 
[a] A stipulation for the insur- 


ance of the property to an amount 
satisfactory to the holders of notes 
secured by the mortgage is invalid 
under a statute requiring the exact 
amount of indebtedness to be speci- 
fied. State v. Citizens’ Bank, 33 La. 
Ann. 705. But see Pele v. Meaux, 17 
La. Ann. 58 (where the stipulation 
was considered valid because the 
amount of insurance was ascertain- 


able). 

In Maryland, notwithstand- 
ing the sum of money must be speci- 
fied in the mortgage, the mortgagor 
may covenant to pay in addition to 
the mortgage debt costs or charges 
incurred in collection of the debt. 
Maus v. McKellip, 38 'Md.i 231; 
Brooks vy. Lester, 36 Md. 65; Wilson 
v. Russell, 13 Md, 494, 71 AmD 645. 

[c] In Canada, under a statute 
requiring mortgages, in which the 
principal and the interest are made 
payable on a plan under which pay- 
ments of principal and interest are 
blended, to contain a _ statement 
showing the principal and the rate 
of interest chargeable thereon, cal- 
culated yearly or semi-yearly, not in 
advance, it is sufficient if the facts 
stated in the mortgage show the 
principal amount and the rate of in- 
terest chargeable thereon, and it is 
not necessary that there be a special 
statement complete in itself, of such 
amount and rate. Standard Reliance 
Morte) (Co: v., Stubbs, (bbe Gants) Ci 
422, 428, 38 DomLR 435, [1917] 3 
WestWkly 402 [rev 27 Man. 276, 
32 DomLR 57, [1917] 1 WestWkly 
850 (a clause reading: “It is further 
agreed that the principal is 
seven hundred dollars and the rate 
of interest chargeable thereon is ten 
per cent. per annum as well after as 
before default’ is a sufficient state- 
ment of the amount of the principal 
and the interest to satisfy the re- 
quirements of Interest Act § 6); 
Canadian Mortg. Iny. Co. v. Cameron, 
55 Can. S. C. 409, 838 DomLR 428, 
[1917] 3 WestWkly 521 [rev 11 Alta. 
L. 441, 38 DomLR 792, [1917] 2 West 
Wkly 18]; Canadian Mortg. Inv. Co. 
v. Baird, (Alta.) 830 DomLR 275, 34 
WestLR 985, 10 WestWkly 1195; 
Standard Reliance Mortg. Corp 
Cowie, 10 Sask. L. 263, [1917] 3 Mest 
Wkly 238. See Poapst v. British Co- 
lumbia Permanent Loan Co., (Alta.) 
[1920] 2 WestWkly 5382 (statement 
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In some 


mortgage.®° 


[§ 255] 4. False or Inaccurate Description.”’ 
mortgage is not necessarily invalid because it does 
not truly state or describe the debt which it is in- 
tended to secure.’® 
sideration in fact, it is equally valid whether or not 
the true consideration is stated in it.7® 
stand as security for the real equitable claim of 
the mortgagee, if it appears to be genuine and hon- 
est and is satisfactorily proved to be the debt 
which the parties in fact designed to secure by the 
It will be presumed as a matter of 
fact that the sum mentioned in the mortgage as the 
consideration thereof is correctly stated and is the 
whole consideration.*! 
a mortgage, which are mere clerical errors not ma- 
terial to the issue, will be disregarded; and a mis- 
take or misdeseription in the recital of the debt 
secured will not vitiate it, if the debt can be other- 
wise clearly identified.*? 


[§§ 253-255 
A 


Where a mortgage has a con- 


It may 


Apparent discrepancies in 


But it is otherwise if 


the description is so defective as to be wnmeaning 


held sufficient). 

74. Townsend v. Todd, 91 U. S. 
452, 23 L. ed. 413 (Connecticut law); 
Bridgeport Land, etc., Co. v. George 
Orlove Co., 91 Conn. 496, 100 A 30; 
Beach vy. Osborne, 74 Conn, 405, 50 
A 1019, 1118; Hill v. Banks, 61 Conn. 
25, 23 A 712; Winchell v. Coney, 54 
Conn. 24, 5 A 354; Stearns v. Porter, 
46 Conn. 313; Bramhall v. Flood, 41 
Conn. 68; Utley v. Smith, 24 Conn. 
290, 68 AmD 163; Ketchum v. Jaun- 
cey, 23 Conn. 123; Lewis v. De For- 
est, 20 Conn. 427; Bacon v. Brown, 19 
Conn. 29; Frink vy. Branch, 16 Conn. 
260; Chester v, Wheelwright, 15 
Conn, 562; North v. Belden, 13 Conn. 
376, 35 AmD 83; Sanford v. Wheeler, 
13 Conn. 165, 33 AmD 389; Booth v. 


Barnum, 9 Conn. 286, 283 AmD 339; 
Hubbard v. Savage, 8.Conn. 215; 
Crane v. Deming, 7% Conn. 387; 
Shepard v. Shepard, 6 Conn. 37; 


Stoughton v. Pasco, 5 Conn. 442, 13 
AmD 72; Pettibone v. Griswold, 4 
Conn. 158, 10 AmD 106; Ogden v. 
Ogden, 180 Ill. 543, 54 NE 750; Bul- 
lock v. Battenhousen, 108 Ill. 28; 
Babcock v. Lisk, 57 Ill. 327; Metro- 
politan Bank v. Godfrey, 23 Ill. 579; 
Pearce v. Hall, 12 Bush (Ky.) 209. 

[a] The degree of certainty requi- 
site must be determined by the char- 
acter of the debt or liability. Mer- 
ss v. Swift, 18 Conn. 257, 46 AmD 
16 


75. Merrills v. Swift, supra; Hart 
v. Chalker, 14 Conn. 77; Stoughton y. 
Pasco, 5 Conn. 442, 13 ‘AmD 72; Bule 
lock v. Battenhousen, 108 Tl. 28; 
Metropolitan Bank v. Godfrey, 23 Ill. 
579; Ogden v. Ogden, 79 Ill. A. 488 
[aff 180 Ill. 543, 54 NE 750]; Berg- 
man v. Bogda, 46 Ill. A. 351; Pearce 
v. Hall, 12 Bush (Ky.) 209; Frazer 
v. Taliaferro, 6 KyL 744, 18 Ky. Op. 
395. 

{a] .Tllustration.—Where a morr- 
gage recited that the mortgagor was 
indebted to D in a specified amount, 


and that he was to be credited for, 


such an amount as D might be 
owing him for brick, it was held that 
the description of the mortgage debt 
was too indefinite to render the mort- 
gage sufficient as against a subse- 
quent mortgage. Morris v. Murray, 
82 Ky. 36. 

Mortgage to secure future advances 
see infra § 8. 

76. Beach v. Osborne, 74 Conn. 
405, 50 A 1019, 1118; Utley v. Smith, 
24 Conn. 290, 68 AmD 163; North v. 
Belden, 18 Conn.‘376, 35 AmD 838; 
Booth Vv. Barnum, 9 Connk, 286; 223 
AmD 339; Hubbard v. Savage, 8 
Conn, 215; Crane v. Deming, 7 
Conn. 387; Stoughton v. Pasco, 5 
Conn, 442, 13 AmD 72; Pettibone v. 
Griswold, 4 Conn. 158, 10 AmD 106; 
Gardner v. Cohn, 191 Ill. 553, 61. NE 
492. 

77. Description of note or bond 


secured see infra § 256. 

78. See cases infra this section. 

79. Richfield Springs First Nar. 
Bank v. Keller, 127 App. Div. 435, 111 
NYS 729. 

“The fact that no bond was actu- 
ally given at the date of the execu- 
tion and delivery of the mortgage 
does not impair it, since there was 
other sufficient consideration there- 
for. (1 Jones Mort. [8d:ed.] § 353; 
Goodhue v. Berrien, 2 Sandf. Ch. (N. 
Y.) 630; Baldwin v. Raplee, 2 F. 
Cas. No. 801, 4 Ben. 433.) Its valid- 
ity does not depend upon the form 
of the indebtedness, whether by note, 
bond or otherwise, but upon the ex- 
istence of the debt which it was 
given to secure. (Goodhue v. Ber- 
rien, supra; Burger vy. Hughes, 5 
Hun 180 {aff 63 N. Y. 629 mem})).” 
Sullivan v. Corn Exch. Bank, 154 App. 
Div. 292; 294, 139 NYS 97. 

80. U. $’—Shirras v.i, 'Caigys oF 
Cranch 34, 3 L. ed. 260; In re Farm- 
ers’ Supply Co., 170 Fed. 502. 

Cal.—Fuller v. McClure, 48 Cal. A. 


185, 191 P 1027; McCaughey v. Mc- 
Duffie, 7 Cal. Unrep. Cas, 175, 74 P 
751. 


La.—Huber v. ,Jennings-Heywood 
Oil Syndicate, 111 La. 747, 35 S 889. 
But see Freeland v. Briscoe, 3 La. 
Ann. 255 (holding that a -mortgage 
to secure a claim stated to be the 
mortgagee’s, but proved not to be, 
is void). 

Lhasa v. Finnerty, 232 SW 
129. 

Tenn.—Denison-Gholson Dry Goods 


Co. vs Hill? 435. "Fenn “60; 1852 SW 
723, 725 [auot Cyc]: 
Va.—Muller v. Stone, 84 Va. 834, 


6 SE 223, 10 AmSR 889. 


WwW. Va. anc v. Armstrong, 23 
W. Va. 76 
{a] Tin stration ADRs b a trust 


deed executed by a husband and a 
wife recited that it secured a joint 
indebtedness for six thousand dol- 
lars, whereas there was no joint in- 
debtedness, but it secured a_ six 
thousand dollar note executed by the 
husband alone, was not a fatal va- 
riance in the description of the debt 
secured, and did not avoid the trust 
deed, for parol evidence was admis- 
sible to show the note actually in- 
tended to be secured. Graham vy. 
Finnerty, (Mo.) 232 SW 129. 

81. Bridgés v. Blake, 106 Ind. 332, 
6 NE 833; Wiswall v. Ayres, 51 Mich. 
324, 16 NW 667. 

82. Pepper v. Dunlap, 16 La. 163; 
Scott v. Bailey, 28 Mo. 140; Jackson 
v. Bowen, 7 Cow. (N. Y.) 13; Beattie 
v. Meeker, 149 NYS 453 [aff 164 App. 
Div. 964 mem, 149 NYS 1070 mem]; 
Mower v. Kip, 6 Paige (N. Y.) 88, 29 
AmD 748 [rev 2 Edw. 165]; Tousley 
v. Tousley, 5 Oh. St. 78. 

Misdescription of note or bond 
secured see infra § 256. 


For later cases, developments and changes in the law see cumulative Annotations, Same title, page and note number. 
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and is not capable of explanation.’ 
gage 1s given in good faith and for a valuable con- 
sideration, its validity is not affected, as to creditors 
or subsequent purchasers, by the fact that it is ex- 
pressed to be for a larger sum than is really due 


- to the mortgagee.*# 
Indemnity mortgages. 


what more strictly drawn; 


insufficient.8® 


a bond, 


83. Bowen v. Ratcliff, 140 Ind. 393, 
39 NE 860, 49 AmSR 208. 

[a] Tlustration.—Where a mort- 
gage purported to secure “any notes 
that may be given for renewal of 
said notes,” and also “any future 
advances or other indebtedness due,” 
but no notes which could answer to 
the description in the mortgage, it 
could not stand as security for any 
original or renewal notes between 
the parties; and the words ‘‘other in- 
debtedness’” must be restricted to 
mean indebtedness other than for fu- 
ture advances or other than indebt- 
edness evidenced by promissory 
notes. Bowen v. Ratcliff, 140 Ind. 
393, 39 NE 860, 49 AmSR 208. 

64. Sawyer v. Bradshaw, 125 Ill. 
440, 17 NE 812; Miller v. Rouser, 25 
Ili, A. 88; Nazro v. Ware, 88 Minn. 
443, 38 NW 359; Haspel v. Martin, 
35 Pa. Super. 57; Keagy v. Trout, 85 
Va. 390, 7 SE 329. 

85. Stearns v. Porter, 46 Conn. 
313; Thomas v. Olney, 16 Ill. 53; 
Blandy v. Benedict, 42 Oh. St. 295. 

86. Stearns v. Porter, 46 Conn. 
313; Merrills v. Swift, 18 Conn. 257, 
46 AmD 315; Sanford v. Wheeler, 13 
Conn. 165, 33 AmD 389. See Bishop 
v. Warner, 19 Conn. 460 (where the 
rule is recognized, but held not ap- 
plicable). 


87. Emerson v. Knight, 130 Ga. 
100, 60 SH 255. 
yes Stevens v. Hampton, 46 Mo. 
89. Hoskins v. Cole, 34 Ill. A. 541; 
Aull v. Lee, 61 Mo. 160; Mandle v. 
ERATED, 198 Mo. A. 649, 201 SW 
90. U. S.—In re Farmers’ Supply 
Co., 170 Fed. 502. 


Ark.— Curtis v. Flinn, 46 Ark. 70. 
Cal.—Moore v. Russell, 133 Cal. 
297, 65 P 624, 85 AmSR 166; Secur- 
ity) (Ly & Te: Cozsve Mattern, 131 .Cal. 
326,963 P 482. 
AG IRs lee eal v. Branch, 16 Conn. 
Fla.—Ronnoc Grove Co. v. Coe- 
Mortimer Co., 83 Fla. 370, 91 S 265. 
Ga.—Emerson v. Knight, 130 Ga. 
100, 60 SE 255. 
Il.—Dunn v. Burke, 139 Ill. A. 12; 
Merrill v. Elliott, 55 il. A. 34. 
Iowa.—Shoemake  v. Smith, 80 
Iowa 655, 45 NW 744. 
Ky.—Bailey v. Fanning Orphan 
School, 14 SW 908, 12 KyL 644. 
La.—-Huber Vv. ‘Jennings- Heywood 
Oil Syndicate, 111 La. 747, 35 S 889. 
Md.—Boyd v. Parker, 43 Md. 182. 
Mass.—Dooley v. Potter, 146 Mass. 


148, 15 NE 499. 
Ware, 38 Minn, 


Minn.—Nazro_ v. 
443, 38 NW 359. 

Mo.—Aull v. Lee, 61 Mo. 160; Man- 
dle v. Horspool, 198 Mo. A. 649, 201 
at 638; Deuser v. Walkup, 43 Mo. A. 

oO 

N. H.—Barker v. Barker, 62 N. H. 
366; Prescott v. Hayes, 43 N. H. 593; 
Somersworth Sav. Bank. v. Roberts, 
3 pee 22; Sheafe v. Gerry, 18 N. 


In regard to indemnity 
mortgages, the rules have been, in some eases, some- 
and it appears to be re- 
quired that the recital of the debt in the morteage 
should correspond closely with the actual facts,%° 
and where the obligation is contingent, a descrip- 
tion of it in the mortgage as an absolute deed is 
On the other hand it has been held 
that in a mortgage given to indemnify a surety on 
in which the mortgagor was principal, a 
mere misdesecription of the bond will not invalidate 
the mortgage;§* and that the fact that a deed of 
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If the mort- 


evidence.?? 


terest, but fails 


N. Y.—Beattie v. Meeker, 149 NYS 
453 [aff 164 App. Div. 964 mem, 149 
NYS 1070 mem]. 

N. C.—Harper. v. Edwards; 115 N. 
C. 246, 20 SE 392. 

Okl.—Bastin v. Schafer, 15 Okl. 
607. 85 B 349. 

Tenn.—Denison-Gholson Dry Goods 
Co. v. Hill, 135 Tenn. 60,. 185..SW 
723; First) Nat. Bank v. Tamble, 
(Ch. A.) 62 SW 308. 

Tex.—Thompson vy. Cobb, 95 
140, 65 SW 1090, 98 AmSR 820, 

Vt.—Porter v. Smith, 13 Vt. 492. 


Tex. 


Wis.—Palmeter v. Carey, 63 Wis. 
426, 21 NW 793, 28 NW. 586. 
[a] IZllustrations.—(1) Where a 


mortgage described the note as one 
for the penal sum of seven hundred 
and eighty-seven dollars, and the 
note produced was for that sum but 
without any penalty, the mortgage 
was not void for want of reasonable 
certainty. Frink v. Branch, 16 Conn. 
260. (2) A mortgage described the 
debt as evidenced by two notes, each 
due in four years. On suit to re- 
deem, one note produced was due in 
four and another in five years. On 
the latter note an indorsement had 
been made when the mortgage was 
delivered. The note was. properly 
admitted, the description in the 
mortgage being clearly a mistake. 
Dooley v. Potter, 146 Mass. 148, 15 
NE 499. (3) Where the note is iden- 
tified by -description, number, and 
paragraph, a recital in the mortgage 
that the -money was borrowed from 
one person and in the note that it 
was borrowed from another is imma- 
terial: Huber v. Jennings-Heywood 
oe Syndicate, 111 La. 747, 35 § 
889. 

[b] Reference to another mort- 
gage.—A mortgage which is given as 
security for a note “according to its 
terms,’ which terms are set forth 
in another recorded mortgage _ to 
which reference is made, is valid. 
Security L. &.T. Co. v. Mattern, 131 
Cal. 326, 63. P 482. 

{c] Consideration partly cash and 


partly duebill.—Where a loan to se- 


cure the repayment of which a mort- 
gage was given consisted partly of a 
cash payment and partly of the giv- 
ing of a duebill, which was accepted 
as cash, and paid a few days later, 
the loan was properly described as 
money in the total amount of the 
cash and the duebill. Beach v. Os- 
borne, 74 Conn. 405, 50 A 1019, 1118. 
{d] Consideration represented by 
other notes.—The fact that the in- 
debtedness represented by a note to 
secure which a trust deed is given 
was, at the time of the making of 
such note, represented by other notes 
of the maker, is no reason for refus- 
ing to enter a decree of foreclosure 
upon the actual indebtedness repre- 
sented: by the note for which the 
trust deed was given as security. 
Sampson vy. Neely, 106 Ill. A. 129, 
[e] Omitted words smpplied.—(1) 
Where a note is made payable for 
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trust purported to be given to secure a note due 
the beneficiary, whereas it was given to indemnify 
him as surety upon a note to a third person, is not 
a fatal misdescription.®§ 

[§ 256] 5. Description of Note or Bond Secured. 
A promissory note or bond secured by mortgage 
may be described according to its tenor and effect,®® 
and errors, inaccuracies, or lack of particularity in 
the description will not invalidate the mortgage if 
the intention of the parties is apparent, or the 
note or bond is capable of identification from other 
parts of the instrument or by the aid of extrinsic 
This rule applies where there is a mis- 
recital as to the amount of the note secured, or a 
failure to state the amount at all, but the note is 
otherwise fully and properly described ;°+ where the 
deseription of the note indicates that it bears in- 


to specify its rate or the time of 


one thousand dollars, and the con- 
sideration of the mortgage given to. 
secure it is stated to be ‘‘one thou- 
sand,” the word “dollars” being 
omitted therefrom, in an _ action 
brought to reform and _ foreclose 
the mortgage the omitted word will 
be supplied,. agreeably to the under- 
standing and meaning of the parties. 
Palmeter v. Carey, 63 Wis. 426, 21 
NW 793, 23 NW 586. (2) Where a 
note was made payable to a named 
person “or order,’’ and in the de- 
scription of it in a mortgage given 
to secure it the words “or order” 
were omitted, this was held to be 
no misdescription, but only an im- 
perfect description and not destruc- 


Ese. Hough v. Bailey, 32 Conn. 
8 
{f] Where a bond secured by a 


mortgage was canceled and the mort- 
gage retained in anticipation of the 
making of another bond later, and on 
execution of the later bond the 
mortgage was recorded, it was held 
that the mortgage substituted as se- 


curity therefor. In re Silver, 208 
Fed. 797. 
[g] Presumptions.—Where a note 


and mortgage are executed to the 
same party, and bear the same date, 
and the mortgage recites that it is 
given to secure a sum equal to the 
amount of the note, it will be pre- 
sumed that the note is secured by 
the mortgage. Bailey v. Fanning 
Orphan School, 14 SW 908, 12 KyL 
644. 

91. Ark.—cCurtis v. Flinn, 46 Ark. 

Ill.— Gardner v. Cohn, 191 Ill. 553, 
61 NE 492. But see Bullock v. 
Battenhousen, 108 Ill. 28; Bergman 
v. Bogda, 46 Ill. A. 351 (in both of 
which the mortgage omitted to state 
the amount of the note and contained 
no reference to any other instrument 
by which the amount could be ascer- 
tained). 4 

Iowa.—Fetes v. O’Laughlin, 62 
Iowa 532, 17 NW 764. 

Mo.—Schroeder v. Bobbitt, 108 Mo. 
289, 18 SW 1098. 

N. H.—Somersworth 
Roberts, 38 N. H. 22. 

N. Y.—Beattie v. Meeker, 149 NYS 
453 [aff 164 App. Div. 964 mem, 149 
NYS 1070 mem]. 

N. G.—Harper v. Edwards, 115 N. 
C. 246, 20 SE 392. 

IM. 3 

424, 


Sav. Bank v. 


Jones 
18 SW 


Tex.—Clementz v. 
EumRey Cos, 4.82 6 tex 
599; 
But see supra § 254 text and note 


{a] Tliustration.—Where a mort- 
gage recited that it Secured a nove’ 
for three hundred dollars, and the 
mortgage and a note for two hun- 
dred and fifty dollars were in the 
possession of the mortgagee at his 
death, the discrepancy indicates only 
a mistake in the drawing of the 
mortgage. Beattie v. Meeker, 149 
NYS 4538 [aff 164 App. Div. 964 mem, 
149 NYS 1070 mem]. 


410: [41 C.J] 


payment ;°? or where there is a mistake in reciting 
the date of the note,®* or its maturity,°* or in 
specifying the time and manner of its payment;°* 
but such error is merely clerical, and the note is 
nevertheless clearly identified. Nor will the mort- 
gage be avoided by a mistake in setting forth the 
name of the parties to the note which is intended 
And the omission to set forth, in 
the description of the note, a nugatory or unimpor- 
tant clause therein, not essential to its identitica- 
tion, will not be regarded as material.’ 
note and the mortgage given to secure it mutually 
refer to each other, they must be construed to- 


to be secured.®® 


gether.®® 


Failure to describe the notes or to designate the 
parties to. whom payable does not invalidate the 
mortgage where it expressly states that it was given 
to secure the mortgagee in a specified sum.°? 

Nonexistent note or bond. When the mortgage 
describes the debt as evidenced by a note or bond, 
and there is actually no such obligation in exist. 
ence, the weight of authority inclines to the view 
that the mortgage may nevertheless stand as. secu- 


92. Conn.—Winchell v. Coney, 54 
Conn. 24,5 A 354, 
Ill.— Merrill v. Elliott, 55 Til. A. 


34. 

La.—Franek v. Brewster, 
1031, 76 S187: 

Mass.—Bangs v. Fallon, 179 Mass. 
77, 60 NE 402 

‘Minn.—Fowler v. Woodward, 26 
Minn. 347, 4 NW 231. 

[a] Error as to time of paying 
interest.—In a mortgage given to se- 
cure the payment of two promissory 
notes, the recital of the indebtedness 
correctly stated that the interest 
thereon was payable ‘‘annually,” but 
the provision for foreclosure on de- 
fault stated that the interest was 
payable “quarterly.” It was held 
that the word “quarterly” was used 
by mistake, and did not invalidate 
the security. Fowler v. Woodward, 
26 Minn. 347, 4 NW 231 


141 La. 


93. Cal.—Snow v. Holmes, 71 Cal. | 
| given to secure four notes, described 


142, 11 P 856. 
Fla.—Ronnoe Grove Co. v. Coe- 
Mortimer Co., 83 Fla. 370, 91 S 265. 
eae eek Univ. v. Weer, 21 
2 


TT A ; 
N. Y.—St. Lawrence Univ. v. 
Giamens 32 Misc. 410, 66 NYS -584. 


Tenn.—First Nat. Bank v. Tamble,. 


(Ch. A.) 62 SW 308. 

Tex.—Thompson v. Cobb, 95 Tex, 
140, 65 SW 1090, 98 AmSR 820. 

[a] MTlustrations—(1) On “July” 
16, 1866, a conveyance was made by 
warranty deed which reserved a 
mortgage lien “to secure a certain 
note of this date,” and which gave 
a description of the note that was 
fully answered by a note having the 
word “June,” instead of ‘July,’ upon 
which note certain payments were 
made to a party to whom the grantee 
had assigned it. It was held that a 
court of equity would identify this 
note as the one so secured. Black- 
burn Univ. v. Weer, 21 Ill. A. 2y. 
(2) Where a mortgage antedates 
notes by one day, but they are copied 
into the mortgage, it is not unen- 
forceable on the theory that the 
notes were not in existence when it 
was made, because, if that would 
affect its validity, the instrument 
conclusively proves that the notes 
existed when the mortgage was 
drawn and that the discrepancy was 
a draftsman’s mistake in view of 
Rev. Gen. St. § 4686. Ronnoc Grove 
Co. v. Coe-Mortimer Co., 88 Fla. 370, 
SEES 26m. 

94. Thompson v. Cobb, 95 Tex. 
140, 65 SW 1090, 983 AmSR 820. 

95. King v. Kilbride, 58 Conn. 109, 
19 A 519; Dooley v. Potter, 146 Mass. 
148, 15 NE 499. 
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rity for the amount really due from the mortgagor . 
to the mortgagee, if it recites that a debt in fact 
exists independently of the note,? or professes to 
secure the debt itself and not merely the note.* 
where the mortgage purports to secure only the note 
or bond evidencing the debt, it is invalid if no note. 
or bond is in existence.* 

[§ 257] 6. Liability of Mortgagor as Indorser. 
If the mortgage is given to secure the mortgagee 
for liabilities assumed by him as indorser of the 
mortgagor’s notes, such particulars concerning the 
notes indorsed should be given in the mortgage as 
will inform interested third persons of the nature 


But 


and extent of the obligation covered by the mort- 


gage.° 


was made, will 


is impossible.* 
against loss on 


[a] A mortgage to secure in- 
dorsers upon a note contemplated to 
be discounted at a particular bank 
and so expressed in the deed is valid 
to secure the same indorsers, al- 
though the discount took place in a 
bank different from the one named 
and the note was subsequently trans- 
ferred to a third bank with the same 


indorsers. Patterson v. Johnston, 7 
OhOPts Ie 225, 
96. Moore v. Russell, 133 Cal. 297, 


65 P 624, 85 AmSR 166; Ogborn v. 
Eliason, 77 Ind. 393; Lawton v. 
Adams, 13 Oh. Cir. Ct. 233, 7 Oh. Cir. 
Dec. 129, 

[a] Illustrations. — (1) If the 
mortgage correctly describes’. the 
note, except that the word ‘‘admin- 
istrator” is erroneously inserted 
after the name of the payee, this 
will not vitiate the mortgage. Moore 
v. Russell, 133 Cal. 297, 65 P 624, 85 
AmSR 166. (2) Where a mortgage is 


as made to the mortgagee, the de- 
scription in the mortgage will be 
sufficient to cover four notes, two 
of which were executed to the mort- 
gagee and two to his wife, it being 
shown that these were the notes in- 
tended to be secured. Lawton v. 
Adams, 13 Oh. Cir. Ct. 233, 7 Oh. Cir. 
Dec. 129. 

[b] Omitting name of maker.— 
Where a mortgage described the note 
secured by giving the date, amount, 
time of payment, rate of interest, 
and payee, but omitted to mention 
the name of the maker, it was held 
that the description was sufficiently 
definite to justify a decree of fore- 


asad Ogborn vy. Eliason, 77 Ind. 
97. Hill v. Banks, 61 Conn. 25, 23 


A 712; Hoskins v. Cole, 34 Ill. A. 541. 


98. See infra § 340. 
fi a Richards v. Seward, 10 Ky. Op. 
11; 

1. Burger v. Hughes, 5 Hun 180 
[aff 63 N. Y. 629 mem]. See Hodg- 


don v. Shannon, 44 N. H. 572 (form 
of debt immaterial). 

2. Mandle v. Horspool, 198 Mo, A. 
649, 201 SW 6388. 

3. U. S.—Baldwin v. Raplee, 2 F. 
Cas. No. 801, 4 Ben. 438. 

Minn.—Lee v. Fletcher, 46 Minn. 
49, vet NW 456, 12 LRA 171. 

N. Y.—Goodhue v. Ber rien, 2 Sandf. 
Ch. 630. 
dy aa SRE Soe ae v. Williams, 15 

Tenn.—Denison-Gholson Dry Goods 
Co. vy. Hill, 185 Tenn. 60, 185 SW 723, 
725 [quot Cyc]. 

Va.—Murpny’s Hotel Co., 
Herndon, 220 Va. 505, 


Inc. 
91 SE 634: 


But a recital that the mortgagees were 
indorsers on two bills of exchange, when in fact 
they were indorsers on one only, and paid the other » 
for the honor of the drawer before the mortgage 


not avoid the mortgage.® And a 


mortgage is not vitiated for failure to state the 
particulars of notes where an accurate description 
If the mortgagee is to be secured 


indorsements to be made by him 
26 Gratt. (67 Va.) - 


[a] where the mortgage 
purported on its face to have been 
executed to secure the payment of 
ten thousand dollars, according to 
the condition of a certain bond, and 
it appeared that no such bond was 
ever executed, it was held that that: 
fact was not of itself fatal to. the 
claims of the mortgagee, and that 
parol evidence might be received to 
sustain the mortgage. Baldwin v. 
ere 2 F. Cas. No. 801, 4 Ben. 
4 Ogden v. Ogden, 180 Ill. 548, 54- 
NE 750; Whiting Paper Co. v. Busse, 
95 Ill. A. 288: See Leader Pub. Co. 
v.59 (Grant. Erust,\ete.,) CojmiT? Inds 
192, 91 NE 498 (since a note or bond 
collateral to a mortgage is the sub- 
stance, and the mortgage the inci-. 
dent, there is no debt secured by the” 
mortgage where no note or bond is- 


Eacho v. Cosby, 
112. 
Thus, 


executed or issued as prescribed 
therein). z 
[a] Thus, where a mortgage does” 


not purport to secure an existing in- 
debtedness, but merely the payment 
of a certain note, and there was no 
such note in existence at the time the’ 
mortgage was made, it cannot be 
foreclosed as drawn, to the prejudice 
of the intervening rights of third 
persons, although an indebtedness. 
actually existed and a note corre- 
sponding to that described in the’ 
mortgage was afterward drawn. 
en v. Ogden, 180 Ill. 543, 54 NE 

5. Robinson yv. Sharp, 32 SW 416,. 
761, 17 KyL 736; Linton v. Purdon, 


9 Rob. (La.) 482; Goddard v. Saw-_ 
yer, 9 Allen (Mass.) 78. ° 
6. Fetter v. Cirode, 4 B. Mon. 
(Ky.) 482. 
oe Lewis v. De Forest, 20 Conn. 
{a] Ilustration.—Two ~ partners 


made a mortgage of real and personal 
property to secure the mortgagee 
against certain liabilities incurred 
for them. It recited that he was an. 
accommodation indorser and signer- 
for them on sundry notes, drafts, 
and bills of exchange of theirs to’ 
sundry persons and banks, to the 
amount of fifty thousand dollars, 
which obligations were then matur- 
ing, but of which they were not able 
to give a particular description. It- 
was necesSary, in order to secure the 
mortgagee, that the mortgage should 
be given at once, and before a more 
accurate description of the notes and 
drafts could be made, as they were 
not then in the possession of either: 
of the parties, It was held that the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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in the future, the fact should be so- stated, with 
a limitation as to the time and amount of the in- 
dorsements.§ 

[§ 258] 7. Future Advances.® 
‘statutes providing otherwise,!° a mortgage securing 
future advances need not contain a definite state- 
ment of the amount;' all that can be required is 
that such advances be described with reasonable 
certainty, so that they may be ascertained by the 
exercise of ordinary diligence on proper inquiry.’* 
It is not essential to the validity of a mortgage given 
to secure future advances to be made to two per- 
sons named therein that it should state separately 
the particular items to be received by each.1® 

Specifying purpose of mortgage. Where a mort- 
gage is given to secure future advances, or as a 
‘general security for balances which shall be due 
from time to time from the mortgagor, it may be 
taken in the form of a mortgage for a specific sum 
of money large enough to cover the amount of the 
advanees or floating debt intended to be secured ;1* 
and it is not invalid merely because it does not show 
on its face that it is for advances yet to be made, 
even as against third persons not misled by the 
omission.+% 
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for sums other than those appearing on the face of 
the mortgage and expressly secured thereby at the 
time of its execution, or for any sum advanced after 
the instrument is executed, except from the time 
that the loan or advance shall be actually made; 
and that no mortgage to secure future advances 
shall be valid unless the amount of the advances 
and the times when they are to be made are specifi- 
cally stated in the mortgage.1® The statutes, how- 
ever, do not apply to a judgment taken for the 
whole amount intended to be loaned.!® In Georgia 
it has been held that, notwithstanding the statute 
requires a mortgage to specify the debt to be se- 
cured,”° the precise amount of the advances need not 
be stated where such amount, from its nature, is 
indefinite and the means for determining it are suffi- 
ciently indicated.24_ In New Hampshire a mortgage 
for future advances is invalid unless it states the 
nature and maximum amount of the obligations de- 
signed to be secured.?” 

[§ 259] I. Special Conditions and Stipulations”? 
—l. In General. While onerous conditions imposed 
in mortgages or deeds of trust will be upheld in 
the absence of fraud or imposition,’4 yet equity 
will take a broad view of the obligations of a mort- 


Statutory requirements.!7 


mortgage was not void for uncer- 
tainty, even as against subsequent 
encumbrancers. Lewis v. De Forest, 
20 Conn.. 427. 

8. Utley v. Smith, 24 Conn. 290, 
63 AmD 163; Ketchum yv. Jauncey, 23 
Conn. 123; Roussel v. Dukeylus’ 
Syndics, 4 Mart. (La.) 218. 

9. Validity of mortgages for fu- 


ture advances generally see infra 
§§ 362, 363. 

10. See infra notes 17-22. 

1l. U. S.—Shirras v. Caig, 7 


Cranch 34, 3 L. ed. 260. 
Ala.—Thomas v. Blair, 208 Ala. 48, 
93 S 704; Collier v. Faulk, 69 Ala. 
58; Lovelace v. Webb, 62 Ala. 271. 
. Ark.—Brewster v. Clamfit, 33 Ark. 
92. 
Cal.—Machado v. Bank of Italy, 
67 Cal. A. 769, 228 P 369. 
Conn.—Stoughton v. Pasco, 5 Conn. 
442, 13 AmD 72. 
Mich.—Michigan Ins, Co. v. Brown, 
11 Mich. 265. 
Miss.—Witczinski v. 
Miss. 841. 
N. Y.—Divver v. McLaughlin, 2 
Wend. 596, 20 AmD 655. : 
12. . S.—Shirras .v. Caig, 7 
Cranch 34,3 L. ed. 260; U. S. v. Hooe, 
3 Cranch 73, 2 L. ed. 370. 
Ala.—Collier v. Faulk, 69 Ala. 58. 
Ark.—Jarratt v. McDaniel, 32 Ark. 


598. 
Cal.—Machado v. Bank of Italy, 
20 Conn. 


67. Cal. Ai 769, 228 P 369. 
Conn.—Mix v. Cowles, 
420; Bacon’ v. Brown, 19 Conn. 29; 
Hubbard v. Savage, 8 Conn, 215; 
Crane v. Deming, 7 Conn. 387: 
Stoughton v. Pasco, 5 Conn. 442, 13 
AmD 72. 
Mich.—Michigan Ins. Co. v. Brown, 
11 Mich, 265. 


Miss.—Witczinski v. 
Miss. 
ak 


Everman, 51 


Everman, 51 


Y.—Robinson v. Williams, 22 N. 

Y. 380. But see Truscott v. King, 6 
N. Y. 147 (holding that the mortgage 
should so limit the amount for which 
it is to stand as security that junior 
eneumbrancers may know with cer- 
tainty what is the extent of the lien 
claimed by the mortgagee). 

13. Walker v. Walker, 17 S. C. 329. 

14. See cases infra notes 15,16, 

15. U. S.—Egegleston v. Birming- 
ham Trust, etc., Co., 277 Fed. 1015 
{aff 266 Fed. 900]. 

Ala.—Huckaba v. Abbott, 87 Ala. 
409, 6 S 48; Collier v. Faulk, 69 Ala. 
68; Forsyth v. Preer, 62 Ala. 443, 

Colo.—Du Bois vy. Denver First 


In Maryland the stat- 
utes provide that a mortgage shall not be a lien 


against him.?> 


Nat. Bank, 43 Colo. 400, 96 P 169. 
Conn.—Mix v. Cowles, 20 Conn. 
420; Hubbard v. Savage, 8 Conn. 215; 
Crane v. Deming, 7 Conn. 387. 
Ill. Collins v. Carlile, 13 Ill. 254; 
Good v. Woodruff, 208 Ill. A. 147. 
Towa.—Corn Belt Trust, etc., Bank 


v: May, 197 Iowa 54, 196 NW 735, 739 


[quot Cyc]. 
Ky.—Kentucky Lumber, etc., Co. 
v. Kentucky Title Sav. Bank, etce., 


Co., 184 Ky. 244, 211 SW 765, 5 ALR 
391; Perkins, ete, Co. v. Drew, 122 
SW 526. 

La.—Morris v. Cain, 39 La. Ann. 
712, 1 S 797, 2 S 418. 

Miss. —Summers v. Roos, 42 Miss. 
749, 2 AmR 653. 

Mo.—Foster v. Reynolds, 38 Mo. 


553) 

Mont.—Raymond First Nat. Bank 
v. Robke, 72 Mont. 527, 235 P 327. 

N. J.—Bell v. Fleming, 12 N. J. Eq. 
13; nae v. New Jersey Oil Co., 11 
N. J. 49. 

N. TY Gtica Bank v. Finch, 3 
Barb. Ch. 298, 49 AmD 175. 

Okl.—Berry-Beall Dry Goods Co. v. 
Francis, 104 Okl. 81, 230 P 496. 

Or. —Hendrix Vv. Gore, 8 Or. 406. 

Pa.—Land Title, etc., Co. v. Shoe- 
makér, 257 Pa. 213, LOI A335.5° 2 

R. I.—Blackmar v. Sharp, 23 R. I. 
412, 50 A 852. 

[a] Separate agreement for ad- 
vances.—In Pennsylvania it is the 
established rule that, when a con- 
tract for advances or the assumption 
of future obligations accompanies a 
mortgage, it is not essential to its 
validity that the engagement as to 
advances be expressly referred to in 
the mortgage. Land Title, etc., Co. v. 
Shoemaker, 257 Pa. 2138, 101 A 335, 

16. Ala.—Marks v. Robinson, 82 
Ala. 69, 2 S 292. 

Ill. —Collins v. Carlile, 18 Ill. 254. 

Iowa.—Corn Belt Trust, etc., Bank 
v. May, 197 Iowa 54, 196 NW 735, 
739 [quot Cyc]. 

Mont.—Raymond First Nat. Bank 
v. Robke. 72 Mont. 527, 235 P 327. 

Okl.—Berry-Beall Dry Goods Cv. 
v. Francis, 104 Okl. 81, 230 P 496. 

{a] The mortgage will not be 
allowed to operate to the prejudice 
of third persons, who have been 
misled or deceived by the misrepre- 
sentation of the consideration in the 
mortgage, such as subsequent pur- 
chasers or mortgagees or judgment 
creditors. Marks v. Robinson, 82 
Ala. 69, 2 S 292; Collier v; Faulk, 69 
Ala. 58; Collins v. Carlile, 13 Ill. 254. 


gagor and lean against harsh remedies invoked 
The mortgage may legally contain 


[b] In Arkansas it has been held 
that a mortgage to secure future 
advanees must clearly show ' that 
fact, and such purpose will not be 
presumed where the instrument does 
not contain a general description of 
the indebtedness secured, so as to 
put one who assumes it on natice 
that this was its purpose. Patterson 
v. Ogles, 152 Ark: 395, 288 SW 598 
[quot Word v. Cole, 122 Ark, 457, 183 
SW 757, 759 (chattel mortgage) ]. 

Priorities of mortgages to secure 
future advances generally see infra 
§§ 465-468. 
een Generally see supra §§ 250, 

18. See statutory provisions; and 
Western Nat. Bank v. Jenkins, 131 
Mdh=289, 101 JAP '667) 1 A DR UNS T7s 
Baltimore High Grade Brick Co. v. 
Amos; 95 ‘Md. 571, 52° A. 582, °53 A 
148; Brown v. Stewart, 56 Md. 421; 
Harris v. Hooper, 50 Md. 5387; Bank 
of Commerce vy. Lanahan, 45 Md. 
396; Brooks v. Lester, 36 Md. 65. 

[a] The earlier statute (Act 
[1825] c¢ 50) did not require a mort- 
gage for future advances to state the 
times when the advances should be 
made. Maus v. McKellip, 38 Md. 
231; Wilson v. Russell, 13 Md. 494. 
71 AmD 645; Cole v. Albers, 1 Gill 
Matter of Young, 3 Md. 


Robinson vy. Consolidated Real 


Est., etc., Co., 55 Md. 105. 
20. See statutory provisions. 
21. Allen v. Lathrop, 46 Ga. 133. 


But see Benton-Shingler Co. v. Mills, 
18 Ga. A. 632, .79 SE 755 (holding 
that, under Civ. Code [1910] § 3257, 
requiring a mortgage to specify the 
debt secured, a mortgage reciting 
that it was given for a note and 
“such future advances” as may be 
made during a given year is valid 
only as security for the note). 

22. Mica Products Co. v. Heath, 
(N. H.) 128 A 805 (construing L. 
[1917] ¢ 120). 


23. Stipulations as to: 
Nie ketene of property see infra 
§ 625. 


Payment of taxes see infra § 616. 
Possession and control of property 
see infra § 578. 
Right to redeem see infra. XXIV. 
Validity of power of sale see infra 
XXII, A, 2. 
24. Sée cases passim this section; 
and §§ 260-264. 
25. Duncan v. Home Co-op. Co., 
221 Mo. 315, 120 SW 733. 


{ 


412 [41 C.J,] 
a stipulation prescribing the method of ascertaining 
what is secured by it.°* In jurisdictions where the 
mortgage is a mere lien®’ a provision for reconvey- 
ance on payment of the debt is unnecessary;”* nor 
is it necessary to insert a stipulation for possession 
by the mortgagor until the forfeiture of the mort- 
gage, since it is but the expression of that which 
the law implies in the absence of a stipulation to 
the contrary.”° 

Venue. A stipulation in a mortgage that, if it 
should become necessary to institute legal proceed- 
ings for recovery of the debt, the mortgagor agrees 
that such proceedings may be brought in a district 
other than that in which he resides, is valid in the 
absence of a statute prohibiting such an agree- 
ment.#° 

Agreement for purchase by mortgagee.*! A pro- 
vision in the mortgage whereby the mortgagor 
agrees in a certain event to sell to the mortgagee 
for a fixed price a portion of the mortgaged prem- 
ises was deemed void, as being an onerous engage- 
ment entered into at the time of the mortgage.” 

[§ 260] 2. Clegging Mortgagor’s Control of Prop- 
erty. It is competent for the parties to insert in a 
mortgage any conditions or stipulations intended 
for the better securing of the mortgage debt, or 


26. Emery wv. Owings, 7 Gill (Md.) |ing as broker 
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to make the security more effective, provided they 
are not so oppressive as to be unconscionable; and 
such agreements are not invalid, as fettering the 
equity of redemption, although they may hinder the 
mortgagor in the free use or disposition of the 
premises.*? But it is 'a general rule in regard to 
all such conditions that they cannot extend beyond 
the life of the mortgage, that is to say, when the 
mortgage debt is fully paid and discharged; the 
land, and its owner in the use of it, must be as 
free as if no mortgage had been made, ‘and any pro- 
vision in the mortgage, or collateral thereto, incon- 
sistent with this right, cannot be enforced.** 

[§ 261] 3. Collateral Advantage to Mortgagee. 
In regard to stipulations in a mortgage securing to 
the mortgagee a collateral advantage or benefit, be- 
sides the payment of interest, as a condition or 
inducement to his making the loan, the rule is that 
such a bargain is valid and enforceable, provided 
it is not unconscionable or oppressive, and pro- 
vided it does not place any absolute fetter on the 
right of the mortgagor to redeem the premises on 
full payment of the debt secured.** A stipulation 
that the mortgagee shall be paid a commission for 
receiving rents in case of an entry by him is gen- 


mortgaged premises, that the mort- 


488, 48 AmD 580. 


27. See supra § 3. 
a Morrow v. Morgan, 48 Tex. 
29. Morrow v. Morgan, supra. 


Right to possession and control 
generally see infra §§ 573-590. 

30. Jex v. Keary, 18 La. Ann. 81. 

31. Conveyance to mortgagee gen- 
erally see infra §§ 573-590. 

32. 1In.re Hdward,.11 Ir.,.Ch. ,367, 

383. Maxwell v. Tipping, [1903] 1 
Ir. 498; Davies vy. Chamberlain, 25 
Pre ders ke 0 On At ge Onn Dap Wleiyrk venir Site 
Massey-Harris Co., Ltd. v. Young, 37 
N. B. 107; Trust, ete., Co. v. Lawra- 
son, 6 Ont. A. 286 [app dism 10 Can. 
Ses oie 

[a] Lease to mortgagor.—The re- 
lation of landlord and tenant may be 
created by proper words between 
mortgagee and mortgagor, for the 
bona fide purpose of further securing 
the debt, and is not necessarily a 


fraud upon creditors. ERRMSL, 7 6tCs, 
Co. vy. Lawrason, 6 Ont. A, 286 [aff 
10 Can. S..C. 679]. 

24. Browne vy. Ryan, [1901] 2 Ir. 
653. 


Agreement as to possession of 
property see infra § 578. 

5. Gescheidt v. Drier, 17 NYS 
741; Cleveland, ete., Brewing Co. v. 
Demko, .9,,Oh. -Cir., CtiN. -S.¢ 180,129 
Oh. Cir’ Ct, 102 
Patagonia Meat, etc., Co., Ltd., [1914] 
A. C. 25, 6 BRC 394; De Beers Cons. 
Mines, Ltd. v. British South Africa 
Co;; [L927] Agar GC. - 622. .Santleyy-v. 
Wilde, [1899] 2 Ch. 474; Biggs. v. 
Hoddinott, [1898] 2 Ch. 3807; In re 
Edward, 11 Ir. Ch. 367; Jennings v. 
Ward, 2 Vern. Ch. 520, 23 Reprint 
935, 18 ERC 366; Wiltse v. Excelsior 
L. Ins. Co., 10 Alta. L. 67, 29 DomLR 
32, 34 WestLR 1114. 

{a] Stipulations held valid.—(1) 
A collateral bargain that the mort- 
gagee shall, for a term of years, act 
as commission agent or consignee in 
London of all the products of the 
mortgagor’s foreign plantation i¢ 
valid, at least if the term provided 
for does not extend beyond the full 
ge and discharge of the mort- 

Bunbury v. Winter, 1 Jac. & 
Ww. 255, 37 Reprint 372; Sayers. v. 
Whitfield, 1 Knapp 133, 12 Reprint 
271. (2) The same is true.of a bar- 
gain that the mortgagor will use his 
best endeavors to secure to the mort- 
gagee the exclusive privilege of act- 


; Kreglinger v. New } 


products of a company in which the 
mortgagor is a stockholder. Carritt 
v. Bradley, [1901] 2 K. B. 550. (3) 
A covenant in a mortgage of a term 
of years that the mortgagor will, 
during the residue of the term, not- 
withstanding all principal moneys 
and interest may have been paid, pay 
to the mortgagee one third of the 
net profit rental derived from any 
underlease or tenancy affecting the 
same, with provisions for continuing 
the relative positions of mortgagee 
and mortgagor for the purpose of 
securing such share of rental, is not 
void as clogging the equity of re- 
demption. Santley v. Wilde, [1899] 
2 Ch, 474; Biggs v. Hoddinott, [1898] 
2 Ch. 307. (4) A contract that the 
mortgagor shall pay the interest on 
the mortgage, and attend to and 
take care of the mortgagee when she 
shall be sick, in the future, and that 
when she dies the mortgage shall be 
the property of the mortgagor, is 


valid. Gescheidt v. Drier, 17 NYS 
741. 

[b] Covenant to use and sell 
mortgagee’s beer.—(1) Where a 


mortgage of a licensed nublic house, 
by the publican to a brewer, provided 
that the loan should continue for a 
period of five years, and contained a 
covenant that the mortgagor, during 
the continuance of the security, 
would not sell on the premises any 
other beer than that made and sup- 
plied by the mortgagee, it was held 
that this covenant was valid and 
could be enforced by injunction. 
John Brothers Abergarw Brewery Co. 
v., Holmes, [1900] 1 Ch. 188; Biggs 
v. Hoddinott, [1898] 2 Ch. 307. (2) 
But where, “under the same condi- 
tions, the mortgagor covenanted, so 
as to bind the land, that he would 
not, during the continuance of his 
lease of the premises, whether any 
principal money or interest should 
or should not be owing on the mort- 
gage, sell any beer except that pur- 
chased from the mortgagee, it was 
held that the covenant, so far as it 
purported to tie the public house 
after payment of the mortgage debt, 
was an attempt to clog the equity 
of redemption and was void. Rice y. 
Noakes, [1900] 2 Ch. 445. (3) The 
condition, in a mortgage given to a 
brewing company for a sum of 
money advanced by it to enable the 
mortgagor to build a saloon on the 


gagor Shall not for a period of twelve 
years sell on the mortgaged premises 
any.beer, ale, or porter, except that 
manufactured by the mortgagee, is 
valid. Cleveland, etce., Brewing Co. 
v; Demko, 9, Oh. Cire Ct... N.iS.4 130; 
29°Oh; Cir. Ct. 102: 

[ec] Solicitor as mortgagee.—Stip- 
ulations in a mortgage for collateral 
advantages to the mortgagee will be 
closely scrutinized when the parties 
occupy the relation of solicitor and 
client, but although unusual, they 
will be allowed to stand if fully ex- 


plained to the mortgagor, and not 
unconscionable. Jones v. Linton, 44 
ii7Ps Rep. Ne Sii6Ok: 

[d] Stipulations held invalid.— 


(1) The purchase of a piece of land 
at an exorbitant price will not be al- 
lowed to stand when made the con- 
dition of a loan of money to a party 
whose necessities compelled him to 
borrow. Cockell v. Taylor, 15 Beav. 
108, 51 Reprint 475. (2) Defendant 
mortgaged his land to the plaintiff to 
secure £200 and interest. As part 
of the same transaction defendant 
agreed by an independent deed to sell 
his land within twelve months, and 
to give the sale thereof to plaintiff, 
who was an auctioneer, and that if 
such land was sold otherwise than 
through plaintiff defendant would 
pay the plaintiff five per cent on the 
purchase money. Defendant subse- 
quently sold the land through an- 
other auctioneer for £1,250. It was 
held that the collateral advantage 
stipulated for by the mortgagee in 
the independent deed placed such a 
fetter on the equity of ‘redemption 
that it  vitiated the agreement. 
Browne vy. Ryan, [1901] 2 Ir. 6538. 
(3) Other stipulations held invalid. 
Mainland v. Upjohn, 41 Ch. D. 126; 
James v. Kerr, 40 Ch. D. 449; Hyre 
v. Hughes, ‘2: Ch. D. 148, 18 ERC 385; 
Barrett v. Hartley, L..R.2 Hgq.. 789; 
Matthison v. Clarke, 3 Drew. 3, 61 
Reprint 801; Broad v. Selfe, 9 Jur. 
N. S. 885; Leith v. Irvine, 1 Myl. & 
K. 277, 7. HngCh 277, 39 Reprint 686; 
Webb v. Rorke, 2 Sch. & Lef. 661; 
Booth v. Salvation Army Bldg. As- 
soc., 14 T. L. R,. 3; Jennings v. Ward, 
2 Vern. Ch.. 520,-23 Reprint’ 935, 18 
ERC 866; Edmunds v. Povey, 1 Vern. 
Ch. 187, 23 Reprint 404; Langstaffe 
v. Fenwick, 10 Ves. Jr. 405, 32 Re- 
print. 902; Chambers y. Goldwin, 9 
Ves. Jr. 254, 82 Reprint 600. 


For later cases, developments and changes in the joe see cumulative Annotations, same title, page and note number. 
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Fp §§ 26. 


_ Leather Co., 


erally. invalid.*® 


the mortgagor.*® 
Stipulation for bonus. 


So, also, the mortgagee cannot 
stipulate to be receiver of the rents and _ profits 
with the commission,®? although he may stipulate 
for the appointment of a receiver to be paid by 


Where, in the negotiations 
for a loan to be secured by a mortgage, the mort- 
gagee stipulates for a bonus in consideration of 
advancing the money and in addition to the inter- 
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Default. 


est, the stipulation is valid in a case where he’ 


36.:) Clark vs'‘Smith; 1 N.> J. Eq. 
121; ShwltZ vivsSerrard, (N%:J.° Ch.) 
2 Centr. R. 211; Snow v. Warwick 
Sav. Inst., 17 R. I. 66, 20 A 94. 

37. Carew v. Johnston, 2 Sch. & 
Lef. 301. 

38. Chambers v. Goldwin, 9 Ves. 
Jr. 254, 32 Reprint 600. 

39. Mainland v. Upjohn, 41 Ch. D. 
ao Potter v. Edwards, 26 L. J. Ch. 

40. U. S.—Oleott v. Bynum, 17 
Wall. 44, 21 L. ed. 570. 
oy ala—MecLean v. Presley, 56 Ala. 

1 

Ark.—Markle vy. Fallin, 161 Ark. 
504, 256 SW 841. 

Cal.—Hewitt v. Dean, 91 Cal. By 20 
Pia: 

Conn.—Console v. Merchidee OF 
Conn. 3538, 116 A 6138. 

Ga.—Provident Say. L. Assur. Soc. 


v. Georgia Industrial Co., 124 Ga. 
399, 52 SH 289; 

Ill.—Gorham y. Farson, 119 Ill. 
425, 10 NE 1. 

Ind.—Moore v. Sargent, 112 Ind. 


484, 14 NE 466. 

Iowa.—Buffalo Center Land, 
Co. v. Swigart, 176 Iowa 422, 
NW 701. 

Kan.—Rogers vy. Hodgson, 46 Kan. 
abe: 26 P.732. 


etc., 
156 


Ky.—Sowders v. Gingell, 174 Ky. 
127, 191 SW 896, 
Lia.—Robson_ v. Beasley, 118 La. 


738,43 S391, 
Md.—Lotterer v. Leon, 138 Md. 318, 
113 A 887. 


Mass.—Greene vy. Richards, 244 
Mass: 495, 139 NE 175. 
Mich.—Wilcox v. Allen, 36 Mich. 


160. 

Erinn So ortewastere Mut. L. Ins. 
Co. v. Allis, 23 Minn. 337. 

Miss.—Caldwell v. Kimbrough, 91 
Miss. 877, 45 S 7%. 

Mo.—Philips v. Bailey, 82 Mo. 639; 
Dalton v. Eaves, 92 Mo. A. 72. 

Nebr.—Moorehead v. Hungerford, 
110 Nebr. 315. 193 NW 706. 

N. J:—Bodner v. Rotman; 95 N. J. 
Eq. Pied 123° A> 529. 

N. Y.—Williams  v. Townsend, 31 
N. Y. 411; Loughery v. Catalano, 117 
Misc. 393, 191 NYS 4386 [aff 207 App. 
Div. 895 mem, 201 NYS 919 mem]. 

N. C.—Whitehead v. Morrill, 108 
aN. CE 12° SE %8945 -Kitchin’. v. 
Grandy, 836, TSE, 663; 
nae aa Vv: Dettrick, 91 N. C. 344. 

N.. D.—State Bank vy. Reynolds 
First Nat. Bank, 192 NW 967. 

Oh.—Cincinnati Hotel’ Co. v. Cen- 
trai, . crusts +etc., Co." 11" On. *. Dec. 
(Reprint) 255, 25 CincLBul 375. 


Okl.—Bollenbach vy. Ludlum, 84 
Okl. 14, 201 P 982. 
Pa.—Booth Vv. Wolff Process 


224 Pa. S38, 73 Ai 959, 
Porto Rico. —George P. Plant Mill- 
ing Co. v. Navas, 22 Porto Rico 255, 
R. I.—Rotondo vy. Geremia, 45 R.I. 
378, 122 A 680. 
S. D.—Russell v. Wright, 23 S. D. 
338, 121 NW 842. 


Tenn.—Lee v. Security Bank, etc., 
Co., 124 Tenn. 582, 139 SW 690. 
Tex.—Shear Co. y. Hall, (Civ. A.) 


215 SW 567. 
Va.—Fant v. Thomas, 131 Va. 38, 
108 SE 847, 19 ALR 280. 
Wash.—James Vv. Brainard-Jackson, 
64 Wash. 175, 116 P 633. 


W. Va.—Oliver v. Stovall, 93° W. 
Va. 88, 115 SE 869. 
Wis.—Felton v. Stacey, 175 Wis. 


471, 185 NW 536. 
Wyo.—Sheridan First Nat. Bank v. 


Citizens’ State Bank, 11 Wyo. 32, 70 
P 726, 100 AmSR 925. 
1 Ait? —MeDougall Vou VOrks La Altay. 
B. C.—Howe v. Howe, 22 B. C. 550, 
28 DomUR 772, 34 WestLR 941. 
Man.—National Trust v. Campbell, 
17 Man. 587. : 
Ont.—Graham vy. Ross, 6 Ont. 154. 
[a] Attachment of mortgaged 
property.—A clause providing that 
the mortgagor shall not suffer. the 
property to be taken under attach- 
ment and that if it is so taken the 


mortgagee may seize and sell the, 


property, is valid. Donahoe vy. Gil- 


lon, 167 Mass. 24, 44 NE 1070. 


{[b] Failure to pay rent.—Miller 
pee eae oy Kyla 714, Tipky Op: 

41. U. S.—Olcott v. Bynum, 17 
Wall. 44, 21 L. ed. 570; Ruggles v. 
Southern Minnesota R. Co., 20 F. Cas. 
No} 12,121 

‘Ala.—Parker | v. Olliver, 106 Ala. 
549, 18 S 40. ’ 

Ariz.—Copper Belle’ Min; °Co.;,. v. 


Costello, 12 Ariz. 318, 100 P 807. 

Ark.—Markle vy. Fallin, 161 Ark. 
504, 256 SW 841; Fairbairn v. Pofahl, 
144 Ark. 313, 222 SW 16; Stillwell v. 
Adams, 29 Ark. 346. 

Cal.—Hewitt v. Dean, 91 Cal. .5, 
27.P 423; Beal vy.. Stevens, 72 Cal. 
451, 14 P 186; Whitcher v. Webb, 44 
Che? A278 Sump vie" barr. 46, Cala A. 
338, 189 P* 334; Dunn vy. .Barry,,35 
Call A325, 1692-9105 

Conn.—Console. v. Torchinsky, 97 
Conn. 353, 116 A 613. 

Ida.—Mullen v. Gooding 
etc., Oo., 520 Ida. 348, 118 P 

Ill—Curran v. Houston, 201 Ill. 
442, 66 NE 228 [aff 101 Ill. A. 203]; 
Muleahey v. Strauss, 151 Ill. 70, 37 
NE 702; Wisner vy. Chamberlin, 117 
Ill. 568, 7 NE 68; Hoodless v. Reid, 
112 Til. 105, 1 NE 118; Magnusson v. 
Williams, 111 Ill. 450;. Gibbons v. 
Hoag, 95 Ill. 45; Heath v. Hall, 60 
Ill. 344; Lincoln Nat. Bank v. Mundy, 
162 V1. Al “138. Contra, Tiernan. -v. 
Hinman, 16 Ill. 400; Ottawa Northern 
Plank Road v. Murray, 15 Ill. 336; 
Lauterjung v. Chicago Title, etc, 


Impl., 
666. 


Co., 156 Ill. A. 621; Houston v. Cur- 
ran, 101 fll. A. 203 [aff 201 Ill. 442, 
66 NE 228]. 


Ind.—Moore v. Sargent, 112 Ind. 
484, 14 NE 466; Jones v. Schulmeyer, 
39 Ind. 119; Kerbaugh v. Nugent, 48 
Ind. A. 43, 95 NE 336. 

Iowa.—Coffin v. Younker, 196 Iowa 
1021, 195 NW 591; Stern v. Rainier, 
193 Iowa 665, 187 NW 442; Renard 
v. Hatton, 178 Iowa 45, 159 NW 593; 
Swearingen v. Lahner, 93 Iowa 147, 
61’ NW 481, 57 AmSR 261, 26 LRA 
765; Clayton v. Whitaker, 68 Iowa 
412, 27 NW 296; Sloat v. Bean, 47 
Iowa 60; Cassidy v. Caton, 47 lowa 
22; Pope v. Durant, 26 Iowa 2338. 

Kan.—Rogers v.. Hodgson, 46 Kan. 
276, 26 P 732; Evans v. Baker, 5 Kan. 
A. 68, 47 P 314. 

Ky.—Sowders v. Gingell, 174 Ky. 
127, 129, 191 SW 896 [quot Cyc]. 

La.—Robson v. Beasley, 118 La. 
738, 48 S 391. 

Md.—Lotterer v. Leon, 138 Md. 318, 
1138 A 887; Condon v. Maynard, 71 
Md. 601, 18 A 957; Mobray v. Leckie, 
42 Md. 474; Schooley v: Romain, 31 
Md. 574, 100 AmD 87. 

Mass.—Greene v. Richards, 244 
Mass. 495, 139 NE 175; Hawkinson 
lv. Banaghan, 203 Mass. 591, 89 NE 


1054. 
Mich.—Wileox y. Allen, 36 Mich. 
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deducts the amount at the time from the loan and 
only advances the balance, or if the amount of the 
bonus is afterward paid and settled.*® 

[§ 262] 4. Acceleration of Maturity on Partial 
A stipulation in a mortgage that, if the 
mortgagor shall fail to perform any of the condi- 
tions therein,*® such as failure to make due and 
prompt payment of any installment or part of the 
principal or interest,“ or neglect to pay taxes and 


160. 

Miss.—Caldwell v. Kimbrough, 92 
Miss. 877, 45 S 7. 

Mo.—Lunsford v. Davis, 300 Mo. 
508, 254 SW 878; Meier v. Meier, 105 
Mo. 411, 16 SW 223; Reddick v. 
Gressman, 49 Mo. 389; McMillan y. 
Grayston, 83 Mo. A. 425. 

Nebr.—Moorehead v. Hungerford, 
110 Nebr. 315, 318, 193 NW 706 [cit 
Cyc]; Hockett v. Burns, 90 Nebr. 1, 
132 NW 718; Connecticut Mut. L. 
Ins. Co. v. Westerhoff, 58 Nebr. 379, 


78 NW 724, 79 NW 731, 76 AmSR 
101; Morling v. Bronson, 37 Nebr. 
608, 56 NW. 205; Lowenstein v. 


Phelan,, 17 Nebr. 429, 22 NW 561; 
Pope v. Hooper, 6 Nebr. 178. 

N. J.—Bodner v. Rotman,.95 N. J. 
Eq. 510, 123 A 529; Roche v. Hiss, 84 
Nv J..Eq. 242,93 A 804. 

N. Y.—Rubens vy. Prindle, 44 Barb. 
336; Valentine v. Van Wagner, 37 
Barb. 60; Dwight v. Webster, 32 
Barb. 47; Ferris v. Ferris, 28 Barb. 
29; Beck v. Williams, 116 Mise. 80, 
190 NYS 256; Trowbridge v. Malex 
Realty Corp., 111 Mise. 211, 183 NYS 
53 [aff 198 App. Div. 656, 191 NYS. 
97]; Smith v. Lamb, 59 Misc. 568, 111 
NYS 455; Crane v. Ward, Clarke 393. 

N. C.—Eubanks v. Becton, 158 
Nz iC, 42305 735 SE) -10093cBizzell ev. 
Eeoer ts 156 N. C. 272; 72 SE 378. 

N. D—State Bank v. Reynolds 
First Nat. Bank, 192 NW 967. 

Oh.:—Cincinnati Hotel Co. v. Cen- 
tral’ Trust, .etes, (Cou ei dis Oho roe: 
(Reprint) 255, 25 CincLBul 375. 

Okl.—Bollenbach v. Ludlum, 84 
Okl..14, 201 P. 982; Griffin v. Jones, 
45 Okl. 305, 147 P 1024, 1029 [quot 
Cyc]; Fleming vy. Franing, 22 Okl. 
644, 98 P 961, 1832 AmSR 658, 22 
LRANS 360. 

Pa.—Holland v. Sampson, 4 Pa. 
Cas. 164, 6 A 772; Gulden vy. O’Byrne, 
fe Phila 93. 

“Porto Rico.—George P. Plant 
Milling Co. vy. Navas, 22 Porto Rico 
255. 

S. D.—Russell v. Wright, 23 S. D. 
338, 121 NW 842. 

Tex:—-Shear’ Co. v.’.Hall,, (Civ. JA.) 
215 SW 567; Ward v. San Antonio L. 
Ins. Co., (Civ. A.) 164 SW_ 1043. 

Va.—Fant v. Thomas, 131 Va. 38,. 
108 SE 847, 19 ALR 280. 

W. Va.—Oliver v. Stovall, 93 W. 
Va. 88, 115 SE 869, 873 [cit Cyc]. 

Wis.—Felton v. Stacey, 175 Wis. 
471, 185 NW 536; Basse v. Gallegger, 
7 Wis. 442, 76 AmD 225. 

Wyo. —Sheridan First Nat. Bank y. 
Citizens’ State Bank, 11 Wyo. 32, 70: 
P 726, 100 AmSR 935. 

Wne. —Wallingford v. Mutual Soc., 
5 App. Cas. 685; Thompson y. Hud- 
son, Li R. 40H: ee 1; General Credit, 
etc. Co. v. Glegg, 22 Ch. D. 549; Ex 
p. Cochrane, 9 Ch. D. 698; Sterne vi 
Beck, 1 De G. J. & S. 595, 66 EngCh 
462, 46 Reprint 2a 8. Roddy v. Wil- 
liams, Shy diy eto WE 

ie? deepens Ve, Mork,’ vl Alta. 
Atos 

B. C.—Howe v. Howe, 22 B. C. 550, 
28 DomLR 772, 34 WestLR 941. 

Man.—National Trust v. Campbell, 
17 Man. 587, 

Ont.—McFadden vy. Brandon, 6 Ont. 
L. 247, 2 OntWR 623 [app dism 8 
Ont. L. 610, 4 OntWR 349, 2 AnnCas. 
853]; Wilson v. Campbell, 15 Ont, Pr. 
254; Knapp-v. Cameron, 6 Grant Ch, 
Sa Case vn burton, Lo eUs Co yQOouR. 


Construction, operation, and effect 
of stipulation see infra XIX. 
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assessments,*2 or to keep the property insured,** 
the entire principal sum shall become due and pay- 
able, or that the mortgagee may at his option de- 
clare it to be due and payable,** is a legal and 
valid provision in the absence of statutory restric- 
Such a stipulation is regarded not in the 
nature of a penalty or forfeiture,*® but as an agree- 


tions.*® 


42. Ala—Parker vy. Olliver, 106 
Ala. 549, 18 S 40. 

Ark.—Hume v. Indiana Nat. L. Ins. 
Co.. 155 Ark. 466, 245 SW 19. 

(al.—Brickell v. Batchelder, 62 Cal. 
629 1-“Robinson vy. Miller, 317 Il. 
501, 148 NE 319; Gray v. Robertson, 
174 Ill. 242, 51 NE 248; Cheltenham 
Impr. Co. v. Whitehead, 128 Ill. 279, 


21 NE 569; Lauterjung v. Chicago 
Tithe: Bete. Coy 156 TU. AS 621, 
Niccolls v. Peninsular Stove Co., 48 
PLY PAR eS (3 


Iowa.—Thompson v. Hirt, 195 Iowa 
582, 191 NW 365; Swearingen  v. 
Lahner, 93 Iowa 147, 61 NW 431, 57 
AmSR 261, 26 LRA 765; Harrington 
v. Christie, 47 Iowa 319; Pope v. Du- 
rant, 26 Iowa 233. 

Kan.—Spesard v. Spesard, 75 Kan. 
87, 88 P 576; Elwood v. Wolcott, 32 
Kan. 526, 4 P 1056; Stanclift v. Nor- 
ton; 11° Kan. 218. 

Md.—Lotterer v. Leon, 138 Md. 
318, 113 A. 887; Condon v. Maynard, 
71 Mad. 601, 18 A 957; Gustav Adolph 
Bldg. Assoc. No. 1 v. Kratz, 55 Md. 

94, 

? Mass.—Greene vy. Richards, 244 
Mass. 495, 139 NE 175; Da Silva v. 
Turner, 166 Mass. 407, 44 NE 532. 

Minn.—Northwestern Mut. L. Ins. 
Co. v. Allis, 23 Minn. 337. 

Mo,—Lunsford v. Davis, 300 Mo. 
508, 254 SW 878; Wilson v. Reed, 270 
Mo. 400, 198 SW 819. ‘ 

Nebr.—Hockett v. Burns, 90 Nebr. 


1132 “NW. 718; Plummer v. Park, 
62 Nebr. 665, 87 NW_ 534. 
N. J:—Weiner v. Cullens, 128 A 


176; Newark Trunk Co. v. Clark, 94 
N. J. Eq. 79, 118 A 263. 

N. Y.—Williams v. Townsend, 31 
N. Y. 411; Shaw v. Wellman, 59 Hun 
447, 18 NYS 527; Trowbridge v. Malex 
Realty Corp., 111 Misc. 211, 188 NYS 
53 [aff 198 App. Div. 656, 191 NYS 
97]; Germania L. Ins. Co. v. Potter, 
57. Mise. 204, 107 NYS. 912 [rev on 
another’ ground 124 App. Diy. 814, 
109 NYS 435]; O’Connor v. Shipman, 
48 HowPr 126. y 


Okl.—Bollenbach v. Ludlum, 
Okl. 14, 201 P 982. 
Pa.—Booth v. Wolff Process 


Leather Co., 224 Pa. 583,;73.A. 959; 

Sheetz v. Werner, 25 Pa. Dist. 1008. 
R. I.—Rotondo v. Geremia, 45 R. I. 

378, 122, A,680,,681 ‘[ett,.Cyc], : 

Wis.—Basse v. Gallegger, 7 Wis. 
442, 76 AmD 225. 

[a] A mere technical. default in 
the payment of taxes will not entitle 
a mortgagee to foreclosure in equity. 
Germania L. Ins. Co. v. Potter, 124 
App. Div. 814, 109 NYS 435. 

Construction, operation and effect 
of stipulation see infra XIX. 

43. Ill.—Niccolls yv. Peninsular 
Stove Co., 48 Ill. A. 317. 

Iowa.—Moore v. Crandall, 146 Iowa 
25, 124 NW 812, 140 AmSR 276. 

Ky.—Miller v. McCrory, 3 KyL 774, 
11 Ky. Op. 625. 

Minn.—Berg v. Olson, 88 Minn. 392, 
93 NW 309. 

N. Y.—New York City Baptist Mis- 
sion Soc. v. Tabernacle Baptist 
Church, 17 Misc. 699, 41 NYS 513. 

Okl.—Bollenbach y. Ludlum, 84 
Ok 1452 0n, P9825 

R. I.—Fenley v. Cassidy, 43 A 296. 

Construction, operation, and effect 
of stipulation see infra XIX. 

44. U.S.—wWilson v. Winter, 6:Fed. 
16. 

Cal.—Clemens vy. Luce, 101 Cal. 432, 
35 P 1032; Fletcher v. Dennison, 101 
Cal. 292, 35 P 868; Hewitt v. Dean, 
91 Cal. 5, 27 P 423; Monroe v. Fohl, 


| Barb. 60; Morgan v. Rodermond, 123 
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‘of circumstances 
pression or the 
vantage.*® 


72 Cal. 568, 14 P 514; Witcher i] 
Webb, 44 Cal. 127, 

Ill.—Muleahey v: Strauss, 151 111. 
70, 37 NE 702; Heffron v. Gage, 149 
Ill. 182, 36 NE 569; Harper v. Ely, 56 
Ill. 179; Niccolls v. Peninsular Stove 
Conn 48> Li Ansa ie 

Iowa.—Moore v. Crandall, 146 Iowa 
25, 124 NW 812, 140 AmSR 276; 
Swearingen v. Lahner, 93 Iowa 147, 
Spe 431, 57 AmSR 261, 26 LRA 

Kkan.—Kansas L. & T. Co. v. Gill, 
2 Kan., A. 488, 438 P 991. 

Md.—Lotterer v. Leon, 138 Md. 318,° 
PUSH AGS 87. 

Mich.—Hawes vy. Detroit F. & M. 
Ins. Co., 109 Mich. 324, 67 NW 32y, 
63 AmSR 581. 

Nebr.—Lantry v. French, 33 Nebr. 
524, 50 NW 679. 

N. Y.—Williams v. Townsend, 31 
N.Y. 411;°Trenor vy. Le Count, 8&4 
Hun 426, 32 NYS 412; Osborne v. 
Ketcham, 76 Hun 325, 27 NYS 694; 
Shaw v. Wellman, 59 Hun 447, 13 
NYS 527; Rubens vy. Prindle, 44 Barb. 
336; Valentine v. Van Wagner, 37 


Misc. 326, 205 NYS 14 [aff 211 App. 
Div. 870 mem, 207 NYS 882 mem]; 
Longbery v. Catalano, 117 Misc. 393, 
191 NYS 436 [aff 207 App. Div. 895 
mem, 201 NYS 919 mem]; Trowbridge 
v. Malex Realty Corp., 111 Misc. 211, 
183 NYS 53 [aff 198 App. Div. 656, 191 
NYS 97]; Dunn v. Sharpe, 9 Misc. 
636, 30 NYS 353. 

Tenn.—Lee v. Security Bank, etc., 
Co., 124 Tenn. 582, 139 SW 690; Bird 
v. Olmstead, (Ch. A.) 53 SW 978. 

Tex.—Lincoln y. Corbett, 31 Tex. 
Giv. A. 352.72) Siw: 224. 

Wash.—James v. Brainard-Jackson, 
64 Wash. 175, 116 P 633. 

7. Wis. 


Wis.—Basse v. Gallegger, 
442, 76 AmD 225. 
Exercise of option see infra XIX. 


45. Howell v. McAden, 94 U. S. 
463, 24 L. ed. 254. 
46. Ala.—Parker y. Olliver, 106 


Ala. 549, 18 S 40. 
Ark.—Markle vy. Fallin, 161 Ark. 


504, 256 SW 841. 

Cal.—Whitcher v. Webb, 44 Cal. 
127; Jump v. Barr, 46 Cal. A. 338, 
189 P 334; Dunn y.. Barry, 35 -Cal.. A. 
325, 169 P 910. 

Ill.— Hoodless v. Reid, 112 Ill. 105, 
1‘NE 118; Ottawa Northern Plank 
Road Co. v. Murray, 15 Ill. 336; Hous- 
ton v. Curran, 101 Ill. A. 203 [aff 201 
Ill. 442, 66 NE 228]. Contra Tier- 
nan v. Hinman, 16 Ill. 400. 

Ind.—Moore v. Sargent, 112 Ind. 
484, 14 NE 466; Kerbaugh v. Nugent, 
48 Ind. A. 43, 95 NE 336. 

Iowa.—Stern v. Rainier, 193 Iowa 
665, 187 NW 442; Swearingen’ v. 
Lahner, 93 Iowa 147, 61 NW 431, 57 


AmSR 261, 26 LRA 765. 
Ky.—Sowders v. Gingell, 174 Ky. 
127, 129, 191 SW 896 [quot Cyc]. 


Md.—Condon v. Maynard, 71 Md. 
601, 18 A 957; Mobray v. Leckie,. 42 
Md. 474; Schooley v. Romain, 31 Md. 
574, 100 AmD 87. 

Miss.—Caldwell v. Kimbrough, 91 
Miss. 877, 45 S 7. 

Nebr.—Beisel v. Artman, 10 Nebr. 


181, 4 NW 1011; Pope v. Hooper, 6 
Nebr. 178. 
oe J.—Weiner v. Cullens, 128 A 


N. Y.—Cole v. Hinck, 120 App. Div. 
355, 105 NYS 407; Valentine v. Van 
Wagner, 37 Barb. 60; Ferris v. Fer-. 
ris, 28 Barb. 29; Morgan v. Roder- 
mond, 123 Misc. 326, 205 NYS 14 [aff 
211 App. Div. 870 mem, 207 NYS 882 
mem]; Trowbridge v. Malex Realty 
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ment for an earlier maturity of the indebtedness 
than is expressed on the face of the mortgage or in 
a writing to be construed by it;4*7 and equity will 
not relieve the delinquent mortgagor in the absence 


showing peculiar hardship or op- 
taking of an unconscionable ad- 


The fact that the notes secured by the 


Corp: 111s Mise, -211,-7183.0 NY Seppe 
{aff 198 App. Div. 656, 191 NYS 97]; 
O’Connor v. Shipman, 48 HowPr 126; 
Hale v. Gouverneur, 4 Edw. 207. 

Okl.—Griffin v. Jones, 45 Okl. 305, 
147 P 1024, 1029 [quot Cyc]. 

Pa.—Holland v. Sampson, 4 Pa. Cas. 
164, 6 A 772: 


S. D.—Russell v. Wright, 23 S. D. 
338, 121 NW 842. 

Tex:—Shear, ,Co.,, v.-Hall; ((Civ.stA>) 
215 SW 567. 


Va.—Fant v. Thomas, 131 Va. 38, 
108 SE 847, 19 ALR 280. But see 
Mayo v. Judah, 5 Munf. (19 Va.) 
495 (holding such a stipulation to be 
in the nature of a penalty or for- 
feiture, against which equity should 
relieve the debtor, on terms of. his 
paying the interest overdue, at any 
time before sale actually made). ; 

Eng,—Wallingford v. Mutual Soc., 
5 App. Cas. 685; Sterne v. Beck, ‘1 
De G. J. & S. 595, 66 EngCh 462, 46 
Reprint 236. 

Man.—National Trust v. Campbell, 
17 Man. 587. 

Ont.—McFadden v. Brandon, 6 Ont. 
L. 247, 2 OntWR 623 [app dism 8 
Ont. L. 610, 4 OntWR 349, 2 AnnCas 
Saat? Case v. Burton, 19 U. C. Q.' B. 


Jump v. Barr, 46 Cal. A. 338, 
189 P 334; Moore y. Sargent, 112 
Ind. 484, 14 NE 466; Swearingen vy. 
Lahner, 93 Iowa 147, 61 NW 431, 57 


AmSR 261, 26 LRA 765; ‘Cole v. 
HiAack; 120 App. Div. 355, 105 NYS 
43. Cal.—Dunn v. Barry, . 35 Cal. 


A. 325, 169 P 910. , 
Conn.—Console vy. Torchinsky, 97 

Connt 253; 1176 VAs613. 
Ga.—Provident Sav. L. Assur. Soc. 


v. Georgia Industrial Co., 124 Ga. 399, 
52 SE 289. 

Ind.—Kerbaugh v. Nugent, 48 Ind. 
A. 43, 95 NE 336. 

Iowa.—Collins v. Nagel, 203 NW 
702; Stern v. Rainier, 193 Iowa 665, 
187 NW 442. 

Ky.—Sowders v. Gingell, 174 Ky. 
127, 129, 191 SW 896 [quot Cyc]. 

Md.—Condon v. Maynard, 71 Md. 


601, 18 A. 957. 

N. J.—Bodner v. Rotman, 95 N. 
Eq. “510,123 A. 529; 
Co. v. Clark, 94 N. J. 


Js 
Newark Trunk 
Eq. 79, 118 A 


263. 
N. Y.—Hothorn v. Louis, 170 N. Y. 
576, 62 NE 1096; Bieber v. Goldberg, 


133 App. Div. 207, 117 NYS 211; Cole 
v. Hinck, 120 App. Div. 355, 105 NYS 
407; Osborne v. Ketcham, 76 Hun 
325, 27 NYS 694; Broderick vy. Smith, 
26 Barb. 539; Beck vy. Williams, 116 
Misc. 80, 190 NYS 256; Trowbridge v. 
Malex Realty Corp., 111.Misc. 211, 
183 NYS 53 [aff 198 App. Div. 656, 
191 NYS 97]; Fay v. Picariello, 109 
Misc. 662, 180 NYS 621; Strange vy. 
Rosenberg, 101 Mise. 618, 167 NYS 
838; Smith v. Lamb, 59 Misc. 568, 
111 NYS 455; O’Connor y. Shipman, 
48 HowPr 126. F 

N. C.—Bizzell v. Roberts, 156 N. GC. 
272, 72 SE. 378, 

Okl.—Griffin v. Jones, 45 Okl. 305, 
147 P 1024, 1029 [quot Cyc]. 
70 ee v. Hall, (Civ. A.) 241 SW 

Eng.—Carroll v. O’Connor, 11 Ir. 
Eq. 200. 

Ont.—Graham vy. Ross, 6 Ont. 154. 

[a] Circumstances held to war- 
rant relief.—(1) A mortgagor will be 
relieved where the mortgage had 
been assigned without notice before 
default in payment of interest and 


he was able and willing to pay and 
attempted to do so, and made tender 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 262-264] 


mortgage do not contain an acceleration clause does 
not invalidate such provision in the mortgage.*® 

Certainty. A stipulation for maturity of the 
whole debt must be definite and certain in order 
that the mortgagee may take advantage of it.°° 

[§ 263] 5. Stipulations as to Remedies. A pro- 
vision in a mortgage that upon default the mort- 
gagee may take “immediate possession and collect 
the rents and profits, and that on beginning fore- 
closure proceedings he shall have an absolute right 
to the appointment of a receiver, is valid as to the 
parties®t and as to all others having notice, and 
will be enforced unless the particular circumstances 
would render it inequitable.6? On the other hand 
it has been held that a provision which permits 
ejectment on a mere default in payment, or allows 
an ex parte order for a receiver of the rents and 
profits, or which destroys in advance the equity of 
redemption, is contrary to equity and will not be 
enforced by a court of: chancery.®*. In the ease of a 
deed of trust, the parties may also stipulate that 
the beneficiary shall have the right to change the 
trustee or appoint a new trustee,°* or that the 
trustee shall receive a certain percentage of the 
mortgage debt as compensation for his services, pro- 
vided the amount is not so excessive as to be un- 
conscionable.®> But it is not competent to provide 


to plaintiff’s attorneys after 
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lis | Bryson v. James, 55 N. Y. Super. 374. 
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that in case of foreclosure the mortgagor shall 
pay not only the debt, interest, and costs, but also 
a fixed sum as liquidated damages for the fore- 
closure.°® Where there are several remedies on a 
mortgage, it is competent for the parties te stipu- 
late to forego one of such remedies without destroy- 
ing the character of the instrument.®’ A stipulation 
that the mortgagee shall look to the land alone for 
the satisfaction of his claim in the event of its be- 
ing necessary for him to resort to remedial process 
to enforce his claim is valid.6 The mortgage may 
also contain an agreement prohibiting foreclosure 
for some particular breach,®°® or may expressly ex- 
clude all right of foreclosure until a specified time.*° 
Thus a stipulation requiring the property of the 
makers of a note secured by the mortgage to be 
exhausted before foreclosure is valid, the object’ 
of such a stipulation being to protect the mort- 
gagor from the consequences of his being required 
in the first instance to pay the whole debt.® 

[§ 264] 6. Stipulations as to Attorney’s Fees.°? 
In most jurisdictions it is held that a stipulation 
in a mortgage for a reasonable attorney’s fee in 
case of foreclosure, ‘to be included in the mort- 
gagee’s recovery, is valid in the absence of a stat- 
ute prohibiting such a stipulation.®* But in a few 


ty Bank v. Goldtree, 129 Cal. 160, 61 


pendens was filed but before sum- 52. See cases supra note 51. _ P 785; Edwards vy. Grand, 121 Cal. 
mons was served on him. Strange v. 53. Hazeltine v. Granger, 44 Mich. | 254, 53 P 796; Irvine v. Perry, 119 
Rosenberg, 101 Misc. 618, 167 NYS|503, 7 NW 74. Cal. 352, 51 P 544, 949; Woodward v. 
838. (2) In an action to foreclose 54, Balfour-Guthrie Inv. Co. v.| Brown, 119 Cal. 283, 51 P 2, 542, 63 
second mortgage, under a stipulation | Woodworth, 124 Cal. 169, 56 P 891.}| AmSR 108; O’Neal v. Hart, 116 Cal. 


for acceleration of maturity on de- 
fault in interest on a first mortgage, 
wherein it appeared that the owner 
was misled by different dates fixed in 
various mortgages, and there was no 
willful neglect in not paying it, and 
it was paid as soon as possible ‘after 
notice of lis pendens, and plaintiff 
was not prejudiced, the owner will 
be relieved of the forfeiture on pay- 
ment of costs. Trowbridge v. Malex 
Realty Corp., 198 App. Div. 656, 191 
NYS 97 [aff 111 Misc. 211, 183 NYS 
53]. (3) Other cases where the mort- 
gagor was held entitled to _ relief. 
Farmers’ Sav. Bank vy. Roe, 195 Iowa 
137, 191 NW 810; Germania L. Ins. 
Co. v. Potter, 124’ App. Div. 814, 109 
NYS 435; Loughery v. Catalano, 117 
Misc. 393, 191 NYS 436 [aff 207 App. 
Div. 895 mem, 201 NYS 919 mem]. 

[b] MNegligemce of mortgagor. — 
(1) When the mortgagor has been 
negligent, the court has no power 
to relieve him from paying the prin- 
cipal of notes whose due date has 
been accelerated by ‘nonpayment of 
interest. Poe v. Hall, (Tex. Civ. A.) 
241 SW 708. (2) Where a mortgage 
provides that the principal shall be- 
come due if the interest remains un- 
paid for thirty days after it is due, 
the fact that the mortgagor makes a 
mistake in calculating the time when 
the thirty days expired, and does not 
tender the interest until the thirty- 
first day, is no ground for equitable 
relief against a foreclosure, the mis- 
take being due to pure carelessness. 
Serrell v. Rothstein, 49 N. J. Eq. 385, 
24 A 369. See Spring v. Fisk, 21 
N. J. Eq. 175 (holding that mere neg- 
ligence will not excuse the failure 
to pay punctually, or avoid the con- 
sequences of nonpayment; and that 
forgetfulness as to the time when, 
the place where, and the person to 
whom the interest is payable is such 
negligence). 


49. Fairbairn v. Pofahl, 144 Ark. 
313, 22 SW 16. 
50. San Luis Obispo Bank v. 


Johnson, 58 Cal. 99; Noble v. Greer, 
48 Kan. 41, 28 P 1004; Fleming v. 
Franing, 22 Okl. 644, 98 P 961, 132 
AmSR 658, 22 LRANS 360. 

_ 51. Felino v. K. S. Newcomb Lum- 
ber Co., 64 Nebr. 335, 89 NW 755; 


And see supra § 176 et seq. 

55. Donelson v. Posey, 13 Ala. 752. 

56. Foote v. Sprague, 13 Kan. 155. 
Compare In re Nelson, 15 Que. Super. 
3868 (construing clause for liquidated 
damages). 

57. Winton v. Mott, 4 LuzLegReg 

(Paz), FA. 
. 58. Cook v. Johnson, 165 Mass. 
245, 48 NE 96; Ball v. Wyeth, 99 
Mass. 338; Grable v. Beatty, 56 Nebr. 
642, 77 NW 49; Donaho v. Bales, 
(Tenn, Ch. A.) 59 SW 409. © ; 

59. Scheibe vy. Kennedy, 64. Wis. 
564, 25 NW 646. 

60. Keith v. McLaughlin, 105 Ala. 
339, 16 S 886; Burrowes v. Molloy, 2 
J. &, L521. 

61. Riblet v. Davis, 24 Oh. St. 114. 

62. Cross references: 

Generally see Damages § 133. 
Construction and effect of stipula- 

tions see infra § 374. 

Right to attorney’s fees on fore- 
closure by: 

Action see infra XXIII. 

Exercise of power of sale see infra 

D2; Si 8 UNS Pe of 
Stipulation in note generally 

Bills and Notes § 14380 et seq. 

63. U.S.—In re Peerless Weaving, 
etc., Co., 259 Fed. 610; Britsh, etc., 
Mortg. Co. v. Stuart, 210 Fed. 425, 
127 CCA 157; British, etc.,, Morte. Co. 
v. Worrill, 168 Fed. 120; Barry v. 
Snowden, 106 Fed. 571 (in Indiana). 


see 


Alaska.—Baker v. Marvel Creek 
Min. Co., 5 Alaska 348, 349 [quot 
Cyc]. 


Ala.—Dillard vy. Propst, 212 Ala, 
664, 103 S 863; Hazelwood v. Walker, 
211 Ala. 634, 101 S 450; Blevins v. 
Tilford, 203 Ala. 235, 82 s 485; Faulk 
v. Hobbie Grocery Co., 178 Ala. 254, 
59 S 450; Bailey v. Butler, 138 Ala. 
153, 85 S 111; American Freehold 
Land Mortg. Co,. Vs Pollard, 132) Ala, 
155, 32 S 630; American Freehold 
Land Mortg. Co. v. McCall, 96 Ala. 
200, 11 S 288; Boutwell v. Steiner, 84 
Ala. 307, 7 Fs yhoseeo ~AMSR: 375% 
Thomas vy. Jones, 84 Ala. 302, 4 S 270. 

Cal.—Wienke v. Smith, 179 Cal. 
220, 176 P 42; Luddy v. Pavkovich, 
137 Cal. 284, 70 P 177; Lowenthal v. 
Coonan, 135 Cal. 381, 67 BP. 324, 87 
AmSR 115; Peachy v. Witter, 131 Cal. 
316, 63 P 468; San Luis Obispo Coun- 


69, 47 P 926; California Nat. Bank v. 
Mulfora, 17 Cal. ,Av'551, 120.P 446; 


een v. McDonald, 3 Cal. A. 412, 85 


Colo.—Jones yv. Ft. Collins First 
Nat. Bank, 74 Colo. 140, 219 P 780. 
Dak.—Hoyey v. Edmison, 3 Dak. 
449, 22 NW 594; Danforth v. Charles, 
1 Dak. 285, 46 NW 576 
Fla.—Durham Vv. Stephenson, 41 
Fla. 112, 25 S 284; Kellogg v. Singer 
Mfg. Co., 35) Ela. 99, 17 S 68; Taylor 
Vv. Brown, 32 Fla. 334, 13.8 957; Long 
v. Herrick, 26 Fla. 356, 8 S 50. 
Ga.—McCall Vv. Walter, 1G ba RA 6s 
Ida.—Jones v. Stoddard, 8 Ida. 210, 
67 P 650; Warren v. Stoddart, 6 Ida. 
692, 59 Pp 540; Broadbent vy. Brum- 
back, 2 Ida. 336, 16: -Popbo. 
Tll:—Huber v. Brown, 243 Ill. 274, 
90 NE 748; Henke v. Gunzenhauser, 
POS hy, 130, 62 NE 896; Culver v. 
Brinkerhoff, 180 Ill. 548, 54 NE 585; 
Abbott v. Stone, 172 Il. 634, 50 NE 
328, 64 AmSR 60; Sweeney v. Kauf- 
mann, 168 Ill. 233, 48 NE 144; Mul- 
cahey v. Strauss, 151 Til. 70, 37 NE 
702; Heffron v. Gage, 149 Il. 182, 36 
NE 569; Haldeman. Ne Massachusetts 
Mut. L. Ins. Co., 120 Ill. 390, 11 NE 
b26 Lath. 21. Tt. aN 146]; McIntire Vv. 
Yates, 104 Ill 491; Neufeld vy. 
Gudichsen, 211 Ill. A. 238; Junk v. 
Zieske,; 177, D1;- “Ay 103: “Euber 4. 
Brown, 148 Ill. A. 399 [aff 243 T1), 
274, 90 NE 748]; Healy v. Protection 
Mut. F. Ins. Co., 107 Ill. A. 632 [rev 
on other. grounds 213 Ill. 99, 72 
NE 678]; Nathan v. Brand, 67 Ill. 
A. 540 [aff 167 Ill. 607, 47 NE Vlad 
Piasa Bluffs Impr. Co. vy. Evers, 65 
Ill. A. 205; Buckley yv. Jones, 58 Il. 
A, 357; Wright v. Jacksonville Ben. 
Bldg. Assoc., 48 Ill. A. 505; Barnett 
v. Davenport, 40 Ill. A. 57. 
Ind.—Ogborn v. Eliason, 77 Ind. 
393; Jones v. Schulmeyer, 39 Ind. 119. 
Iowa.—Guaranty Sav., etc., Assoc. 
v. Ascherman, 108 Iowa 150, 78 NW 
823; Steckel v. Standley, 107 Iowa 
694, 77 NW 489; Brigham v. Myers, 
51 Iowa 397, 1 NW 613, 33 AmR 140; 
Weatherby v. Smith, 30 Iowa 131, 6 
ral 663; Nelson v. ‘Everett, 29 Iowa 
184. : 
Kan.—Tholen v. Duffy, 7 Kan. 405. 
La.—Hayward v. Hayward, 114 La. 
476, 38 S 424; Foster’s Succ., 51 La, 


416 [41 0.3.] 


jurisdictions such a stipulation is held to be con- 
trary to public policy, and therefore to be void and 
incapable of enforcement;°* and in others such a 
stipulation is prohibited by statute.® 


- MORTGAGES 


In respect | sit.%° 


[§§ 264-265, 


of the validity or invalidity of a stipulation of this 
kind, the courts of the United States will decide in 
accordance with the laws of the state wherein they 


VIII. EXECUTION, ACKNOWLEDGMENT, AND DELIVERY OF MORTGAGES 


[§ 265] A, Execution®’—1. In General. 
eral rules as to the mode of execution and the 
formalities required in the case of absolute con- 
veyances of land®* are applicable to mortgages.°? 
The mortgagee need not be present at the execution 


of the mortgage.*° 
Right to contest execution. 


delivery." 
Ann, 1670, 26 S 568; Hansen v. Cred- 
itors, 49 La, Ann. 1731, 22. S 923; 


Duhe’s Suce., 41 La. Ann. 209, 6 S 
502; State v. Citizens’ Bank, 33 La. 
Ann: 705. 
Md.—Maus v. McKellip, 38 Md. 231. 
Minn.—Murray v. Chamberlain, 67 
Minn. 12, 69 NW 474; Griswold v. 
Taylor, 8 Minn. 342. 


Nev.—McLane v. Abrams, 2 Nev. 
199. 
N. M.—Armijo v. Henry, 14 N. M. 


181; 89 P 305, 25 LRANS 275. 
N. Y.—Bowery Bank v. Hart, 37 
Mise. 412, 75 NYS 781. 
Okl.—Griffitts v. Field, 95 Okl. 141, 


218 P 699: Gourley v. Williams, 46 
Ol. 629, 149 P 229: 

Or.—Balfour v. Davis, 14 Or. 47, 
D2 P89. 

Pa.—-Robinson v. Loomis, 51 Pa. 


78; Gallagher v. Stern, 8 Pa. Super. 
628; Lesher v. Brown, 3 Del. Co. 69. 
S. C.—Smith v. Keaton, 120 S. C. 


91, AD SE 925; Branyan v. Kay, 33 
Sa! 283, 11 SE 970. 
Tenn.—-Carolina Spruce ~ Co... ‘v. 


Black Mountain R. Co., 139 Tenn, 248, 
201 SW 770. 
Utah.—McClure v. Little, 15 Utah 
879, 49 P 298, 62 AmSR 9388. 
Wash.—Rockwell vy. Thompson, 124 
Wash. 176, 213 P 922; Cutler v. Keller, 
88 Wash. 334, 153 P 15, LRA1917C 


1116; James y. Brainard-Jackson, 64 
Washi'\175, 116 P6335. (Gravelle’ -v. 
Canadian, etc., Mortg., etc., Co. 42 


Wash. 457, 85 P 36; Vermont Loan, 
etc., Co. v. Greer, 19 Wash. 611, 53 
P 1103; Gordon v. Decker, 19 Wash. 
188, 52 P 856; Scholey v. De Mattos. 
18" Wash.'504, -b2>P) 242") But" ‘see 
Dennis v. Moses, 18 Wash. 537, 52 
P 333, 40 LRA 302 (holding that a 
stipulation for an attorney’s fee of 
twenty per cent shall be included in 
the judgment, and in case of a set- 
tlement before judgment a fee of 
three hundred dollars shall be pay- 
able, is void as in conflict with L, 
[1895] p 61, providing that attorney’s 
fees shall be fixed by the court, but 
that in no case shall the fee be ‘fixed 
above the amount specified in the 
contract). 

Wis.—Pierce v. Kneeland, 16 Wis. 
672, 84 AmD 726; Hitchcock v. Mer- 
rick, 15 Wis. 522; Rice v. Cribb, 12 
Wis. 179; Boyd v. Sumner, 10 Wis. 41. 

Wyo.—Graves v. Burch, 26 Wyo. 
192; 181 P 354.5 ALR 1216; 

[a] Statement of rule.—A mort- 
gage may contain a stipulation to 
pay a reasonable sum for the fee of 
complainant’s solicitor, in case of a 
foreclosure or a bill filed for that 
purpose, to be included in the decree. 
But if the fee so promised is intended 
as a mere gratuity, it is without con- 
Sideration; and if it is intended as a 
cover for usurious interest, it is pro- 
hibited by the statute and for that 
reason cannot be enforced. If it is 
intended to indemnify the mortgagee 
against the expense of a foreclosure, 
it will be allowed to the extent of 
the attorney’s proper and *necessary 


The assignee of a 
mortgage is estopped to deny its due execution and 
And a party to proceedings for fore- 


[By Atsert DeForest Ty Ler] 


The ven- 


closure, who has no right whatever to the premises, 
cannot assail the mortgage.” 

Evidence of execution. 
gage is prima facie established by the fact that 
it was found in the possession of the mortgagee, 


The execution of a mort- 


and was introduced in evidence without objec- 


services, but will not embrace use- 
less and superfluous services on the 
part of the solicitor, however exten- 
sive or laborious they may have 
been. Soles v. Sheppard, 99 Ill. 616. 

[b] -Reasonableness of fee.—(1) A 
stipulation for an extravagant or un- 
conscionable sum is invalid. Balfour 
v. Davis, 14 Or. 47, 12 P 89; Mathe- 
son v. Rogers, 84 S. C. 458, 65 SE 
1054, 67 SE 476, 19 AnnCas 1066. (2) 
Such stipulations are subject to the 
equitable control of the court and 
will be enforced only to the extent of 
compensating the mortgagee for rea- 
sonable and necessary expenses of 
collection. Wilson v. Ott, 173 Pa. 253, 
34 A 23, 51 AmSR 767; Daly v. Mait- 
land, 88 Pa. 384, 32 AmR 457; Jarvis 
v. Stoffal, 54 Pa. Super. 362; Jensen 
vy. Lichtenstein, 45 Utah 320, 145 P 
1036. (3) They may be disallowed 
altogether under circumstances ren- 
dering their recovery inequitable or 
unconscionable. Graves v. Burch, 26 
Wyo. 192, 1181 “P 354, 5 ALR 1216. 
(4) Under Comp. L. p 722 ¢ 149 -§ 3, 
prohibiting any court from taxing 
more than two dollars as an attor- 
ney’s fee in case of foreclosure of a 
mortgage or trust deed, an allowance 
of forty dollars attorney’s fees is 
unauthorized, although the mortgage 
stipulates for a reasonable fee for 
foreclosure. Lender y. Caldwell, 4 
Kan. 339. (5) A sum certain pro- 
vided for in a mortgage as an at- 
torney’s fee will be deemed reason- 
able, unless extravagantly large or 
extortionate. Gourley v. Williams, 
46 Okl. 629, 149 P 229, 

{c] In Oregon (1) it has been held 
that, while an agreement to pay such 
sum as the court may adjudge rea- 
sonable as attorney’s fees is valid, 
the parties cannot fix the amount of 
such fee. Parks v. Smith, 95 Or. 300, 
186 P 552; Balfour, v. Davis; 14 Or. 
47, 12 .P 89. . (2), Tf the panties fix 
the amount of the fee the court will 
not make a new contract for them 
and adjudicate a reasonable amount, 
nor allow any attorney’s fee except 
the statutory costs. Parks vy. Smith, 
supra; Balfour v. Davis, supra. 

64. U. S.—Bendey vy. Townsend, 
109° U. S, 665; 3 SCt 482, 27 Li ed. 1065 
(in Michigan). 

Ky.—Kentucky Trust Co. v. Louis- 
ville Third Nat. Bank, 106 Ky. 232, 50 
SW 43, 20 KyL 1797; Thomasson v. 
Townsend, 10 Bush 114; Southern 
Warehouse, etc., Co. v. Mechanics’ 
Trust Co., 56 SW 162, 21 KyL 1734; 
Pryse v. People’s Bldg., ete., Assoc., 
41 SW 574, 19 KyL 752, 

Mich.—Kittermaster v. Brossard, 
105 Mich. 219, 68 NW 75, 55 AmSR 
437; Millard v. Truax, 47 Mich. VAIS 
10 NW 358; Louder v. Burch, 47 Mich. 
109, 10 NW 129; Vosburgh v. Lay, 45 
Mich, 455, 8 NW 91; Myer v. Hart, 
40 Mich. 517, 29 AmR 553; Van Mar- 
Ha Vv. McMillan, 39 Mich. 304; Sage 

. Riggs; 12 Mich: 313. 

& Nebr Fra petora Security Co. 
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tion,”*-74 and the burden of proving that the in- 
strument. was not duly executed is on him who 
denies its validity.” 


The execution may be proved 


AmSR 735; Dow v. Updike, 11 Nebr. 
95, 7 NW.857, 

N. C.—Turner v. Boger, 126 N. C. 
300, 35 SE 592, 49 LRA 590. 


Oh.—Leavans. v. Ohio Nat. Bank, 
50 Oh. St. 591, 34 NE 1089. 
65. See statutory provisions; and 


Boatmen’s Bank v. Fritzlen, 221 Fed. 
154, 1837 CCA 54 [certiorari den 238 
U. S. 641 mem, 35 SCt 941 mem, 59 
L. ed. 1501 mem]. 

66. Dodge v. Tulleys, 144 U.S. 451, 
12 SCt 728, 36 L. ed. 501; Fowler v. 
Equitable Trust Co., 141 U. S. 411, 12 
SCt 8, 35 Le. eds 794; Bendey Vv. 
Townsend, 109 U. S. 665, 3 SCt 482, 27 
L. ed. 1065; American Mortg. Co. v. 
Downing, 17 Fed. 660; Burns v. Scog- 
gin, 16 Fed. 734, 9 Sawy. 73; Pacific 
Rolling-Mill y. Dayton, ete., R. Co., 5 
Fed. 852, 7 Sawy. 61; Baker v. Marvel 
Creek Min. Co., 5 Alaska 348, 349 
[quot Cyc]. 

67. Mortgage by corporation see 
Corporations §§ 2665-2670. 

Priority of execution or delivery 
see infra § 449. 

68. See Deeds §§ 76-93. 

69. Seé cases infra this section; 
and §§ 266-278. 

[a] In Louisiana a conventional 
mortgage, that is, one created by the 
contract or agreement of the parties, 
as distinguished from such as result 
from the operation of the law or 
from a judgment, may. be executed 
by a private act. Blls v. Sims, 2 La: 
Ann, 251. 

{b] In the Philippines and Porto 
Rico under the civil code a mortgage 
must be executed as a public instru- 
ment. Tuazon v. Goduco, 23 Philip- 
pine 342;'U. S. Mortgage, ‘etc., Co. v. 
Central San Cristobal, Inc., 7 Porto 
Rico Fed. 6938. 

70. Central Union Trust Co. v. 
Appalachian Corp., 300 Fed. 397 [aff 
2 WY (2d) 585): 


71. vite a Vv. Stuyvesant, 10 
Paige (N. Y.) 
es 72. Carleton v. ‘Byington, 18 Iowa 

73-174. Gibson v. Norway Sav. 
Bank, 69 Me. 579. 

fa] In Arkansas, under Kirby 
Dig. § 756, it is only recorded mort- 


gages that carry prima facie verity 
when introduced in evidence, and, 
unless filed and recorded, execution 
of a mortgage must be _ proved. 
Gardner v. Hughes, 136 Ark. 332, 206 
SW 678. 

fb] In New York, under Code Civ. 
Proc. §§ 935, 937, providing that a 
conveyance acknowledged and certi- 
fied as prescribed by law is. admissible 
in evidence without further proof of 
its execution, etc., a mortgage duly 
executed and acknowledged, and ad- 
mitted in evidence in a suit to fore- 
close it, is sufficiently proved, with- 
out further proof of its execution. 
Preston v. Arthur, 120 App. Div. 94, 
105 NYS 37; Preston v. Albee, 120 
App. Div. , 8957 LOSaNYs, 33k 

75. Crutchfield v. Hewett, 2 App. 
(GD EON) asilisy, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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by one who saw the mortgage executed,” or by the 
admissions of the mortgagor.77 Under some stat- 
utes’® a mortgage duly acknowledged, with the cer- 
tificate of such acknowledgment properly indorsed 
thereon, is admissible without any further proof 
of its execution.’® Under other statutes®® the pro- 
duction of the registered duplicate original of a 
mortgage, with the registrar’s certificate indorsed 
thereon, is prima facie evidence of the due execu- 
tion thereof.st On the other hand it has been held 
that the registry of a mortgage is not evidence of 
its execution unless the statute so provides.*? The 
acknowledgment of a mortgage is an admission of 
the making of a note corresponding in date, name, 
and amount with that recited in the mortgage.®?” 
On an issue as to whether a deed of trust, given in 
an exchange of property, was a forgery, evidence 
of the relative value of the properties is irrelevant.*? 
The general rules governing the sufficiency of evi- 
dence in civil actions generally®* are applicable in 
determining the sufficiency of evidence to show due 
execution of a mortgage.*® A recital in a deed of 
the existence of a mortgage upon the premises, 
and that the grantee is to pay the debt, is sufficient 
evidence, as against the grantee, of the execution 
of the mortgage.*®° So the acknowledgment of a 
bond for the payment of money, and a recitation 
thereof in a mortgage duly acknowledged and re- 
corded, are evidence that the instruments were exe- 
euted and delivered.®? 

Questions for jury.8® Where the evidence as to 
whether or not a mortgage was executed is con- 
flicting, the question is for the jury.6® But whether 
or not a mortgage has been properly executed and 
acknowledged is a question of law for the court.®° 

[§ 266] 2. Defective Execution. A radical de- 
fect in the execution of a mortgage—not a trifling 
informality, but the lack of some essential—-may 
prevent it from being recorded,®+ or deprive it 
of all effect as against subsequent encumbrancers 
without notice,®? but will not destroy its validity 
as between the parties.°* For a court of equity 

Presumptions and burden of proof 


as to: 4 
Acceptance see infra § 297. 
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McReynolds v. Stoats, 288 Ill. 22, 122 
NE 860; Big Cabin Bank v. Lyons, 91 
Okl. 1,°215 P 427; Stelts v. Martin, 90 


far Ora e) ate 


will consider it as an ineffectual attempt to carry 
out the previous agreement of the parties, and, re- 
garding that as done which ought to have been 
done, will enforce it as a mortgage, in accordance 
with their contract and intention.** 

Defective execution by agent. A mortgage made 
by an agent, although inoperative for want of for- 
mal execution in the principal’s name, is binding 
in equity, if the agent had authority and his failure 
to execute in the name of the principal resulted 
from accident or mistake. 

[§ 267] 3. Time of Execution.°* In case of un- 
certainty as to the time when a mortgage was exe- 
cuted, it will be presumed that it was executed and 
delivered on the day of its date? But such pre- 
sumption is rebuttable,®°® and if the date of ac- 
knowledgement differs from the date of the mortgage 
the former will be regarded as the date of execu- 
tion and delivery.°® And there is also a presump- 
tion, in the absence of inconsistent facts, that the 
mortgage was executed at a time when the mort- 
gagor held the title to the property affected.t 
Where an undated. mortgage refers to a dated note, 
the date of the mortgage will be taken to be the 
same as that of the note.2 The fact that a deed 
of trust was made to secure notes dated prior to 
the actual making of the loan does not inyalidate 
the deed, it being a common business practice to 
execute securities in contemplation of a loan.? 

[§ 268] 4. Place of Execution. A mortgage ‘is 
presumed to have been executed in the state where 
the acknowledgment is taken, or in the state which 
is named in the certificate as the place where it 
was signed, sealed, and delivered by the grantor.’ 
And in the absence of proof to the contrary, a 
mortgage of lands in another state will be presumed 
to have been executed in the place where the lands 
are situated.® 

[§ 269] 5. Date. The date of a mortgage, if ma- 
terial at all, is material only as fixing the time for 
the payment of the debt secured,’ and its omission 


execution see infra § 449. 
97. Cassidy v. Ward, 70: Ind. A. 
550, 123 NE 724; Lyon v. Mellvaine, 


Delivery see infra § 298. 
Place of execution see infra § 268. 
Seal see infra § 274. 
Signature see infra § 270. 
Time of execution see infra § 267. 
76." Ross. v. Harney,” 139 dl. A. 
pales 
Admissibility of evidence as to 
delivery see infra § 298. 
77, Ross v. Harney, 139 Ill. A. 
Splay 
Competency of admissions in civil 
actions generally see Evidence §§ 
323-509. 
78. See statutory provisions. 
79. Den v. Wade, 20 N. J. L. 291. 
80. See statutory provisions. 
81. Graystock v.\Barnhart, 26 Ont. 
. b45 


A fA 

82. Munro v. Merchant, 26 Barb. 
383 [rev on other grounds 28 N. Y. 
9 : 


82144. In re Pirie, 198 N. Y. 209, 
91 NE 587, 19 AnnCas 672, 199 N. Y. 
524 mem, 91 NE 1144 mem. 

83. Curtis v. Mueller, 184 Mich. 
148, 150 NW 847. 

84. See Evidence §§ 1730-1806. 

85. See cases infra this note. 

[a] Evidence held sufficient.—(1) 
To show execution generally. O’Neal 
v. Judsonia State Bank, 111 Ark. 589, 
164 SW 295; Ralphs v. Hensler, 97 
Cal. 296, 32 P 248 (power of attorney 
of person executing mortgage); Kil- 
ten Vv. Purdy,. 11 Del..Ch.°396,-99 ,A 
537 [mod 11 Del. Ch. 66, 95 A 908]; 


[41 C. J.—27] 


S.-C. 14, 72 SE 550; Citizens’ Bank 
v. Jones, 117 Wis. 446, 94 NW 329; 
Brockbank y. Holmes, (Ont.) 20 Can 
LTOccNotes 98. (2) To 
forgery. Ann Arbor Sav. Bank v. 
Ellison, 113 Mich. 557, 71 NW 873; 
Cameron vy. Culkins, 44 Mich. 531, 7 
NW 157; Wagener v. Kirven, 47 S. C. 
347, 25 SE 130; Bruce v. Wanzer, 20 
S. D. 277, 105 NW 282. See Gallagher 
v.., Conner, .138, La... 638, 70 S, 539 
(mortgage note). 

{b] Bvidence held insufficient.— 
Diamond y. Dennison, 102 Minn. 302, 
113 NW 696; Wagener v. Kirven, 47 
S.C. 347). 25 SE 130. 


86. Cram v. Ingalls, 18 N. H. 613. 
87. Ward v. Ward, 144 Fed. 308. 
88. Generally see Trial [38 Cyc 


1511 et sea]: 

89. Wilson v. Kirkland, 172 Ala. 
Kangoo: Selatae 

90. Bullock v. Narrott, 49 Ill. 62. 
See infra § 423. 

92. See infra § 462. 

93. See cases infra this section. 

94. Alabama Warehouse Co. v. 
Lewis, 56 Ala. 514; Beatty v. Clark, 
20 Cal. 11; Dyson v. Simmons, 48 Md. 
207; White v. Denman, 16 Oh. 59. 
And see supra §§ 51-53. 

95. Love v. Sierra Nevada Lake 
Ne ete., Co.,.32 Cal. 639, 91 AmD 

96. 
486 


Deed generally see Deeds § 


show 


24 Iowa 9: Parke v. Neeley, 90 Pa. 


62; South Chester v. Broomall, 1 Del. 


Co. (Pa.) 58; Manitoba Inv. Assoc. 
v. Watkins, 4 Man. 357. 

98. Cassidy v. Ward, 70 Ind.. A. : 
550, 123 NE 724; Parke v. Neeley, 90 
Pa. 52; Manitoba Iny. Assoc. v. Wat- 
kins, 4 Man. 357. 

99. Guaranty Trust Co. v. Galves- 
ton City R. Co.. 107 Fed. 311, 46 CCA 
305; Portz vy. Schantz, 70 Wis. 497, 
36 NW 249. 

1. Ivy ve. Yancey, 129 Mo. 501, 31 
SW 937 (where a purchaser of prop- 
erty, on the same day on which he 
received his deed, executed a deed 
of trust on the land for the benefit 
of his grantor, it will be presumed 
that the trust deed was not executed 
until after the delivery of the deed 
for the land). 

2. Woolsey v. Jones, 84 Ala. 88, 4 
Sia 9105 

38. Van Nostrand v. Virginia Zinc, 
etex Corm, 126; .\Varthsinobol. SEV 65. 

4. Deed generally see Deeds § 483. 

5. Sullivan v. Vernon, 121 Ala. 393, 
25 S$ 600; Farrior v. New England 
Morts. «Security. Co., 88. Ala. 275,) 7 
S 200; Franklin v. Thurston, 8 
Blackf. (Ind.) 160. 

6& Thayer v. Marsh, 11 Hun:501 
[aff 75 -N. Y. 340]. 

7. Woolsey v. Jones, 84 Ala. 88, 4 
S 190 (a mortgage not dated, given 
to secure a note bearing a certain 


‘Priorities as affected by time ofdate, which note bears interest on its 


418 [41 C.J.] 
will not affect the validity of the mortgage.§ Post- 
dating the mortgage does not prevent its becoming 
operative immediately upon its delivery. It creates 
a present charge upon the property, of which sub- 
sequent purchasers or encumbrancers are bound to 
take notice if the instrument is recorded.® 

[§ 270] 6. Signature and Subscription'°—a. In 
General. A mortgage is not valid or effectual, unless 
signed by the mortgagor! or some one in his behalf 
with his consent.12 Nevertheless it has been held 
that a mortgage or deed of trust which is otherwise 
regular in form and is properly acknowledged, but 
lacks the grantor’s signature, which was omitted 
by mistake, may be regarded in equity as a mort- 
gage and enforced as such.1® If a mortgage is 
duly witnessed and acknowledged, this affords pre- 
sumptive evidence that it was signed by the mort- 
gagor,!# and an unauthorized signature is ratified by 
an acknowledgment.?® 

Signature by mortgagee. A mortgagee’s failure 
to sign the mortgage does not render it absolutely 
void; if he accepts the mortgage it is sufficient,*® 
and a proceeding to foreclose constitutes an ac- 
ceptance."? 

Deed of trust. Where the security takes the form 
of a deed of trust, it is not necessary to its validity 
that it should be signed by the beneficiary*® or the 
trustee.?® 

[§ 271] b. Form and Sufficiency. While a mort- 
gage should be signed by the mortgagor in his true 
and proper name,?° yet a person executing a con- 
veyance by a certain name will not be permitted 


Grant Ch. (Ont.) 
equitable owner 


face “from this date,” and is incor- 
porated in the mortgage as a part 
thereof, and referred to therein as 
“bearing interest from this date,’’ im- 
ports the date of its execution to be 
coincident with that of the note). 
8. Grove vy. Great Northern Loan 
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had 
conveyed to his minor son in trust 
for the grantor, and then signed. his 
son’s name to a mortgage, adding his 
own name as a witness, the instru- 
ment was held to create a valid 


4 a ‘ofl 
tell 
7 ‘ 
ry 


[§§ 269-272 


to take advantage of the fact that it is not his true 
name.*4. The name signed to the mortgage should 
correspond exactly with that used in the granting 
clause of the mortgage and in the acknowledg- 
ment.?2, But a discrepancy in the form of the name 
as occurring in these several places will not affect 
the validity of the mortgage if there is no doubt 
as to the identity of the person, or if he can be 
certainly identified by evidence.” Where a married 
woman’s name appears in full, with that of her 
husband, in the premises and in the certificate of . 
acknowledgment, the signing of the instrument by 
her christian name only is sufficient.?4 

Position of signature. Where a mortgage is re- 
quired to be signed, rather than subscribed, the 
mortgagor’s name written by him in the body of the 
instrument is a sufficient signing thereof;?° and 
even though the mortgagor’s name is written in the 
body of the instrument by the mortgagee, the sub- 
sequent acknowledgment of the mortgage by the 
mortgagor is an adoption of such signature.?® 

Signature by mark. Where a mortgagor cannot 
write, it is a valid execution of the mortgage if an- 
other person writes the name for him, and the mort- 
gagor then in person makes his mark, a witness 
attesting the mark, if that is required by the 
statute.?7 

[§ 272] c. Forged Signature.?* If the pretended 
signature of the mortgagor to a mortgage is a 
forgery the instrument is invalid for every pur- 
pose, and will pass no title or rights to anyone,?® 
unless the spurious document is ratified and ac- 


372 (where the 


that the two signatures were made 
the property 


by the same verson. Hill v. Banks, 
6LeConne 425,23) AT HKe: 
24 Zann v. Haller, 71 Ind. 136, 36 
AmR 193. ; 
25. American Savy. Bank, etc., Co. 
v. Helgesen, 64 Wash. 54, 116 P 837, 


Co., 17 N. D. 352, 116 NW 345, 138} change in equity). AnnCas1913A 390. See generally 

AmSR_ 707. 14. Goulet v. Dubreuille, 84 Minn.| Deeds § 80; Signatures [36 Cyc 
9. Jacobs v. Denison, 141 Mass.|72, 86 NW 779; Greeley State Bank | 449]. 

117, 5 NE 526. v. Line, 50 Nebr. 434, 69 NW 966; 26. See infra § 278. 


10. Cross references: 
Attestation see infra §§ 279-281. 


Star v. Vaughn, (Okl.) 241 P 152. 
15. See infra § 278. 


27. Johnson v. Davis, 95 Ala. 298, 
10 S 911 [dist Carlisle v. Campbell, 


Mortgage by corporation see Cor- 16. Richardson v, McDonald, 139|76 Ala. 247]; Meazles v. Martin, 93 

porations § 2666. Lavtsi271 $934. Ky. 50, 18 SW 1028, 13 KyL 958. See 

Signature: 17. See infra § 297. generally Deeds § 80; Signatures [36 
Generally see Signatures [36 Cyc 18. Shearer v. Loftin, 26 Ala. 703; | Cyc 452]. 

442]. Wiswall v. Ross, 4 Port. (Ala.) 321; [a] Mortgagee signing mort- 

To deed generally see Deeds § 80]|Skipworth vy. Cunningham, 8 Leigh | gagor’s name.—A mortgage is prop- 

et sed. CoV Via ra hhes Aim 1D 642. erly signed where the mortgagee 

11. U.S.—Mather v. Jarel, 33 Fed. 19. Goldsboro Nat. Bank v. Hill, | writes the mortgagor’s name at the 

366. 226 Fed. 102; Shearer v. Loftin, 26 | foot of the instrument, and the mort- 

Ala.—Williams v. Davis, 154 Ala.| Ala. 703; Leffler v. Armstrong, 4]|gagor then affixes his mark, and a 


422, 45 S 908; McClendon v. Equit- 
able Mortg. Co., 122 Ala. 384, 25 S 30; 


Johnson v. Davis, 95 Ala. 298, 10 S|see infra § 297. 
911; Carlisle v. Campbell, 76 Ala. 20. 
247. 


Ark.—Freeman v. Peay, 23 Ark. 439. 


Iowa 482, 68 AmD 672. 
Acceptance of trust deed generally 


See cases infra note 21; supra 
§ 270; and generally Deeds § 80 et 


disinterested witness attests the sub- 
scriptions. Johnson v. Davis, 95 Ala. 
293, 10 S 911 [dist Carlisle v. Camp- 
bell, 76 Ala. 247 (where it appeared 
that the mortgagee not only signed 
the mortgagor’s name, but also made 


Conn.—Goodman vy. Randall, 44 
Conn. 321. 

Ga.—Shepherd v. Burkhalter, 29 
Ga. 443, 58 AmD 523. 

Mich.—Amphlett v. Hibbard, 29 
Mich. 298. 

Nebr.—J. S. Gabel Lumber Co. v. 
West, 95 Nebr. 394, 145 NW 849. 

Oh.—Wright v. Franklin Bank, 59 


Oh. St. 80, 51 NE 876. 

Pa.—Brown v. McCreight, 187 Pa. 
181, 41 A 45. 

Tenn.—Taylor vy. Riddle, (Ch. A.) 
57 SW 158. 

Vt.—McDaniels v. Flower Brook 
Mfg. Co., 22 Vt. 274. 


Wash.—American Sav. Bank, etc., 
Co. v. Helgesen, 64 Wash. 54, 116 P 
837, AnnCas1913A 390, 67 Wash. 572, 
122 P 26, AnnCasi913A 390. 

Signature by part of grantors see 
infra (§ ).273. 

12. Kepcha v. 249 Ill. 
118, 94 NE 102. 

13. Martin v. Nixon, 92 Mo. 26, 4 
SW 503. See Dennistoun vy. Fyfe, 11 


Lowman, 


q. 
21. Shelton vy. Aultman, etc., Co., 
82 Ala. 315, 8 S 232. And see supra 


§ 235. 
22. See cases infra note 23. 
23. Fincher v. Hanegan, 59 Ark. 


151, 26 SW 821, 24 LRA 543; Hill v. 
Banks) -62. *Conni? 252 23. SAP 71 2: 

[a] Rule applied.—(1) The record 
of a mortgage executed by H N W 
under the name of “H. M. W.” is 
constructive notice thereof to a sub- 
sequent mortgagee, the second mort- 
gage being executed under the mort- 
gagor’s true name, where there is no 
evidence that there was any other 
person in the county of the same 
name, so as to render the middle 
name necessary for | identification. 
Fincher v. Hanegan, 59 Ark. 151, 26 
SW 821, 24 LRA 548. (2) The fact 


that a mortgage is signed “F. S. 
Banks” and the acknowledgment 
“Wrederick S. Banks’ does not pre- 


clude the admission thereof in evi- 
dence as the deed of Frederick S. 
Banks, in connection with testimony 


the mark for him)]. 

[b] In Oklahoma, where a mort- 
gage was signed by the maker by 
mark, and by two witnesses to the 
signature, and the execution of the 
mortgage was duly acknowledged, it 
was not necessary, under Rev. L. 
(1910) §§ 2945, 5541, for the witness 
signing the maker’s name to sign his 
own name as a witness thereto. 
Phinnie v. Atkinson, 72 Okl. 1, 177 
oath 

28. Forged deed see Deeds § 138. 


wee Ill.—Livings vy. Wiler, 32 Ill. 
Mich.—Cameron v. Culkins, 44 
Mich. 531, 7 NW 157; Matteson v. 


Morris, 40 Mich. 52. 

Mo.—Finley v. Babb, 144 Mo, 403, 
46 SW 165. 

N. Y.—Bennett v. Edgar, 46 Misc. 
231, 93 NYS -203,. 

Pa.—Gustine v. Westenberger, 224 
Pa. 455, 73 A 913. 

Wis.—Ellis v. Hof, 123 Wis. 
101 NW 368. 


201, 


For later cases, developments and changes in the law See cumulaitive Annotations, same title, page and note number, 
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§§ 272-275] 
cepted by the mortgagor.*° 

Joint mortgagors. In the case of joint mort- 
gagors, although the mortgage is void as to anyone 
whose signature is forged, it appears that it may 
still be valid as against the mortgagor who really 
executed it, or against such portion of the prop- 
erty covered as may be owned by the latter in 
severalty.** 

[§ 273] 7. Execution by Part of Grantors. A 
mortgage intended to be executed by joint mort- 
gagors is not binding upon any who fail to sign 
and acknowledge it; but it may, if the cireum- 
stances permit, be held valid against those who do 
execute it.°* And if the other mortgagors join in 
the execution at a later time, it will become bind- 
ing upon them also as of the later date.2* That 
a mortgage has an extra seal thereon does not 
affect its validity by raising a presumption that 
it was not signed by all the parties.*4 A mortgage 
executed by one representing himself to be an un- 
married man is not invalid as to him because he 
was in fact married at the time of its execution, 
where the person making the loan secured relies 
upon such representation.*® 

Agreement that all shall sign. Where it,is mu- 
tually stipulated by the several parties who are to 
join in a mortgage that it shall not become binding 
unless it is signed by all the parties named as mort- 
gagors, and this is not done, it will not become 
inoperative as to two of their number who exe- 
euted it.°° 

Signing mortgage notes.** A party who signs 
mortgage notes as one of the makers, with refer- 
ence therein to the mortgage securing their pay- 
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ment, will be bound as a party to the mortgage, 
although he does not sign the mortgage itself.** 

[§ 274] 8. Seal. At law a mortgage requires a 
seal, and an unsealed instrument cannot constitute 
a valid mortgage of realty,®® except in those states 
where it is otherwise provided by statute.4° But 
equity will give effect to a mortgage which is de- 
fective only for the want of a seal.44 A mortgage 
given by a corporation must be executed under the 
seal of the company, and it is necessary that the 
seal should be affixed by some person having lawful 
authority so to do.* 

Detachment of seal. The tearing off of the seal 
by an unauthorized person,** or its accidental de- 
tachment after the mortgage has been left for 
record,** will not affect the validity of the instru- 
ment. 

Presumptions and burden of proof.4® The exist- 
ence of a seal'to a mortgage at the time of its 
signature may be presumed in the ease of an ancient 
document.*® Where a mortgage purports to have 
been signed and sealed, and has a scrawl attached, 
the burden of proving that it was executed without 
a seal devolves upon him who asserts that fact.47 

[§ 275] 9. Affixing Revenue Stamps: It has been 
held that acts of congress, enacted at various 
times,*® requiring revenue stamps to be affixed to 
certain written instruments and providing that in- 
struments not stamped should not be used as evi- 
dence in any court, were applicable only to federal 
courts, and that the want of a stamp on a mort- 
gage, or its insufficient stamping, was not a ground 
for excluding it as evidence in a proceeding in a 
state court.*® In the absence of an intention to de- 


Ont.—Malcolmson v. Malcolmson, 3 
OntWR 324. 

See also Deeds § 175. 

{a] Burden of, proof.—If defend- 
ant in an action to foreclose a mort- 
gage files a duly verified answer 
denying that he ever executed the 
note and mortgage and averring that 
the signatures thereto are forgeries, 
the burden of proving the signatures 
is on the party claiming them to be 
valid. Ellis v. Hof, 123 Wis. 201, 101 
NW 368. 

[b] Evidence to show forgery.— 
(1) Sufficient. Gustine v. Westen- 
berger, 224 Pa. 455, 73 A913. (2) In- 
sufficient. Bennett v. Edgar, 46 Misc. 
231, 93 NYS 203; Malcolmson v. Mal- 
colmson, 3 OntWR 324. 

30. See infra § 278. 

31. North American Trust Co. v. 
Lanier, 78 Miss. 418, 28 S 804, 84 
AmSR 635. 

[a] ‘Wife’s signature forged. — 
Where a husband gave a mortgage 
on land, which purported to have 
been signed by his wife, and was 
taken in good faith by the mort- 
gagee, but the wife’s signature was 
forged, the mortgage was a lien on 
all the land which was not included 
in the homestead, and where after- 
ward the mortgagee paid off a prior 
vendor’s lien on the land, and the 
husband then delivered to him a sec- 
ond forged mortgage to secure the 
amount of the first mortgage and 
also the amount of the vendor’s lien, 
such second mortgage was a lien on 
the entire land, including the home- 
stead, for the amount of the vendor’s 
lien discharged with the mortgagee’s 
money, because the mortgagee was 
entitled to be subrogated to such 
vendor’s lien. North American Trust 
Co. v. Lanier, 78 Miss. 418, 28 S 804. 

32. Taylor v. Riddle, (Tenn. Ch.) 
57 SW 158; Hast Texas F. Ins. Co. v. 
Clarke, 79 Tex. 23, 15 SW 166, 11 
LRA 293. See Davis v. Hall, (Ark.) 
179 SW 38238. See also Deeds § 80. 

[a] In Washington, under Rem- 
ington & B. Code § 8746, providing 


that deeds shall be signed by the 


party to be bound thereby, and that 
they shall be acknowledged, where 
the wife of a mortgagor did not 
actually sign the mortgage, although 
she acknowledged its execution, the 
mortgage was void as to her. Ameri- 
can Sav. Bank, etc., Co. v. Helgesen, 
67 Wash. 572, 122 P 26, AnnCas1913A 
390, 64 Wash. 54, 116 P 837. 

33. Mix v. Hotchkiss, 14 Conn. 32; 
Warren v. White, 52 Vt. 46 


34 Kyger vy. Sipe, 89 Va. 507, 16 
SE 627. 

Seal generally see infra § 274. 

35. Canadian, etc., Mortg., etc., 


Co. v. Bloomer, 14 Wash. 491, 45 P 34. 
36. Brown v. McCreight, 187 Pa. 
of execution 


181, 41 A 45. 

37. Sufficiency of 
mortgage note see infra § 299. 

38. Roehl v. Porteous, 47 La. Ann. 
1582,'18 S 645. 

39. Ark.—Moore v. Madden, 7 Ark. 
530, 46 AmD 298. 

Cal.—Racouillat v. Rene, 32 Cal. 
450; Racouillat v. Sansevain, 32 Cal. 
376. 

Ill.—Peckham v. Haddock, 36 IIl. 
38; Butler v. Meyer, 49 Ill. A. 176. 
4 Ky.—Portwood vy. Outton, 3 B. Mon. 

47. 
Md.—Van Riswick v. Goodhue, 50 
Md. 57. 

Mo.—Martin vy. Nixon, 92 Mo. 26, 4 
Sw 503; Harrington v. Fortner, 58 
Mo. 468; Jones v. Brewington, 58 Mo. 
210; Dunn vy. Raley, 58 Mo. 134. 

N. H.—Hebron vy. Centre-Harbor, 
Hele et aoe. 

N. C.—McFarland v. Cornwell, 151 


N. CG. 428, 66 SE 454; Duke v. Mark- 
ham, 105 N. C. 131, 10°SE 1017, 18 
AmSR 889. 


Oh.—Erwin v. Shuey, 8 Oh. St. 509; 
Bloom v. Noggle, 4 Oh. St. 45; White 
v. Denman, 16 Oh. 59. 

S. C.—Arthur v. Screven, 39 S. C. 
1, AT. Si. (640, 

W. Va.—Shattuck v. Knight, 25 W. 
Va. 590; Pratt v. Clemens, 4 W. Va. 
443. 

See also Deeds § 85 et seq. 

40. See statutory provisions; and 
Ames v. Holderbaum, 44 Fed. 224; 


Hawes v. Glover, 126 Ga. 305, 55 SE 
62; Vizard v. Moody, 119 Ga. 918, 47 
SE 348; McKinney v. Miller, 19 Mich. 
142; Heburn v. Reynolds, 73 Misc. 
73, 132 NYS 460; Woods v. Wallace, 


22 Pa. 171. See also Seals [35 Cyc 
1168]. ‘ 
41. See supra § 52. 


42. Koehler v. Black River Falls 
Troneo,, “27 Black. CUS.) 71 bil tele 
ed. 339. And see Corporations § 2668. 

[a] A mortgage by a corporation 
by its attorney in fact is sufficient if 
executed in the name of the corpora- 
tion, under the attorney’s own hand 
and seal; and it is no objection that 
the seal of the corporation was not 
affixed thereto, when it appears that 
the power of attorney under which 
the attorney in fact acted was duly 
sealed. Salem First Nat. Bank v. 
Salem Capital Flour Mills Co., 39 
Hed.) 89. 

43. Lilly v. Quick, 2 N. J. Eq. 97. 

44. Van Riswick v. Goodhue, 50 
Md. 57. 

: vm Effect of extra seal see supra 


46. Martin v. Barnes, 5 N. S. 291. 
[a] Thus, where a document 
forty-five years old, in terms a mort- 
gage of real estate, was without a 
seal, and had no trace, mark, or im- 
pression of any seal, but contained 
the usual testatum clause before the 
Signature of the parties, and the 
usual statement that it was “signed, 
sealed, and delivered’ before that of 
the witnesses, it was held, in an ac- 
tion for foreclosure, that the exist- 
ence of a seal to the mortgage at 
the time of its signature might be 
aa ees Martin v. Barnes, 5 N. 8. 


47. Growning v. Behn, 10 B. Mon. 
CiSy. 38. 

43. Stamp acts enumerated sce 
Bills and Notes § 201. 

49. Dillingham v. Parks, 30 Ind. A. 
61, 65 NE 300; Wade v. Foss, 96 Me. 
230, 52 A 640; Sulpho-Saline Bath Co. 
v. Allen, 66 Nebr. 295, 92 NW 354. 

Generally see Internal Revenue 
§§ 118, 119. See also Deeds § 93, 
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fraud the government, the failure to affix stamps , 


to the proper amount did not render the mortgage 
entirely null and void,®° although some authorities 
have held otherwise.°? 

[§ 276] 10. Filling Blanks.5? When a mortgage 
is duly and properly executed, but contains blank 
spaces for the name of the mortgagee, the deserip- 
tion of the property to be covered, or the amount 
and conditions of the debt to be secured, and the 
blanks are afterward filled up 1m accordance with 
the directions of the mortgagor and with his eon- 
sent, it is a valid mortgage and binding upon him,°? 
at least in equity;°4 but it 1s otherwise if the 
blanks are filled up without his authority or con- 
sent, or contrary to his direction.°> So if a mort- 
gage left blank as to the mortgagee’s name is filled 
up in accordance with the mortgagor’s instructions 
and comes to the hands of an innocent and bona fide 
holder for value, it will be a valid security, with- 
out reference to whether such instructions were oral 
or in writing, or whether the name was inserted be- 
fore or after delivery, or in the presence or absence 
of the mortgagor.*® But if the instrument is filled 
up contrary to the directions of the mortgagor, and 
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to his injury, with knowledge on the part of the 
person who takes and holds under it, it is null and 
void as to him.®’ An agent may have implied au- 
thority to fill in the name of the mortgagee.°® 

[§ 277] 11. Affidavit Accompanying Instrument. 
A statute in Maryland®® requires a mortgage to be 
accompanied by an affidavit of the mortgagee or 
his agent that the consideration is true and bona 
fide.° The want of a proper affidavit is fatal to 
the validity of the mortgage as against third per- 
sons, whether it is assailed by a creditor or by a 
subsequent purchaser in good faith.®t But although 
it lacks the affidavit, the mortgage will be good 
against the mortgagor and anyone claiming under 
him with notice.®? The statute applies only to tech- 
nical mortgages, and not to deeds which are abso- 
lute in form, although intended as security, nor to 
deeds in trust to pay creditors of the grantor.®? 

[§ 278] 12. Ratification of Unauthorized or De- 
fective Execution.** A defect in the execution of a 
mortgage may be cured by the subsequent act of 
the mortgagor in ratifying it and acknowledging its 
validity,®> although not, it appears, to the preju- 
dice of the rights of third persons or other ecred- 


50. Bates v. Bailey, 57 Ala. 73; | 417. Filling blanks generally see Altera- 
Sioux City First Nat. Bank v. Stone, Mo.—Field y. Stagg, 52 Mo. 534, 14] tion of Instruments §§ 119-144. 
(lowa) 91 NW 1076; Wilson v.|AmR 435. 59. Code art 24 § 29. 

Reuter, 29 Iowa 176; Morris v. Lin- N. Y.—Hemmenway v. Mulock, 56 66. Tolson v. Williams, 136 Md. 


ton, 74 Nebr. 411, 104 NW 927; Patton 
v. Irvin, 8 Baxt. (Tenn.) 453. 

51. Hoppock v. Plato, 30 HowPr 
(N. Y.) 120. See Miller v. Morrow, 
8 Coldw. (Tenn.) 587 (a deed of trust 
not duly stamped has been held void 
as to attaching creditors). 

52. See also Deeds § 77; and supra 
§ 231. 

Mortgage of married woman’s sepa- 
rate property see Husband and Wife 

596, 

Necessity of redelivery see infra 

291 


53. Langhorst v. Shuttledryer, 7 
Oh. Dec. (Reprint) 333, 2 CincLBul 
125; Brown v. Maury, 85 Tenn. 358, 
3 SW 175; Adsetts v. Hives, 33 Beav. 
52, 55 Reprint 286; Stewart v. Boak, 
Russ. Eq. Cas. (N. S.) 467. See First 
State Bank v. McGrath, (N. D.) 206 
NW 999 (Comp, St. [1913] §§ 6727, 
6729), ; va 

54. Fox v. Palmer, 25 N.. J.. Ea: 
416 (a mortgage signed by the: mort- 
gagor in blank and given to an agent 
who subsequently fills in the blanks 
and delivers it to the mortgagee 
creates at most an equitable lien). 

Defective instrument as equitable 
Bree Res generally see supra §§ 51=- 


55. Harding vy. Des Moines Nat. 
Bank, 81 Iowa 499, 46 NW 1071; 
Stebbins v. Watson, 71 Mich. 467, 39 
a 721; Hord v. Taubman, 79 Mo. 

[a] Burden of proof.—Where an 
action is brought in equity to have 
a mortgage canceled and set aside, 
on the ground that, at the time of its 
execution and delivery, it contained 
no description of any property mort- 
gaged, and that the description ap- 
pearing in the mortgage was filled in 
after its delivery, and that therefore 
it is null and void, complainant is 
met by the presumption that the 
document has not been altered, and 
it is incumbent on him to establish 
his contention by a preponderance of 
proof; and if he fails to do this—if 
the evidence is conflicting and evenly 
balanced—-he cannot have the relief 
asked. Harding v. Des Moines Nat. 
Bank, 81 Iowa 499, 46 NW 1071. 

56. Iowa.—McClain v. McClain, 52 
Iowa 272, 3 NW 60, 

Kan.—State v. Matthews, 44 Kan. 
596, 25 P 36, 10 LRA 308; Chapman 
ven Veach, (32) Kan. 167, 4,2 - 100; 
Knages v. Martin, 9 Kan. 532. 

Minn.—Pence v. Arbuckle, 22 Minn. 


HowPr 38. 

Oh.—Langhorst v. Shutteldryer, 7 
a Dec. (Reprint) 333, 2 CincLBul 

Tex.—Ragsdale v. Robinson, 48 
Tex. F 
Wis.—Schintz v. McManamy, 33 
Wis. 299; Van Etta v. Evenson, 28 
Wis. 33, 9 AmR 486. 

57. Upton -v. Archer, 41 Cal. 85, 
10 AmR 266; Wilson v. South Park 
Comrs., 70 Ill. 46; State v. Matthews, 
44 Kan. 596, 25 P 36, 10 LRA 308; 
Ayres',v.. Probasco, 14, Kan, 115; 
Schintz v. MceManamy, 33 Wis. 299. 

58 Drury v. Foster, 2 Wall. (U. 
S.) 24, 17 L. ed. 780; Montgomery v. 
Dresher, 90 Nebr. 632, 134 NW 251, 
38 LRANS 423; Shirley v. Burch, 16 
Or. 838, 18_P 351, 8 AmSR-273; Van 
ae v. Evenson, 28 Wis. 33, 9 AmR 
486. 

[a] When agent has no implied 
authority to fill in name of mort- 
gagee left blank in a mortgage, the 
rule does not apply. Drury vy. Fos- 
ter, 2 Walk) CUL/S.) 24,10 Ta ed. 78.03 
Shirley, v..Burch, 16 Or. 83, 18 P 351, 
8 AmSR 273. 

[b] Intended mortgagee filling in 
his own name.—‘‘In this case the per- 
son whose name was entered in the 
blank space was the identical person 
with whom defendant was dealing 
and whose name would naturally 
have been written in the blanks. The 
reason, aS explained by Becker, for 
the omission was that as Bennett 
was a part owner of the real estate 
transferred to defendant, and on 
which the mortgage was given, he 
desired to consult him before filling 
the blanks. This explanation was 
reasonable and may be correct. At 
any rate, the mortgage as filled out 
corresponded with the dealings be- 
tween the parties to the transaction, 
and should be held to be a valid 
mortgage, even aS between the par- 
ties to it. The right to fill the blanks 
in the nates by the insertion of the 
name of the payee is given by section 
9213,- Ann, St. 1911 (Comp. St. 1911, 
ch. 41, sec. 14), and their validity 
cannot be questioned. In addition to 
the implied authority to fill the 
blanks in the notes and the mortgage, 
the evidence strongly preponderates 
in favor of an express authority 
therefor and consent thereto by de- 


fendant.” Montgomery vy. Dresher, 
90 Nebr. 632, 685, 184 NW 251, 38 
LRANS 423, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


611, 110 A 881; Buck v. Gladfelter, 
122 Md. 34, 89 A 317; Ressmeyer v. 
Norwood, 117 Md. 320, 88 A 347; 
Smith v. Myers, 41 Md. 425. 

[a] The indorsement of the affi- 
davit on the mortgage is essential to 
its validity, and it cannot be proved 
py bag Reiff v. Eshleman, 52 Md. 

[b] Sufficiency of affidavit.—(1) 
Tolson v. Williams, 1386 Md. 611, 110 
A 881 (recital that affiant ‘‘made oath 
on the Holy Eivangely of Almighty 
God,” may be regarded as surplus- 
age). (2) The requirement that the 
mortgagee shall make oath “that the 
consideration is. true and bona fide” 
is sufficiently complied with by an 
affidavit that the consideration is 
bona fide as therein set forth. Mar- 
low v, McCubbin, 40 Md. 1382. 

{[c] Affidavit made by agent.—(1) 
Where the affidavit is made by an 
agent, it must also aver that he is 
the agent of'the mortgagee, Milhol- 
land v. Tiffany, 64 Md. 455, 2 A 881. 
(2) An officer of a corporation need 
not aver that he is an agent, and his 
official character may be shown by 
parol. Buck v. Gladfelter, 122 Ma. 
34, 89 A 317. (3) When a corporate 
officer makes such affidavit, it should 
appear on the certificate that he did 
so in his official capacity. Buck v. 
Gladfelter, supra. 

[dad] Curative act has been held to 
cure an omission or an informality 
of an affidavit where no rights of 
purchasers or creditors would be af- 
fected thereby. Tolson vy. Williams, 
186 Md. 611, 110 A 881. 

61. Davis v. Harlow, 130 Md, 165, 
100A102;Cockney v. Milne, 16 Mad. 200. 

[a] Assignee of mortgage.— A 
mortgage invalid as to the mort- 
gagor’s creditors for violation of the 
statute is invalid as to an assignee 
thereof. Ressmeyer v. Norwood, 117 
Md. 320, 83 A 347 (holding further 
that the mortgage could not be sus- 
tained as a mortgage of indemnity). 


Ayan Phillips v. Pearson, 27 Md. 
63. Snowden vy. Pitcher, 45 Md. 


260; Charles v. Clagett, 3 Md. 82. 
64. Ratification of: 

Defective or unauthorized delivery 
see infra § 296. 

ee ean or illegal mortgage see infra 
65. U. S.—Central Union Trust Co. 

v. Appalachian Corp., 300 Fed. 397 

Laff .2 F. (2d) 585], 
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ao 
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itors which have vested before the ratification.%® 
‘An unauthorized signature is ratified by an_ ac- 
So where a mort- 
‘gage was prepared in blank by the mortgagee, the 
names of the mortgagor and his wife being written 
appropriate places, but the wife did 
not subscribe her name, her subsequent acknowledg- 
ment of the instrument was an adoption of the 
signing of her name in the body thereof.°* 

It has been held that a 
mortgagor may ratify a mortgage to which his 
signature was forged, by receiving and appropriat- 
ing the proceeds with full knowledge of the for- 
interest on the 
Other authorities, however, have held 
that a mortgagor can ratify a forged mortgage only 
by the execution of a new instrument,’? and that 
this will not affect any intervening rights.7? 


knowledgment of the mortgage.®* 


therein in the 


Forged mortgage.®? 


gery,’° or by voluntarily paying 
mortgage." 


Ala.—Alexander v. Caldwell, 61 
Ala. 543. 
Ark.—O’Neal v.° Judsonia State 


Bank, 111 Ark. 589, 164 SW 295. 


Tl.—Livings Ve Wiler, ee Wel so tes 
» Md.—Carr v. McColegan, 100 Md. 
462, 60 A 606. 

Oh.—Case v. Kinney, 7 Oh. Dec. 
(Reprint) 178, 1 CincLBul 277. 

S. D.—-Karcher Vi. Gansietsinio. pb. 
383, 83 NW 431, 79 AmSR 893. 
Wash.—American Sav. Bank, etc., 


Co. v. Helgesen, 64 Wash. 54, 116 P 
837, AnnCasl1913A_ 390. 

See also Deeds § 78. 

66. Baker v. Lee, 49 La. Ann. 874, 
21 S 588. 

67. O’Neal v. Judsonia State Bank, 
111 Ark. 589, 164 SW 295. 

68. American Sav. Bank, etc., Co. 
v. Helgesen, 64 Wash. 54, 116 P 837, 
AnnCasi1913A 390. 

69. Walidity see supra § 272. 

70. lLivings v. Wiler, 32 Ill. 387. 

71. Rothschild v. Title Guarantee, 
ete uo, 204 ING Ya 458) STENE +3879; 
41 LRANS 740. 

72. Finley v. Babb, 144 Mo. 403, 
46 SW 165. 

73. Finley v. Babb, supra. 

74. 
Corporations § 2667. 

75. Walker v. Heege, 78 Fla. 667, 


83 S 605; Carrico v. Farmers’, etc., 
Nat. Bank, 33° Md. 235. See also 
Deeds § 88. iad, 

76. See statutory provisions; 


eases infra this section; and §§ 280, 
281. 

[a] In Alabama (1) a mortgage 
which is not duly attested by wit- 
nesses is not operative to vest any 
title to the land in question in the 
mortgagee. Watson v. Herring, 115 
Ala. 271, 22 S 28; Dugger v. Collins, 
69 Ala. 324: (2) Attestation is es- 
sential to the validity of a mortgage 
executed by one partner, in the part- 
nership name, to secure a partner- 
ship debt, of land, constituting part 
of the assets of the firm, in equity as 
well as at law. Long v. Slade, 121 
Ala. 267, 26 S 31. (3) The sufficiency 
of the certificate or proof of sub- 
scribing witnesses that the grantor 
executed the mortgage to which it 
is attached becomes material only 
when the certificate is'relied on as a 
substitute for proof by the subscrib- 
ing witnesses, or, in other words, 
only when it is claimed that the 
mortgage is self-proving. Tranum v. 
Wilkinson, 81 Ala. 408, 1 S 201. (4) 
Under Code (1907) § 3357, a mort- 
gage signed by mark, regularly ac- 
knowledged and recorded, is valid, 
without the attestation of a _sub- 
scribing witness. Addington v. State, 
16 Ala. A. 10, 74 S 846. (5) An ac- 
knowledgment of a mortgage, al- 
though void, operates as an attesta- 
tion by the officer taking it of the 
signature of the mortagor. Maddox 
Wane vViood, tol Ala. 1575 43) 8S-) 9685 
Rogers vy. Adams, 66 Ala. 600. 

fb] In Plorida attesting witnesses 
are necessary only to a mortgage 


Mortgage by corporation see, 
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nesses. 


ing witnesses.*® 


notice.®* 


given by a married woman for a debt 
of the husband. Walker v. Heege, 78 
Fla. 667, 83 S 605. 

77. See statutory provisions. 

78. Ala.—Henderson vy. Kirkland, 
127 Ala. 185, 28 S 674. 
pear .—Morris v. Grinnell, 51 Conn. 

Ga.—Gardener v. Moore, 51 Ga. 268. 

Minn.—Johnson vy. Sandhoff, 30 
Minn= 219%, 014, NW \889)=" Ross) Vi 
Worthington, 11 Minn. 438, 88 AmD 
95: Thompson v. Morgan, 6 Minn: 
392; Parret v. Shaubhut, 5 Minn. 323, 
80 AmD 424. 

N. H.—Sanborn y. Robinson, 54 N. 
EE 23950 ‘ 

Oh.—White v. Denman, 1 Oh. St. 110. 

Or.—Moore v. Thomas, 1 Or. 201. 

S. C.—Stelts v. Martin, 90 S. C. 14, 
72 SE 550; Harper v. Barsh, 31 S. C. 
Bq. 149. 

Wyo.—Jubb v. Thorpe, 1 Wyo. 356. 

[a] Where only one witness at- 
tests the execution of a mortgage, 
the official signature of the justice to 
the certificate of acknowledgment 
will not supply the deficiency. White 
v.. Denman, 1 Oh. St. 110. 

[b] Where grantor signs by mark. 
—Under Code § 982, providing 
if one making a conveyance is not 
able to sign\his name the conveyance 
must be attested by two witnesses, a 
mortgage executed by a husband and 
wife by their marks, and witnessed 
by one person only, is void. Hender- 


aoe v. Kirkland, 127 Ala. 185, 28 § 
674. 
[ec] In Louisiana a mortgage 


which begins as if passed before a 
notary and two witnesses and so 
reads until the end, but is not signed 
by the notary, who merely signed 
the certificate that the mortgagor 
was the person who had signed the 
instrument, that he had appeared be- 
fore him, and acknowledged that he 
had signed it, does not show that it 
was passed before a notary public 
in the presence of two witnesses, and 
was therefore not an “authentic act” 
within Rev. Civ. Code art 2234, as 


amended and reénacted by Acts 
(1908) No. 67 and Acts (1918) No. 
192 § 1. West Louisiana Bank v. 


Dawson, 154 La. 830, 98 S 262. 

79.. Central) Union ‘Trust.. Co.) v. 
Appalachian Corp., 300 Fed. 397 [aff 
2 eh CZ) 8, I): 

[a] Reéxecution.—In Georgia un- 
der Park Annot. Code § 3259, where 
a mortgage was attested by one wit- 
ness only, and thereafter, when all 
the executing parties and both wit- 
nesses were present, the attestation 
was completed, the paper recorded 
by the mortgagor, and redelivered to 
the mortgagee, there was in legal 
effect a reéxecution. Central Union 
Trust Co. v. Appalachian Corp., 300 
Fed. 397 faff.2 F. (2d). 585). 

Curative statutes see infra § 281. 

80. Ga.—Hawes v. Glover, 126 Ga. 
305, 55 SE 62; Pulliam v. Hudson, 117 
Ga. 127, 43 SE 407; Benton v. Baxley, 
90 Ga. 296, 15 SH 820; Conley v: 


that, 
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[§ 279] B. Attestation’*—1. Necessity of Wit- 
At common law attestation of a mortgage 
of real estate is not necessary to its validity.’ 
But in some jurisdictions the statutes require the 
execution of a mortgage to be attested by subserib- 
The number of witnesses required” 
is generally two,’* but a mortgage defective in 
this respect may be cured by a reéxecution.” 
is the generally accepted rule, however, that, al- 
though a mortgage may be defective in respect of 
the attestation, it is nevertheless valid and. bind> 
ing as between the parties,*° at least in equity, 
and also as against any third persons. acquiring 
interests in the “property or hens upon it with actual 
notice of the defective mortgage,** although some 
authorities have held that a mortgage defective in 
this resvect is invalid as to third persons, with 
But a mortgage defectively attested, or 


Tt 


Campbell Printing-Press, ete., Co., 78 
Ga. 569, 3 SE 335; Marable v. Mayer, 
78 Ga: 60; Gardner v. Moore, 51 Ga. 
268; Hutch v. Taylor, 22 Ga. A. 441, 
96 SH 183. 

Nat. 


Md.—Carrico vy. Farmers,’ etc., 


Bank, 33 Md. 235, 

Mich.—Baker v. Clark, 52 Mich. 22, 
17 NW 225. 

Minn.—Johnson v. Sandhoff, 30 
Minn. 197, 14 NW _ 889. But see 
Thompson v. Morgan, 6« Minn. 292 


(holding that a mortgage with only 
one witness passes no interest in the 
law). 

Nebr.—Prout v. Burke, 51 Nebr. 24, 
70 NW 512; Holmes vy. Hull, 50 Nebr. 
656, ih NW 241. 

N. H.—Sanborn v. Robinson, 54 N. 
H. 239; Hastings v. Cutler, 24 N. H. 
481. 

Oh.—White v. Denman, 16 Oh. 59; 
Read v.. Toledo. Loan Co., 23,Oh, Cir. 
Ct..25; Kane v. Moulton, 1 OhS&CP 
410, 7 OhNP 2938. 

S. C.—Bryce v. Massey, 35 S.-C. 
127, 14 SE 768. 

Wyo.—Conradt v. Lepper, 13 Wyo. 
473, 81 P 307, 82 P 2; Jubb v. Thorpe, 
1 Wyo. 356. 

But see supra note 76 [a]. 

[a] Justice of peace as attesting 
witness.—The validity of a mort- 
gage is not affected by the fact that 
the attesting witness, who was also 
a justice of the peace, omitted to affix 
his official signature. Janes v. Penny, 
76 Ga. 796. 

{[b] In Louisiana, by direct provi- 
sion of Civ. Code art 3305, a con- 
ventional mortgage can be contracted 
by an act under private signature. 
Gallagher v. Conner, 138 La. 633, 70 


S 539. 

81. Abbott v. Godfroy, 1 Mich. 178; 
Moore v. Thomas, 1 Oh. 201; Stelts 
v./ Martin,':90.S. C. 104, 72 S550, 
See also supra § 52. 

82. Prout v. Burke, 51 Nebr. 24, 
70 NW 512; Sanborn v. Robinson, 54 
N. H. 239; Hastings v. Cutler, 24 N. 
H. 481. 

{al A mortgage on realty other 
than the homestead, executed and de- 
livered by the mortgagor, is valid 
between the parties and those know- 
ing of its existence, although not 
lawfully acknowledged or witnessed. 
Prout v. Burke, 51 Nebr. 24, 70 NW 
512; Holmes v. Hull, 50 Nebr. -656, 
70 NW_ 241. 

83. White v. Denman, 16 Oh. 59. 

[a] Thus, where an instrument, 
in form a mortgage, has only one 
subscribing witness, equity will treat 
it, as between the parties only, as a 
good and valid mortgage, on the prin- 
ciple that equity will consider that 
as done which the parties agreed to 
do; but as regards all third persons, 
such as subsequent judgment cred- 
itors, purchasers, and the like, it can- 
not be given the effect of a mortgage, 
even though they had actual notice 
of its existence. White v. Denman, 
16 Oh. 59; Kane v. Moulton, 1 OhS& 


-CP 410; 7 OhNR 293, 
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not attested at all, is not generally entitled to be 
recorded,®* and therefore, even though it is placed 
on the record, it is not to be taken as imparting 
notice to interested parties, and so it is not effective 
against subsequent purchasers or encumbrancers 
who have no actual knowledge of it.8° Where a 
mortgage is not required to be attested when exe- 
cuted,®* its subsequent attestation by a justice’s 
signature does not affect its validity.’7 

[§ 280] 2. Qualification of Witnesses.*® The sub- 
scribing witnesses to a mortgage need not have been 
personally acquainted with the mortgagor previously 
to its attestation,®® but they should be disinterested 
persons.°° Thus the grantee in a mortgage is not 
qualified to be an attesting witness of its execu- 
tion.®! But a mortgage is not invalid because wit- 
nessed by the agent who negotiated the loan for 
the mortgagee,°? nor is one joint maker of a note 
incompetent to act as nonofficial witness to a mort- 
gage given by the other maker to secure the note, 
where the mortgage did not cover property in which 
the witness had an interest.°? And an attorney in- 
trusted with the preparation of a mortgage and 
superintending its execution is a competent attest- 
ing witness, although the mortgage provides for the 
payment of attorney’s fees incurred in the collec- 
tion of the debt secured thereby.®* 

Mortgage to corporation or partnership. A stock- 
holder® or officer or agent®® of a corporation, who 
has no personal financial interest in the transaction, 
is competent as an attesting witness to a mort- 
gage executed to the corporation, and the same is 
true of an employee of a firm as an attesting wit- 
ness to a mortgage executed to the firm.%* 

Effect of disqualification. Where the witnesses 
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are interested and disqualified, the defect in the at- 
testation will prevent the record of the mortgage 
from giving constructive notice to subsequent pur- 
chasers or attaching creditors,®* but it will be a good 
mortgage as between the original parties.®® 

[§ 281] 3. Curative Statutes. In several states 
statutes have been enacted validating mortgages 
previously made, and which were defective because 
attested by only one witness where two were re- 
quired, or for other reasons not conforming to the 
laws in force; and these curative acts, although 
retrospective, are held to be valid and effectual for 
their purpose.? 

[§ 282] C. Acknowledgment?—1. In General. 
The acknowledgment of a mortgage is important 
not only as a prerequisite to its record,? but also 
as fixing the date of its taking effect. The acknowl- 
edgment of a mortgage embraces an acknowledg- 
ment of all matters therein stated,® including that 
of being collateral security for the payment of the 
note described therein.© The acknowledgment 
should of course be made by the person executing 
the mortgage, whether he is the owner of the land 
or an agent acting in his behalf.“ And any pro- 
visions of the statutes in regard to taking the 
acknowledgment of persons in a particular situa- 
tion, as married women, should be strictly observed.® 
An acknowledgment, although void, operates as an 
attestation by the officer taking it of the signature 
of the mortgagor.® 

What law governs. The law of the place where 
the land is situated governs the suflicieney of the 
acknowledgment.?° 

[§ 283] 2. Necessity of Acknowledgment.11 As a 
general statutory rule’? a mortgage is not entitled 


84. See infra 423 
85. See infra és 1S, 522: 
86. See supra text and note 75. 


87. Wilson v. Kirkland, 172 Ala. 
S 174. 

88. See also Deeds § 89. ‘ 

g9. Goodhue v. Berrien, 2 Sandf. 
ChonmiGN: iy). u6s0LiCa mortgage at- 
tested by a witness who was not 
previously acquainted with the mort- 
gagor is not an “unattested convey- 
ance” within the meaning of 1 Rey. 
St. p 738 § 137). 

90. Amick y. Woodworth, 58 Oh. 
St. 86, 50 NE 487. “And see cases 
infra notes 91-99. 

91. Amick v. Woodworth, 58 Oh. 
St. 86, 50 NE 437. 

92. In re Williams, 252 Fed. 924. 

93. Exchange Nat. Bank v. Pear- 
sons-Taft Co., 159 Ga. 168, 125 SE 377. 

94. Chastain v. Porter, 130 Ala. 
410, 30 S 492; Marable v. Mayer, 78 
Ga. 710, 3 SE 429... 

U. S.—In re Williams, 


95. 224 Fed. 
984. 

Ala.—Maddox v. ‘Wood, 151 Ala. 
157, 43 S 968. 

Ga.—Hastey v. Roberts, 149 Ga. 
479, 100 SE 569; Peagler v. Davis, 
143 Ga. 11, 84 SE 59, AnnCas1917A 
232. 

Nebr.—Gilbert v. Garber, 69 Nebr. 


419, 95 NW 1080. 

Oh.—Read v. Toledo Loan Co., 68 
Oh. St. 280, 67 NE 729, 96 AmSR 
663, 62 LRA 790 [aff 23 Oh. Cir. Ct. 25]. 

S. C.—Farmers’ Bank, ete., Co. v. 
Fudge, 113 S. C. 25, 100 SH 628. 

96. Hastey v. Roberts, 149 Ga. 479, 
100 SE 569; Stimpson Computing 
Scales Co. v. Holmes-Hartsfield Co., 
6 Ga. A. 569, 65 SE 358; Gilbert v. 
Garber, 69 Nebr. 419, 95 NW 1030; 
Farmers’ Bank, etc., Co. v. Fudge, 113 
S.C. 25; 100 SH 628. 

[a] Employee of corporation 
mortgagee.—The attestation of a 
mortgage to a corporation by an em- 
ployee of the corporation, together 


with one other witness, is sufficient 
proof of its execution to admit it to 
record or in evidence, and the record 
is therefore notice to a subsequent 
purchaser. Conley vy. Campbell Print- 
Ne areata ete; Co; 18 Gali 569) 31S 
335. 

97. Steiner v. 127 
Miss. 569, 90 S 250. 


Rotenberry, 


98. See infra § 522. ‘ 
99. Farmers’ Bank, etc., Co. v. 
Fudge, 113 S. C. 25, 100 SE 628; 


prone il v. Morrill, 53 Vt. 74, 38 AmR 

1. See statutory provisions; and 
Morris v. Grinnell, 51 Conn. 481 (L. 
[1882] ¢ 120 § 11); Edmunds vy. 
Leavell, 3 SW 134, 8 KyL 694; More- 
land _ v. Lawrence, 23 Minn. 84 (L. 
[1872] ¢ 39); Ross v. Worthington, 
11 Minn. 438, 88 AmD 95. See also 
Deeds § 79. 

2. Acknowledgments generally see 
Acknowledgments 1 C. J. p 739. 

Mortgage by OORPC RSM OR see Cor- 
porations § 266 

3 See infra % 423. 

4 Wyckoff v. Remsen, 11 Paige 
(N. Y.) 564. 

Tima of execution and delivery see 
Supra § 267; and infra § 291. 

5. In re Pirie,..198 N. YY. .209, -91 
NE 587, 19 AnnCas 672, 199 N. Y. 
524 mem, 91 NE 1144 mem. 

6. Matter of Pirie, supra. 

7. McAdow v. Black, 6 Mont. 601, 
oar Wet ie See also Acknowledg- 
ments § 88 et sea. 

[a] An attorney in fact, being 
duly authorized to make ‘and execute 
a mortgage on his principal’s land, 
may acknowledge the same; but it 
should appear from the certificate, 
with reasonable clearness, that he 
made the acknowledgment for and 
in behalf of the principal, and as 
recognizing the instrument as the 
principal’s deed. -McAdow vy. Black, 
6 Mont. 601, 18 P 377. 

8 Duerson v. Gardner, 8 Ky. Op. 


350; Edgerton v. Jones, 10 Minn. 427; 
Colonial Trust Co. v. Foster, 234 Pa. 
152, 82 A 1128; Hexter v. James, a 
LeeRec €Pa:) 194, 

[a] A mortgagee without notice is 
not affected by the fact that the 
married woman who signed the mort- 
gage was not privily examined, as 
recited in the certificate of the offi- 
cer taking the acknowledgment. 
Pennsylvania Trust Co. v. Kline, 192 
Pa. 1, 43 A 401. 

[b] Curative statute—Where a 
mortgage executed in 1871 was not 
separately acknowledged by the wife 
as required by the act of 1770, the 
mortgagee must show that the mort- 
gage was given for a valuable con- 
sideration under the several curative 
acts subsequently passed. Colonial 
Trust Co. v. Foster, 234 Pa. 152, 82 
A 1128, 

[c] In Alabama a wife who joins 
in a mortgage of her husband’s land, 
not a part of the homestead, need 
not be examined separate and apart 
from him, as required by Code 
§ 2508, in case of homesteads; and 
a defective recital of a separate ex- 
amination in the acknowledgment 
may be rejected as surplusage, with- 
out affecting the sufficiency of the 
remainder, where that complies with 
the form prescribed by Code § 1802. 
Orr v. Blackwell, 98 Ala. 212, 8 S 413. 

Acknowledgment of mortgage of 
married woman’s separate property 
see Husband and Wife § 596. 

Mode of taking acknowledgments 
by married woman generally see Ac- 
knowledgments §§ 142-152. 

9. Maddox v. Wood, 151 Ala. 157, 
43 S 968. 

10. U. S. Mortgage, 
Central San Cristobal, 


Co. Ve 
TiPorvoe 


etc., 
Inc., 


Rico Fed. 693. See generally Ac- 
knowledgments § 3. 
11. Generally see Acknowledg- 


ments §§ 4-42. 
12. See statutory provisions. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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to be recorded until it has been acknowledged.'* 
But even without any acknowledgment, or with a 
defective or imperfect acknowledgment, a mortgage 
duly executed will be a valid and binding obligation, 
enforceable by appropriate action, between the 
original parties,'* and as against any third per- 
"sons acquiring interests in or liens upon the prop- 
erty with actual notice of the want of acknowledg- 
ment.1® In some jurisdictions, however, a mortgage 
without a certificate of acknowledgment is void 
as an instrument conveying any interest in the 
mortgaged property.1® But without an acknowledg- 
ment the mortgage cannot be held to impart notice 
to persons afterward acquiring interests in the prop- 
erty, and therefore its lien is not enforceable to 
the prejudice of subsequent purchasers or encum- 
brancers.'7 Statutes imperatively requiring the 
acknowledgment to be taken when the mortgage 
is made by a married woman,'§ or in case the mort- 
gage covers the homestead of the mortgagor,’ 
cannot be disregarded; their due observance is 
essential to the validity of the mortgage. Statutes 
requiring acknowledgment of mortgages as essential 
to their validity or to proceedings for their en- 
forcement*® are not obnoxious to the constitutional 
provision against impairing the obligation of con- 
tracts.?* 

[§ 284] 3. Officer Taking Acknowledgment??—a. 
Authority in General. The statutes of the several 
states enumerate the officers who are qualified to 
take acknowledgments of mortgages, it being gen- 
erally provided that such an acknowledgment may 
be taken by a notary public, a justice of the peace, 
a justice, judge, or clerk of any court of record, 
by a United States commissioner, or by a justice 
or judge of a federal court.*8 

[§ 285] b. Territorial Extent of Authority.** The 
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authority of a local magistrate or officer, such as 
a justice of the peace, in respect of taking ac- 
knowledgments, is generally restricted to his own 
county, and if he performs an act of this kind be- 
yond the limits of his territory it is not a valid 
acknowledgment.?> It is generally provided that if 
the acknowledgment is taken in a county other than 
that in which the mortgaged land lies, the official 
charaeter of the officer taking it shall be certified 
by the clerk of a court of record.?* Lacking such 
certificate, the mortgage will not operate as con-: 
structive notice to subsequent purchasers or en- 
cumbraneers.”’ 

[§ 286] c. Acknowledgment Taken beyond the 
State.28 The acknowledgment of a mortgage may 
be made by the mortgagor in a state other than 
that in which the mortgaged property is situated, 
the official character of the person taking the ac- 
knowledgment being duly certified; and in that case 
it will be considered to be in due form and suffi- 
cient if the manner and style of the acknowledg- 
ment conform to the laws of the state where taken, 
and it is so certified,?® unless it is otherwise pro- 
vided by statute.*° 

[§ 287] d. Disqualification of Officer. An ac- 
knowledgment of a mortgage or deed of trust is 
not valid or effectual if taken before an officer who 
is disqualified from acting officially in relation to 
it.82 Thus, although the mortgagee may be a notary 
publie or justice of the peace, he cannot lawfully 
take the mortgagor’s acknowledgment,** and it is 
immaterial that there is no other justice or other 
officer in the county or town who is competent to 
take the acknowledgment.®+ So where the security 
takes the form of a deed of trust, the trustee named 
therein is disqualified from taking the acknowledg- 
ment,®> although he has not accepted the trust.*° 


13. See infra § 423. 

14. Ark—Johnson v. Graham 
Bros: Co., 98 Ark. °274,, 135 SW’ 853; 
Wright v. Graham, 42 Ark. 140; 
Conner v. Abbott, 35 Ark. 365; Martin 
v. O’Bannon, 35 Ark. 62; Johnson v. 
Godden, 33 Ark. 600; Haskill v. Se- 
vier, 25 Ark. 152. 

Cal.—West v. Mears, 17 Cal. A. 718, 
121 P 700. 

Ill. Roane v. Baker, 120 Ill. 308, 


11 NE 246; Marseilles Land, etc., Co. | 


v. O’Neil, 218 Ill. A. 602; Ross v. 


Harney, 139 Til. A. 513. 


Ind.—Perdue v. Aldridge, 19 Ind. 
290. 

lowa.—Carleton v. Byington, 18 
Iowa 482. 


Ky.—Straeffer v. Rodman, 146 Ky. 
1, 141 SW 742, AnnCas1913C 549. 

Md.—Dyson vy. Simmons, 48 Md. 
207. 

Mo.—Hannah v. Davis, 112 Mo. 599, 
20 SW 686; Wilson v. Kimmel, 109 
Mo. 260, 19 SW 24; Bennett v. Ship- 
ley, 82 Mo. 448. 

Nebr.—Prout v. Burke, 51 Nebr. 
24, 70 NW 512. 

Okl.—Horn v. Bobier, 72 Oki. 119, 
178 P 664. 

Or.—Moore y. Thomas, 1 Or. 201. 

Pa.—Gilmore v. Boyd, 4 LTNS 1. 

Wash.—New York Fidelity, etc., 
Co. v. Nichols, 124 Wash. 403, 214 
P 820; Lynch vy. Cade, 41 Wash. 216, 

od. P1118; 

{a] In Nebraska a mortgage on 
realty other than the homestead, 
executed and délivered by the mort- 
gagor, is valid between the parties, 
although not lawfully acknowledged. 
Prout v. Burke, 51 Nebr. 24, 70 NW 
512; Holmes v. Hull, 50 Nebr. 656, 70 
NW 241. 

Scire facias as remedy to foreclose 
unacknowledged mortgage see infra 


XXIII. 
Hannah v. Dayis, 112 Mo. 599, 


15. 
20 SW 686; Bennett v. Shipley, 82 


| 


Mo. 448; Lynch v. Cade, 41 Wash. 
216, 838 P 118. 

{a] In Nebraska a mortgage on 
realty other than the homestead, exe- 
cuted and delivered by the mort- 
gagor, is valid as te persons having 
actual knowledge of its existence, 
although not lawfully acknowledged. 


{Prout v. Burke, 51 Nebr. 24, 70 NW 


512; Holmes v. Hull, 50 Nebr. 656, 70 
NW 241 


Actual notice as affecting priorities 
generally see infra § 504. 

16. Watson v. Herring, 115 Ala. 
271, 22 S 28; Dugger v. Collins, 69 
Ala, 324. 

17. .See infra §§ 519, 522. 

18. Tolman v. Smith, 74 Cal. 345, 
16 P 189; Perdue v. Aldridge, 19 Ind. 
290; Hait v. Houle, 19 Wis. 472. 
rics emsares + see Acknowledgments §§ 

19. Prout v. Burke, 51 Nebr. 24, 
70 NW 512; Holmes v. Hull, 50 Nebr. 
656, 70 NW 241. And see Home- 
steads § 304. 

20. See supra text and notes 16- 


ag 

21. Parrott v. Kumpf, 102 Ill. 423. 

22. Generally see Acknowledg- 
ments §§ 98-123. 

23. See statutory provisions; and 
cases infra this note. ; 

[a] In Florida, under a statute 
empowering notaries public to take 
the acknowledgment of deeds and 
other instruments for record, a no- 
tary can take proof by subscribing 
witnesses of the execution of a mort- 
gage of real estate for record. Ed- 
wards v. Thom, 25 Fla. 222, 5 S 707. 

{b] In Louisiana an act of mort- 
gage passed before a justice of the 


peace is not an authentic act. Har- 

rod v. Voorbies, 16 La. 254. 

; ore see Acknowledgments 
24. Generally see Acknowledg- 

ments § 122, 


25. New England Mortg. Security 
Co. v. Payne, 107 Ala. 578, 18 S 164. 
26. See statutory provisions; and 
Sitler v. McComas, 66 Md. 135, 6 A. 
527; Dyson v. Simmons, 48 Md. 20%.. 


27. See cases supra note 26. And! 
see generally infra § 519. 
28. Generally see Acknowledg-- 


ments § 121. 

29. Hodder v. Kentucky, ete. R. 
Co., 7 Fed. 793 [aff 117 U. S. 72, & 
SCt 697, 29 L. ed. 821]; Brannon v.. 
Brannon, 2 Disn. (Oh.) 224. 

fa] Im Arkansas, where an ac- 
knowledgment of a mortgage of. reall 
property situated in the state is 
taken before a county court of an- 
other state, it must be authenticated 
by the seal of the court. Worsham 
v. Freeman, 34 Ark. 55. 

[b] In Dlinois, where a mortgage 
or deed of trust on lands in Illinois 
is executed and acknowledged in an- 
other state, it is immaterial whether 
the acknowledgment is taken in con- 
formity with the laws of the state ° 
where taken, if it conforms to the 
laws of Illinois, that is, sufficient to 
ner it potted in evidence in the 
courts 0 inois. Dawson v. - 
den, 67 Ill. 52, algae 

ne pee Mens 2 provisions. 

: enerally see Ack - 
eee a! 110-120. meee 
32. ee cases infra notes 33-47, 
33. West v. Krebaum, 88 Til 363. 
Hammers Vv. Dole, 61 Tl. 307. 
Rothschild v. Daugher, 85 Tex. 
332, 20 SW 142, 34 AmSR STING 
LRA 719; Nicholson yv. Gloucester 
pre tay School, 93 Va. 101, 24 SE 


36. Bowden v. Parrish, 86 Va. 67 
9 SE 616, 19 AmSR 873’ [cit Davig 
v. re pieeen 75 Va. 491). 

[a or the reason that the d ’ 
being for his benefit, his necepianee 
will be presumed until his dissent is 
shown, and such dissent will not be 
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The acknowledgment of a deed of trust, taken by 
one of the trustees therein, although it renders the 
deed void as to that trustee,*? does not affect its 
validity as to the other trustees.** But a notary 
public is competent to take the acknowledgment of 
a deed of trust, although he is interested as one 
of the beneficiaries.*® An attorney for one of the 
parties to the mortgage,*® or one who has a financial 
interest in the debt secured,*! is disqualified to take 
the acknowledgment. But on the other hand it 
has been held that the agent who negotiated the 
loan for the mortgagee,** or an attorney who holds 
for collection the claim secured by the morigage,*? 
is ‘not disqualified where he has no beneficial in- 
terest in having the mortgage made. 

Mortgage to corporation. A stockholder of a 
corporation has generally been held to be incom- 
petent to take an acknowledgment of a mortgage 
to the corporation,#* although there is authority 
to the contrary.*® It has likewise been held that 
an officer of a corporation is incompetent to take 
the acknowledgment of a mortgage to the corpo- 
ration;*® but as to this there is also authority to 
the contrary.*? 

[§ 288] e. De Facto Officer.4® An acknowledg- 
ment of a mortgage in regular form, taken before 
a person claiming to act as an officer qualified to 
take it, and acting under color of his office, will 
not be invalidated by a defect or failure in his 
title to his office.*#2 Thus an acknowledgment is 
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valid where the person taking it was duly commis- 
sioned as a notary publie and had given bond and 
was acting as such, although lhe was not eligible to 
office by reason of his being an alien.°? So a mort- 
gage is not rendered invalid because the justice 
taking the acknowledgment held at the same time 
another office, and the law declared the two offices - 
to be incompatible, without stating which should be 
forfeited.51 

[§ 289] 4. Requisites of Certificate.°? Where the 
acknowledgment of a mortgage is properly taken, 
it is not necessary that the certificate should be in 
the exact form prescribed by the statute; it is suffi- 
cient if it complies substantially with the statutory 
directions and contains all the essential elements of 
a good certificate.°? It is essential that the certi- 
ficate should show who was the person who made 
the acknowledgment and clearly identify him;°4 
but a substantial showing of the required fact is 
all that is necessary,°° and a mortgage by a cor- 
poration is not vitiated because the certificate of 
acknowledgment recites that the person executing 
the mortgage in behalf of the corporation acknowl- 
edged it to be ‘‘his’’ free act and deed.°® The 
certificate should also show that the person making 
the acknowledgment appeared in person before the 
officer taking the acknowledgment and was person- 
ally known to him, or identified to him, as the stat- 
ute may direct, as the individual who executed the 
instrument.>’ But a certificate otherwise sufficient 


implied from the fact of his tains 
the acknowledgment. Bowden  v. 
Parrish, 86 Va. 67,9 SE 616,19 AmSR 


873 [cit Davis v. Beazley, 75. Va. 
491]. 

87. Darst v. Gale, 83 Ill. 136. 

38. Darst v. Gale, supra. 

39. Fredericksburg Nat. Bank v. 
Conwaly, (17 {hi .Cas.. No. 105037, <1 
Hughes 37. 

40. Southwestern Mfg. Co. v. 


Hughes, 24 Tex. Civ. A. 637, 60 SW 
684. 


41. Ogden Bldg., etc., Assoc. v. 
Mensch, 196 Ill. 554, 63 NE 1049, 89 
AmSR 3380. 

Officer of corporation see 
note 46. 

Stockholder of corporation see in- 
fra note 44. 

42. In re Williams, 252 Hed. 924. 

43. Havemeyer v. Dahn, 48 Nebr. 
536, 67 NW 489, 58 AmSR 706, 33 
LRA 332. 

44. Maddox v. Wood, 151 Ala. 157, 
43 S 968; Hastey v. Roberts, 149 Ga. 
479, 100 SH 569; Peagler v. Davis, 1438 
Ga. 11, 84 SH 59, AnnCasl1917A 232; 


infra 


Ogden Bldg., etce., Assoc. v. Mensch, 
ae Tll. 554, 63 NE 1049, 89 AmSR 
30. 

45. Read v. Toledo Loan Co., 68 
Oh. St. 280, 67 NE 729, 96 AmSR 
663, 62 LRA 790 [aff 23 Oh. Cir.. Ct. 
25] 


46. Maddox v. Wood, 151 Ala. 157, 
43 S 968; Jenkins v. Jonas Schwab 
Co., 1388 Ala. 664, 35 S 649; Monroe 
v. Arthur, 126 Ala. 362, 28 S 476, 85 
AmSR 36; Hastey v. Roberts, 149 Ga. 


479, 100 SE 569; Barrow v. HK. Tris 
ees Co., 16 ‘Gai, Ace 309, VShb SH 
ite 
47. Ogden Bldg., etce., AsSSoc. v. 


Mensch, 196 Ill. 554, 68 NE 1049, 89 
AmSR 3830; Horbach vy. Tyrrell, 48 
Nebr. 514, 67 NW 485, 489, 37 LRA 
434 (both holding that a notary pub- 
lie is not disqualified to take the ac- 
knowledgment of a mortgage given 
to a private corporation by the fact 
that he is a director, officer, or agent 
of the corporation, provided he is 
not a stockholder). 


48. Generally see Acknowledg- 
ments § 101. 

49. Sharp v. Thompson, 100. Ill. 
447, 39 AmR 61 (acknowledgment 


taken by a deputy clerk, verbally ap- 
pointed, and who never took oath or 
gave bond). And see Parker v. 
Wood, 1 Dall. (Pa.) 436, 1 L. ed.: 212 
(mortgage taken after the Declara- 
tion of Independence before a justice 
of the common pleas appointed by 
the proprietary government is valid 
as to subsequent judgment creditors 
with notice of the mortgage). 


50. Wilson v. Kimmel, 109 Mo. 
260, 19 SW 24. ; 

5L. Adam. v. Mengelii5 "Pa; Cas: 
402, 8 A 606. 

52. Generally see Acknowledg- 


ments §§ 181-233. 

56. Cal.—Hutchinson v. Ains- 
worth, 738 Cal. 452, 15 P 82, 2 AmSR 
823. 

Ill.—Edwards v. Schoeneman, 104 
Ill. 278; Livingston v. Kettelle, 6 Ill. 
116, 41 AmD 166. 

Ky.—Chaney v. American German 
Nat. Bank, 5 SW 551, 9 KyL 521. 

Mo.—Wilson v. Quigley, 107 Mo. 
98, 17 SW 891; Hughes v. McDivitt, 
102 Mo..77, 14 SW 660, 15 SW 756. 

N. Y.—Canandarqua, Academy v. 
McKechnie, 90 N. Y. 618. 

Pa.—Gable’s App., 3 Pa. Cas. 76, 
7 A 52 


Wash.—Kley v. Geiger, 4 Wash. 
484, 30 P 727. 
[a] Wustrations.—(1) Where a 


mortgage was properly acknowledged 
before a deputy clerk, who made a 
proper indorsement on the mortgage, 
but the clerk, in certifying it, omit- 
ted to copy the indorsement as re- 
quired by the statute, but the plead- 
ings, on bill to foreclose, admitted 
these facts, and the original mort- 
gage was filed with the pleadings, 
and it sufficiently appeared that the 
clerk’s omission was a mistake, it 
was held that the mortgage lien 
should be enforced. Chaney _ v. 
American German Nat. Bank, 5 SW 
551, 9 KyL 521.. (2) A certificate to 
a mortgage is not invalid when it is 
made as if by the clerk in person but 
signed “J. T. Bynum, D. C., for John 
A. Wilson, C. F. C.” Hume v. Mad- 
dox, 10 Ky. Ov. 183. 

[b] Effect of defective certificate 
as to subsequent purchaser.—A mort- 
gage properly executed and acknowl- 
edged, although the certificate of 


acknowledgment is defective, is valid 
against a subsequent purchaser hay- 
ing knowledge of it as recorded, al- 
though not of its proper acknowledg- 
ment, where he parted with no value, 
and incurred no liability. Hutchin- 
son v. Ainsworth, 73 Cal. 452, 15 P 
82, 2 AmSR 823. 

[ec] In Arkansas it is provided by 
statute that the certificate of ac- 
knowledgment of a mortgage shall 
state that it was executed for the 
consideration therein expressed. This 
requirement is imperative, and a cer- 
tificate that the mortgage was exe- 
cuted for the “uses and purposes” 
therein specified is not sufficient, the 
word “uses” not being of similar 
import, or substantially the same, as 
the word “consideration” required by 
the statute; and hence where the ac- 
knowledgment is certified in this 
form, the mortgage is valid only be- 
tween the parties thereto, and creates 
no lien and affords no notice to. third 
persons, being void as to all others, 
with or without notice. Conner v. 
Abbott, 35 Ark. 365; Martin v. O’Ban- 
non, 35 Ark. 62. 

54 Livingston v. Dick, 1 La. Ann. 
323; Smith v. Hunt, 13 Oh. 260, 42 
AmD 201 (a mortgage in which the 
magistrate’s certificate of acknowl- 
edgment does not show by whom the 
instrument was acknowledged, leav- 
ing a blank space where the name 
ought: to be, vests no legal interest 
in the mortgagee). 

55. Rodes vy. St. Anthony, ete., El. 
Co., 49 Minn. 370, 52 NW 27. 

[a] A trifling error in the spelling 
of the name of the mortgagor will 
not vitiate the certificate in this re- 
spect, if it appears to be merely a 
clerical mistake, and if the certificate 
as a whole clearly identifies the per- 
son making the acknowledgment as 
the same person who signed the’ 
mortgage. Rodes v. St. Anthony, 
Sie El. Co., 49 Minn. . 37.0, 52 NW 


56. Fitch v. Lewiston Steam-Mill 
Co., 80 Me, 34,.12 A 732. 

57. Rogers v. Adams, 66 Ala. 600; 
Gage v. Wheeler, 129 Hl. 197; 21 NE 
1075;,Garnett v. Stockton, 7 Humphr. 
(Tenn.) 84. 

[a] Defective certificate good 7s 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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has been held not to be invalid for failure to state 
that the mortgagor was ‘‘personally known’’ to the 
offieer.°S The usual requirement that the certificate 
of acknowledgment should show that the mortgagor 
““voluntarily’’ exeeuted the instrument®? should be 
substantially complied with,®® and also any special 
provisions in regard to the examination and ac- 
knowledgment of married women.*! Further, the 
certificate should show the place at which the ac- 
knowledgment was’ taken,°? and the official charac- 
ter of the officer taking it.°* But an acknowledg- 
ment is not invalidated because the name of the 
county is omitted from the caption of the certificate, 
where the name can be supplied with certainty 
from other parts of the mortgage, or from the judi- 
cial knowledge which the court has of the names of 
magistrates and the location of their offices.%+ 

What law governs, The sufficiency of the certifi- 
eate of acknowledgment must be determined by the 
law in foree at the time it was taken.® 

The impeachment of certificates of acknowledg- 
ment is fully treated elsewhere in this work.*® 

[§ 290] 5, Probate. Where a mortgage or deed 
of trust has not been acknowledged, it is generally 
necessary to its being admitted to record that pro- 
bate of it should be taken.*7 This is a method of 
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establishing the due execution of the instrument by 
the evidence of the attesting witnesses as to the fact 
of the mortgagor’s having signed and sealed it,°* 
and the admission of the mortgagor, not made in 
judicio, does not dispense with such proof.®? The 
sufficiency of the probate is not affected by a vari- 
ance in the names of the witnesses,’° or by mere 
discrepancy as to date, where no fraud was in- 
tended nor injury done.7! That the probate of a 
trust deed is void is no defense in a suit by the 
grantee against the grantor to foreclose the deed, 
where defendant admits its due execution.’” 

[§ 291] D. Delivery and Acceptance—l. Neces- 
sity and Effect of Delivery. A mortgage, lke any 
other deed,7? to be valid and operative must be 
delivered by the mortgagor; without delivery it can- 
not take effect as a transfer of title or as a secu- 
rity."* And the same rule applies to a deed of trust 
in the nature of a mortgage; although it may have 
been duly executed, acknowledged, and recorded, it 
has no force as a conveyance until it has been 
delivered.*® But delivery to the trustee is wun- 
necessary ;*° it is sufficient that the instrument be 
delivered to the beneficiary.77 The mere filling in 
of the blanks in a form of mortgage by the pur- 
ported mortgagee, after it has been signed in blank 


attestation—A certificate of ac- 
knowledgment of a mortgage, which 
fails to recite that the grantor was 
known to the officer, but does recite 
that the grantor signed in the offi- 
cer’s presence, is good as an attesta- 
tion, although defective as an ac- 
knowledgment. Rogers v, Adams, 
66 Ala. 600. 

58. Wilson v. Quigley, 107 Mo. 98, 
17 SW 891 (where a certificate re- 
cited that the mortgagor, naming 
him, “whose name is signed to the 
above writing personally appeared 
before me and acknowledged the 
same,” but did not state that the 
grantor was “personally known” to 
the officer, was not so defective as 
to render the mortgage inadmissible 
as evidence). 

59. See statutory provisions. 

60. Keeling v. Hoyt, 31 Nebr. 453, 
48 NW 66; Spitznagle v. Vanhessch, 
13 Nebr. 338, 14 NW 417; Becker 
v. Anderson, 11 Nebr. 493, 9 NW 


640. 

{a] In Washington, where a form 
of certificate is suggested by the 
statute, but not made exclusive, a 
certificate conforming to the require- 


ments of the statute, although not 


following the statutory form, is 
gcod; and hence it need not state 
that the mortgagor “voluntarily” 


executed the instrument, although a 
recital to that effect is found in the 
statutory form. Kley v. Geiger, 4 
Wash. 484, 30 P 727. 

61. See statutory provisions; and 
Bollinger v. Manning, 79 Cal. 7, 21 
P 375; Hutchinson v. Ainsworth, 63 
Cal. 286; Sutton v. Pollard, 16 SW 
126, 13 KyL 85; Everett v. Everett, 
38 N. B. 390, 4 HastLR 517. And see 

generally Acknowledgments §8§ 206— 


225. 

[a] Certificates held sufficient. 
Burnside v. Mealer, 80 SW 785, 26 
Re 79; Gable’s App. 3 Pa. Cas. 76, 

62. Beckel v. Petticrew, 6 Oh. St. 
247; Fuhrman vy. Louden, 13 Serg. & 
R. (Pa.) 386, 15 AmD 608. 

63. Colby v. McOmber, 
469, 32 NW 459. 

64 Gilbert v. National Cash Res 
ister Co., 176 Ill. 288, 52 NE 22 
. 65. Canandarqua Academy v. Me- 
Kechnie, 90 N 618. 


71 Iowa 


pee See Oe iounin lod dicente §§ 271- 
67. Herbert v. Hanrick, 16 Ala. 
581; Hobson v. Kissam, 8 Ala. 357 


(both holding the form of probate 
immaterial). 
68. In re Hammett, 286 Fed. 392; 


Coleman vy, State, 79 Ala. 49; Stanley 
v. Suggs, 23 Ga. 137; Quinnerly v, 
Quinnerly, 114 N. C. 145, 19 SE 99. 
[a] Presumption that probate 
properly taken.—Although the pro- 
bate of a mortgage merely recites 
that the mortgagee “procured the 
same to be proved by this court,” 
and fails to state that it was ac- 
knowledged by the grantor, or its 
execution proved by the witness 
thereto, it will be presumed that the 
probate was properly taken, subject 
to proof to the contrary. Quinnerly 
ve Quinnerly, 114 N. C, 145, 19 SH 


[b] Probate held sufficient.—An 
oath by the attesting witnesses to a 
security deed, or by one of them, 
that it was signed, sealed, and deliv- 
ered in their presence is sufficient 
probate, under the _ statutes of 
Georgia, to entitle the deed to record. 
In re Hammett, 286 Fed. 392. 

[c] Probate held insufficient.—It 
is not sufficient proof to admit’ a 
mortgage to probate that one of the 
witnesses swore that “he saw the 
maker of the same assign it, and 
also saw the other subscribing wit- 
nesses assign it.” Stanley v. Suggs, 
23 Ga, 137. 

69. Coleman v. State, 79 Ala. 49. 

70. Simpson vy. Simpson, 107 N. C. 
552, 12 SE 447. 

{a] For example in an action to 
recover land claimed by plaintiffs by 
virtue of a mortgage, where the fact 
of the execution of the mortgage, or 
of its probate, is not denied, an ob- 
jection to the sufficiency of the pro- 
bate, on the ground of a variance in 
the name of a subscribing witness as 
attached to the mortgage, and as it 
appears in the certificate of probate, 
is properly overruled. Simpson v. 


Simpson, 107 N. = Co; 652.) 12° SE 
447, : 
71. Harbinson v. Harrell, 19 Ala. 


753 (mortgage held properly admit- 
ted to record, on proof by the sub- 
scribing witness that he saw the 
same signed, sealed, and delivered on 
the fourth day after its date). 

72. 0McGuire’ ova ‘Gallagher,-'""95 
Tenn. 349, 32 SW 209. 

73. See Deeds § 94. 

74. Ala.—Cross v, Ensley Bank, 
203 Ala. 561, 84 S 267. 

Ark.—Freeman vy. 23 Ark. 
439. 

Cal.—Van Valkenburgh v. Oldham, 
12 Cals Az! 572; 108° P 42. 


Peay, 


Conn.—Mix y. Cowles, - 20 -Conn. 
420. 
Fla.—Edwards v. Thom, 25 Fla. 


222, 5 S707. 

Ill.—Hawes v. Hawes, 177 Ill. 409, 
53 NE 78; Baker v. Updike, 155 Ill. 
54, 39 NE 587; Bearss v. Ford, 108 
Ill. 16; Johnson vy. Prosperity Loan, 
etc.,. Assoc., 29.4 Tll.-A. 260. 

Ind.—Goodwin v. Owen, 55 Ind. 
243; Woodbury v. Fisher, 20 Ind. 
387, 83 AmD 325. 

Iowa.—Foley v. Howard, 8 Iowa 

Kan,—Bailey v. Gilliland, 2 Kan, 
A. 558, 44 P 747. 

Ky.—-Bell v. Farmers’ Bank, 11 
Bush 34, 21 AmR 205.. 

Mass.—Federal Trust Co. v. Bristol 
County St. R:. Co:, 222 Mass. 25, 109 
NE 880. 

Minn.—Nazro v. Ware, 38 Minn. 
443, 38 NW 359. 

Nebr.—J.: S: Gabel Lumber Co. v. 
West, 95 Nebr. 394, 145 NW 849. 

N. J.—Yeomans v. Petty, 40 N. J. 
Eq. 495, 4 A 631. 

N. Y.—Holeomb vy. Campbell, 118 
Noy.” 46,522 .NE 11073 Schafer. v; 
Reilly, 50 Now ¥5. 615 Brackett v. Bar- 
ney, 28 N. Y. 333; Durfee v. Knowles, 
2 NYS 466; Munoz v. Wilson, 6 NYSt 
Gr Hiatl A LLIN e295) S18 ON Be 855 1 
Be eat vy... Butterfield, 50 HowPr 

85. 

N. D.—Stockton vy. Turner, 30 N. D. 
641, 153 NW 275. 

Or.—Shirley v. Burch, 16 Or. 83, 18 
Pol WA's Razin 


Pa.—Nolan v. King, 4 Pa. Dist. 
156. 

S. C.—Stokes v. Hodges, 32 S. C. 
Eq. 135. 


Vt.—Gorham v. Meacham, 63 Vt. 
231,, 226A. 572) 13 “LIRA! 676: 
Wash.—Ault v. Blaekman, 8 Wash. 
624, 36 P 694. 
Wis.—Harmon v. Myer, 55 Wis. 85, 


12 NW 435, 

[a] The term “execution” under 
Code Civ. Proc. § 19338, defining the 
execution of an instrument, as ap- 


plied to a mortgage, includes deliv- 
ery. Van Valkenburgh vy. Oldham, 
L2 Cal MAl b72,. 10S 42° 

75. U. S.—George v. Smith, 
Co., 250 Fed. 41, 162 CCA 213. 

Cal.—Barr-v. Schroeder, 32 Cal. 
609. 

Il].—Lanphier v. Desmond, 187 Ill. 
370, 58 NE 343. 

Mo. —Hammerslough v. Cheatham, 
84 Mo. 13. 


ete.? 


W. Va.—Garner v. Martin, 73 w. 
Va. 407, 80 SE 495. 
‘76. Schultze v. Houfes, 96 Tl, 
| 385% 4 
mr Walker vy. Johnson, 37 Tex, 
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by the mortgagor, is ineffective to ereate a valid 
mortgage without a redelivery.*® 

Operation and effect. The fact as well as the 
date of the delivery is important in its. bearing 
on the rights of the parties, because every deed 
takes effect from its delivery’? and its character 
becomes fixed by such delivery, so that if it is then 
a mortgage it will continue to be a mortgage until 
the right of redemption is in some legal way ex- 
tinguished.2° When a mortgage is duly executed 
and delivered to the mortgagee, nothing further is 
necessary to its validity as a complete transaction,*? 
and the mortgagor cannot by subsequent conduct or 
instructions divest title.8? The return of the mort- 
gage to the mortgagor may annul it or simply sus- 
pend its operation, according to the intention of 
the parties; in the latter case it may take effect 
as a new security upon its redelivery.®* 

[§ 292] 2. Sufficiency of Delivery Generally.** No 
particular form of ceremony is necessary to consti- 
tute a sufficient delivery of a mortgage. It may be 
by words without acts, or by acts without words, 
or by both combined. Manual transfer of the docu- 
ment from the hands of the mortgagor to those of 
the mortgagee is not essential. It is only required 
that there should be manifested a clear intention of 
the parties that the instrument shall become opera- 
tive as a mortgage, and that the mortgagor shall 
lose, and the mortgagee acquire, the absolute con- 
trol over it.85> The fact that, after actual delivery, 
the mortgagee allows the mortgage to remain in the 
custody of the mortgagor,®* or returns it to the 
mortgagor for safe-keeping*’ or to be recorded,*® 


78. Vermont Acc. Ins. _ Co. 
Fletcher, 87 Vt. 394, 89 A 480. 

79. See infra § 341. 

€@. See infra XXIV. 

gl. Curry v. McCauley, 20 Fed. 


ery. 


time, 
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| good reason to the contrary is shown.% 
| 


gage on record constitutes a deliv- 
Parkhurst v. Berdell, 
(2) Where decedent in her life- 
having executed a bond and 
mortgage and placed them in a closet 
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does not affect the sufficiency of the delivery. But 
the delivery must have been made to the recipient 
in the character of a mortgagee and for the purpose 
of becoming operative as a security in his hands ;%* 
and a mere promise, never fulfilled, to give the mort- 
gage to the mortgagee is no delivery;°%° neither is 
the transfer of the instrument to the mortgagee 
effective, when done by an agent or custodian in 
disobedience of the positive orders of the mort- 
gagor.°+ 

Where a mortgage is lost before delivery and 
is pledged with the mortgagee by the finder, to 
secure the latter’s preéxisting debt, the mortgagee 
cannot recover as against the mortgagor.°? 

[§ 293] 3. Delivery in Case of Joint Parties. 
Where several persons join in the execution of a 
mortgage, all must join in the delivery of it to the 
mortgagee, unless it can be shown that the one mak- 
ing a delivery was authorized to act for the others. 
Where a husband and wife agree to give a mort- 
gage on their land, and the former signs and de- 
livers it, and afterward the wife signs and acknowl- 
edges the instrument, there is no legal delivery, 
even as against the husband, until the transaction 
is completed by the wife’s joining in the execu- 
tion.°* It is not necessary that a separate delivery 
should be made to each of several joint mortgagees; 
but a good and sufficient delivery made to one of 
them, for the benefit of all, and with the intent 
that the instrument should at once become opera: 
tive, is a delivery to all the mortgagees, unless some 


[§ 294] 4, Delivery to Third Person.% 


[a] Rule applied.—In an action to 
enforce a@ mortgage on land purport- 
ing to have been executed and ac- 
knowledged as _ required by law, 
where it appears that the delivery of 


Delivery 


5 NYS 


such 


583; Stockton v. Turner, 30 N. D. 641, 
153 NW 275. 

g2. Stockton v. Turner, supra. 

83. MclIsaacs v. Hobbs, 8 Dana 
(Ky.) 268; Durfee v. Knowles, 2 NYS 
466 


84. Of deed gemerally see Deeds 
§ 95 et seq. 

85. U. S.—Central Union Trust Co. 
v. Appalachian Corp., 300 Hed. 397 
[aff 2 F. (2d) 585]; In re Goldville 
Mfg. Co., 118 Fed. 892 [aff 122 Fed. 
569, 59 CCA 73]. 

Conn.—Merrills v. Swift, 18 Conn. 
257, 46 AmD 315. 

Ill. Hawes v. Hawes, 177 Ill. 409, 
53 NE 78; Knapstein v. Tinnette, 156 
Ill, 322,, 40 NE 947; Crocker | v. 
Lowenthal, 83 Ill. 579. 

Iowa.—Foley v. Howard, 8 Iowa 56. 

Minn.—Lee v. Fletcher, 46 Minn. 
49, 48 NW 456, 12 LRA 171; Nazro 
v. Ware, 38 Minn. 443, 38 NW _ 359. 

Nebr.—Brittain v. Work, 13 Nebr. 
347, 14 NW 421. 

N. J.—Terhune v. Oldis, 44 N. J. 
Eq. 146, 14 A 6388. 

N. Y.—Brackett v. Barney, 28 N. 
Y. 3833; Wilder v. Butterfield, 50 
HowPr 385; Congregational Nunnery 
vy. McNamara, 8 Barb. Ch. 3875, 49 
AmD 184, 

N. D.—Scofield Impl. Co. v. Minot 
Farmers’ Grain Assoc., 31 N. D. 605, 
609, 154 NW 527 [auot Cyc]. 

Oh.—Catholic Inst. v. Gibbons, 7 
Db Dec. (Reprint) 516, 3 CincLBul 
5 


eat v. Phipps, 16 Or. 437, 19 

Pa.—Clymer v. Groff, 220 Pa. 580, 
69 A 1119, 14 AnnCas 256. 

Vt.—Gorham y. Meacham, 63 Vt. 
231, 22 A 572, 13 LRA 676; Tucker vy. 
Bradley, 33 Vt. 324. 

{a] Tllustrations.—(1) Notifica- 
tion by a mortgagor to a mortgagee 
that the former has placed the mort- 


in a locked box, thereafter gave the 
key to the box to a third person, and 
directed him to get the bond and 
mortgage out of the closet and de- 
liver them to the person named as 
mortgagee, which was done by him 
after her death, there was a valid 
delivery. Booker v. Booker, 119 App. 
Div. 482, 104 NYS 21. 

sé. Clymer v. Groff, 220 Pa. 580, 
69 A 1119, 14 AnnCas 256. 

87. Carpenter v. O’Dougherty, 67 
Barb... CN...Y..);..397. [aff .2,,Thomps} -& 
C. 427]; Bradtfeldt v. Cooke, 27 Or. 
194, 40 P 1, 50 AmMSR 701; Van Etta 
v. Evenson, 28 Wis. 33, 9 AmR 486. 

88. William Firth Co. v. South 
Carolina L. & T. Co., 122 Fed. 569, 59 
CCA 73. 

89. Simmons v. Parker, 61 Ind. A. 
403, 112 NE 31; Gadsden v. Thrush, 
56 Nebr. 565, 76 NW 1060, 45 LRA 
654; Brackett v. Barney, 28 N. Y. 
333; Wilder v. Butterfield, 50 HowPr 
(N. Y.) 385; Trust, ete., Co. v. Covert, 
SZ) Ct Oa CONG) rae as 

[a] Rule applied.— Where the 
owner of land executes a mortgage 
on it, and places it in the hands of A, 
as an agent or intermediary, for the 
purpose of raising money on it from 
an intended mortgagee, and the lat- 
ter refuses to make the loan, where- 
upon A himself advances the amount 
of the mortgage, it is inoperative as 
a security, for the want of a suffi- 
cient delivery to A. Goodwin vy. 
Owen, 55 Ind. 243. 


LN a Ruckman v. Ruckman, 6 Fed. 
91. Ware v. Smith, 62 Iowa 159, 


17 NW 459. 
92. Nolan v. King, 4 Pa. Dist. 156. 
93. Driggs v. Wolfe, 50.N. J. Eq. 
795, 27 A 1032; Williamson y. Car- 
skadden, 36 Oh. St. 664; Karcher v. 
Gans, 13 S. D. 383, 88 NW 431, 79 
AmSR 893. 


instrument wags made by one 
of several persons who signed the 
same, it may be shown by the others 
that the delivery as to them was un- 
authorized and fraudulent. William- 
son v. Carskadden, 36 Oh. St. 664. 

[b] Delivery by husband.—W here 
a husband and wife execute a mort- 
gage on their homestead, and the 
wife permits the husband to take it 
and use it according to his judg- 
ment, she cannot afterward claim 
that it is not operative as against 
her rights because it was never 
delivered by her. Karcher y. Gans, 
Pat: D. 383, 83 NW 431, 79 AmSR 

°. 

{c] Implied authority. — Where 
two persons execute a joint and sey- 
eral mortgage bond, each has im- 
plied authority to act for the other; 
and where one allows the other to 
take the bond, after both have exe- 
cuted it, his possession of it gives 
him authority to deliver it, and to 
receive. the consideration from the 
mortgagee, Driggs v. Wolfe, 50 N. 
J. Hq. 795, 27 A 1032; Wolf v. Driggs, 
44. N. J. Eq. 363, 14 A 480 faff 50 N. 
J. Eq. 795 mem, 27 A 1032 mem]. 

94. Powell y. Banks, 146 Mo. 620, 
48 SW 664; Hoagland vy. Green, 54 
Nebr. 164, 74 NW 424; Brackett v. 
Ne Ya 20 ING BYcneioiers 

95. reathwit_v. Fordyce Bank, 
60 Ark. 26, 28 SW 511; Conwell v. 
McCowan, 81 Ill. 285; Hanson v. 
Griswold, 221 Mass. 228, 108 NE 
1035; Shelden vy. Erskine, 78 Mich. 
627, 44 NW 146. 

96. Cross references: 

Acceptance of mortgage delivered to 

third person see infra § 297. 
Conditional delivery see infra § 296. 
Delivery in escrow see Escrows 21 C 

J. p 864, 

Delivery of deed to third person gen- 
erally see Deeds § 99. et seq. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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of a mortgage to a third person, who is authorized 
to receive it for the benefit of the mortgagee or to 
act as his agent in the transaction, is as effectual 
as if made to the mortgagee in person.®* This rule 
applies where the mortgage is left with the notary 
or justice who took the acknowledgment, if the cir- 
eumstances show the intention that he should hand 
it to the mortgagee,®* or place it on record as the 
mortgagee’s agent;°® or where it is given to the 
parent or guardian of an infant mortgagee, or to 
the mortgagee’s attorney.2 But where such attor- 
ney had possession of the mortgage and note for 
a day before the time appointed for their delivery, 
it was held that he did not hold them as operative 
instruments, or in the mortgagee’s name, and that 
there was no delivery until the time fixed.* It is 
not necessary that authority to receive the instru- 
ment on behalf of the mortgagee should have heen 
given in advance to the third person; it is sufficient 
if the mortgagee ratifies his action, or acquiesces 
in it and accepts its results.* 

Estoppel of mortgagor to deny delivery. Where 
persons indebted to a bank gave a deed of trust to 
secure such indebtedness, in complhance with the 
demand of the directors, but agreed with an officer 
of the bank that he should retain the deed and 
never deliver it to the bank, they are estopped from 
setting up their fraudulent agreement, and the deed 
will be treated as delivered.® 

[§ 295] 5. Record and Filing for Record as De- 
livery. In some jurisdictions it is held that the 
act of the mortgagor in filing the mortgage for rec- 
ord in the proper office, or causing it to be there 


97. U. S.—Ray v. Hallenbeck, 42 


Fed. 381. 
r Mut. Ins. 


Ark.—Rhea y. Planters’ 229 Mo. 
104 


Nagle, 
Assoc., 77 Ark. 57, 90 SW 850. 


Cal.— Jennings vy. Jennings, NE 855. 
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46 AmD 3815; Knapstein v. Tinnette, 
156 Ill. 322, 40 NE 947: Stahlhuth. v. 11. 
570, 
bie een ST cilts 


5. Rushing v. Citizens’ Nat. Bank, 


Munoz v. Wilson, 


ft .C. 3.) 497 


recorded, constitutes a delivery of the instrument to 
the mortgagee.? But.in other jurisdictions a con- 
trary rule obtains,® the doctrine generally prevail- 
ing being that such act amounts to no more than 
prima facie evidence of a delivery to the mort- 
gagee.® If the mortgage is made in pursuance of 
a previous agreement of the parties to place a mort- 
gage on the specific property, which the mortgagee 
has agreed to accept, then the act of the mort- 
gagor in filing it for record in the proper office is a 
sufficient delivery of it.1° And the same result fol- 
lows if the mortgagor files the instrument for record 
in pursuance of a direction from the mortgagee 
so to do; if, after delivering it to the recorder, 
he notifies the mortgagee that it has been filed for 
record and the latter approves or acquiesces in the 
action taken;12 if the mortgagee obtains possession 
of the instrument from the recorder’s office after it 
is recorded, and retains it;'? or generally, if the 
mortgagee does any act showing his ratification of 
the manner of delivery.‘ And when a sufficient de- 
livery has thus been effected, it is not counteracted 
by the fact that the mortgagor obtains the pos- 
session of the mortgage from the recorder’s office, 
after it is recorded, and retains it.1* Where a 
person executed a mortgage on real estate to a 
mortgagee who was not present by himself or agent, 
and left the same for record, with directions, when 
recorded, to be sent to the mortgagee by mail, which 
was done, there was no delivery before the time it 
was mailed.?® 
[§ 296] 6. Conditional or Absolute Delivery. It is 
the general rule of common law,'? expressly de- 
Wyo. 292, 169 P 3. 
Lawrence v. Lawrence, 181 
Ill. 248, 54 NE 918; Foley v. Howard, 
8 Iowa 56. : 
1 Silv. 


12. Parkhurst v. Berdell, 
Sup. 3886, 5 NYS 328; Farmers’, etc., 


DZ Oe pO eGo s 


Cal T5030 © i794. 
Conn.—Merrills v. Swift, 18 Conn. 


257, 46 AmD 315. 

Wile Gunnell vi. Cockeriis, (oi Tit 
RI. 

Ind.—Merritt v. Temple, 155 Ind. 
497, 58 NE 699. 

Iowa.—Adams v. Adams, 70 Iowa 
253, 30 NW 795. 

Me.—Maxwell v. Hewey, 111 Me. 
62, 88 A 88. 

Mass.—Greene v. Conant, 151 Mass. 
223, 24 NE 44. 

Mo.—-Stahlhuth v. Nagle, 229 Mo. 


0, 129 SW 687. 
DUNES ttt ata v. Work, 13 Nebr. 
14 NW 421. 
34h Y.—Munoz v. Wilson, 111 N. Y. 
295, 18 NE 855; De Kay v. Bliss, 4 
NYSt 728 [aff 120 N. Y. 91, 24 NE 


300]. 
N. 


eeu oe v. Morgan, 11 Montg. 


210. , 
Oe ose hereon v. Ball, 19 Wis. 


243. ‘ Vs 

Woe. Vo, wnight, 15 7B. Se @, 
A ae ECL 632, 108 Reprint 250, 
8 HRC 580; Grugeon v. Gerrard, 
4 Yu & C.. Exch. 119, 160 Reprint 


946, at-—Cooney v. Henry, 9 OntWR 
ho Adams v. Adams, 70 Towa 258, 
30 NW 795 (the notary will be pre- 
sumed to have authority to deliver 
the mortgage-to the mortgagee, in 
the absence oe special instructions to 
trary). 

Beene keene vy. Conant, 151 Mass. 
223, 24 NE 44. ; 

“4 Jennings v. Jennings, 104 Cal. 
150, 37 P 794; Cerney v. Pawlot, 66 
Wis. 262, 28 NW 183. 

2. Morgan v. Morgan, 11 Montg. 
Co. (Pa.) 210. 

3. Nichols v. Rosenfeld, 181 Mass. 
525, 68 NE 1063. 

4.’ Merrills v. Swift, 18 Conn. 257, 


C.—Myrover v. French, 73 N. C. 


(Tex. Civ. A.) 162 SW 460. 

6. Of deed gemerally see Deeds 
§ 110 et seq. 

7 jElsberry v. Boykin, 65 Ala. 
336; Haskill v. Sevier, 25 Ark. 152; 
Carnall v. Duval, 22 Ark. 136; Doer- 


ner v. Nieberding, 3 Oh. Dec. (Re- 
print) 519, 
8. Stiles v. Probst, 69 Ill. 382. 
[a] The mere execution of a 


mortgage and the recording of it 
do not constitute a delivery of the 
instrument to the mortgagee, where 
it is not actually placed in his hands, 
or in the possession of some one au- 
thorized to receive it for him, and 
where the money loaned is not paid 
over by the mortgagee. There can 
be no legal delivery of the mortgage 
until the mortgagee is willing to 
accept it and does accept it and 
pay over the consideration. Stiles 
v.. Probst, 69 .1l].. 382; Kingsbury 
Vel BULNSIGe OS whl.  Su0,e 1, , Age 
oie Houfes v. “Schultze, 2. Ill, A! 


9. See infra § 298. 

10. U. S.—Capital City Bank v. 
Hodgin, 24 Fed. 1. 

Ill—Lawrence v. Lawrence, 181 
Ill. 248, 54 NE 918; Barnes vy. Ward, 
190 Ae ola. 

Ind.—Brunson v. Henry, 140 Ind. 
455, 39 NE 256. 

Iowa.—Reynolds vy. Black, 91 Iowa 
1, 58 NW 922; Reid v. Abernethy, 77 
Iowa 438, 42 NW 364; In re Guyer, 
69 Iowa 585, 29 NW 826. See Con- 
nard yv. Colgan, 55 Iowa 538, 8 NW 
351 (holding that, where a mort- 
gagor has received his money, his 
leaving the mortgage for record will 
constitute a good delivery thereof, 
which will not be affected by his 
subsequently obtaining possession of 
the mortgage). 

Oh.—Hoffman vy. Mackall, 5 Oh. St. 
124, 64 AmD 289, 


Wyo.—Walter y. Kressman, 25 


Bank v. Drury, 38 Vt. 426. ‘ 
13. Haskill v. Sevier, 25 Ark. 152; 
Commercial Bank vy. Reckless, 5 N. J. 
Eq. 650 [rev 5 N; J.. ba, 4309. 4 
[a]. Possession wrongfully ob- 
tained.—The possession of a mort- 
gage obtained from the clerk’s office 
by the person named therein as mort- 
gagee, without the consent of the 
mortgagor, and after he had refused 
to deliver the bond, to secure which 
the mortgage was drawn, is no evi- 
dence ot the delivery of the mort- 
gage. ommercial Bank y. R 
5 N. J. Ea. 430. ities aes 
= 14, inney Vv. yt eee BOT. Al 271: 
ee v. Fletcher, inn, 49, 48 NW 
466, 02) uA 70), * 
[a] TllustrationmA person exe- 
cuted a mortgage toa nonresident, 
to whom he was indebted, to secure 
a note therein described, for an 
amount in excess of his actual in- 
debtedness, which was never exe- 
cuted. He gave the mortgage to the 
register of deeds to record, and then 
killed himself. The mortgagee at 
the time knew nothing of the exist- 
ence of the instrument, which was 
duly recorded, but afterward pro- 
cured it from the administrator, It 
was held that the delivery was suffi- 
cient, and to the amount of actual 
indebtedness the mortgage was valid. 
Lee v. Fletcher, 46 Minn. 49, 48 NW: 
456, 12 LRA 171. 
Acceptance of mortgage delivered 


any arene or recorded see infra 
.15. Connard .v. Colgan, 55 Iowa 


538, 8 NW 351; Parkhurst vy. Berdell, 
1 Silv. Sup. 386, 5 NYS 328; Walter 
v. Kressman, 25 Wyo. 292, 169 P 
Si aeons vy. Husband, 14 OntWN 
at Partridge v. Chapman, 81 Ill. 
17. 


oo pe Saget aes § 116; Escrows §8§ 
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clared by statute in some jurisdictions,'® that a deed 
or other instrument conveying an interest in land 
cannot be delivered to the grantee in escrow upon 
a condition not expressed in the instrument, and 
that if such delivery is attempted the deed will 
take effect regardless of the condition. On the 
other hand it has been held that, where a mortgage 
is placed in possession of the mortgagee or his 
agent on an agreement that it is not to take effect 
unless certain conditions are performed,!® as that 
the property which the mortgagor is purchasing 
shall prove satisfactory when inspected,?? or that 
the mortgage and note secured thereby shall be re- 
turned to the mortgagor in case the contemplated 
loan is not made,?! there is no effective delivery 
of the mortgage if the condition is not performed. 
Delivery to third person.2? When a mortgage 
is placed in the hands of a third person in escrow, 
or to be delivered to the mortgagee on the hap- 
pening of a certain contingency, or on the perform- 
ance by him of certain conditions, the delivery is 
conditional and not absolute ;?* and if the mortgagee 
gets possession of the instrument before the happen- 
ing of the contingency, or without complying with 
the conditions, there 1s no such delivery to him as 
will make the mortgage operative and valid in his 
hands,?4 unless indeed the mortgagor waives his 
18. See statutory provisions; and 
Sargent v: Cooley, 12 N. D. 1, 94 
NW 576. 56 
19. Rapps v. Gottlieb, 67 Hun 115, 


22) NYS 62 [ati 142 N. W.164, 36 NE 
1052]; Garrison v. J. I. Case Thresh- 


387, 83 AmD 325. 
Iowa.—Foley  v. 


Kan.—Bailey Vie 
A. 558, 44 P 747. 
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La.—Yates v. Phipps, 
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rights and ratifies the unauthorized delivery, and 
recognizes the mortgage as a binding security.*° 
On the other hand, on due performance of the con- 
ditions, the mortgagee becomes entitled to a de- 
livery of the instrument, and its possession cannot 
be withheld from him.2* Where a mortgage is in- 
trusted to a third person with instructions as to, 
the conditions on which delivery shall be made, 
and such person delivers the instrument to the 
mortgagee unconditionally, without disclosing his 
instructions, the delivery is complete.?* 

[§ 297] 7. Acceptance by Mortgagee or Trustee. 
To constitute a complete legal delivery of a mort- 
gage, so as to make it operative, it is necessary that 
it should be accepted by the mortgagee.?* But 
the acceptance need not be express.2® When the 
mortgage is beneficial to the mortgagee, his accept- 
ance of it will be presumed in the absence of evi- 
dence to the contrary,*° or it may be made out by 
implication from circumstances, or from such con- 
duct on his part as necessarily supposes an accept- 
ance of the mortgage by him,*+ as by acceptance 
of the note or bond secured,*? or by bringing fore- 
closure proceedings.*? But no presumption of ac- 
ceptance arises where the beneficiaries in a mort- 
gage are burdened with conditions.** 


in such mortgage in the assignee. 
Bailey v. Gilliland, 2 Kan. A. 558, 
44 P 747, 

[ec] A creditor, by bringing suit 
on a debt, releases the debtor from 
the obligations of an inchoate mort- 


Howard, 8 Iowa 
Gilliland, 2 Kan. 
5 La. Ann. 


ing Mach. Co., 159 N. C. 285, 74 SE 
821. 

20. Simmons y. Parker, 61 Ind. A. 
403, 112 NE 831. 

21.. Deming Inv. Co. 
(Ark.) 183 SW 165. 

22. Generally see supra § 294. 

Delivery in escrow generally see 
Escrows 21 C. J. p 864 

23. See cases infra note 24. 
' 24 Cal. McDonald v. Huff, 2 Cal. 
Unrep. Cas. 860, 18 P 248. 

Cenn.—Humiston y. Preston, 66 
Conn. 579, 34 A 544. 

Iowa.—Ware v. Smith, 62 Iowa 159, 
17 NW 459. 

Mass.—Daggett v. Daggett, 143 
Mass. 516, 10 NW 311. 

Mich.—Belding Sav. Bank Vv. 
Moore, 118 Mich. 150, 76 NW 368; 

42 Mich. 

Hosley v. Holmes, 


v. Echols, 


Cressinger v. Dessenburg, 
580, 4 NW 269; 
27 Mich. 416. 

Minn.—Smith v. Garwood, 73 Minn. 
311, 76 NW 54. 

N. Y.—Craver v. Willson, 47 N. Y. 
673 mem. 

25. La.—Ott v. Kentwood. Bank, 
152 La. 962, 94 S 899. 

Mass.—Dooley v. Potter, 146 Mass. 


148, 15 NE 499. 
Ware, 38 Minn. 


Minn.—Nazro v. 
443, 38 NW 359. 

S. D.—Byrne v. Northwestern L. 
Ins. Co.,°38 S: D. 600, 162-NW 387. 


Wis.—Truman v. McCollum, 20 
Wis. 360. 
fa] The acceptance of a certificate 


of stock as a receipt for a note and 
mortgage conditionally delivered is 
not a ratification of the delivery of 
the note and mortgage in violation of 
the condition. Byrne v. Northwest- 
ern L. Ins. Co., 38 S. D. 600, 162 NW 


387. 
Schmidt y. Deegan, 69 Wis. 
300, 84 NW 83. \ 

27. Alexander v. Welcker, 141 Cal. 
302, 74 P 845. 

as. U. S.—Clark v. Kansas City 
Nat. Bank, 66 Fed. 404, 18 CCA 545. 
on ee v. Peay, 23 Ark. 

Cal.—Jennings v. Jennings, 104 Cal. 
SB On oie (ioe 

Ind.—Woodbury v. Fisher, 20 Ind. 


124; French v. Mechanics’, etc., Bank, 

4 La. Ann. 152. 

Be ge Oe sarees v. Johnson, 41 Miss. 

oa J.—Heller v. Groves, (Ch.) 8 A 
N. Y.—Marden v. Dorthy, 160 .N. Y. 

39, 54 NE 726, 46 LRA 694; Munoz 

v. Wilson, 111 N. Y. 295, 18 NE 855; 


Foster v. Beardsley Scythe Co., 47 
Barb. 505. 
Tenn.—Hoss v. Crouch, (Ch. A.) 


48 SW 724. 

Tex.—Byrd v. Perry, 7 Tex. Civ. A. 
378, 26 SW 749. 

Wash.—Ault v. Blackman, 8 Wash. 
624, 36 P 694. 

[a] Sufficiency of acceptance.—lIt 
appeared that mortgagors had exe- 
cuted and filed mortgages to secure 
certain debts which had matured, and 
were owing by them to _ personal 
friends, and informed the mortga- 
gees thereof, and the latter signified 
their acceptance. Attachments were 
subsequently levied against the prop- 
erty of defendants, and the mortga- 
gees then for the first time learned 
that the mortgages purported to se- 
cure new notes which had _ been 
drawn by defendants for the same 
debts, but which had a year to run. 
It was held that, prior to the at- 
tachments, there had been no such 
acceptance of the mortgages as 
would constitute a delivery, and the 
lien of the attachments was entitled 
to priority. Burlington Nat. State 
3ank v. Morse, 73 Iowa 174, 34 NW 


8038, 5 AmSR 670. 
._ [6b] Effect of nonacceptance. — 
Where a note and mortgage are 


placed in the hands of a third person 
to be delivered to the mortgagee 
upon the payment of the considera- 
tion money therein mentioned, and 
the mortgagee refuses to accept the 
same, and advance such sum, no lien 
is created upon the Jand mentioned in 
such mortgage; and the assignment 
and delivery thereof by such third 
person to a stranger to the transac- 
tion, without the consent of the 
mortgagor, and without any indorse- 
ment thereof by the mortgagee, con- 
veys no title to or vests no interest 


gage previously tendered but not 
accepted. Dickson y. Dickson, 32 La. 
Ann, 272. 

29. See cases infra notes 30-33. 

30. Ark.—Breathwit v. Fordyce 
Bank, 60 Ark..26, 28 SW 511. 

Iowa.—Mills v. Miller, 109 Iowa 
688, 81 NW 169. 

La.—In re Immanuel Presb. 
Church, 112 La. 348, 36 S 408; Huber 
v. Jennings-Heywood Oil Syndicate, 
111 La. 747, 35 S 889. 

Mo.—Ensworth v. 50 Mo. 
477. 

Nebr.—Atwood v. Marshall, 52 
Nebr. 173, 71 NW 1064. 

N. H.—Whitney v. Hale, 67 N. H. 


King, 


385, 30 A 417. 

Tenn.—Washington v. Ryan, 5 
Baxt. 622. 

31. Ely v. Stannard, 44 Conn. 528; 


Citizens’ Bank v. Webre, 44 La. Ann, 
334, 10 S 728; Bundy v. Ophir Iron 
Co., 88 Oh. St. 300; Cooney vy. Henry, 
9 OntWR 956. 

82. Roberts v. Bauer, 35 La. Ann. 
; Citizens’ Bank vy. Ferry, 32 La. 
Ann. 310. 

33. Richardson v. McDonald, 139 
La. 651, 71 S 934; Ford v. McCarthy, 
29 NYS 786. 

[a] Thus, where a mortgage is 
recorded at the instance of the mort- 
gagor for the benefit of the mort- 
gagee without his knowledge, an ac- 
tion by the mortgagee to foreclose 
the mortgage, brought after learn- 
ing the facts, is sufficient proof of 
acceptance of the constructive de- 
livery evidenced by the record. Ford 
v. McCarthy, 29 NYS 786. 

34. Reagan v. Chicago First Nat. 
ee 157 Ind. 623, 61 NE 575, 62 NE 

[a] Dlustration.—Where an _  in- 
solvent corporation mortgaged its 
property in favor of certain creditors, 
and preferred stockholders were 
fraudulently included therein as 
creditors, and subsequently the cor- 
poration executed a second mortgage 
in favor of other creditors, subordi- 
nate to the payment of the first, in- 
cluding the claims of the preferred 
stockholders, it was held that the 
beneficiaries under the second mort- 


a For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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Mortgage recorded or delivered for record.*° 


Where a mortgagor acquires possession of a mort- 
gage and places it on record, he thereby accepts 
it.8° And where a mortgage is delivered by the 
mortgagor for record, an acceptance by the mort- 
gagee will be presumed unless he repudiates the 
transaction when it comes to his knowledge.** 
Acceptance by agent.*® Where a mortgagee has 
expressly or impliedly authorized a third person 
to receive the: mortgage for him, as his agent, its 
delivery to the agent will be sufficient, without a 
further acceptance of it by the principal.®° 
Acceptance of trust deed. It is not essential to 
the validity of a deed of trust given as security for 
a debt that the trustee named therein should ac- 
cept or assent to it.4° The instrument need not be 
delivered to him in order to become operative ;* 
and if he refuses to accept or to execute the trust, 
another trustee may be substituted, or the trust exe- 
euted under the direction of a court of equity.* 
A trustee accepts the trust when he acts under the 
power of sale, although he may not have the instru- 
ment in his possession.** <A delivery of the trust 
deed to the beneficiary, together with the note or 
other security which it is to protect, will be suffi- 
cient to give it vitality.44 And while acceptance 
by the beneficiary is necessary to complete the de- 
livery, as in the case of any other deed, his assent 
to it may be presumed or implied from circum- 
stances, where it is beneficial to his interests.*® 
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[§ 298] 8. Evidence.*® Where the fact of deliv- 
ery is disputed, it may be shown by any pertinent 
evidence otherwise competent,*? and the sufficiency 
of such evidence is determined by the rules appli- 
cable in civil actions generally.*® 

Presumption from possession. The possession of 
the instrument by the mortgagee or some one in his 
behalf is presumptive evidence of delivery.*? But 
where an administrator indebted to an estate exe- 
cuted a note and mortgage to himself as administra- 
tor, the fact that the note and mortgage were found 
among the administrator’s papers was held insuffi- 
cient to show a delivery;°° and the subsequent re- 
cording of the mortgage by his successor in trust 
could not give it. validity.>+ 

Presumption from filing for record.®*? The act of 
the mortgagor in filing the mortgage for record is 
generally held to be presumptive evidence of de- 
livery,°? which is sufficient to establish delivery 
even against opposing proof ;5* and subsequent dec- 
larations of the mortgagor are not admissible to 
rebut such presumption.°® 

Presumption from acknowledgment.°® The fact 
of the acknowledgment and proof of a mortgage 
does not raise a conclusive presumption of its de- 
livery.” 

Presumption as to date of delivery. It is a pre- 
sumption that a mortgage was delivered on the day 
of its date, but evidence to the contrary is always 
admissible,°® and the date of acknowledgment will 


gage were burdened with such condi- 
tions that their accenvtance thereof 
would not be presumed. Reagan v. 
Chicago First Nat. Bank, 157 Ind. 
623, 61 NE 575, 62 NE 701. 


35. <As delivery see supra § 295. 
36. Gray v. Gilliam, 166 Ky. 194, 
179 SW 22. 


37. Kinney v. Wells, 59 Ill. A. 
271; Wilcox v. Drought, 71 App. Div. 
402, 75 NYS 960. 

[a] Rule applied.—Where a mort- 
gage is executed and placed on the 
record, and the grantee subsequently 
conveys the estate to another, he will 
be deemed to have accepted the de- 
livery of the deed by ratification and 
to be bound by its covenants. Kin- 
ney v. Wells, 59 Ill. A. 271. 

38. Delivery to agemt as delivery 
to mortgagee see supra § 294. 

“~39. Lewis v. Farrell. 51 Conn. 216; 
Aer hneee v. Black, 91 Iowa 1, 58 NW 

40. Smith v. Davis, 90 Cal. 25, 27 
P 26, 25 AmSR 92; Field v. Arrow- 
smith, 3 Humphr. (Tenn.) 442, 39 
AmD 185; Furman vy. Fisher, 4 Coldw. 
(Tenn.) 626, 94 AmD 210; and cases 
infra this section. 

41. Goldsboro Nat. Bank v. Hill, 
226 Fed. 102;, Martin iv. Paxson, 66 
Mo. 260; Field v. Arrowsmith, 3 
Humphr. (Tenn.) 422, 39 AmD 185. 

42. See cases supra note 41. 

{a] Incompetency or death.—If 
the trustee is incompetent, unable to 
‘comply with the statute, or dies, a 
trust deed will not be invalid and a 
‘court of competent jurisdiction will 
appoint a.new trustee. Smith v. 
Davis, 90.Cal. 25, 27 P 26, 25 AmSR 
92; Field v. Arrowsmith, 3 Humphr. 
(Tenn.) 442, 39 AmD 185; Furman v. 
Fisher, 4 Coldw. (Tenn.) 626, 94 AmD 
210. 

43. Mayhall v. Eppinger, 137 Cal. 
5, 69 P 489; Crocker v. Lowenthal, 83 
TS 5 ED 

44, Stewart v. Fowler, 3 Ala. 629; 
Williams v. Jones, 2 Ala. 314; 
Crocker v. Lowenthal, 83 Ill. 579. 

45. Wiswall v. Ross, 4. Port. 
(Ala!) 321% Cochran v. Paris, 14 
Gratt. (52 Va.) 348. 

[a] Subsequent assent.—A trust 
‘deed executed without the knowledge 


Paris, 11 Gratt. (52 Va.) 348. 

46. See also Deeds §§ 492 et seq, 
524, 541 et seq. 

Evidence as to execution generally 
See supra § 265. 

a Gunnell v. Cockerill, 84 Ill. 

[a] Conduct and statements of 
mortgagor.—To establish the fact 
that a trust deed was delivered to a 
third person, with intent to secure 
the creditors therein, as in case of a 
deed executed in Virginia in 1862, 
just before a removal of the county 
records from peril of war, proof of 
the grantor’s previous anxiety and 
subsequent expressions of satisfac- 
tion at the act are admissible. Gun- 
nell v. Cockerill, 84 Ill. 319. 

Admissibility of evidence in civil 
panier generally see Evidence §§ 

—1729. 


48. Cal.—Wilson v. Calkins, 175 
Cal, 144, 165 P 423. 

Conn.—Humiston *‘ v. Preston, 66 
Conn, 579, 34 A 544. 

Tll.— Baker v. Updike, 155 Ill. 54, 
89 NE 587. 

Ind.—Simmons v. Parker, 61 Ind. 
A. 403, 112 NE 31. 

Iowa.—Roberts v. Roberts, 176 


Iowa 610, 156 NW 399 


Minn.—Dodsworth ve Sullivan, 95) 


Minn. 39, 103 NW 719. 

N. D.—Stockton v. Turner, 30 N. D. 
641, 1538 NW 275. 

[a] Statements of mortgagor.— 
The delivery of a mortgage, proved 
to have been signed and acknowl- 
edged, is not established by proof of 
statements made by the mortgagor 
that he had bought the land from 
the mortgagee and had a long time 
to pay for it, in which statements 
no reference was made to a mort- 


gage. Baker v. Updike, 155 Ill. 54, 
39 NE 587. 

[b] Evidence held sufficient to 
show delivery.—Wilson vy. Calkins, 
175 Cal. 144, 165 P 428;. Barnes v. 
Ward, 190 Ill: A. 392; Roberts v. 


Roberts, 176 Jowa 610, 156 NW 399; 
Dodsworth v. Sullivan, 95 Minn. 39, 
102 NW 719; Stockton v. Turner, 30 
N. D. 641, 153 NW 275. 

[c] Evidence held insufficient to 
show delivery.—Simmons v. Parker, 


of the creditor for whose security it |61 Ind. A. 403, 112 NE 31. 


was made will be valid if afterward 
assented to by, him. Cochran. v. 


Weight and sufficiency of evidence 
in civil actions generally see Hvi- 


dence §§ 1730-1806. 

49. Van Valkenburgh v. Oldham, 
12. Cal. A. 572, 108° P 42; Foley v. 
Howard, 8 Iowa 56; Brittain v. Work, 
13 Nebr. 347, 14 NW 421; Preston v. 
Arthur, 120 App. Div. 94, 105 NYS 
37; Preston v. Albee, 120 Anvp. Div. 
89, 105 NYS 38. And see Gibson v. 
Norway Sav. Bank, 69 Me. 579 (de- 
livery is prima facie established by 
the fact that the mortgage was found 
in the possession of the party and 
introduced in evidence without ob- 
jection). 

[a] A presumption of delivery of 
a mortgage in possession of plaintiff 
at the time of the trial and intro- 
duced in evidence by him is necessi- 
tated by the presumption that the 
mortgage came’ into his possession 
lawfully. Van Valkenburgh v. Old- 
ham,-12 Cal. 'iA9572,'108 P"42, 

{[b] Possession by the receiver 
of a building association of a bond 
and mortgage executed by a borrow- 
ing member is presumptive evidence 
of their delivery. Preston v. Arthur, 
120 App. Div. 94, 105 NYS 37; Pres- 
ton v. Albee, 120 App. Div. 89, 105 
NY's 33. 

50. Gorham v. Meacham, 
231,22 A 572; 13° LRA 676. 

51. Gorham v. Meacham, supra. 

52. Record or filing for record as 
constituting delivery see supra § 295. 

53. U. S.—Central’ Union Trust 
Co. v. Appalachian Corp., 300 Fed. 
397 [aff 2 BF. (2d) 585]. 

Ill.— Walton v. Burton, 107 Ill. 54. 

N. Y.—Kraemer vy. Adelsberger, 122 
N. Y.'467, 25 NE 859; Preston v. Ar- 
thur, 120 App. Div. 94, 105 NYS 37; 
Preston .v.--Albee, 120 App. Div.- 89, 
105 NYS 33; Geissmann vy. Wolf, 46 
Hun 289, 11 NYSt 306; Foster v. 
Beardsley Seythe Co., 47 Barb. 505; 
Ford v. McCarthy, 29 NYS 786. 

N. C.—Faircloth v. Johnson, 189 
N. C. 429, 127 SH 346. 

Pa.—Clymer v. Groff, 220 Pa. 580, 
69 A 1119, 14 AnnCas 256. 


63 Vt. 


54 Faircloth v. Johnson, 189 N. 
C. 429, 127 SH 346. 
55. Faircloth v. Johnson, supra. 


56. Necessity and sufficiency of 
ee ee see supra §§ 282-— 

57. Bell yv. Farmers’ Bank, 11 
Bush (Ky.) 34, 21 AmR 205. 

58. Banning v. Edes, 6 Minn. 402. 
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prevail over a different date in the mortgage itself 
in determining the time of delivery.®® 

[§ 299] E. Execution and Delivery of Mortgage 
Note. A mortgage executed to secure a note at- 
tached to it is valid and binding, although the note 
was not signed,®° and one who joins in the execu- 
tion of a mortgage cannot defeat foreclosure merely 
because he did not also sign the note.*t One who 
does not sign the mortgage but who signs the notes 
secured thereby and obligates himself as one of 
the makers of the notes with special reference to the 
mortgage, by which their payment is secured, ¢an- 
not urge that he is not a party to the mortgage.® 
A note lent to one who grants a mortgage to secure 
it is not to be marked ‘‘ne varietur’’ by the 
notary.®* 

Time of execution.°* Where a note is destroyed 
and a new one executed several days thereafter, 
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referring to the mortgage, the mortgage is not in- 
validated.*° Nor does the fact that no indebted- 
ness existed at the time notes secured by a deed of 
trust were given invalidate the deed.® 

Delivery.°* When the mortgage secures a note 
or bond, delivery of both is generally necessary 
to the complete efficacy of the transaction.°® And 
where a mortgage was delivered upon its execution, 
there is a presumption of law that the note which 
it secured was delivered at the samé time.®® 

[§ 300] F. Issues, Proof, and Variance.7° The 
execution, acknowledgment, and delivery of a mort- 
gage set forth in the bill or complaint will be 
presumed‘? and need not be specifically proved? 
unless denied by the answer,’® and a fortiori need 
not be proved if admitted by the answer;** and 
these rules apply also to the proof. of the execution 
and genuineness of notes secured by a mortgage.”® 


IX. VALIDITY OF MORTGAGES GENERALLY“ 
[By Atpert DeForest TyuEr] 


[§ 301] A. Capacity and Assent of Parties’’—1. 
In General. As in every other contract’® the assent 
of the parties, freely and voluntarily given, is essen- 
tial to the validity of a mortgage of real property.’® 
Apparent assent may be unreal because of mental 


influence.®* 

[§ 302] 2. Mental Capacity®®>—a, In General. If 
it is shown that a mortgagor had not sufficient men- 
tal capacity to contract, or to dispose of his prop- 
erty, the mortgage will be invalid, and equity will 


incapacity,®° mistake,*! fraud,®? duress,** or undue 


59. Guaranty Trust Co. v. Gal- 
veston City R. Co., 107 Fed. 311, 46 
CCA 305 [certiorari den 181 U.S. 
622) -21 =SCty 925,. 40: Ts, ed.) 1032); 
Portz v. Schantz, 70 Wis. 497, 36 NW 
49, 

2 145 Ga. 220, 


60. Watson v. Fenn, 


88 SE 819; McFadden v. State, 82 
Ind. 558. 
{a] Rule applied.—Where a note 


and mortgage are on the same paper, 
the note being at the top followed by 
blanks for the signatures of the 
makers, the instrument is enforce- 
able where the signatures of the 
makers appear at the end of the 
mortgage portion and at the conclu- 
sion of the whole instrument, al- 
though they do not appear at the end 
of the note portion. Watson v. Fenn, 
145 Ga, 220, 88 SE 819. 

Signature of mortgage see supra 


§§ 270-272. 

61. Hill v. Petty, 116 Kan. 360, 
PEABO sey Gris 

62. Roehl v. Porteous, 47 La. Ann. 


1582, 18 S 645. 

63. Rousseau v. His Creditors, 8 
Mart. N. S. (La.). 384. 

Of mortgage see supra § 267. 

Parks v. Frahm, 54 Kan. 676. 
185, 

Nostrand  v. 
Zine, ete., Corp., Ltd., 
138, 101 SE 65. 

“In the business world nothing is 
more common than the execution of 
such securities in contemplation of 
a loan. As soon as a note is nego- 
tiated the liability to take care of it 
arises, and the holder’s right to the 


Virginia 
126 Va. 131, 


security attaches.” Van Nostrand 
v. Virginia.Zinc; etc.,, Corp., ‘Ltd., 
supra. 

67. Of mortgage see supra §§ 
291-296. 

6g. Garroch v. Sherman, 6 N. J. 
Eq. 219. 

69. Rock Ridge Park Co. v. Wells, 


27 Gal. A. 281, 149 By t92s 

70. Issues, proof, and variance 
generally see Pleading [31 Cyc 670]. 

71. See cases infra this note and 
notes 72-74; and supra § 298. 

[a] Acceptance of mortgage.—If 
a mortgage beneficial to the grantee 
therein is voluntarily executed and 
placed on record by the grantor the 
grantee’s acceptance thereof will be 
presumed, but such presumption may 
be rebutted by proof that the mort- 
gagee never in fact accepted it. At- 


wood v. Marshall, 
NW 1064. 

72. .Parsons Vv. 
1055, 48 S 5038. 

{a] If neither bond nor mortgage, 
in a suit to foreclose the mortgage, 


52 Nebr. 173, 71 


Ramsey, 53 Fla. 


is produced in the cause, the bill 
should be dismissed. Singleton vy. 
Gayle, 8 Port. (Ala.) 270. 

73. See cases infra this note. 


{a] A general denial in the an- 
swer puts in issue every material 
allegation in the complaint, and re- 
quires plaintiff to prove the indebted- 
ness alleged. Pillow v. Sentelle, 49 
Ark, 430, 5 SW 783. 

{b] Denial of execution or deliv- 
ery.—If defendant’s verified answer 
denies the execution or delivery of 
the mortgage in suit, this casts on 
plaintiff the burden of proving such 
execution or delivery. Bourke v. 
Hefter, 104 Ill. A. 126;  Damman v. 
Vollenweider, 126 Iowa 327, 101 NW 
1130; Wilhite v. Dieball, 94 Kan. 78, 
145 P 854; Case v. Edson, 40 Kan. 
161, 19 P 685; Spencer v. Iowa Mortg. 
Co., 6 Kan. A. 378, 50 P 1094; Moffitt 
v. Maness, 102 N. C. 457, 9 SE 399; 
Wagener v. Kirven, 47 S. C. 347, 25 
SE 130; MclIlhenny v. Binz, 80 Tex. 


1, 13 SW 655, 26 AmSR 705. But see 
Bennett v. Edgar, 46 Misc. 231, 93 
NYS 203 (holding that, where a 


mortgage was apparently duly exe- 
cuted and acknowledged, but its exe- 
cution was denied, defendant must 
produce evidence so clear and con- 
vincing as to amount to a moral cer- 
tainty that he did not sign and exe- 
cute the mortgage). See also Ac- 
knowledgments § 277. 
74 Fergus v. Tinkham, 88 Ill. 407. 
75. Bruce v. Wanzer, 18 S. D. 155, 
99 NW 1102, 112 AmSR 788 (where 
the execution and genuineness of the 
notes secured by a mortgage sought 
to be foreclosed were denied, the bur- 
den was on plaintiff to prove that the 
notes were in existence, or to ac- 
count for their nonproduction, and 
that they were in fact executed by 
the maker). 
76. Validity of: 
Mortgage: 
As affected by: 
Champerty see Champerty and 
Maintenance § 93. 
Forgery see supra § 272. 
Fraud as to creditors see Fraud- 
ulent Conveyances §§ 76, 77. 
Usury see Usury [39 Cyc 876]. 


refuse to enforce it.8¢ 


And to constitute such un- 


By building and loan association 
see Building and Loan Associa- 

. tions § 77. 

By corporation see Corporations 
§ 2650 et seq. 

By infants see Infants § 83. 

Of wife’s separate estate see Hus- 
band and Wife § 594. 


Particular stipulations in mort- 
gages see supra §§ 259-264. 
77. Capacity of: 


Corporation to: 

Execute mortgage see Corporations 

§ 2650. 
Take mortgage see Corporations 
§ 2372. 

Married woman to mortgage separate 
estate see Husband and Wife §§ 
591, 592. 

Parties to mortgages generally see 
supra § 166. 

78. See Contracts §§ 245-338. 

79. Van Valkenburgh vy. Oldham, 
12 Cal. A. 572, 108 P 42; Williamson, 
etc., Co. v. Ackerman; 77 Kan, 502, 94 
P 807, 20 LRANS 484, 

80. See infra §§ 302, 303. 

81. See infra § 304. 


82. See infra §§ 305-311. 
83. See infra §§ 312-317. 
84. See infra § 318. 
85. Mental capacity: 


Evidence of: 

Presumptions and burden of proof 
‘ see infra § 329. 

Weiner and sufficiency see infra 
Of infant generally see Infants § 83. 
Of insane person generally see In- 

sane Persons § 548. 

To make deed generally see Deeds 

§§ 131-138. 

86. Ill—Van Horn v. Keenan, 28 
Tll. 445. 

Mass.—Sutcliffe v. Heatley, 232 
Mass. 231, 122 NE 317; Brigham v. 
a aoe 144 Mass. 48, 10 NE 
ov. 

Mich.—Curtis v. Brownell, 42 Mich. 
165, 3 NW 936. 

Mo.—Bushnell v. Loomis, 234 Mo. 
371, 187 SW 257, 36 LRANS 1029. 

Nebr.—Boyd v. Mulvihill, 61 Nebr. 
878, 86 NW 922. 

Okl.—Norris v. Dagley, 64 Okl. 171, 


166 P 718. 
Tex.—Bass v. Joseph, (Civ. A.) 201 
Sw 1047. , 
Vt.—Day v. Seely, 17 Vt. 542. 
Wis.—Brothers v. Kaukauna Bank, 


84 Wis. 381, 54 NW 786, 36 AmSR 
932; Ripley v. Babcock, 13 Wis. 425. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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soundness of mind as will invalidate a mortgage, 
it is not necessary that the person executing the 
instrument should be totally bereft of reason; it is 
only necessary that he be incapable of understand- 
ing and acting in the ordinary affairs of life.’’ 
Mere weakness of mind in the mortgagor will not 
avoid the mortgage, where it does not appear that 
his memory or reasoning faculties were seriously 
impaired, or that he was unable to understand the 
common business affairs of life, or to comprehend 
the nature of the contract of mortgage and the prob- 
able consequences flowing from its execution,®® and 
the contract is free from fraud, duress, and un- 
Nor will the fact that a mortgagor 
was afflicted with a mental disease manifesting 
itself in delusions invalidate a mortgage, if his , 
ability. to earry on-his business is not affected 
The illiteracy of the mortgagor will not 
affect the mortgage, except in so far as advantage 
of it may have been taken to perpetrate a fraud 
If the mortgagor’s insanity has not been 
judicially declared and there is nothing in his con- 


due influence.®? 


thereby.% 


on him.®? 


Eng.—Jacobs v. Richards, 18 Beav. 
300, 52 Reprint 118. 

[al In California, under Civ. Code 
§ 38, a person “entirely without un- 
derstanding” has no power to con- 
tract, but under § 39, a contract of 
a person of unsound mind, but not 
“entirely without understanding igen} 
subject to rescission. Hence, where 
it is found that a mortgagor was a 
person of unsound mind, but was not 
entirely without understanding at 
the time the mortgage was executed, 
the case is within § 39, necessitating 
a rescission; and where no attempt 
to rescind is made, the mortgage may 
be foreclosed. Jacks v. Deering, 150 
Cal. 272, 88 P,909. 

87. Edwards v. Davenport, 20 
Fed. 756, 4 McCrary 34; Abraham v, 
Strater, 42 Ky. Op. 624; Sutcliffe v. 
Heatley, 232 Mass. 231, 122 NE 317; 
Mullen v. Crossplains First Guaranty 
State Bank, (Okl.) 239 P 161. 

[a] “Ihe test in cases of this kind 
is whether the person executing the 
instrument had sufficient mental ca- 
pacity to be capable of transacting 
the business. If she could not un- 
derstand the nature and quality of 
the transaction or grasp its signifi- 
cance, then it was not the act of a 
person of sound mind.” Sutcliffe v. 
Heatley; 232 Mass. 231, 232, 122 NH 
317. See to same effect Mullen v. 
Crossplains First Guaranty State 
Bank, (Okl.) 239 P 161. 

[b] Epilepsy.—A woman, subject 
to epileptic fits for ten years, whose 
mind had become permanently im- 
paired, so that she did not have 
mental strength to care properly for 
her property, and to understand the 
effect of a mortgage and note exe- 
cuted without consideration for the 
benefit of her brother, was without 
contractual capacity, so that the 
mortgage and note were voidable. 
Sutcliffe v. Heatley, 232 Mass. 231, 
122. NE’ 317. 

[c] Senile dementia.—Notes and 
mortgages executed by a man nearly 
eighty years of age, and who was too 
enfeebled in body and mind to pro- 
tect himself from imposition, are 
invalid and will be set aside. Cole- 
man v. Frazer, 3 Bush (Ky.) 300. 

U. S.—Stockmeyer v. Tobin, 
s SL b0, Lt SCt’ 504, 35 Ty. ed. 


Ala, z White y. Farley, 81 Ala. 563, 
8 S 2 

eae eres v. Dirst, 70 Ark, 166, 
66 SW 1058. 
Cal Sr ae v. Estee, 139 Cal. 507, 


G3. Piz 

Wa imael Vv. Wialls,o, 465 Bla, 
786. 

Tll.—Burnham vy. Kidwell, 113 Il. 
A25. Scanian v...Cobb, 85 ll." 296: 


Thulin-v. Anderson, 154 Ill. A. 41. 


fowa.—Baldrick  v. Garvey, 66 
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be upheld.% 


Iowa 14, 23 NW 156; 
Marmon, 47 Iowa 121. 

Ky.—Hall v. Mutual L. Ins. Co., 43 
SW 194; Hldridge v. Wilson, 4 KyL 
M8212 Key. (Op! 106. 

Mass.—Sutcliffe  v. 232 
Mass, 231, 122 NE 317. 

Mich.—Holmes v. Martin, 123 Mich. 
155, 81 NW 1072; Tomlinson y. Gates, 
98 Mich. 49, 56 NW 1050. 

Mo.—Messer v.. Helfer, 278 Mo. 
416, 212 SW 896. 

Nebr.—Farmers’ Bank vy. Normand, 
3 Nebr. (Unoff.) 643, 92 NW 728. 

N. J.—Griffiths v. Howell, 48 N. J. 
Ea. 648, 25 A 20. 

N. Y.—Merritt v. Merritt, 32 Misc. 
21,,.66 NYS 123 [aff 62 App. Div. 617 
mem, 71 NYS 1142 mem] (holding 
that, in order that a mortgage may 
be held void on the ground of the 
insanity of the mortgagor, he must 
be totally unable to understand the 
nature of the transaction; it is not 
enough that he does not understand 
or comprehend the transaction and 
its details, but he must lack the 
capacity to understand and compre- 
hend its nature); Hirsch v. Trainer, 
38 AbbNCas 274. 

S. C.—Team v. Bryant, 71 S. C. 331, 
51 SE 148. 

Vt.—Day v. Seely, 17 Vt. 542. 

Viao-—Tatumy y. Tatum, 101 Va. 77, 
43 SE 184. 

i A Sangean ad v. Simmons, 28 Wis. 

72. 

Eng.—Campbell v. Hooper, 3 Smale 
& G. 153, 65 Reprint 603. 

[a] Melancholia and loss of mem- 
ory.—In an action to foreclose a 
mortgage, defended on the ground 
of want of mental capacity of the 
mortgagor, it was shown that he had 
long been subject to mental aberra- 
tions, which consisted mainly in fits 
of emotional weeping and temporary 
forgetfulness, indicating a failure of 
his powers of mind, and that he was 
greatly disturbed by business em- 
barrassments. On the other hand, it 
appeared that, when the mortgage 
was executed, he was carrying on an 
extensive business, and he, subse- 
quently bought land, wrote his will, 
which was duly admitted to probate, 
audited the accounts of a business 
concern, made payments on the mort- 
gage, drew up statements of the 
amount due, and took receipts in his 
own handwriting, all of which were 
accurate and manifested a full un- 
derstanding thereof, and attended to 
all of his ordinary affairs. There 
was no proof that he was suffering 
from one of his temporary lapses of 
memory at the time of the execution 
of the mortgage, and no medical or 
other expert testimony as to the 
condition of his mind at that time. 
It was held that the evidence was 
not sufficient to invalidate the mort- 


Marmon v. 


Heatley, 


Good faith of mortgagee. 
is mentally incompetent to execute a mortgage, the 
mortgagee’s good faith and want of knowledge of 
the mortgagor’s condition is immaterial ;9? although 
there is authority to the contrary.°4 

Time of incapacity. The mental incapacity suffi- 
cient to invalidate a mortgage or trust deed must 
exist at the time it was executed,9> and a fore- 
closure and sale of the property may be had while 
the mortgagor is insane, if he was sane when the 
instrument was made. 
been held that the mental condition of the mort- 
gagor at the time the mortgage was executed is 
immaterial if it was executed in strict accordance 
with a prior written agreement made by the mort- 
gagor when he was of sound mind.%* 

[§ 303] b. Intoxication.°’ 
decisions a mortgage is void if the mortgagor, at 
the time of executing it, was so far intoxicated as 
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duct. or appearance to show incapacity, it has been 
held that the mortgage, if not unfair to him, will 


Where the mortgagor 


On the other hand it has 


According 48 some 


gage on the ground of want of ca- 
pavuity in the mortgagor. Griffiths v. 
Howell, 48 N. J. Eq. 648, 25 A 20. 

|b] Mental and physical decline. 
—Intestate, some time before his 
death, was injured, and became fee- 
ble and emaciated, and gradualiy 
failed until his death. He had no 
affection of the brain, but his mental 
faculties became weak as his physi- 
cal powers failed. There was a con- 
flict in the opinions of the witnesses 
on the question of menial capacity, 
but the facts on which the opinions 
were based tended to show capacity. 
It was held that_a mortgage given 
shortly before his death was not 
shown. to have been executed while 
he was incompetent to transact’ 
business. Cocke v. Montgomery, 75 
Iowa 259, 39 NW 386. 

[e] Business folly and improvi- 
dence.—The mere fact that the mort- 
gagor had not a high order of in- 
tellect, or that he had entered into 
imprudent and disastrous business 
ventures, is not sufficient to show 
that he was incapable of contracting. 
Hall v. Kentucky Mut. L. Ins: Co., 
43 SW 194, 19 KyL 1240. 

[d] Mere peculiarities or eccen- 
tricities of a mortgagor do not in- 
validate the mortgage if he had suf- 
ficient capacity to understand the na- 
ture and effect of the transaction. 
Messer v. Helfer, 278 Mo. 416, 212 
SW 896. 

89. Gates v. Cornett, 72 Mich. 420, 
40 NW 740. 

Effect of: 

Duress see infra §§ 312-317. 
Fraud see infra §§ 306-311. 
Undue influence see infra § 318. 

90. Mounger v. Gandy, 110 Miss. 

133, 69 S 817. 


180." Leslie v. Merrick, 99 Ind. 
92. Fay v. Burditt, 81 Ind. 438, 42 
AmR 142. 
93. Jacks v. Estee, 139 Cal: 507, 73 


P 247; Brigham v. Fayerweather, 144 
Mass. 48, 10 NE 735. 

94. Campbell v. Hooner, 
& G. 153, 65 Reprint 603. 

95. Meyer v. Kuechler, 10 Mo. A, 
371; O’Neill v. Nolan, 21 NYS 222. 

96. Meyer v. Kuechler, 10 Mo. A. 
371 

97. Bevin v. Powell, 83 Mo. 365 
[aff 11, Mo. A. 216]. .,; 

[a] Bquity will treat that as done 
which ought to have been done, and 
which the eparties intended should 
be done, and will give effect to the 
prior contract as an equitable mort- 
gage. Bevin v. Powell, 83 Mo. 365 
{aff 11 Mo. A. 216]. And see gener- 
ally supra § 33. 

98. As affecting: 

Contract generally see Drunkards §$§ 

114-123. 

Deed generally see Deéds’ § 136. 


3 Smale 


. 
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to be without consenting capacity, or, in other 
words, if he was too drunk to understand the na- 
ture and consequences of his action.°® But accord- 
ing to others to justify the setting aside of a mort- 
gage on.account of the maker’s intoxication, it must 
appear that undue advantage was taken of his con- 
dition, or that such intoxication was eaused by the 
mortgagee, or at least that the latter knew of it 
at the time of the execution of the mortgage.t 

Time of incapacity. Although a party, at the 
time of executing a note and mortgage in consum- 
mation of negotiations for a loan, may not be able, 
by reason of drunkenness, to understand what he 
is doing, yet if he is fully aware of the nature of 
the contract when he receives the money and di- 
rects the disposal thereof, he is responsible.” 

[§ 304] 3. Mistake.* A genuine mistake as to 
the nature of a contract embodied in a mortgage, or 
as to the property covered by it or the debt se- 
_cured, may be ground for setting it aside, or re- 
stricting its lien, even in the absence of fraud or 
false representations, if the mortgagor acted with 
due care and prudence,* although it has been held 
that a mortgagor’s mistake as to the quantity of 
land conveyed to him by the mortgagee is not a 
defense to the foreclosure of a purchase-money 
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mortgage given therefor.> A mortgagor cannot have 
relief where he acts with full knowledge of all ma- 
terial facts, or opportunity to acquire such knowl- 
edge, and the mistake is due to his own inattention 
and carelessness. If the mortgagor relied on in- 
formation or advice received from his agent or at- 
torney, and did not understand what he was doing, 
or was misled, this may be sufficient to defeat the 
mortgage, but only where it appears that the mort- 
gagee had knowledge of the facts.’ A mistake that 
will invalidate the mortgage must also, as a gen- 
eral rule, be mutual,’ and a mortgage will not be 
held to embrace lands which ought not to have been 
included, on the mere ground that the mortgagor 
entertained a secret design to exclude such lands 
from the deseription.® 

Mistake of law. A mortgage voluntarily executed 
will not be set aside merely on the ground of mis- 
take of law.?° 

[§ 305] 4. Fraud'1—a. In General. A mortgage 
executed with a fraudulent intent is void, and can- 
not be regarded in equity as a valid security for 
any purpose.!* This is the rule, for example, where 


the mortgage is made to secure his individual debt 


by an agent who had merely a power of attorney to 
convey the land,1* or where one falsely personates 
191, 92 SW 1003. 


99. Hale v. Stery, 7 Colo. A. 165, 
42 P 598; Reinskopf v. Rogge, 37 
Ind. 207; Glenn y. Martin, 179 Ky. 
295, 200 SW 456. 

1. Van Horn vy. Keenan, 28 Ill. 
445; Willcox v. Jackson, 51 Iowa 
208, 1 NW 513; Youn vy. Lamont, 56 
Minn. 216, 57 NW 478; Beam v. Ham- 
ilton, 10 LancBar (Pa.) 69. 

[a] Intoxication caused by mort- 
gagee.—(1) To set aside a contract 
or conveyance on account of intoxi- 
eation, it is not sufficient that the 
party was under undue excitement 
from liquor. It must rise to that 
degree which may be called excessive 
drunkenness, where the party is ut- 
terly deprived of the use of his rea- 
son and understanding. But where 
one of the parties to the transaction 
so manages and contrives that the 
other becomes intoxicated, and does 
this for the purpose of procuring an 
unconscionable advantage over him 
in the settlement of their accounts, 
and thereby succeeds in getting from 
him a note for an amount too large, 
and a mortgage to secure it, both the 
note and mortgage are to be treated 
as fraudulent and void. Willcox v. 
Jackson, 51 Iowa 208, 1 NW 513. (2) 
An injunction to prevent the sale of 
mortgaged premises will be made 
perpetual where it appears that the 
party executing the mortgage was 
rendered imbecile by habitual drunk- 
enness, and reduced to a condition 
verging upon insanity by the mort- 
gagee, who had obtained complete 
power over him, the mortgagee not 
being able to show that he had given 
any valid consideration for the mort- 
Van Horn v.-Keenan, 28 Ill. 


eS hid v. Howell, 60 Iowa 79, 

14 NW 1 
3. Pe aanbies 

Contract generally see Contracts §§ 
246-271. 

Deed generally see Deeds §§ 139-146. 
Admissibility of evidence see infra 


§ 330. 

4, Barrow v. Grant, 113 Wa. 291); 
36 S 970; Nourse v. Jennings, 180 
Mass. 592, 62 NE 974; Schwartz v. 


Guerin, 18 Alta. L. 49, 65 DomLR 415, 


[1922] 2 WestWkly 145; Superior 
tee ete Coniva Lucas som Ont. ear 
48. 

So Clark v. Davis, 932° No) J. Ha. 


530 [aff 33 N. J. Eq. 579]; aor thee 
Vv. Sumney; 27 Barb. CN. ‘Y!) 196; 
Dresbach v. Stein, 41 Oh. St. 70. 

6 Conn.—Wooden yv. Haviland, 18 


Sr 


Conn, 101. 

Iowa.—Charlson v. Lake Mills 
Farmers State Bank, 206 NW 812; 
Depugh v. Brown, 158 Iowa 165, 138 
NW 908. 

Md.—Blum v. Apitz, 131 A 35. 

Mont.—Wilcox v. Schissler, 
Mont. 246, 175 P 889. 

N. Y.—Fitz-Gibbon v. Parker, 143 
App. Div. 463, 128 NYS 539 

[a] One signing a mortgage with- 
out reading it or having it read to 
him is guilty of gross negligence. 
Charlson yv. Lake Mills Farmers’ 
State Bank, (Iowa) 206 NW 812. 

7. Wilson v. Winter, 6 Fed. 16; 
Beattie v. Keller, (Tex. Civ. A.) 49 
SW 408; Hagan v. Conn, (Tex. Civ. 

Wo: 


[a] rtevagors ignorance of 
English.—In the absence of fraud, 
the mere fact that a mortgage, 
drawn by the agent of the mort- 
gagor, contained an unauthorized 


55 


| A.) 40 SW 18. 


| Stipulation, would not avail as a de- 


fense to its foreclosure, although the 
mortgagor could not read the mort- 
gage, not understanding the English 
language, and it was not read to him 
before execution. Wilson y. Winter, 
6 Fed. 16. : 

8 Hardy v. Chandler, 175 Fed. 
138; Dotterer v. Freeman, 88 Ga. 479, 
14 SE 863; McGaughey v. American 
Nat. Bank, 41 Tex. Civ. A, 191, 92 
SW 1003; Richardson vy. West, 1 
OntWR 670. 

[a] Mistake as to mortgagee.— 
Where one borrowS money from a 
bank to pay for land, gives his note 
to the bank for money, and executes 
a mortgage on the land to the presi- 
dent of the bank as security, it is no 
cause for setting the mortgage aside 
that the borrower intended that it 
should be made to the bank, instead 
of to the president, and that to this 
extent the transaction was on his 
part a mistake, the bank being satis- 
fied with the security as it stood, and 
therefore the mistake not being mu- 
tual. Dotterer vy. Freeman, 88 Ga. 
479, 14 SE 863. 

[b] Mistake as to contents of 
mortgage.—In order to avoid the 
effect of a deed of trust, on the 
ground of the grantor’s ignorance 
of certain provisions thereof, it must 
be shown that the beneficiary had 
knowledge of that ignorance, and 
that the mistake in its execution was 
mutual, or that such execution was 
procured by fraud. McGaughey v. 
American Nat. Bank, 41 Tex. Civ. A. 


ae Shepard v. Shepard, 36 Mich. 
10. Skillman v. M. J. Clark Me- 
rhe: Home, 229 Mich. 547, 201 NW 
453. . 
[a] TDlustration.—Where a wife 


joined her husband in a mortgage on 
their home partly to satisfy her hus- 
band’s embezzlement of money, her 
motive being to do the right thing, 
and only incidentally to save her 
husband from prosecution, she could 
not thereafter have the mortgage set 
aside:on the ground that she did not 
know that the law would not have 
compelled her to do as she did. 
Skillman v. M. J. Clark Memorial 
Home, 229 Mich. 547, 201 NW 453. 
1l. Fraud: 
Evidence of: 
Admissibility see infra § 330. 
Presumptions and burden of proof 
see infra § 329. 
BE and sufficiency see infra 
In contract generally see Contracts 
§§ 279-309. 
In deed generally see Deeds §§ 147- 
155 


Nature and elements of fraud gener- 

ally see Fraud 26 C. J. p 1050.. 
Question for jury see infra § 332. 
Ratification of mortgage procured by 

fraud see infra § 327. 

12. Ark.—Shirk v: Williamson, 50 
Ark, 562, 9 SW 307. 
er aS v. Hawes, 10 Conn. 

Mich.—Michigan Lumber Yard w 
Slater, 204 Mich. 670, 171 NW 513. 

N. J.—Feldman v. Gamble, 26 N. J. 
Eq. 494. 

Pa.—Rowland v. Martin, 3 Pa. Cas. 
162, 6 A 223. 

Eng.—In re Cooper, 20 Ch. D. 611. 

[a] Mortgage by fraudulent gran- 
tee.— Where property is conveyed in 
fraud of the grantor’s creditors, a 
mortgage given back at the same 
time, by the grantee, to secure the 
purchase price or part thereof, can- 
not be enforced by, the grantor. 
Rowland v. Martin, 3 Pa. Cas. 162, 
6 A 223 

[b] “A seal is not now a shield. 
against the defence of fraud in the 
consideration of a deed.” Feldman v. 
Gamble, 26 N. J. Eq. 494, 496 (a. 
mortgage; referring to P. L. [1871] 
p 8, Revision p 270 § 16). See also 
Deeds §§ 42, 527. 

13. Shirk v. Williamson, 50 Ark. 
562, 9 SW 307 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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the individual appearing as the mortgagor, taking 
fraudulent advantage of the fact. that they bear the 
same name.!* So if the parties fraudulently ante- 
date a mortgage, for the purpose of overreaching a 
prior lien or a marriage settlement, the mortgage 
is void.t> But although the parties to a mortgage 
have previously engaged in a fraudulent transac- 
tion in respect of the mortgaged property for the 
purpose of injuring another, the mortgage will not 
be void if founded on a new consideration uncon- 
nected with the fraud.t® That sums advanced on 
mortgage security were paid over before they were 
payable according to the terms of the mortgage did 
not render the mortgage invalid.17 The fact that 
the owner of property, who is at liberty to sell or 
mortgage it as he may see fit instead of executing 
a mortgage thereon, sells it and takes a mortgage 
back for the purpose of using the mortgage notes 
as collateral for his debt does not invalidate the 
transaction.** Nor is a transaction intrinsically 
fraudulent whereby the owner of property desiring 
to secure a loan thereon, but not desiring to become 
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personally lable, transfers it to a third person who 
executes a mortgage thereon and conveys the prop- 
erty back to the original owner subject to such 
mortgage.?® 

[§ 306] b. Fraud Practiced on Mortgagor—(1) 
In General. Where an owner of land is induced by 
fraud or misrepresentation to execute a mortgage 
which he would not. have given if fully and truly 
informed of the circumstances, the fraud thus prac- 
ticed upon him will be fatal to the validity of the 
instrument.” But a misrepresentation made with 
a bone fide belief in its truth is not such fraud 
as will invalidate a mortgage.** The mortgagee, 
to be affected by the fraud, must either have par- 
ticipated in it or have knowledge of it;?? but con- 
structive notice of the fraud may be brought home 
to him by circumstanees.22 And the fraud of the 
mortgagee’s agent acting within the scope of his 
authority will be imputed to the mortgagee.** The 
serivener who wrote a mortgage and took the ac- 
knowledgment will not be presumed to be the mort- 
gagee’s agent, so as to charge the mortgagee with 


14. In re Cooper, 20 Ch. D. 611. NYS 1084, 28 NYCivProc 328; Aikin| 84 N. J. Eq. 173, 93 A 569 [rev (Ch.) 
15. Osborn v. Lea, 9 Mod. 96, 88|v. Morris,’ 2 Barb. Ch. 140; Champlin | 90 A 1053). 

Reprint 339. v. Laytin, 6 Paige 189 [aff 18 Wend. [b] Representations held not 
16. Cook v. Meyers, 166 Ill. 282, | 407, 81 AmD 382]; Abbott v. Allen, 2 | false.—Emerson-Brantingham Impl. 

46 NE 765. Johns. Ch. 519,7 AmD 554. Co. v. Anderson, 58 Mont. 617, 194 P 
Dia Persey, v. Puglisi, 101 Conn. N. C.—Daniels v. Fowler, 123 N. C. | 160. 

658/127 A’ 35 35, 31 SE 598; Atkins v. Crumpler, 21. Simpson v. Post, 40 Conn. 321; 
18. elas v. Creswell, 147 La.|118 N. C. 532, 24 SH 367; Riggan v.| Jensen v. Peterson, 211 Ill. A. 233; 

914, 86 S 329. Sledge, 116 N. C. 87, 20 SE 1016; | Egeland v. Scheffler, 189 Ill. A. 426. 
19. State v. Reynolds, (Mo.) 245] Medlin v. Buford, 115 N. C. 260, 20 {a] Illustration.—There was no 


SW 1065, 25 ALR 1484. 

£0. U. S..De Roux vy. Girard, 105 
Fed. 798 [aff 112 Fed. 89, 50 CCA 
186]; Hicks v, Jennings, 4 Fed. 855, 
4 Woods 496. 

Cal.—Greenlee v. Los’ Angeles 
rust; etc aBankv ais Calit37 1-153 
P 383; Cornell v. Corbin, 64 Cal. 197, 
30 P 629; Van Valkenburgh v. Old- 
ham, 12 Cal. A. 572, 108 P 42. 

Ill.— Harris v. Dumont, 207 [ll 
583, 69 NE 811; Melendy v. Keen, 89 
Ill. 395; Eyster v. Hatheway, 50 III. 
521, 99 AmD 537. 

Ind.—Dutch v. Anderson, 75 Ind. 35. 

Ilowa.—Lingenfelter v. Bowman, 
156 Iowa 649, 137 NW 946; Johnson 
v. Dilenbeck, 80 NW 516; Benedict 
v. Hunt, 32 Iowa 27; Richardson v. 
Barrick, 16 Iowa 407. 

Ky.—Outten v. Grinstead, 4 J. J. 
Marsh. 608; Evans v. English, 10 
SW 626, 10 KyL 742. 

Me.—Moulton v. Lowe, 32 Me. 466. 

Md.—Riley v. Woodall, 145 Md. 125, 
125 A 503; Gaither v. Slack, 89 Md. 
727, 48 A 915; Joice v. Taylor, 6 Gill 
& J. 54, 25 AmD 325. 

Mass.—Marvel v. Cobb, 200 Mass. 
293, 86 NE 360; Mason v. Daly, 117 
Mass. 403. 

Mich.—Schweyer v. Mellon, 196 
Mich. 590, 162 NW 1006; Sackner v. 
Sackner, 39 Mich. 39; Perrett v. 
Yarsdorfer, 37 Mich. 596; Wartem- 
berg v. Spiegel, 31 Mich. 400; Sloan 


vy.’ Holcomb, 29 Mich. 153; Terry v. 
Tuttle, 24 Mich. 206. 

Miss.—Gross vy. McKee, 53 Miss. 
536. 

Mo.—Whiles v. Graves, 252 SW 


943; Ross v. Ross, 81 Mo. 84; Stine 
v. Wilkson, 10 Mo. 75. 

Mont.— Emerson - Brantingham 
Impl. Co. v. Anderson, 58 Mont. 617, 
194 P 160, 

N. H.—Angier v. Ash, 26 N, H. 99; 
Marston v. Brackett, 9 N. H. 336. 

N. J.—Young v. Taylor, 84 N. J. 
Mow Is,.93 Avooon [rev (CN. J. Ch.) 
90 A 1053]. 

N. Y.—Marden v. Dorthy, 160 N. Y. 
39, 54 NE 726, 46 LRA 694; Fitz- 
Gibbon v. Parker, 143 App. Div. 463, 
128 NYS 539; Roscoe v. Safford, 61 


App, Div. 289, 70 NYS 309; Reed _v. 
Latson, 15 Barb. 9; Crowe v. Malba 
Land Co., 76 Misc. 676, 1385 NYS 


454; Lassall v. Pati, 25 Misc. 561; 55 
[41 C. J.—28] 


SE 463; Johnston v. Derr, 110 N. C. 
plea Ee SE 641; Blackwell v. Cummings, 
68 N. C. 121. 

Oh.—Allen v. Shackelton, 15 Oh. 


St. 145; Baily’ v, Smith, 14.Oh.. St. 
396, 84 AmD 3885; Curtis v. Hutchin- 
son, 1 Oh. Dec. (Reprint) 471, 10 
WestLJ 134. 


Pa.—Watkins v. Benscoter, 264 Pa. 
574, 107 A 891; Greenewalt v. Dixon, 
194 Pa. 363, 45 A 45; Lewars v. 
Weaver, 121 Pa. 268, 15 A 514; Beam 
v. Hamilton, 10 LancBar 69. 

7 S. C.—Brock v. Lewis, 28 S. C. Eq. 
Ale 

Tenn.—Genthner vy.’ Fagan, 85 
Tenn. 491, 8 SW 351; Wright v. Mor- 
gan, 4 Baxt. 385. 

Tex.—Bankers’ Trust Co. Vv. 
Franks, (Civ. A.) 178 SW 602; Mc- 
Gaughey v. American Nat. Bank, 41 
Tex, Civ. Ay 19L, 92° Sw .2003. 

Utah.—McCornick  v. Levy, 37 
Utah 134, 106 P 660. 

Va.—Schmelz Bros., Bankers v. 
Quinn, 134 Va. 78, 113 SE 845. 

Wash. — Netherlands American 
Mortg. Bank v. Grafke, 100 Wash. 
188, 170 P 876. 

Wis.—Bennett v. Keehn, 57 Wis. 
582) 15 NW’ 776. 

Eng.—Adsetts v. Hives, 383 Beav. 
52, 55 Reprint 286; Douglas v. Cul- 
verwell, 3 Giffard 251, 66 Reprint 
403; Lee v. Angus, 35 L. J. Ch. 373; 
Rushout vy. Turner, 5 Wkly. Rep. 670. 

Ont.—Bennett v: Bennett, 14 Ont 
WN 235. 

{a] Illustration.—Where an agent, 
acting for a proposed purchaser of 
land, Knowingly misrepresents the 
price fixed by the owner, and thereby 
induces the purchaser to agree to pay 
a greater sum than the owner asks 
or receives, the difference being rep- 
resented by a mortgage given to the 
agent, who agrees to advance the 
sum, ‘secured by it to the owner for 
the purchaser’s account, which the 
mortgagor supposed was done, when, 
in fact, it was not, nor intended by 
the agent to be advanced, but the 
mortgage was retained by him for 
his own use at the expense and 
without the knowledge of the mort- 
gagor, a court of equity will not aid 
the holder in reaping the fruits of 
such a transaction by a foreclosure 
of the mortgage. Young v. Taylor, 


fraud in the procurance of a second 
trust deed from a widow to her inter- 
est, as sole legatee and distributee in 
her husband’s estate, where before 
the trust deed was executed the 
grantee sincerely claimed that the 
grantor and her husband’s estate 
were indebted to him, and if the 
grantee had filed a claim against the 
estate the wife would have received 
a smaller sum as her share of the 
estate. Jensen v. Peterson, 211 Ill. 
A. MES EE 

22, Ala.—Mohr v, Griffin, 137 Ala. 
456, 34 S 378. 

Cal.—Security Commercial, etc., 
Bank: v. Seitz, 43 Cal. A.) 353, 285) 2 
188. 

Fla.—Smith v. Jasper Commercial 
Bank, 77 Fla. 163, 81S 154,4 ALR 862. 

Ga.—Campbell v. Murray, 62 Ga. 


86. 

Ill.—Spurgin v. Traub, 65 Ill. 170; 
Prior v. White, 12 Ill. 261. 

La.—Makler v. McClelland, 21 La. 
Ann. 579. 

Minn.—Gray Cloud Land Co. v. 
Clay, 89 Minn. 166, 94 NW 552, 95 
NW 588. 

N. C.—Riggan v. Sledge, 116 N.C. 
87, 20 SE 1016. 

Pa.—Bryan’s Apv., 101 Pa. 389. 

S. C.—Kuker v. Jarrott, (Ema (Os 
265, 39 SE 530. 

Utah.—Shafer v. Killpack, 53 Utah 
468, 173 P 948. 

[a] Mortgagee acting in good 
faith.—A fraudulently procured prop- 
erty to be sold for a municipal lien, 
in order to cut off a testamentary 
charge. He had the purchaser con- 
vey the property to himself after the 
sale, and then mortgaged it to B for 
value. B acted in good faith. It was 
held that his mortgage was valid and 
not affected by A’s fraud. Bryan’s 
App., 101 Pa. 389. 

23. Rea v. Croessman, 95 Ill. A. 
70; Moyer v. Dodson, 212 Pa. 344, 61 
A. 987; Kennedy v. Green, 3 Myl. & K. 
699, 10 EngCh 699, 40 Reprint 266. 

24. Crowe v. Malba Land Co., 76 
Mise. 676, 185 NYS 454; Dominion 
Permanent Loan Co. v. Morgan, (B. 
C.) 16 WestLR 7 [app allowed on 
other grounds 17 B. C. 366, 4 DomLR 
331, 21 WestLR 748 (app allowed on 
other grounds 50 Can. S. C. 485, 22 

DomLR 163, 7 WestWkly 844)]. 
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his fraud in procuring the mortgage.” Although 
the original mortgage may have been voidable on 
the ground of fraud, yet a substitute or confirmatory 
mortgage, freely given and without any fraud, will 
be vahid.?6 

Necessity of injury. A mortgage is not invali- 
dated by fraud which causes no injury;*" and there- 
fore if the mortgage, when given, accomplishes what 
the parties actually intended, or what the mortgagor 
was legally bound to do, it is valid, although the 
mortgagor was misled as to its nature or effect.?® 

[§ 307] (2) Reliance on Representations.?° To 
invalidate a mortgage for fraudulent representations 
it must appear that the mortgagor relied on the 
false statements and had a right to do so.8° The 
mortgagor cannot, as a general rule, complain when 
he had full knowledge of the facts, or equal oppor- 
tunities of learning them.*+ If he could read the 
mortgage or have it read to him, and had an oppor- 
tunity to become acquainted with its contents, but 
neglected to do so, carelessly relying on the state- 
ments of interested parties as to its nature and 
terms, he cannot claim that he was deceived or de- 
frauded.*? On the other hand it has been held that 
relief will not be denied a mortgagor who, reposing 
confidence in the statement of the mortgagee or 
his agent that the mortgage expresses the agreement 
which they had previously made orally, neglects 
to read the instrument.** The mortgagor is justified 
in relying on representations made to him by his 
own attorney,*4 and even by third persons, not in- 
terested in the conveyance, where the circumstances 
rebut the presumption of negligence on his part 
in failing to read the mortgage or to have it ex- 
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deal to protect and care for their in- 
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plained to him.*® 

[§ 308] (8) Nature and Subject Matter of Rep- 
resentations. To render a mortgage invalid on the 
eround of false representations it must appear that 
the misrepresentations related to a material matter 
constituting an inducement to the contract.*° <A 
mortgage is invalid where the mortgagor is deceived 
as to the nature of the paper he is signing, being 
induced to believe that it is not a mortgage,®” or 
where he is similarly misled as to the property to be 
affected by the encumbrance.** So, false repre- 
sentations as to the nature, extent, or value of the 
consideration which is given for the mortgage may 
cause the mortgage to be invalid.*® In the ease of 
a purchase-money mortgage, it has been held that 
false representations by the vendor as to the value 
of the property, or as to the price he paid for it, 
inducing the mortgagee to give a mortgage for more 
than it is really worth, will invalidate the mort- 
gage.4? But the weight of authority is that this 
is a matter of which the mortgagor must judge for 
himself, that he has no right to rely on the state- 
ments of the mortgagee, and that the rule of 
caveat emptor applies.*! False and fraudulent rep- 
resentations as to alleged matters of fact which 
have no existence, made to a mortgagor to induce 
him to execute the mortgage, will be equally fatal 
to its validity as misrepresentations concerning ac- 
tual facts.4? 

Misrepresentations as to matters of law, as well 
as those relating to matters of fact, may constitute 
fraud, if the person making them knew them to be 
false and the mortgagor relied on them.** 

Expressions of opinion or intention. Mere expres- 


LR 163, 7 WestWkly 844 [allowing 


25. Lewars v. Weaver, 121 Pa. 268, 
15 A 514 
26. Harris v. Kiel, (Tex. Civ. A.) 


70 SW 226. 

27. Delolme v. State Sav. Bank, 
(Ark.) 169 SW 229; Simpson v. Post, 
40 Conn. 321; Bailey v. Oatis, 85 Kan. 
339. 116 P 830. 


28. Feller v. McKillip, 100 Mo. A. 
660, 75 SW 379; Marsh v. Cook, 32 
N. J. Eq. 262; White v. Williams, 3 
N. J. Ea. 376; McMullen v. Griggs 
BeUOne Clr oCt, 4175 "hHave vi. Etays, 
AOD ae ein Oo ONS ek. 

29. Ignorant, inexperienced, or 


illiterate mortgagor see infra § 309. 

30. Delolme v. State Sav. Bank, 
(Ark.) 169 SW 229; Egeland v. 
Scheffler, 189 Ill. A. 426; Randall v. 
Reynolds, 61 N. J. Eq. 334, 48 A 768; 
Wavymire v. Shipley, 52 Or. 464, 97 
PerOH. 

31. O’Farrall v. Kennedy, 5 Ida. 
401, 49 P 313; Randall v. Reynolds, 61 
NG Ie FO Soe Me aoe An OSs LL nOkay, 
Heights Dev. Co. v. Hull, 92 Or. 159, 
167 P 577, 180 P 314; Merchants’ 
Bank v. Bostwick, 3 Ont. A, 24; and 
cases infra note 32 

32. Ga,—rTracy v. Harris, 5 Ga. A 
392, 63 SE 238. 
v. Lake Mills 


Farmers’ State Bank, 206 NW 812. 

Kan.—King v. Foltz, 59 P 640. 

N. C.—Medlin v. Buford, 115 N. C. 
260, 20 SH 463. 

Okl.—Ely Walker Dry Goods Co. 
v. Smith, 160 P 898. 


Utah.—Snelgrove v. Harl, 17 Utah 
321, 538 P1017. 
Eng.—Howatson v. Webb, [1908] 


Chal, £ BRC 642. 

ode “Colorado, inva. loan: .C0: ” av. 
Beuchat, 48 Colo. 494, 501, 111 P 61; 
Morgan v. Dominion Permanent Loan 
Co;,.'50'' Can. S°'C. 485, 22 DomTlER 163; 
q WestWkly 844 [rev I ABE ls Nae 
4 DomLR 331, 21 WestLR 748]. 

“While in ordinary business trans- 
actions men are expected to exercise 
reasonable business prudence and not 
rely upon others with whom they 


terest, this requirement is not to be 
carried so far as to ignore or protect 
positive intentional fraud, success- 
fully practiced by one upon the other. 
As between the original parties, one 
who has intentionally deceived the 
other to his prejudice, is not to be 
heard to say, in defense of the charge 
of fraud, that the party defrauded 
ought not to have trusted him. A 


person cannot procure a contract in. 


his favor by misrepresentations re- 
garding its terms and conditions to 
the one signing it which induces the 
latter not to read it, and then bar a 
defense to it on the ground that had 
the defrauded party not been so neg- 
ligent, the party committing the 
fraud could not have succeeded in 
deceiving him, when the negligence 
of the party ‘deceived is caused by 
misrepresentations and false state- 
ments of the other. In brief, the 
negligence of a party to a contract 
induced by fraud of the other can- 
not be taken advantage of by the lat- 
ter.” Colorado Inv. Loan Co. v. 
Beuchat, suvra. 

34. Ogilvie v. Jeaffreson, 2 Gif- 
fard 353, 66 Reprint 147; Vorley v. 
Cooke, 1 Giffard 230, 65 Reprint 898; 
aren v. Wright, 64 L. T. Rep. N. S. 


35. Green v. Wilkie, 98 Iowa 74, 
66 NW 1046, 60 AmSR 184, 36 LRA 
434; Morgan y. Dominion Permanent 
Loan Co., 50 Can. S. C. 485, 22 Dom 
ER 163, .7 WestWkly 844 [allowing 
app 17 B.C. 366, 4 DomUR 381, 21 
WestLR 748]. 

36 Delolme y. State Sav. Bank, 
(Ark.) 169 SW 229; Waymire  v. 
Shipley, 52 Or. 464, 97 P 807. 

37. Green v. Wilkie, 98 Iowa 74, 
66 NW 1046, 60 AmSR 184, 36 LRA 
434; Winfield Nat. Bank v. Croco, 46 
Kan, 620, 26 P 939; Warden v. Reser, 
38 Kan. 86, 16 P 60; Marden y. Dor- 
thy, 160 N. Y. 39, 54 NE 726, 46 LRA 
694; Morgan vy. Dominion Permanent 
MoanvCo" 50" CanmSe O.) 480.032) aDom 


app 17 B. C. 366, 4 DomLR 3381, 21 
WestLR 748]. 

38. Evans v. English, 10 SW 626, 
10 KyL 742; Grewing v. Minneapolis 
Threshing-Mach. Co., 12 S. D. 127, 
80 NW 176. 

39. Colo.—Carlson yv. Akeyson, 65 
Colo. 135, 1:72, Br L058. 

Tll.—Melendy v. Keen, 89 Ill. 395. 

Minn.—Carlton vy. Hulett, 49 Minn. 
308, 51. NW 1058 (false representa- 
tions as to title to property which is 
part of the consideration, for the 
mortgage). 

Okl.—Prescott v. Brown, 30 Okl. 
428, 120 P 991. 

Alta.—Schwartz v. Guerin, 18 Alta. 
L. 49, 65 DomLR 415, [1922] 2 West 
Wkly 145. 

[a] False representations as to 
value of stock.—Where a party sub- 
scribed for stock in a corporation and 
gave his note, secured by mortgage, 
in payment for the same, and it was 
shown that he was induced to take 
this action by false and fraudulent 
representations made by the officers 
of the company, and by others on 
its behalf, in regard to its financial 
condition and as to the value of the 
stock and probable dividends, it was 
held that the fraud so _ practiced 
upon him was a good defense to a 
bill to foreclose the mortgage. Me- 
lendy v. Keen, 89 Ill. 395. 

40. Schweyer v. Mellon, 196 Mich. 
590, 162 NW 1006; Fairchild v. Mc- 
Mahon, 139... N. oY. 90, 34 NE 779, 36 
AmSR 701 [aff 20 NYS 31], 

41. Richardson v. Noble, 77 Me. 
390; Sanborn v. Osgood, 16 N. H. 112; 
Tokay Heights Dev. Co. v. Hull, 92 
Or. 159, 4d67, Pest, 180. P) 34° Morni= 
son v. Koch, 32 Wis. 254. 

42. Gaither v. Slack, 89 Md. 727, 
43 A 915; Lomerson y. Johnston, 47 
ING Ea. 312. 20 A 675, 24 AmSR 
410; Schmelz Bros., Bankers y. Quinn, 

134 "Va. 78, 113 SE 845; Lee v. Angus, 
pe, Meee 373, 


43. Converse v. Blumrich; 14 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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sions of opinion** or statements of intention*® do 
not ordinarily constitute fraud that will avoid a 
mortgage. 

Promises. A promise ire the mortgagee to do 
something for the benefit of the mortgagor in the 
future, which promise he does not keep, and even, 
it seems, although he has no present intention of 
keeping it, is not such fraud as will avoid the mort- 
gage.*6 Under this rule a breach by defendant 
of his promise that a deed of trust executed by 
plaintiff would not be considered as an encum- 
brance was held nothing more than a breach of 
contract, rather than a transaction sounding in 
fraud, where the parties were dealing at arm’s 
length, and plaintiff knew that the deed of trust 
constituted a lien upon his property.*? 

[§ 309] (4) Ignorant, Inexperienced, or Illiter- 
ate Mortgagor. Where no fraud or undue advantage 
is charged, the mere fact that a mortgagor could 
not read or was otherwise ignorant is no ground for 
contesting the validity of the mortgage.*® Nor will 
a mortgage be held fraudulently procured on the 
ground that the contract as translated to the mort- 
gagor was different from that executed, where the 
interpreter was furnished by the mortgagor, and 
there is no evidence of conspiracy between such 
interpreter and the mortgagee, or of misrepresenta- 
tion by the latter.49 But if the mortgagee prac- 


Mich. 109, 90 AmD 230; Catlin v.| tained, will not 
Fletcher, 9 Minn. 85; Ward v. Baker, 
(Tex. Civ. A.) 135 SW 620; Phillips 
v. McGrath, 62 Wis. 124, 22 NW 169. 

[a] MTIllustration. — A mortgagee. 
who fraudulently induces the owner 
of the land to believe that the mort- 


where the 


MORTGAGES 


equity for the cancellation of the 
mortgage on the ground of fraud. 
Johnson v. Murphy, 60 Ala. 288. 
A mortgage is not invalid for fraud 
debtor was 
execute the mortgage by the cred- 


[41 C.J.] 485 
tices upon the ignorance of the mortgagor by false 
representations or takes advantage of his illiteracy 
to deceive him and drive a hard or unconscionable 
bargain with him, it will be ground for setting aside 
the mortgage, or refusing to allow its foreclosure, 
as the case may be.®° And where an illiterate per- 
son was persuaded to sign a mortgage on the repre- 
sentation of her legal adviser that, if the mortgage 
did not conform to an oral agreement previously 
made, an instrument satisfactory to the mortgagor 
would be drafted, and this was not done, the mort- 
gage will be set aside.°+ 

[§ 310] (5) Fraud of Mortgagor’s Husband. A 
wife who is induced by the fraud or artifice of 
her husband to execute a mortgage conveying away 
her interests in property, may allege the invalidity 
of the mortgage so procured and have it set aside.>” 
But in order to be entitled to this relief, she must 
show that she used due diligence in endeavoring 
to ascertain her rights in the matter and inform her- 
self of the nature and consequences of the action 
demanded of her,®* or that the mortgagee partici- 
pated in the alleged fraud, or was in some way 
privy to it and cognizant of it.°4 

[§ 311] ¢c. Fraud Practiced on Mortgagee. False 
representations made by the mortgagor to the mort- 
gagee, to induce him to take the mortgage, may 
deprive the former of an equitable standing to con- 


498, 17 NW 748. 
51. Flanigan v. Byers, 225 Mich. 
66, 195 NW 820. 


support a bill in 


(3) 52. Eyster v. Hatheway. 50 Mil. 
521, 99 AmD 587; Ristine v. Clem- 
induced to]ents, 31 Ind. A. 338, 66 NE 924. 


53.’ "Spurein eve -Lfratby 65 111.7 1703 


gage is a valid lien on his land, and 
procures a new mortgage to be exe- 
cuted in consideration of the release 
of the old one, is not entitled to fore- 
close. Phillips v. McGrath, 62 Wis. 
124, (22> NW 169. 

44. Simpson v. Post, 40 Conn. 321; 
Emerson-Brantingham Impl. Co. v. 
Anderson, 58 Mont. 617, 194 P 160; 
Waymire v. Shipley, 52 Or. 464, 97 
PesOT 

[a] Business capacity.—A_ state- 
ment of opinion as to the business 
capacity of the mortgagor, although 
false, does not constitute fraud. 
Emerson-Brantingham Impl. Co. vy. 
Anderson, 58 Mont. 617, 194 P 160. 

45. Emerson-Brantingham Impl. 
Co. v. Anderson, supra. 

[a] Illustration. — A _  representa- 
tion by a chattel mortgagee’s repre- 
sentative to the mortgagor’s execu- 
trix that if not given some security 
it would foreclose and take other 
property to pay any balance due was 
merely the statement of an intention, 
and not the affirmation of a fact, in- 
validating a mortgage given by the 
executrix, although the mortgagee’s 
representative must have known that 
it could not entirely carry out such 
expressed intention. Emerson-Brant- 


ingham Impl. Co. v. Anderson, 58 
Mont. 617, 194 P 160. 
46. Johnson v. Murphy, 60 Ala. 


288; Downing v. Brennan, 232 Mass. 
535, 122 NE 729; McCusker v. Geiger, 
195 Mass. 46, 80 NE 648; Catlin v. 
Fletcher, 9 Minn. 85. 

[a] Miustrations.—(1) The mere 
failure of the mortgagee to carry out 
its alleged oral promise to the mort- 
gagors as to indulgence as to the 
time of payment was not actionable 
fraud, entitling the mortgagors to 
void their agreement. Downing v. 
Brennan, 232 Mass. 535, 122 NE 729. 
(2) Where a creditor procures the 
execution by his debtor of a mort- 
gage to cover past advances, by 
promising. to make additional ad- 
vances during the current year, the 
breach of this agreement on his part, 
although it may support an action 
at law or a plea of set-off to the 
extent’ of the injury actually sus- 


itor’s promise that he would not en- 
force it but would collect his debt 
from the indorser on a note which 
had been given for the amount there- 
of. ‘Catlin v. Fletcher, 9 Minn. 85. 

47. Summers yv. Campbell, (Tex. 
Civ. A.) 254° SW 356 
Thee Ind.—Leslie v. Merrick. 99 Ind. 

Iowa.—Adams y. Adams, 
253, 30 NW 795. 

Kan.—Roach v. Karr, 18 Kan. 529, 
26 AmR 788. 

N. C.—Blackwell v. Cummings, 68 
ING Credits 

Pa.—Lewars v. Weaver, 121 Pa. 
268, 15 A 514. 

49. Weist v. Farmers’ State Bank, 
32) IN. D276; 155 NW 17. 

50. Ala.—Foster v. Johnson, 70 
Ala. 249. 

Colo.—Carlson v. Akeyson, 65 Colo. 
35, 172 P 1058. 

D. C.—Lyon v. Smith, 2 App. 37. 


70 Iowa 


Ind.—Kramer v. Williamson, 135 
Ind. 655, 35 NE 388. 

eee eS 25 age v. Hall, 62 Iowa 
498, 17 NW 74 

tian <o\eherdon Vou Phomas, "6a 


Miss. 777. 7 S 508. 

N. J.—Guatelli v. Brown, 84 N. J. 
Eq. 33, 92 A 904. 

Eng.—Prees v. Coke, L. R. 6 Ch. 
645; In re Slater, sib. Cn Da 22: 
Aldritt v. Maconchy, [1908] 1 Ir. 
333. 

[a] MNlustration.—Where a woman, 
inexperienced in business, was _ in- 
duced to execute a deed of trust in 
consideration of shares of stock in 
a land development company upon 
the representation that the company 
owned certain land, it was held that 
she was justified in believing such 
statement, and was not bound to in- 
vestigate its truth. Carlson v. Akey- 
son, 65 Colo. 35, 172 P1058. 

{b] That the mortgagor did not 
procure some one to read the instru- 
ment before he signed it is not, as a 
matter of law, such negligence as 
would preclude him from asserting 
fraud in its execution. Ray v. Baker, 
165 Ind. 74, 74 NE 619. 

{[c] Daughter’s fraud 
mother.—Spargur v. Hall, 


on aged 
62 Iowa 


Adtna L. Ins. Co. v. Franks, 53 Iowa 
618, 6 NW 9; Roach v. Karr, 18 Kan. 
529, 26 AmR 788; Frickee v. Donner, 
35 Mich. 151. 

54. U. S.—Paxton v. Marshall, 18 
Poe 361 [aff''l24 UU. S! 552, 31°L. Jed. 
518] 


Ala.—Mohr v. Griffin, 137 Ala. 456, 
34 S 378; Pacific Guano Co. v. Anglin, 
82 Ala. 492,°1 S 852. 

Fla.—Smith v. Jasper Commercial 
Bank, 77 Fla. 163, 81 S 154, 4 ALR 
862. 

Ill.—Spurgin v. Traub, 65 Ill. 170. 

Iowa.—Miller v. Wolbert, 71 Iowa 
539, 29 NW 620, 32 NW 402. 

Kan.—Roach v. Karr, 18 Kan. 529, 
26 AmR 778. 

N. C.—Riggan v. Sledge, 116 N. C. 
87, 20 SE 1016. 

Or.—Hunt v. Hunt, 67 Or. 178, 132 
P 958, 134 P-1180. 

[a] Where one in good faith and 
without fraud (1) takes a mortgage 
from a husband and wife to secure a 
just debt, the court will hesitate long 
to set it aside, even on proof that the 
husband procured her execution 
thereof by fraudulent . representa- 
tions, and that she used due diligence 
to ascertain its contents. Spurgin v. 
Traub, 65 Ill. 170. (2) Where a wife 
executes a mortgage upon her prop- 
erty and delivers it to her husband 
who uses it as collateral security to 
obtain an extension on notes given 
by a firm of which he is a mem- 
ber, the mortgage is valid, although 
the wife had no knowledge at the 
time of its execution as to the pur- 
pose for which it was to be used. 
Maclaren v. Percival, 1 Silv. A. (N. 
Y.) 65, 6 NE 582. See also Husband 
and Wife § 591 et seq. 

[b] Mortgagee held not a par- 
ticipant in fraud.—A recital in a 
mortgage given for an amount em- 
bezzled that it was in consideration 
of a sum named to the mortgagors in 
hand paid, the receipt of which was 
acknowledged, did not make the mort- 
gagee a party to the mortgagor’s 
false representations to his wife that 
it was given to secure a loan. Hunt 
VetUt, OleOle on Loas Pano OS hl oe 
P 1180, 
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test it or be relieved against it, or furnish ground 
for relief to the latter,®>° as where the mortgagor 
makes false statements in respect of his title to the 
property, ‘or as to the existence of other persons 
having an interest in it,°° provided the mortgagee 
is injured thereby,®* or as to the existence or ex- 
tent of encumbrances on the land, which affect the 
mortgagee’s security, or the value of the prop- 
Misrepresentations as to the value of the 
property, not relied on by the mortgagee, will not 


erty.°® 


defeat the mortgage.*® 


[§ 312] 5. Duress°°—a. In General. The validity 
of a mortgage may be impeached when it was ex- 
torted from the mortgagor by means of duress 
practiced upon him by the mortgagee.*t 


Gjerde vy. Thelander, 197 Iowa 
199 NW 401. And see cases 
notes 56, 57. 

Hitchcock v. Sedgwick, 2 Vern. 
Ch. 156, 23 Reprint 707. “f 

57. Sheridan v. Nation, 159 Mo. 
27, 59 SW 972; McMullen v. Griggs, 
23 Oh. Cir. Ct. 417 (a representation 
that the mortgagor is the sole owner, 
although another has an equity in 
the property, will not invalidate the 
mortgage where the owner of the 
equitable interest makes no claim 
prejudicial to the mortgagee). 

58. Thompson v. Hart, 40 S. D. 
288, 167 NW 161; Brown v. Stepney, 
Beatty 588. j 

59. McMullen v. Griggs, 23 Oh. 
417. 


Affecting: 

Bona fide assignee of mortgage see 

intra Sail. 

Validity of: 

Contract generally see Contracts 
§§ 310-325. 
Deed generally see Deeds §§ 156— 
162. 
Evidence of: 

Admissibility see infra § 330. 

Presumptions and burden of proof 

see infra § 329. — 

Weight and sufficiency see 

§ 331. 
Questions for jury see infra § 332. 
Ratification of mortgage procured by 
see infra § 327. r : 
Right to contest validity see infra 
' 325. 

dy. U. S—Barnette v. Wells Fargo 
Nevada “Nat. Bank, (27-7 »,Med. 110; 
Plant v. Gunn, 19 F. Cas. No. 11,205, 
2 Woods 372. 

Ala.—Singleterry v. Varnum, 200 
Aly 420 Oe) OU. 

Cal.—Van Valkenburgh vy. Oldham, 
12 iCal. Ay 572, 108 RP PeZi 

D. C.—Merchant .v.. Cook, 21 D. C. 
145. 

Ga.—Coleclough v. Penfield Bank, 
150 Ga. 318, 103 SE 490. 

Ill.— Harris v. Flack, 289 Ill, 222, 
124 NEI 377; Bogue vy. Franks, 199 Ill. 
411, 65 NE.346; Bane v. Detrick, 52 
Ill. 19; Hyster v. Hatheway, 50 Ill. 
521, 99 AmD 537; Kingsley v. Kings- 
ley, 130 Ill. A. 53; Bradley v. Irish, 
42 Ill, A. 85. 

Ind.—Line v. Blizzard, 70 Ind. 23; 
Brooks v. Berryhill, 20 Ind. 97. 

Iowa.—Nevada First Nat. Bank v. 
Bryan, 62 Iowa 42, 17 NW 165; Singer 
Mfg. Co. v. Rawson, 50 Iowa 634; 
Green v. Scranage, 19 Iowa 461, 8% 
AmD 447. 

Kan.—Smith v. Hamlin Bank, 90 
Kan. 299, 183 P 428; Berry v. Berry, 
57 Kan. 691, 47 P 837, 57 AmSR 361; 
Lee vy. Ryder, 1 Kan. A. 293, 41 P 
221. 

Ky.—Lightfoot v. Wallis, 12 Bush 
498, 

Md.—F rederick Cent. Bank v. Cope- 
land, 18 Md. 305, 81 AmD 597. 

Mass.—Harris v. Carmody, 131 
Mass. 51, 41 AmR 188; Vinton v. 
King, 4 Allen 562; Watkins v. Baird, 
6 Mass. 506, 4 AmD 170. 

Mich.—Bentley v. Robson, 117 


infra 
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duress. 
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not only of bodily harm, but of other irremediable 
injury to the mortgagor, may constitute duress;% 
but they must be of such a character as to coerce 
his mind, subjugate his will, and entirely deprive 
his act of all freedom and choice.®? 
ance or vexation,®* or persuasion,®* do not constitute 
Nor do menaces constitute duress where the 
only threat is to take some civil action, or seek some 
redress in the civil courts, which is the fair legal 
right and privilege of the mortgagee.°® A mortgage 


Mere annoy- 


given as a condition of pardon is not void for 


duress.®* 


Threats, 


Mich. 691, 76 NW 146; Detroit Nat. 
Bank v. Blodgett, 115 Mich. 160, 73 
NW, 120, 885; Benedict v. Roome, 106 
Mich. 378, 64 NW 193; Meech v. Lee. 
82 Mich. 274, 46 NW 383. 

Minn.—Edgerton v. Jones, 10 Minn. 
427. 

Mo.—Gate City Nat. Bank v. El- 
liott, 181 SW 25; Bushnell v. Loomis, 
234 Mo. 371, 137 SW 257, 36 LRANS 
1029; McCoy v. Green, 83 Mo. 626. 

Mont.—Portland Cattle Loan Co. v. 
Featherly, 241 P 322. 

Nebr.—Hoellworth v. McCarthy, 93 
Nebr. 246, 140 NW 141, 43 LRANS 
1005; Nebraska Cent. Bldg., etce., 
Assoc. v. McCandless, 83 Nebr. 536, 
120 NW 134; Hullhorst v. Scharner, 
15 Nebr. 57, 17 NW 259. 

N. J.—Lomerson v. Johnston, 44 
ING LUG, Ooseulo ATs 

N. Y.—Fisher v. Bishop, 108 N. Y. 
25, 15 NE 331, 2 AmSR 357; Schoener 
v. Lissauer, 107 N. Y. 111, 13 NE 741; 
Aronoff v. Levine, 189 App. Div. 172, 
179 NYS 247; Orth v. Anderson, 163 
App. Div. 519, 146 NYS 689 [aff 222 
N. Y. 517 mem, 118 NE 1071 mem]; 
Dodd v. Averill, 7 App. Div. 290, 39 
NYS 1097; Wallach v. Hoexter, 17 
AbbNCas 267, 3 HowPrNS 196. 

N. C.—Edwards v. Bowden, 107 N. 
C. 58,12 SE 58. 

N. D.—Johnson vy. Rosenquist, 43 N. 
D.. 61, 175. NW 215. 

Oh.—James v. Roberts, 18 Oh. 548; 
Cowles v. Raguet, 14 Oh. 38; Raguet 
v. Rol, 7 Oh. Pt. 176; Western Ave. 
Bldg. Assoc. .v.. Walters, 7 Oh. Cir. 
Ch 202038 “Oh, CirseDeew (28. 


Okl.—Rice v. Vitor, 97 Okl. 106, 
222 P 979; Oliphint v.. Western 
indemn, Con—eSoapOkL es disiag 205. 


Or.—Klussman y. Day, 107 Or. 109, 
213 7P (87) 2140 3487" Baldwin’ Co. 
ve Savage, 81 ,Or..-379, 159 P80. 
, : otmauioperyserass v. Engle, 51 Pa. 
09. 

R. I.—Foley v. Greene, 14 R. I. 618, 
51 AmR 419. 

S. C.—Williams v. Walker, 18 S. C. 

Hamilton, 


577. 

Tenn.—Loud  v. (Ch.) 
51 SW 140, 45 LRA 400. 

Tex.—Miller v. Skanes, (Civ. <A.) 
253 SW 3814; Perkins v. Adams, 17 
Tex. Civ. A, 331, 43 SW 529. 

Wis.—Galusha v. Sherman, 105 
Wis. 263, 81, NW 495, 47 LRA. 417; 
City Nat. Bank v. Kusworn, 88 Wis. 
188, 59 NW 564, 43 AmSR 880, 26 
LRA 4 

Eng.—Williams v. Bayley, L. R. 1 
H. L., 200, 6 ERC 455. 

And see cases infra §§ 313-317. 

62. Lappin v. Crawtord, 221 Mo. 
380, 120 SW 605. 

63. Detroit Nat. Bank v. Blodgett, 
115 Mich. 160, 73 NW 120, 885; Tooker 
v. Sloan, 30 N. J. Eq. 394. 

[a] Rule applied.—(1) Where the 
mortgagor lived with his father and 
was dependent upon him for the sup- 
port of himself and his wife, and 
stood in fear of him, and signed a 
mortgage shortly after reaching his 
majority, to secure money loaned to 
the father which was used in improv- 


Participation of mortgagee. Further, it is nec- 
essary, to constitute duress, that the threats or pres- 
sure should have proceeded in some way from the 


ing the child’s property, it is not 
enough to show duress invalidating 
‘the mortgage that he executed it at 
the command of the father and that 
the latter threatened to turn him 
out of doors unless he signed it. De- 
troit Nat. Bank v. Blodgett, 115 Mich. 
160, 73 NW 120, 885. (2) Where a 
wife, in order to settle a suit in 
which her husband was involved, and 
which he was very desirous of com- 
promising, and which disturbed and 
perhaps distressed him, gave a mort- 
gage on her separate property, the 
circumstances did not amount to 


duress. Tooker v. Sloan, 30 N. J. 
Eq. 394. 
64. Harris v. Flack, 289 Ill. 222, - 


124 NE 377. 
65. Van Valkenburgh v. Oldham, 
12 Cal. A. 572, 108 P 42. 


66. Cal.—Cortelyou v. Vogel, 51 
Cal Anno Onde Loe aso Se 
Ill.— Hart v. Strong, 183 Ill. 349, 


55 NE 629. 
Ind.—Buck vy. Axt, 85 Ind. 512. 
Ky.—Lincoln Court Realty Co. v. 

Kentucky Title Sav. Bank, etc., Co., 

169 Ky. 840, 185 SW 156; Moore v. 

Miller, 10 Ky. Op. 736. 

Me.—Bunker v. Steward, 4 A 558. 


N. Y.—Weber v. Barrett, 125 N. Y. 
18, 25 NE 1068. 

N. C.—Edwards v. Bowden, 107 N. 
C, 58, 12. SE -58. 


Ok1.—F. B. Collins Inv. Co. v. Has- 
ley, 44 Okl. 429, 144 P 1072. 

R. I.—Dispeau v. Pawtucket First 
Nat. Bank, 24 R. I. 508, 53 A 868. 

[a] A threat to foreclose a mort- 
gage or trust deed already due, and 
which the party has a legal right to 
foreclose, does not constitute duress 
as to the execution of another mort- 
gage to prevent the threatened fore- 
closure. Cortelyou v. Vogel, 51 Cal. 
A, 785, 197 P 968; Hart v. Strong, 183 
Ill. 349, 55 NE 629; Buck v. Axt, 85 
Ind. 512; Edwards v. Bowden, 107 
N. C.. 58, 12 SE 58; F. B. Collins Inv. 
Co. v. Hasley, 44 Okl. 429, 144 P 1072. 

{b] Threat of suit—A married 
woman gave a mortgage on her sepa- 
rate estate to secure to the mort- 
gagees payment for goods stolen from 
them by her husband and a nephew. 
The stolen goods had been placed in 
the stock of a business carried on by 
the husband and wife in the name 
of the wife, but she had no knowl- 
edge of the crime. It was held that 
the mortgage was not void for duress 
because of threats to sue her for the 
value of the goods, or to prosecute 
criminally the husband and nephew. 
iyeber v. Barrett, 125 N. Y. 18, 25 NE 
_ [ce] Threat of lawful arrest.—‘“It 
is not duress for an officer to threaten 
to take an execution debtor to jail 
unless he secures the debt by a mort- 
gage of personal property, when the 
officer has in his hands proper proc- 
ess requiring him to do so. He 
merely threatens to do what he 
should do.” Bunker vy. Steward, (Me.) 
4 A 558, 559. 

67. Rood vy. 2 Dougl. 


: Winslow, 
(Mich.) 68. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number... 
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party to be benefited by the resulting action. If 
the mortgagee had no share in it, and did not seek 
to influence the action of the mortgagor, the security 
is not invalid in his hands.®* But it has been held 
that, where a father procures his daughter to give 
a mortgage to a third person for the father’s benefit, 

the mortgagee, although, without -actual knowledge 
of any duress, is chargeable with the duty of in- 
vestigating the mortgagor’s freedom of will in exe- 
euting the conveyance.®? 

[§ 313] b. Exerted by Husband upon Wife. Du- 
ress exerted by a husband upon his wife, to compel 
her to join with him in the execution of a mortgage, 
or to give a mortgage upon her separate property, 
may be ground for impeaching its validity or set- 
ting it aside at her instance.’° But the mortgagee 
must be in some way connected with the unlawful 
coercion of the wife.71 His rights cannot be af- 
fected thereby if he was innocent of all participa- 
tion in it, or remained entirely ignorant of it,” 
although want of knowledge on the part of the mort- 
gagee is immaterial where the validity of the mort- 
gage is attacked on the ground that a hushand’s 
coercive presence at the time his wife signed and 
acknowledged the instrument was a violation of 
the statutory requirement that a wife’s acknowledg- 
ment be taken separately and apart from her hus- 
band.7? As against a mortgagee, however, who is 
chargeable with sharing in the presstre exerted upon 
the wife, or of being cognizant of it and consenting 
to it, it is not necessary that duress in the strict- 
est sense of the term should be shown.’* Harsh 
importunity, continued, persecution, or terrifying 
threats on the part of the husband, breaking down 
the woman’s powers of resistance and coercing her 
into submission, will be enough to invalidate the 


68. Ala.—Rogers v. Adams, 66 Ala.| 585, 34 SE 629. 
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mortgage.> <A threat by the husband to abandon 
the wife has been held to be a species of moral 
coercion sufficient to invalidate the mortgage, if the 
mortgagee knew of the means taken to enforce her 
submission.“® On the other hand it has been held 
that such threat, standing alone, is insufficient to 
constitute duress.*7 It has also been held that .an 
angry command by the husband to the wife to ‘‘dry 
up that crying, and go write your name,’’ unaccom- 
panied by any threats of personal violence or any 
attempt to exercise it, is insufficient to establish 
duress."8 

[§ 314] c. Arrest and Threats of Arrest—(1) Ar- 
rest of, or Threat To Arrest, Mortgagor. It is 
duress to extort a mortgage from the mortgagor, 
as a condition of releasing him from an unlawful 
imprisonment, or of forbearing to have him arrested 
or prosecuted on a pretended or groundless erimi- 
nal charge,’® provided the mortgagor, being a person 
of ordinary intelligence and firmness of mind, 1s 
really imposed upon and placed in fear.8° But if 
the party is lawfully imprisoned, or is threatened 
with arrest on a criminal charge of which he really 
is guilty, it is held in some jurisdictions not to con- 
stitute duress to require him, as a condition to 
release or forbearance, to execute a mortgage in 
fair satisfaction of the mortgagee’s claims upon 
him,®t although even in these circumstances the 
mortgage will be void if given without considera- 
tion or for a debt which the mortgagor does not 
owe.®? In other jurisdictions, however, it has been 
held that a mortgage procured by threat of arrest, 
even on a lawful charge, is void.8? To constitute 
duress by threats of arrest or imprisonment it is 
necessary that they should proceed from the mort- 
gagee; but it is immaterial by whom they are com- 


Cas. No. 11,205, 2 Woods 372 [rev on 


600. ‘ 

Fla.—Smith v. Jasper Commercial 
Bank, 77°Fla. 168, 81 S$ 154,.4 ALR 
862. 

Tll.— Bogue v. Frank, 199 Ill. 411, 
65 NE 346; Marston v. Brittenham, 76 
SG Be 

Ind.—Gardner v. Case, 111 Ind. 494, 
13 NE 36. 

Ky.—Robinson y. Randall, 147 Ky. 
45, 143 SW 769. 

Nebr.—Mundy v. Whittemore, 15 
Nebr. 647, 19 NW 694. i 

N. Y.—National Bank of Republic 
vy. Cox, 47 App. Div. .53,°.62) NYS 


314. 
N. C.—Butner v. Blevins, 125 N. 
GC. 585, 34 SE 629. 
Tenn.—Shell v. Holston Nat. Bldg., 


etc., Assoc., -(Ch.), 52 SW 909. 
Tex.—Lipsitz v. Prideaux, (Civ. A.) 
266 SW 199. ‘ 
[a] Duress by co-mortgagor.—A 


mortgage is not vitiated by force or 
duress, exercised by one of the mort- 
gagors uvon another, not participated 
in by the mortgagee. Robinson v. 
Randall, 147 Ky. 45, 148 SW 769. 

69. Lane v. Reserve Trust Co., 30 
Ohs Cir) Cti 1367. 

70. Wyster v. Hatheway, 50 Ill. 
521, 99.AmD 5387; Berry v. Berry, 57 
Kan. 691, 47 P 837, 57 AmSR 351. 

71. See cases infra note 72. 

72. U. S.—Beals v. Neddo, 2 Fed. 
41, 1 McCrary 206. 

Ala.—Moog v. Strang, 69 Ala. 98. 

Tll.—Marston v. Brittenham, 76 Ill. 
611. 

Ind.—Gardner v. Case, 111 Ind. 494, 
13 NE 36; Line v. Blizzard, 70 Ind. 
23. ; 

Iowa.—tna L. Ins. Co. v., Franks, 
53. Towa’. 618, .6 NW’ 95: Green .‘v. 
Scranage, 19 Iowa 461, 87 AmD 447. 

Nebr.—Bode v. Jussen, 93 Nebr. 
482, 140 NW 768. i 

N. Y.—Wallach v. Hoexter, 17: Abb 
NCas 267, 3 HowPrNS 196. 

N. C.—Butner v. Blevins, 125 N.C. 


Tenn.—Shell v. Holston Nat. Bldg., 
ete., Assoc., (Ch. A.) 52 SW 909. 

Sask.—Great West Permanent 
Loan Co. v. Badenoch, 4 Sask. L. 241, 
18 WestLR 1. 

73. Edgerton v. Jones, 10 Minn. 
427 (a mortgage of real estate exe- 
cuted and acknowledged by the wife 
in the presence of her husband, he 
having previously used threats and 
harsh language to induce her to exe- 
cute the same, is not binding on her, 
even in favor of a mortgagee who did 


not know of Such threats, or of the |’ 


presence of her husband). 

74. See cases infra notes 75, 76. 

75. Frederick Cent. Bank v. Cope- 
lands 180-Maie'305; sr" AmD! 597s 
Sharpe v. McPike, 62 Mo. 300; Mc- 
Candless v. Engle, 51 Pa. 309. 

76. Marston v. Brittenham, 76 Ill. 
611; Line v. Blizzard, 70 Ind. 23; Wal- 
lach v. Hoexter, 17 AbbNCas (N. Y.) 
267, 3 HowPrNS 196. 

77. Edwards v. Bowden, 107 N. C. 
58, 12 SH 58 (where, however, a 
threat by the husband to abandon his 
wife, coupled with a threat by the 
mortgagee to imprison the husband, 
was held to constitute duress). 

78. Gabbey v. Forgeus, 38 Kan. 62, 
15'P 866. 

79. Kan.—Winfield Nat. Bank v. 
Croco, 46 Kan. 620, 26 P 939. 

Mich.—Coveney v. Pattullo, 130 
Mich. 275, 89 NW 968. 

N. D.—Johnson v. Rosenquist, 43 
Ne D160, 1175. IN We 215: 

Oh.—James v. Roberts, 18 Oh. 548. 

Pa.—Fisher v. Walter, 3 Pa. Cy Pl. 
161 (recognizing rule). 

Wis.—Galusha v. Sherman, 105 
Wis. 268, 81 NW 495, 47 LRA 417. 

80. Post v. Springfield First Nat. 
Bank, 38 Ill. A. 259 [aff 138 Ill. 559, 
28 NE 978]; Fry v. Piersol, 166 Mo. 
429, 66 SW 171; Portland Cattle. Loan 


ey v. Featherly, .(Mont.) 241 P 
322. 
sl. U. S—Plant v. Gunn, 19 F. 


Soar grounds 94 U. S. 664, 24 L. ed. 
Fla.—Smith v. Jasper Commercial 
ere Cl Hla L638) (Si eSieth A eA IES 


agen nears v. Butler, 46 Me. 

N. J.—Bodine v. Morgan, 37 N. J. 
Eq. 426. r 

N. D—Englert .v. Dale, 25. N. D. 
587, 142 NW 169. 

Pa.—Wisher v. Walter, 3 Pa. 'C: 


Pl. 161 (recognizing rule). 


S. C.—Page v.) Cranford, 43 S.C; 
193, 20, SH 972. . 
[a] Restitution of stolen property. 


—If one who has stolen or embezzled 
money or goods gives a mortgage to 
secure restitution or repayment, it 
is not void, as having been obtained 


; by duress, because he was imprisoned 


on the criminal charge, or because 
threats of arrest were employed in 
influencing him to give the security. 
Bodine v. Morgan, 87 N. J. Ha. 426; 
Smillie: Vv. Titus, 32) Ny Je. Bdgo le 

son Williams v. Walker, 18 S. C. 


83. Ala.—Singleterry .v. Varnum, 
200 Ala. 142, 75 S 890. 

Ill.— Bane v. Detrick, 52 Tl. 19. 
pon aera oan v. Jaques, 106 Mass. 
Hence a v. Price, 26 Mich. 

Mont.—Portland Cattle Loan Co. 
v. Featherly, 241 P 322. 

[a] Constitutes abuse of legal 
process.—A mortgage procured to be 
executed under a threat of arrest or 
imprisonment, although on a lawful 
and well-grounded charge, is void 
because it is against public policy to 
permit such an abuse of legal proc- 
ess, and no person should have the 
aid_of a court of equity to profit by 
it. Bane v. Detrick, 52 Ill. 19; Taylor 
ye wedes, 108 Aree 291; Hackett v. 

ing,, Allen ass.) 58; Seiber v. 
Price, 26 Mich. 518. ; 
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municated to the mortgagor. A mortgage executed 
by an employee for part of an amount embezzled 
by him is not obtained by duress where there is 
no coercion or threat by the mortgagee.®? 

[§ 315] (2) Arrest of, or Threat To Arrest, Rela- 
tive of Mortgagor—(a) In General. Duress may 
copsist in procuring the execution of a mortgage as 
a condition of forbearing to arrest, or releasing 
from arrest, any close blood relative of the mort- 
gagor.66 This rule has been applied to the arrest 
or threatened arrest of the mortgagor’s husband,*’ 
parent,®® child,8® grandchild,°® and brother.%' It 
has also been held that threats to imprison the mort- 
gagor’s son-in-law will constitute duress,” if they 
proceed from the mortgagee.*? 

[§ 316] (b) Mortgagor’s Husband. Where the 
wife is forced against her will to execute a mortgage 
on her property, in order to obtain the release of 
her husband from an existing arrest, or by the 
threats of the mortgagee to cause the arrest and 
prosecution of the husband on a criminal charge, 


it is generally held that the security so extorted. 


from her is voidable for duress.°* In some juris- 
dictions, however, it has been held that a mere 
threat of unlawful imprisonment is insufficient to 
avoid the mortgage unless process has issued, or 
some steps have been taken toward the execution 
of the threat, or, at least, some circumstances exist 
which would produce a reasonable apprehension of 
imminent arrest or imprisonment.°® Some of the 
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decisions, moreover, limit the general rule to cases 
where the arrest was unlawful or the threatened 
prosecution was groundless or illegal.°° And in any 
case it is necessary that the threats should have 
proceeded from the mortgagee, or that he should 
have been in some way connected with the intended 
prosecution,®’ and it must be shown that they in- 
timidated the wife and overcame her free will in 
the matter.°° A mortgage executed by a wife to 
secure a debt owing by her husband for money 
embezzled by him is not executed under duress, 
although it was done to prevent his conviction and 
imprisonment, where the mortgagee made no threats 
and was not present when the mortgage was 
signed.®® 

[§ 317] (c) Mortgagor’s Child. Where a parent 
is induced to execute a mortgage, under the pres- 
sure of threats to prosecute and imprison his child 
for a crime which the latter is alleged to have com- 
mitted, his fears and affections being so worked 
upon as to deprive him of the free exercise of his 
will, and is made to believe there is no other way 
of escape, the mortgage may be set aside, or its 
foreclosure prevented, on the ground of duress in 
obtaining it.t And it has been decided that the 
question of the child’s guilt or innocence is imma- 
terial.2 But it must appear that the threats actu- 
ally intimidated the mortgagor and coerced his mind, 
and that they were the sole reason which induced | 
him to give the mortgage.* It is necessary that the 


64. Chatham State Bane vy. Hutch- 
inson, 62 Kan. 9, 61 P os 
m8. Hunt v. Hunt, 67 Or. 178, 132 

958, 134 P 1180. 
e 86. State Bldg., etc., Co. vy. Baker, 
25 On4 Cir. is iS a Soe 

87. See infra F 

88. Rice v. Victor, 97 Okl. 106, 222 
P 979; Oliphint v. Western Indemn. 
Co., 85 Okl. 131, 205 P 182. 

fa] Rule applied. — Where a 
guardian misappropriated his minor 
daughter’s funds and_ was arrested 
for embezzlement, and, without the 
daughter knowing that the charges 
had been. dismissed and just afte: 
her becoming of age, she, under fear 
that her father was about to be sent 
to the penitentiary, executed a mort- 
gage to the surety company to cover 
her father’s defalcation, such deed 
was procured by duress, and the 
surety company could not rely on 
the fact that the criminal proceed- 
ings were dismissed two days prior 
to the execution of the deed. Oli- 
phint v. Western Indemn. Co., 85 Okl. 
Pat 2057 P (182° 


s9. See infra § 317. 

g0. Bradley v. Irish, 42 Ill. A. 85. 

91. Henry v. State Bank, 131 lowa 
97, 107 NW 1034; State Bldg., etc., 


Co. v. Baker, 25 Oh. Cir. Ct. N.S. 351. 
92. Lipsitz v. Prideaux, (Tex. Civ. 
A.) 266 SW 199. 


93. Lipsitz v. Prideaux, supra. 
[a] Statements made to mort- 
gagor by daughter and son-in-law, 


and persuasions or entreaties brought 
to bear on her by them, would not 
be binding on the mortgagee. Lip- 
sitz v. Prideaux, (Tex. Civ. A.) 266 
Sw 199. : 

94. Ind.—Brooks v. Berryhill, 20 
Ind. 97. 

Iowa.—Singer Mfg. Co. v. Rawson, 
50. Iowa 634. 

Mich.—Bentley v. Robson, 117 
Mich. 691, 76 NW 146; Benedict y. 
Roome, 106 Mich. 378, 64 NW 193. 

Nebr.—Hoellworth v. McCarthy, 93 
Nebr. 246, 140 NW 141, 43 LRANS 
1005; Hargreaves v. Korcek, 44 Nebr. 
660, 62 NW 1086. See Nebraska Cent. 
Bldg., etce., Assoc. v. McCandless, 83 
Nebr. 536, 120 NW 134 (where the 
mortgagor believed that the proceed- 
ings threatened against her husband 


were criminal proceedings). 

N. J.—Lomerson v. Johnson, 44 N. 
Je Ce ones PANS 

Pa.—McGrory v. Reilley, 14 Phila. 
111, 8 WklyNC 104. 

Wis.—Mack v. Prang, 104 Wis. 1, 
eeu 770, 76 AmSR 848, 45 LRA 

95. Edwards v. Bowden, 107 N. C. 
58, 12 SE 58 [dist Ware v. Nesbit, 
94 N. C. 664 (where the husband had 
been actually arrested and bailed, 
and his sureties threatened to sur- 
render him and send him back to jail 
unless the debt was compromised) ]. 

96. Iowa.—Green v. Scranage, 19 
Iowa 461, 87 AmD 447. 

Ky.—Russell v. Durham, 29 SW 
635, 17-KyL 35. 

Nebr.—Mundy v. Whittemore, 15 
Nebr. 647, 19 NW 694. 

N, Y.—Kittel v. Schmieder, 89 App. 
DIV: 2618.4 SON IN Yow Ole bs 

Oh.—Herbst v. Manss, 8 Oh. Dec. 
(Reprint) 215, 6 CincLBul 336. 

{a] Well founded charge.—A mort- 
gage executed by a wife from fear 
excited by threats made to her by 
the mortgagee, of an illegal criminal 
prosecution against her husband, 
would not be valid; but if the crim- 
inal accusations were well founded, 
or, upon reasonable grounds, believed 
to be so by the mortgagee, and the 
mortgage was deliberately executed 
to secure a debt actually due without 
undue influence of the mortgagee, it 
would be valid, unless given under 
circumstances rendering it illegal as 
an agreement to compound a felony, 
or stifle a prosecution. Green v. 


Scranage, 19 Iowa 461, 87 AmD 447, ! 


$7. Bogue v. Franks, 199 Ill. 411, 
65 NE 346; Jussen v. Bode, 93 Nebr. 
490, 140 NW 771; Bode v. Jussen, 93 
Nebr. 482, 140 NW 768. 

98. Post v. Springfield First Nat. 
Bank, 138 Ill. 559, 28 NE 978; Maddox 
v. Rowe, 154 Ky. 417, 157 SW 714. 

99. Mundy v. Whittemore, 15 Nebr. 
647, 19 NW 694, 

1. Ga.—Penfield Bank v. Col- 
clough, 154 Ga. 222, 114 SE 33; Col- 
clough v. Penfield Bank, 150 Ga. 318, 
103 SE 490; Clough v. Penfield 
Bank, 150 Ga. 316, 103 SE 489: Small 
v. Williams, 87 Ga. 681, 13 SB 589. 

Kan.—Smith v. Hamlin Bank, 90 


Kan. 299, 133 P 428; Williamson, etc., 
Co. v. Ackerman, 77 Kan. 502, 94 P 
807, 20 LRANS 484. 

Mass.—Stevens v. Thissell, 240 
Mass. 541, 134 NE 398; Harris v. 
Carmody, 131 Mass. 51, 41 AmR 188. 

Mich.—Meech y. Lee, 82 Mich. 274, 
46 NW 383. 

Gane eae ee v. Edwards, 18 Mo. A. 

N. Y.~—Fisher v. Bishop, 108 N. Y. 
25, 15 NE 331, 2 AmSR 357; Schoener 
v. Lissauer, 107 N. Y. 111, 13 NE 741; 
National Bank of Republic v. Cox, 47 
App. Div. 53, 62 NYS 314; Strange v. 
Peterson, 56 Hun 418, 10 NYS 139; 
Cushing v. Hughes, 119 Mise. 39, 195 
NYS 200. 

Oh.—Western Ave. Bldg. Assoc. v. 
Walters, 7 Oh. Cir. Ct: 202, 3 Oh. Cir! 
Dec. 728. 

Okl.—Anderson vy. Kelley, 57 Okl. 
LOOMS Gua NO ts 

Or.—Baldwin Co. v. Savage, 81 Or. 
379, 159 P 80. 

R. I.—Foley v. Greene, 14 R. I. 618, 
51 AmR 419, A 

Tex.—Gray v. Freeman, (Civ. A.)' 
84 SW 1105; Perkins v. Adams, 17 
Tex: Civ. A. 331, 43 Sw 529. 

Wis.—McCormick Harvesting-Mach. 
see v. Hamilton, 73 Wis. 486, 41 NW 

Eng.—Williams v. Bayley, L. R. 1 
H. L. 200, 6 ERC 455; Bayley v. Wil-- 
liams, 4 Giffard 538, 66 Reprint 862 
[afi tas Riel. 20643 

2. Penfield Bank y. Colclough, 154 
Ga. 222, 114 SE 33; Colclough v. Pen- 
field: Bank, 150 Ga. 318, 103 SH 490; 
Colclough v. Penfield Bank, 150 Ga. 
316, 103 SE 489; Williamson, etc., 
Co, v. Ackerman, 77 Kan. 502, 505, 94 
P 807, 20 LRANS 484; Biendorff v. 
Kaufman, 41 Nebr. 824, 60 NW 101; 
Cushing v. Hughes, 119 Misc. 39, 195 
NYS 200. 

“Under the modern theory duress 
is to be tested, not by the nature of 
the acts or threats, but rather by the 
state of mind of the victim induced 
by such acts and threats.” William- 
son, etc., Co. v. Ackerman, supra. 

3. Stevens v. Thissell, 240 Mass. 
451, 134 NE 398; Dodd v. Averill, 7: 
App. Div. 290, 39 NYS 1097; Loud v. 
Hamilton, (Tenn. Ch, A.) 51 SW 140, 
45 LRA 400. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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threats of arrest or imprisonment should proceed 
from the mortgagee, although the manner in which 
they are communicated to the mortgagor is imma- 
terial. On the other hand it has been held that 
a mortgage procured by statements that the mort- 
gagor’s son would otherwise be criminally prose- 
cuted is voidable for duress, although the mort- 
gagee did not authorize or know of the statements.® 

[§ 318] 6. Undue Influence.*. Undue influence 
exerted upon a mortgagor by the mortgagee, al- 
though not constituting actual duress, may be suffi- 
eient to invalidate the instrument, where it amounts 
to that kind of persuasion—equivalent to a sort 
of moral coercion—which may be exercised by one 
having authority and control over another, or by a 
superior intelligence and masterful will playing 
upon a feeble mind and pliant disposition, the free 
agency and choice of the mortgagor, in either case, 
being dominated and controlled to his prejudice.® 
And where one who holds a fiduciary or confiden- 
tial relation to another uses the influence of his 
position to secure the execution of a mortgage, 
beneficial to himself, but detrimental to the interests 
of his dependent, equity will relieve against it. But 
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in any case it must be shown that the pressure 
or persuasion brought to bear upon the mortgagor 
controlled his will or forced him to do something 
which he would not otherwise have consented to,!° 
that it amounted to a dominating influence, more 
than mere solicitation or request, however impor- 
tunate,"4 that the resulting action was harmful or 
prejudicial to the best interests of the mortgagor,’ 
and that the constraining influence proceeded from 
the mortgagee himself, or that he was the moving 
cause behind it, or was in some way cognizant of 
it, and privy to it.1? It has been held, however, 
that, where a father procures his daughter to exe- 
cute a mortgage to a third person for the father’s 
benefit, the mortgagee, although without actual 
knowledge of any undue influence, is chargeable 
with the duty of investigating the mortgagor’s 
freedom of will in making such mortgage, and be- 
comes subject to equities existing between parent 
and child.+4 


[§ 319] B. Illegality5—1. In General. A mort- 


gage which is founded on an illegal consideration 


or in any way contravenes public policy or the 
policy of the law is void,® and the same rule ap- 


4 Stevens v. Thissell, 240 Mass. 


41, 184 NE 398. 
‘ 5. Stevens v. Thissell, 240 Mass. 
541, 134 NE 398. 

{a] Rule applied.—Where counsel 


for a morigagee acting within the 
scope of his general retainer to ob- 
tain payment of security for the pay- 
ment of forged notes delivered to the 
mortgagee by the mortgagor’s son 
jntended and proposed during a con- 
versation with the son’s counsel that 
he would cause the mortgagor to be 
informed of the mortgagee’s attitude 
and demands, it was immaterial on 
the question of duress that no rep- 
resentative of the corporation saw or 
communicated with the mortgagor, or 
with her husband about the forgeries, 
or the giving of the mortgage. Ste- 
vens v. Thissell, 240 Mass. 541, 

E 398. ; 
at National Bank of Republic v. 
Cox, 47 App. Div. 53, 62 NYS 314 
(where a mother impressed with the 
fear that her son, who had drawn 
money from a bank on forged checks, 
would be prosecuted criminally, and 
assured by the statements of her 
son’s friend that such steps would 
be taken, and that they would result 
in imprisonment, executed a mort- 
gage to the bank to secure the 
amount of the forgeries, believing 
that there was no other way to pre- 
vent the prosecution, the mortgage 
was executed under duress, although 
neither the bank nor its attorneys 


ever authorized the statements, or 
knew anything about them). 
7. Undue influence: 
Affecting: 
Contract generally see Contracts 
§§ 326-338. 
Deed generally see Deeds §§ 163- 


at (ale 
Presumptions and burden of proof 

see infra § 329. 5 
Weight and sufficiency of evidence 

see infra § 331. 

gs. Ala.—Noble v. Moses, 81 Ala. 
530) -1/S).217,) 60 AmR 175, 

Cal.—Van Valkenburgh y. Oldham, 
12 Cal. A.572,:108 P. 42. 

Tl.—Van Horn v. Keenan, 28 Ill. 
445. 

Iowa.—Sparger v. Hall, 62 Iowa 
498, 17 NW 743; Leighton v. Orr, 44 
Iowa 679; Tucke v. Buchholz, 43 Iowa 
415; Richardson v. Barrick, 16 Iowa 


407. 

Ky.—Abraham v. Strater, 12 Ky. 
Op. 624. 

Mich.—Holmes y. Martin, 123 Mich. 
155, 81 NW 1072; Meech v. Lee, 82 
Mich. 274, 46 NW 383; Bowe v. Bowe, 


42 Mich. 195, 3 NW 843. 
Mo.—Bell v. Campbell, 123 Mo. 1, 


: 


134 | 


25 SW 359, 45 AmSR 505; Sims v. 
Sims, 101 Mo. A. 407, 74 SW 449. 

Mont.—Emerson-Brantingham Impl. 
Co. v. Anderson, 58 Mont. 617, 194 P 
160. 

Nebr.—Holladay vy. Rich, 92 Nebr. 
91, 187 NW 988. 

N. J.—Walz v. Oser, 93 N. J. Eq. 
280;5116 “A U6; Thorp” v.” ‘Smith, °63 
Need. PGE ATO? bt. “Ava “Lait 66. NG, J. 
Eq. 400, 54 A 412]. 

N. C.—Mullins v. McCandless, 57 
NEC.) 425% 

Or.—Phipps_v. Willis, 53.Or. 190, 
96P* 866)/99. P 935, 138 “AnnCas 119, 

R. I.—Vaill v. McPhail, 35 R. I. 
412, 87 A 188, 

Tenn.—Connelly v. Fisher, 3 Tenn. 
Ch. 382. 

Va.—Kane v. Quillin, 104 Va. 309, 
51 SE 353. 

Wis.—Lefebvre v. Dutruit, 51 Wis. 
326, 8 NW 149, 37 AmSR 833. 


lung.—Santiey v. Wilde, [1899] 2 
Ch, 474; Corbett v. Brock, 20 Beay. 
524, 52 Reprint 706; London, ete., 
Loan, ete.;- Co.,’ Ltd. v: Bilton,’ 27 °“T. 
L. R. 184; Tabor v. Cunningham, 24 
Wkly. Rep. 153. 

Ont.—Patterson v. Canadian Bank 
of Commerce, 12 OntWN 135; Van- 
luven v. Scott, 3 OntWR 11. 

9. Mich.—Wartemberg y. Spiegel, 
31 Mich. 400. 

N. J.—Walz v. Oser, 93 N. J. Eq. 
280, 116 A 16. y 

N. C.—Mullins v. McCandless, 57 
N. C. 425. 

Or.—Phipps v. Willis, 53 Or. 190, 
pean PES CELIO Pr 980, sls AnnCas 
LS; 

Eng.—London, etc., Loan, etc., Co., 
tae ty PEO tt eR lee 
AL Fone SE v. Halsted, 16 Ont. 
32. 

[a] This rule applies to a mort- 
gage by: (1) A client to his attorney. 
Phipps v. Willis, 53 Or. 190, 96 P 
866, 99 P 935, 18 AnnCas 119; Locking 
v. Halsted, 16 Ont. 32. (2) An un- 
married daughter to secure her par- 
ents’ debts. London, etce., Loan, etce., 
Co; Ltdy viv Bilton? 27°61. G2"R.. 184. 
(3) An aged and illiterate mother to 
a third person for benefit of her son. 
Patterson v. Canadian Bank of Com- 
merce, 12 OntWN 135. 

10. Iowa.—Adams vy. Adams, 70 
Iowa 253, 30 NW 795. 

Mont.—Emerson-Brantingham Impl. 
Co. v. Anderson, 58 Mont. 617, 194 P 
160. 

R. I.—Vaill v. McPhail, 35 R. JI 
412, 87 A 188. 

Eng.—Santley v. Wilde, [1899] z 
Ch: 474; 

Ont.—Thorndyke v. Thorndyke, 1 
OntWR 11. 


[a] Rule applied.—Where one ex- 
ecuting a mortgage to secure notes 
indorsed for the benefit of her busi- 
ness agent, and to secure an addi- 
tional loan to him, understood the 
nature of the obligation that she was 
incurring, the fact that she was act- 
ing without independent advice did 
not render the transaction invalid. 
veut Va. McPhail, 35 Ry Ts 412° 87 eA 
Collateral advantage to mort- 
gagee.—A' mortgagee may in the 
mortgage stipulate for a collateral 
advantage to himself, provided the 
bargain is not unconscionable or op- 
pressive; and there is no presumption 
that, where a mortgagee has stipu- 
lated for such a collateral advantage, 
it has been obtained by undue influ- 
ence or pressure. Santley v. Wilde, 
yore 2 Ch. 474. And see supra § 


11. Emerson-Brantingham Impl. 
Co. v. Anderson, 58 Mont. 617, 194 
P 160; Lefebvre v. Dutruit, 51 Wis. 
326, 8 NW 149, 37 AmR 833. 

12. Dailey v. Kastell, 56 Wis. 444, 
453, 14 NW 635 (“It is not unlawful 
to influence a weak-minded person to 
do that which is just and for the . 
best good of such person. Such in- 
fluence is not undue,—in other words, 
is not fraudulent,—and does not nec- 
ee vitiate the act produced by 
i ” 


13. Walker vy. Nicrosi, 135 Ala. 
353, 33 S 161; Cobbett v. Brock, 20 
Beay. 524, 52 Reprint 706. 


14. Lane v. Reserve Trust Co., 30 
Ohy Cin Cty 3674 
15. Tlegality: 
Affecting: 
Contract generally see Contracts 
§§ 339-480. 


aA generally see Deeds §8§ 172- 


Contracts made on Sunday see Sun- 
day (37 Cyc 557). 

Partial illegality see infra § 324. 

Particular stipulations in  mort- 
gages see supra §§ 259-264, 

Presumptions and burden of proof 
see infra § 329. ‘ 

Questions for jury see infra § 332. 

Rights of bona fide assignee of mort- 
gage or note secured thereby see 
VAG aN8 Fe Tet hie/ (i T ee 

Usurious mortgages see Usury [39 
Cyc 995] 

Weight and sufficiency of evidence 
see infra § 331. 

What law governs see supra § 32. : 
16. Ala.—Micou vy. Ashurst, 55 

es 607; Scheible v. Bacho, 41 Ala. 


“Cal.—Patterson v. Donner, 48 Cal. 
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plies as to a mortgage in direct disobedience to the 
positive commands or prohibitions of a statute.’ 


Colo.—Bartle v. Bond, 65 Colo. 
$67, 176 P 832. , 

Tll.—Gilbert v. Holmes, 64 Ill. 
548. 


Iowa.—Peed v. McKee, 42 lowa 689, 

20 AmR 631; Reynolds v. Nichols, 12 
Ta) 399. 

EL ae vy. MeMillion, 178 Ky. 

707, 199 SW_ 1070, LRAI1918C 244; 

Owens v. Green, 103 Ky. 342, 45, SW 

S40 20) Wy Lie 445 Sara v. Norris, 9 

Dana, Bl7y ob) Am Dyess. 

Geet ctayte v. Haydel, 21 La. Ann. 
OD at Baker ve Collins; .9-Allen 
De: 
2D ia wildey v. Collier, 7 Md. 273, 
61 AmD 346. ! 

Mich.—Dierkes SE a 143 

ich. 181, 106 NW 735. 

Sa sodaMeaher vy. Harper Real Est., 
etc., Co., (A.) 221 SW 407. 

N. J.—Feldman v. Gamble, 26 N. 

. Ha. 494. | 
: NY marl vy.. Clute, 2) Abb. Dec: 
1, 1 Keyes 36; Luetchford v. Lord, 57 
Hun 572, 11 NYS 597 [rev on other 
grounds 182 N. Y. 465, 30 NE 859]; 
Cruger v. Jones, 18 Barb. 467. 

Oh.—Williams v. Englebrecht, ot 
Oh. St. 383; Curtis v. Hutchinson, uf 
Oh. Dec. (Reprint) 471, 10 WestLJd 
134. 

Okl.—Maud First Nat. Bank v. Mc- 
Kown, 73 Okl. 310, 176 P 245. 

Or.—Kelley v. Tillamook County, 
LOMMOT OO Tees ko: Pollo: 

Pa.— Pearce v. Wilson, 111 Pa. 14, 
2 A 99, 56 AmR 243. % 

Tenn.—Stiliman v. _Looney, 3 
Coldw. 20; Nelson v. Trigg, 3 Tenn. 


S273 3. . 
ene Sg Vavus , 32 Beav. 574, 
5 Reprint 226. 

[a] Champertous contract. — (1) 


Where an original bargain is con- 
trary to the policy of the law because 
champertous, a mortgage given to 
secure its performance will not _ be 
enforced in a court of equity. Gil- 


bert v. Holmes, 64 Ill. 548. (2) 
Validity of contracts founded on 
champertous agreements generally 
see Champerty and Maintenance §§ 
100-106. 

{b] Agreement to defraud wife of 


alimony.—it is a sufficient defense to 
a suit to foreclose a mortgage that 
the note which it Secures was: given 
without consideration, for the pur- 
pose of defrauding the maker’s wife 
of her claim for alimony, since equity 
will not enforce a fraudulent agree- 
ment. Scott v. Magloughlin, 1383 Ill. 
33, 24 NE 1030. 

{c] Inducing public officer to vio- 
late law.—Where an automobile 
driver was fined for violating L. § 
4773, which fine, under § 4804, was 
payable to the county treasurer, and 
in consideration of his release from 
custody a note and mortgage for the 
amount of the fine, costs, etc., were 
executed by third persons payable to 
the county, the note and mortgage 
were illegal and unenforceable, in 
view of § 1577 under which a fine 
can be satisfied only by a money pay- 
ment or by imprisonment for the 
prescribed time. Kelley v. Tillamook 
County, (107 Or, 607,215 © 176: 

[d] Mortgage to deceive bank ex- 
aminer.—Where a national bank en- 
gaged with its cashier to buy and sell 
cotton to increase its deposits, and 
after a loss the cashier and his wife 
executed mortgages, with the under- 
standing that they would not be paid 
and were to deceive the bank exam- 
iner, they were without lawful con- 
sideration, and unenforceable against 
makers. Maud First Nat. Bank v. 
McKown, 73 Okl. 310, 176 P 245. 

{e] Mortgage to a fraudulent for- 
eign banking company to secure its 
worthless paper and circulate it in 
the state is illegal. Curtis v. Hutch- 
inson, 1 Oh. Dec. (Reprint) 471, 10 


MORTGAGES 


WestLJ. 134, ‘ 

{f] Slawes.—A mortgage given by 
an heir on her individual property to 
secure her one-fifth part of an an- 
nuity created by her father for the 
purchase of a lot of slaves, of which 
she inherited the one fifth, is» ac- 
eessory to the principal obligation— 
the price of slaves—and cannot be 
enforced. Lefevre v. Haydel, 21 La. 
Ann. 663. i 

Lg] Subornation of witnesses. — 
A mortgage given to the mortgagee 
in consideration of his undertaking 
to procure witnesses to testify to 
given facts, in a pending or expected 
litigation, is illegal as tending to in- 
terfere with the course of justice, 
and contrary to morality, and can- 
not be enforced. Patterson v. Don- 
ner, 48 Cal. 369. 

{h] Mortgages held not illegal. 
(1) Vann v. Union Cent. L. Ins. Co., 
104 Okl. 61, 230 P 484. (2) To pro- 
cure a loan by making a conveyance 
for a nominal consideration to a 
straw man, and causing him to exe- 
cute a note secured by a trust deed 
on the property conveyed, and there- 
after to reconvey to the original 
grantors subject to the deed of trust, 
but without a provision for personal 
liability on their part for the pur- 
pose of making the property alone 
the security for the amount bor- 
rewed, is not improper. Mesker v. 
Harper Real Hst., etc., Co., (Mo. A.) 
221 SW 407. 

Parties not in pari delicto see infra 
note 28. 

Taking mortgage in name of non- 
resident for purpose of evading tax- 
ation see Taxation [37 Cye 770]. 

17. U. S.—Fortier v. New Orleans 
Nat) Bank 112 Uh Sa 4395. om sOuezots 
28 L. ed. 764. 

Ida.—Vermont L. & T. Co. v. Hoff- 
man, 5 Ida. 376, 49 P 314, 95 AmSR 
186, 37 LRA 509. 

Ill.—Warner.v. De Witt County 
Nat. Bank, 4 Ill. A. 305. 

lowa.—Waterlco First Nat. Bank 
Pah Elmore, 52 Iowa 541, 3 NW 
3 ERE ee v. Madden, 15 Kan. 

49. 

Ky.—Hyatt v. James, 2 Bush 4638, 
92 AmD 505. 

N. M.—Sandusky Third Nat. Exch. 
Bank v. Smith, 17 N. M. 166, 125 P 
632. 

New Y,—-Marmers” ly wedi Dy cCON sve 
Clowes, 3 N. Y. 470. 

Okl1.—Knebel v. Rennie, 87 Okl. 136, 
209 P 414, 

Or.—Denny v. McCown, 34 Or. 47, 
54 P 952, 

Tex.—Williams v. Chambers, Roy 
& Co,,, Jutd., (Civ. A.) 26 Sw 270. 

Eng.— Chapman vy. Michaelson, 
[1909] 1 Ch. 238, 

Alta.—Perrault v. Rumely Products 
Co., 12 DomLR 772, 25 WestLR 180, 
4 WestWkly 1291. 

Yukon.—Canadian Bank of Com- 
merce v. McDonald, 3 WestLR 90. 

[a] Mortgage of homestead.—A 
mortgage of the mortgagor’s home- 
stead, contrary to a statute provid- 
ing that such homestead shall not be 
encumbered for the payment of debts, 
is void. Williams v. Chambers, (Tex. 
Civ. A.) 26 SW 270. And see Home- 
steads § 258 et seq. , 

[b] Mortgage of public land be- 
fore entry.—Brewster v. Madden, 15 
Kan. 249. 

[c] Mortgage to national bank.— 
Although the National Banking Act 
provides that a bank organized under 
it may hold real estate ‘mortgaged to 
it in good faith by way of security 
for debts previously contracted,” and 
therefore, on the face of the statute, 
such a bank has no power or au- 
thority to take a mortgage on lands 
as security for a loan of money made 
at the same time with the mortgage 


It has been held, however, that a mortgagor may 
be permitted to redeem, although the mortgage was 


or as security for future advances, 
yet the statute does not declare that 
contracts made in excess of the per- 
mission which it grants shall be 
void. Hence a mortgage taken by a. 
national bank on real estate, to se- 
cure a contemporary loan or as se- 
curity for future advances, if void-. 
able at all, is so only at the suit of 
the government. Disobedience to the 
law may lay the bank open to pro- 
ceedings against it at the instance 
of the United States, but will not 
release the mortgagor’ from his lia- 


bility, nor avoid the mortgage as 
against subsequent purchasers or 
lienors. Fortier v. New Orleans Nat. 


Bank, 112 U.S. 439, 5 SCt 234, 28°E, 
ed. 764; Genesee Nat. Bank v. Whit- 
ney, 103 U. S. 99, 26 L. ed. 443; Union 
Nat. Bank v., Matthews, 98 U. S. 621, 
25 L. ed. 188; Warner v. Des Witt 
County Nat. Bank, “4 Ill. A. 305% 
Waterloo First Nat. Bank y. Elmore, 
52 Iowa 541, 3 NW 547. 

{d] Construction and operation of 
statute.—In Hill L. Annot. § 2736, 
providing that all mortgages or deeds 
of trust whereby land situated in 
more than one county is made se- 
culity for the payment of a debt 
shall be void, the word “void” is used 
in its ordinary sense, and does not 
mean ‘“‘voidable;’” since the statute 
was designed to promote the public 
welfare by securing to the state the 
revenues from the assessment and 
taxation of real estate mortgages. 


yey, v. McCown, 34 Or. 47, 54 P 
52) ; 
{e] Mortgages held not to violate 


prohibition of statute.—(1) Knebel vy. 
Rennie, 87 Okl. 136, 209 P 414. (2) A 
mortgage executed contemporaneous- 
ly with, but not contained in, in- 
dorsed on, cr annexed to, an order 
for machinery, although given to se- 
cure the payment therefor, is not 
within a statute prohibiting charges 
on lands contained in certain instru- 
ments. Perrault v. Rumely Products 
Co.,, (Alta.) 12 DomLR 772, 25 West 
LR 180, 4 WestWkly 1291. (3) Un- 
der a statute requiring all persons 
engaged in the business of loaning 
money at interest to pay a license 
tax and obtain a license before com- 
mencing such business, making it a 
misdemeanor to fail to obtain such 
license, and providing that suit may 
be instituted to recover the license 
tax, with stated damages, one who 
engages in such business without ob- 
taining the required license, loans 
money at interest, and takes notes 
secured by mortgage may recover on 
such instruments, the act of loaning 
money being neither malum in se nor 
malum prohibitum. Vermont L. & 
T. Co. v. Hoffman, 5 Ida. 376, 49 P 
314, 95 AmSR 186, 87 LRA 509. And 
see Licenses §§ 137-142. (4) A bond 
and mortgage to a corporation bear- 
ing a date, and conditioned for pay- 
ment “one year from date, with in- 
terest - payable yearly as the 
same should accrue, on the first day” 
of a month mentioned, ‘in each year,” 
is not a violation of a charter pro- 
vision that bonds and mortgages 
taken to secure loans shall be con- 
ditioned for payment in not less than 


one year, with annual _ interest, 
Farmers’ Li& "P Co.t v1 Clowes)ive 
Nw Ys 9470. (5) A provision of a 


mortgage that the mortgagor should 
pay taxes or assessments on a loan 
does not require the mortgagor toe 
pay_a registration tax provided for 
in Comp. St. (1921) §§ 9585-9596, and 
does not render the mortgage and 
the note secured thereby void for 
violation of § 9588, requiring a tax 
to be paid by the mortgagee. Rennie 
v. Missouri Valley Trust Co., (Ok1.) - 
241 P 746. 

Parties not in pari delicto see in- 
fra note 28. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number: 


% 
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given to secure notes founded on a consideration 
which was illegal or in violation of public policy.'s 
Xgreements to stifle competition or prevent bidding 
at judicial sales are generally illegal.19 But an 
agreement to secure a creditor by giving him a 
mortgage for the amount of his claim on condition 

that he will abstain from bidding at a judicial 
sale and allow the mortgagor to purchase the prop- 
erty is not necessarily illegal if there is no actual 
fraudulent purpose, although incidentally it may 
have the effect of reducing or preventing compe- 
tition at such sale.2° A mortgage upon the whole 
of the mortgagor’s real and personal estate is a 
valid equitable charge upon all the mortgagor’s 
property existing at its date, and is not against 
public policy.2+ A mortgage given to secure pay- 
ment of a loan of treasury notes of the Confeder- 
ate states has, in some jurisdictions, been held 
illegal as against public policy,?? but in others a 
mortgage based on such a transaction has been held 
valid.2* A mortgage given to secure the price of 
intoxicating liquors sold in violation of law is 
illegal.?4 

Knowledge and intent of mortgagee. A mort- 
gagee who has no knowledge of the illegality when 
he accepts the mortgage is not affected by such 
illegality.2° On the other hand mere. knowledge on 
the part of a lender of money on a mortgage that 
the mortgagor intends to use the money for an 
illegal purpose will not ordinarily invalidate the 
mortgage where there was no participation by the 
mortgagee in the illegal design.*® But if the loan 
is made for the express purpose of being used in 
an illegal transaction the mortgage is invalid.?7 

Parties not in pari delicto. Where the parties 
to a mortgage founded on an illegal consideration 
are not equally guilty, relief may be given to the 
innocent party.”* 

Where a contract has been fully executed, the fact 
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on mortgages of unencumbered land, 
23 Ind. 416. 
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that it was unenforceable will not prevent the en- 
forcement of a mortgage executed for the purpose 
of carrying out such contract.?? 
~{§ 320] 2. Agreement To Stop Criminal Prosecu- 
tion.?° Where the consideration for a note or other 
obligation for the payment of money was an agree- 
ment on the part of the payee to compound a felony, 
or to stifle, settle, or abandon a criminal prosecu- 
tion begun by him against the maker, the obliga- 
tion is void, as being illegal and contrary to public 
policy; and if a mortgage was given to secure the 
payment of the same, a court of equity will not 
permit its foreclosure.*t It is doubtful, however, 
how far equity will be disposed in such a case to 
give relief to the mortgagor, as by caneeling the 
mortgage or setting it aside as a cloud on his title; 
in some jurisdictions the doctrine prevails that the 
parties are in pari delicto, and that the courts 
should not aid either of them, but should leave 
them where they stand;*? but elsewhere it is held 
that, even if the parties must be held equally in 
fault, still the highest considerations of public 
policy require that the vicious bargain should not 
be allowed to stand, but that relief should be 
granted to the party upon whom coercion has been 
exercised.*? But the person injured by a crime 
may receive from accused private satisfaction for 
his private injury, as in the case of embezzlement 
or theft, and the fact that he thereafter forbears 
to prosecute will not invalidate a mortgage given 
upon such settlement in the absence of any agree- 
ment not to prosecute.2*+ A mortgage given to se- 
cure a valid existing debt is valid although exe- 
cuted because of the mortgagee’s promise not to 
prosecute the mortgagor for a criminal offense if 
paid at maturity.%® 

[§ 321] 3. Gambling Contracts.2* By force of 
the statutes in the several states against gaming,®? 
a mortgage given to secure a debt for money lost 


see supra § 319. 


18. Cowles v. Raguet, 14 Oh. 38. 
19. See Contracts § 392. Deming y. State, 
20. Hopkins v. Ensing, 122 N. Y. [b] 


144, 25 NE 306, 9 LRA 731. 
21. In re Kelcey, [1899] 2 Ch. 
530. 

22. Seuzeneau v. Saloy, 21 la. 
Ann. 305; Stillman v. Looney, 3 
. Coldw. (Tenn.) 20. 

23. Scheible v. Bacho, 41 Ala. 423. 

24, Ressegieu v. Van Wagenen, 77 
Iowa 351, 42 NW 318; McLaughlin v. 
Cosgrove, 99 Mass. 49; Baker v. Col- 
lins, 9 Allen (Mass.) 253; Brigham v. 
Potter, 14 Gray (Mass.) 522; Shaw 
v. Carpenter, 54 Vt. 155, 41 AmR 837. 

Validity of contracts founded on 
galo of intoxicating’ liquors generally 
Intoxicating Liquors §§ 351- 


25. Reeves v. Lampley, 125 Ala. 
449, 27 S 840; Harl-v. Clute, 2 Abb. 
Dec. (N. Y.) 1, 1 Keyes 36; Birdsall 
v. Wheeler, 62 App. Div. 625, 71 NYS 
67 [aff 173 N. Y. 590 mem, 65 NE 
1114 mem]; Wetzel v. Linnard, 15 
Pa. Super. 5038. 

26. Hines v. Union Sav. Bank, etc., 
Co., 120 Ga. 711, 48 SE 120; Johnson 
v. McMillion, 178 Ky. 707, 199 SW 
1070, LRA1918C 244; Fears v.°United 
Loan, ‘etc.,° Bank, ‘172 Ky. 255, 189 
Sw 226. 

27. -Johnson v. McMillion, 178 Ky. 
707, 199 SW 1070, LRAI918C 244; 
Fears v. United Loan, etc., Bank, 172 
Ky. 255, 189 SW 226. 

28. Deming v. State, 23 Ind. 416; 
Harrington v. Grant, 54 Vt. 236. 

[a] A mortgage siven to secure a 
loan of school funds upon land on 
which there is a prior encumbrance, 
known to the auditor who had charge 
of the fund, is valid as against the 
borrower, although a statute provides 
that such funds shall be loaned only 


To escape military service.— 
A mortgage given by the owner of 
a farm to his mother, who already 
held claims against him, conditioned 
for her future support, with the de- 
sign on his part to escape military 
service by this means, is not void, 
where the parties were not in pari 


Sage Harrington v. Grant, 54 Vt. 
6. 
29. Allison v. Sparks, 200 Ky. 708, 


255 SW. 517. 

30. Affecting contract 
see Contracts § 389. 

Compounding felony as criminal 
offense see Compounding Felony 12 
Camp. 3047 

31. Ark.—Johnson v. Graham Bros. 
Co., 98 Ark. 274, 1385 SW 853. 

Colo.—Bartle v. Bond, 65 Colo. 367, 
176 P 882. 

Ga.—Jones v. Dannenberg Co., 112 
Ga. 426, 37 SE 729, 52 LRA 271; Small 
v. Williams, 87 Ga. 681, 13 SE 589. 

Tll.— Bane v. Detrick, 52 Ill. 19. 

Ky.—Fears v. United Loan, etc., 
Bank, “L729 icy. 255," 89 ASW’ 226; 
Owens v. Green, 103 Ky. 342, 45 SW 
84, 20 KyL 44. 

Mass.—Atwood y. Fisk, 101 Mass. 
363, 100 AmD 124. 

Mich.—Meech v. Lee, 82 Mich. 274, 
46 NW 383. 

N. Y.—Maxfield v. Hoecker, 2 NYS 


Te 
Tee ae VeVi (a Oem Et nk 
S. C.—Pierson v. Green, 69 S. C. 
559, 48 SE 624, 
Tex.—Trinity Nat. Bank y. Gates, 
(Civ. A.) 261 SW 833. 
Arrest or threat to arrest as con- 
stituting duress see supra §§ 314-317, 
Knowledge and intent of mortgages 


generally 


32. Phelan v. Wilson, 114 La. 813, 
38 S 570; Atwood v. Fisk, 101 Mass, 
363, 100 AmD 124; Williams v. Engle- 
brecht;, 37 Oh, St.-383. 

[a] In an action by a mortgagee 
to recover possession, the fact that 
the mortgage was given to compound 
a felony cannot be set up as a de- 
fense by the mortgagor. Williams v. 
Englebrecht, 37 Oh. St. 383. 

33. Henderson v. Palmer, 71 Ill. 
579, 22 AmR 117; Bradley v. Irish, 
42 Ill. A. 85; Meech v. Lee, 82 Mich, 
274, 46 NW 383. 

34. Ill.—Schommer vy. Farwell, 56 
Be aay 548 

Ky.—Higgins v. Sowards, 159 Ky. 
783, 169 SW 554; Maddox v. Rowe, 
454 Ky. 417, 157 Sw 714. 

Mass.—Webb v. Lothrop, 224 Mass. 
108, 112 NE 934, 

Oh.—Hunt vs Hunt, 67 Or. 178, 13% 
Peo oeyt oa) eles OF 

Pa.—Moyer v. Dodson, 212 Pa. 344, 
61 A 9387. 

Tenn.—Loud v. Hamilton, (Ch. A.) 
51 SW 140, 45 LRA 400. 

Utah.—Terr. v. Golding, 3 Utah 39, 
5 P 546. 

Ont.—Henry v. Dickie, 27 Ont. 416; 
North Bay v. Martin, 1 OntWN 1108, 
16 OntWR 778, See Mann vy. Holton, 
38 OntWR 804. 

[a] The giving of a mortgage or 
deed of trust by a defaulting county 
treasurer to cover the amount of his 
defalcation is not contrary to public 


policy. Terr. v. Golding, 3 Utah 39, 
5 (PP 546. 
35. Lawrence v. Hicks, (S. C.) 128 


0. 

36. Validity of contracts in_ fur- 
therance of gambling generally see 
Gaming §§ 260-308. 

87. See statutory provisions. 
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at cards or in any, form of gambling or wagering 
is invalid. and incapable of enforcement.** But 
where the mortgage was given for a valid debt, the 
mortgagor cannot defend against a suit for its 
foreclosure, brought by an assignee of the mort- 
gage, on the ground that the consideration for the 
assignment was a gambling debt between the as- 
signee and assignor.®® 

Broker’s commissions. In the absence of a stat- 
ute to the contrary, a mortgage given to a broker 
in consideration of commissions earned by him in 
the purchase and sale of futures, or on option con- 
tracts, and for advances made by him in carrying 
on such transactions, is valid, if he has no interest 
therein.*° 

Knowledge of mortgagee. A mortgage given to 
secure money borrowed from the mortgagee to pay 
a gambling debt is valid if the mortgagee had no 
knowledge of, or connection with, the illegal trans- 
action.*+ ; : 

[§ 322] 4. Immoral Purposes.*? Contracts which 
are contrary to good morals being devoid of legal 
efficacy, a mortgage which is given to secure the 
performance of such a contract, or a debt founded 
thereon or growing out of it, is void and the courts 
will not lend their assistance for its enforcement.** 
But this rule is not applicable to executed con- 
tracts.44 A purchase-money mortgage given on the 
sale of a house to one who is known to the mort- 
gagee to be a prostitute, and who intends to occupy 
the property as a house of ill fame, is not illegal,*® 
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although the mortgagee knows of such intent,‘* 
unless it is shown that he transferred the property 
with the intent and purpose on his part that it 
should, when transferred, be applied to an illegal 
use.*? 

[§ 323] 5. Violation of Injunction.*® Where a 
party executes a mortgage on his property, in 
disobedience of an injunction whereby he is pro- 
hibited from transferring or encumbering his prop- 
erty until the further order of the court, it is not 
valid as against the party at whose instance or for 
whose benefit the injunction was granted, at least 
in the hands of anyone who had actual notice of 
the injunction at the time the mortgage was made.*? 

[§ 324] C. Partial Invalidity.°° Where a mort- 
gage is valid in part and invalid in part, or is 
given partly upon a good consideration and partly 
upon an illegal consideration, but the one is clearly 
separable from the other, it may be held valid as to 
the valid consideration and void as to the residue.®! 
Thus, where a mortgage is given to secure debts due 
individually to several creditors, the fact that one 
of such debts is feigned, illegal, or fraudulent will 
not affect the validity of the security as to the other 
creditors, if there was no combination between 
them.®? So a mortgage covering several species of 
property may be invalid as to one, but a good and 
enforceable security as to the others.®* Again some 
of the clauses, conditions, or stipulations of a mort- 
gage may be invalid,®* without affecting’ the validity 
of the whole instrument, if the parts are separable 


je at 


28. Dixon v. Cuyler, 27 Ga, 248; 
Higgins v. Chicago Title, etc., COS 
312 Ill. 11, 143 NE 482; Chicago Inter- 
national Bank v. Vankirk, 39 Ill. A. 
23; Luetchford v. Lord, 132 N. Y. 465, 
30 NE 859; Barnard v. Backhaus, 52 
Wis. 593, 6 NW de 9 NeW. 2s 

den of proof see infra , 

eon Reed a Bond, 96 Mich. 134, 55 
NW 619. 2 

Validity of assignment of mort- 
gage generally see infra §8§ 656-68 4. 

40. Peet v. Hatcher, 112 Ala. 514, 
91.S 711, 57 AmSR 45. 

41. Krake v. Alexander, 86 Va. 
206, 9 SE 991. 

42. Affecting eonage generally 

Contracts 401— : 
Sy ad: W- os , 32 Beav. 574, 
55 Reprint 226 (mortgage to secure 
money loaned in order to gain oppor- 
tunity for Be yee ate with 
mortgagor’s daughter). 

44, fawer vy. O’Neil, 20 Ont. A. 198 
[afi 22 Can. S-_C.,510]. ; 

[a] Tllustration.—In an _ action 
for foreclosure of a mortgage given 
to secure part of the purchase money 
of a house it is no defense to show 
that the house had been purchased, 
to the vendor’s knowledge, for use as 
a house of ill fame. Plaintiff being 
able to make out the right to relief 
by production of the mortgage with- 
out disclosing the illegal transaction, 
defendant cannot set up the illegality 
as a defense. Hager v. O’Neil, 20 
Ont. (A. 198 [afl 22° Can. S.-C. 510); 


45. Clark v. Hagar, 22 Can. S. C. 
510. 
46. Clark v. Hagar, supra. 


47. Clark v. Hagar, supra. 

48. Conveyance or disposition of 
property as violation of injunction 
generally see Injunctions § 863. 

49. Scaman v. Galligan, 8 S. D. 
277, 66 NW 458. See Bissell v. Bes- 
son, 47 N. J. Eq. 580, 22 A 1077 (a 
mortgage, executed by a debtor cor- 
poration to certain creditors in viola- 
tion of a temporary injunction 
granted in a suit by those creditors 
for the appointment of a receiver, is 
an absolute nullity, and acquires no 
validity from the subsequent dis- 
missal of the suit with the consent 


of such creditors). 

50. Affecting’: 
Contract generally 

§§ 470-472. 

Deed generally see Deeds § 177. 

51. U. S.—Corbett v. Woodward, 6 
F. Cas, No. 3,223, 5 Sawy. 403; In re 
Stowe, 23 F. Cas. No. 13,518. 

Ala.—Mills v. Hudmon, 175 Ala. 
448, 57 S 739. 

Cal.—Withers v. Bousfield, 42 Cal. 
A, 304, 183 PP. 855. 

Oia ease v. Hawes, 10 Conn. 

Fla.—State First Nat. Bank v. Ash- 
mead, 33 Fla. 416, 14 S 886. 
ets ee v. Osborn, 23 La. Ann. 

Mich:—Rood v. Winslow, 2 Dougl. 


see Contracts 


68. 

Miss.—Carradine vy. Wilson, 61 
MiSs) 35173), 

N. J.—Feldman y. Gamble, 26 N. J. 
Eq. 494. 


N. Y¥.—McDonald v. Neilson, 2 Cow. 
139, 14 AmD 431. 

N. C.—McNeill v. Riddle, 66 N. C. 
290. 

Okl.—Roth v. Union Nat. Bank, 58 
Okl. 604, 160 P 505. 

S. C.—Pierson v. Green, 69 S. C. 
559, 48 SE 624. 

Tenn.—Loud v. Hamilton, (Ch.) 51 
SW 140, 45 LRA 400. 

Tex.—Word y. Colley, (Civ. A.) 148 
SW. 2b. 

Wash.—Greene v. Atwood, 106 
Wash. 416, 180 P 399, 400 [cit Cyc). 

Wis.—Farwell v. Warren, 76 Wis. 
527, 45 NW 217. 

Wyo.—Lepper v. Conradt, 15 Wyo. 
394, 89) “P55. 

Eng.—Crenver, ete., Min. Co., Ltd. 
v. Willyams, 35 Beav. 3538, 55 Reprint 
932; Lake v. Brutton, 8 De G@. M. & 
G. 440, 57 EngCh 3438, 44 Reprint 460. 

[a] Excessive amount.—Where, in 
a conditional pardon, the person par- 
doned was required to secure the 
payment of one thousand dollars to 
the county, and the county commis- 
sioners obtained a mortgage for one 
thousand one hundred and fifty dol- 
lars, the mortgage was held good as 
to the one thousand dollars, and void 
as to the residue. Rood v. Winslow, 


2 Dougl. (Mich.) 68. 

Existing and future indebtedness 
see infra § 363. 

52. McNeill v. Riddle, 66 N. CG. 
290; Farwell v. Warren, 76 Wis. 527, 
45 NW 217. And see Fraudulent Con- 
veyances §§ 242-245. 

53. U. S.—Graham v. National 
Surety Co., 244 Fed. 914,157 CCA 264. 

Ala. — McClendon v. Equitable 
Mortg. Co., 122 Ala. 384, 25°S 30. 

Ill.—Long v. Cockern, 29 Ill. A. 304. 

La.—Lavillebeuyre v. Frederic, 20 
La. Ann. 374. 

Mass.—McMurray  v. 


Connor, 2 
Allen 205. 


N. Y.—Chemung Canal Bank vy. 
Payne, 164 N. Y. 252, 58 NE 101. 

N. D.—Roby v. Bismarck Nat. 
Bank, 4 N. D. 156, 59 NW 719, 50 
AmSR 633. 


Tex.—Morrison v. Bean, 15 Tex, 267. 

[a] A mortgage covering both 
real and personal property may be 
valid as a lien on the former, al- 
though, in consequence of some de- 
fect in its execution, or a failure to 
record it in the manner required for 
chattel mortgages, it may be void, 


jand even presumptively fraudulent, 


in the character of a mortgage of 
personalty. Chemung Canal Bank vy. 
Payne, 164 N. Y. 252, 58 NE 101. See 
to Pee effect Long v. Cockern, 29 Ill. 


A, 

[b] A mortgage on land and 
Slaves executed while slavery was 
recognized is not wholly vitiated by 
the abolition of slavery, but will re- 
main valid as a mortgage of land. 
Laxiiekenmrs v. Frederic, 20 La. Ann. 


[c] Where a mortgage covers a 
homestead and also other lands, the 
fact that it is not executed or ac- 
knowledged in the manner required 
for conveyances of the homestead 
will not affect its validity as a lien 
on the other property. Graham vy. 
National Surety Co., 244 Fed. 914, 157 
CCA 264; McMurray v. Connor, 2 
Allen (Mass.) 205; Roby v. Bismarck 
Nat. Bank, 4 N. D. 156, 59 NW 719, 
50 AmSR 633; Morrison y. Bean, 15 
Tex. 267. 

54. See supra §§ 259-264. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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and independent.®> But where the legal and illegal 
parts of the consideration are inseparable, the mort- 
gage is void in its entirety.®® 

[§ 325] D. Right To Contest Validity®’—1. Per- 
sons Who May Assert. The right to set up ille- 
gality or other invalidating cause, against a mort- 
gage, in opposition to its enforcement, belongs not 
only to the mortgagor or persons claiming under 
him,°* but also to third persons whose rights or in- 
terests are injuriously affected by the mortgage,°® 
‘such as junior mortgagees,°° or execution or at- 
tachment creditors,*t but not, ordinarily, to gen- 
eral creditors having no interest in or lien on the 
mortgaged property,®°? or to other persons whose 
rights are not injuriously affected.°* The validity 
of a mortgage fraudulently made by the ostensible 
owner may be questioned by the real owner of the 
property.** And purchasers of the equity of re- 
demption in mortgaged property may attack the 
mortgage® provided the cause of invalidity set up 
is not a defense personal to the mortgagor.®* The 
defense of duress is personal to the mortgagor and 
is not available to a purchaser of the mortgaged 
property®’ or to an unsecured creditor of the mort- 
gagor.°s Persons claiming through a: mortgagor 
have only such right to assail the validity of the 
mortgage as the mortgagor himself had.*® One who 
enters under another and in subordination to his 
title cannot question the latter’s right to execute 
a mortgage’? or to make an agreement conferring 
a right of reéntry.71_ Where a mortgage is executed 


55. Farmers’ lL: & T. Co. v. Chi+|dlemire, 3. Cal. 
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to a director of an association to discharge a mort- 
gage to the association, the mortgagor cannot claim 
that the mortgage was invalid because the director, 
who was a creditor of the association, obtained an 
undue advantage over other creditors and stock- 
holders who are not complaining.? 

The holder of the naked legal title to land mort- 
gaged by the owner of the equitable title cannot 
impeach the validity of the mortgage for want of 
consideration.”* 

[§ 326] 2. Estoppel.”4 Although a mortgage is 
fraudulent, illegal, or otherwise invalid, the mort- 
gagor may be estopped by his acts. or omissions 
to deny its effect or contest its foreclosure,’® as by 
accepting the proceeds of the mortgage and employ- 
ing them for his own purposes;’@ by continuing in 
possession of the property without offering to re- 
turn it or attempting to rescind ;7" by long-continued 
neglect to set up any defense to it, and permitting 
the property to be sold on foreclosure and pass to 
the hands of innocent purchasers;’* or by paying 
interest on the mortgage.7® But payment of an 
installment of principal and interest during the 
pendency of a suit to set aside the mortgage, in 
order to protect the mortgagor’s rights, will not 
preclude relief.8° Where real estate mortgages were 
executed to save the mortgagor’s son from imprison- 
ment for embezzlement, the taking by the mort- 
gagor of a chattel mortgage from the son as partial 
indemnity, on the suggestion of the mortgagee’s 
agent, will not estop them from interposing the de- 


207 On 235 74. Cross references: 


o, ete, R. Co., 68 Fed. 412; Willis 
anager 15 Tex. Civ. A. 655, 40 SW 
229. 

[a] Dlustrations.—(1) A mort- 
gage taken by a foreign corporation, 
which has not made a deposit of 
money with a state officer, as re- 
quired by a statute as a prerequisite 
to the right of such company to do 
business in the state, is not invalid, 
and this is true notwithstanding it 
contains provisions for the execution 
of trusts which are within the pro- 
hibition of the _ statute. Farmers 
Tee Geile Coss. Chicago, ete. oR: Co:, 
68 Fed. 412. (2) The fact that a deed 
of trust only required one notice of 
sale to-be published will not affect 
its validity, but only the validity of 
the power of sale sought to be con- 
ferred. Willis sign neh 15 Tex. Civ. 

40 SW ‘ 
A.’ Small _v. Williams, 87 Ga. 681, 
13 SE 589; Atwood v. Fisk, 101 
Mass. 363, 100 AmD 124; Pearce v. 
Wilson, 111 Pa. 14, 2 A 99, 56 AmR 


74a). Of deed generally see Deeds 


: Ps Carlsbad Water Co. v. New, 33 
Colo. 389, 81 P 34; Hightower vv. 


ly First Nat. Bank, 148 Ga. 148, 
ea eT 993: Brewster v. Madden, 15 
fan. 249. 
eee A TORE ROE A ay ace in 
ruptcy may in a suit to foreclose 
ean The validity of the mort- 
gage. Carlsbad Water Co. v. New, 
$3 Colo. 389, 81 P 34. 
59. Buckby v. Sturtevant, 28 Pa, 
Super. 552; and cases infra notes 


San, ’ pillaway v. Butler, 135 Mass. 
479; Leopold v. Silverman, 7 Mont. 
266, 16 P 580; Rosenbaum v. Foss, 4 
S. D. 184, 56 NW 114. 

61. Hyde Park Supply Co. v. Peck- 
Williamson Heating, etc., COnuleo Ry 
513, 520, 195 SW 1115 [cit Cyc]; Mc- 
Whorter v. Huling, 3 Dana (Ky.) 348; 
Baltimore High Grade Brick Co. v. 
Amos, 95 Md. 571, 52 A 582, 53 A 148; 
Webb v. Roff, 9 Oh. St. 430. 

62. Equitable Trust Co. v. Great 
Shoshone, etc., Water Power Co., 228 
Fed. 516. 

63. Stockton Sav., etc., Soc. v. Sad- 


Beatty v. Somerville, 102 Ill. A. 487; 
Exchange Trust Co. v. Ireton, 88 Okl. 
262, 213 P ‘309. 

[a] Dlustrations.—(1) Where the 
absolute title to property was in a 
widow, a trust deed by her will not 
be defeated because of her fraud 
practiced on her children who joined 
in the deed, they being deprived of 
no right. Stockton Sav., etc., Soc. v. 
Saddlemire, 3 Cal. A. 525, 86 P 723. 
(2) Where I brought suit for cancel- 
lation of mortgages covering prop- 
erty owned by I at the time the mort- 
gages were given, alleging that the 
mortgages were forgeries, and where, 
before the suit was filed, I conveyed 
ten acres of such property to one 
who assumed the payment of a part 
of the mortgage indebtedness, it was 
held that I was not entitled to assert 
the invalidity of the mortgages as to 
the ten acres or to have the same 
canceled. Hxchange Trust Co. v. Ire- 
ton, 88 Okl. 262, 213 P 309. 

64. Hillard v. Taylor, 114 La. 883, 
38 S 594. 


oor More v. Deyoe, 22 Hun (N. Y.) 
66. West v. Miller, 125 Ind. 70, 25 
NE 143. 


Rights of purchasers generally see 
infra XVII. 


67. West v. Miller, 125 Ind. 70, 25 
NE 143. 
68. Marion Distilling Co. v. Ellis, 


G3 eon ZAV ae 
69. Buffalo v. Balcom, 134 N. Y. 
532, 32 NE 7. 


pt Se Henderson vy. Grewell, 8 Cal. 
bs 
71. Henderson v. Grewell, supra. 
[a] Land worked on joint account. 


—Where.land was purchased on time 
by one of two brothers, and both 
went on to the land with the under- 
standing that they should work it on 
joint account, the other brother can- 
not question the former’s right to 
execute a mortgage for the price, nor 
the mortgagee’s right to reénter on 
condition broken. Henderson v. Gre- 
well, 8 Cal. 581. 

72. Beatty v. Somerville, 102 I11. 
A. 487 


‘73. “Bobier v. Horn, 95 Okl. 8, 222 
P 238. 


Generally see Estoppel 21 C. J. p 1052. 
Delay in bringing suit for cancella- 

tion of mortgage see infra § 328. 
Estoppel: 

Of mortgagor to claim invalidity as 
against assignee of mortgage see 
infra § 713. 

To assert invalidity of transfer of 
homestead see Homesteads §§ 
313-316. 

Ratification of invalid mortgage see 

infra § 327. 

75. U.S.—Rummel v. Butler Coun- 

ty, 93 Fed. 304. ; 

Cal.—Davies vy. Patton, 33 Cal. <A. 

Gare es P59 4. 
-—Jennette v. Meloche, 106 Ill. 
Sar 8 
nd.—Ellis v. Baker, 116 Ind. 408 
19 NE 193. renee ; 
Han a ae v. Shaw, 28 


iphlich—Sloan v. Holcomb, 29 Mich. 


Iowa 


N. J.—Nixon v. Haslett, 74 N. J. 
Hig 89) 70 ANOS? Tattv75” Noah Eq. 
302, 78 A 1134]. 

N. Y.—Sing Sing First Nat. Bank 
v. Knevals, 21 NYS 1058, 

Okl.—Ford v. Dancer, 106 Ok]. 148, 
233 P 465. 

Tex.—Boyd v. Johnson, (Civ. A.) 
233 SW 864. 

Vt.—Bishop v. Allen, 55 Vt. 423. 

Eng.—Powell v. Browne, 97 L. T.: 


Rep.’ N. S. 854. 
N. S.—Kinnear vy. Silver, Russ. Kq. 
Cas. 101. 


Delay in asserting invalidity see 
infra § 328. 

76. Wllis v. Baker, 116 Ind. 408, 19 
NE 193; State v. Shaw, 28 Iowa 67; 
Sloan_v. Holcomb, 29 Mich. 153; Sing 
Sing First Nat. Bank v. Knevals, 21 
NYS 1058. 

77. Davies v. Patton, 38 Cal. <A. 
713, 166 P 594. 

738. Rummel vy. Butler County, 93 
Fed. 304; Boyd v. Johnson, (Tex. Civ. 
A.) 2383 SW 864, 

79. Rothschild v. Title Guarantee, 
ete., Co., 204 N. Y. 458, 97 NE 879, 
41 LRANS 740. 

Payment of interest by adverse 
claimant see infra note 91. 

80. Aronoff v. Levine, 105 Misc. 
668, 173 NYS 880. 


444 [41 C.J.] 
fense of duress in an action to foreclose the real 
estate mortgages;*! nor will such estoppel arise by 
the payment of the chattel mortgage after the stat- 
ute of limitations has barred the prosecution of 
the son.82 Mere failure to return a deed of trust 
will not operate as an estoppel against the right, 
on foreclosure, to repudiate the same on the ground 
of fraud.8’ Where a grantor merely deducts the 
amount of a mortgage from the purchase price on 
a sale of lands, his right to dispute the validity of 
the mortgage remains unaffected by such transfer.** 

Fraud by mortgagor. Where the mortgagor was 
himself a panticipant in the fraud which is alleged 
to invalidate the mortgage, he is estopped to ques- 
tion its validity..° So where a mortgagor procures | 
a loan from the mortgagee by false representations, 
those who claim through the mortgagor with notice 
of the representations are estopped to deny their 
truth.®® 

Persons estopped.®’ A person instigating the exe- 
cution of a mortgage may be estopped to assert its 
invalidity.8S Thus the relatives of a mentally in- 
competent mortgagor, by instigating the execution 
of the mortgage, are estopped to insist on his in- 
competency as against an innocent mortgagee.®® 
The heirs of one who participated in an arrange- 
ment whereby he conveyed property to a son for 
the purpose of enabling the latter to obtain money 
by mortgaging the property to one who did nothing 


167 SW 903. 


81. Baldwin Co. v. Savage, 81 Or. 
3:79, .L59 -P 80 

82. Balawin Co. v. Savage, supra. 

83. Jockusch v. Lyon, 100 Tex. 


103, 112 NE 934. 
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Mass.—Webb y. Lothrop, 224 Mass. 
N. Y.—Myers v. 


by il. 


[§§ 326-828 — 


to induce the course taken are estopped, after the 
father’s death, to defeat the mortgagee’s lien by 
asserting that decedent was mentally incompetent to 
enter into the arrangement.®°° Payment of interest 
on a loan secured by mortgage by one who claims 
title to the property adversely to the mortgagor, 
pending an adjudication of their rights, does not 
estop such claimant from contesting the validity of 
the mortgage.*! 

[§ 327] 3. Ratification of Invalid Mortgage.°? A 
mortgagor may, either expressly, or by implication 
from his subsequent conduct, ratify and validate a 
mortgage which was originally invalid,®’ as for 
fraud or duress.°* But where a mortgage is pro- 
cured by duress, an attempted ratification, while the 
coercive influence still exists, is ineffective.®° 

A mortgage executed by an insane person, to be 
effective against him and those claiming under him, 
must be ratified by the mortgagor during a lucid 
interval, or by his heirs or devisees.°® 

A new consideration is not necessary to render 
effective the ratification of a mortgage previously 
executed." 

[§ 328] E. Cancellation for Invalidity.°* As in 
the case of written instruments generally®® a court 
of equity may decree the cancellation of a mortgage 
when it appears that it was obtained by fraud or 
duress, or is otherwise invalid, unless the mortgagor 


ratification.—Where the holder of a 
mortgage securing a note procured 
by duress wrote a letter offering to 


Grey, 122 NYS ]|take the principal in satisfaction of 


594, 102 SW 396. 

84. Bennett v. Bates, 94 N. Y. 354. 

85. Lewis v. Meier, 14 Fed. 311, 4 
McCrary 286; Killinger Vv. Reiden- 
hauer, 6 Serg. & R. (Pa.) 531. 

[a] Where a husband fraudulentiy 
givés a mortgage to defeat his wife’s 
dower right, the fraud cannot be set 
up by him or his personal representa- 
tive after his death, although as to 
the dower right the mortgage is void. 


Killinger v. Reidenhauer, 6 Serge. & 
Tete (QE Os 
86. Gresham L. Assur. Soc. v. 


Crowther, [1914] 2 Ch. 219 [aff [1915] 
zk ing Ries 

87. Estoppel of purchaser of mort- 
gaged premises see infra XVII. 

88. Jeneson v. Jeneson, 66 Ill. 259; 
Masonic Sav. Bank v. Ronald, 10 Ky. 
Op. 720.: 

{a] Tllustration.—Where a _ part- 
nership is a creditor of another firm, 
and a member of such creditor firm 
is also executor of an estate which is 
also a creditor of such other firm, 
and such member induces such debtor 
firm to execute a mortgage to secure 
the debt due his firm, he cannot 
afterward, as executor, be allowed to 
attack the validity of such mortgage. 
Masonic Sav, Bank v. Ronald, 10 Ky. 


Op. 720. 
sg. Jeneson v. Jeneson, 66 Ill. 259. 
90. Jeneson v. Jeneson, supra. 
91. Whitlock v. Cohn, 72 Ark, 83, 
80 SW 141. 
92. Cross references: 
Estoppel to assert invalidity see 


supra § 326. 

Ratificaticn of unauthorized or de- 
fective: 

Delivery see supra § 296. 

Execution see supra § 278. 
Ratification of voidable’ deed gen- 

erally see Deeds § 178. 

93. U. S.—National City Bank v. 
Wagner, 216 Fed. 478, 1832 CCA 533 
[certiorari den 235 U. 8. 698 mem, 35 
SCt 199 mem, 59 L. ed. 431 mem]. 

Tll.— Macaulay Vie DO ay moe | wile 
126, 147 NE 793. 
og nd Reinskopt v. Rogge, 37 Ind. 

i 

Ky.—Kincaid v. Bull, 159 Ky, 527, 


1079 [aff 146 App. Div. 923 mem, 131 
NYS 1130 mem]. 

Okl.—Piekenbrock v. Smith, 43 Okl. 
585, 143-P 675. 

R. I.—Dispeau v. Pawtucket First 
Nat. Bank, 24 R. I. 508, 53 A 868. 


Tenn.—Loud vy. Hamilton, (Ch. A.) 
51 SW 140, 45 LRA 400. 

Tex.—Harris v. Kiel, (Civ. A.) 70 
SW 226. 

Vt. Kor vite 5 OF 
62 A 1073, 

94 U. lin ational City Bank.v. 


Wagner, 216 Fed. 478, 132 CCA 533 
[certiorari den 235 U. S. 698 mem, 385 
SCt 199 mem, 59 L. ed. 431 mem]. 

Li earrisiive lack 289i ill 22. 
124 NE 377. 

Ky.—Kincaid v. Bull, 159 Ky. 527, 
167 SW 908. 

Mass.—Webb v. Lothrop, 224 Mass. 
ioe 112 NE 934. 

Y.—Myers v.. Grey, 122 NYS 
Ope [aff 146 App, Div. 923 mem, 131 
NYS 1130 mem]. 

Okl.—Piekenbrock v. Smith, 43 Okl. 
585, 148 P 675. 

i, I.—Dispeau v. Pawtucket First 
Nat. Bank, 24 R. I. 508, 53 A 868. 

Tenn.—Loud v. Hamilton, (Ch, A.) 
51 SW 140, 45 LRA 400. 

[a] Tlustrations.—(1) A convey- 
ance, intended as a mortgage to se- 
cure a preéxisting indebtedness of 
another, and claimed to have been 
procured through fraud and duress, 
is ratified by the subsequent execu- 
tion of a second mortgage to another, 
expressly made subject to the first. 
National City Bank v. Wagner, 216 
Fed. 473, 132 CCA 533 [certiorari den 
235 U. S. 698 mem, 35 SCt 199 mem, 
59 L. ed. 431.mem]. (2) The pay- 
ment of interest by plaintiff on a note 
and mortgage, the execution of which 
to an innocent party’ was fraudu- 
lently procured by defendant, and the 
institution of suit to compel defend- 
ant to pay the amount thereof, was 
a sufficient ratification. of the note 
and mortgage, so that their invalidity 
did not prevent a recovery against 
defendant. Kincaid v. Bull, 159 Ky. 
527, 167 SW 908. 

[b] Acts held not to constitute 


the debt, the maker’s reply that he 
would consider a proposition worth 
while was not a ratification of the 


note and the mortgage. Piekenbrock 
V..omiithy - 435 OK 585, 143" Ps 67or 
95. Harris v. Flack, 289 Ill. 222, 


124 NE 377. 

96. Valpey v. Rea, 130 Mass. 384. 

Ratification of contracts of insane 
persons generally see Insane Persons 
§§ 531-534. 

97. National City Bank v. Wagner, 
216 Fed. 473, 132 CCA 553 [certiorari 
den, 235 U. S. 698 mem, 35 SCt 199 
mem, 59 L. ed. 431 mem]. 

98. Evidence as to invalidity see 
infra §§ 329-331. 
yas deed generally see Deeds §§ 181- 

99. See Cancellation of 
ments 9 Con Jp. ALA: 

1. Ala.—Jenkins v. Jonas Schwab 
Co., 188 Ala. 664, 35 S 649; Foster v. 
Johnson, 70 Ala. 249. 

Cal.—Van Valkenburgh v. Oldham, 
b2..Catlk. An 572,108. P 4m 

Colo.—Carlson v. Akeyson, 65 Colo. 
ORME oak) Si : 

D,. C.—tLyon vy. Smith, 2 App. 37. 

Fla.—Smith v. Commercial Bank, 
77 Fla. 163, 81.S 154, 4 ALR 862. 

Ga.—Penfield Bank v. Colclough, 
154 Ga. 222, 114 SE 33; Colclough® v. 
Penfield Bank, 150 Ga. 318, 103 SB 
490; Colclough v. Penfield Bank, 150 
Ga, 316, 103 ‘SE 489. 

Til. —kKingsley v. Kingsley, 130 Ht. 
A. 58; Eyster y. Hatheway,'50 Ill. 521, 
99 AmD 537. 

Ind.—Kramer v. Williamson, 135 
Ind, 655,436 NEY 388 

Iowa.—-Green v. Scranage, 19 Towa 
461, 87 AmD 447. 

Kan. —Williamson, etc., Co. v. Age 
erman,..77 Kan. 502, 84 P 807, ‘20 
LRANS 484; Berry v. Berry, 57 Kan. 
691,47 2 837, 57 AmSR 351; Roach v. 
Karr, 18 Kan. 529, 26 AmR 788, 

Ky.—Lightfoot v. Wallis, 12 Bush 
498; Coleman v. Frazer, 3 Bush 300. 

La.—Barrow v. Grant, 113 Ga. 2935 
86 S 970. 

Md. Federiok Cent. Bank vy. Cope- 
land, 18 Md. 305, 81 AmD 597. 

Mass.—Nourse v. Jennings, 180 


, Instru- 


For later cases, devslopments and changes in the law see cumulative Annotations, same title, page and note number, 
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is guilty of laches in bringing suit.2 Cancellation 
of a mortgage given to secure a loan will not be 
decreed solely on the ground that an agreement 
made at the same time to pay an excessive rate 
of interest was unconscionable.* Nor will a mort- 
gage regularly executed and delivered be set aside 
for the violation of a contract which causes no 
injury to the person seeking relief. The question 
of the sufficiency of a mortgagee’ S$ misrepresenta- 
tions as ground for rescinding the mortgage as to 
the mortgagor may be tried in a suit by the mort- 
gagee’s assignee to foreclose, on an application for 
the purple money arising from a sale of the prop- 
erty.® 

Conditions precedent. Cancellation of a mort- 
gage will not be granted without requiring appli- 
cant to do all that justice and fair dealing demand 
of him.’ If any sum of money has been received 
from the mortgagee and enjoyed and not returned, 
its repayment will be made a condition precedent 
to the decree for the cancellation of the mortgage.® 

Parties.° When the trustee in a deed of trust 
is made defendant in an action to cancel the deed, 
the beneficiaries are not necessary parties.!° 

Pleading.*t | The facts constituting the fraud, 


Mass. 592, 62 NE 974; Harris v. Car- 


mody, 131 Mass. 51, 41 AmR 188; ] Lucas, 
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Ont.—Superior Loan, 
15 Ont. A. 748; 
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false representations, or other ground on which the 
validity of the mortgage is attacked must be pleaded 
specifically and in detail, general allegations in this 
respect not being sufficient.12 Where false represen- 
tations are relied upon, the bill should allege that 
the representations were false and made with the 
knowledge of their want of truth, or made by the 
party as of his own knowledge when he had none.*? 
But it is not necessary to incorporate the mortgage 
in the bill or complaint. 

Relief awarded.*> If the court, in a suit to cancel 
the mortgage, decides that the mortgage is valid, 
it 1s proper to decree a foreclosure and sale of the 
premises, and payment of the amount found due.t¢ 

Costs..° Where a mortgage was cut down on 
appeal by the mortgagor on a bill to set it aside, 
complainant was granted costs of both courts, and 
was permitted to apply them, when taxed, as pay- 
ment on the mortgage.1® 

[§ 329] F. Hvidence as to Validity!°—1l. Pre- 
sumptions and Burden of Proof.?° A mortgage duly 
executed will be presumed to be valid until the 
contrary is shown,?! and the burden is on the party 
asserting its invalidity for fraud, illegality, or other 
cause,?? such as the mental incapacity of the mort- 


ete., Co.” v. foreclosure of mortgage see infra 
Locking v. XO DL 


Watkins v. Baird, 6 Mass. 506, 4 AmD 


170. 

Mich.—Flanigan  v. Byers, 220 
Mich. 66, 195 NW 820; Meech v. Lee, 
82 Mich. 274, 46 NW. 383. 

PO aps gti a a v. Jones, 10 Minn. 
Miss.—Dickerson vy. 
WESSia (is 0k 5, Uo, 

Mo.—Bushnell v. Loomis, 234 Mo. 
371,.137 SW 257, 36 LRANS. 1029; 
Lappin v. Crawford, 221 Mo. 380, 120 
SW 605; Lappin v. Crawford, 186 Mo. 
462, 85 SW 535; Cook v. Smith, 184 
Mo. A. 561, 170 SW 672. 

Mont.—Portland Cattle Loan Co, v. 
Featherly, 241 P 322. 

Nebr.—Hoellworth v. McCarthy, 93 
ee 246, 140 NW 141, 48 LRANS 

N. J.—Guatelli v. Brown, 84 N. J. 
Eq. 33, 92 A 904; Lomerson v. John- 
ston, 44 N. J. Eq. 98, 13 A 8; Brown 
Vv. Mutual Ben,Viu., Ins. Co.,.382 Nic J. 
Kq. 809. 

Y. Y.—Fisher v. Bishop, 108 N. Y. 
PAS 15 NE 331, 2 AmSR 357; Aronoff 
v. Levine, 190 "App. Div. 172, 179 NYS 
247 [aff 332 N. Y. 529 mem, 134 NE 
558 mem]. 

N. C.—Hill v. Gettys, 135 N. C. 373, 
47 SE 449; Riggan v. Sledge, 116 N. C. 
87, 20 SE 1016. 

N. D.—Johnson v. Rosenquist, 43 
INGO. Lgl NW, 24D. 

Oh. —James v. Roberts, 18 Oh. 548. 

Okl.—Rice v. Victor, 97 Okl. 106, 
222 P 979; Garretson v. Witherspoon, 
15 Okl. 473, 83 P 415. 

Or.—Klussman v. Day, 107 Or. 109, 
213 P 787, 214 P 348; Hunt v. Hunt, 
62 Or, el T8..1327P! 958. 124 1.1180; 

i tea Tapa cera asad Vv... Hnegle, 51 Pa, 
309. 

R. I.—Foley v. Greene, 14 R. I. 618, 
51 AmR 419. 

S. C-—Williams v. Walker, 18 S. C. 
OO 

Ss. D.—Thompson vy. Hart, 40 S. D. 
288, 167 NW 161; Rosenbaum v. Foss, 
4S. D. 184, 56.NW 114. 

Tenn.—Loud v. Hamilton, (Ch. A.) 
51 SW 140, 45 LRA 400. 

Tex.—Miller y. Skanes, (Civ. A.) 
253 SW. 314. 

Va.—Kane v, Quillin, 104 Va. 309, 
51 SE 353. 

Wis.—Mack v. Prang, 104 Wis. 1, 
79. NW 770, 76 AmSR 848, 45 LRA 
407. 

Eng.—Prees v. Coke, L. R. 6 Ch. 
645. ? 

Alta.—Schwartz v. Guerin, 18 Alta. 
L. 49, 65 DomLR 415, [1922] 2 West 
Wkly 143, 


Thomas, 617 


Halsted, 16 Ont. 32. 

Sask. — Great West Permanent 
Loan Co. v. Badenoch, 4 Sask. L. 241, 
18 WestLR 1. 

[a]. Thus a mortgage may be can- 
celed in equity where it is given with- 
out consideration and induced by 
fraud or mistake. Whiles v. Graves, 
(Mo.) 252 SW 9438. 

Waiver of right by payment of in- 
terest pending suit see supra § 326. 

2. Peters v. Hignutt, 138 Md. 24, 
113 A 586; Aronoff v. Levine, 105 
Misc. 668, 173 NYS 830. 

[a] Rule applied.—A mortgagor, 
an attorney, who did not file his bill 
to vacate the mortgage as procured 
by fraud for over twenty-six years 
after it was executed and placed on 
record was guilty of laches entailing 
dismissal of his bill. Peters v. Hig- 
nutt, 138 Md. 24, 113 A 586. - 

[b] Delay held not to constitute 
laches.— No waiver of a right to have 
a bond and mortgage set aside as 
having been made under duress can 
be predicated on the bare fact that 
action was not commenced until two 
months after the transaction was 
closed. Aronoff v. Levine, 105 Misc. 
668, 173 NYS 830. 

8. Midland Mortg. Co. v. Rice, 197 
Iowa 711, 198 NW 24. 

4. House v. Wilson, 7 Ky. Op. 507. 

5. Nixon v. Haslett, 74_N. J. Ea. 
789, 70) A 987 Laff. 75 Ny al Eq. 302, 
GS cA, M34 J. 

6. Generally see Cancellation of 
Instruments §§ 89-114 

In case of deed generally see Deeds 

188, 


7. See cases infra note 8. 
8 Martin v. Martin, 164 Ill. 640, 
45 NE 1007, 56 AmSR 219; Carlton v. 
Hulett, 49 Minn. 308, 51 NW 1058; 
Miller v. Ford, 1 N. J. Eq. 358; Aron- 
off v. Levine, 190 App. Div. 172, 179 
NYS 247 [aff 232 N. Y. 529 mem, 134 
NE.558 mem]. See also Cancellation 

of Instruments § 109. 

9. In actions for: 

Cancellation of instruments generally 
see Cancellation of Instruments 
§§ 126-141. 

Her sgiceure of mottgage see 


AL 


10. 


infra 


Winslow v. Minnesota, etc., R. 
Co:, 4 Minn, 313, 77) AmD) 519. 
11. Pleading: 
Fraud generally see Fraud §§ 144—- 
160. 
Invalidity of 
LOI, 
. Cancellation generally see Cancel- 
lation of Instruments §§ 143-187. 


instrument in action 


12. Pyles v. Riverside Furniture 
Co., 30 W. Va. 123, 2 SE 909. 

13. tevens v. Moore, 73 Me. 559, 

14. Johnson v. Moore, 112 Ind. 91, 
13 NE 106; Marley v. National Bldg., 


etc., Assoc., 28 Ind. A. 369, 62 NE 
1023. 
15. Generally see Cancellation of 


Instruments §§ 202-235. 

16. Newaygo County Mfg. Co. v. 
Stevens, 79 Mich. 398, 44 NW 8525 
Padley v. Neill, 134 Mo. 364, 35 SW 
997; Darvin v. Hatfield, 6 N. Y. 
Super. 468. 


17. See generally Costs 15 C. J, 
Did, 
18. Bowe v. Bowe, 42 Mich. 195, 


3 NW 843. 

19. Evidence: 

Generally see Evidence 22 C. J. p 1. 
In actions for: 

Cancellation of instruments gen- 
erally see Cancellation of Instru- 
ments §§ 188-196. 

Foreclosure of mortgage see infra 

XXIII. 


20. See also Deeds §§ 501-517. 
21. See cases infra note 22 et seq. 
a2. Ala.—Everett v. Pickens, 203 


Ala. 322, 83 S 38; Blair v. Jones, 201 
Ala. 293, 78 S 69; Birmingham Lot 
Co. Vz Taylor, 182. Ala.n239, 62S 521. 

Ark.—Cooper v. Chambless, 226 SW 
175. 

Cal.—Seeurity Commercial, etce., 
Bank vy. Seitz, 48 Cal. A. 358, 185 P 
188. 

Colo.—Wilson v. Morris, 4 Colo. A. 
242, 36 P 248. 

Conn.—Bridgeport First Nat. Bank 
v. National Grain Corp., 131 A ‘*404; 
McLoughlin v. Shaw, 95 Conn. 102, 
Tih AL623 

Ga.—Weaver v. Cosby, 109 Ga. 31u, 
34 SE 680; Wagnon v. Pease, 104 Ga. 
417) 30 SE 895. 

Ill.—Higgins v. Chicago Title, etc., 
Co., 812 Il). 11, 143 NE 482; Mortimer 
v. McMullen, 102 Ill, A. 593 [aff 202 
Tl. 4138, 67 NE 20]. 

Jowa.—Charlson y. Farmers’ State 
Bank, 206 NW 812;-Roberts v. Rob- 
erts, 176 Iowa 610, 156 NW 399; Cort 
V. Benson, 159 Towa 2U8, 140 NW 
419; Ressegieu v. Van Wagenen, 77 
Iowa 351, 42 NW 318; Commercial 
Exch. Bank v. Mcleod, 67 Iowa 718, 
25 NW 894; Kreck v. Pitzelberger, 64 
Iowa 108, 19 NW 874. 

Ky.—Hall v. Kentucky Mut. L. Ins. 
Co., 48 SW+194, 19 Ky, 1240. 


La.—Dabezies v, Barthe, 104 La. 
781, 29.5 346. 
Md.—Suter v. Ives, 47 Md. 520; 


Duval v, Coale, 1 Md. Ch, 168. 
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gagor,® to prove such invalidity, unless the relation- 
ship of the parties?* or other circumstances sur- 
rounding the execution of the instrument®® are such 
Where the insanity of the 
mortgagor is once established, the burden of prov- 
ing that the mortgage was executed during a lucid 
interval is on the party claiming under the mort- 
A deed of trust by a remainderman being 
by its terms enforceable only on the death of the 
life tenant, no presumption of the invalidity of the 
claims secured thereby arises from the failure to 
assert them before the death of the life tenant.?? 
A relation of trust and 
confidence existing between the parties at the time 
the mortgage was executed raises a presumption 
against its validity, and casts upon the mortgagee 
the burden of proving that the conveyance was fair 
and equitable, and was not procured by fraud, du- 


as to shift the burden. 


gage.6 


Confidential relations. 


Mich. Peepers v. Clark, 52 Mich. 22, 
17 NW 225; Perrett v. Yarsdorfer, 37 
Mich. 596. 

Minn.--Youn v. Lamont, 
216, 57 NW 478. 

Miss.—Christian v. Green, 45 S 425. 

Mo.—Fry v. Piersol, 166 Mo. 429, 
66 SW 171. 

N. J.—Kantor v. Franceschello, 82 

ING de Waly i82.7591 ASK7325) Randall” v. 
Reynolds, 61 N. J. Eq. 334, 48 A 768; 
Black v. Purnell, 50 N. J. Eq. 365, 24 
A 548; Feldman v. Gamble, 26 N. J. 
Eq. 494. 
N. Y.—Chrimes v. Squier, 4 App. 
Div. 611, 38 NYS 996; Arnoux § v. 
Phyfe, 87 Hun 401, 34 NYS 312; Beat- 
tie v. Meeker, 149 NYS 453 [aff 164 
App. Div. 964 mem, 149 NYS 1070 
mem]. 

Or.—De Yulio v. Brownell, 107 Or. 
651, 215 P 576; Phipps v. Willis, 53 
Or a1 907961 S66, (998 be 3935, 208 Ann 


Cas L289, 

Pa.—Powell v. Blair, 133 Pa. 550, 
49. A 559. 

Porto Rico.—Diez v.: 

Porto. Rico 93. 

Ss. C—Montgomery v. Scott, 9 S. C. 
20, 30 AmR 1. 

Tex.—Lipsitz v. Prideaux, (Civ. A.) 
266 SW 199; Jinks v. Moppin, (Civ. 
A.) 80 SW 390; Rand v. Davis, (Civ. 
A.) 27 SW 939 

Utah.—Stevens v. Higginbotham, 6 
Utah 215,.21- Pa9467 

Va. —aArtrip v. Rasnake, 96 Va. 277, 
31 SE 4. 

Ont.—Buclid Ave. Trusts Co. v. 
Hohs, 24 Ont. L. 447, 3 OntWN 3, 19 
OntWR 991 [app dism 23 Ont. L. 377, 
18 OntWR 787, 2 OntWN 825 (setting 
aside 13 OntWR 1050)]. 

[a] Alleged frand of mortgagee 
(1) must be proved by defendant set- 
ting it up. Waymire v. Shipley, 52 
Or. 464, 97 Pieot, (2) Ona bill ‘to 
foreclose a third mortgage against 
the mortgagor’s grantee by a deed 
recorded in 1908, reciting the grant- 
ee’s assumption of the mortgage, and 
in view of the implied notice by the 
record at the register’s office, the bur- 
den of establishing defendant’s con- 
tention against the validity of the 
mortgage on the ground of fraud was 
upon him. Baker v. Bagnole, (N. J. 
Eq.) 98 A 851. 

{b] Gambling transaction.—On a 
bill filed to set aside a sale of com- 
plainant’s land under decree of fore- 
closure of a mortgage, on the ground 
that the mortgage was given to se- 
cure money won by gambling, the 
burden of proof is on him to estab- 
lish by a preponderance of evidence 
not only that he lost money while 
gambling with defendant but that all 
or some part of the money so lost 
was money for which the note and 
mortgage were given, either in whole 
or in part. Patterson v. Scott, 142 
Ill. 188, 31 NE 4338. 

Presumption and burden of proof: 
Generally see Evidence §§ 13-88. 


56 Minn. 
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ence.°*° 
Ratification.*+ 


affirm.®? 


In actions for: . 
Cancellation of instruments gen- 
erally see Cancellation of Instru- 
ments §§ 188-193. 
Foreclosure of mortgage see infra 
XXIII. 

23. Iowa.—Cort v. 159 
Iowa 218, 140 NW 419. 

Ky.—Hall v. Kentucky Mut. L. Ins. 
Co., 48 SW 194, 19 KyL 1240. 

Mich.—Baker v. Clark, 52 Mich. 22, 
17 NW 225; Sloan v. Holcomb, 29 
Mich. 1538. 

Minn.—Youn v. Lamont, 56 Minn. 
216, 57 NW 478. 

Va.—Artrip v. Rasnake, 96 Va. 277, 
31 SE 4. 

Eng.—Jacobs v. Richards, 18 Beav. 
300, 52 Reprint 118, 5 De G. M. & G. 
55, 54 EngCh 46, 43 Reprint-790. 

[a] Tlness and eccentricity.—In a 
suit to foreclose a mortgage, where 
defendant alleged want of capacity to 


Benson, 


execute the instrument, evidence 
merely that she was ill several 
months before the mortgage was 


made, and acted queerly at times not 
specified, did not show a general de- 
rangement, shifting the burden of 
proof on complainant to show her 
Jegal capacity to contract when the 
deed was executed. Artrip v. Ras- 
nake, 96 Va..277, 31 SE 4. 

24. See infra notes 28-30. 

a5. Glenn v. Martin, 179 Ky. 295, 
200 SW 456 (holding, however, that 
a showing that the mortgagor was a 
heavy drinker and the absence of a 
showing of the disposition of the 
surplus money received from _ the 
mortgagee would not place the bur- 
den on the mortgagee to show the 
entire good faith of the transaction); 


Raber viv. Clark, 110 cOre"81) 222° P 
1100. 
[a] Tlustration. — In a suit 


against a husband and wife to cancel 
a note and mortgage, execution of 
which in favor of his wife was 
fraudulently procured by defendant 
husband, the burden of proving good 
faith as an affirmative defense is 
upon defendant wife asserting the 
same. Raber 'v. Clark,” 110° Or. 81, 
222 P 1100. 

26. Ripley v. Babcock, 13 Wis. 425. 

27. Murphy’s Hotel Co., Ine. vy. 
Herndon, 120 Va. 505, 91 SE 634. 

28. Ill—Ross v. Payson, 160 Il. 
349, 43 NE 399; Morrison v. Smith, 
130 Tll. 304, 23 NE 241; Faris v. 
Briscoe, 78 Ill. A. 242. 

Or.—Phipps v. Willis, 53 Or. 190, 
96) P * 866599! “Pi 935/18) Ann@as” 1:9! 

Tex.—Jinks v. Moppin, (Civ. A.) 80 


SW 390. 
Eng.—Prees v. Coke, L. R. 6 Ch. 
645; Corbet v. Brock, 20 Beav. 524, 


52 Reprint 706; Vorley v. Cooke, 1 
Giffard 230, 65 Reprint 898. 
Alta.—Schwartz v. Guerin, 18 Alta. 
L. 49, 65 DomLR 415, [1922] 2 West 
Wkly 145. 
[a] Rule applied.— Where two 
real estate mortgages are given, one 


[§ 330] 2. Admissibility.** 
the general rules** any relevant and material evi- 
dence otherwise competent is admissible where it is 
sought to be shown that a mortgage is invalid,*® 
as for mistake,?* fraud,** or duress.*® 


7 =F 
* ae 
‘ 


[§§ 329-330 


ress, or undue influence,?* although this rule has 
been held in some cases not applicable to transac- 
tions between husband and wife.*® 
broker and client is not of itself a fiduciary rela- 
tion in regard to any dealings outside of that rela- 
tion so as to make a trust deed by a client to his 
broker subject to a presumption of undue influ- 


The relation of 


Where the defense of ratification 


of a mortgage procured by duress is prima facie 
established, the burden is on the mortgagor to show 
that he had no knowledge of his legal right to dis- 


In accordance with 


Declatatione 


by the wife and the other by a son 
just past twenty-one years of age 
but prior to a complete emancipa- 
tion, on property owned by them, and 
it is alleged that such mortgages 
were given to secure a past indebt- 
edness of the husband and father, 
and each of such mortgages on its 
face purports to be given as security 
for a present advance to the mort- 
gagor, the onus is on the person seek- 
ing to enforce such mortgages to 
prove that these securities were fully 
and intelligently explained to, and 
understood by, the mortgagors, who 
were entitled to be very clearly told 
that they were not in fact what they 
professed to be, but were of quite a 
different character and given for a 
quite different purpose, and if they 
executed them in the absence of such 
an explanation as gave them a proper 
understanding of their true nature 
and effect, they are entitled to relief 
from them. Schwartz v. Guerin, 18 
Alta. L. 49, 65 DomLR 415, [1922] 2 
WestWkly 145. 

29.- HKHhuclid)- Ave.’ Trusts) Cows 
Hohs, 24 Ont. L. 447, 19 OntWR 991, 
3 OntWN 3 [app dism 23 Ont., basing 
18 OntWR 787, 2 OntWN 825 (setting 
aside 13 OntWR 1050)]; Hutchinson 
v. Standard Bank, 39 Ont. L. 286, 12 
OntWN 104, 36 DomLR 278 [app 
dism 11 OntWN 183]. 

30. Higgins v. Chicago Title, ete., 
Coy 322 Te Td ales NS A Soe 

31. See generally supra § 327. 

32. National City Bank v. Wagner, 
216 Fed. 473, 132 CCA 533 [certiorari 
den 235 U. S. 698 mem, 85 SCt 199 
mem, 59 L. ed. 431 mem]. 

33. See also Deeds §§ 526-531. 

In actions for: 

Cancellation of instruments generally 

TEE eA of Instruments 

194. 
Foreclosure of mortgage see infra 

XXIII. 

34. See Evidence §§ 89-1729. 

35. See cases infra notes 36-39. 

36. Johnston v. Derr, 110 N. C. 1, 
14 SE 641. 

37. House v. Lockwood, 137 N. Y. 
259, 33 NE 595; Crowe v. Malba Land 
Co., 76 Misc. 676, 1835 NYS 454; John- 
ston -v. Derr, 110 \N. ‘Cai, 14 SE V6ais 
Blackwell v. Cummings, 68 N. C. 121. 

[a] Inadmissible.—An offer to 
prove that a director of the mort- 
gagee corporation unlawfully ac- 
cepted a sum of money for procuring 
a loan from the corporation is not 
admissible, where no offer is made to 
show that the corporation partici- 
pated in the offense of the director or 
that the consideration moved to it. 
Washington L. Ins. Co. v. Clason, 162 
N. "Y¥. 305,056 INE} 755. 

Generally see Fraud §§ 181-198. 

38. Stevens v. Thissell, 240 Mass. 
541, 134 NH 398; Gray v. Freeman, 37 
Tex. Civ. A. 556, 84 SW 1105. 

[a] Yestimony of attorneys for 
the parties to a mortgage, as to ne- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


ied 


§§ 330-332] 


of the mortgagor as to his intention in executing 
the mortgage are not admissible to impeach the title 
of the mortgagee by showing fraud, unless they are 
previously brought to the latter’s knowledge.*® 

[§ 331] 3. Weight and Sufficiency.*° 
validity of a mortgage is attacked for fraud,*! du- 
ress,*? or undue influence,** the evidence to sustain 
such attack must be clear and convincing. 
gage executed by a husband and wife will not be 
set aside for duress on their unsupported testimony 


gotiations leading up to the mort- 
gage, is admissible on the question 
of duress. Stevens v. Thissell, 240 
Mass. 541, 134 NE 398. 

[b] Evidence held admissible.— 
(1) In a suit to cancel a deed of 
trust, where plaintiff claimed that 
threats of imprisoning her son-in-law 
were made only on two occasions, it 
was permissible for her to introduce 
all testimony as to what was said by 
all the parties on those occasions, 
with reference to the execution of the 
deed. Lipsitz v. Prideaux, (Tex. Civ. 
A.) 266 SW 199. (2) Where a grantee 
sues to set aside a mortgage executed 
on the land by the grantor, on the 
ground that the mortgage was ob- 
tained by duress, the deed from the 
grantor to the grantee is admissible 
in evidence. Gray v. Freeman, 37 
Tex. Civ. A. 556, 84 SW 1105. 

{c] Evidence held inadmissible.— 
(1) In suit to cancel a deed of trust 
on the ground that plaintiff was co- 
erced by threats of imprisoning her 
son-in-law, admitting testimony of 
plaintiff’s daughter with reference to 
her husband’s being drunk and abus- 
ing her, several months after execu- 
tion of deed, was error. Lipsitz v. 
Prideaux, (Tex. Civ. A.) 266 SW 199. 
(2) Where such suit was defended on 
the ground of ratification, in that 
plaintiff in return for the deed had 
received and recorded a deed from 
her son-in-law and daughter, per- 
mitting plaintiff’s daughter to testify 
as to reasons for having plaintiff 
record deed given by her and her hus- 
band was error. Lipsitz v. Prideaux, 
supra. (3) The son-in-law, not being 


a party to the suit and.not interested j 


in the land in question, permitting 
him to testify concerning threats 
made against him by either defendant 
was”) error. Lipsitz v. Prideaux, 
supra. (4) The alleged threats being 
to imprison the son-in-law for em- 
bezzlement as manager of a lumber 
company, requiring defendant to tes- 
tify that the company had made 
money while plaintiff’s son-in-law 
was in control thereof was error. 
Lipsitz v. Prideaux, supra. 

39. Prior v. White, 12 Ill. 261. 

40. See also Deeds §§ 550-557. 

In actions for: 
Cancellation of instruments generally 

Bae anor anOn of Instruments §§ 
Foreclosure of mortgage see infra 

XXIII. 

In civil actions generally see HEvi- 
dence §§ 1730-1806. 

41. Ala.—Drew v. Fort Payne Co., 
186 Ala. 285;'65 S 71. 

Colo.—Colorado Inv. Loan Co. v. 
Beuchat, 48 Colo. 494, 111 P 61; Lang- 
ley v. Fitzgerald, 43 Colo. 301, 95 P 
923. 

Iowa.—Midland Mortg. Co. v. Rice. 
197 Iowa 711, 198 NW 24. 

Md.—Duvall.v. Coale, 1 Md. Ch. 

45 S$ 


168. 
och Vig ec geen v. 
N. J.—Hart v. Lamborn, 130 A 599. 
N. Y.—Crowe v. Malba Land Co., 
76 Mise. 676, 135 NYS 454. 
N. C.—Johnston v. Derr, 110 N. C. 
al oe 


SE 641. : 
. D—Englert v. Dale, 25 N. D. 
587, 142 NW 169. 

Or.—De Yulio v. Brownell, 107 Or. 
651, 215 P 576; Waymire v. Shipley. 
52 Or. 464, 97 P 807. 

Pa.—Beam Vv. 10 
-LancBar 69. 
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Hamilton, 
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Where the 


dence.*® 


A mort- 
or set aside. 


Porto Rico.—Diez v. 
Porto Rico 93 

{a] Extreme illness of mortgagor 
not proof of mistake.—That a person 
executes a mortgage while he is in 
the last stages of a certain disease 
does not show that the execution was 
procured through mistake or fraud, 
especially where the instrument was 
executed in his own house, and in the 
absence of the mortgagee. Johnston 
v. Derr, 110 N. C. 1, 14 SE 641. 

Generally see Fraud §§ 199-207. 

42. Englert v. Dale, 25 N. D. 587, 
142 NW 169. 

43. Wooden v. Haviland, 18 Conn. 
101; Lacy v. Rollins, 74 Tex. 566, 12 
SW 314; Smith v. Allis, 52 Wis. 337, 
9 NW 155. 

44. Grotenkemper v. Carver, 9 Lea 
(Tenn.) Fi 

45. Blair v. Jones, 201 Ala. 293, 78 
S 69. 

46. See cases infra this note. 

[a] To show invalidity generally. 
—Padgett v. Gulfport Fertilizer Co., 
11 Ala. A. 366, 66 S 866; Van Valken- 
burgh v. Oldham, 12 Cal. A. 572, 108 
P 42; Curtis v. Mueller, 184 Mich. 148, 
150 NW 847; Cameron v. Culkins, 44 
Mich. 531, 7 NW 157; House v. Lock- 
wood, 137 N. Y.,259, 33 NE 595; Crowe 
v. Malba Land Co., 76 Mise. 676, 135 
NYS 454. 

[b] To show duress.—National 
City Bank v. Wagner, 216 Fed. 743, 
132 CCA 533 [certiorari den 235 U.S. 
698 mém, 35 SCt 199 mem, 59 L. ed. 
431 mem]; Singleterry v. Varnum, 
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200 Ala. 142, 75 S 890; Cortelyou v. ; 


Vogel, 51 Calica.” 185, 19T LP. 963 
Habersham Bank v. Merritt, 157 Ga. 
695, 122 SE 37: Parrish v. Crosby, 139 
Ga. 209, 76 SE 1008; Harris v. Flack, 
289 Ill. 222, 124 NE 877; Hureka Bank 
v. Bay, 90 Kan. 506, 135 P 584; Smith 
v. Hamlin. Bank, 90 Kan. 299, 133 P 
428; Fears v. United Loan, etc., Bank, 
172 Ky. 255, 189 SW 226; Maddox v. 
Rowe, 154 Ky. 417, 157 SW 714; Long 
v. Branham, 99 SW 271, 30 KyL 552; 
Peters v. Hignutt, 138 Md. 24, 113 A 
586; Detroit Nat. Bank v. Blodgett, 
115 Mich. 160, 73 NW 120, 885; Gate 
City Nat. Bank v. Elliott, (Mo.) 181 
SW 25; Bushnell v. Loomis, 234 Mo. 
371)) 18% SW 25%, 36-LRANS: 1029); 
Portland Cattle Loan Co. v. Feath- 
erly, (Mont.) 241 P 322; Hart v. Lam- 
born, (N. J.) 130 A.599; Aronoff v. 
Levine, 190 App. Div. 172, 179 NYS 
247 [aff 232 N. Y. 529 mem, 1384 NE 
558 mem]; Orth v. Anderson, 163 
App. Div. 519, 146 NYS 689 [aff 222 
N. Y. 517 mem, 118 NE 1071 mem]; 
Myers v. Grey, 122 NYS 1079 [aff 146 
App. Div. 923 mem, 131 NYS 1130 
mem]; Bahnemann v. Lehmann, (N. 
D.) 198 NW 477; Johnson v. Rosen- 
quist, 43 N. D. 61, 175 NW 215; Se- 
curity State Bank v. Rettinger, 31 
N. D. 240, 153 NW 971; Englert v. 
Dale, 25 N. D. 587, 142 NW 169; Rice 
vi! Nictor;,) 9724. Okl.! 106,1222- °P..979; 
Drake v. High, 69 Okl. 288, 172 P 53; 
Anderson v. Kelley, 57 OkT. 109, 156 
P 1167; Piekenbrock v. Smith, 43 Okl. 
585, 148 P 675; Klussman v. Day, 107 
Or. 109, 213 P 787, 214 P 348; Baldwin 
Co. v. Savage, 81 Or. 379, 159 P 80; 
Trinity Nat. Bank vy. Gates, (Tex. 
Civ. A.) 261 SW 833; McCornick v. 
Levy, 39 Utah 447, 118 P 558. 

[ec] To show fraud.—Santiago v. 
Roses, 242 Fed. 209, 155 CCA 49; 
Mills v. Keep, 197 Fed. 360; De Roux 
v. Girard, 105 Fed. 798 [aff 112 Fed. 
89, 50 CCA 186]; Kelley v. Chandler, 
200 Ala. 215, 75 S 973; Horney v. 


[§ 332] G. Questions for Jury. 
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that the wife signed it because of her husband’s 
threat to kill himself if she did not sign.*4 
been held that mental incapacity on the part of the 
mortgagor at the time he executed the mortgage 
must be, shown by a preponderance of the evi- 
Reference is made in the notes to cases 
involving the sufficiency of evidence*® to establish 
the invalidity of the mortgages sought to be avoided 


It has 


In accordance 


Sellers, (Ark.) 180 SW 479; Davis v. 
Hall, (Ark.) 179 SW 323; Koyer. v. 
Benedict, 151 Cal. 693, 91 P 590; Baci- 
galupi v. Cadamartori, 101 Cal. 671, 
36 P 398; Carlson v. Akeyson, 65 Colo. 
35, 172 P 1058; Colorado Inv. Loan 
Co. v. Beuchat, 48 Colo. 494, 111 P 
61; Langley v. Fitzgerald, 43 Colo. 
301,195 R928; Killen v.. Purdy, 21 
Del. Ch. 396, 99, A 537, {mod 11 -Del. 
Ch. 66, 95 A 908}; Blackfoot State 
Bank vi Crisler, 20: Ida. 379, 118 P 
775; Mosbarger v. Brown, 313 Ill. 238, 
145 ‘NE 140; Higgins v. Chicago Ti- 
tle, ete., Co., 312 Ill. 11, 143 NE 482; 
Mortimer v. McMullen, 202 Ill. 413, 
67 NE 20; Jensen v. Peterson, 211 
fll. A. 233; Delaney v. McNeil, etc., 
C0... AIS Ds Ae 62454 Beelandien ve 
Scheffler, 189 Ill. A. 426; Hessling 
v. Petillion, 186 Ill. A. 219; Kramp 
v. Kramp, 185 Ill. A. 464; Charlson 
v. Farmers’ State Bank, (Iowa) 206 
NW 812; McCorkle v. lLessenger, 
(Iowa) 205 NW 781; Midland Mortg. 


Co. v. Rice, 197 Iowa 711, 198 NW 
24; Nelson v. Miller, (Iowa) 190 
NW: °497; Cochran:v. Main, 181 


Iowa 906, 162 NW 561; Roberts v. 
Roberts, 176 Iowa 610, 156 NW 399; 
Bennett Sav. Bank v. Smith, 171 Iowa 
405, 152 NW 717; Hoover v. Dickey, 
146 Iowa 652, 125 NW 658; Parsons 
v. Crocker, 128 Iowa 641, 105 NW 
162; Witt v. Rice, 90 Iowa 451, 57 
NW 951; Clark v. George, 85 Iowa 
710, 50 NW .553; Case v. Hicks, 76 
Iowa 36, 40 NW 75; Kilgore v. With- 
roder, 115 Kan. 196, 221 P 1115; Bul- 
lington v. Patterson, 99 Kan. 327, 161 
P 614; Nelson v. Southworth, 93 Kan. 
532, 144 P 835; Ward v. Preston, 183 
Ky. 845, 210 SW 793; Glenn v. Martin, 
179 Ky. 295, 200 SW 456; Simmons v. 
Reinhardt, (Ky.) 78 SW- 890, 25 KyL 
1804; Kimmell v. Caruthers, (Ky.) 1 
SW 2; Duvall v. Coale, 1 Md. Ch. 168; 
Flanigan v. Byers, 225 Mich. 66, 195 
NW 820; Sellers v. Perry, 191 Mich. 
619, 158 NW 144; Turney v. Combina- 
tion Brick Co., 184 Mich. 439, 151 NW 
590; Olson v. Chicago-Lake State 
Bank, (Minn.) 204 NW 926; Ferber v. 
State Bank, 116 Minn. 261, 133 NW 
611; Skajewski v. Zantarski, 103 
Minn. 27, 114 NW 247; ‘Carlton v. 
Hulett, 49 Minn. 308, 51 NW 1053; 
Christian v. Green, (Miss.) 45 S 425; 
Thompson v. Kottwitz, (Mo.) 220 SW 
964; Detoul v. Yeater, 164 Mo. A. 245, 
144 SW 1107; Powell v. Mayhew, 99 
Nebr. 706, 157 NW 615; Fourth Nat, 
Bank v. Craig, 1 Nebr. (Unoff.) 849, 
96 NW 185; Hart v. Lamborn, (N. J.) 
130 A 599; Seery v.: Throop, 93 N. J. 
BKq. 646, 117 A 161; Kantor v. Fran- 
ceschello, 82 N. J. Eq. 182, 91 A 732; 
Cook v. Weigley, 67 N. J. Eq. 716, 57 
A 805, 63 A 1118; Black v. Purnell, 50 
N. J. Eq. 365, 24 A 548; Renton v. 
Maryott, 21 N. J. Ea. 123; Lurch v. 
Holder, (N. J. Ch.) 27 A 81; House 
v. Lockwood, 137 N. Y. 259, 33 NE 
595; Fitz-Gibbon v. Parker, 143 App. 
Div. 468, 128 NYS 5389; Polley v. 
Polley, 66 App. Div. 609, 72 NYS 856; 
Crowe v. Malba Land Co., 76 Misc. 
676, 185 NYS 454; Frank v. Schloss, 
387 Misc. 140, 74 NYS 839; Bahnemann 
v. Lehmann, (N. D:.) 193 NW 477; 
Bragonier v. Stevenson, 48 N. D. 891, 
187 NW 615; Englert v. Dale, 25 
N. D. 587, 142 NW 169; Emerson- 
Newton Impl. Co. v. Cupps, 15 N. D. 
606, 108 NW 796; Finerty v. Kirken- 
dall, 77°Ok1. 119; 187 P 219;°Deé Yulio 
v. Brownell, 107 Or. 651, 215 P 576; 
Myers v. Indiana Min. Co., 86 Or. 664, 
168 P 719; Wimer v. Smith, 22 Or. 
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with the general rule*” the question of the validity 
of a mortgage attacked for fraud, illegality, or 
other cause, is for the jury, where the evidence 
So where there is evi- 


on the issue is conflicting.** 


MORTGAGES 


[§§ 332-33: 


dence that a mortgage alleged to have been procured 
by duress was ratified by the mortgagor, the ques- 
tion of ratification should be submitted to the jury 
under appropriate instructions and definitions.*? 


xX. CONSTRUCTION AND OPERATION OF MORTGAGES GENERALLY 


[§ 333] A. What Law Governs.®*° 
with the general rule that a mortgage is governed 
by the law of the state where the mortgaged prop- 
erty is situated,°! it is generally held that its inter- 
pretation, in respect of its effect and the rights and 
liabilities of the parties under it, is to be in accord- 
ance with that law, although the contract may have 
been executed in another state, or the action for the 
enforcement of the mortgage is brought elsewhere ;°” 
and although the territory in which the land hes 
subsequently becomes a part of another state, the 
mortgage will be governed by the law of the state 
of which such territory was a part when the mort- 
gage was executed.>* But there are cases which hold 
that the construction of a mortgage depends upon 


469, 30 P 416; Houck v. Kelley, 127 
S. C. 543, 122 SE 398; Byrne v. North- 
western L. Ins. Co., 38 S. D. 600, 162 
NW 387; Hull v. Schachter, (Tenn. 
Ch. A.) 53 SW 1004; McCornick v. 
Levy; 39 Utah 447, 118 P 558; Mc- 
Cornick v. Levy, 37 Utah 134, 106 P 
660; Wasatch Min. Co. v. Crescent 
Min. Co., 7 Utah 8, 24 P 586 [aff 151 
U.S. 317, 14 SCt 348, 38 L. ed. 177]; 
Schmelz Bros., Bankers v. Quinn, 
134 Va. 78, 113 SE 845; Amery v. Mc- 
Kenzie, 124 Wash. 393, 214 P 636; 
Chapman v. Edwards, 113 Wash. 224, 
193 P 712; Netherlands American 
Mortg. Bank v. Grafke, 100 Wash. 
188, 170 P 876; Krause v. Reichel, 167 
Wis. 360, 167 NW 817;. Eberhardt v. 
Randall, 166 Wis. 480, 166 NW 6; 
Sundstrom v. Yates, 17 OntWN 113; 
Shaver v. Young, 16 OntWN 16. 

[ad] To show illegality.—Birming- 
ham Lot Co. v. Taylor, 182 Ala. 239, 
62 S 521; Johnson v. Graham Bros. 
Co., 98 Ark. 274, 1835 SW 853; Higgins 
v. Sowards, 159 Ky. 783, 169 SW 554; 
Webb v. Lothrop, 224 Mass. 1038, 112 
NE 934; Reynolds v. Britton, 102 App. 
Div. 609, 92 NYS 2 [aff 184 N.Y. 551 
mem, 76 NE 1106 mem]; Bahnemann 
v. Lehmann, (N. D.) 193 NW 477. 

[e] To show incapacity of mort- 

g@or.—Goerz v. Barstow, 148 Fed. 
562, 78 CCA 248 [rev 122 Fed. 140]; 
Horney v. Sellers, (Ark.) 180 SW 
479; Mosbarger v. Brown, 313 Ill. 238, 
145 NE 140; Higgins v. Chicago Title, 
ete! Co.” 302 Ti 1151143) DNE 7482); 
Dorian y. Dorian, 298 Ill. 24, 131 NE 
129; Thulin v. Anderson, 154 Ill. A. 
41; Cort v. Benson, 159 Iowa 218, 140 
NW- 419; Cocke v. Montgomery, 75 
Towa 259, 39 NW 386; Hall v. Ken- 
tucky Mut. L. Ins. Co., 48 SW 194, 19 
KyL 1240; Abraham vy. Strater, 12 
Ky. Op. 624; Gross v. Jones, 89 Miss. 
44, 42 S 802; Messer v. Helfer, 278 
Mo. 416, 212 SW 896; Bushnell v. 
Loomis, 234 Mo. 371, 137 SW 257, 36 
LRANS 1029; Seeley v. Goodwin, 39 
Wey. 315, 156 P 934; Griffiths v. 
Howell, 48 N. J. Eq. 648, 25 A 20; 
O’Neill v. Nolan, 21 NYS 222; Norris 
v» Dagley, 64 -Okl. 171, 166: P 718; 
Johnson v. Phillips, 1381 S::C. 385, 
127 SE 569; Houck v. Kelley, 127 S. Cc. 
543, 122 SH 398; Buist v. Sullivan, 90 
S. C. 279, 73 SH 189; Bass v. Joseph, 
(Tex. Civ. A.) 201 SW 1047; Farm- 
ers’ State Bank v. Farmer, (Tex. Civ. 
A.) 157 SW 2838; Hopkins v. Givens, 
119 Va. 578,89 \SH0i871; Jacobs v. 
Richards, 18 Beav. 300, 52 Reprint 
118, 5 De G. M. & G. 55, 54 EngCh 46, 
43 Reprint 790. 

{f] To show lobbying contract.— 
Reynolds v. Britton, 102 App. Div. 
609, 92 NYS 2 [aff 184 N. Y. 551 mem, 


[By Atsert DeForest Tyier] 


In accordance 


poliey, 
sought.°° 


76 NE 1106 mem]. 

{g] To show mistake.—Dotterer 
v. Freeman, 88 Ga. 479, 14 SE 863; 
McGaughey v. American Nat. Bank, 
41." Tex. Cive gAl1 91 592 VSW. 411003); 
Dunn v. Utah Serum Co., 65 Utah 527, 
238 P 245; Moore v. Parker, 83 Wash. 
899, 145 P 440. 

{h] To show undue influence.— 
Higgins v. Chicago Title, ete., Co., 
312 Ill. 11, 143 NE 482; Holladay v. 
Rich, 92 Nebr. 91, 137 NW 988 [aff 
93 Nebr. 491, 140 NW 794]; Bahne- 
mann v. Lehmann, (N. D.) 193 NW 
4u7--Vaill v. McPhail, 35 Ricis412, 
87 A 18$; Houck v.. Kelley, 127 S. C. 
543, 122 SE 398; Hutchinson v. Stand- 
ard Bank, 39 Ont. L. 286, 12 OntWN 
104, 36 DomLR 378 [app dism 11 Ont 


show usury. — National 
Mut. Bldg., ete., Assoc. v. Retzman, 
69 Nebr. 667, 96 NW 204; McDaniels 
v:' Barnum, 5 Vt. 279. 

[j] To show estoppel.—McCormick 
v. Unity Co., 142 Ill. A. 159. [aff 239 
Ill. 306, 87 NE 924]. © 

{k] Yo show ratification.—Harris 
vo Flack; 289 211) %22:2,)124 (NH 37:7. 

[1] Yo show waiver of invalidity. 
—Baldwin Co. v. Savage, 81 Or. 379, 
159) P“80. 

47. See Trial [38 Cyc 1511]. 

48. Iowa.—Depugh v. Brown, 158 
Towa 165, 138 NW 908. 

McNeill, 98 


Kan.—Matthews  y. 
Kans4bs. £S 72 Bisse 

Mass.—Sibley v. Garland, 239 Mass. 
pte NE 466. 


, C——=Brite? v." Penny, 157 N.C, 
110, 72 SE 964. 
Tex.—Washington vy. Giles, (Civ. 


A.), 220 SW 489. 

49. Lipsitz v. Prideaux, (Tex. Civ. 
A.) 266 SW 199. 

50. See also Conflict of Laws § 90; 
Deeds § 195. 


51. See supra § 32. 
52. U. S.—Barry v. Snowden, 106 
Fed. 571. 


Conn.—Chappell v. Jardine, 651 
Conn. 64 (recognizing rule). 

Fla.—Connor v. Elliott, 79 Fla. 513, 
524, 85 S 164 [certiorari dism 254 
U. S. 665 mem, 41 SCt 148 mem, 65 
L. ed. 465 mem]. 

Ida.— Hannah LO vida. 
TOG; i Gea be 

Ind.—Swank v. Hufnagile, 111 Ind. 
453, 12 NE 308, 183 NE 105; Heath v. 
Williams, 30 Ind. 495. 

Iowa.—Manton vy. Seiberling, 107 
Iowa 534, 78 NW 194; Doyle v. Mc- 
Guire, 38 Iowa 410. 

La. — In re Immanuel Presb. 
Church, 112 La. 348, 36 S 408; Miller 
v. Shotwell, 38 La. Ann. 890; Dobbin 
v. Hewett, 19 La. Ann. 513. 


v. Vensel, 


‘these are not 


the law of the state of its exeeution;°** and although 
the land may lie in a different jurisdiction, or suit 
on the mortgage be brought in another state, still 
the law of the state where the contract was made 
will govern and be applied,®® except in so far as it 
may offend the positive law, or violate the publie 
of the state 

In determining what is the place of the 
contract, the law of which is to be applied to its 
construction, various factors are to be taken into 
account, such as the question where the mortgage 
was executed and where delivered, where the money 
was paid over to the mortgagor, and where the loan 
is to be repaid.>* 
stipulate what law shall govern its construction and 


where its enforcement is 


The parties to a mortgage may 


Mass.—Sedgwick v. Laflin, 10 Allen 
430; Goddard v. Sawyer, 9 Allen 78; 
Cutter vi: Davenport; 1 Pick. 81, i1 
AmD 149. 

N. H.—Fessenden v. Taft, 65 N. H. 
395 al PANT LUSs ‘ 

N. Y.—Hosford v. Nichols, 1 Paige 
220. See Hutchinson v. Ward, 192 
N. Y. 375, 85 NE 390, 127 AmSR 909 
(where a bond and mortgage on land 
in New Jersey was given to secure a 
debt, the parties residing there and 
the contract to be performed there, 
the law of that state governs). 

Oh.—Brown v. Hamilton First Nat. 
Bank, 44 Oh. St. 269, 6 NE 648. 

Pa.—Beso v. Eastern Bldg., ete., 
Assoc., 16 Pa. Super. 222 [aff 201 Pa. 
355, 50 A 953]; Talbot v. Chester, 2 
Chest. Co. 57. 

S. D.—Jones v. Fidelity L. & T. Co., 
7 S,.D.122; 63.NW 5528. 

W. Va.—Klinck v. Price, 4 W. Va. 
4,6 AmR 268. 

See Croissant v. Empire State 
Realty Co., 29 App. (D. C.) 538 (mort- 
gage governed by law of place where 
made and realty situated). 
: 53. Chappell v. Jardine, 51 Conn. 

4, 

See cases infra notes 55-57. 

55. Cubbedge v. Napier, 62 Ala. 
518; Caldwell v. Edwards, 5 Stew. & 
P. (Ala.) 312; Newman v. Kershaw, 
10 Wis. 333. 

{a] Gex loci a question of inten- 
tion.—In the foreclosure of a mort- 
gage made in one state on land situ- 
ated in another, the question of the 
lex loci is one of intention, to be 
decided upon all the facts of the case, 
among which may be the place of 
payment and the location of the land 
mortgaged to secure the debt, and 
conclusive evidence 
upon this point. But where a mort- 
gage to secure a loan is made in the 
state where both the parties reside, 
and the money loaned is to be used 
and repaid there, the law of that 
state will govern, although the land 
lies in another state. Newman v. 
Kershaw, 10 Wis. 333. 
eae: Cubbedge v. Napier, 62 Ala. 

57. Ashurst v. Ashurst, 119 Ala. 


219, 24 S 760; American Freehold 
Land Mortg. Co. v. Sewell, 92 Ala. 
163, 9 S 148, 18 LRA 299;. Dakota 


Bldg., etc., Assoc. v. Bilan, 59 Nebr. 
458, 81 NW 308; Varick v. Crane, 4 
N. J. Eq. 128; Newman v. Brigantine 
Beach’ Ri Co,,)'15" Bas Conse2st 

{a] Place of payment is not de- 
termining factor. Newman vy. Brig- 
antine Beach R. Co., 15° Pa: Co. 625 
(construing corporate bond secured 
by mortgage). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


 §§ 833-335] | 


operation.®® 


Existing or subsequent statutes. 
and legal effect of a-mortgage, and the rights, du- 
‘ties, and liabilities of the parties under it, are fixed 
by the law in force at the time of its execution, 
and cannot be affected by. statutes subsequently 
passed, except in so far as they relate merely to the 
remedy or to matters of procedure.®® 

In the federal courts the question of the con- 
struction and effect of a mortgage will depend upon 
the laws of the state where the mortgaged prop- 


erty is situated.® 


[§ 334] B. Rules of Construction®\—l. In Gen- 
The elementary rule in the construction of 
mortgages is to ascertain from the instrument the 
intention of the parties,°? giving meaning to all the 
if possible, and then to 
give effect to the intention thus ascertained.* 
Mortgages are construed stricti juris and cannot 


eral. 


words and clauses used, 


58. Farrior Vv. New England 
Mortg. Security Co., 88 Ala. 275, 7S 
200; Nakdimen v. Brazil, 131 Ark. 144, 
198 SW 524. And see Girard Trust 
Co. v. Paddock, 88 Nebr. 359, 129 NW 
550 (construction of note secured by 
mortgage). 

U. S.—Barnitz v. Beverly, 163 
Uv. S. 118, 16-SCt 1042, 41 L. ed. 93 
Cark v. Reyburn, 8 Wall. 318 19 Te 
ed. 354; Bronson v. Kinzie, 1 How. 
344, 12%<L. ed. 148; Smith v. Green, 
41 Fed. 455. 

Ind.—Lease v. Owen Lodge No. 146 
I. Oo. O. F., 83 Ind. 498; MecGlothlin 
v. Pollard, 81 Ind. 228. 

5 Mich.—Graydon v. Church, 7 Mich. 

6. 

Minn.—Olson v. Nelson, 3 Minn. 53. 

Nebr.—wNorris v. Tower, 102 Nebr. 
434, 167 NW 728. 

Okl.—Purcell v. Barnett, 30 Okl. 
605¢ 121 PB} 231; 

60. Bendey v. Townsend, 109 U.S. 
665, 138 SCt 482, 27 L. ed. 1065; In re 
Peerless Weaving, etc., Co., 259 Fed. 
610; In re Corbitt, 248 Fed. 988; In re 
Kellogg, 113. Fed. 120 [aff 121 Fed. 
333, 57 CCA 547]; Gray v. Havemeyer, 
53 Fed. 174, 3 CCA 7. 

61. Construction of: 

Contract generally see Contracts §§ 

481-492. 

Corporation mortgage see Corpora- 

tions §§ 2678-2682. 

Deed generally see Deeds §§ 197-232. 
Mortgage of married woman’s sepa- 
rate property see Husband and 

Wife § 598. 

62. U. S.—Westinghouse Electric, 
ete., Co. v. Brooklyn Rapid Transit 
Co., 276 Fed. 152; Brown v. Pennsyl- 
vania Ri-Co:, 250) Fed. 513, 162’ CCA 
529 [certiorari den 248 U. S. 558 
mem, 39 SCt 6 mem, 63 L. ed. 420 
mem]; Brown v. Pennsylvania Canal 
Co., 244 Fed. 980 [rev on other 
grounds 250 Fed. 513, 162 CCA 
529 (certiorari den 248 U. S. 558 
mem, 39 SCt 6 mem, 63 L. ed. 420 
mem) ]. 

Ala.—Woodard v. Hlrod, 154 Ala. 
340, 45 S 647; Keith v. McLaughlin, 
105 Ala. 339, 16 S 886. 

Ark.—Lightle v. Rotenberry, 166 
Ark. 337, 266 SW 297; American 
Mortg. Co. v. Williams, 103 Ark. 484, 
145 SW 234. 

Colo.—Killgore v. Cranmer, 35 Colo. 
485, 84 P 70. 

Ill.—U. S. Mortgage Co. v. Gross, 
93 Ill. 483; Clark v. Brenneman, 86 
Ill. A, 416. 

Ind.—Walker v. Bement, 50 Ind. A. 
645, 94 NE 339. 

Kan.—Jacobs v. Hester, 240 P 952. 

Mont.—Union Cent. L. Ins. Co. v. 
Jensen, 237 P 518. 

Ae H.—Morse v. Morse, 58 N. H. 

Ie 

Norfolk 


N. Y.— McClelland _ v. 
Southern R. Co., 110 N. Y.. 469, 18 
NE 237, 6 AmSR 397, 1 LRA 299, 
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be extended by implication to secure any other obli- 


The character 


gation than that expressly mentioned.®* 
mortgage is ambiguous, it will be construed most 
strongly against the party who prepared it.% 
trust mortgage will be construed most favorably to 
bondholders, so as not to impair their security.*° 
Effect of statutes. 
in pursuance of a special statute, the statute may 
be resorted to in construing the mortgage.** 
ute applicable to a mortgage and in force at the 
time the mortgage was executed forms a part 


Where a 
A 


Where a mortgage is made 


A stat- 


thereof in the same manner as if it had actually 


Newburgh Nat. Bank vy. Bigler, 83 N. 
Y. 51; De Clow v. Haverkamp, 198 
App. Div. 83, 189 NYS 617; Weinstein 
v. Sinel, 133 App. Div. 441, 117 NYS 
346. 

Pa.—Stamm y. Esterly, 8 Pa. Dist. 
330; Oaks v. Fisher, 20 Pa. Co. 74. 

S. C.—Ex p. American Fertilizing 
Co., 122.8. C. 171, 115 SH 2386. 

W. \Va.—Chapman vy. Pittsburg, 
etc.,-R.~Co., 26° W. Va.-299. 

Wis.—Farmers’ L. & T. Co. v. Com- 
haar Bank, 15 Wis. 424, 82 AmD 

Can.—Trust; etc., Co. v. Lawrason, 
LOeCanwS.8€2 

See Walter v. Kressman, 25 Wyo. 
292, 169 P 3 (construction of agree- 
ment to give a mortgage); Woodstock 
v. Woodstock Auto. Mfg. Co., 6 Ont 
WN 403 (loan by municipality to 
manufacturing company). 

[a] Rule applied.—In an applica- 
tion for a farm loan addressed to a 
mortgage loan broker, also designated 
as agent of the borrower to procure 
a‘loan for applicant, the relation of 
the principal and the agent does not 
arise when the broker does not in 
fact perform any service as agent for 
the borrower, but contracts with ap- 
plicant by making him a loan, evi- 
denced by a negotiable note and a 
mortgage, in which the loan broker 
is named as the payee, and no third 
rarty is concerned in transaction 
when the loan is made. Jacobs v. 
Hester, (Kan.) 240 P 952. 

63. Colo.—Killgore vy. Cranmer, 35 
Colo. 485, 84 P 70. 

Ill.—Clark vy. Brenneman, 86 Ill. 
A. 416. 

Mont.—Union Cent. L, Ins. Co. v. 
eee 237 P 518. 

N. —De Clow v. Haverkamp, 198 
App. Div. 838, 189 NYS 617; Carlsen 
v. Omaha Water Co., 146 App. Div. 
702, 1381 NYS 495 [aft 208 N. Y. 520 
mem, 101 NE 1096 mem]; Harnickell 
v. Omaha Water Co., 146 App. Div. 
693, 181 NYS 489 [aff 208 N. Y. 520 
mem, 101 NE 1104 mem]. 

Pa.—Stamm v. Hsterly, 8 Pa. Dist. 
330. 

Can.—Trust, etc., 
10 Can. S. C. 679. 

Language of instrument see infra 


§§ 335, 336. 
64. Durrive v. Key, 20 La. Ann. 
Martin, 11 La. 


154; Schadel v. St. 
Ann. 175; Simms vy. Ramsey, 79 W. 
Va. 267, 90 SE 842. 

[a] Bule applied.—Where a trust 
deed is given to secure certain notes, 
the consideration therefor being the 
payment of debts of the mortgagor 
and advances to be made by the 
holders, it cannot be construed to in- 
clude a debt owing to a corporation, 
although the holders of the notes 
were the holders of nearly all of the 
capital stock of the corporation, 
where they have not paid the mort- 


Co. v. Lawrason, 


wo 


been written therein.®® 

[§ 335] 2. Language of Instrument—a. In General. 
The primary purpose of judicial construction being 
to ascertain the intention of the parties to the con- 
tract,°® this intention must be sought first of all 
in the language of the instrument.’® 
the whole of the mortgage must be construed to-. 


To this end 


gagor’s debt to the corporation, nor 
become oversonally liable therefor. 
Simms v. Ramsey, 79 W. Va. 267, 90 
SE 842. 

65. U. 
Surety Co., 
264; United Real 


S.—Graham yv. National 
244 Fed. 914, bee hres 
Est., ete., 

ee oan 244 Fed. 688, sa” Worey 
136. 

Ill.—Fannin vy. Devine, 294 Ill. 597, 
128 NE 745. 

Md.—Owens v. Graetzel, 146 Md. 
361, 126 A 224, 39 ALR 943. 

Mich.—Jerome v. Hopkins, 2 Mich. 


6. 

N. Y.—Equitable L. Assur. Soe. v. 
Von Glahn, 13 NE 793, 1 Silv.:A. 524; 
De Clow v. Haverkamp, 198 App. Div. 
83, 189 NYS 617. 

66.. Cincinnati, Gas, ete., Cos ve 
New York Trust Co., 215 App. Div. 
122,213 NYS 314. 

67. Northern Cent. R. Co. v. State, 
17 Ma. 8. 

68. Swabey v. Boyers, 274 Mo. 332, 
203 SW 204; Shields v. Pittsburgh, 
252 Pa. 74, 97 A124; Jackson v. Pitts- 
burgh, 36 Pa. Super. 274; Mount v. 
Rockford State Bank, 134 Wash. 479, 
236 P 82. 

69. See supra § 334. 

70. U. S.—Westinghouse Electric, 
ete., Co. v. Brooklyn Rapid Transit 
Co., 276 Fed. 152. 

Ark.—Hollan v. American Bank of 
Commerce, etc., Co., 168 Ark. 939, 
272 SW 654; Lightle v. Rotenberry, 
166 Ark. 337, 266 SW 297. 

Cal.—Hall v. Crowley, 12 Cal. A. 30, 
106 P 426. : 
Colo.—International Trust Co. v. 
Palisade Light, etc., Co., 60 Colo. 397, 
153 P 1002. 


D, C.—Leighton v. MacDaniel, 33 
App. 480. ( 
Ga.—Donalson v. Thomason, 137 


Se 848, 74 SE 762. 
yea Mortgage Co. v. Gross, 


86 
Tl. A. 416. 
Ind.—Walker v. Bement, 50 Ind. A. 
645, 94 NE 339. 
Iowa.—Kern v. Wilson, 
490, 35 NW 594. 
Kan.—Stinson v. Bell, 96 Kan. 191, 
150 P 603. 
Guise Se v. Mershon, 9 Bush 
Md.—Winchester v. Baltimore, etc., 
R. Co., 4 Md. 231 
Mass.—Hawkinson  v. 
203 Mass. 591, 89 NE 1054. 
' Mo.—Rackliffe v. Seal, 36 Mo. 317. 
Mont.—Union Cent. L. Ins. Co. v. 
Jensen, 237 P 518. 
N. Y.—Buffalo Bank v. Thompson, 
121 N. Y. 280, 24 NE 473; McClelland 
v. Norfolk Southern R. Co., 110 N. Y. 
469, 18 NE 237, 6 AmSR 397, 1 LRA 
2998) Cooks Vig Glarksn 6S Nees dao 
Weinstein v. Sinel, 133 App. Div. 441, 
117 NYS 346; Havana Electric R. Co. 
v..' Central; Trust, Co.,. 122. App. Div. 


Clark v. Brenneman, 


73 Iowa 


Banaghan, 
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gether, and significance and effect must be given, 
if possible, to all of its words and clauses,’ the 
position of the clauses being immaterial’? 
repugnancy between 
And any reservation or waiver in favor of 
or condition for the benefit of the 
mortgagee, must be interpreted in the light of the 


absenee of irreconcilable 
them.7? 


the mortgagor, 


other provisions of the mortgage." 


should be given their natural and ordinary mean- 


ing.”5 


[§ 336] b. Recitals and Conditions. 
facts in a mortgage, incidental or introductory to 
the operative parts of the instrument, does not gen- 
erally estop the mortgagor to dispute the truth of 
the facts recited,’ unless it operates as a covenant 
for the benefit of the mortgagee.”’ 


829, 107 NYS 680 [aff 197 N. Y. 534 
mem, 91 NE 1114 mem]. 


Pa.—Oaks..v. Fisher, , 20. Pa. (Co. 
74. 

S. C.—Ex p. American Fertilizing 
Com 122 SCH l71, 15 SH) 236. 


Tex.—Duegan ‘'v. Lewis, 79 Tex. 246, 
14 SW 1024, 283 AmSR 332, 12 LRA 
93. 

Va.—Grimsley v. Gibson, 134 Va. 
38, 113 SE 851. 

Wash.—Holland - North America 
Mortg. Co. v. Masters, 94 Wash. 542, 
162) We) 995. 

W. Va.—Stribling v. Splint Coal 
Co., 31.W. Va. 82, 5 SE 321. 

Wis.—Farmers’ L. & T. Co. v. Com- 
mercial Bank, 15 Wis. 424, 82 AmD 
689 

Can.—Trust, ete., Co. v. Lawrason, 
10 Can. S. 617-9. 


[a] “Said proceeds,” as used in a 
mortgage, refers to the word “pro- 
ceeds” previously used, the word 


“said” denoting that the word “pro- 
ceeds,’ which is limited by it, means 
the same as the previous word “pro- 
ceeds,” which is referred to by it. 
Iowa College v. Fenno, 67 Iowa 244, 
25 NW 152. 

71. U. S.—Westinghouse Electric, 
ete., Co. v. Brooklyn Rapid Transit 
Co., 276 Fed. 152. 

Cal.—Hall v. Crowley, 12 Cal. A. 

33 
App. 


30, 106 P 426. 

D. C.—Leighton v. McDaniel, 
wisi DS! Mortgage Co. v. Gross, 
93 Ill. 483; Clark v. Brenneman, 86 
Ill, A, 416. 

Kan.—Stinson y. Bell, 96 Kan. 191, 
150 P 603. 

Mont.—Union Cent. L. Ins. Co. v. 
Jensen, 237 P 518. 

N. Y.—Burnett v. Wright, 135 N. Y. 
543, 32 NE 253; De Clow v. Haver- 
kamp, 198 App. Div. 83, 189 NYS 617; 
Carlsen v. Omaha Water Co., 146 App. 
Div. 702, 181 NYS 495 [aff 208 N. Y. 
520 mem, 101 NE 1096 mem]; Har- 
nickell v. Omaha Water Co., 146 App. 
Div. 693, 131 NYS 489 [aff 208 N. Y. 
520 mem, 101 NE 1104 mem]. 

Wash.—Holland - North America 
Mortg. Co. v. Masters, 94 Wash. 542, 
162 P 995. 

Can.—Trust, etc., Co. v. Lawrason, 
LOVCan#S)) Cli6 79% 


Ont.—McDermott v. Keenan, 14 
Ont. 687. 
wa. 'ELust, Co. v. Lawrason, 


etc., 
10= Can! S.C. 679: 

73. See infra § 338. 

74. Leighton v. MacDaniel, 33 App. 
(D,.- C:) 480; 10.48: > Mortgage Co! ve 
Gross, 93 Ill. 483; Dugan y. Lewis, 79 
Tex. 246, 14 SW 1024, 23 AmSR 332, 
12 LRA 93; Stribling v. Splint. Coal 
Co., 31 W. Va. 82, 5 SE 321. 

[a] Default in payment of inter- 
est.—A stipulation in a trust deed as 
to a note payable five years after 
date, with an interest coupon at- 
tached for each year, that “on the 
failure of the borrower to pay said 
note or either of said coupons. . 
the whole sum of money secured 
thereby may without notice to the 


MORTGAGES 


to the natural 
terms.7® 


in the 


ipeeles 79, 


The words used 


[§§ 335-338 


conditions and stipulations in favor of the owner 
of the debt secured are to be construed according 


and reasonable import of their 


Recitals in the acknowledgment of a mort- 
gage cannot broaden the language of the mortgage 


[§ 337] 3. Extrinsic Circumstances and Construc- 
tion by Parties. 
biguous, surrounding circumstances, such as the 


Where the language used is am- 


situation of the parties at the time of executing 


A recital of 


And generally 


borrower, at the option of the lender 
or his assigns, and at his option only, 
become. due and payable at. once,” 
does not mean that coupons for un- 
earned interest shall become payable 
on a default by the borrower. Dugan 
v. Lewis, 79 Tex. 246, 14 SW 1024, 23 
AmSR 332, 12 LRA 93. 

{[b] Direction as to application of 
bonds secured.—A corporation con- 
veyed its land to secure a specified 
number of bonds, which, as provided 
in the deed, were to be used to take 
up the company’s outstanding debts, 
including liens on the land, by whom- 
soever placed there, so far as possi- 
ble, giving preference to the liens. 
It was held that the deed did not 
make taking up all prior liens a con- 
dition which, unless complied with, 
would make the release of their 
prior liens by those who had accepted 
bonds void; that the only limitation 
imposed by the deed was that lien 
creditors should be preferred in issu- 
ing the bonds; and that the bonds 
could be rightfully used in taking up 
any debts of the company. Strib- 
ling v. Splint Coal Co., 31 W. Va. 82, 
5 SE 321. 

[c] Reservation of right to sell.— 
Where a mortgage provided that if 
the mortgagor should raise, or be 
able to raise, money to pay off the 
indebtedness, by selling or remort- 
gaging the premises, the mortgagees 
should reconvey to ‘him, to enable 
him to do so, this proviso did not 
confer on the mortgagor a power of 
sale, as he had that already by law 
as the owner of the equity, but only 
operated as a covenant to reconvey 
to the mortgagor, to enable him to 
convey to new parties. offing v. 
Taylor, 16 49).' 457: 

75. Ex p. American Fertilizing Co., 
122¢ Ss Gr Li Eo SHe2 386 

76. International Trust Co. v. 
Palisade Light, ete., Co., 60 Colo. 397, 
153 P 1002; Mershon v. Mershon, 9 
Bush (Ky.) 633; Winchester v. Balti- 
more, etc., R. Co., 4 Md. 231. 

[a] Illustration.—An introductory 
recital in a mortgage that the 
grantor was the owner of only one 
third of the tract of land described 
in the mortgage does not contain a 
binding recognition of any right in 
any other person to any part of the 


land. Mershon v. Mershon, 9 Bush 
(Ky.) 63838. 
[b] Recital of receipt of consid- 


eration.—(1) The recital in a mort- 
gage that the mortgagor has bor- 
rowed from the mortgagee the 
amount of the bond which the mort- 
gage secures does not prevent the 
mortgagor, even as against an as- 
signee of the bond and mortgage, 
from showing that the money was 
not in fact paid and that the bond 
was without consideration. Ritchie 
v. Cralle, 108 Ky. 488, 56 SW 963, 22 
KyL 160; Waggoner v. German 
American Title Co., 56 SW 961, 22 
KyL 215. (2) So also a recital that 
the mortgagor “is indebted’’ to the 
mortgagee in a certain sum, for 


-Co., 


the mortgage, and the nature and purpose thereof, 
should be considered.*° 
the construction placed on a mortgage by the par- 
ties thereto will be adopted.*? 

[§ 338] 4. Repugnant Parts of Clauses.*? In the 
interpretation of a mortgage, the endeavor must 


So, in case of ambiguity, 


which ‘“‘the has given his checks,” etc., 


| does not imply that the mortgage was 


given for an antecedent debt. Win- 
chester v. Baltimore, etc., R. Co., 4 


| Md. 231. 


[ce] In California a recital that the 
time of payment of the debt secured 
has been extended to a certain date 
is conclusively presumed to be true 
as between parties. Moore v. Gould, 
151 Cally 723,091 1Pi 6165 

Generally see Estoppel § 83. 


77. Ayer v. Philadelphia, etc. 
Face Brick Co., 157 Mass. 57, 31 NE 
717. ‘ 

78. U. S.—Slater Trust Co. v. 
ip don ok -Macon Coal Co., 166 Fed. 

ie 

Cal.—Newhall v. Sherman, 124 Cal. 
509, 57 P 387. 

Ga.—Donalson vy. Thomason, 1387 


Ga. 848, 74 SH 762. 

Mo.—Hurst Automatic Switch, etc., 
ei v. St. Louis Trust Co., 216 SW 
54, 

N. Y.—Canandarqua Academy v. 
McKechnie, 90 N. Y. 618. 

Gee ea v. Brown, Co. 

Can.—Biggs v. Freehold Loan, etc., 
Coin,“ 3l sCans S. Ca 136. 

[a] Particular conditions con- 
strued.—(1) Donalson v. Thomason, 
137 Ga. 848, 74 SE 762. (2) Where a 
mortgage, made by a corporation in- 
corporated for the purpose of con- 
ducting a school for the education of 
females, recites a resolution made by 
the mortgagee, a corporation, to ad- 
vance a sum to be applied to the 
purposes of the mortgagor on con- 
dition that, when the latter “shall 
cease,’ the sum shall be returned on 
demand, and contains a_ condition 
that, in the event of the mortgagor 
“ceasing” and of its failing to pay 
the sum on demand, the mortgagee 
may foreclose, the contingency upon 
which the mortgagee is at liberty to 
demand the money loaned occurs 
when the mortgagor ceases to main- 
tain a school for the education of 
females and to exercise its franchise, 
and has no longer the means to en- 
able it to perform its corporate du- 
ties, and no formal dissolution is 
necessary. Canandarqua Academy v. 
McKechnie, 90 N. Y. 618. 


3 Del. 


79. Shurn v. Wilkinson, 131 Ark. 
167, 198 SW 279. 

80. U. S—wWestinghouse Electric, 
etc., Co. v. Brooklyn Rapid Transit 
Co., 276 Fed. 152. 

97 @t Jackson v. Carswell, 34 Ga. 

Md.—Northern Cent. R. Co. v. 


Hering, 93 Mad. na 48 A 461 [writ 
of error dism 186 S. 480 mem, 22 
SCt 944 mem, 46 L. ral 1259 mem]. 

WwW. Va. —Chapman v. Pittsburg, 
ete. R. ‘Co., 26) We Va. 299. 

Wis. —_Schroeder v. Arcade Theater 
175 Wis. 79, 184 NW 542; Farm- 
ers’ L. & T. Co. v. Commercial Bank, 
15 Wis. 424, 82 AmD 689. 

81. In re Howard, 207 Fed. 402. 

82. Generally see Contracts § 497: 
Deeds §§ 224-228. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Ss "5 - 


ee 


" §§ 338-339] 


be made to give effect to all of its parts and clauses, 
and to that end a construction must be adopted, 
if possible, which will reconcile apparent contradic- | by 
But if there are repug- 
nancies which cannot be reconciled, the court will 
regard the general scope and purpose of the mort- 
gage, and endeavor to carry out the general inten- 
tion of the parties,°* adopting a construction which 
will sustain the mortgage as an operative and effec- 
tive instrument, rather than one which would deteat 
or destroy it,®° and resolving ambiguities or con- 
tradictory clauses rather against the mortgagor than 


tions or inconsistencies.§3 


against the mortgagee.sé 


Control of subsequent by earlier clause.8’7 Where 
two clauses of a mortgage are so repugnant that 
- both cannot stand, the earlier clause will be sus- 
tained and the subsequent one rejected.8® 
Control of premises by habendum. 
dum clause is inconsistent with the premises the 


former will control.®® 
Written and printed parts.° 


8s. Ala.—Keith  v. 
105 Ala. 339,16 S 886. 
Ga.—-Jackson v. Carswell, 


McLaughlin, 
34 Ga. 
279. 

Ill.—Clark v. Brenneman, 86 Ill. A. 
16 


Iowa.—Likes v. Polk, 88 Iowa 298, 
55 NW 328. 

La.—Metcalfe v. 140 La. 
950, 74 S 261. 

: Mo.—Long v. Long, 79 Mo. 644. 

[a] MTlustrations.—(1) A  mort- 
gage contained a _ stipulation by 
which the mortgagor promised to 
give C and § “five hundred dollars 
each to be paid, at the end of the 
litigation, out of the land; said 
amount to be equally divided be- 
tween them.” It was held that, to 
harmonize the two clauses, a comma 
should be read before the word 
“each,” so that C and S should re- 
cover only five hundred dollars in all, 
and not that sum to each severally. 
Jackson v. Carswell, 34 Ga. 279. (2) 
A reservation in a mortgage, to the 
mortgagor, of the right to pay off a 
portion of the principal on any inter- 
est day, ‘so that the principal shall 
not be reduced to a sum less than 
five hundred dollars,” is not incon- 
sistent with a further provision that 
such payment ‘‘may include the whole 
of the principal,” as it was merely 
intended that an unpaid balance of 
less than five hundred dollars should 
not be left. - Likes v. Polk, 88 Iowa 
298, 55 NW 328. 

Inconsistency between mortgage 
and secured note see infra § 340. 

84. Ala.—Rapier v. Gulf City Pa- 
per Co., 77 Ala. 126. 

Ill.—U. S. Mortgage Co. v. Gross, 
93 Ill. 483. . 

Iowa.—Likes v. Polk, 88 Iowa 298, 
55 NW 328. See Gray v. Bennett, 105 
NW 377 (a recital in the considera- 
tion clause of a mortgage cannot 
control the express recital of the 
amount of indebtedness which the 
mortgage is given to secure). 


Green, 


La.—Metcalfe v. Green, 140 La. 
950, 74 S 261. 

N. Y.—Peo. v. Storms, 97 N. Y. 
364. 

Can.—Jameson v. London, etce., 


Loan, ete., Co., 27 Can. S. C. 435. 
Man.—Renwick v. Berryman, 3 


Man. 387. ‘ 
Ont.—Coleman v. Hill, 10 Ont. 
172 


85. Rapier v. Gulf City Paper Co., 
77 Ala. 126; De Armas’ Succ., 3 Rob. 
(La.) 342; Peo. v. Storms, 97 N. Y. 
364. 

86. U. S. Mortgage Co. v. Gross, 
93 Ill. 483; Jameson v. London, etce., 
Loan, ete., Co., 27 Can. S. C. 435. And 
see supra § 334 note 65. 

87. Generally see Contracts § 497; 
Deeds § 227. 


In case of an irrec- 
oncilable difference between the written and printed 
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If the haben- 
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parts of a mortgage, the written will prevail and 
the printed portion be considered as superseded 


[§ 339] 5. Construing Instruments Together®*— 
Where a deed, lease, or other writ- 
ten instrument is incorporated in a mortgage by 
reference, or is given as a_part of the same trans- 
action, the two instruments should be read and con- 
strued together, and the terms of the mortgage may 
be modified by the contents of the other paper.?* 
But this rule does not permit an agreement anterior 
to the mortgage and at variance with its express 
terms to be construed with it,°4 nor can a mort- 
gage as finally executed be affected by a letter 
written during the negotiations leading up to its 
execution.®® Where a deed of trust and a mortgage 
are executed at the same time to secure the same 
notes, they should be considered as one instrument.®® 
So where a second mortgage is given on the same 


land to secure the same debt for the expressed pur- 


8S. McDermott v. Keenan, 14 Ont. 
687; McKay v. Howard, 6 Ont. 135. 


&9. Humboldt F. Ins. Co. v. W. H. 
rant Silk Co., 185 Fed. 54, 107 CCA 
74. 

$0. Generally see Contracts § 498; 


Deeds § 206. 

91. Bolman v. Lohman, 79 Ala. 63; 
Likes v. Polk, 88 Iowa 298, 55 NW 
328; McKay v. Howard, 6 Ont. 135. 

92. Generally see Contracts §$ 
487, 488; Deeds §§ 229, 230. 

98. U. S.—Foxcroft v. Mallett, 4 
How. 3538, 11 L. ed. 1008; Mattamus- 
keet Drain. Dist. v. Wills, 236 Fed. 
362; Furbish v. Sears, 9 F. Cas. No. 
5,160, 2 Cliff. 454. 

Ala.—Samuels v. Scott, 212 Ala. 
679, 103 S 848; Randolph v. Bradford, 
204 Ala. 378, 86 S 39; Wertheimer Bag 
Co. Wii Hie 14 tAlastA. 623) TUS .61185 
619 [eit Cyc]. 

Ga.—Dyal v. Foy, 159 Ga. 848, 126 
SE 783. 


Ind.—Horn vy. Indianapolis Nat. 
Bank, 125. Ind. 381, 25 NE’ 558, 21 
AmSR 231, 9 LRA 676; Cressey v. 
Webb, 17 Ind. 14. i 

Ky.—Faulkner y. Farmers’ Prod- 
uce, ete.,'Co., 170 ‘Ky. 22) 185° SW. 
151, 


Me.—Strickland v. Rollins, 122 Me. 
334,-120 A 43; Waldron v. Moore, 112 
Me. 146, 91 A 178. 

Mass.—Phelps v. Lowell Inst. for 
Sav., 198 Mass. 179, 83 NE 989; Blood 
v. White, 100 Mass. 357. 

Mich.—Keagle v. Pessell, 91 Mich. 
618, 52 NW 58; Abele v. McGuigan, 
78 Mich. 415, 44 NW 3938; Stuart v. 
Worden, 42 Mich. 154, 3 NW 876. 

Mo.—Hach v. Hill, 106 Mo. 18, 16 
SW 948; New England L. & T. Co. v. 
Workman, 71 Mo, A. 275. 

Mont.—Bartels v. Davis, 34 Mont. 
285, 85 P1027. 

Nebr.—Rossbach v. Micks, 89 Nebr. 
821, 132 NW 526, 42 LRANS 444, 

N. Y.—Matter of Lawrence Ave., 
182 App. Div. 739, 169 NYS 1018; 
Latimer v. Veader, 20 App. Div. 418, 
46 NYS 823; Stephenson v. Naumann, 
195 NYS 768 [aff 197 NYS 951 mem]. 

N. C.—Allen v. Stainback, 186 N. C. 
75, 118 SE 903; Burton v. Wheeler, 42 
N: C. 217. 

N. D.—Brastrup v. Ellingson, 36 
N. D. 68, 161 NW 5538. 

Or.—Temple v. Harrington, 90 Or. 
295, 176 P 430; Gress v. Wessinger, 
88 Or. 625, 172-B)495. 

Pa.—Land Title, etc., Co. v. Shoe- 
maker; 257 Pay, 2138; 10%) .A03385. 

Tex.—Fidelity Trust Co. v. Fowler, 
(Civ. A.) 217 SW 953; Vinson v. Car- 
ter, (Civ. A.) 161 SW 49 [writ of er- 
ror den 106 Tex. 273, 166 SW 363]. 

Wis.—Evenson y. Bates, 58 Wis. 24, 
15 NW 837. 

{a] Tllustrations. — (1) Where, 
contemporaneously with the receipt 


pose of correcting a mistake in a prior mortgage, 
the two instruments constitute one mortgage.®* But 


of a security deed, the grantee 
therein by written contract agreed to 
extend the date of payment fixed by 
the deed, each writing may be used 
to ascertain the true intention of the 
parties, and may authorize the de- 
termination that separate papers 
when construed together constituted 
but one contract. Dyal v. Foy, 159 
Ga. 848, 126 SE 783. (2) Where, in 
one transaction and on the same 
property, a mortgagor executed a 
mortgage to plaintiff mortgagee, and 
another to defendant mortgagees for 
their support and maintenance, their 
mortgage providing that they should 
live on the premises during the re- 
mainder of their life, and plaintiffs’ 
mortgage read, “except the life lease 
held by” defendants, the life lease in 
defendants’ mortgage was by the 
exception in plaintiff's mortgage 
given the same force as if incorpo- 
rated in his mortgage. Strickland v. 
Rollins, 122 Me. 334,120 A 43. 

[b] Simultaneous execution of 
mortgage and other instruments as 
parts of the same subject matter re- 
quires construction as one agreement. 
Vinson v. Carter, (Tex. Civ. A.) 161 
Sw 49. : 

[c] Deed and  purchase-money 
mortgage.—Where it appears that a 
mortgage was given to secure the 
purchase money of land conveyed by 
deed, the mortgage and deed are to 
be considered as parts of one trans- 
action and construed together. 
Holmes v. Winler, 47 Fed. 257; But- 
terfield v. Lane, 114 Me. 333, 96 A 
233; De Garmo vy. Phelps, 176 N. Y. 
455, 68 NE 873; Williams v. Gillies, 
75 N. Y. 197; Greenpoint Sugar Co. v. 
Whitin, 69 N. Y. 328; Dusenbury v. 
Hulbert, 59 N. Y. 541; Hitchcock v. 
Northwestern Ins. Co., 26 N. Y. 68; 
Rawson v. Lampman, 5 N. Y. 456; 
Matter of Lawrence Ave., 182 App. 
Div., 739, 2169 “NYS 1018; ‘Rossi in 
Glenwood Cemetery Assoc., 81 App. 
Div. 357, 81 NYS 779; South Baptist 
Soc. v. Clapp, 18 Barb: (N. Y.) 85; 
Kennedy v. Babcock, 19 Misc. 87, 43 
NYS 8382; McDuffie v. Clark, 1 NYS 
462; Bell v. New York, 10 Paige (N. 
Y.) 49; Allen v. Stainback, 186 N. C. 
75, 118 SE 903. 

[d] Lease, the rent under which 
is secured by mortgage, should be 
construed with the mortgage. Fields 
v. Mott, 9 N. D. 621, 84 NW 555. 

Mortgage and note or bond see in- 


fra § 340. 

$4 Patterson v.’ Taylor, 15 Fla. 
336., 

95. Matt v. Matt, 156 Iowa 503, 


137 NW 489. 

96. Wheeler, ete, Mfg. 
Howard, 28 Fed. 741. 

97. Rossbach v. Micks, 89 Nebr. 
821, 182 NW 526, 42 LRANS 444, 


COLOR 
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the mere fact that two mortgages on the same land 
are executed on the same day, by and to the same 
parties, does not raise a presumption that they are 
given to secure the same indebtedness, or that they 
are to be treated as parts of a single instrument.°® 
Nor can separate mortgages on land in different 
counties, executed at the same time, by and to the 
same parties, to secure the same indebtedness, be 
single instrument.°°® 
Where a mortgage contains no reference to another 
mortgage executed and delivered at the same time, 
and the latter mortgage is expressly declared to he 
not only collateral to the bond secured, but to the 
former mortgage, the firsf mortgage is the primary 


construed as constituting a 


98. Dahlstrom v. Unknown Claim- 
ants, 156 Iowa 187, 135 NW 567, 39 
LRANS 524. 

99. McDonald v. Nashua Second 
Nat. Bank, 106 Iowa 517, 76 NW, 
1011; Tacoma Sav. Bank, etc., Co. v. 
Safety Inv. Co., 123 Wash. 481, 212 P 
726. 

1. Abert v. Kornfeld, 128 App. 
Div.547, Li2 NYS 884. 

2. U. S.—Lumbermen’s Trust Co. 
v. Title Ins., etc., Co., 248 Fed. 212, 
222, 160 CCA 290 [quot Cyc]; Brewer 
v. Penn Mut. L. Ins. Co., 94 Fed. 347, 


36 CCA 289; Low v. Blackford, 87 
Hed.) 392, 31 CCA. 1539 Gregory |v. 
Marks, 10 F. Cas. No. 5,802, 8 Biss. 
44 


Ala.—Chambers v. Marks, 93 Ala. 
412, 9S 74. 

Ariz.—Copper Belle Min. Co. v. Co- 
tello, 12 Ariz. 318, 100 P 807; Davis 
vy. Dodson, 4 Ariz. 168, 35 P 1058. 

Ark.—Pillow v. Sentelle, 49 Ark. 
430, 5 SW 783. 

Cal.—Hall v. Jameson, 151 Cal. 606, 
91 P 518, 121 AmSR 137, 12 LRANS 
1190; Trinity County Bank v. Haas, 
IHU Calkw5s3; 59) [P88554 Meyers WV. 
Weber, 133 Cal. 681, 65 P 1110; San 
Luis Obispo. County Bank v. Gold- 
tree, 129 Cal. 160, 61 P 785; Phelps v. 
Mayers, 126 Cal. 549, 58 P 1048; Rus- 
sell v. Findley, 122 Cal. 478, 55 P 
143; Fernandez v. Tormey, 121 Cal. 
515, 58 P 1119;. Irvine v.. Perry, 119 
Cal. 352, 51 P 544, 949; Whitcher v. 
Webb, 44 Cal. 127; San Gabriel Val- 
ley Bank vy. Lake View Town Co., 7 
Cal. Unrep. Cas. 266, 86 P 1727. 

Fla.—Graham v. Fitts, 53 Fla. 1046, 
43 S 512, 13 AnnCas 149. 

Ga.—Linam y. Anderson, 12 Ga, A. 
735, 740, 78. SE 424 [quot Cyc]. 

Ida.—Dighton v. First Exch. Nat. 
Bank, 33 Ida. 273, 192 P 832; Clark v. 
Paddock, 24 Ida. 142, 132 P 795, 46 
LRANS 475. 


Ill._—Harper v. Ely, 56 Ill. 179; 
Barton v. Hayden, 199 Ill. A. 37; 
Boley v. Lake St. El. R. Co., 64 Ill. 


A. 305; Merrill v. Elliott, 55 Ill. A. 34. 
Ind.—Buchanan vy. Berkshire L. 
Ins. Co., 96 Ind. 510; Zekind v. New- 
kirk, 12 Ind. 544; Central Trust, etc., 
Co. v. Kirkman, 73 Ind. A. 633, 127 
NE 452. 
lowa.—Coffin v. Younker, 196 Iowa 
1021, 195 NW 591; Mowbray ov. 
Simons, 183 Iowa 13889, 168 NW 217; 
McDonald v. Nashua Second Nat. 
Bank, 106 Iowa 517, 76 NW 1011; 
Clayton vy. Whitaker, 68 Iowa 412, 27 
NW 296; Fetes v. O’Laughlin, 62 
Iowa 5382, 17 NW 764; Dobbins vy. 
Parker, 46 Iowa 357. 
Kan.—Robbins v. Maddy, 95 Kan. 
219, 147 P 826; Van Arsdale-Osborne 
Brokerage Co. v. Martin, 81 Kan. 499, 
106 P 42; Spesard v. Spesard, 75 Kan. 
87, 88 P 576; Meyer v. Graeber, 19 
Kan. 165; Sturgis First Nat. Bank v. 
Peck, 8 Kan. 660; Muzzy v. Knight, 
8 Kan. 456; Evans y. Baker, 5 Kan. 
A. 68, 47 P 314; New England Mortg. 
Security Co. v. Casebier, 3 Kan A. 
T4145 °P 452; Kansas lu. & "T. (Cows 
Gill, 2 Kan. A. 488, 43 P 991. 
Ky.—Terrell v. Cheatham, 200 Ky. 
667, 255 SW 262; Parks vy. Cooke, 3 
Bush 168. 
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security.+ 


Me.—Eugley v. Sproul, 115 Me. 463, 


99 A 448. 
Mass.—Crafts v. Crafts, 13 Gray 
0 


Mich.—Engler v. Engler, 192 Mich. 
361, 158 NW 836. 

Mo.—Brown v. Kennedy, 274 SW 
357; Wilson v. Reed, 270 Mo. 400, 193 
SW 819. 

Mont.—Bartels v. Davis, 34 Mont. 
285, 85 P 1027. 

Nebr.—Northern Counties Inv. 
Trust v. Edgar, 65 Nebr. 301, 91 NW 
402, 96 NW 1022; Consterdine v. 
Moore, 65 Nebr. 291, 91 NW 399, 96 
NW 1021, 101 AmSR 620; Garnett v. 
Meyers, 65 Nebr. 280, 91 NW 400, 94 
NW 803; Northwestern Mut. L. Ins. 
Co. v. Butler, 57 Nebr. 198, 77 NW 
667; Homie JB. Insy Co. .v.-/Miteh, 552 
Nebr. 88, 71 NW 940; Grand Island 
Sayv., ete., Assoc. v. Moore, 40 Nebr. 
686, 59 NW 115; Fletcher v. Daugh- 
erty, 18 Nebr. 224, 18 NW 207. 

N.. Y.—In re, Pirie, 198 .N.. Y. 209, 
91 NE 587, 19 AnnCas 67/2, 199: N. Y. 
524 mem, 91 NE 1144 mem; Batchel- 
der v. Council Grove Water Co., 131 
N. Y. 42, 29 NE 801; Paine v. Jones, 
(GS LNCHY. 2740 89 NY Wkly Dis’ 448. 
Reynolds vy. Title Guarantee, etc., Co., 
120 Mise. 561, 200 NYS 105 [aff 208 
App. Div. 556, 203 NYS 851 (rev on 
other grounds 240 N. Y. 257, 148 NE 
514)]; Biedka v. Ashkenas, 119 Misc. 
647, 197 NYS 851, 852 [cit Cye]: 

N. C.—Allen vy. Stainback, 186 N. C. 
75, 118 SE 9083. 


N. D.—St. Thomas First Nat. Bank | 


v. Flath, 10 N. D. 281, 86 NW 867. 

Okl.—Starr v. Vaughn, 241°P 152; 
Rennie v. Oklahoma Farm Mortg. Co., 
99 (OkL 217,226 BP sia. 315 iquot 
Cyc]; Bollenbach vy. Ludlum, 84 Okl. 
14, 201 P 982; Sims v. Central State 
Bank, 56 Okl. 129, 155 P 878; Okla- 
homa City Dev. Co. v. Picard, 44 Okl. 
674,/146 P 313; FE Bi Collins inv. Go: 
v. Sanner, 42 Okl. 634, 142 P 318; 
Jones v. Hubbard, 37 Okl. 592, 132 P 
1082; Flesher vy. Hubbard, 37 Okl. 
587, 132 P 1080. 

Or.—Temple vy. Harrington, 90 Or. 
295, 176 P 430. 

Pa.—Kennedy v. Ross, 25 Pa. 256. 

S. C.—Rhodus v. Goins, 129 S. G 
40, 123 SE 645, 646 [quot Cyc]. 

S:).D:—Green y. Hrick, 25 Si Ds 342% 
126 NW 579. 

Tex.—Fidelity Trust Co. v. Fowler, 
(Civ. A.) 217 SW 953; Armstrong v. 
Wilson, (Civ. A.) 109 SW 955. 

Wash.—Lovell v. Musselman, 81 
Wash. 477, 478, 142 P 1148 [cit Cyc]; 
Bell v. Engvolsen, 64 Wash. 33, - 
116 P 456 [cit Cyc]; Watson v. Saw- 
yer, 12 Wash. 35, 40'°P 413,.41 P 43, 

Wis.—Ogden v. Bradshaw, 161 Wis. 
49, 150 NW 399, 152 NW 654; Scheibe 
v. Kennedy, 64 Wis. 564, 25 NW 646; 
Stanton v. Caffee, 58 Wis. 261, 16 NW 
601; Evenson y. Bates, 58 Wis. 24, 15 
NW 837; Schoonmaker y, Taylor, 14 
Wis. 318. 

See also Bills and Notes § 330. 

[a] An indorsement of guaranty 
on a bond secured by a mortgage 
must be construed with the mort- 
. Hanford vy. Rogers, 11 Barb. 
GN Ye ELS: 

Note and mortgage on same 


' merely, 


[8§ 339-34 


[§ 340] b. Mortgage and Note or Bond. Where 

a mortgage is given to secure the payment of a note 
or bond, the two instruments being made at the same 
time, they are to be read and construed together 
as parts of the same transaction,? especially where 
the note or bond is referred to in the mortgage, ‘or 
vice versa,’ and hence the terms of the one may 
explain or modify the other;* and a stipulation or 
condition inserted in the one is an effective part of 
the contract of the parties, although not found in 
the other, provided there is no necessary incon- 
sistency.” Even though the mortgage is executed long 
after the date of the note it will, if such appears 


paper.—Under Civ. Code (1910) §§ 
4266, 4268 (1), a note and a mortgage 
securing it, written upon the same 
paper and executed at the same time, 
must be construed as constituting 
but one contract. Smith v. Downing 
Co}, 21 ‘Gar Ae 7413905 Shei92 

{c] Construction as to debt or 
liability secured.—Phelps v. Mayers, 
126 Cal. 549, 58 P 1048; Boley v. Lake 
St. El. R. Co., 64 Ill. A. 305; Cleaven- 
ger v. Beath, 53 Ind. 172; Howe v. 
Dibble, 45: Ind. 120; Dorsch v. Rosen- 
thall, 39 Ind. 209; Jewett v. Tucker, 
139 Mass. 566, 2 NE 680; Crafts v. 
Crafts, 13 Gray (Mass.) 360; Engler 
v. Engler, 192 Mich. 361, 158 NW 
836; Garnett v. Meyers, 65 Nebr. 280, 
91 NW 400, 94 NW 803; Fletcher vy. 
Daugherty, 13 Nebr. 224. 13 NW 207; 
Bastin v. Schafer, 15 OKl. 607, 85 P 
349; Watson v. Sawyer, 12 Wash. 35, 
40. P 413, 41 <P 43. 

[d] In North Dakota Rev. Codes 
§ 3900, providing that several con- 
tracts relating to the same matters 
between the same parties, and made 
as parts of, substantially one trans- 
action, are to be taken together, es- 
tablishes a rule of interpretation 
and does not unite several 
contracts into a single contract; and 
hence a realty mortgage and the note 
secured thereby do not constitute a 
single contract, but remain as sepa- 
rate contracts, except for the purpose 
of interpretation. St. Thomas First 
Nat. Bank v. Flath, 10 N. D. 281, 
86 NW 867. 

S. Babbitt v. Read, 236 Fed. 42, 
149 CCA 252; Graham yv. Fitts, 53 Fla. 
1046, 43 S 512, 13 AnnCas 149; Engle 
v. Worth County, 278 Mo. 295, 213 
SW 70. 

4 See cases supra notes 2, 3. 

5. U. S.—Lumbermen’s Trust Co. 
v.. Title Ins., etc, Co., 248 Fed. 212, 
222, 160 CCA 290° [quot Cyc]; Babbitt 
v. Read, 236 Fed. 42, 149 CCA 252; 
Low v. Blackford. 87 Fed. 392, 31 
CCA 15. 

Cal.—Trinity County Bank v. Haas, 
151 Cal. }553,°91 se. 38b. 

Ga.—Linam vy. Anderson, 12 Ga. A. 
735, 740, 78 SE 424 [quot Cyc]. 


Iowa.—Clayton v. Whitaker, 68 
Iowa 412, 27 NW 296. 
Kan.—livans v. Baker, 5 Kan. A. 


6SietiePrsl 4: 

N. Y.—Batchelder v. Council Grove 
Water Co., 131 N. Y. 42, 29 NE 801. 

N. C.—Allen v. Stainback, 186 N. C. 
75, 118 SE 908. 

Okl.—Oklahoma City Dey. Co. v. 
Picard, 44 Okl. 674, 146 P 81. 

Wash.—Lovell v. Musselman, 81 
Wash. 477, 142 P 1148; Bell v. Eng- 
volsen, 64 Wash. 33, 116 P 456. 

Wis.—Scheibe v. Kennedy, 64 Wis. 
564, 25 NW 646; Schoonmaker v. 
Taylor, 14 Wis. 313. . 

[a] ‘Note imported into mortgage. 
—Where a mortgage is conditioned 
for the payment of a certain sum, 
with interest, “according to the tenor 
of” the note to secure which the 
mortgage was given, and the note 
provides for payment of interest an- 
nually, the terms of such note are 
imported into the mortgage, and a 
failure to pay interest as provided in 


Fcr later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


cm yay 
ie Rie 


ve 


8§ 340-342] 


to have been the intention of the parties, become 
a part of the contract from the time of its delivery, 
the same as if both instruments had been executed 
at the same time.® The fact that a provision con- 
tained in the mortgage is indorsed on the back of 
the note secured neither adds to, nor detracts from, 
the rights of the parties.’ But if the note or bond 
and the mortgage contain conflicting and irrecon- 
cilable provisions as to the character or terms of 
the debt or interest, or the time for its payment, 
the note will govern, as being the principal obliga- 
tion.® 

Acceleration clause in mortgage.® It is a general 
rule that the date of payment fixed in the note or 
bond may be controlled by a clause in the mortgage 
accelerating the maturity of the principal on default 
in the payment of installments or interest,!° al- 
though the rule is not applicable to a party to the 
note who is not also a party to the mortgage." 
On the other hand it has been held that an accelera- 
tion clause in the mortgage will not affect the note 
as to the date of its maturity, except for the pur- 
pose of enforcing the mortgage security.17 Under 
this rule the maturity of the note, so far as it 
affects an action on the note alone, is determined 
by the terms of the note as to the time of pay- 
ment,!® but in an action on the note and to fore- 
close the mortgage on default in the payment of 
interest, or an installment of the principal, the 
acceleration clause in the mortgage fixes the rights 


the note is a breach of the condition 
of the mortgage. Scheibe v. Ken- 
nedy, 64 Wis. 564, 25 NW 646. 


Wis. 313 
ob 
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Wis.—Schoonmaker v. Taylor, 


Trease v. Haggin, 107 Iowa 


[41 C.J.) 453 


of the parties.'4 

Acceleration clause in note. Where a note and 
a deed of trust are executed at the same time as 
a part of the same transaction the instruments 
will be construed together, and a provision in the 
note for its maturity on failure of the maker to 
furnish additional security in case security fur- 
nished by him shall become less valuable, but not 
specifying the security, will be held to refer to 
depreciation in the value of the land covered by 
the trust deed.1*% ; 

[§ 341] C. Time of Taking Effect.1° In general 
a mortgage takes effect from the date of its exe- 
cution and delivery.1® But in the case of a convey- 
ance of lands and the giving of a mortgage to secure 
the purchase money, the two instruments may take 
effect simultaneously, although not executed on the 
same day, if intended by the parties to constitute 
parts of one and the same continuous transaction.** 
Where the mortgage is given to secure a loan to be 
made in the future, or liabilities to be afterward 
incurred by the mortgagee, it takes effect from the 
time when the money is advanced or the labilities 
attach.18 On the other hand it has been held that 
a mortgage by a purchaser of land to secure the 
price and future advances is valid from its date, 
the purchase price constituting a sufficient consider- 
ation.!® 

[§ 342] D. Evidence To Aid Construction.”° 
though parol or 


Al- 
extrinsic evidence is not admissible 


14|v. Sanmer, 42 Okl. 634, 142 P 318. 


144%. Armstrong y. Wilson, (Tex. 
Civ. A.) 109 SW 955. 


6 Spesard y. Spesard, 75 Kan. 87,| 458, 78 NW 58. | 15. See also Deeds § 126 et seq. 
88 P 576. 12. Minn.—White v. Miller, 52 Time whem lien attaches see infra 
- 7 Matt v. Matt, 156 Iowa 5038, 137 | Minn. 367, 54 NW 736, 19 LRA 673. § 430. 

NW 489. Mo.—Westminster College v. Peir- 16. Ala.—Cross v. Ensley Bank, 


8. U. S.—Indiana, etce., R. Co. v. 
Sprague, 103 U. S. 756, 26 L. ed. 554; 
Lumbermen’s Trust Co. v. Title Ins., 
etc., Co., -248 Fed. 212, 222, 160 CCA 
290 [quot Cyc]. 

Ga.—Linam v. Anderson, 12 Ga. A. 
735, 740, 78 SE 424 [quot Cyc]. 

Ida.—Tipton vy. Ellsworth, 18 Ida. 
207, 109 P.134. 

Iowa.—Mowbray  v. 183 
Iowa 1389, 168 NW 217. 

Kan.—Kansas L. & T. Co. v. 
Thayer, (A.) 58 P 238; New England 
Mortg. Security Co. v. Casebier, 3 
Kane A, 7440-45 7p. 452. 

Mich.—Ferris v. Johnson, 136 Mich, 
227, 98 NW 1014. 

Mo.—Owings v. McKenzie, 133 Mo. 
323, 33 SW 802, 40 LRA 154 [overr 
Noell: v. Gaines, 68 Mo. 649]; Lawson 
v. Cundiff, 81 Mo. A. 169. 

Nebr.—Fletcher v. Daugherty, 13 
Nebr. 224,13 NW 207. 

N. Y.—Rothschild v. Rio Grande 
Western R. Co., 84 Hun 108, 32 NYS 
37 [aff 164 N. Y. 594 mem, 58 NE 
1092 mem]. 

TS, (Ol 


Okl.—Bastin v. 

607, 85 P 349. 

S. C.—Rhodus v. Goins, 129 S. C. 

40, 123 SEH 645, 646 [quot Cyc]. 
Wash.—Lovell v. Musselman, 81 

Wash. 477, 478, 142 P 1148 [cit Cyc]. 
9. Validity of provision see supra 


ie. U. S.—Brewer v. Penn Mut. L. 
Ms, sory, 94 Hed. 347,136) CCA (289% 
Wheeler, ete., Mfg. Co. v. Howard, 28 


Simons, 


Schafer, 


Fed. 741; Gregory v. Marks, 10 F. 
Cas. No. 5,802, 8 Biss. 44. 
Ala.—Chambers v. Marks, 93 Ala. 


412,9S 74. 

Iowa.—Fox v. Gray, 105 Iowa 433, 
75 NW 339; Clayton v. Whitaker, 68 
Iowa 412, 27 NW 296. 

Kan.—Darrow v. Scullin, 19 Kan. 
fp vans v. Baker, 5 Kan. A. 68, 47 

314. 


Ky.—Parks v. Cooke, 3 Bush 168. 

Nebr.—Consterdine v. Moore, 65 
Nebr. 291, 91 NW 399, 96 NW 1021, 
101 AmSR 620. 


sol, 161 Mo. 270, 61 SW 811; Owings 
v. McKenzie, 133 Mo. 3238, 338 SW 802, 
40 LRA 154 [overr Noell v. Gaines, 
68 Mo. 649]; Mason v. Barnard, 36 
Mo. 384; Morgan y. Martien, 32 Mo. 
438; Lawson v. Cundiff, 81 Mo. A. 169. 
Oh.—McClelland v. Bishop, 42 Oh. 
Stell oe 
Okl.—Bollenbach v. Ludlum, 84 
Okl. 14, 201 P 982; Westlake v. 
Cooper, 69 Okl. 212, 171 P 859, LRA 
1918D 522; Alwood v. Harrison, 66 
Ok1,' 203, 171.P 325. 
R. I—American Nat. Bank v. 
American Wood Paper Co., 19 R. I. 
149,32 A 305,61 AmMSR 746, 29 LRA103. 
W. Va.—Morton vy. Rock Bottom 
Coal Co., 91° W. Va.-169, 112 SE 396. 
{aJ] Reason for rule.—‘‘The stipu- 
lation in the mortgage should be 
construed as providing a remedy on 
the mortgage; and that so far as 
foreclosure proceedings are con- 
cerned, the notes for that purpose are 
due, but for general purposes, the 
obligations on the notes, are to be 
determined by their own express 
terms. In this way both contracts 
can stand and be fully enforced ac- 
cording to the manifest intention of 
the parties.” McClelland vy. Bishop, 
42 Oh. St. 118, 124 [quot Phillips v. 


Williams, 33 Okl. 766, 767, 127 P 
1072). 
[b] For example, where a series 


of notes for distinct sums were pay- 
able at certain times, a mortgage at- 
tached to each stipulating that if de- 
fault should be madé in the payment 
of any of the notes all would become 
due does not affect the due date of 
the notes for the purpose of demand 
and notice to charge indorsers, al- 
though it allows foreclosure on de- 
fault in payment of one of the notes. 
McClelland v. Bishop, 42 Oh. St. 113. 

13. Mason v. Barnard, 36 Mo. 384; 
Bollenbach v. Ludlum, 84 Okl. 14, 201 
P 982; Alwood v. Harrison, 66 Okl. 
ZO sends Ea oor 

14. Bollenbach v. Ludlum, 84 Okl. 
14, 201 P 982; KF. B. Collins Inv. Co. 


203 Ala. 561, 84'S 267; Jones v. Kelly, 
203 Ala. 170, 82 S 420. 

Conn.—Mix y. Cowles, 20 Conn. 420. - 

Ill.—Bearss v. Ford, 108 Ill. 16; 
Baneé:; ‘vi, Pritchett,, 223) 1Nt AS .68e: 
Johnson v. Prosperity Loan, etc., As- 
soc., 94 Ill. A. 260; Desmond v. Lan- 
phier, 86 Ill, A. 101 [aff 187 Ill. 370, 
58 NE 343]. ! 

Ind.—Krutsinger v. Brown, 72 Ind. 
466; Cassidy v. Ward, 70 Ind. A. 550, 
123 NE 724. 

Kan.—Spesard v. Spesard, 75 Kan. 
STS 8. elo Gs 

Mass.—Federal Trust Co. v. Bristol 
County, St, R.tCo., 222 ..Mass. 35,2109 
NE 880. 
ot altar a SOR v. Dickens, 20 Miss. 
hey Y.—Schafer v. Reilly, 50 N. Y. 

ag caer of delivery see supra 

1 


17. Holmes v. Winler, 47 Fed. 257; 
Roane v. Baker, 120 Ill. 308, 11 NE 
246, 2 NE 501; Stewart v. Smith, 36 
Minn, 82, 30 NW 430, 1 AmSR 651. 

18. Langfitt v. Brown, 5 La. Ann. 
231; Meeker v. Clinton, etc., R. Co., 2 
La. Ann. 971; Choteau v. Thompson, 
2 Oh. St. 114. See also Weed v. Bar- 
ker, 935) Ne FR 8860 Choldinge “that, 
where the parties to a mortgage, who 
resided out of the county where the 
land lay, being within that county 


temporarily, executed, delivered, and 
recorded the mortgage, and, within a 
short and reasonable time thereafter, 
made the loan and note pursuant to 
the agreement, the mortgage, took 
effect from the latter date. The loan 
and the mortgage are to be regarded 


as parts of the same transactions, the 
latter having effect as. a security 
from the date of the loan). 
19.. Blackmar v. Sharp,’ 23 R.. I. 
412, 50 A 852. 
20. Evidence to: 
Aid description of property mort- 
gaged see Supra § 249, 
Identify or limit debts or liabilities 
secured see infra § 347. 
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to contradict or vary the terms of a mortgage,?* 
such testimony is admissible to identify the subject 
matter referred to in the mortgage in general. terms, 
or to show the situation, condition, and mutual rela- 
tions of the parties, in order to make clear the 
meaning of language used which would otherwise 
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be uncertain or ambiguous.?? 

[§ 343] E. Questions for Jury. The meaning and 
effect of provisions in a mortgage, as determined 
by construction from its language, are matters for 
the decision of the court, and should not be referred 
to a jury.8 


XI. DEBTS OR LIABILITIES SECURED? 
[By Atpert DrForest TYLER] 


[§ 344] A. In General—l. What May Be Secured. 
A debt as the subject of a mortgage is a duty or 
obligation to pay money for the enforcement of 
which an action will lie,?> and the debt secured may 
exist at the date of the mortgage or be thereafter 
created as the parties may agree.?® An unliquidated 
claim, or whatever sum may be due from the mort- 
gagor to the mortgagee at a given time, may also 
be-secured.27 A mortgage may, however, be given 
for purposes other than to secure a debt due to the 
mortgagee.?® It may be given to indemnify the 
mortgagee against a debt for which he is contin- 
gently liable,?® or to secure the performance of a 
duty or obligation resting on the mortgagor, if such 
obligation is capable of being reduced to a money 
value.*° 

[§ 345] 2. Description of Debt or Liability in 
Mortgage*!—a. Construction in General. In deter- 
mining the character, terms, or amount of the debt 
or liability secured by a mortgage the general rules 
of construction heretofore stated*? are applicable. 
Thus the elementary rule is to ascertain from the 


21. See Evidence §§ 1514-1517. 
22. See Evidence §§ 1515-1517. 


[a] To show indebtedness cov- 31. 


of contract to furnish support and 
maintenance see infra § 353. 
Cross references: 


instrument, as an entirety and in all its parts, the 
actual intention of the parties, giving meaning and 
effect, if possible, to all the words and clauses 
used.*? Another rule of construction in determin- 
ing the debt or lability secured is that which the 
parties themselves, by their conduct, put upon the 
mortgage.** It is also a general rule that, when a 
mortgage is given to secure the payment of a note 
or bond, the two instruments being made at the 
same time, they are to be construed together as if 
they were parts of one and the same document, to- 
gether constituting one contract, and thus either 
may qualify the terms of the other, in relation to 
the debt secured.** In the interpretation of lan- 
guage descriptive of the indebtedness it is proper 
to disregard clerical errors therein,?® and to reject 
a description actually incorrect when enough means 
of description remain after such rejection.*”. Refer- 
ence is made in the note to cases in which the above 
rules have been expressly or inferentially applied 
in construing mortgage provisions relating to the 
debt or liability secured.*8 

St. 78. 


37. Johns v. Church, 12 Pick. 
(Mass.) 557, 23 AmD 651; Gilman v. 


ered.—Barry v. General Mortg., etc., 
Corp., (Mass.) 150 NE 293, < 

{b] ‘To show nature of liability. 
A mortgage given for a definite sum, 
without specifying the liabilities se- 
cured, may be shown by parol evi- 
dence to have been given to indem- 
nify the mortgagee against his lia- 
bilities as an indorser or surety for 
the mortgagor. Lawrence v. Tucker, 
Toe Towa hus.) oh, lon sheds dns 
Shirras v. Caig, 7 Cranch (U. S.) 34, 
8 L. ed: 260; McKinster v. Babcock, 
296 N. Y. 378; Simms v. Ramsey, 79 
W. Va. 267, 90 SE 842. 

{[c] To show property included.— 
Romero v. Rader, (lua.) 106 S 667. 

23. Ala.—Price v. Mazange, 31 
Ala. 701. 

Cal.—Hewitt v. Dean, 91 Cal. 5, 27 
P 423. 

Ind.—Bartley v. Phillips, 114 Ind. 
189, 16 NE 508. 

NEC: =Merritt vy. Kitchin, *£21-N., GC, 
148, 28 SE 358. 

Tex.—Stell v. Paschal, 41 Tex. 640. 

24. Mortgages by: 
Corporation generally see Corpora- 

tions § 2682. 
Railroad company see Railroads [338 


Cyc 506]. 

Parties secured see supra §§ 169- 
195. 

25. Stollenwerck v. Marks, 188 


Ala. 587, 65 S 1024, AnnCas1917C 981; 
Gibson v. Hopkins, 80 W. Va. 756, 93 
SE 826. 

26. Gibson v. Hopkins, supra; 
Simms v. Ramsey, 79 W. Va. 267, 90 
SE 842. 

Extension of security to other 
debts or liabilities see infra §§ 369— 
376. 

Future advances see infra §§ 362— 
368. 

27. See infra § 349. 

28. Malsberger v. Parsons, 24 Del. 
254, 75 A 698. 

29. See infra § 354. | 

30. Dover Lumber Co. v. Case, 31 
Ida. 2767 170), P: 108, 

Mortgages to secure performance 


Allegations in pleadings as to indebt- 
edness see infra XXIII. 


Construing note or bond with mort- 
gage see supra § 340. 
Dis rank of description see supra 
Sufficiency of description see supra 
§§ 251-258. 
32. See supra §§ 334-340. 
33. Ala.—Morgan County Nat. 
Bank v. Terry, 213 Ala. 3138, 104 S 


762. 

Ark.—Hollan v. American Bank of 
Commerce, ete., Co., 168 Ark. 939, 272 
SW 654. 

il. Chambers v. Prewitt, 172 Ill. 
GLSA Os Ny SAD att 715 Di As ed one 
Clark vy. Brenneman, 86 Ill. A. 416. 

Iowa.—Coffin v. Younker, 196 Iowa 
1021, 195 NW 591. 

Md:—Northern .. Cent. -R. Co.) v, 
Hering, 938 Md. 164, 48 A ‘461 [writ of 
error dism 186 U. S. 480 mem, 22 
SCt 944 mem, 46 L. ed. 1259 mem]. 

N. Y.—Maloney v. Nelson, 144 N. 
Y. 182, 39 NE 82; De Clow v. Haver- 
kamp, 198 App. Div. 83, 189 NYS 617. 

N. C.—Belton v, Farmers’, etc., 
Bank, etc., Co., 186 N. C. 614, 120 SE 
220; Stafford v. Jones, 91 N. GC. 189. 

Va.—Grimsly v. Gibson, 134 Va. 38, 
113 SE 851; Scott v. Thomas, 104 Va. 
330, 51 SE 829; Hunter vy. Beach, 80 
Va..3861: 

Wash.—Maryland 


Fidelity,  etc., 
Co. yv. Oliver, 


57 Wash. 31, 106 P 
483., 


[a] The question whether a mort- 
gage secures an annuity only, or a 
debt and interest thereon, must be 
determined from the intention of the 
parties as shown by the instrument, 
considered in’connection with the at- 
tending circumstances, Northern 
Cent. R. Co. v. Hering, 98 Md. 164, 48 
A 461. 

34. Hach v. Hill, 106 Mo. 18, 16 
SW 948; Day yv. Towns, 76 N. H. 200, 
81 A 405. 

35. See supra § 340. 

36. Damon v. Deeves, 62 Mich. 465, 
29 NW 42; Tousley v. Tousley, 5 Oh. 


Moody, 43 N. H. 239; Paine v. Ben- 
ton, 32 Wis. 491. 

Validity of mortgage containing 
false or inaccurate description of 
debt or liability see supra § 255. 

383. See-cases infra this note. 

[a] Debt or liability secyred in 
general.—_(1) A mortgage expressed 
to be void in case certain payments 
should be made upon a certain execu- 
tory contract for the delivery of 
malt, “the terms and method to be 
by notes of hand,’ but to remain in 
force if default should be made “in 
the payment of the money above 
mentioned, or any of said notes; is 
a security, not only for the giving of 
the notes, but also for their pay- 
ment on maturity. Blood v. White, 
100 Mass. 357. (2) A person being 
indebted to a bank executed to it a 
mortgage conditioned that, if he 
Should pay unto the bank all notes, 
checks, or bills of exchange “which 
have been or shall be at any time 
hereafter made, drawn, indorsed, or 
accepted by the said (mortgagor), 
and which have been or shall at any 
time be discounted by the said bank 
for his benefit, and shall pay all over- 
drafts made by him, and all balances 
of account, and all sums of money 
due or owing by him to the said 
bank upon any account whatever, 
then this conveyance shall be void.” 
It was held that this mortgage did 
not cover the indebtedness of a firm 
of which defendant subsequently be- 
came a member. Buffalo Bank v. 
Thompson, 121 N. Y. .280, 24 NE 473. 
(3) A mortgage reciting that it was 
given to secure the payment of a 
certain bond, that it was agreed that 
it was given as collateral for a cer- 
tain other mortgage, and that pay- 
ments on the latter mortgage and all 
interest paid thereon should be cred- 
ited on such former mortgage, and 
that on payment by the mortgagor of 
a stipulated sum, which was less 
than the mortgage debt, with inter- 
est, the holder of such former mort- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


- §§ 346-347] 


- [§ 346] b. Presumptions and Burden of Proof. 
Where a note and a mortgage pass between the-same 
parties and bear the same date, and the mortgage 
recites that it is given to secure a sum which is equal 
to the amount of the note, it will be presumed that 
_the note is secured by, the mortgage.*® 
a defeasance provides for a reconveyance on pay- 
ment of what the debtor owes to the named mort- 
gagee and another creditor, it will be presumed that 
the two ereditors are to share pro rata in the pro- 
A bond and mortgage pay- 
able at such time as the directors of the mortgagor 
company shall determine is presumably payable 


ceeds of the security.*° 


after the lapse of eighteen years.*! 


Burden of proof. The burden of identifying the 
indebtedness secured is on the mortgagee or those 
If the mortgagee claims that 
the mortgage covers a greater amount than the sum 
stated the burden of proof is on him, the presump- 
tion being that the mortgage secured the sum ex- 
So where an absolute deed was 


claiming under him.*? 


pressed therein.** 


gage would discharge it, was not 
security for the entire debt, but only 
for the amount required to be paid 
for its discharge. Abert v. Kornfeld, 
128 App. Div. 547, 112 NYS 884. (4) 
Where defendants were deeded cer- 
tain property on which plaintiff held 
a vendor’s lien, evidenced by notes, 
and defendants asked for an exten- 
siodn of time, and executed a trust 
deed reciting that they ‘“‘are justly 
indebted to the plaintiff, as evidence 
by certain notes assumed,” an in- 
debtedness was created on the part 
of defendants. Peterson v. Kerbey, 
(Rex Civ, A.)- Ab “SW sceails (5) 
Where one of the mortgages in ques- 
tion, although security for the en- 
tire debt, provided for release on 
payment of one half thereof in cash, 
but nothing was paid thereon when 
due, the mortgagee was entitled to 
foreclose and sell for the entire debt, 
under power of sale entitling him to 
retain enough of the proceeds to pay 
the whole debt with interest and 
Costsel StrLaull Trust—Co, wa U. Fs. 
Cereal Co., (Minn.) 206 NW 385. (6) 
Other mortgages construed. Graham 
v. National Surety Co., 244 Fed. 914, 
157 CCA 264; Birmingham Industrial 
Co. v. Phillips, 206 Ala. 467, 90 S 498; 
Blue v. Elba First Nat. Bank, 200 
Ala. 129, 75 S 577; Lightle v. Roten- 
berry, 166 Ark. 337, 266 SW _ 297; 
Wadleigh v. Phelps, 149 Cal. 627, 87 
P 93; Bridgeport First Nat. Bank v. 
National Grain Corp., (Conn.) 131 A 
404; Washington Exch. Bank  v. 
Smith, 149 Ga. 650, 101 SE 769 [rev 
23 Ga. A. 356, 98 SE 418]; Washing- 
ton Exch. Bank vy. Smith, 23 Ga. A. 
356, 98 SE 418; Patterson v. Ver- 
milion Academy, 312 Ill. 386, 144 NE 
9; Totten v. Totten, 294 Ill. 70, 128 
NE 295; Minchrod v. Ullmann, 163 
Tll. 25, 44 NE 864; National Bank of 
Republic v. Gerhardt, '209 Ill. A. 168; 
Ballenger v. Oswalt, 26 Ind. 182; 
Baldwin v. Benedict, 111 Iowa 741, 82 
NW 956; Jackson First Nat. Bank v. 
Combs, 208 Ky. 763, 271 SW 1077; 
Tennis Coal Co. v. Asher, 143 Ky. 223, 


136 SW: 197; Tharp v. Feltz, 6° B. 
Mon. (Ky.) 6; Chandler v. Phillips, 
13 Ky. Op. 770; Commercial State 
Sav. Bank v. Stevens, 180 Mich. 35, 


146 NW 226; Wheeler v. Ocker, etce., 
Mfg. Co., 162 Mich. 204, 127 NW 332; 
Campbell v. Perth Amboy Shipbuild- 
ine, ete), Coy TLeNe Te bd, (302,578 tA 
1133 [aff 70 N. J. Eq. 40, 62 A 319]; 
McComb v. Madrid Apartment Assoc., 
134: N. Y. 611, 31 NE 622; McComb 
v. Barcelona Apartment Assoc., 134 
N. . 598 mem, 31 NE 613; New- 
burgh Nat. Bank v. Bigler, 83 N. Y. 
51; Bonhoff v. Wiehorst, 57 Misc. 456, 
108 > NYS* 4387; Kistler ~v: -Chapot 
Chamois. Co., 233 Pa. 168, 82 %Ar'58; 
Grimsley v. Gibson, 134 Va. 38, 113 
SE 851; Wiltse v. Excelsior L. Ins. 
Co., 10 Alta. L. 67, 29 DomLR 32, 34 
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given as security for a debt, without any recital to 
show what the debt was, and the mortgagor testifies 
that the’ consideration expressed in the deed was. 
the debt intended to be secured, the burden is on 
the mortgagee to show that the deed was given as 
security for a greater amount.** 

Joint mortgage. 
erally in possession of distinct parcels of land exe- 
cute a joint mortgage thereon, the inference is that 
the mortgage is given to secure a joint debt;*° but 
it has been held that, where two persons unite in 
mortgaging their lands owned in severalty, each is 
presumptively lable for half the debt*® and his 


Where two or more persons sev- ~ 


lands are primarily. chargeable to that extent.*7 


WestLR 1114; Griffiths v. Mackenzie, 
3 OntWR 777. See Goodrum v. Mer- 
chants’, ete., Bank, 102 Ark. 326, 144 
SW 198, AnnCas1914A 511 (mortgage 
given to cover ‘criminal shortage” 
in cashier’s accounts); Hewlett v. 
Evans, 56 Cal. -A. 344, 205 P 492 (ex- 
pense of contesting mortgagor’s 
claim to reconveyances on: payment 
of less amount than actually secured, 
held within terms of mortgage); 
American Nat. Bank vy. Brooks, 143 
Ga. 320, 85 SE 117 (mortgage held 
not to secure preéxisting debt, but 
future advances only); De Armas’ 
Succ., 3 Rob. (La.) 342 (past as well 
as future indebtedness held covered); 
Engler v. Engler, 192 Mich. 361, 158 
NW 8386 (mortgage held intended to 
secure payment of principal of note 
as well as interest). 

{b] Performance of contract or 
obligation.—(1) To justify a court in 
holding that the purpose of a mort- 
gage or trust deed given subsequently 
to the execution of a contract of 
guaranty was to secure the perform- 
ance of the contract of guaranty, 
such intent must be expressed clearly 
and unequivocally in the mortgage 
or trust deed. Kelley v. Goldschmidt, 
4TCal. 2A, 138, ) 41, 907 P 558 (trust 
deed given by a principal debtor sub- 
sequent to the execution of a con- 
tract of guaranty ‘“‘to secure the pay- 
ment to H. of the debts evidenced by 
two notes,” ete. held not to show 
an intent to secure the performance 
of the contract of guaranty as well 
as payment of the note, although the 
declaration .of trust set out not only 
the notes, but also the contracts of 
guaranty, the latter being indorsed 
on the back of the notes). (2) A 
contract of. the general manager of 
a farmers’ mercantile company to 
cover any shortage or misappropria- 
tion secured by his mortgage of 
realty did not cover any liability for 
his destruction of the company’s 
goods by fire either wantonly or neg- 


ligently. Faulkner Vv. Karmers’ 
Produce; etes nCoyo 180) Ky... 22)4:85 
SW 151. (3) Other mortgages con- 
strued. Furbish v. Sears, 9 F. Cas. 
No. 5,160, 2 Cliff. 454; Blessing v. 
Johnson, 164 Ky. 647, 176 SW 17; 
Greene v. Richards, 244 Mass. 495, 


139 NE 175; Runnells v. Pruitt, (Tex. 
Civ. A.) 204 SW 1017. 

[c] Time of payment of debt.— 
(1) A defeasance to a deed reciting 
that it was intended as a mortgage 
to secure a loan, the grantee binding 
himself to reconvey at any time on 
the payment to him of the amount 
loaned, and a demand for a deed, did 
not fix a time, either certain or un- 
certain, for the payment of the debt. 
Newhall v. Sherman, 124 Cal. 509, 57 
P 387. (2) Plaintiff advanced money 
to defendant under a contract that 
defendant should manufacture and 


[§ 347] c. Parol or Extrinsic Evidence. Although 
a written contract cannot be contradicted or varied 
by parol or extrinsic evidence,*® yet such evidence 
is admissible to apply a written contract to its 
proper subject matter.*® 
mortgage, extrinsic evidence is admissible to iden- 
tify the debt or obligation intended to be secured ;°° 


Henee, in the case of a 


ship glass to plaintiff according to 
orders, that the debt should be se- 
cured by a.note and mortgage, and 
that all invoices of glass should have 
deducted from them ten per cent of 
the invoice price, to be credited on 
the mortgage, which stipulated that 
the loan should be paid in six 
months. It was held that, construing 
the contract and mortgage together, 
they showed no intention that the 
payment of the debt should be ex- 
tended until such time as the ten per 
cent deducted from invoices shipped 
should satisfy the mortgage. Pitts- 
burgh Plate Glass Co. v. Millville 
ImpriiCo., 59.N. Jz'BHq.527, 46 A. 2it 
{aff 61 .N. J. Eq: 671, .47 A: 1182); 
(3) Other provisions construed. Cary 
v. Whiting, 118 Mass. 363; Shire v. 
BA eae 50 App. Div. 117, 63 NYS 

39. Bailey v. Fanning Orphan 
School, 14 SW 908, 12 KyL 644; Pep-. 
per v. Dunlap, 16 La. 163. See Na- 
tional Bank of Republic v. Gerhardt, 
209 Ill. A. 168 (no presumption that 
debt of guarantor on note was in- 
cluded in trust deed merely because 
amount of security covered was 
large enough for that purpose). 

49. Adams v. Robertson, 37 Ill. 45. 

41. Rhone v. Keystone Coal Co., 
250 Pa. 336, 95. A 5380. 

42. Pillow v. Sentelle, 49 Ark. 430, 
5 SW 783; Montgomery County 
Bank’s App., 36. Pa. 170. 


48. Bergdoll v. Sopp, 232 Pa. 21, 
81 A 62. 

44. Freytag v. Hoeland, 23 N. J. 
Hq. 36. 

45. Stroud v. Casey, 27 Pa. 471. 

46. Hoyt v. Doughty, 6 N. Y. Su- 
per. 462. : 

47. Hoyt v. Doughty, supra. 


48. See HMvidence §§ 14438-1527, 
439. See Evidence §§ 1683-1692. 


50. U. S.—In re Silver, 208 Fed. 
797; Baldwin v. Raplee, 2 F. Cas. No. 
801, 4 Ben. 4388. 

Ala.—Huckaba yv. Abbott, 87 Ala. 
409, 6 S 48; Forsyth yv. Preer, 62 Ala. 
443; Doe v. McLoskey, 1 Ala. 708. 

Cal.—Keese v. Beardsley, 190 Cal. 
465, 213 P 500, 26 ALR 1538. 

Fla.—Bludworth v. Bray, 59 Fla. 
437, 446, 52 S 957 [cit Cyc]. 

Ga.—Hester v. Gairdner, 128 Ga. 
531, 58 SE 165. 

Ida.—Weiser L. & T. Co. v. Comer- 
ford, 238; P i515. 

Ill.—Babcock v. Lisk, 57 Ill. 327. 

Iowa.—Schandelmeier v. Anderson, 
194 Iowa 768, 190 NW 417. 

Be srole nee v. Elliott, 4 La. Ann, 
303.: 

Me.—Partridge v. Swazey, 46 Me. 
414; Williams v. Hilton, 35 Me. 547, 
58 AmD 729; Bourne y. Littlefield, 29 
Me, 302. 

Md.—Boyd v. Parker, 43 Md. 182; 
Wilson v. Russell, 13 Md. 494, 71 
AmD 645, 
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but parol evidence is not admissible to show that the 
mortgage was security for a debt not in contempla- 
tion of the parties when it was executed.®! 
evidence is admissible to show that a mortgage for 
a definite sum was given to indemnify the mortgagee 
as surety or indorser for the mortgagor,°? or to 
secure future advances which might be made from 
And where future advances are se- 
cured, parol evidence may be introduced to identify 
what advances were in fact intended by the par- 


time to time.°? 


Mass.—Hampden Cotton Mills v. 


Payson, 130 Mass. 88; Stackpole v. 
Arnold, li. Mass.) 27, «6, AmD, “1/50; 
Baxter v. McIntire, 13 Gray 168; 


Hall v. Tufts, 18 Pick. 455; Johns v. 
Church, 12 Pick. 557, 23 AmD 651. 

Minn.—Nazro v. Ware, 38 Minn. 
448, 88 NW 359; Berry v. O’Connor, 
33 Minn. 29, 21 NW 840; Minor v. 
Sheehan, 30 Minn. 419, 15 NW 687. 

Mo.—Williams v. Moniteau Nat. 
Bank, 72. Mo.\292; Aull v. Lee, 61 
Mo. 160; Mandle v. Horspool, 198 Mo, 
A. 649, 201 SW 638; Deuser v. Walk- 
up, 43 Mo. A. 625. 

Mont.—Noyes v. Granite Alaska 
Col, 57s Mont. 5t1j;v189 P2225. 

N. H.—Colby v. Dearborn, 59 N. H. 
326; Benton v. Sumner, 57 N. H. 117; 
Somersworth Sav. Bank v. Roberts, 
38 N. H. 22; Melvin v. Fellows, 33 
N. H. 401; Boody v. Davis, 20 N. H. 
140, 51.AmD 210. 

N. J.—Montclair Sav. Bank v. 
Partridge, 92 N. J. Eq. 460, 113 A 926 
[ath a92GINesJan Ho. 28) lide Ano <i il; 
Campbell v. Perth Amboy Shipbuild- 
ine ‘ete. Cole 20mN J.) Ha. 40)» 62) A 
319 [aff 71 N. J. Eq. 302, 71 A 1133]. 

N. Y.—Burnett v. Wright, 135 N. Y. 
548, 32 NE 253; Farr v. Nichols, 132 
Nj Y,/°827, 30 NE. 834; Simons =v: 
Union Springs First Nat. Bank, 93 
N. Y. 269; McKinster v. Babcock, 26 
N. Y. 378; Farr v. Doxtater, 9 NYS 
141; Durfee v. Knowles, 2 NYS 466; 
Jackson v. Bowen, 7 Cow. 13; Utica 
Bank v. Finch, 3 Barb. Ch. 293, 49 
AmD 175. 

N. D.—Grebe v. Swords, 28 N. D. 
330, 149 NW 126. 

Oh.—Gill v.. Pinney, 12 Oh. St. 38; 
Hurd v. Robinson, 11 Oh. St. 232; 
Tousley v. Tousley, 5 Oh. St. 178; 
Lawton v. Adams, 13 Oh. Cir. Ct. 233, 
WaOh, Cire Dec. 29% 

Or.—Hendrix v. Gore, 8 Or. 406. 

Pa.—Peterson vy. Willing, 3 Dall. 
506, 1 L. ed. 698. 

S. C.—McAteer v. McAteer, 31 S. C. 
313, 9 SE 966; Moses v. Hatfield, 27 
S. C. 324, 3 SH 538; Dial v. Gary, 24 
S. C. 572; Walker 'v. Walker, 17 S. C. 
829; Kaphan v. Ryan, 16 S. C. 352; 
McCaughrin v. Williams, 15 8S. C. 505. 


Tenn.—Stanford vy. Andrews, 12 
Heisk. 664. 

Tex.—Ewing vy. Schultz, (Civ. A.) 
220 SW 625. , 

Utah,—Hess v. Anger, 53 Utah 186, 
177 P 232. 


Vt.—Soule v. Albee, 31 Vt. 142. 

Wash.—Union Mach., etec., Co. v. 
Darnell, 89 Wash. 226, 154 P 183. 

W. Va.—Simms v. Ramsey, 79 W. 
Va. 267, 90 SE 842. 

Wis.—Paine v. Benton, 32 Wis. 491. 

Ont.—McIntyre v. Thompson, 6 
Ont. 710. 

And see Evidence § 1515. 

{a] Explaining purpose of mort- 
gage.—(1) Where a note is given for 
a sum certain, secured by mortgage, 
but no money passes, and the object 
of the transaction does not appear 
from the note or mortgage, it may 
be shown by parol what the agree- 
ment was and what the mortgage 
was intended to secure. McAteer v. 
McAteer, 13 8S. C. 313, 9 SE 966. (2) 
And parol evidence that a mortgage, 
although expressed in absolute terms 
to be for the use of the mortgagee, 
was in fact given in consideration of 
an indorsement of a note delivered to 
plaintiff, and as security therefor, 
does not contradict or invalidate the 
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ties.°4 


Parol 


mortgage, and is admissible. Peter- 
son v. Willing, 3 Dall. (Pa.) 506, 1 
L. ed. 698. 

[b] Identifying debt secured.—(1) 
A mortgage was given by a hus- 
band and wife on her land to A as 
security for sales of goods to be 
made by him to the husband. It was 


held that parol evidence was admis- 


Sible to show that the liabilities 
which the mortgage was intended to 
Secure were those to be incurred by 
the husband to a firm of which A 
was a member. Hall v. Tay, 131 
Mass. 192. (2) And evidence to show 
that a mortgage securing ‘all other 
legal claims due said A. and B.” was 
meant to include the individual debts 
due A, aS weli as the joint debts due 
A and B, is competent on the prin- 
ciples stated in the text. Snow v. 
Pressey, 85 Me. 408,527 Aw272. . (3)) 
It may be shown by parol that a 
mortgage apparently given to secure 
the debt of an individual was really 
8iven to secure the debt of a com- 
pany. Jones v. New York Guaranty, 
ete. Co.,d0l'U. S. 622, 25 Lied. 1030, 
(4) Where a mortgage is executed in 
such terms that it may refer as well 
to contemplated as to existing debts, 
the real intention of the parties may 
be shown aliunde. Simons vy. Union 
Springs First Nat. Bank, 93 N. Y. 269. 

[c] Sufficiency of evidence as to 
debt intended to be secured. Keese 
v. Beardsley, 190 Cal. 465, 213 P 500, 
26 ALR 1538; Powell v. Huey, 241 
Ill. 132, 89 NE 299; Schandelmeier vy. 
Anderson, 194 Iowa 768, 190 NW 417 
(amount); Hrickson y. Ireland, 134 
Minn. 156, 158 NW 918; Noyes v. 
Granite-Alaska Co., 64 Mont. 406, 210 
P96; Montclair Sav. Bank v. Par- 
tridge, 92. N. J.. Eq. 460, 113 A 926 
fafi, 92. NAS. Big.wi28, eld WA 54775 
Grebe v. Swords, 28 N. D. 330, 149 
NW 126; Ewing v. Schultz, (Tex. 
Civ. A.) 220 SW 625; Hess v. Anger, 
63 Utah 86.177 Pe232. 

51. Ala.—Wilkerson vy. Tillman, 66 
Ala. 532. 

Ark.—Briggs v. Steele, 91 Ark. 458, 
121 SW 754. 

Ga.—Gunn v. Jones, 67 Ga. 398. 

Ill.—Union Nat. Bank y. Interna- 
tional Bank, 22 Ill. A. 652. [aff 123 Ill. 
510, 14 NE 859]. 

Mich.—Dunham vy. W. Steele Pack- 
ing, etc., Co., 100 Mich. 75,58 NW 627. 

N. J.—Wilbur v. Jones, 80 N- J. Ea. 
520, 86 A 769. 

N. -Y.—Walker v. Paine, 31 Barb. 
213; Utica Bank v. Finch, 3 Barb. Ch. 
293, 49 AmD 175. 

[a] Dlustration.—Where a deed 
of trust specified that it was given 
to secure all indebtedness of the 
grantor as maker and indorser of 
notes and drafts held by the bene- 
ficiary, a bank, or negotiated with it 
through the trustee, parol evidence 
was not admissible to show that, at 
the time of making the deed, the 
grantor verbally ‘agreed that it 
should be held as security for any 
debts due by him to the trustee indi- 
vidually. Union Nat. Bank vy. Inter- 
national Bank, 22 Ill. A. 652 [aff 123 
Ill. 510, 14 NE 859]. 

52. Ladd y. Lookout Mt. Distill- 
ing Co., 147 Ala. 173, 40 S 610; Simms 
v. Ramsey, 79 W. Va. 267, 90 SE 842. 

Indemnity mortgages generally sce 
infra §§ 354-361. 

53. U. S.—Jones v. New York 
Guaranty, ‘ete:, Co.,.101 Ul'S; 6227 25 


<ee 
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But where the indebtedness is specifically 
described, it is incompetent to show that by a con- 
temporaneous parol agreement it was intended to 
secure a debt of a wholly different character.®> And 
where the amount of the future advance is specified, 
and that amount was advanced, it has been held not 
competent to show by parol that the mortgage was 
intended also to secure a further indebtedness so as 
to give it a preference over junior encumbrances.*® 
Several mortgages, appearing on their face to be 


Ei Veds' 1030: \iShirrasieive Caren 
Cranch 34, 3 L. ed. 260. 
Ala.—Huckaba v. Abbott, 87 Ala. 


409, 6 S 48; Wilkerson y. Tillman, 66 
Ala. 532; Forsyth v. Preer, 62 Ala. 443. 

Cal.—Anglo-Californian Bank  v. 
Cerf, 147 Cal. 384, 81 P 1077; Langer- 
man v. Puritan Dining Room Co., 21 
Cali As, 637%,9657, 132.P 627 [eit Cyene 

Ida.—Weiser L. & T. Co. v. Comer- 
ford; 238. P7515. 

Ill.—Garrard v. J. S. Ashbrook Co., 
222 Till, A, 387. ‘ 

Mass.—Hall v. Tay, 131 Mass. 192. 

Minn.—Frisbee v. Poole, 32 Minn. 
411, 21 NW 470. 

Mont.—Raymond First Nat. Bank 
v. Robke, 72 Mont. 527; 235 P 327. 

N. J.—Mausert v. Christian Feigen- 
span, 68 N. J. Eq. 671, 63 A 610, 64 
A 801; Bell v. Fleming, 12 N. J. Ea. 
13 [aff 12 N. J. Eq. 490]. 

N. Y.—McKinster v. Babcock, 26 
N. Y. 378; Truscott v. King, 6 Barb. 
346 [rev on.other grounds 6 N. Y. 
147]; Farr v. Doxtater, 9 NYS 141; 
Cady v. Merchants’ Bank, 14 NYSt 
99 Laff 113 N. ¥. 657 nem, 21 NE 415 
mem]. 

N. D.—Merchants’ State Bank v. 
Tufts, 14 N. D. 238, 108 NW 760, 116 
AmSR 682. 

Or.—Hendrix v. Gore, 8 Or. 406. 

Pa.—Gordon v. Preston, 1 Watts 


[ 385, 26 AmD 75. 


S. C.—McAteer v. McAteer, 31 S.C, 
313, 9 SE 966; Moses y. Hatfield, 27 
SS. Ci 1324, 3. SE) »538si5 Hulbwoodiw, 
Blanding, 26 S. GC. 312, 2 SE 565; 
Calvert v. Nickles, 26 S. C. 304, 2 SE 
116; Walker v. Walker, 17 S. C. 329. 

Utah.—Hess v. Anger, 53 Utah 186, 


TP 23.2. 


Wash.—Union Mach., etc., Co. v. 
Darnell, 89 Wash. 226, 154 P 183. 

Ont.—McIntyre yv. Thompson, 6 
Ont. 710; Morrison v. Robinson, 19 
Grant Ch. 480; Brownlee v. Cunning- 
ham, 13 Grant Ch. 586; Inglis v. Gil- 
ehrist) 10: Grant Ch. 3015. Penny iv. 
Lockwood, 1 Grant Ch. 547. : 

[a] Evidence held sufficient to 
sustain the court’s finding that a 
mortgage sought to be foreclosed 
secured advances to the mortgagors 
after date of execution. Raymond 
First Nat. Bank v. Robke, 72 Mont, 
G2 ecole Seite 

[b] Evidence held insufficient.— 
Testimony that a decedent had said 
that he wanted to give his creditors 
a deed, that the creditors had been 
good to him, and he did not want to 
see them lose anything and wanted 
to protect them, was insufficient to 
show that the deed given was given 
to secure future indebtedness. Gar- 
aor v. J. S. Ashbrook Co., 222 Ill. A. 

Mortgages to secure future ad- 
yenoes generally see infra §§ 362- 

8. 

54 Hendon v. Morris, 110 Ala. 
106, 20 S 27; Du Bois v. Denver First 
Nat. Bank, 43 Colo. 400, 96 P 169; 
Hall v. Tay, 131 Mass. 192; Soule v. 
Albee, 31 Vt. 142. ; 

55. Briggs v. Steele, 91 Ark. 458, 
121 SW 754; Parkes v. Parker, 57 
Mich. 57, 23 NW 458; Union Mach., 
ad v. Darnell, 89 Wash. 226, 154 

56. Truscott v. King, 6 N. Y. 147; 
Bees h v. Barney, 34 Barb. (N. Y.) 


Extension to other debts or liabili- 
ties generally see infra §§ 369-371. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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for distinct debts, may be shown in equity to be 
merely additional evidence of, and security for, the 
same debt.o? And a creditor of the grantor in a 
deed of trust may present evidence to connect him- 


self with the deed and show that his debt was one | 


of those intended to be secured.*® 

Showing actual amount loaned. A mortgagor can 
be charged only with the amount actually received 
under the mortgage, although it was given for a 
greater sum,°? and where the money actually ad- 
vanced was less than the sum mentioned as the 
consideration thereof, it is competent for the mort- 
gagor to show how much was loaned to him, in order 
to reduce his liability.®° 

The declarations of a mortgagor made at the time 
the mortgage was executed are admissible to show 
the indebtedness intended by the mortgagor to be 
secured.®+ 

[§ 348] 3. Restriction to Debts of Specified 
Kind.®? A mortgage which is expressly stated to be 
given as security for debts of a particular and speci- 
fied class or kind cannot be made to cover obliga- 
tions or liabilities not falling within the designated 
class.®* 

[§ 349] 4..Blanket Mortgage. A mortgage may 
be given as security for an unliquidated claim, or 
for whatever sum may be due from the mortgagor 
to the mortgagee at a given time, or for -all and 
every kind of indebtedness which may exist between 
the parties or be thereafter contracted, without any 
specification or limitation as to amount; and in such 
cases it may be enforced for whatever sum the 
holder of the mortgage may prove to be due and 


57. Anderson y. Davies, 6 Munf. | 213. 
(20 Va.) 484. [b] 

58. Griffin v. Macaulay, 7 Gratt. 
(48 Va.) 476. 

59. See infra § 351. 

60. Penn v. Lockwood, 1 Grant 
Chi. (Ont iy 547. 

61. Albion State Bank v. Knicker- 
bocker, 125 Mich. 311, 84 NW _ 311; 
First Nat. Bank v. Tamble, (Tenn. 
Ch. A.) 62 SW 308. 


Individual 


Fed. 858. 
[ce] 
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debts—Where the covenant 
mortgage is to pay the joint debt of 
two named parties, and any individ- 
ual debt of either of them, it will not 
cover a copartnership obligation of a 
firm composed of those two parties 
and a third Person; 


Liability as surety or guaran- 


. 
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payable.®4 
[§ 350] 5. Ascertainment of Amount Due. An 
uncertainty caused by the failure to state in the 


. defeasance clause of a mortgage the amount in- 


tended to be secured may be removed by a reference 
to the consideration clause, it being presumed, in the 
absence of Other. evidence, that the latter clause 
correctly represents the sum to be secured.®® But 
a recital in the consideration clause cannot control 
an express recital of the amount of the indebted- 
ness which the mortgage is given to secure.°® And 
a vague or indefinite description of the debt in the 
mortgage may be made certain by evidence of the 
relations and dealings of the parties.°7 But if the 
amount is unliquidated, and the parties themselves 
have stipulated the mode in which it is to be ascer- 
tained, a court of equity has no jurisdiction to com- 
pel the parties to adopt any other mode.®* 

[§ 351] 6. Limitation of Amount Secured. As be- 
tween the parties and their representatives, the con- 
sideration named does not determine the amount of 
a mortgage given for both present and future in- 
debtedness; but the mortgage stands as security for 
the liabilities incurred under the contract set forth 
in the condition, and is not, when of record, notice 
of the amount due upon it, nor a limitation of the 
amount secured thereby.®°® A mortgage given to 
secure an unliquidated demand, or debts of a speci-, 
fied kind or contracted for a particular purpose, 
and containing a limitation as to the total amount 
for which it is to stand as. security, must be strictly 
construed in this respect and cannot be enlarged.” 
And when the debt is described as being ‘‘about’’ a 


was directly or indirectly responsi- 
ble, and executed a mortgage to se- 
cure a written agreement that if, 
after further investigation, there 
Should be found to exist any “in- 
debtedness”’ from him to the bank, he 
would pay it. It was held that the 
security covered the mortgagor’s lia- 
bility to the bank for money stolen 
by employees through his connivance 
or culpable negligence. Latimer v. 


and partnership 
in the 


In re Shevill, 11 


62. Extension of security to other | tor.—If A gives to B a mortgage, to| Veader, 20 App. Div. 418, 46 NYS 
debts or liabilities see infra §§ 369-| secure a gross sum, which may be | 823. ‘ 
376 furnished in materials toward the [b] Contingent liability.—A secu- 

63. U. S.—In re Shevill, 11 Fed.| erection of a house for the mort-|rity to be held so long as any debt 


858, 
eee rary chelst v. Gilmer, 9 Ala. 

Ark.—Briggs v. Steele, 91 Ark. 458, 
121 SW 754. 

Cal. — Kelley v. Goldschmidt, 47 
Cal, A. 38,-190-P 55. 

Ill.—Patterson v. Vermilion Acad- 
emy, 312 Ill. 386, 144 NE 9. 

Ky.—Lee v. Walker, 10 Ky. Op. 98. 

Me.—Doyle v. White, 26 Me. 341, 45 
AmD 110. 

Mich.—Holliday v. Snow, 129 Mich. 
494, 89 NW 443. 

Miss.—Lauderdale v. Hallock, 15 
Miss. 622. 
ae Y.—Walker v. Paine, 31 Barb. 

N. C.—Belton v. Farmers’, etc., 
Bank, etc., Co., 186 N. C. 614, 120 SE 
220. 

Wis.—Evenson v. Bates, 58 Wis. 24, 
15 NW 837. 

And see infra § 357 note 6. 

[a] Written obligations.—A mort- 
gage was conditioned to pay the just 
and full sum which the maker might 
owe the mortgagee either as maker 
or indorser of any notes or bills, 
bonds, checks, overdrafts, or securi- 
ties of any kind, given by him, ac- 
cording to the conditions of any such 
writings obligatory executed by him 
to the mortgagées as collateral se- 
curity. It was held that the instru- 
ment called for written evidences of 
debt, signed by the mortgagor, and 
could not be made available as a se- 
curity for a debt not in writing. 
Walker vy. Paine, 31 Barb. (N.. Y.) 


gagor, it will not cover a collateral 
liability assumed by B as surety or 
guarantor for A. Doyle v. White, 26 
Me. 341, 45 AmD 110. 

64. Cal.—Anglo-Californian Bank 
v. Cerf, 147 Cal, 384, 81 P 1077. 

Ill.—Chambers v. Prewitt, 172 Ill. 
615, 50 NE 145. 


Mass.—Exchange Trust Co. v. 
Pane o ch 249 Mass. 547, 144 NE 
%3. 


Miss.—Wall v. Boisgerard, 19 Miss. 

N. Y.—Commercial Bank v. Wein- 
berg, 25 NYS 235. 

53 Utah 186, 

10% PB. 232, i286" Leit Cyl: 

W. Va.—Holley v. Curry, 

Eng.—Merchants’ Bank v. Maud, 18 
Wkly. Rep. 312. 
A mortgage conditioned to pay “all 
indebtedness of every name and na- 
incurred, or which is now due or may 
hereafter become due’ from. the 
the mortgagor’s liability as indorser 
or surety for others, and is not. re- 


574. 

Utah.—Hess v. Anger, 

58 W. 
Va. 70, 51 SE 135. 

{a] All ox any indebtedness.—(1) 
ture, now incurred or to be hereafter 
mortgagor to the mortgagee, includes 
stricted by the use of the word ‘‘in- 


debtedness” to his personal debts. 
Commercial Bank v. Weinberg, 25 
NYS 235. ‘(2) A defalcation having 


been discovered by the officers of a 
bank, the secretary confessed that he 
had appropriated a part of the miss- 
ing money, which he claimed to have 
restored, stated his willingness to 
make good anything for which, he 


shall be due or growing due cannot 
be retained to answer the contingent 
liability of the mortgagor as drawer 
or indorser of a current bill. Mer- 
ene Bank v. Maud, 18 Wkly. Rep. 

65. Burnett v. Wright, 1385 N. Y. 
543, 32 NE 258. 


66. Gray v. Bennett, (Iowa) 105 
NW 377. ; 
67. Parsons vy. Clark, 132 Mass. 


569 

68. Emery v. Owings, 7 Gill (Md.) 
488, 48 AmD 580 (amount ascertained 
by arbitration). 
on Keyes v. Bump, 59 Vt. “391, 9 

70. Ill.—Ryan vy. Shawneetown, 14 
Ill. 20. 

Mass.—Ford v. Davis, 168 Mass. 
116, 46 NE 435. 

Nebr.—Home F., Ins. Co. v. Fitch, 
52 Neb 88, 71 NW 940. 

N. Y.—Syracuse State Bank  v. 
Pe a sines 46 App. Div. 396, 61 NYS 

Eng.—White v. City of London 
Brewery Co., 42 Ch. D. 237. 

{a] Ilustrations.—(1) At the time 
a mortgage for two thousand two 
hundred dollars was given, the par- 
ties made an agreement under Seal, 
by which the mortgagor agreed to 
finish a house on the land, pay one 
thousand one hundred dollars for the 
land, and pay the cost of the mate- 
rial, which the mortgagee was to fur- 
nish, and it was then provided that 
the cost of the estate and of the ma- 
terial, ‘“‘whether more or. less than 


458 [41 C.J.] 
certain amount, no indebtedness, however fair and 
just, ean be brought within its terms, which is ma- 
terially in excess of the sum mentioned.71 And a 
mortgage for a certain sum, divided, in specific 
items, to each of several creditors, containing no 
personal covenant, cannot be held to secure to a 
creditor a sum greater than that mentioned.7”* <A 
mortgagor can be charged only with the amount 
actually received under the mortgage, notwithstand- 
ing it was given for a greater sum;‘* and the amount 
recited in the mortgage may be reduced, for the 
purpose of its enforcement and collection, when 
this is required by equitable considerations growing 
out of the relations and dealings of the parties.’* 
A mortgagor’s liability under a mortgage to secure 
a debt, whether executed by him as principal or 
surety, extends to the whole debt.”® 

[§ 352] B. Purchase-Money Mortgage.*° Where 
land is conveyed and simultaneously or later, but 
as a part of the same transaction, a mortgage is 
executed to secure the purchase money,‘ the prac- 
tical effect of such transaction is a conveyance of 
the equity of redemption only;‘* and the purchase- 
money mortgage is the same in legal effect whether 
given directly to the vendor or to a third person 
who advances the money with which to make the 
purchase.?® A prior executory contract for the sale 
of the land does not prevent a mortgage, given at 
the same time as the deed, from being a purchase- 
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money mortgage.°° When the mortgagor has com- 
pleted his payments or otherwise becomes entitled 
to specific performance of the contract to convey to 
him, the mortgage ceases to be supported by a con- 
sideration.*1 Entire failure of the title of the 
vendor will also destroy the consideration of the 
mortgage; but it cannot be said that there has been 
a total failure of consideration so long as the mort- 
gagor remains in undisturbed possession of the prop- 


erty and is not ousted by any superior title.*? 


Agreement for partial release. Where, at the 
time a purchase-money mortgage was given, the 
mortgagee executed an agreement providing that, on 
payment of a certain sum per acre, he would release 
a ‘proportionate amount of the land, the agreement, 
although part of the sale, did not apply to the 
amount paid when the sale was made.%% 

[§ 353] C. Support and Maintenance. A mort- 
gage may be given to secure the. performance of 
a contract or undertaking on the part of the mort- 
gagor to furnish support and maintenance to the 
mortgagee, or to another person, during life or 
for a term of years, either in the form of an annuity, 
or by providing a home and a living for the person 
to be benefited, with or without the payment of 
money.*® The general rules of construction®’® are 
applicable to mortgages securing the performance 
of undertakings for support and maintenance.’? 


said two thousand two hundred dol- 
lars,” should be received in discharge 
of the mortgage. It was held that a 
payment of two thousand two hun- 
dred dollars would discharge the 
mortgage, although the sum due un- 
der the agreement was greater. Ford 
.y. Davis, 168 Mass. 116, 46 NE 435. 
(2) A coupon bond secured by a real 
estate mortgage contained a provi- 
sion that “it is secured by a first 
mortgage on real estate in Douglas 
county, Nebraska, which mortgage 
secures this note only to the aggre- 
gate amount of $1,500.” This was 
held to be a limitation upon the 
amount of the mortgage lien. Home 
F. Ins. Co. v. Fitch, 52-Nebr. 88, 71 
NW 940. 

Bush 


71. Storms v. Storms, 3 


(Ky.) 77; Hightower v. Wray, 106 
Tenn. 336, 61 SW 83. 
72. Shelden vy. Erskine, 78 Mich. 


627, 44 NW 146. 

73. Trustees of Mut. Loan Assoc. 
vy, Tyre, 26 Del. 88, 81 A 48; Dart v. 
McAdam, 27 Barb, (N. Y.) 187. 

[a] Failure to advance amount 
stipulated.cWhere a mortgage and 
bond were in the sum of three thou- 
sand dollars, under an agreement 
that the mortgagee would advance 
that sum, no money being actually 
advanced at the time, and the mort- 
gagee subsequently advanced at dif- 
ferent- times to the amount of one 
thousand one hundred dollars, and 
then refused to advance any more, 
the mortgagor, having accepted the 
amounts as they were advanced with- 
out insisting on the advance of the 
entire sum, was not entitled to have 
the bond and mortgage canceled, but 
they became operative and a security 
for the amount advanced. Dart v. 
McAdam, 27 Barb. (N. Y.) 187. 

74. Abbe v. Newton, 19 Conn. 20; 
Rood v. Winslow, Walk. (Mich.) 340; 
Williams v. Thorn, 11 Paige (N. Y.) 
45 


a 

[a] WWqustration.—Where a-person 
conditionally pardoned was ordered 
to secure the payment of one thou- 
sand dollars to the county, and the 
county commissioners obtained a 
mortgage for eleven hundred and 
fifty dollars, such mortgage was en- 
forceable only for one thousand dol- 
lars. Rood v. Winslow, Walk. 


(Mich.) 340. 

75. Cabrera v. American Colonial 
Bank, 214 U. S. 224, 29 SCt 623, 53 
L. ed. 974. 

76. Construing instruments  to- 
gether see supra § 339. 

Priority of purchase-money mort- 
gage see infra §§ 470-473. 

77. See cases infra this note. 

[a] Instruments held te be pur- 
chase-money mortgages.—In re Hays, 
181 Fed. 674, 104 CCA 656; Hubbard 
v. Lydecker, 78 Mise. 80, 137 NYS 
714; Ladd, ete., Bank v. Mitchell, 93 
Or. 668, 184 P 282, 6 ALR 1420; 
Flack v. Bremen, 45 Tex. Civ. A. 473, 
101 SW 587. 

{[b] Presumptions.— A mortgage 
by a grantee to his grantor, executed, 
acknowledged, and recorded on the 
same day as the deed from the 
grantor to the grantee, will be pre- 
sumed to be a purchase-money mort- 
gage where there is no evidence to 
the contrary. Harrow v. Grogan, 219 
Ill. 288, 76 NE 350. 

[c] Construction as to amount se- 
aie area te v. Bancroft, 13 Iowa 

73. Mills v. Van_Voorhies, 20 N. 
Y.- 412, 10 AbbPr 152; White v. But- 
ton, 37 Hun 556. 
eee Ill. Stewart v. Fellows, 17 NE 

Minn.—Wheadon v. Mead, 72 Minn. 
372, 75 NW 598. 

Or.—Ladd, etce., Bank v. Mitchell, 
93 Or. 668, 184-P 282, 6 ALR 1420. 

Pa.—Commonwealth Title Ins., ete., 
Co: Vv. HILis| 38: Palnbistb-e272) ba. (Co, 


86. 
Wis.—Jones v. Parker, 51 Wis. 218, 
8 NW 124. : 
Lapoint v. Sage, 90 Vt. 560, 99 
fa] Thus, where the purchaser 
made an executory contract to pur- 
chase realty, made payments, and 
after twelve years received a deed, 
giving back a mortgage for the bal- 
ance then due, the mortgage was for 


the purchase money. Lapoint v. Sage, 
90> Vt. 560/99 A 233. 


81. Bigelow vy. Bigelow, 95 Me. 17, 
49 A 49. 
[a]. Thus, where prior to the giv- 


ing of a mortgage for the purchase 
money of realty, a contract existed 
between the mortgagor and mort- 


ait 


gagee whereby the latter promised to 
convey the property to the former 
on the performance of certain acts 
by the mortgagor, and he performed 
such acts and went into possession of 
the farm with the consent of the 
mortgagee, and made improvements 
thereon, he was entitled to specific 
performance of the contract to con- 
vey, and hence the mortgage was 
without consideration. Bigelow v. 
Bigelow, 95 Me. 17, 49 A 49. 

82. Sunderland v. Bell, 39 Kan. 21, 
17 P 600; Smith v. Fiting, 37 Mich. 
148. See Shire v. Plimpton, 50 App. 
Div. 117, 63 NYS 568 (holding that 
it is no defense to the foreclosure of 
a purchase-money mortgage that the 
mortgagor, in executing it, relied on 
a title search furnished in good faith 
by the mortgagee, purporting to show 
good title, when there was a partial 
defect of record title, where the 
mortgagor is in undisturbed posses- 
sion, and there has been no breach of 
the covenant of warranty in the deed, 
and the deed contains no covenant of 
Seizin, breach of which could be 
pleaded as a counterclaim). 

83. Baldwin v. Benedict, 111 Iowa 
741, 82 NW 956. 

84. Accrual of right to foreclose 
see intra, Sax, 

Performance of conditions see in- 
fra XVIII. 

85. Conn.—Cook v. Bartholomew, 
60 Conn. 24, 22 A 444, 18 LRA 452. 

Me.—Waldron v. Moore, 112 Me. 
146, 91 A 178; Gray v. Gray, 111 Me. 
419, 89 A 690. 

Mich.—French v. Case, 77 Mich. 64, 
43 NW 1056. 

Minn.—Bachmeier v. Bachmeier, 69 
Minn. 472, 72 NW 710. 
ae H.—Holmes y. Fisher, 13 N. 

N. J.—Hann: v. Crickler, (Ch.) 43 
A 1068. is 

N. Y.—De Clow v. Haverkamp, 198 
App. Div. 83, 189 NYS 617. 

Vt.—Coleman v. Whitney, 62 Vt. 
123, 20 A 322, 9 LRA 517. 


86. See supra §§ 334-340. 

87. Me.—Waldron' v. Moore, 112 
Me. 146, 91 A 178. 

N. H.—Day v. Towns, 76 N. H.- 


200, 81 A 405. 
N. Y.—De Clow v. Haverkamp, 198 
App. Div. 83, 189 NYS 617. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. — 
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[§ 354] D. Indemnity Mortgages*s’—1. Validity in 
General. It is well settled that a mortgage given by 
way of indemnity, that is, not founded on a present 
debt, but meant to secure the mortgagee against loss 
or damage in consequence of a contingent liability 
or responsibility which he has assumed or agreed to 
assume for and on behalf of the mortgagor, as 
surety, bail, indorser, or otherwise, is valid and en- 
forceable.®? 

Future liabilities.°° An indemnity mortgage may 
be given to secure the mortgagee not only as against 
debts or liabilities for which he has already as- 
sumed responsibility or liability, but also to protect 
him against loss or damage on indorsements, surety- 
ships, or other liabilities which he may in the future 
enter into for the benefit of the mortgagor.®! 

[§ 355] 2. Consideration. The consideration for 
an indemnity mortgage is elsewhere considered.°? _ 

[§ 356] 3. Construction and Operation—a. In 
General. In construing indemnity mortgages the 
cardinal rule is to ascertain the intention of the 
parties from the language of the instrument, aided 
by evidence aliunde in case of ambiguity.°* One 
who takes a mortgage for the sole purpose of in- 
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demnifying himself as surety does not thereby waive 
his right to the enforcement of a prior lien on the 
land for a different liability.°* Where a bond and 
mortgage are given to indemnify a surety, the mort- 
gagor is lable thereon, although by its terms the 
bond expires before the expiration of the contract 
on which the surety is bound.% 

Time of taking effect; future liabilities.°° An 
indemnity mortgage securing liabilities to be subse- 
quently incurred by the mortgagee in behalf of the 
mortgagor will cover future obligations as soon as 
they are incurred or become fixed.97 When the 
mortgage is given to secure a person who is bound 
to accept drafts, the lien of the mortgage attaches 
from the date of the negotiation or acceptance of 
the drafts.°° A mortgage to secure future indorse- 
ments becomes operative only upon the indorse- 
ments being made.°®? 

[§ 357] b. Liabilities Secured—(1) In General. 
The question as to what obligations are included 
in an indemnity mortgage is determined by the 
rules governing the construction of mortgages gen- 
erally.t. The security of an indemnity mortgage 
is not lmited to the formal money consideration 


Vt.—Powers v. Mastin, 62 Vt. 433,] Bank v. Robertson, (Civ. A.) 86 SW 


20 A 105. 

Man.—Credit Foncier Franco-Ca- 
nadien v. Andrew, 9 Man. 65. 

[a] Mlustration.—A mortgagor’s 
covenant to furnish a “home” upon 
the premises for a named person will 
be construed, according to a prac- 
tical construction given by the par- 
ties, as requiring the mortgagor to 
furnish board and lodging, the bene- 
ficiary contributing such service as 
she can, and bearing the expense of 
her own clothing and doctor’s bills. 
Day v. Towns, 76 N. H. 200, 81 A 40d 
(holding further that on a bill to 
establish the beneficiary’s rights on 
sale of the premises, the mortgagor 
was not entitled to set off the value 
cf the former’s future earning Ca- 
pacity). 

{b] Place of furnishing support.— 
Where the condition of a mortgage on 
land conveyed to the mortgagors by 
the- mortgagee is that the former 
shall furnish support for the latter, 
without any limitation as to the place 
where it is to be furnished, it is the 
right of the mortgagee to appoint 
such place, and the condition of the 
mortgage is broken by failure to fur- 
nish it at such place, it being a rea- 
sonable place. Powers v. Mastin, 62 
Vt. 433, 20 A 105. 

[ce] Security for repayment in in- 
stallments.—Credit Foncier Franco- 
Canadien v. Andrew, 9 Man. 65 

88. Cross references: . 
Performance of conditions see infra 

XVIII. 

Priority of indemnity mortgage see 

infra § 469. 

Sufficiency of description of debt see 

supra § 255. 

@9. Del.—Malsberger v. Parsons, 
24 Del. 254, 75 A 698. 

Ga.—Simpson v. Robert, 35 Ga. 180. 

Ill.— Stevens v. Hay, 61 Ill. 399. 

Iowa.—Duncan v. Miller, 64 Iowa 
223, 20 NW 161. 

Ky.—Herd v. Eversole, 11 Ky. Op. 
Bilis 

La.—Collier v. His Creditors, 12 
Rob. 398; Linton y. Purdon, 9 Rob. 
482; Brander v. Bowmar, 16 La. 370; 
Bauduc v. His Creditors, 4 La. ‘247; 
Roussel v. Dukeylus, 4 Mart. 218. 

Mass.—Goddard v. Sawyer, 9 Allen 


8. 
Miss.—State  v. 
Miss, 491, 10 S 575. 
N. Y.—Moloney vy. Nelson, 158 N. Y. 
351,.53. NE 31. 
Oh.—Kramer _ v. 
Bank, 15 Oh. 253. 
Pa.—Lyle v. Ducomb, 5 Minn. 585. 
Tex.—Williams v. Silliman, 74 Tex. 
626, 12 SW 534; Planters’, etc., Nat. 


Hemingway, 69 


Farmers’, etc., 


643. 

[a] Indemnification of bondsmen. 
—A deed made by a defaulting state 
treasurer, in trust to indemnify the 
Sureties on his official bond, is valid, 
and takes precedence of any lien the 
state may subsequently acquire by 
judgment against him. State v. Hem- 
ingway, 69 Miss. 491, 10 S 575. 

[b] Mortgage to secure bail.—(1) 
A mortgage given by a principal to 
his bail, to indemnify the latter 
against loss on account of his lia- 
bility in, case of forfeiture, is valid. 
Simpson v. Robert, 35 Ga. 180; Mo- 
loney v. Nelson, 158 N. Y. 351, 53 NE 
31; Maloney v. Nelson, 144 N. Y. 182, 
39 NE 82. (2) A mortgage executed 
by parties living in Illinois, to be 
used in Ohio, to indemnify any person 
who might become bail for a 
person who had been indicted in the 
latter state for a criminal offense, 
which mortgage is assigned to the 
person who so became bail, is valid, 
and may be enforced to the extent of 
the loss suffered by the bail on the 


recognizance. Stevens vy. Hay, 61 Ill. 
399. 

90. Future adivances see infra §§ 
362-368. 

91. Conn.—Hubbard v. Savage, 8 
Conn. 215. 


Ind.—Brinkmeyer v. Browneller, 55 
Ind. 487. 
Iowa.—Corn Belt Trust, ete v. 
May, 197 Iowa 54, 196 NW 735, 739 
Boyce, 


[quot Cyc]. 

Ky.—Nelson v. (endiney Ae 
Marsh. 401, 23 AmD 411. 

La.—Linton vy. Purdon, 9 Rob. 482; 
Brander v. Bowmar, 16 La. 370; Dau- 
duc v. His Creditors, 4 La. 247; Rous- 
sel v. Dukeylus, 4 Mart. 218. 

N. Y.—Farr v. Doxtater, 9 NYS 141. 

Pa.—Lyle vy. Ducomb, 5 Binn. 585. 

[a] Rule applied.—A mortgage 
given to indémnify the mortgagee 
against loss in consequence of his 
drawing notes in favor of the mort- 
gagor is as valid where the notes 
are to be drawn in futuro as where 
they are already drawn; and if the 
parties by indorsement on the mort- 
gage agree that, instead of drawing 
notes for the whole amount, the 
mortgagee shall indorse part, for 
which the mortgage shall be a secu- 
rity, the mortgagee will have a lien 
for the ._indorsements, not only 
against the mortgagor, but also 
against the materialmen, who subse- 
quently erect buildings on the ground. 
Lyle v. Duncomb, 5 Binn. (Pa.) 585, 
gee of taking effect see infra § 


92. See supra § 209. 


93. Albion State Bank v. Knicker- 
bocker, 125 Mich. 311, 84 NW 311; 
Rice v. Groves, 70 Hun 74, 23 NYS 
936; Farr v. Doxtater, 9 NYS 141. 
See also supra §§ 345, 347. 

Construction generally see supra 
§§ 334-340. 

94. Pindell v. Brown, 6 Ky. Op. 302. 


95. Springs v. Brown, 97 Fed. 405- 
96. Future advances see infra §§ 
364-368. z 

97. Walker v. Doane, 131 Ill. 27, 
22 NE 1006; Corn Belt Trust, ete. 
v. May, 197 Iowa 54, 196 NW 735, 
739 [quot Cyc]. 
% wel Choteau v. Thompson, 2 Oh. 
t i 

99. Re Essex Land, etc., Co., 21 
Ont. 367. 


1. See supra §§ 334-340; and cases 
infra this note. 

[a] Particular mortgages con- 
strued.— (1) A mortgage reciting that 
it was given to secure two notes, as 
well as amounts advanced by the 
mortgagee and obligations assumed 
for the benefit of the mortgagor, in- 
cludes a debt for which the mort- 
gagee is surety. Richeson v. Mena 
Nat. Bank, 96 Ark. 594, 1832 SW 913. 
(2) A mortgage which recited that 
the mortgagee had loaned corporate 
stock to the mortgagor, who had 
pledged it to a third person, and that 
the mortgage was made to secure to 
the mortgagee the return of the stock 
or the payment to: her of its par 
value and to indemnify her against 
loss, fixed.a lien on the land described 
not to exceed the par value of the 
stock. Walker v. Bement, 50 Ind. A. 
645, 94 NE 339. (3) An indemnity 
mortgage, conditioned to save the 
mortgagee harmless and to pay the 
note on which he is surety, covers 
a liability incurred by the mortgagee 
jointly with the mortgagor for money 
borrowed to pay the first note, and 
with which it was paid. Nesbit v. 
Worts, 37 Oh. St. 378. (4) A mort- 
gage to secure “all sums that the 
mortgagee may become liable to pay 
by signing or otherwise” was held to 
cover the amoynt of a judgment 
against him as trustee, paid by him, 
and which the mortgagor had agreed 
to pay, in case the trustee should 
be held, the evidence showing that 
the mortgage was intended to cover 
this liability. Soule v. Albee, 31 Vt. 
142. (5) Where a contractor and his: 
wife executed to a bonding company 
a mortgage to secure it against lia- 
bility as surety upon the bond of the 
contractor to C and upon any other 
bonds which he might require, the 
mortgage did not relate exclusively 


*to bends securing the performance of 
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recited, but extends to the full amount for which 
the mortgagee ultimately proves to be lable or to 
be damnified,? including costs of collection® and 
attorney’s fees incurred in resisting liability.t And 
conversely the fact that a note is made to the mort- 
gagee, absolute in its terms and for a certain 
amount, will not authorize the enforcement of the 
mortgage to the full amount of the note if the 
mortgage was intended merely as indemnity, but 
the mortgagee’s recovery will be restricted to the 
amount actually paid by him, or the loss actually 
sustained, with interest and other proper charges.°® 
But in any case, the security of the mortgage will 
be strictly confined to the particular debt or lia- 
bility, or class of debts or liabilities, specified in 
the condition; it cannot be diverted to other pur- 
poses, or held as security for other debts, at least 
without the consent of the mortgagor.® A mortgage 
given to secure a surety on the mortgagor’s note 
cannot be enforced as security for the original debt 
upon the debtor’s failure to sign the note as agreed.” 
The condition of the mortgage may be such as to 
restrict it solely to future debts or liabilities, in 
which case it will not cover past obligations of 
whatever sort.8 On the other hand a mortgage may 
be. so worded as to cover only debts or liabilities 
already incurred.2 And a mortgage to secure in- 
dorsers on a note to be discounted at a particular 
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bank and so expressed in the mortgage is valid, to 
secure the same indorsers, although the note is dis- 
counted at a different bank,?° and is subsequently 
transferred to a third bank, with the same in- 
dorsers.11 Where the mortgage is given to secure a 
debt already due to the mortgagee, and also to in- 
demnify him as surety on certain claims, his right 
to hold the mortgage as an indemnity will not be 
affected by the discharge or loss of the debt due to 
him personally.?” 

[§ 358] (2) Restriction as to Time. An indem- 
nity mortgage may by appropriate words be re- 
stricted to the securing of indorsements made, or 
other liabilities contracted, for the mortgagor within 
a certain limited time after its execution; and in 
that case it will be a continuing security during the 
specified time, but will not cover any obligations 
incurred after the end of the designated period.t* 

[§.359] (3) Renewals and Substituted Debts.14 
A mortgage given to indemnify the mortgagee for 
a given debt or liability assumed by him for the 
mortgagor’s benefit will cover any renewal thereof, 
if effected within the time limited.t? And a mort- 
gage to secure future advances, or future liability of 
the mortgagee as surety for the mortgagor, consti- 
tutes a continuing security for the time and to the 
amount fixed; so that, when a particular advance or 
liability is incurred and paid off, wholly or in part, 


contracts in which the contractor] gages generally see infra § 374. bail in several suits,” does not cover 
alone was interested, but covered loss 4 Maryland Fidelity, etc., Co. v.| Ssuretyships entered into subsequent 
jncurred under a bond issued to an-| Oliver, 57 Wash. 31, 106 P 483. to the execution of the deed. Miller 
other contractor at the request of 5. Fernandez v. Tormey, 121 Cal.| v. Liucas,*5 N. C. 228. 

the mortgagors to secure the per-|515, 53 P 1119. 10. Patterson v. Johnston, 7 Oh. 
formance of a contract in which the 6 D. C.—Mercantile Trust Co. v.| Pt. I 225. 

mortgagors were interested and over| Hensey, 21 App. 38. 11. Patterson v. Johnston, supra. 
the performance of which they and Ill—Stone vy. Palmer, 166 Ill. 468, 12. Reinhard v. Kentucky Bank, 6 


the other contractor had joint con- 
trol. Maryland Fidelity, etc., Co. v. 
Oliver, 57 Wash. 31, 106 P 483. (6) 
The debts of a grantor, for which the 
holders of a deed of trust have be- 
come liable as indorsers or sureties, 
and which«have been paid by a cor- 
poration, fall within the indemnity of 


the deed of trust to secure such fu-. 


ture payments, etc. Simms v. Ram- 
sey, 79 W. Va. 267, 90 SE 842. (7) 
Other mortgages construed. Burnett 
v. Gainesville Nat. Bank, 28 Ga. A. 
255, 110 SE 753; Walker v. Doane, 
13h) D1 27; 22, NE 1006; <Nelison, xv. 
Boyce, 7 J. J. Marsh. (Ky.) 401, 23 
AmD 411; Cameron v. Kerr, 3 Ont. 
A 


ao0s 

[b] Future liabilities held covered 
by indemnity mortgage. Courier- 
Journal Job-Printing Co. v. Schaefer- 
Meyer Brewing Co., 101 Fed. 699, 41 
CCA 614; Rice y. Groves, 70 Hun 74, 
23 NYS 9386; Farr v. Doxtater, 9 NYS 
141. 

2. Smith v. Hamilton, 48 Ga, 467; 
Hellyer v. Briggs, 55 Iowa 185, 7 NW 
490; Harlan County v. Whitney, 65 
Nebr. 105, 90 NW 9938, 101 AmSR 610. 

[a] Indorsement on mortgage 
note.—A statement indorsed on a 
note, and signed by the maker, was, 
in substance, that the note was se- 
cured by a mortgage, and was given 
to the payee as security for the pay- 


ment by the maker of all that he 


owed to a certain company, of which 
he was agent, and to which he had 
given a bond with the payee as 
surety. The bond secured all his in- 
debtedness to the company, growing 
out of his agency. It was held that 
the mortgage given to secure the 
note operated to secure the mortgagee 
from all liability by reason of his 
having signed such bond, and not 
merely. .to the amount of the note and 
interest... Hellyer v. Briggs, 55 Iowa 
185, 7 NW 490. ; 

3.. Williams, vy. Silliman, 74 Tex. 
626, 12 SW 534. 

Costs and fees covered by mort- 


46 NE 1080. 

Ky.—Carlisle v. Chambers, 4 Bush 
268, 96 AmD 304. 

Md.—Price v. Gover, 40 Md. 102. 

Mass.—Clark v. Oman, 15 Gray 521. 

Mich.—Burt vy. Gamble, 98 Mich. 
402, 57 NW 261. 
reas H.—Barker y. Barker, 62 N. H. 

N. Y.—Craver v. Wilson, 14 AbbPr 
NS _ 374. } 

N. C.—Miller v. Lucas, 5 N. C. 228. 

Tenn.—Taylor v. Skiles, 113 Tenn. 
288, 81 SW 1258. 

Tex.—W,. C. Belcher Land Mortg. 
Co. v. Norris, (Civ. A.) 104 SW 1077. 

[a] Rule applied.—(1) A mort- 
gage to secure the mortgagee from 
all liability that he may incur by 
reason of his becoming surety or in- 
dorser on the notes of the mortgagor 
does not secure notes given to the 
mortgagee for money lent by him to 
the mortgagor, and as evidence of 
such loan. Clark v. Oman, 15 Gray 
(Mass.) 521. (2) And a bond and 
mortgage made for accommodation to 
raise money for is diverted by 
being used with other securities to 
obtain a stay of proceedings for B, 
besides the raising of the money for 
A. Craver vy. Wilson, 14 AbbPrNS 
(N. Y.) 374. (3) So also a mortgage 
securing all obligations that the 
mortgagee may assume or become 
liable for by reason of paper indorse- 


ments or obligations he may make 


for the mortgagor does not secure a 
liability of the mortgagee arising 
from his payment of an outstanding 
note of the mortgagor not indorsed 
by him. Burt y. Gamble, 98 Mich. 
402, 57 NW 261. 

7. Stone vy. Palmer, 166 Ill. 463, 46 
NE 1080. 

8. Stokes v. Howerton, 67 N. C. 50. 

9.) Millertve Loucas! 5 Ni G27 st 

[a] TYustration.—A deed of trust 
to secure the mortgagees “on account 


of their being security for A for 


several different sums of money, as 
also being common bail and special 


B. Mon. (Ky.) 252. 

13. Usher v. Raymond Skate Co., 
163: Mass, 1, 39 NE 416; Burt v. Gam- 
ble, 98 Mich. 402, 57 NW 261; Harvey 
v. Hunt, 7 Newfoundl. 680. See 
Vaughn v. Grotenkemper, 3 Tenn. Ch. 
93 (a mortgage reciting that the 
mortgagees have agreed, for the ac- 
commodation of the mortgagors, to 
accept drafts to a given amount, 
either as renewals or originals, 
“within a period of one year from the 
date hereof,” covers all liabilities by 
acceptances within the year pre- 
scribed, although renewed after- 
ward). e 

[a] Mortgage construed.—A mort- 
gage for three years or so long as 
credit shall be continued in force has 
been held to continue so long as the 
mortgagees remained liable on their 


Suaranty. Harvey v. Hunt, 7 New- 
foundl. 680. 
[b] Limitation by date fixed -for 


payment.—A deed and defeasance se- 
curing first, the payment of a certain 
sum within ninety days, and second, 
all obligations that the mortgagee 
may assume or become liable for by 
reason of paper indorsements or ob- 
ligations he may make for the mort- 
gagor, and providing that “upon the 
payment of such sum or sums for 
which the said Burt [the mortgagee] 
shall or may become liable within the 
time aforesaid, the said Burt agrees 
to reconvey,” ete., only secures such 
liabilities as are incurred by the 
mortgagee within the. ninety - days. 
pert v. Gamble, 98 Mich. 402, 57 NW 

14. See also infra § 372. 

15. Bobbitt v. Flowers, 
(Tenn.) 511. : 

{a] Mlustration.—If, after the ex- 
ecution of a mortgage by a guardian 
to indemnify his surety, he and his 
Surety execute a new bond, the in- 
demnity of the mortgage applies as 
well to the new bond as to that under 
which the mortgage was executed. 
Bobbitt v. Flowers, 1 Swan (Tenn.) 511. 


1 Swan 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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‘the mortgage, if so intended by the parties, will 
continue as a security for new advances or new lia- 
bilities made within the limit fixed.1é 

[§ 360] 4. When Enforceable.” A mortgage 
given merely to indemnify the mortgagee against 
loss or damage by reason of a liability which he 
has assumed for the benefit of the mortgagor, as 
guarantor, surety, indorser, or otherwise, cannot 
be enforced by foreclosure or sale of the property 
pledged until the mortgagee has been actually dam- 
nified, by paying the debt or obligation assumed,'® 
irrespective of the date of maturity specified in the 
mortgage,’® or at least until he has become imme- 
diately and absolutely liable for its payment to a 
fixed amount, so that the fact and the extent of 
the injury sustained by him are definitely fixed,?° 
although some authorities have held that the incur- 
ring of liability by the mortgagee is sufficient, with- 
out actual payment of the obligation indemnified.*! 
But if the mortgagor undertakes to discharge the 
primary liability, or to do some specific act, the 
neglect or omission of which will cast a lability 
upon the mortgagee, the latter need not wait until 
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he has expended money in consequence of the for- 
mer’s failure to perform, but there is a breach of 
the condition of the mortgage, with a consequent 
right to enforce it, as soon as the mortgagor’s omis- 
sion or refusal to perform becomes certain.*7 Where 
a surety holds a note and mortgage for purposes 
of indemnity, and assigns the same, his assignee 
cannot enforce the mortgage until the mortgagee 
has paid the debt for which he was surety or has 
in some way been damnified.2* A payment by an 
indorser of a note, before protest, but in order to 
save the note from going to protest, the maker hav- 
ing informed him that he could not and would not 
pay it, is within the purview of a mortgage condi- 
tioned to pay the indorser all money he may be com- 
pelled to pay, and might pay, on account of the 
indorsement.?4 Accommodation indorsers having a 
mortgage indemnifying them against Joss from their 
indorsement may pay the note at its maturity by 
giving their individual obligation therefor without 
thereby losing the security of the mortgage.”° 

[§ 361] 5. Subrogation of Creditor.2° When the 
purpose of a mortgage given by a debtor to his 


16. Courier-Journal Job-Printing 
Co. v. Schaefer-Meyer Brewing Co., 
101 Fed. 699. 41 CCA 614. 

17. Accrual of: 

Liability on indemnity contracts gen- 

erally see Indemnity §§ 32-38. 
Right to foreclose mortgages gen- 

erally see infra XIX. 2 A 

Discharge of liability on indemnity 
mortgage see infra XVIII. | 

1s. U. S—Hampton v. Phipps, 108 
WoeS2609 24SCt 622) 277 Teed.) 713. 

Ark.—Cazort, .ete., Co. v. Dunbar, 
91 Ark. 400, 405, 121 SW 270 [cit 


Cyc]. 

Conn.—Lathrop v. Atwood, 21 Conn. 
aes 

Iil.— Constant v. Matteson, 22 Il. 
546. 


Ind.—Ellis v. Martin, 7 Ind. 652; 
Francis v. Porter, 7 Ind. 213. 

Ky.—Smith: v. Turner, 9) Ky. Op. 
522 (recognizing rule). 

La.—Amonett vy. Fisk, 2 La. Ann. 


263. 

Mich.—Burt v. Gamble, 98 Mich. 
402, 57 NW 261. 

Miss.—Lewis v. Starke, 18 - Miss. 
120. 

Mo.—MclInineh v. Schall, 159 Mo. 
A, 518, 141 SW 447. 

Nebr.—Forbes v. McCoy, 15 Nebr. 


632, 20 NW 17. 

N. Y.—Maloney v. Nelson, 144 N. Y. 
182, 39 NE 82. . 

Wis.—Learned v. Bishop, 42. Wis. 
470. 

See Gribben v. Clement, 141 Iowa 
144, 151, 119 NW 596, 133 AmSR 157 
{cit Cyc] (a surety on a note to a 
bank could’ enforce an indemnity 
mortgage, although he had not for- 
mally paid the note, where he had an 
account to his credit at the bank and 
had agreed that the amount of the 
note should be charged to his ac- 
count). 

{a] Exchange of mortgages by 
cosureties.—Where mortgages are 
given by cosureties, each to the other 
to indemnify him for an overpay- 
ment, unless one of them has been 
compelled to pay and has in fact paid 
an excess beyond his agreed share of 
the debt, there can have been no 
breach of the conditions of the mort- 
gage and consequently no right to a 
foreclosure and sale of the mort- 
gaged premises. Hampton v. Phipps, 
108° U.S. 260, 2 SCt 622, 27 L. ed. 719. 

[b] Mortgagee of a horse and 
some land to indemnify him against 
loss as surety may foreclose such 
mortgage when he has paid the debt. 
Smith v. Turner, 9 Ky. Op. 522. 

19. Huey v. Powell, 145 Ill. A. 485; 
Powell v. Huey, 145 Ill. A. 477 [mod 
Ste other grounds 241 Ill. 182, 89 NE 

io 


N. J.—Haskell v. Burdette, 32° 


oot C.—Rodgers v. Jones, 6 S. C. Eq. 

[a] Liquidation of damages.—lIf 
the mortgage is given to secure 
against liability on a note or bond, 
or otherwise so that the extent of the 
mortgagee’s liability becomes fixed 
immediately upon: default, it is not 
necessary to -his right to foreclose 
that the amount of damages should 
first have been determined in an ac- 
tion at law. This is required only 
where the damages are unliquidated. 
Haskell v. Burdette, 32 N. J. Eq. 422; 


‘Lewis v. Duane, 141 N. Y. 302, 36 NE 


pep Rodgers v.: Jones, 6 S. C. Eq. 
[b] Debt past due.—A sale of land 


under a trust deed given to indemnify 
a surety will not be enjoined where 
the debt is past due, and the parties 
have agreed that the trustee may ad- 
vertise in time to sell by a- certain 
day, although the surety has not yet 
paid the debt. Brower v. Buxton, 101 
INGE CF 479358 SiH 11 6s 

[c] Foreclosure at maturity of 
mortgage.—A mortgage, executed in 
consideration of the mortgagee’s 
agreement to discharge judgment 
liens on the mortgaged land and also 
providing that the mortgagor would 
indemnify the mortgagee on his in- 
dorsements for the mortgagor, may 
be foreclosed at maturity for its face 
if the sums then advanced by the 
mortgagee, in discharge of liens and 
on the indorsements, together with 
outstanding liens for which the mort- 
gagee is liable, amount to more than 
the mortgage. Lewis vy. Duane, 141 
N. Y. 302, 36 NE 322. 

21. Beasley v. Newell,.40 S. C. 16, 
18 SE 224. 

22. Ark.—Cazort, ete., Co. v. Dun- 
bar, 91 Ark. 400, 405, 121 SW 270 
eit Cye]. 

3 Conn.—Lathrop v. Atwood, 21 Conn. 

Atte 

Ind.—Goff v. Hedgecock, 144 Ind. 
415, 43 NE 644; Malott v. Goff, 96 
Ind. 496; Wells v. Merritt, 17 Ind. 
255. 


Mich.—Thurston. vy. Prentiss, 1 


“Mich. 193. 


Nebr.—Murray v. Porter, 26 Nebr. 
288, 41 NW 1111. 

N. Y.—Maloney v. Nelson, 144 N. Y. 
182, 39 NE 82. And see MacArthur 
Bros, .Co..v. Kerr, 213 N: Y. 360, 107 
NE 572. 

Tex.—Morton v. 


Lowell, 56 Tex. 


N. J. Eq. 422. 643, 
N. Y.—Lewis v. Duane, 141 N. Y. [a] “There is a clear distinction 
(002, 36 NE 322. ° between an indemnity mortgage to 
N. C.—Brower v. Buxton, 101 N. C.| save the mortgagee harmless and an 
419, 8 SE 116. indemnity mortgage to satisfy a lia- 
Oh.—Grant vy. Ludlow, 8 Oh. St. 1;| bility incurred. In the former the 
Burgoyne v Clarkson; 1 Oh. Dec. (Re-]| condition is not broken until the 
print) 119, 2 WestLJ 325. mortgagee is actually damnified by 


being forced to pay the liability; in 
the latter the condition is broken as 
soon as the liability accrues.” Cazort, 
etc., Co: v. Dunbar, 91 Ark. 400, 405,. 
121-SW 270. 

[b] Right of surety on note before 
payment.—A: mortgage was given to 
secure the mortgagee from loss by 
reason of his having become surety 
on a promissory note executed by one 
of the mortgagors; and the mortgage 
stipulated that the mortgagors would 
“pay the sum of money above se- 
cured.” It was held that, on the fail- 
ure of the maker to pay the note at 
maturity, a right of action accrued to 
the mortgagee without his having 
first paid: the note, and that he could 
recover as damages actual compensa-.) 
tion for his probable loss. Gunel v.. 
Cue, 72 Ind. 34. 

[ec] Right of surety of judgment 
debtor.—Where a judgment debtor 
executed a mortgage to indemnfy his 


‘sureties for the payment of a judg- 


ment, with the understanding that 
if the debtor should pay the judg- 
ment, and save the sureties harmless 
from all costs, trouble,,and expense, 
the mortgage should be canceled, 
they may foreclose immediately on 
failure to pay the judgment at the 
expiration of the stay of execution, 
without waiting until they have been 
actually damnified. Thurston v. 
Prentiss, 1 Mich- 193. 

[d] Indemnity for. failure of title 
to land sold.—Where an indemnity 
mortgage was given by a vendor to 
his vendee, on land other than that 
sold, and was conditioned to save the 
vendee harmless from all suits, de- 
crees, judgments, orders of sale, exe- 
cutions, and all damages growing out 
of a breach of warranty, it was held 
that an eviction from possession was 
not necessary as prerequisite to a 
suit to foreclose the mortgage, it 
having been shown that the title to 
the land sold had been transferred 
by the foreclosure of another mort- 
gage, to indemnify against which the 
mortgage in suit was given. Murray 
v. Porter, 26 Nebr. 288, 41 NW 1111, 


Ko Stevens v. Hurlburt, 25 Ill. A. 
124. 
24. Newark Nat. State Bank v. 


Davis, 24 Oh. St. 190. 
25. Manwaring  v. 61 
Mich. 117, 27 NW 899. 
26. Generally see Subrogation [37 
Cyc 437]. 


Jenison, 
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surety is personal, and it is intended solely to in- 
demnify the surety, the creditor can avail himself 
of such mortgage only by subrogation claiming 
through the surety, and therefore he cannot pro- 
ceed until a remedy accrues to the surety by his 
being actually damnified or becoming hable for the 
But when the mortgage is given for the 
better security of the debt, or to provide the surety 
with means to pay it in case of the principal’s de- 


debt.?7 


fault, then, although the purpose 


27. Hampton,v. Phipps, 108 U.S. 
260. 12: SCt 622,- 27 Li. “ed: 719; Cham-= 
bers v. Prewitt, 172 Ill. 615, 50 NE 


145. 
28. See cases supra note 27. 
29. Cross references: 


Description of future advances see 
supra § 258. , 
Extension of security to future in- 
debtedness see infra §§ 369-376. 
Indemnity mortgage to secure future 

liabilities see supra § 354. 
Priorities of mortgages to secure fu- 

ture advances see infra §$§ 465-468. 
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How. 14, 16 L. ed. 474; Shirras v. 
Caig, 7 Cranch 34, 3 L. ed. 260; In re 
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Fed. 1015 [aff 266 Fed. 900]; In re 
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Leeds v. Cameron, 15 F. Cas. No. 
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13t Md. 239, 10L Al 667, 1 ATOR £O77; 
Diggs v. Fidelity, etce., Co. 112 Md. 
50,72, 75 A) 517, 20 AnnCas 1274 {cit 
Cyc]; Ahern v. White, 39 Md. 409; 
Brooks vy. Lester, 36 Md. 65; Wilson 
v. Russell, 13 Md. 494, 71 AmD 645. 

Mass.—Taft v. Stoddard, 142 Mass. 
545, 8 NE 586. 

Mich.—Citizens’ Sav. Bank v. Kock, 
117 Mich. 225, 75 NW 458; Newkirk v. 
Newkirk, 56 Mich. 525, 28 NW 206; 
Brackett v. Sears, 15 Mich. 244. 

Minn.—Madigan v. Mead, 31 Minn. 
94, 16 NW 539. 

Mo.—Foster 38 Mo. 
553. 

Mont.—Raymond First Nat. Bank 
v. Robke, 72 Mont. 527, 235 P 327. 

Nebr.—Wagner v. Breed, 29 Nebr: 
720, 46 NW 286. 

N. J.—Reed v. Rochford, 62 N. J. 
Eq. 186, 50 A 70; Lanahan vy. Lawton, 
50 N. J. Eq. 276, 23 A 476 [aff 50 N. 
J. Eq. 796, 27 A 1032]; Bell v. Flem- 
ing, 12 N. J. Eq. 13; Griffin v. New 
Jersey Oil Co., 11 N. J. Eq. 49; Reeves 
vy. Evans, (Ch.) 34 A 477. 

N. Y.—Ackerman v. Hunsicker, 85 
N. ¥. 48, 39 AmR 621; Robinson vy, 
Williams, 22 N. Y. 380; Truscott v. 
King, 6 N. Y. 147; Huntington v. 
Kneeland, 102 App. Div. 284, 92 NYS 
944 [aff 187 N. Y. 568 mem, 80 NE 
1111 mem]; Mowry v. Agricultural 
Ins. .Co., 64, Hun. 137, .18 NYS..8384 
[aff 138 N. Y. 642 mem, 34 NE 512 
mem]; Remington Paper Co. v. 
O’Dougherty, 36 Hun 79 [aff 99 N. Y. 
673 mem]; Hall vy. Crouse, 13 Hun 
557; Thomas v. Kelsey, 30 Barb. 268; 
Dart,., Vv... MecAdam,,,.27° Barb. 187, 
Esterly v. Purdy, 50 HowPr 350 [rev 
on other grounds 6 Hun 46 (rev on 
other grounds 66 N. Y. 446)]; James 


v. Reynolds, 


‘vy. Morey, 2 Cow. 246, 14 AmD 475; 


Utica Bank v. Finch, 3 Barb. Ch. 293, 
49., AmD., 1753 \ Craig, v..,;Dappiny,; 2 
Sandf. Ch. 78; Barry v. Merchants’ 


\Hxch,.Co., 1..Sandf.,.Ch...280, 


N. D.—Merchants’ State Bank v. 
Tufts, 14 N. D. 238, 103 NW 760, 116 
AmSR 682; Union Nat. Bank v. Mo- 


‘line, ete., Co., 7 N. D. 201, 73 NW 527. 


Okl.—Berry-Beall Dry Goods Co. v. 
Francis, 104 Okl. 81, 230 P 496. 

Or.—Nicklin v. Betts Spring Co., 11 
Or. 406, 5 P 51, 50 AmR 477; Hendrix 
v. Gore, 8 Or. 406. 

Pa.—Moats v. Thompson, 283 Pa. 
313, .129 A 105; Mafiitt v. Rynd, 69 
Pa. 380; Garber v. Henry, 6 Watts 57; 
Lyle v. Ducomb, 5 Binn. 585. 

Porto Rico.—Roig v. Registrar of 
Humacao, 22 Porto Rico 586; George 
P., Plant ,-Milling,.;Co. v.).Nawas, 122 
Porto Rico 255, 

Ss. C.—Ex p. American Fertilizing 
Coy, 1222 Sin Wil, Db SE A23868 Cox 
v. Enterprise Bank, 115 S. C. 191, 104 
SE 693. 

Tex.—Vacuum Oil Co. v. Liberty 
Refining Co., (Civ. A.) 265 SW 749; 
Poole v. Cage, (Civ. A.) 214 SW 500; 
Blackmon v, Texas Securities Co., 
(Civ... A.) 196 SW 590; Tinkham vy. 
Wright, (Civ. A.) 163 SW 615; Open- 
shaw -v. Dean, 59 Tex: Civ. A. 498; 
125 SW 989. 

Vt.—Seymour v. Darrow, 31 Vt. 122. 

Wash.—HEltopia Finance Co. v. Col- 
ley, 126 Wash. 554, 219 P 24; Heal 
v. Evans Creek Coal, ete, Co., 71 


[§§ 361-362 


‘the surety, a trust also attaches to the mortgage ~~ 
for the benefit of the creditor, which the courts will 


[§ 362] E. Future Advances?°—1. Validity—a. In 
A mortgage may be made as well to secure 
future advances or indebtedness as for a present 
debt or lability, and if executed in good faith it 
will be a valid security,®° in the absence of statu- 
tory provisions to the contrary.*+ 
may be given for advances to be made in building 


The mortgage 


Wash. 225,),128. PR) 214, 

Eng.—City Bank v. Luckie, L. R. 5 
Ch. 773; Fenton v. Blackwood, L. R. 
5 P. C. 167; White v. City of London 
Brewery Co., 42 Ch. D. 237; “In, re 
Watts, 22 Ch. D. 5; Burgess v. Eve, 
L. R. 13 Eq. 450; Cairncross v. Brad- 
ley, 2 Dr. & Wal. 482; Hopkinson vy. 
Rolt, 9 H. L. Cas. 514, 11 Reprint 829. 

Ont.—Thomson -y. Stikeman, 29 
Ont. L. 146, 14 DomLR 97, 4 OntWN 
1546 [app dism 30 Ont. L. 123, 17 
DomLR 205]; Pierce v. Canada Per- 
manent Loan, .etc., Co., 25,Ont. (671 
Yankoo v. Groocock, 24 OntWN 173. 

[a] “There is no question as to 
the validity of mortgages to secure 
future advances or liabilities. They 
have become a recognized form of 
security. Their frequent. use has 
grown out of the necessities of trade, 
and their convenience in the transac- 
tions of business. They enable par- 
ties to provide for continuous deal- 
ings, the nature or extent of which — 
may not be known or anticipated at 
the time, and they avoid the expense 
and inconvenience of executing a new 
security, on each new transaction. It 
is well known that such mortgages 
are constantly taken by banks, and 
bankers, as security for final bal- 
ances, and banking facilities are ex- 
tended, and daily credits given, in 
reliance upon them. Mortgages for 
future advances have sometimes been 
regarded with jealousy, but their 
validity is now fully recognized and 
established.’”” Ackerman y. Hunsicker, 
85 N. Y. 43, 47, 39 AmR 621. 

[b] Mortgage to secure “agricul- 

advances.”—Smith v. Smith, 33 
S. C. 210, 11 SE 761. Agricultural 
liens generally see Agriculture §$§ 
60-129; Landlord and Tenant § 1953 
et sea. 5 

{c] Construction loan agreements, 
understood by both parties, not im- 
porting fraud, will not be -canceled 
on account of interest and taxes when 
foreclosure proceedings were begun, 
in the absence of evidence of fraud 
ory bad faith; Barry v. General 
Mortg., ete., Corn.,-150 NE 293. 

Sl. See statutory provisions. 

{a] In New Hampshire (1) mort- 
gages to secure future advances were 
prohibited by Rev. St. c 131 § 3. 
Leeds v. Cameron, 15 F. Cas. No. 
8,206, 3 Sumn. 488; Staniels v. 
Whitcher, %2..N, Hi 45h 5% A 168e 
Fessenden v, Taft, 65 N. H. 89-17 A 
713; Abbott v. Thompson, 58 N. H. 
255; Stearns v. Bennett, 48 N. H. 400; 
Richards v. Merrimack, ete., R. Co., 
44 N. H. 127; Weed v. Barker, 35 N. 
H. 386. (2) But under L. (1917) ¢ 
120, a mortgage given in part as se- 
curity for future obligations is valid, 
where it states the nature and maxi- 
mum amount of obligations designed 
to be secured by it. Mica Products 
Co. v. Heath, 128 A 805: (8) And 
even under Pub. St. ¢ 139 § 3, and 
prior to L, (1917) ¢ 120, a mortgage 
to secure an indorsement by the 
mortgagee of the mortgagee’s note 
was not deemed invalid, where the 
indorsement was made on the fol- 
lowing day, both acts being recorded 
as part of the same_ transaction. 
Stavers v. Philbrick, 68 N. H. 879, 
36 A 16. (4) And where there was a 
subsequent renewal of the original 
note and a subSequent indorsement 
thereto, the mortgagee’s claim con- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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materials in lieu of money,*? or to cover the value 
of goods thereafter to be sold to the mortgagor.** 
It may also be given as a general security for a gen- 
eral balance of accounts between the parties or for 
balances which may become due from time to time 
from the mortgagor.** Nor is it essential that the 
mortgagee should be absolutely bound to make the 
contemplated advances; between the original parties 
at least the mortgage will be a valid security, al- 
though the making of the advances was left to his 
option or diseretion.*® And the validity of the mort- 
gage is not necessarily impaired by the fact that it 
does not show upon its face the real character of the 
transaction; although it recites an existing debt as 
its consideration, it may be shown that it was in- 
tended to cover future advances; and the mortgagee 
ean recover the amount actually advanced up to the 
time of enforcing the security.2° The question of 
good faith is always open to inquiry,*‘ but the mere 
fact that the mortgage was given to secure future 
advances, while it recites a present debt, or that it 
was given for a larger amount than was loaned at 
the time, and with a view ee covering future loans, 
is not conclusive of fraud.** A mortgage given to 
secure an existing debt and ratte advances | is valid 
as between the parties thereto, although the exist- 
ing debt exceeds the sum named in the instrument.*® 
And a mortgage for a sum certain, given in good 
faith as security for future advances, is valid as 
against general creditors of the mortgagor for ad- 
vanees not exceeding the sum specified in the mort- 
gage.4° 

Agreement for advances.*! Where a contract for 
advances accompanies a mortgage there is sufficient 
consideration for the mortgage.** A verbal agree- 


tinued either upon the theory that 
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future advances, the subsequent valid 
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ment to make the advances constitutes a sufficient 
basis for a mortgage or deed of trust for a definite 
sum,** and the agreement may be either express or 
implied.** 

Failure to make advances. Where the mortgagee 
is bound to make future advances to the mortgagor 
and fails to do so, if no other debt is secured by 
the instrument the mortgage is without considera- 
tion and cannot be enforced for another purpose.*? 

[§ 363] b. Partial Invalidity.4¢ A mortgage is 
not invalid as security for an existing debt because 
intended also to secure future advances, contrary 
to a statute; that is, although it may be invalid by 
statute in so far as it was meant to apply to future 
loans, it will stand-as a valid security for a debt 
actually due from the mortgagor to the mortgagee at 
the time of its execution.4? 

[$ 364] 2. Construction and Operation—a. In Gen- 
eral. Whether a mortgage covers future advances 
or not is a question determinable in the first in- 
stance from the face of the instrument;*® and if 
it is silent or ambiguous on this point, extraneous 
evidence will be admissible to show the real mean- 
ing and intention of the parties.4® But where it is 
plainly apparent from the terms of the mortgage 
that it was intended to secure future advances, the 
terms will control a contrary understanding of the 
mortgagor.°° The advances which the mortgage 
contemplates may be made by a party not named in 
the instrument,®* and parol evidence is admissible 
to show that the parties intended that the advances 
were to be made by such person.®? 

[§ 365] b. Advances or Debts Secured®*—(1) In 
General. What advances or future liabilities are 
covered by a mortgage given to secure future debts 


[a] “Any indebtedness.”—Where a 


nonpayment of the original note at 
maturity constituted a breach of the 
condition of the mortgage or upon 
the theory that the renewal note was 
@ continuation of the original legal 
relation between the mortgagor and 
the mortgagee’so that the mortgage 
subsisted as a security for the mort- 
gagee’s indorsement of the substi- 
tuted note. Stavers v. Philbrick, 
supra. 
Partial invalidity see infra § 363. 
32. Brooks v. Lester, 36 Md. 65. 
33. Marvin v. Chambers, 16 F. Cas. 
No. 9,179, 12 Blatehf. 495; Barnes v. 
Downing Co., 154 Ga. 363, 114 SE 
223; Hyland v. Habich, 150 Mass. 112, 
22 NE 765, 15 AmSR 174, 6 LRA 383. 
34. Ida-—Weiser L. & T. Co. v. 
Comerford, 238 P 515. 
Mo.—Foster v. Reynolds, 38 Mo. 


553. 

N. Y.—Buffalo Bank v. Thompson, 
121 N. Y. 280, 24 NE 473; Utica Bank 
vir Minch, 3 Barb. Ch. 293, 49 AmD 
175. 

Vt.—McDaniels v. LEA Vt. 
300, 42 AmD 512. 

Eng.—City Bank v. Luckie, L. R. 5 
Ch. 773. 

35. Atkinson v. Foote, 44 Cal. A. 
149, 186 P 831; Langerman vy. Puritan 
Dining Room Co., 21 Cal. A. 637, 657, 
13222617 [eit Cy¢e]; Madigan vy. Mead, 
831 Minn. 94, 16 N NW 539. See Creigh 
v. Jones, 103 Nebr. 706, 173 NW 687 
(advances held not optional). 

36. See supra § 2 

37. See cases Oiere this section. 

38. Iowa.—Corn Belt Trust, ete. 
v. May, 197 Iowa 54, 196 NW 735, 739 
{aquot Cyc]. 

Kan.—Allen v. Fuget, 42 Kan. 672 
22° P7263 

Ky.—Perkins v. Drew, 122 SW 526. 
' Mieh.—Newkirk v. Newkirk, 56 
Mich. 525, 23 NW 206. 

Minn. sare pote v. Mead, 31 Minn. 
94, 16 NW 539. 

See Thomas v. Blair, 208 Ala. 48, 
93 S 704 (where a mortgage secures 


Colvin, 


creation of indebtedness is the exer- 
cise of a lawful privilege, regardless 
of motive, since mere motive does not 
render the exercise of a lawful right 
fraudulent). 

39. Fassett v: Smith, 23 N. Y. 252. 

40. Corn Belt Trust, etc. v. May, 
197 Iowa 54, 196 NW 735, 739 [quot 
Cyc]; Louisville Banking Co. v. Leon- 
Ae 90 Ky. 106, 18 SW 521, 11 KyL 

41. Agreement to let existing 
mortgage stand for future advances 
see infra § 371. 

42. Land. Title, etc., Co. v. Shoe- 
maker, 257 Pa. 213, 101 A 335. 

43. Forsyth v. Preer, 62 Ala. 443; 
Simms v. Ramsey, 79 W. Va. 267, 90 
SE 842. 

44. American Sav. Bank v. Kemp, 
21 CalovJA. 5741432 P? 61.7 
ge Mizner v. Kussell, 29 Mich. 

Amount recoverable on partial fail- 
ure to make advances see infra § 366. 

46. See generally supra § 324. 

47. Leeds ev. Cameron, 15 F. Cas. 
No. 8,206, 3 Sumn. 488; Kansas Valley 
Nat. Bank v. Rowell, 14 F. Cas. No. 
7,611, 2 Dill. 371; Benton-Shingler Co. 
v. Mills, 13 Ga: A.. 632, 79 “SE. 755; 
Stavers v. Philbrick, 68 N. H. 379, 36 
A 16; Johnson v. Richardson, 38 N. 
H. 353; New Hampshire Bank v. Wil- 
lard, 10 N. H. 210; Woods v. Peoples’ 
Nat. Bank, 83 Pa. 57. 

48. Ark.—Patterson v. Ogles, 152 
Ark. 395, 238 SW 598. 

Md.—Western Nat. Bank v. Jen- 
kins, 131 Md. ‘239, 101 A 667, 1 ALR 
1577. 

Mich.—Citizens’ Sav. Bank v. Kock, 
117 Mich. 225, 75 NW 458. 

Minn.—Frisbee v. Poole, 
411, 21 NW 470. 

N: Y.—Simons v. heey Springs 
First Nat. Bank, 93 N. Y.. 269. 

Ss. C.—Ex p. ‘American ee Uline 
Co., 122:/Si°C2 171, 11:5) (SH 23 

Wis.—Dunn _v. Buckley, 56 Wis. 
190, 14 NW 67. : Shs 


32 Minn. 


mortgage recites that it is intended 
as collateral for the payment of any 
indebtedness of the mortgagor to the 
mortgagee, the words “any indebted- 
ness” may refer as well to contem- 
plated as to existing debts. Simons 
v. Union Springs First Nat. Bank, 93 
N. Y. 269. 

([b] That ‘may be due.”—A mort- 
gage Securing a note and any other 
amount that “may be due” contem- 
plates future advances rather than 
those presently due, ‘‘due”’ not neces- 
sarily implying a debt already ma- 
tured, but rather owing, irrespective 
of the time of payment. Ex p. Amer- 
ican Fertilizing Co., 122 S. C. PlaL. 115 
SE 236. 

[c] Where a mortgage of a home- 
stead contains no provisions for fu- 
ture advances, and there is no agree- 
ment or consent by the wife of the 
mortgagor that it should cover such 
advances, it will be held to have been 
made to secure past indebtedness 
alone, if there was any to which it 
could apply. Dunn vy. Buckley, 56 
Wis. 190, 14 NW 67. 

[d] Where entire consideration 
stated in mortgage passed to mort- 
gageor on execution of the mortgage, 
and no future loans were contem- 
plated, the fact that the money was 
held by the trustee pursuant to an 
agreement and applied by him in the 
construction of buildings for the 
mortgagor as required, the entire 
amount being so applied, did not 
constitute the mortgage one to se- 
cure future loans or advances. 
Western Nat. Bank v. Jenkins, 131 
Md. 239, 101 A 667, 1 ALR 1577. 

49. See supra § 347. 

50. Citizens’ Sav. Bank y. Kock, 
117 Mich. 225, 75 NW 458. 


Ape Hall v. Crouse, 13 Hun ON Y.) 
52. Hall v. Crouse, Supra. 


53. Extension of security to other 
td or liabilities see infra §§ 369-— 
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or advances is a matter of construction governed 
by the general rules already stated.°* 
expressly providing that it shall secure future in- 
debtedness of the mortgagor of any kind will 
protect the mortgagee for advancements made or 


54. U. S.—In re Elmore Cotton 
Mills, 217 Fed. 810. 
Ala.—Luverne Land Co. v. Luverne 
Bank, 200 Ala. 85,75 S 461. 
Ark.—Lines v. Brandon, 129 Ark. 


27, 194 SW 867. 


Cal.—Provident Mut. Bidg., “etc., 
Assoc. v. Shaffer, 2 Cal. A. 216, 838 
P 274, 


Conn.—Tice vy. Moore, 82 Conn. 244, 
73 A 133, 17 AnnCas 113. 

Ga.—A. Leffler Co. v. Lane, 146 Ga. 
741, 92 SE 214. 


Til._—F reutel v. Schmitz, 299 Ill. 
.320, 182 NE 534. 

Towa.—Collins v. Gregg, 109 Iowa 
506, 80 NW 562. 

Ky. —Blessing v. Johnson, 164 Ky. 
647, 176 SW 17. 

La.—Durrive v. Key, 20 La. Ann. 


154. 

Me.—Bunker v. Barron, 93 Me. 87, 
44 A 372. 

Mass. — Exchange Trust Co. v. 
Hitchcock, 249 Mass. 547, 144 NE 373. 


N. J.—Paterson First ‘Nat. Bank v. 
Byard, 26 N. J. Eq. 255. ? 
N. M.—Coon v. Bosque Bonita! 
Land, fee Con 8 Nea lias, Saeed 
' Y.— Appleby v. Sewards, 168 
N. Y. 664, 61 NE 1127. 
Pa.—Farabee vy. McKerrihan, 172 


Pa, 234, 33 A 583, 51 AmSR 734. 

Tex.—Glenn vy. Seeley, 25 Tex. Civ. 
PAS? 528161 “SiwWandook 

Utah. —Brunswick Realty Co. Vv. 
University Inv. Co., 43 Utah 75, 134 
P 608. 

Vt.—Lamoille County Sav. Bank, 
ete., Co. v. Belden, 90 Vt. 535, 98 A 
1002; Soule v. Albee, 31 Vt. 142. 

Ww Va.—Simms v. Ramsey, 79 W. 
Va. 267, 90 SH 842. 

Eng.—Lawrence v. Kitson, [1918] 
2. Ch. 405; Shaw v. Neale, 6 H. L. 
Cas. 581, 10 Reprint 1422. 

Ont.—Russell v. Davey, 7 Grant Ch. 
13. 

[a] Nature of balances secured.— 
(1), A mortgage given to a bank to 
secure a payment of ten thousand 
dollars in six months contained a 
proviso as follows: “This mortgage 
being given to secure whatever 
amount of indebtedness may at any 
time thereafter exist from the said 
_ J. to the First National Bank,” etc. 
It was held that the mortgage was 
not restricted by the proviso to the 
indebtedness of the mortgagor to the 
bank, arising from direct dealings 
between them, but was security also 
for the amount of notes made by the 
mortgagor to the order of a third 
person, and by him indorsed to the 
bank and discounted for him. Pater- 
son First Nat. Bank v. Byrd, 26 
N..J. Eq. 255. (2) Where it appeared 
that a trader, being indebted to a 
wholesale merchant for goods sup- 
plied, executed a mortgage in favor 
_of.the creditor, securing a certain 
sum, and, the creditor having entered 
into a new partnership, the firm con- 
tinued to make further advances. for 
several years, during which time the 
debtor made several payments, much 
more than would have been sufficient 
to pay off his indebtedness, and the 
firm, in rendering their accounts to 
the mortgagor, did not bring in the 
old debt, these circumstances were 
sufficient to show that the security 
was intended to cover a floating bal- 


ance. Russell v. Davey, 7 Grant Ch. 
(Ont.) 13. 
[b], Judgment against the mort- 


gagee as trustee is covered .by a 
. mortgage conditioned to secure all 
sums that the mortgagee might be- 
come liable to pay by Signing or 
otherwise, Soule v. Albee, 31 Vt. 142. 

{c] Unauthorized payment. — In 
. order that a payment by a mortgagee 


-33 A 583, 51 AmSR 734. 
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A mortgage 
the mortgage.°*° 


on the mortgagor’s account shall con- 
stitute an advancement within the 
meaning of a clause in the mortgage 
securing “further advances’ by the 
mortgagee, such payment must in- 
volve a contract relation, express or 
implied, and a payment made with- 
out the knowledge of the mortgagor 
cannot constitute such an advance- 


ment. Provident Mut. Bldg., etc., 
Assoc. v. Shaffer, 2 Cal. A. 216, 83 P 
274. 

‘{d] Particular mortgages con- 


strued.—(1) A mortgage securing, in 
addition to the principal sum named, 
“all further advances to the mort- 
gagor by the mortgagee that may 
exist, arise, or be contracted before 
the satisfaction hereof,’ does not 
cover a subseauent note, indorsed by 
the mortgagor, and by him trans- 
ferred to the mortgagee. Moran v. 
Gardemeyer, 82 Cal. 96, 23 P 6. (2) 
A provision in a mortgage that it 
should cover future indebtedness be- 
tween the mortgagor and the mort- 
gagee is not limited, by a subsequent 
provision making a receipt for pay- 
ments to others evidence that the 
claim is secured by the mortgage, so 
as to prevent the mortgage from se- 
curing a payment made by the mort- 
gagee to the mortgagor by mistake. 
American Sav. Bank v. Kemp, 21 Cal. 
A. 571, 182 P 617. (3) Where one in 
his individual capacity delivered a 
deed to secure any present and future 
indebtedness to the grantee, and 
thereafter became a member of a 
firm which became indebted to the 
grantee, and on its dissolution as- 


sumed its entire indebtedness to the 


grantee, the partnershin debt became 
his debt. A. Leffler Co. v. Lane, 146 
Ga. 741, 92 SE 214. (4) A mortgage 
given to secure future advances to 
the mortgagor may embrace a sum 
for which the mortgagor gave to the 
mortgagee, on the day of the execu- 
tion of the mortgage, a note under 
seal, payable in four years, contain- 
ing a clause, “being part of the 
amount secured by” such mortgage. 
Farabee v. MeKerrihan, 172 Pa. 234, 
(5) Other 
mortgages construed. In re Elmore 
Cotton Mills, 217 Fed. 810; Luverne 
Land Co. v. Luverne Bank, 200 Ala. 


85, 75 S 461; Hollan v. American 
Bank. of Commerce, ete., Co., 168 
Ark. 939,  i2%2 SW 1654s) Liness ty: 
Brandon, 129.Ark.. 27, 194 SW _ 867; 


Langerman v. Puritan Dining Room 


Co., 21 Cal. A. 687, 1382 P 617; Ameri- 
can Sav. Bank v. Kemp, 21 Cal. <A. 
571, 132) PIL; Ticet vo Moore, 182 


@Gonn,) 244,73 “A assy Lio AmnCasel13: 
Freutel v. Schmitz, 299 Ill. 320,132 
NE 534; -Blessing v. Johnson, 164 
Ky. 647, 176 SW 17; Tennis Coal Co. 
v. Asher, 143 Ky. 228, 136 SW 197; 
Kentucky Nat. Bankg v. Louisville 
Bank, 10 Ky. Op. 845; Durrive v. 
Key, 20 La. Ann. 154; Exchange 
Trust Co. v. Hitchcock, 249 Mass. 
547, 144 NE 378; Farr v. Nichols, 132 
N. Y. 327, 30 NE 834; Irwin v. Tabb, 
17 Sere. & R. (Pa.) 419; Brunswick 
Realty Co. v. University Inv. Co., 43 
Utah 75, 1384 P 608; Lamoille County 
Sav. Bank, etc., Co. v. Belden, 90 Vt. 
635, 98 A 1002. 

General rules of construction see 
supra §§ 334-340, 3465. 


55. Ark.—Hamilton vy. Rhodes, 72 
Ark. 625, 883 SW 3651. 

Iowa.—Collins v. Gregg, 109 Iowa 
506, 80 NW 562. 


Me.—Bunker y. Barron, 93 Me. 87, 
44 A 372. 
N. M.—Coon v. Bosque Bonita Land, 


ete.,, Coy !8. IN, M8123) 42 B77 
N. Y.—Pratt v. Eaton, oe NR Ye 
449; Huntington yv. Kneeland, 105 


liabilities incurred on different accounts or of a 
different nature from those specially mentioned in 
But if the security of the mortgage 
is limited to advancements of a particular kind,°* 
as for future indorsements or acceptances,*’ it will 


App. Div. 629, 93 NYS 845; Hunting- 
ton v. Kneeland, 102 App. Div. 284, 
92 NYS 944 [aff 187 N. Y. 563 mem, 
80 NE 1111 mem]. 

Tex.—Freiberg v. Magale, 70 Tex. 
116, 7 SW 684. 

Vt.—Gleason v. Kinney, 65 Vt. 560, 
27 A 208 

Ont.—Court v. Holland, 4 Ont. 688. — 

[a] Advance for purchase of other 
property.—When a present indebted- 
ness is for money hired upon the se- 
curity of a farm, other money, sub- 
sequently hired by the mortgagor of 
the mortgagee, with which to pur- 
chase other land for the enlargement 
of the farm, is covered by a clause in 
the mortgage that it shall secure 
“also all other debts which the mort- 
gagor may contract with the mort- 


gagee.”’ Bunker y. Barron, 93 Me. 
8%. 44° A 372) 
[b] Claims bought up by mort- 


gagee.— Where a debtor, owing others 
than the mortgagee, conveys property 
by a conditional deed containing a 
clause providing that the property 
shall be reconveyed on the payment 
to the grantee of a “sum of money 
equal to all claims and evidences of 
indebtedness that the grantee shall 
have against plaintiff (the mort- 
gagor),” such clause covers future 
advances, and the mortgagee is en- 
titled to hold the property as security 
for claims against the mortgagor 
Which he subsequently purchases. 
Pees v. Gregg, 109 Iowa 506, 80 NW 

[c] Proceeds of mortgagee’s per- 
sonalty.—iIn an action to foreclose a 
mortgage executed as security for 
all sums then due or thereafter to be 
due, the mortgagee is entitled to be 
allowed, as part of the sum due, cer- 
tain moneys received by the mort- 
gagor from the sale of the machinery 
of a sawmill, formerly the property 
of the mortgagor, but at the time of 
the sale owned by the mortgagee, as 
purchaser from an execution creditor 
of the mortgagor. Gleason vy. Kin- 
ney, 65 Vt. 560, 27 A 208. 

{d] Protection and improvement 
of property.—A trust deed securing 
bonds, and providing for primary 
payment, out of the proceeds of a 
sale of the property, of expenses of 
the trust, “including all moneys ad- 
vanced for insurance, taxes, or for 
any money paid by the party of the 
third part,’ including future ad- 
vances for the purpvose of paying 


taxes, and for making revairs and 
improvements. Coon vy. Bosque Bo- 
ate Land,*.etc., (Co,, 8: Ny .M. 123) 42 
dis 
56. U. S.—Hendricks v. Webster, 


159 Fed. 927, 87 CCA 107 [app dism 
163 Fed. 1021 mem, 63 CCA _ 670 
mem]. 

Ala.—Horton v. Barlow, 108 Ala. 
417, 18 S 890. 

Cal.—Palo Alto Mut. Bldg., ete. 
Assoc. v. Mullen, 40 Cal. A. 197, 180 
P 641. 

N. Y.—Farr v. Nichols, 132 N. Y. 
327, 30 NE 884. 


Utah.—Brunswick Realty Co. v. 
University Inv. Co., 43 Utah 75, 134 
P 608. 

{a] TWlustration—In an action 


upon a mortgage given to secure ad- 
vances for construction of a building, 
the mortgagee is not entitled to pay- 
ment for money not advanced to pay 
the builder, but received back as a 
sort of a bonus under a contract with 
the builder not agreed to by the 


mortgagor. Brunswick Realty Co. v. 
Un veraley Inv., Col; 43, Utah “ble 
P 608. 3 

57. Earr iv. Nichols;,132 N. Y.3827, 


30 NE 834. 


- For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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be strictly confined to obligations of the sort men- | 


tibned. A deed of trust securing future advances 
to the mortgagor does not apply to advances made 
by the mortgagee to a transferee of the mortgagor.®® 

Payments to third persons by the mortgagee at 
the request of the mortgagor are within the secu- 
rity of a mortgage for future advances.®® 

[§ 366] (2) Amount Recoverable. Whatever may 
be the debt or consideration recited in a mortgage, 
when it is given to secure future advances, the 
mortgagee can recover the amount he has actually 
advanced under it, but no more.®° So where a mort- 
gage given for money to be used in the construction 
of a building provided that the money should be 
paid only so far as the building progressed, the 
mortgage was a security for not more than the 
amount actually advanced.*t But successive ad- 
vances, made in good faith and according to the 
terms of the mortgage, become a part of the mort- 
gage debt, and are actually and to the same extent 
secured by the mortgage.®? 

[§ 367] (3) Restriction as to Amount. The con- 
sideration named does not limit the security for 
which a mortgage may stand, if the intent to secure 
future indebtedness is apparent from the whole in- 
strument.®* But a mortgage to secure future ad- 
vances may specifically limit the amount for which 
it shal] stand as security, as, by providing that such 
advances shall not exceed a certain named sum; 
and in such ease the lien of the mortgage will s 
limited, as against subsequent encumbrancers, to 
the designated amount,®® although it has been held 
that as against the mortgagor it may be good for the 
whole amount actually advanced.®® Such a mort- 


58. Walker v. Whitmore, 165 Ark. 


276, 262 SW 678. 
59. Simms v. Ramsey, 79 W. Va. 


actly this. 


eral mortgagees.—‘‘The case is ex- 
To secure pre-existing 
debts, the debtor executes a.mortgage 
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gage does not invariably bind the mortgagee to make 
the advances to the full amount specified, for it 
may be restricted, in this particular, by other pro- 
visions of the instrument.*%* 

Advances for specified purpose. A mortgage given 
for a certain amount, and reciting that it was to 
secure advances necessary to enable the mortgagor 
to enter on a certain business, is security to the 
amount of its face for sums advanced,®* although 
such advances were more than were necessary for 
the purpose specified.°® Where by the provisions 
of a building loan mortgage the mortgagee retained 
the whole amount secured, with authority to pay off 
lens against the property, if any were created, 
money paid by the mortgagee out of the sum so re- 
tained, for purposes other than that specified, was 
not covered by the mortgage.’° 

Partial repayment." Where a mortgage to secure 
future advances is limited to a certain sum, but a 
much larger amount is actually advanced, partial 
repayments, although aggregating as much as the 
face of the mortgage, will not extinguish it, but it 
will remain as security for the balance due on the 
sums advanced,’? such balance not exceeding the 
amount limited in the mortgage.7* So where a 
mortgage secures future advancements to a specified 
amount, within a limited time, and the full amount 
is loaned and repaid, further loans within the time 
limited are covered by the mortgage." 

[§ 368] (4) Limitation as to Time. A mortgage 
to secure advances and credits to be made within 
a certain limited time will not be available as a secu- 
rity for any made after the time designated.7®° So 
where a mortgage secures advances made during its 


maker or indorser, then held by the 
mortgagee, or which shall afterward 
be discounted or held by such mort- 


267, 90 SE 842. 

60. Ala.—Forsyth v. Preer, 62 Ala. 
443. 

Cal.—Stephens v. Ahrens, 179 Cal. 
743, 178 P 863. 

Conn.—Tice v. Moore, 82 Conn. 244, 
73 A. 133, 17 AnnCasi 113. 

Tll.—Collins’ v. Carlile, 13 Ill. 254; 
Brant v. Hutchinson, 40 Ill. A. 576. 

La.—Morris v. Cain, 39 La. Ann. 

712, 1S 797, 2S 418: 

Mich.—Robinson v. Cromelein, 15 
Mich. 316. : 

Miss.——Watts v. Bonner, 66 Miss. 
629, 6 S 187; Coleman v. Galbreath, 
53 Miss. 303. 

N. Y.—Freeman v. Auld, 44 N. Y. 
50; Dart v. McAdam, 27 Barb. 187. 


61. Stephens v. Ahrens, 179 Cal. 
743, 178 P 863. 
62. Ark.—Pillow v. Sentelle, 49 


Ark. 430, 5 SW 783. 

Conn.—Tice v. Moore, 82 Conn. 244, 
73 A133; 17 AnnCas™113. 

Philippine.—Luengo v. Moreno, 26 
Philippine 111. 

Wis.—Shores v. Doherty, 65 Wis. 
153, 26 NW 577. 

Ont.—Pierce v. Canada Permanent 
Loan, etc., Co., 25 Ont. 671. 

{a] Continuing security.—A mort- 
gage to secure a bond for advances 
to be made under a contract is a con- 
tinuing security, and is therefore not 
discharged by a repayment of the 
amount named in the bond and mort- 
gage. Shores v. Doherty, 65 Wis. 153, 
26 NW 577. 

63. Citizens’ Sav. Bank v. Kock, 
117 Mich. 225, 75 NW 458. 

64. Du Bois v. Denver First Nat. 
Bank, 43 Colo. 400, 96 P 169 (where 
a mortgage specifies a fixed sum for 
which the security is given, advances 
within such limit are protected). See 
Irwin v. Tabb, 17 Serg. & R. (Pa.) 419 
(recognizing rule). 

[a] Proporticnate amounts to sev- 


[41 C.. J.—30] 


to three creditors, who are not only 


absent, but ignorant of the whole 
transaction. The sum secured is 
$8000, to be paid in the proportion 


ef $2000 to the last named mortgagee, 
and to the first and second $3000 
each. At the date of the mortgage, 
the second and third had advanced 
the amount of their respective claims, 
but the first had not: he has since, 
however, made up the deficiency by 
further advances. The fund derived 
from the mortgaged premises falls 
short; and the question is, whether 
the first named mortgagee is entitled 
to participate in proportion to the 
sum ostensibly due to him by, the 
mortgage, or only in proportion to 
his advances at the date of it... 
It seems, therefore, the court erred 
in charging that the defendant was 
not entitled to retain in proportion 
to the sum specified in the mort- 
gage.” Irwin v. Tabb, 17 Serg. & R. 
(Pa.) 419, 422, 424. 
_ 65. See infra § 465. 

66. Wagner v. Breed, 29 Nebr. 720, 
46 NW 286; Fassett v. Smith, 23 N. 


NeZo25 

[a] Existing debt in excess of 
amount named.— Where a_ debtor 
mortgaged his property to secure past 
and also future indebtedness up to a 
certain limited sum, and was at the 
time indebted to the mortgagee in an 
amount exceeding that sum, it was 
held that advances made afterward 
were to be taken as made upon the 
faith of the mortgage, and therefore 
that it was good security therefor, 
notwithstanding it was given to se- 
cure also the past indebtedness which 
had not been paid. Fassett v. Smith, 
23°N. Yu 252. 

[b] Interest included.—Where a 
mortgage is given to secure the com- 
mercial paper of the. mortgagor, or 
paper on which his name appears as 


gagee, and contains a provision that 
“this mortgage is not to be security 
for over three thousand dollars at 
any one time, and not to extend to 
any paper received or discounted 


‘after three years from date of this 


mortgage,” it secures the sum of 
three thousand dollars and accrued 
interest thereon. Mowry v. Sanborn, 
CSUN: HYs (153% 

67. Porter v. Lassen County Land, 
ete.-Co, 127 .Cal°261,°59 P 563. 

68. Lewis v. Hartford Silk Mfg. 
Co:, 56 Conn. 25; 12 A 637. 

69. Lewis v. Hartford Silk Mfg. 
Co., supra. ' 

70. Equitable Loan Assoc. v. Hew- 
itt, 67 Or. -280, 135° P 864. 

71. Application of payments see 
infra XVIII. 


72 In° re York,’ 30). Cas: No, 
18,138. { 

73. In re York, supra. ' 

74. Wilson v. Russell, 13 Md. 494, 


71 AmD 645, 


75s Ala.—Johnson vy. Andalusia 
oa Nat. Bank, 205 Ala. 420, 88 S 
449, 
sie niaoeie v. Horney, 198 SW: 
ite 
Me.—Miller v. Whittier, 36 Me. 577. 
Mich.—Burt v. Gamble, 98. Mich. 


402, 57 NW 261. 

Miss.—Liberty Mercantile Co. v. 
Allen, 134 Miss. 354, 98 S 774. 

See Flower v. O’Bannon, 43 La. 
Ann. 1042, 10 S 3876 (a mortgage, 
given to secure “‘two thousand five 
hundred dcllars for money advanced 
and acceptances made and to be 
made during the present year,’ can- 
not be extended to cover advances 
made after the expiration of the year, 
by any implication from the subse- 
quent dealings between the parties, 
since this would involve the creation 
en ct mortgage by parol or implica- 
ion 


eee 
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existence, and any renewal of the secured note for 
existing or future indebtedness, and provides that 
the mortgage is to mature at the maturity of the 
note or renewal note, the security does not cover 
advances made after maturity of the note or any 
renewal thereof.7® But although the full amount is 
loaned and repaid within the limited time, yet fresh 
loans made within the specified period will be 
equally covered by the mortgage.” 

Where no time is limited, but the mortgage is 
given to secure loans thereafter to be made, or the 
price of goods thereafter to be sold, to the mort- 
gagor, this will give an implied authority to con- 
tinue to advance money or sell goods, trusting to the 
security, as in the ease of a continuing guaranty,’* 
although the authority will be revoked by the death 
of the mortgagor.’® 

[§ 369] F. Extension of Security to Other Debts 
or Liabilities—1. In General—a. General Rule. In 
the absence of a valid agreement of the parties,*° 
a mortgage given to secure a particular debt, 
whether present or prospective, cannot be enforced 


Patterson v. Ogles, 152 Ark. 


238 SW 598. 


76. 
395, : 
121 N. 


HORTGAGES 


15 A 388, 1 LRA 334. 
N. Y.—Buffalo Bank v. Thompson, 


aan 


[§§ 368-370 


as security for another and different debt.** A bond 
and mortgage for a sum certain cannot be sholyn 
by parol to have been intended to cover a balance 
on settlement of accounts, there being no allega- 
tion of fraud or other ground of equitable inter- 
position.*? 

The common-law doctrine of ‘‘tacking,’’ in so far 
as it would permit the holder of a mortgage given 
for the express purpose of securing a particular 
debt to add to his claim any other debt or demand 
against the mortgagor, and stretch the security of 
the mortgage to cover it also, is not recognized in 
this country, and such tacking is not permitted 
either on redemption or foreclosure of the mort- 
gage,*° except as to the money which the mortgagee 
necessarily expends to protect his security,** as in 
the case of taxes and assessments,®> or insurance.®® 

[§ 370] b. Agreement of Parties—(1) In General. 
It is competent for the parties to a mortgage to 
agree that it shall stand as security for a different 
debt or claim than that deseribed in the mortgage, 
or for a debt subsequently contracted, and when 


[b] Obligations of firm of which 
mortgagor subsequently became 


77. Wilson v. Russell, 13 Md. 494, Y. 280, 24 NE 473; Stoddard v. | member.—Where a person engaged in 
71 AmD 645. Hart, 23 N. Y. 556; White v. Rovall,| business on his own account exe- 
78. Hyland v. Habich, 150 Mass.|121 App. Div. 105 NYS 624;|] cuted a mortgage on real estate to 
112, 22 NE 765, 15 AmSR 174, 6 LRA| Powell yv. Harrison, 88 App. Div.| Secure all moneys due or owing by 


383; Bryce v. Massey, 35 S.C. 127, 
14 SE 768. 
79. Hyland vy. Habich, 150 Mass. 


112, 22 NE 765, 15. AmSR 174, 6 LRA 


383. 

80. See infra §§ 370, 371. 

els. Uy S;--In- re Shevill,/11 Fed: 
$58; Baldwin v. Raplee, 2 F, Cas. No. 
801, 4 Ben. 433. 

Ala.—Morris_ v. 92 Ala. 
502, 9 S 315. 

Ark.—Evans v. Williams, 124 Ark. 
271, 187 SW 446; Briggs v. Steele, 91 
Kai a45 84120 SW, (54>) sButler sv. 
Adler-Goldman Commn. Co., 62 Ark. 
445, 35 SW 1110; Nolley v. Rogers, 22 
Ark. 227; Whiting v. Beebe, 12 Ark. 
421. 

Cal.—Security Trust, ete., Bank v. 
Maryland Fidelity, ete., Co., 184 Cal. 
173, 193 P 102; Neumann v. Moretti, 
146 Cal. 25, 79 P 510. 

Fla.—Lewter v. Price, 25 Fla. 574, 
6 S 439. : 

Ga.—Georgia, Nat.. Bank v. Reese, 
156 Ga. 652, 119. SE 610; Fleming v. 
Georgia Railroad Bank, 120 Ga. 1023, 
48 SE 420; Kight v. Robinson, 10 Ga. 
A. 548, 73:SE 863. 

Ill.— Totten v. Totten, 294 Ill. 70, 
128 NE 295, 303 [quot Cyc]; Thomas 
v. Olney, 16 Ill. 58; Ryan v. Shawnee- 
town, 14 Ill. 20; Stone vy. Palmer, 68 
Ill. A. 338. 

Ind.—Bowen v. Ratcliff, 140 Ind. 
393, 39 NE 860, 49 AmSR 203. 

Iowa.—Des Moines Sav. Bank v. 
Kennedy; 142 lowa 272, 120 NW 742; 
Barthell v. Syverson, 54 Iowa 160, 6 
NW 178. 

Ky.—Lawrence v. Lawrence, 145 
Ky. 61, 140 SW 36. 

La.—Schadel v. St. Martin, 11 La. 
Ann. 175. 

Me.—Hayhurst v. Morin, 104 Me. 
169, U25pi71vAL 707 [cit Cyey- 

Md.—Harris v. Hooper, 50 Md. 537; 
Laeber v. Langhor, 45 Md. 477. 

Mass.—Prudential Realty Co. v. 
Commissioner of Banks, 241 Mass. 


277, 185 NE 221. 

Mich.—Burt v. Gamble, 98 Mich. 
402, 57 NW 261; Woodin v. rigeeter 
N 


Furniture Co., 59 Mich. 58, 26 


Alston, 


504; Parkes v. Parker, 57 Mich. 57, 
23 NW 458. f 

Minn.—Bacon yv. Cottrell, 13 Minn. 
194. 


Miss.—Williams v. Butts, 124 Miss. 
661, 87 S 145. 

N. J.—Van Wagner v. Van Wagner, 
7 N. J. Ea. 27; Lambertville Nat. 
Bank v. McCready Bag, etc., Co., (Ch.) 


228, 85 NYS 452 [app dism 178 N. Y. 
567 mem, 70 NE 1108 mem]; Al- 
bion .-Bank vy. Burns, .2,.Lans.. 52. [aff 
46. Neaeve cdi | blamiltonm ssid ge: 
Assoc: v. Reynolds, 12 N. Y. Super. 
671; James v. Morey, 2 Cow. 246, 14 
AmD 475. 

N. C.—Belton v. Farmers’, etc., 
Sore etc., Co., 186 N. C. 614, 120 SE 


N. D.—Fields v. Mott, 9 N. D. 621,: 


84 NW 555. 

Or.—Hoy v. Biladeau, 110 Or. 591, 
223 P..241, 244 [cit Cyc]. . 

Philipine-—Nolan v. Majinay, 12 
Philippine 559. - 

Tex.—wNorris v. W. C. Belcher Land 
Mortg. Co., 98 Tex. 176, 82 SW 500, 
83 SW 799 [rev 34 Tex. Civ. A. 111, 
78 SW 390]. 
hh a aabitlaeno OL sh v. Tuttle, 11 Wis. 

Eng.—Ex p. Hooper, 19 Ves. Jr. 477, 
34 Reprint ‘593. 

And see supra § 348. 

{a] MIllustrations.—(1) A mortgage 
which expressly recites that it is 
given to secure the prompt payment 
of rent according to the terms of a 
certain written lease, and names the 
amount secured, which amount corre- 
sponds with the amount agreed in 
the lease to be paid as rent, does not 
secure rents which become due after 
the expiration of such lease under.a 
tenancy arising by implication of law 
from holding over after such lease 
expired. Fields v. Mott, 9 N. D. 621, 
84 NW 555. (2) It was error to in- 
clude in a judgment, on the fore- 
closure of a mortgage Securing pres- 
ent indebtedness and advances, a note 
given by a firm of which the mort- 
Sagor was a member, where it did 
not appear that the amount evi- 
denced thereby was either a present 
debt of the mortgagor at the time 
such mortgage was given or an ad- 


vance. London, ete., Bank v. Band- 
mann, 120 Cal. 220, 52 P 583, 65 
AmSR 179. (8) Mortgagors, to se- 


cure payment of a stipulated price 
by the purchaser of live stock, being 
limited in their liability to such pur- 
chase price, their liability could not 
be extended to cover rentals accruing 
under the terms of a so-called “lease 
note” from the purchaser to the 
seller, or damages for any breach 
of contract by the purchaser. Mur- 
phy v. Hellman Commercial Trust, 
ree Bank, 43 Cal. A. 579, 185 P 


him to the mortgagee upon notes dis- 
counted by the bank, or which might 
become due on any note discounted 
by the bank in the future and all 
sums of money which then were or 
at any time might be due or owing 
by him to the mortgagee on any ac- 
count whatever, and three years 
thereafter the mortgagor became a 
member of a firm, and the bank dis- 
counted paper of the firm, it was held 
that the mortgage could not be con- 
strued as securing the obligations of 
the firm.» Buffalo Bank v. Thomp- 
son, 121 N. Y. 280, 24 NE 473 [dist 
Commercial Bank v. Weinberg, 25 
NYS 235 (such a mortgage covered 
the mortgagor’s liability upon in- 
dorsements); and expl In re Hill, - 
186 Fed. 569 (to the effect that a 
distinction may be drawn between 
Hallowell v. Blackstone Nat. Bank, 
154 Mass. 359. 28 NE 281, 13 LRA 
315, and the text case, and that in 
any event the ruling in the former 
case is preferable) ]. 

{c] Repairs by mortgagee.—The 
cost of repairs which the mortgagee 
has made upon the premises cannot 
be added to the debt secured by the 
mortgage. Barthell v. Syverson, 54 
Iowa 160, 6 NW 178. 

Indemnity mortgages see supra § 
357 note 6, 

82. Prudential Realty Co. v. Com- 
missioner of Banks, 241 Mass. 277, 
135 NE 221; Moffitt v. Maness, 102 
Nw C: 457,09 SE. 399. 


83. Ala.—Parmer  v. Parmer, 74 
Ala, 285. 

Ark.—Cohn vy. Hoffman, 56 Ark. 
119,, 19 SMW F233: 


Ill.—Totten v. Totten, 294 Ill. 70, 
128 NE 295, 303 [cit Cye]. 

Mad.—Chase y. McDonald, 7 Harr. 
Siti 160; 
Le rigrinieiite v. McDowell, Walk. 
Cha ee v. Cottrell, 13 Minn. 
N. Y.—James v. Morey, 2 Cow. 246, 
14 AmD 475 [rev 6 Johns. Ch. 417]; 
Burnet v. Denniston, 5 Johns. Ch. 35; 
era rice v. Mervin, 3 Johns. Ch. 

Pa.—Dorrow v. Kelly, 1 Dall. 142, 
Imliyed ws: ; 

Extension of security to other debts 
as affecting priorities see infra §§ 
542, 543. 

84. See infra § 374. 

85. See infra § 375. 

. 86. See infra § 376. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 370-371] | ‘ 


the good faith of the arrangement is not impeached 
the mortgage will be a valid security for the new 
debt as between the parties thereto.** 
ties to a mortgage given to secure an existing debt 
for a sum certain may agree to make the mortgage 
a security for future advances to be made.*® 
a mortgage to secure future advances may, by agree- 
ment of the parties, be extended to cover a sum 
advanced prior to the execution of the instrument.*® 
But the mortgagor’s administrator cannot agree for 
an extension of the mortgage to cover additional ad- | 
vanees made after the mortgagor’s death,®® save 
possibly in eases where the additional advances are 
for the benefit of the mortgaged estate and are so 


applied.®? 


Sufficiency of written agreement. 
agreement extending the security need not specifi- 
cally describe the mortgaged property, provided it 


87. 
443. 

Ga.—Georgia Nat. Bank v. Reese, 
156), Ga, .652, .119 SE’ 610;.. Loe. v. 
Brown, 155 Ga. 24, 116 SE 309; Wash- 
ington Exch. Bank vy. Smith, 149 Ga. 
650, 101 SE 769; Chatsworth Bank v. 
Patterson, 148 Ga. 367, 96 SE 996; 
McClure v. Smith, 115 Ga. 709, 42 SH 
53; Wylly v. Screven, 98 Ga. 213, 25 
SE 435; Troup Co. v. Speer, 23 Ga. A. 
750, 99 SE 541. 

Ida.—Burke Land, etce., 
Wells, 7 Ida. 42, 60 P 87. 

Tll.— Brown v. Gaffney, 32 Ill. 251. 

Iowa.—Corn Belt Trust, etc. v. 
May, 197 Iowa 54, 196 NW 735. 

Ky.— Louisville Banking Co. v. 
Leonard, 90 Ky. 106, 18 SW 521, 11 
Tey (OT. : ; 

Mass.—Whitney v. Metallic Win- 
dow Screen Mfg. Co., 187 Mass. 557, 
73 NE 663; Taft v. Stoddard, 142 
Mass. 545, 8 NE 586; Upton v. South 
Reading Nat. Bank, 120 Mass. 153; 
Stone -v. Lane, 10 Allen 74; Joslyn v. 
Wyman, 5 Allen 62. 

Minn.—Steele v. Bond, 28 Minn. 
267, 9 NW 772. 

Mont.—Missoula First Nat. Bank v. 


Ala.—Forsyth v. Preer, 62 Ala. 


(lem a 


Marlowe, 71 Mont. 461, 471, 230 P 
374 [cit Cyc]. 

N. J.—State Mut. Bldg., etc., As- 
soc. v. Millville Impr. Co., 74 N.. J. 


Bq. 721,. 70° A300 [aff-76 N. J. Eq. 
326, Toe Ay LLOLI; Merry.ov. ~Meckert, 
32 N. J. Eq. 38; Flanagan v. West- 
cott, 11 N. J. Eq. 264. 

N. Y.—Huntington v. Kneeland, 102 
App. Div. 284, 92 NYS 944 [aff 187 
N. Y. 563 mem, 80 NE 1111 mem]; 
Esterly v. Purdy, 50° HowPr 350 
{rev on other grounds 6 Hun 46 (rev 
on other grounds 66 N. Y. 446)]. 

Or.—Hoy v. Biladeau, 110 Or. 591, 
223 P 241, 244 [cit Cyc]. 

S. C.—Walker v. Walker, 17 S. C. 
329. But see McCaughrin v. Wil- 
liams, 15 S. C. 505 (the security can- 
not cover a new debt by any subse- 
quent agreement). 

Ont.—Edinburgh L. Assur. 
Allen, 23 Grant Ch. 230. 

{a] Recital in defeasance not 
conclusive.—Although the defeasance 
contained in the mortgage itself pro- 
vides ‘that the instrument shall be 
discharged upon the payment of a 
certain fixed sum, it may be shown, 
by a separate written agreement be- 
tween the parties, that the nrvortgage 
was to stand as security for what- 
ever sum should be found to be due 
on a future accounting and settle- 
ment between them; and if the sum 
so ascertained as due is less than the 
amount named in the mortgage, it is 
only for the smaller sum that the 
mortgagee can foreclose. Stacey v. 
Randall, 17 Ill. 467. 

{b] Construction of agreement for 
extension.—Dawson v. Grote, 222 
Mass. 240, 110 NE 270. 

Agreement to let satisfied mort- 
gage stand for new debt see infra 
XVII. 

Subsequent agreements concerning 
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So the par- 
Estoppel.?? 


And 


A written 


interest see infra §§ 382, 383. 

88 Ida.—Weiser L. & T. Co. v. 
Comerford, 238 P 515. 

Mont.—Missoula First Nat. Bank 
v. Marlowe, 71 Mont. 461, 471, 230 
P 374 [cit Cyc]. 

N. Y.—Esterly v. Purdy, 50 HowPr 
850 [rev on other grounds 6 Hun 46 
(rev on other grounds 66 N. Y. 446) ]. 
3be! C.—Walker v. Walker, 17 S. C. 

Eng.—Rayson v. Sacheverel, 1 
Vern. Ch. 41, 23 Reprint 295. 

89. Farabee v. McKerrihan, 172 
Pa. 234, 33 A 583, 51 AmSR 734. 

90. Percival v. Gale, 40 N. J. Eq. 
440, 4 A 437. 

91. Percival v. Gale, supra. 

92. Wylly v. Screven, 98 Ga, 213, 
25 SE 4385; Farabee v. McKerrihan, 
172 Pa. 234, 33 A 583, 51 AmSR 734. 

93. Parol evidence as to debt se- 
cured generally see supra § 347. 

94. Ala.—McWhorter  v. Tyson, 
203 Ala. 509, 83 S 330; Morris v. 
Alston, 92 Ala. 502, 9 S 315. 

Ark.—Briggs v. Steele, 91 Ark. 458, 
121 SW 754; Hughes v. Johnson, 38 


Ark. 285; Johnson vy. Anderson, 30 
Ark. 745. 

Cal.—London, ete., Bank v. Band- 
mann, 120 Cal. )220, 552 P °583,,. 65 
AmSR 179. 

Ga.—Georgia Nat. Bank v. Reese, 
156 Ga. 652, 119 SE 610; Loe v. 


Brown, 155 Ga. 24, 116 SE 309; Hes- 
ter v. Gairdner, 128 Ga. 531, 58 SH 
165; Fleming v. Georgia R. Bank, 120 
Ga. 1023, 48 SE 420. 

Ky.—Thompson vy. George, 86 Ky. 
311, 5 SW 760, 9 KyL 588. 

La.—Leger vy. Leger, 118 La. 322, 
42 S$ 951. 

Me.—Hayhurst v. Morin, 104 Me. 
PG9s (lerAwe Ode 

Mich.—Tucker v. Alger, 30 Mich. 67. 

N. Y.—Townsend v. Empire Stone- 
dressing Co., 12 N. Y. Super. 208; 
Walker v. Snediker, Hoffm. 145. See 
Stoddard v. Hart, 23 N. Y. 556 (hold- 
ing further that such agreement is 
inoperative even aS against the 
grantee of the mortgaged premises, 
who takes for the precedent debt, 
and with full notice of all the facts; 
and this, althouch the additional debt 
was inserted in the bond to secure 
which the mortgage was given). 

N. D.—Scofield Impl. Co. v. Minot 

Farmers’ Grain Assoc., 31 N. D. 605, 
609, 154 NW 527 [cit Cyc]; People’s 
State Bank v. Francis, 8 N. D. 369, 
79 NW 8538. 
. 8S. C.—O’Neill v. Bennett, 33 S.C. 
243, 11 SH 727; Lindsay v. Garvin, 31 
S.-C. 259, 9 SE 862, 5 LRA 219. But 
see Walker v. Walker, 17 S. C. 329 
(holding that as between the parties 
a mortgage may by parol be ex- 
tended to cover new debts). 

Eng.—Ex p. Hooper, 19 Ves. Jr. 477, 
34 Reprint 593. 

See Parkes v. Parker, 57 Mich. 57, 
23 NW 458 (a parol agreement that 
a mortgage shall cover the indebted- 
ness for goods acquired afterward 
will not also cover the debts of a 
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refers to the mortgage, and the description in that 
instrument is full and accurate.” 

[§ 371] (2) Parol or Implied Agreements and 
It is the general rule that a mortgage 
cannot be legally extended by a subsequent parol 
agreement so as to cover other debts or additional 
advances beyond the obligations intended to be de- 
seribed in the instrument,** although in a jurisdic- 
tion where this doctrine is adhered to, it has never- 
theless been held that such a parol agreement, if 
contemporaneous with the execution of the mort- 
gage, is valid and effectual.% 
it has been held that in equity the security of the 
mortgage may be extended by parol agreement to 
cover additional advances, where the rights of third 
persons are not prejudiced, and the advances have 
been made in reliance on such agreement.*° 
agreement to let a mortgage, which has been deliv- 


On the other hand 


An 


partnership subsequently entered 
into; for that a written extension 
would be necessary). 

95. Hall v. Crouse, 13 Hun (N. Y.) 
557. But see supra § 347. 

$6. Ill—Carpenter v. Plagge, 192 
Ill. 82, 61 NE 580. 

Me.—Hayhurst v. Morin, 104 Me: 
LG 9. Bela A L075 

Mass.—Taft v. Stoddard, 142 Mass. 
545, 8 NE 586; Upton v. South Read- 
ing Nat. Bank, 120 Mass. 153; Stone 
v. Lane, 10 Allen 74; Joslyn v. Wy- 
man, 5 Allen 62. 

N. J.—Campbell v. Perth 
Shipbuilding, etc., Co., 70 N. J. Eq. 
40, 62 A 319 [aff 71 N. J. Eq. 302, 71 
A 1138]. 

Pa.—Girard Trust Co. v. Baird, 212 
Pa. 41, 61 °A’ 507, 1° LRANS ‘405, 4 
AnnCas 314. 

Eng.—Ede v. Knowles, 2 Y. & Coll. 
172, 21 EngCh 172, 68 Reprint 76. 

[a] He who seeks equity must do 
equity.— ‘If the mortgagor had 
agreed by parol that the mortgage 
might be held as security for ad- 
vances beyond the amount originally 
secured by it, and if the advances 
had been made in good faith, the 
mortgagor would not be given a de- 
cree for redemption unless he would 
pay the amount so advanced, the 
doctrine being that he who seeks the 
aid of a court of equity must do 
equity.” Flye v. Berry, 181 Mass. 
442, 4438, 63 NE 1071. 

{b] If, after breach of the con- 
dition of a mortgage, the mortgagee 
makes further advances under an 
oral agreement that the mortgage 
shall stand as security for them, a 
court of equity will not aid the 
mortgagor to redeem without requir- 
ing repayment of such advances ‘in 
addition to the amount due on the 
original debt. A court of equity will 
impose this condition on the mort- 
gagor to prevent circuity of action, 
and also on the principle that he who 
seeks equity must do equity. But 
‘thish doctrine). G14 isa .climitedy to 
cases where the mortgagee is in- 
vested with the legal title to the 
property, and makes further ad- 
vances, in addition to the original 
debt secured, upon the credit of the 
land to which the title is held; and 
where the title held is made avail- 
able to secure the further advances 
by a legal contract between the par- 
ties; and where the rights of subse- 
quent encumbrancers, or persons who 
have acauired junior liens are not 
prejudiced thereby. Debts created, - 
or advances made to a mortgagor 
subsequent to the mortgage, cannot 
be tacked to the mortgage debt to 
the prejudice of third persons, who 
have acquired junior liens upon the 
mortgaged property.” Carpenter v. 
Plagge, 192 Ill. 82, 95, 61 NE 530. 

Effect of statute of frauds see 
Frauds, Statute of § 199. 

Parol agreement to Keep alive sat- 
isfiod mortgage as security for new 
debt see infra XVIII, 


Amboy 
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ered to the mortgagee but not used, being returned 
without having been recorded or canceled, stand as 
security for a subsequent loan is valid, and is not 
a mere parol extension of the contract so as to 
cover a new obligation, since the mortgage has no 
legal inception until delivered as security for a 
debt.%7 

Implied agreements. In the absence of a prohibi- 
tive statute or of an express contract it has been held 
that an agreement to extend the lien of the mortgage 
to subsequent advances actually made may be im- 
plied from the conduct of the parties in the mat- 
ters attending the transaction.®® Where, however, 
a statute exists prohibiting the admission of proof 
of a verbal mortgage, it has been held that mort- 
gages are so far stricti juris that they cannot be 
extended by any implication to secure another obli- 
gation than that expressly mentioned in the instru- 
ment.°® According to the doctrine of certain cases, 
where advances are made by the mortgagee to the 
mortgagor in continuation of, and subsequent to, 
the sums recited in the mortgage, or where the 
mortgagor in other ways becomes further indebted 
to the mortgagee, it is presumed prima facie that 
in these subsequent transactions the mortgagee ex- 
tends credit upon the faith of his original security; 
and therefore, if no other encumbraneer resists, or 
if the mortgagee has no notice of intervening equi- 
ties, these liabilities will be united to the mortgage 
debt, and the mortgage will stand as security 
therefor. 

[§ 372] 2. Renewals and Substituted Liabilities.” 
A mortgage intended to secure a particular debt is 
valid in equity for that purpose, whatever form 
the debt may assume, if it can be traced;* hence 
the mortgage will cover any renewals of the note, 
bond, or other evidence of the original debt se- 
cured.t And a mortgage to secure money to be 
thereafter borrowed will cover the amount of a new 
note given in renewal of a note existing at the 
time the mortgage was executed, if such appears to 
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have been the intention of the parties.° So where 
the debt secured by the mortgage has been reduced 
by partial payments, a new note given in settlement 
of the balance remaining due will be equally cov- 
ered by the security.6 And a mortgage given to 
indemnify a surety on a bond described therein does 
not become functus officio because of the cancella- 
tion without delivery of the first bond executed,’ 
but remains in force to secure a second bond of iden- 
tical tenor executed a few months later, in accord- 
ance with the intention of the parties.* But where 
the note originally secured was not made by the 
mortgagor himself, but by a third person, the mort- 
gagor merely assuming the position of a surety with 
reference to it, the mortgage cannot be enforced as 
security for a new note given in renewal of the old 
one, or substituted for it, without the consent of 
the mortgagor.® 

[§ 373] 3. Claims Purchased by Mortgagees. A 
mortgagee, buying up claims held by third persons 
against his mortgagor, cannot include them in his 
mortgage and compel their settlement as a condition 
to redemption, or have them included in a fore- 
closure decree, unless with the consent of the mort- 
gagor and in cases where no subsequent purchaser 
or lien creditor would be prejudiced.*? Kven where 
the mortgage is so drawn as to cover any demands 
which the mortgagee may hold against the mort- 
gagor, the mortgagee cannot by virtue of the in- 
strument buy up outstanding claims against the 
mortgagor and include them in the security, unless 
a provision that he may do so is clearly and un- 
equivocally expressed;+ since a stipulation of this 
character can ordinarily cover only such demands 
as arise directly out of dealings between the par- 
ties to the instrument.1* On the other hand general 
terms in a mortgage may be sufficiently broad to: 
include a note given by the mortgagor to a third 
person and discounted by the mortgagee in the regu- 
lar course of business.1* 


97. Durfee v. Knowles, 2 NYS 466. 
98. Walker v. Walker, 17 S. C. 


329. 

99. Flower v. O’Bannon, 43 La. 
Ann. 1042; 10 S° 3763 Schadel) v.. St: 
Martin, 11 La. Ann. 175. 

1. Downing v. Palmateer, 1 T. B. 
Mon. (Ky.) 64; Robinson v. Urquhart, 
PON de. Lek olde 

2. See also supra § 359. 

3. See cases infra notes 4-9. 

4 U. S—Jones v. New York 
Guaranty, etc., Co., 101 U. S. 622, 25 
L. ed. 1030; In re Silver, 208 Fed. 797, 
802 [eit Cyc]. 

Ill—Salem Nat. Bank v. White, 
159 Ill. 136, 42 NE 312; Citizens’ Nat. 
Bank v. Dayton, 116 I11..°:257, 4 NE 
492; Bond vy. Liverpool, etc., Ins. Co., 
106 Ill. 654; Rogers v. School Tp. 23, 
46 Ill. 428. 

Ind.—Willette v. Gifford, 46 Ind. A. 
185, 92 NE 186. 


Icwa.—Freeburg v. Eksell, 123 
Iowa 464, 99 NW 118. 

Kan.—Moody v. Stubbs, 94 Kan. 
250, 2538, 146 P 346, AnnCas1917C 


862 [cit Cyc]. 

La.—Linton y. Purdon, 9 Rob. 482. 

Mo.—Coney v. Laird, 153 Mo. 408, 
55 SW 96. 

N. C.—Wachovia Nat. Bank v. Ire- 
land, 122 N. C. 571, 29 SH 885; Kidder 
v. Mcflhenny, 81 N. C. 1233; Hyman 
v. Devereux, 63 N. C. 624. 

N. D.—Omlie v. O’Toole, 16 N. D. 
126, 112 NW 677. 
eee loser y. Johnston, 7 Oh. 

by 

Or.—Hoy v. Biladeau, 110 Or. 591, 
223. P 241, 248° [eit Cyc]. 


See Merrimon y. Parkey, 136 Tenn. 
645, 191 SW 327 (agreement between 
parties that mortgage shall secure 
renewal notes). 

[a] Indorsements.— A mortgage 
given to secure indorsements previ- 
ously made will secure paper given 
to renew that originally indorsed by 
the mortgagee. Linton v. Purdon, 9 
Rob. (la.) 482. 

[b] Correcting mistake. — Where 
new notes are given and accepted to 
correct a mistake in notes previously 
given and secured by mortgage, the 
old notes wll be canceled, and the 
mortgage securing them will stand 
as security for the new notes. 
Granger v. Bissonnette, 68 Ill. A. 235. 

[c] In California, under Civ. Code 
§ 2922 which provides that ‘a mort- 
gage can be created, renewed or ex- 
tended only by writing,” etc, the 
term “extended” refers to a broaden- 
ing of the security to cover addi- 
tional advances, and does not apply 
to a mortgage securing present debt 
and advances for which new notes 
were given after the execution there- 
| of. London, ete., Bank v. Bandmann, 
Rao Cal. 220, 52 P 583, 65 AmSR 179. 
ville Bank, 10 Ky. Op. 845. Compare 
Stavers .V.. Philbrick, 68 NH.) 379; 
36 A 16 supra § 362 note 31 [a] (3). 

6 Bray vy. First Ave. Coal Min. 
Con 4S PING moo yA NEO oe sete 
mour v. Darrow, 31 Vt. 122; Inglis v. 
Gilchrist, 10 Grant Ch. (Ont.) 301. 
See Louisville Banking Co. y. Leon- 
ard D0 ky. 106, is SW. 5215, da wkeyae 


| 917 (renewal of the note secured 


Kentucky Nat. Bank y. Louis- 


will not affect the continuance of the 
security). : 


7. In re Silver, 208 Fed. 797. 

8. In re Silver, supra. 

9%. Ayres «Vs Wattsons 57 Pa. 3603 
10. Moran vy. Gardemeyer, 82 Cal. 


96, 23 P 6; Provident Mut. Bidg., etc., 
Assoc. v. Shaffer, 2 Cal. A. 216, 83 P 
274; Perrin v. Kellogg, 38 Mich. 720; 
Benton v. Kent, 61 N. H. 124; Maner 
v. Wilson, 16 S, C. 469. 

11. Lashbrooks v. 52 
Mich. 124, 17 NW 723. 

12. Lashbrooks y. Hatheway, su- 
pra. 


Hatheway, 


13. Lamoille County Sav. Bank, 
tee Co. v. Belden, 90 Vt. 535, 98 A 
fa] Wiustration.—A mortgage toa 


bank of discount and deposit, con- 
ditioned for the payment of three 
thousand dollars, specified in a note 
of a certain date, payable to the or- 
der of the bank, and to pay “all fur- 
ther sums that we or either of us 
now owe it or may become owing it 
in any .way,” covered a note there- 


after given by one of the mortgagors 


to a third party and by such party 
negotiated to the mortgagee bank, 
the term “further sums” referring to 
sums of indebtedness in addition to 
that represented by the note de- 
scribed, and the phrase “in any way,” 
construed with reference to the sub- 
ject matter and the character of 
mortgage, showing that the word 
“owing” was to be taken in a. uni- 
versal and indefinite sense. Lamoille 
County Sav. Bank, etc., Co. v. Belden, 


/90 Vt. 535, 537, 98 A 1002. 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


“§ 374]. 


[§ 374] 4. Costs and Expenses.1* 
erly and necessarily paid by a mortgagee to protect 
his security," as in the case of payments made to 
discharge prior liens on the mortgaged property,}® 
may be added to the amount secured by the mort- 


Money prop- 


gage. The costs incurred by the mortgagee in the 
enforcement of his rights,17 including costs of fore- 
closure’® and of a suit to determine the validity of 
other encumbrances which the mortgagor had agreed 
to discharge,’® are also covered by the mortgage. 
In the case of a mortgage given to indemnify a 
surety the costs of collection, being an incident of 
the debt, are a part of the lability secured.2° A 
provision in a mortgage for payment of all expenses 
which the mortgagee might incur or pay because of 
the mortgagor’s default includes expenses of ob- 
taining an abstract of the mortgaged property.”! So 
the grantee in an instrument given to secure a debt 
may pay interest on a prior mortgage when neces- 
sary to protect his title, and the lien will attach 
to such payments.?? On the other hand, where a 
vendee assumed payment of two prior mortgages, 
and there was a provision in the purchase-money 
mortgage given by the vendee that he should pay 
all taxes and charges due or to become due, and 
that on his failure to do so the mortgagee might 
pay them and recover from the mortgagor the 
amounts paid, it was held that the word ‘‘charges’’ 
did not cover an installment of interest paid by the 
mortgagee on the prior mortgages.*% It has also 
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been held that a mortgage to secure future advances 
will not operate as a security for costs subsequently 
incurred ;*4 that a covenant to pay all ‘‘costs, 
charges, and expenses’’ in collecting a mortgage 
debt does not include items of traveling expenses 
for the mortgagee’s witness and attorney;*° and 
that a stipulation that the mortgagor shall repay 
all money that may have been paid by the mort- 
gagee on account of any prior or outstanding title 
or encumbrance does not include expenses of liti- 
gation incurred by the mortgagee in defending his 
mortgage against unfounded suits.2° A mortgagee 
incurring expenses on behalf of the mortgagor must 
act in good faith, with reasonable judgment, and 
the expenses must be reasonable in amount.?? 
Recording fees.** The amount covered by the se- 
curity of a mortgage includes the cost of recording 
the mortgage, when this can be brought within a 
stipulation of the mortgage to reimburse the mort- 
gagee for costs and expenses.2® Where the mort- 
gage provides that the mortgagor shall pay the re- 
cording fee, he is not lable for the fee in a county 
other than that in which the land is situated.®° 
Attorney’s fees.*4. A stipulation in a mortgage 
or deed of trust that the amount secured thereby 
shall include attorney’s fees is valid in the absence 
of a statute to the contrary.** But until the serv- 
ices of an attorney are actually rendered for the 
purpose of collecting a past-due mortgage debt, no 
debt exists on account of such stipulation which 


1 Cross references: 

Allowance of disbursements in fore- 
closure decree see infra XXIII. 
Amount required, to redeem see in- 

fra XXIV. 
Liability for costs and fees: 

On foreclosure by: 

Action see infra XXIII. c 
Exercise of power of sale see in- 
fra XXII. 

On redemption see infra XXIV. 

15. Ala—Cramer v. Watson, 
JM keira Pare 

T1l.—Mosier v. Norton, 83 Ill. 519. 

Kan.—Holmes v. Holt, 93 Kan. 7, 
142 P 369 [aff 90 Kan. 774, 136 P 
246, 92 Kan. 254, 139 P 1030]. 

Me.—Miller v. Ward, 111 Me. 134; 
88 A 400, 49 LRANS 122. 

N. H.—-Page vo Poster, '? «N. Hi: 
392. 

N. Y.—Robinson v. Ryan, 25 N. Y. 
320. 

N. C.—Henderson v. Stewart, 11 N. 

256. 
‘* N. D.—Van Hook First Nat. Bank 
v. Zook, 196 NW _ 507. 

Pa.—Citizens’ Sav., etc., Assoc. ‘Vv. 
Heiser, 150 Pa. 514, 24 A 733. 


73 


[a] Ylustration.—Where a mort- 
gage was given to secure a building 
loan, and the mortgagee took posses- 
sion after the mortgagor had failed 
to complete the building, the mort- 
gagee was entitled to a lien for a 


iW k2Ts 


further outlay necessary to com- 
plete the building. Miller v. Ward, 
111 Me. 134, 88 A 400, 49 LRANS 


122. 
[b] A mortgagee may pay rent 
on the premises, which the mort- 


gagor had agreed to pay, and tack 


the payment so made to his mort- 


gage. Robinson v. Ryan, 25 N. Y. 
320. 
[ec] Advances to perfect title to 


public lands.—(1) Where the mort- 
gagee of a homestead on which final 
proof had not been made, on behalf 
of the homesteader, and to protect 
his security, advanced the purchase 
price of ‘the homestead and- 
mortgagor received a patent with 
full knowledge ther@of, the advance 
might be added to the mortgage. 
Anderson v. Kain, 40 N. D. 632, 169 
NW 501. (2) Where a loan was 
made by a third party to the pur-|! 
chaser of a relinquishment from. an! 


the | 


entryman, and a mortgage was exe- 
cuted securing such indebtedness, the 
holder of such mortgage could ad- 
vance to the mortgagor the amount 
of money necessary to make com- 
plete proof to the federal govern- 
ment and procure a patent and could 
add such advance to the amount of 
his lien as against another mortgage 
executed by the mortgagor subse- 
quent to the first mortgage but be- 
fore the additional advancement was 
made. Van Hook First. Nat. Bank 
v. Zook, (N. D.) 196 NW. 507. 

[ad] Fines due building associa- 
ticn.— Where a woman unites with 
her husband in executing a mortgage 
on her separate property to secure 
a loan which he, as a_ stockholder, 


‘procures from a building associa- 


tion, the mortgage is valid as to her 
property, and under the act of 1859 
covers the premiums due by him as 
such stockholder, and the fines in- 
curred by reason of his default in the 
payment of dues, as well as the ac- 
tual loan. Citizens’ Sav., ete., As- 
soc. v. Heiser, 150 Pa. 514, 24 A 733; 
Juniata Bldg., ete., Assoc. v. Mixell, 
84 Pa. 313. 

Right to protect title see infra 


§ 569. 

16. Cramer’ v. Watson, 73 Ala. 
Mosier v. Norton, 83 Ill. 519; 
Holmes v. Holt, 93 Kan. 7, 142 P 369 
(aff 90 Kan, 774, 136 P 246, 92 Kan: 
254, 139 P 1030]; Page v. Foster, 7 
N. H. 392. : 

[a] Encumbrances on separate 
portions of property.—Where, in a 
course of dealing covering different 
tracts of land, the holder of a deed 
taken as security paid certain en- 
cumbrances on separate portions of 
the land, he was entitled to a lien on 
all the land to secure such payment. 
Holmes:sv. vHolt; 98 aiKants %01425'P 
360 [aff 90 Kan. 774, 1386 P 246, 92 
Kan. 254, 139 P 1030]. 

Amount required to redeem see in- 
fra XXIV. 


17. Ark.—Williams vy. Prioleau, 
123 Ark. 156, 184 SW 847. 
Conn.—Pettibone v. Stevens, 15 


Cenn,. 19, 38 AmD 57. 
Fla.—American Securities Co. v. 

ey nema CO. Milam 1045923) 670 S 
2. 


Ill.—Huber v. Brown, 243 Ill. 274, 


90 NE 748. 
La.—Exchange, ete., Co. v. Walden, 

15. La. 431. 

Me.—Rawson v. Hall, 56 Me. 142; 
Hurd v. Coleman, 42 Me. 182. 

N. D.—Omlie v. O’Toole, 16 N. D. 
126, 112 NW 677. 

Tex. —wWilliams y. Silliman, 74 Tex. 
626, 12 SW 534. 

Attornev’s fees see 
notes 31-39. 

18. Exchange, etc., Co. v. Walden, 
15“ a. 4381! 

Costs and fees on foreclosure of 
mortgage generally see infra XXIII. 

19. Williams v. Prioleau, 123 Ark. 
156, 184 SW 847. 


cases infra 


20. Williams v. Silliman, 74 Tex. 
626, 12 SW 534. 

21. American Securities Co. v. 
te ate 69 Fla. 104,: 123, 67:°S 

22. Omlie v. O’Toole, 16 N. D. 126, 
112 NW 677. 

23. Coffin v. Younker, 196 Iowa 


1021, 195 NW 591. 

24. Shaw v. Neale, 6 H. L. Cas. 
581, 10 Reprint 1422. 

25. Lincoln v. a ea Bldg., etc., 
oi, 79 none 385, 84 Sl 

26. C. Belcher Nena Mortg. Co. 
vy, Norris (Lex. Civ. Asc l64) “Sw 

27. Equitable L. Assur. Soc. 
Von Glahn, 107 N. Y. 6387 mem, 
NE 793, 1 Silv. A. 524. 

28. See also infra § 566. 

29. Hart v. Sharpton, 124 Ala. 638, 
27 S 450; Boutwell v. Steiner, 84 Ala. 
307, 4S 184, 5 AmSR 375. See Simon 
v. Sewell, 64 Ala. 241 (the registra- 
tion of a mortgage is intended solely 
for the benefit and protection of the 
mortgagee, and rests wholly in his 
election, so that, in the absence of 
any agreement, express or implied, 
or stipulation in the mortgage, 
binding .the mortgagor to bear the 
cost, the mortgagee cannot hold him 
liable for the fees paid for regis- 
tration). 

30. Kinard v. Hill, 154 Ala. 632, 
45 S 60. 

31. <Attorney’s 
foreclosure by: 
Action see infra XXIII. 

Exercise of power of sale see infra 

XXII. 

32. 


v. 
13 


fees allowed on 


See supra § 264. 
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can be added to the amount of the note or mort- 
Attorney’s fees stipulated for in a note 
secured by mortgage are a part of the principal 
debt,°* even though the mortgage itself contains no 
But it has been held in some 
Jurisdictions that an attorney’s fee stipulated for 
in the mortgage will not be a lien on the land, unless 
the mortgage expressly purports to secure it.%* 
Whether attorney’ s fees are covered by the provi- 
sions of a mortgage depends upon the ‘language of 
the instrument construed in accordance with the 
rules applicable to other provisions.** 
vision is intended to indemnify the mortgagee for 
disbursement reasonably and necessarily made to 
protect his interests or to enforce performance by 
It creates no indebtedness to be 
added to the amount due until the debt becomes 
due and the services of the attorney are required 


gage.°8 


such stipulation. 35 


the mortgagor.*® 


and rendered.®9 


33. _ British, etce., Mortg. Co. v. 
Stuart, 210 Fed. 425, 127 CCA 157. 

34 U. S.—John Hancock Mut. L. 
Ins. Co. v. Perry, 284 Fed. 1011 [aff 
2F. (2d) 250) 

Ala. Ui tseiey v. Butler, 138 Ala. 153, 
SoS eit. i 

Colo.—Jones v. Ft. Collins First 
Nat. Bank, 74 Colo. 140, 219 P 780. 

Fla.—Durham y. Stephenson, 41 
Fla. 112, 25 S 284. 

Ida.—Clegg v. Eustace, 40 Ida. 651, 
237 P 438. 

Tenn.—Merrimon v. 136 
Tenn. 645, 191 SW 327. 

35. Bailey v. Butler, 138 Ala. 153, 
35 S 111; Jones v. Ft. Collins First 
Nat. Bank, 74 Colo. 140, 219 P 780; 
Durham y. Stephenson, 41 Fla. 112. 
25 S 284; Merrimon v. Parkey, 136 
Tenn. 645, 191 SW 327. 

386. Luddy v. Pavkovich, 137 Cal. 
284, 70 P 177; Loewenthal v. Coonan, 
135.) Cal msSiri6t © 2324, 110383) 68> 
303, 87 AmSR 115; Peachy v. Witter, 
131 Cal. 316, 68 P 468; San Luis 
Obispo County Bank v. Goldtree, 129 
Cal. 160, 61 P 785; Edwards v. Grand, 
121 Cal 264,053 P7196: (aevinen wv 
Perry, 1190Cal. -352;-51 Br°544,9949; 
Woodward v. Brown, 119 Cal. 283, 51 
P 2, 542, 68 AmSR 108; O’Neal v. 
Hart, 116 Cal: 69, 47 P7926. 

37. See supra §§ 334-340, 345; and 
cases infra this note. 

{a] Provision construed.—A _ re- 
cital in a mortgage that it was given 
to secure the payment of a note with 
interest, and ‘‘— per cent. additional 
as attorney’s fees’ in case of legal 
proceedings to collect, was held not 
to import an agreement that the 
mortgage should cover attorney’s 
fees, but was an attempt to de- 
scribe the note. Oklahoma City Dev. 
Co. v. Picard, 44 Okl. 674, 675, 146 
Piss 

[b] Specific provisions.—(1) Un- 
der a bond and mortgage providing 
that an attorney’s fee should be pay- 
able upon writ of fieri facias being 
issued, the allowance of fees is not 
dependent upon the actual collection 
of the mortgage debt. In re Peer- 
less Weaving, etc., Co., 259 Fed. 610. 
(2) A provision for payment of at- 
torney’s fees on collection ‘‘by fore- 
closure or otherwise,” does not re- 
quire payment of attorney’s fees 
where collection was not by fore- 
closure, although made by an attor- 


Parkey, 


ney. Roessler v. Armstrong, 69 Fla. 
1, 67 S 229. 

[c] General provisions. — (1) 
Where the _ specific provision con- 


tained in the trust deed provides for 
a percentage of the principal, ete., to 
be allowed as a solicitor’s fee, but 
the amount of such percentage is 
left blank, it is equivalent to no 
provision at all, and, that specific 
provision failing, a general provision 
for reimbursement for all expenses 
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of foreclosure.*! 


Such a pro- 


a provision.*® 


will not sustain an allowance’of so- 
licitor’s fees. Johnson v. Clegg, 121 
Tll. A. 550. (2) A mortgage stipulat- 
ing for payment of the sum due on 
a note, and the “costs and expenses” 
incurred by the mortgagee in an ac- 
tion then pending on the note, do not 
include the fees of the mortgagee’s 
attorneys for services in an action 
subsequent to the execution of the 
mortgage. Bowery Bank v. Hart, 77 
App. Div. 121, 79 NYS 46. (3) Where 
a contract of indemnity by the maker 
cf notes to the surety, pursuant 


Compensation of trustee.*° - 
likewise cover a commission to the trustee or other 
person making a sale of the property for purposes 


to which the maker conveyed land ' 


to the surety, provided that the 
surety should reconvey the land 
to the maker on payment in full of 
the notes, together with interest, and 
“costs of whatsoever nature and 
kind,” and that the maker should 
save harmless the surety from the 
payment of any sum of money on 
the notes, the surety was not entitled 
to attorney’s fees on foreclosure of 
the contract or mortgage, for the 
phrase ‘costs of whatsoever nature 
and kind’? covered only costs which 
might be incurred by suit or other- 
wise in connection with collecting 
the notes, that is, between the maker 
and holders of the notes. Littlefield 
v. Scott, (Tex. Civ. A.) 244 SW 824 
(holding further that in any event 
the term ‘“‘costs’”’ does not include 
attorney’s fees). 

[d] The term “liquidated dam- 
ages’? as used in a mortgage stipu- 
lating that the mortgagor should 
not only pay the debts secured by 
the mortgage and_ the’ interest 
thereon, but also a specified sum as 
liquidated damages in case of fore- 


closure, will, not be construed to 
mean attorney’s’ fees. Foote ov. 
Sprague, 13 Kan. 155. 

8S. Huber v. Brown, 243 Ill) 274, 
90 NE 748. 

$9. British, etc.,. Mortg.: ‘Cos ~v. 


Stuart) 210 Fed. 425, 127 CCA 157. 
40. Right to compensation gener- 
ally see infra § 572. 


41. Dorsey v. Omo, 93 Md. 74, 48 
A 744. 

42. Mercantile Trust, etc., Co. v. 
Atlantic, ete., Co7n9 9: tN. GOaits 9; 
5 SE 417. 

43. Atherton v. Hull, 12 W. Va. 
£10. 

44. Allowance to mortgagee in 


foreclosure decree for taxes paid see 
infra’ XXIII. +, 

Rights and liabilities of parties as 
to taxes and assessments generally 
see infra §§ 615-624. 

45. -U. S—New England Mortg. 
Security Co. v. Vader, 28 Fed. 265. 

Ida.—Olson vy. Cawfield, 32: Ida. 
308, 182 P 527. x 


Ill.—Boone v. Clark, 129 Ill. 466, 
21 NE 850, 5 LRA 276. 

Ky.—Morganfield Nat. Bank v. 
Union County Bank, etc., Co., 198 


§§ 374-875 


The security may 


But unless expressly made so, the | 


trustee’s claim for compensation does not constitute 
a lien upon the property,*? and the purchaser at a 
foreclosure sale cannot be compelled to satisfy it as. 
a condition precedent to receiving his deed.** 

[§ 375] 5. Taxes and Assessments. ** 
mortgagor of realty neglects to pay taxes or assess- 
ments levied on the property during the continu-.— 
ance of the mortgage lien, the mortgagee has the 
right to pay the same for his own protection; and 
on making such payment, he is entitled to add the 
amount to the principal of the mortgage debt and 
bring it within the security of the mortgage, not 
only when the mortgage authorizes such payment 
by the mortgagee,*® but also in the absence of such 
The mortgagee’s purchase from the 


Where the 


Ky. 280, 248 SW 846. 

Nebr..—National L. Ins. Co. v. 
Butler, 61 Nebr. 449, 85 NW 437, 87 
AmSR 462. 

Tex.— Ferguson y. Dickinson, (Civ. 
A.) 138 SW 221. : 

Wash.—James. ¥. Brainard-Jack- 
son, 64 Wash. 175, 116 P 6338. 

[a] Special paving assessments 
(1) are “assessments” within the 
meaning of a clause in a mortgage 
imposing on the mortgagor the duty 
of making prompt payment of all 
“taxes and assessments” lawfully 
charged against the mortgaged prop- 
erty. National L. Ins. Co. v. Butler, 
61 Nebr. 449, 85 NW 437, 87 AmSR 
462. (2) Where the mortgage pro- 
vided that any tax or assessment 
paid by the mortgagee should be in- 
cluded in the debt secured, and a 
Special paving assessment was levied 
against the property, which the 
mortgagor neglected to pay, taking 
no steps to contest its validity, and 
the property was sold therefor, and 
redeemed by the mortgagee when 
the time for redemption had nearly 
expired, it was held that the court 
should not refuse to include the 
amount so paid in a decree of fore-. 
closure, on a claim by the mortgagor 
that the sale of the property was not 
authorized, or that it could have 
been defeated on account of a defect 
in the proceedings. American Nat. 
Bank v. Northwestern Mut. L. Ins: 
Co., 89 Fed. 610, 32. CCA 275. 

46. U. S.—Gormley. v. Bunyan, 
138 -U. S623, 11. SCt 458, 34 L. ed. 
1086; Hicklin v. Marco, 56 Fed. 549, 
6 CCA 10. 

Fla.—Jackson y. Relf, 26 Fla. 465, 
8 S 184. 

Ill.—Loughridge v. Northwestern 
Mut. L. Ins. Co., 180 Ill. 267, 54 NE 
158; Stinson v. Connecticut Mut. L. 
Ins. Co., 174 Ill. 125, 51 NE, 198, 66 
AmSR 262; Abbott v. Stone, 172 Ill. 
634, 50 NE 328, 64 AmSR 60; Brown 
v. Miner, 128 I111,:148,, 21 NE 223; 
Wright v. Langley, 36 Ill.. 381;. Mc- 
Casland v. Allen, 60 Ill. A. 285. 

Ind.—West v. Hayes, 117 Ind. 290, 
20 NE 155. 


Iowa.—Barthell v. Syverson, 54 
Iowa 160, 6 NW 178. 

Kan.—Sharp v. Barker, 11 Kan. 
ae Stanclift v. Norton, 11 Kan. 
18. 

Ky.—Morganfield Nat. Bank  v. 


Union County Bank, ete., Co., 198 Ky. 
280, 248 SW 846; Lawrence. vy. Law-— 
rence, 145 Ky. 61, 140 SW 36. 


Me.—Williams v. Hilton, 35 Me. 
547, 58 AmD 729. 
Mass.—Worcester vy. Boston, 179 


Mass. 41, 60 NE 410; Dooley v. Pot- 
ter, 146 Mass. 148, 15 NE 499. 
Mich.—G. F. Sanborn Co. v. Alston, 
153 Mich. 463, 117 NW 625 [mod 15% 
Mich. 456, 116 NW 1099]. 
Minn.—Hill v. Townley, 45 Minn. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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county of tax sale and delinquency certificates is a 
payment of taxes within the meaning of a mort- 
gage securing the mortgagee for any taxes paid by 
him.*? dt will be presumed that a mortgagee who 
pays the taxes does so for the benefit or protection 
of his security, and not on the personal liability of 
the owner ot the premises.48 And although the 
mortgagee has no right to intervene and pay the tax 
until it has been returned as delinquent, and it is 
evident that the mortgagor will not pay it,*® still 
the mortgagee is by no means obliged to wait until 
the premises have been sold for the delinquent tax, 
before paying it.5° 

Expenses attending payment of taxes. Where a 
mortgage provides that on default by the mortgagor 
the mortgagee may pay the taxes, charges, and as- 
sessments, ‘‘with any expenses attending the same,’’ 
and that the amount so paid shall be a lien on the 
premises, and the mortgagor does default in the 
payment of taxes, water rents, and assessments, it 
is proper for the mortgagee, acting in good faith, 
to employ an expert for the purpose of ascertaining 
the true amount due, and the reasonable expenses 
of such expert is a charge on the property.®! 

[§ 376] 6. Insurance.*? Where the mortgage re- 
quires the mortgagor to keep the premises insured 
for the benefit of the mortgagee, which he neglects 
or refuses to do, the mortgagee may thereupon take 
out such insurance, and add the cost thereof to the 
principal sum secured by the mortgage,** and this 
rule applies even when the mortgage contains no 
such provision.>* 


[§ 377] G. Interest*°—l. Right to Interest on | 


Mortgage Debt. The right to recover interest on a 
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mortgage debt arises by virtue of a contract in or 
accompanying the mortgage.®* Where a mortgage 
makes no provision for interest, and the mortgagee 
agrees upon the payment of the principal sum to re- 
convey, the mortgage carries no interest.57 So 
where the mortgage is given to secure a debt which 
does not bear interest in the absence of an agree- 
ment therefor, and does not itself contain any pro- 
visions for interest, none ean be allowed.°® And if 
noninterest-bearing notes are the only debt secured 
by a mortgage, the amount of the mortgage debt will 


‘be the amount due on them, notwithstanding a re- 


cital in the mortgage that they bore interest before 
maturity? But, in the absence of a statute so 
requiring,®° it is not necessary that there should be 
express words in the mortgage requiring the pay- 
ment of interest; it is sufficient if the intention of 
the parties to that. effect is clearly apparent from 
the whole instrument.®t And although the mort- 
gage does not describe the rate of interest or the 
times of its payment, if it clearly shows that the 
secured note bore interest, this is sufficient to put a 
subsequent eneumbrancer upon inquiry, and he ean 
take no advantage of the omission.®? When a simple 
contract debt has been secured by a deposit of title 
deeds unaccompanied by any stipulation as to in- 
terest, or by any memorandum from the terms of 
which the exclusion of the right to recover interest 
can be inferred, the mortgagee is entitled to inter- 
est on the debt.®% 

Liquidated damages. Under a statute providing 
that recovery for breach of a contract to pay money 
shall be only the amount due under the contract, 
with interest thereon,** a contract executed with, 


167, 47 NW 653; Spencer v. Levering, | 418. 
8 Minn. 461. N. J.—Neale v. Albertson, 39 N. J. 
Nebr.—Townsend v. J. I. Case! Eq. 382. 
Threshing-Mach. Co., 31 Nebr. 836, Tex.—Ferguson v. Dickinson, (Civ. 
48 NW 899; Johnson v. Payne, 11); A.) 138 SW 221; Garza v. Western 
Nebr. 269, 9 NW 81. Mortes, “ete.,)<Co,« (Civ. cA.) 4.27 sow 
N. J.—Stonington Sav. Bank v.}| 1090. 
54. Ferguson v. Dickinson, (Tex. 


Davis, 14 N. J. Eq. 286. 
N. Y.—Equitable L. Assur. Soc. v. 
Von Glahn, 107 N. Y. 637 mem, 13 NE 


793, 1 Silv. A. 524; Sidenberg v. Ely, | 


90 N. Y. 257, 48 AmR 1638; Burr v. 
Veeder, 3 Wend. 412; Eagle F. Ins. 
Co. v. Pell, 2 Edw. 631. 

N. D.—Omlie v. O’Toole, 16 N. D. 
126, 112 NW 677. 

Tex.—Littlefield v. Scott, (Civ. A.) 
244 SW 824; Ferguson v. Dickinson, 
(Civ. A.) 138 SW 221. 

Wis.—Sands v. Kaukauna Water 


Power: Co:, 115 Wis: ' 229, 91 NW 
C798 

47. Olson v. Caufield, 32 Ida. 308, 
182 P 527. 

43. Kortright v. Cady, 23 Barb. 
490,' 5. AbbPr 358 [rev.on_ other 


grounds 21 N. Y. 3438, 78 AmD 145). 

49. Pond vy. Drake, 50 Mich. 302, 
15 NW 466. ; 

50. Sidenberg v. Ely, 90 N. Y. 257, 
43 AmR 1638. 

51. Equitable L. Assur. Soc. v. 
Von Glahn, 107 N. Y. 637 mem, 13 
NE 793, 1 Silv. A. 524; Hamilton v. 
Austin, 107 N. Y. 636 mem, 13 NE 
941;. Shurtleff v. Utica, etc.,. R..Co., 
107 N. Y. 636 mem, 13 NE 941; Har- 
bottle v. Farrell, 107 N. Y. 636 mem, 
13 NE 941; Waring v. Chamberlain, 
107 N. Y. 685 mem, 13 NE 941; Yorks 
v. Peck, 107 N. Y. 635 mem, 13 NE 
94%. 

52. Allowance to mortgagee in 
foreclosure decree for insurance paid 
see infra XXIII. 

-Rights and liabilities of parties as 
to insurance generally see infra §§ 
625-629. 

53. Conn.—Mix v. Hotchkiss, 14 
‘Conn. 32. 

Iowa.—Barthell v. 54 
Iowa 160, 6 NW 178. 

Mich.—Leland v. Collver, 34 Mich. 


Syverson, 


Civ., A.) 138 SW 221. 

55. Cross references: 

Amount required to redeem see infra 

XXIV. 

Interest on indebtedness generally 

see Interest 33 C. J. p 173. 
Provisions in decree on foreclosure 

see infra XXIII. 

Right to foreclose on default in pay- 
ment of interest see infra XIX. 
Stipulation for maturity of debt on 

default in payment of interest see 

supra § 262; and infra XIX. 
Usurious interest see Usury [39 Cyc 

876]. 

56. Stelts v. Martin, 90 S. C. 14, 
72 SE 550; Irion v. Yell, 62 Tex. Civ. 
A, 522, 132 SW. 69; Dallas’.Trust, 
etc., Bank v. Story, 55 Tex. Civ. A. 
84, 118 SW 781; Richardson v. Jack- 


‘son, 34 _N. B. 301; Montreal Bank v. 


Dunlop, 2 N. B. Eq. 388, 22 CanLT 
OecNotes 327; McDermott v. Keenan, 
14 Ont. 687. 

[a] Construction of mortgag’e.— 
Where a mortgage, given to secure 
an indebtedness, provided for the 
payment of “said overdrawn § ac- 
count and all promissory notes or 
bills of exchange (and interest upon 
the same) then due and payable,” 
the overdrawn account was made 
chargeable with interest. Montreal 
Bank v. Dunlop, 2 N. B. Eq. 388, 22 
CanLTOccNotes 327. 

{b] Compound interest.—tIrion v. 
Yell, 62 Tex. Civ. A. 522, 132 SW 69; 
Richardson v. Jackson, 34 N. B. 301; 
Imperial Trust Co. v. New York Se- 
curity, «etc. Coun Ont, Tis-289'5 5 
OntWR 2138; Saskatchewan Land, 
ete., Co. v. Leadlay, 1 OntWN 228, 14 
OntWR 1096. 

{e] Provision for board in lieu of 
interest.—Rockett v. Rockett, 1 Ont 


WR 309. 

57. Thompson vy. Drew, 20 Beav. 
49, 52 Reprint 521. See to same ef- 
sett Duchene vy. Lefaivre, 30 Que. K. 


58. McBride v. Collins, 5 New- 
foundl. 221 (mortgage to secure bal- 
ance on planter’s. account). 

59. Hampden Cotton Mills vy. Pay- 
son, 130 Mass. 88. 

60. See statutory provisions. 

Statutes requiring description of 
interest in mortgage see supra §§ 
250, 253. ; 

61. Spencer v. Pierce, 5 R. I. 63; 
Purcell.v.. Purcell, “17°C, *@ "1 “371 

{a] Implied contract.— A mort- 
gage by a calico printer providing 
that the trustee should pay all sums 
now due from the mortgagor to the 
trustee, and to all other persons em- 
ployed in his print works, included 
interest on all sums due, from the 
time they became due by agreement, 
although such interest was not ex- 
pressly stipulated for. Spencer v. 
Pierce, 5 R. I. 63. 9 

Implied contracts for interest gen- 
erally see Interest §§ 44-51. 

§ ni reiee as debt secured see infra 


62. Richards v. Holmes, 18 How. 
(U. S.) 1438, 15 L. ed. 304. See Win- 
chell v. Coney, 54 Conn. 24, 5 A 354 
(where it appeared that the notes, 
payable in five years, described the 
interest as payable annually, and the 
mortgage securing them described . 
them as “bearing interest at six per 
cent. per annum,” the description in 
the mortgage charged the purchaser 
with knowledge of the fact that in- 
terest was payable annually accord- 
ing to the tenor of the notes them- 
Selves). 

Notice as affecting rights of: 
Junior encumbrancers generally see 

infra. § 6511. 

Subsequent purchasers generally see 

infra § 510. 

Gon im ree Wenr, ei. phe “shige Sol > 
Carey v. Doyne, 5 Ir. Ch.-104. 

64 See statutory provisions. 


472 [41 C.J.] 
and as a part of, a mortgage, providing that if the 
mortgagor fails to pay the debt out of the crops 
on the mortgaged premises he shall pay the mort- 
gagee a certain amount as liquidated damages, is 
void.% 

Time of payment.*® The time when interest is 
payable is usually specified in the mortgage.*? 
Where a note contains a promise to pay money on 
a certain date with interest at a specified rate, but 
recites that it is secured by a mortgage of even date, 
the note must be construed with the mes'tgage which 
provides for the payment of interest annually.®* 

[§ 378] 2. Time during Which Interest Runs—a. 
Time of Accrual. When a mortgage is given to se- 
cure a loan or advance of money the right to inter- 
est thereon accrues, not necessarily from the date of 
the mortgage, but from the time the money is actu- 
ally advanced or paid out by the mortgagee,®® unless 
there is some arrangement whereby the mortgagee 
is to hold the money subject to the mortgagor’s or- 
der.7° An express agreement that interest shall run 
from the date of the mortgage will be enforced." 
If it is agreed that a mortgage to secure the pur- 
chase price of a building shall begin to draw in- 
terest when the building is completed and turned 
over to the purchaser, interest begins to run when 
the building is substantially completed and turned 
over to the purchaser who goes into occupation 
thereof,”? although there is not an exact compliance 
with the specifications.*® 

Suspension. The applicability of the general rule 

65. Hocksprung v. 


Young, 


from the date of the mortgage. 
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that, when payment of a debt is prevented by the 
act of the creditor, interest 1s suspended during the 
period of his default,“ depends upon the cireum- 
stances of the particular case.”® 

[§ 379] b. Duration. The time during which i in- 
terest on a mortgage runs is sometimes regulated 
by statute;*® but in the absence of statute the agree- 
ment of the parties controls.” An agreement to 
pay an additional per cent on the amount of a mort- 
gage on the interest days ‘‘during the existence of 
the mortgage’’ ceases on foreclosure.*® 

[§ 380] 3. Rate of Interest—a. Contract Rate. If 
there is no violation of the laws against usury,”® and 
no circumstances rendering the rate of interest 
agreed upon by the parties to a mortgage unfair or 
inequitable, interest at that rate will be allowed on 
redemption or foreclosure.°° And although the 
mortgage states the rate of interest on the debt only 
by reference to the note thereby secured, the mort- 
gagor is liable for the rate specified,*+ since the mort- 
gage gives notice sufficient to put persons dealing 
with the property on inquiry as to the rate.®? 

Excessive or unfair interest. Aside from the 
question of usury,®? courts of equity will not permit 
a creditor to collect interest on his mortgage debt 
at the full rate stipulated for, where that rate is 
so excessive and unfair as to show that it was 
obtained by undue influence or by taking an 
unconscionable advantage of the inexperience, 
improvidence, or necessities of the debtor.** 

[§ 381] b. In Absence of Contract. If a mort- 


Mor- | est.—The rule laid down in Hunter 


1 Macn. & G. 640, 47 


a IN 
D. 322, 146 NW 547. 

66. Time during which interest 
runs see infra §§ 378, 379. 

67. Owens v. Graetzel, 146 Md. 
361, 126 A 224, 39 ALR 943. 

[a] Interest in advance.—Where 
a mortgage prepared by the mort- 
gagee provided that interest was 
payable ‘quarterly on ist days of 
August, November, February, May,” 
interest was not payable in advance, 
notwithstanding the first quarter’s 
interest was paid in advance at the 
time of the execution of the instru- 
ment. Owens v. Graetzel, 146 Md. 
361, 126 A 224, 39 ALR 943. 

68. Terrell v. Cheatham, 200 Ky. 
667, 255 SW 262. 

Construing mortgage and note to- 
gether generally see supra § 340. 

69. Homestead Bldg.'Co. v. Wa- 
verly Bldg., etc., Assoc., (N. J.) 122 
A 344; Edmonds Vv. Hamilton Provi- 


dent, ete., Soc.,, 18 Ont. A. 347 [al- 
lowing app 19 Ont. 677]. See Baxter 
v. Blodgett, 63 Vt. 629, 22 A 625 


(money treated as paid at time mort- 
gage was executed). 

760. Homestead Bldg. Co. v. Wa- 
verly Bldg., etc., Assoc., (N. J.) 122 
A 344, 

[a] For example a stipulation in 
a bond and mortgage to secure the 
payment of money borrowed as to 
the date when the interest on the 
money should begin to run was con- 
trolling, although the money was not 
paid over to the borrower until a 
much later date, where the agree- 
ment for the loan was made at the 
time stipulated, and the whole of 
the money was then held ready for 
the use and control of the borrower. 
Kuerzi v. Scott, 74’°N. J. Eq. 218, 69 
A 248. 

71. Bangs v. Fallon, 179 Mass. 77, 
60 NE 403; Morris vy. Ellwood, 275 
Pa.) 319) 119s A400, 

[a] Tllustration.—A proviso in a 
bond and mortgage specifying the 
due date for a portion of the debt 
secured thereby does not relieve the 
mortgagor from liability for interest 
before that date, under a prior pro- 
“vision requiring him to pay interest 


— 


ris v. Ellwood, 275 Pa. 319, 119 A 400. 
[b] Advance hy installments.— 
One agreed to loan a certain sum of 
money to be paid in installments at 
certain times, for which the _ bor- 
rowers gave their notes secured by 
mortgage, promising to pay the full 
amount in a certain time from date, 
with interest. The first installment 
was not payable for more than a 
month, and no payment was to be 
made after foreclosure of the mort- 


gage. The mortgage was foreclosed 
before the full amount was ad- 
vanced, It was held that the lender 


was entitled to interest on the full 
amount of the note from the date 
thereof to the date of foreclosure. 
Bangs v. Fallon, 


NE 403. 


72. Mason y. Griffith, 281 Ill. 246; 
118 NE 18. 
73. Mason v. Griffith, supra. 


74. See Interest § 139. 
75. See case infra this note. 
[a] Thus (1) it has been held 


that, where a mortgage to secure a 
purchase-money note drawing inter- 
est from date until paid requires a 
mortgagee at his own expense, 
within a specified time, to have the 
premises made accessible by grading, 
ete., and provides that no part of the 
note shall be due until he has per- 
formed the work, interest on the 
note will not abate during the period 
of the mortgagee’s default (Scandi- 
navian American Bank vy. Washing- 
ton: VEOTeL vetG., uOOn. G0, IV asia. aigis.. 
126 P 488, 128 P 223), (2) although 
such default will impose on the 
mortgagee liability during: his de- 
fault for the rental value of the 
property as if in condition (Scandi- 
navian American Bank y. Washing- 
ton Hotel, etc.; Co., ‘supra). 

76. See statutory provisions. 

[a] In the Philippines and in 
Porto Rico a mortgage to secure an 
interest-paying debt carries interest 


only for a limited time as against 
third persons. Obras Pias v. Devera 
Ignacio, 17 Philippime 45; Ruffer v. 


Patxot, 1 Porto Rico Fed. 357. 
[b] 


, redemption 


179 Mass. 77, 60! 
; allowed to 


'v. Nockolds, 
EngCh 508, 41 Reprint .1413, namely, 
that in a foreclosure action the 
mortgagee by virtue of the Real 
Property Act (1883) 3 & 4 Wm. IV 
c 27 § 42 can only recover six years’ 
arrears of interest does not apply to 
proceedings taken by 
the mortgagor, nor where the pro- 
ceeds of sale of land have come to 
the hands.-of the mortgagee, and 
Similarly the rule in Hunter v. 
Nockolds, supra, does not apply 
where the mortgagor of a share in 
an estate is himself seeking to ob- 
tain payment out of court of the 
proceeds of sale of land sold in an 
administration action. In such a 
case the mortgagor ought only to be 
recover the fund as 
against the mortgagee upon the 
same terms as if he had brought an 
action for redemption, that is, on the 
terms of paying all arrears of inter- 


est. In re Lloyd, [1903] 1 Ch. 385. 
77. See infra text and note 78. 
78. Daily’ Realty.'Co., Inc. v.. 


Schmuck, 90 Mise. 631, 153 NYS 965. 


79. See Usury [39 Cyc 876]. 
sour Ill.—Joiner v. Enos, 23 Ill. A. 


Iowa.—Schandelmeier v. Anderson, 
194 Iowa 768, 190 NW 417%. 


Mich.—Rauch v. Seip, 112 Mich. 
612, 71 NW 144. 
S. C.—American Mortg. Co. Vv. 


Woodward, 83 S..C. 521, és ‘SE 739. 
Ont. —MeDonalda Vv. Elliott, 12 Ont. 
93; ° Edinbureh? Ex Assur (Gotseave 
Graham,°19 UiCl OQ. Babs) 
[a] Construction of provisions as 
to rate.—Citizens’ State Bank v. 
Se kay 129 Iowa 414, 105 NW 


81. Bangs v. Fallon, 179 Mass. 77, 
60 NE 403. 

82. Bangs v. Fallon, supra. 

83. See Usury [39 Cyc 876]. 

84." Brown NV. Halli 14 Re 2485 
51 AmR 3875; Chapple v. Mahon, Ir. 
R. 5 Hq. 225; Readdy v. Pendergast, 
SP be VAR Rep. ING eS 00.0. 

[a] Interest. as counsel fees.—The 
court will not suffer counsel, who 


In England; arrears of inter-| happens to be a mortgagee, to insist 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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gage requires the payment of interest on the mort- 
gage debt, but does not specify the rate, interest’ 
will be allowed at the statutory rate of legal inter- 


est.8° And where the note or bond secured does not 
bear interest on its face, but the mortgage describes 
it as bearing interest at a certain rate, interest at 
that rate will be allowed.%¢ 

[§ 382] c. Subsequent Agreements Concerning In- 
terest—(1) To Increase Interest. Although the par- 
ties to a mortgage may, so far as concerns their own 


rights, make a valid and binding subsequent agree- 


ment that the debt secured by the mortgage shall 
bear a higher rate of interest than that specified in 
the mortgage as, originally given,®’ yet such an 
agreement is not effectual to charge the extra inter- 
est as a lien on the land mortgaged,®* nor can it 
operate to the prejudice of the intervening rights of 
third persons, such as a junior mortgagee seeking to 
redeem from the prior mortgage by paying otf the 
debt secured.’® In the absence of any agreement 
the rate of interest cannot be increased.®® 

[§ 383] (2) To Reduce Interest. A mere verbal 
agreement by the mortgagee, made after the exe- 
eution of the mortgage, to reduce the rate of inter- 
est specified therein, is not valid unless supported by 
a new and independent consideration.®!. But a sub- 
sequent verbal agreement upon a new and sufficient 
consideration is valid.%? 
 [§ 384] d. Rate Depending on Punctual Payment 
—(1) Augmentation for Delay. A stipulation in a 
mortgage that failure to pay the installments of 
interest promptly as they fall due, or a failure to 
pay such installments within a given limited time 
after their maturity, shall cause the whole mort- 
gage debt to bear interest at a higher rate than it 


on more than legal interest, under a)C. 313, 2 Reprint 700. 
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would otherwise bear, is in the nature of a penalty, 
and will not be enforced by a court of equity,** al- 
though there is authority to the contrary.®* 

[§ 385] (2) Reduction for Prompt Payment. 
Where the mortgage provides that the debt secured 
shall bear interest at a certain rate, not excessive or 
illegal, but that the mortgagee will accept a smaller 
sum if each installment of interest is paid promptly 
when due, or within a limited time after it falls due, 
the contract is valid and binding, and the mortgagor 
cannot be relieved against the payment of the higher 
interest if he has not fulfilled the condition as to 
punctual payment.®> Under such a provision a fail- 
ure in punctual payment affects only the rate of 
interest payable for the half year in which the con- 
dition was not fulfilled.°® 

Mortgagee in possession. A proviso for a reduc- 
tion of interest on punctual payment does not apply 
to the case of a mortgagee taking possession and re- 
ceiving the rents, whether he does so by arrangement 
with the mortgagor or otherwise;®’ and the mort- 
gagee will be allowed the higher rate of interest, 
even though there was no interest in arrears at the 
time of taking possession. 

[§ 386] e. After Maturity and Default. Where a 
mortgage fixes the rate of interest to be paid on the 
debt secured after its maturity and default in its 
payment, or provides that the debt shall bear inter- 
est at a certain rate ‘‘until paid,’’ the rate so speci- 
fied will generally be allowed on redemption or 
foreclosure.°® And a mortgage securing a note 
supplements the note, so that a provision in the 
mortgage fixing the rate of interest after maturity 
may be enforced, although the note does not fix the 
rate.+ Where no rate of interest is fixed by the 


613, 55 EngCh 477, 43 Reprint 1372. 


pretense of a gratuity for business 
formerly done in the way of coun- 
sel. Thornhill v. Evans, 2 Atk. 330, 
26 Reprint 601, 9 Mod. 331, 88 Re- 
print 487. 

85. Mallory v. Aspinwall, 2 Day 
(Conn.) 280; eon vy. Truesdail, 40 
Mich. 1. 


6. Morse y. Clayton, 21 Miss. 373. 
87. Barry v. General Mortg., etc., 
Corp., (Mass.) 150 NE 293; Smith v. 


Graham, 34 Mich. 302; Richardson v. 
Jackson, 34 N. 3B. 301; Brown. v. 
Deacon, 12 Grant Ch. (Ont.) 198. 

{a] After default.— A written 
promise by a mortgagor, after de- 
fault, to allow more.than six per 
cent interest reserved by the mort- 
gage, was binding, although there 
did not appear by the writing to 
have been any consideration of for- 
bearance or otherwise for such 
promise. Brown v. Deacon, 12 
Grant Ch. (Ont.) 198. 

[b] Between derivative mort- 
gagee and mortgagor.—A bargain for 
extra interest made between a de- 
rivative mortgagee and the mort- 
gagor inures to the benefit of the 
original mortgagee. Grahame v. An- 
derson, .15 Grant Ch. (Ont.) 189. 


{c] Oral agreement to increase 
interest is valid. Barry v. General | 
Mortg., ete., Corp., (Mass.) 150 NE 
293. 

88.. Iowa.—Davis v. Jewett, 3 
Greene 226. ; 

Oh.—McGregor v. Mueller, 1 Cinc. 
Super. 486. 


Eng.—Matson y. Swift, 5 Jur. 645. 

N. B.—Murehie v. Theriault, do N: 
B. aq. 588. 

Ont.—In re Houston, 2 Ont. 84; 
Totten v. Watson, nee Grant Ch. 233. 

89. See infra § 5 

90. Ellis v. Solitres, 241 Mass. 60, 
134 NE 695. 

91. Harris v. Creveling, 80 Mich. 
249, 45 NW 85; Tousey v. Moore, 79 
Mich. 564, 44 NW 958. 

92. Milton v. Edgworth, 5 Bro. P. 


‘26 Reprint 1100, 18 ERC 141; 


‘ est. 


93. Connecticut Mut. L. Ins. Co. v. 
Westerhoff, 58 Nebr. 379, 78 NW 724, 


79 NW 731, 76 AmSR 101; Upton v., 


O’Donahue, 32 Nebr. 565, 49 NW 
267; Nicholls v. Maynard, 3 Atk. 519, 
Strode 
2 Vern. Ch. 316, 23 Re- 
print 804; Holles v. Wyse, 2 Vern. 
Ch. 289, 23 Reprint 787. ~But “see 
Burton v. Slattery,, 51Bro. P.tC! 233) 
2 Reprint. 648; Hallifax v. Higgens, 
2 Vern. Ch. 134, 23 Reprint 694 (in 
both of which the court refused to 
relieve against a covenant to pay an 
increased rate on default on payment 
of interest within specified’ time). 

94. Downey v. Parnell, 2 Ont. 82; 
Waddell v. McColl, 14 Grant Ch. 
(@nt.)) 201, 

[a] Compound interest after de- 
es ote v. Henderson, 14 Ch. 

. 348. 

Stipulation for maturity of debt on 
default in payment of interest: 
Construction and operation see infra 

XIX, 

Validity see supra § 262. 

95. Nicholls v. Maynard, 3 Atk. 
519, 26 Reprint 1100, 18 ERC 141; 
Stanhope v. Manners, 2 Eden 197, 28 
Reprint 873; Jory .-v, Cox, Prec. Ch. 
160, 24° Reprint 77; Brown vy. Bark- 
ham, 1.P. Wms. 652, 24 Reprint 555; 
Strode v. Parker, 2 Vern. Ch. 316, 23 
Reprint 804; Holles v. Wyse, 2 Vern. 
Ch. 289, 23 Reprint 787. 

{a] Receipt of reduced rate after 
default.—A mortgagor, who was lia- 
ble to pay interest at the rate of five 
per cent unless paid within a cer- 
tain time after it became due, when 


v. Parker, 


4it was to be reduced to four. per 


cent, frequently paid interest to the 
executor of the mortgagee at the 
rate of four per cent after the time 
limited for the lesser rate of inter- 
It was held that the executor 
was justified in receiving the lesser 
rate of interest, and that the ac- 
counts were not to be reopened. 
Booth v. Alington, 6 De G@. M. & G. 


a Wayne v. Lewis, 2 WkKly. Rep. 

97. Bright v. Campbell, 41 Ch. D. 
388; London Unicon Bank vy. Ingram, 
16 Ch. D. 53; Stains v. Banks, Reg. 
Lib. 7 B. .(1863). p 1761.[rev 9 Jur. 
Nees L049: 

98. See cases supra note 97. 

99. U. . S. Mortgage Co. v. 
Sperry, 138 U. S. 313, 11 SCt 321, 34 
L. ed. 969 [mod 26 Fed. 727]. 

Me.—Capen v. Crowell, 66 Me. 282. 

Nebr.—Yarnal v. Hupp, 3 Nebr. 
(Unoff.) 1, 90 NW 645. 

Man.—Credit Foncier Franco-Ca- 
nadien v. Schultz, 9 Man. 70. 

Ont.—Bigegs v. Freehold Loan, etce., 
Co., 26 Ont. A. 232. 

[a] TDlustration. — A mortgage 
provided for payment of the whole 
principal money in two years from 
the date of the mortgage with inter- 
est in the meantime half-yearly at 
the rate of nine per cent per annum, 
that on default of payment for two 
months of any portion of the money 
secured the whole of the installments 
secured should become payable, and 
that on default of payment of any of 
the installments secured at the times 
provided, interest at such rate 
should be paid on all sums so in 
arrear. It was held that the prin- 
cipal money was an_ installment 
within the meaning of the proviso 
and that interest at the rate of nine 
per cent per annum was chargeable 
upon it after the expiration of the 
two years. Biggs v. Freehold Loan, 
ete., Co,, 26 Ont. A. 232. 

[b] Reduction by court.—W here 
a mortgage bond drew interest at six 


‘per cent per annum from date until 


maturity, and ten per cent per an- 
num after maturity, a decree based 
on the bond, drawing interest at 
seven per cent, cannot be complained 
of by the mortgagor. Havemeyer v. 
Paul, 45 Nebr. 373, 68 NW 932. 

1. American Mortg. Co. v. Wood- 
ward, 83 S. C. 521, 65 SE 739. 
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mortgage to be paid after maturity, there is a con- 
flict of authority ;? some of the cases hold that inter- 
est should be allowed at the same rate specified in 
the mortgage as payable before default, unless it is 
shown to be excessive or illegal,*? while in others it 
has been decided that interest after default can be 
charged only at the statutory rate applicable to 
agreements in which the parties have not fixed the 
rate of interest.t After default the mortgagor is 
. not relieved from paying interest before he tenders 
both principal and interest,®° or is ready and willing 
to pay, being prevented trom so doing by circum- 
stances which would be equivalent to a tender.® 

[§ 387] f. Mortgagee in Possession.” Where a 
mortgagee takes possession under an abortive at- 
tempt to foreclose, but in good faith and in the 
belief that the proceedings have been effective, and 
a redemption is subsequently made, he is not re- 
stricted to the interest specified in the mortgage, but 
is entitled to legal interest from the time of taking 
possession under the supposed foreclosure.*® 

[§ 388] 4. Separate Interest Notes or Coupons.® 
Where a mortgage is given to secure the payment 
of a note or bond, separate notes or coupons may be 
executed for the successive installments of the in- 
terest reserved. Each of these is a separate obliga- 
tion, and may itself bear interest after its maturity ; 
but all depend for their validity and effect upon 
the main obligation secured.'° 

Detached coupons. Where coupons are secured 
by mortgage their detachment from the bonds does 
not deprive the holders of them of the security of 
the mortgage, which remains security for their pay- 
ment until they are paid, whether attached or de- 
tached.1! But where a mortgage provided that the 
bonds secured thereby shall not be valid until the 
certificate indorsed thereon is signed by the trus- 


tee, and this condition is indorsed on each bond, © 


coupons that are detached before the bonds are 


2. See cases infra notes 3, 4; and | 49. 


generally Interest § 111. 

3. U. S. Mortg. Co. v. Sperry, 26 
Fed. 727 [mod 138 U. S. 313, 11 SCt 
321, 34 L. ed. 969] (under Illinois 


10. Kleis v. 
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[§§ 386-390 — 
certified, sold, or delivered, and before the bonds 
have any inception as secured obligations, do not 
come within the protection of the mortgage lien. - 
Such coupons do not represent accrued interest. 
within the meaning of the further provision of the 
mortgage that in the event of foreclosure and sale 
of the mortgaged property, if the proceeds shall be 
insufficient to pay both principal and interest, then 
the accrued interest shall first be paid in the order 
of the coupons representing the same.1? 

[§ 389] 5. Interest as Debt Secured. A mortgage 
securing an existing debt or a written obligation for 
the payment of money, on which interest is re- 
served, will likewise secure such interest as it ac- 
erues, both in respect of the extent of its lien and 
for purposes of foreclosure or redemption;!* and 
this although the interest is not specially men- 
tioned as being part of the obligation secured by 
the mortgage.® So a mortgage covenanting to 
pay a definite sum ‘‘according to the tenor and 
effect’’ of certain notes, which provide for the pay-_ 
ment of interest, creates a lien for the interest.1¢ 
But it has been held that where one agrees to pay 
interest on an open account, a subsequent mortgage 
securing all his existing debts and such as he may 
afterward contract with the mortgagee does not 
cover interest due under the agreement.1? 

[§ 390] H. Bonus to Mortgagee. Unless re- 
strained by the statutes against usury,!® a mortgagor 
may lawfully agree to pay a bonus to the mortgagee, 
in consideration of the unsatisfactory nature of the 
security offered, or the difficulty of obtaining money, 
or in return for some special privilege or advan- 
tage, or to pay a bonus or commission to the agent 
or intermediary who negotiates the loan; and if it is 
so stipulated in the mortgage, the bonus or com- 
mission so agreed to be paid becomes a part of the 
mortgage debt and is covered by the security of the 
mortgage and is recoverable as a part of it.1® And 


interest covered by the. coupons. 


an Generally see Interest §§ 64- nes v. Olmstead, (Tenn. Ch.) 53 SW 
| s 


McGrath, 
459,' 103. NW 371, 109 AmSR: 396, 69 


127 Iowa 11. Union Trust Co. v. Monticello, 


etc, R. Co. 63 N. Y. 311, 20 AmR 


law); Etnyre v. McDaniel, 28 Ill. 201; 
Joiner v. Enos, 23 Ill. A.’ 224. 

4. U. S—Brewster v. Wakefield, 
22 How. 118,916 I) “ed. 302 “Cinder 
Minnesota law). 

Bng.—In re Roberts, 14 Ch. D. 
49; Wallington vy. Cook, 47 L. J. Ch. 
508. 

Can.—Biggs v. Freehold Loan, etc., 
Co., 31 Can. S. C. 136; Peoples Loan, 
etc., Co. v. Grant, 18 Can. S. C. 262. 

Man.~—Manitoba, ete., Loan Co. v. 
Barker, 8 Man. 296; Freehold Loan 
Co. v. McLean, 8 Man. 116. 

Ont.—Archbold v. Building, ete., 
Assoc., 15 Ont. 287; Powell v. Peck, 
12 Ont. 492; McDonald v. Elliott, 12 
Ont, 9:8: But see Muttlebury  v. 
Stevens, 13 Ont. 29 (where mortgage 
contained a clause accelerating ma- 
turity of principal, and the court al- 
lowed interest during time fixed for 
redemption at rate provided for in 
mortgage as payable before default) ; 
Simonton ‘v. Graham, 8 Ont. Pr. 495 
(holding that, where no rate of inter- 
est is specified as payable after de- 
fault, the rate stipulated as payable 
before default is prima facie charge- 
able). 

To same effect Sparling v. Cun- 
ningham, (Yukon T.) 4 WestLR 336. 

5. Adams vy. Greig, 126 Mich. 582, 
85 NW 1078. 

6. Adams v. Greig, supra. 

7. Agreement for reduction of in- 
terest for prompt payment see supra 


§ 385. 
& Bell v. New, 10 Paige (N. Y.) 


LRA 260; Long Island L. & T. Co. v. 
Long Island City, ete, R: Co., 178 
N. Y. 588 mem, 70 NE 1102 mem; Bird 
v. Olmstead, (Tenn. Ch. A.) 53 SW 
978; Barbour v. Thompkins, 31 W. Va. 
410, 7 SE 1. See Interstate Trust, 
etc., Co. v. Young, 135 La. 465, 65 § 
611 (several notes of a series of 
notes secured by mortgagor are Sep- 
arate debts even though some of 
them were given for the interest to 
accrue on the principal). 

{a] Interest notes subsequently 
executed.—Where a bond providing 
for the payment of interest annually 
was secured by a deed of trust, and 
afterward, for several years, when 
the interest was due and payable, in- 
terest notes were executed, bearing 
the same rate as the original bond, 
as between the parties, the deed of 
trust will secure the interest on 
these new interest notes, but such 
interest cannot avail as against sub- 
Sequent creditors or purchasers, 
Barbour v. Tompkins, 31 W. Va. 410, 
7 SE 1. 

[b] Effect of default as to inter- 
est.—A mortgage bond, with coupons 
attached, covering interest for five 
years, contained the provision “that, 
if either principal or interest remain 
unpaid ten days after due... the 
whole of the principal and interest 
may be declared immediately due 
and payable.’’ It was held that, on 
default, simply the principal and the 
interest accrued up to the time of 
efault became due, and not future 


| 


541; Hudson Valley R. Co. v. O’Con- 
nor, 95 App. Div. 6, 88 NYS 742; Long 
Island L: & T. Co. v. Long Island 
City, etc., R. Co., 85 App. Div. 36, 82 


NYS 644 [aff 178 N. Y., 588 mem, 
70 NE 1102 mem]. 

12. Holland Trust Co. v. Thom- 
son-Houston Electric Co., 170 N. Y. 


68, 62 NE 1090. To same effect 
Klein vy. East Side River Electric 
Light Co., 182 N. Y. 27,.74 NE 495. 

13. Holland Trust Co. v. Thom- 
son-Houston Electric Co., 170 N. Y. 
68, 62 NE 1090. 

14. Exchange, etc., Co. v. Walden, 
15 La. 481; Mason v. Mason, 12 La. 
589; Caldwell v. His Creditors, 9 La, 
265; Barbarian v. Daniels, 7 La. 479; 
Newton v. Manwarring, 10 NYS 347; 
Spencer v. Pierce, 5 R. I. 63. 

15. See cases supra note 14. 

16. Kingsley v. Anderson, 103 
Minn. 510, 115 NW 642, 116 NW 112. 

17. McCormick v. Blum, 4 Tex. 
Civ. A. 9, 22 SW 1054, 1120. 

18. See Usury [39 Cyc 971 et seq]. 

19. Stein v. Swensen, 46 Minn. 
360, 49 NW 55, 24 AmSR 234; Yank- 
ton Bldg., etc., Assoc. v. Dowling, 10 
S. D. 540, 74 NW 4388; Watson v. 
, 12 Wash. 35, 40, Pi418) 41 Pe 
however, More y. Calkins, 
435, 30 P 583, 29 AmSR 128 
(holding that a provision in a deed 
of trust promising to pay a specified 
sum to the trustee in addition to the 
indebtedness and the reasonable ex- 
penses of administration was with- 
out consideration). 


For later cases, developments and changes in the law See cumulative Annotations, same title, page and note number. 


§ 390-391] 


where the lender of money neither takes nor con- 
tracts to take anything beyond ‘the legal interest, 
the loan is not rendered usurious by what the’ bor- 
rower may do in procuring it or in using its pro- 
ceeds 57° hence the fact than an agent in arrang- 
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ing the loan exacts a bonus or commission for 
himself, which would be unlawful in view of the 
usury laws, does not affect the mortgagee, if the 
latter is free from all knowledge and participation 
in the illegal act, and derives no benefit from it.?+ 


XII. PROPERTY MORTGAGED AND ESTATES OF PARTIES 


[§ 391] A. Property Covered by Mortgage??—1. 
Rules of Construction—a. In General. 
location, and extent of the property covered by a 
mortgage must be determined by the description of 
it contained in the mortgage itself, interpreted ac- 
eording to the established rules of construction,”® 
and aided by extrinsic evidence, for purposes of 


[a] In England and Canada the 
rule is that where, in the negotia- 
tions for a loan to be Secured by a 
mortgage, the mortgagee stipulates 
for a bonus or special commission, 
or other charge in consideration of 
advancing the money and in addi- 
tion to the interest, he may retain it 
if he deducts the amount at the time 
from the loan and only advances the 


balance, or in case the amount is 
afterward paid and_ settled, but 
otherwise such bonus or special 


advantage cannot be recovered or 
allowed in equity. Mainland v. 
ipienn. 44, j\Ch.. D.. 1265. Potter, ve 
Edwards, 26 L. J. Ch. 468; Phillips v. 
Prout, 12 Man. 148; Gardiner v. 
Munro, 28 Ont. 375. 

20. See cases infra note 21. 

21. Riley v. ‘Olin, 82° Ga.° 312, 9 
SE 1095; Hughes v. Griswold, 82 Ga. 


299 8 SE 1092; Merck v. American 
Freehold Land Mor ts, Co.) 79) Gar213% 
T (SH + 265; Brigham v. Myers, 51 


Iowa 397, 1 NW 613, 33 AmR 140; 
Jordan v. Humphrey, 31 Minn. 495, 
18 NW 450; Washington L. Ins. Co. 
v. Lane, (N. Je Chs) AO CA\ 6LTSs See 
generally Usury [39 Cyc 973 et seq]. 

22. Cross references: 

Leasehold interests see Landlord and 

Tenant § 114. 

Mortgage by: 
Corporation generally see Corpora- 
tions §§ 2679-2681. 
Railroad company 
[33 Cye 493]. 
Street railroad company see Street 
Railroads [36 Cyc 1440]. 
Necessity of description see supra 

§ 236. 

Property ppiect to mortgage see su- 

pra §§ 154-165. 

Requisites and sufficiency of descrip- 

tion see supra §§ 237-249. 

23. U. S.—Gallardo v. Noble, 236 
U.S, $135, 35" SCt, 280,59 L: “ed. -b03; 
Brobst v. Brock, 10 Wall. 519," 19. 1b 
ed. 1002; Connécticut Gen. L. Ins. 
Cony: Weldon, 246 Fed. 265; Max- 
well v. Wilmington Dental Mfg. Co., 
77 Fed. 938. 

Ala.—Moore v. Bragg, 212 Ala. 
481, 103 S 452; Wade v. Martin, 157 
Ala. 215, 47 S 840; O’Conner y. Na- 
del, 117 ‘Ala. 595, 23 S 532. 


see Railroads 


Ark.—Polk v. Simon, 63 Ark. 569, 
39 SW 1045. 

Cal. A ed od v. May, 87 Cal. 178, 
25 P 34 f 

Connie crerbor v. Deming, 44 
Conn. 124. 

D. C.—Wood v. Grayson, 22 App. 
432. 

Ga.—Johnson v. Gordon, 102 Ga. 


350, 30 SE 507; Usina v. Wilder, 58 
Ga. 178; Smith vy. Downing Co., 21 
Ga. A. 741, 95 SH. 19. 

Tll.—Townsend v. Wilson, 155 Ill. 
A. 303 

Ind.—Wilds v. Ward, 138 Ind. 373, 
37 NE $74. 

Iowa.—Winans v. Smith, 199 Iowa 
715, 202 NW 745. 

Kan.—Potter v. Beck, 89 Kan. 569, 
LS 27Bs 75 

Ky.—Short v. Russell, 60 SW 720, 
22 KyL 1526. 

La.—lLandry v. Theriot, 158 La. 
1024, 104 S 614; People’s Bank, etc., 


| Porto Rico Fed. 329. 


} though 


[By Ansert DeForest Tyuer] 


The nature, 


Co. v. Fenwick Sanitarium, 130 La. 
723, 58 S 523, 48 LRANS 211, Ann 
Casi913@> 1322. 

Me.—Smith v. Sweat, 90 Me. 528, 
38 A 554. 

Md.—Harly v. Dorsett, 45 Md. 462. 

Mass.—Wentworth v. Daly, 136 
eRe 423; Stearns v. Rice, 14 Pick. 

Mo.—Carter v. Foster, 145 Mo. 
383, 47 SW 6. 

Nebr.—Haver v. North American 
Hotel--Co.;):111 Nebr. 13,1 195°: NW 


N. H.—Bell v. Sawyer, 32 N. H. 72, 
N. J.—Lee v. Woodworth, 3 N. J. 


Eq. 36. 
Robert, 17 N. M. 


N. M.—Ames v. 
609, 131° P' 994, 

N. Y.—Kellum v. Corr, 209 N. Y. 
486, 103 NE 701; Beattie v. Garrison, 


204 App. Div. 335, 198 NYS 71. [aff 
236° N. ) Y.7 574) mem,>142s0N 289. 
mem]; In re Lawrence Ave., 182 


App. Div. 739, 169 NYS 1018; Matter 
oft Canal -Place,.-115) Appi! Dive 4583 
101 NYS 397 [aff 191 N. Y..525. mem, 
84 NE 1109 mem]. 
N. C.—Edwards v. Bowden, 99 N. 
C. 80, 5 SE 2838, 6 AmSR 487. 
/ N.'D.—Honstain Bros. Co. v. Lin- 
a Inv. Co., 45 N..D. 0210, 177 NW 
4. 
Or.—Shultz v. Shively, 72 Or. 450, 
457, 143 P1115 [quot Cyc]. 
Pa.—Waits v. Bailey, 192 Pa. 562, 


44 A 262. 
Porto Rico.—Sanchez y. Veve, 4 
I.— Doyle v. Mellen, 15 R. I. 

523, 8 A 709. 


S. C.—Reid v. McGowan; 28 S, C. 
74,5 SE. 215. 

Tex.—Ferguson v.. Connally, 33 
Tex. Civ. A. 245, 76 SW 609. 

Utah.—-Wherritt v. Dennis, 48 Utah 
309; 159-P 534. 

Vt.—Carpenter VM. Millard, 238: Vito 9. 

Va.—Hunter v. Hume, 88 Va. 24, 
13 SE 305. 

Wash.—Rogers v. Miller, 13 Wash. 
82, 42 P 525, 52 AmSR 20. 
W. jVa.—Chapman vy. 
etc., "R. Co.;,°26-W. Va. 299. 
ene in re Thomson, [1912] 1 Ir. 


Pittsburg, 


Ont.—McCosh v. Burton, 2 Ont, \L. 
77, 21 CanLTOccNotes 371. 
Austr.—Keogh v. New South 


Wales Registrar-Gen., 24 Austr. C. L. 
R. 413. 

[a] Description according to gov- 
ernment survey.—A mortgage of a 
forty-acre tract described according 
to the government survey covers lots 
in the tract, shown on a plat re- 
corded by the owner, which had not 
been conveyed when the mortgage 
was given. Potter v. Beck, 89 Kan. 
569M 132° Pi17 7: 

{[b] Homestead held included al- 
not specifically described. 
Connecticut Gen. Ins. Co. v. Wel- 
don, 246 Fed. 265. 

[ce] Lots abutting on unopened 
streets.—A mortgage of city lots de- 
scribed as bounded by certain streets, 
which have not in fact been opened, 
conveys the land to the middle line 
of the street as laid out on the city 
plan. Patterson v. Harlan, 3 Pa. 


identification and limitation, where that is necessary 
by reason of the uncertainty or ambiguity of the 
deseription,?* and subject to correction or reforma- 
tion in case of mutual mistake.*® 
tion of the parties in this respect is the controlling 
factor, when thus ascertained and made clear,”® but 
_ the intention of the mortgagor not communicated to 


The actual inten- 


Go;,350%,.5:. Pa. Coy 211) fafiol24 Pa,%67, 
16 A 496]. 

[d] Mineral lode.—A mortgage of 
a specifically described tract of land 
in which is a vein or lode of min- 
eral on which some mining has been 
done, with all the mines, minerals, 
Mining rights, privileges, and ap- 
purtenances belonging or appertain- 
ing to the same, does not cover an 
undeveloped portion of the lode con- 
tained in land adjoining the tract 
described, and in which also is the 
situs of the lode. Staples v. May, 
8 "Calry8? 25 He e46. 

[e] Where a street was vacated 
and reverted to the owners of the 
abutting property, and the owner of 
lots adjoining the vacated street 
mortgaged them by definite descrip- 
tion, but made no mention of the 
adjoining strip acquired by rever- 
sion, the mortgage did not create a 
lien thereon. Southern Kansas R. 
Co. v. Sharples, 62 Kan. 841, 62 P 662. 

[f] “At."—-Where property is de- 
scribed as being at a certain place, 
the description may cover property 
in or near such place. O’Conner v. 
Nadel, 117 Ala. 595, 23 S 532. 

{g] “Between.” — Where mort- 
gaged property is described as being 


between two objects, the description 
outside . 


does not’ include anything 
such objects. Chapman v. Pittsburg, 
ete; | Ri Coie 26. We Viai299. 

24. See supra § 249. 

Extrinsic evidence to aid construc- 
tion generally see supra § 347. 

25. See supra § 248. See also 
Siero bs of Instruments [34 Cyc 

26. Ala.—Wade v. 157 
Ala. 215, 47 S 340. 

Cal.—Chaffee v. Browne, 109 Cal. 
211, 41 P 1028. 

Ga.—Broach v. O’Neal, 94 Ga. 474, 
20 SE 113. 

Tll.—Richey v. Sinclair, 167 I). 
184, 47 NE 364; Sharp v. Thompson, 
100 Ill. 447, 39 AmR 61. 

Ind.—Wilds v. Ward, 138 Ind. 373, 


37 NE 974. 
Iowa.—Cook v. Prindle, 63 NW 
Blake v. McCosh, 91 Iowa 544, 


Martin, 


187; 
60 NW 127; Barton v. Beno, 84 Iowa 
543, 51 NW 36; Hauft v. Duncan, 40 
Iowa 254, 

Kan.—Southern Kansas R. Co. v. 
Sharpless, 62 Kan. 841, 62 P 662. 

Ky. —Swora v. Ratliff, 181 Ky. 342, 
205 SW 328. 

La.—Potts v. LOleeEals 
Ann. 167. 

Md.—Cook v. Councilman, 109 Md. 
622, 72 A 404. 

Mass. —Murdock  v. Chapman, 9 
Gray 156; Greenwood y. Murdock, 9 
Gray 20, 69 AmD 272: 

Mich.—Miles v. McNaughton, 111 
Mich. 350, 69 NW 481; Anderson v. 
Baughman, 7 Mich. 69, 74 AmD 699. 

Nebr.—Haver v. North American 
Hotel Co., 111 Nebr. 13, 195 NW 483. 

N. H.—Morse v. Morse, 538i INae He 
391; Bell v. Sawyer, 32 N. H. 72. 

N. J.— Holmes v. Abrahams, 31 N 
J. Eq. 415; Redfields v. Redfields, 
(Ch) 13 A 600. 

M.—Ames v. Robert, 17 N. M. 
609" 13f P 994, 


Blanchard, 
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the mortgagee is not controlling.?’7 In ease of con- 
flict as to the land covered, the clause creating the 
len will control that describing the lands,?* and 
words merely expressive of quantity must yield to 
a particular ‘description by metes and bounds or by 
subdivisions of the government survey, unless a 
contrary intention clearly appears.?® Where the 
property is described as within certain boundaries 
and also in some specified locality, the mortgage will 
cover any real estate embraced within such bound- 
aries without regard to whether the property les 
in or outside such specified district.°° 

General and particular description.*: <A particu- 
‘lar description of the property mortgaged will ordi- 
narily control a general description in ease of re- 
pugnancy.*? But this rule does not apply where the 
mortgage states that it includes the property specifi- 
cally deseribed, ‘‘without prejudice to the general- 
ity of the language hereinbefore or hereinafter con- 
tained.’’83 

Questions for jury.** Where extraneous evidence 
is resorted to in order to determine what property 
is covered by the mortgage, and the evidence is 
conflicting, the question is for the jury.*° 

[§ 392] b. Construing Instruments Together.** A 
description in bonds secured by mortgage must be 


N. Y.—Beattie v. Garrison, 204 App. 
Div. 335, 198 NYS 71 [aff 236 INNS 


574 mem, 142 NE 289 mem]; Pill-| 13 SE 305. 
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Vt.—Pierce v. Brown, 
Va.—Hunter Va Hume, 88 Va. 24, 


[§§ 391-393 


construed in connection with the description in the 
mortgage in determining what property is mort- 
gaged.*? 

Reference to maps, plats, etc.2? Where a mort- 
gage refers to other deeds or to maps, plats, or 
records, for a description of the property, the in- 
struments referred to will be construed with the 
mortgage for the purpose of identifying the particu- 
lar property intended to be conveyed,*® and general 
descriptive words in the mortgage will be controlled 
by the specific description in the instrument re- 
ferred to in case of repugnancy.*® But a reference 
to a deed may be made merely to identify the prop- 
erty described as being that mentioned in the deed,* 
or to show the source of title,4? and not to enlarge 
the description in the mortgage or determine the 
quality or quantity of title.t* A particular deserip- 
tion of the mortgaged property followed by a refer- 
ence to another deed does not cover land which is 
not owned by the mortgagor, although included in 
such deed.*# 

[§ 393] 2. Title or Interest Conveyed**—a. In 
General. Unless restricted to some particular in- 
terest or estate,*° a mortgage conveys all the title 
and interest which the mortgagor then has in the 
premises in question;*7 and where it purports to 


24 Vt. 165.| mortgagor’s vendor “in Deed Book 
64, page 176, and the same land that 


was deeded to me by” the vendor “in . 


more v. "Walsworth, 166 App. Div. 
557, 152 NYS 344 [aff DZ Qh EN Vimo! 
mem, 134 NE 584 mem]; Smyth v. 
Rowe, 33 Hun 422 [aff 98 N. Y 665]. 

N. C.—Edwards v. Bowden, 99 N. 
Cc. 80, 5 SE 288, 6 AmSR 487. 

Oh.—Brown v. National Bank, 44 
Oh. St. 269, 6 NE 648. 

Pa.— Waits v. Bailey, 192 Pa. 562, 
44 A 262. 

Porto Rico.—Canales v. Gonzalez, 
3 Porto Rico Fed. 461. 


Tex.—St. Louis, ete, R: Co. v. 
Whitaker, 68 Tex. 630, 5 SW 448; 
* Colonial Land, etc, Co. v. Joplin, 


(Civ. A.) 184 SW 5387. 
Utah.—Wherritt v. Dennis, 48 Utah 
S00 Loo! Pooks 
Vt.—Carpenter v. Millard; 38 Vt. 
9; Pierce v. Brown, 24 Vt. 165. 
Wash.—Rogers vy. Miller, 13 Wash. 
82, 42 P 525, 52 AmSR 20. 
W. \Va.—Chapman v. Pittsburg, 
ete., Re Cos 26 oW.4Was 299: 


Eng.—Gloucester County Bank v.; 


Rudry Merthyr Steam, etc., Colliery 
Coxe sos: ol Che 6298" irancisi sy. 
age Ee eRe b2CM Pb 43) 

S.—Fullerton v. Ibbitson, 12 
N. N3. 25. 


[a] Teena to include all mort- 
gagor’s lands.—A court will not ex- 
tend a mortgage, by inserting two 
additional tracts of land, merely on 
evidence that the mortgagor had 
expressed an intention to include all 
his lands, and had a list of them 
before the scrivener, and that there 
is a repetition in the description of 
two other lots, inserting them twice. 
Bartlett v. Patterson, 9 Oh. Dec. 
(Reprint) 73, 10 CincLBul 367. 

27. Stewart v. Whitlock, 58 Cal. 2. 

28. Ripley v. Harris, 20 F. Cas. 
No, 11,853, 3) Biss; 199: 


Hie Ill.— Kruse v. Scripps, 11 Ill. 

Ind.—Maguire v. Bissell, 119 Ind. 
345, 21 NE 326. 

Ky.—Steele -v. Williams, 15 SW 
49, 12 KyL 770. 

Me.—Smith v. Sweat, 90 Me. 528, 


388 A pee 

N. D.—Honstain Bros. Co. v. Lin- 
den Inv: Co., 45° Ni D. 210, 17:7) NW 
UTA VAS Lotkot uCye]:. 

Porto Rico.—Canales v. Gonzalez, 
3 Porto Rico Fed. 461. 

R. I.—Doyle v. Mellen, 15 .R®. I. 
523, 8 A 709. 


emegaa ait V.. Wiright,”.20-7U.4C, 

Sufficiency of description by metes 
and bounds see supra § 243. 

30. Parker v. Teas, 79 Ind. 235. 

31. Description of personal prop- 
erty see infra § 402. 

Reference to other deeds or to 
maps or plats see infra § 392. 

32. Smith v. McCullough, 104 U. 
S. 25, 26 L. ed. 637. 

33. American Brake Shoe, etc., Co. 
Ree, York R. Co., 277 Fed. 261, 

34. Construction of mortgage as 
question for jury generally see su- 
pra § 343. 

35. Jenkins v. Parker, 183 N. C. 
125, 110 SE 763. See Short v. Rus- 
sell, (Ky.) 60 SW 720, 22 KyL 1526 


(where it was said that the question ' 


of what was included in the descrip- 
tion of mortgaged property was one 
of fact, not law). 


aioe Generally see supra §§ 339, 
air. 


Shafer v. Spruks, 226 Fed. 922, 
141 CCA 526. 

SS. As curing defects in descrip- 
tion see supra § 245. 

39. Ala.—Smith v. Vary, 147 Ala. 
186, 41 S 941. 

Ky.—Sword v. Ratliff, 181 Ky. 342, 


205 SW 323. 

Mass.—Coogan v. Burling Mills, 
124 Mass. 390; Auburn Congrega- 
tional Church Deacons v. Walker, 
124 Mass. 69; Murdock y. Chapman, 
§ Gray 156; 
sree H.—Morse v. Morse, 58 N. H. 

1 

N. J.—Dubois v. Fagan, 32 N. J. 
Eq. 188. 

Pa.—Patterson v. Harlan, 124 Pa. 
67, 16 A 496. 


Vt.—Carpenter v. Millard, 38 Vt. 9. 


Matra erties Ri A VackFesteh en AO OF Oe 
Q. B. 644. 
[a] ree provisions con- 


strued.—(1) Where a mortgage de- 
scribed the land as “the mineral land 
described” in a certain deed and the 
deed did not particularly describe 
any lands as mineral, the mortgage 
would be construed to mean lands 
described in the deed which were 
mineral lands in fact. Smith v. 
Vary, 14% Ala. 186,'41 S 941. '°(2) 
Where a mortgage conveyed one 
tract of land as that deeded to the 


Deed Book 65, page 127,” it was held 
that the mortgagor intended to mort- 
gage the tract described in the latter 
deed, and not the lesser tract de- 
scribed in the former deed. Sword 
Mea diac: 181 Ky. 342, 344, 205 SW 

40. Chaffee v. Brown, 109 Cal. 211, 
41 P 1028; Dubois v. Fagan, 32 N. J. 
Eq. 188. 

41. Weihe v. Lorenz, 254 Ill. 195, 
98 NE 268; Holmes v. Abrahams, 31 
No J. Niq:,415: 

[a] . Dlustration.— Although the 
description in a mortgage, after de- 
scribing a single tract, recited that 
it was the same land conveyed to 
the mortgagor by another by a war- 
ranty deed, which deed described an- 
other tract in addition to that de- 
scribed in the mortgage, the refer- 
ence to the deed did not operate to 
include the other tract in the mort- 
gage, but was merely to identify the 
tract described in the mortgage as 
being that mentioned in the deed. 
Weihe v. Lorenz, 254 Ill, 195, 98 NE 


268. 
42. Webber v. McAvoy, 117 Me. 
41, 


326, 104 A 5138.. 
ep See cases 
42. 
Holmes y. Abrahams, 31 N. J. 

Eq. 415. 

45. Estovpel by mortgage see Hs- 
toppel §§ 27, 33, 83. 

Validity of mortgage as dependent 
on title or interest of mortgagor see 
supra §§ 155-164. 


supra notes 


46. Hauft v. Duncan, 40 Iowa 254; 
Mitchell v. Black, 64 Me. 48; Me- 
Pherson v. Snowden, 19 Md. 197; 
Doe v. Donelly, 5 N. B. 238. 

47. Ala.—Chapman y. Abrahams, 
61 Ala. 108. 

Ark.—Kline v. Ragland, 47 Ark. 
111, 14 SW 474. 

Cal_.—Ramsbottom v. Bailey, 124 
Cali 259,056. 10865" Chatteememns 


Browne, 109 Cal. 211, 41 °P 1028. 
Ga.—Exchange Nat. Bank y. Pear- 

at enaas Co.,: 159 Gas 168; °125 SE 
Ill.—Alden y. Garver, 32 Ill. 32. 
Ind.—Graves v. Braden,. 62 Ind. 


ate 
y.—Carter v.. McDaniel, 94 Ky. 
56h 33 SW 507, 15 KyL 349. 

La.—Potts v. Blanchard 19> Gas 
Ann. 167. 


Hor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


convey a greater estate than the mortgagor owns, 
it passes so much as he has a right to convey.*® A 
mortgagee cannot be compelled to rely upon a por- 
tion of the mortgaged premises, even though it is 
ample security, since this would be to set up and 
enforce a contract not made by the parties.*® On 
the other hand the mortgage will give the mortgagee 
no greater rights or interests than the mortgagor 
possessed, and will bind only the latter’s actual in- 
terest or estate,°° as where his title is conditional, 
expectant, or defeasible,®! or merely equitable,°? or 
subject to prior encumbrances;>* and if he has no 
title at all the mortgage is void.°* Where the prop- 
erty is described as being all that the mortgagor 
owns in a specified place, land held in mortgage 
by the mortgagor is not covered;°° neither under 
such a description is the mortgage a hen upon a 
possible right of entry on account of a forfeiture,°*® 
nor will such a description cover after-acquired 
property.*? 

Interest acquired by will or descent.°® Where the 
mortgage conveys all the mortgagor’s right, title, 
and interest acquired by will or descent, it has been 
held that the lien of the mortgage does not attach 
to land acquired by deed.°® In like manner, where 
property was described as being the interest of the 


Md.—Cook v. Councilman, 109 Md. [ia] 
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mortgagor taken as a child and heir of a decedent, 
the mortgage was not considered a hen upon prop- 
erty taken under a will of decedent in a case where 
the administration files of a probate court were 
referred to for a complete description of what was 
mortgaged.®° So where the mortgaged property was 
described as having been bequeathed to the mort- 
gagor, property bequeathed to another person with 
remainder to the mortgagor was held not to be en- 
cumbered by the mortgage.** 

Life estates, remainders, and reversions. Where 
a trustee for the life of a third person is also the 
remainderman, a mortgage executed by him on the 
property as an individual will not. affect the life 
estate held by him in trust.°? A mortgage executed 
by such trustee and the cestuis que trust in their 
individual character will bind the former’s interest 
in the remainder.®* Where a deed provides that 
on the death of the grantee without issue the land 
shall revert to the grantor or his heirs, a mortgage 
of the land by the grantor and grantee conveys the 
erantor’s reversion, and on foreclosure the pur- 
chaser at the sale acquires the entire property.™ 

Undivided interests.°° A single mortgage secur- 
ing obligations for the purchase price of distinet 
undivided portions of land conveyed to joint pur- 


mortgage | Bouverie, 7 H. L. Cas. 559, 11 Reprint 


622, 72 A 404. 
Mass.—Murdock  v. 
Gray 156. 


Chapman, 9 


Mich.—Balen vy. Mercier, 75 Mich. 
42, 42 NW 666. 

Minn.—Risch v. Jensen, 92 Minn. 
107, 99 NW 628. 

N. H.—French y. Prescott, 61 N. 
1s Ar 

N. J.—Sinclair v. Armitage, 12 N. 


J. 0.) L742 
N. Y.—Douglas v. Cruger, 80 N. Y. 


Vv. 


15; Matter of Titus, 170 App. Div. 
764, 156 NYS 509 [aff 219 N. Y..589 
mem, 114 NE 1084 mem]; Wilson v. 
Wilson, 32 Barb. 328, 20 HowPr 41; 
Newton v. Hunt, 59 Misc. 633, 112 
NYS 573 [mod 134 App. Div. 325, 119 
NYS. 3% (afi s 201 ON.+5., 599 2meni, 695 
NE 1134 mem) ]. 

N. C.—Greensboro Bank v. Clapp, 
76 N. C. 482. 

N. D.—Simonson v. Wenzel, 27 N. 
pre 640, 147 NW 804, LRA1918C 

Oh.—Philly v. Sanders, 11 Oh. St. 
490, 78 AmD 316. 

Pa.—Sweetzer Atterbury, 137 
Pa, 188, 20 A 569 

Vt.—Davis v. Davis, 81 Vt. 259, 69 
A 876, 130 AmSR 1035. 

Wash.—Scott v. Farnam, 55 Wash. 
336, 340, 104 P 639. 

Wis.—Hathaway v. Juneau, 15 
Wis. 262. 

Eng.—Sheldon v. Cox, 2 Eden 224, 
28 Reprint 884. 

Can.—Kelly v. ae Loan, etc., 
Conse Cans S:. Cy 

Ont.—Re eatin + OntWR 179. 

[a] Dower rights.—(1) Joinder 
of the wife of a judgment debtor in 
a duly recorded mortgage of lands 
conveys her inchoate interest therein, 
and on the death of the debtor ren- 
ders the same subject to foreclosure 
regardless of her subsequent con- 
veyance thereof. Graves v. Braden, 
62 Ind. 93. (2) Joinder of wife with 
husband in execution of deed as re- 
lease of inchoate right of dower see 
Dower §§ 181-188. 

Necessity of words of perpetuity 
see supra § 219. 

48. La.—Owen v. Hanlon, 136 La. 
455, 67 S: 329. 


Minn.—Risch v. Jensen, 92 Minn. 
107, 99 NW 628. 
ae H.—French y. Prescott, 61 N. 
2a. 
Y.—Ketcham v. Deutsch, 211 N. 


N. 
Y. 85, 105 NE 85. 
N. ‘S.—Hutchinson vy. 


: 42 N. 
S..417. 


Bent, 


duly executed, purporting to con- 
vey a full section of land, transfers 
a fraction thereof, which is all that 
the mortgagor owns. Risch v. Jen- 
sen, 92 Minn. 107, 99 NW 628. 

49. Davis v. Davis, 81 Vt. 259, 69 
A 876, 130 AmSR 1035 (homestead 
interest covered). 

50. U. S.—Shirras Cais an. 
Cranch 34, 3 L. ed. 260. 

Ala.—Butler v. Gazzam, 81 Ala. 
491, 1 S 16. 

Ark.—Searcy Bank v. Baldock, 153 
Ark. 308, 240 SW 399; Fitzgerald. v. 
Beebe, 7 Ark. 310. 

109Cal. 


Cal.—Chaffee v. Browne, 
2141 Py 1028: 
Se ecaee v. Shepard, 30 Oonn. 
Ill.—Irwin v. Brown, 145 Ill. 199, 
34 NE 48; Griffin v. Griffin, 141 Ill. 


373, 31 NE 131. 
Iowa.—Hauft v. Duncan, 


254. 
Ky.—Davis v. Willson, 115 Ky. 639, 
74 SW 696, 25 KyL 21. 

La.—Walton v. Lizardi, 15 La. 588. 

Mass.—Wentworth v. Daly, 136 
Mass. 423. 

Mich.—Schafer v. Hauser, 111 
Mich. 622, 70 NW 136, 66 AmSR 403, 
35 LRA 835. 

Mo.—Ridings v. Hamilton 
Bank, 281 Mo. 288, 219 SW 585. 

Nebr.—Lincoln Bldg., ete., Assoc. 
v. Hass, 10 Nebr. 581, 7 NW 327. 

N. J.—Parsons v. Lent, 34 N. J. 
qu 644 

N. M.—Ames y. Robert, 17 N. M. 
609, is P 994, 

N. Y.—Parsell v. Stryker. 41 N. Y. 
480; Tarbel v. Bradley, 7 AbbNCas 
273 [aff 86 N. Y. 280]. 


Vv. 


40 Iowa 


Sav. 


Oh.~—Baltimore; ‘ete;.2 Re Co: v. 
Ralston, 41 Oh. St.. 573. 
Pa.—Brooke v. Bordner, 125 Pa. 


470, 17 A 467; Berryhill v. Kirchner, 
96 Pa. 489. 

Porto Rico.—Polo v. Fernandez, 27 
Porto Rico 893. 

Ss. C.—International Harvester Co. 
v. Monroe Banking, etc., Co., 103 S. 
C. 254, 87 SE 1012. 

Tenn.—Williams v. Love, 2 Head 
80, 73 AmD 191. 

Va.—Doswell v. Buchanan, 3 Leigh 


(30 Va.) 365, 28 AmD 280 

W. Va.—Bock v. Bock, "24 W. Va. 
586. 

Wis.—Whitney v. Robinson, 53 
Wis. 309, 10 NW 512. 

Eng.—In -re Evans, [1897] 1 Ir. 


410; Woodburn v. Grant, 22 Beav. 
483, 52 Reprint 1194; Kensington v. 


PS Sl a ec ala aD ae SE al aa Re wrt poet eect tae aes OF ee a ne Saad one ees ee a NP 


222; Green v. Mortimer, 3 L. T. Rep. 
N. S. 642. 

51. Foxcroft v. Mallett, 4 How. 
(U. S.) 353, 11 L. ed. 1008; L’Etour- 
neau v. Henquenet, 89 Mich. 428, 50 
NW 1077, 28 AmSR 310; Rathbone,v. 
Hooney, 58 N. Y. 463; Baltimore, tC. ; 
R. Co. v. Ralston, 41 OhsiSt.0573! 

52. Lincoln Bldg., etc., Assoc. v. 
Hass, 10 Nebr. 581, 7 NW 327; Wil- 
liams v. Love, 2 Head (Tenn.): 80, 73 
AmD 191. 

[a] After execution sale the 
debtor has nothing to mortgage ex- 
cept his equity of redemption, and 
where no redemption is made within 
the statutory period the mortgagee 
has no lien on the property. Howard 
v. Hunter, 13 Ky. Op. 513. 

53. Wiswall v. Ross, 4- Port. 
(Ala.) 321; Bock v. Bock, 24 W. Va. 
586 (both holding that a second deed 
of trust, or a mortgage executed 
after the creation of a prior charge 
by mortgage or deed of trust, con- 
veys only the grantor’s equity ‘of re- 
demption, not the legal title). See 
Exchange Nat. Bank v. Pearsons- 
Taft Co3,, 159) Gal 168) 125 SH °3775 
Citizens’ Bank v. Taylor, 155 Ga. 416, 


117 SE 247 (both holding that a sub- 


sequent encumbrance by a landown- 
er, whether by security deed or mort- 
gage, while he retains his equitable 
ee covers the equity of redemp- 
ion). 


54. See supra § 155. 

55. Mills v: Shepard, 30 Conn. 98, 

56. Richardson v. Cambridge, 2 
Allen (Mass.) 118, 79 AmD 767. 

57. See infra § 397. 

58. Particular estates or interests 


mortgageable see supra §§ 158-164. 


59. Wentworth v. Daly, 136 Mass. 
423. 
60. Chaffee v. Browne, 109 Cal. 


211, 41 P 1028. 


61. Hauft v. Dunean, 40 Iowa 254. 
62. Rathbone v. Hooney, 58 N. Y. 
463. 


Mortgage of life estates generally 
see Estates § 101. 

63. Rathbone v. Hooney, 58 N. Y. 
463. 

Mortgage of remainders generally 
see Estates § 160. 

64. Coomes vy. Frey, 141 Ky. 740, 
133 SW _ 758. 

Transfer of reversions generally 
see Estates § 183. 

65. Mortgage of undivided inter- 
ests generally see infra § 398. 

Undivided interests as property 
subject to mortgage see supra § 160. 
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chasers covers, as against each, his interest only.*® | 
Where two tenants in common convey their respec- 
tive undivided one-fourth interests in land to the 
same grantees by separate deeds, and the grantees 
give back to each of them a purchase-money mort- 
gage covering all the interests of the grantees, the 
interest covered by each mortgage is an undivided 
And where a joint mortgage is given 
by two tenants in common for a joint and several 
debt, the mortgagee is entitled to a foreclosure of 
the whole estate, and he cannot be compelled, in 
equity, to receive from one of the mortgagors his 
share of the debt and to proceed against the other 


one half.®7 


for the other half.®* 


. [§ 394] b. Interest under Contract of Purchase.®® 
A mortgage given by one holding land under an 
executory contract for its purchase covers his in- 
terest, whatever it may be, at the date of the mort- 
gage,’ giving the mortgagee the right to complete | 
the purchase if his mortgagor refuses to do so;"? | 
and the mortgagee cannot be ousted of his rights by 

a rescission of the contract of sale by the original 

parties to it.7? But the mortgagee will take no other | 
had,*? that is, he | 


or greater rights than the vendee 


66. Walton v. Lizardi, 15 La. 588. 

67. Mayer v. Burr, 133 App. Div. 
604, 118 NYS 2038. : 

68. Frost v. Frost, 3 Sandf. Ch. 
(CNETY) 188: 

69. Mortgageable of 
vendee see supra § 163. 


interest 


70. Ala.—Davis v. ‘Mulligan, 88 
Ala. (523,°6 'S (908. 

Ga.—Harvill v. Lowe, 47 Ga. 214. 

Tll.—Alden v. Garver, 32 Ill. 32. 


Mich.—Balen v. Mercier, 75 Mich. 
42, 42 NW 666; Wing v. McDowell, 
Walk. 175. 

Minn.—Stannard v. Marboe, 159 
Minn. 119, 198 NW 127. 

N. J.—Sinclair v. Armitage, 12 N. 
J. Eq. 174. 

N. C.—Greensboro 
76 N. C. 482. 

N. D.—Simonson v. Wenzel, 27 N. 
D. 638, 640, 147 NW 804, LRA1918C 
780. [eit _Cye]. 

Oh.—Philly v. Sanders, 11 Oh. St. 
490, 78 AmD 316. 

Wash.—Scott v. Farnam, 55 Wash. 
336, 340, 104 P 639 [cit Cyc]. 

Eng.—Rose v. Watson, 10 H. L. 
Cas. 672, 11. Reprint 1187. 

71. Sinclair v. Armitage, 12 N. J. 
Greensboro Bank vy. Clapp, 
N. C. 482; Scott v. Farnam, 55 
Wash. 336, 340, 104 P 639 [cit Cyc]. 

73. Davis v. Milligan, 88 Ala. 523, 
6 S 908; Alden v. Garver, 32 Ill. 32; 
McCauley v. Coe, 51 Ill. A. 284 [rev 
on other grounds 150 Ill. 311, 37 NE 


Bank v. Clapp, 


232]; Sinclair v. Armitage, 12 N. J. 
Eq. 174; Scott v. Farnam, 55 Wash. 
336, 3840, 104 P 639 [cit Cyc]. )See 


Stannard vy. Marboe, 159 Minn. 119, 
198 NW 127 (the mortgagee of a 
vendee in a contract for a deed is 
an assignee under a statute provid- 
ing for notice to be served upon the 
purchaser, his personal representa- 
tives, or assigns in case of cancel- 
lation of contracts for the sale of 
land upon default). 


73. Alden v. Garver, 32 Ill. 32; 
and cases infra notes 74, 75 j 
74. Alden v. Garver, supra; Sin- 


clair v. Armitage, 12 N. J. Hq. 174; 

and cases infra note 75. 
75. Wright v. Kentucky, etc., R. 

Co.;,117 U.. S.. 72, GISCt6 97.) 298. eas 


821; Sheehan v. McKinstry, 105 Or. 
473, 210 P 167. Compare Phillips’ 
Suce, 49 La. Ann. 1019, 22 S 202 


(where it was said that the mortgage 
will operate upon any residue derived 
from the property after the demand 
of the unpaid vendor is satisfied). 
76. Kline v. Ragland, 47 Ark. 111, 
14 SW 474; Louisville Bank v. Bau- 
meister, 87 Ky. 6, 7 SW 170, 9 KyL 845. 
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its terms.7® 


him.7° 


eral. 


77. Cross references: 
Acquisition of outstanding title see 
infra §§ 416-418. 
oe property see 
397. 
Time when mortgage takes effect see 
supra § 341. 
7s. U. S.—Bush v. Marshall, 6 
How. 284, 12 L. ed. 440; Saunders v. 
Publishers’ Paper Co., 208 Fed. 441; 


infra 


Edwards v. Davenport, 20 Fed. 756, | 


4 McCrary 34. 

Ala.—Hunter v. Taylor, 189 Ala. 
104, 66 S 671, 672. [eit Cye]; Vary 
v. Smith, 162 Ala. 457, 50 S 187; 
Hall v. Slaughter, 155 Ala. 625, 47 S 
103; Howze v. Dew, 90 Ala. 178, 7 
S 239, 24 AmSR 783. 

Conn.—Hoyt v. Dimon, 5 Day 479. 

Dak.—Yerkes v. Hadley, 5 Dak. 324, 
40 NW 340. 

Fla.—Florida Land Inv. Co. v. Wil- 
liams, 84 Fla. 157, 92 S 876, 877, 26 
ALR 171 [eit Cyc]. 

Ill.—Cooper v. Robinson, 302 Ill. 
181, 134 NE 119; Lagger v. Mutual 
Union Loan, etc., Assoc., 146 Ill. 283, 
33 NE 946: Bowen v. McCarthy, 127 
Ill. 17, 18 NE 757; Holbrook v. Debo, 
99 Ill. 872; Hilder v. Derby, 
228; Pratt v. Pratt, 96 Ill. 184; Gib- 
bons v. Hoag, 95 Ill. 45; Hitchcock 
v. Fortier, 65 Ill. 239; Gochenour v. 
Mowry, 338 Ill. 331; Rigg v. Cook, 
Ill. 336, 46 AmD 462; Wells v. 
Somers, 4 Ill. A. 297. 


L. & T. Co. v. King, 58 Iowa 598, 
Warburton v. Mattox, 


Kan.—Watkins v. Houck, 44 Kan. 
502, 24 °P 361. 

Ky.—Newell v. Burnside Banking 
Co., 118 SW 267 (where the rule was 
recognized but held not to apply to 
the mortgage in the suit). 

Me.—Butterfield v. Lane, 114 Me. 
333, 96 A 233; Fuller v. Hodgdon, 25 
vite 243; Gardiner v. Gerrish, 23 Me. 

Mich.—Caple v. Switzer, 122 Mich. 
636, 81 NW 560; Huxley v. Rice, 40 
Mich. 73. 

Mo.—Cochrill v. Bane, 94 Mo. 444, 
7 SW 480. 

N. H.—Parsons v. Little, 66 N. H. 
339, 20 A 958; Wark v. Willard, 13 
Ne Et. 1389. 

N. J.—Ripley v. Schenck, 96 N. J. 
Eq. 547, 126 A 608; Tully v. Taylor. 
84 N. J. Eq. 459, 94 A 572, LRA1918B 


731. 

N. Y.—Judd v. Seekins, 62 N. Y. 
266; Tefft v. Munson, 57! Niav¥..097; 
Sparrow v. Kingman, 1 N. Y. 242; 


98) Ti: 


will acquire simply a right to purchase the property 
for the consideration stipulated in the contract of 
purchase, or to require a conveyance of the estate 
from the vendor according to the terms of the 
agreement, on completing the payment of the pur- 
chase price;’* and the enforceability of the mort- 
gage depends upon the condition that the contract 
be kept in force by the subsequent performance of 
When a conveyance is made to the 
mortgagor pursuant to the contract, the mortgage 
then attaches upon the legal title thus vested in 


[§ 395] ¢c. After-Acquired Title’“—(1) In Gen- 
It is a general rule that, where a mortgage 
contains full covenants of warranty, a title ae 
quired by the mortgagor after its execution inures 
to the benefit of the mortgagee and is bound by the 
mortgage lien,’® and that without the aid of such 
covenants an after-acquired title does not pass’? in 
the absence of a statute to that effect.*° 
cases, however, the rule has been stated, without 
qualification, that an after-acquired title will inure 
to the benefit of the mortgagee generally upon the 
equitable theory that the mortgage operates as 


In some 


Griswold v. Atlantic Dock Co., 21 
Barb. 225. 
N. D.—Gunsch v. Urban Mercantile 
Co. 351 Nii D: | 390;" 160» NiWe 69. 
Tex.—Dearing v. Jordan, 62 Tex. 
Civ. A. 107, 130 SW 876. 
Va.—Doswell v. Buchanan, 3 Leigh 
(30 Va.) 365, 28 AmD 280. 
Eng.—Noel v. Bewley, 3 Sim. 103 
6 EngCh 103, 57 Reprint 988. 


Can.—Upper Canada Trust, etce., 
Cé.\ We, Ruttan; 1. CanisS-Ci-564 : 
N. B.—Mineral Products Co. v: 
Continental Trust Co., 37 N. B. 140 
[app dism 37 Can. S; C. 517]: : 


Ont.—Trust, etc., Co. v. Covert, 32 
UAC. Q:ABY 1222: 

And see Estoppel § 43. 

[a] Sufficiency of covenant.—A 
mortgage in the statutory form, 
which contains the words ‘‘and war- 
rants,” is equivalent to a mortgage 
containing all the covenants of war- 
ranty; and when such a mortgage is 
given, a title subsequently acquired 
by the mortgagor inures to the bene- 
fit of the mortgagee. Lagger  v. 
Mutual Union Loan, ete., Assoc., 146 
Ill. 283, 33 NE 946. 

{[b] If the owner of an estate in 
remainder executes a mortgage on 
the property, containing the usual 
covenants of warranty, the mortgage 
will attach to his after-acquired 
estate, after the termination of the 
life estate on which the remainder 
was limited, and may be enforced 
against his interest thus acquired. 
Iowa L. & T. Co. v. King, 58 Iowa 
598, 12 NW 595. 


[c] Waiver of covenant.—Saun- 
ders v. Publishers’ Paper Co., 208 
Fed. 441 


Covenants of title and warranty 
generally see supra § 225. 

79. Ala.—vVary v. Smith, 162 Ala. 
457, 50.S 187; Jones v. Wilson, 57 
Ala. 122. 

Peep ies ont v. Byrne, 75 Ind. 
Mo.—Bush v. White, 85 Mo. 3389. 
N. Y.—Jackson v. Littell, 56 N. Y. 

108; Sparrow v. Kingman, 1 N. Y. 

242; Mayer v. Burr, 133 App. Div. 

604, 118 NYS 203; Donovan v. Twist, 

85 App..Div. 1380, 88 NYS 76; Tefft 

v. Munson, 63 Barb. 31; National F. 

Ins. Co. v. McKay, Sheld, 138, 5 Abb 

PrNS 445; Jackson v. Hubble, 1 Cow. 

613; Jackson v. Wright, 14 Johns. 198. 
Va.—Doswell v. Buchanan, 3 Leigh 

(380 Va.) 365, 23 AmD 280. 

W. Va.—tLinn -v. Collins, 77 W. Va. 
592, 87 SEH 934, AnnCas1918C 86. 

And see cases supra note 78.: 

£0. . See cases infra notes 84-87. 


¥or later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 395-396] 


an executory agreement attaching 


when acquired, or on the ground of an estoppel of 
the mortgagor to defeat or impair the security which 
he is given by the hostile use of a subsequently- 
The heirs of the mort- 
gagor,°? as well as subsequent purchasers,®* are 
estopped to claim an after-acquired title as against 


acquired right or title.§1 


the mortgagee. 
Effect of statutes. 
are statutes®* which declare that 


seribed words, such as ‘‘grant, bargain, and sell,’’ 
shall operate as a covenant of title,8> or provide 
that an after-acquired title shall inure to the benefit 
of the mortgagee in a mortgage purporting to con- 
or to convey a 
greater interest than the mortgagor has,** or pro- 
vide generally that a mortgage shall vest in the 
mortgagee all the title and interest of the mort- 
gagor, whether acquired before or after its execu- 


vey the property in fee simple, 


tiron-2? 
[§ 396] (2) Limitation of Rule. 
81. U. S.—Massey v. Papin, 24 


How. 362, 16 L. ed. 734; Grape Creek 
Coal Co. vy. Farmers’ L&T. Co., 63 
Fed. 891, 12 CCA 350; Campbell v. 
Texas, ete., Ri Co.) 4F: Cas. No. 2,369, 
2. Woods 563; Wright Vv. Shumway, 
30; FB .4 Cas. No. 18,093; 1 Biss. 23. 


Cal.—Henderson v. Grammar, 66 
Calaroce) Ome Loss : 
Colo.—Hubbard v. Hulligan, 13 


Colo FAR116, O% —PLis8: 
Ga.—Hill v. O’Bryan, 104 Ga. 137, 
30 SE 996; Parker v. Jones, 57 Ga. 


204, 
Ill.—Bybee v. 66 Ill. 


BA'g, 

Towa.—Bisby v. Walker, 185 Iowa 
743, 169 NW 467, 171 NW 152. 

Mich.—Gray v. Franks, 86 Mich. 
382, 49 NW 130; Toms vy. Boyes, 50 
Mich. 352, 15 NW. 506. 

Minn. — Swedish-American Nat. 
Bank v. Connecticut Mut. L. Ins. Co., 
83 Minn. 377, 86 NW 420. , 

Miss.—Flynt v. Hubbard, 57 Miss. 
471. 

Mont.—Selway v. Daut, 67 Mont. 
262; 215 P 646. 

Pa.—Gallagher vi, ‘Stern, 250," Pa: 
292, 95 A 518; Rauch v. Dech, 116 Pa. 
157, 9 A 180, 2 AmSR 598; Tryon v. 
Munson, 77 Pa. 250; Clark v. Martin, 
49 Pa. 299; Crowley’s Est., 7 Pa. Dist. 
32.2; Hirsch v. Tillman;*13* Pa.. Co. 
251; Rank v. Dauphin, ete., Coal Co., 
1 Pearson 453: , 

Wash.—Osborn vy. Scottish-Ameri- 
can Co., 22 Wash. 83, 60 P 49. 

Wis.—Cornish v. Frees, 74 Wis. 
490, 43 NW 507; Spiess v. Neuberg, 
71 Wis. 279, 37 NW 417, 5 AmMSR 211; 
Bull v. Sykes, 7 Wis. 449. 

Eng.—Noell v. Bewley, 3 Sim. 103, 
6 EngCh 103, 57 Reprint 938. 

Can.—Mackenzie v. Building, ete., 
Assoc., 28 Can. S. C. 407 [aff 24 Ont. 
AS 599 IE 

And see Estoppel § 43. 

{a] Title confirmed by legislative 
act.—Where one having an imperfect 
title to lands situated in Missouri. 
under a Spanish grant or conces- 
sion, mortgaged the property to 
another and afterward congress con- 
firmed the claim to the mortgagor 
or his. legal representatives, the 
confirmation inured to the _ benefit 
of the mortgagee rather than to the 
heirs of the mortgagor. Massey v. 
Papin, 24 How. (U. S.) 362, 16 L. ed. 
734, 

{b] In New Jersey it has been 
held that the common-law rule per- 
mitting a grantor who has conveyed 
by deed without covenants of title 
to assert as against the grantee an 
adverse title subsequently acquired 
is not applicable as between mort- 
gagor and mortgagee. Tully v. Tay- 
lor, 84 N. J. Eq. 459, 94 A 572, LRA 
1918B 731 [cit Den v. Gardner, 20 
N. J. L.- 556, 45 AmD 388; Den v. 
Vanness, 10 N. J. L. 102; Becker v. 


Hageman, 


In some jurisdictions there 
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the land.?° 
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as to an after-acquired title inuring to the benefit 
of the mortgagee®* will not be applied where mani- 
fest injustice would result therefrom,*® as where 
it would operate to cut out an.unpaid vendor of 
Nor does the rule apply to a purchase- 
money mortgage given as a part of the same trans- 
action whereby the land is sold,®! or to a case where 


the covenants in the mortgage expressly except a 


the use of pre- 


the land against 
The general rule 


Caskey, 3 N. J. Eq. 446]. But see 
Shreve v. Harvey, 74 N. J.. Eq. 336, 
70 A 671; Smith v.: De Russy, 29 
N. J. Eq. 407 (in both of which it 
is intimated that, in the absence of 
covenants of title, no estoppel arises 
where the mortgage does not show 
an intention to convey an after- 
acquired title). 

82. Massey v. Papin, 24 How. (U. 
S.) 862, 16 LL. ed. 734; Somes v. 
Skinner, 3 Pick. (Mass.) 52; Wark v. 
Willard, 13 N. H. 389. 
$3. Gochenour v. Mowry, 33 Ill 
331; Tefft v. Munson, 63 Barb: (N. 
Y.) 81; Vanderheyden v. Crandall, 2 
Den. 9 [aff 1 N. Y. 491]; Utica Bank 
v. Mersereau, 3 Barb. Ch. (N.. Y.) 
528, 49 AmD 189. 

84. See statutory provisions. 

85. Elder v. Derby, 98 Ill. 228; 
Pratt vy. Pratt, 96 Ill. 184; Taylor v. 
Kearn, 68 Ill. 339: De Wolf v. Haydn, 
24 Ill. 525; Boyd v. Haseltine, 110 
Mo. 203, 19 SW 822; Cockrill v. Bane, 
94 Mo. 444, 7 SW 480. 

[a] In Alabama (1) under a stat- 
ute providing that the words “grant,” 
“bargain,” or “sell,’ must be con- 
strued as an express covenant, unless 
‘it otherwise clearly appears, a mort- 
gage guaranteeing title, and in the 
conveying clause using the words 
“transfer, sell and convey,” is suf- 
ficient to pass the title subsequently 
acquired by the mortgagor by the 
issuance of a patent to him. Hall v. 
Slaughter, 155. Ala. 625, 47 -S - 108. 
(2) But a mortgage reciting that the ' 
mortgagor bargains, sells, and con- 
veys “the right, title, or interest 
that I may have,’ does not convey 
an after-acquired title where there 
is no express covenant of warranty. 


vary v. Smith, 162 Ala. 457, 50 S 
86. Cal.—Stewart v. Powers, 98 


Cal. 514, 33 P 486; Trope v. Kerns, 
83 Cal. 553, 23° P 691; Orr v. Stewart, 
67 Cal. 275, Ra? 693; Vallejo Land 
Assoc. v. Viera, 48 Cai. 572; Clark ‘v. 
Baker, 14 Cal. 612, 76 AmD 449. 

Ill.— Bowen v. McCarthy, 127 Ill. 
ae i NE 757; Gibbons v. Hoag, 95 

Mo.—Seaman v. Seaman, 181 SW 
22. 

Nebr.—Pulver v. Connelly, 93 Nebr. 
188, 189 NW 1014. 

Oh.—Stambach v. Fox, 16 Oh. Cir. 
Ct7-4279 80h. Cir) Dees 625. 

[a] Mortgage of right, title, and 
interest.—A mortgage or deed of 
trust which does not purport to con- 
vey an estate in fee simple absolute 
in the lands, but which merely quit- 
claims all the right, estate, title, and 
demand which the grantor has or 
ought to have in the property, is not 
such a conveyance that an after- 
acquired title of the mortgagor will 
inure to the mortgagee. Cooper v. | 
Robinson, 302 Ill. 181, 134 Ne tos 


subsequent title.°? And no estoppel is created by an 
invalid mortgage. 

Subsequent interest as mortgagee. 
who has no title to property gives a mortgage 
thereon and afterward takes a mortgage from the 
real owner, his interest under such mortgage, being 
only a personal asset and not real estate, does not 
vest in his mortgagee.*4 

Subsequent title fraudulently acquired. Where a 
mortgagor after the execution of the mortgage ob- 
tains judgment fraudulently quieting his title to 


Where one 


the real owner thereof, and the 


judgment is subsequently vacated with the consent 


Bowen v. McCarthy, 127 Ill. 
aoe 757; Holbrook-yv. Debo, 

{b] In Iowa (1) a statute provid- 
ing that, where a deed purports to 
convey a greater interest than the 
grantor then possessed, any after- 
acquired interest inures to the bene- 
fit of the grantee applies to mort- 
gages. Rice v. Kelso, 57 Iowa 115, 
7 NW 3, 10 NW ..335.. (2) But the 
statute does not apply where neither 
party to a mortgage intended that it 
should convey more than the mort- 
gagor possessed, the consideration 
being only for the mortgagor’s pres- 
ent interest. Cook v. Prindle, 63 NW 


17, 18 
99 Ill. 


187. 

87. Ark.—Kline y. Ragland, 47 
Ark. 111, 14 SW 474. 

Dak.—Campbell v. Wambole, 3 
Dak. 184, 183 NW 567. j 


La.—Semple v. Scarborough, 44 La. 
Ann. 257, 10 S 860. 


Mich. — Brayton v. Merithew, 56 
Mich. 166, 22 NW 259. 
Mont.—Selway v. Daut, 67 Mont. 


262, aS P 646. ‘ 

N. D.—Gunsch y. Urban Mercan- 
tile Co., 35 N. D. 390, 160 NW 69; 
Adam v. McClintock, 21 N. D: 483, 
131 NW? 394. 

88. See supra § 395. 

89. Hawkins v. Harlan, 68 Cal. 
236, 9 P 108; Shay v. McNamara, 54 
Cal. 169; Elder v. Derby, 98 Tll. 228; 
Butterfield v. Lane, 114 Me. 333, 96 
A 233; Heffron v. Flanigan, 37 Mich. 


274 
Hawkins vy. Harlan, 68 Cal. 
236, 9. P 108. 

91. Fla.—Florida Land Inv. Co. v. 
Williams, 84 Fla. 157, 92 S 876, 877,. 
26 ALR 171 [cit Cyc]. 

eee .—Randall v. Lower, 98 Ind. 
2 

Iowa. —Morgan v. Graham, 35 Iowa 
213. 

Mich.—Brown y. Phillips, 40 Mich. 


264. 
Tex.—Pitman vy. Henry, 50 Tex. 
357. 
92. Huzzey v. Heffernan, 143, 


Mass. 232, 9 NE 570. 

[a] MTllustration.—Where a second 
mortgage is given with a covenant 
against “the lawful claims and de-- 
mands of all persons except those 
claiming under the prior mortgage,” 
and the property is sold under the 
prior mortgage and eventually comes 
into the ownership of the mortgagor, 
he is not estopped to claim the fee 
unencumbered as against the junior 
mortgagee, since he now holds under 
the first mortgage, which was ex- 
pressly excepted in his covenants. 
Huzzey v. Heffernan, 143 Mass. 232, 
9 NE 570. 

Hamilton v. Colt, 14 R. IL. 
Turman vy. Sanford, 69 Ark. 
Sw 167. 


94, 
95, 61 


480 [41 C.F] 


of all the parties thereto, neither the mortgagor nor 
the mortgagee acquires any benefit or title under the 


1 95 
judgement. 


[§ 397] d. After-Acquired Property.%° 
gage may be so framed as to cover property. which 
the mortgagor does not own, an equitable lien at- 
taching immediately upon his acquisition of it, or 
to include, in addition to the property specifically 
described, other property afterward acquired by the 
no lien will attach to after- 


mortgagor. 2S But 
95. Watkins v. Houck, 44 Kan. 
502, 24 P 361. 


96. Mortgageable interest in aft- 
er-acguired property see supra § 156. 

Particular kinds of property: 
Chattels annexed to land after exe- 

cution of mortgage see Fixtures 

Se ee: 

Corporate property generally 
Corporations § 2681. 

Crops planted on land after execu- 
tion of mortgage see infra § 403. 
Easement subsequently acquired see 

infra § 400. 

Improvements placed on land after 
execution of mortgage see infra 

404. 

Baeonel property placed on lands 
after execution of mortgage see 
infra § 402. 

Railroad property see Railroads [33 
Cye 499}. 

Street railroad property see Street 
Railroads [ 36 Cye 1440 

Vessel in process of construction see 
Shipping [36 Cyc 47]. 

97. U. S.—Central Trust Co. v. 
Kneeland, 138 U. S. 414, 11 SCt 357, 
34 L. ed. 1014; Beall v. White, 94 
U.S. 382, 24 L. ed. 173; Shooters Is- 
land Shipyard Co. v. Standard Ship- 
building Corp., 293 Fed. 706, 712 [cit 
Cyc]; Westinghouse Electric, etc, 
Co. v. Brooklyn Rapid Transit Co., 
291 Fed. 863; Westinghouse Electric, 
ete., Co. v. Brooklyn Rapid Transit 
Co., 276 Fed. 152; In re Progressive 
Wall Paper Corp., 222 Fed. 87; In re 
Medina Quarry Co., 179 Fed. 929; 
New England Water Works Co. v. 
BMarmersiiiive Dy Cou 1386sMed 521, 
69 CCA 297; Knowles Loom Works v. 
Ryle, 97 Fed. 730, 38 CCA 494; Harris 


see 


vy. Youngstown Bridge Co., 93 Fed. 
355, 35 CCA 341; National Water- 
works Co. v. Kansas City, 78 Fed. 


428; Boston Safe-Deposit, ete., Co. v. 
Bankers’, etc., Tel. Co., 36 Fed.: 288 
[atts Oy Sy 43d) ase SCin 3916) 3k, 
ed. 231]; Campbell v. Texas, etc. R. 
Co., 4 F. Cas, No. 2,369, 2 Woods 263. 


Ala.—Wood v. Holly Mfg. Co., 100 
Ala. 326, 13 S 948, 46 AmSR 56. 

Cal.—Stanislaus Water Co. vy. 
Bachman, 152:°Cal. 716, 93 P 858, 15 
LRANS 359. 

Hawaii.—sS. N. Castle Est., Ltd. v. 
Haneberg, 20 Hawaii 123. 

Ill.— Borden v. Croak, 131 Ill. 68, 
22 NE 793, 19 AmSR. 28. 

Ind.—Pennsylvania Mortg. Trust 


Co. v. Moore, 150 Ind. 465, 50 NE 72. 

Ky.—U. S. Cast Iron Pipe, etc., 
Co. v. Henry Vogt Mach. Co., 182 Ky. 
473, 206 SW 806. 

Md.—Diggs v. Fidelity, etc., Co., 
112 Md. 50, 72, 75 A 517, 20 AnnCas 
1274 [cit Cyc]; Brady v. Johnson, 
75 Md. 445, 26 A 49, 20 LRA 737. 

Mich.—Curtis v. Wilcox, 49 Mich. 
425, 138 NW 803. 

Minn.—Minnesota L. & T. Co. v. 
Peteler Car: Co., 182 Minn. 277, 156 


NW 255. 
nuk Cee v. Morrow, 60 Mo. 


N. J.—Knickerbocker Trust Co. v. 
Carteret Steel Co., 79 N. J. Hq. 501, 
82 A 146; Monmouth County Electric 
Co. v. McKenna, 68 N. J. Eq. 160, 60 
A 32; Willink v. Morris Canal, etce., 
Co 44N7 -SUG3'7.7: 

N. Y.—Central Trust Co. v. West 
Indiasehmipric ©o:, u169WINGe yen 34) oo 
NE 387; Mechanics’, etc., Bank v. 
Bergen Heights Realty Corp., 137 
App. Div. 45, 122 NYS 338; Metro- 
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politan Trust Co. v. Dolgeville Elec- 
tric Light, etc., Co., 35 Misc. 467, 71 
NYS 1055. 

N. C.—Hickson Lumber Co. v. Gay 
Lumber Co., 150 N. C. 282, 63 SE 
1045, 21 LRANS 843. 

Or.—Clarke-Woodward Drug Co. v. 
Hot Lake Sanatorium Co., 88 Or. 284, 
169) oO. 

Pa.—Bailey v. Allegheny Nat. Bank, 
104 Pa, 425. 

Porto Rico.—Fritze v. Esperanza 
Central, 5 Porto Rico Fed. 1; Sanchez 
v. Veve, 4 Porto Rico Fed. 329. See 
Berwind-White Coal Min. Co. Vv. 
Borinquen Sugar Co., 7 Porto Rico 
Fed. 551 (if after-acquired property 
is not described in the record, as re- 
quired by statute, the mortgage is 
at most only a contract in respect 
of such property, subject to specific 
ee ee 

R. I.—Cummings v. Consolidated 
Mineral Water Co., 27 R. 1. 195, 61 A 


303. 
S. C.—Eason vy. Miller, 25 S. C. 555. 
W is.—Farmers’ COREE Coe wis 


Fisher, 17 Wis. 114. 

Wyo. —Frank v. Hicks, 4 Wyo. (502, 
30) P 475, L025. 

Eng.—In re Clarke, 36 Ch. D. 348; 
Holyrod.v. Marshall, 10 H. L. Cas. 
191,11. Reprint 999. 

Can.—Imrie v. Archibald, 25 Can. 
S. C. 368. 

Ont. — Kirkpatrick — v. Cornwall 
HlectriciStid RoiCosyP Lid.) 2uOntwl: 
113, 21 CanLTOccNotes 368. 

[a] An equitable mortgage may 
take effect on after-acquired prop- 
erty. Frank v. Hicks, 4 Wyo. 502, 35 
PrAans, 1025. 

[b] Description held sufficient to 
cover after-acquired property.—(1) 
Minnesota L. & T. Co. v. Peteler Car 
Co.3132, Minny 277,)156)N We 255.) (2) 
A mortgage of “all the property, real, 
personal, or mixed, wheresoever the 
same is situated, now owned by” the 
mortgagor, “‘or shall be owned dur- 
ing the continuance of the liability 
hereinafter mentioned,’’ embraces 
after-acquired real estate of the 
mortgagor. Hickson Lumber Co. v. 
Gay Lumber Co., 150 N. C. 282, 284, 
638 SE 1045, 21 LRANS 843. 

[c] A mortgage on a manufactur- 
ing plant if sufficiently broad and ex- 
plicit will cover chattels subsequent- 
ly acquired and put into the plant as 
a part thereof, but not raw materials 
or goods made therefrom. In re 
Progressive Wall Paper Corp., 222 
Fed, 87. 

98. U. S.—Maxwell v. Wilmington 
Dental Mfg. Co., 77 Fed. 938; Grape 
Creek Coal Co. v. Farmers’ L. & T: 


Co., 63 Fed. 891, 12, CCA. 350; .Cal- 
houn v. Memphis, etc., R. Co. 4 F. 
Cas. No. 2,309, 2 Flipp. 442. 

Ala.—Moore v. McAllister, 205 Ala. 
512, 88 S 643. 

Colo.—Crippen v. Comstock, 17 
Colo. A. 89, 66 P 1074, 

Conn.—Adams _ vy. Manning, 51 
Conn. 5. 

Ky.—U. S. Cast Iron Pipe, etc., Co. 
v. Henry. Vogt Mach. Co., 182 Ky. 


'473, 206 SW 806; Newell v. Burnside 


Banking Co., 118 SW 26 
Mass.—Brace v. Yale, 4 Allen 393. 
Miss.—Bacot vy. Varnado, 91 Miss. 

825, 47 S 113. 

N. J.—Shreve v. Harvey, 74 N. J. 
Eq. 336, 70 A 671; Monmouth County 
Electric Co. vy. New Jersey Cent. R. 
Co., (Ch.).54-A 140. 
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acquired property unless it is mentioned in the mort-. 
gage or referred to in terms clearly showing an in- 
tention to bind it.°® 
expressly covers after-acquired property, 
not necessarily include all property thereafter ac- 
quired by the mortgagor,® the particular property 
covered by the after-acquired clause being deter- 
mined by the intent of the parties as gathered by 
the language of the instrument.? 
mortgage can attach to after-acquired property only 


And although the mortgage 
it will 


The lien of -the 


N. Y.—People’s Trust Co. v. Brook- 
lyn, ete.,. R.uCo., 121 App... Div. 3608s 
106 NYS 782 [aff 195 N. Y. 398, 88 
NE 647, 133 AmSR 807]; Mutual L. 
Ins. Co. iv. Voorhis,..71. Hun; A127 424 
NYS 529; Diefendorf v. Mercantile 
Hadid etc., Co., 90 Misc. 466, 154 NYS 


N. C.—Hickson Lumber Co. v. Gay 


Lumber Co., 150 N: C. 282, 63 SH 
1045, 21 LRANS 843. 
Tex.—Ross v. Lafferty, (Civ. A.) 


95 SW 18. 
Vt.—Paddock v. Potter, 67 Vt. 360, 


31 A 784; Kendall v. Hathaway, 67 
Vt. 122, 30 A° 859. 
Va.— Murray v. Farmville, ete. R. 
Cow. 101, Via: 362, 43 SE 553. 
Wash.—Commercial Nat. Bank v. 
Johnson, 16 Wash. 536, 48 P 267. 
Eng.—In re Kelcey, [1899] °2 Ch. 


530. 

99. Union Naval Stores Co. v. U. 
S., 240 U. S. 284, 36 SCt 308, 60 L. ed. 
644 [aff 202 Fed. 491, 123.-CCA 1]; 
Washington County R. Co. v. Ca- 
nadian Colored Cotton Mills Co., 104 
Me. 527, 72 A 491; Baiz v. Coro, etc., 
Impr. Co., 87 N. J. Eq. 438, 101 A 395. 

Perea Bie S.— Westinghouse Electric, 
etce., Co. v. Brooklyn Rapid Transit 
Co., 276 Fed. 152; Old Colony Trust 
Co. v. Standard Beet Sugar Co., 150 
Fed. 677. 

Nebr.—Haver v. North American 
Hotel Co., 111 Nebr. 13, 195 NW 483. 

N. Y.—Medina Gas, etc., Co. v. Buf- 
falo Loan, ete., Co., 119 App. Div. 245, 
105 NYS 625 [aft 193 N. Y. 92, 85 NE 
801]. 

Or.—Clarke-Woodward Drug Co. v. 
Hot Lake Sanatorium Co., 88 Or. 284, 
LG Se 796: 

Tenn.—McClung v. Quincy. Car- 
riage, etc., Co., 117 Tenn. 250, 96 SW 
960. 

Ont.—Re Woodturning Pde 


Ltd., [1923].4 DomLR 415, 3 C. 
871 

[a] Property held included.—(1) 
McClung v. Quincy Carriage, etce., 
Coy, 117 “Tenn, 2505" 96 (SW 9605 sz) 


Where an irrigation company mort- 
gaged its realty and personalty, in- 
cluding notes and mortgages and 
after-acquired property, and lands 
subject to the trust deed were sold 
and released as provided therein, and 
the company, by. purchase at fore- 
closure sales, or by conveyance and 
satisfaction of such notes and mort- 
gages, was revested with title, they 
were covered by the trust deed. 
First Trust, ete., Bank v. Bitter Root 
Valley Irr. Co., 251 Fed. 320. 

[b] Property held not included.— 
(1) Haver v. North American Hotel 


Co., 111 Nebr. .13,. 195 NW. 483. (2) 
A clause in a mortgage excepting 
therefrom ‘‘cash, or any claims to 


cash, or the proceeds of assets when 
reduced to cash,” in the hands of the 
court or its receivers, is one of 
identification, and not of time limi- 
tation, and such property, on coming 
into possession of the mortgagor, is 
not subject to the after-acquired 
property provision of the mortgage. 
American Brake Shoe, etc. Co. v. 
New York R. Co., 277 Fed. 261.. (3) 
A provision in a mortgage given by 
a company operating a beet sugar 
factory and covering its plant and 
Surrounding lands, that it should also 
include “all other machinery, plant, 
tools and equipment which the com- 
pany may hereafter acquire for the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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in the condition in which it comes into the mort- 
gagor’s hands; so that, if it is already subject to 
other mortgages or liens, the general mortgage does 
not displace them, although they may be junior in 
point of time.” 

Restriction to particular property. A mortgage 
purporting to convey all after-acquired lands in a 
particular county, but containing covenants for fur- 
ther conveyance, and assurance of property after- 
ward acquired for the business of the mortgagor, 
will cover the latter only.® 

[§ 398] 3. Undivided Interest.¢ An undivided in- 
‘terest in realty may be made the subject of a mort- 
gage,> but a mortgage by one tenant in common 
conveys only his rights to the property.6 A mort- 
gage of all the mortgagor’s real estate covers his 
rights as a tenant in common,’ and a mortgage by 
an heir of his undivided interest in his ancestor’s 
land includes any and all interest which he owns 
therein whether in possession, reversion, or remain- 
der. If part of the land is already encumbered by 
a lien, a mortgage by a tenant in common of his un- 
divided one half will cover his interest in the un- 
encumbered, as well as the encumbered, interest.® 
Where persons severally in possession of distinet 
parcels of lands execute a joint mortgage thereon, 
the inference is that they are equal owners of the 
land.?° 

Effect of partition." Where a partition of the 
mortgaged land is effected by judicial proceedings, 
resulting in the allotment of a portion of the land 
to the mortgagor, the lien of the mortgage is lifted 
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so set off.12- But if no portion of the land is al- 
lotted to the mortgagor, the lien of the mortgage is 
entirely divested from the land, although it attaches 
to the owelty to which the mortgagor is entitled,'* 
and if the land is sold at judicial sale under the par- 
tition, the lien attaches to the proceeds of the sale 
in proportion to the interest of the mortgagor.‘ 
Where two tenants in common of land, which is 
subject as a whole to the lien of a mortgage, divide 
the land equally between them by deed of partition, 
the whole land will continue equally lable to the 
mortgage, in the absence of any written agreement 
by the mortgagee to restrict it to one of the halves.1® 

[§ 399] 4. Extension to, or Substitution of, Other 
Property.1® Although the: hen of a mortgage cannot 
generally be extended or shifted to: any other prop- 
erty than that particularly described in it, by any 
arrangement of the parties short of the making of a 
new mortgage, at least as against interested third 
parties,’’ yet, if the property is taken under the 
power of eminent domain, the damages awarded be- 
come a substitute therefor and the mortgage is a 
specific lien on the fund,'® and so, if the property 
is sold at judicial sale, to the displacement of the 
mortgage, its len may be transferred to the pro- 
ceeds of the sale.19 Likewise it has been held that, 
where the wrong land is mortgaged through error, 
the mortgagor owning only the land intended to be 
embraced in it, and having no title to that actually 
conveyed, and he subsequently sells the land to 
which he has title, he should be ordered to account 
for the proceeds of the sale, not exceeding the mort- 


from the whole tract and settles upon the portion 


aforesaid purposes,” cannot be con- 
strued to bring under the mortgage 
as a part of the mortgagor’s “plant’’ 
a large tract of land afterward 
acquired by it, lying two hundred 
miles distant from its factory, al- 
though it was its purpose to raise 
beets thereon for use in such fac- 
tory. Old Colony Trust Co. v. Stand- 
ard Beet Sugar Co., 150 Fed. 677. 

2. See infra §§ 445, 453. 

3. hey ge Creek Coal Co. v. Farm- 
ers’ L. & T. Co., 63 Fed. 891, 12 CCA 
350. 

4 Title or interest conveyed see 
supra § 393. 

5. See supra § 160. 

Sale or conveyance of undivided in- 
terest generally see Tenancy in 
Common [38 Cye 112]. 

6. Ark.—Searcy Bank v. Baldock, 
153 Ark. 308, 240 SW 399. 


Ill.—Salem Nat. Bank v. White, 
159 Ill. 186, 42 NE 312. 

Ind.—Huffman v. Darling, 153 Ind. 
22, 53 NE 939. 

Ky.—Bryson v. Ospenton, 11 Ky. 
Op. 383. 


La.—Owen v. Hanlon, 136 La. 455, 
67 S 329; Baker v. Lee, 49 La. Ann. 
874, 21 S 588. 


Mass.—Drew v. Carroll, 154 Mass. 
181, 28 NE 148. 
Mo.—Hoverstock v. Rogers, 239 


Mo. 430, 144 SW 483. 
Nebr.—Jolliffe v. Maxwell, 3 Nebr. 
(Unoff.) 244, 91 NW 5638. 
N. 133 App. 


Y.—Mayer Vier, 
Div. 604, 118 NYS 203. 

Pa.—Reed_v. Fidelity Ins. Trust, 
ete ©0,,. lids Pas 574,06 Aa 163. 

Tex.—Willis v. Smith, 66 Tex. 31, 
17 SW 247. 

{a] The interest of owners who 
are not parties to a mortgage will 
not be bound where certain. owners 
agree to reimburse a third person 
who has paid a vendor’s lien and 
given a mortgage to secure such 
third person. Owen v. Hanlon, 136 
La, 455, 67 S 329. 

[b] Where several persons jointly 
buy a lot for purpose of building, 


[41 C. J.—31] 


gage, with 


but take title in one, and she, bor- | 


rows money for completing the build- 
ing of one knowing the facts, and 
secures the loan by deed of trust, 
her interest is primarily liable, and 
the interests of the others only sec- 
ondarily. Hoverstock v. Rogers, 239 
Mo. 430, 144 SW 483; Wrightsman v. 
Rogers, 239 Mo. 417, 144 SW 479. 

[c] Ratification by joint owner.— 
Where real estate is mortgaged by 
one of several joint owners, the mort- 
gage is valid only as to the interest 
of such owner, and the fact of a 
ratification by the other joint own- 
ers will not render it valid as against 
joint creditors. Baker. v. Lee, 49 
La. Ann. 874, 21 S 588. 

7 Drew v. Carroll, 154 Mass. 181, 
28 NE 148. 

8. Carter v. McDaniel, 94 Ky. 564, 
23 SW 507, 15 Kyl 349. 

9.. Willis v. Smith; 66 Tex-8,. 17 
SW 247. 

10. Stroud v. Casey, 27 Pa. 471. 

1l.. Partition generally see Parti- 
tion [30 Cyc 145]. 

12. Ala.—Espalla v. 
Alay 13%, LES) 209. 

Iil.—Rochester, Wu. ete. Com ‘v. 
Morse, 181 Ill. 64, 54 NE 628; Cheney 
v. Ricks; 168 Tl. 533, 48 NE 75; 
Loomis v. Riley, 24 Ill. 307. 

Ky.—Barry v. Baker, 93 SW 1061, 
29 BY SS han 573: 

Me.—Randell v. Mallett, 14 Me. 51; 

ysilaras College v. Mallett, 12 Me. 


Touart, 96 


Mass.—Bradley v. Fuller, 23 
Picked. ; 

Mo.—Watson vy. Priest, 9 Mo. A. 
263 


Pe Y.—Jackson v. Pierce, 10 Johns. 
414, 

Pa.—Reed v. Fidelity Ins., ete., Co., 
113 Pa. 574, 6 A 163; Long’s App., 77 
Pa wl5is 

S. C.—Kennedy v. Boykin, 35 S. C. 
61, 14 SE 809, 28 AmSR 838. 


Tex.—Willis’ v. Smith, '66 Tex. 31, 
17 SW 247. 
[a] Protection of mortgagee. — 


Where a tenant in common gives a 


interests and costs.2° 


And where a 


mortgage on a specific part of the 
common property, describing it by 
metes and bounds, under a belief that 


‘he owns the whole in severalty, the 


mortgagee has an equity to require, 
when partition is sought by the 
other cotenants, that it shall be so 
made as to allot the specific portion 
covered by the mortgage as the 
Share of the mortgagor, and thereby 
save the lien of the mortgage, if this 
can be done without prejudice to the 
rights of the other tenants. Ken- 
nedy v. Boykin, 35 S. C. 61,.14 SE 
809, 28 AmSR 851. 

13. Reed v. Fidelity Ins., etc., Co., 
1SF Pa. STA GMANLE 3s 

14. Speck v. Pullman Palace Car 
Co., 121 Ill. 38, 12 NE 213; Huffman 
v. Darling, 153.Ind. 22, 53 NE 939; 
Reed v. Fidelity Ins. Trust, etc., Co., 
113 Pa. 574, 6 A 163. 


meee Johnston v. McCartney, 12 N. 
‘16. After-acquired property see 


supra § 397. 
Extension of security to other 
debts or liabilities see supra §§ 369-— 


ult Ill.—_Hardin v. Eames, 5 Ill, A 
o 
La.—Romero v. Rader, 106 S 


667 

Pa. —Cake’s Est., 157 Pa. 457, 27 A 

Ss. C.—McLure v. Melton, 34 S. C. 
au 13 SE 615, 27 AmSR 320, 13 LRA 
7 

TVesNaricoleo v. Russell, 33 Wash. 
474,°74 P 561. 

W. Va.—Smith v. Patton, 12- W. 


'773. 


Va. 541. 

Que.—Bourk v. Cormier, 16 Que. 
Super. 295. . 

18. See Eminent Domain § 291 


text and note 60. 

19. Stockett v. Taylor, 3 Md. Ch. 
537; Reed v. ae Ins., etes) Coy 
113 Paw 546 PAUL 3s 

Effect of 'jwaicial saléas divesting 
lien see infra § 439. 

20. Lundy v. McKamis, “11 Grant 
Ch. (Ont.) 578. 
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debtor agreed to execute a warranty deed as secu- 
rity, but subsequently quitclaimed the property to a 
third person, the acceptance by the creditor of other 
property, with knowledge that the quitclaim deed 
had been given, was held to operate as a release of 
the original security.*2! But where mortgaged land 
is sold to satisfy a vendor’s lien thereon, so that it 
is wholly lost as security for the mortgage debt, 
the lien of the mortgage cannot be extended to an- 
other distinct interest in the land subsequently ac- 
quired by the mortgagor.2* Where a mortgagee 
conveys other land, and in the conveyance describes 
the property conveyed as subject to his mortgage, 
the land conveyed is, as against the grantee and 
persons claiming under him, as, effectually charged 
with the mortgage debt as if it were expressly mort- 
gaged therefor.”° 

Exchange of property. The holder of an equitable 
mortgage, who agrees that the mortgagor may ex- 
change that property free of encumbrance for other 
property on consideration that he be given a mort- 


gage on the property received in exchange, is an: 


equitable mortgagee for value of such property.*4 
Covenant to insure. A covenant in the mortgage 
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to insure the property for the mortgagee’s benefit 
creates a specific equitable lien on the insurance 
money.”° \ 

[ 400] 5. Appurtenances.*° A mortgage of land 
with the ‘‘appurtenances’’ covers both the incor- 
poreal hereditaments annexed to the realty, and also 
such physical property, or rights to or in connee- 
tion with it, as are used with and for the benefit 
of the land. and are reasonably necessary for its 
proper enjoyment,2? such as easements of light and 
air’* and access,”® and rights incident to the use and 
enjoyment of riparian lands. 80 And this is the rule, 
even though the word ‘‘appurtenant’’ or its equiva- 
lent is not used.*! But property or rights not essen- 
tial to the beneficial use and enjoyment of the 
mortgaged land do not pass as appurtenant 
thereto.°? Nor does a mortgage convey to the mort- 
gagee the right to insist upon the performance of 
certain building jrestrictions not contained in the 
mortgage.*? 

Mortgage of mining property.** A mortgage of 
mineral lands includes the right to work mines.** 
But a mortgage of such lands and appurtenances 
thereto does not cover an undeveloped portion of 


Rico Fed. 693. See cases passim this 


Dries- 


21. Cherokee First Nat. Bank v.| borough, physically and continuously 
Ramsey. (lowa) 205 NW 464. attached to the plant and constitut- 
22. Watts v. Newberry, 107 Va.|ing an essential part of it. 
233, 57 SH 657. bach v. Ross,'195 Pa. 278, 45 A 722. 
23. Sweetzer v. Jones, 35 Vt. 317, {d] Right to draw water from 
82 AmD 639. reservoir included.—Hankey y. Clark, 
24. Richardson v. Wren, 11 Ariz.|110 Mass. 262. 


395, 95 P 124, 16 LRANS 190. 

25. In re Sands Ale Brewing Co., 
OTE Cas. INOws! 2,007, 3) DISS.) 17D: 

Rights of parties as to insurance 
see infra §§ 625-628. 

26. Fixtures see Fixtures § 111. 

Good will see Good Will § 11. 

27. U. S—wWarner v. Grayson, 200 
WS 257, 26° SCt 240)-50) L. ‘ed. 470- 

Alaska.—Strong _ v. Gilmore, 6 
Alaska 384. 

D. C.—Wood v. Grayson, 22 App. 
432. 


Ill.— Murray v. Gordon, 182 Ill. A. 
460. 


Iowa. — Carri Mechanics’ 
Bank, 136 Towa 5 61, inl NW 329. 
Kan.—Lanoue  v. McKinnon, 19 


Kan. 408. 

La.—Coguenhem vy. Trosclair, 137 
La. 985, 69 S 800. 

Mass.—Hankey v. Clark, 110 Mass. 
262. 

Minn. — Swedish-American Nat. 
Bank v. Connecticut Mut. L. Ins. Co., 
83 Minn, 377, 86 NW 420. 


Nebr.—Frey v. Drahos, 6 Nebr. 1, 
29 AmR 353. 

N. J.—Boon vy. Kent, 42 N. J. Eq. 
ne 7 A 344, 


Y.—Beardslee v. New Berlin 
Light, ete., Co., 207 N. Y. 34, 100 NE 
434, AnnCas1914B 1287; Washington 
Trust Co. v. Morse Iron Works, etc., 
Co., 106 App. Div. 195, 94 NYS 495 
[mod on other grounds 187 N. Y. 307, 
79 NE 1022]; Dunbar v. Sweeney, 99 
Mise; 373, 165 NYS 667. °. 

Pa.—Pennsylvania Sav. Fund, etc., 
Assoc. v. Jones, 15 Pa. Dist. 418. 


Ont.—Winfield v. Fowlie, 14 Ont. 
102. 
[a] Tllustration.—A mortgage by 


two plantations connected by tram- 
way laid on a serviture of way over 
other plantations carries the tram- 
way with it. Coguenhem vy. Tros- 
clair, 137 La. 985, 69 S 800. 

[b] Party wall agreement. — A 
mortgage of a lot also covers the 
easement which it has in an adjoin- 
ing lot created by a party wall agree- 
ment. Maupai v. Jackson, 64 Misc. 
407, 118 NYS 513 [aff 139 App. Div. 
524, 124 NYS 220]. 

[e] Pole line—A mortgage of 
real estate and an electric light plant 
in. one borough, with its appurte- 
nances, covers a pole line in another 


[e] Right to flow lands included. 
—Beardslee v. New Berlin Light, 
etc., Co., 207 N. Y. 34, 100 NE 434, 
AnnCas1914B 1287. 


{f] Dam and water power in- 
cluded.—Lanoue v. McKinnon, 19 
Kan. 408; Babcock v. Utter, 1 Abb. 


Dec. (N. Y.) (27, 1) Keyes 115, 397, 32 
HowPr 439. See Purdy v. Ridgefield, 
74 Conn. 74, 49 A 865 (where the 
owner of a tract of land on which a 
mill was situated, and who also 
Owned another tract covered by a 
pond from which water was con- 
ducted to such mill, mortgaged the 
mill tract, but did not include the 


pond, a purchaser on foreclosure did° 


not acquire title to the land covered 
by the pond, but merely the right to 
use the water for his mill, with the 
incidental right of flowage). 


28. Wood v. Grayson, 22 App. (D. 
C.) 432. 
29. Utter v. Richmond, 112 N. Y. 


610, 20 NE 554; Putnam vy. Putnam, 
77 App. Div. 554, 78 NYS 987; Hidlitz 
Vigeene a 105, Mise. 163, 1737 NYS 


Easements passing as appurtenant 
to dominant estate generally see 
Basements §§ 140-143. 

30. Strong v. Gilmore, 6 Alaska 
384; Murray v. Gordon, 182 IH. A. 
460; Boon v. Kent, 42 N. J.eg 31) 
7 A 344. 

[a] TDlustration.—Where an own- 
er of a lot abutting on tidelands gave 
a mortgage on the lot, “tagether with 
all improvements thereon, together 
with all and singular the tenements, 
hereditaments and appurtenances 
thereunto belonging,’ a considerable 
portion of the building mortgaged 
was on the tideland, and the build- 
ing could not be enjoined except in 
conjunction with the tideland, the 
tideland should be held to have 
passed by a conveyance of the up- 
land, the tenements, hereditaments, 
and (aphurtenances,” and to be cov- 
ered by the mortgag Strong vy. Gil- 
more, 6 Alaska 384. 

Accretions see infra § 401. 

After-acquired rights see 
infra notes 40, 41. 

31. Babcock v. Utter, 1 Abb. Dec. 
(N. Y.) 27, 1 Keyes 115, 397, 32 How 
Pr 439; us. Mortgage, ete., Corty, 
Central San Cristobal, Inc., 7 Porto 


cases 


section. 

32. U. S.—Williamson v. Clay 
Center, 237 Fed. 329, 150 CCA 343. 

Cal.—Visalia Bank vy. Smith, 146 
Cal is9Sye84 ae yb 42 

Me.—McLellan v. McFadden, 114 
Me. 242, 95 A 1025. 

Pa.—Shamokin Valley R. Co. v. 
eae ete ede 47 “Pas. 7465,. 136 > Aime 

Porto Rico.—U. S. Mortgage, etce., 
Co. v. Central Sear acta Ine: 


Porto Rico Fed. 
Tex.—Balcar vy. Lee County Cotton 


Oil Co., (Civ. A.) 193 SW 1094. 

Wash.—Book vy. West, 29 Wash. 
LOGO EG SOF 

Ont.—St. John vy. Bullivant, 45 U: 
CuO. Beers. 

[a] Property and rights held not 
appurtenant.—(1) McLellan vy. Me- 
Fadden, 114 Me. 242, 95 “A 1025 


(right of fishery and weir). (2) A 
mortgage of a mill property does not 
cover as “appurtenances” .a light 
plant, operated by dynamos placed in 
the power room of the mill and 
operated by the same power, but hav- 
ing no connection with the operation 
of the mill. Williamson vy. Clay 
Center, 287 Bed.’ 329, 150 CCA 343, 
(3) Where a company operating a 
cotton seed oil plant executed a deed 
of trust on property situated in town, 
a seedhouse located in the country a 
number of miles away on land o¢ a 
party who contracted to buy cotton 


seed from the company did not pass 
as appurtenant to the company’s 
property in town. Balear vy. Lee 


County Cotton Oil Co., (Tex. Civ. A.) 
193 SW 1094, 

[b] Shares of stock (1) owned by 
the mortgagor in a water company 
are not presumed to be covered by 
a mortgage of land and an irrigation 
ditch conveying water to such land 
with all water rights and privileges 
appurtenant to the ditch. Visalia 
Bank v. Smith, 146 Cal. 398, 81 P 
542. (2) But a mortgage on land and 
stock of a water company, declared 
to be appurtenant to the land, con- 
veys the stock. San Gabriel Valley 
Bank v. Lake View Town Co., 4 Cal. 
A. 630, 89 P 360. 

{c] Riparian rights held not in- 
cluded. Book v. West, 29 Wash. 70, 
69 BP 630. 

33. Codman v. Bradley, 201 Mass. 
361, 87 NE 591. 

34. See also infra § 602. 

35. Gloucester County Bank v. 
Rudry Merthyr StSA Ms etc., Colliery 
Co., [1895]: 1 Ch. 629. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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the lode contained in land adjoining the tract de- 
seribed;°* nor does such property become appur- 
‘tenant by being subsequently connected, by work- 
ings on the lode, with that portion of the mine 
included in the description.** 

After-acquired property or rights.°% Atter- 
acquired property or rights essential to the full en- 
joyment of the mortgaged property will inure to 
the benefit of the mortgagee.*® But a mortgage of 
riparian lands does not cover adjacent land under 
water, subsequently acquired by the mortgagor from 
the state,*? unless such after-acquired rights fall 
within the terms of the mortgage.** 

Land appurtenant to building. A mortgage of a 
building, such as a mill, store, or manufacturing 
plant may cover, as appurtenant, the land on which 
it stands and which is necessary to its proper use.*” 

[§-401] 6. Accretions.*® Land added to mort- 
gaged property, which is bounded on a lake or 
stream, either by alluvial formation or by the reces- 


sion of the waters, becomes subject to the lien of. 


the mortgage.** And the same rule applies to rock 
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and earth deposited on land by a third person with 
the landowner’s consent, and with no intention to 
reclaim it.*® 

[§ 402] 7. Personal Property in General.*® <A 
mortgage of realty will not ordinarily cover per- 
sonal property found or placed in or upon the mort- 
gaged premises or used in connection therewith.*7 
But where personal property, although not covered 
by a mortgage of land, is left thereon by the land- 
owner until after the foreclosure of the mortgage, 
the mortgagee or foreclosure purchaser is entitled 
to the possession and use thereof as against one 
who has not acquired such personal property from 
the original owner, but claims under a conveyance 
of the land made after the execution of the mort- 
gage.*® Personal property may be brought within 
the scope of a mortgage either by specific descrip- 
tion or by the use of general terms.*9 In case, how- 
ever, a description of certain items of real and per- 
sonal property is followed by a general grant of 
‘fall other personal property’’ or ‘‘all personal 
effects of every nature,’’ the general terms will in- 


36. Staples v. May, 87 Cal. 178, 25 
P 346. 

37. Staples v. May, supra. 

88. After-acquired property gen- 
erally see supra § 397. 

. U. S—Warner v. Grayson, 200 

U.S. 257, 26 SCt 240, 50 L. edi 470. 
f Cal.—Stanislaus Water Co. v. 
Bachman, 152 Cal. 716, 93 P 858, 15 


LRANS 359. 
Mass.—Hankey v. Clark, 110 Mass. 
262. n 


Minn. — Swedish-American Nat. 
Bank v. Connecticut Mut. L. Ins. Co., 
83 Minn. 377, 86 NW 420. ; 

N. C.—Latta v. Catawba Hlectric 
Con 146 N: (Ce 235; 59" SH 31028: 

[a] Easement necessary to build- 
ing subsequently erected.—The fact 
that there was no building upon the 
property when a deed of trust was 
executed, conveying the described 
property “with all and singular the 
improvements, ways, easements, 
rights, privileges, and appurtenances 
to the same belonging or in any wise 
appertaining,’ does not prevent an 
easement on the adjacent property 
of the grantor, made necessary to 
the use and enjoyment of an apart- 
ment house built flush upon the line 
of the property described, from pass- 
ing under the deed, where it was 
within the knowledge and purpose 
of the parties that a building should 
be constructed which would be the 
principal security for a loan. War- 
ner v. Grayson, 200 U. S. 257, 26 SCt 
240, 50 L. ed. 470. 

[b] Railroad hotel—A _ railroad 
company, having given a mortgage 
on one of its lines, ‘as said railroad 
now is or may be hereafter con- 
structed, maintained, operated, or 
acquired, together with all the... 
appurtenances thereunto belonging,” 
bought a lot of land and built a 
hotel thereon, for the benefit of the 
company, and in furtherance of its 
business, and for the convenience and 
accommodation of its emlpoyees and 
passengers, and it was held that the 
building was appurtenant to the rail- 
road and was covered by the mort- 
gage. U. S.. Trust Co. v.. Wabash, 
etc., R. Co., 32 Fed. 480. 

40. Mutual L. Ins. Co. v. Voorhis, 
71 Hun 117, 24 NYS 529; Diefendorf 
v. Mercantile Land, etc., Co., 90 Misc. 
466, 154 NYS 758. 


41. Peoples’ Trust Co. v. Schenck, 
age N. Y. 398, 88 NE 647, 133 AmSR 
07. 

{a] Iustration.—Land under the 


waters of a bay acquired from the 
state by a railroad company after 
giving a mortgage, the right to ac- 
quire which was appurtenant to its 
ownership of the upland covered by 
the mortgage, although having no 
immediate connection with the opera- 


tion of its road, being legitimately 
convenient, for the promotion of 
travel and increase of the business 
it sought to create, it having only a 
summer seashore business, and hav- 
ing to attract travel developed its 
terminal properties on the’ bay by 
erection of hotels and places of 
amusement, is within its mortgage 
of its property, and all other prop- 
erty after acquired in connection 
with the operation of it, or as con- 
venient or necessary for the uses or 
purposes thereof. Peoples’ Trust Co. 
v. Schenck, 195 N. Y. 398, 88 NE 647, 
133 AmSR 807. 

Rights in land under water gen- 
rand see Navigable Waters [29 Cyc 
55]. 

42. Ala.—Kimbrell v. Rogers, 90 
Ala. 339,.0 ‘S) 241. 
pe ne v. Branch, 16 Conn. 

Ida.—Muckle y. Hill, 32 Ida. 661, 
187, P'943. 945° [eit CyeT. 

Ind.—Wilds v. Ward, 1388 Ind. 373, 
37 NE 974. 

Mass.—Auburn Cong. Church v. 
Walker, 124 Mass. 69; Greenwood v. 
Murdock, 9 Gray 20, 69 AmD 272. 


Wis.—Wilson v. Hunter, 14 Wis. 
683, 80 AmD 795. 
43. Generally see Navigable 


Waters [29 Cyc 348]. 

44, Ill.—Chicago Dock, etce., Co. v. 
Kinzie, 93 Ill. 415. 

Ky.—Cruikshanks v. Wilmer, 93 
Ky. 19, 18 SW 1018, 13 KyL 888. 

La.—Hollingsworth y. -Chaffe, 33 
La. Ann. 547. 

Oh.—Rhoades vy. Raymer, 6 Oh. Cir. 
Ct. 63)" 350Oh. CirsiDecn 853. 

Pa.—Lorkin v. Dyer, 1 Del. Co. 338. 

45. Eggborn v. Smith, 114 Va. 745, 
77 SE 598, AnnCas1914C 1148. 

46. Chattel mortgages see Chattel 
Mortgages 11 C. J. p 387. 

Mortgageable interest in person- 
ar cere reais to freehold see supra 

47. U. S.—In re John Liddle Cut 
Stone Co., 242 Fed. 691. 

Iowa.—Farmers’, ete, State Sav. 
Bank v. Kriegel, 196 Iowa 833, 195 
NW 624. 

La.—Bofenschen’s Suce, 29 La. 
Ann, 711. : 

Minn.—O’Donnell v. Burroughs, 55 
Minn. 91, 56 NW 579. 

N.  Y.—McCloskey v. Henderson, 
231 N. Y. 130, 1381 NE 865; McKeage 
v. Hanover F. Ins. Co., 81 N. Y. 88, 
387 AmR 471. 

N. C.—Cox v. New Bern Lighting, 
etes. Con eLole IN Cl62) ees ES B64 8; 
134 AmSR 966, 18 AnnCas 936. 

Pa.—Klaus v. Majestic Apartment 
House Co., 250 Pa. 194, 95 A 451. 

Porto Rico.—U. S. Mortgage, etc., 
Co. v. Central San Cristobal, Inc., 7 
Porto Rico Fed. 693 (locomotives, 


‘mill, 


cars, draft animals, and cattle). 
Tex.—Murray Co. v. Simmons, 
(Commn. A.) 229 SW 461 [mod Mur- 


ray Co. v. Jacksboro Oil, ete., Co., 
(Civ., -A5) 205") SWe" Silvis « Colonial 
laand;, ‘ete, Co. v., Joplin} (CiveeA) 
184 SW 537. 


Mortgage of real property as cov- 
ering fixtures see Fixtures §§ 110- 


ia), 

48. O’Donnell v. Burroughs, 55 
Minn. 91, 56 NW 579: 

49. U. S—In re John Liddle Cut 


Stone Co., 242 Fed. 691; Andrews v. 
National Fdy., etc., Works, 61 Fed. 
C8200 OCANGCO: 5 

Mo.—Rubey v. Missouri Coal, etce., 
Ors OZ ee: eA web; 

Nebr.—Haver v. North American 
Hotel Co., 111 'Nebr. 13, 195 NW 483. 

N. Y.—Central Trust Co. v. West 
India Impr. Co., 48 App. Div. 147, 63 
NYS 853 [rev on other grounds 169 
N. Y. 314, 62 NE 387]; New York 
Security, etc, Co. v. Saratoga Gas, 
etc., Co., 30 App. Div. 89, 51 NYS 749 
[app dism 156 N. Y. 645, 51 NE 297]. 

Va.—Ferkheimer v. Norfolk Nat. 
Exch. Bank, 79 Va. 80. 

N. B.—EHastern Trust Co. v. Cush- 
ing Sulphite Fibre Co., 3 N. B. Eq. 
378, 2 EastLR 28. 

[a] “Equipment.” — The term 
“equipment” in a mortgage of min-- 
ing property has been held to include 
pit mules which are an essential part 
of its apparatus, and without which 
it cannot be operated. Rubey v. Mis- 
souri Coal, etc., Co., 21 Mo. A. 159. 

[b] “Plant.” — (1) The word 
“plant” in a mortgage of a mill in- 
cludes office furniture, or a horse 
and carriage used for occasional er- 
rand purposes in connection with the 
or material kept on hand for 
repairs to machinery; scows used for 
lightering the output of the mill 
from its wharf to steamers, and in 
lightering coal for the use of the 
mill, and also such stores as axes, 
shovels and files and other articles 
complete in themselves, used in 
carrying on the mill business. East- 
ern Trust Co. v. Cushing Sulphite. 
Fibre Co., 3 N. B. Eq. 378, 2 EastLR 
28. (2) But the word does not in- 
clude office furniture, or a horse and 
carriage used for occasional errands 
in connection with the mill, or ma- 
terial kept on hand for repairs to 
machinery. Eastern Trust Co. vy. 
Cushing \Sulphite Fibre Co., supra. 

[ec] Personal property not on the 
premises, although intended for use 
in construction, is not covered by a 
mortgage specifying certain articles 
of personalty “in, or that shall be 
placed in any building now or here- 
after standing on said premises.” 
Haver v. North American Hotel Co., 
111 Nebr. 13, 15, 195 NW 483. 
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clude only such property as is ejusdem generis with 
that enumerated.°° On the otker hand a mortgage 
on land, together with all ‘buildings, improvements 
and appurtenances ... including’’ specified items 
of furniture, furnishings, ete., that shall be placed 
in the buildings, does not limit the property mort- 
gaged to such articles as would come within the 
meaning of the words ‘‘buildings, improvements, 
and appurtenances,’’ but covers all the designated 
articles that might be placed in the building.*+ A 
mortgage on a plantation has been held to cover 
the animals, implements, and machinery used in its 
cultivation,®? although there is authority to the con- 
trary.°° 

Rents and profits.°* A mortgage 6n real property 
will not ordinarily embrace the rents, issues, and 
profit: s arising from the property unless these are 
expressly made subject to it.6° But a clause author- 
izing the appointment of a receiver to collect rents 
and profits upon foreclosure has been held to be, 
in effect, a mortgage of the rents and profits aceru- 
ing until the redemption period has expired.°® 

Abstract of title. It has been held that an ab- 
stract of title, delivered by the owner to the. mort- 
gagee’s attorney, is part of the security and cannot 
be reclaimed until the mortgage is paid.** 

Machinery. When machinery is placed in a mill, 
foundry, or factory by the owner of the land, and 
either actually or constructively attached to the 
building, and is of such a character that it is suit- 


50. Bellamy v. Bellamy, 6 Fla. ae of the realty,” 
U. Si Gast siron~ Pipe, ete.,. Co: 
Henry Vogt Mach. Co., 182 Ky. 473, 
206 SW 806, 811 [quot Cyc]. 


51. Haver v. North American] and appurtenances, 
Hotel Co., 111 Nebr. 13, 195 NW 488. | mention the 

52. Bon Air Planting Co. v. Bar-| American Mill Co. v. Dingler, 
ringer, 142 La. 60, 76 S 234; Borah v.| (2d) 493. 
O’Niell, 121 La. 733, 46 S 788; Town- 59. 


send v. Payne, 42 La. Ann. 909, 8 S 
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heavy mill machinery 
not attached to the building, but held 
in place by its own weight, does not 
pass under a mortgage of the realty 


machinery. 


General Electric Co. v. Tran- 
sit Equipment Co., 


($§ 402-403 


able only for use in that connection, and is neces- 
sary for the prosecution of the business for which 
the plant was erected, it must be regarded as a 
fixture which will pass with the realty under a mort- 
gage thereon.*® 

After-acquired personalty. A mortgage covering 
after-acquired property does not include chattels 
delivered to the mortgagor under a conditional con- 
tract of sale.5® In Massachusetts, where a real es- 
tate mortgage in terms includes after-acquired 
personal property, such property does not become 
subject to the mortgage lien, either at law or in 
equity, unless possession thereof is taken by the 
mortgagee.°° 

[§ 403] 8. Crops®! and Timber.®* Until they are 
severed, crops growing on mortgaged land are cov- 
ered by the mortgage,** whether planted before or 
after its execution,®* although there is authority to 
the contrary.®* The seizure and sale of growing 
crops on execution will not constitute a severance 
of the crops as against a mortgagee of the land 
whose mortgage was made before the execution be- 
came a lien.°° Growing timber constitutes a por- 
tion of the realty embraced by a mortgage on the 
land,®? unless by the terms of the mortgage it is 
expressly®® or impliedly®® excepted. ‘This rule has 
been applied to nursery stock planted temporarily 
for the purpose of cultivation and growth.” In 
some jurisdictions, however, it has been held that 
nursery stock will not pass by a mortgage of the 


64. Yates v. Smith, 11 Ill. A. 459; 
Rankin v. Kinsey, 7 Ill. A. 215; Sher- 
man vy. Willett, 42 N. Y. 146. 

[a] In California (1) a mortgage 
of land together with the “‘rents, is- 
sues and profits thereof’’ is a lien on 
the crops then growing on the prem- 
ises. Montgomery v. Merrill, 65 Cal. 
432, 4 P 414. (2) But such a mort~ 
gage will not create a lien on a crop 


which did not 
Anglo- 
8 F. 


57 N. J. Eq. 460, 


626; Weil v. Lapeyre, 38 La. Ann. | 42 A 101 subsequently raised, unless it is exe- 
303; Dougherty’s Succ., 32 La. Ann. 60. Federal Trust’ Co. v. Bristol} cuted in the manner required for the 
412. County St. R. Co., 222 Mass. 35, 109|execution of chattel mortgages. 
53. Vason v. Ball, 56 Ga. 268. NE 880; Schlatter v. Young, 197] Modesto Bank vy. Owens, 121 Cal. 223, 
54. See also infra §§ 604-613. Mass. 36, 83 NE 2; Harriman v. Wo-|53 P 552. 
Crops see infra § 4038. burn BPlectric, Light Co., 163 Mass. 65. See cases infra this note. 


55. U. S.—Fosdick. v. Schall, 99 
(Ol, Sh Wiis aie be EE BGS) 
Ala.—Alabama Nat. Bank v. Mary 
Lee Coal,. etc., Co., 108 Ala. 288, 19 
S 404. 
Ga.—vVason v. Ball, 56 Ga. 268. 
Il).— Joliet First Nat. Bank vy. Illi- 


nois Steel Co., 174 Ill. 140, 51 NE 
200; Ryan v. Illinois Trust, etc., 
Bank, 100 Til. A. 251. 


Iowa.—Funk v. Mercantile Trust 
Co., 89 Iowa 264, 56 NW 496. 

‘Ky.—Stokeley v. Flanders, 128 SW 
608; Guill v. Corinth Deposit Bank, 
68 SW 870, 24 KyL 482. 

Pa.—Sheaff’s App., 55 Pa. 403. 

Utah.—Charter Oak L. Ins. Co. v. 
Gisborne, 5“ Utah’ 319,15 P 253 [aff 
TAQ Ue eo 205 bla ts CO.C, aii, OO nul ea. 
1029]. 

[a] Resorting to corpus of estate. 
—<Although a mortgage is expressly 
declared to be upon the “rents, is- 
sues and profits’ only, yet if these 
prove insufficient to satisfy the mort- 
gage debt, recourse may be had to 
the corpus of the estate.. Charter 
Oak L. Ins. Co. v. Gisborne, 5 Utah 
SIGs als aaa 

Mortgageable interest in rents and 
profits see supra § 165 


aeons Townsend v. Wilson, 155 Ill. 
‘57, “Equitable Mrust Com vee ur 
A Web t Ti]. A. 538. See also infra 
5 

58. See Fixtures § 111. 

[a] Machinery not attached; 


statutory provisions.—Under Ga. Civ. 
Code (1910) § 3621, providing that 
“machinery, not actually attached, 
but movable at pleasure is not a part 


85, 39 NE 1004. 

61. Generally see Crops 17 C. J. 
p 378. See also infra § 601. 

62. Generally see Logs and Log- 
PINS so wesw) 138. See also infra 
§§ 597-600. 
near U. S.—White v. Pulley, 27 Fed. 

Ill.—Yates v. Smith, (sh aan, A. 459. 

Mo.—Farmers’ Bank v. Bradley, 
(A.) 271 SW 857; Vogt v. Cunning- 
ham, 50 Mo. A, 136; Salmon y. Rexel, 
17 Mo. A. 118: 

N. J.—Ahern v. Littl, 90 N. - Kq. 
75 Dp IN ah: 

a Y.—Shepard v. Philbrick, 2 Den. 

See Bank of British North Amer- 
ica v. McIntosh, 11 Man. 503 (agree- 
ment that crops should be included 
in mortgage). 

[a] After severance.—A provision 
in mortgage, “together with all and 
Singular the profits, privileges and 
advantages, with the appurtenances 
to the same belonging, or in anywise 
appertaining,’ did not give a mort- 
gagee a lien on crops after cutting. 


Ahern tv; Muittls 90 ING da nkideeni2s wee 
POS VAN 5 SI: 
{b] In Louisiana the fruits of 


.mortgaged property are subject to 


the mortgage while in the mort- 
gagor’s hands, but they cease to be 
so after its transfer to a bona fide 
purchaser. Bludworth vy. Hunter, 9 
Rob. 256; Skillman v., Lacy, 5 Mart. 
N. S. 50. 

Rights of: 

Parties see infra §§ 597-601. 
Purchasers at foreclosure see 

XXII, - XXIII, 


infra 


[Saal eee enn Texas annual crops, 
whether growing or standing in the 
field ready for harvesting, are per- 
sonal property and do not pass under 
a mortgage of the land unless spe- 
cifically included therein. Willis v. 
Moore, 59 Tex. 628, 46 AmR. 284; Co- 
lonial Land, ete., Co. v. Joplin, (Civ. 


A.) 196 SW 626; Colonial land, 
ened Co. v. Joplin, (Civ. A.) 184 SW 
io ‘Anderson v. Strauss, 98 Ill. 
Soy 8 
67. Hutchins v. King, 1 Wall. (U. 
S.) 58, 17 L. ed. 544; Graysonia- 
Nashville Lumber Co. v. Goldman, 


260° Hed. 600, “L71., CCA. 3643 fingine 
Bruce, 4 E.oCas. No. 2,045, 9) Ben: 
236. See In re Holmes Lumber Co., 
189 Fed.'178 (effect of recital that 
mortgagee has right of access .for 
purpose of cutting timber). 

Rights of: 

Parties see infra §§ 597-600. 
Purchasers at foreclosure see infra 

XXII, XXIII. 

68. Mercantile TrUSts Conve Souths 
ern States Land, etc; Co., 86 Fed. 
711, 30 CCA 349; Moisant v. Mc- 
Phee, 92 Cal. 76, 28 P 46; Beecher v. 
Newton, 157 Ga. 1138, 120 SE 779. 

69. American Nat. Bank v. Clarks- 
ville First Nat. Bank, 52 Tex. Civ. 
A. 519, 114 SW 176. 

70. Dubois v. Bowles, 30 Colo. 44, 
69 P 1067; Maples v. Millon, 31 Conn. 
598; Adams V. Beadle, 47 Towa 439, 
29 AmR 487; Hamilton v. Austin, 36 
Hun CN. Ya) 23 8: 

[a], Nursery stock planted after 
execution of mortgage is included. 
Price v. Brayton, 19 lowa 309. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 403-405] | 


land unless the parties so intend.’ 

[§ 404] 9. Improvements on the Land.7? 
ings or other improvements of a permanent char- 
acter, placed on real estate by the mortgagor while 
the property is encumbered by the mortgage, be- 
come a part of the mortgaged estate and subject to 
And the hen of the 
mortgage is not necessarily impair ed by the removal 
of a building from the premises without the consent 
of the mortgagee.” A building placed on the mort- 
gaged land by a third person with the mortgagor’s 
consent is covered by the mortgage.’® 
wire placed on the poles of an electric railway by 
the lessee for his own convenience and not in lieu 
of other equipment, the lease requiring that the 
property be returned in as good condition as. re- 
ceived, is not subject to a prior mortgage given by 
the lessor upon all the property and equipment, and 
after-acquired property 
And where a railroad having the power of eminent 
domain lays tracks with the consent of the land- 
owner, a mortgage subsequently executed by him 
does not cover the tracks and roadbed,’? although 
the land was not condemned and no money damages 


the len of the mortgage.”® 


containing an 


71. Colonial Land, etc., Co. v. Jop- 
lin, (Tex. Civ. A.) 184 SW 537. 

{a] Rule applied.— Where the 
parties to a mortgage of lands of a 
nursery company contemplated that 
the company might sell the nursery 
stock without accounting for pro- 
ceeds, which was done, it was the 
intention that the stock be regarded 
as personalty, not subject to the 
mortgage. Colonial Land, etc., Co. v. 
Joplin, (Tex. Civ: A.) 184-SW 537. 

72. Generally see Improvements 
Bl MC ee ap 1805. 

Rights of parties as to improve- 
ments see infra §§ 631-636. 

73. Ala.—Ware v. Hamilton Brown 
Shoe Co.. 92 Ala. 145, 9 S 136. 

Cal.—Union Water Co. v. Murphy’s 
Flat Fluming Co., 22 Cal. 620. 

Fla.—Seedhouse v. Broward, 34 

78; 


Fla. 509, 16 S 425. 

Ill.—Baird v. Jackson, 98 Ill. 
Wood v. Whelen, 93 Ill. 153; Dorr v. 
Dudderar, 88 Ill. 107; Matzon v. 
Griffin, 78 Ill. 477; Martin v. Beatty, 
54 Ill. 100; Mann v. Mann, 49 Ill. A. 
472; Powell v. Rogers, 11 Ill. A. 98; 


Asher v. Mitchell, 9 Ill. A. 335. 
Ind.—Ward v. Yarnelle, 173 Ind. 
b35,°91 NE: 7: 


Ky.—kKentucky Lumber, etc., Co. v. 
Kentucky Title Sav. Bank, etc., Co., 
184 Ky. 244, 211 SW 765, 5 ALR 391; 
Louisville Bank v. Baumiester, 81% 
Ky. 6, 7 SW 170, 9 KyL 845. 

La.—Louisiana Land, etc., Co. v. 
Gulf Lumber Co., 134 La. 784, 64 S 
713; New Orleans Nat. Bank v. Ray- 
mond, 29 La. Ann. 355, 29 AmR 335. 

Mass.—Butler v. Page, 7 Metc. 40, 

39 AmD 1757. 
’ Mich.—Morley v. Quimby, 132 
Mich.. 140, 92 NW 943; Lewis v. Weid- 
enfeld, 114 Mich. 581, 72 NW +604; 
Miles v. McNaughton, 111 Mich. 350, 
69 NW 481. 

Mo.—Farmington Equitable Bldg., 
etc., Assoc. v. Miners’ Lumber Co., 
(A.) 187 SW 555; Elliott, etc., En- 
gineering Co. v. Baker, 134 Mo. A. 
95, 114 SW 71. 

N. J.—Holloway v. Hendrick, 129 
A 702. 

N. Y.—Gates v. De La Mare, 142 
ING? Yoro0 7, 37 INE. 120s Raht v.. Attrill, 
106 N. Y. 423, 183 NE 282, 60 AmR 
456, 20 AbbNCas 26; Gibson v. Amer- 
ae L. & T. Co., 58 Hun 448, 12 NYS 

N. C.—Wharton v. Moore, 84 N. C. 


479,37 AmR. 627. 
Okl.—Basham v. Goodholm, etce., 
Inv. Co., 52 Okl. 536, 152 P 416. 
Philippine. — Philippine Sugar 


Estates Dev. Co. v. Camps, 36 Philip- 
pine 85; Philippine Sugar WHstates 
Dey. Co., Ltd. v. Camps, 35 Philip- 
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were actually paid.7§ 


Build- 


But a feed 


clause.7® 


pine 758; Bischoff y. Pomar, 12 
Philippine 690. ; 
Tenn.—Grosvenor v. Bethell, 93 
Tenn. 577, 26 SW 1096. 
Tex.—Neal~ v. Hamilton, 7 SW 


672; Citizens’ Nat. Bank v. Strauss, 
29 Tex. Civ. A. 407, 69 SW 86; Ber- 
mea Land, etce., Co. v. Adoue, 20 Tex. 
Civ. A. 655, 50 SW 181. 
Va.—Graeme v. Cullen, 23 Gratt. 
(64 Va.) 266. : 
W. Va.—Childs v. Hurd, 32 W. Va. 
66, 9 SE 362. me 


Eng.—Turner v. Dickenson, 

& F. 593, 6 Reprint 1559. 
Ont.—Miles v. Ankatell, 25 Ont. A. 

458 


[a] All constructions made on the 
land are presumed, under Code art 
506, to have been made by «the 
mortgagor and at jen expense. 
Louisiana Land, etce., Ve Gult 
Lumber Co., 184 La. 784, Teh $°713. 

[b] Building in process of con- 
struction.—A mortgage of real es- 
tate, executed while a building in 
process of construction on the prem- 
ises was about ready for the roof, 
passes, aS between the mortgagor 
and mortgagee, the building as a 
part of the realty. Ward v. Yar- 
nelle, 173 Ind. 535, 91 NE 7. 

Fixtures generally see Fixtures 
§ 110 et sea. 

74. See infra § 440. 

Relative rights of parties to mort- 
gage as to removal of buildings see 
infra § 608. 

75. Meagher v. Hayes, 152 Mass. 
228," 26 NE 105, 23 AmSR ‘819; 
Booraem v. Wood, 27 N. J. Eq. 371 
[rev on other grounds 28 N. J. Eq. 


450]. 

{a] Tustration.—Where a third 
party, without the consent of the 
mortgagee, putS a house on mort- 
gaged land, the right of the mort- 
gagee to sell it as part of the mort- 
gaged property is not affected by the 
fact that it was put on under an 
agreement with the mortgagor that 
it should be and remain the personal 
property of the third party. Mea- 
gher v. Hayes, 152 Mass. 228, 25 
NE 105, 23 AmSR 819. 

76. Kansas L. & T. Co. v. Elec- 
tric R., etc., Co., 116 Fed. 904. 

Rights as to improvements by ten- 
ant on leased premises generally see 
Landlord and Tenant §§ 827-833. 

77. Nittany Valley R. Co. v. Em- 


pire Steel, etc., Co., 218 Pa. 224, 67 
A 349. 
78. Nittany Valley R. Co. v. Em- 


pire Steel, etc., Co., supra. 
79. See cases supra note 73. 
80. Kelly v. Austin, 46 Ill. 


156, 
92 AmD 243. 


Temporary structures, 
subsequently erected on the mortgaged land subject 
to the lien of the mortgage’? does not apply to a 
merely temporary structure built by the mortgagor 
and his partner with firm money and designed and 
used for the business purposes of the firm.*° 

Mortgagor without title. 
vaneed on a mortgage, and it proved that another 
than the mortgagor was the beneficial owner of the 
property, of which fact the mortgagee was notified 
at the time of taking the mortgage, it was held on 
a bill to quiet title that the beneficial owner should 
pay for improvements made by the expenditure of 
the money which the mortgage was given to secure.®* 

[§ 405] 10. Exceptions and Reservations.** 
rules governing the construction of mortgages as to 
the property conveyed** apply to exceptions and 
reservations in the instrument. 
parties as gathered from the language used in the 
mortgage is the cardinal rule.*4 
gage excepting therefrom so much of the land as has 
been conveyed by the mortgagor by deed to dif- 
ferent individuals does not reserve a portion of the 


The rule making buildings 


Where money was ad- 


The 


The intention of the 


A clause in a mort- 


81. Union Mut. L. Ins. Co. 
Campbell, 95 Ill. 267, 35 AmR 166. 

82. Reservation or exception of — 
timber see supra § 403. 

Sufficiency of description of excep~ 
tion or reservation see supra § 247. 

83. See supra §§ 391, 392. 

84. . S—American Brake Shoe, 
ete., Co. vi New York R. Co., 277 Fed. 


Vv. 


261; Mercantile Trust Co. v. South- 

ern States Land, etc., Co., 86 Fed. 

“11, 30 CCA 33492 

a7 g2h Grogan Ve VEIT ws ieals 
Ga.—Beecher v. Newton, 157 Ga. 


113, 120 SE '779. 
Mich.—Caple v. Switzer, 122°Mich. 
636, 81 NW 560. 
Minn.—Lawrence v. 
American Mortg. Co., 
74 NW 892. 


London, ete., 
71 Minn. 535, 


Mo.—Carter wv. Foster, 145 Mo. 
383, 47 SW 6. ad 

Tex.—American Freehold Land 
Mortg. Co. v. Pace, 28 Tex. Civ. A. 
222, 56 SW 377. 

Wis.—Sands v. Kaukauna Water 
Petes Cox, * 115 Wish 52295591 NW 
679. 

[a] Particular mortgage con- 


strued.—(1) A mortgage reserving to 
the mortgagor his homestead, the 
homestead in fact being invalid, 
operates only on the excess of value 
of the premises over the statutory 
exemption. Grogan v. Thrift, 58 Cal. 
378. (2) A mortgage of land, ‘‘ex- 
cept the life estate of the widow,” 
covers the part of the land in which 
the widow has a life estate, she hag 
only to such estate. Cap V.- 
Switzer, 122 Mich. 636, 81 uw 560. 
(3) A trust deed executed by a land 
company reserved “such lands as 
may be occupied by, and used in con- 
nection with, such hotel as may be 
built thereon.’ At that time the 
company contemplated erection of a 
hotel in addition to others already 
built. One of the latter was after- 
ward burned, and another was 
erected in its stead. The contem- 
plated hotel was never built. It was 
held that the ground occupied by the 
hotel erected to replace the one 
burned was not within the reserva- 
tion. Breed v. Glasgow Inv. Co., 92 
Fed. 760 [aff 101 Fed. 863, 42 CCA 
61). (4) Other mortgages con- 
strued. Beecher v. Newton,'157 Ga. 
113, 120 SE 779; Lawrence v. Lon- 
don, etc., American Mortg. Co.,. 71 
Minn. 535, 74 NW 892; Carter v. 
Foster, 145 Mo. 383, 47 SW 6; Ameri- 


can Freehold Land Mortg. Co. v. 
ACe,* 23) 5 Mex, | Civile Ay 222956 Sw. 
77; Sands v. Kaukauna Water 
Power Co., 115 Wis. 229, 91 NW 679. 
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land covered by a prior unrecorded mortgage.*> — 

[§ 406] B. Estates and Interests of Parties*°—1. 
In General. It has been previously stated that at 
common law a mortgage is regarded as passing the 
Jegal title to the mortgagee,*’ although in equity 
it is a mere security for the debt,’* the mort- 
gagor retaining the legal title until after fore- 
closure and sale,**“ and that in a majorify of the 
states the latter view has come to prevail, to the 
exclusion of the common-law theory, either by 
force of statutes or the ascendancy of equitable 
principles.6® Although a mortgage is usually so 
framed as to convey an estate in fee, nominally 
or legally, this is not necessarily the case;°° and 
where, for want of the word ‘‘heirs’’ or other 
words of perpetuity, it cannot be held to pass the 
fee, it may still take effect as creating an estate 
for the life of the mortgagee.®! The mortgagee is 
privy in estate with the mortgagor, in respect of the 
estate as it is when he takes the mortgage, and not 
as it may afterward become, unless that which after- 
ward happens to change the estate is the legal out- 
come of that which existed when the mortgage was 
made.22 A mortgagee for the benefit of creditors 
is regarded as standing in the position of an as- 
signee, and as representing the rights of the mort- 
gagor only.®? 


85. Eaton v. White, 18 Wis. 517. 
86. Estoppel of: [a] 
Mortgagee to deny mortgagor’s title 

see Estoppel § 33. 

Mortgagor to deny mortgagee’s title 
or existence of lien see Hstoppel 

§ 27. 

87. See supra § 1. 

ss. See supra § 2. 

gslg. See infra § 407. 

g9. See supra § 3. : 

90. Littleton Ten. bk. e 5 $3358 
(“As a man may make a Tee in 
fee in mortgage, so a man may make 
a gift in tail in mortgage, and a 
lease for term of life, or for term of 
years, in mortgage; and all such 
tenants are called ‘tenants in mort- 
gage’ according to the estates which 
they have in the land’). | 

91. See supra § 219. 

92. Mathes v. Cover, 43 Iowa 512. 

[a] Title under erroneous decree. 
—In Louisiana, where the property 
of a succession is adjudicated to the 
surviving husband, as being commu- | tors 
nity property, but the adjudication is | 351. 
erroneous, the property being the 96. 
‘wife’s exclusive estate, but it is] See 
ratified by her heirs on receiving 
their shares in the succession, third 
persons taking a mortgage on the 
property from the husband, on the 
faith of these public acts, will ac- 


Betore 


; Hawes v. 
431A) LOLs 


v. Estes, 


\° © me 
oo 

29 09 

ito) 


ministrator. 


Omaha _ v. 
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603, 26 Reprint 377,18 ERC 369. 
foreclosure 
gee’s interest is a chattel 
Peirce v. Bangor, 105 Me. 413, 74 A 
Williams, 
Steward v. Welch, [a] 
84 Me. 308, 24 A 860; Libby v. May- 
berry, 80 Me. Sit, 13 A 577; 
menway v. Lynde, 
620; Plummer v. Doughty, 
341, 5 A 526; Brooks v. Goss, 61 Me. 
307; Bigelow v. Foss, 
Webster v. Calden, 
man v. Gilman, 54 Me. 531; Tebbetts 
566; Douglass v. 
Durin, 51 Me. 121; Crooker v. Jewell, 
31 Me. 306; Felch v. Hooper, 20 Me. 
159; Webber v. Webber, 6 Me. 127; a fe 
Haskins v. Hawkes, 
Fay v. Cheney, 14 Pick. ase) 30% 
Southerin v. Mendum, 5 N. H. 420. 
{b] On death 
interest vests in his executor or ad- 
Taft 


52 Me. 


Gray (Mass.) 504. 
and Administrators 


Buckley v. Daley, 4 Miss. 338. 
Omaha Water Co.. 
192 Fed. 246, 112 CCA 504 (holding | 141 
that, under the decisions of the su- 
preme court of Nebraska, 
gees of property in that state have 
an estate in the property mortgaged 


[§§ 405-407 


A second mortgagee in jurisdictions where the: 
modified common-law rule prevails has the legal 
title to the property, subject only to the amount 
due on the first mortgage and the mortgagor’s equity 
of redemption.®? In jurisdictions adopting the lien 
theory of a mortgage a second. mortgagee acquires — 
only a lien on the equity of redemption, subject 
to the rights of the first mortgagee.°*” 

Mortgagee’s interest as personalty. For most pur- 
poses the interest of a mortgagee in the property 
mortgaged is regarded as a chattel interest only.® 
His interest, however, may be considered real in that 
it enables him to maintain ejectment for the pos- 
session of the land notwithstanding in every other 
point of view it is personal property.°® 

[§ 407] 2. After Default or Breach of Condition. 
At common law, on default of payment of the debt 
secured or other breach of condition of a mortgage, 
the estate of the mortgagee becomes absolute, al- 
though in equity it is subject to redemption before 
foreclosure.®’? Hence in those states which adhere 
mainly to the common-law doctrine®® the effect of 
a bre each of condition is to vest the legal title in the 
mortgagee,®® although elsewhere, where the doctrines 
of equity mainly prevail,’ the legal title is not di- 
vested from the mortgagor, even after default, until 
foreclosure and sale.” 
state). 

Pa.—Soper v. Guernsey, 71 Pa. 219. 

Vt.—Crahan v. Chittenden, 82 Vt. 
410, 74 A 86; Sowles v. Minot, 82 Vt. 
344, 73 A 1025, 187 AmSR 1010. 


At common law so entirely 
does the law consider the mortgagee 


mortga- 
interest. 


92 Me. 


Hem-|as owner of the premises, that it has 
79 Me. 299, 9 A|decided that the purchaser of an 
78 Me.|equity of redemption has no title in - 


the land before redemption. Green 
59 Me. 162;|v. Kemp, 13 Mass. 515, 7 AmD 169; 
56 Me. 204; Gil-| Bolton vy. Ballard, 13 Mass. 227; 
Groton v. Boxborough, 6 Mass. 50; 
Taylor v. Weld, 5 Mass. 109; Erskine 
v. Townsend, 2 Mass. 493, 3 AmD 71; 
Brown v. Cram, 1 N. H. 169. 

See sunvra § 3. 

aia Cal. Mack vy. Wetzlar, 39 Cal. 


108 Mass, 3879; 


é Fla.—Evins v. Gainesville Nat. 
of houtesece his | Bank, 80 Fla. 84, 85 S 659. 
Kan.—COhick vy. Willets, 2 Kan. 
v. Stevens, 31] 384, 
See also HExecu- N. Y.—Howell v. Leavitt, 95 N. Y. 
§§ 342,,617; Christ Protestant Bpiscopal 
Church ‘vy. Mack, 93 N. “Ys. 4887745 


AmR 260 [rev 25 Hun 418]; Bucklin 
v. Bucklin, 1 Abb. Dec. 242, 1 Keyes, 


S. C.—Frady v. Ivester, 118 S. C. 
1195, 110 SE 135; Thayer v. Cramer, 
6 S.C. Ba. 395. 

Wyo. —Robinson Mercantile Co. v. 


mortga- 


quire a good title. Foutelet yv.|Separate and distinct from that of | Davis, 26 Wyo. 484, 187 P 931, 
Dugas, 11 La. 49; Foutelet v. Murrell,| the mortgagors and are compre- See Avant v. Adams, 16 Ala. A. 
9 La. 291. hended within the term “owner” in| 694 mem, 77 S 1002 mem; Avant y. 


93. Spackman vy. Ott, 65 Pa. 131,| cases where 

94, Broadhurst v, Brooks, 184 N. 
Cr 23521113 SH 5,76; 

94144. Gregory v. Suburban Realty 
Co., 292 Ill. 568, 127 NE 119; Boone 97. 
vy. Clark, 129 Ill. 466, 21 NE 850, 5 
LRA 276. 

Yi Cal. Nagle v. Macy, 9 Cal. 


Conn.—Weed v. Hoge, 85 Conn. 490, | XXIV 
83 A 636, AnnCas1913C 542. 98. 

Del.—Walker v. Farmers’ Bank, 13 99. 
Del. 258, 10 A 94, 14 A 819. 

Iowa.—Scott v. Mewhirter, 49 Iowa 
aa Burton vy. Hintrager, 18 Iowa | 227. 


Miss.—Buckley v. Daley, 45 Miss. 
338. 021,- 124 Oh 

N. Y.—Packer v. Rochester, etc., 
Rape O.,0 ia Nyaa ses 


Howe sv. 


25 Oh. Cir. Ct. 


“owners” 

to be made parties to suits). 
Actions for possession generally 

see infra §§ 583-590. 

Lewis, 

(Mass.) 829; Frische: v. Kramer, 16 

ee 125, 47 AmD 368. 


Right of redemption see 


See supra § 3. 
Md.—Ohio L. Ins., 

Winn, 4 Md. Ch. 253. 
Mo.—Johnson vy. Houston, 47 Mo. 


Oh.—Doe v. Pendleton, 15 Oh. 735; 
Jaquess v. Cine County, 1 Disn. 
ec 
Stripe v. National Fireproofing Co., 
Nis Say boa or Oh: IN 


are required } Adams, 16 Ala. A. 122, 75)“S)) Ti 
(both holding that the mortagee in 
a purchase-money mortgage is not 
vested with an indefeasible title un- 
til foreclosure, reconveyance, or re- 
lease of security). 

And see supra [a] Statutory provisions. — (1) 
Under Kev. St. p 812 § 58, forfeiture 
infra|for nonpayment does not per se 
change the legal title to mortgaged 
real property. Trimm v. Marsh, 54 
INS) Ya"5 993) 3 Am Rw62 387062) Com- 
missioners appointed under L. (1837) 
e 150, authorizing a loan of certain 
moneys belonging to the United 
States, in case of default in payment 
as specified therein, become seized 
as trustees only, subject to the pos- 
session and right of the mortgagor 
to redeem until a legal sale is made 


14 Pick. 


ete., Co. v. 


(Reprint) 6524; 


Oh.—Miami Exporting Co. v. U.| 210; Kern vy. Kern, 34 Oh. "Cir. Ct. 22 in conformit with the statute. 
S. Bank. Wright 249. [aff 87 Oh. St. 481, 102 NE 1126}. Thompson a Conimissianerss ree 
Vt.—Whitney vy. French, 25 Vt. Okl.—Maddin y. Robertson, 38 Okl.| Loaning Certain Moneys, 79 N.Y. 
663. 526, 1833 P 1128 (under laws of In- 54; Barley v. Roosa, 13 NYS 209, 


Eng.—Casborne v. Scarfe, 1 Atk. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


dian Territory before admission as 


20 NYCivProe 113. 


§§ 408-409] 


[§ 408] 3. As between Joint Mortgagees. 
gage to secure joint debt. In the absence of a stat- 
ute to the contrary,? a mortgage given to several 
persons to secure a joint debt creates a joint tenancy 
in the mortgaged property until foreclosure;? and 
this is so whether the joint mortgagees take only 
a lien on the property or the legal title of the prop- 
erty;> but, although the joint mortgagees hold the- 
bond and mortgage as joint tenants,? among them- 
selves they are tenants in common‘ of the proceeds 
of the mortgage;® and, after foreclosure the mort- 
gagees hold as tenants in common.?® 

Mortgage to secure separate debts. 
hand, where a mortgage is given to two mortgagees 
jointly, but to secure separate debts, they do not 
take as joint tenants but as tenants in common,!® 


and they will take, not necessarily 


8. Randall v. Phillips, 20 F. Cas. 
No. 11,555, 3 Mason 378 (under stat- 
ute of 1798 the mortgagees in such 
a mortgage are tenants in common). 

{a] When mortgages are ex- 
cepted from a general provision of 
a statute that “all grants and de- 
’ vises of lands made to two or more 
persons shall be construed to create 
estates in common, and not in joint 
tenancy, unless expressly declared 
to be in joint tenancy,’ such statute 
does not prevent the execution of a 
mortgage with covenants which are 
several, but leaves the rule as at 
common law. Cooley v. Kinney, 109 
Mich. 34, 66 NW 674. 

4.- U. S.—Randall v. Phillips, 20 
F. Cas. No. 11,555, 3 Mason 378. 

Me.— Williams v. Hilton, 35 Me. 
547, 58 AmD 729; Kinsley v. Abbott, 
19 Me. 430. , 

Mass.—Gilson v. Gilson, 2 Allen 
115; Blake v. Sanborn, 8 Gray 154; 
Webster v. Vandeventer, 6 Gray 428; 
Goodwin v. Richardson, 11 Mass. 469; 
Appleton v. Boyd, 7 Mass. 131. 

Mich.—Cooley v. Kinney, 109 Mich. 
34, 66 NW 674. 

N. Y.—New York Mut. L. Ins. Co. 
v. Sturges, 32 N. J. Eq. 678. 

Ont.—Scarlett v. Natives: 23 Ont. 
Bie (29 ts 


[a] A mortgage due to two or 
more persons jointly, on the death 
of any of them, passes to the sur- 
vivor or survivors, and not to the 
personal representatives of deceased. 
Cote v. Dequindre, Walk. (Mich.) 
64. See generally Joint Tenancy § 4. 

Creation of joint tenancies gener- 
ally see Joint Tenancy § 5. 

Mutual rights and liabilities of 
joint tenants see Joint Tenancy §8§ 


12-21. 

5. Randall v. Phillips, 20 F. Cas. 
No. 11,555, 3 Mason 378; Appleton v. 
Boyd, 7 Mass. 131;'Peo. v. Keyser, 28 


N. Y. 226, 84 AmD 338. 


6 See supra text and note 4. 

7. U. S.—Wall v. Bissell, 125 U. 
Siiso2e 8 Otol 9, ot In ed. 772. 

Me.-—Brown v. Bates, 55 Me. 520, 


92 AmD 613; 
Me. 430. 

Mich.—Martin v. 
Mich. 70; Cote v. Dequindre, 
64. 


N. Y.—In re Albrecht, 136 N. Y. 
OF to 2 Nn 632, 18 LRA 329, 32 AmSR 
700, 46 
Eng.—Petty v. Styward, 1 Ch. Rep. 
57, 21 Reprint 1052. 

8 Pearce v. Savage, 45 Me. 90; 
Goodwin v. Richardson, 11 Mass. 469; 
Cooley v. Kinney, 109 Mich. 34, 66 


Kinsley v. Abbott, 19 


McReynolds, 6 
Walk. 


NW 674; In re Jackson, 34 Ch. D. 
732, 

9. Kinsley v. Abbott, 19 Me. 430; 
Gocdwin v. Richardson, 11 Mass. 
469. 

10. Conn.—Lewis v. DeForest, 20 


Conn. 427. 
Ill—Adams v. 
45. é 
Ind.—Anderson 
Gustin, 146 NE 331. 
Me.—Brown v. Bates, 55 Me. 520, 
92 AmD 613. 


Robertson, 387 Ill. 


Banking Co. Vv. 
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undivided interests proportioned to their respective 
claims;™ but there is contrary authority.12 A mort- 
gage to several mortgagees, to secure debts due to 
them severally does not on its face constitute the 
mortgagees trustees one for the other.!* 

Where money is advanced by several persons as 
tenants in common and the mortgage taken in their 
name as joint tenants, the mortgagees are entitled 
to the money as tenants in common. a4 

[§ 409] 4. Under Trust Deeds.1® 
deed in the nature of a mortgage is given as seeu- 


Where a trust 


rity for a debt, it is held in some states that the 


On the other 


by moieties, but 


Mass.—O’Neil  v. Topping, 242 
Mass. 534, 136 NE 613; Miller v. 
Blinn, 219 Mass. 266, 106 NE 985; 


Gilson v. Gilson, 2 Allen 115; Burnett 
v. Pratt, 22 Pick. 556. 

Mich.—Cooley v. Kinney, 109 Mich. 
34, 66 ee 674. 

N. Y.—In re Albrecht, 1386 N. Y. 
ony. 32 NE 632, 18 LRA 329, 32 AmSR 

Or.—Stewart v. Templeton, 55 Or. 
364, 370, 104 P 978, 106 P 640 [quot 
Cyc]. 

Wis.—Ashland Lodge No. 63 I. O. 
O. F. v. Williams, 100 Wis. 223, 75 
NW 954, 69 AmSR 912; Farwell v. 
Warren, 76 Wis. 527, 45 NW 217. 

Eng.—Petty v. Styward, 1 Ch. Rep. 
57, 21 Reprint 1052; Rigden v. Val- 
lier, 3 Atk, 731, 26 Reprint 1291. 

[a] & mortgage executed to the 
mortgagees in lieu of their heirship 


interests in the mortgagor’s estate, : 


which is conditioned upon the pay- 
ment of a specified sum to each, does 
not, at the common law, create an 
‘estate in joint tenancy, so as_ to 


permit the survivor to foreclose for 


the full amount. Cooley v. Kinney, 
109 Mich. 34, 66 NW 674. 

[b] Where a mortgage is given 
to four persons to secure four dis- 
tinct notes, each of which is payable 
to one only of the mortgagees, it is 
several, and not joint, and each has 
a right to enforce his claim under 
the mortgage in a form adapted to 
his case, and the surviving mort- 
gagee cannot maintain an action on 
the mortgage to enforce payment of 
the debt due to deceased mortga- 
gees, plaintiff's own debt being paid. 
erik v. Pratt, 22 Pick. (Mass.) 


[c] In Ohio it has been held that 
each grantee of a mortgage to two, 
joint in form, to secure their several 
claims, takes in severalty an en- 
tirety, and after foreclosure the 
grantees hold as tenants in common, 
in proportion to their respective 
mortgage claims. Roberts v. Mc- 
Williams, 3 Oh. Dec. (Reprint) 152 
(a mortgage joint in form to two or 
more to secure their several debts 
is in legal effect several). 

Creation of tenancies in common 
generally see Tenancy in Common 


[88 Cye. 5]. 
11. Conn.—Lewis v. De Forest, 20 
Conn, 427. 
pet ng Sarre v. Robertson, 387 Ill. 
Ind.—Anderson Banking Co. vy. 
Gustin, 146 NE 331. 


Mass.—Burnett v. Pratt, 22 Pick. 
556; Donnels v. Edwards, 2 Pick. 
617. 

Or.—Stewart v. Templeton, 55 Or. 
364, 370, 104 P 978, 106 PB 640 [quot 
(Gayla 

[a] Mortgagees will have an 
equal interest in the mortgage estate 
if the debts secured are of an equal 
amount and in proportion to their 
debts, if the amount secured is un- 
equally divided. Burnett v. Pratt, 22 
Pick. (Mass.) 556; Donnels y. Ed- 
wards, 2 Pick. (Mass.) 617. 


legal title remains in the grantor, and the trustee 
takes only an interest in the property in the nature 
of a security for the benefit of the creditor secured.1¢ 
But in others it is considered that the legal title 
vests in the trustee’? for the purpose of the execu-- 


12. Johnson v. Brown, 31 N. H. 
405 (a mortgage given to two or 
more persons to secure separate 
debts has been held not to create a 
tenancy in common), 

13. Bates v. Coe, 10 Conn. 280. 

14. In re Jackson, 34 Ch. D. 732. 

15. Nature and validity of trust 
deeds gemerally see supra §§ 8-15. 

16. D. C.—Wood v. Grayson, 22 
App. 432. 

Ind.—Sinclair v. Gunzenhauser, 179 
Ind. 78, 98 NE 37, 100 NE 376. But 
see Rowe Vv. Lewis, 30 Ind. 163 
(deed of trust with power in trustee 
to convey passes legal title). 


Iowa.—Ingle v. Culbertson, 43 
Iowa 265; Newman vy. Samuels, 17 
Iowa 528. f 


Kan.—Lenox v. Reed, 12 Kan. 223. 

La.—Tillman v. Drake, 4 La. Ann. 
16; Hopkins v. Lacouture, 4 La. 64. 

Nebr.—Kemp v. Small, 32 Nebr. 
318, 49 NW 169; Hurley v. Estes, 6 
Nebr. 386; Webb v. Hoselton, 4 Nebr. 
308, 19 AmR 638; Cullen v. Casey, 1 
Nebr. (Unoff.) 344, 95 NW 605. 

Oh.—Martin v. Alter, 42 Oh. St. 
94; Hoffman v. Mackall, 5 Oh. St. 
124, 64 AmD 637. 

S. C.—Johnson v. Johnson, 27 8. C. 
309, 3 SE.606, 18 AmSR 686. 

s. D.—DrisKkill vy. Rebbe, 22 S. D. 
242, 117 NW 135 [mod 28 S. D. 331, 
183 NW 246]. 

Tex.—McLane v. Paschal, 
365; Sneed v. Joyce Land, etc., Co., 
(Civ. A.) 254 SW 479; Texas’ Loan 
Agency v. Gray, 12 Tex. Civ. A. 430, 
34 SW 650. 

Wash.—Morrill v. Title Guaranty, 
etc., Co., 94 Wash. 258, 162 P 360, 
L632! F338. 

Wis.,—Schroeder v. Arcade Theater 
Co., 175 Wis. 79, 184 NW 542. ~ 

See Beck v. Gale, 1 Ky. Op. 9 
(effect of joint conveyance by trus- 
tee and grantor of deed). 

[a] Effect of power of sale.—A 
clause in a mortgage empowering 
and authorizing the mortgagee to 
sell the premises at public auction 
and to execute to the purchaser a 
conveyance in fee of the premises 
free and discharged from all equity 
of redemption does not have the ef-, 
fect of conveying the. legal title to 
the premises away from the mort- 
gagor and his heirs, but only gives a 
power of sale, which can only be exe- 
cuted in the name of the principal. 
Johnson v. Johnson, 27 S. C. 309, 3 
SE 606, 13 AmSR 636. 

{[b] Where a trust deed contains 
no power of sale in case of default, 
but the beneficiaries are required 
through the trustee to apply to the 
court by a bill in equity for a fore- 
closure decree, the deed is in fact a 
mortgage constituting only a lien on 
the property, leaving the title in the 
grantors. Driskill v. Rebbe, 22 S. D. 
249,174 NW 1350 [att 28 S. D. 331, 
133 NW 246]. 

17. U. S.—kKesner v. Trigg, 98 U. 
S. 50, 25 L. ed. 83; Newman v. Jack- 
son, 12 Wheat. 570, 6 L. ed. 732. 

Ala.—Collier v. Alexander, 142 
Ala. 422, 38 S 244, 


47 Tex, 
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tion of the trust.38 


Johnson, 11 


Dy 1a: 
54 Cal. 298; 


Ark.—Crittenden v. 
Ark. 94. 
Cal.—Bateman_ v. 
480; Grant’ v. Burr, 
Fuquay v. Stickney, 41 Cal! 583; 
Barr v. Schroeder, 32 Cal. 609; Koch 
v. Briggs; 14° Cal. 256, 73° Amb’ 651. 
Colo.—Butterfield v. Sullivan, 41 
MC@olor bd, oe. we (2305 Holmquist. 
Gilbert, 41 Colo. 118, 92 P 232, 14 
LRANS 479; Stephens v. Clay, 17 
Colo. 489, 30 P 43, 31 AmSR 328; 
Watkins v. Perry, 25 Colo. A. 425, 
TUS hast Satay 
Ga.—Copelin v. Williams, 152, Ga. 
692, 111 SE 186; McIntire v. Gar- 
many, 8 Ga. A. 802, 70 SE 198. 
_ 1ll—Ware v. Schintz, 190 Til. 189, 
60 NE 67; Farrar v. Payne, 73 Ill. 
82; Wilson v. South Park Comrs., 70 
Ill. 46; Sargent v. Howe, 21 Ill. 148. 
Mo.—Hurst Automatic Switch, 
6G Cos V.wnt. Wuouis | Trusts Cos "216 
Sw 954; McNutt v. Mutual Ben. L. 
Ins. Co., 181 Mo. 94, 79 SW 703.: But 
see Pullis v. Kalb, 62 Mo. A: 27 
(trustee has no legal title which he 
ean convey to anyone as against the 
Pig of the mortage debt). 
4 


Burr, 


The trustee loses his title by 
payment of the debt by the owner of the equity of 
redemption!® or a release of the hen by the holder 
thereof ;?° and the trustee’s release of the trust deed 
to the grantor therein, although made without au- 
thority and without payment of the debt secured, 
will restore the legal title to the grantor, so far as 
concerns any parties subsequently dealing with the 
property without notice of the breach of trust.?? 
Where the view obtains that the legal title passes 


C.—Anderson y. Holloman, 
6 Munf. (20 


NMOL WOO 

Va.—Taylor vy. King, 

Va.) 358, 8 AmD 746. See Manhat- 
tan F. Ins. Co. v. Weill, 28 Gratt. 
(69 Va.) 389, 26 AmR 364 (cegtui que 
trust not a joint owner). 

W. Va.—Rollyson vy. Bourn, 85 W. 
Va. 15, 100 SE 682. 

[a] In Mississippi (1) it has been 
held that the trustee in a deed of 
trust takes a legal title. Myers v. 
Estell, 48 Miss. 372; Brown v. Doe, 
18 Miss. 268. (2) But under Code 
Annot. (1892) § 2449 the grantor in 
a deed of trust is the owner as 
against the world, including the bene- 
ficiary and trustee, before condition 
broken, Smith v. Forbes, 89 Miss. 
141, 42 S 382. 


18. Sacramento Bank v. Murphy, 
4158) Calin390,. 115. 2 2382s) Weber: v. 
McCleverty, 149 Cal. 316, 86 P 706; 


Sacramento Bank v. Alcorn, 121 Cal. 
379, 53-P 813; Bryant v. Hobart, 44 
Cal. A. 315, 186 P 8379; Empire Ranch, 
ete, Co. v.. Howell, 24 Colo.: A.’ 154, 
132 P 387; Kaufman vy. Hastings, 93 
Or. 623, 184 P 265 (construing Cali- 
fornia laws). 

“A trust-deed ... conveys the legal 
title to the trustees so far as may 
be necessary to the execution of the 
trust. It carries none of the inci- 
dents of ownership of the property, 
other than the right to convey upon 
default on the part of the debtor in 
the payment of his debt. The nature 
of such an instrument has been ex- 
tensively discussed by this court, 
and the sum and substance of such 
discussion is that while the legal 
title passes thereunder, and_ the 
trustees cannot be held to hold a 
mere ‘lien’ on the. property, it is 
practically and substantially only a 
mortgage with power of sale. (See 
Sacramento Bank y. Alcorn, 121 Cal. 
319, 088, 58 P 813; Tyler v. Currier, 
147 Cal. 31, 36, 81 P 319; Weber’ v. 
McCleverty, 149 Cal. 316, 320, 86 P 
706.) The legal title is conveyed 
solely for the purpose of security, 
leaving in the trustor or his success- 
ors a legal estate in the property, as 
against all persons except the trus- | 
tees and, those lawfully claiming 
under them.” Macleod v. aiming | 
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gage.?4 


LSS Cal Oi 99.) 194 604s foto 
Hollywood Lumber Co. v. Love, 155 
Cal. 270, 273; 100 P 698). ‘To same 
effect Empire Ran chy Veteare Comyeve 
Howell, 24 Colo. A. 154, 132 Je EKG 
Empire Ranch, etc., Co. v. Howell, 
22 Colo. A. 584, 126 P 1096 [rev on 
other grounds 60 Colo. 192, 152 P 
1177] 

Exercise of power of sale see infru 
XXII. 

19. Rollyson v. Bourn, 85 W. Va. 
15, 100 SE 682. 

20. Rollyson v. Bourn, supra. 

21. Williams v. Jackson, 107 U.S. 
478, 2 SCt 814, 27 L. ed. 529; Len- 
nartz v. Quilty, 191 Ill. 174, 60 NE 


943, 85 AmSR. 260; Stiger v. Bent, 
Pd Penldas 28s 
22. Hannah v. Carrington, 18 Ark. 


85; Stephens v. Clay, 17 Colo.:' 489, 30 
P 43, 31 AmSR 328; Copelin v. Wil- 
liams, 152 Ga. 692, 111 SH 186; An- 
derson y. Strauss, 98 Ill. 485; 
Meacham v. Steele, 93 Ill. 135. 

Equity of redemption as interest 
subject to: 
kixecution see Executions § 93. 
Judgment lien see Judgments § 910. 

23. Anderson v. Strauss, 98 [IIl. 
485; Meacham vy. Stele, 93 Ill. 135. 

[a] In Arkansas the cestui que 
trust is the owner of the equitable 
estate and the grantor has no estate, 
but a mere possessory right, which, 
after breach, is at will. Crittenden 
v. Johnson, 11 Ark. 94. 

[b] In California a trust deed 
leaves in the grantor a legal titte 
except as to the trustee and those 
lawfully claiming under him, enti- 
tling the grantor to possession of 
the property until his rights have 
been divested by a conveyance made 
by the trustees in execution of the 
trust, and entitles the grantor to 
exercise all the ordinary incidentals 
of ownership, 
of the property, 
maintain an action to renew posses- 
sion, even though the trust deed is 
silent upon the subject of possession. 
Hollywood Lumber Co. v. Love, 155 
Cal. 270, 100 BP. 698; MacLeod v. 
Moran, 153 Cal. 97, 94 P 604; Sacra- 
mento Bank Vv. Alcorn, 121 Cal. 379, 
b38/P 813. 

Rights of parties as to possession 
and control of yremised generally 
see infra §§ 573-596. 

24. Cross references: 

Evidence to prove absolute deed a 
mortgage see supra §§ 114-128. 
Nature and effect of absolute deed 
intended as mortgage see supra 
§§ 64-1138. 
HOePeRRon by grantee see infra 
Questions for jury as to nature of 

transaction see supra § 127. 
Rights of: 

Creditors of grantor see supra §§ 

137-139. 

Grantee see supra §§ 140-145. 
Grantor see supra §§ 129-136. 
Title and rights of purchaser from 
Se grantee see supra §§ 147— 


25. Cal.—Shirey v., All Night, 
etc., Bank,.166, Cal. 50, 134 P. 1001; 
Anglo- Californian Bank Van@ert, 147 
Cal. 384, 81 P 1077; Moisant v. Mc- 
Phee, 92 Cal. 76, 28 'p 46; Jackson v. 
Lodge, 36 Cal. 28: Chapman v. Hicks, 
41 Cal. A. 158, 182 P 336; Meeker v. 
Shuster, 5 Cal. Unrep. Cas. 578, 47 
P 580; Murdock v. Clarke, 3 Cal. 


including possession ; 
and the right to 
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to the trustee, the grantor is regarded as retaining 
an equitable title or equity of redemption,” together 
with the right to possess. and enjoy the estate, un- 
less, as to the latter, there is a different provision. 
in the trust deed.?* 

[§ 410] 5. Under Absolute Deed Given as Mort- 
In some jurisdictions it is held that a deed 
of real property, absolute in form, but intended’ 
merely to secure a debt owing to the grantee, does 
not convey to him the legal title.2® But in other 


Unrep. Cas. 265, 24 P 272. 


Colo.—Fehringer v. Martin, 22 
Colo. A. 634, 126 P 1131. 
Ind.—Sinclair  v. Gunzenhauser, 


179 Ind. 78, 98 \NE 37, 100 NE 376; 
Graham v. Graham, 55 Ind. 23. Con- 
ae Speakman v. Speakman,'!4 Ind. 
420. 

Ky.—Smith v. Berry, 167 Ky. 646, - 
181 SW 379. 

Minn.—Wakefield v. Day, 41 Minn. 
3844, 43 NW 71. 

N. Y.—Kraemer v. Adelsberger, 
122N. Y., 467;-25_ NE 859; Barrys 
Hamburg- Bremen F. Ins. Co; Eo 
INET NES + 17 NE 405; Shattuck v. 
Bascom, 105 N. Y. 39, 12. NE /283; 
Biedler., v..) Darrin, 50 GN. Yo. ou 
Berdell gv. Berdell, 33 Hun 535; 
Swart v. Service, 21 Wend. 36, 34 
AmD 211. See Kerrigan v. Fielding, 
47 App. Div. 246, 62 NYS 115 (where 
a mechanic’s lien aainst the property 
was held properly foreclosed against 
the grantor as owner). Contra Par- 
dee v. Treat, 82 N. Y. 385. 
- Okl.—Williams v. Purcell, 45 Okl1. 
489, 145 P 1151; Balduff v. Griswold, 
9 Okl. 438, 60 P 223, 

Or.—Bailey v. Frazier, 62 Or. 142, 
124 P 643; Kinney v. Smith, 58 Or. 
158, 113 P 854. 

S. C—tLeland v. Morréson, 92 S. © 
501, 75 SE 889, AnnCas1914B 349. 

Tex. —McLemore Vv. Bickerstaff, 
(Civ. A.) 179 SW 536. See Yates v. 
Caswell, (Civ. A.) 169 SW 1104 
(beneficial interest remains in 
grantor). But see Frazer v. Seu- 
reau, 60 Tex. Civ. A. 416, 128 SW 
649 (holding that, under an absolute 
deed intended as a mortgage, the 
legal title is vested in the grantee 
so as to entitle him to exercise all 


the rights of an absolute owner 
against every one except the 
grantor). 


Wash.—Pratt v. Pratt, 121 Wash. 
298, 209 P- 535, 28 ALR 548; Clambey 
Vv. Copland, 52 Wash. 580, 100 BP A0sas 
Snyder v. Parker, 19 Wash. 276, 53 
P. 59,67 Ams 726. 

Wis.—McCormick  v. Herndon, 78 
Wis. 661, 47 NW 939. 

[a] In Michigan (1) several cases 
have held in accordance with the 
text. Peo. v. Andre, 153 Mich. 531, 
117 NW 55; Flynn v. Holmes, 145 
Mich. 606, 108 NW 685, 11 LRANS 
209; Wadsworth v. Loranger, Harr. 
113. (2) But in a later case it was 
held that, where the owner of land 
deeds it to a creditor, taking a land 
contract back, while the transaction 
merely amounts in equity to a mort- 
gage, it is a deed in form, and re- 
quires a deed from the creditor to 
revest the title in the _ original 
owner. Farr v. Childs, 204 Mich. 19, 
169 NW 868. 

[b] In South Dakota (1) it has 
been held that, where an absolute 
conveyance is intended merely as 
security for a debt, the legal title to 
the land ordinarily remains in the 
grantor, although upon the record- 
ing of the deed the title appears of 
record in the grantee. Mustar v. 
McComb, 40 S. D. 205, 210, 167 NW 


232, 39 Ss. D. 439, 164 NW 975. (2) 
“A  yreconveyance is not in such 
cases necessary to reinvest the 


grantor or his heirs with the title, 
but only to clear up the record title, 
as in) the nature of a satisfaction- 
piece.’ Mustar v. McComb, supra 
faucet ‘Wakenos v. Day, 41 Minn. 344, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


1 ie ae 
ie aa a a { 
§§ 410-412] 


jurisdictions it has been held that such a deed vests 
the legal title to the land in the grantee,?° and 
that, as against the grantee, the estate or inter- 
est remaining in the grantor is simply a right to 
redeem the property on complying with the condi- 
tions of the agreement of defeasance.’ 

A deed in the nature 
of a mortgage, given by a tenant in common on his 
undivided interest in lands, leaves.in him an estate 
which entitles him to apply for partition.*% 

6. Under Purchase-Money Mortgage. 
Where a mortgage to secure the purchase money 
of land is executed simultaneously with the deed 


Deed by tenant in common. 
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347, 48 NW 71]. . (3) There may, 
however, be transactions which, 
from the peculiar facts connected 
therewith, show that, although the 
conveyance was intended as a se- 
curity, yet in order that the purposes 
contemplated by the parties may be 
carried out, the grantor intended to 


convey the legal title. Mustar v. 
McComb, supra (eit?-rMuller x iv. 
Flavin, 13 §. D. 595; 83 NW. 687] 


(“We would suggest the following 
as a true test of when title passes to 
the grantee under a _. conveyance 
which in fact is a mortgage. If 
upon payment of debt an action to 
require a conveyance by the grantee 
is necessary to place the title in the 
real owner, the original conveyance 
passed title. If a decree adjudging 
the conveyance to have been a mort- 
gage is sufficient to quiet the title, 


then no title passed by the original | 


conveyance”). 

Absolute deed given as security on 
interest of tenant in common see in- 
Pep ote 28. 

26. . S.—Woodward v. Jewell, 
140 UES. 247; 11 SCe 784, 185 tun ied: 
478 (under Georgia law); Davis v. 
Harrison. 240 Fed. 97, 153 CCA 133. 

Cal.—Wilber v. Sanderson, 43 Cal. 
496; Espinosa v. Gregory, 40 Cal. 58. 

Ga.—Gilliard v. Johnston, 129 SE 
434; Carlton v. Reeves, 157 Ga. 602, 
122 SE 320; People’s Bank y. Fi- 
delity L.°& T..Co., 155 Ga. 619,117 
SE 747; Citizens’ Bank v. Taylor, 
155 Ga. 416, 117 SE 247; Paulk v. 
Dorminey, 154 Ga. 785, 115 SE 488; 
Cook v. Georgia Fertilizer, etc., Co., 
154 Ga. 41, 113 SE 145; Copelin v. 
Williams, 152 Ga. 692, 111 SE 186; 
Dickenson y. Williams, 151 Ga. ls 
105 SE 841; Virginia-Carolina Chem- 
ical Co. v. Williams, 146 Ga. 482, 91 
SE 543; Wood v. Dozier, 142 Ga. 538, 
83 SE 133; Williamson v. Orient Ins. 
Co., 100 Ga. 791, 28 SE 914; Coleman 
Vv. Maclean, 101 Ga. 303, 28 SE 861; 
Daniel v. Wilson, 91 Ga. 238, 18 SE 
134; McCalla v. American Freehold 
Land Mortg..Co., 90 Ga. 113, 15 SE 
687; Parrott v. Baker, 82 Ga. 364, 
9 SE 1068; Oellrich vy. Georgia R. 
Co., 73 Ga. 389; Groves v.. Williams, 

_69 Ga. 614; Thaxton y. Roberts, 66 
Ga. 704; Carter v. Gunn, 64 Ga. 651; 
Allen v. Frost, 62 Ga. 659; Braswell 
v. Suber, 61 Ga. 398; Woodson v. 
Veal, 60 Ga. 562; West v. Bennett, 59 
Ga. 507. And see Shumate vy. Mc- 
Lendon, 120 Ga. 396, 48 SE 10 (hold- 
ing that the grantee in a security 
deed holds the legal title for the 
benefit of the owner, and as long as 
he holds the debt he holds for his 
own benefit; but if he transfers the 
debt, but not the title, he holds for 
rennet ot the transferee). 
-—Williams v. Williams, 270 Ill. 
552, 110 NE 876. z 

Iowa.—Butler vy. Cleland, 202 NW 
557; Collier v. Smaltz, 149 Iowa+230, 
128 NW 396, AnnCas1912C 1007 
[writ of error dism 223. U. S. 710 
mem. 82 SCt 519 mem, 56 L. ed. 624 
mem]; Baxter. v. Pritchard, 122 
Iowa 590, 98 NW 372, 101 AmSR 
282; Richards v. Crawford, 50 Iowa 
aia? Burdick v. Wentworth, 42 Iowa 

Mo.—McGehee vy. Garringer, 284 
Mo. 465, 224 SW 828; Walcop v. Mc- 
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the equity.°° 


Mortgagor. As 


Kinney, 10 Mo. 229. 

Nebr.—Minick v. Reichenbach, 97 
Nebr. 629, 150 NW 1001; McCague v. 
Eller, 77 Nebr. 531, 110 NW 318, 124 
AmSR 863; Plattsmouth First Nat. 
Bank v. Tighe, 49 Nebr. 299, 68 NW 
490. 

N. H.—Hebron v. Centre-Harbor, 
LUN ST he 

N. C.—kKerr v. Davidson, 32 N. C. 
269. 

Oh.—Kemper v. Campbell, 44 Oh. 
St. 210, 6 NE 566; Baird v. Kirtland, 
8 Oh. 21. 

R. I.—Knowles v. Knowles, 25 R. 
I. 464, 56 A 775. 

Va.—Jones vy. Hubbard, 6 Call (10 
Va.) 211. 

“While an absolute conveyance, 
together with a bond given at the 
same time by the grantee to the 
grantor obligating the grantee to re- 
convey the premises to the grantor 
upon performance of certain condi- 
tions specified in the bond, will, un- 
der certain circumstances, be deemed 
a mortgage for the purpose of per- 
mitting a redemption of the prem- 
ises by the grantor, the deed and 
bond for deed do not, when taken to- 
gether, constitute a common law 
mortgage, nor does the legal title to 
the premises remain in the grantor 
in the deed. The legal title passes to 
the grantee, but in equity he is re- 
garded as holding the legal title in 
trust for the purpose of securing 
the performance by the grantor of 
the conditions specified in the bond.” 
Williams v. Williams, 270 Ill. 552, 
556, 110 NE 876. E 

{a] The grantee holds the legal 
title for the benefit of the owner of 
the debt and as long as the grantee 
owns the debt he holds title for his 
own benefit, and after transfer of 
the debt, but not of the title, he 
holds the title for the benefit of the 
transferee, until a sale is effected 
or the debt paid, notwithstanding he 
may have made a conveyance to en- 
able a holder of a junior judgment 
to levy on the property embraced in 
the deed. Carlton v. Reeves, 157 
Ga. 602, 122 SE 320. 

{b] In Louisiana (1) it has been 
held that, where land is sold in pay- 
ment of a debt, with the right of 
redemption, the purchaser holds the 
title, at least until a tender is made 
of the sum due him. Schultze v. 
Frost-Johnson Lumber Co., 131 La. 
956, 60 S 629; Davis v. Kendall, 50 
La., Ann. 1121, 24 S 264. But see 
Crozier v. Ragan, 38 La, Ann. 154 
(holding that a deed of land, in- 
tended to be a mortgage, does not 
vest the ownership of the property 
in the grantee). (2) Where the sale 
of land in Louisiana between parties 
residing in a common-law _ state 
stipulated that if the debt due the 
purchaser from the vendor should 
be paid at a designated time the 
conveyance should be void, it was 
held that the instrument was a com- 
mon-law mortgage and did not pass 
title to the vendee. Howe v. Austin, 
40 La. Ann. 323, 4 S 315. 

27. Citizens’ Bank v.- Taylor, 155 
Ga. 416, 117 SH 247; Paulk v. Dor- 
miney, 154 Ga. 785, 115 SE 488; Wil- 
liams v. BH. HE. Foy Mfg. Co., 111 Ga. 
856, 36 SE 927; Daniel v. Wilson, 91 
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to the vendee, the legal title remains in the mort- 
gagee or vendor of the land.?® 
it has been held that a purchase-money mortgage 
does not convey an indefeasible title to the vendor 
without a foreclosure, reconveyance, or release of 


On the other hand 


[§ 412] C. Adverse Possession and Acquisition of 
Outstanding Title—1. Adverse Possession*!—a. By 


a general rule the possession of 


the premises by the mortgagor is subordinate to the 
title and rights of the mortgagee, and is not hostile 
or adverse in any way that may result in defeating 
those rights,®? unless it is turned into an adverse 


Ga. 238, 18 SE 134; Williams v. Wil- 
liams, 270 Ill. 552, 110 NE 876; West 
v. Reed, 55 Ill. 242; Roberts v. Rich- 


ards, 36 Ill. 339; Kerr vy. Davidson, 
32 N. C. 209. 
[a] In Georgia (1) the grantor 


has such an equitable interest that 
he may create a valid second se- 
curity deed or lien. Peoples Bank 
v. Fidelity L..& T. Co., 155 Ga. 619, 
117 SE 747; Citizens’ Bank v. Tay- 
lor, 155" Gat 406" 147 SH r24%; ICook 
v. Georgia Fertilizer, etc., Co., 154 
Ga. 41, 113 SE 145. (2) The holder 
of the junior security becomes the 
assignee of the grantor or mort- 
gagor and is subrogated to all of his 
rights. Peoples Bank v. Fidelity L. 
& T. Co., supra. (3) The second se- 
curity deed is subject to the para- 
mount right of the original grantee 
to have all the property appropriated 
to the payment of his debt. Cook v. 
Georgia Fertilizer, ete., Co., supra. 

28. Kline v. McGuckin, 24 N. J. 
Eq. 411. 

Joint mortgage by tenants in com- 
mon see supra § 893. 

29. Baker v. Clepper, 26 Tex. 629, 
84 AmD 591. See Dunlap v. Wright, 
11 Tex. 597, 62 AmD 506 (the vendor 
has a superior right to the land until 
the price is paid or the mortgage 
foreclosed). And see Wright v. 
Tukey, 3 Cush. (Mass.) 290 (vendor 
held owner so far as relates to dedi- 
cation of land for highway). 

30. Avant v. Adams, 16 Ala. A. 
122, 75 S 714. 

31. Generally see Adverse Pos- 
session 2 C. J. vo 37. 

$2. U. S.—Smith v. Woolfolk, 115 
WL SH143,. SUSCEy DLAs 294 bed. abies 
Babcock v. Wyman, 19 How. 289, 15 
L. ed. 644; Willison v.- Watkins, 3 
Pet. 43, 7 L. ed. 596; Higginson: v. 
Mein, 4 Cranch 415, 2 L. ed. 664. 

Ala.—Bellenger v. Whitt, 208 Ala. 
655, 95 S 10; Graham v. Graham, 202 
Ala. 56, 79 S 450; Christopher v. 
Shockley; 199 Ala: 681, *75".S ‘158; 
Garren v. Fields, 131 Ala. 304, 30 S 
775; Elsberry v. Boykin, 65 Ala. 336; 
Coyle v. Wilkins, 57 Ala. 108; Boyd 
v. Beck, 29 Ala. 703; Herbert v. Han- 
rick, 16 Ala. 581. 

Ark.—Ringo v. Woodruff, 43 Ark. 
ae Coldecleugh y. Johnson, 34 Ark, 


Cal.—Baumgarten v. Mitchell, 10— 
Cal." A. 48, 101° P43. : 


Conn.—Hough vy. Bailey, 32 Conn. 
288. 

Fla.—Jordan v. Sayre, 24 Fla. 1, 
38 S 329. 


Ga.—Melson v. Leigh, 159 Ga. 683, 
126 SE 718. 

Ill.—Alsup v. Stewart, 194 Ill. 595, 
62 NE 795, 88 AmSR 169; Jones v. 
Foster,’ 175 *IlP;, 469,051 “NB * 862; 
French v. Goodman, 167 Ill. 345, 47 
NE 737; Norris v. Ile, ‘152 Ill. 190, 
38 NE 762, 43 AmSR 233; Rockwell 
v. Servant, 63 Ill. 424; Brown v. De- 
vine, 61 Ill. 260. 


Ind.—Willette v. Gifford, 46 Ind. 
A. 185, 92 NE 186. 
Iowa.—Watts v. Creighton, 85 


Towa 154, 52 NW 12; Hodgdon v. 
Heidman, 66 Iowa 645, 24 NW 257; 
Jordan v. Brown, 56 Iowa 281, 6 NW 
278; Crawford v. Taylor, 42 Iowa 
260; Green v. Turner, 38 Iowa 112; 
Gower v. Winchester, 33 Iowa 303. 
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possession by the mortgagor’s positive and distinct 
disavowal of the mortgagee’s claims, or by some un- 
equivocal act hostile to his title,3* such disavowal 
or act being brought to the mortgagee’s actual 
knowledge, or so open and notorious that a reason- 
ably prudent man would derive knowledge there- 
from that the mortgagor’s possession is adverse to 
The possession of the mortgagor in order 
to be adverse must not only be hostile, but must 
also be an actual, as distinguished from a construe- 
A mortgagee having legal title 
and the right to possession is in construetive pos- 
session of ‘the property, and the mortgagor, not in 


him.*4 


tive, possession.*® 


La.—Kernan v. Baham, 45 La. 
Ann. 799, 138 S 155. 
Me.—Conner v. Whitmore, 52 Me. 


185; Sweetser v. Lowell, 33 "Me. 446; 
Noyes v. Sturdivant, 18 Me. 104. 

Mass.—Holmes vy. Turners Falls 
Lumber Co., 150 Mass. 535, 23 NE 
305, 6 LRA 283; Lincoln v. Fmerson, 
108 Mass. 87; Sheridan v. Welch, 8 
Allen 166; Ayres v. Waite, 10 Cush. 
72; Root v. Bancroft, 10 Metc. 44; 
Hunt v. Hunt, 14 Pick. 374, 25 AmD 
400; Colton v. Smith, 11 Pick, 311, 22 
AmD 375; Hicks v. Bingham, 11 
Mass. 300; Perkins v. Pits, 11 Mass. 
125; Gould v. Newman, 6 Mass. 239. 

Miss.—Bentley Vv. Callaghan, 79 
Miss. 302, 30 S 709. 

Mo.—Eyermann v. Piron, 151 Mo. 
107, 52 SW 229; Ivy v. Yancey, 129 
Mo. 501, 31 SW "937; Choteau v. Rid- 
dle, 110 Mo. 366, 19 SW 814; Combs 
Vv. Goldsworthy: 109 Mo. 151, 18 SW 
1130; Priest v. St. Louis, 103 Mo. 
651, 15 SW 989; St. Louis v. Priest, 
103 Mo. 652, i5 SW 988; Benton 
County v. Czarlinsky, 101 Mo. 275, 14 
SW 114; Lewis v. Schwenn, 93 Mo. 
26, 2 sw 391, 3 AmSR 511; Cape 
Girardeau County Vv. “Harbison, 58 
Mo. 90. 

N. H.—Tripe v. Marcy, 39 N. H. 
439; Sheafe v. Gerry, 18 N. H. 245; 
Howard vy. Hildreth, 18 N. H. 105; 
Campbell v. Campbell, iS) ING Hie 8 3) 

N. J.—Hughson v. Hughson, 86 N. 
J. Ea. 199, 98 A 449; Swinley v. 
Force, 78 Nad: Ka. 52, 78 A 249; 
Colton v. Depew, 60 N. J. Ha. 454, 
46 A 728, 83 AmSR 650. 

N. Y.—Kneller v. Lang, 137 N.Y. 
589, 33 NE 555. 

N. C.—Weathersbee v. Goodwin, 
175 N. C. 284, 95 SH 491; Grimes v. 
Andrews, 170 N. C. 515, 87 SE 341; 
Stancill v. Spain, 133 N.C. 76, 45 SE 
466;'\Williams v. Kerr, 113 N. C. 306, 
18 SE 501; Parker v. Banks, TO INC. 
480; Murray v. Blackledge, 71 N. C. 
492; Williams v. Bennett, 26 N. C. 
122; Joyner v. Vincent, 20 N. C. 652. 

Oh.—Allen vy. Everly, 24 Oh. St. 
Me, 

Okl.—Purcell v. Barnett, 30 Okl. 
605, 121 P 231. 

Or.—Caro_ v. 68 Or. 
420, 186 P 866. 

Pa,—Martin v. Jackson, .27 Pa. 504, 
67 AmD 489. 

R. I.—Glezen v. Haskins, 23 R. I. 
601, 51 A 219; Doyle v. Melen, \15 
R..1-523,-8 A 709. 


Wollenberg, 


Tenn.—Wallace v. Goodlett, 104 
Tenn. 670, 58 SW 343. ) ae 

Tex.—Barbee v. Spivey, (Civ. <A.) 
32 SW 345. 

Va.—Bowie v. Westmoreland Poor 
School rSoc., 75 Va, 300; ‘Creigiz \v. 


Henson, 10 Gratt. (51 Va.) 231; Rose 
vV. Burgess, 10 Leigh (37 Va.) 186; 
Newman v. Chapman, 2 Rand. (23 
Va.) 93, 14-AmD 766; Chapman v. 
Armistead, 4 Munf. (18 Va.) 382. 

Wis.—Bur v. Bong, 159 Wis. 498, 
150 NW 431; Neilson v. Grignon, 85 
Wis. 550, 55 NW 890; Seeley v. Man- 
ning, 37 Wis. 574; Wright v. Sperry, 
25 Wis. 617. 

Eng.—Doe vy. Williams, 5 A. & E. 
291, 318 HCL 619; 111; Reprint wi7s; 
Hall v. Doe, 5 B. & Ald. 687, 7 ECL 
374, 106 Reprint 1342; Jayne v. 
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Hughes, 10 Exch. 430, 156 Reprint 
504; Cholmondeley v. Clinton, 2 B. 
& Ald. 625, 106 Reprint 494, 2 Jac. & 
Ws 1, 387 Reprint Dot, we Meriv. Lig, 
35 Reprint 905, 14 ERC 578. 

N. B.—Stevens v. Jeffers, 38 N. B. 
233; ne v. Anderson, 37 N. B. 
432. 
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33. Ala.—Coyle v. Wilkins, 57 Ala. 


108. 
Ark.—Whittington 
Ark. 504, 51 AmR 572. 
Cal.—Baldwin v. Temple, 

396, 35 P 1008. 
mE ae ROR te v. Bailey, 22 Conn. 

Fla.—Coe v. Finlayson, 41 Fla. 169, 
26 S 704. 

Ga.—Melson v. Leigh, 159 Ga. 683, 
126 SE 18; Walker v. Lastinger, 141 
Ga. 435, 81 SE 203; Fain v. Garth- 
right, 5 Ga. 6. 

Iowa.—Bosley v.: Stewart, 140 
Iowa 101, 117 NW 1103; Jamison v. 
Perry, 38 Iowa 14. 

La.—Penn y. Prevost, 114 La. 1080, 


Vile itty eae 


101 Cal. 


38 ie 865. 
498 H.—Tripe v. Marcy, 39 N. H. 
N. J.—Swinley v. Force, 78 N. J. 
jate 52, 78 A 249. 
C.—Weathersbee  v. Goodwin, 


ize N.C. 234, 95 SE 491. 

Vt.—Crahan - v. Chittenden, 82 Vt. 
410, 74 A 86. 

Va.—Bowie v. Westmoreland Poor 
School Soc., 75 Va. 300. 

Wis.—Bur v. Bong, 159 Wis. 498, 
150 NW 431. 

And see cases infra note 34. 

34. U. S.—Smith v. Woolfolk, 115 
U.S. 1435 SCt 1177,829 Leds 857. 

Ala.—Bellenger v. Whitt, 208 Ala. 
655, 95 S 10; Christopher v. Shockley, 
199 Ala. 681, 75 S 158; New England 
Mortg. Security Co. v. Fry, 143 Ala. 
637, 42 S 57, 111 AmSR 62; State v. 
Conner, 69 Ala. 212; Elsberry v. 
Boykin, 65 Ala. 336; Boyd v. Beck, 29 
Ala. 703; Foster v. Goree, 5 Ala. 424. 

Ark,—Goodman v. Pareira, 70 Ark. 
49, 66 SW 147; Duke v. State, ‘56 
Ark. 485, 20 SW 600; Whittington v. 
Flint,..43 Ark. .504,. 51) AmR. 572 
[overr Mayo v. Cartwright, 30 Ark. 
407; Hall v. Denckla, 28 Ark. 506; 
McGehee v. Blackwell, 28 Ark. 27; 
Guthrie v. Field, 21 Ark. 379; Sulli- 
van v. Hadley, 16 Ark. 129 Gn so far 
as they hold that an adverse posses- 
sion may be set up by the mortgagor, 
or a purchaser from him with notice, 
without distinct denial of, or acts 
inconsistent with, the mortgagee’s 
title) and appr Boyd vy. Beck, 
29 Ala. 703; Birnie v. Main, 29 Ark. 
591]; Ringo v. Woodruff, 438 Ark. 
469; Coldecleugh v. Johnson, 384 Ark, 


312 
Cal. —Raynor v. Drew, 72 Cal. 307, 
76 Conn. 


13 P 866. 

Conn.—Skinner v. Hale, 

223, 56 A 524; Haskell v. Bailey, 22 
Conn. 569. 

Ga.—Melson y. Leigh, 159 Ga. 683, 
126 SE 718. 

Ill.—Alsup v. Stewart, 194 Ill. 595, 
62 NE 795, 88 AmSR 169; Medley v. 
Elliott, 62° Ill. 532; Brown v. Devine, 
61 Ill. 260. 


[§ 412 


actual possession, eannot assert title by adverse 
possession as against the mortgagee.** 
mortgagor or his grantee recognizes the mortgage 
by paying interest or a part of the principal debt, 
the possession is not adverse;?7 and while nonpay- 
ment of a mortgage debt within the statutory period 
is persuasive evidence of an adverse possession, it 
is not conclusive, but may be overcome by proof 
that the possession was permissive.*® 

Conveyance by mortgagor. 
mortgagor and the record thereof do not constitute 
notice to the mortgagee of an adverse holding.®® 

Possession after sale by mortgagor. 


Where the 


A conveyance by the 


If a mort- 


Iowa.—Grether v. Clark, 75 Iowa 
383, 39 NW 655, 9 AmSR 491; Jami- 
son v. Perry, 38 Iowa 14. 

Mass.—Holmes vy. Turners Falls 


Lumber Co., 150 Mass. 535, 23 NE 
305, 6 LRA 283. 
Callaghan, 79 


Miss.—Bentley v. 
Miss. 302, 30 S 709. 
Mo.—Stayton v. Hastain, 221 Mo. 
712, 120 SW 763; Eyermann v. Piron, 
151 Mo. 107, 52 SW 229; Snyder v. 
Chicago, -ete., R. Co., 112 Mo. 527, 20 
SW 885; Chouteau v. Riddle, 110 Mo. 
366, 19 SW 814; Combs v. Golds- 
worthy, 109 Mo. 151, 18 SW 1130; 
St. Louis v. Priest, 103 Mo. 652, 15 
SW 988; Benton County v. Czarlin- 
sky, 101 Mo. 275, 14 SW 114; Gardner 
vi. Terry; 99: Mo. 523, 12 SW 888) 7 
LRA 67; Booker v. Armstrong, 93 
Mo. 49, 4 SW 727; Lewis v. Schwenn, 
93 Mo. 26, 2 SW 391, 3 AmSR 511; 
Estes v. Long, 71 Mo. 605; Cape 
Girardeau. County v. Harbison, 58 
Mo. 90. But see Bush y. White, 85 
Mo. 339 (holding that the statute 
runs against a mortgagee and in fa- 
vor of the mortgagor who has ac- 
quired an outstanding title without 
regard to knowledge on the mort- 
gagee’s part). : 
1 H.—Tripe v. Marcy, 39 N. H. 


N. C.—Williams v. Kerr, 113 N. C. 
306, 18 SE 501; Parker v. Banks, 79 
N. C. 480. 

Pa.—Martin v. Jackson, 27 Pa. 504, 
67 AmD 489. 


Tex.—Barbee v. Spivey, {CRY A.) 
32 SW 345. 

Va.—Bowie v. Westmoreland Poor 
School Soc... 75 Va. 300. 


W. Va.—F lynn v. Lee, 31 W. Va. 
487, 7 SE 430. 

Wis. —Seeley v. Manning, 37 Wis. 
574; Avery v. Judd, 21 Wis. 262. 

Eng.—Pugh vy. Heath, 7 App. Cas. 
235, té ERC 389; Doe v. Eyre, 17 Q. 
Bis66en 79 ECL 366, 117 Reprint 
1320; Doe We Williams, 5 ALS Ge 
291, 31 BCL 619, 111 Reprint 1175. 

[a] Constructive notice. — The 
mortgagor’s possession under a 
claim of title adverse to the mort- 
gagee may raise an implication of 
notice if asserted openly and noto- 
Site Elsberry v. Boykin, 65 Ala. - 


[b] Payment of taxes by mort- 
gagor.—As it is the duty of the 
mortgagor and also of his grantee 
to pay the taxes on the mortgaged 
premises, such payment by either of 
them cannot, while the relation sub- 
sists, be coupled with seven years’ 
possession under the statute to show 
adverse title by limitation. Norris 
Veil Tle} 1523911) 2190,4 88. NY 46 ae 
AmSR 233; Medley v. Elliott, 62° Ill. 
532; Wright v. Langley, 36 Ill. 381. 

35. St. Louis vy. Priest, 103 Mo. 
652, 15 SW 988. 

36. Weathersbee v. Goodwin, 175 
N. GC. 284, 95 SEH 491. 

37. Hughson v. Hughson, 86 N. J. 
Eq. 199, 98 A 449; Ames v. Manner- 
ing, 26 "Beav. 583, 53 Reprint 1023. 

38. Hughson v. Hughson, 86 N. J. 
Eq. 199, 98 A 449. 

39. New England Mortg. Security 
Co. v. Fry, 143 Ala. 637, 42 S 57, 111 
AmSR 62. 


_ For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


i 


I 


~ §§ 412-413] 


gagor in permissive possession of the premises sells 
them and remains in possession as tenant under an 
agreement with the grantee, his possession is still 


permissive.*° 


Possession after eviction and reéntry under new 
title. A mortgagor in possession who is ousted after 
sale of the land on execution for his debt, but sub- 
sequently reénters under a demise from the pur- 
chaser at execution rene may claim adversely to the 


mortgagee.*? 
Possession after foreclesdre: 


40. Melson v. Leigh, 159 Ga. 683, 
126 SE 718. 

41. Gilliam v. Moore, 44 N. C. 95. 
Garren v. Fields, 131 Ala. 304, 
See to same effect Johnson 
v. Bean, 119 Mass. 271. 

43. Ala.—Bellenger v. Whitt, 208 
Ala. 655, 95 S 10. 

Iowa.—Bosley y. Stewart, -140 
Iowa 101, 117 NW 1103; Martin v. 
Martin, 94 NW 493. 

Ky.—-Wiser v. Shacklett, 208 Ky. 
317, 270 SW 754. 

Minn.—Lowry v. Tilleny, 31 Minn. 
500, 18 NW 452. 


Nebr.—Tainter v. Abrams, 107 
NW 225. , 

NeOW. Cook weetravis,, 205 Ni y. 
400. 


N. C.—wWilliams v. Kerr, 113 N.C. 
306, 18 SE 501. 

Okl.—Purcell v. Barnett, 30 Okl. 
605, 121 P 231. 

Or.—Talbot v. Cook, 57 Or. 535, 112 
12-2 COS 

R I..—Pawtucket First Nat. Bank 
y. Dispeau, 32 R. I. 396, 79 A 945. 

Vt.—Tucker v. Keeler, GENTS 61: 

Wis.—Neilson. v. Grignon, 85 Wis. 


550, 55 NW 890; Maxwell v. Hart- 
mann, 50 Wis. 660, 8 NW 103; Seeley 


v. Manning, 37 Wis. 574; Avery Wie 
Judd, 21 Wis. 262. 
See Baumgarten v. Mitchell, 10 


Cal. A. 48, 101 P 43 (possession by 
‘mortgagor is not adverse to_ the 
mortgagee or the purchaser at fore- 
closure sale until the expiration of 
the time allowed by law for redemp- 
tion). 


[a] Rule applied.—Where a mort- 
gagor, although protesting a fore-” 
closure, continued, in possession 


after default for about five years, 
and then brought a bill in equity 
for an accounting, wherein the 
mortgage was held valid, and there- 
after continued in possession for 
nearly ten years, during which time 
the taxes and insurance were paid 
by the original mortgagee, and in 
which the mortgagor was not shown 
to have made any repairs to the 
premises, and the testimony failed 
to show that any notice was brought 
to the mortgagee of intention on the 
part of the mortgagor to hold ad- 
versely to the mortgagee’s title prior 
to the filing of a bill in equity, the 
mortgagor acquires no interest by 
ten years’ adverse possession. Paw- 
tucket First Nat. Bank vy. Dispeau, 
Sante. 390, (9A O20, 

[b] Failure to procure writ of 
possession.—That the mortgagee, 
after foreclosure sale and execution 
of a commissioner’s deed, never pro- 
cured a writ of possession, does not 
have the effect of leaving the mort- 
Zagor’s adverse possession continu- 
ous. Wiser v. Shacklett, 


w 


Where the mort- 
gagor remains in possession after the foreclosure of 
the mortgage, it has been held that the character of 
his possession as against the purchaser is not af- 
fected by the mortgage, which by reason of the 
foreclosure has become functus;*? the better rule, 
however, is that, even after a foreclosure of the 
mortgage, the continued possession of the mortgagor 
is not regarded as adverse to the purchaser, whether 
the latter is the mortgagee or a third person, until 
an intention to claim adversely is made manifest,** 
since the mortgagor is considered in such a case to 
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be a tenant by sufferance.*4 
where the mortgagor takes actual possession through 
a tenant, under claim of full title based on the be- 
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On the other hand, 


lief that the foreclosure proceedings were fatally 


acter.*® 


[§ 413] b. By Mortgagee. 
is in possession of the premises before condition 
broken, or is permitted to take possession for the 
purpose of paying the indebtedness from the rents 
‘and profits, or otherwise holds possession by virtue 
of his rights as mortgagee, his possession is not 
deemed adverse to the mortgagor ;*® and the same’ 
has been held true where the mortgagee continues 
in possession after payment of the mortgage in- 
But the mortgagee may convert his 
tenancy into a hostile possession by an explicit dis- 
avowal of the mortgage and the assertion of an 
absolute title in himselt,® these facts being made 


debtedness.*? 


317, 270 SW 754, 

44. See cases supra notes 42, 43. 

45. Ellsworth v. Hslick, 91 Kan. 
287) 237 BP) 973. 

46. Ala.—McGuire v. Shelby, 20 
Ala. 456. 

Ark.—Swift v. Ivery, 147 Ark. 141, 
227 SW 600. 

Cal.—MecGuire v. Lynch, 126 Cal. 
576, 59 P 27; Warder v.:Enslen, 73 
Cal. 291, 14 P 874; Raynor v. Drew, 
72 Cal. 307, 18 P 866; Husheon v. 
Husheon, 71 Cal. 407, 12 P 410; Frink 
v. Le Roy, 49 Cal. 314. 

Conn.—Beach v. Royce, 1 Root 244. 
a v. Morgan, 10 Ga. 

Ill—Jones v. Foster, 175 Ill. 459, 
51 NE 862; Norris v. Ile, TH20L1IF 190; 
38 NE 162, 43 AmSR 233: Rockwell 
v. Servant, 63 Ill. 424; Chickering Vv. 
Failes, 26) Ill. 507. 

Ind. -_Cross v. Hepner, 7 Ind. 359. 

Ilowa.—Salinger v. McAllister, 165 
Iowa 508, 146 NW 8; Mahaffy v. 
Faris, 144 Iowa 220, 122 NW 934, 24 
LRANS 840; Dunton v. McCook, 93 
Iowa 258, 61 NW 977; Crawford Vv. 
Taylor, 42 Iowa 260. 

Penehiniialhe ssa Vv. 1 Dana 

Me.—Munro v. Barton, 98 Me. 250, 
56 A 844; McPherson v. ‘Hayward, 81 
Me. 329, (7uAtg4. 


Macey, 


gg Mass.—Austin v. Shaw, 10 Allen 
Miss.—Anding v. Davis, 38 Miss. 


574, 77 AmD 658. 

Mo. —Lipscomb v. Talbott, 243 Mo. 
1, 147 SW 798; Cockerill v. Stafford, 
102 Mo. 57, 14 ‘SW 813; Wilkerson vy. 
Allen, 67 Mo. 502; Bollinger v. Chou- 
teau, 20 Mo. 89. 

Nébr.—Decker v. Decker, 64 Nebr. 
239, 89 NW 795; McKeighan v. Hop- 
kins, 19 Nebr. 33, 26 NW 614. 

N. Y.—Becker v. McCrea, 193 N. Y. 
423, 86 NE 463, 23 LRANS 754; 
Stoddard v. Weston, 3 Silv. Sup. 13, 
6 NYS 34; Kip v. Hirsh, 53 N. Y. 
Super. 1 [rev on other grounds 103 
N. ,Y. 565, 9 NE 317]; Mooney v. 
Miller, 119 Misc. 134, 195 NYS 487; 


Maurhoffer v. Mittnacht, 12 Mise. 
585, 34 NYS 439; Marks’ v. Pell, 1 
Johns. Ch. 594; Borst v. Boyd, 3 
Sandf. Ch. 501. 

N. C.+-Weathersbee v. Goodwin, 
175 N. C. 234, 95 SE 491; Deans v. 


Gay, 132 N. C. 227, 43 SE 643. 

Oh.—Anderson v. Lanterman, 27 
Oh. St. 104; Robinson y. Fife, 3 Oh. 
St. ood. 

Okl.—Turk v. Page,.64 Okl. 251, 
167 P 462; Page v. Turk, 43 Okl. 667, 
143 P 1047; Gillet v. Romig, 17 Ok. 
324, 87 P 325 [app dism 205 U. S. 
535, 27 SCt 789, 51, L.-ed. 919]. 

68 Or. 


Or.—Caro v. Wollenberg, 
420, 1386 P 866. 
Pa.—McCracken vy. Roberts, 19 Pa. 


defective, his entry is hostile to the title claimed 
by the holder of the sheriff’ 
same when the land was vacant, the mortgagor’s 
possession being sufficient notice of its adverse char- 


s deed, who received the 


Where the mortgagee 


390. 
R. I.—Nichols v. Reynolds, 1 R. sé 


30, 36 AmD 238. 
iS! Ivester, 118 S. C. 


C.—Frady v. 
195,110 SE 135. 

S. D.— West v. Middlesex Banking 
Co., 33 S. D. 465, 146 NW 598. 

Tenn.—Wood vy. Jones, Meigs 513; 
Hammonds v. Hopkins, 3 Yerg. 525; 
Overton v. Bigelow, 3 Yerg. 513. 

Tex.—Barbee v. Spivey, (Civ. A.). 
32 SW 345. 

Wis.—Waldo v. Rice, 14 Wis. 286. 

Eng.—Cholmondeley v. Clinton, 2 
B. & Ald. 625, 106 Reprint 494, 2 Jac., 
So Wd, 3,7 Reprint 527,12 Meriv. Tite 
35 Reprint 905, 14 ERC 578; Orde v. 
Heming, 1 Vern. Cr. 43:3; 23 Reprint 
559; Edsell v. Buchanan, 2 Ves. Jr. 
83, 30 Reprint 534. 

Tal In Manitoba the title of a 
registered owner of land registered 
under the Torrens system or new. 
system of registration in Manitoba 
is not extinguished by adverse pos- 
session of the land held by his 
mortgagee and persons) claiming 
under him for the statutory period 
which by Man. Rev. St. (1902) ¢ 100 
§ 20 is applicable to lands not so 
registered. Smith v. National Trust 
Co., 45 Can. S. C. 618, 1 DomLR 698, 
21 WestLR 97. 

47. Warder v. Enslen, 73 Cal. 291, 
14 P 874; Crawford v. ‘Taylor, 42 
Iowa 260; Green v. Turner, 38 lowa 
112; Anding y. Davis, 38 Miss. 574. 
77 AmD 658; Wilkerson v. Allen, 67 


Mo. 502; Bollinger Vv. Chouteau, 20 
Mo. 89. 

48. Cal.—Cory v. Santa Ynez 
hand, ete. Coy, 125i. Calle wis. 090 lee 
647. 
eS ar ets v. Morgan, 10 Ga. 

Me.—McPherson y. Hayward, 81 
Me. 329, 17 A 164. 

Mich.—Humpnrey Vide eC, emo 
Mich, 44. 

Miss.—Kohlheim v. Harrison, 384 
Miss. 457. 


Nebr.—Stall v. Jones, 47 Nebr. 706, 
66 NW 652. 

Nev.—Borden v. Clow, 21 Nev. 275, 
30 P 821, 37 AmSR 511. 

Or.—Caro v. Wollenberg, 68 Or. 
420, 1386 P 866. 

Ss. C.—Frady v. Ivester, 129 S. C. 
536, 125 SH 134. 

Ss. D.—West v. Middlesex Banking 
Co., 38S. D. 465, 146 NW 598. 

Tenn.—Yarbrough v. Newell, 10 
Yerg. 376. 

Utah.—Baker v. Goodman, 57 Utah 
349,194 P 1k7, 

[a] Deed given by mortgagee.— 
The mere assumption of a mort- 
gagee, evidenced by his giving a 
deed, that he has the title in fee; 


cannot bar the equity of redemption, 
nor can any occupation under such 


/ 


‘gage, 
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actually known to the mortgagor.*® 
mortgagee takes possession and holds adversely to 
the mortgagor until the mortgagor’s right to redeem 
is barred by lapse of. time, his title becomes abso- 
So where a mortgagor by verbal contract 
‘surrenders possession to the. mortgagee in satisfac- 
tion of the mortgage, and the mortgagee holds and 
claims adversely for the statutory period, he ac- 
Notice to the mortgagor is 
not necessary where the mortgagee’s possession was 
After a foreclosure or 
an effort to foreclose the mortgage by a decree or 
deed which purports to have that effect, the coh- 
tinued possession of the mortgagee or purchaser: 
thereunder will be deemed adverse,®* unless he ac- 
knowledges the mortgagor’s title;>* and where the 
mortgagee takes possession after condition broken 


Iute.5° 


quires a good title.®* 


adverse from its inception.” 


deed short of a continuous and no- 
torious one, adverse to the mort- 
gagor, give it that effect. Humphrey 
v. Hurd, 29 Mich. 44. 

49. Hurlburt v. Chrisman, 100 Or. 
188, 197 P 261; Yarbrough v. Newell, 
10 Yerg. (Tenn.) 376. 

[a] Sufficiency of notice. — (1) 
Where one constitutes another his 
agent, for the purpose of tendering 
redemption money due on a mort- 
the fact that the mortgagee 
denies to the agent the mortgagor’s 
right to redeem is not such notice 
to the mortgagor as will constitute 
an adverse holding by the mort- 
gagee. Yarbrough ‘v. Newell, 10 
Yerg. (Tenn.) 376. (2) Where, under 
an oral agreement between mort- 
gagor and mortgagee, grantee under 
a deed absolute in: form, the mort- 
gagee was to enter into possession 
as absolute owner of the property, 
the mortgagor had notice that he 
was holding in some other character 
than that of mortgagee in posses- 
sion, sufficiently to initiate the ad- 
verse possession. Hurlburt 
Chrisman, 100 Or. 188, 197 P 261. 

50. Ky.—Reynolds v. White, 94 
Ky. 156, 21 SW 754, 14 Kyl 825. 

Mo.—MecNair v. Lot, 34 Mo. 285, 84 
AmD 78. 

N. Y.—Haley v. Steves, 7 NYSt 
698 [aff 112 N. Y. 665 mem, 20 NE 
413 mem]. 

N. C.—Coxe v. Carson, 169 N. C. 
132, 85 SE 224. 

Eng.—Locking v. Parker, Ti. Ri 
8 Ch. 30; Richardson v. Younge, L. 
Ros Ch, 478: Kinsman ve Rouse al7 
Ch. D. 104; Cholmondeley v. Clinton, 
2 B. & Ald. 625, 106 Reprint 494, 2 
Jac. & W. 1, 37 Reprint 527, 2 Meriv. 
Mis BOO WNC DEACe OU abel dns BO) cond or 
Batchelor v. Middleton, 6 Hare 75}; 31 
EngCh 75, 67 Reprint 1088; Raffety 
v. King, 1 Keen 601, 15 EngCh 601, 
48 Reprint 439; Barron v. Martin, 19 
Ves. Jr. 327, 34 Reprint 539. 

See Brown v. Berry, 89 N. J. Eq. 
230, 108 A 51 (title acquired by a 
mortgagee in possession for more 
than twenty years with no payment 
of interest and no agreement modi- 
fying the transaction is not title by 
adverse possession, the , possession 
being under a conveyance' of the fee, 
and the title being acquired by rea- 
son of mortgagor’s failure to redeem 
within the required twenty years). 

Statutory limitation of time for 
redemption see infra XXIV. 

51. Winburn v. Witt, 134 Ky. 339, 
120 SW 2938. 

52. Nash v. Northwest Land Co., 
15 N. D. 556, 108 NW 792; West v. 
Middlesex Banking Co., 33 S. D. 463, 
146 NW 598. ; 


53. Ill.—Chickering v. Failes, 26 
Til. 507. 

Minn.—Jellison v. Halloran, 44 
Minn. 199, 46 NW 332; Rogers v. 


Benton, 39 Minn. 39, 38 NW 765, 12 
AmSR 613. ' 
Miss.—Nelson v. Ratliff, 72 Miss. 
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And where the | and remains in 


656, 18 S 487. 

N. H.—Clark v. Clough, 65 N. H. 
43, a8 A 526. 

N. Y.—Miner v. Beekman, 50 N. Y. 
337; Landon v. Townsend, 14 NYS 
aids 


N. D.—Mears v. Somers Land Co., 
18 INS =D. (384, 12 TN Witol 6 bryns 
jolfson v. Dagner, 15 N. D. 332, 109 
NW 320, 125 AmSR 595; Nash _ v. 
Northwest Land Co., 15 N. D. 566, 
108 NW 792. 

Okl.—Turk v. Page, 68 Okl. 275, 
WA P20 sie 

S. D.—West v. Middlesex Bank- 
ing Co., 33 S. D. 465, 146 NW 598; 
Houts Vv. Hoyne, 14 S. D. 176, 84 
NW 773. 

{a] A mortgagee purchasing. at a 
void foreclosure sale, and entering in 
good faith, and whose possession has 
been actual, open, and hostile to the 
mortgagor, and has continued for 
such time as to bar a redemption, 
may set up statute of limitations in 
action by mortgagor’s grantee to re- 
deem. Turk v. Page, 68 Okl. 275, 


[b] The possession of a grantee 
of the purchaser at a void foreclos- 
ure sale is deemed adverse, although 
in equity under certain circum- 
stances he may be treated as a mort- 
gagee in possession. Brynjolfson v. 
Dagner, 15 N. D. 332, 109 NW 320, 
125 AmSR 595. 

119 Misc. 


54. Mooney v. Miller, 
134,195 NYS 437. 

[a] Assignment of mortgage by 
mortgagee in possession is an ac- 
knowledgment of mortgagor’s title 
showing mortgagor’s right to redeem 
at date of assignment notwithstand- 
ing lapse of time since judgment 
of foreclosure without sale and mort- 
gagee’s continued possession there- 
after. Mooney v. Miller, 119 Misc. 
134,.195 NYS 487. 

55. Vv... Pittsburg 


U. S8.—Slicer 
Bank, 16 How. 571, 14 L. ed. 10638; 
9 Wheat. 489, 


y.|174 P 1081. 


Hughes Win Eawards, 
6 L. ed, 142; 
Bank; 6 EF. Cas. Nov o354093 2 

Ap EXO) 

Ala.—Dawson v. Hoyle, 58 Ala. 44; 
Byrd v. McDaniel, 33 Ala. 18; Gunn 
v. Brantley, 21 Ala. 633. 

Cal.—Cory v. Santa Ynez Land, 


Wall. 


Cte EConmhoL ale, Wes oO). Le Oe te 
Conn.—Jarvis_ v. W oodruff, 22 

Conn, 548; Lockwood vy. Lockwood, 

Rite: 295; Sheldon v. Bird, 2 Root 

509. 

Ne ee v. Morgan, 10 Ga. 


Iowa.—Crawford v. Taylor, 42 
Iowa 260; Montgomery v. Chadwick, 
7 Iowa 114. 

Ky.—Tibbs v. Reed, 105 Ky. 331, 
49 SW 6, 20 KyL 1208; Reynolds v. 
White, 94 Ve LOG 2 Sivan apie nandlad: 
KyL 825. 

Me.—Munro v. Barton, 98 Me. 250, 
56 A 844; Phillips v. Sinclair, 20 
Me. 269. 

Md.—Crook v. Glenn, 30-Md. 55. 


Cromwell vy. Pittsburg | 
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possession without recognition of 


the right of the mortgagor to redeem, his posses- 
sion will be deemed adverse so as to bar by lapse 
of time the mortgagee’s equity of redemption; 
and the same has been held true as regards the 
possession of a grantee in an absolute deed intended 
as a mortgage.°® 

[§ 414] c. By Third Persons. 
possession in subordination to a mortgagee’s rights 
cannot acquire title by adverse possession so as to 
defeat the mortgagee’s title.” 
sion by the consent or connivance of a mortgagor 
can affect the mortgagee, 
give the latter notice that his rights are invaded.** 
And generally no person claiming a title or interest 
in the land through or under the mortgagor can be 
considered as holding adversely to the mortgagee.*? 


One who asserts 


Likewise, no posses- 


unless it is so open as to 


Mich.—Hoffman v. Harrington, 33 
Mich. 392. 

Minn.—Backus v. Burke, 63 Minn. 
272, 65 NW 459, 

Miss.—Little v. Teague, 60 Miss. 
aoe ‘Kohleheim vy. Harrison, 34 Miss. 

Mo.—Cockerill v. Stafford, 102 Mo. 
57, 14 SW 813; Gordon v. Lewis, 88 
Mo. 378; Cape Girardeau County v. 
Harbison, 58 Mo. 90; McNair v.. Lot, 
34 Mo. 285, 84 AmD : 

Nebr.—Hall v. Hooper, 47 Nebr. 
111, 66 NW 33. 

N. H.—Clark v. Clough, 65 N. H. 
43, 23 A 526; Green v. Cross, 45 N. 
H.5%4. 

. N. J.—Chapin v. Wright, 41 N. J. 
Eq. 438, 5 A 574. 

N. Y.—Finn v. Lally, 1 App. Div. 

411, 37 NYS 437; Slee v. Manhat- 


tan Co., 1 Paige 48; Demarest v. 
esha 3 Johns. Ch. 129, 8 AmD 

N. Cc. Tipton, 85 N. 
Ch AG9. 

Oh.—Robinson v. Fife, 3 Oh. St. 
561. 

S. C.—Frady v. Ivester, 129 S. C. 
536, 125-SE 134 


Wis.—Waldo v. Rice, 14 Wis. 286; 
Knowlton v. Walker, 13 Wis. 264. 

Eng.—Aggas v. Pickerell, 3 Atk. 
225, 26 Reprint 931; Pearson v. Pul- 
ley, 1 Ch. Cas. 102, 22 Reprint 714; 
Whiting v. White, 2 Cox Ch. 290, 30 
Reprint. 135; Chapman v. Corpe, 41 L. 
TT... Rep. N.<S.,) 22- 

[a] Record of adverse possession. 
—Code (1907) § 28380, requiring the 
record of claims of adverse posses- 
sion under specified conditions, does 
not apply to the possession of a prior 
mortgagee and his successors in 
right under the mortgage, Dixon v. 
Hayes, 171 ‘Ala. 498, 55 S 164. 

56. Richter v. Noll, 128 Ala. 198, 
30 S 740; Peshine v. Ord, 119 Cal. 
311, 51 P.536, 638 AmSR TER 


57. Ballard v. Roanoke Bank, 187 
Alay. (835,465 =S:356. 
58. Martin v. Jackson, 27 Pa. 504, 


67 AmD 489. 

59. Hodgdon v. Heidman, 66 Iowa 
24 NW 257; Dadmun vy. Lam- 
son, 9 Allen (Mass.) 85; Potts v. 
Smith, (Mo.) 178 SW 881; Williams 
v. Bennett, 26 N. C. 122. 

[a] Land assigned as dower.—The 
possession of a widow of land as- 
signed to her as dower is not ad- 
verse to the mortgagee of her hus- 
band. Williams v. Bennett, 26 N. 
Cir 2. 

{b] In Ontario a person admit- 
ted into possession as tenant at will 
and remaining in possession without 
acknowledgment for ten years’ after 
the lapse of one year from being 
placed in possession will not acquire 
a title by adverse possession against 
the mortgagee of the lands claiming 
under a mortgage made prior to the 
tenancy at will unless a ten-year pe-- 
riod has elapsed under 10 Edw. VII 
ec 84 § 23, from the last payment 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


t 


—— -§§ 414-416] 
This is the case in regard to a junior encum- 


brancer,®° or a purchaser of the mortgagor’s equity 
of redemption at a sale on execution,®! although it 


has been held otherwise as to an heir of the mort- 


gagor, being in possession and claiming the property 
in his own right,°? and as to one who had entered 
into possession prior to the mortgage under a con- 
tract with the mortgagor and remained in exclusive 
possession for the statutory period.®* But a stran- 
ger who occupies mortgaged land under an open 
claim of absolute ownership holds adversely to the 
mortgagee from the beginning.®** And the posses- 
sion of one who had, while land was held by a 
pledgee as security, purchased the absolute title of 
the pledgee in possession, and held such absolute 


title and occupied and claimed the land as his own, . 


was adverse to the pledgor from the discharge of 
the pledge.*® As against one’ claiming land, not 
under, but against, a mortgage under which it was 
sold, a person claiming through the purchaser at 
the sale could set up a title by adverse possession 
either in person or by his tenant.®® 

[6 415] d. By Mortgagor’s Grantee. A grantee 
of the mortgagor’s equity of redemption takes in 
subordination to the title of the mortgagee, if he 
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has notice of the mortgage, and not in hostility to 
the rights of the latter, and therefore his possession 
of the premises is not adverse to the mortgagee,®* 
although it may be turned into an adverse posses- 
sion by an open disclaimer of holding in subordina- 
tion to the mortgage, and. the assertion of a distinct 
title, brought home to the knowledge of the mort- 
gagee,®* the burden being on the grantee to show 
all the elements necessary to make his possessign 
adverse.°® But if a grantee of the mortgagor has 
no notice, actual or constructive, of the mortgage, 
his possession will be deemed adverse to the mort- 
gagee,”° 

[§ 416] 2. Acquisition of Outstanding Title71—a. 
By Mortgagor. As heretofore stated, it is a general 
rule that a title acquired by the mortgagor after 
the execution of a mortgage containing covenants 
of warranty inures to the benefit of the mortgagee ;*? 
but that in the absence of such covenants no after- 
acquired title passes.“* So it has been held in ju- 
risdictions which take the modern view that the 
mortgagee acquires merely a lien on the premises, 
the title remaining in the mortgagor,"* that, in the 
absence of any covenants in the mortgage, the mort- 
gagor is not estopped to acquire and set up against 


of any part of the principal money|]151 Mo. 107, 52 SW 229; Snyder v.| mortgagor does\ not hold adversely 
or interest secured by the mortgage. |Chicago, ete., R. Co., 112 Mo. 527,| but in subordination to the title of 
Noble v. Noble, 25 Ont. L. 379, 20 SW 885; Chouteau v. Riddle, 110|the mortgagee, the presumption is 


-OntWN 519, 20 OntWR 168, 339, 1 


Mo. 366, 19 SW 814; Combs v. Golds- 


that the alienee of the mortgagor 


294, 9 NW 422; McNair v. Lot, 34 


HIB IN. -C.7306;. 18 SH 601 5-Paprken-v. 
Banks, 79 N. C. 480. But see Baker 
v. Evans, 4 N. C. 417 (holding that, 
where a mortgagor remains in pos- 


debt, his possession 
to that of the mortgagee. 
son v. Allen, 67 Mo. 502. 5 

68. U. S.—Gunnison: v. Chicago, 


is not adverse 
Wilker- 


DomLR 516 {app allowed 27 “Ont. worthy, 109 Mo. 151, 18 SW 1130;jholds in the same right and asserts 
L. 342, 4 OntWN 359, 9 DomLR/| Benton County v. Czarlinsky, 101 Mo. no higher or independent title. So, 
735). 275, 14 SW 114; Atchison v. Pease,|if such transaction be left to its 
60. Hodgdon v. Heidman, 66 Iowa|]96 Mo. 566, 10 SW 159; Lewis v.|}own legal intendments, the  pre- 
645, 24 NW 257. Schwenn, 93 Mo. 26, 2 SW 391, 3|sumption is that the alieneé, like 
61. Dadmun v. Lamson, 9 Allen} AmSR 511; Wilkerson _v. Allen, 67|his vendor, holds in recognition of 
(Mass.) 85; Chouteau v. Riddle, 110; Mo. 502; Taylor v. Planet Prop-|and in subordination tothe prior 
Mo. 366, 19 SW 814; , Lewis v.|erty, etc., Co, 78 Mo. A. 137, and paramount title of the mortga- 
Schwenn, 15 Mo. A. 342; McNeill v. N. J.—Ely v. Wilson, 61 N. J.| gee.” State v. Conner, 69 Ala. 212, 
Riddle, 66 N. C. 290. Kq. 94, 47 A 806; Colton v. Depew, | 216. 

62. Drayton y. Marshall: 14 8. C.]59 N. J. Eq. 126, 44 A 662 [aff 60 {[c] Entry under contract to pay 
Eq. 373, 33 AmD 84. N. J. Eq. 454, 46 A 728, 83 AmSR]| off mortgage debt.—When one enters 
63. Western Canada Loan Co. v.| 650]. ‘ ; upon land which is subject to a 
Garrison, 16 Ont. 81. N. C.—Stancill v. Spain, 133 N..C.| mortgage, under a contract with the 
64. Gorton v. Roach, 46 Mich.|76, 45 SE 466; Williams v. Kerr,| mortgagor to pay off the mortgage 
Mo. 285, 84 AmD 78; Swinley v. 

Force, 78 N. J. Eq. 52, 78 A 249; 

Glezen v. Haskins, 23 R. I. 601, 51 a 

219. 

65. Morton v. Lawson, 1 B. Mon. 
(Ky.) 465. 


66. McFarland v. Cornwell, 151 
N. C. 428, 66 SE 454. 
67. U. S.—Higginson v. Mein, 
Cranch 415; 2 Ls ed. 664. 
Ala.—Christoper v. Shockley, 199 
‘Ala 681, 75° S158; Garren v. Fields, 
131 Ala. 304, 30 "$775; Gafford v. 
Strauss, 89 ‘Ala. 282; 7 S 248, 18 
AmSR 111, 7 LRA 568; State v. Con- 
ner, 69 Ala. 212; Blsberry v. Boykin, 
65 Ala. 336; Williams v. Hatch, 38 
Alas 338); Boyd v. Beck, 29 Ala. 703; 
Herbert v. Hanrick, 16. ‘Ala. 581. 
Ark.—Goodman v. Pareira, 70 Ark. 
49, 66 SW 147; Duke v. State, 56 
Ark. 485, 20 Sw 600; Whittington v. 
Flint, 43 Ark. 504, 51 AmR 572; 
Ringo vy. Woodruff, 43 Ark. 469. 
Cal.—Dobbins v. Economic Gas Co., 


mez Calrrole, 189 ve ellos: 
Fla.—Jordan y. Sayre, 24 Fla. 1, 
3 8 329. 
Ga.—Fry v. Shehee, 55 Ga. 208. 


Tll.—Alsup v. Stewart, 194 Ill. 595, 
62 NE 795, 88 AmSR 169; Medley v. 
Elliott, 62 Ill. 532; Harding v. Dur- 
and, EYSNSUL, J, DOL, 

- Iowa.—Watts v. Creighton, 85 Iowa 
154, 52 NW 12; Grether v. Clark, 75 
Towa 383, 39 NW 655, 9 AmSR 491; 
Hodgdon v. Heidman, 66 Iowa 645, 


24 NW 257; Jamison v. Perry, 38 
Iowa 14. 

ee oe Vv. Sturdivant, 18 Me. 
104. 

Mich.—Wanzer v. Blanchard, 3 
Mich. ; 


Miss.—Benson v. Stewart, 30 Miss. 


oe 
: o.—Stayton v. Hastain, 221 Mo. 
712, “120 SW 763; Eyermann v. Piron, 


session, and, after the mortgage is 
forfeited, sells tu another, 
no notice, 
session 
title). 

R. I.—Glezen v. Haskins, 23 R. I. 
601, 51 A 219; Doyle v. Mellen, 15 
EAs, O23; o Ar 0os 

S. C.—Lynch v. Hancock, 14 S. C. 
665) Clarkev:cSmith; 13° SiC. 585. 

Tenn.—Boyd v. Martin, 9 Heisk. 


382. 
Tex.—Roosevelt v. Davis, 49 Tex. 
(Civ. 


463; Templeman v. Kempner, 
A.) .223 SW 293. 

Va.—Bowie v. Westmoreland Poor 
School Soc.,-75 Va. 300; Creigh v. 
Henson, 10 Gratt. (51 Va.) 231; Pow- 
nal) v.. Taylor: 10% Leich=<(37 Via.) 
172, 34 AmD 725; Newman yv. Chap- 
man, 2 Rand. (23 Va.) 938, 14 AmD 
766. 

Wash.—Thornely v. Andrews, 40 
Wash. 580, 82 P 899, 111 AmSR 983, 
1 LRANS 1036. 

Wis.—Maxwell v. Hartmann, 50 
Wis. 660, 8 NW 103; Avery v. Judd, 
21 Wis. 262. 

Eng.—Doe v. Barton, 11 A. & E. 
307, 39 ECL 181, 113 Reprint 432; 
Hitchman v. Walton, 4M. & W. 409, 
150 Reprint 1489. 

[a] Reason for rule.—‘“‘A grantee 
succeeds to the estate and occupies 
the possession of his grantor. He 
takes subject to the encumbrance, 
and his title and possession are no 
more adverse to the mortgagee than 
was the title and possession of the 
mortgagor.” 2 Jones Mortg. § 1212; 
Chouteau. v. Riddle, 110 Mo. 366, 
372, 19 SW 814. 

[b] 
of mortgagee’s 


! who has 
and he continues in pos- 
seven years, he acquires 


alienee.—‘“‘As -the 


Presumption as to possession. 


ete. ReVCos ol LP WEG 629) Fath ot30 
Fed. 259, 64 CCA 505 (certiorari den 
IVT. Ss 623, -25 ‘SCt 799,° 49" Ted. 


STE 

Ala.—Christopher v. Shockley, “199 
Ala. 681, 75 -S 158. 

rit: —Palmer V.. Snell V1 TNs p61 
Medley v. Elliott, 62 Tll. 532; Brown 
v. Devine, 61 Ill. 260; Harding 
v. Durand,. 36: Ill. A. 238 [rev -on 
ye grounds 138 Ill. 515, 28 NE 
Rees H.—Tripe v. Marcy, 39 N. H. 


N. J.—Ely v. Wilson, 61 N. J. Eq. 
94, 47 A 806. 

[a] A grantee of a part of the 
mortgaged premises may establish an 
adverse holding against the mortga- 
gee, and payment of interest on the 
mortgage debt by the mortgagor will 
not affect.the character of his pos- 
session. Ely v. Wilson, 61 N. J. 
Eq. 94, 47 A 806. 

[b] Sufficiency of knowledge.—A 
mortgagee’s knowledge of the sale of 
the land and that the grantee was 
living on it does not charge her 
with notice of the grantee’s repu- 
diation of her rights, and his pos- 
session is not adverse. Christopher 
Vv, Shockley, (199 Alay 681 755 Selb is: 


69. Christopher v. Shockley, 
supra. 

70. Parker v. Jones, 57 Ga. 204: 
Weathersbee v. Goodwin, 175 N.C 


234, 95 SE 491; Parker v. Banks, 
79 N. C. 480; Baker. v. Evans, 4 N. 
Conant. 

Path eres of mortgagor see 


See supra § 395 note 78. 
See supra § 395 note 79.: 
See supra § 3. 


‘ 
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the mortgagee an outstanding title.7*> In other | title to the land, using her separate estate, and 


words an estoppel could arise only by virtue of the 
covenants in the mortgage, and not from any sup- 
posed relation of subservieney on the part of the 
mortgagor to the mortgagee.’® On the other hand, 
in those jurisdictions where the mortgagee is re- 
garded as legal owner of the property. and as en- 
titled to its possession,’’ it has been held that the 
mortgagor, holding the relation of quasi tenant to 
the mortgagee, is estopped to acquire and set up any 
title hostile to the latter, even though the mortgage 
contains no covenants of title.7® It is well settled, 
however, that, where a mortgagor suffers the mort- 
gaged land to be sold for delinquent taxes and buys 
it in at the tax sale, he does not thereby defeat the 
lien of the mortgage, and cannot be permitted to 
set up the tax title in opposition to the rights of 
the mortgagee, but his purchase is regarded merely 
as a payment of the taxes;*® and the rule is the 
same where the person who makes the purchase is 
the owner of only a small undivided interest in the 
equity of redemption.*° So a tax title taken in the 
name of a third person, by collusion with the mort- 
gagor and really for his benefit, cannot defeat the 
lien or rights of the mortgagee;*! and the owner 
of a second mortgage has such an interest as will 
entitle him to invoke the aid of equity to prevent the 
foreclosure of a tax lien by one holding it for the 
benefit of the mortgagor.*? But a purchase of a tax 
certificate by the mortgagor’s son, who subsequently 
becomes his sole heir, is not within the rule in 
the absence of any evidence of fraud or collusion.*? 
So the wife of a mortgagor may purchase a tax 


‘the other hand 


hold it against the mortgagee, if she does not act 
in collusion with the mortgagor.®* 

After foreclosure. Where a mortgage contain- 
ing no covenant of warranty has been foreclosed, 
and the relation of mortgagor and mortgagee extin- 
guished by a sale of the mortgaged premises, it 
has been held that the former is under no duty to 
protect the title of the purchaser, nor is he pre- 
cluded from subsequently acquiring and claiming 
under an outstanding and paramount title.6° On 
it has been held that, where a 
mortgage contained warranties of title and against 
previous encumbrances, although taxes for a cer- 
tain year were a lien thereon, and after foreclosure 
and expiration of the time for redemption the 
mortgagee refused to recognize the tax deed, and 
the mortgagor purchased the property from the 
holder of the deed, his purchase operated as pay- | 
ment of the taxes and as a redemption inuring 
to the mortgagee’s benefit.26 But where the mort- 
gagee in such case had taken usurious interest, 
and refused to redeem from the third party’s tax 
title, it was held that he was in no position to 
invoke the aid of equity to reinstate his interest 
in the premises after the mortgagor had repur- 
chased from the holder of the tax title.*’ 

[§ 417] b. By Mortgagee or His Grantee.88 The 
general rule is that a mortgagee cannot make such 
a purchase of the property covered by his mort- 
gage, at a tax sale, as will cut off the title of the 
mortgagor or the rights of other parties beneficially 
interested,®® although he thereby acquires an addi- 


75. McManness v. Paxson, 37 Fed. Md.—Waring v. National Sav., etc., Mich.—Chamberlain vy. Forbes, 126 
296; Bush v. White, 85 Mo. 339;]|Co., 138 Mad. 367, 114 A 57. Mich. 86, 85 NW 253. 
National F..Ins.:. Co. v. McKay,‘ 5 Mich.—Napper v. Fitzpatrick, 194 Miss.—Carter v. Bustamente, 59 
AbbPrNS (N. Y.) 445, 1 Sheld. 138.|} Mich. 175, 160 NW 400; Fells v. Bar- | Miss. 559. 

76. Bush v. Wy pales 85 BAG: 339. bour, 58 Mich. 49, 24 NW 672. N. H.—Drew v. Morrill, 62 N. H. 

77. See supra § 3 Minn.—MacEwen sv. Beard, 58 | 565. 


73. Tully v. Taylor, 84 N. J. Eq. 
459, 94, A 572, LRA1918B 731; Wires 
v. Nelson, 26 Vt./13; Doe*v. Clifton, 
4 A, & E. 809, 31 ECL 356, 111 Re- 
print 988; Doe v. Vickers, 4 A. & E. 
(82, 61) EOL 845,111 Reprint” 97. 
And see supra § 395. 

Estoppel to claim in derogation 
of mortgage generally see Estoppel 

27. 

79. Cal.—Barnard v. Wilson, 74 
Cal, 5912, 16..P 357. 

Conn.—Goodrich v. Kimberly, 48 
Conn. 395; Middletown Savy. Bank vy. 
Bacharach, 46 Conn. 513. 

Fla.—Jordan Vv. Sayre, 29 Fla. 100, 
10 S 823. 

Ill—McAlpine v. Zitzer, 119 Ill. 
273, 10 NE 901; Medley v. Elliott, 62 
WE 532 [afl 174 Tle £25,)51 NE 193, 
66 AmSR 262]; Ralston v. Hughes, 
13.Ill. 469; Voris v. Thomas, 12 Ill. 
442; Frye v. State Bank, 11 Ill. 367; 
Choteau v. Jones, 11 Ill. 300, 50 AmD 
460; Connecticut Mut. L. Ins. Co, ¥. 
Stinson, 62 Til. -A.; 319. 

Ind.—-Cooper v. Jackson, 99 Ind. 
566; Travellers Ins. Co. v. Patten, 98 
Ind. 209; Willette v. Gifford, 46 Ind. 
A. 185, 92 NE 186. 

Iowa.—Dayton v. Rice, 47 Iowa 
420; Fair v. Brown, 40 Iowa 209; 
Stears v. Hollenbeck, 38 Iowa 550; 
Porter v. Lafferty, 33 Iowa 254. 

Kan.—Shrigley v. Black, 66 Kan. 
218, 71 P 301; McLaughlin v. Dar- 
lington, 6 Kan. A. 212, 50 P 507. 

La.—Nurdin v. Bouanchaud, 152 
La. 853, 94 S 420; Beltram v. Villere, 
4 S$ 506; Magner v. Hibernia Ins. Co., 
30 La. Ann. 1857; Renshaw v. Staf- 
ford, 30 La. Ann. 853. 

Me.—Boyd v. Jensen, 122 Me. 
118 A 718; Phinney v. Day, 76 Me. 
83; Dunn v. Snell, 74 Me: 22; Fuller 
vy. Hodgdon, 25 Me. 243; Gardiner v., 
Gerrish, 23 Me. 46. 


31, 


Minn. 176, 59 NW 942; Allison v. 
Armstrong, 28 Minn. 276,-.9 NW 806, 
41 AmR 281. 

Mo.—Davis vy. Evans, 174 Mo. 307, 
73 SW. 512. 

Mont.—Harrington vy. McLean, 70 
Mont. 51, 223 P 912. 

-Nebr.—WNielsen vi Central Nebras- 
ka Land, etc., Co., 87 Nebr. 518, 12% 
NW 897; Toliver v. Stephenson, 83 
Nebr. 747, 120 NW 450; Pitman vy. 
Boner, 81 Nebr. 736, 116 NW 778. 

N. H.—Kezer v. Clifford, 59. N. H. 
208; Woodbury v. Swan, 59 N. H. 22. 
N, J.—Ripley v. Schenck, 9G) NG Ok 
Eq. 547, 126 A 6038, 604 [eit Cyc}; 
Stewart vy. Fairchild-Baldwin Co., 90 
N. J. Ea. 139, 106 A 406; Farmer v. 
Ward, 75 N. J. Eq. 33, 71 A 401. 

N. 'Y.—Pines v. Novick, 168 App. 
Div.’ 155,153 NYS ‘891. 

N. C.—-Ryan v. Martin, 
232, 9 SH-197. 
Okl.—Union Sav. Assoc. vy. Cum- 
mins, 78 Okl. 265, 190 P 869. 

Ss. C.—Interstate Bldg., etc., Assoc. 
v. Waters, 50 S. C. 459, 27 SE 948. 
Wis.—Roach vy. Sanborn Land Co., 
140 Wis. 4385, 122 NW 1020; Newton 
v. Marshall, 62 Wis. 8, 21 NW 803; 
Avery v. Judd, 21 Wis. 262. 
Acquisition of tax title by pur- 
chaser of mortgaged property seé 

Sav. 


infra § 834. 

80. Middletown Bank | y. 
Bacharach, 46 Conn., 513. 

Sl OU §.—Mendenhall v. Hall, 134 
TW Si559)210) SCt 616, 88inliveed: 1012, 


103 N. C. 


ULE —McAlpine Vv. ‘Zitzer, OMT 
273, 10 NE 901. 
Iowa.—Connolly v. Connolly, 63 


Iowa 202, 18 NW 868; 
Ins. Co. v. Wright, 54 Iowa 606, 
NW 93. 

La.—Nurdin v. Bouanchaud, 152 
La. 853, 94 S 420; Austin v. Citizens’ 
Bank, 30 La. ‘Ann. 689. 


Equitable L. 


N. Y.—Pines v. Novick, 168 App. 
Div. 155, 158 NYS"891: 

Okl.—Union Say. Assoc. v. Cum- 
foes 78 Okl. 265, 190 P 869. 

[a] Rule applied.—Where, pend- 
ing foreclosure suit, afterward com- 
promised by giving a new mortgage, 
the mortgagor’s wife purchased the 
property at a tax sale with the mort- 
gagor’s money, pursuant to a fraudu- 
lent scheme to defraud the moyt- 
gagee, the sale amounted to nothing 
more than a payment of the taxes by 
the mortgagor and conveyed nothing 
to the wife and gave the mortgagee 
the right to ignore the sale in fore- 
closing the new mortgage. Nurdin 
dad crue yee 152 La. 853, 94 S$ 

82. Pin v. ele 168 App. 
Div. 155, S3 NYS 89 

83. Wilson v. eet: 145 Iowa 
696, 124 NW 875. 

84. Wood v. Armour, 88 Wis. 488, 
60 NW 791, 43 AmSR 918. 


igen Jackson y. Littell, 56 N. Y. 
gs6. Napper vy. Fitzpatrick, 194 


Mich, 175, 160 NW 400. 
87. Napper v. Fitzpatrick, supra. 
88. Right of mortgagee to pur- 
chase at foreclosure sale. see infra 
>. OAH >. ©. 8 
8s9. Cal—wWard v. Matthews, 80 
Cal, 348, 22 P 187. 
3 Fla Jackson v. Relf, 26 Fla. 465, 
Ill.— Stinson v. Connecticut Mut. 
L; sins, -Go.)) 2745 111,125,551 NEARS 
66 AmSR 262 Laff 62 Dll As 28 19a% 
Moore vy. Titman, 44 Ill. 367; Chick-~ 


ering v. Failes, 26 Ill. 507; Ragor v. 
Lomax, 22 Ill. A. 628. 


Praha was oe: v. Kelley, 88 Ind. 
Kan.—Dusenbery vy. Bidwell, 86 


Kan. 666, 121 P 1098. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, © 
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tional lien for the amount paid;® and the same 
rule is applied to the mortgagee’s grantee or as- 
signee of the mortgage,®! or to any third person 
who acquires a tax title by conspiracy with the 
mortgagee.°? It has been held, however, that a 
mortgagee may acquire a valid tax title where he 
is under no legal or contractual obligation to pay 
the taxes, on the mortgagor’s failure to do so,°* 
_and that a mortgagee not in possession is not 
bound to pay the taxes and does not hold a fiduciary 
relation to the mortgagor such as to disqualify him 
from buying at a tax sale,°* although it is other- 
wise if he is in possession and receiving the rents 
and profits.°° In co cases, as, where the land 
is sold on execution under a judgment constituting 
an elder lien to that of the mortgage, there is 
nothing to prevent the mortgagee from acquiring 
and asserting a paramount title;°* but a mort- 
gagee who, acting in behalf of the mortgagor, takes 
a quitclaim deed from a judgment creditor after 
‘the mortgagor’s time for redemption from the exe- 
cution sale has expired, cannot by such act cut off 
the mortgagor’s right to redeem from the mortgage 
on payment of the amount due.*’ 

Title acquired before commencement or after ter- 
mination of relation. The rule forbidding a mort- 
gagee to acquire a tax title so as to defeat the 
_mortgagor’s rights®* does not apply where the 
purchase of the tax title is made before the rela- 
tion of mortgagor and mortgagee begins®® or after 

Ky.—Eblen v. Major, 147 Ky. 44, | 539. 


1428 SW 748. 94. 
La.—Crutchfield v. Moch, 148 La. | 223; 

201, 86 S 744. 408; 
Mass.—Walsh v. Wilson, 130 Mass.| P 1052, 90 P 422, 


124. 
Mich.—Baker v. Clark, 52 Mich. 22, 
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‘of a prior mortgage.§ 


Waterson v. Devoe, 
Eastman v. Thayer, 60 N. H. 
Jones v. Black, 18 Okl. 


Beckwith v. Seborn, 
SE 453; Summers v. Kanawha Coun- 
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it 1s terminated. 

Mortgagor’s title fraudulent. A person who has 
in good faith taken a mortgage from one holding 


‘the legal title under a conveyance which is fraudu- 


lent as to creditors of the grantor, upon subse- 
quently acquiring knowledge of the fraud, may law- 
fully buy in an outstanding paramount title, such 
as a tax title, for his own benefit.” 

Rights of second mortgagees. It has been held 
that a first mortgagee owes.no duty to the other 
henholders, and may cut off the lien of a second 
mortgage by purchasing the property at a tax 
sale.? On the other hand it has been held that one 
who purchases on foreclosure of a senior mortgage 
cannot, by purchase at a tax sale, acquire rights 
which will prevent a junior mortgagee, who was 
not a party to the foreclosure proceedings, from 
redeeming.* 

Rights of judgment creditors. It has been held 
that a mortgagee may purchase the property at a 
sale under a tax execution, and, if the sale is fair 
and there is no fraudulent collusion between him 
and the mortgagor, his tax title will be good as 
against a judgment creditor whose lien is older 
than the mortgage,® especially where the tax exe- 
cution is older than the mortgage.® 

[§ 418] ¢. By Junior Lienholders.? A’ junior 
mortgagee or lienholder cannot, by purchase at a 
tax sale, acquire a title which will defeat the lien 


‘ 


outstanding title, such purchase 
inures to the benefit of all the bene- 
ficiaries of the mortgage, at their 
election, made within a reasonable 
time and upon a proportionate con- 
tribution. Booker v. Crocker, 132 
Fed. 7, 65 CCA 627; Knox v. Randall, 


344, 88 
11 AnnCas 753; 
3 W. Vaw 1, 6 


17 NW 225; Maxfield v. Willey, 46 ty2, 2OLRWio Vive Oo: 24 Minn, 479. 
Mich. 252, 9 NW 271; Taylor v. Sny- 95. Ind.—Schenck v. Kelley, 88 97. Williams v. Bolt, 170 Mich. 
der, Walk. 490. ' Ind. 444. 517,186 NW 472. 

Miss.—Martin v. Swofford, 59 Miss. Kan.—Miller v. Ziegler, 31 Kan. 98. See Supra text and note 89. 
328; McLaughlin v. Green, 48 Miss. |} 417, 2 P 601. 99. Eaton v. McCarty, 34 Ida 747, 


175. 
'""N: J=—Brown v. Berry, 89 N. J. 
Bg. 230, 108 A 51; Farmer v. Ward, 
75 N. J. Ea. 33. 71 A 401. 

N. M.—Kershner v. Trinidad Mill- 
ine retc.,.Co,, 27. No) M326, 20h) P 
1055 


N. C.—Cauley v. Sutton, 150 N. C. 
327, 64 SE 3. 

R. I—Hall v. Westcott, 15 R. I. 
373 5 A 629. 

s. D.—Rapid City First Nat. Bank 
v. McCarthy, 18 S. D. 218, 100 NW 
14. 

Tenn.—Watson v. Ryan, 3 Tenn. 
Ch. 40. 

Wash.—Comer v. Moore, 115 Wash. 
61, 196 P 591; Maher v. Potter, 60 
Wash. 443, 111 P 453; Shepard v. 
Vincent, 38 Wash. 493, 80 P 777. 

Ont.—Scholfield v. Dickenson, 10 
Grant Ch.. 226; Smart v. Cottle, 10 
Grant Ch. 59. 

90. Walsh v. Wilson, 130 Mass. 
124; Kershner v. Trinidad Milling, 
Blew CO., wo eN ee 326, 201 Brld5s: 
Cauley v. Sutton, 150 N. C. 327, 64 
SE 3; Maher v. Potter, 60 Wash. 443, 


111 P 453. See also supra § 375. 

91. Ragor v. Lomax, 22 Ill. A. 
628. 

92. Maher v. Potter, 60 Wash. 443, 
111 P 453. 
' 93. Fla.—Spratt v. Price, 18 Fla. 
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Kan.—McLaughlin v. Acom, 58 
Kan. 514, 50 P 441. 

Minn.—Reimer v. Newel, 47 Minn. 
237, ae NW 865. 

N. —Cornell v. Woodruff, 77 N. 
Y. Cn Ten Eyck v. Craig, 62 N. Y. 
he Williams v. Townsend, 31 N. Y. 


Okl.—Price v. Salisbury, 41 Okl. 
416, 138 P 1024,, LRA1917D 520; 
Jones v. Black, 18 Okl. 344, 88 P 
1052, 90 P 422, 11 AnnCas 753. 

Man.—Miller v. McCuaig, 6 Man. 


Mass.—Home Sav. Bank y. Boston, 
131 Mass. 277. 
fa ee H.—Brown v. Simons, 44 N. H. 

oO. 
ae! *Y.—Ten Eyck v. Craig, 62 N. Y. 
HAD .—Shoemaker v. Bank, 15 Phila. 

Wis.—Burchard v. Roberts, 70 
Wis. 111, 35 NW 286, 5 AmSR 148. 

[a] A mortgagee who has become 
the absolute owner by foreclosure, 
and then buys at a tax sale, only in 
legal effect pays the tax, and has no 
remedy if the sale is invalid. Home 
Sav. Bank v. Boston, 131 Mass. 277. 

96. U. S.—Booker v. Crocker, 132 
Fed. 7, 65 CCA 627. 

Ala. -_Junkins v. Lovelace, 72 Ala. 


303; Walthall v. Rives, 34 Ala. 91; 
Duval v. Planters’, etce., Bank, 10 
Ala. 636. 


Ark.—Dennis v. Tomlinson, 49 Ark, 
568, 6 SW 11. 


{fla-—Harrison v. Roberts, 6 Fla. 
os al 

pa RT da toe v. Randall, 24 Minn. 
479. 


N. Y.—Ten Eyck v. Craig, 62 N. 
Y.° 406% Trimm vy. Marsh, 54 N.Y. 
599,:13 AmR 623; "Cameron Vv. Irwin, 
5) Hill 272. 

Wis.—Wright v. Sperry, 25 Wis. 
617, 21 Wis. 331; Sturdevant v. Ma- 
ther, 20 Wis. 576. 

See Lineker v. McColgan; 54 Cal. 
A. 771, 202 P 936 (a mortgagee could 
purchase for his own use and bene- 
fit a certificate of sale under execu- 
tion, which was a junior lien and 
included the mortgagor’s equity of 
redemption). 

[a] Where one or more of several 
bondholders or beneficiaries under a 
mortgage or trust deed purchase at 
an execution sale under a judgment 
prior to the mortgage a portion of 
the lands mortgaged, or buy in an 


202 P 603 (when one purchases prop; 
erty at a sale for delinquent taxes, 
the fact that he later takes a mort- 
gage on it does not preclude. him 
from relying on his tax title). 

1. National Surety Co. v. Walker, 
(Iowa) 117 NW _ 1114; Ensley v. 
a ee 160 Mich. 299, 125 NW 

[a] Illustrations.—(1) A mortga- 
gee purchasing the premises. under 
a foreclosure decree subsequently 
reversed may, while holding an ap- 
parent title under the sheriff’s deed, 
acquire for himself a tax title. Na- 
tional Surety Co. v. Walker, (Iowa) 
117 NW 1114. (2) Where a mortga- 
gee purchased the premises at fore- 
closure sale, he may, after the ex- 
piration of the year of redemption, 
be a purchaser at a tax sale, where 
they are sold for taxes which ac- 
crued when he was'7 mortgagee. 
Ensley v. poolbaugh, 160 Mich. 299, 
125 NW 279 

Ze Gjerness v. Mathews, 27 Minn. 
3820, 7 NW 355. 

3. Connecticut Mut. L. Ins..€o.. v. 
Bulte, 45 Mich. 113, 7 NW 707. 

4 Anson vy. ‘Anson, 20 Iowa 55, 
89 AmD 514. 

Junior mortgagees as parties see 
infra XXIII. 

5 Gwinn v. Smith, 55 Ga. 145. 

6 Gwinn v. Smith, supra. 

7. Right of junior mortgagee to 
purchase at foreclosure sale see in- 
fra XXII, XXIII. 


8 U. S.—Horner v. Dellinger, 18 
Fed. 495. 

Conn.—Goodrich v. Kimberly, 48 
Conn, 395. 


Ind.—Abbott v. Union Mut. L. Ins. 
Co., 127 Ind. 70, 26 NE 153. 

Iowa.—Eck v. Swennumson, 173 
Iowa 423, 35 NW 503, 5 AmSR 690; 
Frank v. Arnold, 73 Iowa 370, 35 
NW 453; Strong v. Burdick, 52 Iowa 
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[§§ 419-420 


XIII. RECORDING AND REGISTRATION® 


[§ 419] A. Statutory Provisions. 
dictions there are statutes providing for the record- 
ing or registration of mortgages on real property,!° 
their usual purpose being to charge persons subse- 
quently dealing with the property with notice, actual 
of what the records 
Such a statute, in relation to the necessity, time, 
may include mort- 
gages executed before its passage, if the intention 
to make it retroactive clearly appears;!2 but this 


or constructive, 


place, or manner of recording, 


[By Axsert DeForest TYLER] 


In most juris- 


disclose.** | recorded, 


effect will not be given to a law validating previous 


630, 3 NW, 707; Garrettson v. Scho- 
field, 44 Iowa 35; Fair v. Brown, 40 
Iowa 209. 

Mich.—Connecticut Mut. L. Ins. 
Co. v. Bulte, 45 Mich. 113, 7 NW 707; 
Horton v. Ingersoll, 13 Mich. 409. 

Minn.—Norton v. Metropolitan L. 
Ins. Co., 74 Minn. 484, 77 NW 298, 
539; American Baptist Missionary 
Union v. Weeks, 72 Minn. 484, 
NW 713, 77 NW 36. But see Wilson 
v. Jamison, 36 Minn. 59, 29 NW 887, 
1 AmSR 635 (where a judgment to 
the contrary was affirmed by a di- 
vided court). 


Miss.—McLaughlin v. Green, ‘48 
Miss. 175. 

Mo.—Davis v. Evans, 174 Mo. 307, 
73 SW 512. 

N. H.—Woodbury vy. Swan, 59 N. 
ls by 
S. D.—Safe Deposit, ete. Co. v. 
Wickhem, 9 S. D. 341,'69, NW 14, 62 
AmSR 873. 

Tenn.—Boyd v. Allen, 15 Lea 81. 


Wis.—-Newton v. Marshall, 62 Wis. 


8;.21 NW 803; Smith v. Lewis, 20 
Wis. 350. 

9% Cross references: : 
Assignment of mortgage see infra 


§§ 678, 679. 

Delay in recording as affecting third 
persons see infra § 530. 

Failure to record mortgage as affect- 
ing third persons see infra §§ 528, 
531. 

Mortgagees as bona fide purchasers, 
effect of record as notice see infra 

486. 

poe of liens as dependent on 
priority of record see infra §8§ 
491-502. 

Record ‘as notice to third persons 
see infra §§ 513-527. 

Recording acts generally see Records 
[34° Cyer 577); 

Recording deed generally see Deeds 
§§ 184-194. 

Mandamus to compel registration 

see Mandamus § 249. 

10. See statutory provisions. 
Necessity of recording as between 

parties to mortgage see infra § 420. 
11. Mills v. East Feliciana, 25 La. 

Ann. 142; Munro vy. Merchant, 26 

Barb. 383 [rev on other grounds 28 

No ay. 95 "Simith vo. iFuller, 152) Noe: 

7, 67 SE: 48. See P. T. McDermott, 

Inc. v. Lawyers’ Mortg. Co., 232 N. 

Y. 336, 133 NE 909 (building loan 

agreement). ’ 
Effect of failure to record as 

against third persons see infra §§ 

528-537. ; 


Record as notice to third persons 
see infra §§ 5138-527. 

12° (/wabry’s) Succ: . 23) uar Ann, 
361; Jackson v. Van Valkenburg, 8 
Cow. (N. Y.) 260. 

13. Lowry v._ Mayo, 41 Minn. 388, 

NW 78; Champion Fibre Co.’ v. 
183 N.C. *600, 112 SE 810; 
Campbell v. Nonpareil Fire-Brick, 
éte;, (Con 1d Va.-291. 

[a] Thus the validation by the 
Curative Act of 1913 (now Consol. 
St. § 3362) of registration of a 
mortgage acknowledged before a 
commissioner of deeds is ineffective 
against a deed under execution sale 
against the mortgagor between the 


registration and the cure, as it may 
not impair or interfere with vested 
right of others. Champion Fibre Co. 
v. Cozad, 183 N. C. 600, 112 SE -810. 

14. See also infra §§ 528-537. 

15. U. S—Bacon v. Northwestern 
Mut. L. Ins. Co., 131 U. S. 258, 9 SCt 
787, 33 L. ed. 128; Shields v. Shiff, 
T2722. ‘Si. ' 351; 8 Sct 510, 31 L. ed. 
445; Ward v. Ward, 145 Fed. 1023, 


‘74 CCA 146 [aff 131 Fed. 946, and 


certiorari den 206 U. S. 564 mem, 27 
SCt 796 mem, 51 L. ed. 1190 mem]. 


gone Andrews v. Burns, 11 Ala. 
it 

Ark.—Western Tie, etc., Co. 
Campbell, 113 Ark. 570, 169 SW 253, 


AnnCas1916C 943; Rhea y. Planters’ 
Mut. Ins. Assoc., 


77 Ark. 57, 90 SW 
850. 


Cal.—Downing v. Le Du, 82 Cal. 
471, 23 P 202. 

Ga. —Cooper v. ‘Bacon, 143 Ga. 64, 
84 SE 123; Hawes y. Glover, 126 Ga. 


805, 55 Sha 62; James v. Penny, 76 
Ga. 796; Gardner v. Moore, 51 Ga. 
Soe ‘Hardaway v.. Semmes, 24 Ga. 

Ill.—De Voigne v. Chicago Title, 
etc., Co., 304 Tll. 177, 186 NE 498: 
Alvis v. Morrison, 63 TS Sis 14 
AmR 117. 


Ind.—Kirkpatrick v. Caldwell, 32 
ane 299; Perdue v. Aldridge, 19 Ind. 
Iowa.—Duncan vy. Miller, 64 Iowa 
223, 20 NW 161; Tama City First 
Nat. Bank v. Hayzlett, 40 Iowa 659; 
Carleton v. Byington, 18 Iowa 482; 


poem Ven bodhuniter,  sii2 Iowa 
Kan.—Northwestern Forwarding 


ae v. Mahaffey, 36 Kan. 152, 12 P 

Ky.—Robertson v. Sebastian, 99 
SW _ 933, 30 Kyl 883; Talle v. Talle, 
12 Ky. Op. 410; Blue v. Hoover, 13 
Ky. Op. 53. 

La.—Mills v. East Feliciana, 25 
La. Ann, 142; Boissac vy. Downs, 16 
La. Ann. 187; Haines v. Verret, 11 
La. Ann. 122; Callard v. Matthews, 
10 La. Ann. 233; Duncan v. Elam, 1 
Rob. 135; Lanusse vy. Lanna, 6 Mart. 
N. S. 103; Lafon v. Saddler, 4 Mart. 
476; Dreux v. Dreux, 3 Mart. N. Ss. 
239; Miller v. Mercier, 3 Mart. N. S. 
229> But see Tilden v. Morrison’s 
Suce., 33 La. Ann. 1067 (holding that 
under Civ. Code art 3369, an unre- 
corded mortgage ceases to have any 
effect after ten years, even between 
the parties thereto); Berwin  v. 
Weiss, 28 La. Ann. 363 (holding that, 
as regards its effect on the debtor’s 
property, a conventional mortgage 
must be recorded, but until the 
adoption of the constitution of 1868 
it was not necessary to record a 


legal mortgage), 
ee St .—Snowden y. Pitcher, 45 Md. 
Mass.—Howard Mut. Loan, ete., 


Assoc. v. McIntyre, 3 Allen 571. 

Mo.—Trigg v. Vermillion, 113 Mo. 
230, 20 SW 1047. 

Nebr.— McKenzie v. Beaumont, 70 
Nebr. 179, 97 NW 2265: Blair State 
Bhs v. Stewart, 57 Nebr. 58, 77 NW 

N. J.—Fidelity Trust Co. v. Fed- 


defective records where it would result in the de- 
struction of rights already vested.1* 

[§ 420] B. Necessity of Recording as between 
Parties to Mortgage.!+~ 
gage which is otherwise valid, but has not been 
creates a lien’ on the property affected 
and is binding and effective as between parties to 
the instrument? and all persons claiming under it.?® 
Being binding on the mortgagor, it is equally effec- 
tive against his administrator,‘’ and against his 


As a general rule a mort- 


|eral Trust Co., 87 N. J. Eq. 550, 100 
A 615. 


M. 
Parker, 14 


N. M.—Moore v. Davey, 1 N. 
303, 

N. Y.—Forrester v. 
Daly 208, 6 NYSt 274; Pancoast v. 
American Heating, etc. Co. 66 
HowPr 49; Clute v. Robison, 2 Johns. 
595 

N. C.— Ely Vv. Norman, 175) Naas 
294, 95 SE 543; McBrayer v. Harrill, 
152 N. C. 712, 68 SE 204; Smith v. 
Fuller, 152 N. C. 7, 67 SE 48; Wil- 
liams v. Jones, 95 N. C. 504; Leggett 
v. Bullock, 44 N. C. 283. 

Oh.—Stewart -v. Hopkins, 30 Oh. 
St. 502; Sidle v. Maxwell, 4 Oh. St. 
236; Bloom v. Noggle, 4 Oh. St. 
45; Fosdick v. Barr, 3 Oh. St. 471; 
Snyder v. Betz, 2 Oh. Cir. Ct. 485, 1 
Oh. Cir. Dec. 602. 

Or.—Moore v. Thomas, 1 Or. 201. 

Pa.—Girard Trust Co. v. Baird, 212 


Pa. 41, 61 A. 507, 1, LRANS» 4053 
Nice’s App., 54 Pa. 200; Levinz v. 
Will, 1 Dall. 430, 1 L. ed. 209. 

Ss. C.—Brailsford v. House, 10 S. 
Cri, si. 

S. D.—Murphy y. Plankinton Bank, 
13 S. D. 501, 83 NW _ 575. 

Tenn.—Literer v. Huddleston, (Ch. 
A.) 52 SW 1003; Herman v. Clark, 
(Ch. A.) 39 SW 873. 

Tex.—Cavanaugh v. Peterson, 47 


Tex. 197; Shaw v. Jackson, (Civ. A.) 
227 SW_520. 

Vt.—Wilder v. Wilder, 82 Vt. 123, 
72 A 208. 

Wis.—Claridge v. Evans, 137 Wis. 
218, 118 NW 198, 803, 25 LRANS 
144. 

Newfoundl.—In re Boone, 7 New- 
foundl. 196. 

See also infra §§ 528-537. 

[a] Mortgage covering both. 
realty and personalty.—Although the 
failure to file a mortgage covering 
both real and personal property may 
invalidate it as a chattel mortgage, 
it does not affect its validity as a 
lien on real estate. Ward v. Ward, 
131 Fed. 946 [aff 145 Fed. 1023, 74 
CCA 146 (certiorari den 206 U. S. 


564 mem, 27 SCt 796 mem, 51 L. ed. 
1190 mem)]; Hardin v. Dolge, 46 
App. Div. 416, 61 NYS 753. See also- 


Chattel Mortgages § 206. 


16 U. S.—Sanders v. Barlow, 21 
Fed. 836. 
ga a sees v. Burns, 11 Ala. 

1 

Iowa.—Lundean vy. Hamilton, 159 
NW 163. 

N. C.—McBrayer v. Harrill, 152 N. 
C. 712, 68 SE 204. 

Oh.—Gill v. Pinney, 12 Oh. St. 38. 


Pa.—McLaughlin y. Ihmsen, 85 Pa. 
364; Nice’s App. 54 Pa. 200. 

s. C.—Brailsford v. House, 10 s. 
(One OR GH Ls 

S. D.—Murphy v. Plankinton Bank, 
13 S..D. 501, 88 NW 575. 

Tenn.—Literer v. Huddleston, 
(Ch. A.) 52 SW 1003. 

Vt.—Wilder v. Wilder, 82 Vt. 123, 
72 A 203. 

17. Sanders vy. 


Barlow, 21 Fed. 


836; Andrews v. Burns, 11 Ala. 691;. 


McBrayer Veo Harrill,| 152. Ns cCupaes 
68 SE 204; Wilder v. Wilder, 82 Vt. 
123, 72 A 203. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


“, 


—_ he ah af pet 


—§§ 420-421] 
heirs or devisees.28 


tween the parties thereto.' 


Loss on failure to record, to whom chargeable. 
Where, by reason of intervening rights, the failure 
to record a mortgage results in a loss, it seems 
that the mortgagor or the mortgagee, as the case 
may be, whose conduct prevented the registration, 


must suffer the loss.?° 


[§ 421] C. Instruments Which May or Must Be 
The recording acts, 
whether they affect the validity of the mortgage, or 
are intended merely for the purpose of giving notice 
_ to third persons,?? apply generally to all mortgages 
duly proved or acknowledged,?* including, as a rule, 
agreements in the nature of a mortgage or promis- 
ing to execute a mortgage,** absolute deeds in- 


Recorded?!—1. In General. 


18. Gill v. Pinney, 12 Oh. St. 38; 
McLaughlin v. Ihmsen, 85 Pa. 364; 
Literer v. Huddleston, (Tenn. Ch. 
A.) 52 SW 1003; Wilder v. Wilder, 
O2a Vito ws oe ve) Ae 203k 

{a] Crediter of heir stands in no 
better position than the heir him- 
self. Literer v. Huddleston, (Tenn. 
Ch, A.) 52 Sw -1003. 

19. See cases infra this note. 

{a] In the Philippines (1) re- 
cording is essential to a legal mort- 
gage. Rodriguez v. Pamintuan, 37 
Philippine 876; Borcelis v. Golingco, 
27 Philippine 560; Tuazon v. Goduco, 
23 Philippine 342; Lozano v. Tan 
Suico, 23 Philippine 16; Tobias v. 
Enrico, 22 Philippine 394; Susara v. 
Martinez, 17 Philippine 254; Com- 
pania Gefieral De Tabacos v. Jean- 
jaquet, 12 Philippine 195. (2) But 
the validity or efficiency of the prin- 
cipal obligation is not affected by 


failure _ to record the \mortgage. 
Compania Gefieral De Tabacos  v. 
Jeanjaquet, supra. 

[b] In Porto Rico, under Civ. 


Code art 146, a voluntary mortgage 
must be recorded in order to be 
valid. U.S. Mortg., etc., Co. v. Cen- 
tral, San Cristobal, Ine., 7 Porto 
Rico Fed. 693. 

20. Wagle v. Iowa State Bank, 
175 Iowa 92, 156 NW 991. 
21. Notice by record of instru- 
ase not entitled to record see infra 
Recording assignment 
gage see infra §§ 678, 679. 
22. See statutory provisions; 
supra § 419. 

23. -U. S—Hunt v. Innis, 12 F. 
Cas. No. 6,892, 2 Woods 103. 
By ae v. Hanrick, 16 Ala, 


of mort- 


and 


Ga.—Missouri State L. Ins. Co. v. 
Barnes Constr. Co., 147 Ga. 677, 95 
SE 244. 

Ppa tae v. Verret, 11 La. Ann. 
122. 

Md.—General Ins. Co. ‘v. U. S. 
Ins. Co., 10 Md. 517, 69 AmD 174. 

Mich.—Balen v. Mercier, 75 Mich. 
42, 42 NW 666. 

N. J.—Clement v. Bartlett, 33 N. 
J. Ea. 43. \ 

N. Y.—Ebling Brewing Co. v. Gen- 
- LSI App. Div. 182) 179) NYS 
384, 

N. D.—Simonson v. Wenzel, 27 N. 
D. 638, 647, 147 NW 804, LRAI1918C 
780 [cit Cye]. 

Porto Rico.—Roses v. Registrar, 
19 Porto Rico 332. 


Tex.—Price v. Traders’ Nat. Bank, 
(Civ. A.) 195 SW 934. 


naro, 


aie v. Dutcher, 16 Wis. 
Austr.—Drake v. Templeton, 16 


Austr. C. L. R. 153; Perpetual Execu- 
tors, ete., Assoc., Ltd. v. Hosken, 14 
Austr. C. L. R, 286. 

[a] A mortgage is a conveyance 
within the meaning of the recording 
acts. Gibson v. Thomas, 180 N. Y. 
483, 73 NE 484, 70 LRA 768; Bacon 
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In a few jurisdictions a mort- 
gage must be recorded in order to be valid as be- 


MORTGAGES 


recording acts. 


record.®° 


or conditions of 
recorded.*+ 


v. Van Schoonhoven, 87 N. Y. 446. 

{b] Instrument executed in lieu 
of destroyed mortgage.—An instru- 
ment which is executed and ac- 
knowledged in due form by the 
holders of the legal title to real es- 
tate, which recites the execution and 
recording of a mortgage of such 
property, the destruction of the rec- 
ord of the mortgage by fire, and the 
reéstablishment of the record accord- 
ing to law, and which admits a 
specified sum to be due on the mort- 
gage, which sum the parties thereby 
agree to pay in installments, is it- 
self a mortgage, and its recording 
is effectual to preserve the lien upon 
the property. Hunt v. Innis, 12 F. 
Cas. No. 6,892, 2 Woods 103. 

[c] Mortgage given to the state 
is within the statutes relating to the 
registration of mortgages of realty. 
Clement v. Bartlett, 33 N. J. Eq. .43. 

[d] Mortgage! made by recording 
officer.—A recorder who, being him- 
self the mortgagor, must know his 
own signature, may properly admit 
it to registry, and his certificate will 
be admissible. Haines vy. Verret, 11 
La. Ann. 122. 

[e] Mortgage to secure: future ad- 
vances is a conveyance that may be 
recorded. Ackerman v. Hunsicker, 
85 N. Y. 48, 39 AmR 621; Reynolds 
v. Webster, 71 Hun 378, 24 NYS 1133. 

[f] Mortgage to secure future in- 
dorsements is a conveyance that 
may be- recorded. Ackerman  v.+ 
Hunsicker, 85 N. Y. 48, 39 AmR 621. 

{g] Mortgage upon an equitable 
estate in land, duly executed and ac- 
knowledged, is such an instrument 
affecting the title to lands as may 
be recorded. Clark v. Lyster, 155 
Reds sls rn 84 uCCA: 273) \OUNealeavs 
Seixas, 85 Ala. 80, 4 S 745; General 
Ing: (Co. “vee Ui Siydnsurance,.Co.. 20 
Md. 517, 69 AmD 174; Balen v. Mer- 
cier, 75 Mich. 42, 42 NW 666; Crane 
Vaar burner, <6%0 Ni Y.) 43873 Jarvis “ve 
Dutcher, 16 Wis. 307. 

{[h] Note secured by express res- 
ervation of vendor’s lien in deed is 
substantially a mortgage, entitled to 
registration under statute. Price v. 
Traders’ Nat. Bank, (Tex. Civ. A.) 
195 SW 934. 

[i] A purchase-money mortgage 
is aS much subject, to the recording 
acts as any other mortgage. Ebling | 
Brewing Co. v. Gennaro, 189 App. Div. 


782, 179 NYS 384. 

{ij] Where attestation of a cor- 
poration’s mortgage was duly made 
by an official act in an official ca- 
pacity, it was properly admitted to 
record. Missouri State L. Ins. Co. 
v. Barnes Constr. Co., 147 Ga. 677, 95 
SE 244, 

{k] Where premises misdescribed. 
—(1) Where a mortgage by reason 
of a mistake in the description of a 
part of the land conveyed cannot be 
registered under the Land Titles Act, 
(Rev. St. [1909] c 41) but notice 
may be given of it to subsequent 


-L. Assur. 
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tended as. security,2° deeds of frust in the nature 
of mortgages,2° and conveyances to a trustee with 
power to sell the land and pay debts.’ 
other hand it has been held that a deed of trust 
securing an indebtedness,?* and a conveyance to a 
trustee with power to sell the land and pay the 
grantor’s debts,2? are not mortgages within the 
Where a contract for advances or 
for the assumption of future obligations accom- 
panies a mortgage, it is not essential to its validity 
that the engagement as to advances be placed on 
But any subsequent written agreement 
of the parties which materially changes the terms 


On the 


the mortgage may and should be 


It has been held, however, that an 
agreement postponing the lien of a prior mortgage 
to a second mortgage need not be recorded.*? » 


If 


encumbrancers by the filing of a 
caveat, the filing of the caveat must 
be followed by an application to the 
court for a_ rectification of such 
mistake, and the registration of the 
corrected mortgage where the fore- 
closure of the mortgage is sought. 
Reeves v. Stead, (Sask.) 13° DomLR 
422, 25 WestLR 37, 4 WestWkly 
1353. (2) Where, in a foreclosure 
suit, the petition described the mort- 
gaged premises correctly, a decree 
entered by default cannot be avoided 
by showing that the record of the 
mortgage in the books of the office 
of the register of deeds misdescribed 


the premises. Deitrich v. Lang, 11 
Kan. 636. 
{1] In QSouisiana the _ statute 


amending the code provision rela- 


| tive to the hypothecation of vessels 


does not apply to real estate mort- 
gages. Harman v. Legrande, 151 
La. 253, 91.S 726. °° 5 

[m] In Porto Rico (1) a mort- 
gage of several properties, with an 
agreed amount assigned to each, but 
each liable for the whole, is not 
recordable. Credito v. Registrar, 30 
Porto) Rico +431. (2) A mortgage 
executed by heirs on property re- 
corded in the name of their ancestor 
cannot be recorded until encumbered 
property is recorded in the name of 


the heirs. . Roses v. Registrar, 19 
Porto Rico 332. 

[n] England see MHalsbury Io. 
title “Mortgage” paragraph 151 et 
seq. 

24 Clark v. Lyster, 155 Fed. 513, 


84 CCA 27; Francis v. Francis, 78& 
S. C. 178, 58 SE 804; Cantrell v. Ford, 
(Tenn. Ch. A.) 46 SW 581. 

25. See infra § 422. 

26. Branch -v. - Atlantic, ete. R. 
Co, 4 °F. ‘Casi (Noo 2,807, 2Woods 
481 [aff 106 U. S: 468, 1 SCt 495, 27 
L. ed. 279]. ; 

27. Woodruff v. Robb, 19 Oh. 212. 

28. Kinsey v. Drury, 146 Md. 227, 
126 A 125. 

29. McMenomy v. Murray, 3 
Johns. Ch, (N. Y.) 435. See Gresham 

Soe. v. Crowther, [1915] 
1 Ch. 214 (mortgage of interest 
in the proceeds of sale under 
imperative trust for sale of land in 
Yorkshire held not registrable). 

30. Barry v. General Mortg., etc., 
Corp., (Mass.) 150 NE :293;. Land 
Title, etc., Co. v. Shoemaker, 257 Pa. 
213, 101 A 335. 

31. Munson v. Ensor, 94 Mo. 504, 
7 SW 108; Gooch v. Addison, 13 Tex. 
Civ. A. 76, 35 SW 83. 

32. Gillig v. Maass, 28 N. Y. 191. 

{aJ] Reason for rule—‘“By the 
law, the mortgage earliest in date, 
and of record, was the first lien, and 
entitled to be first enforced, but the 
party supposed to be the mortgagee 
stipulates, in the particular case, to 
relinquish his legal right to prece- 
dence. That the owner of the mort- 
gage may contract to do this, is 
plain; and if the contract be in good 
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a recording act refers to all ‘‘deeds of conveyance’’ 
‘finstruments passing title to real estate,’’ 
is expressed in other terms of equally general im- 
it will include mortgages;** but an instru- 
ment not under seal merely pledging the real and 
personal estate of a corporation to secure perform- 
ance of a contract is not a ‘‘deed’’ or 
ance’’ within the meaning of such a statute.** 
‘mortgages’? will 
be confined strictly to instruments having the com- 
mon-law characteristics of a mortgage.*® 

In some jurisdictions a 
mortgage of a leasehold interest is required to be 
recorded,** but in others this is not essential.*? 

A statute requiring a 
contract for a ‘‘building loan’’ to be reduced to 
writing and recorded does not apply to a loan 
secured by mortgage, to enable the borrower to erect 
a building, the money to be advanced as the build- 


or 


port, 


a statute relating explicitly to 


Mortgage of leasehold. 


Building loan contract. 


ing progresses.*§ 


A bond for the support of the mortgagee, to se- 
cure which the mortgage is given, is not within a 
statute requiring the. recording of a ‘‘bond, deed, 
or other instrument of defeasance.’’%9 
A statute giving validity to 


Foreign mortgages. 


faith, and founded on a _ valuable 
consideration, a court of 
would adjust the i iges of the par- 
ties accordingly. Such an. agree- 
ment, however, is not entitled to be 
recorded; nor would the _ record 
thereof be constructive notice to 
any body, or invalidate any previous 
transfer of the postponed security. 
It is only to an instrument in writ- 
ing, by which an estate or interest 
in real estate is created, aliened, 
mortgaged or assigned, or by which 
the title to real estate may be 
affected in law or equity, that the 
provisions of our recording statutes 
have any application. (1 R. S. 762, 
§ 38.) If the conveyance does not 
affect any interest in the real estate, 
or the title thereto, in law or equity, 
no benefit is to be derived from the 
record. An assignment of a mort- 
gage may, by construction, be 
brought within the purview or in- 
tention of the recording acts; but 
an instrument that neither in terms 
nor by legal construction creates, 
aliens, mortgages or assigns 
estate, or by which the title thereto 
is affected, legally or equitably, is 


not, within any adjudged case, the 

proper subject of record.’ Gillig v. 

Maass, 28 N.Y. 191, 213. 
Agreements affecting priorities 


generally see infra §§ 448, 464, 498. 


33. Ill—Peo..v. Simon, 176 Ill. 
165, 52 NE 910, 68 AmSR 175, 44 
LRA 801. 

Mont.—Cornish vy. Woolverton, 32 


Mont. 456, 81 P 4, 108 AmSR 598. 
N. Y.—Gillig v. Maass, 28 N. Y. 
191; Sullivan v. Corn Bxch. Bank, 
154 APD: Div. 292,, 139) NYS..97, 
N. D.—Simonson y. Wenzel, 27 N. 


D. 638, 147 NW 804, LRA1918C 780. 
Okl.—Smith v. Smith, 80 Okl. 136, 
184 P 82, 87 ficit Cyc]. 
Eng.—Australasia Nat. Bank vy. 
United Hand-In-Hand, etec., Co., 4 
App. Cas. 391. 
Man.—Bucknam v. Stewart, 11 
Man. 491. 
[a] Illustration.—A mortgage on 


the interest of a purchaser in pos- 
session under an unrecorded execu- 
tory contract for a deed constitutes 
a “conveyance,” which is entitled to 
be recorded, within the meaning of 
the recording acts. Simonson vy, 
Wenzel, 27 N. D. 638, 147 NW 804, 
LRA1918C 780. 

{[b] Lana title acts.—(1) Statutes 
relating to the “registration of land 
titles’ include mortgages. Peo. v. 
Simon, 176 Ill. 165, 52 NE 910, 68 


equity. 


real | 
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or 


“*convey- 
And 


[§§ 491-493 


mortgages only after they are filed for record does 
not apply to mortgages executed out of the state on 
property which is also out of the state.*° 

[§ 422] 2. Absolute Deed as Mortgage.*! 
of land absolute in form but interided by the parties 
as a mere security for a debt, being a mortgage,” 
must be recorded as such;** and when the deed is 
accompanied by a defeasance, both instruments 
should be recorded.** 
fit is derived from recording the deed, unless the 
defeasance is recorded therewith,*> although it has 
been held that such a statute is not applicable unless 
the defeasance relates to a conveyance which on 
its face purports to be absolute.*® 
times provided that such a deed shall not be con- 
strued as a mortgage unless the defeasance, or other 
writing explanatory of its character, is recorded.4? 
It is generally held, however, that a deed of this 
kind is not deprived of its validity, as between the 


A deed ~ 


Under some statutes, no bene- 


And it is some- 


original parties, nor changed in its character, by the 


AmSR 175, 44 LRA 801; Australasia 
Nat. Bank v. United Hand-in-Hand, 
ete., Co., 4 App. Cas. 391; Buckman 
v. Stewart, 11 Man. 491.' (2) Regis- 
tration of land titles generally see 
Records [34 Cyc 597]. 

24. Fash v. Ravesies, 32 Ala. 451. 

35. Beals v. Hale, 4 How. (U. S.) 
87, 11 L. ed. 865; Shidy v. Cutter, 54 
Md. 674 (a deed of trust made to se- 
cure the payment of a note is not 
within a statute relating to the re- 
cording of “deeds of mortgage’); 
Weed v. Lyon, Harr. (Mich.) 368. 

36. Jennings v. Sparkman, 39 Mo. 
A. 663; State Trust Co. v. Casino Co., 
19 App. Div. 344. 46 NYS 492; Berry 
v. Mutual Ins. Co., 2 Johns. Ch. (N. 
ays) 6.035 


[a] In Ohio a mortgage of a 
leasehold interest in realty, the 
lease running ten years, together 


with the buildings erected thereon, 
is a mortgage affecting land within 
the recording acts. Miller v. To- 
ledo Bank, 1 Oh. Dec. (Reprint) 392, 


{b] In Pennsylvania a mortgage 
of a leasehold property is invalid 
unless the lease and mortgage are 


8 WestLJ 536. 


recorded. Clark v. Smallwood, 156 
Fed. 409; Stock v. German Catholic 
Press ~Co# 6230 \Paryd27, 279) A> 414s 


Downing v. Glen Rock Oil Co., 207 
Pa. 455, 56 A 995; Hilton’s App., 116 
Pas.351,;9 A’ 342% Gill v. Weston, 110 
Pa. 305, 1A 917; Ladley vy. Creigh- 
ton, 70 Pa. 490; Sturtevant’s App., 34 
Pa. *149).) In re Speet’s Assignment, 
10 Pa. Suner. 518. 


37. Hutchinson vy. Bramhall, 42 
N.. 3 Ha. 38728 7 A 8 73t 

38. Weaver Hardware Co. Vv. 
Solomovitz, 235 N. Y. 321, 139 NE 
353. ‘ 

39. .Noyes v. Sturdivant, 18 Me. 
104, DB, 
He Ne Prewett v. Dobbs, 21 Miss. 

41. Effect of failure to record sce 


infra § 529 

Record as notice see infra § 517. 

42. See supra § 64 et seq. 

43. Odell v. Montross, 68 N. Y. 
499; Reich v. Dyer, 91 App. Div. 240, 
86 NYS 544 [app dism 180 N. Y. 107, 
72 NE 922]; Witthaus v. Schack, 38 
Hun 560 [rev on other grounds 105 
N. Y: 332, 11 NE 649]; Williams v. 


Purcell, 45 ORI. 4895 1465" P Libis 
ates v. Potts, 38 Okl. 674, 1385 P 
44,7 mrancis: vi Krancis, W%S3eSaG. 


178, 58 SE 804. 


Time of recording defeasance see!5 S 707; 


omission to record an accompanying, bond or other 
instrument of defeasance.*8 

[§ 423] 3. Defective Instruments. A mortgage 
which is not duly acknowledged or proved accord- 
ing to law,*® or which is defective for want of 


infra § 425 note 73. 


45. Conn.—Fosdick v. Roberson, 
91 Conn. 571, 100 A 1059. 
Kan.—Gilmore v. Hoskinson, 98 


Kan. 86, 157 P 426. 

Mich.—Russell v. Waite, Walk. 31. 
aur J.—Clark v. Condit, 18 N. J. Eq. 

N. Y.—Macaulay v. Porter, 71 N./ 
Y. 173; Gerken v. Sonnabend, 130. 
NYS 605. But see Turner vy. Turner, 
185, -App. Div. 208, 172 NYS «5a 
(absolute deed in form may, under 
Real Property Law, be recorded as 
deed and need not be recorded in 
connection with the defeasance as a 
mortgage, where defeasance was not 
to be operative unless conditions 
complied with within prescribed 
time). 

Okl.—Armstrong v. Phillips, 76 
ORT 192, 181) (Pile 184 se aerese 
Krauss v. Potts, 38 Okl. 674, 135 P 

Russell v. 


362. 
Waite, Walk. 
(Mich.) 31. 


46. 

47. Rhodes v. Good, 271 Pa. 117, 
114 A 494; Safe Deposit, ete., Co. v. 
Linton, ! 213" Pa. 105) 62. Av woobe 
Friedley v. Hamilton, 17 Serg. & R. 
(Pas 01 Aum Doss. 

[a] Statutory provisions. — The 
act of April 23, 1909, avoiding un- 
recorded defeasances thereafter 
made, only as to subsequent grantees 
and mortgagees, has no application 
to a defeasance executed in 1908, 
which was void under prior statutes. 
pears v. Good, 271 Pa, 17%, 124g as 

48. Ga.—Cooper v. Bacon, 143 Ga. 
64, 84 SE 123. 

Me.—Bailey v. Myrick, 50 Me. 171; 
Jackson v. Ford, 40, Me. 381. And 
see Smith v. Monmouth.Mut. F. Ins. 
Co., 50 Me. 96 (holding that a bond 
of defeasance will convert a deed 
absolute in its terms into a mort- 
gage if such bond is seasonably re- 
corded; and the recording is season- 
able if done before it is introduced 
in evidence, and before any change 
of title has taken place or rights of 
any third persons have attached). 

Md.—Harrison v. Morton, 87 Md. 
671, 40 A 897; Owens v. Miller, 29 
Md. 144. 

Mass.—Moors v. Albro, 129 Mass. 
9; Stetson v. Gulliver, 2 Cush. 494. 

Minn.—Marston v. Williams, 45 
Minn. 116, 47 NW 644, 22 AmSR 
719: Butman vy. James, 34 Minn. 547, 
27 NW 66. 

49. Edwards v. Thom, 25 Fla. 222, 
New England Mortg. Se- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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attesting witnesses®? or for want of a seal,®! is 
not generally entitled to be recorded, and if never- 
theless it is placed on the record it will not operate 
as constructive notice to third persons acquiring 
interests in or liens upon the property.®? On the 
other hand it has been held that a deed of trust 
conveying land to secure a debt, although without 
a seal, is entitled to record as an equitable mort- 
gage;°* and that, where a mortgage, defective be- 
_eause having only one attesting witness, is never- 
theless recorded, it will be valid as against the 
mortgagor and his grantees.®4 

Failure to pay registry tax. Under some statutes 
a mortgage upon which the registry tax has not 
been paid is not entitled to record,®® and if re- 
corded the record is not evidence of the validity of 
the instrument.°® 

[§ 424] D. Place of Record.5’ A real estate mort- 
gage must be recorded in the county in which the 
land affected lies,5® but its validity is not affected 
by a mistake as to the boundary.®® If such county 
is unorganized, the record should be made in the 
county to which it is attached for judicial pur- 
poses. If the property lies in two or more coun- 
ties, the mortgage should be recorded in each; for 
the record of it in one county will affect only that 


curity Co. v. Ober, 84 Ga. 294, 10 SE 
625; Barrow v. HE. Tris Napier Co., 
166 Ga. A: 309, .85. SE: 267; Reed..v, 
Coale, 4 Ind. 283; Lincoln Soc. of 
Friends v. Joel, 168 NYS 860. 

{a] In Porto Rico a defective in- 
strument is not validated by admis- 
sion to record as between the parties, 
but third persons without notice of 
its infirmities are protected by it. 
U. S. Mortg., etc., Co. v. Central San 
Cristobal, Ine., 7 Porto Rico Fed. 
693 


50. Donalson v. Thomason, 137 
Ga. 848, 74 SE 762; Harper v. Barsh, 
Biss Cha.) 149;, Tindale -v..Bove, 
97 Vt. 465, 124 A 585. But see cases 
infra note 54. ! 

[a] Variance in name of subscrib- 
ing witness.—Where the fact of the 
execution of the mortgage or of its 
probate is not denied, an_ objection 
cannot be taken to the sufficiency of 
the probate on the ground of a va- 
riance in the name of a subscribing 
witness as attached to the mortgage 
and as it appears in. the certificate 
of probate. Simpson vy. Simpson, 
107 N. C. 552, 12 SE 447. 

Racouillat v. Sansevain, 32 
376. But see cases infra note 


See infra § 519. 

53. Atkinson v. Miller, 34 W. Va. 
115, 11 SE 1007, 9 LRA 544 [overr 
Pratt v. Clemens, 4 W. Va. 443]. 

54. Johnson vy. Sandhoff, 30 Minn. 
197, 14 NW 889. But see Thompson 
v. Morgan, 6 Minn. 292 (a mortgage 
with only one witness is ineffectual 
to pass any interest in the land). 

{a] In Florida there is no stat- 
ute requiring witnesses to a mort- 


(67 Va.) 203. 


[a] 


tion. 
560; 
[a] 


to be situated, 


county. 
Ann. 560, 


167 NW 497. 


c 30 § 30 
61. 
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61 SE 108; Ex p. Leland, 10 S. C. L. 
460. 
Va.—Blackford v. Hurst, 26 Gratt. 


See Bryant v. Davis, 145 Ga. 531, 
89 SE 512 (a mortgage having the 
caption “Georgia, Washington Coun- 
ty,” and an attesting clause wherein 
the official witness signs with the 
addition ‘Jefferson County, Georgia,”’ 
if otherwise entitled to record, may 
be recorded in Jefferson County). 
In Nova Scotia a statute re- 
quiring mortgages to be filed in the 
county where the grantor resides is 
not applicable to a foreign corpora- 
Don v. Warner, 
59." Stewart v. Walsh, 23 La. Ann. 
Hulsether v. Peters, 
423, 167 NW 497. 
Tliustrations.—(1) 
mortgage has been recorded 
county where the land 
its validity 
affected by the subsequent discovery, 
made in running the boundary line, 
that the land lies 
Stewart v. Walsh, 23 La. 

(2) A mortgagee resident 
in another state who in 1909 filed his 
mortgage in the county wherein the 
land was at such time supposed to 
be located cannot be held negligent 
in failing until 1914 to file his mort- 
gage in the county wherein the land 
was determined to be by a supreme 
court decision handed down in 1912. 
Hulsether vy. Peters, 


60. Thayer v. Herrick, 23 F. Cas. 
No. 18,868; Starr & C. Rev. St. Ill. 


Woodbury v. Manlove, 14 Ill. 
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portion of the premises which lies within that 
county.°t But if the instrument is duly recorded, 
its lien will not be affected by the subsequent divi- 
sion of the county into two or more, and the fact 
that the land falls within one of the new’ counties, 
nor will it be necessary to have the mortgage re- 
corded anew in such new county,®? although there 
is authority to the contrary.®* 

A mortgage of standing timber is a mortgage of 
an interest in land, and must be recorded in the 
place designated for recording real estate mort- 
gages.°4 

|§ 425] E. Time of Record. Statutes as to re- 
cording mortgages usually prescribe a time within 
which they are to be recorded® and such statutes 
must be complied with to render the instrument 
fully effective;°® but usually the failure to comply 
with such a provision invalidates the mortgage only 
as to subsequent purchasers or lienors, and not as 
between the parties.°* And it has been held that a 
mortgage recorded after the time prescribed is, 
nevertheless, a hen from the date of its actual 
record.°® Generally it is held that a mortgage is to 
be deemed ‘‘recorded’’ from the time it is filed for 
record in the proper office, or delivered for that 
purpose to the officer having authority to record it,®® 


303. 
Pa.—Ridgway v. Stewart, 4 Watts 


& S. 383. 

Ss. C—Bloom y. Simms, 27 S. C. 
90, 3 SE 45. ; 

[a] In Florida the statute does 
not limit the time within which the 
record of a mortgage must be made, 
and ordinaril it may be recorded 
after the debt secured is due, al- 
though it would not be valid as 
against subseauent purchasers for 
value without notice or creditors 
who had obtained liéns before rec- 
ordation. 
Mathers, 106 S 402. 

{b] in Pennsylvania (1) mort- 
gages given for the purchase money 
of the lands mortgaged are liens 
from the time of their execution 
provided they are recorded within 
sixty days thereafter. Parke v. 
Neeley, 90 Pa. 52; Bratton’s App., 8 
Pa. 164. (2) A written defeasance, 
executed contemporaneously with a 
deed, must be recorded within sixty 
days from its date, in order to have 
the effect of reducing the deed to a 
mortgage. Rathfon v. Specht, 18 Pa. 
Colts. 

67. North v. Goebel, 138 Ga. 739, 
76 SE 46; Levinz v. Will, 1 Dall. 
(Pa.) 430, 1 L. ed. 209. 

68. South Carolina L. & T. Co. v. 
McPherson, 26 S. C. 431, 2 SE 267. 

[a] In Hentucky it has been held 
that a mortgage by a married woman 
is valid and enforceable when re- 
corded, although not recorded within 
the time fixed by statute. Finley vy. 
Spratt, 14 Bush. 225. 

Time when record gives notice see 
infra § 527. 


28 N. S. 202. 
40° Saab. 


Where a 
in the 
is Supposed 
is not 


in an adjoining 


40 S. D. 4238, 


gage before it is entitled to be placed | 213; Van Meter v. Knight, 32 Minn. 69. Ala.—tLeslie v. Hinson, 83 
on record, a proper acknowledgment | 205, 20 NW 142; Wells vy. Wells, 47] Ala. 266, 3 S 443. 
being the only’ prerequisite to recor-| Barb. (N. Y.) 416; Starr & C. Rey. Ind.—Kessler vy. State, 24 Ind. 
dation. Walker v. Heege, 78 Fla.| St. Ill. c 30 § 29, 313; Reasoner v. Edmundson, 5 Ind. 
667, 83 S 605. l 62. Ellison vy. Iler, 22 La. Ann. | 393. 

55. See statutory provisions. 470; Hayden v. Nutt, 4 La. Ann. 65; Ky.—Lyne vy. Commonwealth Bank, 


56, Orr. v. Sutton, 119 Minn. 193, 
137. NW 973, 42 LRANS 146. 

57. Recording in proper piace as 
essential to charge third persons 
with notice see infra § 524. 

“58. U. S.—Pacific State Bank v. 
Coats, 205 Fed. 618, 123 CCA 634. 

Ark.—Beaver v. Frick County, 53 
Ark. 18, 13 SW 134. 

Mo.—Coney v. Laird, 153 Mo. 408, 
55 SW_ 96. : 

N. Y.—Jencks v. Smith, 1 N. Y. 
90,3 Den. 592 

124" Pa, 


Pa.—Oberholtzer’s App., 
§. C.—Cole v.-Ward, 79 S. C. 573, 


411. 


152, 57 NW 98. 
65. 


180. 


447, 47 NE 335. 


583, 17 A 143, 144. Litt. 168. 


Se ee a ES eee 2 
© 


Davidson vy. Root, 11 Oh. 98, 37 AmD 
63. Ollendike’s Pet., 9 Pa. Dist. 
oO. 

64. Williams v. Nyde, 98 Mich. 
See statutory provisions. 

66. U. S.—Kurtz v. Hollingshead, 
14 FB. Cas, No. 7,953, 4 Cranch ‘C: C. 


Del.—Hall v. Tunnell, 6 Del. 320. 
Ind.—Schmidt vy. Zahrndt, 148 Ind. 


Ky.—Kentucky Bank y. Vance, 4 
N. M.—Moore v. Davey, 


5 J. J. Marsh, 545; Breckenridges v. 
Todd, 3 T. B. Mon. 52, 16 AmD 838. 
Mich.—Sinclair v. Slawson, 
Mich. 123, 6 NW 207, 38 AmR 235. 
N. C.—Cunninggim v. Peterson, 
109 N. C. 38, 138 SE 714. 
Oh.—Brown v. Kirkman, 1 Oh. St. 

116; Magee v. Beatty, 8 Oh. 396. 
Okl.—Covington yv. Fisher, 22 Okl. 
207, 97 P 615. 
Pa.—Woods’ App., 82 Pa.. 116. 
Va.—Pownal v. Taylor, 10 Leigh 
(37 Va.) 172, 34 AmD 725. 2 


44 


41 NW 962. 


1 N. M. Alta.—Hamilton Bank y. McdAllis- 


Southern Bank, etc., Co. v. 


Wis.—Lane v. Duchac, 73 Wis. 646, . 
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although in some states it takes effect only from 
the time of its actual registration, and not from 
the time it is handed to the recorder.7° A mistake 
in the date of registration may be corrected by the 
registrar." 

Time of recording defeasance. A defeasance 
which converts an otherwise absolute grant into 
an equitable mortgage need not. be recorded on 
delivery of the defeasance,’? nor until an attempt 
is made to enforce the mortgage.“? 

Effect of refiling. Where a mortgage is filed 
for record without the indorsements of the tax 
affidavits required by statute in some jurisdictions, 
but is afterward refiled, accompanied by the nec- 
essary affidavits, such refiling does not make it a 
new instrument, so as to affect the rights of a pur- 
chaser at foreclosure sale,’* although previous to 
the refiline the mortgagor has conveyed the equity 
of redemption and under the statute a foreclosure 
sale passes to the purchaser only the title that the 
mortgagor had at the time of recording the mort- 
gage.” E 

[§ 426] F. Sufficiency of Record.’® The due ‘‘re- 
cording’’ of a mortgage includes spreading it at 
large upon the record.’* But ordinarily the filing 


ter, 5 Alta. L. 385, 7 DomLR 460, 22] 36 Pa. Super. 
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or depositing of the mortgage in the proper office 
is sufficient, although the recorder fails to spread 
it upon the records,’® or makes a mistake in tran- 
seribing it,*® or records it in the wrong book,®° 
unless such filing or deposit is done with instructions 
not to spread the instrument on the record or it is 
withdrawn before recording.*! The record, once 
written out at large, cannot be altered by the re- 
corder, even with the consent of the parties.®? As 
a general rule statutes requiring mortgages to be 
recorded in separate books or books of a particular 
kind or with a particular title are held to be merely 
directory,** although there is authority to the con- 
trary.64 So it has been held that a mortgage of 
both real and personal property is properly re- 
corded in the book for the records of real prop- 
erty,®> although there is also a separate book for 
chattel mortgages,°* and that, where a real estate 
mortgage also contains an agriculture lien, the fact 
that it is registered in a book commonly used’ for 
agricultural lens and chattel mortgages will not 
invalidate the registration, if the mortgage is prop- 
erly indexed.’ Where the law requires a certificate 
of the recording of a mortgage to be indorsed on 
the instrument by the recording officer, such indorse- 
a mortgage was improperly recorded 


WestLR 849, 3 WestWkly 141. 

[a] It will be presumed in the 
absence of proof to the contrary that 
the entry in the general index and 
the actual recording of the mort- 
gage were simultaneous. Lane v. 
Duchac, 73 Wis. 646, 41 NW 962. 

{b] Fees not paid.—Where a 
mortgage was presented to the regis- 
ter and left in his office, and he re- 
fused to receive it officially because 
his fees were not tendered, but he 
indorsed on the mortgage that it 
was ‘filed’? on that date “subject to 
the annexed facts,’ namely, that the 
‘fees were not paid, and it remained 
in his office for five months, when 
the fees were paid and the mortgage 
was then recorded, it was held that 
it was not ‘filed for record” until 
the later date. Cunninggim v. Pe- 
terson, 109N. .C. 33), 13 SH 714: 

Time when record gives notice see 
infra § 527. 

70. Benson v. Green, 80 Ga. 230, 
4 SE 851; Schneidau v. New Orleans 
Land Co,, 132 La. 264, 61 S 225; 
State v. Rogillio, 30 La. Ann. 833. 
See Way v. Levy, 41 La. Ann. 447, 6 
S 661 (where the execution of a 
mortgage was completed on Satur- 
day, just about the hour of the legal 
closing of the office of the recorder 
of mortgages, and the paper was 
filed by him for record and the rec- 
ord was made on the Monday morn- 


ing following, without delay, the 
mortgage, would take effect, with 
reference to other liens, as of Sat- 
urday). 


71. Hamilton Bank~v. McAllister, 
5 Alta. L. 385, 7 DomLR 460, 22 
WestLR 849, 3’ WestWkly 141. 

72. Leavitt v. Waldemar Co., 88 
Misc. 285, 151 NYS 832. 


73. Leavitt v. Waldemar, supra. 

74. Tolson v. Williams, 136 Md. 
611, 110 A 881. 

75. Tolson v. Williams, Supra. 

76. Sufficiency of record to charge 


third persons with notice see infra 
§ 524. 
77. Sherman. v. Fitch, 98 Mass. 
Us 

[a] Where a mortgage requiring 
ratification to give it validity is re- 
corded, no new record is necessary 


after the ratification. Sherman vy. 
Fitch, 98 Mass. 59. 

78. Oats v. Walls, 28 Ark. 244; 
Meherin yy. Oaks, 67 “Cal.ry57,0 % P 


47. 
79. Ward v. Stark Bros., 91 Ark. 
268, 121 SW 382; Prouty v. Marshall, 


Si ia Hl 

[a] Tllustration.—A defect in a 
record of a mortgage as to the de- 
scription of the property does not 


invalidate the lien, where the origi- 


nal instrument was correct. Ward 
of Stark Bros., 91 Ark. 268, 121 SW 
382. 

80. Clader v. Thomas, 89 Pa. 343; 
Glading v. Frick, 88 Pa. 460. See 
also infra notes 83-87. 

S1.. Turman’ v: Bell, 54 Ark: 273; 


15 SW 886, 26 AmSR 35; Bowen v. 
Bassettusie Arka S074) Keser ‘vi 
Heuston, 38:11]. 252; Yerger v. Barz, 
56 Iowa 77, 8 NW 769. 

82. Youtz v. Julliard, 10 Oh. Dec. 
(Reprint) 298, 20 CincLBul 26.. But 
see supra § 425 note 71. 

83. U. S.—Anthony v. Butler, 13 
Pet, 423, 10 L. ed. 229. 


Cal.—Boyle Ice-Mach. Co. Vv. 
Goulay 73 Cale 1537) 14 e600 98 
Oh.—Smith v. Smith, 13 Oh. St. 


532. 

S. C.—Armstrong v. Austin, 45 S. 
CH 6959225 SE) 763,729) SERVAY 77/28 

Tenn.—Swepson v. Exchange, ete 
Bank, 9 Lea 713. ‘ 

84 Willis v. Wasey, 41 La. Ann. 
694, 6 S 730; Fisher v. Tunnard, 25 
La. Ann. 179; Robertson v. Brown, 
5 La. Ann. 154; Perot v. Chambers, 2 


La. Ann. 800; Falconer’s Succ. 4 
Rob. (La.) 5. 
[a] In New York (1) recording a 


mortgage, or a conveyance intended 
as a mortgage, or a security in the 
nature of a mortgage,-in the book 
of conveyances absolute in their 
terms, is not a lawful record. Gillig 
v. Maass, 28 N. Y. 191; Howells v. 
Hettrick, 13 App. Div. 366, 43 NYS 
183 [aff 160 N. Y. 308, 54 NE 677]. 
(2) Where a sealed instrument was 
executed simultaneously with a deed 
of conveyance, in which instrument 
the grantee in the deed agreed to re- 
convey to the grantor upon payment 
at a specified subsequent time of the 
consideration named in the deed and 


interest, it was held that as such in-; 


strument was to be deemed a mort- 
gage its record in a deed book was 
ineffectual to secure its priority over 
a mortgage executed by the grantor 
before the deed of conveyance, 
which mortgage was properly re- 
corded after the instrument held to 
be ineffective was recorded in the 
book of deeds. Hoschke vy. Hoschke, 
42 Mise. 125, 85 NYS 1006. See 
Purdy v. Huntington, 42 N. Y. 334, 
1 AmR 532 (where an assignment of 


in the book for the record of deeds). 
(3) The entry in the book of mort- 
gages to the commissioners for loan- 
ing the United States deposit fund 
of a mortgage out of the order due 
to its date, and upon a page which 
should have contained a mortgage 
several years antecedent in execu- 
tion, is not notice to a subsequent 
mortgagee in good faith. New York 
L. Ins. Co. v. White, 17 N. Y. 469. 
[b] In Pennsylvania (1) mort- 
gages must be recorded in the mort- 
gage book, and are not properly re- 
corded in any other species of book 


where they cannot be found by 
means of the mortgage indexes. 
Luch’s App., 44 Pa. 519. (2) Where 


a lease and a mortgage on the lease- 
hold are left for record on the same 
day, it is sufficient if the lease is 
recorded in a deed book and the 
mortgage in a mortgage book, and 
it is not necessary that the mort- 
gage should refer to the book and 
page where the lease is recorded, as 
provided by the act of May 13, 1876, 
such act being applicable only where, 
because the lease was previously re- 
corded, or for other like reason, the 
act of April 27, 1855, requiring mort- 
gage and Tease to be recorded to- 
gether, cannot be literally complied 
with. Downing v. Glen Rock Oil Co., 
207 Pa. 455, 56 A 995. 

85. Anthony v. Butler, 13 Pet. 
(U. S.) 423, 10 L. ed. 229; In re Gold- 
ville Mfg. Co.,_118 Fed. 892 [aff 122 
Med. 7569) 59) CCA 731s) Boylewtecs 
Mach. Co. v. Gould, 73 Cal. 153, 14 
P 609; Atlantic Safe Deposit, etc., 
Co. v. Atlantic City Laundry Co., 64 
N. J. Eq. 140, 58 A> 212. 

[a] Mortgage which includes fix- 
tures (1) need only be recorded as a 
real mortgage. Atlantic Safe De- 
posit,» ete, ‘Cor! vw Atlantic) sCity 
Laundry Co., 64 N. J. Eq. 140, 53 A 
212. (2) Where the statute requires 
Separate records of chattel and’ real 
mortgages, the record of a mortgage 
of land and fixtures which are a unit 
in purpose as a real estate mortgage 
Hep ab Se as x erage Mfg. Co., 

ed. aff 122 Fed. 569, 59 
CCANT3 iI. : 

86. Anthony v. Butler, 13 Pet. 
(U. S.) 423, 40 L. ed. 229; Boyle Ice- 
Bene Co. yv.: Gould; 78° Cal. abo 

Mixed mortgages enerall see 
Chatto Ro et eee § ob. “f 

A y v. Norman, 175 N. C, 294 
95 SE 543, ‘ ese 


For later cases, developments and changes in the law see cumylative Annotations, same title, page and note number. 
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ment is evidence of the due recording of the 
instrument.** The fact that the entries in the 
record are not made in consecutive order, either 
-as to number or date of receipt, as required by 
the statute, does not necessarily impeach the index 
so as to destroy the validity of the registry.*® Nor 
will the record be defective merely because a por- 
tion of it is printed instead of being written with 
pen and ink.®° 

Order for registration. In some jurisdictions, 
where a mortgage of land in the state is acknowl- 
edged out of the state, an order of the judge or 
clerk of the court in the county where the land is 
situated is a necessary prerequisite to a valid 
registration.®* 

Destruction of record. The accidental destruc- 
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tion of the record by fire or other cause, after the 
mortgage has been duly recorded, will not invali- 
date it.°? 

What law governs. The sufficiency of the regis- 
tration of a mortgage must be determined by the 
recording acts at. the time the registration was 
made.?? 

[§ 427] G. Reinscription. In Louisiana the stat- 
ute provides that the effect of a mortgage shall 
cease if it is not reinscribed within ten years.** 
Such a statute relates only to the effect of the 
inscription, not of the mortgage, so that, while the 
failure to reinscribe will cause the mortgage to lose 
its priority and any other effect as against third 
parties,®® it will still remain a valid obligation 
as against the mortgagor and his heirs.®® 


XIV. LIEN AND PRIORITY” a 
[By Cuarues C. Moore] 


[§ 428] A. Lien in General—l. Nature, Extent, 
and Duration of Lien—a. Nature and Existence of. 
Lien. A mortgage raises a specific lien®* upon the 
particular property included in its terms, to the ex- 
tent of the mortgagor’s interest or title therein,®® 
subject to existing rights, liens, and encumbrances 
of third persons,' which lien is created and defined 
by the acts and agreements of the parties, as dis- 
tinguished from the act of the law,” is not depend- 
ent upon any contingency, nor affected by changes 
in the value of the property to which it attaches,’ 
is property and cannot be taken away from the 
owner without due process of law.* The interest 


88. Moore v. Glover, 115 Ind. 367,|7 Rob. (La.) 
16 NE 163; Jakaway v. Jenison, 46|6 Rob. (La.) 419; 
Mich. 521, 9 NW 836. f 

89. Lane v. Duchac, 73 Wis. 646, 
41 NW 962. ‘ 

. Maxwell v. Hartmann, 50 Wis. 
660, 8 NW 103. i 
91. Champion Fibre Co. v. Cozad, 


v. Legrande, 


vaso v. Walker, 


61; Lejeune v. Hébert, 


der, 6 Rob. (La.) 166. 
ihGily WER aso! 
(rule not changed by statute ex- 
tending the time for 
certain mortgages). 
28 ua. Ann. 


which it vests in the mortgagee, at least before 
breach of condition, is not generally regarded as 
real estate.® 

In Georgia a mortgage given by a principal debtor 
to his indorser, not as a security for the debt, but 
solely for the indemnity of the indorser, creates no 
lien against the mortgaged property until judgment 
has been rendered against the indorser in favor of 
the creditor.® ? 

[§ 429] b. Scope and Extent of Lien. The lien 
of a mortgage in respect of its amount is coexten- 
sive with the real debt secured or the sum actually 
advanced on the security of the mortgage,’ although 

property. Fitzgerald v. Beebe, 7 Ark. 
Minor v. Alexan- |.310. 


See Harman 2. 
S 726 


National Hudson River Bank 
v. Reynolds, 57 Hun 307,10 NYS 669. 


[a] Mortgage and mechanic’s lien. 
reinscribing |—“There is this substantial differ- 
But see Villa-|ence between a mortgage and a me- 


775; | chanic’s lien: In a mortgage the lien 


183 N. C. 600, 112 SE 810. 
92; Hall v. Shannon, 85 Ill.. 473; 
Shannon v. Hall, 72 Ill. 354, 22 AmR 


146. 
93. 10 N. Y. 


Peck v. 
509. abi 

94. See statutory provisions; and 
cases infra text and note 96. : 

[a] Mode of making.——The rein- 
scription must be made in the same 
manner as the original inscription. 
Villavaso v. Walker, 28 La. Ann. 
W15. 

{b] - Effect of reinscription.—The 
reinscription of a mortgage, after the 
lapse of the ten years, only entitles 
it to rank as a mortgage from the 
date of such reinscription. Gegan v. 
Bowman, 22 La. Ann. 336; Flower’s 
Succe., 12 La. Ann. 216. 

[c] Where a registered judgment 
rendered on a mortgage note does 
not contain the information neces- 
sary for the purpose of reinscription, 
its registry is not a sufficient rein- 
scription of the mortgage. Milten- 
berger v. Dubroca, 34 La. Ann. 313. 

95. See infra § 531. 

96. Pickett v. Foster, 149 U. S. 
505, 13 SCt.998, 37 L. ed. 829; Shields 
v. Shiff, 124 U:.S. 351, 8 SCt. 510; 31 
L. ed. 445; Bondurant v. Watson, 103 
ees.» 281° 26 "red. 447; Cucullu cv. 
Hernandez, 103 U. S. 105, 26 L. ed. 
322; Patterson v. De la Ronde, 8 
VV lee CUS) eo alo el. OGay 45) 
Pickett v. Foster, 36 Fed. 514 [aff 
149 U. S. 505, 13 SCt 998, 37 L. ed. 
829]; Norres v. Hays, 44 La. Ann. 
907, 11 S 462; Myrick’s Succ., 43 La. 
Ann. 884, 9 S 498; Gagneux’s Succ., 
40 La. Ann. 701, 4 S 869; Factors’, 


Mallams, 


etc., Ins. Co. v. Warren, 37 La. Ann.’ 


Adams y. Daunis, 29 La. Ann. 
Thompson v. Simmons, 22 La. 
Ann. 450; Liddell. v. Rucker, 13 La. 
Ann. 569; Letaste v. Beraud, 2 La. 
Ann. 768; Bethany v. His Creditors, 


85; 
315; 


Gravier v. Hodge, 14 La. 101; Roche 
v. Groysilliere, 13 La. 238 (all hold- 
ing that an unrecorded mortgage 
ceases to have any effect after ten 


years, even as between the parties 
thereto). , 
97. Of chattel mortgages see 


Chattel Mortgages §§ 388-412. 

98. [a] In some jurisdictions it 
is so provided by statute. See for 
example Hull y. Burr, 58: Fla.» 432, 
50 S 754, 763 (quot Florida statute). 
And see supra § 3 note 20; statutory 
provisions; and cases infra note 99. 

99. Rider v. Regan, 114 Cal. 667, 
46 P 820; Robrecht v. Reid, 114 Cal. 
356, 46 P 101; Exchange Nat. Bank 
v. Pearsons-Taft Co., 159 Ga. 168, 
125 SH 377; Leitch v. Hollister, 4 N. 
Yi, 2i1; Hay, etc, Co. v. Brown, 96 
Wis. 434, 71 NW, 895. And see 
supra § 398. 

[a] Rule applied.—Where a note 
secured by mortgage on an undivided 
interest in real estate is unenforce- 
able in the hands of the administra- 
trix of the assignee of the mortgagee 
because burdened with a condition as 
to payment and therefore not negoti- 
able, yet the mortgage is a lien on 
the property if rights in the property 
are given in the mortgage which, on 


compliance with conditions, the 
mortgagee may enforce. Barton v. 
Hayden, 199 Ill. A. 37. 

1. Seeley v. Charrer, 112 Mich. 


267, 70 NW 551; Saginaw Bldg., etc., 
Assoc. v. Tennant, 111 Mich. 515, 69 
NW 1118; Smith v. McWhorter, \74 
Miss. 400, 200 S 870; Leitch v. Hol- 
lister, 4 N. Y. 211; Hernandez v. Fer- 
nandez, 17% Porto Rico _11?. 

[a] Aside from the question of 
its rank and priority the validity of 
a mortgage is not affected by prior 
conveyances of the same _ estate 
merely by way of mortgage, nor by 
the existence of prior liens on the 


is created by contract; a mechanic’s 
lien is created by law. It arises 
out of a contract which provides 
for the debt, but the lien is given 
by statute.” Schutze yv. Dabney, 
(Tex. | Civ; » A.) 204-.SW =342)..344; 
Mechanics’ liens generally’ see Me- 
chanics’, Liens. 40. C..J. p* 24. - See 
also supra § 1 note 4 [c]. 

3. Kelly v. Minor, 252 Fed. 115, 
L64 CCAS 2272 

4. Cromwell v. Maclean, 123 N. 
Y. 474, 25 NE 932. 

5. Weed v. Hoge, 85 Conn. 490, 
83 A 636, AnnCas1913C 542; Dough- 
erty v. Randall, 3 Mich. 581; Lock- 


man v. Reilly, 95 N, Y. 64; Greene 
v. Warnick, 64 N. Y. 220. And see 
supra § 8. 

6. Burnett v. Gainesville Nat. 


Bank, 28 Ga. A. 255, 110 SEH 753. 

7. Peters v. Goodrich, 3 Conn. 146; 
Atlantic Trust Co. v. Holdsworth, 167 
N. Y. 532, 60 NE 1106; Freeman v. 
Auld, 44 Barb. 14 [rev on other 
grounds 44 N. Y. 50]. f 

[a] Attorney’s fees.— Where a 
note secured by mortgage provides 
in absolute terms for the payment 
of an attorney’s fee, the description 
of indebtedness covers such fee. San 
Luis Obispo County Bank y. Gold- 
tree. 129 Cal. 160, 61 P 785; Watson 


v. Sawyer, 12 Wash. 35, 40 P 413, 
41 P 43. 
[b] Taxes.—Where a mortgage so 


provides, a tax or assessment paid 
by the mortgagee may be included 
in the debt specified. American Nat. 
Bank vy. Northwestern Mut. L. Ins. 
Co., 89 Fed. 610, 32. CCA 275. 

[c] Sums due for the services of 
a third party in trying to obtain an 
extension of a mortgage are not in- 
cluded in a description providing for 
the payment of all sums in any way 
to become due. Steckel vy. Standley, 
107 Iowa 694, 77 NW, 489. 


502 [41 ©. J.] 


not in excess of the amount advanced,* the amount 
of the consideration named being usually indicative 
of this sum and overriding any previous negotiations 
or agreements of the parties as to the amount,° 
and precluding evidence aliunde that a different 
amount was intended to be secured.'® 
suit has been properly brought to enforce the mort- 
gage, the latter is also a lien for the costs.™ 
to the property covered, the lien is, as already stated, 
determined primarily by the description contained 
It may attach to an un- 
divided or undetermined interest,!* and be subject 
to exceptions and reservations in favor of the mort- 
Where the owner of a leasehold, subject 
to a mortgage, purchases the reversion, the lien of 
the mortgage attaches to the reversion.’ 
risdiction where a mortgage is regarded as passing 


in the mortgage itself.’? 


gagor.'# 


[ad] Where a note purporting to 
be secured is void because of an 
alteration in a material part, the in- 
debtedness represented by the note 
may be covered if it is possible to 
establish the indebtedness without 
referring to the note. Sronilieey Aig 
Smith, 27 S. C. 166, 3 SE 78, 13 AmSR 
633. ' 

[e] Interest.—That coupon notes 
for the amount of the annual interest 
on the sum secured by a mortgage 
run in part to the mortgage, and in 
part to a third person or bearer, 
does not destroy the lien of the 
mortgage for the total interest se- 
cured. Kingsley v. Anderson, 103 
Minn, 510, 115 NW 642, 116 NW 112. 

{f] Medium of payment.— Where 
a contract for the sale of land speci- 
fies that the price is payable in gold, 
a mortgage given to secure the pur- 
chase money will include in its lien 
the premium on gold, if any. Nutt 
v. Summers, 78 Va. 164. 

[g] No debt, no lien.—Where the 
trustee in a deed of trust made by 
a railway company to secure a bond 
issue is made party defendant and 
served with process, it is not error 
for the commissioner to whom the 
cause has been referred to fail to 
report such deed of trust as a lien, 
in the absence of proof showing issue 
and sale of bonds. . Central Dist., 
ete., Tel. Co. v. Parkersburg, etce., 
Ra Col %6 We, VWa.o120)585 SE 65; 

8. See\ cases infra this note. , 

[a] Where the amount of the debt 
to be secured by the mortgage is not 
specified in the instrument, the mort- 
gagee on foreclosure is entitled to 
recover only so much as he shows 
affirmatively is due, and any doubt 
or uncertainty should operate 
against him. Bowen vy. Ratcliff, 140 
Ind. 393, 39 NE 860, 49 AmSR 203; 
Kline v. McGuckin, 25 N. J. Hq. 433. 

{b] Likewise where the mortgage 
is given for a sum certain, only part 
of which is advanced, it is valid in 
the hands of the mortgagee and 
those claiming under him without 
superior equities only to the extent 


of the sum actually advanced. Rob- 
inson v. Cromelein, 15 Mich. 316; 
Ladue. v.~ Wetroit, “eta» Ri) Co. 13 


Mich. 380, 87 AmD 759. 

9. Turnbull v. Thomas, 24 F. Cas. 
No. 14,243, 1 Hughes 172. 

10. Kight v. Robinson, 10 Ga. A. 
548, 73 SE 863. 

11. Eaton v. Wells, 82 N. Y. 576. 

{a] A tender of the amount of 
the debt without costs, after suit 
prought to foreclose the mortgage, 
is not good. Eaton v. Wells, 82 N. Y. 
576. And see Tender [38 Cyc 138 
text and note 41]. 


12. See supra § 391 et seq; and 
cases infra this note. 
{a] Rule applizd.—Where it is 


stated in a mortgage that it is given 
to secure named debts and to secure 
other indebtedness not described, 
such a mortgage will not create a 


MORTGAGES 


And when 
As 


In a ju- 


| 


of the mortgage 


lien as against purchasers of the 
property described in the mortgage. 
Lee v. Walker, 10 Ky. Op. 98, 99 
(“how such a mortgage can affect a 
purchase with or without notice we 
cannot well perceive’). 

[b] “A mortgagee cannot be com- 
pelled to rely upon a portion of the 
mortgaged premises, even though it 
be ample security. To compel this 
would be to set up and enforce a 
contract not made by the parties.” 
Davis v. Davis, 81 Vt. 259, 265, 69 A 
876, 130 AmSR 1035. And see Matter 
of New York, 184 App. Div. 509, 172 
NYS 50 [app dism 224 N, Y. 697 
mem, 121 NE 356 mem, and aff 226 
N. Y. 640 mem, 124 NE 897 mem] 
(a mortgage is a lien for its full 
amount on every portion of the land 


covered by it). : 

{c] Rents and profits—(1) A 
mortgagee has a_ specific lien on 
rents and profits of mortgaged land 
when they are expressly pledged by 
the mortgagee as part of his secu- 
rity (Brown v. Benson, 224 Ill. A. 
283; Owsley v. Neeves, 179 Ill. A. 61) 
(2) but not unless it is so expressly 
provided (Stokeley  v. Flanders, 
\Ky.) 128 SW 608). (3) “It is a gen- 
eral rule that, as between the mort- 
gagor or owner of the equity of re- 
demption on the one hand and the 
mortgagee and his representatives on 
the other, the right of possession is 
the criterion of the right to take the 
rents and profits; and, generally, as 
between such parties, the one who 
has the right of possession at the 
time the rents fall due has the right, 
as against the other party, to receive 
them.” Groos v. Chittim, (Tex. Civ. 
A.) 100 SW 1006, 1010 (“this results 
from the principle that the rents 
accruing from lands, are, unless in 
some way severed from it, a part of 
the realty, and the right to them, as 
a part of the freehold, rests in him 
who has the title, carrying the right 
of possession of the whole. This 
rule is illustrated by cases which 
hold that in jurisdictions, like this, 
where the mortgagor is entitled to 
possession of the premises, he has 
the right, as against the mortgagee, 
to the rents and profits until by fore- 
closure the latter has obtained the 
right to their possession”), , And see 
infra § 604 et seq. 

13. Hosford vy. Merwin, 5 Barb. 
(N. Y.) 51; Dodson v. Dodson, 9 Oh. 
Dec. (Reprint) 201, 11 CincLBul 
198. But see Hidden vy. Jordan, 21 
Cal. 92 (where a person employed to 
buy land for another advances part 
of the purchase money, and takes 
the deed in his own name, he occu- 
pies the position of a mortgagee, ‘and 
his lien is upon the whole land, and 
not merely upon an undivided inter- 
est proportioned to the amount ad- 
vanced by him). 

[a] Mortgage on distributive 
share in decedent’s estate.—Where a 
recorded instrument seeks to charge 


[§§ 429-430 


the legal title,1® the lien of a second mortgage is 
merely equitable.17 

[§ 430] ¢c. Time When Lien Attaches. 
tween the parties, the lien of a mortgage attaches 
from the time of its execution and delivery,!® but 
as against third persons, from the time it is re- © 
corded or filed for record.1® 
gage given to indemnify the mortgagee against a 
future or contingent liability?° some of the decisions 
maintain that its lien begins upon its execution and 
delivery, and not upon the payment of the debt 
indemnified against;?! but others refuse to accord 
any lien to the mortgage until the debt or liability 
has at least become fixed and absolute,?? although 
the lien does attach and may be enforced when the 
liability becomes fixed by a decree,?? and the terms 


As be- 


In the case of a mort- 


may determine the question.24 A 
the “shares” of the obligors in a de- 
cedent’s estate with a lien for the 
payment of a note given by them, 
the word “shares” will not be held 
to include the interest which the 
obligors have as creditors of the 
estate, at least where the rights of 


third parties have intervened. Chis~ 
ars v.  Cissell,/- 13 App. =@b: C.)- 


14. Albany Ins. Co. v. Lansing, T 
Johns. Ch. (CN. 5¥.)'5142;. Sandstia 
Kaukauna Water Power Co., 115 Wis. 


229, 91 NW 679. 

15. Building, ete., Assoc. v. Me- 
Kenzie, 28 Ont.'316 [app dism 24 
Ont. A. 599 (app dism 28 Can. S.-C. 
407)]. 

16. See supra § 3. 

17. Commonwealth Bank v. Vance, 
4 Litt. (Ky.) 168. 

18. Johnson v. Prosperity Loan, 
etc., Assoc., 94 Ill. A. 260; Desmond 
v. Lanphier, 86 Ill. A. 101 [aff 187 
Til. 370, 58 NE .343]; Cassidy oy 
Ward, 70 Ind. A. 550, 123 NE 724> 


Harrison v. Phillips Academy, 12 
Mass. 456. 
{a] Rule applied.—Where there 


are several mortgages in favor of 
the same person covering the same 
piece of property, and the debts 
secured are consolidated into one 
sum, and a new mortgage given 
for its security, the lien begins from 
the date of such new mortgage. Ker 
v. Ker, 42 La, Ann. 870,-8 S 595. 

19. Berwin v. Weiss, 28 La. Ann. 
363; Stewart v. Hopkins, 30 Oh. St. 
502; Tousley v. Tousley, 5 Oh. St. 
78; Brown v. Kirkman, 1 Oh. St. 116; 
Woodruff vy. Robb, 19 Oh. 212; Holli- 
day v. Franklin Bank, 16 Oh. 533; 
Magee v. Beatty, 8 Oh. 396; Brooke’s 
App., 64 Pa. 127; Foster’s App., 3 
Pa. 79; South Carolina L., ete., Co. 
v. McPherson, 26 S. C. 431, 2 SE 267%. 
And see infra § 527. 

[a] Mortgage to secure future 
advances.—If the owner of real es- 
tate contracts to borrow money to 
erect buildings thereon, and gives a 
mortgage upon the real estate to se- 
cure the loan, which, by agreement, 
is to be advanced as the buildings 
progress, the lien of the mortgage 
begins upon the recording thereof. 
Creigh v. Jones, 103 Nebr. 706,’ 173 
NW 687. As to such mortgages see 
infra § 465. ‘ 

20. Mortgages to secure contin- 
gent liabilities see infra § 469, 

21. Krutsinger v. Brown, 72 Ind. 
466; Watson v. Dickens, 20 Miss. 608. 

22. Choteau v. Thompson, 2 Oh. 
St.,114; Taylor v. Cornelius, 60 Pa. - 
187; Bank of Commerce App., 44 Pa. 


423; Montgomery County Bank’s 
Apps. 86sPa 160, 
a3. Smith yv. Harry, $1 Pa. 119 


(where, however, the liability indem- 
nified against was actually satisfied 
before proceedings were taken on the 
mortgage). 
24. See 
$3 9d 192: 


Limitations of Actions 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


“§§ 430-431] 


mortgage to secure a future loan or advance?® be- 
comes a len from the day the loan or advance is 
made,”* but not until then,?* and is not a lien where 
no advance is ever actually made.?® 
executes a mortgage with covenants of warranty 
on property which he does not then own, but to 
which he subsequently acquires title,?® the mort- 
gage attaches from the moment the title is ac- 
quired.*° A deed left by a mortgagor as an escrow,** 
~to be delivered upon default in payment by him of 
a sum fixed upon in satisfaction of all indebtedness, 
does not become operative until default, and creates 


no lien on the land.*? 


[§ 431] d. Duration of Lien. The lien of a mort- 
gage, once attached to land, continues in force until 
the mortgagee has received payment or satisfaction 
of the debt secured,** unless he previously releases 


25. Mortgages to secure future 
advances see infra § 465 et seq. 

26. Lanegfitt v. Brown, 5 La. Ann. 
231; Meeker v. Clinton, etc., R. Co., 2 
a. Ann. 971. 
on Freutel v. Schmitz, 299 Ill. 
320, 132 NE 534 (a mortgage is se- 
curity for a debt, and without a debt 
it has no effect as a lien; and a 
mortgage taken to secure future ad- 
vances can take effect only as a lien 
from the time some debt or lia- 
bility secured by it is created), 

23. Freutel v. Schmitz, supra. : 

29. Mortgages given before acqui- 
sition of title see supra § 395; and 
infra 445, 
130. spice v. Kelso, 57 Iowa 115, 
7 NW 3, 10 NW 335. 


81. Escrows generally see Es- 
crows 21 C. J. p 864. 

32. McDonald v. Huff, 2 Cal. 
Unrep. Cas. 860, 18 P 2438. . 

33. Ga—Hughes v. Mt. Vernon 


ank, 4 Ga. A. 23, 60 SE 809. 
Eas tocder v. Wolf, 127 Ill. A. 
506 [aff 227 Ill. 133, 81 NE 13]; 
Johnson v. Prosperity Loan, etce., 
Assoc., 94 Ill. A. 260. 

Iowa.—Johnson v. Myer, 197 Iowa 
1110, 198 NW 654. 

Mass.—Jenkins v. Andover Theo- 
logical Seminary, 205 Mass. 376, 91 


NE 552. 

Minn.—Whittacre v. Fuller, 5 
Minn. 508. 

Miss.—Morse v. Clayton, 21 Miss. 
373. 

1* Y.—Barnard v. Onderdonk, 98 | 
N. Y. 158; New York L. Ins., etc., 
Co. v.. Covert, 8 Abb... Dec. 350, 


Transcr. A. 24, 6 AbbPrNS 154, 33 
HowPr 619 [rev 29 Barb. 435]; Rice 
v. Dewey, 54 Barb. 455. 


Tenn.—Cleveland v. Mattin, 2 
Head 128. 
[a] “The lien of the mortgage is 


presumed to continue until the debt 
is paid even though a new note be 
given therefor. The debt must be 
satisfied, and even the taking of a 
new note which includes an addi- 
tional loan will not in the absence of 
an agreement to the contrary dis- 
charge the mortgage.” Cherry _v. 
Welsher, 195 Iowa 640, 644, 192 NW 
149. 

[b] Judgment on debt secured.— 
In the absence of any statutory pro- 
vision to the contrary, the lien of a 
mortgage continues, notwithstanding 
the debt has been reduced to a 
judgment, which, by, lapse of time, 
has ceased to be a lien. Priest v. 
Wheelock, 58 Ill. 114. 

{[c]. While a personal payment on 
a joint and several note by one of 
two. joint debtors without the con- 
sent or knowledge of the other will 
not operate to bind the other so as 
to authorize a new promise taking 
the case out of the’ statute of limita- 
tions (see Limitations of Actions 
§ 643), still a mortgage given to se- 
cure such a note will operate as a 
lien on the mortgaged premises so 
long as the payments of the note 
may be enforced against either joint 
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it,*4 or a merger takes place by his acquisition of 
the legal title to the property mortgaged,®® or until 
the debt has become barred by the statute of limi- 
tations,°° or the mortgagee’s' interest defeated by 
an adverse possession,®’ well founded and continued 
for the necessary time.*® 
mortgage itself the debt and the security therefor 
may be extinguished by the mortgagee’s death.?? 
But the lien of the mortgage is not divested either 
by the deStruction of the paper writing evidencing 
it*? or by the death of the mortgagor,*! unless the 
death extinguishes the interest of the mortgagor.*? 


By stipulation in the 


Construction of statutes.*® A statute of a special 


debtor and until the debt is extin- 
guished, and it is immaterial that 
one of the mortgaged tracts belonged 
to one debtor and the other to the 
other debtor. Hippard vy. Rebhan, 
LOST A. 2261: 

{d] “A mortgage of real estate 
is a conveyance, and it stands until 
the debt in the eye of the law is 
paid; and that is so even if the evi- 
dence of the debt be changed, as for 
instance by a renewal note, provided 
always that the debt be and remain 
the same debt, (Pomroy v. Rice, 16 
Pick. (Mass.) 22;) and even if the 
personal liability of the mortgagor 
be extinguished by the statute of 
limitations. If the debt be paid, 
however, the mortgage is satisfied.” 
Jenkins Vv. Andover Theological 
Seminary, 205 Mass. 3876, 381, 91 
NE 552. But see, as to the statute 
of limitations, Limitations of Ac- 
tions §§ 238, 24; and infra note 
3 


6. 

[e] In Montana ‘‘a mortgage does 
not transfer any title to the prop- 
erty. (Secs. 8224, 8229, Rev. Codes 
1921.) It is merely a lien fixed upon 
the property to secure the perform- 
ance of an act (sec. 8264; Davidson 
v. Wampler, 29 Mont. 61, 74 P 82); 
hence it follows that whenever it 
eeases to be a lien, it ceases to be 
a mortgage (Berkin’ v. Healy, 52 
Mont. 398, 158 P 1020).” Morrison 
v. Farmers, etc, State. Bank, 70 
Mont. 146, 152, 225 P 123. 

S4. McMillan v. McMillan, 184 
Ill. 230, 56 NE 302; Hazle v. Bondy, 
173 Ill. 302, 50 NE 671; Mutual Mill 
Ins. Co. v. Gordon, 20 Ill. A. 559. 


35. See infra § 438 

36. Ark.—McCloy v. Robertson, 
102 SW 386. 

Ill—Murray v. Emery, 187 Ill. 


408, 58 NE 3827; Litch v. Clinch, 136 
Tih. 410, 226. NE» 579; )-Polloek «Vv: 
Maison, 41 Ill. 516; Jones vy. Lander, 
PALS AL a0), 

Kan.—Jackson vy. King, 9 Kan. A. 
160, 58 P 1013. 


Md.—Baltimore, etc, R. Co. v. 
Trimble, 51 Md. 99. 
Miss.—Klaus v. Moore, 77 Miss. 


ROL 22 MS A623. 

Nebr.—Herbage v. McKee, 82 Nebr. 
354, 117 NW 706. 

Tex.—Ross v. Mitchell, 28 Tex. 
150. 

But see, as to the statute of limi- 
tations, Limitations of Actions §§ 
23, 24; and supra note 38 [d]. 

[a] Revival—A mortgage barred 
by the statute of limitations may be 
revived by the mortgagor, as by par- 
tial payments on the debt or by an 
acknowledgment ocr new promise in 
writing, and thus its lien will be 
continued in force. Attna L. Ins. Co. 
v. McNeely, 166 Ill. 540, 46 NE 1130; 
Kerndt v. Porterfield, 56 Iowa 412, 
9 NW 322; Curtis v. Renneker, 34 
S. C. 468, 18 SE 664. 

{[b] Im Arkansas on Oct. 8, 1894, 
an owner mortgaged his land to se- 
cure an indebtedness due on Dec. 15, 
1895. The mortgage was filed for 


nature defining the duration of mortgage liens must 
be read in connection with the prior law** and har- 
monized therewith, in so far as-its language will 
permit and is reasonable, to effectuate a consistent 


record Oct. 29, 1894. No memoran- 
dum of payments was indorsed on 
the record. It was held that the lien 
ef the mortgage as to third persons 
expired in 1900. McCloy v. Robert- 
son, 102 SW 386. 

[ec] Im Illinois, while partial pay- 
ment by one joint debtor without the 
knowledge or assent or subsequent 
ratification of the’ other will not 
operate to bind the latter so as to 
authorize the inference of a new 
promise on his part and toll the 
statute of limitations, a mortgage 
given to secure the payment of a 
joint and several note will operate 
to continue a lien on the mortgaged 
premises so long as payment of the 
note may be enforced against either 
joint debtor and until the debt is ex- 


tinguished. Ritzmuller v. Neuer, 130 
Ill. A. 380. 
{d] In South Carolina, under Civ. 


Code (1912) § 3535, establishing a 
twenty-year limitation on mortgage 
liens, unless, during the lien, a writ- 
ten acknowledgment of the debt is 
recorded, a written acknowledgment, 
recorded one month and nine days 
after exviration of the twenty years, 
does not remove the bar of the 
statute. McSween y. Windham, 104 
S. C. 508, 89 SE 500. 

37. Adverse possession generally 
ne Adverse Possession 2 C. J. p 

38 Fry v. Shehee, 55 Ga. 208; 
ae v. Field, 62 N. J. Eq. 271,.49 A 

39. Jones v. Norris, 147 N. @. 84, 
85, 60 SE 714 (under a clause in a 
mortgage that “it is expressly under- 
stood that, if this mortgage is not 
settled before my death, afterwards 
it is not collectible; it is in force, 
though, until my death,” in connec- 
tion with the mortgagee’s declara- 
tions that if she died before the 
notes secured were paid she did not 
wish them collected, the mortgagee’s 
death rendered the mortgage unen- 
forceable). 


ree Sloan v. Holcomb, 29 Mich. 
41. Waughop v. Bartlett, 165 Til. 
124, 46 NE 197; Jones v. Null, 9 


Nebr. 57, 1 NW 867. 
42. Couch v. Sizemore, 106 SW 
801, 32 KyL 641 (after the death of 


the owner of land, his wife, who 
owned merely her dower interest 
therein, mortgaged the land, De- 


fendants, to whom the wife had con- 
veyed an allerzed one-fourth interest 
in the land, paid the mortgage. It 
was held that the mortgage lien, 
which attached only to the wife’s 
dower interest, was extinguished by 
her death, and could not be extended 
to an undivided fee interest in the 
land purchased by plaintiffs from 
the heirs of the original owner). 

43. Statutory construction gener- 
a see Statutes [36 Cyc 1102 et 
seq]. 

44. Construction with reference 
to other laws in general see Stat- 
utes [36 Cyc 1144 et seq]. ° 
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legislative policy*? and arrive at the legislative 
intent.*® 

[§ 432] 2. Waiver or Libge of Lien—a. Express 
Waiver. It is perfectly competent for a mortgagee 
to waive or release his lien in favor of a junior 
encumbraneer; and this will not extinguish the elder 
mortgage, but will merely postpone it to the junior.*? 
So also he may waive his lien in favor of a person 
who advances money to the mortgagor*® to enable 
him to improve the property or replace burned build- 
ings, the enhanced value of the security being a 
sufficient consideration,*® or he may release the 
lien wholly, in order to enable the mortgagor to sell 
the property with a clear title,®° or release a portion 
of the premises affected, retaining his lien for the 
whole indebtedness upon the remainder.®? 

[§ 433] b. Implied Waiver. The lien of a mort- 
gage may be waived or released by implication ;°* 
and this implieation arises where the mortgagee has 
so dealt with the property, or with his claims or 
security, or with other persons acquiring an interest 
in or lien upon the property, that he is equitably 
estopped from asserting his lien to the prejudice of 
such persons, they having relied on the implied or 
apparent purport of his acts.°* The foreclosure of 
a mortgage upon two distinct tracts of land against 
only one of them waives the right to foreclose 
against the other tract;°* but this rule does not 
apply where the two tracts are in different states.®° 
Where a mortgagee of condemned property know- 
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ingly permitted consummation of condemnation 
proceedings, and award and payment to the mort- 
gagor without making any claim thereto, and ,pro- 
ceeded thereafter to foreclose on all the mortgaged 
property including lands condemned, it thereby 
estopped itself. to assert a lien on prdperty pur- 
chased as a homestead by the mortgagor out of 
funds awarded in the condemnation proceedings.°* 

But the intention to waive the lien must be clearly 
evident,®” and will not be presumed when a second 
mortgage of the same land to the same mortgagee 
to secure the same debt is executed merely for the 
purpose of giving a more accurate description of 
the property.®* So where the legal title to land is 
conveyed in trust to pay a prior mortgage, the ac- 
ceptance by the mortgagee of interest on his mort- 
gage from the trustee is not a waiver of his mortgage 
lien.°? And the mere fact that a mortgagee knew 
that the mortgagor was selling the mortgaged prem- 
ises to another free of encumbrances could not bind 
the mortgagee to release his mortgage.®° 

The lien of a mortgage held by executors is effec- 
tively barred by the foreclosure of a prior mortgage 
by action, to which said executors are made parties.®* 

[§ 434] c. Change of Securities. Where a mort- 
gage is renewed or extended, at or before its ma- 
turity, or the evidence of the debt secured is 
changed, by the substitution of new notes or other- 
wise, the lien of the mortgage is not affected, in 
respect either of its continuity or its priority,°? 


45. Policy and purpose of act 
generally see Statutes [36 Cyc 1110]. 

Extrinsic aids to construction gen- 
erally see Statutes [36 Cyc 1136 et 
seq]. 

46. Cullen v. Reed, 220 Fed. 356. 


Legislative intent generally see 
Statutes [36 Cyc 1106 et seq]. 

47. Ala.—Bolling v. Roman, 95 
Ala, 518, 10 S553: 

Ill.—Mullanphy Sav. Bank Vv. 
Schott, 135 Ill. 655, 26 NE 640, 25 
AmSR 401; Beasley v. Henry, 6 Ill. 
A. 485. 

La.—Loucks vy. Union Bank, 2 La. 
Ann. 617. 

Pa.—Thomas v. Equitable Bl@g., 
ete., Assoc., 215 Pa. 259, 64 A 581. 


Wash.—Packard v. Delfel, 9 Wash. 
562, 38 P 208. 

Rien ct eeD v. Shepherd, 6 Wis. 
69. 

43. See case infra this note; 
cases infra note 49. 

[a] No waiver or estoppel.— 
Where the holder of a fits: mortgage 
agreed to permit a bank, to whom 
the mortgagor was also indebted, to 
advance money in order that the 
mortgagor, a gravel company, 
might commence operations the fol- 
lowing spring, such advances to be 
repaid out of the gravel sold, but 
the advances made were used to pay 
rent and certain preéxisting indebt- 
edness, it was held that, the money 
having been used for a different pur- 
pose than that agreed on, there was 
no waiver or estoppel as to the mort- 
gagee’s right to claim a first lien. 
First Mortg. Corp. v. Le Mars Gravel 
Co., 197 Iowa 267, 197 NW 37. 

49. Godfrey v. Rogers, 3 Cal. 101; 
Darst v. Bates, 95 Ill. 493. 

50. McMillan v. McMillan, 184 Ill. 
230, 56 NE 302; Bridges v. Cooper, 98 
Tenn. 381, 39 SW 720. 

bl, Hazile vv, Bondy, 1723." 1113) 3027 
50 NE 671; Dooly v. Eastman, 28 
Wash. 564, 68 P 1039. 

[a] Release of one of two mort- 
gages.—The execution and delivery 
of. a auitclaim deed in the usual 
form to a mortgagor by a: mortgagee 
holding two mortgages on the land 
conveyed will not operate as a re- 
lease of both mortgages, where the 


and 


deed recites that the only purpose 
for which it was given was to re- 
lease the second mortgage. Donlin 
v. Bradley, 119 Tl. 412, 10 NE 11. 

52. See.cases infra this section; 
and infra 8§ 550-554. 

i) Ark.—Bell v. Radcliff, 32 Ark. 

Cal. Smith v. MeNutt, 156 Cal. 
769, 106 P 70. 

Ae igi v. Clarke, 14 Conn. 
334. 

Iowa.—Newgirg v. Black, 174 Iowa 
636, 156 NW 708. 

Mich.—Sibley v. Ross, 102 Mich. 
158, 60 NW 460, 88 Mich. 315, 50 
NW 379. 

Mo.—Kansas City Sav. Assoc. v. 
Mastin, 61 Mo. 435. 

Pee ae a v. Cramer, 44 Pa. Co. 

Wis.—Clason v. Shepherd, 10 Wis. 


356. 

[a] Thus “the law is well settled 
that pieces of land, subject to a 
common incumbrance, when _ = sold 
consecutively by the owner, are 
liable for the incumbrance in the 
adverse order of alienation; and 


that if the holder of an incumbrance 
releases from the lien thereof cer- 
tain pieces of land which have been 
sold, that will operate to discharge 
the lien of the incumbrance on pieces 
previously sold, if the pieces re- 
leased are of sufficient value to meet 
the debt, provided the holder of the 
incumbrance knew of the previous 
sales, or of facts that fairly put him 
upon notice. Turner v. Flenniken, 
164 Pa. 469, 30 A 486, 44 AmSR 624.” 
Barton v. Cramer, 44 Pa. Co. 218, 220. 

54. Dooly v. Eastman, 28 Wash. 
564, 68 P 1039. 

[a] “The reason being that, by 
the first foreclosure, the mortgage 
was merged in the judgment and a 
subsequent action could not be 
maintained upon it.’ Tacoma Savy. 
Bank, etc., Co. v. Safety Inv. Co., 
123 Wash. 481, 486, 212 P 726 [quot 
Nascarel v. Raffour, 51 Cal. 242]. 

55. Widmann v. Hammack, 10 
Wash. 77, 80, 187 P 1091 [quot and 
dist Dooly v. Eastman, 28 Wash. 
564, 68 P 1039] (‘‘there could have 
been no merger of the mortgage on 


land in this state in a judgment ob- 
tained in the state of California; 
nor did the mortgagee have the right 
to include in the foreclosure suit in 
California the land here in contro- 
versy, or have it sold in payment of 
a judgment obtained there, for the 
very plain reason the court in Cali- 
fornia had no jurisdiction to fore- 
close a lien upon real property in 
this state’’). 

56. Schichtl v. Home Life, 
Co.,' (Ark.) 275 SW _ 745. 

57.. Walters v. Walters, 73 Ind. 
425. To same effect Foxwell v. 
Slaughter, 5 Del. Ch. 396. 

{a] Extension of time of pay- 
ment.—Where the holder of a mort- 
gage grants to the debtor an exten- 
sion of the timé for payment, it is 
not a waiver or release of the lien in 
favor of junior creditors or pur- 
chasers, in the absence of special 
equities. Russell v. Martin, 35 SW 
586, 18 KyL 125; Offutt v. Hendsley, 
9 La. 1; Colby v. Place, 11 Nebr. 348, 
9 NW 564. 

[b] Making mortgagor executor. 
—A mortgagee does not extinguish 
the mortgage or release its . lien 
merely by making the mortgagor his 
executor. Miller v. Donaldson, 17 
Oh. 264. 

[c] The presentation, in insol- 
vency proceedings, of a claim se- 
cured by mortgage is not, in the 
absence of evidence showing inten- 
tion, a waiver of the mortgage. 
Drew v. McDaniel, 60 N. H. 480 


etc., 


58. Walters v. Walters, 73 Ind. 425. 

59. Nelson v. Ratliff, 72 Miss. 
656, 18 S 487. 

60. Wood v. Stevenson, 30 Wyo. 


171, 180, 217% PB .953'.¢“to“ hold thateit 
could, would endanger the existence 
of every mortgage. The proposition 
is fundamental that a mortgagor has 
no power or authority, in the absence 
of an express delegation or reserva- 
tion thereof, to affect or impair the 
lien of a mortgage by a contract re- 
lating to, or a sale of the mortgaged 
property’’). 


Nth Lockman’ v, Reilly, 95 N. Y. 
62. See supra § 372; infra XVIII, 
A, 10 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


[§§ 431-434 


5 


§§ 434-437] 


unless it clearly appears to have been the intention 
to make an absolute payment and cancellation of 
the mortgage and to create an entirely new se- 


eurity.®° 


[§ 435] d. Failure To Assert Claim. Where a 
mortgagee permits the mortgaged property to be 
levied on, without asserting his claim thereto, he 
is barred from claiming title to it as against the 
But it is otherwise as re- 
gards the estate of a deceased mortgagor;®> the 
mortgagee is under no obligation to file his claim 
for allowance against the estate, and -his omission to 
do so will not affect his hen or his right to fore- 


execution purchaser.*4 


close.®® 


[§ 436] e. Resort to Other Remedy. A mort- 


63. See infra XVIII, A, 10, and: 

U. S.—U. S. v. Grover, 227 Fed. 
181; 

Ala.—New England Mortg., etc., Co. 
We Elirseh,” 96 Ada. 232,/ 11S’ 63. 


P Cal.—Dingman vy. Randall, 13 Cal. 
12. 
Ill—Bond v. Liverpool, etce., Ins. 


Co., 106 Il. 654. 

Me eiee ee v. Whiteford, 29: Md. 
N. @.—Joyner v. Stancill, 108 N. C. 

153, 12 SE 912. 


Sask.—Rogers Lumber Co. Vv. 
Smith, 6 Sask. L. 187. 
64. Grace v. Mercer, 10 B. Mon. 


(Ky.) 157. 

65. See cases infra note 66. 

66. Smith v. Gillam, 80 Ala. 296; 
Waughop v. Bartlett, 165 Ill. 124, 
46 NE 197; Jones v. Null, 9 Nebr. 57, 
1 NW 867. 

67. Ga.—Kirkland Vv. Kirkland, 
146 Ga. 347, 348, 91 SE 119 [cit Cyc]; 
Hughes v. Mt. Vernon Bank, 4 Ga. 
A. 23, 24, 60 SE 809 [quot Cyc]. 

acer v. Wheelock, 58 Ill. 
114. . 

Iowa.—In re Butterfield, 196 Iowa 
(633, 195 NW 188. 

* Kan.—Rossiter v. Merriman, 80 
Kan. 739, 104 P 858, 24 LRANS 1095. 
3 Tex.—Cannon v. McDaniel, 46 Tex. 
03. ’ 
‘ [a] The holder of a note may sue 
thereon at law without foreclosing 
his mortgage, and this does not re- 
lease the mortgage lien. In re But- 


terfield, 196 Iowa 633, 195 NW 188;. 


Gilman v. Heitman, 
113° NW_ 932. 

[b] To take judgment on a mort- 
gage note does not release the lien 
of the mortgage. Rossiter v. Merri- 
man, 80 Kan. 739, 743, 104 P 858, 24 
LRANS 1095 (“the merger and ex- 
tinguishment of the note did not dis- 
charge the debt nor extinguish the 
mortgage. The form of the debt 
was changed, but the debt itself, for 
which the mortgage was security, re- 
mained in full force. The debt se- 
cured by the mortgage is the pri- 
mary obligation between the parties, 
and the note is no more than the 
primary evidence of that debt. The 
note and mortgage are not so closely 
tied together that a creditor must 
Sue on both in the same action. He 
may bring an action against the 
debtor wherever he may be found, 
but can only foreclose the mortgage 
in the jurisdiction. where, the land 
lies. He may obtain a_ personal 
judgment on the note alone without 
waiving his right to foreclose on his 
mortgage’’). 

[ec] Allowance of claim in probate 
court.—The presentation and allow- 
ance by an administrator of a judg- 
ment, which is a lien on the judg- 
ment debtor’s property, aS\a claim 
against his estate, does not destroy 
the lien. Morton y. Adams, 124 Cal. 
229; 56 P1038, 71) AmSR 53. 

[d] A decree for the foreclosure 
of the mortgage does not merge or 
extinguish its lien, if it is never 
executed. Roberts v. Lawrence, 16 
Tll. A. 453. 

68. Hughes v. Mt. Vernon Bank, 


137 Iowa 336, 
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4 Ga. A. 23, 24, 60 SE 809. [quot 
Cye]; Lanahan v. Lawton, 50 N. J. 
Eq. 276, 23 A 476. 

69. Bacon v. Raybould, 4 Utah 


30,5000, 10>P, 480, 1 B b100C this-is 
our statute. Comp. Laws, 474 [1471], 
sec. 246; Laws, 1884 p 268, sec. 606. 
The allowance of appellant’s cross- 
complaint would be a nullification of 
that statute. A party having one 
suit, either pending or in judgment, 
for a debt secured by mortgage, can- 
not have another action for the re- 
covery of the same debt. His whole 
claim must be embraced in one suit. 
There is no reason why this could 
not have been done in'regard to the 
debt of appellant. This is the rule 
in California under a similar statute. 


Porter, v= Muller, 65 "Caiey512,.4 P> 
531; Ould v. Stoddard, 54 Cal. 613; 
pera Vae Durmani= 24s9Caly sigs 

70. White v. Gurney, 92 Minn. 


271, 99 NW 889 (a mortgagee’s inter- 
est in the mortgaged land may be 
defeated by the subsequent vacation 
of a judgment which vested the title 
in the mortgagor). 

[a] Termination of mortgagor’s 
estate.—Where the mortgagor has 
only an estate for life in the prem- 
ises, or a leasehold interest, the lien 
of the mortgage is lost by his death, 
in the one case, or by the end of the 
term, in the other case. Bryan v. 
Howland, 98 Ill. 625; Rogers v. Her- 
ron, 922 Til! 5835" Grifiin’ vo,Chicazo 
Mar. Co., 52 Ill. 130. 

[b] Abandonment.—The owner of 
a mining claim, who has mortgaged 
it, may not abandon it, so as to per- 
mit the lands to be located as unoc- 
cupied mineral lands, and defeat the 
mortgage lien thereby. Alexander v. 
Sherman, 2 Ariz. 326, 16 P 45. 

{[c] Rescission of sale—A mort- 
gage created by a purchaser during 
his ownership, while subject to the 
right of the vendor to rescind the 
sale for nonpayment of the price, 
operates upon any residue derived 
from the property after the claim of 


the vendor is satisfied. Phillips’ 
Succ., 49 La. Ann, 1019, 22 S 202. 
{d] Forfeiture for taxes.—The 


lien of a mortgage is not extin- 
guished by a forfeiture of the land 
to the state for unpaid taxes, so long 
as a right to redeem still exists. 


Annely v. De Saussure, 12 S. C. 488. 
[e] Probate proceedings. — A 
statutory provision that, if an in- 


testate’s estate shall not exceed a 
certain sum, the whole of it shall be 
set apart for the support of the 
widow and minor heirs, after a rule 
against parties in interest to show 
cause against such action, cannot so 
operate as to divest the rights of a 
purchase-money mortgagee in real 
estate forming part of the intestate 
estate. Fairbanks v. Robinson, 64 
Cali250) 130 Pe si2: 

{f] Allowance of alimony.—Where 
mortgaged property is assigned to 
the mortgagor’s wife as alimony, the 
lien of the mortgage is not divested 
if the mortgagee was not made a 
party to the divorce suit. Worsham 
v. Freeman, 34 Ark. 55. 
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gagee does not waive his lien by suing and recover- 
‘ing judgment on the note or bond secured,®’ or 
attaching the property of the mortgagor in an action 
‘on the mortgage debt.®* 
sometimes provided that there can be but one action 
for the recovery of any debt or the enforcement of 
any right secured by mortgage.®® 

[§ 437] f. Loss of Lien—(1) In General. 
lien of a mortgagee is lost if the mortgagor loses 
his title to the mortgaged premises otherwise than 
by his voluntary alienation of the estate, or if his 
title is avoided or canceled in proceedings hostile 
to himself and to the mortgagee.” 
if the debt secured by the mortgage is paid,” or if 
it is extinguished or avoided by the act of the par- 


By statute, however, it is 


The 


This is so also 


[g] Sale by tenants in common.— 
A mortgagee is not bound or affected 
by the action of tenants in common 
who -sell the land and set aside the 
share of one of them in the pro- 
ceeds to be applied on the mortgage 
debt, the mortgage covering his un- 
divided interest in the premises. 
Annely v. De Saussure, 12 S. C. 488. 

Tia Cussencyyv, Brandt, <19 Vas ok, 
32 SE 791, 75 AmSR 762 (where the 
debt secured by a mortgage is paid 
by a third person who was under no 
obligation to pay it, it becomes 'a 
question of fact, depending on the 
intention of the parties, whether his 
act was intended as a payment or as 
a purchase of the debt; and in the 
latter case the lien of the mortgage 
is not extinguished). 

[a] Proceeds of sale applied to 
debt.— Where a decree of foreclosure 
has been executed by the sale of the 
mortgaged premises, and the appli- 
cation of the proceeds to the mort- 
gage debt, the mortgage has - ex- 
pended its force and is no longer an 
encumbrance on the property. Davis 
v. Dale, 150 Ill. 239, 37 NE 215. 

[b] Transaction equivalent to 
payment.—A mortgagee of real and 
personal property foreclosed it as to 
the real estate, and bid in the prop- 
erty for a sum sufficient to pay the 
debt. Subsequently, pending the re- 
demption from such foreclosure sale, 
he foreclosed his lien on the person- 
alty, and bid it in for a sum suffi- 
cient to pay the debt, and took pos- 
session thereof and disposed of it. 
It was held that an execution cred- 
itor who had a lien on the property 
Subsequent to the mortgage had a 
lien on the real estate superior to 
the lien of the mortgagee. Webster 
v. Ypsilanti Canning -Co., 149 Mich. 
489, 494, 118 NW 7 (“it is clear that 
if the mortgagor had paid the debt 
or if the amount bid at the chattel- 
mortgage sale had been paid in cash, 
the executicn levy would have re- 
mained a first lien on the real estate. 
In the absence of some controlling 
equity in favor of defendants, we 
think that as to complainants the 
case is not different in law from 
what it would be if the sale of the 
personal property had been for cash. 
Indeed, equitable considerations fa- 
vor complainants, since the personal 
property out of which, presumably, 
they might have made their debt, has 
been dispersed by the trustee’’). 

{c] Agreement to continue lien 
after payment.—An agreement be- 
tween parties to a mortgage to con- 
tinue its lien, notwithstanding pay- 
ment in full, is valid between them; 
and where future advances are made, 
subsequent creditors with notice of 
the agreement are boun@ thereby. 
Girard! Trust .Co:'v. Baird, 212. Pat 
41, 61 A 507, 1 LRANS 405. 

[d] Although the mortgagee’s 
agent unjustifiably refuses to accept 
an installment due, except upon con- 
ditions, the lien of the mortgage will 
not be divested as to that install- 
ment where no bad faith is shown 
and the mortgagee might have 
honestly believed he was entitled to 
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ties or the judgment of a court.” 


mortgaged building by fire.** 


[§ 438] (2) Acquisition of Title to Mortgaged 
If the mortgagee acquires a title in fee 
simple to the mortgaged premises, the lien of the 
mortgage may be extinguished by reason of the 
merger’® of estates’® or of a new relation created,” 
but may be kept alive as to a junior encumbrancer.”® 

[§ 439] (3) Judicial Sale of Property.’® 
a mortgagee sues at law on the debt secured, re- 
covers judgment, and sells the property on execution 
thereunder, this will extinguish the lien of the 
mortgage ;®° but there is contrary authority on that 
If a judgment against the mortgagor is 


Premises. 


point.*+ 


insist upon the conditions. Union 
Mut. L. Ins. Co. v. Union Mills Plas- 
ter Co., 37 Fed. 286, 3 LRA 90. 

72. Ft. Wayne Trust Co. v. Sihler, 
34 Ind, A. 140; 72 NE 494; Smith v. 
Mould, 87 Misc. 199, 149 NYS 552. 

{a] Detaching interest coupons.— 
Where interest coupons are secured 
by a mortgage, their detachment 
from the bonds does not deprive the 
holder of the security of the mort- 
gage, which will protect them until 
paid, without regard to their physi- 
eal attachment to the bonds. Long 
Island L., etc.. Co. v. Long Island 
City; yete:, Ra Co. \l78, Noy 4 583,770 
NE 1102 [aff 85 App. Div. 36, 382 


NYS 644]. And see Limitations of 
Actions § 81. 
{b] Discharge of surety.— Where 


one of two joint mortgagors is a 
surety for the other, and the mort- 
gagee so deals with the security or 
with the other debtor as to release 
the surety, the lien of the mortgage 
will be restricted to the interest in 
the estate held by the other debtor. 
White v. Life Assoc. of America, 63 
Ala. 419, 35 AmR 45. 

73. Steed v. Knowles, 79 Ala. 446. 

74. Troughton v. Digmore Hold- 
ing Co., Inc., 105 Misc. 638, 173 NYS 


659. 

iy “Merger” defined see 40 C. J. 
p 649 ates 

76. See infra § 869; and case in- 


fra this note. 

[a] “Such is always the effect 
of the union of the fee and the mort- 
gage in the same persqn, unless 
there are equitable reasons for keep- 
ing the mortgage alive.’ Shinn y. 
Fredericks, 56 Ill. 439, 443. 

77. See case infra this note. 

[a] Tlustration. — Although by 
virtue of the lien created by a mort- 
gage or deed of trust the mortgagee 
or cestui que trust has the right to 
a foreclosure and sale of the security 
and an application of the proceeds to 
the payment of the secured debt, yet 
when this has been done the mort- 
gage or trust deed has expended its 
force, and ‘the property is no longer 
subject to its provisions, without 
regard to whether the mortgagee or 
cestui due trust is the purchaser at 
the sale or not, since by becoming 
the purchaser a new relation created 
by the statute exists, independent 
of any privity of contract between 
purchaser and mortgagor. Stevens 
v. Pearson, 202 Ill. A. 22 [quot and 
foll Schaeppi v. Bartholomae,*217 Ill. 
105, 112, 75 NH 447, 1 LRANS 1079]. 

78. Fouche v. Swain, 80 Ala. 151, 
154 (‘it is common practice for 
courts of chancery to keep alive 
equitable liens and incumbrances as 
against strangers or third parties’’). 


Where a building 
and machinery are mortgaged, the destruction of the 
building by fire, thereby severing the machinery 
and converting it into chattels, does not discharge 
the lien of the mortgage on the machinery.’ 
does a mortgagee release or waive his len by 
receiving, pursuant to the express terms of his 
mortgage, insurance money after damage to the 
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tenant’s 


enainero 
[§ 440] 
Where 


gage debt, 


72. Judicial sale arias 
Judicial Sales 35 C. J. 

86. Cottingham v. Cen Se 88 Ill. 
90. See Berger v. Heister, 6 Whart. 
(Pa.) 210 (where bonds are made 
payable at different dates, and a 
mortgage given to secure the whole 
amount, a sale on execution ob- 
tained on a judgment on the bond 
first coming due divests the lien of 
the mortgage on the property sold). 

[a] Restatement of rule.—‘‘When 
a.mortgagee brings suit upon his 
note, attaches the property, and sells 
it upen a levy, he has then waived 
all the rights which he might other- 
wise have had by virtue of the 
mortgage. In other words, he 
waives the evidence of the security 
and takes the security itself.” 
Ames v. Young, 122 Me. 331, 334, 119 
A 863, 36 ALR 984 [quot and foll 
Crooker v. Frazier, 52 Me. 405 (appr 
Forsyth v. Rowell, 59 Me. 131)]. 

[b] Reacquisition of title by 
mortgagor.——Where the lien of a 
mortgage is discharged by a judi- 
cial sale, the reacquisition of the 
title by the mortgagor will not in- 
ure to the benefit of the mortgagee 
as a revivor of the mortgage lien. 
Elder v. Derby, 98 Ill. 228; Bradford 
Vv. Russell). 79 Ind. 64; Jackson, v. 
Littell, 56 N. Y. 108; Rauch v. Dech, 
116 Pa. 157, 9 A 180, 2 AmSR 598. 

81. Hughes v. Mt. Vernon Bank, 
4 Ga. A. 23, 60 SE 809. 

8s2. Williams v. Gilbert, 37 N. J. 
Eq. 84; Hill v. Pixley, 63 Barb. (N. 
Y.) 200; McCammon v. Worrall, 11 
Paige (N. Y.) 99; Wiley v. Lawson, 
41 S. Cc. L. 152. And see Judicial 
Sales §§ 120-125. 

83. Cal.—Hocker v. Reas, 18 Cal. 
650. 

Ga.—Osborne v. Hill, 91 Ga. 187, 
16 SE 965. 

Iowa.—Ramsdell v. Tama Water- 
Power Co., 84 Iowa 484, 51 NW 245. 

La.—De Blanc v. Dumartrait, 3 
La. Ann. 542. 

Pa.—See cases infra this note. 


see 


SC. 32 
S. C. 269, 11 SE 540. 
And see Executions §§ 817, 818; 


Judicial Sales §§ 120-125. 

[a] In Pennsylvania (1) prior to 
the statute on the subject, the rule 
was that a sale under execution 
divested all liens on the property 
sold. Hoover’ v. Shields, 2 Penr. & 
W. 135; Stackpole v. Glassford, 16 
Sere. & R. 168. (2) But the act of 
April: 6, 1830 (Pamphl. L. p 293), 
provides that ‘‘when the lien of a 
mortgage upon real estate is or shall 
be prior to all other liens upon the 
same property ... the lien of such 
mortgage shall not be destroyed... 
by any sale made by virtue or au- 


(4) Removal of Buildings. 
mortgagor, without the knowledge or consent of the 
mortgagee, removes a building from the premises, 
leaving the land inadequate as security for the mort- 
the lien of the mortgage upon such 
building is not impaired or lost®* as against any- 


heid by a third person, and its lien is prior to that 
of the mortgage, an execution sale under the judg- 
ment will divest the len of the mortgage;°* but 
it is otherwise if the judgment is junior to the 
mortgage,*® or if the mortgagor is the purchaser 
at the execution sale.‘ 
partition proceedings, the lien of a mortgage on a 
undivided interest is divested from the 
land and attaches to his distributive share,®> as 
generally a sale of a decedent’s realty under orders 
of the probate court will divest lens on the prop- 
erty,°®> but not a sale -by a receiver appointed in 
proceedings’ to which the mortgagee was not a 


Where a sale is made in 


Where a 


thority of any writ of venditioni 
exponas.”’ As to the construction of 
the statute see In re McFadden, 191 
Pa. 624, 43 A 383 (holding that the 
act was made for the benefit of the 
mortgagee, and he may waive his 
right, and consent that the sale be 
made free of the lien); Meigs vy. 
Bunting: 1415 Pay 233,024 A (588, 
AmSR 273; Helfrich v. Weaver, 61 
Pa. 385; Com. v. Wilson, 34 Pa. 63;/ 
Perry v. Brinton, 13 Pa. 202; Byers 
v.. Hoch, 11 Pa. '258; Kuhn's, Apps 
2 Pa. 264; Knaub v. Esseck, 2 Watts 
282; Shultze v. Diehl, 2 Penr. & W. 
273; Goepp v. Gartizer, 3 Phila. 335. 
(3) The practice in Pennsylvania is 
further considered elsewhere in this 
work. See Executions § 817 text and 
notes 84 :[al, 85; Judicial Sales 
§§ 121, 122 text and note 25 [c]. 

84. Corbett v. Howell, 10 SW 653; 
10 KyL 793. 

85. Speck v. Pullman Palace Car 
Co., 121 Ill. 338, 12 NE 213; Offutt vs 
Hendsley, 9 La. 1; United New Jer- 
sey. R. Co. v. Long Dock Co., 42 N. d= 
Eq. 547, 9 A 586; Reed v. Fidelity 
Ins<, ete., Co.j.113 (Ban (5445 Oi nAs oes 
Wright v. Vickers, 81 Pa. 122. And 
see supra § 398. 

{a] In Louisiana a sale under a 
consent decree has not the character 
of a judicial partition, and does not. 
affect the rights of mortgage cred- 
itors. Lecarpentier y. Lecarpentier, 


5 La. Ann. 497. 

86. Michel v. Delaporte, 14 La. 
Ann. 91; Moore v. Shultz, 13 Pa. 98, 
53 AmD 446 (decided in 1850). 

{a] Contra in Pennsylvania by 
statute—Bloomer’s Hst., 11 Phila. 
92 (“the act of March. 28, 1867, sec- 
tion 3, Purd. vol. 1, p. 479, which is 
in force in this county, is, ‘when the 
lien of a mortgage upon real estate 
is, er shall be, prior to all other liens 
upon the same property, except other 
mortgages, etc, the lien of such 
mortgage shall not be destroyed, or 
in any way affected by any judicial 
or other sale whatsoever, whether 
such judicial sale shall be made by 
virtue or authority of any order or 


decree of any Orphans’ or other 
court, etc.’ ’’). 
87. McLaughlin y. Taylor, 115 


Ga. 671, 42 SE 30. 
88. Ill.—Dorr v. Dudderar, 88 Ill. 
str eee v. Reyburn, 1. Kan. 


Mass.—-Tarbell v. Page, 155 Mass. 
256, 29 NE 585. 

Mich. —Johnson vy. Bratton, 112 
Mich. 319, 70 NW 1021; Partridge v. 


LOX. 


Hemenway, 89 Mich. 454, 50 NW 
1084, 28 AmSR 322. 
Minn.—Hamlin v. Parsons, 12 


Minn. 108, 90 AmD 284, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 440-442) 


one having notice;®® but there is authority to the 
- contrary,®® at least when the removed building has 
become part of another freehold.® 

[§ 441] 3. Priority of Debts Secured by Same 
Mortgage—a. In General. There is in general no 
‘priority between several debts secured by one and 
the same mortgage, and which are all concurrent, 
whether they are all owned by the same mortgagee, 
or are severally held by joint mortgagees,®?—al- 
though it has been declared otherwise in at least 
one jurisdiction®*—unless one of the creditors can 
show equities entitling him to a preference -over 
the others,®* or unless there is an-agreement between 
the mortgagees as to their respective priorities.%® 
Where the payee of a mortgage note gives it up 
and takes a new one for a different amount, without 
any agreement to show that it is still to be secured 
by mortgage, he loses his right to this security as 
against other creditors secured by the same mort- 
with the assent of his 
principal, included in a mortgage executed by a 
third person to the principal, upon the sale of land, 


gage.°° Where an agent, 


N. J.—Verner v. Betz. 46 N. J. Ea. 
256, 19 A 206, 19 AmSR 387, 7 LRA 
630 

Nebgva =O? Dougherty v. Felt, 65 
Barb. 220. 

N.:C.—Turner v. Mebane, 110 N.C. 
413, 14 SE 974, 28 AmSR 697. 

Pa,—Hoskin v. Woodward, 45 Pa. 
42. 
- §. D—Dakota L., ete, Co. v. Par- 
malee, 5 S. D. 341, 58 NW 811. 

Tex.—Bowden v. Bridgman, (Civ. 
A.) 141 SW 1048, 1044 [cit Cyc]. 

gs9. Hamlin v. Parsons, 12 Minn. 
108, 90 AmD 284; Betz vy. Muench, 
CN. J. Ch.) 13 A 622. 

90. Stowell v. Waddingham, 100 
Cal. 7, 34 P 436; Buckout v. Swift, 
27 Cal. 433, 87, AmD 90. 

91. Harris v. Bannon, 78 Ky. 568. 
92. Ind—Chaplin v. Sullivan, 128 
Ind, 50, 27 NE 425; Shaw v. Newsom, 


78 Ind. 335; Goodall v. Mopley, 45 
Ind. 355; Zook v. Clemmer, 44 Ind. 
eds, 

La.—Leonard v. Brooks, 158 La. 


1032, 105 S 54;-Howard v. Schmidt, 
29 La. Ann. 129. 

Md.—Cross v. Cohen, 3 Gill 257. 

Mich.—Burhans v. Mitchell, 
Mich. 417, 4 NW 178. 

N, Y.—Mechanics’ Bank v. Niagara 
Bank, 9 Wend. 410. 

Oh.—Coons v. Clifford, 58 Oh. St. 
480, 51 NE 39. 

Pa.—Hodge’s App., 84 Pa. 359. 

W. Va.—Farmers’ Bank v. Wood- 
ford, 34 W. Va. 480, 12 SE 544. 

[a] “Where there is no obligation 
of warranty, expressed or implied, 
and no basis for an estoppel, there 
is no exception to the rule that the 
several holders of the notes of the 
series, secured by the same mort- 
gage or lien, are on equal Lone. 
Leonard v, Brooks, 158 La. 1032 
1040, 105 S 54. 

93. See cases infra this note. ° 

[a] Notes negotiated at different 
times.—(1) Ordinarily, where several 
sets of notes are issued wnder a 
trust deed, the first set negotiated is 
prior in right. Casner v. Schwartz, 
198 Mo. A. 236, 239, 201 SW .592 
(“that rule is’recognized in Southern 


42 


Commercial Bank v. Slattery, 166 
Mo. 620, 66 SW 1066. It was ex- 
‘pressly decided by this court in 


Quinn v. McCallum, 178 Mo. A, 241, 
165 SW 1115, and again in Yeomans 
v. Nachman, 198 Mo. A. 195, 198 SW 
180”). . (2) Where a set ‘of notes 
secured by a trust deed was several 
times negotiated as collateral secu- 
rity by the payee, redeemed, and 
finally negotiated to a defendant, 
such defendant’s rights in property 
covered by the trust deed are infe- 
rior to those of a defendant to whom 
a second set of,notes was negotiated 
subsequent to the first set’s earliest 
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a debt due to himself, the debt to. the principal 
must be first paid out of the mortgage, in the ab- 


sence of any agreement to the contrary.” 


retains a part.%° 


with notice.+ 


negotiation, but before negotiation 
to the last holder. Casner — Vv, 
Schwartz, supra. 

94. Union Bank vy. Edwards, 1 
Gill & J. (Md.) 346; Passumpsic Sav. 
Bank v. Weeks. 59 N. H. 239; Cussen 
Ve Sant, 90% Vil. sea, SHiacol eo 
AmSR 762. 

[a] Junior claimant obtaining re- 
ceivership.— Where the trustee and 
the senior beneficiary in a trust deed, 
given for the benefit of himself and 
others, failed for. four years, pend- 
ing foreclosure, to take any steps to 
reach the rents of the mortgaged 
property through the appointment of 
a receiver, a junior beneficiary who 
moved for the appointment of the 
receiver was held entitled to. the 
rents accruing during the fore- 
closure, although the amount real- 
ized on the foreclosure sale was not 
sufficient to satisfy the senior bene- 
ficiary. Faison v. Hicks, 127 N. C. 
SiPLseno tok, Osh diy 

[bo] Negotiation of spurious notes. 
—Where the maker of a deed of trust 
securing a series of notes places 
them with a lender, on the strength 
of a recorder’s receipt for a deed of 
trust, and afterward prepares an- 
other set of notes. corresponding in 
all particulars with those described 
in the deed of trust and sells them to 
another person, on the strength of 
the deed itself, neither creditor 
having any knowledge of his deal- 
ings with the other, the one first 
advancing his money and taking the 
genuine notes is entitled to the se- 
curity of the deed of trust. South- 
ern Commercial Sav. Bank v. Slat- 
tery, 166 Mo. 620, 66 SW 1066. And 
see Himrod v. Gilman, 147 Ill. 293, 35 
NE 373 (where a mortgagee repre- 
sents a forgery as the genuine mort- 


gage note, and indorses it as such to} 


an innocent purchaser, and after- 
ward indorses the genuine note be- 
fore maturity to another innocent 
purchaser, the latter, as equitable 
assignee of the mortgage, acquires 
title thereto free from any claim by 
the former purchaser, since the as- 
signee of a mortgage takes it free 
from latent equities.in favor of per- 
sons other than the mortgagor). 

95. Lowenfeld v. Wimpie, 139 
App. Div. 617, 124 NYS 178 [aff 203 
N. Y. 646 mem, 97 NE 1108 mem] 
(construing an agreement). 

Agreement as to priority see infra 


§ 442. 
96. Wilhelmi y. Leonard, 13 Iowa 
Philips v. Belden, 2 Edw. (N. 


330. 
97. 
Yaa) sche 
98. Phelan v. Olney, 6 Cal. 478. 
99. Aultman-Taylor Co. v. Mc- 
George, 31 Kan. 329, 2 P 778. 


1. U. S.—Richards v. Holmes, 18 


Where notes have same date of maturity. Where 
the notes secured by the same mortgage fall due 
on the same day, and the mortgage fund is not suffi- 
cient to pay the entire amount of the notes, the 
notes should be paid pro rata out of the mortgage 
fund, unless some agreement or paramount equity 
would require a different mode of payment, and this 
whether the mortgagee assigns all the notes®® or 


[§ 442] b. Agreements as to Priority. It is com- 
petent for the parties to a mortgage securing several 
debts to agree upon and recite in the mortgage the 
order in which they shall be paid out of the pro- 
ceeds of the mortgaged property, which order may 
be different from that fixed by the law in the ab- 
sence of such an agreement, and a stipulation of 
this kind is binding upon them and their assignees 
But it has been held that the rule in 
some jurisdictions, allowing assignees to take in the 


How. 143, 15 L. ed. 304. 

Ala. —McVay v. Bloodgood, 9 
Port. 547. 

Ind.—Walters v. Ward, 153 Ind. 
578, 55 NE .735. 
_ Mich.—Dunham v. W. Steele Pack- 
ine ete., Co., 100 Mich. 75, 58 NW 

Minn.—Hohag v. Northland Pine 
Co., 147 Minn, 38, 179 NW 485. 

Mo.—FEllis v. Lamme, 42-Mo. 153. 

N. M.—Coon v. Bosque Bonita 
Land, ete; Co., 8'N. M. 123, 42 P77. 

N. Y.—Lowenfeld v. Wimpie, 139 
App. Div. 617, 124 NYS 178 [aff 203 
N. Y. 646 mem, 97 NE 1108 mem]. 

N. D.—Savings Deposit Bank y. 
Ellingson, 27 N. D. 516, 146 NW 906. 

Oh.—W ohlgemuth Vv. Standard 
Drug Co., 14 Oh. Cir, Ct. 316, 8 Oh. 
Cir. Dec, .9. 

And see Chattel Mortgages § 393. 

[a] Restatement of rule—‘It is 
also well settled that such a mort- 
gage or trust deed may legally stipu- 
late that the owners of other notes 
than those first falling due may have 
a priority of lien or/that all the notes 
are on equal footing without any 
priority to the owners of any of 


them. Walker v. Dement, 42 Ill. 
ee Peo; v.pevitchell.. 223) Tea. 
aaa U6 

[b] Rule applied.—Where a deed 


of trust to secure bonds of creditors, 
including plaintiff, gave plaintiff’s 
claim a first lien to be preferred in 
payment, and, on default, the trustee 
at the direction of creditors, includ- 
ing plaintiff, foreclosed and bid in 
property for less than all the claims, 
and sold it for a_ still smaller 
amount, the priority was valid, and 
was impressed on property bid in, 
and was not waived by the consent 
to the foreclosure sale. Hohag v. 
Northland Pine Co., 147 Minn. 38, 179 
NW 485. 

{[c] Construction of agreement.— 
An instrument reciting, “I further 
agree that said note for $2,000 shall 
be secured by first lien on said lot 
No. 19 . . . and shall be a prior lien 
to the $600 note,’ was held to be 
only a subordination of the vendor’s 
lien on lot 9, leaving it a first lien on 
lot 10, such two lots being both cov- 
ered by the vendor’s lien and a 
trust deed securing the two thou- 
sand dollar note. Benton v. Jones, 
(Tex. Civ. A.) 220 SW 1938, 197. 

{[d] ‘Parol agreement between 
mortgagor and mortgagee.——But it 
has been held that a parol agreement 
between the mortgagor and mort- 
gagee, whether before or after the 
execution of the mortgage, _ that 
notes having different dates of ma- 
turity should be paid equally and 
ratably out of the mortgage prop- 
erty, was inadmissible at least 
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order in which the notes held by them mature,” is 
not altered by a stipulation in the mortgage that 
on default in the payment of one note all shall 


mature and become due.® 


Agreement between mortgagee and assignee. 
Whatever may be the rule apart from express stipu- 
lation, it is well settled that the mortgagee may 
by agreement with an assignee give the latter pri- 
ority over subsequent assignees of other notes, and 
such an agreement may be implied from the cirecum- 
stances of the transfer.4 But no priority over prevl- 
ously assigned notes can be acquired by an agreement 
to that effect between the mortgagee and an as- 
No particular form of assignment is nec- 
essary in order to impart a preference to an 
assigned note, and it is sufficient if it appears to be 
the clear and certain intention of the parties to 
And in the absence of statute 


signee.® 


convey the right.® 


against subsequent assignees of the 
notes having no notice of the agree- 


ment. Wohlgemuth vy. Standard 
Drug Co., 14 Oh. Cir. Ct: #3L6),.8 Oh- 
Cir. Dec. 9 


Agreements affecting priority see 
infra § 448. 

2 See infra.§ 443. 

3. Horn v. Bennett, 135 Ind. 158, 
34 NE 321, 24 LRA 800; Leavitt v. 
Reynolds, 9 Towa 348, 44 NW _ 567, 
7 LRA 365; Hurck v. Erskine, 45 Mo. 
484; Thompson v. Field, 38 Mo. 320; 


Mitchell vy. Ladew, 86 Mo. 526, 88 
AmD 156. * 

4. Cal.—-Grattan v. Wiggins, 23 
Cala U6 


Tll— Walker v. Dement, 42 Ill, 272. 
Kan.—Noyes v. White, 9 Kan. 640. 


Me.—Johnson y. Candage, 31 Me. 
8. 

Md.—Chew v. Buchanan, 30 Md. 
367. 

Mass.—Foley v. Rose, 123 Mass. 


557; Bryant v. Damon, 6 Gray 564. 

Miss.—Bank of England vy. Tarle- 
ton, 23 Miss. 173. 

Oh.—Anderson v. Sharp, 44 Oh. St. 
260, 6 NE 900. 

Vt.—Wright v. Parker, 2 Aik, 212. 

5. Phelan v. Olney, 6 Cal. 478; 
Wilson v. Hayward, 6 Fla. 171; 
Keyes v. Wood, 21 Vt. 331. 

[a] Effect of tender of payment 
to subsequent assignee.—But it has 
been held that a tender by the as- 
signee of the note first maturing to a 
subsequent assignee of the residue 
of the notes and the mortgage, .of 
the amount of the latter notes, and 
a demand of an assignment of the 
mortgage and notes, is an admission 
of priority of lien in the subsequent 
assignee. Belding v. Manly, 21 Vt. 
550. 

6. Jefferson College v. Prentiss, 
29 Miss. 46; Bank of England v. 


Tarleton, 23 Miss. 173. 
7. Walker v. Dement, 42 Ill. 272. 
8. Sanford Real Est., etc., Co. v. 


Gavin, 187 N. C. 14, 120 SE 820. 

[a] Consideration.—Acquisition of 
a note sued on or compromise and 
adjustment of a bona fide dispute 
between plaintiff and his assignor 
as to the amount due the former as 
compensation for services in effect- 
ing a sale of property for which the 
note was given was held sufficient 
consideration for plaintiff’s agree- 
ment stated in the text. Sanford 
Real Est.. etc., ‘Co.’ v. Gavin, 187 
N. C. 14, 120 SE 820. But compare 
Wohlgemuth v. Standard Drug Co., 
LAS Ons Cie Ct: vole, “sO. Cir. Dec. 
9 supra note 1 [da]. 

9. [a] Effect of provisions in 
mortgage.— Where the mortgage pro- 
vides that default in the payment of 
the first of a series of notes shall 
mature all the notes, and contains no 
authority to the mortgagee to apply 
the proceeds of a sale of the prop- 
erty to the payment of certain of the 
notes to the exclusion of the others, 


| bank not praying that 
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requiring such assignments to be recorded, it has 
been held that a subsequent assignee will be charge- 
able with notice of the agreement between the 


mortgagee and the assignee of the first note as- 


signed. r 


stances exist to 


the proceeds of the sale will be 
credited pro rata on all the notes. 
Bostick v. Jacobs, 133 Ala. 344, 32 
S 136, 91 AmSR 36. 

Agreements as to priority see su- 


pra § 442. 

10. See cases infra this note; and 
note 11. 

[a] Rule varied by special equi- 


ties.—‘‘This rule applies only where 
the parties owning the respective 
notes stand equal in equity with 
reference to the manner of acquisi- 
tion of security and with reference 
to one another.” Shaw v. Crandon 
State Bank, 145 Wis. 639, 652, 129 
NW 794 (a corporation was indebted 
to a bank evidenced by notes and an 
overdraft. The bank was secured by 
deeds of two tracts of land. One of 
the tracts was reconveyed to the 
corporation under an agreement that 
S, a director of the corporation, and 
of the bank, should be appointed 
trustee to sell the same and turn 
over the proceeds to the bank. Sub- 
sequently’ the corporation executed 
a mortgage covering the two tracts 
and other lands to secure notes pay- 
able to S, K, and the bank. K-was 
also a director of the corporation 
and of the bank. S accepted the 
trust, but disposed of only a part 
of the property. The note payable 
to S matured first. The note given 
to K was executed on condition that 


he should pay any _ indebtedness 
of the corporation. It was held 
that, as to the two tracts, the 


bank had a priority of lien under the 
mortgage, but as to the remainder of 
the property, S should have the first 
lien and the bank the second, in the 
event that K did not pay the indebt- 
edness that he agreed to pay, but, in 
the event that he paid the indebted- 
ness, the bank and K should prorate 
after S was given his priority, the 
its lien on 
such property should be declared 
paramount to that of K). 

[b] Assignee without notice.—As- 
signees of notes maturing at differ- 
ent times, Secured by the same mort- 
gage, are not affected by an agree- 
ment, of which they have no knowl- 
edge, providing that the notes shall 
be paid otherwise than in order of 
their maturity. Wohlgemuth vy. 
Standard Drug Co., 14 Oh. Cir. Ct. 
316, 8 Oh. Cir. Dec. 9. ' 

11. Fla.—Wilson v. 
Na, Lia 

Ill.—Koester v. Burke, 81 Ill. 
Herrington v. McCollum, 73 Ill. 476; 
Funk v. McReynolds, 33 Ill. 481; 
Vanzant vy. Allmon, 23 Ill. 30; Peo. v. 
Mitchell, 223 Ill. ‘A. 8; Chandler Vv. 
O'Neil, 62 Ill, A. 418. 

Ind.—Horn vy. Bennett, 1385 Ind. 
158, 34 NE 321, 24 LRA 800; Park- 
hurst Vv. Watertown Steam- -engine 
Co., 107 Ind. 594, 8 NE 635; Gerber 
We Sharp, 72 Ind. 553; Doss v. Dit- 
mars, 70 Ind, 451; Minor v. Hill, 58 


Hayward, 6 
436; 


A parol contract, between parties to the transfer 
of one of several notes secured by a trust deed, 
that it should share in the proceeds of a foreclosure 
sale only after the others were fully paid there- 
from, is valid and enforceable.® 

[§ 443] c. Order of Maturity of Debts. 
jurisdictions, where a mortgage is given to secure 
several notes, debts, or installments, due or matur- 
ing at different times, they are to ‘be paid in the 
order of their maturity, in the absence of any con- 
trary agreement? of the parties or of any equities!” 
which should vary the rule.1? 


In most 


If facts or cireum- 
make the order of priority other 


Ind. 176, 26 AmR 71; Davis v. Langs- 
dale, 41 Ind. 399; Murdock v. Ford, 
17 Ind. 52; Harris v. Harlan, 14 Ind. 
439; Hough vy. Osborne, 7 Ind. 140; 
State Bank v. Tweedy, 8 Blackf. 447, 
46 AmD 486. 

Iowa.—Leavitt v. Reynolds, 79 
Iowa 348, 44 NW 567, 7 LRA 365; 
Walker vy. Schreiber, "47 Iowa 529; 
Sangster v. Love, 11 Iowa 580. 

Kan.—Aultman- Taylor Co. v. Me- 
George, 31 Kan. 329, 2 P 778; Rich- 
ardson v. McKim, 20 Kan. 346. 

Mo.—Thompson v. Field, 38 Mo. 
320; Ankrum vy. Commercial ' State 
Bank, 211 Mo. A. 684, 244 SW 951. 

N. 'J.— Speer VV. Whitfield, 10 Nee 
ee LOWE 


Barb. 9. 

Oh.—Anderson vy. Sharp, 44 Oh. St. 
260, 6 NE 900; Winters v. Franklin 
Bahk, 33: Oh. St. 250; U.S: Bankeae 
Covert, 13 Oh. 240; Wahlgemuth y. 
Standard Drug Col: 14> Oh) Cir Ces 
316, 8 Oh. Cir. Dec. 9. 

Va.—Gwathmeys vy. Ragland, 1 
Rand, (22 Va.) 466. 

Wis.—Lyman v. Smith, 21 Wis. 
674; Buffalo Mar. Bank y. Interna- 
tional Bank, 9 Wis. 57; Wood v. 
Trask, 7 Wis. 566, 76 AmD 230. 

{a] Rule applied.—A corporation 
executed notes secured by a mort- 
gage and delivered one of them to a 
creditor, and subsequently trans- 
ferred the others as collateral to a 
third person, to whom the mort- 
gaged premises were afterward con- 
veyed by warranty deed excepting 
taxes, liens, and encumbrances. At 
the date of the conveyance the time 
for redemption from tax sale to the 
third person had not expired, jand he 
took title with notice of the claim of 
the creditor. It was held that the 
third person could not take to him- 
self a tax deed and thereby eliminate 
the rights of the creditor, since the 
parties must be regarded as mort- 
gagees, each secured by the same 
mortgage in the order of the ma- 
turity of the notes. Gilman v. Heit- 
man, 137 Iowa 336, 113 NW 932. 

[b] Bequest of ‘notes. — Where one 
holding several notes maturing at 
different times, secured by a mort- 
gage, bequeaths those last falling 
due, such notes, in foreclosure pro- 
ceedings, are entitled to priority of 
payment over those retained by the 


Y.—Bridenbecker v. Lowell,, 32 


testator. Wilber v. Buchanan, 85 
Ind. 42. } 
{c] Effect of extension of ‘time of 


payment of note.—The fact that the 
holder of the note first maturing 
grants to the mortgagor upon 4a 
valuable consideration an extension 
of time beyond the maturing of 
the succeeding notes does not give 
the latter priority over the former. 
Peoples Sav. Bank v. Finney, 63 Ind. 

[ad] A judgment obtained on one 
of the notes takes the place of the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. ~ ; 
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_ than the order of maturity, such facts or circum- 
stances must be shown by the party claiming to 
vary this order.'* Elsewhere it has been held that, 
where several distinct payments are secured by one 
mortgage, no one of them has any preference over 
the rest in consequence of falling due sooner, but 
all have equal claims to be paid ratably out of the 
land.'* And it has been said that, while the fact 
of a difference in the maturing of the debts secured 
_ by the mortgage is one to be taken into considera- 
tion and have its weight, it should not be deemed 
at all controlling, or serve as the basis of an arbi- 
trary or inelastic rule.1* 

Effect of assignments. In Alabama it has been 
held that the several assignees of notes secured by 
a single mortgage will be entitled to priority of 
payment in the order in which the assignments 
were made, and not according to the time of the 
falling due of the notes.5 In other jurisdictions 
it is held that all the assignees shall share pro rata 
in the distribution of the mortgage fund without 
regard to the date of maturity or assignment.1® In 
some jurisdictions, if the mortgagee retains part 
of the notes or bonds secured by the mortgage, 
note in the order of priority. 
v. McReynolds, 33 Ill. 481. 


{e] Failure to enforce lien until | 686 
maturity of second note.—The lien 


Funk 
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Nebr.—Studebaker Bros. 
Vv. McCargur, 20 Nebr. 500, 30 NW 


Vt._Keyes v. Wood, 21 Vt. 331. 
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although they are the last to mature, he will be 
entitled to a pro rata division of the mortgage 
fund with the assignees of the other notes or 
bonds.*7 But in other jurisdictions the note first 
maturing is entitled to priority if held by the as- 
signee,’® and in some jurisdictions even where it is 
held by the mortgagee.t® In other jurisdictions, 
however, it is held that an indorsee or assignee .of 
one of the notes is entitled in equity to payment out 
of the mortgaged funds in preference to a note 
retained by the mortgagee, although the note so 
assigned may fall due subsequently to that retained 
by the mortgagee.2® But the case may be con- 
trolled by the express agreement of the parties.*+ 
[§ 444] B. Priorities of Mortgages—tI. Priorities 
between Mortgages—a. In General. Aside from the 
question of priority as determined by the date of 
record,?? it is a rule that mortgages of equitable 
titles are subject to the general rules of equity 
with reference to priority,?? and that in the most 
general terms successive mortgages on the same es- 
tate are entitled to priority of payment out of its 
proceeds in the order in which they have attached — 


as liens upon it,?4 unless there are exceptional cir- 
Mfg. Co., gagor on his contract of purchase 
and no further. Gray v. Delpho, 97 
Misc. 37, 162 NYS 194. ie 


24. Conn.—Frink v. Branch. 


of the note first maturing is not lost 
by the failure of the assignee to 
commence his action to foreclose un- 
til after the maturity of the second 
note. Lyman v. Smith, 21 Wis. 674. 

{f_] In Missouri “this conclusion 
as to priority is based upon what is 
termed the earlier-maturing rule, 
recognized as controling in this State 
as contradistinguished from the pro- 
rata and prior-assignment ' rules 
which obtain in some other jurisdic- 
tions. The earlier-maturing rule 
was first definitely promulgated in 
this State in Mitchell v. Ladew, 36 
Mo. 526, 88 AmD 156, to the effect 
that notes secured by the same deed 
of trust have priority in the order in 
which they fall due. Subsequent 
rulings under which the minor facts 
are different, conform to this rule.” 
Stewart v. Omaha L. & T. Co., 283 
Mo. 364, 377, 222 SW 808 quoted in- 
fra § 450 note 81. 

12. Winters v. Franklin Bank, 33 
Oh. St. 250. - 

13. Wilcox v. Allen, 36 Mich. 160; 
McCurdy v. Clark, 27 Mich. 445; 
Be erct vy. Ulmann, Walk. (Mich.) 

Le 

14. Granger v. Crouch, 86 N. Y. 
494, 499 (“the cases cited from the 
reports of other States seem,/at first 
glance, to disregard the intention 
and the. equity, and to establish an 
arbitrary rule. They determine that 
where there are several holders of 
notes or bonds secured by one mort- 
gage, and such notes or bonds ma- 
ture at different dates, those first 
falling due have priority of lien, for 
the reason that the power to first 
foreclose implies Such priority. ... 

, they treat the holders of such notes 
and bonds as having successive mort- 
f@ages, whose liens arise in the order 
of agreed payment. After all, these 
decisions probably rest upon the idea 
of intention and equity, although 
they seem to infer the intention 
somewhat arbitrarily from the one 
fact of a difference in the maturing 
of the notes and bonds’’). 

15. Nelson v. Dunn, 15 Ala. 501; 
Cullum v. Erwin, 4 Ala. 452. 

16. Ark.—Penzel v. Brookmire, 51 
Ark. 105, 10 SW 15, 14 AmSR 23. 
ene ed bat v. Wiggins, 23 Cal. 


‘Minn.—Hall v. McCormick, 31 
Minn. 280, 17 NW 620; Wilson Vv. 
Higenbrodt, 30 Minn. 4, 13 NW 907. 

Miss.—Hendozson v. Herrod, 18 
Miss. 631, 49 AmD 41. 


17. Dixon v. Clayville, 44 Md. 573; 
A 


Wilcox v. llen;,,, 360: Mich. 160; 
Cooper v. Ulmann, Walk. (Mich.) 
251; Donley v. Hays, 17. Serg. & R. 


(Pa.) 400; Delespine v. Campbell, 52 
Tex. 4. 

18. Sargent v. Howe, 21 Ill. 148; 
People’s Sav. Bank v. Finney, 63 Ind. 
460; Stanley v. Beatty, 4 Ind. 134; 
Walker v. Schreiber, 47 Iowa 529. 

[a] Transfer of note after pay- 
ment.—When the first of a series of 
notes secured by a mortgage was 
paid by the mortgagor and, without 
the knowledge of the mortgagee, 
transferred to one who furnished the 
money to make the payment, it was 
held that the remaining notes of the 
series in the hands of the mortgagee 
were entitled to preference under the 
mortgage. Bailey v. Malvin, 53 Iowa 
3871, 5 NW 515. 

19. Massie v. Sharpe, 13 Iowa 
542; Hinds v. Mooers, 11 Iowa 211; 
Rankin v. Major, 9 Iowa 297; Grapen- 
gether v. Fejervary, 9 Iowa 163, 74 
AmD' 336; Aultman-Taylor Co. v. 
McGeorge, 31 Kan... 329, 2 P 1778; 
Opes: v. Trask, 7 Wis. 566, 76 AmD 
30. : 

20. Barkdull v. Herwig, 30 La. 
Ann. 618; Ventress v. His Creditors, 
20 La. Ann. 359; Salzman vy. His 
Creditors, 2 Rob. (la.) 241; Ander- 
son v. Sharp, 44 Oh. St. 260, 6 NE 
900; Waterman v. Hunt, 2 R. I. 298. 

{a] Note bequeathed to legatee.— 
On the same principle it has been 
held that a note held by a legatee of 
the mortgagee is entitled to priority 
over notes retained by decedent. 
Wilber v. Buchanan, 85 Ind. 42. 

21. Langdon v. Keith, 9 Vt. 299. 

Agreement as to priority see supra 

442, 

: 22. See infra § 491. 

23. Commonwealth Bank v. Vance, 
4 Litt. (Ky.) 168 (where the equity 
of mortgagees is equal, he who has 
the legal title must be preferred). 

{a] A mortgage of the equitable 
title, made by the vendee in posses- 
sion, (1) under a contract of pur- 
chase, and recorded, has as full force 
and effect against a subsequent 
mortgagee as it has against the 
original vendor. Philly v. Sanders, 
11 Oh. St. 490, 78 AmD 316. (2) A 
mortgage containing no covenants of 
title, given by a purchaser in posses- 
sion, has priority over a subsequent. 
mortgage, recorded before the mort- 
gagor received title to real estate, to 
the extent of payments by the mort- 


Conn. 260. 

Ill.— Gregory v. Suburban Realty 
Co., 292 Ill. 568, 12% NE) 119. 

Iowa.—Loser v. Plainfield Sav. 
Bank, 149 Iowa 672, 128 NW 1101, 31 
LRANS 1112; Live Stock Nat. Bank 
eC On 147 Iowa 107, 124 NW 

72, 

Minn.—Schill v. Korthof, 147 Minn. 
443, 180 NW 7038. 
eer order v. Dunn, 61 Miss. 

N. J.—Lavalette v. Thompson, 13 
N. J. Eq. 274; Ayers v. Staley, (Ch.) 
18 A 1046. 

N. Y¥.—Central Trust Co. v. West 
India “impr. Conul6S No yey. ose 62 
NE 387; Gray v. Delpho, 97 Misc. 37, 
162 NYS 194. 

S. C.—Florence Bank v. Gregg, 46 
S. C. 169, 24 SE 64. 

[a] ‘“ ‘Qui est prior in tempore 
prior in jure’ is a maxim both in law 
and équity.’’ Glenn y. Bresnan, 123 
La. .1014,,.1017, 49 S 690...-And. see 
Equity §§ 179, 210. 

{[b] “One who accepts with eyes 
open, a second mortgage as security 
for a loan, must be presumed to an- 
ticipate the possibility of being re- 
quired to look out for the lien of a 
first mortgage upon the property.” 
In re Commonwealth Trust Co., 247 
Pa. 508,9 516,93) A766. 

[c] At common law it was per- 
missible for a mortgagor to execute 
on the same land any number of suc- 
cessive mortgages, which usually 
stood in priority according to their 
respective dates. Union Nat. Bank 
v. Cook, 110) 'S: G..99; 96 SH 484. 

{[d] Rule applied.—Where defend- 
ant gave plaintiff a mortgage, and 
later gave another defendant a mort- 
gage on the same property subject 
to plaintiff's mortgage, and a me- 
chaniec’s lien in favor of another 
party had been foreclosed on the 
same property, the lien being decreed 
to be prior to plaintiff's mortgage 
and subject to defendant’s mortgage, 
and plaintiff had purchased at the 
foreclosure sale, in the distribution 
plaintiff’s mortgage would first be 
satisfied and then such other mort- 
gage, since although the interest 
acquired under the mechanic’s lien 
foreclosure was ahead of plaintiff's 
mortgage, it could not be put ahead 
of defendant’s mortgage. Schill v. 
Korthof, 147 Minn, 443, 180 NW 708. 

[e] Pending foreclosure of a 
first mortgage, the mortgagor cre- 
ated a second mortgage on the same 
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cumstances which render it equitably fair that a 
‘Junior lien should have the precedence,?> or the 
first mortgage is invalid.2@ The relative date of the 
debts secured is not such a circumstance, that is, 
the mere fact that a mortgage is given to secure 
preéxisting debts?’ will not entitle it to cut off prior 
equities.22 The fact that the elder mortgage has 
become barred by the statute of limitations will 
postpone it to a junior lien.?® The recitals in a 
subsequent mortgage cannot prejudice the rights of 
a prior mortgagee, acquired before its execution.®*® 
While partnership property is ordinarily lable in 
the first instance to firm ereditors,*t yet real estate 
of a firm, if mortgaged by one of the partners, the 
mortgagee having no notice of partnership debts, 
is liable to the mortgagee before partnership cred- 
itors can satisfy their claims out of it.%? 

Mortgage securing negotiable paper. Where the 
sole controversy is as to the priority of liens cre- 
ated on real estate by mortgages, the law which 
protects the bona fide purchaser of negotiable paper 
before due from latent defenses or equities®? has 


[41 0. J.] 


property, and it was held that the 
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trust executed by the landowner on 


no application in determining the priority from the 
mere tact that such paper is secured by one of the 
mortgages.°4 

Equitable mortgages.*°> Where an equitable mort- 
gagee has actual notice of a prior equitable mort- 
gage, he takes subject to the latter.*° 

[§ 445] b. Mortgages Given before and after: Ac- 
quisition of Title.*’ Where one gives a mortgage 
on property which he does not then own but to 
which he subsequently acquires title, such mortgage 
covers only the interest which he takes when the 
title vests in him,** and therefore does not displace 
the lien of mortgage on the same land given by the 
prior owner.*® And a mortgage executed before the 
mortgagor acquired title to the mortgaged premises 
is superior in right to one given by him after the 
title vested in him.*° 

A purchase-money mortgage executed by the 
mortgagor after he acquires title to the land will 


take precedence of a mortgage executed by him > 


before he acquires title,#4 but not, it seems, in North 
Carolina.*? 


Central Trust 


Fed. 322, 33 CCA 69; 
R. Co., 48 Fed. 


[§§ 444-445 


second mortgagee took subject to the 
lis pendens, even though service of 
the bill had not then been effected; 
and a bill filed by him to redeem the 
prior encumbrance, ‘after a final de- 
cree of foreclosure, was dismissed. 
Robson v. Argue, 25 Grant Ch. (Ont.) 
407 
[f] 
for junior debt.—That a mortgagee 
joins with his mortgagor as surety 
on a bond to a party taking a second 
mortgage on the property, and that 
such obligors are insolvent, gives the 
second mortgagee no lien upon the 
interest which the prior mortgagee 
had in the premises, in the absence 
of fraud on the part of the prior 


mortgagee. Brandt v. Clark, 27 N. J. 
Kq. 234. 
{g] Waiver of homestead. — In 


Louisiana, where the husband exe-j 


cuted a mortgage on his land, sub- 
ject under the law to his homestead 
rights on a portion thereof, and sub- 
sequently mortgaged the same land 
by act containing a waiver by both 
husband and wife of their homestead 
rights in favor of any holder of the 
mortgage note, the second mortgage 
primed the first mortgage on the 
proceeds of the Sheriff’s sale of the 
homestead up to the amount of two 
thousand dollars reserved to the 
debtor in case of judicial sale. Glenn 
v. Bresnan, 123 La. 1014, 49 S 690 
[foll Abbott v. Heald, 128 La. 718, 


boys) 28). 
25. Brown v. Baker, 22 Nebr. 708, 
386 NW 273; Sullivan v. Rosson, 223 


iN. Y. 217, 119 NE 405, 4 ALR 1400; 
McConnell v. Muldoon, 24 NYS 902, 
30 AbbNCas 352; Bank of Ireland v. 
Gogry Spinning Co., [1900] 1 Ir. 219. 

[a] Mortgagor losing title and 
then buying first mortgage.—Where 
a mortgagor has sold his equity of 
redemption in the land, and has also 
been discharged in bankruptcy from 
all personal liability under the mort- 
gages affecting the land, and there- 
after vurchases the first mortgage, 
he will be regarded as a stranger to 
the estate, and the equities in favor 
of junior encumbrancers which 
might otherwise have existed against 
him as such mortgagor will not be 
revived by his subsequent repurchase 
of the lands. In re Howard, L. R. 


29 Ir, 266. . 
Agreement affecting priority see 
infra § 448. 
26. Texas Moline Plow Co. v. 


Klapproth, (Tex. Civ. A.) 164 SW 399 
(where a deed of trust on certain 
land was invalid because executed by 
the landowner’s agent without writ- 
ten authority, a subsequent deed of 


Senior mortgagee as surety | 


the same land was prior in right). 
27. Preéxisting debt see infra 
§ 488 


28. Warford v. Hankins, 150 Ind. 
489, 50 NE 468. But see Kaehler v. 
Dibblee, 32, Wis. 19 (a mortgage 
given by a son to his father, who 
was in equity the real owner of the 
land, to secure the payment to him 
of a certain annual sum for his sup- 
port, is posterior in equity to a mort- 
gage of later date given to secure 
payment of joint notes of the son 
and the father for debts due when 
the prior mortgage was given). 

29. Lord v. Morris, 18 Cal. 482 (a 
revival indorsed on the first mort- 
gage note, after-the execution of the 
second mortgage, will not restore the 
first mortgage to priority). But see 
Mackie v. Lansing, 2 Nev. 3802 (a 
second mortgage, executed after the 
statute of limitations has barred a 
suit on the note secured by the first 
mortgage, but before suit to fore- 
close the first mortgage is barred, 
does not take precedence of such first 
mortgage). And see infra § 538 text 
and note 38 [b]; Limitations of Ac- 
ae §§ 611, 618 text and notes 25, 

30. Clabaugh v. Byerly, 7 Gill 
(Md.) 354, 48 AmD 575. 

[a] Where a mortgage recites 
that it is subject to a prior mortgage 
made by. the same mortgagor, the 
mortgagee does not acquire as secu- 
rity for its loan anything more than 
the equity of redemption after the 
discharge and satisfaction of the 
first mortgage. Howard v. Robbins, 


170 N. Y. 498, 63 NE 530. 

31. See Partnership [30 Cyc 540]. 

32. McDermot v. Laurence, 7 Serg. 
& R. (Pa.) 438, 10 AmD) 468. See 
also Partnership [380 Cyc 549 text 
and note 28]. 

33. See Bills and Notes § 1005- 
1006. 

34. Equitable Securities Co. v. 


Talbert, 49 La. Ann. 1393, 22 S 762; 
Butler v. Mazeppa Bank, 94 Wis. 351, 


68 NW 998. 
35. Equitable moreares 


ally see supra §§ 33-6 


gener- 


eon Osha, v. fiesine. 90 Vt. 130, 96 
37. Record of mortgage made be- 


taeng coe ac of title see infra 
Time when lien attaches see supra 

§ 430 text and note 30. 
I oe: Meyer v. Western Car Co., 102 
SP 1,526." De (ediec5 9): Fosdick Vv. 
Sehail, eV Spe eR, 25 L. ed. 339; 
Farmers’ L. & T. Co. v. Denver, ete., 
Ri Co., 126) Wed. 46,9460' COA (5885 
Harris v. Youngstown Bridge Go., 90 


Co. v. Marietta, etc., 
868, 1 CCA 133; Loomis v. Davenport, 
ete: R. 1Co:,: 1% Hed. .301, -3) McCrany 
489. And see infra § 453; and cases 
infra note 39. 


After-acquired title as covered by . 


mortgage generally see supra § 395. 


39. Ala.—Austin v. Bean, 101 Ala. 
IBS TAGS, 

Md.—Gaither v. Clarke, 67 Md. 18, 
8 A 740. 


Mich.—Johnson y. Bratton, 112 
Mich. 319, 70 NW 1021. 

N. J.—Daly v. New York, etc., R. 
Co.) +55 SNe Ta. Has 1 595; 38. Ae 
Dugan v. Lyman, (Ch.) 23° A 657. 

N. Y.—Matthews v. Damainville, 
43 Misc. 546, 89 NYS 493 [rev on 
other grounds 100: App. Div.) 3319s 
NYS 524]. 

Wash.—Hitchcock  v. 16 
Wash. 281, 47 P 412. 

And see infra § 518. 

40. Louisville Bank v. Baumeis- 
ter, 87 Ky. 6, 7 SW 170, 9 KyL 845; 
Alderson v. Ames, 6 Md. 52; Edwards 
v. McKernan, 55 Mich. 520, 22 NW 
20. And see infra § 453 text and 
note~96 [a]. 

41. U. S.—Venner v. Farmers’ L. 
& T. Co.,,90 Fed! 348, 33: CCAR 9b 
Harris v. Youngstown Bridge Co., 90 
Fed. 322, 33 CCA 69. 

N. J.—Monmouth County Electric 
Co. v. McKenna, 68 N. J. Eq. 160, 60 
A 32 [aff 69 N. J. Eq. 841 mem, 66 
A 1134 mem]. 

N. Y.—Washington Trust Co. v. 
Morse Iron Works, etc., Co., 187 N. Y. 
307, 79 NE 1022. 

So igaiieoorbcns v. Hannan, 40 Oh. St. 

Ont.—McMillan vy. Munro, 25 Ont. 
A. 288 [dist Nevitt v. McMurray, 14 
Ont. A. 126]. 
gees, see infra § 470 text and note 

{a] A purchase-money mortgage 
has priority despite the doctrine that 
an after-acquired title feeds the es- 
toppel. 
A. 288. 

Priority of purchase-money mort- 
gages see infra § 470 et seq. 

42. See case infra this note. 

[a] Tlustration.—A mortgagor in 
a recorded mortgage covering after- 
acquired property having purchased 
lands, a third person advanced 
money to pay therefor and took a 
mortgage to secure the same. It was 
held that the third person’s lien was 
inferior to the mortgage embracing 


Nixon, 


the after-acquired property. Hick- 
son Lumber Co. vy. Gay Lumber Co., 
150 N. C. 282, 287, 68 SH 1045, 22 


LRANS 843 (“in North Carolina a 
mortgage upon after-acquired prop- 
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- : 
-§§ 445-447] 


In Ohio a mortgage executed by one other than a 
railroad company, which purports to include all 
‘‘after-acquired property’’#* of the mortgagor, al- 
though duly recorded, is not a prior lien upon such 
“tafter-acquired’’ property as against subsequent 
mortgagees or lienholders who obtain their lien with- 
after-acquired’’ clause in 


out actual notice of such ‘‘ 
the former mortgage.*4 


[§ 446] c. Nature of Claim Secured. 
same person holds two mortgages, the elder securing 
a debt due to himself, and the younger securing a 
loan of trust funds made by him, the junior lien 


is first entitled to satisfaction.*® 


applies where the first mortgage represents a debt 
really due from the mortgagor in one capacity to 
himself in another capacity, while the second secures 
money actually advanced by a third person.** 
a second mortgagee cannot base a claim to priority 


erty, being enforcible inter partes, 
becomes, upon registration, valid and 
enforcible against subsequent pur- 
chasers, because the registration is 
an effectual notice as against the 
world. Ever since the leading 
case of Womble v. Battle, 38 N. C. 
182, decided in 1844, it has been set- 
tled in this State that a vendor of 
real estate, who has conveyed it by 
deed has no lien upon the land for 
the purchase money, and that the 
English doctrine of a purchase- 
money lien does not obtain here’’). 
And see Vendor and Purchaser [39 
Cyc 1799 text and note 92]. 

43. Mortgages of after-acauired 
property in general see supra § 397, 

44. Clark v. Strickler Bros. Can- 
ning Co. 21 Oh? As 2507 30-0. C. A. 
605 [foll Maher v. Smead Heating, 
ete, Col! FOh: Cir, (Cty /38iy 5. Oh. 
Cir, Dec: 159]. 

45. Shuey v. Latta, 90 Ind. 136; 
Tappan v. Ricamio, 16 N. J. Eq, 89. 

[a] “There is good reason for 
this rule.’—Shuey v. Latta, 90 Ind. 
136, 139 (“if trustees were permit- 
ted to take second mortgages, the 
trust fund would often be lost be- 


cause of the inability to redeem from 


the prior encumbrance. Take a case 
like this, where the whole fund is 
loaned on a second mortgage, and 
loss is almost certain to follow, for 
the trust estate has nothing with 
which to redeem. It is only neces- 
sary for us to decide that the gen- 
eral rule is that trustees should not 
take second mortgages; it is not 
necessary to declare that this is an 
invariable rule. It may be that the 
rule should not be held to be appli- 
eable to every case, and we do not 
so adjudge, but we do adjudge that 
it does apply where the trustee him- 
self holds the prior mortgage. To 
permit him to take a second mort- 
gage to secure trust funds would be 
to allow him to place himself in a 
position hostile to his beneficiary; 
for, if he demanded the whole prop- 
erty on the prior lien, he would be 
in the position of forcing the bene- 
ficiary either to redeem or lose the 
property; if he elected as trustee to 
redeem, it would enable him to use 


trust funds in payment of his own 


demands. It is easy to see that such 
a practice would result in wrong and 
injustice, and full as easy to see 
that it is opposed to settled princi- 
ples of equity jurisprudence’). 

46. Stoney v. Shultz, 10 S. C. Kg. 
465, 27 AmD 429. 

47. Hooper v. Union Bank, 10 
Jog (La.) 63. 

As between ari es bt 

ether liens see infra § 46 

49. Ark.—Allen West eee Co. 
v. Brown, 69 Ark. 163, 61 SW 913. 

Towa.—Haynes vy. Seachrest, 13 
Towa 455. 

Mass.—Livingstone v. Murphy, 187 
‘ie 315, 72 NE 1012, 105 AmSR 

Mich,—Stead v. Grosfield, 67 Mich. 


and 


/24 NW 561. 
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Where the 
The same rule 


Bites 


289, 34 NW 871. 
ore se County v. Oldham, 

(0) 

Oh.—Wright v. Franklin Bank, 59, 
Oh. St. 80, 51 NE 876. : 

Ont.—Merchants’ Bank v. Morri- 
son, 19 Grant Ch. 1. 

50. See case infra this note. 

{a] Thus, where one member of 
a firm gives a mortgage on the firm 
property without any authority from 
his copartner, and both afterward 
join in a second mortgage on the 
same property, the first mortgage is 
entitled to priority only as to the 
interest in the firm property of the 
one partner who executed it. Haynes 
v. Seachrest, 13 Iowa 455. 

51. Stead v. Grosfield, 67 Mich. 
289, 34 NW 871; Youtz v. Julliard, 
10 Oh. Dec. (Reprint) 298, 20 CincL 
Bul 26; Merchants’ Bank v. Morrison, 
LiGrant> Chs. (Ont). 

[a] Correction of misdescription. 
—(1) Where a second mortgage re- 
cites that it is subject to a prior 
mortgage on land described, but the 
first mortgage does not cover all the 
land thus described, the first mort- 
gage may be corrected so as to in- 
clude that land, such being the in- 
tention of the parties at the time of 
execution of the same, and as thus 
corrected it will be prior to the sec- 
ond mortgage. Herring v. Fitts, 43 
Fla. 54, 30 S 804, 99 AmSR 108. 
(2) Where a second mortgage recited 
that it was subject to a mortgage of 
a stated amount, but no such mort- 
Zage was on record, the second mort- 
gagee was put upon notice, and a 
first mortgage which incorrectly de- 
scribed the land but was afterward 
corrected by the parties in that re- 
gard, took precedence as corrected, of 
the second mortgage, although the 
latter was given before the correc- 
tion. Clark v. Bullard, 66 Iowa 747, 
(3) The lien of a first 
mortgage corrected by the parties 
thereto related back to the date of 
the original mortgage and was su- 
perior to a second mortgage taken 
with actual notice of the first mort- 
gage and of the mistake therein. 
Peters v. Ham, 62 Iowa 656, 18 NW 
296. (4) Where a mortgage upon 
real estate does not contain a de- 
scription of any land, but jthe de- 
scription therein contained is suffi- 
cient to indicate to any person fa- 
miliar with such matters what was 
intended thereby, and the correct de- 
scription is further indicated by a 
plat contained in the application for 
the loan secured by such mortgage, 
it is not error to decree a reforma- 
tion of such mortgage and the fore- 
closure thereof, although the land 
was then owned by a_ subsequent 
purchaser. Doom vy. Holmes, 9 Kan. 
A. 520, 60 P 1096. (5) Where a 
mortgage has been duly executed and 
recorded, a mistake in the attempted 
description of the mortgaged prem- 
ises will be corrected in equity, not 
only as against the mortgagor but 


75 


F4deG. dell) onl 


on any such circumstance without showing that he 
has actually parted with value.* 

[§ 447] d. Defective or Partly Invalid Mortgage.*8 
A mortgage which is so defective that it cannot be 
sustained in law as a valid encumbrance on the 
property will be postponed to the hen of a junior 
mortgage, free from objections, and taken in good 
faith and without notice.*® 
instance where there was a want. of authority in 
the mortgagor to convey,°° or where there is a total 
misdeseription of the property or a description so 
vague as to be void for uncertainty.®! 
claim to precedence can be set up by a junior mort- 
gagee whose lien was expressly made subject to the 
prior mortgage®*—although there is contrary au- 
thority on that point®’—or who, at the time of 
taking his mortgage, has actual notice of the facts 
affecting the senior mortgage.®4 


This is the ease for 


But no such 


Nor can the eider 


also as against attaching creditors 
and judgment creditors of the mort- 
gagor and purchasers under them 
with notice of such mistake. Strang 
Ve npeach bt SOn Sit 20.0, wliome rm) 
308. (6) But it has been held that 
if a prior mortgage recorded does 
not, by mistake between the mort- 
gagor and mortgagee, cover all the 
land it was intended to cover, it is 
the misfortune of the mortgagee and 
as between him and :.third persons 
acquiring liens with notice of the 
mistake a court of equity will not 
reform the prior mortgage. Rutgers 
v. Kingsland, 7 N. J. Eq. 178 [aff 7 
N. J. Eq. 658]. 

[b] Mortgage only partly invalid. 
—Where a party executed two trust 
deeds on personalty, and timber to 
different parties, the first one void 
for uncertainty of description as far 
as the personalty was concerned, 
but the second containing a good de- 
scription of the personal property 
and, after conveying the timber, re- 
citing that ‘part of the above prop- 
erty is subject to a prior deed of 
trust,’ etc., and a sale was had under 
the second trust deed, the mortgagee 
should be compelled to account to 
the mortgagee of the first trust deed 
for the value of the timber, and the 
judgment: against the mortgagor 
should be for only such sum as was 
due after crediting the debt due the 
first mortgagee with the value of 
the timber. Fullerton v. McBride, 90 
Miss. 420, 421, 43 S 684. 

hed Vague but pamblonks sw hare 
a deed of trust described the prop- 
erty as one hundred and sixty acres 
known as the J.H.B. homestead sur- 
vey, that description was not so 
vague as to render the deed of trust 
invalid aS against one not a bona 
fide. purchaser. Rushing v. Citizens’ 


Wate Bank, (Tex. Civ. A.) 162 SW 
52. U. S.—Central Trust Co. v. 


R. Co., 87 Fed. 815. 
48 Ark, 


Columbus, etc., 

Ark.—Clapp v. Halliday, 
258, 2 SW 853. 

Ind.—Old Nat. Bank y. Heckman, 
148 Ind. 490, 47 NE 953. 

N. Y.—Hardin v. Hyde, 40 Barb. 
435; Lanier v. Milliken, 25 Misc. 59, 
54 NYS 424 [aff 42 App. Div. ~5;,-58 
NYS 665]. 


Oh.—Bundy v. Ophir Iron Co., 38 
Oh, St. 300; Coe v. Columbus, etc, 
RaCo, wo Oh. St. 302-15) Ain oars 

53. Home Bldg., etce., Assoc. v. 


McKay, 118 Ill. A. 586 [rev on other 
grounds 217 Ill. 551, 75 NE 569, 108 
AmSR 263] (the recital in the second 
mortgage makes it subject only to 
the legal effect of the prior mort- 
gage). 

54. Mutual L. Ins. Co. v. Doherty, 
77 Fed. 853, 28 CCA 144, And see 
infra § 506. 

[a] Record as notice.—A junior 
mortgagee cannot claim priority be- 
cause of a misnomer of the mort- 
gagor in the elder mortgage, when 
such mortgagor was also misnamed 


B12 (410.34 


lien be attacked and overthrown on account of mere 
irregularities in its execution,®® nor on the ground 
that it is fraudulent as to ereditors of the mort- 


gagor generally.°® 


[§ 448] e. Agreements Affecting Priority.®” 
lien of a senior mortgage will be subordinated to 
that of a junior encumbrance, where an agreement 
to that effect is made between the parties to the first 
mortgage, or between the two mortgagees.°* 
where, at the time a mortgage was executed, the land 
had been sold under execution against the mortgagor 


in the deed under which he claims 
title, and which was recorded, be- 
cause the junior mortgagee, if he 
had examined the record, would have 
discovered that his mortgagor ap- 
parently had no title to the property. 
Glenovich v. Zurich, 19 S. D. 37, 101 
NW. 11038. . 

[b] Possession as notice.—W here 
a mortgage of a mining lease was 
executed and filed with the town 
clerk as a chattel mortgage, instead 
of being executed and recorded as a 
real estate mortgage, it is neverthe- 
less valid as against the mortgagor, 
and as against third persons after 
the mortgagee has taken. possession 
under it. Acklin v. Waltermier, 19 
OnwCir, Ct. 372,210 On. YCir Dee 629. 

55. Hamilton Trust Co. v. Clemes, 
a7, App: Div. 152,45 NYS 141. 

56. Nichols v. Weed Sewing Mach. 
Co,, 27 Eun) 200). [aft 97 IN. °Y.- 6507; 
Cohn v. Ward, 36 W. Va. 516, 15 SE 
140; Warren v. Taylor, 9 Grant Ch. 
(Ont.) 59. 

As to chattel mortgages, however, 
see Chattel Mortgages § 391 text and 
note 55. 

57. .As between mortgages 
other liens see infra § 464. 

In respect of debts secured by 
same mortgage see supra § 442. 

58 U. S.—American Bldg., etc., 
ESSOCHAV. pCarten, 699 ed, sissy CCA: 


and 


B93: 

Cal.—McCreery v. Charlton, 185 
Calpe ine Looe, 610: 

Conn.—Beers v. Hawley, 2 Conn. 


467. j 

Fla.—Herring v. Fitts, 43 Fla. 54, 
30 S 804, 99 AmSR 108. 

Ill.—Romberg v. McCormick, 194 
Ill. 205, 62 NE 5387; Darst v. Bates, 
95 Ill. 493; Beasley v. McGhee, 6 III. 
a 489; Beasley v. Henry, 6 Ill. A. 
485, 

Ind.—McCaslin v. Advance Mfg. 
Co:., 155 Ind. 298, 58 NE 67;, Wayne 
International Bldg., etc., Assoc. v. 


dall v. White, 84 Ind. 509; Claypool 
v..German EF. Ins. Co., 32° Ind. A. 540, 
70 NE 281; Rose v. Provident Sav., 
ete., Assoc., 28 Ind, A. 25, 62 NE 298. 

Iowa.—J. W. Squire Co. v. Hedges, 
205 NW 525. 

Ky.—Citizens’ L. Ins. Co. v. Owens- 
boro Sav. Bank, etc., Co., 150 Ky. 161, 
150 SW. 26. 

La.—Fudickar v. Monroe Athletic 
Club, 49 Lay Ann. 1457,..22° S 381; 
Lehman vy. Godberry, 40 La. Ann. 
219, 4 S 316; Loucks v. Union Bank, 
2 La. Ann. 617. 

Minn.—Dye v. Forbes, 34 Minn. 13, 
24 NW 309. . 

Miss.—Union Mortg., etce., Co. vy. 


Peters, 72 Miss. 1058, 18 S 497, 30 
LRA 829,  « 

Mo.—Brown v. Barber, 244 Mo. 
138, 148 SW 892, 895 [quot Cyc]; 
Eippenitter v. Kirchhoffer, 79 Mo. 


Nebr.—Ryan v. West, 63 Nebr. 894, 
89 NW 416; Rogers v. Central L., 
ete., Co., 49 Nebr. 676, 68 NW 1048; 
beat v. Baker, 22 Nebr. 708, 36 NW 

N. H.—Shaw v. Abbott, 61 N. H. 254. 

N. J.—Stover v. Hellyer, 68 N. J. 
Eq. 446, 59 A 470; Cressman vy. Pig- 
gott, 56. N. J. Bah 6349 39"A.. 698; 
New York Mut. L. Ins. Co. v. Sturges, 
33 N. J. Eq. 328; Asbury Park Bldg., 
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etce., Assoc. v. Shepherd, (Ch.) 50 A 
65; McInnes v.. McInnes Brick Mfg. 
Col, (Chin 38 Ay t82. 

N. Y.—Taylor v. Wing, 84 N. Y. 
471; Londner v. Perlman, 129 App. 
Div. 98; 113 NYS 420 faff 198 N.Y: 
629 mem, 92 NE 1090 mem]; Abert 
v. Kornfeld, 128 App. Div. 547, 112 
NYS 884; Jackson v. Nicol, 23 App. 
Div. 139, 48 NYS 974 [app dism 155 
N: “¥. 697 mem, 50 NE 1118 mem]; 
Hane Vv. Nickerson een e485 
Morse v. Brockett, 67 Barb. 23, 3 
Thomps. & C. 773 [aff 64 N. Y. 645]; 


Freeman v. Schroeder, 43 Barb. 618; | 


Peters v. Eden, 36 Misc. 490, 73 NYS 
936; Squire y. Greene, 52 NYS 1013, 
5 NYAnnCas 356. 
N. C.—Raleigh Nat. Bank v. Moore, 
94 N. C. 734, 
S. C.—Parker v. Parker, 
382, 29 SE 805. 
Wash.—Calhoun v. McConaghey, 79 
Wash. 6, 139 P 635. 
Wis.—Lichtstern v. Forehand, 181 
Wis. 216, 194 NW 421. ‘ 
Eng.—F arrow v. Rees, 4 Beav. 18, 
49 Reprint 243; South Hastern R. Co. 
ve Jortin,,) 6° Be lis? Cass 1425; 910)“ Re-= 
print 1360. 
Can.—McDougall Campbell, 6 
Can. SG750273 
ane see infra § 470 text and note 
[a] “It logically follows from the 
foregoing that the parties interested 
may make a Valid agreement, bind- 
ing at least between themselves, that 
a foreclosure sale under a prior lien 
may be made subject to a junior lien 
and that the latter shall remain a 
lien on the property after a sale and 
conveyance of title under the for- 
mer.’ Brown v. Barber, 244 Mo. 138, 
151, 148 SW 892. 
Condition in first mortgage.— 
first mortgage on timber 
lands and other property of a 
lumber company authorized the cut- 


Vv. 


; ting and removal‘of timber on pay~ 
Moats, 149 Ind. 123, 48 NE 793; Ran-. 


ment to the trustee of affixed sum 
per thousand feet, those accepting a 
third mortgage subject to the con- 
ditions of the first cannot complain 
of cutting and removal of timber 
pursuant to that provision. San 
Francisco First Nat. Bank vy. Detroit 
Trust Co., 248 Fed. 16, 160 CCA 156 
[certiorari den 247 U. S. 513, 38 SCt 
579, 62 L, ed. 1243]. 

[c] Agreement by purchase-money 
mortgagee.—The vendor, who took a 
mortgage for the unpaid purchase 
money, agreed through her attorney 
to release such mortgage to enable 
another mortgagee to have a first 
lien. The vendor’s mortgage was 
released, but the purchaser failed to 
pay the entire sum due the vendor. 
Thereupon a deed reconveying the 
property to the vendor to secure the 
unpaid purchase money was. exe- 
cuted. It was held that, although 
the deed was antedated, yet as it did 
not take effect until delivery, the lien 
of the vendor by reason of her first 
mortgage was waived, and her rights 
under the deed of reconveyance be- 
came junior to those of the mort- 
gagee and other existing lienholders. 
Improved Bldg., etc.. Assoc. v. Lar- 
kin, 88 N. J. Eq. 52, 101 A 1043. 

[d] Sufficiency of agreement.—(1) 
Where two mortgages stand on an 
equal footing and are to be paid out 
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and a deed executed, but the mortgagor redeemed, 
agreeing with the one who furnished the money that 
he should have a first lien or mortgage, the lien in 
favor of the one furnishing the money was su- 
perior to the rights of the mortgagee inuring to 
him by reason of the redemption.®® “It is not neces- 
sary that the second mortgagee should be directly 
a party to such an arrangement; he may take advan- 
So | tage of a bargain of this kind made for his benefit 
by the mortgagor and the first mortgagee.®° 
the mortgagee whose lien is to be postponed must of 


But 


of the same fund, the written prom- 
ise of one mortgagee that he will see 
the other paid postpones the former 
mortgage and gives priority to the 
latter. Sanders v. Barlow, 21 Fed. 
836. ._ (2) But-one._ who loans money 
on property which he supposes to be 
unencumbered cannot, when he finds 
a prior mortgage, claim to be pre- 
ferred to it merely because the 
money which he advanced was_ used 
in improving the property. Clarke 
v. Calvert, 72 App. Div. 630, 78 NYS 
1 


iis 

{e] Parol agreement.—A_ stipula- 
tion between two mortgagees of the 
same property that the junior mort- 
gage shall take precedence is bind- 
ing between the parties, although 
not in writing. Bender v. Siegel, 1 
LehighValLR (Pa.) 62. : 

[f] Consideration —A loan to the 
mortgagor to enable him to build on 
the land is a sufficient consideration 
to support an agreement by a first 
mortgagee to hold his mortgage sub- 
ject to a mortgage given to secure 
such loan. Loewen y. Forsee, (Mo.) 
35 SW 1138. 

{g] Evidence of contract.—W here 
two mortgages securing a series of 
notes executed in payment for realty 
were made, one of them the larger, 
securing several of the.notes last 
maturing, the other securing the 
notes first matured, it was held, in 
view of recitations in the contract 
for the sale of the realty, that the 
larger mortgage should be a first 
lien and the other a second, and in 
view of the conduct of the parties in 
the application of partial payments, 
that mortgage securing the notes 
first maturing was nevertheless only 
a second lien on the _ premises. 
Lichtstern v. Forehand, 181 Wis. 
216, 224, 194 NW 421 (‘while ordi- 
narily a difference in time of ten 
minutes in the recording of docu- 
ments of this nature is not conclu- 
sive on the subject of priority, never- 
theless it is proper evidence of the 
intention of the parties on that sub- 
ject’). 

{h] Extent of priority.—Where a 
prior mortgagee consents to postpone 
his mortgage to a second, in consid- 
eration that the proceeds of the sec- 
ond loan shall be applied in paying 
off an encumbrance senior to both 
and in improving the property, the 
second mortgagee is entitled to pri- 
ority only in so far as his money is 


actually used for the purposes 
named. Joralmon v. McPhee, 31 
Colos/26y- Tae 4toe 

[i] Construction of recital. 


Where mortgage and trust deed bear 
the same date and were filed for rec- 
ord on the same day, it will be pre- 
sumed, from a recital in the trust 
deed that it was made “subject to a 
mortgage for six thousand .dollars 
filed concurrently herewith,” that the 
execution of the mortgage preceded 
that of the trust deed. McCreery v. 
Charlton, 185 Cal. 37, 39, 195 P 670. 

59. New England Mortg. Security 
Co. v. Fry, 1438 Ala. 637, 42 S 57, 111 
AmSR 62 (one claiming the land un- 
der the one furnishing the money 
was entitled to assert the equity 
against the mortgagee). 

60. Ind.—Rose vy. Provident Sav., 
etc., Assoc., 28 Ind. A. 25, 62 NE 293. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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course be a party to the agreement; he cannot be 
affected by a contract of which he was ignorant or 
to which he did not assent;*! and the same rule has 
been applied in favor of an assignee of the first 
mortgage, who took it in good faith for value, and 
without any notice, actual or constructive, of an 
existing agreement to postpone it to a subsequent 
mortgage.°* So if the agreement to postpone the 
first mortgage is made upon certain conditions which 
are not fulfilled it is ipso facto restored to its pri- 
~ ority.°° Where parties to a recorded mortgage exe- 
cute a second one on the same realty for the same 
amount to secure the same debt to correct a mistake 
in the first, and so express themselves in the body 
of the second instrument, when recorded it super- 


sedes the first, and the two constitute one mort-/ 


gage, nothing having intervened to affect the 
mortgagee’s security.°* By construction of a junior 
mortgage the mortgagor may be bound to satisfy 
a prior mortgage.®> Where a mortgagee accepts a 
writing embracing different pieces of property, and 
providing that one of them may be disposed of by 
the owner to enable him to earry out another con- 
tract, and he does dispose of it to a bona fide buyer, 
the mortgagee cannot question the right of the 
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latter.®® c 

Under a participation agreement providing that 
one party owned a stated amount of interest in a 
bond and mortgage and the other party the bal- 
ance, the latter was subordinate and not an un- 
divided interest in the whole.®* 

If two-purchase-money mortgages are taken for 
the same property, one of them may be assigned 
under an agreement that it shall take precedence 
over the other, and to such agreement effect will 
be given by the courts.®* 

[§ 449] f. Priority of Execution and Delivery. 
Independently of recording acts,°® and as between 
mortgagees having equal equities, the mortgage first 
executed and delivered will have priority of hen.*° 
Where two mortgages are executed at the same time, 
but to secure the payment of two notes for the same 
indebtedness which mature at different times, it is 
the prior lien which secures the payment of the note 
first falling due.*? 

[§ 450] g. Mortgages Executed Simultaneously. 
Two mortgages executed and delivered on the same 
day’? will rank as equal liens, without priority or 
preference to either’*—a rule sometimes adopted by 


Mo.—Brown v. Barber, 244 Mo. 
138,-148 SW 892, 895 [quot Cycat 

N. J.—Stover v. Hellyer, 68 N. J 
Eq. 734, 62 A 698. 

N. Y.—Londner v. Perlman, 129 
App. Div. 93, 113 NYS 420 [aff 198 
-N. Y. 629 mem, 92 NE 1090 mem]. 

R. I.—Cummings v. Consolidated 
Mineral Water Co., 27 R. I. 195, 61 A 
353. 

61. Montrose Hardware Co. v. 
Montrose Inv. Co., 10 Colo. A. 161, 
50 P 204; Brown v. Barber, 244 Mo. 
138, 148 SW 892, 895 [quot Cy-e]; 
Fine v. King, 33 N. J. Eq. 108; Gillig 
v. Maass, 28 N. Y. 191. 

fa] Rule applied.—A parol agree- 
ment by a debtor that if another ad- 
vanced the money to pay liens on 
premises he should be substituted to 
the liens does not avail such other 
or the surety on the debt to him 
for the money advanced as against 
execution creditors, whose liens are 
otherwise superior to the lien for the 
money advanced, since the debtor 
could not give away the rights of the 
execution creditors, and since a lien 
on real property cannot be acquired 
by parol agreement. Lane y. Lloyd, 
110 SW 401, 33 KyL 570. 

62. New York Sav. Bank:v. Frank, 
ae HowPr 403 [aff 45 N. Y. Super. 
404]. 

63. Cummings v. Jackson, 55 N. J. 
Hq. 805, 38 A 763. 

64 Rossbach v. Micks, 89 Nebr. 
821, 132 NW 526, 42 LRANS 444. 

65. Jamaica Sav. Bank v. Howard, 
79 Vt. 372, 65 A 92 (the owner of 
two separate tracts of land, known 
as the “H. Farm,’ and as the “B. 
Pasture,’’ encumbered by a mortgage 
for the support of a certain person 
during his life, execu'ted a second 
mortgage on the H farm. Such mort- 
gage contained, in a paragraph inde- 
pendent of the description of the 
premises granted, a recital that it 
was subject to the other mortgage, 
and contained full covenants save 
the covenant against encumbrances 
which referred to the other mort- 
gage and excepted it from the cove- 
nant, and then followed a statement 
that the grantor would warrant and 
defend “against all lawful claims 
whatever.” It was held that the 
mortgagor in the second mortgage in 
effect covenanted with the mortgagee 
to discharge the existing encum- 
brance, and, as between them, the 
mortgagee acquired the equitable 
right to have the burden thereof 
cast on the B pasture). 


[41 C. J.—33] 


66. Western Electric Co. v. Maya- 
guez Plectric Light Co., 1 Porto 
Rico Fed. 309. 

67. Goodwin Me bo oe 210 App. 
Div. 31, 205 NYS 5 

68. Houston v. erEpdaten, 67 Ind. 
276; Mutual Loan, etc., Assoc. v. 
Elwell, 38 N. J. Eq. 18 [aft SON INee 
Eq. 653 mem]; Lovett v. Demarest, 
5 N. J. Eq. 113; Lane v. Nickerson, 
Livan. ONs ¥.) 148s Barber var Cary; 
il Barb. “(N. ¥.)) 549: Stafford v. Van 
Rensselaer, 9 Cow. (N. Y.) 316. 

69. See Records [34 Cyc 577]; su- 
pra § 419 et seq; and infra § 512 et 
seq. 

70. U. S—Brage 
Fed. 630, 38 CCA 467. 

Ill.—Schimberg v. Waite, 93 Ill. A. 
130; Houfes v. Schultze, 2 Ill. A. 196 
fafé. 96 Til. 335]- 

Ind.—Reagan v. Chicago First Nat. 
Bank, 157 Ind." 623, 61 NE 575, 62 
NH 701; Union Mut. iu. Ins. Co. v. 
Abbott, 95 Ind. 238; McFadden v. 
Hopkins, 81 Ind. 459; Krutsinger v. 
Brown, 72 Ind. 466; Hoadley v. Had- 
ley, 48 Ind. 452. 

Ky.—Growning v. 
Mon. 383; 

B. Mon. 353 

La.—Ker v. Ker, 42 La. Ann. 870, 
8 S 595. 

Md.—Clabaugh v. Byerly, 7 Gill 
354, 48 AmD 575. 
tre Gat Vv. Walk. 

N. J.—Lembeck, ete., Brewing Co. 
v. Barbi, 90 N. J. Hq. 373, 106 A 552 
(afi ole ING de Hid. Dod.2 LOY Al oO 2p as 
Westervelt v. Voorhis, 42 N. J. Eq. 
£79556 “A. 665: 

Va.—Naylor v. 


v. Lamport, 96 


Behn; *10) |B: 
Spaulding v. Scanland, 6 


McDowell, 


Throckmorton, 7 


| Leigh (34 Va.) 98, 30 AmD 492 


Eng.—In re Castell & Brown, Ltd., 
(1898] 1 Ch. 315; In re Greer, [1907] 
Pir. 57. 

[a] It is the date of delivery 
rather than that of execution which 
determines the relative priority of 
the mortgages. Koevenig v. Schmitz, 
71 Iowa 175, 32 NW 320. 

[b] Priority of record raises a 
presumption of priority of delivery. 


Colliertv.] Miller,=137 NY, 332, 33 
NE 374. 
{c] Priority of acknowledgment. 


—A second mortgage duly acknowl- 
edged is entitled to priority over a 
first mortgage which is ineffective 
because acknowledged before a dis- 
qualified officer. Fugman v._ Jiri 
Washington Bldg., etc., Assoc., 209 
Ill. 176, 70 NE 644, 


{d] After-acquired property. — 


| begun on plaintiff's mortgage, 


Where several mortgages have been 
given, all binding property which the 
mortgagor did not then own, but 
which he subsequently acquires, they 
attach as liens on such property, 
from the moment of its acquisition, 
in the ‘order ‘of their pes ag 
Boston Safe-Deposit, ete., Co. 
Bankers’, etc., Tel. Co., 36 Fed. 288 
[aff 147 OU. S. 431, 13 sct 396, 37 L. 
ed. 231]. 

[e] Mortgage without debt to be 
secured.— Where a mortgage is given, 
purporting to secure a note of even 
date, but no indebtedness exists from 
the mortgagor to the mortgagee, and 
no note is executed until six years 
afterward, and is then dated back to 
the date of the mortgage, it will be 
postponed to a second mortgage, exe- 
cuted after the making of the first 
mortgage but before the signing of 
the note. gden v. Ogden, 180 Ill. 
543, 54 NE 750. 

[f] Subsequent ratification.—Plain- 
tiff took a mortgage, signed by a 
husband and wife, subject to any 
rights defendant might have under a 
first mortgage. At that time the 
first mortgage had been signed by 
the husband alone and had not been 
ratified by the wife. After suit was 
de- 
fendant’s mortgage was ratified by 
the wife. But it was held that such 
ratification could not relate back so 
as to give defendant any right over 


plaintiff. Nicholson v. Aney, 127 
Iowa 278, 103 NW 201. 
Constructive delivery see infra 


§ 457 text and note 29 a]. 

7i.e Isett) v. Lucas, 17) Iowa, 503: 
506, 85 AmD 572 (‘the different in- 
stallments in a mortgage securing 
such notes are regarded as so many 
successive mortgages, each having 
priority according to the time of its 
maturity; and where, instead of one 
mortgage being executed to secure 
several notes given for the same 
indebtedness, a separate mortgage is 
given to secure each note, the rights 
of the parties are identical’). See 
supra § 442. 

72. For the same indebtedness see 
supra § 449 note 71. 

73. Iowa.—Dahlstrom v. Unknown 
Claimants, 156 Iowa 187, 135 NW 
567, 39 LRANS 524. 
jg SAT ee v. Wolford, 8 Ky. Op. 

Nebr.—Sanely  v. 
oor (Unoff.) 8, 95 NW 

J.—Swayze vy. Schuyler, 59 N. J. 
Eq. 75, 45 A 347. 


Crapenhoft, 1 
352. 


514, [41.0. J.J; 


construction of a statute7*—unless one of the mort- 
gagees can show superior equities to the other; or 
unless an intention of the parties to give one mort- 
gage precedence over the other can be shown,’® in 
which case such intention will be absolutely con- 
trolling ;“" or unless, being made to the same person, 
one mortgage is recorded before the other;** or un- 
less, dividing the day of execution into fractions,’® 
it is shown that one mortgage was executed at an 
hour earlier than the other;®° or unless, both mort- 
gages being between the same parties, the notes 
secured mature at. different times, in which case 
the mortgage securing the note first maturing has 
priority,*! pursuant to the general rule*? in similar 


cases already stated.** 


N. Y.—Granger v. Crouch, 86 N. Y. 
494; Eleventh Ward Sav. Bank v. 
Hay, 55 HowPr 444. 

Pa.—Perry’s App., 22 43, 60 
AmD 638. 

[a] Thus the liens of two mort- 
gages from the same mortgagor to 
the same mortgagee on the same 
property executed the same day, and 
filed for record the same instant, are 
concurrent. Dahlstrom v. Unknown 
Claimants, 156 Iowa 187, 135 NW 
567, 39 LRANS 524. 

[b] In Kentucky it was said: “We 
have been unable to find any case 
where the priority of liens was made 
to depend upon the time the claim 
or note evidencing the debt fell due. 
When mortgages are executed to dif- 
ferent parties at the same time to 
secure different debts, and recorded, 
that mortgage where the right to 
foreclose first exists, by reason only 
that the note secured thereby first 
matures, can have no priority over 
the mortgage where the debts are not 
due. If not so, this equality of se- 
curity by way of lien would be de- 
stroyed.”’ Whipp v. Wolford, 8 Ky. 
Op.. 22. 

Mortgages recorded simultaneously 
see infra § 515. 

74. Russell, vy. Carr, 38, Ga. 459 
[by a divided court] (quoting the 
Georgia statute). 

75. Schaeppi v. Glade, 195 Ill. 62, 
62 NE 874 (a mortgage to secure an 
absolute loan will have priority over 
another which was given condition- 
ally and to take effect later); Utley 
v. Dunkelberger, 86 Iowa 469, 53 NW 
408 (a mortgage taken on the faith 
of an understanding with the mort- 
gagor that it is to be a first lien on 
the property is preferred to one exe- 
cuted simultaneously, but accepted 
by its holder with knowledge of the 
first mortgage and without investi- 
gation as to the right of priority); 


Abrams v. Wingo, 9 Kan. A. 884, 59 
Po6Gl? 
[a] Rights of assignees. — (1) 


Where two mortgages are given con- | 


currently to the same person, and he 
assigns one of them with a repre- 
sentation that it is a first lien, it 
will be regarded as such as against 
him, although not as against a sub- 
sequent assignee of the other with- 
out notice of such representation. 
Vredenburgh v. Burnet, 31 N. J. Ea. 
229. (2) Where two parties base 
their claims on the same trust deed, 
but one has, as assignee of an agree- 
ment and the holder of a note, rights 
superior to another, his rights are in 
no wise affected by the fact that the 
note passed through the hands of the 
other party, since the other party 
was not required by the transaction 
to surrender any part of the security 
for the claim assigned to it. THarle 


v. Sunnyside Land Co., 150 Cal. 214, 
88 P 920. 
76. [a] In Porto Rico ‘‘the in- 


stalments of a mortgage are not 
credits different from each other, 
but parts of the same mortgage 
right, and except when an agreement 
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to the contrary is made they do not 
enjoy priority among themselves, 
being all equal in right.” American 
Trading Co. v, Monserrat, 19 Porto 
Ricor297 933i.” 


77. Ga—Coleman vy. Carhart, 74 
Ga, 392. 

Iowa.—Iowa College v.’ Fenno, 67 
Iowa 244, 25 NW 152. . 

Ma v. Watting, (15 
Gray 435. 


Mo.—Williamstown Bank v. Hiller, 
(A.) 266 SW 1031. 

N. Y.—Jones vy. Phelps, 2 Barb, Ch. 
440. 

And see supra § 448 text and note 


58. 

78. Kohn v. Warner, 105 Ill. A. 
321. And see infra § 513 et seq; and 
supra § 419 et sea. 

[a] “The one first filed for record 
will have precedence, (1) in the ab- 
sence of a recital that it is made 
subject to another mortgage on the 
same property.’’ Reidmiller v. Comes, 
158 Ark. 21, 24, 249 SW 354, (2) 
And this is the rule, even though the 
mortgage first recorded recites in its 


‘caption or heading that it is a second 


mortgage. Reidmiller v. Comes, su- 
pra (“it is far from being a recital 
that it was made subject to the mort- 
gage on the same property”). 

Mortgages recorded simultaneously 
see infra § 501. 

79. See Time [38 Cyc 316]. 

80. Wood v. Lordier, 115 Ind. 519, 
18 NE 34; Gibson v. Keyes, 112 Ind. 
568, 14 NE 591 [dist Moffitt v. Roche, 


(6. Intdaaios Cainy Wi. peianna,sGonulna: 
408]. ‘ 
81. Stewart v. Omaha L. & T. Co., 


283 Mo. 364, 377, 222 SW 808 (“in the 
absence of prior equities or any 
express condition to the contrary’’). 

82. Stewart v. Omaha L. & T. Co., 
283 Mo. 364, 3878, 222 SW 808 as 
quoted supra § 443 text and note 
11 [f] (“the nature of the security 
afforded is the same whether one 


|'mortgage be given to secure each 


debt or one be given to secure Sev- 


eral’). 

83. See supra § 443 note 11 [f]. 

$4.4 Diakvive sGary 2 VS. Cx yay 
SE 84; Canaday v. Boliver, 25 S. C. 
547. 

85. Hardin v. Emmons, 24 Nev. 


329,/58 P 854. 

86. Between chattel mortgages 
and other liens see Chattel Mort= 
gages § 394 et seq. 

87. U. S.—Ray v, Hallenbeck, 42 


Fed. 381; Salem First Nat. Bank v. 
Salem Capital Flour Mills Co., 39 
Fed. 89. 

Cal.—Valley Lumber Co. Vv. 


Wright, 2 Cal. A. 288, 84 P 58. 
Conn.—Page v. Green, 6 Conn. 338. 
Ga.—Burckhalter v. Planters’ Loan, 

etc., Bank, 100 Ga. 428, 28 SE 236. 


Ill—Dunham v. Woodworth, 158 
Til. A. 486. 
Ky.—Moore v. Moore, 3 Ky. Op. 


654. 
La.—Ker v. Ker, 42 La. Ann. 870, 
oe 595; Delor vy. Montegut, 5 Mart. 
Md.—Conkling v. Washington Uni- 


[§ 451] h. Cumulative Mortgages. 
mortgage is not affected or postponed by the taking 
of another mortgage to secure the same debt, which 
is intended to be merely cumulative to the first and 
not in substitution for it.*4 
gage is taken and recorded to secure the same debt, 
and the fact is so stated in the mortgage, it has 
priority over intervening encumbrances.*® 

[§ 452] 2. Priorities between Mortgages and Other 
Liens or Claims*°—a. In General. 
mortgage of real property and other liens or claims 
which may attach as hens on the premises, the gen- 
eral rule is that that which is first in time is first 
in right,87 in the same manner that all subsequent 


"PSS 450-452 


The lien of a 


And where a new mort- 


As between a 


versity, 2 Md. Ch. 497. | 

Miss.—Watson  v. 20 
Miss. 608. 

Nebr.—Hahn v. Bonacum, ip. Nebr.: 
837, 107 NW 1001, 109 NW 

N. M.—Eccles Vv. Will, 23° ae M. 
6235 bi Ouuken GAS LRA1918C 1022. 

N. Y.—Flickinger v. Glass, 222 N. 
Y. 404, 118 NE 792: Stevens v. Wat- 
son, 4 Abb. Dec. 302. 45 HowPr 104; 
Schad v. Schad, 7 NYSt 635 [aff i22 
N. Y. 687 mem, 25 NE 955 mem]: 
Brockway v. Tayntor, 5 NYSt 73. 

Okl.—Moore v. Waurika First Nat. 
Bank, 43 Okl. 732, 144 P 364. 

Or.—Allianece Trust Co. v. Hub- 
bardyw8h Onsi669,, Lite gp Pigs b 0s Mia 
quam v. Ross, 47 Or. 374, 78 P 698, 
83h S52 S6MP 1: 

Pa.—Kimberly’s App., 
D285 ce PAT DS 
Del. Cowl: 

Wash.—American Sav. Bank, ete., 
Co. v. Helgesen, 64 Wash. 54, 116 P 
837, AnnCas1913A 390, 67 Wash. 572, 
122 P 26, AnnCas1913A 390. 
tere ote v. Hammett, 34 Wis. 

[a] “Where two liens, at the date 
of their creation, secure preexisting 
debts, the respective dates of their 
creation determines their respective 
priority.” American Sav. Bank, éetce., 
Co. v. Helgesen, 64 Wash. 54, 65, 116 
P 837, AnnCas1913A 390 [aff on. reh 
Ly tage 572, 122 P 26, AnnCas1913A 

[b] “A fixed legal right under a 
mortgage cannot be impaired by any 
equity subsequently arising, al- 
though there is an apparent excep- 
tion to this rule in the case of oper- 
ating expenses, having practical ap- 
plication with respect to railroads, 
and also one pertaining to employees, 
who are frequently given preferred 
claims by statutes.” Schroeder v. 
Berlin Arcade Real Est. Co., 175 
Wis. 79, 101, 184 NW 542. 

[c] The rules of the law merchant 
governing the transfer of negotiable 
paper do not affect the question of 
priority between a mortgage by 
which such paper is secured and 
other liens. Butler v. Mazeppa Bank, 
94 Wis. 351, 68 NW 998. 

[d] Chattel mortgage on crops.— 
(1) General consideration of the lien 
and priority of chattel mortgages in 
respect of crop liens has been made 
at other places. See Chattel Mort- 
aan §§ 398-401; and supra § 403. 

(2) A general mortgage on land at- 
taches as a lien on crops growing 
thereon, and is superior to a junior 
chattel mortgage of the crops, at 
least so long as they remain unsev- 
ered. Thompson v. Union Ware- 
house.) Co., 110, Ala.® 4995) 18) S dO 
Treat v. Dorman, 100 Cal. 628, 35 P 
86; Rankin v. Kinsey, 7, Ill. A. 215. 
(3) Where a real estate mortgage 
embraced the crops to be grown on 
the land, it takes priority over a 
subsequent crop mortgage executed 
by the mortgagor and his tenant, who 
cultivated the property. Wilson v. 
Draper, 9 Ala. A. 585, 63 S 779. (4), 
In Oklahoma where there is a con- 


Dickens, 


3 Pal Gast 
Mclilvain v. Barton, 2 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


_ entitled to subrogation thereto, over | 


‘flict of interest between lien claim- 


ants, such as may arise between the 
mortgagees where the mortgagor 
gives a real estate mortgage and 
subsequently gives a chattel mort- 
gage on crops growing upon the 
mortgaged premises, their rights 
should be determined and adjudi- 
eated in accordance with the pro- 
vision of Comp. St. (1921) § 7418. 


Anderson v. Marietta Nat. Bank, 93, 
~ Oki. 


241, 244, 220 P 883 (“the gen- 
eral rule of law is that under a real 
estate mortgage, in the absence of 
any specific provision covering the 
crops, rents, and profits that may be 
derived from the land during: the 
term of the mortgage, same belong 
to and are under the exclusive con- 


_trol and dominion of the mortgagor, 


intermediate between the date of 
execution of the mortgage and the 
foreclosure of the same. It is true 
that where the mortgage is fore- 
closed and the sale is formally con- 
summated, then the deed carries 
with it all of the rights pertaining 
to the land that would be conveyed 
by a deed of general warranty with 
all of the ordinary covenants, and 
necessarily conveys everything per- 
taining to the land, and may, in some 
instances, convey certain classes of 
property that are not necessarily 
real estate, in the absence of any 
reservation, it would include every 
character of crop and growing vege- 
tation, which has not been severed 
from the soil at the time of the exe- 
eution and delivery of the convey- 
ance, but a mortgage being an in- 
strument given, not for the purpose 
of conveying title to real estate, but 
for the purpose of securing indebted- 
ness, does not, within itself, cover so 
broad a scope, and take from the 
mortgagor all of the rights and ap- 
purtenance, as will a deed of general 
warranty, and the question of wheth- 
er or not crops, rents, and profits, 
should ever be subjected to the pay- 
ment of the indebtedness, is one 
which depends upon the terms and 
conditions of the contract, or mort- 
gage, and the necessity and exigency 
of the occasion, and the courts 
should always have due regard for 
the question of whether or not the 
security is sufficient, and for the 
rights of third parties intervening 
subsequent to the execution of the 
mortgages and prior to the fore- 
closure proceedings’). 

{e] Expenditures for improve- 
ments made by the mortgagor upon 
the mortgaged premises, subsequent 
to the mortgage, have no lien prior 
to that of the mortgage. Martin v. 
Beatty, 54 Ill. 100. 

{f{] Payment of taxes by junior 
mortgagee does not give him a lien 
prior to first mortgage. John’son v. 
Ryan, (Wis.) 206 NW 871, 872 (quot 
St. § 74.67 in connection with St. 
§ 74.695 enacted by the legislature of 
1925). 

{g] A lien of attorneys who 
quieted title to land mortgaged by 
their client pending the suit was 
held to be inferior to the lien of the 
mortgage. Moore vy. Waurika First 
Nat. Bank, 43 Okl. 732, 144 P 364. 

[h] The lien of the purchaser for 
the purchase money paid after re- 
scission by her for the vendor’s mis- 
representation is subject to the lien 
of a trust deed and mortgage against 
the property at the time the contract 
was made. Montgomery v. Meyer- 
stein, 186 Cal. 459, 199 P 800. 

[i] Priority over deceased mort- 
gagor’s creditors——A trust deed 
given by a decedent in his lifetime is 
given precedence with respect to the 
original holders thereof and those 


the claims of creditors of such de- 


* ceased seeking to sell such real es- 


at 


tate to pay his debts. Wachsmuth v. 
Penn Mut. L. Ins. Co., 147 Ill. A. 510 


liens are subordinate to prior liens,** except as to 
certain varieties of liens specially 


MORTGAGES 


favored by the 


(aff 241 Ill. 409, 89 NE 787, 
AmSR 226, 26 LRANS 411]. 

{j] Sureties on supersedeas bonds 
given at the request of the mort- 
gagor to stay the collection of judg- 
ments on unsecured claims, who, by 
afirmance of the judgments, ~ are 
compelled to pay, or become liable 
to pay, the claims, do not thereby 
secure preference in equity over 
bondholders secured by a prior re- 
corded mortgage on the property and 
income of the mortgagor. U.S. Fi- 
delity, eter, (Co.r vi Uns: ete, Trust 
Co., 234 Fed. 238, 240, 148 CCA 140, 
LRA1916F 1067 (‘the fact that lia- 
bilities or guaranties incurred, money 
or materials furnished, or work done 
at the request of the mortgagor pre- 
serve the mortgaged ‘property and 
enhance the security of the mort- 
gagees, is no ground for displacing 
the prior lien of tiie mortgagees for 
the reason that the record of the 
mortgage is plenary notice that such 
acts will ordinarily and naturally 
have that effect, and will subject the 
enhanced value to the superior lien 
of the recorded mortgage’’). 

[k] Where the mortgagee’s sure- 
tyship on a replevin bond was simul- 
taneous with the mortgage for his 
indemnity, his claim on account of 
the replevin bond has priority over 


132 


a others. Moore v. Moore, 3 Ky. 
p. é 

{1] Where a right of way is re- 
served in a deed executed subse- 


quently to a mortgage of the lands 
over which it runs, the right is sub- 
ject to the mortgage. King v. Mc- 
Cully; .38 (Pa. 76. . 

[m] In New Mexico the lien au- 
thorized by Code (1915) § 266 for 
the expense incurred for repairs and 
work upon an artesian well, in pre- 
venting the waste of water by such 
well, does not take precedence over 
a prior recorded mortgage, the stat- 
ute being* silent upon the question. 
Such a lien is not a tax, based upon 
the theory of benefits, but is for 
the cost and expense of doing an act 
which it was the legal duty of the 
owner to do, and which he failed to 
do, and is referable to the police 
power. Eccles v. Will, 23 N. M. 623, 
170 P 748, LRA1918C 1022. 

88. Creosoted Wood Block Pav. 
mers v. McKay, (Tex. Civ. A.) 211 SW 

{a] Thus a lien, voluntarily cre- 
ated by an instrument executed by a 
husband and wife against homestead 
property in favor of a paving con- 
tractor, is subordinate to a _ prior 
mortgage. Creosoted Wood Block 
Pav. Co. vi. Mekay, 1 (Dex.a'Civs Ax) 
211 SW 822. 

89. See cases infra this note. 

[a] Priority fixed by specific 
statute. — Sometimes by express 
statutory provision priority is given 
to a specific lien over existing mort- 
gages, and the priority thus given 
will be upheld by the courts whether 
the mortgage was created prior or 
subsequent to the passage of the 
statute, if the statute is not violative 
of some constitutional provision 
either, state or federal. Provident 
Savi Inst. v./ Jersey City,. 113. 0.."S. 
506. 5 SCt 612, 28 L. ed. 1102; Warren 
v. Sohn, 112 Ind. 213, 13 NE 8638; 
Hand'v. Startup, 38 N. J. Eq. 115 
[aff 41 N. J..Eq. 663 mem, 7 A 565]; 
Howell v. Essex County Road Bad., 
32 N. J. Eq. 672; Paterson v. O’Neill, 
32)5N. J Ba. 386; 


ee ee eS 


{b] Priority of a landlord’s lien 
for rent.—(1) Priority of a land- 
lord’s lien for rent (Abrams v. 


Sheehan, 40 Md. 446; Bacon v. How- 
ell, 60 Miss. 362; Everman v. Robb, 
52 Miss. 653, 24 AmR 682), (2) has 
already been considered to some ex- 
tent (see Landlord and Tenant 
§ 1496). (3) In Mississippi the 
landlord’s lien given by Code (1906) 
-§ 2851, on the movables of the tenant 
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law,®® and except as to liens which may have been 
given preference by the agreement of the par- 


on the demised premises, is superior 
in bankruptcy to a mortgage given 
to secure an antecedent indebtedness. 
Hattiesburg Bank v. Carter, 232 Fed. 
127, 146 CCA 319. 


{c] An, agricultural lien, drawn 
and registered under Consol. St. 
§ 2480, is given by that section 


preference over all other liens, ex- 
cept the laborer’s and _ landlord’s 
liens, and is entitled to the proceeds 
from the sale of the crop made by 
the advances the loan was given to 
secure over a trust deed executed 
and registered before the lien, which 
covered the crop as well as the land. 
Williams v. Davis, 183 N. C. 90, 110 
SE 577 (a trust deed, executed by a 
landowner, conveying both the land 
and the crop then growing thereon 
to secure the payment of a note, part 
of the proceeds of which were used 
in making the crop, but which deed 
did not on its face show the debt 
was other than a simple debt, and 
which was registered in the book for 
trust deeds,. and not in that for agri- 
cultural liens, was not an. agricul- 
tural lien, and a subsequent agricul- 
tural lien has priority over it in dis- 
tribution of the proceeds from the 
crop). See generally Agriculture 


Labor and material liens.— 
(1) Fla. Rev. Gen. St. (1920). §8§ 
3502, 3503, 3508, giving liens for la- 
bor on and with machines, for manu- 
facturing or repairing articles and 
for furnishing articles to be manu- 
factured, which shall be superior to 
all after-created liens, does not give 
liens for supplies furnished to a gas 
company which take precedence of a 
prior mortgage on the property of 
the company. Franklin Trust Co. v. 
Key West Gas Co., 285 Fed. 96. (2) 
Under Ga. Civ. Code (1910) §§ 3349, 
3350, a mortgage to secure the price 
of supplies furnished to make a crop 
is superior to a lien of an older 
common-law judgment, although the 
mortgage was éxecuted after the 
supplies were furnished and after 
levy of execution on the judgment. 
Akin v. Comer Mercantile Co., 138 
Ga. 733, 75 SE 1121. ~©(3) In Louisi- 
ana a materialman’s lien, not filed 
within forty-five days after the last 
delivery of material, is too late and 
is primed by a mortgage executed 
prior to the filing. Cook v.. Carter, 
(La.) 106 S 704 (Acts [1916] No. 
229). (4) Stone quarried by an in- 
solvent corporation on mortgaged 
premises, after a decree of fore- 
closure and the issuing of,an execu- 
tion, and remaining on the ground, is 
subject, as between the quarrymen 
and’ the mortgagee, to a lien for the: 
quarrymen’s wages. American Trust 
Co. v. North Belleville Quarry Co., 
SANE de] AED eS Ok (5) A statute 
which gives to an employee of an 
insolvent corporation a lien for his 
services on the assets in the re- 
ceiver’s hands does not entitle him 
to priority over a mortgage executed 


and recorded: before the _ services 
were rendered. Hinkle v. Camden 
Safe Deposit, etc., Co., 47 N. J. Hq. 


333, 21 A 861. (6) In Oregon where, 
although a lien for mining supplies 
furnished was not filed until after a 
suit was instituted to foreclose a 
mortgage on the mining property, 
the supplies were furnished in part 
nearly a year before -the execution 
of the mortgage, the lien was prior 
to the mortgage. Grants Pass Trust 
Co. v. Enterprise Min. Co., 58 Or. 
174, 113 P 859, 34 LRANS 395. (7) 
Va. Code (1919) § 6438, giving a lien 
for supplies furnished a manufac- 
turing company superior to liens of 
deeds of, trust, was held invalid un- 
der U. S. Const. art 1 § 10 as to liens 
existing prior to its date, and valid 
as to those arising thereafter. Citi- 
zens’, ete., Bank v. Mason, 2 F. (2d) 
352. ; 


516 [41 C.J.] 


ties.°° But a mortgage by a mortgagor not insolvent, 
and without fraud, will outrank claims of general 
creditors which are unsecured, although older.?! 
Equity may allow priority to one making advances 
1 Where no title to 
timber, or to the staves to be manufactured there- 
from, passed by an exeeutory contract for their 
manufacture and delivery, the mortgage of a stave 
machine sold to the manufacturer covering the tim- 
ber itself was prior to the claim of the buyer for 
money paid for staves manufactured and delivered 
after the mortgage was recorded.°* 

Priorities between mortgages and mechanics’ liens 


under certain circumstances.?2 


are elsewhere fully discussed.°* 


An equitable mortgage takes precedence over a | 


[e] Whe lien of an arbitrator for 
his foes, on land which is the subject 
of his award, is superior to a mort- 
gage executed by the person in 
whose favor the award is made, after 
the date of the award, but before it 
is entered on the minutes of the 
court. Miller v. Fisk, 47 Ga. 270. 

{f] A statute making the lien for 
seed grain furnished superior to a 
mortgage executed before the pass- 
age of such statute is unconstitu- 
tional as impairing the obligation of 
a contract. Yeatmon v. Foster 
County, 2 N. D. 421, 51 NW 721, 33 
AmSR 797. 

{g] In Indiana “the statute giv- 
ing to miners a lien upon the prop- 
erty for wages earned within 60 
days from the time of filing notice 
of claim of lien (Burns’ 1914, § 8596) 
expressly declares that such lien 
‘shall be paramount to and have pri- 
ority over all other liens, except the 
liens of the state taxes.’ This places 
the lien of the laborers ahead of the 
lien of the mortgagee, and gives the 
laborer the superior lien.” Pierce v. 
Blair, (A.) 144 NE 842, 843. To 
same effect Pierce v. Blair, 149 NE 
560. 

90. Phceenix Mills v. Miller, 4 
NYSt 787. 

fa] Thus, where land is subject 
to a mortgage and machinery is 
placed thereon, under an agreement 
that the purchase price shall be a 
lien thereon, such lien is paramount 
to that of the mortgage. Pheenix 
Mills v. Miller, 4 NYSt 787. 

{[b] By construction of a term in 
a mortgage (1) a party may or may 
not be entitled to priority as one 
within that term. See cases infra 
this paragraph. (2) Within a provi- 
sion in a mortgage securing a bond 
issue which gave priority to certain 
advances made by one who was “in- 
terested in the trusts,’ the interest 
must be a financial interest, and not 
the mere moral interest of a seller 
of the bonds endeavoring to safe- 
guard the bondholders, so that such 
seller was not entitled under that 
clause to priority for a loan made 
after it had bought interest coupons 
which the company redeemed, in the 
absence of a showing that the cou- 
pons were not redeemed at the time 
the loan was made. Commonwealth 
Trust Co. v. American Motorship Co., 
287 Fed. 76, 82. (3) Notwithstand- 
ing a provision in a mortgage secur- 
ing corporate bonds that a purchaser 
of interest coupons after maturity 
should not be entitled to payment 
until after full payment of the prin- 
cipal and of the interest coupons not 
so transferred, a purchaser of such 
coupons was one “interested in the 
trusts,’ within a provision of the 
mortgage giving priority to advances 
on account of taxes, payments, or 
otherwise. Commonwealth Trust 
Co. v. American Motorship Co., su- 
pra. (4) A provision in mortgage se- 
curing corporate bonds that the 
owner would pay the trustee the 
amount of advances by the trustee, 
Or anyone interested in the trust, 
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real property.®® 


quired Title. 


take precedence 


does not limit the benefit of that 
provision to the trustee, but entitles 
a holder of coupons, who made such 
advances for the preservation of the 


property, to priority therefor. Com- 
monwealth Trust Co. v. American 
Motorship Co., supra. (5) An order 


directing a receiver to assign 
freights to be earned by the mort- 
gaged vessel as _ security for ad- 
vances made for the satisfaction of 
liens against the vessel and the pay- 
ment of insurance thereon does not 
defeat the right of the party mak- 
ing the advances to the priority 
given him for such advances by the 
terms of the mortgage. Common- 
wealth Trust Co. “v. American Mo- 
torship Co., supra. 

[ec] In Oklahoma where a_ lease 
providing for the erection of a build- 
ing by the lessee gave the lessor 
a lien on the lessee’s rents for rents 
due the lessor, such lessor, upon 
foreclosure of a mortgage on the 
building, was entitled to rents in the 
hands of a receiver. Mellon v. St. 
Louis Union Trust Co., 225 Fed. 693, 
140 CCA 567 [certiorari dism per 
stipulation 242 U. S. 666, 37 SCt 241, 
61 L. ed. 552]. 

91. Seaboard. Air-Line R. Co. v. 
Knickerbocker Trust Co., 125 Ga. 
463, 54 SE 138; Iowa L. & T. Co. v. 
Holderbaum, 86 Iowa 1, 52 NW 550; 
Homer v. Grosholz, 38 Md. 520; 
Vallely v. Grafton First Nat. Bank, 
14 N. D. 580, 106 NW 127, 116 AmSR 
700, 5 LRANS 387. 

[a] Corporation creditors.—W here, 
on the transfer of all the assets of 
one corporation to another, the 
transferee mortgages its property to 
secure the payment of bonds, the lien 
of creditors of the old corporation 
upon the property transferred will 
be prior in right to that of bondhold- 
ers with notice. Blair v. St. Louis, 
etc, RR.) Co.) 22) Bed: 236% 

[b] Partnership creditors are 
preferred to lientof mortgage on firm 


s 


property given to secure individual 
debts. Johnson y. Clark, 18 Kan. 
L575 McConthe wv. “EKales,. 1.075 Na Yi 


404, 14 NE 285. And see Partnership 
[380 Cyc 548]. 

{c] The claims of the general 
creditors of a mortgagor are in gen- 
eral postponed to the mortgage even 
when their debts were contracted 
prior to its execution. Farmers’ L. 
&) De Co.lv. Bankers’. etese Dell Cos, 
148 N. Y. 315, 42 NE 707, 51 AmSR 
690, 31 LRA 403. 

92. See case infra this note. ° 

fa] MTllustration.—A bond com- 
pany, which had sold bends secured 
by mortgage on a ship, and which 
thereafter, in discharge of its obli- 
gation, which was only moral, to 
sateguard those who bought bonds 
from it, purchased interest coupons 
on the bonds and made advances to 
the receiver to protect the vessel 
from foreign liens and to pay the 
insurance premiums thereon, is equi- 
tably entitled to priority for such 
advances out of the proceeds of the 
insurance on the vessel. Common- 
wealth Trust Co. v. American Mo- 


[§§ 452-453 


lien, whether general or special, which only attaches 
to such right, title, or interest as the debtor has in 


[§ 453] b. Liens Existing before Mortgagor Ac- 
Valid liens and encumbrances bind- 
ing a property at the time of its sale follow it into 
the hands of a purchaser, and outrank a mortgage 
given by such purchaser, even where the mortgage 
was made before the transfer of title and was in- 
tended to bind the property on its acquisition,%* 
unless the lenholder is estopped by his laches or 
other causes to assert his priority.°” 
of judgments and other claims existing against the 
purchaser at the time of his acquiring title will 


So the hens 


of his mortgage of the premises, 


tetas eae Fed. 76. 

arly v. Meadow, 168 Ky. 800, 
183 SW 229. 7 aoa 
Pee See Mechanics’ Liens §§ 369— 

_ Constructive notice of mechanics’ 
lien see infra § 479 text and note 12 
Loa: 

Mortgage to secure future ad- 
cha see infra § 465 text and note 

95. Sullivan v. Corn Exch. Bank, 
154 App. Div. 292, 139 NYS 97. 

96. U. S.—Shooters Island Ship- 
yard Co. v. Standard Shipbuilding 
Corp., 293 Fed. 706; Hobbs v. State 
Trust Co., 68 Fed. 618, 15 CCA 604. 


Cal.—Austin v. Pulschen, 5 Cal. 
Unrep. Cas. 176, 42 P 306. 
Ill.—Root v. Curtis, 38 Ill. 192. 


Kan.—Hawley v. Smeiding, 3 Kan. 
A. 159, 42 P 841. 
Bldg. 


Ky.—Louisville 
Korb, 79 Ky. 190. 

N. J.—Knickerbocker Trust Co. v. 
Carteret Steel Co., 79 N. J. Eq. 501; 
82 A 146; Williamson v. New Jersey 
Southern R. Co., 29 N. J. Eq. 311. 

N. C.—Standard Dry Kiln Co. 
Ks Ellington, 172 N. C. 481, 90 SH 


64 
ao C.—Shaw v. Barksdale, 25 S. C. 
And see supra §§ 397, 445. 

fa] “If that property is already 
subject to liens, legal or equitable, 
the after-acquired property clause 
of a senior mortgage does not dis- 
place them although they may be 
junior to it in point of time. U. S. 
v. New Orleans, etc., R. Co., 12 Wall. 
362, 20 L. ed. 484. In other words, 
intervening liens remain and _ pre- 
vail.” Shooters Island Shipyard Co. 
v. Standard Shipbuilding Corp., 293 
Fed. 706, 718. To the same point 
are Farmers’ L. & T. Co. v. Denver, 
etc., R. Co., 126 Fed. 46, 60 CCA 588; 
Venner v. Farmers’ L. & T. Co., 90 
Fed. 348, 33 CCA: 95; | Harrisn ve 
Youngstown Bridge Co., 90 Fed. 322, 
33 CCA 69; Frank v. Denver, etc., R. 
Co., 23 Fed. 123; Loomis v.. Daven=- 
port, etc., R. Co., 17 Fed. 301, 3 Me- 
Crary 489; New York, etc., R. Co. v. 


Assoc. VY, 


Daly, 57 N. J.\ Eq. 347, 45 A 10925 
Williamson v. New Jersey Southern 
Ry Co... 28e Niet. Bas 201 “Anaiises 


supra § 445 text and note 39. 

{[b]) A mortgage given by part- 
ners on partnership realty to secure 
a loan made to pay debts of the firm 
takes priority over a judgment 
against one of the partners which 
existed before the land was. pur- 


chased. Morton v. Higgins, 7 N. J. 
1 dis CVSE a3 
[c] Failure to register the lien, 


existing at the time of the acquisi- 
tion of the vroperty by the mort- 
gagor, does not give the mortgage 
priority over the lien. Standard Dry 
Kiln Co. v. Ellington, 172 N. C. 481, 
484, 90 SE 564 (‘as the registration 
laws are intended for the protection 
of subsequent, not prior, purchasers 
and creditors’). 

97. Price v. Gray, (N. J. Ch.) 34 
A 678; Davidson v. McKay, 26 U. C. 
Q. B. 306. And see infra § 550. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


| by the grantee. 


ogee 
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except in the case where his deed is taken and his 
mortgage given as parts of the same transaction, so 


that his seizin of the legal title is 


and incapable of supporting other liens.®8 

A lease existing at the 
date of the mortgage is in no way invalidated by 
giving the mortgage; it is then a paramount inter- 
est, and the mortgage is subject to it.°? 
of an equitable mortgage subsequent in point of 
time to a lease of the property and to an assign- 
ment of the profits of the business conducted thereon 
for the payment of a prior mortgage thereon, of 
which he has full notice at the time of taking his 


[§ 454] c. Prior Leases. 


mortgage, takes his lien subject to 
tion as well as to the lease. 


98. Iowa.—Ryder v. Cobb, 68 Iowa 
235, 26 NW 91. “ 

Kan.—Ransom v. Sargent, 22 Kan. 
516. 

N. J.—Bradley v. Bryan, 43 N. J. 
Eq. 396, 13 A 806. 

N. Y.—Tallman v. Farley, 1 Barb. 
280. 

Pa.—Devor’s App., 13 Pa. 413. __ 

99. Groos v. Chittim, (Tex. Civ. 
A.) 100 SW 1006. 

1. Bennett v. Austin, 81 N. Y. 308. 

2. Priority of vendor’s lien gen- 
erally see Vendor and Purchaser [389 
Cye 1815 et seq]. hi 

3. [a] “A Lien retained to in- 
demnify the grantor against judg- 
ments, is held to be valid. More- 
head v. Horner, 30 W. Va. 548, 4 SH 
448.” Jones v. Blankenship, 79 W. 
Va. 541, 544, 91 SE 389. 

4 Ala.—Wood v. Holly Mfg. Co., 
100 Ala. 326, 13 S 948, 46 AmSR 
56. 

Ark.—Carter v. Thompson, 167 
Ark. 272, 267 SW 790, 38 ALR 1053; 
Imboden v. Talley, 150 Ark. 567, 234 
SW 991. 

Ky.—Ward v. Ward, 154 Ky. 355, 
157 SW 700; Mosely v. Garrett, 1 
J. J. Marsh. 212; Sanders v. Duvall, 
8 Ky. Op. 642. 

La.—Pedesclaux v. Legaré, 32 La. ! 
Ann. 380. | 

Minn.—Rosendahl v. Mudbaden 
Sulphur Springs Co., 144 Minn. 361, 
175 NW 609. 

N. J.—Stickle v. High Standard 
Steel Co., 78 N. J. Eq. 549, 80 A 500. 

Tex.—Hquitable Mortg. Cov ave 
Kempner, 84 Tex. 102, 19 SW 358; 
Moody v. Martin, (Civ. A.) 117 SW 
1015; Cleveland v. Smith, (Civ. A.) 
113 SW 547 [rev on other grounds 
102 Tex. 490, 119 SW 843]. : 

Va.—Beverley v. Ellis, 10 Leigh 
(87 Va.) 1. 

W. Va.—Acadian Coal, etc., Co. v. 
Brooks Run Lumber Co., 88 W. Va. 
595, 107 SE 422; Jones v. Blanken- 
ship, 79 W. Va. 541, 91 SE 389. 

And see infra § 508 note 8 [e]. 

[a] Purchase-money notes, to se- 
cure payment of which a vendor’s 
lien is retained in a deed, are a first 
lien as against a deed of trust given 
Houston v, Johnson, 
(Tex. Commn. A.) 197 SW 1121. 

[b] As to the purchaser of some 
of the purchase-money notes, the 
vendor’s lien reserved by a deed is 
not extinguished by reconveyance of 
the land, even against subsequent 
mortgagees who had no notice ex- 
cept from the record of the original 
vendor’s deed. Hebert v. Fellheimer, 
115 Ark. 366, 171 SW 144. 

[c] A vendor’s lien note pur- 
chased by a bank from the maker, 
to whom the payee has indorsed it 
in blank to be used to secure a loan, 
was held prior to the lien of an ex- 
isting but subsequently recorded 
deed of trust securing other notes of 
the same maker executed without 
consideration for a like purpose, and 
one who purchased the latter notes 
with knowledge of the pendency of 
an action by his assignor to cancel 
the note held by the bank as fraudu- 
lent is not entitled to priority over 
that note. Beauchamp v. Zellmer, 
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but momentary 


The holder 


that appropria- 


[§ 455] d. Vendor’s or Vendee’s Lien.? 
of a vendor of land for the unpaid purchase money,? 
if expressly reserved, will take precedence of a 
mortgage given by the vendee,* or any other lien, 
although there is no recital in the mortgage disclos- 
ing the hen,® unless it has been waived’ or is post- 
poned to the mortgage by an agreement of the 
parties in interest,* or unless the vendor has sold 
and assigned the notes given for the price.® 
it is otherwise as to an implied vendor’s lien!® of 
which the mortgagee has no notice,!! unless the 
mortgage is for an antecedent indebtedness,!? or 
contains an insufficient description of the premises.!3 

A vendee’s lien,‘* which is the counterpart of the 
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The lien 


But 


vendor’s len and governed by like principles,!® for 


(Tex. Commn. A.) 237 SW 911. 
Shai Ehe. expression “vendor's 
lien” in an agreement by which the 


vendors assented to the making of a} 230 


mortgage by the purchaser, but pro- 
vided that they should have a ven- 
dor’s lien for unpaid purchase 
money, indicates a lien prior to the 
mortgage. Stickle v. High Standard 
steelCol 78 Ne Jee Hae 549, 5,785 80 
A 500. 

[e] Notice of lien.—Where a note 
given in consideration of a convey- 
ance of land was secured by express 
reservation of the vendor’s lien in 
the grantor’s deed, © mortgagees 
claiming title to land through the 
purchaser were bound to take notice 
of such lien because in their chain 
of title. Carter v. Thompson, 167 
Ark. 272, 267 SW 790, 38 ALR 1053. 

{[f] Release of prior mortgage.— 
Where A owns land upon which B 
holds a mortgage and A sells and 
conveys to C and expressly reserves 
in his deed a lien for purchase 
money and B releases her mortgage 
to A and gives him the note secured 
by it and takes a note from C and 
a mortgage from him securing it, the 
lien of A or of his assignee thus re- 
served is superior to the lien of B. 
Graves v. King, 13 Ky. Op. 46. 

SrkvAcadtan FuCoales WietCsy ae COmesVs 
Brooks Run Lumber Co., 88 W. Va. 
595, 107 SE 422; Jones v. Blanken- 
ship, 79 W. Va. 541, 91 SE 389. 

6. Carter v. Thompson, 167 Ark. 
272, 267 SW 790, 38 ALR 1053. 

7 See case infra this note; and 
cases infra note 8. 

{a] Rule applied.—Where one who 
held a vendor’s lien accepted a mort- 
gage for the amount, not knowing 
that there was a prior ,mortgage 
against the premises, the rule that a 
prior encumbrance will be kept alive 
against intervening encumbrances 
does not authorize the court to de- 
clare the vendor’s mortgage to be 
prior to the former mortgage. Hull 
v. Mechanics’ Bldg., ete., Assoc., 56 
Ind. A. 449, 105 NE 573. ‘ 

Waiver of vendor’s lien see Vendor 
and Purchaser [39 Cyc 1838 text and 
note 45]. 

8 Balkum v. Owens, 47 Ala. 266; 
Watson v. Bane, 7 Md. 117. 

[a] Rule applied.—One 
vendees’ money to purchase land, 
with the vendor’s knowledge, and 
perhaps an agreement to have pre- 
ferred security for such advances, 
and later accepting a mortgage 
from the -vendees for a _ larger 
amount, has a claim prior to the 
vendor’s lien for the portion ad- 
vanced toward the purchase price. 
rages a v. Stockton, 199 Ala. 48, 74 
S 225. 

Holder of vendor’s lien estopped 
see infra § 550 note 71. 

9.) Gann Sy... Chestery. .0 7 Vere. 
(Tenn.) 205; Kempner v. Jordan, 3 
Tex. Civ. A. 129, 22 SW 1001. 

10.. Ridings tv. Johnson, 128 US. 
212, 9 SCt 72, 32 L. ed. 401; Russell 
v. Dodson, 6 Baxt. (Tenn.) 16; Jones 
v. Ragland, 4 Lea (Tenn.) 539. 

Implied vendor’s lien generally see 
Vendor and Purchaser [39 Cyc 1787, 
1795 et seq]. 


loaning 


11. Wichita Nat. Bank v. Spot 
Cash Coal Co., 98 Ark. 597, 136 SW 
953; Franklin v. McDonald, 58 Ill. A. 
Laff 163, Ili. 139,45. NE: -212); 
Seymour v. McKinstry, 106 N. Y. 230, 
12 NE 348, 14 NE 94. 

[a] Mortgagee with notice.—(1) 
The lien of a vendor for the unpaid 
price is superior to a mortgage ac- 
cepted with knowledge that the price 
has not been paid in full. Eubank v. 
Finnell, 118 Mo. A. 535, 94 SW 591; 
Seymour v. McKinstry, 106 N. Y. 
230, 12 NE 348, 14 NE 94; Bennett 
v. Murphy, 123 App. Div. 102, 108 
NYS 231, 20 NYAnnCas 114 [aff 195 
N. Y. 553 mem, 88 NE 1114 mem]. 
(2) Knowledge of a vendor’s claim 
of a lien, although not expressly re- 
Served in the conveyance, will give 
the claim superiority to a subse- 
quent mortgagee having such 
knowledge. Mayes v. Coleman, 110 
Miss. 874, 71 S 14.. 

[b] In Iowa, under Code § 2924 
declaring that no vendor’s lien for 
unpaid purchase money shall be en- 
forced after conveyance by the ven- 
dee unless the lien is reserved by 
conveyance, mortgage, or other in- 
strument, duly acknowledged and re- 
corded, or unless conveyance is made 
after suit by the vendor, a trust 
deed, including all the property of 
the vendee, will take precedence over 
a vendor’s lien on property sold and 
conveyed, where the. contract of sale 
was not recorded, though the lien 
may be enforced on the equity of 
redemption. Spindler v. Iowa, etc., 
R. Co., 173 Iowa 348, 155 NW 271. 


12. Miller v. Mattison, 105 Ark. 
201, 150 SW 710. F 

Preéxisting debt see infra § 488 
note 75. 

13. Miller v. Mattison, 105 Ark. 


201, 150 SW 710 (a correction of the 
description in a mortgage by giving 
a new mortgage pending litigation, 
and with full notice to the mort- 
gagee of the vendor’s implied lien 
does not give the mortgage pri- 
ority). 

14. Wendee’s lien generally see 
Vendor and Purchaser [39 Cyc 2031 
et seq]. 

15. Flickinger v. Glass, 222 N. Y. 
404, 118 NE 792. 

{a] TIllustration.—A decree ad- 
judged that a will devised land to 
testator’s sons, J and R,in fee. They 
partitioned the land, and R conveyed 
a lot awarded to him to J. There- 
after the decree was reversed, and 
a decree adjudging that R only took 
a life estate, with remainder to his 
heirs, was entered. It was held that 
the claim of J against R for the pur- 
chase money was not a lien on R’s 
interest in the land, and was subor- 
dinate to the lien of a mortgagee in 
a mortgage executed by R on the 
land awarded to him. Ure v. Ure, 
223 Ill. 454, 79 NE 153, 1t4 AmSR 
336 (the money was not paid for the 
purpose of removing an encumbrance 
from the common property or for 
permanent improvements, but was 
paid as the purchase price for the 
title which R was supposed to have 
to lot J under the erroneous par- 
tition). 
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return of the price paid, is superior to a subse- 
quent mortgage unless the latter is taken without 
of the vendee’s 


notice, actual or constructive, 


rights.'¢ 


[§ 456] e. Conditional Sale of Fixtures.’ 
rights of a seller in a conditional sale of personal 
property which became a fixture are superior to a 
mortgage executed by the buyer subsequent to the 
but before delivery of the property.*§ 
However, the statutes often require contracts of 
conditional sale to be recorded,*® and failure to com- 
ply with such a statute may make the rights of 
a conditional seller inferior to the len of a mort- 
gage on the realty to which the personal property 
becomes attached,?° while recordation pursuant to 
the statute may give the seller priority over a mort- 
But the seller in a contract of conditional 


contract, 


gage.*t 
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The 


sale has constructive notice of a recorded mortgage 


16. Jordan v. Bullard, 145 Ga. 890, 
90 SH. 41; Flickinger v. Glass, 222 
N. Y. 404, 118 NE 792; Flickinger v. 
Glass, 170 NYS 459. 

fa] Thus a mortgage given by a 
vendor of land subsequent to pay- 
ments made by the purchaser under 
the sale yields to the lien of the pur- 
chaser to secure a return of his 
payments unless it is taken without 
notice, actual or constructive, of the 
rights of the purchaser. Flickinger 
v. Glass, 222 N. Y. 404, 118 NE 792 

17. Conditional sales generally 
see Sales [385 Cyc 651 et seq]. 

Fixtures generally see Fixtures 26 
Cae Da6e9: 


18. See case infra this note. 
{a] Rule applied.—The rights of 
a seller, in a contract to sell and 


erect a water tower on land of a 
corporation supplying water to be- 
come a part of its plant, which 
stipulates that the title shall remain 
in. the seller until payment of the 
price, with right to remove on de- 
fault, are superior to a mortgage of 
the realty executed by the corpora- 
tion subsequent to the contract, but 
before the building of the structure, 
and covering not only property in 
existence at the time of the mort- 
gage, but also after-acquired prop- 
erty, and the seller may as against 
the mortgagee remove the tower on 
default in payment of the price. In 
re Frederica Water, etc., Co., 10 Del. 
Ch. 362, 365, 93 A.3876 (‘in the case 
now before the court a question is 
raised for decision for the. first 
time in this State. It is true that 
the case of Watertown Steam En- 
CinewOonr Va Davis,  LbaeDel.  iiZaris 
usually cited as and considered an 
authority for the proposition that 
personal property annexed to land, 
and thereby becoming a fixture, is 
subject to the lien of a mortgage of 
the land existing at the time of an- 
nexation, though the vendee and 
vendor had agreed as part of the 
contract of sale that the title to the 
chattel should remain in the seller 
until the purchase price be paid, and 
that the seller, as against the mort- 
gagee, lost a contract right to re- 
move the fixture in case of non-pay- 
ment. It is also true that there is 
language which supports clearly that 
proposition. But it is-not at all 
clear that the question was properly 
raised or decided in that case, and 
the language referred to was _ obi- 
ter’). 

19. See Sales [35 Cyc 682]. 

. McCloskey v. Henderson, 231 
N. Y. 130, 131 NE 865; East New 
York Refrigerator, etc., Co. v. Hal- 
pern, 140 App. Div. 201, 125 NYS 
111; Scott v. Farnam, 55 "Wash. 336, 
104 P 639. 

[a] Ilustrations.—(1) Where a 
mortgage on a knitting mill plant in- 
cluded engines, boilers, fixtures, ma- 
echinery, and all other equipment in 


or on the premises, or which was 
chereafter acquired and placed 
thereon, the mortgage was a lien on 
an after-acquired sprinkler system, 
installed in the plant, which was a 
fixture, prior to the rights of a con- 
ditional sale, of which the mort- 
gagee had neither actual nor con- 
structive notice. In re Williamsburg 
Knitting Mill, 190 Fed. 871 [aff 193 
Fed. 1020 mém, 113 CCA 87] (a case 
in Virginia). (2) Where a property 
owner gave a mortgage to secure a 
building loan contract, the loan to 
be paid in installments as the work 
progressed; and the last installment 
to be paid upon completion, that a 
third party sold the property owner 
an elevator, which was installed in 
the building prior to its completion, 
but after the mortgage was record- 
ed, does not prevent the mortgagee 
from being a subsequent bona fide 
mortgagee, under N. Y. Pers. Prop, 
L. § 62, as against the seller of. the 
elevator, under an unrecorded condi- 
tional sale contract, the last-install- 
ment under the mortgage being paid 
after the completion of the elevator. 
Cohoes), Dron™) Mays) <eteany Col xe 
Glavin, 190 App. Div. 87, 179 NYS 
357. (3) Where a conditional sale 
contract of articles becoming a part 
of real estate is not filed, a pur- 
chaser at a foreclosure sale acquires 
title superior to the seller of the 
articles. Foreman v. Nordon Constr. 
Co., 167 App. Div. 712, 152 NYS 592, 

21. See cases infra this note. 

[a] Thus (1) under Code (1923) 
§ 6897 (Code [1907] § 38393) recorda- 
tion of a conditional sale contract 
for a narrow gauge locomotive used 
for local mining operations was held 
notice to a mortgagee, such locomo- 
tive being “railroad equipment” or 
“rolling stock’? within the ee 
Black Diamond Coal Min. Co 
Glover Mach. Works, 212 Ala. 654, 
103 S 8538. (2) Where certain plumb- 
ing was furnished and used in the 
construction of certain houses under 
a conditional sale contract, subse- 
quent to the execution of a mortgage 
on the premises, and the contract 
was duly filed and was on record at 
the time of the commencement of the 
suit to foreclose the mortgage, the 
rights of the seller as against an 
assignee of the mortgage were not 
prejudiced by his failure to redocket 
his’ contract at the end of the year 
and during the pendency of the ac- 
tion, its rights having been fixed at 
the date of the commencement there- 
of. Astor Mortg. Co. v. Milton 
Constr. Co., 151, App.’ Div. 557)) 1386 
NYS 82. 

22. Larue v. American Diesel En- 
gine Co., 176 Ind. 609, 96 NE 772. 

23. See supra §§ 445, 453. 

24. Cox v. New Bern Lighting, 
etc., .Co., 151 N: C. 625-66 ‘SHA648, 134 
AmSR 966, 18 AnnCas 936. 

25. Judgment lien generally see 


[§§ 455-457 


covering subsequently acquired property, and _ his 
rights are subordinate thereto.?? 
it has been held that, since a mortgage attaches to 
property in the condition in which it comes into 
the mortgagor’s hands,” a mortgage of a plant 
covering after-acquired property, including addi- 
tions to the plant, did not make it a first lien on 
apparatus subsequently purchased by the mort- 
gagor under a contract of conditional sale and added 
to the plant, and that failure to record the condi- 
tional sale contract until after the record of the 
mortgage was immaterial.*4 

[§. 457] f. Judgments and Decrees.?® 
mon law, the priority of liens, whether by mort- 
gage or judgment, is governed exclusively by the 
date of their acquisition, the first in time being 
first in right,?® pursuant to the general rule in such 


On the other hand, 


By the com- 


Judgments §§ 870-875. 

Priority of judgment lien over 
pore liens see Judgments §§ 925-— 

26. U. S—Bronson y. La Crosse, 
etc., (RR. Co.; 2) Wail. 283j94:'7 fas edauiaae 
McArthur v. Scott, 31 Fed. 521; First 
Nat. bank v. Caldwell, 9 F. Cas. No. 
4,798, 4 Dill. 314. 

Ark.—MeGuigan v: Rix) 140.7Ark 
418, 215 SW 611; Trapnall v. Rich- 
ardson, 13) Ark. 543, 58 AmD 338. 

Cal. —Bateman v. Kellogg, 59 Cal. 
A. 464, 211 P46. 

Ga.—-Mars hall v. Hodgkins, 99 Ga. 
592, 27 SE 748; Horne v. Seisel, 92 
Ga. 683, 19 SE. 709; Osborne v. Hill, 
91 Ga. 187, 16 SE 965; McAlpin vy. 
Bailey, 76 Ga. 687; Hughes Vv. Mets 
Vernon Bank, 4 Ga. A. 23, 24, 60 SE 
809 [eit Cyc]. 

Ill_—Tyrrell v. Ward, 102 Ill. 29; 
Spalding v. Heideman, 96 Tll. A.. 405; 

Ind.—Paxton_v, Sterne, 127 Ind. 
289, 26 NE 557;\ Morton v. White, 
2 Ind. 668. 

Iowa.—Weare v. Williams, 85 Iowa 
2538, 52 NW, 328. 

Kan. —Markson v. Buchan, 33 Kan. 
TSO MP O08: 


Ky.—Portwood VY. + Outton;. siamese 
Mon, 247, 
Md.—Reigle v. Leiter, 8 Md. 405. 
Mich.—Chandler v. ParcoRe: 100 
Mich. 313, 58 NW 1011 
Minn.—Talbot Vv. Barager, 37 Minn. 
208, 34 NW 23. 
ious. -—Marlow v. Johnson, 31 Miss. 


N. J.—Tichenor y. Tichenor, 45 N. 
J. Eq. 664, 18 A 301; Westervelt v. 
Voorhis, 42° N, Jy Ea. 179, 6 A» 665% 
Sayre v. Coyne. (Ch. ) 33 A 300; 
Lambertville Nat. Bank vy. Boss, 
(Ch.) 23 A> 18: 

N. Y.—People v. Bacon, 99 N. Y. 
275, 2 NE 4; Stevens v. Watson, 
4 Abb. Dec. 302, 45 HowPr 104. 

N. C.—Hoppock v. Shober, 69 N. 
LOR lasts 

N. D.—McKenzie v. Bismarck Wa- 


ter Con .16 Ns Digsbiln 71 INIW abOse 
v. Barclay, 18 Oh. 
St. 546; Kramer y. Farmers’, etc. 


Bank, 15 Oh. 253; Knecht v. Knecht, 
16 OhNPNS 262. 

Or.—Clarke-Woodward Drug Co. 
Hot Lake Sanatorium Co., 88 Or. 384, 
169 P 796. 

Pa.—Fleek v. Zilhaver, Lit Vea 
213, 12 A 420; Kelso v. Kelly, 14° Pa. 
204; Moore’s App., 7 Watts & S. 298; 
Lynch v. Dearth, 2 Penr. & W. 101: 
Febiger v. Craighead, 2 Yeates 42. 

S. C—Coleman v. Hamburg Bank, 
21S. C. Baa-285, -49) AmD ‘6%ir. 

S. D—Peter Mintener Lumber Co. 
v. Janisch, 44 S. D. 42, 181 NW 914. 

Tex.—Fordyce y. Du’ Bose, 87 Tex. 
78, 26 SW 1050. 

Va.—Blose v. Bear, 87 Va. 177, 
12: SH 294, 11 LRA 705; Nutt .v. 
Summers, 78 Va. 164. 

Wash.—American Sav. Bank, ete., 
Co. v. Helgesen, 64 Wash. 54, 116 P 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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case,” and if a judgment is rendered and a mortgage 
given on the same day, they will stand equal, unless 
there is something to show an actual priority.?$ 
has been held, however, that, where land is con- 
veyed in trust to secure certain specified debts, the 
beneficiaries of such trust deed will have a lien on 
the land so conveyed superior to that of ordinary 
The rights accorded to a 
party by the térms of a valid decree of foreclosure 


judgment creditors.?° 


are paramount to a lien acquired 


837, AnnCas 1913A 390 [aff 67 Wash. 
572, 122 P 26, AnnCasl1913A 390] as 
quoted supra § 452 text and note 


Sinbad. 
Eng.—Badeley Vv. Consolidated 
Bank« 38 (Che Dayp2zses ke Bell 64 


L. T. Rep. N. S. 370; Whitworth v. 
Gaugain, 1 Phil. 728, 19 EngCh 728, 
41 Reprint 809. 

fa] The rule applies in the case 
of: (1) An eauitable mortgage. Mc- 
Guigan v. Rix, 140 Ark. 418, 215 SW 
611 (an equitable mortgage consist- 
ing of an instrument which assigned 
land to a trustee for application on 
preéxisting indebtednes, being prior 
in point of time to certain judgment 
liens, was prior and paramount to 
them); Cayce y. Stovall, 50 Miss. 
396. (2) A deed absolute on its face 
but intended to operate as a mort- 
gage; Edler v. Clark, 51 Fed. 117. 
And the rule is not varied by the fact 
that: (3) The mortgage, being ju- 
nior in point of time, was to secure 
a debt due to the United States. Hop- 
pock v. Shober, 69 N. C. 1538. (4) 
The judgment was for the cost and 
expense of repairing and securing 
the foundation wall of a _ building, 
by the superintendent of buildings, 


under a statute. Mitchell v. Smith, 
Boe Nie V3) (5) The mortgage 
applied t» after-acquired property. 


Rice v. Kelso, 57 Iowa 115, 7 NW 
3, 10 NW 3835; People’s Trust Co. v. 
Brooklyn, ete., R. Co., 121 App. Div. 
60415106) NYS: 1382-7 Latt? Losin way, 
398, 88 NE 647, 133 AmSR 807]; 
Clarke-Woodward Drug Co. v. Hot 
Lake Sanatorium Co., 88 Or. 284, 169 
P 796 (the lien of a mortgage on 
property which the mortgagor may 
“hereafter acquire’ was held supe- 
rior to the lien of a subsequent judg- 
ment on such property).. (6) 
sheriff’s sale of land to a judgment 
ereditor under execution gave him 
the- title of the judgment debtor as 
of the date of his judgment lien, and 
a subsequent sale under a trust deed 
executed subsequent to the judg- 
ment’s becoming a lien did not divest 
him of his legal title. Bateman v. 
Kellogg, 59 Cal. A. 464, 211 P 46. 

[b] Judgments against receivers. 
—A._ statute providing that a judg- 
ment against a receiver for a cause 
of action arising during the receiv- 
ership shall be a Superior lien to a 
prior mortgage does not give such 
judgments a preference over mort- 
gages executed prior to the passage 
of the statute. Fordyce v. Du Bose, 
87 Tex. 78, 26 SW 1050. t 

[c] Judgments recovered against 
a railroad company by owners of 
abutting property for damages to 
their land caused by the construction 
and operation of the road are enti- 
tled to priority of payment over 
mortgage bonds out of the fund pro- 
duced by a sale of the road on fore- 
closure of the mortgage; because the 


-right of the owners of private prop-. 


erty, taken or damaged for public 
use, to receive compensation there- 
for, as guaranteed by the constitu- 
tion, cannot be defeated by mortgag- 
ing the property of the corporation 
which appropriates or damages the 
property. Penn Mut. L. Ins. Co. v. 
Heiss, 141 Ill. 35, 31 NE 138, 33 AmR 
273. : 

{d] Judgment under Dramshop 
Act.—The lien of a prior mortgage 
upon property is not postponed to 
that of a subsequent judgment re- 
covered under the Dramshop Act 


BS | 
;}ed in equity, so as to include prop- 
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mortgage.®° 


It 


by a subsequent 


(Rev. St. c 43 § 10) for ’ damages 
arising in consequence of the sale of 
intoxicating liquors.on the mortgag- 
ed premises by or with the permis- 
sion of the owner. Bell v. Cassem, 
158 Ill. 45,41 NE 1089, 29 LRA 571. 

[e] Merger of judgment lien.—A 
judgment lien upon mortgaged lands 
is not merged in a subsequent deed 
thereof to the lienor,, who purchased 
the lands at a sale in bankruptcy, 
where the effect would be to destroy 
his sole security, and let in the lien 


of a prior mortgage to the extent of, 


lands omitted therefrom by mistake, 
and sought to be included by reform- 
ing the mortgage. Hewitt v. Pow- 
ers, 84 Ind. 295. 

{f] Subsequent judgment creditor 
cannot object to the character of 
the items advanced or to the appli- 
cation of the payments made under 
a valid mortgage to secure agricul- 
tural advances. Smith v. Smith, 33 
S;=Cr 210, 11 SE 761: 

[g] Mortgage by equitable owner. 
——Judgments against the holder of 
the legal title to land, who merely 
holds it in trust for another, are 
subordinate to subsequent mortgages 
executed by the equitable owner. See- 


berger v. Campbell, 88 Iowa 638, 55 
NW 20. 
[h] Where there are three liens 


on the property, a first mortgage, 
then a second mortgage, and then 
a judgment which is also held by the 
owner of the first mortgage, and he 
sells under the judgment and pur- 
chases the equity of redemption, he 
can compel the second mortgagee 
to. pay the amount of the first mort- 
gage, or be foreclosed, but not the 
judgment. Haines v. Beach, 3 Johns. 
ChiiGNeny 1) "459. 

[i] Where a mortgage is reform- 


erty inadvertently omitted from it, 
its lien on such property after the 
reformation is superior to that of a 
judgment recovered after the execu- 
tion of the mortgage, although be- 
fore its reformation. Phillips v. Ro- 
quemore, 96 Ga. 719, 23 SE 855. 
{j] Mortgage pending new trial. 
—Where A recovered judgment 
against B for monéy only, and B 
then obtained a new trial, pending 
which he gave a mortgage to C, and 
A again prevailed, recovering a larg- 
er amount than at first, and levied 
execution on the mortgaged prem- 
ises, and C brought an action to fore- 
close and to marshal liens, it was 


held that the lien of <A’s original 
judgment was first, then the mort- 
gage, and then the second judgment 
to the extent to which it exceeded 
the first. Loomis v. Second Ger- 
man Bldg. Assoc., 37 Oh. St. 392. 

{k] Where a person, pending an 
action, mortgages his property, un- 
less the mortgage is taken to de- 
fraud plaintiff, the mortgagee ac- 
quires a lien superior to that of 
plaintiff’s subsequent judgment, 
plaintiff having no ‘lien until he re- 
eovers the judgment. Curie v. 
Wright, 140 Iowa 651, 653, 119 NW 
74 (“a creditor may without fraud 
secure priority by taking a mort- 
gage on the property of his debtor, 
who is to his knowledge in financial 
straits’). 

[1] Mortgage debt barred by lim- 
itations.—(1) Where the debt secured 
by a mortgage has become barred by 
the statute of limitations, a junior 
judgment will rise to a rank supe- 


[41 C.J.) 519 


A judgment in full force and effect 
at a time when a subsequent mortgage is executed 
with constructive and actual notice of the judgment 
does not lose its priority by reason of a reversal by- 
an intermediate court and the final affirmance of 
the judgment by a higher court after reversal of 
the intermediate court.*t 
subject, if a judgment is duly docketed, or otherwise 
made a matter of public record by compliance with 
the forms required to give it a lien on land,*? before 


Under the statutes on this 


rior to that .of the mortgage (Miller 
v. Cox, 38 W. Va. 747, 18 SE 960), 
(2) although it seems that it may be 
displaced again by the tolling of the- 
statute by a new promise (Bowmar 
v. Peine, 64 Miss. 99, 8 S 166). And. 
see Limitations of Actions § 611. 

ine See supra § 452 text and note 


28. White v. Briggs, 198 Iowa 
997, 200 NW 712, 37 ALR 265; Adir- | 
ondack Hardware Co. v. Walsh, 74 
Misei12594,.. 134. NYS, 56256 Foxit p: 
Stagg, 10 S. C. L. 405; Murfree v. 
Carmack, 4 Yerg. (Tenn.) 270, 26 
AmD 232. See infra § 492 note 99. 
And see Judgments § 929. 

[a] EBule applied.—(1) Where a 
debtor gave one creditor a deed, in 
fact a mortgage, and a little over 
thirty minutes later judgment was 
entered on a judgment note given to 
another creditor, the lien of the 
mortgage was. prior. Dooley v. 
Ahern, 191 Ill. A. 140. (2) Where, 
on the same day, one acknowledged 
and delivered a confession of judg- 
ment, and acknowledged and deliv- 
ered to another a mortgage on real 
property, without intention to give 
a preference, the mortgage and con- 
fession of judgment will be declared 
equal liens, although the confession 
of judgment was docketed before the 
mortgage was recorded. Adirondack 
Hardware Co. v. Walsh, 74 Misc. 594, 
134 NYS 562. 

29. Buchanan vy. Kimes, 2 Baxt. 
(Tenn.) 275; Souders v. Leatherbury, 
97 W. Va. 31, 125 SE 236. 

[a] Constructive delivery.—A deed 
of trust placed in a third person’s 
hands with directions to deliver it to 
the mortgagee was constructively 
delivered to the mortgagee, as af- 
fecting its priority over a judgment 
lien where the mortgagee told such 
person to retain it for safe-keeping, 
although the mortgagor, acting un- 
der the mortgagee’s directions, took 
the papers away temporarily in can- 
celing some of the interest notes. 
Stahlhuth v. Nagle, 229 Mo. 570, 129 


SW 687. 

30. Cole v. Lewis, (Tex. Civ. A.) 
159 SW 180. 

[a] Thus, where, in a lien fore- 


closure suit, part of the property 
was- ordered first sold for protection 
of a third person, and the judgment 
debtor thereafter mortgaged that 
part to a bank for an unsecured in- 
debtedness and the amount of the 
judgment which the bank paid, tak- 
ing a transfer of the judgment, it 
was held that the mortgage, being 
subsequent to the decree, was subor- 
dinate to the third person’s right to 
have that part of the land first ex- 
hausted before resorting to the: other 


part. Cole v. Lewis, (Tex. Civ. A.) 
159 SW 180. 

31.. Maxwell v. Holmes, 1 OhNP 
NS 13. 

32. See cases infra this note; and 
infra note 33. 

{a] Judgment index. — (1) In 
Pennsylvania a judgment indexed 
against the correct surname and 


initial of the christian name is suffi- 
cient constructive notice to a subse- 
quent mortgagee, under Act April 22, 
L8b6eaS ics CPs - p.532; St. [£1920] 
§§ 10469, 12828), relating to index- 
ing judgments. Stark v. Lamberton, 
292 wba 219 22d ete Av Iesa the 
statute “does not require that de- 
fendant’s christian name appear in 
full in. the judgment index, nor has 
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the recording of a mortgage on the same land made | the first administrator for moneys unaccounted for 


by the judgment debtor, the lien of the judgment 
will be superior to that of the mortgage, and vice 


versa.*? But this rule is subject 


either party to impeach the lien of the other,** the 
mortgagee being permitted to show that the judg- 
ment is void,®® and the judgment creditor being 
allowed to attack the mortgage for fraud or other 
invalidating cause,®° or to show that the considera- 
tion of the mortgage has failed, or that it failed 
to pass, or passed only in part, before the recovery 
A judgment obtained by an ad- 
ministrator de bonis non®® against the estate of 


of the judgment.** 


it ever been so construed. The law 
merely requires an index that will 
naturally lead the investigator to a 
discovery of the judgment and an 
identity of defendant’’). (2) But 
“the middle initial is part of the 
name and if omitted is so misleading 
to the searcher as to invalidate the 
lien so far as relates to bona fide 
purchasers and mortgagees.” Stark 
v. Lamberton, supra. (3) Sufficiency 
of index to judgments in respect of 
mame see generally Judgments § 888. 

{b] In Virginia necessity under 
Code (1904) § 3570, of docketing a 
judgment in the county where the 
land is situated that it may be a lien 
as against a deed of trust, is not 
obviated by proving it in a suit in 
another county for partition of the 
land. Murphy’s Hotel Co. v. Benet, 
119 Va. 157, 89-SE 104. And~see 
infra § 474 note 74 [b]. 

Actual notice of unrecorded judg- 
ment see infra § 504 note 70 [c]. 

33. U. S.—lIllinois Cent. Trust Co. 
v. Union Terminal Co., 253 Fed. 292. 

Ala.—Compton v. Sharpe, 174 Ala. 
DANES OS ON 

Ga.—Coley v. Altamaha Fertilizer 
Co., 147 Ga. 150, 99 SE 90; Cambridge 
Tile Co. v. W. B. Scaife; etc., Co., 137 
Ga. 281, 73 SE 492. 

Ill.—Warner v. Helm, 6 Ill. 220. 

Kan.—Kirkwood v. Koester, 
Kan. 471. 

La.—Benjamin’s Succe., 39 La. Ann. 
612, 2S 187. 

Minn.—Dunwell v. Bidwell, 8 Minn. 


ial 


Mo.—MecMurray v. McMurray, 258 
Mo. 405, 167 SW 5138; Stahlhuth v. 
Nagle, 229 Mo. 570, 129 SW 687. 

N. J.—Jersey v. Demarest, 27 N. J. 
Eq. 299. 

N. C.—Lowdermilk v. Butler, 182 
ING (Cx O02 LOOMS Eso Tle eiGallleys hy. 
Thurston, 112°N. C. 192, 17 SH 13. 

Oh.—Tolerton v. Williard, 30 Oh. 
St. 579: Smith v. Phillips, 5 OhNPNS 
502 (decree in equity). 

Okl.—Storm v. Garnett, 99 Okl. 
284, 227 P 417. 

Pa.—Eckert v. Lewis, 4 Phila. 422. 

S. D.—Peter Mintener Lumber Co. 
v. Janisch, 44 S. D, 42, 181 NW 914. 

Va.—Maupin v. Levison, 128 SH 255. 

B. C.—Hamilton Bank v. Hartery, 
26 B. C. 22; Yorkshire Guarantee, 
etc., Co. v. Edmonds, 7 B. C. 348 (a 
registered judgment binds only the 
interest of the debtor existing at the 
time of registration, and therefore 
cannot affect a mortgage already 
given by the debtor, although such 
mortgage is not registered before the 
judgment). 

N. B.—Mineral Products Co. v. 
Continental Trust Co., 37 N. B. 140 
[app dism 37 Can. S. C. 517]. 

And see infra § 492 note 96 [b]. 

[a] Unrecorded mortgage. — (1) 
The general rule is that the lien of 
a judgment will prevail over that of 
a prior but unrecorded mortgage. 
Andrews v. Mathews, 59 Ga. 466; 
Vaughn v. Schmalsle, 10 Mont. 186, 
25 P 102, 10 LRA 411; Snyder v. 
Botkin, 8% 1Wee Va. ks55, 16 SH eo), 
And see Judgments § 926. (2) Where 
a judgment is a lien only upon the 
actual interest of the judgment 


to the right of 


ment lienholder 


debtor in the land (see’ Judgments 
§ 908; and infra § 535 note 10), (3) 
a mortgage of real estate not re- 
corded is superior to a judgment 
lien filed subsequent to, execution of 
the mortgage (Oklahoma State Bank 
ve Burnett, COkl;)* 162) P)1124. ,Con- 
tra Lewis v. Atherton, 5 Okl. 90, 47 
P 1070 [governed apparently by an 
earlier statute]). (4) And a judg- 
ment creditor of one who accepted a 
voluntary conveyance of land and 
immediately mortgaged it to the 
grantor, and also made a reconvey- 
ance which was not recorded, has no 
better equity than the judgment 
debtor, and cannot defeat the mort- 
gage in the hands of an assignee on 
the ground that the transaction be- 
tween the parties was fraudulent. 
Hawkenson v. Rostad, 86 Or. 704, 169 
P 350. And see Judgments § 901. 
(5) In Pennsylvania the right of 
possession of a tenant for years is 
not paramount to that of a pur- 
chaser at a sheriff’s sale, where the 
lease to the tenant precedes in point 
of time the entry of a judgment upon 
a mortgage bond under which the 
sale was made, but is subsequent to 
the recording of the mortgage secur- 
ing the bond and covering the prem- 
ises in dispute. Act April 20, 1905 
(P. L. p 248) § 14, does not change 
the law as to such priority. Hos- 
tetter’s Pet., 57 Pa. Super. 601. (6) 
A judgment creditor of a purchaser 
who gave back a deed of trust to 
secure the unpaid purchase money 
does not take priority over such deed 
of trust, although judgment was ren- 
dered before the deed of trust was 
recorded. Moomaw vy. Jordan, 118 
Var W414," 8% SSH b69.4 VATER 842775 
Charlottesville Hardware Co. vy. Per- 
kins, 118 Va. 34, 86 SE 869. Priority 
of purchase-money mortgages see 
infra § 470. (7) A judgment creditor 
with actual notice of an unregistered 
mortgage, but whose judgment is not 
registered, has a lien inferior to the 
mortgage. Mineral Products Co. v. 
Continental Trust Co., 37 N. B. 140 
[app dism 37 Can. S. C. 517]. (8) In 
Georgia notice, actual or construc- 
tive, to the judgment creditor, when 
the judgment was rendered, of the 
existence of the unrecorded mort- 
gage, is immaterial. Cambridge Tile 
Co. v. W. B. Scaife, etc., Co., 137 Ga. 
281, 73 SE 492. And see infra § 537 
note 16. 

{b] The person to whom a deed 
is given as a mortgage for future 
advances is entitled, as against per- 
sons thereafter becoming creditors 
of the mortgagor without knowledge 
that he owned the land, to its secu- 
rity for all advances made prior to 
the entry of judgments by the other 
creditors. Huntington y. Kneeland, 
102 App. Div. 284, 92 NYS 944 [aff 
187 N. Y. 563 mem, 80 NE 1111 mem]. 

{e] In North Carolina a judgment 
duly docketed becomes, a- lien on 
standing timber subsequently ac- 
quired by the judgment debtor as 
soon'as he acquires it, so as to be 
a lien prior to a mortgage thereafter 
made by the debtor. Fowle v. Mc- 
ean, 168 N. ©. 537; 84 SBE. 852. 

{d] In Ohio the lien of a senior 


was a preferred charge over a mortgage executed 
by the first administrator during administration,*® 
and was not barred by a decree in a personal action 
for partition brought by the administrator de bonis 
non and involving only the personal rights and in- 
terests of the parties, which decree was entered free 
from any and all claims of the administrator de 
bonis non, before the judgment became final.*° And 
it has been held that the lien of a judgment is a 
general lien and must yield to all prior equitable 
titles in others.4! And in many jurisdictions a judg- 


is not in any sense an innocent 


judgment which has not been levied 
within the year will not be defeated 
by a decree of foreclosure of a junior 
mortgage and a sale and confirma- 
tion within a year from the rendi- 
tion of the decree. Myers v. Hewitt, 


16 Oh, 449. 
[e] In Oklahoma valid, binding, 
subsisting judgments outstanding 


against the grantee of real property 
located in the county where the 
judgments were obtained are prior 
liens upon such estate to mortgages 
Subsequently executed by the gran- 
tee. Storm vy. Garnett, 99 Okl. 284, 
PATA EN Ba life 

{f] In Pennsylvania a judgment 
recovered against a bankrupt while 
he was the owner of certain real es- 
tate under a contract of sale was 
held to be a prior lien thereon after 
the bankrupt obtained the convey- 
ance over a subsequently executed 
mortgage, not for purchase money, 
In re Pritchard, 192 Fed. 736. 

34. See cases infra notes 36, 37. 

35. Stanley v. Stanley, 35 S. C, 94, 
584, 14 SE 675. 

[a] Rule applied.—Where a judg- 
ment of an inferior court, when filed 
in the office-of the circuit court clerk 
as provided by statute, did not show 
that the court rendering the judg- 
ment had jurisdiction of both the 
person and the subject matter, in 
that it omitted to recite service, the 
judgment did not create a lien on the 
land of the judgment debtor superior 
to rights of a mortgagee who 
brought suit to foreclose the mort- 
gage before the judgment was cor- 
rected by a nunc pro tunc_ order. 
Martin v. Norman, 127 Afk. 337, 192 
SW 3:74. And see Judgments § 211. 

36. Simon v. Openheimer, 20 Fed. 
553; Baldwin v. Little, 64 Miss. 126, 
8 S 168. 

37. Rice v. Southern Pennsylva- 
nia Iron, ete., Co., 32 Légint (Pap 
431; Hoffman v. Ryan, 21 W. Va. 
415; Peterson v. Oleson, 47 Wis. 122, 
2 NW 94. Compare Whitney  v. 
Traynor, 74 Wis. 289, 42 NW 267 
(the violation of an agreement by 
which the proceeds of crops raised 
on the mortgaged lands were to be 
applied in reduction of the mortgage 
debt is not enough to postpone the 
lien of the mortgage to that of a 
junior judgment, although the sums 
so diverted from their intended use 
would have discharged the whole 
mortgage, since the agreement to 
apply the payments was executory 
and a general. creditor of the mort- 
gagor could not enforce its  per- 
formance). 

38. Administrators de bonis non 
generally see Pxecutors and Admin- 
istrators §§ 2732-2756. s 

39. Denton v. Maple, 92 Wash. 
290, 298, 158 P 1001. 

_ 40. Denton v. Maple, supra (‘the 
judgment became final after the de- 
cree was entered in the partition 
suit, and could not be barred by a 
collateral proceeding prior in time, 
and which could not, from the very 
nature of things, bind either party 
in their representative capacity’’). 

41. Stockmen’s Nat. Bank v. Ho- 

feldt, 54 Mont. 205, 169 P 48. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 457-458] 


holder,*? and his lien attaches only to the interest 
owned by the debtor.*% 

A defect in a mortgage, in failing to name a 
mortgagee, cannot be availed of by a judgment cred- 
itor of the mortgagor before levy and sale as against 
one who had contracted to furnish the money for 
the payment of the mortgage debt in consideration 
of his being subrogated to the rights of the mort 
gagee.*# 

A deed to secure borrowed money paid for land 
is but a parol mortgage, and as such is inferior 
to a judgment against the purchaser, and a sheriff’s 
sale under the judgment will pass a clear title.> 
The money having been lent to the purchaser, any 
surplus left after satisfying the judgment belongs 
to him, and not to the lender.*® 

In Indiana, under the statute, a judgment against 
a debtor attaches to land held in trust for him and 
is superior to a mortgage subsequently executed by 
the debtor.‘ 

In New York a judgment foreclosing a mortgage 
in a suit in which the question whether or not. the 
mortgage was executed to defraud the mortgagor’s 
creditors is not in issue does not preclude a judg- 
ment creditor of the mortgagor, who was not a party 
to the foreclosure suit, from attacking the mortgage 
on that ground.*® And a mortgage executed, ac- 
knowledged, and delivered and -full consideration 
paid therefor before judgment against the mort- 


[a] Thus the lien of a judgment 
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Ill—kKnapp v. Jones, 


[41 C.J.] 521 


gagor, but not recorded until after entry of the 
judgment, was entitled to Bat oraey over the judg- 
ment.*? 

In Pennsylvania, under the statute,®°° providing 
that first mortgages shall not be affected by any sale 
upon vend. ex. or lev. fa., a first mortgage on real 
estate is a lien of a higher class than judgments 
or liens other than taxes.°+ 

[§ 458] g. Executions.°? An execution levied on 
land, under a judgment which is junior to a mort- 
gage on the same property, will bind only the debt- 
or’s equity of redemption, and the purchaser at an 
execution sale will take the premises subject to the 
lien of the mortgage;°? and it has been held that 
a mortgage placed on the land in the interval be- 
tween the issuing of a first execution, which is 
stayed by order “of plaintiff or allowed to lapse, 
and the issuing of an alias execution, will prevail 
over the lien of such alias writ.6* On the other 
hand a sale under a senior execution will divest the 
lien of a junior mortgage,°® although the mortgagee 
will have a right in equity to have the liens mar- 
shaled so that the execution may be satisfied out of 
personalty.°® Where there was no subsisting indebt- 
edness to support a note and mortgage to secure 
the same at the time an execution was levied upon 
the lands, the mortgage was inferior. to the right 
of the execution ereditor.5? Likewise an execution 
was superior to a prior mortgage which had ceased 


143 Ill. 875, |] equity—A mortgage, after foreclo- 


yields to the equitable right in a|32 NE 382; Meacham vy. Steele, 93] Sure and sale thereunder, was re- 
prior mortgagee to a lien on land left | Ill. 185; Milmine v. Burnham, 76 Ill.|formed in equity so as to include 
out of the mortgage through initial | 362. property inadvertently omitted there- 
mistake. Stockmen’s Nat. Bank v. Ind.—Morton v. White, 2 Ind. 663.| from, and it was held that the lien 
Hofeldt, 54 Mont. 205, 169 P 48. Iowa.—Ritter v. Henshaw, 7 Iowa]|of the mortgage on such property, 

42. Amarillo First State Bank v. | 97. after reformation, was superior to 


Jones, 107° Tex. 623, 183 SW 874. 
And see Judgments § 903. 
43. Amarillo First State Bank v. 


Ky.—Garrard v. Hibbard, 152 Ky. 
672, 153 SW 947; Thompson v. Heff- 
ner, 11 Bush 353; Campbell v. Mose- 


Jones, Supra. And see Judgments | by, Litt. Sel. Cas. 358. 
§ 903. La.—Kyle v. Planting, etc., Co., 
{a] “This was the common law|134 La. 232, 63 S 886; De Blanc v. 
rule.’”—Amarillo First State Bank v.| Dumartrait, 3 La. Ann. 542; La 
Jones, 107 Tex. 623, 631, 183 SW 874.| Gourgue v. Summers, 8 Rob. 175. 
[b] In Texas the lien of a judg- Me.—Douglass v. Libbey, 59 Me. 


ment creditor is inferior to a prior 
deed of trust, although through mu- 
tual mistake a lease of the trust 
deed purporting to release the lands 
and reciting payment of the whole 
debt was” given. Amarillo First 
State Bank v. Jones, 107 Tex. 623, 
631,.183 SW 874 (“if the recital of 
full payment... was occasioned by 
a mutual mistake, its correction was 
an equitable right to which ‘the 
[mortgagee] bank wasentitled. This 
equitable right was not controlled 
by our registration laws, but was 
superior thereto’’). 

44. Watson v. Bowman, 142 Iowa 
528, 119 NW-623 (as between the 
parties to the transaction the mort- 
gage would be good in a court of 
equity, and the rights of a judgment 
lienholder can rise no higher than 
.the rights of the debtor). 


200; Hall v. Sands, 52 Me. 355. 
Mich.—Stack v. Olmsted, 127 Mich. 
359, 86 NW 851; Connerton v. Millar, 
41 Mich. 608, 2 NW 932. 
Mo.—Nulsen v. Wishon, 68 Mo. 
383; Steele v. Farber, 37 Mo. 71. 
Nebr.—Reed v. Rice, 48 Nebr. 586, 
67 NW 459. 
N SLING 


. J.—Lovejoy v. 
J. Eq. 55. 

Oh,—Stevens v. McCoy, 60 Oh. St. 
540, 54 NE 517; Coe v. Columbus, 
eres R. Co, 10 Oh. St. 372; 15. AmD 

Pa.—Kuhn’s App., 2 Pa. 264; Dean 
v. Patton, 13 Serg. & R. 341; Fehbei- 
ger v. Craighead, 4 Dall. 151, 1 L. ed. 
778. 

Ss. C.—Bennett v. Calhoun Loan, 
etc., Assoc., 30 S. C. Eq. 163. 

Tex.—Willis v. Heath, 18 SW 801; 
Ilse v. Seinsheimer, 76 Tex. 459, 13 


65; 
Alta.—Marshall Wells Alberta 'Co. 


Lovejoy, 


Ltd., 15 Alta. 
L. 571, 52 DomLR 600, [1920] 1 West 


Products: €o: . v. 


45. Eredericks v. Corcoran, 100 | SW 329. 

rae 415. Vt.—Jewett v. Brock, 32 Vt. 
46. Fredericks vy. Corcoran, supra.| Benton v. McFarland, 26 Vt. 610. 
424i. Nariott vy... Brown, ~(ind.. <A.) 

149 NE 921. vy. Alliance Trust Co., 
48.- Brooks v..Wilson, 125 N. Y. 

256, 26 NE 258. Wkly 907. 
49. Joyce v. Leyland, 213 App. N. B.—Mineral 

Div. 36, 209 NYS 613. And see New] Continental Trust Co., 


York cases cited in Judgments § 926 


37 N. B. 140 
[app dism 37 Can: S. GC. 517]: 


note 20. Ont.—Kirkpatrick v. Cornwall 
50. Act April 6, 1830 (P. L. p 293) | Electric St. R. Co., Ltd. 2 Ont. L. 
Sil 2: Alig 1135) Mitchell v.-Saylor; 2) OntyeL. 
51. In re Torchia, 185 Fed. 576. 458; Carson v. Simpson, 25 Ont. 385. 


52. Lien of executions generally 
- see Executions §§ 334-381. 
53. U. S.—Eells v. Johann, 27 Fed. 


327. 
Conn.—Newberry v. Bulkley, 5|judgment was 

Day 384. 1 
Ga.—Groves v. Williams, 69 Ga.!title is reinvested by 


614; Daniel v. Spalding, 22 Ga. 563; 
Johnston y. Crawley, 22 Ga. 348. 


[a] 
After the execution of an absolute 
deed as security for a debt, a judg- 
ment creditor of the grantor, whose 
Subsequent to the 
deed, cannot levy on the land until 

redemption. 
oe v. Williams, 69 Ga. 614. 
[ 


Absolute deed as mortgage.— 


Reformation of mortgage in 


that of a judgment obtained after 
the execution of the mortgage, be- 
fore its reformation, although it was 
founded on a debt contracted on the 
faith of the debtor’s apparent unen- 
cumbered ownership of such prop- 
erty, since a judgment creditor is not 
a bona fide purchaser within Code 
§ 3119. Phillips. v. Roquemore, 96 
Ga. 719, 23 SE 855. 

[c] Where a deed is executed to 
secure several distinct debts, the lien 
created secures the payment of every 
debt contracted to be secured there- 
by, although, in the collection of one 
of the debts secured, title has been 
placed in escrow in the debtor for 
the purpose of levy and sale, and 
although another debt may not have 
been reduced to judgment until after 
the property has been sold under 
execution, provided the proceeds are 
before the court for distribution. 
McIntire v. Garmany, 8 Ga. A, 802, 
70 SE 198. 

{d] Judgment on mechanic’s lien. 
—Where a mechanic’s lien is duly 


filed, then a mortgage on the land. 
given to a third person, and then 
suit brought, judgment recovered, 


and execution issued on the mechan- 
ic’s lien, the title of a purchaser at 
the execution Sale is superior to that 
of the mortgagee. Spence v. Etter, 
8 Ark. 69 

54. Gamble v. Fowler, 58 Ala. 576; 
Bates v. Bailey, 57 Ala. 73. 

{a] Suspension of levy.—The lien 
of an execution is postponed to that 
of a mortgage attaching in the inter- 
val of plaintiff’s suspension of the 
levy for a consideration moving to 
hin. Burnham v. Martin, 54 Ala. 189. 

55. Greer v. Howard, 4 KyL 350, 
ta Key2 Onwiooe ’ 

56. Gadberry v. McClure, 23 S.' C. 
Eq. 175. See generally Marshaling 
Assets and Securities 388 C. J. p 1364. 

57. People’s State Bank v. Bu- 
chanan, (Ind. A.) 145 NE 898 (the 
mortgage could not be revived, So as 
to make the lien thereof prior, by 
indebtedness incurred after the levy 
of execution). 
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to exist.58 


as any other purchaser.®® 


In Kentucky a lien of execution creditors is su- 
perior to that of a mortgagee who loaned money to 
pay debts superior to the lien of execution creditors, 
where the mortgagee simply loaned the money to 
pay such debts and did not purchase the same or 
take an assignment thereof, and the mortgagee has 
no claim as against the execution creditors to be 
subrogated to the rights of the original creditors.®° 


[§ 459] h. Attachments. The 


gage®? is superior to that of an attachment subse- 
quently levied on the land,** provided the mortgage 
has been duly recorded**—and in some jurisdictions 
even if unrecorded®>—unless there is. a defect in 
the elder lien or the mortgagee has so conducted 
himself as to be estopped to assert his priority.®° 
On the other hand an attachment validly levied 
cannot be defeated by a mortgage subsequently 
But an agreement constituting one an 
equitable mortgagee of land gives him a lien su- 
perior to that of a subsequent attaching creditor, 


executed.®* 


58. See case infra this note. 

[a] Revival of mortgage.—W here 
the mortgagor paid and took up a 
note secured by the mortgage, 
the next day redelivered it to the 
mortgagee, taking back part of the 
money paid on the note and having 
the balance indorsed on it, and 
agreed with the mortgagee that the 
mortgage should remain as security 
for the money repaid to him, and for 
a collateral liability of the mort- 
gagee, it was held that the mortgage 
having once been discharged by pay- 
ment of the debt, secured, it was not 
revived by the subsequent transac- 
tion as against a creditor of the 
mortgagor who levied his first execu- 


tion on the land without notice. 
Bowman v. Manter, 33 N. H. 530, 66 
AmD 7438. 

59. Keefe v. Cropper, 196 Iowa 
1179, 194 NW 305. And see Execu- 
tions § 815. 


60. Lane v. Lloyd, 33 KyL 570, 
110 SW 401 [dist Bradley v. Curtis, 
79 Ky. 3827; and Harrod v. Johnson, 
5 KyL 247]. 

61. Attachment generally see At- 
tachment 6 C. J. pl. 

Priority of attachment liens gener- 
ally see Attachment §§ 547-589. 

62. [a] An equitable mortgage 
has a right superior to that of a 
subsequent attaching creditor with 
actual notice. Osha v. Higgins, 90 
Vt. 130, 96 A -700. And see infra 
text and note 68. Equitable mort- 
gages generally see supra §§ 33-63. 
' Equitable mortgage in Arkansas 
see infra note 63 [b]. 

63. See Attachment § 549. 

[a] Effect of statute of limita- 
tions.—In attachment against a non- 
resident, a mortgagee intervened and 
asked foreclosure. It appeared that 
if defendant had not removed from 
the state, the attaching creditor’s 
claim would have been barred by 
limitations more than four years at 
the commencement of his action, and 
an action on the mortgage would 
have been barred for ten months. It 
was held that defendant’s absence 
arrested the statute as to the mort- 
gage as, well as to plaintiff's claim, 
and hence the lien of the mortgage 
was superior to that of the attach- 
ment. Perkins v. Bailey, 38 Wash. 
46, 80 P 177, 107 AmSR 881. 

[b] In Arkansas, where a deed 
was an equitable mortgage, but was 
not subject to the registration laws, 
because it contained no power of sale 
or defeasance clause requisite to a 
legal mortgage, it was not essential, 
to priority of such mortgage over an 


A purchaser at an execution sale has 
the same protection against outstanding equities 


and ; 
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although the mortgage is not made or recorded until 
after the attachment, where he has no actual or con- 


structive knowledge of the attachment.** 


lien of a mort- 


of deceased.74 


attachment of property, that it 
should have -been recorded before 
levy of the attachment. Nor did the 
fact that it was executed to secure 
an antecedent indebtedness subordi- 
nate it to the lien of the attachment. 
Williams-Echols Dry Goods Co. v. 
Bloyd, 276 SW 1. Mortgage to se- 
cure preéxisting debt see infra § 488. 

[ec] In Louisiana a sale of lands, 
absolute on its face, but intended as 
security for money advanced, when 


duly recorded, will rank subsequent ; 


attachments thereon to the extent 
of the balance due by the vendee to 
the vendor. Rice-Stix Dry Goods Co. 
v. Saunders, 128 La. 82, 54 S 479 
[foll Davis v. Kendall, 50 La. Ann. 
1121, 24 S 264]. 

64. Beamer v. Freeman, 84 Cal. 
554, 24 P 169; Tama City First Nat. 
Bank v. Hayzlett, 40 Iowa 659. 

[a] A mortgage defectively re- 
corded is inferior to a subsequent 
attachment regularly issued. Claflin 
v. South Carolina R. Co., 8 Fed. 118, 
4 Hughes 12. , 

{[b] Where the attaching creditor 
has full knowledge of the rights of 
the mortgagee, but proceeds by 
stealth and at an unusual hour to 
get his attachment levied before the 
mortgage can be placed on the rec- 
ord, he will take.no advantage from 
his act. Temple v. Hooker, 6 Vt. 240. 

[ce] In Iowa the lien of an attach- 
ment covers only the interest of de- 
fendant in the property levied upon 
and is subject to a prior unrecorded 
mortgage. Bain v. Ullerich, 189 
Iowa 149, 177 NW 61. 

[ad] In North Dakota the statute 
expressly gives priority to an at- 
tachment as against an unrecorded 
mortgage. See the statute quoted in 
Crosson v. Kartowitz, 43 » Di 466, 
175 NW 868 infra § 534 note 2 [a]. 

Equitable mortgage in Arkansas 
see Supra note 63 [b]. 

Priority of record see infra § 491 
et seq. 

65. See cases infra this note. 

[a] In Kansas the lien of a 
mortgage executed before, but not 
recorded until after, the levying of 
an attachment is the prior lien, al- 
though the attaching creditor had 
no notice,.of the mortgage. North- 
western Forwarding Co. v. Mahaffey, 
36 Kan. 152, 12 P 705. 

[b] In New Jersey the levy of an 
attachment upon mortgaged prem- 
ises, after the execution and deliv- 
ery of the mortgage, but before it 
is recorded, creates no lien upon the 
prior estate of the mortgagee, if the 
mortgage is recorded before judg- 


In Arkansas an inchoate lien obtained by attach- 
ment not followed up and perfected by a judgment 
or decree in that action, but abandoned, is of no 
validity as against a subsequent mortgage.®? 

[§ 460] i. Allowance to Surviving Wife or Family. 
The claim of a widow to her statutory allowance 
from her deceased husband’s estate is usually su- 
perior to a mortgage executed by him.’° 
Georgia the title acquired under a security deed, as 
distinguished from a mortgage, is superior to the 
right to a year’s support for the widow and family 
However, in the same state, where 
one executed a security deed to a named grantee, 
and on the death of the grantor his widow became 
his administratrix and the interest of decedent in 
the land conveyed was set apart to the widow for 
a year’s support, she, remaining in possession, was 
entitled to the rents and profits until action by the 
grantee in the security deed to subject the land and 
profits to his debt."? 


But in 


ment under the attachment. Cam- 
pion vy. Kille, 14 N. J. Eq. 229. 

66. Scrivener vy. Dietz, 68 Cal. 1, 
8 P 609. 

67. See Attachment § 549. 

{a]) The release from attachment 


of one tract of land by the attaching 
creditor, who had na notice of the 
mortgage of another tract made sub- 
Sequent to its attachment by him, 
will not entitle the mortgagee to pri- 
ority over the attachment to the ex- 
tent of the value of the land re- 
leased. Johnson y. Bell, 58 N. H. 


oOo. 

{b] In Iowa a proper entry by the 
sheriff in the encumbrance book in 
the office of the clerk of the county, 
pursuant to Code (1897) § 3899, 
constitutes the levy of an attach- 
ment, notwithstanding the written 
return upon the writ is not made 
until a subsequent date. Linn Grove 
First Nat. Bank v. Kindwall, 206 NW 
241, 242 (“the argument for the ap- 
pellant is that the very purpose of 
the change made by the Code of 
1897 was to simplify the method ofa. 
levy of attachment on real estate. 
We are constrained to this view as 
the more practical and reasonable 


one”). And see Attachment § 445. 
68. Fitzgeraid v. Fitzgerald, 97 
Kan. 408, 155 P 791. 
6s. Arkansas Bank, etc. Co. v. 
erate Bank, 166 Ark. 538, 266 SW 
70. See Executors and Adminis- 


trators § 805; and infra this note. 

[a] In Texas, where a decedent 
before his marriage gave a mortgage 
on certain property to a creditor in 
which the mortgagee did not have 
the wife join after the marriage, it 
was held, in construction of various 
sections of the statute, that the 
claim of the widow to her statutory 
allowance from his estate was supe- 
rior to the lien of the mortgage. 
Newnom v. Hedeman, (Civ. A.) 184 
SW 298. 

71. Bennett Lumber Co, v. Martin, 
132 Ga. 491, 64 SE 484 (so stating). 

fa] TMlustration.—A security deed 
covering the borrower’s home, and 
securing a stated: indebtedness, and 
subsequently extended by written 
agreement to another indebtedness, is 
superior to a year’s support subse- 
quently set apart to the grantor’s 
widow and minor children both as to 
the specific indebtedness and as to 
the subsequent indebtedness. Georgia 
Nat. Bank v. Reese, 156 Ga. 652, 119 
SE 610. 

72. Stevens v. Worrill, 137 Ga. 
255, 73 SE 366. 


For later cases, developments and changesiin the law see cumulative Annotations, same title, page and note number, | 
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 §§ 461-462] 


[§. 461] j. Taxes and Assessments. Taxes and 
- assessments levied upon land which is already sub- 
ject to a mortgage do not displace or outrank the 
lien of the mortgage in the absence of an express 
legislative declaration that they shall constitute a 
But it is entirely competent for 
the legislature to give them this effect; and where 
the statute so declares,’* the lien of a mortgage will 
be subordinated to that of taxes subsequently as- 
sessed;7> and this is true also of municipal taxes 
and assessments for local improvements,’® although 
not if the statute provides otherwise.”” 
a lien may attach to one piece of land for the taxes 
upon all of the owner’s property, so as to take 
precedence of any preéxisting mortgage,’* and it 


paramount len.*® 


73. Pierce v. 4otna L. Ins. Co., 131 
Ind. 284, 31 NE 68; State v. Attna 
L. Ins. Co., 11% Ind. 251, 20 NE 144; 
O’Neill v. Dringer, 31 N. J. Eq. 507; 
Dows v. Drew, 27 N. J. Eq. 442; Hoot 
v. Montgomery Shale Brick Co., 29 
Pa. Dist. 89; Daubert v. Martin, 25 
Pa. Dist. 651; Barclay v. Leas, 9 Pa. 
Co. 314. 

A [a] The legislative intention to 
make taxes a paramount lien, dis- 
placing prior mortgages and other 
liens, must be plainly expressed; 
such a construction of the statute 
will not be favored. Finn v. Haynes, 
387 Mich. 63; Lydecker vy. Palisade 
Land Co., 33 N. J. Eq. 415; Strand v. 
Marin, 30 N. D. 165, 152 NW_ 280; 
Yeatman v. Foster County, 2 N. D. 
421, 651° NW 721,. 33° AmSR:_ 797; 
Lukens v. Katz, 27 Pa. Co. 596; Black 
Tax Titles, (2d ed) § 186. 

{b] In North Dakota the seed lien 
charge provided by L. (1909) ¢ 210, 
although therein termed a “‘tax,” is 
not paramount to the lien of an an- 
tecedent mortgage. Strand v. Marin, 
30 N. D. 165, 168, 152 NW 280 (“nor 
is it necessary for us to decide 
whether or not such a paramount 
lien or tax, as is contended for by 
the defendant, could be created by 
the legislature. All that is neces- 
sary for us to say is that in our 
opinion it was not the intention of 
the legislature that the lien created 
by the statute should be considered 
a tax in the technical or ordinary 
sense of the term, nor that such lien 
should, by virtue of the provisions 
of §§ 2171 and 2186, Comp. Laws 
1913, be deemed superior to ante- 
cedent liens or mortgages’’). 

{[c] In Pennsylyania a sale upon 
a judgment for taxes which were as- 
sessed long after a mortgage was 
recorded does not divest the lien of 
the mortgage. Cadmus v. Jackson, 
52 Pa. 295, 304 (“to this effect the 
two Acts of Assembly of 11th April 
1835 and 16th April 1845, Purd. 3825, 
are express’). 

Statutes imposing taxes strictly 
construed see Statutes [36 Cyc 11389]. 

74. See statutory provisions. 

[a] It is not necessary that the 
statute should in express terms de- 
clare that the lien for taxes shall be 
a paramount one, for if the intention 
ean be gathered from the general 
words and purpose of the statute 
the courts will give it effect. Lan- 
nan v. Waltenspiel, 45 Utah 564, 147 
P 908 [quot State v. tna L. Inés. 
Co., 117 Ind. 251, 20 NE 144]. 

75. U. S.—Walker v. Mississippi 
Valley, 6te., Ri 'Co.,) 29) FB. Cass No. 
17,079. 

Del.—Rhoads v. Given, 10 Del. 183. 

Ill.— People v. Weber, 164 Ill. 412, 
45 NE 7238; Cooper v. Corbin, 105 Ill. 
224; Mix v. Ross, 57 Ill. 121; Dunlap 
v. Gallatin County, 15 Ill. 7. 

Ind.—Baldwin v. Moroney, 173 
Ind. 574, 579, 91 NE 3, 30 LRANS 761 


[cit Cyc]. 
* La.—In re Douglas, 41 La. Ann. 
765, 6 S 675. 

N. J.—Pennington v. Mendes, 38 
N. J. Eq. 336; Hand v. Startup, 38 


N. J. Eq. 115; Lydecker v. Palisade 
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Moreover 


Land Co., 33 N. J. Eq. 415; Howell v. 
Essex County Road Bd., 32 N. J. Ea. 


672; Paterson v. O’Neill, 32 N. J. Eq. 


386. 

N. Y.—Ruyter v. Reid, 121 N. Y. 
498, 24 NE 791 (tax sales in Albany 
displace the lien of a prior mortgage, 
provided the purchaser gives’ the 
mortgagee a notice of sale requiring 
him to redeem within six months). 

Pa.—Pottsville Lumber Coneiivs 
Wells, 157 Pa. 5, 27 A 408; Parker’s 
App., 8 Watts & S. 449; Lukens v. 
Watz 2% “Pa. Coy 5963 ‘ 

Utah.—Lannan v. Waltenspiel, 45 
Utah 564, 147 P 908. 

[a] Justification of rule.—Statu- 
tory provisions in force at the time 
of the execution of a mortgage enter 
into and become part of the contract, 
and where they provide that liens 
of a certain class shall be paramount 
and have priority over all others, the 
mortgagee takes his lien subject to 
such liens of the kind specified as 
may be afterward acquired under the 
statute. Warren v. Sohn, 112 Ind. 
213, 13 NE 863. 

[b] Exception in favor of state.— 
The rule does not apply as against a 
mortgage given to state officers to 
secure a loan of state funds. Public 
School Trustees v. Shotwell, 45 N. J. 
Eq. 106, 16 A 308; Rahway v. New 
Jersey Sinking Fund Comrs., 44 N. J. 
Eq. 296, 18 A 56. 

[c] Mortgage to court officer.—A 
mortgage made to an officer of the 
court, designated by the chancellor, 
brings the fund as much within the 
custody of the law as if it was made 
directly to the chancellor; and hence 
the lien of such a mortgage on the 
premises covered is superior to mu- 
nicipal taxes and assessments. Jer- 
sey City v. Foster, 32 N. J. Eq. 825. 

{d] Failure to subject personalty 
to taxes.— Where by statute city and 
county taxes are made liens upon 
the real estate upon which they are 
assessed and given priority over all 
other liens, the fact that the tax 
collector is in default in failing to 
make the taxes out of personal prop- 
erty found on the premises during 
the life of his warrant does not post- 
pone the tax lien to a mortgage on 
the premises. Germania Sav. Bank’s 
App., 91 Pa. 345 

76. Ind.—Baldwin v. Moroney, 173 
Ind. 574, 579, 91 NE 3, 30 LRANS 
761, [ait Cye]. 

N. J.—Hand v. Jersey City, 41 N. 
J. Eq. 663, 7 A 565; Vreeland v. 
Jensey City, 37 N. J. Eq. 574 [aff 36 
N. J. Eq. 399]; Thompson v. Thorp, 
33 N. J. Eq. 401; Hardenbergh v. 
Converse, 31 N. J. Eq. 500. 

Oh.—Toledo v. Barnes, 8 Oh. Cir. 
Ct. 684, 4 Oh, Cir. Dec. 195; Clifton 


v. Cincinnati, 5 Oh. Dec. (Reprint) 
570, 6 AmLRec 687. 
Pa.—Haspel v. O’Brien, 218 Pa. 


146, 67 A 128, 11 AnnCas 470; Martin 
v. Greenwood, 14 Pa. Dist. 23. 


Utah.—Lannan v. Waltenspiel, 45 
Utah 564, 147 P 908. 
Wash.—Seattle v. Hill, 14 Wash. 


487, 45 P 17, 35 LRA 372. . 
77, Pittsburgh’s App., 40 Pa. 455. 
78. Albany Brewing Co. vy. Meri- 
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has been decided that the lien of a personal tax or 
tax on personal property may be made to attach to 
any real property of the debtor to the exclusion of a 
prior mortgage lien,’® although there is authority 
to the contrary.*° 
tax lien may inure to the benefit, not only of a. 
purchaser at tax sale, but also of one paying the 
taxes,*1 upon the principle of subrogation,*? pro- 
vided, however, the steps necessary to the existence 
of a tax lien have been taken.** 

[§ 462] k. Defective or Partly Invalid Mortgage.** 
A defective mortgage may be enforced in equity 
against a junior judgment.*® 
gage by accident or mistake misdescribes 
property intended to be covered, it is not subordi- 


And further, this priority of the 


Thus, where the mort- 
the 


den, 48 Conn. 243. 

[a] Connecticut the statute 
construed and applied in the case 
last above cited was subsequently 
changed. Meyer v. Burritt, 60 Conn. 
117, 22 A 501 (Gen. St. § 3889, pro- 
vides that, if any person shall fail . 
to pay any tax, the collector, etc., 
may “enforce by levy and sale any 
lien upon real estate’? which exists 
at the date of the levy; § 3890 pro- 
vides that “the estate of any person 
in any portion of real estate which is 
by law set in his list for taxation 
shall be subject to a lien for that 
part of his taxes which is levied 
upon the valuation of said real es- 
tate, as found in said list;” it was 
held that, where taxes are assessed 
against the owner of mortgaged 
land, the lien therefor takes prece- 
dence of the mortgage only so far as 
the valuation of the particular tract 
is concerned, and not as to taxes on 
other property of the mortgagor). 

79. Miller v. Anderson, 1 S. D. 539, 
47, NW 957, 11 LRA 3817. 

80. Cooper v. Corbin, 105 Ill. 224; 
Bibbins v. Clark, 90 Iowa 230, 57 NW 
884, 59 NW 290, 29 LRA 278 [overr 
New England L., ete., Co. v. Young, 
81 Iowa 732, 39 NW 116, 46 NW 1103, 
10 LRA 478]. 

81. Farmers’ L., etc., Co. v. Den- 
ver, etc., R.:Co.,.126 Fed. 46, 60 CCA 
588; Kaiser v. Lembeck, 55 Iowa 244, 
7 NW. 519; Citizens’ L. Ins. Co. v. 
Owensboro Sav. Bank, etec., Co., 150 
Ky- 161, 150 SW 26; Roosevelt Hos- 
pital v. Dowley, 57 HowPr (N. Y.) 489. 

[a] Where a party purchased 
land at a government sale, for which 
a patent was issued to him, which 
was afterward canceled by the land 
officers, in favor of one who entered 
the same land as a preémptor, after 
the purchase by such patentee, the 
taxes paid upon the land by the lat- 
ter would not become a prior lien to 
a mortgage executed by the pre- 
emptor after he made his entry, 
Robbins v. Bunn, 54 Ill. 48, 5 AmR 75. 

82. Citizens’ L. Ins. Co. v. Owens- 
boro Sav. Bank, etc., Co., 150 Ky. 161, 
150 SW 26. 

Subrogation generally see Subro- 
gation [87 Cyc 361]. 

83. Shanks v. Stephens, 6 KyL 
516, 525, 526, 18 Ky. Op. 179. 

84. As between mortgages see in- 
fra § 447. 

85. Ill—Dayton v. Citizens’ Nat. 
Bank, 11 Ill. A. 501. 

Iowa.—Watson  v. 142 
Iowa 528, 119 NW 623. 

Kan.—Swarts v. Stees, 2 Kan. 236, 
85 AmD 588. 

Md.—Glen Morris-Glyndon Supply 
Co. v. McColgan, 100 Md. 479, 60 A 
608; Dyson v. Simmons, 48 Md. 207. 

Mo.—Martin v. Nixon, 92 Mo. 26, 
4 SW 508. 

Oh.—Lake v. Doud, 10 Oh. 415. 

[a] Unsealed instrument.—A pa- 
per purporting to be a deed of trust, 
but not under the seal of the 
grantor, is merely a contract or 
agreement to give a lien, and is in- 
operative as against a subsequent 
judgment creditor. Pratt v. Clem- 
ens, 4 W. Va. 443. 


Bowman, 
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nated to the lien of a later judgment but may be 
reformed,®® although the contrary has been expressly 
The omission in a mortgage to recite the 
amount of the note secured thereby will not sub- 
ordinate it to the claim of creditors haying no 
actual notice of the mortgage;** on the other hand 
it has been held that such a mortgage does not 
create a lien in favor of the mortgagee of which 
subsequent creditors are bound by law to take 


held.** 


notice.®® 


A radical defect in the execution of a mortgage, 
for instance by having the name of but one wit- 
ness subscribed to the attestation clause, may ren- 
der it inferior to a subsequent judgment lien.°° 


86. Ill.—Dayton v. Citizens’ Nat. 
Banks ebb Aws5 Ol: 


Iowa.—Welton v. Tizzard, 15 Iowa 


495. 

Kan.—Swarts v. Stees, 2 Kan. 236, 
85 AmD 588. 

Mo.—Martin v. Nixon, 92 Mo. 26, 
4 SW 503. 

Oh.—Adams v. Stutzman, 6 Oh. 


Dec. (Reprint) 612, 7 AmLRec 76. 
[a] Rule applied.—(1) The equity 
of a mortgagee in a tract of land 
intended to be mortgaged to him, but 
which is misdescribed in the mort- 
gage, is superior to the lien of a 
general judgment against the mort- 
gagor rendered before the mistake in 
the description had been corrected, 
but not to the lien of an attachment 
judgment against the particular 
tract of land, rendered before cor- 
rection of the faulty description and 
before plaintiff in attachment had no- 
tice of the mortgagee’s equity 
therein. Yarnell v. Brown, 170 Il. 
362, 48 NE 909, 62 AmSR 380; Cha- 
dron Bldg., ete., Assoc. v. Hamilton, 
45 Nebr. 369, 68 NW 808. (2) Where 
the misdescription is corrected by 
the parties so as to make the mort- 
gage cover the land intended to be 
described, the correction will date 
back to the time of execution of the 
(mortgage, so as to cut out an inter- 
vening attachment. Rea v. Wilson, 
112 Iowa 517, 84 NW 539. (3) As 
between a mortgagee and a judgment 
plaintiff it seems that a mistake in 
the description of the land intended 
to be mortgaged may be corrected at 
the instance of the mortgagee, his 
mortgage being older than the judg- 
ment, and the equity in his favor be- 
ing stronger than that in favor of 
the judgment plaintiff. Flanders v. 
O’Brien, 46 Ind. 284. (4) But where 
the judgment has been sold and as- 
signed to one ignorant of the mis- 
take in the mortgage, and who has 
expended his money upon the faith 
of the rights of the parties, there is 
no superior equity in the mortgagee 
and he has no right to have the 
mortgage reformed and the mistake 


corrected. Flanders v. O’Brien, su- 
pra. 
87. Wentz’s App. 10 WklyNC 


(Pa.) 284, 286. (“Can the appellant 
be deprived of his undoubted right 
as a first lien creditor, simply be- 
cause there was .a mistake in the 
description, which, as between the 
mortgagor and the mortgagee, would 
be corrected upon proper proceed- 
ings, or which, in equity, would be 
treated as corrected? The fact and 


the character of the mistake are en-. 
tirely undisputed, and also that it’ 


was the mistake of the mortgagor. 
Of course its non-discovery was due 
to the negligence of the mortgagee 
in not certainly ascertaining the 
error at the time. 


the appellant is in no manner respon- 
sible. Why then shall he be de- 
prived of the plain legal right, for it 
is a legal and not an equitable right 
that he claims? Moreover he does 
not claim under, but against 
mortgagor. .He owes no duty, either 


_ For these faults, 
whether of omission or commission,’ 


the. 
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to the mortgagor or mortgagee. 
What consideration which may or 
does apply as between them, can 
possibly affect him or his rights?’’). 


88. Wilson v. Vaughan, 61 Miss. 
472. 

89. Pearce v. Hall, 12 Bush (Ky.) 
209. 

90. White v. Denman, 1 Oh. St.! 
110, 115 (“If the question involved ' 
here, had not been determined, by 
adjudication in this State, and af- 


firmed and adhered to for a number 
of years, a majority of this court 
would feel constrained to take a dif- 
ferent view of it. 
made is based on a_ construction 
given to a statute, has relation to 
rights of property, and indeed, has 
become a rule of property, in deter- 
mining priorities among creditors’’). 
91. U. S.—Ewell v. Daggs, 108 
U.S. 143) 2° SCt 408, 27 Lived. 682; 
Vitrified Pav., etc., Co. v. Snead, etce., 
Iron Works, 56 Fed. 64, 5 CCA 418 
[aff 64 Fed. 553, 12 CCA. 293]. 
Ga.—Carter v. Monroe, 65 Ga. 542. 


Ill.—Boone v. Clark, 129 Ill. 466, 
2A NB 8505 RASS 2763 Pratt ine 
Pratt, 96 Ill. 184; Kruse vy. Scripps, 
11 SDM. 98. 

Iowa.—Bosworth v. Farenholz, 8 
Iowa 84. 


N. C.—Gordon v. Collett, 102 N. C. 
532, 9 SH 486. 

Or.—First Sav. Bank vy. Linn-Ha- 
ven Orchard Co., 89 Or. 354, 358, 174 
P 614 [cit Cyc]. 

Ss. C—Summers v. Brice, 36 S. C. 
204, 15 SE 374. 

Wis.—Bull v. Sykes, 7 Wis. 449. 

Eng.—In re Burke, L. R. 9 Ir. 24. 

N. S.—West v. Matheson, 3 N. S. 
Dec. 429. 
hai haa v. Gamble, 13 Grant Ch. 

[a] The mortgagee of an assignor 
of a bond for the conveyance of land 
has a superior equity to a subse- 
quent assignee of the bond. Ma- 
deiras v. Catlett, 7 T. B, Mon. (Ky.) 
475. 

{[b] Exceptional cases.—(1) Where 
a riparian Owner executed a mort- 
gage covering both the upland and 
the land lying under water in front 
of it, and then sold all the land un- 
der water to a corporation, which 
pursuant to law leased it from the 
state and expended large sums of 
money in filling up and reclaiming 
the land, it was considered, on fore- 
closure of the mortgage, that the, 
corporation had a right to be paid’ 
the price of its purchase and the 
value of its improvements, superior 
to the rights of the mortgagee. 
Point Breeze Ferry, ete., Co. v. Bra- 
gaw, 47 N, J. Eq. 298, 20 A 967. (2), 
Where a mortgage is given to two' 
sureties jointly to secure them, and 
one of them afterward joins with the 
mortgagor in making a sale of the 
land, giving a bond for title, and the 
purchaser, 
consent of the mortgagor, pays the 
full price of the land on the under- 
standing that. the mortgage is to be 
satisfied out of the money so paid, 
such purchaser acquires an equity in 
the land superior to that of the other 


[§ 463] 1. Rights of Subsequent Purchasers. . 
a general rule a purchaser of property which is 
already under mortgage takes only the mortgagor’s 
equity of redemption and holds subject to the 
It is not material in this connection 
that the conveyance to such purchaser was made 
in satisfaction of a preéxisting debt.°? 
rule is otherwise if the mortgage is not recorded 
and the purchaser has no actual notice of i 

[§ 464] m. Agreements Affecting Priority.°* The 
legal order of priority as between mortgages and 
other liens or claims may be reversed or modified 
by an agreement of the parties®® or by a waiver 
or release on the part of the senior lienholder.®¢ 


But the decision ; 


with the knowledge and: 


[§§ 462-464 


As 


But the 


it.23 


Wright v. Ware, 58 Ga. 


mortgagee. 
50. 
36) Sauce 


92. Summers v. Brice, 


| 204, 15 SE 374. 


Monts Fer for preéxisting debt see 
infra § 4 

93. Bettis v. Allen, 10 Bush (Ky.) 
40; Watkins v. Reynolds, 123), Nays 
214, 25 NE 322; Preston v. Nash, 75 
Va. 949; Little v. Dullahanty, 1 New- 
foundl. 114. And see infra § 504. 

[a] Purchaser with notice from 
purchaser without notice.—Where by 
a2 mistake of the parties a mortgage 
omitted a portion of the premises in- 
tended to be covered, and such 
omitted lands are afterward sold to 
a purchaser in good faith who has 
no notice of the omission, and he in 
turn sells to another, the last pur- 
chaser takes free from the lien of 
the mortgage, notwithstanding he 
himself has notice of the mistake. 
foes vy, Kingsland, -7 iN. J.) ee 
178. 
Effect of actual notice see infra 


§ 537. 

94. As between mortgages see su- 
pra § 448. 

95. See infra this note; and 


cases infra note 96. 

[a] Rule applied.—Where a tim- 
ber company contracted with a rail- 
road which agreed to extend its line 
to tap timber lands and agreed, if it 
placed a mortgage on the railway 
property, to insert a clause, which 
itidid winsert), jreading, “subject, 
however, to, and this indenture is 
executed with notice of, the prior 
rights of the parties’ in the exten- 
sion contract, such stipulation in the 
mortgage affected not only the trust 
company which held the mortgage, 
but every holder of bonds secured by 
the mortgage. New River Lumber 


Co. ,v. Tennessee R. Co., 136 Tenn. 
661, 666, 191 SW 334. k 
96. Cal. — International Mortg. 


Fis: Vv. Haton,39° Cal... Aw 39) 17782 


Ga.—Loganville Banking Co. v. 
Lester, 32 Ga. A. 376, 123 SE 144. 

Ill.—Jackson v. Grosser, 121 Ill. A. 
363 [aff 218 Ill. 494, 75 NE 1032]. 
Iowa.—Ritter v. Doerr, 25 Iowa 


121, 

Ky.—Hurst v. Winchester Bank, 
154 Ky. 358, 157°'SW 685, 

La.—Citizens’ Bank vy. Ferry, 32 
La. Ann, 310. i 

N. J.—Skillman vy. Teeple, 1 N. J. 


Eq. 232. 
N. Y.—Taylor v. Wing, 84 N. Y. 
471; Pennsylvania Steel Co. vy. Title 


Guarantee, etc., Co., 50 Mise. 51; 100 
NYS 299 [aft 105 NYS 1135 mem]. 
Pa.—Maze v. Burke, 12 Phila. 335. 
Eng.—Eland y. Bland, 1 Beay. 235, 
17 EngCh 235; 48 Reprint 930. 
Ont.—Colonial Inv., etc., 
McCrimmon, 5 OntWR 315. 
pee see infra § 470 text and note 
[a] Rwle applied—(1) Where a 
vendor knew the terms of his ven- 
dee’s deed of trust to a bank, which 
provided for future advances, and 
agreed that the deed should take 
priority over one securing payment 
of the purchase price, the bank’s 


Col tas 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


 § 465] 


[§ 465] 3. Priorities of Mortgages To Secure 
Advances or Contingent Liabilities—a. Mortgages 
To Secure Future Advances®’—(1) In General. A 
mortgage may legally be given to secure future 
advances to be made to the mortgagor,®® and may 
become a prior lien for the amount actually loaned 
or paid, although the advancements are not made 


deed constituted a valid prior lien 
for the advances, although made 
after notice of the vendor’s encum- 
brance, the mere fact that the 
amounts to be advanced were left 
open being. immaterial. Machado v. 
Bank of Italy, 67 Cali Al<-769)\228) P 
369. (2) An instrument signed and 
delivered by defendants appellants 
before plaintiff mortgagee advanced 
money to the mortgagors, and pro- 
viding that any lien of defendants 
should be subordinate to plaintiff’s 
mortgage, was held valid, and, al- 
though it contained the words “have 
borrowed,” to be a part of the 
consideration supporting plaintiff's 
promise to make the loan for which 
the mortgage was given. Interna- 
tional Mortg. Bank v. Eaton, 39 Cal. 
A. 39, 41, 177 P 880 (“the appellants 
point out the words ‘have borrowed,’ 
and argue that their act followed and 
was not, therefore, any part of the 
consideration for the making of the 
Joan which plaintiff is seeking to 
foreclose. While such a phrase, 
‘have borrowed,’ is pertinent in sup- 
port of such an argument, it is not 
conclusive. In this case it clearly 
appears that all papers were signed 
and delivered before the money was 
paid by the plaintiff to the mort- 
gagors, and that defendants’ waiver 
was a part of the consideration sup- 
porting the plaintiff's promise to 
make a loan to the mortgagors. The 
plaintiff was entitled to show, as it 
did, what the consideration actually 
was and when it actually passed. 
Code, Ciy;, Proc, § 1962," subd. .25 
Civ. Code, § 1647; Anderson v. Read, 
AGGrwN: = Y.0, 03.5, 044, 9,15) NEO 1292"), 
(3) The holders of notes secured by 
a trust deed may, without the con- 


sent of the maker thereof, postpone } 


the lien thereof to another and other- 
wise subsequent lien. Jackson vy. 
Grosser, 121 Ill. A. 363, 369 [aff 218 
Ill. 494, 75 NE 1032] (“this arrange- 
ment was made without the consent 
or, so far as appears, the knowledge 


of the maker of the notes or holder. 


of the equity, and it is insisted by 
the appellant that it was not compe- 
tent for the holders of the notes to 
make it. We do not agree with this 
contention. The cases cited to sus- 
tain it can all be distinguished, and 
their language is to be construed as 
applied to the facts of the particular 
cases. But we deem Walker v. 
Dement, 42 Ill. 272, and Romberg v. 
McCormick, 194, Ill. 205, 62 NE 532 
to be precisely in point as establish- 
ing the contrary doctrine, which 
seems to us also on principle equi- 
table and reasonable. We cannot see 
how the rights of the maker of the 
notes or of the holder of the equity 
are disturbed by such an arrange- 
ment between the parties holding 
acknowledged superior mortgage 
rights over the property, by their 
agreement as to priority between 
themselves’’). 
' Sufficiency of evidence of agree- 
ment see infra § 562. 

97. Effect of registration under 
Torrens Act see infra § 503. 
F eee when lien attaches see supra 

30. 

‘98. See supra § 362 et seq; 
cases infra note 99. 

Validity as between the parties 
See supra § 362. 

Orleans Nat. 


99. U. S.—New 
Banking Assoc. v. Le Breton, 120 
MES OD els SCL ie) a0) tr, (ed:.682 5 


Courier-Journal Job-Printing Co. v. 


and 


Schaefer-Meyer Brewing Co., 101 
Fed. 699, 41 CCA 614. 
Ala.—Schiffer vy. Feagin, 51 Ala. 
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335. 
Pee es v. Beebe, 12 Ark. 
Cal.—Keese v. Beardsley, 190 Cal. 


465, 213 P 500, 26 ALR 1538; D’Oyly 
Ve'Capp;) 99 Cal. 153) °33. P 736% “Tapia: 
ve Demartini,’ 77 Cal.’ 383, 19 P1641; 
11 AmSR 288; Fuller v. McClure, 48 
Cal. A. 185, 191 P 1027; Atkinson v. 
Foote, 44 Cal. A. 149, 186 P 831; Oro- 


ville Bank y. Lawrence, 4 Cal. Un- 
rep. (Cas.-845, 37°P 936. 
Conn.—Weissman vy. Volino, 84 


Conn. 326, 80 A 81. 
Ill.—Good v. Woodruff, 208 Ill. A. 


oe Schimberg v. Waite, 93 Ill. A. 
Iowa.—Belle Plaine Corn Belt 
Trust, etc., Bank v. May, 197 Iowa 


54, 196 NW 735; Bellamy v. Cath- 
cart, 72 Iowa 207, 38 NW 636. 


Ky.—Nelson v. Boyce, 7 J. J. 
Marsh, 401, 23 AmD 411. 
Md.—Wilson v. Russell, 13 Md. 


494, 71 AmD 645. 

Mass.—Gerrity v. Wareham Sav. 
Bank, 202 Mass. 214, 88 NE 1084. 

Minn.—Erickson y. Ireland, 134 
Minn. 156, 158 NW 918. 

Miss.—Summers v. Roos, 42 Miss. 
749, 2 AmR 653. 

Nebr.—Creigh v. Jones, 103 Nebr. 
706, 173 NW 687. 

N. J.—Farnum v. Burnett, 21 N. J. 
Eq. 87; Reeves v. Evans, (Ch.) B2 A 
477. 

N. Y.—Hyman vy. Hauff, 138 N. Y. 
28) eS ONE) ood SIONS Vane win On 
Springs First Nat. Bank, 93 N.Y. 
269; Ackerman v. Hunsicker, 85 N. 


Y. 43, 39 AmR 621; Robinson v. Wil- |} 


liams, 22 N. Y. 380; Truscott v. King, 
Gu Ne GY. slat. Murray Vv. Barney, 34 
Barb. 336; Farr vy. Doxtater, 9 NYS 
141. 

Pa.—Land Title, etc., Co. v. Shoe- 
maker, 257 Pa. 213, 101 A 335. 

S. C.—Smith v. Smith, 3894 Ce 2105 
11 SE 761; Seaman v. Fleming 28 
SC hig. 283; Emonds v. Crenshaw, 


6 S. C. Ea. 252. 

Va.—Colquhoun v. Atkinson, 6 
Munf. (20 Va.) 550. 

W. Va.—McCarty v. Chalfant, 14 
W. Va. 5381. 

Wis.—Wisconsin Planing-Mill Co. 
v. Schuda, 72 Wis. 277, 39 NW 558. 

Eng.—In re O’Byrne, L. R. 15 Ir. 
373, 

Ont.—Pierce v. Canada Permanent 
Loan, ete., Co., 25 Ont. 671 [aff 23 
Ont,. A. 516];, Colonial, Iny.,—etc., .Co: 
v. McCrimmon, 5 OntWR 315; Street 
v. Commercial Bank, 1 Grant Ch. 169. 

“Tt is well settled that a 
mortgage given to secure future ad- 
vances, which advances are in fact 
later made, has priority over me- 
chanies’ liens attaching after the 
mortgage is given, but before the 
advances are made, where the mak- 
ing of the advances was obligatory 
upon the mortgagee under the terms 
of his contract with the mortgagor. 

. When the advances are optional 
or voluntary on the part of the mort- 
gagee the rule may be different. 
Finlayson v. Crooks, 47 Minn. 74, 78, 


49 NW 398, 645.” Erickson y. Ire- 
land, 134 Minn. 156, 158, 158 NW 
918. ; 

[a] In Texas.—(1) Supporting 
text, #-Poole <v...,Cage, (Civ., A.). 214 
Sw 500; Willis v. Sanger, 15 Tex. 
Civ. A. 655, 40 SW 229. (2) “A mort- 
gage to secure future advances, 


which on its face gives information 
enough as to the extent and purpose 
of the contract, so that any one m- 
terested. may by ordinary diligence 
ascertain the extent of the incum- 
brance, whether the extent of the 
eontemplated advances be limited or 


\ 


‘ing text, 


| Heal v. Evans Creek Coal, 


for other advancés, 
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until after subsequent mortgages or other liens have 
come into force,®® except, as a statute may give 
priority to a particular lien;! and this, it has been 
held, may be so, even though the mortgage does 
not disclose on its face that future advances are 
secured by it;? on the other hand it has been held 
essential that the mortgage should show the amount 


not, and whether the mortgagee is 
bound to make the advances or not, 
will prevail over the supervening 
claims of purchasers or creditors, as 
to all the advances made within the 
terms of such mortgage, whether 
made before or after the claim of 
such purchaser or creditor arose, or 
before the mortgagee had notice of 
them.’ Groos v. Chittim, (Civ. A.) 
100 SW 1006, 1011 (F, being the 
owner of certain real estate Subject 
to a lease, assigned his right to the 
rents to plaintiffs to secure a loan, 
and notified the lessees to pay the 
rents to plaintiffs. Thereafter he 
mortgaged the property to S & Co., 
who purchased the land on fore- 
closure sale before the rents for the 
last year of the term were due. At 
the time of the foreclosure F was in- 
debted to plaintiffs for money ad- 
vanced on security of the assignment 
of the rents, which accrued within 
a month after the foreclosure. It 
was held that, if S & Co. had notice 
of the lease and assignment of the 
rents for the entire term, they were 
not entitled thereto as against plain- 


In Washington.—(1) Support- 
Eltopia Finance Co. v. 
126 “Wash. 554, (219°) P24; 
eter, Cos 
Ti Wash, 22542229) sas 20d a2) 
Where a mortgagee, having an over- 
due mortgage on premises and claim 
entered into an 
agreement under which he took an- 
other mortgage in place of the first 
for the total due him, plus one thou- 
sand dollars which he agreed fur- 
ther to advance, which mortgage was 
given a priority over the other liens, 
and the mortgagee failed to make 
the future advances or applied them 
in a manner not contemplated by the 
agreement, it was held, in an action 


tiffs). 


[b] 
Colley, 


|to foreclose a mechanic’s lien subse- 
|quently accruing, that, under Rem- 
ington Comp. St. 


§ 132, giving mort- 
gages duly recorded priority over a 
mechanic’s lien, although the mort- 
gage did not constitute a prior lien 
for the full face value, the mort- 
gagee was nevertheless entitled to 
show the amount of his first mort- 
gage, the advances actually made 
prior to the second, and the portion 
of the last advancement that had 
been properly applied, and was en- 


titled to a priority as to such 
amount. Schoemer v. Zeran, 126 
Wash. 219, 217 P 1009. (8) A mort- 


gage Securing future advances is 
prior to the lien of mechanics and 
materialmen, if recorded prior to the 
performance of services or the fur- 
nishing of materials. Heal v. Evans 
Creek Coal, ete., Co., supra (‘“‘in this 
case the advancements, were made 
prior to the performance of the sery- 
ices for which the liens are 
claimed, and for a much stronger 
reason are prior thereto’’). 

1. See statutory provisions; and 
Bobcock v. Peters, 13 Man. 124, 20 
CanLTOccNotes 262, 421 (a mechan- 
ic’s lien registered before the mort- 
gage and without notice thereof). 

2. Ala.—kKirby v. Raynes, 138 Ala, 
194, 35 S 118, 100 AmSR 39. See In 
re Grocers’ Baking Co., 266 Fed. 900 
[aff 277 Fed. 1015 mem] (a mortgage 
to secure future advances, although 
not so expressed on its face, is valid 
as against subsequent purchasers 
and encumbrancers, at least so far 
as to secure advances made before 
the equities of others attach, in the 
absence of fraud or bad faith). , 

Cal.—Tapia v. Demartini, 77 Cal. 
383, 19 P 641, 11 AmSR. 288. 
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of the advances stipulated to be made or which may 
be brought within its security, and that it cannot 
take precedence of valid junior lens for any ex- 
cess over that amount,® at least if an undefined 
excess, although secured by the mortgage, is not 
advanced prior to the attaching of the junior lien,* 
and that debts created or advances made to the 
mortgagor subsequent to the, mortgage cannot be 
tacked to the mortgage debt, to the prejudice of 
junior lienors, when the mortgage does not expressly 
provide for such subsequent advances. This rule 
applies, even though subsequent advanees were made 
upon the credit of the mortgage security,® or were 
stipulated for in an agreement of the mortgagor 
and mortgagee subsequent to the mortgage.’ And 
further, when all the stipulated advances have been 
‘made and repaid, it is doubtful whether the par- 
ties can keep the mortgage alive, as security for 
new advances, as against intervening rights of third 
persons.8 Where a mortgage was given to secure 
advances only until a specified date, subsequent 
agreements between the parties making the mort- 
gage security for subsequent advances would not 
be binding upon purchasers under a contract made 
and recorded prior to such subsequent agreements.°® 

The law requires mortgages to be recorded’? and 
a recorded mortgage for future advances is notice 
to all parties subsequently dealing with the prop- 


Ill.— Good v. Woodruff, 208 Ill. A. 
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without also redeeming the second. 


[§§ 465-466 


erty as to the amount advanced pursuant to the 
mortgage, although the latter does not specify any 
particular sum which it is to secure." 

A construction loan mortgagee!2 who learns that 
part of the purchase money is secured by a second 
mortgage owes no duty to the second mortgagee to 
see that all future advances are applied to increase 
the value of the property.’® 

Under a land titles act!+ it has been held that 
a registered mortgage for a specified amount to be 
advanced has priority over a registered execution 
as to money subsequently advanced by the mort- 
gagee, if the latter has no express notice of the 
execution.?® 

[§ 466] (2) Optional or Absolute Liability To 
Make Advances.1° While it has been said that there 
is a decided contrariety of judicial views on the 
subject,'* many of the decisions make the effective- 
ness of such a mortgage depend upon the character 
of the liability assumed by the mortgagee with 
reference to making the advances, holding that, 
if it is optional with him to make or refuse such 
advances, he will be protected by the security of 
his mortgage only as to advances made before the 
attaching of a junior lien, while if he is under a 
binding obligation to make the advances in any 
event, the mortgage will cover advances made after, 
as well as before, the junior lien.18 It has been 


15. Marshall Wells Alberta Co. v. 


147. Tenison v. Sweeny, 1 J. & L. 710. Alliance Trust Co:;, Litd., 15 Altas ie 
Iowa.-—Belle Plaine Corn Belt 6 Hughes v. Worley, 1 Bibb{|571, 52 DomLR 600, [1920] 1 West 

Trust, etc., ‘(Bank v. May, 197 Iowa] (Ky.) 200. Wkly 907. 

64, 196 NW 735. 7. Utica Bank v. Finch, 3 Barb. 16. Validity between the parties 
Ky. —Kentucky Lumber, etc., Co.}Ch. (N. Y.) 298, 49 AmD 175; Mc-|see supra’ § 365. 


v. Kentucky Title Sav. Bank, etc., 
Co., 184 Ky. 244, 211 SW 765, 5 ALR 
391. 

And see supra § 362; and infra text 
and note 11. 

[a] “It is always better, however, 
for obvious reasons, that the mort- 
gage should be drawn so as to show 
the true object and purpose of the 
transaction, for suspicion is engen- 
dered by misrepresentation, but dis- 
armed by a statement of the truth.” 
Tully v. Harloe, 35: Cal. 
AmD 102. 

8. Balch v. Chaffee, 73 Conn. 318, 
47 A 327, 84 AmSR 155; Wagener v. 
Breed, 29’ Nebr. 720, 46 NW 286 (the 
lien of the mortgage is limited to 
the amount specified in it, as against 
other lienors, although, as to the 
mortgagor himself, it may be good 
for all that has been actually ad- 
vanced). | t 
Vacuum Oil Co, v. Liberty Re- 


4. 
fining Co., (Tex. Civ. A.) 265 SW 749. 

5 Ala.—Schiffer v. Feagin, 51 
Ala. 335. 

Ark.—Whiting v. Beebe, 12 Ark. 
421. 


Cal.—Fuller v. McClure, 48 Cal. A 
TS55 199" P1027 5 

Ill.—-Carpenter v. Plagge, LOZ 
82, 61 NE 530. 

Towa.—Fuller v. Griffith, 91 Lowa 
632, 60 NW 247. 

Ky.—Hughes y. Worley, 1 Bibb 
200. 

N. Y.—Utica Bank v. Finch, 3 
Barb. Ch. 293, 49 AmD 175; James 
v. Morey, 2 Cow. 246, 14 AmD 475. 

Ss. C.—McCaughrin v. Williams, 15 
S. C7505: 

Va.—Colquhoun vy. Atkinson, 6 
Munf. (20 Va.) 550; McClanachan v. 
Siter, 2 Gratt. (43 Va.) 280. 

[a] ‘Where, however, a first mort- 
gagee without notice of an interven- 
ing judgment advances to the mort- 
gagor a further sum of money and 
takes from him another mortgage 
for the old debt as well as the sum 
afterward advanced, it has been held 
that the intervening encumbrancer 
cannot redeem the first mortgage 


302, 309, 95 |} 


Caughrin v. Williams, 15 S. C. 505. 

8. Hayhurst v. Morin, 104 Me. 169, 
175, 71 A 707 [cit Cyc]; Norwood v. 
Norwood, 36 S. C. 331, 15 SE 382, 31 
AmSR 875 (as against junior liens 
the mortgage cannot be thus con- 
tinued for the security of new ad- 
vances, after the repayment of the 
advances originally contemplated). 

9. Keese v. Beardsley, 190 Cal. 
465, 213 P 500, 26 ALR 1538. 


cei Priority of record see infra 
11. Witczinski v. Everman, 51 
Miss. 841. See Mechanics’ Bank v. 


McComb City First Nat. Bank, 117 
Miss. 487, 78 S 355 (where, however, 
the court found it unnecessary to 
decide: the point last above stated). 

12 See infra this note. 

[a] Tllustration of “what is popu- 
larly called ‘a construction loan 
mortgage’” see Tripp v. Babcock, 
195 Mass. 1, 5, 80 NE 593. 

[b] Interest on amount named.— 
Where a mortgage was taken for 
five thousand dollars to secure ad- 
vances to be made for the construc- 
tion of a building, and the note pro- 
vided for interest from date on the 
whole sum, the mortgagee, as 
against the second mortgagee, was 
entitled to interest on five thousand 
dollars up to the date when the 
mortgagor was adjudged a bankrupt, 
although more than the amount ac- 
tually advanced, and on the latter 
amount after that date. Tripp v. 
Babcock, 195 Mass. 1, 80 NE 593 (as 
the construction loan mortgagee was 
required to keep the full amount in 
readiness, his interest on it was 
necessary to his full compensation; 
but, when the mortgagor went into 
bankruptcy, the mortgagee’s duty to 
make further advances ceased, and 
as against the second mortgagee, at 
any rate, he no longer should be al- 
lowed interest on anything more 
than the amount actually advanced). 

13. Tripp v. Babcock, 195 Mass. 1, 
80 NE 593. 

14. Generally see Records [34 Cyc 
597 et seq]. 


| 


17. Atkinson v. Foote, 44 Cal. A. 


149, 186 P 831, 836 (so stating). And 
see infra § 40. 

18. U. S.—Tompkins v. Little 
Rock, ete., R. Co.,' 16, Fed. 6.) See 
Mattamuskeet Drain. Dist. v. Wills, 
236 Fed. 362, 514 (where the 
question and authorities are dis- 
cussed). 


Cal.—Machado v. Bank of Italy, 67 


Cal. A. 769, 228 P 369 supra § 464. 
text and note 96 {a] (1); Fuller v. 
McClure}, 48 (Cal. Al .185.°191 Pog 
Conn.—Boswell v. Goodwin, 31 
Conn. 74, 81 AmD 169. 
Ind.—Brinkmeyer vy, Browneller, 
55 Ind. 487. . 
Iowa.—Belle Plaine Corn Bett 
Trust, etc., Bank v. May, 197 Iowa 


54, 196 NW 735, 739 [cit 'Cyce]. 

Mass.—Barry v. General Mortg., 
etc., Corp., 150 NE 293; Whelan v. 
Exchange Trust Co., 214 Mass. 121, 
100 NE 1095, Gray v. McClellan, 214 
Mass. 92, 100 NB 1093. 


Mich.—-Ladue v. Detroit, ete, R. 
Co., 18 Mich. 380, 87 AmD 759. 
Minn.— Erickson — v. Ireland, 1384 


Minn. 156, 158 NW 918. 

N. J.—Germania Bldg., etc., Assoc. 
v. B. Fraenkel Realty Go., 82 N. J. 
Eq. 49, 88 A 305 [aff 84 ’N. J. Eq. 
164, 93 A 591]; Williams v. Gilbert, 
37 N. J. Eq. 84; Heintze v. Bentley, 
34 N. J. Ea. 562. 

N. Y.—Hyman v. Hauff, 138 N. Y. 
48, 33 NE 735; Ackerman v. Hun- 
sicker, 85 N. Y. 43, 39 AmR 621; 
Scheurer v. Brown, 67 App. Div. 567, 
73 hee 877. 

N. C.—Weathersbee v. Farrar, 97 
N. C: 106, 1 SE 616. 

Oh.—Kuhn vy. Southern Ohio L. & 
a Co.; -101°"Oh: St: 34) “126°9NE 

Pa.—Land Title, etce., Co. v. Shoe- 
maker, 257 Pa. 213, 101 A 335; Bank 
of Commerce's App., 44 Pa. 423; 
Montgomery County Bank’s App., 36 
Pa. 170 [sub nom. Parker v. Jacoby, 
3 Grant 300]; Pennock v. Copeland, 
IY Phila 29° 

Eng.— West v. William, [1898] 1 
Ch, 488. 


—- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page.and note number. 
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‘Lien.°° 


advances, 


-future advances. 


§§ 466-468] 


held that the general rule, that the lien of a mort- 
gage given to secure voluntary future advanees will 
_ be postponed as to such advances as are made after 
knowledge of the existence of a subsequent mort- 
‘gage in favor of the holder of the latter, does not 
-apply where the obligation to advance exists or 
where the right to decline depends upon facts out- 
side the instrument, which may be the subject of 
dispute or contention; and in such event the holder 
of the first security is warranted in making the ad- 
vances in reliance upon his mortgage.'® 
[§ 467] (8) Advances before Notice of Other 
According to many of the decisions, the 
a mortgage to secure future 
advances may safely continue making advances fin- 


mortgagee holding 


{a] “A distinction has been drawn 
between mortgages in which the 
mortgagee is obligated to advance a 
given sum, and those in-which he is 
not so bound. ” Witezinski v.. Ever- 
man, 51 Miss. 841, 846 (where, how- 
ever, the court found it necessary to, 
determine the question). 

[b] Rule applied.— (1) Where 
two successive mortgages are given 
on the same property, both to Secure 
future advances, and each making it 
optional with the mortgagee to make 
the advances or not to do so, the 
optional or conditional character of 
the second mortgage is immaterial 
in determining its rank as a lien, 
provided only. that advances under 
it are actually made before the ad- 
vances under the senior mortgage 
over which they claim precedence. 
Boswell v. Goodwin, 31 Conn. 74, 81 
AmD, 169: (2) Where the _ full 
amount of the advancements to be 
made to purchase land and construct 
a building thereon was. definitely 
fixed by a mortgage of the land se- 


curing the same, the continuance of 


the work of construction after an 
attachment of the land was not an 
attempt to tack on a new debt, but 
the carrying out of the contract ac- 
cording to its terms, and an advance- 
ment made after the attachment was 


.secured by the mortgage and supe- 


rior to the attachment. Gerrity v. 
Wareham Sav. Bank, 202 Mass. 214, 
88 NE 1084. (3) A mortgage, duly 
recorded, given for definite future 
which the mortgagee is 
obligated to make, is. entitled to 
priority for the full amount of such 
advances over a,subsequent mort- 
gage, recorded after the first one, 
although prior to the making of the 
Kuhn v. Southern 
Onto Ts, Sal Coy 10Iy ON KSt: 845) 126 
NE 820 [aff 12 Oh. A. 184] (distin- 
guishing Svnader v. Lawler, 17 Oh. 


.371, 49 AmD 461 because that case 


was decided with reference to fu- 
ture advances, neither the amount 


nor the purpose of which was speci- | 
in the instrument, and because 


fied 
there was not involved in that case 
the question of future advances 


“which the mortgagee was under obli- 


gation to make). 

In Texas see supra § 465° note 99 
fa] (2). 

19. Hyman v. Hauff, 138 N, Xia 253 
33 NE 735. 

20. In Texas see supra § 465 note 
99 fal} (2). 

21. Sufficiency of notice see infra 
§ 511 text and note’ 32 [a]. 

22. Belle Plaine Corn Belt Trust, 
etc., Bank.v. May, 197 Iowa 54, 196 
-NW 735; Pierce v. Canada Perma- 
nent Loan, etc., Co., 25 Ont. 671 [app 
‘dism 23 Ont. A. 516]. And see cases 
infra note 23. 


23. Cal.—Tapia v. Demartini, 77 
Peal, 383, 19°F 641, 11 “AmSR._ 288; 
.Atkinson v. Foote, 44 Cal. A. 149, 186 
sete 

Conn.—Rowan v. Sharps’ Rifle 
Mfg. Co., 29 Conn. 282. j 
: Ky.—Nelson Ve | BOYyiCe, 4, J. J. 


Marsh. 401, 23 AmD 411. 
N. J.—U. uSH Trust Co. v. Lanahan, 


28 AL OTIS. 
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such notice.?* 


50 N. J. Eq. 796, 27 A 1032; Lanahan 
v. Lawton, 50 N. J. Eq. 276, 23 A 
476; Sayre v. Hewes, 32 N. J. Ea. 652; 
Ward v. Cooke, 17 N. J. Bq. 93; Bell 
v. Fleming, 12 N: J. Eq. 13. 

N. Y.—Robinson vy. Williams, 22 


N. Y. 380; Huntington v. Kneeland,, 


102 App. Div. 284, 92 NYS 944 [aff 
187,, N.Y... 563 ,;mem, 80) > NE 1111 
mem]; Reynolds v. Webster, 71 Hun 
378, 24 NYS 11338; Bissell v. Kellogg, 
60 Barb. 617 [aff 65 N. Y. 432]. See 
Ackerman.v. Hunsicker, 21 Hun 53 
[rev on other grounds 85 N. Y. 48, 39 
AmR 621]. 

N. D.—Merchants’ State Bank v. 
Tufts, 14 N. D. 238, 103 NW 760, 116 
AmSR 682. 

S. C.—Chester Nat. Bank v. Gun- 
house, 17 S. C. 489. 

Tex.—Cisco Banking Co. v. Key- 
stone Pipe, etc., Co., (Commn. A.) 277 
SW 1060. 

Vt.—McDaniels v. Colvin, 16 Vt. 
300, 42. AmD -bT2. "fquot.. Pateh .v. 
Montpelier First Nat. Bank, 90° Vt. 
4, 96 A 423, 424]. 

Va—Alexandria Sav. ENSty wow 
Thomas, 29 Gratt. (70 Va.) 483. 

W. Va.—Hall v. Williamson Gro- 
cery Co., 69 W. Va. 671, 72 SE 780. 

{a] Inasmuch as a prior mort- 
gagee is not bound to know of sub- 
sequent transactions between his 
mortgagor and third persons, ad- 
vances made by him on the faith of 
his mortgage’ security cannot be su- 
perseded by an intervening encum- 
brance. ‘Nelson v. Boyce, 7 J. J. 
Marsh. (Ky.), 401, 23 AmD 411. 

{b] Illustration. — Knowledge by 
one, secured under a deed of trust 
for future advances, that his trust 
debtor intends to give a subsequent 


‘deed of trust to another creditor 


does not affect his security for ad- 
vances made before he has notice of 
the actual execution of the subse- 
quent, deed of trust. Hall v. Wil- 
liamson Grocery Co., 69 W. Va. 671; 
72 SE 780. 
24. Robinson v. Williams, 22 N. Y. 
380. 
25. Ih Texas sce supra § 465 note 
99 aged ure 
U. S.—Ripley Vv. Harris, 20 F. 
Gan “No. is 853, 3, Biss: 199% 
etc.,, Soc: v. Bur- 
nett, 106 Cal. 514, BIRO o 22s Sl flee Leos 
Atkinson v. Foote, 44 Cal. A. 149, 186 
EP Soe 
Conn.—Boswell  v. 
Conn, 74, 81 AmD 169. 
Ill.—F rye v. State Bank, 11 Ill. 
367. 
Ind.—Brinkmeyer  v. 
55 Ind. 487. 
Iowa.—Steckel v. Selix, 198 Iowa 
339, 197 NW 918. 


Goodwin, 31 


Browneller, 


Ky.—Hughes v. Worley, 1 Bibb 
200. 

Mass.—Gray v. McClellan, 214 
Mass. 92, 100 ‘NE 1098. } 

Minn. — Finlayson v. Crooks, 47 


Minn. 74, 49 NW 398, 645. 

Nebr.—J. S. Gabel Lumber Eo: v: 
West, 95 Nebr. 394, 145 NW 849. 

N. J.—Germania 'Bldg.. etc., Assoc, 
v. B. Fraenkel Realty Ro $2 Nod: 
Eq. 49, 88 A 305 [aff 84 N. J. Eq. 164, 
Heintze y. Bentley, 34 
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til he has notice”! of. the attaching of a junior lien, 
and will be pretected in such advances,?* even where 
it was optional with him to make them before 
Thus a mortgage of land to secure 
future advances, the limit ot which is not defined, 
is good for the amount of the advances thus made 
as against a creditor by judgment recovered before 
such advances become due.”* 

[§ 468] (4) Advances after Notice of Other Lien.?° 
After notice, of the attaching of a junior len, the 
senior mortgagee will not be protected in making 
further advances under his mortgage, at least where 
-he was under no binding engagement to make 
such advances,”* and even, ‘according to the English 


N. J. Hq. 562; Bell v. Fleming, 12 


IN: Jp Hq. 03), Laff 12, Neo 2g, 49015 
Griffin v. New Jersey Oil Co., 11 
N. J. Ba. 49: 


N. Y.—Scheurer v. Brown, 67 App. 
Div. 567, 73 NYS 877; Hall v. Crouse, 
13 Hun 57; Craig v. Tappin, 4 N. Y. 
Super. 78. 

N. C.—Todd v. Outlaw, 79 N. C. 

N. D.—Merchants’ State Bank v. 
Tufts, 14 N. D. 238,103 NW 760, 116 
AmSR 682. 

Oh.—Spader v. Lawler, 17 Oh. 371, 
49 AmD 461. 

Pa.—Montgomery County Bank’s 
App., 36 Pa. 170 [sub nom. Parker v. 
eae eee 3 Grant 3001. 

S. C.—Seaman v. Fleming, 28 S.C. 
Eq. 283. 

Vt.—Patch vy. Montpelier First 
Nat. Bank, 90 Vt. 4, 96 A 423. 

W. Va.—Simms v. Ramsey, 90 SE 
842; Hall v. Williamson Grocery Co., 
69 W. Va. 671, 72 SE 780. 

Eng.—Union Bank of Scotland v. 
Scotland Nat. Bank, 12 App. Cas. 53; 
Freeman v. Laing, [1899]:2 Ch. 355; 
In re Chute, [1914] 1 Ir. 180; In:re 
O’Byrne, L. R. 15 Ir. 373; Hopkinson 
v. Rolt, 9 H. L. Cas. 514, 11 Reprint 
829, 3 BRC 523. 

Ont.—Blackley v. Kenny, 16 Ont. 
A. 522 [foll Blackley v. Kenney, 19 

Sask.—Robinson y. Ford, 7 Sask. 


Ont. 169]. 
L. 448, 19° DomLR 572,,7 WestWkly 


235. 


Tae 

And see supra § 465 note 99; § 466 
note 18. 

[a] Rule applied.—(1) Where a 


mortgagor abandoned.and failed to 
complete a building on ‘which a 
building loan association had loaned 
three thousand dollars under a trust 
deed securing that loan and further' 
advances, subsequent expenditures 
by the association in excess of the 
three thousand dollars, to complete 


‘the building, with knowledge of the 


existence of another trust deed on 
the land, were not entitled to pri- 
ority over such other trust deed, on 
the ground that they were further 
advances of an involuntary charac- 
ter, where the property as \it stood 
when abandoned was of value suffi- 
cient to protect the original three 
thousand dollar loan, Althouse v. 
Provident Mut. Building-Loan As- 
Sacy b9" Cali uAs 305" 2099 2 TOLsENa @,) 
It has been held that, where a mort- 
gage has been given for a sum cer- 
tain, only part of which is ad- 
vanced at the time, and before the 
rest of the consideration is advanced 
by the mortgagee a Second mortgage 
is made of which the first mortgagee 
has notice, the latter’s lien for the 
rest of the money which he after- 
ward lends will be postponed to the 
second mortgage, it being considered 
that after notice of the subsequent 
encumbrance the first mortgagee 
would be acting contrary to good 
faith in thus increasing his lien. 
Frye v. State Bank, 11 Ill. 367. (3) 
It seems that such rule applies when 
it appears as matter of law from an 
inspection of the instrument’that the 
prior mortgagee may decline to make 
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rule, where he was so,bound.?? 


point.?° 


mortgage.°*° 


[§ 469] b. Mortgages To Secure Contingent Lia- 
A mortgage given to indemnify the mort- 
gagee or to secure him against a secondary or 
contingent liability,?! such as that of an indorser 
or surety, may take precedence over liens created 
subsequent to its execution, although before lia- 
bilities were incurred,*? under the same limitations 
as those above stated®* with reference to mort- 
gages to secure future advances.** In the absence 
of actual or constructive knowledge of the exist- 


bilities. 


the advances at his pleasure without 
taking the risk of subjecting himself 
to damages or 1OSS. Hyman Vv. 
Hauff, 138 N. Y. 48, 33 NE 785. 

[b] A senior equitable title by 
virtue of a contract with the mort- 
gagor who purchased is protected 
under the rule stated in the text. 
Steckel v.. Selix, 198 Iowa 339, 197 
NW 918. : 

[c] A knowledge of the existence 
of the later mortgage (1) is enough 
to affect the prior mortgagee, aS to 
his future advances, even though he 
is not notified of the advances actu- 
ally made under the later mortgage. 
Boswell v. Goodwin, 31 Conn. 74, 81 
AmD 169. (2) But this is not true 
of a mere knowledge on the part of 
the senior mortgagee that his mort- 
gagor intends to give a second mort- 


gage on the _ premises. Craig v= 
Tappin, 4 N. Y. Super. 78. ; 
{d] Such rule does not apply 


when a party subjects himself to 
damages by declining to perform or 
to make the advances, or where the 
loss of the profits or fruits of the 
contract will follow a failure or 
omission, on the part of the first 
mortgagee, to perform. Hyman v. 
Hauff, 138 N. Y. 48.33 NE 735. 

27. Blackley v. Kenny, 16 Ont. A. 
522. But see infra § 469 note 37. 

[a] Rule vindicated.—‘Hven if 
the first mortgagee has agreed to 
make further advances on the prop- 
erty mortgaged to him, the mort- 
gagor is under no obligation to take 
further advances from him and from 
no one else, and if the mortgagor 
chooses to borrow money from some- 
one else, and to give him a second 
mortgage, the mortgagor thereby re- 
leases the first mortgagee from his 
obligation to make further ad- 
vances.” West v. Williams, [1899] 
1 Ch. 132, 143 (per Lindley, M. R.) 
[quot Royal Bank vy. Doering, 33 
B. C. 257, £1924] 1 DomLR 488, 490, 
[1924] 1 WestWkly 251]. 

28. Frye v. State Bank, 11 Ill. 
867; Spader v. Lawler, 17 Oh. 371, 49 
AmD 461 [rev sub nom. Longworth 
v. Bonsall, 1 Oh. Dec. (Reprint) 85, 
2 WestLJ 70]; Montgomery County 
Bank’s App., 386 Pa. 170 [sub nom. 
Parker v. Jacoby, 3 Grant 300]; Gar- 
ber v. Henry, 6 Watts (Pa.) 57. 

29. Tapia v. Demartini,. 77 Cal. 
383, 19 P 641, 11 AmSR 288; Atkin- 
son v. Foote, 44 Cal. A. 149, 186 P 
831; Belle Plaine Co. Belt Trust, 
etc., Bank v. May, 197 Iowa 54, 196 
NW 735; Hall v. Williamson Gro- 
cery Co., 69 W. Va. 671, 72 SE 780; 
Pierce vy. Canada Permanent Loan, 


ete; Co... 200 Ont. 671" [lappy dismi i273 
Ont. A. 516]. And see infra § 516 
note 59. 

Sufficiency of notice see infra 
§ 511 note 32 [a]. 

30. Pateh v. Montpelier First 


Constructive notice 
is sufficient for this purpose, and the recording of 
the junior encumbrance will charge him with such 
notice; but there is contrary authority on this 
And in some jurisdictions actual notice 
that the junior interest objects to the making of 
the senior interest any larger must be given in order 
to prevent further advances on the security of the 


‘mortgagor. 
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debt when the 


Nat. Bank, 90 Vt. 4, 96 A 423 (such 
is the rule in Vérmont, “however it 
may be elsewhere’). And see infra 
§ 503 note 66. 

31. Time when lien attaches see 
supra § 430. 

- 32. See case infra this note. 

[a] Rule applied.—Under a mort- 
gage, given as collateral to a bond 
of the mortgagors, conditioned that 
they would pay all notes made or 
indorsed for their accommodation, 
and that on default in payment of 
any part of the notes the mortgagee 
might sell the premises, and the 
whole of the principal of the notes 
and interest should become due at 
his option after default in payment 
of any of the notes, although the 
other notes were not yet due and 
payable, the mortgagee may, on de- 
fault in payment of one note, take 
up that and the other notes not due, 
and hold the mortgage as security 
therefor, as against a subsequent 
Mead v. Hammond, 185 
NOS oe Oo NIB al Osz 

33. See supra §§ 466, 468. 

34. %Ind.—Brinkmeyer y. Helbling, 
57 Ind. 435; Brinkmeyer v. Brown- 
eller, 55 Ind. 487. 

Ky.—Burdett v. Clay, 8 B. Mon. 


287. 

La.—Hooper vy. Union Bank, 10 
Rob. 68. 

Miss.—Huntington vy. Cotton, 31 
Miss. 253. 


N. J.—Jones v. State Banking Co., 
34 N. J. Eq. 543. 

N. Y.—Ackerman vy. Hunsicker, 85 
N. Y. 48, 39 AmR 621; Goodhue vy, 
Berrien, 4 N. Y. Super. 630. | 


Oh.—Kramer yy. Farmers’, , etc., 
Bank, 15 Oh. 253. 
Pa.—Lyle v. Ducomb, 5 Binn. 


585. 
Tex.—Freiberg v. Magale, 70 Tex. 
116, 7 SW 684. 
Va.—Bowman vy. Reinhart, 89 Va. 
33 


435, 16 SE 279. 

Eing.—Royal Bank y. Doering, 

Br (Cs sabi, ) (1924), i= Momilik 6 488s 
[1924] 1 WestWkly 251 [dist West v. 
Williams, [1899] 1 Ch. 132, and Hop- 
kinson vy. Rolt,.9 HM. L. Gas. 5145 11 
Reprint 829, 3 ERC 5238). 

SS. Farr v. Nichols, 132 N. Y. 327, 
30 NE 834. 

[a] Future indorsements. — A 
mortgage given to indemnify a per- 
son against loss or damage growing 
out of indorsements thereafter to be 
made by the mortgagee for the 
mortgagor constitutes a lien prefer- 
able to the lien of a judgment ren- 
dered after such indorsements have 
been made. Kramer vy. Farmers’, 
etc., Bank, 15 Oh. 253. 

3G. Hooper v. Union Bank, 10 
Rob. (La.) 63; Huntington vy. Cotton, 
Bae 253; Man vy. Elkins, 10 NYS 

87. Royal Bank v. Doering, 33 B. 
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ence of a second mortgage, the first mortgagee 
has the same right to make indorsements upon 
the faith of his mortgage security as if the third 
person’s mortgage had not been made.*® 
mortgagee must show that he has actually paid or 
become legally liable to pay the claim or debt in- 
demnified against.*° 
that he was legally liable to pay the contingent 


But the 


If, however, he does show 


second mortgage was given, his 


payment thereof after actual notice of the second 
mortgage is within his security.*” 

[§ 470] 4. Priority of Purchase-Money Mort- 
gages®**—a. In General. 
unpaid balance of purchase money on a sale of land, 
simultaneously with a deed of the same and as part 
of the same transaction,®® is entitled to the highest 
consideration of a court of equity,*® and takes prece- 
dence of prior judgments and all other existing and 
subsequent claims and liens of every kind against 


A mortgage given for the 


C. 257, [1924] 1 DomLR 488, [1924] 
1 WestWkly 251 [dist West v. Wil- 
liams, [1899] 1 Ch. 132, and Hopkin- 
son v/ Rolt,. (9H. Ii .Casi%514, 11 Res 
print 829, 3 ERC 523]. 

38. Priority over: 
ease of homestead see Homesteads 
Mechanic’s lien see Mechanics’ Liens 

Z0SC Hap ate 
Right of dower see Dower § 86. 

39. See cases infra this note; and 
cases infra notes 40, 41. 

_[a] Necessity of same transac- 
tion.—Where one entered into an 
agreement for ‘the erection of a 
building on a lot of which he was 
not then the owner, but which he 
afterward purchased, and a deed to 
him and the mortgage by him on the 
lot were delivered simultaneously, in 
order to render his seizin instantane- 
ous in law, so as to prevent a me- 
chanic’s lien from attaching prior to 
the mortgage, the deed and the mort- 
gage must have been part of the 
same transaction. Libbey v. Tidden, 
192 Mass. 175, 78 NE 313 (in an ac- 
tion to enforce a mechanijc’s lien the 
evidence was held to sustain a find- 
ing that a deed and mortgage given 
by the grantee to secure a loan for 
the erection of a building on the 
land, although delivered and_ re- 
corded simultaneously, were not 
parts of the same _ transaction). 
Priority of mechanic’s lien generally 
see Mechanics’ Liens § 869 et 


seq. 

[b] Waiver of priority. — “The 
vendor of real estate may, if he 
choose, exact a mortgage from the 
purchaser to secure the unpaid 
purchase-money, at the time of the 
sale. That is the vendor’s right, but 
surely he may waive such right; and 
if he does waive it, and allows an- 
other creditor of the purchaser, 
without notice of the non-payment 
of the purchase-money, to secure a 
mortgage on the real estate sold, 
such mortgage will be entitled to 
preference over a mortgage there- 
after acquired by such vendor to 
secure his unpaid purchase-money.” 


pronation Vv. Houston, 67% Indy a2iioy 
40. Brace v. Superior Land Co., 
65 Wash. 681, 118 P 910 (where a 


mortgage for the purchase price of 
property is lost by a failure of a 
court, registering the land under the 
Torrens Act [Remington & B. Code 
§§ 8806-8905]. to note it in the de- 
cree, and a new mortgage is given on 
the discovery of the mistake, the 
new mortgage is not an ordinary 
mortgage given to Secure an ante- 
cedent debt and is entitled to greater 
consideration in equity than a mort- — 
gage given to secure ordinary ante- 
cedent debts). And see infra § 546 
note 15. 


‘For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 470] 


the mortgagor, to the extent of the land sold,* thus 


MORTGAGES 


outranking a mortgage previously given by the same 


98 
Hillman, 130 


41. U. S.—Wright v. Phipps, 
Fed. 1007, 38 CCA 702. 
Ala.—Threefoot v. 
Ala. 244, 30 S 518, 89 AmSR 39; 
Cochran v. Adler, 121 Ala. 442, 25 
. Rae McRae v. Newman, 58 Ala. 


oan —Western Tie, Co. 
Campbell, 113 Ark. 570, 63" SW 253, 
AnnCas1916C 943. 

Cal.—Tolman y. Smith, 85 Cal. 280, 
24 P 743; Guy v. Carriere; 5 Cal. 
511; Jones v. Baxter, 51 Cal. A. 589, 
19% P 361. 

Colo.—Emery v. Ward, 68 Colo. 
373, 374, 191 Pp 99 [quot Cyc]. 

Conn.— Wiser v. Clinton, 82 Conn. 
148, 72 A 928, 135 AmSR 264, 

Fla:s—Cheves v. Gainesville First 
Nat. Bank, 79 Fla. 34, 83 S 870. 

Ga.—Scott v. Warren, 21 Ga. 408. 

Ida.—Kneen v. Halin, 6 Ida. 621, 
59: P 14. 

Ill—wWehrheim vy. Smith, 226 Ill. 
346, 80 NE 908; Roane v. Baker, 120 


Tll, 308, 11 NE 246, 2 NE 501; Elder 
v. Derby, 98 Ill. 228; Wright v. 
Troutman, 81 Ill. 374; Christie v. 
Hale, 46 Ill. 117; Fitts v. Davis, 42 


Ill. 391; Austin v. Underwood, 37 Ill. 
438, 87 AmD 254; Curtis v. Root, 20 
Tll. 53; Spitzer v. Williams, 98 Ill. 
A, 146 


Ind.—Fletcher v. Holmes, 32 Ind. } 


497. 

Iowa.—Green vy. Saxton, 196 Iowa 
1086, 196 NW 27; Koon v. Tramel, 71 
Iowa 132, 32 NW 243; Parsons v. 
Hoyt, 24 Iowa 154. 

Kan.—Warren Mortg. Co. v. Win- 
ters, 94 Kan. 615,620; 146 P. 1012; 
AnnCas1916C 956 [quot Cyc]. 

Me.—Moore v. Rollins, 45 Me. 493. 

Md.—Hooper v. Central Trust Co., 
81 Md. 559, 32 A 505, 29 LRA 262; 
Ahern v. White, 39 Md. 409. 

Mass.—Flynt v. Arnold, 2 Mete. 


619. 

Mich.—Heffron v. Flanigan, 37 
Mich. 274. 

Minn.—Marin v. Knox, 117 Minn. 
428, 136 NW 15, 40 LRANS 272; 


Jacoby v. Crowe, 36 Minn. 93, 30 NW 
441; Bolles v. Carli, 12 Minn. 113; 
Banning v. Edes, 6 Minn. 402. 

Miss. --Bainbridge v. Woodburn, 52 
Miss. 95. 

Mo.—Morris v. Pate, 31 Mo. 315. 

N. H.—Chamberlain v. Meeder, 16 
N. H. 381. 

N. J.—Henry McShane Mfg. Co. v. 


Kolb, 59 N. J. Eq. 146, 45 A 538; 
Bradley v. Bryan, 43 N. J. Eq. 396, 
13 A 806. 


N. Y¥.—Boies v. Benham, 127 N. Y. 
620,°28 NE 657, 14 LRA 55; Pope v. 
Mead, 99 N. Y. 201, 1 NE 671; Dusen- 
bury v. Hulbert, 59 N. Y. 541; Price 
v. Alyea, 13 App. Div. 184, 438 NYS 
355; Wilson v. Smith, 52 Hun 171, 4 
NYS 915; Hubbard v. Lydecker, 78 
Misc. 80, 137 NYS 714; Card v. Bird, 
10 Paige 426; Frelinghuysen v. Col- 
den, 4 Paige 204. 

N. C.—Virginia-Carolina Chemical 
Co. v. Walston, 187 N. GC. 817, 123 SE 
196; Allen v. Stainback, 186 N.C. 15, 
118 SE 903; Humphrey v. Buell- 
Crocker Lumber Co., 174 N. C. 514, 
93 SE 971. 

Oh.—Martin v. Vandeveer, 41 Oh. 
St. 437; Jarvis v. Hannan, 40 Oh. St. 
334; Ward vy. Carey, 39 Oh. St. 361; 
Stephenson vy. Haines, 16 Oh. St. 478. 

Or.—Ladd, ete., Bank v. Mitchell, 
93 Or. 668, 184 P 282. 6 ALR 1420. 

Pa.—Coleman v. Reynolds, 181 Pa. 
317, 37 A 5438; City Nat. Bank’s App., 
91 Pa. 163; Cake’s App., 23 Pa. 186, 
62 AmD 328; Bratton’s App., 8 Pa. 
164; Chew v. Barnet, 11 Serg. & R. 
389; Weldon vy. Gibbon, 2 Phila. 176. 

Tex.—Glaze v. Watson, 55 Tex. 563. 

Va.—Moomaw v. Jordan, 118 Va. 
414, 87 SE 569, 4 ALR 427; Char- 
lottesville Hardware COPAY: Perkins, 
118 Va. 34, 41, 86 SE 869 [cit Cyc]: 
Straus v. Bodeker, 86 Va. 5438, 10 SE 


[41 C. J.—34] 


570; Utterback v. Cooper, 28 Gratt. 
(69 Va.) 233. 

Wash.—Bisbee v. Carey, 17 Wash. 
224, 49 P 220 [dist Wakefield v. Fish, 
62 Wash. 564, 114 P 180]. 

Wis. —Jones v. Parker, 51 Wis, 218, 
8 ent 124. 

C.—Kirk v. Harvey, 18 B. ‘a. 

645" 15 DomLR 488, 26 WestLR 747, 
5 WestWkly 980. 


Ont.—McMillan v. Munro, 25 Ont. 
A. 288, 
[a] Rule restated.— “One who 


executes a purchase-money mortgage 
is not regarded as obtaining the title 
and then placing an incumbrance on 
it. He is deemed to take the title 
charged with the incumbrance, which 
has priority even over preéxisting 
claims.”’ Warren Mortg. Co. v. 
Winters™ 94. Kan. W656 619, 14602 
1012, AnnCas1916C 956. 

{b] Principle and essence of pri- 
ority.— (1) “A purchase-money mort- 
gage is what the term implies, and 
is predicated on the theory that upon 
the simultaneous execution of the 
deed and mortgage the title to the 
land does not for a single moment 
rest in the purchaser, but merely 
passes through his hands and with- 
out stopping, rests in the mortgagee. 
It follows, therefore, that no lien, of 
any character can attach to the title 
of the mortgagee.’ Keefe v. Crop- 
per, 190 NW 971, 196 Iowa 1179, 1181, 
194 NW 305. (2) “A vendor of real 
estate has no occasion to examine 
the records for incumbrances cre- 
ated prior to his conveyance. He has 
the power to protect himself by a 
qualified or conditional transfer, or 
by any legal mode of creating a lien 
to secure himself for unpaid pur- 
chase-money. When he conveys.and 
instantly takes a reconveyance as 
such security, no authority is needed 
to demonstrate the gross injustice 
of permitting a prior mortgage from 
intervening to his prejudice.” Du- 
senbury v. Hulbert, 59 N. Y. 541, 545. 

[c] Doctrine of instantaneous 
seizin—(1) The priority of the pur- 
chase-money mortgage to other liens 
created before the execution of the 
mortgage rests upon the doctrine 
that the deed from the vendor and 
the mortgage by the vendee are 
parts of one single and entire trans- 
action. Because the seizin of the 
vendee is thus instantaneous, the 
title to the land does not for a 


single moment rest in him, but 
merely passes through him and 
vests in’ the mortgagee without 
stopping beneficially in the pur- 


chaser, and during such instantane- 
ous passage the prior lien cannot 
attach to the title. Lassen v. Vance, 
8 Cal. 271, 68 AmD 322; Illinois Cent. 
R. Co. v. McCullough,, 59 Ill. 166; 
Christie v. Hale, 46 Ill. 117; Curtis v. 
Root, 120) Dil =537 (H.. Ay Pitts Sons 
Mfg. Co. v. Poor, 7 Ill. A: 24; Laidley 
vy. Aikin, 80 Iowa 1a} 45 NW 384, 
20 AmSR 408; NicholS v. Overacker, 
16 Kan. 54; Moore v. Rollins, 45 Me. 
493; Flynt v. Arnold, 2 Metc. (Mass.) 
619; King v. Stetson, 11 Allen 
(Mass.) 407; New England Jewelry 
Co. v. Merriam, 2 Allen (Mass.) 390; 
Clark v. Butler, 32 N... J. Eq. 664; 
New Jersey Bldg., ete., Co. v. Bache- 
Ors, 104 SONG ged etud OOO Fao) RAN GAB 
Moring v. Dickerson, 85 N. C. 466; 
Commonwealth Title Ins., ete., Co. v. 
Ellis, 192 Pa. 321,. 43 A -1034, 73 
AmSR 816; Albright v. Lafayette 
Bldg., ete., Assoc., 102 Pa. 411; Jones 
v. Parker, 51 Wis. 218, 8 NW 124. 
(2) Thus a debtor who owned prop- 
erty subject to a mortgage and to a 
life interest had the life interest 
conveyed to him in order to permit 
him to make another mortgage to 
secure money borrowed to pay off 
the first. All these acts were done 
as parts of one transaction. It was 


mortgagor, before he took title to the 
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property,” 


held that the debtor’s seizin of the 
life interest was instantaneous and 
that an attaching creditor had no 
claim against it. Hazleton v. Lesure, 
9 Allen (Mass.) 24. (3) It has been 
argued that the vendor’s lien for 
unpaid purchase money would be 
good against prior creditors of the 
vendee, and that the taking of a 
mortgage subsequently to the con- 
veyance should not place the vendor 
in a worse condition than he would 
be in if he had relied upon his im- 


plied lien. Ray v. Adams, 4 Hun 
(N. Y.) 332. 
[d] Rule applied (1) so as to hold 


that a purchase-money mortgagee 
was deemed to be under no obliga- 
tions to see that the grantor of his 
mortgagor received the money. Wick- 
Tein v. (Kidd, (Md.) {131 A 780. (2) 
Where land is bought by a father, 
and the first payment is made by 
him with his own money and a pur- 
chase-money mortgage given for the 
balance in his name, a statement in- 
serted in the mortgage to him, after 
the description, that the land is 
deeded to him in trust for his minor 
son, will not vest the son with the 
legal title so as to enable him to 
contest the foreclosure of such mort- 


gage. Strong v. Ehlé, 86 Mich. 42, 
48 NW 868. 
[e] Priority over mechanic’s lien. 


—A purchase-money mortgage exe- 
‘cuted at the same time as the deed 
to the mortgagor has priority over a 
mechanic’s lien for services rendered 
as an architect at the request of the 
purchaser before the deed and mort- 
gage were executed. Weinstein v. 
Montowese Brick Co., 91 Conn. 165, 
99 A 488. Architect’s lien for serv- 
fee generally see Architects §§ 17- 


{f] A previous judgment lien (1) 
is subordinate to a purchase-money 
mortgage. Cheves vy. Gainesville 
First Nat. Bank, 79 Fla. 34, 83 S 870; 
Kent v. Bailey, 181 Iowa 489, 164 NW 
852. (2) Likewise subordinate is a 
prior judgment obtained to secure a 
loan with which to make a cash pay- 
ment. Pearson v. Hoovler, 44 Pa. Co. 
596. And see Judgments’§ 932. 

Ce] Mortgagor an incompetent.— 
A grantor ignorant of any legal in- 
capacity of the grantee, for whom 
there was an unrevoked appointment 
of a conservator, conveyed his equity 
of redemption in mortgaged land to 
the grantee, who simultaneously 
gave his note for the price and 
a mortgage on the land to secure it. 
The grantor assigned the note and 
mortgage to the holder of the orig- 
inal mortgage. The grantee executed 
mortgages to third persons. It was 
held that the interests of the third 
persons were subordinate to the 
interests of the holder of the orig- 
inal and purchase-money mortgages. 
Wiser v. Clinton, 82 Conn. 148, 72 A 
928, 185 AmSR 264. 

[h] Extent of security.—A pur- 
chase-money mortgage is not entitled 
to priority, as against an existing 
judgment creditor of the mortgagor, 
except in so far as it is really for 
purchase money; if it also includes 
security for borrowed money, rent, 
and usurious interest, it will not 
have precedence as to these claims. 
Gorham vy. Farson, 119 Ill. 425, 10 
NE 1. 

[i] Mistake in description. — A 
purchase-money mortgage which by 
mistake describes the wrong prop- 
erty is not entitled to priority over 
a subsequent mortgage correctly de- 
seribing it, given to a third person, 
for a valuable consideration, who 
has no notice, actual or constructive, 
of the rights of the prior mortgagee. 
Davis v. Lutkiewiez, 72 Iowa 254, 33 
NW 670. 

42. McMillan v. Munro, 25 Ont. A. 
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but expressed to cover after-acquired property.*% 
If such is the real character of the transaction, it 
is not necessary, at least, as between the parties,** 
that the mortgage should recite or otherwise show 
on its face that it is given for purchase money ;*° ’ 
but the contrary fact may be shown against it, as 
also any actual fraud which should postpone it to 
The lien of such a mortgage having 
attached, it is not displaced by any change in the 
form of the security,*7 although it may be subordi- 
nated, by the agreement of the parties, to an en- 
cumbrance which it would otherwise outrank,*® or 
the mortgagor may be estopped to elaim priority for 
While a purchase-money mortgage, 
like any other, must be put on the record,°° and 
proper diligence is required of the mortgagee in 
doing this, yet the priority of such a mortgage is 
not lost by the mere fact that the owner of it allows 
a junior mortgage to be first recorded, if there are 
no other circumstances to show his agreement or 


other liens.*® 


his mortgage.*? 


288. And see case infra this note; 
cases infra note 43; and supra § 445 
note 41 et seq. 

[a] Thus a mortgage given by a 
purchaser before his deed was deliv- 
ered and registered is subject to a 
purchase-money mortgage executed 
and registered at the time of the de- 
livery and registration of the deed, 
although the first mortgage was first 
registered, for the purchaser had no 
title when he executed the first mort. 
gage, and, as -tne delivery of the 
deed and execution of the purchase- 
money mortgage were concurrent, 
the title did not rest in the pur- 
chaser for any appreciable length of 
time, but passed immediately under 
the purchase-money mortgage, for 
“concurrent acts” are in law but 


one act. Hinton v. Hicks, 156 N. C. 
24, 71 SE 1086. 

Mortgage before acquisition of 
witle see supra § 445. 

43. New Orleans, ete, R. Co. v. 
Mellen, 12 Wall. (U. S.) 362, 20 L. 
Cd desde) Manmers, s lWaiisor olan COL Ve 


Denver, etc., R.:Co., 126 Fed. 46, 60 
CCA 588; Tolman v. Smith, 85 Cal. 
280, 24 P 743; Emery v. Ward, 68 
OOLOMOTS OU e aol 99) LauOteCy ell; 
Wendler v.. Lambeth, 168 Mo. 428, 63 
SW 684. 

44. Keefe v. Cropper, 190 NW 971, 
196 Iowa 1179, 194 NW 305. 

[a] “With the rights of a title 
purchaser who pays value without 
notice, either actual or constructive, 
of the outstanding secret equity a 
different rule must prevail.” Keefe 
v. Cropper, 190 NW 971, 196 Iowa 
1179, 1181, 194 NW 305. 

45. Warren Mortg. Co. v. Winters, 
94 Kan. 615, 146 P 1012, AnnCas1916C 
956; Commonwealth Title Ins., etc., 
@o. -v. (Ellis, 192 Pa. 321, 43) A 1034, 
73 AmSR 816. Compare Boies v. 
Benham, 127 N. Y. 620, 28 NE 657, 
14 LRA 55 (where two mortgages are 
executed.and recorded at the same 
time, and the equities of the holders 
are apparently equal, the fact that 
one mortgage recites that it is given 
‘to secure purchase money may deter- 


mine its priority as against the 
other, not containing such a re- 
eital). 

{al Rule stated.—If a mortgage 


is in fact given to secure purchase 
money, it secures the priority of lien 
provided by law, and, if it is not in 
fact given to secure purchase money, 
a recital that it is so given will not 
‘secure such priority. Continental- 
Equitable Title, etc., Co. v. Conser- 
vation Bldg., etc., Assoc., 266 Pa, 298, 
109 A 776. 

46. Kline v. Marty, 171 Ill. A. 495; 
Thomas v. Davis, 3 Phila. (Pa.) 171; 
Preston v. Wolfshafer, 30 PittsbLeg 
JINS (Pa.) 103, 


MORTGAGES 


rate bonds.*4 


to an attorney, 
amount due for 


47. Austin v. Underwood, 37 Ill. 


4388, 87 ‘AmD 254; Kimble v. Hs- 
worthy, 6 Ill. A. 517. 
[a] A new mortgage may, by 


mutual agreement, be substituted for 
the purchase-money mortgage, in 
which case equity will treat the sub- 
stituted mortgage as continuing to 
the mortgagee all the rights enjoyed 
under the original mortgage. Carr 
v. Caldwell, 10 Cal. 380, 70 AmD 740; 
Kimble v. Esworthy, 6 Ill. A. 517; 
Linville v. Savage, 58 Mo. 248; 
gone. v. Parker, 51 Wis. 218, 8 NW 

463 Young (we ‘Austin 100 CTI A. 
248; Mutual Loan, etc., Assoc. v. El- 
well, (38 4No SJ, Hawl3s) Londner iv. 
Perlman, 129 App. Div. 938, 113 NYS 
420 [aff 198 N. Y. 629 mem, 92 NE 
1090 mem]; Crombie v. Rosenstock, 
19 AbbNCas (N. Y.) 312; Herron v. 


PELerron soe Ol © Linkt© tao Om Om Ox 


Cir. Dec. 525. 

Agreements affecting priority see 
supra §§ 448, 464. 

49. See infra this note. 

[a] Tllustration.—‘“‘A vendor of 
land who induces one who has con- 
tracted to purchase it to expend 
labor and material in improving the 
land can not defeat the claims for a 
lien of those who contribute their 
labor and material to enhance the 
value of his property. In such a 
case, in the absence of a controlling 
agreement, he can not insist that the 
mechanic’s lien shall be subordinate 
to his mortgage subsequently given 
for the unpaid purchase price of the 
land when the sale is completed and 
the title transferred.” White v. Kin- 
cade, 95 Kan. 466, 469, 148 P 607, Ann 
Cas1916B 667. 

50. Thorpe V. Helmer, 275 Ill. 86, 
113 NE 954; Virginia-Carolina Chem- 
ical Co. v. Walston, 187 N. C. 817, 123 
SE 196; Humphrey v. Buell-Crocker 
Lumber Co., 174 N. C. 514, 93 SE 971; 
Colonial Trust Co,’ vi Sterchie.) 169 
N. C. 21, 85' SE 40. And see cases 
infra note 651. 

[a] Rule restated.—‘‘A purchase- 
money mortgage is as much subject 
to the Recording Act as any other.” 
Ebling Brewing Co. v. Gennaro, 189 
App. Div. 782, 786,179 NYS 384 (“The 
case of Dusenbury v. Hulbert, 59 N. 
Y. 541, is not to the contrary. The 
decision in that case was that the 
unrecorded ‘purchase-money mort- 
gage was entitled to priority over 
the mortgage first recorded because 
the mortgagee of the mortgage first 
recorded was not, under the Record- 
ing Act, a purchaser for a valuable 
consideration, as the mortgage was 
given to secure an antecedent debt. 


The discussion in the Dusenbury 
case regarding the status of a 
purchase-money mortgage has no 


nBaIee, 
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acquiescence in the postponing of his security.® 
Where a mortgage is given to secure money ad- 
vanced for the purchase of an outstanding tax title 
to the mortgaged premises, of which the validity 
is not questioned, it is entitled to priority over liens 
existing at the time of the sale for taxes and 
divested thereby.°? 

Mortgage by mortgagor with bond for title. 
Precedence is likewise given to a purchase-money 
mortgage executed after a mortgage from a person . 
having no other title than that implied in a bond 
for title from his vendor.®? 

Mortgage for roadbed prior to one to secure bonds. 
A mortgage given by a railroad corporation for land 
purchased for its roadbed takes precedence over a 
prior general mortgage to trustees to secure corpo- 


Mortgage not for purchase money. A mortgage 


given to secure payment of the 
legal services rendered, cannot be 


reference to the effect of the Re- 
cording Act, but to the question of 
priority right between a purchase- 
money mortgage and another which 
took effect concurrently therewith 
and which the ‘mortgagor agreed 
should be a first lien. It was held 
that the purchase-money mortgage 
representing the vendor’s lien was 
necessarily prior to any other mort- 
gage placed on the property by the 
vendee, for there never had been 
an instant when the vendee had a 
title free from the lien of the pur- 
chase-money mortgage. Such prior- 
ity may be displaced by the Record- 
ing Act, and when the effect of the 
Recording Act was considered the 
purchase-money mortgage was given 
priority only because the other mort- 
first recorded, was not given 
for a valuable consideration and, 
ee was not within the stat- 
WUter ye 

[b] A vendor who fails within a 
reasonable time to file his purchase- 
money mortgage will not be allowed 
a prior lien over a previous mort- 
gagee, Claiming under‘ an after-ac- 
quired property clause. In re Wil- 
liamsburg Knitting Mill, 190 Fed. 871 
[aff 193 Fed. 1020 mem, 113 CCA 87]; 
Murray Co. v. Satterfield, 125 Ark. 
85, 187 SW 927. 5 
_{e] In Pennsylvania by statute a 
purchase-money mortgage, in order 
to be entitled to priority over other 
liens, must be recorded within sixty 
days after its execution. Allen v. 
Oxnard, 152 Pa. 621, 25 A 568. 

Failure to record mortgage see 


infra § 532 note 81 [b]. 

51. Ill.— Continental Inv.,  ete., 
Soc. v, Wood, 168 Ill. 421, 48 Nw® 
221; Roane v. Baker, 120 Ill. 308) 


11 NE 246; Brainard v. Hudson, 103 
Ill. 218; Elder v. Derby, 98 Ill. 228; 


ee v. Knox College, 32 Iii. 
oO. 
Iowa.—Phelps v. Fockler, 61 Iowa 
340, 14. NW 729, 16 NW 210. 
Kan.—Kuehn vy. American Nat. 


Bank, 117 Kan. 717, 719, 232 P 1060 


[quot Cyc]. 

Reet al hh v. Hoskins, 23 Me. 
Mich.—Heffron V.. Mantean, yen 

Mich, 274. . 


Minn.—Jacoby v. Crowe, 36 Minn. 


93, 30 NW 441; Oliver v. Davy, 34 
Minn. 292, 25 NW 629. 
B. C.—Kirk v. Harvey, 18 B. C. 


645, 15 DomLR 488, 26 WestLR 747, 
5 WestWkly 980. 

52. Kaiser v. Lembech, 55 Iowa 
244, 7 NW 519. 

53. Alderson v. Ames, 6 Md. 52; 
Morris v. Pate, 31 Mo. 315. 

54. Hand v. Savannah, etc., R. Co., 
12 S. C. 314. And see Railroads [3% 
Cyc 548 text and note 48]. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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considered as a purchase-money mortgage, as against 


a prior judgment lien.®> 


[§ 471] b. Time of Execution of Mortgage.°® 
constitute a purchase-money mortgage, it is not nec- 
essary that the deed and mortgage should be in 
fact executed at the same moment, or even on the 
same day, provided the execution of the two instru- 
ments constituted part of one continuous transaction 
But if the mortgage is not 
made until a considerable time after the deed,®8 and 
they cannot be said to be even constructively simul- 
taneous, the mortgage will be subordinated to inter- 
vening valid liens®® acquired without notice that the 
mortgage was a purchase-money mortgage where the 


and was so intended.®’ 


55. Yarlott v. Brown, (Ind. A.) 
149 NE 921. 

56. Debt or liability secured see 
supra § 352. 

57. U. S.—Shooters Island Ship- 
yard Co. v. Standard Shipbuilding 
Corp., 293 Fed. 706; Pascault iv. 


Cochran, 34 Fed. 358. 


Ark.—Cohn v. Hoffman, 50 Ark. 
108, 6 SW 511. 
Colo.—Emery v. Ward, 68 Colo. 


Bioneers. oo. 

Ill.—Roane v. Baker, 120 Ill. 308, 
11 NE 246. : 

Iowa.—Reynolds v. Morse, 52 Iowa 
155, 2 NW 1070. 

Mass.—Stevens v. Stevens, 10 Allen 
146, 87 AmD 630. 

Minn.—Stewart v. Smith, 36 Minn. 
82, 30 NW 430, 1 AmMSR 651; Banning 
v. Edes, 6 Minn. 402. 

Mo.—Demeter v. Wilcox, 115 Mo. 
634, 22 SW 613, 37 AmSR 422. 

N. J.—Paul v. Hoeft, 28 N. J. Eq. 


116 OB 

N. Y.—Spring v. Short, 90 N. Y. 
538. 

Pa.—Fredericks v. Corcoran, 100 
Pa. 413. 

Tex.—Robertson v. Parrish, (Civ. 
A.) 39 SW 646. 

Va.—Wheatley v. Calhoun, . 12 


Leigh (39 Va.) 264, 37 AmD 654. 
And see intra § 4560 note 48 [a] 


(2). 

[a] Rule applied.— That mort- 
gages were not executed until the 
delivery of the deed, six years after 
the -making of the contract for the 
sale of land, which contract con- 
tained no provision for the mort- 
gages, does not affect the character 
of the mortgages as purchase-money 
mortgages, as affecting their priority 
over a judgment against the vendee 
rendered before their execution. Ma- 
_rin v. Knox, 117 Minn, 428, 432, 136 
NW 15, 40 LRANS 272 (‘in Laidley 
v. Aikin, 80 Iowa 112, 45 NW 384, 20 
AmSR 408, the contract to convey 
had been given three years before 
the purchase-money mortgage was 
made’’). 

[b] Simultaneity in general.—To 
have the priority accorded to pur- 
chase-money mortgages it is neces- 
sary that it should be executed 
simultaneously with the deed, or else 
that it should be given in pursuance 
of a previous contract or to secure 
a note for the purchase money made 
at the same time with the deed. 
Reynolds v. Morse, 52 Iowa 155, 2 
NW 1070; La Fayette Bldg., etc., 
Assoc. v. Erb, 5 Pa. Cas. 40, 8 A 62; 
Robertson v. Parrish, (Tex. Civ. A.) 
39 SW 646. 

[c] Time is less an element than 
intention.—It has been remarked that 
it is really impossible to execute the 
two instruments contemporaneously, 
and that all that is necessary is that 
the two transactions shall be in- 
tended to operate as parts of a single 
act. Cohn v. Hoffman, 50 Ark. 208, 
6 SW 511; Roane v. Baker, 120 Ill. 
308, 11 NE 246; Stevens v. Stevens, 
10 Allen (Mass.) 146, 87 AmD 630; 
Pendleton wv. Pomeroy, 4 Allen 
(Mass.): 510; Laird v. Moonan, 32 
Minn. 358, 20 NW 354; Paul v. Hoeft, 
28 N. J. Eq. 11; Spring v. Short, 90 
N. Y. 538; Ray v. Adams, 4 Hun 
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latter, although recorded, does not recite that it is 


such a mortgage.°° 


To 


money for him, 


(N. Y.) 332; South Baptist Soc. v. 
Clapp, Se Barbs ON. Ye) i380) red - 
ericks v. Corcoran, 100 Pa. 413; 


Wheatley v. Calhoun, 12 Leigh (39 
Va.) 264, 37 AmD 654. 

{d] A recital in the mortgage as 
to the date of delivery is not con- 
clusive, but parol evidence is ad- 
missible to show that deed and mort- 
gage were delivered on the same day. 
Pascault v. Cochran, 34 Fed. 358. 

58. See case infra this note; and 
cases infra note 59. 

[a] Absence of presumption in 
such a case.—Where there is consid- 


erable time between the execution of’ 


a deed and a purchase-money mort- 
gage on the premises containing no 


recital, it cannot be presumed that 
the mortgage was for purchase 
money. Carl Miller Lumber Co. v. 
Secu 183 Wis. 360, 196 NW 

59. Cohn v. Hoffman, 50 Ark. 108, 


6 SW 511; Roane v. Baker, 120 Ill. 
308, 11 NE 246, 2 NE 501; Smith v. 
McCarty, 119 Mass. 519; Ansley v. 
Pasahro, 22 Nebr. 662, 35 NW 885. 
And see supra § 470 note 39. 

[a] Thus a mortgage executed to 
secure advances made five years be- 
fore and used by the mortgagor in 
the purchase of the property mort- 
gaged, to have the effect of a pur- 
chase-money mortgage, with priority 
over intervening liens, must have 
been so intended from the time the 
advances were made, and the ad- 
vances and execution of the mort- 
gage must have been a part of the 
same continuous transaction. Shoot- 
ers Island Shipyard Co. v. Standard 
Shipbuilding Corp., 293 Fed. 706. 

[b] Inference from time of mak- 
ing mortgage—The fact that the 
purchaser mortgaged the land on the 
same day upon which he received the 
conveyance is not alone enough to 
show that the two acts were parts of 
one and the same transaction, mak- 
ing the seizin instantaneous. Elgin 
Lumber Co. v. Langman, 23 Ill. A. 


aan Smith v. McCarty, 119 Mass. 
‘60. Keefe v. Cropper, 196 Iowa 


1179, 194 NW 305. 

61. U. S.—Shooters Island Ship- 
yard Co. v. Standard Shipbuilding 
Corp., 293 Fed. 706. 

Ark.—Western Tie, etc, Co. v. 
Campbell, 113 Ark. 570, 169 SW 253, 
AnnCasl1916C 943. 

Fla.—Cheves v. Gainesville First 
Nat. Bank, 79 Fla. 34, 83 S 870. 

Ga.—Missouri State L. Ins. Co. v. 
Barnes Constr. Co., 147 Ga. 677, 95 
SE 244; Achey v. Coleman, 92 Ga. 
745, 19 SE 710; Hill v. Cole, 84 Ga. 
245, 10 SH 739. 

Ill.—Steinkemeyer vy. Gillespie, 82 
Ill. 253; Magee v. Magee, 51 Ill. 500, 
99 AmD 571; Curtis v. Root, 20 Il. 
53.) 

Ind.—Yarlott v. Brown, (A.) 149 
NE 921 (obiter). 

Iowa.—Vigars v. Hewins, 184 Iowa 
683, 169 NW 119; Laidley v. Aikin, 80 
Iowa 112, 45 NW 384, 20 AmSR 408; 
Kaiser v. Lembeck, 55 Iowa 244, 7 
Nw 519. 

Kan.—Warren Mortg. Co. v. Win- 
ters, 94 Kan. 615, 146 P 1012, AnnCas 
1916C 956 [quot Cyc]. 


[§ 472] c. Mortgage to Third Person Advancing 
Purchase Money. 
same time he receives a conveyance, executes a mort- 
gage to a third person, who advances the purchase 


Where a purchaser of land, at the 


such mortgage is entitled to the 


same preference over other liens existing against 
the mortgagor as it would have had if it had been 
made to the vendor himself,*t except where, by con- 
struction of a statute giving priority to purchase- 
money mortgages, such priority is confined to a 
mortgage to the vendor.®°? But the money must have 
been loaned with the express purpose and intention 


Minn.—Jacoby v. Crowe, 36 Minn. 
93, 30 NW 441; Stewart v. Smith, 36 


Minn. 82, 30 NW 430, 1 AmSR 651. 

N. J.—Hopler vy. Cutler, (Ch.) 34 
A 746. 

N. Y.—Boies v. Benham, 127 N. Y. 
620, 28 NE 657, 14 LRA 55; Hay- 
wood v. Nooney, 3 Barb. 643; Jack- 
son v. Austin, 15 Johns. 477. 


N. C.—Moring v. Dickerson, 85 N. 
C. 466. 
ereree rs v. Crumbaker, 40 Oh. St. 

Pa.—Butterfield’s App., 77 Pa. 197; 
Hiser v. Hiser, 13 Montg. Co. 49. 

[a] “This applies as well where 
a part of the purchase-money is paid, 
and the mortgage is to secure the 
balance, as where none of the pur- 
chase-money is paid and the mort- 
gage is for the whole. Courson v. 
Walker, 94 Gan) 175,02 (She 287.2 
Protestant Episcopal Church v. E. E. 
Lowe Co., 131 Ga. 666, 669, 63 SE 136, 
127 AmSR 243. 

{[b] Dlustrations.—(1) Where a 
vendor, the vendee, and a third per- 
son mutually agreed that the third 
person should furnish the price to 
be secured by a first mortgage upon 
the land, and the vendor to take a 
second mortgage for the balance of 
the, price, such mortgages are su- 
perior to a judgment existing against 
the vendee at the time of the de- 
livery of the mortgages. Marin v. 
Knox, 117 Minn. 428, 136 NW 15, 40 
LRANS 272. (2) Where an owner of 
property, who had given first and 
second mortgages, purchased the 
property under a foreclosure of the 
first mortgage, giving a new pur- 
chase-money mortgage to secure. the 
price paid, thereby reviving the sec- 
ond mortgage, the holder of the new 
purchase-money mortgage has prior- 
ity as ‘against the owner of the sec- 
ond mortgage, his right, being equit- 
ably superior. Duer v. Jaeger, 113 
Mise. 743, 186 NYS 584. 

{c] In Louisiana, however, where 
a husband on whose property a legal 
mortgage existed in favor of his 
wife, having borrowed money from 
a third person to purchase lands 
from the government, after making 
the entry, and on the same day, exe- 
cuted a mortgage on the land in 
favor of the lender to secure the 
amount loaned, and, a few days after, 


registered the mortgage, it was held 


that the mortgage in favor of the 
lender was inferior to the wife’s, 
which existed before it, and took 
effect on the land the instant it was 


purchased by the husband. Fontenot 
v. Soileau, 2 La. Ann. 774. 
[d] Mortgage for borrowed 


money.—Where the money paid for 
land is a simple loan and there is no 
obligation on the part of the mort- 
gagee to pay the debt, and no ar- 
rangement by which the lender 
should be. subrogated to the rights 
of the vendor, a mortgage given by 
the vendee to the lender to secure 
the loan does not rank superior to 
a judgment rendered against the 
vendee prior to the purchase. Cohn 
v. Hoffman, 50 Ark. 108, 6 SW 6511. 
See also supra § 352. 

see Heuisler v. Nickum, 88 Md. 
270. 


eat 
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that it should be used in paying the purchase price 


of the land;** the mere fact that 


without any understanding to that effect, will give 
And if the pur- 
chaser of land is already indebted to the vendor for 
the price of the same, and then borrows money from 


the lender no superior equity.** 


a third person for the purpose of 


debt, and gives the latter a mortgage on the land, 
this mortgage is not entitled to the standing of a 


purchase-money mortgage.®° 


[§ 473] d. Mortgage for Balance of Purchase 
Money and Mortgage for Money Borrowed To Make 
A purchase-money mortgage, exe- 
euted when the title to the land passes, will take 
precedence of one previously given to secure money 
borrowed by the purchaser to make the cash pay- 


Cash Payment. 


63. See cases infra note 64. 

64 Van Loben Sels v. Bunnell, 
130 Cal, 680) 53°) P2665 Gilman’ v. 
Dingeman, 49 Iowa 308; Mutual Aid 
Bldg., etc., Co. v. Gashe, 18 Oh. Cir. 
Gt. 683; 6 Oh: Cir. Dec. 779; Gashe 
v. Ohio Lumber Co., 5 OhS&CP 130; 
Leippe v. Lange, 20 Pa. Dist. 306. 

65. Small v. Stagg, 95 Ill. 39; 
Eyster v. Hatheway, 50 Ill. 521, 99 
AmD 537; Austin v. Underwood, 37 
Tll. 438, 87 AmD 254; Nicholson v. 
Aney, 227) Lowari278,, 103. INIW 201; 
Donovan v. Twist, 105 App. Div. 171, 
93 NYS 990. 

66. Ind.—Brower v. Witmeyer, 121 
Ind. 83, 22 NE 975. 


Iowa. _Koevenig v.!  Sehmitze a71 
Iowa 175, 32 NW 320. 
Mo.—Truesdale v. Brennan, 153 


Mo. 600, 55 SW 147; Turk v. Funk, 
68 Mo. 18, 30 AmR 771. 
N. J.—Protection Bld 
v. Chickering, 55 N. J. Eq. 822, 41 A 
1116; Protection Bldg., etc., Assoc. v. 
Knowles, 54 N. J. Hq. 519, 34 A.1083; 
Brasted v. Sutton, 29 N. J. Eq. 513. 
S. C.—Frazier v. Center, 6 S. C. Eq. 
270. 
Ont.—McMillan v. Munro, 25 Ont. 
A. 288. 
[a] As between a mortgage to the 
vendor and one to a lender (1) of a 
part of the purchase money, it has 
been held that no priority can be 
given to either. Higgins v. Dennis, 
104 Iowa 605, 74 NW 9. (2) Nor 
does the fact that two such mort- 
gages become due at different times 
give priority to that first maturing. 
Collerd’ vi. “Huson,; 34 Ni J Base 38. 
(3) Where two mortgages were given 
the same time for purchase 
money, and the mortgagor attempted 
to effect a secret intention of giving 
priority to one of them by delivering 
it first to be recorded, it was held 
that such delivery would not have 
the desired effect, and that the two 
should be paid pro rata. Koevenig 
v. Schmitz, 71 Iowa 175, 32 NW 320. 


67. Schoch v. Birdsall, 48 Minn..| 
441, 51 NW 382 

68. See Bona Fide Purchaser 8 
C. J. p 1146. 

69. See cross references in 8 C. J. 


p 1146 note 90. 

70. Preéxisting debt 
§ 488. 

71. See cases infra this section. 

[a] Trustee in second deed of 
trust.—‘‘It is a common occurrence 
for loans to be Secured’ by a second 
deed of trust, and when such loans 
are made the trustee therein can be 
as truly a purchaser for value and 
without notice as the trustee in the 
first deed can be.’”’ Murphy’s Hotel Co. 
v. Benet, 119 Va. 157, 159, 89 SE 104. 

72. U. S.—Kesner v. Trigg, 98 U. 
S. 50, 25 L. ed. 83. 

Ala.—Taylor v. Burgett, 207 Ala. 
54, 91 S 786; Woodruff v. Adair, 131 
Ala. 530, 32 8 515; Rogers v. Adams, 
rt ee 600; Wells v. Morrow, 38 Ala. 


see infra 


Ark.—Turman v. Bell, 54 Ark. 2738, 


15 SW 886, 26 AmSR 35; Fargason v. 


g., etc, Assoc. | 
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discharging this 


of property.®° 
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‘ 
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ment on the land, although the latter was first re- 
corded,®® at least where the vendor of the land 
had no knowledge of the previous mortgage.®? 

[§ 474] C. Mortgagees as Bona Fide Purchasers— 
1. Rights of Mortgagee—a. In General. 
in this work a bona fide purchaser, so-called, has , 
been defined,®* and has been exemplified in various 
articles in respect of purchasers of divers species 
A mortgagee of realty is regarded as 


Elsewhere 


a purchaser thereof; and if his mortgage is sup- 


Edrington, 49 Ark. 207, 4 SW 763. 

Calk Tropical Inv. Co. v. Brown, 
Abt Cal wpAut20 byl Sit Rats se 

Conn.—Bush vy. Golden, 17 Conn. 594. 

Fla.—Edwards v. Thom, 25 Fla. 
222, 5 S 707. 

Ga.—King v. Mobley, 150 Ga. 256, 
103 SE 237; Scott v. Atlas Sav., ete., 
Assoc., 114 Ga. 134, 39 SE 942; Lane 
v. Partee, 41 Ga. 202. 

Ida.—Blucher v. Shaw, 26 Ida. 497, 
114 P 342, 

Ill.—Robbins v. Moore, 129 Ill. 30, 
21 NE 934; Bradley v. Tuce, 99 Ill. 
234; Erwin v. Hall, 18 Ill. A. 315. 

Ind.—Lehman v. Hawks, 121 Ind. 
541, 23 NE 670; Herff v. Griggs, 121 
Ind. 471, 423 NB)<279. 

Iowa._-Robertson v. U. S. Live 
Stock Co., 164 Iowa 230, 145 NW 535; 
Koon v. Tramel, 71 Iowa 132, 32 NW 
243; Hewitt v. Rankin, 41 Iowa 35. 

Ky.—Straeffer v. Rodman, 146 Ky. 
1, 4, 141 SW 742, AnnCas19138C 549 
[cit Cyc]; Lewis v. Carr, 5 KyL 429, 
12, Ky. (Op-ri376. 

La.—Thompson v.. Whitbeck, 47 La. 
Ann. 49, 16 S 570. 


Me. : ¥ 
Md.—Houston vy, Wilcox, 121. Md. 
91, 88 A 32: 
hee aaa PO Age v. Newhall, 13 Mass. 
Mich.—Shepard v. Shepard, 36 
Mich. 173. 


Miss.—Mairs v. Oxford Bank, 58 
Miss. 919. 

Mo.—Masterson v. West End Nar- 
row Gauge R. Co., 72 Mo.°342. 

Nev.—Fair v. Howard, 6 Nev. 304. 

N, J.—Smith v. Smith, 84 N. J. Eq. 
29 On one BOo0: 

N. M.—Ames v. Robert, 17 N. M. 
COO is P1994. 

N. Y.—Werner vy. Franklin Nat. 
Bank, 166. iN.) Y... 619, 59 (NEY 1482: 
Drake v. Paige, 127 N. Y. 562, 28 NE 
407; Clark v. Mackin, 95 N. Y. 346; 
La Farge F. Ins. Co. v. Bell, 22 Barb. 


54. 

N. C.—lLee v. Giles, 161 N. C. 541, 
77 SE 852. 
oot .—Patterson v. Johnston, 7 Oh. 
225. 

Okl.—F. B. Collins Inv. Co. v. 
Waide, 70 Okl. 191, .73 Okl. 95, 178 
Sido walsGorere 229s 

Or.—Kieffer v. Victor Land Co., 53 
Or. 174, 90 P 582, 98 P 877; Landigan 
Wi. Mayer, 82 Or. 245, 51 P 649, 67 
AmSR 521. 

Pa.—Lancaster v. Dolan, 1 Rawle 
231, 18 AmD 625, 

Porto Rico.—Roca v. Banco Terri- 
torial, 6 Porto Rico 168. 

S. C.—Haynsworth v. Bischoff, 6 S. 
C) 159s 

S. D.—Parrish v. Mahany, 10 S. D. 
276, 73 NW 97, 66 AmSR 715. 

Tex.—Brigham v. Thompson, 12 
Tex. Civ. A, 562, 34.SW 358. 

Vt.—Jones v. Williams, 94 ‘Vt. 175, 
109 A 808. 

Va.—Shurtz v. Johnson, 28 Gratt. 
(69 Va.) 657. 

Wash.—Scott v. Farnam, 55 Wash. 
336, 104 P 639. 

W. Va.—Souders v. Leatherbury, 


ported by an actual present consideration’? and is 
given and taken in good faith and, without fraud, 
he is to be treated as a bona fide purchaser for 
value,"+ and as such protected against adverse 
claims of which he had no notice, actual or con- 
structive,’* including not only prior deeds or other 


97 W. Va. 31, 125 SH 236. 

Wyo.—Hays v. Pierson, 
416, 234 P 494, 

Eng.—Wallwyn v. Lee, 9 Ves. Jr. 
24, 32 Reprint 509. 

[a] Rule applied.—Where the pur- 
chaser of land assumed a mortgage 
thereon then of record given to se- 
cure certain notes, on the maturity 
of which such mortgage was released 
of record by the ,person authorized 
therein to release the same and a 
new mortgage to secure new notes 
was given and duly recorded, and 
such new notes sold to parties who, 
as well as such purchaser of the 
land, were ignorant of the fact that 
the notes secured by the old mort- 
gage had not been paid, and no 
Suspicious or other circumstances 
existed tending to.put the purchasers 
of such new notes upon notice of 
such fact, it was held that such pur- 
chasers of such new notes were bona 
fide purchasers and entitled to prior- 
ity under such new mortgage over 
the holders of the notes under the 
old mortgage. Bier v. Weiler, 203 Ill. 


A. 144. 

[b] Trust deeds.—(1) The trustee 
and the beneficiaries in a deed of 
trust to secure a debt are regarded 
@s purchasers of the estate. Kesner 
Va Trige,. 98 U..S85 50,25. ., eduasies 
Gilbert v. Lawrence, 56 W. Va. 281, 
49 SE 155. (2) The trustee ina deed 
of trust, like a mortgagee, is a pur- 
chaser for a valuable consideration. 
Both occupy the same ground with 
respect to notice, actual and con- 
structive. New Orleans Canal, ete., 
Co. v. Montgomery, 95 U. S. 16, 24 
L. ed. 346. 

[c] Adverse claimant of patent to 
land.—A mortgagee without notice 
will be protected as against a third 
person claiming a right to have the 
patent for the land set aside and a 
new patent issued to him on account 
of his prior entry. Robbins v. Moore, 
129.. Til..30, 21 NE 934. 

{d] Protected against an unpaid 
vondor-—Petteneen v. Johnston, 7 Oh. 

{e] After-acquired property. — 
Where land is conveyed to a corpora- 
tion which has given a mortgage 
covering after-acquired property, 
such mortgage does not become a 
first lien on the land, but is subject 
to the vendor’s lien for unpaid pur-. 
chase money, and as to such land the 
mortgagee is not a purchaser for 
value. Loomis v. Davenport, etce., 
R. Co., 17 Fed. 301, 3 McCrary 489. 

{f] Equitable title.—The doctrine 
of bona fide purchasers does not ap- 
ply to an encumbrancer of a merely 
equitable title or estate. Shoufe v. 
Griffiths, 4 Wash. 161, 30 P 93, 81 
AmSR 910. 

{g] In Louisiana a counter letter 
can have no effect against bona fide 
purchasers, especially if it is made 
many years after a sale. Karcher v. 
Karcher, 138 La. 288, 70 S 228 (de- 
fining a counter letter). And see 
supra § 79 


32 Wyo. 


, For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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conveyances of the premises,7? but also all other 
liens upon it or claims of interests in it,’* except 
that a mortgagee of a purchaser who holds under 
a deed absolutely void, although such mortgagee is 


innocent, is not protected.7® 


In North Carolina a second mortgagee does not 
acquire a legal title essential to make him a pur- 


chaser for value without notice.7® 


73 <Ala.—Taylor v. Burgett, 207 
Ala. 54, 91 S 786: Kindred v. New 
England Mortg. Security Co., 116 Ala. 
192, 238 S 56. 

Cal.—Foulger v. Tidewater South- 


ern R. Co., 41 Cal. A. 124, 182 P 309. 

Fla.—Sauer v. Florida R. Co., 227 
Fed. 718 (governed by Florida 
statute). 

Ida.—Blucher vy. Shaw, 26 Ida. 497, 
144 P 342. \ 

Ky.—Harding v. Tate, 68 SW 17, 


23 KyL 1918. 

Mo.—Keith, ete., Coal Co. v. Bing- 
ham, 97 Mo. 196, 10 SW 32. 

N. M.—Ames v. Robert, 17 N. M. 
609, 131 P 994. 

Okl.—Riddle v. Commerce Trust 
Co., 109 Okl. 223, 235 P 222, 


Pa.—Farmer v. Fisher, 197 Pa. 
114, 46 A 892. 
Si) G==Summers vi) Brice, 36 S,'C. 


204, 15 SE 374. 

S. D.—Parrish v. Mahany, 10 S. D. 
276, 73,NW 97, 66 AmSR 715. 

Tex.—McKeen vy. Sultenfuss, 61 
Tex. 325; Hays v. Tilson, (Civ. <A.) 
35 SW 515. 

[a] A purchaser from such mort- 
gagee (1) is protected by and shel- 
tered under the bona fides of the 
mortgagee, regardless of the actual 
or constructive knowledge of the 
purchaser. Foulger v. Tidewater 
Southern R. Co., 41 Cal. A. 124, 182 
P 309. (2) A purchaser with notice 
of a prior lease, not recorded within 
the time fixed by the statute, from a 
mortgagee without notice of such 
lease, will be protected in his title, 
although the lease was recorded 
after the mortgage and before the 
time of the purchase. Charleston v. 
Page, «17 S.C. Hq. 159. 

[b] Although a conveyance may 
be void as between the parties, on 
account of undue influence, the bona 
fide mortgagee of a subsequent pur- 
chaser for value and without notice 
will be protected. Valentine v. Lunt, 
115 N. Y. 496, 22 NE 209. 

[ec] As against assignee for cred- 
itors.—Although a mortgagee had no 
actual notice of a prior sale of a 
part of the land to one who was in 
possession under a bond for title 
when the mortgage was given, the 
mortgagee has no lien on the unpaid 
purchase money, as against an as- 
signee for the benefit of creditors of 
the mortgagor. Ross v. Sweeney, 15 
SW 357, 12 KyL 861. 
for benefit of creditors generally see 
OeC.e Joep? 1023. 

[d] A deed, although not re- 
corded, is good between the parties 
and divests the title of the grantor 
so that it does not pass to a sub- 
sequent mortgagee, who takes a con- 
veyance only of all of grantor’s real 
estate in a certain county, without 
further description, the presumption 
of title from the record being in 
such case rebuttable by evidence 
aliunde. Ames v. Robert, 17 N. M. 
609, 614, 131 P 994 (“in Jamaica Pond 
Aqueduct Corp. v. Chandler, 9 Allen 
(Mass.) 159, it was held: ‘A release 
of all the grantor’s property, estates, 
rights and privileges, without fur- 
ther description, will not include 
land previously conveyed by him 
by an unrecorded deed, although the 
grantee had no knowledge of the 
existence thereof.’ In the opinion 
in this case, Bigelow, C. J., said: 
“When a deed is made of all a grant- 
or’s real estate without description, 
nothing passes except such property 
as_ is then vested in him by a legal 
title, A deed of land, though not 
recorded, is good as between grantor 
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[§ 475] b. As against Secret Equities. 
who takes a mortgage in good faith and for a valu- 
able consideration, the record showing a clear title 
in the mortgagor, will be protected against any 


[40-3] 63 


A person. 


equitable titles to the premises, or equitable claims 


upon the title, in favor of third persons, of which 
he had no notice, actual or constructive,’? and that 


protection extends to a purchaser at a sheriff’s sale 


and grantee, and divests the title of 
the former, so that it does not pass 
to the subsequent grantee, who takes 
a conveyance only of the estate 
which belongs to the grantor at the 
time of the grant.’ See also Adams 


v. Cuddy, 13 Pick. (Mass.) 460, 25 
AmD 330; Chaffin v, Chaffin, 4 Gray 
(Mass. ) 280. Appellant cites 


numerous authorities in support of 
the proposition that a description in 
a mortgage worded as ‘all the prop- 
erty of the mortgagor in a certain 
place’ creates a lien on all the prop- 
erty owned by such mortgagor in 
that place. This is a correct state- 
ment of the rule, but does not apply 
in this case because of the fact that 
the mortgagors under whom appel- 
lant claims, did not own the land in 
question at the time of the execution 
of the mortgage’’). 

74 Ark.—Stubbs v. Pyle, 137 Ark. 
538, 209 SW 723; Gerson v. Pool, 31 
Ark. 85. 

Cal.—Austin v. Pulschen, 112 Cal. 
528, 44 P 788; Salter v. Baker, 54 Cal. 


140. 

Fla.—Edwards v. Thom, 25 Fla. 
222, 5S) 707: 

Ga. —Peabody y. Fletcher, 150 Ga. 
468, 104 SE 448. 

Iil—Zimmer v. Harr; 5225-11). 457; 
80 NE 261; Robbins v. Moore, 129 Ill. 


30, 21 NE 934. 
Sth a Se v. Hunt, 3 J, J. Marsh. 
Md.—Houston v. Wilcox, 121 Md. 
Oe 887A: 53 27 
Miss.—Mairs v. Oxford Bank, 58 
Miss. 919. 
Hie: -——Cornet v. Bertelsmann, 61 
e 
. J.—Smith v. Smith, 84 N. J. Eq. 


299. 93 A 890. 
N. Y.—Drake v. Paige, 52 Hun 292, 
5 NYS 466 [aff 127 N. Y. 562, 28 NE 
ee Newton v. McLean, 41 Barb. 
oO 


N. C.—Lee v. Giles, 161 N. C. 541, 
77 SE 852. 
ee eer aur anon v. Johnston, 7 Oh. 

Or.—Lees v. Hobson, 90 Or. 248, 
iGm LOG. 
ar ie v. Roberts, 4 WklyNC 

Porto Rico.—Roca v. Banco Terri- 
torial, 6 Porto Rico 163. 

Tex.—Moran v. Wheeler, 87 Tex. 
179, 27 SW 54; Harper v. Ledbetter, 
(Civ. A.) 271 SW 213. 

Va.—Shurtz v. Johnson, 28 Gratt. 
(69- Va.) 657. 

Wash.—Scott v. Farnam, 55 Wash. 
336, 104 P 6389. 

W. Va.—Souders vy. Leatherbury, 
OW Wa. 810 £25 SE: 1236 

Wyo.—Hays v. Pierson, 32 Wyo. 
416, 234 P 494. 

[a] TIllustrations.—(1) A  mort- 
gage executed for valuable consider- 
ation and recorded after the owner 
contracted to sell the land to com- 
plainant, but before visible posses- 
sion was taken of the premises by 
the vendee, was held to be a lien 
South Jersey Furniture 
Vv. Dorsey, 95 Ni J..'Raqs 530; 
(2) Where real estate 
conveyed to a married woman is 
subsequently mortgaged by the 
grantee and her husband, the lien 
of such mortgagee is not affected by 
prior liens against the husband, there 
being nothing in the chain of title 


rto notify the mortgagee, who was a 


mortgagee in good faith, of any in- 
terest of the husband in the prop= 
erty. Lyon v. Roberts, 4 WkiyNC 
(Pa.) 349. (3) Although land stand- 
ing in the name of an individual is 


the property of a firm of which he 
is a member, his individual mort- 
gage thereof to secure a loan made 
to him individually is good against 
partnership creditors, the mortgagee 
not having actual or constructive no- 
tice of a partnership interest. Hays 
v. Pierson, 32 Wyo. 416, 234 P 494. 

[b] The lien of a judgment not 
docketed before the record of a deed 
of trust to one who takes as a pur- 
chaser for value and without notice 
is subject to such deed of trust. 
Murphy’s Hotel Co. v. Benet, 119 Va. 
157, 89 SE 104 (relative to its being 
protected against an  undocketed 
judgment, a second deed of trust, in 
the usual form of a trust deed, con- 
veying all the grantor’s right, title, 
and interest in the lands, with cove- 
nant of general warranty, and stat- 
ing that it is to secure payment of 
a ten thousand dollar note, is not a 
quitclaim, a warranty being a dis- 
tinguishing characteristic, and it ap- 
pearing from the deed’s terms that. 
the consideration was adequate, and 
that the grantor intended to convey, 
and the grantee expected to be in- 
vested with, right and title to the 
property, so far as necessary to sat- 
isfy the debt secured). Lien of judg- 
ments and decrees see supra § 457. 

75. Livingston v. Livingston, 210 
Ala. 420, 98 S 281. 

[a] Thus in Alabama (1) where 
a mortgagor of land purchased by 
him from an insane grantor was not 
a purchaser in good faith or for 
valuable consideration, and notwith- 
standing that his mortgagees had 
neither knowledge nor actual notice 
of such incapacity, under Code 
(1907) §§ 38347, 3348, such lack of 
knowledge was not available. Liv- 
ingston v. Livingston, 210 Ala. 420, 
422, 98 S 281 (‘the mortgagees in 
this case were not invested with the 
legal title; that remained in the 
original grantor until her death and 
then descended to her heirs at law as 
tenants in common.” And see same 
case on former appeal Alexander v. 
Livingston, 206 Ala. 186, 89 S 520). 
(2) Where a deed is absolutely void, 
and was obtained by fraud, a mort- 
gagee of the grantee, although in- 
nocent, is not protected as against 
the grantor. Forman v. Thomas, 202 
Ala. 291, 292, 80 S 856 (where the 
deed contained neither description of 
land nor the name of grantee, the 
court saying: ‘In Barden v. Grace, 
167 Ala. 453, 52 S 425, AnnCas1912A 
537, a situation somewhat analogous 
to that here presented is found. It 
was there held that a deed without 
a grantee named therein is void, and 
further that subsequent innocent 
purchasers are not protected by sucua 
void deed—making a distinction be- 
tween deeds that are absolutely void 
and those that are, voidable merely. 
In our opinion the Barden Case was 
direct application here’’). 

76. Williams v. Lewis, 158 N. C. 

S.—Union Trust Co. v. 


Sides. SB 17s 
77. U2. 

Beach, 227, Fed. 36, 141 CCA 584; 

Whelchel v. Lucky, 41 Fed. 114. 
Ala.—Fuller v. Sockwell, 203 Ala. 

525, 84 S 751; Woodruff v. Adair, 13i 

Ala. 530, 32 S 515. 


Ark.—Watts v. Blair, 1387 Ark. 143, 


208 SW 434 
Cal.—Doe v. Culverwell, 35 Cal. 
91. 


D. C.—Martin v. Poole, 36 App. 281. 

Fla.—Warner v. Watson, 35 Fla. 
402, 17 S 654. 

Ga.—Dill v. Hamilton, 118 Ga. 208, 
44 SH 989. 
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under proceedings on the mortgage, although such 
purchaser had notice of the alleged equity.7® 
otherwise as to a mortgagee who has notice of such 
titles or claims when taking his mortgage.7® 

[§ 476] c. As against Claim of Fraud or Mental 
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It is 


Incompetency. Although a conveyance of land may 


Ida.—Blucher v. Shaw, 26 Ida. 497, 
144 P 342. 

Ill.—Robbins v. Moore, 129 Ill. 30. 
21 NE 934; Bradley v. Luce, 99 Ill. 
234. 

Ind.—Lehman v. Hawks, 121 Ind. 
541, 23 NE 670; Fitzpatrick v. Papa, 
89 Ind. 17. 

Iowa.—Patton v. Eberhart, 52 Iowa 
67, 2 NW 954. 

La.—Bordelon v. Gumbel, 118 La. 
645, 43 S 264; Bach v. Abbott, 6 La. 
Ann. 809; U. S. Safe Deposit, etc., 
Bank v. Barrett, 10 La. A. (Orleans) 
159. 

Md.—Wicklein v. Kidd, 131 A 780. 

Minn.—Radke v. Myers, 140 Minn. 
138, 167 NW 360. 

Miss.—Flynt v. Hubbard, 57 Miss. 
471. 

Mo.—Hume v. Hopkins, 140 Mo. 65, 
41 SW 784. 

Nev.—Rickards v. Hutchinson, 18 
Nev. 215, 2°. P 52, 4 P 702; 

N. H.—Fessenden y. Taft, 65 N. H. 
SOPOLT EA Use 

N. Y.—Drake v. Paige, 127 N. Y. 
562, 28 NE 407. 

Oh.—Wapakoneta First Nat. Bank 
v. Brotherton, 78 Oh. St. 162, 84 NE 
794 [dist Baily v. Smith, 14 Oh. St. 
396, 84 AmD 385]; Shorten v. Drake, 
33) Ohi ‘St. 76% 

Pa.—Fretz v. Gilhan, 5 Pa. Dist. 
21. 

D.-—Horswell v. 


Ss. 16 
S. D. 414, 92 NW 1082. 

Tenn.—yYates v. Yates, (Ch. A.) 54 
SW 1002. 

Tex.—Weaver v. Emison, (Civ. A.) 
153 SW 923; Smith v. Wofford, (Civ. 
A.) 97 SW 143. 

Va.— Yancey v. Blakemore, 95 Va. 
263, 28 SE 336. 

Wash.—Bader v. Johnson, 78 Wash. 
300, 2139) P32. 

Eng.—Thompson v. Hudson, lL. R. 
2 Ch. 255; Pearce v. Bulteel, [1916] 
2 Ch. 544; Boyd v. Belton, 1 J. & L. 
730. 

Ont.—Imperial Loan, etc., 
O’Sullivan, 8 Ont. Pr. 162; 
v. Dowser, 28 Grant Ch. 478. 

fa] A resulting trust cannot be 
set up to defeat the right of a mort- 
gagee without notice of the trust. 
Flynt v. Hubbard, 57 Miss. 471; Fes- 
senden v. Taft, 65 N. H. 39, 17 A 713. 
What is a resulting trust see Trusts 


or husband’s secret 
equity—(1) While, as to lands 
bought by a husband with the money 
of his wife, to which he takes title 
in his own name, a resulting trust 
immediately arises in favor of the 
wife, she cannot assert ownership as 
against a third-person who, without 
notice of her secret equity, and in 
reliance on the husband’s apparent 
title, makes to him in good faith 
a loan secured by a mortgage cover- 
ing the lands so held in_ trust. 
Whelchel v. Lucky, 41 Fed. 114; 
Warner v. Watson, 35 Fla. 402, 17 S 
654; Dill v. Hamilton, 118 Ga. 208, 44 
SE 989; Parker vy. Barnesville Sav. 
Bank, 107 Ga. 650, 34 SE 365; Borde- 
lon v. Gumbel, 118 La. 645, 48 S 264; 
Johnston v. Johnston, 173 Mo. 91, 
73 SW 202, 16 AmSR 486, 61 LRA 
166. (2) A grantee of a trust deed 
to secure a note from record owner 
of Jand, without notice of a secret 
trust between the grantor and her 
husband, who was the real owner, 
was held entitled to a lien and the 
foreclosure’ thereof. Macaulay v. 
Dorian, 317. Ill. 126,°147 NE 793 
(therefore the validity of the lien 
under judgment by confession on the 
.note, entered lis pendens, would -be 
immaterial). 


Farnham, 


Conriv. 
Watson 


[c] A mortgage securing a note 
in the hands of a bona fide purchaser 
has the same protection from equit- 
able defenses of the maker as the 
note, the mortgage being a mere in- 
cident cf the note. Birmingham 
Trust, etc., Co. v. Howell, 202 Ala. 
39, 40, 79 S 377 [foll Davies v. Simp- 
son, 201 Ala. 616, 79 S 48, the court 
saying: “Although the result may be 
a material emasculation of the stat- 
ute prohibiting suretyship by _ the 
wife for the husband’s debt (Code, 
§ 4497), and although that decision 
may be technically inconsistent with 
the established theory that the wife’s 
contracts of suretyship are per se 
void, we nevertheless feel bound to 


adhere to the principle declared in 
Seott vl Tawi, 115: Alas S299 22°¢8 
447’']. 

{d] The deed of a person whose 


mind is unsound, but who is not 
entirely without understanding, made 
before his incapacity is judicially 
determined, is not void, but voidable 
so that where a grantee of such 
person mortgages the property to 
one who takes the mortgage in good 
faith, for value, and without notice 
of such incapacity, the mortgagee 
thereby obtains a valid lien. Maas 
v. Dunmyer, 21 Okl. 434, 96 P 591. 
Compare infra § 476. 

[e] Mortgage paramount to vol- 
untary conveyance.—A mortgage, ex- 
ecuted by defendants, after they had 
procured a conveyance from plain- 
tiff without consideration, to third 
persons who had no knowledge of 
the equities between plaintiffs and 
defendants, cannot be attacked by 
plaintiff or defendants in an action 
to set aside the conveyance to de- 
fendants. Bader v. Johnson, 78 
Wash. 350, 139 RP 32. 

[f] The equity of a coexecutor to 
reimbursement out of a misappropri- 
ating executor’s share of the estate, 
for a sum which the former has been 
compelled to pay on account of the 
misappropriation, is inferior to that 
of a subsequent mortgagee of the 
misappropriating executor’s share of 
the estate, who became such for 
value, in good faith and without no- 
tice. Drake v. Paige, .127 N. Y. 562, 
28 NE 407. 

[g] A contractor who builds a 
railroad and thereby gives value to 
the property does not acquire an 
equitable lien superior to that of 
mortgages given before his contract 
was made. Reed’s App., 122 Pa. 565, 
16 A 100. 

78.) Kretz “v." Gilham, 16-Pas Co. 
586 (“Of course, it can be of no con- 


sequence that the purchaser and 
mortgagee are one and the same 
person. It would be of little value 


to the innocent mortgagee to be pro- 
tected while he holds the land in 
pledge, if, in case he is forced to 
foreclose and at the sheriff’s sale 
notice of another equity in the prop- 
erty is given, and he is obliged (per- 
haps by reason of the threat implied 
in that notice) to bid the property 
in in order to save himself from 
loss, he is deemed to take the title 
subject to the alieged equity when 
proven”). 

79. Sanford v. Davis, 181 Ill. 570, 
54 NE 977; Lehndorf v. Cope, 122 
Ill. 317, 18 NE 505; Arnold v. Whit- 
comb, 88 Mich. 19, 46 NW 1029. 


80. Ala.—Taylor vy. Thomas, 209 
Ala, 48, 95 S 475. 
Iowa.—Robertson v. U. S. Live 


Stock Co., 164 Iowa 230, 145 NW 535; 
Parsons v. Crocker, 128 Iowa 641, 
105 NW 162. 

Kan.—State v. Matthews, 44 Kan. 
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be voidable for fraud in the hands of the original 
grantee, yet if he has given a mortgage on the prem- 
ises to one advancing his money in good faith and 
without notice of the fraud, such claim of fraud 
cannot be set up against the mortgagee,*° and under 


596, -25 |P 36) 10° LRA 808; 
Ky.—Lewis v. Carr, 5 KyL 429, 12 
Lye OD, oe, f 
La.—Testart v. Belot, 31 La. Ann, 
795; Brusle v. Hamilton, 26 La. Ann. 
144; Makler v. McClelland, 21 La. 
Ann. 579; Stockton v. Craddick, 4 La. 


Ann, 282; Foster v. Foster, 11 La. 
401. 

Md.—Houston v. Wilcox, 121 Md. 
91, 88 A 32. 


Mass.—Putnam v. Southworth, 797 
Mass. 270, 83 NE 887. 

Mich.—McHwen v. Keary, 178 
Mich. 6, 144 NW 524, LRA1916B 1063; 
Cline v. Wixson, 128 Mich. 255, 87 
NW 207; Farrand v. Caton, 69 Mich. 
Zo Vol LINIVVE aL: ; 


Mo.—MecMurray v. McMurray, 258 
Mo. 405, 167 SW 5138. 

N. H.—Warren v. Hayes, 74 N. H. 
355, 68 A 193. 


N. J.—Hedden v. Cowell, 37 N. J. 
Eq. 89. 

N. Y.—Cornell v. Maltby, 165 N. Y. 
557, 59 NE 291; Valentine v. Lunt, 
115 N. Y. 496, 22 NE 209; Simpson y. 
Del Hoyo, 94 N. Y. 189; Swanstrom 
v. Day, 46 Misc. 311) 93 NYS 192. 

Okl.—Connecticut Gen. L. Ins. Co. 
vs Cochran, 95 Okl. 111, :218) P i3i35 
Vose v. Penny, 78 Okl. 238, 190 P 97. 

Or.—Bond v. Ellison, 80 Or. 634, 
Loi Pie TO se : 

Pa.—Oakley v. Macrum, 8 Pa. Cas. 
SL2io;) Like Arnon Oe 

Tex.—Gray v. Allen, (Civ. A.) 243 
SW 684. 

Eng.—Hiorns v. Holtom, 16 Beay. 
259, 51 Reprint 778; Re Wyatt, 66 
L. T. Rep: N. S. 841. 

Man.—Fialowski v. Fialowski, 19 
WestLR 644. 

Sask.—Great Western Permanent 
Loan Co. v. Friesen, [1924] 4 DomLR 
980, [1924] 3 WestWkly 883. 

[a] Rule vindicated.—A contrary 
rule ‘‘would be to make mortgage 
loans upon record title a thing so 
precarious as to render every such 
transaction unsafe without the most 
searching inquiry -in every case into 
facts which are never presumed to 


ce Cook v. Jack, (N. J.) 81 A’ 
[b] “fhe presumption is always 


against fraud.”—(1) Security Com- 
mercial, ete., Bank v. Seitz, 43 Cal. A. 
353, 358, 185 P 188. And see Fraud 
§ 170. (2) A mortgagee is justified 
in relying upon that presumption. 
Security Commercial, ete., Bank v. 
Seitz, supra. 

[c] “In a leading English case it 
was held that if a conveyance is 
fraudulently obtained from an al- 
leged lunatic and for an inadequate 
consideration, a purchaser from such 
grantee for a sufficient consideration 
and without notice would be pro- 
tected the same as any other pur- 
chaser for value without notice of 
the fraud from a fraudulent alienee. 
Greenslade v. Dare, 20 Beav. 284, 52 
Reprint 612.” Manhattan State Bank 
v. McLaren, 112 Kan. 538, 540, 211 
P6383. 

{d] A fraudulent grantee of 
realty (1) may create a valid en- 
cumbrance upon it in favor of an in- 
nocent party. Valentine v. Lunt, 115 
N. Y. 496, 22 NE 209. (2) If the real 
owner of property allows it to stand 
recorded in the name of another, by 
a title such as to pass the fee, he 
puts it in the power of that other to 
create a valid mortgage upon it. 
Hunter v. Buckner, 29 La. Ann. 604. 
(3) And the lien of a mortgage will 
prevail against the right of any third 
person to impeach and divest the 
mortgagor’s title as having been ob- 
tained by fraud or false representa- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, - 
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the Torrens Act* this is especially true.8? But it ‘is 
otherwise, if knowledge of the fraud can be brought 
home to the mortgagee,** or if the fraud practiced 
on the grantor was such as to make his conveyance 
absolutely void.8* And the burden of proof of want 
of such knowledge is on the mortgagee.*® 

- In Texas, contrary to thé rule in some other juris- 
dictions,** one who accepts a note and deed of trust 
to secure it from an insane maker, without knowl- 


tions, where the mortgagee relied on 
the clear record title of his mort- 
gagor and had no notice actual or 
constructive of the rights of the 


stranger. Bradley v. Luce, 99 Ill. 
234; Shorten v. Drake, 38 Oh. St. 
76. 

{[e] Knowledge acquired subse- 


quent to the mortgage is not suffi- 
cient to affect the mortgagee’s prior- 
ity. McMurray v. McMurray, 258 
Mo. 405, 167 SW 513. 

[f] “Mere negligence or want of 
diligence in not inquiring into the 
facts known to him and calculated to 
put him upon inquiry is not suffi- 
cient to charge him with notice of 
fraud” under the Oregon statute. 
Bond v. Ellison, 80 Or. 634, 639, 157 
P 1108. And see generally Fraudu- 
lent Conveyances §§ 527, 532. 

{g] Miscellaneous illustrations.— 
(1) Where the owners of land, by 
failing to take any interest in, or to 
exercise any supervision over, pro- 
ceedings to form a corporation to 
own and market the mineral rights 
in their lands, failing to attend 
stockholders’ meetings, etc., per- 
mitted the control of the corporation 
to fall wholly into the hands of their 
agent, who caused himself and his 
friends to be elected to all the offices, 
and the corporation mortgaged the 
mineral rights to a bona fide mort- 
gagee who took after the usual ex- 
amination of title, the former owners 
cannot claim, as against the mort- 
gagee, that the mortgage should be 
‘canceled because the title of the cor- 
poration to the land was obtained by 
fraud. Trammell v. Mower, 182 Ala. 
347, 62 S 528. (2) Where a bank 
agreed to make a loan secured by 
mortgage upon real] estate, after the 
borrower had procured a conveyance 
of a life estate owned by a sister, to 
which his title was subject, and the 
borrower fraudulently induced his 
sister, who was mentally incompe- 
tent, but had not been so adjudged, 
to convey her interest to him, and 
afterward executed a mortgage to 
the bank, which paid the full amount 
of the loan, it was held, that the 
bank obtained a valid lien in the ab- 
sence of knowledge of the incapacity 
of the sister to convey, or of the 
fraud of the borrower in obtaining 
the conveyance, or was charged with 
notice of such incapacity and fraud. 
‘Manhattan State Bank v. McLaren, 
Troeikans bos, cll bP 63s. (3) VA wife 
devised a life estate in certain lands 
to her husband, remainder to her 
son, who was the executor of the 
will. He purchased a judgment 
against the father on which he sold 
the father’s life estate on execution 
and purchased the same at_ sale. 
Thereafter he applied for a loan on 
the property, which was granted, the 
“mortgagee acting through the same 
solicitors who had acted for the son 
in the executiom proceedings, and the 
mortgagee having no actual knowl- 
edge of the son’s fraud on his father. 
It was held that the fact that the 
mortgagee’s attorneys had knowledge 
-of the facts showing the son’s fraud 
-would not charge her with notice 
thereof. Geyer v. Geyer, 75 N. J. 
Bq. 124, 126, 78 A 449 (“there is no 
proof that the mortgagee had any 
actual knowledge of the son’s fraud 
upon the father, but an attempt is 
made on the part of the complainant 
to charge her with notice of the 
transactien for the reason that the 
solicitors whom she employed knew 
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about it. This is carrying the doc- 
trine of notice to an agent to an 
extreme ,to which the decisions in 
our state do not now go. It may 
be that under the case of Willard v. 
Denise, 50 N. J. Eq. 482, 26 A 29, 35 
AmSR 788, the position might be 
maintained, but Willard v. Denise 
was overruled in the case of Vulcan 
Detinning Co. v. American Can Co., 
72 N. J. Eq. 387, 67 A 339, 12 LRANS 
102, and the earlier doctrine an- 
nounced in Sooy v. State, 41 N. J. L. 
394, was re-established. The rule 
now is ‘the knowledge of the agent 
is chargeable upon his. principal 
whenever the principal, if acting for 
himself, would have received notice 
of the matters known to the agent.’ 
It is quite plain that if the mort- 
gagee had acted for herself in the 
transaction she would not have re- 
ceived notice of the matters which 
were known to the solicitor who 
acted for her. I must therefore de- 
clare that the knowledge of the so- 
licitors, if any they had, was not 
imputable to the mortgagee’). (4) 
Where a deed by executors recited a 
valid power of sale conferred by will, 
and purported to be made by virtue 
of the power, and in consideration 
of a substantial sum paid by the 
grantee, and the grantee, in fact pay- 
ing no consideration, executed mort- 
gages to third persons who had no 
actual notice of the fraud, and who 
relied on the deed and loaned money 
to the grantee on the security of the 
mortgages, the third persons ac- 
quired title as mortgagees with the 
right to enforce the mortgages 
against the property described there- 
in. Cook v. Jack, (N. J.) 81 A 1110. 
(5) Where a judgment is obtained 
against a wife to whom a husband 
has deeded real property, which de- 
clares the deed to be fraudulent and 
void, a mortgage on the property 
given by her prior to the judgment 
constitutes a lien paramount to the 
judgment, the equity of redemption 
only being subject to the lien of the 
judgment. Reynolds v. Park, 53 N. 
Y. 36. (6) A man conveyed certain 
realty to his wife, and while she and 
her husband resided on the property, 
and the record title stood in her 
name, she negotiated a mortgage on 
it. The deed to the wife was set 
aside as invalid. It was held that, 
in the absence of an allegation and 
proof of fraud in the inception of 
the mortgage, it was error to set it 
aside as void. Reilly v. Reilly, 63 
App. Div. 169, 71 NYS. 287: (7) 
Where a guardian sells realty for 
cash, and the probate proceedings, as 
disclosed by the records, are regular, 
the lien of a mortgage executed by 
the purchaser will not be defeated, 
on proof that the sale was not in 
fact made for cash, but by an ex- 
change of other realty, where the 
mortgagee did not participate in the 
fraud, or have notice sufficient to put 
upon inquiry. Vose v. Penny, 78 Okl. 
238, 190 P 97; Berry v. Tolleson, 68 
Okl, 158, 172 P 630. (8) Where the 
owner of land negligently delivered 
a deed to a broker with authority to 
fill in the name of a prospective pur- 
chaser as grantee, and the broker 
filled in his own name and recorded 
the deed and executed a mortgage 
on the land to an innocent third per- 
son, the owner, having put it in the 
power of his agent to defraud, must 
suffer the loss. Harth v. Pollock, 97 
Or. 668, 198 P 202. 
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edge of such infirmity, is not protected as an inno- 
cent purchaser.** 

[§. 477] 2. Good Faith. To entitle the mortgagee 
to protection his mortgage must have been taken in 
good faith;’® and it is sufficient if such good faith 
exists at the time of the execution of the mortgage, 
without reference to his subsequent discoveries of 
material facts.*? 
relying on an apparently perfect legal title in his 


He will generally be justified in 


[h] Evidence of notice insuffi- 
cient.— Where a bank agreed to make 
a loan secured by a mortgage on: 
real estate, conditioned that the bor- 
rower was to procure conveyance 
of a life estate owned by his sister, 
to which the borrower’s title was 
subject, and the borrower fraudu- 
lently induced his sister, who was 
mentally incompetent, but had not 
been so adjudged, to convey her in- 
terest to him, the fact that the bank 
knew that the borrower was in finan- 
cial straits, without means to pay 
for the life estate known by it to be 
of considerable value, and that the 
deed which it prepared named a con- 
sideration of one dollar, is in itself 
insufficient to show that the bank 
was chargeable with knowledge or 
notice of the incapacity of the 
grantor of the life estate or of the 
fraud of the borrower in, obtaining 
a conveyance of such estate. Man- 
hattan State Bank v. McLaren, 112 
Kan, 538, 211 P 633. 

[i] Remedy of grantor, fraudu- 
lently induced to execute a deed, is 
against the grantee, not against a 
bona fide mortgagee of grantee. 
i ait Ver EGiad, Gd) 4i31o A 

0. \ 

81. Torrens Act generally 
Records .[34 Cyc 597]. 
rer Brown v. Broughton, 25 Man. 

83. Brummond v. Krause, 8 N. D. 
573, 80 NW 686; Robinson vy. Ford, 
q Sask. (L.) 443, 19, DomUlR. 572, .7 
WestWkly 747. 

84. Marden v. Dorthy, 160 N. Y. 
39, 54 NE 726, 46 LRA 694. 

85. Robertson v. U. S. Live Stock 
Co., 164 Iowa 230, 145 NW 535. 

86. See Insane Persons § 536; and 
Bills and Notes § 734. 

87. White v. Holland, (Tex. Civ. 
A.) 229 SW 611. To same effect Gray 
ba oe (Texs + Give) -A.)h,1 2432.5 WwW" 

88. Equitable Mortg. Co. v. Kemp- 
ner, 84 Tex. 102, 19 SW 358; Beau- 
champ v. Zellmer, (Tex. Commn. A.) 
237 SW 911. And see cases infra 
note 89. 

[a] A grossly inadequate consid- 
eration paid by a party enters into 
the question of good faith on his 
part. Beauchamp v. Zellmer, (Tex. 
Commn. A.) 237 SW 911. And see 
ee and Notes § 717 text and note 
; on Davis v. Greve, 32 La. Ann. 


20. 

[a] Meaning of good faith.—(1) 
As applied to a mortgagee, ‘‘good 
faith” means actual reliance on the 
ownership of the vendor or mort- 
gagor, in ignorance or without notice 
of an existing encumbrance on the 
property. Milton v. Boyd, 49 N. J. 
Eg. 142, 22 A 1078. (2) “Good faith 
-.. is the tabula in naufragia. of 
the mortgagees who claim in hostil- 
ity to the vendor’s otherwise superior 
rights.” Berner v. Kaye, 14 Mise. 1, 
3, 35 NYS 181. And see Ex pp. 
Knott, il Ves. Jr. 609,'°32 Reprint 
1225 (using the same Latin phrase). 

[b] The burden of proof is on 
one who accepted a mortgage from 
a husband on land which in fact be- 
longed to the wife, the deed to the 
Same having been by mistake made 
out to the husband and wife jointly, 
to show as against the wife that he 
accepted the mortgage in good faith 
and without notice of the true state 
of the title. Bates v. Frazier, 85 SW 
757, 27 KyL 576. . 


see 
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mortgagor, as shown by the records.® - But he can- 
not claim the protection of a bona fide purchaser 
if he rashly relies on a title which he knows, or 
ought to know, is liable to be defeated,®* nor if 
there are any circumstances of fraud or illegality 
in the transaction in which the mortgage is given.” 
And an intending purchaser or mortgagee relies and 
acts at his peril upon the recitals of an abstract 


90. Bordelon v. Gumbel, 118 La. 


645, 48 S 264; Boyer v. Joffrion, 40] 


La. Ann. 657, 4S 872; Phoenix Mut. 
L. Ins. Co. v. Brown, 37 Nebr. 705, 
56 NW 488; Riddle v. Commerce 
Trust Co., 109 Okl. 223, 235 P 222, 
Doye v. Carey, 3 Okl. 627, eel P 432. 

91. Cunningham v. Whitford, 74 
Hun 273, 26 NYS 575 (as before the 
expiration of the time within which 
creditors may proceed to charge the 
real estate of a decedent with pay- 
ment of debts no presumption arises 
that the debts have been paid, one 
who takes a mortgage from a devisee 
of decedent is not a bona fide en- 
cumbrancer). : 

[a] Mortgage operating as as- 
signment for benefit of creditors.—A 
mortgagee whose mortgage operates 
under the statute as an assignment 
of all the mortgagor’s property for 
the benefit of his creditors is not a 
bona fide purchaser whether he knew 
of the mortgagor’s insolvency or not. 
Drake v. Ellman, 80 Ky. 434. 

[b] New trial of action in which 
judgment obtained.—A statute pro- 
viding that “the result of the new 
trial, if application therefor is made 
after the close of the term at which 
the judgment is rendered, shall in no 
case affect the interests of third per- 
sons, acquired in good#faith, for a 
valuable consideration, since the 
former trial,’ does not apply to a 
mortgagee who, with actual notice, 
took his mortgage after the first 
judgment and before the new trial. 
Griswold v. Ward, 128 Ind. 389, 27 
NE 751; Smith v. Cottrell, 94 Ind, 379. 

[ec] A mortgage executed by one 
tenant in common to plaintiff con- 
veyed only such rights aS mortgagor 
had in the property itself, which 
was subject to a prior mortgage by 
both tenants in common, and plain- 
tiff, by accepting the mortgage, was 
not an innocent purchaser as to equi- 
ties which might arise between the 
two owners in the surplus funds, 
after the foreclosure of the prior 
mortgage. Searcy Bank v. Baldock, 
153 Ark. 308, 240 SW 399. 

92. Laprad v. Sherwood, 79 Mich. 
520, 44 NW 943 (mortgage obtained 
by fraud or forgery of mortgagee’s 
‘agent). 

[a] Mortgage tainted with usury. 
—Clark v. Johnson, 133 Ala. 432, 31 
S 960. Mortgage tainted by usury 
see Usury [39 Cyc 994 text and note 
47]. 
33, Rice v. Winters, 45 Nebr. 517, 
63 NW 830. 

94. See infra § 537 note 16. 

95. U. S.—German Sav., etc., Soc. 
v. Tull, 136 Fed. 1, 69 CCA’ 1; Camp 


v. Peacock, etc., Co., 129 Fed. 1005, 
64 CCA 490. 

Ala.—Hopkins y. Jordan, 201 Ala. 
LSS SeLO: 


Ark.—Carter v. Thompson, 167 Ark. 
272, 267 SW 790, 38 ALR 10538. 

Cal.—Kent v. Williams, 146 Cal. 3, 
79 P 527; De Leonis v. Hammel, 1 
Ogle cA 890) .82. 1 349° 


Colo.—Patterson v. De Long, 11 
ColongA. Wossro2 Pr6s8il. 
Conn.—Norton v. Birge, 35 Conn. 


250. 

D. C.—Slater v. Hamacher, 15 App. 
558. 

Fla.—Crozier v. Ange, 85 Fla. 120, 
95 S 426. 

Ga.—Jordan v. Bullard, 145 Ga. 
890, 90 SE 41; Garfield Bank v. Clark, 
138 Ga. 798, 76 SE 95; Goodwynne v. 
Bellerby, 116 Ga. 901, 43 SE 275. 
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chaser.®® 


Ida.—Spencer v. Steward, 37 Ida. 
CLOW 213) NPS 9e ; 
‘rape v. Simpson, 115 Ill. A. 

Ind.—Nelson v. McKee, 53 Ind. A. 
344, 99 NE 447, 101 NE 651. 

Iowa.—Boyd v. Boyd, 128 Iowa 
699, 104 NW 798; Glassburn v. Wire- 
man, 126 Iowa 478, 102 NW 421; 
Heively v. Matteson, 54 Iowa 505, 
6 NW 732. 

Kan.—International Harvester Co. 
v. Myers, 86 Kan. 497, 121 P 500, 39 
LRANS 528. 

Ky.—Averill v. Guthrie, 8 Dana 82; 
Eee v. Frazier, 85 SW 757, 27 KyL 

Me.—McLaughlin v. Shepherd, 32 
Me. 143, 52 AmD 646. 

Md.—Gore v. Condon, 82 Md. 649, 
33 A 261; McMechen vy. Maggs, 4 
Harr) &= J. 132. 


Mass.—Steele v. Estabrook, 236 
Mass, 212,128 NE 238: 
Mich.—Arnold v. Whitcomb, 83 


Mich. 19, 46 NW 1029; Jackson, etc., 
R. Co. v. Davison, 65 Mich. 437, 37 
NW 537. 

Minn.—Teal v. Grand Forks Scan- 
dinavian-American Bank, 114, Minn. 
435, 181 NW 486. 

Miss.—Kirby v. Carrollton Bank, 
102 Miss. 190, 59 S 10. 

Nebr.—Laughlin v. Gardiner, 104 
Nebr. 237, 176 NW 727, 178 NW 270. 
dane H.—Bell v. Twilight, 22 N. H. 
500. 

N. J.—Gothainer v. Grigg, 32 N. J. 
BKq. 567. 

N. Y.—Italian Sav. Bank v. Le 
Grange, 169 App. Div. 120, 154 NYS 
814; Alyphant v. Phyfe, 166 N. Y. 
630, 60 NE 1117; Spears v. New York, 
10 Hun 160; Newton v. McLean, 41 
Barb. 285; King vy. Wilcomb, 7 Barb. 


263. 

N. 
791, 44 SE 676. 

N. D.—McCaull-Webster El. Co. v. 
Hoffman, 48 N. D. 1066, 188 NW 305. 

Oh.—Hibbs vy. Union Cent. L. Ins. 
Co., £0. Oh. St. 543. 

Okl.—Gay v. Williams, 219 P 906. 

Or.—Martin v. Eagle Dev. Co., 41 
Or. 448, 69 P 216. 

Pa.—Bigley v. Jones, 114 Pa. 510, 
TA 54, 

Porto Rico.—Pettingill v. Rios, 4 
Porto Rico Fed. 549. 

R. I.—Babcock v. Wells, 25 R. I. 
23, 54 A 596, 105 AmSR 848. 
S. C.—Kuker v. Jarrott, 61 S. C. 
265, 39 SE 530; Messervey v. Barelli, 
UES Cbg. b64, 

S. D—Bailey v. Colombe, 45 S. D. 
443, 188 NW 2038. 

Tenn.—Kirklin v. Atlas Sav., etc., 
Assoc., (Ch. A.) 60 SW 149. 

Tex.—Hanrick v. Gurley, 93 Tex. 
458, 54 SW 347, 55 SW 119, 53 SW 


C.—Patton v. Cooper, 132 N. C. 


330; Spurlock v. Sullivan, 36 Tex. 
511; Smith v. Wofford, (Civ. A.) 97 
SW 143; Rogers v. Tompkins, (Civ. 


A.) 87 SW 3879; Wells v. Houston, 23 
Tex. Civ. A. 629, 57 SW 584;, Smith 
v. Smith, 23 Tex. Civ. A. 304, 55 SW 
541; Patterson v. Tuttle, (Civ. A.) 27 
SW 758. 

Utah.—Johnson v. Seagull Inv. Co., 
65 Utah 424, 237 P 945. 

Va.—Fisher vy. Borden, 111 Va. 
535, 69 SE 636. 

Wash.—Bank v. Doherty, 42 Wash. 
317, 84 P 872, 4 LRANS 1191. 
bey Va.—Scott v. Isaacsen, 49 SEH 
aod. 

Wis.—Gall v. Gall, 126 Wis. 390, 


105 NW 9538, 5 LRANS 603; John vy. 
Larson, 28 Wis. 604. 
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[§ 478] 3. Notice—a. In General. In most juris- 
dictions, but not in all,°* where a mortgagee at the 
time of taking his mortgage has knowledge or legal 
notice of a prior conveyance, mortgage, or other lien 
on the property, he takes subject thereto, and is 
not entitled to the protection of a bona fide pur- 
And if he once knew the facts regarding 


Wyo.—Hays v. Pierson, 32 Wyo. 
416, 234 P 494, 

Eng.—Eyre v. Dolphin, 2 Ball & B. 
290; Hennessey v. Bray, 33 Beav. 96, 
55 Reprint 302; De Witte v. Addison, 
SO Lawl Rep. Nusa ke Ome 

Ont.—Birkbeck Loan Co. v. John- 
ston, 3 Ont. L. 497, 1 OntWR 163. 

And see infra § 533 note 86. 

[a] Unless the mortgagee was an 
innocent purchaser for value, his 
rights could not rise higher than 
those of his mortgagor. Fry v. 
White, 132 Ark. 606, 201 SW 1105. 

[b] A mortgagee of a construc- ~ 
tive trustee, who takes with notice 
of plaintiff’s claims as mortgagee of 
the interest of one of the bene- 
ficiaries, both as such and in re- 
mainder, has only a junior encum- 
brance. Allen v. Stewart, 214 Mass. 
109, 100 NE 1092. 

[ec] Conditional sale of fixture.— 


| Actual or constructive notice to a 


mortgagee of the rights of a con- 
ditional seller of property placed on 
the mortgaged premises is as effec- 
tive to charge the mortgagee with 
notice of the reservation of title as 
a record of the instrument contain- 
ing the same. In re Williamsburg 
Knitting Mill, 190 Fed. 871 [aff 193 
Fed. 1020 mem, 113 CCA 87]. 

[d] Notice to an attorney or 
agent of the mortgagee (i) may be 
imputed to the latter if acquired 
while acting in the capacity of agent 
or attorney in the particular. trans- 


action. Foy vy. Armstrong, 113 Iowa 
629, 85 NW 7538; Low,.v. Low, 177 
Mass. 306, 59 NE 57; Sponable v. 


Hanson, 87 Mich. 204, 49 NW 644; 
Bigley v. Jones, 114 Pa; 510, 7 A‘ 54. 
(2) A second mortgage in the hands 
of an attorney who negotiated the 
execution of a first mortgage was 
subordinate to the lien of the first 
mortgage. -Gray v. Delpho, 97 Misc. 
37, 162 NYS 194. (3) An attorney’s 
knowledge of an unrecorded deed to 
land cannot be imputed to his client, 
a subsequent mortgagee, if it was 
not acquired by him while transact- 
ing business for the mortgagee. 
Slattery v. Schwannecke, 118 N. Y. 
543, 23 NE 922. (4) And an agent 
employed, by appointment in writing, 
by one representing himself to be 
the owner of certain lands, to nego- 
tiate for him a loan on mortgage, 
who, in the line of such employment, 
examined the title to the land offered 
as security, for the purpose of in- 
ducing the making of such loan ‘by 
means of his representations that 
the mortgagor had a perfect title, 
was in no sense the agent of the 
mortgagee, Farmer v. American 
Mortg. Co., 116 Ala. 410, 415, 22 S 
426 (“a party buying land may rely 
upon the vendor for an abstract or 
true representation of title, and the 
vendor may act in this behalf 
through an agent; and in neither 
case would ‘the purchaser be charged 
with notice of secret equities known 
to the vendor or his agent but not 
communicated. Such would be an 
unusual but by no means impossible 
mode of proceeding; and the evidence 
shows it to have been the mode 
adopted here’’). 

[e] Notice to the proper officer of 
a corporation mortgagee may be im- 
puted to the corporation. Wilson v. 
McCullough, 23 Pa. 440, 62 AmD 347; 
Kirklin vy. Atlas Sav., ete. Assoc., 
(Tenn. Ch. A.) 60 SW 149. 

[f] Notice to bank.—‘‘The presi- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


_ the prior encumbrance or claim, it is immaterial that 
he may have forgotten them at the time his mort- 
Nor ean he escape such conse- 
quences by pleading a mistake of law as to whether 
a lien would result from the given facts, knowledge 
of the facts being sufficient to charge him. 
tract of sale has priority over a subsequent mort- 
But where the lien 
of the mortgage has once attached in good faith, it 
as not divested by the mortgagee’s subsequent dis- 
covery of facts which would have affected its pri- 
ority.°° Where the mortgage is given to two persons 
jointly notice to one of them of an outstanding 
Whether the mort- 


Ves 


§§ 478-479] 


gage was made.%® 


gage taken with actual notice. 


equity will not affect the other.* 


dent and the cashier, who were the 
managing officers of the bank, and 
who had control of the bank’s busi- 
ness and the making and extending 
of loans, testified that they had no 
knowledge. This has been held not 
sufficient, in and of itself, in all 
eases, to justify a finding that the 
bank did not have notice. It is said 
that other officers of “the bank may 
have had notice, and that this would 
charge the bank with notice. It has 
never been held that it is absolutely 
essential to call every officer and 
agent of a bank into court and have 
him testify directly that he had no 
notice of the fraud, in order to carry 
the burden to a successful issue on 
the part of the bank. The testimony 
of the managing officers and those 
who had charge of and managed the 
particular business for the bank, and 
who acted for the bank in the par- 
ticular transaction, having been 
ealled and having testified that they 
had no knowledge but acted in good 
faith in the transaction, the knowl- 
edge of the bank, through any other 
officer, may be negatived by facts 
and circumstances which affirma- 
tively show that the bank could not 
have had knowledge through any 
such source. Concerns of this kind, 
transacting large business and hav- 
ing many officers and agents in the 
transaction of business, through 
whom notice might be conveyed, sug- 
gests the necessity of negativing 
knowledge conveyed through any of 
these channels, and this is best done 
by calling the parties to testify, by 
and through whom such knowledge 
might be communicated. Bite eit 
would be a serious burden and han- 
dicap to the legitimate transaction 
of business of this kind to require, 
in every transaction, that the bank 
purge itself by calling, as witnesses 
in its behalf, every officer or agent 
through whom notice might possibly 
be communicated to the bank, or 
whose knowledge or notice would 
bind the bank. It would be some- 
times impossible to do this, and the 
law does not require it. It is suffi- 
cient that the officers, through whom 
the business was transacted, are 
Shown not to possess. notice or 
knowledge of the fraud, with proof 
that negatives, to a legal certainty 
(that is, to as much certainty as can 
be secured in the administration of 
the law), that the other officers and 
agents could not, in the nature of 
things, and therefore did not, have 
notice or knowledge such as would 
charge the bank with notice of the 
fraud.” Robertson v. S. Live 
Stock Co., 164 Iowa 230, 239, 145 NW 
535 (holding that, on the "evidence, 
the bank did not haye notice or 
knowledge). 

{[g] Actual notice of a chattel 
mortgage by a subsequent mortgagee 
of the realty, the former being a 
mortgage of a structure on_ the 
premises, will, it seems, subject 
thereto the mortgagee of the realty. 
Peoria Stone, ete. Works v. Sin- 
clair, 146 Iowa 56, 124 NW 772 
(where, however, the chattel mort- 
gagee, ‘who had the burden of prov- 
ing such actual notice, was held not 
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cumbrance.> He 
to have sustained the burden). 

The beneficiary in a deed of 
is not generally chargeable 
with the knowledge possessed by the 
trustee. Willis v. Vallette, 4 Metc. 
(Ky.) 186; Gritchell v. Kreidler, 12 
Mo. A. 497; Morrison v. Bausemer, 32 
Gratt. (73 Va.) 225. 

[i] An attorney who took, to se- 
cure his fees with respect to litiga- 
tion concerning a claim against his 
client by the estate of the latter’s 
father and the validity of the fa- 
ther’s will, a mortgage on land de- 
vised by the father to his client, is 
not a bona fide purchaser for value, 
where he knew that his client would 
be insolvent if the claim was estab- 
lished. Senneff v. Brackey, 165 Iowa 
525, 146 NW 24, 1 ALR 978. 

{j] Duty of claimant as to giving 
notice.—Where defendant in an ac- 
tion of ejectment mortgages the 
lands and with the proceeds erects 
improvements thereon, and the eject- 
ment suit results in his eviction, the 
mortgagee cannot then maintain a 
suit in equity to subject the land in 
the possession of the true owner to 
an equitable lien for the value of 
such improvements, on the ground 
that he had constructive notice by 
the record of the mortgage that it 
was the mortgagee’s money that was 
used in making the improvements, 
and that he failed to notify the 
mortgagee of his title or warn him 
of the fraud that was being perpe- 
trated upon him by the mortgagor. 
imei ge v. Ashley, 22 App. (D. C.) 


Notice of unrecorded mortgage see 
infra § 583 note 86. 
reece Hunt v. Clark, 6 Dana (Ky.) 

97. Willis v. Vallette, 4 Metce. 
(Ky.) uae: Ledos v. Kupfrian, 28 N. 
Je LO. W161, 

98. peptic Trust Co. v. Cameron, 
100 Wash. 92, 170 P 379. 

[a] Thus, where a mortgagee, on 
taking a mortgage from plaintiff’s 
grantor, had both actual and: con- 
structive notice of plaintiff's equi- 
ties under a contract for deed, and 
it appeared that plaintiff never con- 
sented to the giving of the mortgage, 
the mortgagee took subject to all 
plaintiff's rights under his contract. 
Quaschneck y. Blodgett, 32 N. D. 603, 
156 NW 216. 

99. Davis v. Greve, 32 La. Ann. 
420; Constant v. Rochester Univ., 133 
N. Y. 640, 31 NE 26; Barrett v. 
Eastham, (Tex. Civ. A.) 86 SW 1057. 

1. Seely v. Neill, 37 Colo. 198, 86 
P 334; Babcock v. Wells, 25 R. I. 
30, 54 A 599. 

2. Hodges v. Winston, 94 Ala. 576, 
10 § 535; Wittenbrock v. Cass, 110 

Cal. 1, 42 P 300. And see Robertson 
v. U. 8. Live Stock Co., 164 Iowa 230, 
145 NW 535 quoted supra note 95 


Notice from record see infra 


Wilson v. Godfrey, 145 Iowa 
696, 124 NW 875; Glidden v. Hunt, 
24 Pick. (Mass.) 221; Lowrey v. 
Finkleston, 149 Wis. 329, 134 NW 
344; and cases infra this section. 

[a] Thus a mortgagee of a 
grantee in a recorded deed, stipulav- 


[sCey wer 


gagee had actual notice of prior liens or claims is a 
question of fact, 
sufficient evidence, parol or otherwise.” 
[§ 479] b. Constructive Notice.* 
as well as actual notice of prior conveyances or 
encumbrances will postpone the len of the mort- 
gage to the rights of their holders;* and the mort- 
gagee is chargeable with such notice where he is 
shown to have had knowledge of facts which should 
have put a reasonably careful man upon inquiry, 
and where such an inquiry, carefully prosecuted in 
the right quarter, would have led to a discovery of 
the facts concerning the prior conveyance or en- 


and may be determined upon any 


Constructive 


must, therefore, in order to protect 


ing for the performance of condi- 
tions by the grantee and the forfei- 
ture of the deed for nonperformance, 
is chargeable with constructive no- 
tice of the condition subsequent 
created by the deed, and his rights 
are no greater than the rights of the 
grantee. Lowrey v. Finkleston, 149 
Wis. 222, 184 NW 344. 


5. U. S.—Central Trust Co. 
Wabash, ete, R. Co. 29 Fed. 546 
te MSS Wa eel en ew Sct 243, 34 L. ed. 


ils 
Ala.—Pake v. Lindsey Mill Co., 
208 Ala. 569, 94 S 573. 

Ark.—Fry v. White, 132 Ark. 606, 
201 SW 1105. 

Cal.—Stockton Bldg., etc., Assoc. v. 
Chalmers, 65 Cal. 98, 3 P 101. 

Ga.—Goodwynne v. Bellerby, 116 
Ga. 901, 43 SE 275. 

Ill.— Garrett v. Simpson, 115 Ill. 
is 62; Slocum v. Slocum, 9 Ill. A. 

Ind.—Nelson v. McKee, 53 Ind. A. 
344, 99 NE 447, 101 NE 651. 


Iowa.—Wilson v. Godfrey, 145 
Iowa 696, 124 NW 875. 

Ky.—Roberson v. Boaz, 195 Ky. 
160. 241 SW 881. 

Md.—Border State Say. Inst. vy. 


Wilcox, 63 Md. 525. 

Mich.—Gordon vy. Constantine Hy- 
crawl Co., 117 Mich. 620, 76 NW 
142. 

N. H.—Bell v. Twilight, 22 N. H. 
500. 

N. J.—Ledos v. Kupfrian, 28 N. J. 
Eq. 161; Kellogg v. Randolph, (Ch.) 
63 A 753; Parker v. Parker, (Ch.) 56 
A 1094 

N. Y.—Kirsch v. Tozier, 143 N. ¥. 
390, 38 NE 375, 42 AmSR 729; Kunze 
Vv. Rosenzweig, 186 App. Div. 866, 174 
NYS 664; Hoyt v. Hoyt, 17 Hun 192 
[aff 85 N. Y. 142]; Howard Ins. Co. 
v. Halsey, 6 N. Y. Super. 565. 

N. C.—Patton v. Cooper, 132 N. C. 
791, 44 SE 676; Branch vy. Griffin, 99 
N. C. 173, 5 SE 393, 398. 

Oh.—Hibbs v. Union Cent. L. Ins. 
Co., 40 Oh. St. 543. 

Okl.—Gay v. Williams, 219 P 906. 

Or.—Harrisburg Lumber Co. v. 
Washburn, 29 Or. 150, 44 P 390. 

Pa.—Fliteraft v. Commonwealth 
Title, ete, Trust Co., 211 Pa. 114, 
60 A 557; Dunning v. Reese, 7 Kulp 


ee 
REST Reto v. Wells, 25 R. I 
99. 


30; area 

poate White v. Citizens’ Bank, 
(Ch: A.) 42 SW 89. 

Tex.—Ramirez v. Smith, 94 Tex. 
184, 59 SW 258; Benton v. Jones, 
(Civ. A.) 220 Sw 193; Wells v. 
Houston, 23 Tex. Civ. A. 629, 57 ape 
584; Smith v. Smith, 23 Tex. Civ. A. 
304, 55 SW 6541. 

Va.—Murphy’s Hotel Co. v. Benet, 
119 Va. 157, 89 SE 104. 

Wis.—Dailey v. Kastell, 56 Wis. 
444, 14 NW 685. 

Ont.—Birkbeck Loan Co. v. John- 
ston, 3) Ont, Di 497,. cL Ontwh. Ess. 

But see Bond y. Ellison, 80 Or. 634, 
157 P 11038, 1104 as quoted supra 
§ 476 text and note 80 [EEals 

[a] Rule applied.—(1) One taking 
a mortgage on premises already 
inortgaged with knowledge that the 
‘existing mortgage was to be paid 
and satisfied out of the money ad- 
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himself, make an investigation where the existence 
of an earlier deed or lien in his chain of title® is 
indicated by recitals in the mortgage offered to 
him,’ or by recitals in the deed to his mortgagor® 


—provided, in some jurisdictions, 


vanced is charged with notice of the 
fact that a judgment against the 
mortgagor may have attached to the 
property after the execution of the 
first mortgage. Nelson y. McKee, 53 
Ind, A. 344, 99 NE 447, 101 NE 651. 
(2) Where a mortgagee knew, when 
the mortgage was executed, that 
there was a vendor’s lien against the 
premises, and did not pay over the 
money until later, he was put upon 
inquiry to ascertain whether, when 
the money was paid, the lien had been 
discharged, and, if he failed to make 
reasonable inquiry, he is not an inno- 
cent purchaser. Hull v. Mechanics’ 
Bldg., etc., Assoc., 56 Ind. A. 449, 105 
NE 573. (3) Where a sale of a city 
lot for taxes was duly entered on the 
books before a mortgage on the 
property was given, the mortgagee 
has at least constructive notice of 
the lien thus created, and he took in 
subordination thereto. Wilson v. 
Godfrey, 145 Iowa 696, 124 NW 875. 
(4) The fact that a note which ex- 
plained what the mortgage was 
given to secure, and mentioned in 
the mortgage, did not bear the signa- 
ture of the mortgagor, who was the 
grantee in a deed executed by plain- 
tiff’s son under a power of attorney, 
was sufficient to put defendant mort- 
gagee on inquiry as to the actual 
ownership of the property. Wheeler 
v. Sigourney, 98 Misc. 150, 164 NYS 
62 [aff 181 App: Div. 965 mem, 168 
NYS 2734 mem], (6) Ina. suit to 
cancel a vendor’s lien note on the 
ground of fraud, where the evidence 
clearly shows that plaintiff pur- 
chased other notes executed by the 
same maker and secured by a deed 
of trust, recorded subsequently to 
defendant’s purchase thereof, at 
considerably less than their face 
value, knowing of his assignor’s suit 
to cancel the vendor’s lien note, but 
made no inquiry, from which he 
would have discovered that both sets 
of notes were obtained from the 
maker without consideration, the 
court properly instructed a verdict 
for defendant as owner of the prior 
lien, the evidence clearly showing 
that plaintiff did not act in good 
faith. Beauchamp v. Zellmer, (Tex. 
Commn. A.) 237 SW 911. (6) De- 
fendants took a deed of trust with 
actual notice that a vendor’s lien 
had been reserved in a prior deed to 
secure a purchase-money note. The 
maker told defendants that the note 
had been paid and lost, and after- 
ward told them that a transferee had 
it. The latter stated that it had been 
paid, but was not asked as to who 
had it, nor as to where it was, nor 
as to who had paid it. It was held 
that as proper inquiries would have 
elicited information that the note 
was held by plaintiff who had paid 
value, defendants were charged with 
knowledge of those facts, and were 
not bona fide purchasers. Moody 
Martin, (Tex: Civ. A.) 117 SW 1015, 
[b] “Circumstances which are 
merely equivocal (1) will not charge 
a purchaser or incumbrancer with 
the duty of making inquiry.” Peoria 
First Nat. Bank v. Farmers, etc., 
Nat. Bank, 171 Ind. 3238, 344, 86 NE 
417. To same point Peoria First 
Nat. Bank vy. Farmers’, etc. Nat. 
Bank, (Ind.) 84 NE 1077. (2) “In 
order to constitute notice there must 
be something more than a bare sus- 
picion; it must appear that such 
facts were suggested as would cause 
a prudent mind to investigate, and 
to fail to do so would be gross neg- 
ligence upon his part, and that’ such 
neglect would be of a character that 
would imply a fraudulent intent.” 
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the latter is re- | record 


Bier v. Weiler, 2038 Ill. A. 144, 151. 
[c] Evidence insufficient (1) to 
require inquiry. Tripler v. McDon- 
ald Lumber Co., 173 Cal. 144, 159 P 
591. (2) Evidence of actual knowl- 
edge held insufficient to postpone a 
mortgage in a suit involving priority 
as between an attachment lien and a 
judgment in the attachment proceed- 
ings and a mortgage executed subse- 
quent to the attachment and prior to 
the recording of a copy as lis pen- 


dens. Peoria First Nat. Bank v. 
Farmers’, etc., Nat. Bank, (Ind. A.) 
82 NE 1013. (8) It was not enough 


to charge mortgagees with notice 
that land standing of record in the 
name of the individual mortgagor, P, 
belonged to a partnership of which 
he was a member, that he had’ pre- 
viously closed out the partnership 
account in the bank, which was one 
of the mortgagees, that the mort- 
gagees had made a careful investiga- 
tion of the title (power of attorney 
executed by the other partner to P, 


mentioning no particular land), and 
that one of the mortgagees, to the 


knowledge of the other, took a mort- 
gage on an undivided half interest 
in the land, P, while claiming the 
whole property having insisted that 
that was enough security. Hays v. 
Pierson, 32 Wyo. 416, 234 P 494. 

6 See infra this note. 

[a] Rule applied. — Relative to 
priority of a deed of trust by B, 
of land in G County, to secure 1, and 
a previous judgment against B, un- 
docketed in G County, reference in 
the deed of trust to a prior deed in 
the chain of title, which referred to 
suits in another county, did not re- 
quire T to investigate those suits and 
thus charge him with notice of the 
judgment which such investigation 
would have disclosed, those suits 
constituting no part of his chain of 
title, Murphy’s Hotel Co. v. Benet, 
119) Var 157, 89 SEH 104. 

7 Bell vi Twilight, 22. N. H. 500; 
Dailey v. Kestell, 56 Wis. 444, 14 
NW 635. 

8 Ery v. White, 132 Ark. 606, 201 
SW 1105; Babcock v. Wells, 25 R. I. 
30, 54 A 599; Arlington Heights 
Realty 1Co., v.. Citizens’ Ri, ete, Co.) 
(Tex. Civ.: A.) 160 SW 1109. 

[a] Thus a recital in a deed con- 
veying lands to a traction company 
that it was subject to the terms of a 
contract binding the grantee to 
maintain certain traction lines was 
notice of Such covenant to a subse- 
quent mortgagee. Arlington Heights 
Realty Co.’ v. Citizens’ R.,) ete., Co., 
(Tex. Civ. A.) 160 SW 1109 (it was a 
covenant running with the land). 

[b] Quitclaim instead of war- 
ranty deed.—A mortgagee is not 
chargeable with notice of an out- 
standing equity merely because the 
conveyance under which his mort- 
gagor claims title was in the form of 
a quitclaim rather than a warranty 
deed. Babcock v. Wells, 25 R. I. .30, 
54 A 599. 

9. Ebling Brewing Co. y. Gennaro, 
189 App. Div. 732,179 NYS. 384 (a 
purchaser or mortgagee of real prop- 
erty for a valuable consideration is 
not chargeable with constructive no- 
tice, under Real Prop. ;L.).§ 29%, of 
the recitals of an unrecorded deed in 
the chain of his title to the effect 
that there was a purchase-money 
mortgage [By a divided court]). 

10. See infra this note. 

[a] Rule applied.—As a rule bonds 
and the mortgage securing them 
must be considered together, and 
holders of bonds referring to the 
mortgage are charged with notice 
of its contents, and where third 


[§ 479. 


corded®—or by references in the bonds which he 
holds,!® or in judgments or deerees affecting the 
property which come under his notice,** as also 
where he has knowledge of facts in pais—or not of 
which suggest the s 


same thing.1” He is also 
mortgage bonds referred to the mort- 
gage, which, in turn, referred to 
prior mortgages, and also stated 
that a part of the proceeds of such 
bonds should be used to pay for re- 
leases of the liens of the prior mort- 
gages from lots covered by them, 
which were to be conveyed to the 
bondholders, and the prior mort- 
gagees had no knowledge that the 
third mortgage bonds were desig- 
nated “first mortgage bonds” or of 
any misrepresentations by the mort- 
gagor to the third mortgage bond- 
holders as to the status of the bonds, 
the latter were not entitled to any 
relief as against the first and second 
mortgagees because of any misrepre- — 
sentations by the mortgagor. Vent- 
nor Inv., etc., Co. v. Record Dev.-Co., 
COIN dee Os OSE S.0L AS O52; 

11. Ramirez v. Smith, 94 Tex. 184, 
59 SW 258. 


[a] A mortgagee is not charge- 
able with constructive notice of an 
equitable title to the premises 


claimed by a third person, merely by 
reason of recitals in a judgment ob- 
tained by the mortgagor’s grantor 
which would indicate that the mort- 
gagor had received the legal title 
as trustee, where the mortgagor’s le- 
gal title is complete and in no way 
depends on that judgment. Ramirez 
Va smith, 94. Dex 1384.2 59S Wome 
See Boyer v. Joffrion, 40 La. Ann. 
657, 4 S 872 (holding, generally, that 
a bona fide mortgagee is not bound 
by judicial proceedings involving the 
title, to which he was no party). 


12. France v. Holmes, 84 Iowa 
SLO, OleeNWY | kb 2s 
[a] Knowledge of dispute.—A 


mortgagee is put on inquiry by his 
knowledge of the fact that a dispute 


exists between the owner of the 
property and his grantor as to the 
bona fides of the owner’s title. 
France v. Holmes, 84 lowa 319, 52 
NW 152. 

[b] Mechanic’s lien.—(1) Under 
Comp. St. (1921) § 7461, mechanics’ 


liens are given priority over all sub- 
sequent encumbrances, and, where a 
loan company takes a mortgage and 
makes a loan on lots, while build- 
ings thereon are in course of con- 
struction, such loan company ac- 
quired its rights with full notice of 
lien claims of laborers, mechanics, 
and materialmen, accrued and accru- 


ing, until the completion of the 
buildings. Key v. Hill, 93 Okl. 64, 
219° P''308. (2) A mortgage taken 


with knowledge that the construc- 
tion of a building on the mortgaged 
premises has been begun is subject 
to liens arising from such construc- 
tion. Harrisburg Lumber Co. v. 
Washburn, 20 Or. 150, 44 P 300. 
Priority of mechanics’ liens gener- 
ally see Mechanics’ Liens § 369 et 
seq. 

[c] A will in chain of title— 
Where the mortgagee examined an 
abstract before accepting the mort- 
gage, which showed that the land 
was community property, and the 
husband's will, which was copied 
into the abstract, showed that tes- 
tator and his wife had children, in 
absence of a showing that ‘the mort- 
gagee made such inquiry as a pru- 
dent man would have made under the 
circumstances, he will be charged 
with knowledge that the property 
belonged to the community, and of 
the existence of children, and hence 
of the fact that the husband could 
not devise all of the property. Tom- 
linson v. Drought, (Tex. Civ. A.) 127 
SW 262 [quot Hill v. Moore, 85 Tex. 
335, 19 SW 162]. 

[d] As to effect of mortgagee’s 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


- 616, 


il | 
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| §§ 479-482] 


of the title.1% 


. Question of inquiry immaterial. 


in any event.1® 


[§ 480] c. Notice of Claim for Purchase Money. 
Where a mortgagee knows that his mortgagor has 
not fully paid for the premises on which he gives 
the mortgage, the lien thereof will be subordinate 
to the lien of the unpaid vendor, whether such 
knowledge was derived from recitals in the mort- 
gagor’s deed or from direct. personal information,*® 
and even against recitals in the deed that the pur- 


XKnowledge that mortgagor is mar- 
ried as charging the former with 
constructive notice of liens or claims 
growing out of or depending on the 


marital status see Webb v. John 
Hancock Mut. L. Ins. Co., 162 Ind. 
69 NE 1006, 66 LRA _ 632; 


Cleaveland v. Boston Five Cents Sav. 
Bank, 129 Mass. 27. ‘ 

13. Dormitzer v. German _ Sav., 
etce., Soc., 28 Wash. 132, 62 P 862 
(where a mortgagee makes a loan 
on the strength of an abstract of 
title, which recites a guardian’s deed 
conveying the mortgaged premises 
to the mortgagor, and fails to make 
an examination of the records of the 
probate court in relation to such 
sale, which would have shown it to 
be fraudulent, he is chargeable with 
notice thereof). 

14. Tritch v. Norton, 10 Colo. 337, 
A5i-e! 680: 

[a] Rule applied.—A deed of trust 
included land which the grantor had 
previously conveyed to a third per- 
son, but who had, prior to the exe- 
cution of the deed, reconveyed to the 
grantor therein. The third person 
had, prior to the reconveyance, in- 
formed the grantee in the deed of 
trust that the grantor therein had 
perpetrated a fraud on her. It was 
held that, the grantee acting on the 
belief that the deed from the third 
person to the grantor spoke the 
truth, the fact of any previous 
wrongful conduct of the grantor in 
his dealings with the third person 
was not sufficient to require the 
grantee to make inquiries as to the 
effect of the deed executed by the 
third person, and did not prevent the 
grantee from being a bona fide pur- 
chaser. Smith v. Wofford, (Tex. Civ. 
A.).97% SW 143. 

15. Miller v. Lemm, (Tex. Commn. 
A.) 276 SW 211. 

16. Ala.—wWhitfield v. Riddle, 78 
Ala. 99. 

Ark.—wWilson v. Shocklee, 94 Ark. 
301, 126 SW 832. 

Cal.—Montgomery v. Keppel, 75 
Cal. 128, 19 P 178, 7 AmMSR 125. 


Iowa.—Jordan v. Wimer, 45 Iowa 
65. 
| N. Y.—Haywood v. Shaw, 16 How 
1240 lel 

Oh.—Brewster v. Clough, 4 Oh. 
Dec. (Reprint) 25, 4 ClevLRec 28; 
Brooks v. Lange, 2 Oh. Dec. (Re- 


print) 178, 2 WestLMonth 12. 

{a] The recent date of the con- 
veyance to the mortgagor is not of 
itself notice to the mortgagee that 
the purchase money has not been 
paid. Wood v. Commonwealth Bank, 
5 T. B. Mon. (Ky.) 194. 

[b]. Knowledge as to amount un- 
paid.—The lien of a mortgage on 
land does not take precedence of a 
prior vendor’s lien because the mort- 
gagee did not know the amount of 
the vendor’s lien, nor how much of 


_ chargeable with notice where he improvidently relies 
on unofficial or insufficient evidence as to the state 
There is nothing in the mere relation 
of mortgagor and mortgagee to charge the latter 
_ with notice of facts known to the former.'4 

\ Whether a mort- 
_ gagee made inquiry as to the identity of the mort- 
gaged lot with a lot on which another claimed an 
adverse prior lien, is immaterial in a suit to fore- 
close the mortgage, since the party having the better 
-elaim to the land would be awarded title thereto 
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by Mortgagor. 


[§ 482] 


[44 @ ey 539 


chase price has been paid." 

[§ 481] d. Possession as Notice—(1) Possession 
One accepting a deed of trust exe- 
cuted by the holder of the record: title, who is also 
in possession of the premises, is chargeable with 
no facts putting him on inquiry as to whether the 
conveyance to such holder was delivered ;!* nor is a 
mortgagee of such holder bound to make inquiry 
concerning the prior possession of one under an 
unrecorded contract of purchase.’® 
(2) Possession by Person Other than 


Mortgagor—(a) In General. Under the general rule 


subject to such 


the purchase money was unpaid, his 
knowledge of the fact that some of 
the purchase money was unpaid be- 
ing sufficient to put him on inquiry 
as to the amount. Jordan v. Wimer, 
45 Iowa 65. 

17. Wilson v. Shocklee, 94 Ark. 
301, 126 SW 832. 

18. Leonard vy. Shale, 266 Mo. 123, 
181 SW 16. 

Mixed or joint possession by mort- 
gagor and Others see infra § 482. 

19. Stubbs v. Pyle, 137 Ark. 538, 
209 SW 723. 

20. See Vendor and Purchaser [39 
Cyc 1744 et seq]. 

21. See statutory provisions. 

[a] In Virginia Code § 2465 pro- 
vides that the possession ‘without 
notice of other evidence of title, 
shall not be notice to said subsequent 
purchasers for valuable considera- 
tion,” See Fisher v. Borden, 111 
Va. 535, 69 SE 636 (holding, however, 
that this provision does not protect 
a mortgagee as against a prior un- 
recorded mortgage of which he had 
actual notice). 

22. See cases infra this note. 

[a] Exceptions to the general 
rule stated below (see infra text and 
note 24) exist in some jurisdictions. 
See Vendor and Purchaser [39 Cyc 
1758, 1754]. 

Possession by prior vendor see in- 
fra § 484. 

23. See cases infra note 24. 


24. U. S.—Dennis v. Atlanta Nat. 
Bldg., ete., Assoc., 1386 Fed. 539, 69 
CCA 315; Bright v. Buckman, 39 


Fed. 243; Ferguson v. Dent, 24 Fed. 
412 [rev on other grounds 132 U. S. 
50, 10 SC@t 13,33 1... ed. 242): 

Ala.—Taylor v. Thomas, 209 Ala. 
48, 95 S 475; Pake v. Lindsey Mill 
Co., 208 Ala, 569, 94 S 578; Gainer v. 
Jones, 176 Ala. 408, 58 S 288; Kent 
v. Dean, 128 Ala. 600, 30 S 543; Rey- 
nolds v. Kirk, 105 Ala. 446, 17 S 
ve Anthe v. Heide, 85 Ala. 236, 4 S 

Ark.—American Bldg., ete., Assoc. 
v. Warren, 101 Ark. 163, 141 SW 765; 
Jowers v. Phelns, 33 Ark. 465. 

Cal.—Austin v. Pulschen, 4 Cal. 
Unrepy Cas. 276, 39 PLT oor 

D. C.—Waters v. Williamson, 21 
Diy@.in2 4s 

Fla.—Crozier v. Ange, 85 Fla. 120, 
95 S 426. 

Ga.—Linder v. Whitehead, 116 Ga. 
206, 42 SE 358. 

Ill.—Sanford v. Davis, 181 Ill. 570, 
54 NE 977; Joiner v. Duncan, 174 Ill. 
252, 51 NE 3238; Brainard v. Hudson, 
103 Ill. 218; Weber v. Shelby, 116 Ill. 


A. 31; Griffin v. Haskins, 22 Ill, AY 


264, 

Iowa.—Brunsdon v. Brunsdon, 199 
Iowa 1099, 200 NW 823; Myers v. 
Myers, 197 Iowa 1137, 198 NW 484; 
Crooks v. Jenkins, 124 Iowa 317, 100 
NW 82, 104 AmSR 326; Shafer v. 
Wilson, 113 Iowa 475, 85 NW 789; 


elsewhere stated,?° where at the time of the execu- 
tion of a mortgage a person other than the mort- 
gagor is in actual possession of the mortgaged 
premises, such possession, in the absence of a stat- 
ute to the contrary,” is ordinarily?? sufficient to 
put the mortgagee on inquiry as to the rights of 
the person in possession”? and he takes the mortgage 


rights;?4 nor would’ the fact that 


Humphrey v. Moore, 17 Iowa 193. 
Kan.—International Harvester Co. 
v. Myers, 86 Kan. 497, 121 P 500, 39 
LRANS 528. 
195. Ky. 


Ky.—Roberson vy. 
160, 241 SW 831. 

Me.—Boggs v. Anderson, 50 Me, 
161; McLaughlin v. Shepherd, 32 Me. 
143, 52 AmD 646. 

Mich.—Van Baalen v. Cotney, 113 
Mich. 202, 71 NW 491; Hubbard v: 
Smith, 2 Mich. 207. 

Minn.—Teal v. Grand Forks Scan- 
dinavian-American Bank, 114 Minn. 
435, 131 NW 486; Jellison v. Hallo- 
ran, 44 Minn. 199, 46 NW 332; New 
v. Wheaton, 24 Minn. 406. 

Nebr.—Laughlin v. Gardiner, 104 
Nebr. 237, 176 NW 727, 178 NW 270. 

N. Y.—Marden v. Dorthy, 160 N. 
Y. 39, 54 NE 726, 46 LRA 694; Abbey 
v. Taber, 134 N. Y. ‘615, 32 NE 649; 
Phelan v. Brady, 119 N. .¥. 587, 23 
NE 1109, 8 LRA 211; Union College 
v. Wheeler, 61 N. Y. 88; Shneider v. 
Mahl, 84 App. Div. 1, 82 NYS 27; 
Bassett v. Wood, 55 Hun 587, 9 NYS, 
79; Lawrence v. Conklin, 17 Hun 
228; Union College v. Wheeler, 59 
Barb. 585, 5 Lans. 160 [aff 61 N. Y. 
88]; Braman v. Wilkinson, 8 Barb. 
151; Swanstrom v. Day, 46 Misc. 311, 
93 NYS 192; New York L, Ins., ete., 
Co. v. Cutler, 3 Sandf. Ch. 176. 

Oh.—Ranney v. Hardy, 43 Oh. St. 
NO: LIN BY 26.23" 

Okl.—Edwards v. Montgomery, 26 
Okl. 862, 110 P 779 [quot Cyc]. . 

,Pa.—Nittany Valley R. Co. v. Em- 
Dre eneel, etc. Co. 2185 ba e224 eer 


Boaz, 


S. C—Sweatman vy. Edmunds, 28 
S.-C. .58,,5 SEH 165: 

S. D.—Bailey v. Colombe, 45 S. D. 
443, 188 NW 203; Boynton v. Weller, : 
40 S. D. 51, 166 NW 154. 

Tex.—Ramirez v. Smith, 94 Tex. 
184, 59 SW 258; Sabinal Nat. Bank 
v. Cunningham, (Civ. A.) 256 SW 
317; Pride v. Whitfield, (Civ. A) 51 
SW 1100; Compton v Seley, (Civ. A.) 
27 SW 1077. ‘ 

Utah.—Johnson vy. Seagull Inv. 
Co., 65 Utah 424, 237 P 945. 

Wis.—Gall v. Gall, 126 Wis. 390, 
105 NW 9538, 5 LRANS 603; Mateskey 
v. Feldman, 75 Wis. 108, 48 NW 733. 

Ont.—Western Canada Loan Co. v. 
Garrison, 16 Ont. 81. 

[a] Restatement of rule. — (1) 
“Actual possession is evidence of 
some title in the possessor, and puts 
the subsequent purchaser or mort- 
gagee on notice as to the title which 
the occupant holds or claims in the 
property. Generally, actual, visible 
and exclusive possession is notice to 
the world of the title and interest 
of the possessor in the property, and 
it is incumbent upon the subsequent 
purchaser or mortgagee to make dili- 
gent inquiry to learn the nature of 
the interest and claim of such pos- 
sessor; and if he does not do so, no- 


540 [41 C.J.] 


the mortgagee secured an abstract of title showing 
the title to be clear and relied upon such abstract 
relieve him of notice conveyed by such possession.”° 
Such possession is also notice of the rights of the 
person under whom the possessor claims.*° 

To have the effect here- 
inbefore stated,?® the possession by a stranger must 
be open, notorious, and visible,’® actual and not 


Character of possession.”’ 


tice thereof will be imputed to him.” 
American Bldg., ete., Assoc. 
ren, 101 Ark. 163, 169, 141 
767 [quot Little Rock Cent. 
Downtain, 162 Ark. 46, 51, 
746]. (2) ‘Actual possession of real 
property is notice to all the world of 
the title and rights of the person in 
possession. Also of all facts con- 
nected therewith which reasonable 
inquiry would disclose, and a pur- 


chaser thereof, knowing the posses- 
is 


sion to be in a third person, 
chargeable with notice of such 
LACtsS 4 Hauger v. P. Rodgers 


1 Co., 156 Minn. 45, 49,194 NW 95. 
sib i “The court will not speculate 
in cases of this character upon 
what might happen or be discovered 
if inquiry were made, but will pre- 
sume, in the absence of evidence 
conclusively showing the contrary, 
that upon the inquiry the true situa- 
tion and claims of the possessor 
would be made known.” Teal v. 
Grand Forks Scandinavian-American 


Bank, 114 Minn. 435, 442, 131 NW 
486. 
[ec] Inquiries of person in pos- 


session.—The person of whom in- 
quiries should be made in the first 
instance is the person in possession, 
and. the mortgagee is chargeable 
with notice of all facts affecting the 
validity of the mortgage which he 
could have pacer ieinee by making 
roper inquiries o such person. 
Rollins v. Moore, 115 Ga. 327, 41 SE 
609. 

{d] “fhe possession of land is, 
prima facie, evidence of ownership, 
(1) and where a third person is deal- 
ing with the record owner, who is 
not in possession of the premises, 
it is the duty of one about to pur- 
chase or become interested in the 
title of the record owner, to inquire 
of the one in possession what his 
claina to the property is, unless some 
act or thing has been done by the 
party in possession which will so 
mislead the person about to become 
interested in the title as to give such 
person a just cause for not making 
further inquiry.” Spencer v. Stew- 
ard, 37 Ida. 610, 614, 218 P 369. (2) 
But one investigating the title to 
land with, reference to its avail- 
ability as mortgage security, on 
finding the record title clear in the 
prospective mortgagor, and that the 
party actually in possession of the 
premises disclaims any interest in 
the title, and represents that he 
holds such possession only on behalf 
of the record title holder, and hav- 
ing no notice, either actual or \con- 
structive, of any other claim affect- 
ing the title, is not bound to further 
pursue his’ inquiry. Spencer  v. 
Steward, supra. 

{e] The mortgagee can disprove 
his knowledge of the claims of a 
third person in possession by show- 
ing that he made every proper in- 
quiry in respect to the rights of the 
possessor and failed to obtain infor- 


mation. Hellman vy. Levy, 55 Cal. 
Ne 
{f] Possession by eminent do- 


—Where a railroad having the 
power of eminent domain lays tracks 
with the consent and approval of the 
landowner, a mortgage subsequently 
executed by him does not cover the 
tracks and roadbed, although the 
land was not condemned and no 
money damages were actually paid. 
Nittany Valley R. Co. v. Empire 
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by him.*4 


Steel, etc., Co., 218 Pa. 224, 67 A 349. 

25. Edwards v. Montgomery, 26 
Okl. 862, 865, 110 P 779) (“the-Su- 
preme Court of Nebraska in the case 
of Rice v. Winters, 45 Nebr. 517, 63 
NW 8380, on this subject says: ‘An 
intending purchaser or mortgagee of 
real estate relies and acts upon the 
recitals of an abstract made of the 


title to such real estate at his 
peril’ ’”’). : 
a6. Townsend v. Seber, (Tex. Civ. 


A.) 264 SW 211, 214 (“we understand 
the rule to be that possession is no- 
tice of all facts which a reasonable 
inquiry would have _ developed’’). 
And see Vendor and Purchaser [39 
Cyc 1748 text and note 98]. 
; Possession of tenant see infra 

485, 

27. See also Vendor and Pur- 
chaser [39 Cyc 1748 et seq]. 

28. See supra text and note 24. 

29. U. S.—Adams-Booth Co. 
Reid, 112 Fed. 106. 

Cal.—Hellman v. Levy, 55 Cal. 117. 

Minn.—Norton vy. Metropolitan L. 
Ins. Co., 74 Minn. 484,77 NW 298, 539. 

N. Y.—Brown v. Volkening, 64 N. 
Y. 76; Kunze v. Rosenzweig, 186 App. 
Div. 866, 174 NYS 664. 

Oh.—Williams v. Sprigg, 6 Oh. St. 
585; Railroad Employees Bldg., etc., 
Assoc. v. Dawson, 5 OhS&CP 583, 
7 OhNP 601, 

S. C.—Bbllis v. Young, 31S. C. 322, 
9 SE 955. 

Tenn.—Curry v. Williams, (Ch. A.) 
38 SW 278. 

32 Wyo. 


Wyo.—Hays v. Pierson, 
416, 234 P 494. 

[a] “Such possession, to be no- 
tice to others, must be actual, open, 
distinct, notorious and exclusive as 
regards the vendor.” Hays vy. Pier- 
son, 32 Wyo. 416, 437, 234 P 494, 

{[b] Erection of a “no trespass” 
wooden signboard in a conspicuous 
part of the land, bearing the pur- 
chaser’s name and address, was a 
direct assertion of occupation, and 
a public notice of claim of owner- 
ship. Kunze v. Rosenzweig, 186 App. 
Div. 866, 174 NYS 664. 

{c] Possession of tenement house. 
—wWhere one claimed the mortgaged 
premises as owner in actual, visible, 
and exclusive possession, under a 
prior deed, unrecorded when the 
mortgage was given, and the prop- 
erty was a tenement house occupied 
by many persons, it was held that, 
to make his possession sufficiently 
open and visible to defeat a mort- 
gage, he need not post his name and 
address on the door as owner, as re- 
quired by the health regulations re- 
lating to tenement houses. Phelan 
v. Brady, 119 N. Y. 587, 23 NE 1109, 
8 LRA 211. 

80. Hodges v. Winston, 94 Ala. 
576, 10 S 535; Watters vy. Connelly, 
59 Iowa 217, 18 NW 82; Merritt v. 
Northern R. Co., 12 Barb. (N. Y.) 605 
(where the mortgagor had _ previ- 
ously granted to a third person a 
right of way over the premises, the 
grant not being recorded, and the 
latter had surveyed his road and 
staked it out and set posts for the 
fences, but. the mortgagee had no 
actual notice that he was doing any- 
thing on the land, it was held that 
such possession on the part of the 
third person was not sufficient to 
charge the mortgagee with construc- 
tive notice). 

[a] Chopping timber on the land 
and cultivating the clearing, the 


Vv. 


[§ 482 : 


? 


merely constructive,®° and unequivocally hostile to 
*the mortgagor,*! and apparently exclusive.** 

Extent of possession.** 
title given by possession is not limited to such part 
as he actually occupies of a tract of land claimed 


Notice of the oceupant’s 


Mixed possession or joint occupancy. Generally 
the mortgagee is not charged with any notice arising 


property lying in a densely timbered 
and sparsely settled country, may be 
such acts of possession as to charge 
a subsequent mortgagee with notice. 
Wickes v. Lake, 25 Wis. 71. 

[b] Inclosing an eighty-acre tract 
with other land, with ga post and 
wire fence, and using the same for 
pasturing cattle, constitutes notice. 
Millard v. Wegner, 68 Nebr. 574, 94 
NW 802. 

Extent of possession see infra text 
and note 34. 

31. Ala.—Francis v. Jefferson 
Coens Sav. Bank, 167 Ala. 548, 52 S 


Cal.—Huntley v. San Francisco 
Sav. Union, 130 Cal. 46, 62 P 255. 


Mich.—Hammond y. Paxton, 58 
Mich.(393, 25.NW 321: 
N. Y.—Phillips v. Owen, 99 App. 


Div. 18, 90 NYS 947; Staples vy. Fen- 
ton, 5 Hun 172. 

Okl.—Plant v. Schrock, 102 Okl. 97, 
22a W439) : 

[a] Rule applied.—(1) Complain- 
ant, a stockholder, alleged that the 
corporation was the vendee of cer- 
tain land under a contract of pur- 
chase, and that its directors permit- 
ted the vendor to convey the prop- 
erty to another stockholder, who 
mortgased it to defendant bank, 
which foreclosed the mortgage, and 


prayed that the bank account to 
complainant for his interest as a 
stockholder. The bill also charged 


that the bank had notice of com- 
plainant’s equities at the time it 
took its mortgage, but the proof only 
went to show that at the time of 
the mortgage the corporation had a 
foundry located on the land. It. was 
held that, since the title was not in 
the corporation, and there was not. 
proof that the bank knew that the 
land had been bargained to it, and 
not to the mortgagor, the corpora- 
tion’s use of the property was not 
notice of its rights. Francis v. Jef- 
ferson County Sav. Bank, 167 Ala. 
548, 52 S 906. (2) Knowledge by a 
mortgagee that the grantor under 
whom the mortgagor claims is in 
possession of the mortgaged land is 
not such knowledge as to put the 
mortgagee on inquiry that the pos- 
session was hostile or adverse. 
Plant v. Schrock, 102 Okl. 97, 227 P 
439 [foll rule annot Wolverine Oil 
Co. v. Parks, 79 Okl. 318, 198 P 624; 
Riddle v. Keechi Oil, ete., Co.,~ 74 
OK M3) LTGP Tan Collings Iny. Co. 
v. Waide, 70 Okl. 191, 173 P 835]. 

32. Walden v. Williams, 128 Ark. 
5, 198 SW 71, 72 [cit Cyc, and quot 
Roderick v. McMeekin, 204 Ill, 625, 


68 NE 473]. 

33. See also Vendor and Pur- 
chaser’ [39 Cyc 1751]. 

34 Terrell v. McLean, 130 Ga. 


633, 61 SE 485; Watters v. Connelly, 
59 Iowa 217, 13 NW 82. 

[a] Possession of part of land 
(1) may be sufficient to give notice 
to a mortgagee of the occupant’s 
claim of title to the whole tract. 
Watters v. Connelly, 59 Iowa 217, 
13 NW 82. (2) But where a father, 
having sold and cenveyed a tract 
of land to his son, afterward repur- 
chased a portion of the tract, his 
possession of that portion did not 
charge a mortgagee of the residue of 
the tract from his son with construc- 
tive notice of a vendor’s lien for un- 
paid purchase money on the original 
sale. Hodges v. Winston, 94 Ala. 
576, 10°S 535. 


For later cases, developments and changés in the law see cumulative Annotations, same title, page and note number. 


———— 


 -§§ 482-484] 


from a mixed possession or joint occupancy®® shared 
in by the mortgagor,®* as where husband and wife, 
parent and child, or persons 
occupying other family relations, live together on 
the same premises, although in fact the person shar- 
ing the tenancy with the mortgagor may have liens 
or claims upon the estate prior in time to the mort- 


brother and sister, 


gage.37 | 


Use of land by a partnership does not rebut the 
presumption that land, the title to which stands in 
the name of an individual partner, belongs to him.?8 

[§ 483] (b) Prior Grantee or Vendee. 
the general rules above stated®® the actual possession 
of land by a purchaser holding a deed, even though 


35. Bell v. Twilight, 18 N. H. 159, 
45 AmD 367; Hays v. Pierson, 32 
Wyo. 416, 234 P 494; and cases in- 
fra this note; and note 87. 

[a] Joint occupancy with the 
record owner is not constructive no- 
tice to a prospective mortgagee of 
adverse interest by the occupant. 
Walden v. Williams, 128 Ark. 5, 193 
SW 71 [quot Roderick v. McMeekin, 
204 Ill. 625, 68 NE 473]. 

36. See cases infra note 37. 

87. U. S.—Atlanta Nat. Bldg., etc., 
Assoc. v. Gilmer, 128 Fed. 293 [rev 


on other grounds 136 Fed. 539, 69 
CCA. 315]. 
Ala.—Dillard v. Propst, 212 Ala. 


664, 103 S 863. 

Ark.—Watts v. Blair, 137 Ark. 143, 
208 SW 434. 

Cal.—Houts v. First Trust, 
Bank, 34 Cal. A. 613, 168 P 383. 

Ga.—Steele v. Graves, 160 Ga. 120, 
127 SE 465; King v. Mobley, 150 Ga. 
256, 103 SE. 237. 

Ill.— Roderick v. MtMeekin, 204 Ill. 
625, 68 NE 473. 

Ind.—Paulus v. Latta, 93 Ind. 34. 

Iowa.—Elliot v. Lane, 82 Iowa 
484, 48 NW 720, 31 AmSR 504; Iowa 
L. & T. Co. v. King, 58 Iowa 598, 12 
NW 595. 

Mich.—Allen vy. Cadwell, 55 Mich. 
8, 20 NW 692. 

Minn.—Havel v. Costello, 144 Minn. 
441, 175 NW 1001 

N. H.—Bell v. ‘Twilight, Dae IN; CEL. 


etc., 


500. 
N. J.—Rankin v. Coar, 46 N. J. Eq. 
Deo, 2a. ALL, ILA 661%. [foll 


Geyer v. Geyer, 75 N. J. Eq. 124, 78 
A 449]. 

N. Y.—Cary v. White, q Wans 1 
[rev on other grounds 52 N. Y. 138]; 
Swanstrom v. Day, 46 Misc. 311, 93 
NYS 192. ; 

N. C.—Patterson v. Mills, 121 N.C. 
258, 28 SE 368. 

O’Neil, 42 


Wash.—Attebery 
Wash. 487, 85 P 270. 

[a]. Rule applied.—(1) Where 
grantees were  the- children of 
grantor, residing with him on the 
premises at the time the deed was 
made, and continued so to live with 
him, their possession was not refer- 
able to any claim of ownership, and 
was not notice to subsequent mort- 
gagees who were innocent holders of 
the negotiable instruments secured 
and entitled to protection as against 
the secret claim under the children’s 
unrecorded deed. Watts v. Blair, 
137 Ark. 143, 208 SW 434. And see 
Vendor and Purchaser [39 Cye 1760 
text and note 69, 1761 text and notes 
78-80]. (2) The occupancy of a 
small child living with her uncle 
upon land to which he had fraudu- 
lently obtained a deed was not such 
an adtual, visible possession as to 
constitute notice of her equitable 
rights to her uncle’s mortgagee for 
value, so that, the equities being 
equal, the law would prevail in favor 
of the mortgagee, who, however, was 
chargeable with amounts. received 


Vv. 


after notice of plaintiff’s right. 
mubelv. -“Parker, 107 Arky $14, °155 
SW 114. And see Vendor and Pur- 


chaser [39 Cyc 1760]. 
prospective mortgagee 


(3) Where a 
inquired of 
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not recorded, or a contract for the purchase,*? is 
ordinarily notice of his rights to one taking a mort- 
gage on the land from the vendor, so that the hen 
of the mortgage can cover nothing more than the 
vendor’s remaining rights or interests.‘ 
session is also notice of the vendor’s rights under 
a contract to purchase.*? 


Such pos- 


But the rule does not 


apply where the statute required ‘‘actual notice;’’*% 


Applying 


plaintiff as to his interest in the 
land, and was informed that plain- 
tiff had none, it was not necessary to 
make a separate inquiry of plaintiff’s 
wife, although her husband was in 
constructive possession of the land. 
Havel v. Costello, 144 Minn. 441, 175 
NW 1001. 

{b] “Joint residence of husband 
and wife on realty,:does not give no- 
tice of any claim of interest in it 
by the wife.” Neal v. Perkerson, 61 
Ga. 345, 346 [quot King v. Mobley, 
150% Gan 256, 2545 L03d SH 2a ds 

[c] “Where a husband and wife 
are in possession of land and the rec- 
ord title thereto is in the husband, 
who borrows money from another 
and executes his deed to such land 
to the lender to secure the money so 
borrowed, the title of such lender is 
superior to the/equitable title of the 
wife, of which the lender had no 
notice, growing out of the fact that 
the wife’s money had paid for the 
land and that the title thereto should 
have been conveyed to her instead 
or) to, cher husband.” Steele v. 
Graves, 160 Ga. 120, 121, 127 SE 465 
[dist Hunt v. Doyal, 128 Ga. 416, 57 
SE 489; Latham vy. Latham, 98 Ga. 
477, 25 ‘SE 505; Dodd v. Bond, 88 Ga. 
355, 14 SE 581). 

33. Hays yv. Pierson, 32 Wyo. 416, 
234 P 494, 

39. See supra § 482. 

40. See case infra this note; and 
cases infra note 42. 

[a] Wendee under contract not in 
piossession.— Where one who had a 
contract for the purchase of land 
was not in possession at the time 
the owner mortgaged it, the regis- 
tration of the contract as a chattel 
mortgage only to give the owner a 
lien upon crops which might be 
raised by the purchaser was not con- 
structive notice to the mortgagee. 
Stinson v. Sneed, (Tex. Give, Ao) 63 
Sw 989. Vendee not in visible pos- 
session under contract of sale see 
supra § 474 note 74 [a]. 


Under a Torrens Act see infra 
§ 537 note 26 [a]. 

41. U. S.—Bright v. Buckman, 39 
Fed. 248. 
Ps Ph ae v. Baker, 66 Ala. 

Ark.—American Bldg., ete., Assoc. 
v. Warren, 101 Ark. 163, 141 SW 
765. 

Ga.—tTerrell v. McLean, 130 Ga. 
633, 61 SE 485. 

Ill.—Tillotson v. Mitchell, 111 Ill. 
518; Doolittle v. Cook, 75 Ill. 354 


Kan.—School Dist. No. 82 v. Tay- 
lor}: 19 Kan. 2:87. 

Ky.—Martin v. Hill, 100 SW 343, 
30 KyL 1110; Wood v. Davis, 4 Bibb 
47. 


190 
Weisberger 
246, 21 NW 


Mich.—Fraser v. Fleming, 
Mich. 238, 157 NW 269; 
v. Wisner, 55 Mich. 
331. 

Miss.—Kirby v. Carrollton Bank, 
102 Miss. 190, 59 S 10. 

N. Y.—Phelan v. Brady, 119 N. Y. 
587, 23 NE 1109; 8 LRA 2113. Mac- 
kenzie v. Augimeri, 210 App. Div. 
156, 205 NYS 462; Orleans Bank vy. 
Flagg, 3 Barb. Ch. 316; Gouverneur 
v. Lynch, 2 Paige 300. 


nor is the vendee’s possession notice of the rights 
of any party not in possession,** or of the pos- 
sessor’s rights under a contract with a third party.*® 

[§ 484] (c) Prior Grantor or Vendor. 
eral rules above stated*® have been applied to the 
possession of the grantor of the mortgagor.** 


The gen- 
But 


N. D.—Quaschneck v. Blodgett, 32 
N. D. 608, 156 NW 216. 

Oh.—Jaeger v. Hardy, 48 Oh. St. 
535, 27 NE 863; Ranney v. Hardy, 43 
Oh. St. 157, 1 NE 523; Williams v. 
Sprigg, 6 Oh. St. 585. 

Wis.—Miller-Piehl Co. v. Mullen, 
170 Wis. 378, 174 NW 542; McIntosh 
v. Bowers, 143 Wis. 74, 126 NW 548; 
Stevens Point First Nat. Bank v. 
Chafee, 98 Wis. 42, 73 NW 318; Cun- 
ningham v. Brown, 44 Wis. 72. 

And see Vendor and Purchaser [39 
Cyc 1746 text and note 86, 1756 text 
and note 41]. 

[a] “Actual possession by a pur- 
chaser of land is ordinarily sufficient 
notice to all the world of his claim 
. Griffin v. Hall, 111 Ala. 601, 
20 S 485.” Fuller v. Sockwell, 203 
Ala. 525, 526, 84 S 751. To same 
point Gainer v. Jones, 176 Ala. 408, 
58 S 288. 

{b] “Ordinarily, possession by a 
person under a contract of purchase, 
although unrecorded, (1) is notice of 
his equitable rights and interests in 
the property.” American. Bldg., etc., 
Assoc. v. Warren, 101 Ark. 163, 169, 
141 SW 765. (2) The possession of! 
land by a purchaser under an unre- 
corded contract, showing that he had 
paid the vendor holding the record 
title for a half interest in the prem- 
ises and reciting that he resided on 
the premises, described by metes and 
bounds, is notice to the world of the 
purchaser’s rights and equities, and 
in interest of a subsequent mort- 
gagee of the land, acquired through 
the vendor, is subordinate to the 
interest of the purchaser. Kirby v. 
Carrollton Bank, 102 Miss. 190, 59 S 


10. 

{c] Lessee with option to pur- 
chase.—After seasonable acceptance 
of an option to purchase contained 
in a lease, the lessee’s possession be- 
comes that of owner, and gives no- 
tice of his rights as such to the sub- 
sequent mortgagee of the vendor or 
lessor, who takes his mortgage sub- 
ject thereto. Smith v. Gibson, 25 
Nebr. 511, 41 NW _ 360. Posses- 
sion by tenant generally see infra 
§ 485. 

42. Townsend y. Seber, (Tex. Civ. 
A.) 264 SW 211 as quoted supra 
§ 482 note 26. 


43. See cases infra this note. 
[a] In North Dakota a mortgagee 
without actual knowledge of the 


right of a vendee in a contract for 
the purchase of the real estate mort- 
gage, which contract has been orally 
assigned as security, is an innocent 
purchaser under Rev. Codes (1905) 
§ 6179, although such vendee is in 
possession of the land when the 
mortgage is taken. Gray v. Harvey, 
17 N. D. 1, 113 NW 1084, 1036 [quot 


and foll Patnode v. Deschenes, 15 
N. D. 100, 106 NW 578]. 

44. Johnson y. Strong, 65 Hun 
470, 20 NYS 392. 

45. Turner v. Tuteur, (Tex. Civ. 
A.) 250 SW 458. 

46. See supra § 482. 

47. Wheeler v. Sigourney, 98 


Mise. 150, 164 NYS 62 [aff 181 App. 
Div. 965 mem, 168 NYS 11384 mem] 
(that at the making of a mortgage, 
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there is a conflict of authority on the point, at least 
as to continued adverse possession by the vendor ;*% 
and in some jurisdictions continued possession by 
a grantor after record of his deed is presumed to 
be by sufferance of his grantee, and does not affect 
the status as an innocent purchaser of a mortgagee 
of the grantee;*? and it has been held that posses- 
sion by the grantor after recording of a deed exe- 
euted by him, although such possession is long 
continued, is notice of his claim of interest in the 
land;°° in such a ease the inference is permissible 
that possession is in the one having title.** 

A mortgagee is chargeable 
with notice of the claims of a third person vpon the 
property, although it is not in the possession of such 
person, if it is in the actual possession of his 
tenant,°? unless the third person has been negligent 
So also the possession of leased 
premises by a tenant is constructive notice to a sub- 
sequent mortgagee of the tenant’s legal and equita- 
ble rights under his lease,®* and of interests in the 


[§ 485] (d) Tenant. 


in the premises.°* 


two years after execution of a power 
of attorney under which plaintiff's 
son had conveyed to the mortgagor, 
plaintiff remained in possession until 
foreclosure suit was begun, was no- 
tice to the mortgagee of plaintiff's 
adverse’ claim to the title). But 
compare Swanstrom v. Day, 46 Misc. 
311, 98 NYS 192 infra note 51. 

[a] Absolute deed intended as 
mortgage.—Where the owner of land 
conveyed it by absolute deed intended 
as a mortgage and remained in ac- 
tual possession, which was known 
to one who accepted mortgages on 
such land from the grantee in the 
absolute deed, at the time of their 
execution, .such possession consti- 
tuted notice to the mortgagee of 
whatever rights the possessor had in 
the land. Teal v. Grand Forks 
Scandinavian-American Bank, 114 
Minn, 435, 131 NW 486. 

{b] After void foreclosure sale.— 
Where the owner of premises was in 
actual possession after a void fore- 
closure sale was had and _ sheriff's 
deed issued, persons who took mort- 
gages on such premises from those 
buying from the purchaser at the 
sheriff’s sale, who was the holder of 
the mortgage foreclosed, took the 
mortgages with full knowledge of 
the rights of the owner in possession 
and were not innocent mortgagees, 
entitled to liens on the premises un- 
der their mortgages. Hedlin v. Lee, 
ZANE DE 1495, 0 1.30 NOW 6390. 

[c] Where a grantee fraudulently 
obtains a deed of conveyance, with- 
out consideration, from the owner of 
the lands, and surreptitiously places 
it on the record, and afterward mort- 
gages the land to a third person, the 
owner in the meantime being in the 
open and visible possession of the 
land, such possession will be notice 
to the mortgagee of the fraud perpe- 
trated upon the owner and of his 
rights, and the mortgage will not be 
a valid lien on the property. Rea v. 
Croessman, 95 Ill. A. 70. 

43. See Vendor and Purchaser [39 
Cye 1754 text and note 87]. 

49. Gray v. Allen, (Tex. Civ. A.) 
243 SW 684. And see Vendor and 
Purchaser [39 Cye 1758 text and note 
35, 1754 text and note 36]; and supra 
§ 482 note 24 [a]. 

{a] “The possession of land by a 
grantor in a deed (1) is supposed to 
be consistent with the deed.” Pea- 
body v. Fletcher, 150 Ga. 468, 479, 
104 SE 448. (2) But there is a con- 
flict of authority on this point. See 
Yendor and Purchaser [39 Cyc 1753, 
1754]. 

{b] If a grantor remains in pos- 
session only a short time after the 
grant, his holding will be presumed 
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sone 


/ 
to be by sufferance of the grantee, 
the duration of the possession 
within this exception depending upon 
the nature of the property, and sub- 
sequent purchasers being chargeable 
with notice as to whether the pos- 
session has existed a short or a long 


time. American Bldg., ete., Assoc. 
v. Warren, 101 Ark. 163, 141 SW 
765. 

[c] Where a grantor continues to 


occupy property conveyed by abso- 
lute deed, his possession is not no- 
tice to the grantee’s mortgagee that 
he claims title on the ground that 
the deed was intended as a mort- 
gage. Jiles v. Citizens’ Nat. Bank, 
(Tex. Civ. A.) 257 SW 945. 


50. Jones v. Grimes, 115 Miss. 
874, 16.S 735. 

51. Swanstrom v. Day, 46 Misc. 
old, POS eaNY Sy 92. But compare 


Wheeler y. Sigourney, 98 Mise. 150, 


164 NYS 62 [aff 181 App. Div. 965 
mem, 168 NYS 1134 mem] supra 
note 47. 

52. Ga.—cCollins v. Moore, 115 Ga. 


327, 41 SE 609. 
Iowa.—Wrede v. Cloud, 

371, 3 NW 400. 
Minn.—Morrison v. March, 4 Minn. 


52. Iowa 


422. 

N. J.—Baldwin v. Johnson, 1 N. J. 
Eq. 441. 

N. Y.—Welsh v. Schoen, 59 Hun 


356, 13 INY S71. 

Pa.—Martin v. Jackson, 27 Pa. 504, 
67 AmD 489. 

[a] “The possession of land by 
one, other than the person claiming 
the title, is a fact sufficient, in many 
instances, to put the intending pur- 
chaser upon inquiry as to the nature 
of such possession and its extent.” 
Harth v. Pollock, 97 Or. 663, 679, 193 
P 202. 

53. See case infra this note. 

[a]. Thus possession of land by 
the owner’s tenants was not notice 
to a mortgagee that the mortgagor 
who had fraudulently filled in and 
recorded a blank deed given him by 
the owner for a_ prospective pur- 
chaser was not in fact such pur- 
chaser, and did not put the mort- 
gagee on inquiry with regard thereto 
where the owner had told the ten- 
ants that he had sold the property 


and to pay rent to the new pur- 
chaser. Harth v. Pollock, 97 Or. 668, 
193 P 202. : 

54. Schmidt v. Steinbach, 193 


Mich. 640, 160 NW 448, 450 [eit Cyc]; 
Kerr v. Kingsbury, 39 Mich. 150, 33 
AmR 362; Ritz v. Rubin, 201 NYS 
99, 100 [cit Cyc]; Toland v.~-Corey, 
6 Utah 392, 24 P 190; Allen v. Gates, 
73 Vt. 222, 60 A 1092. 

[a] Rule applied.— Where the 
lessee of part of the premises for 


[§§ 484-486 


property subsequently acquired by the tenant.®> A 
creditor may rely on the written statement of a 
third person that he is a tenant of the debtor who 
is the owner, and take a mortgage from the debtor 
on the premises in the possession of the third per- 
But where a tenant merely continues in 
possession after making an unrecorded contract to 
purchase, his possession is not notice of his rights.°7 
Possession by a tenant under a lease, although it 
may constitute constructive notice of the terms of 
the lease, is not notice of an assignment thereof.°® 
And a tenant’s possession is of no avail as notice 
where, under the circumstances, inquiry of the ten- 
ant would have been futile.®® 

Possession by a tenant of the vendor does not put 
a mortgagee of the yendee, who actually has title to 
the premises, on notice of rights of the vendor.® 

[§ 486] e. Notice from Record.*t A mortgagee of 
land is charged with notice of, and must take in 
subordination to, any conveyance or encumbrance 
of the premises which has been placed on the records 


ten years was in possession, a sub- 
sequent mortgagee takes with con- 
structive notice of his rights, al- 
though the lease was not recorded, in 
accordance with Real Prop. L. § 291. 


Bayonne City Bank.v. Hocke, 168 
App. Div. 83, 153 NYS 731. 
55. Paris First Nat. Bank oy. 


Gray, 168 Ark.’ 12, 268 SW 616. 

{a] Thus, where a tenant in pos- 
session of land purchased it, but his 
deed was not recorded, and subse- 
quently another took a mortgage on 
sueh land without inquiring as to 
the interest of the person in pos- 
session, it was*held that the deed 
was prior to such mortgage, since 
possession by such tenant purchaser 
was notice to the mortgagee of all 
interest growing out of the tenancy. 
Paris First Nat. Bank v. Gray, 168 
Ark. 12, 268 SW 616 [quot and foll 
Crooks vy. Jenkins, 124 Iowa 317, 100 


NW 82, 104 AmSR 326]. And see 
year and Purchaser [39 Cye 
‘VER 

56. Bush v. Roberts, 57 Or. 169, 
PTO 79.08 

57. Little Rock Cent. Bank v. 
Downtain, 162 Ark. 46, 257 SW 746 


[quot Ashcraft v. Tucker, 136 Ark. 
447, 206 SW 896]. } : 

58. Corinth Bank, ete., Co. v. Wal- 
lace, 111 Miss. 62, 74, 71 S266 Ca 
case directly in point is that of Steel 


Rae eae 102 Mich. 274, 60 NW 
59. Handelman y. Mandel, 70 


Colo. 186, 197 P 1021 (where property 
was to be sold for certain specified 
notes, and for that purpose the 
owner had left with his agent deeds 
to the property in which the grantee’s 
name was left blank, and, on the* 
purchaser’s refusal to complete the 
deal the agent himself bought the 
notes of such proposed purchaser 
and had them transferred to his 
principal and filled in his own name 
in the deeds and recorded them, and 
executed trust deeds to the property, 
the beneficiaries of the trust deeds 
were not deprived of the status of 
innocent mortgagees for value by 
the fact that the property was im- 
proved and tenants of the principal 
cr owner were in possession, where 
the deeds to the agent were recorded 
January 28, and the trust deeds on 
the following January 31 and Febru- 
ary 17, and there was nothing to 
indicate that any rent period passed 
between the dates of such deeds). 

60. Wicklein v. Kidd, (Mad.) 131 
A 780 (failure of the mortgagee of 
the vendee to ascertain to whom ten- 
ants were paying rent did not put 
him on notice of the vendor’s claim). 

61. Record as notice see also in- 
fra § 513. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


before the execution of his mortgage,** and also 
any agreement or judicial proceeding affecting the 


.138 Ky. 


| a ad 


§ 436] 


62. U. S.—Franklin Savy. Bank v. 
Taylor, 58 Fed. 854, 4 CCA DB. 
Ala—Anniston Banking, etc., (So), 
v. Green, 197 Ala. 567, 73 S 81; Har- 
den v. Darwin, fae 472; Harris V. 
rown, 30 Ala. 401. 
B ATK “Union, ete., Bank, etc., Co. Vv. 
Simmons, 166 Ark. 285, 265 SW 9538. 
Ga.—In re Hotel Equipment Co., 
297 Fed. 842 (a case in Georgia). 
- Jowa.—Loser v. Plainfield Sav. 
Bank, 149 Iowa 672, 128 NW 1101, 31 
LRANS 1112; Paige v. Lindsey, 69 
Towa 593, 29 NW 615. 


oS Ge vy. Bell, 411 
NOG, 201 Er siss. 
ae tall vy. Wright, 137 Ky. 39, 


ieee Lt aS We. O LO; AnnCas 

12A 1255. 

a rich ahaa Bee Carnahan, 65 
ich. 601, 32 NW 8385. | 

Se benine v. Miles, 35 Nebr. 

739, 53 NW 665, 37 AmSR 464. 

N. J.—Goodell v. Taylor, (Ch.) 97 
A 569. : z : TaN 

N. Y.—Bernstein v. Nealis, 144 N. 
Y. 347, 39 NE 328; Kirsch v. Tozier, 
143 N. Y. 390, 38 NE 375, 42 AmSR 
729; Cole v. Millerton Iron Co., 133 
N. Y. 164, 30 NE 847, 28 AmSR 615. 

Okl.—Gay v. Williams, 219 P 906. 

Ss. C.—Union SO eta vy. Cook, 

9, 190 5 
aos. See tnt andy y. Colonial, etc., 
Mortg. Co., 17 S. D. 637, 98 NW 166, 
AmSR 791. 
eh ason Vc Seagull Inv. Co., 
65 Utah 424, 237 P 945. 

And see. infra § 520. 

{a] Filing a deed properly exe- 
cuted and acknowledged with the 
proper officer for record-operates aS 
constructive notice to a subsequent 
mortgagee, although the officer fails 
to comply with the requirements of 
the statute with respect to recording 


it. Deming v. Miles, 35 Nebr. 739, 53 
NW 665, 37 AmSR 464. And see 
infra § 525. 


[b] Destruction of record.—The 
record of a trust deed is constructive 
notice to a subsequent mortgagee of 
its terms, although the record has 
been destroyed; but when a lawful 
decree has been subsequently ren- 
dered, which declares the terms of 
the deed, but incorrectly, the de- 
sstroyed record ceases to' be notice 
and is superseded by the decree. 
Franklin Sav. Bank v. Taylor, 53 Fed. 
854, 4 CCA 55. : 

{c] Expressed condition in a deed 
from parents that the grantee daugh- 
ter support the parents was enforce- 
able against a bank to whom the 
daughter mortgaged the property, 
the deed, with its expressed condi- 
tion, duly recorded, being notice of 
the condition. New Brockton First 
Nat. Bank v. McIntosh, 201 Ala. 649, 
653, 79 S 121, LRA1918F 353 (“as to 
respondent bank and those holding 
under the grantee, they were suffi- 
ciently put on inquiry to be charge- 
able with full knowledge of the fact 
of the existence of such _ condition 
subsequent. It has been held suffi- 
cient notice or knowledge to a party 
in interest if the circumstance or 
fact is sufficient to excite attention 
and put him on guard and so call for 
inquiry; that this is notice of every- 
thing to which the inquiry would 
lead. Veitch v. Woodward Iron Co., 
200 Ala. 358, 76 S 124; Carroll Mer- 
cantile Co. v. Harrell, 199 Ala. 87. 
74 S 252; Cole v. Birmingham Union 
R. Co., 143 Ala. 427, 39 S 403; Alder 
v. Van Kirk Land, etc., Co., 114 Ala. 
551, 21 S 490, 62 AmSR 133; James v. 
James, 55 Ala. 525; Pepper v. George, 
51 Ala. 190, 194, and all the earlier 
authorities there collected. The deed 
in question, with its condition subse- 
quent, duly recorded, gave notice to 
the bank of its contents. The pur- 
chaser of real properties is charged 
with notice of such recitals of con- 
veyances in his chain of title. Veitch 


‘N. Y. 43, 39 AmR 621. 
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v. Woodward Iron Co., 200 Ala. 358, 
76 S 124, 125, 126 and authorities’). 
[d] Unrecorded assignment of re- 
corded mortgage.—Where a real es- 
tate mortgage was given October, 
1910, to secure a negotiable promis- 
sory note of two thousand dollars, 
due in six months, and the mortgage 
was duly recorded, and in November, 
1911 the note was indorsed and de- 
livered, and the mortgage was as- 
signed by written assignment duly 
acknowledged to plaintiff, and in 
1914, the mortgagor offefed the land 
to an investment company as secu- 
rity for a loan, and the company 
inquired of the mortgagee and was 
told the debt had been paid and a 
release had been executed, and no 
release was executed and the invest- 
ment company took a mortgage, it 
was held that judgment awarding 
the investment company a first lien 
in plaintiff’s action to foreclose the 
mortgage was erroneous, in view of 
the Recording Act (Gen. St. [1915] 
§§ 2068-2070). Middlekauff v. Bell, 
111 Kan. 206, 207 P 184. 
_[e] Recitals showing misapplica- 
tion of money.—Where an attorney, 
as executor, conveyed land of the 
estate to himself individually, the 
recorded deed reciting that it was to 
enable him to raise a loan for re- 
pairs, and such attorney thereafter 
mortgaged the land for eight hun- 
dred. dollars, an excessive amount 
for the purpose, to his client, who 
relied upon his advice, such client 
was chargeable with constructive no- 
tice by record of the executor’s in- 
tention to apply the money raised on 
the mortgage to an improper pur- 
pose, and could not hold as against 
the estate. Goodell v. Taylor, (N. J. 
Ch.) 97. A. 569. 

{f] A will on record at the time 
a mortgage is made is notice to-the 
mortgagee that the realty mortgaged 
is charged with payment of legacies. 


Reed v. Wilson, 120 Misc, 
eS ace isc. 641, 199 
[g] Mortgagees and purchasers 


from a life tenant are charged with 
notice appearing of record in the 
chain of title that the mortgagor or 
vendor had only a life estate. Lowry 
v. Lyle, 226 Mich. 676, 198 NW 245. 
{h] A mortgage duly recorded, 
given to secure future optional in- 
dorsements or advances, has a pref- 
erence over a subsequent judgment 
against the mortgagor, as well as to 
indorsements or advances made upon 
the faith thereof subsequently to the 
rendition of the judgment without 
notice thereof as to those previously 
made. Ackerman vy. Hunsicker, 85 
I ) A And see Rob- 
inson v. Williams, 22 N. Y. 380 (the 
recording of a mortgage given to 
secure future advances is notice that 
pat OF OEE A Bre ti a mortgage on the 
ses or e urpose i 
Specified) purp Ss therein 
i What notice given by reco ; 
—(1) The record of a mort eaee ae 
fords notice only of its existence and 
Ownership thereof by the mortgagee 
named therein, and not of its assign- 
ment to another; and a person tak- 
Ing a mortgage on realty may rely 
on the record of a satisfaction of a 
prior mortgage by the record owner 
thereof, if he has no actual or con- 
structive knowledge that such prior 


mortgage is in fact owned b 
third person. Friend y. Yahr, “106 
Wis. 291, 104 NW 997, 110 


A 
924, 1 LRANS 891, (2) But Ne is 


makes a ‘mortgage loan upon the 
faith of a forged satisfaction piece 
of a prior mortgage stands /in no 
better position than his mortgagor 
as to the prior mortgagees. Voh- 
mann vy. Michel, 109 App. Div. 659, 96 
NYS 309 [rev on other grounds 185 
N. Y. 420, 78 NE 156, 113. AmSR 
921]. (8) A mortgagee and its as- 


[41 C.J.] 543 


title to the land or creating a charge upon ibe 
provided the recording of the same is regular, cor- 


signee as subsequent purchasers. 
were charged with notice of recitals 
in recorded title deeds of their mort- 
gagor and vendor, which disclosed 
that an equitable lien for the unpaid 
purchase price of the land existed 
in favor of the original grantor. 
Union, etc., Bank, etc., Co. v. Sim- 
mons, 166 Ark. 285, 265 SW 953 (a 
mistake in an abstract of title fur- 
nished to a mortgagee does not re- 
lieve the mortgagee from making in- 
quiries suggested by the title deeds 
of his mortgagor). (4) Where the 
purchaser of land was in possession 
under a written contract with his 
vendor, which was authorized to be 
made and was made a matter of rec-’ 
ord, and was thus constructive no- 
tice to all the world, anyone deal- 
ing with the property could do so 
upon the terms and _ conditions. 
provided in the written contract un- 
der which the purchaser claimed un- 
less the one dealing with the prop- 
erty had actual notice that the pur- 
chaser had rights not disclosed by 
the contract. While a mortgagee of 
the vendor thus had the right to as- 
sume that the purchase price was 
being paid by the purchaser at the 
times and in the manner and 
amounts specified in the written 
contract, and could also assume that 
the vendor’s equities were as they 


‘appeared from such contract, yet he 


was also required to take notice of 
all matters that directly affected the 
property as they appeared from an 
inspection of the property in connec- 
tion with what appeared of record. 
Johnson y. Seagull Iny. Co., 65 Utah 
424, 2387 P 945. (5) Where a re- 
corded mortgage recited that the 
land conveyed was the same con- 
veyed to the mortgagor by deed of 
1885, which had been executed to the 
mortgagor by his father, and which 
was inconsistent with a prior deed, 
including the same land, executed to 
the mortgagor by his father in 1882, 
the mortgagee was charged with no- 
tice that the first deed was nullified 
by the second, and took only such 
title as security as was conveyed by 
the second deed. Hall v. Wright, 137 
Ky. 39, 1388 Ky. 71, 127 SW 516, Ann 
Cas1912A 1255. (6) Where plaintiff 
conveyed a lot to a contractor, who 
contracted to erect a building there- 
on and reconvey to plaintiff, giving 
credit for the price of the lot, and 
the deed and contract were of rec- 
ord, one to whom the contractor 
gave a mortgage was charged with 
knowledge of whatever they con- 
tained. Lines v. Weaver, 220 Mich. 
244, 189 NW 847. (7) The recording 
of a deed to a man and his wife by 
the name of ‘“Borbely” was construc-. 
tive notice of the real names of the 
owners of the land to a_ brewing 
company which took from them sub- 
sequently a mortgage in the name of 
“Barbi,” sometimes: known as “Bar- 
boe.” Lembeck, etc., Brewing Co. v. 
Barbips 90 Nios. High =S 7s arogiens 
552 [aff 91 N. J. Eq. 533, 109 A 925]. 
ten Ark.—Meyer v. Portis, 45 Ark. 
420. 
Conn.—Ray v. Bush, 1 Root 81. 


Ind.—Singer v. Scheible, 109 Ind. 
575, 10 SE 616. 
Iowa.—Paige v. Lindsey, 69 Iowa 


593, 29 NW 615. 
La.—Duclaud v. Rousseau, 2 La. 

Ann. 168. 
Okl.—Owen  v. 


Interstate Mortg. 
88 Okl. 


LO 210 P8736 


107 
SC kirven ‘vi ‘Wilds; ~“98°°S. “6. 
463, 82 SE 673. 
Tenn.—Polk v. Foster, 7 Baxt. 98. 
Tex.—Templeman We Kempner, 
(Civ. A.) 223 SW 293. 
[a] Assignment of judgment.—In 
an action on a promissory note and 


Pa.— Stockwell alk, 


McHenry, 
Pa. 237, 52 AmR 475. 
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rect, and sufficient ;°* but he is not chargeable with 
notice of any conveyance or lien recorded after his 
mortgage, not being bound to keep the run of the 
records after placing his own mortgage there.® 
And defendant’s continued possession of land after 
deeding the same, under an oral agreement that the 
grantee would hold the title in trust for her, was 
not such constructive notice to the grantee’s mort- 
gagee as to put the latter upon inquiry as to defend- 
Where the marginal entries on the 
record of a mortgage, referring to quitclaim deeds, 
actually releasing only a part of the land from the 
mortgage, were not made until after a subsequent 


ant’s rights.%° 
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mortgage of the balance of the property had been 


‘to foreclose a mortgage, where the 
only question was whether defendant 
was entitled to a first lien on real 
estate described in mortgage as as- 
signee of a prior judgment, it was 
held that defendant was under no 
obligation to give plaintiff any fur- 
ther notice of the assignment of 
judgment involved than was afforded 
by the record. Owen v. Interstate 
Mortg. Trust Co., 88 Okl. 10, 211 P 
87, 30 ALR 816. 

{b] Unconfirmed guardian’s sale. 
—Where an order of sale directs a 
guardian to sell lands of his ward 
for cash, and the same are sold for 
a sum to be paid in cash upon con- 
firmation of the sale by the court 
and the execution and delivery of a 
guardian’s deed and a loan company 
takes a mortgage upon such lands 
from the purchaser six days before 
the sale is confirmed and guardian’s 
deed executed and delivered,, such 
company is charged with notice ap- 
parent upon the face of the record 
that the purchase price of said lands 
has not been paid. Allison v. Crum- 
mey, 64 Ok]. 20, 166 P 691. 

{c] Miscellaneous applications of 
rule-——The rule stated in the text 
has been applied to: (1) A decree 
recorded in an equity suit avoiding 
and annulling the mortgagor’s title. 
Meyer v. Portis, 45 Ark. 420. (2) A 
commissioner’s deed reciting that it 
is made by order and judgment of 
the court in a certain case, the title 
of which is given, entered in a cer- 
tain record. Singer v. Scheible, 109 
Ind. 575, 10 NE 616. (3) A recorded 
agreement reserving to the mort- 
gagor’s grantor a contingent interest 
in the land. Paige v. Lindsey, 69 
Iowa 593, 29 NW 615. (4) A recorded 
marriage contract affecting the title 
to the property. Duclaud v. Rous- 
seau, 2 La. Ann. 168. (5) A registered 
lien on future crops for payment of 
purchase money. Polk v. Foster, 7 
Basti ei@renny) © 98: (6) Where a 
mortgagor agreed to convey part of 
his land to defendants upon their 
payment of part of the mortgage, 
and the agreement was recorded a 
mortgage subsequently given is sub- 
ject to the agreement. Kirven v. 
Wilds, 98 S. C. 463, 82 SE 673. 

[d] Records not notice.—(1) A 
mortgagee is not charged with no- 
tice of rights in the land arising 
from a judgment which, so far as 
appears from the records, was ren- 
dered against a party who had never 
owned the land. Reed v. Rice, 48 
Nebr. 586, 67 NW 459. (2) And a 
sheriff’s certificate of an execution 
sale is not constructive notice to 
prior mortgagees, although regularly 
filed in the register’s office. Woods 
v. Love, 27 Mich. 308. (3) The 
record of an agreement to sell cer- 
tain land, if it should be thereafter 
acquired by the promisor, and to 
divide the proceeds with another, is 
not notice to one taking a mortgage 
after the title was acquired. Oli- 
phant..v. Burns, 146 N.Y. 2708) 40 
NE 980. 

unrecorded 


An attachment 


levied on an equitable interest in the 
land which does not appear on the 
records does not charge with notice. 
Farmers’ Nat. Bank v. Fletcher, 44 
Iowa 252. 

{f] Unrecorded defeasance. 
Where a conveyance is absolute in 
form, although intended as a mort- 
gage, and is recorded, but the de- 
feasance rests in parol, or, if written, 
is not recorded, one taking a mort- 
gage from the grantee is justified in 
relying on his apparently complete 
legal title, and is not affected by the 
defeasance unless he has actual no- 
tice of it. Payne v. Morey, 144 Cal. 
130, 77 P 831; Maxfield v. Patchen, 
29 Ill. 39; Gruber vy. Baker, 20 Nev. 
463, 23 P 858, 9 LRA 302. 

64. Ray v. Bush, 1 Root (Conn.) 


81. Cole ve Ward) 7OeSuGy one, 6. 
SE 108. 
[a] A reference in a sheriff’s re- 


turn in an attachment action to a 
deed sfrom) E... Perry’) tout Jues 
McCasland” was not notice to a sub- 
sequent encumbrancer of a deed from 
ih. Perry’) to Ti Pi MeCasland)” 
in the absence of a showing that 
“EL F.”’ Perry was known as “‘k, 1.” 
Perry or that “I. R.” McCasland was 
known as ‘J. P.” MceCasland. Lemm 
Fag sent (Tex, Civ. A.) (224° Sw 

{b] Indexing record.—(1) In some 
states a record cannot operate as 
constructive notice to a subsequent 


mortgagee unless properly indexed. 
Travellers’ Ins. Co. v. Patten, 98 
Ind. 209. (2) But in others the 


index is not an essential part of the 
record for this purpose. Stockwell 
v. McHenry, 107 Pa. 287, 52 
475; Schell v. Stein, 76 Pa, 398, 18 
AmR 416. And see infra § 524. (8) 
One taking a mortgage from H L H 
the proceeds of which were used to 
satisfy a prior mortgage, describing 
the mortgagor as H LH sometimes 
called H_H, and the record of which 
was marked satisfied before the new 


mortgage was accepted, was not neg-' 


ligent in failing to examine the old 
mortgage and not charged with no- 
tice that H L H was known as H H 
or with notice of a judgment indexed 
against H H. Pennsylvania Co. for 
Ins. on Lives, etc. v, Halpern, 273 
Pa. 451, 07, A197, 
Mistake in record see infra § 525 
text and note 29 [c]. 
Record insufficient see supra § 483 
text and note 40 [al]. 
‘ Bprmreney. of record see infra 
65, Colo.—Tritch v. Norton, 10 
Colo. 337, 15 P 680. 
_Ga.—In re Hotel Equipment Co., 
297 Fed. 842 (a-case in Georgia). 
Tll.— Heaton Vv. Prather, 84 Ill. 3380. 
FEY Guna oclay aes v. Bigly, 13 Mich. 
N. Y.—Ackerman vy, Hunsicker, 85 
N. Y. 43, 39 AmR 621; Howard Ins. 
Co. v. Halsey, 6 N. Y. Super. 565, 1 
Fee 82 [aff 8 N. Y. 271,- 59 AmD 
Oh,—Sharp v. Myers, 2 Oh. Cir. Ct. 
82, 1 Oh. Cir. Dec. Bad : 
Tex.—Biswell v. Gladney, (Commn. 


- a? F 
; 7 ~~, 


[§§ 486-487 


made, the subsequent mortgagee was not entitled to 
priority on the theory that the entire prior mort- 
gage was released as disclosed by the entries.°* 
Assignment of a vendor’s lien note must be re- 
corded to affect a subsequent mortgagee, for a 
valuable consideration, without notice, constructive 
or otherwise, of the existence of such vendor’s lien.®* 
[§ 487] 4. Consideration’*—a, In General. 
entitle a. mortgagee to the protection accorded to a 
bona fide purchaser, his mortgage must be supported 
by a valid consideration, either in the nature of a 
contemporaneous loan or other advance or surrender 
of value,’ or a binding agreement to make advances 


To 


A.) 213 SW 256. 
And see infra § 516; infra § 858. 
66. La Forest. v. Downer, 63 Or. 

176, 178, 126 P 995 (“on behalf of 

the respondent, it is claimed that her 

continued possession of the prem- 
ises after the execution of the deed 
to Downer was such constructive no- 
tice as to put plaintiff upon inquiry 
as to her rights in the premises, and 
that he is chargeable with notice of 
all facts which such inquiry would 
have elicited. In some jurisdictions 
such has been the holding of the 

courts. Pell v. McElroy, 36 Cal. 268; 

Brinkman v. Jones, 44 Wis. 498; 

Hopkins v. Garrard, 7 B. Mon. (Ky.) 


312; Grimstone v. Carter, 3 Paige 
(N. Y.) 420, 24 AmD 280; Illinois 
Cent. R. Co. v. McCullough, 59 Ill. 
166, But the rule announced in 


these and other cases is not followed 
in this State. In Exon v. Dancke, 


24 Or. 110, 32 P 1045, the rule was 
stated by Mr. Justice Bean in the 
following language: ‘A purchaser 


from a vendee whose vendor remains 
in possession is not bound to inquire 
further as to the title, when he finds 
on record a deed from such vendor, 
properly conveying the title to the 
person from whom he is about to 
purchase. Any inquiry suggested by 
such possession is fully answered by 
the record, and is prosecuted suffi- 
ciently far when the examination of 
the record discloses a deed from the 
person in possession to the person 
who offers to sell, and who is claim- 
ing and asserting title under such 
deed.’ This holding is supported by 
a large preponderance of the deci-, 
sions of other courts’). 

67. Berryman v. Becker, 173 Mo. 
A. 346, 158 SW 899 (one dealing with 
land encumbered by a mortgage 
must follow up the information sug- 
gested by a marginal entry on the 
record of the mortgage and look at 
the contents of quitclaim deeds re- 
ferred to, and, where he takes a 
mortgage without doing so, his mort- 
gage is inferior to the prior mort- 
gage). 

68 Anderson v. Brown, (Tex. Civ. 
A.) 278 SW 885, 889 (“The law is 
settled in this state that assign- 
ments of liens, in order to affect sub- 
sequent purchasers, without notice, 
for a valuable consideration, must 
be recorded’). 

69. Consideration generally 
Supra § 196 et seq. 

70. Ala.—Craft ov. Russell, 67 
Ala. 9; Whelan v. McCreary, 64 Ala, 
319; Watts v. Burnett, 56 Ala. 340; 
Coleman v. Smith, 55 Ala. 368; Short 
v. Battle, 52 Ala. 456; Doe v. Reeves, 
10 Ala. 187. 

Ark.— Western Tie,. etc, Co. v. 
Campbell, 113 Ark. 570, 169 SW 253, 
AnnCasl916C 943. 

Md.—General Ins. Co. v. U.S. In- 
oareens Co., 10 Md. 517, 69 AmD 

Mo.—Brooks v. Owen, 112 Mo. 251, 
19 SW 7238, 20 SW 492. 

N. J.—Wheeler vy. Kirtland, 24 N. 
J: Bq. 552. 

N. Y.—Towanda First Nat. Bank 


see 


For later cases, developments and changes In the law see cumulative Annotations, same title, page and note number. 
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in the future;7! although payment of a valuable 
consideration does not alone make the mortgagee 
But although part of the 
consideration may fail, may be based on a preéxist- 
ing debt, or be otherwise insufficient to support the 
character of a bona fide purchaser, the mortgage 
may be a valid security as to the remainder, and 


a bona fide purchaser.*2 


entitled to priority.73 


v. Robinson, 105 App. Div. 193, 94] 


9 767 [aff 188 N. Y. 45, 80 NE 
Tex.—Moody v. Martin, (Civ. <A.) 
117 SW 1015; Halbert vy. Paddleford, 
(Civ. A.) 38 SW 592. 
[a] Mortgagee’s 
ally.—The holder of a mortgage, 
given without consideration after 
the owner of the land had made a 
gift thereof to a charitable institu- 
tion and after it had made perma- 
nent improvements thereon, was in 
no better position to assert a claim 
against the premises than the donor 
would have been. Messiah Home v. 
Rogers) Zi GNe VS /SLbee10G NB) 59: 

[b] Indemnity mortgage.—When a 
mortgage is given to indemnify a 
Surety against a liability contempo- 
raneously assumed, the mortgagee is 
a purchasor for valuable considera- 
tion, and entitled to protection 
against latent equities of which he 
had no notice. Bartlett v. Varner, 
56 Ala. 580. 

{e] Surrendering title to person- 
alty as consideration.—A vendor of 
machinery who under the contract 
of sale is to retain the’ title until 
the execution of a real estate mort- 
gage by the purchasers as security 
for the price parts with something 
of value, as well as with a prior 
security, in surrendering such title 
on the execution of the mortgage, 
and hence is entitled to the protec- 
tion of a purchaser for value. Out- 
terson v. Dilts, 21 NYS 163. 

71. Simons y. Union Springs First 
Nat. Bank, 93 N. Y. 269. 

[a] A deed of trust, made as se- 
curity for bonds to be thereafter 
issued, is inoperative as a security, 
unless the bonds are actually issued 
to bona fide creditors, before the 
liens of other creditors attach to the 
property conveyed. Allen vy. Mont- 
gomery R. Co., 11 Ala. 437. 

Agreements affecting priority sce 
Supra § 448. 

Priority of mortgage given to se- 


position gener- 


cure future advances see supra 
§ 465. 
72. Wheeler v. Sigourney, ' 98 


Misc. 150, 153, 164 NYS 62. [aff 181 
App. Div. 965 mem, 168 NYS 1134 
mem] (“if he had notice that at the 
time of the execution and delivery 
of the mortgage the mortgagor was 
not in possession and that the plain- 


tiff was in possession and occupancy. 


under some adverse claim, he is 
without standing as a bona fide pur- 
chaser’’). 


73. Wells v. Morrow, 38 Ala. 125; 
Klaes v. Klaes, 103 Iowa 689, 72 
NW 777; Gibson v. Hutchins, 43 S. 
Cc. 287, 21 SE 250; Bass v. Wheless, 
2 Tenn, -Ch. 531. 

Preéxisting debt as consideration 
see infra § 488. 

74. Purchaser instead of mort- 
bee see supra § 463 text and note 


75. U. S.—People’s Say. Bank v. 
bates, 120 Usis. p06, 7 SCt 679, 3017, 
ed. 754 [overr in effect Gest v. 
Packwood, 34 Fed. 368, 13 Sawy. 202; 
Partridge v. Smith, 18 F. Cas. No. 
10,787, 2 Biss. 183]; MHarrietsburg 
Bank v. Carter, 232 Fed. 127, 146 
CCA 319; Hill v. Hite, 79 Fed. 826 
[aff 85 Fed. 268, 29°CCA 549]; By- 
bee’ v, Hawkett, 12 Fed. 649, 8 Sawy. 


176. 
Ala.—Gewin v. Shields, 167 Ala. 
593, 52 S 887; Anthe y. Heide; 85 


Ala. 236, 4 S 380; Banks v. Long, 79 
[41 C. J.—35] 


MORTGAGES 


[§ 488] b. Preéxisting Debt. 
takes a mortgage” on realty merely as security for 
the payment of a debt or demand already due to 
him, and without giving any new consideration or 
being induced to change his condition in any man- 
ner, is not entitled to the protection accorded to a 
bona fide purchaser for value, as against prior liens 
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A. ereditor who 


or equities,’® although it is otherwise if a new or 


Ala, 3199 Craft v. Russell, 67. Ala. 93 
Alexander v. Caldwell, 55 Ala. 517; 
Wells v. Morrow, 38 Ala. 125. 4 

Ark.—Miller v. Mattison, 105 Ark. 
201, 150 SW 710 [foll Johnson v. 
Graves, 27 Ark. 557]; Haldiman_ v. 
Taft, 102) Ark, 45,1438 Sw 1127 Bo- 
genschultz v. O’Toole, 70 Ark. 253, 
67 SW 400. 

Conn.-—Salisbury Sav. Soc. v. Cut- 
tins, 50 Conn, 113. 

Del.—Ferris v. Chic-Mint Gum Co., 
(Che) 24 MANS TT. 

Ga.—Harris v. Evans, 134 Ga. 161, 
67 SE 880; Collins v. Moore, 115 Ga. 
327, 41 SE 609. 

Ida.—Anglo-American Mill Co., 
Inc. v. Community Mill Co., 240 P 
446. 

Ind.—Adams v. Vanderbeck, 148 
Ind. 92, 45 NE 645, 47 NE 24, 62 
AmSR 497; Martinsville First Nat. 
Bank v. Connecticut Mut. L. Ins. Co., 
129 Ind, 241, 28 NE. 695; Hewitt v. 


Powers, 84 Ind. 295; Durham  v. 
Craioae on olin deem leliece pC b@Iir lS tag ive 
Gough, 63 Ind. 576, 30 AmR 250 


[overr Babcock y. Jordan, 24 Ind. 
14; Work v. Brayton, 5 Ind. 396]. 
Iowa.—Senneff v. Brackey, 165 
Iowa 525, 146 NW 24, 1 ALR 978; 
Smith v. Moore, 112 Iowa 60, 83 NW 
813; Koon vy. Tramel, 71 Iowa 132, 
32 NW 243; Phelps v. Fockler, 61 
Iowa 340, 14 NW 729, 16 NW 210. 
Ky.—Holmes v. Stix, 104 Ky. 351, 
47 SW 248, 20 KyL 598; Taylor v. 
Finlayson, 10 Ky. Op. 497. 


Me.—Hayden v. Russell, 119 Me. 
38, 109 A 485. 

Minn.—Whittacre v. Fuller, ‘5 
Minn. 508. 

Miss.—Schumpert v. Dillard, 55 
Miss. 348; MHarrietsburg Bank vy. 
Carter, 232 Fed. 127, 146 CCA 319 


(governed by Mississippi law). 

Mo.—Missouri Broom Mfg. Co. v. 
Guymon, wilds hed yol 125 953) CCA 16 
(applying the Missouri doctrine). 

N. J.—Douredoure v. Humbert, 85 
N. J. Eq. 89, 95 A 742; Martin v. 
Bowen, 51 N. J. Hq. 452, 26 A 823; 
Wheeler v. Kirtland, 24 N. J. Eq. 
552; Uhler y. Semple, 20 N. J. Kq. 
288; Reeves v. Evans, (Ch.) 34 A 
477; Lamb v. Lamb, (Ch.) 23 A 1009. 

N. Y.—Breed v. Auburn Nat. Bank, 
171_N. Y. 648, 63 NE 1115; Crisfield 
vy. -Mordock, 1277 N.Y... 315, 2% NE 
1046; Constant v. Rochester Univ., 
TN ey O04, LO INE, (631 eA Sey 
769, 2 LRA 734; Young v. Guy, 87 
N. Y. 467; De Lancey vy. Stearns, 66 
N. Y. 157; Dusenbury v. Hulbert, 
59 N. Y. 541 [dist Union Dime Sav. 
MNGi a View Wary ear. (6%) IN. Yu 84, | Sits 
Cary v. White, 52 N. Y. 138; Hiscock 
v. Phelps, 49 N. Y. 97; Wood v. Rob- 
inson, 22 N. Y. 564; Sullivan v. Corn 
Exch. Bank, 154 App. Div. 292, 139 
NYS 97; O’Brien y. Fleckenstein, 86 
App. Div. 140, 88 NYS 499 [aff 180 
N. Y. 350, 73 NE 30, 105 AmSR 768]; 
Harder v. Plass, 57 Hun 540, 11 NYS 
226; Osborn v. Alexander, 40 Hun 
323; Shadbolt v. Bassett, 1 lLans. 
121; Wiles v. Clapp, 41 Barb. 645; 
Tiffany v. Warren, 37 Barb. 571, 24 
HowPr 293; Wilcox v. Drought, 36 
Misc.’ 351, 73 NYS 587 [aff 71 App. 
Div., 402, 75 NYS. 960]; White v. 
Knapp, 8 Paige 173; Manhattan Co. 
vy. Evertson, 6 Paige 457; Westervelt 
v. Haff, 2 Sandf. Ch. 98. 

N. C.—Small v. Small, 74 N. C. 16; 
Donaldson v.’ State Bank, 16 N. C. 
103, 18 AmD 577. 

N. D.—Horton v. Wright, 36 N. D. 
622, 162 NW 939, 941 [cit Cyc]. 


Oh.—Lewis v. Anderson, 20 Oh. St. 
281, 

S. C.—Marsh v. Ramsey, 57 S. C. 
121, 35 SE 433. 

S. D.—Tackaberry Co. v. German 
State Bank, 39 S. D. 185, 163 NW 709, 
CLOW ele Cy ei, 

Tenn.—Brown Vv. 
Humphr. 239. 

Tex.—Spurlock v. Sullivan, 36 Tex. 
511; Brooks vy. Asherton State Bank, 
(Civ. A.) 278 SW 473; Sabinal Nat. 
Bank v. Cunningham, (Civ. A.) 256 
SW 317; Stacey v. Henke, 32 Tex. 
Civ, Al 402, 74S Ww +925. \ 

Alta.—McCullough v. Elliott, 17 
Alta. L. 565, 62 DomUR 257, [1921] 
3 WestWkly 361 [app dism 57 Dom 
LR 696]. 

“The Missouri doctrine, as well as 
the doctrine of some other states, is 
that one who takes a mortgage or 
deed of trust on property simply as 
security for antecedent debt, without 
paying any new or additional con- 
sideration, is not a bona fide pur- 
chaser who can hold the property if 
it transpires that his vendor ac- 
quired the same fraudulently.” Mis- 
souri Broom Mfg. Co. v. Guymon, 115 
Meds 112% Ti os ICCAT EG: 

In North Carolina “there is no 
doubt that a mortgagee or trustee of 
land conveyed to secure a pre-exist- 
ing debt or liability is a purchaser 
for value, within the Statutes of 13 
and 27 Elizabeth; but it would seem, 
says Pearson, J., in Potts v. Black- 
well, 56 N. C. 449, ‘that they take 
subject to any equity that attached 
to the property in the hands of the 
debtor, and cannot discharge them- 
selves from it on the ground of be- 
ing purchasers without notice, in 
like manner as a purchaser at execu- 
tion sale takes subject to any equity 
against the debtor without reference 
to the question of notice.’ This doc- 
trine is also+declared in Small vy. 
Small, 74 N. C. 16, where it is said 
that ‘the creditor who takes a deed 
of trust is not out of pocket one 
cent; so he stands in the shoes of 
the debtor, and takes subject to any 
equity binding the land in the hands 
of. the; debtor,’ Southerland v. 
Fremont, 107 N. C. 565, 572, 12 SH 
237. To same effect Fowle v. Mc- 
Lean, 168 N. C. 537, 84 SE 852. 

[a] In Washington.—(1) “It has 
become the settled law of this state, 
in harmony with the generally pre- 
vailing rule elsewhere, that the 
mortgaging or conveying of property 
to secure a pre-existing debt does 
not confer upon the grantee the 
right of a bona fide purchaser for 
value, as against the right of those 
acquiring a prior interest, in the 
property, though such acquired prior 
interests be unknown to the grantee. 


Vanilier, 7 


McDonald v. Johns, 62 Wash. 521, 
114 P 175, 33 LRANS 57; Brace v. 
Superior Land Co., 65 Wash. 681, 


118 P 910; Thomas v. Grote-Rankin 
Co., 75 Wash. 280, 134 P 919; Con- 
necticut Inv. Co. v. Demick, 105 
Wash,.: 265, 177 P 676.2". Malm yv. 
Griffith, 109 Wash. 30, 33, 186 P 647. 
See F. T. Larrabee Co. v. Mayhew, 
(Wash.) 237 P 308 (per Askren, J.). 
(2) Pierce Code § 4441, making a 
mortgage valid as against bona fide 
purchasers from the date of filing 
for record, does not give priority to 
a mortgage given for a preéxisting 
debt and recorded before a _ sertior 
mortgage. McDonald v. Johns, 62 
Wash. 521, 114 P 175, 38 LRANS 57 
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contemporaneous consideration is joined with the 
antecedent debt in the security of the mortgage,’® 
or, it seems, if the mortgage is given to secure pay- 
ment of the mortgagor’s negotiable note, taken by 
the mortgagee before its maturity;’7 and in some 
jurisdictions the rule first above stated’® does not 
apply.7° Where the mortgage is to secure the mort- 
gagee against a liability already incurred on behalf 
of the mortgagor, it stands on the same footing with 
a mortgage for a preéxisting debt.®° 

[§ 489] c. Extension of Time of Payment.*? Al- 
though a mortgage is given to secure an antecedent 
debt, yet if, at the time and in consideration of the 
giving of the mortgage, the creditor grants a definite 


fauot Cye and foll Hicks v. Na- 
tional Security Co., 50 Wash. 16, 96 
P 515, 126 AmSR 883]. 

[b] “he reason for this is that 
such a mortgagee ‘parts with no 
value, surrenders no right and 
places himself in no worse legal po- 


sition than _ before.’ 2 Pomeroy’s 
Equity Jurisprudence (4th Ed.) 
§ 749.” Ferris v. Chic-Mint Gum Co., 


(Del. Ch.) 124 A 577, 579. 

[c] Note for past debt.—(1) A 
note payable one day after date, 
given for an ascertained balance on 
a settlement of preéxisting demands, 
and contemporaneously with the 
execution of a mortgage securing the 
same, is not such a consideration as 
will make the mortgagee a purchaser 
for value. Sweeney v. Bixler, 69 


Ala. 539. (2) Where an antecedent 
debt is evidenced by promissory 
notes, a new note given for the 


same aggregate amount, on taking 
up the old ones, is not such a con- 
sideration as to make the mortgagee 
a purchaser for value. Busenbarke 
v. Ramey, 53 Ind. 499. (3) One who 
takes a deed of trust to secure a 
note given as additional security for 
a preéxisting debt and credits the 
discounted amount of the note on 
the debt is not a purchaser in good 
faith. Moody v. Martin, (Tex. Civ. 
A) PLA IS W,. OLS, 10LT (4if” that be 
true, appellants did not pay value 
for the land. McKamey v. Thorp, 61 
Tex. 648; Overstreet v. Manning, 67 
Tex. 657, 4 SW 248; Morrison v. 
Adoue, 76 Tex. 255, 13 SW 166”). 
{d] Préexisting debt illustrated. 
—Where a debt had been renewed, 
an extension made, and old notes 
surrendered March 1 with an under- 
standing that there should be some 
kind of security, but a mortgage was 
not executed until June 1, there was 
clearly a preéxisting debt at the time 
the mortgage was given and no new 
consideration or any extension of 
time granted on the indebtedness at 
that time, and the mortgagee was 
not protected as a good faith pur- 
chaser. Lovell-Scholfield Lumber Co. 
v. Carter, 198 Iowa 238, 199 NW 405. 
[e] Prior loan without security.— 
The fact that the debt secured by a 
junior mortgage represented a loan 
made to the mortgagor without se- 
curity before the execution of a 
senior mortgage covering the same 
property does not entitle the junior 
mortgage to priority over the senior 
mortgage. Cox v. Guaranty Bank, 
etc., Co., 199 Ky.- 115, 250 SW. 804. 
{f] Where an equitable mortgage 
is not subject to the registration 
laws, the fact that it was executed 
to secure an antecedent indebtedness 
does not subordinate it to the lien of 
an attachment levied thereafter. 
Williams-Echols Dry Goods Co, vy. 
Bloyd, (Ark.) 276 SW 1. 
Inapplicability of rule as between 
two mortgagees see infra § 496 text 
and note 17. 
Rule as to chattel mortgagee sce 
Chattel Mortgages § 194. 
. 76 U. S.—Franklin Sav. Bank v. 
Taylor, 53 Fed: 854, 4 CCA 55. 
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extension of the time of payment, this is such a new 
consideration as will give him the character of a 
purchaser for value.*? 
question are not harmonious.*? 
placed in the position of a purchaser for value 
merely because the result of the mortgage may be 
to extend the time of payment.%4 
extension of time for payment of preéxisting debts, 
if merely colorable, in a mortgage of property which 


But the decisions on this 
A mortgagee is not 


And a definite 


the mortgagor fraudulently obtained, does not arm 


tension of time 
is presumed to 


Ala.—Dillard v. Propst, 212 Ala. 
664, 103 S 863; Whitfield v. Riddle, 
78 Ala. 99; Cook vy. Parham, 63 Ala. 
456; Thurman y. Stoddard, 63 Ala. 
336. 

Mo.—Ridings v. Hamilton 
Bank, 281 Mo. 288, 219 SW 585. 

N. Y.—Douglas v. Miller, 102 App. 
Div. 94, 92 NYS 514. 

N. C.—Branch v. Griffin, 99 N. C. 
Lis.e5 SEL 3935 393. 


Sav. 


Or/—Hunt sv. blunt, 967, Or, 7178; 
132 P 958, 134 P 1rs0. 
Tex.—Brooks v. Asherton State 


Bank, (Civ. A.) 278 SW 473; Jiles v. 


Citizens’ Nat. Bank, (Civ. A.) 257 
SW_ 945. 
77. Haldiman vy. Taft, 102 Ark. 


45, 148 SW 112 (distinguishing the 
case of a nonnegotiable note). 

78. See supra text and note 75. 

79. Dorr v. Meyer, 51 Nebr. 94, 70 
NW 5438; Turner v. Killian, 12 Nebr. 
580, 12 NW 101; Fair v. Howard, 6 
Nev. 304; Gilbert v. Lawrence, 56 
W. Va. 281, 49 SE 155. 

[a] “A diversity of opinion exists 
among the courts as to whether one 
who takes a security. for a pre-exist- 
ing debt is a good-faith holder of 
such security within the meaning of 


the law-merchant, or within the 
meaning of the registry acts.’ Dorr 
v. Meyer, 51 Nebr. 94, 96, 70 NW 


543. See Frey v: Clifford, 44 Cal. 
335, 342 (“there is great conflict in 
the decisions: the greater number of 
them, it would seem, holding that a 
preéxisting debt is not a valuable 
consideration. After a careful ex- 
amination of all the authorities, how- 
ever, just the opposite doctrine has 
been announced in this State’’). 

[b] In California ‘whatever may 
be the rule in other jurisdictions, 
that is not the rule in California. 
The law in this state on this ques- 
tion is well settled to the effect that 
not only does an antecedent indebted- 
ness constitute a valuable considera- 
tion for a transfer in satisfaction 
and discharge of said indebtedness, 
but it is also a valuable considera- 
tion, within the protection of the 
equitable doctrine of bona fide pur- 
chase, for a transfer merely as se- 
curity for a_ pre-existing debt.” 
Smitton v. McCullough, 182 Cal. 530, 
537, 189 P 686. 

{c] In Tennessee, where land is 
conveyed by deed absolute upon its 
face, payment of the full considera- 
tion being acknowledged, the vendor, 
before bill filed, can claim no lien 
for unpaid purchase money as 
against a creditor of the vendee 
claiming under a deed of trust exe- 
cuted by the vendee to secure an 
antecedent debt to such creditor. 
Sharp v. Fly, 9 Baxt. 4. 

Preéxisting debt as consideration 
generally see Bills and Notes § 703; 
five Mortgages § 411; Contracts 

80. Southerland v. Fremont, 107 
N.iC, 565,12 SE 237; 

81. Extension of time as valuable 
consideration see generally Contracts 
§ 194 text and note 50. 
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82. Ala.—Dillard vy. Propst, 


the mortgagee with the right of an innocent pur- 
chaser for value.®® 


But it has been held that ex- 


of payment of existing obligations 


constitute the consideration for a 


Ala. 664, 103 S 863; Randolph v. 
Webb, 116 Ala. 135, 22 S 550; Alston 
v. Marshall, 112 Ala. 638, 20 S 850; 
Jones v. Robinson, 77 Ala. 499; 
Downing v. Blair, 75 Ala. 216; Craft 
v. Russell, 67 Ala. 9. 

Cal.—Tripler v. McDonald Lumber 
Co., 1738.Cal. 144, 159 P 591. 

Ind.—Gilchrist vy. Gough, 63 Ind. 
576, 80 AmR 250. 


Iowa.—Robertson vy. U. S. Live 
Stock Co., 164 Iowa 230, 145 NW 
535; Koon vy. Tramel, 71 Iowa 132, 


32 NW 243; Port v. Embree, 54 Iowa 
14, 6 NW 83. 

Mich.—De Mey v. Defer, 103 Mich. 
239, 61 NW 524. 


Miss.—Schumpert vy. Dillard, 55 
Miss. 348. 
Mo.—Ridings v. Hamilton Sav. 


Bank,.281 Mo. 288, 219 SW 585. 

N. J.—Douredoure vy. Humbert, 85 
N. J. Eq. 89, 95 A 742. 

N. Y.—Cary v. White, 7 Lans. 1 
[rev on other grounds 52 N. Y. 138]; 
Hinman v. Caruthers, 213 NYS 251. 

Oh.—Farmers’, ete., Nat. Bank v. 
Wallace, 45 Oh. St. 152, 12 NE 439. 

Or.—Hunt v. Hunt, 67 Or. 178, 132 
BP 958; 134.0) Us 02 

Ss. D.—Farmers’, etc, Bank v. 
Sisseton Citizens’ Nat. Bank, 25 S. D. 
91, 125 NW 642, 643 [quot Cye]. ; 

Tex.—Steffian v. Milmo Nat. Bank, 
69 Tex. 513, 6 SW 823; Jiles v. Citi- 
zens’ Nat. Bank, (Civ. A.) 257 SW 
945; Ridgill _v. E. LU. Wilson Hard- 
ware Co., (Civ. A.) 178 SW 668, 669 
[cit Cyc]; Farmers’ Nat. Bank v. 
James, 13 ‘Tex. Civ. A. 550, 36 Sw 
288; Watts v. Corner, 8 Tex. Civ. A, 
588, 27 SW 1087. 

[a] Rule applied.—(1) The giv- 
ing and taking of a note payable in 
the future, for the amount of a debt, 
immediate payment of, or security 
for, which was being demanded, evi- 
dences an extension, constituting 
consideration for the mortgage, so 
as to give it, recorded, priority over 
a prior, but unrecorded, mortgage. 
Lake v. Oldacre, 160 NYS 4385. (2) 
An employer who accepted a mort- 
gage from an employee for the 


amount embezzled by him and ex-- 


tended the time for repaying such 
amount for six years was a bona 
fide purchaser for value as against 
the employee’s wife, who was _ in- 
duced to join in the mortgage by her 
husband’s false representation that 
it was given to secure a loan. Hunt 
v. Hunt, 67 Or. 178, 186, 132 P 958, 
134 P 1180 (“although the cases are 
not in harmony upon this question, 
especially the earlier cases, we are 
convinced that a pre-existing debt is 
sufficient to constitute a mortgagee a 
purchaser for a valuable considera- 
tion in such a case as this, if it has 
a new element _of consideration im- 
ported into the transaction’’). 

83. Farmers’, etc., Bank v. Sisse- 
ton Citizens’ Nat. Bank, 25 S. D. 91, 


125 NW 642, 643 (so stating). And 
see Contracts § 194 et seq. . 
84. Ingenhuett v. Hunt, 15 Tex. 


Civ. A. 248, 39 SW 310. 
85. Missouri Broom Mfg. Co. v. 
Guymon, 115 Fed. 112, 53 CCA 16. 
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renewal note and mortgage, where the time of pay- | 
ment was in fact extended, although there was no 
affirmative finding that the mortgagee parted with 


value.8& 


[§ 490] d. Surrender of Prior Security. Although 
a mortgage is given to secure a preéxisting debt, 
yet if the mortgagee, at the same time and in con- | 
sideration of the giving of the mortgage, surrenders 
some security for the same debt which he already 
held, such as a vendor’s lien, a mechanic’s lien, or 
a note with a good indorser, this will be a sufficient 
new consideration to give him the rights of a pur- 


chaser for value.§7 


[§ 491] D. Priority of Record®*—1. In General. 
In the absence of countervailing equities, the order 
of priority as between persons claiming liens on the 
same property by mortgage or otherwise depends on 
the respective dates when they were recorded or 
filed for record, rather than upon the time of their 
execution ;°° and this is the general rule in respect 
In a suit involving the 


of chattel mortgages.°° 
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mortgage and attachment creditors of the indorser, 
where the note was secured before attachment, that 
the assignment of the mortgage was recorded after 


the attachment would be immaterial, the note being 


mortgage.®” 


the principal obligation.®* 
utes do not create rights not possessed either of 
record or in fact, and the recording of a mortgage 
does not create any greater right than the mort- 
gagor had at the time of the execution of the 


But the recording stat- 


In Arkansas an equitable mortgage? is not sub- 
ject to the registration laws, and although unre- 


corded is superior to a subsequent attachment levied 


rights of the purchaser of a note secured by a 


86. Brooks v. Asherton State 
Bank, (Tex.:*Civ. A.) 278 SW 473. 
To same effect see Hinman v. Ca- 
ruthers,:213 NYS 251. 

87. Wilson v. Knight, 59 Ala. 172; 
Constant v. Roehester Univ., 111 N. 
¥. 604, 19°°NBE) 631; -7 -AmSR 769) "2 
LRA 734; O’Brien v. Fleckenstein, 86 
App. Div. 140, 88 NYS 499 [aff 180 
N. Y. 350, 73 NE 30, 105 AmSR 768]; 
Norwalk Nat. Bank v. Lanier, 7 Hun 
(N. Y.) 623; Lane v. Logue, 12 Lea 
(Tenn.) 681. 

88. Priority of registration under 
Torrens Act see infra § 503. 

89. U. S.—Ridings v. Johnson, 128 
Deus 212 9MSCt 125 32 es ed. “ATs 
Pickett v. Foster, 36 Fed. 514 [aff 
149 °U. “S..505;, £3) SCt-998, 37° L.* ed. 
829]; Sheffey v. Lewisburg Bank, 33 
Fed. 315 [aff 140 U. S. 445, 11 SCt 
755, 35 L. ed. 493]. 

Ark.—Murray Co. v. Satterfield, 
125° Ark. 85,-18% SW 927, °929° [quot 
Cye]. 

Cal.—Randall v. Allen, 180 Cal. 
298, 180 P 941; Slaker v. McCormick- 
Saecitzer Co. Lio Cale? 387, 107 VP 
155. 

Ill.— Huebsch v. Scheel, 81 Ill, 281; 
Jones v. Jones, 16 [ll]. 117. 

Ky.—Tennis Coal Co. v. Asher, 143 
Ky. 223, 136 SW 197. 

La.—lLe Goaster v. Lafon Asylum, 
155 La. 158, 99 S 22; Givanoviteh v. 
Baton Rouge Hebrew Cong., 36 La. 
Ann, 272; Ogle v. King, 22 La. Ann. 


391. 

Minn.—Dunwell v. Bidwell, 8 
Minn. 34. 

Nebr.—McCarthy v. Benedict, 90 
Nebr. 386, 133 NW 410; Rumery v. 


Loy, 61 Nebr. 755, 86 NW 478. 

N. J.—Douredoure v. Humbert, 85 
IN Je fd. 99,090 A 742. 

N. Y.—Crofut v. Wood, 3 Hun 571, 
6 Thomps. & C, 314. 

Oh.—Licker v. Green, 17 Oh. Cir. 
GRIN hots ae BF 


Okl.—Engelkemeier v. Lillis, 153 
P80. 

Or.—Whitney v. Day, 86 Or. 268, 
i Rohs Bate ay 

Vt.i—Day v. Clark, 25 Vt. 397. 

Va.—Maupin v. Levison, 128 SE 
255; 

Eng.—Ball v. Riversdale, Beatty 
500. 

Ont.—Cope v. Crichton, 30 Ont. 
603. 


Sask.—Bishop v. Western Trust 


Co., 16 Sask. L. 254, 70 DomLR 451, 


[1922] 3 WestWkly 818. 


N. W. Terr.—Morris v. Bentley, 2 


Terr, 0...253: 
[a] “But this rule is so qualified 


as to allow a vendor who executes, 


a deed and simultaneously takes a 
mortgage, a reasonable time in which 
to file his mortgage for record.” 
Murray Co. v. Satterfield, 125 Ark. 


85, 91, 187 SW 927. 

[b] As between mortgage and 
attachment or execution sale.—‘‘A 
prior unrecorded deed conveying 
title, made in good faith and for a 
valuable consideration, will take 
precedence of a title derived by vir- 
tue of a sale under attachment or 
execution, if such deed is placed on 
record before the sheriff’s deed 
based upon such proceedings is re- 
corded. . .. The same principle ap- 
plies with respect to mortgages.” 
A. J. Minor Lumber Co. v. Thompson, 


91" Nebr. 93, 95, 135° NW 429, LRA 
1918A 1088. 
' [ce] A trust deed which is re- 


corded before a lien is acquired 
takes precedence, unless the bene- 
ficiary has taken some active step 
prior thereto to deceive a third party 
into thinking that the grantor still 
owns the property, on the faith of 
which he becomes a creditor of the 


grantor. Maupin v. Levison, (Va.) 
128 SE 255. 
[ad] Copy of instrument regis- 


tered.—Under a law providing only 
for the registration of original in- 
struments, the registration of a mere 
copy of a marriage contract, cre- 
ating a charge upon lands, does not 
entitle it to priority over a duly 
registered mortgage. miynehie v. 
Theriault, 1 N.’°B. Ha.. 58 

Burden of proof of atideatlos to 
the contrary see infra § 560. 

90. See Chattel Mortgages § 392. 

91. Whitney v. Day, 86 Or. 268, 
168: 295. 

$2. Eynon v. Thompson, 48 N. D. 
390; 184 NW 878. 

[a] Rule applied.— Where the 
possessor of realty gives a mort- 
gage under an agreement with the 
guardian of an estate to sell and 
deliver title through a judicial sale, 
and thereafter, pursuant to the 
agreement, a guardian’s sale is held 
and guardian’s deed is issued to one 
entitled to retain title as trustee of 
the mortgagor for advances prior to 
the mortgage, the prior recording of 
the mortgage did not establish prece- 
dence thereof under the recording 
statutes to the title and lien of the 
trustee. Eynon v. Thompson, 48 N. 
D. 390, 184 NW 878 [dist Simonson 
v. Wenzel, 27 N. D. 638, 147 NW 804, 
LRAI1918C 780]. 

93. Equitable mortgage in Arkan- 
sas See supra § 459 note 63 [b]. 

94. Williams-Echols Dry Goods 
Co. v. Bloyd, (Ark.) 276 SW 1. 

95. See Judgments § 890 et seq. 

96. U. S.—Ludlow v. Clinton Line 
R. Co., 15 F. Cas. No. 8,600, 1 Flipp. 
25. 

Ala.—Martinez v. Lindsey, 91 Ala. 
334, 8 S 787. 

67 Ark. 


Ark.—Snell v. Cummins, 


on the property.®* 

[§ 492] 2. As between Mortgage and Judgment. 
Where judgments attach as liens upon the real 
estate of the debtor from the date of their entry or 
docketing,®® the order of priority as between a judg- 
ment lien and the lien of a mortgage depends upon 
the order in which they are respectively entered 
or recorded,°®® at least in the absence of any counter- 


261, 54 SW 342. cs 

Ga.—Cabot. v. Armstrong, 100 Ga. 
438, 28 SE 123. 

Tll.—Bell v. Cassem, 158 Ill. 45, 41 
NE 1089, 29 LRA 571; Warner v. 
Helm, 6° 211. 220. 

Iowa.—Wood v. Young, 88 Iowa 
102. 

N. C.—Vanstory v. Thornton, 112 
N.C. 196, 17 SE 566, 34 AmSR 483. 

Or. qouaurent Vv. Lanning, 32. Or."1F, 
IGP 3 

Pa. oo vite v. Bean, 4 Phila. 289. 

S. C.—Carraway v. Carraway, 27 
S, 20s, 57.6, oe Heel oil 

Va. —Murphy’s Hotel Co. v. Benet, 
119 Va. 157, 89 SE 104; Hill v. Rixey, 
26 Gratt. (67 Va.) 72. 

W. Va.—Souders: v. Leatherbury, 
97 W.. Va. -31,, 1125 (SH 1236. 

N. S.—Raymond Vv. Richards, 
Russ. Eq. Cas. 423. 

And see Judgments § 925 et seq; 
and supra § 457 text and note 33 et 
seq. : 

la] This rule of priority applies 
to a purchase-money mortgage not 
recorded until after the record of the 
conveyance to the vendee. Colonial 
Trust, Co.;v. Sterehic, 169° Ny C24; 
85 SE 40. See Judgments § 932. 

[b] A recorded judgment lien is 
superior to an unrecorded mortgage 
of which the judgment creditor had 
no notice. Autauga Banking, etc., 
Sryeee Chambliss, 200 Ala. 87, 75 

463. 

{[c] A mortgage in favor of the 
United States is no lien as against a 
bona fide purchaser under a judg- 
ment revived after the mortgage was 
given, but before it was recorded. 
Benton v. Woolsey, 12 Pet. (U. S.) 
27, °9 L. ed. 987. 

Td] Effect of want of delivery to, 
or assent by, mortgagee.—Where a 
mortgage is made and executed with- 
out any Knowledge of it on the, part 
of the mortgagee, and is delivered by 
the mortgagor to the proper officer 
for record and duly recorded, it is 
not entitled to priority against the 
lien of a judgment recovered against 
the mortgagor after the recording 
of the mortgage, but before the 
mortgagee had accepted or assented 
to the mortgage. Goodsell v. Stin- 


son, 7 Blackf. (Ind.) 437. And see 
infra § 499. 
{e]~ A mortgage defectively reg- 


istered is nevertheless a good equi- 
table mortgage, and its lien is su- 
perior to that of a subsequent judg- 
ment. Lake v. Doud, 10 Oh. 415; 
Muskingum Bank vy. Carpenter, 7 Oh. 
21, 28 AmD 616. 

(fl In Missouri a mortgage deed 
unrecorded before a juagment ts 
good against the judgment if re- 
corded before a sale on execution un- 
der the judgment. Dixon v. Dixon, 
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vailing equities growing out of actual notice.°* An 
equitable mortgagee is entitled to a preference over 
subsequent judgment creditors.°* In the case where 
a judgment is entered or docketed on the same 
day on which a mortgage is recorded, the rules 
for determining their priority vary in the different 
Where a judgment binds only the 
equity of redemption of the debtor,’ the lien of a 
judgment is postponed to the rights of the prior 
mortgagee, without regard to the question of actual 
notice of the mortgage, if the latter is recorded 


jurisdictions.°? 


within the time prescribed by law, 


181 SW 84, 86 (“it was supported by 
an adequate consideration, and al- 
though it was not recorded at the 
time of the judgment, yet it was 
placed on record before the sale of 
the land under the judgment, and 
hence, under the settled law of this 
state, it takes precedence over the 
title acquired by the purchaser at 
the subsequent sale under the judg- 
ment. Davis v. Owenby, 14 Mo. 170, 
55 AmD 105; Pew v. Price, 251 Mo. 
614, 622, 158 SW 338; Black v. Long, 
60 Mo. 181; Crow v. Drace, 61 Mo. 
2253 Harrison Mach. Works _ v. 
Bowers, 200 Mo. 219, 231, 98 SW 770; 
Hord v. Harlan, 143 Mo. 469, 45 SW 
274; Genoway v. Maize, 163 Mo. 224, 
231, 68 SW 698”); Shaw_v. Padley, 
64 Mo. 519; Valentine v. Havener, 20 
passe 

-_? Hutchinson vy. Bramhall, 42 
INWIseMaaoten T Ac 873s 


98. Robinson v. Williams, 22 N. Y. 
380. 

99. ‘See Judgments § 929; and 
cases infra this section. 


{a] In Delaware a judgment duly 
entered is a lien during the entire 
day of its entry, and.has priority 
over a-mortgage recorded at any 
Specified hour of the same _ day. 
Hollingsworth v. Thompson, 5 Del. 
432. , 

{[b] In Iowa “if the appellant’s 
mortgage had been filed for record 
at an earlier hour than the entry of 
appellee’s judgment, it would have 
taken priority thereover. The con- 
verse must necessarily be true. If 
the mortgagee took his mortgage at 
a later hour, he took it charged with 
notice of the appellee’s judgment. 
The land was already charged with 
a lien as against the judgment de- 
fendant, who was mortgagor. The 
mortgagor could not convey a great- 
er interest than he had himself. If 
the judgment debtor could defeat or 
partially defeat the judgment lien by 
the execution of a subsequent mort- 
gage, even on the same day, then, by 
the same reasoning, he could defeat 
it by the execution of a subsequent 
deed on the same day. It was not in 
the power of the judgment debtor to 
contract a greater right than he him- 
self had. The measure of his right 
is the measure of the right con- 
veyed by the mortgage.” White v. 


Briggs, 198 Iowa 997, 999, 200 NW 
712,37 ALR 265. 
{c] Im Ohio (1) the lien of a 


judgment relates back to the first 
day of the term of court at which 
the judgment was rendered and to 
the hour of that day when, by stat- 
ute or rule of court, the court is to 
convene. There is a presumption of 
law that the court did actually con- 
vene at the hour so fixed, and conse- 
quently a mortgage recorded at a 
later hour on the same day will be 
postponed to the lien of the judg- 
ment, and the mortgagee will not be 
permitted to show that in point of 
fact the court did not convene until 
an hour later than that in which the 
mortgage was delivered to the re- 
corder. Hemmingway v. Davis, 24 
Oh. St. 150; Davis v. Messenger, 17 
Oh. St. 231. (2) But where the law 
fixes merely the day on which the 
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although subse- 


term of court is to commence, mak- 
ing no provision as to the hour, a 
mortgage handed in for record on 
the first day of the term of court, 
but before the court actually con- 
venes, will prevail against the lien 
of a judgment recovered at the same 
term. Follett v. Hall, 16 Oh. 111, 47 
AmD 365. . 

{d] In Pennsylvania (1) there is 
no priority as between a judgment 
entered and a mortgage recorded on 
the same day; they are entitled to 
distribution pro rata as equal liens. 
Hendrickson’s App., 24 Pa. 363; Claa- 


son’s App., 22 Pa. 359; Clawson v. 
Hichbaum, 2 Grant 130; Maze v. 
Burke, 12 Phila. 335; Doolittle v. 


Beary, 2 Phila. 354.. (2) It has been 
held that a mortgage, other than one 
given to secure the purchase money 
of the mortgaged premises, recorded 
on the same day that judgment is 
entered against the mortgagor, is not 
“prior to all other liens,’ in the 
language of the statute, and is di- 
vested by a sale of the premises 
upon a subsequent judgment. Ma- 
gaw v. Garrett,.25 Pal 319) 1(3)) But 
this rule does not apply where the 
contest is between two mortgages. 
Hence, where two mortgages are re- 
corded on the same day, one of them 
being given to secure, and being ac- 
companied by, a bond with warrant 
of attorney to confess judgment, the 
actual time of their recording is to 
be ascertained, and a difference of 
even five minutes will give the one 
mortgage priority over the other, the 
mortgage with its accompanying 
bond being but one instrument, and 
the time of entry of the judgment 
being conclusively established by the 
record evidence of the entry of the 
SE es Miller v: Fluck, 8 Pa. Co. 


1. See Judgments § 903. 

2. Knell v. Green St. Bldg. As- 
soc., 34 Md. 67. 

3. U. S.—North v. Knowlton, 23 
Ferry v. Burnell, 14 Fed. 
807, 5 McCrary 1 

Cal.—Hibernia Sav., etc. Soc. v. 
Farnham, 153 Cal. 578, 96 P 9, 126 
AmSR 129; Emeric v. Alvarado, 90 
Cal. 444, 27 P 356. 

Fla.—Hunter v. State Bank, 65 
Pla. 202, 61 S 497. 

Ida.—Spencer v. Steward, 37 Ida. 
610, 218 P 369; Blucher v. Shaw, 26 
Ida. 497, 144 P 342. 

Ill.— Miller v. Shaw, 103 Ill. 277. 

Ind.—Reasoner v. Edmundson, 5 
Ind. 393. 
epee eo v. Walters, 12 Kan. 
La.—Boyer v. Joffrion, 40 La. Ann. 
657, 4 S 872. 

Mass.—Somes v. Skinner, 3 Pick. 


52. 

Miss.—Harrington y. Allen, 48 
Miss. 492. 
aA H.—Bell v. Twilight, 22 N. Ho. 
oO 5 

N. Y.—Munoz v. Wilson, 111 N. Y. 
295, 18 NE 355; Westbrook v. Glea- 
son, 89 N. Y. 641, 79 N. Y. 23; Purdy 
v. Huntington, 42 N. Y. 334, 1 AmR 
532 [rev 46 Barb. 389]; Frost v. Pea- 
cock, 4 Edw. 678; Gay v. Hudson 
River Electric Power Co., 190 Fed. 
773 [app den 191 Fed, 828, 112 CCA 


% 


[§§ 492-493 


quent to the date of the judgment.? ° 

[§ 493] 3. As between Mortgage and Conveyance. 
As between a mortgage and a deed of conveyance 
of the same land, the one first recorded takes prece- 
dence, notwithstanding it may have been executed 
after the other,°® 
his instrument is a holder for valuable considera- 
tion without notice;* and although this rule may be 
changed by a statute making a mortgage or deed 
void as against subsequent purchasers or mortgagees 
if it is not recorded within a limited time after its 
execution,® such a statute does not apply where 


provided the party first recording 


342] (governed by New York law). 

N. C.—Colonial Trust Co. v. 
Sterchie)’ 169) Nv iC, (21, 85a Siw 405 
Cowan v. Green, 9 N. C. 384. 

Oh.—Anderson v. United Realty 
Cox 29 OnACiraCt 26 TR 

Pa.—Hulett v. Mutual L: Ins. Co., 
114 Pa. 142, 6 A 554, 

Tenn.—Whiteside v. Watkins, 
(Ch.) 58 SW 1107. 

Tex.—Smith v. Wofford, (Civ. A.) 
97 SW 143; Hays vy. Tilson, 18 Tex. 
Civ. A. 610, 45 SW 479. 

Eng.—Scrafton v. Quincey, 2 Ves. 
413, 28 Reprint 264; Stuart v. Fergu- 
son, Hayes 452; Lee v. Clutton, 46 
1B lis KONSp Aieg 

B. C.—Hudson’s Bay Co. v. Kearns, 
CSB OF MOB 

Man.—Renwick vy. 
Man. 387. 

[a] Rule applied. — Where. one 
holds as grantee an unrecorded deed 
to land, but without possession, and 
subsequent to the date of such deed 
the grantor gives a mortgage on the 
same land to a third party, who re- 
ceives no notice, either actual or 
constructive, of the prior deed, and 
records his mortgage, the title of 
such mortgagee is superior to that 
of the grantee under the prior un- 
recorded deed. Spencer y. Steward, 
37 Ida. 610, 218 P 369. 

[b] A sheriff’s deed, if not re- 
corded, does not affect a mortgagee, 
who may seize the property as if in 
the mortgagor’s possession. Lee vy. 
Darramon, 3 Rob. (La.) 160. 

[c] A power of sale, in a mort- 
gage, is a part of the security, and 
an interest in the land, and as such 
is protected by the statute against a 
prior unregistered deed. Bell v. 
Twilight, 22 N. H. 500. 

{d] Purchaser under contract of 
sale.—It seems that, where a pur- 
chaser of land under a contract of 
sale. without notice of a prior unre- 
corded mortgage records his deed 
before such mortgage is recorded, 
and loses all his equitable rights un- 
der his contract as vendee in posses- 
sion, and they become merged in the 
legal title, he is protected by the 
Recording Act. Westbrook y. Glea- 
SON SM VN arace 

[e] Mortgage improperly record- 
ed.—A mortgage actually recorded, 
but improperly admitted to the rec- 
ords because the acknowledgment, 
taken abroad, is not sufficiently 
proved, does not take the rank to 
which its priority of record would 
otherwise entitle it. Evans v. 
Etheridge, 99 N. C. 43, 5 Sm) 386. 

Torrens Acts, operation and effect 
of registration see infra § 503; and 
generally Records [34 Cye 605]. 

4 Smith v. Pure Strain Farms 
Co., 180 App. Div. 703, 167 NYS 877. 

Notice affecting priority see infra 
§ 504 note 70. 

5. See statutory provisions; Tur- 
pin v. Sudduth, .53 S. C. 295, 31 SE 
245, 306; supra § 419; infra § 537 
note 16; and case infra this note. 

[a] In Pennsylvania the statute 
provides that every deed or convey- 
ance which shall not be recorded 
within six months after its execu- 
tion shall be void against any sub- 
sequent purchaser or mortgagee un- 


Berryman, 3 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


am 
the 


Te 


§§ 493-496] 


neither of the contesting instruments was recorded 
within the time limited; in that event priority of 
In one jurisdiction 
at least, the rights of an innocent purchaser are 
abridged by statute to the amount of his outlay 


record gives priority of right.® 


with interest.’ 


[§ 494] 4. As between Mortgage and Lease. A 
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Lien. 
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[§ 495] 5. As between Mortgage and Vendor’s 
Priority of a vendor’s lien is not lost where 
a subsequent mortgage is left for record first, if the 
subsequent mortgagee has knowledge that the vend- 
or’s lien is unpaid. 

[§ 496] 6. As between Two Mortgages. 
absence of special equities growing out of questions 


In the 


lessee of mortgaged property from the mortgagor | of notice,+? good or bad faith,!* want of considera- 


subsequent to the recording of the mortgage holds 
And where a recording 
act excepted from the necessity of record a lease 
for a -term not exceeding, ete., ‘‘where the actual 
possession goeth along with the lease,’’® the pos- 
session under a current unrecorded lease did not 
give priority to an unrecorded lease for a term to 
commence in futuro as against a subsequently exe- 


subject to the mortgage.® 


cuted and recorded mortgage.’° 


less recorded before the recording of 
the deed under which such _ pur- 
chaser or mortgagee shall claim. 
Hence, a mortgage actually recorded 
before a deed of the same premises 
is recorded has priority over the 
deed, although the deed was recorded 
within six months from its execu- 


tion and the mortgage was_ not. 
Bries’ Vv. Null, 154° Pa. 573, 26 7A 
554. 


6 Souder v. Morrow, 33 Pa. 83. 

7. Krauss v. Potts, 38 Okl. 674, 
135 P 362 (under the act of March 
12, 1897 c 8 § 14 [Comp. L. (1909) 
§ 1198], a purchaser, in good faith 
without notice, from the grantee in 
a recorded deed absolute, without 
record of any other instrument ex- 
planatory thereof, given as security, 
will be protected to the extent of his 
payment, with lawful interest, 
against all persons except those in 
actual possession at the time of such 
purchase, but under § 15 any other 
conveyance by such grantee shall be 
deemed an assignment of the mort- 
gage rights and indebtedness). 

8. Bennett v. U. S. Land, etc., Co., 
NG6wArizgoo) lade ieee 

9. See statutory provisions. 


10. Davidson v. McKay, 26 U. Gc 
ints UG. 

4 11. Golner v. Bede, 31 0. C. A. 56, 
ne Atel S. i 
ey [a] In some jurisdictions 

see infra § 537 note 16. } 
13. [a] Good faith see infra 
497. 

: {[b] Presumption of good faith.— 


There is a presumption that a sec- 
ond mortgage, if first recorded, was 
given in good faith, for valuable 
consideration, and without notice of 


rior equities. Home State Bank 
v Hunkey, 63 Colo. 231, 165 P 
987. p 


14. See supra § 488 text and note 
75 [a]; and case infra this note. 

[a] Want of consideration.—W here 
a mortgage is executed and placed 
on the record, but no money is ad- 
vanced on it, the negotiations for a 
loan being broken off and abandoned, 
and a second mortgage to a differ- 
ent party, who advances his money 
under it, is then executed and re- 
corded, such second mortgage is the 
prior lien, and is not displaced by the 
subsequent advance of money under 
the first. Security Bldg., etc., Assoc. 
v. Ambrose, 187 Pa. 178, 41 A 28. 

15. U. S.—Neslin v. Wells, 104 
U. S. 428, 26 L. ed. 802; Genesee Nat. 
Bank v. Whitney, 103 U. S. 99, 26 
L. ed. 4438; Beals v. Hale, 4 How. 37, 
11 L. ed. 865; Balfour v. Parkinson, 
84 Fed. 855 [aff 93 Fed. 564, 35 CCA 
445]; Sheffey v. Lewisburg Bank, 33 
Wed. 315. [ati 140: Ue:S4 445,011 SCt 
155, 35 L. ed. 493]; Ripley v. Harris, 
20° MeeCas;, Now £1,853,,, 93); Biss.) 199s 
Sturgess v. Cleveland Bank, 23 F. 
Cas. No. 13,571, 3 McLean 140. 

Cal.—Odd Fellows’ Sav. Bank v. 
Banton, 46 Cal. 603. 

Colo.—Home State Bank vy. 
key, 638.Colo. 231, 165 P 987. 


Hun- 


tion or the like,’* the rule of priority as between two 
independent mortgages on the same property, given 
at different times to different mortgagees, is that 
the one first recorded is a superior lien to the other, 
whether it was executed before or after such other.® 
And this rule is not affected by the fact that one 
mortgage contains covenants of warranty, while the 
other does not,'* nor by the fact that the mortgage 


first recorded was given to secure a preéxisting debt, 


Fla.—Northup v. Reese, 68 Fla. 
451, 67 S 136, LRA1915F 554. 
Ill.—Schultze v. Houfes, 96 Ill. 


3385; Huebsch v. Scheel, 81 Ill. 281; 
Brookfield v. Goodrich, 32 Ill. 363. 

Ind.—Carson y. Hickhoff, 148 Ind. 
596, 47 NE 1067; McFadden v. Hop- 
kins, 81 Ind. 459; Krutsinger v. 
Brown, 72 Ind. 466. 


Iowa.—Nicholson y. <Aney, 127 
Iowa 278, 103 NW 201. 
Kan.—Detmer vy. Salinger, 101 


Kan. 701,168 P 844, 
Ky.—Spaulding yv. Scanland, 6 B. 
Mon. 353. ‘ 
La.—Hart vy. Caffery, 39 La. Ann. 
894, 2 S 788; Berwin v. Weiss, 28 
La. Ann. 363; Byrne v. Citizens’ 
Bank, 23 La. Ann. 275; Silliman v. 
Mills, 23 La. Ann. 206; Harang v. 
Plattsmier, 21 La. Ann. 426; Pey- 
chaud y. Citizens’ Bank, 21 La. Ann. 
262; Liddell v. Rucker, 13 La. Ann. 
569; Hutchings’ Suce., 11 Rob. 512; 
Conrad v. Prieur, 5 Rob. 49, 
OA SERED eta 9 vy. Dunham, 66 Me. 


Md.—Ohio Li. Ims., ete, Co. v. 
Ross, 2 Md. Ch. 25. 

Mich.—Jackson City Bank Wa 
Campbell, 172 Mich. 541, 138 NW 


254; Hoffman y. McMorran, 52 Mich. 
318, 17 NW 928. 
eh PRD eR ener v. Marvin, 4 Minn. 
Miss.—Mechanics’ Bank vy. Mce- 
Comb City First Nat. Bank, 117 Miss. 
437, 78 S 355; Witczinski v. Everman, 
51 Miss. 841; Pomet vy. Scranton, 
Walk. 406. 
Mo.—Ladd vy. Anderson, 133 Mo. 
Hovland, 40 


625, 34 SW 872. 

Nebr.—Burrows vy. 

Nebr. 464, 58 NW 947; Clarke v. 
Forbes, 9 Nebr. 476, 4 NW 58. 

N. J.—Taylor v. Thomas, 5 N. J. 
Eq. 331. 

N. Y.—O’Brien v. Fleckenstein, 180 
N. Y. 350, 73 NE 30, 105 AmSR 768; 
In re Rochester, 136 N. Y. 83, 32 NE 
702, 19 LRA 161 [dist Sullivan v. 
Corn Exch. Bank, 154 App. Div. 292, 
139 NYS 97]; Constant v. Rochester 
Univ., 111 N. Y. 604, 19 NE 631, 7 
AmSR 769, 2 LRA 734; Kirchhoff vy. 
Gerli, 171 App. Div. 160, 156 NYS 
770; Hoschke y. Hoschke, 42 Misc. 
125, 85 NYS 1006; Lake v. Oldacre, 
160 NYS 4385; Grant v. Bissett, 1 
Cai. Cas. 112; Douglass v. Peele, 
Clarke 563. Pie 

N. C.—Blacknall v. Hancock, 182 
N. C. 369, 109 SH 72; Commercial, 
ete, Bank v. Vass, 130 N. C. 590, 41 
SE 791; Gordon v. Collett, 102 N. C. 
5032, 9 SE 486. - 

Oh.—Ramsey v. Jones, 41 Oh. St. 
685; Bercaw v. Cockerill, 20 Oh. St. 
163; Paine v. Mason, 7 Oh. St. 198; 
Golner v, Bede, 31. O.iC. UA. 56, 11 
Ohm An Ls 

Porto Rico.—Bestard v. Serralles, 
27 Porto Rico 456; American Trad- 
ing Co. v. Monserrat, 19 Porto Rico 

Ss. C.—Brown vy. Sartor, 87 S. C. 
116, 69 SE 88; Boyce v. Boyce, 27 S. 
C. Ea. 302. 


13 Lea 
Smith, 2 Utah 
Vt.—Beeman vy. Cooper, 64 Vt. 305, 


a ee LS v. Neilson, 


Utah.—Wells v. 
39 


23 A 794 
Wash.—Farmers’, etc. Bank v. 
Co., 103 Wash. 


Western Loan, ete., 
349, 174 P 1. 

Wyo.—Walter v. 
Wyo. 292, 169 P 8. 

Eng.—Moore v. Culverhouse, 27 
Beav. 639, 54 Reprint 254; Webb v. 
Blessington, 1 Molloy -74; Essex v. 
Baugh, 1 Y. & Coll. 620, 20 EngCh 
620, 62 Reprint 1043. 

Man.—Renwick vy. 
Man. 387. 

Ont.—Fraser  v. 
Grant Ch. 442. 

[a] Purchase-money mortgages.— 
As between mortgages to two per- 
sons advancing portions of the pur- 
chase price of land, the mortgage 
first recorded had priority in the ab- 
sence of any delivery of the other 


Kressman, 25 


Berryman, 3 


Sutherland, 2 


mortgage prior to the date of its 
recording, especially where the 
holder of the mortgage first re- 


corded was promised a first mort- 
gage, and persons representing or 
assuming to represent the other 
mortgage knew of and assented to 
this arrangement. Walter v. Kress- 
man, 25 Wyo. 292, 169 P 3. 

[b] Conditional recording. — A 
mortgagee whose mortgage was re- 
corded after a prior one may show 
that the first was recorded condi- 
ticnally, and that his own mortgage 
was delivered before the condition 
was fulfilled, and this will give him 
priority. Freeman v. Schroeder, 43 
Barb. (N. Y.) 618, 29 HowPr 2638. 

{c] Time of acceptance.—A mort- 
gage executed and registered, al- 
though not accepted by the mort- ° 
gagee, takes precedence of a later 
mortgage accepted and_ registered 
before the acceptance of the first. 
Hill v. Barlow, 6 Rob. (la.) 142; 
Millaudon v. Allard, 2 La. 547. But 


see infra’ § 499. 

{[d] Qualification of rule.—aAl- 
though it is generally true that of 
two mortgages the one first recorded 
is entitled to priority, yet this rule 
must be so qualified as to allow 
every grantee a reasonable time to 
get his deed recorded, and all mort- 
gages recorded within such reason- 
able time will take effect according 
to the time of execution. Beers v. 
Hawley, 2 Conn. 467. = 

{e] The record of an executory 
agreement to give a mortgage on the 
happening of a future event is not 
notice to a subsequent purchaser or 
mortgagee. Mathews v. Damainville, 
100 App. Div. 311, 91 NYS 524: 

{f] In Georgia, in order that a 
junior mortgage shall take prece- 
dence of an unrecorded senior mort- 
gage, the junior. must be duly re- 
corded within the time prescribed by 


law. Myers v. Picauet, 61 Ga. 260. 
nea Vandercook vy. Baker, 48 Iowa 


550 [41 C. Ji} 
while the other was for a present consideration,!? 
nor, as to strangers, by the record of an affidavit 
of the holder of the mortgage first executed that a 
subsequently executed mortgage was intended as a 
first mortgage, but was by mistake not recorded 
first.15 If, however, the first mortgage was not en- 
titled to be recorded, because of detective execution, 
or other cause, the record of it is of no avail as 
against another mortgage, in due form and duly 
recorded at a later date;® and this is so also if the 
mortgage first recorded was improperly or insuffi- 
ciently recorded, as by being recorded in the wrong 
office or in the wrong book.?° 

[§ 497] 7. Circumstances Affecting Priority by 
Record21—a. Good Faith. Priority of record will 
not give superiority of lien to a mortgage which is 
marked by fraud or bad faith, as against a later 
recorded mortgage which is free from such objec- 
tions.22. It is an indication of bad faith that no 
money has been advanced or paid under the mort- 
gage claiming superiority ;°> but if there is no actual 
fraud; and a portion of the consideration is ad- 
vaneed or paid before the recording of the other 
mortgage, it is not sufficient to postpone the elder 
lien merely that the rest of the money is not paid 
over at the time.24 Further, to entitle himself to 
the consideration due to a purchaser in good faith, 
a mortgagee must have parted with his money in 
reliance on an apparent record title or possession, 
and not merely on false representations made to him 
by the debtor.?® - 


17. U. S.—Genesee Nat. Bank v. 
Whitney, 103 U. S. 99, 26 Li. ed. 443. 
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Minn.—Chadbourn § v. 


sae 


[§§ 496-499 


[§ 498] b. Agreement as to Priority.2® The order 
of priority between two mortgages which would or- 
dinarily result from their relative positions on the 
records may be reversed by an agreement of the 
parties to that effect;?” and where two mortgages 
are given at the same time, under an agreement 
that one of them shall be the first lien, the other 
gains no priority by being first recorded.28 But an 
agreement as to priority cannot, as to one having 


no actual notice thereof, affect the priority acquired 


by the record.2? 

[§ 499] c. Time of Execution or Delivery.%° 
Where two mortgages on the same property are 
executed and delivered simultaneously, to parties 
having knowledge of each other’s rights, and se- 
curing debts which stand on an equal footing, and 
there is nothing to show an intention of the parties 
that one mortgage should be preferred to the 
other,** they are equal and concurrent liens, and 
the fact that one is recorded before the other does 
not give it priority.* The rule that, where mort- 
gages are executed at different times, the one 
first recorded, not necessarily the one first executed, 
takes precedence** is subject to this qualification, 
that recording a mortgage before it is a completed 
conveyance gives it no superior rights, so that if 
it has not been delivered to the mortgagee or ac- 
cepted or assented to by him, its record gives it no 
priority over a subsequent mortgage which is exe- 
cuted, delivered, and recorded before the delivery 
or acceptance of the first;?4 and this is so, if the 


viding that the junior encumbrance 
shall have priority, is not entitled 


Cai—Frey v. Clifford, 44 Cal. 335. 

Kan.—Hayner v. Eberhardt, 37 
Kan. 308, 15 P 168. 

Oh.—Anketel v. Converse, 17 Oh, 
St. 11, 91 AmD 115. 

Ss. C—Summers yv. Brice, 36.8. C. 
204, 15 SE 374. 

Preéxisting debt see supra § 488. 

18. Detmer vy. Salinger, 101 Kan, 
701, 168 P 844. 

19. Cumberland Bldg., etc., Assoc. 
v. Sparks, 111 Fed. 647, 49 CCA 510; 
White v. Wheaton, 16 Conn, 530; 
Keeling v. Hoyt, 31 Nebr. 453, 48 NW 
66; Irwin v. Welch, 10 Nebr. 479, 
6 NW 1753; Barry v. Hovey, 30 Oh. 
St. 344; Van Thorniley v. Peters, 26 
Oh, St. 471. And see infra § 519 note 
80 fc]. 

20. aheteon v. Prejean, 24 La. Ann. 
78; Thompson v. Mack, Harr. (Mich.) 
150; Connoly v. Stewart, 2 8. C. L. 
509; Ruggles v. Williams, 1 Head 
(Tenn.) 141. / 

Sufficiency of record see infra 

5 


24. 
21. Good faith see also 
477. 
/ gz. Willard v. Ramsburg, 22 Md. 
206; General Ins. Co. v. U. S. Insur- 
ance Co., 10. Md. 517, 69 AmD 174; 
Clabaugh v. Byerly, 7 Gill (Md.) 354, 
48 AmD 575; Brigham v. Brown, 44 
Mich. 59, 6 NW 97; Dusenbury v. 
Hulbert, 59'N. Y. 541. 


Supra 


23. Brigham v. Brown, 44 Mich. 
59, 6 NW 97. 
24. Ledyard v. Butler, 9 Paige 


(N. Y.) 132, 37 AmD 379. 


25. Dusenbury v. Hulbert, 59 N. 
Wie oedl: 
26. Agreements affecting priority 


see also supra § 448. 
27. U. S.—In re Schwab, 258 Fed. 


772. 

Cal.—Wallace v. McKenzie, 104 
Gale. 130) sie, 859: 

Iowa.—Higgins v. Dennis, 104 


Iowa 605, 74 NW 9. 

Kan.—Corbin v. Kincaid, 33 Kan. 
649, 7 P 145. f 

Mass.—Lane v. Davis, 14 Allen 225 
(recognizing rule). 


Rahilly, 28 
Minn. 394, 10 NW 420. 

N. J.—New York Chemical Mfg. 
Co. v. Peck, 6 N. J. Eq. 37; Lovett 
v. Demarest, 5 N..J. Eq. 113. 

N. Y.—Greene vy. Warnick, 64 N. 
Wa 2210. i > 

N. C.—Page Trust Co. v. Godwin, 
190 NniG@r 51257380 SH 1323. 

N. D.—State Finance Co. v. Hal-~ 
stenson, 17 N. D. 145, 114 NW 724. 

Pa.—Maze v. Burke, 12 Phila. 335. 

Wis.—Trompezynski v. Struck, 105 
Wis. 487, 81 NW 650. 

Can.—McDougall v. Campbell, 6 
Can. S.C. 502. 

And see supra § 448. 


28. Corbin v. Kincaid, 33 Kan. 649, 
7 P 145; Chadbourn v. Rahilly, 28 
Minn. 394, 10 NW .420; Rigler v. 


Light, 90° Pa: 235. 

[a] “Priority between mortgages 
simultaneously recorded may be se- 
cured by contract between the par- 
ties. Corbin v. Kincaid, 33 Kan. 649, 
7 P 145.” State Finance Co. v. Hal- 
stenson, 17 N. D. 145, 153, 114 NW 
724 


29. Detmer v. Salinger, 101 Kan. 
701, 168 P 844 (whether an affidavit, 
sworn to but not acknowledged, that 
a mortgage was intended to have 
been a first lien and t®& have been 
recorded before instead of after an- 
other, was recordable under Gen. St. 
[1915] § 2068, it could not, as to a 
stranger, change the priority of liens 
already fixed by record). 

[a] Rights of assignees.—A parol 
agreement, made upon the delivery 
of two mortgages as security for a 
debt, that one of them shall have 
priority over the other, and the re- 
cording of the former mortgage by 
the mortgagee five minutes before 
the other, in pursuance of such 
agreement, do not give such former 
mortgage priority as between two 
parties without notice of the agree- 
ment, to whom the mortgages are re- 
spectively assigned. Lane v. Davis, 
14 Allen (Mass.) 225. 

[b] Agreement not entitled to 
record.——An agreement between a 
junior and a senior mortgagee, pro- 


to record, and hence a record thereof 
is not a constructive notice to any- 
body. Gillig v. Maass, 28 N. Y. 191. 

30. Priority of execution and de- 
livery see also supra § 449. 

31. Agreement as to priority see 
Supra § 448. 

32. Cal.—Walker v. 
Go Call 
Cal. 321, 

Ga.—Lampkin v. Cartersville First 
Nat. Bank, 96 Ga. 487, 23 SE 390. 

Ind.—Cain vy. Hanna, 63 Ind. 408. 

Mich.—Van Aken y. Gleason, 34 
Mich. 477. \ 

N. J.—Gausen v. Tomlinson, 23 N, 
J. Ha. 405. 

N. Y.—Greene v. Warnick, 64 N. Y. 


Buffandeau. 
312; Daggett v. Rankin, 31 


B20: Rhoades vy. Canfield, 8 Paige 
[a] Where two mortgages are 


given by and to the same person at 
the same time, priority of record 
will not give a right of preference 
in payment out of the mortgaged 
propéfty. Vredenburgh vy. Burnet, 31 
N. J. Eq. 229; Gausen v. Tomlinson, 
23 N. J. Ea. 405. 

{[b] Earlier acknowledgment. — 
Where two mortgages bear even 
date, it cannot be claimed that the 
earlier acknowledgment of the one 
latest recorded. would necessarily 
show that it was intended or given 
as a first security. Van Aken v. 
Gleason, 384 Mich. 477. 

33. See supra § 491. 
34. U. S.—Parmelee vy. Simpson, 5 


Wall. 81, 18 L. ed, 542. 

Ga.—Evans_ v. Coleman, 101 Ga. 
152, 28 SE 645. 

Ill.—Lanphier vy. Desmond, 187 Ill. 
370, 58 NE 343. 

Ind.—Goodsell v. Stinson, 7 Blackf. 


437. 
N. Y.—Wilcox v. Drought, 71 App. 
Div. 402, 75 NYS 960. - 
R. I.—Cook v. Cook, 43 A 537. 
But see infra text and note 36. 
{a] Effect of assignment.—This 
rule does not apply where the mort- 
gage first recorded, although not ac- 
cepted until after the recording of 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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~ §§ 499-501] 


acceptance.*° 


[§ 500] d. Purchase-Money Mortgage.** The fact 
that an unrecorded mortgage is for the purchase 
money of the land gives it no priority over a later 
recorded mortgage**—although the contrary has 
been held®*—unless the later mortgagee had actual 
notice of the unrecorded purchase-money mort- 
gage,*® or, unless the second mortgage was given 
before the mortgagor acquired title, to the knowl- 
edge of the mortgagee therein,** or was taken with 
knowledge of the rights and claims of the purchase- 
Under the rule in a few ju- 
risdictions*® a purchase-money mortgage is not en- 
titled to priority over a second mortgage which is 
filed first, although the second mortgagee has notice 


money mortgagee.*” 


the second mortgage, has been sold 
to a third person, taking it for value, 
in good faith, and without knowledge 
of the facts. Muir v. Dunnet, 11 
Grant Ch. (Ont.) 85. 

35. Beers v. Hawley, 2 Conn. 467; 
Crozier v. Grayson, 4 J. J. Marsh. 
(Ky.) 514; Freeman vy. Schroeder, 43 
Barb. (N. Y.) 618, 29 HowPr 268. 

36. Hill v. Barlow, 6 Rob. (La.) 
142; Millaudon v. Allard, 2 La. 547. 

37. Priority of purchase-money 
mortgages see supra § 470. , 

Time of execution of mortgage see 
supra § 471. ‘ 

88. Jackson v. Reid, 30 Kan. 10, 
1-P 308; Trigg v. Vermillion, 113 
Mo. 230, 20 SW 1047 [dist Turk v. 
Funk, 68 Mo. 18, 30 AmR, 771]; 
Rogers v. Tucker, 94 Mo. 346, 7 SW 
414; Quinnerly v. Quinnerly, 114 N. 
C.-145, 19 ‘SH 99. 

{a] “The weight of authority 
seems to support the view that a 
purchase-money mortgage because of 
its character as such has priority 
over another, which is not defeated 
by the mere circumstance of the 
other reaching the register first, 
where the purchase-money mortgage 
is recorded without any unnecessary 
delay after its delivery. But if the 
nolder of a purchase-money mort- 
gage voluntarily withholds it from 

. record and in the meantime money is 
lent to one having no notice of it, 
upon another mortgage, no reason is 
apparent why the mortgage first re- 
corded should not have priority in 
accordance with the ordinary rules 
with regard to recording instruments 
affecting real estate.” Kuehn v. 
American Nat. Bank, 117 Kan. 717, 
719, 232 P 1060. 

[b] Between two purchase-money 
mortgages (1) priority is sometimes 
given to that one first placed on 
record (Corning v. Murray, 3 Barb. 
(N. Y¥.) 652), 
deed to the mortgagor was not then 
on record (Boyd v. Mundorf, 30 N. J. 
Eq. 545). 

{c] In Pennsylvania a purchase- 


money mortgage has priority of lien | 


if recorded within sixty days from 
its execution. Albright v. Lafayette 
Bldg., etc., Assoc., 102 Pa. 411; Dun- 
gan v. American L. Ins., etc., Co., 52 
Pa. 253; La Fayette Bldg., etc., As- 


soc. v. Erb, 5 Pa. Cas. 40, 8 A 62; 
Eckert v. Lewis, 4 Phila. 422; El- 
dridge v. Christy, 4 Phila. 102; 
Hillary wv. Parvin, 2 Phila. 346. 


39. See case infra this note. 

[a] No general lien impending 
over the mortgagor, whether in the 
shape of a general mortgage or a 
judgment, or recognizance, can dis- 
place an unrecorded mortgage for 
urchase money. New Orleans, etc., 

.,Co. v. Melien, 12 Wall. (U. S.) 


‘first mortgage is to become operative only upon the 
performance of a condition which is not fulfilled 
until after the recording of the second.*® 

In Louisiana a mortgage in favor of an absent 
person, executed and registered by the mortgagor, 
has it legal effect, although not accepted by the 
mortgagee, where there is nothing to show its non- 


(2) but not when the. 
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thereof.*4 
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[§ 501] 8. Instruments Recorded at Same Time.*® 
Where two mortgages covering the same property, 
but given to different mortgagees, ‘are recorded or 
filed for record at the same time, there is no priority 
between them, but they are equal liens**—especially 
where all the circumstances point to that conclu- 


sion*7—and in this behalf the mere act of handing 


one mortgage to 


recorded first.®t 


other.®* 


362, 365, 20 L. ed. 4384 (“it does not 
come within the reason of the regis- 
try laws. ‘These laws are intended 
for the protection of the subsequent, 
not prior, purchasers and creditors’). 

40. Clark'’ v. Brown, 3° Allen 
(Mass.) 509; Brasted v. Sutton, 29 
N. J. Eq. 513. 

[a] Notice of the existence of a 
debt is not constructive notice of a 
secret lien created by an unrecorded 
mortgage by which such debt is se- 
cured. Bell v. Tyson, 74 Ala. 353. 

§ ceeds of actual notice see infra 


41. Gould v. Adams, 108: Cal. 365, 
41 P 408; Ely v. Pingry, 56 Kan. 17, 


42 P 330; Heffron v. Flanigan, 37 
Mich. 274; Boyd v. Mundorf, 30 N. 
J. Eqs 545. 


42. Young v. Wood, 11 B. Mon. 
(Ky.) 123; McKecknie v. Hoskins, 23 
Me. 230; Kirk v. Harvey, 18 B. C. 
645, 15 DomLR 488, 26 WestLR 747, 
5 WestWkly 980. 

43. See infra § 537 note 16. 

44. Quinnerly v. Quinnerly, 114 
N. C. 145, 19 SH 99. 

45. Mortgages executed simulta- 
neously see supra § 450. } 

46. Koevenig v. Schmitz, 71 Iowa 
175, 32 NW 3820; Terry v. Moran, 75 
Minn. 249, 77 NW 777; Humphrey v. 
Hayes, 94 N. Y. 594; Jones v. Phelps, 
PebarbarG, GNenvion 44.0 

47. Mason Vv.) "Daily, (Ns oJ. . Ch.) 
44 A 839, 

48. Koevenig v. Schmitz, 71 Iowa 
175, 32 NW 320. 

49% Fischer v. Tuohy, 87 Ill. A. 
574; Lemon v. Staats, 1 Cow. (N. Y.) 
592 (obiter); Bonstein v. Schweyer, 
Sl2eP ay 19°61 Al 447: 

[a] Date of execution.—(1) Where 
two mortgages are filed for record 
on the same day, with nothing to 
show which was actually filed first, 
precedence must be given to that 
first executed (New England Mortg. 
Security Co. v. Fry, 143 Ala. 637, 42 
S°57,, 1112 AmSR 62; Hatch v. Has- 
kins, 17 Me. 391), (2) especially 
where, by construction of a statute, 
that conclusion is required (Naylor 
v. Throckmorton, 7 Leigh (34 Va.) 
98, 30 AmD 492). (3) On the other 
hand, it has been held that the pri- 
ority of the liens is determined pre- 
sumptively in the order in which the 
instruments are numbered by the 
register of deeds. Edmonston vy. 
Wilbur, 99 Minn. 495, 110 NW 3: 
Wolf v. Edmonston, 99 Minn. 241, 109 
NW 233, 116 AmSR 411. 

50. Bonstein v. Schweyer, 212 Pa. 
19, 61 A 447. 

51. Bonstein v. Schweyer, supra. 

52. Corbin v. Kincaid, 33 Kan. 
649, 7 P 145; Gilman v. Moody, 43 
IN 23958 

[a] A mere undisclosed wish or 


other does not give it priority.*® 
gages are filed upon the same day, they have priority 
according to the hour and minute when filed.*9 
When both are filed at the same moment, neither has_ 
priority over the other,°° although one is necessarily 


the recorder an instant before the 
Where two mort- 


Even where it cannot be shown 


that there was any actual difference in the time of 
recording, a priority may be given to one mortgage 
over the other where an actual agreement and under- 
standing of the parties to that effect is disclosed,*? 
or where there are circumstances which give to one 
mortgage an equitable right to precedence over the 
But the mere order in which they are en- 


intention on the part of the mort- 
gagor to give precedence to one 
mortgage over the other will not 
be sufficient for this purpose. Koe- 
venig v. Schmitz, 71 Iowa 175, 32 
NW 320. 

53. Schaeppi v. Glade, 195-Tll. 62, 
62 NE 874 [aff 95 Ill. A. 500]; Clark 
v. Brown, 3 Allen (Mass.) 509; 
Granger v. ‘Crouch, 86 N. Y. 494; 
ety . Wan Rensselaer, 9 Cow. 
CN RY 3) ote 


[a] Consideration as affecting 
priority.—(1) Priority of one mort- 
gage over another recorded simulta- 
neously with it may be predicated on 
the fact that the former is given to 
secure purchase money (Clark v. 
‘Brown, 3 Allen (Mass.) 509) (2) or 
on the fact that one mortgage se- 
cures a present consideration while 
the other is given as security for an 
antecedent debt (Wilcox v. Drought, 
365 Misc= 351; WSa Ni Seno siaubatte ck 
App. Div. 402, 75 NYS 960]) (3) or 
that, on the day when the mortgages 
were recorded, there existed a pres- 
ent indebtedness to support the one, 


but none to support the other 
(Wischer! v. "Tuohy; 186) li a43) 57 
NE 801). (4) So, where three mort- 


gages are filed for record simultane- 
ously, it may be shown, on the 
question of priority, that the money 
secured by two of them was to be 
advanced certainly and without con- 
ditions, for the purpose of erecting: 
buildings, for building purposes at 
all events, while the third was not 
to become effective unless it became. 
necessary to draw the money under 
it to pay the interest on the other 
two, and that the money was not So, 
drawn until after the money had 
been advanced under the two mort-. 


gages. Schaeppi v. Glade 5 ~ HO 
ca ard, sade Chk 662. 
[b] Priority of maturity.—(1) 


The fact that the debt secured by 
one mortgage falls due before that 
secured by the other is not sufficiént 
to give the former priority, both be- 
ing recorded at the same time. Gij]- 
man v. Moody, 43 N. H. 239; Collerd 
v. Huson, 34 N. J. Eq. 38; Granger 
v. Crouch, 86 N. Y. 494. (2) On the’ 
ether hand, where two mortgages 
were executed on the same day and 
delivered for record the same hour 
the mortgage which first became a 
tien had priority over the one which 
became a_lien at a later date 
Fischer v. Tuohy, 186 Ill. 143, 57 NE 
OL. 

[c] Mistake in description.—Where 
two mortgages are simultaneously 
deliv@red and recorded, a mistake in 
the dyscription of the property in 
one of them will not give the other 
priority, there being no question of 
notice on the part of the person ge- 
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tered on the record is not evidence to show that one 
was filed before the other;>+ and while, in some 
states, the order in which they are numbered by the 
recording officer, on their being filed, or in the record 
book, is prima facie evidence of the order in which 
they were received, so that the one bearing the lesser 
or earlier number ‘is presumed to be the ‘first lien,°° 
it is not in the power of the recorder, either acci- 
dentally or by design, to determine the priority of 
the instruments by the order in which he numbers 
them, both being handed to him at the same time.°® 

[§ 502] 9. Relation Back. If a mortgage duly 
filed for record, and so marked or indorsed, remains 
unrecorded, through no fault or design on the part 
of the mortgagee, until after subsequent liens have 
attached upon the property, it is not postponed to 
such liens.®? So if a mortgage, as originally made 
and recorded, misdeseribes the property, and is cor- 
rected by the execution and record of a second 
mortgage, it is not subordinated to intervening liens 
in the hands of persons having notice of the original 
mortgage and the mistake in it.°° But the record 
of a deed given by the mortgagor after the execution 
of the mortgage does not constitute notice to the 
mortgagee.°® And where a mortgage is recorded 
before its delivery to the mortgagee, the delivery 
does not relate back to the recording to the prejudice 
of intervening liens.°° The accurate registration of 
a deed of trust, originally defectively registered, 
after a levy made on the property by a judgment 
creditor of the grantor, does not give the grantee 
priority over such judgment creditor.6' Nor does an 


cured by such other. Koevenig v. 


Schmitz, 71 Iowa 175, 32 NW 320. ing Co., 
[ad] Mortgage and judgment.— | 460, 31 WestLR 800, 
Where a judgment is recovered | 1167. 


against a debtor on the same day on 
which a mortgage given by him to 69. 
another person is recorded, the 70. Uz. 
judgment takes precedence. Magaw 


Vv, Garrett, 25 Pal 319. F. Cas. No. 
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67. Union Bank v. Lumsden Mill- 
8 Sask. Li. 263, 23) DomLR 


68. See infra § 537 note 16. 

See supra § 503. 
S.—Adams-Booth Co. v. 
Reid, 112 Fed. 106; Lord v. Doyle, 15 
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[§§ 501-504 


amendment of a defective certificate of acknowledg- 
ment of a recorded mortgage, such amendment being 
permitted by statute, relate back so as to give the 
mortgage priority over a judgment lien acquired 
subsequent to the original mortgage, where the judg- 
ment lenor had no actual notice of the deteet 
amended.®? 

[§ 503] E. Priority of Registration under worrens 
Act. It has been held that, under the Torrens sys- 
tem of registering land titles,°*? one whose convey- 
ance or mortgage is first registered acquires a lien 
prior to any instrument not registered, even though 
the latter’ is first in point of execution.** And a 
registered mortgage to secure future obligatory ad- 
vances to the mortgagor® gives the mortgagee pri- 
ority as to such advances over a_ subsequently 
registered execution until the mortgagee has actual 
notice of the execution, r registration of the latter not 
being actual notice.®® 

In Saskatchewan, by force of a provision in the 
Land Titles Act, a registered execution has priority 
over an unregistered equitable mortgage.** 

[§ 504] F. Notice Affecting Priority—1. Notice 
in General—a. Actual Notice. Except in a few ju- 
risdictions,®* and as to registration under a Torrens 
act,°® it is a settled rule that one who takes a 
mortgage or other len upon property, or a convey- 
ance of it, with actual knowledge of an earlier, al- 
though unrecorded, conveyance of it or hen upon 
it, takes it subject thereto, and will not be permitted 
by placing his mortgage first on the record to gain 
priority over the earlier len.“° This rule is not 

ma H.—Rogers v. Jones, 8 N. H. 

N. J.—Essex County Nat. Bank v. 
Harrison, 57 N. J. Eq. 91, 40 A 209; 
Perrine v. Newell, 49 N. J. Eq. 57, 
23 A 492; Hutchinson v. Bramhall, 42 
N. J. Eq. 372, 7 A 873; Hendrickson 
v. Woolley, 39 N. J. Eq. 307; Bing- 
ham v. Kirkland, 34 N. J. Hq. 229; 
Matthews v. Everitt, 23 N. J. Eq. 473. 

N. Y.—Flickinger v. Glass, 222 N. 
Y. 404, 118 NE 792; Ellis v. Horrman, 
90 N. Y. 466; Lapham v. Lapham, 63 


App. Div. 597, 71 NYS 666; Berry v. 
2 Johns. Ch. 603. 


8 WestWkly 


54. Hatch v. Haskins, 17 Me. 391. Ala.—Garrard v. Webb, 4 Port. 73. 
55. Madlener vy. Ruesch, 91 Ill. A. Cal.—Slaker v. McCormick-Saelt- 
391; Connecticut Mut. L. Ins. Co. v.|zer Co., 179 Cal. 387, 177 P 155; Hi- 
King, 72 Minn. 287, 75 NW 376; Neve|bernia Sav., ete., Soc. v. Farnham, 
v. Pennell, 2 Hem. & M. 170, 71 Re-| 153 Cal. 578, 96 P 9, 126 AmSR 129; 
print 427. San Louis Obispo County Bank v. 
56. Schaeppi v. Glade, 195 Ill. 62,| Fox, 119 Cal. 61, 51 P 11; Woodworth 
62 NE 874. v. Guzman, 1 Cal. 203; De Leonis v. 
57. Judd ww. Woodruff, 2 Root | Hammel, 1 Cal, A.'390, 82 P 349. 
(Conn.) 298; Franklin v. Cannon, 1 Conn.—Goodwin v. Dean, 50 Conn. 
Root (Conn.) 500; Hartmyer v. Gates,|517 (recognizing rule). 
i Root | (Conn) eG"). MebDonald\ vs Ga.—Neal v. Kerrs, 4 Ga. 161. 
Leach, Kirby (Conn.) 72; Buckner v. Ill.—Inter-State Bldg., etc., Assoc. 


Davis, 43 SW 445, 19 KyL 1349; Jar- 
vis v. Aikens, 25 Vt. 635; Mercantile 
Co-operative Bank v. Brown, 96 Va. 
614, 32‘SE 64, 

58. Peters v. Ham, 62 Iowa 656, 
18 NW 296; Brown v. Morrill, 45 
Minn. 488, 48 NW 328. 


59. Meier v. Meier, 105 Mo. 411, 
16 SW 223., And see infra § 516. 
60.55 Mutuale Ben. law ins) Cox) Vv. 


Rowand, 26 N. J. Eq. 389. 

61. Southern Bldg., etc., Assoc. v. 
Rodgers, 104 Tenn. 437, 58 SW 234. 

62. Reid Nia Kleyenstauber, fai 
Ariz. 58, 60 P 879. 

63. See Records [84 Cye 597 et 
seq]; and Powell Land Registration. 

64. Brace v. Superior Land Co., 65 
Wash. 681, 118 P 910. And see infra 
§ 533 note 94; § 537 note 26. 

[a] Priority of registration gives 
priority of interest, and the filing of 


a caveat is not registration of an 
encumbrance. Gilbert v. Ullerich, 4 
Sask. L. 56, 16 WestLR 490. 


65. Mortgages to secure future 
advances see supra §§ 465-468. 

66. Marshall Wells Alberta Co. v. 
Alliance Trust Co., Ltd., 15 Alta.-L. 
571, 52 DomLR 600, [1920] 1 West 
Wkly 907. And see \supra § 468 
note 30. 


v. Ayers, 177 Ill. 9, 52 NE 342; Kehl 
v. Burgener, 106 Ill. A. 336; Aurora 
Nat. Loan Assoc. v. Spencer, 81 Ill. 
A. 622. 

Ind.—Mann v. State, 116 Ind. 383, 
19 NE 181; Sparks v. Indiana State 
Bank, 7 Blackf. 469. 

Towa.—Council Bluffs Lodge No. 
£97 TO. OF Bev yn Billups, 1 67, Iowa 674, 
25 NW _ 846; Clark v. Bullard, 66 
Iowa 747, 24 NW 561; Hall v. Savill, 
3 Greene 387, 54 AmD 485, 

Kan.—Foster Lumber Co, v. Har- 
LH Con Bank, 71 Kan. 158, 80 


Ky.—Cox v. Guaranty Bank, etc., 
Co., 199 Ky. 115, 250 SW 804; Louis- 
ville First Nat. Bank v. Chowning 
Electric Co., 142 Ky. 624, 134 SW 


1156. 

La.—MecDaniel vy. 25 La. 
Ann, 495. 

Me.—Knapp v. Bailey, 79 Me. 195, 
9 A 122-1 AmSR 295. 

Md. —Goldsborough v. Tinsley, 138 
Md. 411, 417, 113 A 861 [cit Cyc]. 


Mass.—McCormack wv. Butland, 191 
Mass. 424, 77 NE 761 


Stoval, 


Mich.—Willcox v. Hill, 11 Mich. 
256. 

Miss.—Harrington v. Allen, 48 
Miss. 492. 


Mutual Ins. Co,. 
N. D—Mueller v. Bohn, 41 N. D. 
537, 171 NW 255. 
Oh.—Jaeger v. Hardy, 48 Oh. St. 
335; 27 NE 863. 
EES sewed v. Hutchinson, 23 Pa.. 
R.” f——Bullock v." Whipp; /15 eva 
195, 2 A 309. 
S. C.—Bristow v. Rosenberg, 45 
S:'¢. 6147 23 SH 98:7. 
Tenn.—McGavock vy. Deery, fi 
Ea 265; Myers v. Ross, 3 Head 
Wash.—Tordello v. Ellison, 132 
Wash. 20, 22, 231 P 9 [cit Cyc]. 
Wis.—Erwin v. Lewis, 32 Wis. 276. 
Eng.—Lloyd’s Bank v. Pearson, 
[1901] 1 Ch. 865; West v. Williams, 
[1899] 1 Ch. 182; Sheldon vw ‘Gox 
Eden 224, 28 Reprint 884; Blades v. 
Blades, 1 Eq. Cas. Abr. 358, 21 Re- 
print 1100; Meux v. Bell, 1 Hare 73, 
23 EngCh 738, 66 Reprint 955; Braith- 
waite v. Britain, 1 Keen 206. 15 Eng 
Ch 206, 48 Reprint 285; Grainge Vv. 
Warner, 2 Sis I Rept SNe eSimo ose 
Willoughby v. Willoughby, 1 T. R. 
763, 99 Reprint’ 1366; Pomfret “Vv. 
Windsor, 2 Ves. 472, 28 Reprint 302. 
N. S.—Morse v. Kizer, 52 N. S. 112, 
39 DomLR 640 [app dism Neg Can. 
S. C. 1, 46 DomLR 607]. 
Ont.-—Heney v.. Kerr, 30.. Ont.2"E. 
506, 5 OntWN 842, 19 DomLR 597. 
And see supra § 420. 
[a] “The reason for this is for- 
cibly stated in Hart v. Farmers’, etc., 
Bank, 33 Vt. 252. Judge Redfield 
says: ‘Where a party proposes to 
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altered by the fact that the prior instrument is im- 
perfect in itself or is defectively executed,’ since 
notice of a prior equitable title is sufficient in this 
Of course to have this effect the notice or 
knowledge must be acquired prior to the attaching 
of the rights of the party to be affected by it.7? But 
notice, in this sense, does not. mean a formal written 
warning served upon a party;’* it means actual 
knowledge of the fact in question, 
terial how such knowledge was acquired,’® or from 
whom the information comes;*® and the knowledge 
of one of two parties jointly interested may be im- 
But it must be knowledge of 
the actual existence of the prior conveyance or en- © 
cumbrance, and not merely information of a purpose 
or agreement on the part of the grantor to make 
or give it,’® although there is contrary dictum as 
to notice of an agreement to give a mortgage,’® 
and a mortgage without consideration is subject to 
the equity of one who has a prior contract for a 
One who acquires title through a trust 


behalf.” 


puted to the other.” 


mortgage.®° 


take advantage of the literal appli- 
cation of the provisions of the reg- 
istry system to perpetrate a fraud, 
by levying upon the land or purchas- 
ing it, after he has knowledge of 
an unregistered deed, the law inter- 
feres, by mere construction, and en- 
grafts an exception not named in the 
statute, but which it is necessary to 
imply, in order to defeat the fraudu- 
lent use of the provisions of the 
statute, which it is always safe to 
presume that the legislature did not 
intend.’”’ Bullock v. Whipp, 15 RI. 
POSS Lie02| As 309% 

[b] Absolute deed as mortgage.— 
One purchasing land with knowledge 
that the absolute deed which had 
been given to his grantor was in- 
tended as a mortgage is not an inno- 
cent purchaser. Bristow v. .-Rosen- 
berg, 45 S. CG. 614, 23 .SE 957. 

{c] Am unrecorded judgment of 
which a subsequent mortgagee has 
actual notice takes precedence of the 
mortgage, although the latter is*first 
recorded. Kizer v. Morse, 52 N. S. 
112, 39 DomLR- 640 [app dism 59 
Can.’S. C. 1, 46 DomLR 607]. 

{d] Notice of contents of instru- 
ment.—Actual notice of the existence 
of certain debentures constituting a 
prior lien on the land is not con- 
structive notice of their contents, so 
as to affect a subsequent mortgagee, 
having such notice, with knowledge 
of restrictive clauses which they 
contain. English, ete, Mercantile 
Inv. Co. v.. Brunton; [1892] 2 Q. B. 
700. 

[e] Notice of debt no notice of 
morigage.—A mortgagee’s knowledge 
of the existence of bonds issued by 
the mortgagor does not charge him 
with knowledge of a mortgage made 
to secure them. Johnson v. Valido 
Marble Co., 64 Vt. 337, 25 A 441. 

Burden of proof see infra § 560. 

71. Gardner y. Moore, 51 Ga. 268; 
Russum vy. Wanser, 53 Md. 92; John- 
ston v. Canby, 29 Md. 211; Bullock 
Vorwhipp, 150 Rovk.195, 2-A5309. 

[a] Im Arizona, even if the ac- 
knowledgment of a  corporation’s 
mortgage was insufficient, its cred- 
itors who had actual notice of the 
necessary loan to the corporation, 
and of the giving of the mortgage as 
security therefor, cannot attack it 
for such irregularities, unacknowl- 
edged and unrecorded mortgages be- 
ing declared, by Civ. Code (1901) par 
749, to be void only against creditors 
and subsequent purchasers without 


notice, Larkin v. Hagan, 14 Ariz. 63, 
126 P 268. 
{b] Void encumbrance. — Notice 


of a prior encumbrance which is void 
in point of law (1) will not affect 
the right of a creditor (Hubbard v. 
Savage, 8 Conn. 215) (2) or the 
claimant of a materialman’s lien 
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and it is imma- 


(O’Neill v. Lyric Amusement Co., 119 
Ark. 454, 178 SW 406). 

72. Bullock v. Whipp, 15 R. I. 195, 
2 A 309. 

73. Carter v. Champion, 8 Conn. 
549, 21 AmD 695; Clark v. Watson, 
180 Iowa 721, 163 NW 4638, 159 NW 
761 (evidence insufficient to show 
notice). ; 

74 Schmidt vy. Hedden, (N. J. 
Ch’) (38'3As 8435 

75. Schmidt v. Hedden, supra. 

[a] A verbal communication of 
the fact that there is a judgment lien 
on the property will charge a mort- 
gagee with notice thereof. Schmidt 
v. Hedden, (N. J. Ch.) 38 A 843. 

{[b] Where one signs as a witness 
to a deed or mortgage, and afterward 
takes a conveyance of the same prop- 
erty, he is charged with actual no- 
tice. McDaniel v. Stoval, 25 la. 
Ann. 495; Mocatta v. Murgatroyd, 1 
Preewims i398.) 24) Reprint 2440. 

[c] A statement in a second mort- 
gage that it is subject to a prior one 
qualifies the covenants of warranty 
by the mortgagors, and shows notice 
to the subsequent mortgagee that 
his security covers only an equity 
of redemption. Frye v. Hubbell, 74 
N.. H. 858, 68 A 325; 17 LRANS 1197, 

[d] Where a judgment creditor is 
joined as a defendant in an action to 
foreclose a mortgage on the prop- 
erty, he cannot deny actual notice of 
the mortgage. Newhall v. Hatch, 
134 Cal. 269, 66 P 266, 55 LRA 673. 

[e] Casual or accidental knowl- 
edgie.—Some of the cases restrict the 
rule stated in the text to instances 
where the party has acquired knowl- 
edge of the prior conveyance or en- 
cumbrance while making inquiries 
for the protection-of his own inter- 
ests, or in dealing in some way with 
the property or’ the title to it in his 
own interest and behalf. Arden vy. 
Arden, 29 Ch. D. 702. See Goodwin 
v. Dean, 50 Conn, 517 (here it ap- 
peared that the party in question, 
as an attorney at law, drew up and 
attested a mortgage on the property, 
and also, as a magistrate, took the 
acknowledgment; nine years later, 
the mortgage remaining unrecorded, 
he took a mortgage on the same 
property for himself from the same 
grantor; but it was held that the law 
would not presume that he continued 
to have knowledge of the prior mort- 
gage, aS mere casual knowledge, 
without his interests being then af- 
fected, imposed on him no duty to 
remember). 

76. Willcox v. Hill, 11 Mich. 256; 
Jaeger v. Hardy, 48 Oh. St. 335, 27 
NE 863; Ipswich Permanent Money 
Club, Ltd. v. Arthy, [1920] 2 Ch. 257. 

77. Haven v. Emery, 33 N. H. 66; 
Freeman v. Laing, [1899] 2 Ch. 355 
(joint tenants). 
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deed superior to a mechanic’s lien acquires rights 
superior to the lien without reference to notice or 
want of notice of the lien.** 

A lessee of a mortgagor stands in no better posi- 
tion than his lessor where he has full notice of the 
claims of a prior mortgagee.*” 

In Montana a statute**—and there is a similar 
statute in Mississippi*‘—limiting the duration of 
record notice of the len of a recorded mortgage 
by providing that a good faith affidavit must be filed 
within a stated period after the expiration of eight 
years, is not in pari materia with the recording acts 
of the state, but is to all intents and purposes 
a statute of limitations affecting the remedy,*> and 
if the affidavit is not filed in accordance with the 
statute the mortgage ceases to be a lien and is 
unenforceable even by one who took with actual 
notice of the mortgage.®® 
applicable to a mortgage securing a debt, for pay- 
ment of which, with subsequent debts, a later writ- 
ten agreement of the parties recites that the land 


But the statute is in- 


[a] Thus notice to a trustee in a 
mortgage securing an issue of bonds 
is notice to the bondholders. Haven 
v. Emery, 33 N. H. 66. 

78. Koon v. Tramel, 71 Iowa 132, 
32 NW 248; Butler v. Stevens, 26 Me. 
484; Cushing v. Hurd, 4 Pick. (Mass.) 
253, 16 AmD 335; Brewster y. Clough, 
4 Oh. Dec, (Reprint) 25, ClevLRec¢ 


27 
Blackburn v. Tweedie, 60 Mo. 

505, 507 (declaring that a person 
buying land, with notice of an ex- 
isting agreement ketween the vendor 
and another, amounting to an equi- 
table mortgage on the land, takes 
subject to the rights of the equitable 
mortgagee). 

80. Dye v. Forbes, 34 Minn. 13, 24 
NW 309. 


81. W. T. Joyce Co. vs Carroll 
Light, etc., Co., 153 Iowa 372, 133 
NW 785. 
| 82. Sheakley v. Mechler, 199 Iowa 
1390, 203 NW 929. 

83. Rev. Code (1921) § 8267. 

84. Klaus vy. Moore, 77 Miss. 701, 


27 S 612 (it is provided by statute 
that a trust deed shall cease to be a 
lien on property as to subsequent 
creditors unless a renewal thereof 
is entered on the record within six 
months after the remedy to enforce 
it appears on the record to be barred 
by the statute of limitations). 

85. Morrison v. Farmers’, ete, 
State Bank, 70 Mont. 146, 225 P 123. 

86. Morrison v. Farmers’, etc., 
State Bank, 70 Mont. 146, 150, 225 
P 123 (discussing the construction 
of the statute, and the court saying: 
“The language is so plain, simple 
and direct that it would appear to 
construe itself; however, the United 
States court for the district of Mon- 
tana, in Cullen v. Reed, 220 Fed. 356, 
reached a different conclusion and 
held that the words ‘in good faith’ 
are to be interpolated to qualify the 
terms ‘subSequent purchasers of in- 
cumbrancers.’ This conclusion was 
reached by construing Chapter 27 as 
in pari materia with our Recording 
Acts. The like conclusion was 
reached by the supreme court of the 
United States in construing a some- 
what similar statute in Louisiana, in 
Patterson v. De La Ronde, 8 Wall. 
(WSF 292, Loe sed 4d eee A dak 
ferent construction was placed upon 
the same _ statute by the supreme 
court of Louisiana, in Shepherd vy. 
Orleans Cotton Press Co., 2 La. Ann. 
100, and in Adams y. Daunis, 29 La. 
Ann. 315. When the question again 
came before the supreme court of 
the United States, in Pickett v. Fos- 
ter, 149 U.S: .505, 13 .SCt 998, 37) L. 
ed. 829, ... the construction of the 
Louisiana court was followed”). As 
to the Louisiana statute see infra 


§ 531. 
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shall be held as security, where there is nothing 
to indicate when the indebtedness secured by the 
original mortgage becomes due or that it has been 
paid.§? 

As between two equitable submortgagees of land 
the doctrine of obtaining priority by notice does 
not prevail, and the one later in time does not obtain 
priority by being the first to give notice to the 
mortgagor.®8 } 

[§ 505] b. Defective Description of Property.®® 
Although a mortgage contains an imperfect or erro- 
neous description of the property intended to be 
conveyed, or omits portions of it, it is still a valid 
hen as against a subsequent purchaser or encum- 
brancer having notice of the mortgage and of the 
mistake in it, so that, as against such a person, it 
may be reformed in equity or eorrected by a new 
mortgage, without losing its priority of lien.®° 

[§ 506] c. Constructive Notice °1—(1) In General. 
Constructive notice of a prior deed or mortgage will 
have the same effect as actual notice in postponing 
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to it the rights of a subsequent grantee or encum- 
brancer taking with such notice, the notice here 
meant being such as is imputable from an oppor- 
tunity to acquire knowledge coupled with the duty 
to seek it in the exercise of a reasonable degree 
of care and prudence.®? Thus a grantee or mort- 
gagee always takes with notice of whatever appears 
in the conveyances constituting his chain of title,% 
and therefore is chargeable with knowledge of a 
mortgage or other encumbrance which is recited or 
referred to distinctly in a deed under which he must 
claim,®® although a recital that the property is sub- 
ject to a mortgage, without naming the mortgagor 
or the mortgagee, has been held not to be construc- 
tive notice of the mortgage.9* So also he is bound 
by pending foreclosure or other suits affecting the 
property or the adjudications made therein. But: 
constructive notice cannot arise out of merely sus- 
picious circumstances or facts from which no infer- 
ence of a prior lien can reasonably be drawn.®* The 
right of a junior mortgagee is superior to an equita- 


[§§ 504-506 


87. 
Marlowe, 71 Mont. 


Missoula First 
461, 


Nat. Bank v. 
230 P 374. 


Mass. 315, 72 NE 1012,105 AmSR 400. 
Mich.—Michigan Mut. Ins. Co. 


88. Hopkins v. Hemsworth, [1898]]|v. Conant, 40 Mich. 530. 


2 Ch. 347, 350 (“The distinction be- 
tween equitable estates and interests 
in land on the one hand and choses 
in action on the other for this pur- 
pose has been recognized in argu- 
ment on both sides. The question is, 
"To which class does a mortgage debt 
belong?’). As to notice of assign- 
ments of choses in action see Assign- 
ments §§ 94-97. 

89. Defective or partly invalid 
oars da see supra §§ 447, 462. 

50. al.—Woodworth v. Guzman, 
1 Cal. 203. 

Ill. Yarnell v. Brown, 170 Ill. 362, 
48 NE 909, 62 AmSR 380; Milmine v. 
Burnham, 76 Ill. 362. 

Iowa.—Warburton v. 
Greene 420. 

Mich.—Kimble v. Harrington, 91 
Mich. 281, 51 NW 936; Hunt v. Hunt, 
38 Mich. 161. 

Minn.—Brown v. Morrill, 45 Minn, 
483, 48 NW 328. 

81 Mo. 393; 


Lauman, 2 


Mo.—Cox v. Esteb, 
Young v. Cason, 48 Mo. 259. 

Tex.—lIlse v. Seinsheimer, 76 Tex. 
4399, 13 SW 329. 

Wis.—McLaughlin v. Job, 41 Wis. 
~465. 

Can.—Utterson Lumber Co., Ltd. 
v. Rennie, 21 Can. S. C. 218. 

[a] Notice of mistake.——Where a 
lot intended to be conveyed is by’ 
mistake omitted from a mortgage, 
but public notice of the mistake and 
of the mortgagee’s claim is given, 
the meortgagee’s claim on the lot 
which is omitted is superior to 
that of a subsequent purchaser under 
execution against the mortgagor. 
Ilse v. Seinsheimer, 76 Tex. 459, 13 
SW 329, 330 (‘Such notice was given 
before the execution sale’’). 

91. Record as notice see 
§ 513 et seq. 

92. U. S.—Rader v. Star Mill, etc., 
Co., 258 Fed. 599, 169 CCA 541. 
aie see e v. Atty-Gen,, 22 Ala. 

0. 

Cal.—Randall v. Allen, 180 Cal. 298, 
180 P 941; Montgomery yv. Keppel, 75 
Cal. 128, 19 P 178, 7 AmSR 125. 

Ga.—Talmadge v. Interstate Bldg., 
ete., Assoc., 105 Ga. 550, 31 SE 618. 

Ill.—Russell v. Ranson, 76 Ill. 167. 

Ind.—Rose vy. Provident Sav., etc., 
Assoc., 28 Ind. A. 25, 62 NE 293. 

Iowa.—Loser v. Plainfield Sav. 
Bank, 149 Iowa 672, 128 NW 1101, 
31 LRANS 1112; Duncan y. Miller, 
64 Iowa 223, 20 NW 161. 

Ky.—Cox v. Guaranty Bank, 
Co., 199 Ky. 115, 250 SW 804. 

La.—Mounot vy. Williamson, 7 
Mart. N. S. 381. ; 

Mass.—Livingstone v. Murphy, 187 


infra 


etc., 


—_—_——_——————_—_-— mv CoO 0 0h SL 


Minn.—Lindauer v. Younglove, 47 
Minn. 62, 49 NW 384. 

Nebr.—Hubbard v. Knight, 52 
Nebr. 400, 72 NW 473. 

N. H.—Quimby v. Williams, 67 N. 
H. 489, 41 A 862, 68 AmSR 685, 

N. J.—Westervelt v. Wyckoff, 32 
Need. Higa s 82 

N. Y.—Bentley v. Gardner, 45 App. 
Div. 216, 60 NYS 1056. 

Okl.—Zorn v. Van Buskirk, 111 
ORD2 11, 823902 2164) 

Pa.—La Fayette Bldg., etc., Assoc. 
Va Enh aoteban Case 405 ess Anos 

S. D.—Fruth v. Bolt, 39 S. D. 351, 
164 NW 105. 


Tex.—Brown v. Wilson, (Civ. <A.) 
29 SW 530. 

Vt.—Tindale v. Bove, 97 Vt. 465, 
124 A 585. 


Va.—Charlottesville Hardware Co. 
v. Perkins, 118 Va. 34, 86 SE 869. 

Wash.—Murry v. Carlton, 65 Wash. 
364, 118 P 332, 44 LRANS 314, 

W. Va.—YVidelity Ins., ete, Co. v. 
Shenandoah Valley R. Co., 32 W. Va. 
244, 9 SE 180. 

Eng.—Oliver v. Hinton, [1899] 2 
Ch. 264; Bombay Bank vy. Suleman 
Semgi,:99) lsD.Rep?: N.oS4532. 

Bi 'C.—Tyrelly nv Mills, 9 2'4]0 X38 
WestWkly 387. , 

fa] Wot conclusive evidence of 
bad faith.—Constructive notice of a 
valid and properly registered mort- 
gage is not conclusive evidence of 
mala fides in a subsequent mort- 
gagee, although actual notice is. 
Paine. v. Mason, 7 Oh. St. 198. 

93. Charlottesville Hardware Co. 
v. Perkins, 118 Va. 34, 86 SE 869; 
and cases infra note 94, 

Chain of title see infra § 514 note 
44 [a]. 

94. See cases infra note 95. 

[a] Qualification; chattel mort- 
gage encumbrance.—A recital in a 
real estate mortgage of encum- 
brances of a specified amount does 
not give the mortgagee notice of a 
chattel mortgage covering a building 
and machinery forming: a part of 
the realty. Peoria Stone, ete., Works 
v. Sinclair, 146 Iowa 56, 59, 124 NW 
772 (the real estate mortgagee “was 
only put on its guard.as against in- 
cumbrances on the realty, not as 
against chattel mortgage inecum- 
brances or attempts to create such 
incumbrances’’). 

95. U. S—Bragg v. Lamport, 96 
Fed. 630, 38 CCA 467; Foster v. Jett, 
74 Fed. 678, 20 CCA 670. 

Ga.—Talmadge v. Interstate Bldg., 
ete., Assoc., 105 Ga. 550, 31 SE 618. 

Ill.—Adtna L. Ins. Co. v.. Ford, 89 
Ill. 252 [quot Mills v. Strawn, 206 
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Ind.—Rose v. Provident Sav., etc., 
Assoc., 28 Ind. A. 25, 62 NE 293. 

Iowa.—4#tna L. Ins. Co. v. Bishop, 
69 Iowa 645, 29 NW 761; Clark v. 
Bullard, 66 Iowa 747, 24 NW 561. 

Kan.—Prest v. Black, 63 Kan. 682, 
CEU PMO Ts 

Ky.—Farmers’, etc., Bank v. Ger- 
an Ins. Bank, 66 SW 280, 23 KyL 

La.—Mounot v. Williamson, 7 Mart. 
N. S. 381. 

Mich.—Michigan Mut. L. Ins. Co. v. 
Conant, 40 Mich. 530; Baker v. 
Mather, 25 Mich. 51 [quot and foll 
Housman v. Gerken, 203 NW 841]. 

Nebr.—Hubbard vy. Knight, 52 
Nebr. 400, 72 NW 473. 

N. J.—Westervelt v. Wyckoff, 32 
N. J. Eq. 188. 

N. Y.—Béntley v. Gardner, 45 App. 
Div. 216, 60 NYS 1056; Newton v. 
Manwarring, 10 NYS 347. 

Pa.—La Fayette Bldg., etc., Assoc. 
v. Erb, 5 Pa. Cas. 40, 8 A 62; Hiser 
v. Hiser, 13 Montg. Co. 49. 

Vt.—Tindale v. Bove, 97 Vt. 465, 
124 A 585. 

Va.—Charlottesville Hardware Co. 
v. Perkins, 118 Va. 34, 86 SE 869. 

Eng.—Greenwood v. Churchill, 6 
Beav. 314, 49 Reprint 846, 

[a] Contemporaneous mortgages. 
—A recital in a mortgage that, in 
case the property Should be sold, the 
proceeds of sale are to be applied 
first in payment of the amount se- 
cured by another mortgage on the 
same premises is not constructive 
notice of the contents of the mort- 
gage referred to, where both mort- 
gages are executed on the same day, 
and there is nothing to show which 
was first executed. Ponder v. Scott, 
44 Ala. 241. 

{[b] A general recital in a deed 
that there are mortgages on the 
estate will affect parties claiming 
under the deed with notice of a 
mortgage not specified therein. Far- 
row v. Rees, 4 Beav. 18, 49 Reprint 


243. 
Crofut v. Wood, 3 Hun (N. 


96. 
Y.) 571, 6 Thomps, & C, 314. 

97. Hoole v. Atty.-Gen. 22 Ala. 
190; People’s Bank v. David, 49 La. 
Ann. 136, 21 S 174; Hammond v. Pax- 
ton, 58 Mich. 393, 25 NW 321; Locker 
v. Riley, 30 N. J. Eq. 104. 

{a] In South Carolina, however, 
where a probate court directed that 
land be sold and a mortgage taken, 
and the mortgage was taken but not 
recorded, the order of the court did 
not impart constructive notice of it. 
Piester -v... Piester, 22. S.°C.7 139) 953 
AmR 711. 

93. U. S.—In re Buchner, 205 
Fed. 454, 123 CCA 523. 


For. later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 506-508] 


ble right of subrogation®® to the right of a prior 
mortgagee, where there is no notice, actual or con- 


structive, of such equitable right.+ 


[§ 507] (2) Notice to Attorney or Agent. A mort- 
gagee is chargeable with notice of a prior convey- 
ance of the property or encumbrance upon it, when | 
knowledge of the same has been communicated to, | 
or acquired by, his agent? or attorney,’ provided 
such knowledge came to the agent or attorney after 
his employment or retainer had commenced,* and 
while he was acting in that capacity in behalf of: the | 
mortgagee in the very transaction or negotiation in 
which the giving of the mortgage was in question,° 
and provided at the time of the transaction he had 
not forgotten the information he had previously 
received while not employed by the party.® 


Cal. Hawke v. California Realty, 
ete. Co.) 28°Cal. A. 377, 162 /P 959. 

Jowa.—Peters v. Ham, 62 Iowa 656, 
18 NW 296. 

N. J.—Protection Bldg., etc., Assoc. 


“vy. Knowles, 54 N. J. Eq. 519, 34 A 
1083. 
Ni 6o—Allen vy. Allen, 121°2N. 7C: 


N. 
328, 28 SE 513; Fleming 
ot Nee Cs5584: 

- Eng.—In re Castell & Brown, Ltd., 
[1889] 1 Ch. 315. 

And see supra § 479 note 5 [b] (1). 

[a] “Suspicion of notice, though 
a strong suspicion, is not sufficient 
to justify the court in breaking in 
... upon the legal rights of a pur- 
chaser.” Flagg. v. Mann, 9 F. Cas. 
No. 4,847, 2 Sumn. 486, 551 [quot 
Hawke v. California Realty, etc., Co., 
28 Cal. A. 377, 152 P 959, 964]. 

99. Subrogation generally 
Subrogation [387 Cyc 361]. 

1. Patton v. Eberhart, 52 Iowa 67, 
2 NW 954. 

2. U.S.—In re Buchner, 205 Fed. 
454, 123 CCA 523. 

Iowa.—Sowler v. Day, 58 Iowa 252, 
12 NW 297. 

Mo.—Johnston v. 
Mo. 227, 6 SW 64. 

N. Y.—Constant v. Rochester Univ., 
111 N. Y.. 604, 19:.NE 631, 7: AmSR 
769,.2 LRA ¢734. 

Ss. C.—Caughman v. Smith, 28 S, C. 
605, 5 SE 362. 


v. Burgin, 


see 


Shortridge, 93 


Vt.—Tindale v. Bove, 97 Vt. 465, 
124 A 585. i 
W. Va.—Connell v. Connell, 32 W. 


Va. 319, 9 SE 252. 

Wis.—Hoppcck v. Johnson, 14 Wis. 
303. 

Eng.—Perham v. Kempster, [1907] 
1 Ch. 373; Nixon v. Hamilton, 2 Dr. 
& Wal. 364. 

[a] Knowledge acquired by an at- 
taching officer is imputable to the 
attaching creditor. Tindale v. Bove, 
97 Vt. 465, 124 A 585. 

3. Shoemake v. Smith, 80 Iowa 
655, 45 NW 744; Bunker v. Gordon, 


81 Me. 66, 16 A 341; Westervelt v. 
Hatt, 2. Sandt. Ch. GN. -Y.) 98>. Ber- 
wick .v. Price, «(1905). 1 .Ch.: 632; 


Tweedale v. Tweedale, 23 Beav. 341, 
53 Reprint 134; Meyer v. Charters, 34 
Th etLieght. DS oe 

[a] Slolicitor party to a fraud.— 
Notice of a trust through his solic- 
itor is not imputable to a mortgagee 
where the solicitor was a party toa 
fraud. Cave y. Cave, 15 Ch. D. 639. 

[b] Solicitor acting for both par- 
ties.—(1) A mortgagee is none the 
less chargeable with knowledge of a 
prior encumbrance acquired by his 
solicitor because the latter was the 
only attorney employed in the trans- 
action and acted for both parties. 
Atterbury v. Wallis, 8 De G. M. & 
G. 454, 57 EngCh 3538, 44 Reprint 465. 
(2) A party cannot escape the conse- 
quences of this constructive notice 
by employing the dishonest solicitor 
of the other party with whom he is 
dealing. Berwick v. Price, [1905] 1 
Ch. 632. (8) But the mortgagor’s so- 
licitor, who prepares the papers and 
is the only attorney employed, will 
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mortgagor, to whom the mortgage is intrusted for 
record, does not thereby become the agent of the 


mortgagee in such sense that his knowledge ofa 


But a ; not only where 


not be considered the attorney of the 
mortgagee unless there is some con- 
sent on the part of the latter to con- 
stitute the relation. Bspin v. Pem- 
berton, 2 De G. & J. 547, 60 EngCh 
425, 44 Reprint 1380. 

4 Yerger v. Barz, 56 Iowa 77, 8 
NW 769; Caughman vy. Smith, 28 S. 
C. 605, 5 SE 362. 


5. U. S.—In re Buchner, 205 Fed. 
454, 123 CCA 523. 
N. Y.—Slattery v. Schwannecke, 


118 N. Y. 548, 23 NE 922; Constant v. 
Rochester Univ., 111 _N. Y. 604, 19 
NE 631, 7 AmSR 769, 2 LRA 734. 

W. Va.—Connell vy. Connell, 32 W. 
Va. 539) 9 SE) 252. 
fi parang atin v. Johnson, 14 Wis. 

Eng.—In re Cousin, 31 Ch. D. 671; 
Lloyd v. Attwood, 3 De G. & J. 614, 
60 EngCh 475, 44 Reprint 1405; Meyer 
vVoCharters; 34) sslu. E5389. 

6. In re Hereford, 229 Fed. 863. 

Legal recognition of forgetfulness 
see Moore on Facts § 881. 

Phenomena of memory in general 
see Evidence § 1764. 

7. jAnketel v. Converse, 17 Oh. St. 
1 OAD sab. 

8 U. S.—Rader v. Star Mill, etc., 


‘Co., 258 Fed. 599, 169 CCA 541. 


Ala.—Overall v. Taylor, 99 Ala. 
D2 loess coe 

Cal.—Prouty v. Devin, 118 Cal. 258, 
50 P 380. 

Ga.—Simms y. Freiherr, 100 Ga. 


607, 28 SH 288, 
abe anei v. Plumstead, 11 Ill. A. 
Iowa.—Shoemake y. Smith, 80 Iowa 
655, 45 NW 744. 
Ky.—Cox v. Guaranty Bank, etce., 
Co., 199 Ky. 115, 250 SW 804. 
Minn.—Lindauer v. Younglove, 47 
Minn. 62, 49 NW 384. 
Nebr.—McWaid v.: Blair State 
Bank, 58 Nebr.. 618, 79 NW 620; 
Arlington State Bank v. Paulsen, 57 
Nebr. 717, 78 NW _ 303. 

. J.—Kline v. Grannis, 61 N. J. 
Eq. 397, 48 A 566; Jackson v. Condict, 
57 N. J. Eq. 522, 41 A 374; Willink 
v.,, Morris ‘Canal, etc.” Co., “4Neud. 


Eq. 377. 

Okl.—Zorn v. Van Buskirk, 111 
Okl, 211, 289 P 151; Rader v. Star 
Mill, etc. Co. 258 Fed. 599, 169 
CCA 541 (a case in Oklahoma). 
Loner ones Bst.iie3) Par Dist: 

S. Di—bruth ys Bolt.739 Se Dish, 
164 NW 1065. 


Tex.—Keyser v. Clifton,’ (Civ. <A.) 


50 SW 957; Brown vy. Wilson, (Civ. 
A.) 29° SW 530, 
Vt.—Tindale v: Bove, 97 Vt. 465, 


124 A 585. 

Va.—Fisher v. Borden, 111 Va. 585, 
5438, 69 SE- 636 [cit Cyc]. 

Eng.—Perham v. Kempster, [1907] 
1 Ch. 3738; Berwick v. Price, [1905] 
1 Ch. 682; In re Alms Corn Charity, 
[1901] 2 Ch. 750; Pilcher v. Rawlins, 
L. R. 11 Eq. 53; Birch v. Ellames, 
Anstr. 427, 145. Reprint 924; Monte- 
fiore v. Browne, 7 H. L. Cas, 241, 11 
Reprint 96. 

[a] Whatever is notice enough to 


prior encumbrance is imputable to the mortgagee.’ 

[§ 508] (3) Facts Putting on Inquiry. A person 
taking a conveyance or mortgage of real property 
is chargeable with notice of the existence of a prior 
mortgage or deed or other encumbrance, where, 
without actually discovering it, he becomes ac- 
quainted with facts pointing to it, such as would 
raise a doubt in the mind of a man of ordinary 
prudence, not to be satisfied without an investiga- 
tion, and where his inquiries, if pursued diligently 
and in the right quarter, would have led to the 
discovery of the true state of the title.® This applies 


the prior charge is recited or re- 


excite attention, and put a party on 
his guard and call for inquiry, is no- 
tice of everything to which such in- 
quiry might have led, and every un- 
usual circumstance is a ground of 
suspicion and prescribes inquiry. 
Russell v. Ranson, 76 Il. 167. 

[b] Knowledge of an ordinary 
business man.—In order to give 
precedence to a prior charge upon 
lands, it must be shown tnat the 
subsequent encumbrancer.has such 
knowledge, however acquired, of the 
former transaction as an ordinary 
man of business would act upon, but 
it is not necessary that formal no- 
tice should be given to him. Lloyd 
v. Banks, L.'R. 3 Ch: 488. 

{c] Mortgage lacking considera- 
tion.—A mortgage given without 
present consideration, for the pur- 
pose of having it sold by the mort- 
gagee to raise money for the mort- 
gagor, is not available against sub- 
sequent lien creditors from its date, 
but only from the time money is ad- 
vanced upon it; and accordingly, an 
assignee having notice that it was 
without consideration when executed 
is put upon inquiry as to whetner 
there were liens intervening between 
its date and his purchase. In-re 
Mullison, 68 Pa. 212. 

[ad] Prior mortgage referred to in 
record.—Where a second mortgage 
on land was a matter of record in 
the county when the deed from the 
mortgagor to a purchaser from him 
was executed, the mortgage referring 
to a first mortgage sufiiciently to put 
a prudent person on inquiry, which, 
pursued with reasonabie diligence, 
would have disclosed that the first 
mortgage debt had not been paid, 
and that it was the intention of the 
parties that it still constituted a 
valid lien on the premises, the pur- 
chaser was not a purchaser in good 
faith, for value, and without notice 
of the first mortgage. Fruth v. Bolt, 
39 S. D. 351, 164 NW 105. 

{e] Priority of vendor’s lien.— 
Under OKL VRey.. i. © (1910) 58 83847, 
giving a vendor’s lien for unpaid pur- 
chase money subject to the rights of 
purchasers and encumbrancers in 
good faith, the lien of a vendor to a 
corporation was not displaced by an 
agreement by the corporation, made 
before it obtained the deed and with- 
out’ the vendor’s knowledge, to give 
a mortgage to another, who did not 
know or inquire as to the condition 
of the title. Rader v. Star Mill, etc., 
Co., 258 Fed. 599, 169 CCA 541, 

[f] Prior purchase-money, mort- 
gage.—A junior mortgagee who, at 
the time his mortgage is delivered, 
has knowledge that the whole of the 
purchase money has not been paid 
and that the vendor has a lien there- 
for, and to whom information as to 
the nature and extent of such lien is 
easily accessible, is chargeable with 
all the facts which an inquiry prop- 
erly made would disclose to him,-and, 
although his mortgage is first re- 
corded, cannot claim a preference as 
bona fide purchaser over a mortgage 
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ferred to in a conveyance in his chain of title,® but 
also where his knowledge of the suspicious cireum- 
stances is derived from other than documentary 
sources, or however it may be acquired.1® And it is 
an essential part of the rule that an inquiry, once 
suggested or started, should be prosecuted with care 
and diligence. Thus, if the person knows that some 
paper has been executed which may or may not 
affect the title to the property, it is his business 
to find out what it was and what was its effect ;1+ 
and so also, if he knows that there are some liens 
on the property, he must ascertain how many and 
what they are.’* But a suspicion that the land in 
question is embarrassed by some preéxisting equity 
is not alone sufficient to put a subsequent pur- 
chaser, mortgagee, or trustee upon inquiry as to 
the prior right.12 And where a party is notified of a 
specific claim, such notice will not put him upon in- 
quiry as to some other or different right.14 

A false answer or a reasonable answer given to 
an inquiry made may dispense with the necessity 
of further inquiry. 

[§ 509] (4) Possession as Notice. As has been 
heretofore stated?® constructive notice of a prior 
deed or mortgage may arise from the open and 
visible possession of the premises by a third per- 
son.1? The fact that a grantor remains in possession 
of the land after conveying the same by a deed 
absolute on its face does not amount to constructive 


given by his mortgagor to secure] (Mass.) 450; 


part of the purchase price of the 
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Murry v. Carlton, 
Wash. 364, 367, 118 P 


[§§ 508-510 


notice to purchasers of a judgment against the 
grantee that the grantor has the right to have such 
deed treated as a mortgage.1* Where a grantor who 
is in possession of land, after exchanging it for 
another tract and after a full recorded conveyance, 
takes a mortgage from his grantee subsequent to one 
given to another creditor of the grantee and first 
recorded, such creditor does not take with construe- 
tive notice of any right reserved in the land by the 
grantor.+® 

[§ 510] d. Notice Affecting Subsequent Pur- 
chasers. The general rules as to notice apply. as be- 
tween a prior mortgagee and a subsequent purchaser 
of property; that is, such a purchaser will take the 
property subject to the lien of the mortgage, al- 
though it is unrecorded, if he takes with actual or 
constructive notice of the existence of the mortgage 
and its terms, or with knowledge of facts which 
should have put him upon inquiry.”° But this does 
not apply where such notice or knowledge is not 
acquired until after his purchase is complete,?* 
where there is a total misdeseription of the property 
in the mortgage,?? or where the mortgage, although 
recorded, was not entitled to record on account of 
its defective execution.?* Further, notice of the . 
mortgage is notice only of such rights or equities 
of the parties to it as could be ascertained from an 
inspection of the instrument.?4 And although the 
purchaser of the property has notice of the lien upon 


65 
332, 44 LRANS 


54 Wis. 636, 12 NW 86. 
Eng.—Carter v. Carter, 3 Kay & J. 
69 Reprint 1256; Carlisle City, 


premises. Barclay v. Scofield, 90 |314 [quot Cyc]. 617, 

IN y7oun4 Gils 19. Koon v. Tramel, 71 Iowa 132,] etc., Banking Co. v. Thompson, 33 
9. See supra § 506 text and note; 32 NW 248; Murry v. Carlton, 65] Wkly. Rep. 199. 

93. : Wash. 364, 367, 118 P 332, 44 LRANS [a] Knowledge of a parol con- 


10. Balfour v. Parkinson, 84 Fed. 
855 [aff 93 Fed. 564, 35 CCA 445]; 
Overall eve Taylor, 99) “Alane 125 pL 3s 
738 

fal Reliance on cancellation of 
prior mortgage.—Where a grantor of 
lands produced a mortgage thereon 
with the seals torn off, and gave it 
to the purchaser, stating that it had 
been paid and satisfied, and that he 
could have it canceled and discharged 
of record, the fact that no receipt 
of payment was indorsed on the 
mortgage and that the bond secured 
by it was not produced is not suffi- 
cient to raise a suspicion in the mind 
of the grantee, such as ought to'put 
him upon inquiry. Harrison v. John- 
son wis. Ni J. qs 420. 

Lip in re Burns, 7 ated. 11008 
[aff 174 Fed. 1020, 98 CCA 658]; Rix- 
stine’s’ Est:,°3 Pa. Dist. 227. 

12. Jones v. Williams, 24 Beav. 
47, 53 Reprint 274. And see infra 
SP oitle note 32) [ail 

13. Hawke v. California Realty, 
CtCRI@On 28. Cals LAW 37, to2. | 959: 
WwW. C. Belcher Land Mortg. Co. v. 
Norris, 29 Tex. Civ. A. 361, 68 SW 
548. And see supra § 506 note 98. 

14. Rohde v. Roan, 232 Ill. 180, 
83 NE 465. 

15. In re Alms Corn Charity, 
[1901] 2 Ch. 750 (obiter); Jones v. 
Smith, 1 Hare 43, 23 EngCh 43, 66 
Reprint 943. 

16. See supra § 482. 

17 Murry v. Carlton, (65 Wash. 
364, 367, 118 P 332, 44 LRANS 314 
[quot Cyc]. 

[a] Rule applied.i—Where a pur- 
chaser of land at execution sale was 
in possession under the sheriff’s deed 
of record when the judgment debtor’s 
grantee executed a mortgage on the 
land, the title of successors of the 
purchaser at the execution sale was 
superior to the mortgage lien. 
O’Bryan v. O’Bryan, 183 Ky. 766, 211 
SW 753. 

18. Tuttle v. Churchman, 74 Ind. 
311; Newhall v. Pierce, 5 Pick. 


314 [quot Cyc]. 
20. Conn.—Hartford, ete., Transp. 
Co. ‘v. Hartford First Nat. Bank, 46 


Conn, 569: “Hamilton “ve /Nutt; 34 
Conn. 501: 
Ill.—English v. Lindley, 194 Ill. 


181, 62 NE 522; Erickson v. Rafferty, 
79 Ill. 209; Willis v. Henderson, 5 Ill. 
13, 38 AmD 120. 
in Roche v. Bamford, 21 Iowa 
- Kan.—Short v. Fogle, 42 Kan. 349, 
VIP, AED BS} 

Mass.-—Livingstone v. Murphy, 187 


Mass. 315, 72 NE 1012, 105 AmSR 
400. 

Mich.—Boxheimer vy. Gunn, 24 
Mich. 372; Fitzhugh v. Barnard, 12 
Mich. 104. 


Mo.—Seiberling v. Tipton, 113 Mo. 
373, 21 SW 4; Knox County v. Brown, 
103 Mo. 223, 15 SW 382; Whitman v. 
Taylor, 60 Mo. 127; Beatie v. Butler, 
21 Mo. 313, 64 AmD 234. 

N. J.—Chancellor yv. Bell, 45 N. J. 
Eq. 538, 17 A 684. 

N. Y.—McPherson vy. Rollins, 107 
INE Ye te LiGy el ee sING Ec eliale ee dy AmSR’ &2 6; 
Farmers’ lL. & T. Co. v. Walworth, 
LN, Ya 4 sce DOLntaye burch. (6 Barb. 
Stoddard v. Rotton, 18 N. Y. 
Super. 378; Frost v. Beekman, 1 
Johns, Ch. 288 [rev on other grounds 
18 Johns. 544, 9 AmD 246]. 

Oh.—Wright v. Franklin Bank, 59 
Oh. St. 80, 51 NE 876. 

Pa.—Hall v. Donagan, 186 Pa. 300, 
40 A 493; Pancake v. Cauffman, 114 
Pan 3: 7 A 67. 

S. D.—Parker v. Randolph, 5 S. D. 
549, 59 NW 722, 29 LRA 33. 

Tenn.—Grotenkemper v. Carver, 9 
Lea 280. 

Tex.—Hoffman v. Rlume, 64 Tex. 
Saal Hicks v. Hicks, (Civ. A.) 26 SW 

Vt.—Buzzell v. Still, 63 Vt. 490, 22 
AVG) 251 Am SRT, 

Wash. —Colman Co. v. Cummings, 
96 Wash. 170, 164 P 744, 

Wis.—Reichert v. Neuser, 93 Wis. 
513, 67. NW 939; Rowell .v. Williams, 


tract of defeasance between a prior 
grantor and grantee will not affect a 
party who purchases from one havy- 
ing both the legal title and posses- 
sion, unless he purchases fraudu- 
lently and with intent to defeat the 
equitable title of the first grantor. 
Conner v. Chase, 15 Vt. 764. 

[b] Deed without consideration,— 
A deed for which no valuable con- 
sideration has been given is not en- 
titled to take precedence of a prior. 
unrecorded mortgage, even though 
the grantee had no actual notice of 
it. Fisk v. Osgood, 58 Nebr. 486, 78 
NW 924. 

[c] The record of a mortgage 
given by one having only an equi- 
table title under a bond for a deed 
which is not recorded is not notice 
to a subsequent purchaser of the 
legal title from one in possession of 
the land, as such purchaser’s title 
is not derived through the title of 
the mortgagor, and he will not take 
subject to the mortgage, even though 
ae recorded. Irish v. Sharp, 89 Ill, 


fd] In England an _e equitable 
mortgage by deposit of title deeds 
will be preferred to a subsequent 
purchase with notice. Hiern v. Mill, 
13 Ves. Jr. 114; 33 Reprint 1256. 

[e] Exception to the rule stated 
in the text in a few jurisdictions see 
infra § 537 note 16. 

21. Syer v. Bundy, 9 La. Ann. 540; 
Watkins v. Reynolds, 123 N. Y. 211, 
25 NE 322. 


22. Stewart v. Huff, 19 Iowa 557. 
- yatta 3S v. McComas, 66 Md. 135, 


24. Davison v. Waite, 2 Munf. 
(16 Va.) 527 (a purchaser of land, 
with notice of a prior mortgage, 
takes it subject to the mortgage 
debt, but not to other debts or claims 
of the mortgagee against the mort- 


“Conditions of an unrecorded 
bond.—A _purchaser will not be 
charged with notice of the conditions 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 510-514] 


it, his vendee will generally take 


lien, if he, the vendee, has no notice or knowledge 
of it;*° but if he conveys to the ariginal purchaser, 
the latter, having notice as above stated, will take 


subject to the Jien.?® 


{[§ 511] e. As between Senior and Junior Mort- 
A second or junior mortgagee will take 
subject to a senior mortgage of which he has notice, 
actual or constructive*’—especially where the sec- 
ond mortgage was expressly made subject to the 
first?*—if such notice is acquired before the comple- 
tion of his contract or before he has paid over his 
money under it,?® although the estate in his hands 
will be free from the hen of a prior unrecorded 
mortgage of which he has no notice.*° 
other hand the senior mortgagee is usually under no 
obligation to give notice of his rights to the junior 
encumbrancer,*! and is not generally affected by his 
knowledge or want of knowledge of the younger 
lien, except in regard to making further advances 
under his security after such notice,®? and except 
that he may be preverited from doing acts, otherwise 


gagees. 


of an unrecorded bond to which the 
mortgage is collateral, unless the 
same are expressed in the mortgage. 
Payne v. Avery, 21 Mich. 524. 

[b] Knowledge of extension of 
operation of statute of limitations.— 
A purchaser of mortgaged premises 
with knowledge of the mortgage, but 
without knowledge of a new promise 
extending the operation of the stat- 
ute of limitations, takes subject to 
the mortgage thus extended, al- 
though by the record it appears 
barred. Plant v. Shryock, 62 Miss. 
821. 


25. Rutgers v. Kingsland, 7 N. J. 


Eq. 178; Jones v. Hudson, 23 S. C. 
494, 

oe: Ncritind v. Abbott, 86 Cal. 423, 
25 

27. a Te Malden Ve Dunne 205) 2A ra. 
501. 

Tll.—Ennesser y. Hudek, 169 IIL: 
494, 48 NE 673. 

Iowa.—Clark v. Watson, 159 NW 


761, 180 Iowa 721, 163 NW 463; Lo- 
ser v. Plainfield Sav. Bank, 149 Iowa 
672, 128 NW 1101, 31 LRANS 1112; 
Council Bluffs Lodge v. Billups, 67 
Iowa 674, 25 NW 846. 

Kan.—Mutual Benefit L. Ins. Co. v. 
Huntington, 57 Kan. 744, 48 P 19. 

N. J.—Morris v. White, 36) IN, Ji 
Eq. 324. 

N. Y.—La Forge F. Ins. Co. v. Bell, 
22 Barb. 54; Fort v. Burch, 6 Barb. 
60. 

Eng.—Power v. Standish, 8 Ir. Eq. 


526; Evans v. Bicknell, 6 Ves. Jr. 
174, 31 Reprint 998. 
Ont.—Heney v. Kerr, 30 Ont. L. 


506, 5 OntWN 842, 19 DomLR 597. 

[a] Notice is the material issue. 
—Where the mortgage being fore- 
closed was not of record when a 
third person bought the mortgaged 
jand, the material issue was whether 
such person had actual knowledge of 
the existence of the mortgage or of 
facts putting him on notice. Engel- 
keimeier v. Lillis, 54 Okl. 282, 153 P 
877 (evidence of notice held insuffi- 
cient). 

cbt Defective first mortgage.—A 
second mortgagee will take subject 
to a first mortgage, of which he had 
actual knowledge at the time of tak- 
ing his lien, and which he then be- 
lieved to be a mortgage in fee, and 
which was so intended as between 
the parties to it, although jin» fact 
for want of words of inheritance it 
only conveys an estate for life. Gale 
v. Morris, 30 N. J. Eq. 285. 

[ec] Extent of notice. — Where 
both the first and second mortgages 
on land provided that the mortgagee 
could pay taxes which the mortgagor 
did not pay and that the mortgage 
should secure the sums so paid, the 
‘first mortgagee who paid deliniuent 
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it free of such 
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open to him, which would impair the security of a 
junior lien of which he has notice,** and may be 
obliged in certain circumstances to join the junior 
mortgagee, if he knows of his rights, in his own 


action to foreclose.*+ 


Tek Lessee. 


On the 


record.°? 


taxes on the land had a contract lien 
for the amount paid which was su- 
perior to the second mortgage, re- 
gardless of whether it also had a 
statutory lien under St. § 4032, with- 
out having first required the sheriff 
to exhaust the personalty for pay- 
ment of the taxes under § 4149. Mor- 
ganfield Nat. Bank v. Union County 


aie etc., Co., 198 Ky. 280, 248 SW 
46. 
[d] Notice of improper discharge 


of prior mortgage.—A second mort- 
gagee, with notice that a prior mort- 
gage has been improperly discharged 
without being satisfied, takes no bet- 
ter title than his mortgagor. Morgan 
v. Chamberlain, 26 Barb. (N. Y.) 163. 

{e] Fossession of title deeds.— 
(1) It is understood to have been 
the old rule in the English chancery 
that, if a person took a mortgage 
and voluntarily left the title deeds 
with the mortgagor, he was to be 
postponed to a subsequent mortgagee 
without notice and who was in pos- 
session of the title deeds. The rea- 
son of the rule was that by leaving 
the title deeds he enabled the mort- 
gagor- to impose on others who had 
no registry to resort to, except in 
certain localities, and who, therefore, 
could only look for their security to 
the title deeds in the possession of 
the mortgagor. Berry v. Mutual Ins. 
Co., 2. Johns. Ch. (N.-Y.) 6038; Ryall 
v. Rolle, 1 Atk. 165,°26 Reprint 107; 
Goodtitle v. Morgan, 1 T. R. 755, 99 
Reprint 1360. (2) But it is now the 
settled English doctrine that the 
mere circumstance of leaving the 
title deeds with the mortgagor is not 
of itself, apart from any evidence of 
fraud on the part of the mortgagee 
or fraud or misconduct on the part 
of the mortgagor acting as the mort- 
gagee’s agent, sufficient to postpone 
the first mortgagee and to give the 
preference to a second mortgagee 
who takes the title deeds with his 
mortgage and without notice of the 
prior encumbrance. Berry v. Mutual 
Ins. Co., supra; In re Castell & 
Brown, Ltd., [1898] 1 Ch. 315; North- 
ern Counties of England F. Ins. Co. 
v. Whipp, 26 Ch. D. 482, 10 ERC 516. 

Exception to rule stated in text 
in a few jurisdictions see infra § 537 
note 16. 


28. Thompson v. Citizens’ Bank, 
160 Ga. 85, 127 SE 287. 
29. Balfour v. Parkinson, 84 Fed. 


855 faff 93 Fed. 564, 35 CCA 445]; 
Barney v. McCarty, 15 Iowa 510, 83 
AmD 427; English v. Waples, 13 
Iowa 57. ; 

30. Clark v. Watson, 180 Iowa 721, 
1638 NW 468, 159 NW 761; Young v. 
Wood, 11 B. Mon. (Ky.) 123; Green 
Vv. Morgan, CNed, Ch.))) 21, A 857. 

ale (U.S. Bank! vy, 1luee; 2) RY Cas) 


f§ 512] f. As between Mortgagee and Subse- 
Where a lease is made subsequent to 
a mortgage, the lessee, if he has notice of the 
mortgage, holds subject to the right of the mort- 
gagee to terminate the lease and take possession 
of the premises by foreclosure.*® 

[§ 513] 2. Record as' Notice®*—a, In General. 
in the case of the record of a deed generally,*” the 
record of a mortgage is notice only to subsequent 
purchasers or encumbrancers,** not to any whose 
rights may have attached before it is placed on the 


As 


[§-514] b. Record as Notice to Subsequent Pur- 
chasers or Lienors. 
mortgage of land has no actual notice of a prior 
mortgage upon it, yet, 
recorded at the time,*® he will be charged with 


Although one taking a deed or 
if such mortgage is duly 


No. 922,) 5°Cranch ©: -C. 319. [afters 
at aut 10 L. ed. 81]. And see infra 

516. 

32. Omaha Coal, etc., Co. v. Suess, 
54 Nebr. 379, 74 NW 620; Ketcham v. 
Wood, 22 Hun (N. Y.) 64; Union Nat. 
Bank v. Moline, etc., Co., 7 N. D. 201, 
73 NW 527. And see supra § 468. 

[a] Sufficiency of notice.—A jun- 
ior mortgagee could not rely on the 
statement of the mortgagor that 
only three thousand five hundred 
dollars had been advanced on a prior 
mortgage to cover future advances, 
but the burden rested upon it to 
inquire of the prior mortgagee as to 
the amount of advancements. Corn 
Belt Trust, etc, Bank v. May, 197 
Iowa 54, 196 NW 735. 4 

33. Blair v. Ward; 10 N. J. Ea. 
119; Schaad v. Robinson, 50 Wash. 
283, 97 P 104. And see infra § 539. 

34 Shackleton v. Allen Chapel 
African M. E. Church, 25 Mont. 421, 
65 P 428. 

35. Gross v..Chittim, (Tex. Civ. 
A.) 100 SW 1006. 

36. Record of chattel mortgage 
acs Chattel Mortgages §§ 188. et seq, 
392. 

27. See Vendor and Purchaser [39 
Cyc 1719 et seq]. 

38. See infra § 514; and cases 
infra note 39. 

39. U. S.—Bright v. Buckman, 39 
Fed. 243. : 

Cal.—McCabe v. Grey, 20 Cal. 509. 

Ill.— Doolittle v. Cook, 75 Ill. 354. 

Mo.—Meier v. Meier, 105 Mo. 411, 
16 SW 223. 

N. Y.—Reynolds v. Webster, 71 
Hun 378, 24 NYS- rene Stuyvesant Vv. 


Hall, 2 Barb. Ch. 15 
Oh.—Zeller v. Nara arae. 4h Ohne 
Dee. (Reprint) 323, 1 ClevLRep 


As notice to prior mortgagees or 
purchasers see infra § 516. 

40. See cases infra note 41. 

[a] A deed of trust in the nature 
of a mortgage (1) is technically a 
deed, and when executed with the 
formalities required for the registra- 
tion of a deed may properly be re- 
corded, and its registry will be 
constructive notice to all parties in 
interest. Branch y. Atlantic, ete., R. 
Won are He cae No. 1,807, 3 Woods 
481 [aff 106 U.S. 468, 10 SCt'495, 27 
L. ed. 279]. (2) But in Maryland a 
deed of trust securing an indebted- 
ness is not a mortgage within the 
meaning of various provisions of the 
recording statutes. Kinsey v. Drury, 
146 Md. 227, 230, 126 A 125 (“in 
Stanhope v. Dodge, 52 Md. 483, it 
was held that a deed of trust. to 
secure the payment of promissory 
notes of the grantor might be re- 
corded after the expiration of six 
months from its date and would then 
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notice of the existence and terms of the mortgage, 
and of the lien which it creates, and will take sub- 


have the same validity as if recorded 
within that period’’). 

[b] Where a vendor’s deed of 
land is not recorded (1) it has been 
held that the record of a mortgage 
given back to him by the vendee to 
secure unpaid purchase money will 
not be notice to subsequent pur- 
chasers. Pierce v. Taylor, 23 Me. 
246; Losey v. Simpson, 11 N. J. Eq. 
246. (2) And on the other hand it 
has been held that the record of the 
purchase-money mortgage is con- 
structive notice to a subsequent pur- 
chaser. Van Diviere v. Mitchell, 45 
S.C. 12. 22eSrr oo eitoll Younts’ vy. 
Starnes, ¢S..°C.)>19 SH 10117: 

{c] Oil and gas lease.—Where a 
mortgagee became a purchaser at a 
sale of the mortgagor’s property by 
his trustee in bankruptcy, an oil and 
gas lease recorded prior .to the 
adjudication in bankruptcy, but not 
prior to the recordation of plaintiff's 
mortgage, which contained a non- 
alienation clause, was held void as 
against the mortgage. Shreveport 
Exch, Nat. Bank v. Head, 155 La. 309, 
99 S 272. 

41. U.S.—Dick v. Balch, 8 Pet. 30, 
8 L. ed. 856; Stearns Lighting, etc., 
Co. v. Central Trust Co., 223 Fed. 962, 
139 CCA 442; McCormack v. James, 
36 Fed. 14; North v. Knowlton, 23 
Fed. 163; Oregon, etc., Trust Inv. 
Co. v. Shaw, 18 F. Cas. No. 10,556, 
5 Sawy. 336. P 

Ala.—Carr v. Moore, 203 Ala. 223, 
82 S 473; Owings Lumber Co. v. Re- 
form Feed, etc., Co., 200 Ala. 615, 76 
S 973; Christopher v.. Shockley, 199 
Ala. 681, 75 S 158; Leslie v. Hinson, 
83 Ala. 266, 3 S 4438; Taylor v. West 
Alabama Agricultural, etc., Assoc., 
68 Ala. 229; McMullen v. Neal, 60 
Aja. 552; McRae v. Newman, 58 Ala. 
529; Minell v. Reed, 26 Ala. 730. 

5 Ark.—Murray Co. v, Satterfield, 125 
Ark. 85, 187 SW 927. 
Cal.—Jones v. Marks, 47 Cal. 242; 
Odd Fellows’ Sav. Bank v. Banton, 
46 Cal. 603; Swift v. Kraemer, 13 Cal. 
526, 73 AmD 603. 
Colo.—Wedman_ v. 65 
Colo. 63, 173 P 57. 
Conn.—Peters v. Goodrich, 3 Conn. 
146. 
ne C.—Chisholm v. Cissell, 13 App. 
oe ‘ 

Fla.—Jacksonville People’s Bank v. 
Arbuckle, 82 Wha. 479, «9057S 458: 
Se v. Munnerlyn, 36 Fla. 591, 18 


Carpenter, 


Aegean reler v. Holt, 18 Hawaii 
I1l.—Continental Inv., ete., Soc. v. 
Wood, 168 Ill. 421, 48 NE 221; Bu- 
chanan v. International Bank, 78 Ill. 
500; Chicago, etc., R. Co. v. Kennedy, 
70 Ill. 350; Metcalf v. Metcalf, 219 
Ill. A. 96; Maulding v. Sims, 213 Il}. 
A. 473; Schroeder v. Wolf, 127 Ill. A. 
506 [aff 227 Ill. 133, 81 NE 13]; Elgin 
City Banking Co. v. Center, 83 Ill. A. 
405 [aff 185 Ill. 534, °57 NE 439]. 
Ind.—Gilchrist v. Gough, 63 Ind. 
576, 30 AmR 250; Lasselle v. Barnett, 
1 Black 150, 12 -AmD 217 |, 
Iowa.—Matt v. Matt, 156 Iowa 503, 
137 NW 489; Loser v. Plainfield Sav. 
Bank, 149 Iowa 672, 128 NW 1101, 31 
LRANS 1112. 
ace mame v. Gilbert, 26 Kan. 
La.—Le Goaster v. Lafon Asylum, 
155 La. 158, 99S. 22; Sauvinet, -v. 
Landreaux, 1 La. Ann. 219; Gravier 
v. Baron, 4 La. 239; Morrison v. Tru- 
deau, 1 Mart. N. S. 384. 
Me.—Stafford v. Morse, 97 Me. 222, 
54 A 397; Humphreys v. Newman, 51 
Me. 40, 
Mass.—Hastman v. Foster, 8 Metc. 
19; FJynt v. Arnold, 2 Metc. 619. 
Mich.—Webber v. Ramsey, 100 
Mich. 58, 58 NW 625, 48 AmSR 429. 
Minn.—Jellison v. Halloran, 44 
Minn. 199, 46 NW 332. 


ta ae eo Se Se ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. « 
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Miss.—Dean v. De Lezardi, 24 
Miss. 424. 

Mo.—Meier v. Meier, 105 Mo. 411, 
16 SW 223. 


Nebr.—Whitney v. Lowe, 59 Nebr. 
87, 80 NW 266; Steen v. Stretch, 50 
Nebr. 572, 70 NW 48; Pleasants v. 
Blodgett, 39 Nebr. 741, 58 NW 423, 
42 AmSR 624; Lincoln Bldg., etc., 
Assoc. v. Hass, 10 Nebr. 581, 7 NW 327. 

N. J.—Semon vy. Terhune, 40 N. J. 
Eq. 364, 2 A 18; Ackens v. Winston, 
Io UN > Wa; 34445 steel veo vViite, 
(Ch.) 100 A 341. 

N. Y.—Tarbell v. West, 86 N. Y. 
280; Purdy v. Huntington, 42 N. Y. 
334, 1 AmR 532; Gillig v. Maass, 28 
N. Y. 191; New York L. Ins., etc., Co. 
v. Covert, 3 Abb. Dec. 350, 3 Transcr. 
A. 24, 6 AbbPrNS 154, 33 HowPr 
619; Hawkins v. Maxwell, 156 App. 
Div.-31.1140- NYS 1909. [aft (2150N. oy. 
673 mem, 109 NE 1078 mem]; Rice v. 
Dewey, 54 Barb... 455; Truscott v. 
King, 6 Barb. 346 [rev on other 
grounds 6 N. Y. 147]; Johnson v. 
Stagg, 2° Johns. 510; Parkist v. Alex- 
ander, 1 Johns. “Ch. 394. And see 
Mead v. Hammond, 107 App. Diy. 575, 
95 NYS 241 [aff 185 N. Y. 589 mem, 
res ae 1107 mem]; supra § 469 note 
3 al. 

N. C.—Boyd v. Bristol Typewriter 
Co., 130 SE 858; Citizens’ Sav. Bank, 
ete., Co. v. White, 189 N. C. 281, 126 
SE 745; Brown vy. Jennings, 188 N. C. 
155, 124 SE 150; Ijames v. Gaither, 
Q3eN I Cucooss 

N. D.—Adam v. McClintock, 21 N. 
D. 483, 181 NW 394. 

Oh.—Kuhns v. McGeah, 38 Oh. St. 
468. 

Okl.—Zorn v. Van Buskirk, 111 
OK). 2023 Oe RL Ses eee 

Pa.—Jeanes v. Hizer, 186 Pa. 523, 
40 A 785; Johnson v. McCurdy, 83 
Pa. 282; Journeay v. Gibson, 56 Pa. 
57; Evans v. Jones, 1 Yeates 172. 

Porto Rico.—U. S. Mortgage, 
Co. .v. Central San. Cristobal, Inc., 
7 Porto Rico Fed. 693. 

S. C.—Van Diviere v. Mitchell, 45 
S. C. 127, 22 SE 759; Interstate Bldg., 
etc., Assoc. v. McCartha, 43 S. C. 72, 
20 SE 807; Annely v. De Saussure, 12 
S. C. 488. 

Tenn.—Kingsport Brick Corp. v. 
Bostwick, 145 Tenn. 19, 235 SW 70; 
Hickman v. Perrin, 6 Coldw. 135. 

Tex.—Turner v. Cochran, 94 Tex. 
480, 61 SW 923; Templeman v. Kemp- 
ner, (Civ. A.) 223 SW 293; Thorndale 
Mercantile Co. v. Continental Gin 
Co., (Civ. A.) 217 SW 1059; Price Oil 
Mill Co. v. Madisonville Oil Mill, 
ete., Co., (Civ. A.) 214 SW 708. 

Wash.—Lincoln County State Bank 
v. Martin, 112 Wash. 186, 191 P 815. 

Wis.—Bur v. Bong, 159 Wis. 498, 
150 NW 4381; Dodge v. Silverthorn, 12 
Wis. 644. |. 

Ont.—Bridges v. Real Est. Loan, 
ete., Co., 8 Ont. 493; Fraser v. Mutch- 
mor, 4 OntWR 290. 

And see supra § 486 note 62. 

{a] “he policy of the registry 
laws is to secure to the holder of the 
registered conveyance title as against 
the grantee under an unregistered 
deed of prior date.” Fraser v. Mutch- 
mor, 4 OntWR 290, 294. 

[b] Crops growing on mortgaged 
lamd are covered by the mortgage and 


etc., 


the record of the mortgage is notice, 


to subsequent purchasers of the 
FOP S Rankin v. Kinsey, 7 Ill. A. 
[ec] Mortgage of leasehold.—The 


statute requiring the registration of 
mortgages applies to a mortgage of 
a term of years, and such registra- 
tion is notice to all subsequent pur- 
chasers and mortgagees. Johnson vy. 
Stags, 2 Johns. (N. Y.) 510. 

{[d] Mortgage to secure future 
advances.—A recorded mortgage pro- 
vided that the mortgagee would adad- 
vance the amount thereof in four 


|erected on the mortgaged land. 


[§ 514 


ject thereto,*! unless the mortgage has been canceled, 
released, or discharged on the record,*® or unless the 


payments, each one payable at a 
certain stage of the building opera- 
tions of a house which was being 
The 
payments were represented by due- 
bills, each containing a reservation 
to the mortgagee of the right to 
withhold payment in the event of 
any liens or claims for liens existing 
against the building at the time the 
payment matures. It was held that 
the mortgage gave sufficient notice 
to give it priority over any other 
claim upon the property, and the 
mere fact that the advances un- 
der certain circumstances might hot 
be made did not render the mortgage 
so uncertain as not to give notice. 
Weissman y. Volino, 84 Conn. 326, 
330, 80 A 81 (‘‘the present case is 
easily distinguished from Matz vy. 
Arick in 76 Conn. 388, 56 A _ 630, 
relied upon to support the contention 
of the defendant in this action. 
There the debt was contingent, and 
the record, described an absolute and 
unconditional mortgage. The debt 
which the court found to be due in 
that case was not truthfully de- 
scribed in the mortgage’’). 

{e] A recitation in a recorded 
deed of trust.—‘‘It is understood that 
this conveyance is subject to a deed 
of trust given by us to S, in 1919” 
was sufficient to give constructive 
notice of the deed of trust held by S, 
although unrecorded. Gordon-Sewall 
& Co., Inc. v. Walker, (Tex. Civ. A.) 
258 SW 2338. ; 

{f] Recording of a mortgage of 
an equitable title to land (1) is not 
ordinarily constructive notice to pur- 
chasers of the land from a holder of 
the legal title (Halstead v. Common- 
wealth Bank, 4 J. J. Marsh. (Ky.) 
554; Doswell v. Buchanan, 3 Leigh 
(30 Va.) 365, 23 AmD 280), (2) but 
may be notice by force of a record- 
ing statute (Jarvis v. Dutcher, 16 
Wis. 307). 

{g] Reinscription as notice.—(1) 
The object of reinscribing a mort- 
gage, under the laws of Louisiana, is 
to obviate the necessity: of searching 
for mortgages more than ten years 
back. Hence a description of the 
property is essential in a reinscrip- 
tion, and a reference to previous 
mortgages will not cure the omis- 
sion. Shepherd v. Orleans Cotton 
Press Co., 2 La. Ann. 100. (2) Buta 
subsequent mortgagee has no inter- 
est in the question whether an ante- 
cedent mortgage was or was not 
properly reinscribed, when the prop- 
erty upon which such antecedent 
mortgage rested was sold and the 
purchaser assumed the mortgage as 
part of the price of sale, and the act 
of sale was recorded before the al- 
leged preémption of such antece- 
dent mortgage. Conté v. Cain, 33 La. 
Ann. 965. Reinscription in Louisiana 
see infra § 531. 

{h] In Georgia, at least, the rule 
stated in the text protects the holder 
of a security deed duly recorded. 
Cross v. Citizens’ Bank, ete., Co., 160 
Ga. 647, 128 SE 898. 


42. Bullock v. Battenhousen, 108 
Ill, 28; Pennsylvania Co. for Ins. 
on Lives, etc. v. Halpern, 273 Pa. 


451, 454, 117 A 197 [cit Cyc]; Seng- 
felder v. Hill, 21 Wash. 371, 58 P 250. 

[a] Where the mortgage is can- 
celed of record, a person’ subse- 
quently dealing with the property is 
ordinarily justified in relying on the 


cancellation, and the record imparts. 


no constructive notice. Pennsylvania 
Co. for Ins. on Lives, etc. v. Halpern, 
273 Pa. 451, 454, 117 A 197, 198 [cit 
Cyc]; Sengfelder vy. Hill, 21 Wash. 


| 371, 58 P 250 


Release or satisfaction see infra 
§§ 547, 548. 

Unauthorized or fraudulent satis- 
faction see infra § 548. 
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mortgagee has in some way waived his rights or 
estopped himself to claim them,** or unless the mort- 
gagor was a stranger to the record title.4* And the 
general rule above stated*® applies, notwithstand- 
ing a change in the form or time of payment of the 
debt secured, or even in the mortgage itself; within 
certain defined limits;*® and the mortgage having 
been once duly recorded, the constructive notice 
which it imparts is not affected by the subsequent 
accidental destruction of the record, nor the rights 
of the mortgagee diminished thereby.*” But a party 
charged with constructive notice of the contents of 
a recorded instrument, creating a lien, is bound only 
by what is contained in the record, and is not re- 
quired to go outside of the record to determine 
whether the ‘rights of the parties to the instruments 
are greater or less than those expressed in the in- 
strument itself.48 And a recorded mortgage is 
constructive notice only as to lands described 
therein, and none other.*® Such a purchaser is 
bound to keep himself: informed of the state of the 
recorded title up to the completion of his pur- 
chase, and therefore, if a mortgage is placed on 
the record after the contract for his purchase is 
made, but before it is completed by the payment of 
the money and delivery of the deed, he will take 
subject to the mortgage.®° On the other hand the 


43. See infra § 550. 
44. Fischer v. Lauhoff, 222 Mich. 
128, 192 NW 605, 607 (“it may be 


doubted whether a recorded mort-| payable 
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[a]. Changing terms of payment. [b] 
—Where a mortgage 
secure the payment of a note made 
in money generally, 


[41 C.J.] 559 


mortgagee may rest upon his rights under the re- 
cording acts; and he is under no obligation to give 
personal notice of his mortgage to one who pur- 
chases the premises from the mortgagor, even though 
such purchaser, having no actual notice of the mort- 
gage, buys in the belief that the property is un- 
encumbered and proceeds to erect improvements on 
the land.°+ But such notice, drawn from the record 


‘of the mortgage, is only coextensive with the con- - 


tents of the instrument as recorded; and it cannot 
be reformed in a material particular after a bona 
fide purchase and sale of the property, the pur- 
chaser having no other notice of the rights of the 
parties than such as the record would give him.®? 

Record of claim of mechanic or materialman. 
Record of a claim for a mechanic’s lien under a 
statute requiring such record is notice thereof to 
a subsequent purchaser or encumbrancer.®* 

In Arkansas an equitable mortgage is not con- 
trolled by the recording statutes, and an instru- 
ment constituting such a mortgage, although 
unrecorded, if executed and delivered prior in point 
of time to judgment liens is therefore prior and 
paramount to them.*¢ 

[§ 515] c. Mortgages Simultaneously Recorded. 
The fact that mortgages are recorded at the same 
time shows nothing as to priority.®° But the record 


Reformation of mortgage.— 
Under a statute providing that mort- 
gages not recorded within six 
months shall not be notice to subse- 


is executed to 


and a 


gage by a grantee not in the chain. 


of title would be sufficient notice to 
require a purchaser to make further 
inquiry’’). 

[a] In Idaho the conveyance of 
real property, which Rev. Codes § 
3159 provides shall constitute con- 
structive notice to “subsequent pur- 
chasers and mortgagees,” is a con- 
veyance made by the person from 
whom such “subsequent purchaser 
or mortgagee” is compelled to de- 
raign his title, and has no reference 
to, and does not include, conveyances 
made by strangers to the record title. 
Harris v. Reed, 21 Ida. 364, 371, 121 
P 780 (‘in this state the statute 
provides no method for keeping a 
numerical record and index of real 
property and of conveyances affect- 
ing the same. It only provides for 
alphabetical indexes of grantors and 
grantees. Secs. 2063 and 2068, Rev. 
Codes. Where, therefore, a stranger 
to the record title executes an in- 
strument purporting to convey or 
encumber real estate and causes the 
same to be recorded, there is no 
method provided by the statute of 
this state whereby a person about 
to deal with such property would be 
able to find the record of such con- 
veyance or incumbrance executed by 
such stranger; nor do the recording 
laws redauire the recorder to make 
any such index, notation or record 
as would enable either him or any 
one else to find such record if he 
were making an abstract of the title 
to such property. In view of this 
condition of this statute, it would 
seem that the conveyance mentioned 
in sec. 3159, which constitutes con- 
structive notice to subsequent pur- 
chasers and mortgagees, must be in- 
tended as a conveyance emanating 
directly, or through mesne convey- 
ances, from the holder of the record 
title. The legislature certainly did 
not mean to enact an absurdity or 
provide for a constructive notice 
that would never be likely to give 
any actual notice to one who might 
in fact search the records’’). 

45. See supra text and note 41. 

46. Geib v. Reynolds, 35 Minn. 
331, 28 NW 923; Brickerhoff v. Lan- 
sing, 4 Johns. Ch. (N. Y.) 65, 8 AmD 
538. ( 


supplement is afterward added, but 
not recorded, which makes the note 
payable in gold, the mortgage can be 
enforced by a sale for gold, as 
against a subsequent encumbrancer 
whose lien attached after the addi- 
tion of the supplement. Poett v. 
Stearns, 31 Cal. 78.: 

[b] Revival of debt secured.—In 
the absence of controlling equities, a 
second mortgagee, finding a prior 
mortgage on the record uncanceled, 
although the debt which it secures 
appears to have been overdue for 
more than ten years, must find out 
at his peril whether the cause of 
action on such debt has not been re- 
vived. Signourney First Nat. Bank 
v. Wcodman, 93 Iowa 668, 62 NW 28, 
57 AmSR 287. 

[c] Second mortgage to same 
mortgagee.—Where a first mortgage 
is released because the mortgagor’s 
title to part of the land is not good, 
and a second mortgage is executed 
to the same mortgagee for a smaller 
amount, the release does not relieve 
the mortgagee of the consequences 
of record notice at the time he re- 
ceived the first mortgage. Allison v. 
Crummey, 64 Okl) 20, 166 P 691. 

[dad] Substitution of lost mortgage. 
—Where defendant purchases a 
mortgage expressly made subject to 
a prior lost and unrecorded mort- 
gage, payment and satisfaction of 
which appears of record before his 
purchase, the record of another mort- 
gage of the same amount as the lost 
mortgage, to the same mortgagee, is 
not sufficient to put defendant on in- 
quiry as to whether the recorded 
mortgage was not substituted for the 
lost one, where no reference is made 
therein to the latter. Morris v. 
Beecher, 1 N. D. 130, 45 NW 696. 

47. Franklin Sav. Bank v. Taylor, 
53 Fed. 854, 4 CCA 55; Heaton v. 
Prather, 84 Ill. 330; Shannon y. Hall, 
72 Ill. 354, 22 AmR 146. 

48. Chisholm v. Cissell, 13 App. 
(D. C.) 203; Powers yv. Lafler, 73 
Iowa 283, 34 NW 859. 

[a] A recorded purchase-money 
mortgage which does not recite that 
it is for purchase money is not no- 
tice that it is a mortgage of that 
character. Keefe v. Cropper, (Iowa) 
190 NW 971. 


quent creditors, a mortgage reformed 
long after its recordation, so as to 
include property not originally cov- 
ered by it, cannot be enforced as 
against the rights of subsequent 
creditors attaching to such. property. 
Cisse sy: Henderson, 88 Md. 574, 41 
if A 


49. Wedman v. Carpenter, 65 Colo. 
63, 8hisa: 51. 
eo Kyle v. Thompson, 11 Oh. St. 


51. Dick v. Balch, 8 Pet. (U. S.) 
30, 8 L. ed. 856; Mayo v. Caftwright, 
30 Ark. 407. 

[a] That the mortgagor remained 
in possession of the mortgaged prem- 
ises, paying the taxes thereon, and 
informed the one to whom he sold. it 
that there were no encumbrances on 
the property, will not affect. the 
rights of a mortgagee whose mort- 
gage was properly recorded. -Hall v. 
Shannon, 85 Ill. 473. ‘ 

52. Carrigg v. Mechanic’s Bank, 
136 Iowa 261, 111 NW 329; Wilson v, 
Kings 27 Ne dee cay 4. 

53. See infra this note. 

{a] In South Dakota the purpose 
of filing a claim for a lien under 
Code Civ. Proc. § 703, requiring the 
filing of a true account of the de- 
mand due, after allowing credit, with 
a correct description of the property 
to be charged with lien, is to give 
notice, and the sufficiency of the 
claim in form and _ substance, as 
against a subsequent encumbrancer, 
without actual notice, depends on its 
notice-giving quality, and where a 
claim complied with the statute and 
contained an error as to a matter 
which need not have been mentioned, 
it was sufficient to put a person on 
inquiry, and disclosed a vaiid claim 
as against a subsequent encum- 
brancer. H. C. Behrens Lumber Co. 
v. Lager, 26 S. D. 160, 128 NW 698, 
AnnCasi1913A 1128. 

Priority of mechanics’ 
supra § 369 et seq. 

54, McGuigan v. Rix, 140 Ark. 418, 
425, 215 SW 611 (‘judgment creditors 
are not innocent purchasers. Their 
liens are subject to existing equities 
of third parties in the land. The 
rule of caveat emptor applies to pur+ 
chasers at execution sales’’). 

55. State Finance Co. v. Halstens 


liens see 
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is notice to all purchasers that either mortgagee 
Priority of one of 
such mortgages cannot be gained by its foreclosure 
to the prejudice of rights of priority actually exist- 


might have a superior lien.°® 


ing in favor of the mortgagee in 
gage.°? 


[§ 516] d. Record as Notice to Prior Mortgagees 
The record of a subsequent deed 
or mortgage is not notice to the prior mortgagee,°*, 
nor is the latter required to search the records for 
subsequent encumbrances; and the junior encum- 
brancer, desiring to protect himself, must bring 
home to the prior mortgagee actual notice of his 
Where the owner after deeding land to 
a purchaser, whose deed was recorded, executed a 
trust deed thereon to a bank, the purchaser not 
knowing of the trust deed and not participating 
in any of the transactions leading up to its execu- 
tion, his title was not affected thereby.°° 
mere record of a subsequent lien on mortgaged land 
is not of itself sufficient to charge the mortgagee 
with notice of the existence of equities in favor 
of the lienholder,®! a mortgagee, who has knowledge 
in fact of such subsequent lien on a part of the 
mortgaged property, may not release the other mort- 
gaged property and rely on the excuse that the 
lienholder did not give him formal notice of his” 


or Purchasers. 


equities.°® 


rights.®? 


[§ 517] e. Record of Absolute Deed and Defea- 
Where a deed absolute in form and a bond 


sance. 


son, 17 N. D. 145, 152, 114 NW 724 
(“their having been so recorded did 
not preclude either mortgage from 
asserting a priority, or from having 
such priority established by extrinsic 
evidence. Stafford v. Van Rensse- 
igen 69) CowradN. vy.) 3162). 

56. State Finance Co. v. Halsten- 
son, 17 N. D..145, 114 NW 724. 

57. State Finance Co. v. Halsten- 
son, supra. 

58. See supra § 502 note 59; and 
cases infra note 59. 

59. Ala.—New England Mortg. Se 
curity Co. v. Fry, 143 Ala. 637, 42 
S 57, 111. AmSR. 62. 

Ark.—Birnie v. Main, 29 Ark. 591. 

Cal.—Dennis v. Burritt, 6 Cal. 670. 

Tll.—Waughop v. Bartlett, 165 Ill. 
124, 46 NE 197; Boone v. Clark, 129 
Ill. 466, 21 NE 850. 5 LRA 276; Doo- 
little v. Cook, 75 Ill. 354; Iglehart v. 
Crane, 42 Ill. 261; Garrett vy. Simp- 
Som, 115. 7D). A. 62. 

Iowa.—Powers v. Lafler, 
283, 34 NW 859. 

Md.—Annan vy. Hays, 85 Md. 505, 
37 A 20. 

Mass.—Clarke v. Cowan, 206 Mass. 
252, 92 NE 474, 138. AmSR 388; 
Morse v. Curtis, 140 Mass. 112, 2 NE 
929, 54 AmR ‘456. 

N. J.—New Jersey Title Guarantee, 
etc:, 
90 N. J. Ea. 615, 110 A 109; Associa- 
tion to Provide, etc. v. Traders Inv. 
Conia Ned. Ha58078 Ais 3 Boyd 
v. Mundorf, 30 N. J. Eq. 545; Hoy 
v. Bramhall, 19 N. J. Eq. 563, 97 AmD 
687; Vanorden v. Johnson, 14 N. J. 
Eq. 376, 82 AmD 254; Blair v. Ward, 
LO MNG eee marcy en 92 

N. Y.—Truscott v. King, 6 Barb. 
346 [rev on other grounds 6 N. Y. 
147]; Kendall v. Niebuhr, 58 HowPr 
156 [aff 46 N. Y. Super. 544 (aff 87 
N. -Y. 1)]; Wheelwright v. Loomer, 
4 Edw. 232; King v. McVickar, 3 
Sandf. Ch. 192. 
fae C.—Lake v. Shumate, 20 S. C. 


Tex.—Biswell v. Gladney, (Commn. 
A.) 213 SW 256. 

Vt.—Johnson v. Valido Marble Co., 
64 Vt. 3387, 25 A 441; McDaniels vy. 
Colvin, 16 Vt. 300, 42 ‘AmD 512. 

Va.—Lynchburg Perpetual Bldg., 


73 Iowa 


Co. v. Jersey Co-op. Realty Co., | 
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the other mort- 


[S$ 515-518 


or other instrument of defeasance constitute in fact 
a mortgage, their proper record is constructive no- 
tice of the nature of the transaction,® although 
not usually unless the defeasance is recorded.** 
However, there is a decided conflict of authority 


as to the effect of recording an absolute deed, when 


and the record 


While the 


the defeasance is not of record.®° 
the record of a deed without recording a defeasance, 
the deed purporting to be absolute, is constructive 
notice of the deed,®® and therefore the grantor’s 
purchaser or mortgagee is not injured by holding 
that he has constructive notice of the defeasance ;** 


In some states 


as a deed without a defeasance 


clause of an instrument in form a deed, but in fact 
a mortgage, gives the mortgagee no benefit of the 
record,®® although the recorded deed is valid against 
a subsequent judgment creditor of the grantor.®® 
An absolute deed recorded as such may contain a 
reference sufficient to put persons subsequently 
dealing with the property on inquiry as to the rights 
of the grantee, and so to charge them with notice of 
the facts which an inquiry would have developed.” 

[§ 518] f. Record of Mortgage Made before Ac- 
quisition of Title. 
property to which he has not yet acquired title,’ 
the record of it is not constructive notice to a pur- 
chaser or other encumbrancer in good faith, since 


Where one gives a mortgage on 


the mortgage, in this case, will not appear in the 


etc., Co. v. Fellers, 96 Va. 337, 31 SH 
505, 70 AmSR 851. 

Wash.—Schaad v. Robinson, 50 
Wash. 283, 97 P 104. 

W. Va.—Hall v. Williamson Gro- 


cery Co; 69° W. Va. 671, 72 SE 780: 
Wis.—Deuster v. McCamus, 14 
Wis. 307. 


Sée Luke v. Smith, 13 Ariz. 155, 
108 P 494 (recording of a mortgage 
executed with warranty of title by 
one who had the legal title to land 
upon which another had a partner’s 
lien was not constructive notice to 
the latter of its execution, so as to 
constitute a waiver by him, by ac- 
quiescence, as to his rights as lienor, 
as against subsequent purchasers of 
the land under execution, he having 
no actual notice of the record). 

And see supra § 468 notes 29, 30; 
§ 486 note 65; and infra § 858. 

[a] ‘The registration laws are 
intended for the protection of subse- 
quent, not prior, purchasers and 
creditors. Cox v. New Bern Light- 
ingypetc.. Come Lol PNe (C6269. Gorn r 
648, 134’ AmSR 966, 18 AnnCas 936.” 
Standard Dry-Kiln Co. v. Ellington, 
172 N..C. 481, 485, 90 SE 564. 

{[b] Record as notice of rights of 
assignee.—The record of a junior 
mortgage is so far notice to the 
senior mortgagee that the latter’s 
foreclosure of his mortgage will not 
be effective against an assignee of 
the junior mortgage who is not 
joined as a defendant, although the 
assignment was not recorded. Hol- 
eee v. Bates, 43 Oh. St. 437, 2 NE 

60. Robley v. Withers, 95 Miss. 
318951 S V79. 

61. Schaad v. Robinson, 50 Wash. 
283, 97 P 104; and cases supra text 
and note 59. 

62. Schaad v. Robinson, supra. 

63. Hill v. Edwards, 11 Minn. 22; 
Merchants’ State Bank vy, Tufts, 14 
N. D. 238, 108 NW 760, 116 AmSR 


682. 
64. Weide vy. Gehl, 21 Minn. 449. 
[a] Deed and defeasance executed 


and recorded at different times.—The 
recording of a bond to reconvey exe. 
cuted three days after a deed abso- 
lute where neither instrument refers 


chain of title, but will appear to have been made 
by a stranger,’ at least if the mortgage contains no 


to the other is not sufficient to put 
a purchaser upon notice that the 
transaction was intended as a mort- 
gage. Weide v. Gehl, 21 Minn. 449. 
And see infra § 529 note 57. 

65.. ‘Security |/SavG! ete.) Co.. Vv. 
Loewenberg, 38 Or. 159, 62 P 647, 650 
(s0 stating). And see supra § 422. 

Clemons v. Elder, 9 Iowa 272; 
Young v. Thompson, 2 ‘Kan. 83. 

[a] Deed void for usury.—The 
record of an absolute deed which 
fails to pass the legal title on ac- 
count of usury is not notice of the 
deed as an equitable mortgage, So as 
to postpone a junior judgment lien. 
Jchnson v. Wheelock, 63 Ga. 623. 

67. Grellet v. Heilshorn, 4 Nev. 
526; Security Sav., etc., Co. v. Loew- 
enberg, 38 Or. 159, 62 P 647; Long v. 
Fields, 31 Tex. Civ. A. 241, 71 SW 
774. 

68. Mutual L. Ins. Co. v. Nicholas, 
144 App. Div. 95, 128 NYS 902, 904. 

69. Mutual L. Ins. Co. v. Nicholas, 
supra (“unless rendered invalid by 
the failure to pay the mortgage 
taxa) 

70. Equitable Bldg., ete., Assoc. 
v. King, 48 Fla. 252, 37 S 181; Matt- 
lage v. Mulherin, 106 Ga. 834, 32 SE 
940; Troup Co. v. Speer, 23 Ga. A, 
750, 99 SEH*541; Cumps v. Kiyo, 104 
Wis. 656, 80 NW 987. 

71. Mortgage covering after-ac- 
quired property see supra § 156; and 
supra § 445 note 44. 

72. U. S.—Bright v. _Buckman, 39 
Fed, 243. 

Ill.—Rohde v. Rohn, 232 Ill. 180, 
83 NE 465. 

N. J.—Bingham v. Kirkland, 34 N. 
J. Eq. 229. 

Lie S&T Commu 


N. Y.—Farmers’ 
Maltby, 8 Paige 361. 
Okl.—Central Trust Co. v. Minne- 


tonka Lumber Co., 229 P 8238, 824 
[eit Cyc]. 

Pa.—Calder v. Chapman, 52. Pa. 
359, 91 AmD 163. 

[a] Judgment creditors.—A _  re- 


corded mortgage will not bind prop- 
erty included in it and subsequently 
acquired by the mortgagor, as 
against subsequent judgment cred- 
itors without notice. Gallagher v. 
Stern, 250 Pa. 292, 299, 95 A 518 [aff 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number: 


oe. 


§§ 518-519] 


covenants of seizin or warranty;7? nor will it be 
notice to his vendor, who, on giving a deed, takes 
back a purchase-money mortgage."* 
held, however, that, where a homestead entrywoman 
mortgaged her entry befere patent, the recording 
of the mortgage prior to final proof constituted con- 
structive notice to the same effect as though the 
mortgage had been executed and recorded after 
A court is not inclined particularly to 
favor the preservation of a lien through an after- 
acquired property clause in a mortgage as against 
one who is in fact a bona fide encumbrancer.’® At 
at any rate, a record in one county containing an 


patent.7> 


59 Pa. Super. 225] (‘it need only 
be said that Calder v. Chapman, 52 
Pa. 359, 91 AmD 163, was properly 
regarded as controlling_authority’”’). 

[b] In possession under parol 
contract.—It seems that where, at 
the date of a mortgage, the mort- 
gagor is in possession under a parol 
contract of sale, the mortgage may 
be legally recorded, although the 
mortgagor has not then acquired the 
absolute fee, and the holder of a 
subsequent mortgage is bound: there- 
by. Crane v. Turner, 7 Hun 357 [aff 
6% N.Y. 437.1% 

Chain of title see supra § 514 note 
44 [a]. 

73. Tefft v. Munson, 57 N. Y. 97; 
Donovan vy. Twist, 105 App. Div. 171, 
93 NYS 990. 

74 Schoch v. Birdsall, 
441, 51 NW 882. 

{a] In Arkansas G mortgaged 
property to which he had no title, 
but subsequently became the mort- 
gagee of the property by a mort- 
gage from T, who was the owner. 
G’s mortgage was foreclosed, and S 
purchased the premises at the fore- 
closure sale, and received the sher- 
iff’s deed thereto, It was held, in 
ejectment by S against T, that, as a 
personal asset, the interest acquired 
by G by the mortgage from T did 
not inure to the benefit of S, under 
Sandels & H. Dig. § 699, providing 
that if any person shall convey any 
real estate, and shall not have the 
legal estate in such lands, but shall 
afterward acquire it, such after-ac- 


48 Minn. 


quired estate, legal or equitable, 
shall immediately pass to. the 
grantee. Turman y. Sanford, 69 Ark. 


95, 98, 61 SW 167 (‘‘the statute only 
purports to pass real estate, but, if 
only the legal title in the mortgagee 
passed, it would be worthless, for 
the legal title can be used by the 
mortgagee only to collect his debt, 
and without the debt it would avail 
nothing. On the other hand, if we 
adopt the contention that the statute 
operates as an assignment of the 
mortgage debt as well, the effect 
might be to pass something of more 
value than the land, for lands are 
sometimes mortgaged for more than 
their value, and in such a case if 
the mortgagor is solvent the debt 
is of more value than the land mort- 
gaged’’). 

75. Adam v. McClintock, 21 N. D. 
483, 493, 1381 NW 394 (“the earlier 
cases held to the doctrine that, inas- 
much as title was derived from the 
government by patent, the purchaser 
or intending mortgagee need not look 
further in the record than to the 
patent, and that instruments of rec- 
ord preceding the patent were not 
constructive notice. This theory, be- 
ing developed along with the early 
rule holding the invalidity of mort- 
gage executed before patent, under 
the doctrine that a mortgage was an 
alienation, has been abrogated by the 
later decisions as has the early doc- 
trine touching the validity of mort- 
gages on homesteads prior to final 
proof. See Bernardy v. Colonial, etc., 
Mortg. Co., 17 S. D. 687, 98 NW 166, 
106 AmSR 791, and cases cited’). 


[41 C. J.—36] 
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It has been 
county."? 


See Dickerson v. Bridges, 147 Mo. 
235, 48 SW 825 (a recorded mortgage 
or deed of trust given by a home- 
steader, at any time after his entry, 
is notice to a subsequent grantee, 
although given prior to the issuance 
of a patent for the land). 

76.) Minnesota: olin). & “Ts !.Cos oN. 
Peteler Car Co., 132 Minn. 277, 156 
NW 255. 

77 te MANNE SOLA Win) Goma eee CO Vis 
Peteler Car Co., supra (whether the 
first mortgage was in the chain of 
title of one purchasing the subse- 
quently acquired property so that, 
when recorded, it gave constructive 
notice, the court expressly refrained 
from deciding). 

78. See supra § 514; and Vendor 
and Purchaser [39 Cyc 1719 et seq]. 

79. See cases infra this note. 

fa] In Washington ‘it would 
seem that a deed or mortgage, even 
though defectively acknowledged, if 
recorded in the proper auditor’s of- 
fice, will impart the same notice to 
third persons from the date, of re- 
cording as if the instrument had 
been regularly executed and ac- 
knowledged under the laws then in 
force.’ Pacific State Bank v. Coats, 
205 » Meds 618, 625)) 123) CCA. 634 
(where the Washington statute is 
quoted). 

80. OU. S.— Cumberland Bldg., 
etc., Assoc. v. Sparks, 111 Fed. 647, 
49'-CCA~. 5107, Branch.~ nv. 
ete.) “Re Cos, F; . Cas. .No./ 1/807; 3 
Woods 481 [aff 106 U. S. 468, 1 SCt 
495, 27 Led. 279]. 

Ala.—Dufphey Vv. 
Stew. & P. 215. 

Ariz. — Reid v. 
Ariz: \58,.60: P 879. 


Frenaye, 5 
Kleyenstauber, 7 


Ark.—Haskill v. Sevier, 25 Ark. 
152. See also infra this note [c]. 
Cal.—Lee v. Murphy, .119 Cal. 364, 
51 P 549, 955; Racouillat v. Sanse- 
vain; 32 Cal. "3%6: 
Fla.—McKeown v. Collins, 38 Fla. 
Thomason, 


276, 24 S 103. 

Ga.—Donalson v. 137 
Ga. 848, 74 SE 762; Barrow v. E. 
Tris Napier Co., 16 Ga. A. 309, 85 
SE 267. 

Ill.—St. -Louis Iron, ete., Works 
vy. Kimball, 53 Ill. A. 636. 

Iowa.—Gates Co. v. Behrends, 197 
Iowa 499, 197 NW 640; Blackman v. 


Henderson, 116 Iowa 578, 87 NW 
655. 
Kan.—Detmer v. Salinger, 101 


Kan. 701, 168 P 844, 
Ky.—Portwood  v. 
Mon. 247. 
La.—Thibodaux v. 
La. Ann. 797. 
Mass.—Clark v. Watson, 141 Mass. 
248, 5 NE 298. 
Mich.—Farmers’, ete, Bank  v. 
Bronson, 14 Mich. 361; Wing v. Mc- 
Dowell, Walk. 175. 


Outton, 3 B. 


Anderson, 34 


Minn.—Cogan vy. Cook, 22 Minn. 
L3is 

Miss.—Work vy. Harper, 24 Miss. 
BLT 

Nebr.—Keeling v. Hoyt, 31 Nebr. 


453, 48 NW 66. 
N. Y.—Judson v. Dada, 79 N. Y. 
373; Lincoln Soc. of Friends v. Joel, 


163 NYS 860. 
N. C.—Cowan v. Dale, 189 N. C. 


Atlantic,’ 
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after-acquired property provision is not constructive 
notice to a subsequent encumbrancer of property 
afterward acquired by the mortgagor in another 


[§ 519] g. Instruments Not Entitled to Record. 
As the doctrine of constructive notice applies only 
to instruments duly and legally recorded,‘® a sub- 
sequent purchaser or encumbrancer cannot, unless 
it is otherwise provided by statute,’® be charged 
with notice of a mortgage which, for lack of a seal, 
imperfect acknowledgment, or other defect, was not 
entitled to be placed on the record, although actu- 
ally recorded ;*° and a retroactive statute legalizing 


684, 128 SE 155; Goldsboro Nat. Bank 
v. Hill, 226 Fed. 102 (governed by 
the North Carolina statute). 

N. D.—Casselton First Nat. Bank 


V.. Casselton (Reality. (ete:, Co. 9¢ 44 
Nee sD? 3585. LT NW, 2.0629) PASLEES 
eyalale 


Oh.—Amick v. Woodworth, 58 Oh. 
St. 86, 50 NE 437; Van Thorniley v. 
Peters, 26 Oh. St. 471; Erwin v. 
Shuey, 8 Oh. St. 509. 

Pa.—Stewart v. Dampman, 4 Pa. 
Super. 540. 

Ss. C.—Arthur v. Screven, 39 S.C. 
77, 17 SE 640; Wood v. Reeves, 23 
S. C. 382; Georgia Railroad Bank vy. 
Koppel, 246 Fed. 390, 158 CCA 454 
[aff 238 Fed. 597] (governed by the 
South Carolina statute). 

Tenn.—Galt v. Dibrell, 10 Yerg. 
146. 

Va.—Nicholson y. Gloucester Char- 
ity School, 93 Va. 101, 24 SE 899. 

W. Va.—Sands v. Beardsley, 32 
W. Va..594,. 9 SE 925; Cox vs Wayt; 
26 W. Va. 807. 

Man. — Renwick v: 
Man. 387. 

{a] “The constructive notice re- 
sulting from the record of an in- 
strument follows only when it is 
entitled to record.’ Georgia Rail- 
road Bank v. Koppel, 246 Fed. 390, 
392, 158 CCA 454 [aff ‘238 Fed. 
SOs 

{[b] “The probate of a deed or 
mortgage is a judicial act; hence if 
the prebate or the grantor’s acknowl- 
edgment be taken by an officer who 
is disqualified the probate or certifi- 
cate of acknowledgement will be void 
and the registration of the instru- 
ment will be ineffective to pass title 
and may be regarded a nullity as to 


Berryman, 3 


subsequent purchasers or encum- 
brances.’”’ Cowan v. Dale, 189 N. C. 
684, 687, 128 SE 155 (“in the cir- 


cumstances the registration of the 
mortgage in the office of the register 
of deeds did not amount to con- 
structive notice. Formerly the law 
was otherwise; certainly so under 
the act of 1715,’ ¢ 7). 

[ec] As between mortgages re- 
corded, but not ontitled to record, 
because not acknowledged, although 
on their faces apvarently acknowl- 
edged, priority is according to the 
dates of their execution. Lincoln 
Soc. of Friends v. Joel, 163 NYS 860. 
And see supra § 496 note 19. 

[d] Disqualification of officer 
taking acknowledgment.—(1) Where 
the only defect in the mortgage is 
that the acknowledgment was taken 
by a disqualified officer, and this is 
not apparent on the face of the 
mortgage or in the certificate of ac- 
knowledgment, the recording of the 
mortgage will charge subsequent 
purchasers or lienors with construc- 
tive notice. Ogden Bldg., etc, As- 
soc. v. Mensch, 196 Ill. 554, 68 NE 
1049, 89 AmSR 330; Southwestern 
Mfg. Co. v. Hughes, 24 Tex. Civ. A. 
637, 60 SW 684. (2) An acknowledg- 
ment taken by a de facto officer is 
sufficient. Holland v. Stubbletield, 
182 Ky. 282, 206 SW 459. And see 
Acknowledgments § 101. 

{e] In Arkansas a mortgage un- 
acknowledged, and so, under Kirby 
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prior defective acknowledgments of mortgages will 
not affect the rights of a purchaser in good faith 
and for value, attaching before the passage of the 
But a mortgage thus improperly recorded 
will be effective as against the mortgagor himself 
and as against anyone subsequently dealing with 
the property with actual knowledge of it,°? and also 
as against a purchaser who does not show that he 
has paid over his money or incurred definite labili- 
ties in consideration of his purchase.** 

[§ 520] h. Facts of Which Record Is Notice—(1) 


law.8 


Dig. § 752, not entitled to record, is 
invalid against subsequent purchas- 
ers of the land, although knowing of 


it, where they do not assume it. 
Moore v. Ollison, 105 Ark. 241, 150 
Sw .1028. 


{[f] In Idaho, under Rev. Codes 
3159, a recorded conveyance not 
acknowledged or proved and certi- 
fied does not impart constructive no- 


tice to subsequent mortgagees. 
Harris v. Reed, 21 Ida. 364, 121 P 
780. And see Acknowledgments 
§ 19. 

81. Blackman v. Henderson, 116 


Iowa 578, 87 NW 655. 

82. Johnson vy. Sandhoff, 30 Minn. 
197. 14 NW 889. 

$3. Hutchinson v. Ainsworth, 73 


Cal. 452,15 P 82,>-2> AmSR 823; 
Bishop v. Schneider, 46 Mo. 472, 2 
AmR 533. 


84 See supra § 513 et sea. 

s5. U. S.—lIn re Sands Ale Brew- 
ing Co.,-21 F. Cas. No. 12,307, 3 Biss. 
ney asye 

Ala.—Center v. 
Bank, 22 Ala. 743. 

Colo.—Clayton v. Eaton First Nat. 
Bank, 75 Colo. 393, 226 P 141. 


Planters’, etc., 


Conn.—Osborn vy..Carr, 12 Conn. 
LOD. 
Fla.—Taylor v. American Nat. 


Bank, 64 Fla. 525, 60 S 783. 
Ga.—Troup Co. v. Speer, 23 Ga. A. 
750, 99 SE 541. 
Tll.— Belleville Sav. Bank v. South- 
ern; Coal, etc; -Co., 173'fll, A. 250, 
Iowa.—Matt v. Matt, 156 Iowa 503, 
137 NW 489; Clark v. Holland, 72 
Iowa 34, 33 NW 350, 2 AmSR 230. 
Ky.—Beavin v. Hardin, 11 B. Mon. 


331. 

La.—Walden v. Grant, 8 Mart. N. 
S: 2565. 

Me.—Pike v. Collins, 33 Me. 38. 

Mich.—Fischer v. Lauhoff, 222 
Mich. 128, 192 NW 605. 

Minn.—Mills v. Kellogg, 7 Minn. 
469. 

Miss.—Witezinski v. Everman, 51 
Miss. 841 


Mo.—Stewart v. Omaha L. & T. 


Co., 283 Mo. 364, 222 SW .808. 

Nebr.—Stewart v. Walker, 80 
Nebr. 68, 113 NW 814, 127 AmSR 
TAT. 


N. J.—Randolph v. New Jersey 


West Line R. Co., 28 N. J. Eq. 49. 
: N. Y.—Kay v. Whittaker, 44 N. Y. 
65. 

N. C.—Grantham vy. Nunn, 187 N. 


C. 394, 121 SE 662. 

Oh.—Kuhn v. Southern Ohio L. & 
T. Co., 101 Oh. St. 34, 126 NE 820. 

Okl.—Zorn v. Van Buskirk, 111 
Okla i211 1239 Pe Low. 

Tex.—MecVey v. United Timber, 
etc., Assoc., (Civ. A.) 270 SW 572. 

Vt.—Keyes v. Bump, 59 Vt. 391, 9 
A 598. 

{a] Bule applied and qualified.— 
(1) A covenant in a mortgage to keep 
the mortgaged premises insured for 
the benefit of the mortgagee, where 
the mortgage is recorded, runs with 
the land, and is notice to all per- 
sons. In re Sands Ale Brewing Co., 
21 Ww | Cas:8 NG. 1253078 3 (BISsa 15) 
(2) Where a mortgagor made a dec- 
laration of trust that his interest in 
the land belonged to defendants’ de- 
cedent, the existence of the mort- 
gage and its record being recited, 
which was filed for record before the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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mortgage was recorded, such decla- 
ration in a suit to foreclose the 
mortgage constituted constructive 
notice to defendants, for whose 
benefit the declaration was made, 
charging them with knowledge of 
the mortgage notwithstanding re- 
citals of the record of the mortgage 
were untrue. Taber, 203 
Ala. 253,.255, (“appellants 
argue that if they had followed up 
the notice, that of the mortgage re- 
ferred to in the declaration of trust, 
their search would have been un- 
availing because the mortgage was 
not in fact recorded, as the recital 
declared it was. This is true, but 
they would have found that it was in 
existence, and was as binding on the 
mortgagors as if it was recorded, 
and that they would not be purchas- 
ers for value without notice’). (3) 
Constructive notice by the record of 
a mortgage is limited in its effect to 
the specific encumbrance recorded, 
and cannot affect a party taking se- 
curity on other lands in another 
place. Osborn v. Carr, 12 Conn. 195. 
(4) A record of a mortgage affords 
notice only as to property described 
in the index of the record. Stewart 
v. Huff, 19 Iowa 557. (5) Where a 
mortgage gives the amount, date of 
execution, and maturity and rate of 
interest, and is so recorded, the 
mortgagee cannot, in a suit against 
a subsequent purchaser of the prem- 
ises, with no notice except that of 
the record, show that the notes ma- 
tured at an earlier date or bore a 
higher rate of interest than specified 
in the mortgage. Stewart v. Walker, 
80 Nebr. 68, 72, 1183 NW 814, 127 
AmSR 747 (“the mortgagee receiv- 
ing a mortgage and recording the 
same in pursuance of the statute is 
responsible for the statements there- 
in contained respecting the nature 
and extent of his lien. The declara- 
tions contained in the mortgage are 
his declarations to all subsequent 
purchasers, and, under a familiar 
rule of equity jurisprudence, he is 
assert against subdse- 
quent purchasers that his interest is 
greater than he declared it to be by 
the statements contained in the 
mortgage which he himself caused 
to be recorded for the very purpose 
of notifying such subsequent pur- 
chasers of the existence and extent 
of his lien. It is suggested that the 
intending purchaser should inquire 
of the mortgagee concerning the lien. 
Conceding, for the argument, that 
this is true in respect to those mat- 
ters not covered by the mortgage, 
why should the intending purchaser 
interrogate the. mortgagee concern- 
ing those matters which the mort- 
gagee has already formally declared 
and caused to be entered in the rec- 
ord? If the mortgage declares, as 
in this instance, that the notes bear 
even date therewith and are due at 
specified periods from such date, and 
that they bear interest at the rate 
of 6 per cent. per annum, there is no 
reason why the intending purchaser 
should be required to go to the mort- 
gagee to ascertain if the facts stated 
in the mortgage, which he caused to 
be recorded for the purpose of giv- 
ing notice, are true. The construc- 
tion of the recording act contended 


| Sequent 


a 
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In General. A person affected by the constructive 
notice which the record of a mortgage or declara- 
tion of trust affords’ is chargeable with knowledge 
of all such facts as are specifically set forth or 
recited in the instrument recorded,®* including the 
legal consequences and effect of its various provi- 
sions,®* and also, according to some of the authori- 
ties, of all such facts as would have been disclosed 
by a proper investigation, starting from the mort- 
gage as a point of departure—provided it is a 
mortgage by one in the chain of title*’—on the 


for by the plaintiff contravenes the 
well-settled principle of equity ju- 
risprudence that, where one of two 
innocent persons must suffer from 
the consequences of a mistake, the 
person who made the mistake possi- 
ble is the one who must bear them. 
It was the fault of the mortgagee if 
the mortgage which he took did not 
correctly describe the notes it was 
intended to secure, and if there is 
to be a loss in consequence of that 
mistake he should bear it, and should 
not be allowed to shift the burden 
upon the innocent purchaser’). (6) 
The récord of deeds of trust convey- 
ing timber rights consisting of con- 
veyances of timber, with the right 
to remove the same within fifteen 
years, was notice as to timber rights 
as well as land rights, the part of 
the deeds relating to timber not 
having the character of chattel 
mortgages. McVey v. United Tim- 
ber, etc., Assoc., (Tex. Civ. A.) 270 
SW 572, 573 (“the timber on the 
land may be sold, with or without 
conditions of removal from the soil 
in a certain time, but so long as it 
is attached to the soil it is a part 
of the realty, and. the laws of regis- 
tration applying to the realty would 
apply to the lumber growing thereon. 
The sale of timber growing on the 
land is a sale of an interest in the 
land and has been held to be within 
the statute of frauds.” As to timber 
generally see Logs and Logging 38 
C. J. p 1388). 

86. Ala.—Dixie Grain Co. v. Quinn, 
181 Ala. 208, 61 S 886. 

Conn.—Bridgeport First Nat. Bank 
v. National Grain Corp., 131 A 404. 

Mo.—Stewart v. Omaha L. & T. 
Co., 283 Mo. 364, 222 SW 808. 

N. J.—Randolph v. New Jersey 
West Line R. Co., 28 N. J. Eq. 49. 


Tex.—Templeman Vv. Kempner, 
(Civ. A.) 223 SW 298. 
[a] Bule applied.—(1) The re- 


cording of a mortgage containing a 
power of sale operates as notice to 
the world of such power and of any 
title acquired by a purchaser there- 
under, and hence would deprive sub-- 
judgment creditors of the 
protection of the registration stat- 
ute, although they had no actual 
knowledge of the foreclosure and 
sale under the power. Dixie Grain 
Co. Veo Quinn, 181 Ala. "208 619s 
886. (2) Where a grantor granted 
the same grantee deeds of trust se- 
curing notes maturing at different 
times, the record of the trust deeds 
constituted notice of the matters re- 
corded, and, where there was notice 
to indicate which was given priority, 
the party purchasing the last ma- 
turing note took with constructive 
notice of the other’s priority. Stew- 
art v. Omaha L. & T. Co., 283 Mo. 
364, 222 SW 808. And see supra 
§ 450 note 75. (3) A subsequent 
purchaser of land charged with no- 
tice of a mortgage lien by record of 
the mortgagees’ deed of trust is 
bound by any valid renewal and ex- 
tension of the note between the 
mortgagor, her seller, and the mort- 
gagees. Templeman v. Kempner, 
(Tex. Civ; At) 223 SW 298. 

87. Fischer v. Lauhoff, 222 Mich. 
128, 192 NW 605; and cases infra 
note 88. é : 


——- 


. 


tion, put one on his, guard and call 


§§ 520-521] 


theory that, although a material circumstance may 
not be discoverable from the mortgage itself, yet 
the existence of such an instrument on the record 
is sufficient to put a purchaser or subsequent lienor 
on inquiry as to all the rights and equities of the 
The recording of a mortgage, containing 
a covenant to keep the buildings on the mortgaged 
premises insured, does not charge a subsequent en- 
cumbrancer with constructive notice of the cove- 
nant, since such a covenant is entirely personal and 
does not affect the land or run with it.8? 

An entry in the index or ‘‘entry book’’®® is not 
notice of the whole contents of the instrument re- 


parties.®§ 


corded, but only of the special facts 
to be stated.° 


In Arkansas the statute requires marginal entries 
on the record of payments only, in order to extend 
the period of limitations as to third parties;%? it 


gs. Ala.—ZJ. S. Carroll Mercantile 
Co. v. Harrell, 199 Ala. 87, 74 S 252. 

Colo.—Clayton v. Haton First Nat. 
Bank, 75 Colo. 393,° 226° 241. 

Conn.—Bolles vy. Chauncey, 8 Conn. 
389. 

Fla:—Taylor v. American Nat. 
Bank, 64 Fla. 525, 60 S 783. 

Miss.—Witczinski v. Everman, 51 
Miss. 841. 

N. J.—Murphy v. Coates, 33 N. J. 
Eq. 424. 

N. Y.—Johnson v. Stagg, 2 Johns. 
510. 

Okl.—Zorn v. Van Buskirk, 111 
OR “241, -239- P1564: 

Tex.—Moore v. Rockport Hotel Co., 
(Civ. A.) 174 SW 887. 

[a] Rule applied—(1) The _ re- 
cording of a mortgage describing 
land as “my share of the estate of 
heirs of W., which is one-fourth of 
said estate,’ although followed by a 
more particular description of land 
not owned by W, is sufficient to pre- 
vent a subsequent judgment attach- 
ing in priority to the .nortgage. 
J. S. Carroll Mercantile Co. v. Har- 
rell, 199 Ala. 87, 74 S 252. (2) 
Where, at the time an assignment of 
a note and mortgage for twenty-two 
hundred and fifty dollars, bearing a | 
given date, is taken, the public rec- 
ords showed that such mortgage was 
recorded with the date of the note 
and the date of the execution and 
acknowledgment of the mortgage 
left blank, and such records also 
showed that a mortgage for twenty- 
five hundred dollars had been exe- 
cuted on the same land on the same 
day to the same mortgagee, and also 
that a conveyance had been made of 
the land to the mortgagee, who as- 
sumed the twenty-five hundred dol- 
lar mortgage as a part of the pur- 
chase price, and that such convey- 
ance contained a warranty that the 
title was ‘free from any lien or in- 
cumbrance in law or equity except 
taxes,” such record being construc- 
tive notice was sufficient to put the 
assignee upon inquiry; and, as such 
inquiry would have developed the 
fact that the twenty-five hundred 
dollar mortgage was given in substi-: 
tution for the twenty-two hundred! 
and fifty dollar mortgage, the as- 
signee cannot be regarded as a pur- 
chaser without notice of the twenty- 
five hundred dollar mortgage, under 
the registry statute. ~Taylor wv. 
American Nat. Bank, 64 Fla. 525, 60) 


S 783. 

{b] “The authorities are not uni- 
form but this state has followed, 
those which hold that an instrument 


of record sufficient to excite atten- 


for inquiry, is notice of everything 
to which such .inquiry would have. 
led. Woodruff v. Williams, 35 Colo. 


28, 44, 85 P 90, 5 LRANS 986; Hen- 


drie, ete., Mfg., ete., Co. v. Centen- 
nial Coal Co., 67 Colo. 350, 354, 184. 
P 3602’--Clayton-v. Eaton First Nat. 
Bank, 75 Colo. 3938, 394, 226 P 141. 
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brancers.°4 


therein required 


[41 0.5.) 563 


does not impose upon the mortgagee in a recorded 
mortgage the duty to enter new undertakings by the 
mortgagor on the margin of the record, in order to 
extend the period of limitation as to such parties. 

[§ 521] (2) Amount of Debt Secured. If the rec- 
ord of a mortgage wholly fails to disclose the nature 
or amount of the debt which it is given to secure, 
it is not notice to subsequent purchasers or encum- 
If it states specifically the sum which 
it is given to secure, it is notice to such persons only 
to the extent.of the debt so stated, and cannot, as 
against them, be made to include any other debts or 
claims not specified ;°° but it is notice of the entire 
indebtedness thereby secured. 


If it gives an im- 


perfect or ambiguous description of the debt, or 


89. Dunlop v. Avery, 89 N. Y. 592. 
$0. But compare Vendor and Pur- 
chaser [89 Cyc 1739]. 


$1. Gilchrist v.' Gough, 63 Ind. 
576, 30 AmR 250. ; 

92. Kirby Dig. § 5399. 

93. Christian Women’s Bd. of 


Missions v. Clark, 140 Ark. 262, 268, 
215 SW 631 (“as to such undertak- 
ings, third parties occupy the same 
position as the mortgagor’’). See 
generally Limitations of Actions 
§ 608 text and note 36 [b]. 

94. Bridgeport Land, etc., Co. v. 
George Orlove Co., 91 Conn. 496, 100 
A 30; Ogden v. Ogden, 79 Ill. A. 488 
{aff 180 Ill. 548, 54 NE 750]; Batten- 
hausen v. Bullock, 11 Ill. A. 665 [aff 
108 Ill. 28]; Lacour vy. Carrie, 2 La. 


Ann. 790; Whittacre v. Fuller, 5 
Pian 508. And see supra §§ 428, 
446. 

{a] Rule applied.—A mortgage 


stating that whereas the grantor is 
unable to deliver ‘certain flour’? pur- 
chased by the grantee, the mortgage 
being given to indemnify the latter 
against loss, conveyed no definite in- 
formation, and fixed no maximum 
obligation either directly or by ref- 
erence and a creditor seeking infor- 
mation would have to go outside the 
record therefor; hence it was too in- 
definite to be effectual against sub- 
sequent encumbrances. Bridgeport 
Land, etc., Co. v. George Orlove Co., 
91 Conn. 496, 497, 100 A 30 (“the 
condition of a mortgage must be so 
drawn that the record of it will give 
reasonable notice of the incum- 


brances upon the land _ affected 
thereby’’). 

95. Conn.—Bacon v. Brown, 19 
Conn, .29. 


Fla.—Battle v. Jennings Naval 
Stores Co., 74 Fla. 12, 75 S 949. 

Ga.—Troup Co. v. Speer, 23 Ga. A. 
750, 99 SE 541. 


La.—Walden v. Grant, 8 Mart. 
Nei 85,565; 

Mich.—Hinchman y. Town, 10 
Mich. 508. 

Minn.—Mills v. Kellogg, 7 Minn. 
469; Whittacre v. Fuller, 6 Minn. 
508, 


N. Y.—Ketcham v. Wood, 22 Hun 
64; Babcock v. Bridge, 29 Barb. 427; 
Beekman v. Frost, 18 Johns. 544, 9 
AmD 246. 

Tex.—Hall v. Read, 28 Tex. Civ. 


A. 18, 66 SW 809... ; 


[a] Rule and limitation thereof 
applied.—A subsequent creditor who 
subsequently to the date of the mort- 


‘gage-reduces his claim to judgment 


is chargeable with notice of the 


terms of the recorded mortgage and 


the contract referred to therein, but 
is not chargeable with notice of tha 


‘existence of other or new contracts! 


containing Similar or like provisions 
made between the mortgagor and 
mortgagee from year to year during 
the running of the account between 
them. .. Battle v. Jennings Naval 
Stores Co., 74 Fla. 12, 75 S 949. 

[b] Mistake as to. amount.— 


merely refers to some other document wherein the 
amount is shown, it is sufficient to put purchasers or 
henors on inquiry as to the real consideration.®* 


Where there is a mistake in the rec- 
ord of a mortgage, as to the amount 
secured thereby, the registry is no- 
tice only to the extent expressed in 
the registry. Frost v. Beekman, 1 
Johns.” Ch (€N. ¥.)) (288 [ati gs 
Johns. 544, 9 AmD 246]. 

{c] Where an instrument in the 
form of a security deed specifies a 
debt in a named amount as that in- 
tended to be secured, the record 
thereof will not give the grantee any 
priority over third persons who sub- 
sequently and in good faith acquire 
a lien upon the same property, ex- 
cept as to the amount of indebted- 
ness. Troup Co. v. Speer, 23 Ga. A. 
750, 99 SE 541. 

96. Grantham y. Nunn, 187 N.C. 
394, 121 SE 662. 

97. Conn.—Booth vy. Barnum, 9 
Conn. 286, 23 AmD 339. 

Tll.— Babeock v, Lisk, 57 Ill. 327; 
Gardner vy. Cohn, 95 Ill. A. 26. 

Me.—Pike v. Collins, 33 Me. 38. 

N. C.—Allen v. Stainback, 186 N. 
Cosh tS SE 9 03e 

Nex ——-Clementz “wee Me™ Tedones 
Lumber Co., 82 Tex. 424, 18 SW 599. 

[a] Ordinarily the notice of a 
mortgage afforded by the record puts 
the purchaser of land on inquiry as 
to its amount at the time of its pur- 


cheer Runions y. Kirk, 207 Ill. A. 
By: 
[b] “Reference in a mortgage to 


a note secured by it, without speci- 
fying its contents, is sufficient to put 
subsequent purchasers upon inquiry, 
and fixes them with notice.” Allen 
Y.. Stainback, ‘186 -NOC275, 179 148 
SE 903. 

[c] Where a recorded mortgage 
mentions the bond which it is given 
to secure (1) although without speci- 
fying its contents, subsequent pur- 
chasers are chargeable with notice 
of its provisions. Pike v. Collins, 33 
Me. 38; Clementz v. M. T. Jones 
Lumber Co., 82 Tex. 424, 18 SW 599. 
(2) In view of the recital of a mort- 
gage record, requiring payment to 
be made in accordance with the con- 
ditions of a bond, it is incumbent on 
the surviving executors of the mort- 
gagee to show that the debt secured 
by the mortgage is due according to 
the conditions of the bond, and is by 
such conditions payable to them out 
of -the premises described in the 
mortgage, before they are entitled to 


‘enforce their claim: for the amount 


of the mortgage against the present 
owner of the property and the ad- 


ministrator of their decedent’s mort- 


gagor in suit for foreclosure by’ an- 
other mortgagee, the record not be- 
ing ‘conclusive evidence of the 
amount owing on the mortgaged 
premises. Mutual L. Ins. Co. v. 
Cobb, (N. J. Ch.) 107 A 58, 59 (“the 
amount due on the mortgage might 
in course of time have been mate- 
rially reduced, or had large arrear- 
ages of interest due thereon. This 


jis not the purpose of the registry 


laws’’). 


564 [41 ©. J.] 


But the record itself must be searched; the entry 
in the index, although it specifies the amount, is 
not notice of the consideration of the mortgage.*® 

Record of a mortgage to secure future advances®® 
puts a subsequent purchaser or mortgagee upon in- 
quiry as to the state of dealings between the parties 
and advises him of the amount of indebtedness 
secured by the recorded instrument. 

[§ 522] i. Record of Defective or Altered Instru- 
A mortgage defectively executed,” in that 
the attestation is insufficient, is not notice, although 
recorded,? and in one jurisdiction, at least, even 
though the subsequent purchaser or encumbrancer 
has actual notice thereof ;* or where the instrument 
itself is so defective as to be void in law,® as where 
it wholly omits the name of the mortgagee. So 
where a subscribing witness to a mortgage did not, 
as the statute required, set forth his calling in the 
affidavit of execution, registration of the instrument 
It is otherwise if the 
defect is not fatal to its validity and enough re- 
mains to show the nature of the encumbrance and 
the intention of the parties in regard to it,® or 
where there is also actual notice of the prior de- 


ment. 


gave no constructive notice.” 


98. Gilchrist v. Gough, 63 Ind. 
576, 30 AmR 250. 
99. Mortgage to secure future 


advances see supra § 465 et seq. 
1. Witezinski_v. Everman, 51 


Miss. 841; Keyes v. Bump, 59 Vt. 
301 OAL DOS. 
[a] Rule applied.—(1) The record 


of a mortgage for a specified amount 
to secure future advances, although 
it does not state that it is given to 
secure future advances, is a valid 
notice of the encumbrance to an 
amount not exceeding that named in 
the mortgage, for any advances made 
pursuant to the mortgage. Bell v. 
Fleming, 12 N. J. Eq. 138. (2) A re- 
corded mortgage for an unlimited 
sum is notice to a subsequent en- 
cumbrancer as to all sums advanced 
on it before the subsequent lien at- 
tached. Robinson v. Williams, 22 
N. Y. 380. (3) Where a mortgage 
for obligatory future advances is 
duly recorded, such record is notice 
to subsequent encumbrancers of a 
prior lien for the full amount of 
such obligatory advances. Kuhn v. 
Southern Ohio L. & T. Co., 101 Oh. 
St. 34, 126 NE 820. And see supra 
§ 466 note 18 [b] (3). 

2. See infra this note; 
infra notes 3, 7. 

{a] “The authorities are abun- 
dant to prove, that a defectively exe- 
cuted deed derives no efficacy from 
being placed on record.’ White v. 
Denman, 16 Oh. 59, 60 (a mortgage 
with only one subscribing witness). 

Validity between the parties see 
supra § 279. 


and cases 


3. Ark.—Jacoway v. Gault, 20 
Ark. 190, 73: AmD 494. 
Ga.—Donalson vy. Thomason, 137 


Ga. 848, 74 SE 762. 

Ida.—Harris v. Reed, 21 Ida. 364, 
120 780.) 1820 Leit Cyc]. 

N. C.—wWhite v. Connelly, 105 N. 
Coby it SB 7. 

Ss. ’C.— Harper v. Barsh, 31 S. C. 
Eq. 149. 

Vt.—Morrill v. Morrill, 53 Vt. 74, 
38 AmR 659. 

And see supra § 519 note 80. 

[a] Reason for rule-—The admis- 
sion of an instrument to probate is 
a judicial act, and where a clerk of 
court is a party to a mortgage or 
deed of trust, his adjudication that 
its acknowledgment, made before a 
justice of the peace, is in due form, 
and his act in admitting the instru- 
ment to probate and ordering its 
registration are ineffectual to pass 
title as against third parties. White 
v. Connelly, 105 N. C. 65, 11 SE 177. 
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is not filed.1° 


fectively executed instrument.? 
mortgage executed by a manufacturing corporation 
is constructive notice of the lien of the mortgage, 
although the required assent of stockholders owning 
two thirds of the capital stock of the corporation 


Record of altered mortgage. 


§§ 521-523. 


The record of a 


Record of a mort- 


gage altered by an agent of the mortgagor before 


added a clause, 


tion.12 


[§ 523] j. 


4. WHaskill v. Sevier, 25 Ark. 152. 
See Markham v. Wallace, 147 Ala. 
243, 41 S 304 (where a debtor exe- 
cuted to his creditor an instrument, 
in form a mortgage, to secure the 
debt, but it’ was not attested by a 
witness or acknowledged, it was 
held that the instrument created an 
equitable lien on the land described 
in favor of the debtor, which equity 
would enforce as against a subse- 
quent purchaser under’ execution 
against the debtor with notice). But 
see infra text and note 9. 

Effect of actual notice see 
SSsite 

5. Disque v. Wright, 49 Iowa 538. 

[a] In Maryland where a deed 
and mortgage of real estate were not 
recorded until more than six months 
after their date, as required by Code 
Pub. Civ. L. art 21 § 18, and there 
was no affidavit indorsed on the 
mortgage setting forth that its 
consideration is true and bona fids 
as required by art 21 § 32, to make 
the mortgage valid except as be- 
tween the parties, and there was no 
order of the court to -admit such 
mortgage to record, as required by 
art 16 § 34, when the mortgage was 
not recorded within the time limited 
by the statute, the mortgage was de- 
fective both in its execution and re- 
cordation, and was void as against 
subsequent creditors of the mort- 
gagor. Davis v. Harlow, 130 Md. 
165, 169, 100 A 102 (“these sections 
have been passed upon in a long 
line of decisions in this State and 
we must give them the force and 
effect they have long been held to be 
entitled to, that is, that they are for 
the protection of creditors becoming 
such after the date of mortgages 
either unrecorded or defectively exe- 
cuted. Cockey vy. Milne, 16 Md. 200, 
207; Nelson v. Hagerstown Bank, 27 
Md. 51, 73; Sixth Ward Bldg., Assoc. 
No. 5 v. Willson, 41 Md. 506; Dyson 
v. Simmons, 48 Ma. 207; Stanhope v. 
Dodge, 52 Md. 483’’). 
aoe Disque v. Wright, 49 

7. Renwick v. Berryman, 3 Man. 
387 [foll Farmers, etc., Loan Co. v. 


infra 


Iowa 


Conklin, 1 Man. 181]. 
8 Beaver v. Slanker, 94 Ill. 175; 
Morrison v. Brown, 83 Ill. 562; 


Bunker y. Anderson, 32 N. J.° Bq).85; 
Tryon v. Munson, 17 Ra: 250. 

[a] Rule applied.— (1) A mort- 
gage on lands purchased by a mar- 
ried woman, given by her and her 
husband to secure part of the pur- 
chase money, although void as to the 


delivery thereof, who, in excess of his authority, 


might not constitute constructive 


notice in its changed form, because there was not 
acknowledgment after alteration, yet the defect of 
such notice could extend no further than to elimi- 
nate the inserted clause from the record.++ 
a mortgage was altered after record thereof, with- 
out the authority of the mortgagor, and the register 
of deeds wrongfully changed his records and in- 
dexes, the records still continued to impart consttue- 
tive notice of the mortgage as it was originally 
written and recorded, but did not impart construe- 
tive notice of a mortgage on the altered descrip- 


Where 


Erroneous Description of Property. 
If the deseription of the property in a mortgage 


wife because she was not examined 
apart from her husband on its ac- 
knowledgment, is properly recorded 
in order to give the debt priority on 
the estate which might vest in the 
husband on the death of the wife. 
Armstrong v. Ross, 20 N. J. Hq. 109. 
(2) A duly recorded mortgage con- 
stitutes notice, although acknowl- 
edged before a cashier of the bank 
of which the mortgagee was presi- 
dent. Kee v. Ewing, 17 Okl. 410, 417, 
87 P 297 (‘‘the supreme court of 
the state of Missouri, which court 
in Stevens v. Hampton, 46 Mo. 404, 
408, says: ‘When a recorded instru- 
ment shows on its face that the ac- 


knowledgement was taken by a 
party in interest, it is improperly 
recorded, and is not constructive 


notice; but when it is fair upon:its 
face it is the duty of the register 
to receive and record it, and its rec- 
ord operates as notice notwithstand- 
ing there may be some hidden de- 
fect. The rule here laid down has 
special force in this territory at this 
time, because of the determination 
of this court in Watts v. El Reno 
First Nat. Bank, 8 Okl. 645, 58 P 
782, in which this court declares the 
Missouri rule laid down in Stevens 
v. Hampton, supra, to be the just, 
reasonable and correct rule in this 
class of cases’’). 

{[b] Inadvertent omission of town- 
ship.—A mortgage of lands properly 
on file in the recorder’s office, from 
the descriptions of the lands in 
which the “township”? was inadvert- 
ently omitted by the scrivener who 
drew it, is nevertheless sufficient to 
put judgment creditors of the mort- 
gagor upon inquiry as to what par- 


ticular lands the parties to the 
mortgage in question intended to 
have it apply. Myers v. Perry, 72 
Ill. A. 450. 


9 Bullock v. Whipp, 15 R. 1. 195, 
2 A 309 supra § 504 note 70 [al]. 
But see supra text and note 4. 

10. Rochester Say. Bank y. Aver- 
ell, “OGMN. Yaron 

11. Johnson v. Northern Minne- 
sota Land, etc., Co., 168 Iowa 340, 
150 NW 596. 

12. Barber v. Dakota Nat. Bank, 
46 S. D. 1, 3, 1909 NW 79 (“the con- 
trolling principle is analogous to 
that in Cannon y. Deming, 3 S. D. 
421, 53 NW 863. There a deed with- 
out the required certificate of ac- 
knowledgment attached was actually 
recorded. The record was held not 
to impart constructive notice of the 
deed’’). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


| 
| 
| 


§ 523] 


wholly fails to identify that intended to be encum- 
bered, or by mistake is so expressed as to be appli- 
eable only to a different tract or lot,.so that it could 
not be enforced without invoking the aid of a court 
of equity to reform it, the record of it is not notice 
to subsequent purchasers or lienors.'* 
description ‘is merely ambiguous or incomplete, it is 
sufficient to put such persons on inquiry;14 and if it 


13. U. S.—New Orleans Canal, 
etc.. Co. v. Montgomery, 95 U. S. 
16, 24 L. ed. 346. 

Ala.—Scott v. Thomas, 211 Ala. 


420, 100 S 778, 779 [quot Cyc]. 
Ark.—Storthz v. Bank of England, 
123 Ark. 451,185 SW 784. 
Cal.—Davis v. Ward, 109 Cal. 186, 
41 P 1010, 50 AmSR 29. 
Colo.—Wixon v. Wixon, 76 Colo. 
392, 232 P 665. 
Ga.—Touchstone v. Ford, 146 Ga. 
797, 92 SH 524, 525 [quot (o; ye]. 
Iil.— Harms Vv. Coryell, 177 aL 496, 


53 NE 87; Cunningham v. Thornton, 
28 Ill. A. 58. 


Ind.—Rinehardt v. Reifers, 158 
Ind. 675, 64 NE 459. : 
Iowa.—Peters v. Ham, 62 Iowa 


656, 18 NW 296; Stewart v. Huff, 19 
ihe 557; Scoles v. Wilsey, 11 Iowa 
61. 

Ky.—Johnson v. Hughart, 85 Ky. 


657, 4 SW 348, 9 KyL 208. 
Mich.—Barrows v. Baughman, 9 
Mich. 213. 
Minn.—Ada Bank v. Gullikson, 64 
Minn. 91, 66 NW 1381; Simmons v. 
Fuller, 17 Minn. 485. 


Miss.—Simmons vy, Hutchinson, 81 
Miss.)3561, 9337'S 24° 

Mont.—Ely v. Hoida, 70 Mont. 542, 
226° RP 525. 

Nebr.—Galway Vv. Malchow, 7 
eDe: 285. 

D.—Teign v. Occident El. Co., 

200 ‘NW Doyao os 

Or.—Meier v. Kelly, 22 Or. 136, 29 
P 265. 


Tenn.—Southern Bldg., etc., Assoc. 


2 Rodgers, 104 Tenn. 437, 58. SW 
34. 

7 Tex.—McLouth v. Hurt, 51 Tex. 
15. 

Wash.—Zurfiluh v. Hartman, 103 


Wash. 452, 174 P 963, 105 Wash. 700, 
178 P 454. 

And see supra § 486 note 64 [a]. 

[a] “The rule is that, in order to 
give priority as against a subsequent 
purchaser or mortgagee, the instru- 
ment must describe the land with 
sufficient accuracy to enable one ex- 
amining the record to identify the 
land. (Tiffany on Real Property, 
1082.) No general rule can be laid 
down as to what constitutes ‘suffi- 
cient accuracy,’ since each case de- 
pends upon different facts, but it is 
held that, when the record of the in- 
strument appears by its description 
to relate to a certain and definite 
tract of land, it is not constructive 
notice as to other land which it was 
intended to, but did not, describe. 
Such was the express holding of this 
vourt in Baker v. Bartlett, 18 Mont. 
446, 45 P 1084, 56 AmSR 594, in 
which the facts were that the mort- 
gagors owned lot 16 in block 57, but 
in the mortgage by mutual mistake 
it was described as lot 16 in block 
67. Subsequent to the recordation 
of the mortgage the mortgagors con- 
veyed lot 16 in block 57 to an inno- 
cent purchaser for value, and it was 
held that the record of the mortgage 
was not constructive notice to the 
purchaser. It was contended that 
the purchaser was negligent in not 
examining the record for incum- 
brances. This contention was held 
to be without merit.” Ely v. Hoida, 
70 Mont. 542, 548, 226 P 525. 

{b] Insufficient identification il- 
Justrated.—(1) The repetition in the 
description of the property as the 
“N. W. % of N. BE. 4%” and “N. &% of 
N. E. \%,” in the same township and 
ravge, carried no notice to a trus- 
tee in bankruptcy of the mortgagor 
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But if the 


that the N. % of the N. W. % was 
intended to be conveyed. in wre 
Scruggs, 252 Fed. 322. (2) The lien 
of a judgment, transcript of which 
is duly filed, is superior to the claim 
of a mortgagee, whose mortgage 
erroneously fails to describe the 
mortgaged land. Wixon v. Wixon, 
TOL) COl0} 392,8123.2) *PB66br" 53)! “Lhe 
record of a trust deed to lots in a 
subdivision by one S in section 16 
was not constructive notice that it 
was intended to convey lots in sec- 
tion 26, although the only subdivi- 
sion by said S in the county was in 
section 26, where there was nothing 
in the description itself to indicate 
that there was not a subdivision by 
S in section 16, and nothing to indi- 
cate that the land intended to be 
conveyed was in section 26. Thorpe 
v. Helmer, 275 Ill. 86, 92, 113 NE 
954 (‘the record of an instrument 
affecting the title to land is con- 
structive notice only so far as the 
land is correctly described, unless it 
is apparent from the record itself 
that there is a misdescription’”). 

{[c] Purchase-money mortgages.— 
The question whether the record of 
a trust deed, which did not identify 
the land intended, was constructive 
notice as to that land was not af- 
fected by a recital in the trust deed 
that the notes secured were given 
for the purchase money. Thorpe v. 
Helmer, 275 Ill. 86, 91, 118 NE 954 
(“if the description of the premises 
did not identify the property, the 
fact that the notes were given for 
purchase money was immaterial and 
did not tend to identify the property 
any more clearly’). 

{[d] Subsequent judgment credi- 
tor.—Where a recorded trust deed 
failed to identify the land intended, 
the fact that the inventory of the 
estate of the deceased maker there- 
of, filed more than two years after 
recovery of a judgment against him, 
recited that the land was subject to 
the trust deed was not constructive 
notice to the judgment creditor. 
Thorpe v. Helmer, 275 Ill. 86, 113 
NE 954. — 

[e] Record prior to suit to re- 
form.—Where a mortgage on realty 
is executed in favor of a named per- 
son, but by mistake it contains a de- 
scription of a tract of land different 
from that intended to be mortgaged, 
a mortgage prior in date upon the 
land intended to be covered by the 
mortgage first referred to _ will, 
where recorded prior to the date of 
the commencement of a suit to re- 
form the junior mortgage so as to 
make it cover the land intended to 
be mortgaged, have priority over the 
junior mortgage. Touchstone - y. 
Ford, 146 Ga. 797, 92 SE 524. 

[f] Insertion of omitted part.— 
Where the description of the granted 
premises in a mortgage is imper- 
fect, but authority is given in the 
mortgage to the recorder to insert 
the portion omitted, when obtained, 
this authority is equivalent to a 
power of attorney to the recorder to 
make such addition, and a subse- 
quent encumbrancer cannot object 
that the recorder executed the au- 
thority conferred on him. MHarshey 
v. Blackmarr, 20 Iowa 161, 89 AmD 
520. 

14. Ala.—Scott v. Thomas, 211 
Ala. 420, 100 S 778, 779 [quot Cyc]. 

Colo.—Hendrie, etc., Mifz., etc., 
Con’ viz Centennial Coal Coro Colo? 


350, 184 P 360. 
Ill—Bent v. Coleman, 89 Ill. 364. 


[41 C.J.] 565 


is apparent from the face of the record that there 
is a mistake or misdescription, which is capable of 
being corrected from other parts of the same instru- 
ment, or other details of the same description, it 
operates as a constructive notice.?® 

In Louisiana where the record of a mortgage pro- 
fessing on its face to relate exclusively to a married 
woman’s property, but by mistake so describing the 


Iowa.—Albia State Bank v. Smith, 
Ee 255, 119 NW 608. 


J.—Lee v. Woodworth, 3 N. J. 
Eq. 36. 
Pa.—Mohr v. Scherer, 30 Pa. Su- 
per. 509. 


Tex.—Carter v. Hawkins, 62 Tex. 
393. 

[a] Tllustrations.—(1) Although 
the opening clause in the description 
of the land in a recorded mortgage 
was indefinite as to the beginning 
point, where the clause immediately 
following named a definite point of 
commencement from which the loca- 
tion of the land could be determined, 
the description was sufficient to put 
creditors of the mortgagors on in- 
quiry, especially where the mort- 
gagors owned no other land in the 
vicinity indicated by the description. 
Albia State Bank v. Smith, 141 Iowa 


255, 261, 119 NW 608 (‘‘it is to be 
borne in mind that this is not a 
case where other property is de- 


scribed than that to which it is 
contended the description should be 
applied. It is not contended that 
any other parcel of land was pointed 
out by this description, but only that 
no parcel could be located there- 
under. We think, on the contrary, 
that by reasonable inquiry suggested 
by the description itself the very 
parcel intended to be mortgaged 
could have been identified’’). (2) 
When an action was begun to sub- 
ject land to the payment of debts, 
there were of record three mort- 
gages. The first contained an indefi- 
nite description of the land. The 
second referred to the first, and was 
made subject thereto, and contained 
substantially the same description 
as the first. The third was given to 
correct the description in the first. 
It was held that plaintiffs were 
chargeable with notice ef the second 
mortgage. Albia State Bank § v. 
Smith, supra. (3) Where, by a mis- 
take, the description in the mortgage 
so reads that it applies equally well 
to either of two parcels of land, as, 
where it states that it is both the 
east and the west half of a certain 
lot, the record imparts such notice, 
that a person buying either parcel 
is bound to investigate, and omits to 


do so at his own peril. Carter v. 
Hawkins, 62 Tex. 393. 

15. Ala,—Scott v. Thomas, 211 
Gy 420) 1 100 99S ETS e779 eantio tc 
ve]: 


Colo.—Hendrie, ete., Mfg., etc., Co. 
v. Centennial Coal Co., 67 Colo. 350, 
184 P 360. 

Ill.—Harms v. Coryell, 177 Ill. 496, 
53 NE 87; Slocum v. O’Day, 174 Til. 
215, 51 NE 243; Citizens’ Nat. Bank 
v. Dayton, 116 Tl. 257, 4 NE 492; 
Hoopeston Bldg. Assoc. v. Green, 16 
Tl). A, 204. 

Iowa.—Albia State Bank v. Smith, 
141 Towa 255, 119 NW 608. © 

Mich.—Anderson vy. Baughman, 7 
Mich. 69, 74 AmD 699. 

Ss. C.— Kennedy v. Boykin, 35 S.C. 
61, 14 SE 809, 28 AmSR 838. 


Va.—Reid v. Rhodes, 106 Va. 701, 
56 SE 722. 
[a] Rule applied.—A trust deed 


in which the boundaries are all defi- 
nite and certain except one, and that 
is made certain by the requirements 
of the deed as to how the line is to 
be run establishing it, is sufficient 
when spread on the records to give, 
notice of the rights of the parties 


thereto in the land covered by it. 
Heid v. Rhodes, 106 Va. 701, 56 SE 
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same as to include land of the husband, who joined 
therein evidently for the sole purpose of giving his 
marital authorization to the contract of his wife,'® 
it does not as against third persons operate as a 
mortgage on his land, and does not affect one subse- 
quently accepting a mortgage on his land.** 

[§ 524] k. Sufficiency of Record.‘® In order that 


16. Rule in Louisiana see Hus- 


band and Wife § 303. 


17%, W.-H, Taylor Co. v. Semple, 
122 La. 1016, 48 S 439, 28 LRANS 
289. 


18. See also Records [34 Cyc 588 
et seq]; Vendor and Purchaser [39 
Cyc 1719]. 

Of chattel SROTtE ae 6 see Chattel 
Mortgages § 2 

19. Parker a “Wood, 1 Dall. (Pa.) 
436, 1 L. ed. 212. 

20. Cal.—Ciady v. Purser, 131 Cal. 
552, 638 P 844, 82 AmSR 391. 

Fla.—Ivey v. Dawley, 50 Fla. 537, 
39 S 498. 


Iowa.—Whiteside v. Morris, 197 
Iowa 211, 197 NW_56. 
La.—Baker v. Lee, 49 La. Ann. 


874, 21 S 588. 
Mich.—Grand Rapids Nat. Bank v. 


Ford, 143 Mich. 402, 107 NW 76; 
Gordon Vv. Constantine Hydraulic 
Co., 117 Mich. 620, 76 NW 142. 5 
N. J.—Parsons v. Lent, 34 N. J. 
Eq. 67 

NN. Y.—Gillig v. Maass, 28 N. Y. 
191. 


N. C.—Hooper v. Tallassee Power 
Co., 180 N. C. 651, 105 SH 327. 

Vt.—Hunt v. Allen, 73 Vt. .322, 50 
A 1108. 

And see supra § 424. 

[a] Recording a mortgage among 
the records of assignments of mort- 
gages is not constructive notice. 
Parsons v. Lent, 34 N. J. Eq. 67. 

{b] Registration in bond book.— 
A mortgage given by an official in 
lieu of an official bond, as permit- 
ted by Rev. (1905) § 265, and copied 
in the official bond book, but not in 
any book in which it was the cus- 
tom to record mortgages, is not 
registered, and is invalid against a 
subsequent purchaser of the _ prop- 
erty. Hooper v. Tallassee Power 
Go., 180 N.C. 651,° 652, 105 SE 9327 
(“the purchasers should not be re- 
quired, in addition to examining in- 
dexes, to Search every book in the 
office of the register of deeds, al- 
though bearing labels having no re- 
lation to deeds and mortzages. The 
register is required to keep a rec- 
ord of ‘vital statistics,’ and he is the 
custodian of the minutes of the 
commissioners, which are preserved 
in regularly bound volumes. Must 
the purchaser look through these 
records, and if he fails to do so, and 
the register has by mistake copied a 
mortgage on one of them, is the pur- 
chaser bound as by a duly registered 
mortgage? We think not, and the 
same reasoning would make it un- 
necessary to examine a bond book, in 
which it could not be reasonably ex- 


pected that a mortgage would be 
found’). 
[c] Chattel mortgage records (1) 


do not give constructive notice to a 
mortgagee of the realty. Peoria 
Stone, etc., Works v. Sinclair, 146 
Iowa 56, 124 NW 772; Williams v. 
Hyde, 98 Mich. 152, 57 NW 98 (a 
mortgage of standing timber is a 
mortgage of an interest in land, and 
if filed as a chattel mortgage in the 
town clerk’s office, will not give no- 
tice to a subseaduent purchaser). 
(2) The registration of a mortgage 
covering both realty and personalty 
in the records of mortgages of per- 
sonalty alone is not constructive no- 
tice of the mortgage, so far as it 
affects the land, to one subsequently 
dealing with the real estate. Hunt 
v. Allen, 73 Vt. 322, 50 A 1108. 
[d] A mortgage of a ten-year 
leasehold is a mortgage of realty, 
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and should be recorded as such; it is 
not necessary to record it as a chat- 
tel mortgage. Lembeck, etc., Brew- 
ing Co. v. Kelly, 63 N. J. Hq. 401,51 
A 794, 

[e] Recording extension in an- 
cther part of record.—An extension 
of the mortgage to cover other debts 
may be recorded in another part of 
the record book than that containing 
the original mortgage without re- 
cording the original again, provided 
the subsequent record refers intelli- 
gibly to the first. Choteau. Vv. 
Thompson, 2 Oh. St. 114: 

{f] A deed which is absolute in 
form, although intended by the par- 
ties only as a security for a debt or 
loan (1) is properly recorded in the 
book of deeds, and will be valid 
against purchasers and_ creditors, 
although the statute may require the 
recording of mortgages in a separate 
book. Kent v. Williams, 146 Cal. 3, 
79 P 527; Benton v. Nicoll, 24 Minn. 
221; Kennard v. Mabry, 78 Tex. 151, 
14 SW 272; Knowlton v. Walker, 13 
Wis. 264. See Cole v. Merchants 
Nat. Bank, 15 Oh. Cir..Ct. N.S. 315, 
347 (“we think this view is sus- 
tained by the case of Kemper v. 
Campbell, 44 Oh. St. 210, 6 NIV 566’); 
Haseltine v. Espy, 13 Or. 301, 306, 
10 P 423 (‘it seems to me that a 
deed absolute in terms should be 
recorded in the book of deeds, what- 
ever might be the object or purpose 
for which it was executed; and that 
it would impart notice as effectually 
as if recorded in the book of mort- 
gages. It could hardly be presumed 
that a party, desirous of ascertain- 
ing whether the title to real prop- 
erty was affected or not by an act 
of the claimant, would confine his 
search to the book of mortgages 
alone. If, however, the statute re- 
quired such an instrument to be 
recorded there, it would have to be 
so recorded in order to constitute 
notice; but the statute only requires 
that separate books shall be pro- 
vided for the recording of deeds and 
mertgages, in one of which deeds 
left with the clerk shall be recorded, 
and in the other mortgages. ' Unless, 
therefore, this provison must be 
construed so as to render it impera- 
tive upon the clerk to record in the 
book of mortgages every deed in- 
tended as such, irrespective of its 
terms, then the record of it in the 
bock in which its terms indicate that 
it should be recorded would be suffi- 
cient. I do not believe that said 
provision of the statute should be 
so construed. I am of the opinion 
that an absolute deed, though in- 
tended as a mortgage, cannot prop- 
erly be recorded in any other book 
than the book of deeds. Such an 
instrument would at law be a deed, 
whatever character equity might 
give it’); Cox v. Enterprise Bank, 
115 S. C. 191, 198, 104 SE 693 (“being 
recorded as it was recorded, the deed 
carried to the crediting public a 
more serious notice than a mortgage 
would have carried; it advertised the 
fact that Cox had not even an equity 
in the land. What other notice did 
creditors desire to have? The pub- 
lic is charged with knowledge of the 
fact that many instruments in form 
a deed are in fact only mortgages. 
The cases cited by the appellant are 
from other jurisdictions. In some 
instances they arose under statutes 
which require separate books for 
the recordation of conveyances and 
mortgages, and in most instances 
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the record of a mortgage should charge subsequent 
purchasers or encumbrancers with notice, it is essen- 
tial that it showld have been recorded by an officer 
having authority to do so, in the proper place 
or book,”° in the proper county,?! and in the proper 
office,?? ‘and in accordance with any statutory direc- - 
tions as to the manner of making such records,?* 


they involve facts unlike the fact 
of the case before us’). (2) And if 
properly indexed will operate as the 
record of a mortgage, although it 
has been the custom to procure and 
keep mortgage records distinct from 
the record of deeds. Haggerty v. 
Building Inv. Co., 111 Wash. 638, 191 
P 760 (characterizing as “obiter” a 
statement to the contrary in Bernard 
v. Benson, 58 Wash. 191, 108 P 439, 
137 AmSR 1051). 

[g] In Arizona, under Civ. Code 
(1913) pars 2588, 2589, specifying 
the instruments which the recorder 
must record and the indexes to be 
kept by him, an instrument for, the 
payment of money, not in the form 
of.a mortgage, but creating an equi- 
table mortgage, because providing 
for the creation of a lien on de- 
scribed property, was constructive 
notice to subsequent purchasers, al- 
though recorded in the book for 
miscellaneous instruments and not 
in one of the books for mortgages. 
Stephen v. Patterson, 21 Ariz. 308, 
188 P 181 [dist Cady v. Purser, 13t 
Cal. 552, 63 P 844, 82 AmSR 391]. 

21. -U. S—Ludlow v. Clinton Line 
Paco 15 F. Cas. No. 8,600, 1 Flipp. 


Ga.—Coley v. Altamaha Fertilizer 
Co., 147 Ga. 150, 93 SE 90. 

Ind.—Carlisle First Nat. Bank v. 
Coen,,.76, Ind: A: 143. 1312-Nb 532s 

N. C.—King v. Portis, 77 N. C. 25. 

Ss. C.—Cole Viv Ward, 792.S: Gs 578; 


61 SE 108. 

[a] Rule applied.— (1) Where 
plaintiff purchased land subject to 
two mortgages, one of which was not 
recorded in the county, and was in- 
formed by his grantor that there was 
only one mortgage, and the abstract 
so showed, he had a right to rely 
thereon, and was not required to 
look elsewhere than in the proper 
record of the county in which the 
land was located. Carlisle First Nat. 
Bank v. Coen, 76 Ind. A. 143, 131 NE 
531. (2) An instrument, sufficient 
as a mortgage to pass title, does not 
affect any land in a county in which 
the mortgage was not recorded as 
against creditors of the mortgagor. 
Williamson v. Bitting, 159 N. C. 321, 
74 SE 808. (3) Under Rev. St. (1893) 
§ 1968, providing that deeds, etce., 
shall be valid, so as to affect the 
rights of subsequent creditors or 
purchasers for value without notice 
only when recorded in the county 
where the land is situated, where the 
land was situated in D county, but 
the deed was recorded in F county, 
the record in that county was a nul- 
lity as against a subsequent mort- 
ragee without notice. Cole v. Ward, 
79 S.C. 578, 61°SBH 108. 

{[b] Railroad mortgage.—Where a 
mortgage by a railroad company, on 
its road, which passes through sev- 
eral counties, is recorded in one of 
those counties before judgment re- 
covered against the company by a 
stranger, but is not recorded in the 
other counties, it has priority of lien 
over the judgment upon the part of 
road lying within that particular 
county, but not upon such portions 
of it as lie in the other counties. 
Ludlow v. Clinton Line R. Co., 15 
F..Cas. No. 8,600, 1 Flipp: 25. 

22. Reed v. Wilson, 23 Ont. 552. 

28. Weed v. Lyon, Harr. (Mich.) 
363; Edwards v. Maeder, 11 NYS 285. 

[a] In New York (1) under 1 Rev. 
L. p 378 §§ 1, 2, 4, the registry of a 
mortgage was insufficient, where it 
omitted to state the name of the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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and that any paper accompanying the mortgage, and 
necessary to its completeness, or necessary to au- 
_ thorize its record, should also be recorded.*4 
record should follow the mortgage exactly as it 
stands; and it is said that the spirit of the recording 
system requires that the record of a mortgage should 
disclose, with as much certainty as the nature of the 
case will admit, the real state of the eneumbrance.”® 
But a mortgage defectively recorded is still a good 
equitable mortgage, and its lien may be superior 
to that of subsequent judgment creditors.?° 

In Louisiana it has never been held that, to make 
a valid inscription of a conventional mortgage, an 
entire copy of the authentic act in which it is 
granted should be spread upon the public record; 
the object of registration is public notice, with rea- . 
sonable certainty, of the substantial particulars of 
the mortgage, and when this is done, the purpose 


of the law is satisfied.?? 


mortgagee, and did not contain a suf- 
ficient minute of the certificate of 
the proof or acknowledgment of the 
mortgage. Peck v. Mallams, 10 N. 
Y. 509. (2) But it seems that where 
the registry contained everything in 
regard to the time or times when the 
mortgage was payable, which was 
contained in the mortgage,.it was in 
that respect sufficient. Peck v. Mal- 
lams, supra. 

24. Carnall v. Duval, 22 Ark. 136; 
Prudhomme’s Est., 35 La. Ann. 984; 
Simon’s Suce., 23 La. Ann. 533; 
Jewell v. Read, 10 La. Ann. 144; Le- 
fevre v. Boniquet, 5 Mart. (la.) 481. 

[a] A power of attorney (1) con- 
tained in a power-of-sale mortgage 
need not be recorded among powers 
of attorney when the mortgage 14 
properly recorded. Fogarty v. Saw- 
yer, 23 Cal. 570. (2) But a statute, 
as in Arkansas, may provide that 
when a deed is made under a letter 
of attorney, the latter shall be ac- 
knowledged and recorded with any 
deed made thereunder. Carnall v. 
Duval, 22 Ark. 136. 

[b] In New York a loan to enable 
the borrower to erect a building, se- 
cured by mortgage, and the money 
to be advanced to the borrower as 
the building progresses, is not a 
pbuilding loan within Lien L. § 22, 
requiring such loan to be by con- 
tract in writing and placed of record, 
and hence such statute does not re- 
quire the mortgagee in such a Joan, 
in addition to the requirements for 
recording, to reduce to writing an 
agreement to make the loan and then 
file it in the county clerk’s office, 
since the recording of the mortgage 
serves the same purpose which 
would be served by recording the 
contract, and it is not to be assumed 
that the legislature intended to 


' change the common practice of mak- 


jing mortgage loans for building pur- 
poses in the absence of a clearly ex- 
pressed intention to do so, but such 
statute was intended to apply to a 
mutual agreement whereby one party 
agreed to erect buildings and the 
other agreed, to make loans for the 


purpose of such erection. Weaver 
Hardware Co. v. Solomovitz, 235 N. 
Yo 321, 139 NE 353: 

25. Conn.—Hart v. Chalker, 14 
Conn. 7a. 

Ill.—Metropolitan Bank v. God- 
frey, 23 ‘Tl. 579. 

Minn.—Gerdine v. . Menage, 41 


Minn. 417, 43 NW 91. 
N. J.—Lambert v. Hall, 7 N. J. Eq. 


410. 

N. Y.—Peck v. Mallams, 10 N. Y. 
509. 

Tex.—Hart v. Patterson, 17 Tex. 
Civ. A. 591, 43 SW 545. 

26. Muskingum Bank v. Carpen- 
ter, 7 Oh. 21, 28 AmD 616. 


27. Poutz v. Reggio, 25 La. Ann. 
637. 
28. See infra § 527. 
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[§ 525] 1. Errors in Record. Where third persons 
are charged with notice of a mortgage from the 
time it is filed or entered for record,?® a mistake 
made by the recorder in transcribing the instrument 
at large upon the record will not invalidate the con- 
structive notice already given by the filing of the 
mortgage,”® according to the weight of authority,*° 
especially where the mistake of the recorder does 
not mislead,*+ or there is no evidence that the per- 
son claiming constructive notice of the terms of the 
instrument as recorded ever relied thereon.?2 
where such notice is derived only from the full rec- 
ord of the instrument, a mistake in the names of the 
parties, the amount of the debt, the description of 
| the property, or other material particular will de- 

prive the record of its intended effect, except 
where the mistake is plainly apparent, and can be 
corrected from other parts of the instrument, and 


But 


therefore 1s not such as would mislead a careful 


29. 


23. 

Ga.—Merrick vy. Taylor, 14 Ga. A. 
81, 80 SE 343. 

Kan.—Zear v. Boston Safe-Deposit, 
ete:; Co)2 Kan.) AY 505,143, 0P- 977; 

Mich.—Sinclair v. Slawson, 44 
Mich. 123, 6 NW 207, 38 AmR 235. 

Miss.—Mangold v. Barlow, 61 Miss. 
593, 48 AmR 84 [quot and foll Lex- 
ington Bank v. Cooper, 115 Miss. 782, 
TSS 6595 97 eS <9144 

eee ae v. Kirkman, 1 Oh. St. 
116. 


Ala.—Mims v. Mims, 35 Ala. 


Pa.—Prouty v. Marshall, 36 Pa. 
Super. 527. 

S. C.—O’Neill v. Cooper River 
Corp; 109 Sy iC.wsb, 95 SShhl24 


Wis.—Shove v. Larsen, 22 Wis. 142. 

See supra § 486 note 62 [a]; and 
infra § 527 notes 45, 46. 

[a] Rule restated.—‘“It is well 
settled that the filing of a deed or 
mortgage in the office of the clerk of 
the superior court of the county 
where the land lies is notice to the 
world of the existence and lien of 
the mortgage, although the instru- 
ment be defectively recorded, or not 
recorded at all. Greenfield v. Stout, 
122 Ga. 303, 50 SE 111; Durrence v. 
Northern Nat. Bank, 117 Ga. 385, 43 
SE 726.” Merrick v. Taylor, 14 Ga. 
A. 81, 82, 80 SE 343. 

{b] “A cogent reason for prefer- 
ring this rule is that one who files a 
paper for record always has it in 
his power to examine the records and 
satisfy himself that his paper has 
been duly and accurately recorded, 
while it is impossible for a prospec- 
tive purchaser or creditor to antici- 
pate and inquire about and ascertain 
the innumerable forms which the neg- 
ligence or mistakes of the officer may 
assume.” Bamberg v. Harrison, 89 
S. €. 454, 456, 71 SE 1086, AnnCas 
1913B 68. 

[ec] Rule applied.—Where a tim- 
ber deed provided for an extension 
of the time for removing the timber 
for ten years by paying interest an- 
nually in advance, but it was incor- 
rectly recorded so as to indicate that 
such right of extension was for only 
three years, the rights of one taking 
a mortgage on the land for a valu- 
able consideration without notice 
must be determined as if the number 
of years mentioned in the original 
deed had been three instead of ten. 
O’Neill v. Cooner River Corp., 109 S. 
C852 95"SH 24, 

30. See case infra this note. 

[a] “As a result of a thorough 
examination of the decisions we con- 
clude that if a mortgage, entitled to 
be recorded, is left with the proper 
officer for that purpose, and the fees 
are paid, and is not withdrawn until 
there is indorsed thereon the re- 
corder’s certificate as above stated, 
and there is nothing to show why he 
should not rely upon that certificate, 
his lien will be protected against a 


subsequent purchaser without actual 
knowledge of its existence, although 
by a mistake of the recorder or his 
clerk, the name of the mortgagor is 
not correctly transcribed in the mort- 
gage book or in the mortgage book 
index.” Prouty v. Marshall, 36 Pa. 
Super. 527, 539. 

31. \Liexington Bank v. Cooper, 115 
Miss. 782, 797, 76 S 659 (“the mistake 
is patent upon the face of the record, 
and any reasonably prudent man 
would at once detect the mistake by 
an inspection of the-record’). And 
see infra note 34. 

32. Dawes v. Tucker, 178 Cal. 46, 
171 P 1068 (recorder’s error in copy- 
ing a trust deed requiring notice of 
sale to be published once a week, by 
writing “twice a week,” was not such 
as to render the recordation void, 
where all other matters were cor- 
rectly copied, so that a subsequent 
purchaser could not disregard such 
record as of no validity). 

33. La.—Taylor vy. Hotchkiss, 2 
La. Ann. 917, : 

Me.—Hill v. McNichol, 76 Me. 314. 

Minn.—Thompson v. Morgan, 6 
Minn. 292; Parret vy. Shaubhut, 5 
Minn. 328, 80 AmD 424, 

N. J.—Lembeck, ete, Brewing Co. 
v. Barbi, 90 N. J. Eq. 373, 106 A 552 
[aff 91 N. J. Ha. 538, 109 A 925]. 

N. Y.—Peck v. Mallams, 10 N. Y. 509. 

{a] A mortgage recorded in a fic- 
titicus name of the mortgagor so 
that a search in his real name would 
fail to disclose it is not constructive 
notice to a subsequent mortgagee of 
the real owner. Lembeck, etc., Brew- 
ing Co. v. Barbi, 90 N. J. Eq. 373, 377, 
106 A 552 [aff 91 N. J. Eq. 533, 109 
A 925] (“complainant contends that 
even though the proper name of the 
mortgagors is Borbely, and that the 
name by which they mortgaged the 
land was fictitious, yet, he being the 
real owner of the property, and the 
mortgage having been recorded, it 
is notice to all subsequent purchasers 
and mortgagees, citing the following 
cases in Support of his contention: 
Weihl v. Robertson, 97 Tenn. 458, 37 
Sw 274, 39 LRA 428; ‘Fallon ' v. 
Kehoe, 38 Cal. 44, 99 AmD 347; David 
v. Williamsburg City F. Ins. Co., 83 
N. Y. 265, 88 AmR 418. The case of 
Mackey v. Cole, 79 Wis. 426, 48 NW 
520, 24 AmSR 728, takes the oppo- 
site view. In this state the question 
does not seem to have arisen except 
indirectly. . . If the searcher is 
charged with the duty of searching 
for fictitious names, either in the 
chain of title, or for incumbrances in 
order to locate instruments of record 
affecting the premises involved, the 
recording system would be a nullity, 
and the searcher would be helpless, 
because he has no means of deter- 
mining what fictitious name may 
have been employed by a grantor or 
a mortgagor in a previous deed or 
incumbrance’’), 
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investigator.*4 


[§ 526] m. Indexing Record. Unless there is a 
statute expressly so providing,®® the index to the 
records of mortgages is no part of the record, and 
is not essential to make it effective as constructive 
notiee to third persons,*® and delay in indexing is 
Where there is such a statute and 
the recorder totally omits to comply therewith,?* 
or indexes the mortgage under a wrong name, the 
record is not notice to third persons,®® although 
other defects are not considered fatal, provided the 
index contains enough to direct a searcher to the 
particular mortgage in which he is interested, and 
provided the record itself is complete and correct. ay 
a deed or mortgage with con- 


immaterial.*" 


And one who takes 


84 lIowa.—Dargin v. Beeker, 10 
Iowa 571. 
Minn.—Thorwarth vy. Armstrong, 


20 Minn, 464. ; 

N. Y.—Muehlberger v. Schilling, 3 
NYS 705. 

N. C.—Royster v. Lane, 118 N. C. 
156; 24 SE 796. 

Oh.—Stanbery v. O’Neil, 9 Oh. Dec. 
(Reprint). 238, 11 CincLBul 260; 
Noble County Nat. Bank v. Dondna, 
7 Oh. Dec. (Reprint) 532, 3 CincLBul 


789. 

S. C.—Kennedy v. Boykin, 35 S. C. 
61, 14 SE 809, 28 AmSR 838. 

35. See statutory provisions; 
supra § 486 note 64. See also Rec- 
ords [384 Cyc 586 et seq]; Vendor 
and Purchaser [39 Cyc 1739]. 

{a] In North Carolina a statute 
enacted in 1921 (Pub. L. [1921] ¢ 
114) “may have an important bearing 
on the priority of liens as determined 
by the date of filing in connection 
with the indexing and cross-indexing 
of instruments.” Blacknall v. Han- 
cock; 182) No "C2-369) 93:73) 109) SE 72: 

36. U. S.—Hampton Lumber Co. v. 
Ward, 95 Fed. 3. 

Ala.—Amos v. Givens, 179 Ala. 
605, 60 S 829 (the fact that a mort- 
gage was not properly indexed, or 
was not indexed at all, does not af- 
fect the constructive notice which its 
filing for record gives of its exist- 
ence under the registration statute). 

Ga.—Chatham v. Bradford, 50 Ga. 
327, 15 AmR 692. 


Ind.—Nichol v. Henry, 89 Ind. 54. 
SR aRea Yk v. Vogel, 31 La. Ann. 
38. 

Mo.—Ryan v. Carr, 46 Mo. 483; 
Bishop v. Schneider, 46 Mo. 472, 2 
AmR 

Nebr.—Lincoln Bldg., ete., Assoc. 


Vv. one 10 Nebr. 581, 7 NW 327. 

N. Semon vy. Terhune, 4 OWING 
Eq. aay 2 A 18. 

N. Y¥.—Mutual L. Ins. Co. v. Dake, 
PRAbDDNCase81) Paflicsie N. Vil 25712 


N. C.—Davis v. Whitaker, 114 N. C. 
279, 19 SE 699, 41 AmSR 793. 
Oh.—Green v. Garrington, 16 Oh. 


St. 548, 91 AmD 103; Yarrington v. 
Green, 2 Oh. Dec. (Reprint) 721, 4 
WestLMonth 651. 

Or.—School Land Comrs. v. Bab- 
cock, "5 Or. 472: 

Pa. —Stockwell v. McHenry, 107 
Pa. 237, 52 AmR 475; Schell v. Stein, 
76 Pa. 398, 18 AmR 416; Speer v. 
Evans, 47 Pa. 141. 

Ss. C.—Armstrong v. Austin, 45 §S. 
C; 69, 22 SE 763, 28 LRA 172, 

Vt.—Barrett  v. Prentiss, (57 e)Vvit 
297; Curtis v. Lyman, 24 Vt. 338, 58 
AmD 174. The decision in Sawyer v. 
Adams, 8 Vt. 172, 30 AmD 459 does 
not, as explained in Curtis v. Lyman, 
24 Vt. 338, 342, 58 AmD 174, conflict 
with the statement in the text. 

“Tt was never heard that a certified 
copy of the record of a deed or mort- 
gage was objected to, or excluded as 
evidence, because a copy of the in- 
dex was not included as a portion of 
the record; and yet if it formed an 
essential portion of the record, it 
would always have to be certified as 


and 
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structive 


part thereof. 
history of the legislation on the sub- 
ject of the registration of deeds and 
mortgages, from the earliest time in 
England and in this State, which 
tends, in the least degree, to show 
that it has ever been supposed that 
indexing was any essential or neces- 
sary part wf registration.” Mutual 
Tims: (Comwve Dale 18.7, Neem a one Ose 

[a] Rule apylied.—Where a mort- 
gage executed by two landowners, 
and covering property belonging to 
each, was duly filed for record, fail- 
ure of the register of deeds properly 
to index it against the name of one 
of such owners was not a fault of 
the mortgagee, and was ineffective 
to discharge the land of such mort- 
gagor from the lien of the mortgage 
in favor of a subsequent purchaser. 
Hureka Lumber Co. v. Satchwell, 148 
N. C. 316, 62 SH 310. But see supra 
note 35 [al]. 

37. Scott v. Thomas, 211 Ala. 420, 
100 S 778 (the mortgagee not being 
responsible for the officer’s lack of 
promptness). 

38. Barney v.. McCarty, 15 Iowa 
510, 88 AmD 427; Noyes v. Horr, 13 
Iowa 570. 

39. Howe v. Thayer, 49 Iowa 154; 
Congregational Church Bldg. Soc. v. 
Scandinavian Free Church, 24 Wash. 
433, 64 P 750. 

40. Barney v. Little, 15 Iowa 527; 


White v. Hampton, 13 Iowa 259; 
Mohr vy. Scherer, 30 Pa. Super. 509 
[aff 1 LehighCoLJ 240]; Malbon vy. 


Grow, 15 Wash. 301, 46 P 330; Lane 
v. Duchac, 73 Wis. 646, 41 NW 962; 
St..Croix Land, ‘ete.,- Cov. Ritchie, 
73 Wis. 409, 41 NW 345, 1064. 

“Since the plain lan'guage of the 
statute treats deeds and mortgages 
alike, classifies them together, and 
specifically directs that all instru- 
ments affecting real property shall 
be indexed in the same general index, 
we find no difficulty in holding with 
the great weight of authority that a 
deed, absolute in form but intended 
as a mortgage, is notice to all the 
world of any and all rights which 
may be claimed thereunder, when 
recorded and indexed as its form 
suggests and the statute requires.” 
Haggerty v. Building Inv. Co., 1112 
Wash. 638, 643, 191 P 760. 

[a] Mere discrepancy in name.— 
Where a mortgage was given in the 
name of William McGregor, and a 
subsequent mortgage was given by 
him on the same property as J. W. 
McGregor, which fact was shown on 
the index to the mortgage record, the 
subsequent mortgagee was construc- 
tively notified of the prior mortgage. 
Loser v. Plainfield Sav. Bank. 149 
Iowa .672, 683, 128 NW 41101,. 31 
LRANS 1112 (“under the law of this 
state the index of a mortgagé record 
is required to show the name of the 
mortgagor, name of mortgagee, the 
book and page of the record, and the 
description of the land or lot cov- 
ered by the lien. The appellee’s 
mortgage was thus indexed. A sin- 
gle glance at this entry was suffi- 


There is nothing in the|cient to disclose, 


-ance 


[§§ 525-527 


notice of a prior encumbrance on the 
property, derived from other sources than the ree- 
ord, as where it is recited in the deed to his grantor, 
cannot complain of the want of notice because such 
encumbrance was not indexed.* 
proof to the contrary, it will be presumed that the 
entry in the general index and the actual recording 
of the mortgage were simultaneous,*? but there is 
no such presumption as against the contrary fact 
appearing upon the face of the index book.** 

[§ 527] n. Time When Record Gives Notice.** A 
mortgage begins to operate as notice to third per- 
sons from the time it is delivered to the recorder 
or filed for record,*® although some time may elapse 
before it is actually recorded at length;*® but it does 


In the absence of 


not merely the 
name under which the paper was 
executed, but the description of the 
land in substantially the same form 
of words in which it is described in 
appellant’s mortgage. Such an in- 
dex. gives to the investigator of a 
title a double check or protection 
against prior liens—one by tracing 
the succession of grantors and grant- 
ees, mortgagors and mortgagees by 
name; and another by the description 
of the property which appears to 
have been conveyed or mortgaged. 
If in such search he finds an entry 
indicating” that some one has at- 
tempted to sell or mortgage the same 
property in which he is about to in- 
vest his money, and especially if the 
name of the grantor or mortgagor so 
disclosed be such as to suggest any 
reasonable possibility of his identity 
with the person who is tendering an- 
other conveyance or mortgage of said 
property, it is putting it very mildly 
to say that, as a reasonably prudent 
man, the investigator will be put 
upon inauiry and held to have had 
notice of every fact which that in- 
quiry pursued with reasonable dili- 
gence would have brought to his at- 
tention. This is the principle which 
was held to govern in the case of 
Huston v. Seeley, 27 Iowa 183, and 
it is equally applicable to the case 
at bar’). 

[b] Order of entries.—Entries in 
the grantee’s index need not be made 
in the order in which the instruments 
were received, the statute not ex- 
pressly so providing. Lane v. Du- 
chac, 73 Wis. 646, 41 NW 962. 

41. Attna L. Ins. Co. v. Bishop, 
69 Iowa 645, 29 NW 761. 

42. Lane v. Duchac, 73 Wis. 646, 
41 NW 962. 

43. Hay v. Hill, 24 Wis. 235. 

44, See Vendor and Purchaser [39 
Cye 17237. 

45. Scott v. Thomas, 211 Ala. 420, 
100 S 778; Turman vy. Bell, 54 Ark- 
273, 15 Sw 886. 26 AmSR 35 [lim 
Oats v. Walls, 28 Ark. 244]; Meherin 
v. Oaks, 67 Cal. 57, 7.P 47. And see 
supra § 430 text and note 19; and 
cases infra note 46. 

[a] In New York “when a convey- 
is delivered to the clerk the 
statute provides, that it .shall be 
‘considered as recorded from the 
time of such delivery.’” Mutual L. 
Ins. Co. v. Dake, 87 N. Y. 257, 264: 

[b] Rule qualified.— Leaving a 
mortgage which ‘covers both realty 
and personalty in the town clerk’s 
office for record is not constructive 
notice of its existence as a real 
estate mortgage, unless it was left 
there to be recorded as such, and not 
merely as a chattel mortgage. Hunt, 
v. Allen, 73 Vt. 322, 50 A 1103. 

46. U. S.—Hudson v. Randolph, 66 
Fed. 216, 183 CCA 402, 

Ga.—Merrick v. Taylor, 14 Ga. A. 
81, 80 SE 343. 

Tll.—Kiser y. Heuston, 38 Ill. 252. 
{geese tracy. v. Jenks, 15 Pick, 

N. J.—Von Schuller v. Commercial 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number: 


oh 


3 


~ §§ 527-529] 


not impart such notice if, after being so filed, it is 
withdrawn from the files by the mortgagee or with 
his consent, and kept out until after the rights of 


third persons have attached.*7 


[§ 528] G. Failure To Record Mortgage—1l. Ne- 
cessity of Record and Effect of Failure To Record— 
Although an unrecorded mortgage, if 
duly executed, creates a lien on the property and 


a. In General. 


is valid as between the parties,*® 


effect of the recording acts is'that a mortgage does 
not constitute a valid charge or encumbrance on 
the land, as against any third persons not having 
actual notice of it,#9 unless and until it is duly 
But registry is a 
creature of statute,>4 and priority of a mortgage 
not within the recording act is not lost by failure 


recorded or filed for reecord.®° 


Inv. Bldg., ete., 
388, 51 A 932. 
Tenn.—Southern Bldg., ete., Assoc. 
v. Rodgers, 104 Tenn. 437, 58 SW 234. 
Vt.—Bigelow v. Topliff, 25 Vt. 273, 
60 AmD 264. 
And see supra § 525 text and note 


Assoc., 63 N. J. Eq. 


{a] The oviginal certificate of a 
register of deeds, as to when a mort- 
gage was received and recorded, is 
conclusive as between the mortgagee 
and a creditor attaching the premises 
subsequent to the time stated in such 


certificate. Tracy v. Jenks, 15 Pick. 
(Mass.) 465. 
[b] Where there is a discrepancy 


between the date of actual record of 
a mortgage as it appears on the 
record book and the constructive 
record shown by the indorsement 
made upon the instrument when de- 
posited, the former must prevail, un- 
less in the case of those having no- 
tice and knowledge of the latter. 


Donald v. Beals, 57 Cal. 399. 

47. Worcester Nat. Bank Vv. 
Cheeney, 87 Ill. 602; Kiser v. Heus- 
ton,..38 Ill. 2525 Yerger vi Barz, 56 


Iowa 77, 8 NW 769. And see Vendor 
and Purchaser [39 Cyc 1754 text and 
note 54]. 

[a] Restatement of rule. — 
“Though a mortgage is duly lodged, 
if it is afterwards withdrawn by the 
grantee, or by his authority, express 
or implied, and, while it is so not 
of record in the clerk’s office, the 
property is purchased by another 
without notice of it, it will not be 
enforced to the prejudice of the in- 
nocent purchaser; for in such a case 
the loss will fall on him who by his 
act brought it about.’’ Webb v. Aus- 
tin, 58 SW. 808, 809, 22 KyL 764. 
See Commonwealth Bank v. Haggin, 
1 A. K. Marsh. (Ky.) 306, 308 (“if, 
indeed, the proprietor of a deed of 
conveyance should withdraw it from 
the clerk before it was recorded, for 
the fraudulent purpose of deceiving 
creditors or purchasers, it might ad- 
mit of some question whether the 
deed would not be void as to him 
fupon general principles. He would 
certainly be liable, under such cir- 
cumstances, to repair any injury they 
might sustain’ Dy 

48. Larkin v. Hagan, 14 Ariz. 63, 
126 P 268; Deupree v. Watson, 216 
Fed. 483, 132 CCA 543 [dism 239 U. 
S. 656 mem, 36 SCt 167 mem, 60 L. 
ed. 488 mem] (a case in Kentucky); 
Nice’s App., Pa. 200. And see 
supra § 420. 

[a] An admission by a mortgagor 
of the due execution of an unrecorded 
mortgage, which was not acknowl- 
edged or certified, although sufficient 
as against himself, is no evidence as 
against a third person claiming an 
interest in the land. Dugger v. Col- 
lins, 69 Ala. 324. 

49. Effect of actual notice see 
infra § 5387. 

Lien as against subsequent: 
Creditor see infra §§ 534, 535. 
Purchaser or mortgagee see 

SS abow,, Doo. 

50. Ala.—Ohio L. Ins., 


infra 


etc., Co. v. 
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to record it.5? 


[41 C.J.] 569 


In Georgia, while the failure to record a deed 
of bargain and sale, under the law applicable to 


it, does not subject the land conveyed to a lien 


yet the general 


Ledyard, 8 Ala. 866. 


Ark.—Brown v. Nelms, 86 Ark. 


368, 112 SW 3738. 
Cal.—Call v. Hastings, 3 Cal. 179. 
Del.—Deakyne v. Lore, 5 Del. 354. 
Ind.—Routh vy. Spencer, 38 Ind. 393. 
Ky.—Holland y. Stubblefield, 182 
Ky. 282, 206 SW 459; Tennis Coal 
Co; ven Alisher, 2 43) Key. 223,00 l3 On Si 


197; Webb v. Austin, 58 SW 808, 22 
KyL 764; Blue v. Hoover, 4 KyL 889, 
12 Op soos 

La.—Cordeviolle v. Dawson, 26 La. 
Ann. 534; Carpenter v. Allen, 16 La. 
Ann. 435; Cassidy: v. His Creditors, 
2 Rob. 47; Gilbert v. His Creditors, 6 
La. 145; Martinez v. Layton, 4 Mart. 
N. S. 368. 

Me.—Bunker vy. Barron, 93 Me. 87, 
44 A 372. 

Mo.—Tate v. Sanders, 245 Mo. 186, 
149 SW 485, AnnCasi914A 998; Voel- 


pel v. Phenix Mut. L. Ins. Co., (A.) 
183 SW 679. 
ae M.—Moore v. Davey, 1 N. M. 
N. Y.—Johnson v. Stagg, 2 Johns. 
MOG ISeuN yma teNLUtUale ns. oO nu ee, 
Johns, oe 60 
N. D.—Rolette County Bank ov. 


Hanlyn, 48 N. D. 72, 183 NW 260. 
age .—Fosdick v. Barr, DOr st. 

Pa.—Nice’s App., 54 Pa. 200; Claw- 
son v. BHichbaum, 2 Grant 130. 

S. C.—Boyce v. Shiver, 3 S. C. 515; 
Ross v. State Bank, 22 S. C. Hq. 245; 
In re Rosenthal, 238 Fed. 597 Cafe 246 
Fed. 390, 158 CCA 454] (governed by 
the law of South Carolina). 

Tex.—Wolters v. Farmers’ L. Ins. 

o., (Civ. A.) 255 SW 666; Hampshire 
v. Greeves, (Civ. A.) 130 SW 665 [aff 
104 Tex. 620, 148 SW 147]. 

W. Va.—Atkinson vy. Miller, 34 W. 
Va. 115, 11 SE 1007, 9 LRA 544, 

Ont.—Maclennan v. Gray, 16 Ont. 
321. And see infra § 532 notes 79, 81. 

[a] ‘The lien of the mortgage de- 
pends upon the mortgage record and 
must stand or fall upon that record.” 
Stock v. German Catholic Press Co., 


280F Pas tate 79\ A 44 (where a: 


lease and ntortgage thereof, which by 
their express terms expire on a cer- 
tain date, are duly recorded, and the 
lease is extended after the expira- 
tion of the term named, but the ex- 
tension is not recorded, the mortgage 
lien is not extended, but is lost on 
the date when the original term of 
the lease expired; and this applies to 
the lien of the mortgage, not only on 
the leasehold estate, but also on the 
building and machinery belonging to 
the lessee). 

[b] A mortgage made before the 
cession of California to the United 
Sitates, although valid under the Mex- 
ican laws, is void as against a sub- 
sequent encumbrancer unless duly 
recorded. Call v. Hastings, 3 Cal. 
HGS: 

{c] Subordination to rights of 
junior lienors.—Where a senior mort- 
gagee has neglected to record his 
mortgage, and ,a complication of 
liens has resulted, so that the prop- 
erty cannot be sold Subject to the 
mortgage without interfering with 


against the grantor subsequently arising by opera- 
tion of law and not by contract, in thé case of an 
unrecorded security deed or mortgage the reverse is 
true, even though the holder of the noncontract hen 
has actual notice of the unrecorded instrument.®* 

[§ 529] b. Absolute Deed as Mortgage.*4 
principles hereinbefore stated®> apply to a deed 
absolute in form but intended by the parties as a 

mortgage ;°° whatever may be its effect between the 
original parties, it cannot operate’ as a mortgage, 
so far as concerns third persons without actual 
notice, unless the instrument of defeasance, bond 


The 


the rights of others, he cannot resist 
a foreclosure sale of the entire prop- 
erty, to satisfy all the liens in their 
proper order, although his mortgage 
is not yet due. Miller v. Stoddard, 54 


Minn. 486, 56 NW 181. 
[d] As against assignee for cred- 
itors.—(1) In several jurisdictions 


an unrecorded mortgage of realty is 
not a valid lien on the property as 
against an assignee for the benefit 
of the creditors of the mortgagor. 
Alexandria Bank v. Herbert, 8 
Cranch (U. S.) 56, 3 L. ed. 479; Betz 
v. Snyder, 48 Oh. St. 492, 28 NE 234, 
13 LRA 235; Snyder v. Betz, 2 ‘Oh. 
Cir.’ Ct. 485, 1. Oh.- Cir!’ Dee. 602. '(2/) 
But in Michigan and Pennsylvania 
the failure to record a mortgage of 
real estate does not vitiate the mort- 
gage as against an assignee for 
creditors of the mortgagor. Haug v. 
Detroit Third Nat. Bank, 95 Mich. 
249, 54 NW 888; Nice’s App., 54 Pa. 
200 (obiter). See generally Assign- 
ments for Benefit of Creditors § 272. 

[e] Mortgage executed in another 
state.—That a mortgage on. real 
property was executed in another 
state does not dispense with the 
necessity of registration, in order to 
give it validity as against creditors 
and subsequent purchasers. Dearing 
Vv. Lightfoot,” 16 Ala. 28: 

[f] In Maryland the provisions of 
the statute relating to the execution 
and recording of mortgages are not 
applicable to deeds of trust. Stan- 
hope v. Dodge, 52 Md, 483. 

{[g] In Minnesota a real estate 
mortgage filed (like a chattel mort- 
gage) in the office of the register of 
deeds, but not recorded, is not notice 
to those who do not have actual 
knowledge. St. Paul Blectric Co. v. 
Baldwin Engineering Co., 159 Minn. 
BZ AEOS aN Wee oF And see supra 
§ 425. 

[h] - In New York “a mortgage of 
real estate not recorded is good and 
valid as to all the world except the 
class of persons, expressly described, 
who purchase in good faith, pay a 
valuable consideration, and first re- 
cord their conveyances. Real Prop. 
L.. § 241 (L: [1896] e 547 p'607%).” ° In 
re Mosher, 224 Fed. 739, 745. 

[i] In Pennsylvania, under the 
—act of April 27, 1855, § 8, where a 
mortgage is given on a _ leasehold 
estate, it is necessary, in order to 
give it priority as against an execu- 
tion creditor of the mortgagor, that 
the lease should be recorded with the 
mortgage. Sturtevant’s App., 34 Pa. 
149. 

Insufficiency of record generally 
see supra § 524. 

51. Hutchinson v. Bramhall, 42 N. 
z: Pee 372, 7 A 873. And see supra 
§ 419, 

52. Hutchinson vy. Bramhall, 42 N. 
J.9HQ. 372) POA 873: 

53. In re Hammett, 286 Fed. 392. 
oe see infra § 537 text and note 

54. Record of absolute deed and 
defeasance see supra § 517. 

55. See supra § 528 notes 48, 49. 

56. See cases infra this section, 


570 [41 6.5. 


to reconvey, or declaration of trust is duly recorded 


as well as the deed.°®? 


[§ 530] c. Effect of Delay in Recording. Where 
a statute provides that a mortgage shall be 
as to subsequent purchasers or creditors, unless re- 
corded within a limited time,°® 
recordation is of no avail,®® at least as‘against third 
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& 


[§§ 529-530 


time.®° Independently of such a statute, the mort- 


gage will be inoperative as against any liens or 


““void’’ 


its subsequent 


persons whose rights have attached in the mean- 


57. U. S.—Hubbard v. Turner, 12 
F. Cas. No. 6,819, 2 McLean 519. 

Conn.—Freedman v. Avery, 89 
Conn. 5439. SF VAD 969 Si foll pives) “vs 
Stone, 51 Conn. 446]. 

Kan.—Holmes v. Newman, 68 Kan. 
AAS OO Oils 

Ky.—Lobban v. Garnett, 9 Dana 
389; Graham v. Samuel, 1 Dana 166. 

Me.—Bailey v. Myrick, 50 Me. 171; 
Smith v. Monmouth Mut. F. Ins. Co., 


50 Me. 96; Purrington v. Pierce, 38 
Me. 447. 

Md.—Hoffman v. Gosnell, 75 Md. 
577, 24 A 28; Owens v. Miller, 29 
Md. 144. 


Mass.—Moors v. Albro, 129 Mass. 
9; Newhall v. Burt, 7 Pick. 157; New- 
hall v. Pierce, 5 Pick. 450; Harrison 
v. Phillips Academy, 12 Mass. 456; 
Kelleran v. Brown, 4 Mass. 443. 

Mich.—Columbia Bank v. Jacobs, 
10 Mich. 349, 81 AmD. 792; Russell v 
Waite, Walk. 31. 

Minn.—Marston v. Williams, 45 
Minn. 116, 47 NW 644, 22 AmSR 719; 
Butman v. James, 34 Minn. 547, 27 
NW 66; Blakeley v. Le Duc, 25 Minn. 
448. 

Miss.—Mobile Bank y. Tishomingo 
Sav. Inst., 62 Miss. 250. 

Nev.—Gruber v. Baker, 20 Nev. 
453, 23 P 858, 9 LRA 303. 

N. J.—Essex County Nat. Bank vy. 
Harrison, 57 N. J. Ea. 91, 40 A 209; 
Glark .. Condit, .18 N.. Jo, Eqs 358. 

N. Y.—Stoddard v. Rotton, 18 N. 
Y. Super. 378; White v. Moore, 1 
Paige 551; Dey v. Dunham, 2 Johns. 
Ch. 182 [rev on the facts 15 Johns. 
555, 8 AmD 282]. 

Oh.—Kemper v. Campbell, 44 Oh. 
St. 210, 6 NE 566. 

Pa.—Corpman v. Baccastow, 
Pa. 363; Manufacturers’, Bank 
v. State Bank. 7 Watts & S. 335, 42 
AmD 240; Friedley v. Hamilton, 17 
Serge. & R. 70,17 AmD 638. 

Ss. D.—Bucholz v. Hinzman, 44 S. 
D. 336, 183 NW 993. 

Tex.—Stephens v. Keating, 17 SW 
37. 

Wash.—Keene Guaranty Sav. Bank 
v. Lawrence, 32 Wash. 572, 73 P 680. 
But see Haggerty v. Building Inv. 
Co.,. 4111, Wash. 638, 191 P 760, as 
quoted supra § 526 note 40. 

[a] A bond for a deed in the ordi- 
nary form is not an instrument of 
defeasance, within the meaning of 
Gen. St. (1901) § 4217, providing that 
a deed, purporting to be an absolute 
conveyance but intended to be de- 
feasible, shall not be effective as 
against any person other than the 
grantee or persons with actual 
knowledge, unless an “instrument of 
defeasance” shall be recorded with 
the register of deeds. Holmes v. 
Newman, 68 Kan. 418, 75 P 501. 

[b] The continued possession of 
land by the grantor, who has made a 
conveyance thereof, duly recorded, 
and taken back a bond of defeasance, 
which is not recorded, is not notice 
to third persons of the defeasible 
character of the deed. Hennessey v. 
Andrews, 6 Cush. (Mass.) 170. 

[c] As against attaching creditor. 
—Where a debtor’s land, subject to 
an unrecorded defeasance given to 
his grantor, is attached, the attach- 
ing creditor is not a 
without notice of the defeasance, 
unless he subsequently buys at the 
execution sale. Columbia ank v. 
Jacobs, 10 Mich. 349, 81 AmD 792. 

[d] In North Dakota it is pro- 
vided by statute that when a deed 


“purchaser” 


purports to be an absolute convey- 
ance but is intended to be defeasible, 
the grant is not effective as against 
a third person, unless an instrument 
of defeasance duly executed is re- 
corded therewith. Rev. Codes (1899) 
§ 4730 [construed Patnode v. Des- 
chenes, 106 NW 573; Vallely v. Graf- 
ton First Nat. Bank, 106 NW 127]. 

[e] In South Dakota “the effect 
of the statute is to declare that a 
grant of real property purporting to 
convey an absolute title vests in the 
grantee a title which cannot be de- 
feated or affected by an unrecorded 
defeasance, aS against any person, 
except those specifically named in 
the statute, who may acquire, 
through the grantee in such convey- 
ance, a title or equitable right in or 
to the land conveyed, without ‘actual 
notice’ of the existence of the de- 
feasance contract. Grigsby v. Verch, 
384 S. D. 39, 146 NW 1075; Brown v. 
Ride, 42S) Di 2621; 176. NW. 744.2’ 
Bucholz v. Hinzman, 44 -Si D. 336; 
341, 183 NW 993. 

58. See statutory provisions. 

59. U. S.—Alexandria Bank v. 
Herbert, 8 Cranch 36, 3 L. ed. 479. 

Ala.—Steiner v. Clisby, 95 Ala. 91, 
1008S 240,11, 'S.294 

Md.—Harding v. “Allen, 70 Md. 395, 
17. A 377;. Sixth. Ward Bldgs. Assoc. 
No. 5 v. Willson, 41 Md. 1506- 

N. C.—Ridley v. McGehee, 13 N. C. 


40. 

Pa.—Woodrow y. Blythe, 2 Del. 
Cor, Us. 

S. C.—Mowry v. Crocker, 33 S. C. 
436, )LaeS HS 3) bloom Wel Simms. 127 


S. C. 90, 3 SE 45; Williams v. Beard, 
18. C. 309 


[a] Delay as fraud.—(1) The 
mere failure to record a mortgage 
within the statutory time, in reli- 


ance on the mortgagor’s promise to 


pay the same within such time, does 
not render the mortgage fraudulent 
as to existing or subsequent cred- 
itors. Terre Haute Nat. State Bank 
v. Sanford Ford, etc., Co.. 157 Ind. 
10, 60 NE 699. And see Fraudulent 
Conveyances .§ 142. (2) In Indiana 
Rev. St. (1894) § 3350 provides that 
a conveyance not recorded within 
forty-five days after its execution 
shall be deemed fraudulent and void 
as against any subsequent purchaser, 
lessee, or mortgagee. Under this, it 
is- not necessary to show fraud in 
fact, in a suit by a subsequent bona 
fide mortgagee against the first mort- 
gagee. Schmidt v. Zahrndt, 148 Ind. 
447, 47 NE 335. (3) But this statute 
does not apply in favor of creditors 
of the mortgagor whose claims had 
accrued before the execution of the 
mortgage. Hutchinson v. Michigan 
City, Hirst, Nat. “Bank, 133) )indiy 2715 
30 NE 952, 36 AmSR 537. 

60. U. §.—Wyman v. Russell, 30 

Ga.—North v. Goebel, 138 Ga. 739, 
76 SE 46, 


F. Cas. No. 18,115, 4 Biss. 307. 
Ky.—Tolle vy, Alley, 24 SW 113. 


La.—Porche v. Le Blanc, 12 La. 
Ann. 778. 
Md.—Stanhope v. Dodge, 52 Md. 


ca Pfeaff v. Jones, 50 Md. 263. 


J.—Plume v. Bone, EP NE RUE MF 
63 note. 
Pa.—Pries, v. Null, i158 Pa, a5;) 27 
A 867. 


Ss. C.—South Carolina L., etc., Co. 
v. McPherson, 26 S. C. 431, 2 SE 267. 
[a] In Arkansas, under Kirby 
Dig. § 2467, binding the property of 
an accused to the payment of all 


claims attaching after its execution and before it 
is recorded,®! although the delay cannot be taken 
advantage ‘of by general creditors of the mort- 
gagor, not having acquired specific lens,°? unless 
the mortgagee is estopped®* as to such creditors,® 


fines and costs adjudged against him, 
and‘ § 5396 providing that every 
mortgage shall be a lien from the 
time it is filed for record, ‘and not 
before,” the state after indictment 
has a valid lien for costs prior to a 
mortgage of accused’s property, exe- 
cuted after the indictment and not 
recorded for eight months after eres 
cution. Western Tie, etc., Co. 
Campbell, 113 Ark. 570, 576, 169 sw 
253, AnnCas1916C 943 (“it does not 
follow that the State would have a 
lien as against equities of third par- 
ties not within the registration stat- 
utes; but where the statute has, as 
in this case, unconditionally pro- 
vided that there shall be no lien until 
the mortgage is recorded, it would 
be straining the language of the 
lawmakers to say that an unrecorded 
mortgage should be valid as against 
the State’s statutory lien’’). 


61. U. S.—Truman v. Weed, 67 
Fed. 645, 14 CCA 595. 
Cal.—Smith v. Randall, 6 Cal. 47, 


65 AmD 475. 
Ga.—Parker v. Jones, 57 Ga. 204. 
Minn.—Whittacre v. Fuller, 5 Minn. 


508. 

N. M.—Moore v. Davey, 1 N. M. 
303. 

N. C.—Davidson v. Beard, 9 N. C. 
520. 

Pa.—Foster’s App., 3 Pa. 79. 


And see supra § 528. 

[a] As against attachment.—The 
lien of a mortgage executed before 
the levying of an order of attach- 
ment, but not recorded until after- 
ward, is prior to the lien of the at- 
tachment, although the attaching 
creditor may not, at the time of the 
levy, have had any notice of the 
mortgage. Northwestern Forward- 
ine Co. v. Mahaffey, 36 Kan. 152, 12 
a dealt AR 

[b] As against execution creditor. 
—(1) The l.en of an execution levied 
on land is superior to that of a prior 
unrecorded mortgage, although the 


mortgage is subsequently recorded 
before the execution sale. Stevenson 
v.. Texas), ete. RY Coy 105m ose cess 


26 L. ed. 1215; Hawkins v.. Files, 51 
Ark. 417, 11. SW 681. ~(¢2)/On°* the 
other hand it has been held that the 
lien of a mortgage, unrecorded at the 
date of a judgment, but recorded 
before the sale upon an execution 
issued thereon, is prior to the lien of 
the judgment. Holden v. Garrett, 28 
Kan. 98. 

62. Cutler v. Steele, 93 Mich. 204, 
53 NW 521; Gill v. Pinney, 12 Oh. St. 
88; King v. Fraser, 28 S. C. 543; Mc~ 
Candlish v. Keen, 13 Gratt. (54 Va.” 
61 


{a] A mortgage recorded after 
tho time prescribed by the recording 
acts is nevertheless a lien from the 
date of its actual record, and will 
take priority over the claims of all 
creditors who have not previously 
established a lien, where there is no 
question as to the honesty of the 
debt secured by the mortgage. South 
Carolina Loan, etc., Co. v. McPher- 
SON, 20092) Cn) Sole gta aO ts 

63. Estoppel affecting priority see 
infra § 550 et seq. 

64. Drummond v. Smith, 118 NYS 
718 (a mortgage valid in its incep- 
tion, given for a money loan and for 
a past indebtedness at the time the 
mortgagor was solvent, was withheld 
from record by the mortgagee to 
enable the mortgagor to obtain 
eredit. Subsequently the mortgagee 


For later cases, developments and changes in the law See cumblarive Annotations, same title, page and note number. 
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especially if they are prior creditors,°> nor by any- 
one not prejudiced thereby, that is, whose rights 
did not attach until after the recording, because 
as to such a person the delay in recording the mort- 
gage cannot found a new right.°° Where, however, 
a mortgage is withheld from record by the mort- 
gagor, and not recorded until after his death, it is 
invalid as against the administrator of his insolvent 
estate, who represents the creditors. 

In Louisiana delay in recording an act of sale 
does not defeat the vendor’s privilege and mortgage 
in favor of a ereditor of the vendee, who held a 
legal or judicial mortgage against him, if the mort- 
gage and privilege were recorded at the same time 
with the act of sale.% 

[§ 531] d. Reinscription. By statute in Louisi- 
ana,°® a mortgage, to be effective against third per- 
sons, must not only be duly inseribed (recorded), 
but must be reinseribed within the period of ten 
years from the original inscription, failing which, 
it loses its rank and priority as a lien as against in- 
tervening liens or rights of third persons.7° The 
reinscription must be made strictly in accordance 
with the provisions of the statute,“4 and the neces- 
sity of it is not dispensed with by the pendency 


learned of the insolvency of the 
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—Civ. Code art 3329 provides that, if 
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of an action to foreclose the mortgage,’? nor by 
such circumstances as would ordinarily stop the 
running of a statute of limitations.7* But the fail- 
ure to reinscribe does not cancel or discharge the 
mortgage as between the original parties or as to 
any persons who have not in the meantime acquired 
adverse rights,“* nor can it be taken advantage of 
by a purchaser from the mortgagor who has ex- 
pressly assumed the payment of the mortgage debt.’® 
And an ancient act of mortgage need not be re- 
inscribed where the debt it secured was acknowl- 
edged in a notarial act whereby it was declared to 
be secured by mortgage on the same property 
specially described, and the second act was season- 
ably recorded prior to the record of an act acknowl- 
edging a subsequent debt.7¢ 

[§ 532] 2. Lien of Unrecorded Mortgage—a. As 
against Subsequent Purchasers or Encumbrancers— 
(1) In General. A mortgage’? which has not been 
recorded, although it may be a valid security given 
for a real debt, and effeetive between the parties 
to it,’* does not attach as a lien upon the land to 
the prejudice of subsequent purchasers or encum- 
brancers in good faith, for value,’® and without 
actual notice*® of the mortgage,*! or their grantees 
76. Hart v. Caffery, 39 La. Ann. 


mortgagor, who obtained credit from 
third persons, who examined the rec- 
ords and did not know of the unre- 
corded mortgage. Thereafter the 
mortgage was recorded. It was held 
that the mortgagee could not enforce 
the mortgage against the subsequent 
ereditors). 

65. See infra this note. 

[a] Rule applied.—The withhold- 
ing from record by agreement, for 
several years, of deeds given to se- 
cure loans to the owner, is not such 
fraud against a prior creditor of 
owner as will preclude the grantee 
from claiming her lien on the land, 
although the situation would be dif- 
ferent as to subsequent creditors. 
Stark v. Cooper, 203 Mo. A. 238, 248, 
217 SW 104 (‘it is held in the case 
of Boone County Nat. Bank v. New- 
kirk, 144 Mo. 472, 473, 46 SW 606, 
that to withhold a deed or mortgage 
from record is not presumptive of 
fraud’’). 

As against subsequent creditors 
see infra § 534. 

66. Elder v. Derby, 98 Ill. 228; 
Scott v. McMurran, 7 Blackf. (Ind.) 
284, 

67. Sanford v. DeForest, 85 Conn. 
694, 84 A 111 [overr Haskell v. Bis- 
sell, 11 Conn. 174]. 


638. Jumonville v. Sharp, 27 La. 
Ann. 461, 
69. La. Civ. Code art 3367. 


A somewhat similar statute in 
Montana see supra § 504 note 83 
et seq. 

70. Fillastre v. St. Amand, 32 La. 
Ann. 352; De St. Romes v. Blanc, 31 
La. Ann. 48; Byrne v. Citizens’ Bank, 
23 La. Ann. 275; Levy v. Menz, 23 
La. Ann. 261; Johnson v. Lowry, 22 
La. Ann, 205; Kohn v. McHatton, 20 
La. Ann. 223; Robinson v. Haynes, 19 
La. Ann. 132; Liddell v. Rucker, 13 
La. Ann. 569; Roche v. Groysilliere, 
13 La. 238; Lovell v. Gragin, 136 U. S. 
130, 10 SCt 1024, 34 L. ed. 372 (gov- 


erned by the law of Louisiana). And 
see supra § 427. ; 
fa] Minor’s mortgage.—The  in- 


scription of a minor’s mortgage pre- 
serves the mortgage during the tu- 
torship, although it should continue 
for more than ten years, but if it 
fs not reinscribed within ten years 
after the end of the tutorship the 
mortgage will preémpt. Lemelle y. 
Thompson, 34 La. Ann. 1041. 

{[b] Death of mortgagor does not 
obviate the necessity for reinscrip- 
tion. Gagneux’s Suce., 40 La. 701, 
4S 869. 

{c] Frand as to second mortgagee. 


a person who has given a mortgage 
on his property takes advantage of 
the neglect to register the mortgage 
and engages the same property to 
another person without informing 
him of the first mortgage, he shall 
be considered guilty of fraud and 
Subject to damages. But this does 
not apply where the first mortgage 
was duly recorded, but has not been 
reinscribed within ten years. Liddell 
Veanucker 3" ta. Ann.) 569: 

[d] RBeinscription of a mortgage 
upon property belonging to a suc- 
ecssion is unnecessary after such 
property has been sold and reduced 
to possession. Ynogos’ Succe., 13 La. 
Ann. 559. 

[e] Statute retroactive.—The pro- 
visions of the code relating to the 
necessity of reinscribing mortgages 
applied to mortgages executed before 
its promulgation. Roche v. Grovsil- 
liere, 13 La. 288. 


Hee Batey v. Woolfolk, 20 La. Ann. 
[a]. The mere recital in an act of 


sale or mortgage of a prior mort- 
gage, inscribed more than ten years 
before, is not equivalent to a rein- 
scription of it and cannot supply the 
want of such reinscription. Batey v. 
Woolfolk, 20 La. Ann. 385; Gremil- 
lon’s, Suce:, 4 Ua. Ann. (411) 

72. Watson v. Bondurant, 30 La. 
Ann. 1; Barelli v. Delassus, 16 La. 
Ann. 280; Young v. New Orleans City 
Bank, 9 La. Ann. 193; Hyatt v. Gal- 
lier, 6 La. Ann. 321; Pickett v. Fos- 
Cer) 1a Usa obs LopoOet. 998) kor 
li. ed. 829 (governed by the law of 
Louisiana), 

73. Johnson v. Lowry, 22 La. Ann. 
205 (record office closed for two or 
three years); Kohn v. McHatton, 20 
La, Ann. 223 (suspension of prescrip- 
tion during the Civil War). 

{a] Possession by mortgage cred- 
itor under voidable title.-—Preémp- 
tion of a mortgage by failure to re- 
inscribe cannot take place pending 
the possession of the mortgaged 
property by the mortgage creditor, 
who holds under a voidable tax sale: 
and if such sale should be annulled 
the mortgage will revive with the 
same rank it held at the date of the 
sale. New Orleans Ins. Assoc. v. 
Labranche, 31 La. Ann. 839, 

74. See supra § 427. 

75. McDaniel v. Guillory; 23 La. 
Ann. 544; Batey v. Woolfolk, 20 La. 
Ann. 385; Dupuy v. Dashiell, 17 La. 
60; Cucullu v. Hernandez, 103 U. S. 
105, 26 L. ed. 322 (governed by the 
law of Louisiana). 


894, 2 S 788. ; 

77. See infra this note. : 

[a] Instrument “in the nature of 
a mortgage.’—Where the owner of a 
bond for title to land in South Caro- 
lina assigned the same to a bank, 
and thereafter such bank, in_ con- 
sideration of the payment of the 
owner’s indebtedness by the claim- 
ant bank, together with the owner, 
assigned the bond for title to secure 
to’ the claimant bank the repayment 
of the sums advanced, the assign- 
ment of the bond for title, being in 
writing, was an instrument in the 
nature of a mortgage, and, under 
S. C. Civ. Code (1912) § 3542, was in- 
effective as against subsequent 
creditors and purchasers for a valu- 
able consideration without notice, 
where not duly recorded within ten 
days after execution or delivery. 
Georgia Railroad Bank vy. Kopperl, 
246 Fed. 390, 391, 158 CCA 454 [aff 
238 Fed. 597]. 

78. See supra § 420; 
notes to this section. 

79. Humphrey v. Buell-Crocker 
Lumber Col, 174 N.C. 514, 939 SH 
971; and cases infra note 81. 

{a] “As against purchasers for 
value an unrecorded mortgage has 
no validity either by way of passing 
title or creating a lien, equitable or 
otherwise.” Wood v. Tinsley, 138 
N. C. 507, 510, 51 SE 59 [quot Hooper 
v. Tallassee Power Co.,' 180 N. C. 
651, 105 SE 327]. 

[b] Im lieu of official bond.—In 
North Carolina ‘the statute (Rev. 
265) permits the execution of a mort- 
gage or deed in trust in lieu of an 
official bond, but the ‘Statute is ex- 
ceptional in its provisions, and must 
be strictly observed’ (Eshon _ v. 
Chowan County Bd. of Comrs., 95 N. 
Cc. 75, 76), ‘and the instrument when 
so executed is still a mortgage or 
trust deed and not a bond, and must 
be legally registered before it can 
prevail against the registered deed 
of a subsequent purchaser.” Hooper 
v. Tallassee Power Co., 180 N. C. 
651, 652, 105 SH'327. 

In North Carolina see infra § 537 
note 16 [e]. 

Bona fide purchaser, who is and 
who is not see supra §§ 474-490; and 


and infra 


infra $° 633. 

80. Effect of actual notice see 
infra § 537. 

81. U. S.—Pickett v. Foster, 149 


U.S... 505,°13 SCt 998, 37 Li. ed. 829% 
Lovell v. Cragin, 186 U. S. 130, 10 
SCt 1024, 34 L. ed. 372; Bacon v. 
Northwestern Mut. L. Ins. Co., 131 


572 [41 C.J3.] 


with notice;*? and it has been held 


WAS FEZ 58 OS Cte 7 Sit, Soa eda ml 2S 
Ridings v. Johnson, 128 U. S. 212, 
Se SCO 72.532. Lb. eda 401 waStevenson 
Vie Mexas) eteu: Rar COLD AUSuOs; 
26 L. ed. 1215; Neslin v. Wells, 104 
U. S. 428, 26 L. ed. 802; Patterson v. 
De La Ronde, 8 Wall. 292, 19 L. ed. 
415; Beals v. Hale, 4 How. 37, 11 
L. ed. 865; Anthony vy. Butler, 13 Pet. 
423, 10 L. ed. 229; Alexandria Bank v. 
Herbert, 8 Cranch $6, 3 L: ed. 479; 
Bright v. Buckman, 39 Fed. 243; Mc- 
Cormack v. James, 36 Fed. 14; Met- 
ropolitan Trust Co. v. Pennsylvania, 
etc., R. Co., 25 Fed. 760; Brundenell 
Vv. Vaux, 4 EE: Cas. “No. 2/049, 2 Dall. 
S02s— Hunt. veannnis se Lac. iCas, NY 
6,892, 2 Woods 103; Sturgess 
Cleveland Bank, 23 F, Cas. No. 13; 571, 
38 McLean 140. 

Ala.—Thompson y. Union Bank, 
Cicer Con 204 TATat= 2935 8b: eS 3885 
O’Neal v. Seixas, 85 Ala. 80, 4 S 745; 
Wood v. Lake, 62 Ala. 489; McRae v. 
Newman, 58 Ala. 529; De Vendal v. 
Malone, 25 Ala. 272; Coster v. Geor- 
gia Bank, 24 Ala. 37. 

Alaska.—Nestor v. Hoit, 1 Alaska 
567. 

Ark.—Bogenschultz v. O’Toole, 70 
Ark. 253, 67 SW 400. 

Cal.—Slaker v. McCormick-Saeltzer 
Comet 9 Cali 238%; 7s ©. los. Cobiter)§ 
County Bank v. Fox, 119 Cal. 61,51 
P 11; Emeric v. Alvarado, 90 Cal. 444, 
27 P 356; Odd Fellows’ Sav. Bank v. 
Banton, 46 Cal. 603; Call v. Hastings, 
Bh Opus Salley 

Ga.—Benson v. Green, 80 Ga. 230, 
4 SE 851; McGuire v. Barker, 61 Ga. 
3839; Hardaway v. Semmes, 24 Ga. 
305; McRaney v- Perry, 9 Ga. A. 738, 
72 SE 188. 

Hawaii.—Henriques v. Kalokuoka- 
maile, 23 Hawaii 706: Hardy v. Rug- 
gles, 1 Hawaii 457. 

Ill.—Thorpe v.‘Helmer, 275 Ill. 86, 
113 NE 954; English vy. Lindley, 194 
Ill. 181, 62 NE 522; Shannon yv. Hall, 
Ret PI Sb ae 2 25 ARs 14.6 2 Al Vis ve 
Morrison, 63 Ill. 181, 14 ‘AmR ZS 
Ogden v. Ogden, 79 Til. A. 488 Laff 
180 Tll. 543, 54 NE 750]. 

Ind.—Carson v. Wickhoff, 148 Ind. 
596, 47 NE 1067; Schmidt v. Zahrndt, 
148 Ind. 447, 47 NE 335. 

Iowa.—Yerger v. Barz, 56 Iowa 77, 
8 NW 769; Stewart v. Huff, 19 Iowa 
557; Brazelton v. Brazelton, 16 Iowa 
417. 


Kan. — Northwestern Forwarding 
ie v. Mahaffey, 36 Kan. 152, 12 P 

Ky.—Louisville Bldg., ete., Assoc. 
v. Greene, 59 SW 508, 22 KyL 959; 
Buckner v. Davis, 43 Sw 445, 19 Kyl 
1349; Schmidt v. Carter, 95 syngas 
23 Sw 364, 15 KyL 402; Stephens v. 
Barnett, 7 Dana 257; Swigert v. State 
Bank, 17 B. Mon. 268: Bibb v. Wil- 
liams, AST By Mon: 579; Deupree vy. 
Watson, 216 Fed. 483, 132 CCA 543 
[dism 239 U. S. 656 mem, 36 SCt 167 
mem, 60 L. ed. 488 mem] (under Ken- 
tucky statute). 

Me.—Putnam v. White, 76 Me. 551; 
Boggs v. Anderson, 50 Me. 161; Jack- 
son v. Ford, 40 Me. 381. 

Md.—Cissel v. Henderson, 88 Md. 
574, 41 A 1068. 

Achy Banal Sa v. Fitch, 98 Mass. 


Mich.—Belcher v. Curtis, 119 Mich. 
1, 77 NW 310, 75 AmSR 376; Belding 
Sav. Bank v. Moore, 118 Mich. 150, 
76 NW 368; Gordon v. Constantine 
Hydraulic Co., 117 Mich. 620, 76 NW 
142; Haug v. Detroit Third Nat. 
Bank, 95 Mich. 249, 54 NW _ 888; 
Burns v. Berry, 42 Mich. 176, 3 NW 
924; Van Aken y. Gleason, 34 Mich. 
aiTsa Weed Vv. lyon, EHarrna) 36s 
Thompson v. Mack, Harr. 150. 

Minn.—Kellogg v. Kelley, 69 Minn. 
124, 71 NW 924; Van Meter v. 
Knight, 32 Minn. 205, 20 NW 142. 
hae ee: .—Prewett v. Dobbs, 21 Miss. 

1 

Mo.—Keith, etc., Coal Co. v. Bing- 
ham, 97 Mo. 196, ‘10 SW 32; Wilson 
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that a bona fide | purchaser will be protected against a prior un- 


v. Milligan, 75 Mo. 41. 

Nebr.—Burrows _ v. 
Nebr. 464, 58 NW 947. 

N. J.—Leonard v. Leonia Heights 
Land Co., 81 N. J. Eq. 438, 85 A -602 
[rev on other grounds 81 N. J. Eq. 
489, 87 A 645, AmnnCasi914C 749]; 
McCrea v. Newman, 46 N. J. Eq. 473, 
19 A 198; Clement v. Bartlett, 33 
N. J. Eq. 43; Pancoast v. Duval, 26 
N. J. Eq. 445; Decker v. Clarke, 26 
Na dev tuGeel 63. 

N. Y.—Decker v. Boice, 83 N.» Y. 
215; De Lancey v. Stearns, 66 N. Y. 
157; Greene v. Warnick, 64 N. Y. 220; 
Cary v. White, 52 N. Y. 138; Breed v. 
Auburn Nat. Bank, 57 App. Div. 468, 
68 NYS 68 [aff 171 N. Y. 648 mem, 
63 NE 1115 mem]; Hardin v. Dolge, 
46 App. Div. 416, 61 NYS 753; State 
Trust Co. v. Casino Co., 19 App. Div: 
344, 46 NYS 492; Larned v. Donovan, 
84— Eran 25330032) NY Swi tol Lattenloe 
Ni. Ys 341,.49 NE 942]; Ward v. Is- 
bill, 73 Hun 550, 26 NYS 141; Had- 
wards v. Maeder, 57 Hun 594, 11 NYS 
285; Riley v. Hoyt, 29 Hun 114; Rice 
v. Dewey, 54 Barb. 455; Jackson v. 
McChesney, 7 Cow. 360, 17 AmD 521; 
Jackson v. Campbell, 19 Johns. 281; 
Clute v. Robison, 2 Johns. 595; Van- 
derkemp v. Shelton, 11 Paige 28; 
Gouverneur v. Lynch, 2 Paige 300. 

N. C.—Cowan v. Green, Ou INKEAC. 
384. 

Oh; MEA? v. Snyder, 48 Oh. St. 492, 
28 NE 234, 18 LRA 235; New Vienna 
Bank v. Johnson, 47 Oh. St. 306, 24 
NE 508, 8 LRA 614; Ramsey v. Jones, 
41 Oh. St. 685; Doherty vy. Stimmel, 
40 Oh. St. 294; Paine v. Mason, 7 
Oh. St. 198; Brown v. Kirkman, 1 
Oh. St. 116: White v. Denman, 1 Oh; 
St. 110; Holliday v. Franklim Bank, 
16 Oh. 533; Mayham vy. Coombs, 14 
Oh. 428; Stansell v. Roberts, 13 Oh. 
148, 42 AmD 193; Magee v. Beatty, 8 


Hoyland, 40 


Oh. 396. 

Or.—Laurent v. Lae og, 32 Or: 
1 Die ee 8'0: 

i, Oberholtears Vey apse a el Eee 


583, 17 A 143, 144; Parke v. Neeley, 
90 Pa. 52; Brooke’s App., 64 Pa. 127; 
Luch’s App., 44 Pa. 519; Bratton’s 
App:, )8mPa, 64: Burke iv... Allen, 3 
Yeates 351; Parker v. Wood, 1 Dall. 
436, 1 L. ed. 212; In re Speer, 10 Pa. 
Super. 518; Ollendike’s Pet., 9 Pa. 
Dist. 95; Girard Trust Co. v. Tobias, 
30 Pa. Co. 473. 

Ss. C.—Turpin v. Sudduth, 53 S. C. 
295, 31 SE 245, 306; Armstrong v. 
Austin, 45 S:; C, 69, 22 SH 7638, 29 
LRA 772; Norwood v. Norwood, 36 
S.C. 331, 15 SE 382, 31 AmSR 875; 
Summers v. Brice, 36 S. C. 204, 15 
SE 374; Mowry v. Crocker, 33 S. C. 
436, 12 SE 38; Williams _v. Beard, 1 
S. C. 309; Barnwell v. Porteus, 11 
SiCihig a2i9e 

S. D.—Bueholz v. Hinzman, 44 S. 

Chamberlin, 5 


D,. 336, 188 NW 993 

Tenn.—Jones Nis 
Heisk. 210; Ruggles vy. Williams, 1 
Head 141; Whiteside v. Watkins, (Ch. 
A.) 58 Sw 1107; Cantrell vy. ‘Ford, 
(Ch. A.) 46 SW 581. 

Tex.—Turner v. Cochran, 94 Tex. 
480, 61 SW 923; Stephens v. Keating, 
17 SW 37; Kennard y. Mabry, 78 
Tex. 151, 14 SW 272; McKeen vy: 
Sultenfuss, 61 Tex. 325; McVey v. 
United Timber, ete., Assoc., (Civ. A.) 
270 SW 572; Openshaw v. Dean, 59 
Tex. Civ. A! "498, 125 SW 989; Ander- 
son v. Casey- -Swasey Co; (Civ. INED) 
120 SW 918 [rev on other grounds 
103 Tex. 466, 129 SW 349]; South- 
western Mfg. Co. v. Hughes, 24 Tex. 
Civ. A. 637, 60 SW 684; Oak Cliff 
College for Young Ladies v. Arm- 
strong, (Civ. A.) 50 SW 610; Hays 
vy. Tilson, (Civ. A.) 35 SW 515. 

Vt.—Roberts v. W. H. Hughes Co., 
86 Vt. 76, 83 A 807; Passumpsic Sav. 
Bank y. Buck, 71 Vt. 190, 44 A 93; 
ad v. Lyman, 24 Vt. 338, 58 AmD 

Va.—Hunton v. Wood, 101 Va. 54, 
43 SE 186; Preston y. Nash, RiOsnViese she 


Wash.—Coolidge v. Schering, 32 
Wash. 557, 73 P 682; Howard v. 
Shaw, 10 Wash. 151, 38 P 746. 

W. Va.—Abney v. Ohio Lumber, 
etce., Co., 45 W. Va. 446, 32 SE 256; 
Cox v. Wayt, 26 W. Va. 807. 

Wis.—Allison v. Manzke, 118 Wis. 
11, 94 NW 659; Jarvis v. Dutcher, 16 


Wis. 307. 

- Eng. — Fullerton v. Provincial 
Bank, [1903] A. C. 309; Credland v. 
Potter, L. R. 10 Ch. 8; Battison =v. 
Hobson, [1896] °2° Che 4035 sinyare 
Wight’s Mortg. Trust, L. R. 16 Eq. 
41. 

Se v. Coughlin, 18 Can. 


C. 553; Vansickler v. Pettit, 5 Can 
iy 41. 
N. B.—Doe v. Watts, 4 N. B. 441; 
Murchie v. Theriault, 1 N. B. Eq. 588. 
Ni.) S.—Oxley, -v. (Culton,- 32 sNems: 


256; Gould v. McGregor, 13 N. S&S. 
339. 
Ont.—McMillan v. Munro, 25 Ont. 


A. 288; Boucher v. Smith, 9 Grant 
Ch. 347. 

Newfoundl.—Little v. Dullahanty, 
1 Newfoundl. 114. 

And see supra § 528 note 50. 

[a] Registration of a deed of 
trust to secure a debt is necessary to 
give validity to it as against cred- 
itors of, or purchasers from, the 
grantor. Withrell v. Murphy, 154 
N. C. 82, 69 SE 748; Openshaw _ v: 
Dean, 59 Tex. Civ: A. 498, 125 SW 
989. 

{b] A mortgage to secure the 
purchase money of land, although 
not recorded (1) takes precedence 
over a prior judgment lien against 
the vendee, but the rule is different 
as to subsequent judgments. Thorpe 
v. Helmer, 275 Ill. 86, 113 NE 954. 
(2) The. fact that an . unrecorded 
mortgage is for the purchase money 
gives it no priority over a later re- 
corded mortgage. Jackson vy. Reid, 
SO, scany, LOS Meee s0S a. aCe wy eres 
deed recited that it was given subject 
to a mortgage from a person named, _ 
with interest from a certain date, it 
was not such notice as to cause a 
purchaser from the grantee to take 
subject to an alleged purchase-money 
mortgage not recorded, and dated 
after the date from which the mort- 
gage recited bore interest, where a 
recorded mortgage was found on the 
property, made by the party named, 
and dated on the day from which 
the mortgage recited bore interest. 
Volk v. Eaton, 219 Pa. 649, 69 A 91. 

[ec] Courts of equity, notwith- 
standing the recording acts, will con- 
trol and dispose of so much of the 
purchase money of land as remains 
unpaid, so as to protect a previous 
bona fide purchaser by an unrecorded 
mortgage, so far as this can be done 
without infringing upon the equit- 
able rights of the subsequent pur- 
chaser or of third persons, Wynn 
v. Carter, 20 Wis. 107. 

82. See infra this note. 

[a] Rule applied.—A bill to fore- 
close a mortgage on land held by 
defendants as purchasers from per- 
sons who had taken the title more 
than seven years previously, . with- 
out notice of the prior unrecorded 
mortgage, now sought to be fore- 
closed, was held, in the absence of 
any allegations of fraud or offer to 
prove actual notice of such mort- 
gage, dismissible for want of equity, 
although the present defendants may 
at the time of acquiring title have 
had notice of the outstanding mort- 
gage. Ziembinski v. Wasniewski, 95 
N., J. Eq. 57, 59, 122 A 304 (‘the de- 
cisions in this state are clear that 
one who takes title to real property, 
even with notice, actual or con- 
structive, of an encumbrance, from 
one who had no notice thereof, and 
was a bona fide purchaser when his 
deed was placed on record, takes the 
title free and clear of the encum- 
brance. Rutgers v. Kingsland, 7 


For later cases, developments and changes in the law see cumulative Annotations, same title, Dame and note number, 
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recorded mortgage, although the mortgage is subse- 
quently registered before the registration of the 
deed to the purchaser.®* But the rule does not apply 
where two mortgages are made and executed simul- 
taneously, since neither of them, although first re 
corded, can be called a ‘‘subsequent’’ conveyance,** 
nor does it apply in favor of a purchaser after fore- 
closure and before the recording of the foreclosure 
It seems that a mortgagee of realty whose 
conveyance has been executed before but has not 
been delivered by the mortgagor until after the exe- 
cution of a purchase-money mortgage is not a sub- 


deed.*4% 


N. J. Eq. 178 [aff 7 N. J. Eq. 6581]; 
Holmes v. Stout, 10 N. J. Eq. 419; 
Capital) SCifcles Now 11 VB. Ue ev. 
Schmitt, 84 N. J. Eq. 95, 92 A 596’). 

83.. Hibernia Sav., ete, Soc. v. 
Harnham, 158 Cal. 578,'96 P 9, 126 
AmSR 129; McGuire v. Barker, 61 Ga. 
339; Hawley v. Bennett, 5 Paige (N. 
Y.) 104. 

[a] Assignee of recorded mort- 
gage.—An assignment of a junior re- 
corded mortgage, taken in good faith 
and for a valuable consideration, 
without knowledge of a senior un- 
recorded mortgage, is a prior lien to 
such senior mortgage, although the 
assignment was recorded after the 
recording of such senior mortgage 
and its assignment. Sodus First 
Nat. Bank v. Conant, 112 Misc. 663, 
666, 183 NYS 683 (‘a vendee of 
premises (and the same would. be 
true of the assignee of the unre- 
corded mortgage) took it subject to 
the lien of the mortgage, irrespective 


of the ownership thereof. Purdy v. 
Paintin ston, 2 * Ny oY.) 33459339500 1 
AmR 532’). 


[b] In Georgia the title of a pur- 
chaser of land by deed of bargain 
and sale, accompanied with posses- 
sion, acquired subsequently to the 
execution of a security deed but 
prior to its record, without notice 
of its existence, prevails over that 
of the holder of the security deed, 
although the deed of the purchaser 
was not recorded until after the 
record of the security deed. Randall 
v. Hamilton, 156 Ga. 661, 119 SE 595, 
32 ALR 342. 


Root Greene v. Warnick, 64 N. Y. 
8414, Stone v.. Kansas City, etc., 


R. Co., 261 Mo. 61, 169 SW 88 (a pur- 
chase of the equity of redemption 
after the foreclosure of a deed of 
trust, but before the recording of the 
foreclosure deed and without notice 
of the foreclosure, does not avoid the 
foreclosure sale as between the pur- 
chaser. of the equity and the pur- 
chaser under foreclosure, but, at 
most, the failure to record the fore- 
closure deed would only let in the 
purchaser of the equity to redeem 
from the deed of trust). 

ei a v. Hulbert, 59 N. 


Priority of purchase-money mort- 
gages see supra § 470. 

86. Johnston v. Shortridge, 93 Mo. 
227, 6 SW 64; Moore v. Le Maire, 169 
App. Div. 154, 154 NYS 822; Dunham 
v. Dey, 15 Johns. (N. Y.) 555, 8 AmD 
282; Hampshire v. Greeves, (Civ. A.) 
130 SW 665 [aff 104 Tex. 620, 143 SW 
147]. And see supra § 478 note 95; 
and infra § .537. 

{a] Rule restated and qualified.— 
(1) A purchaser of property taking 
the same in good faith and for value 
is entitled to protection against an 
unrecorded mortgage on the prem- 
ises of which he had no notice, actual 
or constructive (Osborn v. Carr, 12 
Conn. 195; Porter v. Seabor, 2 Root 
(Conn.) 146; MceDaid v. Call, 111 Ill. 
298; Baldwin v. Sager, 70 Ill. 503; 
Citizens’ State Bank vy. Julian, (Ind.) 
54 NE 390; Collins v. Davis, 132 N. 
C. 106, 43 SE 579; Hagle Ben. Soc.’s 
App., 75 Pa. 226); (2) nor knowledge 
of facts sufficient to put a prudent 
man on inquiry (Slattery v. Rafferty, 
93 Ill. 277). 


MORTGAGES 


statute.®° 


Mortgagees. 


{[b] Constructive notice of pur- 
chase-money mortgage.—It was held 
by a divided court that a purchaser 
or mortgagee of real property for a 
valuable consideration is not charge- 
able with constructive notice, under 
Real Prop. L. § 291, of the recitals 
of an unrecorded. deed in the chain 
of his title to the effect that there 
was a purchase-money mortgage. 
Ebling Brewing Co. v. Gennaro, 189 
App. Div. 782, 179 NYS 384. 

{c] Purchaser from purchaser 
with notice.—A purchaser of land, 
without notice of a prior unrecorded 
mortgage, who takes from a pur- 
chaser with notice of it, will not be 
affected by the notice to his vendor. 
Varick v. Briggs, 6 Paige (N. Y.) 323 
[aff 22 Wend. 543]. See Ward v. 
Isbill, -73 Hun 550, 26 -NYS. 141 
(where a grantee takes his deed 
without notice of a prior unrecorded 
mortgage, the title of a vendee of 
such grantee is not affected by the 
mortgage, although it was recorded 
before the vendee received his deed). 
{d] In Kentucky under St. § 485, 
providing that no mortgage shall be 
valid against a purchaser for valu- 
able consideration without notice 
until it is recorded, an unrecorded 
mortgage is valid against a subse- 
quent mortgagee who had notice of 
the existence of the prior mortgage, 
or knowledge of such facts as would 
lead to inquiry which would discover 
the existence thereof. Cox v. Guar- 
anty Bank, etc., Co., 199 Ky. 115, 250 
aon 804. And see supra § 506 note 
ae Credland v. Potter, L. R. 10 
th. 8. 
gs. Ark.—Western Tie, etc., Co. v. 
Campbell, 113 Ark. 570, 169 SW 253, 
AnnCasi1916C 943; Bogenschultz v. 
O’Toole, 70 Ark. 253, 67 SW 400. 
Cal.—Benedict- v. Peppers, 58 Cal. 


18. 

Ill.— Schultze v. Houfes, 96 Ill. 335. 
Ind.—Central Trust, ete, Co. v. 
Kirkman, 73 Ind. A. 633, 127 NE 452. 


Iowa.—Freeburg v. HBEksell, 123 
Iowa 464, 99 NW 118. 

Me.—Hayden v. Russell, 119 Me. 
38, 109 A 485. 

Mich.—Warner v. Whittaker, 6 


Mich. 133, 72 AmD 65. 
Nebr.—Merriman v. Hyde, 9 Nebr. 
113, 2 NW 218. 

N. Y.—Dusenbury v. Hulbert, 59 N. 
Virose.” Peck? vo. Hallamis, 10 Ng Y¥. 
509. 

Ss. C.—Zorn vy. Savannah, etc., R. 
Cog (SSCs 90: 

Tex.—Anderson v. Casey-Swasey 
Co:, 103 Tex. 466, 129 SW 349. 
Vt.—Roberts v. W. H. Hughes Co., 
86 Vt. 76, 83 A 807. 

And see Chattel Mortgages § 194. 
{a] Part payment.—Where a pur- 
chaser of land received notice of a 
prior unrecorded mortgage on it, 
after he had paid part of the pur- 
chase money, but not all, he cannot 
claim the protection of a purchaser 
without notice as to the unpaid bal- 
ance. Warner v. Whittaker, 6 Mich. 
133, 72 AmD 65; Thomas v. Stone, 
Walk. (Mich.) 117. 

[b] Payment of preéxisting debt 
as consideration.—(1) It has been 
held that an absolute payment and 
discharge in whole or in part of a 
preéxisting debt is sufficient to make 
the creditor a bona fide purchaser for 


mc 
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sequent purchaser within the meaning of a recording 


[§ 533] (2) Who Are Bona Fide Purchasers or 
To constitute one a bona fide pur- 
chaser, within the rule just stated, he must have 
taken without actual notice of the unrecorded mort- 
gage®*—and a mortgagee is under no obligation to 
make any inquiries with the view to discovery of 
unregistered interests8’—for a valuable considera- 
tion,®® under some form of deed or conveyance pur- 
porting to grant him a title to or interest in the 
property or a lien upon it.8® Even if the recording 


a valuable consideration (Sipley v. 
Wass, 49 N. J. Eq. 463, 24 A 233); 
(2) on the other hand that the pro- 
tection accorded to a purchaser for 
value cannot be claimed where the 
consideration consisted merely in 
giving credit for the amount of the, 
purchase money on claims held by 
the purchaser against the vendor 
(Zorn v. Savannah, etc., R. Co., 5 S. 
Cc. 90), (3) and that there must be 
anew consideration moving between 
the parties, the mere receiving of a 
conveyance in part payment of a pre- 
existing indebtedness not being suf- 
ficient (Hayden v. Russell, 119 Me. 
38, 109 A 485; De Lancey v. Stearns, 
66 N. Y. 157). And see supra § 488 
note 75. 

89. Mellon’s App., 32 Pa. 121; 
MacDonald v. Tew, 32 Ont. L. 262, 7 
OntWN 325 (both of the foregoing 
cases holding that an assignee for 
the benefit of creditors is not a 
“purchaser” within the meaning of 
the rule); and cases infra this note. 

[a] A lessee of land is a pur- 
chaser for valuable consideration. 
Waskey v. Chambers, 224 U. S. 564, 
32. SCt..597, 56 L. edi. 885, AnnCas 
1913D 998 [foll Henriques v. Kalo- 
kuokamaile, 23 Hawaii 706, 709]. 

[b] A grantee who takes merely 
a guitclaim deed is not a bona fide 
purchaser under the recording acts, 
and his rights are subordinate to a 
prior unrecorded mortgage. Smith 
v. Mobile Branch Bank, 21 Ala. 125; 
Snow v. Lake, 20 Fla. 656, 51 AmR 
625. 

{c] Execution purchaser.—(1) In 
the absence of notice, an unrecorded 
mortgage is void as against a pur- 


chaser at a sale under execution 
against the mortgagor (Barker v. 
Bell, 37 Ala. 354); (2) but not, it 


seems, where the mortgage, although 
unrecorded at the time the writ is- 
sued, was recorded before the sale 
(Sappington v. Oeschli, 49 Mo. 
244). 


{d] In Georgia under Civ. Code 
(1910) § 38257 an assignment of a 
bond or title as security for a debt, 
which clearly expresses itS purpose 
and specifies the debt and the prop- 
erty, is in legal effect a mortgage, 
and, to be effective against subse- 
quent liens, must be recorded. Ful- 
ler v. Atlanta Nat. Bank, 254 Fed. 
278, 165 CCA 566 [certiorari den At- 
lanta Nat. Bank v. Fuller, 249 U. S. 


599 mem, 39 SCt 257 mem, 63 L. ed. 
796 mem]. 
[e] Defendants’ pleas of innocent 


purchaser were sustained in Garner 
v. Boyle, 97 Tex. 460, 79 SW 1066 
(where an attorney, acting under a 
power authorizing him to clear the 
title to lands belonging to a married 
woman, and conveying to him a half 
interest therein in consideration of 
his services, €xpended time and 
money in performing his part of the 
contract without knowledge or no- 
tice of the rights of others under a 
prior unrecorded trust deed, such at- 
torney and his grantee, who was also 
without notice, were bona fide pur- 
chasers, and therefore took a _ su- 
perior title to that of the benefici- 
aries under the trust deed, under 
Rev. St. [1895] art 4640, providing 
that all conveyances of land not re- 
corded are void as to subsequent 
purchasers for value without notice). 
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acts are not so framed as expressly to inelude junior 
mortgagees within their protection against prior un- 
recorded mortgages, still a mortgagee is a purchaser 
and his mortgage is a conveyance under such stat- 


utes,°° and the rule also applies 


assignee of the subsequent mortgage,’ and in favor 
of the trustee in a deed of trust and the ereditor 


secured by it.9? 


In a case governed by a Torrens act®* it has been 
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in favor of an 
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is not a bona fide purchaser for value.% 

[§ 534] b. As against Subsequent Creditors*°—(1) 
In General. As the laws are framed in some states, 
an unrecorded mortgage is invalid as against subse- 
quent creditors of any rank or class,°® at least where 
the mortgage is not recorded until after the death 
of the mortgagor;®* but in others only against cred- 


itors who have acquired a specific lien or charge 


declared that, until registration of his deed, a person 


90. Seevers v. Delashmutt, 11 
TOWa Liss viii AnD yi 39)s Porter me Ve 
Green, 4 lowa 571; New Jersey Title 
Guarantee, etc., Co. v. Jersey Co-op. 
Realty Co., 90UN I. -Ed. 615, 110) A 
109; Coonrod v. Kelly, 113 Fed. 3878 
{aff 119 Fed. 841, 56 CCA 353] (con- 
struing N. J. Rev. St. § 22); Moore 
v. Ragland, 74 N. C. 343; Allison v. 
Manzke, 118 Wis. 11, 94 NW _ 659; 
Rowell v. Williams, 54 Wis. 636, 12 
NW 86. 

[a] Second mortgage not re- 
_ corded. —A second mortgagee who 
has not had his mortgage recorded 
is not to be regarded as a subsequent 
bona fide purchaser. Berry v. Mutual 
Inst Co}'2 Johns, Ch. CN. Y.)- 603! 

[b] In New Jersey the ancient 
statutes of the state did not extend 
this protection to junior mortgagees, 
and it was considered that they were 
not purchasers. Low v. Goldtrap, 
TON a 272. 

91. Burns v. Berry, 42 Mich. 176, 
3 NW 924. And see infra § 701. 

92. Davis v. Beazley, 75 Va. 491; 
Cox v. Wayt, 26 W. Va. 807. 

93. Torrens Act generally 
Records [34 Cyc 597 et seq]. 

°$4. Brace v. Superior Land Co., 65 
Wash. 681, 118 P 910. 

95. As against prior creditors see 
supra § 530 note 65, 

96. Sixth Ward Bldg. Assoc. No. 
5 v. Willson, 41 Md. 506; Henderson 
v. McGhee, 6 Heisk. (Tenn.) 55 [foll 
Raht v. Warren, 5 Tenn. Civ. A. 115 
decided in 1914, and overr in effect 
Kinsey v. Dearmon, 5 Coldw. (Tenn.) 
392; Gwynne v. Hstes, 14 Lea (Tenn.) 
662. But see Herman v. Clark, 
(Tenn. Ch. A.) 39 SW 873, decided in 
1896 and apparently following the 
two cases last above cited]. 

[a] In South Carolina Rev. St: 
(1893) § 1968 declares that mort- 
gages not recorded within forty days 
after their execution shall be void 
as against subsequent creditors of 
the mortgagor without notice, and, if 
not recorded within such time, shall 
be valid only from the date of record. 
It was held that a creditor whose 
claim accrued before the execution 
of a mortgage by the debtor was not 
a subsequent creditor within such 
statute, and hence his claim was not 
entitled to priority over a mortgage 
subsequently issued, although it was 
not. recorded for more than forty 
days after its execution. Armstrong 
v. Carwile, 56 S. C. 463, 35 SE 196. 
See further as to construction of 
statute infra note 5 [a]. 

{b] In Washington creditors, ad- 
vancing money while the debtor. was 
in possession and apparently the 
owner of the entire title to all prop- 
erty on which he carried on his 
business, did so on the faith of his 
Ownership. thereof, where such ad- 
vances were all made subsequent to 
the execution of an unrecorded deed 
of such property by the debtor and 
without their knowledge that there 
was such a deed, and the grantee 
in the deed was estopped from as- 
serting a prior right over the pes 
of those ereditors. Duke v. L. 
Stayton Co.,132 Wash. 69, 231 P iT 

97. Nice’s App., 54 Pa.’ 200 (a 
debt secured by an unrecorded mort- 
gage, without possession under it 
taken in the lifetime of the mort- 
gagor, cannot, upon his death, take 


see 


precedence of his general debts, but 
must come in for its share as one 
of them). And see supra § 530 
note 67. 

98. Southern Bank, etc., 
Mathers, (Fla.) 106 S 402; Blair 
State Bank v. Stewart, 57 Nebr. 58, 
77 NW 870; Oak Cliff College v. 
Armstrong, (Tex. Civ. A.) 50 SW 610. 

[a] “More failure to record a 
mortgage is not a ground for set- 
ting it aside for the benefit of sub- 
sequent creditors who have ac- 
quired no specific lien on the prop- 
erty described in the mortgage.” 
Blennerhassett v. Sherman, 105 U.S. 
100, 117, 26 L. ed. 1080. 

{[b] In Kentucky (1) the statute 
provides that no mortgage shall be 
valid “against creditors” until it 
shall be lodged for record. Holt v. 
Crucible Steel-Co., 224 U. S. 262, 32 
SCt 414, 56'L. ed. 756 (quoting the 
statute). “(2) Upon the question who 
are included in the term “creditors” 
in that provisiom the decisions of the 
court of appeals of the state have 
not been uniform. Holt v. Crucible 
Steel Co., supra (so stating). (3) 
Nevertheless it is considered that 
the term includes subsequent ‘‘cred- 
itors without notice, who by ‘their 
diligence secure a specific lien upon 
the property as by execution or at- 
tachment before the mortgage is re- 
corded” (Holt v. Crucible Steel, Co., 
supra; Clift v. Williams, 105 Ky. 
559, 49 SW 328, 51 SW 821, 20 KyL 
1261, 21 KyL 551; Wicks v. McCon- 
nell, 102 Ky. 434, 43 SW 205, 20 KyL 
84), (4) but does not include subse- 
quent creditors without notice who 
have not secured such a lien (Holt 
v. Crucible Steel Co., supra [foll In 
re Brown, 228 Fed. 533]; Deupree v. 
Watson, 216 Fed. 483, 132 CCA 543 
[aff 201 Fed. 962]). (5) A surety 
on a note to a bank, on payment of 
the note, took an assignment of it 
and sued the maker and issued an 
attachment one day after the surety 
on a prior note of the same maker 
to the same bank recorded a mort- 
gage from the maker. Thereafter 
the bank and prior surety were made 
parties to the action. It was held 
that under St. § 496, as amended in 
1916 (Acts [1916] c 41), the claims 
of the parties to proceeds of the 
sale of the attached property were 
of equal dignity as, regardless of 
priorities before the mortgage was 
recorded, the statute had the effect 
of putting a stop to acquisition of 
rights thereafter. Kerrick v. West, 
211 Ky, 807, 808, 278 SW 128 (“It is 
but fair to say that this case was 
disposed of in the lower court and 
briefed in this court prior to the 
publication of the opinions of this 
court in Mason v. Scruggs, 207 Ky. 
66, 268 SW 8338, and Larimore v. 
Perkinson, 208 Ky. 382, 271 SW 69, 
which cases settled the uncertainty 
created by the amendment of 1916 
to section 496 of the statutes. In 
those cases we held that an unre- 
corded mortgage is not good as 
against antecedent creditors, who, at 
some time prior to the recording of 
the mortgage or deed of trust, have 
secured some equity in the prop- 
erty, nor good against creditors who 
become such subsequent to the mak- 
ing of such mortgage and prior to 
its recording. The appellant falls in 


(Comes 


upon the property,®* not including general unsecured 


the latter class and so as against 
his claim, appellees’ mortgage gives 
them no priority in the land. At 
the time, though, that appellant sued 
out and levied his attachment, ap- 
pellees’ mortgage was of record. 
While the putting of it to record 
could not give appellees a priority 
over appellant’s general claim or 
affect his status as it then existed, it 
did have the effect of putting a stop 
to any further acquisition of rights 
beyond what then _ existed. This 
was the evident purpose of the sec- 
tion in question—to require that 
mortgages and liens be promptly put 
to record and to penalize their hold- 
ers so long as they remained pocket 
liens. But once put to record, they 
should, from that time on, be good, 
and while they could not upset 
rights as then existing, their re- 
cording should put a stop to the 


further acquisition of rights as 
against them’). (6) In an early case 
it was held that an unrecorded 


mortgage of a slave was fraudulent 
and void not only as against credi- 
tors of the mortgagor but as against 
purchasers under an execution, 
Helm v. Logan, 4 Bibb 78 [crit In 
re Watson, 201 Fed. 962, 976 (aff 
216 Fed. 483, 132 CCA 543 [app 
dism 239 U. S, 656 mem, 86 SCt i67 
mem, 60 L. ed. 488 mem])]. 

[c] In Ohio “in the absence of 
statutory provision and fraudulent 
intent, the negligent or inadvertent 
failure to record a deed or mortgage 
does not make the conveyance in- 
valid as to subsequent creditors who 
have not obtained a specific lien or 
hold upon the mortgi1ged premises.” 
Hicks v. Second Na‘. Bank, 224 Fed. 
535.56; 139°CCA 615. To same effect 
Gill v. Pinney, 12 Oh. St. 38. 

[d] Subsequent creditors may 
impeach a mortgage for fraud (1) 
and in this connection the withhold- 
ing of the mortgage from record 
may be an_ evidence of fraud. 
Heathman v. Rogers, 54 Ill. A. 592 
(an unrecorded mortgage is a secret 
lien and not favored either at law 
or in equity); Belcher v. Curtis, 119 
Mich. 1, 77.NW 310, 75 AmSR 376 
(a mortgage which was not recorded 
because it would impair the mort- 
gagor’s credit is fraudulent as 
against a subsequent judgment cred- 
itor, who extended credit on the 
faith of the mortgagor’s apparently 
unencumbered title to the land). 
(2) The mere fact that the mort- 
gagee withholds the mortgage from 
record, even where it is done at the 
request of the mortgagor or under a 
secret agreement with him, although 
it is a badge of fraud, does not nec- 
essarily and of itself make the mort- 
gage fraudulent and void as _ to 
subsequent creditors. Haas v.. Stern- 
bach, 156 Ill. 44, 41 NE 51; Stern- 
bach v. Leopold. 50 Ill. A. 476 [aff 
156 Ill. 44, 41 NE 51]; Hutchinson v. 
Michigan ‘City First Nat. Bank, 133 
Ind. 271, 30 NE 952, 36 AmSR 587. 
(3) And an unrecorded mortgage was 
held valid as against a judgment 
creditor where there was no agree- 
ment between mortgagor and mort- 
gagee not to record, and no fraud on 


the part of the mortgagee. Hord v. 
Harlan, 143 Mo. 469, 45 SW 274. 
fee see Fraudulent Conveyances 
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creditors,®® attaching creditors'—although the rule 
is otherwise in some jurisdictions as to attaching 
creditors*—or assignees for the benefit of creditors,’ 
The right of subse- 
quent creditors is sometimes regulated by special 


or creditors by writ of elegit.4 


statutory provisions.® 


In Maryland a deed of trust,® not recorded within 
six months after its execution, is valid and effective 
from the time of record as against all creditors of 
the grantor, becoming such after registration; and 
as to all creditors who contracted with the grantor 
after its date and before recording, without notice 
thereof, it has the effect of a contract for convey- 


99. Hutchinson vy. Michigan City 
First Nat. Bank, 133 Ind. 271, 30 NH 
952, 36 AmSR 5387; Kirkpatrick v. 
Caldwell, 32 Ind. 299; Sappington v. 
Oeschli, 49 Mo. 244; Goldsboro Nat. 
Bank v. Hill, 226 Fed. 102 (governed 
by the law of North Carolina); Du- 
laney v. Willis, 95 Va. 606, 29 SE 
324, 64 AmSR 815. 

[a] In Virginia the withholding 
of a debtor’s mortgage from record 
does not constitute an act of con- 
structive fraud as against subse- 
quent creditors where the mort- 
gagee does nothing in addition to 
give to the debtor a fictitious credit. 
Maupin v. Levison, (Va.) 128 SH 
255, 258 (“merely withholding the 
deed from record and remaining 
quiet do not constitute fraud in law. 
Henry v. Payne, 126 Va. 1, 8, 9, 100 
SE 845’). 

{b] In West Virginia an unre- 
corded deed is void as to creditors 
whether they have notice or not. 
Abney v. Ohio Lumber, etc., Co., 45 
W. Va. 446, 32 SE 256. 

1. Rea v. Wilson, 112 Iowa 517, 
84 “NW 5393-Campion= v. * Kille, 15 
N. J. Eq. 476 [aff 14 N. J. Ea. 229]; 
Wright v. Franklin Bank, 59 Oh. St. 
80, 51 NE 876; Murphy v. Plankinton 
Bank, 1'3°-S.D. 501, 83 NW 575. 

[a] In Porto Rico a eautionary 
notice of attachment granted by ju- 
dicial decree and entered in the 
registry of property gives the cred- 
itor preference only with regard to 
the property entered, over’ those 
who may have other claims against 
the same debtor contracted subse- 
quently to such entry; it does not 
impair the right acauired by mort- 
gage of the lands attached, prior to 
the entry of the attachment, not- 
withstanding that the record of the 
mortgage was made after the entry 
of the attachment. Hidalgo v. Gar- 
cia de Ja Torre, 4 Porto Rico 64. 


2. Beamer vy. Freeman, 84 Cal. 
554, 24 P 169; Wheaton v. Dyer, 15 
Conn. - 307; Holford v. Patterson, 


(Tex. Civ. A.) 240 SW 341, 346. 

[a] Construction of North Da- 
kota statute.— Comp. L. (1913) 
§ 5594, providing that every unre- 
corded mortgage, etc., of real estate 
shall be void as against “any attach- 
ment levied thereon or any judgment 
lawfully obtained, at the suit of any 
party, against the person in whose 
name the title to such land appears 
of record, prior to the recording of 
such conveyance,” gives an attaching 
creditor priority only where the suit 
and the attachment proceedings are 
against the one in whom the record 
title appears at the time of the suit 
and the levy of the attachment. 
Crosson v. Kartowitz, 43 N. D. 466, 
469, 175 NW 868. 

In Kentucky see supra note 98 [b]. 


3. Alexandria Be aig v. Herbert, 8 
Cranch (U. S.). 36, L. ed. 479; 
. Kellogg v, Kelley, 69 Minin. 124, 71 
NW 924. 

4 Childers v. Smith, Gilm. (21 
Va.) 


196. 

[a] “It is the law of Connecticut 
that the lien acquired by the attach- 
ment of a creditor of the grantor of 
a deed not recorded within a reason- 
able time, is superior to the title of 
the grantee of such deed, in the 
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ance.” 


ously 


tion.?° 


absence of notice to the attaching 
ereditors of the existence of such 
deed.” Newtown Sav. Bank v. Law- 
rence, 71 Conn. 358, 364, 41 A 1054, 42 
A225. 

5. See statutory provisions. 

[a] In South Carolina (1) the 
statute requires mortgages to be re- 
corded within forty days, otherwise 
they are of no effect against subse- 
quent creditors without notice, but 
the statute also provides that the 
recording “subsequent to the expira- 
tion of said forty days shall from 
the date of such record operate as 
notice to all who may subsequently 
thereto become creditors or _ pur- 
chasers.” The construction of these 
provisions is that if the subsequent 
creditor has no lien at the time of 
the recording beyond the forty days, 
then he stands on an equal footing 
with the mortgage creditor; if he 
has acquired a lien then he must be 
satisfied first. But for all other pur- 
poses, after the mortgage has been 
recorded, although after the statu- 
tory limit, it is to be regarded as if 
a new mortgage had been made as 
of the day of record, having a lien 
from the date of recording, which 
cannot be displaced by any lien sub- 
sequently acauired by record or 
otherwise. Brown v. Sartor, 87 S.C. 
116, 120, 69 SE 88 (‘“‘the rule which 
the statute was intended to estab- 
lish, and, we think, its plain mean- 
ing, is that mortgages not recorded 
within the time fixed are invalid as 
to subsequent creditors whose debts 
were contracted before actual rec- 
ord, but that after actual record no 
superior lien can be acquired by 
judgment or otherwise’’). See fur- 
ther as to the South Carolina statute 
supra note 96 [a]. (2) Prior to the 
amendment made by the. statute 
above quoted it was held that, where 
land was conveyed as security for 
money advanced under a prior verbal 
agreement, so as to constitute the 
vendee an edauitable mortgagee, sim- 
ple contract creditors or lien cred- 
itors whose judgments were recov- 
ered after notice of the recorded 
deed could not claim that they were 
subsequent creditors of the mort- 
gagor for valuable -consideration 
without notice. Miller v. Wroton, 82 
S: C. 97, 63 SE 62, 449: 

“6. Deed of trust in Maryland see 
supra § 514 note 40 [a] (2). 

~ 7 Kinsey v. Drury, 146 Md. 227, 
126 A 125. 

8 See supra § 457 note 33 [a] 


Me 
Effect of actual notice see infra 


§537. 

9. U. S.—Lash v. Hardick, 14 F. 
Cas: No. 8,097, 45, Dill}. 505, 5 Re- 
porter 552. 


Ala.—Chadwick v. Carson, 78 Ala. 
116; Barker v. Bell, 37 Ala. 354; De 
Vendell v. Hamilton, 27 Ala. 156. 
Ark.—Cleveland v. Shannon, 12 
Sw 497; Hawkins v. Files, 51 Ark. 
417, 11 SW 681. 

Fla.—Eldridge v. Post, 20 Fla. 579. 
Ga.—New England Mortg. Secu- 
rity Co. v. Ober, 84 Ga. 294, 10 SE 
625; Holst v. Burrus, 79 Ga. 111, 4 
SE 108; Richards v. Myers, 63 Ga. 
762; Shepherd v. Burkhalter, 13 Ga. 
443, 58 AmD 523. 
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[§ 535] (2) Judgment and Execution Creditors. 
In most jurisdictions a creditor who obtains a judg- 
ment and has the same duly entered or docketed, 
without notice of an unrecorded mortgage*® previ- 
given by his debtor on land to which the hen 
of the judgment attaches, will take precedence of the 
mortgage, and as to him the mortgage will not be 
enforceable against the land until he is satisfied.® 
In some, however, the contrary rule prevails, and 
the judgment is a lien on the equity of redemp- 
And it has been held that the mere docket- 
ing of a judgment does not create a lien upon a 


Pre ag ita eer v. Forrester, 1 Bush 

Miss.—Mississippi Valley Co. 
Chicago, etc., R. Co., 58 Miss. 846. 

N. J.—Sipley v. Wass, 49 N. J. Eq. 
463, 24 A 233. Compare infra this 
note [c]. 

N. C.—Tarboro v. Micks, 118 N. C. 
162, 24 SE 729; Bostic v. Young, 116 


Vv. 


N.C. 766, 21 SE 552. 

N. D.—Crosson_v. Kartowitz, 43 
N. D. 466, 175 NW 868. 

Oh.—Home Bldg., etce., Assoc. v.- 
Clark, 43 Oh. St. 427, 2, NE 846; 
Tousley v. Tousley, 5 Oh. St. 78; 
White v. Denman, 1 Oh. St. 110; 


Jackson v. Luce, 14 Oh. 514; Mayham 


v. Coombs, 14 Oh. 428; Acklin v. 

Waltermier, 749" Ohs)' Cini’ Ctas3t2; me 

Oh. Cir. Dec. 629. 3 
Pa.—Lahr’s App. 90 Pa. 507; 


Jaques v. Weeks, 7 Watts 261. 

Tex.—Barnett v. Squyres, 93 Tex. 
193, 54 SW 241, 77 AmSR 854; Gor- 
don-Sewall v. Walker, (Civ. A.) 258 
SW 233. 

Va.—Hunton v. Wood, 101 Va. 54, 
43 SE 186; Heermans v. Montague, 
20 SE 899; McCance v. Taylor, 10 
Gratt. (51 Va.) 580; McCullough 
Vince ta 8 Leigh (85 Va.) 

And see Judgments § 926 text and 
note 17. 

{a] Execution levied before no- 
tice.—(1) Such a creditor’s position 
is even stronger if he has caused 
execution on his judgment to be 
levied on the land before notice of 
the mortgage. Tate v. Brittain, 10 
N. C. 55; Davidson v. Beard, 9 N.C. 
520; Stevenson v. Texas, etc., R. Co., 
105 U.S. 703,’ 26 L. ed:-1215 (Texas); 
(2) And in Kentucky it has been held 
that execution must be sued out be- 
fore notice. Underwood v. Ogden, 
6 B. Mon. (Ky.) 606. 

[b] In Minnesota (1) the rule of 
the text obtains. Dutton v. McRey- 
nolds, 31 Minn. 66, 16 NW 468. (2) 
A judgment lien takes precedence of 
an unrecorded mortgage only when 
the judgment is against the person 
in whose name the title appears of 
record, prior to the recording of the 


mortgage Golcher vy. Brisbin, 20 
Minn. 453. 
[c] In New Jersey it appears 


that the statutory provision making 
an unrecorded mortgage void as 
against a subsequent judgment cred- 
itor without notice does not apply to 
a mortgage given by an ancestor as 
against a judgment recovered 
against his heir. Voorhis v. Wester- 
velt, 43 N: J. Eq.. 642, 12 A 533,23 
AmB 315 [aff 42 N. Ds Eq. 179, 6 A 


10. Cal.—Ukiah Bank v. Petaluma 
Sav. Bank, ,100 Cal. 590, 35 P 170. 
Kan.—Swarts v. Stees, 2 Kan. 236, 
Schmalsle, 


85 AmD 588. 

Mont.—Vaughn v. 10 
Mont. 186, 25 P 102, 10 LRA 411, 

Or.—_Meier vy. Kelly, 22 Or. 136, 29 
PaAZoo. 

S.. C—Carraway v. Carraway, 27 
S. C. 576, 5 SE 157; Ashe v. Living- 
ston, 2 S. C. L. 80; Coleman v. Ham- 
burg Bank, 19 S. C. Eq. 285, 49 AmD 


671; Barnwell v. Porteus, 11 S. CG 
Eq. 219. 
[a] In Iowa (1) the rule of, the 


text obtains. Sigworth v. Meriam,.66 


576 [41°0. J] 


simple equitable estate in land.1! 


In Georgia, by construction of various statutes, 


a mere general judgment against 


decedent can neither take precedence over, nor stand 
upon an equal footing with, an unrecorded mortgage 


executed by him.?” 


[§ 536] c. As between Two Unrecorded Mortgages. 
As between the holders of successive mortgages on 
the same property, neither of whom has notice of 
the other’s lien, where neither mortgage is recorded 


Iowa 477, 24 NW 4; Hays v. Thode, 
18 Iowa 51; Seevers v. Delashmutt, 
1 fowanlway Ti Amb 3 1395) ¢2)) “Tt 
has uniformly been held under the 
statute as to recording of instru- 
ments affecting real property that 
one who claims protection as a sub- 
sequent purchaser must have pro- 
ceeded further than merely to levy 
an attachment or execution upon the 


property. He becomes such pur- 
chaser only when he buys in the 
property at execution sale.” Albia 


State Bank v. Smith, 141 Iowa 255, 
258, 119 NW 608. (3) A stranger 
to a conveyance by absolute deed as 
security, who is a mere execution 
ereditor of one 6f the parties and in 
no way protected by the provisions 
of recording acts, can claim no bene- 
fits as against the actual contract 
between the _ parties. Osborne’ v. 
Osborne, 196 Iowa 871, 195 NW 


586. 

[b] In New York (1) the rule of 
the text obtains. Joyce v. Leyland, 
213 App. Div. 36, 209 NYS 613. (2) 
A judgment creditor is not a ‘“pur- 
chaser in good faith’ under the re- 
cording act, and an unrecorded mort- 
gage has a preference over a judg- 
ment, unless there is a _ superior 
equity in favor of the holder of the 
latter. Sullivan v. Corn Exch. Bank, 
154. App. Di'v.: 292, 139 NYS 97; 
Jackson v. Dubois, 4 Johns. 216; 
Schmidt v. Hoyt, 1 Edw. 651. (3) A 
SubSequent judgment will not be 
preferred over a prior unrecorded 
mortgage given to secure future ad- 
vances, unless the mortgage was left 
unrecorded with an actual fraudu- 
lent intent on the part of the mort- 


tae Thomas y. Kelsey, 30 Barb. 
[ec] In Washington “it has been 
uniformly held by the Supreme 


Court of the state that a judgment 
ereditor is not a bona fide purchaser, 
and that the lien of the judgment 
binds only the interest that the 
judgment debtor actually has in the 
real estate. The question was elabo- 
rately discussed, and so concluded 
in Dawson v. McCarty, 21 Wash. 314, 
57 P 816,,75 AmSR 841. That was a 
case where a judgment was only 
rendered subsequent to the due exe- 
cution of a mortgage but prior to 
its recordation, and it was held that 
the lien of the mortgage was su- 
perior in right to the judgment.” 
Pacific State Bank v. Coats, 205 Fed. 
618, 625, 123 CCA 634 -(a case in 
Washington). 

11. Bates v. Ledgerwood Mfg. 
Co 1300N2 Ye 200; 29) NE 102; 

[a] Rule applied. — Declarations 
of trust, given to secure the repay- 
ment of money advanced for the 
purchase of land, were held to con- 
stitute an equitable mortgage which 
took priority over the lien of a 
judgment rendered subsequent to 
their execution but before their 
record. Pittsburgh German Nat. 
Bank v. Queen, 159 App. Div. 236, 
144 NYS 195. 


12. Hawes v. Glover, 126 Ga. 305, 
55 SE 62. 

13. Berry v. Mutual Ins, Co., 2 
Johns, Ch. (N. Y.) 603. 

14. Coster v. Georgia Bank, 24 


Ala. 37, 63 (so declaring). 
15. Coster v. Georgia Bank, su- 
pra (stating that the Alabama stat- 
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and the equities are otherwise equal, it was held 


the estate of a 


ute is different from the New York 
statute upon which the decision in 
Berry v. Mutual Ins. Co., 2 Johns. 
Ch. (N. Y.) 6038, cited supra note 13 
was founded). 

{a] The same ruling was made, 
without mentioning the New York 
case, in Steiner v. Clisby, 95 Ala. 91, 
10 S 240, 11 S 294. 5 

16. See cases infra this note. 

[a] In Arkansas “an unrecorded 
mortgage, however honestly made, is 
wholly invalid against attaching 
creditors, or persons obtaining a 
specific lien, or even subsequent 
purchasers who take with the full 
knowledge that they are defeating 
another’s lien, and who intended to 
do so.” Martin v. Ogden, 41 Ark. 
186, 191. To same effect Ford v. 
Burks, 37 Ark. 91; Fry v. Martin, 33 
Ark. 203; Jacoway v. Gault, 20 Ark. 
190, 73 AmD 494; Main v. Alexander, 
9 Ark. 112, 47 AmD 732. See O’Neill 
v. Lyric Amusement Co., 119 Ark. 
454, 459, 178 SW 406 (‘‘the court has 
uniformly held that, though the 
mortgage is good between the par- 
ties thereto, though not acknowl- 
edged and recorded, it constitutes no 
lien upon the mortgaged property as 
against strangers, even though they 
may ‘have actual notice of its exist- 
ence. ... Persons who have filed me- 
chanics’ liens under our statutes, are 
strangers to the mortgage’’). 


[b] In Georgia (1) the statute 
provides: “Mortgages not recorded 
within the time required remain 


valid as against the mortgagor, but 
are postponed to all other liens cre- 
ated or obtained, or purchases made 
prior to the actual record of the 
mortgage. If, however, the younger 
lien is created by contract, and the 
party receiving it has notice of the 
prior unrecorded mortgage, or the 
purchaser has the like notice, then 
the lien of the older mortgage shall 
be held good against them.” (2) Un- 
der that statute liens arising, not 
from contract, but by operation of 
law, take priority irrespective of no- 
tice of any kind. Central Union 
Trust Co. v. Appalachian Corp., 300 
Fed. 397, 401 [aff 2 F. (2nd) 585] 
[quoting the statute] (as against an 
unrecorded Georgia mortgage, a 
judgment prevails, although the 
mortgage was being foreclosed, and 
the judgment creditor had actual 
notice of it when his judgment was 
obtained). (3) But a mortgage ‘is 
subordinate to a prior unrecorded 
mortgage of which the later mort- 
gagee has actual notice. Lewis v. 
Jones, 232 Fed. 100, 146. CCA 292; 
Varn v. Bloodworth, 157 Ga. 300, 121 
SE 380. (4) The consequences of 
failure to record a security deed are 
exactly the same as in the case of a 


eee In re Hammett, 286 Fed. 
[ce] In Louisiana (1) since the 


act of 1855 (Rev. St. [1870] p 617), 
an unrecorded mortgage is invalid 
as to third persons although they 
have full knowledge of it. Ridings 
v. Johnson, 128 U. S. 212, 9 SCt 72, 
32 L. ed. 401; Adams vy. Daunis, 29 
La. Ann. 315 [aff 102 U. S. 66, 26 
L. ed. 52]. (2) Prior to that date 
‘the doctrine maintained was that 
actual knowledge of a prior unre- 
corded title or mortgage is equiva- 
lent to the registry of it, or to no- 


in an early case in New York that the one first in 
time is superior in right;!* but this ruling was de- 
clared to be contrary -to a statute subsequently 
enacted in that state,14 and under an Alabama stat- 
ute it was held that an unrecorded mortgage is 
void as to a subsequent mortgagee without notice, 
although the later mortgage was also unrecorded.?® 

[§ 537] 3. Effect of Actual Notice. 
few jurisdictions,4® and as to a particular mort- 


Except in a 


tice resulting from such registry, 
so far as the person having such 
knowledge is concerned. Ridings v. 
Johnson, supra (so stating); Smith 
v. Nettles, 13 La. Ann. 241; White v. 
Union Bank, 6 La. Ann. 162; Noble 
v. Cooper, 7 Rob. 44; Rachal v. Nor- 
mand, 6 Rob. 88; Georgia Planters 
Bank v. Allard, 8 Mart. N. S. 13 


Parker v. Walden, 6 Mart. N. 
713. 

{d] In Montana there is a Stat- 
ute the terms and construction of © 
which have already been given. See 
supra § 504 note 83 et seq. : 

fe] In North Carolina (1) the 


“statute provides that no deed of 
trust or mortgage for real or per- 
sonal estate shall be valid at law to 
pass any property as against cred- 
itors, or purchasers for a valuable 
consideration from the donor, bar- 
gainor, or mortgagor, but from the 
registration of such deed of trust or 
mortgage, etc.; and as held in a nhum- 
ber of our decisions the statute im- 
plies that no actual notice of a prior 
unrecorded mortgage, however clear 
and formal, will supply the notice 
which is given by registration of 
the instrument in question. Fleming 
v. Burgin, 37 N.. C. 584; Robinson v._ 
Willoughby, 70 N. C. 358; Blevins v. 
Barker, 75 N. C. 436; Brem v. Lock- 
hart, -93,;°N. Cz 191; - Teaders’) Nam 
Bank v. Lawrence Mfg. Co., 96 N.C. 
298, 3 SE 363; Hinton v. Leigh, 102 
N. C. 28, 8 SE 890; Wood v. Lewey, 
153 N. C. 401, 69 SE 268; New Bern 
Cotton Qil, ete., Co. v. Lane, 173 NoG3 
184, 91 SE 953.’”’ Cowan v. Dale, 189 
N. C. 684, 687, 128 SE 155. And to 
the cases above cited by the court 
may be added: Avery County Bank v. 
Smith, 186. N. C. 635,, 120 SH 2155 
Blacknall v. Hancock, 182 N. C. 369, 
109 SE 72; Hooper v. Tallassee 
Power Co., 180 N. C. 651, 105 SH 327; 
Colonial Trust Co. v. Sterchie Bros., 
169. N. C. 21, 85 SE 40; McAllister 
v. Purcell, 124 N. C. 262, 32 SH 715; 
Blalock v. Strain, 122 N.C. 283, 29 
SE 408; Quinnerly v. Quinnerly, 114 
N. C. 145, 19 SE 99. And see Chattel 
Mortgages § 197 text and note 56. 
(2) Formerly the law was otherwise, 
Cowan v. Dale, 189 N. C. 684, 128 SH 
155 (so stating); Pike v. Armstead, 
16 N. C. 110 (a subsequent mort- 
gagee, whose deed is duly registered, 
is bound by a prior unrecorded one 
of which he had notice). 

[f] In Ohio (1) mortgages are 
entirely nugatory as to third parties, 
both at law and in equity, until they 
are recorded, even though the third 
party has actual notice of the mort- 
gage. Betz v. Snyder, 48 Oh. St. 492, 
28 NE 234, 13 LRA 235; Home Bldg. 
Assoc. v. Clark, 43 Oh. St. 427, 2 NH 
846; Doherty v. Stimmel, 40 Oh. St. 
294; Mayham v. Coombs, 14 Oh. 428; 


Stansell v. Roberts, 13 Oh. 148, 42 
AmD 193. See Wright v. Franklin 
Bank, 59 Oh. St. 80, 51 NE 676 


(pointing out the difference in this 
behalf between notice of an unre-- 
corded mortgage and notice of other 
conveyances of land). (2) But one 
who takes a deed of land with actual 
notice of an’ instrument constituting 
a lien thereon which the law does 
not require to be recorded will be 
subordinated to that lien. -Wiggins 
v. Campbell, 4 Oh. Dec. (Reprint) 
410, 2 ClevLRep 122. 


sor later cases, developments and changes in the law See cumulative Annotations, same title, page and note number. 
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gage,’” as the object of the registry laws usually | 
is only to give notice of conveyances or encum- 
brances of land to persons subsequently dealing 
with it,'® actual knowledge of the existence of a 
prior unrecorded mortgage will have the same effect 
upon such persons as if the mortgage had been duly 
recorded,?® unless the mortgage is void.?° 
applies alike to persons subsequently taking a deed 
of conveyance of the premises,?! to junior mort- 
gagees,”* and to persons afterward acquiring specific 
lens on the premises, such as subsequent judgment 


ereditors.?? 


In Georgia the lien of an attachment, duly levied 


17. See infra this note. 

[a] In England the Companies 
(Consolidation) Act (1908) § 93 
makes an unregistered mortgage 
void as against a Subsequent regis- 
tered security even though there 
was actual notice of the unregistered 
mortgage. In re Monolithic Bldg. 
Conc P1915 Is Cha 643: 


18. See supra § 514. 
19. U. S.—Patterson v. De la 
Ronde, 8 Wall. 292, 19 L. ed. 415; 


Lord v. Doyle, 15 F. Cas. No. 8,505, 1 
Cliff. 453. 

Ala.—Wyatt v. Stewart, 34 Ala. 
716; Dearing v. Watkins, 16 Ala. 20; 
ee v. Montgomery R. Co., 11 Ala. 

Cal.—Carpenter vy. Lewis, 119 Cal. 
18, 50 P 925. 

“Conn.—Mead v. New York, etc., R. 
Co., 45 Conn. 199. 

16 


Fla.—Thompson 
Radio 
Ga.—Gardner v. Moore, 51 Ga. 268. 
Ill.—Mills v. Strawn, 206 Ill. A. 
107; Sternbach yv. Leopold, 50 Ill. A, 


476 [aff 156 Ill. 44, 41 NE 51] 
Ind.—Maxwell v. Brooks, Ind. 


54 
98. 
Iowa.—Clark v. Watson, 159 NW 
450, 


761, 180 Iowa 721, 163 NW 463. 
Ky.—King v. Huni, 118 Ky 
81 SW 254, 25 KyL 2266, 85 Sw 423; 
Deupree vy. Watson, 216 Fed. 483, 133 
CCA 543 [dism 239 U. S. 656 mem, 
36 SCt 167 mem, 60 L. ed. 488 mem] 
(under Kentucky statute). 
Me.—Hayden v. Russell, 119 Me. 
38, 109 A 485; Copeland yv. Copeland, 
28 Me. 525. 
- Md.—Ohio L. Ins., etc., Co. v. Ross, 
2 Md. Ch. 25, 
Mich.—Wattles v. Slater, 154 Mich. 
666, 118 NW 486. 


v. Maxwell, 


Minn.—Engenmoen v. Lutroe, 153 
Minn. 409, 190 NW 894. 
Miss. —Harrington v. Allen, 48 


Miss. 492. 

Mo.—Trikk v. Vermillion, 113 Mo. 
230, 20 SW 1047. 

N. J.—Matthews v. Everitt, 23 N. J. 
Bq. 473; Harrison v. New Jersey R., 
Cte... CO. 19 Nia duds 488. 
are M.—Moore vy. Davey, 1 N. M. 

N. Y.—Westbrook v. Gleason, 79 
N. Y. 23; Dunham v. Dey, 15 Johns. 
Bee 8 AmD 282. 


D.—Crosson v. Kartowitz, 43 
N. D. 466, 175 NW 868. 
Okl.—Simpson v. Hillis, 30 Okl. 


561, 120 P 572, AnnCasl1913C 227. 

Pa.—wNice’s App., 54 Pa. 200; Solms 
v. McCulloch, 5 Pa. 473; Stroud v. 
ockart, 4 Dall, 153, 1 Li. ed. 779. 

Philippine.—Obras Pias v. Devera 
Ignacio, 17 Philippine 45. 

S. C.—Oliver v. McWhirter, 112 
S: C. 555, 100 SE 533; Summers Vv. 
Brice, 36 S. C.. 204, 15 ’SE 374; King 
v. Fraser, 23 S. C. 543; Barr v. Kin- 
ard,, 04° S..0) L. 73; Martin: v. Sale, 

Vv. 


Sie Ce. Hiq., 1 
Dent Soh oorsela Cogdell, 120 
Tenn. 618, 113 SW 375. 
Tex.—Griffin v. Stone River Nat. 
Bank, (Civ. A.) 80 SW 254. 
Vt.—Tindale v. Bove, 97 Vt. 465, 
124 A 585. 
Va.—Fisher v. ea 111 Va. 535, 
69 SE 636. 
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and prosecuted to a general and special judgment 
with a properly recorded execution, all prior to the 
time that judgment was obtained on an unrecorded 
mortgage, is superior to the right of the mortgage 


Under a Torrens act,?° providing that knowledge 
that any trust or unregistered interest is in exist- 
ence shall not itself be imputed as fraud, a regis- 
tered purchaser or mortgagee for value of an 
equitable interest in lands, who has actual or con- 
structive notice of other equitable unregistered 


interests prior to that which he acquired, does not, 


Wash.—Tordello 132 
Wash, 20, 231 P 9. 

W. Va.—Abney v. Ohio Lumber, 
etc., Co., 45 W. Va. 446, 32 SE 256. 
Wis.—Reichert v. Neuser, 93 Wis. 
513, 67 NW 939. 
Ont.—Heney v. Kerr, 30 Ont. L. 
506, 5 OntWN 842, 19 DomLR 597. 
See Ohio case supra note 16 [f] (2). 
[a] “Notice supersedes registry, 
because it effects the same object, 
which is to apprize the purchaser of 
the prior encumbrance.” Dunham v. 


v. Ellison, 


Dey, 15 Johns. (N. Y.) 555, 568, 8 
AmD 282. 
[b] Burden of proving that a 


party had knowledge of the existence 
of a prior unrecorded mortgage is 
upon the party asserting such knowl- 
edge. Lindley v. English, 89 Ill. A. 
53s [aff 194 Tsi8il 62 NE) 522]. 
Burden of proof of knowledge see in- 
fra § 560. 

20. See Butler v. Wheeler, 6 KyL 
477. And see supra § 504 note 71 


[b]. 
Cal.—May v. Borel, 12 Cal. 


21. 

1. 

Fla.—Sirkin v. Schupler, 105 S 151. 
Ill.— 4tna L. Ins. Co. v. Ford, 89 
Ill. 252; Aurora Nat. Loan Assoc. v. 
Spencer, 81 Ill. A. 622. 

Md.—Ohio L. Ins., etc., Co. v. Ross, 
2 Md. Ch. 25. 

N. J.—Smallwood v. Lewin, 15 N. 
J. Eq. 60. 

N. Y.—Butler v. Viele, 44 Barb. 
166; Dunham vy. Dey, 15 Johns. 556, 
8 AmD 282. 

Pa.—Hibberd v. Bovier, 
266; Stroud v. Lockart, 4 Dall. 
Pel veal (19: 

Tex.—Griffin v. Stone River Nat. 
Bank, (Civ. A.) 80 SW 254. 
Va.—Rootes v. Holliday, 6 Munf, 
(20 Va.) 251. 

Wis.—Reichert v. Neuser, 93 Wis. 
513, 67 NWe939. 

Eng.—Greaves v. Tofield, 14 Ch. D. 
562; Lee v. Clutton, 46 L. J. Ch. 48; 
Wormald v. Maitland, 35 L. J. Ch. 69. 
22. Ga.—Varn v. Bloodworth, 157 
Ga. 300, 121 SE 380. 

Iowa.—Clark v. Watson, 159 NW 
761, 180 Towa, ©721,< 163° NW © 463; 
Bell v. Thomas, 2 Iowa 384. 

Ky.—Underwood v. Ogden, 6 B. 
Mon. 606; Flowers v. Moorman, 86 
SW 545, 27 KyL 728. 

Mich.—Wattles v. Slater, 154 Mich. 
Bee 118 NW 486. 


1. Grant 
153, 


J.—Conover v. Van Mater, 18 

N. J. Eq. 481; Willink v. Morris 
Canal, rete, Cos, Fo News Hidie. Siiie 

N. Y.—Jackson v. Van Valken- 


burgh, a Cow. 260; Fort v. Burch, 5 
Den. a 

Tenn.—Schoolfield v. Cogdell, 120 
Tenn. 618, 113 SW 3875; Kirkpatrick 
v. Ward, 5 Lea 434. 

Tex.—Anderson v. Casey-Swasey 
Co., 103 Tex. 466, 129 SW 349. 
Va.—National Mut. Bldg.,_ ete., 
Assoc. v. Blair, 98 Va. 490, 36 SE 513; 
Beverley v. Brooke, 2 Leigh (29 Va.) 


425. 

Wash.—Tordello v. Ellison, 132 
Wash. 20, 231 P 9. 

Eng.—Rolland v. Hart, L. R. 6 Ch. 


678; Bradley v. Riches, 9 Ch. D. 189; 
Punchard v. Tomkins, 31 Wkly. Rep. 
286. 


except in cases of fraud, take subject to those 


[a] Rule applied—wWhere a mort- 
gagee, at the time of taking his 
mortgage, had knowledge of an ear- 
lier. unrecorded mortgage, he takes 
subject thereto, and cannot gain 
priority over thé earlier lien by 
placing his mortgage first on record. 
Tordello v. Ellison, 132 Wash. 20, 22, 
231 P (9 (“the case of New Bern 
Cotton Qi), etc. Co. ‘v.. Lane, 173 
N. C. 184, 91 SH 953, cited. by the 
appellant, states a different rule, but 
the supreme court of North Caro- 
lina in that case, as shown by the 
eases cited in the opinion, based the 
holding upon a particular statute of 
that state’’). 

{b] Notice to a mortgagee trustee 
of a prior unrecorded mortgage is 
notice to his principal. Schoolfield 
v. Cogdell, 120 Tenn. 618, 113 SW 
375. 

[c] Notice to president of bank.— 
Where actual notice was given the 
president of a bank of the existence 
of a prior mortgage on certain prop- 
erty, although such mortgage had 
not been recorded, yet, after such 
notice, a mortgage then taken by 
the bank became inferior to the prior 
mortgage. Hampshire v. Greeves, 
(Civ. A.) 130 SW 665 [aff 104 Tex. 
620, 148 SW 147]. 

23. %I1l1—wWilliams vy. Tatnall, 29 
Til, 553. 

Ind.—Sinking Fund Comrs. v. Wil- 
son, 1 Ind. 356. 

Me.—Bunker v. Gordon, 81 Me. 66, 
V6i-A) 347. 

Minn.—Engenmoen vy. Lutroe, 153 
Minn. 409, 190 NW 894; Lamberton 
v. Winona Merchants’ Nat. Bank, 24 
Minn. 281. 

N. J.—Hutchinson v. Bramhall, 42 
N.- J. Eq, 372, 7 Al 873. 

Pa.—Britton’s App., 45 Pa. 172 
[overr in effect so far as they are 
inconsistent with the foregoing 
Hulings vi Guthrie, 4 Pa. 123; Hib- 
bard v. Bovier, 1 Grant 266]. 

Vt.—Tindale v. Bove, 97 Vt. 465, 
124 A 585. 

[a] Time of notice—According to 
some of the authorities a creditor is 
not postponed to a prior unrecorded 
mortgage unless he had notice of the 
same at or before the recovery of 
his judgment; notice acquired after 
the judgment, although before exe- 
cution or levy, is not sufficient. Co- 
lumbus Buggy Co. v. Graves, 108 Ill. 
459; Uhler v. Hutchinson, 23 he 


See Davidson v. Cowan, 16 Cc 
470. ; 
{[b] The mere statement of a 


debtor to his creditor, who is in- 
quiring after the debtor’s property 
with a view to compelling payment 
of his debt out of it, that his prop- 
erty or any particular part of it is 
mortgaged for all it is worth, is not 
notice of the existence of any 
particular mortgage, so as to give 
an unrecorded mortgage precedence 
over a judgment subsequently ob- 
tained by the creditor. Condit v. 
Wilson, 36 N. J. Eq. 370. 

24. Hosch v. Smith, 31 Ga. A. 91, 
119 SE 667 (under the statute quoted 
supra note 16 [b] (1)). 

25. Torrens acts generally 
Records [34 Cyc 597 et seq]. 


see 


578 (41. C.J.] 


interests.2° But the taking of a mortgage and regis- 
tering it with actual knowledge that an unregistered 
transfer was not intended to cover the particular 
land was a fraud not protected by a Torrens act.** 

[§ 538] H. Transactions Subsequent to Mortgage 


Affecting Priority?*—1. In General. 


a valid lien or encumbrance on land cannot be de- 
prived of his security, or postponed to junior liens, 
by any act of his debtor subsequent to the attaching 
of his lien, to which he is not a consenting party,*® 


26. Union Bank v. Boulter-Waugh, 
Ltd., 58 Can. S. C. 385, 46 DomLR 
41, {1919] 1 WestWkly 1046 [allow- 
ing app 11 Sask. L. 297, 42 DomLR 
548, [1918] 3 WestWkly 27). 

[a] A registered trust deed from 
the registered owner of the premises 
gives the grantee a lien superior to 
that of one who is in possession of 
the premises under a prior unregis- 
tered contract of purchase on which 
the purchaser has. made payments, 
even though such grantee knew of 
the contract. Bjornberg v. Myers, 
212 Ill. A. 257 (that the Torrens Act 
contains no express provision indi- 
eating that possessory rights shall 
be forfeited by failure to file written 
notice of such rights with the regis- 
trar does not render the lien of a 
registered trust deed inferior to the 
lien of one in possession of the 
premises under a prior unregistered 
contract of sale); Robinson v. Ford 
14 DomLR 360, 368, 25 WestLR 669, 
5 WestWkly 542 a case in Saskatche- 
wan (‘I do not wish to be under- 
stood as‘saying that the mere knowl- 
edge of the existence of an unregis- 
tered outstanding transfer neces- 
sarily implies fraud as against a 
party getting title and having such 
knowledge”). And see supra § 533 
text and note 94. Operation and 
effect of registration under Torrens 
Act see Records [34 Cyc 605]. 


27. Independent Lumber Co. v. 
ere ee 3 Sask. L. 140, 13 WestLR 
54 

28. Agreements as to priority see 
supra § 442. 

29. Cal.—Fratessa v. Roffy, 40 
Cal VAY 1795. 280 830, 


Conn.—Greist v. Gowdy, 81 Conn 
S51, Th tA IbO be 

Ga.—Fitzgerald Exch. Nat. 
v. Pearsons-Taft Co., 159 Ga. 168, 125 
SE 377. 


Bank 


Ill.—Smith vy. Heath, 102 Ill. 130 
Pratt v. Pratt, 96° Ill. 134. 
La.—New Orleans Nat. Bank v 


Raymond, 29 La. Ann. 355, 29 AmR 
335. 

Md.—Chew vy. sti Segeion Farmers’ 
Bank, 2 Md. Ch. 23 


Mass. Peeechbuen v. Hammond, 
151 Mass. 132, 24 NE 33. 
Minn.—Carson v. Cochran, 52 


Minn. 67, 53 NW 1130. 
Mo.—Clinton County Trust Co. v 
Metzger, (A.) 271 SW 1008. 
N. J.—Kiernan v. Jersey City, 80 
NGS. Hs 273.0 78) A 228,55 31. LRANS 


1023; Loch v. Muetz, 95 N. J. Eq. 
635, 123 A 871. 

N. Y.—McMannis v. Butler, 49 
Barb. 176. 

Va.—Marbury v. Jones, 112 Va. 
389, 71 SE 1124. 

[a] An unexecuted, indefinite 


idea of a lienholder, under a deed of 
trust, to give the debt to the debtor 
could add nothing to the rights of 
a junior lienholder. Clinton County 
Trust Co. v. Metzger, (Mo. A.) 271 
Sw 1008. 

[b] Dedication of land for a 
street or other public use by a mort- 
gagor does not affect the rights of a 
prior mortgagee. Alton v. Fishback, 
0819) TH 33969-5555 NE) 15055) Elson | ve 
Comstock, 150 Ill, 303, 37° NH 207; 
Smith v. Heath, 102 Ill. 130; Gridley 
v. Hopkins, 84 Ill. 528; McMannis v. 
Butler, 49 Barb. (N. Y.) 176. 

[c] A mortgagor’s confession of 


judgment, after the execution of the 


j curity deed, 


MORTGAGES 


The holder of 


mortgage and the maturity of the 
debt, does not affect the mortgage 
security. Flanagan v. Westcott, 11 
N. J. Ha. 264. 

{d] Payment of usury.—Where a 
voluntary payment of an excessive 
rate of interest is made on a debt 
secured by mortgage, subsequent 
purchasers of the mortgaged prem- 
ises, unless they show some special 
equity peculiar to themselves, have 
no greater rights in that respect 
than the mortgagor. Carson v. 
Cochran, 52 Minn. 67, 53 NW 1130. 

{e] Suit by junior encumbrancer. 
—The fact that the holder of a se- 
which is junior to a 
note and a mortgage securing pay- 
ment of the same, obtained a judg- 
ment and a special lien upon the 
property conveyed by the security 
deed, and also covered by the mort- 
gage, prior to a judgment based upon 
the note secured by the mortgage, 
does not affect the seniority of the 
lien of the mortgage. Nor would 
such security be affected by the fact 
that the grantee in the security deed, 
who subsequently sued his claim to 
judgment, by garnishment proceed- 
ings brought into court the funds 
arising from the sale of the prop- 
erty under a power of sale contained 
in the security deed to a third party. 
Fitzgerald Exch. Nat. Bank vy. Pear- 
sons-Taft Co., 159 Ga. 168,125 SE 377. 


30. McDonald v. American Nat. 
Bank, 146 La. 59, 83 S 377. 
31. Sands v. Kaukauna Water 


Power Co., 115 Wis. 229, 91 NW. 679. 

2. Mo.—New York Store Mercan- 
tile Co. v. Thurmond, 186 Mo. 410, 85 
SW. 333. 

N. J.—Krich v. Zemel, 99 N. J. 
Dipel Oily 2 2 AG iSO. 

N. Y.—Frost v. Yonkers Sav. Bank, 
8 Hun 26 [rev on other grounds in 
70 N.Y. 553, 26 AmR 627]. 

Pa.—Catheart’s App., 13 Pa. 416. 

Va.—Marbury v. Jones, 112. 
389, 71 SE 1124. 

[a] Rule applied.—(1) An ease- 
ment in a wall, although enforceable 
between the parties to the contract, 
does not affect the contractual rights 
of parties to an anterior duly re- 
corded mortgage, the lien of which 
was not released or qualified by the 
agreement. Krich v. Zemel, 99 N. J. 
L. 1, 122 A 739. (2) Where a father 
and mother convey a farm to their 
son in consideration of “his paying 
all our just debts, our care and sup- 
port during life, and our proper 
burial expenses,” 
cutes a mortgage to secure perform- 
ance of the covenant in the deed and 
gives a second mortgage to secure 
a loan of money to provide for the 
payment of the father’s debts, any 
understanding between the son and 
the second mortgagee as to the use 
to be made of the money borrowed 
by the former from the latter, or any 
interpretation by them of the con- 
tract between the son and his father, 
will have no effect on the rights of 


the mother under the first mort- 
ble Hupley v. Ripley, 34 Pa. Super. 


33. Gillam v. Barnes, 123 Mich. 
119, 82 NW 38; Bloomer y. Burke, 94 
Minn. 15, 101 NW 974. 

[a] Judgment lien becoming dor- 
mant.—Where real estate is subject 
to two liens, the elder a judgment 
and the younger a mortgage, if the 


and the son exe-! 


at. 
ve 
e . > a 
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—or by any act of subsequent creditors or encum- 
brancers,*°—unless power to do such act was ex-_ 
pressly reserved in the mortgage;*! or by any agree- 
ment or arrangement between his debtor and the 
junior lienors,®? although such a result may follow 
from his own fraudulent conduct toward the later 
lienors, or from his negligence in failing to assert 
or rely upon his security when he is bound to do 
so, as also from his explicit waiver or release of 
his lien in favor of junior encumbrancers,** from 


judgment lies dormant for five years, 
its priority is lost. Miner v. Wallace, 
10 Oh. 4038. 

{b] After a mortgage note has 
expired by prescription, it is not 
within the power of the parties to 
revive the mortgage, so far as it 
would affect property in the hands 
of third persons. McDaniel v. La- 
lanne, 28 La. Ann. 661. 

{c] Failure to issue an order of 
sale on a decree of foreclosure 
within a year does not postpone the 
mortgagee’s lien to other judgment 
liens, whereon execution has been 
isued within the year and levied on 
the mortgaged premises. Jackson vy. 
King, 10 Kan. A. 576, 63. P 297. 

{d] Imsolvency of mortgagor.— 
Where the mortgagor takes the bene- 
fit of the insolvency law, the failure 
of the mortgagee to prove his debt 
in the insolvency proceedings does 
not forfeit his lien on the land. 
Bennett v. Calhoun Loan, etc., Assoc., 
30°S.C. Bag. 163. 

[e] Settlement fraudulent as to 
creditors.—The fact that a mortgage 
is taken subject to a_ settlement, 
which proves to be fraudulent as to 
creditors, does not render the mort- 
gagee a party to the fraud, so as to 
estop him from asserting his mort- 
gage as a lien prior to the settle- 
ment. Case v. Hewitt, 10 OhS&CP 
365, 7 OHNP 609. 

24. Colo.—Lewis v. Cooper Inv. 
Co:,. 65 Colon 29%, 16 P 34.0, 

Ga.—Baker v. Wimpee, 22 Ga. 69. 

Tll.—Mullanphy Sav. 

Schott, 1385 Ill. 655, 26 NE 640, 25 
AmSR 401; Rubin v. Newberger, 209 


TT Ax 433. 
Mo.—Barnum v. Bobb, 68 Mo. 619. 
8 Oh. 222, 31 


Oh.—Hill vy. West, 
AmD 442. 

[a] Rule applied.—Where bonds 
to secure funds for building on 
leasehold premises provided the 
lessee company agreed with bond- 
holders that the leasehold and 
building, assigned to a_ trustee, 
should not be mortgaged except 
after notice mailed to all bondhold- 
ers and with written consent of two 
thirds in amount, and notice was 
mailed and such consent obtained, 
each bondholder was as much bound 
by the mortgage to the lessor com- 
pany as if he had personally signed 
his consent. Lewis v. Cooper Inv. 
Go., (65 Colo... 297,4..309)1 17 Cue emoree 
(“even if we were to concede that 
the bondholders had a superior lien 
on the leasehold premises, prior to 
the execution of the mortgage, they 
expresSly waived that right by their 
voluntary consent to its execution 
and delivery, in ‘the manner and 
form theretofore provided in their 
agreement with all the parties con- 
cerned. This voluntary agreement 
to the execution of the mortgage 
lien, by all parties in interest, neces- 
sarily superseded in that respect, all 
prior agreements, if any, in conflict 
therewith”’). 

[b] No implied waiver.—That the 
holder of a first mortgage on a tract 
of land had purchased the same at 
the instance and for the benefit of 
the owner of the land did not di- 
minish the holder’s rights or con- 
vert a second mortgage on a portion 
of the land into a first lien. Newbv 
v. Fox, 90: Kan. 317,- 183 (2) 890, 47 
LRANS 302, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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_ the first encumbrance.°® 


encumbers 


his receiving satisfaction by full payment or other © 
performance of the condition of his mortgage*°— 
but not if the junior encumbrancer is in no way 
prejudiced**—or from the revesting of the title in 
And conversely, a junior mort- 
gagee cannot be prejudiced in respect of his secu- 
rity by an agreement of the debtor with the senior 
lienor to which he is no party,°* although he may 
be postponed to a claim which defeats or displaces 
The acceptance by a first 
mortgagee of a third mortgage including the amount 
due on the first mortgage does not, in the absence 
of agreement to the contrary, discharge the hen 
of the first mortgage, and the first mortgagee con- 
tinues to hold first and third hens on the prop- 


the mortgagor.*? 


erty.*° 

35. Desmond v. Lanphier, 86 Ill. 
A. 101 [aff 187 Ill. 370, 58 NE 343]; 
National” 1. Insi*:Co, we. Ayres, 11 
Iowa 200, 82 NW 607; Bissell. v. 
Lewis, 56 Iowa 231,°9 NW 177; Bow- 
ling v. Garrett, 49 Kan, 504, 31 P 


135, 38 AmSR 377; Conlon v. Minor, 
94 App. Div. 458, 88 NYS 224. 

36. See infra this note. 

[a] Rule applied. — A second 
mortgagee not having changed his 
position nor been prejudiced by the 
first mortgagee’s acceptance of a 
warranty deed in satisfaction of his 
mortgage, and subsequent reinstate- 
ment of the latter, 
with the mortgagor, on the mort- 
gagee’s discovery of the second 
mortgage, the holder of which did 
not learn of such transactions until 
the first mortgagee began fore- 
closure proceedings, the first mort- 
gagee was not deprived of priority. 
Bennett v. Campbell, (S. D.) 204 NW 
177, 178 (‘the rule applicable to the 
facts of this case is well stated by 
the North Dakota court in Strehlow 
Vv. Hee, 36 N..-D.59, 1161; NW +7197’). 

37. See Johnston v. Lemond, 109 
N. C. 648, 14 SE 86 (where, however, 
the title did not revest at all, and 
the mortgagee did not lose his lien). 

38. Ala.—Leech v. Karthaus, 141 
Ala. 509, 37.S 696. 

Mass.—Whitney v. Metallic Win- 
dow Screen Mfg. Co., 187 Mass. 557, 
73 NE 663. 

Minn.—Whittacre v. Fuller, 5 

etc; R. 


Minn. 508 

Mo.—Snyder v. Chicago, 
Co., 112 Mo. 527, 20 SW 885. 

Des H.—Parker v. Moore, 59 N. H. 
454. 

N. J.—Van Keuren v. McLaughlin, 
19 Ye J. Eq. 187 [rev on other 
rounds 19 N. ‘ash Eq. 575, 21 N. J. Eq. 
379] 

N. Y.—Hoyt v. Doughty, 6 N. Y. 
Super. 462; Phillips v. Thompson, 2 
Johns. Ch. 418, 7 AmD 535. 


Tex.—Moore v. Porter, (Civ. <A.) 
138 SW 426. 
[a] Agreement that deed intended 


as mortgage shall become indefeas- 
ible.—Where a deed absolute in form 
is given to secure the payment of 
money, a subsequent parol agreement 
that the deed shall become indefeas- 
ible on the payment of a certain sum 
will not release the equity of re- 
demption from the lien of a judg- 
ment entered between the agreement 
and the payment of the money. Van 
Keuren v. McLaughlin, 19 N. J. Eq. 
187. d ‘ 

[b] Renewal of barred debt.—The 
lien of a mortgage, given when the 
lien of an earlier mortgage was 
barred, is not subordinated to that 
of the earlier mortgage by such 
mortgage afterward being renewed 
by renewal of the secured debt. 
Moore v. Porter, (Tex. Civ. A.) 138 
SW 426 [quot and foll Cason v. 
Chambers, 62 Tex. 305]. And see 
supra § 444 note 29. 

39. See cases infra this note. 

[a] Thus (1) a second mortgage 
enly the remnant left 
after satisfying the first; and the 


by agreement’ 
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of Junior. 


mortgagee.*” 


holder of a judgment who, as against 
himself, defeats the first mortgage, 
comes in before the second mortgage, 
up to the amount of the first mort- 
gage. Simon v. Openheimer, 20 Fed. 
bdo. (2) Where a third encum- 
brancer acquires a right of priority 
over the first, but the act or omission 
from which such right flows does not 
change his relative position toward 
the second, yet, as it is impossible 
to put him in advance of the first 
without advancing him also over the 
second, his lien must necessarily be 
advanced over both. Sayre v. 
Hewes, .32 N..J. Eq. 652. , (3) -The 
revocation of a first mortgage in 
favor of a third on property previ- 
ously sold under the second cannot 
affect the latter or the purchaser; 
its only effect is to give the third 
mortgage a priority on the proceeds 
over the first up to its amount. 
Oliver v. Stevens, 1 Rob. (La.) 86. 

40. Bolln v. La Prele Live Stock 
Co., 26 Wyo. 335, 196 P 748. 

41, Brown v. Baker, 22 Nebr. 708, 
36 NW 2738. See also supra § 498. 

42. Brown v. Baker, supra. See 
Houfes v. Schultze, 2 Ill. A. 196 [aff 
96 Ill. 335] (where. first and sec- 
ond mortgagees receive notice, each 
of the other’s equities, concurrently, 
the equities being of equal merit, the 
oldest in point of time will prevail). 

[a] Promise to see other mort- 
gagee paid.—Where two mortgages 
stand on equal footing and are to be 
paid out of the same fund, the writ- 
ten promise of one mortgagee that 
he will see the other paid will post- 
pone the former’s mortgage and give 
priority to the latter. Sanders vy. 
Barlow, 21 Fed. 836. 

43. Bailey v. Gould, Walk. (Mich.) 
478; and cases infra this section. 
Tt as Cal.—Dennis v. Burritt, 6 Cal. 

Conn.—Brooks _ v. Benham, 70 
Conn, 92, 38 A 908, 89 A 1112, 66 
AmSR 87; Lewis v. Hinman, 56 
Conn. 55, TN SY 

Fla.—Ellis v. Fairbanks, 38 Fla. 
21D spun ete wh Osea 

Ill.—Ames v. Witbeck, 179 Ill. 458, 
53 NE 969; Boone v. Clark, 129 Il. 
466, 21 NE 850, 5 LRA 276; Hawhe 
v. Snydaker, 86 Ill. 197. 

Mich.—Dewey v. Ingersoll, 42 
Mich. 17, 3 NW 235. 

Minn,—Howard v. Burns, 73 Minn. 
356, 76 NW 202. 

Nebr.—Anderson v. McCloud-Love 
Live-Stock Commn. Co., 58 Nebr. 
670, 79 NW 613. 

N. J.—Ward v. Hague, 25 N. J. Eq. 
397; Blair v. Ward, 10 N. J. Hq. 119. 

N. Y¥.—Sherman, v. Foster, 158 N. 
Y. 587, 53 NE 504 (recognizing gue) 

N. D.—Sarles v. McGee, 1 N. 
365, 43. NW 231. 26 AmSR 633. 

S. D.—Blanchette v. Farsch, 18 S. 
Dr/20,/.99 IN We 79. 

Va.—Lynchburg Perpetual Bldg.. 
ete., Assoc. v. Fellers, 96 Va. 337, 31 
SE 505, 70 AmSR 851. 


Wis.—Straight v. Harris, 14 Wis 
509. 

Ont.—Canada Trust, ete. Co. v. 
Boulton, 18 Grant Ch. 234; Beck v. 
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[§ 539] 2. Senior Mortgagee Impairing Security 
To give a junior mortgage precedence 
over a senior one, there must be either an agreement 
to that effect*! or a superior equity in the junior 
Such an equity, however, arises from 
anything done by the first mortgagee to the preju- 
dice of the second, or to the impairment of his secu- 
rity, with actual knowledge of the existence of the 
second mortgage.*® 
covers only a portion of the lands embraced in the 
first mortgage, and the first mortgagee releases from 
his mortgage that portion of the property on which 
the second is not a len, he will not be allowed to 
enforce his security against the premises common to 
both mortgages, unless he will first deduct the value 
of the land so released.** 


Thus, if the second mortgage 


The same result follows 


Moffatt, 17 Grant Ch. 601. 

Que.—Re Crown Realty, 
Que. Super. 199. 

And see Marshaling Assets and 
Securities § 14. 

[a] Rule applied.—(1) Where a 
mortgagee with knowledge of junior 
mortgages covering portions of the 
land released other portions from its 
mortgage, the junior mortgages are 
given priority to the extent of the 


Ltd., 62 


value of the released land. Turner 
v. Ridge Heights Land Co., 92 N. J. 
Haq.) 64, PEE Ay 675; (2) Where a 


mortgagee with knowledge of junior 
encumbrancers on portions of the 
land released from its mortgage 
other portions of a value greater 
than the amount due it, the junior 
encumbrancers have no right to have 
the senior mortgage surrendered for 
cancellation, it still being valid 
against the mortgagor. Turner v. 
Ridge Heights Land Co., supra. 

[b] Same principle applied. — 
Where a mortgagee receives the 
price of a portion of the mortgaged 
premises sold by the mortgagor, and 
executes a release as to such portion, 
with notice, recited in the release, of 
a prior deed of another portion to a 
different grantee, who had received 
no release, he will be charged, in 
foreclosing as against such prior 
grantee, with the value of the land 
released, in reduction of the mort- 
gage debt, unless he has already 
credited its value as a payment on 
the mortgage. Longstreet v. Brown, 
(Nad. Gh:)) 37 As 565 

[c] Security sufficient for both— 
A first mortgagee having knowledge 
of a subsequent mortgage on a part 
of the premises. may release the 
property exclusively covered by his 
mortgage, when the remaining por- 
tion is sufficient to secure both 
mortgages. Blanchette v. Farsch, 18 
S. D..20,,99. NW 79. 

[d] The equity of a second mort- 
gagee. (1) to require the first mort- 
gagee first to exhaust other property 
on which he has an exclusive lien 
cannot be defeated by the first mort- 
gagee, with notice of the equity, tak- 
ing a second mortgage, although the 
equity might be defeated by an inno- 
cent third person taking a second 
mortgage. Miles v. Commonwealth 
Nat. Bank, 140 Ky. 376, 131 SW 26. 
(2) As a general rule the debts of a 
mortgagee who has more than one 
security will be thrown upon all his, 
securities ratably according to the 
value, and thus leave the residue of 
each to satisfy the other encum- 
brancers to whom it is specially 
mortgaged; but if one creditor, by 
virtue of a lien or interest, can re- 
sort to two funds, and another to 
one of them only, as, for example, 
where a mortgagee holds a prior 


| mortgage on two parcels of land, and 


a subsequent mortgage on but one of 
them is given to another, the former 
mortgagee must seek satisfaction 
out of that fund which the laiter 
cannot touch. This doctrine is 
known as the “marshaling of securi- 
ties.’ Shewmaker v. Yankey, 66 SW 


580 [41'C.J.] 


where the first mortgagee, receiving the rents or 
profits of the land or the proceeds of crops, fails to 
apply them in reduction of his mortgage debt,*°— 
although generally disposition of money advanced to 
a mortgagor is a duty imposed on him alone,**—pro- 
vided such failure is a violation of duty in the 
particular case,‘7 or where he commits acts of waste, 
depreciating the property and so impairing the secu- 
rity of the junior mortgagee.*® But ordinarily the 
senior mortgagee is not required to see to the appli- 
cation of the proceeds of his loan,*® although it 
was agreed that they should be used in erecting 
buildings, which, if done, would enhance the security 
of the junior encumbrancer.°® Again the senior 
may be postponed to the junior lien if the holder 
of the former fraudulently concealed its existence, 
but his mere silence when he knows a second mort- 
gage is about to be made is not enough.*! 

[§ 540] 3. Displacement of Mortgage Lien by 
Receiver’s Certificates. Where a court of equity 
takes charge of business property, through its re- 
ceiver, and authorizes the continuance of the busi- 
ness or the expenditure of money, as a means of 
preserving the estate for those entitled, it is com- 
petent to make the receiver’s certificates of indebt- 
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lien of a mortgage already existing;°? but this is a 
power exercised sparingly and with great caution,°* 


and there is good authority for stating that it» 


should be exercised only in the case of railroads, 
or other publie service corporations, and not in the 
case of corporations of a purely private na- 
ture.>4 

[§ 541] 4. Transactions Affecting Amount of Lien. 
After a second mortgage has attached to property, 
the first mortgagee will not be allowed to increase 
the debt secured by his mortgage, to the prejudice 
of the second, as by extending it to cover debts 
not originally included, or fixing a higher rate of 
interest or compounding interest,®> or changing the 
medium of payment,°* unless the junior mortgagee 
had notice of the transaction.®** é é 

[§ 542] 5. Doctrine of Tacking—a. English Rule. 
It is a settled rule of the English equity courts 
that a first mortgagee of land who acquires by 
purchase a third encumbrance on the same prop- 
erty may ‘‘tack’’ or attach the latter to his original 
mortgage debt, so as to require that both shall be 
paid on a redemption from him, or out of the pro- 
ceeds of a foreclosure, although the effect is to cut 
out the second lien, or at least to postpone it to 


edness a charge upon the property superior to the | the third as well as to the first,°* provided the first 


tend, zo yl eo! And “see isener= 
ally Marshaling Assets and Securi- 
ties) 38°C. J. p, 1364: 

[e] Actual notice necessary.—But 
this rule applies only where the 
first mortgagee has actual notice of 
the second, and such constructive 
notice as may arise merely from the 
recording of the second mortgage 
will not be sufficient. Hazle  v. 
Bondy, ido ellen s0 2a) 0 SNE 67 15 
Boone v. Clark, 129 Ill. 466, 21 NE 
850, 5 LRA 276; Turner v-" Ridge 
Heights Land Co., 92.N. J. Eq. 64, 111 
A 675; Sherman v. Foster, 158 N. Y. 
587, 53 NE 504. -And see cases Supra 
this note. 

45. Hitchcock v. Fortier, 65 Ill. 
239; Wigram v. Buckley, [1894] 3 
Ch. 483; Bank of British North 
America v. Heaton, 1 Ch. Chamb. 
(Ont.) 175. 

46. Lehman y. Godberry, 40 La. 
Ann. 219, 4 S 316. See also Black- 
mar vy. Sharp, 23° R. I. 412, 50 A 
852 infra notes 49, 50. 

47. See infra this note. 

[a] Thus at the time of the exe- 
cution of the mortgage it was agreed 
that the premises should be leased 
to the mortgagee, and the proceeds 
of thé crops raised thereon be 
applied to the payment of the debt. 
Leases were executed from time to 
time, but the proceeds of the crops 
were for many years applied by 
agreement of the parties to the dis- 
charge of a running account between 
them. The proceeds thus diverted 
amounted to more than enough to 
have discharged the mortgage. It 
was held that, as the agreement to 
apply the payments was executory, a 
general creditor of the mortgagor 
could not enforce its performance, 
and the postponement of the mort- 
gage lien to a judgment subsequently 
recovered by him was improper. 
Whitney v. Traynor, 74 Wis. 289, 298, 
42 NW 267 (“for the purposes of this 
case, it may be assumed that, when 
an application of a payment by a 
debtor has once been made upon a 
particular debt, the parties thereto 
cannot recall the application and 
apply such payment to another pur- 
pose, to the injury of another cred- 
itor, even though such other is only 
a general creditor of the debtor. 
But we have been referred to no 
adjudicated case which holds that a 
general creditor can enforce specific 
performance of an executory agree- 


ment between his debtor and an- 
other creditor of the latter, for the 
application of future payments to a 
particular demand. We do not think 
the law permits any interference by 
such general creditor, if the parties 
to the payment see fit to make a 
different application of it before the 
same is actually applied pursuant to 
the original agreement between them. 
If any case holds the contrary, we 
have failed to find it. The most of 
the cases cited by the learned coun- 
sel for the defendants are cases in 
which the payment had been actually 
applied, and a change in the applica- 
tion thereof would affect injuriously 
sureties or joint debtors or subse- 
quent incumbrancers who were such 
when the change was made. We 
have here no such case’’). 

48. Whorton v. Webster, 56 Wis. 
356, 14 NW 280. 

49. Blackmar y. Sharp, 23 R. I. 
412, 50 A 852. See also Lehman v. 
Godberry, 40 La.. Ann. 219, 4 S 316 
supra note 46. 


50. Blackmar v. Sharp, 23 R. I. 
412, 50 A 852. 

51. Mullanphy Sav. Bank v. 
Schott, 135 Ill. 655, 26 NE 640, 25 
AmSR 401; Paine v. French, 4 Oh. 
318; Meyers v. Harrison, 1 Grant Ch. 
(Ont.) 449. 

5a. Makeel v. Hotchkiss, 190 Tl. 
311, 60 NE 524, 82°’ AmSR 131 [aff 


87 Ill. A. 623]; Humphreys v. Allen, 
101 Ill. 490. 

Receivers’ certificates generally see 
Receivers [34 Cyc 296]. 

53. See cases passim this 
tion. 

54. Fosdick v. Schall, 99 U. S. 235, 
25 L. ed. 389; Farmers’ L. & T. Co: v. 
Grape Creek Coal Co., 50 Fed. 481, 16 
LRA 603. 


55. U. S.—In re Hutchinson, 12 F, 
Cas. No. 6,954, 2 Hughes 245 


sec- 


a anlatiihe Noe as v. Emerson, 40 III: 
Iowa.—Crooks vy. Jenkins, 124 
eee 317, 100 NW 82, 104 AmSR 
Ky.—Phillips v. Bannister, 9 Ky. 


Op. 588. 
La.—Kyle v. Bayou Sale Planting, 
etc:., Co., 134 La. 232, 63° S 886. 
Md.—Brown vy. Hardcastle, 63 Md. 


484; Fitzhugh v. McPherson, 9 Gill 
Geo. 
N. Y.—St. Andrew’s 


Y Chureh, v: 
Tompkins, 7 Johns. Ch, 14. 
Vt.—Pettis v. Darling, 57 Vt. 647. 


W. Va.—Barbour v. Tompkins, 31 
W. Va. 410, 7 SE 1. 


Wis.—Bassett v. McDonel, 13 Wis. _ 


444, 

{a] Rule applied.—Where, after 
record of a junior mortgage, the par- 
ties to a senior mortgage agreed 
that the interest thereon should be 
paid annually, instead of all falling 
due at the same time with the prin- 
cipal, as originally provided, such 
change was unavailing to give 
seniority to the claim for annual 
interest, and the grantee of. the 
junior mortgagee could enjoin fore- 
closure of the senior mortgage for 
default in the annual interest. Kyle 
v. Bayou Sale Planting, etc., Co.; 134 
La, 232, 63 S 886. , 

56. Belloc v. Davis, 38 Cal. 242 
(intervening encumbrancers cannot 
be affected by a subquent agreement 
of the mortgagor to pay the mort- 
gage debt in gold, when it was origi- 
nally made payable in legal tender 
notes). 

57. See infra this note. 

[a] Rule applied.—Where a bank 
took a mortgage on property already 
subject to a mortgage conditioned for 
the life support of certain persons, 
which mortgage had previously been 
assigned, and the amount to be paid 
on such mortgage had not been 
agreed upon and determined until 
after the bank had taken its mort- 
gage, when a fixed Sum was agreed 
upon by the original mortgagor and 
the assignee of the original mort- 
gage, the president of such bank 
having had notice of the settlement, 
and the sum agreed upon being a 
fair settlement without fraud, the 
bank’s mortgage was held in subor- 
dination to the payment of the sum 
fixed and determined between the 
parties. Ottaquechee Savy. Bank v. 
Holt, 58 Vt. 166, 1 A 485 (by a di- 
vided court). 

58 Lloyd v. Attwood, 3 De G. & 
J. 614, 60 EngCh 614, 44 Reprint 
1405; Ex p. Berridge, 3 Mont. D. & De 
G. 464. 

[a] heading cases aie Brace v. 
Marlborough, 2 P. Wms. 491, 24 Re- 
print 829; Marsh v. Lee, 2 Vent. 337, 
86 Reprint 473. 

[b] Where several mortgagees 
all have equal equity, and the legal 
estate is obtained by none of them, 
but remains in trustees throughout, 
the encumbrances are available ac- 
cording to their several dates only, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number: 
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mortgagee had no notice of the second lien, for if 
he knew of it, this cannot be done.®® On the same 
principle, and under the same circumstances, the 
first mortgagee may tack to his mortgage debt a 
judgment against the mortgagor of which he be- 
comes the owner,®° or a bond in which the mort- 
gagor is obligor,®°+ although later it was decided 
otherwise,°? and possibly even a simple contract 
debt;** but not if contrary to the terms of the 
mortgage.** By the same rule, where the third 
mortgagee pays off the first encumbrance and takes 
an assignment of it, he may require satisfaction 
of both his claims, in preference to the second mort- 
gage, provided he had no notice of the latter.6° The 
principle of tacking met with severe criticism,®® and 
does not apply in those districts or provinces where 
registry acts®? are in force.®® The rule of equity 
which allows the holder of several mortgages, cre- 
ated by the same mortgagor on separate properties, 
to consolidate the debts and insist on being redeemed 
in respect of all before releasing any of his securi- 
ties, is not tacking.®® 

Purchase of prior encumbrance pendente lite. 
Inasmuch as the subsequent purchaser or encum- 
braneer is not compelled to look for protection until 
his interests are in danger of being prejudiced,” he 
is entitled to invoke the assistance of the principle 
of tacking”! when that danger is first discovered by 
him, whether his knowledge is obtained by the in- 
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stitution of a suit in equity or otherwise;’? and 
therefore the rule is settled that the subsequent 
purchaser or encumbrancer may protect himself by 
buying in the outstanding legal title pendente 
lite.7* 

Tacking not allowed after decree. After a decree 
has been rendered settling the priority of the vari- 
ous encumbrances, a purchaser or third encum- 
brancer cannot get in the legal estate so as to protect 
himself by the principle of tacking.’ | 

Effect of statutes. The doctrine of tacking as ap- 
plied in equity’® was abolished in England by the 
Vendor and Purchaser Act of 1874,"° but this statute 
was repealed by the Land Transfer Act of 1875.7 
The local registry acts obtaining in various parts 
of England’* naturally affect tacking as respects 
the question of notice.7® The operation of the regis- 
try acts in Ireland has been held to prevent the 
application of tacking as against mesne registered 
encumbrances.®° Tacking is forbidden by ‘statute 
in the province of Ontario.*+ 

[§ 543] b. American Rule. The doctrine of tack- 
ing as applied in the English courts of chancery*? 
has not been recognized or allowed at all in the 
United States, being not only harsh and unreason- 
able, but entirely contrary to the spirit and purpose 
of the recording laws;%* and an oral agreement for 
a valuable consideration cannot be enforced for the 


and there can be no preference be- 
tween them, so that the first mort- 
gagee, holding also the third, cannot 
take the two securities to the exclu- 
sion of the second. Frere v. Moore, 
8 Price 475, 146 Reprint 1267. 

[ec] Applicable only in the case 
of an existing debt.—In re Kirkwood, 
Boek ire O82 

[d] Where the equity of redemp- 
tion belongs to different persons at 
the time when the mortgagee’s title 
to both estates accrued, the doctrine 


is inapplicable. White v. Hillacre, 
SNe iene.  Eixeh: 5975) 160s Reprint 
839. 

59. Toulmin v. Steere, 3 Meriv. 


210, 36 Reprint 81. 
60. Godfrey v. Watson, 3 Atk. 517, 
26 Reprint 1098; Shepherd v. Titley, 


2 Atk. 348, 26 Reprint 612; Ex Dp. 
Knott, 11 Ves. Jr. 609, 32 Reprint 
1225. 

61. Peers v. Baldwyn, 2 Eq. Cas. 


Abr. 611, 22 Reprint 513. 

62. Hamerton vy. Rogers, 1 ‘Ves. 
Jr. 513, 30 Reprint 464. 

63. Uppington v. Bullen, 1C. & L. 
291; Gordon v. Lothian, 2 Grant Ch. 
OnE.) -293- 

[a] Against whom.—The better 
doctrine appears to be that a mort- 
gagee may tack a simple contract 
debt as against the heir or devisee of 
the mortgagor, but not as against an 
intervening lien creditor. Thomas v. 
Thomas, 22 Beav. 341, 52 Reprint 
1139; Rolfe v. Chester, 20 Beav. 610, 
52 Reprint 739. 


64 Ferguson v. Frontenac, 21 
Grant Ch. (Ont.) 188. 
65. Spencer v. Pearson, 24 Beav. 


266, 53 Reprint 360; Belchier v. Ren- 
forth, 5 Bro. P. C. 292, 2 Reprint 686; 
Brace v. Marlborough, Mosley 50, 25 
Reprint 264, 2 P. Wms. 491, 24 Re- 
print 829;. Hasket v. Strong, Str. 
689, 93 Reprint 786; McMurray v. 
Burnham, 2 Grant Ch. (Ont.) 289 
(contra as to one who had notice). 
[a] Tacking judgment.—Where a 
third mortgagee, without notice, buys 
in the first encumbrance, being a 
satisfied judgment, he may have the 
benefit of it. Edmunds v. Povey, 1 
Vern. Ch. 187, 23 Reprint 404. 


66. Jennings v. Jordan, 6 App. 
Cas. 698; Bailey v. Barnes, [1894] 1 
Ch. 25, 18 ERC 510; Brace v. Marl- 


borough, 2 P. Wms. 492, 24 Reprint 


829. - 

67. Registration of land titles 
generally see Records [34 Cye 597 
et seq]. 

68 Tenison v. Sweeney, 7 Ir. Eq. 
511; Latouche v. Dunsany, 1 Sch. & 
Lef. 137 (6 Anne ec 2); McDonald v. 
McDonald, 14 Grant Ch. (Ont.) 133; 
Isman v. Sinnott, 12 Sask. L. 445, 49 
DomLR 238, [1919] 3 WestWkly 719. 
And see infra § 115.- Compare Mc- 
Laren v. Fraser, 17 Grant Ch. (Ont.) 
533 (a mortgagor’s devisee will not 
be entitled to redeem the mortgage 
without also paying a judgment held 
by the owner of the mortgage against 
the -mortgagor, this not being such 
tacking as the registry act for- 
bids). 

69. Scottish American Inv. Co. v. 
Tennant, 19 Ont. 263; Fraser v. 
Nagle, 16 Ont. 241; Johnston v. Reid, 
29 Grant Ch. (Ont.) 293; Brower v. 
Canadian Permanent Bldg. Assoc., 24 
Grant Ch. (Ont.) 509; Dominion Sav. 
ae v. Kittridge, 23 Grant Ch. (Ont.) 


70. See supra § 508. 

71. See supra text and note 58 et 
seq. : 

72. See cases infra note 73. 

73. Blackwood v. London Char- 
tered Bank, L. R. 5 P. C. 92: Bailey 
Vv. _Barnes)/ [1/894] 1 Ch. 25,518) BRC 
510; Wortley vy. Birkhead, 3 Atk. 


809, 26, Reprint 1262, 2° Ves) 571528 
Reprint 364; Robinson v. Davison, 1 
Bro. Ch. 63, 28 Reprint 986; Belchier 
v. Butler, 1 Eden 523, 28 Reprint 789; 
Brace v. Marlborough, 2 P. Wms. 491, 
24 Reprint 829; Turner v. Richmond, 
2 Vern. Ch. 81, 23 Reprint 663; Haw- 
kins ,v. Taylor, 2 Vern. Ch. 29, 23 Re- 
print 628. 

74 Wortley v. Birkhead, 3 Atk. 
809, 26 Reprint 1262, 2 Ves. 571, 28 
Reprint 364; Ex p. Knott, 11 Ves. Jr. 
619, 32 Reprint 1225; Bristol v. Hun- 
gerford, 2 Vern. Ch. 525, 23 Reprint 
938, 18 HRC 508. 


75. See supra this section. 

76. St. 37 & 38 Vict. c 78 § 7. 

77. St. 38 & 39 Vict. c 87 § 19; 
pe binaae Vem Ole VOT eek?) Oia iB; SD: 

78. See statutory provisions; and 


supra text and note 68 
79. See local statutory provisions. 
[a] But the North Riding Act 
contains no provision to prohibit 
tacking. Robinson vy. Trevor, 12 Q. 


B. D. 423. 


80. Latouche v. Dunsany, 1 Sch. 


& Lef. 137. And see supra text and 
note 68. 

81. Stark v. Reid, 26 Ont. 257. 

82. See supra § 543. 

83. Ala.—Schiffer v. Feagin, 51 


Ala. 335; In re Elmore Cotton Mills, 

217 Fed. 810 (a case in Alabama). 
Conn.—Farrell v. Lewis, 56 Conn. 

280, 14 A 981; Orvis v. Newell, 17 


Conn. 97; Osborn v. Carr, 12 Conn. 
195. 
La.—Equitable Securities Co. v. 


Talbert, 49- La. Ann. 1398, 22 S 762. 
Md.—Brown v. Stewart, 56 Md. 421. 
Mass.—Peabody v. Patten, 2 Pick, 

517. 

Mich.—Wing v. McDowell, Walk. 

175 


N. Y.—Townsend v. Empire Stone- 
Dressing) Co., 128 IN. Y. Supers 203. 
Grant.vi-U. S.; Bank, 1 (Cait Cas! 1125 
Bridgen ve =Carhartt.4 Hopksse2es. 
Haines v. Beach, 3 Johns. Ch. 459; 
Parkist v. Alexander, 1 Johns. Ch. 


394. 
Oh.—Fitch vy. Mendenhall, 17 Oh. 
578; Brazee v. Lancaster Bank, 14 


Oh. 318; Towner v. Wells, 8 Oh. 136. 

Pa.—Anderson v. Neff, 11 Serg. & 
R._ 208. 

Vt.—Chandler vy. Dyer, 37 Vt. 345. 

Va.—Siter =v. _McClanachan, 2 
Gratt. (43 Va.) 280; Colquhoun v. 
Atkinson, 6 Munf. (20 Va.) 550. 

{a] Intervening encumbrance im- 
plied by equity.—It has been held 
that, although the doctrine of tack- 
ing could not be enforced in this 
country as against an intervening 
encumbrance, the mortgagee might 
take another mortgage which would 
be valid as against an intervening 
encumbrance implied by equity, of 
which the mortgagee did not have 
notice, either actual or constructive, 
Orvis v. Newell, 17 Conn. 97. 

{[b] In Kentucky.—(1) The Eng- - 
lish rule of tacking has been held to 
be in force, however, in Kentucky, 
inasmuch as the provisions of the 
registry acts in respect to mortgages 
have been construed to refer to the 
legal and not the equitable rights of 
the parties, a mortgage being con- 
sidered a conveyance of the legal 
title. Nelson v. Boyce, 7 J. J. Marsh. 
401, 23 AmD 411; Commonwealth 
Bank v. Vance, 4 Litt. 168. (2) But 
in a later case it is stated that the 
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purpose of attaching a new debt to that which the 
mortgage was originally given to secure.** 

[§ 544] 6. Junior Encumbrancer Paying Off 
Where a junior encumbrancer, for his 
own protection, pays off the senior lien on the prop- 
erty, it is not necessarily an extinguishment of the 
elder lien, but he will be entitled to an assignment 
of it, or to be subrogated®® to the rights of the 
original holder of such senior lien,®* and to its full 
amount, irrespective of the sum he may have paid 
for it, st and notwithstanding the hen had been dis- 
But if there are intervening 
liens, he cannot tack his third or later encumbrance 
to the first;8® he will indeed succeed to the rights of 
the first mortgagee, but only in respect of the debt 
secured by such mortgage, and cannot take satis- 
faction also of his inferior lien to the prejudice of 


Senior. 


charged of record.®* 


such intervening lienors.°° 


[§ 545] 7. Extension of Time for Payment. 
Where a first mortgagee grants to the mortgagor 
an extension of the time for payment of the mort- 


gage debt, but without any actual 


doctrine has not been conclusively 
established in that state. Averill v. 
Guthrie, 8 Dana 82. 

84. Hayhurst v. Morin, 104 Me. 
NGOS Te ANe TOT. 

85. Subrogation generally 
Subrogation [37 Cyc 361]. 

sé. Ala.—Cullum y. Mobile Branch 
Bankes os sAla eat 9/t. 

Cal.—Windt v. Covert, 152 Cal. 350, 
Som Ova 

Ill.—Wahl v. Zoelck, 178 Ill. 158, 
52 NE 870; Ebert v. Gerding, 116 Ill. 
216, 5 NE 591; Tyrrell v. Ward, 102 
Ill. 29; Mosier v. Norton, 83 Ill. 519; 
Pursley v. Forth, 82 Ill. 327; Ball v. 
Callahan, 95 Ill, A., 615 [aff 197. 111. 
318, 64 NE 295]; Loeb v. Fleming, 15 
Til. A. 503. 

Me.—Pease v. Benson, 28 Me. 336. 

Mass.—Gerrity v. Wareham Sav. 
Bank, 202 Mass: 214, 88 NE 1084, 

Minn.—Blliott v. Tainter, 88 Minn. 
STs 98. INIW.124. 

N. Y.—Magilton v. Holbert, 52 Hun 
444 NIMS 507. Late “iit Ne “Ys .625 
mem, 22 NE 1128 mem]. 

Oh.—East End Loan Assoc. Co. v. 


see 


Methodist Book Concern, 9 Oh. A. 
213. 

Wis.—Knox y. Galligan, 21 Wis. 
470. 


Eng.—Bell v. Sunderland Bldg. 
Soc., 24 Ch. D. 618; Watts v. Symes, 
1 De G M. & G. 240, 50 EngCh 184, 
42 Reprint 544, 16 Sim. 640, 39 Eng 
Ch 640, 60 Reprint 1022. 

Ont.—Thompson vy. Warwick, 21 
Ont. A. 637; Fleming v. McDougall, 8 
Ont, Br. 20:05 

N. W. Terr.—Morris v. Bentley, 2 
Terr. Li. 253, 

{a] Rule applied.—A bank loaned 
money on mortgages, which was to 
be paid by the mortgagor to a first 
mortgagee in discharge of his mort- 
gage; and, its mortgages being sub- 
sequent to an attachment levied upon 
the real estate, the bank procured an 
assignment of the first mortgage, 
which was prior to the attachment, 
to be made to it to protect its in- 
terest. It was held that, it having 
been the intention of the parties 
that the first mortgage should be 
kept alive, the indebtedness was not 
extinguished or discharged, and the 
bank succeeded to the security. Ger- 


. rity v. Wareham Sav. Bank, 202 
Mass, 214, 88 NE 1084. 
87. Pease v. Benson, 28 Me. 336; 


Knox v. Galligan, 21 Wis. 470; Darcy 
yee 1 Vern. Ch. 49, 23 Reprint 

[a] Rule applied.—The fact that 
a judgment, by relating back to the 
first day of the term during which it 
was rendered, antedates the execu- 
tion of a mortgage, does not give the 
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charge of the mortgage or takine a new one, and 
without any fraudulent intent as regards the second 
mortgagee, the latter cannot claim to be preferred 
to the first mortgagee merely on the ground of such 
extension,®! unless perhaps, in accordance with gen- 
eral principle,®? where he occupies the position of a 
surety for the first mortgage debt and the extension 
is made without his consent.?? 

An unauthorized extension releases the obligor in 
a bond secured by the mortgage only to the extent 
of the value of the mortgaged property at the time 
of such extension.” 

[§ 546] 8. Substitution or Renewal of Mortgages. 
Entering satisfaction of a mortgage and taking~a 
new one, when designed by the parties to be merely 
a continuation of the first mortgage, and when the 
two acts are practically simultaneous or parts of the 


same transaction,®® is not an extinguishment of the 


or intended dis- 


judgment creditor a prior lien, where 
the proceeds of the mortgage were, 
by agreement with mortgagor, used 
in liquidating previously existing 
liens, and the mortgagee thereby be- 
came subrogated to the rights of 


such former lienholders. East End 
Loan Assoc. Co. v. Methodist Book 
Concern, 19 Oh. AS 213% 

88. Elliott v. Tainter, 88 Minn. 
377, 93 NW 124. 

89. See supra §§ 542, 543. 

90. Magilton y. Holbert, 52 Hun 
444, 5 NYS 507; Brace v. Marl- 


borough, Moseley 50, 25 Reprint 264, 
2 P. Wms. 491, 24 Reprint 829; Mc- 
Millan v. McMillan, 21 Ont. A. 343; 
Box v. Bridgman, 6 Ont. Pr. 234. See 
as bearing on this question Fraser v. 
Gunn, 29 Grant Ch. (Ont.) 13; Camp- 


bell v. McDougall, 26:Grant Ch. 
(Ont.) 280; Forrester v. Campbell, 26 
Grant Ch. (Ont.) 212. 

91. Conn.—Lomas, ete Coma: 
Isacs, 101 Conn, 614, 127 A6. 

55 Ga. 208. 

Tll.—Kraft v. Holzmann, 206. Ill. 
548, 69 NE 574. 

Minn.—Whittacre v. Fuller, 5 
Minn. 508, 

Va.—Farmers’ Bank vy. Mutual As- 
sur. Soc., 4 Leigh (381 Va.) 69. 


Wyo.—Sheridan First Nat. Bank y. 
Citizens’ State Bank, 11 Wyo. 32, 70 
P 726, 100 AmSR 925. 

92. See Principal and Surety [32 
Cye 191]. 

93. Willett v. Johnson, 84 Ky. 411, 
1 SW 674, 8 Kyl 898. But see 
Owings v. McKenzie, 183 Mo. 3238, 33 
Sw 802, 40 LRA 154 (the extension 
of the time of payment of the first 
maturing of two notes secured by 
the same mortgage, without the con- 
sent of one bound as surety on both 
notes, while it releases him from 
personal liability on the note ex- 
tended, does not operate to defeat its 
preference over the second note as 
to the proceeds of the mortgaged 
property). 

94. MacDonald v. Slawson, 108 
Mise, 127, 177 NYS’ 465 [aff:233) Ny Y¥. 
586 mem, 135 NE 928 mem]. 

Extension of time of payment see 
infra § 952. 

95. See cases infra this note; and 
infra note 96. 

[a] Simultaneity of transaction. 


—To warrant the application of the 


rule stated in the text, it is neces- 
sary that the release or discharge of 
the old mortgage and the giving of 
the new should be parts. of the same 
transaction, or so nearly simultane- 
ous as to evidence clearly the inten- 
tion of the parties to make the latter 
a mere renewal or continuation of 
the former. The priority of lien is 


mortgage, but a renewal thereof, and does not give 
priority to an intervening judgment or mortgage 
creditor of the mortgagor,®* especially where it is 


lost if any considerable interval of 
time elapses. Lester v. Richardson, 
69 Ark. 198, 62 SW 62; Elizabethport 
Cordage Co. v. Whitlock, 37 Fla. 190, 
20 S 255; “Traders? Nate Bank vz 
Woodlawn Mfg. Co., 100 N. C. 345, 
5 SE 81 [foll Traders’ Nat. Bank v. 
Lawrence Mfg. Co., 96 N. C. 298, 3 


SE 363]. 

96. U. S—wU. S. v. Grover, 227 
Fed. 181; Griffin v. International 
Trust Co., 161 Fed. 48, 54, 88 CCA 


212 [quot Cyc]; Swift v. Kortrecht, 
112 Fed. 709, 50 CCA 429, = 
Ala.—Higman v. Humes, 127 Ala. 
404, 30 S 733 [foll Sullivan v. Wil- 
liams, 210 Ala. 363, $38 S 186, 33 ALR 
147]. 
Cal.—Dillon v. Byrne, 5 Cal. 455. 
Conn.—Lomas, ete., Co. v. Isacs, 
101 Conn. 614, 127 A 6, 8 [quot Cyc]. 
Ida.—Western Loan, etc., Co. v. 
Kendrick State Bank, 13 Ida. 331, 
187, 


90 Patek? 
Ill.— Roberts v. Doan, 180 I]1l.. 
54 NE 207; Campbell v. Trotter, 100 
Ill. 281; Shaver v. Williams, 87 Ill. 
469; Christie v. Hale, 46 Ill. 117; Mc- 
Chesney v. Ernst, 89 Ill. A. 164 [aff 
186 Ill. 617, 58 NE 399]. 
Ind.—Pouder v. Ritzinger, 119 Ind. 
597, 20 NE 654; Calvert v. Landgraf, 


34 Ind. 388; Matchett v. Knisely, 27 
Ind. A. 664, 62 NE 87. 

Iowa.—St. Croix Lumber Co. v. 
Davis, 105 Iowa 27, 74 NW _ 756; 


Young v. Shaner, 73 Iowa 555, 35 NW 
629, 5 AmSR..701. 
88 Kan, 


Kan.—Poole vy. French, 
OS dasa 48s 
Ky.—Rowe v. Simmons, 21 SW 872, 


14 KyL 780. 

Mich. 
Mich. 436. 

Minn.—Geib v. Reynolds, 35 Minn. 
331, 28 NW 9238. 

Miss.—Smith v. Childress, 119 
Miss. 20, 80 S 345; Drane v. New- 
som, 73 Miss. 422, 19 S 200; Bram- 


lett v. Wetlin, 71 Miss. 902, 15 S 934; 
Sledge v. Obenchain, 58 Miss. 670. 
N. J.—Van Duyne y. Shann, 41 N. 
Jee SLI eAsx 429: 
N. Y.—Northeastern Permanent 
Sav., ete. Assoc. v. Barker, 21 NYS 
Saas Flagler v. Malloy, 9 NYS 573; 
U.S. v. Crookshank, 1 Edw. 232? 
Pa.—Benson v. Maxwell, 10 Pa. 
Cas. 380, 14 A 161. 
'S. C.— Parker v. Parker, 52 S. C. 
382, 29 SE 805. 
Tex.—Mass v. Tacquard, 33 Tex. 
Civ. A. 40, 75 SW 350. 
Wyo.—Bachman vy. Hurtt, 26 Wyo. 
332, 184 P 709, 711 [quot Cye]. 
Eng.—In re Jennings, L. R. 15 Ir. 
277; Milne v. Walton, 2 Y. & Coll. 
854, 21 EngCh 3854, 63 Reprint 156. 
And see infra text and note 13. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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‘the same property, 


[a] Presumption.— ‘So long as 
the same debt, or some part of it, 
subsists, the presumption ordinarily 
is that the new mortgage is intended 
as a renewal of the old, and a con- 
tinuance of the same security.” U. 
S. v. Grover, 227 Fed. 181, 183. 

{b] Recitals in mortgage.—(1) 
Where the new mortgage expressly 
recites the fact that it is given in 
renewal of the old, this will 
strengthen the position of the holder, 
in respect to preserving his priority 
of lien; but the failure to recite this 
fact will not necessarily affect the 
right to priority, where it cannot be 
disputed that it was actually a re- 


newal, and the junior mortgagee 
knew it. Roberts v. McNeal, 80 Ill. 
AE” 536. (2) Where purchasers of 


land mortgaged it to a third party, 
and it is recited in such mortgage 
that it is subject to the debt secured 
by a first mortgage, and the pur- 
chasers thereafter settle the first 
mortgage and execute another mort- 
gage as renewal of the same to se- 
cure the remaining part of the debt, 
such mortgage is a prior lien: to the 
mortgage given by the purchasers to 
such third party. Western Loan, 
ete., Co. v. Kendrick State Bank, 13 
idas33ie 90°Pi A126 

{c] Substitute mortgage.—Where 
the owner of land, after mortgaging 
“it, the mortgage being the first lien 
thereon, sold the land to another, 
who assumed the encumbrance, the 
new owner and the holder of the note 
and mortgage could extend the time 
of payment, the owner executing a 
new note and mortgage, as substi- 
tutes for the old note and mortgage, 
and the priority of liens would not 
be affected thereby, and the substi- 
tuted mortgage would, continue to 
be a first lien until the note last 
executed became barred by limita- 
tions. Poole v. French, 83 Kan. 281, 
111: P 488. 

{d] New mortgage merging oth- 
ers.—Where a mortgage, in which 
have been merged several prior mort- 
gages on the same land to the same 
person, is bequeathed, the legatee 
eannot claim privileges springing 
from the prior mortgages which were 
merged, but must claim upon the 
mortgage bequeathed to him. Ker y. 
Ker, 42 La. Ann. 870, 8 S 595. 

{e] Evidence sufficient.—On a bill 
to foreclose a trust deed, evidence 
held to show that the lien of such 
deed was inferior to that of a previ- 
ously executed trust deed covering 
the question be- 
ing whether the latter was a mere 
extension or renewal of a previous 
trust deed to the same trustee. | Stelk 
v. Hoff, 210°Il1l. A. 229. 

Renewal of barred debt Petety re- 
newing mortgage see supra § 538 
note 38 [b]. 

97. U. S.—Griffin v. International 
Trust Co., 161 Fed. 48, 54, 88 CCA 
212 [quot Cyc]. 

Ark.—Wooster v. Cavender, 54 Ark. 
153, 15 SW, 192, 26 AmSR 31. 

Conn. —Lomas, etc. COnny.. LSacs, 
101 Conn. 614, 127 A 6, 8 [quot Cyc]. 
re ate VemPaveyior iis Ln, 


done in good faith, in ignorance of the existence 
of the intervening lien, and without any intention 
to release the lien of the mortgage;®? and a similar 
rule is applied where the new mortgage is expressed 
to be a purchase-money mortgage. 
is strictly limited,®® and will not be applied where 
there is any sufficient evidence of an intention of 
the parties to waive the lien of the prior mortgage 
or that its discharge should operate as a payment,! 
nor can it be invoked where the new mortgage is 
given to a different person, from whom the debtor 
borrowed the money to pay off the old*—but the 
priority of the old mortgage may be kept alive in 
equity®’—nor where the new mortgage secures a 
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But this rule 


statute 


Md.—Drury vv. 
154. 


Briscoe, 42 Md. 
N. H.—Laconia Sav. Bank v. Vit- 
tum, 71 N. H. 465, 52 A 848, 93 AmSR 


561. 
N. J.—Hutchinson v..Swartsweller, 
31 a J. Hal 205. 
Y.—Barnes v. Camack, 1 Barb. 
393" 


Oh.—Turner v. Bau Verein No. 3 
v. ponihenen 1 OhS&CP 237, 2 Oh 
48. 


NP 

Or.—Pearce v. Buell,.22 Or. 29, 29 
Press 

Ss. D.—Upton v. Hugos, 7 S. D. 476, 
64 NW 523. 

Tenn.—Workingman’s Bldg., etc., 
Assoc. v. Williams, (Ch. A.) 37 SW 
1019. 

Wyo.—Bachman vy. Hurtt, 26 Wyo. 
332; 184. P7709, Tit [aquot) Cye]:. 

And see infra § 548 note 44. 

[a] “The intention of the parties 
is the controlling consideration.” 
Lomas, etc., Co. v. Isacs, 101 Conn. 
614, 622, 127 A 6. And see Atkinson 
v. Plum, 50 W. Va. 104, 108, 40 SE 
587, 58 LRA 788 (“intention is the 
pole star in the matter’). 

{b] Examination of records.—(1) 
The mortgagee, when about to re- 
lease his mortgage and take a new 
one, by way of renewal, should ex- 
amine the records to. ascertain 
whether other liens have not, at- 
tached, and if he omits»this precau- 
tion he cannot claim that his new 
mortgage was taken in ignorance of 
intervening rights, so as to be en- 
titled to retain his priority. Mather 
v. Jenswold, 72 Iowa 550, 32 NW 
512, 34 NW 3827. See Seeley v. Bacon, 
(CN. J. Ch.) 34 A 139 (when mort- 
gages have been canceled of record, 
and new mortgages taken in their 
stead, in the mistaken belief that a 
search of the records had been made, 
and that there were no other liens 
on the property, when in fact there 
was an intervening mortgage of rec- 
ord, but such intervening mortgage 
was taken with notice of the then 
prior encumbrances, and not on the 
faith of their cancellation, and a re- 
instatement of the canceled mort- 
gages to their position of record 
would place all parties in statu quo, 
a court of equity will make such re- 
instatement, although by the exer- 
cise of greater vigilance the mistake 
would have been avoided). (2) But 
if the senior mortgagee does cause 
an examination of the record to be 
made, with reference to junior liens, 
he is justified in acting on what he 
finds there. Pritchard v. Kalamazoo 
College, 82 Mich. 587, 47 NW 31, 

{c] Where a prior mortgagee, 
knowing the facts but mistaking the 
law, discharges his mortgage, and 
acknowledges the satisfaction and 
takes a new mortgage on the same 
land for the same debt, but loses the 
lien of the old mortgage, the new 
mortgage must be postponed to inter- 
vening liens. Gerrish v. Bragg, 55 
Vit.2329) 

{d] Relief on ground of mistake. 
—Where a prior mortgage was re- 
leased and a new one executed for 
the same debt, but owing to negli- 
gent search intervening judgments 
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different debt from the old, or an additional debt,* 
—if such is the purpose of the parties, but not 
otherwise’—nor where priority of the released mort- 
gage can be maintained only by inadmissible parol 
evidence;® nor does the rule extend the life of the 
original mortgage beyond the period named in the 
of limitations, as 
lienors;* nor where the mortgagee, although other- 
wise within the rule, has so conducted himself 
toward the junior encumbrancer that he should be 
equitably estopped from asserting his priority,® al- 
though it is said that the benefit of the rule may be 
claimed as against a junior creditor who has not 
done or omitted anything in reliance on the can- 


against intermediate 


were not discovered, the mortgagee 
was entitled to be restored to the 
lien of its canceled mortgage as 
against the judgment creditors, they 
not having changed their position to 
their prejudice. Institute Bldg., etc., 
Assoc. v. Edwards, 81 N. J. Hq. 359, 
86 A 962. 

98. Fish v. Anstey Constr. Co., 71 
Misc. 2, 130 NYS 927 (where the 
holder of a mortgage on a tract of 
land releases it, and takes new mort- 
gages for the same _ indebtedness 
from purchasers of the tract, such 
new mortgages being on lots into 
which the tract is subdivided and he- 
ing expressed to be purchase-money 
mortgages, there is a mere substi- 
tution of securities, and the new 
mortgages have the same priority 
over mechanics’ liens as the original 
mortgage). 

99. See case infra 
cases infra note 1 et seq. 

[a] Thus “when a person pur- 
chases a judgment, or purchases at 
an execution sale, and sees that a 
mortgage prior to the judgment has 
been discharged of record, we think 
he is not bound to iook further tp 
see if possibly the lien of the dis- 
charged mortgage may not have been 
preserved by the execution of an- 
other mortgage to secure the same 
debt. Our attention has been called 
to no case which so holds, and it ap- 
pears to us that such is not the law.’ 
Washington County v. Slaughter, oe 
Iowa 265, 269, 6 NW 291. 

1. Brown v. Dunckel, 46 Mich. 29, 
8 NW 537; Kidder v. Barnes, 18 N. 

PALA NP? NW 378; St. Albans Tus 
Conve Farrarksss Vit. 542) 

2, Holt: v. Baker, 58 N: Hi 276% 
Rone v. Garmo, 1 Sandf. Ch. (N. Y.) 

3. Tolman v. Smith, 85 Cal. 280, 
24 P 748; Chetwynd v. Allen, [1899] 
ivChesos 

[a] When necessary to do justice 
a discharge will always be treated 
as an assignment of the mortgage 
discharged. Rossiter v. Sanaghiaro, 
78 N. H. 484, 102 A 759. 

4 Edwards v. Thom, 25 eH last 2 22" 
5 S 707; Brown v. Dunckel, 46 Mich. 
29, 8 NW 537; McKeen v. ‘Haseltine, 
46 Minn. 426, 49 NW 195; Smith v. 
Bynum, 92 N. C. 108. See’ Buzzell v. 
Still, 63 Vt. 490, 22 A 619, 25 AmSR 
777 (where a person buys a mort- 
gage, and afterward takes another 
mortgage on the same premises to 
secure other and different debts than 
are secured by the prior mortgage, 
there is not such a union of estates 
as will constitute merger). See gen- 
erally Merger 40 C. J. p 649; and 
cross references there given. 

5 U. S. v. Grover, 227 Hed. 181, 
183 (“so long as the same debt, or 
some part of it, subsists, the pre- 
sumption ordinarily is that the new 
mortgage is intended as a renewal 
of the old, and a continuance of the 
same security’’). 

6. Woollen v. Hillen, 9 Gill (Md.) 
185, 52 AmD 690. 

7. Union, ete., Bank vy. Smith, 107 
Tenn. 476, 64 SW 756. f 
fet McLeod v. Wadiland, 25 Ont. 


this note; and 
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cellation of record of the elder lien;° but there is 
contrary authority on the latter point.t° And it has 
been held that, where a mortgage has been canceled 
and discharged, and a new security on the same 
land has been taken for the debt, the mortgage is 
to be considered as if it had never existed, and in- 
tervening encumbrances or attachments are let in.14 
Where a new note and mortgage are taken for the 
same debt, the former note and mortgage not being 
surrendered, the mortgagee does not lose his right 
to resort to his first mortgage to protect himself 
against intervening liens of which he had no notice 
or knowledge.” Where a creditor in a second deed 
of trust assigned the notes secured and subsequently 
purchased the property at a sale under the first deed 
and executed his note secured by a third deed of 
trust in payment therefor, the debt secured by the 
second deed of trust was not entitled to preference 
over that secured by the third.t® 

Registration under Torrens act. Where a mort- 
gage for the purchase price of property™ is lost 


9. International Trust Co: Var [eos 
Davis, ete, Mis. Co., 70 0N: H. 118, N. D.—Morris v. 
46 A 1054. 130, 45 NW 696. 


10. Atkinson v. Plum, 50 W. Va. 
AmD 442, 
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Oh.—Hill v. West, 


[§§ 546-547 


by a manifest mistake of a court in entering a 
decree of registration under a Torrens act, in fail- 
ing to note it in the decree, and, upon discovei 
of the mistake, a new mortgage is executed, which 
is immediately ‘registered, under the rule that equity 
will relieve against mutual mistake where the relief 
is promptly invoked, the registered mortgage will be 
a lien prior to that of an unregistered mortgage 
executed prior to the renewal mortgage but subse- 
quent to the original purchase-money mortgage.'® 
[§ 547] 9. Release or Satisfaction 1°—a. In Gen- 
eral. Subject to the limitations and qualifications 
hereinafter stated,!7 a release or satisfaction of a 
mortgage or deed of trust on the record 7% inures to 
the benefit of a junior lienor 1° or holder of an in- 
terest acquired subsequent to the execution of the 
mortgage or deed of trust,?° unless the release or 
satisfaction was made for a particular purpose only, 
not contemplating the displacement of the hen of 
the mortgage, of which fact the junior encum- 
brancer was cognizant, or by which at least he was 
Ill. 174, 60 NE 913, 85 AmSR 260; 
McMillan v. McMillan, 184 Ill. 230, 
56 NE 302; Bier v. Weiler, 203 Ill. A. 


144; Havighorst v. Bowen, 116 Ill. 
A. 230 [aff 214 Ill. 90, 73 NE 402]; 


Beecher, 1 N. D. 
8 Ohy 222; 31 


104, 40 SE 587, 58 LRA 788. 

11. Stearns v. Godfrey, 16 Me. 158, 
162 [foll Stanley v. True, 114 Me. 503, 
96 A 1057, 1059] (‘the mortgage havy- 
ing been discharged, no rights can be 
predicated upon it, or deducted from 
it”); Atkinson v. Plum, 50 W. Va. 
104, 40 SE 587, 58 LRA 788. 

12. Watson v. Bowman, 142 Iowa 
528, 119 NW 623. 

13. South Side Bank v. Center 
Wheeling Sav. Bank, 74 W. Va. 61, 81 
SE 571 [dist Atkinson v. Plum, 50 
W. Va. 104, 40 SE 587, 58 LRA 788]. 

14. Priority of purchase-money 
mortgage see supra §§ 470-473. 


15. Brace v. Superior Land Co., 65 
Wash. 681, 118 P 910. 
16. Substitution or renewal of 


mortgages see Supra § 546. 

17. See infra §§ 548, 549. 

18. Entry of release or satisfac- 
. tion of record see infra §§ 962-970. 

Necessity of record as against sub- 
sequent purchasers or encumbrancers 
see infra § 549. 

19. U. S.—Fidelity Trust Co. v. 
Mayhugh, 268 Fed. 712; Porter v. 
Stuart, 227 Fed. 840, 142 CCA 364. 

Cal—Persons v. Shaeffer, 65 Cal. 
ey ae) Oe 

Ga.—Citizens’ Bank v. Taylor, 155 
Ga. 416, 117 SE 247. 

Ill.—Havighorst v. Bowen, 214 Ill. 
90, 73 NE 402; Lennartz v. Quilty, 
191 Il. 174, 60 NE 913, 85 AmSR 260 
fattao2 Tl. A. 1/829) Oliver v. Gil 48 
Tll. A, 424. 

Ind.—Smith v. Lowry, 113 Ind. 37, 
15 NE 17. 

Iowa.—Valley Nat. Bank v. Des 
Moines Nat. Bank, 116 Iowa 541, 90 
NW 342; Stanbrough vy. Daniels, 88 
Iowa 314, 55 NW 466; Indiana State 
Bank v. Anderson, 14 Iowa 544, 83 


AmD 390. 

Kan.—Marple v. Marple, 63 Kan. 
426, 65 P 645. 

Ky.—Emery v. Vaughan, 36 SW 9, 
18 KyL 281. 

La.—Golding v. Golding, 43 La. 


Ann. 555, 9 S 638. 

Mich.—Moran v. Roberge, 84 Mich. 
600, 48 NW 164; Ferguson v. Glass- 
ford, 68 Mich. 36, 35 NW 820; Shel- 
don v. Holmes, 58 Mich, 188, 24 NW 
195. 

Mo.—Rehm vy. Alber, 272 Mo. 452, 
1$9 SW 170. 

N. J.—Harrison v. Johnson, 18 N. 
J. Eq. 420 [rev on other grounds 19 
N. J. Eq. 488]. 

N. Y.—New York Co-op. Bldg., etc., 
Assoc. v. Brennan, 62 App. Div. 610, 
TOD NYiSuouG. 

N. C.—Traders’ Nat. Bank v. Wood- 
lawn Mfg. Co., 100 N. C. 345, 5 SE 


Pa.—Steele v. Walter, 204 Pa. 257, 
53 A 1097. 

Ss. C.—Quattlebaum v. 24 
Sreer4s: 

Va.—Evans v. Roanoke Sav. Bank, 
95 Va, 294, 28 SE 323. 

Wis.—Conner v. Welch, 51 Wis. 
431, 8 NW 260; Jamison v. Gjemen- 
son, 10 Wis, 411. 

[1918] 3 


Man.—James v. 
WestWkly 318. 

Ont.—Waterous Engine Works Co. 
v. Livingstone, 7 Ont. L. 740, 3 Ont 
WR 670, 24 CanLTOccNotes 338. 

Sask.—Rogers Lumber Co. vy. Smith, 
6) Sasky L187, 11 DomLR 172,23 
WestLR 946, 4 WestWkly 441. fi 

[a] A partial payment of the 
senior mortgage will inure to the 
benefit of the junior mortgagee, and 
the elder lien cannot be reinstated 
by agreement of the parties, as to 
such released part, to the prejudice 
of the junior encumbrancer. Warner 
v. Blakeman, 36 Barb. 
[aff 4 Abb. Dec. 530]. 

[b] Subsequent liens according to 
seniority—When a grantor under a 
security deed subsequently executes 
successive mortgages and _ security 
deeds, upon cancellation of the orig- 
inal security deed, the legal title 
inures to the benefit of his successive 
assignees according to the seniority 
of their conveyances if duly recorded. 
Citizens’ Bank v. Taylor, 155 Ga, 416, 


Black, 


Smyth, 


117 SE 247. 
[c] Intermediate junior mort- 
gagee.—Where the same _ property 


was encumbered by three mortgages, 
one for nine hundred dollars to H, 
one for eight hundred dollars to D, 
and one for two hundred dollars to 
D, that being the order of their pri- 
ority, and H gave a release agreeing 
to postpone his mortgage to the two 
hundred dollar mortgage, no mention 
of the eight hundred dollar mortgage 
being made, the purchaser, on fore- 
closure of the eight hundred dollar 
mortgage, took title free from the 
lien of H’s mortgage. Horner v. 


Scott, 242 Pa. 432, 89 A 555. 
| Mechanics’ lien see Mechanics’ 
Liens § 389. 

20. Ala.—Carbon Hill y. Marks, 
204 Ala. 622, 86 S 908. 


Colo.—Delta County Land, etce., Co. 
dapat ie OOOH Wy <BR, OB 12 
Fla.—Elizabethport Cordage Co. v. 
Whitlock, 37 Fla. 190, 20 S 255; Had- 


ae v. Thom, 25 Fla. 222, 5 S$ 
TiL—Vogel vy. Troy,to232 Tle st: 


83 NE 960; Lennartz y. Quilty, 191 


CNS XG) 5 50, 


Carey v. Rauguth, 82 Ill. A, 418. 

Ind.—Smith v. Lowry, 113 Ind. 37, 
15 NE 17; Greathouse vy. Harrison, 
63 Ind. A. 95, 114 NE 92. 

Iowa.—Cherry v. Welsher, 195 Iowa 
640, 192 NW 149; Day v. Brenton, 
102 Iowa 482, 71 NW 538, 63 AmSR 
460; Vannice v. Bergen, 16 Iowa 555, 
$5 AmD 531. 

Mich.—Lowry v. Bennett, 119 Mich. 
301, 77 NW 935; Sheldon v. Holmes, 
58 Mich. 138, 24 NW 795. 

Mo.—Bristow v. Thackston, 187 Mo. 
332, 86 SW 94, 106 AmSR 472. 

Mont.—Mueller v. Renkes, 31 Mont. 
HOO Tithe sik 2 

Nebr. —Whipple v. Fowler, 41 Nebr. 
675, 60 NW 15. 
on Y.—Fassett v. Smith, 23 N. Y. 

N. C.—Smith v. Fuller, 152 N. C. 7, 
67 SE 48. 3 

Or.—Dennison v. Jossi, 93 Or. 581, 
184 P 269. 

[a] “Where the records disclose 
nothing to impeach the release, a 
purchaser for value, without notice 
that the instrument was unauthor- 
ized, and without notice or knowledge 
of anything which made it his duty 


to inquire into the truth of its re- 
citals, will be protected in his 
purchase.’ Delta County Land, etc., 


es Let Palcort, 17 Colo, A. 316, 326, 
6 

[b] “The public records of con- 
veyances and instruments affecting 
the title to real estate are established 
by statute to furnish evidence of such 
title, and a purchaser may rely upon 
such records in security unless he 
has notice or is chargeable in some 
way with notice of some title, con- 
veyance or claim inconsistent there- 
with.” lLennartz v. Quilty, 191 Ill. 
174, 179, 60 NE 913, 85 AmSR 260. 

Subsequent purchasers see Vendor 
and Purchaser [39 Cyc 1771]. 

21. Farmers’ Bank’ vy, Butterfield, 
100 Ind. 229. 

[a] Tlustration.—Where a mort- 
gagee, without payment releases his 
mortgage merely to enable mortgagor 
to mortgage same lands to a third 
person, with the agreement that as 
between the parties, it shall remain 
in force, one who thereafter acquires 
a subsequent mortgage with notice 
of the facts takes subject to the 
mortgage so released, the lien of 
which, as to him, will be prior, but 
such an entry of satisfaction operates 
as an extinguishment of the mort- 
gage as to all who had no notice of 
its continued existence. Farmers’ 
Bank v. Butterfield, 100 Ind. 229. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 547-548] 


not prejudiced.?2 

Prejudice to junior liens. The first mortgagee, 
having knowledge of subsequent liens, has no right 
to release his mortgage to the injury of such liens.?3 
And a payment or other actual satisfaction of the 
elder lien may be insisted on by the junior encum- 
brancer, so as to secure for his lien the priority to 
which it has become entitled,?4 and so also as to 
prevent the parties to the senior mortgage from 
agreeing upon its reinstatement, to his prejudice.?5 
And where a first mortgage is satisfied by a junior 
mortgagee under circumstances which entitle him in 
equity to the priority of the first mortgage, that 
priority will be preserved in his behalf as against 
an intermediate mortgage of which he had no actual 
or constructive notice.2° A senior mortgagee who 
impairs the security of the junior mortgagee by re- 
leasing the mortgagor from his personal liability sub- 
ordinates his len to that of the second mortgage.?? 

Unexecuted agreement to release. A junior mort- 
gagee cannot claim priority over the senior mort- 
gage merely on account of an agreement between 
the mortgagor and the senior mortgagee for the 
release of the latter’s mortgage, which was never 
executed, unless perhaps where he has parted with 
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rights or put himself in a worse position in the 
expectation that the agreement would be fulfilled.?* 

Where there is no cancellation of record, but the 
mortgage is mutilated by mistake, a subsequent ac- 
knowledgment by the parties that the mortgage is 
existent notwithstanding such mutilation is not such 
an instrument as must be acknowledged and re- 
corded to validate it as against judgment creditors 
and subsequent mortgagees and purchasers who have 
notice of the mortgage from the record.”® 

[§ 548] b. Unauthorized, Fraudulent, or Mistaken 
Release or Satisfaction; Failure of Consideration. 
As between a mortgagee whose mortgage has been 
discharged ot record solely through the act of a 
third person, which act was unauthorized by the 
mortgagee and for which he was in no way respon- 
sible, and a person who has been induced by such 
cancellation to believe that the mortgage has been 
canceled in good faith, and has dealt with the 
property by purchasing the title or accepting a mort- 
gage thereon as security for a loan, the equities are 
balanced, and the lien of the prior mortgage, being 
first in order of time, is superior.*° If, however, the 
owner of the mortgage is responsible ‘for the mort- 
gage being released of record*! as where the entry of 


[b] “In the absence of an inten- 
tional release of the security, the lien 
of a mortgage continues until the 
debt is paid.”” Johnson v. Myer, 197 
Iowa 1110, 1116, 198 NW 654. 

Mistake as to effect of release see 
infra § 548 text and notes 54-57. 

Substitution ee pagent ts of mort- 
gage see supra § 5 


22. Johnson vy. amine 197 Iowa 
1110, 198 NW 654. 
23. McLean v. Lafayette Bank, 


16 F. Cas. No. 8,888, 3: McLean 587; 
Turner v. Parker, 10 Rob. (La.) 154; 
Guion v. Knapp, 6 Paige (N. Y.) 35, 
29 AmD ‘741; Schaad v. Robinson, 50 
Wash. 283, 97 P 104. 

{a] Thus (1) a prior mortgagee 
who has knowledge of a second mort- 
gage, and has possession of property 
more than sufficient to secure his 
Cebt, cannot release such part as is 
not covered by his own mortgage to 
the detriment of the second mort- 
gagee. Guion v, Knapp, 6 Paige (N. 
Y.) 35, 29 AmD 741. (2) A mort- 
gagee, who, having actual notice and 
knowledge of a subsequent lien 
gagainst parcels of the mortgaged 
premises, releases other parcels, dis- 
charges wholly or partly the parcels 
Subject to such junior lien, and where 
the value of the parcels released 
equals the mortgage debt the parcels 
subject to the junior lien can at 
most be made liable in their order 
only for the excess of the debt over 
such value. #@chaad v. Robinson, 50 
Wash. 283, 97 P 104. 

[b] Ignorance of subsequent lien. 
—‘‘The recording of the [Subsequent] 
mortgage is not constructive notice. 
. .. The release by a prior mortgagee 
of part of his security, although it 
operate to the disadvantage of a sub- 
sequent lienor, will not impair the 
lien of the mortgage to the amount 
of the value of the security released, 
unless such prior mortgagee had, at 
the time of releasing, knowledge, 
actual or constructive, of the exist- 
ence of the subsequent lien.”” Home 
for Friendless v. Trades’ Inv. Co., 77 
N. J. Eq. 580, 582, 78 A 158. 

24. Ala. —Cowley v. Shelby, 71 Ala. 


122. 

Fla.—Boley v. Daniel, 72 Fla. 121, 
72 S 644, LRAI917A 734. 

Me.—Stanley v. True, 114 Me. 503, 
96 A 1057. 

Minn.—Redin v. Branhan, 43 Minn. 
283, 45 NW 445. : 

N. J.—Shreve v. Harvey, 74 N. J. 
Eq. 336, 70 A 671. 

N. Y.—Conlon v. Minor, 94 App. 
Div. 458, 88 NYS 224. 

Or:—Stitt v. Stringham, 55 Or. 89, 


LOS SE e25 2s 

S. C.—Sawyer v. Senn, 27 S. C. 251, 
3 SE 298, 

Tex.—Clarke v. A. B. Frank Co., 
(Civ. A.) 168 SW 492. 

Ont.—Waterous Engine Works Co. 
v. Livingstone, 7 Ont. L. 740, 3 Ont 
WR 670, 24 CanLTOccNotes 338. 

And see supra § 437 note 71 [b]. 

[a] “This happens daily with ref- 
erence to mortgages in consequence 
of payment of prior encumbrances.” 
Shreve v. Harvey, 74 N. J. Eq. 336, 
349, 70 A 671. 

{b] The practical construction by 
the parties to the junior mortgage 
cannot be permitted to violate this 
well settled rule of construction. 
Stanley v. True, 114 Me. 503, 96 A 


1057. 

{c] Debt barred by limitations.— 
A junior mortgagee, out of posses- 
sion, may maintain a Suit in equity 
against the senior mortgagee, also 
out of possession, and the mortgagor, 
in possession, to have the first mort- 
gage canceled, after the senior mort- 
gagee has lost all right to proceed 
on his mortgage by the running of 
the statute of limitations applieable 
thereto. Fox v. Blossom, 9 F. Cas. 
No. 5,008, 17 Blatchf. 352. 

{d] A judgment foreclosing a 
senior mortgage, notwithstanding 
payment of the debt, with intent to 
defraud creditors of the mortgagor, 
does not affect the right of a junior 
lienholder who was not a party to 
the suit; and by such payment the 
junior lien becomes a first lien. 
Clarke v. A. B. Frank Co., (Tex. Civ. 
A.) 168 SW 492. 

fe] The fact that an intervening 
mortgage was of record when the 
owners of a tax title on the land 
purchased and satisfied a prior mort- 
gage did not preclude them from 
alleging and proving that they were 
ignorant of such lien when the prior 
mortgage was released. Stitt v. 
Stringham, 55 Or. 89, 105 P 252. 


25. Angel vy. Boner, 38 Barb. (N. 
Y.) 425. 
26. Whiteley v. Delaney, [1914] 


ANC) 12a [reverb 9L2 Che W35y. 

27. Sexton. v. Pickett, 24 Wis. 
346. 

Impairment of security of junior 
mortgagee generally see supra § 539. 

28. Rappanier v. Bannon, (Md.) 8 
A 555; MekKnight v. Clark, 29 N. J. 
Eq. 105; Fisler v. Stewart, 191 Pa. 
323, 48 A 396, 71 AmSR 769; Simonds 
v. Brown, 18 Vt: 231. 

29. Collignon  v, 
N. J. Eq. 516728 A 794 

30. Ind.—McConnell vy. 


Collignon, 52 


American 


Nat. Bank, 59 Ind. A. 319, 103 NE 
809. 
La.—Gallagher v. Conner, 138 La. 


633, 70 S 539; Salisbury v. Conner, 7 
La. A. (Orleans) 276. 

Mo.—Crecelius v. Heights 
Co., 217 SW 508. 

N. J.—Heyder v. Excelsior Bldg. 
Loan Assoc., 42 N. J. Eq. 403, 8 A 
SLORE59 AmR 49; Harris v. Cook, 28 
N. J. Eq. 345; Trenton Banking Co. 
Vv. Piss aos te 2°N. J. Eq. 117. 

. Y.—Weaver v. Edwards, 39 Hun 
233. ‘Laff 121 N. Y. 653 mem, 24 NE 
1092 mem]. s 

[a] “Between a mortgagee, whose 
mortgage has been discharged of 
record, solely through the unauthor- 
ized act of another party, and a pur- 
chaser who buys the title in the be- 
lief, induced by such cancellation, 
that the mortgage is satisfied and 
discharged, the equities are balanced, 
and the rights, in the order of time, 
must prevail. The lien of the mort- 
gage must,remain, despite the appar- 
ent discharge.’ Heyder v. Excelsior 
Bldg. Loan Assoc., 42 N. J: Eq. 403, 
407, 8 A 310, 59 AmR 49, 

[b] “Third parties, however in- 
nocent, can acquire no rights as 
against another innocent party whose 
mortgage has been illegally or 
fraudulently canceled.’ Salisbury v. 
Conner, 7 La. A. (Orleans) 276, 278. 

[ec] “The security afforded by reg- 
istry should remain undisturbed by a 
cancellation effected through mistake, 
accident or fraud of third persons; 
even if, by such cancellation, subse- 
quent mortgagees or purchasers are 
made to suffer loss. Such after- 
acquired rights ought not to prevail 
against the just claims of an inno- 
cent, non-negligent encumbrancer, 
because the reccrd has been wrongly 
effaced.” Heyder v. Excelsior Bldg. 
Loan Assoc., 42 N. J. Eq. 403, 407, 8 A 
310, 59 AmR 49. 

31. Cal.—Wittenbrock v. Parker, 
102 Cal. 98, 36 P 374, 41 AmSR 172, 
24 LRA 197: 

Ind.—McConnell v. American Nat. 
Bank, 59 Ind. A. 319, 103 NE 809, 811 
[eit Cyc]. 

Iowa.—Day v. Brenton, 102 Iowa 
482, 71 NW 538, 68 AmSR 460; Liver- 
more v. Maxwell, 87 Iowa 705, 55 NW 
Stic 
Arie -—Robbins v. Todman, 28 Kan. 

N. J.—Heyder v. Excelsior Bldg. 
Loan Assoc., 42 N. J. Eq. 403, 8 A 
SLOM OS AmR 49; Harris v. Cook, 28 
N. J. Eq. 345, 
aN Y.—Fassett v. Smith, 23 N. Y. 
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satisfaction is made-possible by his own neglect or 
misplaced confidence,** or by his own mistake,?* or 
where he is shown to have received actual satisfae- 
tion or to have accepted the benefit of the transac- 
tion which resulted in the release,?* he will not be 
permitted to establish his len to the detriment of 
one who has innocently dealt with the property in 
the belief that the mortgage was satisfied. 
other hand, where the person who dealt with or ac- 
quired the property did not rely on or advance any- 
thing on the faith of the recorded release,*° as where 
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On the 


the cancellation was recorded subsequent to such 


Pa.—Independent Bldg., ete., Assoc. 
v. Real Est. Title Co., 156 Pa. 181, 27 
A 62. 

S. C.—Charleston v. Ryan, 22 8S. C. 
339, 538 AmR 713. 

[a] Reason for rule.—‘‘In such a 
case the mortgagee is estopped in 
equity from asserting the priority 
of his mortgage. When one of two, 
innocent parties must Suffer loss, it 
must fall upon that one who by in- 
caution or misplaced confidence oc- 
casioned it, or who placed it in the 
power of a third party to perpetrate 
the fraud which occasioned the loss.” 
McConnell v. American Nat. Bank, 59 
Ima A 31959103) NE 809," 81d 

32. Fla—Edwards v. Thom, 25 
Ela. 222, 5 S 707. 

Ill.— Vogel v. Troy, 232 Ill. 481, 83 
NE 960; Mann v, Jummel, 183 Ill. 253, 
56 NE 161. 

Ind.—Smith v. Lowry, 113 Ind. 37, 
15 NE 17; McConnell v, American 
Nat. Bank, 59 Ind. A. 319, 103 NE 
809. 

Iowa.—Raymond v. Whitehouse, 
119 Iowa 1382, 93 NW 292. } 

N. J.—Heyder v. Excelsior Bldg. 
Loan Assoc., 42 N. J. Eq. 403, 8 A 
310, 59 AmR 49; Trenton Banking 
Co. v. Woodruff, 2 N. J. Eq. 117. 

N. Y.—Fassett v. Smith, 23 N. Y. 
252. 

- Wis.—Seidl v. Paulu, 174 Wis. 403, 
183 NW 246. 

[a] Rule applied: (1) Where a 
transferee of a note accepted in pay- 
ment a new note from mortgagor in 
reliance upon a forged indorsement 
and authorized the discharge of the 
mortgage of record. McConnell v. 
American Nat. Bank, 59 Ind. A. 319, 
103 NE 809. (2) Where in the trans- 
action to renew a mortgage, the 
mortgagor fraudulently substituted 
a mortgage on property other than 
that agreed upon and thus procured 


release of the old mortgage. Fassett 
ve Smith; 23 (N. Y.. 252. (3) Where 
a fraudulent release was not set 


aside, against an innocent purchaser 
who relied thereon, on the ground 
that the cestui que trust and holder 
of the note secured left the original 
trust deed in the possession of the 
Gefaulting trustee and failed in any 
way to place anything of record 
which showed her interest in the debt 
secured by the trust deed anid the 
purchaser did all she reasonably 
could do to protect herself, at the 
time, from such secret lien. Vogel 
v. Troy, 232 Ill. 481, 88 NE 960. (4) 
Where the mortgagor, upon the 
failure of his vendee to pay part of 
the mortgage debt assumed, paid the 
same and procured the mortgagee to 
discharge the mortgage of record, and 
subsequently the property was pur- 
chased by an innocent person relying 
upon the recorded satisfaction. Smith 
v. Lowry, 113 Ind. 37,15 NH 17. (5) 
Where the court intimated it would 
not interfere where deceased mort- 
gagee appointed the mortgagor his 
executor and thus placed it in power 
to make the fraudulent’ release. 
Trenton Banking Co. v. Woodruff, 2 
N. J. Eq. 117. (6) Where the holder 
of a first mortgage surrendered it to 
a subsequent owner of the land, tak- 
ing in payment another mortgage 
which was not legally recorded, and 


the first mortgage being released of 
record, a subsequent mortgagee ac- 


quired an interest relying upon such]. 


release. Edwards v. Thom, 25 Fla. 
222, 5 S 707. 

833. See infra text and note 42. 

34. Citizens’ State Bank v. Vic- 
toria Sanatorium, 179 Iowa 671, 161 
NW 664. See Lord v. Schamloeffel, 
50 Mo. A. 360 (an entry of satisfac- 
tion of a mortgage, made by the 
mortgagee’s agent: authorized to re- 
ceive payment, will not be set aside 
at the suit of the mortgagee, as 
against a purchaser of the land sub- 
ject to the mortgage, who subse- 
quently paid its amount to the agent, 
aithough the latter failed to account 
therefor to the mortgagee). 


35. See infra text and notes 10-: 
14. 

36. See infra text and notes 18- 
25%. 

37. U. S.—Connecticut Gen. L. 


Ins. Co. v. Burnstine, 131 U. S. Ap- 
pendix cliii, 24 L. ed. 706; Connecticut 
Gen. L. Ins. Co. v. Eldredge, 102 U. 
S. 545, 26 L. ed. 245. 

Ark.—Shapard v. Mixon, 122 Ark. 
530, 184 SW 399. 

Colo.——Barlow v. Hitzler, 40 Colo. 
109, 90 P 90; Appelman yv. Gara, 22 
Colo. 397, 45 P 366; Murto v. Lemon, 
19 Colo, As, 314,:75 <P 1605. darker, v. 
peudder. Tb eColo.2cA, 69, . 6 Pa LOZ: 
Kenney v. Jefferson County Bank, 12 
Colo. A. 24, 54 P 404; Creede First 
Nat. Bank v. Miner, 9 Colo. A. 361, 
4B PE Sais 

D. C.—Eldridge v. Connecticut Gen. 
LalnsyiCo,. LObDeC..S0ds fart 102: (US: 
545, 26 lL. ed. 245]. 

Ill—Reed v. Jennings, 196 Ill. 472, 
63 NE 1005; Lennartz v. Quilty, 191 
Ilt. 174, 60 NE 913, 85 AmSR 260; 
Stiger v. Bent, 111 Ill. 328; Remann 
v. Buckmaster, 85 Ill. 403; Abraham 
Lincoln Bldg., ete., Assoc, v. Zuelk, 


124 Ill. A. 109. 

Ind.—Farmers’ Bank vy. Butter- 
field, 100 Ind. 229; Burton v. Rea- 
gan; 75 Ind. 77;.Etzler.v. Evans, 612 
gna. 56; Howe v. White, (A.) 67 NE 
03. 4 

Iowa.—Mather v. Jenswold, 72 Iowa 
550,32 NW 512, 34 NW 327; Bruse 
v. Nelson, 35 Iowa 157. 

Mass.—Willcox v. Foster, 132 Mass. 

0 


Mich.—Ferguson vy. Glassford, 68 
Mich. 36, 35 NW 820. 

Minn.—Gerdine v. Menage, 41 Minn. 
417, 43 NW 91; Geib v. Reynolds, 35 
Minn. 331, 28 NW 923. 

Mo.—Berryman vy. Becker, 173 Mo. 
A. 346, 158 SW 899. 

Nebr.—Frerking v. Thomas, 64 
Nebr. 193, 89 NW 1005; Whipple v. 
Fowler, 41 Nebr. 675, 60 NW 15. 

N. H.—Buchanan y. Balkum, 60 N. 
H. 406. 

N. J.—Stover v. Wood, 26 N. J. 
Eq. 417 [aff 28 N. J. Eq. 253]; Tren- 
ton Banking Co. v. Woodruff, 2 N. J. 
Eq. 117; Land Title, ete., Co. v. Kohl- 
enberg, (Ch.) 35 A 295. 

, N. Y.—Purser v. Anderson, 4 Edw. 
le 

Oh.—Massop v. Bidwell, 25 Oh. Cir. 
Ctaun. oS: 502575 Oh Agensce 

Pa.—Pierie v. Metz, 9 Pa. Dist. 
341. 

S|. D.—Ricker vy. Stott,/13 S./D.1208; 
83 NW 47. 


. 


[§ 548 


transaction,?® or where such persons are chargeable 
with notice of the rights of the parties,?’ or are mere 
volunteers ** and have paid no adequate considera- 
tion for the interest acquired,®® the priority of the 
liens in the order of time will not be disturbed, and 
those first vested will be superior, notwithstanding 
the purported satisfaction. 

Accident or mistake. Generally, where a mortgage 
has been released or satisfied through accident or 
mistake, it may be restored in equity *° and given its 
original priority as a lien,*! but such relief cannot 


Wash.—Nommenson v. Angle, 17 
Wash. 394, 49 P 484. 
W. Va.—Fidelity Ins., etc., Co. v. 


Shenandoah Valley R. Co., 32 W. Va. 
244, 9 SE 180. ¢ 

Wis.—Tweeddale v. Tweeddale, 116 
Wis. 517, 93 NW 440, 96 AmSR 1003, 
61 LRA 509; Levy v. Martin, 48 Wis. 
198, 4 NW 35. 

[a] Character of notice.—Where 
third persons become mortgagees or 
purchasers after the discharge is 
placed upon record, they are entitled 
to the same protection which the re- 
cording laws afford to subsequent 
purchasers and encumbrancers in 
good faith, as against unrecorded 
conveyances, who can be affected only 
by actual notice, or notice of such 
facts as should have put them upon 
inquiry. Ferguson v. Glassford, 68 
Mich. 36, 35 NW 820. 

[b] Constructive notice.—When a 
mortgagee has duly entered satis- 
faction of his mortgage of record, 
even though induced so to do by 
fraudulent and false representations 
of the mortgagor, Such record ceases 
to be constructive notice of the ex- 
istence of such mortgage. Etzler vy. 
Evans, 61 Ind. 56. 

[c] Where the release is procured 
by the fraudulent acts of an agent 
of a subsequent mortgagee, such 
mortgagee, although he is innocent 
of the fraud, cannot derive any bene- 
fit from the transaction founded on 
such _ release. Independent Bldg., 
etc., Assoc. v. Real Est. Title Co., 
156 Pa. 181, 27 A 62. 

[d] The release of the lien of a 
trust deed cannot be relied upon 
where there is notice or ground for 
suspicion that the same is fraudulent. 
Abraham Lincoln Bldg., ete., Assoc. 
v. Zuelk, 124 Ill, A. 109. 

{e] Where a recorded mortgage is 
discharged by a person not the mort- 
gagee, a Subsequent encumbrancer is 
bound to inquire what authority he 
had to discharge it, and is charge- 
able with notice of such facts as 
an inquiry would have disclosed. 
Swarthout v. Curtis, 5 N. Y. 301, 55 
AmD 345. 

* Par eck of actual notice see supra 
S . 

38. Swedesboro Loan, ete., Assoc. 
v. Gans, 65) Nic J; Haq. 182, 55 A 82; 
Stimis v. Stimis, 60 N. J. Ha. 313, 47 
A 20; Gans v. Thieme, 93 N. Y. 225; 
Lee v. Wagner, 71 Wis. 191, 36 NW. 


597; Levy, v. Martin, 48 Wis. 198, 4 
NW 35. 
39. Whipple v. Fowler, 


41 Nebr. 

675, 60 NW 15. 
40. Accident or mistake as ground 
Let naetonay: aside release see infra 


41. Del.—Stoeckle v. 
10 Del, Ch. 195, 87 A 1006. 

Ill—Roberts v. Doan, 180 Ill. 187, 
54 NE 207 [aff 80 Ill. A. 536]; Home 
Sav. Bank v. Bierstadt, 168 Ill. 618, 
48 NE 161, 61 AmSR 146; Campbell 
v. Trotter, 100 Ill. 281. 

Ind.—Hanlon v. Doherty, 109 Ind. 
37, 9 NE 782; Sidener v. Pavey, 77 
Ind. 241; Wells v. Huffman, 69 Ind. A. 
379, 121 NE 840. 

lowa.—Cherry v. Welsher, 195 Iowa 
640, 192 NW 149; Kent v. Bailey, 181 
Iowa 489, 164 NW 852; Bruse v. Nel- 
son, 35 Iowa 157. 


Rosenheim, 


For later cases, developments and changes in the law See cumulative Annotations, same title, page and note number. 
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be obtained to the detriment of the intervening 
rights of an innocent third person who relied upon 
such release,*? unless he is chargeable. with notice of 
the mistake,** or will not be prejudiced by the rein- 
statement.** In accordance with the rule just stated 
and subject to its qualifications, equity will grant 
relief where, there being no intention to execute a 
release or satisfaction, as a result of a mistake or 
accident, a mortgage is canceled of record.*® Thus 
a mortgage erroneously released will be reinstated 
to priority, no intervening rights being prejudiced 
thereby, where the holder of two mortgages, in- 
tending to release one, by mistake releases the 
other *° or where he reléases both, the release of one 
only being intended,** or where, in attempting to 
transfer a mortgage to an assignee of the notes 
secured, an effective discharge is mistakenly exe- 
euted,*® and upon similar principles where a satis- 
faction was executed with the understanding that it 
was not to be recorded until a prior mortgage was 
released, and it was, by mistake, registered before 
that time.*2 Where_a mortgagee without any con- 
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sideration and for the sole purpose of enabling a 
subsequent mortgagee to acquire a prior lien, exe- 
cuted a release of the mortgage, acknowledging full 
payment and satisfaction, under the mistake that 
it would be effective as to the intended subsequent 
mortgage only, it will not discharge the lien of the 
mortgage as against the heirs of the mortgagor.®*° 
Ignorance of existence of other liens or rights.°! 
Generally, where a new mortgage is substituted for 
an old one in ignorance of and under the mistaken 
belief that there was no other encumbrance on the 
premises, and the original mortgage is released of 
record, it may be restored and given its original pri- 
ority as a len, where the rights of innocent third 
parties will not be affected,®? and the result will be 
the same, even though the first mortgagee was aware 
of the junior encumbrance where he erroneously be- 
lieved it to have been legally discharged.®? Thus, 
when the release is intended to be effectual only by 
force of, and for the purpose of, giving effect to a 
new mortgage,°* as where a new mortgage is substi- 
tuted for an old one for purposes of convenience,*® 


Me.—Kinsley v. Davis, 74 Me. 498; 
Cobb v. Dyer, 69 Me. 494, 

Md.—Bond v. Dorsey, 65 Md. 310, 
4A 279. 

Mich.—Ferguson v. Glassford, 68 
Mich. 36, 35 NW 820. 

Minn.—Emmert vy. Thompson, 49 
Minn. 386, 52 NW 31, 32 AmSR 566; 
Gerdine Vv. Menage, 41 Minn. 417, 43 
NW 91; Geib v. Reynolds, 35 Minn. 
331, 28 NW 923. 

Mont.—Mueller v. Renkes, 31 Mont. 
100, pe Peay bp. 

N. H.—Laconia Sav. Bank v. Vit- 
tum, 71 N.’H. 465, 52 A 848, 93 AmSR 
561; Hammond v. Barker, LIN Hass) 

: N. J.—Swedesboro Loan, etc., 
Assoc. v. Gans, 65 N. J. Eq. 132, 55 
A 82; Hutchinson v. Swartsweller, 
31 N. J. Eq. 205; Land Title; etc., Co. 
v. Kohlenberg, (Ch.) 35 A 295; Seeley 
v. Bacon, (Ch.) 34 A 139; Lockard v. 
Joines, (Ch.) 23 A 1075. 

N. Y.—Gans v. Thieme, 93 N. Y. 
225.5 ASS v. Camack, 1 Barb. °392; 
Lumber Exch. Bank vy. Miller, 18 
Mise. 127, 40 NYS 1073. 

Oh.-—Mossop v. Bidwell, 25 Oh, Cir. 
Ot, UN: 1.250%...) On, AL 196; Chatlen 
v. Clay, 7 Oh. Dec. (Reprint) 259, 2 
CincLBul 22. 

Or.—Dennison v. Jossi, 93 Or. 581, 
184 P 269, 271 [cit Cyc]; Chase. v. 
McKenzie, 81 Or. 429. 159 P 1025; 
Scottew., smith, cbs. Or 591)" 1155 Pe. 
969; Kern v. A. P. Hotaling Co., 27 
Or. "205, 40 P 168, 50 AmSR 710. 

Ss, D.— Ipswich Bank v. Brock, 13 S. 
D. 409, 88 NW 4386; Ricker v. Stott, 
1sSieD: 208, 83 NW 47. 

Wash.—Bormann v. Hatfield, 96 
Wash. 270, 164 P 921, LRA1917B 
1052. : 

Wis.—Lee v. Wagner, 71 Wis. 191, 
36 NW 597. 

[a] “When a person through mis- 
apprehension and mistake of the law 
parts with cr surrenders a right of 
property which he would not have 
surrendered but for such misappre- 
hension a court of equity will grant 
relief if it is satisfied that the par- 
ties benefited by the mistake cannot 
in conscience retain the benefits or 
advantages so acquired.” Cherry v. 
Welsher, 195 Iowa 640, 644, 192 NW 
149. 
{b] Character of proof.—“Equity 
will grant ‘relief on the ground of 
mistake, not, only when the mistake 


is expressly proved, but also when, 
it is fairly implied from the nature; 


of the transaction.” Geib v. Reyn- 
olds, 35 Minn, 331, 337, 28 NW 923. 
[ec] As against mortgagor’s trus- 
tee in bankruptcy.—A mortgagee, 
holding a valid mortgage upon sev- 
eral parcels of real estate owned by 
an, insolvent debtor, who, through 
mutual mistake, satisfied his mort- 
gage of record as to certain of such 
parcels, does not subordinate his in- 


| terest therein to those of a trustee 
in bankruptcy. Brooks v. American 
Lumber, etc., Co., 162 Minn. 220, 202 
NW 818. 

42. Colo.—Lawson y.! Whitley, 69 
Colo. 346, 194 P 355. 

Fla.—Barco v. Doyle, 50 Fla. 488, 
Oe Byennsye Elizabethport Cordage Co. 
Vv. Whitlock, 37 Fla. 190, 20 S 255. 

Ind.—Smith v. Lowry, 1l33 ind. 3%, 
15 NE 17; Greathouse v. Harrison, 
63 Ind. A. 95, 114 NE 92. 

Iowa.—Cherry v. Wélsher, 195 Iowa 
640, 192 NW 149; Raymond vy. White- 
house, 119 Iowa 132, 93 NW 292. 

Mass.—Waltham Co-op. Bank vy. 
Barry, 231 Mass. 270, 121 NE 71. 

Mich.—Lowry v. Bennett, 119 Mich. 
301, 77 NW 935; Ferguson v. Glass- 
ford, 68 Mich, 36, 35 NW 820; Sheldon 
v. Holmes, 58 Mich. 138, 24 NW 795. 

Minn.—Geib v. Reynolds, 35 Minn. 
331, 28 NW 923. 

N. H.—Holt v. Baker, 58 N. H. 
276. 

N. Y.—Perry v. Fries, 90 App. Div. 
484, 85 NYS 1064. 

Or.—Dennison Vv. Jossi, 93) Or. 53d, 
U84 P) 269, 271 [cit Cyc]; Chase. v. 
McKenzie, 81 Or. 429, 159 P 1025. 

S. D.—Ricker y..Stott, 13S. Di 208, 
83 NW 47. 

[a] Where it is attempted to fore- 
close a mortgage, claimed to have 
been released of record by mistake, 
against one who has acquired the 
legal title to the property since the 
release was made, it must be shown 
that such title is held as a mere 
volunteer, or fraudulently, or that 
no consideration was paid therefor. 
Greathouse v. Harrison, 63 Ind. A. 
95, 114 NE 92. 

Nelson, 35 


43. Iowa.—Bruse  v. 
Iowa 157. 
Rp .—Willcox v. Foster. 132 Mass. 

0 

Mich.—Ferguson v. Glassford, 68 
Mich. 36, 35 NW 820. 

Oh.—Mossop v. Bidwell, 25 Oh. 
Cir: Ct..N S35 602,05 On. A. A196. 
A Pa.—Pierie v. Metz, 9 Pa. Dist. 
41. 

S. D.—Ricker v. Stott, 13 S. D. 208, 
83 NW 47. 

44. See infra text and note 10 et 
seq. 

Nonreliance on release see 
text and notes 10,‘11. 
45. See cases infra notes 46-50. 


infra 


46. Bond v. Dorsey, 65 Md. 310, 
4 A 279. 
Waa Willcox v. Foster, 132 Mass. 


48. Mokena v. McKenzie, 52 Vt. 
271. 

49. 
Ill. 544. 

Nebr.—Whipple v. Fowler, 41 Nebr. 
675. 60 NW 15. 

N. J.—Land Title, ete., Co. v. Kohl- 
enberg, (Ch.) 35 A 295, 


Il.—Stanley v. Valentine, 79 


S. D.—Ipswich Bank v. Brock, 13 
S. D. 409, 83 NW 436. 

Wis.—Lee v. Wagner, 71 Wis. 191, 
36 NW 597. 

50. Lee v. Wagner, supra. 

51. Substitution or removal of 
mortgages see supra § 546. 

52. Conn.—Lomas, etc., Co. v. 
Isacs, 101 Conn. 614, 127 A 6. 

Tll.—Roberts vi. Doan, 180 /-Il 187, 
54 NE 207 [aff 80 Ill. A. 536]; Camp- 
bell v. Trotter, 100 Ill. 281. 

Ind.—Hanion v. Doherty, 109 Ind. 
37, 9 NE 782; Sidener v. Pavey, 77 
Ind. 241; Wells v. Huffman, 69 Ind. 
A. 379, 121 NE 840. 

Iowa.—Cherry v. Welsher, 195 Iowa 
640, 192 NW 149; Bruse v. Nelson, 
35 Iowa 157. 

Ky.—Farmers’, etc., Ins. Co. v. Ger- 
man Ins, Co., 79 Ky. 598. 

Minn.—Geib v. Reynolds, 35 Minn. 
331, 28 NW 923. 

5 AeA v. Sallis, 54 Miss. 

N. H.—Laconia Sav. Bank vy. Vit- 
eat 71 N. H. 465, 52 A 848, 93 AmSR 

N. J.—Hutchinson v. Swartsweller, 
31 N. J. Eq. 205; Seeley v. Bacon, 


(CH) Pes Aa e9: 

N. .Y.—Lumber- Exch. Bank vy. 
Miller, 18 Misc. 127, 40 NYS 1073. 

N. D.—Strehlow v. Fee, 36 -N. D. 
59) 161 NW 719. 

Or.—Kern, v." A. P.- Hotaling ys Cox 
27 Or. 205, 40 P 168, 50 AmSR 710. 

Ss. D.—Bennett v. Campbell, 204 
NW 177. 

Wash.—Bormann vy. Hatfield, 96 
Wash. 270, 164 P 921, LRA1917E 
1052; Nommenson v. Angle, 17 Wash. 
394, 49 P 484. 

[a] Intervening homestead rights. 
—Where a mortgage, given for a loan 
of money used for the purchase of 
the mortgaged premises, which was 
superior to a homestead right, was 
released and a trust deed was exe- 
cuted to secure the same indebted- 
ness, the taking of the trust deed 
was but a change of security not 
affecting the nights of the parties 
and it did not let in the homestead 
right. Austin v. Underwood, 387 Ill. 
438, 87 AmD 254, 

[b] That the mortgage was re- 
leased in ignorance of the existence 
of an intervening lien is deemed such 
a mistake of fact as to entitle the 
party to relief, although the inter- 


vening lien was of record at the 
time. Geip, v. Reynolds, 35 Minn. 331, 
28 NW. 92 


53. Lainber Exch. Bank v. Miller, 
18 Mise. 127, 40 NYS 1073. 

54. American Sav. Bank, sags Co. 
v. Helgesen, 67 Wash. 572, 122 P 26, 
AnnCasi1913A 390. 

55. Laconia Sav. Bank v. Vittum, 
hy Be H. 465, 52 A 848, 93 AmSR 
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or with the object of extending the time of pay- 
ment®*® or in pursuance of an agreement to assign 
the debt,°” and, in ignorance of an intervening lien, 
the first mortgage is discharged of record, it may be 
restored and given its original priority. So the hen 
of a mortgage will not be lost where the holder be- 
lieves as a result of a collateral transaction that 
he has acquired the complete title, and, in ignorance 
of the existence of an intermediate lien upon the 
premises, cancels his mortgage,°® and the fact that 
the equity of redemption was acquired by the mort- 
gagee will not, ordinarily, constitute such a merger 
of interests as will defeat the right to have the 
mortgage erroneously discharged restored to its 
original priority.°® Upon similar principles, a dis- 
charge was set aside and the mortgage lien re- 
established where a subsequent mortgagee, in igno- 
rance of a prior absolute deed, paid and caused 
to be released a first mortgage with the object of 
taking a new mortgage to secure the sum so ad- 
vanced,®® and the same rule has been applied where 
a third person loaned money on mortgaged prem- 
ises under an agreement that an encumbrance 
thereon be paid off and a new mortgage be executed 
for the money advanced, and in pursuance of the 
transaction the original mortgage was canceled in 


ignorance of the existence of an intervening mort- | satisfaction.?? 


56. Roberts v. Doan, 180 Ill. 187,] 139. 
54 NE 207 [aff 80 Ill. A. 536]; Han- 
lon y. Doherty, 109 Ind. 37, 9 NE 
782; Geib v. Reynolds, 35 Minn. 331, 
28 NW $238. 
57. Bruse v. Nelson, 35 Iowa 157; 
pauls v. Sallis, 54 Miss. 446. 
nd.— Hanlon v. Doherty, 109 
Ina “37 9 NE 782. Tl. 
Minn.—Gerdine v. Menage, 41 Minn. 


63. 
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Subrogation of 
money for payment of mortgage see | 267. 
Subrogation [387 Cyc 471]. 

62. Holt v. Baker, 58 N. H. 276. 
Ill.—Roberts v. Doan, 180 Ill. 
UST, 54 INE) 207" [afi 30 Ti 
Sav. Bank v. Bierstadt, 
618, 48 NE 161, 61 AmSR 
Campbell v. Trotter, 100 Ill. 281. 
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gage,®! but, of course, not as against an innocent 
assignee of such intermediate mortgage, who relied 
upon the recorded discharge.®* In general the re- 
sult under the rule just discussed will not be af- 


fected by the fact that the overlooked intermediate _ 


lien was on record at the time of the controverted 
release,®* providing that the mortgagee was not, in 
so acting, guilty of culpable negligence,®* but if the 
mortgagee is chargeable with such negligence relief 
will be denied,®> as where the mortgagee had actual 
knowledge of the intervening lien.**°. However, there 
seems to be authority to the effect that the mere 
failure to exercise diligence and discover the ex- 
istence of the record constitutes sufficient negligence 
to bar relief on the ground of mistake.** 

Fraud. Where the owner of a mortgage has been 
induced by fraud to execute a release thereof, it 
will generally be reinstated to its original pri- 
ority of lien as between the parties,°* or others 
chargeable with notice,®® or as against a mere vol- 
unteer,”® or the holder of an intermediate lien who 
will not be prejudiced thereby ;*+ but such restora- 
tion of lien cannot. be obtaine® to the detriment of 
an innocent purchaser or encumbrancer, who has, 
for a valuable consideration and without notice, 
acquired his interest in reliance upon the recorded 
However, where the fraud did not 


negligence.”’ Woodside v. Lippold, 
person loaning] 113 Ga. 877, 880, 39 SE 400, 84 AmSR 
{b] Wegligence may not of itself 
be sufficient to bar relief in equity 
on ground of mistake, if the other 
A. 536];| party has not been prejudiced there- 
168|/by. Taylor v. Godfrey, 62 W. Va. 
L4G P6759 IS, Gok. 
[ec] “Equity will not rectify a 


417, 43 NW 91. 

N. J.—Vliet v. Cowenhoven, 83 N. 
J. Eq. 234, 90 A 681; Swedesboro 
Loan, etc., Assoc. v. Gans, 65 N. J. 
Eq. 132, 55 A 82; Lockard v. Joines, 
(Ch.) 23 A 1075. 


Or.—Chase v. McKenzie, 81 Or. 42°. @, 


ipo L025. 

Wash.—Nommenson y. Angle, 17 
Wash, 394, 49 P 484. 

fa] Invalid foreclosure.—Where a 
holder of a mortgage had foreclosed 
the same, and under a mistake as to 
the correctness of the proceedings, 
and the consequent validity of the 
foreclosure, had paid and canceled 
prior encumbrances, equity will re- 
lieve from the mistake and restore 
the lien except as to innocent gran- 
tees without notice. Gerdine v. 
Menage, 41 Minn. 417, 43 NW 91. 

59. Ill.—Richardson v. Hocken- 
hull, 85 Ill. 124. 

Ind.—Hanlon vy. Doherty, 109 Ind. 
37, 9 NE 782. 

Towa.—Vannice v. Bergen, 16 Iowa 
555, 85 AmD 521. 

N. H.—Stantons v. Thompson, 49 


Ne e272, 

N, J—Gore v. Brian, (Ch.) 35 A 
897; Lockard v. Joines, (Ch.) 23 A 
1075. 

Wash.—Hitchcock vy. Nixon, 16 


Wash. 281, 47 P 412. 
Sale or conveyance of mortgagor’s 
interest to mortgagee generally sce 


infra §§ 869-882. 
Dyer, 69 Me. 494; 


60. Cobb v. 
Seeley v. Bacon, (N. J. Ch.) 34 &# 
139 


61. Ill—Home Sav. Bank v. Bier- 
stadt, 168 Ill. 618, 48 NE 161, 61 
AmSR 146. 


Iowa.—Kent v. Bailey, 181 Iowa 
489, 164 NW 852. 

Minn.—Emmert. v. Thompson, 49 
Minn. 386, 52 NW 31, 32 AmSR 566. 


Miss.—Union Mortg., etc. Co. v. 


Peters, 72 Miss. 1058, 18 S 497, 30 
LRA 829. 

N. J.—Gore v. Brian, (Ch.) 35 A 
897; Seeley v. Bacon, (Ch.) 34 A 


Ind.—Hanlon v. Doherty, 109 Ind. 
37, 9 NE 782. 

Iowa.—Kent v. Bailey, 181 Iowa 
489, 164 NW 852; Bruse v. Nelson, 35 
Iowa 157. 

Me.—Cobb v. Dyer, 69 Me. 494. 
Minn.—Geib v. Reynolds, 35 Minn. 
331, 28 NW 9238. 

N. J.—Gore v. Brian, (Ch.) 35,A 

Seeley v.. Bacon; jiCCh,)) 347 4 

Or.—Chase v. McKenzie, 81 Or. 429, 
159; P1025 Kern v. “A. Pp, Hotaling 
an 27 Or. 205, 40 P 168,-50 AmSR 


897; 
139. 


Wash.—Nommenson v. Angle, 17 
Wash. 394, 49 P 484. 

Substitution or renewal of mort- 
gecre see supra § 546 text and note 


64. Ill.—Home Sav. Bank v. Bier- 


Stadt, 16s) Ulle GL3) 438° NB 61s 61 
AmSR 146. 
Iowa.—Kent v. Bailey, 181 Iowa 


489, 164 NW 852. 
Me.—Cobb v. Dyer, 69 Me. 494. 
Minn.—Hmmert v. Thompson, 49 

es 386, 52 NW 31, 


N. J.—Vliet v. Cowenhoven, 83 N. 
J. Eq. 234, 90 A 681; Gore v. Brian, 
COh Son AL Solty Seeley v. Bacon, 
(Ch.) 34 A 139, 

Or.—Kern v. A. BP. Hotaling Co., 27 
Or. 205, 40 P 168, 50 AmSR 710. 

65. Rice v. Winters, 45 Nebr. 517, 
63 NW 830. See Kitchell v. Mudgett, 
37 Mich. 81 (constructive notice by 
fact that mortgage taken up re- 
ferred to mortgage in question in 
addition to notice by record); Farrell 
v. Bouck, 60 Nebr. 771, 84 NW 260, 
61 Nebr. ‘874, 86 NW 907 (intervening 
judgment lien), 

[a] “While equity will grant re- 
lief against a mistake of fact, it is 

well established that such a mistake 
must be of such a/nature that it 
could not, by reasonable diligence, 
have been avoided at the time. 
Equity will not relieve against the 
results of culpable and inexcusable 


32 AmSR: 


mistake due to inexcusable negli- 
gence. ... The degree of diligence 
exacted necessarily depends upon the 
facts of each case. Where the act 
dore by mistake is one calculated to 
induce others to pursue a line of 
conduct which will put them to loss 
if the mistake be corrected, it should 
be clear that the party asking for re- 
lief has been led into the mistake in 
spite of the exercise of that high 
degree of care exacted under such 
circumstances. But where no one is 
injured by the mistake other than 
the party himself, and no one had 
changed his position, in consequence 
of what has been done and of the 
mistake, no tenable reason appears 
for denying a correction of such mis- 
take, even though a high degree of 


care has not been exercised.’”’ Kent 
v. Bailey, 181 Iowa 489, 500, 164 
NW 852. 


66. Woodside v. Lippold, 113 tan. 


877, 39 SE 400, 84 AmSR 267; Cum-., 
berland Bldg., 


ete., Assoc. v. Mc- 


Mullen, (Tenn. Ch. A. ) Ba USIW. 2685 
Workingman’ s Bldg., etc., Assoc. v. 
Pea, (Tenn. Ch. INS 37 SW 

67. Ft. Dodge Blag., etc., Assoc. v. 
Scott, 86 Iowa 431, 53 NW _ 283; 


Mather v. Jenswold, 72. Iowa 550, 33 
NW 512, 34 NW 327. 

68. See infra § 991. 

69. Remann v. Buckmaster, 85 Ill. 
403; Burton v. Reagan, 75 Ind. 77; 
Voris v. Merrell, 57 Ind) Ac Wao3 NE 
122; Vannice yv. Bergen, 16 Iowa BOD; 
85 AmD 531; Rutledge v. Anderson, 
24 Man. 401, 20 DomLR 97, 28 West 
LR 593. 

70. Stimis vy. Stimis, 60 N. J. Ha. 
313, 47 A 20. 

71. Sidener vy. Pavey, 77 Ind. 241: 
Ellis v. Lindley, 37 Iowa 334; B 
mann y. Hatfield, 96 Wash. 270, 164 
P 921, LRAI917E 1052. 

72. Ind—Burton v, Reagan, 175 
Ind. 77; McConnell y. American 
Nat Bank, 59° Ind. “AS 3 Oat Ow Nie 
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induce the owner of the mortgage to execute the 
release, but that result was obtained by the act of 
a third’ person without the consent or knowledge of 
the owner, a different rule prevails.7* Thus the can- 
cellation and discharge of a mortgage will, ordi- 
narily, have no effect upon the rights of an innocent 
owner of the security, where it was executed and 
recorded by a person who had no authority what- 
ever,'* or by one who had authority, but only upon 
certain terms or conditions which were not complied 
with, and of which limitation of power the person 
who relied thereon is chargeable with notice.*® 

Forgery. The entry of a forged release or satis- 
faction of a mortgage upon the record will not af- 
fect the rights of the owner thereof,’® even as against 
a bona fide purchaser who relied upon the dis- 
charge."* However, such protection cannot be de- 
manded where the forgery was made _ possible 
through the neglect or misplaced confidence of the 
owner,‘*® as where the mortgagee permitted the pos- 
session of the mortgage by the mortgagor who se- 
cured its release by a forged indorsement of satis- 
faction,*® but if the possession of the mortgage was 
procured by means of fraud, it will not constitute 
such culpability.6° Similar rules apply where a 
mortgage or deed of trust is released of record by 
evidence of the satisfaction of a forged note exe- 
cuted by an unknown person,*! or upon the authority 
contained in a forged power of attorney.*? 

Release by intermeddler. The unauthorized can- 
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cellation of a mortgage procured by the fraud or 
error of a person, without any authority whatever, 
and without the consent or knowledge of the mort- 
gagee, or the holder of the notes secured, will not 
affect the rights to priority under the mortgage, even 
as against a bona fide subsequent purchaser or en- 
cumbrancer who relied upon the recorded extinguish- 
ment.8% Similar principles apply where the unau- 
thorized cancellation is due to an erroneous entry 
on the record by the recorder of mortgages,** and 
it is immaterial, so far as the rights of the person 
entitled to the security is concerned, that the entry 
was procured by exhibiting to the recorder the origi- 
nal mortgage with.a forged notation of satisfaction 
indorsed thereon,*® or an apparently valid certificate 
which falsely recited the surrender and satisfaction 
of the notes,°* or by the production of notes simulat- 
ing the ones secured but which were, in fact, for- 
geries,®’ or by a forged power of attorney ;8° and 
the result is the same, even though the cancellation 
was judicially ordered, where the court had no juris- 
diction and the mortgagee was not a party to the 
proceedings.®® c 

Release by trustee. As a general rule a trustee, 
being clothed with the legal title, has the power as 
to third persons, unless restrained by the terms of 
the trust,°° to release the lien created thereby,** 
even though he does so fraudulently, without the 
consent of the holder of the notes and without a 
satisfaction of the debt secured;°? and although 


' Iowa.—Vannice vy. Bergen, 16 Iowa 
555, 85 AmD 531. 
Okl.—Foster v. Whitenton, 96 Okl. 
187,221 «RP 52: 
Pa.—Minehart v. Jahn, 35 Pittsb 
LegJ 173. 
Tenn.—-Layne v. Bone, 12 Lea 667. 
Man.—Rutledge v. Anderson, 24 


satisfaction has been recorded, it is 
the duty of the mortgagee, or of both 
the trustee and the beneficiary in a 
deed of trust, to inform all persons 
who may apply to them for infor- 
mation that such a release is a 
forgery, but the law does not re- 
quire them to execute and record 


Man. 401, 20 DomLR 97, 28 West] any. instrument to counteract the 
LB, 593. ORB ery Chandler v. White, 84 Ill. 
See. Fassett v. Smith, 23 N. Y, 252) 435 : 


(moting an exception where fraud 
amounts to a felony). 

{a] No presumption of franud.— 
A release of a mortgage, duly exe- 
cuted and acknowledged, is prima 
facie valid, and the mere fact that 
the debt remained outstanding and 
unpaid when the release was exe- 
cuted is not sufficient to raise a pre- 
sumption of fraud, accident, or mis- 


78. See cases infra notes 79-82. 

79. See Luther v. ek 100 Ga. 
236, 28 SE 46, 39 LRA 

80. Luther Vv. Clay, meet 

sl. peek v. Leffel, (Mo. A.) 215 


SWw_ 90 
82. Tanoneres v. Smith, 67 Pa. 427. 
83. Ga.—Luther v. Clay, 100 Ga. 
236, 28 SE 46, 39 LRA 95. 
La.—Gallagher v. Conner, 138 La. 
633, 70 S 539; Salisbury v. Conner, 7 


take. Battenhausen v. Bullock, 8 Ill. 
A, 312. La. A. (Orleans) 276, 
73. See cases infra notes 74, 75. Mo.—Crecelius v. 


74, See cases infra notes 76-89. 


Home Heights 


Co., 217 SW 508; Sweet v. Leffel, 


75. Martin v. De Ornelas, 139 Cal.| (A.) 215 SW 908. 
41, 72 P 440 (guardian); Foster v. N. J.—Harris v. Cook, 28 N. J. 
Paine, 63 Iowa 85, 18 NW 699, 56!Eq. 345. 


Iowa 622, 10 NW 214. See Conley v. 


| 


Pa.—Brown v. Henry, 106 Pa. 262; 


Dibber, 91 Ind. 413 (county auditor). | Lancaster v. Smith, 67 Pa. 427. 


[a] Where a power of attorney is 
given to cancel a mortgage and take 
a new one in its place, the mere can- 
cellation of the old mortgage under 
the power is of no effect unless a 
new mortgage is taken and will be 
set aside as against an intervening 
junior mortgagee. Foster vy. Paine, 
63 Iowa 85, 18 NW 699, 56 Iowa 622, 
10 NW 214, 

Release by: 
poripanee after assignment see infra 

721 


Trustee see infra text and notes 90-2. 

76. See case infra note 77. 

77. Luther v. Clay, 100 Ga. 236, 28 
SE 46, 39 LRA 95; Chandler v. White, 
84 Ill. 435; DeWolf v. Haydn, 24 Ill. 
525; Keller v. Hannah, 52 Mich. 
535, 18 NW 346; Lancaster v. Smith, 
67 Pa, 427 

[a] The good faith of a second 
mortgage®, in taking his mortgage 
on the strength of a forged discharge 
of an earlier one, will not avail him 
in a suit to foreclose the earlier 
mortgage, if its holder had nothing 
to do with deceiving him. Keller v. 
Hannah, 52 Mich. 535, 18 NW 346. 

[b] On discovering that a forged 


84. Mechanics’ Bldg. Assoc. v. 
Ferguson, 29 La. Ann. 548; De St. 
Romes v. Blanc, 20 La. Ann. 424, 96 
AmD aust Macarty v. Landreaux, 8 

a 

The cancellation of a mort- 
gage by the recorder will not bind 
the mortgagee when it has been 
done without his knowledge or con- 
sent, and he may enforce his rights 
under the mortgage against the prop- 
erty mortgaged. He may show that 
the certificate is untrue, and that 
the recorder acted on insufficient evi- 
dence, and without his consent. Me- 
chanics’ Bldg. Assoc. v, Ferguson, 29 
La. Ann. 6548. See Berryman v. 
Becker, 173 Mo. A. 346, 353, 158 SW 
899 (‘the recorder by the mere mak- 
ing of an unauthorized or incorrect 
notation of release on the record of 
a mortgage or deed of trust cannot 
prejudice the rights of the owner of 
the note secured thereby’’). 

85. Luther iv. -Clay, 100° Ga: 236, 
28 SE 46, 39 LRA 95. 

86. Gallagher v. Conner, 138 La. 
633, 70 S 5389; Salisbury v. Conner, 
7 La, A. (Orleans) 276. 
87. Sweet v. Leffel, (Mo. A.) 215 


Sw 908. 

88. Lancaster v. Smith, 67 Pa. 427, 

89. Horton v. Cutler, 28 La, Ann. 
231; Dreux v. Ducournau, 5 Mart. 
Cla.) 625. 

90. Connecticut Gen. L. Ins. Co. 
v. Eldredge, 102 U. S. 545, 26 L. ed. 
245; Weldon v. Tollman, 67 Fed. 986, 

; Barlow v. Hitzler, 40 

0 P 90; Appelman v. 
Gara, 22 Colo. 397, 45 Pp 366; Murto v. 
Lemon, 19 Colo. A. 314, 75 P 160; 
Harker v. Scudder, 15 Colo. A. 69, 61 
P 197; Kenney v. Jefferson County 
Bank, 12 Colo. A. 24, 54 P 404; Liver- 
more v. Maxwell, 87 Iowa 705, 55 
NW 37; Fidelity Ins., etc., Co.--v. 
Shenandoah Vale R. Co., 32 W. Va. 
244, 9 SE 18 

[al] Board of trustee.—‘“‘A trus- 
tee by written instrument is clothed 
with no powers save those which 
are expressed in the writing, and if 
his authority to act is in any wise, 
or at all, dependent upon matters in 
pais, the parties dealing with the 
trustee are bound in the one case to 
see that the authority is expressly 
given by the instrument and in the 
other that those facts exist which 
authorize the trustee to act.” Ken- 
ney v. Jefferson County Bank, 12 
Colo. A. 24, 38, 54 P 404. 

[b] Without authority from the 
party for whose benefit the trust 
deed was given, the act of the trus- 
tee in releasing it is void. Creede 
First Nat. Bank v. Miner, 9 Colo. A. 
361, 48 P 8387. 

91. Carbon Hill v. Marks, 204 Ala. 
622, 86 S 903; Bier v. Weiler, 203 I11. 
A, 144. 

92. U. S.—Williams v. Jackson, 
107 Us S..478, 2. sSCt 8145 9270: Bed: 
529) [rev D1) DwC. + 1388]t 

Colo.—Delta County Land, etc., Co. 
v. Talcott, 17 Colo, A. 316, 68 P 985. 

Ill.— Vogel v. Troy, 282 TlH. 481, 
83 NE 960; Havighorst v. Bowen, 14 
Ill. 90, 73 NE 402; Lennartz v. Quilty, 
191 Ill. 174, 60 NE 913, 85 AmSR 
260; Mann v. Jummel, 183 Ill. 523, 56 
NE" 161; Chicago, ete., R. Land ‘Co. 
Vv. Peck, ta eps 0 is 408; Barbour v. 
Pees -American Mortg. Co., 102 Ill. 

. 

Iowa.—Day v. Brenton, 102 Iowa 
482, 71 NW 538, 63 AmSR 460. 

Va.—Evans v. Roanoke Say. Bank, 
95 Va. 294, 28 SE 323. 
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such release will have no effect upon the rights be- 
tween the original parties °° or as to subsequent pur- 
chasers with notice of the breach of trust,®* as 
against a bona fide purchaser or encumbrancer, with- 
out notice, who relies upon such release, the record 
cannot be contradicted and the lien of such inno- 
cent person will be superior.°* In the absence of 
any notice, or ground of suspicion, it is not the duty 
of a subsequent purchaser or encumbrancer to ob- 
tain an admission of payment from the holder of a 
note secured by a trust deed regularly released of 
record.®* However, where a trustee enters satisfac- 
tion of a trust deed duly recorded in consequence of 
a negotiation for the purchase of the land, and for 


the purpose of consummating the sale, and accepts | 


payment of the amount of the debt secured from 
such purchaser without producing and canceling the 
note, and without authority from the holder thereof, 
the purchaser cannot be said to have purchased with- 
out notice of the rights of the holder of the note,” 
but such notice will not be imputed where such trus- 
tee has possession of the notes or other instruments 
secured,®® even though they are duplicates obtained 
by the fraud of the trustee.°® Nor can such notice 
be imputed where the cestui que trust and payee of 
the notes secured joined with the trustee in execut- 
ing a fraudulent release after an unrecorded assign- 
ment of the notes;! and it has been held that, where 
the mortgagee is designated in the mortgage as trus- 
tee, a release executed by him without exhibiting 

93. See infra § 935. 

94. Connecticut Gen. L. Ins. Co. v. 
Hidredge, 102 U. S. 545, 547, 26 L. 
ed. 245; Appelman v. Gara, 22 Colo.| failure. 
397, 45 P 366; Harker v. Scudder, | 530, 184 SW 399. 
15 Colo. “A. -69, 61> P1197; Creede 5. 
First Nat. Bank v. Miner, 9 Colo. A. 
361, 48 P 837; Livermore v, Maxwell, 6. 
87 Llowa 705, 55 NW 37: Fidelity Ins., 184 SW .399. 
etc Aion Vv. Shenandoah Valley R. 

Co., 32 W. Va. 244, 9 SE 180. 
“Where a purchaser (and a mort- 


gagee or trustee of a 
stands in the same position), 


American Sav. 


at the 8. McConnell 
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mortgage debt gave the mortgagee|P 969; 
the same rights in the direction of 
a revival of the mortgage as a total 
Shapard ‘v. Mixon, 122 Ark.| 36 NW _ 597; 


Swedesboro Loan, ete., 
v. Gans, 65 N. J. Eq. 132, 55 A 82: 
Shapard v. Mixon, 122 Ark. 530, 


7. Shapard Vv. 
Bank, 
Helgesen, 67 Wash. 572, 
trust-deed | AnnCas1913A 390. 
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the notes will not constitute notice to one relying 
upon such release, who had no knowledge of the pre- 
vious assignment of the notes.” 

Failure of consideration. Upon a failure of the 
consideration * for which a release or satisfaction of 
a mortgage was executed, it may generally be set 
aside and the lien of the canceled mortgage restored 
to its original priority,* at least as against a mere 
volunteer ® or a purchaser who paid only a nominal 
consideration ® and was chargeable with knowledge 
of the rights and equities of the parties;* but such 
priority cannot be obtained as against an innocent 


third person who has acquired an interest in the 


property in reliance upon the recorded satisfaction,® 
nor where, after the consideration had failed, there 
had been such conduct as amounted to a ratifica- 
tion of the voidable release.® 

Absence of reliance upon release. Generally, 
where the release or satisfaction of a mortgage is 
the result of fraud, accident, or mistake, it will not 
inure to the benefit of a person acquiring an interest 
in the property, who did not rely or advance any- 
thing on the faith of such discharge.t° As the dis- 
charge, under such circumstances, did not enter into, 
or induce the transaction, the annulment thereof and 
the restoration of the mortgage to its priority of 
lien does not operate prejudicially or place the per- 
son who acquired the interest in'a worse position 
than he was in before.1' Thus, where the subsequent 


Kern vy. A. P. Hotaling Co., 
27 Or. 205, 40 P 168, 50 AmSR 710. 
Wis.—Lee v. Wagner, 71 Wis. 191, 
Downer vy. Miller, 15 
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Assoc. {a] Reason for rule.—‘“To deny 
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for the protection of the first mort- 
gagee the lien of the prior mortgage 
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American Nat.|of a palpable fraud perpetrated by 


time of taking a deed, has informa-| Bank, 59 Ind. A. 319, 103 NE 809. another to the injury of the vic- 
tion that a prior mortgagee or trus- 9. See Seymour v. Mackay, 126 Ill.| tim of the fraud. Therefore, a sub- 
tee of a prior deed has released the| 341, 18 NE 552. sequent mortgagee, who becomes 


property from the mortgage or trust,, 10. 

without payment of the notes or|10 Del. 
their surrender, or express author- 
ity from the holder of them, he will 
take 
equitable right of the holder of the 
notes, to secure the payment of | V. Trotter, 

which the mortgage or trust-deed | Buckmaster, 
was executed.” Connecticut Gen. L.| Valentine, 
Ins. Co. v. Eldredge, supra. 

95. Carbon Hill v. Marks, 204 Ala. 
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68 P 985; Vogel v. Troy, 232 Ill. 481, 
83 NE ‘960; Lennartz v. Quilty, 191 
Ill. 174, 60 NE 913, 85 AmSR 260; 
Day v. Brenton, 102 Iowa 482, 71 
NW 538, 63 AmSR 460. 

96. Vogel v. Troy, 232 Ill. 481, 83 
S 960; Lennartz v. Quilty, 191 Ill. 
174, 60 NE 913, 85 AmSR 260; Bier 
v. Weiler, 208 Ill. A. 144. 

97. Stiger v. Bent, 111 Ill. 328. 

98. Carey v. Rauguth, 82 Ill. A. 
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99. Vogel v. Troy, 232 Ill. 481, 83 
NE 960. 


2. Bier v. Weiler, 203 Ill. A. 144. 
3. See infra § 937. 
4. Shapard v. Mixon, 122 Ark. 530, 
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v. Helgesen, 67 Wash. 572, 422 P 26,) 18 
AnnCas1913A 390. [ 

{a] Partial failure of considera- 
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4tiss—Cansler v. Sallis, 54 Miss. 


Mo.—Sells v. Tootle, 160 Mo. 593, 
61 SW 579; Berryman v. Becker, 173 
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Rosenheim,| such anterior to the discharge of 
a prior mortgage, cannot, with any 


show of reason or justice, claim to 


the subsequent release and restoring 
the lien of the prior mortgage. He 
281; Remann v.|is in no way prejudiced, but is left 


403; Stanley v. 


mortgage.”” Bormann v. Hatfield, 96 
Wash. 270, 274, 164 P 921, LRAI9I7TE 
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Iowa—Ellis v. Lindley, 37 Iowa 
334; Bruse v. Nelson, 35 Iowa 157. 
Me. —Kinsley v. Davis, 74 Me, 498; 
Cobb v. Dyer, 69 Me. 494; Robinson 
v. Sampson, 23 Me. 888. 
Minn.—Geib v. Reynolds, 35 Minn. 
331, 28 NW 923. 
Miss.—Union Morte: etc.) Coxe. 
Peters. 72 Miss. 1058, 18 S 497, 30 
LRA 829; Cansler v. Sallis, 54 Miss. 


N. H.—Laconia Sav. Bank v. Vit- 
tum, 71 N. H. 465, 52 A 848, 93 AmSR 
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N. Y.—Barnes v. Camack, 1 Barb. 


Or.—Kern v. A. P. Hotaling Co., 
27 Or. 205, 40 P 168, 50 AmSR 710. 

Ss. D.—ipswich Bank v. ded 13 
S. D. 409, 883 NW 436. 


N. Y.—Barnes v. Camack, 1 Barb. ; 139 
Lumber Exch. Bank v. Miller, 
isc, 127, 40 NYS 1073; King v.} 392. 
MecVicker, 3 'Sandf. Ch. 192, 

N. C.—Southerland v. Fremont, 107 
tion for the execution of a contract|N. C. 565, 12 SE 237. 
Or.—Scott Ve.emith, 68 Or, 691, 015 


For later cases, developments and changes in the law see cumulative Annotations; same title, page and note number. 


to enjoy exactly what he expected — 
544. to get when he accepted the second 
Ind.—Hanlon v. Doherty, 109 Ind. 
37, 9 NE 782; Wells v. Huffman, 69 
Ind, A. 379, 121 NE 840. 
Ky.—Farmers’, 
German Ins. Co., 79 Ky. 598. 
Me.—Kinsley v. Davis, 74 Me. 498; 
Robinson v. Sampson, 23 Me. 388. 
Md.—Bond v. Dorsey, 65 Md, 310, 4 
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encumbrancer was ignorant of the discharge,!? or 
had transferred his interest prior thereto,!? or was 
a mere volunteer,’* he cannot complain upon the 
reinstatement of the lien of the canceled mortgage. 
And for similar reasons the lien of a mortgage, 
wrongfully or unintentionally discharged, will be re- 
stored to priority as against an interest which was 
expressly subject to the mortgage? or primarily 
chargeable with its payment,!® notwithstanding it 
was acquired subsequent to the discharge.*7 

Interest acquired prior to release. The foregoing 
rule particularly applies where the interest acquired 
was subject to the prior mortgage and anterior to 
the release. There being no cancellation at the time, 
no reliance thereon was possible, and, as against such 
an interest, a senior mortgage will be reinstated and 
given priority in lien irrespective of whether the 
satisfaction was entered without the authority of the 
owner,?® or contrary to his instructions,!® or was in- 
duced by fraud,”° or resulted from accident or mis- 
take.?1 However, in some eases involving discharge 
by mistake, relief has been denied where the circum- 
stances were such as to charge the owner of the re- 
leased security with culpable negligence,?? and it 
seems that if, after the recordation of the release, 
there was such a change of position on the faith of 
the record by the holder of the intervening lien, so 
that an annulment thereof would cause an injustice, 
restoration of the lien will not be granted,?* but 
there will be no such denial of relief if.in fact there 
was no actual prejudice.?4: And, in accordance with 


Vt.—McKenzie v. McKenzie, 52 19. 
Nite at de 

Wash.—Bormann v. Hatfield, 
Wash. 270, 164 P 921, LRA1917E 1052. 

W. Va.—Taylor v. Godfrey, 62 W. 
Va. 677, 59 SE 631; Fidelity Ins., etc., 


96 20. 
85 Tl. 403. 


Co. stv? Shenandoah Valley R. Co., 
32 W. Va, 244, 9 SE 180. Ky.—Farmers’, 
Wis.—Downer v. Miller, 15 Wis. 


a “The principle which under- 
lies all the reported decisions in this 
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Foster v. Paine, 
18 NW _ 699, 56 Iowa 622, 10 NW 214. 
Til.—Remann Viz 


Ind.—Sidener y. Pavey, 
poe. Ellis v. Lindley, 


eta., Vv. 
Getman Ins. Co., 79 Ky. 598; Taylor 
v. Finlayson, 10 Ky. Op. 497 

Miss.—Union Mortg., 


[41 C.3.] 591 


the general rule, the lien of a canceled senior mort- 
gage will not be reinstated to priority over an inter- 
vening lien as against an innocent assignee thereof 
who took subsequent to the discharge and in reliance 
thereon;*° but it is otherwise if such assignee is 
chargeable with notice.2°% 

Release or satisfaction before maturity. Where 
one who acquires an interest in property is charge- 
able with notice of the fact that the release of a 
prior mortgage or deed of trust had been, or would 
be as a result of the transaction, executed before 
the debt secured was due, it is generally incumbent 
upon him to ascertain whether the party executing 
the release had authority so to receive payment and 
to discharge the security, and if the person to whom 
such knowledge can be imputed refrains from mak- 
ing inquiry and it develops that the release was un- 
authorized or fraudulent, the interest so acquired 
will be subordinate to the prior claims purported to 
have been satisfied.2° However, even though the re- 
lease of the instrument was fraudulently and with- 
out satisfaction of the debt entered on the record 
before the maturity of the debt secured and before 
it could be enforced against the debtor, it will not - 
constitute constructive notice to a subsequent pur- 
chaser or encumbrancer of the land in good faith, 
of such fraudulent entry, or of the nonpayment of 
the debt where the record showed that the debtor 
reserved the right to pay it on or before maturity 
and it was therefore payable at any time,?°% or 
where a statute authorizes such payment and release 


63 Iowa 85,|lenberg, (Ch.) 35 A 295; Seeley v. 
Bacon, (Ch.) 34 A 139. 
Buckmaster, N. Y.—Barnes v. Mott, 64 N. YW 


397, 21 AmR 625; Barnes v. Camack, 
1 Barb. 392; Lumber Exch. Bank v. 
Miller, 18 Mise. 127, 40 NYS 1073. 

Or.—Chase v. McKenzie, 81 Or. 429, 
159 P 1025; Scott v. Smith, 58 Or. 591, 
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27 Or. 205, 40 P 168, 50 AmSR 710. 

S. D.—Ipswich. Bank v. Brock, 13 


77 Ind. 241. 
387 Iowa 


Ms. Oo: 


etc., Coney 


Peters, 72 Miss. 1058, 18 S' 497, 30/8, D. 409, 83 NW 436. 
class of cases is, when the legal] LRA 829. Vt.—McKenzie vy. McKenzie, 52 Vt. 
rights of the parties have been Wash.—Bormann v._ Hatfield, 96] 271. 


changed by mistake, equity restores 
them to their former condition, when 
it can be done without interfering 
with any new rights acquired on the 
faith and strength of the altered 
condition of the legal rights, and 
without doing injustice to other par- 
ties.’ Lumber Exch. Bank v. Miller, 
18 Misc. 127, 132, 40 NYS 1073. 

12. See Stanley v. Valentine, 79 
Ill. 544; McConnell v. American Nat. 
Bank, 59 Ind. A. 319, 103 NE 809 
(where the holder of a note se- 
cured by a mortgage by his own 
fault caused the satisfaction of the 
mortgage of record, he was never- 
theless entitled to have the mort- 
gage reinstated as against the mort- 
gagor and subsequent creditors who 
had no knowledge of the release, and 
where not induced thereby to extend 
credit on the faith of the real estate 
being unencumbered). 

13. Supreme Ruling F. M. C. 
Lawton, 143 App. Div. 699, 128 Nys 
348. 


14. 
v. Gans, 
(heirs) ; 
Eq. 313, 


Swedesboro Loan, etc., Assoc. 
652 NWI" Dd.. .182, 155 A. 82 
Stimis v. Stimis, 60 N. J. 
47, A 20 (devisees); Gans 
v. Thieme, 93 N. Y. 225 (devisees); 
Lee v. Wagner, 71 Wis. 191, 36 NW 
597 (heirs); Levy v. Martin, 48 Wis. 
198, 4 NW 35 (heirs). 

15. Roberts v. Doan, 180 Ill. 187, 
54 NE 207 [aff 80 Ill. aN 586]; Cobb 
v. Dyer, 69 Me. 494; Buchanan vy. 
Balkum, 60 N. H. 406. 

16. Kinsley v. Davis, 74 Me. 498. 
Kinsley v. Davis, supra. 

Land Title, etc., Co. v. Kohlen- 
(Ny J. \Chy)., sox. As 2953. Pidelity, 
etc., Co. v. Shenandoah Valley 
R.. Co., 32 W. Va, 244, 9 SH 180. 


Wash. 270, 164 P 921, LRA1917E 1052. 
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[a] ‘Thus one holding a second 
mortgage does not become a first 
lienholder when the first mortgage 
is satisfied of record by reason. of 
false representations of the debtor, 
who gives a worthless check in pay- 
ment, and the second mortgagee has 
parted with nothing on the strength 
of such release. Taylor v. Finlay- 
son, 10 Ky. Op. 497. 

21. Del.—Stoeckle v. 
10 Del. Ch. 195, 87 A 1006. 

Ill.— Roberts v, Doan, 180 Ill. 187, 
54 NE 207 [aff 80 Ill. A. 536]; Home 
Sav. Bank v. Bierstadt, 168 Ill. 618, 
48 NE 161, 61 AmSR 146; Campbell 
v. Trotter, 100 Ill. 281; Stanley v. 
Valentine, 79 Ill. 544. 

Ind.—Hanlon v. Doherty, 109 Ind. 
37, 9 NE 782; Wells v. Huffman,’ 69 
Ind. A. 379, 121 NE 840. 

Towa.—Bruse Vv. Nelson, 
5 Ws ' 

Ky.—Farmers’, Col ity. 
German Ins. Co., 79 Ky. 598. 

Me.—Cobb v. Dyer, 69' Me. 494; 
Robinson vy. Sampson, 23 Me. 388. 
f ad: ed v. Dorsey, 65 Md. 310, 

Mass.—Willcox v. Foster, 132 Mass. 
320, 

Minn.—Emmert v. Thompson, 49 
Minn. 386, 52 NW 31, 34 AmSR 566; 
Geib v. Reynolds, 35 Minn. 331, 28 
NW 9238. 

Miss.—Cansler v. Sallis, 54 Miss. 
446. 

N. H.—Laconia Sav. Bank v. Vit- 
tum, 71 N. H. 465, 52 A 848, 98 AmMSR 
562. 

N. J.—Land Title, etc., Co. v. Koh- 


Rosenheim, 


35 Iowa 


ete.,’ Ins. 


Wash.—Nommenson vy. Angle, 17 
Wash, 394, 49 P 484. 

22. See supra text and notes 64-— 
66. 

23. St. Albans Trust Co. v. Farrar, 


53 Vt. 542. See Downer vy. Miller, 15 
Wis. 612 (delay in enforcement. of 
claim). 


24. Home Sav. Bank v. Bierstadt, 
168 Ill. 618, 48 NE 161, 61 AmSR 146; 
Downer v. Miller, 15 Wis. 612. . 

25. -Cherry v. Welsher, 195 Iowa 
640, 192 NW 149; Holt v. Baker, 58-N, 


H. 276. 

a5%. Bruse v. Nelson, 35 Iowa 157. 

26. U. S—Weldon. v. Tollman, 67 
Fed. 986, 15 CCA 188. 

Colo.—Barlow v. Hitzler, 40 Colo. 
109, 90 P 90; Appelman vy. Gara, 22 
Colo. 397, 45 P 366; Murto v, Lemon, 
19..Colo. A...314,..75, P4160; Harker _v. 
Scudder, 15,;Colo. A‘. 69, 61/70 P 97? 
Kenney v. Jefferson County Bank, 12 
Colo. A. 24, 54 P 404. 

Ill—Lawther v. Thornton, 67 Ill. 
A. 214 [rev on other grounds 169 Ill. 
228, 48 NE 412]. 

Iowa.—Livermore v. Maxwell, 87 
Iowa 705, 55 NW 87. 

Nebr.—Whipple v. Fowler, 41 Nebr. 
675, 60 NW 15. 

2644. Lennartz v. Quilty, 191 Ill. 
174, 60 NE 913, 85 AmSR 260. See 
Johnstone v. Burhans, 68 Mise. 484, 
124 NYS 465 [aff 146 App. Div. 951 
mem, 1381 NYS 1121 mem] (where 
authority to receive payment was not 
inferred from possession of the mort- 
gage where it was payable before 
maturity but on or after a certain 
date upon giving thirty days’ notice 
of intention so to pay, and notice 
not having been given). 


592 [41 C.J.] 
before maturity,?” or where the authority to receive 
payment before maturity may be implied from a 
known usage of trade or course of dealings between 
the parties,?5 or where the mortgagee, after assign- 
ing the notes secured, acquired the equity of re- 
demption and subsequently released before ma- 
turity,*°% or in the case of deeds of trust, where, al- 
though the trustee released before maturity, he was 
joined in its execution by the cestui que trust named 
in the deed?® or where the record showed that the 
cestui que trust or payee of the notes secured had by 
a quitclaim deed acquired the complete title to the 
premises at the time of the trustee’s release,°° and, 
apparently, the same rule applies where the trustee 
is In possession of the trust deeds and the notes or 
other instrument secured ;*°% but the fact that the 
trustee has acquired the equity of redemption will 
not be sufficient to justify a reliance upon his re- 
lease of the security before the maturity of the 
debt.5+ 

Laches. In accordance with the general doctrine 
of laches as applied in equity,*? a mortgagee, who, 
having become aware of the fact that an invalid 
release has been entered against his mortgage, does 
not take steps within a reasonable time to set such 
release aside, but allows third persons to rely thereon 
to their detriment, may lose his right to relief on 
the ground of laches.** However, where a release 
of a mortgage has been forged, one who has acquired 
a title under such mortgage is not required, within 
any particular period, to commence proceedings at 
law or in equity, to vindicate his good title against 
the fraudulent claim of the forger, or one claiming 
under him. He may bide his time and trust to the 
strength of his title.**% The defense of laches is 
not available where the mortgagee acts within rea- 
sonable promptness after discovery of the facts,** 
and no prejudice has resulted on account of the 
delay.®® 

Estoppel. Similarly, by the application of the 
principles of estoppel,*°% a mortgagee may be pre- 
cluded from denying the validity of a release,®® but 
an estoppel cannot be invoked to preclude a mort- 
gagee from denying the validity of a release of-his 
mortgage procured by fraud or forgery, where the 
circumstances were such that he was under no legal 
duty toward the person who has been injured be- 
cause of his reliance upon such invalid release.*? 
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Thus, where a forged release of a trust deed has 
been recorded, the law does not require the trustee 
or the cestui que trust, who has become aware of such 
entry, to execute and record any instrument to coun- 
teract the forgery or to institute proceedings for 
that purpose,??% although it would have been their 
duty to inform all persons who applied to them for 
information of the act of forgery,?* and so, where 
an estoppel was urged against an assignee of a mort- 
gage because, after becoming aware of a fraudulent 
cancellation thereof, he took no steps within a.rea- 
sonable time to correct the record, a subsequent as- 
signee with constructive notice, who had relied on 
the invalid release, did not prevail on the ground 
that, to sustain an estoppel because of omission to 
speak, there must be both the specific opportunity 
and the apparent duty to speak, the party maintain- 
ing silence must have known that some one was re- 
lying thereon, and was either acting or about to act 
as he would not have done had the truth been told.*® 
An estoppel to deny the validity of a release can- 
not be availed of by a mere volunteer,*®% as where 
one has acquired his interest by descent.*° 

Limitations. A delay in bringing an action to set 
aside a release, claimed to be invalid, beyond the 
statutory period, may bar the action,*t and it has 
been held that such a defense, as against a senior 
mortgagee, is so far personal, within the meaning 
of a statutory requirement, as to be available to an 
assignee of a junior mortgage who relied upon the 
discharge.*? However, where one, who lends money 
to pay off a mortgage, believing he will receive a first 
mortgage upon the premises as security, 1s entitled 
to have the mortgage which was canceled reinstated 
because the mortgagor fraudulently represented that 
the land was unencumbered, neither the mortgagor 
nor his representative can invoke the statute of limi- 
tations to defeat the reinstated mortgage,** nor can 
the fact of the barring be availed of by an inter- 
vening mortgagee who took subject to the mortgage 
and would not be in a worse position than he origi- 
nally was in by its restoration to priority.*4 

[§ 549] c. Necessity of Record. A release of a 
mortgage is a ‘‘conveyance,’’ within the meaning 
of statutes requiring conveyances to be recorded in 
order to be effectual against subsequent purchasers 
or encumbrancers without notice.*° To constitute 


27. Carey v. Rauguth, 82 Ill. A. 35. Vliet v. Cowenhoven, supra. 
418; Swartz v. Hurd, 13 Oh. St. 419 35142. See Estoppel 21 CG. J. p 
{aff 2 Oh, Dec. (Reprint) 134, 1 West | 1052. 


LMonth 510], 

[a] Where a trust deed to a loan 
company is, by statute, payable at 
any time, at the option of the maker, 
a purchaser of the premises without 
notice has a right to rely upon the 
record of a release made before the 
maturity of the trust deed. Carey 
v. Rauguth, 82 Ill. A. 418. 

28. Thornton y. Lawther, 169 Ill. 
228, 48 NE 412. 

2814. Ogle v. Turpin, 102 Ill. 148. 

29. Livermore v. Maxwell, - 87 
Iowa 705, 55 NW 37. 

30. Havighorst v. Bowen, 116 Ill. 
A, 230 [aff 214 Ill. 90, 73 NE 402]. 

3014. See Vogel v. Troy, 232 Ill. 
481, 88 NE 960; Carey v: Rauguth, 82 
Ill. A, 418. 

31. Appelman v. Gara, 22 Colo. 397, 
45 P 366. 

32. See Equity § 211 et seq. 

33. Fassett v. Smith, 23 N. Y. 252. 

3314. Chandler v, White, 84 Ill. 
435. 

34. Murto v. Lemon, 19 Colo. A. 
314, 75 P 160; Vliet v. Cowenhoven, 
83 N. J. Eq. 234, 90 A 681. 


36. Raymond v. Whitehouse, 119 
Iowa 132, 93 NW 292. 

[a] Delay in giving notice.—The 
failure of the holder of a note se- 
cured by deed of trust to give prompt 
notice to a subsequent purchaser of 
the land, making payment to the trus- 
tee and procuring his release of the 
trust deed, of the want of authority 
in the trustee to receive payment 
and make the release, will not bar 
the holder’s right to a foreclosure 
when it does not appear that the de- 
lay in giving notice has worked an 
injury to the purchaser so paying the 
Ae Stiger vi: Bent; 212 111: 

37. Chandler v. White, 84 Ill. 435; 
Viele v. Judson, 82 N. Y. 32 foverr 
so far as in conflict Costello v. Meade, 
55 HowPr (N. Y.) 356]. 


eee Chandler v. White, 84 Ill. 
38. See Chandler v. White, supra. 


39. Viele v. Judson, 82 N. Y. 32 
Loverr Costello v. Meade, 55 HowPr 
(N. Y.) 3567. 

3934. Lee v. Wagner, 71 Wis. 191, 


36 NW 597. 

40. Lee v. Wagner, Supra. 

41. Perry v. Fries, 90 App. Div. 
484,-85 NYS 1064. 


42. Perry v. Fries, supra. 

43. Union). Morteg., gete.«, Comave 
Peters, 72 Miss. 1058, 18 S 497, 30 
LRA 829. 

44. Union Mort., etc., Co. v. Peters, 
supra. 


45. Palmer v. Bates, 22 Minn. 532; 
Baker v. Thomas, 61 Hun 17, 15 NYS 
359; Gately v. Gately, 103 Misc. 16, 
169 NYS 280; Hinman v. Caruthers. 
213 NYS 251; Mutual L. Ins. Co. v. 
Wilcox, 55 HowPr (N: Y.) 43. But 
see Blume v. Lundy, 130 NYS 836 
(where it was said to be a question 
whether such an instrument is a 
“conveyance” within the definition of 
that term in the statute). 

[a] Possession of premises by the 
mortgagor is not notice to a pur- 
chaser at foreclosure sale of the 
rights of the mortgagor under an un- 
recorded partial release of such 
Prspises: Palmer vy. Bates, 22 Minn. 

Entry of release on satisfaction 
er cet generally see infra §§ 962— 
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a valid record the statutes must be complied with ;** 
the release should be registered in the particular 
However, if the purpose 
of a record of a release to give notice to the public 
of the state of the title is fulfilled, the fact that 
the statute prescribes several ways in which a re- 
lease may be placed upon the record does not forbid 
a release and record thereof in any other effective 


office provided by law.*7 


way.*8-53 


[§ 550] I. Estoppel Affecting Priority®°‘—1. In 
A mortgagee of land may be estopped to 
assert the priority of his lien as against subsequent 
purchasers or encumbrancers®® by 
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of his rights or which would render it unconscion- 
able to enforce his security to their prejudice,°° 
as where it would involve a violation of his agree- 
ment with a junior lienor,®? where his own secu- 
rity originated in fraud or a breach of trust,°® 
where he has, either intentionally or recklessly, 
placed it in the power of the owner of the prop- 
erty to deceive a third person, who subsequently 
' deals with the property in ignorance of the mort- 
gage, by representing it as unencumbered,°? where 
he fails to assert and insist upon the priority of 
his, hen under circumstances which impose upon 
him a duty in that respect toward third persons®® 


omission on his part which operates as a forfeiture | —although mere silence is only evidence of an 


46. In re Smith, 31 U. C. Q. B. 305. 

[a] In California the statute pro- 
vides: “A recorded mortgage may be 
discharged by an entry in the margin 
of the record thereof, signed by the 
mortgagee, or his personal -repre- 
sentative or assignee.” <A release of 
the mortgage upon the margin of the 
record in one county did not operate 
as a release of the mortgaged prop- 
erty in the other county. Caffaro v. 
Romani, (A.) 233 P 412, 413. 

[b] In Nebraska a reference made 
in the numerical index to the filing 
of a release cannot be considered 
as a record of release of such mort- 
gage. Rath v. Wilgus, 110 Nebr. 810, 
195 NW 115. 

{c] Effectiveness of methods pro- 
vided by statute.—In New Jersey 2 
Gen. St. p 2107 § 23 provides for 
entry by the clerk on the margin of 
a registered mortgage of a minute of 
its discharge. Section 25 provides 
that a mortgage registered or re- 
corded shall be discharged by an 
acknowledged certificate which shall 
be recorded. In Revision of 1846 
(Nixon Dig. pp 526, Act to 
Register Mortgages §§ 1, 5, the 
words, “record” or “recording’’ are 
used synonymously with “register” 
or “registering.” In 1858 (P. L. p 
90), a supplement to the act to 
register mortgages provides for their 
being registered or recorded in full. 
It was held that the method pro- 
vided in § 25 is not exclusive, but 
that the one contained in § 23 is 
equally effective... Manchester Bldg., 
etc., Assoc. v: Beardsley, 72 N. J: Eq. 
714, 66 A 1. 

{[d] Leaving a release with the 
county clerk with instructions to re- 
cord it when certain papers are sent 
to him is not a leaving of it to be 
recorded, within the meaning of the 
law, especially when it does not ap- 
pear that the other papers were ever 
sent to him. Gibson v. Thomas, 85 
App. Div. 248, 83 NYS 552 [aff 180 
N. Y. 483, 73 NE 484, 70 LRA 768]. 

47. Martinez v. Registrar of Prop- 
erty, 6 Porto Rico 38. 

48-53. Snyder v. Castle, 16 Oh. A. 
333 (a release of a mortgage written 
on a sheet of paper and signed by 
the mortgagee, when copied by the 
recorder on the margin of the mort- 
gage record, is sufficient record of 
such release). 

54. Estoppel generally see Estop- 
pel, 2laC. VS. pHl.052: 

55. See cases 
infra note 56. 

[a] A mortgagee in a mortgage to 
secure a preéxisting debt cannot 
plead an equitable estoppel as he 
suffers no injury. Taylor v. Finlay- 
son, 10 Ky. Op. 497. As to preéxist- 
ing debt see supra § 488. 

56. Ark.—Turman vy. Bell, 54 Ark. 
273, 15 SW 886, 26 AmSR 35. 

Cal.—Mercantile Trust Co. v. Sun- 
rieee Oil Co., 176 Cal. 451, 168 P 

Conn.—Delaware, etc., Canal Co. v. 
Bonnell, 46 Conn. 9. 

Ga.—Varn v. Bloodworth, 157 Ga. 
300, 121 SE 380. 

Ill.—Piot v. Davis, 241 Ill. 434, 89 


[41 Cc. J.—38] 


in this note; and 


NE 676: : 
Iowa.—Weare y. Williams, 85 Iowa 
253, 52 NW 328. 


La._-Walmsley v. Resweber, 105 
ua. 522, 30 S 5. 

Minn.——~Mason v. Fichner, 120 
Minn. 185, 139 NW 485. s 

Miss.—Merchants’, ete, Bank v. 


Pool, 106 S 627; Smith v. Munger, 93 
Miss. 627, 47 S 676. 

Mo.—Nave v. Hamilton, 8 SW 799; 
Nave v. Smith, 95 Mo. 596, 8 SW 796, 
6 AmSR 79. 

Nev.—Fair v: 
304. 

N. Y.—Moore v. LeMaire, 169 App. 
Div. 154, 154 NYS 822; Londner v. 
Perlman, 129 App. Div. 93, 113 NYS 
420 [aff 198 N. Y. 629 mem, 92 NE 
1090 mem]. 

N. C.—McEachern y. Stewart, 114 
Nac. 370//19°SE 702: 

Pa.—Ackla v. Ackla, 6 Pa. 228. 

Philippine.—Sheong v. Diaz, 14 
Philippine 68. 

Vt.—Roberts v. W. H. Hughes Co., 
BGVVite GE Sis, ASOT 

Wash.—Brace v. Superior 
Co., 65 Wash. 681, 118 P 910. 

Eng.—In re Castell & Brown, Ltd., 
[18989 1eCha 315. ‘ 

Alta.—McCullough v. Elliott, 17 
Alta. L. 565, 62 DomLR 257, [1921] 
3 WestWkly 361 [dism app 57 Dom 
LR 696] (obiter). 

Ont.—James v. McGibney, 24 U. C. 


QB. 155; 
470 note 49 [a]; 


Howard, 6 Nev. 


Land 


And see supra § 
§ 530 note 64; § 548 note 36 [a]. 

[a] Conduct calculated to induce 
persons to invest their money, when 
it is reasonable to suppose that they 
would not have done so if they had 
known that there was an unrecorded 
prior encumbrance on the property, 
is effective to sustain an estoppel. 
Roberts v. W. H. Hughes Co., 86 Vt. 
76, 83 A 807. 

[b] Miscellaneous illustrations.— 
(1) Where plaintiff conveyed land by 
absolute deed, which was recorded, 
and took back an executory contract 
of sale providing for the construc- 
tion of a house, and authorizing the 
grantee to mortgage the property, 
which contract was not recorded, a 
mortgage by the grantee, virtually 
ratified by plaintiff, before the money 
was paid over, was not subject to 
equities asserted by plaintiff against 
the grantee. Mason v. Fichner, 120 
Minn, 185, 189 NW 485. (2) Judg- 
ment creditors of a grantor in a deed 
of trust, parties to a suit to fore- 
close, notified counsel for complain- 
ants that they had no defense, and 
that he could take his own course. 
Complainants proceeded no further 
with the suit, and they and the 
grantor adjusted the matter between 
themselves, the grantor conveying 
her interest in real estate in set- 
tlement of the claim secured by the 
deed. A judgment creditor was 
equitably estopped from asserting 
that the judgment liens were su- 
perior to the lien of the deed of trust. 
Smith v. Munger, 93 Miss. 627, 47 S 
676. (3) “I take it to be established 
that if a first mortgagee, even 
though he has the legal estate, au- 


thorizes the mortgagor to retain the 
deeds in order that the mortgagor 
may thereby, as ostensible owner of 
the property; be able to deal with it 
though only to a limited extent, yet 
if the mortgagor takes advantage of 
the deeds so left with him to deal 
with the property to an extent be- 
yond what was authorized, then the 
mortgagee cannot set up his charge 
as against an incumbrancer for value 
without notice, who claims under the 
unauthorized dealing and relied on 
the deeds and the apparent ability of 
the owner to deal with the property 
free from incumbrances.” In re Cas- 
tell & Brown, Ltd., [1889] 1 Ch. 315, 


322. 

{c] Taking second mortgage with 
covenants of warranty.—A mort- 
gagee under a first mortgage, who 
receives a second mortgage to in- 
demnify him as surety to creditors 
of the mortgagor, which has the 
usual covenants of warranty, and 
does not mention the first mortgage, 
is not thereby estopped from claim- 
ing the security of the first mortgage 
as against any claims of the cred- 
itors to the benefit of the second 
mortgage. Gerrish v. Gerrish, 62 N. 
HIESS9 72 

57. Burke v. Dillin, 92 Iowa 557, 
61 NW 370. 

58. Drake v. Paige, 52 Hun 292, 
5 NYS 466 [aff 127 N. Y. 562, 28 NE 
407]; McEachern v. Stewart, .114 N. 
CesilOs 19 (SE 7025 

59. Union College v. Wheeler, 61 
Nowy. (835) Stattord wv. Ballou ie wets 
329; Northern Counties of England 
EF. Ins. Co. v. Whipp, 26 Ch. ‘D. 482, 
10 ERC 516. 

[a] Deed absolute.—This rule has 
been applied against the right of re- 
demption of the grantor in a deed 
absolute in form but intended as a 
mortgage, who has permitted the 
grantee, acting as the apparent own- 
er of the property, to encumber it by 
a mortgage taken by one who has no 
knowledge of the defeasible charac- 
ter of the deed. Turman v. Bell, 54 
Ark. 273, 15 SW 886, 26 AmSR 35; 
Fair v. Howard, 6 Nev. 304. 

{[b] There is no estoppel (1) 
where the facts do not amount to 
culpable negligence on the part of 
the person sought to be estopped. 
Dodd v. Lee, 57 Mo. A. 167. (2) 
Where the purchaser of property 
subject to a recorded deed of trust 
received with his deed the note se- 
cured by the trust deed, which note 
had been inadvertently canceled, but 
he did not show that he ever knew 
of the existence of the trust deed, or 
was misled or induced to act by the 
cancellation of the note, the owner 
of the note is not estopped to en- 
force the trust deed. Grifith v: 
Wright, 6 Colo. 248. 

60. Mocatta v. Murgatroyd, 1 P: 
Wms. 394, 24 Reprint 440. 

{a] Thus (1) a party claiming a 
vendor’s lien may, by delay, be held 
to have abandoned and waived his 
rights as against those of an _ in- 
tervening mortgagee. Bain v. Ulle- 
rich, 189 Iowa 149, 177 NW 61. (2) 
If a mortgagee is cited to show 


594 [41 C.J.] 
estoppel and as such may be controlled by other cir- 
cumstances in the case*—or where he has received 
satisfaction of his debt by the recovery of a judg- 
ment and a sale on execution.°? But generally 
speaking mere carelessness or want of prudence in 
guarding his own interests will not be enough to 
postpone the senior mortgage, when not accom- 
panied by fraud or a lack of good faith toward 
others.®? And a prior lienholder is not required to 
enforce his lien for the benefit of subsequent len- 
holders.*¢ The mere fact that a person loaning 
money to one relied in part on another to look 
after his interest in connection with the transac- 
tion, and who consented that the mortgage taken 
as security might be left unrecorded, did not estop. 
him, but subjected him to the ordinary consequences 
of a failure to record the mortgage.°° A written 
statement by the senior mortgagee may be too in- 
definite in respect of the land mortgaged to consti- 
tute an estoppel.66 A second mortgagee is not 
estopped to assert his lien in preference to volun- 
tary advances for the improvement of the property, 
made by the first mortgagee under a clause as to 


cause why the property should not|97 Ark. 43, 
be sold free of encumbrance, and suf- | Mordoff, 
fers the rule to be made absolute, he 
cannot afterward set up his mort- 
gage against one purchasing in good 
faith on the strength of his apparent 
acquiescence. Ducros v. Fortin, 8 
Rob. (La.) 165. 

61. | Dugan v.. Lyman, (N.-J. Ch.) 
23 A 657 (where a mere volunteer, 
claiming to act for the mortgagee, 
consents to a sale of the property 
free from the mortgage, the buyer 
at such sale cannot claim to be an 
innocent purchaser so long as the 


516. 


mortgage remains uncanceled of | 
record). [a] 
[a] Neglect to foreclose. —- The 


mere failure of a mortgagee to avail 
himself of his remedies under the 
terms of the mortgage, upon default 
in the payment of an installment of 
interest, does not amount to a waiver 
of his lien as against debts subse- 
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LSM Wee Lows 
PSsm aks 
Northern Counties of England F. Ins. 
Co. v. Whipp, 26 Ch. D. 482, 10 ERC 
See Martin v. Central L. & T. 
Co., 78 Iowa 504, 48 NW 301; Berry 
v. Mutual Ins. Co., 2 Johns. Ch, 
Y.) 603 (the mere circumstance of a 
mortgagee’s leaving the title deeds 
with the mortgagor is not of itself 
sufficient to postpone the first mort- 
gagee to a second, who takes the title 
deeds with his mortgage, and with- 
out notice of the prior encumbrance; 
but there must be fraud or gross 
negligence to defeat the prior lien). 
A promise by the mortgagor 
to the mortgagee that he would ap- 
ply the proceeds of the mortgage to 
payment for labor and material used 
for the erection of a house on the 
mortgaged premises does not 
to the benefit of the holder of a trust 
deed subject to the mortgage who 


ll ee © 
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future advances and with notice of the second mort- 
gage, where such advances were made without the 
second mortgagee’s sanction, and with the knowl- 
edge that he claimed that the second mortgage was a 
superior lien over such advanees.** The real party 
in interest in the foreclosure of a trust deed secur- 
ing bonds is not the trustee but the bondholders, 
and the latter cannot be estopped to deny priority 
of claims of others by reason of some unauthorized 
act of the trustee.°* And generally, whether the 
holder of a prior mortgage is estopped to deny the 
validity of a later mortgage depends upon the ques- 
tion whether, within the principles of law applicable 
to the situation, the later mortgagee has been misled 
by him and thereby prejudiced.®® 

A vendor’s lien was postponed” to a subsequent 
mortgage by conduct on the part of the holder of 
the lien which estopped him to claim priority for 
TR 

Laches*? which causes a court of equity to look 
with favor on that defense is not mere delay, but 
delay that works disadvantage and prejudice to an- 
other,“* and this principle has been applied in 
Silyus v.} purchased a lot for his son, taking 
192 P 289;] title in the son’s name and receiving 
a deed of trust, which was immedi- 
ately recorded. Thereafter plaintiff 
advanced money to enable the son 
to erect a barn to be used in the 
livery business. When the work was 
about complete, plaintiff informed 
defendant of his advances, and de- 
fendant assured him that he should 
have every penny of his money, al- 
though the son might be disposed to 
beat him. It was held that the state- 
ment did not give plaintiff a lien 
superior to defendant’s deed of trust, 
for the money was not advanced on 
faith of the statement, and the deed 
of trust was already on record. Mul- 
key v. Britt, (Ark.) 174 SW 1193. (2) 
Where the owner of land conveyed it 
by absolute deed intended as a mort- 
gage, and the grantee executed mort- 


gages thereon to one with whom the 
owner had no dealings, and whom he 


628, 


(N. 


inure 


quently contracted by the mort-|was not in privity to the promise. |had attempted in no way to deceive 
gagor. Blair v. St. Louis, ete., R. Co., | Silvius v. Mordoff, 183 Cal. 628, 192] or defraud, and the owner was in ac- 
22 Fed. 471. P 289, And see Contracts § 821. tual possession and occupancy of the 

[b] Notifying purchaser.—(1) One 64. Peter Mintener Lumber Co. v.| property when the mortgages were 


who holds a duly recorded mortgage 
is not bound to give notice thereof 
to a subsequent purchaser without 
actual notice, although he sees the 
purchaser proceeding to erect valu- 
able improvements. The record be- 
ing constructive notice, no presump- 
tion of acquiescence can arise from 
the silence of the mortgagee, unless 
there is actual fraud. Mayo v. Cart- 
wright, 30 Ark. 407. See Boyles v. 
Knight, 123 Ala. 289, 26 S 939 (plain- 
tiff, to whom M gave a mortgage on 
land and the crop to be raised there- 
on, not being a party to a transac- 
tion by which M, to evidence an ante- 
cedent debt which she owed B, exe- 
cuted to him a note, on its face a 
rent note for the land, is not 
estopped thereby, and may show the 
real facts, on which B has no lien on 
the crop). -(2) A mortgagee was not]|supra §§ 
estopped to foreclose because of fail- 66. 
ure to notify purchasers from the 
mortgagor of the existence of his 
mortgage, where the mortgagee did 
not know of the sale and the only 
knowledge thereof by mortgagee’s 
agent was acquired by him in his 
capacity as agent for another than 
mortgagee, so that such knowledge 
was not imputable to the mortgagee. 


lienholder, 


benefit of 


and, besides, 


such lienholders, 


ment). 


the other party, 


Janisch, 44 S. D. 42, 181 NW 914 (a 
judgment creditor and a mechanic’s 
who could have 
upon and sold the entire homestead 
upon paying the five thousand dollar 
exemption, were not guilty of laches 
subordinating their rights to that of 
subsequent mortgagee because inter- 
est was accumulating, 
law nor equity requires a prior lien- 
holder to enforce his lien for the 
subsequent 
the mortgagee could 
have paid off the prior liens and be- 
come subrogated to the rights of 
thus stopping the 
accumulation of interest on the judg- 


65. Roberts v. W. H. Hughes Co., 
86 Vt. 76, 88 A 807. 

Failure to record mortgage see 
528, 537. 
Arkansas Nat. Bank v. Boles, 
97 Ark. 43, 183 SW 195. 

Certainty required to constitute an 
equitable estoppel see Estoppel § 139. 

67. Althouse v, 
Bldg.-Loan Assoc., 59 Cal. A. 31, 40, 
209 P 1018 (‘‘these are not those cir- 
cumstances of silence concerning an 
adverse claim which, by misleading 
or by leading him 


executed, and the mortgagee was ex- 
pressly informed before the mort- 
Sages were executed that the owner 
was so in possession, and the owner 
promptly notified the mortgagee, 
soon after he learned of the mort- 
gages, that the mortgagor therein 
possessed no interest in the land and 
had no right to mortgage it, and 
demanded the release and discharge 
thereof, such owner was not estopped 
to question the validity of the mort- 
gages. Teal v. Scandinavian-Ameri- 
can Bank, 114 Minn. 435, 131 NW 486. 
70. See also supra § 455 note 8. 
71. See infra this note. 
_ [a] Rule applied.—Where vendors 
in consummation of a contract for 
exchange of property gave a war- 
ranty deed to one designated by the 
agent of the other party to the ex- 
change, to enable a-loan to be made 
thereon, and a mortgage company 
subsequently making such loan knew 
that the vendors had conveyed for 
that purpose, and not in reliance on 
their vendor’s lien, although it also 
had notice that the consideration re- 
cited in the warranty deed had not 
in fact been paid, it was held that 
the vendors were estopped from as- 
serting that their vendor’s lien was 


levied 


since neither 


lienholders, 


Provident Mut. 


Johnson v. Blumer, 183 Wis. 369, 197} to do what otherwise he would not| superior to the mortgage. American 
NW 340, 198 NW _ 277. Notice to| have done, shpuld estop the claimant |Inv. Co. v. Wardlow, (Ark.) 273 
agent as ce rary to scope of | from Hecer Uns. his right’). SW 5. : 
agency see Agency 544, 68. chroeder y. Arcade Theater 72. Laches enerall 

62. Delaware, ete., Canal~ Co. y.|'Co., 175 Wis. 79, 184 NW 542. §§ (211-252. e, Re 
Bonnell, 46 Conn. 9; Exline v. Low- 69. Teal v. Scandinavian-Ameri- 73. Johnson v. Cook, 179 Mich. 


ery, 46 Iowa 556. 
63. 


Arkansas Nat. Bank y. Boles, [a] 


can Bank, 114 Minn. 435, 181 NW 486. 
Rule apphed.—(1) Defendant} § 219. 


117, 146 NW 343. And see Equity 


J 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


‘ 


§§ 550-551] 


determining the priority of liens on land.’* 

[§ 551] 2. Estoppel To Deny Prior Lien. 
though the validity or consideration of a prior 
mortgage may ordinarily be contested by a third 
person having interest,’* this cannot be done by 
a second mortgagee whose mortgage expressly re- 
cites the first mortgage or declares that it is taken 
subject thereto,“® except perhaps where there is a 
fraudulent concealment of the want or illegality of 
consideration of the first mortgage or of the fact 


that it has been paid,’” and except 


one jurisdiction, a reference in a later mortgage 
to a prior encumbrance does not recognize the valid- 


74 Johnson v. Cook, supra. é 

[a] Thus the delay of a widow in 
commencing proceedings to enforce_ 
collection of a debt was held not 
laches with respect to a banker who 
advanced moneys to the debtor, and 
failed to record a mortgage given as 
security, the banker knowing of the 
widow’s claim, and having himself 
advised her not to press for pay- 
ment. Johnson v. Cook, 179 Mich. 
117,.146 NW 348. And see Equity 
§ 225 text and note 87. 

75. Mossop v. Creditors, 41 La. 
Ann. 296, 6 S 134; Hackensack Water 
Co. v. De Kay, 36 N. J. Ea. 548; 
Stambach v. Fox, 7 OhS&CP 410, 5 
OhNP 31. i 

76. U. S.—Mattamuskeet . Drain. 
Dist. v. Wills, 236 Fed. 362; Missis- 
sippi Valley Trust Co. v. Washing- 
ton Northern R. Co, 212 Fed. 

6. 
nh tae’ Bratt v. Nixon, 91 Ala. 192, 
Sse iiole 

Ark.—Clapp vy. Halliday, 48 Ark. 

2 SW 853. 
2 RL Puller v. McClure, 48 Cal. A. 
185, 191 P 1027; Burrows v. Dur- 
flinger, 45 Cal. A. 366, 187 P 752 [foll 
Kibbee v. Durflinger, 45 Cal. A. 794, 
187 P 754]. 

Colo —Colorado i. -& \T: Cor v. 
Grand Valley Canal Co., 3 Colo. A. 
63552) El 3. $ 

Ga.—Setze v. Pensacola First Nat. 
Bank, 140 Ga. 603, 79 SE 540. 

Kan.—Moffatt v. Fouts, 99 Kan. 
tS 12.05 MEO NP e113 7 eltaCy.e}. hy 

Mich.—Smith v. Graham, 34 Mich. 


302. 

N. H.—McMurphy v. Adams, 67 N. 
H. 440, 39 A 333. 

N. Y.—Hardin v. Hyde, 40 Barb. 
435. : 


N. C.—Commercial, ete, Bank v. 
Vass, 130 N. C. 590, 41 SE 791. 

Oh.—Riley v. Rice, 40 Oh. St. 441. 

Tenn.—Swope v. Jordan, 107 Tenn. 
166, 64 SW 52. 

Tex.—Schwab, etc., Co. v. Claunch, 
(Civ. A.) 29 SW 922; Park v. Pren- 
dergast, 4 Tex. Civ. A. 566, 23 SW 
535. 

And see Estoppel § 33. 

[a] “This principle is well settled 
and illustrated by numerous ad- 
judged cases.” Mattamuskeet Drain. 
Dist. v. Wills, 236 Fed. 362, 376. 

[ob] “This principle is as well 
fortified by reason as by authority.” 
Pratt v. Nixon, 91 Ala. 192, 197, 8S 
Wipe 

[c] Application and qualification 
of rule.—(1) This is held in cases 
where it does not appear that the 
vendor of the land had deducted the 
mortgage debt, as recited, from the 
price of the property agreed on be- 
tween him and the vendee; and it 
appears to be the rule applicable in 
any case where the land is taken 
subject to a mortgage recited in the 
deed. Cornell v. Corbin, 64 Cal. 197, 
30 P 629 (which concedes, but does 
not decide, the point); Freeman v. 
Auld, 44 N. Y. 50; Shufelt v. Shufelt, 
9 Paige (N. Y.) 1387, 37 AmD 381. 
(2) Where the recital.is of suchra 
nature that it shows an intent to 
declare that the second mortgage is 
to be taken subject only to so much 
of the sum named in the first mort- 
gage as may be justly owing thereon, 
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Al- 


poration.?® 
that, in at least 


the second mortgagee is not estopped 
from showing that the first mort- 
gage is good only for a part of its 


face value. Bennett v. Bates, 94 N. 
Y.4 354: 
{d] “A general recital in a mort- 


gage or conveyance to the effect that 
the instrument [of payment] is made 
subject to the incumbrances against 
the property does not estop a mort- 
gagee or grantee from attacking the 
validity of such incumbrances. The 
doctrine is that, before the mort- 
gagee or grantee will be estopped to 
deny the validity of prior encum- 
brances upon land by recitals in the 
conveyance, they must amount to a 
recognition on his part that the out- 
standing incumbrances are valid, and 
that nothing short of a certain and 
definite reference in some way to 
particular incumbrances thereon will 
evidence an intention on his part to 
recognize such incumbrances.” Mc- 
Faddin v. Bell, 168 Ark. 826, 828, 272 
SW 62, 63 (holding, however, that 
the recitals there involved amounted 
to a recognition of the mortgage in 
question as a valid lien). 

[e] Inconsistent positions. — A 
party cannot affirm a mortgage in 
part, by seeking foreclosure, and dis- 
affirm it in part, by asking that liens 
established by prior mortgages, and 
reccgnized in the mortgage sought to 
be foreclosed, be set aside. Gow v. 
Collin, ete., Lumber Co., 109 Mich. 
45, 66 NW 676. 

{f] Insolvency of senior mort- 
gagor.—One asserting the validity of 
a mortgage given it by a corporation 
expressly subject to a prior mortgage 
given by it cannot urge the invalid- 
ity of such prior mortgage on the 
ground of the insolvency of the cor- 
poration. General Electric Co. v. 
Canyon City Ice, ete., Co., (Tex. Civ. 
A.) 136 SW 78. . 

{g] Notes secured by first mort- 
gage undelivered.—A mortgage which 
expressly recognized and excepted a 
prior mortgage was held subject to 
the lien of such prior mortgage, al- 
though notes secured thereby were 
not delivered until after the second 
mortgage was executed. .'Mattamus- 
keet Drain. Dist. v. Wills, 236 Fed. 
862, 876 (“such delivery is simply 
the discharge of the obligation as- 
sumed by the terms of the contract, 
executed contemporaneously with the 
deed of trust’’). 

[h] Second mortgagee question- 
ing amount due.—(1) While an 
estoppel to deny the validity of a 
senior mortgage may exist as against 
a junior mortgagee where his mort- 
gage has been expressly made sub- 
ject thereto, yet it has been held that 
such mortgagee is not precluded 
from questioning the amouftt due 
under the senior mortgage. 
berry v. Binns, 125 Ill. A. 449, 502 
(“appellants cite us to several au- 
thorities upon the proposition that 
a mortgagee or grantee whose right 
is subject to that of another is 
estopped from denying the validity 
of the prior claim, but that does not 
arm the owner of such prior claim 
with authority to demand more than 
is actually due; if it did he could not 
be made to account for payments re- 
ceived by him upon his debt, after 


Henne- | 
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ity of the latter unless it has been recorded in com- 
pliance with the registration laws."® 
been held that a subsequent mortgagee whose mort- 
gage recites that it is subject to a prior mortgage 
is not estopped to deny that the latter is void be- 
cause based upon contracts made by a foreign cor- 
poration in violation of a statute requiring compli- 
ance therewith before doing business in the state and 
striking down every contract made with such cor- 
Where a mortgage is given to secure 
two notes, executed to different persons on different 
considerations, the holder of one is not estopped to 
contest the validity of the other.®° 


And it has 


A junior mort- 


taking his mortgage or other secu- 
rity”). (2) Where a trust deed was 
expressly made subject to a mort- 
gage for a stated amount, but under 
which a lesser sum only had been 
advanced, the holder of the trust 
deed took the instrument subject to 
the right of the holder of the mort- 
gage to enforce it to the extent that 
it was enforceable against the mort- 
gagor. Fuller v. McClure, 48 Cal. A. 
185, 196, 191 P 1027 (“there are cir- 
cumstances under which it is proper 
for the holder of a mortgage to en- 
force it to the full extent of the 
amount named therein, though but a 
part thereof has been paid. Freeman 
v. Ault, 44 N. Y. 50. See, also, Craw- 


386") v. Edwards, 33 Mich. 354, 
5’’), 
{iJ Senior mortgage canceled.— 


Recitals in, a mortgage that it is 
subject to a prior» mortgage do not 
estop the second mortgagee from 
claiming priority over ,the senior 
mortgage, after a judgment has 
been entered canceling the latter. 
Atchison Sav. Bank v. Wyman, 65 
Kan. 314, 69 P 326. 

{j] Validity of prior mortgage 
denied by mortgagor.—A mere re- 
cital in a mortgage that it is subject 
to a prior mortgage will not estop 
the mortgagee from denying the 
validity of the senior mortgage, 
when the mortgagor himself denies 
its validity. Ault v. Blackman, 8 
Wash, 624, 36 P 694. 

{k] Where a second mortgage 
was made “subject to any rights” 
acquired by a first mortgage, and, 
the latter being void, no rights were 
acquired thereunder, there was no 
estoppel if the rights of the first 
mortgagee did not enter into the 
consideration of the later mortgage. 


Nicholson v. Aney, 127 Iowa 278, 
'103 NW 201. 
{1] Excepting lien from covenant 


against encumbrances.—A mortgagee 
is not estopped from contesting the 
validity of an apparently senior lien 
by a mere exception from the mort- 
gagor’s covenant against encum- 
brances of a class of liens which 
would include that attacked if it 
were valid. Livingstone v. Murphy, 
187 Mass. 315, 72 NE 1012, 105 AmSR - 


400; Gadsden v. Thrush, 56 Nebr. 
565, 76 NW 1060, 45 LRA 654, 

77. Farmers’, etc., Bank y. Ber- 
chard, 32 Nebr. 785, 49 NW 762; 
Morris’ -v., Beecher), 1) N.D. 130;) 45 
NW 696. 


Fraud see infra § 552. 

78. Blacknall v. Hancock, 182 N. 
C. 369, 109. SE 72 [dist Hinton v. 
Leigh, 102 N. C. 28, 8 SE 890, and 
foll North State Piano Co. v. Spruill, 
LORORN. Ciis68. 63) SH W237) 

Rule in North Carolina see supra 
§ 537 note 16. 

79. Dunn v. Utah Serum Co., 65 
Utah, 527, 542, 5438, 288 P 245 (‘St 
must be stated, however, that there 
are some authorities which appar- 
ently support an opposite conclusion 
with respect to estoppel in cases of 
this’ kind. Most of them upon, 
an examination are,seen to be clearly 
distinguishable for various reasons 
from the case at bar’’). 

80. Coleman vy, Witherspoon, 76 
Ind, 285, 
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gagee whose mortgage recites that it is subject to 
a prior mortgage is estopped to set up the invalidity 
of the first mortgage on the ground of usury or 
that it has been paid, where enough of the pur- 
chase money of the junior mortgage was kept back 
to pay the prior usurious or paid mortgage.** 

[§ 552] 3. Fraud. Where a mortgagee assists in 
or connives at the fraud whereby the mortgagor 
induces an innocent third person to buy the prop- 
erty, or lend money on it, as unencumbered, such 
conduct will estop him to insist upon the lien of his 
mortgage.°? And conversely, third persons having 
an interest, whether as owners, lienholders, or cred- 
itors, who practice fraud upon a mortgagee with 
a view to invalidating his security or postponing it 
.to their own claims, will be estopped to contest the 
validity and priority of the mortgage.*? An attempt 
to set up an absolute conveyance as a purchase, 
when it was in fact given and intended as a mort- 
gage, will prevent the holder from claiming as a 
bona fide mortgagee.** But an implied covenant 
against encumbrances contained in a second mort- 
gage by a corporation does not amount to a fraudu- 
lent representation that there is no previous mort- 
gage, so as to preclude the holder of the first mort- 
gage from insisting on the priority of his lien.*® 
Where an owner of property, who had given first and 
second mortgages, purchased the property under a 


81. Trusdell v. Dowden, 47 N. J. 
Hq, 1396, 20 A 972. 

82. Dennis v. Burritt, 6 Cal. 670; 
Wilehtewe eerescott, 2aBarb. aCNeawe) 
196; Northern Counties of England 
BY. sins. Co, -v.. Whipp, 26,Ch.\ Di 482; 
10 ERC 516. See Thomas v. Kelsey, 
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chases at a sale in foreclosure of a 
first mortgage restores 
a second mortgage which except for 
his purchase would be extinguished, 
and this is so, because to hold other-|a 
wise would make him guilty of a 
constructive fraud. 


Bae 3 


[88 551-553 


foreclosure ‘of the first mortgage, giving a new 
purchase-money mortgage, thereby reviving the sec- 
ond mortgage, the holders of the second mortgage, 
by accepting the revival of their security were 
estopped from aceusing either the purchaser or 
his assignee of fraud, actual or constructive, and 
claiming priority on that account.*® One who is in 
no manner deceived or misled cannot set up an equi- 
table estoppel.87 And ‘‘it seems a rather long shot’’ 
to give priority to an attachment on a cause of 
action which could not have existed before 1916 over 
a mortgage of 1913, by reason of an alleged fraud 
of the mortgagee.*® 

Where the alleged fraud was committed by the 
officers of a corporation, it must be proved, in order 
to estop the corporation, that they were acting in 
the real or apparent scope of their authority.*® 

[§ 553] 4. Concealment. Where a mortgagee 
falsely denies the existence of his mortgage or 
fraudulently conceals it, thereby inducing a third 
person to believe that the title is clear and accord- 
ingly to buy the property or lend money on a second 
mortgage, the first mortgagee will be estopped to 
assert his lien.°° And under a land titles act®! it 
was held that, where the holder of a prior unregis- 
tered mortgage concealed from a subsequent mort- 
gagee the fact that foreclosure proceedings were 
pending when the later mortgage was taken, the 


terial fact in relation to such secu- 
rity, or a failure to make a full and 
true disclosure when required, will 
postpone such security to that of 
subsequent attaching creditor. 
eres Va Porter, 17" Ory 7405, mcd 


the lien of 


He is thus ac- 


30 Barb. (N. Y.) 268 (recognizing 
the rule as stated in the text, but 
holding that there was no evidence 
that the prior mortgagee had dealt 
with his mortgage so as to mislead 
or defraud). 

83. Mass.—Grimes v. Kimball, 8 
Allen 153. 

Mich.—Corey v. Alderman, 46 
Mich. 540, 9 NW 844; Waldo v. 
Richmond, 40 Mich. 380. 

Minn.—Westberg v. Pettiford, 148 
Minn. 386, 182 NW 441. 

N. H.—Buswell v. Davis, 10 N. H. 
413. 


N. J.—Neligh v. Michenor, 11 N. J. 
Eq. 539. 

Oh.—Schurtz v. Colvin, 55 Oh. St. 
274, 45 NE 527. 

Vt.—Woodbury v. Bruce, 59 Vt. 
624, 11 A 52. 

Eng.—London Freehold, ete., Prop- 


ee Co. =v. Sutiield, [1897] .2. 1Ch. 
08. 
[a] Dlustration.—Where land was 


subject to three mortgages, the sec- 
ond and third given by the owner 
and the first assumed by her, and the 
first had been foreclosed and the 
time for redemption was about to 
expire, and the third mortgagee took 
an assignment of the certificate of 
sale, part of the consideration being 
paid by the owner and part by the 
third mortgagee, and it appeared 
that they took the assignment in the 
name of the third mortgagee pursu- 
ant to a collusive agreement to de- 
prive the second mortgagee of her 
security, it was held that the owner 


was estopped from asserting the 
assigned certificate against the 
second mortgagee. Westberg v. 
Pettiford, 148 Minn. 386, 182 NW 
441. 

84. Metropolitan Bank vy. Godfrey, 


23 Ill, 579. 


85. Mullanphy Sav. Bank Vv. 


Schott, 135 Ill. 655, 26 NE 640, 25 
AmSR 401. 
8G. Duer v. Jaeger, 113 Misc. 743, 


747, 186 NYS 584s (‘the owner of the 
equity of redemption when he pur- 


quitted of fraud by the law, and 
when he does the second mortgages 
the kindness of reviving his secu- 
rity, albeit under the compulsion 
of the law, it is inconceivable that 
he has done any wrong. Hescis 
forced by equity into a place of 
honor and generosity’’). 
87. Allen v. Mitchell, 99 Wash. 
Neslor v. Grove, 90 N. J. Ea. 


305, 169 P_ 826. 
88. 
554,.559, 107 A 281. 


89. Neslor v. Grove, supra. And 
see Corporations §§ 2213, 2228; 
Fraud § 120. 

90. Ala.—Chapman y. Hamilton, 
LO Ala. 2205 


Ky.—Webb v. Austin, 58 SW 808, 
22 KyL 764. 

Mass.—Short v.. Currier, 153 Mass. 
182, 26 NE 444, 4 
A N. H.—Tucker vy. Jackson, 60 N. H. 
14. 


per eR eatee v. Greer, 5 Humphr. 
Va.—Green v. Price, 1 Munf. (15 


Va.) 449. 

Eng.—Ibbottson Vv. Rhodes, 2 
Vern. Ch. 554, 23 Reprint. 958, 15 
ERC 587. 

{a] In Georgia, in view of Civ. 


Code (1910) § 4419, where a wife, 
who held a mortgage on a stock of 
goods from her husband, was pres- 
ent when the husband negotiated a 
mortgage with plaintiff, who did not 
know of the encumbrance thereon, 
and yet the wife failed to inform 
him of the existence of her mort- 
gage, she is estopped from setting 
up such mortgage, and from insist- 
ing, that’ it isa prior) lien on) the 
stock of goods. Varn vy. Bloodworth, 
157 "Ga.9300; L21 SH 380; 

[b] Disclosing that absolute deed 
intended as mortgage—One who 
takes a mortgage in the form of an 
absolute deed must, if questioned by 
a creditor of the mortgagor or other 
person having an interest in knowing 
the fact, carefully and truly disclose 
the true nature of his security. An 
untruthful statement touching a ma- 


{c] Failure of agent to disclose.— 
That an agent of a mortgagee was 
present at a receiver’s sale of the 
mortgaged property, and witnessed 
the same without disclosing the 
mortgagee’s title, and without objec- 
tion, does not estop the mortgagee 
to object to the sale, where it ap- 
pears that he was not a party to the 
proceeding, and had a paramount 
title, and it is not shown that the 
agent was authorized to waive or 
sacrifice his principal’s rights. Lorch 
v. Aultman, 75 Ind. 162. 

{d] As to unsecured creditor.— 
Where money is loaned to the mort- 
gagor on the faith of the declara- 
tions of the mortgagee, denying that 
he has a mortgage, but no security 
is taken on the property itself, the 
mortgage cannot be avoided for 
fraud in making the false declara- 


tions. Chester v. Greer, 5 Humphr. 
(Tenn.) 26. 
{e] Failure to disclose at public 


sale of mortgaged property.—When a 
mortgagee is present at an auction 
sale of the property by the mort- 
gagor, and it is announced at the 
sale by the auctioneer that the title 
is perfect and clear, and he fails to 
make any correction of such an- 
nouncement, and a purchaser buys 
under the impression that he is get- 
ting an unencumbered title, and 
takes a deed, and pays his money 
under such impression, the mort- 
gagee is estopped from setting up 
his mortgage, even though the mort- 
gage was duly registered at the 
time of the sale. Nor is it required 
that the mortgagee shall have failed 
to correct the false impression made 
by such announcement, with any 
fraudulent intent. It is sufficient, 
that to permit the mortgage now to 
be enforced will operate as a fraud 


on the purchaser. Markham _v. 
yt tikes ba" Gar ol S85 ane 2 eae 
“91. Land “Titles Act or ‘Torrens 


Act see supra § 503; and cross refer- 
ences in note thereto. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


-§§ 553-556] 


latter mortgage had priority over the former.®? But 
the mere fact that the first mortgagee, being pres- 
ent at the execution of the second, keeps silence as 
to his own lien, will not have this effect, where the 
second mortgagee has actual notice of the first en- 
eumbranee, or such constructive notice as the record 
of it imports,°* or according to some of the authori- 
ties, irrespective of such notice, where the first mort- 
gagee is not put under the duty of making a dis- 
closure by being interrogated, or is guilty of no 
actual fraud.°* There is no estoppel where it is 
impossible to believe that the silence of a mortgagee 
deceived a party claiming priority for his lien. 

[§ 554] 5. Representations or Admissions. A 
mortgagee is estopped to assert his lien as against a 
subsequent purchaser or encumbrancer ion whom, 
when questioned, he made deceptive or misleading 
statements in regard to the payment of the debt 
secured by his mortgage, or the amount remaining 
due on it, the property covered by the mortgage, 
its rank relative to other liens, or other material 
particulars.°° Although the assignee of one who, 
by his own false representations was estopped from 
setting up against a mortgage made by him an 
outstanding title, is likewise estopped,®? he is not 
precluded from purchasing such outstanding title, 
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‘Demand for Accounting. 
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and then setting it up against the mortgage.°* And 
a mortgagee is not estopped to assert his priority 
over a subsequent mortgage taken by his attorneys, 
who had full knowledge of the facts, by his state- 
ment to them that he had no lien and did not intend 
to claim one on the property or to enforce it.®° 

[§ 555] J. Proceedings To Establish Rights—1. 
It is sometimes provided 
by statute that a creditor holding a valid and bona 
fide demand against a mortgagor of property may 
serve on the! mortgagee a formal notice requiring 
him to render an account to date of the amount 
due under his mortgage,? and unless this demand is 
complied with by rendering a true and sufficient ac- 
count within a limited time, the lien of the mortgage 
is discharged as to that particular creditor.® 

[§ 556] 2. Action or Suit*—a. In General. The 
relative priority of two mortgages or other lens on 
land may be determined on a bill in equity, filed by 
one of the claimants against the other, asking a de- 
cree establishing his lien as the prior claim,® pro- 
vided the court has jurisdiction thereof;* or in a 
suit by a mortgagee to have his mortgage recorded 
and for a sale of the land; or in a suit for fore- 
closure of a mortgage or deed of trust,® or for fore- 


92. Robinson v. Ford, (Sask.) 14 | terials. Schweitzer v. Equitable Ky.—Cox v. Guaranty Bank, etc., 
DomLR 360, 25 WestLR 669, 5 West | Sav., etc., Assoc., 98 Wash. 139, 167]Co., 199 Ky. 115, 250 SW 804. 
Wkly 542. Pie, N. J.—Leonard v. Cook, (Ch.) 21 
93. Ala.—Allen v. Clayton, 208 97. Wells v. Pierce, 42 N.Y. 102,] A 47. 


Ala. 29, 93 S 658. 

Conn.—Carter ov. Champion, 8 
Conn. 549, 21 AmD 695. 

Md.—Clabaugh v. Byerly, 7 Gill 
354, 48: AmD 575. 

N. Y.—Brinckerhoff v. Lansing, 4 
Johns. Ch. 65, 8 AmD 538. 

Vit: —Palmer v. Palmer, 48 Vt. 69. 

Byerly, 7 Gill 


94. Clabaugh v. 
48 AmD 575; Collier v. 


(Md.) 354, 
Miller, 137 N. Y. 332, 33 NE 374; 


Paine v .French, 4 Oh. 318; Lipscomb | 


v. Goode, 57 S. C. 182, 35 SE 493. 
[a] The grantee of an unrecorded 
trust deed was not estopped to assert 
his lien against a subsequent cred- 
itor of the debtor because the trustee 
failed to volunteer information as 
to the financial worth of the debtor 
in answer to inquiries made before 
the creditor’s purchase of the note, 
and without the grantee’s knowledge. 
Maupin vy. Levison, (Va.) 128 SE 


255. 

95. Neslor v. Grove, 90 N. J. Ed. 
554, 107 A 281 (that bankers,’ in 
recommending for employment one 
on whose property they held a sec- 
ond mortgage, did not inform the 
prospective employer of that fact, 
and the mortgagor later became in- 
debted to the employer, was held not 
to estop the bank from asserting the 
priority of its mortgage over a judg- 
ment lien of the employer). 


96. Ala.— Freeman v. Brown, 96 
Ala. 301, 11 S 249; Hendricks v. 
Kelly, 64 Ala. 388. 

Conn.—Broome v. Beers, 6 Conn. 
198. 


Ind.—Lasselle v. Barnett, 1 Blackf. 
150, 12 AmD 217. 


La.—Pickersgill v. Brown, 7 La. 
Ann. 297. 

Mass.—Platt v. Squire, 12 Metce. 
494, 

Nebr.—Newman v. Mueller, 16 
Nebr. 523, 20 NW 843. 

N. Y.—Bissel v. Reiss, 3 AlbLJ 
302. 

Wash.—Schweitzer v. Equitable 
Sav., etc., Assoc., 98 Wash. 139, 167 
Le nit 

[a] Materialman’s lien. — Where 


‘the agent of a mortgagee represented 


to plaintiffs that he had money ob- 
tained upon the mortgage, and told 
them to go ahead and do the work, 
the mortgagee would be estopped to 
elaim priority of its mortgage to 
liens of plaintiffs for work and ma- 


4 Abb. Dec. 559, 3 Keyes 112. 

98. Wells v. Pierce, supra. 

99. Mitchell v. Fisher, 94 Ind. 108, 
110 (‘the statement that he had no 
lien was not the statement of a fact, 
but the expression of an opinion as 
to his rights under the mortgage, and 
an opinion upon which his attorneys 
had no right to rely. Nor did they 
have any right to rely upon the 
statement that he did not intend to 
enforce the mortgage. They knew 
he had the right to change his mind 
at any moment, and it was their 
duty to advise him to do so in order 
to collect his claim. Indeed, they 
could not discharge their duty to 
him without maintaining the most 
unquestioned Toyalty to his interest, 
and therefore they could neither ac- 
quire any claim prejudicial to his 
interest, nor assert an estoppel to 
his prejudice’). 

1. Accounting generally see Ac- 
counts and Accounting § 56 et seq. 

2. See statutory provisions; and 
Farr v. Dudley, 21 N. H. 372 (stating 
the substance of the New Hampshire 
statute). 

[a] In New Hampshire, under the 
statute, a demand is insufficient if it 
does not require a statement of the 
amount due at the time of making 
the demand; and where the demand 
is made by a creditor who attached 
the equity of redemption, the time 
of the attachment should be _ speci- 
fied in the demand. Farr.v. Dudley, 
ZINES race, 

3. Ricker v. Blanchard, 45 N. H. 
39; Bryant v. Morrison, 44 N. H. 288; 
Kimball v. Morrison, 40 N. H. 117; 
Duncklee v. Gay, 39 N. H. 292. 

4. Actions to determine priorities 
between chattel mortgages see Chat- 
tel Mortgages § 412. 

5. U. S.—Coonrod v. Kelly, 113 
Fed. 378 [aff 119 Fed. 841, 56 CCA 


353]; Thomas vy. American Freehold 
Mand; ete. Co, 47% Bed) 5505112. LRA 
681; Alexander v. Scotland Mortg. 


Co., 47 Fed. 1381; New England 
Mortg. Security Co. v. Gay, 33 Fed. 
6386"[app dism 145° U. S. 123, 12 Sct 
815, 36 L. ed. 646]. 

Ala.—Carbon Hill v. Marks, 204 
Ala, 622, 86 S 908; Sharpe v. Hughes, 
201 Ala. 208, 77 S 734. 

Ga.—Coleman v. Maclean, 101 Ga. 
3038, 28 SE 861; Brumby v. Bell, 65 
Ga. 116 


R. I.—Blackmar v. Sharp, 23 R. I. 
412, 50 A 852. 

{a] Compelling assignment. — A 
court of equity will not compel a 
first mortgagee to assign his mort- 
gage to a second, where there are 
judgments prior to the second mort- 
gage, and such assignment would 
place the control of such mortgage 
in the power of the subsequent en- 
cumbrancer, who might, at any time, 
proceed to sell the property to the 
prejudice of the owners of the inter- 
mediate judgments. Bishop y. Og- 
den, 2 LegRec (Pa.) 355. 

6 State v. Barnett, 245 Mo. 99, 


149 SW 311. 

7 Spriggs v. Lyles, 2 Gill & J. 
(Md.) 446. 

8. Ala.—Dillard v. Propst, 212 


Ala. 664, 103 S 863. 

Ark.—Storthz v. Bank of England, 
123 Ark. 451, 185 SW 784; Chisholm 
v. Crye, 83 Ark. 495, 104 SW 167. 

Cal.—Hibernia Sav., ete., Soc. v. 
Farnham, 153 Cal. 578, 96 P 9, 126 
AmSR 129. 

Colo.—Home State Bank vy. Hun- 
key, 63 Colo. 231, 165 P 987. 
ie ee v. Schupler, 105 A 

Ida.—Blucher v. Shaw, 26 Ida. 497, 
144 P 342. 

Iowa.—Clark Bros. v. Watson, 159 
NW 1761, 180 Iowa 721, 163 NW 463; 
Peoria Stone, etc., Works v. Sinclair, 
146 Iowa 56, 124 NW 772. 

Mo.—Hughesville Bank v. Fricke, 
215 Mo. A. 614, 256 SW 1097. 

N. J.—Ziembinski v. Wasniewski, 
95 N. J. Ha. 57, 122 A 3043 Montclair 
Bldg., etc., Assoc. v. Miller, 93 N. J. 
Eq. 653, 117 A 140; Turner v. Ridge 


Heights Land Co., 92 N. J. Eq. 64, 111 


A 675; Neslor v. Grove, SOTEN Gere 
554, 107 A 281. 

N. Y.—Joyce v. Leyland, 213 App. 
Div. 36, 209 NYS 613; Sullivan v. 
Corn Exch. Bank, 154 App. Div. 292, 
a NYS 97; Harris v. Fly, 7 Paige 
421. 

N. D.—Merchants’ State Bank v. 
Tufts, 14 N. D. 238, 103 NW 760, 116 
AmSR 682. 

Okl.—Gay v. Williams, 219 P 906; 
Owen v. Interstate Mortg. Trust Co., 
88. OK LOS) 21 98.7; cd On AderRtere dl Ors 
Engelkemeier v. Little, 54 Okl. 282, 
LOSERS. 

Or.—Albany First 
Linn-Haven Orchard Co., 


Sav. Bank v. 
89 Or. 354, 
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closure of a vendor’s® or a mechanic’s lien;!° or in 
a eross complaint filed in a suit for foreclosure ;'? 
or by means of an action to cancel or set aside the 
alleged conflicting lient? or to enjoin its assertion 
or enforcement,!*® or to rescind a sale** or a con- 
tract of sale of the premises,!® or to recover the 
proceeds of such a sale on the ground of their 
having been paid over by mistake;'® or in an ordi- 
nary creditors’ bill praying the eourt to ascertain 
priorities of liens on the property and to decree 
a sale in satisfaction thereof;!7 or in a suit for 
partition;'® or in an action to recover land;’® or 
in an action of trespass to try title;°° or in an action 
to quiet title;?1 or in a controversy between an at- 
tachment plaintiff and a mortgagee intervener.”” 

[§ 557] b. Parties.2* In an action of this charac- 
ter, whatever is its form, all persons should be 


oeCdeaps 1 Lot, 


174 P 614; La Forest v. Downer, 63 
(Opi, Gis MEAG EE Sas 

Tex.—Lemm v. Kramer, (Civ. A.) 
224 SW 560.) 

Foreclosure by action or suit see 
SOX hi in: 42° Coy. 

9. Hawke v. California Realty, 
ClosiCom 28) CakwAs Si, nLogt PrsI59% 
Radke v. Myers, 149 Minn. 138, 167 
NW 360; Flickinger v. Gladd, 222 N. 
Ma 4104, SUS) SNE 792; Anderson iv. 
Farmer, (Tex. Civ. A.) 189 SW 508. 

10. Fleharty v. National Loan, 
etc., Co., 89 Okl. 292, 215 P 744. 

{a] In Nebraska the court has 
power, in a foreclosure of a mechan- 
ic’s lien, to determine the validity 
or priority of all liens, either prior 
or subsequent, of proper parties to 


the action, if they are put in issue 
by the pleadings. Burns v. Sholl, 
111 Nebr. 628, 197 NW 393. 
Foreclosure of mechanic’s lien 
generally see Mechanics’ Liens § 501 
et seq. 
11. Ark.—Foster v. Luck, 112 Ark. 


118,165 SW 267. 

Cal.—Robins v. Blake, 184 Cal. 653, 
Obie soo. 

Ind.—Rose v. Provident Sav., etc., 


Assoc.,, 28 Ind. A. 25, 62 NE 2938. 

Oh.—Licker v. Green, 17 Oh. Cir. 
CUNT Sao: 

Wash.—Watson v. Barnard, 105 
Wash. 5386, 178 P 477. 

[a] In Minnesota, however, an 


adverse title paramount to the mort- 
gage cannot, over objection, be liti- 


gated in a foreclosure action. The 
litigation cf such title is not with- 
out jurisdiction although it may be 
error. When the complaint alleges 
that a defendant claims an interest 
or lien which, if valid, is subsequent 
to the mortgage, he is bound by a 
decree so adjudging, subject to his 
right to correct it on appeal, and he 
cannot attack it collaterally. Dick- 
erman Inv. Co. v. Oliver Iron Min. 
Co., 135 Minn. 254, 160 NW 776. 

1a. Ala.—Pake v. Lindsey Mill 
Co., 208 Ala. 569, 94 S 573. 

Ark.—Haldiman v. Taft, 102 Ark. 
45, 143 SW 112. 

Ill.—Lindley v. English, 89 Ill. A. 
538 [aff 194 Ill. 181, 62 NH 522). 

Minn.—Hauger v. J. P. Rodgers 
Land Co., 156 Minn. 45, 194 NW 965. 

Miss.—Pennington Va People’s 
Bank, 1382 Miss. 23, 95 S 694. 

Mont.—Leopold vy. Silverman, 7 
Mont. 266, 16 P 580. 

Porto Rico.—Bestard v. Serralles, 
27 Porto Rico 456. 

Va.—Fisher v. Borden, 111 Va. 535, 
69 SE 636. 

{a] Where a junior mortgagee 
does not dispute the validity of the 
senior mortgage, but only ‘claims 
that his security, although later in 
date, is equitably entitled to priority, 
a decree canceling the senior mort- 
gage would not be proper. Bell v. 
Clark, 71 Miss. 608, 14 S 318. 

Cancollation of instrument gener- 
ally see Cancellation of Instruments 
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of trust.?® 


12. Philadelphia Mortg., etce., Co. 
v: Omaha, 65 Nebr. 93, 90 NW 1005, 
bT TLRA‘150. 

14. Hudson v. Bodin, 11 La. 348; 
Schoolfield v. Cogdell, 120 Tenn. 618, 
113 SW 375. 


15. Schoolfield v. Cogdell, supra. 

16. Ashe v. Livingston, 2S. C. L 
80. 5 

17. Souders ‘v. Leatherbury, 97 W. 


Va. 31, 125 SE 236. 
Creditors’ bill generally see Cred- 
itors’ ‘Suits: 15 C.J. p 1376. 
18. Eckels v. Stuart, 212 Pa. 161, 
61 A 820; Holford v. Patterson, 
(Tex. Civ. A.) 240 SW 341. 
Partition suit generally see Par- 
tition [30 Cye 145]. 
19. Oliver v. McWhirter, 112 S.C. 
555, 100 SE 533; Anderson v. Casey- 
Swasey Co., 103 Tex. 466, 129 SW 
349; Wolters v. Farmers’ L. Ins. Co., 
(Tex. (Civ A-)) 205 , SW) S686: 
Ejectment suit generally see Hject+ 
ment 19 C. J. p 1021. 

20. Johnson v. Bingham, (Tex. 
Civ. A.) 251 SW 529 [aff (Commn. 
A.) 265 SW 130, 884]. : 

Action of trespass to try title gen-! 
erally see Trespass to Try Title [38 
Cye 11917. 

21. Walden vy. Williams, 128 Ark. 
5, 193 SW 71; Philadelphia Mortg., 
etc., Co. v. Omaha, 65 Nebr. 93, 90 | 
NW 1005, 57 LRA 150. 

Action to quiet title generally see 
Quieting Title [32 Cyc 1296]. 

22. Gates Tire Co. v. Behrends, 
195 Iowa 464, 192 NW 291. See also 
Attachment § 832 et seq. 

fa] Or in a claim by an attach- 
ment creditor to a vendor’s lien as 
alleged in answer to a petition of 
intervention by a mortgagee. Bain 
v. Ullerich, 189 Iowa 149, 177 NW 
§1 : 


23. Parties generally see Equity 
§§ 253-356; Parties [30 Cyc 1]. 

24. Low v. Low, 177 Mass. 306, 
59 NE 57; Cumberland Trust Co. vy. 
Padgett, 70 N. J. Ed. 349, 61 A 837; 
Central Trust Co. v. West India lnpr. 
Co., 48 App. Div. 147, 68 NYS 853 
[rev on other grounds 169 N. Y. 314, 
62 NE 387]; Byers v. Brannon, (Tex.) 
19 SW 1091. 

[a] Representative of deceased 
joint mortgagee.—To a bill affecting 
interests under a mortgage, it is not 
sufficient to make a surviving mort- 
gagee alone a party, but the repre- 
sentatives of deceased joint mort- 
gagees must also be joined. Smith 
v. Trenton Delaware Falls Co., 4 
IN. 3. Ha. 505- 

25. Tichenor v. Tichenor, 46 N. J. 
Eq. 664, 18 A 301. Compare Lam- 
bert v. Nanny, 2 Munf. (16 Va.) 196 
(a debtor, holding an equitable title 
to land, having conveyed it by deed 
of trust to secure a creditor and 
having afterward caused a convey- 
ance of the legal title to be made 
to another creditor who had no no- 
tice of the prior deed, need not be a 
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joined as parties of record whose rights may come 
in question or whose interests in the land may be 
affected by the judgment or decree prayed for,4 
including the owner of the equity of redemption,?® 
and the trustee, as well as the beneficiary, in a deed 
The trustee under a mortgage securing 
debenture bonds, empowered by the mortgage to ~ 
bring action, can alone sue to adjudicate the right 
of bondholders ;?’ and a bondholder cannot sue until 
he shows the trustee’s refusal to sue,?> although it 
has been held that in an action to have an ordinary 
deed of trust declared a prior lien the trustee is 
not a necessary party plaintiff.?° 

[§ 558] c. Pleading.®° 
the proceeding, the special grounds relied on for 
relief must be distinctly and positively pleaded by 
plaintiff; *4 this rule applies also to the pleadings of 


Whatever is the form of 


party to a bill in equity by a cestui 
que trust to compel a conveyance of 
the legal title and performance of 
the trust). 

26. Massachusetts Mut. L. Ins. 
Co. vy. Chicago, ete, R.mCojismimeds 
et Helm v. Barnes, 1 Lea (Tenn.) 

[a] In Alabama in a suit against 
the trustee under a mortgage to es- 
tablish a superior lien in plaintiff’s 
favor, where the bill alleged that the 
bondholders were unknown, but no 
affidavit was made showing that 
their names or residences were un- 
known, and no diligence to ascertain 
their names and residences were 
shown, and there was no publication 
of notice to them, no attachment of 
their property, and no compliance 
with statutory.requirements to per- 
fect service on them as unknown or 
nonresident defendants, and no ap- 
pearance by them, the court had no 
authority to render a decree injuri- 
ously affecting their interests, as, in 
equity, cestuis que trust are the real 
parties, and are not represented by 
the trustee. Carbon Hill v. Marks, 
204 Ala. 622, 624, 86 S 903 (“the fact 
that the cestui cannot take the ini- 
tiative in a suit without alleging 
that he has requested the trustee’ to 


‘bring the same, and that the trustee 


has refused (Bailey v. Selden, 112 
Ala. 598, 605, 20 S 854; Blackburn 
v. Fitzgerald, 1380 Ala. 524, 588, 30 
S 568; Arnett v. Bailey, 60 Ala. 435, 
438), does not militate against the 
view that in equity not only the 
trustee but the cestuis que trustent 
are necessary parties that the de- 
cree may bind each’’),. 

27. State v. Barnett, 245 Mo. 99, 
149 SW 311. 

28. State v. Barnett, supra. 

29. Rogers v. Tucker, 94 Mo. 846, 
7 SW 414. 

30. Pleading generally see Equity 
§ 389 et seq; Pleading [31 Cye 1]. 

31. Goodwin v. Sheppard, 3 Phila. 
(Pa.) 441. 

{a] Thus if plaintiff, in an ac- 
tion to foreclose a mechanic’s lien, 
desires to challenge the validity of 
a prior recorded, unmatured mort- 
gage, or the right of mortgagee 
therein to a superior lien, it is in- 
cumbent on such plaintiff to allege 
facts from which it would appear 
that the mortgage was invalid or 
that it would be inequitable for such 
mortgagee’s lien to be made superior 
to the plaintiff’s lien. Burns v. 
Sholl, 111 Nebr. 628, 197 NW 393. 

[b] In Porto Rico in order that 
the record of a mortgage executed 
in 1875 in the old registry of mort- 
gages may be effective as against 
one who acquired the property se 
encumbered subsequent to 1901, it is 
necessary to allege in the complaint, 
against a third person to recover 
on the mortgage that the record 
thereof was transferred to the new 
books of the registry of property 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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an intervener; ®* and an affirmative defense relied on 
Where fraud is 
alleged by plaintiff, but is not the gravamen of the 
action or the sole reason aileged for the relief sought, 
plaintiff need not allege damages from the fraud,** as 
would be necessary in an action to recover upon the 
Where 
mortgage confers the right to bring suit upon the 
trustee, and this appears from plaintiff’s bill, a bond- 
holder suing without any averment that the trustee 
in his mortgage has refused to sue does not have any 
If plaintiff’s pleading shows 
that he has a statutory remedy to which he does 
not resort, facts should be alleged showing that 
the remedy would not be full and complete.** 
a party seeks to protect himself as a bona fide pur- 
chaser or mortgagee without notice of a prior equity, 
he is bound to deny such notice in his bill or 
answer;** but trust deed lienors are not required 
to plead that they are purchasers for value of the 
trust property without notice of an outstanding 
equity or unrecorded lien, unless such equity or un- 


by defendant must be pleaded.** 


direct allegation of fraud.*° 


standing in court.*° 


within the year following the pro- 
mulgation of the Mortgage Law 
which went into effect on October 25, 
1893, or within the year of extension 
granted by Royal Decree of Novem- 
ber 28, 1894, inasmuch as in accord- 
ance with § 449 of the Regulations 
adopted for the execution of the 
Mortgage Law in connection, with 
§ 397 of the law itself, such trans- 
fer is necessary to make the record 


effective against a third party, 
Cuebas> ty... —Banco Territorial y 
Agricola, 19 Porto Rico 1109, 1111 


(‘it is the intention of the law that 
records existing in the old registry 
of mortgages and not transferred in 
accordance with its provisions shall 
not be effective against third parties, 
the purpose of said provisions being 
to invalidate as regards third parties, 
after the lapse of a specified period, 
records relating to annuities, mort- 
gages and other property rights 
which have not been transferred, and 
for this reason the complaint must 
necessarily allege that the entry 
was duly transferred within the 
time allowed in order to constitute 
a cause of action against a third 
party”). 

{c] Plaintiffs pleading held suffi- 
cient.—(1) Where the petition in a 
suit to foreclose loan deeds and have 
the lien thereof declared superior to 
that of a subsequent deed showed 
that petitioner had a superior lien 
as against defendant, and that no 
equitable relief was necessary to 
establish priority of its claim, but 
there was question whether deeds 
executed by a guardian during 
minority of his ward were void, or 
voidable merely, such questions were 
necessary to solve before petition- 
er’s rights could appear, and hence 
a demurrer by a subsequent grantee 
was properly overruled, as equity 
having jurisdiction for one purpose 


should settle ‘ conflicting claims. 
Hand Trading Co. v. Citizens’ Bank, 
160 Ga. 448, 128 SE 65. (2) .In 


Georgia in a suit to declare a secu- 
rity deed superior to an execution 
lien, a petition alleging a loan by 
plaintiff to enable the borrower to 
buy the land, and that a deed was 
made to the borrower and the execu- 
tion debtor, who thereupon con- 
veyed to plaintiff as security that 
the deed was not delivered to the 
execution debtor, and he was not 
known to plaintiff in the transaction 
until the date the security deed was 
made, was held good as against a 
demurrer. Decatur Bank, etc., Co. v. 
Arnold, 156 Ga. 850, 120 SE 527. 

32. See infra this note. 

{a] Thus an intervention alleging 
that “two men of” codefendant com- 
Pany had personal notice of the fact 
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a debenture 


When 


that the intervener had a mortgage 
on the land is not sufficient, because 
it fails to state that they were offi- 
cers or employees clothed with 
sufficient authority to act for the 
company, so that the latter would 
be chargeable with information 
which came to the possession of its 
agents. Storthz v. Bank of England, 
123 Ark. 451, 185 SW 784. 

33. Pake v. Lindsey Mill Co., 208 
Ala, 569, 94 S 573. ; 

[a] Rule applied.—(1) In a suit 
by a purchaser to cancel a mortgage 
executed by his vendor after the 
purchase, the defense that the mort- 
gage, although bearing a date subse- 
quent to the sale to plaintiff, was in 
fact executed prior thereto, is not 
available unless it was pleaded in 
the answer and cross bill. Pake v. 
Lindsey Mill Co., 208 Ala. 569, 94 S 
5738. (2) In Louisiana a third oppo- 
nent in executory process upon a 
mortgage, not having alleged its 
prior registry should not have been 
allowed, over the objection by plain- 
tiff, to prove it. Levy v. Desposito, 
133 La. 126, 62 S 599. 

34. Hughesville Bank y. Fricke, 
215 Mo. A. 614, 256 SW 1097. 


35. See Fraud § 157. 

36. State v. Barnett, 245 Mo. 99, 
149 SW 311. 

37. Dumas v. Tyus, 147 Ga. 307, 
93 SE 894. 


38. Harris v. Fly, 7 Paige (N. Y.) 
421, 424 (“so as to give the adverse 
party an opportunity to put the fact 
in issue by his answer or replication, 
and to prove the existence of such 
notice, if necessary, where he is 
able to do so’). See Souders v. 
Leatherbury, 97 W. Va. 31, 35, 125 
SE 236 (‘‘the rule of pleading, which 
requires a purchaser, when put on 
defense, and desiring to protect 
himself from a prior equity on the 
property purchased on the ground 
that he is an innocent purchaser for 
value without notice, that he must 
then not only plead fully that de- 
fense but must prove it, applies 
where the owner of the outstanding 
equity or unrecorded lien against the 
property conveyed, is seeking to as- 
sert that equity or unrecorded lien 
as superior te defendant’s convey- 
ance. Then he must plead and prove 
his defense, but first he must be put 
to that defense. And of course the 
rule applies where the person claim- 
ing to be a purchaser for value with- 
out notice comes into the suit to 
defeat some prior equity or unre- 
corded lien there set up and sought 
to be enforced to the detriment of 
his purchase. He then has the labor- 
ing oar, and must plead and prove 
the necessary facts which make him 
a purchaser for value without no- 
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recorded lien is assertéd as a superior equity or 
lien by some proper pleading.*® 

Under the prayer for general relief in a bill*® the 
court may grant any relief warranted by the allega- 
tions of the bill.*! 

[§ 559] d. Presumptions and Burden of Proof— 
(1) Presumptions.*? 
gage brought against a subsequent purchaser of the 
land the presumptions are in favor of the bona fides 
of defendant who claims to have had no knowledge 
of plaintiff’s unrecorded mortgage.** 
notarial certificate of acknowledgment of a mort- 
gage and the same date on the mortgage create 
presumptions in favor of the mortgage having been 
executed on the date which it bears.** 
not presume that a mortgage was given for the 
purchase money, where there is no such recital in 
the instrument and considerable time elapsed be- 
tween the execution of the deed and the mortgage.*® 
A presumption is not ordinarily in favor of the 
priority of a mechanic’s lien over a mortgage in a 
suit to foreclose the mortgage.*é 


In a suit to foreclose a mort- 


The date of a 


A eourt can- 


tice. An analysis of the cases cited 
by appellee, above set out, to sustain 
the proposition that if a grantee in a 
deed or deed of trust makes defense 
that he is a purchaser without no- 
tice for value in order to defeat a 
prior equity on the land, he must 
fully plead before he can prove that 
defense, will sustain the conclusions 
here reached’’). 

39. Souders v. lLeatherbury, 97 
W. Va. 31, 125 SE 236 (a trust deed 
is prima facie what it imports to be). 

40. Prayer for relief generally 
see Equity §§ 401, 857, 858. 

41. See infra this note. 

[a] Thus a bill by a _ second 
mortgagee against the mortgagor 
and the first mortgagee, before fore- 
closure, seeking to give plaintiff’s 
mortgage precedence upon the theory 
that the first mortgagee had con- 
sented for valuable consideration to 
subordinate his mortgage, author- 
ized an accounting and redemption 
under the general prayer where the 
bill set up a state of facts which 
would authorize that relief. Sharpe 
Vv. Hughes, 201 Ala. §208;) ) 2078S 


6a Generally see Evidence §8$§ 
= . 

43. Sirkin v. Schupler, (Fla.) 105 
Se 15a y 

44. Joyce v. Leyland, 213 App. 
Div. 36, 209 NYS 613. 

45. Carl Miller Lumber: Co. v. 


Meyer, 183 Wis. 360, 196 NW 840. 

Priority of purchase-money mort- 
gage see supra § 470 et seq. 

46. See infra this note. 

[a] In Oklahoma, where the lien 
for plumbing work dated from the 
furnishing of the first material or 
the performing of the first labor, and 
it appears from the record that such 
material was first furnished or such 
labor was first performed during the 
month of August, 1917, but the day 
of the month does not appear, it 
will not be presumed to have been 
furnished or performed before a 
mortgage executed on August 1, 
1917, so as to give such lien priority 
over such mortgage. Fleharty  v. 
National Loan, etc., Co., 89 Okl. 292, 
294, 215 P.744 (“while the statute 
giving liens to materialmen and la- 
borers for their supplies and labor 
is to be liberally construed so as to 
afford the security intended, it can- 
not be too strongly impressed upon 
them that they must not only bring 
themselves within the provisions of 
the statutes, but they must be pre- 
pared, if the priority of their lien is 
disputed, to ‘show compliance with 
these provisions, and to fix with cer- 
tainty the commencement of their 
work. in which varticular the proef 
here is wanting”), 
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[§ 560] (2) Burden of Proof.*7 
party demanding the postponement of a len appar- 
ently superior to his own is obliged to assume the 
burden of proving the facts on which he relies for 
the relief asked.*® The burden of proving an affirm- 
ative averment necessary to be pleaded is upon the 
In a suit to foreclose a mort- 
gage on realty which was recorded only as a chattel 
mortgage the burden of proof of actual notice 
thereof to a subsequent mortgagee of the realty 
A party asserting priority of 
his mortgage over a mortgage recorded before his, 


party pleading it.*° 


was upon plaintiff.°° 


47. Generally see Evidence §§ 13- 
24. 

48. Ark.—Stubbs v. Pyle, 137 Ark. 
538, 209 SW 723. 

Iowa.—Bain v. Ullerich, 189 Iowa 
149, 177 NW 61. 

Ky.—Harris v. Tuttle, 114 Ky. 882, 
72 SW 16, 24 KyL 1668. 

Miss.—Pennington v. People’s Bank, 
132 Miss. 23, 95 S 694. 

Mo.—Truesdale  yv. 153 
“Mo, 600, 55 SW 147. 

S. D.—Parrish v. Mahany, 12 S. D. 
278, 81 NW 295, 76 AmSR 604. 

{a] Burden of proof in respect of 


Brennan, 


actual notice.—(1) Where plaintiff | 


pleads defendant’s notice of plain- 
tiff’s unrecorded mortgage, the bur- 
den of proving notice is on plain- 
tiff. Lewis v. Jones, 232 Fed. 100, 
146 CCA 292; Sirkin v. Schupler, 
(Fla.) 105 S 151; Anderson v. Far- 
Were Chex. | Civ: atl) Sole SWE O08, 
Watson v. Barnard, 105 Wash. 536, 
178 P 477. (2). In an action to fore- 
close a mortgage, defended by a 
subsequent grantee claiming under 
a deed executed before, but recorded 
after the mortgage, the burden was 
on plaintiff to show the negative fact 
of his want of notice of the deed. 
Hibernia Sav., ete., Soc. v. Farnham, 
153 Cal. 578, 96 P 9, 126 AmSR 129 
(but evidence of want of notice held 
sufficient). (3) In suit by bank hold- 
ing a prior unrecorded mortgage to 
foreclose against the holder of a 
subsequent recorded mortgage, the 
burden to prove fraud in that the 
second mortgage was given and 
taken with knowledge of the unre- 
corded mortgage rested on plaintiff. 
House State Bank vy: Hunkey, 63 
Colo, 231, 165 © 987. (4) A mort- 
gagee plaintiff claiming land against 
an unrecorded deed must show that 
valuable consideration for the mort- 
gage passed when it was executed, 
and that he had no notice of the deed. 
Anderson v. Casey-Swasey Co., 103 
Tex. 466, 129 SW 349. (5) The bur- 
den was upon one having an interest 
in land to show that those who took 
mortgages from the record legal 
owner had notice of his equities. 
Johnson v. Bingham, (Tex. Civ. A.) 
251 SW 529 [aff (Commn. A.) 265 
SW 130, 884]. (6) But in a suit for 
foreclosure of a mortgage against 
the holder of a purchase-money lien, 
where the lienholder fails to allege 
that the payments under which he 
claims were made prior to the mort- 
gage, it is not necessary for plaintiff 
to show that his mortgage was ac- 
quired in good faith. Albany First 
Sav. Bank v. Linn-Haven Orchard 
Co., 89 Or. 354 174 P 614. 

{b] Im Texas under the registra- 
tion law a creditor is not required to 
show he had no notice of a prior 
unrecorded deed or mortgage at the 
time of securing his lien on the land 
fixed by legal process, but the burden 
is on the holder of the prior unre- 
corded instrument from the debtor 
to prove notice of his rights to the 


creditor at the time of the levy. 
Holford v. Patterson, (Civ. A.) 240 
Sw 341. 

49. Mo.—Leonard vy. Shale, 266 
Mo. 123, 181 SW 16. 

Nebr.—Upton v. Betts, 59 Nebr. 
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Generally the | by reason of an agreement with the other mortgagee, 


fending it.°° 


724, 82 NW 19. 
N. Y¥.—Kirchloff v. Gerli, 171 App. 
Div. 160, 156 NYS 770. 


Or.—La Forest v. Downer, 63 Or. 
I, PA se Ys ; 

Tex.—Harper v. Ledbetter, (Civ. 
A.) 271 (SW 2183) Johnson, v. “Bing= 
ham, (Civ. A.) 251 SW 529 [aff 
(Gommn:; A.) 265 SW .130, .8341;; 
Lemm v. Kramer, (Civ. A.) 224 SW 
560. 

Wash.—Watson v. Barnard, 105 


Wash. 536, 178 P 477. 

{a] Thus (1) where an attach- 
ment creditor in his answer to a pe- 
tition of intervention attacks the va- 
lidity of the notarial acknowledg- 
ment of the mortgage set up by the 
intervener, he has the burden of 
proving the facts claimed to consti- 
tute such invalidity. Gates Tire Co. 
vy. Behrends, 195 Iowa 464, 192 NW 
291 (‘‘manifestly it could not, by 
merely pleading such facts, cast 
the burden of proof thereon upon 
the intervener’). (2) In an action 
on a note aided by attachment, in 
which a bank intervened, assert- 
ing a prior lien by reason of a 
recorded mortgage assigned to it by 
its president, plaintiff, who alleged 
that the mortgage was void as to 
him on the ground that the ac- 
knowledgment was void, in that, 
when the notary, who was a stock- 
holder in the bank, took the ac- 
knowledgment, the bank was bene- 
ficially interested, had the burden of 
proving his allegations. Gates Co. 
v. Behrends, 197 Iowa 499, 197 NW 
640. (3) In a suit for foreclosure, 
defendant having admitted plaintiff’s 
lien, but averred that his own attach- 
ment lien was prior and superior 
thereto, the burden is on defendant 
to prove such averment. Vaughn vy. 
Eckler, 69 Iowa 332, 28 NW 624. 
(4) In an action to enforce a former 
judgment, in which a third party in- 
tervened, claiming to hold notes and 
mortgages prior to plaintiff’s attach- 
ment, the burden of proof that the 
notes were held fraudulently by the 
intervener was on plaintiffs. Day v. 
Harlington Iron Works, 107 SW 301, 
382 Kyl 853, 108 SW 856, 32 KyL 
1340. (5) One claiming under a 
mortgage as an innocent purchaser 
for value, without notice has the 
burden of proof, the defense being 
affirmative. Bond y. Ellison, 80 Or. 
634, 157 P 1108. 

[b] Actual notice of unrecorded 
mortgage.—(1) If the recorded mort- 
gage of plaintiff is apparently enti- 
tled to priority over defendant’s un- 
recorded mortgage, but defendant 
pleads plaintiff's actual knowledge of 
defendant’s mortgage, the burden is 
on defendant to prove his allegation 
of notice. Taylor v. Thomas, 5 N. J. 
Eq. 331; Watson v. Barnard, 105 
Wash, 536, 178 P 477. (2) Where a 
subsequent purchaser claims to have 
purchased without notice of an un- 
recorded mortgage the burden is on 


him to prove that fact. HMngenmoen 
Rede Lnoe, 153 Minn. 409, 190 NW 
[ec] Actmal notice of plaintiff 


vendor’s lien.—(1) Where a mortgage 
must yield to a vendor’s lien, unless 


has the burden of proving the fact of priority.®* 
The burden is upon the holder of a subsequent trust 
deed, who alleges payment of the debt secured by 
a prior trust deed to prove such payment.** And in 
miscellaneous cases the burden of proof has been 
held to be on defendant.°* 

Burden shifting. Even assuming that the burden 
of proof remains upon plaintiff throughout to prove 
his case, the burden of evidence may shift°* from 
the party assailing a transaction to the one de- 


the former was taken without notice 
ef the rights of the vendee, the bur- 
den of proof is with the mortgagee 
defendant to show that notice was 
lacking (Flickinger v. Glass, 222 N. 
Y. 404, 118 NE 792; Seymour v. Mc- 
Kinstry, 106 N. Y. 230, 12 NE 348, 14 
NE 94), (2) although it has been 
held that plaintiff in a suit to fore- 
close a vendor’s lien had the burden 
of proving notice to defendant, a 
subsequent mortgagee, of plaintiff's 
right to a lien (Hawke v. California 
Realty, ete.; ‘Co., 28 Cal. A£317,7.152 
P2959; See Anderson vy. Farmer, 
(Tex. Civ. A.) 189 SW 508 [a vendor, 
suing to foreclose a vendor’s lien as- 
serting that a mortgagee of the pur- 
chaser was charged with notice of 
his vendor’s lien notes, has the bur- 
den of proving notice]). 
50. Peoria Stone, etc., Works v. 
Sinclair, 146 Iowa 56, 124 NW 772. 


51. Licker vy. Green, 17 Oh. Cir, 
CL Nus. 49: 
52. Foster v. Luck, 112 Ark. 118, 


165 SW 267. 

53. See cases infra this note. 

[a] Thus (1) where a mortgage 
was given as security for an out- 
standing debt, which was evidenced 
by a note not shown to have been 
negotiable, the burden is upon the 
mortgagee defendant, claiming to be 
a bona fide holder, to show that the 
note was negotiable. Haldiman v. 
Taft, 102 Ark, 45, 148 SW 112. (2) 
Where a mortgage specifies no date 
for payment, and hence is enforce- 
able in a reasonable time, a defend- 
ant in foreclosure proceedings, as- 
serting a claim as a judgment cred- 
itor, has the burden of showing that 
a lapse of nearly two years without 
payment of either interest or taxes 
is not such reasonable time. Sulli- 
van v. Corn Exch. Bank, 154 App: 
Div. 292, 139 NYS 97. (3) °In a pro- 
ceeding to foreclose a deed of trust 
lien on real estate, the burden was 
upon a defendant whose title was 
based on an attachment proceeding 
antedating the trust, deed to intro- 
duce extrinsic evidence identifying 
the land claimed by him as the land 
in controversy, extrinsic evidence be- 
ing necessary to explain terms used 
in the sheriff’s return. Lemm v. 
Kramer, (Tex. Civ. A.) 224 SW 560. 

54. See Evidence § 21. 

55. Fisher v. Borden, 111 Va. 535, 
69 SH 636. 

[a] Rule applied.—(1) When the 
mortgagees or those claiming under 
them show that the note and mort- 
gage to secure the same by husband 
and wife were executed for a bona 
fide valuable consideration, the bur- 
den shifts to the mortgagors, or 
those claiming under them, to show 
that the mortgagees, before their 
mortgage was executed and deliv- 
ered to them, had actual or construc- 
tive notice of a secret equity of the 
mortgagor’s wife, and that her 
money was used to pay the entire 
purchase price of the land. Dillard 
v. Propst, 212 Ala. 664, 103 S 863; 
Opelousas Nat. Bank v. Fahey, 129 
La. 225, 55 S 772, AnnCasi1913B 687. 
(2) The holder of town warrants se- 
cured by a recorded deed of trust 


For later cases, developments and chang'es in the law See cumulative Annotations, same title, page and note number; 
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[§ 561] e. Admissibility of Evidence.°* Where a 
plaintiff, seeking to foreclose a mortgage on land 
held by defendants as purchasers from bona fide 
holders who were supposed to have taken title sev- 
eral years previously, without notice of the prior 
unrecorded mortgage now sought to be foreclosed, 
offered to produce proof of actual knowledge of the 
mortgage, he was entitled before dismissal of the bill 
for want of equity to be given an opportunity to 
present the proof.°7 Where the material issue is 
whether the purchaser of land had actual knowl- 
edge, at the time of his purchase, of the existence 
of a mortgage, or was in possession of such facts 
as put him on notice, inadequacy of price may be 
shown but only as a circumstance tending to sup- 
port the contention that he had such notice.*® On 
the other hand he may prove that his vendor told 
him the land was unencumbered, for the purpose 
of showing that he used reasonable diligence to 
ascertain the exact status of his title before ac- 
cepting it.°? The rights of a purchaser at an exe- 
cution sale are controlled by the record as it stands 
at the time of the sale, and he cannot show by 
parol that a mortgagee plaintiff had knowledge that 
the mortgagor and another person against whom a 


judgment was indexed under a different name was 
the same person. 
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[§ 562] f. Weight and Sufficiency of Evidence. 
General rules*t apply as to the weight and suffi- 
ciency of evidence in proceedings of this charac- 
ter.°2 Although evidence of the negative fact of 
plaintiff’s want of notice of defendant’s right was 
not as full and complete as it might have been, yet 
it was sufficient in view of the circumstance, among 
others, that defendant made no attempt to prove 
knowledge by or notice to plaintiff.®* 

Evidence on particular issues. Evidence has been 
held sufficient or insufficient, as the case may be, to 
prove a party’s actual knowledge of a prior mort- 
gage or lien or rights;** to prove a party’s alleged 
fraud,®> or knowledge thereof by another party ;°° 
to prove that there was an avoidance of inquiry by 
a mortgagee of plaintiff in posesssion of the mort- 
gaged premises which would have disclosed that 
plaintiff had been defrauded ;** to prove that a mort-- 
gagee had knowledge of the existence of a junior 
mortgage on a portion of the land when he released 
from his mortgage other portions not covered by 
the junior mortgage ;°* to prove that a mortgage was 
executed, acknowledged, and delivered and full con- 
sideration therefor paid before recovery of another 
party’s judgment;*® to prove that the consideration 
of a mortgage inured to the benefit of the mort- 
gagor’s wife;"® to prove that a particular mortgage 


which had been released by the 
trustee, and the release recorded, 
had the burden of showing that the 
trustee and bondholders under a sub- 
sequent mortgage had knowledge or 
notice of his claims and rights in 
order to establish a paramount lien. 
Carbon Hill v. Marks, 204 Ala. 622, 
86 S .9038 (the burden of proof 
shifted to plaintiff by such release 
and conveyance of record). (3) 
Where plaintiff shows that he is a 
mortgagee for valuable considera- 
tion, in good faith, the burden rests 
on claimant under a prior unre- 
corded deed to show actual or con- 
structive notice thereof to plaintiff. 
Taylor v. Burgett, 207 Ala. 54, 91 
S 786. 

56. Generally see Equity § 691 et 
seq; Evidence § 89 et seq. 

57. Ziembinski v. Wasniewski, 95 
N. J. Eq: 57, 59, 122 A 304 (“if the 
case were to rest in its present pos- 
ture, therefore, I would be obliged to 
dismiss the bill. The answer, in my 
opinion, setting up a complete de- 
fense to the complainant’s alleged 
right to foreclosure as set forth in 
his bill. In view of the complain- 
ant’s statement,’ however, of his 
ability and desire to submit proof of 
the knowledge of the original gran- 
tees . .. of the existence of the 
mortgage in question, which would 
destroy the bona fide position under 
which the present defendants claim 
immunity from foreclosure, I am 
constrained to reopen the case ‘and 
afford the complainant the opportu- 
nity to present such proof in support 
of his right to foreclose. Appropri- 
ate opportunity will also be afforded 
the defendant to meet complainant’s 
proofs. A date for the hearing may 
be designated upon application for 
that purpose’’). 

58. Engelkemeier v. Lillis, 54 
Ok, 282) 153 PB 877. 

59. Engelkemeier v. Lillis, supra. 

60. Pennsylvania Co. for Ins, on 
Lives, ete. v. Halpern, 273 Pa. 451, 
AAT PAG O01 DSi 9) 

1730-1806. 


61. See Evidence §§ 
See also Equity § 7071. 

62. Leonard v. Shale, 266 Mo. 123, 
181 SW 16 (where a party’s testi- 
mony to his good faith is not im- 
paired to any serious extent by a 
close and vigorous cross-examina- 
tion, the court may be convinced that 
he has sustained his burden of proof 


on that issue). with 


[a] Conduct inconsistent 
testimony.—Clark Bros. V- Watson, 
180 Iowa 721, 163 NW 463. And see 


Witnesses [40 Cye 2581 text and note 
Sale 
[b] 
vwelGreens12Oh. Cin Cr IN: 
And see Evidence § 1744. 
Evidence of parol agreement 


from memory after many years.— 
Truesdale v. Brennan, 153 Mo. 600, 


Evidence in equipoise —Licker 


55 SW 147. See generally Evidence 
§ 318. 
{d] Failure to bring books. — 


Michigan Lumber Yard vy. Slater, 204 
Mich. 670, 171 NW 513. And see Evi- 
dence §§ 53, 56. 

[e] sea to deny material fact 
in issue.—Turner v. Ridge Heights 
Land Co., 92 N. J. Eq. 64, 111 A 675. 
And see Evidence § 57. 

[f] Failure to produce witnesses. 
—Turner v. Ridge Heights Land Co., 
92 N. J. Eq. 64, 111 A 675. And see 
Evidence § 1784. : 

{g] Probability or improbability 
of testimony on contradictory wit- 
nesses.—Levy v. Desposito, 133 La. 
126, 62 S 599; Montclair Bldg., etc., 
Assoc. v. Miller, 93 N. J. Eq. 653, 
117 A 140; O’Brien v. Fleckenstein, 
86 App. Div. 140, 88 NYS 499 [aff 
180 N. Y. 350, 73 NE 30, 105 AmSR 
768]. And see generally Evidence 
§ 1752. 

[h] Two witnesses against one.— 
Clark Bros. v. Watson, 180 Iowa 721, 
163 NW 463 (where the court held 
that notice to a mortgagee of the 
existence of a prior unrecorded mort- 
gage was not proved). And see Hvi- 
dence §§ 1755, 1758. 

[i] Uncontradicted testimony. — 
On intervention in receivership pro- 
ceedings by a mortgagee, who was 
purchaser at foreclosure proceedings, 
to secure application of the proceeds 
of sale of nursery stock on the mort- 
gaged land to the balance of his 
foreclosure judgment, the evidence 
was held to show that it was the 
intention of the parties that such 
nursery stock should remain personal 
property. Colonial Land, etc., Co. v. 
Joplin, (Tex. Civ. A.) 196 SW 626. 
And see Evidence § 1791. 

[j] Written evidence superior to 
aes lose v. Hellyer, 68 N. J. Eq. 
446, 59 A 470 [aff 68 N. J. Eq. 734, 
62 A 698]. And see Evidence § 1782. 

63. Hibernia Sav., ete. Soc v. 


Farnham, 153 Cal. 578, 96 P 9, 126 


AmSR 129. 
64. [a] Evidence sufficient.—Carr 
Vv. Moore, 203) Ala. 2237) 8259 478; 


Cox v. Guaranty Bank, etc., Co., 199 
Ky. 115, 250 SW  804;. Strong Vv. 
Centers, (Ky.) 128 SW 69; Michigan 
Lumber Yard yv. Slater, 204 Mich. 
670, 171 NW 513; Kunze v. Rosen- 
zweig, 186 App. Div. 866, 174 NYS 
664; Harvey v. Brown, 187 N. C. 362, 
121 SE 626; Gay v. Williams, (Okl.) 
219 P 906; Oliver v. McWhirter, 112 
S. C. 555, 100 SE 533 (by a divided 
court); Anderson y. Casey-Swasey 
Co., 103 Tex. 466, 129 SW 349; Fisher 
v. Borden, 111 Va. 535, 69 SE 636. 

[b] Evidence insufficient.—Lewis 
v. Jones, 232 Fed. 100, 146 CCA 292; 
Taylor v. Burgett, 207 Ala. 54, 91 S 
786; Walden v. Williams, 128 Ark. 
5, 193 SW 71; Jones v. Baxter, 51 
Cal. A. 589, 197 P 361; Hawke vy. 
California Realty, etc., Co., 28 Cal. 
A. 377, 152 P 959; Sirkin v. Schupler, 
(Fla.) 105 S 151; Blucher v. Shaw, 
26 Ida. 497, 144 P 342; Macaulay v. 
Dorian, 317 Ill. 126, 147 NE 1@) 832 
Roberts v. Barbee, 201 Ill. A. 102% 
Radke v. Myers, 140 Minn. 138, 167 
NW 360; Montclair Bldg., ete., Assoc. 
Vo Millers 0980N. 0d.) Bids “6535 aan 
140; New Jersey Title Guarantee, ° 
etc., Co. v. Jersey Co-op. Realty Co., 
90 N. J. Eq. 615, 110 A 109; Harper 
v. Ledbetter, (Tex. Civ. A.) 271 SW 
213; McVey v. United Timber, etc., 
Assoc.,, (Tex. Civ. A.) 270 SW 572; 
Watson v. Barnard, 105 Wash. 536 
178 P 477. ; 

65. _[a]_ Evidence sufficient. — 
Hughesville Bank vy. Fricke, 215 Mo. 
A. 614, 256 SW 1097. 

66. [a] Evidence insufficient,— 
Vose v. Penny, 78 Okl. 238, 190 P Outes 
F. B. Collins Inv. Co. v. Waide, 70 
OKI LILI Ss  Pusso,iomOkie ote iis 
P 229; Berry v. Tolleson, §8 Okl. 158, 
172 P 630; Bond vy. Ellison, 80 Or. 
634, 157 P 1103. 

67. [a], Evidence sufficient. — 
Hauger v. J. P. Rodgers Land Co. 
156 Minn. 45,194 NW 95, . ; 

68. [a] Evidence sufficient. — 
Turner v. Ridge Heights Land Co., 
92 Nod. Eq. 64) 111° A 675. 

69. [a] Evidence sufficient. — 
Joyce v. Leyland, 213 App. Div. 36, 
209 NYS 633. 

70. [a] Evidence sufficient.—Ope- 
lousas Nat. Bank v. Fahey, 129 La. 
225, 55 S 772, AnnCas1913B 687. 


602 [41 C.J.] 


was a purchase-money mortgage;71 to prove an 
agreement that plaintiff’s third mortgage should 
have priority over the first and second mortgages ;“” 
to prove that no preference was intended between 
several debts secured by a deed;** to prove that, of 
two deeds of trust executed on the same day and 
recorded at the same time, one had precedence over 
the other;* or to throw doubt upon the good faith 
of a mortgage.” 

Total failure of proof upon a material issue re- 
quires reversal of a judgment in favor of him who 
has the burden of proof,’® or affirmance of a judg- 
ment against him.’ 

[§ 563] g. Hearing and Determination.”® Ques- 
tien for jury. Where there is a conflict of evidence 
in that adverse inferences might be drawn there- 
from, submission of the issue to the jury upon such 
conflict is proper’® in a jurisdiction where there is 
a jury trial in the particular case.*° 

Determination. Matters of defense that should 
have been, but were not, set up in defendant’s an- 
swer are not cognizable on a hearing by the court 
in the nature of a hearing after default. Where 
plaintiffs attached property under a money judg- 
ment, and an intervener claimed a lien on the prop- 
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erty by virtue of mortgages, the dates of the attach- 
ment, notes, and mortgages appearing in the record, 
copies of the notes and mortgages having been filed 
with the pleadings, the question as to priority of 
liens could be determined from the record.*? In an 
action to have a junior trust deed declared equal in 
priority with a senior deed of trust, where the com- 
plaint prays in the alternative for judgment of fore- 
closure, such judgment should be granted subject to 
the prior deed of trust, if plaintiff fails to show 
he is entitled to priority, and dismissal is error.®? 
Where, on a bill to foreclose lens that the surplus 
proceeds might be subjected to plaintiff’s claim, it. 
appeared that the owner’s grantor was to pay prior 
mortgages out of the purchase money, and that the 
purchase-money note had never been paid, in fixing 
the priorities, it was proper not to deduct from the 
erantor’s claim the amount of such mortgages.** 
Costs. On foreclosure of a trust deed specifically 
providing that costs and expenses arising out of any 
suit in connection with the trust deed shall be re- 
coverable, plaintiff who was made defendant in 
divorcee proceedings involving the property was en- 
titled to recover the costs in those proceedings.®® 


XV. RIGHTS AND LIABILITIES OF PARTIES IN GENERAL*% 
[By Rupy J. Brossman] 


[§ 564] A. In General—l. Relation of Parties. 
The relation of mortgagor and mortgagee is not 
technically of a fiduciary character; properly speak- 
ing, neither is a trustee for the other;*® and there- 
fore they may validly make new contracts or ar- 


rangements with each other in regard to the subject 
of the mortgage or the indebtedness between them, 
which generally are not subject to special serutiny 
or to any disfavor, but are regarded and treated 
as any other contracts would be.*? On general equi- 


7¥s [a] Evidence sufficient. — | Foreclosure: A 62. 
Marin v. Knox, 117 Minn. 428, 136 By entry see infra §§ 1200-1328. Md.—In re Young, 3 Md. Ch. 461. 
NW 15, 40 LRANS 272. By exercise of power of sale see Mass.—McCarthy v. Simon, 247 
72. [a] Evidence insufficient.— infra §§ 1341-1508. Mass. 514, 142 NE 806. 
Robins v. Blake, 184 Cal. 653, 195 By suit see infra § 1504 et seq. Mich.—Dutton v. Merritt, 41 Mich. 
Pabos Impeachment of consideration see}]537, 2 NW 806; Clark vy. Stilson, 36 
73. [a] Evidence sufficient. — supra § 211. Mich. 482. 
Hegwood v. Leeper, 100 Kan. 379,| Lien and priority see supra §§ 428- N. J.—Pollock v. Keasbey, 24 N. J. 
16402; L738; 563. Eq. 94. 
74. [a] Evidence sufficient.—Wil-| Payment or discharge see infra N. C.—Bowers v. Strudwick, 59 N. 


liamstown Bank y. Hiller, §§ 885-1002. 


Chapman v.-Mull, 42 N. C. 


(Mo. A.) 

266 SW 1081. 
75. [a] Evidence sufficient.—Wal- 
ter v. Kressman, 25 Wyo. 292, 169 


P23, 

76. Carbon Hill v. Marks, 204 Ala. 
622, 86 S 903; Howe v. White, (Ind. 
A.) 67 NE 203; Vaughn v. Eckler, 69 
Iowa 332, 28 NW 624; Harper v. 
pecs hatien, (Dex, iCiveara.)¥ 27 tsi 

13. 


7. Eryer -v. Eryer, 77 Nebr. 29/8) 
109 NW 175, 124 AmSR 850; Upton 
v. Betts, 59 Nebr. 724, 82 NW 19. 

73. Generally see Mquity § 708 et 
seq;' Juries’ 35 C. J. pi 130; Trial 38 
Cyc 1238]. 

79. Gates Tire Co. v. Behrends, 
195 Iowa 464, 192 NW 291, 197 Iowa 
499, 197 NW 640; Wolters v. Farm- 
ers! J. Ins’ ‘Co. (Tex. ‘Civ. fA.) 255 
SW 666; Turner v. Tuteur, (Tex. 
Civ. A.) 250 SW 458. 

80. Right to trial by jury gener- 
ally see Juries §§ 12-103. 

81. Lampson Lumber Co. v. Chia- 
relli, 100 Conn. 301, 123 A 909. 

82. Day v. Earlington lron Works, 
LO? SW: 301, 32, Kyl. 8538, 103 Sw 
856, 82 KyL 1340. 


83. Johnsen vy. Jones, 157 Ark. 
110, 247 SW 382. 

84. Schoolfield .v. Cogdell, 120 
Tenn. 618, 113 SW 375. 

85. Macaulay v, Dorian, 317 Il. 


126, 147 NE 793. 

8514. Other rights and liabilities 
relating to or growing out of: 
Assignment see infra §§ 653-739. 
Poe of validity see supra §§ 325, 


Record of mortgage see supra §§ 

419-427, 528, 537. 

Redemption see XXIV in 42 C. J. 
Reformation of instrument see Ref- 
ormation of Instruments [34 Cyc 

899]. 

Sale of property see infra §§ 740-884. 
Setting aside instrument see Cancel- 

lation of Instruments 9 C. J. 

p 1154. 

Rights and liabilities of trustee 
see supra § 190; infra § 1501. 

86. Ark.—Dennis vy. Tomlinson, 49 
Ark. 568, 6 SW 11. 

Cal.—Anglo-Californian Bank  v. 
Cerf, 140 Cals 384,81 <P l07t. 

Ky.—Threlkeld v. Walker, 141 Ky. 
737, 1838 SW 772. 

Mass.—Dennett v. Tilton, 227 
Mass. 299, 116 NE 408. 

N. Y.—Reich v. Cochran, 213 N. Y. 
416, 107 NE 1029. 

Eng.—Taylor v. Russell, [1892] 
A. C. 244, 10 ERC 545; Warner v. 
Jacob, 20 Ch. D. 220; Cholmondeley 
v. Clinton, 4 Bligh 1, 4 Reprint 721; 
Dobson v. Land, 4 De G. & Sm. 575, 
64 Reprint 963, 8 Hare 216, 32 EngCh 
216, 68 Reprint 337. 

[a] Mortgagee buying at execu- 
tion sale.—A mortgagee of land sold 
on execution may purchase the land 
from the one who bids it in at the 
execution sale, provided he does so 
in good faith and without taking any 
unconscionable advantage. Dennis v. 
Tomlinson, 49 Ark. 568, 6 SW 11. 

87. Ala.—Harper vy. Weeks, 89 
Ala. VOlile, SS mo9e 

Me.—Rich v. Hayes, 99 Me. 51, 58 


Or.—Renshaw v. Taylor, 7 Or. 315. 

Tenn.—Cocke yv. Hatcher, 4 SW 170. 

Wash.—Peterson vy. Philadelphia 
Mophes etc., Co., 38 Wash. 464, 74 P 

But see Reich v. Cochran, 213 N. Y. 
416, 107 NE 1029 (where it is held 
that while the relation between 
mortgagor and mortgagee is not 
strictly fiduciary, the courts care- 
fully scrutinize transactions between 
them). 

{a] Agreement for possession 
after payment.—An agreement by a 
borrower upon a mortgage to allow 
the lender to retain part of the land 
mortgaged, after being repaid the 
principal and interest on the loan, 
may be enforced, if made independ- 
ently of the loan and mortgage, and 
capable of being sustained without 
reference to them, either as a sale 
on consideration or as a gift. Glea- 
son v. Burke, 20 N. J. Eq. 300. 

[b] Compromise and settlement. 
—Where a mortgagor and mortgagee, 
after suit brought to foreclose, made 
an agreement by which the mort- 
gagee, in consideration of immediate 
payment of the principal and the 
costs of foreclosure, agreed to ac- 
cept a smaller sum than was due to 
him, the mortgage to remain as se- 
curity for the debt, and accordingly 
the foreclosure suit was dismissed 
without prejudice, it was held, when 
the mortgagor afterward made de- 
fault, that the new agreement took 
the place of the old, and his liability 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


his full rights.*$ 


§§ 564-565) 


_ table principles, the mortgagor is precluded from do- 
ing any act in relation to the mortgaged property 
which would destroy or impair the mortgagee’s se- 
curity upon it or prevent the latter from enforcing 
On the contrary it is the mort- 
gagor’s duty to protect the title and rights of the 
mortgagee,®® and it is his duty to keep down prior 
The relation of the parties may 
become, under some circumstances, that of principal 


encumbrances.?° 


and surety.®+ 
Relation as landlord and tenant. 


tion of mortgagee and mortgagor is not the conven- 
tional relation of landlord and tenant, unless there 
is some special provision in the mortgage to that 
effect,°? where the mortgagee is entitled to the pos- 
session of the mortgaged property, the mortgagor 


must be determined by it. Renshaw 
v. Taylor, 7 Or. 315. 

[ec] The promise of a mortgagee 
to delay foreclosure must be based 
on sufficient consideration. McCar- 
thy v. Simon, 247 Mass. 514, 142 NE 


806. 

[d] Waiver of rights.— As be- 
tween themselves, debtor and cred- 
jtor may waive rights and liabilities 
arising out of instrument by which 
debtor secured creditor. Harris v. 
Cheshire, 389 N. C. 219, 126 SE 593. 

Sale of equity of redemption to 
mortgagee see infra §§ 863-884. 

ss. <Ariz.m—Alexander v. Sherman, 
2 Ariz: 326, 16-P 45. 

La.—Davis v. Kendall, 50 La. Ann, 
1121, 24 S 264. 

Md.—Duval v. Becker, 81 Md. 537, 
32 A 308. 

Poe ey v. Welch, 128 Mass. 
Mo.—Sims v. Field, 66 Mo. 111. 
N. J.—Hazeldine v. McVey, 67 N. J; 

S20, 60  AueL65. 

N. Y.—Marshall v. Davies, 78 N. Y. 
414, 58 HowPr 2381. 

[a]. Tilustrations.—(1) The owner 
of a mining claim, after giving a 


. mortgage on it, cannot abandon it, so 
_as to throw it open to location by 


a stranger as unoccupied mineral 
lands. Alexander v. Sherman, 2 Ariz. 
326, 16 P 45. (2) Nor can a mort- 
gagor abandon an easement appurte- 
nant to the mortgaged land and ex- 
pressly included in the mortgage. 
Duval v. Becker, 81 Md. 537, 32 A 
308. (3) Nor can he, by grant, create 
an easement in the land to the preju- 
dice of the mortgagee. Murphy v. 
Welch, 128 Mass. 489. (4) And a sub- 
Sequent contract with a. stranger, 
permitting him to inclose and use a 
part of the land, is void as against 
the mortgagee gr a purchaser at his 
sale. Sims v. Field, 66 Mo. 111. 

[b] A deed from a corporation to 
a receiver appointed in proceedings 
against it can in no way affect the 


rights of a mortgagee of the cor-. 


porate property. Meeker v. Sprague, 
5 Wash. 242, 31 =P 628. 

89. Maxon v. Lane, 102 Ind. 364, 
1 NE 796; Madaris v. Edwards, 32 
Kan. 284, 4 P 313; Goodtitle v. Bailey, 
Cowp. 597, 98 Reprint 1260, 11 ERC 


48; Roe v. Pegge, 4 Dougl. 309, 26 
ECL 493, 99 Reprint 896. 

90. Schaffer v. Hurd, (N. J. Ch.) 
130 A 228. 

91. See cases infra this note. 

[a] Mortgage by joint tenants.— 


In the case of a mortgage by joint 
tenants to secure a debt which they 
all owe jointly, each is a surety for 
the others, for the portion of the 
debt beyond his individual share of 
it. Randolph v. Stark, 51 La. Ann. 
Prod e26 soo. 

[b] Mortgage by tenants in com- 
mon.—Where two partners owning 
Jand in common which was subject 
to a mortgage for partnership debts 
dissolved partnership, and one of 
them assumed the debts and con- 
veyed his interest in the land to the 
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in possession is regarded as a tenant at will,®® or | 
as a quasi tenant at will or by sufferance.®* 

[§ 565] 2. Right to Muniments of Title. The law- 
ful owner of the debt secured by a mortgage is 
entitled to the possession of the mortgage deed, and 
may maintain trover for it.% 
is not generally entitled to possession of the mort- 
gagor’s title deeds,°® except in the case of an equita- 
ble mortgage by deposit of such deeds.°? 


But the mortgagee 


An abstract of title delivered to the mortgagee or 


While the rela- 


other, the grantee became a surety 
in reference to the mortgage. Kin- 
McCullough, 1 Sandf. Ch. 
CNR eaXs) ou Ue 7 

[c] Mortgage to grantee agreeing 
to discharge prior mortgage.—W here 
a mortgagor sells the property, with 
an agreement to discharge the mort- 
gage, and gives to his grantee, as 
security for this agreement, another 
mortgage on other property, the 
grantee is, as to the mortgagor, to 
the extent of the interest conveyed 
by the latter mortgage, a surety for 
the debt secured by the earlier mort- 
gage. Magill vy. Brown, 20 Tex. Civ. 
A. 662, 50 SW 143, 642. 

92. U. S.—Willis v. Eastern Trust, 
CECH COS GLOSS coy home Ctr ord, 
42 L. ed. 752. 

Ky.—Watkins v. Wallace, 206 Ky. 
269, 267 SW 186. 

Me.—Morse vy. Stafford, 95 Me. 31, 
49 A 45. 

Minn.—Pioneer Sav., etc., Co. v. 
Powers, 47 Minn. 269, 50 NW 227. 

N. Y.—Curren v. Gillam, 106 Misc. 
652, 176 NYS 573. 

Ont.—Hobbs vy. Ontario Loan, etc., 
Co., 18 Can: S. C.. 483; Canada Trust, 
etc., Co. Vv. Swarason, 10 "°Can, S.C; 
679. 

93. Ala.—Hughes, etc., Supply Co. 
v. Carr, 203 Ala. 469, 83 S 472; Lamar 
vy. Johnson, 16 Ala. A. 648, 81 S 140. 

Conn.—Judd v. Woodruff, 2 Root 
298; Beacher vy. Cook, 1 Root 296. 

Me.—Crosby v. Harlow, 21 Me. 499, 
38 AmD 276. 

Va.—Newman v. Chapman, 2 Rand. 
(23 Va.) 938, 14 AmD 766. 

Ont.—Pegg v. Independent Order 
of Foresters, 1 Ont. L. 97, 21 Can 
LTOccNotes 158. 

Tenancy at will generally 
Landlord and Tenant §§ 336-369. 

94. U.S.—Willis v. Eastern Trust, 
6tes 2Oon, LOGO, (Ss. o90, Lo eC ost, 
42-L. ed. 752. 

Mass.—Larned vy. Clarke, 8 Cush. 
29. 

R. I.—Pawtucket First Nat. Bank 
v. Dispeau, 32 R. I. 396, 79 A 945. 

Vt.—Wires v. Nelson, 26 Vt. 13. 

Eng.—Doe v. Giles, 5 Bing. 421, 
15 ECL 651, 130 Reprint 1123; Moss 
v. Gallimore, 1 Doug]. 279, 99 Reprint 
182, 18 ERC 404; Keech vy. Hall, 1 
Dougl. 21, 99 Reprint 17, 18 ERC 123; 
Birch? ve Wrizht). 1h. VR T3738, 93 
Reprint 1148, 15 ERC 626. See Part- 
ridge v. Bere, 5 B. & Ald. 604, 7 HCL 
330, 106 Reprint 1311 (a mortgagee 
in possession of the premises by the 
sufferance of the mortgagee is a ten- 
ant within the strictest definition of 
that word). 

Tenancy at sufferance generally 
see Landlord and Tenant §§ 370-378. 

95.- Gleason v. Owen, 35 Vt. 590; 
Riorden v. Brown, 1 U. C. C. P. 199. 

Trover generally see Trover and 
Conversion [388 Cyc 1997]. 

96. Evans v. Jones, 1 Yeates (Pa.) 
172, 

¢7. Griffin v. Griffin, 18 N. J. Eq 
104. ( 
98. Equitable Trust Co. v. Burley. 
110 Ill. A. 5388; Holm v. Wust, 11 


see 


his agent becomes part of the security for the loan, 
depriving the mortgagor of the right to possession 
so long as the mortgage is unpaid.%* 
Rule in England and Canada, 
the mortgagee’s right and duty to have possession 
of the original title deeds of the mortgaged estate,®® 


In England it is 


ADbDErNS (Ne ey. oe bbe. 

99. Manners v. Mew, 29 Ch. D. 
725, 8 ERC 682; Clarke v. Palmer, 21 
Ch. D. /124; Thornhill v. Evans, 2 
Atk. 330, 26 Reprint 601, 9 Mod. 331, 
88 Reprint 487; Herrick v. Attwood, 
25 Beav. 205, 53 Reprint 615; Far- 
row v. Reese, 4 Beav. 18, 49 Reprint 
243; Hall v. West End Advance Co., 
1 Cab. & E. 161; Herrick vy. Attwood, 
2 De G. & J. 21,59 EngCh 17, 44 Re- 


{print 895; Hunt v. Elmes, 2 De G. F. 


& J. 578, 63 ngCh 578, 45 Reprint 745; 
Smith v. Chichester, 2 Dr. & War. 
893, 18 ERC 128; Dowle v. Saunders, 
2 Hem. & M. 242, 71 Reprint 456; 
Colyer vw Kinch." 5) Hw £. Casa-9055, 0 
Reprint 1159; Harper v. Faulder, 4 
Madd. 129, 56 Reprint 656; Bernard 
v. Drought, Molloy 38; Head v. Eger- 
ton, 3 P. Wms. 280, 24 Reprint 1065; 
Worthington v. Morgan, 16 Sim. 547, 
39 EngCh 547, 60 Reprint 987; Bar- 
nett v. Western, 12 Ves. Jr. 130, 33 
Reprint 50. 

[a] A mortgagee under a fraudu- 
lent or forced mortgage is not en- 
titled to the title deeds of the estate 


mortgaged. In re Copper, 20 Ch. D. 
611. 
[b] Right of mortgagor to inspect 


title deeds.—(1) Where the title 
deeds are in the possession of the 
mortgagee, the mortgagor and his 
representatives are not entitled to 
inspect them as a matter of course 
(Patch vs Ward, Has Rs high a s6e 
Freeman v. Butler, 33 Beav. 289, 55 
Reprint 379; Lambert v. Rogers, 2 
Meriv.. 489, 35. Reprint 1027), (2) 
especially where the mortgagee 
claims to be a purchaser of the 
equity of redemption (Greenwood v. 
Rothwell, 7 Beav. 291, 29 EngCh 
291, 49 Reprint 1077). 

{[c] Lending deeds to mortgagor. 
—(1) The mortgagee may, without 
injuring his own security, lend the 
title deeds to the mortgagor upon a 
reasonable representation made by 
him as_to the object in borrowing 
them (Peter v. Russell, 1 Eq. Cas. 
Abr. 321, 21 Reprint 1075; Martinez 
v. Cooper, 2 Russ. 198, 3 EngCh 198, 
38 Reprint 309) (2) but not for the 
express purpose of allowing the 
mortgagor to raise money on them 
(Briggs v. Jones, L. R. 10 Eq. 92). 

{d] Negligent keeping.—(1) The 
mortgagee does not lose his rights 
by reason of negligence in the cus- 
tody of the deeds. Northern Coun- 
ties of England F, Ins. Co. v. Whipp, 
26 Ch. D. 482, 10 ERC 516. (2) There 
is no implied covenant on the part of 
a mortgagee to take reasonable care 
of the title deeds during the con- 
tinuance of the security. Gilligan v. 
National Bank, Ltd., [1901] 2 Ir. 513. 

[e] After extinguishment of the 
mortgage the mortgagee cannot re- 
tain the original deeds but they 
should be delivered to the mortgagor. 
Wakefield v. Newbon, 6 Q. B. 276, 51 
ECL 276, 115 Reprint 107; In re 
Wade, 17 Ch. D. 348; Hudson v. Mal- 
colm, 10 Wkly. Rep. 720. 

[f] Rights of third persons.—(1) 
A first mortgagee cannot compel de- 
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or else obtain some proper explanation respecting 
In Canada the same rules ob- 


' their nondelivery.* 
tain.” 


[§ 566] 3. Liability for Fees for Recording Mort- 
gage. The recording of a mortgage being exclusively 
for the benefit and protection of the mortgagee, he 
cannot require the mortgagor to pay the fees, or 
hold him liable for the amount thereof, unless it 
has been expressly so agreed, in which case the 
amount paid for such fees becomes a part of the 


debt secured by the mortgage.® 


[§ 567] 4. Application of Proceeds of Mortgage.* 
Where the consideration for a mortgage is a loan 
by the mortgagee to the mortgagor,> the rule is 
that, in the absence of notice of any superior right 
on the part of a third person® or of some other 
arrangement between the parties to the mortgage,’ 


livery of the title deeds from a sub- 
sequent mortgagee without notice 
unless he pays him what is due on 
his mortgage. Head y. Egerton, 3 
P. Wms. 280, 24 Reprint 1065. (2) 
As against an adverse claimant of 
the mortgaged property the mort- 
gagee need not deliver up the mort- 
gage deeds, though he must deliver 
up all other deeds relating to the 
property. Opie v. Godolphin, Prec. 
Ch, 548, 24 Reprint 247. (3) Ona 
sale of the mortgaged property to 
which the mortgagee consents, made 
in a suit to which the mortgagee is 
a party, he must produce the title 
deeds. Livesey v. Harding, 1 Beav. 
343, 17 EngCh 343, 48 Reprint 972. 

1. Agra Bank, Ltd. v. Barry, L. R. 
7 H. L. 135; Manners v. Mew, 29 
Ch. DY 725, 83 DRC 6823. Northern 
Counties of England F. Ins. Co. v. 
Whipp, 26 Ch. D. 482, 10 ERC 516; 
Atterbury v. Wallis, 8 De G. M. & G. 
454, 57 HEngCh 353, 44 Reprint 465; 
Roberts v. Croft, 2 De G. & J. 1, 59 
EngCh 1, 44 Reprint 887; Finch v. 
Shaw, 18 Jur. 935; Hewitt v. Loose- 
more, 9 Hare 449, 41 EngCh 448, 68 
Reprint 586; Carter v. Carter, 3 Kay 
& J. 617, 69 Reprint 1256. 

2. Little v. Dullahanty, 1 New- 
foundl. 114; Storey v. Gallagher, (B. 
Cc.) 16 WestLR 220. 

3. Hart v. Sharpton, 124 Ala. 638, 
27 S 450; Boutwell v. Steiner, 84 Ala, 
307, 4 S 184, 5 AmSR 375; Simon v. 
Sewell, 64 Ala. 241. 

[a] Place of recording.—Under an 
agreement whereby the mortgagor 
is required to pay the recording fees, 
he is not liable for fees for recording 
the mortgage in a county other than 
that in which the land is situated. 
Kinard v. Hill, 154 Ala. 632, 45 S 60. 

4 After foreclosure see infra 
SOX, eT 

5. See supra § 199 et seq. 

6 Silvius v. Mordoff, 183 Cal. 628, 
192 P 289; Franklin v. McDonald, 
163 Ill. 139, 45 NE 212 [aff 58 Ill. A. 
230]; Schroeder v. Arcade Theater 
Co., 175 Wis. 79, 184 NW 542. 

[a] Right of junior mortgagee.— 
An obligation in a mortgage wherein 
it is agreed that the proceeds should 
be used exclusively for the erection 
of a building does not inure to the 
benefit of second mortgage bond- 
holders, in the absence of a contrary 
intent appearing. Silvius v. Mordoff, 
183 Cal. 628, 192 P 289; Schroeder v. 
Areade Theater, Co., 175 Wis. 79, 184 
NW 542. 

7. See infra text and notes 8, 9. 

Ala.—Hill v. Helton, 80 Ala, 
528, 1 S 340 (recognizing rule). 

Ark.—Fuquay v. Desha Bank, etc., 
Co., 154 Ark. 303, 243 SW 849 (recog- 
nizing rule). 

Cal.—Silvius v. Mordoff, 183 Cal. 
628, 192 P 289. 

Colo.—Herr v. Sullivan, 25 Colo. 
POO a4 PGs 7 

22 


Conn, — Beckley v. Munson, 
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the amount of the loan must actually come into 
the hands of the mortgagor or his agent,* although 


it is, of course, sufficient if the money is paid into 


the hands of his agent for his use.® 
is required to pay over the whole consideration, not 
being permitted to retain any part of it for the 
purpose of applying it on other debts or obliga- 
tions,!° although he may, by agreement, use part of 
it in paying off a prior encumbrance,'’ or other 
debts,!2 and the death of the mortgagor before such 


The mortgagee 


payment does not revoke the agreement nor preclude 


Conn. 299 (recognizing rule). 


Tll.—Franklin v. McDonald, 163 
Tl, 139,745. NE 212. 

Towa.—Security Co. v. Kent, 83 
Iowa 30, 48 NW 1047. 

Kan.—Farmers’ State Bank _ Vv. 


Pennsylvania Inv. Co., 54 Kan. 386, 
38 P 477 (recognizing rule). 

La.—Ott v. Kentwood Bank, 152 
La. 962, 94 S 899 (recognizing rule). 

Mass.—Gallner v. William W. Bab- 
cock Co., 237 Mass 265, 129 NE 431 
(recognizing rule). 

Mich.—Bullis v. ‘Farmers’ State 
Bank, 148 Mich. 632, 107 NW-~ 700 
(recognizing rule). 

Mo.—Tyson v. Farm, etc., Sav., 
etc,, Assoc., 156 Mo. 588, 57 SW 740. 

Nebr.—Creigh v. Jones, 103 Nebr. 
706, 173 NW 687. 

N. J.—Hoffman v. Wanner, 29 N. J. 


Hq) 135, 
IN» Yi Cadypven Jennings, s1 7 vetun 
2135 


N. D.—Larson y. Butler, 26 N. D. 
426, 144 NW 1077. 


Okl.—Ruby v. Edwards, 89 Okl. 
PBS. ues 12) Whaley. 
Or.—Equitable Loan Assoc. _ v. 


Hewitt, 67 Or, 280, 135 P 864 (recog- 
nizing rule). 


Pa.—Sergeant v. Martin, 133 Pa. 
122; 19 A 568. 
S. D.—Shade vy. Barnes, 35 S. D. 


142, 151 NW 42, LRAI1915D 271: 

Wis.—Schroeder v. Arcade Theater 
Co., 175 Wis. 79, 184 NW 542. 

Ont.—McMullen v. Polley, 12 Ont. 
702, 13 ‘Onty 299; 

See Dart v. Minnesota L. & T. Co., 
74 Minn. 426, 77 NW 288 (finding of 
nonpayment not sustained). 

[a] For example (1) a recovery 
cannot be had where the mortgagor 
did not receive the money which the 
mortgage was intended to secure, it 
having been paid by the mortgagee 
to the conveyancer before the mort- 
gage was executed and without evi- 
dence or inquiry as to the right of 
the conveyancer to receive it. Ser- 
geant v.,Martin, 133 Pa. 122, 19 A 
568. (2) Where the lender sent the 
amount of a loan to an intermediary 
who, although acting in the loan ne- 
gotiations, was not the borrower’s 
agent, and such intermediary embez- 
zled such money, a mortgage given 
by the borrower as security for the 
loan was properly canceled in the 
borrower’s suit to quiet title to the 
mortgaged land. Larson vy. Butler, 
26 N. D. 426, 144 NW 1077. 

[b] Retention of part of consider- 
ation until stipulated improvements 
are made.—Where the mortgagee re- 
tains part of the mortgage money 
under an agreement providing that it 
shall not be paid over until improve- 
ments have been erected to the value 
of the money retained, the mortgagor 
cannot defend on the ground that the 
mortgagee has money of the former 
in his possession with which to pay 
overdue interest, where it appears 


it from being carried out;'® and the mortgagee may, 
if he discovers fraud before the whole of the money 
has been paid, refuse the balance, and hold the 
mortgage as security for that already advanced.'* 
Once the money is in the hands of the mortgagor! 
or his agent*® the mortgagee is ordinarily under 


that, although the improvements 
have been made, the mortgagee has 
had no opportunity to ascertain 


their value as the mortgagor is not 
entitled to the money until this is 
or may be ascertained. Norristown 
Trust Co. v. Allen, 28 Pas CGo.477. 
9. Thompson y. Humboldt Safe 
popes etc., Co., 6 Pa. Cas! 450,79 


10. Colo.—Herr v. Sullivan, 25 
Colo. 190, 54 P 687. 
Mo.—Tyson v. Farm, etc. Savy., 


Assoc., 156 Mo. 588, 57 SW 740. 
Nebr.—Creigh v. Jones, 103 Nebr. 
706, 173 NW 687. 
N., J—Hoffman vy. Wanner, 29 N. 
Ay dO AUB, 
89 Okl. 


Okl.—Ruby v. Edwards, 
293, 214 P 915. 

ll. Hill v. Helton, 80 Ala. 528, 1 
S 340; Ruby v. Edwards, 89 Okl. 253, 
214 P 915; Sergeant v. Aberle, 134 Pa. 
CLS LOM A898 

12. Fuquay v. Desha Bank, ete., 
Co., 154 Ark. 3038, 243 SW 849; Ott v. 
eneece Bank, 152 La. 962, 94'S 

[a] Rule applied.—Where a hus- 
band and wife mortgaged their homé- 
stead to secure credit at a bank, 
which lent the money, on condition 
that it should be'used in the payment 
of copartnership debts, and which 
was deposited to the wife’s account, 
on the husband’s becoming bankrupt 
and applying the account to. the pay- 
ment of the mortgage, the bank had 
a right to the payment of its debt 
due by copartnership out of the 
fund, before the fund was applied to 
the mortgage debt. Fuquay v. Desha 
Bank, ete., Co., 154 Ark. 303, 243 SW 


849. 

13. Dahlem’s Est., 175 Pa. 444, 34 
A 806. a 

14. Farmers’ State Bank v. Penn- 
ae Inv. Co., 54 Kan. 386, 38 P 

15. Silvius v. Mordoff, 183 Cal: 


628, 192 P 289; In re Freud, 131 Cal, 
667, 63 P 1080. 

16. Seaverns v. Chicago Presb. 
Hospital, 173 Ill. 414, 50 NE 1079, 64 
AmSR 125 (where the owner of 
property executes a mortgage and 
gives it to his agents to negotiate 
the loan, the mortgagee is under no 
obligation to see to the application 
of the mortgage money). 

[a] Rule applied.—A mortgagee 
cannot be deprived of the mortgage 
lien merely because the mortgagor 
did not use the money deposited to 
his account and stated to a subse- 
quent mortgagee that the prior mort- 
gage would be released because he 
had not then received the fund to 
which it referred. Boynton vy. Rem- 
son, 133 Md. 101, 104 A 527. 

[b] “Trust” distinguished. — A 
case in which the owner of property 
executes a mortgage and gives it to 
his agents to negotiate a loan and 
to receive the money is not a case of 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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no kind of duty to see to its application. If, how- 
ever, the mortgagee agrees to apply the proceeds 
for a certain purpose he is liable for a failure 
to do so.17 

[§ 568] 5. Effect of Judgments against Mortgagor 
on Mortgagee’s Rights. Mortgagees are not bound 
or affected by judgments or decrees rendered against 
the mortgagor, and affecting the mortgaged prem- 
~ ises, in suits begun by third persons subsequent to 
the execution of the mortgage, unless the mort- 
gagees are made parties to the action, either per- 
sonally, or by some one authorized to represent 
them, such as the trustee for mortgage bond- 
holders.*® But a mortgagee is not a terre-tenant in 
such sense as to be entitled to notice of proceed- 
ings to revive a judgment against the mortgagor.!? 

[§ 569] 6. Mortgagee’ s Right To Protect Title. 
While a mortgagee is not .required to protect the 
interests of the mortgagor,?° unless an agreement 
requires him to do so,” he may, for his own pro- 
tection, discharge any ‘valid lien existing against 
the property mortgaged and may, for the purpose 
of reimbursing himself, add the amount due on the 
lien discharged to his own lien upon the property,?2 
and he has a right to bring and maintain such ac- 
tions as are necessary to protect his own title or 
interests,?* including a suit to impeach a prior 
mortgage on the premises on the ground of fraud,?4 
or an action to set aside an illegal tax sale of the 
property or part of it.2° But it has been held that 
he cannot maintain a ereditor’s bill to set aside a 
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subsequent voluntary conveyance of other property 
by the mortgagor, as a fraud upon creditors, al- 
though the value of the land mortgaged has declined 
below the level of security for the mortgage debt.?¢ 
A mortgagor cannot recover damages from a mort- 
gagee under a deed given as a mortgage because the 
latter attempted to have his title to the land 
quieted,” nor can a mortgagor recover damages 
because the mortgagee made unjustifiable demands 
where no tender or demand by the mortgagor had 
been made.”® 

[§ 570] 7. Sale of Mortgaged Estate on Execu- 
tion. As against all persons except the mortgagee, 
the mortgagor is to be regarded as the real and 
beneficial owner of the estate,?® and the equity of 
redemption remaining in him is subject to be levied 
on and. sold under execution.®° On the other hand, 
the mortgagee’s interest in the estate is not of such 
a nature as to be subject to levy or attachment.** 

[§ 571] 8. Rights, Duties, and Liabilities of Trus- 
tees—a. In General. A mortgage trustee, or trustee 
for mortgage bondholders, to qualify, himself prop- 
erly, should expressly accept the trust, although this 
may be implied from his acting under it.8* He may 
renounce or refuse the trust, or resign from it,?* but 
has no power to appoint a successor,** or to dele- 
gate the powers granted to him by the deed of 
trust,°> except as to merely mechanical or clerical 
matters.°* Being the agent or trustee of both par- 
ties, debtor and creditor, his relations must be abso- 
lutely impartial as between them, and he must act 


trust but one of agency, and the 
equitable principle that a mortgagee 
must under some circumstances seu 
to the application of the money 
loaned does not apply to it, especially 
where the money is to be applied to 
certain purposes requiring, on their 
part, time, deliberation, and discre- 
tion, such as the payment of a par- 
ticular debt or debts not ascertained 
when the money is paid over, or 
debts to arise in the future. Sea- 
verns vy. Chicago Presb. Hospital, 
173 Ill. 414, 50 NE 1079, 64 AmSR 
125 [aff 64 Ill, A. 463]. 


17. Ala.—Thompson v. Atchley, 
201 Ala. 398, 78 S 196. 
Conn.—Beckley v. Munson, 22 


Conn. 299. 
Mass.—Gallner vy. William W. Bab- 
cock Co., 237 Mass. 265, 129 NE 431. 
Mich.—Bullis v. Farmers’ State 


Bank, 143 Mich. 632 107 NW 700. 
See Grund y. Petoskey First Nat. 
Bank, 209 Mich. 618, 17 NW 299 


(where evidence was held insufficient 
to show payment for lands with de- 
fect in title in violation of agree- 
ment). 

N. J.—Andrews v. Torrey, 14 N. J. 
Eq. 355. 

Or.—Equitable Loan Assoc. 
Hewitt, 67 Or. 280, 135 P 864. 

{a] If a mortgage is given for a 
- specific purpose, the money must be 
exclusively applied to that purpose, 
and any other disposition thereof 
is a fraudulent misappropriation 
against which the mortgagor will be 
entitled to relief in equity. Andrews 
v. Torrey, 14 N. J. Hq. 355. 

b Parties.—Where a mortgagor, 
after the discharge of the mortgage, 
files a bill against the mortgagee for 
an accounting, based on an agree- 
ment binding the mortgagee to apply 
the proceeds of the mortgage for spe- 
cified purposes, the wife of the mort- 
gagor, who joined in the mortgage, 
and his mother, who released ner life 
estate in a part of the premises, are 
not necessary parties. Bullis [ve 
Farmers’ State Bank, 143 Mich. 632, 
107 NW 700. 

[c] Question for jury.—In an ac- 
tion by a painter to recover from the 


Vv. 


mortgagee of the premises for work 
done on order from the owner, 
whether the terms of the owner’s 
order on defendant mortgagee ac- 
cepted by it had been modified and 
whether the conditional acceptance 
thereof by defendant mortgagee had 
been waived by it was for the jury 
under the evidence. Gallner v. Wil- 
liam W. Babcock Co., 287 Mass. 265, 
129 NE 4381. 

18. U. S—Coiron v. Millaudon, 19 
How. 113; Secor v.:Singleton, 41 Fed. 


V2. Hoxie v. Carr, 12, EY Cas) No. 
6,802, 1 Sumn. 173. 
Ala.—Boutwell v. Steiner, 84 Ala. 


307, 4 S 184, 5 AmSR 375. 
Iil.—Bennitt v. ee Star 

Min. Co., 18 Ill. A. 
Kan.—Bodwell v. "Heaton, 40 Kan. 

BOs pl oe i AQ. 

Mo.—Harbison y. Sanford, 90 Mo. 
477, 3 SW 20. 

N. J.—Den v. Fen, 6 N. J. L. 478. 

Priority of mortgage over judg- 
ment generally see supra § 457; and 
Judgments § 925 et seq. 
Fox v. Seal, 22 Wall. 424, 22 
See generally Judgments 
§ 1043. 

Un ceca tenant” defined see [38 Cyc 
0}. 
20. Cornell v. Woodruff, 77 N. Y. 

203; Shaw v. Youmans, 105 App. Div. 

329, 94 NYS 178. 

21. Page v.. Franklin, 214 Mass. 
552, 101 NE 1084. 

22. Colo.—Fitch v. 
Colo. A. 106, 38 P 3938. 

Iowa.—Butterfield v. Hungerford, 
68 Iowa 249, 26 NW 136. 

Kan.—Farmer’s Nat. Bank vy. Glid- 
den, 239 P 752. See Pool v. Gates, 
116 Kan. 195, 225 P 1069 (where a 
mortgagee was allowed judgment for 
the actual amount expended by him 
in the purchase of another mort- 
gage). 

Nebr.—New England L. & T. Co. v. 
Robinson, 56 Nebr. 50, 76 NW 415, 
71 er ee 657. 

N. D.—Omlie v. O’Toole, 16 N. D. 
126, 112 NW 677. 

Subrogation of a mortgagee gen- 
erally see Subrogation [37 Cyc 458]. 

23 S.—Milmine v. Bass, 29 


Stallings, 5 


mes 


Fed. 632 [aff 136 U. S. 630 mem, 10 
SCt 1065 mem, 34 L. ed. 553 mem]. 

Ill.— Miller v. Cook, 135 Ill. 190, 25 
NE 756, 10 LRA 292. 

La.—Baldwin v. Bordelon, 49 La. 
Ann. z0R8, 22 S 196. 

N. Y¥.—Cromwell v. MacLean, 123 
N. Y. 474, 25 NE 982. 

Tenn. —Lincoln Say. Bank v. Ew- 
ing, 12 Lea 598. 

24. Baldwin v. Bordelon, 49 La. 
Ann. 1088, 22 S 196. 

25. Miller v. Cook, 135 Ill. 190, 25 

756, 10 LRA 292; Cromwell v. 

pee reo 123) N.Y.) 4745-925) SND 


NE 

26. Crombie v. Young, 26 Ont, 194. 

27. Farmers’ Nat. Bank y. Glid- 
don, (Kan.) 239 P 752. 

28. Farmer’s Nat. Bank v. Glid- 
den, supra. 

29. See supra § 3. 


30. See Attachment § 368; BExe- 
cutions § 91. But see McCone Vis 
Courser, 64 N. H. 506, 15 A 129 


(holding that two distinct equites of 
redemption in different parcels of 
land, under mortgages to different 
persons, cannot be sold together on 
execution against the mortgagor; and 
it is immaterial that such equities 
cannot be sold separately to any good 
advantage). 

[aj]. Thus a court of equity has no 
jurisdiction, at the instance of one 
occupying merely the position of a 
mortgagee in possession under a re- 
corded mortgage, to enjoin a sale of 
the mortgaged real estate under an 
execution issued upon a junior judg- 
ment against the mortgagor. Ameri- 
can Freehold Land, etc., Co. vy. Max- 
well, 39 Fla. 489, 228 761. 

31. See Attachment § 369; Execu- 
tions § 92. 


a Crocker v. Lowenthal, 83 Ill. 
33. Miller v. Williams, 27 Colv. 


34, 59 P 740; Marshall v. Kraak, 23 
App. CDE CS) OF 

34 Keith v. Harbison, (Tenn. Ch. 
A.) 52 SW 1109, 

35. Taylor v. Hopkins, 40 Ill. 442; 


Gillespie v. Smith, 29 Ill. 4738, 81 
AmD 328. 
36. See cases supra note 35, 
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with entire fairness toward both parties and not | 
exclusively in the interest of either.*’ f 
limitations imposed by the mortgage or deed of trust 
and with reference to the subject of the trust, he 
may be said to represent both parties, but not in 
any such sense as to have power to waive their 
rights or to bind them by outside contracts.** For 
some purposes, however, he may represent either 


37. U. S.—Little Rock, ete, R. Co. 
v. Huntington, 120 U. S. 160, 7 SCt 
BL7, 230. i) ed. 591. 

Cal.—Ainsa v. Mercantile Trust 


Cos i74 Gal. 2504, 163) PB. 898. 

D. C.—Smith: v. Olcott, 19 App. 61. 

Tll.— Gray v. Robertson, 174 Ill. 
242, 51 NE 248; Wiliamson vy. Stone, 
128 Ill. 129, 22 NE 1005; Ventress v. 
Cobb, 105 Ill. 33; Webber v. Curtiss, 
104 Ill. 309; Cassidy v. Cook, 99 Ill. 
385; Meacham v. Steele, 98 Ill. 135; 
Central Trust Co. v. Owsley, 188 Ill. 
A. 505; Wright v. Chandler, 180 Ill. 
A. 476. 

Mo.—Hurst Automatic Switch, etc., 
Worry. StPilouis.TrustsCoyi216.-S Ww, 
954; Hanson v. Neal, 215 Mo. 256, 114 
SW 1073; Charles Green Real Est. 
‘Cov. St. olwouvis Mut) house bldg: 
Go., No. 3, 196 Mo. 358, 938 SW. 1111; 
Sherwood vy. Sexton, 63 Mo. 78; Stof- 


fel v. Schroeder, 62 Mo. 147; Tatum : 


v. Holliday, 59 Mo. 422; Bales v. 


Perry, 51 Mo. 449; Graham v. King, 
50 Mo. 22, 11 AmR 401; Goode v. 
Comfort, .39 4 Moi~313: 


N. C.—Woodcock v. Merrimon, 122 
N. C. 731, 30 SE 321. 

Pa.—Bell v. Scranton Trust Co., 
282 Pa. 562, 128 A 494. 

Tex.— Hampshire v. Greeves, 104 
Tex. 620, 1483 SW 147 [aff (Civ. A.) 
130 SW 665]; Zeiss v. First State 
Bank, (Civ. A.) 189 SW 524, 

Va.—Morriss v. Virginia State Ins. 
Sor 90 Va. 3 10;' 18" SH V843" 

W. Va.—Hartman vy. Evans, 38 W. 
Va. 669, 18 SE 810. 

Wis.—Schroeder v. Arcade Theater 
Co., 175 Wis. 79, 184 NW 542. 

{a] Nature of obligations. — A 
trustee under a deed of trust does 
not.assume the important obligations 
in some instances cast upon trustees 
by operation of law. Ainsa v. Mer- 


gentile Trust Coy, 274 Call 504, 7163 
[b]. Transfer of land and debt.— 


The trustee named in a deed of trust 
to secure a debt by virtue of his 
trusteeship becomes similarly the 
agent of a subsequent purchaser as- 
suming the debt and of the subse- 
quent owner of the lien. Hampshire 
v. Greeves, 104 Tex. 620, 143 SW 147 
[aff (Civ. A.) 130 SW 665]. 

38. U. S.—Barrett v. Twin City 
Power Co., 118 Fed. 861 [aff 126 Fed. 
302, 61 CCA 288]; Moran v. Hager- 
man, 64 Fed. 499, 12 CCA 239. 

Ark.—Taylor v. Oliver, 137 Ark. 
515, 208 SW 595. 

Colo.—Fisk v. People’s Nat. Bank, 
14. Colo: A.’ 21, 59 P63. 

1ll.—Schroeder v. Wolfe, 227 Il. 
133, 81 NE 13 [aff 127 Ill. A. 506]. 

N. Y.—Supreme Ruling of Fra- 
ternal Mystic Circle v. Lawton, 143 
App. Div. 699, 128 NYS 348. 

Wis.—Schroeder v. Arcade Theater 
Co., 175 Wis. 79, 184 NW 542 


{a] Such a trustee represents 
both parties in: (1) Registering 
bonds. Schroeder >-v, Arcade Theater 
Co., 175 Wis. 79, 184 NW 542. (2) 
Rebuilding after a fire. Schroeder v. 
Areade Theater Co., supra. (3) 


Raising money to protect against a 
forfeiture of the property under a 
lease. Schroeder v. Arcade Theater 
Co., supra. (4) Collecting rents 
after taking possession upon condi- 
tions broken. Schroeder vy. Arcade 
Theater Co., supra. 

[b] Power to compromise, — 
Neither a trustee under a deed of 
trust nor his attorney appointed to 
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Within the 


foreclose the same has any authority 
i: coin paonilce and settle the bene- 
ficiaries’ claim gape the SENOS 

ithout the beneficiaries’ consent. 
Sonroenee v. Wolf, 227 Ill. 133, 81 NE 
13 {aff 127 Ill. A. 506]. 

[c] Acceptance of mortgage from 
mortgagors subsidiary valid.—Gas- 
guet vy. Fidelity Trust, etc., Cos, t5 
Fed. 343, 21 CCA 382. 


39. U. S.—Peninsular Iron Co. Vv. 
Eells, 68 Fed. 24, 15 CCA 189. 
D. C.—Parsons v. Little, 28 App. 


218. 

Tll.—Kransz v. Uedelhofen, 193 Ill. 
477, 62 NE 239. 

Tex. — Thornton Vv. Goodman, 
(Commn. A.) 216 SW 147 [rev (Civ. 
A.) 185 SW 926]. 

W. Va.—Matheney v. Sandford, .26 
W. Va. 386. 

Wis.—Schroeder v. Arcade Theater 
Co., 175 Wis. 79, 184 NW 542. 

[al Until the bonds to be secured 
by a mortgage are sold or pledged, 
the trustee in the mortgage is the 
agent of the maker of the bonds and 
mortgage, and is bound to~ dispose 
of the bonds as the maker may di- 
rect. Peninsular Iron Co. v. Hells, 
68 Fed. 24, 15 CCA 189. 

{[b] Acting as attorney in col- 
lecting debt securea.—The fact that 
a trustee under a trust deed executed 


;to secure a debt acts as attorney 


for the beneficiary in attempting to 
collect the debt makes it the duty 
of the court to scrutinize very closely 
every act of the trustee in the exe- 
cution of the trust, but no presump- 
tion of fraud can arise from the 
mere relation. Thornton v. Good- 
man, (Tex. Commn, A.) 216 SW 147 
{rev (Civ. A.) 185 SW 926]. 

[c] Declaring debt due on de- 
fault.—A trustee in a deed of trust, 
in declaring the whole amount of 
the mortgage debt due by reason of 
some default on the part of the 
mortgagor, represents the  bond- 
holders. Schroeder v. Arcade The- 
ater Co., 175 Wis. 79, 184 NW 542. 

e [d] Appearing in receivership 
proceedings.—A trustee, under a 
junior mortgage, represents his 
cestui que trust in proceedings to 
have receiver of insolvent corpora- 
tion, which executed mortgage, sell 
assets of such corporation. Thomsen 
v. Gennrich, 186 Wis. 76, 202 NW 168. 

[e] Extension of time of payment. 
—If the legal holder of the note se- 
cured intrusts the note to the pos- 
session of the trustee after its ma- 
curity, he is bound by the trustee’s 
extension of the time of payment, 
especially when the agreement for 
the extension was acted upon by the 
parties. Kransz v. Uedelhofen, 193 
Ill, 477, 62 NE 239. 

[f]. Accepting conveyance instead 
of money.—It is not a breach of 
trust for the trustee to accept an ab- 
solute conveyance of the land cov- 
ered, in the form of a deed from the 
debtor to the creditor, instead of re- 
quiring payment in money, especially 
where the transaction, although made 
originally without the knowledge of 
the creditor, was afterward assented 
to by him. Matheney y. Sandford, 26 
W. Va. 386. 

{g] Liability of creditor for acts 
of trustee.—The trustee is not the 
agent of the creditor so as to make 
the latter personally liable for dam- 
pge resulting to the debtor from the 
failure of the trustee to exercise rea- 
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party.°® He is bound to protect and preserve the 
subject of the trust,t° being authorized, for that 
purpose, to invoke the aid of the courts 1n a proper 
case,*1 and he is not at liberty to deal with the 
property in such a manner as to gain any advan- 
tage for himself at the cost of the grantor or the 
beneficiary,*? although he may become a purchaser 
of the debts secured.*? 


He is liable for any fraud 


sonable diligence in carrying out his 
trust. Murrell v. Scott, 51 Tex. 520. 

40. Sherman v. Goodwin, 15 Ariz. 
47, 135 P 719; Breed v. Baird, 139 I11. 
A. 15; Robeson v. Dunn, 17 S. D. 310, 
96 NW 104; Jones v. Hamlet, 2 Sneed 
(Tenn.) 256. 

{a] Duty when made defendant.— 
Where a trustee under a deed of 
trust is made defendant in an action 
to quiet title against the lien of the 
trust deed, his duty requires him to 
notify the beneficiary of the action, 
or to inform the court of the rights 
of a beneficiary not a party to the 
action. Sherman v. Goodwin, 15 
Arizind it L3850R 719. 

41. U. S:—Old Colony Trust Co. v. 
Wichita, 123 Fed. 762 [mod on other 
grounds 132 Fed. 641, 66 CCA 19]; 
Illinois Trust, ete., Bank v. Minton, 
120 Fed. 187. 

Ill.—Craft v. Indiana, etc., R. Co., 


166 Ill. 580, 46 NE 1132. 


Vt.—Rutland Trust Co. v. Sheldon, 
FOV 374, “£0 CA 90? 

Va.—Muller v. Stone, 84 Va. 834, 6 
SE 223, 10 AmSR 889. 

W. Va.—Burlew v. Quarrier, 16 W. 

Va. 108, 
. See Sherman v. Goodwin, 15 Ariz. 
47, 135 P 719 (where provisions in 
a trust deed were construed as con- 
ferring authority to bring an ac- 
tion on either the trustee or the 
holder of the notes secured by the 
deed of trust). 

[a] When add of courts required. 
—Trustee under a deed of trust is 
not bound to seek the aid of court 
in administering the trust, unless 
there are prior liens of uncertain 
amounts whose validity has not been 
determined, or some other equity 
which would render title of the pur- 
chaser at the sale uncertain. Pence 
v. Jamison, 80 W. Va. 761, 94 SE 383. 

[b] Defending title-—The trustee 
is authorized, and it is his duty, to 
employ counsel and incur expenses 
in defending a suit assailing the 
trust deed. Read v. Memphis Gas- 
light Co., 107 Tenn. 433, 64 SW 769. 

[c] Avoiding illegal tax sale.—He 
may file a bill in equity to avoid an 
illegal tax sale of the land affected. 
Burlew v. Quarrier, 16 W. Va. 108. 

{d] Agreement restricting right. 
—This power cannot be abridged or 
restricted, even by agreement of the 


parties. New | York | Trust > Cospive 
Michigan Tract. Go., 193 Fed. 175. 

42. . S—Miles vy. Roberts, 76 
Fed. 919. 
a moka v. Brantley, 21. “Ala; 

D. C.—Brown v. Oriental Univ., 44 
App, 414. ; 

Ill.—Wright v. Chandler, 180 Ill. 
A. 476. 

Kan.—Hegwood v. Leeper, 100 
ICANN Silo.) LO die Phos 

43. See cases infra this note. 

[a] Purchase at  discount.—A 


trustee in a mortgage to one as trus- 
tee for creditor bears no fiduciary re- 
lation to the mortgagor, so as to 
require him to account to the mort- 
gagor on buying the mortgage from 
the creditor at a discount. Dennett 
v. Tilton, 227 Mass. 299. 116 NE 403. 

[b] Purchase of note secured.— 
The trustee in a deed of trust may 
become the purchaser and bona fide 
holder for value of the note secured 
by the deed, his duty as trustee con- 
cerning only the security, and not 
the debt; and the rule which forbids 


For later cases, developments and changes in the law See cumulative Annotations, same title, page and note number, 


i 
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or gross negligence,** or abuse of discretionary 
powers,*® or if he wastes or loses the property,*® 
or fails to apply it, or its proceeds, according to 
the directions of the deed;#7 but on the other hand 
he cannot be held to account for proceeds not re- 
ceived by him,** or where the application of pro- 
ceeds. by him has been ratified.*® Such a trustee is 


his buying the trust property has no 
application to his acquisition of the 
note in a transaction with its owner, 
etherwise untainted. Brewer _ v. 
Slater, 18 App. (D. C.) 48. 

44, U. S.—Browning v. Fidelity, 
etc., Trust Co., 250 Fed. 321, 162 CCA 
391 [writ of certiorari den 248 U. S. 
564, 39 SCt 9, 63 L. ed. 423]. 
wena ae v. Vertrees, 2 Bush 

Me.—Mullen vy. Eastern Trust, etc., 


Co., 108 Me. 498, 81 A 948. 
Mich.—Barras v. Youngs, 185 Mich. 
496, 152 NW 219. 


Mo.—Sherwood v. Saxton, 63 Mo. 
78; Tennent Shoe Co. v. Birdseye, 
105 Mo. A. 696, 78 SW 1036; Hayes 
v. Delzell, 21 Mo. A. 679. 

N. J.—Conover v. Guarantee Trust 
Co., 89 N. J. Eq. 584, 585, 106 A 890 
[aff 88 N. J. Eq. 450, 102 A 844]; 
Polhemus v. Holland Trust Co., 61 
N. J. Ea. 654, 47 A 417. 

N. Y.—Green v. Title Guarantee, 
ete., Co., 123 Misc: 731, 205 NYS 836; 
Merrill v. Farmers’ L. & T. Co., 4 


NYSt 122; Osgood v. Franklin, 2 
Johns.” (Che ere Amp ols. spat. 14 
Johns. 527]. 


Wis.—Schroeder v. Arcade Theater 
Co., 175 Wis. 79, 184 NW 542. 

Eng.—Pechel v. Fowler, Anstr. 549, 
145 Reprint 963. 

[a] Error of judgment.—In trans- 
actions of trustee which are within 
scope of defined powers, good faith 
and reasonable diligence and care 
may justify error of judgment. Con- 
over v. Guarantee Trust Co., 89 N. J. 
Bq. 584, 585, 106 A 890 [aff 88 N. J. 
Eq. 450, 102 A 844]. 

{[b] Failure to disclose receipt of 
interest.—Fraud in settlement be- 
tween parties to a trust deed, where 
the trustee was charged with the 
contract price of lots to be sold by 
him, is not to be predicated on the 
fact that the trustee did not dis- 
close that they were sold on time 
and he received the customary in- 
terest. Barras v. Youngs, 185 Mich. 
496, 152 NW 219. 

{c] Certifying bonds. — (1) A 
trustee under a mortgage is bound 
to know that all the statements made 
by him in a certificate authenticat- 
ing a bond secured by the mortgage 
are true. Mullen v. Hastern Trust, 
ete., Co., 108 Me. 498, 81 A 948. (2) 
He is liable to purchaser of bonds 
for falsely certifiying to an over- 
issue, the measure of damages re- 
coverable being the difference be- 
tween the value of the invalid bonds 
when purchased and their value if 
they had been as represented, unaf- 
fected by the fact that the mort- 
gagor became insolvent seven years 
later, and the holders of valid bonds 
then received only fifty-eight per 
cent in final settlement, valid bonds 
having been worth par at the time 
plaintiff purchased. Mullen vy. East- 
ern Trust, etc., Co., supra. 

{d] Limiting liability.—While the 
parties to a trust can, by agreement, 
limit their liability, a trustee named 
in a mortgage cannot contract for 
immunity from liability for acts of 
gross negligence or acts done in bad 
faith. Browning v. Fidelity Trust 
Co., 250 Fed. 321, 162 CCA.391 [writ 
of certiorari den 248 U. S. 564, 39 
Sct 9, 63 L. ed. 423]. 

45. Schroeder v. Arcade Theater 
Co., 175 Wis. 79, 184 NW 542. 

46. Miles v. Vivian, 79 Fed. 848, 
25 CCA 208; Green v. Title Guaran- 
tee, etc., Co., 123 Misc. 731, 205 NYS 
836; Bellville First Nat. Bank v. 
Wheeler, 12 Tex. Civ. A. 489, 33 SW 
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1093; Kirby v. Goodykoontz, 26 Gratt. 
(67 Va.) 298. 

[a] Failure to record mortgage.— 
A mortgage trustee is liable in dam- 
ages for the loss caused to a bond- 
holder by his failure to record the 
mortgage, thereby letting in a subse- 
quent duly recorded mortgage. Miles 
vy. Vivian, 79 Fed. 848, 25 CCA 208. 

{b] Limiting liability. — Where 
trustee received yearly fees for pro- 
tecting rights of bondholders, a pro- 
vision in mortgage that trustee is 
under no obligation to record or filé 
indenture, or do any act for consid- 
eration of lien, was held -against 
public policy. Green v. Title vere 


antee, etc., Co., 123 Misc. 731, 
NYS 836. 
47. Ill.—National Park Bank v. 


Halle, 30) DT Asad. : 
Jowa.—Williams v. Des Moines L. 
& T. Co., 114 Iowa 334, 86 NW 366. 
Mich.—Michigan Trust Co. v. Lan- 
sing Lumber Co., 121 Mich. 438, 80 


NW 281. 
Mo.—Wallrath v. Bohnenkamp, 97 
Mo, A. 242)° 70° Sw i112. 


N. Y.—Hadley v. Chapin, 11 Paige 


245. 

N. C.—Harris v. Cheshire, 189 N. 
C. 219, 126 SE 593; Goodyear v. Cook, 
131 N. C. 3, 42 SE 332. 

Pa.—Peterman vy. Hamilton, 55 Pa. 


Super. 529. ; i 
Tenn,—Loughmiller v. Harris, 2 

Heisk. 553. 4 
{a] Right of mortgagor to deliv- 


ery of bonds.—Plaintiff, having two 
mortgages on its property, executed 
to defendant as trustee a consoli- 
dated mortgage, greater in amount 
than the sum of the other two, and 
providing that a certain amount of 
the bonds secured thereby should be 
reserved by defendant to retire the 
first mortgage bonds when called for 
by plaintiff, and that defendant 
should hold such retired first mort- 
gage bonds as a further security for 
the payment of the consolidated 
mortgage bonds until all the first 
mortgage bonds were either paid or 
presented to it, whereupon the first 
mortgage should be satisfied of rec- 
ord, and any of the reserved ‘con- 
solidated mortgage bonds remaining 
delivered to plaintiff. It was held 
that plajntiff was not entitled under 
the terms of the consolidated mort- 
gage to demand the delivery of con- 
solidated mortgage bonds upon the 
surrender of first mortgage bonds, 
which had been paid and canceled 
under a sinking fund provision in the 
first mortgage, but only on the sur- 
render of enforceable first mortgage 
bonds. Havana Blectric R. Co. v. 
New York Cent. Trust Co., 122 App. 
Div. 829, 107 NYS 680 [aff 197 N. Y. 
534 mem, 91 NE 1114 mem]. 

{[b] Mistake in description of debt. 
—Where a debt, intended to be in- 
cluded in a deed of trust, is not cor- 
rectly described in the deed, the cred- 
itor, by identifying it, may recover it 
out of the trust fund, while any of 
that fund remains; but if the trustee 
has in good faith paid out the whole 
of the trust fund in the discharge of 
other debts, without any notice of 
the mistake being given to him by 
the creditor, the latter cannot hold 
the trustee personally liable. All- 
mand v. Russell, 40 N. C. 1838. 

{[c] Failure to convey property as 
required by agreement.—Where a 
contractor conveys real estate to a 
trust company to secure payment of 
a note to a subcontractor, under an 
agreement that on failure to pay the 
note the trust company should con- 
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ordinarily not entitled to collect or receive the 
amount of the debt secured, except upon a sale, or 
under the specific direetions of the deed,®® and he 
is responsible for a failure to exercise the utmost 
fairness and good faith in making a sale of the 
property,®! or in wrongfully releasing it from the 
encumbrance of the trust.°? 


vey the property to the subcontrac- 
tor, the latter can recover the amount 
of the note from the trust company 
on refusal to convey the_property on 
default in the payment of the note. 
Peterman vy. Hamilton Trust Co., 55 
Pa. Super. 529. 

48. Terwilliger v. Ballard, 64 Fla. 
158, 59 S 244; Patterson v. Guardian 
Trust €o.,\67 Misc. 614, 122°NYS 773% 

49. Bell v. Scranton Trust Co., 282 
Pa. 562, 128 A 494. 

50. King v. Harpster, 306 Ill. 202, 
137 NE 823; Central Trust Co. v. 
Owsley, 188 Ill. A. 505; Leon v. Mc- 
Intyre, 88 Ill. A. 349; Yarnal’s App., 
en 245 63033) 

_ [a] For instance, where trustee 
in deed of trust had assigned it, and 
the note secured thereby, and had 
neither the note nor, deed of trust in 
his possession, but they were in pos- 
session of their owner, the trustee 
had no authority to collect the note 
for the owner. King v. Harpster, 306 
Ill. 202, 1387 NE 823. 
51. U. S.—Walker v. Teal, 5 Fed. 
317, 7 Sawy. 39 [rev on other grounds 
reais S. 242, 4 SCt 420, 28 L. ed. 
Mpa C.—Parsons v. Little, 28 App. 
tee AY v. Boston, 133 Mass. 
ag pate AIS, v. Tyson, 33 Mich. 
Minn.—Thompson y. 58 
ae en 59 NW 1023. 

o.—Coney yv. Lair 1 
55 SWeook y d, 153 Mo. 408, 
See Earle Bank of Commerce v. 
ppt paras 108 Ark. 56, 239 SW 387 
evidence: held insufficient 
bad faith). t iegee 
Purchase of propert: 
see infra XXII, & 2. ha Oa 
52. Taylor v. Oliver, 137 Ark. 515, 
208 SW 595; Chicago, ete., Land Co. 
v. Peck, 112 Ill. 408; Stiger v. Bent, 
111 Ill, 328; Geitner v. Jones, 176 
N. C. 542, 97 SE 494; Nivin v. Ches- 
ter County Trust Co., 231 Pa. 315, 80 
A 534. See Alexander vy. Bosworth, 
26 Cal. A. 589, 147 P 607 (where a 
reconveyance to the grantors made 
in good faith by a trustee in a deed 
of trust was held not to subject the 
trustee to any liability). 

[a] Extent of inquiry before re- 
lease.— Where a mortgage authorized 
the trustee, while there should be no 
existing default to its knowledge, to 
release certain portions of the mort- 
gaged premises on payment of fixed 
sums, the trustee was under no duty 
to inquire concerning defaults upon. 
obligations other than upon the 
mortgage obligation of which it was 
trustee. Browning vy. Fidelity Trust 
Cos a0 oe Pees 162 CCA 391 [writ 
of certiorari den 248 U. S. 564. 3 
9, 6a ie ed. 423]. Bei 

Release without payment.— 
(1) The trustee is bound ot He peril 
to know that the indebtedness se- 
cured by the trust deed has been paid 
before he executes a release, and if 
he unwarrantably releases a lien im- 
posed by such instrument he is lia- 
ble to the holder of the indebtedness 
for the damages which necessarily 
flow from his wrongful act. Lenn- 
artz v. Popp, 118 Iliv A. 81. (2) In 
an action by the holder of a secured 
note for damages for an alleged 
wrongful release of the deed of trust, 
on proof of a prima facie case an 
instruction that the plaintiff must 
prove his case by a preponderance of 
evidence is proper. Lennartz v. 
Popp, -L75-Tll. A. 539. 
[c] Reconveyance.—A trustee un- 
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[§ 572] b. Expenses and Compensation.** A trus- 
tee in a deed of trust is entitled to be reimbursed 
for necessary expenses incurred by him.°4 


entitled to compensation when it 


in the deed of trust;°> but in the absence of a 
contract, express or implied, he is not entitled to 
compensation for acting as trustee before default,°® 
even though he performs incidental services.** 

[§ 573] B. Possession and Use 


der deed of trust cannot discharge 
himself from the trust and avoid 
liability by reconveying the property 
without payment of the trust se- 
cured, except with the consent of 
the beneficiary. Geitner v. Jones, 176 
N. C. 542, 97 SE 494. 

[d] Exemption from liability.— 
Where a trust company acting as 
trustee under a mortgage was ex- 
empted from liability for the negli- 
gence of its employees by the mort- 
gage, it was not liable for wrong- 
fully releasing portions of the mort- 
gaged premises, where the release 
was made under circumstances not 
amounting to gross negligence or bad 
faith. Browning v. Fidelity Trust 
Co., 250 Fed. 321, 162 CCA 391 [writ 
of certiorari den 248 U. S. 564, 39 
Sct 9, 63 L. ed. 423]. 

53. Expenses and compensation on 
sale see infra XXII, J, 4. 

54. Cal.— Title Guarantee, etc., 
Co. v. Griset, 189 Cal. 382, 208 P 673. 

Md.—Brady v: Dilley, 27 Md. 570. 

Mich.—Barras v. Youngs, 185 Mich. 
496, 152 NW 219. 

N. Y.—Hudson Nav. Co. v. Union 
Trust Co.,-99 Misc. 54, 163 NYS 473 
[aff 183 App. Div. 192, 170 NYS 668 
(app dism 225 N. Y. 636 mem, 121 NE 
873 mem) ]. 

Tenn.-—Read v, Memphis Gaslight 
Co., 107 Tenn. 433, 64 SW 769. 

{a] Mlustrations—(1) On a dis- 
tribution by a trustee under a mort- 
gage securing bonds, it is proper to 
allow him to retain a portion of the 
funds pending final settlement, to 
meet contingent expenses, where it 
appears that the mortgaged property 
is unimproved and that the trustee 
had previously advanced considerable 
sums for the purpose of paying 
taxes, etc. Real Est. Trust Co. v. 
Union Trust Co: 1022 Md. 41, 61 A 
228. (2) As a trustee under a deed 
of trust in a proceeding by the mort- 
gagor to register trust was not a 
mere volunteer when appearing in a 
proceeding to register the title under 
the Torrens Act, the money expended 
in so doing was not unnecessarily or 
improperly expended, and the trustee 
was entitled to look to the mortgagor 
for reimbursement, Title Guarantee, 
etc., Co. v. Griset, 189 Cal. 382, 208 
em NORE 

55. In re Waterloo Organ Co., 147 
Fed. 814 [mod on other grounds 154 
Fed. 657, 83 CCA 481]; Brady v. Dil- 
ley, 27 Md. 570; Barras v. Youngs, 
185 Mich. 496, 152 NW 219. 

[a] Compensation not allowed as 
expenses incurred.—A provision in a 
trust deed for the allowance of ex- 
penses incurred does not warrant 
the trustee in retaining part of in- 
come of property as compensation 
for services. Barras v. Youngs, 185 
Mich. 496, 152 NW 219. 

56. Dillard v. Serpell, 138 Va. 694, 
123 SE 343; Lindsay v. Hichelberger, 
12) W. Via 200,577 SE 992, 

[a] Trustee selling as commis- 
sioner.— Where the trustee in a deed 
of trust fixing his, compensation per- 
forms no services until the debtor 
dies and he is appointed a commis- 
sioner to sell the land, he is only en- 
titled to the compensation allowed to 
a commissioner by the statute and 
is not entitled to compensation as 
trustee. hindsay v. Hichelberger, 72 
iW. Va. 201, 77 SE 992. - 
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57. Dillard v. Serpell, 138 Va. 694, 
123 SH, 343. 5 

58. Mortgage at common law see 
supra § l. 

59. Ala.—Trannon v. Towles, 200 
Ala. 82, 75 S 458; Brown v. Loeb, 177 
Ala. 106, 58 'S 330; Jackson v. Trib- 
ble, 156 Ala. 480, 47 S 310; Fields v. 
Clayton, 117 Ala. 538, 28 S 530, 67 
AmSR 189; Woodward v. Parsons, 59 
Ala. 625; Welsh v. Phillips, 54 Ala. 
309, 25 AmR 679; Knox v. Easton, 38 
Ala. 345; Duval’v. McLoskey, 1 Ala. 
708. But see Smith v. Taylor, 9 Ala. 
633 (intimating a different rule, but 
holding that a provision for entry 
after default excluded the presump- 
tion of a right of entry before de- 
fault). 

Ark.—Wilson v. Rogers, 97 Ark. 
369, 134 SW 318; Stewart v. Scott, 54 
Ark. 187, 15 SW 463; Terry v. Rosell, 
32 Ark, 478; Turner v. Watkins, 31 
Ark. 429; Reynolds v. New Orleans 
Canal, yete.,), Cos, 30 -Arks. 5205- Gil- 
christ v. Patterson, 18 Ark. 575; Kan- 
nady v. McCarron, 18 Ark. 166; Fitz- 
gerald v. Beebe, 7 Ark. 310. 

Ga.—Polhill v. Brown, 84 Ga. 338, 
10 SE 921: 

Ill.—Harper v. Ely, 70 Ill. 581; Pol- 
lock v. Maison, 41 Ill. 516; Jackson 
v. Warren, 32 Ill. 331; Nelson v. 
Pinegar, 30 Ill. 473; Carroll v.—Bal- 
lance, 26 Ill. 9, 79 AmD 354; Vanzant 
v. Allmon, 23 Ill. 30; Delahay vy. 
Clement, 4 Ill. 201. 

Ind.-—Doe v. Grimes, 7 Blackf. 1. 

Ky.--Stewart v. Barrow, 7 Bush 
368; Brookover v. Hurst, 1 Mete. 665; 
Redman v. Sanders, 2 Dana 68, 

Me.—Cook) v.97 Curtis (isi Ay 2045 
American Agricultural Chemieal Co. 
v. Walton, 116 Me. 459, 102 A 297; 
Hurd v. Chase, 100 Me. 561, 62 A 660; 
Dayis v. Poland, 99 Me. 345, 59 A 520; 
Morse v. Stafford, 95 Me. 31, 49 A 45; 
Gilman v. Wills, 66 Me. 273; Howard 
v. Houghton, 64 Me. 445; Smith v. 
Larrabee, 58 Me. 361; Webster vy. 
Calden, 56 Me. 204; Potter vy. Small, 
47 Me. 293; Allen v. Bicknell, 36 Me. 
436; Norton v. Webb, 35 Me. 218; 
Brown v. Leach, 35 Me. 39; Clay v. 
Wren, 34 Me. 187; Allen vy. Parker, 27 
Me. 531; Blaney v. Bearce, 2 Me. 132. 
_ Md.—Hagerstown y. Groh, 101 Md. 
560, 61 A 467; Commercial Bldg., etc., 
Assoc. v. Robinson, 90 Md. 615, 45 A 
449; Brown v. Stewart, 1 Md. Ch. 87. 
And see Griffin v. Wilmer, 136 Mad. 
623, 111 A 114 (where the right of 
the mortgagee to possession before 
default was recognized at least as to 
leasehold property). 
Mae hae v. 

ass. 86; Wales v. Mellen, 1 Gra 
512; Lackey v. Holbrook, 11 Mate. 
458; Mayo v. Fletcher, 14 Pick, 525; 
Fay v. Cheney, 14 Pick. 399; Blanch- 
ard v. Brooks, 12 Pick. 47; Flagg v. 
Flagg, 11 Pick. 475; Colman v. Pack- 
ard, 16 Mass. 39; Newall v. Wright, 
3 Mass. 138, 3 AmD 98; Erskine v. 
Townsend, 2 Mass. 498, 3 AmD 71. 

Miss.—Myers v. Estell, 48 Miss. 
372; Buckley v. Daley, 45 Miss. 338, 

Mo.—Reddick v. Gressman, 49 Mo. 
389; Sutton v. Mason, 38 Mo. 120; 
Walcop v. McKinney, 10 Mo. 229, 

N. H.—Gray v. Gillespie, 59 N. H. 
469; Furbush v. Goodwin, 29 N. H. 
321; Wheeler v. Bates, 21 N. H. 460; 
Brown v. Cramm, 1 N. H. 169. 

N. J.—Shields v. Lozear, 34 N. J. L. 
496, 3 AmR 256; Sanderson vy. Price, 
ae Nie. Gore 4 
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Right of Possession before Default—a. In General. 
By the strict doctrine of the common law®® a mort- 
gagee is entitled to the immediate possession of the 
mortgaged premises, in the character of the legal 
owner, and therefore, unless his right in this respect 
is waived or controlled by stipulation in the mort- 
gage, he may, even before breach of condition, take 
possession and oust the mortgagor.®® But according 
to the modern equitable doctrine, which regards the 


N. Y.—Bryan v. Butts, 27 Barb. 
503 [aff 28 HowPr 582]; Phyfe v. 
Riley, 15 Wend. 248, 30 AmD_ 55; 


Runyan v. Mersereau, 11 Johns. 534, 
6: AmD 393; Jackson v. Dubois, 4 
Johns. 216. 

N. C.—Weathersbee v. 
175 N.C. 234, 95-S: 491. 

Oh.—-Allen v. Everly, 24 Oh. St. 97; 
Rands v. Kendall, 15° Oh. 671. 

Or.--Cooke v. Cooper, 18 Or. 142, 
22 P 945, 17 AmSR 709, 7 LRA 273. 

Pa.—-Tryon v. Munson, 77 Pa. 2503. 
Youngman v. Elmira, etc., R. Co., 65 ~ 
Pa. 278; Bingham v. Secure Bldg., 
ete., Assoc., 26 Pa. Dist. 173. 

R. Il.—Pawtucket First Nat. Bank 
V./Dispeau, 82 .R.,.1. 396, 09) Ag o4o. 

Tenn.—Brier Hill Collieries_ vy. 
Gernt, 131 Tenn. 542, 175 SW. 560; 
Lincoln Sav. Bank v. Ewing, 12 Lea 


Goodwin, 


598; Vance v. Johnson, 10 Humphr. 
214; Henshaw v. Wells, 9 Humphr. 
568. 

Vt.—Fuller v. Eddy, 49 Vt. 11; 


Hagar v. Brainerd, 44 Vt. 294; Lull 
v. Matthews, 19 Vt. 322. 

Va.—Faulkner v. Brockenbrough, 4 
Rand. (25 Va.) 245. 

Eng.—Evans v. Elliot, 9 A. & E, 
342, 36 ECL 193, 112 Reprint 1242; 
Booth v. Booth, 2 Atk. 343, 26 Re- 
print 609; Davies v. Williams, 7 Jur. 
663; Doe v. Lightfoot, 8 M. & W. 553, 
151 Reprint 1158; James v. Biou, 3 
Swanst. 234, 36 Reprint 844, 18 ERC 
166; Garforth v. Bradley, 2 Ves. 675, 
30 Reprint 430; Penrhyn y. Hughes 
5 Ves. Jr. 99, 31 Reprint 492. - 
N. S.—Dunn v. Miller, 3 N. S. Dec. 
347. ’ 

Ont.—Mann v. English, 38 U. C. Q. 
B. 240; Wafer v. Taylor, 9 U. C. Q. B. 
609; Doe v. Smith, 8 U. C. Q. B. 139. 

{a] Right of second mortgagee.— 
It seems that a second mortgagee 
may maintain ejectment against the 
mortgagor to recover possession of 
the mortgaged premises, although he 
is liable in turn to be ejected by the 
first mortgagee. Reid v. McBean, 8 
WAC ST Coen 24 6: 

{[b] Effect of possession by junior 
mortgagee.—The right of the mort- 
gagee to take possession is not af- 
fected by the fact that a junior 
mortgagee has _ taken, possession. 
American Agricultural Chemical Co. 
v. Walton, 116 Me. 459, 102 A 297. 

[c] The consent of a mortgagee 
gives another person no right to the 
possession of the premises, to the 
exclusion of the owner of the equity 
of redemption, before any actual 
entry made or suit for possession 
brought by the mortgagee. Silloway 
v. Brown, 12 Allen (Mass.) 30. 

{d] Effect of invalidity of mort- 
gage.— Where a mortgage to secure 
purchase money was void, for the 
reason that there was only one sub- 
scribing witness, it was held that 
the mortgagee could not maintain a 
writ of entry to recover the land 
from his grantee. Rundlett v. Hodg- 
man, 16 N. H. 239. 

[e] A mortgage not under seal 
not being a common-law mortgage, 
the mortgagor and his heirs have a 
legal right to the possession and can 
recover it at any time, notwithstand- 
ing the instrument, until barred by 
lapse of time. McFarland v. Corn- 
well, 151 N. C. 428, 66 SH 454. 

{f] Mortgage by tenant at will.— 
One who takes a mortgage in fee 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


" §§ 973-577] 


mortgage as nothing more than a lien or security,®° 
the mortgagor is entitled to remain in the possession 
and enjoyment of the estate at least until breach of 
condition, even without the clause now commonly 
inserted in mortgages securing this right to him.*t 
A mortgagor of one undivided moiety of land cannot 
have partition against his mortgagee who is the 
absolute owner of the other moiety.®? 
-gagor in fee is entitled to possession against the 


grantee of the mortgagee.® 


[§ 574] b. Mortgage for Support and Mainte- 
nance. Where an estate is conveyed by deed, with a 
mortgage back conditioned to support and maintain 
the grantor,** there is an implied agreement that 
the mortgagor shall continue in possession of the 
premises, at least until breach of condition,® but 
this doctrine has been denied,®* or else has been 
so hmited that it applies only where the mortgagee 
is to be supported on the mortgaged premises.®7 

[§ 575] c. Under Deed of Trust. Although a deed 
of trust in the nature of a mortgage®® conveys the 
title in fee to the trustee,®® the right of possession 


from a tenant at will, and takes pos- 
Session thereunder, is a_ trespasser, 
since the execution of the mortgage 
determined the tenant’s estate. Lit- 
tle v. Palister, 4 Me..209. 

{g] The rights of a mortgagor in 
possession are almost identical with 
those of the purchaser under a bond 
for title. Eubanks v. Becton, 158 N. 
Cc. 230, 73 SE 1009. 

[h] Mortgagor cannot complain 
that the mortgagee takes no legal 
steps to deprive him of his right to 


redemption. Howard v. Houghton, 
64 Me. 445. 
[i] Where mortgagee takes lease 


from mortgagor the right of the 
mortgagor to retain possession until 
condition broken is implied. Bean v. 
Mayo, 5 Me. 89; Newall v. Wright, 
3 Mass. 138, 3 AmD 98. 

60. Modern rule as to mortgage 
see supra § 3. 

Mortgage in equity see supra § 2. 
61. U. S.—Hughes v. Edwards, 9 
Wheat. 489, 6 L. ed. 142; Western 
Union Tel. Co. v. Ann Arbor R. Co., 
90 Fed, 379, 33 CCA 113 [rev on other 
grounds 178 U.S. 239, 20 SCt 867, 44 
L. ed. 1052]; Souter v. La Crosse R. 
Co., 22 F. Cas. No. 13,180, Woolw. 80; 
Witherell v. Wiberg, 30 F. Cas. No. 
17/917, 4 Sawy. 232. 


Del.— Fox v.. Wharton, 5 Del. Ch. 
200. 
Fla.—Jordan. v. Sayre, 24 Fla. 1, 


3 S 329; Brown v. Snell, 6 Fla. 741. 

Ill. Ladd v. Ladd, 252 Ill. 43, 96 
NE 561; Kransz v. Uedelhofen, 193 
Tl 477,) 62 NEw 2395. .bightcap: - Vv. 
Bradley, 186 Ill. 510, °58 NE 221; 
Davis v. Dale, 150 Ill. 239, 37,.NE 
215; Ortengren v. Rice, 104 Ill. A. 
428; Carroll v. Haigh, 97 Ill. A. 576 
[rev on other grounds 197 Ill. 193, 
64 NE 375]; Cohn v. Franks, 96 Ill. 
A. 206; Bartlett v. Amberg, 92 Ill. A. 
377. : 

La.—Moore v. Boagni, 111 La. 490, 
35 S 716; Duclaud v. Rousseau, 2 La. 
Ann. 168; Baron v. Phelan, 4 Mart. 
88. 


Nebr.—Felino v. K. S.. Newcomb, 


Lumber Co., 64 Nebr. 335, 89 NW 755, 
97 AmSR 646; Clark v. Missouri, etc., 
Trust Co., 59 Nebr. 53, 80 NW 257; 
Union Mut. L..Ins. Co. v. Lovitt, 10 
Nebr. 301, 4 NW 986; Kyger v, Ryley, 
2 Nebr. 20. 

N. J.—Cohn v. Plass, 85 N. J... Eq. 
153, 95 A 1011; Marshall v. Hadley, 
50 N. J. Eq. 547, 25, A 325, 

N. D.—Blessett v. Turcotte, 23 N. 
D. 417, 136 NW 945. 

Oh.—Allen v. Everly, 24 Oh. St. 97. 

SO Rarmers,., wetc.,.,7 balks. V,. 
Rivers, 103 S. C. 84, 87 SE 438. 

Tex.—Morrow v. Morgan, 48 Tex. 
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But a mort- 
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of the premises vests neither in the trustee’ nor 
in the beneficiary or holder of the debt secured," 
but remains in the grantor,” at least until default 
in ‘payment or other breach of condition."* 

[§ 576] d. Under Absolute Deed as Mortgage. It 
is generally held that one who is in reality a mort- 
gagee, although the conveyance to him is in the form 
of an absolute deed,’* has no greater rights than 
a mortgagee under a mortgage in the usual form, 


and therefore is not entitled to possession of the 


the grantor.” 


304; Walker v. Johnson, 37 Tex. 127; 
Mann v. Falcon, 25 Tex. 271; Duty v,. 
Graham, 12 Tex. 427, 62 AmD 534; 
Wright v. Henderson, 12 Tex. 43; 
Hume v. Le Compte, (Civ. A.) 142 
SW 934; Ferguson v. Dickinson, (Civ. 
A.) 138 SW 221; Smith v. Frio Coun- 
ty, (Civ. A.) 50 SW 958; McCamant 
v. Roberts, (Civ. A.) 25 SW 731. 
Vt.—-Hooper v. Wilson, 12 Vt. 695. 


Wash.—Gustin  v. Crockett, 44- 
Wash. 536, 87 P 839. 
Wis.—-Slaughter v. Bernards, 97 


Wis. 184, 72 NW 977; McCormick v. 
Herndon, 78 Wis. 661, 47 NW 939; 
Brinkman v. Jones, 44 Wis. 498; 
enced y. Trask, 7 Wis. 566, 76 AmD 

Wyo.—Bolln v. Le Prele Live 
Stock Co., 27 Wyo. 335, 196 P 748. 

62. Bradley. v. Fuller, 23 Pick. 
(Mass.) 1. 

63. Jackson v. Bronson, 19 Johns. 
GN 4Y.4). 8.2.55 

64. See cases infra note 65; and 
supra § 44. 

65. McKim v. Mason, 3 Md. Ch. 
186; Wales v. Mellen, 1 Gray (Mass.) 
512; Flagg v. Flagg, 11 Pick. (Mass.) 
475. Contra Colman v. Packard, 16 
Mass, 39; Rhoades y. Parker, 10 N. 
H. 83; Flanders v. Lamphear, 9 N. H. 
ae Dearborn y. Dearborn, 9 N. H. 

66. Mason v. Mason, 67 Me. 

67. Davis v. Poland, 99 Me. 
59 A 520 [dist Lamb v. Foss, 21 Me. 
240]; Ridley v. Ridley, 87 Me. 
445, 32 A 1005; Norton v. Webb, 35 
Lamb v. Foss, 21 Me. 240. See Mason 
v. Mason, 67 Me. 546 [overr Allen v. 
Parker, 27 Me. 5311]. 

68. Trust deed in nature of mort- 
gage see supra §§ 8-15. 

69. Ware v. Schintz, 190 Ill. 189, 
60 NE 67. j 

70. Southern Pac.’R. Co. v. Doyle, 
11 Fed. 253, 8 Sawy. 60; Anderson v. 
Strauss, 98 Ill. 485; Barnett v. Tim- 
berlake, 57 Mo. 499. 

71. I1l.—Kransz v. Uedelhofen, 193 
Ill. 477, 62 NE 239. 
pec a v. Skinner, 16 Mass. 


546. 
345, 


Mo.—Siemers v. Schrader, 88 Mo. 
20. 

Mont.—Fee v. Swingly, 6 Mont. 
596, 113.4375. 


Tex.—Kerr v. Galloway, 
641, 63 SW 858. 

72. Crittenden v. Johnson, 11 Ark. 
94; and cases supra notes 70, 71. 

73. Walker v. Teal, 5 Fed. 317, 7 
Sawy. 39 [rev on other grounds 111 
U. S. 242, 4 SCt 420, 28 L. ed. 415]; 
Cameron v. Phillips, 60 Ga.- 434. 

74. Absolute deed as mortgage 
See supra §§ 64-153. 
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premises, if not voluntarily surrendered to him by 
But there are cases holding that, in 
the absence of any agreement on the subject, he 
will be entitled to recover possession of the property 
at any time, whether before or after breach of con- 
dition, unless the grantor interposes his equitable 
defense by an offer to, redeem.*® 

[§ 577] 2. Right of Possession after Default. In 
“some jurisdictions a mortgagee is no more entitled 
to possession of the mortgaged property after de- 
fault than before;’? but in many jurisdictions the 
rule obtains that, after default in the payment of 


75. Cal.—Locke 
Cale 21, 302 Poa: 
jlardo; .52:-Cal.. 206. 


v. Moulton, 96 


Contra Pico v. Gal- 

Ida.—Kelley v. Leachman, 3 Ida. 
(Hasb)) 8292, 29 .P 849. 

Ind.—Cox v. Ratcliffe, 105 Ind. 374, 
5 NE 5. 

Iowa.—Radford v. Folsom, 58 Iowa 
473, 12 NW 536. But see Richards v. 
Crawford, 50 Iowa 494; Burdick v. 
Wentworth, 42 Iowa 440 (both hold- 
ing that the grantee can maintain 
an action at law for the possession 
of the property subject to equitable 
defense that the deed was a mort- 
gage). / 

Kan.—Holmes vy. Holt, 93 Kan. 7, 
142 P 369 [aff on reh 90 Kan. 774, 
136; P. 246: and 92 %Kan: .254,'°189 <P 
1030]; Le Comte v. Pennock, 61 Kan. 
330, 59 P 641. 

Ky.—Smith v. Berry, 167 Ky. 646, 
651, 181 SW 379 [quot Cyc]. 

Minn.—Meighen y. King, 31 Minn. 
115, 16 NW 702. 

Nebr.—Connolly v. Giddings, 24 
Nebr. 131, 37 NW 9839. 

N. Y.—Murray v. Walker, 31 N. Y. 
399; VanVleck v. Enos, 88 Hun 348, 


34 NYS 754; Faulkner yv. Cody, 45 

Misc. 64, 91 NYS 633. : 
Tex.—Hume v. Le Compte, (Tex. 

Civ. A.) 142 SW 934. 
Wis.—McCormick vy. Herndon, 78 


Wis. 661, 47 NW 939. 

76. Jeffery v. Hursh, 42 Mich. 568, 
4 NW 303; Bennett v. Robinson, 27 
Mich. 26; Sutton v. Mason, 38 Mo. 
120; Walcop v. McKinney, 10 Mo. 229. 

77. Coe v. Finlayson, 41 Fila. 169, 
26 S 704; Mann v. Falcon, 25 Tex. 
271; Groos v. Iowa Park First Nat. 
Bank, (Tex. Civ. A.) 72 SW 402. 

[a] In Montana, although by stat- 
ute a mortgagee cannot recover pos- 
session without foreclosure and sale, 
he may after default by permission 
of the mortgagor enter and hold pos- 
session until the debt is paid. Fee 
v. Swingly, 6 Mont. 596, 13 P 375: 

{[b] In South Carolina, when the 
mortgagor is out of possession, the 
mortgagee after condition broken has 
the same right to possession as at 
common law. In re Bennett, 3 F. 
Cas. No. 1,313, 2 Hughes 156; Laffan 
v. Kennedy, 49 S. C.. L. 246; Mitchell 
v. Bogan, 45 S. C. L. 686; Stoney v. 
Shultz, 10 S. C. Eq. 465,.27 AmD 429, 
See Josey v. Smith, 109 S. C. 65, 95 
SE 133. A 

{[c] Receiver of mortgaged prem- 
ises, pending foreclosure, cannot by 
summary proceedings, under Code 
Civ. Proc. §§ 22381, 2235, dispossess 
the owner of the equity of redemp- 
tion for failure to pay a reasonable 
value for his use and occupation 


610 [41 C.Jd.] 


the debt secured or other breach of condition, the 
mortgagee is entitled to the possession of the prem- 
ises, and may enter peaceably or by means of appro- 


priate legal process,’ although 


contains no provision for entry,’® and he has the 
same rights under a deed of trust in case of de- 
fault.8° According to some decisions on the breach 
of condition of a mortgage, the mortgagee’s estate 
has all the incidents of a common-law title, with of 
course the right of possession,®** while by others he 
is considered to have the right of possession only 
for the purpose of applying the products or rents 


pending the action, as there is no 
relation of landlord. and tenant, 
where not so authorized by special 
order of court appointing him, not- 
withstanding the mortgagee’s rights 
under Code Civ. Proc. §§ 7138, 714, 
1498, 2231, 2232, 2235, and Gen. Rules 
Pract., rule’ 77). Curren=v. Gillam, 
106 Misc. 652, 176 NYS 573. 
78. U. S.—Walker v. Teal, 5 Fed. 
817, 7 Sawy. 39. 
Ala.—Crabtree v. Price, 212 Ala. 
387, 102 S 605; Hughes, etc., Supply 
Co. v. Carr, 203 Ala. 469, 83 S 472; 
Stanley v. Johnson, 113 Ala. 344, 21 
S 823; Smith v. Taylor, 9 Ala, 633; 
Coker v. Pearsall, 6 Ala. 542. 
Ark.—Norton v. J. T. Fargason 
Co., 166 Ark. 455, 266 SW 65; Lesser 
v. Reeves, 142 Ark. 320, 219 SW 15; 
Gilchrist v. Patterson, 18 Ark. 575; 
Fitzgerald v. Beebe, 7 Ark. 310. 
Cal.—Keller v. Berry, 62 Cal. 488. 
Tll.—Kransz v. Uedelhofen, 193 Ill. 
477,62 NE 239; Barchard iv. Kohn, 
157 111..579, 41 NE 902, 29 LRA 803; 
Johnson v. Watson, 87 Ill. 535; Old- 
ham vy. Pfleger, 84 Ill. 102; Pollock v. 
Maison, 41 Ill. 516; Carroll v. 'Bal- 
lance, 26 Ill. 9, 79 AmD 354; Peterson 
v. Lindskoog, 93 Ill. A. 276. 
_. Me.—Cook: v: Curtis, 131 A 204; 
American Agricultural Chemical Co. 
v. Walton, 116 Me. 459, 102 A 297; 
Howard v. Houghton, 64 Me. 445; 
Pratt v. Skolfield, 45 Me. 386. 
Md.—Griffin v. Wilmer, 136 Md. 
623, 111 A 114; Baker v. Baker, 108 
Md. 269, 70 A 418, 129°: AmSR 439; 
Ahern v. White, 39 Md. 409. 
Mass.—Coughlin . v. | Gray, 131 
Mass. 56; Walker’ v. Thayer,:(113 
Mass. 36; Green v. Kemp, 13 Mass. 
515, 7 AmD 169. 
Walk. 


Mich.—Stevens v. Brown, 
Mo.—Rabourn v. Benz, 217 SW :49; 


41 


Siemers v. Schrader,’ 88 Mo. 20; 
Johnsen v. Houston, 47 Mo. 227; 
Allen v. Ransom, 44 Mo. 2638,. 100 


AmD 282. 

N. H.—Bellows v. Stone, 14 N. H. 
75; Hobart v. Sanborn, 13 N. H. 226, 
38 AmD 483; Hurt v. Stiles, 10 N. H. 
466. 

N. J.—Mershon. v. Castree, 57 N. 
J. L. 484, 31 A 602; Shields v. Lo- 


zear, 84 N. J. L. 496, 3 AmSR 256; 
Hart ov. dStoekton,.12!«Ni<J/*L.) 322; 
Broad, ete, Nat. Bank v. Larsen, 


88..N..Jd<- Ha..245,-102 A°265;' Price’ v, 
Armstrong, 14 N. J. Haq. 41. 

N. C.—Stevens v. Turlington, 186 
N. C. 191, 119 SE 210, 23: ALR 870; 
Weathersbee v. Goodwin, 175 N. C. 
234, 95 SEH, 491. 

Oh.—Ely v. McGuire, 2 Oh. 223. 

Okl.—Maddin v. Hobertson, 38 
Okl. 526, 133 P 1128 (applying laws 
in force in Indian Territory before 
admission of Oklahoma as. State); 
Moore v. O’Dell, 27 Okl. 194, 111 P 
308. 

R. I—Pawtucket First Nat. Bank 
v: Dispeau, 32 R. I. 396, 79 A 945. 

Vt.—Harris v. Haynes, 34 Vt.. 220; 
Pierce v. Brown, 24 Vt. 165; Lull v. 
Matthews, 19 Vt. 322; Stedman v. 
Gassett, 18 Vt. 346. > 

Wis.—Gillett v. Eaton, 6 Wis. 30. 

Eng.—Hall v. Comfort, 18 Q. B. D. 
11; Heydon vy. Lillis, 4 Austr. C. L. R. 
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the instrument 


1223. 

Ont.—Brethour v. Brooke, 23 Ont. 
658; Delaney v. Canadian Pac. 
Co., 21’ Ont.’ 11; Cameron ‘Vv. Walker, 
19 Ont.:212; Lusk v. Perrin, 19 Ont 
WN 58; National Trust Co. v. Brant- 
ford St. R. Co. 4 OntWN 1341, 24 
OntWR 787, 11 DomLR 837; Cote v. 
Meloche, 1 OntWR 802. See Bank of 
Ireland v. Slattery, [1911] 1 Ir. R. 33 
(holding that an order for the de- 
livery of possession by the mort- 
gagor will be made in a proper case 
on an originating summons apart 
from any proceedings for sale). 

[a] Publicity on entry.—A mort- 
gagee’s right of possession is only 
a right to reénter publicly on fail- 
ure of the mortgagor to perform the 
condition. Cohn’ v. Plass, 85 N. J. 
Eq. 153, 95 A 1011 [remittitur mod 
on other grounds 100 A 327]. 

{[b] Joinder in lease as. barring 
right—By joining in a lease for a 
term of years, a mortgagee  pre- 
cluded herself from suing for pos- 
session on default under a mortgage 
to secure support during the term 
of the lease. Powers v. Hambleton, 
106. Me.-217, 76 A 675. : 

[c] After the appointment of a 
receiver the mortgagee cannot take 
possession of the mortgaged prem- 
ises. Grafeman Dairy Co. v. Mer- 
cantile Club, . (Mo.)' 241'-SW 923, 

{d] Where mortgagor is heir and 
next of kin of first mortgagee, the 
second mortgagee may be entitled to 


possession of the premises. -Lincoln 
v. Emerson, 108 Mass. 87. 
79. Hunter v. Henry,-* (Mo: _A.) 


181 SW 597. 


80. Hunter vy. Henry, supra. 
81. Lowell v. Johnson, 14 Me. 
240; Stewart v. 


Fairchild-Baldwin 
Co.,° 91..Ni J. Eg. 86, 108 A ‘301 [rev 
90 N. J. Eq. 139, 106 A 406]; Crahan 
v. Chittenden, 82 Vt. 410, 74 A 86. 

[a] Evidence held to show pos- 
session was obtained by mortgagee 
because of the mortgagor’s default 
and not pursuant to agreement that 
the mortgagee’s possession should 
keep down the interest. Brown v. 
Benry, 892N.°S.- Eq) 230, 108° A ‘51: 

{[b] Right of entry descends to 
the heirs of the mortgagee and may 
be» exercised by their grantees. 
Kibbe v. Thompson, 14 F. Cas. No. 
7,754, 5 Biss. 226 (Illinois). 

82. Grafeman Dairy Co. v. Mer- 
cantile Club, (Mo.) 241 SW 9 923; 
Eglauch v, Labadie, 21 Que. Super. 
481. 

Mortgagee in possession see infra 
§§ 580-582, 606. 

83. U. S.—Farmers’ L. & T. Co. 
v. American Waterworks Co., 107 
Fed. 238. 

Ala.—Grandin v. Hurt, 80 Ala. 116. 
Ber earnest v. Brinkley, 17 Ark. 

Cal.—Cory v. Santa Ynez Land, 
étel, Go., L5l' Cale? 79). St "647° 

Ill._—Kranz v. Uedelhofen, 193 Ill. 
477, \62 NE 239; Loughridge’ v. 
Haughan, 79 Ill. A. 644. 

Ind.—Edwards v. Wray, 12 Fed. 
42, 11 Biss. 251 (construing Indiana 
statute). 

Kan.—Kelso v. Norton, 65 -Kan. 
778, 788, 70-P 896, 93 -AmSR 308. 
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and profits to the discharge of the mortgage debt.*? 

[§ 578] 3, Agreement as to Possession. It 1s com- 
petent for the parties to a mortgage to make an 
arrangement as to the possession or the right of 
possession of the premises other than that which 
the law would determine in the absence of an agree- 
ment,®* and this may be done by a separate instru- 
ment given at the same time with the mortgage, 
although not referred to in the mortgage,** or by 
a parol agreement contemporaneous with the mort- 
gage or subsequent to it.°° Even where the mortgage 
contains no explicit provision in that regard, an 


La.—Moore v. Boagni, 111 La. 490, 
35 S 716. : 
Me.—Clay v. Wren, 34.Me. 187, 


Md.—State v. Brown, 73 Md. 484, 
21 A 374. 

Mass.—Flagg v. 11. Pick: 
475. 

Mich.—Steward v. Traverse City 
State Bank, 168 Mich. 258, 134, NW 
196: But see. Newton v.- Sly, 15 
Mich. 3891 (holding that no agree- 
ment to which a widow was not 4 
party can give a right of possession 
before foreclosure under a purchase- 
money mortgage executed by her 
late husband, as against her posses- 
sory claims). Pay 

Minn.—Rogers v. Benton, 39 Minn. 
39, 38 NW 765, 12 AmSR 613. 


Flage, 


Miss.—MelIntyre yv.. Whitfield, 21 
Miss. 88. 
Nev.—Douglass vy. Thompson, 35 


Nev. 
920. 


pas H.—Rhoades v. Parker, 10 N.H. 


196; 127 PP 561, AnnCasi914@ 


N. Y.—Becker v. McCrea, 48 Misc. 
341, 94 NYS’ 20° [aff 119 “App. . Div. 
56, 1083 NYS 963 (rev on other 
grounds 193 N. Y. 423, 86 NE 463. 
23 LRANS °754)]. See Matter of 
Titus, 170 App. Div. 769, 156 NYS 
509 [aff 219 N. Y. 589 mem, 114. NE 
1084 mem] (holding that, where 
heirs to an estate gave their trust 
deeds to secure bonds granting “all 
their right, title, and interest... in 
the estate,” and thereafter the execu- 
tor retained a large amount of stocks 
and bonds of the estate for distri- 
bution in kind, an order of the surro-— 
gate that an amount of such stocks 
be paid in discharge of the indebted- 
ness evidenced by the trust deeds, 
equal in face value to the indebted- 
ness, was erroneous, the’ trustees 
being entitled to all of the interest 
ore an grantors). 

. D—Blessett' vi. Turcott aay 
D. 417, 186 NW 945; * 
SOLE ath oaks v. Morgan, 48 Tex. 

Wash.—Brundage v, Home Sav., 
etc., Assoc., 11’ Wash. 277, 39 °P 666. 

Ont.—Canada Permanent’ Bldg., 
etc., Soc. v."Byers, 19 U, CG CLP 4738 
Toronto Permanent Bldg, Soc. vy. 
McCurry, 12 °U. C. C. P. 532;. Ford 
v. Jones/ 12 U. C. C. P. 358: James 
v: | MeGibney,”'24'°U. CC?! Q.. By bbe 


eee Vo eApthyir, | U4. ih Sera meus 
ey Clay v. Wren, 34 Me:.187. 


Edwards v. Wray, 12 Fed, 42, 
11 Biss. 251; Douglass v. Thompson, 
85 Nev. 196, 197, 212; 127 P 561, Ann 
Cas1914C 920 [cit Cyc]; Brundage 
v. Home Sav., é@tc., Assoc., 11 Wash. 
277, 39 P 666. 
“An executed oral agreement. to 
deliver the possession of the mort- 
gaged property is valid. Such agree- 
ment, whether made at the time of 
the execution of the mortgage or 
subsequent thereto, is an independ- 
ent agreement and no part. of the 
mortgage. ... Even if made contem- 
poraneous with the mortgage, the 
agreement to deliver possession can- 
not be regarded as an oral agreement 
varying or contradictory to the 
terms of a contract in writing, for 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


| §§ 578-579] 


agreement of the parties may be implied from other 
clauses of the instrument clearly evidencing their 
intention,®* or from circumstances.** 
the right which the law would give to the mort- 
gagee to enter upon the possession may be postponed 
until the happening of a certain event,®® or so long 
as the mortgagor shall comply with certain terms 
Under the theory that a mort- 
gagor is entitled to possession until foreclosure,” 
a stipulation permitting him to retain possession 
for a part of that time will not be construed as 
implying a right of possession in the mortgagee 


and conditions.®® 
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In this way | therefor.°? 


the reason that it is an independent| Ragland v. Justices of Inferior Ct., 


agreement.” Douglass v. Thompson, 
supra. 

86. Ill—kKransz v.  Uedelhofen, 
193 I1l..477, 62. NE 239. 

Me.—Clay v. Wren, 34 Me. 187. 

Mass.—Wales v. Mellen, 1 Gray 
51.2, 

N. H.—Rhoades v. Parker, 10 N. 7 
83. : 

Eng.—Wilkinson v. Hall, 3 Bing. 


N. Cas. 508, 32 ECL 237, 132. Reprint 
506. 


Ont.—Superior Say., etc. Soc. v. 
Lucas, 44 U..C. Q. B. 106. 
See Georges Creek Coal, etc., Co. 


v. Detmold, 1. Md. 225 (a. redemise 
will not be inferred from a covenant 
that the mortgagor will not sell or 
lease the premises until after no- 
tice). 

[a] Whenever it appears by nec- 
essary implication from the terms 
of the condition of the mortgage 
that it must have been the under- 
standing of the parties that the 
mortgagor should retain possession, 
the mortgagee can neither enter and 
expel the mortgagor nor maintain a 
writ of entry against him before 
condition broken or waste committed. 
Clay v. Wren, 34 Me. 187; Lamb. v. 
Foss, 21 Me. 240; Wales v. Mellen, 1 
Gray (Mass.) 512; Rhoades v. Par- 
ker, 10 N. H. 83; Flanders v. Lam- 
phear, 9 N. H. 201; Hartshorn v. 
Hubbard, 2 N. H. 453. 

87. Cory v. Santa Ynez Land, 
ete., Co., 151 Cal. 778, 91 P 647; Kelso 
v. Norton, 65 Kan. 778, 70 P 896, 93 


AmSR 308; Rogers v. Benton, 39 
Minn. 39, 38 NW _ 765, 12 AmSR 
613. 

fa] hus that assignee of mort- 


gages was put in possession of mort- 
gaged premises by the assigning 
Second mortgagee in 1895, and, as 
owner and holder of the two mort- 
gages, which, together with the as- 
signment, were of record, openly held 
it personally. or by, tenants until 
commencement of ejectment in 1903, 
sufficiently showed the mortgagor’s 
consent to such possession. _Cam- 
eron v. Ah Quong, 175 Cal. 377, 165 
12s 

gg. Grandin v. Hurt, 80 Ala. 116. 

89. Bean v. Mayo, 5 Me. 89; Flagg 
vy. Flagg, 11 Pick. (Mass.) 475. 


90. See supra § 573. a 

91. Josey v. Smith, 109 S. C. 65, 
95 SE 133; Morrow v. Morgan, 48 
Tex. 304. 

[a] For instance a _ mortgage 
clause, that mortgagor should hold 


premises until default in payment, 
did not imply agreement to surren- 
der after default, which warranted 
appointment of receiver upon mort- 
gagee’s application, in absence of 
pledge of rents and profits. Josey 
v. Smith, 109 S.-C. 65, 95 SE 133. 

92. Ferman v. Lombard Invy., Co., 
56 Minn. 166, 57 NW 309. _ 

93. See statutory provisions; and 
supra § 3. 

94. U. S.—Bilger v. Nunan, 199 
Fed. 549, 118 CCA 23 (Oregon Stat- 
ute). 

©; phillips v. Bond, 132 Ga, 413, 
64 SE 456; Vason yv. Ball, 56 Ga. 268; 
Burnside v. Terry, 45 Ga. 621; U.S. 
v. Athens Armory, 35 Ga. 344, 24 F. 
Cas. No. 14,473;, Jackson v. Carswell, 
34 Ga. 279; Elfe v. Cole, 26 Ga. 197; 


10 Ga. 65; Davis vy. Anderson, 1 Ga. 
176; Seals v. Cashin, Ga. Dec. 76. 

Ida.—Kelley v. Leachman, 3 Ida. 
(Hasb.) 392, 29 P 849. 

Kan.—Kelso v. Norton, 65 Kan. 
778, 70 P 896, 98 AmSR 308; Water- 
son v. Devoe,:18 Kan. 228; Chick v. 
Willetts, 2 Kan. 384. 

Mo.—Standard Leather Co. v. Mer- 


cantile Town Mut. Ins. Co., 131 Mo. 
Ad 708s. 1118 .Wi9631. ¢ 
Mont.—Holland v. Silver Bow 


County, 15 Mont. 460, 39 P 575, 27 
LRA 797; Butte First Nat. Bank v. 
Bell Silver, etc., Min. Co., 8 Mont. 32, 


19 PB 403 [aff 156 U. S. 470, 15 SCt 
440, 39 L. ed. 497]. 
N. Y.—Barson v. Mulligan, 191 


N. Y. 306, 84 NE 75, 16 LRANS 161; 
Argall v. Pitts, 78 N. Y. 239; Trimm 
v. Marsh, 54 N.Y. 599, 13 AmR 623; 
Merritt v. Bartholick, 36. N. Y. 44; 
Packer v. Rochester, ete.,. R. Co., 17 
N. Y. 283; Conley v. Fine, 181, App: 
Div. 675, 169° NYS 162 [rev..100 
Misc. 713, 166 NYS 8383]; Burke v. 
Higgins, 178 App. Div. 816, 166 NYS 
199; Bryan v. Butts, 27 Barb. 503; 
Calkins. ve. Calkins, <3> Barb. | 305; 
Becker v. McCrea, 48 Misc. 341, 94 
NYS 20 [aff 119 App. Div. 56, 103 
NYS 963 (rev on other grounds 193 
N.. Y. 423, 86 NE 463, 23 LRANS 
754)]; Jackson v. Bronson, 19 Johns. 
325; Runyan v. Mersereau, 11 Johns. 
534, 6 AmD 3893; Jackson v. Willard, 
4 Johns. 41; Waters v. Stewart, 1 
Cai. Cas. 47; Bell v. New York, 10 
Paige 49; Astor v. Miller, 2: Paige 68 
ee on other grounds 5 Wend. 

N., D:=-=-MeClory' ‘v-Ricks,. 11. N.=D: 
38, 88 NW 1042. 

Okl.— Yingling 12 
Okl. 64, 69 P 810. 

Or.—Roberts. v. Sutherlin, 4 Or, 
219; Besser v. Hawthorn, 3 Or, 129. 

Utah.—Thompson y. Cheeseman, 
15 Utah 43, 48 P 477. 

[a] Remedy of mortgagee.—Pricr 
to a judgment in foreclosure action, 
the mortgagee’s only remedy for 
possession, and through it for 
rents, is by the appointment of a 
receiver, unless the mortgagor has 
given consent to take possession, 
One Hundred Forty-eighth St. Realty 
Co., Inc. v. Conrad, 125 Misc. 142, 
210 NYS 400. ‘ 

{b] An assignee of the purchaser 
of lands, under an executory con- 
tract of sale, who takes the assign- 
ment as security for the payment of 
a debt, cannot, on default of pay- 
ment, recover possession of his as- 
signor. Campbell v. Swan, 48 Barb. 
CNY.) 109: a 

95. See statutory provisions; and 
supra § 3.) 

96. U. S.—London-Arizona Cons. 
Copper ‘Co. v. Gila Copper Sulphide 
Co., 257 Fed. 324 (Arizona statute). 

Colo.—Monecrieff vy. Hare, 38 Colo. 
Zale Sole pel Cope LECAAN Speadl.O Odie 
Townsend v. Petersen, 12 Colo. 491, 
21 P6419; “-Paeblo, .ete:, <BR: : Coz v. 
Beshoar, 8 Colo. 32,°5 P 639. 

Ind.—Reed v. Ward, 51 Ind, 215; 
Fletcher. v.. Holmes, 32. Ind. , 497; 
Grable v. McCulloh, 27 Ind. 472; 
Morton v. Noble, 22 Ind. 160; Smith 
v. Parks, 22 Ind. 59; Francis v. Por- 
ter, 7 Ind. 213; Reasoner v. Edmund- 


v. Redwine, 
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thereafter.°! The duration of possession by a mort- 
pagee may be limited by an express agreement 


[§ 579] 4. Statutory Provisions. Under some of 
the statutes a mortgage creates a mere lien®* and 
the mortgagor is entitled to retain possession.” 
other states it 1s provided by statute®> that a mort- 
gage shall not be deemed a conveyance, whatever 
its terms, so as to entitle the mortgagee to recover 
possession otherwise than by foreclosure and sale.%¢ 
Such statutes do not apply retroactively to the right 
of possession under mortgages executed prior to 


In 


son, 5 Ind. 393; Jones v. Thomas, 8 
Cisaeee 428; Grimes v. Doe, 8 Blackf. 

Mich.—Dawson vy. Peter, 119 Mich. 
274, 77 NW, 997; Michigan Trust Co. 
v. Lansing Lumber Co., 103 Mich. 
392, 61 NW 668; Hazeltine v. Gran- 
ger, 44 Mich. 503, 7 NW 74; Wagar v. 
Stone, 36 Mich. 364; Albright = v. 
Cobb, 34 Mich. 316; Hoffman v. Har- 
rington, 33 Mich. 392;- Newton v. 
McKay, 30 Mich. 380; Humphrey v. 
Hurd, 29 Mich. 44; Hogsett v. Ellis, 
17. Mich. 351; Newton v. Sly, 15 
Mich. 391; Ladue v. Detroit, etc., R. 
Co., 138 Mich, 380, 87 AmD 759; Van 
Husan v. Kanouse, 13 Mich. 303; 
Crippen v. Morrison, 18 Mich. 23; 
Caruthers vy. Humphrey, 12 Mich. 
270; Baker v. Pierson, 5 Mich. 456, 
But see, Schwarz v. Sears, Walk.’ 
170; Szevens v. Brown, Walk. 41 
(both cases giving effect to the prior 
common-law doctrine). 

Minn.—Orr v. Bennett, 135 Minn. 
443, 161 NW 165, 4 ALR 1396; Rice 
v. St. Paul, ete, R. Co:, .24 Minn; 
aca Adams v. Corriston, 7 Minn. 
oo. 

Mont.—Holland v. Silver Bow 
County, 15 Mont. 460, 39 P 575, 27 
LRA 797; Butte First Nat. Bank v. 
Ee Ne en cig Min. Co., 8 Mont. 

5 aff 156 U. S. 470, 

440, 39 L. ed. 497}. oie a 

Nev.—Douglass vy. Thompson, 35 
Nev. 196, 127 P 561, AnnCas1914¢ 
920; Whitmore v. Shiverick, 3 Nev. 
288; Hyman.v. Kelly, 1 Nev. 179. 
Bhbne oe v. Batoon, 25 

ilippine ; Ranjo v. Sal 
Philippine 436. ( cra ae 

S. C.—Frady y. Ivester, 118 S. Cc. 
Bigs ae Nixon y. Baus tf 
fi r 5 hayer -v. r 
S. G Ba. 395. “ er a 

[a] Contract in mortgage as to 
use of land.—The right of a mort- 
gagor to the full use of the land un- 
til. foreclosure cannot be. contracted 
away in the mortgage. .Orr v. Ben- 
nett, 185 Minn. 443, 161, NW 165, 4 
ALR 1396; Cullen y. Minnesota L. 
& T. Co.,.60 Minn. 6, 61 NW 818. 

[b] Effect of other statute per- 
mitting possession.—A statute pro- 
viding, that a mortgage of. real 
property is not to be deemed a con- 
veyance, whatever its terms, so as 
to entitle the owner of the mortgage 
to recover possession of the real 
property, independent of foreclos+ 
ure, does not prevent the enforce- 
ment of provisions in a mortgage 
entitling the mortgagee to immedi- 
ate possession on default, where an- 
other statute expressly permits pos- 
session by a mortgagee when au- 
thorized by express terms of the 
mortgage. Union Cent. L. Ins. Co. 
v. Jensen, (Mont.) 237 P 518. 

[c] Effect of sale on foreclosure. 
—A sale on foreclosure for the 
amount of a mortgage debt and 
Surrender and cancellation of a 
note and trust deed extinguished any 
right the mortgagee had under a 
trust deed to possession and rents 
and profits, and the mortgagor’s 
statutory right of possession revived 
until the redemption period expired, 
if it was suspended. Plains Loan, 
ete., Co. v. Hood, 76 Colo. 322, 230 
P 1008. 


612 [41 C.3.] 


their passage,®’ although, there is authority to the 
If the mortgagee is in possession, the 
mortgagor has the right to oust him, at any time 
before ‘foreclosure, °° unless the benefit of the stat- 
utes has been waived by a valid agreement or con- 
while providing that the 
possession of the mortgaged premises shall be in 


contrary.°® 


tract.t. Some statutes,? 


97. Blackwood v. Van Vleet, 11 
Mich, 252; Mundy v. Monroe, 1 Mich. 
68; Maddin v. Robertson, 38 Okl. 
526) 133 'P) £1283 Purcell v. ‘Barnett, 
$0. OKI (605; y 121; + Ps n238he Moore jy 
© Dells 27) Okt 1945 111 P3083 

98. Doe v. Countryman, 1 Ind. 
493; Doe v. Woodward, 1 Ind. 446. 
See Grimes y. Doe, 8 Blackf. (Ind.) 
371 (holding that the statute ap- 
plied only to suits commenced after 
the act took effect). 

99. Phillips v. Bond, 132 Ga. 413, 


64 SE 456; Yarlott v. Brown, 192 
Ind. 648, 138 NE 17; Humphrey v. 
Hurd, 29 Mich. 44. 

1. U. Si—Bilger v. Nuvan, 199 


v. Coyle, 


Fed. 549, 118 CCA 23 (Oregon stat- 
ute); Edwards v. Woodbury, 3 Fed. 
14, i McCrary 429 (Minnesota stat- 
ute). 

Mont.—Foster 59 Mont. 
444, 197 P 747. 

Nev.—Douglass v. Thompson, 385 
eee 196, .127- P 561, AnnCasi1914C 

N. Y.—Burke v. Higgins, 178 App. 
Div. 816, 166 NYS 199. : 

Or.—Lambert vy. Howard, 49 Or. 
342, 90 P 150. 

2. See statutory provisions; and 
supra § 3. 

3. _Cal.—Locke v. Moulton, 96 Cal. 
Die SOME “954 -= Malliv.: Arnott. 80. Cal. 
348, 22 P 200; Raynor v. Drew, 72 
Cal. 307, 13° P 866; Skinner v. Buck, 


29 Cal. 253; Fogarty v. Sawyer, 17 
Cal. 589; Johnson v. Sherman, 15 
Cal. 287, 76 AmD 481; Haffley v. 


Maier, 13 Cal. 13; McMillan v. Rich- 


ards, 9 Cal. 365; 70 AmD 655. 
Iowa.—Whitley v. Barnett, 151 
Iowa 487, 131 NW 704; Harrington 


v. Foley, 108 Iowa 287, 79 NW 64; 
White v. Rittenmyer, 30 Iowa 268; 
Courtney v. Carr, 6 Iowa 238; Hall 
v. Savill, 3 Greene 37, 54 AmD 485. 
Nebr.—Pettit v. Louis, 88 Nebr. 
496, 129 NW 1005, 34 LRANS 356. 
S| D.—West Vi. Middlesex Banking 
Co., 33 S. D. 465, 146 NW 598; State 
v. Mellette, TCeSA D201. oe Nw 395. 
4. Receivership see infra § 643. 
5. U. S.—Russell v. Ely, 2 Black 
575, 17.L. ed. 258. 
Ark.—Lesser v. 142 Ark. 
LED, 


320, 219 SW 15. 
Cal.—Cameron v. Ah Quong, 
Caley 3774 8165 4 P-- 96 Breeman,' wv. 
Campbell, 109 Cal. 360, 42 P 35. 
Ill.— Blain v. Rivard, 19 Ill. A. 477. 
Iowa.—Hakes v. North, 199 Iowa 
995, 203 NW 238; Whitley v. Bar- 
nett, 151 Iowa 487, 131 NW 704. 
Kan.—Jaggar v. Plunkett, 81 Kan. 
565, 106 P 280, 25 LRANS 935. 
Ky.—McKenney v. Page, 146 Ky. 
682, 148 SW 382. 
Md.—Wilmer y. Light Street Sav., 
etc., Assoc., 143 Md. 272,'122 A 129. 
Minn.—Rogers v, Benton, 39 Minn. 
39, 38 NW 765, 12 AmSR 613. 
Miss.—Dickerson v. Thomas, 68 
Miss. 156, 8 S 465. 
Nebr.—Pettit v. Louis, 88 Nebr. 
496, 129 NW 1005, 34 LRANS 356. 
Nev.—Douglass v. Thompson, 35 
~ 127 P 561, AnnCasi1914C 


Nev. 196, 

N. Y.—Wehrum v. Wehrum, 179 
App. Div. 814, 167 NYS 295 [app 
dism 227 N. Y. 611 mem, 125 NE 926 
mem]; Deutsch v. Haab, 135 App. 
Div. :156;2A19 NYS!) 9115 Hoye iy 
Bridgewater, 134 App. Div. 255, 118 
NYS 951; Leavitt v. Waldemar Co., 
88 Misc. 285, 151 NYS 832. 

N. D.—Nash v. Northwest Land 
Co., 15 N. D. 566, 108 NW 792. 


Reeves, 
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contrary.® 


Oh.—Stripe v. National Fireproof- 


ing .Co.,..5, Oh. A. 210. 
Okl.—Webb_ v. Semans, TOSS OKT, 
(2. 235° P1074: 


Or.—Lambert v. Howard, 49 Or. 
Say eai9| Oi) wie Oar 

Pa.—Guthrie v. Kahle, 46 Pa. 331; 
Bingham y. Secure Bldg., etc., As- 
SOC. 20. ban Dist. Lis. 

S. D—West v. Middlesex Banking 
Co., 33 S. D. 465, 146 NW 598 


Tex.—Kerr v. Galloway, 94 Tex. 
641, 64 SW 858. 
Wash.—Gustin  v. Crockett, 44 


Wash. 536, 87 P 839; Fuhrman v. 
Power, 43 Wash. 533, 86 P 940. 

Wis.—Jordan v. Warner, 107 Wis. 
539, 82 NW 946. 

Eng.—Stevens:v. Lord, 2 Jur. 92. 

[a] Nature of entry.—(1) ‘‘To be 
legal the possession [of :a mort- 
gagee] must have been taken in good 
faith, free from deceit, fraud or 
wrong, and without violation of any 
contract relation with the mortgagor.” 
Jaggar v. Plunkett, 81 Kan. 565, 567, 
106 P2280,°25 LRANS? 935.) (2) “To 
acquire the rights of a mortgagee in 
possession, the mortgagee must en- 
ter with the mortgagor’s consent, 
or otherwise lawfully, an entry un- 
der circumstances. constituting a 
trespass being insufficient. Herr- 
mann v. ‘Cabinet Land Co., 217 N. Y. 
526, 112 NE 476 [rearg den 218 N.Y. 
TOO; WS SINE OS TAR. “Howells: vy. 
Leavitt, 95 N. Y. 617. 

[b] Consent of mortgagor.—Pos- 
session taken by consent of the 
mortgagor or under an agreement by 
which he constitutes the mortgagee 
his agent to manage the estate gives 
the latter the rights of. a mortgagee 
in possession. Jones v. Rigby, 41 
Minn. 530, 43 NW 390; Walker v. 
Alexander, 24 Pa. Co. 345. 

[c] Defective foreclosure.—W here 
possession was gained under foreé- 
closure proceedings, the mortgagee 
occupies the position of a “mort- 
gagee in possession,’ although such 
proceedings were defective or even 
voidable for irregularity. Bryan v. 
Brasius, 162 U. S. 415, 16° SCt 803, 
40,.L. ed. 1022; Raggio v. Palmtag, 
Lb5¢ Cal. 2 795..103 .R 31226 Blain @ vs 
Rivard, 19 Ill... A. 477; Stripe. v: Na- 
tional Fireproofing Co.,-5 Oh. A. 210; 
Webb v. Semans, 110 Okl. 72, 235 P 
1074; West v. Middlesex Banking 
Co., 33S. D. 465, 146 NW 598; Stev- 
ens v. Lord, 2 Jur. 92. 

{d] Other illustrations.—(1) One 
is entitled to the rights of a mort- 
gagee in possession where he has 
obtained lawful possession before de- 
fault and has continued to hold it 
thereafter (Winslow v. McCall, 32 
Barb. (N. Y.) 241);.(2) or where he 
enters under a deed given by the 
mortgagor in settlement of the debt 
(Wilmer v. Light Street Sav., ete., 
Assoc., 1438 Md..272; 122) Aq~.129; 
Dickerson v. Thomas, 68 Miss. 156, 
8 S 465); (83) or where a mortgagee, 
having the right of possession under 
the mortgage, purchases at an in- 
valid sale made by him under the 
power of sale (Lesser v. Reeves, 142 
Ark, 320, 219 SW 15); (4) or where 
the holder of an invalid tax deed, 
after taking peaceful possession, 
acquires a subsisting mortgage un- 
der which default has been made 
(Jaggar v. Plunkett, 81 Kan. 565, 106 
P 280; -25° IGRANS ~936. | Pettit ov. 
Louis, 88 Nebr. 496, 129 NW 1005, 34 
LRANS 356). 

[e] Wrongful entry.—The neg- 
lect of the mortgagor to assert his 


[§§ 579-580. 


the mortgagor, expressly allow a stipulation to the 


[§ 580] 5. Mortgagee in Possessiont—a. Who Is 
Mortgagee in Possession. 
possession’’ is applied to one who has lawfully® 
acquired actual possession of the premises mort- 
gaged to him,® standing upon his rights as mort- 


The term ‘‘mortgagee in 


right to possession does not make 
a mortgagee, who has wrongfully 


entered, rightfully in possession as 
against one claiming under the 
mortgagor. Galloway v. Kerr, (Civ. 


A.) 63 SW 180 [rev on other grounds 
94 Tex. 641, 64 SW 858]. 

{f] Right as mortgagee in pos- 
session not shown.—(1) Pntry after 


extinguishment of lien by limita- 
tions. Faxon vy. All Persons, 166 
Cate TOT? 4 13Ts PLA lOR OSL ALL OM ES 


1209; Morford v. Wells, 68 Kan. 122 

74 P 615; McDaniel v. Short, 127 
Miss. 520, 90 S$ 186. (2) Entry after 
foreclosure barred without objection 
on the part of the mortgagor. Ban- 
ning v. Sabin, 45 Minn. 431, 48 NW 
8, (3) Possession obtained under 
void foreclosure proceedings. MHerr- 
mann y. Cabinet Land Co., 217 N. Y. 
526, 112 NE 476; Burke v. Higgins, 
178 “App. “Div. -8165">* 1667 NS SLoSE 


McClory v. Ricks; 11 N.°D. 38,° 88 
NW 1042. (4) Possession under 
fraudulent judgment on mortgage. 


Gustin v. Crockett, 44 Wash. 536, 87 
P' 839. : 

6. Cal.—Cory Vv. Santa Ynez 
Land, etc., Co., 151 Cal. 778, 91 P 647. 

Del.—Stoeckle v. Rosenheim, 11 
Del. Ch.' 30, 95 A’ 300. 

Me.—Holbrook v. Greene, 98 Me. 
LAL: DG AS G5o. 

Minn.—Cullen v. Minnesota L. & 
T. Co., 60 Minn. 6, 61 NW 818, 

Nebr.—Baker _ v. Grand Island 
Banking Co., 4 Nebr. (Unoff.) 100, 93 
NW 428. 

N. J.—Cohn v. Plass, 85 N. J. Eq. 
153, 95 Al LOtE Yelesias v.» Deweyan 
60UN. J. Eq: 62; 47 “Av 59. 

N. Y.—Townshend v. Thomson, 139 
Nea as coe ONG Gores 

Wash.—Fuhrman 43 
Wash. 533, 86 P 940. 

Wis.—Hennesy v. Farrell, 20 Wis. 
42. 

_ Eng.—Sloane v. Mahon, Dr. & Wal. 
189; Flint v. Walker, 5 Moore P. C. 
179, 138 Reprint 459. 

Ont.—Frost v. Hines, 12 Ont. 669. 

[a] Character of possession.—To 
give the rights of a “mortgagee in 
possession” it is not necessary that 
the possession should be so visible, 
notorious, and exclusive as would be 
required to acquire a title by dis- 
seizin. Holbrook v. Greene, 98 Me. 
171, 56 A 659. 

[b] Giving notice—A mortgagee 
taking possession in the absence of 
the mortgagor is not required to give 
personal notice thereof to the mort- 
gagor or his assigns. Holbrook v. 
Greene, 98 Me. 171, 56 A 659 

{c] Void foreclosure without ac- 
tual possession.—A mortgagee is not/ 
a mortgagee in possession with the 
rights of such, by reason of his void 
foreclosure of the mortgage, he not 
having taken actual possession, al- 
though he paid the taxes. Towns- 
hend v. Thomson, 139 N. Y. 152, 34 
NE 891; Fuhrman vy, Power, 43 
Wash. 533, 86 P 940. 

[d] Possession of part—(1) A 
mortgagee in possession of part, al- 
lowing the mortgagor to retain the 
rest, is not chargeable, at the suit 
of a subsequent encumbrancer, as 
constructively in possession of the 
whole. Soar v. Dalby, 15 Beav. 156, 
51 Reprint 496. (2) A. mortgagee 
taking possession of a farm. will not 
be charged as a mortgagee in pos- 
session of the copses or timber, the 
property of which was expressly re- 
served to the mortgagor by the 
mortgage, notwithstanding the 


v. Power, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


. the 


§§ 580-581] 


gagee and not claiming under another title,” for the 
purpose of enforcing his security upon such prop- 
erty or making its income help to pay his debt; 
but the mere fact that the mortgagee receives the 
rents and profits does not constitute him a mort- 
gagee in possession,® unless he takes the rent in 
such a way as to take out of the hands of the 


mortgagor the management and 
estate.!° 


In some jurisdictions it is essential that 
the possession 6f the mortgagee be acquired with 


MORTGAGES 


session.!4# 


control of the 


the consent of the mortgagor," at least before fore- 


mortgagee restrained the mortgagor 
from cutting the timber. Simmins 
Veesnimey, 62 Ch. Dr 173. 

[e] Sale of part of land within 
inclosure.—The inclosure by a mort- 
gagee of the mortgaged land, with 
other lands belonging to the mort- 
fSagee, does not cease to be evidence 
of possession of the mortgaged land 
by the mortgagee on his selling and 
giving possession to a vendee of a 
small part of the other land within 
inclosure. Cory v. Santa Ynez 
Pande ete se )iGar,. 715 1. Cals. F738;2 91P 

[f] Mixed possession.—The rela- 

tionship of mortgagor and mort- 
gagee precludes any mixture of 
possession as tenants in common. 
Doe v. Tunnell, 6 Del. 320. 
_ [gs] A mortgagee of an undivided 
interest in land who enters upon the 
whole tract without opposition from 
a cotenant of another undivided in- 
terest does not thereby become a 
mortgagee in possession of the 
whole. Davenport v. Turpin, 41 
Cal. 100. 

{h] Lienholder living with pos- 
sessor.—A lienholder living in the 
family 'of a homestead claimant, 
who is in possession of the prop- 
erty as a homestead, is not to be 
deemed a mortgagee in possession, 
Baker v. Grand Island Banking Co., 
4 Nebr. (Unoff.) 100, 983 NW 428. 

[i] Possession by another. — 
Where one has peaceably gone into 
possession by direction of the mort- 
gage after breach of condition of the 
mortgage, his possession is that of 
the mortgagee. Hennesy v. Farrell, 
20 Wis. 42. 
7. ou oe v. Turpin, 41 

Del.—Stoeckle v. Rosenheim, 11 
Del. Ch.- 30;; 37,, 95. A 300° [cit Cyc]. 

Iil.—Rogers v. Herron, 92 Ill. 583; 
Cable v. Ellis, 86 Ill. 525. 

Iowa.—Whitley v. Barnett, 151 
Iowa 487, 489, 181 NW 704 [cit Cyc]; 
Gray v. Nelson, 77 Iowa 63, 41 NW 
566; Barnett v. Nelson, 46 Iowa 495. 

Kan.—Morford v. Wells, 68 Kan. 
122, 74 P 615; Kelso v. Norton, 65 
ote 778,782, 70 P 896, 93 AmSR 

Ky.—Gault v. Equitable Trust Co., 
ions Ky. 578, 38 SW 1065, 18 KyL 
1038. 

Md.—yYoung v. Omohundro, 69 Md. 
424, 16 A 120. 

Mass.—Newall v. Wright, 3 Mass. 
138, 3 AmD 98. 

Minn.—Rogers v. Benton, 39 Minn. 
39, 43, 38 NW 765, 12 AmSR 613. 

N. Y.—Morris v. Budlong, 78 N. Y. 
5438; Burke v. Higgins, 178 App. Div. 
816, 166 NYS 199; Ireland v. U. S. 
Mortgage, ete., Co., 72 App. Div. 95, 
76 NYS 177 [aff 175 N. Y. 491 mem, 
67 NE 10838 mem]. 

. Oh.—Anderson vy. Lanterman, 27 
Oh. St. 104. 

Eng.—Parkinson y. Hanbury, L. 
R. 2 H. L. 1, 18 ERC 411; Blenner- 
hassett v. Day, 2 Ball. & B. 125; 
Page v. Linwood, 4 Cl. & F. 399, 7 
Reprint 154. 

Ont.—Court v, Holland, 29 Grant 
Chee 9. 

See Freiknecht vs Meyer, 38 N. J. 
Eq. 315 (where a mortgagee has 
taken possession, not simply under 
his mortgage, but under a _ valid 
sheriff's. deed on execution against 


the mortgagor for an independent 
debt, there can be no redemption). 
[a] Taking lease from mortgagor. 
—The possession of the mortgagee 
under a lease from the mortgagor 
does not constitute the former a 
“mortgagee in possession” in_ the 
technical sense of the term. Court 
v. Holland, 29 Grant Ch. (Ont.) 19. 
[b] Lessee acquiring mortgage.— 
(1) The taking of a mortgage by one 
in possession under a lease does not 
constitute such person a mortgagee 
in possession, unless he elects to 
hold under the mortgage or does 
something equivalent thereto. Wood 
v. Felton, 9 Pick. (Mass.) 171; 
Newall v. Wright, 3 Mass. 138, 3 
AmD (98; Constant v. Barrett, 13 
Misc. 249, 84 NYS 163. (2) The fact 
that a lessee of premises whose es- 
tate had terminated by the death of 
the lessor was the holder of a mort- 
gage on the premises did not consti- 
tute the lessee a mortgagee in pos- 
session without regard to the con- 
sent of the mortgagor, where the 
lessee did not claim to hold under 


the mortgage exclusively. Barson 
v. Mulligan, 191 N. Y. 306, 84 NE 
75, 16 LRANS 151 (holding irrele- 


vant evidence showing that! the ten- 
ant held the mortgage before the 
death of the tenant by curtesy, and 
assigned it before his death, as col- 
lateral security only). 

, 8 Marshall v. Pierce, 136 Ga. 543, 
71 SE 893; Kortright v. Cady, 21 
N.Y. 343; 778 -AmD 145; ;Blessett -v. 


Turcotte, 23 N. D. 417, 136 NW _ 945;, 


Parkinson v. Hanbury, L. R. 2)>H. L. 
1, 18 ERC 411; Noyes v. Pollock, 32 
En..2 Ds 53% : 

{a] Presumption.—A mortgagee, 
who, after condition broken, but 
before foreclosure, takes possession, 
will be presumed to do so to collect 
the rents and profits and apply them 
on the debt. Blessett v. Turcotte, 23 
N. D. 417, 186 NW 945. 

9. Iowa.—Whitley v. Barnett, 151 
Iowa 487, 131 NW 704. 
N. J.—Lockard v. 

(Ch.) 25 A 512. 

N. Y.—Mulcahy v. Weber, 98 Misc. 
266, 162 NYS 985. 
gi Aenea Noxies v. Pollock, 32,Ch. D. 

Ont.—Frost v. Hines, 12 Ont. 669; 
Thomson v. Stikeman, 30 Ont. L. 
123, 5 OntWN 555, 17 DomLR 205 
[dism app 29 Ont. L. 146, 4 OntWN 
1546, 14 DomLR 97]. 

See In re Sweeney, 212 Fed. 1, 128 
CCA 483 (mere notice by the pledgee 
of a mortgagee of an asserted right 
to collect rents is not equivalent to 
actual possession); Cullen vy. Minne- 
sota L. & T. Co., 60 Minn. 6, 61 NW 
818 (the collection of rents by the 
mortgagee from the mortgagor’s ten- 
ant under a mortgage providing that 
the mortgagee might so do on a 
failure to pay interest, taxes, or in- 
surance, does not make the mort- 
gagee one in possession). 

[a] Rule applied in an action for 
injuries by tenant. Mulcahy v. 
Weber, 98 Misc. 266, 162 NYS 985. 

10. Mulcahy v. Weber, supra; 
Noyes v. Pollock, 32 Ch. D. 53; Frost 
v. Hines, 12 Ont. 669. 

11. Rogers v. Benton, 39 Minn. 
39, 38 NW 765, 12 AmSR 613; Nash 
v. Northwest Land Co., 15 N. D. 566, 
108 NW 792. 


Hendrickson, 


eee ae ae 
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questioned right of a mortgagee lawfully in pos- 
session to retain 
satisfaction of his mortgage debt,'®> and this pos- 
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closure proceedings,’? while in others his consent is 
not necessary if the possession is acquired in a 
peaceful and lawful manner.’® 
cases it has been held that a grantee in an absolute 
deed intended as security is a mortgagee in pos- 


In a number of 


It is the un- 


it until he has received full 


Entry with consent to foreclose 
see infra XX, 

12. Barson v. Mulligan, 191 N. Y. 
306, 84 NE 75, 16 LRANS 151; West 
v. Middlesex Banking Co., 33 S. D. 
465, 146 NW 598. 

[a] Nature of consent.—‘“When- 
ever it appears that the mortgagor 
has consented, either expressly or 
impliedly, by contract or conduct, to 
the entry of the mortgagee, for pur- 
poses, or under circumstances, not 
inconsistent with their relative legal 
rights under the mortgage, the pos- 
session of the mortgagee may prop- 
erly be regarded as lawful. So, on 
the other hand, when the entry of 
the mortgagee is effected by the con- © 
sent of the mortgagor under a rela- 
tion that is hostile to, or inconsistent 
with, the legal rights of the parties 
under the mortgage, then the mort- 
gagee’s possession must stand or fall 
without reference to his mortgage.” 
Barson v. Mulligan, 191 N. Y. 306, 
322, 84 NE 75, 16 LRANS 151. 

[b] Surrender of possession by 
foreign corporation.—Where a for- 
eign corporation which has, in pur- 
suance of the laws of the state un- 
der which it was incorporated, exe- 
cuted to the state treasurer of that 
state a mortgage covering ‘all. its 
lands and personal property then or 
thereafter belonging to the corpora- 
tion and all its rights and franchises 
voluntarily surrenders possession to 
the state treasurer, it thereby waives 
compliance with any conditions 
precedent to the taking of posses- 
sion. Nichols v. Mase, 94 N. Y. 160. 

13. Cameron v. Ah Quong, 175 
Cal. 377, 165 P 961; Faxon v. All Per- 
sons, 166 Cal. 707, 187\P 919, LRA 
1916B 1209; Jaggar v. Plunkett, 81 
Peres 565, 567, 106 P 280, 25 LRANS 

Be 

“It is not essential to the status 
of a mortgagee in possession that 
possession should have been taken 
under the mortgage, nor with the 
consent of the mortgagor. It is 
enough if the possession be peace- 
ably and legally acquired.” Jaggar 
v. Plunkett, supra. 

Peaceable entry to foreclosure see 
infra XX. 

14. U. S.—Peugh v. Davis, 113 U. 
Si 1542, . bY SSCti6 225% 281, ed. 1227 
Wann v. Coe, 31 Fed. 369. 

Cal.—Mahoney v. Bostwick, 96 
Cals 53,/ 30° P 1020; 31 “AmSRY 175: 
Husheon vy. Husheon, 71 Cal. 407, 12 
P 410. 

Ill.— Jackson v. Lynch, 129 Ill. 72, 
21 NE 580, 22 NE 246. 

Ky.—Frey v. Campbell, 3 SW 368. 

Mich.—Enos v. Sutherland, 11 
Mich. 538. 

Nebr.—Cullen v. Casey, 1 Nebr. 
(Unoff.) 344, 95 NW 605. 

N. J.—Budd v.. Van Orden, 33 N. J. 
Eq. 143 [aff 33 N. J. Eq. 564]. 

Wis.—Jordan v. Warner, 107 Wis. 
539, 83 NW 946. 

15. U. S.—Bryan v. Kales, 162 U. 
S. 411, 16 SCt 802, 40° L. ed. 1020; 
Brobst v. Brock, 10 Wall. 519, 19 
L. ed. 1002; Russell v. Ely, 2 Black 
575, 17 L. ed. 258; Bilger v. Nunan, 
199 Bed. 549, 118 CCA 23 [aff 186 
Fed. 665] (Oregon statute); Moulton 
v. Leighton, 338 Fed. 143; Edwards v. 
Wray, 12 Fed. 42, 11 Biss. 251; Kibbe 
v. Dunn, 14 F. Cas. No. 7,753, 5 Biss. 
233 [aff 93 U. S. 674, 23 L. ed. 1005]. 
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session he may defend by appropriate actions,1® 
transfer or assign to a third person,** or voluntarily 
surrender ;!§ but he does not lose his rights by being 


Ark.—Wells v. Rice, 34 Ark. 346. 

Cal—Cameron v. Ah Quong, 175 
Calouiau oor ser OCIS’ MEildrethy sive 
James, 109 Cal. 299, 41 P 1038; 
Green vy. Thornton, 8 Cal. A, 160, 96 
P 382, 

Del.—Doe v. Tunnell, 6 Del. 320. 

Ga.—Dottenheim v. Union Sav. 
Bank, etc., Co., 114 Ga. 788, 40 SE 
825. 

Ill.—Emory v. Keighan, 88 Ill. 482; 
Dickason v. Dawson, 85 Ill. 53; Kil- 
gour v. Gockley, 83 Ill. 109; Harper 
Vie bly.) 10) D1 .5815) Holt pyagkees, 144 
ill. 30; Springer v. Lehman, 50 Ill. 
A. 139; Nicholson v. Walker, 4 Ill. A. 


404, 
ind.—Yarlott v. Brown, 192 Ind. 
73 Kan. 


648, 1388 NE 17. 
Kan.—Walters v. Chance, 
680, 85 P 779; Stouffer v. Harlan, 68 
Kan. 135, 74 P 610, 104 AmSR_ 396, 
64 LRA 320; Equitable Mortg. Co. v. 
Gray, 68 Kan. 100, 74 P 614; Kelso v. 
Norton, 65 Kan. 778, 70 P 896, 93 
AmSR 308. 
Ky.—Dougherty v. Kercheval, 1 
A; K. Marsh. 52; McMichael v. Mc- 
Michael, 3 Ky. Op. 618. 
Me.—Jewett v. Hamlin, 68 Me. 172. 
Md.—Beall v. Harwood, 2 Harr. & 
J. 167, 3 AmD 5382. 


Mich.—Reading v. Waterman, 46 
Mich. 107, 8 NW 691. f 
Minn.—Jones v. Rigby, 41 Minn. 


530, 48 NW 390; Martin v. Fridley, 
23 Minn. 13; Pace v. Chadderdon, 4 


Minn, 499. 

Miss.—Dickerson v. Thomas, 68 
Miss. 156, 8 S 465; McIntyre v. 
Whitfield, 21 Miss. 88. 

Mo.—-Hubble v. Vaughan, 42 Mo. 
138. 

Mont.—Fee v. Swingly, 6 Mont. 


596, 13°P 375. 

Nebr.—Pettit v. Louis, 88 Nebr. 
496, 129 NW 1005, 34 LRANS 356. 

N. H.—Salvage v. Haydock, 68 N. 
H. 484, 44 A 696. 

N. J.—Wright v. Wright, 7 N. J. 
i, 175,,11 AmD, 546. 

N. Y.—Madison Ave. Baptist 
Church v. Oliver St. Baptist Church, 
73 N. Y. 82; Hubbell v. Moulson, 53 
Neo Y: 6225.0 1857AmR 51951 Miner! ov. 
Beekman, 50 N. Y. 337, 14 AbbPrNS 
1; Kortright v. Cady, 21 N. Y. 343, 
78 AmD 145; Pell v. Ulmar, 18 N. Y. 
139; Mickles v. Townsend, 18 N. Y. 
575; Kelly v. Struth, 164 App. Div. 
705, 150 NYS 391; Becker v. McCrea, 
149 App. Div. 211, 183 NYS 771 [app 
dism 209 N. Y. 572, 103 NE 1121 
(judg aff 214 N. Y. 632, 108 NE 
1089)]; Iuunny v. McClellan, 116 App. 
Div. 473, 101 NYS 812; Barsoniv. 
Mulligan, 66 App. Div. 486, 73 NYS 
262; Dunning vy. Fisher, 20 Hun 178 
fatty 85) N.Y... 20). 39 Am mR) elias 
Sahler v. Signer, 44 Barb. 606; Wins- 


low v. McCall, 32 Barb. 241; Bolton 


v. Brewster, 32 Barb. 389; Casey v. 
Buttolph, 12 Barb. 6387; Fogal_v. 
Pirro, 23 N. Y. Super. 100, 17 AbbPr 
113; Olmsted v. Elder, 4 N. Y. Super. 
325 [rev on other grounds 5 N. Y. 
144]; Becker v. McCrea, 48 Misc. 341, 
94 NYS 20 [aff 119 App. Div. 56, 103 
NYS 963 (rev on other grounds 193 
N. Y., 423, 86 NE, 463, 23 LRANS 
754)]; Catlin v. Rea, 35 Misc. 535, 71 
NYS 12117; White v. Wagner, 31 
Mise. 408, 65 NYS 541; Randall v. 
Raab, 2 AbbPr 307; Fox v. Lipe, 24 
Wend. 164; Watson vy. Spence, 20 
Wend. 260; Phyfe v. Riley, 15 Wend. 
248, 830 AmD 55; Bell v. New York, 
10 Paige 49. 

N. C.—Weathersbee v. 
175 N. C. 234, 95 SEH 491. 

N. D.—Blessett v. Turcotte, 20 N. 
D. 151, 127, INW> 505. 

Okl.—Harding v. Garber, 20 Okl. 
11, 93 P 589; Gillett v. Romig, 17 
Okl. 324, 87 P 325 [app dism 205 U. 
S. 5385, 27 SCt 789, 51 L. ed. 919]. 


Goodwin, 


L778, 91 P 647; 


MORTGAGES 


Or.—Caro v. Wollenberg, 68 Or. 
420, 186 P 866; Lambert v. Howard, 
49 Or. 342, 90 P 150; Cooke v. Cooper, 
18 Or. 142, 22 P 945, 17 AmSR 709, 
7 LRA 2738; Roberts v. Sutherlin, 4 
Or. 219. 

Pa.—Bingham v. Secure Bldg., etc., 
Assoc., 26 Pa. Dist. 173, 174 [quot 
Cyc]. 

Philippine-—Montanez vy. Provin- 
cial Sheriff, 18 Philippine 119. 

S. C.—Francis v. Francis, 78 S. C. 
178, 58 SE 804. 

Tex.—Bateson v. Choate, 85 Tex. 
239, 20 SW 64; Rodriguez v. Haynes, 
76 Tex. 225, 13 SW 296; Bosse v. 
Johnson, 73 Tex. 608, 11 SW _ 860; 
Loving v. Milliken, 59 Tex. 423; 
Hannay v. Thompson, 14 Tex. 142; 
McCamant v. Roberts, (Civ. A.) 25 
SW 731; Baker v. Collins, 4 Tex. 
Civ. A. 520, 23 SW 493. 

Vt.—Lapoint v. Sage, 90 Vt. 560, 99 
A 233. 

Wash.—Investment Securities Co. 
v. Adams, 37 Wash. 211, 79 P 625. 

Wis.—Citizens’ Sav., ete, Co. v. 
Rogers, 162 Wis. 216, 223, 155 NW 


155 [cit Cyc]; Brinkman v, Jones, 44 
Wis. 498; Hennesy v. Farrell,’ 20 
Wis. 42; Stark v. Brown, 12 Wis. 
572, 78 AmD 762; Tallman v. Ely, 6 
se 244; Gillett v. Eaton, 6 Wis. 
0 


Wyo.—Bolln v, La Prele Live Stock 
Co., 27 Wyo. 335, 196 P' 748. 

Eng.—Davy v. Barker, 2 Atk. 2, 
26 Reprint 399; Brine v. Hartpoole, 
15 Vin. Abr. 467. 

N. S.—Mahon v. Gannon, 19 N. S. 
218, 7 CanLTOccNotes 325. 

Ont.—Lusk v: Perrin, 19 OntWN 
58. 

{a] As affecting title-—The mere 
right where the mortgagee goes into 
possession with the consent of, the 
mortgagor to retain possession is not 
an attribute of title; the mortgagee 
holds simply a chose in action se- 
cured by a lien. Packer v. Roches- 
ter} ete), R. (Co.," 17 ONS TY. 283% One 
Hundred Forty-eighth St. Realty Co., 


Ine, v. Conrad, 125 Misc. 142, 210 
NYS 400. 
[b] That the mortgagee holds in 


trust for the mortgagor does not 
alter his right to possession until 
the mortgagor shows a_ superior 
right. Weathersbee v. Goodwin, 175 
N.C. 234, 95 SH 491. 

{c] - Effect of expiration of agree- 
ment for possession.—The fact that 
an agreement under which the mort- 
gagee is in possession has expired 
does not change the rule. Frink v. 
Le Roy, 49 Cal. 314. 

{d] Foreclosure barred.—A mort- 
gagee in possession of mortgaged 
premises has the right to retain 
possession as long as the secured 
debt is unpaid, although foreclosure 
is barred by limitations. Cory v. 
Santa Ynez Land, ete., Co., 151 Cal. 
Burns vy. Hiatt, 149 
Cal. 617; 87% P 196) 217°AMSR 1575 
Craig v. Gomes, 47 Cal! A. 728, 190 P 
1060; Yarlott v. Brown, 192 Ind. 648, 
138 NE 17; Kelso v. Norton, 65 Kan. 
778, 70 P 896, 93 AmSR 308; Pettit v. 
Louis, 88 Nebr. 496, 129 NW 1005, 
34 LRANS 356; Cherrington v. South 
Brooklyn R. Co., 180 App: Div. 659, 
168 NYS 322; Hlliott v..C. C: Slaugh- 
ter Co.,'\(Tex. Civ. A.) 7236 SW 1114. 

fe] Dien for board of mort- 
gagor’s sons.—A mortgagee in pos- 
session is not entitled to a lien on 
the land for amount due him by the 
mortgagor for the board of the mort- 
gagor’s sons during such possession, 
Morgan v. Mahony, 124 Ark. 483, 187 
SW 683. 


16. Miner v. Stevens, 1 Cush. 
(Mass.) 482; Bingham v. Secure 
Bldg., etc., Assoc., 26 Pa. Dist. 173 


{quot Cyc]; Frizzle v. Dearth, 28 


For later cases, developments and changes in the law see cumulative Annotations, same title; page 
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temporarily or involuntarily dispossessed,’® and he 
cannot be deprived of it by any act of the mort- 
gagor or one claiming under him,” short of a re- 


Vt. 787. 
17. Ala.—Stewart v. Hill, 209 Ala. 
457, 96 S 429; Duval v. McLoskey, 1 
Ala. 708. 
Cal.—Lapique v. Waish, 50 Cal. A, 
82,,195,.P 296. 
iy. Mensa Cond. 


Ill.—Union Mut. 
Slee, 123 Ill. 57, 12 NE 543, 13 “NE 
Gillett v. Hiékling, 16 Ill, A. 


2225 
392. F 

Mo.—Pickett v. Jones, 63 Mo. 195. 

Mont.—Alderson v. Marshall, 7 
Mont. 288, 16 P 576. 

N. H.—Jewell v. Huckins, 79 N. H. 
153, 106 A 480. 

N. Y.—Hubbell v. Moulson, 53 N. 
Y. 225, 13 AmR 519; Miner v. Beek- 
man, 50. N.Y: 337,.14 AbbPrNS’ ‘4. 

Eng.—De Verges v. Sandeman, 
[190hiy J). Ons i7 0: 

N. B.—Doe v. Hanson, 8 N. B. 427. 

18. Beer v. Haas, 40 La. Ann. 413, 
4 S 326; Bingham y. Secure Bldg., 
ete; .Assoc., 926) Pa. Dist}i173! 174 
[quot Cye]. But see In re Pry- 
therch, 42 Ch. D. 590 (holding that a 
mortgagee in possession cannot get 
rid of his responsibilities by relin- 
quishing possession at his own 
pleasure). 

19. 
235, 142 NW 198; Rogers v. Benton, 
39 Minn. 39, 38 NW 765, 12 AmSR 


613; Townshend. vy. Thom 

N. ¥. 152, 34 NE 891. iler 
[a] Regaining possession. — A 

mortgagee in possession, who has 

been wrongfully deprived of the 

possession by the owner of the 

equity of redemption, may again 


peaceably enter into possession, and 
thus be restored to his rightful po- 
sition. Townshend y. Thomson. 
139 N. Y. 152, 34 NE 891, i 
20. Cal.—Spect v. Spect, 88 Cal. 
437, 26 P 203, 22 AmSR 314, 13*LRA 
ae eee te “ Cummings, 75 Cal. 
, ; apiaue v. 5 
Cal, A. 82, 195 P 296 AF ease) be 
K<Kan.—Stouffer v. Harlan 3 
307, 114 P 385. Po fname 
Me.—American Agricultural Chem- 


ical Co. vy. Walton, 11 5 
leah Gs 6 Me. 459, 102 


Minn.—Longfellow y. Fi 
Minn. 307, 72 NW 118. sa od a 
Mo.—Hardwicke v. Barnes, 179 


Mo. a 386. 166 SW 826. 
ont.—Foster v. Coyle 
144, 197 P 747 Lec de 

. Y.—Townshend vy. Thomson,.139 
N. ¥. 152, 34 NE 891; Chase vy. Peck, 
21 N. Y. 581; Dunning y. Fisher, 20 
Hun 178 [rev on other grounds 85 
ae 30, 39 AmR 627]. 

kl.—Webb v. Semans, 1 
298 Leads 10 Okl. 72, 

a.—Bingham y. Secure Bldg., etc 
Assoc., 26 Pa. Dist. 173 ‘Tauot 
Geen » 174 [quot 
rovwaygieiaty." v. Gassett, 18 Vt, 

Eng.—James Vi" Bl0Us pou SWwa: 
234, 36 Reprint 844, 18 WRC lee 

[a] Act of mortgagor.—The right 
to maintain trespass against the 
mortgagee in rightful | possession 
was not gained by the mortgagor 
entering the inclosure of the. mort- 
gagee, which included other lands in 
addition to those mortgaged, pitch- 
ing a tent on the mortgaged land 
and marking’ the corners of. it, and 
commencing to set fence posts, he 
then being notified by the mortgagee 
that he was trespassing, and warned 
to desist, and disregarding this, be- 
ing forcibly removed with his be- 


longings twenty days after his entry. - 


Cory v. Santa Ynez Land, ete., Co., 
Td Calaruss8), Salve 64ir, 

[b] Persons claiming under mort- 
gagor.—(1) The subordination of the 
mortgagee’s possession to alimony 
decreed to the divorced wife of the 
mortgagor is improper. 


and note number. 


Cummings 


Finley v. Erickson, 122 Minn, 


4 


- démption or Boplete satisfaction of the mortgage 
debt,?? or a valid and sufficient tender thereof,?? or 
by a judgment creditor or purchaser at execution 
A mortgagee in possession is generally re- 
garded as a constructive trustee,** being subject to 
an accounting by the mortgagor and those claiming 
under him,”° and he is bound to manage the property 
in a reasonably prudent and careful manner, so as 
to keep it in a state of good preservation and make 
He may carry on a business for a 
reasonable time,?? and is responsible for waste or 


sale.?3 


it productive.?° 


v. Cummings, 75 Cal. 4384, 17 P 442, 
(2) The right of a dowress is sub- 
ordinated to that of a mortgagee in 
possession. Van Duyne y. Thayre, 
14 Wend. (N. Y.).238. 

21. Cal.—Faxon y. All Persons, 
166,,Cal. -707,,187..P $19, LRA1916B 
1209; Green v. Thornton, 8 Cal. A. 
160, 96 P 382. 

Kan.—Stouffer v. Harlan, 84 Kan, 
307, 114 P 385; Kelso v. Norton, 65 
Kan. 778, 70 P 896, 98 AmSR 308. 

Me.—Wood v. Goodwin, 49 Me. 260, 
77 AmD 259. 

Minn.—Longfellow v. Fisher, 69 
Minn. 307, 72 NW 118. 

N. Y.—Becker v. McCrea, 193 N. Y. 


423, 86 NE 463, 23 LRANS 754. 
Okl.—Webb v. Semans, 110 Okl. 72, 
235 P 1074. 
Pa.—Bingham y. Secure Bldg., 
ete., Assoc., 26 Pa, Dist. 173, 174 
[quot Cyc]. 


Philippine. —Montanez |v. Provin- 
cial Sheriff, 18 Philippine 119. 

Tex.—Duke v. Reed, 64 Tex. 705; 
Vanderwolk v. Matthaei, (Civ. <A.) 
167 SW 304. 

Eng.—Brine v. Hartpoole, 15 Vin. 
Abr. 467. ¢ 

{a] Unmatured debts; possession 
for default——Where mortgagees are 
in possession for condition broken, 
the owner of the equity will save the 
effect of a foreclosure by paying the 
sum then due on the mortgage, but 
will not be let into possession unless 
he pays or secures the amount not 
yet: due. Wood v. Goodwin, 49 Me. 
260, 77 AmD 259. 

22. Bailey v. Metcalf, 6 N. H. 156; 
Sanderson v. Phinney, 2 Walk. (Pa.) 


526; Bingham v. Secure Bldg., etc., 
Assoc., 26 Pa. Dist. 173, 174 [quot 
Cyc]. 

Ate: Del.—Doe v. Tunnell, 6 Del. 


Ind.—Jewett  v. 137 
Ind. 326, 36 NE 1106. 
Cie rari vieah Wee ract.; tlc Ee tOk 


Tomlinson, 


Pa.—Bingham v. Secure Bldg., etce., 
ASSOC. 1 26) Pa. VDISt ATs .o Buty see 
Wilson v. Shoenberger, 34 Pa. 121 
(holding otherwise as to mortgagee 
in possession under unrecorded 
mortgage). . 
; R. I.—Chedel v. Millard, 18 R. I. 
61. 


24. U. S.—Russell v. Southard, 12 
How.* 156,013 T. sed. 927; Briggs v. 
Neal, 120 Fed. 224, 56 CCA 572. 

Tll.—Hancock Vie Erarpert '86 JoElY 
445; Moore v. Titman, 44 Ill. 367. 

Ind.—Wise Vv. Layman, (A.) 144 
NE 564. 

Mass.—Fletcher v. Bass River Sav. 
Bank, 182 Mass. 5, 64 NE 207, 94 
AmSR_ 622; McIntier v. Shaw, 6 
Allen 83. 

Mo.—Davis v. Evans, 174 Mo. 307, 
73 SW 512. 

N. Y.—Reich -v. Cochran, 213N,)Y. 
416, 107 NE 1029 [remittitur amend- 
ed 214 N, Y. 629, 108 NE 1106]; Ten 
Eyck v. Craig, 62 N, Y. 406; Hubbell 
v. Moulson, 53 N. Y. 225, 13 Amr 519. 

N. C.—Green v. Rodman, 150 N. C. 
176, S SE 732. 

N. D.—Blessett v. Turcotte, 23 N. 
D. 417, 186 NW 945. 

Okl. Harding v. Garber, 20 Okl. 
115°93 P ‘539. 

Or.—Caro. v. Wollenberg, 68 Or, 
420, 186 P 866. 


Ill.Dickason v. Dawson, 85 Ill. 53.° 
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by entry,*+ but 


terest.3% 


Pa.—Bingham eV. : 
etc., Assoc, 26 Pa. Dist. 

uot Cyc]. 
me) co Frady v. Ivester, 118 S. C. 
195, 110 SH 135; Union Nat. Bank v. 
Cook, 1100S, 99, 96 SE 484. 

[a] Purchasing property in hos- 
tility to rights of mortgagor.— 
Where a mortgagee is allowed to 
take possession and undertakes to 
pay the interest on other liens out 
of the rents and profits, and fails 
to do so, he cannot purchase the land 
for his own benefit in hostility to 
the mortgagor on a foreclosure of an 
encumbrance for nonpayment of in- 
terest which he was bound to. pay. 
Ten Eyck v. Craig, 62: N. Y. 406. 

25. U. S.—Brown y. Crawford, 252 
Fed. 248. 

Iowa.—Keeline v. Clark, 132. lowa 
360, 106 NW 257; Gray v. Nelson, 77 
Iowa 63, 41 NW. 566; Ten Hyck v. 
Casad, 15 Iowa 524. 

Md.—Wilmer v. Light Street Sav., 


Bldg., 
174 


Secure 
173, 


etc., “Assoc., 148 Md. 272,.122 A 129. 
Mass.—Richardson v. Wallis, 5 
Allen 78.” 


N. H.—Bryant v. Morrison, 44 N. 
H..288; Kimball v. Morrison, 40 N. H. 
a Farr v. Dudley, 21 N. H. 372. 

N. J.—Lockard v.. Hendrickson, 
(Ch.) .25 A 512; Mallalieu v.. Wick- 
ham, 42 N. J. Ea. 297,°10 A 880. 

Eng.—Coppring v. Cooke;1 Vern. 
Ch. 270, 23 Reprint 463. 

Man.—Phillipps v. Prout, 12 Man. 
143. 

[a] Accounting to subsequent 
lienor.—A mortgagee in possession 
for default must account to a subse- 
quent lienor for any surplus value 
which the mortgaged property pro- 
duces. Wilmer y. Light Street Sav., 
etc., Assoc., 143 .Md..272, 122 A 129. 

[b] Personalty in hands of mort- 
gagee.—Trustee and purchaser of 
mortgage notes, who took possession 
under the mortgage, disposed of 
personal property, and collected rents 
and profits, but, as appears from 
their accounting, expended more 
than they received, must account to 
the mortgagor’s trustee in bankrupt- 
ey for personalty left in their hands, 


but for no money receipts. Brown 
v. Crawford, 252 Fed. 248. 
926. U. S.—Briggs v. Neal, 120 


Fed. 224, 56 CCA 572; Wann v. Coe, 
31 Fed. 369. 


Cal.—Murdock v. Clarke, 90 Cal. 
427, 27 Pi 275. 
Ind.—Wise v. Layman, (A.) 144 


NE 564. 

Mich.—Steward v. Traverse City 
State Bank, 168 Mich. 258, 134 NW 196. 

Okl.—Conaway v. Thomas, 101 Okl. 
227, 224 P 965. 

Tex.—Bomar v. Smith, (Civ. <A.) 
195. SW 964. 

Eng.—Marriott v. Anchor Rever- 
sionary Co., 2 Giffard 457, 66 Reprint 
191; Strode v. Blackburne, 3 Ves. Jr. 
222, 30 Reprint 979. 

Newfoundl.—McBride v. Collins, 5 
Newfoundl. 221. 

[a] Ilustration.—A mortgagee in 
possession of mortgaged premises on 
which a lumbering business is car- 
ried on, who was to manage the 
business under an arrangement with 
the mortgagor and a third person 
having an interest therein was bound 
to exercise care in the management 
of the business, and, where he failed 


1 to do so, he was liable for any loss 
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gross mismanagement,”® as also for his own tortious 
acts against third persons.?? 
liable for a continuance on the mortgaged prem- 
ises of a nuisance erected by the mortgagor.*° 
jurisdictions where a mortgage cannot be foreclosed 


After notice he is 
In 


only by an action or. suit,®? the 


mere entry and possession by the mortgagee under 
the mortgage cannot affect the nature of his in- 


Adverse possession.*4 Where a mortgagee in pos- 
session holds as a trustee,*> his possession cannot 


sustained, but he did not insure the 
success of the business nor agree 
that it should have a profit. Steward 
v. Traverse City State Bank, 168 
Mich. 258, 134 NW 196. 

[b] Keeping accounts.—A mort- 
gagee in possession before foreclos- 
ure should keep accurate accounts. 
Wise v. Layman, (Ind. A.) 144 NE 
564; Steward v. Traverse City State 
Bank, 168 Mich. 258, 134 NW 196; 
McBride v. Collins, 5 Newfoundl. 221. 


[c] Interest on sums due to 
mortgagee.—Where, pursuant to a 
mortgage, the mortgagee assumed 


charge of the mortgagor’s business, 
it was equitable that he should re- 
ceive interest upon the indebtedness 
owed to himself. Pomeroy v. Noud, 
145 Mich. 37, 108 NW 498. 


27. Cook v. Thomas, 24 Wkly. 
Rep. 427. 
23. U.S.—Wann v. Coe, 31 Fed. 369. 


Ala.—Perdue v. 85 Ala. 
459, 5 S 126. 

Ark.—Harrill v. Stapleton, 55 Ark. 
1, 16 SW 474. 

Ilowa.—Barnett v, Nelson, 54 Iowa 
41, 6 NW 49, 87 AmR 188. 

Mont.—Toole vy. Weirick, 39 Mont. 
359,-102 P 590, 133 AmSR 576. 
a Noir Marr sae v.. McLeod, 37 N. 


Brooks, 


N. Y.—Robinson vy. Guaranty 
panet Co., 51 App. Div. 134, 64 NYS 

5 

Okl.—Conaway v. Thomas, 101 


Okl. 227, 224 P 965. 

Eng.—Palmer y. Hendrie, 27 Beav. 
349, 54 Reprint 136; Hood v. Haston, 
2. Giffard 692, 66 Reprint 29.0; Park- 
inson vy. Higgins, 40 USER: B. 274. 

And see infra § 639. 

[a] Duty as to cultivating, fenc- 
ing, etce.—A mortgagee in possession 
of the mortgaged premises is not 
bound to inclose the land, if it is 
uninclosed, or to cultivate it, and is 
not obliged to stand upon the land 
and forcibly keep off intruders. 
Townshend v. Thomson, 139 N.°Y. 
152, 34 NE 891. 

Waste by mortgagee as ground for 
receivership see infra § 643. 

29. Wisconsin’ Cent. R. Co. 
ene 142 Ill. 9, 31 NE 412, 34 “AmSR 


30. Ferman v. Lombard Inv. Co., 
56 Minn. 166, 57 NW 309. 

31. Foreclosure by entry, etc. see 
infra XX. 

32. Foreclosure by action or suit 
see XXIII in 42 C. J. ; 

33. Nagle v. Macy, 9 Cal. 426 (it 
can neither abridge nor enlarge that 
interest, nor convert what was pre- 
viously a ‘Security into a seizin of 
the freehold); Kortright v. Cady, 21 
N. Y. 3438, 78 AmD 145 [quot Barson 
v. Mulligan, 66 App. Div. 486, 489, 
73 NYS 262] (the notion that a 
mortgagee’s possession, whether be- 
fore or after default, enlarges his 
estate, or in any respect changes the 
simple relation of debtor and cred- 
itor between him and his mortgagor, 
rests on no foundation; it is a just 
and lawful possession, like the pos- 
session of any other pledge; but 
when its object is accomplished,: it 
is neither just nor lawful for an in- 
stant longer). 

34. Adverse possession generally 
see Adverse Possession 2 C. J. p 37. 
See also supra §§ 412-418, 

35. See infra note 36. 
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ripen into an adverse title,?* in the absence of a 
positive act implying an assertion of an adverse 
Where the view obtains that a mortgagee 
in possession holds by virtue of a conveyance of the 
fee,®® his title is not that of a title by adverse 
possession, although it is sometimes confused there- 


title.” 


with.®® 


[§ 582] c. Compensation and Reimbursements.*° 
The weight of authority favors the rule that a mort- 
gagee in possession is not entitled to compensation 
for his services in supervising the mortgaged prop- 
erty;*! but this rule is not inflexible and will be 
modified where equitable considerations require it.*? 
He should be reimbursed for necessary expenses,** 
but not for those unlawfully incurred.** 

[§ 583] 6. Actions for Possession**—a, Between 
Parties to Mortgage—(1) By Mortgagor. 
mortgagee is wrongfully in possession, the mort- 
gagor can maintain ejectment,*® or trespass,*” or 
waive the trespass and sue in equity;*® but tres- 
pass will not lie where the mortgagor is not entitled 
If the mortgagee has been in pos- 


to possession.*9 


36. French y. Goodman, 
345, 47 NE 7387; Becker vy. McCrea, 
193 N. Y. 428, 86 NE 463, 23 LRANS 
754; Weathersbee v. Goodwin, 175 
N. C. 234, 95 SE 491; Blessett v. Tur- 
cotte, 23 N. D. 417, 136 NW 945. But 
see Clark v. Clough, 65 N. H. 43, 23 
A 526 (holding otherwise). 

67. Cory v. Santa Ynez Land, 
ere CoP Wola 78. ods Pe Cail; 
Becker v. McCrea, 193 N. Y. 4238, 86 
NE 463, 23 LRANS 754; Miner v. 
Beekman, 50 N. Y. 337,14 AbbPrNS 
ES Blessett v. Turcotte, 23 N. D. 417, 
136 NW 945. 

[a] Effect on right to Roewisaton: 
—A mortgagee in possession may 
initiate an adverse claim without 
forfeiting the right to possession. 
Cory v. Santa Ynez Land, etc., Co., 
15k Caleiv78, 91 .P 647% 

38 See supra § 1. 

39. Brown v. Berry, 89 N. J. Ea. 
230, 108 A 51. 


, 40. For collecting rents see infra 
604. 
41. Wadleigh v. Phelps, 149 Cal. 


627, 87 P 93; Shaw v. G. BE. Beau- 
mont Co., (88:'N; J. Eq. 383) 102 A 151, 
2 ALR 122; Caro vy. Wollenberg, 83 
Or. 311, 163 P 94; Lynch v. Ryan, 137 
Wis. 13, 118 NW 174, 129 AmSR 
1040; and cases infra this section. 
42. Walter v. Calhoun, 88 Kan. 
80t, 129 P 1176;’Hays v. Christian- 
sen, 105 Nebr. 586, 181 NW. 379. 


“te 106. S.—Brown v. Crawford, 
‘252 Fed. 248. 
Kan.—Doty v. Shepard, 98 Kan. 


S09SS SP 1s 

Mich.—Steward vy. Traverse City 
State Bank, 168 Mich, 258, 134 NW 
196; Pomeroy v. Noud, 145 Mich. 
37, 108 NW 498. 


Nebr.—Hays v. Christiansen, 105 
Nebr. 586, 181 NW 379. 
neg IN’ Y.—Gordon v. Krellman, 207 
App. Div. 773, 202 NYS 682. 

Ok1, —Gillett Vo Ome ae Olss 


$24, 87 ae 325) fappi.dism,:205.. UD. 8: 
535,127 1SCt 789, bal Li ed: :919]. 

Or.—Colgan v. Farmers, etc., 
Bank, 59 Or. 469, 106 P 1134, 114 P 
460, 117 P 807. : 

Tex.—Bomar.v. Smith, (Civ. A.) 
195 SW 964. 

Sask.—Waterloo Mfg. Co. v. Hol- 
land, 10 Sask. L. 300, 36 DombLR 216, 
[1917] 3 WestWkly 198. 

[a] Duty as to dishbursements.— 
A mortgagee in possession must see 
that disbursements are properly 
made. Steward v. Traverse City 
State Bank, 168 Mich. 258, 134 NW 196. 

[b] Expenses held proper.—(1) 
Attorney and stenographer’s fees in 
a prior action for an accounting 
by mortgagee’s bankruptcy trustee, 


167 Ill.! which was 
| Krellman, 207 App. Div. 773, 202 NYS 
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session, and the 


or 


[§§ 581-583 


condition of the mortgage is duly 


performed, the mortgagor may maintain ejectment 
other appropriate action to recover possession, 
the estate of the mortgagee being then terminated ;°° 
and the same rule has been held to apply where 
payment was made after condition broken.*1 Proof 


that the mortgagor tendered what he claimed was 


the defense set 


Where a 
be his rights in 
form 


dismissed. Gordon vy. 
682. (Q) Annual payment to first 
mortgagee in consideration of allow- 
ing the mortgage to remain, where 
the mortgagee in possession was un- 
able to secure a mortgage for a like 
sum. Gordon v. Krellman, 207 App. 
Div. 773, 202 NYS 682. (3)//Interest 
paid by mortgagee. Pomeroy V. 


Noud, 145 Mich. 37, 108 NW 498. (4) 
Salary of person employed to take 
charge of hotel or dormitory. Hays 
v. Christiansen, 105 Nebr. 586, 181 
NW 379. 

44. Seacoast Real Est. Co. —v. 


American Timber Co., 92 N. J. Eq. 
219, 113 A 489. 

[a] Whus a mortgagee in posses- 
sion cannot charge a mortgagor with 
money unlawfully spent in an effort 
to acquire title, contrary to law, to 
land not covered by the mortgage, 
from which mortgagor or mortgagee 
may at once be legally ejected. Sea- 
coast Real Est. Co. v. American Tim- 
ber Co., 92 N. J. Eq. 219, 118 A’ 489 
[rev 89 N. J. Eq. 293, 104 A 437]. 

ae After foreclosure see infra 


the balance due on the mortgage debt, without 
showing that the sum tendered was the full amount 
remaining due, is insufficient to show that the mort- 
gagee’s right to possession has terminated.®? Where 


up is that an absolute deed was 


intended .as a mortgage, the grantor, suing for a 
reconveyance, must offer to redeem or tender the 
full amount due.°* 
rule that default in payment makes the title of 
the mortgagee indefeasible at law, whatever may 


A number of courts follow the 


equity,°* so that a tender of per- 


ance after condition broken does not entitle the 
mortgagor to maintain an action at law to recover 
possession,®> and this is true, although the mortgage 
| is fully satisfied, so long as the mortgage remains 


19). C4 Jf p 1021. 

47. Greer v. Turner, 36 Ark. 17; 
Malone v. Roy, 107 Cal. 518, 40 P 
1040; Sanders v. Reed, 12 N. H. 558; 
Runyan v. Mersereau, 11 Johns. 
CN. Y.) 534, 6 AmD 393. 

Trespass generally see Trespass 
[388 Cye 985]. 

48. Reich~ Vv. \Cochran, 23, (N.Y 
416, 107 NE 1029 [remittitur amend- 
ed 214 N. Y. 629 mem, 108 NE 1106 


mem]. 

49. Trannon v. Towles, 200 Ala. 
82, 75 S 458. 

50. Ga.—Marshall vy. Pierce, 136 
Ga. 543, 71 SE 898. 

Ind.—Yarlott v. Brown, 192 Ind. 
648, 188 NE 17. 

Kan.-—Doty v. Shepard, 98 Kan. 


3095 L5Sabo: 

pres -—Blanchard v. Kenton, 4 Bibb 
Mass.—Erskine_ v. 

Mass. 493, 3 AmD 71. 

Vaa Hunt 5: sPiekvy240; 

Welles, 17 Mass. 419. 
N. H.—Bailey v. Metcalf, 6 N. H. 


Townsend, 2 
See Maynard 
Parsons v. 


AE Robinson v. Robinson, 1 N. H. 
Pa.—Bingham v.., Secure) Blids:, 


46. Phillips v. Bond, 132 Ga. 413, |ete., Assoc., 26 Pa. Dist. 173. 
64 SE 456; Reich v. Cochran, 213 N.|* [a] Where the rents and profits 
Y. 416, 107 NE 1029 [remittitur | received by the mortgagee while in 


amended 214 N. Y. 629 mem, 108 NE 
1106 mem]; Barson y. Mulligan, 198 
Nw Y. 235790. NH. 714127; Gustin. Vv. 
Crockett, 44 Wash. 536, 87 P 839. 

[a] Title of plaintiff.— Where in 
ejectment plaintiff has an unques- 
tioned title to two thirds of the es- 
tate, and defendant has’ not estab- 
lished his rights as a mortgaged 
lawfully in possession, the fact that 
there may be some uncertainty as to 
the plaintiff's title to the: remaining 
one third of the estate because de- 
rived by descent from another on the 
presumption of death intestate and 
without issue was immaterial; the 
rule that a plaintiff in ejectment 
must recover on the strength of his 
own title, and not on the weakness 
of his adversary’s, has no applica- 
tion. Barson v. Mulligan, 191 N. Y. 
306, 84 NE 75, 16 LRANS 151. 

[b] Tender of debt.—Where a 
complaint alleged the giving by 
plaintiffs to defendants of a deed ab- 
solute on an understanding that it 
should operate as a mortgage, and 
that plaintiffs should be undisturbed 
in their possession, but that defend- 
ants fraudulently obtained a judg- 
ment for possession, it was not nec- 
essary for the complaint to allege a 
tender of the debt secured... Gustin 
vy. Crockett, 44 Wash. 536, 87 P 839, 

Ejectment generally see Ejectment 


possession have amounted to a sum 
equal to the principal and interest 
of the mortgage debt, the mortgagor 
may bring ejectment without pro- 
ducing the money in court. Wharf 
v. Howell, 5 Binn. (Pa.) 499. 

[b] After tender of the whole 
amount secured by a mortgage, the 
mortgagor may maintain a writ of 
entry against the mortgagee, if he 
retains possession. Bailey v. Met- 
Cale; nGc0N. cet. 156; 

[c] Upon tender of any less sum 
than that secured by the mortgage, 
writ of entry cannot be maintained 
against a mortgagee. Bailey v. Met- 
calf, 6 N. H..156. 

51. Moreen Vv. Davis; 2) Marries 

141 


M. (Md.) 

52. Fountain v. Bookstaver, 
D1). 461,231 NBL £7, a 

- 653. Hughes v. Davis, 40 Cal. 117; 
Robinson vy. Alexander, 65 Ga. 406; 
Roberts v. Trammell, 55 Ga. 383; 
Lackey v. Bostwick, 54 Ga. 45. But 
see Bradbury v. Davenport, 114 Cal. 
593, 46 P 1062, 55 AmSR 92 (holding 
that a tender of the amount of the 
mortgage debt is not necessary 
where the estate is embarrassed, and 
unable to raise the money except by 
a sale of the mortgagor’s interest). 


54. See supra § 1; and cases infra 
notes 55, 
55. Doton v. Russell, 


lt Conn. 


Yor later cases, developments and changes in the law See cumulative Annotations, same title, page and note number. 
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formally undischarged, the mortgagor’s remedy be-. 
ing by bill in equity,°® or, if the rents and profits 
received by the mortgagee have amounted to enough 
to discharge the mortgage debt, by an action for 


an accounting.5? 


[§ 584] 


to possession is not recognized®’ 


extent that he may, as mortgagee, maintain an 
action to recover such possession,°® his only remedy 


146; Bigelow v. Willson, 1° Pick. 
(Mass.) 485; Pomeroy v. Winship, 12 
Mass. 514, 7 AmD 91. 

56. Kan.—Kelso v. Norton, 65 
Kan. 778, 70 P 896, 93 AmSR 308. 

Me.—Howell v. Mitchell, 68 Me. 
21; Woods v. Woods, 66 Me. 206; 
Conner v. Whitmore, 52 Me. 185; 
Dyer v. Toothaker, 51 Me. 380; Hill 
v. More, 40 Me. 515; Wilson v. Ring, 
40 Me. 116. 

Mass.-—New 
v. -Merriam, 2 Allen 390; Hill 
Payson, 3 Mass. 559. 

N. H.—Johnson v. Elliot, 26 N. H. 
67. 


N. D.—Nash v. Northwest Land 
Co., 15 N. D. 566, 108 NW 792. 

Wis.—Stark v. Brown, 12 Wis. 572, 
78 AmD 762. 

See Gray v. Jenks, 10 F. Cas. No. 
5,720, 3 Mason 520. 

57. Green vy. Thornton, 8 Cal. A. 
160, 96 P 382; Reich v. Cochran, 213 
N. Y. 416, 107 NE 1029; Hubbell v. 
Moulson, 53 N. Y. 225, 18 AmR 519: 

{a] Use of premises as| payment 
of interest.—In the absence of an 
accounting, the use of premises by 
the mortgagee cannot be regarded, 
on a motion to modify a judgment in 
foreclosure, as payment of interest 
on the mortgage. Buffalo Sav. Bank 
v. Polish Catholic Church, 87 Misc. 
343, 150 NYS 726. 

[b] WMrortgagor asking for ac- 
coun in foreclosure proceeding's. 
—In the absence of any agreement 
by the parties, the receipt of rents 
and profits by a mortgagee in pos- 
session is not a legal satisfaction, 
and they must be applied by the 
judgment of the court in an account- 
ing in satisfaction of the mortgage 
before the mortgagee is divested of 
his status; but where the mortgagor 
in foreclosure pleaded that the mort- 
gagee as mortgagee in possession 
had received the rents of the prem- 


Ve 


ises, that the same were sufficient 
to discharge the obligation, and 
asked for an accounting, the court 


could strike a balance between the 
amount due on the mortgage and 
the amount chargeable to the mort- 
gagee, and give judgment of fore- 
closure accordingly. Hoye v. Bridge- 
water 134 App. Div. 255, 118 NYS 

58. See supra §§ 573-576; 
cases infra note 60. 

59. See cases infra note 60. 

60. . S.—London-Arizona Cons. 
Copper Co. v. Gila Copper Sulphide 
Co., 257 Fed. 824 (construing Ari- 
zona statute). 
sue -—Fox v. Wharton, 5 Del. Ch. 

Ida.—Kelley vy. Leachman, 3 Ida. 
(Hasb.) 392, 29 P 849. 


Me.—Mason v. Mason, 67 Me. 546; 
Clay v. Wren, 34 Me. 187. 


and 


Mass.—Lackey vy. Holbrook, 11 
Metc. 458. 
Mich.—-Higgins v. McGill, 207 


Mich. 570, 175 NW 410; Hazeltine v. 
Granger, 44 Mich. 503, 7 NW _ 74; 
Livingston v. Hayes, 43 Mich. 129, 5 
NW 78. 

Minn.—Rogers v. Benton, 39 Minn. 
39, 38 NW 765, 12 AmSR 613. 

Nebr. —Mann v. Burkland, 68 Nebr. 
269, 94 NW 116; Kyger v. Ryley, 2 
Nebr. 20. 

N. H.—Howard v. Hildreth, 18 N. H. 
105; Rhoades v. Parker, 10 N. Hi 837 

N. Y.—Trimm v. Marsh, 54 N. Y. 
599, 18 AmR 623; Campbell vy. Swan, 


) 58: (2) By Mortgagee—(a) In General. 
While, in jurisdictions where the mortgagee’s right 


England Jewelry Co.} 


'263,,100 AmD 282. ~ 
N. 
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is by suit to foreclose the mortgage, yet, in other 
jurisdictions, where the mortgagee becomes entitled 
to the possession of the mortgaged premises, whether 
before or after breach of condition,®! he will have 


a right of action against the mortgagor or. any 


at least to the 


this purpose.** 


48 Barb. 109; Sahler v. Signer, 37 
Barb. 9329; Van Slyke v. Sheldon, 9 
Barb. 278.° See Faulkner v. Cody, 45 
Mise. 64, 91 NYS 633; Stewart v. 


Hutchins, 6 Hill 1438 [aft 13 Wend. 


485]. 
Tex.—Duty v. Graham, 12 Tex. 


427, 62 AmD 534; Ferguson vy. Dick- 


inson, (CGivies AS) 138 SW 221. 
is.—-Brinkman y. Jones, 44 Wis. 
498. 
61. See supra §§ 573-576; and 


cases infra note 62 

62. Ala. —Jackson v. Tribble, 
Ala. 480, 47 S 310. 

Ark.—Norton v. J. T. Fargason Co., 
166 Ark. 455, 266 SW 65; Simms v. 
Richardson, 32 Ark. 297. 

Conn.---Middletown Savy. Bank v. 
Bates, 11 Conn. 519; Wakeman v. 
Banks, 2 Conn. 445. 

Ga.-Wells v. Kemme, 145 Ga. 17, 
88 SE 562; Paden v. Phoenix Planing 


156 


Mill, 140 Ga. 46, 78 SE 412. 

Ill.—Finlon y. Clark, 118 Ill. 32, 
7 NE 475; Johnson v. Watson, 87 
Tll. 535; Oldham v. Pfleger, 84 Ill. 
102; Carroll v. Ballance, 26 Ill. 9, 
79 AmD 354; Delahay v. Clement, 3 
a Ono. 

Ind.—Yarlott v. Brown, 192 Ind. 
648, 138 NE 17. 

Ky.—Newport, ete., Bridge Co. v. 


Douglass, 12 Bush 673. 

Me.—Morse v. Stafford, 95 Me. 31, 
49 A 45; Hadley v. Hadley, 80 Me. 
459, 15 A 47; Stewart v. Davis, 63 
ioe 539; Blaney v. Bearce, 2 Me. 
132. 

Mass.—Blanchard vy. Brooks, 12 
Pick. 47; Gould v. Newman, 6 Mass. 
239; Groton v. Boxborough, 6 Mass. 
50; Newall v. Wright, 3 Mass. 138, 
3 AmD 98. 

Mo.—Wilson vy. Reed, 270 Mo. 400, 
193 SW 819; Allen v. Ranson, 44 Mo. 


H.—Hobart v. Sanborn, 13 N. 

H. 226, 227, 38 AmD 483; Hartshorn 
vy. Hubbard, 2 N. H. 453. 

N. J.—Den v. Stockton, 12 N. J. 
L. 322, 

N. C.—Kiser v. Combs, 114 N. C. 
640, 19 SE 664. . 

Oh.—Bradfield v. Hale, 67 Oh. St. 
316, 65 NE 1008;-Moore v. Burnet, 


11 Oh. 334. 
Pa.—Martin v. Jackson, 27 Pa. 504, 


67 AmD 489; Smith v. Shuler, 12 
Serge: & R. 240. 
Vt.—Ford v. Steele, 54 Vt: 562; 


Pierce v. Brown, 24 Vt. 165. 

Ont.—Canada Permanent Bldg. Soc. 
v. Teeter, 19 Ont. 156; Frost v. Hines, 
12 Ont. 669. 

And see supra § 573. 

“A mortgagee in fee may enter im- 
mediately after the execution of the 
mortgage, put out the, mortgagor, 
and receive the profits, if there be no 
agreement to the contrary; and if 
the mortgagor refuse to quit, the 
mortgagee may have trespass, or a 
writ of entry, to recover against: him 
as a disseizor.’’ Hobart v. Sanborn, 
13 N.H. 226, 227, 38 AmD 483. 

[a] Assignee of mortgage may 
maintain writ of entry for posses- 
sion, irrespective of foreclosure. 
Morse v. Stafford, 95 Me. 31. 

[b] Effect of prior entry to fore- 
close.—The mortgagee will not be 
prevented from bringing a writ of 
entry by the fact that he has already 
entered upon the premises for the 
purpose of foreclosure. Smith Chari- 
ties v. Connolly, 157 Mass. 272, 31 
NE 1058. 


person claiming under him, as tenant or otherwise, 
in ejectment or other appropriate form of action, 
to recover such possession ;*? but forcible entry and 
detainer is not generally a proper proceeding for 


Tendering sums received as 
order that 
conveying 
vendor as 
ejectment, 


[ce] 
part of purchase price.—In 
the grantee in a deed 
the property back to the 
security could maintain 
it was not essential that he tender 
to defendant amounts already re- 
ceived as part payment of the pur- 
chase money, the institution of such 
action not being a rescission of the 
contract of sale. Wells v. Kemme, 
145 Ga. 17, 88 SH 562. - 

[ad] A trustee under a deed of 
trust entitled to the possession of 
the premises can maintain an action 
against a junior mortgagee. Bridges 
v. Smith, (Mo.) 213 SW 858. 

{e] Effect of filing bill to fore- 
close.—A mortgagee does not divest 
himself of the right to maintain 
ejectment by filing a bill to foreclose 
in connection with a second mort- 
gagee procuring an order of sale, 
and accepting the sheriff’s deed for 
the premises; for, if the sheriff's 
deed is valid, the mortgagee, having 
become the purchaser, can recover 
by virtue of the purchase and con- 


veyance, and if the sale is not. 
valid, his mortgage title remains. 
Den v. Stockton, 12 N, J. L. 322 


[f] Statute meee doventnete! 
—A mortgagee may maintain eject- 
ment, notwithstanding the statute 
requiring a foreclosure as the first 
proceeding in the collection of the 
debt. Mershon v. Castree, 57 N. J- 
L. 484, 31 A 602. 

[g] Effect of payment.—Where 
land is conveyed in trust with power 
to sell and apply the proceeds in pay- 
ment of a debt, the payment of the 
debt does not divest the trustee of 
the legal estate, so as to prevent him 


from maintaining ejectment. Moore 
v. Burnett, 11 Oh. 334. 
Ch] Statutory action against 


mortgagor as tenant.—If the mort- 
gagor has agreed to pay rent to the 
mortgagee, the latter, on breach of 
the agreement, may maintain a statu- 
tory action to recover possession in 
the character of a landlord. Murray 
v. Riley, 140 Mass. 490, 6 NE 512. 

[i] Necessity as to exercising 
power of sale-—At common law the 
legal title to mortgaged premises is 
in the mortgagee, and he is entitled 
to maintain ejectment without exer- 
cising the power’ of sale contained 
in the mortgage and executing to 
himself a deed thereunder. Jackson 
v. Tribble, 156 Ala. 480, 47 S 310. 

[i] Election of remedy.—After 
condition broken, the mortgagee may 
elect either to sue for foreclosure 
and sale or bring ejectment to re- 
cover possession of the premises. 
Bradfield v. Hale, 67 Oh. St. 316, 65 
NE 1008. 

[k] One holding title to part of 
premises by mortgage and to part by 
deed may maintain a writ of entry. 
Simpson y. Dix, 131 Mass. 179. 

[1] The pendency of a suit upon 
the indebtedness is no bar to an 
action of ejectment, Coit v. Fitch, 
Kirby (Conn.) 254, 1 AmD 20; Clark 
vy. Havard, 122 Ga. 273, 50 SE 108. 

Ejectment generally see Ejectment 
19, Cady p--L02 

Writ of Mot see Entry, Writ of 
20 Cri J.bp ko 7 

68. Willis Mastern Trust, etc., 
Co.,, 167. U.; Sti 295,18) SCt’ 847; 42° Ti. 
ed. 752; Watkins v. Wallace, 206 Ky. 
269, 267 SW 186; Bragdon v. Hatch, 
77 Me. 433, 1 A 140; Clement v. Ben- 
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[§ 585] (b) Notice To Quit. When a mortgagee 
has become entitled to immediate possession of the 
premises,** and allows the mortgagor to remain, the 
latter is a tenant by sufferance only,®® and hence 
is not entitled to the notice to quit usually given 
to tenants, as a prerequisite to the mortgagee’s right 
of entry or to bring an action for possession.®* And 
the same rule applies where the property is in the 
possession of a grantee or vendee of the mortgagor.®” 
But in the absence of notice to quit possession or 


other steps by the mortgagee to recover possession, - 


the mortgagor is not a wrongdoer or trespasser.*® 
[§ 586] (c) Defenses.°® In ejectment or other 
action by a mortgagee to recover the premises after 
default, as his title is a legal one, only legal de- 
fenses can be interposed,’® including full perform- 
anee of the conditions of the mortgage,’! payment 
of the debt secured’??—but not, at common law, 
after the law day’*—a waiver of the default,’* the 
statute of limitations,”® or the infancy’® or insanity‘? 
of the mortgagor. However, unless otherwise pro- 
vided by statute,** the consideration upon which the 


nett, 70 Me. 207; Reed v. Elwell, 46 | statute it was provided that the 
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[§§ 585-588 


mortgage was given cannot be inquired into.7? That 
there has been no foreclosure,®° or an invalid fore- 

closure,®! is no defense. Where the equitable right 

to redeem from a mortgage in the form of an abso- 

lute deed’? has become barred by limitations, so that 

no affirmative relief could be predicated on it, it 

cannot be interposed as a defense to the grantee’s 

action to recover possession. *? 

[§ 587] (da) Parties.8¢ An action for possession 
of mortgaged premises, when the mortgagee is dead, 
should be brought by his executor or administrator, 
not the heir,®® although a devisee of the mortgage 
may sue, joining with him the executor of the de- 
visor.86 Where the action is against the grantee 
or vendee of the mortgagor, the latter should be 
made a defendant, unless a nonresident;** and if 
the mortgagor is dead, the suit should be against 
his heirs, not his personal representatives.®® 

[§ 588] (e) Pleading,’* Evidence,°® and Proce- 
dure.*t In ejectment by a mortgagee for possession 
it seems that the burden is on a mortgagee to show 


77. New Brunswick State Bank vy. 


Me. 270; Roach v. Cosine, 9 Wend. 
CN.) 5Y.),- 227. 
{x] Reason assigned is that the 


person; in possession, with right to 
redeem, should not be regarded as a 
disseizor within the purview of the 
forcible entry and detainer statute. 
Reed v. Elwell, 46 Me. 270. 

{aj Right of equitable mortgagee. 
—Forcible entry and detainer may be 
maintained by an equitable mort- 
gagee against the equitable mort- 
gagor. Jewett v. Mitchell, 72 Me. 28. 

{b] Rule in Massachusetts.—(1) 
By virtue of a statute, a mortgagee 
whose mortgage is. foreclosed, if 
kept out without right, has a right 
to put himself in possession by for- 
cible entry and detainer. Lawton v. 
Savage, 136 Mass. 111. (2) Formerly 
that was not a proper remedy. Boyle 


v. Boyle, 121 Mass. 85; Walker v. 
Thayer, 113, Mass. 36; Larned v. 
Clarke, 8 Cush. (Masgs.) 29. 


Forcible entry and detainer gen- 
erally see Forcible Entry and De- 
tainer 26 C. J.) De 727, 

64. See supra § 573. 


€5. See cases infra note 66; and 
supra § 573. 

66. Ark.—Smith vy. Robinson, 13 
Ay Da de 


Conn.—Wakeman v. Banks, 2 Conn. 
445; Rockwell v. Bradley, 2 Conn. 1. 


Ill.—Jaeckson v. Warren, 382 Ill. 
331; Carroll. vy. Ballance, 26 Ill. 9, 
79 AmD 354. 


N..C.—Williams v. Bennett, 26 N. 
C. 122; Fuller v. Wadsworth, 24 N. 
C..263,,.88, AmD,, 692. 

Eng.—Doe v. Tom, 4 Q. B. 615, 45 
ECL. 615,114 Reprint 1030; Doe v. 
Maisey, 8 B...&. C...767, 15 ECL 377, 
108 Reprint 1228; Doe v. Day, 2 Q. B. 
147, ,42 .ECL, .612,. 114. Reprint; 58; 
Doe v. Davies, 7 Exch. 89, 155 Re- 
print 868. 

N. B.—Doe v. Cunard, 4.N. B. 193. 

Ont.—Canada Permanent Bldg., 
éte., Soc. v. Byers, 19. U. C.1C.,P..473,; 
Stevenson v. Culbertson, 12 U. C. C. 


P, 79; Konkle v. Maybee,, 28 U. C. 
Q.- B. 274. 
[a] Notice by agreement.—W here 


the mortgage itself provided that no 
means should be taken to obtain pos- 
session of the mortgaged premises 
until after a month’s notice in writ- 
ing, after default, demanding pay- 
ment, a suit in ejectment’ will not 
lie until after such notice has been 
given after default made. Copp vy. 
Holmes, 6 U..C. C. P. 373; Keyworth 
vy. Thompson, 16 U: Gr Q, (Bliss. 

67. Kuuse --v..iScenipps, - dil yl, 298); 
Den v. Wade, 20 N. J. L. 291. 

[a];, In New York.—By an early 


mortgagor should be entitled to Six 
months’ notice to quit before the 
mortgagee could bring ejectment 
against him. Jackson v. Stafford, 2 


Cow. 547; Jackson v. Hopkins, 18 
Johns. 487; Jackson. v. Juamson, | 17 
Johns. 300; Jackson v. Fuller, 4 
Johns. 215; Jackson v. Green, 4 
Johns. -186; Jackson. v. Chase, 2 


Johns. 84; Jackson v. Laughhead, 2 
Johns. 75. 

68. Lamar v. Johnson, 16 Ala. A. 
648, 81 S 140. 

69. Defenses generally see Hject- 
ment §§ 61-69. 

70. Ala.—Lomb v. Pioneer Sav., 
ete, Co., 106..Alla., 5912 1S; 670. 

Me.—-Mason v.-Mason, 67 Me. 546. 

N. J.—New Brunswick ‘State Bank 
v. Moore, 5 N. J. Ll. 551. 

Tenn.—-Lawrence v. Bridleman, 3 
Yerg. 496. 

Eng.—lLangridge v. Payne, 2 Johns. 
& H. 523, 70 Reprint 1124. 

Ont.—Gilchrist v. Ramsay, 27 U. 
GHOu.GB: 600: 

{a]: Fraud in procurement of 
mortgage.—Huclid Ave. Trust Co. v. 
Hohs, 10 OntWR 474. 

71. Mason vy. Mason, 67 Me. 546. 

72. Watson v. Herring, 115 Ala. 
271, 22:S 28; Webber v. Austin, 123 
Me. 95, 121 A 673. See Carter v. Mc- 
Laurin, 8 U. Cc. C. P. 460 (an unregis- 
tered receipt of one shilling, in full 
of damages and cost, upon the action 
in debt, founded upon the covenant in 
a mortgage, did not operate as a 
conveyance of the estate so as to 
defeat an action of | ejectment 
brought subsequently upon the same 
security). 

73. Cross ‘v. Robinson, 21 Conn. 
3792 SMaynard :iv: > Hint. 5": Pick. 
(Mass.) 240; Goodeye v. Wallace, 24 
LOS (ORR ey ures 

74, Langridge v. Payne, 2 Johns. 
& H. 428, 70 Reprint 1124. 

75. Lawrence v. Bridleman, 3 
Yerg. (Tenn.) 496; Pugh v. Heath, 7 
App. Cas. 235, 16 ERC 389. But see 
Benton v. Nicoll, 24 Minn. 221 (hold- 
ing that a mortgagee who has never 
asserted his right of entry upon the 
mortgaged premises cannot do so 
for the first time after the right of 
foreclosure is barred by the statute 
of limitations). 

[a] In Ohio, even though the debt 
and the right to foreclose are out- 
lawed there remains in the mort- 
gagee his legal title and thus his 
right to eject. Bradfield v. Hale, 67 
Oh. St» 316, 65 NE 1008; Cincinnati 
v. Fogarty, 15 OhNPNS 541. 

76. Gilchrist v. Ramsay, 27 U. C. 
Q. B. 500. 


Moore, 25'oN., Je, dus bole 

78.. See statutory provisions. 

[a] Effect of statute after sale 
under power.—A statute, providing 
for ascertainment of mortgage debt 
in ejectment by mortgagee, is not 
applicable where the mortgage, 
through which title of plaintiff in 
ejectment is derived, has been fore- . 


closed under power of sale. Ramsey 
v. Sibert, 192 Ala. 176, 68 S 349. 

79. Brookover v. Hurst, 1 Mete. 
| (Ky.) 665; Williams y. Englebrecht, 
37 Oh. 383; Raguet v. Roll, 7 Oh. 76. 

Consideration generally see supra 
§ ane oy eed 

5 ebber v. Austin, 123 : 
121A 673. Me: 98m 

81. Webber vy. Austin, supra. See 
Mills v. Hudmon, 175 Ala. 448,57 § 
739 (in ejectment by a mortgagee 
who had bought in the land at fore- 
clesure sale, where the defendant 
did not plead payment as permitted 
by statute, the validity of the fore- 
closure was immaterial). 

82. Absolute deed as mortgage 
‘see supra §§ 64-153. 


vee Richards v. Crawford, 50 Iowa 
84, Parties generall ject- 
meant ‘8 94-105, y Peto OeE 
. ewey v. Van Deusen, 4 Pick, 
(Mass.) 19. But see Kibbe v. , 


Before distribution of the es- 
tate the heirs of a deceased mort- 
gagee cannot bring writ of entry for 
possession of the mortgaged prem- 


ises. Maft\ov.2\ Stevens, “34 @ 
(Mass.) 504. 7 pat 
[b] Quitclaim deed of -heir of 


mortgagee, made before decree of dis- 
tribution, but before foreclosure of 
the mortgage, will not give his gran- 
tee sufficient title to sustain a writ 
of entry even against the heir in 
occupation of the land. Tattieve 
Stevens, 8 Gray (Mass.) 504. 
igo Gibbes v. Holmes, 31S. C. Ea. 
87. Baker v. Collins, 4 Tex. Civ. 


A, 520; 23 SW 493. 


88. Golder v. Golder, 95 Me. 259, 
49 A. 1050. But see Gibbes v. 
Holmes, 31 S. C. Hq. 484. (holding 
that the personal representative of 
the mortgagor is a necessary party 
for the purpose of establishing any 
payments that may have been made). 

89. Pleading generally see Hject- 
ment §§ 113-154. 

90. Evidence generally see Hject- 
ment §§ 200-266. 

$1. Issues and proof generally see 
Hjectment $§ 155-166. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 588-589] 


breach of a condition,;®? but there is authority for 
the proposition that the burden is on defendant to 
show absence of breach of condition.®°* After the 
law day of a mortgage, the mortgagee may recover 
possession without proving nonpayment, payment 
being an affirmative fact to be proved by the party 
asserting it.2* Admitted facts need not be proved. 
It has been held that it may be shown under the 
general issue that the debt has been satisfied,°* 
or has been barred by limitations,°? or that there 
has been no default in payment;®® but where a 
statute permits payment to be pleaded in such an 
action,®® it is not error to exclude evidence of pay- 
ment in the absence of a plea thereof. If plaintiff 
sues upon a deed which is absolute in form, proof 
that it is in fact a mortgage will defeat his re- 
covery,” although the contrary has been held.? It 
is not generally necessary in this form of action to 
produce or prove the note, bond, or other evidence 
-of the debt secured.* 

Stay of proceedings. Jn some jurisdictions de- 
fendant may obtain a perpetual stay of proceedings 
in the ejectment suit by paying or tendering the 
full amount of the mortgage debt.5 

Judgment.® The judgment may be either abso- 
Inte’ or conditional in form, providing, in the latter 
case, for the surrender of possession to plaintiff un- 
less defendant shall, within a limited time, dis- 
charge the mortgage debt. Where the suit is 
founded on a deed which is absolute in form, but 
found by the court to have been intended as a 


92. See cases infra this note. NE 561. 
[a] Finding as to breach.—An 97. 
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Ladd v. Ladd, supra. 
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mortgage, the court may order a reconveyance of 
the premises on payment of the debt secured,® or 
a sale of the property to satisfy plaintiff’s lien.}° 
Kyectment against a tenant in possession cannot be 
defeated by the mortgagor alienating the premises; 
and all persons coming in under the mortgage after 
suit so commenced will be bound by the judgment.* 

A motion for summary judgment’? for a mort- 
gagee in an action by him to recover possession 
of the mortgaged premises will be denied where 
substantial facts are in dispute.t® 

Mesne profits and damages.'* In ejectment for 
land which defendant conveyed to plaintiff as secu- 
rity for a liability incurred by plaintiff for defend- 
ant, plaintiff cannot recover mesne profits, except 
pending the action, and to be applied to the payment 
of the debt.t5 Nominal damages?® and costs? may 
be allowed, although the mortgagee obtains posses- 
sion of the premises by surrender, and they are 
equal in value to the amount due him.%® 

[§ 589] b. Against Third Persons. While in some 
jurisdictions the mortgagor’s right to bring eject- 
ment against a third person is not recognized,!® in 
most jurisdictions, since, as against all persons ex- 
cept the mortgagee or those claiming under him, the 
mortgagor remains the real owner of the property,”° 
the mortgagor is entitled, in a proper case, to main- 
tain ejectment or trespass,?! and this is true in the 
case of a deed absolute in form but intended as a 
mortgage ;*? however, after entry for foreclosure by 
the mortgagee, the mortgagor cannot maintain forci- 


13. United Farmers Co-op. Co: v. 
Ashton, 25 OntWN 91. 


ejectment judgment, finding that de- 98. Ladd v. Ladd, supra. 14. Mesne profits and damages 
fendant’s note was not due, but that 99. See statutory provisions. ane: see ijectment §§ 358- 
there had been a forfeiture under 1. Mills v. Hudmon, 175 Ala. 448, | 389. 

his deed of trust, is not inconsistent, |57 S 739. 15. Polhill v. Brown, 84 Ga. 338, 
because the deed of trust may have 2. Smith v. Smith, 80 Cal. 328, 21,10 SE 921. 

contained conditions other than one]|P 4, 22 P 186, 549; Parker v. Hubble, 16. Normal damages generally see 
for payment of the note. Wilson] 75 Ind. 580. Hjectment § 383. 

v. Reed, 270 Mo. 400, 193 SW 3. Ladd v. Ladd, 252 Ill. 43, 96 NE Sthate en generally see Ejectment 
819. . 561. 


[b] Demand required by instru- 4. 
ment.—Where the breach of condi- 
tion alleged as a foundation for 


ejectment to recover possession is 


Morse v. Stafford, 95 Me. 31, 49] 18. 
A 45; Den v. Wade, 20. N. J. L. 291, 19. 
See Paden v. Phoenix Planing 
140 Ga, 46, 78 SE 412 (in an action by 


Barnes v. Beach, 18 Vt. 146: 

¢ See cases infra this note. 
Mill, [a] Where mortgage debt unpaid. 
—A mortgagor cannot maintain 


the nonpayment of an annual install- 
ment of interest, which was ex- 
pressed to be payable annually “if 
lawfully demanded,’ the mortgagee 
must prove a demand of interest, 
or at least that he sought defendant 
on the mortgaged premises for the 
purpose of making a demand. Law- 
son v. Tilden, 2 Hen. & M. (12 Va.) 
95. 

[c] Mortgage for support.—AIn 
suit by a mortgagee to recover pos- 
session of land mortgaged to secure 
the ‘support of plaintiff the burden of 
showing a breach of conditions is on 
plaintiff. Powers v. Hambleton, 106 
Me,,.217,, 76 A 675. 

[da] Setting up breach after com- 
mencement of action.—If suit by the 
mortgagee to recover possession of 
mortgaged property is brought be- 
fore breach of condition, and a 
breach occurs while it is pending, 
plaintiff may allege it by a supple- 
mental pleading and recover on the 
strength of such breach, without be- 
ginning a new suit. gp OLSs v. 
Hurst, 1 Metc. (Ky.) 66 

93. Ladd v. Ladd, ee Ill. 48, 96 
NE 561. 

94. Brown v. Loeb, 177 Ala. 106, 
58 S 330. 

95. See. Pleading [31 Cyc 676]. 

{a] Admission of possession hy 
defense.—In action to recover pos- 
session of land by grantee in deed 
given to secure a debt, by defending 
the action defendant admitted pos- 
session, and no evidence was re- 
quired. Paden v. Phoenix Planing 
Mill, 140 Ga. 46, 78 SH 412. 

96. Ladd y. Ladd, 252 Ill. 43, 96 


a grantee in a deed to secure a debt 
to recover the land, although the 
deed recited that the debt was evi- 
denced by notes, plaintiff could show 
that defendant failed to give the 
notes which it was intended he 
should give). 

5. Tichenor v. Collins, 45 N. J. L. 
123; Dowle v. Neale, 10 ‘Wkly. Rep. 
627; Hay v. McArthur. 8 Ont. Pr. 321; 
Trust, ete., Co. v. MeGillvray, 7 Ont. 
Pr. 318; McDonald v. Doray, 11 U. C. 
Q. B. 318; Doe v. Rutherford, 1 U. C. 
Q. B. 172; Doe v. McLean, '4°U. C. 
Q. B. O. S. 1. But see Abbe v. Good- 
win, 7 Conn. 3877 (holding that equity 
will not enjoin before the time of 
payment specified in’ a mortgage an 
action at law for the possession of 
the premises on a tender of the debt 
with interest and costs). 

6 Judgment generally see Hject- 
ment §§ 297-321. 

7. Paden v. Phceenix Planing Mill, 
140 Ga. 46, 78 SE 412; Ladd vy. Ladd, 
252 Lil, 43, 96 NE 561; Darling v. 
Chapman, 14 Mass. 101; Barnes’ v. 
Beach, 18 Vt, 146. 

8. Webber v. Austin, 123 Me. 95, 
121 A 673; Wade v. Howard, 11 Pick. 
(Mass,) 289; Darling v. Chapman, 14 


Mass. 101. See also infra XXI, B, 12, 

b and ¢. 

ake. Montgomery v. Spect, 55 Cal. 
1/0. Meredith v. Meredith, 54 Kan. 

150, 37 Oa 


hed Hunt v. Hunt, 17 Pick. (Mass.) 
118. 

12. dudgment on motion or sum- 
mary proceedings generally see 
Judgments -§§$ 421-4385, 


ejectment against a third person if 
the mortgage debt is unpaid. Dough- 
erty v. Kercheval, 1 A. K. Marsh. 
(Ky.) 52 

[b] A grantor in a deed of trust 
cannot sue in ejectment without 
joining the trustee, although pos- 
session is reserved to the mortgagor 
until default. Brier Hill Collieries 
oa Gernt, 131 Tenn. 542, 175 ‘SW 

20. See supra § 3; and cases infra 

note 21. 
21. U. S—wU. S. Oil, ete., 
219 Fed. 785, 1385 CCA 455; 
Southern Pac. R. Co. v. Doyle, 11 
Fed. 253, 8 Sawy. 60. ; 

Ala.—Allen v. Kellam, 69 Ala. 442. 

Fla.—Brown vy. Snell, 6 Fla. 741. 

Ill—Emory v. Keighan, 88 Ill. 482; 
Hall v. Lance, 25 Ill. 277. 

Me.—Hawes v. Nason, 111 Me. 193, 
88 A 538, AnnCas1915D 1095; Stinson - 
Vv. Ross, 51, “Me. 556, 81. Amb i5915 
Huckins v. Straw, 34 Me. 166; Chaa- 
bourne v. Rackliff, 30 Me. 354, 

Pe deme as See v. Davis, 2 Harr. & 
ae H.—Ellison y. Daniels, 11 N. H. 
S. C.—lLaffan v. Kennedy, 49 S. Cc. 


L. 246. 

ie B.—Doe v. Hanson, 11 N. B. 

Ont.—McMullen v. Free, 13 Ont. 
7; ‘Platt'v. Grand’Trunk ‘Rv \Co., 22 
ONES? 

Ejectment generally see Ejectment 
fA adi rh re [A ay Sai ot eR 

Trespass generally see Trespass 
[88 Cyc 985]. 

22. Parker v. Hubble, 75 Ind. 580, 


Cot Vv: 
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ble entry and detainer.2? It seems that the trustee 
or grantee in a deed of trust may be entitled to 
proceed against strangers,?* and a right of action 
against trespassers has also been recognized as 
existing in the mortgagee?®> where he is in actual 
possession,”® or 1s entitled to the possession on ac- 
count of a breach of the condition of the mortgage,” 
and it has been held that a mortgagee who has 
entered to foreclose can maintain forcible entry and 
detainer against a third person.?® But under the 
theory that a mortgage conveys neither the title 
nor the possessory right to the mortgagee,?® he 
cannot sue for the recovery of the property against 
a trespasser.°° 

[§ 590] ¢. Actions by Third Persons. Although 
in theory the legal title may be vested in the mort- 
gagee,*! no action of ejectment will lie against him 
unless he has entered on the premises or exercised 
some claim of ownership.*? One who has paid to the 
person entitled thereto the amount due on a mort- 
gage, under a claim of having attached the right of 
redemption, and who has received a release of the 
mortgagee’s interest in the premises, may main- 


23. Chamberlain v. Perry, 138 
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after the law day. recover possession 


tain a writ of entry for possession against the owner 
of the equity of redemption, although the attach- 
ment was void.%% 

Mortgagor’s heirs or grantees. An action to re- 
cover mortgaged premises may be maintained by 
the heirs of the mortgagor only under the same 
circumstances which would have sustained such a 
suit if brought by the mortgagor himself ;** and the 
same is true of the mortgagor’s grantee or vendee.*® 

Purchaser at sheriff’s sale. A purchaser at a 
sheriff’s sale of an equity of redemption may re- 
cover in an action of ejectment against the mort- 
gagor in possession.*¢ ‘The purchaser at execution 
sale under a judgment junior to the mortgage can- 
not maintain ejectment against the mortgagee law- 
fully in possession.** 

[§ 591] C. Control and Disposition of Property— 
1. Rights of Mortgagor—a. In General. Where a 
mortgage is regarded only as a security, as. it now 


generally is,?* the mortgagor remains to all intents. 


and purposes the beneficial owner of the estate, and 
may control, manage, and dispose of it as he wills,** 
so far as concerns all persons except the mort- 


NW 1010. 


Mass, 546. of the land from a third person, Kan.—Clark v. Reyburn, 1 Kan. 
24. Dexter v. Harris, 7 F. Cas. No.| whether or not his foreclosure of | 281. 5 

3,862, 2 Mason 5231; Pennington v.|the mortgage is regular and effective. La—New Orleans Nat. Bank v. 

Woodall, 17 Ala. 685; Phillips v.|Gidley v. Bellenger, 204 Ala. 160, 85 pe peginsceat a 29 La. Ann. 355, 29 AmR 

Winslow, 18 B. Mon. (Ky.) 4381, 68]S 374. 335. 

AmD 729. 28. Mitchell v. Shanley, 15 Gray Me.—Huckins v. Straw, 34 Me. 166; 
25. <Ala.—Gidley v. Bellengeér, 204} (Mass.) 319. See also infra XX, A,| Wilkins v. French, 20 Me. 111. 

Ala. 160, 85 S 3874. 14. Md.—F inch v. Mishler, 100 Md. 458, 
Conn.—Townsend Sav. Bank v. 29. See supra § 3 : 59 A 1009 

Todd, 47 Conn. 190. 30.. Hume v. 
Ill. Esker v. Heffernan, 159 Ill.| Civ. A.) 142 SW eR 

38, 41 NE 1113. 31. See supra § 1 
Ky. —Dougherty v. Kercheval, 1 A. 32. Lyman vy. 

K. Marsh. 52. 233) 


Mass.—Hall v. Bell, 6 Metce. 431; 33. 
Somes y. Skinner, 3 Pick. 52; Part- 513. 
ridge v. Gordon, 15 Mass. 486; Dar- 34. 
ling v. Chapman, 14 Mass. 101; ‘Green 35. 
v. Kemp, 13 Mass. Bl Sasi! AmD 169..) P2003) 
ee ho -—Mundy v. Monroe, 1 Mich.|/ Butler  v. 


: (Ind.) 247; 
Mont.—Foster v. Coyle, 59 Mont.|]H. 209. 
a LOT UP iA Te 36. 


Le Compte, 


Hibbard, 18 NesH. | 531, 
Hammond v. Reynolds, 72 Me. 


Oldham v. Pfleger, 84 Ill. 102. 
Spect v. Spect, 83 Cal. 437, 26 
22 AmSR 314, 
Rockafellar, 7 
Lane y. Sleeper, 18 N. 


Davis v. Evans, 27 N. C. 525. 


Mass.—Delano v. Smith, 206 Mass. 
365, 92 NE 500, 30 LRANS 474. 
Mich.—Peo. v. Andre, 153 Mich. 
117 NW ,55; Ladue v. Detroit, 
ete. R. Co., 13 Mich. 380, 87 AmD 
759; Crippen v. Morrison, 13 Mich. 23. 
Mo. —Springfield v. Ransdell, 305 
Mo. 438, 264 SW 771; Standard Leath- 
er Co. v. Mercantile Town Mut. Ins, 
13. LRA 1387;]Co., 181 Mo.. A. 701,,111 SW. 631. 
Blackf. Nebr. —Kyeger v. Ryley, 2 Nebr. 20. 
Nev.—Southern Pac. Co. v. Miller, 
86 Nev. 169, 154 P 929. 
H.—Donation Trustees Vv. 


(Tex. 


‘T§§ 589-591 


H.—Marsh v. Smith, 18 N. H. 
een Rundlett v. Hodgman, 16 N. H. 


N. J.—Smallwood v. Bilderback, 16 
Nig 0, 494; 

N. C.—Bennett v. Williamson, 50 
Nee Cr 307, 

Yt.—Appleton v, Edson, 8 Vt. 239. 

Ont.—Canada Permanent Bldg., 
oe Soc. v. Rowell, 19 U. Cc. Q. B. 

{a] A junior mortgagee has no 
right of action where there is no 
right of possession. Western Bank 
v. Greey, 12 Ont. 68. 

26. Mass.—Haven v, Adams, 4 
Allen 80. 

Mich.—Todd v. Davis, 32 Mich. 160; 
Blackwood v. Van Vleet, 11 Mich. 
252; Mundy v. Monroe, 1 Mich. 68. 

Mont.—Foster v. Coyle, 59 Mont. 
444, 197 P 747. 

N. C.—Bennett v. Williamson, 50 
N. C...307. 

Eng.—Ocean Acc., ete., Corp., Ltd. 
v. Ilford Gas Co., [1905] 2 K. B. 493, 
6 BRC 84. 

[a] Title by relation back.—-The 
entry of a mortgagee relates back to 
the time when he had the right to 
enter, so as to support an action 
against a wrongdoer for a trespass 
committed after the accrual of the 
right and before actual entry. Ocean 
Ace., etc., Corp., Ltd. vy. Ilford iGas 
Co, £1905) 221K 1B: 4493) 16) BRC Me4: 

27. Gidley v. Bellenger, 204 Ala. 
160, 85 S 374; Esker v. Heffernan, 159 
Tll. 38, 41 NE 1113; Dougherty v. 
Kercheval, 1 A. K. Marsh. (Ky.) 52; 
Doen ve, Hishjo5 Uw Ce@. Bun2o5. 

[a] Regularity of foreclosure.— 
The mortgagee having legal title can 


Ejectment generally see Hjectment 
TONE. Tip Ak02 1 

37. Cohn v. Hoffman, 45 Ark. 376; 
Dickason v. Dawson, 85 Ill. 53; Jew- 
ett v. Tomlinson, 137 Ind. 326, 36 NE 
110674 .Poignard iv. //‘Smith,; 6. Rick, 
(Mass.) 172. But see Bosse v. John- 
son, 73 Tex. 608, 11 SW 860 (hold- 
ing that the purchaser at an execu- 
tion sale can oust a mortgagee not 
lawfully in possession). 

[a] Remedy of purchaser.—If the 
mortgagee is in possession after de- 
fault, the purchaser must redeem the 
premises by paying the mortgage. 
Jewett v. Tomlinson, 137 Ind. 326, 
36 NE 1106. 

38. See supra § 38. 

39. U. S.—Norton v. Phelps, 105 
U. S. 393, 26 L. ed. 1072; McCullough 
v. Smith, 243 Fed. 823, 156 CCA 335; 
Western Union Tel. Co. v. Ann Arbor 

so)Cony 90 »Med.; 379,., 33..OCA. 113 
[rev on other grounds 178 U. S. 239, 
20 SCt 867, 44 L. ed. 1052]. 

Ala.—Duval v. McLoskey, 1 Ala. 
708; Smith v. Gay, (A.) 106 S 214. 

Ariz.mBennett v. U. S. Land, etce., 
Co. 16) Ariz. 138, 141 Pa Ti 

Ark.—Moore v. Little Rock, 42 
Ark. 66. 

Cal.‘McDermott v. Burke, 16 Cal. 
580 (recognizing rule). 

Ga.—Denham v. Kirkpatrick, 64 
Ga. 71; Few v. Pou, 32 Ga. A. 620, 
124 SH 372. 

Ill.—Ware v. Schintz, 190 Ill. 189, 
60 NE 67; Lightcap v. Bradley, 186 
Til. 510, 58 NE 221; Hall vy. Lance, 
25 Ll. 277. 
ceind: .—McDowell v. Hendrix, 67 Ind. 


Iowa.—Teachout y.-., Duffus, 9115 


N. 

Streeter, 64 N. H. 106, 5 A 845; Orr 

v. Hadley, 36 N. H. 57D; Ellison Vv. 

Daniels, 11 N. H. 274. 

N. J.—Fidelity Trust Co. v. Ho- 
Dene ete... R.Go.546Ch; ).63 sAL 2a3. 

Y.—tTrimm v. Marsh, 54 N. Y. 

59), "13 AmR 623. 

N. C.—Stevens v. Turlington, 186 
Ni Cy 194, 30.9, SE270,.. 33. A Re STO 
Watkins v. Kaolin Mfg. Go,, obs LNs (oh 
536, 42 SE 983. 

R. I.—Bull’s Pet., 15 R. I.534, 10 
A 484, 

Tex.—Sanger v. Hunsucker, (Civ. 
A.) 212 SW 514. 

Vt.—Van Dyke v. Grand Trunk R. 
Co., 84 Vt. 212, 78 A 958, AnnCas 
1913A 640. 

W. Va.—Walker v. Summers, 9 Ww. 
Va b3ce 

B. C.—British Columbia Thorough- 
bred Assoc. v. Brighouse, 31 B. C. 
381, 70 DomLR 130, [1922] 3 West 
Wkly 665. 

Bt B.—Joplin v. Johnson, 4 N. B. 
Ont.—Frost v. Hines, 12 Ont. 669. 
“The mortgagor’s interest in the 

land may be sold upon execution; his 

widow is entitled to dower in it; it 
passes as real estate by devise; it 
descends to his heirs, by his death, 
as real estate; he is a freeholder by 
virtue of it; he may maintain an ac- 
tion for the land against a stranger 
and the mortgage cannot be set up as 

a defense.” Lightcap v. Bradley, 186 

Tll., 510,. 520, 58 NE. 221.  To.same 

effect Williams v. Williams, 270 IIl. 

552, 110 NE 876. 

[a] Actions involving title.—(1) 
The grantor of a deed of trust to 
secure an indebtedness is still the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


gagee,*° and subject to the condition that he must do 


nothing to destroy or impair the 
curity.“4. He is a freeholder, as 


rights and privileges, both civil and political, which 
the possession of a freehold confers,*? and cannot 
be deprived of his title, even after breach of con- 
dition, except by a voluntary surrender or convey- 
ance or by a due and regular foreclosure.*2 

Notwithstanding 
the existence of a mortgage on land, the owner 
thereof may sell and convey his interest, that is, 
the equitable title or equity of redemption, to a 
third person, transferring to the latter all his own 


[§ 592] b. Sale of Premises. 


beneficial owner and may maintain 
any necessary action dealing with 
the title. “US. ‘Oil; ‘ete., ‘Co. ‘v.. Bell; 
219 Fed. 785, 135 CCA 455. (2) The 
equitable owner of land may compel 
a conveyance of the legal title to him 
and surrender of possession, al- 
though he has given a mortgage on 
it to a third person: Lackey v. Mar- 
tin, 120 UN..C., 391, 27 SE 35. 

[b] Power to make restrictive 
agreements. — The mortgagor of 
mortgaged property. has power, as 
against all persons save the mort- 
gagee and those standing in the 
mortgagee’s shoes, to make a binding 
contract with other property owners 
to the effect that no intoxicating 
liquors should ever be manufactured 
or sold on their premises, respec- 
tively. Scudder v. Watt, 98 App. 
Div. 228, 90 NYS 605. 

40. U. S—McCullough vy. Smith, 
243 Fed: 823, 156 CCA 335. 


Ala.—Smith v. Gay, 106 S 214. 

Tll.— Williams v. illiams, 270 Ill. 
552, 110 NE 876. 

Me.—Wilkins v. French, 20 Me. 


BS Bi 

Mass.—Delano v. Smith, 206 Mass. 
365,.92 NE ‘500, 30 LRANS~ 474. 

Mo.—Springfield v. Ransdell, 305 
Mo. 43, 264 SW 771. 

N. H.—Orr v. Hadley, 36 N. H. 575. 

N. C.—Stevens v. Turlington, 186 
Nee LOA TLS 210, se Adan, 810. 

Vt.—Van Dyke v. Grand Trunk R. 
Co., (84 ‘Vt. 212, 78 A958, -AnnCas’ 
1913A 640. 

See Beach vy. Royce, 1 Root (Conn.) 
244 (holding that a mortgagor, re- 
maining in possession, is to be con- 
sidered as holding under the mort- 
Bagee, and not against him). 

41. U. S.—Western Union Tel. Co. 
v. Ann Arbor R. Co., 90 Fed. 379, 33 
CCA 113 [rev on other grounds 178 
PUL ourcoon 20 SCLa Sou, 44 “1 ed. 

LOD 2]. : 

Ala.—Grigg v. Banks, 59 Ala. 311. 

Ariz.—Bennett v. U. S. Land, etc., 
COs he PATIZ. dora te be pielele 
Ark.—Moore yv. Little Rock, 42. Ark. 
6. ; 

Ill.— Bell v. Cassem, 158 Ill. 45, 41 
NE 1089, 29 LRA 571 


Beare e cacheut ni Duffus, 115 NW 
10. 
ya en v. Willetts, 2 Kan. 
4, 
La.—New Orleans Nat. Bank v. 


Raymond, 29 La. Ann. 355, 29 AmR 
335. 

Mass.—Tarbell v. Page, 155 Mass. 
256, 29 NE 585. 

Mich.—Ladue vy. Detroit, ete, R. 
COonilos yVMCh eres Ola. 82 it AMID 759K 
Crippen v. Morrison, 13 Mich. 23. 

Mo.—Davis v. Evans, 174 Mo. 307, 
73 SW 512; Kennett v. Plummer, 28 


Mo. 142. 

Nebr.—Kyger v. Ryley, 2 Nebr. 
0. 

N. J.—Hazeldine v. McVey, 67 N. 
J. Eq. 275, 63 A 165; Hague v. West 
Hoboken, 23 N. J. Eq. 354; Fidelity 
Trust Co. v. Hoboken, etc., R. Co., 
(Ch.) 63 A 273. 

R. I.—Bull’s Petition, 15 R. I. 534, 
10 A 484. 

Vt.—Van Dyke v. Grand Trunk R. 
Co., 84 Vt. 212, 78 A 958, AnnCas 
1913A 640, 


MORTGAGES 


mortgagee’s se- 
regards all.the 


same equities.*? 


W. Va.—Walker v. Summers, 9 W. 
Va. 533. 

{a] For example (1) a mortgagor 
cannot arnex land to a city, without 
the consent of the mortgagee, SO as 
to prevent the latter from enjoining 
the collection of taxes thereon. 
Moore v. Little Rock, 42 Ark. 66. 
(2) The mortgagor cannot abandon 
an easement appurtenant to the 
estate mortgaged, which easement is 
in express terms included within and 
covered by the lien of the mortgage. 
Duval v. Becker, 81 Md. 537, 32 A 
308. (3) A license by a mortgagor 
to remove a building is invalid as 
against the mortgage. Tarbell v. 
Page, 155 Mass. 256, 29 NE 585. 

42. Marks v. Robinson, 82 Ala. 69, 
2 S 292; White v. Rittenmyer, 30 
Iowa 268; Montgomery v. Bruere, 4 
INesde deo 00; 

43. Peninsular Trading, etc., Co. 
v. Pacific Steam Whaling Co., 123 
Cal. 689, 56 P 604; Hull v. McCall, 13 
Iowa 467; Hart v. Ten Eyck, 2 Johns. 
Ch. (N. Y.) 62 [rev on other grounds 
1 Cow. 744 note]; Eubanks v. Bec- 
ton, 158 N. C. 230, 73 SH 1009. But 
see Hume v. Fleet, 23 App. Div. 185, 
48 NYS 889 (holding that the default 
of a mortgage executed to United 
States loan commissioners operated 
ipso facto as a foreclosure by virtue 
of a statute, vesting the title to the 
land in the commissioners, with only 
a special right in the mortgagor to 
redeem). 

44. See infra § 740. 

45. Denham v. Kirkpatrick, 64 Ga. 
71. But see McCoy v. Mt.. Pleasant 
First Nat. Bank, 50 Iowa 577 (hold- 
ing that a mortgagee is not liable 
in damages for a failure of sale of 
the land through his agent’s warning 
those present at the attempted auc- 
tion that the purchaser would buy a 
lawsuit). 

46. See cases infra note 47. 

47. Medley v. Elliott, 62 Ill. 532; 
Universal Trust Co. v. Boehanski, 75 
Misc. 317, 135 NYS 100; Ellithorp v. 
Dewing, 1 D. Chipm. (Vt.) 141. 

48. Ark.—Deming Inv. Co. v. Jud- 
sonia Bank, 278 SW 634. 

Ga.—Few v. Pou, 32 Ga. A. 620, 
124: SE 372. 

Ill.—Taylor v. Adams, 115 Ill. 570, 
4-NE 837; Medley v. Elliott, 62 Ill. 
532, 

Iowa.—Smith v. Cushatt, 199 Iowa 
690, 202 NW 548. 

Mass.—Burke v. Willard, 243 Mass. 
547,/137 NE 744. 

Mo.—Kennett v. Plummer, 28 Mo. 
142; Hunter v. Henry, :(A.) 181 SW 
597. 

Tex.—Sanger v. Hunsucker, (Civ. 
A.) 212 SW 514. 

Eng.—Brown v. Peto, [1900] 2 Q. 

653; John Brothers Abergarw 
Brewery Co. v. Holmes, [1900] 1 Ch. 
188; Wilson v. Queen’s Club, [1891] 
38 Ch. 522; O’Loughlin v. Fitzgerald, 
Ir. R. 7 Eq. 483; Bevan v. Habgood, 1 
Johns. & H. 222, 70 Reprint 728; Re 
Nugent, 49 L. T.-Rep. N. S:°132. 

B. C.—British Columbia Thorough- 
bred ‘Assoc.’ v. “Brighouse, 31°’ B. ‘C. 
381, 70 DomLR 130, [1922] 3 West 
Wkly 665. 

Ont.—Frost v. Hines, 12 Ont. 669. 

[a] Pending foreclosure.—A mort- 
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rights in the premises,‘4 and the mortgagee has no 
right to interfere in the sale or prevent it.*® 
of course such a sale does not prejudice the rights 
of the mortgagee;*® the grantee succeeds to the 
mortgagor’s estate, occupies his position, takes sub- 
ject to the encumbrance, and is subject’ to the 


But 


[§ 593] c. Lease of Premises. A mortgagor, re- 
maining in possession, has the right to lease the 
premises to a tenant,*® and to enforce against the 
latter all the remedies usually given by the law 
or stipulated for in their agreement,*® although no 
such lease can operate to the prejudice of the mort- 


gagor cannot make a valid lease of 
the premises after the filing of a 
bill for foreclosure. Perry v. Keane, 
6 L. J. Ch. 67; Mansfield v. Hamil- 
ton, 2 Sch. & Lef. 28. 

{b] In England under Convey- 
ancing Act of 1881 a mortgagor in 
possession is expressly permitted to 
make a lease. (1) Such lease is not 
rendered invalid by the fact that it 
contains an option of renewal, or be- 
cause it- may be determined at the 
option of the lessee at definite pe- 
riods. King v. Bird, [1909] 1 K. B. 
837. (2) But such lease is invalid 
where it includes property other than 
that comprised in the mortgage and 
provides one entire rent for the entire 
property. King v. Bird, supra.. (3) 
A mortgagor cannot accept a sur- 
render of the lease without the con- 
currence of the mortgagee. Robbins 
v. Whiyte,: [1906] TP Ko Br 425.>°4¢4) 
The failure of a mortgagor to de- 
liver to the mortgagee a counter- 
part of a lease made by the latter 
does not invalidate the lease. Public 
agg ee v. Lawrence, [1912] 1 Ch. 


49. Ala.—Perkerson vy. Snodgrass, 
85 Ala: 1387, 4 S 752; Comer v. Shee- 
han, 74 Ala. 452. 

SaPRS lie et v. Hendrix, 67 Ind. 

La.—Thompson vy. Flathers, 45 La. 
Ann, 120, 12 S 245. 

100 Md. 


Md.—Finch y. Mishler, 
458, 59 A 1009. 
Mass.—Minnisimmet Trust, Ine. v. 


Libby, 234 Mass. 407, 125 NE 599, 
14 ALR 638. 

Mo.—Hunter vy. Henry, (A.) 181 
Sw 597. 

N. Y.—Mason vy. Lenderoth, 88 
App. Div. 38, 84 NYS 740. 

Eng.—Turner v. Walsh, [1909] 2 


K. B. 484 [dist Matthews vy. Usher, 
[1900] 2 Q. B. 5385 (which was fol- 
lowed in Molyneux v. Richard, [1906] 
1 Ch. 34)]; Fairclough vy. Marshall, 
4) Ex.7D. 37; Snell ‘v.°Rinch; 13° GiB. 
N. S. 651, 106 ECL 651, 143 Reprint 
258;-Cuthbertson v. Irving, 4 H. & 
N. 742, 157. Reprint 1034; Hickman v. 
Machin, 4 H. & N. 716, 157 Reprint 
1023; Thwaites v. McDonough, 2 Ir. 
Eq. 97; Reece v. Strousberg, 54 L. T. 
Rep. N. S. 133. But see Bayly v. 
Went, 51 L. T. Rep. N. S.'764 (hold- 
ing that, where a mortgagee after 
default has appointed a receiver for 
the income of the mortgaged prop- 
erty aS permitted by statute, the 
mortgagor will be restrained from 
interfering with the receiver). 

ps nN B.—Joplin v. Johnson, 4 N. B. 

41. 

{a] Dlustration.—Tenants cannot 
avoid paying rent to assignee of 
original landlord until a mortgagee 
in possession notifies them to pay 
rent to her, or threatens to evict 
them, or they have agreed to attorn 
to her in recognition. of paramount 
title, and mortgagee’s mere entry to 
foreclose does not relieve tenants 
from liability to landlord’s assignee 
for rents subsequently falling due. 
Winnisimmet Trust, Ine. v. Libby, 
234 Mass. 407, 125 NE 599, 14 ALR 


38. 
Right of reéntry see Landlord and 
Tenant § 1760. 
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gagee’s title, or interfere with his right to enter | mortgagee of land including a mill dam is not liable 


on breach of condition or to recover the possession 
by suit when he becomes entitled to it.°° 
no privity of estate or contract between the mort- 
gagee and the tenant of the mortgagor,®' and con- 
sequently the mortgagee is neither liable upon the 
covenants of the lease to the tenant,°? nor in an 
action for damages brought by the latter,°? nor, 
unless he puts himself in position to do so by 
accepting the occupant as his tenant, is he entitled 
to claim the benefits of the lease or its covenants,°* 
or to distrain for or otherwise collect the rent.°® 

[§ 594] 2. Rights and Liabilities of Mortgagee— 
A mortgagee who has not taken pos- 
session of the premises®® is not entitled to exercise 
acts of dominion or control over them, not being 
in any proper sense the owner or proprietor.°? 
Ariz.—Bennett v. U. 8. Land,; 


a. In General. 


50. 
ete Cos! 16 Aniz.) 138, 141, 2. 727. 

Ark.—Deming Inv. Co. v. Judsonia 
Bank, 278 SW 634. 

Cal.—McDermott v. Burke, 16 Cal. 
580. 

Ill.—Taylor v. Adams, 115 Ill. 570, 
4 NE 837. 

Mass.—Burke v. Willard, 249 Mass. 
313, 144 NE 223; Burke v. Willard, 
243 Mass. 547, 1837 NE 744; Delano v. 
Smith, 206 Mass. 365, 92 NE 500, 30 
LRANS 474; Colton v. Smith, 11 Pick. 
$141, 22. AmD.3"5; Hicks v..Bing- 
ham, 11 Mass. 300; Perkins v. Pitts, 


11 Mass. 125; Gould v. Newman, 6 
Mass. 239. , 

Mo.—Hunter v. Henry, (A.) 181 
SW_ 597. ; 

N. J.—Strong v. Smith, 68 N. J. 


Eq. 686, 60 A 66, 63 A 493 [aff 203 
UU. S. 584,27 SCt 782,51. L. ed, 328). 
N. Y¥.—Home L. Ins, Co. v. O’Sulli- 
van, 151 App. Div. 535, 136 NYS 105. 
Eng.—Gibbs. v.. Cruikshank, L. R. 
8 C. P. 454; Costegan v. Hastlar, 2 
Sch. & Lef. 166. 

B. C.—British Columbia Thorough- 
bred Assoc. v. Brighouse, 31 B. C. 
381, 70 DomLR 1380, [1922] 3 West 
Wkly 665. 

Ont.—Frost v. Hines, 12 Ont. 669; 
McKay v. Davidson, 13 Grant Ch. 498. 

[a] Assent by mortgagee to lease 
does not prevent his right to collect 
‘the debt by foreclosure, but is an 
agreement not to take possession so 
long as tenant performs the cove- 
nants of the lease, Winnisimmet 
Trust, Inc. v. Libby, 247 Mass. 560, 
(142 NE 772. : 

[b] Exemption of tenant from lia- 
bility for rent to lessor mortgagor 
after entry by mortgagee does not 
depend upon recognition by the ten- 
ant of the paramount title of the 
mortgagee in possession. Winnisim- 


met Trust, Ing. v. Libby, 247 Mass. 


560, 142 NE 772. 


[c] Lease before mortgage.— 
Where, before ‘the mortgage was 
given, defendant became tenant of 


the mortgagor for a year, it was held 
that at the end of that time his right 
ceased, and the mortgagee could 
eject him without notice. Canada 
Permanent Bldg., etce., Soc. v. Rowell, 
19; Us C.:Q:-B.,124; 

{d] Mortgagee paid off—A mort- 
gagee in possession, who appears 
upon the pleadings to be paid off, and 
has given security for the payment 
of the rents into court, will be re- 
strained by injunction from ejecting 
the tenants in occupation of the 
lands, although the answer claims a 
sum to be still due. Robinson v. 
Maguire, 9 Ir. Eq. 269. 

fe] In England under Conveyanc- 
ing Act of 18381 a mortgagor in pos-| 
session is permitted to make an agri- 
cultural or occupation lease for any 
term not exceeding twenty-one years. 
Where a mortgagor in possession of 
land, part of which was at the date 
of the mortgage leased to tenants re- 


There 1s 


A 


serving sporting rights, made a lease 
of the remainder of the land together 
with sporting rights over the whole 
of the land for a term of fourteen 
years, the mortgagee could not re- 
cover possession during the term. 
Brown v. Peto, [1900] 2 Q. B. 653. 
Right as affected by tenant’s in- 
terest in crops see infra §§ 601, 609. 


51. U..S.—In re Banner, 149 Fed. 
936. 

Ala.—Comer vy. Sheehan, 74 Ala. 
452. 


Del.— Merchants’ Union Trust Co. 
v. New Philadelphia Graphite Co., 10 
Del. Ch.418,, §3-A,520: 

Ill.—Reichert v. Bankson, 199 Ill. 
A. 95, 99 [quot. Cyc]; Reed v. Bart- 
lett, 9 Ill. A. 267; Scheidt v, Belz, 4 
TIL wAs 432. 

Mass.—Winnisimmet Trust, Inc. v. 
Libby, 247. Mass. 560, 142:.NE 1772; 
Burke vy. Willard, 243 Mass. 547,-137 
NE 744; Winnisimmet Trust, Inc. v. 
Libby, 234 Mass. 407, 125 NE 599, 14 
ALR 638; Tilden v. Greenwood, 149 
Mass. 567, 22 NE 45. 


paatighs Hopscte v. Ellis, 17. Mich. 
Di. 
Minn.—Cargill v. Thompson, 57 


Minn. 534, 59 NW 638. 

N..J.—Souders v. Vansickle, 8 N. J. 
Le shes 

N. Y.—Wacht v. Erskine, 61 Misc. 
96, 113 NYS 130; McKircher v. Haw- 
ley, 16 Johns. 289. 

Eng.—Towerson v. Jackson, [1891] 
2 Q. B. 484; Corbett v. Plowden, 25 
Ch. D.. 678; Rogers v. Humphreys, 4 
A. & EH. 299, 31 ECL 144, 111 Reprint 
199; Bayly. Vv. Went, 61.1. Rep. 
N.S. 764. 

N. B.—Brock v. Forster, 34 N.,B. 
262; Joplin v. Johnson, 4 N. B. 541, 

Ont.—Caverhill v. Orvis, 12 U. C. 
Cer Pres Ors 

52. Tilden  v.. Greenwood, 149 
Mass. 567, 22 NE, 45;. Cargill. v. 
Thompson, 57 Minn. 534, 59 NW 6388. 

53. Lebensburger v. Schofield, 155 
Fed. 85, 86.CCA 105, 12 LRANS 1025. 

54. oran v. Pittsburgh, ete.,, R. 
Co., 32 Fed. 878 [app dism 154 U. S. 
510 mem, 14 SCt 1149 mem, 38 L. ed. 
1079 mem]; Merchants’ Union Trust 
Co, v.. New Philadelphia Graphite Co., 
10 Del. Ch. 18, 83 A: 520; Corbett v. 
Plowden, 25 Ch.-D. 678; Caverhill v. 
Orvis,, 12 “UW. (Co Gy Pin892.- But asee 
Molyneux v. Richard, [1906] 1 Ch. 
34 (holding .that a mortgagee can 
maintain an action for specific per- 
formance of a covenant in a lease 
made prior to the mortgage). 

55. See infra § 609. 

56. Rights and duties of mort- 
gagee in possession see supra § 581. 

57. Norwich y. Hubbard, 22 Conn. 
587; Trimm v. Marsh, 54 N..Y. 599, 
18 AmR 623; Sanger v. Hunsucker, 
(Tex. Civ..A.) 212 SW .514. But see 
Broun v. Bushey, 25 Ont. 612 (hold- 
ing that a mortgagee of land ad- 
joining a highway is one of the per- 
sons in whom the “ownership” of it 
is vested for the purposes of a stat- 


for damages caused by the flowage of adjoining 
lands or by the breaking of the dam, if he is not 
in possession of the premises by himself or a ten- 
ant;°> but it is otherwise where he is in possession.°9 

[§ 595] b. Sale of Premises. 
conveyance is executed by one whose only title to 
the land is that of a mortgagee, it will operate to 
transfer nothing more than his possessory right to 
the land, together with the ownership of the debt 
secured, if intended as an assignment thereof,®° un- 
less the mortgage contains. a power of sale, in which 
case, if it is lawfully exercised, a valid title will 
be transferred to the vendee.*! 
grantee in a deed intended as a mortgage who sells 
the mortgaged property must account for the amount 
received by hin, 


Where a deed of 


A mortgagee or a 


°2 or for the value of the prop- 
ute relating to the closing of high- 
ways and the rights of adjoining 
owners). 

58. Oakham v. Holbrook, 11 Cush. 
(Mass.) 299. 

59. Lowell v. Shaw, 15. Me. 242; 
peer vy. French, 10 Mete. (Mass.) 


€9. Lesser v. Reeves, 142 Ark. 320, 
219 SW 15; Dutton v. Warschauer, 
21 Cal: 609, 82 AmD 765; Trimm vy. 
Marsh, 54 N. Y.,599, 13 AmR, 623. 
But see Bright v. McMurray, 1 Ont. 
172 (holding that a mortgagee in feé 
in possession after the time allowed 
for redemption may convey the fee). 

[a] Liability to account.—A pur- 
chaser of real estate from a mort- 
gagee in possession takes it subject 
to the liability to account to the 
mortgagor for the rents and profits. 
Trimm v. Marsh, 54 N. Y. 599, 13 
AmR 623. 

61. Porter v. Scobie, 5 B. Mon. 
(Ky.) 387; Shepard y. Jones, 21 Ch. 
D. 469; Mayer v. Murray, 8 Ch. D. 
424; Thompson y. Hudson, L. R. 10 
a 497; Cameron vy. Walker, 19 Ont. 

[a] Exchange.—Under a_ clause 
permitting the mortgagee “to sell 
and absolutely dispose of’? the mort- 
gaged property a sale need not be 
for money, an exchange for other 
property being sufficient to pass title. 
Smith v. Spears, 22 Ont. 286. 

{[b] Surrender to sheriff holding 
execution.— Where a mortgage given 
to sureties to indemnify them con- 
tained a power authorizing them to 
sell the property, if necessary to 
save themselves, a surrender by 
them of the property to the sheriff 
under an execution on the debts se- 
cured and other. debts was valid. 
Porter v, Scobie, 5 B. Mon. (Ky.) 387. 

62. Veach. v. Smith, 107. SW 234, 
32 KyL 851; Morris v. Budlong, 78 
N. Y. 543; Haussknecht v. Smith, 11 
App. Div. 185, 42 NYS 611 f[aff, 151 
N. Y. 658 mem, 57 NE 1112 mem]; 
Richardson v. Beaber, 62 Misc. 542, 
115 NYS 821; Norton v. Lea, (Tex. 
Civ. A.) 170 SW 267; Mendels v. 
Gibson, 9 Ont. L. 94, 5 OntWR 233. 

[a] Sale without fraud. — The 
measure of damages recoverable by 
the grantor in a security deed where 
the land was sold by the grantee, 
without fraud, for an amount in ex- 
cess of the debt, was to the consid- 
eration received, less the debt se- 
cured, with legal interest on the 
excess. Norton v. Lea, (Tex. Civ. 
A.) 170 SW. 267. ; 

[b] Deductions.— Grantee in a 
deed intended as a mortgage having 
sold the land, mortgagor is entitled 
to an accounting and to the amount 
obtained by mortgagee and interest, 
less the amount of the mortgage 
debt, with interest and taxes. Rich- 
ardson v. Beaber, 62 Misc. 542, 115 
NYS. 821. 

[c] Allegation as to conveyance, 
—An allegation, that the mortgagee 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


erty ;°? and a grantee in such a deed can also be 


§§ 595-597] 


required to account where he has 


property for other property,** and if the exchange 
is a breach of an independent agreement an action 


at law will lie.®® Some statutes 
to the mortgagee the right to sell 
property.°® 

Adoption of sale by mortgagor. 


gagee, without foreclosure, takes possession of the 
property, and rents it, and then sells it at private 
sale, the mortgagor may adopt such sale, and hold 
the mortgagee for the surplus of the rent and sale 


price over and above the amount of 
[§ 596] c. Lease of Premises. A 


has neither the possession nor the right of posses- 


sion of the mortgaged premises®® 


therein which he can lease to a third person.®%® 


has conveyed the premises held by 
him’ under an absolute deed as col- 
lateral security to a certain person 
who is now owner and holder there- 
of, imports an absolute conveyance, 
and sufficiently negatives possibility 
of a conveyance subject to mort- 
gagor’s right to reaeem. Doty_v. 
Norton, 133 App. Div. 106, 117 NYS 
793.. tT; 

[d] Evidence.—In a_ grantor’s 
action against the grantee for the 
surplus over the debt secured, evi- 
dence that the purchaser from de- 
fendant obtained a loan of a certain 
amount on the land was properly ex- 
cluded, where the value of the land 
when the loan was made was not in 
Norton v. Lea, (Tex. Civ. A.) 


issue. 
170 SW. 267. 

63. Ill.—Brimie v. Benson, 216 Ill. 
A, 474. 


Iowa.—Harris v. Barnes City Sav. 
Bank, 194 Iowa 492, 188 NW 862; 
Gilbert v. Clark, 186. Iowa 904,173 


NW 104. 
Kan.—Hegwood v. Leeper, 100 
Kan. 379, 164 P 1738. “® 
Mich:—Enos v. Sutherland, 11 
Mich. 5388. 


N. J.—Budd v. Van Orden, 33 N. J. 
Eq. 143 [aff 33.N. J. Eq. 564]. 

Wash.—Wiese v. Wiese, 126 Wash. 
246, 21 7-P 1994, 

[a] Value as of time of sale.— 
Where the: grantee in a deed, abso- 
lute on its face, but intended as a 
mortgage, conveys the property in 
violation of an agreement not to do 
so, he is liable for the reasonable 
value of the property as of the date 
of conveyance. Brimie v. Benson, 
216 Ill. A. 474; Harris v. Barnes City 
Sav. Bank, 194 Iowa 492, 188 NW 862. 

[b] Value as of demand.—Where 
the grantee of land by absolute deed 
as security transfers it to a bona 
fide purchaser, the measure of dam- 
ages in favor of the grantor is the 
value of the land when the tender of 
payment and demand for reconvey- 
ance was refused, less the amount 
of the debt secured by the deed. 
Clark v. Morris, 88 Kan. 752, 129 P 
1195. 

[ec], Sale for more than value of 
property.—Where the grantee in a 
deed, absolute on its face but in- 
tended as a mortgage, conveys prop- 
erty in violation of an agreement not 
to do so, and receives more than the 
property is worth he is liable for the 
amount received. Brimie v. Benson, 
216 Ill.) A. 474. 


64. Dybdal ov. Fagerberg, 102 
Minn. 130, 112, NW. 1018, 114 NW 
268. 

[a] Measure, of recovery.—W here 


the land conveyed to secure the pay- 
ment of a debt is exchanged for 
other land, the debtor may require 
the creditor to account for the value 
of the land exchanged, the value of 
the land taken in exchange, or the 
specific property received. Dybdal 
v. Fagerberg, 102 Minn. 130,112 NW |. 
1018, 114 NW 268. 
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expressly deny 
the mortgaged 
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if he is in possession, he may make a valid lease, 
although, it will necessarily be terminated by the 
redemption of the mortgage, unless there was some 
express or implied authority from the mortgagor 
to lease for a given time.”° 

[§ 597] D. Timber, Crops, Mines, Buildings, Etc. 


—l. Right To Cut Timber—a. Right of Mortgagor— 


Where a mort- | (1) In General. 


the mortgage.** 
mortgagee who 


has no interest 
But 


65. Colgan asta Farmers’, ete., 
Bank, 59 Or. 469, 106 P 1134, 114 P 
460, 117 P 807. 

[a] Measure of damages.—Where 
a contract required a grantee to sell 
and account to the grantor, and gave 
the grantor the right to redeem, an 
exchange for other lands was a 
breach, and entitled the grantor to 
recover the difference between the 
value and the grantor’s debt. Colgan 
v.. Farmers’, ete, Bank, 59 Or. 469, 
106 P 1134, 114 P 460, 117 P 807. 

66. See statutory provisions; and 
Ranjo v. Salmon, 15 Philippine 436. 

{a] Sale under independent au- 
thority.—A statute providing that no 
power of sale shall be granted in a 
mortgage does not prevent the mort- 
gagee from acting as the agent of 
the mortgagor in the sale of: the 
mortgaged premises, if by an author- 
ity independent of the mortgage. 
Farley .v. Eller, 29 Ind. 322. 


67. McKarsie v. Citizens’ Bldg., 
Gh ess Assoc.,,(Tenn...Ch., A.) 53 SW 
68. See supra §§ 573-576; and 


cases infra this section. 
69. Cal.—Standard Livestock Co. 


v. California Bank Nat. Assoc, 67 

Cal... Ay. 881,227 2B.962. 
Nebr.—Union.,Mut, L. Ins. Co. v. 

Lovitt, 10 Nebr. 301, 4 NW 986. 
Wash.—Womach v. Harding, 132 


Wash. 184, 231 P 949, 

Wis.—Schroeder v. Arcade Theater 
Co.,,175 Wis. 79,.184 NW 542. 

Eng.—Ball v. Riversdale, Beatty 
550; Franklinski v. Ball, 10 Jur. N. S. 
606; Hungerford v. Clay, .9 Mod. 1, 
88 Reprint 275. 

Compare Cramton v. Tarbell, 6 F. 
Cas. No. 3,849 (where a lease made in 
the name of the mortgagee as the ap- 
parent legal owner was held to. be in 
fact one by the mortgagor). 

[a] A mortgagee is not a land- 
lord and cannot give .a_ lease. 
Womach v. Harding, 132 Wash. 184, 
231, P1949. : 

[b] Right of trustee.—In order 
to authorize trustee in a trust deed 
to subject the trust deed to a lease 
Subsequently made, the right must 
be contained.in the provisions of the 
trust deed, either by express lan- 
guage or by necessary implication. 
Schroeder v.. Arcade Theater Co., 175 
Wis. 79, 184 NW 542, 

70. Ark.—Lesser 142 
Ark. 320, 219 SW 165. 

Ill.— Holt v. Rees, 46 Ill. 181. 

Me.—American Agricultural Chem- 
ical Co. v. Walton, 116 Me. 459, 102 A 
29%. i 

Mich.—Curtiss v. Sheldon, 91 Mich. 

v. 


390, 51 NW) 1057. : 

Mont.—Alderson Marshall, 7 
Mont. 288. 16 P 576, 

N. H.—Willard v. Harvey, 5 N. H. 
252. 

N. Y.—Bolles v. Duff, 4 AbbPrNS 
330 [rev on other grounds 54 Barb. 
216]. 

Or.—Eldredge v. Hoefer, 52 Or, 241, 
93 P' 246, 94 P 568, 96 P 1105. 


v. Reeves, 


While some courts follow the rule 


that the property in timber cut on the mortgaged 
premises is in the mortgagee"! and that a purchaser 
from the mortgagor takes it subject to the para- 
mount rights of the mortgagee,’? other courts fol- 
low the rule that, although the hen of a mortgage 
covers standing timber on the mortgaged premises** 
the mortgagor, remaining in possession before de- 
fault, may cut and sell the timber,** and that the 
mortgagee cannot pursue it into the hands of pur- 


Eng.—Hungerford v. Clay, 9 Mod. 
1, 88 Reprint 275. 

Omg Mar hs v. Brooke, 23 Ont. 

Sask.—Rollefson v. Olson, 8 Sask. 
L143, 21 DomLR 671, 31 WestLR 
157, 8 WestWkly 481. 

[a] Long term leases.—A mort- 
gagee in possession is, not justified 
in making long term leases, as. he 
cannot bind the estate beyond his 
possession; and the time of his oc- 
cupancy is contingent, and he- is 
under no obligation to do so even 
with the consent of the mortgagor. 
Eldredge v. Hoefer, 52 Or. 241, 93 
P 246, 94.P 568, 96 P 1105. 

71. Gore v. Jenness, 19 Me. 53; 
Page v. Robinson, 10. Cush. (Mass.) 
99; Howe v. Wadsworth, 59 N. H. 
397. See also supra § 1 (common-- 
law theory of mortgages). 

{a] Trespass maintainable. — A 
mortgagee not in actual possession 
may, after condition broken, main- 
tain trespass against the mortgagor 
for cutting and carrying to market 
timber trees standing on thes prem- 
ises. Frothingham v; McKusick, 24 
Me. 403; Bussey v. Page, 14 Me: 132; 
Stowell v. Pike, 2 Me. 387; Page v. 
Robinson, 10 Cush. (Mass;) 99; San- 
ders v. Reed, 12 N. H...558; Petten- 
gill v. Evans, 5 N. H. 54. Trespass 
generally see Trespass [38 Cye 985]. 

{[b] Waiver of rights—The mort- 
gagee waives his right to the timber 
by cooperating with the mortgagor 
in selling it. Kimball v. Lewiston 
Steam Mill Co., 55 Me. 494, 

[c] Want of actual or construc- 
tive notice.—Where timber sold by 
the mortgagor was cut and removed 
from the land before the recording 
of the mortgage or notice to the pur-- 
chaser, the mortgagee could not 
maintain an action of replevin. Ban- 
ton v. Shorey, 77 Me. 48. 

{d] Replevy from ‘mortgagee.— 
Timber trees wrongfully cut by the 
mortgagor or a stranger cannot be 
replevied from the mortgagee by a 
purchaser thereof from the one who 
cut them. - Mosher vy. Vehue, 77 Me. 
169. . Replevin generally see Replevin 
[84 Cye 1342]. 


72. See cases supra note 71. 

73. See supra § 403. 

74  U. S.—Moore vy. + Southern 
‘States Land, ete., Co., 83 Fed. 399. 


Ark.—Stewart v. Scott, 54 Ark. 187, 
15 SW 463. 


_~Kan.—Vanderslice v. Knapp, 20. 
Kan. 647. 
Mich.—Webber v. Ramsey, 100 


Mich. 58, 58 NW 625, 48 AmSR 429. 

Minn.— Adams v. Corriston, 7 
Minn, 456. : 
-N. Y.—Wilson v. Maltby, 59 N. Y. 
126. See Peterson v. Clark, 15 
Johns. 205 (a mortgagee has no 
property in trees cut down by the 
mortgagor before forfeiture, so as to 
maintain trover against him). 

Pa.—Angier v. Agnew, 98 Pa, 587, 
42’) AmR = 624. 

[a] Cutting timber as trespass.— 
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chasers who have acquired it in good faith and with- 
out notice of his rights, by trover or trespass or an 
action for its value;’®° and this right of the mort- 
gagor in possession to cut and sell timber has been 
recognized as existing even after default and until 
foreclosure.’® It is unlawful, however, for the mort- 
gagor, or those who act under his license or con- 
tract, to strip the land to such an extent as to 
destroy or seriously impair its value as security for 
The rights of the mortgagor 
in this respect may also be limited by his covenant 
in the mortgage not to cut the timber without the 
mortgagee’s permission or by a restriction as to 
the amount to be cut,’* and directing the application 
of the proceeds on the mortgage debt.7® 

[§ 598] (2) Firewood and Timber for Repairs. 
A mortgagor of a farm in possession even after 
breach of condition may cut firewood and timber 
for repairs, for use upon the premises, and for other 
ordinary purposes, according to the well-known and 


the mortgage debt.”’ 


The mere fact that a mortgagor. in 
possession cuts timber upon the land 
does not alone constitute him a will- 
ful trespasser, but that depends upon 
the circumstances as to whether his 
act was in good faith, and whether 
it resulted in injury to the mort- 


gagee. Foreman v. Holloway, 122 
Ark. 341, 183 SW 763. s 
75. Webber v. Ramsey, 100 Mich. 


58, 58 NW 625, 48 AmSR 429; Wilson 
v. Maltby, 59.N. Y.'126. 

76. Boswell v. Ivie, 31 Ga. A. 807, 
122 SE 97; Chavez v. Schairer, (Tex. 
Civ. A.) 199 SW 892. 

77. Ark.—Stewart Scott, 54 
Ark. 187, 15 SW 463. 


Mass.—Ingel v. Fay, 112 Mass. ate 


Vv. 


N. H.—Lawrence v. Lawrence, 
IN. Ee sf 09 

N. J.—Emmons v. Hinderer, 24 N. 
J Ba; 39. 


Wis.—Atkinson v. Hewett, 63 Wis. 
396, 23 NW 889; Scott v. Webster, 50 
Wis. 53, 6 NW 363. 

Ont.—McLeod v. Avery, 16 Ont. 
365; Mann v. English, 38 U. C. Q. B. 
240. 

[a] Right to cut timber as ques- 
tion of fact.—Whether the cutting 
of timber on mortgaged land is 
wrongful or not depends upon the 
nature of the land and the circum- 
stances of the particular case, and is 
a question for the jury. Searle v. 
Sawyer, 127 Mass. 491, 34 AmR 425. 

Cutting of timber as waste see 
infra § 639. 

78. Cal.—Moisant v. McPhee, $2 
Cal. 76, 28 P 46. 

Me.—Holbrook y. Greene, 98 Me. 
171, 56 A 659. 

N. Y.—Wood v. 29 Barb. 
145. 

N. C.—Chard v. Warren, 122 N. C. 
75,29 SH373. 

Va.—-Hiden v. L19riVial 
116, 89 SE 121. 


Lester, 


Mahanes, 


Ont.—Mann vy. English, 38 U.,C. 
Q. B. 240. 
[a] Sale to pay taxes and insur- 


ance.—Permission given by a mort- 
gagee to the mortgagor to cut and 
remove timber to pay taxes and in- 
surance on the property and interest 
on the mortgage does not authorize 
the mortgagor to use the timber to 
pay debts to other parties. Holbrook 
v. Greene, 98 Me. 171, 56 A 659. 

[b] Right to cut “all timber.”— 
Where an insolvent mortgagor, un- 
der a reserved right to “cut any and 
all timber” on the premises, although 
it cut more than it could use, and 
allowed the excess to remain on the 
premises, which were inadequate se- 
curity, did all the cutting before de- 
fault, it committed no waste, in the 
absence of bad faith, and the trees 
cut became its personal property, 
free from the mortgage lien, which 
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could not be resumed. Fox v. Dom- 


ino Lumber Co., 116 Misc. 567, 190 
NYS 305. 
79. Beecher v. Newton, 157 Ga. 


113, 120 SE 779; Howe v. Russell, 36 
Me. 115; Fredonia Nat. Bank v. Per- 
Fin} 172’ “Pal 157133 4AU 3513) Bidensy. 
Mahanes, 119 Va. 116, 89 SH 121. 

[a] As implied power to. sell.—A 
provision in a security deed which 
declares that all money received 
from the sale of timber or turpentine 
shall be paid to the grantee neces- 
sarily implies that the grantor re- 
serves to himself the power to sell 
the timber and turpentine. Beecher 
v. Newton, 157 Ga. 113, 120 SE 779. 

{b] Liability of purchaser. — 
Where a recorded deed of trust of 
land contained a special provision 
that timber would not be cut with- 
out consent of mortgagee, and if per- 
mitted was to be applied to secured 
notes, a purchaser of the timber was 
conclusively charged with record no- 
tice, and liable for amount not so ap- 
plied. Hiden v. Mahanes, 119 Va. 116, 
89 SE 121. 

{cj] Suit without foreclosure. — 
Where a deed of trust contained a 
special contract, which it was com- 
petent for mortgagee to make, to the 
effect that proceeds’ of timber sold 
should be applied on the mortgage 
debt, the trustee could sue a pur- 
chaser of timber for breach of such 
stipulation without first foreclosing 
the mortgage. Hiden v. Mahanes, 
LLY Vian LCS 89) Sky ie ie 

[d] . Sale on credit.—A clause ina 
mortgage, “the purchase-money for 
the sale of any timber on said land, 
or any use of same, to be applied 
as a credit on said note,’ does not 
authorize a sale of the timber on 
credit. Donalson v. Thomason, 137 
Ga. 848, 853, 74 SE 762. 

80. Judkins v. Woodman, 81 Me. 
351, 17 A 298, 3 LRA 607; Hapgood 
v. Blood, -11' Gray 400; 
Wright v. Lake, H 

‘81. Place v. Sawtell, 142 Mass. 
477, 8 NE 348; Guthrie v. Kahle, 46 
Pa. 331; Carson v. Griffin, 11 N. B. 
244; Brethour v. Brooke, 23 Ont. 658; 
Lusk v. Perrin, 19 OntWN 58. See 
Berry v. Hindman, 61. Tex. Civ. A. 
291, 129 SW 1181 (where it is held 
that the sale, by a mortgagee in pos- 
session, of timber on the mortgaged 
land and receipt of the purchase 
money, discharged the timber from 
the lien, so that neither the mort- 
gagee nor a subsequent holder could 
assert it against the timber). 

82. See cases supra note 81. 

{a] Accounting for proceeds. — 
Where a mortgagee in possession re- 
covers against a trespasser for cut- 
ting timber on the mortgaged prem- 
ises, the remedy of the mortgagor is 
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existing usages of good husbandry.®° 

[§ 599] b. Right of Mortgagee. A mortgagee in 
possession may cut and sell timber, although only 
for the purpose of enforcing his security and not to 
the permanent injury of the property,®*+ and must 
account for the proceeds as profits received.®? 

[§ 600] c. After Payment or Discharge. 
the mortgage is paid off and discharged,*’ its lien 
is lifted from the standing timber, as also from that 
which may have been severed,** and, the title thereto 
reverts to the mortgagor or his vendee.** 

[§ 601] 2. Crops; Emblemenis. 
crops are considered for some. purposes as a part 
of the realty and may be covered by the lien of a 
mortgage,** yet the mortgagor is the owner of all 
crops sown, grown and harvested before foreclosure, 
with full power to sell or mortgage the same,** and 
in some jurisdictions a disposal of the crops by 
the mortgagor operates as a. severance thereof.** 
It has also been, held that a mortgagor is entitled 


When 


While growing 


against the mortgagee for the timber 
cut and carried away, as for profits 
received by him. Guthrie v. Kahle, 
46 Pa. 331. ' 

83. Payment or discharge gener- 
ally see infra §§ 885. 

84 Hutchins v. King, 1 Wall. (U: 
S.) 0753, “17 OL.” edt -544375iBarron: ive 
Paulling, 38 Ala. 292. 

85. See cases'’supra note 84. 

86. See supra § i y 

87. Cal. — Woodland Bank Vv. 
Christie, 62 P 400; Locke v. Klunker, 
123 Cal. 231, 55 P 993; Simpson v. 
Ferguson, 112 Cal. 180, 40 P 104, 44 
P 484, 53 AmSR 201. 

Conn.—Toby v. Reed, 9 Conn. 216. 
oreo v. Kinsey, 7 Ill.- A. 
cee a ae v. Deardorff, 84 Ind. 

Iowa.—Lanning vy. Seaton, 68 Iowa 
156, 26 NW 51. 

Kan.—Caldwell vy. Alsop, 48 Kan. 
571, 29 P.1150,-0% LRAST82. 

Me.—Vehue v. Mosher, 76 Me. 469. 

Md.—Chelton v. Green, 65 Md. 272, 
4 A 271. 

Mont.—Craig v. Burns, 65 Mont. 
550. 212 P 856: 

N. J.—Ahern vy. Littl, 90 N. J. Eq, 
72, 105 A597. 

N. Y.—Sexton v. Breese, 135 N. Y. 
387, 32 NE 133; Wood v. Lester, 29 
Barb. 145. 

N. C.—Killebrew v. Hines, 104 N. 
CL. 482 10 SE 159, 251,117 AmSE 
672 [Loverr Coor v. Smith, 101 N. CG. 
261, 7 SE 669; Brewer’ v. Chappell, 
TOL N22 Ci22515 TSH! 1670]! 

Okl.—Anderson v. Marietta Nat. 
Bank, 93 Okl, 241, 246, 220 P 883 
[quot Cyc]. 
fl ee p. Temple, 1 Glyn & J. 
A B.—Baxter v. Johnston, 10 N. B. 
ait ese v. Gibson, 17 Ont. 
' [a] Thus a mortgagor in posses- 
sion, before entry by the mortgagee, 
may lawfully cut and remove grass 
growing upon the land. Vehue v. 
Mosher, 76 Me. 469; Hewes v.- Bick- 
ford, 49 Me. 71. 

88. White v. Pulley, 27 Fed. 436; 
Whiteside v. Morris, 197 Iowa 211, 
197 NW 56; Farmers’ Bank v. Parker, 
(Mo. A.) 245 SW 586; Willis v. 
Moore, 59 Tex. 628, 46 AmR 284. 
See Weiner Bank yv. Jonesboro Trust 
Co:., 168 Ark. 859, 271 SW 952 (a 
chattel mortgage not entitled to reg- 
istry did not operate as a severance 
as against a mortgage of the land). 

[a] Validity of assignment. — 
Mortgagee under a real estate mort- 
gage pledging rents and profits in 
case of foreclosure was not, when he 
obtained appointment of a receiver, 
an existing creditor or subsequent 


ror later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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to claim the growing crop by way of emblements,®® 
at least if sown before notice to quit.% 
of the mortgagor to the crops continues until fore- 
closure, entry for the purpose of foreclosure, or the 
appointment of a receiver, whereupon the right to 
the unsevered crops or other products of the land 
passes to the mortgagee as a part of the property 
hable to the satisfaction of his claims,®! not only as 
against the mortgagor, but also as against a tenant 
in possession under a lease made subsequent to the 
mortgage,°” although in some jurisdictions the right 
of the mortgagee to the crops of the tenant is de- 


nied.93 


purchaser as to whom a subsequent 
assignment of the crops would not 
be valid without notice unless re- 
corded under Code § 2906, where 
mortgagor’s grantee, who assigned 
his share of tenant’s crop, had not 
been in possession and did not retain 


possession after the assignment. 
Whiteside v. Morris, 197 Iowa 211, 
197 NW 56. 


89. Lamar v. Johnson, 16 Ala. A. 
648, 81 S 140; Sanger v. Hunsucker, 
(Tex.’ Civ; “A.)'i212 SW. 514. 


90. Lamar v. Johnson, 16 Ala. A. 
648, 81 S 140. 

91. Ark.—Weiner Bank v. Jones- 
boro Trust Co., 168 Ark. 859, 271 SW 
952. 

Cal.—Montgomery vy. Merrill, 65 
Caln432,, 4 P44. 


Ida.—Reed v. Hartsock, 88 Ida. 771, 

2257, Bri39. 
Tll.—Rankin v. Kinsey, 7 Ill. A. 
98 Me. 


215. 

Me.—Holbrook vy. Greene, 
171, 56 A 659; Perley v. Chase, 79 Me. 
519, 11 A 418; Gilman v. Wills, 66 


Me. 273. 

Mass.—Porter v. Hubbard, 134 
Mass. 233. 

Minn.—Holton v. Bowman, 32 
Minn. 191, 19. NW 734. 

Mont.—Craig v. Burns, 65 Mont. 


550, 212 P 856. 


N. J.—Ahern v. Littl, 90 N.. J. Ha. 
72, 105 A 597. 
N. 


Y.—Sherman v. Willett, 42 N. Y. 


146; O’Dougherty vy. Felt, 65 Barb. 
220. 

Okl.—Anderson v. Marietta Nat. 
Bank, 93 Okl. 241, 246, 220 P 883 
{quot Cyc]. 


Vt.—Hamblet v. Bliss, 55 Vt. 535. 
Eng.—Bagnall v. Villar, 12 Ch. D. 
812 (demand of possession sufficient 
to fix rights of mortgagee); ‘Hx Dp. 
Barnes, 3 Deac. 223; Ex p. Bignold, 
2 Deac. & C. 398. : 
Alta,—Cochlin .v. Massey-Harris 
Co., 8 Alta. L, 392, 28: DomLR 397, 30 
WestLR 922, 8 WestWkly 286. 
. S.—Eastern Canada Sav., 
Co. v.. Curry, 28 N. S..323. 
Ont.—Cameron vy. Gibson, 17 
233; McDowall v. Phippen, 1 
143; Bloomfield v., Hellyer, 22 
A. 232; Hamilton. Provident, etc., 
Soc. v. Campbell, 12 Ont. A. 250. 
[a] Necessity for severance.—A 
previous sale or mortgage by a 
mortgagor will not constitute a 
severance as against a purchaser at 
the foreclosure sale. The test is 
whether there has been an actual 
severance. John Hancock Mutual L. 
Ins. Co. v. Watson; 200 Ill. A, 315; 
Jones v. Adams, 37 Or, 473, 59 P 
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etc., 


Ont. 
Ont. 
Ont. 


Where crops are specially pledged by the 
mortgage or the disposition of their proceeds ex- 
pressly governed by it, such clause is controlling,®4 
and where the mortgagee is in possession he has 
such an interest in the crops grown on the land as 
to enable him to maintain an action for their con- 
version.®°® A mortgagee, who became the purchaser 
on foreclosure sale of ice houses and of the right 
to cut ice from a pond, does not acquire title to 
the ice cut and stored in the ice houses by a lessee 
of the mortgagor before the foreclosure sale.% 


MORTGAGES 


This right 


mortgage.+ 


gagee.* 
A 
811, 62 P 16, 82 AmSR 766, 50 LRA 
3 


88. 

{b] The appointment of a re- 
eeiver does not subject the crops to 
the mortgage, unless the appoint- 
ment.is proper and the receiver a 
necessity to the protection of the 
rights of the mortgagee, which 
otherwise would not be protected. 
Anderson v. Marietta Nat. Bank, 93 
Okl. 241, 220 P 883. 

{c] Mortgagee in possession.— 
(1) One whose relation to land. 
that of a mortgagee in possession 
is entitled to the crops sown, raised, 
and harvested by him, and is ac- 
countable for the rents and profits. 
Holton v. Bowman, 32 Minn. 191, 19 
NW 734; Craig v. Burns, 65 Mont. 
550, 212 P 856. (2) Where the mort- 
gagor of a farm, after planting a 
crop of winter wheat, left the prem- 
ises and in writing directed the 
mortgagee to take possession of all 
the crops growing’ thereon, such 
written direction was not a bill of 
sale of the crop, and did not trans- 
fer title’ thereto, or do more than 
confirm the mortgagee’s right to pos- 
session. Craig v. Burns, supra. 

Rights of purchaser at foreclosure 
sale generaliy see infra § 1342 et 
seq, XXIII, Jin 42 Cc. J. . 

92. Downard v. Groff, 40 Iowa 
597; Lane v. King, 8 Wend. (N. Y.) 
584, 24 AmD 105; Anderson v. Ma- 


rietta Nat. Bank, 93 Okl. 241, 246, 
220 P 883 [quot Cye]. 

93. Smith v. Cushatt, 199 Iowa 
690, 202 NW 548; Sanger v. Hun- 


sucker, (Tex.e Civ.’ A.) 212° SW 514; 
Vousden v. Hopper, 4 Sask, L. 1, 16 
WestLR 294. 

_ [a] In Missouri—(1) A tenant’s 
interest in growing crops is by stat- 
ute exempted from a sale of the 
mortgaged premises under the mort- 
gage. Hunter v. Henry, (A.) 181 
SW 597. (2) Such statute is not 
retrospective. Missouri Trust Co. v. 
Cunningham, 81 Mo. A. 262. 

94. Zayas v. Lothrop, 231 U. S. 
171, 34 SCt 108, 58 L. ed. 172; Mont- 
gomery v. Merrill, 65 Cal. 432, 4 P 
414; Mix v. Creditors, 39 La. Ann. 
624, 2 S 391; Anderson vy. Marietta 
Nat. Bank, 93 Okl. 241, 246, 220 P 
883 [quot Cyc]. 

[a] Clause as affecting advances. 
—A clause in a mortgage that crops 
should be shipped to the mort- 
gagee, who should apply the pro- 
ceeds first to the interest and then 
the principal, did not prevent the 
mortgagee from advancing to the 
mortgagor sums to aid him in mak- 
ing a crop and applying the proceeds 


is. 


[§ 602] 3. Mines and Quarries.” 
who has a right to, and remains in possession of, 
the mortgaged premises,’ has the right to work a 
mine or quarry and to take and enjoy the income 
derived from the sale of the products, unless it 
unreasonably. impairs the security of the mort- 
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trustee under a deed of trust, before foreclosure, 
cannot maintain an action for crude turpentine 
taken from trees on the land before his possession 
was acquired and sold to a third person.°* A mort- 
gagor in possession, on vacating a farm, has no right 
to remove or sell manure made thereon in the usual 
course of husbandry; the title thereto vests in the 
mortgagee as owner of the freehold.% 

Nursery trees. A mortgagor in possession in good 
faith and the usual course of business may remove 
and sell nursery stock.®? 
held that a mortgagee in possession before fore- 
closure has no right to sell nursery trees regarded 
by the parties as a part of the realty covered by the 


It has, however, been 


A mortgagor, 


A mortgagee, who has a right to possession and is 


of the crop to the discharge of the 
advances before applying them to 
the interest. Zayas v. Lothrop, 231 
WISH IT1 34 SCto 108; 258) Li. weayehT2e 

95. Craig v. Burns, 65 Mont. 550, 
212 P 856. 

Trover generally see Trover and 
Conversion [38 Cyc 1997]. 

96. Gregory v. Rosenkrans, 78 
Wis. 451, 47 NW 832. 

97. Farmers’ L. & T. Co. v. Avera, 
(Miss.) 7S 358. 


98. Vehue v. Mosher, 76 Me. 469; 


Chase v. Wingate, 68 Me. 204, 28 
AmR 86. 2 
99. Hamilton v. Austin, 36 Hun 
CN, Y.) 138. 
1. Dubois v. Bowles, 30 Colo. 44, 


69_Pr1067. 
2. Mortgage of mining property 
Gees see Mines and Minerals 
53. 
3. See supra 


§ 573; and cases in- 
fra note 4. : 


4 U. S—yYoung v. Northern IIli- 
nois Coal, etc., Co., 13 Fed. 806, 9 
Biss. 300. 


Del.—Merchants’ Union Trust Co. 
v. New Philadelphia Graphite Co., 10 
Del. Ch. 18, 838 A 520. 


Kan.—Vanderslice’ v. Knapp, 20 
Kan, 647, 
Mass.—Young v. Haviland, 215 


Mass. 120, 102 NE 338. 

Minn.—Russell v. Merchants” 
Bank, 47 Minn. 286, 50 NW 228, 28 
AmSR 368. 


N. J.—Vervalen v. Older, 8 N. J. 
Eq. 98. 

Pa.—Righter v. Hamilton, 10 Pa. 
Co. 260, 261. 


“To take ore from an open mine 
in a reasonable and prudent manner 
as measured by the customary work- 
ing, before the creation of the mort- 
gage, would not constitute waste.” 
Righter v. Hamilton, supra. To 
same effect Russell v. Merchants’ 
Bank, 47 Minn. 286, 50 NW 228, 28 
AmSR 368. 

{a] Extent of rights.— Where 
mining property is mortgaged to se- 
cure bonds issued by the corporate 
owner, both the corporation and iis 
lessees have the right to work the 
mine reasonably and properly, al- 
though this results in its exhaus- 
tion, the rights of the parties being 
Similar to those of a life tenant and 
reversioner. Young v. Haviland, 215 
eee 120, 102 NE 3388. See Estates 


86. 

[b] Opening new mine.—A mort- 
gagor has no right to open a mine 
or clay pit where none existed be- 
fore the mortgage. Righter v. Ham! 
ilton, 10 Pa. Co. 260. 
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in possession of the mortgaged premises,> may work 
a mine or quarry,® being allowed his reasonable 
expenses,’ being accountable to the mortgagor for 
proper operation,® and being required to account 
for the profits over and above the mortgage debt.® 

[§ 603] 4. Buildings and Other Improvements. A 
mortgagor has no right to remove buildings from 
the mortgaged premises, as they are a part of the 
security of the mortgagee;’° neither has he a right 
to remove other improvements which have become 
A disposal of fixtures by a 
mortgagor is valid when made in accordance with 
In ease of unauthor- 
ized removal the mortgagee may maintain an appro- 
priate action for the recovery of possession of the 


part of the realty.“ 


the terms of the mortgage.’” 


[c] Right as against lessee.—A 
mortgagee is not entitled to an ac- 
counting for royalties due under a 
lease of premises containing graphite 
made by the assignee of the mort- 
gagor. Merchants’ Union Trust Co. 
v. New Philadelphia Graphite Co., 
10 Del. Ch. 18, 83 A 520. 

{a] Rule when royalties consti- 
tute corpus.—Where the coal under 
jand is the most valuable part OLA LE, 
royalties paid for an exclusive lease 
are part of the corpus of the estate, 
and not a profit; and as between the 
owner or his assignee in bankruptcy 
and the owner of a mortgage exe- 
cuted prior to the lease, such royal- 
ties go to the latter. Duff v. Hop- 
kins, 10 Pa. Cas. 483, 14 A. 364... 

5. See supra’ § 573; and cases in- 
fra note 6. } 

6.. U..S.— Young v.-Northern Mli- 


nois Coal, ete. Co., 13 Fed. 806, 9 
Biss. 300. 

Cal.—Wadleigh v. Phelps, 149 Cal. 
627, 87 P 93. 


N) J.—Denacwwa Kinney, 65 N.: Jock. 
648; Capner v. Flemington Min. Co., 
3.N. J. Ea. 467. 

N. C.—Irwin v. Davidson, 38 N. C. 
311. 

Okl.—Okmulgee First Nat. Bank: v. 
Matlock, 99 Okl. 150, 226 P 328, 36 
ALR 1088. 

Eng.—Hlias iv. Snowdon 
Quarries Co., 4 App. Cas. 

' ERC 732; County of Gloucester Bank 

vy. Rudry Merthyr Steam, etc., Col- 
liery Co., [1895] 1 Ch. 629; Millett 
v. Davey, 31 Beav. 470, 54 Reprint 
1221; Clegg v. Clegg, 3 Giffard 322, 
66 Reprint 433; Hood v. Easton, 2 
Giffard 692, 66 Reprint 290; Rowe v. 
Wood, 2 Jac. & W. 553, 37 Reprint 
740; Rowe v. Wood, 1 Jac. & W..315, 
37 Reprint 396; Powell v. Aiken, 4 
Kay & J. 343, 70 Reprint 144; Norton 
v. Cooper, 25 L. J. Ch. 121; Williams 
v. Medlicot, 6 Price 496, 146 Reprint 
878; Thorneycroft v. Crockett, 16 
Sim. 445, 39 EngCh 445, 60 Reprint 
946. 

[a] Option to operate.—Where a 
mortgagee was let into possession of 
certain mining claims under the 
mortgage, and it was left optional 
with him to work the claims or not, 
and to make leases of portions 
thereof or not as he saw fit, he was 
bound, independent of agreement, to 
pay the expenses of the operation 
of the claims, and to apply any net 
profits to the mortgage indebtedness, 
Wadleigh v. Phelps, 149 Cal. 627, 87 
Bios. 

7. See cases supra note 6. 

[a] Expenses pending foreclosure 
proceedings.— Mortgagee, who under 
agreement with insolvent mortgagor 
received, proceeds of oil and gas pro- 
duced on property covered by the 
mortgaged oil and gas lease, was 
liable for labor and necessary ex- 
penses incurred by reason of con- 
tinued operation of lease. for his 
benefit pending foreclosure. proceed- 
ings. Okmulgee First Nat. Bank v. 
Matlock, 99 Okl. 150, 226 P 328, 36 
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in trover.?? 


ALR 1088. 

8. Van Buren v. Olmstead, 5 
Paige (N. Y.) 9; Irwin _v. Davidson, 
388 N. C. 311; Hood v. Easton, 2 Gif- 
fard 692, 66 Reprint 290; Millett v. 
Davey, 31 Beav. 470, 54 Reprint 
1221. . 

9. See cases supra note 6. 
Ill.—Dorr v. Dudderar, 88 Ill. 
107. 

La.—New Orleans Nat. Bank v. 
Raymond, 29 La. Ann. 355, 29 AmR 
335: 

Mass.—Tarbell v.-Page, 155 Mass. 
256, 29 NE 585; Cole v. Stewart, 11 
Cush: 181; Butler, v. Page, 7 Metc. 
40, 39 AmD 757. ; 

Mich.—Partridge v. Hemenway, 89 
Mich. 454, 50 NW 1084, 28 AmSR 
8222 ; 

Or.—Lees v. Hobson, 90 Or. 248, 
EEC REO 64 

Pa:—Schmaltz v. York Mfg. Co., 
204 Pa. 1, 53. A 522, 93 AmSR 782, 
59 LRA 907. 

i Onis Miles v. Ankatell, 25 Ont. A. 

58. 

[a] Rights of mortgagee on fore- 
closure.—Where a mortgagor. re- 
moved buildings from the mortgaged 
premises and placed them on other 
property without the consent of the 
mortgagee and subsequently sold the 
property to which the buildings were 
removed, the mortgagee in his suit 
for foreclosure -can subject the re- 
moved buildings to his lien by mak- 
ing the purchaser of the mortgagor 


a party. Partridge v. Hemenway, 89 
ag 454, 50°: NW 1084, 28 AmSR 
[b] In Kansas.—A statute makes 


it unlawful to remove buildings from 
land on which there is an unsatis- 
fled mortgage, duly recorded, with- 
out the written permission of the 
mortgagee. State v. Decker, 52 Kan. 
1988 3 4EP 780% 

[c] Stranger’s right to remove.— 
If a stranger, by permission of the 
mortgagor, given during the pen- 
dency of a foreclosure suit, erects 
a barn onf the premises, he has no 
right to remove the same, as against 
the mortgagee, who comes into pos- 
session by virtue of a decree of fore- 


CBB URe, Preston v. Briggs, 16 Vt. 
1l. Sands v. Pfeiffer, 10 Cal. 258; 


Dudley v. Hurst, 67 Md. 44, 8 A 901, 
1 AmSR 3868; Johnson v. Pacific Land 
Co., 84 Or. 256, 358, 164 P 564 [cit 
Cyc]; Scottish American Inv. Co, -v. 
Sexton, 26 Ont. 77; Harris v. Mal- 
loch, 24 U.).@) Qs Bi''82: 

Fixtures as subiect to mortgage 
generally see Fixtures §§ 110-116. 

12. See infra this note. 

[a] Disposal under terms of mort- 
gage.—In a deed of trust covering a 
manufacturing plant, which had 
been unused for some time and was 
in a dilapidated condition, so that 
it could not be operated without ex- 
tensive repairs, a provision giving 
the grantor the right to dispose of 
any and all machinery and fixtures 
covered thereby, provided only that 
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building or other fixture,'® if it has not been per- 
manently affixed to the soil of another freehold,* 
and it has been held that a purchaser of the prop- 
erty removed may be liable-in an action for dam- 
ages!® or trespass;'® but a purchaser in good faith 
after the fixtures have been removed from the prem- 
ises is not hable.** 
after their removal a mortgagee cannot maintain 
replevin?® or trover.?® 

A mortgagee who has the right of possession and 
is in possession of the mortgaged premises”? can 
maintain an action for the possession of fixtures re- 
moved from the mortgaged premises,?1 or can sue 
As a general rule a mortgagee in pos- 
session has no right to remove buildings and other 


However, other cases hold that 


the security should not be reduced or 
impaired, authorized the grantor to 
exchange some of the machinery in 
the building, which could not be 
efficiently operated, partly for ‘cash, 
which was expended in other repairs 
to the plant, and partly for a more 
efficient machine, which was. in- 
stalled in the plant, the words ‘dis- 
pose of” having a broader meaning 
than the word “sell,” and including 
the power to exchange and sell, un- 
less restricted by the cgntext or 
circumstances. St. Louis Union 
irust Co, v. MacGovern, 297 Mo. 527, 
249 SW 68. 


igen Jll.—Dorr vy. Dudderar, 88 Ill. 
Mich.—Partridge v. Hemenway, 891 
Wich. 454, 50 NW 1084, 28 AmSR 
R. I.— Waterman vy. Matteson, 4 
Reals O30. 


Eng.—Holland v. Hodgson, L. R. 
TiC RNS 2Sz 

Man.—J. I. Case Threshing Mach. 
Co. v. Berard, 17 WestLR 91. 

See Pocatello First Nat. Bank v. 
Commercial Union Assur. Co., Ltd., 
40 Ida. 236, 232 P 899 (apparently 
supporting the rule that an action in 
replevin for fixtures is not- within 
the statute providing that but one 
action shall be brought for the re- 
covery of a mortgage debt). : 


[a] Trover.—Holland v. Hodgson, 
L.oR 7 Cy P.. 328. See: ‘generally 
ta9TIt and Conversion [38 Cye 


Replevin generally see Replevin 
[384 Cyc 1342]. 


fae Dorr v. MDudderar,- 88° Ill. 
soto Beck v. Zimmerman, 75 N. C. 
16. Smith v. Goodwin, 2 Me. 173. 


Trespass generally see Trespass 
[38 Cyc 985]. 

17. Mckeivey v. Creevey, 72 Conn. 
464, 45 A 4, 77 AmSR 321; Tomlin- 
son v. Thompson, 27 Kan. 70. 

18. Clark v. Reyburn, 1 Kan. 281; 
Moore v. Moran, 64 Nebr. 84, 89 NW 
aan Kircher v. Schalk, 39 N. J. L. 

oO. 


19. 
459 


20. ‘See supra § 573; and cases in- 


fra note 21. 
Stout, 17 Johns. 


Reynolds v. Echman, 14 N. S. 


21. Cresson v. 
(N. Y.) 116, 8 AmD 373; Johnson v. 
oe Land Co., 84 Or. 356, 164 °P 

{a] 
terial. A mortgageé, whose mort- 
gage is not due, but who is in law- 
ful possession, to recover fixtures 
from one who had removed them, 
need not show the security is. not 
ample or will become so. Johnson v. 
ee Land Co., 84 Or. 356, 164 P 

Replevin generally see MReplevin 
[34 Cye 1342]. 

22. Reynolds v. Shuler, 5 Cow. 
CN. UY!) 3:23: 

Trover generally see Trover and 
Conversion [88 Cyc 1997]. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Sufficiency of security imma- 
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improvements,?* but he may lawfully take down and 
carry away buildings erected by him on the mort- 
gaged land, the materials of which were his own and 
not so connected with the soil that they cannot be 


removed without prejudice to it.24 


A purchaser at a mortgage foreclosure sale who 
makes improvements in good faith believing that he 
has a valid title may remove them before redemp- 
tion if it can be done without injury to the prem- 


ises.5 


23. Tinsley v. Lovett, 111 Miss. 
547, 71 S 817; Ferris’ ‘v. Hardy, | 32 
B.C. 78, [1923] 1 WestWkly 1483. 
See In re Rogerstone Brick, ete., Co., 
Ltd., £1919] 1° Ch. 110 (a mortgagee 
of leaseholds has no right, as against 
his mortgagor, to sever the trade 
fixtures and sell them apart from 
the mortgaged lands, but this ban 
only applies as long as the mort- 
gagor has a transferable interest in 
the term of the mortgaged lands). 

24. Cooke vy. Cooper, 18 Or. 142, 
22 P 945, 17 AmSR 709, 7 LRA 273. 

25. Poole v. Johnson, 62 Iowa 611, 
17 NW 900. 


Rights of purchaser generally see. 


infra § 1343 et seq, XXIII, J in 42C. J. 
26. U.S.—Willis v. Eastern Trust, 
ete.,, Ca.,).169;.U,°S...295, 18 SCt,347, 
42 L. ed. 752; Freedman’s Sav., etc., 
Co. v. Shepherd, 127 U. S. 494, 8 SCt 
1250, 32 L. ed. 168; Teal v.;Walker, 
111-U. S. 242, 4 SCt 420, 28 L. ed. 
415; Kountze v. Omaha Hotel Co., 
10 Tn Ue oSos 378572 SCt 4911, 427 led, 
609; Gilman v. Illinois, etc., Tel. Co., 
91 U. S. 6038, 23 L. ed. 405; Galves- 
ton, ete., R. Co. v. Cowdrey, 11 Wall. 
459, 20 L. ed. 199; Dey v. Brenack 
Stevedoring Co., Inc., 282 Fed. 886; 
In re Brose, 254 Fed. 664, 166 CCA 
162; In re Dooner, 243 Fed. 984 [aff 
248. Fed. 112,, 160 CCA 252]; In re 
Clark Realty Co., 234 Fed. 576, 148 
GGA: 342; Davis .v.. Virginia, ,etc., 
Power Co., 229 Fed. 633, 144 CCA 43 
[certiorari den 241 U. S. 672, 36 SCt 
723, 60 L. ed. 1231]; In re Hasie, 206 
Fed. 789; Primeau vy. Granfield, 184 
Fed. 480; Lebensburger v. Schofield, 
155. Fed. 85,,.86. CCA 105, 12 LRANS 
1025; Traer v. Fowler, 144 Fed. 810, 
75 CCA 540; Thomson v. Shirley, 69 
. Fed. 484; Central Trust Co, v. Wa- 
bash, ete., R. Co., 30 Fed. 332; Dow 
v. Memphis, etc., R. Co., 20 Fed. 768 
[rev on other grounds 124 U.S. 652, 
8 SCt.673, 31 L. ed. 565]; Young v. 
Northern Illinois Coal, etc., Co., 138 
Fed.- 806, 9 Biss. 300; Gordon. Vv. 
Lewis, 10 F, Cas. No. 5,613, 2 Sumn. 
143; Hunter v. Hays, 12 F. Cas. No. 
6,906, 7 Biss. 362;,Pullan v. Cincin- 
nati, etc., Air-Line R. Co., 20 F. Cas. 
No. 11,462, 5 Biss. 237. 

Ala.—Perkerson vy. Snodgrass, 85 
Ala. 137, 4.8 752; Robinson v. Gasso- 
way, 39 S 1023; Coffey v. Hunt, 75 
Ala. 236; McMillan-v. Otis, 74 Ala. 
560;.Comer.v. Sheehan, 74 Ala. 452; 
Falkner vy. Campbell Printing Press, 
ete:, Co., 74 Ala: 359; Johnston. v. 
Riddle, ’70.-Ala. 219; Scott v. Ware, 
65 Ala. 174; Lehman. v. Tallassee 
Mfg. Co., 64 Ala. 567; Cook v. Par- 
ham, 63 Ala. 456; Lovelace v. Webb, 
62 Ala. 271; Hall v. Mobile, etc. R. 
Co., 58 Ala. 10; Dayenport v. Bart- 
lett, 9 Ala. 179; ack v. Beeland 
Bros. Mercantile Co., (A.) 105 S 722; 
Lamar y. Johnson, 16 Ala. A. 648, 81 
S 140. 

Ark.—Deming Inv. Co. v. Judsonia 
Bank, 278 SW 634; Brickey v. Cotter, 
119 Ark. 548, 178 SW 370. 

Cal.—Locke v. Klunker, 123 Cal. 
231, 55 P 993; Freeman v.,Campbell, 
109 Cal. 360, 42 P 35; Mahoney v. 
Bostwick, 90 Cal. 58, 80 P 1020, 31 
AmSR 175, 

Conn.—Cooper vy. Davis, 15 Conn. 
556. : 

D. C.—Eastern Trust, etc., Co. v. 

American Ice Co., 14 App. 304; Key- 

Sern Veebitz 5. D. C..179. 
Fla.—Wooten v. Bellinger, 17 Fla. 
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[§ 604] E. Rents and Profits—l. Right to Rents 
in General. A mortgage which does not expressly 
pledge the rents and profits of the mortgaged prem- 
ises as security for the payment of the debt gives 


the mortgagee no lien or claim on them, and so long 


as the mortgagor remains in possession he is entitled 
to receive them to his own use or to assign them, 
without liability to account to the mortgagee for 
them,”® and this right continues not only until de- 


fault but even after foreclosure, where the mort- 


289; Pasco v. Gamble, 15 Fla. 562. 


Ga.—Hand v. Matthews, 153 Ga. 
75, 111. SE 408; Stevens v.. Worriil, 
137 Ga. 255, 73 SE 366; Vason v. 


Ball, 56 Ga. 268. 

Ill.—Cross v. Will County Nat. 
Bank, 177 Ill. 33, 52 NE 322; Missis- 
sippi' Valley; etc., R. Co. v. U. 8S. 
Express Co., 81 Il], 534; Moore Vv. 
Titman, 44 Ill. 367; Keeley Brewing 
Co. v. Mason, 116 Ill. A. 603; West 
vy. Adams, 106 Ill. A. 114; MclLester 
v. Rose, 104 Ill. A. 433; Forlouf v. 
Bowlin, 29 Ill. A. 471; Silverman v. 
Northwestern Mut. L. Ins. Co., 5 Ill. 
A. 124. 

Ind.—Goodwin v. Hudson, 60 Ind. 
117; White v. Redenbaugh, 41 Ind. 
A. 580, 82 NE 110; Johnson v. Miller, 
Wils. 416. 

Iowa.—Parker v. Coe, 205 NW 505; 


Hakes y. North, 199 Iowa. 995, 203 
NW 238. 
Kan.—Myers v. Clark, 115 Kan. 
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Ky.—Georgetown Water Co. v. Fi- 
delity Trust Co., 117 Ky. 325, 78 SW 
113, 25 KyL 1739; Hounshell v. Clay 
F. Ins. Co., 81 Ky. 304; Taliaferro 
v. Gay, 78 Ky. 496; Woolley v. Holt, 
14 Bush 788; Douglass v. Cline, 12 
Bush 608. 

Me.—Long v. Wade, 70 Me. 358; 
Noyes v. Rich, 52 Me. 115; Chase v. 
Palmer, 25 Me. 341. i 

Md:—Commercial Bldg., ete, As- 
soc. v. Robinson, 90 Md. 615, 45 A 
449; Barron v. Whiteside, 89 Md, 448, 
43 A 825; Chelton v. Green, 65 Md. 
272, 4 A 271; Georges. Creek Coal, 
etc., Co, v. Detmold, 1 Md. 225, 

Mass. — Winnisimmet Trust, Ine. 
v. Libby, 247 Mass. 560, 142 NE 772; 
Burke vy. Willard, 243 Mass, 547, 137 
NE 744; Murray v. Riley, 140 Mass. 
490, 6 NE 512; Shepard v. Richards, 2 
Gray 424, 61 AmD 4738; Larned v. 
Clarke, 8 Cush. 29; Mayo v. Fletcher, 
14 Pick. 525; Boston Bank v. Reed, 
8 Pick. 459; Wilder v. Houghton, 1 
Pick. 87; Gibson v. Farley, 16 Mass. 
280; Fitchburg Cotton Mfg. Corp. v. 
Melven, 15 Mass. 268. 

é Mich.—Hogsett v. Ellis, 17 Mich. 

51. 

Minn.—WNielsen v. Heald, 151 Minn. 
181, 186 NW 299, 26 ALR 29; Orr v. 
Bennett, 135 Minn, 443, 161 NW 165, 
4 ALR 1396; Spencer v. Levering, 8 
Minn, 461. ‘ 

Miss.—Wilsford v. Johnson, 105 
S 736; Wathen v. Glass, 54 Miss. 
382; Myers v. HEstell, 48 Miss. 372; 
y, bitehsan v.. Wooten, 43 #4Miss. 

Mo.—Grafeman Dairy Co. v. Mer- 
cantile Club, 241 SW 923; Baker v. 
Cunningham, 162 Mo. 134, 62 SW 445, 
85 AmSR 490; St. Louis Nat. Bank y. 
Field, 156 Mo. 306, 56 SW 1095; In 


re Life Assoc., 96 Mo. 6382, 10 SW 
69; Davis v. Bessehl, 88 Mo. 439; 
Kennett v. Plummer, 28 Mo. 142; 


Hunter v. Henry, (A.) 181 SW. 597; 
Armour Packing Co. v. Wolff, 59 Mo. 
Re SEnp Simpson y. Keane, 39 Mo. A. 

Nebr.—Westerfield v. South Omaha 
Loan, etc., Assoc., 75 Nebr. 53,105 
NW _ 1087,.107 .NW. 1010; Clark v. 
Missouri, ete, Trust Co., 59 Nebr. 
53, 80 NW 257; Huston v. Canfield, 
67. Nebr. 345.. 77 NW. 763: Orr. v. 
Broad, 52 Nebr. 490, 72 NW _ 850; 
Renard vy. Brown, 7 Nebr. 449, 

N. J.—Souders v. Vansickle, 8 N. J. 
L. 313; Myers vy. Brown, 92 N. J. Ea. 


348, 112 A 844; Stewart v. Fairchild- 
Baldwin Co., 91 N. J. Eq. 86, 108 A 
301; Weinberger vy. Brumberg, 69 N. 
J. Eq. 669; 61: A 732; Leeds v.Gif- 
ford, 41 N. J. Eq. 464, 5 A 795. 

N. H.—Morse v. Whitcher, 64 N. 
Pleo 9 lg om Ane Onis 

N. Y.—Frank v. New York, etc., R. 
Co., 122 N. Y. 197, 25 NE 332; Wyc- 
koff v. Scofield, 98 N. Y. 475; Hollen- 
beck... Vv. Dornell) 94 oN ee Vemoeton 
Rutherford Realty Co. v.. Cook, 130 
App. Div. 76, 114 NYS 274; Syracuse 
City Bank v. Tallman, 31 Barb. 201; 
McKircher v. Hawley, 16 Johns. 289; 
Ogdensburgh Bank y. Arnold, 5 
Paige 38. : 
hae C.—Dunn y. Tillery, 79 N. C. 

Bawhalbot's |) ADDp., 22 inChestiu eo. 
Bree Talbot v. Chester, 2 Chest. Co. 


R. I—Doty v. Oriental Print 
Works, 24. R.°‘I. 102, 52 A 802. 
bie C.—Reeder v. Dargan, 15 S. C. 

Tenn.—Easley v. Tarkington, 5 
Baxt. 592; Chadbourn vy. Henderson, 
2 Baxt. 460; Frierson vy. Blanton, 1 
Baxt. 272;, Bennet. v. Holt, 2 Yerg. 
6, 24 AmD 455. 

Tex.—Groos y. Chittim, (Civ. A.) 
100 SW 1006; Johnson y. Lasker 
Real Est. Assoc., 2 Tex. Civ. A. 494, 
21 SW 961. 

Vt.— Walker v. King, 44 Vt. 601. 

Va.—Clarke v. Curtis, 1 Gratt. (42 
Va.) 289. 

W. Va.—Cox v. Horner, 43 W. Va. 
786, 28 SE 780; Childs v. Hurd, 32 
W.. Va, 66, 9; SE 362. 

Wash.—BosSton, etc., Realty Co. v. 
Frane Inv. Co., 112 Wash. 113, .191 
P 826. 

Eng.—Law Guarantee, etc., Soc, 
Ltd. v. Mitcham, etc., Brewery Co., 
[1906] 2 Ch. 98; Wilton v. Dunn, 17 
Q. B. 294, 79 ECL 294, 117 Reprint 
1292; Mead v. Orrery, 3 Atk. 235, 26 
Reprint 937; Higgins vy. York Bldg. 
Co., 2 Atk. 107,46 Reprint 467; Hele 
v. Bexley, 20 Beav. 127, 52 Reprint 
551; Ex p. Bignold, 4 Deac. & C. 259; 
Chinnery v. Blackman, 3 Doug]. 391, 
26 ECL 158, 99 Reprint 712; Moss v. 
Gallimore, 1 Dougl. 279, 99 Reprint 
182, 18 ERC 404; Ex p. Carr, 6 Jur. 
588; Anderson vy. Butler’s Wharf 
CO.5) 48, Ls. JnpCh. 824% ix p. Wilson, 
2, Ves. &_B. 252, 35 Reprint 315, 18 
ERC 382; Thomas vy. Brigstocke, 4 
Russ. 64, 4 EngCh 64, 38 Reprint 729; 
Gresley v, Adderley, 1 Swanst. 573, 
36 Reprint 510; Colman y, St. Albans, 
3 Ves. Jr. 25,30 Reprint 874. 
aay B.—Brock v. Forster, 34 N. B. 
Pug. —Reatson v. Emond, 22 Que. 


Pp. 

[a] Reasons for rule—(1) This 
right is based upon the justice of 
assuring to the tenant compensation 
for his labor, and also upon a matter 
of public policy, to encourage hus- 
bandry. Lamar v.. Johnson, 16 Ala. 
A. 648, 81 S-140. (2) The mort- 
Sagor contracts to pay interest, not 
rents. In re Hasie, 206 Fed. 789; 
Alter v. Clark, 193 Fed. .153. 

[b] Unauthorized attornment.—A 
mortgage of real property, to whom 
a tenant attorns without the consent 
of his landlord, or pursuant to an 
order, judgment, or decree of court, 
is not to be regarded as a mort- 
gagee in possession, so as to be en- 
titled to have rents apply on mort. 


628 [41 C.J] 


vagor remains in possession during the statutory 
period allowed for redemption;?* and this prineiple 
nas been carried so far as to deny to the mortgagee 
the right to eall anyone to account for the mort- 


gaged premises.?® 


But where the mortgage operates as an equitable 
lien on the rents,?® as where the mortgaged prem- 
ises are insufficient as security and there is danger 
of wasting the income of the estate,®° the mortgagee 
ean enforce such lien pending foreclosure by the 
appointment of a receiver or taking other steps 
equivalent thereto;?! and even before maturity of 
the debt by showing proper equitabie grounds there- 
for, the mortgagee can obtain the appointment of 
a receiver and thus have the rents and profits ap- 


' plied to his debt.*? 


gage debt. Myers v. Clark, 115 Kan, 
418, 223 P 287. 

[c] Royalties under mining lease. 
—A mortgagor of land is entitled to 
the full usufruct of the property un- 
til his rights are barred by fore- 
closure, which right applies to rents 
or royalties under a mining lease. 
Orr v. Bennett, 135 Minn. 443, 161 
NW 165, 4 ALR 1396. 

[ad] Income from compensation 
for loss of license.—A mortgagor in 
possession is entitled to the income 
of a sum awarded as compensation by 
a licensing authority on its refusal 
to renew a license for the mortgaged 
premises. Law Guarantee, etc., Soc., 
Ltd. v. Mitcham, ete., Brewery Co., 
Mid. LLove]: 2- Chios: 

{e] Funior mortgagee paying in- 
terest on senior mortgage.—A junior 
mortgagee who is compelled to pay 
the interest on the senior mortgage 
to prevent its foreclosure does not 
thereby acquire an equitable lien on 
the profits. Wilsford v. Johnson, 
(Miss.) 105 S 736. 

{f] Rents collected by receiver.— 
Rents and profits collected by a re- 
ceiver, pending the litigation and 
up to the time of the sale, are pay- 
able to the holder of the legal title. 
Gerber v. Heath, 92 Wash. 519, 159 
POO 

27. Ala.—Lamar_ v. 16 
Ala. A. 648, 81 S 140. 


Johnson, 


Ark.—Brickey v. Cotter, 119 Ark. 
543, 178 SW 370. 
Ill.— Stevens v. Hadfield, 178 Ill. 


532, 52 NE 875; Wilson v. Equitable 
TrustiCor.c oo. Lil, eA, ols Carrol ve 
Haigh, 97 Ill. A. 576 [rev on other 
grounds 197 Ill. 198, 64° NE, 3751; 
Joliet First Nat. Bank v. Illinois 
Steel Co., 72 Ill. A. 640; Talcott v. 
Peterson, 63 Ill. A. 421. 

Ind.—Graves v. Kent, 67 Ind. 38. 

Iowa.—Winans vy. Smith, 199 Iowa 
715, 202 NW 745. 

Kan.—Hutchinson First Nat. Bank 
v. Kansas Grain Co., 63 Kan. 343, 65 
P6776. 

Mich.—Wagar v. Stone, 36 Mich. 
364. 

Minn.—Nielson v. Heald, 151 Minn. 
181, 186 NW 299, 26 ALR 29; Orr v. 
Bennett, 135 Minn. 448, 161 NW-165, 
4 ALR 1396. 

[a] Status.—The owner of the 
equity of redemption in possession 
during the period for redemption has 
the status of a tenant by sufferance, 
who is not required to pay rent. 
Brickey v. Cotter, 119 Ark. 543, 178 
SW 370. , 

2G. Areanlivien Pitts; 17 SGN r Nicn er Oos 
Stoddard v. Weston, 3 Silv. Sup. 13, 
6 NYS 34. 

29. See cases infra note 31. 

30. See cases infra note 31. 

31. U. S.—Grant v. Phenix Mut. 
Eins. Co 121° Ul S105) 7 Sets 4t, 
30 L. ed. 905; In re Brose, 254 Fed. 
664, 166 CCA 162; In re Dooner, 2438 
Fed. 984 [aff 248 Fed. 112, 160 CCA 
252]; Elmira Mechanics’’ Soc. v. 
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Where the mortgagee has a right to take posses- 
sion without foreclosure,** a demand is sufficient to 
entitle him to the rents and profits.** 

Contract to pay rent. While it has been held that 


a mortgagor may expressly contract to pay rent to 


the mortgagee,*® in jurisdictions where the mort- 
gagee is unable to recover possession of real prop- 
erty without a legal foreclosure*® a covenant to pay 
rent to the mortgagee cannot be enforced before 
actual possession has been obtained by him.** 

[§ 605] 2. Agreements or Stipulations. It is com- 
petent for the parties to agree that the rents shall 
be collected by the mortgagee or a trustee and 
applied in reduction of the debt secured by the 
mortgage,** and the mortgage may be so drawn as 


| to pledge the rents and profits specifically as secu- 


Stanchfield, 160 Fed. 811, 87 CCA 
585; Strain v. Palmer, 159 Fed. 628, 
86 CCA 618; Latimer v. Moore, 14 
F, Cas. No. 8,114,.4 McLean 110; 
Brickey v. Cotter, 119 Ark. 543, 178 
SW 370. 

Ga.—Wilkins v. Gibson, 113 Ga. 31, 
38 SE 374, 84 AmSR 204. 

Ill.—Hirsh v. Arnold, 318 Ill. 28, 
148 NE 882; Cross v. Will County 
Nat. Bank, 177 Tl). 33, 
Bolton v. Starr, 
Pringle v. James, 

Kan.—Schultz v. Stiner, 
555, 155 P 1078, 1074 [cit Cyc]. 

Ky.—Douglass v. Cline, 12 Bush 
608. ; 

Minn.—Nielsen v. Heald, 151 Minn. 
181, 186 NW 299, 26. ALR 29. 

Miss.—Myers v. BEstell, 48 Miss. 
ei Whitehead v. Wooten, 43 Miss. 

Mo.—Grafeman Dairy Co. v. Mer- 
ecantile Club, 241 SW 9238; St. Louis 
Nat. Bank v. Field, 156 Mo. 306, 56 
Sw 1095. 

Nebr.—Westerfield v. South Omaha 
Loan, etc., Assoc., 75 Nebr. 53, 105 
NW 1087, 107 NW 1010; Huston v. 
Canfield, 57 Nebr. 345, 77 NW 763. 

N. J.—Myers v. Brown, 92 .N. J. Ea. 
348, 112 A 844; Stewart v. Fairchild- 
Sum ea Co., 91 N. J. Eq. 86, 108 A 

N. Y.—Wyckoff v. Scofield, 98 N. Y. 
475; -Argall v. ‘Pitts, 78 N. Y. 239; 
Auburn Bank vy. Roberts, 44 N. Y. 
192; Hallenbeck v. Cochran, 20 Hun 
416; Zeiter v. Bowman, 6 Barb. 1338. 

Tenn.—Bidwell v. Paul, 5 Baxt. 693. 

Tex.—Barrera v. Frost, 33 Tex. 
Civ. A. 580, 77 SW 637. 

Va.—Clarke v. Curtis, 1 Gratt. (42 
Va.) 289. 

W. Va.—Childs v. Hurd, 32 W. Va. 
66, 9 SE 362. 

Eng.—Tatham v. Parker, 1 Jur. 
N. S. 992; Walker v. Bell, 2 Madd. 21, 
56 Reprint 243. 

Man.—Gregory v. Nicholson, 28 
Man. 126, 35 DomLR 565, [1917] 3 
WestWkly 8. 
we tbh ee v. Wallace, 11 Ont. 

But see Phcenix Mut, L. Ins. Co. v. 
Grant, 10 D. C:; 220 (holding that 
when a mortgage or deed of trust 
does not in express terms create a 
lien upon the rents and profits of the 
mortgaged property, a receiver there- 
of ought not to be appointed for the 
benefit of those interested, simply 
upon an averment in the bill that the 
mortgaged estate is an inadequate 
security, and that the grantor is in- 
solvent). 

[a] After a receiver is appointed 
a mortgagor can no longer levy a 
distress. Woolston vy. Ross, [1900] 
1Chy 788: 

[b] Effect of dissolution of in- 
junction.— Where pending  foreclo- 
sure the mortgagor has been re- 
strained from collecting rents and 
by an agreement between the parties 
they are collected by an agent of the 


mortgagor and held by him to abide 
the further order of the court, on 
the dissolution of the injunction the 
rents collected by the agent belong 
to the mortgagor. Wyckoff v. Sco- 
field, 98 N. Y. 475. 

[c] Mortgagee or receiver as 
trespasser.—To render mortgagee or 
receiver, appointed to collect rents 
pending suit to foreclose trust deed, 
a trespasser, appointment of. receiver 
must be wrongful and judicially de- 
clared void. Hirsh v. Arnold, 318 
Il. 28, 148 NE 882. 

{[d] Failure to insist on appoint- 
ment of receiver.—Where, in a suit 
brought by the administrator of a 
deceased mortgagor to enjoin the 
foreclosure of the mortgage under a 
power of sale, the mortgagee by 
cross complaint prayed for a fore- 
closure and the appointment of a 
receiver, but did not insist on a rul- 
ing of the court as to’ the appoint- 
ment of a receiver, the mortgagee 
was not entitled to rents collected 
by the administrator of the mort- 
gagor pending foreclosure, although 
the sum realized from the sale of the 
eae did oe satisfy the mortgage. 

rickey v. Cotter, 119 Ark. 54 f 
SW 370. a 

Appointment of receiver generally 
pp det 

a errell v. Cheatham, 200 Ky. 
Bay, 250 Sw!8é2.'s Ana’ see! imeny 
_ 83 See supra § 573; 
infra note 34. 

Where the mortgagee in possession 
see infra § 606. 

34. Baker y. Baker, 108 Md. 269, 
70 A 418, 129 AmSR 4389; Barron v. 
Whiteside, 89 Md. 448, 43 A 825; 
Union Cent.’ L. Ins. Co. v. Jensen, 
(Mont.) 237 P 518; Wires vy. Nelson, 


and cases 


26) Vit. 13, 


o 


35. Murray v. Riley, 140 Mass. 

490, 6 NE 512; Re Crossen Metal 
Works, 30 Man. 503, 538 DomLR 341, 
[1920] 3 WestWkly 197. 
86. See supra § 573; 
infra note 87. 
37. Teal v. Walker, 111 U. S. 242, 
4 SCt 420, 28 L. ed. 415; Thomson 
v. Shirley, 69 Fed. 484; Freeman v. 
Campbell, 109 Cal. 860, 42 P 35. 

38. U. S.—Lebensburger v. Sco- 
field, 155°Fed: 85.’ 86> GGA 105, W2 
LRANS 1025; Pullan v. Cincinnati, 
etce., R. Co., 20 F. Cas. No. 11,462, 5 
Biss. 237. 

Ala.—Sollie v. Outlaw, 210 Ala. 
419, 98 S 127. : 
Conn.—Goodwin v. Keney, 49 Conn. 


and cases 


63. 
Ill.— Bolton v. Starr, 223 Ill. A. 39. 
Iowa.—Sheakley v. Mechler, 199 
Iowa 1390, 2083 NW 929; Trulock v. 
Donahue, 85 Iowa 748, 52 NW 537. 
Mass.—Dailey v. Doherty, 237 
Bank v. 


Mass. 365, 129 NE 678. 
Mich.—lIonia Wirst Nat. 

Gillam, 123 Mich. 112, 81 NW 979. 
Mo.—White v. Smith, 174 Mo. 186, 

73° SW 610. \ : 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


rity, in which case they become, equally with the 
land, a primary security ;°° and mortgages also fre- 
quently contain clauses assigning the rents to the 
Unless acted upon by the parties such 
provisions do not become effective, however, until the 


_mortgagee.*° 


N. Y.—White v. Wagner, 31 Misc. 
408, 65 NYS 541. 


Pa.—Gallagher v. Stern, 8 Pa. 
Super. 628. F 
I.—Doty v. Oriental Print 


R. 

Works, 24 R. I. 102, 52 A 802. 

Wash.—Clark v. Eltinge, 29 Wash. 
Bilas OOP. asin 

W. Va.—Gibson v..Aglionby, 87 W. 
Va. 86, 104 SH 612. 

Alta.—North American Life Assoc. 
v. Morris, 11 Alta. L.°35, 31 DomLR 
739, [1917] 1 WestWkly 614. 

[a] _Receivership clause.—(1) A 
mortgage provision for the appoint- 
ment of receiver on foreclosure does 
not operate as present lien upon 
rents, profits, or growing crops, but 
operates only upon and after com- 
mencement of foreclosure. Hakes v. 
North, 199 Iowa 995, 203 NW _ 238. 
(2) Before the bringing of such ac- 
tion the mortgagor or his assignee 
can dispose of them without being 
liable to account to mortgagee. 
Whiteside v. Morris, 197 Iowa 211, 
197 NW 56. (3) Such a clause is in 
effect a mortgage of the rents and 
profits during redemption. period. 
Townsend v. Wilson, 155 Ill. A. 303. 
(4) Such clause will not be given 
effect where it affirmatively appears 
that the rents and profits are not 
pledged. Winans v. Smith, 199 Iowa 
715, 202 NW 745. 

{b] Failure to act under clause. 
—(1) A provision in a mortgage au- 
thorizing the mortgagee to collect 
the rents of the mortgaged premises 
and apply them on the note secured 
does not compel him to collect the 
rents nor render him _ chargeable 
with them unless actually received. 
Goodwin v. Keney, 49 Conn. 563. (2) 
Where a debtor, to secure his cred- 
itor, by a deed of trust conveys cer- 
tain realty, and therein authorizes 
the trustee to take it over and lease 
jt, if in his opinion it is necessary, 
neither trustee nor beneficiary is 
liable for the rents of the realty, 
where trustee did not lease at 
especially where owner maintained 
possession and received benefits aris- 
ing therefrom. Gibson v. Aglionby, 
87 W. Va. 86, 104 SE 612. 

{[c] Effect of death of mortgagor. 
—(1) An agreement with the mort- 
gagor whereby rentals were to be 
collected and applied on first, second, 
and third mortgages, not being a 
covenant, and hence not running 
with the land, when the mortgagor 
died, ceased to be of any binding 
force as to rentals collected after 
his death, and did not limit or con- 
trol the rights of those who then 
pecame the owners of the equity of 
redemption. Dailey v. Doherty, 237 
Mass. 365, 129 NE 678. (2) But such 
agreement was not terminated on the 
death of the mortgagor, so far as 
any rights that had vested prior 
thereto. Dailey v. Doherty, supra. 

{d] Rents assigned to third per- 
son.—Although defendant held mort- 
gage on realty which gave him right 
to take possession and receive rents 
on default, where there was no de- 
fault, defendant could not collect 
rents previously assigned by owner 
to plaintiff, nor could defendant col- 
lect rents under bare fact that he 
held a mortgage. Conley v. Fine, 181 
App. Div. 675, 169 NYS 162. 

[e] Stipulation pending action.— 
Plaintiff in foreclosure, in which de- 
fendant was held not liable for the 
deficiency, was not entitled to have 
applied on the deficiency the rents 
accruing during foreclosure, and de- 
posited in a bank under a stipulation 
that the balance after payment of 
fixed charges against the property 


MORTGAGES 


thereto.*” 


“be held to abide the event 
or tne action” this being at most 
an agreement that, if it was finally 
determined defendant was personally 
liable for any deficiency, the surplus 
rents should be applied thereto. 
Rutherford Realty Co. v. Cook, 130 
App. Div. 76, 114 NYS 274. 

39. American Bridge Co. v. Hei- 
delbach, 94 U. S. 798, 24 L. ed. 144; 
Montgomery v. Merrill, 65 Cal. 432, 
4 P 414; Woodland Bank v. Christie, 


should 


6), Cal. .Unrep:,, Cas, 5455-62) -B 400; 
McLester vy. Rose, 104 Ill. A. 4383; 
Ortengren vy. Rice, 104 Ill. A. 428; 
Joliet First Nat. Bank v. Illinois 


Steel Co., 72 Ill. A. 640; Oakford v. 
Robinson, 48 Ill. A. 270; Tetzloff v. 
May, 172 Iowa 617, 154 NW _ 905; 
Myers v. Brown, 92 N. J. Eq. 348, 
112 A 844, 

[a] Construction of clause con- 
veying rents, etc.—A mortgage con- 
veying lands, together with the 
rents, issues, and profits, is a lien on 
the lands only, the words “together 
with the rents, issues, and profits” 
adding nothing to the security of the 
mortgage debt, because they mean 
only what the law allows; that is, 
the rents, after default, on the mort- 
gagee’s taking possession. Myers v. 
Brown, 92. N. J. Eq. 348, 112 A 844. 

[b] Rule in Minnesota.—A stipu- 
lation in the mortgage, or contem- 
poraneous with it, pledging the rents 
and profits of the mortgaged land to 
the payment of the mortgage debt, 
contravenes the policy of the statute 
and is void. Orr v. Bennett, 135 
Minn, 443, 161 NW 165, 4 ALR 1396. 

[c] Application by receiver. — 
Where a mortgage provides that 
the mortgagee shall have the rents 
and profits during foreclosure pend- 
ing the sale, the receiver may apply 
the rents and profits on the indebted- 
ness, even after the death of the 
mortgagor and as against the ad- 
ministrator of the estate. Tetzloff v. 
May, 172 Iowa 617, 154 NW 905. 

40. In re Israelson, 230 Fed. 1000; 
In re Banner, 149 Fed. 936; Trulock 
v. Donahue, 85 Iowa 748, 52 NW 537; 
Kelly v. Bowerman, 113 Mich. 446, 
71 NW 836; Sullivan v. Rosson, 223 
N. Y. 217, 119 NE 405, 4 ALR 1400. 

[a] Validity—An assignment of 
rents of mortgaged property, to be 
recovered by the mortgagee and ap- 
plied on the mortgage, is valid. Kelly 
BRE STS a 113 Mich. 446, 71 NW 

[b] How regarded.—Assignments 
of rents, giving mortgagee control 
of premises, are not looked on with 
favor. One Hundred Forty-Eighth 
St.) Realty Co,,-,Inc. Vv." Conrad, ) 125 
Mise. 142, 210 NYS 400. 

[c] ,Bents of subtenants.—Mort- 
gage, assigning rents and profits to 
mortgagee in case of default, as- 
signed rents of subtenants, where 
tenant took lease subject to mort- 
gage and the rents of the subtenants 
after the appointment of a receiver 
in foreclosure proceedings were 
properly collected by the receiver. 
Schwarz v. Alexander, 178 App. Div. 
641, 165 NYS 491. 

[d] Assignment with entry clause. 
—(1) Under a mortgage provision 
purporting to pledge and assign 
rents to mortgagee in event of de- 
fault, with power to enter and take 
possession, and take all legal pro- 
ceedings to protect property, entry 
and assignment were so interwoven 
that assignment did not become ef- 
fective without entry, or at least de- 
mand for possession. One Hundred 
forty-Highth St. Realty Co.. Ine. v. 
Conrad, 125 Misc. 142, 210 NYS 400. 
(2) Such clause is independent of a 
receivership clause. One Hundred 


[41 C.J.] 629 


mortgagee actually obtains possession,*+ or until he 
asserts his rights by securing the appointment of | 
a receiver or impounding the rents and profits pend- 
ing foreclosure, or taking some action equivalent 
In some jurisdictions the rule obtains 


Forty-Highth St, Realty Co., Inc. v. 
Conrad, supra. 

41. in re Dooner, 2438 Fed. 984 
[aff 248 Wed. 112, 160 CCA .252]; In 
re Israelson, 230 Fed. 1000; Grafe- 
man Dairy Co. v. Mercantile Club, 
(Mo.) 241 SW 928; Union Bank v. 


Pena telly 78 Misc. 465, 13883 NYS 
[al Right as against grantee. 


Where, at the time of the conveyance 
of mortgaged premises the mort- 
gagee is in possession under a mort- 
gage providing that, on default in 
payment of principal or interest, the 
mortgagee shall have the right to 


take possession and _ receive the 
rents, the mortgagee was entitled to 
the rents as against the grantee 


without the appointment of a re- 
ceiver. Freedman’s Sav., etc., Co. v. 
Shepherd, 127 U. S. 494, 8 SCt 1250, 
32 L. ed. 163; Union Bank vy. Ruben- 
stein, 78 Misc. 465, 138 NYS 647. 

42. U. S.—Freedman’s Sav., ete., 
Co. v. Shepherd, 127 U.S. 494, 8 SCt 
1250, 32 L. ed. 163; London-Arizona 
Cons. Copper Co. v. Gila Copper Sul- 
phide Co., 257 Fed. 324; In re Clark 
Realty Co., 234 Fed. 576, 148 CCA 
342; Pennsylvania Steel Co. v. New 
York, Citys Ry Co 723d Wed. 442. 145 
CCA 436; In re Banner, 149 Fed. 936. 

Colo.—Moncrieff v. Hare, 38 Colo. 
221, 87 P 1082, 7 LRANS 1002. 

Ill.—Ruprecht v. Muhlke, 225 Ill. 
188, 80 Nw 106; Bolton vy. Starr, 223 
Ill. A. 39; Owsley v. Neeves, 179 Ill. 
A. 61; Longley v. Wilk, 171 Ill. A. 
419; Townsend y. Wilson, 155 Ill. A. 
303; Ortengren v. Rice, 104 Ill. A. 
428; Ball v. Marske, 100 Ill. A. 389. 

Iowa.—Rodgers v. Oliver, 205 NW 
513; Parker v. Coe, 205 NW _ 505; 
Sheakley v. Mechler, 199 Iowa 1390, 
203 NW 929; Hages v. North, 199 
Iowa 995, 203 NW 238; Motor. Fi- 
nance Co. v. Wenzlaff, 197 Iowa 314, 
197 NW 60; Whiteside v. Morris, 197 
Iowa 211, 197 NW 56; Grand Meadow 
First Nat. Bank v. Security Trust, 
etc., Bank, 191 Iowa 842, 181 NW 402. 

N. Y.—Sullivan v. Rosson, 223 N. 
Y. 217; :119;-NE 405, 4; ALR: 14005 
Rhinelander v. Richards, 184 App. 
Div. 67, 171 NYS 436; Schwarz v. 
Alexander, 178 App. Div. 641, 165 
NYS 491; Abrahams v. Berkowitz, 
146 App. Div. 563, 131 NYS 257. 

[a] Necessity for declaring de- 
fault.—A provision in'a mortgage by 
a corporation permitting the corpora- 
tion to receive the income until de- 
fault has been declared by the trus- 
tee does not require the trustee to 
make a declaration of such default 
to become entitled to have the in- 
come impounded by filing suit to 
foreclose the mortgage under an- 
other section of the mortgage. 
Westinghouse Electric, ete, Co. v: 
Brooklyn Rapid Transit Co., 288 Fed. 


221, 

[b] Charges for preventing de- 
fault under prior lien.—Where holder 
of second mortgage pays accrued in- 
terest on prior mortgage, which 
covers and includes rents, issues, 
and profits of the premises, and also 
pays taxes to protect his mortgage 
lien, such .rents, issues, and profits 
accruing during the pendency of 
foreclosure proceedings of the second 
mortgage may be applied in dis- 
charge of the payment of accrued 
interest on the first mortgage and 
taxes paid to prevent foreclosure of 
the prior lien, where the second 
mortgage contains such stipulations, 
Raed v. Hartsock, 38 Ida. 771, 225 P 
139, 

{c] Denial of relief in former ac- 
tion. A mortgagee who instituted 
suit to have a receiver appointed to 
take possession of lands and rents 
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that a demand is sufficient to make-effective the 
rights of the mortgagee to the rents and profits 
covered by the mortgage.** 

An independent assignment of rents to a mort- 
gagee, subsequent to a mortgage, and based on a 
valuable consideration, is valid.** 


and profits thereof after default pur- 
suant to powers conferred by mort- 
Bage was barred: by unreversed de- 
cree denying relief prayed for, so 
that he could not thereafter take 


possession Phare at mortgagor's oon. Miss. 88. 
sent during redemption period. 
Plains Loan, etc., Co. v. Hood, 76 | 1938 SW 819; 


Colo. 322, 230 P 1008. 

fd] Suspension of right by war 
relief act.—Canada Life Assoc. Co. v. | Mo. 
Dickson, 11 Alta. L. 48, 30 DomLR 
301, [1917] 1 WestWkly 1. 

43. Davis v. Virginia R., etc., 
Co., 229 Fed. 633, 144 CCA 43 [certi- 
orari den 241 U. S. 672, 36 sct 728, 
60 G&. ed. 1231 (construing Virginia 
laws)]; Grafeman Dairy Co. v. Mer- 
cantile Club, (Mo.) 241 SW 923. _ 

44. McVicar v. Denison, 81 Mich. 
348, 45 NW 659; Farmers’ Trust Co. 
v. Prudden, 84 Minn. 126, 86 NW 887. 

45. See cases infra note 46. 

[a] Entry must be open, visible, 
and notorious.—Macdonald v. Doucet, 
45 N. S. 114. 

[b] Merely suggesting to mort- 
gagor’s agent that crops should be 
gathered on shares for the benefit of 
the mortgagee is not sufficient. Mac- 
donald v. Doucet, 45 N. S. 114. 

46. U. S—Brown v. Crawford, 252 
Fed. 248; In re Howard, 207 Fed. 402; 
Huguley Mfg. Co. v. Galeton Cotton 
Mills, 94 Fed. 269, 86 CCA 236 [app 
dism 184 U. S. 290, 22 SCt 452, 46 
L.. ed. ; Edwards v. Wray, 12 
Gordon v 


LRA. ‘94; 
549. 


550, 212 PB 856. 


Falconer, 


Nev. §£96,° 213, 


404. 


Kenna, 


A 225. 


143. 

Ala.—Williams v. Noland, 205 Ala. 
63, 87 S 818; American Freehold Land 
Mortg. Co. v. Pollard, 132 Ala. 155, 
32 S 630; Richter v. Noll, 128 Ala. 
198, 30 S 740; Clement v. Draper, 108 
Ala. ‘211,19 S:25. 

Ark.—Norton vy. J. T. Fargason 
Co., 166 Ark. 455, 266 SW 65; Lesser 
v. Reeves, 142 Ark. 320, 219 SW 15; 
Morgan v. Mahoney, 124 Ark. 483, 
187 SW 683; Caldwell v. Hall, 49 Ark. 
508, 1 SW 62. 4 AmSR &t: Greer v. 
Turner, 47 Ark. 17, 14 SW 383. 

Cal.—Anglo-Californian Bank  v. 
Field, 154 Cal. 5138, 98 P 267; Wad- 
leigh v. Phelps, 149 Cal. 627, 87 P 
93; Cowdery v. London, etc., Bank, 
139 Cal. 298, 73 P 196, 96 AmSR 115; 
Cummings v. Cummings, 75 Cal. 434, 


AmR 628; 


Div. 257, 


Forty-Highth St. 
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ay eaiow 1 145 Ga. 17,| 87 P_ 325 
fat VSO pila So eh Be SOM AT) SCH. 789. b1_ 1, 


Ill.—Jackson v. Lynch, 129 Ill. 72, Pa.—Mellon  v. 
21 NE 580, 22 NE 246; Hitchcock v. 
Fortier, 65 Ill. 239; Roberts v. Flem- 
ing, 53 Ill. 196; Griffin v. Chicago 
Mar. Co., 52 Ill. 130; Strang v. Allen, 
44 Ill. 428; Moore v. Titman, 44 Ill. 
3867; McConnel v. Holobuch, 11 III. 
61; .Rooney’ v;' Crary; 117° ‘Tl: “A, ‘213. 

Ind.—Wise v. Layman, (A.) 144 
NE 564; Holliday v. Perry, 38 Ind. 
A. 588, 78 NE. 877. 

Iowa.—Keeline v. Clark, 132 Iowa 
360, 106 NW 257; Huston v. String- 
ham, 21 Iowa 36. 

Kan.—Marion County State Bank 


31 Pa.,131. 


504, 23 A 26. 


48 “A 656. 
DPE 


VEN ers,"O9 Kan. "'60,7 L60 "P9790 A 
Walter v. Calhoun, 88 Kan. 801, 129 | Hamill, 1 Ball & B. 377; Walters _v. 
P 4176, White, 116 L. T. Rep. N._S. 


Ky.—Tharp v. Feltz, 6 B. Mon. 6; 
Breckenridge v. Brooks, 2 A, K. 
Marsh. 335, 12 AmD 401. 

La.—Darcourt v. Brunet, 139 La. 
486, 71 S 776. 

Me.—American Agricultural Chem- 
ical Co. v. Walton, 116 Me. 459, 102 
A 297; Bailey v. Mynck, 52 Me. 132. 

Md.—Gelston v. Thompson, 29 Md. 


595. 
Mass.—Morse v. Merritt, 110 Mass. 


LR 658, 
8. 114. 
Newfoundl, 221. 
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458: Gibson v. Crehore, 5 Pick. 146. 
Mich.—Pomeroy v. Noud, 145 Mich. 

37, 108 NW 498; Weise v. Anderson, 

134 Mich. 502,96 NW 575. 
Miss.—McIntyre 


Mo.—Wilson v. Reed, 270 Mo. 400, 
Benton Land Co. v. 
Zeitler, 182 Mo. 251, \ 
Walton v. Withington, 9 


Mont.—Craig v. Burns, 


Nebr.—Snoke v. Beach, 105 Nebr. 
127, 179 NW 389; Attwood v. Warner, 
92 Nebr. 370, 138 NW 605; Hatch v. 
67 Nebr. 249, 98 NW 172. 
Nev.—Douglass_ v. 
ca PP O61, 
1914C 920 [cit Cyc]. 

N. H.—Eastman v. Thayer, 
H:. 408; Watkins v. Watkins, 
H. 462; Hall v. Hall, 46 N. H. 240; 
Currier v. Webster, 
Kimball v. Morrison, 40 N. H. 117; 
Farr v. Dudley, 21 N. H. 372; Wen- 
dell v. New Hampshire Bank, 9 N. H. 


N. J.—Stewart v. Fairchild-Bald- 
win Co., 91 N. J. Eq. 86, 108 A 301; 
Broad, ete., Nat. Bank vy. Larsen, 88 
N. J. Eq. 245, 102 A 265; Ketchum v. 
Bell, 72 N. J. Eq. 907, 67 A 30; Mon- 
mouth County Electric Co. 
6839Ne I." Hg: 160,, 60" A382; 
Moffett -vi Trent,’ 66 N. J, Eq. 143, 
56 A 1035; Wait v. Savage, (Ch.) 15 


N. Y.—Bennett v. Austin, 81 N. Y. 
308; Morris v. Budlong, 78 N. Y. 543; 
Chapman v. Porter, 69 
Trimm v. Marsh, 54 
Hubbell v. 
N. Y. 225, 18 AmR 519; Dempsey v. 
Johnson, 142 App. Div. 226, 126 NYS 
944; Hoye v. Bridgewater, 134 App. 
178 NYS ‘957; 
Gouverneur, 1 Barb. 36; One Hundred 
Realty Co.. 
Conrad, 125 Misc. 142, 210 NYS 400; 
Goodnow v. Pope, 
NYS 394; Bell v. New York, 10 Paige 
49; Ruckman v. Astor, 9 Paige 517; 
Post v. Door, 4 Edw. 412. 

N. C.—Weathersbee v. 
LTD IN: :Ci- 234, 95 )>SE 491:" Green. vy. 
Rodman; ‘150° N.C. . 176,63 “SH 782: 
Leach v. Curtin, 123 N.'C. 85, 31 SE 


Okl.—Gillett v. \Romig, 17 Okl. 324, 
[app dism 205 U. S. 585, 
ed. 919]. 
Lemmon, 
56, 2 A 56; Reitenbaugh v. Ludwick, 


Porto Rico.—Cuello v. Fuster, 5 
Porto Rico Fed. 49; Cuello v. Fuster, 
3 Porto Rico Fed. 193. 

R. I.—Hall v. Westcott, 17 R. I. 


Ss. C—Union Nat. 
110'S. C. 99, 96 SE 484, 
Vt.—Howard v. Clark, 72 Vt. 429, 


Wis.—Brayton v. 


Eng.—Daniell v. Sinclair, 
Cas, 181, 18 ERC 144; Trimleston v. 


Gubbins vy. Creed, 2 Sch. & Lef. 214. 
Alta.—Carter v. McMillan. 68 Dom 

[1922] 2 WestWkly 187. 

N. S.—McDonald v. Doucet, 45 N. 


Newfoundl.—McBride v. Collins, 5 


[a] “The reason underlying the 
rule requiring a mortgagee 
session to account for the rents and 2 
profits is that the mortgage does not |interest, but as against a grantee of 
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[§ 606] 3. Mortgagee in Possession. If the mort- 
gagee has lawfully obtained possession of the estate, 
without foreclosure or before a foreclosure,* it is 
his right to collect the rents and profits, although 
he is bound to apply them on the mortgage debt and — 
to account for the surplus.4¢ While a subsequent 


entitle him to possession, and the 
profits of the possession are conse- 
quently received by him as a trustee 
for the mortgagor and not for him- 
self. Where, therefore, he has no 
other right to possession, he must 
account for the value of such 
profits.” Anglo-Californian Bank y. 
Kield; 154. Cal, 5k3-°5175 98 +P "2678 

[b] Extent of indebtedness.—(1) 
A mortgagor or her grantee has a 
right, as against the mortgagee in 
possession, to have the rents and 
profits applied to the payment of the 
mortgage indebtedness, which in- 
cludes not only the principal sum, 
but all accruing interest, taxes, as- 
sessments, and other proper charges. 
Gillett v. Romig, 17 Okl. 324, 87 P 
325 [app dism 205 U.S. 535, 27 SCt= 
789, 51 L. ed. 919]. (2) A mortgagee 
in possession may purchase and use 
the rents to pay off a claim entitled 
to priority of lien,under an agree- 
ment allowing him to apply the rents 
to taxes, charges, and expenditures. 
Walker v. Alexander, 24 Pa. Co. 345. 

{c] Consideration for agreement 
not to account.—Mere forebearance 
to foreclose a mortgage does not 
suffice as a consideration for an 
agreement that a mortgagee in pos- 
session of the premises shall not ac- 
count for rents and profits in a case 
where the debt carries interest. An- 
derson v. Lanterman, 27 Oh. St. 104. 

[ad] Grantee holding in good faith. 
—A grantee in possession of land 
who in good faith received a con- 
veyance from another in possession 
who held under an unrecorded deed, 
which was, as disclosed thereby, an 
equitable mortgage, was within a 
statute entitling any person to its 
benefits, who, believing himself to 
be the owner of land under color of 
title, has made improvements, and 
‘will only be charged for the rents 
and profits for three years next pre- 
ceding the commencement of the 
suit, for which the act makes him- 
liable, although he is accountable 
for the rents during the occupancy 
of his grantor, provided they do not 
with such three years’ rents and 
vrofits exceed the amount of the 
purchase money advanced by the 
grantor. Green v. Maddox, 97 Ark, 
397, 1384 SW 931. 

[e] One account as cutting off 
right to others.—Under a contract 
providing that the creditor will apply 
the net revenues of property to the 
debt upon the extinguishment of 
which he will reconvey the property 
to the debtor the rendering of one 
account does not cut off the right 
of the debtor or his assignee to de- 
mand subseduent accounts. Dar- 
court v. Brunet, 139 La. 486, 71 S 776. 

{[f] Accounting to assignee of 
mortgagor.— A mortgagee in posses- 
sion who had collected the rent was 
accountable to the assignee of the 
mortgagor’s equity of redemption. 
Dicken vy. Simpson, 117 Ark. 304, 174 
Sw 1154. 

{g] Grantee in deed intended as 
mortgage.—Where the government 
was in possession of property sub- 
ject to a mortgage, the conveyance, 
although absolute on its face, being 
security for a debt, rentals due from 
the government are subject to the 
mortgagor's indebtedness. Cox ave 
Enterprise Bank, 115 S. C. 191, 104 
SE 693. 

{h] Where a mortgagee is lessee, 
the rentals owed by him may be off- 
set against the mortgage debt and 


v. Whitfield, 21 


81 SW 193, 70 


65 Mont. 


Thompson, 35 
AnnCas 


60 N. 
57 ON. 


45 N. H. 226; 


v. Me- 


INE Yo 2s 
ING Vom Dosba Le 
Moulson, 53 


Warner vy. 
Inc... We 


31 Mise. 475, 64 


Goodwin, 


111 Pa. 


Bank v. Cook, 


Jones, 5 Wis. 


6 App. 


Os 


in pos- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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entry for the purpose of foreclosure may waive the 
right to foreclose under a previous entry,*°% it does 
not impair the mortgagee’s right to rents, nor waive 
the effect of the prior entry and notice, so far 
as the right to rents is concerned.** 
after peaceable entry for’ foreclosure, is entitled to 
rents, although a foreclosure sale was substituted 
A mortgagee in 
possession may be held chargeable for rents and | 
profits not actually received only where he has 
failed to use reasonable diligence,*® or where he is 
guilty of fraud, gross negligence, or willful de- 
fault,°° in which case he is liable for the rents and 
profits which the land would have produced if prop- 
erly managed,*! or for the fair rental value of the 


for the foreclosure by entry.*® 


the mortgaged premises taking sub- 
ject to the mortgage, but not assum- 
jng it, such rents accruing before the 
appointment of a receiver in fore- 
closure proceedings cannot be ap- 
plied to the mortgage debt. Iroquois 
Brewing Co. v. Searabello, 175 NYS 
704. 

{i] Nature of remedy.—(1) Obli- 
gation of mortgagees in possession 
to aceount for rents and profits or 
waste can be enforced only in equity, 
the mortgagee being regarded as the 
legal owner, and his accountability 
for rent incident only to the right 
to redeem. Harris v. Jones, 188 Ala. 
633, 65 S 956. (2) The law does not 
apply the rents and profits received 
by a mortgagee in possession to the 
payment of the mortgage, and such 
application depends upon an account- 
ing on equitable principles. Green 
v. Thornton, 8 Cal. A. 160, 96°P 382; 
Reich v. Cochran, 213 N. °Y. 416, 
107 NE 1029 [remittitur amended 214 
N. Y. 629 mem, 108 NE 1106 mem]. 

{j] Burden of proof.—The burden 
is on a mortgagee in possession to 
show amount of rents and profits for 
which he must account; and in ab- 
sence of testimony it may be as- 
sumed that rents and profits, less 
taxes, equal interest on amount of 
mortgage debt and costs of action 
in which it was foreclosed. Union 
Nat. Bank v. Cook, 110 S. Cr!99,° 96 
SE 484. 

[k] Recovery upon payment of 
debt.—Where one gives a deed of 
land and takes an agreement to re- 
convey on the payment of a certain 
sum, and ‘the grantee collects rent 
on the land, and the grantor pays the 
amount named when due, he is en- 
titled to recover in equity the amount 
of rent collected by the grantee, 
there being no adequate remedy at 
law therefor. 
147 Ala. 200, 40 S 504. 

[1] Overpayment by mortgagor.— 
Where plaintiff was unable to pay 
for land that he had purchased and 
induced defendants to pay for the 
land and take a deed for it, under an 
agreement to transfer the property 
to him on his paying them for it, the 
defendants should be treated as 
mortgagees in possession as to the 
rents collected from plaintiff under 
the contract, and should be held to 
account to him therefor, but they 
are not liable for any overpayments 
made by defendant, such § overpay- 


ments being regarded voluntary. 
Banks v. Walters, 95 Ark. 501, 130 
Siw | 519: 


Who is mortgagee in possession 
generally see supra § 580. 


46144. See infra § 1158. 
47. Cook v. Johnson, 121 Mass. 
326. 


48. Peterson v.' Waialua Agricul- 
tural Co., Ltd., 18 Hawaii 157. 

49. U. S.—Briggs v. Neal, 120 
Fed. 224, 56 CCA 572. 

D; C.—Peughv. Davis, 13D. C. 23 
{aff 113 U.S. 542, 5 SCt 622, 28 L. ed. 
112'7]. 

tL —Pinneo v. Goodspeed, 120 Ill. 
524, 12 NE 196. 


Thomas v. Livingston, 
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land.®2 


A mortgagee, 


Iowa.—Whitley v. Barnett, 151 
Iowa 487, 181 NW 704. : 

Me.—La Forest vy. William lL. 
Blake Co., 100 Me. 218, 60 A 899; 


Johnson vy. Rice, 8 Me. 157. ’ 

Mass.—Saunders v. Frost, 5 Pick. 
259, 16 AmD 394. 

Miss.—Watson v. Perkins; 88 Miss. 
64, 40 S 643. 

Mont.—Toole v. Weirick, 39 Mont. 
359, 102 P 590, 133 AmSR 576. 

Nebr.—Hays v. Christiansen, 105 
Nebr. 586, 181 NW 379; Attwood v. 
Warner, 92 Nebr. 370, 138 NW 605. 

N. J.—Shaeffer v. Chambers, 6 N. 
J. Eq. 548, 47 AmD- 211. 

Nec¥.—Maurer v. Grimm, 84 App. 
Div.°575, 82 NYS 760. 

Okl.—Davis First Nat.. Bank v. 
Currie, 105 Okl. 175, 232 P 94. 

R. I.—Chapman v. Cooney, 25 R. I. 
65, Bx Al 928. 

Alta.—Carter v. McMillan, 68 Dom 
LR 653, [1922] 2 WestWkly 187. 

Man.—Phillipps v. Prout, 12 Man. 


143. 

N. B.—Earle v. Harrison, 4 N. B. 
Eq. 196, 7 EastLR 309. 

{a] Liability not shown.— The 
fact that a mortgagee in possession 
at times leased the premises at a 
lower rent than usual, and that a 
part of the property had been: vacant 
several times, is not alone sufficient 
to charge the mortgagee with a loss 
of rents. Whitley v. Barnett, 151 
Iowa 487, 131 NW 704. 

[b] The hostile attitude, of the 
mortgagor, preventing the letting of 
the premises, will release the mort- 
gagee from liability for rent while 
they are unlet. La Forest v. William 
L. Blake Co., 100 Me. 218, 60 A 899. 

[ec] Mortgagor agreeing to reduc- 
tion of rental—Wilmarth v. John- 
son, 124-Wis. 320, 102 NW. 562. 

50. U. S.—Engleman, Transp. Co, 
v. Longwell, 48 Fed. 129, 

Ala.— American Freehold and 
rae ie Co. Vv. Pollard,;,132 Ala,.155, 32 

.Cal.—Mahoney v. Bostwick, 96 Cal. 
53, 30 P 1020, 81 AmSR 175. 

Ill.—Pinneo v. Goodspeed, 120 Il. 
524, 12 NE 196; Stevens v. Payne, 42 
Ill, A, 202. ; 

Iowa.—Froud v. Merritt, 99 Iowa 
410, 68 NW 728. 

Ky.—Frey v. Campbell, 3 SW 368. 

Mich.—Curtis v. Sheldon, 91 Mich. 
390, 51 NW 1057. 

Miss.—Watson v. Perkins, 88 Miss. 
643, 40 S 643; National Mut. Bldg., 
ete., Assoc. v.. Houston, 81 Miss. 386, 
32:8 911. 

Mo.—Turner v. Johnson, 95 Mo. 
431, 7 SW ,570,.6 AmSR- 62; 

N. H.—Clark v. Clark, 62 N. H. 267. 

kl.—Conaway v. Thomas, 101 Okl. 
227, 224 P, 965, 

Eng.—Coppring v. Cooke, 1 Vern. 
Ch. 270, 23 Reprint 463; Chapman v. 
Tanner, 1 Vern. Ch. 267, 23 Reprint 
461; Bucks v. Gayer, 1 Vern. Ch. 258, 
23 Reprint 453; Brandon v. Brandon, 
10 Wkly. Rep. 287. 

51. Whitley v. Barnett, 151 Iowa 
487, 181 NW 704; Hays v. Christian- 
sen, 105 Nebr. 586, 181 NW 379; Att- 
wood v. Warner, 92 Nebr. 370, 138 
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Where the mortgagee personally occupies 
the premises, he is ordinarily chargeable with the 
reasonable rental value of the premises,°* and that 
is also the proper measure of damages where he has 
wrongfully taken possession.>* 
mortgagee to make the mortgaged premises accessi- 
ble as provided for in the mortgage makes him 
liable for the rental value of the property as if in 
condition during the time of his delinquency.*® 
mortgagee who is in possession under another title 
need not account for rents and profits.°® 
Application of payments and interest. 
several secured debts are owed by the mortgagor 
to the mortgagee, the proceeds are usually applied 
pro rata,°* but, where a mortgagee holding two 


The failure of a 


A 


Where 


NW 605. 

52. Wise v. Layman, (Ind. A.) 144 
NE 564; Mills v. Day, 206 Mass. 530, 
92 NE 803; Conaway v. Thomas, 101 
Okl. 227, 224 P 965. See Barnard v. 
Jennison, 27 Mich. 230 (grantee un- 
der an absolute deed treated as a 
mortgage). 

[a] Costs.—A mortgagee, decreed 
indebted on account of the rental 
value of the premises, is entitled to 
costs, where, when suit was brought, 
the mortgagor was in default and 
made no tender, although at final de- 
cree the debt was paid, where the 
mortgagee did not refuse to render 
any account, or otherwise by his de- 
fault prevent a tender. Mills v: Day, 
206 Mass. 530, 92 NE 803. + 
_[b] Effect of delay in determina- 
tion of suit.—A mortgagee, remain- 
ing in possession pending suit to 
charge him with rental value or 
profits and after payment of the 
debt, cannot escape liability for 
rental value during such pendency, 
although determination of the suit 
was delayed eleven years, where he 


was largely responsible for the de- 


lay. Mills v. Day, 206 Mass. 530, 92 
NE 808. 
53. Kan.—Walter v. Calhoun, 88 


Kan. 801, 129. P1176. 

Ky.—Bowen v. Boughner, 189 Ky. 
107, 224 SW 653. 

Mich.—Miller v. Peter, 184 Mich. 
142, 150 NW 554. 

Miss.—Hinsley v. Lovett, 111 Miss. 
547, 71 S 817. 

Mont.—Toole yv. Weirick, 39 Mont. 
359, 102 P 590,.1383 AmSR 576. 

N. J.—Brown v.’ Berry, 89 N. J. 
Eq. 230, 108 A 51; Ketchum vy. Bell, 
TAN x Be 907, 67 A 30. 

: a.—lLiskey v. Snyder, 66) 5 
Va. 149, 66 SE. 702. 3 it 

[a]. Double charge.—On a bill to 
cancel a conveyance to a mortgagee 
in satisfaction of the debt, defend- 
ant, agreeing to a reconveyance, was 
not chargeable with twenty-five dol- 
lars for ‘pasture on farm;” a mort- 
gagee should not be charged a cer- 
tain sum for pasturage where he was 
also charged for the rent of the land. 
ciee ley. v. Lovett, 111 Miss. 547, 71 

54. Plains Loan, etc., Co. v. H 
76 Colo, 322, 230 P 1008. ees 

55. Scandinavian American Bank 
v. Washington Hotel, ete. Co., 70 
Wash..:223,,.126)P 438,128 RP» 229: 

56. Cramer v. Watson, 73 Ala. 
127; Moffett v. Trent, 66 N. J. Eq. 
143, 56 A 1035. ; 

_[a] A grantee of a widow’s dower 
rights, in possession, holding also’ a 
mortgage on the premises, is not re- 
quired to account before the dower is 
assigned, under a statute providing 
that the widow may hold without 
liability for rent before assignment 
of dower. Moffett v. Trent, 66 N. J. 
Eq. 143, 56 A 1035. 

57. McSween v. Windham, 104 S. 
C..508, 89 SE 500; Miller v. White, 
(Tex. Civ. A.) 264 SW 176. 

[a] Senior mortgage barred at 
time of suit.—Where the mortgagee 
held two mortgages on land, but 
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mortgages applies the rents and profits to the sec- 
ond mortgage with the knowledge and consent of 
the latter is estopped from there- 


the mortgagor, 


after objecting to such application.®® 
gagee may not apply the rents and profits to other 
indebtedness without the consent of the mortgagor.°? 
The proceeds of mortgaged property should be ap- 
plied first to the interest, and the balance to the 
Where the mortgagee in possession 1s 
entitled to interest on the debt, he is chargeable 
Compound. interest is 
not allowable ordinarily,®? unless provided for by 


principal.°° 
with interest on the rents.®! 


the mortgage.®? 


Compensation for collecting rents. 


MORTGAGES 


The mort- 


sation.®® 


[§§ 606-607 


entitled to compensation for personal services in 
managing the estate,®* it has been held that in the 
absence of an agreement, 
will not be entitled to compensation for collecting 
the rents and _ profits.% 
view that he should be allowed reasonable compen- 
Where compensation is provided for by 
an agreement, that of course is controlling.& 

[§ 607] 4. Rents in Arrears. 
crued prior to taking appropriate steps to subject 
them, unless conveyed to the mortgagee by a valid 
assignment,®> or expressly pledged by the mort- 


express or implied, he 


Other cases sustain the 


Unpaid rents ac- 


gage,®® belong the mortgagor;7° but there is au- 


In accordance 


with the rule that a mortgagee in possession is not 


made no application thereto of rents 
and proceeds received by him, such 
proceeds should be applied pro rata 
on each debt, notwithstanding, on the 
commencement of the foreclosure, 
the senior mortgage was barred by 
limitations, the note not being 
barred. McSween v. Windham, 104 
S. C, 508, 89 SE 500. 

[b] Debt payable in installments. 
—Where land was sold for notes ma- 
turing in succession a year apart, 
with a deed of trust securing’ the 
notes, and mortgage on crops raised 
to secure the payment of current in- 
stallments of interest and principal, 
the application of rents collected by 
the payee of notes while in posses- 
sion under deed of trust before sale, 
and also proceeds of sale of land, 
to certain of the notes was error, 
since rents should have been applied 
to the current installments of in- 
terest and principal, and any bal- 
ance to any indebtedness in*default 
for any previous year or years, and 
then the proceeds of the sale of the 
farm land under the deed of trust 
prorated to the balance of the entire 
debt. Miller v. White, (Tex. Civ. A.) 
264 SW 176. 

Application of payments generally 
see Payment [30 Cyc p 1227 et seq]. 

58. Borel v. Kappeler, 79 Cal. 34z, 
21 P 841. 

59. Johnson v. Thomas, 77 Ala. 
367; Caldwell v. Hall, 49 Ark. 508, 
1 SW 62, 4 AmSR 64; Demick v. 
Cuddihy; 172) Cals-11'0, (22"P $287,713 —P 
ee Gallagher vy. Stern, 8 Pa. Super. 

60. Ala.—Adams v. Sayre, 76 Ala. 
509; Blum vy. Mitchell, 59 Ala. 535. 

I1l.—Moshier v. Norton, 100. 11E 63: 

Mass.—Van Vronker v. Eastman, 
7 Metc. 157; Reed v. Reed, 10 Pick. 
398; Saunders v. Frost, 5 Pick. 259, 
16 ‘AmD 394; Gibson y. Crehore, 5 
Pick. 146. 

N.. J.—Shaeffer vy. Chambers, 6 N. 
J. Ea. 548, 47 AmD 211. 


N. Y.—Carlin v. Bruhl, 188 App. 
Div. 216, 176 NYS 829; Bennett v. 
Cook, 2 Hun 526, 5 Thomps. & C. 


134; French v. Kennedy, 7 Barb. 452; 
Jencks vy. Alexander, 11 Paige 619; 
Connecticut v. Jackson, 1 Johns. Ch: 
13, 7 AmD 471. 

R. I.—Chapman v: Cooney, 25 R. I. 
657, 57 A 928, 


Va.—Snavely v. Pickle, 29 Gratt, 
(70 Va.) 27: 
ke Gu anne, v. Warner, 386 Vt. 


Peer ot es v. Westcott, 13 Wis. 

Eng.—Patch v. Wild, 30 Beav. 99, 
54 Reprint 826; Finch v. Brown, 3 
Beav. 70, 48 EngCh 69, 49 Reprint 
27; Horlock v. Smith, 1 Coll. 287, 28 
EngCh 287, 63 Reprint 422; Thorney- 
croft v. Crockett, 2 H. L. Cas. 239, 
9 Reprint 1082; Shephard v. Elliot, 
4 Madd. 254, 56 Reprint 699. 

Ont.—Walshaw v. Securities, Ltd., 
15 OntWN 92. 

[a] Whore neither principal nor 
interest is due when the proceeds are 
received by the mortgagee, they 


must, in the absence of any agree- 
ment as to their application, be ap- 
plied to the extinguishment of prin- 
cipal and interest ratably. Jencks 
v. Alexander, 11 Paige (N. Y.) 619. 

61. U. S—-Gordon v. Lewis, 10 F. 
Cas. No. 5,613, 2 Sumn. 143. 

Ala.—McQueen v. Whetstone, 127 
Ala. 417, 30 S 548; Adams v. Sayre, 
76 Ala, 509: Blum v. Mitchell, 59 Ala. 
535; Mahone v. Williams, 39 Ala. 202. 

111.—-Moshier v. Norton, 100 Ill. 63 
McConnel v. Holobush, edema 

Iowa.—Keeline v. Clark, 132 Iowa 
360, 106 NW 257. 

Kan.—Walter v. Calhoun, 88 Kan. 
SOL) 129 Pe AIG: 

Mass.—Van Vronker v. Eastman, 7 
Metc. 157; Reed v. Reed, 10 Pick. 
398; Gibson v. Crehore, 5 Pick. 146. 

Mo.—Walton v. Withington, 9 Mo. 
549. 

N. J.—Elmer v. Loper, 25 N. J. Eq. 
475; Shaeffer v. Chambers, 6 N. J. Eq. 
548, 47 AmD 211. 

N. Y.—Jencks v. 11 
Paige 619. 

Vt.—Gladding v. Warner, 36 Vt. 54. 

Wis.—Green v. Westcott, 13 Wis. 
606. 

Eng.—Thompson v. Hudson, L. R. 
10 Eq. 497; Gould v. Tancred, 2 Atk. 
533, 26 Reprint 720; Shephard v. 
Elliot, 4 Madd. 254, 56 Reprint 699; 
Quarrell v. Beckford, 1 Madd. 269, 56 
Reprint 100;\ Wilson v. Metcalfe, 1 
Russ. 530, 46 EngCh 472, 38 Reprint 
204; Davis v. May, 19 Ves. Jr. 383, 
34 Reprint 560. 

[a] Interest from filing of mas- 
ter’s report.—A decree against a 
mortgagee in possession for the 
rental value of the premises properly 
allowed interest from the filing of 
the master’s report. Mills v. Day, 
206 Mass. 530, ot NE 803. 

{b] Mortgagee claiming as owner 
in good faith.-Where the mortgagee 
has a bona fide reason for treating 
the rights of the mortgagor as ex- 
tinguished, or where the mortgagee 
bona fide supposes himself to be the 
absolute owner of- the property, in- 
terest should not be charged against 
him until some notice is given of the 
mortgagor’s claim to the surplus. 
Gordon v. Lewis, 10 F. Cas. No. 5,613, 
2 Sumn. 143. 

62. Montague v. Boston, ete, R. 
Co., 124 Mass. 242; Reed v. Reed, 
10 Pick. 398; Venderhaise v. Hughes, 
LS UN. J. gs 40 0e 

63. See case infra this note. 

[a] Failure to apply rents.—A 
mortgagee in possession having in 
his hands unappropriated rents 
which he might, but does not, apply 
to the payment of the amount of a 
half-year’s interest as it falls due, is 
not entitled to say that such half- 
year’s interest is “in arrear’ within 
the meaning of a usual proviso for 
capitalization of interest in that 
event. Wrigley v. Gill, [1906] 1 Ch. 
165, 3 AnnCas 1128, 4 BRC 814, 

64. See supra § 582. 

65. Moss v. Odell, 141 Cal. 335, 74 
P 999; Gilluly v. Shumway, 144 Mich. 
668, 108 NW 88; Barnard v. Paterson, 


Alexander, 


thority to the contrary.” 


137 Mich. 633, 100 NW 8938; Earle v. 
Harrison, 4 N. B. Eq. 196, 7 EastLR 
309. 

66. Barry v. Harlow, 242 Mass. 
159, 136 NE 105; Barry v. Dow, 240 
Mass. 419, 134 NE 367. See Walter 
v. Calhoun, 88 Kan. 801, 129 P 1176 
(holding an allowance of ten per cent 
to lessen the hardship not improper). 

[a] Effect of stipulation for ap- 
plication of rents.—A stipulation be- 
tween a mortgagor and a mortgagee 
in possession that the mortgagee 
should collect the rents and apply 
them in a specified manner did not 
prevent the mortgagee from receiy- 
ing reasonable compensation for his 
services. Barry v. Harlow, 242 Mass. 
159, 136 NE 105. 7 

[b] Rate.— While five per cent on 
the rents collected by a mortgagee 
in possession is the usual allowance 
for services in collecting the rents, 
etc., and will be adopted unless the 
master finds that the services were 
actually worth more, it is not an in- 
flexible percentage, and, if such a 
commission would be inadequate, a 
greater allowance by the master will 
not be disturbed. Barry v. Dow, 240 
Mass. 419, 134 NE 367. 

67. Gordon v. Krellman, 207 App. 
Div. 773, 202 NY¥S 682. 

68. Earmers’ Trust Co. v. Prud- 
den, 84 Minn. 126, 86 NW 887; State 


Bank v. Cohen, 68 Misc. 138, 123 
NYS 747. 
69. Myers v. Brown, 92 N. J. Ea: 


348, 112 A 844; State Bank v. Cohen, . 
68 Misc. 138, 123 NYS 747; Sellick v. 


Hayward, 24° Bu Ce 125, ° [2191728 
WestWkly 803. F 
70. Massachusetts Hospital noe 


Ins. Co. v. Wilson, 10 Mete. (Mass.)} 
126; Stewart v. Fairchild-Baldwin 
Co., 91 N. J. Eq. 86, 108 A 301 [rev 
90 N. J. Eq. 139, 106 A 406]; Aber- 
deen First Nat. ‘Bank v. Cramer, 42 
S. D. 404, 175 NW. 881; Groos v. 
Chittim, (Tex. Civ. A.) 100 SW 1006; 
Sellick v. Hayward, 24 B. C. 125, 
[1917] 2 WestWkly 808. 

[a] Rents paid to purchaser.— 
A mortgagee is not entitled, as 
against the mortgagor, to a refund 
of rents paid, before the mortgagee 
takes possession, by a tenant of a 
purchaser under an agreement for. 
sale. Where such rents have been 
paid over by the purchaser’s solic- 
itors to a receiver appointed on the 
application of the mortgagee, the 
fact that the purchaser is indebted 
to the mortgagor and is out of the 
jurisdiction does not entitle the re- 
ceiver to retain the rents. Sellick v. 
Hayward, 24° B.C. £25, [1l9uTaye 
WestWkly 803. 

71. Rogers v. Humphreys, 4 A. & 
BE. 299, 31 ECL 144, 111 Reprint 799; 
Pope v. Biggs, 9 B. & C. 245, 17 ECL 
116, 109 Reprint 91;. Moss vy. Galli- 
more, 1 Dougl. 279,99 Reprint 182, 
18 ERC 404; Anderson v. Butler’s 
Wharf: Co, 48 Lied: Chi. 824.2 hxap: 
Hankey, Mont. & M. 247. 

[a] Right as against assignee.— 
Where a receiver is appointed under 
a trust deed specifically mortgaging 


For later cases, developments and changes in the law See cumulative Annotations, same title, page and note number, 


§§ 608-610] 


[§ 608] 5. Rent Charge.”? A mortgagee in fee of’ 
land is lable for the payment of a rent charge 
issuing out of the land, notwithstanding he has 


never been in possession.7® 


[§ 609] 6. Right To Recover Rent from Mort- 
A mortgagee is not 
entitled to claim the benefits of a lease made by the 
mortgagor, or collect the rent stipulated therein, 
until he has put himself in position t6 do so by 
gaining the actual possession of the demised prem- 


- gagor’s Tenant—a. In General. 


certain freehold and leasehold prop- 
erties, and creating a floating charge 
on all the assets of the mortgagor, 
and conferring on the mortgagor the 
right to make leases, the receiver is 
not entitled to the rents in arrear of 
the property not specifically mort- 
gaged as against an assignee of the 
mortgagor, but is entitled to the 
rents in arrear of the specifically 
mortgaged property, Inasmuch as the 
leases were created either under 
Statutory power, or under power ex- 
pressly given by the deed of trust. 
In re Ind, Coope & Co., Ltd., [1911] 
ZUCh.e223: 

[b] In Porto Rico under the 
Mortgage Law a mortgagee is en- 
titled to rents due and not paid at 
the time a bill for foreclosure is filed 
and to: those subsequently becoming 
due, "(U. S:osMorteage,,, etc... Co. ¥. 
Central San Cristobal, Inc., 7 Porto 
Rico Fed. 693. 

72. “Rent charge” defined see 
Ground Rents § 4; Landlord and Ten- 
ant § 1046. 

73. Cundiff v. Fitzsimmons, [1911] 
fetes 933:- D1. 

74 \<Ala.—Farris v. 74 
Ala. 162. 

Ga.—Stevens v. McCurdy, 124 Ga. 
456, 52 SE 762. 
pean ton 12s v. Thomas, 8 Blackf. 
aeoeingr ane v. Belt, 2 B. Mon. 

Mass.—Massachusetts Hospital L. 
Ins. Co. v. Wilson, 10 Metc. 126; 
Field v. Swan, 10 Metc. 112; Wilder 
v. Houghton, 1 Pick. 87; Fitchburg 


Houston, 


Cotton Mfy. Corp. v. Melven, 15 
Mass. 268. 

Mich.—Byers v. Byers, 65 Mich. 
598, 32 NW 881. 

Nev.—Douglas v. Thompson, 35 


Nev. 196, 27 P 561, AnnCas1914C 920. 
Geen H.—Cavis v. McClary, 5 N. H. 
2 ab pee v. Lockwood, 6 R. 

Wis.—Citizens’ Sav., ete, Co. v. 
Rogers, 162 Wis. 216, 155 NW _ 155. 

Eng.—Turner v. Cameron’s Coal- 
brook Steam Coal Co., 5 Exch. 932, 
155 Reprint 407. 

Ont.—Chambers  v. McCombs, 1 
OntWR 689; Murdiff v. Ware, 21 U. 
ClO: 0's. 

[a] Evidence of taking posses- 
sion.— Where a complaint in an ac- 
tion by a mortgagee in possession to 
recover rent was based on the theory, 
not that he was in possession by 
virtue of the mortgage, but by virtue 
of an independent executed agree- 
ment, evidence of his taking posses- 
sion after the date of the mortgage 
with the consent of the mortgagor 


was improperly rejected. Douglass 
v. Thompson, 35 Nev. 196, 127 P 
561, AnnCasi1914C 920. 

75. Forlouf v. Bowlin, 29 Ill. A. 


471; Anderson v. Robbins, 82 Me. 422, 
19 A 910, 8 LRA 568; Long v. Wade, 
70 Me. 358; Hill v., Jordan, 30 Me. 
367; Knowles v. Maynard, 13 Mete. 
(Mass.) 352; Armour Packing Co. v. 
Wolff, 59 Mo. A. 665; White v. 
Wear, 4 Mo. A. 341. See Northamp- 
ton Paper Mills v. Ames, 8 Metc. 1 
{holding that, where a person in 
possession of mortgaged premises 
as a tenant of the mortgagor refuses 
to yield the possession to the mort- 
gagee upon his entry after condition 
broken, the mortgagee may maintain 
an action of trespass against him for 
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ises,"* or entering upon breach of condition as 
for the purposes of a foreclosure,’® or taking an 
attornment from the lessee and accepting him as 


his tenant,”® or procuring the appointment of a 


receiver.”7 


mesne profits). 

Foreclosure by entry 
§ 1100 et seq. 

76. U. S.—Moran v._ Pittsburgh, 
etc.) Re Co, 82) Med, 878 Lapp: dism 
154 U. S..510 mem; 14 SCt 1149 mem, 
38 L. ed. 1079 mem]. 

Ala.—Comer y. Sheehan, 74 Ala. 
452; Farris v. Houston, 74 Ala. 162. 

Conn.—Magill v. Hinsdale, 6 Conn. 
464a, 16 AmD 70. 

Del.—Merchants’ Union Trust Co. 
v. New Philadelphia Graphite Co., 10 
Del. Ch. 18, 83 A’ 520. 

Ill. Gartside v. Outley, 58 Ill. 210, 
11 AmR 59; Reichert v. Bankson, 199 
Ill. A. 95; Forlouf v. Bowlin, 29 Ill. 
A gta de 

Me.—Anderson v. Robbins, 82 Me. 
422, 19 A 910, 8 LRA 568. 

Mass.—Winnisimmet Trust, Inc. v. 
Libby, 234 Mass. 407, 125 NE 599, 
14 ALR 688; Adams v. Bigelow, 128 
Mass. 365; Smith v. Shepard, 15 Pick. 
147, 25 AmD 432, 

N. J.—Hinck v. Cohn, 86 N. J. L. 
615, 92 A 378, AnnCas1916D 200; San- 
derson'‘v: Priée,’'21 N. J: L.'' 637 [eit 
Souders v. Vansichle, 8 N. J. L. 318, 
as having been reversed for holding 
otherwise]. 

Pa.—Duff v. Wilson, 69 Pa. 316. 

Eng.—Doe v. Mainby, 10 Q. B. 473, 
59 ECL 473, 116 Reprint 180; Bur- 
rowes v. Gradin, 1 D & L. 213; 
Brown v. Storey, 1 M. & G. 117, 39 
ECL 674, 133 Reprint 270. 

Ont.—Forse v. Sovereen, 14 Ont. A. 
482; McLennan v. Hannum, 31 U. C. 
Cc. P. 210; Canada Permanent Bldg., 
etc. Soce va Byers, 19%U. CeCe Ps 473% 
Fairbairn’ vi" Hilliard; 27 U{C. Q!-B, 
111; Denholm v. Commercial Bank, 1 
U. C. Q. B. 369. And see Lambert v. 
Marsh, 2) U-Co Q2B. 39. 

[a] Assent of tenant.—(1) The 
mere fact that a tenant who has 
taken a lease from the mortgagor 
remains in possession after notice 
from the mortgagee, without any 
assent shown by the tenant, is insuf- 
ficient to show an attornment so as 
to render the tenant liable to the 
mortgagee for the rents. Towerson 
v. Jackson, [1891] 2 Q. B. 484; Evans 
Vie NIOths SONAL (6 Be 342.936 vNCly 
198, 112 Reprint 1242. (2) Neither 
can the mortgagee maintain an ac- 
tion for rent where the tenant re- 
fuses to attorn. Burke v. Willard, 
243 Mass. 547, 137 NE 744; Trask v. 
Kelleher, 93 Vt. 371, 107 A 486. 

[b] Recovery of mesne profits.— 
Mortgagee having entered into pos- 
session of apartment house, and 
given notice of foreclosure proceed- 
ings, tenant, declining to pay rent to 
mortgagee, became trespasser, and, 
without resorting to writ of entry, 
mortgagee could sue in tort for 
mesne profits accruing during period 
elapsing from date of entry until 
tenant vacated premises. Burke v. 
Willard, 249 Mass. 313, 144 NE 223. 

[c] Threat to evict.—An assignee 
of rents under a lease executed by 
mortgagor, after the mortgage, was 
not entitled to recover rents from 
tenants after foreclosure of the mort- 
gage and notice by mortgagee in 
possession to pay rent to her, al- 
though the mortgagee did not actu- 
ally evict the lessees, but threatenea 
to evict them if they would not pay 
the rent to her, such threats being 
equivalent to an eviction. Winnisim- 
met Trust, Inc. v. Libby, 247 Mass. 
560, 142 NE 772. 


see infra 


Under the theory that a mortgage con- 
veys the legal estate,’® it is held that the right to 
rents under a lease executed prior to the mortgage, 
and to which the mortgagee is therefore subject, 
passes with the reversion to the mortgagee.”® 

[§ 610] b. Notice to Tenant. 


When a mortgagee 


Attornment see Landlord and Ten- 
ant § 607. 

77. Zeiter v. Bowman, 6 Barb. (N. 
Y.) 133; Woolston v. Ross, [1900] 1 
Chis C332 

[a] Rights of second mortgagee. 
—(1) In the absence of an express 
contract between a mortgagee and a 
second mortgagee entitling the latter 
to take the possession, the only way 
he can obtain the rents and profits 
of the mortgaged premises is by the 
appointment of a receiver. Vacuum 
Oil Co. v. Ellis, [1914] 1 K. B. 693. 
(2) A second mortgagee appointed a 
receiver, and: notice of the appoint- 
ment was given to the mortgagor but 
not to his tenant. Execution cred- 
itors of the mortgagor having in- 
stituted proceedings to subject the 
rent to their claims the second mort- 
gagee gave notice to the tenant to 
pay’ rent to him but no notice was 
given by the receiver. It was held 
that as the notice had been given by 
the second mortgagee and not by 
the receiver the second mortgagee 
was not in possession and was not 
entitled “to the rent as against the 
execution creditor. Vacuum Oil Co. 
Ve Dllis, “(194i ler Be 693. 

Appointment of receiver see infra 
§ 6438. 


78 See supra § 1. 


79. Ala.—Coffey v. Hunt, 75 Ala. 
236; Comer v. Sheehan, 74 Ala. 452; 
Otis v. McMillan, 70 Ala. 46; Mack v. 
Beeland Bros. Mercantile Co., (A.) 
105 S<722, . 

Conn.—Baldwin v. Walker, 21 
Conn. 168. 


Ill.—Reichert v. Bankson, 199 Ill. 
A. 95 [quot Cyc]; Disselhorst v. 
Cadogan, 21 Ill. A. 179; Reed v. Bart- 
lert, Seal ALE 67. 

(PAN aihie se v. Belt, 2 B. Mon. 

Me.—Crosby v. Harlow, 21 Me. 499, 
38 AmD 276. 

Mass.—Noble v. Brooks, 224 Mass. 
288, 112 NE 649; Russel v. Allen, 2 
ANen 42; Burden v. Thayer, 3 Metce. 
76, 37 AmD 117; Welch v. Adams, 1 


Metc. 494; Stone v. Patterson, 19 
Pick. 476, 31 AmD 156; Fitchburg 
Cotton Mfy. Corp. v. Melven, 15 


Mass. 268; Newall v. Wright, 3 M ; 
nee 3 AmD 98. ° ee 


. H.—Kimball v. Pike, 18 N. H. 
419. 


Eng.—Cook v. Guerra, L. R. 7 C, P. 
132; Rawson v. Hicke, 7 A. & E. 451, 
34 ECL 246, 112 Reprint 539; Rogers 
v. Humphreys, 4 A. & E. 299, 31 ECL 
144, 111 Reprint 799;. Waddilove v. 
Barnett, 2 Bing. N. Cas. 538, 29 ECL 


652, 182 Reprint 210;.Cobb. v. Car- 
penter, 2 Campb. 13 note; Moss. v. 
Gallimore, Dougl. 279, 99 Reprint 


182, 18 ERC 404; Birch v. Wright, 1 
T. R. 378, 99 Reprint 1148, 15 ERC 626. 

Ont.—Kinnear v. Aspden, 19 Ont. 
A. 468; Perdue v. Hays, 31 U. C. Q. 
Sip shabale 

[a] Rents accrued before execu- 
tion of mortgage.—The mortgagee 
has, as grantee of the reversion, no 
claim to rents accrued before the 
execution of the mortgage. King v. 
Housatonic R. Co., 45 Conn, 226. 

{b] In New York it was held in 
an early case that, where the as- 
signee of a term of years mortgaged 
his interest, and the mortgage was 
satisfied before the accrual of the 
rent, the right of the assignee to 
the rents was unimpaired. Evertson 
v. Sawyer, 2 Wend. (N. Y.) 507. 
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becomes entitled to the rents of the property, either 
under the terms of the mortgage or by taking steps 
to have them applied on his debt, he must give no- 
tice of his claims to the tenant in possession; until 
he does so, the tenant will be protected in paying 


the rent to the mortgagor.*° 
[§ 611] 


c. Rents Paid in Advance. 
charged with notice of a prior mortgage anticipates 
the payment of rent at his peril.81. Where the rights 
of the lessee are anterior to those of the mortgagee, 
the anticipated payment of rent in good faith will 
protect him as against the mortgagee after fore- 
closure.82. And the payment, prior to the execution 
of a mortgage, of a lump sum in satisfaction of the 
rent reserved in a lease, has been held good where 
the mortgagee knew of the lease but made no fur- 
ther inquiry.’ On the principle that a mortgagee 
eannot enforce his lien against growing crops be- 
longing to a tenant of the mortgaged premises,** it 
has been held that a mortgagee on taking posses- 


MORTGAGES 


gagees. 


[§§ 610-612 


action to foreclose,®* cannot recover rent .against 
a tenant who in good faith has paid the year’s rent 
in advance, to the mortgagor. 
[§ 612] 7. As between Senior and Junior Mort-— 
A second mortgagee may obtain control of 


the rents and profits by filing his bill for fore- 


A lessee 


closure and procuring the appointment of a re- 
ceiver ;*? but in this case the first mortgagee will 
ordinarily be entitled to have the receivership ex- 
tended to the protection of his claims, by inter- 
vening in the suit or filing his own bill to foreclose ;°8 
but unless the mortgagee thus actively proceeds to 
subject the rents and profits to his mortgage, they 
will belong to the second mortgagee,*® as the senior 
mortgagee will not be allowed to take advantage 
of the diligence of the junior mortgagee.°° Although 
the first mortgagee in possession has the superior 
claim to the rents, he may be required, at the in- 
stance of the junior encumbrancer, to account for 
the money so recerved;°! and if he has been in 


sion to foreclose,®® or a receiver appointed in an ! possession personally, and not by a tenant, he will 


go. Ala.—Comer v. Sheehan, 74 
Ala, 452; Johnston v. Riddle, 70 Ala. 
219; Marx -v.. Marx, 51 Ala. 2225 
Mobile Branch Bank v. Fry, 23 Ala. 
770; Hutchinson v. Dearing, 20 Ala. 
798: Smith v. Taylor, 9 Ala. 633, 
Coker v. Pearsall, 6 Ala. 542; Man- 
sony v. U. S. Bank, 4 Ala. 735; Mack 
v. Beeland Bros. Mercantile Co., (A.) 


105 S$ 722. 
Ark.—Fitzgerald v. Beebe, 7 Ark. 
310. 


Conn.—King vy. Housatonie R. Co., 
45 Conn. 226. 

Del.—Merchants’ Union Trust Co. 
v. New Philadelphia Graphite Co., 10 
Del. Ch. 18, 83 A 520: 

Ill.—Bradley v. Peabody Coal Co., 
99 Ill-A., 427. 

Md.—Clark.v. Abbott, 1 Md.’ ‘Ch. 
474. 

Mass.—Winnisimmet Trust, Inc. v. 
Libby, 247 Mass. 560, 142 NE 772; 
Winnisimmet Trust, Inc. v. Libby, 
234 Mass. 407, 125 NE 599, 14 ALR 
638; Lucier v. Marsales, 133 Mass. 
454; Massachusetts Hospital L. Ins. 
~ Co. v. Wilson. 10 Mete. 126; Burden 
v. Thayer, 3 Metc. 76, 37,AmD 117. 

N. H.—Cavis. v. McClary, 5 N. H. 
529. 

N. J.—Souders v. Vansickle, 8 N. J. 
L. 313. 

Pa.—Weidner v. Foster, 2 Penr. & 
W. 23; Myers v. White, 1 Rawle 353. 

R. I.—Kimball v. Lockwood, 6 R. I. 
138. 

Ss. C.—Stoney v. Shultz, 10 S. C. Ea. 
465, 27 AmD 429. 

Tex.—Campbell v. Heflin, 4 Tex. A. 
Civ. Cas. 90, 16 SW 539. 

Vt.—Stedman v. Gassett, 18 Vt. 
346; Babcock v. Kennedy, 1 Vt. 457, 
18 AmD 695. 

Eng.—Municipal Permanent Bldg. 
Soc. v. Smith, 22 Q. B. D. 70; Under- 
hay v. Read, 20 Q@. B. D. 209; Wilton 
v. Dunn, (17° Q. 7B. 4294, 79. HCl, 4294, 
117 Reprint 1292; Evans v. Elliot, 9 
A. & EB. 342, 36 ECL 198,112 Reprint 
1242; Waddilove v. Barnett, 2 Bing. 
N. Cas. 538, 29 ECL 652, 132 Reprint 
210; Ex p. Living, 1 Deac. 1, 38 HCL 
513; Moss v.’ Gallimore, :1 Dougl, 
279, 99 Reprint 182, 18 ERC 404; 
Trent -v.' Hunt, .9 Hxch;' 14,:156° Re- 
print 7; Cook v. Moylan, 1 Exch. 67, 
154 Reprint 28; Partington v. Wood- 
Cocke 4 "Tey. Wik evi og Mearcer iV. 
Salmon, 43 L. T. Rep. N, S. 490. 

N. B.—Brock v. Forster, 34 N. B. 
262. 

Ont.—McFarlane v. Buchanan, 12 
1 Oink Chan Grd styccaie be 

[a] Rights of prior lienor.—A 
mortgagee acquires no lien on rent 
payable in cotton by giving notice 
to the tenant, as against a creditor 
of the mortgage who prior to that 
time has acquired a valid lien there- 


| on. 


| withstanding a deposit 


‘Angele 


Mack v. Beeland Bros. Mercan- 
tile Co., (Ala. A.) 105 S 722. 

81. Isaacs v. Greenberg, 145 NYS 
921; Henshaw v. Wells, 9 Humphr, 
(Tenn.) .568; Ashburton v. Nocton, 
(1915],1 Ch. 274. 

[a] Effect of deposit to secure 
rent.—The receiver of mortgaged 
premises was entitled® to recover of 
the tenant of the mortgagor the 
amount of the last month’s rent, not- 
with the 
mortgagor, which was to have been 
applied on the last month’s rent. 
Home L. Ins. Co. v. O’Sullivan, 151 


App. Div. 585, 136, NYS 105. 
see Isaacs v. Greenberg, 145 NYS 
921, 


83. Green v. Rheinberg, 104 L. T. 
Rep. N. S. 149. 


84. See supra § 601. 

85. Hunter v. Henry, (Mo. A.) 181 
SW 597. 

86. Smith v. Cushatt, 199 Iowa 


690, 202 NW 548. 


87. See cases infra note 88; and 
infra § 6438. 
88. Cross v. Will County Nat. 


Bank, 177 Ill. 33, 52 NB 322; Howell 
v. Ripley, 10 Paige (N. Y.) 43; Pres- 
ton v. Tunbridge Wells Opera House, 
[1903] 2 Ch. 328; Lismore v. 
Chamley, Hayes 329; Abbott v. Strat- 
ten, 9 Ir, da. 23/3. 

[a] Thus, where a junior mort- 
gagee brought a suit to foreclose and 
had a receiver appointed, and there- 
after the senior mortgagee filed his 
bill to foreclose, and obtained an 
order appointing the same person as 
receiver who had been appointed in 
the prior suit, the senior mortgagee 
was entitled to the rents and profits 
due at the time of the appointment 
of the receiver in his suit, and to 
such as accrued thereafter. Howell 
v. Ripley, 10 Paige (N. Y.)..48: 

[b] Assignment of rents to first 
mortgagee in presentii—aA specific 
assignment operating in presenti to 
a first mortgagee of a certain portion 
of the rents of the premises monthly 
until his debt is paid will give him a 
claim to the rents superior to the 
rights of a second mortgagee, al- 
though the second mortgage was 
made before the assignment. Harris 
v. Taylor, 35 App. Div. 462, 54 NYS 
864 [app dism 159 N. Y. 5383 mem, 
53 NE 1126 mem, and dist Sulli- 
van v. Rosson, 223 N. Y. 217, 119 NE 
405, 4 ALR 1400]. 

89. Goddard v. Clarke, 81 Nebr. 
378, 116 NW 41; Abrahams v. Berk- 
owitz, 146 App. Div. 563, 131 NYS 
257; Izzo v.. McKay, 110 Misc... 708; 
181 NYS 841; Howell v: Ripley, 10 


Paige? CNS WY.) 948 each van ecurs 
tin, 123 N. C. 85, 31 SE 269; Boston, 
ete., Realty “Con vii Erane inva .Co., 


112 Wash. 113, 191 P.826; In re Met- 
repolitan Amalgamated Est., Ltd., 
RLS D2 2 eChs. 497, 

[a] Where the holders of the first, 
third, and fourth mortgages on land 
obtain from the mortgagor a demise 
of the premises, to hold until their 
said mortgages shall be satisfied out 
of the rents and profits, they are en- 
titled, as against the second. mort- 
gagee, to apply the rents to, the third 
and fourth mortgages, as well as. to 
the first, notwithstanding the second 
mortgagee files a bill for foreclosure, 
if he does not therein seek to re- 
cover the possession or ask for a 
receiver. _ Leach v. Curtin, 123 N..G 
85, 31..SBH. 269, 7 

[b] Assignment of rents to first 
mortgagee.—The holder of a mort- 
gage purporting to assign rents of 
property as further security upon de- 
fault, without either entry or ap- 
pointment of a receiver, is not upon 
default entitled as against the junior 
mortgagee, in whose foreclosure suit 
a receiver of rents was appointed, to 
the rents collected by such receiver. 
Sullivan v. Rosson, 223 N.. Y.. 217; 
119 NE 405, 4 ALR 1400. 

90. Sullivan v. Rosson, supra. 

[a] Where first mortgage pledged 
the rents and thereby assigned them 
to the first mortgagee, less the nec- 
essary charges and expenses, it was 
held that the first mortgagee was 
entitled to the rents in the hands of 
a receiver appointed on foreclosure 
for the benefit of the junior mort- 
gagee, after deducting the receiver- 
ship expenses. State Bank v. Cohen, 
68 Misc. 138, 123. NYS,,747. 

{b} Where several mortgages are 
sought to be foreclosed in the same 
action (1) and a receiver is ap- 
pointed for the benefit of a junior 
mortgagee, the right of the prior 
mortgagee to the rents and profits 
does not accrue until after the ap- 
pointment of a receiver for the bene- 
fit of such prior mortgagee. Goddard 
v. -Clarke,. 81 \ Nebry 373, > 116." Niwe 
41. (2) And this is so although the 
same person is appointed receiver 
under the two mortgages.. Goddard 
v. Clarke, supra. 

91. U. S.—Gordon v. Lewis, 10 F. 
Cas.) Nod, 613, 2° Sumn. 143) 

Ala.—New England Mortg. Secu- 
rity Co.'v. Fry, 143’ Ala.'63'7.'42" Seba 
111 AmSR 62; Falkner v. Campbell 
Printing Press, etc., Co., 74 Ala. 359. 

Cal. — Anglo-California Bank v. 
Field, 154 Cal. 5138, 98 P 267. 

Ill.—Hitchcock v. Fortier, 65 Ill. 
239. 

Kan.—Logan-Moore Lumber Co. v. 
Bowersock, 109 Kan. 135, 137, 197 P 
1104 [eit Cyc]. : 

Ky.—Goring v. Shreve, 7 Dana 64. 


For later cases, developments and changes in the law see cumulaitive Annotations, same title, page and note number. 
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be chargeable with a reasonable rent for the prem- 
In order to hold a mortgagee accountable 
for rents and profits his possession must be actual,®* 
and in the character of a mortgagee.®* 
~ encumbraneer, on the other hand, may be authorized 
by his mortgage to receive the rents and profits ;°° 
and while it has been held that he is bound to apply 
them in reduction of his mortgage debt, and will 
be accountable to the senior mortgagee for a failure 
to do so or for any surplus,®* it seems that the weight 
of authority is otherwise,°’ the second mortgagee 
only being required to account to the mortgagor or 


ises.°? 


his successor in interest.%® 


Where several debts of equal rank to different 
persons are all secured by the same mortgage, any 
mortgagee who goes into possession under the mort- 


Mass.—Saunders v. Frost, 5 Pick. 
259, 16 AmD 394. 

Nebr.—Hatch v. Falconer, 67 Nebr. 
249, 93 NW ‘172. 

N.. J.—Leeds v. Gifford, 41.N. J. 
Eq. 464, 5 A 795. 

alien Va obell v. Saylor, 1 Ont. L. 
458, 21 CanLTOceNotes 224. , 

[a] Foundation of right.—‘ The 
right of a junior mortgagee to com- 
pel such an accounting does not rest 
upon any obligation of the senior 
mortgagee to him, for there is no 
contract between them, but it rests 
solely on the fact that the senior 
mortgagee is under obligation to the 
mortgagor to account, and, by reason 
of his junior lien, he has the right 
in equity te stand in the place of the 
mortgagor and enforce an accounting 
to the same extent only that the 
mortgagor could have enforced it.” 
Anglo-Californian Bank v. Field, 154 
Cal. 513, 517}-98 P 267. 

{[b] An agreement between the 
mortgagor and the first mortgagee, 
for an application of the rents upon 
a debt not secured by the mortgage, 
will be binding on a second mort- 
gagee whose rights did not accrue 
until after such agreement. Mitchell 
v.. Saylor, 1, Ont. L.- 458. 

[c] Rights of cotenants in junior 
mortgage.—A first mortgagee who is 
in possession under the mortgage 
cannot apply the rents and profits to 
reduce the indebtedness ‘on a third 
mortgage of which he is the assignee 
as against the rights of those who 
are coOwners with him of the third 
mortgage. Saunders v. Frost, 5 Pick. 
(Mass.) 259, 16 AmD 394, 

{d] In England a junior mort- 
gagee obtains a right to the surplus 
rents in the hands of a first mort- 
gagee in possession by filing a bill 
and asking for the appointment of 
a receiver. Parker v. Calcraft, 6 
Madd. 11, 56 Reprint, 992. 

Receivership where senior mort- 
gagee in possession see infra 
§ 643. 

$2. Dawson'v. Drake, 30 N. J. Eq. 
601; Moore v. Degraw, 5 N. J. Ha. 
346; Gregg v. Arrott, Ll. & Gt. S. 
246, 11 EngCh 245; Court v. Holland, 
29 Grant. Ch. 19. 

{a] Possession as tenant of mort- 
gagor.—A mortgagee taking posses- 
sion as tenant of the mortgagor, at 
the instance of a junior mortgagee, 
may be charged with a fair occupa- 
tion rent, although it exceeds that 
stipulated for. Gregg v. Arrott, Ll. 
& G. t. S. 246, 11-EngCh 245; Court 
v..Holland, 29 Grant Ch. (Ont.)_ 19. 

93. Coleman v. Smith, 55 Ala. 368; 
Charles v. Dunbar, 4 Metc. (Mass.) 
498; Dawson v. Drake, 30 N. J. Ha. 
601. 

[a] Reason for rule.—A junior 
mortgagee cannot charge a _ senior 
mortgagee with rents where the lat- 
ter has not possessed himself of 
them, the junior mortgagee in such 
case having had the right to protect 
himself by taking possession of the 
rents. Coleman v. Smith, 55 Ala. 
368. 
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gage is accountable to the others for their propor- 
tionate share of the rents and profits.°® 

On oral agreement between several mortgagees 
and their mortgagor whereby one of the mortgagees 
is to collect the rents and apply them to the mort- 
gages in the order of their priority is enforceable 
as to moneys received thereunder. 

[§ 613] 8. As between Mortgagee and Other Cred- 
A mortgagor in-possession being entitled to 
the rents and profits of the mortgaged premises,” 
his general creditors are ordinarily entitled to claims 
for rent accruing during his occupancy. 


Rents of 


land, accruing after an assignee for the benefit of 


94. Ala.—Jackson v. Farley, 212 
Ala. 594, 103 S 882; Cook v. Parham, 


63 Ala, 456. 

Ark.—Williams v. Wallace, 111 
Ark. 509, 164 SW 301. 
Cal.—Anglo-Californian Bank  v. 


Field, 154 Cal. 513,.98, P 267. 
Conn.—Harrison vy. Wyse, 24 Conn. 
1, 63 AmD 151; Kellogg v. Rockwell, 
19 Conn, 446. 

Ill.—Rogers v. Herron, 92 Ill. 583. 
Iowa.—Gray v. Nelson, 77 Iowa 63, 
NW 566. , 
{a] Tllustrations.—(1) In a suit 
to foreclose a second mortgage, 
whether a party in possession, who 
was found to be entitled to subroga- 
tion for an amount paid on the first 
mortgage, was liable for the rent 
and profits, depended on whether 
he took possession as mortgagee. 
Williams v. Wallace, 111 Ark. 509, 
164 SW 301. (2) Second mortgagee, 
purchasing title acquired by claim- 
ants of mechanic’s lien, prior to first 
mortgage, under lien foreclosure 
sale, is in position of mortgagee in 
possession after foreclosure, and 
need not account for rents. Jackson 
v. Farley, 212 Ala. 594, 103 S 882. 
(3) Where a senior mortgagee was 
in possession as tenant of the ad- 
ministrator and heir of the deceased 
mortgagor, and not as mortgagee, 
he could not be required to account 
for rents and profits for the benefit 
of a junior mortgagee. Armistead 
Bishop, 110 Ark. 172, 161 SW 


95. I1]l.—Ruprecht v. Muhlke, 225 
Tll. 188, 80 NE 106. 
Me.—American Agricultural Chem- 
a Co. v.-Walton, 116 Me. 459, 102 A 
Minn.—Anderson v. Minnesota L. 
& T. Co., 68 Minn. 491, 71 NW 665, 
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Vv. 


819. 
N. J.—Best v. Schermier, 6 N. J. 
Eq. 154. 
N. Y.—Vogel v.. Nachemson, 137 
App... Div,,.200, “127 “NYS 9277. 
Vt.—Wires v. Nelson, 26 Vt. 13. 
Va.—Little v. Brown, 2 Leigh (29 


Va.), 363, J 
Wash.—Boston, etce., Realty Co. v. 

112, Wash. 118, 191 
P 826. 


[a] Possession taken by first 
mortgagee.— (1) Junior mortgagee 
may take possession and. collect 
rents and profits so long as senior 
mortgagee does not exercise right 
but if first mortgagee takes posses- 
sion he is entitled to rents and 
profits accruing thereafter. Ameri- 
can Agricultural Chemical Co. v. 
Walton, 116 Me. 459, 102 A 297; Kin- 
near v. Aspden, 19 Ont. A. 468. (2) 
Where the second mortgagee has 
taken possession of the premises, 
the first mortgagee by leasing the 
premises to the wife of the mort- 
gagor without objection from the 
mortgagor took possession’ there- 
after. American Agricultural Chem- 
ical Co. v. Walton, supra. 

[b] Improper appointment of re- 
ceiver on behalf of prior mortgagee. 
—A junior mortgagee was lawfully 
let into the possession of premises, 
A receiver of the rents thereof was 


Franc Inv. Co,, 


ereditors has taken possession of the assigned prop- 
erty, belong, as between general ereditors and a 
mortgagee claiming under a mortgage which pledges 


improperly appointed on the appli- 
cation of the grantee in the senior 
deed of trust. The receiver obtained 
possession and collected rents. The 
court on appeal set aside the appoint- 
ment. It was held that the mort- 
gagee was entitled to the rents col- 
lected by the receiver pending the 


appeal. Ruprecht vy. Muhlke, 225 111. 
LSS, SO. NB S106: 
96. Jefferson v. Edrington, 53 Ark. 


545, 14 SW 99, 903; Holabird v. Burr, 
17 Conn d06. 

97. Leeds vy. Gifford, 41 N. J. Eq. 
464, 5 A 795; Washington Bank v. 
Hupp, 10 Gratt. (51 Va.) 23; Boston, 
etc, “Realty Co. view brane TivaOoL 
112 Wash. 113, 191 P 826; In re Met- 
ropolitan Amalgamater HBEst., Ltd., 
£1912] 2° Ch.’ 497. 

{a] Illustration. — Senior 
gagee, who purchased mortgaged 
property, subject to taxes and as- 
sessments, for the full amount of its 
judgment, could not require rents 
collected by receiver in mortgage 
foreclosure action by junior mort- 
gagee, who, by agreement with mort- 
gSagor, was entitled to possession and 
to collection of rents, devoted to sat- 
isfaction of such taxes and assess- 
ments, not being entitled to rents 
prior to time when its right to pos- 
Session accrued. Boston, etc., Realty 
Co. v. Frane Inv. Co., 112 Wash. 113, 
197°-P 8256. 


mort- 


98. Boston, etc., Realty Co. v. 
Frane Inv. Co., supra; and cases 
Supra note 97. 
eye Holabird v. Burr, 17 Conn. 

[a] A decree making application 


of the rents and profits received by 
a mortgagee in possession, as )be- 
tween him and another mortgagee, 
does not preclude him, as between 
himself and his assignor who was 
not a party to the action, from ap- 
plying them on another indebtedness. 
eebe Bf Burr, 17 Conn. 556. 

“ ailey v. Doherty, 237 3 
365, 129 NE 678. 4 MEAER 

2. See supra § 604. 

3. Pennsylvania Steel Co. v. New 
York ‘City R.°'Co;)’.231 “Red. 442,145 
CCA 436; Myers v. Brown, 92 N. J. 
Eq. 348, 112 A 844; Vacuum Oil Co. 
v. Ellis, [1914] 1 K. B. 693; Hobbs 
v. Ontario. Loan, ete, Co., 18 Can. 


Paea 483 [allowing app 16 Ont. A, 
oO]. 
fa] An assignee in bankruptcy is 


entitled to rents and profits until 
claimed by the mortgagee. In re 
Bennetts 3. B.. . Cas.-a NO: aulgsdomen 
Hughes 156. But see In re Jarmu- 
lowsky, 224 Fed. 141 (holding a 
mortgage containing an assignment 
of rents to become effective on de- 
fault under New York law entitled 
the mortgagee to rents collected by 
receiver in bankruptcy after default, 
but before application for receiver- 
ship or order of sequestration. The 
decision seems to have been made on 
the authority of Sullivan v. Rosson, 
166 App. Div. 68, 151 NYS 613, which 
was subsequently reversed in Sulli- 
van v. Rosson, 223 N. Y. 217, 119 
NE 405, 4 ALR 1400). See generally 
Bankruptcy §§ 193, 287. 


636° “Wale Cues 


the rents, issues, and profits of the land, to the 
latter, when necessary to pay the obligation secured 
by the mortgage, the process of assignment being 
the equivalent of the appointment of a receiver im a 
A mortgagee in possession and in 
receipt of the rents and profits of the estate may 
be required to account for the same to judgment or 
other creditors of the mortgagor,® more especially if 
he is bound by agreement to apply the tneome or 
a portion of it to the payment of their particular 
debts,® or if he has been given notice of their rights,’ 
but his accountability only extends to the application 
sh income to his mortgage debt, and he cannot 


foreclosure suit. 


of sue 


be required to pay it over except as to a surplus 
after satisfying himself,’ and equity will not ap- 
point a receiver, at the instance of a judgment cred- 
itor, when the mortgagee in possession has not been 
fully paid and is able to respond for what he may 
A mortgagor and a mortgagee in posses- 
sion by agreement may provide for the application 
of the rents and profits in part on an unsecured 


receive.” 


4. Hutchinson vy. Straub, 64 Oh. 
St. 413, 60 NE 602, 88 AmSR 764. 

5. Lewis v. De Forest, 20 Conn. 
427; Patton v. Varga; 75 Iowa 368, 
39 NW 647; Lockard v. Hendrickson, 
CN? I, Che) 725 Ab T2e) Malialieun sv. 
Wickham, 42 .N...J. Eq. 297, 10. A 
880. Compare Van Duyne y. Shann, 
4 Nes. Hds 3115 7% A. 429 sGholding 
that one whose occupancy of the 
premises is not in the character of 
a “mortgagee in possession’? cannot 
be so charged); Green v, Cauchon, 3 
Man. 248. 

6 New Orleans Nat. Banking 
Assoc. v. Le Breton, 120 U. S. 765, 


TSO, LGl2, nO, Leneds Voz) Sphing 
Brook Wk. .Co. vy. ,wenigh (Coal,.vete; 
€o., 1, LackbLegN,;(Pa.) 31. 


[a] Thus a mortgagee in posses- 
sion cannot apply entire income on 
his encumbrance where he gained 
possession under a contract wherein 


he agreed to pay current expenses 


before applying anything on the 
encumbrance. Hostetter v. Giffen, 
268 Pa. 530, 112 A 150. 

7 Watford v. Oates, 57 Ala. 290. 


[a] Right of holder of junior 
vendor’s lien.—Although defendant, 
purchasing at mortgage foreclosure 
sale, had notice of 'complainant’s 
vendor’s lien subordinate to. the 
mortgage, there was no privity of 
contract between defendant and 
complainants, and defendant, occu- 
pying the status of prior mortgagee 
in possession after default with 
mortgagor’s consent, was not ac- 
countable to complainants for rents 
and profits, the subject of the mort- 
gage being the property of the 
mortgagee rather than of complain- 
ants. Sollie v. Outlaw, 206 Ala. 332, 
89 S 561. 

8 Edwards v. Wray, 12 Fed. 42, 
1 Bisse cols iCraici iv. ) Burns, 66 
IMPONIt N56 Oa Dolo) WOO On KOO oy Zo mas Dp 
[cit Cyc]; Hutchinson v. Straub, 16 
Oh, (Cir. Ct. 4525, 9 Oh. Cin, Dee, 171s 
Bingham vy. Secure Bldg., ete., As- 


SOG, 26a. Dist. 173: 
[a] Paying off elder lens.—A 
mortgagee, who is charged in favor 


of creditors of the mortgagor with 
the rent of the mortgaged property, 
will be allowed for payments made 
by him to protect himself in the 
extinguishmert of paramount liens. 
Arnold vi. Foot, 7 B.. Mon.) (Ky.) 66. 

9. Peterson v, Lindskoog, 93 Ill. 


Al 276. 
10. In re Howard, 207 Fed. 402. 
Ll. ‘See Taxation [37 Cyc. 786]. 
Pond v. Causdell, 23 N. J. Eq. 


12. 
181. 

13. Blythe v. Luning, 14 Fed. 281, 
7 Sawy. 504; San Gabriel Valley 
Land, éte.,'Co. vy. ‘Witmer Bros. Co;; 
TON Cal 62820 Ps DOO, lame Doo a mes 
ERA’ 465, 470; Hay v. Eill, 65 Cal. 
883, 4 °P 378; Hamill vy. Littner, 2 
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Cal. Unrep. Cas. 511, 7 P 707. 

[a] In Michigan a statute re- 
quires taxes on the debt secured by 
a mortgage to be assessed to the 
holder thereof, and provides that if 
the taxes are paid by the mortgagor, 
Such payment shall be treated as a 
payment on interest due, or, if no 
interest is in arrear, on the principal 
debt. The validity of this act has 
been sustained by the courts. De- 
troit v. Detroit Bd. of Assessors, 91 
Mich. 78, 51 NW 787, 16 LRA 59. 

[b] In New Jersey it is provided 
by statute that, when the mortgagee 
lives in a different township from 
that in which the mortgaged prem- 
ises lie, the tax on the money Sse- 
cured by the mortgage shall be paid 
by the mortgagor and deduction 
made-.therefor by the mortgagee. 
(1) The effect of this is that pay- 
ment of such tax by the mortgagor 
operates as a legal payment of in- 
terest due or accruing, but not of 
principal or of interest to accrue in 
the future. Cook vy. Smith, 30 N. J. 
L. 387; Keeney v. Atwood, 16 N. J. 
High) Sp. (2) The mortgagor may 
prove payment of interest on the 
mortgage debt by producing the re- 
ceipt of the tax collector for taxes 
SO, -Daid by him... Cook v., Smith, 
supra. 

14. See cases infra this note. 

[a] Agreoment as usurious.—An 
agreement by the mortgagor to pay 
the taxes on the mortgage debt or 
the mortgagee’s interest is not usu- 
rious. Banks v. McClellan, 24 Md. 
62, 87 AmD 594; Detroit v. Detroit 
Bd. of Assessors, 91 Mich. 78, 51 NW 
787, 16 LRA 59. 

[b] Covenant held to cover tax on 
mortgage.— (1) A mortgagor’ is 
bound to pay the tax on the mort- 
gage when he has covenanted to pay 
all assessments “upon or on account 
of the mortgage or the debt secured 
thereby.” Green v. Grant, 134 Mich. 
462, 96 NW 583. (2) Or “all taxes 
and assessments on the granted 
premises.” Hammond vy. Lovell, 136 
Mass, 184. } 

[ec] Stipulation held not to in- 
clude tax on mortgage.—A stipula- 
tion in a mortgage requiring pay- 
ment of the debt and interest “with- 
out any deduction, defalcation, or 
abatement to be made of anything 
for or in respect of, any taxes, 
charges or assessments whatsoever” 
does not bind the mortgagor to pay 
the mortgagee’s tax, or prevent him, 
if he pays it, from deducting the 
amount thereof from _ interest. 
Haight v. Pittsburgh, 
IGE DE OBIS ING way QOS: 
Pittsb. (Pa.) 105 [aff 6 Wall. 
Von, 1S enbe 
delphia, 


[da] 


Tawa ) 
ed. 818]; Clopton v.: Phila- 
GUC ari. WCOmp ta ee anemow Os 

Tax on bonds.—The provision 


[§§ 613-615 


indebtedness as against the creditors.’° 

[§ 614] F. Taxes and Assessments—l. Taxes on 
| Mortgagee’s Interest. 
gage as a security or evidence of debt, or upon the 
mortgagee’s interest in the mortgaged premises, as 
distinct from the equity of redemption,™ is charge- 
able to the mortgagee, and he cannot recover from 
the mortgagor the amount paid for such tax;’” but 
on the other hand, if the mortgagor has paid it he 
may deduct the amount from the mortgage debt,’ 
unless he has bound himself by covenant in the mort- 
gage to pay the taxes on the mortgagee’s interest 
as well as his own,!* which, however, is in some 
states forbidden by constitutional or statutory pro- 


A tax assessed upon a mort- 


[§ 615] 2. Taxes on Mortgaged Premises'*—a. 
Rights and Duties of Parties in General. 
gagor in possession is considered as the owner of 
the land, and it is his duty to pay the taxes and 
assessments levied thereon,'* and it is immaterial 
that the mortgage is in form a deed absolute on 


A mort- 


in a mortgage of property exempt 
from taxation to pay all taxes as- 
sessed or imposed on the mortgage 
does not make the mortgagor liable 
for taxes assessed on bonds given to 
secure the mortgage. Citizens’ Sav., 
ete., Co. v. School of Notre Dame 
Sisters, 151 Wis. 619, 139 NW 439. 

15. See the constitutional and stat- 
utory provisions; and cases infra 
this note. 

{a] In California it is provided 
that every contract hereafter made, 
by which a debtor is obligated to 
pay any tax or assessment on money 
loaned, or on any mortgage, deed of 
trust, or other lien, shall, as to any 
interest specified therein, and as to 
such tax or assessment, be null and 
void. This provision has been con- 
strued in, Sanford v. Savings, etc., 
Soc., 80 Fed. 54 [aff 97 Fed. 696, 38 
CCA. 365]; Blythe v. Luning, 14 Fed. 
tS ey | Sawy. 504; Matthews v. Or- 
merd, 134 Cal. 84, 66 P 67, 210; Ukiah 
Bank vy. Reed, 131 Cal. 597, 63 P 921; 
Hotaling v.. Monteith, 128 Cal. 550, 
61 P 95; London, ete., Bank v. Band- 
mann;,,. 120. Cal’ 220.5 52 PP’ <5 Seneaaus 
AmSR 179; California State Bank v. 
Webber, 110. Cal. .538, “42° P1065 
Harrelson vy. Tomich, 107 Cal. 627, 40 
P 1032; Daw v. Niles, 104 Cal. 106, 
37 P 876; Garms vy. Jensen, 103 Cal. 
34, 37  P 337° Harraison’ -v.” Barreue 
99 Cal.:607, 34 P 342; Burbridge v. 
Lemmert, 99 Cal. 493, 32 P 310; Hew- 
ett  v. Dean, 91 Cal. Dy. 2 Pp 423; 
Marye v. Hart, 76 Cal. 291, 18 P8255 
Cortelyou  v. ‘Jones, 6 Cal. Unrep. 
Cais. 475,'61' P9118: 

[b] Im Pennsylvania by Act June 
1, 1889 contracts to pay the state tax 
on mortgages, in addition to interest, 
are unlawful; but this is not retro- 
spective. Gourley v. Thompson, 11 
Par Ost in ae 

[c] Inheritance tax.—A mortgage 
on property situated in Mexico pro- 
vided that all taxes paid should be 
for the account of the debt, even 
though imposed on the owner of the 
capital.- The mortgagor was forced 
to pay inheritance taxes on the 
proceeds of the mortgage after the 
death of the mortgagee. It was held 
that the tax was not within the cove- 


nants of the mortgage. Paxson’s 


Est., 16 Pa. Dist. 364. 

16. Generally see Taxation [37 
Gwe TiSLA 

17. Ill—Medley v. Elliott, 62. Ill. 
532; Ralston v. Hughes, 13 Ill. 469. 


Iowa.—Keeline v. Clark, 132 Iowa 

360, 106 NW 257. 
Kan.—Leitzbach v. Jackman, 28 
Major, 147 Ky. 44, 


Kan. 524. 
Ky.—Eblen vy. 

143 SW 748; Morrison vy. Hampton, 

49 SW,.-781, 20 Kyl 1573, 
La.—Beltram v. Villeré, 4 S 506. 
Me.—Williams  y. Hilton, 3.0, , Mie: 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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its face.18 If he neglects or refuses to pay the taxes 
and assessments, it becomes the right of the mort- 
gagee to pay them and be reimbursed therefor.'® 
While a mortgagee is under no legal obligation to 
pay taxes,?° in the ‘absence of an agreement re- 
quiring him to do so,?! nevertheless, since his rights 


in the land, if he fails to pay taxes 


the property, are subject to foreclosure with those 
of the mortgagor in a proper proceeding by the tax- 
ing power,”” there is to that extent a duty on the 
Where a mortgagee is in 


mortgagee to pay taxes.** 
possession and receives the rents 


547, 58 AmD 729; Fuller v. Hodgdon, 
25. Me, 248. 


Mich.—Hopkins v. Sanders, 172 
Mich. 227,.137 .NW 709. 

Nebr.—Townsend v. J. I. Case 
Threshing Mach. Co., 31 Nebr. 836, 
48 NW 899. , 

N. J.—Ripley v. Schenck, 96 N. J. 


Eq. 547, 126 A 603; Stewart v. Fair- 
child-Baldwin Co., 90 N. J. Eq. 139, 
106 A 406 [cit Cyc and rev on other 
grounds 91 N. J. Eq. 86, 108 A 301]; 
BKarmer ,v..Ward,, 75 N. J. Hai: 33, 71 
A 401; Schaffer v. Hurd, (Ch.) 130 
A 228. 

N. Y.—Pines v. Novick, 168 App. 
Diy. we 153 NYS 891. 

N. D.—Omlie v. O’Toole, 16 N. D. 
126, 112 NW 677. 

Okl.—In re Ing lis, 69 Okl. 64, 66, 
169 P- 1083 [quot Cyc]; Canadian 
County v. Tinklepaugh, 49 Okl. 440, 
446. °152) P.-1119. [eit Cyel];; Jones, x. 
Black, 18 Okl. 344, 88 P 1052, 90 P 
422,.11 AnnCas. 753. 

S. D.—Rapid City First Nat. Bank 
iG McCarthy, 18 S. D. 218, 100 NW 


Va.—Harvie v. Banks, 1 Rand. (22 
Va.) 

Alta.—Tarrabain vy. Jamha, 19 
Alta: Li: 2738, [1923] -1. DomLR 914 
pro 23h eet West Wkly 204, 

{a] Deed of trust.—Where the 
security takes the form of a deed of 
trust, it is the duty of the grantor, 
and ot the trustee or the _ bene- 


ficiary, to see to the payment of 
taxes. Parsons v. East St. Louis Gas 
Light, etce., Co., 108 Ill. 380; Vance 


v. Shreveport First Nat. Bank, 51 
La. Ann. 89, 24 S 607. 

[b] Mortgagor’s grantee.—It is 
the duty of a grantee of the mort- 
gagor, taking subject to the mort- 
gage and in possession, to pay taxes 
for ‘protection of the mortgagee. 
Perouse v. Handy, 123 Misc. 775, 206 
NYS 14 

[ce] Poweseest not personally la- 
ble.—Possession and receipt of prof- 
its of mortgaged premises do not 
make a possessor not. personally 
taxed liable for the taxes upon such 
jande a Areal ve Pitts, 78, 4Ni cys, zoos 

18. Harvie v. Banks, 1 Rand. (22 
Va.) 408. Contra Davis v. Hall, 52 
Md. 673. 

19. Ill.— Wright v. Langley, 36 Ill. 
381; Lidster v. Poole, 122 Ill. A. 227. 

Iowa.—Keeline v. Clark, 132 Iowa 
360, 106 NW 257. 


Kan.—Leitzbach yv. Jackman, 28 
Kan. .524;  Stanclift ,v. Norton, , 11 
Kan, 218. 


La.—McLellan v. Rosser, 4 La. A. 
(Orleans) 286. 

Mich.—Hopkins y. Sanders, 172 
Mich. 227, 1837 NW .709; Sanborn v. 
Alston, 153 Mich. 4638, 117 NW 625. 

Nebr.—Townsend y. J. I. Case 
Threshing-Mach. Co., 31 Nebr. 836, 
48 NW 899. 

N. D.—Omlie v. O’Toole, 16 N. .D. 
126, 112 NW 677. 

Okl.—In re Inglis, 69 Okl. 64, 66, 
169 P 1083 [quot Cyc]. 

[a] fhe rule applies as wel! toa 
mortgagee held entitled to a lien on 
foreclosure for taxes assessed and 
justly due on the land, which the 
mortgagee was compelled to pay to 
maintain his lien, whether taxes as- 
sessed before or after the date the 
mortgage became a lien. Hopkins v. 
Sanders, 172 Mich. 227, 137 NW 709. 

[b] When right accrues.—A mort- 
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assessed against 


able,?6 but 
and profits, he 


gagee has the right to assume, and 
ought to assume, until the tax is re- 
turned as delinquent, that it will be 
paid by the mortgagor; and he has 
no right to intervene and pay the 
tax himself until it is manifest that 
the mortgagor will not do so. Pond 
v. Drake, 50 Mich. 302, 15 NW. 466. 

[c] A second mortgagee in pos- 
session is entitled to money paid for 
taxes and repairs. Keeline v. Clark, 
132 Iowa 360, 106 NW 257. 

20. Ala.—Hood y. Clark, 141 Ala. 
397, 37 S: 550. 


BOE tis hae v., Devoe, 18 Kan. 
Mass.—Tinslar v. Davis, 12, Allen 
N. H.—Eastman vy. Thayer, 60 N. 


H. 408. 
N. J.—Ripley v. Schenck, 96 N, J. 


Eq. 547, 126 A 608. 
Woodruff, 77 N. 


N. Y.—Cornell v. 
Yay 203, 

Okl.—Price v. Salisbury, 41 Okl. 
416, -138¢ PB 4024;, LRAI91L7TD,,<520; 
Jones y. Black, 18 Okl. 344, 88 P 
1052, 90 P 422, 11 AnnCas .753. 

{a] A mortgagee owes no duty to 
the mortgagor to protect the prem- 
ises against taxes and assessments. 
Cornell v. Woodruff, 77 N. Y. 203. 

21. Page v. Franklin, 214 Mass. 
552, 101 NE 1084; Price v. Salisbury, 
41 Okl. 416, 138 P 1024, LRA1917D 
520; Jones v. Black, 18 Okl. 344, 88 
P 1052, -90 PB 422, 11 AnnCas 753. 

[a] Breach of agreement.— Where 
the consideration of a mortgage was 
the mortgagee’s agreement to pay 
prior mortgages and taxes, a breach 
going to the essence of the contract 
entitled the mortgagor to full relief, 
which might include damages. Page 
Vv. gene 214 Mass. 552, 101 NE 
1084. 

22. Norwich v. Hubbard, 22 Conn. 
587; Connecticut Mut. L. Ins. Co. wv. 
Bulte, 45 Mich. 113, 7 NW 707; Chris- 
mat v. Hough, 146 Mo. 102, 47 SW 
41. 

23. Whittaker v. Wright, 35 Ark. 
511; Eblen v. Major, 147 Ky. 44, 143 


SW 748; Connecticut Mut. L. Ins. 
Co. v. Bulte, 45 Mich. 113, 7 NW 
707; Chrisman y. Hough, 146 Mo. 


102, 47 SW 941. 

[a] When mortgagee dead.—lIt is 
the duty of an executor or adminis- 
trator to pay the taxes on property 
mortgaged to the estate, when the 
mortgagor neglects to pay them; and 
if he omits to do so, or if there is 
no representative of the estate, a 
ereditor bf the estate may pay them, 
to protect his interest, and be re- 
imbursed: out of the proceeds of the 
sale on foreclosure of the mortgage. 
Whittaker v. Wright, 35 Ark. 511. 

24. I1ll.—Strang v. Allen, 44 Ill. 
428: Moore v. Titman, 44 Ill. 367. 

Ind.—Wise y. Layman, (A.) 144 NE 
564. 

Oh.—O’Donnell v. Dum, 10 Oh. Dee. 
(Reprint) 48, 18 CincLBul 203. 

Pa.—Shoemaker v. The Bank, 15 
Phila. 297. 

S. C.—McAbee v. Harrison, 50 S. 
G, 39, 27 SE. 539. 

See Leslie v. Broneaan, 16 Sask. 
Gi-915954 (02 pDoml Re) 5615+) £19232) 143 
WestWkly 804 (which was an action 
to recover taxes from a mortgagee in 
possession, It was held that defend- 
ant did not show that he was not an 
owner by showing merely that he 
was a mortgagee). 
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should pay the taxes on the property,** unless the 
revenue received by him is insufficient to pay the 
interest on the mortgage debt.?5 

[§ 616] b, Effect of Tax Clause in Mortgage. 
covenant in a mortgage that the mortgagor will 
pay all taxes assessed on the mortgaged premises 
during the life of the mortgage, with a provision 
that his default in so doing shall authorize the mort- 
gagee to pay such taxes and add the amount to the 
debt secured by the mortgage, is valid and enforce- 
it is not mandatory on the mortgagee 
to avail himself of the privilege given by such a 


A 


[a] Failure to defend possession. 
—A mortgagee who has accepted 
possession of premises will not be 
relieved from the duty of paying 
taxes by reason of the fact that he 
was deprived of his possession by a 


suit in which he failed to assert his 
rights. Gorham v. Farson, 119 Ill. 
425, 10 NE 1. 

25.. Wise v. Layman, (Ind. <A.) 
144 NE 564; Carter.v. McMillan, 
(Alta.) 68 DomLR 658, [1922] 2 


WestWkly 187. 

26. U. S.—Brown v. Crawford, 252 
Fed. 248; New England Mortg. Se- 
curity Co. v. Vader, 28 Fed. 265. 

Ida.—Haton v. McCarthy, 34 Ida. 
747, 202 P 603. 

Iil.— Boone v. Clark, 129 Ill. 466, 
21.NE 850, 5 LRA 276. 
qa peer ones v. Schulmeyer, 39 Ind. 

Kan.—Bonner Springs Lodge, eres 
eons McClelland, 59 Kan. 778,. 


La.—McLellan v. Rosser, 4 La. A. 
(Orleans) 286. 


Mass.—Stevens Vv. Cohen, 170 
Mass. 551, 49 NE 926. 
Mich.—Farwell v. Bigelow, 112 
Mich. 285, 70 NW °579;.-Fuller v. 


Kane, 110 Mich. 549, 68 NW 267, 64 
AmSR 362, 34 LRA 3808. 
Nebr.—Consterdine v. Mo 65 
Nebr. 291,,.91 NW 399, 96 NW “1021, 
10i AmSR 620; Garnett v. Meyers, 65 
Nebr. 280, 91 NW 400, 94 NW 808. 

N. Y.— Williams v. Townsend, 31 
N. Y. 411; Leavitt v. Waldemar Co., 
88 Misc. 3.85, 151 NYS 832. 

N. D.—Farmers’ Security Bank v. 
Martin, 29 N. D. 269, 150 NW 572, 
LRAI915D 432. 

S. C.—Barnwell v. Marion, 60 S.C. 
314, 38 SE 593. 

Tex.—Rowan v. Texas Orchard 
Dev. Co., (Civ. A.) 181 SW 871. 

Wash.—Harrison. vy. -Smith, 98 
Wash. 154, 167 P 89, 

Wis.—Ogden v. Bradshaw, 161 Wis. 
49, 150 NW 399, 152 NW 654, 
‘Alta.—McDougall v. York, 1 Alta. 


L. 59. 
Oar. v. Green, 33 CanLJNS 
[a] Form of mortgage.—The hold- 


er of an interest in an equitable 
mortgage, in form an assignment of 
a lease obligating the tenant to 
pay all taxes, is entitled to tack to 
his share of the mortgage the 
amount paid by him for taxes, al- 
though he is a mere dummy of the 
ground landlord. Leavitt v. Walde- 
mar Co., 88 Mise. 285, 151 NYS 832. 

{[b] Interest of mortgagor.—lIt is 
immaterial under such a provision 
that the mortgagor is the owner of 
only a partial interest in the land or 
that he is a joint owner with the 


mortgagees. McDougall v. York, 1 
Alta,’ 59. 
[c] A married woman may bind 


herself by her mortgage to keep the 
mortgaged premises free from legal 
taxes and charges. Jones vy. Schul- 
meyer, 39 Ind. 119. 

{d] What taxes included.—(1) A 
tax clause in the mortgage in the 
usual form applies to a tax already 
assessed on the property, as well as 
to those to be assessed in the fu- 
ture. Stevens v. Cohen, 170 Mass. 
551, 49 NE 926. (2) And a provision 
for the payment of “taxes and as- 
sessments” will include special as- 
sessments by a city, which, by law, 
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provision.?* 


| 
tor interest to be paid on the amount advanced for 
taxes,?8 and for the repayment of expenses incurred 
by the mortgagee in clearing the property from such 

Moreover, it is competent for such a cove- 

nant to provide that a default on the part of the 


taxes.?9 


mortgagor to pay the taxes shall constitute a breach 
of the condition of the mortgage, so as to authorize 
a foreclosure, although there is no default in the 
payment of the mortgage debt or interest.*° 

[§ 617] c. Payment of Taxes by Mortgagor. 
being the duty of a mortgagor in possession to pay 
the taxes on the property,** he will not be entitled 
to any deduction or credit on the mortgage debt on 


are made liens on the mortgaged 
property, and for which it might be 
sold as for general taxes. North- 
western Mut. L. Ins. Co. v. Butler, 


57 Nebr. 198, 77 NW 667. 
fe] Taxes paid prior to mort- 
gage.—Taxes paid by one _ subse- 


quently becoming mortgagee cannot 
be included in the mortgage debt 
under such a clause. WHaton v. Mc- 
Carty, 34 Ida. 747, 202 P 603. 

[f] Validity of tax.—A mortgagee 
authorized by the mortgage to pay 
taxes is not obliged to determine 
at his peril the validity of an appar- 
ent tax regularly appearing upon the 
proper tax records as a tax lien and 
cloud upon the title of the mortgage 
security, when such property was ai 
all times legally subject to taxation, 
and where, had the proceedings been 
regular, the tax would have been 
unassailable. Farmers’ Security Bank 


v. Martin, 29 N. D. 269, 150 NW 572, 


LRAI1915D 432. 
~  [g] Effect of payment to third 
person.—That the grantors in a 
deed of trust given to secure a debt 
paid taxes due on the land to a cor- 
poration organized to develop and 
sell the land did not relieve them 
from liability under the deed of trust 
to the grantee therein for taxes paid 
by him. Rowan v. Texas Orchard 
Dev. Co., (Tex. Civ. A.) 181 SW 871. 

[h] Payment before delinquency. 
—Where under a mortgage the mort- 
gagee had the privilege of paying 
the taxes when due, he was not com- 
pelled to wait until the taxes were 
delinquent on pain of being treated 
as a volunteer. Harrison v. Smith, 
98 Wash. 154, 167 P 89. 

{i] Application of rents to pay 
taxes.—A mortgagee in possession, 
under a mortgage binding the mort- 
gagor to pay the taxes as they be- 
come due, has the right to apply the 
rents received by him from the prop- 
erty to the discharge of taxes which 


the mortgagor ‘neglects to pay. 
Harper v. Ely, 70 Ill. 581. 
27. Schafer v. Jackson, 155 Iowa 


108,135 «NW 622; Chrisman v. 
Hough, 146 Mo. 102, 47 SW 941; Wil- 
liams v. Townsend, 31 N. Y. 411. 

28 Cleaver v. Burcky, 17 Ill. A. 
92. 

29. Equitable L. Assur. Soc. v. 
Von Glahn, 107 N. Y. 637, 13 NE 793 
(a mortgagee entitled to be reim- 
bursed for money paid to an expert 
tax examiner for examining the 
books of the tax assessors, and ob- 
taining a reduction of the taxes as- 
sessed on the premises). 

30. See supra § 262. 

31. See supra § 615. 

32. Ala.—Kilpatrick v. Henson, 81 
Ala. 464, 1 S 188. 

Cal.—John Brickell Co. v. Sutro, 
11 Cal. A. 460, 105 P 948, 949. 

Tll.—Mann v. Mann, 49 Ill. A. 472. 

Iowa.—Iowa Loan, ete, Co. v. 
King, 66 Iowa 322, 23 NW 686. 

N. J.—Zabriskie v. Baudendistel, 


(Ch.) 20 A 163. 4 
{a] Constitutional provision as to 
tax on security—On foreclosure 


there was no error in refusing to 
allow any deduction from the debt 
on account of taxes levied against 


The mortgage may further stipulate 
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account of taxes 


in possession.*4 


It 


the property, as by Const. art 13 
§ 4, it is only the tax “levied upon 
the security” that the owner may 
pay and have deducted from the 
amount of the security. Hibernia 
Sav., etc., Soc. v. Behnke, 121 Cal. 
339, de» P-8l2s John “brickell ‘Co. ‘v- 
Sutro, 11 Cal, “A, 460, 105 P''948, 949. 

33. Brown v. Massachusetts Mut. 
L. Ins. Co., 157 Mass. 280, 32 NE 2. 

34. Gormley’s App., 27 Pa. 49. 

35. See supra § 416. 

36. U. S.—Windett v. Union Mut. 
Lit’ ins: © Cole 44 UP Seb 81se 2S Ce 
751, 36 L. ed. 551; Hicklin v. Marco, 
56 Fed. 549, 6 CCA 10 


gah Blum v. Mitchell, 59 Ala. 
Ark.—Lester  v. Richardson, 69 
Ark, 198, 62 SW 62. 

Cal.—Weinreich v. Hensley, 121 


Cal. 647, 54 P 254; Savings, etc., Soc. 
Vv. Burnett, -106 Cal 5142 399 PR (9225 
Marye v. Hart,’ 76 Cal.'291, 18 P 325. 

Colo.—Gibbs v. Wallace, 58 Colo. 
364, 147 P 686; Gilmour v. Central 
City First Nat. Bank, 21 Colo. A. 301, 
ea Ld Se Sih 

Conn.—Mix y. Hotchkiss, 14 Conn. 


Fla.—Jackson v. Relf, 26 Fla. 465, 
Bank v, 


8 S 184. 

Ga.—Athens Nat. Dan- 
forth, 80 Ga. 55, 7 SE 546. 

Ida.—Olson v. Caufield, 32 Ida. 308, 
182) P5277. 

Tll.—Loughridge v. Northwestern 
Mut. L. Ins. Co.,' 180 Ill. 267, 54 NE 
153%' Boone v: 'Clark; 229) ' Tl) 466; 2% 
NE 850, 5 LRA 276; Brown ‘v. Miner, 
128 Ill. 148, 21 NE 223; Wright v. 
Langley, 36 Ill. 381; McCasland v. 
Allen, 60 Ill. A. 285. 

Ind.—Miller v. Curry, 124 Ind. 48, 
24 NE 219, 374. 

Iowa.—Devin v. Eagleson, 79 Iowa 
269, 44 NW 545; Butterfield v. Hun- 
gerford, 68 Iowa 249, 26 NW 136; 
Barthell v. Syverson, 54 Iowa 160, 6 
NW 178. 

Kan,.—Seaman v. Huffaker, 21 Kan. 
254; Stanclift v. Norton, 11 Kan. 218. 

Ky.—Allen vy. Brown, 62 SW 726, 
23 KyL. 217. 

La.—Brady v. His Creditors, 43 
La. Ann: 165, '9''S'59: 

Me.—Williams ‘v. Hilton, 35 Me. 
547, 58 AmD 729. 

Md.—Young v. Omohundro, 69 Md. 


424,'16 A 120; Tuck v. Calvert, 33 
Md. 209. } ‘ 
Mass.—Donohue v. Chase, 139 


Mass. 407, 2 NE 84. 

Mich.—Sanborn Co. vy. Alston, 152 
Mich. 463, 117 NW 625. ‘ 

Minn.—American Baptist Mission- 
ary Union v. Hastings, 72 Minn. 484, 
75 NW ‘718, 77 NW. 36; Cullen v. 
Minnesota L. & T. Co., 60 Minn. 6, 
61 NW 818. 

Mo.—Gooch v. Botts, 110 Mo. 419, 
20 SW 192. 

Nebr.—Leavitt v. Bell, 59 Nebr. 
595, 81 NW 614; Northwestern Mut. 
L. Ins. Co. v. Butler, 57 Nebr. 198, 
77 NW 667; New England L. & T. 
Co. v. Robinson, 56 Nebr. 50, 76 NW 
415, 71 AmSR 657; Townsend v. J. I. 
Case Threshing-Mach. Co., 81 Nebr. 
836, 48 NW 899; McCreery v. Schaffer, 
26 Nebr. 173, 41 NW 996; Johnson Vv. 
Payne, 11 Nebr. 269, 9 NW 81. : 
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so paid,®? and the same rule ap- 


plies to his assignee in insolvency*® and to his lessee 


And in general, neither the mort- 


gagor nor his grantee, when in possession, can 
acquire any rights hostile to the mortgagee by pay- 
ing the taxes on the premises.*® 

[§ 618] 3. Right of Mortgagee To Recover Taxes 
Paid—a. In General. A mortgagee is entitled to be 
reimbursed for money expended by him in paying 
delinquent taxes on the mortgaged premises, for his 
own protection, which taxes it was the mortgagor’s 
duty to pay either under a covenant in the mortgage 
or in pursuance of his general duty to protect and 
preserve the mortgage security.*® 


But this rule 


we H.—Brown v. Simons, 44 N. H. 
N. J.—Brown Vv. Berry; 89°N.;J. Eis 
230, 108 A 51. 
N. Y.—Robinson v. Ryan, 25 N. Y. 
ay Eagle F. Ins. Co. v. Pell, 2 Edw. 


N. C.—Exum v. Baker, 115 N. CG. 
242, 20 SE 448, 44 AmSR 449. 

N. D.—Omlie v. O’Toole, 16 N. D. 
126, 112 NW 677. 


Oh.—Bates v. People’s Sav., etc., 
Assoc., 42 Oh. St. 655. 
Or.—Colgan Vv. Farmers’, ete., 


Bank, 59 Or. 469, 106 P 1134, 114 P 
460, 117 P 807. 

Pa.—Hogg v. Longstreth, 97 Pa. 
255; Landreth v. McCaffrey, 17 Pa. 
Super. 272; Fidelity Ins., etc., Co. v. 
Second Phcenix Bldg., etc., Assoc, 
17 Pa. Super. 270. 

S. C.—Annely v. De Saussure, 12 
S. C. 488. 

Tex.—Ferguson vy. Dickinson, (Civ. 
A.) 188 SW 221; Cassidy v. Scottish- 
American Mortg. Co., 27 Tex. Civ. A. 
211, 64 SW 10238. 

Utah.—Utah State Bldg., etc., As- 
ace v. Perkins, 538 Utah 474, 173. P 

Vt.—Howard v. Clark, 72 Vt. 

48 A 656. aie 

Wash.—Union Cent. L. Ins. Co. v. 
Chesterley, 100 Wash. 260, 170 PB 558. 

Wis.—Wilmarth v. Johnson, 124 
Wis. 320, 102 NW 562. 

Man.—Graham vy. British Canadian 
Loan, etce., Co. 12 Man. 244 (recog- 
nizing rule), 

ask.—Mathew v. McLean, 2 Sask. 
L. 301, 11 WestLR 630. 

[a] Request of mortgagor un- 
necessary.—It is a part of the mort- 
gage contract, whether mentioned in 
the deed or not, that the property 
shall be kept up and preserved as 
security for the debt, and if the pay- 
ment of delinquent taxes by the 
mortgagee becomes necessary for 
that purpose, he has a right to pay 
them, whether or not he is requested 
to do so by the mortgagor. Robin- 
son v. Sulter, 85 Ga. 875, 11 SE 887. 

{b] Water rates.—A sum paid by 
a mortgagee for water rates due, to 
prevent the supply of water from 
being cut off, is properly chargeable 
to the mortgagor. Donohue y. Chase, 
139 Mass. 407, 2 NE 84, oe 

{c] Taxes on accretions.—On a 
foreclosure a mortgagee will be re- 
imbursed for taxes paid by him on 
RA Mate Dy nN dd and its nat- 
ural accretions. urray v. Gordon, 
182 Ill. A. 460. Hf ¢ 

[ad] Imvalidity of tax.—It is no 
defense to a petition by a mortgagee 
to have certain taxes on the prop- 
erty, paid by him to protect his se- 
curity, added to the mortgage debt, 
that the taxes were void because 
some of the formalities necessary to 
make a tax deed valid had not been 
complied with. Southard v. Dorring- 
ton, 10 Nebr. 119, 4 NW 935. 

[e] Proof of payment.—A mort- 
gagee cannot recover as for taxes 
paid by him without clear proof that 
the taxes were actually paid, with 
the amounts and years stated. Brady 
Mi wate Creditors, 43 La. Ann. 165, 9 
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does not enable him to pay the taxes on any prop- 
erty not covered by his mortgage, whatever inter- 
est he may have in its preservation,®’ nor to pay 
taxes on the mortgaged premises, after his right 
to enforce the mortgage has become barred by the 
And generally his right 
to such reimbursement must be enforced through 
the mortgage, by claiming it as a part of the debt 
secured, and not by a personal action against the 
mortgagor ;** but in some jurisdictions a mortgagee 
can obtain a personal judgment against the mort- 
gagor on his covenant to pay taxes,*? and in some 
others a recovery in a separate proceeding will be 


Sf 


§ 618-619] 


statute of limitations.*§ 


37. Gilmour v. Central City First 
Nat. Bank, 21 Colo. A. 301, 303, 121 
P 767 {cit Cyc]; Weed v. Hornby, 
35 Hun (N. Y.) 580; Crane v. Ault- 
man-Taylor Co!,'61 Wis. 110, 20 NW 
673. / 

{a] ‘If the mortgagee of an undi- 
-vided half of land pays the taxes as- 
sessed .on the whole tract he can 
recover only one half from his mort- 
Weed v. Hornby, 35 Hun 
(N. Y.) 580. 

Rights of junior mortgagee. 
—A junior mortgagee whose lien 
covers one certain tract of land, 
while the senior mortgage. covers 
that tract and also a, second, will be 
interested in preserving the title to 
such second tract and the lien of the 
senior mortgage on it, because, when 
it comes to a foreclosure, he will 
have a right to’have the tracts so 
marshaled that the senior lien shail 
be first satisfied out of the tract not 
covered by the junior; but this inter- 
est does not give him the right to 
pay taxes on the tract not covered: by 
his own mortgage and add the same 
to the amount of his mortgage debt. 
Crane v. Aultman-Taylor Co.s 
Wis. 110, 20 NW 6738. : 

38. Hill v. Townley, 45 Minn. 167, 
47 NW 653. : 

39. Colo.—Gilmour v. Central City 
First Nat. Bank, 21 Colo. A. 301, 121 
P 16%: 

Ky.—Eblen v. Major, 147 Ky. 44, 
143 SW 748. 

‘Mass.—Swan_ v. 129 
Mass. 289. 

Minn.—Spencer Vv. 
Minn. 461. 

Mo.—Horrigan v. 
Mo. 542. 

heigl page elem eg ip Vv. 
Nebr. 530, 45 f 

Tex.—Stone v. Tilley, 100 Tex. 487, 
101. Sw 201, 123 AmSR_ 819, 10 
LRANS ‘678, 15 AnnCas 524 [rev 
(Civ. A.) 95 SW 718]. Bi 

[a] A statute merely permitting 
the mortgagee to pay taxes where 
the mortgagor neglects to do so, and 
giving a lien thereon, gives right of 
action against the mortgagor person- 
ally to recover taxes paid. Gilmour 
v. Central City First Nat. Bank, 21 
Colo. A. 301, 121 P 767. a‘ 

40. Gilmour v. Central City First 
Nat. Bank, supra; Western Canada 
Morte. Co. v. O’Farrell, 16 Alta L. 
429, 56 DomLR 10, [1921] -1 West 
Wkly 121 [app dism 65 DomLR 776], 
[1921] 2 WestWkly 626; British Co- 
Jumbia Land, ete., Agency v. Robin- 
son, 32 B. CG. 375, [1923]. 4 DomLR 
416, [1923] 3 WestWkly 113. 

41. New Haven Sav. Bank vy. At- 
water, 51 Conn. 429; Farmer v. Ward, 
TONE, MaetS3io TL vA. 4015: Hogssv. 
Longstreth, 97 Pa. 255; British Co- 
lumbia Land, etce., Agency v. Robin- 
son, 32 B: C. 375, [1923] 4 DomLR 
416, [1923] 3 WestWkly 113. 

[a] Concurrent remedies. — The 
lien for the amount paid in redeem- 
ing the mortgaged premises from a 
tax sale may be enforced either in 
a suit to foreclose the mortgage or 
in a separate suit. Farmer v. Ward, 


Emerson, 

Levering, 8 
Wellmuth, 177 
Muff, 29 


) Th ON. Ji, Ha.' 33,971 :A 409. 


[b] Waxes paid during period for 
redemption.— Where after a decree 
for foreclosure and during the period 
for redemption a mortgagee was 
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compelled to pay taxes on the mort- 
gaged property to save it from the 
tax lien, he could recover the amount 
paid from the mortgagor who re- 
mained in possession, although the 
mortgagor had conveyed the prem- 
ises to an irresponsible. person for 
the purpose of avoiding liability for 
the taxes. New Haven Sav. Bank v. 
Atwater, 51 Conn. 429. 

[c] Tazes paid after foreclosure 
sale.—{1) Where a mortgagee buys 
at foreclosure sale for a price insuf- 
ficient to pay the mortgage debt and 
past due taxes, he can maintain as- 
sumpsit against the owner of the 
land for taxes paid, by, him to pro- 
tect his title. Hogg v. Longstreth, 
97  Paz2255.:7,(2)) This rule; will,-be 
applied against, heirs who have ex- 
ercised acts of ownership, and it 
is immaterial that the mortgagee 
has bought through another. Edwin 
Forrest Home _ v.,Shattuck, 64 Pa. 
Super. 239. (3) But this rule will 
not be applied as against a trustee 


in bankruptcy of the mortgagor, 
where the foreclosure. suit was 
brought without notice to the 


trustee and without any request to 
him to pay the taxes. In re Gracey, 
241 Fed. 981. 

42.  Ark.—Lester v. Richardson, 69 
Ark, 198, 62, SW 62. 

Ill.—Sharp v. Thompson, 100 Ill. 
447, 39 AmR 61; Pratt v. Pratt, 96 
he 184; Lidster v. Poole, 122 Ill, A. 
Ky.—Elben v. Major, 147 Ky. 44, 
143 SW 748; Lawrence v. Lawrence, 
145 Ky. 61, 140 SW 36. 

La.—McLellan v. Rosser, 4 La. A. 
(Orleans) °286. 

N. J.—Farmer v. Ward, 75 “N.ivJ. 
Hq.i-33;) 71 A 401. 

N. Y.—New York Mut. L. Ins. Co. 
v. Newell, 78 Hun 293, 28 NYS. 913 
[aff 144 N. Y. 627 mem, 39 NE 494 
mem]; Kortright v. Cady, 23 Barb. 
490, 5 AbbPr 358 [rév on. other 
grounds 21 N. Y. 343, 78 AmD 163]; 
Leavitt v. Waldemar Co., 88 Misc. 
285, 151 NYS. 832. 

Oh.—Bates v. People’s Sav., etc., 
Assoc., 42 Oh. St. 655; Lawton v. 
Adams; 13 Oh.. Cir. :Ct. 2:33, '% Oh. Cir. 
Dee.= 129. ( 

Pa.—Hogg v. Longstreth, 97 Pa. 
255. But see In re Morris, 8 Wkly 
NC 178 (where it was held that the 
mortgagee was not entitled to be 
substituted in place of the city and 
state as against an assignee for the 
benefit of creditors of the mortgagor 
where the sheriff, after selling the 
property under a judgment on the 
mortgage, deducted the amount due 
for taxes from the proceeds of sale, 
the mortgagee being entitled to a 
dividend on the amount due as at 
the time of assignment). 

{a] Tllustration.—Where a‘ deed 
of trust on railroad property pro- 
vides that the mortgagor shall pay 
the taxes on the property, a creditor 
secured by the deed may, in the 
character of a mortgagee, pay the 
taxes when the mortgagor fails to 
do so, and in such case he will, as 
to the taxes so paid, have a prior 
lien in equity upon the mortgaged 
premises or on the fund raised by a 
foreclosure. Humphreys y. Allen, 
100°Tll. “511, 

{[b] Right as against purchaser 
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allowed irrespective of any covenant.*? 

[§ 619] b. Right to Lien. 
dictions the rule obtains that a mortgagee paying 
delinquent taxes on the land will be subrogated to 
the lien of the state or municipality therefor.*” But 
probably the more favored doctrine is that such a 
payment extinguishes the original tax lien, and that 
a new lien comes into existence, either by force of 
statute, or of covenants in the mortgage, or on 
general principles of equity independent of either, 
which is a charge upon the mortgaged premises addi- 
tional to the original mortgage lien and of the same 
grade and rank.*$ 


In a number of juris- 


This lien therefore must be en- 


at foreclosure.—Where a mortgagee 
purchased the property at a tax sale, 
and thereby acquired a mere lien on 
the property for taxes, she could 
thereafter sell the property on fore- 
closure of the mortgage, subject to 
the tax lien, without affecting her 
right to hold such lien as against 
the purchaser on foreclosure. Farm- 
er, Vou Ward, 75 (Nad. Eq: -338) 71 AS 4 0n, 
43. Cal.—Savings, etc. Soc. v. 
Burnett, 106 Cal. 514, 39 -P 922. 
Colo.—Stevenson y. Sebring, 63 
Colo. 4, 6, 164 P 308 [cit Cyc]; Gil- 
mour v. Central City First Nat. Bank, 
21 Colo. A. 301,,121 P 767. 
caida v. Hotchkiss, 14 Conn. 


Ga.—Athens Nat. Bank vy, 
forth, 80 Ga. 55, 7 SE 546. 

Ind.—Government Bldg., ete., Inst. 
Lay eicharda, 32 Ind... A. 24, 68 NB 


Dan- 


Iowa.—Broquet v. Sterling, 56 
Iowa 357, 6 NW 301; Strong v. Bur- 
dick, 52 Iowa 630,-3 NW 707. 

Kan.—Farmers’ Nat. Bank vy. Glid- 
den, 239 P 752; Waterson v. Devoe, 

v. Alson, 


18 Kan. 223. 

Mich.—Sanborn Co. 1538 
Mich. 463,117 NW 625. 
to Ea er NOP Son vy. Horton, 20 Minn. 

Mo.—Horrigan, v. 
Mo. 542 

Nebr.—New England. lL: & T..Co. 
v. Robinson, 56 Nebr. 50, 76 NW 
415, 71 AmSR 657; Johnson v. Payne, 
11. Nebr. 269,.9 NW. 8k. 

N. D.—Omlie v. O’Toole, 16 N. D. 
126, 112 NW 677. 

Utah.—Utah State Bldg., ‘ete. 
Assoc. y. Perkins, 53 Utah 474, 173 
P 950: 

Wash.—Union) Cent. L. Ins. Co. v. 
Chesterley, 100 Wash. 260, 170 P 558. 

Wis.—Hackett. v. Van Dusen, 132 
Wis. 204, 111. NW 1097; Endress v. 
Shove, 110 Wis. 133, 85 NW 653. 

[a] Holder of coupons may pay 
off a tax lien and add the amount 
of the payment to the amount of his 
lien under the mortgage. New Eneg- 
land L. & T. Co. v. Robinson, 56 
Nebr. 50, 76 NW 415, 71 AmSR 657. 

{[b] Payment of taxes by a junior 
mortgagee will constitute an addi- 
tion to the mortgage lien merely. 
Johnson v. Ryan, (Wis.) 206 NW 871 
(St. [1925] § 74.67). 

[c] Foreclosure for taxes paid.— 
Defendant gave a mortgage to secure 
plaintiffs as securities on an appeal 
bond. Pending the appeal plaintiffs 
paid taxes on the mortgaged prem- 
ises. The judgment appealed from 
was afterward reversed. It was held 
that the amount paid for taxes be- 
came a part of the mortgage debt 
for which the mortgage could’ be 
foreclosed. West v. Hayes, 117 Ind. 
290,°20 NE 155. 

{d] Taxes paid after foreclosure. 
—Under a statute providing that the 
lien of a mortgagee for taxes paid 
shall be collectable with and in the 
same manner as the mortgage debt 
in redeeming from a foreclosure sale, 
a second mortgagee is not required 
to pay the amount expended by the 
first mortgagee in redeeming the 
mortgaged premises from a tax sale, 
where such amount was paid after 
the foreclosure sale had taken place, 
Nopson v. Horton, 20 Minn. 268, 


Wellmuth, 77 
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forced with and through the mortgage, and there 
can be no separate or subsequent proceeding to 
enforce it after receipt of satisfaction of the mort- 
gage debt,*# and after the mortgage itself has become 
merged in a judgment of foreclosure, as in that 
case all liens depending on the mortgage are ex- 


tinguished.*° 


Mortgage invalid. A mortgagee has a lien for 
taxes paid by him to protect his security, although 
the mortgage is invalid,*® but the rule appears ‘to 
be otherwise where the mortgagee has notice of the 


facts invalidating the morteage.4? 
[§ 620] c. On Redemption.** 


It is also the right 
of a mortgagee who has paid delinquent taxes on 
the land to have the amount thereof added to the 
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taxes.°° 


Re 


[§§ 619-621 


offers to redeem the property or brings his bill for 
that purpose,*? or if the amount of the redemption 
money is settled on an aecounting, the mortgagee 
having been in possession and being charged with 
rents and profits, he will be entitled to allowance 
or credit for all sums properly paid by him for 


[§ 621] d. On Foreclosure.*! Where a mortgagee 
pays taxes on the mortgaged property which the 
mortgagor should have paid, the amount so paid 
should ‘be allowed to the mortgagee in the judgment 


or decree in his suit for foreclosure, or ordered paid 


sum required to be paid by the mortgagor when he 


44. Vincent v. Moore, 51 Mich. 
618, 17 NW 81;, Pond v. Drake, 50 
Mich. 302, 15 NW 466; Horrigan v. 
Wellmuth, 77 Mo. 542. 


45. U. S.—Northern Finance Corp. 
v. Byrnes, 5 F. (2d) 11 (Missouri 
law). 

Iowa.—Dickinson v. White, 64 
Iowa 708, 21 NW 153. 

Kan.—McCrossen v. Harris, 35 
Kan. 178, 10 P 5838. 

Mich.—Vincent vy. Moore, 51 Mich. 
618, 17 NW 81. 

Nebr.—Young v. Brand, 15 Nebr. 


601, 19 NW 494. 

Contra Mutual L. Ins. Co. v. New- 
ell) 789 Hun’) 293,) 28 INYS 9134 faft 
144 N. Y¥. 627 mem, 39 NE 494 mem]. 

46. Utah State Bldg., etc., Assoc. 
v. Perkins, 53° Utah 474)\173 P’ 950; 
Union Cent. L. Ins. Co. v. Chesterley, 
100 Wash. 260, 170 P 558 (payment 
in good faith by mortgagee under 
forged mortgage). 

47. Graham y. British Canadian 
Loan, ete., Co., 12 Man. 244. 

[a] Notice of invalidity.—Where 
a mortgage was made in breach of 
trust, of which fact the mortgagee 
had notice, he has no right to a lien 
on the land for the amount paid by 
him to redeem it from a tax _ sale. 
Graham vy. British Canadian Loan, 
etc., Co., 12 Man. 244. 

48. Redemption generally 
ROCIV. Gh 4200. Ji 

49. U. S.—Savings, etc., Soc. 
Davidson, 97 Fed. 696, 38 CCA 365; 
Sanford v. Savings, etc., Soc., 80 Fed. 
54 [aff 97 Fed. 696, 38 CCA 3654]. 

Ill.—Rodman v. Quick, 211 Ill. 546, 
71 NE 1087; Sanders v. Peck, 131 Ill. 
407, 25 NE 508; Rawson v. Fox, 65 


see 


Ill. 200; Blair v. Chamblin, 39 Ill. 
521, 89 AmD 322. See Wickett v. 
Hastings, 209s? AS 305; 

Iowa.—Stillman v. Pogenbece, 78 
NW 918. 

Mass.—Swan v. Emerson, 129 
Mass. 289. 

Mo.—Bender v. Zimmerman, 122 
Mo. 194, 26 SW 973. 

Nebr.—Bourgeois v. Gapen, 58 


Nebr. 364, 78 NW 6389. 

N. Y.—Brevoort v. Randolph, 7 
ae 398; Burr v. Veeder, 3 Wend. 
4 

Vt.—Howard vy. Clark, 72 Vt. 429, 
48 A 656. 

50. Ala.— Pollard v. American 
Freehold Land Mortg. Co., 139 Ala. 
183, 35 S 767; McQueen v. Whetstone, 


127 Ala. 417, 30.S 548; Blum vy. 
Mitchell, 59 Ala. 535. 

Ark.—Lesser v. Reeves, 142 Ark. 
320,,219 SW 15. 

Cal.—Murdock v. Clarke, 90 Cal. 


427, 27 P 275; Hidden v.iiJordan, 28 
Cal. 301. 

Colo.—Dubois y. Bowles, 30 Colo. 
44, 69 BP 1067. 

Ill.—Roberts v. Fleming, 53 Il. 
196; McCumber vy. Gilman, 15 Il. 
381; Rhodes v. Missouri Sav., etc., 
Co.,.-63. Dll. Aw 77% -—See,.also Union 


Mut. L. Ins. Co. v. Kirchoff, 149 Ill. 
536, 36 NE 1081. 

Ind.—Goodrich v. Friedersdorff, 27 
Ind. 308. 


Me.—Crummett v. Littlefield, 98 
Me. 317, 56 A 1053. 

Mass.—Dooley v. Potter, 146 Mass. 
148, 15 NE 499. 

Mich.—Millard v. Truax, 73 Mich. 
381, 41 NW 328. 

Minn.—Martin v. Lennon, 19 Minn. 


N. H.— Brown v. Simons, 44’. N. H. 


475. 
N. J.—Dolman v. Cook, 14 N. J. 
Hq. 56. 


N. Y.—Wood v. Kroll, 4 NYS 678. 

Oh.—O’Donnell y. Dum, 10 Oh. Dec. 
(Reprint) 48, 18 CincLBul 203. 

Pa.—Lysle v. Williams, 15 Serg. & 
R. 135; Shoemaker v. The Bank, 15 
Phila. 297. 

Wis.—Lynch v. Ryan, 137 Wis. 13, 
118 NW 174, 129 AmSR 1040. 

See Brown v. Crawford, 252 Fed. 
248 (allowance by reason of clause 
in mortgage). 

51. Foreclosure 
infra § 1008 et seq. 

52. U. S.—Northern Finance Corp. 
v. Byrnes, 5 F. (2d) 11. 

Ala.—Pollard v. American Free- 
hold Land Mortg. Co., 139 Ala.183, 
35 S 767; American Freehold Land 
Mortsi! Coowi Pollard, 1132) Ala.i155, 
32 S 630. 

Cal.—German Sav., etec., Soc. 
Hutchinson, 68 Cal. 52, 8 P 627. 

Colo.—Jetferson County Bank v. 
Hummel, 11 Colo. A. 337, 53 P 286. 

Fla.—Jackson v. Relf, 26 Fla. 465, 
8 S 184. 

Ida.—Olson v. Caufield, 32 Ida. 308, 
182.P752'7.. 

Ill.—Loughridge v. Northwestern 
Mut. L. Ins. Co., 180 Ill. 267, 54 NE 
153; Abbott v. Stone, 172 Ill. 634, 50 
NE 3828, 64 AmSR 60; Boone v. Clark, 
129 Ill. 466, 21 NE 850, 5 LRA. 276; 
Kepley:v. Jansen, 107 Tll. 79; De 
Leuw v. Neely, 71 Ill. 473; Wilson 
v. Spring, 64 Ill. 14; Wright v. Lang- 
ley, 36 Ill. 381; Douglass v. Miller, 
102 Ill. A. 345; McCasland v. Allen, 
60 Ill. A. 285. 

Psat es v. Harvey, 52 Ind. 

Iowa.—Dickinson v. White, 64 
Iowa 708, 21 NW 153; Broquet v. 
Sterling, 56 Iowa 357, 9 NW 301. 
Contra Savage v. Scott, 45 Iowa 130. 

Kan.—Douthitt v. Farrell, 60 Kan. 
195, 56 P 9; Harris v. McCrossen, 31 
ian. 402, 2 P 814; Seaman v. Huff- 
aker, 21 ‘Kan. 254; Opdyke v. Craw- 
ford, 19 Kan. 604; Stanclift v. Norton, 
11 Kan. 218. 

La.—Scholfield v. West, 44 La. Ann. 
277, 10 S 806; Brady v. His Creditors, 
43 La. Ann, 165, 9uS' 59) 

Mich. —Hopkins v. Sanders, 172 
Mich.’ 227, 137- NW 709; Walsh v. 
Robinson, 135 Mich. 16, ‘97 NW 55, 
99 NW 282; Walton vy. Hollywood, 47 
Mich. 385, 11 NW 209; Vaughn v. 
Nims, 36 Mich. 297. 

Minn.—Hamel v. Corbin, 69 Minn. 
223, 72 NW 106; Northwestern Mut. 
L. Ins. Co. v. Allis, 23 Minn. 337. 

Nebr.—Leavitt v. Bell, 55 Nebr. 57, 
75 NW 524; Townsend v. J. I. Case 
Threshing-Mach. Co., 31 Nebr. 836, 
48 NW 899; Johnson v. Payne, 11 


generally see 


Vv. 
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to him out of the proceeds of the foreclosure sale,°? 
provided there is a proper averment and prayer in 
the bill, in regard to such taxes,5* and evidence of 


Southard Vv. 


Nebr. 269, 9 NW. 815 
4 NW 935. 


Dorrington, 10 Nebr. 119, 

N. J.—Stonington Sav. Bank v. 
Davis,’ 14 N. J. Ha. 6. 

N. Y.—Sidenberg Vv. 9 Bly,::90 Ni Ye 
257, 48 AmR 168; Marshall v. Davies, 
73 N. Y. 414, 58 HowPr 231; Cornell 
v. Woodruff, 77 N. Y. 203; Leavitt v. 
ee Co., 88° Misc. 285, 151 NYS 

Oh.—Geo. C. Miller Sons’ Carriage 
Co. v. Jeptha G. Miller, ete., Co., 21 
Oh. Cir. Ct. 207, 11 Oh. Cir. Dec. 455. 


S. C.—Annely v.. De Saussure, 12 
S._C.. 488. j 

Wash.—Harrison v. Smith, 98 
Wash. 154, 167 P 89. 

Wis.—Williams v. Williams, 117 


Wis. 125, 94 NW 25. 
Sask.—Mathew v. McLean, 2 Sask. 
L. 301, 11 WestLR 630. 


[a] Payment after order nisi— 
After order nisi made for foreclo- 
sure, the mortgagee paid certain 


taxes which had been levied but the 
payment of which was not necessary 
to protect the security. Under the 
mortgage the taxes were payable by 
mortgagor. An application to add 
the amount paid for taxes was 
granted with a direction for fixing 
a new day for payment and the 
taking of a new aecount, and costs 
to be borne by the mortgagee. 
Mathew v. McLean, 2 Sask. L. 301, 
11 WestLR 630. 

[b] Taxes paid by vemdee of 
mortgagee.—Where a mortgagee, en- © 
titled to possession of the mortgaged 
premises for rental purposes, as- 
sumes to sell them on the condition 
that the purchaser keep the taxes 
paid up, ‘the mortgagee is not en- 
titled to credit, in an action to fore- 
close the mortgage, for the moneys 
paid for taxes by such purchaser. 
Pollard v. American Freehold Land 
Mortg. *Co.;) 139.9 Ala. 48355358 Tens 

[c] Foreclosure for unpaid in- 
terest.—A decree foreclosing, for un- 
paid interest, a mortgage under 
which interest is payable annually, 
may include taxes paid by the mort- 
gagee to preserve his security, with- 
out obliging him to wait until the 
maturity of the principal debt. 
Kepley v. Jansen, 107 Ill. 79. 

[d] Foreclosure denied.—Although 
a suit to foreclose a mortgage judg- 
ment goes against plaintiff because 
the mortgage debt is not established, 
plaintiff may be allowed to recover 
on account for taxes on the mort- 
gaged premises which it was author- 
ized to pay and did pay. Bushong 
State Bank y. Churchill, 93 Kan. 207, 
144 P 256. 

{e] Interest on taxes.—The legal 
rate of interest, and not that allowed 
by statute on delinquent taxes, is all 
that a mortgagee who has paid the 
taxes on the mortgaged property is 
entitled to on such payment, as 
against the mortgagor. Fuhrman v. 
Power, 48 Wash. 538, 86 P 940. 

53. U. S.—Northern Finance Corp. 
Vv. Byrnes; > EB. (2da)e a1, 
sei lberie Leuw v. Neely, 71 Ill. 
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their payment.*4 But the purchaser of the property 
at the foreclosure sale cannot maintain an action for 
taxes paid by him when they constituted a lien on 
the property at the time of the sale,°® although it 


has been held in such ease that he is entitled to 


credit therefor.*® 

[§ 622] e. Redemption from Tax Sale. Having 
redeemed the mortgaged premises from a sale for 
nonpayment of taxes under his right to do so, a 
mortgagee or trustee is entitled to be reimbursed 
for the amount necessary to effect the redemption.>” 

[§ 623] 4. Liability as between Mortgagees. There 
is no duty on the part of a senior mortgagee to pay 
taxes for the protection of a junior mortgagee.®® 
Nor is there any duty on the part of the junior mort- 
gagee to pay taxes for the protection or benefit of 
the senior mortgagee.°? A senior mortgagee paying 
taxes for the preservation of the property is en- 
titled, not only as against the mortgagor, but also 
as against the junior encumbrancer, to reimburse- 
ment for the sum so paid, with legal interest.°° And 
conversely, where the junior mortgagee pays the 
taxes, he is entitled to credit therefor as against 
the senior encumbrancer, his lien therefor, accord- 
ing to some of the authorities, being paramount to 
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the first mortgage, on account of his equitable right 
to be subrogated to the lien of the state or munici- 
pality,*! or, according to others, being of the same 
rank and grade with the lien of his mortgage, and 
entitling him simply to reimbursement.®? As _ be- 
tween several creditors secured by the same mort- 
gage or deed of trust, one who pays the taxes is 
entitled to contribution from the others or to be 
credited as against them with the amount paid.** 

[§ 624] 5. Liability as between Trustee and Bene- 
ficiary. Although the provisions of a trust deed 
permit either the trustee or the hoider of the notes 
secured by the deed to pay taxes on the failure of 
the owner to do so,** the payment of taxes by the 
trustee without notice to the holder of the notes 
of the owner’s default, where resulting in prejudice 
to the rights of the holder, will have the effect of 
postponing the claim for taxes in favor of the rights 
of the holder.®® 

[§ 625] G. Insurance *°—1. In General—a. Cove- 
nant or Agreement by Mortgagor To Insure. A 
covenant to the effect that the mortgagor will keep 
the buildings on the mortgaged premises insured for 
the benefit of the mortgagee may be inserted in the 
mortgage and is valid and binding,®” if sufficient in 


Iowa.—Iowa Sav., ete., Assoc. v. 
Selby, 111 Iowa 402, 82 NW 968. 

Mich.—Jehle vy. Brooks, 112 Mich. 
131, 70 NW 440. 

N. Y.—New York Mut. L. Ins. Co. 
ie Toplitz,-58 App. Div. (188, 68 NYS 

0. 

Oh.—Geo. C. Miller Sous’ Carriage 
Co. v. Jeptha G. Miller, etc., Co., 21 
Oh: Cir, ‘Ct:-207} 11 “Oh. Cir Dec. 455. 

S. C.—Barnwell v. Marion, 60 S. C. 
314, 38 SE 593. 

aay 


Wis.—Williams v. Williams, 
Wis. 125, 94. NW 25. 

[a] Taxes” paid pending suit. 
Where a mortgagee, suing for fore- 
closure, pays taxes on the premises 
after the filing of the bill, the 
amount thereof may properly be al- 
lowed to him in the foreclosure’ de- 
cree, under the prayer for general 
relief, the contingencies which would 
justify such payment having been set 
forth in the bill; that is, it will not 
be necessary for him to file a sup- 
plemental bill. Brockway v. McClun, 
243 Ill. 196, 90 NE 374; Lowenstein 
v. Rapp, 67 Ill. A. 678; Rhodes v. 
Missouri Sav., etc., Co., 63 Ill. A. 77 
{rev on other grounds 173 Ill. 621, 50 
NE 998, 42 LRA 93]; Brown v. 
Miner, 21 Ill. A. 60 [aff 128 Ill. 148, 
21 NE 223]; Commercial Nat. Bank 
v. Gaukler, 165 Mich. 403, 130 NW 
655; Jehle v. Brooks, 112 Mich. 131, 
70 NW 440; Barnwell v. Marion, 60 
S. C. 314, 38 SE 593. 

54. Olson v. Caufield, 32 Ida. 308, 
182 P 527; DeLeuw v. Neely, 71° Ill. 
473... 

[a] Payment held shown.—The 
purchase of tax sale certificates and 
delinquency certificates from _ the 
county constitutes payment of taxes, 
although the taxes show on the rec- 
ord as unpaid. Olson v. Caufield, 32 


ida. 308, 182 P 527. 
55. Seamans v. Harvey, 52 Ind. 
331; Swan v. Emerson, 129 Mass. 289. 
56. Cutting v. Tavares, etc., 
Co., 61 Fed. 150, 9 CCA 401. 
57. See Taxation [37 Cye 13851. 
58. Allison v. Corson, 83 Fed 


752; Pearmain v. Massachusetts Hos- 
pital’ Le ins: Co., 206" Mass. 937-7; 192 
NE 497; Connecticut Mut. L. Ins. Co. 
Vv. Bulte, 45 Mich. 113, 7 NW 707; 
Chrisman v. Hough, 146 Mo. 102, 47 
SW 941. But see Norton v. Metro- 
politan L. Ins. Co., 74 Minn. 484, 77 
NW 298, 539 (it was said that, as be- 
tween the first mortgagee and the 
second mortgagee, it is as much the 
duty of the one to pay the taxes as 
it att the other). 


[41 °C. J-—41] 


53 
Allison y. Corson, 83 Fed. 752; 


Connecticut Mut. L. Ins. Co. v. Bulte, 
45 Mich. 1138, 7 NW 707; Chrisman vy. 
Hough, 146 Mo. 102, 47 SW 941; At- 
water v. West, 28 N. J. Eq. 361. 

60. Butterfield v. Hungerford, 68 
Iowa 249, 26 NW 136; Quinones v. 
Castello, 16 Porto Rico 467. 

[a] Wegal assessments.—A first 
mortgagee will not, as against a sec- 
ond mortgagee, who was not made a 
party to the suit to foreclose the 
first mortgage, be allowed in the de- 
cree of foreclosure by the second 
mortgagee the amount of illegal mu- 
nicipal assessments on the property, 
paid by him after his purchase there- 
of at the foreclosure sale, where the 
payment of such assessments might 
have been successfully resisted. At- 
water v. West, 28 N. J. Eq. 361. 

61. Ark,—Ringo v. Woodruff, 43 
reas 469; Chaffe v. Oliver, 39 Ark. 

Kan.—Atchison Sav. Bank v. Wy- 
man, 65: Kan. 314, 69 P 326. 

Ky.—Fifth Ward Bldg. Assoc. v. 
Dines, 60 SW 9, 22 KyL 1116. 

Mich.—Noeker Vv. Howry, 119 Mich. 
626, 78 NW 669. 

N. J.—Fiacre vs (Chapman, s2.N. J: 
Eq. 463. 

Wash.—Fischer v. Woodruff, 25 
Wash. 67, 64 P 928, 87 AmSR 742; 
Farrell vy. Gustin, 18 Wash. 239, 51 
Peon. 

And see Leavitt v. Waldemar Co., 
88 Misc. 285, 151 NYS 832 (holding 
that any person interested in the 
equity of a building, whose owner 
fails or refuses to pay taxes, on pay- 
ing such taxes to protect his secu- 
rity, is entitled to reimbursement on 
foreclosure in priority over all claim- 
ants, except those having paid sim- 


ilar taxes). 
{a] Loss of rights.—A junior 
mortgagee, who has controlled the 


property as agent of the. mortgagor, 


‘for the purpose of applying the rents 


to the mortgage debts, is not entitled 
to a lien for advances made for 
taxes, where the rents were sufficient 
to pay them, and the property is in- 
sufficient to pay the balance of the 
senior mortgagee’s debt. Fifth Ward 
Bldg. Assoc. v. Dines, 60 SW 9, 22 
KyL 1116. 

62. U. S.—Allison v. Corson, 83 
Fed. 752. 

Mass.—Pearmain v. Massachusetts 
Hospital L. Ins. Co., 206 Mass. 377, 
92 NE 497. 

Minn.—Norton v. Metropolitan L. 
Ins. Co., 74 Minn. 484, 77 NW 298, 


9. 
Mo.—Chrisman vy. Hough, 146 Mo. 


102, 47 SW 941. 

Wis.—Hill v. Buffington, 106 Wis. 
525, 82 NW 712. 

63. Weaver y. Alter, 29 F. Cas. 
No. 17,308, 3 Woods 152; Gardner v. 
Diederichs, 41 Ill. 158. 

Contribution generally see Contri- 
bution-1'3, C.J: p 820; 

Money paid for use and benefit of 
another see Money Paid ante p 11. 

64 See supra §§ 615-617; and 
cases infra note 65. 

65. Wright v. Chandler, 180 Ill. A. 
476; Bush v. Froelich, 14 S. D. 62, 84 
NW 230. 

66. Cross references: 

Insurable interest of: 

Mor aeens see Fire Insurance §8§ 

Me eae ee see Fire Insurance §§ 
Limitation of 

interest of: 

ert oe see Fire Insurance § 


loss or liability to 


BA Jog see Fire Insurance § 

0. 

Mortgage as prohibited by contract 
or policy see Fire Insurance § 286. 

Mortgagee bound by award of ap- 
praisers see Fire Insurance § 561. 

Mortgagee’s liability for premiums 
see Fire Insurance § 113. 

Mortgagor and mortgagee as parties 
in action on policy see Fire Insur- 
ance § 681. 

Right of insurer to subrogation as 
against mortgagor see Fire Insur- 
ance 6. 

Right to proceeds: 

Mortgagee see Fire Insurance § 
588. 

Mortgagor see Fire Insurance § 
587 


67. U. S.—Brine v. Hartford F. 
Ins. Co., 96 U. S. 627, 24 L. ed. 858. 

Ala.—People’s Sav. Bank v. Jor- 
dan, 200 Ala. 500, 76 S 442. 

Conn.—Mix v. Hotchkiss, 14 Conn. 
32. 

D. C—Eastern Trust, ete., Co. v. 
American Ice Co., 14 App. 304. 

Ga.—Robinson v. Sulter, 85 Ga. 875, 


11 SE 887. 
Ill.— Brant v. Gallup, 111 Ill. 487, 
70 Ill. 


538 AmR 6388; Harper v. Ely, 
581. 

Ind.—Hosford v. Johnson, 74 Ind. 
479. 

Iowa.—Johnson v. Northern Minne- 


sota Land, etc., Co., 168 Iowa 340, 
150 NW 596. 
62 SW 726, 


Kys—Allen v. Brown, 
23. Bsydar 2aie 

La.—State v, Citizens’ Bank, 33 La. 
Ann. 705. 
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Tonmn 


the mortgagee.®® 


as one running with the land.”° 


other default.” 


A mortgagor in procuring insurance in 
accordance with such a covenant is not an agent of 
There is a conflict of authority 
as to whether such a covenant can be considered 
Certainly, unless it 
is waived," its breach will give the mortgagee the 
right to take out insurance for the protection of his 
security and at the expense of the mortgagor,’ or 
even, if the mortgage so provides, to foreclose and 
have a sale of the property, as in the case of any 
But such a covenant, when duly 
observed, does not prevent the mortgagor from pro- 
curing additional insurance in favor of himself or 
of a subsequent encumbrancer, provided the total 
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erty." 


Trustee. 


premises.*? 


insurance does not exceed the value of the prop- 


Md.—Thomas vy. Vonkapff, 6 Gill 
& J. 302. 

Mass.—Fowley v. Palmer, 5 Gray 
549. 


Mich.—Leland v. Collver, 34 Mich. 
418. 

Mo.—Philips v. Bailey, 82 Mo. 639. 

Nebr.—Sanford v. Lichenberger, 62 
Nebr. 501, 87 NW 305. 

N. J.—Kaplan v. Wilderman, 95 
Nid bg 463... 123A, V66. 

N. Y.—Williams v. Wisner Bldg. 
Co., 121 Misc. 32,200 NYS 802. q 

N. C.—Overby v. Fayetteville 
Bldg., etc. Assoc., 81 N. C. 56. 

Oh.—Firemen’s Ins. Co. v. Boland, 
S0MOhe Cir-S Ct. i8)1, Patt, 73 OhagSt. 
78 NE 1125 mem]. 


Root L— Doty. veanOniental | Brint 
Works, 24 R. I. 102, 52 A. 802. 

Ss. C.—Swearingen v. Hartford F. 
InsCo,, 06S. 355, 34 SH 449. 

Tenn.—Bowman v. Cleveland Bldg., 
etc., Assoc, (Ch. A.) 59 SW. 669. 

Tex.—Garza v. Western Mortg., 
etc., Co., (Civ. A.) 27 SW 1090. 

Wash.—Book v. West, 29 Wash. 
10rn69) P3630: 


Wis.—Northwestern Mut. L. Ins. 
Co. v. Drown, 51 Wis. 419, 8 NW 
237. 


Eng.—Richards v. Macclesfield, 10 
ie Anes ee Bye 

Ont.—Carrique v. Pilgar, 6 OntWN 
101, 26 OntWR 77. 

[a] The law will presume that 
insurance taken out by a mortgagor 
in his own name, after an agreement 
to insure for the mortgagee’s benefit, 
was procured in pursuance and exe- 
cution of the agreement. Swear- 
ingen v: Hartford F. Ins. Co., 56 S. 
C. 355, 34 SE 449. 

[b] Effect where buildings not 
covered by mortgage.—A covenant in 
a mortgage to insure buildings, 
which are in reality situated on an 
adjoining lot not covered by the 
mortgage, will not have the effect 
of bringing the buildings within the 
lien of the mortgage, but only of 
giving the insurance as an additional 
security. Book v. West, 29 Wash. 
70, 69 P 630. 

{c] Mortgage of vacant lots.— 
Plaintiff bought two vacant lots of 
land, and was to give a mortgage 
back for a part of the purchase price. 
The mortgage prepared by defendant 
contained a clause that the buildings 
on the property should be insured 
and kept insured. This clause was 
objected to because the lots were 
vacant, but it was held that the 
mortgage waS a proper one, and 
plaintiff had no excuse for not exe- 


cuting it. Day v. Hunt, 10 NYSt 365 
fart a2 Ney 190, 19° IN) 4144) 
{d] Failure to pay premium in 


advance not a breach of covenant.— 
Such a covenant does not imply an 
agreement to pay the premiums in 
advance, and if the mortgagor pro- 
cures the policies and delivers them 
to the mortgagee the covenant is not 


broken until the policies are can- 
celed by the insurance company. 
Provident Sav. L. Assur. Soc v 


Georgia Industrial Co., 124 Ga. 399, 


| Advance Mfg. Co., 


52 SH 289. 

{e] Right to possession on breach. 
—The breach of a covenant to insure 
gives mortgagee the right to posses- 
sion and it is immaterial that the 
mortgagor is unable to insure. Car- 


rique v. Pilgar, 6 OntWN 101, 26 
OntWR 77. 
68. See cases infra this note. 


[a] Specifying amount. — (1) 
Where, in a covenant by a mortgagor 
to insure, the amount of the insur- 
ance to be taken out for the benefit 
of the mortgagee is left blank the 
covenant is of no effect. McCaslin v. 
155 Ind. 298, 58 
NE 67. (2) If a statute requires 
mortgages to state the exact amount 
of the liability accruing under them, 
a covenant to keep the property in- 
sured “for an amount satisfactory to 
the holders of the notes secured” is 


void. State v. Citizens’ Bank, 33 La. 
Ann. 705. 
{b] Option given to trustee.—A 


provision that the mortgage trustee 
may in his discretion effect insurance 
on the premises, but that it shall be 
no part of his duty to do so, is not 
sufficient to impose on the mort- 
gagor an obligation to insure the 
property for the benefit of the bond- 
holders on the demand of the trustee. 
Farmers’ L. & T. Co. v. Penn Plate- 
Glass Co., 103 Fed.-132, 43 CCA 114, 
56 LRA 710 [aff 186 U. S. 434,22 
SCt 842, 46 L. ed. 1234]. ~ 

69. Firemen’s Ins. Co. v. Boland, 
SO ROhy Cir Ct. 8110) [ath. 73. iOhs sot. 
393 mem, 78 NE 1125 mem]. 

70. See cases infra this note. 

[a] Covenant does not run with 
land.—Farmers’ L. & T. Co. v. Penn 
Plate-Glass Co., 186 U. S. 434, 22 SCt 
842, 46 L. ed. 1234 [aff 103 Fed. 132, 
43 CCA 114, 56 LRA 710]; Kaplan v. 
Wilderman, 95 N. J. Eq. 4638, 123 A 
1655. Reid iv. sMcCrum, 90. Ne Y.24128 
Dunlop v. Avery, 89 N. Y. 592; Neil- 
son v. Ella Realty Co., 117 Misc. 213, 
191 NYS 599 [aff 206 App. Div. 616 
mem, 198° NYS 935 mem]. Contra 
In re Sands Ale Brewing Co., 21 F. 
Cas. No. 12,307, 3. Biss. 175. 


[b] Covenant held to run with 
land.—Eastern Trust, ete, Co. v. 
American Ice Co., 14 App. (D. CGC.) 


304; Thomas v. Vonkapff, 6 Gill & J. 
eee? 372; Miller v. Aldrich, 31 Mich. 

71.) Brante voauGallin, 1a abe 
53 AmR 638; Heins v. Wicke, 
Iowa 396, 71 NW _ 345; 
Bailey, 82° Mo. 639. See People’s 
Sav. Bank v. Jordan, 200 Ala. 500, 
76 S 442 (where covenant was held 
not waived by mortgagee). 

72. Johnson vy. Northern Minne- 
Co., 168 Iowa 340, 
150 NW 596; Leland v. Collver, 34 
Mich. 418; Stronghurst First Nat. 
Bank v. Kirby, (Mo.) 175 SW 926; 
Garza v. Western Mortg., etec., Co., 
CRExa CIV An in Cot eSiVN al 0.9 OF 

[a] Declaring whole sum due.— 
Where a mortgage provides that on 
the failure of the mortgagor to in- 
sure the property the mortgagee may 


487, 
102 
Philips v. 


sota Land, etc., 


-do so at the expense of the mort- 


gagor, he can insure at the expense 
of the mortgagor, and cannot declare 
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[§§ 


oem ; 


An oral agreement by the mortgagor to 
insure the mortgaged premises is binding,’® but mere. 
voluntary agreement by the mortgagor to procure 
additional insurance is not binding.’® 

[§ 626] b. Duties and Liabilities of Mortgagee or 
In the absence of an agreement a mort- 
gagee is not bound to insure buildings on mortgaged 
A provision in a mortgage authorizing 
the mortgagee to obtain insurance at the expense 
of the mortgagor is not mandatory on the mort- 
gagee,’® and will not create a liability against him 
in favor of the mortgagor.’® 
for the breach of an agreement or a covenant to 
insure the mortgaged property,®° but he is not liable 


A mortgagee is lable 


the whole sum _ due. Johnson v,. 
Northern Minnesota Land, ete., Co., 
168 Iowa 340, 150 NW 596. 

73. See infra XIX, G. 

74. Nordyke, etc., Co. v. Gery, 112 
Ind. 535, 13 NE 683, 2 AmSR 219; 
Kirchgraber v. Park, 57 Mo. A. 35; 
Leyden v. Lawrence, 79 N. J. Eq. 
TU, 81 As 121 [aft 80 N= Jz Hat Sa0s 
85 A 1134]. 

75. See cases infra this note. 

[a] Amount of insurance res 
quired.—An oral agreement to insure 
mortgaged premises ordinarily re- 
quires the proper amount of a policy 
upon the building. Butson y. Misz, 
81 Or. 607, 160 P 5380. 

{[b] Person in shoes of mortgagor. 
—Where a mortgagor has taken out 
insurance on the mortgaged property 
under an oral agreement with the 
mortgagee to keep the property in- 
sured for the benefit of the mort- 
gagee, such agreement is binding’ on 
the mortgagor and a person standing 
in his shoes with notice. Miller 
v. Aldrich, 31 Mich. 408. 

76. See case infra this note. 

[a], Voluntary agreement. — A 
mortgagor who wrote letter to the 
mortgagee and stated that, if the 
mortgagee would return the policies 
of insurance, the mortgagor would 


‘procure a new policy in favor of the 


mortgagee, etc., did not bind himself 
to procure new insurance, since there 
was no consideration. Heal v. Rich- 
mond County Savy. Bank, 127 App. 
Div. 428, 111 NYS 602 [aff 196 N. Y. . 
549 mem, 89 SE 1101 mem]. 

77. McQuilkin v.« Ford, 101 Nebr. 
474, 163 NW 763; Spokane Merchants’ 
oe v. Parry, 60 Wash. 204, 110 P 


[a] Liability for loss.—A mort- 
gagor failing to keep the mortgaged 
premises insured, as required by the 
mortgagee, may not charge a loss to 
the mortgagee who failed to insure 
the property. (Spokane Merchants’ 
ia v. Parry, 60 Wash. 204, 110 P 

78. Schafer v. Jackson, 155 Iowa 
108,. 135 NW 622; Leyden v. Law- 
rence, (9°N. J. Ha. 113, 81 A> t20eiee 
80_N. J. Eq. 550, 85 A 1134]. 

79. See cases infra this note. 

{a] Liability of mortgagee not 
shown.—(1) Insurance in insolvent 
company but no negligence on part 
of mortgagee shown. Southern 
Bldg., etc., Assoc. v. Miller, 110 Fed. 
35, 49 CCA 21. (2) Insurance under 
policy carrying a three-fourths loss 
clause. Milburn v. People’s Bldg., 
rage Assoc.,, 106 Ark. 415, 153 SW 


80. Mass.—Page v. Franklin, 214 
Mass. 552, 101 NE 1084. 4 

Mich.—Seaman v. Rindge, 195 
Mich, 417, 161 NW 919. 

N. Y.—Soule v. Union Bank, 45 
Barb. 111, 30 HowPr 105. 

Pa.—Boyce v. Union Dime Perma- 
nent Loan Assoc., 218 Pa. 494, 67 A 
766, 11 AnnCas 934. 

S. C—Land Mortg. Inv., ete., Co. 
v. Gillam, 49 S. C. 345, 26 SE 990, 


29 SE 203. 
Northern Bond., 


Wash.—Bates v. 
ete,,: Co., 129, Wash. 343,225 Bisb2s 


So fe a LL. LS. a a me 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. | 
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-§§ 626-627] 


on a mere gratuitous promise.*! 


their solvency.** 
[§ 627] 2. Premiums.** 


the mortgaged property.*® 


his own interest and benefit.*® 


Hudson vy. Ellsworth, 56 Wash. 243, 
105 P 463. { 

See Campbell v. Canadian Co-op. 
Inv. Co., 16 Man. 464, 5 WestLR 153 
(holding that if a mortgage company 
through their manager undertake 
with the mortgagor to keep alive an 
insurance on the mortgaged prop- 
erty, and take steps toward carrying 
out such undertaking, but fail to 
carry it out, they are guilty of such 
negligence as to render them liable 
in damages to the mortgagor, if 
ignorant of such failure, for the 
amount of such insurance in case the 
property is burned after the policy 
lapses). 

[a] Accepting policy with subro- 
gation clause.—A mortgagee whose 
mortgage provides that the mort- 
gagor shall pay the premium on a 
policy of fire insurance on the prem- 
ises, and shall have the benefit of 
the policy in payment of the debt, 
has no right to accept a policy of 
fire insurance which contains a sub- 
rogation clause. Hay v. Star F. Ins. 
Go., 77 N. Y. 235,33 AmR 607. 

[b] Describing wrong property.— 
A mortgagor placed annual insurance 
on property and assigned his policy 
to the mortgagee, who thereafter for 
its own advantage agreed to place 
the insurance and collect the pre- 
mium from the mortgagor.’ In plac- 
ing the insurance the wrong property 
was described. It was held that on 
loss by fire, the mortgagee was liable 
in assumpsit to the mortgagor who 
could maintain a foreign attachment 
to recover such loss. Boyce v. Union 
Dime Permanent Loan Assoc., 218 
Pa. 494, 67 A 766, 11 AnnCas 934. 

[c] Evidence held insufficient to 
show the value of the property after- 
ward burned exceeded the mort- 
gagee’s interest, which was insured. 
Seaman v. Rindge, 195 Mich. 417, 161 
NW 919. 

[d] Question for jury.—Whether 
or not mortgagee agreed to renew 
insurance is for jury. Bates v. 
Northern Bond, ete., Co., 129 Wash. 
343, 225 Peb2: 

[e] An instruction as to the con- 
sent of the mortgagee t» a prior 
agreement by his agent to insure is 
misleading where there is only evi- 
dence that the agreement was known 
and authorized. Seaman v. Rindge, 
195 Mich. 417, 161 NW 919. 

81. Hudson vy. Ellsworth, 56 Wash. 
2438, 105 P 463. 

[a] For instance where there was 
no consideration for a mortgagee’s 
promise to take out insurance on the 
mortgaged premises, as further se- 
curity for the mortgage debt, and to 
pay the premium therefor received 
from the mortgagor, the mortgagee, 
never having entered on the per- 
formance of the service, and having 
taken no step toward the accomplish- 
ment thereof, was not liable for the 
damages sustained by the destruc- 
tion of the premises by fire during 
the term for which the insurance 


A deed of trust 
requiring the trustee to insure the property covered 
by the trust but giving him’ the full power to select 
the companies in which to insure, requires him to 
exercise due care in the selection of good and solvent 
companies,®? but does not make him a guarantor of 


A mortgagor is not en- 
titled to any abatement of the mortgage debt on 
account of premiums paid by him for insurance on 
If there is no provision 
in the mortgage requiring the mortgagor to keep the 
property insured, or authorizing the mortgagee to 
do so, the latter cannot charge the mortgagor with 
premiums paid by him for insurance taken out for 
But where there is 
a covenant to insure,’’ which the mortgagor fails 
or refuses to fulfill, it is proper for the mortgagee 
to procure the insurance to be written, and he will 
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be entitled to be reimbursed for the cost thereof, 
whether the settlement is made on accounting, on 
redemption, or on foreclosure ;** or he may, without 
waiting for the debt to mature, maintain assumpsit 
for the amount of the premium paid;*® and where 
an insurance company cancels a policy and returns 


the unearned premium to a receiver appointed for 


was to be taken, because of his fail- 
ure to procure the policy. Hudson v. 
Hillsworth, 56 -Wash. 243, 105'' P 


463. 
82. Gettins v. Scudder, 71 Ill. 86. 
83. Gettins v. Scudder, supra. 
84, Liability of mortgagee for 

premiums see Fire Insurance § 115. 
85. Mann v. Mann. 49 Ill. A. 472. 
86. Ala.—Curtis v. Curtis, 180 

Ala. 70, 75, 60 S 165 [quot Cyc]. 
Ida.—Miller v. Hunt, 6 Ida. 523, 57 

Pe oilton 
Me.—Snow v. Pressey, 85 Me. 408, 

27 A 272; Stinchfield v. Milliken, 71 

et 567; Pierce v. Faunce, 53 Me. 

Md.—Booth v. Baltimore Steam 
Packet Co., 63 Md. 39. 

Mass.—Long  v. _ Richards, 170 
Mass. 120, 48 NE 1083, 64 AmSR 281; 
Clark v. Wilson, 103 Mass. 219, 4 
AmR 532; Clark v. Washington Ins. 
Co., 100 Mass. 509, 1 AmR 135; White 
v. Brown, 2 Cush. 412; Saunders v. 
Frost, 5 Pick. 259, 16 AmD 394. 

Mich.—Walton v. Hollywood, 47 
Mich. 385, 11 NW 209. 

Minn.—Hamel v. Corbin, 69 Minn. 
223, 72 NW 106. 

N. Y.—Faure v. Winans, Hopk. 283, 
14 AmD 545. But see In re Bogart, 
28 Hun 466 (holding .that a mort- 
gagee has a right to make a payment 
of an insurance premium for the pro- 
tection of the estate mortgaged, and 
to add the amount paid to the mort- 
gage debt). 

Eng.—Dobson v. Land, 4 De G. & 
Sm. 575, 64 Reprint 963, 8 Hare 216, 
32 EngCh 216, 68 Reprint 337; Bel- 
lamy v. Brickenden, 2 Johns. & H. 
137, 70 Reprint 1002; Sclater v. Cot- 
tam, 3 Jur. N. S. 630; Brooke v. 
Stone, 34 LL. J)'Ch. 25t:° But” see 
FG nie v. Lockwood, 9 Jur. N. S. 

[a] Aircraft insurance.——A mort- 
gagee has no implied right to effect 
aircraft insurance at the mortgagor’s 


oo ea Higgins v. Foster, 57 L. Jo. 
87. See Supra § 625; and cases 


infra note 88. 

88. U. S.—Brine v. Hartford F. 
Ins. Co., 96 U.'S: 627, 24°. ed. 858: 
Burgess v. Southbridge Say. Bank, 
2 Wed. 500. 

SS ore cae v. Hotchkiss, 14 Conn. 

Ga.—Robinson v. 


Sulter, 85 Ga. 
875, 11 SE 887. 
Ind.—Hosford v. Johnson, 74 Ind. 


479. 

Iowa.—Barthell v. Syverson, 54 
Iowa 160, 6 NW 178; Fockler v. 
Beach, 32' Iowa. 187. 

Ky.—Allen y. Brown, 62 SW 726, 
PAN il yA Uy fe 

La.—Grunewald We Commercial 


Soap, etc., Manufactory, 49 La. Ann. 
489, 21 S 646. 

Mass.—Carr v. Hodge, 130 Mass. 
55; Montague v. Boston, etc., R. Co., 
124 Mass. 242; Fowley v. Palmer, 5 
Gray 549. 


Mich.—Jehle v. Brooks, 112 Mich. ! 


ee ee a ee 


the mortgaged property, and the mortgagee is com- 
pelled to take out new insurance, he can recover 
the unearned premium from the receiver.®° 
covenant does not make the mortgagor liable for the 
premiums on any greater amount of insurance than 
that specified in the mortgage,®t nor for the cost 
of insurance extending beyond the day for the pay- 
ment of the mortgage.°? 
pay insurance taken out by the mortgagor as a 
part of the consideration of a mortgage has no 
right to charge the mortgagor with a new policy 
taken’ out in his own name after having canceled 


Such a 


A mortgagee agreeing to 


131, 70 NW 440; Walton v. Holly- 
wood, 47 Mich. 385, 11 NW 209; Le- 
land v. Collver, 34 Mich. 418. 
Mo.—McLean v. Burr, 16 Mo. 
240 [aff 94 Mo. 370, 7 SW 423]. 
Nebr.—Sanford  v. Lichtenberger, 
62 Nebr. 501, 87 NW 305; White v. 


A. 


Atlas Lumber Co., 49 Nebr. 82, 68 - 
NW 359. 

N. J.—Neale vy, Albertson, 39 N. J. 
Eq. 382. 

N C.—Overby v. Fayetteville 


Bldg., etc., Assoc., 81 N. C. 56. 
Pa.—Hollis v. Spring Gardén Ins. 
Co. Al2 Phila, 320 
Tenn.—Bowman v. Cleveland Bldg., 
etc., Assoc., (Ch. A.) 59 SW 669. i 
Tex.—Garza v. Western Mortg., 


ete., Co., (Civ. A.) 27 SW 1090. 
Wis.—Northwestern Mut. L. Ins. 
ee v. Drown, 51 Wis. 419, 8 NW 


Eng.—Richards v. Macclesfield, 10: 
Lede Gh, S298 

Ont:—REnglish,; etc., “Inv. | Co: “vy. 

Gray, 8 Ont. Pr. 199; Bethune v. Cal- 
cutt, 3 Grant Ch. 648. 
_ [a] A bondholder who has paid 
insurance premiums to preserve the 
mortgaged Property may enforce a 
lien therefor, although the other 
bondholders secured by the trust 
deed did not know of the payment. 
McLean v. Burr, 16 Mo. A. 240. 

{[b] Abandonment of claim. — 
Where the mortgagee seeks and ob- 
tains a foreclosure of the mortgage 
for the amount due under its terms, 
but without setting up a claim to 
reimbursement for the cost of in- 
Surance procured by him, it will be 
presumed that he has waived or 
abandoned his claim therefor. L’Hote 
v. Dubuch, 26 La. Ann. 717; North- 
western Mut. L. Ins. Co. v. Drown, 
51 Wis. 419, 8 NW 237. 

[c] Rule in Mlinois.—(1) The 
mortgagee is entitled to charge the 
property for insurance obtained by 
him where the mortgage so provides. 
Baker v. Aalberg, 183 Ill. 258, 55 NE 
672; Baker vy. Jacobson, 183 Ill. 171, 
55 NE 724; Loughridge v. Northwest- 
erne Muto Ts Ins Oo. S80) Mila Gras 
NE 153. (2) Where a mortgage pro- 
vided that the mortgagor should keep 
the buildings insured, and out of the 
proceeds of the mortgage sale were 
to be paid all moneys advanced for 
taxes “and other liens,” it was held 
that the mortgagee was not entitled 
to reimbursement for the cost of in- 
surance taken out by him. Culver v. 


ease 180 Ill. 548 54 NE 
312" Cassatt v. Vogel, 14 Mo. A. 
90. Doty v. Oriental Print Works, 
24 R. I. 102, 52) A. 802. 
91. Conover v. Grover, 31 N. J. 
Eq. 539; Madison Ave. Baptist 


Church v. Oliver St. Baptist Church, 
41 N. Y. Super. 369; Garza v. West- 


ern Morte... ete: Cos 1Cbex pCive pA) 
27 Sw 1090. 
92. Garza v. Western Mortg., etc., 


Co, supra. 
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the former policy without authority.’ A provi- 
sion in a mortgage permitting the mortgagee to 
insure the property and add the amount of the 
premiums paid to the mortgage debt does not inure 
to the benefit of an insurance agent who advances 
such premiums for the mortgagor.°* Where the 
mortgagee charges the mortgagor with the cost of 
insurance paid for by him, he should account to the 
mortgagor for any rebate of premium obtained by 
him from the insurance company upon a cancella- 
tion of the policy;®* and so, if the policy is assigned 
to the mortgagee as collateral, the mortgage debt 
paid when due, the insurance canceled, and a return 
premium paid by the company to the mortgagee, 
the latter is bound to pay over to the mortgagor 
the money so received.°® The debtor in a deed of 
trust should be charged with the amount paid by 
the cestui que trust in effecting insurance on the 
property, where the insurance was effected in the 
name of the debtor and with his consent.®” 

Rule under statute. Some statutes®® in effect pro- 
vide that a mortgagee may insure the property at 
the expense of the mortgagor if the latter fails to 
obtain insurance.°® Where a mortgagor has 
complied with a statute requiring hifat to obtain 
insurance,' or where the mortgagee has waived re- 
quirements of the statute,? the mortgagee cannot 
thereafter procure additional insurance at the 
expense of the mortgagor. 

Mortgagee in possession. Although there is au- 
thority to the contrary,’ a mortgagee 1n possession 
in the exercise of his duty and authority to preserve 
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the mortgage property may make reasonable ex- 
penditures for insurance and be reimbursed there- 
for, particularly so where the agreement under 
which he takes possession contemplates such ex- 
penditures.°® 

[§ 628] 8. Proceeds. It appears to be the rule 
that, where a mortgagor is at fault in taking steps 
to collect insurance for a loss under a policy insur- 
ing the mortgaged premises, he cannot hold the 
mortgagee liable for failing to take steps to collect 
the claim,’ nor can he hold the mortgagee lable for 
a loss claimed to have resulted by reason of the 
settlement by the mortgagee for the amount fixed 
by an award of arbitrators, shown to be the rea- 
sonable value of the loss under the policy. But 
it has been held that, where a loss occurs under a 
policy of insurance effected by the mortgagor under 
an agreement so to do and made payable to the 
mortgagee,? and the latter might have collected the 
money if he had been diligent, but delays to act 
until the insurance company has become insolvent, 
the loss must fall on the mortgagee, not on the mort- 
gagor; this on the same principle that is applied 
when a creditor loses a collateral security by neg- 
lecting to collect it.1° Where the mortgaged prop- 
erty has been insured for the benefit of the mort- 
gagee by the mortgagor, the proceeds of the policy 
when paid stand in the place of the property insured 
as security for the mortgage debt,’ and when col- 
lected by the mortgagee he must account therefor; 
the disposition of such funds may be controlled by 
an agreement in the mortgage, or by a subsequent 


93. Miller v. Ward, 111 Me. 134, 
88 A 400, 49 LRANS 122. 


94. In re Sejo Ice Cream Co., 181 
Fed. 627. 

95. Parker v. Smith Charities, 127 
Mass. 499. 

96. Merrifield v. Baker, 9 Allen 


(Mass.) 29; Felton v. Brooks, 4 Cush. 
(Mass.) 203. 


97. Fockler y. Beach, 32 Iowa 187. 
98. See statutory provisions. 
99. Bieber v. Goldberg, 133 App. 


Div.n 20. Wt. NYS) 210: 

{a] Term of insurance.—A_ stat- 
ute authorizing mortgagee to make 
insurance from ‘year to year” on 
failure of mortgagor to do so, and 
providing the premium paid shall be 
secured by mortgage and collectable 
in like manner: as the principal, etc., 
Bives to the holder of a mortgage 
the right to procure insurance from 
year to year, but does not give the 
right: to effect it for a longer term; 
and an assignee of a mortgage can- 
not effect insurance for three years 
and charge the premium paid to 
mortgagor, on it appearing that the 
property was insured when he ac- 
quired the mortgage, and on mort- 
gagor subsequently procuring insur- 
ance. Bieber v. Goldberg, 133 App. 
Dive 20%, il7 INXS) 2. 

1. Heal v. Richmond County Sav. 


Bank, 127 -App, (Dive 428), 111 NYS 
602 [aff 196 N. Y. 549 mem, 89 NE 
1101 mem]. 


2. Heal v. Richmond County Sav. 
Bank, supra. 

3.) .Clarkyv., Smith, wa JINe J. Hq, U2. 

4. Brown v. Crawford, 252 Fed. 
248" Toyneh v. Ryan, 137. Wissie/ 118 
NW 174, 129 AmSR 1040. 

5. Gordon v. Krellman, 207 App. 
Dive Wis, 202 NYS 682. 

[a] Im Tllinois it is held that, 
where a mortgage requires the mort- 
gagor to procure insurance, the mort- 
gagee in possession, on the failure 
of the mortgagor to insure, has the 
right to keep the property insured 
and make the rent pay it. Harper v. 
LON, Oy UNIS dyes be 

6 Generally see Fire Insurance 
§§ 587-597, 681. 


7. See cases infra this note. 

[a] Failure to make proof of loss. 
—Where the mortgagor effected in- 
surance, and retained possession un- 
til her death of a fire policy, which 
then passed into the control of per- 
sonal representatives, the mortgagee, 
although he paid assessments, was 
under no affirmative obligation to 
have the conditions of the policy as 
to proof of loss complied with, hence 
notwithstanding he knew of a fire 
which, during pendency of foreclo- 
sure proceeding destroyed a barn on 
the mortgaged premises, his recovery 
will not be diminished because he 
failed to make proof of loss, although 
the administrator and heirs of the 
mortgagor failed to make proofs of 
loss in time. Whiting v. Lane, 193 
App. Div. 964, 184, NYS 793. 

[b] Prosecuting doubtful claim.— 
Without agreement therefor a mort- 
gagee is not bound to prosecute at 
his own expense a disputed claim for 
insurance on account of a prior pol- 
icy which he had on the building de- 
stroyed. McQuilkin v. Ford, : 101 
Nebr. 474, 163 NW 7638. 

Proof of loss generally see Fire 
Insurance § 472. 

8. Jacob Tome Inst. v. Whitcomb, 
160 Fed. 885, 87 CCA 639. 

[a] Attorney’s fee.—Where, after 
arbitration of the amount of loss on 
certain mortgaged premises payable 
to the mortgagee, the inSurance com- 
panies paid the amount of the award 
into court, and the property mort- 
gaged was worth more than twice 
thé amount of the mortgage, the 
mortgagee was not entitled to deduct 
an attorney’s fee from the amount of 
the award which it accepted in full 
settlement of the loss, against the 
protest of the owner of the premises. 
Jacob Tome Inst. v. Whitcomb, 160 
Fed. 835, 87 CCA 6389. 

9. Sec Fire Insurance §§ 588-590. 

10. Charter Oak L. Ins; Go. v. 
Smith, 43 Wis. 329. 

ll, Fitts v. A. F. Messick Grocery 
Co,, 144 N.C. 468, 57 SE 164; In re 
Besngids: Est., 94 Vt. 149, 109 A 


[a] Duration of character.—lIn- 
surance money when paid stood in 
the place of the property insured as 
security for a mortgage debt, re- 
taining its character as security only 
until applied to the debt by mutual 


consent or operation of law. In re 
Reynolds’ Est., 94 Vt. 149, 109 A 
60. 

[b] Right of junior mortgagee.— 


A grantor at the time of the execu- 
tion of a deed of trust procured a 
fire policy on the building on the 
property conveyed, payable to the 


' trustee as his interest might appear. 


Subsequently she executed a second 
deed of trust to a third person, and 
agreed to keep the buildings insured 
for his benefit. She did not comply 
with the agreement. The building 
was destroyed. The trustee subse- 
quently sold the premises and held 
a balance of the proceeds after the 
payment of the debt secured. The 
fire policy was paid. It was held 
that the third person was entitled 
under the agreement to such part of 
the money paid on the policy as 
would satisfy his debt on obtaining 
the balance in the hands of the 
trustee. Fitts v. A. F. Messick Gro- 
cery Co., 144 N: C. 463, 57 SE 164. 

12. Rutherford v. Sample, 186 Mo. 
A. 469, 171 SW 578. 

13. See case infra this note. 

[a] Provision for replacing prop- 
erty.—Under a mortgage providing 
that the mortgagor dock company 
should keep the buildings insured 
against loss by fire, and that all 
losses should be made payable to 
the trustee for the benefit of the 
owners of bonds secured thereby, 
and should be used by the mort- 
gagor with the consent of the trus- 
tee in repairing or replacing prop- 
erty damaged or destroyed, it was 
held that the mortgagor had the 
right to use the insurance money 
received on account of destruction 
of an elevator, no longer profitable 
to operate, in the erection of a pier 
on the elevator site. U.S. Mortgage, 
etc., Co. v. New York Dock Co., 108 
Misc. 120, 177 NYS 455. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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agreement between the mortgagor and mortgagee.!4 
In the absence of any direction or agreement the 
mortgagee may apply the insurance money to any 
part of the debt.1® 

[§ 629] H. Repairs and Improvements—l1. Duty 
To Make Repairs. A mortgagor in possession will 
not be compelled to repair “mortgaged premises in- 
jured without his fault;'® and he is not bound to 
replace or restore burned buildings unless he has 
covenanted to do so.” If the mortgagee is in pos- 
session, he is not only allowed but ‘is bound to 
make all reasonable and necessary repairs to the 
property, unless its condition is such as to render 
repairs injudicious, in order to keep the estate in 
good condition and prevent its deterioration;'® but 
he is not bound to spend his own moneys in re- 
pairs,’® nor is he bound to make good dilapidations 
eaused by the natural effects of waste and decay 
from lapse of time.?° 

Repairs ordered by municipal authorities. It has 
been held that, where a third person, under author- 
ity of an order from the fire department, entered 


on the mortgaged premises and did work and fur-’ 


nished materials claimed to be necessary to make 
the building secure, he could not subject to his claim 
14. Kirkland v. Arnold, 178 Ala.} 23. 
227, 59 S 162; Troughton v. Dig- 
more Holding Co., 105 Mise. 638, 173 24. 
NYS 659 

Mahoney, 208 Ky. 330, 


15. Holt v. 
270 SW 795. 

16. Campbell v. Macomb, 4 Johns. 
Ch GNS ¥.) 534: 


137 Ala. 301, 
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Foreclosure 
infra § 1003 et seq. 
Ala.—Whetstone v. McQueen, 
34° S 229% 
Freehold Land Mortg. Co. v. Pollard, 
132. Ala. 155, 32 S 630. 

Ark.—Burns v. Williams, 147 Ark. 


608, 228 SW 726; Lesser v. Reeves, 
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the rents and profits in the hands of a receiver ap- 
pointed in foreclosure proceedings, those funds 
being for the benefit of the mortgagee, and that the 
proper remedy was an action against the owner of 
the building.?? 

[§ 630] 2. Compensation for Repairs. On redemp- 


tion?” or accounting, or on foreclosure,** the mort- 


gagee in possession should be allowed credit or 
compensation for the cost of repairs made by him 
upon the estate, to the extent that such repairs were 
proper and necessary;74 but no allowance can be 
made for expenditures for mere convenience or orna- 
ment,?> nor for repairs which were not necessary 
for the preservation of the estate, although they 
may have been beneficial to it,?® or made with a 
view to its yielding a higher profit or bringing a 
larger price at foreclosure sale;?7 and the question 
whether given repairs were ‘‘necessary’’ in this 
sense depends upon the particular circumstances, 
which should be made to appear.?® But a mortgagee 
is not entitled to reimbursement for a repair made 
by him while the mortgaged property was occupied 
by tenants under a lease from the mortgagor which 
required the tenants to keep the property in re- 


pair.?° 
generally see | L. 455, 16 AmD 667. 
Ww. Va.—Liskey vy. Snyder, 66 W. 

Va. 149, 66 SE 702. 

Wis.—-Lynch v. Ryan, 137 Wis. 13, 
118 NW 174, 129 AmSR 1040. 
Eng.—Sandon v. Hooper, 6 Beav. 
246, 49 Reprint 820; Tipton Green 
Colliery Co. v. Tipton Moat Colliery 


American 


17. Breed v. Glasgow Inv. Co., 92 
Fed. 760 [aff 101 Fed. 863, 42 CCA 
61]; Reid v. Tennessee Bank, 1 Sneed 
(Tenn.) 262. 

18. U. S.=—Dexter v. Arnold, 7 F. 
Cas. No.~3,858,' 2 Sumn: 108. 

Ill. Hirsh vy. Arnold, 318 Ill. 28, 
148 NP 882; Clark v. Finlon, 90 Il. 
245; Mosier v. Norton, 83 Ill. 
McCumber v. Gilman, 15 Ill. 381; 
McConnel v. Holobush, 11 Ill. 61; 
Magnusson vy. Charleson, 9 Ill. A. 194. 

Ind. — McCormick vy. Digby, 8 
Blackf. 99. 

Iowa.—Barnett v. Nelson, 54 Iowa 
41, 6 NW 49, 37 AmR 183 


La.—Pickersgill v. Brown, 7 La. 
Ann. 297; 
88 A 400, 49 LRANS 122. 
Md.—Booth vy. Baltimore Steam 
Packet Co., 63 Md. 39. 
Mich.—Barnard_ v Paterson, 137 


Mich. 633, 100 NW 893. 

N. J.—Scherer v. Bang, 128 A 258. 

Eng.—Godfrey v. Watson, 3 Atk. 
518, 26 Reprint 1098; Sandon _ v. 
Hooper, 6 Beav. 246, 49 Reprint 820; 
Hardy v. Reeves, 4 Ves. Jr. 466, 31 
Reprint 239. 

[a] Extent of mortgagee’s duty.— 
(1) The mortgagee is bound to make 
all reasonable and necessary repairs 
upon the property while in his pos- 
session, and he will be responsible 
for the damage occasioned by any 
willful default or gross neglect in 
this respect. Dexter v. Arnold, 7 F. 
Cas. No. 3,858, 2 Sumn. 108; Russel 
v. Smithies, Anstr. 96, 145 Reprint 
811. (2) Mortgagee in possession is 
not bound to expend money on the 
mortgaged premises further than to 
make such repairs as are absolutely 
necessary for protection of estate. 
Scherer v. Bang, (N. J.) 128 A 258. 

19. Carter v. McMillan, (Alta.) 68 
DomLR 653, [1922] 2 WestWkly 187. 

20. Dexter v. Arnold, 7 F. Cas. No. 
3,858, 2 Sumn. 108; Brown v. South 
Boston Sav. Bank, 148 Mass. 300, 19 
NE 382; O’Donnell v. Dum, 10 Oh. 
Dec. (Reprint) 48, 18 CincLBul 203; 
Russel vy. Smithies, Anstr: 96, 145 
Reprint 811; Parkinson a Higgins, 
40 U. C. Q. B. 274. 

21. Wyckoff v. Scofield, 53 N. Y. 
Super. 237. 

22. Redemption 
XXIV in 42 C. J. 


generally see 


142 Ark, 320, 219 SW 15; Morgan v. 
Mahony, 124 Ark. 483, 187 SW 633; 
Green v. Maddox, 97 Ark. 397, 134 
SW 931; Robertson v. Read, 52 Ark, 
3881, 14 SW 387, 20 AmSR 188; Mc- 
Carron_v. Cassidy, 18 Ark. 34. 

Cal.—Hidden v. Jordan, 28 Cal. 301. 

I1l.— Mosier v. Norton, 83 Ill. 519; 
Roberts v. Fleming, 53 Ill. 196; Mc- 
Cumber v. Gilman, 15 Ill. 381; Mag- 
nusson v. Charleson, 9 Ill. A. 194. 

Ind.—Miller v. Curry, 124 Ind. 48, 
24 NE 219, 374; Johnson y. Hosford, 
110 Ind. 572, 10 NE 407. 

Kan.—Logan-Moore Lumber Co. v. 
Bowersock, 100 Kan, 328, 334, 164 P 
156 [cit Cyc]; Cook v. Ottawa Univ., 
14 Kan. 548. 

Ky.—Bowen v. Boughner, 189 Ky. 
107, 224 SW 658; Allen v. Brown, 62 
Sw 726, 23 Kyl 217. 

Md—Booth v. Baltimore Steam 
Packet Co., 68 Md. 39; Hagthorp v. 
Hook; 1 Gill & J. 270. 

Mass.—Fletcher v. Bass River Sav. 
Bank, 182 Mass. 5, 64 NE 207, 94 
AmSR 632; Strong v. Blanchard, 4 
Allen 538; Woodward vy. Phillips, 14 
Gray 132; Sparhawk v. Wills, 5 Gray 
423; Adams v. Brown, 7 Cush. 220; 
Boston Iron: Co. v. King, 2 Cush. 400; 


Reed v. Reed, 10 Pick. 398; Russell 
v. Blake, 2 Pick. 505. 
Minn.—Hggensperger v. Lanpher, 


92 Minn. 503, 100 NW 372; Darling v. 
Harmon, 47 Minn. 166, 49 NW 686. 

Mo.—Stevenson y. Edwards, 98 Mo. 
622, 12 SW 2255. 


Nebr.—Bourgeois v. Gapen, 58 


Nebr. 364, 78 NW 639. 

N. J.—Johns v. Norris, 28 N. J. 
Eq. 147. 

N. Y.—Mickles v. Dillaye, 17 N. Y. 
80; ie tach v. Krellman, 207 App. 


Div. 773, 202 NYS 682; Faulkner vy. 
Cody, 45 Misc. 64, 91 NYS 633; Moore 
v. Cable, 1 Johns. Ch: 385. 

Oh.—O’Donnell v. Dum, 10 Oh. Dec. 
(Reprint) 48, 18 CincLBul 203. 

Okl.—Gillett v. Romig, 17 Okl. 324, 
87 P 325) [app dism 205 U.S. 5385 
mem, 27 SCt 789 mem, 51 L. ed. 919 
mem]. 

Or.—Colgan vy. Farmers’, etc., 
Bank, 59 Or. 469, 106 P 1134, 114 P 
460, 117 P 807; Adkins v. Lewis, 5 
Or. 292 

Pa.—Harper’s App., 64 aa 315; 
Lysle v. Williams, 15 Serg. & R. 135. 

S. C.—Lowndes v. Chisolm, 12 S. C. 


Coe Che Dr 1922 

Ont.—Bullen vy. Renwick, 9 Grant 
Ch. 202. 

[a] Ground for allowance.—The 
allowance is not made for expend- 
iture, but for the benefit which the 
mortgagor actually receives from the 
expenditure. MacFarlane vy. Thomp- 
son, 241 Mass. 486, 135 NE 869. 

{[b] Allowance held proper. —A 
mortgagee in possession was held 
properly credited with the cost of 
replacing a show window, and other 
damage, caused by an’ automobile 
crashing into the front of the buiid- 
ing, where such expenditures could 
not be recovered from the automobile 
owner or tenant. Gordon v. Krell- 
man. 207, Appe Div. (1ils.82 0272 NYS: 
682. 

25. Bowen vy. Boughner, 189 Ky. 
107, 224 SW 653; Woodward v. Phil- 
lips, 14 Gray (Mass.) 132. 

26. Ark.—Burns v. Williams, 147 
Ark. 608, 228 SW 726. 

Cal.—Hidden v. Jordan, 28 Cal. 301. 

Iowa.—Whitley v. Barnett, 151 
Iowa 487, 131 NW _ 704. 

Ky —Bowen y. Boughner, 189 Ky. 
107, *o34 SW 653. 

Me.—Ruby v. Abyssinian Religious 
Soc., 15 Me. 306. 

Mich.—Barnard v. Paterson, 137 
Mich. 633, 100 NW 893. 

N. Y.—Quin v. Brittain, Hoffm. 353. 

27. Bowen v. Boughner, 189 Ky. 
107, 224 SW 6538; Pletcher v. Bass 
River Sav. Bank, 182 Mass. 5, 64 NE 
207, 94 AmSR 632; Clark v. Smith, 
TING Jods did” 

28. Bowen v. Boughner, 189 Ky. 
107, 224 SW 653; Lash v. Lambert, 
15 Minn. 416, 2 AmR 142. 

29. Eggensperger v. Lanpher, 92 
Minn. 503, 100 NW 3872; Harper’s 
App., 1 LegGaz (Pa.) 212. 

[al Agreement authorizing mort- 
gagee to deduct repairs from rent.— 
Where a mortgagee obtained control 
of the mortgaged premises under an 
agreement authorizing him to deduct 
from the rent collected by him the 
amount of repairs made upon the 


premises, such agreement does not 
have the effect of abrogating an 
agreement in a lease between the 


mortgagor and the tenant whereby 
the latter was required to keep the 
premises in repair, but refers to such 
repairs aS might be necessary in 
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[§ 631] 3. Improvements—a. In General. 
general rule improvements on mortgaged land inure 
to the benefit of the mortgagee,*° and a mortgagor 
remaining in possession can set up no adverse claim 
or right as against the mortgagee for such improve- 
ments, nor claim any abatement or reduction of 
the mortgage debt on account of their cost;?* and 
the same rule applies to a purchaser of the equity 
of redemption,*? to a lessee of the mortgaged prem- 
ises,** and to a third person who enters and makes 
improvements without license or title;** a mortgagee 
may, however, be estopped by his apparent acquies- 
cence from depriving a third person of the benefit 
of an improvement erected in good faith under 
There is nothing in the 
mortgagee’s position merely as such to make him 
responsible for the cost of improvements made or 
ordered by the mortgagor, or to give third persons 
a right of action against him for labor or materials 
furnished in connection with such improvements,*° 


license from the owner.*® 
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thereon.?°? 


nor is the mere fact that the mortgagee has made 


case the contract of lease should be- 
come terminated. Eggensperger v. 
Lanpher, 92° Minn. 503, 100 NW 372. 
- SO. See supra § 404. 

Cal.—Union Water Co. v. Mur- 
22 Cal: ah 


31. 
phy’s Flat Fluming Co., 

Conn.—Ensign v. Batterson, 
Conn. 298, 36 A 51. 


Ill.—MecCumber y. Gilman, 15 Ill. 
381; Mann v. Mann, 49 Ill. A. 472. 
Ind.—Catterlin v. Armstrong, 79 


Ind. 514; Vannoy v. Blessing, 36 Ind. 


349. 
Me.—Holmes v. Morse, 50 Me. 102; 


Heath v. Williams, 25 Me. 209, 43 
AmD 265. 

Md.—Dougherty v. McColgan, 6 
Gill & J. 275... 

Mass.—Childs v. Dolan, 5 Allen 


319; Hunt v. Hunt, 14 Pick. 374, 25 
AmD 400. 

N. C.—Wharton v. Moore, 84 N. C. 
479, 37 AmR 627; Phillips v. Holmes, 
78 N; GC. 191. 

Vt.—Kendall v. Tracy, 64 Vt. 522, 
24 A 1118. 

Va.— Wood v. Krebbs, 33 Gratt. (74 
Va.) 685. 

Eng.—Norris v. Caledonian Ins. 
Cone Ra Suet Gen on Ut Secu NLALO: 
v. Lebrun, 25 RevLegNS 458 (hold- 
ing that a person who, after consent- 
ing to a sale with power of repur- 
chase, makes improvements to the 
sold estate, thereby, incurring ex- 
pense, has a right to be reimbursed 
if he renounces his right to repur- 
chase the property and the buyer 
accepts this renunciation). 

{a] The statute allowing compen- 
sation to tenants in real actions for 
buildings or improvements made or 
erected on the premises, in certain 
circumstances, is not applicable to 
the case of improvements made by a 
mortgagor or any person claiming 
under him. Haven y. Adams, 8 Allen 
(Mass.) 363. 

[b] As against purchase at sale 
under mortgage.—A mortgagor can- 
not claim the benefit of improve- 
ments as against one having title 
through a sale under the mortgage. 
Vannoy v. Blessing, 36 Ind. 349. 

32. Tripe v. Marcy, 39 N. H. 439; 
Moulton vy. Cornish, 61 Hun 446, 16 
NYS 267,21 NYCivProe 353 [rev on 
other grounds 1388 N. Y. 133, 33 NE 
842, 20 LRA 370]. See Wood v. 
Krebbs, 33 Gratt. (74 Va.) 685 (where 
in a suit by a creditor, secured by 
a deed of trust, the petition of a pur- 
chaser for value, with only con- 
structive notice of the deed of trust, 
to be allowed compensation for im- 
provements, was held properly denied 
in view of the fact that the total 
rental value of the land while in the 
possession of the petitioner exceeded 
the value of the permanent improve- 
ments made by him). 

[a] Rule in lLonisiana.—(1) <A 


; possessor” 


purchaser of property’ Subject to a 
mortgage, although it contains the 
pact de non alienando, is a 
within the meaning of 
Code art 3407, entitling third 
possessors of mortgaged land to 
compensation for their improve- 
ments to the extent to which they 
have enhanced the value of the mort- 
gage security. Citizens’ Bank v. Mil- 
ler, 45 La. Ann. 493, 12 S 516, 44 La. 
Ann, 199, 10 Sxvrgo.. (2) In _prorating 
values between the makers of im- 
provements on lands and a claimant 
under a mortgage thereon,- the re- 
spective values of the land and the 
improvements are ascertained, and 
the latter receives the value which 
the land bears relatively to the 
amount of the sale, and the former 
the value.of the improvements, con- 
sidered in the same way. Taylor v. 
Marshall, 43 La. Ann. 1060, 10 S.368. 

Co WElaAvelie Vor) BOStOM, mucte..  Hkt. 
Corp., 8 Allen (Mass.) 369. 

34. Price v. Weehawken Ferry 
Co,, 21 N. J. Eq. 31; Merriam, v., Bar- 
tonse Avie Oli, 

35. Masterson v. West End Nar- 
row Gauge R. Co., 72 Mo. 342. 

36. Holmes v. Morse, 50 Me, 102; 
Zemier v. Beacon Inv. Assoc., 933 
Mass. 507, 122 -NE 719. 

[a] To charge mortgagee of ga- 
rage premises on implied contract 
to pay for installing a heating plant, 
it must appear that work was per- 
formed under circumstances ° war- 
ranting finding that contractor ex- 
pected mortgagee would pay for it, 
and that mortgagee permitted such 
expectation and allowed contractor 
to act without objection. Zemier v. 
Beacon Inv. Assoc., 232 Mass. 507, 
22. NMST19. 

37. Zemier y. Beacon Inv. Assoc., 
supra. 
igen Gardner vy. Diedrichs, 41 Ill. 

39. Gardner v. Diedrichs, supra. 

40.. Union (Mut. IL. , Ins. ‘Co. .-v. 
Campbell, 95 Ill. 267, 85 AmR 166. 

41. U. S.—Gordon v. Lewis, 10 F. 
Cas. No. 5,6138,,2 Sumn. 148. 

Ala.—Whetstone v. McQueen, 137 
Ala. 301, 84 S 229; American Free- 
hold Land Morte. Co. v. Pollard, 132 
Ala. 155, 32 S 680; Gresham vy. Ware, 
(Le SEW esi 

Ark.—Burns vy. Williams, 147 Ark. 
608, 288 SW 726; Morgan v. Mahony, 
124 Ark. 483, 187 SW 633; Robertson 
v. Read, 52 "Ark, 881, 14 SW 387, 20 
AmSR 188; McCarron vy. Cassidy, 18 
Ark. 34. 

Cal.—Malone v. Roy, 107 Cal. 518, 
40 P 1040; Mahoney v. Bostwick, 96 
(Gels “eit 30 P 1020, 31 AmSR 175: 
aden vy. Jordan, 32 Cal. 397, 28 Cal. 


28, 
Equitable Trust Co. v. 


Civ. 


Ill.— Hirsh yv. Arnold, 318 Tl. 
148 NE 882; 


“third | 


bh 
bs iW ' 
i a | 


[§§ 631-632 


entry for the purpose of foreclosure sufficient to 
charge it with liability.** 
gagees, one who enters and makes valuable improve- 
ments cannot compel the other, by an action at law, 
to contribute to the expense, except in so far as 
the improvements may be regarded as repairs nec- 
essary to the preservation of the property;** but in 
equity he has a right to reimbursement to the extent 
to which the price of the property was enhanced 
by the improvements.*® 
not the beneficial owner of the premises mortgaged, 
the real owner should pay for improvements made 


As between joint mort- 


Where the mortgagor is 


[§ 632] b. By Mortgagee in Possession—(1) Right 
to Compensation—(a) In General. 
possession has no right to make permanent and valu- 
able improvements on the land, and cannot claim 
compensation for their cost, over and above what 
may have been necessary for the proper repair and 
preservation of the estate,*4 unless the expenditure 


A mortgagee in 


Fisher, 106 Ill. 189; McCumber v. 
Gilman, 15 Tl. 38is" MeConnel vive 
Holobush, 11 Ill. 61; Smith’ vy. Sines 
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Ind.—Miller y. Curry, 124 Ind. 48, 
24 NE 219, 374; Marshall v. Stewart, 
80 Ind. 189. 

Iowa.—Fort v. Colby, 165 Iowa 95, 
144 NW 393; Kinkead v. Peet, 153 
Iowa 199, 132 NW 1095; Montgomery 
v. Chadwick, 7 Iowa 114. 


Kan.—Cook v. Ottawa Univ., 14 
Kan. 548. } 
Ky.—Bowen v. Boughner, 189 Ky. 


107, 224 SW 653; Hopkins vy. Stephen- 
son, 1.J. J.,Marsh. 341. 

La.—Pickersgill v. % Tuas 
Ann, 297. 

Me.—Sposedo v. Merriman, 111 Me. 
530, 90 A 3887; Miller v. Ward, 111 
Me. 134, 88 A 400, 49 LRANS 122; 
Bradley v. Merrill, 91 Me. 340, 40 A 
132, 88 Me. 319, 34 A 160; Rowell v. 
Jewett, 73 Me. 365. 

Md.—Dougherty  v. 
Gill So sine 2.5. 

Mass.—Merriam y. Goss, 139 Mass. 
77, 28 NE 449; Reed v. Reed, 10 Pick. 
398; Russell v. Blake, 2 Pick. 505. 
1 oe ees v. Cottrell, 13 Minn. 

Nebr.—White v. Atlas Lumber Co., 
49 Nebr. 82, 68 NW 359. 

N. J.—Seacoast Real Hist (Covawa 
American: Timber Co., 92 ING JJ dae 
219, 113 A 489 [rev 89 N. J. Eq. 293, 
104 A. 4387]; Clark v. Smith, 1 N. J. 
Eq. tah. 

N. Y.—Shelley v. Cody, 187 N. Y. 
166, 79 NE 994; Mickles v. Dillaye, 17 
N.Y. 80; Decker v. Zeluff, 23 App. 


Brown, 


McColgan, 6 


Div. 107, 48 NYS 385; Moore v. Cable, 
L Johns. Ch. 385. 

N. C.—Wilson v. Fisher, 148 N. CG 
535, ae SE 622. 

N. D.—Security State Bank v. 
Kramer, 198 NW 679. 

Or.—Caro v. Wollenberg, 83 Or. 


311, 163 P 94; Adkins v. Lewis, 5 Or. 


292. 
Pa.—Harper’s App., 64 Pa. 315. 
Tex.——Bomar,. Vv.) Smithy (Give = Ao 


195 SW 964, 

Wis.—Lynch v. Ryan, 13 Wis. 13, 
18, 118 NW 174, 129 AmSR 1040 [cit 
Cyc]; Green v. Dixon, 9 Wis. 532. 

Ont.—Romanes y. Herns, 22 Grant 
Ch, 469; Harrison v. Jones, 10 Grant 
Ch. 99. 

[a] Reason for rule.— “A con- 
trary holding under such circum- 
stances would mean that at his dis- 
cretion a mortgagee. can put im- 
provements upon real estate to such 
an extent as to render it impossible 
for the mortgagor to redeem. His 
additions might vastly enlarge the 
value of.the land, but prevent re- 
demption by the mortgagor for want 
of funds to meet the increase though 
he might be able to pay the original 
debt. It would practically destroy 


Tr 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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_ improvements.*® 


[§ 633] (b) As Affected by Good Faith. If a per- 
son has actually the rights of a mortgagee in pos- 


the debtor’s right of redemption but 


leave intact the creditor’s right to 
foreclose.” Caro v. Wollenberg, 83 
Ori-311, 818; 163 BP. 94: 

{b] Failure to make formal ob- 


jection.—One entitled to redeem fron) 
a mortgage is not rendered liable for 
unreasonable improvements made by 
the mortgagee in possession by the 
mere fact that he knew they were 
in progress and did not formally 
object. Merriman y. Goss, 139 Mass. 
77, 28 NE 449. 

{c] Invalid purchase of equity of 
redemption.—A mortgagee who has 
bought in the equity of redemption 
under such circumstances that the 
transaction will not be sustained in 
equity is not entitled to compensa- 
tion for improvements as against 
the mortgagor. Hall vy. Lewis, 118 
N.C. 509, 24 SE’ 209. 

{d] Improvement made pending 
appeal.—The fact that the mortgagee 
did not make improvements until 
after he had obtained a judgment 
quieting his title will not entitle him 
to recover for their value, where the 
mortgagor appealed and the judg- 
ment was reversed. Malone v. Roy, 
107 Cal. 518, 40 P 1040. 

[e] Expenditures for improve- 
ments held not allowable.—(1) Hrec- 
tion of carding and fulling mill on 
grist-mill property. Kerby v. Kerby, 
5 Grant Ch. (Ont.) 587. (2) Repair- 
ing dike of the United States gov- 
ernment and filling in between the 
dike and the fast land for purpose of 
reclaiming tidal land. Seacoast Real 
Est. Co. v. American Timber Co., 92 
N. J. Eq. 219, 113 A 489 [rev 89 N. 
JP Ha” 293,7104 A=437 1]. 

[f] Expenditures held allowable. 
—(1) Building of cesspool where the 
old cesspool was inadequate. Mac- 
Farlane v. Thompson, 241 Mass. 486, 
135 NE 869. (2) Completion of un- 
finished building. Miller v. Ward, 
111 Me. 134, 88 A 400, 49 LRANS 122; 
MacFarlane v. Thompson, supra; 
Gilpin v. Brooks, 226 Mass. 322, 115 
NE 421. (3) Current renovations 
and repairs necessary for the con- 
tinuance of the income of a build- 
ing held as an income producing 
property. Gordon v. Krellman, 207 
App. Div. 773, 202 NYS 682. (4) 
New boiler necessary for operation 
of heating plant. Hays v. Christian- 
sen, 105 Nebr. 586, 181 NW 379. 

{g] English rule—(1) If a mort- 
gagee in possession has reasonably 
expended money in permanent im- 
provements on the property, he is 
entitled, on prima facie evidence to 
that effect, to an inquiry whether the 
outlay has increased the value of the 
property, and if so, he is entitled to 
compensation to the extent to which 
the improvements have enhanced the 
value. Henderson v. Astwood, [1894] 
A. GC, 150; Shepard v. Jones, 21 Ch. 
D. 469; Powell v. Trotter, 1 Dr. & Sm. 
388, 62 Reprint 428; Scholefield v. 
Lockwood, 9 Jur. N. S. 1258; Quar- 
rell y. Beckford, 1 Madd. 269, 56 Re- 
print 100, 14 Ves. Jr. 177, 33 Reprint 
488; Webb v. Rorke, 2 Sch. & Lef. 
661; Houghton y. Sevenoaks Estate 
Co., 33 Wkly. Rep. 341. (2) In such 
case it is immaterial whether the 
mortgagor had notice of the expend- 
jiture; notice to the mortgagor is only 
material when the expenditure is un- 
reasonable, for the purpose of show- 
ing that he acquiesced in it. Shepard 
vy. Jones, .21 Ch: DD. 469)-"" (3). But-a 
mortgagee in possession is not justi- 
fied in increasing the value of the 


was authorized or consented to by the mortgagor,!? 
or was justified by peculiar circumstances in the 
particular case,** as for instance where equitable 
relief is sought after a long lapse of time;** or 
where the property is to be sold, the mortgagee is 
sometimes allowed compensation to the extent that 
the value of the property has been enhanced by the 
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estate by improvements so as to 
cripple the mortgagor’s power of re- 
demption. Sandon v. Hooper, 6 Beav. 
246, 49 Reprint 820. (4) A second 
mortgagee who is in possession of 
the mortgaged property and spends 
money in permanent improvements 
is not entitled, as against the first 
mortgagee, to any charge on the 
property for the money so expended. 
Landowners West of England, etc., 
Land Drainage, ete., Co. v. Ashford, 

U6 Chy De 411: 
42. Ark.—Harrill v. Stapleton, 55 

Ark. 1, 16 SW 474. 
Some wld 


Ill.—Roberts v. 
196. 

Iowa.—McGuire v. Halloran, 188 
Iowa 479, 176 NW 3878; Fort v. Colby, 
165 Iowa 95, 144 NW 393; Kinkead v. 
Peet. [53 slowar 199, -b32— Nw 10955 
Gleiser v. McGregor, 85 Iowa 489, 
52 NW 366; Montgomery vy. Chad- 
wick, 7 Iowa 114. 

Ky.—Bowen v. Boughner, 189 Ky. 
107, 224 SW 653. 

Oh.—O’Donnell v. Dum, 10 Oh. Dec. 
(Reprint) 48, 18 CincLBul 203. 

Okl..—Gillett v. Romig, 17 Okl. 324, 
87 P 325 [app dism 205 U: S. 535 
mem, 27 SCt 789 mem, 51 L. ed. 919 


Fleming, 


mem]. 
Tex.—Bomar v. Smith, (Civ. A.) 
195 SW 964. 


Vt.—Brighton v. Doyle, 64 Vt. 616, 
25 A 694 

Wis.—Lynch v. Ryan, 137 Wis. 138, 
18, 118 NW 174, 129 AmSR 1040 [cit 
Cyc. 

Eng.—Ex p. Smith, 2 Deac. 236. 

Ont.—Brotherton v. Hetherington, 
23 Grant Ch. 187. 

43. Ill—Halbert v. 233 
Till. 531, 84 NE 704. 

Iowa.—Montgomery v. Chadwick, 7 
Iowa 114. 

Ky.—Bowen v. Boughner, 189 Ky. 
0a “334 SW 653. 

C.—Wilson v. Fisher, 148 N. C. 
535, 62 SE 622. 

Can.—Manitoba Lumber Co. v. 
Emerson, 6 WestWkly 1450 [dism 
app 18 B. C. 96, 14 DomLR 390]. 

Ont.—Patterson v. Dart, 24 Ont. 
L. 609, 3 OntWN 127, 20 OntWR 213 
Nes app 2 OntWN 429, 17 OntWR 

766]. 


Turner, 


See Desjardins v. Bastien, 4 Que. 
Pr. 264 (holding that improvements 
were not proved). 

[a] Burden of proof.—(1) In or- 
der that a mortgagee in possession 
may recover for improvements 
placed upon the property, the burden 
is on him to show that the improve- 
ments were permanent and useful 
and added to the value of the estate. 
Bowen v. Boughner, 189 Ky. 107, 224 
SW 653. (2) A mortgagee in posses- 
sion who has made expenditure in 
the way of permanent improvements 
not falling within such terms as 
“just allowances” or ‘‘necessary re- 
pairs’? must allege and prove to the 
court the substantial facts upon 
which he alleges a claim therefor. 
Manitoba Lumber Co. v. Emerson, 
(Can.) 6 WestWkly 1450 [dism app 
18 B.C: 96, 14 DomiLRe 3907; 

[b] 
redemption.—A mortgagee must not 
proceed with permanent improve- 
ments in the face of a suit for re- 
demption. Manitoba Lumber Co. v. 
Emerson, (Can.) 6 WestWkly 1450 
[dism app 18 B. C. 96, 14 DomLR 


390]. : 

44. Roberts v. Fleming, 53 III. 
196; Montgomery v. Chadwick, 7 
Iowa 114; Wilson v. Fisher, 148 N.C. 


After beginning of suit for: 
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session of real property, but makes improvements 
under the honest, although mistaken, belief that he 
has acquired the absolute title, he will be entitled 
to compensation for the cost of such improve- 
ments;** but it has been held that the measure of 
eredit allowable in such a case is the increased 
vendible value of the property.*” And there is some 
authority for the rule that a person occupying land 
under such circumstances is not entitled to recover 
the value of permanent improvements.*% 


5385, 62 SE 622; Patterson v. Dart, 
24 Ont, L. 609, 3 OntWN 127, 20 
OntWR 213 [dism app 2 OntWN 429, 
17 OntWR 766]. 

45. Halbert v. Turner, 233 Ill. 531, 
84 NE 704. 

[a] Money expended for summer 
fallowing prima facie increased the 
selling price of property and the 
mortgagee in possession was after 
sale entitled to-a reference to ascer- 
tain to what extent it actually did 
so. Waterloo Mfg. Co. v. Holland, 
10 Sask. EL. 300, 36 DomLR 216, 
[1917] 3 WestWkly 198. 

46. Conn.—PEnsign  v. 
68 Conn. 298, 386 A 51. 

Ga.—McPhee v. Guthrie, 51 Ga. 83. 

Ill.— Blair v. Chamblin, 39 Ill. 521, 
89 AmD 322; Bradley v. Snyder, 14 
Ill. 2638, 58 ‘AmD 564; McConnel v. 
Holobush, iP eh (6 18 

Iowa.—McGuire v. Halloran, 182 
Iowa 209, 160 NW 368, 165 NW 405; 


Batterson, 


Montgomery Va Chadwick, 7 Iowa 
Kan.—Holmes v. Holt, 90 Kan. 
(74)) 136 2 (246,692 .Kany 254, 139° P 


HOBO; M8 WKans 32 142 S369. 
Md.—Jones v. Jones, 4 Gill 87; 
Dougherty v. McColgan, 6 Gill & J. 
275; Hagthorp v. Hook, 1 Gill & J. 
270; Hepburn v. Sewell, 5 Harr. & J. 
211, 9 AmD 512; Davis v. Simpson, 
5 Harr. & J. 147, 9 AmD 500; Neale 
v. Hagthrop, 3 Bland 551; Rawlings 
Me Carroll, 1 Bland 75; Strike’s Case, 
iL 


Bland 57; Rawlings v. Stewart, 

Bland 22. 

Mass.—McSorley v. Larissa, 100 
Mass. 270. 


pee tee v. Cottrell, 13 Minn: 
goto Bollinger v. Chouteau, 20 Mo. 
Nebr.—Cram v. Cottrell, 48 Nebr. 
yon 67 NW 452, 58 AmSR 714 
H.—Pearson v. Gooch, 69 N. H. 
BTL, “45 A 406. 
N. Y.—Hubbell v. Moulson, 53 N. 
Y. 225,18 AmR 519; Mickles v. Dil- 
laye, 17 N. Y. 80; Fogal we Pirro, ey 


AbbiPre e113 Howell v. Baker, 4 
Johns. Ch. 118. 

N. C.—Gillis v. Martin, 17 N. GC. 
470, 25 AmD 729 

Pa. —Harper’s ‘App., 64 Pa. 315. 


Vt.—Howard v. Clark, 72 Vt. 429, 
48 A 656; Brighton v. Doyle, 64 Vt. 
616, 25 A 694; Morgan v. Walbridge, 
56 Vt. 405. 


W. Va.—Liskey v. Snyder, 66 W. 
Va. 149, 66 SE 702. 
Ont.—Patterson v. Dart, 24 Ont. 


L. 609,°3 OntWN 127, 20-OntWR 213 
[dism app 2 OntWN °429, 17 OntWR 
766]; Greisman v. Rosenberg, 13 
OntWN 382; Carroll v. Robertson, 15 
Grant Ch. 173; Paul. v. Johnson, 12 
Grant Ch. 474. 

47. Moore v. Williamson, 201 Ky. 
561, 257 SW 711. 

[a] The cost of improvements is 
not the measure of credit allowable 
to occupant but nevertheless that 
cost may be considered in determin- 
ing whether and to what extent 
vendible value of property has been 
increased. Moore v. Williamson, 201 
Oot PE SONNE el 

48. Green v. Maddox, 97 Ark. 397, 
134 SW 931. 

[a] Recovery denied.—An unre- 
corded deed to J was, as disclosed 
thereby, an equitable mortgage from 
which plaintiff was entitled to re- 
deem, and J was a mortgagee in pos- 
session. J deeded the land as his 
own and his grantees deeded it to 
defendants, who received the deed 


648 [41 C.J.] 

[§ 634] (c) Under Absolute Deed as Mortgage. 
Where a deed, although absolute in form, was in- 
tended by both the parties to be merely a security 
for a debt,*® the grantee, going into possession, is 
in the position of a mortgagee in possession, and 1s 
not ordinarily entitled to be reimbursed for improve- 
ments made by him on the land.®° But an allow- 
ance for improvements has been held proper under 
such a deed where the understanding and _ belief 
of both parties was that the transaction was an 
absolute sale®! or that the mortgage would never 
be redeemed,®? or where there was an agreement for 
the allowance of the cost of the improvements,** 
or where the improvements were made by a pur- 
chaser from the grantee on the supposition and 
belief that such grantee had a perfect title to sell 
and that he had acquired it.>* 

[§ 635] (2) Rent on Improvements. On account- 
ing by a mortgagee in possession if he is allowed 
credit for improvements made by him, he must ac- 
count for the rental value of the premises at a 
proportionately higher rate;°> but if his claim for 
improvements is disallowed, he cannot be charged 
with the higher rental value attributable to the in- 
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crease in value of the whole property in consequence 
of such improvements.°® 

[§ 636] c. By Purchaser at Foreclosure Sale. 
Generally, after a foreclosure sale, one seeking to 
redeem from the purchaser or party in possession 
must pay for improvements made in good faith.** 
The purchaser of the property, whether the mort- 
gagee or another, at a foreclosure sale which he 
believed to be valid and effective to convey the 
absolute title to him, but which is afterward shown 
to be void or voidable, is entitled to compensation 
for improvements.°® Compensation will be denied, 
hewever, where the purchaser making the improve- 
ments had notice of the rights of other persons,°® 
or where the improvements were made after the 
filing of the bill to redeem.®° 

[§ 637] I. Injuries to Property and Actions There- 
for—l. Waste or Other Injury by Mortgagor. A 
mortgagee may maintain an action for damages 


‘against the mortgagor or his grantee for acts of 


waste or spoliation committed upon the mortgaged 
premises, which have resulted in impairing the se- 
curity of the mortgage,®! or which have so impaired 
the value of the property that it does not realize 


in good faith and occupied the land. 
It was held that defendants cannot 
recover the value of permanent im- 
provements made by J, but only the 
cost of ordinary repairs made by him 
on existing improvements. Green 
v. Maddox, 97 Ark. 397, 134 SW 931. 


49. See supra §§ 64-153; and 
eases infra note 50. 
50. Malone v. Roy, 107 Cal. 518, 


40 P 1040; Mahoney v. Bostwick, 


Cal. 53,30. P £020, 31-AmSR 175; 
Miller v. Curry, 124 Ind. 48, 24 NE 
219, 374. See McAbee v. Harrison, 


50 S. C. 39, 27 SE 539 (holding that, 
where a creditor in possession of 
land as security for a debt under an 
oral agreement providing that he 
should have the legal title, made im- 
provements on the land merely un- 
der the expectation and belief that 
it would never be redeemed, he is 
not entitled to ¢ompensation therefor 
on redemption by the owner). 

[a] In New York the rule in such 
eases is that the grantee, on a re- 
demption by the grantor, will be al- 
lowed for repairs and improvements 
on the premises only so far as may 
be necessary to offset a claim on the 
part of the grantor for compensa- 
tion for the use and occupation of 
the premises. Foley v. Foley, 15 
App. Div. 276, 44 NYS 588. 

51. Harper’s App., 64 Pa. 315. 

52. Blair v. Chamblin, 39 Ill. 521, 
89 AmD 322. 

58. See infra this note. 

[a] Agreement made by widow 
of grantor.—Where redemption is 
effected by the widow and heirs of 
the deceased grantor, and the widow 
has agreed to allow the grantee the 
cost of his improvements, and the 
heirs, although informed of such 
agreement, have not objected, the 
grantee may recover for improve- 
ments. Harrill v. Stapleton, 55 Ark. 
1, 16 SW 474. 

Miller v. Thomas, 14 Ill. 428. 

55. Montgomery v. Chadwick, 7 
Iowa 114; Gillis v. Martin, 17 N. C. 
470, 25 AmD 729; Constable v. Guest, 
6 Grant Ch. (Ont.) 510. 

56. Ala.—American Freehold Land 
Mortg. Co. v. Pollard, 132 Ala. 155, 
32. S 630. 

Ind.—Catterlin v. 
Ind. 514. 

Iowa.—Montgomery v. 
7 Iowa 114. 

Ky.—Bowen v. Boughner, 189 Ky. 
107, 224 SW 653; Hopkins y. Stephen- 
SOM ned): Marsh. 341. 

Ma. —Hagthorp, v. Hook, 1 Gill & 
J. 270. 

N. Y.—Bell v. New York, 10 Paige 


Armstrong, 79 


Chadwick, 


49; Moore v. Cable, 1 Johns. Ch. 385. 

Vt.—Howard v. Clark, 72 Vt. 429, 
48 A 656, 

Ont.—Romanes v. Herns, 22 Grant 
Ch. 469. 

57. Ala.—Williams v. Rouse, 124 
Ala. 160, 27 S 16; Prichard vy. Swee- 
ney, 109 Ala. 651, 19 S 730; Cramer 
v. Watson, 73 Ala. 127. 

Conn.—Ensign v. Batterson, 68 
Conn, 2938, "SGV 51, 

Iowa.—American Buttonhole, etc., 
Co. v. Burlington Mut. L. Assoc., 68 
Iowa 326, 27 NW 271; Poole v. John- 
son, 62 Iowa 611, 17 NW 900. 

Mich.—Cusick  v. Spencer, 149 
Mich. 434, 112 NW 1111. 

Mo.—Stevenson v. Edwards, 98 
Mo. 622, 12 SW 255. 

Nebr.—Higginbottom v. Benson, 24 
Nebr. 461, 39 NW 418, 8 AmSR 211; 
Jones v. Dutch, 3 Nebr. (Unoff.) 673, 
92 NW 735. 

Ont.—Weaver v. Vandusen, 27 
Grant Ch. 477; McLaren v. Fraser, 17 
Grant Ch. 567; Carroll v. Robertson, 
LopGraney (Chey lie 

But see Goodrich v. Friedersdorff, 
27 Ind. 308 (holding that a purchaser 
of the equity of redemption who re- 
deemed the property from the mort- 
gagee who had purchased at the 
foreclosure sale under his mortgage 
was not entitled to compensation for 
improvements as against creditors 
who had a judgment lien on the 
equity of redemption). 

[a] Rents and profits.—Where a 
purchaser has made improvements 
under such circumstances that the 
law regards them as his own prop- 
erty, he should not be charged with 
rents and profits arising from such 
improvements. Poole v. Johnson, 62 
Iowa 611, 17 NW 900. 

58. U. S.—Hicklin v. Marco, 46 
Fed. 424 [aff 56 Fed. 549, 6 CCA 10]. 

Ala.—American Freehold Land 
Morte, Cov. Pollard, pas2mAlay vib. 
32. S 680. 

Iowa.—Stillman yv. Rosenberg, 78 
NW 913. 

Fi a ae aa v. Cottrell, 18 Minn. 

Nebr.—Jones v. Dutch, 38 Nebr. 
(Unoff.) 6738, 92 NW 735. 

N. H.—Pearson v. Gooch, 69 N. H. 
571, 45 A 406. 

N. Y.—Kendall v. Treadwell, 5 
AbbPr 16, 14 HowPr 165; Benedict: v. 
Gilman, 4 Paige 58. 

Wis._-Green. v. Dixon, 9 Wis. 533. 

Ont.—McLaren vy. Fraser, 17 Grant 
Chi 67. 

[a] Extent of compensation.—In 
such a case taxes, repairs, and im- 
provements charged must not exceed 


rents and profits received. Cornelius 
v. Bishop, 205 Ala. 503, 88 S 592. 

[b] Fraudulent sale.—A mortga- 
gee who purchases at a fraudulent 
sale, made without a decree of fore- 
closure, is not entitled to compensa- 
tion for improvements made by him 
on the land. Gunn v. Brantley, 21 
Ala. 633. 

59. Coleman v. Witherspoon, 76 
Ind. 285; Moulton v. Cornish, 61 Hun 
438, 16 NYS 267, 21 NYCivProc 353 
[rev on other grounds 138 N. Y. 133, 
33 NE 842, 20 LRA 370]; Souther- 
land v. Merritt,.120 N. C. 318, 26 SH 
814; Witt v. Grand Grove U. A. O. of 
D., 55 Wis. 376, 13 NW 261. 

[a] For instance a junior mort- 
gagee who was not made a party 
to the suit for foreclosure of the 
senior mortgage is not required, on 
offering to redeem, to pay for im- 
provements put upon the premises 
by the foreclosure purchaser, if the 
latter had notice of the junior lien. 
Moulton vy. Cornish, 61 Hun 4388, 16 
Nx 267 [rev on other grounds 138 

VY. 133, 33) NBG 842.0 200 oes 
3701. 


[b] Constructive notice—A pur- 
chaser under the foreclosure of a 
senior mortgage, the junior mort- 
gagee not having been made a party 
to the foreclosure proceedings, and 
such purchaser having constructive 
notice of the junior mortgage, occu- 
pies in this respect, as toward the 
junior mortgagee, the same position 
as though such purchaser was the 
original mortgagor. Catterlin  v. 
Armstrong, 79 Ind. 514. 

60. Cornelius v. Bishop, 205 Ala. 
508, 88 S 592; Smith v. Sinclair, 10 
Ill. 108. 

61. U. S.—Hutchins v. King, 1 
Wall. 58, 17 L. ed. 544; Davis v. Vir- 


ginia R., etc., Co., 229 Fed. 633, 144 
CCA. 43 [certiorari “den. 241) Uses: 
672 mem, 386 SCt 723 mem, 60 L. ed. 
1231 mem]. 

1 Sasi Comer v. Whitlock, 54 Ala. 
ee .—Robinson v. Russell, 24 Cal. 


Colo.—Arnold v. Broad, 15 Colo. 
Ase 389, 86:2 Ps Ot 

Tll.— Bell v. Cassem, 158 Ill. 45, 41 
NE 1089, 29 LRA 571; Dorr v. Dud- 
derar, 88 Ill. 107; Nelson v. Pinegar, 
30 Ill. 478. 

Iowa.—Mathews' vy. _ Silsby 198 
Iowa 1392, 201 NW 94, 37 ALR 1116. 
But see Corbin vy. Reed, 43 Iowa 459 
(holding that if the mortgagee, on 
foreclosure, buys the property at the 
sale for the amount of the debt and 
costs, he cannot recover for waste 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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enough on foreclosure to satisfy the mortgage, as, 
for example, in the case where buildings which were [§ 
covered by the lien of the mortgage are unlawfully 
The proper form of 
action for this purpose is case,°* although some of 
the authorities recognize the right to maintain tres- 
pass,°® or an accounting,®* or an application to take 


removed from the premises.** 


the property out of the mortgagor’s 


mit it to the care of a receiver, or an injunction,®® 


or other equitable relief in leu 


committed by the mortgagor before 


the sale). : 

Ky.—Smith vy. Berry, 167 Ky. 646, 
181 SW- 379; Harris v. Bannon, 78 
Ky. 568. 


Me.—Holbrook: v. Greene, 98 Me. 
se 56 A 659; Stowell v. Pike, 2 Me. 
yd-—Salmon v. Clagett, 3 Bland 

Mass.—Hapgood v. Blood, 11 Gray 


400; Page v. Robinson, 10 Cush. 99; 
Miner vy. Stevens, 1 Cush. 482. 
Mo.—Girard L. Ins: Annuity, etc., 


Co. v. Mangold, 83 Mo, A. 281. 
Mont.—Dutro vy. Kennedy, 9 Mont. 
Oe can Ose 
N. H.—Sanders v. Reed, 12 N. H. 


ob8 Smith | v.~ Moore, Ig IN. ., (55; 
Pettengill v. Evans, 5 N. H. 54. 

N. J.—Jersey City yv. Kiernan, 50 
N. J. L. 246, 13 A 170; Fidelity Trust 
Co. yo Hoboken,, etc... Cor '(Ch:) 
63 A 273; Coggill v. Millburn Land 
Co.) 25 NG. a Si. 


N. Y.—Mutual L. Ins. Co. v. Big- 
ler, 79 N. Y. 568; Van Pelt v. Mc- 
Graw, 4 N. Y. 110 [dist Peterson v. 
Clark, 15 Johns. 205]; Lane v. Hitch- 
cock, 14 Johns. 213; Watson v. Hun- 
ter, '5 Johns. Ch. 169, 9 AmD 295. 
o Nig Co Beek Vv. Zimmerman, 75) ING 

60. 

Or.—Thienes v. Francis, 
Pit 134 P 1795,.138 P1845. 

Pa.—Roberts vy. Dauphin Deposit 
Bank, 9) ea. “i. 

R. I.—Waterman v. Matteson, 4 
Ra. O89: 

S. C.—Heath v. Haile, 45 S. C. 
642, 24 SE 300. 

Vt.—Harris v. Haynes, 34 Vt. 220; 
Langdon v. Paul, 22 Vt. 205. 

Wis.—Scott v. Webster, 50 Wis. 
53, 6 NW 363; Fairbank v. Cudworth, 
33 Wis. 358. 

Eng.—Goodman v. Kine, 8 Beav. 
379, 50 Reprint 149; King v. Smith, 
2 Hare 239, 24 EngCh 239, 67 Reprint 
99, 18 ERO 98 

But see Cooper v. Davis, 15 Conn. 
556 (holding injunction to be the 
appropriate remedy). 

[a] Purpose or motive of mort- 
gagor.—To sustain an action of this 
kind, it is not necessary to show 
that the primary motive of the mort- 


COMOr: 


gagor in committing the acts of 
waste complained of was to injure 
the mortgagee’s security; it is 


enough that the acts were done by 
him with a full knowledge of the cir- 
cumstances and of their probable re- 
sult, although done primarily with a 
view to his own profit. Van Pelt v. 
McGraw, 4 N. Y. 110. 

[b] Nature of act.—The right to 
maintain an action for damages to 
security is not defeated for the sole 
reason that diminution in value 
thereof is the result of a wrongful 
act amounting to trespass or con- 
version. Mathews v. Silsby, 198 
Iowa 1392, 201 NW 94, 37 ALR 1116. 


[ec] Property sufficient to satisfy 
debt.—The mortgagee can sue the 
mortgagor for substantial injuries 


done by him to the mortgaged prop- 
erty, although the value of the prop- 
erty after the damage is sufficient 
to satisfy the mortgage debt as he 
has a right to his security unim- 
paired. Delano v. Smith, 206 Mass. 
365, 92 NE 500, 30 LRANS 474; 
Byrom vy. Chapin, 113 Mass. 308. 

{d] Measure of damages.—(1) 
The measure of damages, in an ac- 
tion by a mortgagee of realty against 
the mortgagor or his assigns for an 
injury to the mortgaged land caused 
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remedy.°® 


hands and com- 


of that drastic 


by acts of waste, is the 
the mortgage as a security. Turrell 
v. Jackson, 39 N. J. L. 329; Pruden- 
HalAINS COnWaeGulldsnGNed-2Oh,)) 64 
A 694. (2) Where a receiver of 
an insolvent mortgagor committed 
waste on the premises by the re- 
moval of fixtures therefrom, the 
extent of the damage is neither the 
amount received on a sale of the 
fixtures, nor the cost of replacing 
them, but is the amount the mort- 
gaged premises would have sold for 
at foreclosure had the fixtures re- 
mained, in excess of what they 
brought at the sale without the fix- 
tures. Prudential Ins. Co. v. Guild, 
supra. 

[e]: Following converted property. 
—Mortgaged property converted by 
the mortgagor may be followed by 
the mortgagee in the hands of third 
persons, except purchasers without 
notice, without proof of fraud. Da- 
vis v: Virginia R.,.etc., Co., 229.Fed. 
633, 144 CCA 48 [certiorari den 241 
U. S. 672 mem, 36 SCt 723 mem, 60 
L. ed. 1231 mem]. 

{f{] Timber cut before execution 
of mortgage.—-The mortgagee, after 
foreclosure, cannot maintain an ac- 
tion for the mortgagor’s cutting of 
timber on the premises prior to the 
execution of the mortgage, although 
after an understanding that the 
mortgage should be executed, and al- 
though the timber was not taken 
away until after the mortgage was 


injury to 


made. Girard L. Ins. Annuity, etc., 
Co. v. Mangold, 94 Mo. A. 125, 67 
SW 955. 

Waste generally see Waste [40 
Cyc 496]. 

62. Cal.—Lavenson v. Standard 
Soap Co., 80 Cal. 245, 22 P 184, 13 
AmSR 147. 


Mo.—Heitkamp v. La Motte Gran- 
ite Co., 59 Mo. A. 244 
at Y.—Worrall y. Munn, BS! PNGEUYA. 

S. C.—Heath v. Haile, 45 S. C. 642, 
24 SE 300. 

Wis.—-Jones v. Costigan, 12 Wis. 
677, 78 AmD 771. 

63. U. S.—Patterson v. Kingsland, 
18 F. Cas. No. 10,827, 8-Blatehf. 278. 

Cal.—Lavenson y. Standard Soap 
eR 80 Cal. 245, 22 P 184,13 AmSR 
147. 

Mass.—Tarbell v. Page, 
256, 29 NE 585. 

Minn.—Bean vy. Cochran, 
60. 

Mont.—-Dutro v. Kennedy, 9 Mont. 
NOL) 220R2 763: 

N. J.—Verner v. Betz, 46 N. J. Ea. 
ape: 19 A 206, 19 AmSR 387, 7 LRA 

N. C.—Beck v. Zimmerman, 75 N. C. 
60. 

Or.—Thienes v. Francis, 69 Or. 171, 

(9) 134 RP PIGS e138 845 [cit .Cyey. 

C.—Heath Vin Hailes Sie ©: 


Sh 
642, 24 SE 300. 

v. Hasche, 67 Wis. 
653, 31 Nw 57; Seatoff v. Anderson, 
28 Wis. 213: 

But see Taylor v. McConnell, 53 
Mich. 587, 19 NW 196 (holding that 
trespass cannot be maintained by a 
mortgagee for the removal of a 
building from the land, unless he 
can show a deficiency on a regular 
and legal foreclosure and sale). 

{a] Measure of damages.—(1) In 
an action for damages to’a mortgage 
security caused by the removal of a 
building from the premises, the 
measure of damages has been vari- 
ously stated. Thus it has been held 


155 Mass. 
24 Minn. 
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638] 2. Injunction To Restrain Waste.”° Where 
a mortgagor in possession or his assignee, or anyone 
acting under his authority or direction, threatens 
to commit waste upon the mortgaged premises, as 
by cutting timber, removing buildings, or taking 
away machinery or other fixtures, to such an extent 
as will impair the security of the mortgagee, equity 
will grant the latter a writ of injunction to restrain 
the anticipated injury,’! although the mortgage debt 


to be the diminution in the value of 
the security (Schalk v. Kingsley, 42 
N. J. Le 32); (@y sthe value “of the 
house or other building when stand- 
ing on the premises, subject to the 
mortgage (Beck v. Zimmerman, 75 
N: C. 60), (3) or the difference in 
the value of the land with and with- 
out the building up to the amount of 
the mortgage debt remaining unsat- 
isfied after exhausting the mort- 
gaged premises remaining (Heath v. 
Haile, 45 S. C. 642, 24 SE 300). 

64. Williams v. Chicago Exhibi-_ 
tion Cos esé. MTsAS W6ve'Cheltonsty. 
Green, 65 Md. 272, 4 A 271; Van Pelt 
v. McGraw, 4 N. Y. 110; Roberts v. 
Dauphin, Deposit Bank, 19 Pa. 71. 

Case generally see Case, Action on 
TACT ID Li; 

65. Linscott v. Weeks, 72 Me. 506; 
Stowell v. Pike, 2 Me. 387; Page v. 
Robinson, 10 Cush. (Mass.) 99; 
Miner v. Stevens, 1 Cush. (Mass.) 
482; Girard L. Ins. Annuity, etc., Co. 
v. Mangold, 83 Mo. A. 281; Harris v. 


‘Haynes, 34 Vt. 220. 


Trespass generally see Trespass 
[388 Cye 985]. 

66. Western Div. of Western 
North Carolina R. Co. v. Drew, 30 
F. Cas. No. 17,434, 3 Woods 691 [aff 
103 U. S118; 26 L.. ed. 327]; Russell 
v. Merchants’ Bank, 47 Minn. 286, 50 
NW 228, 28 AmSR 3868; Shields v. 
Pittsburgh, 252 Pa. 74, 97 A 124. 

€7. Mooney v. Brinkley, 17 Ark. 
340; Davis v. Alton, etc.,’ R. Co., 180 
ill, A. 1; Nielsen v. Heald, 151 Minn. 
181, 186 NW 299; Philips v. Preston, 
14 Grant Ch. (Ont.) 67. 

[a] Failure to pay claims.—(1) 
Failure to pay claims which were 
not liens on the property when the 
mortgage was taken, but which, if 
not paid, will become liens thereon 
superior to the mortgage, is deemed 
waste within the rule permitting the 
appointment of a receiver when the 
mortgagor is insolvent and his se- 
curity is inadequate and-is becoming 
impaired by waste. Nielsen v. 
Heald, 151 Minn. 181, 186 NW 299, 
26 ALR 29. (2) Failure to pay taxes 
er interest on prior mortgages is 
waste within this rule. Nielsen v. 
Heald, supra. (3) Failure to pay 
claims which were liens on the prop- 
erty when the mortgage was taken 
does not constitute waste. Nielsen 
v. Heald, supra. ‘ 

Receivership see Receivers [34 
Oye, 1]; and infra SA648 

68. See infra § 639. 

69. See infra this note. 

[a] Remedy in lieu of injunction. 
—Where defendant at great expense 
had constructed an extensive plant 
to carry on the business of cutting 
and removing the timber for com- 
mercial purposes, and plaintiff, if not 
remiss, had at least been somewhat 
slow, in prosecuting his right, the 
court, instead of granting drastic 
relief by injunction, should require 
defendant to execute a bond for the 
payment of such sum as the court 
might finally adjudge to be due 
to” plaintiff, and, if deemed proper, 
might appoint some person to in- 
spect the removal of the timber so 
as to ascertain its quantity, and keep 
a true account thereof, and make 
report to the court. Stewart v. 
Munger, 174 N. C. 402, 93 SE 927. 

70. Restraining waste generally 
see Waste [40 Cyc 521]. 

71. U. S.—Reagan v. Farmers’ L. 
& T. Co., 154 U. S. 362, 14 SCt 1047, 
38 L. ed. 1014; Farmers’ L. & T. Co, 
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2 


is not yet due,“ 


removed property.”® 


v. Sioux Falls, 131 Fed. 890 [rev on 
other grounds 136 Fed. 721, 69 CCA 
373 (app dism 199 U. S. 601, 26 SCt 
748, 50 L. ed. 328)]; Benson v. San 
Diego, 100 Fed. 158; Consolidated 
Water. Coé. v. San Diego, 84 Fed. 
369 [aff 93 Fed. 849, 35 CCA 631]; 
“Clapp v. Spokane, 53 Fed. 515; Brad- 
ley v. Reed, 3 F. Cas. No. 1,785. 

Ala.—Malone v. Marriott, 64 Ala. 
486; Coleman vy. Smith, 55 Ala. 368; 
Coker v. Whitlock, 54 Ala. 180. 

Cal.—Pomeroy v. Bell, 118 Cal. 635, 
50 P 683; Miller v. Waddingham, 91 
Wales Teen) weA. (50,2083) EVAL 6630; 
Lavenson v. Standard Soap Co., 80 
Cal. 245, 22. P 184, 13 AmSR 147. 
ee one Soper v. Davis, 15 Conn. 

Del.—Merchants’ Union Trust Co. 
v. New Philadelphia Graphite Co., 10 
Del. Ch. 18, 88 A 520; Ennis v. Smith, 
(Ch.) 80 A 636. 

Tll.—Williams v. Chicago Exhibi- 
PON. CO;- SS eT 19 eS SNE 611s 
Matzon v. Griffin, 78 Ill. 477; Nelson 
v. Pinegar, 30 Ill. 473; Davis v. Al- 


ton, etc., R. Co., 180 Ill. A. 1; Minne- 
apolis Trust Co. v. Verhulst, 74 Ill. 
“A. 350. 

Ree Ar ae, v. Baldwin, 8 Blackf. 
164. 

Kan.—Vanderslice v. Knapp, 20 
Kan. 647. 


Ky.—Harris v. Bannon, 78 Ky. 568. 

La.—Fulton v. Oertling, 131 La. 
768, 60 S 238. 

Me.—Smith v. Goodwin, 2 Me. 173. 

Md.—Dudley v. Hurst, 67 Md. 44, 


8 A 901, 1 AmSR 368; Brown v. 
Stewart, 1 Md. Ch. 87; Salmon v. 
Clagett, 3 Bland 106; Murdock’s 


Case, 2 Bland 461, 20 AmD 381. 
Mass.—Stewart vy. Finkelstone, 206 
Mass. 28, 92 NE 37, 138 AmSR 370, 
28 LRANS 634. 
Mich.—Wilkinson v. Dunkley-Wil- 


liams Co., 139 Mich. 621, 1083 NW 
170; Collins v. Rea, 127 Mich. 278, 
86 NW 811. 
‘ Minn.—Berthold v. Holman, 12 
Minn. 335, 93 AmD 233. 
Mont.—Dutro v. Kennedy, 9 Mont. 
NOW, 22) Paes. 
Nebr.—Triplett v. Parmlee, 16 


Nebr. 649, 21 NW 408. 

N. H.—Pettengill v. Evans, 5 N. H. 
54. 

N. J.—Lee v. Hubschmidt Bldg., 
ete., ©o.,>55 N. J. Ha. 623, 37 A 769; 
Verner v. Betz, 46 N. J. Eq. 256, 19 
A. 206, 19 AmSR 387, 7 LRA 630; 
Chenango Bank v. Cox, 26 ONied: Ea. 
452; Phoenix v. Clark, 6 N. J. Eq. 
447; Brick v. Getsinger, 5 N. J. Eq. 
391; Capner v. Flemington Min. Co., 
2. Nod. Eq. 467; Allen v. Taylor, 3 


N. J. Eq. 435, 239 AmD 721; Fidelity 
‘Trust Co. v. Hoboken, etc, Cos, 
(Ch) 63: 8 AI22'7 3: 

IN. -Y.—Cahn wv. Hewsey, 8 «Misc. 


384, 24 NYS 1107, 31 AbbNCas 387; 
Ensign Vv. Colburn, 11 Paige 503; 
Brady v. Waldron, 2 Johns. Ch. 148; 
Robinson v. Preswick, 3 Edw. 246. 
Or.—Beaver Lumber Co. v. Eccles, 
43 Or. 400, 73 P 201, 99 AmSR 759. 
Pa.—Shields v. Pittsburgh, 252 Pa. 
74, 97 A 124; Schmaltz v. York Mfg. 
Co., 204 Pa. 1, 53 A. 522, 983 AmSR 
782, 59 LRA 907; Martin’s App., 6 


and in a proper case a mandatory 
injunction will issue to compel a restoration of the 
But to obtain this remedy, the 
mortgagee must show that his security will be ma- 
terially impaired by the threatened waste, or in 
other words, that if it was allowed to proceed the 
premises would thereafter furnish a scanty or doubt- 
ful security for the mortgage debt;"* and although 
the insolvency of the mortgagor is a circumstance 
which may influence the court in this connection,” 
and is regarded by some courts as essential to the 
mortgagee’s right to an injunction,”® the prevailing 
view seems to be otherwise and the writ may issue 
upon his showing the serious impairment of the 
value of the premises as security for his claims, 
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sponsibility. BY 


Pa. Cas. 312, 9 A 490; Hunsicker v. 
Brendlinger, 34 Pa. Co. 276; Righter 
v. Hamilton, 10 Pa. Co. 260; Stanhope 
v. Suplee, 2 Brewst. 455; McGeorge 
eeemovek Steel, etc., Co., 11 Phila. 


Vt.—Hastings v. Perry, 20 Vt. 272. 

Wis.—Starks v. Redfield, 52 Wis. 
349, 9 NW 168; Scott v. Webster, 50 
Wis. 53, 6 NW 363. 

Wyo.—Anderson vy. Englehart, 18 
Wyo. 409, 108 P 977. 

Eng.—Goodman v. Kine, 8 Beav. 
379, 50 Reprint 149; Usborne vy. Us- 
borne, Dick. 75, 21 Reprint 196; 
Humphreys v. Harrison, 1 Jac. & W. 
581, 37 Reprint 489; Harper v. Aplin, 
§4 D. "T.- Rep. NioS.. 383s Hampton: w. 


Tee 8 Ves. Jr. 105, 32 Reprint 
Ont.—Scottish American Inv. Co. 
v. Sexton, 26 Ont. 77; McLeod v. 


Avey, 16 Ont. 365; Dewar Vv. Mallory, 
27, Grant; Ch: 303; Gordon v. John- 
ston, 14 Grant Ch, 402; Philips v. 
Preston, 14 Grant Ch. 67. 

[a] Removal of house.—(1) The 
removal of a house from mortgaged 
premises, if it impairs the security 
of the mortgage, may be enjoined in 
equity. Dorr v. Dudderar, 88 Ill. 
107. (2) Where a house has been 
actually removed, it becomes per- 


'sonalty and is no longer subject io 


the mortgage lien, and therefore the 
mortgagee cannot have an injunc- 
tion to restrain any further dealing 
with it. Stowell v. Waddingham, 100 
Cal. 7, 34, P 436. 

[b] Reservec right to cut timber. 
—A mortgagee is not entitled to in- 
junctive relief in the absence of bad 
faith to prevent the cutting of tim- 
ber by the mortgagor before de- 
fault where the mortgagor has a re- 
served right to cut timber. But the 
cutting of timber after default 
would be evidence of bad faith. Fox 
v. Domino Lumber Co., 116 Misc. 
567, 190 NYS 305. 

[ec] Parties.—The owner of the 
land and the holder of a mortgage 
thereon are properly joined in a suit 
for an injunction to stay waste 
Beebe v. Coleman, 8 Paige 
CNawioeeo2: 

[d] Bond for debt or damages.— 
Defendant should not be permitted 
to execute a bond for the payment 
of the mortgage debt, or of such 
damages as plaintiff may suffer by 
reason of the waste complained of, 
and thereby avoid the injunction. 
Beaver Lumber Co. v. Eccles, 43 Or. 
400, 73 P 201, 99 AmSR 759. 


72. Cahn v. Hewsey, 8 Misc. 384, 
29 NYS 1107, 31 AbbNCas 387. 

73. Meyers v. Smith, 16 ‘Grant 
ChesOnt:)) i616: 

74. Ala.—Coker v. Whitlock, 54 
Ala, 180. 


eat .—Robinson v. Russell, 24 Cal. 
4 
Ill.— Williams v. Chicago Pxhibi- 
tion» Co.) +188) Til. 19;°68"NH) 611. 
Minn.—Moriarty v. Ashworth, 43 
Minn. 1, 44 NW 531, 19 AmSR 203. 
Wyo.—Anderson v. Englehart, 18 
Wyo. 409, 423, 108 P 977. 
Eng.—King v. Smith, 2 Hare 239, 
24 EngCh 239, 67 Reprint 99, 18 


‘erty from other causes.” 
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without regard to the mortgagor’s solvency or re- 


A mortgagor who has sold his equity of redemp- 
tion cannot have an injunction to stay waste upon 
the mortgaged premises, although he took no indem- 
nity against his bond, and is still liable to supply 
any deficiency in the land to satisfy the mortgage." 

[9 639] 3. Mortgagee Liable for Waste. 
mortgagee who has not taken possession, or is not 
entitled to possession, enters upon the premises and 
commits acts of waste or spolation, the mortgagor 
may bring an action against him;*® but trespass can- 
not be maintained against a mortgagee entitled to 
possession of the premises.*° 
been lawfully in possession, an action may be 


cia 


If the mortgagee has 


ERC 98; Hippesley v. Spencer, 5 
Madd. 422, 56 Reprint 956. 

Ont.—McLean v. Burton, 24 Grant 
Chi 2134, 

“This does not mean that the in- 
junction would not be granted in 
case the diminished value of the 
property would equal the amount of 
the debt, but a sufficient margin 
should be allowed to render the 
mortgage a fair security under con- 
ditions controlling in a particular 
locality the loaning of money upon 
such security, and allowing for de- 
preciation in the value of the prop- 


Anderson 
v. Englehart, supra. 
Ennis v. Smith, (Del. Ch.) 80 
Bunker v. Locke, 15 Wis. 


76. Morgan v. Gilbert, 2 Fed. 835, 
2) Plipp, «Cz! S.)° -645>- Buckout 
Swift, 27 Cal. 433, 87 AmD 90; Wil- 
son v. Maltby, 59 N. Y. 126; Gardner 
v. Heartt, 3 Den. (N. Y.) 232; Lane 
v. Hitchcock, 14. Johns. CN.. Y.) 235 
Mates’ viedoyees “1  tohnss 7 GN Sys) 
136; Beaver Lumber Co. v. Eccles, 
43 Or. 400, 73 P 341, 99 AmSR 771. 

77. %Ill.—Williams v. Chicago HEx- 
hibition Co., 188 Ill. 19, 58 NE 611. 

Me.—Stowell v. Pike, 2 Me. 387; 
Smith v. Goodwin, 2 Me. 173. 

Mass.—Cole v. Stewart, 11 Cush. 
181; Page v. Robinson, 10 Cush. 99. 

Nebr.—tTriplett v. Parmlee, 16 
Nebr. 649, 21 NW 403. 
ae H.—Pettengill v. Evans, 5 N. H. 


Bien She ane v. Jackson, 39 N. J. 
Wis.—Starks v. Redfield, 52 Wis. 
349, 9 NW 168; Fairbank v. Cud- 
worth, 33 Wis. 358. Contra Jones v. 
Costigan, 12 Wis. 677, 78 AmD 771. 

EKxng.—Hitchman v. Walton, 4 M. 
& W. 409, 150 Reprint 1489. 

See Stewart v. Munger, 174 N. C. 
402, 93 SE 927 (holding allegation 
of insolvency not necessary in case 
of a continuous wrong). 

78. Brumley y. Fanning, 1 Johns. 
Ch. Qe yer aor 

7S. Cal.—Hill v. Gwin, 51 Cal. 47. 

Me.—Marden v. Jordan, 65 Me. 9. 

N. H.—Morse v. Whitcher, 64* N. 
H. 591, 15 A 207; Chellis v. Stearns; 
22 °N.. Bi °3123) Great’ Falls «“Coseive 
Worster, 15 N. H. 412. 

N. Y.—Runyan v. 11 
Johns. 534, 6 AmD 393. 

N. C.—Morrison v. McLeod, 37 N. 
Cr 108. 
at ae v.. Feltz, 13 LancBar 

Pea oe Rae v. Monroe, 22 Tex. 


Wis.—Hodson v. 7 Wis. 


263, 

[a] Election of damages.—The 
mortgagor cannot charge the mort- 
gagee in possession with damages or 
penalties as for waste in clearing 
and cultivating the land, and also 
with the improved rent arising from 
such clearing, although it seems that 
he may claim either at his election. 
Morrison v. McLeod, 37 N. C. 108. 

Waste generally see Waste [40 
Cye 496]. 

80. Trannon v. Towles, 200 Ala. 


Mersereau, 


Treat, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


“under that title. 


, Jiget ae oes 7 


§§ 639-641] 


brought against him to recover damages resulting 
from acts of waste or spoliation,*t or in a proper 
case he may be enjoined ;** or he may be held charge- 
able on accounting or redemption,®* as also with 
any loss or damage occasioned by his gross negli- 
gence in respect of bad cultivation,** and nonrepair 
A mortgagee out of 
possession is not lable for removal of improvements 
from the property by another;** nor is the trustee 
in a mortgage securing bondholders to be charged 
with waste in allowing the removal of valuable tim- 
ber from the mortgaged premises, unless it was 
actually received and used by him.** 

[§ 640] 4. Rights and Liabilities as between Mort- 
A second mortgagee in possession is lable 
to the senior mortgagee for any acts that render 
A junior mortgagee may 
maintain an action against the mortgagor for injury 
to his security resulting from acts of waste,*® al- 
though his recovery may be subject to a prior claim 
of thé senior mortgagee upon the fund,®° and he 
is not necessarily bound by a settlement between 
the mortgagor and the senior mortgagee in respect 


of the mortgaged premises.*® 


gagees. 


his security insufficient.*® 


82, 75 S 458; Cook -v. Curtis, (Me.) 
; Furbush v. Goodwin, 29 
. See Hirsh v. Arnold, 318 
Tl. 28, 148 NE 882 (holding that a 
mortgagee, who with the consent of 
the receiver takes the collection of 
rents out of the hands of an agent 
of the receiver, is not a trespasser). 

[a] Presumption.—Where mort- 
gagees had right to enter property 
mortgaged, law presumes their entry 
to be in character as mortgagees and 
Cook v. Curtis, 
(Me.) 131 A 204. 

(b] MTllustrations.—(1) Where the 
right of possession was not re- 
served to the mortgagor, an action 
of trespass will not lie in his favor 
against the mortgagee for peaceably 
entering on the premises, and dig- 
ging up and converting to his own 
use portions of the soil, although the 
mortgagee had no actual possession 
prior to such entry. Furbush v. 
Goodwin, 29 N. H. 321. (2) Where 
the mortgage reserved no right of 
possession in mortgagor, the mort- 
gagee had right to enter premises 
for breach of condition, or regard- 
less of breach under the statute. 
The mortgagor cannot maintain tres- 
pass quare clausum against the 
mortgagee for cutting timber on the 


property, regardless of his purpose 
in entering. Cook vy. Curtis, (Me.) 
131 A 204, 

81. Cook v. Curtis, (Me.) 131 A 


204; Angus v. Holbrooke, 87 Or. 548, 
£70) P ALTO: Werris: vy. Hardy, Sie Bs 
78, [1923] 1 WestWkly 1483. But 
see Conway v. Sherman, 78 Iowa 588, 
43 NW 541 (to justify a recovery by 
a mortgagor whose only interest in 
the property is his right of redemp- 
tion, it must be shown that because 
of the damage he could not redeem). 

[a] Tender. — Where plaintiffs 
deeded land to secure a debt, and 
defendant agreed to reconvey the 
land in the condition in which re- 
ceived, it was not necessary to make 
a tender before suing for damages, 
where defendant had committed 
waste and refused to restore it when 
demanded under the terms of the 
contract. Angus v. Holbrooke, 87 
Ori, 5ASyew Oy Bie 7.9. 

g2. Lusk v. Perrin, 19 OntWN 58. 

Appointment of receiver see infra 
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‘waste generally see Waste [40 
Cye 496]. 

1 U. S.—Wann v. Coe, 31 Fed. 
369. 

Ala.—Pollard v. American Freehold 
Land Mortg. Co., 139 Ala. 183, 35 S 
767; Daniel v. Coker, 70 Ala, 260. 


Ga.—Ashley v. Wilson, 61 Ga. 
297. 

Ind.—McCormick  v. Digby, 8 
Blackf. 99. 
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of such injuries.®* 
also sue at law for any interference with the mort- 
gaged property under the authority of an invalid 
first mortgage,®? and he may have redress for waste 
committed by the senior mortgagee, either in a direct 
proceeding for the purpose, or by intervention in 
the senior mortgagee’s foreclosure suit.?? 
mere failure of the senior mortgagee to prevent or 
restrain waste by the mortgagor will not render him 
liable in damages to the junior mortgagee.** 

[§ 641] 5. Trespass or Injury by Third Persons. 
Where one holds title to property merely as security 
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The holder of a junior lien may. 


But the 


and all he does is to act as agent of the owner in 


Icwa.—Kinkead v. Peet, 153 Iowa 
199, 132 NW 1095. 

Mass.—Place v. Sawtell, 142 Mass. 
477, 8 NE 343; Howe v. Lewis, 14 
Piek.' 329; Taylor v. ‘Townsend, 8 
Mass. 411, 5 AmD 107. 

Miss.—Tinsley v. Lovett, 111 Miss. 
D4T, TLS 817. 


N. H.—Morse v. Whitcher, 64 N. 
HH 590; D5 9A 207 
N. Y.—Maurer v. Grimm, 84 App. 


Div. ape: 82 NYS 760. 

N. C.—Owens v. Branning Mfg. 
Co., 168 N. C. 397, 84 SE 389. 
gh aivens Vv. McCalmont, 4 Watts 

Eng.—Williams v. Shaw, 1 Esp. 
93; Withrington vy. Banks, Sel. Cas. 
Ch. 30, 31 EngCh 88. 
ee ae v. Perrin, 19 OntWN 

[a] Measure of recovery.—On a 
bill to cancel a conveyance of land 
and personalty to a mortgagee in 
satisfaction of the debt, defendant, 
on agreeing to make a reconveyance, 
was chargeable with the value of a 
mill situated on the land if it was 
personal property, but if it was a 
part of the realty he would only be 
chargeable with the value of the mill 
rocks removed and sold by him. 
re! v. Loyett, 111 Miss.’ 547, 71 

[b] Evidence not showing waste. 
cae v. Arnold, 318 Ill. 28, 148 NE 

84. Wragg v. Denham, 2 YOR (es 
Exch. 117, 160 Reprint 335. 

85. Toole v. Weirick, 389 Mont. 
359, 102 P 590, 138 AmSR 576; Wrage 
v.-Denham, 2 Y. &- C. Exch, 117, 160 
Reprint 335. But see Chapman v. 
Cooney, 25 R. I. 657, 57 A 928 (prem- 
ises not permanently injured). 

86. Schafer v. Jackson, 155 Iowa 
108, 185 NW 622. 

87. Beecher v. Chicago, ete, R. 
Co., 14 Fed. 211, 11 Biss. 246. 

88. McCloskey v. Henderson, 231 


N. Y. 1380, 181 NE 865; McLeod v. 
Avey, 16 Ont. 365. 
89. Delano v. Smith, 206 Mass. 


365, 92 NE 500, 30 LRANS 474; San- 
ders v. Reed, 12 N. H. 558; Turrell 
v. Jackson, 39 N. J. Li. 329 


Waste generally see Waste [40 
Cye 4961. 

90. Sanders vy. Reed, 12 N. H. 
or Turrell v. Jackson, 39 ING Cidenlos 
3 

91. Byrom v. Chapin, 113 Mass. 


308 (where the mortgagor has dam- 
aged the property, but has settled 
therefor with the first mortgagee, 
the junior mortgagee may bring his 
action on the ground that the dam- 
age caused to the premises was 
greater than the sum paid by the 
mortgagor, but that such action will 
be defeated if it is shown that the 


receiving part of the price of timber cut therefrom, 
he is not liable for the act of a person in taking 
timber off the land.%® 
Right of mortgagor. 
mortgagor of realty remains the owner, and they 
cannot plead the mortgage in defense to actions 
against them for trespass or injuries to the prop- 
erty ;%8 hence the mortgagor is entitled to sue in his 
own name for such torts committed by third per- 
sons,®? at least so long as the mortgagor remains in 


As against strangers, the 


settlement amounted to a reasonable 
satisfaction for the injury) 


92. Comay v.44 Smith, 10 Allen 
(Mass.) 448, 87 AmD 672. 
93. Whorton v. Webster, 56 Wis. 


356, 14 NW 280. 

[a] Injunction against the har- 
vesting crop.—Where two deeds of 
trust rest upon the property and 
the trustee in one deed begins har- 
vesting the crop claimed by the 
other, the beneficiary may seek re- 
lief by asking for an injunction and 
a receivership. Kerr v. Hill, 27 W. 
Va. 576. 

94. Shields v. Kimbrough, 64 Ala. 
504; Coleman v. Smith, 55 Ala. 368; 
Tripp v. Babcock, 195 Mass. 1, 80 
NE 593. 

Tucker v. Benedict, 116 La. 
968, 41 S 226. 


95. 

96. See cases infra note 97. 

Trespass generally see Trespass 
[88 Cyc 985]. 

97. Ala.—Hamilton v. Griffin, 123 
Ala. 600, 26 S 248; Turner Coal Co. v. 
Glover, 101 Ala. 389, 13 S 478; Knox 
Vv. Easton, 38 Ala. 345. 

Conn. —Chamberlain v. Thompson, 
10 Conn. 243, 26 AmD 390. 

Ga.—Mack y. Augusta Belt R. Co., 
28 Ga. A. 816, 113 SE 66. 

Ill.—Emory v. Keighan, 88 Ill. 
482; Hall v. Lance, 25 Hly 277: 
Frankenthal v. Mayer, Ny Till. A. 160; 
Abney v. Austin, 6 Ill. A. 49. 

Me.—Atwood vy. Moose Head Paper, 
etc., Co., 85 Me. 379,27 A. 259; Mar- 
den v. ‘Jordan, 65 Me. 9; Bird Vv. 
Decker, 64 Me. 550. 

Md.—Arnd v. Amling, 53 Md. 192 
Annapolis, ete, R. Co. v. Gantt, 38 
Mads. 115: 

Mass.—Gooding vy. Shea, 103 Mass. 
360, 4 AmR 563; Sparhawk vy. Bagg, 


16 Gray 583. 
William P. Car- 


Mo.—Craig v. 
michael Co., 271 Mo. 516, 197 SW 


141; King v. Sligo Furnace Co., (A.) 
190 SW 368; Logan v. Wabash 
Western R. Co., 43 Mo. A. 71. 


N. H.—Morse v. Whitcher, 64 N. 
PDO oA adit. 

N. J.—Woodside v. Adams, 40 N. 
J. L. 417; Turrell v. Jackson, 39 N. J. 
L. 329. 
aN Y.—Johnson vy. White, 11 Barb. 

N. C.—Watkins v. Kaolin Mfg. 
» 131 N. C€. 536, 42° Sm” 983," 60 
LRA 617. 


Pa.—Schuylkill Nav. Co. vy. Tho- 
burn) Me Sere. Gee, adele 

S. D.—Driskill v. Rebbe, 22 S. D. 
242, 117 NW 185, 28 S. D. 331, 133 
NW 246. 

Vt.—Van Dyke v. Grand Trunk R. 
Co.,. 84 Vt. 272, 78 A’ 958, AnnCas 
1913A 640; Whiting v. Adams, 66 Vt. 
679, 30 A 32, 44 AmSR 875, 25 LRA 
598; Perkins v. West, 55 Vt. 265. 
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possession,®® although some of the cases deny him 
this right after the mortgagee has taken possession. 
The mortgagee also has a 
right of action against a stranger tor any act done 
upon the mortgaged premises which destroys or im- 
pairs the value of his security,! although this right 
is conditioned upon the fact of the mortgage debt 
remaining still unpaid, wholly or in part.? 
cordance with this rule*® it has been held that the 
mortgagee may sue a lessee of the mortgagor for 


Right of mortgagee. 


Iing.—Fairclough v. Marshall, 4 
Fx DIS te 
Man.—Down vy. Lee, 4 Man. 177. 
Ont.—McMullen v. Free, 13 Ont. 
57; Platt v. Grand Trunk R. Co., 12 
Onte119 Ford w.) Jones, 12.0. CxC. Bs 
soos nosers. vi. Dickson, 10° UC. Cre. 


481; Brookfield v. Brown, 22 Can. 
SiC. 73983 
[a] Necessity of joining grantee 


or beneficiary.—(1) Even in equity 
the mortgagor is regarded as_ the 
owner, where the land mortgaged is 
worth considerably more than the 
mortgage debt, and it is for the 
court to direct that the mortgagee 
be added as a party, or to direct the 
Sum recovered to be paid into court 
for his protection if it appears that 
his interests are. being affected 
prejudicially by the litigation; but 
the failure to join him as a party is 
no ground for dismissing the action. 
McMullen v. Free, 13 Ont. 57; Platt 
Ve Grand: "Drunk RR: Covi i230Ont.) 119. 
(2) In an action for damages to the 
building, the grantor in the deeds of 
trust was not united in interest with 
the trustee and beneficiary, so as to 
require them to be made parties. 
Craig v. Kansas City Terminal R. 
Co., 271 Mo. 516, 197 SW 141. 

{b] Fire caused by railroad en- 
gine.— A mortgagor could sue to 
recover damages to timber on the 
mortgaged premises from fire com- 


municated by a railroad engine, and ! 


recover damages for the entire loss 
caused by the fire. Van Dyke v. 
Grand Trunk R. Co., 84 Vt. 212, 78 A 
958, AnnCas19138A 640. 

98. See cases supra note 97. 

99. Clark v. Beach, 6 Conn. 142; 
Sparhawk v. Bagg, 16 Gray (Mass.) 
583; Seaver v. Durant, 39 Vt. 103; 
Morey v. McGuire, 4 Vt. 327. Contra 
Frankenthal v. Mayer, 54 Ill. A. 160. 


1. U.. S—Morgan v. Gilbert, 2 
Fed. 835, 2 Flipp. 645. 
Ark.—Edge v. Emerson, 73 SW 


d Cal.—Robinson v. Russell, 24 Cal. 
67. 

Colo.—Arnold v. Broad, 15 Colo. 
Ae ooo, 02) > oii Miski vy. Peoples 


Nat, Bank; 14 Colo., A. 21, 59 P:.63; 
Vaughn v. Grigsby, 8 Colo. A. 373, 
46 P 624. 

Iowa.—Mathews v. Silsby, 198 
Iowa 1392, 201 NW 94, 37 ALR 1116. 

Me.—Frothingham v. McKusick, 24 
Me. 403. 

Mass.—Delano v. Smith, 206 Mass. 
365, 92 NE 500, 30 LRANS 474; 
Stewart v. Finkelstone, 206 Mass. 28, 
92 NE 37, 188 AmSR 370, 28 LRANS 
634; James v. Worcester, 141 Mass. 
361, 5 NE 826; Wilbur v. Moulton, 
127 Mass. 509; Searle v. Sawyer, 127 
Mass. 491, 34 AmR 425; Gooding v. 
Shea, 103 Mass. 360, 4 AmR 563; 
Cole v. Stewart, 11 Cush. 181. 

Mich.—Wilkinson v. Dunkley-Wil- 
liams Co., 139 Mich. 621, 1083 NW 170. 
Vets ar conn ted v. Burgess, 38 Mo. 


Nebr.—Triplett v. Parmlee, 16 
Nebr. 649, 21 NW 403. 

N. H.—Burley v. Pike, 62 N. H. 
495; Bellows v. Boston, ete., R. Co., 


59 N. H. 491; Sanders vy. Reed, 12 N. 
Hi: 558. 

N. J.—Jersey City v. Kiernan, 50 
Ne Pde da. 9246, 7 13) Ar OR Tumnelll ava. 
Jackson, 39 N. J: Li. 329; 

Oh.—Carpenter v. Cincinnati, etc., 
Canal Co... 36. Oha St) 3073s, Allison ye 
McCune, 15 Oh. 726, 45 AmD 605. 
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mortgagee.‘ 


In ac- 


Pa.—Patterson We Cunliffe, 11 
Phila. 564. 
S. C.—Planters’ Bank v. Lummus 


Cotton Gin Co., 132 S. C. 16, 128 SH 


876, 41 ALR 592. 


Utah.—Vogel v. Walker, 3 Utah 
PAPAS Wie 22) OAL 

Vt.—Jeffers v. Pease, 74 Vt. 215, 
52 A 422 


Wis.—Atkinson v. Hewett, 63 Wis. 
396, 23 NW 889; Whorton v. Webster, 
56 Wis. 356, 14 NW 280. 

Eng.—Ocean Acce., ete., Corp., Ltd. 
v. Ilford Gas Co., [1905] "2 K. B. 493 
Partridge vy. Bere, 5 B. & Ald. 604, 
7 ECL 330, 106 Reprint 1311. 

Can.—Brookfield v. Brown, 22 
Sh COL BEY. 

Alta.—Metropolitan L. Assur. Co. 
v. McQueen, [1924] 2 DomLR 942, 
[1924] 2 WestWkly 981. 

Ont.—Mann vy. English, 38 U. C. 
Q. B. 240. 

Sask.—Cronin v. Townsend, [1923] 
1 WestWkly 544. 

See Citizens’ Bank vy. Knapp, 22 
La. Ann. 117 Ciability of purchaser 
of movables detached from realty 
depends on bad faith and actual 
damage). 

[a] Becovery as “owner, moainder 
a statute making person cutting 
down or injuring trees or damaging 
building liable to ‘‘owner,’’ a mort- 
gagee out of possesion may have 
damages for such trespass. Burrill 
Nat. Bank vy. Edminister, 119 Me. 
EXOT sa ey 

[b] Bight of second mortgagee.— 
Where a stranger goes upon real es- 
tate, and, without authority from any 
one, removes bathtub, washstands, 
water-closets, and all the piping and 
radiators constituting a hot-water 
heating plant, he is liable in damages 
to a second mortgagee therefor. 
Cedar Ave. Bldg., ete., Assoc. v. Mc- 
Laughlin, 69 Pa. Super. 73. 

{c] Enjoining violations of build- 
ing restrictions —-A mortgagee of 


Can. 


real estate, although out of posses- 


sion, has a sufficient interest to en- 
able him to prevent a violation of re- 
strictions pertaining to other adjoin- 
ing property for the benefit of the 
estate mortgaged. Stewart v. Finkel- 
stone, 206 Mass. 28, 92 NE 387, 138 
AmSR 370, 28 LRANS 634. 

[d] Estoppel of moertgagee. — 
Western Bank v. Greey, 12 Ont. 68. 

[e] Rule in New York.—(1) A 
mortgagee may bring an 
against a third person for impairing 
the security of the mortgage with 
knowledge of the lien. E. H. Ogden 
Lumber Co. v. Busse, 92 App. Div. 
143, 86 NYS 1098; Jackson v. Bran- 
don Realty Co., 100 NYS 1005; Gard- 
her 'v. Heartt, 3 Den. 232. (2) Such 
an action is not strictly an action 
of waste but is in the nature of an 
action of trespass on the _ case. 
Morgan v. Waters, 122 App. Div. 
340, 106 NYS 882. (8) The measure 
of damages is the diminution in the 
market value of the whole property 
by reason of the injury, unless such 
amount is greater than the reason- 
able cost of repairing the injury, 
in which .case such cost only will be 
allowed. HB. H. Ogden Lumber Co. 
v. Busse, supra. (4) A mortgagee 
cannot maintain an action. against a 
third person for negligently injur- 
ing the mortgaged premises, whereby 


plaintiff lost his security. Gardner 
v. Heartt, supra. 
ipa Although growing stock in a 


action | 
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an injury to the premises;* but there is authority 
to the contrary.® 
does not depend on the insolvency of the mortgagor.® 
The action may be brought after foreclosure and 
the ascertainment therein of the deficiency due the 
For any injury to or trespass upon 
the freehold, as distinguished from an injury to the 
mortgage security, the mortgagee has not a right 
of action until he has taken possession for breach 
of condition or for purposes of foreclosure.® 


It seems that the right of action 


nursery is covered by a mortgage of 
the land, it is not waste for the 
mortgagor’s tenant to sell and re- 
move it in good faith in the usual 
course of business, before foreclo- 
sure. Hamilton v. Austin, 36 Hun 
CNA maliose 

Damages in condemnation proceed- 
ings see Eminent Domain § 291. 


2. Mo.—Kennerly v. Burgess, 38 
Mo. 440. 

Nebr.—tTriplett v. Parmlee, 16 
Nebr. 649, 21 NW 403. F 

Utah.—Vogel v. Walker, 3 Utah 


221, 2 P 210. 

Can.—Brookfield v. Brown, 22 Can. 
Sy, MOnmc eyes 

Sask.—Cronin v. Townsend, [1923] 
1 WestWkly 544. 

3. See supra text and note l. 

4. Delano v. Smith, 206 Mass. 365, 
92 NE 500, 30 LRANS 474. 

5. Merchants’ Union Trust Co. v. 
New Philadelphia Graphite Co., 10 
Del. Ch. 18, 83 A 520 (where a mort- 
gagor of premises containing de- 
posit of graphite subsequently con- 
veyed them subject to the mortgage, 
and the grantee leased them by a 
lease providing that the _ lessee 
should manufacture graphite on 
hand and pay lessor a royalty of ten 
per cent, and that the lessee shouid 
pay taxes on the premises, and no 
consideration for such covenant 
moved from the mortgagee to the 
lessee, the mortgagee was not en- 
titled to damages for waste). 

6.” Turrell vy. Jackson, 39° No die 
329; BE. BH. Ogden Liumber Cos vv. 
92 App. Div. 143, 86 NYS 
See Morgan v. Gilbert, 2 Fed. 
2 Flipp. 645 (where the rule 
under Michigan law was left unde- 


cided). Contra Gardner vy. Heartt, 
Sy en. GN? Ws) 72382. 
7.. Planters’ Bank vy. Lummus 


Cotton Gin Co., 132 S. C. 16, 128 SE 
876, 41 ALR 592. 

[a] Measure of damages for im- 
pairing the value of security by 
removing fixtures from the mort- 
gaged premises is the diminution in 
value of the security, not exceeding 
the amount remaining due the mort- 
gagee after foreclosure or value of 
fixtures removed. Planters’ Bank v. 
Lummus Cotton Gin’ Co 1324S) ee 
16, 128 SE 876, 41 ALR 592. 

8 Colo.—Pueblo, etc, R. Co. v. 
Beshoar, 8 Colo. 32, 5 P 639: 

Me.—Burrill Nat. Bank v. Edmin- 
ister, 119 Me. 367, 111 A 423; Leavitt 
v. Eastman, 77 Me. 117; Hewes v. 
Bickford, 49 Me. 71. 

Mass. 

360, 4 AmR 563; Woodward v. Pick- 
ett, 8 Gray 617; “Mayo v. Fletcher, 14 
Pick. 525; Hatch v. Dwight, 17 Mass; 
289, 9 AmD 145. 

N. H.—Bellows v. Boston, ete., R. 

GO eden We eile 

N. Y.—Jackson v. Brandon Reaity, 
Cor, 106 NYS 1005. 

Pa.—Guthrie v. Kahle, 46 Pa. 33L) 
Vt.—Harris v. Haynes, 34 Vt. 220. 
Alta.—Metropolitan L. Assur. Co. 

v. McQueen, [1924] 2, DomLR 942, 
[1924] 2 WestWkly 981. 
Ont.—Delaney v. Canadian Pac. R. 


Go:, 21 Ont.” 11; “Western Bank ve 
Greey, 12 Ont. 68. 
But see Craig v. Kansas City 


Terminal R. Co., 271 Mo. 516, 197 
Sw 141 (conceding that either the 
trustee or beneficiary in a deed of 
trust may sue for an injury to the 
freehold). 


For later cases, developments and changes in the law See cumulative Annotations, same title, page and note number. 
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Sidi 


Removal of personal property. The removal of 
personal property from the mortgaged premises, or 
an injury to it, gives the mortgagee no right of 
action where such property was not subject to the 
lien of the mortgage,® excepting in so far as the 
detachment of the property causes a diminution-in 
the value of the realty.as it would have stood had 
the property not been attached to it.1° 

[§ 642] 6. Criminal Responsibility. A statute 
making it a criminal offense for a mortgagor to 
remove any building situate upon the mortgaged 
premises, to the prejudice of the mortgagee, ‘‘ with 
intent to impair or lessen the value of the mort- 
gage,’’ and without the morteagee’s consent,!! does 
not apply where the mortgagor removes such a 
building, not with intent to impair the value of 
the mortgage, but in the performance of his duty 
to remove a nuisance,!? especially if done in pur- 
suance of an order from public authority. 

[§ 643] J. Appointment of Receiver.** Under ex- 
ceptional circumstances the appointment of a re- 
ceiver may be made even before a default has oc- 
curred,’® and hence before a right to foreclose 
accrues, if it is certain that the default will occur 
and that a receivership will be necessary to protect 
the interests of the mortgagee.1° Where part of the 
mortgage debt is due and can be satisfied by a sale 
of part of the mortgaged premises in parcels with- 
out injury to the interests of the parties, a mort- 
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gagee will not be entitled to have a receiver of the 
rents and profits appointed.‘7 Although a mortgage 
gives the mortgagee the right on default in the 
payment of some of the notes secured to declare 
them all due and foreclose for the entire debt, he 
cannot have a receiver appointed to take charge of 
the mortgaged premises and collect rents pending 
the maturity of all the notes and then have fore- 
closure.1® 

Where mortgagee in possession. Generally where 
the mortgagee is in possession so long as any sum 
remains due him, he should not be deprived of the 
possession, at the instance of the mortgagor or a 
creditor of the latter by the appointment of a re- 
ceiver.1® It is otherwise, however, if it appears that 
the mortgagee is irresponsible, or that the rents 
and profits will be lost or be in danger of loss, or 
that the mortgagee is committing waste upon or 
materially injuring the premises,?° and so it seems 
where the mortgagee refuses to account and permit 
a sale of the premises.?+ 

[§ 644] K. Actions on Indebtedness**—1. Personal 
Liability of Mortgagor. In the absence of a cove- 
nant in a mortgage to pay the mortgage debt,?* the 
mortgage is not of itself an instrument which im- 
ports a personal hability, and no suit can be main- 
tained upon it as a substantive cause of action, the 
mortgagee’s remedy being confined to the land put 
in pledge.?*- It is not sufficient to make the mort- 


9. Meyer v. Frederick, 26 lLa.|der a prior mortgage took possession | 20. I1ll—Springer v. Lehman, 50 
Ann. 537; New York Iny., ete., Co. v.|of the mortgaged property, and were); Ill. A. 139. 
Cosgrove, 47 App. Div. 35, 62 NYS] executing the trust prejudicially to N. J.—Trenton Banking Co. v. 
372 (aff 167 N. Y. 601 mem, 60 NE | the subsequent encumbrances; and| Woodruff, 3 N. J. Eq. 210. 
1117 mem]; Hirsch v. Graves El.|a court of equity appointed a re- N. -Y.—Bolles v. Duff, 85 HowPr 


Co., 24 Misc. 472, 53 NYS 664. 

[a] For instance, a mortgagee of 
realty cannot. prevent the removal 
of plumbing materials by the vendor, 
when not paid for, and sold under a 
duly filed agreement that title shall 
remain in the vendor until payment 
is made, when they can be removed 
without injury to the freehold. New 
York Inv., etc., Co. v.. Cosgrove, 47 
App. Div: 35, 62 NYS. 372° [aff 167 
N. Y. 601 mem, 60 NE 1117 mem]. 

{b] Enforcement of  lien.—(1) 
Where fixtures covered by the mort- 
gage have been removed from the 
mortgaged property, they may be 
followed in equity and impressed 
with the lien of the mortgage. In- 
ternational Trust Co. v. Palisades 
Light, etc., Co., 60 Colo. 397, 153 P 
1002. (2) Trover or replevin is not 
a proper action for this purpose. In- 
ternational Trust Co. v. Palisades 
Light, ete., Co., supra. j 

10. Binkley v. Forkner, 117 Ind. 
176, 19 NE 753, 3 LRA 33; Campbell 
v. Roddy, 44 N. J. Eq. 244, 14 A 279, 
6 AmSR 889; Hurxthal v. Hurxthal, 
45 W. Va. 584, 32 SE 237. 


11. See statutory provisions. 

12. Chute v. State, 19 Minn, 271. 
13. Chute v. State, supra. 

14. Pending foreclosure see XXIII, 


Eine 42 Cyd. ; 

Receivership generally see Receiv- 
ers [34 Cye 1]. 

15. See cases infra note 16. 

{a]. After mortgagor’s death.— 
The power to appoint a receiver, con- 
ferred by a mortgage deed, is not 
revoked by the death of the mort- 
gagor. In re Hale, [1899] 2 Ch. 107. 

[b] Rents not belonging to a sec- 
ond mortgagee may be subjected to a 
receiver where the property was in- 
sufficient to discharge the mortgage 
debt. “McCarthy v. Kurkjian, 69 Cal. 
AUNCSi2, 23020 (Pe vod, 

16. Wabash, etc, R. Co. v: Cen- 
tral Trust Co., 23 Fed. 513; Latimer 
v. Moore, 14 F. Cas. No. 8,114, 4 Mc- 
Lean 110; Thompson v. Natchez 
Water, etc., Co., 68 Miss. 423, 9 S 
821; Syracuse City Bank v. Tallman, 
31 Barb. (N. Y.) 201; Schreiber v. 
Carey, 48 Wis. 208, 4 NW 124. 


fal Rule applied.—Trustees un- 


ceiver to take the possession from 
such trustees. It was held that as 
the legal title to the trustees to the 
property of the company was only 
for the purpose of executing the 
trusts, and as the court of equity 
had like power of execution, it would 
not Surrender possession in a case 
where it was not apparent that the 
trustees could better execute the 
trust in justice to all parties. TIlli- 
nois Cent. R. Co. v. Mississippi Cent. 
Re Con ba Ey Cask NON l7,0 08% 

{b] In Kentucky under a statute 
a receiver may be appointed to take 
charge of mortgaged property before 
the maturity of the note secured by 
the mortgage when the property is 
shown to be probably insufficient, 
and is in danger of being lost, re- 
moved, or injured, or where any sub- 
stantial condition has not been per- 
formed which may endanger collec- 
tion at maturity. Terrell v. Cheat- 
ham, 200 Ky. 667, 255 SW 262. 

17. Ogdensburgh Bank v. Arnold, 
5 Paige (N. Y.) 38. 

18. Phillips v. 96 Ala. 
426, 11 S 323. 


Taylor, 


19. Peterson v. Lindskoog, 93 Ill. 
A. 276; Springer v. Lehman, 50 Ill. 
A. 139; Trenton Banking’ Co. v. 


Woodruff, 3 N. J. Eq. 210; Berney v. 
Sewell, 1 Jac. & W. 647, 37 Reprint 
BLS. See Quarrell v. Beckford, 13 
Ves. Jr. 377, 83 Reprint 335 (holding 
it to be otherwise where the mort- 
gagee refuses to swear that anything 
remains due him). 

[a] Thus a receiver of the rents 
and profits of mortgaged premises 
will not be appointed at the instance 
of a second mortgagee as against a 
first mortgagee in possession. Tren- 
ton Banking Co. v. Woodruff, 3 N. J. 
Eq. 210. A mortgagee, in lawful 
possession and authorized to _ re- 
ceive the rents and profits of the 
property to apply on his mortgage, 
eannot, in the absence of evidence 
showing waste or abuse of his 
trust, be displaced by a _ receiver, 
with power to subordinate the claims 
of the mortgagee to claims of the 
divorced wife of the mortgagor for 
alimony. Cummings v. Cummings, 
75 Cal. 434, 17 P 442. 


481. 

Okl.—Harding v. Garber, 
DT a Sack. JOO. 

Or.—Brayton v. Monarch Lumber 
Cos. 8 Or.(s6d) 169 oe. L1 Om eetede 


20 Ok. 


Eing.—Hiles v. Moore, 15 Beav. 
175, 51 Reprint 503, 15 EngL&bhq 
130; Lloyd v. Passingham, 16 Ves. 


Jr. 59, 33 Reprint 906; Huguenin v. 
Baseley, 13 Ves. Jr. 105, 33 Reprint 
234, 6 HRC 834. See Hanson vy. 
Derby, 2 Vern. Ch. 392, 23 Reprint 
852, 9 ERC 508 (holding in a suit 
to redeem, on a showing that the 
mortgagee has committed waste, he 
will be ordered to give possession to 
plaintiff giving security to abide the 
accounting). 

21. See Turpin v. McGill, 6 Oh. 
Dec. (Reprint) 768, 8 AmLRec 23 
(holding invalid the appointment of 
a mortgagee as receiver). 

22. Action on bill, or note or bond, 
or for money lent see Bills and 
Notes § 1067 et seq; Bonds § 137 
et seq; Money Lent ante p 1. 

Necessity for some indebtedness 
see supra §§ 21, 97, 196. 

23. Effect of such covenant see 
supra §$ 221-224. 


24. %Ind—Smith v. Stewart, 6 
Blackf. 162. 

Iowa.—Curl v. Foehler, 113 Iowa 
597, 85 NW 811. 

Ky.—Hoskins y. Black, 190 Ky. 


98, 226 SW 384. 
Md.—Barrell v. Glover, 2 Gill 171. 
Mass.—Cook v. Johnson, 165 Mass. 


245,,43 NE 96;, Ball v. Wyeth, 99. 
Mass. 338. 

Minn.—Van Brunt v. Mismer, 8 
Minn. 232. 


Mont.—Pendleton v. Cowling, 11 
Mont. 38, 27 P 386. 

N. Y.—Culver v. Sisson, 3 N. Y. 
264; Home v. Fisher, 2 Barb. Ch. 559. 


Pa.—Nace’s Wst., 52 Pa. Super. 
607. 

Va.—Drummond vy. Richards, 2 
Munf. (16 Va.) 3387. 

Wash.—Weikel vy. Davis, 109 Wash. 
9, 186 “P '323. 

Man.—John Abell Engine, ete, 
Works Co. v. Harms, 16 Man. 546. 
KO ELSI n eR v. Warren, 1.24 Ont. 


44;. London Loan Co. v. Smyth, 32 
U. C. C. P. 5380; Jackson v. Yeomans, 
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gagor personally liable that the mortgage recites 
a consideration ;”° 
where the indebtedness secured is that of a third 
person?’ is it sufficient that the mortgage contains 
a clause confessing judgment for the amount of 
But a personal action may be 
maintained if the mortgage is accompanied by a 
note, bond, or other evidence of debt,?® or if the 
intention of the mortgagor to assume a personal 
liability can be made out by fair implication,*° or 
upon the production of evidence of a subsisting debt 
or claim,*! although such evidence is entirely ex- 
traneous to the mortgage and even rests in mere 
An agreement between the parties to a 
mortgage that the mortgagee will look entirely to 
the mortgaged property for payment of the debt 


an indebtedness,”> or 


such indebtedness.?§ 


parol.*? 


will be given effect.%* 


Git eC. Ose. OO 45. FIVCD ONAL GV. 
Clarke, 30 U. C. Q. B. 307; Pearman 
v. Hyland, 22 U. C. Q. B. 202; Hall v. 
Morley, 8 U. C. Q. B. 584. 

[a] Agreement cutting off right 
of redemption.—Where land is con- 
veyed as security for a debt, under 
an agreement that, on default in 
payment, the title shall vest abso- 
lutely in the grantee, he cannot 
maintain an action at law on such 
default to recover the debt, for this 
only entitles him to the premises, 
not to a money judgment. Curl v. 
Foehler, 113 Iowa 597, 85 NW 811. 


25. Cal.—Shafer v. Bear River, 
etc., Water, ete, Co., 4 Cal. 294: 
N. J.—kKeeler v. Keeler, 11 N. J. 


Eq. 458. 
N. Y¥.—Smith v. Rice, 12 Daly 307. 
S. G@—Chewning v. Proctor, 7 8. C. 

Ea. 11. 

Ont.—London Loan Co. vy. Smyth, 
Seen Cae abo, 

26. Vrooman y. Dunlap, 30 Barb. 
(N. Y.) 202; Weed v. Covill, 14 Barb. 
(N. Y.) 242; Salisbury v. Philips, 10 
Jonns. — CN... Y.).. 57; + Severance. v. 
Griffith, 2 Lans. (N. Y.) 38; Howel 
v. Price, 1 P. Wms. 292, 24 Reprint 
394. 

27. See supra §§ 209, 354 et seq. 


28. Deland v. Mershon, 7 Iowa 70; 
New Orleans Canal, etc., Co. v. Ha- 
gan, 1 La. Ann. 62. 

29. Cal.—Sacramento Bank AK 


Copsey, 133 Cal. 663, 66 P 8, 205, 85 
AmSR 242. 

Ky.—Hoskins v. Black, 190 Ky. 98, 
226 SW 384. 

La.—Lichtenstein yv. Lyons, 115 
La. 1051, 40 S 454. 

Md.—Williamson Andrew, 4 
Harr. & M. 482. 

Mo.—Shaw v. Burton, 5 Mo. 478. 

N. J.—Crosby v. Washburn, 66 N. 
J. L. 494, 49 A 455. 

N. Y.—Marshall v. Davies, 78 N. Y. 
414; Hone y. Fisher, 2 Barb. Ch. 559. 

Pa.—Baum v. Tonkin, 110 Pa. 509, 
1 A 535; Philadelphia, etce., R. Co. v. 
Johnson, 54 Pa. 127; Ligget v. State 
Bank, 7 Serg. & R. 218. See Galey 
v. Guffey. 248 Pa. 523, 94 A 238. 

[a] Mortgage as extension of 
time.—The mere taking of a mort- 
gage on time as collateral security 
is not in itself, in the absence of 
any agreement beyond it, an ex- 
tension of time for the payment of 
the original debt. Cary v. White, 52 
N. Y. 138; Wood v. Robinson, 22 N. 
Y. 564. 

{b] Restraining prosecution of 
action.—(1) Circumstances may be 
such as to make it proper to re- 
strain proceedings at law by one 
mortgagee, at the suit of another 
having equal or prior rights, where 
this course is necessary to preserve 
the property for an equitable dis- 


Vv. 


tribution. Pennock vy. Coe, 23 How. 
GEIS )A117, 716 We, -6diy4 3630 Good= 
win v. Williams, 5 Grant Ch. (Ont.) 


178. (2) Where there were two sets 
of railroad bondholders secured by 
separate mortgages, an individual 
holder of a bond of the second mort- 
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In the case 
neither 


portion to their 


a. In General. 
statute,®” where 


itor may pursue 


rently.2® He is 


[§§ 644-645 


of joint mortgagors, although as 


against the mortgagee, the mortgagors may be 
jointly liable for the debt,’ as between the mort- 
gagors themselves they are liable only to the extent 
that each received the proceeds of the mortgage.®® 

Where a mortgage rests on two properties of 
different persons, and is of less amount than the 
value of the two, the two must contribute in pro- 


value in paying the mortgage.*° 


[§ 645] 2. Right of Action on Debt Secured— 


Unless it is otherwise provided by 
a mortgage is given to secure the 


payment of a bond or a promissory note, the cred- 


his remedy either on the mortgage 


or on the evidence ‘of the debt, or on both concur- 


not required to foreclose the mort- 


gage before resorting to his action on the note or 


gage may be enjoined from collect- 
ing his bond by execution, if there 
is not enough property for all, since 
if he were allowed to proceed it 
would interfere with the prior right 
of the first set and with the pro 
rata right of others of the second 
set. Pennock v.-Coe, supra. 

Right of action on the debt see in- 
fra §8§ 645-647. 

30. Hoskins v. Black, 190 Ky. 98, 
226 SW 3884; New Orleans Canal, etc., 
Co. v. Hagan, 1 La. Ann. 62; Smith 
v. Rice, 12 Daly (N. Y.) 307; North- 
ern .TrustnCo, .v... Wasylkovsky,, 14 
Sask. L. 388, [1918] 3 WestWkly 204. 

[a] Admission of indebtedness in 
instrument.—‘“It is sufficient to es- 
tahfish a personal liability against 
the mortgagor if the instrument con- 
tains admission of indebtedness on 
his part, in which event a promise 
will be implied and a legal liability 
created.” Hoskins v. Black, 190 Ky. 
98, 101, 226 SW 384. 

31. Ind.—Walker v. 50 
Ind. A,.645, 94 NE 339. 

Ky.—Hoskins v. Black, 190 ay: wre 
226 SW 384. 

Minn.—Evans _ v. riSipbon: 89 
Minn. 202, 94 NW 692. 

N. Y.—Mack v. Austin, 29 Hun 534 
{aff 95 N. Y. 513]; Gaylord v. Knapp, 


Bement, 


15 Hun 87. 
Pa.—Nace’s Est., 52 Pa. Super. 
607. 
of Ont. ee ea v. Yeomans, 28 U. C. 
B. 


See Pea v. Thursby, 9 Mod. 463, 
88 Reprint 575 (recognizing the prin- 
ciple that the personal assets of a 
mortgagor are liable for the mort- 
gage money, there being a debt con- 
tracted by the borrowing, but hold- 
ing that the joinder of a father and 
son in a mortgage of the father’s 
estate for a loan made to the father 
does not, in the absence of a cove- 
nant to pay, bind the personal prop- 
erty of the son nor the real assets 
which have come into his hands by 
the death of his father). 

[a] Recitals of mortgage as evi- 
dence.—Where a widow who is en- 
titled to the interest of a fund 
charged by her husband’s will on 
land takes from her husband’s ex- 
ecutor, who has a power of sale, a 
deed for the land, and the considera- 
tion named is the exact amount of 
the principal of the charge thereon, 
and contemporaneously with the exe- 
cution of the deed executes a mort- 
gage to the executor as trustee in 
which she recites that by her written 
obligation of even date she stood 
firmly bound to pay an amount equal 
to the charge immediately upon her 
decease, such recitals are proof of 
the existence of a bond, which could 
not be found, and are sufficient to 
charge the estate of the widow after 
her death with the payment of the 
principal of the charge, in the ab- 
sence of any evidence that it had 
ever been paid to the trustee of the 
mortgage in her lifetime. Nace’s 
Est., 52 Pa. Super. 607. 


{b] Amount of recovery.—A mort- 
gagor, executing a mortgage to se- 
cure to the mortgagee the return of 
stock loaned by her to the mort- 
gagor, who had pledged it to a third 
person, or to secure the payment to 
her of its par value and to indemnify 
her against loss on account of the 
loan and pledge, is personally liable, 
on his failure to return stock, for its’ 
value, although that value may ex- 
ceed the par value. Walker v. Be- 
ment, 50 Ind. A. 645, 94 NE 339. 

32. Tonkin v. Baum, 114 Pa. 414, 
7 A 185; Coffman v. Carothers, 42 Pa, 


Co. 378. 
33. Insurance Co. v. Strahl, 8 
PittsbLegJNS 131; Sappington vy. 


Owens, 92 Wash. 632,:159 P 785. 

[a] Burden of proof.—(1) The 
burden of proving such an agreement 
is on the party setting it up. Sap- 
pington v. Owens, 92 Wash. 632, 159 
P 785 (evidence held to sustain . 
agreement). (2) Where defendant 
sets up such an agreement and asks 
that the note sued on be reformed to 
express such intention, a claim that 
defendant could not in equity ask 
for such relief because he had mis- 
represented the value of ‘the mort- 
gaged premises, required proof by 
the plaintiff by a fair preponderance 


}of the evidence. Sappington v. 
Owens, supra. 
[b] Where mortgagee insolvent 


corporation.—Where the mortgagee 
is a corporation, owing debts and 
insolvent, the court will not stay 
the collection of the debt evidenced 
by the bond by reason of the amount 
| being necessary to satisfy creditors, 
even partially an agreement between 
the parties to a mortgage that no 
judgment shall be taken on the bond 
accompanying the mortgage, but that 
the mortgaged property alone shall 


be liable, is binding between them. 
Insurance Co. v. Strahl, 8 Pittsb 
LegJNS 131. 


34. Rodick y. Pineo, 120 Me. 160, 
PAS: TAS 4b: 

[a] Joint mortgagors are within a 
statutory provision fixing and defin- 
ing the rights and liabilities of joint 
makers of notes, bond, bill, or con- 
tracts. Anniston Banking, etc., Co. 
v. Green, 197 Ala. 567,73 S81: 

35. Rodick v. Pineo, 120 Me. 160, 
113 A 45. 

36. Jennings First Nat. Bank v. 
Garlick, 137 La. 282, 68 S 610. 

Contribution between landowners _ 
generally see Contribution § 17. 

37. See infra § 646. 

38. U. S.—Hughes v. Edwards, 9 
Wheat. (U. S.) 489, 6 L. ed. 142; Ober 
v. Gallagher, 93 aS 199,23 L. ed. 
829; Kimber v. Gunnell Gold Min., 
ete., Co., 126 Fed: 137; 61 CCA 2035 
Connecticut Mut. L. Ins. Co. v. Jones, 
8 Fed. 303, 1 McCrary 388; Morrison 
v. Buckner, 17 F.. Cas. No. 9,844, 
Hempst. 442; U. S. v. Myers, 27 F. 
Cas. No. 15,844, 2 Brock. 516. 

Ala.—Wood v. Barnett, 208 Ala. 
295, 94 S 338; Morris v. Fidelity 
| Mortg. Bond Co., 187 Ala. 262, 65 S 


For later cases, developments and changes in the law See cumulative Annotations, same title, page and note number. 
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bond ;°° but, unless prevented by an agreement,*® he 


eo» are 
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may sue on the latter at law without regard to the 


810; Cullum v. Emanuel, 1 Ala. 23, 
384 AmD 757. 

Ark.-—Neely v. Black, 80 Ark. 212, 
96 SW 984; Very v. Watkins, 18 
Ark. 546. 


Colo.—Folda Real Hst. Co. v. Jacob- 
sen, 75 Colo. 16,919, 223 P° 748 [cit 
Cy¥e}. 

Ponta Order v. Schupack, 102 Conn. 
644, 129 A 854; Stalker v. Hayes, 81 
Gonn. 711, 715, 71 A. 1099" [cit Cyc]. 

Del.—Newbold v. Newbold, 1 Del. 
Ch. 310. 

Ill.—Tartt v. Clayton, 109 Ill. 579; 
Palmer v. Harris, 100 Ill. 276; Rogers 
v. Meyers, 68 Ill. 92; Karnes v. 
Lloyd, 52 Ill. 113; Vansant v. Allmon, 
23 Ill. 30; Russell v. Hamilton, 3 Ill. 
56; Black v. Thomson, 120 Ill. A. 424. 

Ind.—Cross v. Burns, 17 Ind. 441; 
Fairman v. Farmer, 4 Ind. 436; Youse 
v. McCreary, 2 Blackf. 243. 

Iowa.—In re Butterfield, 196 Iowa 
633, 195 NW 188; Jarl v. Pritchett, 
190 Iowa 1268, 179 NW 945; Guest v. 
Byington, 14 Iowa 30; Bahr v. Arndt, 
9 Iowa 39; Knetger v. Bradstreet, 1 
Greene 382 

Kan.—Hunt yv. Bowman, 62 Kan. 
448, 63 P 747; Lichty v. McMartin, 
11 Kan. 565. 

La.—Croghan v. Conrad, 11 Mart. 
555. But see:Taylor v. Hill, 21 La. 
Ann. 639 (creditor cannot proceed by 


executory process and also in an 
ordinary action on the notes). 
Md.—Wilhelm v. Lee, 2 Md. Ch. 
322. 
Mass.—Burtis v. Bradford, 122 


Mass. 129; Torrey v. Cook, 116 Mass. 
163; Ely v. Ely, 6 Gray 439; Hale v. 
Rider, 5 Cush. 231; Hedge v. Holmes, 
10 Pick. 380. 

Minn.—Wade v. Citizens’ State 
Bank, 158 Minn. 281, 197 NW 277. 

N. Y.—Wadsworth v. Lyon, 93 N. 
Y. 201, 45 AmR 190; Scott v. Frink, 
53 Barb. 533; Matter of Perkins, 122 
Misc. 593, 204 NYS 667; Suydam v. 
Bartle, 9 Paige 294; Jackson v. Hull, 
10 Johns. 481; Jones v. Conde, 6 
Johns. Ch. 77; Dunkley v. Van Buren, 
3 Johns. Ch. 330; Williamson v. 
Champlin, Clarke 9 [aff 8 Paige 70]. 

iINGanee—Mlis. bv. + bussey,, 66...N. Ci 
501. 

Or.—Marshall v. Middleton, 100 Or. 
247, 191 P 886, 196 P 830, 19 ALR 
421. 

Pa.—Philadelphia, Re, COs Ve 
Johnson, 54 Pa. 127. 

Ss. C.—Hatfield v. Kennedy, 1 S. C. 


etc., 


L. 501. But see Anderson v. Pil- 
SKane 6 peo Cr 490, Desh. O8%,c4 
AmSR 917, 4 LRA 205 (effect of 


practice allowing deficiency judgment 
in foreclosure is to prevent concur- 
rent actions); Hatfield v. Kennedy, 1 
S. Cc. L. 501 (an early case decided 
in accordance with the general rule). 


Ss. D—St. Paul F. My ins. Co: 
v. Dakota Land, etc., Co. 10 S. D. 
191, 72 NW 460. 


Tenn.—Stephens v. Greene County 
Iron Co., 11 Heisk. 71; Donaho_ v. 
Bales, (Ch. A.) 59 SW _ 409. See 
Franklin v. Hersch, 3 Tenn. Ch. 467 
(where a creditor sues at law to 
recover his debt and also in equity 
to foreclose a mortgage securing it, 
he may elect to proceed altogether 
in equity, in which event the action 
at law will be enjoined until the 
hearing in equity; or he may make 
a special election to proceed at law 
to try his legal right and in the 
chancery court to . establish his 
equitable lien, in which case the 
foreclosure suit will be suspended 
until the legal right is ascertained). 
~ Tex.—Blackwell v. Barnett, 52 
Tex. 326. 

Va.—Priddy v. Hartsook, 81 Va. 67. 

Wash.—Frank v.* Pickle, 2 Wash. 
T55,.38-P 584. 

Eng.—Booth v. Booth, 2 Atk. 343, 
26 Reprint 609. 

Ont.—Toronto Bank v. Irwin, 28 
Grant Ch. 397; Parr v. Montgomery, 
27 Grant Ch. 521. 


Sask.—Creamer v. Gooderham, 


Sask. L. 173, 17 DomLR 235, 27 West 
LR 646, 6 WestWkly 250. 

la] Code provisions merging legal 
and equitable remedies in one form 
of action, denominated a “civil ac- 
tion,’ do not prevent a mortgagee 
from electing whether to sue the 
mortgagor personally for the debt, 
or to proceed for foreclosure of the 
mortgage. Ellis v. Hussey, 66 N. C. 


501. 

[b] Debt payable in installments. 
—Where the debt secured by a mort- 
gage consists of an entire sum pay- 
able in installments, an action will 
not lie for the first installment be- 
fore the others are due. Forsythe 
Va sOnnNsoOn,.6e We Coy Ou B:7Ow Surg. 

[c] After appropriation of all the 
land to the debt by levy under a 
judgment on the debt, the mortgage 
is extinguished. Lord v. Crowell, 
15 Me, 399. 

[dad] Action to charge separate 
property.— Where a mortgage is ex- 
ecuted by a married woman to se- 
cure a note awhich is void, an action 
in equity to charge her separate 
property is maintainable although an 
action is pending at law to fore- 
close the mortgage in which plain- 
tiff cannot have judgment because 
of the invalidity of the note se- 
cured. Heburn v. Warner, 112 Mass. 
271, 17 AmR 86. 

_{e] Separate action if necessary 
for complete relief.—Where, as upon 
an originating summons to fore- 
close the security, there is no ju- 
risdiction to make a personal order 
for payment of the debt, the mort- 
gagee may also maintain a separate 
action on the covenant for payment, 
but the rule would be otherwise if 
in the first proceeding there was 
jurisdiction not only to realize the 
security but to give the personal 
remedy. Bradshaw. v. McMullan, 
PUSS 2) sir) 1873 

" Waiver of éntry to foreclose by 
action see infra § 1250. 

39. Ala.—Morris v. Fidelity Mortg. 
Bond Co., 187 Ala. 262, 65 S 810. 
peek C.—Wolfe v. Murphy, 47 App. 


ill.—Friedlander v. Fenton, 180 Ill. 
312, 54 NE 329, 72 AmSR 207. 
TL Ce ne v. Rutter, 38 Iowa 
EE hla gna v. McMartin, 11 Kan. 

Me.—Crooker v. Frazier, 52 Me. 405. 

Nebr.—Maxwell v. Home F. Ins. 
Co., 57 Nebr. 207, 77 NW 681; Grable 
v. Beatty, 56 Nebr. 642, 77 NW 49; 
Meehan v. Fairfield First Nat. Bank, 
44 Nebr. 213, 62 NW 490. 

N, Y.—Schenectady Sav. Bank v. 
Ashton, 205 App. Div. 781, 200 NYS 
245; General Inv. Co. v. Interborough 
Rapid Transit Co., 200 App. Div. 794, 
802, 193 INYS'1903) fafi<235°Ne Y. 133) 
139 NE 216, and cit Cyc]; Elder v. 


Rouse, 15 Wend. 218. 

Pa.—Harper v. Lukens, 271 Pa. 
144, 112 A 636. 

S.. D—Hampe v. Manke, 28 S. D. 
501, 184 NW 60. 

40. Allison v. Hollembeak, 138 
Iowa 479, 114 NW 1059. See Con- 
tinental Securities Co. v. Rapid 
Transit Co., 118 Misc. 11, 193 NYS 


892 [aff 200 App. Div. 794, 193 NYS 
903 (aff. 235 N. Y. 133, 139 NE.216)] 
(stipulation in note held not to pre- 
vent suit thereon). 

[a] A stipulation in a note that 
the payee should look to certain 
mortgage security for its payment 
limits the remedy of a subsequent 
holder to that afforded by a resort 
to the mortgage security, both as 
against the maker and a blank in- 
dorser. Allison v. Hollembeak, 138 
Iowa 479, 114 NW 1059. 

Collateral agreement between par- 
ties see supra § 644. 

Effect of stipulation in mortgage 
see infra 647. . 

41. U. S.—Kimber v. Gunnell Gold 
Min., etc., Co.,, 126 Fed. 137, 61 CCA 
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mortgage, or prove it as a claim in the administra- 


Ala.—Wood y. Barnett, 208 Ala, 
295, 94 S 338. 
oui C.—Wolfe v. Murphy, 47 App. 
Fla,—Taylor v. American . Nat. 


Bank, 63 Fla. 631, 57 S 678, AnnCas 
1914A 309. 


Ill.— Esty v. Brooks, 54 Ill. 879. 

Ky.—Hunt v. McConnell, 1 T. 
Mon. 219. 4 

La.—Robson y. Beasley, 118 La. 
738, 43 S 391. 

Me.—Crooker v. Frazier, 52 Me. 


405, 

Mo.—Southern Missouri Trust Co. 
v. Crow, (A.) 272 SW 1040. 

N. C.—Warreén v. Herrington, 171 
IN. Cs 165,38 SH 139- 

Okl.—Peters v. Lindley, 88 Okl. 32, 
211 P 409. 


Or.—Walters v. Cooper, 71 Or. 139, 


142 P 359. 

Pa.—Harper v. Lukens, 271 Pa, 
144, 112 A 636. 

S. D.—Plank v. Hopkins, 35 S. D. 


248, 151 NW 1017. 
[a] Prima facie case.—In an ac- 
tion on a note containing an agree- 
ment concerning collateral consist- 
ing of a deed placed in payee’s hands, 
introduction in evidence of the note 
without the agreement following it 
made out a prima facie case. Harper 
v. Lukens, 271 Pa. 144, 112 A 636. 

[b] Several mortgagees.—W here 
a group of notes or a series of bonds 
are in the hands of different holders, 
the fact that they are all secured by 
one mortgage is no defense to an ac- 
tion upon any one of the notes or 
bonds by the holder thereof. Kimber 
vy. Gunnell Gold Min., ete., Co., 126 
Fed. 137, 61 CCA 203; Esty v. Brooks, 
54.111. 379. 

[c] Mortgagee may waive his 
mortgage altogether, and collect his 
debt by levying on a portion of the 
mortgaged premises. Crooker_ v. 
Frazier, 52 Me. 405. 

{d] Joint obligation.—If several 
persons have purchased a tract of 
land and given their obligation for 
the price in solido, with a single 
mortgage on the entire tract as se- 
curity therefor, the vendor or the 
holder of the obligation may pursue 
either one of the obligors for the 
whole amount. Hughes v, Patterson, 
23 La. Ann. 679. 

[e] Agreement of third person to 
pay mortgage.—The right of a cred- 
itor, holding a purchase-money mort- 
gage, to recover on the note cannot 
be divested by an agreement between 
the debtor and a third person that 
the latter will pay the mortgage. 


yoleers vy. Cooper, #71 Ory 1139,5, 142 
ayy 7% divorce decree, awarding 


the homestead to the wife for life or 
until her remarriage, and providing 
that the husband should pay a mort- 
gage thereon, and that, if he failed 
to do so, title should vest in the wife, 
did not affect the right of the holder 
of the note to waive the mortgage 
and sue on the note, even though he 
did so pursuant to a conspiracy with 
the wife to deprive the husband of 
both the homestead and the amount 
of the note. Plank v, Hopkins, 35 S. 
D. 248, 151 NW 1017. 

[g] Judgment subjecting mort- 
gaged premises to debt.—In an action 
on a note secured by a mortgage, if 
the equities are such as to entitle 
defendant to have the mortgaged 
premises applied in satisfaction of 
the judgment, it may be so provided 
in the judgment. Plank v. Hopkins, 
35 S. D. 248, 151 NW 1017. 

[h] Costs.—An estate mortgaged 
to secure the payment of a debt is 
bound for the costs of an action 
brought for the recovery of the debt. 
Hunt v. McConnell, 1 T. B. Mon. 
(Ky.) 219. 

[i] Intervention.— The personal 
representative of the terre-tenant 
has a right to intervene in a suit on 
the bond. Stegmaier v. Keystone 
Coal Co., 15 Pa. Dist. 656. 
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tion of the estate of the deceased mortgagor ;*” and 
such an action will lie, although the mortgage itself 
is illegal and void,** although the court would have 
no jurisdiction to decree a foreclosure if that had 
been asked for,** or although plaintiff does not 
produce the mortgage or cannot produce it on ac- 
count of its loss or destruction;** and conversely, an 
action may be maintained on the mortgage without 
production of the note secured, if its absence is 
sufficiently accounted for, and plaintiff’s case other- 
wise made out,*® but not where the nonproduction 
of the bond is not accounted for satisfactorily.47 A 
junior participation owner of a mortgage and bond, 
however, cannot sue on the bond where the one hay- 
ing a primary right to sue is not a party to the 
action.*8 The ereditor can have only one satisfac- 
tion, and his action on the note or bond will be 
defeated by proof of the payment, release, or satis- 
faction of the mortgage ;*? however, a release is not 
conclusive as to the payment of the debt in a per- 
sonal action therefor, but is open to explanation like 
any other receipt;°° and it has been held that the 
extinguishment of the mortgage by reason of the 
breach of a condition subsequent does not affect the 


[i] Partial failure of title is no|complain of the 
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debt secured by the mortgage.54 Where the owner 
of land in order to secure a loan thereon without 
incurring personal liability transfers the land to a 
third person who executes a note and deed of trust 
and deeds the property back to the original owner 
subject to the deed of trust, the original owner is 
not liable to the transferee of the note in an action 
for: (1) Money had and received. (2) Money laid 
out and expended. (3) Money loaned and ad- 
vanced.°” . 
. Absolute deed intended as a mortgage. The 
grantee of a deed absolute in form but intended 
as a mortgage®? cannot maintain an action at law 
while retaining the title,°* his remedy being in 
equity to have the deed declared a mortgage;°° but 
it has been held that grantee in such a deed can 
sue on the note intended to be secured, the suit con- 
stituting a waiver of all rights under the deed except 
as a mortgage.*® 

[§ 646] b. Statutory Provisions. In several states 
it is* provided by statute that only one action shall 
be maintained for the recovery of any debt se- 
cured by mortgage, and that it shall be by fore- 
closure,®? or else that the remedy by foreclosure 


judgment on the|gage. Martin v. Becker, 169 Cal. 301, 


defense to a suit on notes secured by 
purchase-money mortgage. Bean v. 
Harrington, 88 Me. 460, 34 A 268. 

[k] Total failure of title is a de- 
fense to a suit on notes secured by 
a purchase-money mortgage. Bean 
v. Harrington, 88 Me. 460, 34 A 268. 

42. Schuelenburg v. Martin, 2 Fed. 
747, 1 McCrary 348; Rhodes v. Mox- 
hay, 10 Wkly. Rep. 103; In re Stew- 
art, 10 Grant Ch. (Ont.) 169. 

43. Shaver v. Bear River, etc., 
Water, etc., Co., 10 Cal. 396; Shore v. 
Weber, (Sask.) 11 DomLR 148, 24 
WestLR 343, 4 WestWkly 714. 

44. App v. Bridge, McC. (Kan.) 
118; Coad v. Windsor, 19 Sask. L. 50, 
[1924] 4 DomLR 892, [1924] 3 West 
Wkly 430. 

45. Hodgdon v. Naglee, 5 Watts 
& S. (Pa.) 217; Shelmardine v. Har- 
rop, 6 Madd. 39, 56 Reprint 1004; 
Macauley v. Boyle, 25 U. C. C. P. 239. 

46. McCauseland v. Baltimore Hu- 
mane Impartial Soc., 95 Md. 741, 52 
A 918; Nace’s Est., 52 Pa. Super. 607. 

47. Alverson vy. Marshall, 159 App. 
Div. 637, 145 NYS 96 

48. Goodwin v. Investors’, etce., 
ee Co., 210 App. Div. 38, 205 NYS 

49. Yourt v. Hopkins, 24 Ill. 326; 
Bowman vy. Clyde, 101 Kan. 165, 165 
P 820: Aldrich v. Aldrich, 143 Mass. 
45, 8 NE 870; Hamilton Provident, 
etc., Soc. v. Northwood, 86 Mich. 315, 
49 NW 37. 

[a] Protection of rights of mort- 
gagor.—Ordinarily the rights of the 
mortgagor will be fully protected if 
he receives credit on the note for 
the value of the land at the time the 
lien is released. Bowman v. Clyde, 
101 Kan. 165, 165 P 820. 

50. South Missouri Land Co. v. 
Rhodes, 54 Mo. A. 129; Hughes vy. 
Torrence, wlilivibas 614 A825; 


5Y.. Pyle v. Pyle, 260 Pa. 532, 103 
A 918. 
52. State v. Reynolds, (Mo.) 245 


SW 1065, 25 ALR 1484. 

53. See supra §§ 64-1538. 

54. Kepler v. Jessup, 11 Ind. A. 
241, 37 NE 655; Weise v. Anderson, 
134 Mich. 502, 96 NW 575. 

55. Weise v. Anderson, supra; 
Foster v. Floyd, 113 Wash. 312, 194 


P 407. 
Foster v. Floyd, supra. 

[a] Offer to reconvey as condition 
precedent.— Where plaintiff began an 
action on a note asserting that a 
deed absolute in form was a mere 
mortgage to secure the note, and 
took a judgment that specifically 
canceled the deed, defendant cannot 


iv. Williams, 


ground that an offer to reconvey was 
a condition precedent to maintenance 
of the action. Foster v. Floyd, 113 
Wash. 312, 194 P 407. 

57. See statutory provisions. See 
also Crescent Lumber Co. v. Larson, 
166,). Cal) 168;.135 PR 5 02h4) Meyer ) svi 
Weber, 133 Cal. 681, 65 P 1110; Otto 
v. Long, 127 Cal. 471, 59 P 895; Santa 
Ana Commercial Bank vy. Kershner, 
120 Cal. 495, 52 P 848; Merced Se- 
curity Sav. Bank v. Casaccia, 103 
Cal. 641, 37 P 648; Powell v. Patison, 
100 Cals 236, 34 P.6liy" Barbieri. Vv. 
Ramelli, 84 Cal. 154, 23 P 1086; Hall 
v. Arnot, 80 Cal. 348, 22 P 200; Bull 
v. Coe, 77 Cal. 54, 18 P 808, 11 AmSR 
23550 Bartlett iv. (Cottley, 63 Gal. 366: 
Avery v. Hagenios, 45. Cal.\ A. 176, 
Lie Pod 9): Cooper sv..Burch, 238 Calk 
A. 470, 86 P 719; Pocatello First Nat. 
Bank v. Commercial Union Assur. 
Co., Ltd; 40 Ida. 236; 232° PB 899; 
Dighton v. First Exch. Nat. Bank, 33 
Lda 210, 192) RP. 832) Clark. vy. iPad= 
dock, 24 Ida. 142, 132 P 795, 46 LRA 
NS 475; Rein v. Callaway, 7 Ida. 634, 
65 P 63; Lewiston First Nat. Bank 
2, Edasee0, (23 Pipes 
Brophy v. Downey, 26 Mont. 252, 67 
P 312 (discussing the operation of 
such statute); Stephens v. Doxey, 58 


Uiah_ 196, 198 P 261; Salt Lake Val-; 


ley L. & T..Co.ev. Millspaugh, 18 
Utah 283, 54 P 898. . 
{a] The purpose of such a statute 


is merely to prevent a multiplicity of 
suits by compelling creditor to ex- 
haust security of mortgage before 
taking a personal judgment. Dyer 
Law, ‘etc., Co. v. Abbott, 52 Cal. “A. 
545, 199 P 340. 

{b] There is no personal liability 
by the mortgagor under a statute of 
this kind unless there is a deficiency 
after sale. Boucofski v. Jacobsen, 36 
Utah 165, 104 P 117, 26 LRANS 898. 

[c] Showing applicability of stat- 
ute.—It is not sufficient to bar an ac- 
tion on a note that it appears that 
security has been given for the ob- 
ligation, as the security must appear 
to be in the form of a mortgage, or 
what the law would deem the equiva- 
lent of a mortgage, and the burden 
is on defendants, in an action on a 
note, to show by their pleading that 
the security was such as is contem- 
plated by the statute. State Sav. 
aoe v. Albertson, 39 Mont. 414, 102 

[d] Action on security from third 
person.—A mortgagee, taking addi- 
tional security from a third person, 
may enforce his debt from such third 
person without reference to the mort- 


146 P 665, AnnCasi916D 171. 

fe] Suit on original debt.—A 
creditor to whom debtor had given | 
a note for the amount of indebted- 
ness secured by mortgage on real 
estate could not sue on original debt, 
but must first exercise his remedy 
by foreclosure of mortgage. West- 
ern Fuel Co. v. Sanford G. Lewald 
€o.,,190"Cal. 125, 210 P 419° 

{f{] Waiver of rights.—(1) Sucha 
statute is intended for the benefit of 
the mortgagor and may be waived by 
him. Martin v. Becker, 169 Cal. 301, 
146 P 665, AnnCasi916D 171. (2) A 
finding of fact by the court that a 
deed had been given as security for a 
debt, with an agreement to reconvey, 
preventing recovery in an action on 
the note alone, cannot be considered 
where the issue was not raised by the 
pleadings unless the issue was tried 
without objection. Crescent Lumber 
Co. v: Larson, 166 Cal. 168, 135 P 502. 
(3) A trust deed authorized the 
mortgagee and trustees, or assigns 
to prosecute any adverse claims at 
the expense of the mortgagors. As- 
signees of the mortgage successfully 
prosecuted an action to determine an 
adverse claim of the mortgagor. 
Subsequently the mortgaged prop- 
erty was reconveyed on the payment 
of the principal debt and it was 
agreed between the parties that the 
assignee’s claim to reimbursement 
for expenses of prosecuting the ad- 
verse claim should not be prejudiced. 
It was held that the assignee could 
maintain an action to enforce the 
payment of the claim for expenses 
and that it was not necessary that 
they should have been litigated and 
settled in the adverse claim suit. 
Hewlett v. Evans, 56 Cal. A. 344, 205 
P 492. 

[g] Loss of right to foreclose by 
own act.—When the mortgagee, by 
his own act or neglect, deprives him- 
self of the right to foreclose the 
mortgage, he at the same time de- 
prives himself of the right to an ac- 
tion upon the note. He will not be 
permitted without the consent of the 
mortgagor to release the mortgage 
for the purpose of bringing an action 
upon the note.. Hibernia Sav., ete, 
Soe. v. Thornton, 109 Cal. 427, 42; P 
447, 50 AmSR 52. 

{h] Bar of deficiency judgment.— 
The effect of a statute precluding a 
deficiency judgment in proceedings 
to foreclose a purchase-money mort- 
gage has been held to be to pre- 
vent the bringing of an action on 
the debt secured after the bringing 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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shall be exhausted before an action is brought on 


the bond,°® or that while an action 


pending an action on the debt cannot be maintained 
“without leave of court,5*% or merely that the two 
remedies shall not be pursued simultaneously in the 
same county.°®% Statutes of this nature do not apply 
where the mortgaged premises are situated in an- 
other state,>® but if in force in the state where the 
mortgaged land lies, may be pleaded in defense to 


of an action to foreclose. Marshall 
v. Middleton, 100 Or. 247, 191 P 886, 
196 P 830; Wright v. Wimberly, 94 
Ore Lol s842P* T4240) 

{i] Necessity that action be on 
note.—It is not necessary that pro- 
ceedings at law should have been 
instituted upon the notes secured; it 
is sufficient that the proceedings are 
to recover the same _ debt. Har- 
greaves v. Menken, 45 Nebr. 668, 63 
NW 951. 

{j] Mortgage by guarantor.—An 
action to enforce the liability of 
the principal debtor does not bar a 
subsequent suit to foreclose a mort- 
gage given by a guarantor. Murphy 
v. Hellman Commercial Trust, etc¢., 
43 Cal. A. 579, 185 P 485. 

{k] Sale before ascertainment of 
amount due.—The statute is not vio- 
lated by a sale under execution in 
foreclosure before the entire amount 


due is ascertained on appeal, the 
sale being but one step in the one 
foreclosure proceeding. Seid Pak 
aes Veubarker 137, Cale 53877 203) 2 
he 
[1] In Manitoba the proper rem- 


edy is one action asking for judg- 
ment upon the covenant for the total 
amount of claim and also for fore- 
closure in default of payment. Na- 
eae Trust Co. v. Campbell, 17 Man. 

{m] Mortgages given or assigned 
as collateral security.—(1) A statute 
limiting the remedy on a mortgage 
debt to one action does not apply 
where the primary debt and the 
mortgage debt are distinct obliga- 
tions between which there. is no 
privity. Martin v. Becker, 169 Cal. 
301; 146 P 665, -AnnCasi1916D)- 171; 
Murphy v. Hellman Commercial 
MUS’, mec. Fan Calid-Ac! F579, VTSh rP: 
485. (2) And where the mortgage 
is taken as collateral security for 
payment by another as_ primary 
debtor, the right to enforce the 
mortgage is not lost by first obtain- 
ing judgment against the primary 
debtor. Murphy 'v. Hellman Com- 
mercial Trust, ete., Bank, 43 Cal. A. 
579, 185 P 485. (3) Nor is the right 
to foreclose a mortgage for the pri- 
mary indebtedness lost by proceed- 
ing against a third person who has 
furnished additional security (Mar- 
tin v. Becker, 169 Cal. 301, 146 P 665, 
AnnCas1916D 171), (4) or by fore- 
closing a collateral mortgage (Mc- 


es v. Magee, 114 Cal. 126, 45 P 
1068). 
58. See statutory provisions; and 


Wan Aken v. Tice, 60° N.. J...) 377, 
38 A 20; Hellyer v. Baldwin, 53 N. J. 
L. 141, 20 A 1080; Andrus v. Burke, 
61 N. J. Eq. 297, 48 A 228; Newman 
v. Brigantine Beach R. Co., 15 Pa. Co. 
625. But see Copperthwait v. Dum- 
mer, 18 N. J. L. 258 (holding that 
a suit pending in chancery, upon a 
mortgage for a foreclosure, is no 
bar to an action at law 6n the bond 
accompanying the mortgage). See 
also Van Horn vy. McInnes Brick 
Mfg. Co., 19 Pa. Co. 89 (recognizing 
the New Jersey rule but holding it 
inapplicable to a suit in Pennsyl- 
yania on an original indebtedness 
afterward secured by a New Jersey 
mortgage). 

[a] Effect of tax and insurance 
clauses.—The fact that the bond and 
mortgage contain the usual tax and 
insurance clauses does not change 
the character of the debt secured so 
as to permit an action on the bond 
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of foreclosure is 


before foreclosure, Knight v. Cape 
May Sand Co., 83 N. J. L. 597, 88 A 
964 [rev "82 N. J. L.. 16, 81 A 361). 

{b] Manner of raising objection. 
—A declaration which states that a 
bond sued on was secured by a mort- 
gage of even date with the bond is 
not bad on demurrer based on the 
statute providing that the first pro- 
ceeding to collect the debt shall be 
by foreclosure, such right being a 
personal privilege. Callan v. Bodine, 
OalN seed mulas re 4 One ime AuneL OO tra 

[ec] Smit on notes.—The statute 
requiring prior foreclosure is appli- 
eable only to bonds and mortgages 
securing them, and not to notes se- 
cured by a mortgage. Asbury Park, 
ete., Bank vy. Giordano, (N. J. Sup.) 
129 A 202; Updyke v. Van Orden, (N. 
J. Sup.) 95 A 547. 


[d] In Arizona a mortgagee can 
either sue mortgagor directly on 
notes, waiving mortgage, or he can 


foreclose mortgage, but he cannot 
do both, and, if he elects to fore- 
close, he must exhaust mortgaged 
property before he can have de- 
ficiency judgment. Where notes and 
mortgage were assigned to mort- 
gagee as collateral to secure pay- 
ment of his mortgage, it is not neces- 
sary for mortgagee to take out gen- 
eral execution against mortgagor on 
deficiency judgment before proceed- 
ing to sue on notes and mortgage 
given as collateral. Lewis v. Horn- 
back, 237 P 952. 

[e] In Alberta it is provided that 
unless otherwise ordered by the 
court, the judgment or order in an 
action on a mortgage shall provide 
that the amount be realized in the 
first instance pro tanto by a sale of 
the land mortgaged. A judgment not 
containing this provision is irregu- 
Jar. Holmes v. Smith, (Alta.) [1920] 
3 WestWkly 870. 

{f] Object and application of 
statute.—(1) ‘‘Its palpable object is 
to prevent an obligee of a bond 
from suing thereon, until he shall 
have first foreclosed the mortgage, 
which, has been given as collateral 
security for the payment of the 
bond. Before the passage of the 
act the mortgagee could foreclose his 
mortgage and bring his action on 
the bond at the same time, if he saw 
fit, and thus harass the mortgage 
debtor, and put him to needless ex- 
pense and costs. It was at such 
oppressive proceedings that the stat- 
ute was aimed.” Knight v. Cape 
May Sand Co.,. 83 N. J. L.-597, 601, 
83 A 964. (2) But where the maker 
of a note was indemnified against 
liability thereon by a mortgage ex- 
ecuted to him by third persons, one 
who has acquired such note and 
mortgage may enforce payment by 
suit upon the note or foreclosure 
of the mortgage. Nelkin v. Silver- 
man, CN. oJ.) b26) A 450: (3) Nor 
does the statute prevent suing first 
on an original indebtedness for 
which a bond and mortgage have 
been given as collateral security and 
without extinguishment of the orig- 
inal debt. Van Horn v. McInnes 
Brick Mfg. Co:;, 19 Pa..Co;789. ‘Ceon= 
struing the New Jersey statute). (4) 
The statute may be used as a defense 
in an action on the bond in another 
state. Newman vy. Brigantine Beach 
Re-Co), lib Pay Con 625)' 4) Swit may. 
be brought on the bond after foreclo- 
sure. Crosby v. Washburn, 66 N. J. 
L. 494, 49 A 455. 


[41 C.J.] 657 


an action on the note or bond in another state,®° 
although there is authority for the view that such 
statutes are mere limitations on the remedy in the 
states in which they are in force and consequently 
that they are no bar in an action on the debt in 
another state,®! or in a federal court having 
diction of the parties.®? A suit may be brought not- 
withstanding the statute, where there is no lien by 
reason of the nonexistence of the property described 


juris- 


58144. Joslin v. Millspaugh, 27 
Mich. 517; Maxwell v. Home F. Ins. 
Co, 5 Nebr. 20%. 77 INW | 681)5 ebtar— 
greaves v. Menken, 45 Nebr. 668, 63 
NW 951; Meehan v. Fairfield First 
Nat. Bank, 44 Nebr. 213, 62- NW 
490; Heintz v. Klebba, 5 Nebr. 
(Unoff.) 289, 98 NW 4381; Easton v. 
Lindegod, 3 Nebr. (Unoff.) 786, 92 
NW 1000; Ure v. Bunn, 3 Nebr. 
(Unoff.) 61, 90 NW 904; Dudley v. 
Third Order St. Francis Cong., 138 
N. Y. 451, 34. NE 281, 282; . Van- 
derbilt v. Schreyer, 91 N. Y. 392, 12 
AbbNCas 390; McKernan v. Robin- 
son, 84. IN. ¥o.L00) Laff, 20; Hum 289d 
Scofield v. Doscher. 72, N. Pyne 205 
Equitable L. Ins. Soe. v. Stevens, 63 
N. Y. 841; Roberts v. Kidansky, 111 
App. Div. 477, 97 NYS 913 [aff 188 
N. Y. 688 mem, 81 NE 1174 mem]; 
Matter of Byrne, 81 App. Div. 74, 80 


NYS 977; Matter of Perkins, 122 
Mise. 593, 204 NYS 667; Rowley v. 
Nellis, 41 Mise. 315, 84. NYS 841; 


Thorne v. Newley, 59 HowPr 
120. 

[a] Permission nunc pro tunc.— 
Where an action has been commenced 
without previous authority, the 
court may, by a subsequent order 
made nune pro tune, grant permis- 
sion’ and order the removal of the 
impediment to the maintenance of 
the action. Parle v. David, 86 N. Y. 
ee McKernan vy. Robinson, 84 N. Y. 

oO. 

[b] An action on the bond need 
not be discontinued, but must be sus- 
pended, to entitle the plaintiff to file 
a bill for foreclosure. Williamson 
v. Champlin, 8 Paige (N. Y.) 70. 

[c] Discretion as to leave.—(1) 
A court of chancery has discretion- 
ary power to allow a mortgagee to 
proceed to foreclose at the same time 
that he is suing on the bond; but 
this power will be exercised only 
in extraordinary cases. Engle v. 
Underhill, 3 Edw. (N. Y.) 249. (2) 
Where the mortgaged premises are 
not of sufficient value to pay the 
debt, and one of defendants, in a 
suit at law for the same debt, sets 
up a defense of which the validity 
can only be tested at law, plaintiff 
may proceed in both actions at the 


CNS) 


same time. Suydam v. Bartle, 9 
Paige (N. Y.) 294. 
5814. Jarl v. Pritchett, 190 Iowa 


1268, 179 NW 945; Des Moines Sav. 
Bank v. Arthur, 163 Iowa 205, 143 
NW 556, AnnCas1916C 498. 

[a] Thus, if separate actions are 
brought in the same county on the 
note and on the mortgage, plaintiff 
must elect which he will prosecute 
and the other will be discontinued 
at his cost. Des Moines Sav. Bank 
v. Arthur, 163 Iowa 205, 143 NW 556, 
AnnCas1916C 498; McDonald Vv. 
Nashua Second Nat. Bank, 106 Iowa 


517, 76 NW 1011 (construing Code 
§ 4288). 

59. London, ete., Bank v. Dexter, 
126 Wed. 598, 61 CCA 515; Denver 


Stockyards Bank v. Martin, 177 Cal. 
223, 170 P 428; McGue v. Rommel, 
148 Cal..539, 85 BP. 10005" Colton v: 
Salomon, 6% Ny (9. Ge 73,050 Ae Deo) 


Mantle v. Dabney, 47 Wash. 394, 92 
60. Hutchinson v. Ward, 114 App. 
Divi 1565499) SNES a GOS. Newman Vv. 
Breanne Beach R. Co., ab ea Cos 
61. Maxwell v. Ricks, 294 Fed. 255 


[rev 285 Fed. 656]. 


62. Maxwell v. Ricks, supra. 
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in the mortgage,®? or the mortgage is ineffective as 
a security,** or has become valueless,®> or its len 
has been destroyed by the enforcement of prior en- 
cumbraneces;°* or where the existence of the mort- 
gage has been terminated.® -Statutes which are 
limitations on the right to bring a suit for fore- 
closure, or as to the recovery therein, do not in 
general apply to an action on the debt secured. by 
a mortgage,®* nor does a statute giving a chancery 
court power in a foreclosure suit to make a per- 
sonal decree®® authorize a chancery suit.independent 
of foreclosure proceedings to recover against the 
mortgagor or one obligated to pay the mortgage 


debt.’° 


63. Dyer Law, etc., Co. v. Abbott, 
52) Gal. VAl'545,, 199" PP 340. 


64. Mantle v. Dabney, 44 Wash. 
L985) Siti, ake. 
65. Clark v. Paddock, 24 Ida. 142, 


132 P 795, 46 LRANS 475; Lewiston 
First Nat. Bank v. Williams, 2 Ida. 
670, 28 P 552. But see Barbieri v. 
Ramelli, 84 Cal. 154, 23 P 1086 (hold- 
ing that, even though the mortgage 
security proves to be valueless, the 
ereditor cannot waive it and bring 
an action on the debt, but must sue 
for foreclosure). 

66. Ferry v. Fisk, 54 Cal. A. 763, 
202 P 964: Brophy v. Downey, 26 
Mont. 252, 67 P 312; Dey v. Waters, 
WIND i Deelinye 3 O. 

{a] Purchase by mortgagee. — 
Where a junior mortgagee purchases 
at sale under trust deed, the mort- 
gage lien ceases to exist, and the 
mortgagee can bring a personal ac- 
tion against the mortgagor without 
foreclosure. Ferry v. Fisk, 54 Cal. 
AT 63.2027 R964) 

67. Bower v. Bower, 78 N. J. L. 
BSipel 4k peo preve (Chs). 69 A LOT: 
Seigman y. Streeter, 64 N. J. L. 169, 
44 A 888. 

68. See cases infra this note. 
also Limitations of Actions § 26. 

[a] Tustrations.—(1) A statute 
providing that no deficiency judg- 
ment could be recovered upon the 
foreclosure of a  purchase-money 
mortgage did not preclude the holder 
of a note given for the purchase 
price of land and secured by the 
mortgage from disregarding the 
mortgage, and bringing an action for 
personal judgment on the_ note. 
Page v. Ford, 65 Or. 450, 131 P 1018, 
45 LRANS 247, AnnCasi915A 1048. 
(2) A suit on a note secured by a 
mortgage is not an attempt to re- 
cover a deficiency judgment so as to 
be defeated by a failure to take the 
statutory steps to recover such a 


See 


judgment, although plaintiff's coun- 
sel miscalled the proceeding. Cion 
v. Schupack, 102 Conn. 644, 129 A 


854. (3) A statutory provision that, 
in complaints to foreclose mortgages, 
it shall be stated whether or not any 
judgment at law has been obtained 
for the same debt, and that where 
such a judgment has been obtained, 
no further proceedings shall be had, 
unless an execution has been issued 
thereon and returned unsatisfied. 
This does not confine a mortgagee to 
one action for his debt, but recog- 
nizes his right to maintain succes- 
sive actions until satisfaction is ob- 
tained. Bennett y. Ellis, 13 S. D. 
401, 88 NW 429. 


69. See statutory provisions. 

70. Kollen v. Sooy, 172 Mich. 214, 
137 NW 808. 

71. Ind.—Walls v. Baird, 91 Ind. 
29 


W. Va.—Calwell v. Prindle, 11 W. 
Va. 307. 

Alta.—Eronlund v. Curlette, [1924] 
2 DomLR 582, [1924] 2 WestWkly 


Dole 
B. C.—Lindley v. Vassar, 25 B. C. 
219, [1918] 1 WestWkly 879. 
Man.—Manitoba, etc., Loan Co. v. 
McPherson, 9 Man. 210 (recognizing 
rule). 
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he would enjoy 


Ont.—Curry v. Girardot, 7 OntWN 
642 [app dism 15 OntWN 27]; Ryan 
Ve LWalsone vec. Wn! CUe@y a 2ooa. 

Que.—Halcro v. -Gray, 50 Que. 
Super. 350, 38 DomLR 140. : 

Sask.—Coad v. Windsor, 19 Sask. L. 
50, [1924] 4 DomLR 892, [1924] 3 
WestWkly 480 (recognizing rule). 

[a] Release of one of parties to 
note.—An express covenant to pay a 
sum of money specified in a note 
made by the mortgagor and a third 
party secured by the mortgage is 
not abrogated by the release of the 
third party upon his obligation on 


the note. Walls v. Baird, 91 Ind. 
429, 
[b] Ability to reconvey.—(1) A 


mortgagee cannot sue on covenant 
unless he is in a position to restore 
the premises intact. HEronlund vy. 
Curlette, (Alta.) [1924] 2 DomLR 
582, [1924] 2 WestWkly 337; In re 
Thuresson, 3 Ont. L. 271, 1 OntWR 4, 
22 CanLTOccNotes 51; Gowland v. 
Garbutt, 13 Grant Ch. (Ont.) 578. 
(2) The inability of the mortgagee 
to reconvey will not bar the right 
of action on the covenant if such 
inability arises from any default of 
the mortgagor. Brown v. Weile, 53 
Ont. L. 183, [19283] 4 DomLR 1164 
[dism’ app 53 Ont. L. 27, [1923] 3 
DomLR 892]; Beatty v. Bailey, 26 
Ont Le 145,753 Domisk? 8315 earn y 
Howell, 31) Ont. 693, 20 CanLTOce 
Notes 278; Parkinson v. Higgins, 40 
Ue CSV QUE TZ 4: 

{c] Liability of trustees. — (1) 
Where it appears that the mort- 
fagors were to pay as trustees and 
not otherwise, they will not be held 
personally liable on the covenant. 
O’Brien v. Knudson, (B. C.) 48 Dom 
LR 447, [1919] 3 WestWkly 480 [al- 
lowing app 45 DomLR 187, [1919] 1 
WestWkly 327]; Beaty v. Gregory, 
24 Ont, A: 325. (2) Such a result 
will not be attained by a mere de- 
scription of the mortgagors as 
trustees without other words limit- 
ing their personal liability. Shaver 
v. Young, 16 OntWN 16. 

{[d] Joint covenant.—(1) A cove- 
nant by three mortgagors that “said 
mortgagors covenant with the said 
mortgagee that the mortgagors will 
pay the mortgage money and interest 
and observe the above proviso” is a 
joint covenant only, and, therefore, 
after the death of one of the mort- 
gagors his estate is not liable. Lind- 
ley v..Vassar,:25 B.(Ci7219, fi9isy 92 
WestWkly 879. (2) A clause in a 
hypothecary obligation that “the loan 
is indivisible and may be claimed by 
the lenders in whole from each of 
the heirs of the borrower, conform- 
ably to” statute, does not mean that 
the lenders are bound to make their 
claim against the borrowers to- 
gether and in one and the same ac- 
tion. It signifies merely that, if the 
debtor should die before payment of 
his debt, the plaintiff or the other 
lender might claim the whole 
amount from each of the heirs in- 
stead of dividing the claim and 
proceeding against each one of them 
for his proportionate share. Halcro 
v. Gray, 50 Que. Super. 350, 33 Dom 
LR 140. 
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[§ 647] ¢. Provisions of Mortgage. An action 
will lie on a covenant to pay the mortgage debt, 
when contained in the mortgage,’+ or when created 
by operation of statute.”? 
serted in a mortgage restricting or postponing the 
common-law right of the mortgagee to sue for the 
recovery of the debt secured;’* but such provisions 
will not be held to take away the right to sue on 
the .debt by mere implication;’* and generally the 
remedies provided in the mortgage for the better 
securing of the debt, such as a power of sale” or 
an agreement that the mortgagee may take posses- 
sion on default,*® are cumulative to the rights which 


Provisions may be in- 


at law or in equity without such 


[e] Requisites of writ to warrant 
judgment.—Leave to sign final judg- 
ment on a writ of summons will not 
be granted where the indorsement 
of the writ does not clearly show 
that the covenants of the mortgage 
sued on were for the payment of 
liquidated sums of money. Manitoba, 
ie Loan Co. v. McPherson, 9 Man. 

(f] Leave under War Relief Act. 
—Holmes v. Smith, (Alta.) [1920] 3 
WestWkly 887. 

72. Beatty v. Bailey, 26 Ont. L. 
145, 3 DomLR 831; Coad v. Windsor, 
19 Sask. L. 50, [1924] 4 DomLR 892, 
[1924] 3 WestWkly 430. 

73. Ill.—Boley v. Lake St. El. R. 
Cow 64" TH AL 73052 
Hi cee Oe v. Kelsey, 10 Iowa 
RO ia as ia v. Wyeth, 99 Mass. 
aera v. Arnold, 60 Mo. 


Nebr.—Grable v. Beatty, 56 Nebr. 
642, 77 NW 49. 

N. .Y.-—Rothschild v. Rio Grande 
Western R. Co., 84 Hun 103, 32 NYS 
37 [aff 17 App. Div. 635. mem, 45 
NYS 1147 mem, 31 App. Div. 630 
mem, 53 NYS 1113 mem (aff 164 N. Y. 
594 mem, 58 NE 1092 mem, 164 
N. Y. 595 mem, 58 NE 1091 mem)]. 

N. C:—~Harshaw v. McKesson, 66 
N._C. 266. 

TELE Sed v. Davis, 24 Oh. St. 


114. 

Wash.—Weikel v. Davis, 109 Wash. 
Oe US Ort ocos 7 

Ont.—Wilson v. Fleming, 24 Ont. 
388; Munro v. Orr, 17 Ont. Pr. 53. 

[a] Illustration.—Under a clause 
in a mortgage that “it is expressly 
understood that, if this mortgage is 
not settled before my death, after- 
wards it is not collectible; it is in 
force, though, until my death,” in 
connection with the mortgagee’s 
declarations that, if she died before 
the notes secured were paid, she did 
not wish them collected, the mort- 
gagee’s death discharged the mort- 
gagor from personal liability on 
notes secured by the mortgage. 
ES v.- Norris, 147 N. C. 84, 60 SE 
714. 

74. Continental Securities Co. v. 
Interborough Rapid Transit Co., 118 
Misc. 11, 198 NYS 892 [aff 200 App. 
Div. +794, 198 NYS 903 (aff 235 N. Y. 
133, 1389 NE 216)]; Baker v. Con- 
sumers’ Box Board, etc., Co., 20 Pa. 
Dist, 399, 216 Pas Dist. 113. 

[a] For example an action on cor- 
poration’s notes to recover on the 
primary indebtedness is not pre- 
cluded by a collateral agreement se- 
curing them, which provides against 
suit to enforce such agreement by 
anyone except the trustee named in 
such agreement, as the collateral 
agreement is not sought to be en- 
forced in such suit. General Iny. Co. 
v. Interborough Rapid Transit Co., 
118 Mise. 11, 198 NYS 903 [aff 200 
App. Div. 794, 198 NYS 892 (aff 235 
N. Y. 133, 189 NE 216)]. 

75. Power of sale generally see 
infra § 1241 et seq. = 

76. Stipulation for possession on 
default generally see supra § 578. 


For later cases, d2velopments and changes in the law see cumulative Annotations, same title, page and note number. 
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provisions, and hence will not displace his right to 
proceed for foreclosure or to sue on the debt or 
to take both courses concurrently.” 
mortgage giving a mortgagee the power to distrain, 
if legal at all beyond the enforcement of the rights 
of the mortgagee as a landlord under the terms 
of the mortgage, will be given the strictest con- 


struction.7§ 


Acceleration of maturity on partial default. A 
provision in a mortgage permitting the mortgagee 
to declare the entire amount secured as due and pay- 
able upon default of any installment, or of interest 
or for the breach of any covenant, and to bring 
foreclosure proceedings,’® does not necessarily have 
the effect of maturing notes or bonds secured for the 
purpose of an action thereon,®° but, where the terms 
of the mortgage make it clear that it was the in- 
tention of the parties that the accelerating clause 
shall be operative for the purpose of a suit on the 
notes or bonds, then that intention will be given 
However, there is a line of cases which 


effect.84 


77. Manning v. Norfolk Southern 
R.=Co., 29 Fed. 838; Alexander v. 
Iowa Cent. R. Co., 1 F. Cas. No. 166, 
8 Dill. 487; Billingsley v. Billingsley, 
24 Ala. 518; General Inv. Co. v. In- 
terborough Rapid Transit Co., 200 
App. Div. 794, 193 NYS 9038 [aff 235 
Nr ies. LooMUNw 216] 

[a] Stipulation for sale at a date 
later than maturity.—Where a mort- 
gage is given to secure a note made 
payable at a certain day, the mort- 
gagee may sue on the note if not 
paid at maturity, notwithstanding 
the mortgage contains a stipulation 
giving a power of sale which may be 
exercised at a date later than the 
maturity of the note. Billingsley v. 
Billingsley, 24 Ala. 518. 

73. Re Crossen Metal Works. 30 
Man. 503, 53 DomLR 341, [1920] 3 
WestWkly 197 (holding that a dis- 
traint clause did not refer to the 
principal and that it was unaffected 
by an acceleration Cause ). 

79. See supra § 262; infra § 650; 
and cases infra notes 80, 81. 

80. Cal.—Hall v. Jameson, 151 
Cal. 606, 91 P 518, 121 AmSR 137, 12 
LRANS 1190. 

N. Y.—Mallory v. West Shore Hud- 
son River Co., 35 N. Y. Super. 174. 

R. I.—American Nat. Bank vv. 
American Wood Paper Co., 19 R. I. 
149, 32 A 305, 61 AmSR 746, 29 LRA 


103. 

W. Va.—Morton v. Rock Bottom 
Coal Co., 91 W. Va. 169, 112 SE 396. 

Ont.—Curry v. Girardot, 7 OntWN 
642 [app dism 15 OntWN 27]. 

“The holder of a promissory note 
secured by a mortgage containing 
an accelerating clause, has two al- 
ternative remedies: First, he may 
commence an action on the note and 
to foreclose his mortgage upon de- 
fault in the payment of interest, 
and in that event a violation of the 
accelerating provision has the effect 
of maturing both the note and the 
mortgage; second, he may strip the 
note of its impedimenta and sue upon 
it alone without reference to the 
mortgage, in which event he must 
treat the note as a courier without 
luggage, as it appears to be on its 
face, and be governed solely by its 
terms as to date of maturity.” Bol- 
lenbach v. Ludlum, 84 Okl. 14, 16, 
201 P 982. 

[a] Clause preserving all rights.— 
A provision in a trust deed, negativ- 
ing the exclusiveness of the remedy 
thereby provided for accelerating 
foreclosure and preserving to the 
bondholders all rights and remedies 
then or thereafter existing, either at 
law or in équity, in terms or by im- 
plication, did not enlarge the bond- 
holders’ rights or give them the right 
to sue at law on bonds or coupons be- 
fore maturity. Morton v. Rock Bot- 
tom Coal Co., 91 W. Va. 169, 112 SE 
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hold that the accelerating provision of the mortgage 
or deed of trust, although made contemporaneously 
therewith, cannot be read into the instruments evi- 
dencing the debt, for the purpose of maturing the 
right of action at law on them.*? 

[§ 648] 3. Pendency of Foreclosure Proceedings. 
At common law, the pendency of proceedings in 


equity for the foreclosure of a mortgage cannot be 


396. 

81. U. S.—Brewer v. Penn Mut. 
iy Ins. Co., 94 Fed. 347, 36 CCA 289; 
Wheeler, etc., Mfg. Co. v. Howard, 28 
Fed. 741. 


Ala.—Chambers v. Marks, 93 Ala. 
412, 9 S 74. 
gal .—Hennessy v. Gore, 35 Ill. A. 


Pa.—McCallum Hosiery Co. v. 
Evans, 26 Pa. Dist. 964. 

Tenn.—Lee v. Security Bank, etc., 
Co.,. 124 Tenn. 582, 139 SW 690. 

W. Va.—Morton v. Rock Bottom 
Coal Co., 91 W. Va. 169, 112 SE 396. 

See Tylee v. Hinton, 3 Ont. A. 53 
(where a contrary holding was made 
on the ground that an equitable plea 
raising the question of forfeiture, on 
which issue was joined, was proved). 

[a] Ilustrations.—(1) Where a 
mortgage to secure notes contem- 
poraneously executed provides that 
all the notes shall become due on de- 
fault in the payment of either of 
them, or in the payment of taxes, or 
for insurance, on such default the 
notes become due, not merely for 
foreclosure proceedings, but for gen- 
eral purposes, so that suit may. be 
brought on any of them. Chambers 
v. Marks, 93 Ala. 412,9S 74. (2) A 
provision in a deed of trust, given to 
secure notes to different persons, 
that on default in the payment of 
any of the notes or interest the en- 
tire principal shall, at the option of 
the holders of any of the notes, be- 
come due and payable, authorizes the 
holder of one of the notes to sue 
thereon at law, without instituting 
foreclosure proceedings, before its 
maturity, after the maker has de- 
faulted on other notes held by oth- 
ers, secured by the trust deed. Hen- 
nessy v. Gore, 35 Ill. A. 594. 

{[b] Premature action.—A _ scire 
facias clause in a mortgage provided 
that on default either in the prin- 
cipal or interest for 30 days the 
whole of the debt and unpaid interest 
should become due and payable. It 
was held that the principal debt and 
interest did not become due and no 
suit could be brought thereon until 
after thirty days from the date 
specified for their payment. Reis v. 
McDevitt, 219 Pa. 414, 68 A 1012. 

[c] Payment after issuance of 
execution.—An execution will not be 
restrained because of the payment 
of interest and insurance, on account 
of default in payment of which un- 
der a first mortgage suit was brought 
on second mortgage debt, where the 
payment was made after the issuance 
of the execution. McCallum Hosiery 
Co. v. Evans, 26 Pa. Dist. 964. 

82. White v. Miller, 52 Minn. 367, 
54 NW 736, 19 LRA 673; Owings v. 
McKenzie, 133 Mo. 323, 33 SW 802, 
40 LRA 154 [overr Noell v. Gaines, 
68 Mo. 649]; Hurck y. Erskine, 45 Mo. 


pleaded in bar or abatement of an action at law 
to recover the debt secured,’* although the equity 
court having the foreclosure proceeding before it 
has power to enjoin the prosecution of the suit at 
law as being vexatious and unnecessary litigation.§* 
But this rule has been met in some of the states by 
statutes which forbid the maintenance of a suit at 
law on the debt while foreclosure proceedings are 
pending,®> except where leave of court to bring such 
a suit has been duly applied for and obtained.*® 

[§ 649] 4. After Foreclosure. 
a mortgagee can bring an action on the instrument 
secured by the mortgagee to recover for 


After foreclosure, 


any de- 


484; Mason v. Barnard, 36 
Morgan v. Martien, 32 Mo. 
Clelland v. Bishop, 42 
VSS 


Mo. 384; 
438; Mc- 
Oh, ae Sty 


See Abatement and Revival 


[a] After sale.-—The mere fact 
that there has been a decree of fore- 
closure, and a sale of property mort- 
gaged for a sum sufficient to pay the 
debt, will not preclude the holder of 
the mortgage debt from instituting a 
suit at law thereon, the court ren- 
dering the decree of foreclosure still 
retaining its jurisdiction over the 
case, with power to set the sale 
aside, which, if exercised, will leave 
the debt precisely as though no sale 
had taken place. But if the fore- 
closure sale be afterward consum- 
mated it will defeat the action. Mor- 
gan v. Sherwood, 53 Ill. 171. 


84 Whitley v. Dunham Lumber 
Co., 89 Ala. 493, 7 S 810; Poulett v. 
ET EUS 934) th “Chy 2775" Normisenucv. 


Hauss, 22 Grant Ch. (Ont.) 279. 

[a] Pendency of proceedings by 
originating summons.—A mortgagee 
is not entitled to any relief except as 
against the property in proceedings 
by originating summons, hence the 
institution of such proceedings fur- 
nishes no ground for staging an ac- 
tion for payment on the covenant in 
the mortgage. Bradshaw v. . Mc- 
Mullan, [1915] 2 Ir. 187. 

85. See statutory provisions. 

[a] An attachment is not pro- 
hibited by the statute as it is merely 
an ancillary proceeding. Charles Mix 
County Bank v. Calta, 45 S. D. 564, 
189 NW 527. 

[b] Particular statutes construed. 
—Maxwell v. Home F. Ins. Co., 57 
Nebr. 207, 77 NW 681; Meehan vy. 
Fairfield First Nat. Bank, 44 Nebr. 
213, 62 NW 490; Reichert v. Stilwell, 
172 N. Y. 88, 64 NE 790; Matter of 
Byrne, 81 App. Div. 74, 80 NYS 977; 
Wyckoff v. Devlin, 12 Daly (N. Y.) 
144; Thomas v. Brown, 9 Paige (N. 
Y.) 370; Williamson v. Champlin, 
Clarke (N. Yann) Late ns Paiee, 70s 
Weille v. Reinhard, 108 Wis. 72, 838 
NW 1098; Witter v. Neeves, 78 Wis. 


547, 47 NW 938. 
86. Conn.—Belmont v. Cornen, 48 
Conn. 338. 


Mich.—Steele v. Grove, 109 Mich. 
647, 67 NW 963. 

Nebr.—Mann v. Burkland, 68 Nebr. 
269, 94 NW 116; Maxwell v. Home F. 
Ins: ‘Co; 67 Nebr: 20% aigie Ni Wi Sass 
Meehan v. Fairfield First Nat. Bank, 
44 Nebr. 2138, 62 NW 490. 

N. Y,.—-Reichert v. Stilwell, 172 N. 
Y. 83, 64 NE 790; La Grave v. Hel- 
linger, 109 App. Div. 515, 96 NYS 564; 
Matter of Moore, 81 Hun 389, 31 NYS 
110; U. S. Life Ins. Co. v. Poillon, 7 
NYS 834. 

S. D.—Charles Mix County Bank Vv. 
Calta, 45 S, D. 564, 189 NW 527. 
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ficieney resulting from the foreclosure,®*” as he can 
where only a part of the notes secured were in- 
cluded in the foreclosure proceedings.*® 
a good defense to an action on notes secured by a 
mortgage that plaintiff has purchased the premises 
subject to the mortgage at a foreclosure sale of other 
notes secured by the same mortgage before the ma- 
turity of the notes sued on, the sale being made 
subject to the lien of the unmatured notes.®® 

[§ 650] 5. Right of Action for Installments of 
Where an installment of interest on the 
note or bond: secured by a mortgage falls due and 
remains unpaid, without precipitating the maturity 
of the entire debt, an action may be maintained to 
recover such installment, independently of the mort- 
gage,°° unless such a course is forbidden by the 
Provision is sometimes made in the mort- 
gage as to the manner of collecting the installments 
of interest on the debt,®? and a bondholder may be 
deprived of his right to sue on the interest coupons 


Interest. 


statute.°t 


by provisions in the mortgage,?* 


on the enforcement of rights under the bond do not 
Pr 


87. Perry v. Perry, 10 Ont. 
Dilssa Melee ie Wikeoeu bugs Loe yong s 1538 
-321; Merchants’ Bank v. Sparkes, 28 
Grant Ch. (Ont.) 108; Imperial Loan, 
etc., Co. v. Boulton, 22 Grant Ch. 
(Ont.) 121. See Judgments § 1265. 

Liability for deficiency on fore- 
closure sale gee infra §§ 1167, 1385, 
XEXTIT in 42-C: 

88. Langdon a Pauls 200Vite- 2c: 

89. Mines v. Moore, AT eee Quay, 
Weiner: v. Heintz, 17 Til. 259; 
mer v. Merrill,-33 Mich. 284. 

90. Bahr v. Arndt, 9 Iowa 39; 
Tylee v. Yates, 3 Barb. (N. Y.) 222; 
Lyon v. New York, GUC a Even CO 14 
Daly 489, 15 NYSt 348; The Home v. 
Selling, 91 Or. 428, 179 12 Gale al 
ALR 408; De Tuyl v. McDonald, 8 
1 CSRGy, 18% Haris 

Installments of interest see also 
Bills and Notes § 1429; Bonds § 138; 
Interest §§ 64-66. } 

91. See statutory provisions. 

[a] In New Jersey the statute 
providing that a mortgage securing 
a bond must be foreclosed before suit 
can be brought on the bond applies 
to a suit to recover on interest cou- 
pons of the bond. Holmes v. Sea- 
shore Electric R. Co., 57 N. J. L. 16, 
29 A 419; Newman vy. Brigantine 
Beach R. Co., 15 Pa. Co. 625. 

[b] Under the Manitoba Mora- 
torium Act a mortgagor was allowed 
to have a stay of proceedings in an 
action for interest on a mortgage 
debt except as to the “rental value” 
of the land, which might be deter- 
mined by the proportionate value of 
the crops grown during the year, 
without any deduction for taxes. 
Holmes v. Barnett, 27 Man. 558, 
[1917] 2 WestWkly 881. 

92. Re Crossen Metal Works, 30 
Man. 503, 583 DomLR 341, [1920] 3 
WestWkly 197 (holding that a dis- 
traint clause referred only to the 
interest on the mortgage debt). See 
Wa Vassaire v. Heron, 45 U. C. QQ: B. 
7 (a second distress against the ten- 
ant of the mortgagor for arrears of 
interest on the mortgage debt cannot 
be justified under a clause in the 
mortgage giving such remedy where 
the mortgagee abandoned the first 
distress). 

93. Belleville Sav. Bank v. South- 
16(3) 9 JDO ANS APB 
Boley v. Lake St. Bl. R. Co., 64 Il. 
A. 805; Bartol v. Gottlieb-Bauern- 
schmidt-Straus Brewing Co., 129 Md. 
382, 98 A 286. 

[a] Requisites of restriction.—A 
bondholder can only be deprived of 
his common-law right to sue on the 
interest coupons by mortgage provi- 
sions which do so by express terms 
or by implication reasonably free 
from doubt. Bartol vy. Gottlieb-Bau- 
ernschmidt-Straus Brewing Co., 129 
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gage security. 


was recorded.! 


but restrictions | of the debtor.? 


Md. 32, 98 A 286. 

[b] Wotice required by mortgage. 
—Under mortgage provisions that no 
bondholder should disturb the mort- 
gage lien by an individual suit except 
after notice to the trustee, etc., a 
bondholder cannot sue on interest 
coupons without giving the required 
notice. Bartol v. Gottlieb-Bauern- 
schmidt-Straus Brewing Co., 129 Md. 
32, 98 A 286 


Tll.— Romberg v. Interstate 


ERS OG Mel, “etc (Co. 200) LL As 
09. 
Ky.—Mt. Sterling Water, ete., Co. 


v. Wyalusing First Nat. Bank, 147 
Ky. 376, 144 SW 370. 

N, J.—Mack v. American Electric 
Tel. Cos ROPING: Seoelen lOO a4 meee Oe 

N. General Inv. Co. vy. Inter- 
Lorewen Rapid Transit Co., 200 App. 
Div. (794, 193 NYS, 908 [aft Pasay ING NG 
138, eso ENE 21605, 

Pa—Baker v. Consumers’ “Box 
Board; ete: Co, 21 Pa. Dist. 113. 

W. Va.—-Fleming v. Fairmont, etc., 
Ie COs ae Win Vi Soe Coy SI oan 49 
LRANS 155, AnnCas1915D 978. 

95. Ill—Hamilton v. Quimby, 46 
PLOWS 

Me.—Jewett v. Hamlin, 68 Me, 172. 

N. J.—Chew v. Brumagim, Podk ING Ie 
Hq. 520. 

Pa.—Com., v. Wilson, 34 Pa. 63. 

Tenn.—Harris v. Vaughn, 2 Tenn. 
Ch. 483. 

Tex.—Hdrington v. 
A.) 74 SW 936. 

Va.—Gibson v. Green, 89 Va. 524, 
16 SE 661, 37 AmSR 888. 

See generally Judgments § 1263 
et seq. 

[a] Rule in lMLouisiana.—(1) <A 
presumption arises from a suit and 
judgment for a debt, without assert- 
ing the mortgage by which it is se- 
cured, that the creditor has aban- 
doned the Jatter; but this does not 
apply in a case where, at the time of 
the suit, the creditor held the owner- 
ship of the mortgaged property. 
Dawson vy. Thorpe, 39 La. Ann. 366, 
1 S 686. (2) And a judgment in per- 
sonam against the maker of notes 
secured by a special mortgage, in 
which there is a recognition of the 
mortgage and a decree for its en- 
forcement, merges the notes, but not 
the mortgage, which thereafter re- 
tains the same force, effect, and rank 


Hermann, (Civ. 


as before. Lalane y. Payne, 42 La. 
INGO YE as, CALE 
96. Loomis v. Stuyvesant, 10 


Paige (N. Y.) 490; Greenwich Bank 


v., Woomis,) 2 SandfasChi "GNe Yo) 70: 
See generally Judgments § 925 et 
seq. 

97. See Judgments § 910. 1 

98. See statutory provisions, 

99. See cases infra note 1. 


1. Keene Home vy. Startzell, 235 


[§ 652] 7. Execution and Sale. 
rule that such a judgment? cannot be satisfied by 
levy and sale of the specific property covered by 
the mortgage, or, in other words, the mortgagor’s 
equity of redemption cannot be sold under such a 
judgment but recourse must be had to other property 


.AmD 493. 
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prevent an action on the interest coupons. 

[§ 651] 6. Operation and Effect of Judgment. A 
judgment recovered upon the debt secured by a 
mortgage does not merge the mortgage nor operate 
as a release, discharge, or abandonment of the mort- 
And while the lien of the judgment 
ordinarily does not attach upon the premises coy- 
ered by the mortgage,®® except in any event to the 
extent of subjecting the equity of redemption re- 
maining in the mortgagor,®* under the practice in a 
limited number of jurisdictions®* the lien of the 
judgment attaches to the mortgaged premises,*® the 
lien relating back to the date when the mortgage 


It is a general 


However, in a number of juris- 


dictions, under a judgment on the mortgage debt 


Pa. 110, 83 A 584 [aff 20 Pa. Dist 
45]; Morris v. Campbell, 186 Pa. 589, 
40 A 1014, 65 AmSR 880; Kern v. 
Mayhue, 20 Pa. Dist. 272; Stegmaier 
Vv. Keystone, Coal” Co.,. 15 | Pa. Dist. 
656; Vankirk v. Christman, 42 Pa. 
Co. 259 (all under the act of April 
29,2 1903 [PB Le p 261) 5 

[a] InIowa Revision (1860) § 3664 
provided: “When a judgment is ob- 
tained in an action on the bond the 
property mortgaged may be sold on 
execution issued thereon, and the 
judgment shall be a lien thereon 
from the date of the recording of the 
mortgage.” Construing this statute 
it was held that: (1) The lien of a 
judgment in such a case directing a 
sale of the mortgaged premises re- 
lates back to the time when the 
mortgage was recorded. Mayer v. 
Farmers’ Bank, 44 Iowa 212; State v. 
Lake, 17 Iowa 215; Redfield v. Hart, 
£2 Towa, 255. (2) As between the 
parties a general judgment is a lien 
from the date of the recording of 
the mortgage. State v. Lake, supra; 
Christy v. Dyer, 14 Iowa 438, 81 
(3) As to third persons 
it attaches as a lien on the mort- 
gaged premises only from the date 
at which it is rendered. State v. 
Lake, supra; Christy v. Dyer, supra; 
Wilhelmi v. Leonard, 13 Iowa 330; 
Redfield v. Hart, 12 Iowa 355. (4) 
A judgment made a lien on property 
of the mortgagor other than the 
mortgaged: premises is  voidable. 
Mayer v. Farmers’ Bank, 44 Iowa 212. 

Commencement and relation back 
ese generally see Judgments 

2. See supra § 651. 

3. U. S.—Lippincott v. Shaw Car- 
riage Co., 25 Fed. 577. Contra Coggs- 
well v. Warren, 6 F. Cas. No. 2,958, 
1 Curt. 223 (construing Maine law). 

Ala.—Boswell v. Carlisle, 55 Ala. 
554; Barker v. Bell, 37 Ala. 354. 

Ind.—Reynolds vy. Shirk, 98 Ind. 
480; Boone v. Armstrong, 87 Ind. 168; 
Linville v. Bell, 47 Ind. -547. 

Ky.—Waller v. Tate, 4 B. Mon. 529; 
Goring v. Shreve, 7 Dana 64; Hoover 
v. Gravitt, 7 KyL 367. 

Mich.—Preston vy. Ryan, 
174, 7 NW 819. 


45 Mich. 


Mass. —Washburn vy. Goodwin, 17 
Pick ists 

Miss.—Carpenter yv. Bowen, 42 
Miss. 28; Valentine v. Planters’ 


Bank, Freem. 727. 
Mo.—Young v. Ruth, 55 Mo. 515; 
McNair v. O’Fallon, 8 Mo. 188. 
Nebr.—Simmons Hardware Co. v. 


Brokaw, 7 Nebr. 405; Gregory v. 
Hartley, 6 Nebr. 356. 
N. J.—Van Mater v. Conover, 18 


N. J. Eq. 38; Severns v. Woolston, 4 
Hig eorey, 220. 
. Y.—Delaplaine v. Hitchcock, 6 


Wor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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there may be a levy and sale of the mortgaged 
premises,‘ or, strictly speaking, of the equity of 
There also appears to be authority 
for the rule that on such a judgment, either the 
equity of redemption may be sold,® or other prop- 
erty of the mortgagor may be ‘subjected to its 


redemption.® 


payment.’ 


A sale of the equity of redemption under an exe- 
eution issued on a judgment on the mortgage debt 
does not affect the lien of the mortgage except 
that the purchase money must go to the diminution 
of the debt;® but where the mortgagee himself be- 
comes the pirchaser, it has been held, in some ju- 
risdictions, that the mortgage debt is extinguished,® 
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redemption.?° 
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and in others that he stands just where he did be- 
fore and holds the land subject to the right of 


If the execution is levied on other land, the sale 
does not release the lien of the mortgage or dis- 
charge it, unless full satisfaction is obtained, and 


then only on the ground that the mortgage debt 


has been extinguished."+ 

Holder of some of the bonds secured by a trust 
deed on the property of a corporation, who seeks 
to enforce payment by an action at law, will not 
be permitted to enforce a lien by execution, to the 
embarrassment of the other bondholders secured 
by the same deed.?? . 


\ XVI. TRANSFER OR ASSIGNMENT OF MORTGAGE OR DEBT 


[§ 653] A. Nature and Theory in General—l. 
Assignability. A mortgage, being considered in the 
light of a transaction, purely personal, was deemed 
to be nonassignable at law;** but this view has gen- 


Hill 14. But see Jackson vy. Hull, 10 
Johns. 481 (effect of sale of equity 
of redemption under former rule). 

N. C.—Warren v. Herrington, 171 
N. C. 165,. 88 SE 139; Simpson v. 
Simpson, 93 N. C. 373; Schoffner v. 
Fogleman, 60 N. C. 564; Bissell v. 
Bozman, 17 N: CC) 154. 

[a] Exceptions to rule.—(1) The 
first mortgagee of land may sell on 
execution, to satisfy the mortgage 
debt, the mortgagor’s right to redeem 
from the second mortgage on the 
same land. Johnson v. Stevens, 7 
Cush. 431. (2) And a party to whom 
one of several notes secured by a 
mortgage has been indorsed, but no 
assignment of the mortgage made, 
may levy on the equity of redemp- 
tion to satisfy a judgment recovered 
by him on the note. Andrews v. 
Fiske, 101 Mass. 422. 

{[b] Rights of purchaser. — A 
stranger who purchases without no- 
tice that the equity is sold to satisfy 
a judgment founded on the mortgage 
debt is not protected in his title by 
his want of notice. Atkins v. Saw- 
yer, 1 Pick. (Mass.) 351, 11 AmD 188. 

[c] When stay allowed or assign- 
ment required.—If the equity of re- 
demption of mortgaged premises is 
sold on execution by a judgment 
creditor of the mortgagor, and then 
the mortgagee, having also a bond 
for his debt, seeks to enforce it out 
of property of the mortgagor other 
than the lands mortgaged, he will 
either be stayed, or forced to make 
over the debt and security to the 
mortgagor, so that he may save him- 
self out of the premises. Colgrove 
v. Tallman, 67 N. Y. 95, 23 AmR 90 
[cit Tice v. Annin, 2 Johns. 125]. 

4 Iowa.—Weil v. Churchman, 52 
Iowa 253, 3 NW 38; Mayer v. Farm- 
ers’ Bank, 44 Iowa 212; Banta v. 
Wood, 32 Iowa 469; Chittenden v. 
Gossage, 18 Iowa 157. 

Kan.—Lichty v. McMartin, 11 Kan. 
565. 

La.—Levy v. Lake, 43 La. Ann. 
1034, 10 S 375; Ker v. Evershed, 41 


La. Ann. 15, 6 S 566; Bienvenu v. 
Mactors’, etc.; Ins. Co., 33 La. Ann. 
218. 

Me.—Lord v. Crowell, 75 Me. 399; 
Forsyth v. Rowell, 59 Me. 1831; 
Crooker v. Frazier, 52 Me. 405. 


Pa.—Kern v. Mayhue, 20 Pa. Dist. 
202. 7 

[a] Effect.—The appropriation of 
all the land mortgaged under a valid 
levy on the mortgage debt has the 
effect of extinguishing the mortgage. 
Lord v. Crowell, 75 Me. 399. 

[b] Grantee as necessary party.— 
Where an execution is issued on a 
judgment entered on a bond, and 
levied on a portion of the mortgaged 
premises which have been conveyed 
by the mortgagor, the owner or terre- 
tenant is a necessary party to the 


[By Grorcr Maximiran Dery | 


proceedings. Kern v. Mayhue, 20 Pa. 


Dist. 272. Contra Keene Home v. 
Startzel, 20 Pa. Dist. 45. 
[c] Im Georgia a fieri facias is- 


sued upon a judgment rendered for 
a debt secured by a deed cannot be 
levied upon the realty conveyed as 
security until after the creditor has 
executed, filed, and had recorded a 
deed reconveying the property to the 
debtor. Reeves v. Bolles, 95 Ga. 402, 
22 SE 626; Athens Nat. Bank v. Dan- 
forth, 30 Gal 56, 7 SE 546. 

[d] In Alberta it is provided that 
a judgment on a mortgage should 
provide that the amount ordered to 
be paid should be realized in the first 
instance by a sale of the land mort- 
gaged, although the court may _ for 
good cause shown permit plaintiff to 
realize the amount of his claim out 
of any other property of defendant. 
Where the mortgage lien has been 
extinguished by reason of a tax sale 
of the mortgaged premises, the mort- 
gagee may be allowed to proceed on 
the covenant and have execution 
against the mortgagor. Carter v. 
MeMillan, (Alta.) 68 DomLR 6538, 
[1922] 2 WestWkly 187; Western 
Canada Mortg. Co. v. O’Farrell, 16 
Alta. Ii. 429, 56 DombLR 10, [1921] 
1 WestWkly 121 [app dism 65 Dom 
LR 776, [1921] 2 WestWkly 626]. 

5. Mclure v. Wheeler, 27 S. C. Eq. 
343; Lowndes v. Chisolm, 7 S. C. Hq. 
455, 16 AmD 667. 

Equity of redemption: 

Lien of judgment on see Judgments 

»'§ 91.05 
Subjeet to execution see Executions 
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Vansant v. Allmon, 23 Ill. 30. 
7. .Karnes v. Lloyd, 52 Ill. 113. 
8 Vansant v. Allmon, 23 Ill. 30. 

But see Hoover vy. Gravitt, 7 KyL 367 

(abstract decision that the mort- 

gagee cannot be allowed to assert 

any title under his mortgage’ as 
against the purchaser under his exe- 
cution). 

9. McLure v. Wheeler, 27 S. C. Eq. 
343. See Deare v. Carr, 3 N. J. Eq. 
513 (if a mortgage creditor becomes 
the purchaser of the mortgaged 
premises at sheriff's sale, under an 
execution issued upon a judgment 
rendered for the mortgage debt, the 
debt is extinguished to the amount 
of the purchase money). 


6. 


10. ‘Thornton .v., Pigs; ) 24 Mo. 
249. 

1l.- Schock vy. Lesley, 2 Del. Ch. 
304; Ridgway v. Longaker, 18 Pa. 
215; Pierce v. Potter, 7 Watts (Pa.) 
475. 

12. Hackettstown Nat. Bank v. D. 


G. Yuengling Brewing Co., 74 Fed. 
110, 20, CCA 827; Pennock y. Coe, 23 
How. CU. S.) 217, 16 L., ed. <486; Wish 
v. New York Water Proof Paper Co., 
29 N. J. Eq. 16 [aff 29 N. J. Eq. 610]; 
Philadelphia, ete., R. Co. v. Woelpper, 


erally, although not invariably,1* given way to stat- 
utes,> or to the modern doctrine as to the assign- 
ability of choses in action generally.'® 
however, has always recognized the assignability of 


Equity, 


64 Pa. 366, 3 AmR 596; Bowen v. 
Brecon ok: (Cor, Ws Ry os ebida pine 

[a] Execution against other prop- 
erty.—This rule does not prevent the 
issuance of an execution against 
other property of the corporation. 
Baker v. Consumers’ Box Board, etce., 


On aay sO Stieeclahon 
13. Longan v. Carpenter, 1 Colo. 
205; Jones v. Quinnipiack Bank, 29 


Conn. 25; Kleeman y. Frisbie, 63 Ill. 
482; Olds v. Cummings, 31 Ill. 188; 
Hass v. Lobstein, 108 Ill. A. 217; 
Foster v. Strong, 5 Ill. A. 223; Grass- 
ly v. Reinback, 4 Ill. A. 341; Hobson 
v. Mellond, 2 M. & Rob. 342. 

14. See cases infra this note. 

[a] In Tllinois the common-law 
rule. has not been altered, and a 
mortgage is assignable only in 
equity. Bartholf v. Bensley, 234 Ill. 


336, 84 NE 928; Romberg v. Mc- 
Cormick, 194. 111.2205, 62) NEN bes 
Schultz v. Sroelowitz, 191 Ill. 249, 


61 NE 92; Chicago Title, etc., Co. v. 
Aff, 183 Ill. 91, 55 NE 659; Buehler 
v. McCormick, 169 Ill. 269, 48 NE 
287; Mason v. Ainsworth, 58 Ill. 163; 
Sumner v. Waugh, 56 Ill. 531; Ham- 
ilton v. Lubukee, 51 Ill. 415, 99 AmD 
562; Olds v. Cummings, 31 Ill. 188; 
Smith v. Niemann, 216 Ill. A. 179; 
Hass v. Lobstein, 108 Ill. A. 217; 
Mallory v. Mallory, 86 Ill. A. 193; 
Grassly v. Reinback, 4 Ill. A. 341. 

15. See statutory provisions. 

16. Ala.—Smith v. Lusk, 119 Ala. 
394, 24 S 256: Conner v. Banks. 18 
Ala. 42, 52 AmD 209. 

Cal.—Peters v. Jamestown Bridge 
Co., 5 Cal. 334, 683 AmD 134. 

Ind.—Connecticut Mut. L. Ins. @o. 
v. Talbot, 113 Ind. 3738, 14 NE} 586; 
3 AmSR 655. : 

Ky.—Barnes v. Lee, 1 Bibb 526. 

La.—Dunean vy. Elam, 1 Rob. 135. 

Me.—Hurd v. Coleman, 42 Me. 182. 


Pe earaab yah as v. Newman, 6 Mass. 
Mich.—Miller vy. Childs, 120 Mich. 

639, 79 NW 924. 

pad a Weeds v. Campbell, 9 Mo. 
0. 


N. H.—Hoitt v. Webb, 36 N. H. 158. 

N. Y.—Palmer v. Yates, 5 N. Y. 
Super. 137. 

N. C.—Jones v. Williams, 155 N. C; 
179, 71 SE 222, 36 LRANS 426. 

Pa.—Horstman Vv. Gerker, 49 Pa. 
282, 88 AmD 501. 

Porto Rico.—Western Electric Co. 
v. Mayaguez Electric Light Co., 1 
Porto Rico Fed. 309. 

Tenn.—Cleveland v. Martin, 2 Head 
128. 

[a] “Both by the municipal Span- 
ish law and the common law a mort- 
gage or instrument creating a lien is 
assignable.” Western Electric Co. 
v. Mayaguez Hlectric Light Co. 1 
Porto Rico Fed. 309, 321. 

Assignability of choses in action 
generally see Assignments §§ 7-10. 
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mortgages." 


The intention of the parties that the mortgage 
shall not be transferred: will not destroy its assign- 


ability.2® : 


A trust deed in the nature of a mortgage is 


assignable.+® 


A mortgage in the form of an absolute conveyance 


is assignable.?° 
An indemnity mortgage may 


part of the mortgagor.” 


A mortgage to secure future advances is assign- 


able.?2 


A mortgage subject to defeasance upon a condi- 
tion subsequent is likewise assignable.** 


17. Longan v. Carpenter, 1 Colo. 
205; Olds v. Cummings, 31 Ill. 188. 

18. Crawford v. Chattanooga Sav. 
Bank, 203 Ala. 183, 82 S 163; Scaife 
v. Scammon Inv., etc,, Assoc., 71 Kan. 
402) 80 P 957. i J 

{a] Clause restricting assignabil- 
ity.—A provision in a mortgage that 
it shall not be negotiable or collect- 
able in the hands of any other per- 
son. than the original mortgagee 1s 
not operative against an assignment 
effected by law or through an order 
of court. Scaife v. Scammon Inv., 
ete., Assoc., 71 Kan. 402, 80 P 957. 

[b] Inferred. intention.—The right 
of assignment of a mortgage con- 
tract given by Code (1907) § 5158, 
providing that a contract for the 
mere payment of money may be as- 
signed, cannot be defeated by the 
unexpressed but inferred intention 
of the parties that the mortgage 
shall not be assigned. Crawford v. 
Chattanooga Sav. Bank, 203 Ala. 133, 
82 S 163. 

19. Meyer v. Ritter, 268 Fed. 937; 
Baade v. Cramer, 278 Mo. 516, 213 
SW 121; Williams v. Gifford, 139 Va. 
779, 124 SE 403; Emmons v. Hawk, 
62 W. Va. 526, 59 SE 519. 

Nature of trust deed see supra 


8. 
es Keller v. McConville, 175 
Chatta- 


Mich. 479, 141 NW 652. 

21. Ala.—Crawford _ v. 
nooga Sav. Bank, 201 Ala. 282, 78 S 

8. 
“ Conn.—Camp y. Smith, 5 Conn. 80. 

Fla.—Stewart v. Preston, 1 Fla. 11, 
44 AmD 621. 

Ind.—Rowe v. Hamberger, 154 Ind. 
604, 57 NE 534; Carper v. Munger, 62 
Ind. 481. ’ 

La.—Amonett v. Fisk, 2 La. Ann. 
263. 

Nebr.—Murray v. Porter, 26 Nebr. 
288, 41 NW 111. 

N. H.—Bancroft v. Marshall, 16 N. 
H. 244. 

N. J.—Nelkin v. Silverman, 96 N. 
J. Eq. 654, 126 A 450. 

Tenn.—Waller v. Oglesby, 85 -Tenn. 
321,.3 SW 504. 

Nature of indemnity mortgage see 
supra §§ 209, 354-361. 

22. Bonham v. Galloway, 13 Ill. 
68; Abbott v. Upton, 19 Pick. (Mass.) 
434. 

{a] For example, where a mort- 
gage was given, conditioned to pay. 
the mortgagee the contents of a de- 
mand note, signed by the mortgagee 
as surety and by the mortgagor as 
principal, or to indemnify him 
against his liability thereon, the note 
being taken up and a new note with 
other sureties given therefor, it was 
held that the mortgagee had no in- 
terest left in the mortgage which he 
could pass by an assignment. Abbott 
v. Upton, 19 Pick: (Mass.) 434. 

23. Re Essex Land, ete, Co., 21 
Ont. 367. 

Nature of mortgage to secure fu- 
ture advances see supra §§ 362-368. 

24. Crawford v. Chattanooga Sav. 
Bank, 201 Ala. 282, 78 S 58; Burt v. 
Ricker, § Allen (Mass.) 77. 


be assigned as well 
as one securing fixed liability,?? although not after 
the condition has been saved by performance on the 
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A mortgage for support and maintenance may be 
assigned, unless the mortgage requires the support 
to be furnished personally.”° 


[§ 654] 2. Negotiability. While a mortgage of 


itself is not a negotiable instrument,?’ where it 


secures a debt evidenced by a negotiable note or 


bond it will, according to the weight of authority, 
partake of the negotiable character of such obliga- 
tion,** and pass to a holder in due course free from 
equities and defenses.*9 

[§ 655] B. Mode and Sufficiency—1. In General. 


A mortgage may be assigned by a separate written 


instrument,*° or by an indorsement on the mort- 


gage;°! and generally a writing is necessary in order 


[a] A stipulation for foreclosure 
before the death of the mortgagee 
does not render the mortgage con- 
taining such provision nonassign- 
able. Crawford v. Chattanooga Sav. 
Bank, 201 Ala, 282, 78 S 58. 

25. Mitchell v, Burnham, 57 Me. 
314; Bryant v. Erskine, 55 Me. 153; 
Joslyn v. Parlin, 54 Vt. 670. 

[a] An assignment after breach 
and entry for condition broken is 
valid, the mortgagee still having a 
claim secured by the mortgage for 
future support. Mitchell vy. Burn- 
ham, 57 Me. 3:14. 

26. Bryant v. Erskine, 55 Me. 153; 
Ottaquechee Sav. Bank v. Holt, 
Vt. 166, 1 A 485. 

27. Nature of negotiable instru- 
ment see Bills and Notes §§ 51, 61. 

28. U. S.—Peninsula Bank _ v. 
Wolcott, 232 Fed. 68, 146 CCA 260, 
AnnCasi918C 477. 

Ala.—Fortson vy. Bishop, 204 Ala. 
594, 86 S 399; Thompson v. Maddux, 
VT Ala 2468223) S15 i. 

Fla.—Scott v. Taylor, 63 Fla. 612, 


58S) 30: 

Mass.—Paika v. Perry, 225 Mass. 
563, 114 NE 830. 

Mich.—Cox v. Cayan, 117 Mich. 


599, 76 NW 96, 72 AmSR 585. 
Mo.—Bacon v. Theiss, 208 SW 254. 
N. J.—Newark Trust Co. v.,Lacka- 

wanna Iny. Co., 88 N. J. Eq. 541, 103 

A 168. 

Okl.—Foster v. Augustana Col- 
legie, ete’, (92 VOKIL P96 28 Hee Sooanen 
ALR 854. 

R._ I.—Emery v. Mariano, 43 R. I. 
S76, 113 As. 

S. C.—Talbert v. Talbert, 97 S.C. 
136, 81 SE 644. 

S. D.—Barbour vy. Finke, 47 S: D 
644, 648, 201 NW 711, 40 ALR 829. 

Wash.—American Sav. Bank, etc., 
Co. y. Helgesen, 64 Wash. 54, 116 P 
837, AnnCas1913A 390, 67 Wash. 572, 
122 P 26, AnnCas1913A 390. 

Wis.—Chafee Land Co. yv. Sump- 
tion, 171 Wis. 408, 177 NW 609. 

Ont.—Rumohr v. Marx, 3 Ont. 167. 

“While a mortgage does not of it- 
self possess the quality of negotia- 
bility, yet when given to secure a 
negotiable obligation, it will, by the 
weight of authority, so far partake 
of the character thereof that when- 
ever the obligation is so transferred 
as to free it from all equities exist- 
ing in favor of the maker of the 
note, prior indorser, or third persons, 
the mortgage will also be freed there- 
from.” Barbour vy. Finke, supra. 

“The law pertaining to commer- 
cial paper governs a _ promissory 
note and a real estate mortgage 
given to secure the same.” Wend- 
ling v. Aurelius-Swanson Co., 106 
Okl. 68, 64, 232 P 932, 934. 

a9. See infra § 712. 

30. See cases infra §§ 680-684. 

31. Ala.—Ward v. Ward, 108 Ala. 
278, 19 S 354; Robinson v. Cahalan, 
91 Ala. 479, 8 S 415. 

Ill.— Williams v. Williams, 270 Ill. 
552, 110 NE 876; Kilgour v. Gockley, 
83 Ill. 109; Mallory vy. Mallory, 86 
TE A.A193. 


to pass the legal title to the security.®? 
however, nothing more is required than the intention 


In equity, 
Ap app es tabs oe v. Rose, 1 Blackf. 
Ky.—Barnes v. Lee, 1 Bibb 526. 
Md.—Western Maryland R. Land, 
etc., Co. v. Goodwin, 77 Md. 271, 26 

ASO 

Mass.—Hills v. Eliot, 12 Mass. 26, 
7 AmD 26. 

Utah.—Donaldson v. Grant, 15 
Utah 231, 49 P 779. 

Ont.—Tiffany v. Clarke, 6 Grant 
Ch. 474. 

[a] The written transfer may be 
set forth in full on the back of the 
instrument. Hightower v. Haddock, 
153 Ga. 160, 111 SE 413. 

[b] The writing of the name of 
mortgagee in blank on the back of 
the mortgage does not constitute an 
assignment of the mortgage. Snyder 
v. Castle, 16 Oh, A. 333. 

32. Ala.—Federal -Land Bank vy. 
Branscomb, 213 Ala. 567, 105 S 585; 
Hooper v. Reed, 211 Ala. 451, 100 S 
875; Carter v. Smith, 142 Ala. 414, 
38 S 184, 110 AmSR 386; Sanders vy. 
Cassady, 86 Ala. 246, 5 S 503; Cook 
v. Parham, 63 Ala. 456; Farley v. 
Whitehead, 63 Ala. 295; Dacus v. 
Streety, 59 Ala. 183; Graham!) Ww 
Newman, 21 Ala. 497; Doe v. Mc- 
Loskey, 1 Ala. 708. 

Conn.—New Haven Sav. Bank, etc., 
Assoc. v. McPartlan, 40 Conn. 90. 

Ga.—Clark v. Havard, 122 Ga. 273, 
50 SE 108; Patillo v. Hallet, ete, 
Piano Co., 26 Ga. A. 327, 106 SE 206. 

Ill.— Barrett v. Hinckley, 124 Ill. 
32, 14 NE 868, 7 AmSR 331; Demp- 
ster v.. West, 69 Ill. 613; Fortier va 
Darst, 31 Ill. 212; Barton v. Hayden, 
LOOF TS PAR outs : 

Iowa.—Indiana State Bank y. An- 
derson, 14 Iowa 544, 83 AmD 390. 

Ky.—Chambers v. Wool Growers 
Bank, 5 Ky. Op. 758. 

Me.—Stanley v. Kempton, 59 Me. 
472; Warren vy. Homestead, 33 Me. 
256; Dwinel v. Perley, 32 Me. 197; 
Lyford v. Ross, 33 Me. 197; Smith 
v. Kelley, 27 Me. 237, 46 AmD 595; 
Prescott v. Ellingwood, 23 Me. 345. 

Mass.—Young v. Miller, 6 Gray 
152; Cutler v. Haven, 8 Pick. 490; 
Crane vy. March, 4 Pick. 131, 16 AmD 
329; Warden v. Adams, 15 Mass. 233; 
Gould v. Newman, 6 Mass. 239. 

Mo.—Kansas City Inv. Co. v. Ful- 
ton, 86 Mo. A. 138. 

N. Y.—Weaver Hardware Co. v. 
SO OCRONAZ, 236 N. Y.. 321, 139) Nie 

N:; C.—Citizens’ Sav. Bank, ete; 
Co."v= White, 189 “Ni Cr 281% t2 Gu sms 
745; Kinston First Nat. Bank v. 
Sauls; 183- N.C. 1654120 “SHE6be 
Parrott v. Hardesty, 169 N. C. 667, 86 
SE 582; Williams v. Teachey, 85 N.- 


C. 402. 

Porto Rico.—Valls v. Blanes, T7 
Porto: Rico 385. 

S. C.—Muller v. Wadlington, 5 
Seo eee aa 

W. Va.—Citizens’ Nat. Bank v. 
Harrison-Doddridge Coal, ete. Co., 


89 W. Va. 659, 109 SE 892. 
Ont.—Auston vy. Boulton, 16 U. C. 
Taare 318; Doe ‘vy. Fox, 3\U. C@inbe 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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to assign the mortgage in presenti,** and such in- 


tention may be expressed in an 


without the transfer of the papers evidencing the 
debt or the security,®® or on the other hand it may 
be implied from the delivery of the mortgage in- 
strument,°° or of the note or bond evidencing the 


debt.87 


A mortgage may be assigned as collateral secu- 
rity by way of pledge as well as absolutely by way 


of sale.2® 


[§ 656] 2. Essentials—a. Capacity of Parties—(1) 
The parties to an assignment of a 
mortgage must have the capacity to contract gen- 
erally,®® as well as a capacity to consummate a 
transaction of this particular nature.*° 

[§ 657] (2) Capacity of Assignor—(a) Mortgagor. 
A mortgagor may assign the mortgage which he 
has acquired as assignee,*t provided his interest 
therein has not been extinguished by merger.*? 
The capacity of the 


In General. 


[§ 658] (bd) Mortgagee. 
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oral contract,®* 
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general rule depend upon his possession of the 
mortgaged premises,** but if he has lost his pos- 
session by disseizin, the bare legal title remaining 
in him will be insufficient to sustain the assign- 
ment,** and conversely the mortgagee in possession 
as disseizor is deemed to have sufficient interest to 


enable him to assign the mortgage.*® 


Life tenancy. 


vivor acquiring 


mortgagee to assign his mortgage does not as a 


Assignment of mortgage as trans- 
for of legal title to premises see in- 
fra § 698. 

When considered as mere chattel 
interest see Frauds, Statute of § 200 
text and notes 53, 54. 

33. Bunt v. D’Andrea, 119 Misc. 
793, 198 NYS 304 [aff 209 App. Div. 
807 mem, 204 NYS 897 mem]. 

34. U. S—Orman v. North Ala- 
bama Assets Co., 204 Fed. 289. 

Ala.—Clark v. House, 205 Ala. 195, 
87 S 593; Buckheit v. Decatur Land 
Co., 140 Ala. 216, 37 S 75. 

Towa. —Freeburg v. Eksell, 1238 
Iowa 464, 99 NW 118. 

La.—Moore v. Louaillier, 2 la. 
Ou Ls ‘ 

N. H—Rigney v. Lovejoy, 13 N. 
H. 247. 

“The transfer of a mortgage debt, 
whether by writing or parol, is in 
equity an assignment of the mort- 
gage.” Orman v. North Alabama 
Assets Co., 204 Fed. 289, 293. 

35. McCauseland v. Baltimore Hu- 
mane Impartial Soc., 95 Md. 741, 52 
A 918. 4 
’ 36. Ala.—McMillan v. Craft, 135 
Ala, 148, 33 S 26; Docus v. Streety, 
59 Ala. 183. 

Ind.—Clearwater v. Rose, 1 Blackf. 
137. 

Kan.—Anthony v. Brennan, 74 
Kan, 707, 87 © 1136; hill v. “Alexan- 
der, 2 Kan. A. 251, 41 P 1066. 

Md.—Hawkins v. Bouic, 121 Md. 
147, 88 A 126. 


Mass.—Wolcott v. Winchester, 15 
Gray 461; Cutler v. Haven; 8 Pick. 
490. 


Mich.—Pease v. Warren, 29 Mich. 
9, 18 AmR 58; Dougherty v. Randall, 
3,,Mich. 581. 

N. H.—Wilson v. Kimball, 27 N. 
H. 300; Rigney v. Lovejoy, 13 N. H. 
247. 

IN. J. New. York, “etc:, “RCo. v. 
Daly, 57 .N. J. Eig.) 347, 45 A 1092; 
Lake v. Flemington Nat. Bank, 50 N. 
J. Eq. 486, 27 A 636; Denton v. Cole, 
SOueNen Le tude (244 = Llarriom Ve Cook, 
28 N. J. Eq. 345; Kamena v. Huelbig, 
23 N. J. Eda. 78; Galway v. Fullerton, 
ie Nee de TG So. 

N. Y.—Curtis v. Moore, 152 N. Y. 
159, 46 NE 168, 57 AmSR_ 506; 
Strause v. Josephthal, 77 N. Y. 622; 
Fryer v. Rockefeller, 63 N. Y. 268; 
Ebling Brewing Co. v. Gennaro, 189 
App. Div. 782, 179 NYS 384; McCar- 
thy v. Stanley, 151 App. Div. 358, 136 
NYS 386; People’s Trust Co. v. Ton- 
konogy, 144 App. Div. 333, 128 NYS 
1055; John H. Mahnken Co. v. Pelle- 
treau, 93 App. Div. 420, 87 NYS 7387; 
Smith v. Wagner, 106 Misc. 170, 174 
NYS 205. 

N. C.—Collins v. Davis, 182 N. C. 
106, 43 SE 579. 

Pa.—Brumbach v. McLean, 196 Pa. 
321, 46 A 418. 

“A written instrument of assign- 

ment of a mortgage is not necessary 


to the validity of an assignment 
thereof, aS a mortgage may be as- 
signed by mere delivery.” People’s 
Trust Co. v. Tonkonogy, supra. 

[a] Formal assignment immate- 
rial. Where notes secured by mort- 
gage had been purged of usury by 
their assignment to an innocent bank 
before mechanics’ liens attached, the 
fact that the mortgage was not for- 
mally assigned, to the bank until 
after the liens had attached was im- 
material, since the assignment only 
carried out the rights which the 
bank had secured without formal 
assignment. Weaver Hardware Co. 
See Solomovitz, 235 N. Y. 321, 189 NE 


[b] Loss of mortgage instrument. 
—A covenant to assign a bond and 
mortgage is satisfied without a de- 
livery of the original mortgage, it 
having been lost after being re- 


condedy Clement= ve. Cash era laine ane 
PA 
[ec] A reassignment to the mort- 


gagee may be effectuated by mere 
delivery. Hawkins v. Bouic, 121 Md. 
tenes. A 126; Dean vy. Millard, ab lees 

37. Long v. Coffman, 231 Ill. A. 
265; Wendling v. Aurelius-Swanson 
Cor, 106 *OK1 363; 232°" 930) 

Transfer of debt as assignment of 
mortgage see infra §§ 685-688. 

38. Bridgeport First Nat. Bank v. 
National Grain Corp., (Conn.) 131 A 
404; Gilliard v. Johnston, (Ga.) 129 
SE 434; Paika vy. Perry, 225 Mass. 
563, 114 NE 830. 

Effect of assignment as collateral 
security see infra § 695. 

39. Terry v. Terry, 170 Mich. 330, 
136 NW 448; Adsit v. Ide, 150 Mich. 
3867, 114 NW 211; Snyder v. Snyder, 
131 Mich. 658, 92 NW 353; Thronson 
v. Blough, 38 N. D. 574, 166 NW 1382. 

[a] The mental incapacity of the 
alleged assignor of a mortgage to 
understand the nature and effect of 
his acts was fatal to the validity of 
his attempted assignment, and his 
representative is entitled to a can- 
cellation of the instrument of assign- 
ment. Thronson vy. Blough, 38 N. D. 
574, 166 NW 132. 

Cross references: 

Capacity to contract generally see 

Contracts § 44. 

Contractual nature of eee 

generally see Assignments § 5 

40. See cases infra §§ 657- 666. 

41. See infra § 709. 

42; See infra § 709. 

Right of mortgagor to reassign 
mortgage see infra § 724. 

43. Lincoln \We Emerson, 108 
Mass. 87; Tobias v. New York, 17 
Hun (N._Y.) 584; Nichols v. Rey- 
nolds, 2 Rs 1.30; 36 AmD 238; Con- 
verse v. Searls, 10 Vite SCS: 

[a] The possession of the mort- 
gagor with the express or implied 
consent of the mortgagee is equiva- 


The fact that the estate of the 


mortgagee is but a life tenancy does not affect his 
capacity to assign the mortgage, where it does not 
appear that such transfer will diminish the estate.*® 

Joint mortgagees. 
may not assign the mortgage, but only his inter- 
est therein, unless he is given authority by the 
other ;*” but upon the death of a cotenant, the sur- 


One of two joint mortgagees 


the whole debt may assign the 


mortgage securing ‘it.*® 

[§ 659] (c) Agent or Attorney. An assignment 
of a mortgage may be made by one acting as agent 
or attorney for the owner of it,*9 provided he was 


lent to the possession of the latter, 
on the theory of agency. Lincoln v. 
Emerson, 108 Mass. 87; 
New. “York, d7 2 icine CNW VYe) 
Murray v. Blackledge, 71 N. C. 492; 
Chapman vy. Armistead, 4 Munf. (18 
Va.) 3882) 

44. Williams v. Buker, 49 Me. 427; 
Dadmun v. Lamson, 9 Allen (Mass.) 
85; Poignard v. Smith, 8 Pick. 
(Mass.) 272% 

[a] Adverse possession without 
disseizin is insufficient to alter the 
general rule. Sheridan v. Welch, 8 
Allen (Mass. ) 166; Converse v. 
Searls, 10 Vt. 578. 


45. Smith v. Booth Bros., etc, 
Granite Co., 112 Me. 297, 305, 92 A 
103; Bon v. Graves, 216 Mass. 440, 


103 NE 1023. 

“Tt has been said that technically 
the fee in the mortgaged real estate 
is in the mortgagee. But even so, 
the mortgagee cannot convey the 
mortgage title unless he is in pos- 
session, or assigns the debt. Until 
foreclosure, or taking possession, the 
mortgage remains in the light of a 
chose in action, so far as the right 
to convey is concerned. The mort- 
gage is but an incident attached to 
the debt, and cannot be detached 
from its principal. ... It seems then 
that the rule which holds that a 
mortgagee in possession may convey 
the mortgage interest without as- 
signing the debt is necessarily based 
upon the proposition that the mort- 
gagee by taking possession acquires 
more than a mere mortgage right of 
security. He acquires a seisin in 
fact; he acquires a certain interest 
in the land itself,—a defeasible in- 
terest, indeed, but one which he can 
convey. It seems to be well settled 
that one merely in possession of 
lands may convey them by deed, the 
possession giving him for the pur- 
pose of conveyance a_ sufficient 
seisin. ... Sucha conveyance is good 
against all except those who have 
a better title. The application of the 
rule as to mortgagees is not limited 
to possession taken for purpose of 
foreclosure. We find no authority 
to that effect. It applies to pos- 
session taken under the mortgage 
for any lawful purpose.” Smith v. 
Booth’ Wrosi | tele Granites tCo:, 


supra. 
4G. Sutphen v. Ellis, 35 Mich. 446. 
47. Herring v. Woodhull, 29 Ill. 
92, 81 AmD 296. 
Blake  v. 
(Mass.) 154; 
ileal 
California L & T. Co. v. Ham- 
101 Cal. 250, 35 P 765; Schott 
v. Horney, 201 Til. Ac uo: Bunt Vv. 
D’Andrea, 119 Misc. 7938, 198 NYS 
304 [Laff 209 App. Div. 807 mem, 204 
NYS 897 mem]; Yard’s App., 9 Pa. 
Cas, 209, 12 A 359; Koch v. ‘Hinkle, 
35 Pa. Super. 421. 


Sanborn, 8 Gray 
Appleton v. Boyd, 7 


mell, 


664 [41 C.J.] 
duly authorized to make such transfer ;5° but where 
the owner has invested the transferor with an ap- 
parent authority to make the assignment, he will 
be estopped to deny the ageney.®! Authority to sell 
a mortgage is not tantamount to an authority to 
pledge it,5* but the fact that the agent intends to 
use the proceeds of the assignment for an unauthor- 
ized purpose does not affect its validity.®? 

The power of attorney to assign need not be in 
writing in order to transfer the beneficial interest 
to the assignee,®4 but in order to pass the legal 
estate in the lands the authorization may be re- 
quired to be in writing and under seal,°> although 
even in such case it need not be recorded.*® 

[§ 660] (d) Trustee. The trustee of a mortgage 
or deed of trust cannot transfer the beneficial inter- 
est therein,®” except with the concurrence or consent 
of the beneficiary,®* but the trustee can transfer the 
bare legal title which he possesses,°® and in order 
that the benefits predicated upon the ownership of 
such title may accrue to the assignee, as a general 
rule the trustee must execute the assignment.°° 

[§ 661] (e) Guardian. In the absence of statutory 
restriction, a guardian has the power to assign the 
mortgage of his ward without application to the 
court, provided he acts with due diligence and for 
the best interests of the ward.*t 
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[§ 662] (f) Executor or Administrator. Upon 
the death of the owner of a mortgage, an assignment 
thereof is properly made by the executor or ad- 
ministrator,°?) and he is generally empowered to 
execute the assignment without applying to the 
court ;°* but in the absence of statutory authority 
to convey the legal estate in the land, only the 
beneficial interest therein passes by such assign- 
ment.** A purported assignment as executrix by the 
widow of a deceased member of a partnership be- 
fore the partnership affairs have been settled is 
invalid.®® 

Foreign executor. An executor cannot assign a 
mortgage so as to act upon the land situated in 
another state,°® although by a due transfer of the 
debt the beneficial interest in the mortgage will 
pass to the assignee.®* In the absence of evidence 
to the contrary, an administrator of a foreign state 
will be presumed to have authority by virtué of his 
office to assign a mortgage securing land situated 
in that state. 

One of joint executors or administrators is gen- 
erally empowered to make a valid assignment of the 
mortgage without the coneurrence of the other.®® 

[§ 663] (g) Heir. An assignment by the heir of 
the deceased mortgagee is not valid,7° unless made 
after the mortgage has been set off to him by order 


50. See cases infra this note. feated only by evidence showing] Me. 121; Crooker y. Jewell, 31 Me. 

[a] Owner’s signature forged by | that, at the time of the assignment, | 306. 
agent.—Clark v. French, 114 Miss.|he knew that the trustee contem- Md.—McCauseland v. Baltimore 
185, 74 S 824; Leithoff v. Dennis, 86] plated a breach of trust and in-| Humane Impartial Soc., 95 Md. 741, 
N. J. Eq. 316, 98 A 242; Melick v. | tended to misappropriate the money, |52 A 918. 

Liberty Trust Co., 85 N. J. Eq. 29, 95 | or was, by the very act, applying it Mass.-—Baldwin v. Timmins, 3 
A 357; Nash v. Moore, 165 App. Div. |to his own private uses. Foster v.| Gray 302; Richardson v. Hildreth, 8 
Gian UDiles NGV.S M965 882 EN l@rs 6296 | Dev572% Ned. Wa,.05 997 Cush. 225; Johnson v. Bartlett, 17 
[aff 219 N. Y. 601 mem, 114 NE 1073 53. McClelland v. Snouffer, 194] Pick. 477; Smith v. Dyer, 16 Mass. 
mem];, Kaminski v. Swider, 122 Misc. |} Iowa 1387, 189 NW 808; Marcus v. | 18. 

795, 203 NYS 893. Dyer, 174 oles 64, 54 NE 352; N. H.—Ladd v. Wiggin, 35 N. H. 

[b], Owner’s signature obtained | Manahan _v. Varnum, 11 Gray | 421, 69 AmD 551. 
by fraud of agent.—Leithoff v. Den- Ma OY 405; Spencer v. Weber, 163 N. Y.—McCarthy v. Stanley, 151 
nis, 86 N. J. Eq. 316, 98 A 242. Y. 493, 57 NE 753; Brown v. Hall, | App. Div. 358, 136 NYS 386; Meldon 

51. Commonwealth Bank Comr. v. 3 Sues 225, 142 NW 854. v. Devlin, 31 App. Div. 146, 53 NYS 
Weisberg, 249 Mass. 357, 143 NE _(a] For instance, a written as-|172 [aff 167 N. Y. 573 mem, 60 NH 
910; Com. v. Reading Sav. pe ales 137|signment by the trustee, together|1116 mem]; La Tourette v. Decker, 
Mass. 431. with the indorsement of the collat-|18 NYS 840. 

52. Patterson v. Wurm, 9 OntWN /eral obligation by the beneficiary, N. C.—Neil v. Newbern, 5 N. C. 
195. constitute an assignment valid in| 133. F 

53. Burns v. Turnes, 207 Ill. A.| law and equity. Brown v. Hall, 32 Pa.—Weimer y.*Karch, 5 Pa. Co. 
1S S. D..225, 142 NW 854. 03. 

54. Thronateeska Pecan Co. v. [b] Fhe consent of the cestui Vt.—Collamer v. Langdon, 29 Vt. 
Matthews, 277 Fed. 361; Moreland v.|may be implied.--Spencer v. Weber, | 32; Pierce v. Brown, 24 Vt. 165. 
Houghton, 94 Mich. 548, 550, 54 NW/163 N. Y. 498, 57 NE 753. Wis.—Hitcheock v. Merrick, 15 
285. [c] Where the trustee has aj|Wis. 522; Williams v. Ely, 13 

‘Tt is claimed that authority of | beneficial interest in the mortgage, | Wis. 1 
the agent to make the assignment of |as in the case where a mortgage is N. B.—Doe v. Hanson, 8 N. B. 
the mortgage in question was not|assigned to him in trust for the] 427. 
shown to have been in writing. We/benefit of himself and the other Assignment of mortgage debt see 
think this was not essential. | named children of the assignor, he} Hxecutors and Administrators § 728. 


Whether at law or not the written 
assignment be sufficient to authorize 
a foreclosure, the delivery by the 
agent in pursuance of instructions 
of the owner would be sufficient to 


have transferred a title to this 
mortgage, entitling complainant to 
maintain a bill of foreclosure in 
equity.” Moreland v. Houghton, su- 
pra. 
55. Morrison v. Mendenhall, 18 
Minn. 232. 
56. Morrison v. Mendenhall, su- 
ra. 
pote I1l.—MecFarland v. Dey, 69 Ill. 
Mass.—Austin v. Shaw, 10 Allen 
2. 
5 Mo.—Gimbel vy. Pignero, 62 Mo. 
40, 
Pa.—Hatz’s App., 40 Pa. 209. 
Ont.—McCormick v. Cockburn, 381 
Ont. 436, 20 CanLTOccNotes 178; 


Patterson v. Wurm, 9 OntWN 195; 
Ryckman v. Canada L. Assur. Co., 
reGrant Ch.) 550, 

[a] Knowledge of intended breach 
of trust.—Where the purchaser of a 
mortgage, by assignment ,from a 
trustee, is not bound to see to the 
application of the purchase money, 
his title to the mortgage can be de- 


may make a valid assignment of the 
mortgage. McCarthy v. Stanley, 151 
App. Div. 358, 136 NYS 386. 

59. McCormick vy. Cockburn, 31 
Ont. 436, 20 CanLTOcecNotes 178. 

60. Brown v. Comonow, 17 N. D. 
84, 114 NW 728; Brown y. Hall, 32 
S. D. 225, 142,NW 854. 

Transfer of legal title as prerequi- 
site to transfer of power of sale see 
infra § 697. 

61. Livingston  v. 
(Mich.) 165; 
19 Minn. 221; 
Johns. Ch. 
441, 443, 

“Though it be not in the ordinary 
course of the guardian’s administra- 
tion to sell the personal property of 
his ward, yet he has the legal right 
to do it, for it is entirely under his 
control and management, and he is 
not obliged to apply to this Court for 
direction in every particular case.” 
Field v. Schieffelin, supra. 

Power of guardian to sell person- 
alty of ward generally see Guardian 
and Ward § 222. 

62. Ala.—Baldwin v. Hatchett, 56 
Ala. 461. 

Me.—Libby v. Mayberry, 80 Me. 
137, 138 A 577; Douglass v. Durin, 51 


Jones, Harr. 
Humphrey v. Buisson, 
Field v. Schieffelin, 7 
GNe Ys) LOO, LSS red AnD 


63. See PExecutors and Adminis- 
trators § 728. 

64 In re Spradbery, 
514; In re White, ‘51° 1. JAChe oor 
In re Brooks, 46 L. J. Ch. 865; Robin- 
son y. Byers, 9 Grant Ch. (Ont.) 572; 
FRumter val Marre2o (Oe. On tomromae 

Equitable assignments generally 
see infra § 691. 

65. Miller v. Berry, 19 S. D. 625, 
104 NE 311. 

66. Wyman vy. Porter, 108 Me. 
110, 79 A 371; Brown. Jr. v. Smith, 
101 Me. 545, 64 -A 915, 115 AmSER 
339; Cutter v. Davenport, 1 Pick. 
(Mass.) 81, 11 AmD 149. 

67. Smith v. Tiffany, 16 Hun (N. 
Y.) 552; Gove v. Gove, 64 N. H. 508, 
15 A 121 

Transfer of debt as transfer of 
mortgage see infra § 685 


14° Chips 
J 


68. Clark v. MBlackington, 110 
Mass. 369. 

69. George v. Baker, 3 Allen 
(Mass.) 326; Bogert v. Hertell, 4 


Hill (N. Y.) 492 [rev 9 Paige 52]. 
70. Douglass v. Durin, 51 Me, 121; 
White v. Erskine, 10 Me. 306; Taft 
v. Stevens, 3 Gray (Mass.) 504; Al- 
bright v. Cobb, 30 Mich. 355. 
Descent of title to personalty see 
Descent and Distribution § 136. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Sa s 


§§ 663-667] 


of the court as a part of his distributive share of 


decedent’s estate.™ 


[§ 664] (h) Married Woman. A married woman 
may make a valid assignment of a mortgage exe- 
cuted to her, although it will require the concurrence 
of her husband,’? except where the law gives her 
entire freedom to deal with her separate estate.”* 


[§ 665] (i) Corporation. When 


mortgage is a corporation, authority to assign the 
debt and security should regularly emanate from the 
board of directors;** but the assignment may be 
made by a principal officer of the corporation, if 
duly authorized, or, if he acted originally without 
authority, the assignment is validated by the subse- 
quent ratification and acceptance of the directors.”® 
As in other eases of agency,’’ a corporation which 
has invested its officer with an apparent capacity 
to assign a mortgage will be estopped to deny his 
authority to make the assignment.’® 

In the absence of re- 


[§ 666] (j) Partnership. 


71. Hammond vy. Lewis, 1 How. 
(U. S.) 14, 11 L. ed. 30; McConnell v. 
Hodson, 7 Ill. 640; Albright v. Cobb,, 
30 Mich. 355; Ford v. Smith, 60 Wis. 
222, 18 NW 925. 

[a] Presumption as to capacity.— 
“rt is but a fair presumption, when 
distributees or legatees are found 
controlling choses in action which 
were assets, in the absence of an 
administration, after the lapse of 
several years from the death of the 
ancestor, that their possession is 
rightful, and that they are clothed 
with the legal title.’ Cook v. Par- 
ham, 63 Ala. 456, 461. 

Was) LoryOn ove Sutton, se Cal. 4905 
Baker vy. Armstrong, 57 Ind. 189; 
Moreau v. Branson, 37 Ind. 195; Cox 
v. Wood, 20 Ind. 54; Kamena v. 
Huelbig, 23 N. J. Eq. 78. 

Capacity of married woman to con- 
tract generally see Husband and 
Wife §§ 336, 336%. 


73. Langston v. Smyley, 38 S. C. 
274i la Se Sh Oy dfs bs 

74 $%Md.—Griffin v. Wilmer, 136 
Mawr 62325 212 SAqcil4-y Chilton iv. 
Brooks, 71 Md. 445, 18 A 868. 

Mass.—Manahan y. Varnum, 11 
Gray 405. 

N. Y.—Johnson y. Bush, 3 Barb. 
Ch. 207. 


Pa.—Continental Trust Co. v. Win- 
ton, 4 LackJur 3838. 

Wyo.-—Matthews v. Nefsy, 13 Wyo. 
458, 81 P 305, 110 AmSR 1020. 

Eng.—Ulster Permanent Bldg. 
Soc. v. Glenton, L. R. 21 Ir. 124. 

[a] Unincorporated society. 
Where a mortgage is made to cer- 
tain persons, described as the trus- 
tees of an unincorporated association, 
the legal title under the mortgage 
vests tn the named persons as indi- 
viduals, and an assignment of the 
mortgage purporting to be made by 
the association, or made by only one 
of the mortgagees, will not be valid. 
Austin v. Shaw, 10 Allen (Mass.) 552. 

{[b] A building society is not pre- 
eluded by the provisions of the 
Building Societies Act, 1874 (37 & 
38 Vict. c 42)» from exercising the 
ordinary right of a mortgagee to 
transfer his mortgage, by way of 
assignment, to any third person. 
Ulster Permanent Bldg. Soc. v. Glen- 
ton, LavRei 22 irewi24, 

Capacity of banking corporation to 
sell personalty see Banks and Bank- 
ing § 225. 

75. U. S.—Irwin v. Bailey, 13 F. 
Cas. No. 7,079, 8 Biss. 523. 

Ala.—Collier v. Alexander, 142 Ala. 
422, 38 S 244. 

Fla.—Lay v. Austin, 25 Fla. 933, 

154 Minn. 


7S 143. 
Campbell, 5 


Minn.—Park v. Hudson, 
471, 192 NW 112. 

N. Y.—Jackson v. 
Wend. 572. 

{a] Thus an assignment of a 
mortgage of realty by a corporation, 
concluding that in witness thereof 
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strictive provisions in the articles of partnership, a 


member of the firm may validly assign a mortgage 


the owner of a 


mortgagee.*+ 


chaser.®° 


the corporation by its treasurer, duly 
authorized, has set its hand and seal, 
and signed by a person as treasurer 
of such corporation and sealed, is in 
form executed by- the corporation. 
Hutchins vy. Byrnes, 9 Gray (Mass.) 


367. 
76; es Darst. cvs Galen (Son Lames 
Hoytieva LRhompson,) 19 2Ne Y.0 9207; 


Palmer v. Yates, 5 N. Y. Super. 137. 

77. See supra § 659. 

78. Com. v. Reading Sav. Bank, 
137 Mass. 431; Jackson v. Campbell, 
5 Wend. (N. Y.) 572. 

79. Minn.—Morrison v. 
hall, 18 Minn. 232. 

N. J.—Galway v. Fullerton, 17 N. J. 
Eq. 389. 

N. Y.—Everit v. Strong, 5 Hill 163 
[aff 7 Hill 585]. 

S. C.—Moses v. Hatfield, 27 S. C. 
324, 3 SE 588. 

Ss. D.—Miller v. Berry, 19 S. D. 625, 
104 NW 311. 

Authority of partner to assign 
firm’s choses in action see Partner- 
Ship [380 Cye 494]. 

80. Galway v. Fullerton, 17 N. J. 
Eq. 389. 

Power of one of joint mortgagees 
to assign with consent of other see 
supra § 658. 

81. See cases infra this section. 

Capacity of mortgagee see supra 
§§ 658-666. 

82. See cases infra this note. 

[a] The trustee of a mortgage or 
trust deed may take an assignment 
thereof where the transaction is not 
to the disadvantage of the cestui. 
Brewer v. Slater, 18 App. (D. C.) 48; 
Gray v. Waldron, 101 Mich. 612, 60 
NW 288; O’Grady v. Coe, 13 Hun (N. 
Y-.). 598. 

{b] An executor or administrator 
(1) cannot take an assignment of a 
mortgage belonging to the_ estate. 
Goodell v. Monroe, 87 N. J. Eq. 328, 
100 A 238 [rev 86 N. J. Eq. 18, 97 A 
152]; Simpson v. Corbett, 10 Ont. A. 
32. (2) Nor can he buy up the out- 
standing mortgage on his intestate’s 
land, and foreclose the heirs. Mor- 
ton v. Blades Lumber Co., 144 N. C. 
31, 56 SE 551; Clapp v. Bearsley, 1 
Vt. 151 (where an administrator 
takes an assignment of a mortgage 
given by his intestate, it will be pre- 
sumed that he buys it in his capacity 
as administrator and with funds of 
the estate, and for the purpose of 
redeeming or discharging the en- 
cumbrance, and the assignment will 
inure to the benefit of the estate; 
but it may be shown that he bought 
the mortgage with his own funds 
and had no assets of the estate with 
which to take it up). (3) But he may 
buy a note outstanding against his 
intestate and avail himself of the 
mortgage as security, provided he 
does so without prejudicing the 
rights of the heirs. Morton y. Blades 
Lumber Co., supra. 

[c] A surety has as good a right 


Menden- 


by an instrument to which he signs the firm name,‘® 
and this is true, although all the members of the 
firm are joined by name as mortgagees.*° 

[§ 667] (8) Capacity of Assignee. 
of a person to take an assignment of a mortgage 
will in general be tested by the same rules which 
determine his capacity to hold the estate as original 
The fact that the intended assignee 
has an interest in the mortgage or mortgaged prem- 
ises does not as a general rule affect his capacity 
to take the mortgage,*? the question as to whether 
a merger will take place or on the other hand 
whether the mortgage lien will be kept alive depend- 
ing in general upon the intention of such pur- 


The capacity 


A married woman, under modern statutes, may 
generally take an assignment of a mortgage and 


as any third person to take an as- 
signment of the mortgage and hold 
it as security for the payment of the 
debt. Murray v. Catlett, 4 Greene 
(Jowa) 108. 

[d] The mortgagor (1) may take 
an assignment of the mortgage, al- 
though he is still the owner of the 
equity of redemption, provided con- 
flicting rights of third persons have 
not intervened. Kelley v. Jenness, 
50 Me. 455, 79 AmD 623; Scribner v. 
Malinowski, 148 Mich. 446, 111 NW 
1032; Bloomer vy. Burke, 94 Minn. 15, 
101 NW 974; Salvin v. Myles Realty 
Co., 227 Ni Y. 51, 124 Nie 94) 16 “AER 
581; Bronner v. Walrath, 202 NYS 
577. (2) After he has parted with 
the equity of redemption he has the 
same right as any third person to 
take an assignment of the mortgage. 
Kay v. Castleberry, 99 Ark. 618, 139 
SW 645; Beach v. Waite, 21.Cal]. A. 
304, 131 P 880; Smith v. Ostermeyer, 
68 Ind. 432; Hatch v. Kimball, 14 Me. 
9; Bullard v. Hinckley, 5 Me. 272; 
Pratt v. Buckley, 175 Mass. 115, 55 
NE 889; Fenton v. Lord, 128 Mass. 
466; Barker v. Parker, 4 Pick. (Mass.) 
505; Crittenden v. Rogers, 8 Gray 
(Mass.) 452; Hall v. Harrington, 41 
Mich. 146, 1 NW 958; Merritt v. 
Byers, 46 Minn. 74, 48 NW 417; 
Gerdine v. Menagé, 41 Minn: 417, 
43 NW 91; Baker v. Northwestern 
Guaranty Loan Co., 36 Minn. 185, 
30 NW 464; Hooper v. Henry, 31 
Minn. 264, 17 NW 476; Bensieck v. 
Cook; 2105 Mo. 2173, 19. SW"642,. 33 
AmSR 422; Wilson v. Schoenlaub, 
99: Mo: 96, 12. .SiW 3615" Borden ‘yz 
White, 440 Nd... 29158 LS hae 57, 
9 A 25; Stillman vi ‘Stillman, 21 
N. J. Eq. 126; Carter v. Holahan, 
92 N. Y. 498;. Howard v. Robbins, 
67> SeA pry Dively B24, MYON NGYAN eel Ice 
(aft A170 IN. DYe? 4985..16830 Neb 30a 
Mickles v. Dillaye, 15 Hun 296; 
Moore v. Hamilton, 48 Barb. 120 [aft 
44 N. Y. 666]; Mills v. Watson, 31 
N. Y. Super. 374; Collins v. Torry, 
7 Johns, 278, 5 AmD 273; Fogarty v. 
Hunter, 83 Or. 18ss1 162 P 964; Saw- 
yer v. Hirst, 7 Del. Co. (Pa.) 404; 
Prudential Inv. Co. v. Connor, 120 
S.C. 42, 112 SH 539. 

[e] Agent of mortgagor.—If the 
agent of the maker of a mortgage 
note has no funds of the principal in 
his possession, there is no reason 
why, on the request of the principal, 
he cannot buy for his own account 
the mortgage note and hold it as se- 
curity for the amount advanced by 
the principal. If the agent has 
money of the principal in his posses- 
sion, and purchases the note, and 
makes a payment thereon with the 
funds of the principal, such payment 
will be considered as having been 
made by the principal, and the mort- 
gage will be extinguished to the ex- 
tent thereof. Gumbel v. Boyer, 46 
La. Ann. 762, 15 S 84. 

83. See infra § 709. 
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hold it as her separate estate.®* 


A banking corporation is competent to take an 
assignment of a mortgage,®° in the absence of a 
statutory restriction or a prohibition in its by-laws.*® 

[§ 668] b. Consent of Parties—(1) In General. 
The assignment of a mortgage requires the consent 
of the parties to the assignment,*’ but such consent 
may be implied,®* and a transferee who accepts the 
benefits of an assignment will be presumed to have 
An acceptance by the intended 
assignee of the provisions in an assignment cannot 
be construed as an acceptance of the assignment in 
which a material alteration has been made.®® 

A forged instrument purporting to be an assign- 
ment of the mortgage is void for want of consent 
and will give no rights to one claiming thereunder.®? 
Where there was an essen- 
tial mutual mistake as to the subject matter of the 
assignment, equity will permit a rescission of the 


assented thereto.®® 


[§ 669] (2) Mistake. 


84. See Husband and Wife §§ 321- 
493; and cases infra this note. 

[al Married woman may be as- 
signee where consideration was paid 
from her separate funds and mort- 
gage became her separate property. 


Johnson vy. Razy, 181 Cal. 342, 184 
P 657; Elliott v. Deason, 64 Ga. 63; 
McGehee v. Garringer, 284 Mo. 465, 


224 SW 828; Barringer. v. Loder, 47 
Or! 2235981 P7178. 

85. Gerrity v. Wareham Sav. 
Bank, 202 Mass. 214, 88 NE 1084. 


86. See Banks and Banking §§ 
225, 763; and In re Friedman, 241 
Fed. 603; Curtis v. Hutchinson, 1 
Oh. Dec. (Reprint) 471, 10 WestLJ 
134; Re Essex Land, etc., Co., 21 
Ont. 267. 

[a] Extent of  restriction.—Al- 


though under the laws of the state 
a bank has no right to take an as- 
signment of a mortgage as collateral 
security, it may receive the mort- 
gage as the attorney of the borrower 
and take the mortgage instrument as 
a pledge, agreeing to collect the in- 
stallments due thereon and to apply 
them to discharge the debt. In re 
Friedman, 241 Fed. 603. 

87. Sussex Nat. Bank v. Carew, 27 
Del. 444, 89 A 134; Tobin v. Tobin, 
139 Wis. 494, 121 NW 144. 

88. Bratcher v. Ohio County Bank, 
152 Ky. 498, 153 SW 950; Bacon v. 
Maskell, 8 La. Ann. 507; Fischer v. 
Gerndt, 94 N. J. Ea. 53, 118 A 584. 

89. Fischer v. Gerndt, supra. 

[a] The bringing of a suit by an 
assignee to foreclose the mortgage 
as such assignee is sufficient evi- 
dence of jan assent to the assign- 
ment. Lady Superior Cong. Nunnery 
vy. MeNamara, 3 Barb. ‘Ch.’ CN: "Y.) 
875, 49 AmD 184 


90. Collins ve Pearsall, 134 App. 
Div. 820, 119 NYS 208. 
91. Sterling Leather Works v. 


Schwarzwaelder, 88 N. J. Hq. 378, 102 
A 841, 104 A 895; Elmhorst v. Mazi- 
roff, 176 App. Div. 145, 161 NYS 1029 
[aff 223 N. Y. 649 mem, 119 NE 1041 
mem]; Nash v. Moore, 165 App. Div. 
67, 1bEENYS 196, 3 27N.-¥. Cr. 296) Laff 


219 N. Y. 601 mem, 114 NE 1073 
mem]; Nash v. Zimmer, 165 App. 
Div. 167) LoL JN YS.) 967 1824 NivyoeCr. 


296 [aff 219 N. Y. 601 mem, 114 NE 
1073 mem]; Stainton v. Jacob Kaiser 
Impr. Co., 161 App. Div. 6038, 146 
NYS 915; Bunt v. D’Andrea, 119 
Misc. 793, 198 NYS 304 [aff 219 App. 
Div. 807 mem, 204 NYS 897 mem]. 

{a] The ostensible assignor is en- 
titled to a cancellation of such 
forged instrument. Bunt v. D’An- 
drea, 119 Misc. 793, 198 NYS 304 
[aff 209 App. Div. 807 mem, 204 NYS 
897 mem]. See generally Cancella- 
tion of Instruments 9 GC. J. p 1154. 

92. Jeselsohn vy. Park Trust Co., 
241 Mass. 388, 135 NE 315; Shapira 
v. Wildey Sav. Bank, 213 Mass. 498, 
100 NE 619. See generally Cancella- 
tion of Instruments §§ 17-22. 


MORTGAGES 


[a] The fact the mortgagor is 
unable to pay the mortgage debt does 
not affect the  assignee’s right to 
rescission on the ground of a mis- 
take as to the property covered by 
the mortgage, although it may cause 


the court to scrutinize the facts 
with especial care. Jeselsohn v. 
Park Trust €o., 241 Mass.: 388, 135 
NE 315. 


Rescission for mistake generally 
see Contracts § 656. 

93. Jamaica Sav. Bank v. Taylor, 
72 App, Div. 567, 76 NYS -790; Cow- 
gill v. Citizens’ State Bank, 130 
Wash. 334, 230 P 150; Clarke v. Jose- 
lin, 16 Ont. 68. See generally Re- 
formation of Instruments [34 Cyc 
902 et seq]. 

{a] Evidence held insufficient to 
show mistake. Appleton v. Small, 
SaeeN el: 


94. Jeselsohn y. Park Trust Co., 
241 Mass. 388, 1385 NE 315. 

95. Jeselsohn vy. Park Trust Co., 
supra. : 

96. Jeselsohn v. Park Trust Co., 
supra. 

[a] Rule applied.— Where the 


agent of one taking mortgages on a 
number of lots to secure building 
loans inspected the buildings from 
time to time during construction, 
and issued certificates for payments} 
and, with an assignment of one of 
the mortgages, a fire insurance pol- 
icy purporting to cover a building 
was assigned, the assignee was not 
negligent in failing to discover that 
there was no building on the lot se- 


cured, and the fact that it was 
equally open to each of the parties 
to have ascertained the mistake 


did not affect the assignee’s right to 
a rescission. Jeselsohn y. Park 
Trust Co., 241 Mass. 388, 135 NE 815. 


at ip Butman v. Hussey, 30 Me. 
[al Where the mistake was one 


that a reasonable man would not 
have made, equity may deny relief. 
Butman v. Hussey, 30 Me. 263, 

98. Ark.-—National Bank of Com- 
merce v. Plater, 200 SW 793. 

Ill. Brueggestradt v. Ludwig, 184 
Ill. 24, 56 NE 419. 
sont ase v. Crawford, 2 Ky. Op. 


Mich.—Webster v. Bailey, 31 Mich. 


36. 
eet aay esd v. Dike, 17 Minn. 


Mo.—State v. Chick, 282 Mo. 51, 
221 SW 10. 
44. N. J. 


N. J.—Borden v. White, 
Bq. 291, 18 A 57, 9 A 25. 

N. Y.—Orthey v. Bogan, 226 N. Y. 
234, 123 NE 487; Hall v. Erwin, 66 
N. Y. 649 [aff 60 Barb. 349]; Hub- 
bell, etc., Co. v. Brickman, 64 Misc. 
870, 118 ‘NYS 340 [aff 1389 App. Div. 
911 mem; 123 NYS 1121 mem; 
Smith v. "Howlett, 21 Mise. 386, 47 
NYS 1002 [aff 29 App. Div. 182, 51 
NYS 910]. 


[8§ 667-670 


contract,®? or the reformation of the instrument, 
where the interests of the parties will be best sub- 
served thereby,* and conflicting rights of third 
persons have not intervened.®* 
assignment was made without recourse, and with- 
out covenant or warranty, does not bar the as- 
signee’s right to relief,?> nor is it material that 
the petitioner had an equal opportunity of ascer- 
taining the mistake,®® unless he was actually negli- 
gent in failing to do so.% 

[§ 670] (3) Fraud. 
assignment was procured by fraud, the assignment 
is voidable at the election of the injured party,** 
but in order to be entitled to a rescission of the 
contract the defrauded assignee will be required 
to restore whatever property he received by virtue 
of the assignment,®°® and where he has voluntarily 
put it out of his power to make such restoration, he 
cannot have the transaction set aside.t 


The ace that the 


Where the consent to the 


On the other 


Pa.—In re Plankinton, 212 Pa. 235, 
61 A 888. 
abe arn ee ee v. Rowe, 242 P 

See generally Cancellation of In- 
struments §§ 24-34; Reformation of 
Instruments [34 Cyc 920]. 

[a] Laches.—No attempt to re- 
scind until ten months after discov- 
ery of fraud constitutes laches. 
Kellner v. Rowe, (Wash.) 242 P 3538. 
See generally Cancellation of Instru- 
ments §§ 81-85. 

[b] Facts held not to show 
fraud.—Erwin v. Parham, 12 How. 
(U..S.) 197, 13 Li. ed. 1952; Cheney vi 
Stone, 29 Fed. 885; Hubbard v. Tur- 


ner, 12 F. Cas. No. 6,819, 2 McLean 
519; Iowa L.: & T. Co. v. ‘Citizens? 
State Bank, (Iowa) 205 NW T7445 


Packers’ Nat. Bank v. Michtner, 183 
Iowa 122, 164 NW 206; Hippee vy. 
Pond, 77- Towa..-235, 42 NW 192; 
Terry v. Terry, 170 Mich. 330, 136 
NW 448; Sample v. Bridgforth, 72 
Miss. 293, 16 S 876; Wood v. Condit, 
34 N.OI. Hq.) 434; Orthey Vv. Bogan, 
SAR aig NAR cya 140 NE 722; Collier 
v. Miller, 62 Hun 99, 16 NYS? 63s 
[aff 137 N. Y. 332, 38 NE 374]; Ryon 
v. John Wanamaker, New.yYork, Ince., 
116 Mise. 91, 190 NYS 250 faff 202 
App. Div. 848 mem, 194 NYS 977 
mem]; Adams vy. Green, 17 NYS 
921; Thomson v. Swank, 68 Or. 191; 


137'P 193; Tyner vy. Stults, 102 Wash. 


168, 172 P 850. 

[el Disparity between considera- 
tion and face value of mortgage.— 
Where the price paid for a mort- 
gage is equal to the value of the 
land mortgaged, which has greatly 
depreciated, although only ten per 
cent of the face of the mortgage, 
the disproportion is not such proof 
of fraud as will justify a rescission 
of the contract, 
signee knew, and the mortgagee did 
not know, that a subsequent solvent 
grantee of the land had assumed 
the payment of the mortgage. Opie 
v. Pacific. Inv. Co., 26 Wash. 505, 67 
P 231, 56 LRA 778. 

{d] Trust relation created by 
fraud.—A fraudulent assignee holds 
the legal title to the mortgage in 
trust for his assignor. Burleson v. 
Woodin, 212 Mass. 3238, 98 NE 1033; 
Morris v. Joyce, 638 N. J. Hq. 549, 53 
A 139. 

Election between affirmance and 
Senge Uae generally see Contracts 

53. 

Rescission for fraud generally see 
Contracts § 652. 

99. Packers’ Nat. Bank v.-Miche+ 
ner, 183 Iowa 122, 164 NW 206. 

‘lL. Iowa L. T. Co. v. Citizens’ 
State Bank, (Iowa) 205 NW 744 (in 
a suit to cancel the purchase of a 
note and mortgage on the ground of 
fraud, where it appeared that the 
purchaser, after notice of the al- 
leged fraud, foreclosed the property 
in full, payment and released the 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


although the as-. 


| 
| 


“ 


hand the defrauded assignee may elect to treat the 
assignment as valid, and have his rights adjusted 
in the foreclosure suit, without being put to the 
inconvenience of an action for deceit.? 
fraud in the assignment will invalidate it in the 
hands of a purchaser from the assignee will depend 
upon the bona fides of such purchaser.® 

[§ 671] (4) Duress or Undue Influence. 
signment procured by duress‘ or undue influence® is 
invalid and may be set aside at the instance of the 


Va. 


§§ 670-673] 


injured party. 


[§ 672] c. Consent of Mortgagor. 
of the mortgagor is not necessary to the validity 
of an assignment of the mortgage;® but his consent 
is generally desirable in order that the assignee may 
be assured as to his rights thereunder,’ and in any 


event without his consent nothing 


debtor from personal liability, it 
was held that suit for cancellation 
could not be maintained). 

2. Hughesville Bank v._ Fricke, 
215 Mo. A. 614, 256 SW 1097; Burke 
Vv. Hindman, 56 Or $45; 5505) £09 2 
380. 

“Nor do we think that plaintiff 
was bound to return the notes and 
mortgage and reply upon an action 
for deceit. To have done this 
would have probably jeopardized 
his chance of obtaining any relief 
whatever. This is not a case of re- 
scission of a contract on account of 
the fact that the mortgage is void. 
It is valid and the notes are valid; 
but the security is inadequate, and 
by reason of such inadequacy, and 
the fraudulent acts of defendant, 
plaintiff has been falsely induced to 
‘advance to the defendant corpora- 
tion, and for its benefit, more money 
than the security will repay. While, 
upon the face of it, it appears to be 
a mortgage, primarily to secure a 
debt from Mrs. Hindman to defend- 
ant corporation, it is, in fact, a 
mortgage procured by defendant 
corporation upon its own property 
for the purpose of obtaining money 
for its own benefit. Eauity will 
look beyond the devices used to cover 
the real nature of the transaction 
and treat it as it really is.” Burke 
v. Hindman, supra. 

Right of recourse against assignor 


for Haplerounments ian. see infra 
§ 72 
3. ? Bignt of assignee to take free 


from defense of invalidity of assign- 
ment see infra § 715. 

4. Lawshe v. Trenton Banking 
Co., 88 N. J. Eq. 347, 102 A 633 [rev 
Rime etd: pb oo eA Glide. PSee 
Beaty Psi ea Taran ae of Instru- 
ments § 4 

[a] evinanos held . insufficient to 
show duress.—Lawshe v. Trenton 
Banking Co., 88 N. J. Hg. 347, 102 A 
633 [rev 87 Np als Eq. 56, 99 A 617]. 

Rescission for duress generally see 
Contracts § 655 

5. See cases infra this note. See 
Brey Pv a ieiie poses of Instru- 
ments § 

[a] Siviionoe held insufficient to 
show undue infiuence.—Snyder_ v. 
Snyder, 131 Mich. 658, 92 NW _ 353; 
Wellendorf v. Wellendorf, 120 Minn. 
435, 1389 NW 812, 43 LRANS 1144. 

Rescission for undue  infiuence 
generally see Contracts § 654. 

6 N. C.—Blake v. Broughton, 107 
IN. C.-220;,-°12 SH. 127. 

Ss. D.—Smith v. Commercial Nat. 
Bank, 7 S. D. 465, 64 NW 529. 

WwW. Va.—Webb v. Crouch, 70 W. 
580, 74 SE 730, AnnCas1914A 
728. 


Eng.—Jones vy. Gibbons, 9 Ves. Jr. 
407, 32 Reprint 659. - 

Sask.—Campbell v. Keast, 67 Dom 
315, [1922] 2 WestWkly 979. 

[a] Reason for rule.—‘No con- 
Sent of the debtor is necessary be- 
cause his burdens are not increased 
nor his obligations extended.” Mon- 
tilla v. Van Syckel, 8 Porto Rico 153, 
182, 


=} 


MORTGAGES 


e.8 


Whether 


An as-, 


~ 6 673] d. Consideration—(1) In General. 
signment of a mortgage must be supported by a 
good and valuable consideration in order to be valid 
as between the parties,® but the want of considera- 
tion is not available as a defense to one who was 
not a party to the assignment and hence was not 
thereby injured,’® although it may be shown by such 
person in order to impeach the status of an assignee 
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Ue the parties to increase the burden of the mort- 


An as- 


claiming special immunities by reason of his alleged 


The consent 


can be done be- 


Wat AE NOW Va enon LOO 2 |) slewer. 
471; Matthews v. Wallwyn, 4 Ves. 
Jr. 118, 31 Reprint 62, 18 ERC 243; 


Campbell vy. Keast, (Sask.) 67 Dom 
LR 315, [1922] 2 WestWkly 979. 

“It is... desirable ... because 
in his absence the transferee is 
bound by the state of the accounts 
between the mortgagor and_ the 
transferor, whatever may have been 
the representations of the latter to 
the transferee, and though he has 
no notice of the discharge of any 
part of the debt.” Fisher Mortg. 
(6th ed) par 184 [quot Campbell v. 
Keast, (Sask.) 67 DomLR 315, 319, 
[1922] 2 WestWkly 979]. 

[a] Matters implied by consent. 
—The consent of the mortgagor to 
the assignment implies an assent to 
the provisions contained in the 
mortgage, including the right of the 
assignee to discharge or release the 
debt. Jamieson v. London, ete., 
Agency Co., 26 Ont. A. 116 [app dism 
30 Can.S: 14 

Rights of assignee as determined 
by state of accounts between mort- 
gagor and mortgagee see infra § 711. 

8. Ashenhurst v. James, 3 Atk. 
270, 26 Reprint 958. 

9. U. S—In re Locust Bldg. Co., 
299 Fed. 756 [certiorari den 265 U.S. 
590 mem, 44 SCt 635 mem, 68 L. ed. 
1190 mem]. 


Ala.—Fortson vy. Bishop, 204 Ala. 
Boe. 86 S399. 
Cal.—Ambrose v. Drew, 139 Cal. 


665, 738 P 543. 

Conn.—Woronieki v. Pariskiego, 74 
Conn. 224, 50 A 562. 

Ill.—MclIntire v. Yates, 104 Ill. 491. 

Iowa.—Fairburn v. Goldsmith, 58 
Iowa 339, 12 NW 273. 

Kan.—Pool v. Gates, 116 Kan. 195, 
225 P1069. 


La.—Schmidt ‘v. Frey, .8 Rob. 
435. 
Me.—Maxwell v. Hewey, 111 Me. 
62, 88 A 88. 
6 Md.—Russum v. Wanser, 53 Md. 
2: 
pene ——Glidden v. Hunt, 24 Pick. 
Michi——Terry ov. ‘Terry 170) Mich 


830, 1836 NW 448; Tate’ v. Whitney, 


Harr. 145. 

Mo.—Equitable F. & M. Ins. Co. v. 
Holland Banking Co., 214 Mo. A. 
560, 262 SW 444. 

Nebr.—Longfellow v. Barnard, 58 
Nebr. 612, 79 NW 255, 76 AmSR 
Ble 


N. H.—Lime Rock Nat. Bank v. 
Mowry,' 66 N. H. 598; 22 A 556, 13 
LRA 294. 

N. J.—Westervelt v. Scott, 11 N. J. 


Eq. 80. 

N. Y.—Commercial Bank v. Catto, 
168 N Y. 569, 5% INE 1107; Palmer 
Vi Sate SONNE Ns. uo Olor Beach v. 
Allen, 7 Hun 441; McClave v. Sterne, 
17 NYS 892; Kursheedt v. McCune, 
8 NYSt 440, 20 AbbNCas 265. 

N. C.—Potts v. Blackwell, 57 N.C. 


58. 

Okl.—Smith v. Smith, 80 Okl. 136, 
184 P 82. 
Repeat a ee v. Hirst, 7 Del. 


purchase for value."! 
gality of the consideration for the assignment will 
generally be no objection to the enforcement of the 
mortgage by the assignee,’* but where the assign- 
ment was given in consideration of an agreement 


Co. | 


On the same theory the ille- 


S. C.—Ravenel v. Lyles,” Lie Sk +: 
Eq. 281 

Ss. D.—Abernathy v. Hunt, 40 S. D. 
240, 167 NW 145. 

Tex.—Johnson y. Masterson, (Civ. 
A,) 193 SW 201. 

Vt.—Dyer v. Dean, 69 Vt. 370, 37 
A-14i3. 

Wash.—American Sav. Bank, etc., 
Co. v. Helgesen, 64 Wash. 54, 116 = 
837, AnnCas1913A 390. 
sow is —Croft v. Bunster, 9 ‘Wis. 

B. C.—Great Permanent Loan Co. 
v. National Mortg. Co., 26 B. C. 566, 
aaacre a pie ROLE Oe WestWkly 


N. S.—Conrad v. Corkum, 35 N. S. 
288n) OD BRO 62 fal= 

[a] Inquiring into consideration. 
—The consideration for the assign- 
ment of a mortgage may be inquired 
into at any time; and it may be 
proved by parol, and a_ different 
consideration may be established 
from that expressed in the instru- 
ees Bennett v. Solomon, 6 Cal. 

10. Saenger v. Nightingale, 48 
Fed. 708; Terry v. Durand Land Co., 
112 Mich. 665, 71 NW, 525; Adair v. 
Adair, 5 Mich. 204, 71 AmD es 
Longfellow Ve Barnard, 58 Nebr. 612, 
79 NW 255, 76 AmSR lative Wright 
v. Eaves, 31 Sa iC) Mae ecg. 

[a] The mortgagor cannot resist 
foreclosure, or have a reduction of 
the amount of his liability by show- 
ing:a total or partial want of the 
consideration for the assignment. 
Johnson y. Beard, 93 Ala. 96, 9 S 
535; Sanders v. Cassady, 86 Ala. 246, 
5 S 503 [overr Dacus v. Streety, 59 
Ala, 183]; Woronieki v. Pariskiego, 
74 Conn, 224, 50 A 562; McIntire v. 
Yates, 104-, Ill. 491;. Maxwell ‘vy. 
Hewey, 111 Me. 62, 88 A 88; Pease 
v. Benson, 28 Me. 3386; Adair v. 
Adair; 5 Mich. 204) 5/71 > SAmnD 7705 
Hall v. Hooper, 47 Nebr. TEN ho NW 
33; Loney v. Courtnay, 24 Nebr. 580, 
39 NW 616; Donnington vy. Meeker, 
11 N. J. Eq. 362; McCarthy v. Stan- 
ley, 151 App. Div. 358, 186 NYS 386; 
Grissler v. Powers, 53 HowPr 194 
[aff 81 N. Y. 57]; Lovett v. Dimond, 
4 Edw. (N. Y.) 22; Wright v. Eaves, 
31 S. C. Eq. 582; Whitney v. Tray- 
nor, 74 Wis. 289, 42 NW 267; Leary 
v. Leary, 68 Wis. 662. 32 NW 623; 
Knox v. Galligan, 21 Wis. 470; Croft 
v. Bunster, 9 Wis. 503. 

i od ay: junior mortgagee, the lien 
of whose mortgage was inferior in 
any event to that of the assignee, 
cannot complain of the want of con- 
Sideration for the assignment. Dyer 
Ve Dean, 69. Vitv 37:0, oa) Al kiasy 

11. See infra §§“aivi2) T7is, L717 

12. Bon v. Graves, 216 Mass. 440, 
103 NE 1023; Rowan vy. Adams, Sm: 
& M. Ch. (Miss. ) 45. 

[a] Usury in the assignment is 
no defense. Allison v. Schmitz, 31 
Hun 106 [aff 98 N. Y. 657]; Wells v. 
Chapman, 13 Barb. (N. Y.) 561; War- 
ner v. Gouverneur, 1 Barb. (N. ee) 
36; Bush v. Livingston, 2 Cai. Cas. 
(N. Y.) 66, 2 AmD 316; Pearsall v. 
Kingsland, 3 Edw. (N. Y.) 195. 
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which was absolutely void for illegality,1® the rule 
is otherwise,'* although even in such ease the guilty 
assignor will not be permitted to attack the assign- 


ment.1 
Evidence of consideration. 


transaction.+* 


evidenee.!§ 


[§ 674] (2) Sufficiency. The rules as to the suffi- 
ciency of the consideration in the ease of assign- 
ments generally!® are applicable proprio vigore to 
An agreement by 
the assignee to do that which he is already bound 
to do is not a sufficient consideration for the assign- 
ment,” and as a genera] rule an assignment given 


the assignment of a mortgage.?° 


13. Contracts void for illegality 
see Contracts §§ 339-480. 

14. Moench v. Graff, 212 Ill, A. 
De Witt v. Brisbane, 16 N. Y. 


{a] Agreement in violation of re- 
straining law.—DeWitt v. Brisbane, 
AGING Ye <o.0/8e 

[b] Assignment given as secu- 
rity for gambling debt.—Moench y. 
Graff, 212) Ts, (A. 42. 

15. Smith v. Kammerer, 152 Pa. 
O82 Al 6S. 

16. Greenlee v. Los Angeles Trust, 
6tC Danke lig m©al ad vl welds oe) tases 
Maxwell v. Hewey, 111 Me. 62, 88 A 
88; Hancock’s App., 34 Pa. 155. 
ricie wayenell v. McMurtrie, 177 

3 


Pa. : 
Pryor v. Wood, 31 Pa. 142. 

See Assignments § 91. 
See cases infra this section. 

[a] An agreement to furnish sup- 
port to the assignor constitutes a 
sufficient consideration for the as- 
signment. Musgrave vy. Renkin, 180 
Cale 785.1183 ala 5. 

[b] A promissory note unpaid at 
maturity is a valuable consideration. 


Sawyer v. Hirst, 7 Del. Co. -(Pa.) 
404. 
[c] Marriage is a good and valu- 


,able consideration for the assign- 
ment. Mellick v. Mellick, 47 N. J. 
Eq. 86, 19 A 870. 

{d] Future advances.—(1) An as- 
signment to secure future advances 
is made upon a valuable considera- 
tion. In re Locust Bldg. Co., 299 Fed. 
756 [certiorari den 265 U. S. 590 
mem, 44 SCt 6385 mem, 68 L. ed. 1190 
mem]; Lime Rock Nat. Bank v. 
Mowry, 66 N. H. 598, 22 A 555, 13 
LRA 294; Gannon v. Gannon, [1909] 
1 Ir. 57; Great West Permanent 
Loan Co. v. National Mortg. Co., 26 
Bis )667 4 > UDomMLR .(61, 00191 97) i 
WestWkly 788. (2) And this is true, 
although the statute may forbid the 
giving of a mortgage upon such 
consideration. Lime Rock Nat. Bank 
v. Mowry, supra. 

{e] The consideration need not 
move directly to the assignor.—(1) 
An assignment of a fraudulent mort- 
gage to secure a creditor of the 
mortgagor is valid without any con- 
sideration moving from the assignee 
to the assignor; for such a transac- 
tion is in effect a release of the 
fraudulent mortgage and the making 
of a new mortgage by the debtor to 
his creditor. Longfellow v. Barnard, 
58 Nebr. 612, 79 NW 255, 76 AmSR 
117. (2) An assignment of a mort- 
gage as security for a debt owing 
by a third person, made for the pur- 
pose of keeping such third person out 
of trouble, was supported by a 
valuable consideration. Krouse v. 
Palmer,.89. N. J. iq. 220,, 108: Av 2b. 

21. Equitable F. & M. Ins. Co. v. 
Holland Banking Co., 214 Mo. A. 560, 
262 SW 444; Breed v. Auburn Nat. 
Bank, 57 App. Div. 468, 68 NYS 68 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


The execution of an 
assignment under seal imports a consideration,!® but 
this presumption may be dispelled by any evi- 
dence tending to impeach the bona fides of the 
A receipt acknowledging payment 
of a consideration in a deed of assignment is suffi- 
cient proof thereof, in the absence of countervailing 
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in satisfaction of, or as collateral security for, a pre- 
existing debt is not made upon a valuable considera- 
tion,” unless something in addition is done to create 


a greater or different lability;?* but where the 


mortgage secures a negotiable instrument, it is 
generally otherwise,*4 in accordance with the rules 
applicable to the transfer of the obligation itself.?5 

[§ 675] e. Delivery. While the assignment of a 
mortgage requires a delivery thereof in the sense 
of an act evidencing an intention to effectuate the 
transfer of the property in the debt and mortgage,”é 


there need net be a physical transfer of the mort- 


[aff 171 N. Y. 648 mem, 63 NE 1115 
mem]. 

[a] Thus, where a policy of in- 
Surance contains a provision for the 
subrogation of insurer to the rights 
of the mortgagee, upon payment to 
the mortgagee of the loss, an 
agreement by the mortgagee at the 
time of receiving such payment, as- 
signing to insurer an interest in the 
mortgage to the extent of such pay- 
ment, was without consideration. 
Equitable F. & M. Ins. Co. v. Hol- 
land Banking Co., 214 Mo. A. 560, 262 
SW 444. 
nters U. S.—In re Wagner, 213 Fed. 

La.—Schmidt vy. Frey, 8 Rob. 435. 


ppg oe eg v. Hunt, 24 Pick. 
1, 
Mich.—Parks v. Sherman, 208 


Mich. 697, 176 NW 583; Brooke v. 
Struthers, 110 Mich. 562, 68 NW 272, 
85 LRA 536, 

N. J.—Tate v. Security Trust Co., 
63, INe (J. Bias SoS pb 2AN Sills: 

N. Y.—Orthey v. Bogan, 226 N. Y. 
234, 123 NE 487; Breed v. Auburn 
Nat. Bank, 171 N. Y. 648, 63 NH 1115; 
DeLancey y. Stearns, 66 N. Y. 157; 
Pickett v. “Barron, 29 Barb. 505; 
Newman v. Overbaugh, 116 NYS 3869. 

S. D.—Abernathy v. Hunt, 40 S.D. 
240, 167 NW 145. 

“The mere existence of a prece- 
dent debt is not a sufficient consid- 
eration to support a conveyance as 
against prior equities. Not even 
when it is accepted in absolute pay- 
ment and satisfaction of an ante- 
cedent debt.’”’ Orthey v. Bogan, 226 
N.Y. 234,288, 123 NE 487: 

[a] Mixed consideration.—W here 
a mortgage is transferred partly in 
consideration of a precedent debt 
and partly for a consideration paid 
at the time, the purchaser will not 
be regarded as a holder for value as 
against one having the legal title, 
so far as the assignment was re- 
ceived in payment of the precedent 
debt, but he is entitled to a lien for 
the amount of the consideration 


paid. French vy. O’Brien, 52 HowPr 
CNY. )n eae 
23. Potts v. Blackwell, 57 N. C. 


58; Brown v. Newell, 64 S. C. 27, 41 
SE 835; Johnson v. Masterson, (Tex. 
Civ A.) 193 SIW 201, 204. 

“While the cancellation of a pre- 
existing debt is not alone a_ suffi- 
cient consideration to protect a pur- 
chaser or mortgagee against a prior 
title of which he had no notice, if in 
addition to the pre-existing debt 
some other consideration of value is 
given for the execution of the deed 
or mortgage, the person claiming 
under such instrument is protected 
as an innocent purchaser for value.” 
Johnson vy. Masterson, supra. 

[a] Extensicn of time to debtor. 
—(1) The giving of further time to 
the debtor for the payment of the 
debt is a valuable consideration 


gage instrument or of the obligation evidencing 
the debt,?7 or of the instrument of assignment,”® 
although the assignee is entitled to the possession 
of such instrument,?® and should demand it, in order 
to satisfy himself as to the title in the purported 
assignor,®° as well as to protect himself against 
a wrongful transfer by his assignor after assign- 


(Conrad v. Corkum, 35 N. S. 288, 5 
BRC 271), (2) unless it is done pur- 
suant to a binding antecedent agree- 
ment (Breed v. Auburn Nat. Bank, 
57- App. Div. 468, 68 NYS 68 [aff 
171 N. Y. 648 mem, 63 NE 1115 
mem ]). 

{b] The substitution of a new 
obligation for the old one, where the 
new obligation changes the due date 
and rate of interest, is a sufficient 


consideration, Pool v. Gates, 116 
Kan- 195,225 P1069. 

24. Ala.—Fortson y. Bishop, 204 
Ala. 594, 86° S 399. 

Mass.—Paika v. Perry, 225 Mass. 


563, 114 NE 830. 

N. J.—Newark Trust Co. v. Lacka- 
wanna Inv. Co., 88 N. J. Eq. 541, 
103 A 168; Lawshe y. Trenton Bank- 
ing Co., 87 N. Joa. 56,99 Ase 

Okl.—Smith v. Smith, 80 Okl. 136, 
184 P 82. 

Wash.—American Sav. Bank, ete., 
Co. v. Helgesen, 64 Wash. 54, 116 P 
837, AnnCasi913A 390. 

Wis.—Mack v. Prang, 104 Wis. 1, 
79 NW 770, 76 AmSR 848, 45 LRA 
407. 

25.. See Bills and Notes §§ 526, 
703; Bonds § 104. \ 

26. Beloate v. New England Se- 
curities Co., 165 Ark. 571, 265 SW 
83; Tobin v. Tobin, 139 Wis. 494, 121 
NW 144. 

Import of term “delivery’’ see De- 
livery 18 C. J. p 477. 

27. Aldridge v. Weems, 2 Gill & 
J. (Md.) 36, 19 AmD ‘2503 Davin@ ye 
Isman, 228 N. Y. 1,8, 126° NB 2ome 
Syracuse Sav. Bank y. Merrick, 96 
App. Div. 581, 89 NYS 238 -.[rev on 
other grounds 182 N. Y. 387, 75 NE 
232]; Lazarus v. Rosenberg, 70 App. 
Div. 105, 75 NYS 11; U. S: National 
Bank v. Holton, 99 Or. 419, 195m 
823; Piper’s Est., 11 Phila. (Pa.) 141. 

“A delivery of the bond ‘and mort- 
gage to defendant was not essential 
to vest title to the same in defend- 
ant. Neither was she required to 
assert ownership of the same by de- 
manding possession thereof from 
plaintiffs.” Davin v. Isman, supra. 

28. Beloate v. New England Se- 
cunitles Go., 165 Ark. 571) 265. sive 

3 


Moore v. Sloan, 50 Barb. (N. 
Y.) 442. 

Right of equitable assignee to 
compel formal assignment of mort- 
gage or delivery of mortgage instru- 
ment see infra § 698. : ; 

30. Haescig v. Brown, 34 Mich. 
503; Brumbach v. McLean, 196 Pa. 
321, 324, 46 A 418. 

“Having taken an assignment of 
the mortgage without any delivery 
of it to him, he assumed the risk of 
meeting, sooner or later, some one 
able to show an earlier valid title, 
and he cannot now justly complain 
of consequences due solely to his 
failure to exercise common prudence 
in an ordinary business transaction. 


er 
~ §§ 675-677] 


x 


f 


ment. 


Sufficiency of delivery. The mere transfer of the 
papers does not constitute a delivery of the mort- 
gage interest,®? although it is presumptive evidence 
thereof ;** and: on the other hand a valid delivery may 
be made by a transfer of the mortgage instrument 
to a third person for the benefit of the intended 


assignee.°4 


Recording of an assignment of a mortgage is 
prima facie evidence of a delivery,®® but this may 
be overcome by a showing that the interest in the 
mortgage was not intended to pass to the registered 


owner.°¢ 


[§ 676] f. Notice—(1) General Rules—(a) Notice 
The giving of notice to the mort- 
gagor is not necessary to the validity of an assign- 
ment;*7 but the assignee, in order to protect himself 
against equities which the mortgagor may acquire 
against him, must generally give notice of his as- 
signment,*® and where the giving of constructive 
notice by recording the assignment is not afforded 
by the statute,°9 actual notice must be given;*® but 
where the mortgagor knew of the assignment, or the 
facts were such as to put him on inquiry, the as- 
signee may dispense with the formality of giving 


to Mortgagor. 


In the negotiation of notes, bonds or 
mortgages, a broker would hardly 
presume to purchase them for his 
customer without tendering delivery 
of them upon receipt of the purchase 
money, and a purchaser could hardly 
be found willing to give up his 
money without receiving into his 
own hands the securities purchased.” 
Brumbach v. McLean, supra. 

31. U. S. National Bank v. Hol- 
ton, 99 Or: 419, 195 P 823. 

Priorities between successive as- 
pienpee of same mortgage see supra 
§ Ss 

32. Warden v. Adams, 15 Mass. 
233; Goettlicher v. Wille, 76 Misc. 
361, 134 NYS 977 [aff 156 App. Div. 
o92,-14L NYS 1120 )}¢4 Elis. v.Hart- 
Pane ws Or. by h2oteb T49e 

[a] A submission of the papers 
for the inspection of the intended 
assignee does not amount to a deliv- 
ery. Goettlicher v. Wille, 
861, 134 NYS 977 [aff 156 App. Div. 
392, 141 NYS 1121]. 

[b] A delivery of the mortgage 
instrument to one who paid the 
mortgage note does not conclusively 
show an assignment; such delivery 
may be by way of a surrender in 
virtue of the _ satisfaction of the 
debt. Ellis v. Hartmus, 113 Or. 157, 
231 P 149. 

33. Pratt v. Skolfield, 45 Me. 386; 
Kersten v. Kersten, 114 Minn. 24, 
129 NW 1051; Davin v. Isman, 228 
N. Y..1, 126 NE 257. 

Possession of mortgage papers as 


presumptive evidence of ownership 
see infra § 735. 
34. Elliott v. Deason, 64 Ga. 63, 


68; Lady Superior: Montreal Cong. 
Nunnery v. McNamara, 3 Barb. Ch. 
GN. Y.) 375,..49 AmD 184; Lane’ v. 
Duchac, 73 Wis. 646, 41 NW 962. 

“Delivery can be made to the ab- 
sent. Any friend may receive the 
[mortgage] instrument on behalf of 
the transferee or beneficiary. This 
followed by ratification would suf- 
fice.’ Elliott v. Deason, supra, 

{a] Assignor as assignee’s attor- 
ney.—Where an attorney is accus- 
tomed to make mortgage loans for a 
client, the act of charging to the 
client the amount of a loan made by 
the attorney out of his own funds, 
and secured by mortgage, is a suffi- 
cient transfer of the note and mort- 
gage, although they remain in the 
attorney’s hands, and the client is 
not informed of the transaction until 
long after. Lane v. Duchac, 73 Wis. 
646, 41 NW 962. 

35. Fischer v. Gerndt, 94 N. J. 
Eq. 53, 118 A 584; Van Gaasbeek v. 
Staples, 85 App. ‘Div. Ohl, | 83) INYGS 
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notice as mere supererogation.*t 


mortgagor, 
equivocal,*? and 


Where the mortgage secures a negotiable instru- 
ment, the rule requiring the giving of notice to the 
mortgagor does not apply.*? 

Sufficiency of actual notice. 
cannot take advantage of a recording statute, 
elects to give actual notice of the assignment to the 
such notice must be distinct and un- 


Where the assignee 
or 


such as to identify the assignee 


clearly,*4 but the steps by which he became the 
owner of the mortgage need not be enumerated.*® 
The notice may be sent by mail, but in that case, 


if its receipt is denied, there must be proof of its 


225 [aff 177 N. Y. 524 mem, 69 NE 
1132—mem ]. 
Necessity, mode, and effect of 


recording assignment of mortgage 
See infra §§ 678. 679. 

36. Sussex Nat. Bank v. Carew, 27 
Del. 444, 89 A 134; Tobin v. Tobin, 
139 Wis. 494, 121 NW 144. 


37. Mass.—Mulecahy v. Fenwick, 
161 Mass. 164, 36 NE 689; Bigger- 
staff v. Marston, 161 Mass. 101, 36 


NE Heke 

N. Y.—Davies v. Jones, 29 Misc. 
258; 61 NYS! 291). 

Porto Rico.—Hernandez v. Cuebas, 
162 Porto Rie! '519) 

Eng.—Jones vy. Gibbons, 9 Ves. Jr. 
407, 32 Reprint 659. 

Ont.—Neveren v. Wright, 39 Ont. 
L. 397, 12 OntWN 151, 36 DomLR 
734; Pringle v. Hutson, 19 Ont. L. 
652, 1 OntWN 153, 14 OntWR 1083. 

38. Hand v. Kemp, 207 Ala. 309, 
92 S 897; Weinberger v. Brumberg, 
GOON Ie Oe6695 670 OLA 732snand 
cases infra notes 39, 40. 

“It would, in my opinion, be very 
unwise to impose upon a mortgagor 
a rule requiring him to have the 
bond and mortgage produced before 
him every time he makes a payment 
or enters into a contract affecting 
the mortgage debt in order to protect 
some possible unknown holder of the 
bond and mortgage who has, by re- 
fraining from giving notice, con- 
cealed the fact that he had become 


entitled to receive the mortgage 
debt.” Weinberger v. Brumberg, 
supra. 


Effect of mortgagor’s payment to 
mortgagee without notice of assign- 
ment see infra § 720. 

39. See infra § 678. 

40. White v. Kemberling, 114 Kan. 
112, 216 P 1087; Allen v. Waddle, 111 
Kan. 690, 208 P 551; Blumenthal v. 


Jassoy, 29: Minn. 177, 12> NW! 617; 
Johnson v. Carpenter, 7 Minn. 176; 
VanKeuren v. Corkins, 66 N. Y. 77; 


O’Callaghan v. Barrett, 21 NYS 368; 
Noyes v. Clark, 7 Paige (N. Y.) 179, 
32 AmD 620. 

41. Greenlee v. Los Angeles 
Mristspetes) Banke il (Caley 3iclimeilo3 
Passes Dorkray v. Noble, 8 Me. 278; 
Dixon v. Winch, [1900] 1 Ch. 736. 

42. Wilson v. Campbell, 110 Mich. 
580, 68 NW 278, 35 LRA 544; Hayden 
Ve Speakman, 30 N. M. 513, 150 ¥ 
292; Colberg v. Banco Territorial, 12 
Porto Rico 307, 316. 

“In a mortgage created to guaran- 
tee negotiable obligations or instru- 
ments to bearer, when the mortgage 
interest:is alienated or assigned, it 
shall be understood that the latter is 
transferred together with the obli- 


actual receipt; the ordinary presumption of delivery 
of a letter properly addressed will not suffice.*® 

[§ 677] (b) Notice to Third Persons. 
the difficulty of giving actual notice of the assign- 
ment of the mortgage to prospective purchasers or 
encumbrancers of the premises or assignees of the 
mortgage, the assignee need not attempt to do so;** 
but where the recording of the assignment is made 
available for such purpose by a statute, he must 
take advantage of it,*® unless the prospective pur- 
chaser or encumbrancer knew of the assignment or 
was chargeable with notice thereof.*® 


In view of 


These rules 


gation or with the instrument, it 
being unnecessary to give notice 
thereof to the debtor, or to record 
the transfer in the registry.’’ Col- 
berg v. Banco Territorial, supra. 

43. -Barnes v. Long Island Real 
Est. Exch., etc., Co., 88 App. Div. 83, 
84 eRe gods 

yes v. /Clark, + Paige WN. 

vy) 116. 32 AmD 620 

45. Neveren v. Wrieht, 39 Ont. L. 
397, 12 OntWN 151, 386 DomLR 734 
[dism app 11 OntWN 409]. 

46. Vann v. Marbury, 100 Ala. 
438, 14 S 273, 46 AmSR 70, 23 LRA 
825; Barnes v: Long [sland Real Est. 


Exch., etc., Co., 88 App. Div. 83, 84 
INDES) Wel, ‘ 
[a] Rule applied.—Evidence that 


the attorney of the transferee of a 
mortgage had mailed to the mort- 
gagor a notice of such transfer, ad- 
dressed to the mortgagor through 
the post office, and that the letter 
was never returned to him, although 
his name and address were on the 
envelope, shows, at most, only a 
case of prima facie notice which is 
overcome by the positive denial of 
notice by the mortgagor. Vann v. 
Marbury, 100 Ala. 438, 14 S 273, 46 
AmSR 70, 283 LRA 325, 


Presumption as to receipt of 
mailed notice see Notice [29 Cyc 
112316 

47. Fla—Garrett v. Fernauld, 63 
Fla. 434, 57 S 671. 

Mo.—Bartlett v. Eddy, 49 Mo. A. 32. 

Mont.—Hull v. Diehl, 21 Mont. 71, 
52 P 782. 
ae Y.—Decker v. Boice, 83 N. Y. 

Or.—Watson v. Dundee Mortg., 
etc., Inv. Co., 12 Or. 474, 8 P 548. 


48. Ala.—Hand v. Kemp, 207 Ala. 
309, 92 S 897. 

Ind.—Citizens’ State Bank y. Ju- 
lian, 153 Ind. 655, 55 NE 1007. 

Minn.—Foss v. Dullam, 111 Minn. 
220, 126 NW 820. 

N. C.—Kinston First Nat. Bank v. 
Sauls, 183 N. C. 165, 110 SE 865. 

Oh.—Conklin v. Tyler, 13 ee 
44 Catt 220 1Ohe Cir Cuan aAS er seie 

S. D.—Barry v. Stover, 20 S. D. 
459, 107 NW 672, 129 AmSR 941. 

Wash.—Seattie Nat. Bank vy. Ally, 
66 Wash. 610, 120 P 94. 

49. U. 


S—mIn re Paoli Lithia 
Springs Hotel Co., 5 F. (2d) 902. 
Colo.—Barlow vy. Hitzler, 40 Colo. 


HOO; OF E590: 
Til.—Schumacher Ve eYVol fy 12.5) nile 


“Mich.—Wilson _ vy. Campbell, 110 
Mich. 580, 68 NW 278, 35 LRA 544. 

Okl.—Chase v. Commerce Trust 
Co., 101 Okl. 182, 224° P1248. 
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are alike applicable whether the mortgage secured 
a negotiable or nonnegotiable obligation.*° 

[§ 678] (2) Recording—(a) In General. 
majority of jurisdictions the statutes®* either ex- 
pressly or by implication authorize the recording 


50. Ala.—Federal Land Bank _ v. 
Branscomb, 213 Ala. 567, 105 S 585. 

Arizi—Newman v. Fidelity Sav., 
ete., Assoc., 14 Ariz, 354, 128 P 53. 

Colo. —Stetler v. Winegar, 75 Colo. 
500, 226 P 858. 

Fla.—Garrett v. Fernauld, 63 Fla. 
484, 57 S 671. 

N. D.—Rolette 


County Bank v. 


Hanlyn, 48 N. D. 72, 183 NW 260. 
Or.—Bamberger v. Geiser, 24 Or. 
203,33: P +609: J 
Wis.—Marling v. Jones, 138 Wis. 
82, 119 NW 931, 131 AmSR 996. 
51. See statutory provisions. 
5@ Ala.—Vann v. Marbury, 100 
Ala. 438, 14 S 273, 46 AmSR 70, 23 


LRA 325; Hart v. Freeman, 42 ‘Ala. 
567. 

Ariz.—Newman v. Fidelity Sav., 
etc., Assoc., 14 Ariz. 354, 128 P 53. 

Cal.—Rodgers  v. Peckham, 120 
Cal. 238, 52 P 483. 

Colo.—Stetler v. Winegar, 75 Colo. 
500, 226 PB 858. 

Conn.—Gregory NG 
Conn, 250. 


Savage, 32 


Fla.—Harris v. Robertson, 77 Fla. 
214, 81 S 224. 

Ga.—Gilliard v. Johnston, 129 SH 
434. 

Ida.—Mellen v. Garrett, 25 Ida. 102, 
136, P 437%. 

Ill.— Williams v.. Pelley, 96 fll. 
A. 346; Smith v. Keohane, 6 Ill. A. 
585 [rev on other grounds 97 Ill. 
156]. 


ind.—Citizens’ State Bank v. Ju- 
lian, 153 Ind. 655, 55 NE 1007. 

lowa.—James v. Newman, 147 Iowa 
574, 126 NW 781; Kenosha Stove Co. 
Ves Shedd, 82 Iowa 540, 48 NW 933; 
McClure v. Burris,,16 lowa 591. 


Kan.—White v. —Kemberling, 114 
Kean. 112, 216 2 1087: 

La.—Moore v. Louaillier, 2 La. 
571. 

Me.—Peaks v. Dexter, 82 Me. 85, 
19 A 100. 

Md.—Getz v. Johnston, 143 Md. 


543, 123 A 74; Morrow v. Stanley, 119 
Md. 590, 87 A 484. 
Mass.—Swasey v. Emerson, 168 
Mass. 118, 46 NE 426, 60 AmSR 368; 
Wolcott v. Winchester, 15 Gray 461; 
Clark v. Jenkins, 5 Pick. 280. 
Mich.—Pritchard v. Kalamazoo 
College, 82. Mich. 587, 47 NW 31. 
Minn.—Huitink v. Thompson, 95 
Minn. 392, 104 NW 2387, 111 AmSR 
476; Robbins v. Larson, 69 Minn, 
436, 72 NW 456, 65 AmSR 572. 
Miss. — West v. Union Naval 
Stores Co., 116 Miss. 743, 77 S 609, 
TU Miss. 153,107 SIL. 
Mont.—Cornish v. Woolverton, 32 
Mont. 456, 81 P 4, 108 AmSR 598. 
Nebr.—Jones v. Fisher, 88 Nebr. 
627, 1830 NW 269. 
N. J.—Mott v. Newark German 
Hospital, 55 N. J. Ea. 722, 37 A 757; 
Cannon vy. Wright, 49 N. J. Eq. 17, 
2@ A 285; Mellick v. Mellick, 47 N. J. 
Hq. 86, 19 A 870 [aff 48 N. J. Eq. 613, 
23 A 582]; Stein v. Sullivan, 31 N. J. 
Bq. 409 
N. Y.—Breed v. Auburn Nat. Bank, 
171 N. Y. 648, 63 NE 1115; Brewster 
v. Carnes, 103 N. Y. 556, ‘9 NE 323; 
Bacon vy. Van Schoonhoven, 87 N. Y. 
446; Decker v. Boice, 88 N. Y. 215; 
Westbrook v. Gleason, 79 N. Y. 238; 
Crane v. Turner, 67 N. Y. 437; Peo- 
ple’s, DrustsiCo.m Vv. Tonkonogy, 144 
App. Div. 333, 128 NYS 1055; Weide- 
man v, Zielinska, 102 App. Div. 163, 
92 NYS 493; Briggs v. Thompson, 86 
Hun {607,033 (NYS 07658. Larned’>v. 
Donovan, 84 Hun 533, 32 NYS 7381 
faff 155 N. Y. 341, 49 NE 942]; Yates 
County Nat. Bank vy. Baldwin, 43 
Hun 136, 5 NYSt 441; St. John v. 
Spaulding, 1 Thomps. & C. 483; 
Davis v. Jones, 29 Misc. 253, 61 NYS 
291; Vanderkamp y. Shelton, 11 
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N. C.— Kinston First Nat. Bank v. 
Sauls, 183 N. C. 165, 110 SE 865. 

N. ’‘D.—Henniges vy. Paschke, 9 N. 
D. 489, 84 NW 350, 81 AmSR 588. 

Oh.—Conklin v. Tyler, 13 OhNPNS 
441 [aff 20 Oh. Cir. Ct. N. S. 133]. 

Okl.—Randall Co. 
L9@OK1L 4754 92° P 158. 

Pa.—Pepper’s App., 77 Pa. 373; 
Leech v. Bonsall, 9 Phila. 204; Neide 
v. Pennypacker, 9 Phila. 86. 

Porto Rico.—Hermanos vy. Lopez, 


15 Porto Rico 86; Montilla v. Van 


Syckel, 8 Porto- Rico 158. 

Ss. D.—State. v. Coughran, 19 S.D. 
271, 103 NW 31. 

Tex.—Henderson v. Pilgrim, 22 
Tex. 464. 

Utahi—Smith v. Jarman,) 61 Utah 


88, 2701 (PP 1962528 ALR 2, 
Vt.—Torrey v. Deavitt, 53 Vt. 331. 


Wash.—Erickson v. Kendall, 112 
Wash, 26, 191 P 842. 

W. Va.—Citizens’ Nat. Bank v. 
Harrison-Doddridge Coal, etc. Co., 
89 W. Va. 659, 109 SE 892. 

Wis.—Marling v. Jones, 138 Wis. 


82, 119 NW 931, 131 AmSR 996. 
Wyo. —Frank v. Snow, 6 Wyo. 42, 
42 P 484, 43 P 78. 
Eng.—Bateman v. Hunt, [1904] 2 
KG. 9B 530. 
Ont.—Gilleland vy. Wadsworth, 1 
Ont. A. 82 [allowing app 23 Grant 
Ch. 547]. 
\ Sask.—Campbell v. Keast, 67 Dom 
LR 315, [1922] 2 WestWkly 979. 
[a] A trust deed is within the 
recording acts.—Where a party pur- 
chased a note secured by a trust 
deed, and the note was duly assigned 
and the trust deed delivered to him, 
it was held that he was negligent in 
not taking and recording an assign- 


ment also of the trust deed. Cory 
v. Pullen, 204 Ill. A. 590. 
[b] Equitable assignments (1) 


are recordable in some jurisdictions 
(In re Buchner, 202 Fed. 979 [aff 
205 Fed. 454, 123 CCA 522) (Tllinois); 
Moore v. Louaillier, 2 La. 571; Ro- 
lette County Bank vy. Hanlyn, 48 N. 
D. 72, 1883 NW 260; Campbell v. 
Keast, (Sask.) 67 DomLR 315, [1922] 
2 WestWkly 979), (2) but not in 
others (Adler v. Sargent, 109 Cal. 
42, 41 P 799; Byles v. Tome, 39 Md. 
461; Citizens’ Nat. Bank v. Harrison- 
Deddridge Coal, ete., Co., 89 W. Va. 
659, 109 SH 892). 

{c] A recital in a recorded assign- 
ment of a prior unrecorded assign- 
ment is not notice of the prior as- 
signment. People’s’ Mrust BCoiwyv. 
Tonkonogy, 144 App. Div. 333, 128 
NYS 1055. 

53. See cases infra this note. 

[a] Record as notice to mort- 
gagor.—Hand v. Kemp, 207 Ala. 309, 
92'S 897; Gilliard v. Johnston, (Ga.) 
129 SE 434; Towner v. McClelland, 
110 Ill. 
A. 590; Williams v. Pelley. 96 Ill. A. 
3846; Peaks v. Dexter, 82 Me. 85, 19 
A 100; Mitchell v. Burnham, 44 Me, 
286; Bower v. Kelbaugh, 147 Md. hd 
128 A 387; Churchville Cir. M. 
Church v. MacNab, 145 Md. 105, 138 
A 5626; Brooke v. Struthers, 110 
Mich. 562, 68 NW 272, 35 LRA 536; 
Steadman y. Foster, 83 N. J. Eq. 641, 
92 A 353; Randall Co. v. Glenden- 
ning, 19 OkKl. 475, 92 P 158;' Philips 
v. Lewiston Bank, 18 Pa. 394; Valls 
Vv. pblanes, (7 Porto, Rico is8b. 
sumpsic Sav. Bank v. Buck, 71 Vt. 
190, 44 A 92; Brickson v. Kendall, 
112 Wash. 26, 191 P 842; Watson v. 
Grant, 9 OntWR 53; Bateman v. 
Hunt, [1904] 2 K. B. 530. 

[b] Record as notice to subse- 
quent purchasers or encumbrancers. 
—Newman vy. Fidelity Sav., ete, As- 
soc.., 14 Ariz. 354, 128 P 53; Helmer 


of the assignment of a mortgage.°? 
record will serve as notice to all persons whose 
rights may be affected by the assignment,°* but in 
some jurisdictions its scope is limited.>* 
the record of an assignment of a mortgage is not 


v. Glendenning, 


542; Cory v. PuNen, 204 I]. | 


Pas-' 


[§§ 677-678 


Generally such 


Where 


Vs, Parsons; .Sac@al. -A.- 450 ae commes 
356; Stetler v. Scherrer, 75 Colo. 500, 
226 P 858; Gregory v. Savage, 32 
Conn. 250; Harris’ v. Robertson, 177 
Fla. 214, 81 S 224; Connecticut Mut, 
L. Ins. Co. v. Talbot, 113 Ind. 373, 
14 NE 586, 3 AmSR 655; James vy. 
Newman, 147 Iowa 574, 126 NW 781; 
Jenks v. Shaw, 99 Iowa 604, 68 NW 
900, 61 AmSR 256; Livermore y. 
Maxwell, 87 Iowa 705, 55 NW _ 37; 


Parmenter v. Oakley, 69 Iowa 388, 28 — 


NW 653; Bowling v.' Cook, 39 Iowa 
200; Indiana State Bank v. "Anderson, 
14 Towa 544, 83 AmD 390; Morrow 


v. Stanley, 119 Ma. 590, 87 A 484; 
Pritchard v. Kalamazoo College, 82 
Mich. 587, 47 NW 31; Burns ¥y. 
Berry, 42. Mich. 176, 3 NW 924; 


Cornish vy. Woolverton, 32 Mont. 456, 
81 P 4, 108. AmSR 598; Jones v. 
Fisher, 88 Nebr. 627, 130 NW 269; 
Leonard v. Leonia Heights Land Co., 
81 N. J. Eq. 489, 87 A 645, AnnCas 
1914C 749 [rev 81 N. J. Eq. 438, 85 A 
602]; Clift v. Scheutz, 93 N. y. Eq. 
442, 91 A 815; Kinston First Nae 
Bank v. Sauls, 183 N.C. 165, 110: SH 
865; Chase v. Commerce Trust Cos 
101 Okl. 182, 224 P 148; Hernandez 
v. Cuebas, 16 Porto Rico 519; Torrey 
Va, Deavitt,« 53" Wetuesods Seattle Nat. 
Bank v. Ally, 66 Wash. 610, 120 P 
94; Marling v. Jones, 138 Wis. 82, 
119 NW 931, 131 AmSR 996; Frank 
v. Snow, 6 Wyo. 42, 42 P 484, 43 P 
78; Watson v. Grant, 9 OntWR 53. 

{e] Record as notice to subse- 
quent assignee of same mortgage.— 
Cross vy. Citizens’ Bank, etc., Co., 160 
Ga. 647, 128 SE 898; Mellon v. ‘Gar- 
rett, 25 Ida. 102, 136 P 437; Wiley v. 
Williamson, 63 Me. 71; Pepper’s 
App., 77 Pa. 373. 

{d] A prior encumbrancer pur- 


posing to record his encumbrance 


after the assignment is within the 


statute. Vandercook v. Baker, 48 
Iowa 199; English v. Waples, 13 
Iowa 57; ‘Jones v. Fisher, 88 Nebr. 


627, 130 ‘NW 269; Rumery v. Loy, 61 
Nebr. 755, 86 NW 278. 

54. See cases infra this note. 

[a] In Kansas the record of an 
assignment of a mortgage is notice 
to the mortgagor, but not to third 
persons. Allen v. Waddle, 111 Kan. 
690, 208 P 551; Middlekauff y. Bell, 
111 Kan. 206, 307 P 184; Bullock vy. 
Kendall, 80 Kan. ioe 104 P 568. 

[b] In Minnesota’ the assignment 
must be recorded as notice to subse- 
quent purchasers, but the record is 
not notice to the mortgagor. Wellen- 
dorf v. Wellendorf, 120 Minn. 435, 
139 NW 812, 43 LRANS 1144 (an heir 
or legatee is not a purchaser within 
the meaning of the act); Foss v. 
Dullam, 111 Minn. 220, 126 NW 820; 
Huitink v. Thompson, 95 Minn. 392, 
104 NW 237, 111 AmSR 476, 5 Ann 
Cas 338; Olson v. Northwestern 
Guaranty Loan Co., 65 Minn. 475, 68 
NW 100. 

[c] In Massachusetts, the record- 
ing of an assignment of a mortgage 
is required only as to a subsequent 


assignee of the same _ mortgage. 
Willcox v. Foster, 132 Mass. 320; 
Symes v. Hill, Quincey 318. 


[d] In New York the recording 
act applies only as to a subsequent 
assignee of the same mortgage, not 
as to a subsequent purchaser ‘or en- 
cumbrancer of the mortgage prem- 
ises, nor as to the mortgagor. Curtis 
v. Moore, 152 N. Y. 159, 46 NB 168, 
57 AmSR 506; Brewster v. Carnes, 
103 N.- Y. 556, 9 NE 323% Viele) wa 
Judson, 82 N. Y. 32; Greene v. War- 
nick, 64 N. Y. 220; Gillig v. Maass, 
28 N. Y. 191; People’s Trust Co. v. 
Tonkonogy, 144 App. Div. 333, 128 
NYS 1055; Armstrong v. Combs, 15 
App. Div. 246, 44 NYS 171; Purdy v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


fe 


5 678-681] 


authorized by a statute, its effect as notice is a 
Although the recording of an assignment 
of a mortgage is not a prerequisite to its validity 
as betweeh the parties,°® in some jurisdictions it 
is essential to the transfer of legal title in the 


nullity.®> 


premises.5? 


[§ 679] (b) Mode and Sufficiency. The assign- 
ment of a mortgage is generally to be recorded in 
the same manner as the mortgage itself or any other 
In the absence of a 
statute requiring the record of the assignment to be 
made on the margin of the record of the mortgage, 
it is not the duty of the recorder to note the assign- 
ment on such margin, the assignment itself being 
duly recorded ;°® and the assignment is sufficiently 
connected with the mortgage, for purposes of identi- 
fication, by being recorded on a different page, with 
cross references from each to the other.®° 


instrument relating to lands.°® 


Huntington, 46 Barb. 389 [rev on 
other grounds 42 N. Y. 334, 1 AmR 
532]; New York Sav. Bank v. Frank, 
45 N. Y. Super. 404, 56 HowPr 403; 
Sodus First Nat. Bank v. Conant, 
112 Misc. 663, 183 NYS 683; James v. 
2 Cow. 246, 14 AmD 475. 

{e] In North Dakota the record 
of the assignment is not notice to 
the mortgagor, but the recording is 
required as notice to a subsequent 
purchaser. Rolette County Bank vy. 
Hanlyn, 48 N. D. 72, 183 NW 260; 
Cosgrave v. McAvay, 24 N. D. 343, 
Se EL 693. 


tive notice to the mortgagor and sub- 
sequent purchasers, but not to_sub- 
sequent lienors. ( 

City Homestead Co., 31 Oh. Cir. Ct 
438: Lea v. Welsh, 12 Oh. Cir, Ct. 
670, 4 Oh. Cir. Dec. 190; Conklin v. 
Tyler, 20 Oh. Cir. Ct. N, S. 133 [aff 
13 OhNPNS 441]; Strait v. Ady, 6 
OhS&CP 263, 4 OhNP 86; In re Mort- 
gage, 5 OhS&CP 556, 7 OhNP 534. 

{g] In South Dakota the assign- 
ment must be recorded as to subse- 
quent purchasers of the premises, 
but’ not as to a subsequent assignee 
of the same mortgage. Western 
Surety Co. v. Schroeder, 45 S, D. 115, 
186 NW 562; Barry v. Stover, 20 S. D. 
459, 107 NW 672, 129 AmSR 941; 
Richards Trust Co. v. Rhomberg, 19 
S. D. 595, 104 NW 268; Merrill v. 
Luce, 6 S. D. 354, 61 NW 43, 55 AmSR 
844, 

{h] In Utah the recording act is 
applicable as t6 subsequent grantees, 
mortgagees and lienholders, but not 
as to the mortgagor. Smith v. Jar- 
man, 61 Utah 88, 211 P 962, 28 ALR 
12; Donaldson v. Grant, 15 Utah 231, 
AOE MD: 

56. U. S.—Sturdivant Bank  v. 
Schade, 195 Fed. 188, 115 CCA 140 
Oregon, etc., Trust Inv. Co. v. Shaw, 
18 F. Cas. No. 10,556, 5 Sawy. 336. _ 

Mo.—Ripley Nat. Bank v. Connecti- 
cut Mut. L. Ins. Co., 145 Mo. 142, 47 
SW 1; Hagerman vy. Sutton, 91 Mo. 
519, 4 SW 73; Lee v. Clark, 89 Mo. 
553, 1 SW 142. : 

Or.—Bamberger v. Geiser, 24 Or. 


203, 33 P 609; Watson v. Dundee 
Mortg., ete., Co., 12 Or. 474, 481, 8 
P 548. 


Ss. C.—wWilson v. Brabham, 126 S. 
Cc. 273, 119 SE 829; Singleton v. Sin- 
/egleton, 60 S. C. 216, 38 SH 462; Wil- 
liams v. Paysinger, 15 S. C. 171, 174. 

Tenn.—W. C. Early Co. v. Wil- 
liams, 135 Tenn. 249, 186 SW 102, 
LRAI1916F 418. 

“The general rule is that unless 
the recording of the assignment is 
required by law, the recording of it 
is of no effect.”” Watson v. Dundee 
Mortg., etc., Co., supra. 

“There is no law requiring the as- 
signment of a mortgage to be re- 
corded, and if it had been put on 
record it would not have amounted 
to constructive notice.” Williams v. 
Paysinger, supra. om 


56. Ind.—Zehner y. Johnston, 


In Ghio the record of an as- 
‘signment of a mortgage is construc- 


Williams v. Queen 
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tificate of the registry of dn assignment of a 
mortgage, required by statute to be indorsed thereon, 
is evidence of its record. 

[§ 680] g. Formal Requisites of Written Assign- 
ments®*—(1) In General. 


In a number of jurisdie- 


tions the written assignment of a mortgage must 


The cer- 


Ind. A. 452, 58 NE 1080. 

Iowa.—Nashua Trust Co. v. W. S. 
Edwards Mfg. Co., 99 Iowa 109, 68 
NW 587, 61 AmSR 226. 

Kan.—Anthony v. Brennan, 74 
Kan. 707, 87 P 1136; Hulme v. Neo- 
sho Valley Inv. Co., 63 Kan. 886, 66 
P 239; Neosho Valley Inv. Co. v. 
Sharpless, 63 Kan. 885, 65 P_ 667; 
Burt v. Moore, 62 Kan. 536, 64 P 57; 
Erving v. Phelps, ete., Windmill Co., 
52 Kan. 787, 35 P 800. 

Ky.—U. S. Bank v. Huth, 4 B. 
Mon. 423. 

La.—Rouquette v. His Creditors, 9 
La. 154. 

Md.—Byles v. Tome, 39 Md. 461. 

Mass.—Willcox v. Foster, 132 
Mass. 320. 

Minn.—Wellendorf v. Wellendorf, 
120 Minn. 435, 139 NW 812, 43 
LRANS 1144. 

N. J.—Leonard v. Leonia Heights 
Land Co., 81 N. J. Eq. 489, 87 A 645, 
AnnCas1914C 749 [rev 81 N. J. Eq. 
43, 85 A 602]. 

N. Y.—Fryer v. Rockefeller, 63 N. 
Y. 268. 

N. C.—Morton vy. Blades Lumber 


Cos) 144 WNorC.+ 31,56 SH sbbh:eWwil- 
liams=v. Brown; 127 N.« iC; 51, 37 
SE 86. 


Pa.—Mott v. Clark, 9 Pa. 399, 49 
AmD 566. 

R. I.—Bacon v. Wood, 22 R. I. 255, 
47 A 388. 

Vt.—Pratt v. Bennington Bank, 10 
Vt. 293, 33 AmD 20); King v. Har- 
rington, 2 Aik. 33, 16 AmD 675. 

{a] Rule applied.—A title on a 
mortgage foreclosure sale is not de- 
fective because of a failure to re- 
cord an assignment of the mortgage. 
Fryer v. Rockefeller, 63 N. Y. 268. 

Necessity of notice generally see 
supra §§ 676, 677. 

57. Adams v. Parker, 12 Gray 
(Mass.) 53; Lowry v. Mayo, 41 Minn. 
388, 43 NW 78; Morrison v. Menden- 
hall, 18 Minn. 232; Johnston Land 
Co. v. Mitchell, 29 N. D. 510, 151 NW 
23; Langmaack v.' Keith, 19 S. D, 351, 
103 NW 210. 

58. See cases infra this note. 

[a] A description of the lands 
covered by the mortgage is not re- 
quired. Viele v. Judson, 82 N. Y. 32. 

[b] A statement of the place of 
record of the mortgage is not neces- 
sary.’ Viele v. Judson, 82 N. Y. 32. 

Mode and sufficiency of recording: 
Mortgage see supra §§ 419-427. 
Instruments relating to lands gen- 

erally see Records [34 Cye 600]. 

59. West v. Union Naval Stores 
Co., 116 Miss. 743, 77 S 609 [sugges- 
tion of error overr 117 Miss. 153, 77 
S 961]; Viele v. Judson, 82 N. Y. 32 
{overr Moore v. Sloan, 50 Barb. 
(N. Y.) 442]. 

60. Soule v. Corbley, 65 Mich. 109, 
31 NW 785; Carli v. Taylor, 15 Minn. 
171; Viele v. Judson, 82 N, Y. 32. 

61. Jakway v. Jenison, 46 Mich. 
521, 9 NW 8386; Merrill v. Luce, 6 
S. D. 354, 61 NW 43, 55 AmSR 844; 
Henderson v. Pilgrim, 22 Tex. 464. 

62. Assignment not in writing sce 


be with the formalities of a deed, containing apt 
words of conveyance, in order to pass the legal 
estate in the mortgagee,°* but in the absence of a 
statute this is- not necessary.®* 

[§ 681] (2) Identification of Mortgage. The iden- 
tification of the mortgage in the instrument of 
assignment must be with particularity, where it 
purports to convey the legal title to the lands;% 
but a description thereof by the names of the mort- 
| gagor and mortgagee and the date of execution ig 
sufficient,°* unless there is another mortgage exe- 
cuted by the same mortgagor bearing the.same 


infra §§ 685-693. 

63. Federal Land Bank v. Brans- 
comb, 213 Ala. 567, 105 S 585; Barnes 
v. Boardman, 149 Mass. 106, 21 NE 
308, 3 LRA 785; Walters v. Homberg, 
3 Oh. A. 326, 19 Oh. Cir. Ct. N. S. 
514, 35 Oh. Cir! -@t.. 337) Moran v3 
Currie, 8 U. C. C. P. 60. 

_{a] In Porto Rico.—(1) The as- 
signment must be evidenced by a 
public instrument of which the 
debtor has notice. Montilla v. Van 
Syckel, 8 Porto Rico 153. (2) Ana 
a true copy of the mortgage must be 
inserted in the deed of assignment. 
Valls v. Blanes, 7 Porto Rico 385, 
(3) But it is not necessary that a 
stipulation be inserted providing 
that the assignee shall be entitled to 
the rights of the assignor, since such 
a result follows as a matter of law 
from the act of assignment. Mon- 
tilla v. Van Syckel, 8 Porto Rico 153. 

[b] Operative words.—(1) In an 
assignment of a mortgage, “assign, 
transfer, and set over” are the proper 
technical words to pass an estate in 
lands and tenements. Watt.l)-Vve 
Feader,..12 Uw. (\CisPe 25405 (2)And 
it has been held that a conveyance 
of all the mortgagee’s “right, title, 
and interest in and to the within 
mortgage’ will not pass the land 
mortgaged. Moran vy. Currie, 8 U. C. 
Ca VEAGOs (3) But although these 
words are used in the granting part 
of a deed of assignment, yet if the 
habendum transfers the interest in 
the land described in the indenture, 
the estate passes. Doe v. Fox, 3 U. 
Cx, Ow Bs 134 

[c] The omission of words of in- 
heritance does not reduce the inter- 
est conveyed by a regular deed of 
assignment to a mere life estate. 
Barnes vy. Boardman, 149 Mass. 106, 
21 NE 308, 3 LRA 785. 

64. Ramsey v. Sibert, 192 Ala. 
176, 178, 68 S 349; Wilson v. Kimball, 
27 N. H. 300. 

“The mere assignment of 
mortgage to the persons named 
the assignment, without apt words 
of conveyance of the real estate 
therein described, authorized its or- 
derly foreclosure in accordance with 
the power of sale therein provided, 
and served to invest the purchaser 
with the title conveyed by the mort- 
gage.” Ramsey v. Sibert, supra. 

Assignment of mortgage as trans- 


the 
in 


Eire title to premises see infra 
§ 698. 

65. Hebden v. Bina, 17 N. D. 235, 
116 NW 85, 138 AmSR 700; and 


eases infra this section. 

66, Viele v:. Judson, 22) N. Yu. 32% 
Matthews v. Nefsy, 13 Wyo. 458, 81 
P 305, 110 AmSR 1020. 

[a] Clerical errors. — The 
that a written assignment of a 
mortgage, correctly referred to by 
book and page, recited as the date 
of the mortgnrge the date of the as- 
signment an¢ contsmined tne words 
‘Interest to date’ where the word 
‘note’ should have been written, 
does not invalidate the assignment as 


fact 


[41 C.5.] 


date.®7 


[§ 682] (3) Identification of Parties. 
assignment must designate the parties to it, either 
by their correet names or by such a deseription as 
will identify them with equal certainty,®* but the 
mortgage may be assigned in blank, if authority is 
given to insert the name of the assignee when ascer- 
tained;®* and in such ease, when the name of the 
assignee is inserted by the agent, the assignment 
will be considered as having taken effect from the 
time of its delivery,’® but until a name is inserted 


the instrument is nugatory.™? 
[§ 683] (4) Seal. 
title to the premises, 


U. S. National 


between the parties. 
AND Seri me” 


Bank vy. Holton, 99 Or. 


823. 

67. Hebden v. Bina, 17 N. D. 235, 
116 NW 85, 138 AmSR 700. 

68. “U2 S:—Curtis > vs Cutler; *76 
Fed. 16,022) CGAY 16, 37 LRA °737. 

Ala.—Doe v. McLoskey, 1 Ala. 708. 


Conn.—Woronieki v. Pariskiego, 74 
Conn. 224, 50 A 562. 

Md.—Chilton v. Brooks, 71 Md. 
445, 18 A 868. 

Minn.—Morrison v. Mendenhall, 18 
Minn. 232. 

N. Y.—Lady Superior Montreal 
Cong. Nunnery v. McNamara, 3 Barb. 
Ch. aay 49 AmD 184. 

N. D.—Morris v. McKnight, 1 N. 
D. 266, 47 NW 375. 

Wash.—Fidelity Ins., ete., Co. 
Nelson, 30 Wash. 340, 70 P 961. 

Ont.—Yarrington v. Lyon, 
Grant Ch. 308. 

{a] An assignment by an admin- 
istrator of a mortgage which is part 
of the assets of the intestate is 
valid, although not stated to be exe- 
cuted by the assignor in the charac- 
ter of administrator. Yarrington v. 
Lyon, 12 Grant Ch. (Ont.) 308. 

{b] An assignment of a mort- 
gage belonging to a firm, describing 
the partners by their individual 
names and by their firm name, and 
signed by their individual names, and 
sealed with their individual seals, is 
effective. Morrison v. Mendenhall, 18 
Minn, 232. 

{c] Misspelling.—It is no objec- 
tion to the assignment of a mort- 
gage that the first names of several 
of the mortgagees are spelled differ- 
ently in the mortgage and assign- 
ment, if it appears from a compari- 
son of the two deeds that the name 
is the same. Doe v. McLosky, 1 Ala. 
708. 

{d] The omission of a part of the 
corporate name of the assignor is 
immaterial, where the mortgage 
BZives the full name of the corpora- 
tion, and the assignment is indorsed 
on the back of such mortgage, 
and it is clear that the assignment 
was the act of the corporation hold- 
ing the mortgage, and not of some 
other corporation of kindred name. 
Chilton v. Brooks, 71 Md. 445, 18 A 


Vv. 
12 


868. 

eee TIll.— Schott v. Horney, 201 Ill. 

Mass.—Phelps v. Sullivan, 140 
Mass. 36, 2 NE 121, 54 AmR 442; 
Strong v. Jackson, 123 Mass. 60, 25 
AmR 19. 

Minn Casserly. v. Morrow, 101 
Minn. 16, 111 NW 654. 


Nebr.—Montgomery v. Dresher, 90 
mer 632, 184 NW 251, 38 LRANS 
423. 

N. Y.—Levy v. Louvre Realty Co., 
222 N. Y. 14, 118 NE 207; Graves v. 
Mumford, 26 Barb. 94. 
ek ee v.10 Castle, “16 /Oh. A. 
pop Koen v. Hinkle, 35 Pa: Super. 

Wash.—Fidelity Ins., etc., Co. v. 


Nelson, 30 Wash. 340, (OWE 961. 


In order to transfer the legal 
the written assignment must 
be executed under seal,’? except where the neces- 
sity for a seal has been obviated by 
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A written 
a mortgage that 


Mortgage—a. In 


statute.7% 


[a] The authority to insert the 
name of the assignee may be implied. 
—Levy v. Louvre Realty Co., 222 
N. Y. 14, 118 NE 207; Koch v. Hinkle, 
35 Pa. Super. 421. 

[b] The agent may fill in his own 
name as assignee.—Montgomery v. 
Dresher, 90 Nebr. 632, 134 NW 251, 
38 LRANS 423. 

70. Levy v. 
222 N. Y. 14, 
Ins:,. ete Co. 
340, 70 P 961. 

71. Casserly v. Morrow, 101 Minn. 
16, 111 NW 654; Snyder vy. Castle, 16 


Louvre Realty Co., 
118 NE 207; Fidelity 
v. Nelson, 30 Wash. 


OGRA. H3sss 
72. Ala.—Sanders v. Cassady, 86 
Ala. 246, 5 S 503; Graham v. New- 
man, 21 Ala. 497. 
i 7°27 Me. 237, 
240, 46 AmD 595. 
Mass.—Warden y. Adams, 15 
Mass. 2338. 
Minn.—Morrison vy. Mendenhall, 18 
Minn. 232. 


Mo.—Crinion v. Nelson, 7 Mo. 466. 

N. C.—Dameron v. Eskridge, 104 
N. C. 621, 10 SE 700; Williams v. 
Teachey, 85 N. C. 402. 

Ont.—Tiffany v. Clarke, 6 Grant 
Ch. 474. 

“As between the mortgagor and 
mortgagee of land the legal estate is 
in the latter. By the law, as it is 
settled in this State and Massachu- 
setts, the interest of the mortgagee 
cannot at law pass to a third person 
without an assignment in some form 
in writing under seal.” Smith vy. 
Kelley, supra. 

73. See statutory provisions; and 
Mulford v. Peterson, 35 N. J. Li. 127; 
Morris v.. Taylor, 23 N. J. Eq. 1381; 
Craft v. Webster, 4 Rawle (Pa.) 242. 

74. U. S—wWest v. Randall, 29 F. 
Cas. No. 17,424, 2 Mason 181. 


pier oe el v. Wilshire, 109 Ill. 
Kan.—Burt v. Moore, 62 Kan. 536, 
64 P 57. 


Mich.—Adair v. Adair, 5 Mich. 204, 
71 AmD 779; Dougherty v. Randall, 3 
naieh. 581; Livingston v. Jones, Harr. 

Minn.—Wellendorf v. Wellendorf, 
120 Minn. 4365, 189 NW. 812, 438 
precepts 1144. 

N. Hie Sdivage: v. Haydock, 68 N. 
H. 484, 44 A 696. 

N. Y.—Davin v. Isman, 228 N.Y, 
1, 126 NE 257; Breed v. Auburn Nat. 
Bank, 57 App. Div. 568, 68 NYS 68 


Laff 171 N. Y. 648 mem, 63 NE 1115 
mem]; Strever v. Earl, 60 Hun 528, 
15 NYS 350; Heilbrun y. Hammond, 


13 Hun 474. 

Oh.—Walters v. Homberg, 3 Oh. A. 
326; 19) OhaiCirsiCt. Nees. poly os beOh. 
CIP Ota iss: Te 

Pa.—Latch v. West End Trust Co., 
32 Pa. Super. 472. 

S. C.—Talbert v. Talbert, 97 S. C. 
136, 81 SE 644. 

“No witnesses are necessary to 


render an assignment valid, nor is 
an acknowledgment and_ registry 
necessary.’ Adair v. Adair, 5 Mich. 


204, 211, 71 AmD 779. 
75. Kan.—Burt v. Moore, 62 Kan. 


[§$ 681-685 ; 


[§ 684] (5) Acknowledgment and Attestation. It 
is not necessary to the validity of an assignment of 


it should be acknowledged or at- 


tested by witnesses,** but in a number of jurisdic- 
tions these formalities are necessary to entitle the 
assignment to record,’® and where such record is a 
prerequisite to the transfer of the legal title to the 
premises,’® the acknowledgment and attestation as 
preliminary formalities will be necessary in order 
to effectuate such a transfer."? 

[§ 685] 3. Transfer of Debt as Assignment of 


General. The debt secured being 


the principal thing, and the mortgage only an inei- 
dent to it,“* a transfer of the debt will carry with it 
the mortgage security, and operate as an equitable 
assignment thereof,’® in the absence of an agreement 


536, 64 P 57; Fisher v. Cowles, 41 

Kan. 418, 21-P 228. 

Pm MSs ae v. Parker, 12 Gray 
Mich.—Dohm v. Haskin, 88 Mich. 

144, 50 NW 108; Dougherty v. Ran- 


dall, 3 Mich. 581. 

Minn.—Lowry vy. Mayo, 41 Minn. 
388, 48 NW 78. ; 

N. Y.—Davin vy. Isman, 228 N. Y. 
1, 126 NE 257. 

Oh.—Walters v. Homberg, 3 Oh. 
A. 1326;019 ,Oh.4 Cir, Ct. Nasu b14 535 


OheCinre Ct. 33:75 

Okl.—Randall, Co. v. Glendenning, 
19 ‘Okli (475, 92 158. 

Pa.—Moore v. Cornell, 

Wis.—Girardin v. Lampe, 58 Wis. 
267, 16 NW 614; Potter v. Stransky, 
48 Wis. 235, 4 NW 95. 

[a] Sufficiency of attestation.— 
(1) In New York the attestation by 
one subscribing witness is sufficient 
to entitle the assignment to record, 
without a formal acknowledgment 
made before the authorized officer. 


68 Pa. 320. 


Davin v. Isman, 228 N. Y. 1, 126 NE® 


257. (2) 
made before one of the assignees as 
notary is a nullity. Armstrong v. 
Combs, 15 App. Div. 246, 44 NYS 171. 


76. See infra § 678. 

77. Mass.—Adams.v. Parker, 12 
Gray 53. : 

Minn.—Lowry v. Mayo, 41 Minn. 
888, 43 NW 78. 

Oh.—Walters v. Homberg, 3 Oh. A. 
326} L9MOhwiGin (Ct, INSEG gs blaye 
Ohi nCinsrCt yes % ; 

Pa.—Moore v. Cornell, 68 Pa. 320. 


S. D.—Kenny v. McKenzie, 23 ~=S. 
D. 111, 120 NW _ 781, 49 LRANS 775; 
Langmaack Vv. Keith, 19 S..-D. 3538 
103 NW 210. 

“An action to eerealaae a mortgage 
is a real action, which cannot be 
maintained without proving that the 
plaintiff has the legal title. That 
title in real estate could only be 


transferred by deed acknowledged 


nd recorded.” Adams v. Parker, 12 
Gray (Mass.) 58. 

78. See supra § 2. 

79. U. S.—Thronateeska Pecan Co. 
v. Matthews, 277 Fed. 361; Meyer v. 
Ritter, 268 Fed. 9387; Baldwin v. 
Raplee, 2 F. Cas. No. 801, 4 Ben. 433. 

Ala.—Crawford _ v. Chattanooga 
Sav. Bank; 201 Ala. 282, 78 S> 583% 
McMillan v. Craft, 135 Ala. 148, 33 
S 26; Cook v. Parham, 63 Ala, 456; 
Graham v. Newman, 21 Ala. 497; 
Emmanuel v. Hunt, 2 Ala. 190; Doe 
v. McCloskey, 1 Ala. 708. 

Cal.—Pitman v. Walker, 187 Cal. 
667, 203 P 739; Adler v. Sargent, 109 


Cal. 42, 41 P 799; Mack v. Wetzlar, 
39 Cal. 247; Cortelyou v. Jones, 6 
Cal... Unrep. Cas. 475, 61,P 918: 


Colo.—Wiswall v. Giroux, 70 Colo. 


121 Ls P7b9s) Massetts iv. Mulock, 5 
Colo. 466. 
Conn.—Pettus v. Gault, 81 Conn. 


415, 71 A 709; Jones v. Quinnipiack 
Bank, 29 Conn. 25; Austin y. Bur- 
‘bank, 2 Day 474, 2 ‘AmD 119; Crosby 
Vv. Brownson, 2 Day 425. 
Fla.—Evins v. Gainesville Nat. 
Bank, 80 Fla. 84, 85 S 659; Northup 


For later cases, developments and changes in the law see cumulaitive Annotations, same title, page and note number. 


But an acknowledgment — 


“ 
- §§ 685-686] 


to the contrary ;*° and this is true, although at the 
time of the transfer the assignee was ignorant of 
the existence of the mortgage,*! and although the 
debt was transferred without recourse.*? 
ber of jurisdictions the statute expressly provides 
that the transfer of the debt shall be equivalent to 
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In a num- 


the assignment of the mortgage securing it.*® 


v. Reese, 68 Fla. 451, 67 S 136, LRA 
1915F 554. 

Ga.—House v. Tennessee Chemical 
Co., 159 Ga. 306, 125 SE 446; Berry 
v. Van Hise, 148 Ga. 21, 95 SE 690; 
Van Pelt v: Hurt, 97 Ga. 660, 25 SE 


489. 
Hawaii.—S. N. Castle Est., Ltd. v. 
Haneberg, 20 Hawaii 123; Peterson 


v. Waialua Agricultural Co., Ltd., 18 
Hawaii 157. 

Ill. Barrett v. Hinckley, 124 Ill. 
32, 14 NE 863, 7 AmSR 331; Union 
Mut. L. Ins. Co. v. Slee, 123: Ill. 57, 
12 NE 543, 138 NE 222; Towner v. 
McClelland, abil@ real 542; Miller v. 
Wanneds= Lose ell obo sex EOur , ve 
Gockley, 83 Ill. 109; Petillon v. No- 
ble, 73 Ill. 567; Kleeman v. Frisbie, 
63 Ill. 482; Wayman vy. Cochrane, 35 
Ill. 152; Mapps v. Sharpe, 32 Ill. 13; 
Olds v. Cummings, 31 Ill. 188; Par- 
dee v. Lindley, 31 Ill. 174, 88 AmD 
219; Herring v. Woodhull, 29 Ill. 92, 
81 ‘AmD 296; Harris v. Mills, 28 Ill. 
44, 81 AmD 259: Vansant v. Allmon, 
23 Ill. 30; Lucas v. Harris, 20- Ill. 
1655 SRyan ov. Dunlavy obi” Hib -40).%63 
AmD 334; Cory v. Pullen, 204 Ill. A. 
590; Barlow v. Cooper, 109 Ill. A. 
375; Mann v. Merchants’ L. & T. Co., 
100 Ill. A. 224; Foster v. Strong, 5 
Ill. A. 223; Grassly v. Reinback, 4 
TES AS 341: 

Ind.—Reeves vy. Haves, 95 Ind. 521; 
Bayless v. Glenn, 72 Ind. 5; Gower 
v. Howe, 20 Ind. 396. 

Iowa.—J. W. Squire Co. v. Hedges, 
205 NW 525; Preston v. Case, 42 
Iowa 549; Crow v. Vance, 4 Iowa 434. 


Ce v. Sponable, 6 Kan, 
go h¥— Waller vy. Tate, 4 B. Mon. 

La.—Gardner Vv; ‘Maxwell,..27 “Aba. 
Ann. 561; Williams v. Morancy, 3 
La. Ann. 22 


Me.—Steward v. Welch, 84 Me. 308, 
24 A 860. 

Md.—Ohio L. Ins., etc., Co. v. Ross, 
2 Md, Ch. 25. 

Mass.—Com. v. Reading Sav. 
137 Mass. 431; Bassett v. Daniels, 
136 Mass. 547. 

Mich.—Jones v. Titus, 208 Mich. 
392, 175 NW 257; Briggs v. Hanno- 
wald, 35 Mich. 474; Nelson v. Ferris, 
30 Mich. 497; Martin v. McReynolds, 
6 Mich. 70; Dougherty v. Randall, 3 
pees 581; Cooper v. Ulmann, Walk. 


Bank, 


Minn.—Humphrey y. Buisson, 19 
Minn. 221. 

Miss.—Brown vy. Yarbrough, 130 
Miss. 715, 94 S 887. 

Mo.—Cooper v. Newell, 263 Mo. 


190, 172 SW 3826; Lipscomb v. Tal- 
bott, 243 Mo. 1, 147 SW 798; Watson 
v. Hawkins, 60 Mo. 550; Potter v. 
Stevens, 40 Mo. 229; Anderson v. 
Baumgartner, 27 Mo. 80; Laberge v. 
Chauvin, 2 Mo. 179; Polliham v. Reve- 
ley, 116 Mo. A. 711, 983 SW 829; Smith 
v. Mohr, 64 Mo. A, 39. 

Mont.—Saco First Nat. Bank v. 
Vage, 65 Mont. 34, 212 P 509; North- 


western Impr. Co. v. Rhoades, 52 
Mont. 428, 158 P 8382. 
Nebr.—Frerking v. Thomas, 64 


Nebr. 193, 89 NW 1005; Anderson v. 
Kreidler, 56 Nebr. 171, 76 NW_ 581; 
Kuhns v. Bankes, 15 Nebr. 92, 17 NW 
356; Webb v. Hoselton, 4 Nebr. 308, 
19 AmR 638. 

N. H.—Whittemore vy. Gibbs, 24 
ONG ts tgs, 

N. Y.—Payne v. Wilson, 74 N. Y. 
348; Smith v. Wagner, 106 Misc. 170, 
174 NYS 205; Goettlicher v. Wille, 76 
Misc. 361, 134 NYS 977 [aff 156 App. 


Div. 392, 141 NYS 1121); 
N, C.—-Citizens’ Sav. Bank, ete., Co. 


[41 C. J.—43] 


v. White, 189 N. C. 281, 126 SH 745; 
Smith v. Godwin, 145 N. C. 242, 58 
ech Wi Hyman vy. Devereux, 63 N. 

Oh.—Swartz v. Leist, 13 Oh. St. 
419; Swartz v. Hurd, 2 Oh. Dec. (Re- 
print) 134, 1 WestLMonth 510. 

Okl.—Chase v. Commerce Trust 
Co., 101 Okl!) 182, 224 P 148, 

Or.—Stitt v. Stringham, 55 Or. 89, 
105 P 252; Barringer v. Loder, 47 Or. 
223, 81 P 778; Watson v. Dundee 
Mortg., etc., Co., 12 Or. 474, 8 P 548; 
Roberts v, Sutherlin, 4 Or. 219. 

Pa.—Partridge v. Partridge, 38 Pa. 
78; Cathcart’s App., 13 Pa. 416; Don- 
ley v.. Hays, 17 Serg. & R. 400; In re 
Meloy, 22 Pa. Co. 337. 

Porto Rico.—Colberg v. Banco Ter- 
ritorial, 12 Porto Rico 307. 

Ss. C.—Muller v. Wadlington, 5 S. 
C. 342; Wright v. Eaves, 31 S. C. Ea. 


582 
Ss. D.—Barbour v. Finke, 47 S. D. 
644, 201 NW 711, 40 ALR 829. 
Tex,—Perkins y. Sterne, 23 Tex. 


561, 76 AmD 72; Ward v. San An- 
tonio L. Ins. Co., (Civ. A.) 164 SW 
1048; Cohen v. Grimes, 18 Tex. Civ. 


A. 327, 45 SW 210. 

Vt.—Keyes v. Wood, 21 Vt. 
Pratt v. Bennington Bank, 10 
293, 33 AmD 201. 

Wis.—Franke v. Neisler, 97 Wis. 
364, 72 NW 887; Croft v. Bunster, 9 
Wis. 503; Martineau v. McCollum, 3 
Pinn. 455, 4 Chandl. 153. 

“The assignment of a debt secured 
by mortgage carries with it the se- 
curity.” Adler v. Sargent, 109 Cal. 
42, 48, 41 P 799. 

{a] The garnishment of a debtor, 
where judgment is rendered for 
plaintiff, transfers to the latter the 
indebtedness of the garnishee, and, 
as an incident thereto, a mortgage 
securing such indebtedness. Alsdorf 
vy. Reed, 45,0Oh. St. 653, 17 NE 73. 

80. Lowery vy. Peterson, 75 Ala. 
109; Graham v. Newman, 21 Ala, 497; 
Champion vy. Hartford Inv. Co., 45 
Kan, 103,525 P5900). 10) LRA 64 
Cooper v. Ulmann, Walk. (Mich.) 
251; Brinkman v. Jones, 44 Wis. 498. 

[a] Where it is evident that the 
security was not intended to pass 
by the transaction, the general rule 
will not be applied. Shipman yv. 
Lord, 58 N. J. Eq. 380, 44 A 215 [aff 
60 N. J. Eq. 484, 46°’ A 1101]; Loosen 
v. SO ot 149 Wis. 449, 1835 NW 
100 


81. Ga.— House Vv. Tennessee 
Chemical Co., 159° Ga. 306, 125 SE 
446. 

Minn.—Mankato First Nat. Bank 
v. Pope, 85 Minn. 4338, 89 NW 318. 

N. Y.—Fitch v. McDowell, 145 N. 
Y. 498, 40 NE 205. 

Pa.—Roberts v. Halstead, 9 Pa. 32, 
49 AmD 541; Betz v. Heebner, 1 Penr. 
& W. 280. 

Vt.—Keyes v. Wood, 21 Vt. 3381. 

Presumption as to consent of as- 
signee see supra § 668. 

82. Milner v. Wellhouse, 148 Ga. 
275, 96 SE 566; Berry v. Van Hise, 
148" Ga. 27, 95 SE 690; Gillespie v. 
Hunt, 145 Ga. 490, 89 SE 519; Hunt 
v. New England Mortg. Security Co., 
92 Ga, 720, 19 SE 27;. Hughesville 
Bank v. Fricke, 215 Mo. A. 614, 256 
SW 1097; Weiss v. Malkin, 200 NYS 
302. 
- 83. See statutory provisions. 

84. Effect of transfer of: 

Bill or note see Bills and Notes 

§§ 507-586. 

Bond see Bonds § 91. 

85. U. S—Swift v. Smith, 102 U. 
S. 442, 26 L. ed. 193; Carpenter v. 
Longan, 16 Wall. 271, 21 L. ed. 313 


831; 
Vt. 


[§ 686] b. Transfer of Evidence of Debt. 
transfer of the note or obligation evidencing the 
debt being as a general rule the equivalent of the 
assignment of the debt itself,’ such transfer oper- 
ates as an assignment of the mortgage securing 
the debt,®* and it is not necessary that the mortgage 


[4t.C. J.j- 673 


The 


[quot Lipscomb v. Talbott, 243 Mo. 
1 32, 147. SW 798]; Bennett v. 
Semmes, 287 Fed, 745; Converse v. 
Michigan Dairy Co., 45 Fed. 18; Win- 
stead v. Bingham, 14 Fed. 1, 4 
Woods 510. 

Ala.—Birmingham Trust, ete., Co. 
Vo Howell, - 202% Alar 3990 UO eS orks 
Arnett v. Willoughby, 190 Ala. 530, 
67 S 426; Moses v. Philadelphia 
Morte... etc. *Co.) 134 Ala. 554, 32-9 Se? 
612; O’Neal v. Seixas, 85 Ala. 80,4 5S 
745; Center v. Planters’,.etc., Bank, 
22 Ala. 743; Graham v. Newman, 21 
Ala. 497. 

Cal.—Druke v. Heiken, 61 Cal. 346, 
RnR 553; Ord v. McKee, 5 Cal. 

Colo.—Wiswall v. Giroux, 70 Colo. 
121, 197 P 759; Fassett v. Mulock, 5 
Colo. 466; Kenney v. Jefferson County 
Bank, 12 Colo. A. 24, 54 P 404. 

Conn.—Waterbury Trust Co. Vv. 


Weisman, 94 Conn. 210, 108 A 550; 
Lawrence v. Knap, 1 Root 248, 1 
AmD 42, : 


Fla.—McClure v. American Nat. 
Bank, 67 Fla, 32, 64 S 427; Taylor v. 
American - Nat. Bank, 63 Fla. 6315957, 
S 678, AnnCas1914A 309; Stewart Vv. 
Preston, 1 Pla. 10. 

Ga.—Setze v. Pensacola First Nat. 
Bank, 140 Ga. 603, 79 SE 540; Athens 
Nat. Bank vy. Athens Exch. Bank, 110 
Ga. 692, 36 SE 265; Carden v. Hall, 
(A.) 131 SE 296; Patillo v. Hallett, 
etc., Piano Co., 26 Ga. A. 327, 106 
SE 206. 

Ill.—Romberg v. McCormick. 194 
Ill. 205, 62 NE 537; Fountain v. Book- 
staver, 141 Ill. 461, 31 NE 17; Miller 
v. Larned, 103 Ill. 562; Franzke v. 
Chicago Stock Yards, etec., Co., 205 
TTS Ay 3i3%> lincoln’ Nat-- Banksy. 
Mundy, st62i se VAL otsise Kl ttlemsavs 
Studabaker, 113 Ill. A. 342; Mann v. 
Merchants’ L. & T. Co., 100 Ill. A. 
224; Elgin City Banking Co, v. Cen- 
ter, 83 Ill. A. 405; Grassly v. Rein- 
back, 4 Til. A. 341. 

Ind.—Thomson v. Madison Bldg., 
etc., Assoc., 103 Ind. 279, 2 NE 735; 
Garrett v. Puckett, 15 Ind. 485; Mc- 
Connell v: American Nat. Bank, 59 
Ind. A. 319, 103 NE 809; Burton v. 
Baxter, 7 Blackf. 297; Blair v. Bass, 
4 Blackf. 539. 

Iowa.—Robertson v. U. S. Live 
Stock Co., 164 Iowa 230, 145 NW 535; 
Updegraft v. Edwards, 45 Iowa 513; 
Indiana Bank v. Anderson, 14 lowa 
544, 88 AmD 390; Sangster v. Love, 


11 Iowa 580; Pope v. Jacobys, 10 
Iowa 262; Crow v. Vance, 4 lowa 
434. 


Kan.—Middlekauff v. Bell, 111 Kan. 
206, 207 P 184; Mutual Ben. L. Ins. 
Cosy. Huntington, 57 Kan, 744, 48 
12 aly 

Ky.—Burdett v. Clay, EY WON Woj 0G 
287; Miles v. Gray, 4 B. Mon. 417. 

La.—Perkins v. Gumbel, 49 La. 
Ann, 653, 21 S 743; Gumbel vy. Boyer, 
46 La. Ann, 762 i5 § 84; Forstall’s 
Suce., 39) tua. Ann. | L052, BS V2wite 
Perot v. Levasseur, 21 La. Ann. 529: 
Scott v. Turner,,.15 La. Ann. 346; 
Auguste v. Renard, 3 Rob, 389. 

Me.—Jordon vy. Cheney, 74 Me. 359; 
Stone v. Locke, 46 Me. 445; Smith vy. 


Kelly, 27 Me. 237, 46 AmD 595; 
Vose v. Handy, 2 Me. 322, 11 AmD 
101. 


Mass.—Morris v. Bacon, 123 Mass. 
58, 25 AmR 17; Belcher v. Costello, 
122 Mass. 189. 

Mich.—Nelson v. Ferris, 30, Mich. 
497; Lillibridge v. Tregent, 30 Mich. 
105; Martin v. McReynolds, 6 Mich. 
70 


Minn.—Mankato First Nat. Bank 
v. Pope, 85 Minn. 433, 89 NW 318; 
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papers 


be made.®? 
Trust note. 


Meeker County Bank v. Young, 51 
Minn. 254, 53 NW 630. 
Miss.—Holmes v. McGinty, 44 
Miss. 94; Henderson v. Herrod, 18 
‘Miss. 631, 49 AmD 41; Lewis v. 


Starke, 18 Miss. 120; Dick v. Mawry, 
17 Miss. 448; Terry v. Woods, 14 
Miss. 139, 45 AmD 274. 

Mo.—Lipscomb v. Talbott, 243 Mo. 
1, 147 SW 798; Morrison vy. Roehl, 215 
Mo. 545, 114 SW 981; German Ameri- 
can Bank v. Carondelet Real Estate 
Co., 150 Mo. 570, 51 SW 691; Hager- 
man .v. Sutton, 91 Mo. 519, 4 SW 73; 
Lee v. Clark, 89 Mo. 553, 1 SW 142; 
Boatmen’s Sav. Bank v. Grewe. 84 Mo. 
477; Bell- v.-Simpson, 75 Mo. 485; 
Logan yv. Smith, 62 Mo. 455; Chappell 
v. Allen, 38 Mo. 213; LaRue v. Bloch, 
215 Mo, 501,.255 SW 321. 

Mont.—Saco First Nat. Bank v. 
Vagg, 65 Mont. 34, 212 P 509. 

Nebr.—Snell ‘vv. Margritz,. 64 Nebr. 
6, 91 NW 274; Daniels v. Densmore, 
32 Nebr. 40, 48-NW 906; Kuhns v. 
Bankes, 15 Nebr. 92, 17. NW 356; 
Moses v. Comstock, 4 Nebr. 516; 
Webb v. Hoselton, 4 Nebr. 308, 19 
AmR 638. 

IN@P Es — Quimby v. Williams, 67 N; 
H. 489, 41 A 862, 68 AmSR 685; 
Blake v. Williams, 36 N. H. 39; Rig- 
ney v. Lovejoy, 13 N..H.. 247; South- 
erin v. Mendum, 5 N, H./ 420. 

N. J.—Ferry v. Meckert, 32 N. J. 
Eq. ae 

N. Y.—Weaver Hardware Co. v. 
Solomowvitz, 235 Nv Y. 3215<139 NE 
Boos Goettlicher v. Wille, 156 App. 
Div. 392, 134 NYS’! 977, 141, NYS 
1121; Matter of Falls, 66 App. Div. 
616, 738 NYS 1134; Cooper v. New- 
land. 17 AbbPr 342; Green, v.. Hart, 
1 Johns. 580; Johnson ,v. Hart, 3 
Johns. Cas. 322. 

N. C.—Citizens’ Sav. Bank, etc., 
Co. v.. White, 189 N. C. 281, 126 SH 
745; Smith v. Godwin, 145 -N. C. 242, 
58 SH 1089; Davison v. Gregory, 132 
N. C. 389, 43 SE 916; Jenkins v. Wil- 
kinson, 113 N. C. 532, 18 SE 696; Kiff 
v. Weaver, 94 N. C, 274, 55 AmR 601; 
Miller v. Hoyle, AV NEC. 2693 

N. D.—Brynjolfson v. Osthus, 12 
N. D. 42, 96 NW 261 

Oh.—Crumbaugh Vv. Kugler, 3 Oh. 
St. 544; Paine v. French, 4 Oh. 318. 

Okl+—Wendling v. Aurelius-Swan- 
son Co., 106 Okl. 63, 232 P 932; Chase 
v. Commerce Trust Co., 101 Ok1. 182, 
224 P 148. 

Or.—Schleef v. Purdy, 107 Or. 71, 
214 P 137; U. S. National Bank v. 
Holton, 99 Or. 419, 195 P 823; Roth 
v. Troutdale Land Co., 83 Or. 500, 162 
P 1069; French v. Haltenhoff, 73 Or. 
244, 144 P 480; Hillman v. Young, 
64 Or. 73, 127 Pp 793, 129 P 124; Bar- 
ringer v. Loder, 47 Or. apne, ety, 
778. : 

Porto Rico.—Colberg v. Banco Ter- 
ritorial, 12. Porto Rico 307. 

S. C—Walker v. Keé, 14 S. C. 142; 
Wright v. Haves, 31 S, C. Ha. 582. 

S: D:—Miller: v. Berry,.19°S. Db. 625, 
104 NW 311; Grether v. Smith, 17 S. 
D. 279, 96 NW 93 

Tenn.—Union, ete., Bank v. Smith, 
LogeTenn, (476, 64 SW. 106; Clark ns 
Jones, 93 Tenn. 639, 27 SW 1009, 42 
AmSR 931; Cleveland v. Martin, 4 
Head 128; Frame v. Tabler, (Ch. A.) 
52 SW 1014; Ford v. McDowell, (Ch. 
A.) 52° SW. 694; Perrin v. Trimble, 
Ch, AD). 48 SW. 125, 

Tex. —Cannon v. McDaniel, 46 Tex. 
303. 


s be transferred,** nor, in order that the bene- 
ficial interest shall pass, that a written assignment 


The assignment of a note secured by 
a deed of trust carries with it the benefit of the 
security, and the assignee will succeed to all the 
rights of his assignor under the deed.** 

"The assignment of a decree of foreclosure will 
carry with it the note and the mortgage given to 
secure it,®® but the assighment of an interest in 
the subject matter of a suit to foreclose a trust deed 


-Female 
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Oke nliteee 

Utah.—Donaldson  v. Wieet 15 
Utah=23 1) 249 (Pos 7 79. 

i .—Thomas v. Linn, 40 W. Va. 
122, 20 SH 878. 

Wis.—Chafee Land Co. v. Sump- 
tion, 171 Wis. 408, 177 NW 609; Mil- 
waukee Trust Co. v. Van Valken- 
burgh, 132 Wis.’ 638, 112 NW 1088; 
Bowles v.. luy.brand, 2 1l3ysWasae 79> 88 
NW 904; Fred Miller Brewing Co. vy. 
Manasse, 99 Wis. 99, 74 NW _ 535; 
Lane v. Duchac, 73 Wis. 646,41 NW 
962; Woodruff v. King, 47 Wis. 261, 
2 NW 452: Croft v. Bunster, 9 Wis. 
503; Martineau v. McCollum, 3 Pinn. 
455, 4 Chandl. 153. 

Hng.—Martin v. 2 Burr. 
969, 97 Reprint 658. 

Ont.—Re Canadian Gas Power, etc., 
Ltd., 5 OntWN 43, 25 OntWR 51. 

[a] Assignment by blank indorse- 
ment may be sufficient. Carden v. 
Hall, (Ga. A.) 131 SEH 296 (Civ. Code 
[1910] §8§ 38345-3347, 4276). 

[b] A renewal note, given in place 
of -the old note securing the debt, 
will carry with it the mortgage se- 
curity. Bratcher v. Ohio County 
Bank, 152 Ky. 458, 153 SW 950. 

e6. U, S.—Carpenter v. Logan, 16 
Wall 27 Or Tee Fede 318s 

Mo.—Lipscomb vy. Talbott, 243 Mo. 
1, 147 SW_ 798. 

N. Y.-—Goettlicher v. Wille, 1455 
a Div. 392,134 NYS 977, 1414 NYS 

Okl.—Chase v. Commerce’ 
Co., LOL-ORJ.~ 182; 224 P 148, 

Or.—Scheef vy. Purdy, 107 Or. 
UGperreds iereltonie j 


au : 
Co.,..(Ciy. A>) 164° SW 1043; 

“The.transfer of the note carried 
with it the security, without any 
formal assignment or delivery, or 
even mention of the latter. Tf not 
assignable at law, it is clearly so in 
equity. ... The mortgage can have 
no separate existence. When the 
note is paid, the mortgage expires. 
It cannot survive for a moment the 
debt which the note represents. This 
dependent and incidental relation is 
the controlling consideration, and 
takes the case out of the rule applied 
to choses in action, where no such 
relation of dependence exists.’’ Car- 
peter, Vv. logan, 162 Wali (271) 2 1b. 
21 L. ed, 313 [quot Lipscomb v. Tal- 
bott, 243 Mo. 1, 147 SW 798, 806]. 

“A mortgage given as security for 
the payment of a note may be trans- 
ferred either by the indorsement of 
the note and the surrender of its pos- 
session or, if the note is payable to 
bearer, by the mere delivery thereof 
and the surrender of its possession, 
and this transfer of the note, with- 
out any formal transfer of the mort- 


Mowlin, 


Trust 


HES 


gage, transfers the mortgage.” Scheef 
v. Purdy, supra: 
87. Pitman v. Walker, 187 Cal. 


667, 203 P 739; Bremer County Bank 
v. Hastman, 34 Iowa 392; Robinson 
Seminary v. Campbell, 60 
Kan. 60, 55 P 276; Lane v. Duchac, 
73 Wis. 646, 41 NW 962. 

[a] Bule applied.—Where a writ- 
ten assignment is executed concur- 
rently with the transfer of the _col- 
lateral obligation, the fact that it is 
irregular or defective does not affect 
the transfer of the equitable title to 
the mortgage. Robinson Female 
Seminary v. Campbell, 60 Kan. 60, 
55 P 276; Lane v. Duchac,:73 Wis. 
646, 41 NW 962. 


88 686-687 


te the holder of a note is not an assignment of 
the debt, nor, therefore, of the mortgage. 

The transfer of a forged note will give the trans- 
feree no rights in the mortgage securing 1it.°+ 

[§ 687] c. Transfer of Part of Debt. 
ment of a part of a debt secured by a mortgage car- 
ries with it a proportional interest in the mortgage 
and the security whieh it affords, unless it is’ other- 
wise agreed between the parties, although there is 
no formal assignment of the mortgage or any part 
On the other hand if the mortgage is as- 


The assign- 


Necessity of writing in order to 
transfer legal title to mortgage see 
supra § 655. 

8s. U.S.—Merchants’-Laclede Nat. 
Bank v. Schade, 195 Fed. 199, 115 
CCA 151; Sturdivant Bank v. Schade, 
195, Fed... 188, 115 (CCA: 140, 

Ill.—Sargent v. Howe, 21 Ill. 148; 
Kittler v. Studabaker, 113 Ill. A. 342. 

Mo.—Lee v. J. S. Chick Inv. Co., 
240 SW 129; Baade v. Cramer, a 
Mo. 516, 213. SW 121; Cooper v. 
Newell, 263 Mo. 190, 172 SW 326; 
Lipscomb v. Talbott, 243 Mo, 1, 147 
SW 798; Lee v. Clark, 89 Mo. 553, 1 
Sw 142; Boatmen’s Sav. Bank vy. 


Grewe, 84 Mo. 477; Foege v. Woesten-- 


diek, as Mo. A. “382, 2412.SW- 4442 
S. C.—Union Nat. Bank v. Cook, 
2b AES Oe UHH Die ee 
enn We en Guar y = COs 5 
liams, 1385 Tenn. 249, 186 SW 102, 
LRAI916F 418; Clark v. Jones, 93 
Tenn. 639, 27 SW 1009, 42 AmSR 938k. 
Tex.—Intertype Corp. v. 
Pub. Co., (Civ. A.) 206 SW 548. 
779, 784, 124 SE - 403. 
W. Va.—Emmons y. Hawk,: 62 W. 
Va. 526, 59 SH’ 519. 
Wis.—Roach v. Sanborn Land Co., 
135 Wis. 354, 115 NW 1102. 
“A deed of trust stands on the 


Same footing as a mortgage, and is © 


an incident and accessory to the 
paper, the transfer of the latter car- 


ries with it to the transferees the’ 
Williams 


benefit of the security.” 

v. Gifford, supra. 

89. Brand v. Smith, 99 Mich. 

58 NW _ 363. 

Frankzke vy. Chicago 

ete; Coly 205° Mr: 

Mersman v. Werges, 

139;°5 SCt 65, 28:-L. ed. 641 [rev on 

facts. 3 Fed. 378, 1 McCrary 5284; 

Green v. Morris, 117 Miss. 635, 78 S 

550; Sterling Leather Works v. 

Schwarzwaelder, 88 N. J. Eq. 3878, 

102 A 841, 104 A 895. 

92. 

452. 
Cal.—Phelan v. Olney, 6 Cal. 478. 
Ill.—Sargent v. Howe, 21,Ill. 148; 

Magloughlin v. Clark, 35 Ill. A. 251. 


395, 


Stock 
Are S13" 
il? Uass 


Ind.—Stanley v. Beatty, 4 Ind. 134. 


Towa.—Walker v. Schreiber, 47 
Iowa 529. 

Kan.—Champion v. Hartford Inv. _ 
Co., 45 Kan. 103,°25 PB 590,710 Deas 
754. 


Mass.—Nathan Miller v. Blinn, 219 
Mass. 266, 106 NE 985; Foley v. Rose, 
123 Mass. 557; Andrews v. Fiske, 101 


Mass. 422; Lane v. Davis, 14 Allen 
a aiith. elope v. Ulmann, Walk. 
Onn LEO v. Delaney, 22 Minn. 
oo ebe Wit ey v. Lowe, 59 Nebr. 


87, 80 NW 266; New England L. & 
T. Co. v. Robinson, 56 Nebr. 50, 76 
NW 415, 71 AmSR 657; Harman vy. 
Barhydt. 20 Nebr. 625, 31 NW 488; 
Studebaker Bros. s i 5 
Cargur, 20 Nebr. 500, 30 NW 686; 
Curtiss v. McCune, 4 Nebr. (Unoff.) 
483, 94 NW 984. 

N. H.—Johnson v. Brown, 31 N. H. 
405; Page v. Pierce, 26 N. H. 317. 

N. Y.—Strever v. Karl, 60 Hun 528, 
15 NYS 350. 

Okl.—Miller v. Campbell Commis- 
sion Co., 13 Okl. 75, 74 P 507. 

See i Banse 
C. 342. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Sentinel 


Ala.—Cullum y. Erwin, 4 Ala. 


Va.——Williams v. Gifford, 139 Va. 


‘ 


~ or note. 


Jitag that” pial 


- §§ 687-689) 


signed together ang a part of the debt secured, this 
does not transfer the residue,®? but in such case 
the assignee wili hold the estate in trust for the 
owners of the other portions of the debt, the mort- 
gage itself being notice to him of the trust.®4 

[§ 688] d. Transfer of Part of Notes or Bonds. 
Where all the notes or bonds secured by a mortgage 
are transferred, each will carry to the transferee 
a proportionate share of the security.®® 
part only of the notes or bonds is transferred, the 
effect of the transfer will depend on the agreement 
of the parties,°® for it is within the rights of a 
holder of a mortgage to transfer a part of the notes 
secured without passing any interest in the mort- 
gage,®’ but unless such an intention was clearly evi= 


Vt.—Snyder v. Parmalee, 80 Vt. 
496, 68 A 649; Blair v. White, 61 Vt. 
110, 17 A 49; Miller v. Rutland, etc., 
R. Co., 40 Vt. 399, 94 AmD 414; Lang- 
don v. Keith, 9 Vt. 299. 

Va.—Gtaize v. Glaize, 79 Va. 429. 

[a] An assignment of a judgment 
obtained for a portion of a debt car- 
ries with it a pro tanto interest in 


a mortgage by which the debt is Se- | 


ee wee Ve eas 9 Cow. (N. 
i) 
th Joint assignors. — The as- 


signment of a part of thé debt by a 
number of joint tenants converts 
the estate from a joint tenancy to a 
tenancy in common. Nathan Miller 
vy. Blinn, 219 Mass. 266, 106 NH 


Stockton y. Johnson, 6 B. Mon. 
(Ky.) 408. 

94. Moore v. Ware, 38 Me. 496. 

95. Ala.—Alabama Gold lL._ Ins. 
Co. v. Hall, 58 Ala. 1; Nelson v. Dunn, 
15 Ala. 501. 

Ark.—Penzel v. Brookmire, 51 Ark. 
105, 10 SW 15, 14 AmSR 23 

Til. ——Humphreys Vv. Morton, 100 Ill. 
592: Herring v. Woodhull, 29 Ill. 92, 
81 AmD 296; Springer v. Mack, 222 
Ty AS 872. 

Ind.—Chaplin y. Sullivan, 128 Ind. 
50, 27 NE 425; Parkhurst v. Water- 
town Steam-engine Co., 107 Ind. 594, 
8 NE 635; Anderson Banking Co. v. 
Gustin, (A.) 146 NE. 331. 


Kan.—(hamnion v. beartford Inv. 
Co., 45 Kan. 108, 25 P 590, 10 LRA 
754. 

La.—Reine v. Jack, 31 La. Ann. 
859. 


Me.—Moore v. Ware, 38 Me. 496. 


Miss.—Henderson v. Herrod, 18 
Miss. 631, 49 AmD 41. 

Mo.—Anderscn v. Baumgartner, 27 
Mo. 80. 


Nebr.—Herzog v. Union Debenture 
Co., 94 Nebr. 820, 144 NW 814; Guth- 
rie v. Treat, 66 Nebr. 415, 92 NW 
595, 103 AmSR 718; Todd v. Cremer, 
36. Nebr. 430, 54 NW 674. 

N. H.—Johnson v. Brown, 31 N. H. 
405; pita vi Pierce, 26 N. H. 317. 

N. J.—Stevenson v. Black, 1 N. J. 
Eq. 338. 


N. Y.—Matter of Preston, 54 Hun: 


10,7 NYS. 92. 
Or.—Roth v. Troutdale Land Co., 
83 Or. 500, 162 P 1069 
Pa.—McLean’s App., 103, Pa.) 255. 
S..C.—Lynch v. Hancock, 14 S. C. 


Tex.—Ward v. San Antonio L. Ins. 
Co., (Giv. A.) 164 SW 1043. 

Vt.—Snyder v. Parmalee, 80 Vt. 
496, 68 A 649; Miller v: Rutland, etc., 
R. Co., 40 Vt. 399, 94 AmD 414; Beld- 
ing v. Manly, 21 Vt. 550; Wright v. 
Parker, 2 Aik. 212. 

Va.—Schofield v. Cox, 8 Gratt. (49 
Va.) 533. 

Wash.—Aberdeen First Nat. Bank 
v. Andrews, 7 Wash. 261, 34 P 913, 
38 AmSR_ 885. 

Wis.—Chafee Land Co. v. Sump- 
tion, 171 Wis. 408,.177 NW_ 609. 

[a] Interest coupons.—The rule 
as to the effect of the transfer of a 
part of the mortgage bonds or notes 
applies alike to the transfer of the 
interest coupons on a mortgage bond 
Champion v.' Hartford Iny. 


MORTGAGES 


But where 


of Mortgage. 


Co., 45 Kan. 103, 25 P 590, 10 LRA 
754; Wing v. Union Cent. L. Ins. Cor, 
181 Mo. A. 381, 168 SW 917; New 
England L. & T. Co. v. Robinson, 56 
Nebr. 50, 76 NW 415, 71 AmSR 657; 
Curtiss v. McCune, 4. Nebr. (Unoft.) 
483, 94 NW 984. ¥, 

[b] An indorsement. to two per- 
sons of a note secured by mortgage 
entitles each to one half of the mort- 
gage security and no more. Herring 
v. Woodhull, 29 Ill. 92, 81. AmD 296; 


Anderson Banking Co. vy. Gustin, 
(Ind. A.) 146 NE 381. 
96. Fla.—Polk County Nat. Bank 


v. Darrah, '52' Kila. 581, 42 S$ 323. 
Ill.—Magloughlin v. Clark, 35 Tl. 
A. 251. 
Iowa.—Anglo-American Land, 
a Bush, 84 Iowa 272, 50 


etc., 
NW 


La.—Leonard v. Brooks, 158 La. 
1032, 105 S 54. 

Mass.—Foley v. Rose, 123 Mass. 
557; Bryant v. Damon, 6 Gray 564. 
Rig ee ve Kerth: 9% VerZgy, 

Wis.—Rolston vy. 23 
Wis. 407. 

“When a part is assigned and a 
part retained, it is entirely a mat- 
ter of contract between the mort- 
gagee and the assignee, how and for 
whose benefit the mortgage shall be 
holden. It is mere matter of inten- 
tion and mutual understanding be- 
tween the parties, which must be 
ascertained by courts, when appealed 
to, like all other questions of con- 
tract, intention or understanding, 
from the declarations and acts of the 
parties, and the facts, which the tes- 
timony aevelopes. ... Whether the 
whole mortgage, or a proportionate 
part, or any interest therein, is as- 
signed, depends on the réal contract 
and actual agreement of the parties.” 
Langdon v. Keith, supra. 

97. Polk County Nat. Bank v. 
Darrah, 52 Fla. 581, 42 S 323; Leon- 
ard v. Brooks, 158 La. 1032, 105 S 
54; Rolston v. Brockway, 23 Wis. 407. 


Brockway, 


“The holder of a mortgage may 


transfer by indorsement one of sev- 
eral promissory nuves secured there- 


by, without passing any interest in 
tne ' mortgage,. wnere -that 1s the 
agreement between the _ parties.” 
Rolston v. Brockway, supra. 

$8. Conn.—Smith vy. Stevens, 49 
Conn. 181. 


Kan.—Champion v. Hartford Inv. 
Co., 45 Kan, 103,°25 P 590; 10°*LRA 
754. 

Mass.—Norton _ v. Palmer, 142 
Mass. 433, 8 NE 346; Young v. Miller, 
6 Gray 152. 

N. H.—Page v. Pierce, 26 N. H. 317. 

Vt.—Blair v. White, 61 Vt. 110, 17 
A 49. 

Va.—McClintic: v. Wise, 25 Gratt. 
(66 Va.) 448, 18 AmR 694. 

99. Fitch v. McDowell, 145 N. Y. 
498, 501, 40 NE 205. 

“The case is not within the prin- 
ciple that the assignee of a debt se- 
cured by a mortgage -is entitled to 
the benefit of that security, although 
ignorant of its existence at the time 
of the assignment of such debt. The 
debt in this case which was secured 
by the mortgage was never assigned 
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denced, the general rule will be applied.®? 

A note given as a separate transaction, and not 
evidencing the debt which the mortgage secures, 
although made by the same debtor, does not operate 
as a pro tanto assignment of the mortgage.°® 

Simultaneous or duplicate notes. 
the transfer of simultaneous or dupheate notes, the 
one first negotiated carries with it the mortgage 
security,! but a fraudulent duplicate carries with it 
no lien whatsoever.’ 

[§ 689] 4. Conveyance of Premises as Assignment 
In a jurisdiction where the legal title 
to the mortgaged premises is in the mortgagee,’ a 
conveyance sufficient to pass such title is held to 
operate as an assignment of the mortgage,* unless 


In the case of 


to the bank. There was an original 
aebt due trom... the mortgagor, 
which was thus secured, but the note 
which he subsequently gave to the 
mortgagee, and which when paid was 
to operate aS a payment pro tanto 
upon the mortgage, was not the debt 
which was secured by that mortgage, 
but was a simple promise in writing 
to pay a certain sum of money which 
when paid was to operate as a pay- 
ment on the mortgage.” Fitch vy. - 
McDowell, supra. 

1. Meyer v. Ritter, 268 Fed. 937; 
Hand v. Kemp, 207 Ala. 309, 92 S 
8973 ee tw. tho S- Chick i hivit Cox 
(Mo.) 240 SW 129; Burress v. Rich- 
ardson, (Mo. A.) 216 SW 800; Foege 
v. Woestendiek, 201 Mo. A. 382, 212 
SW 411; Richetts v. Kinkelston, (Mo. 
A.) 211 SW 391; Kirkpatrick v. Reed, 
(Mo. A.) 204 SW 1135; Quinn v. Mc- 
Callum, 178 Mo. A, 241, 242, 165 SW 
vlalalisy 

“The law is that where a transac~ 
tion concerns one note secured by a 
mortgage or deed of trust and dupli- 
cate notes are executed, the one first 
negotiated to an innocent purchaser 
carr es the mortgage security.” 
Quinn v. McCallum, supra. 

2. Casner v. Heaton, (Mo. A.) 237 
SW 1042; Yeomans v. Nachman, 198 
Mo. A. 35, 198 SW 180; Pouder v. 
Colvin, 170 Mo. A. 55, 156 SW 483. 

Effect of transfer of forged note 
see supra § 687. 

3. See supra § 1. 

4 U. S.—WUexter v. Arnold, 7 F. 
Cas. No. 3.858. 2 Sumn. 108. 

Ga.—Gillespie v. Hunt, 145 Ga. 490, 
89 SE 519; Reeves v. Bolles, 95 Ga. 
402, 22 SE 626. f 

Ill.—Union Mut. L. Ins. Co. v. Slee, 
$23 DW 57713 “NB 222. 

Ind. —Rowe v. Hamberger, 154 Ind. 
604,57 NE 534; Givan ve Doe? 
Blackf. 210. 

Md.—Griffin v. Wilmer, 136 Md. 
623, 111 A 114. 

Mass.—Stark v. Boynton, 167 Mass. 


443, 45 NE 764; Smith v. Hitchcock, 


130 Mass. 570; Bown v. Smith, 116 
Mass. 108; McSorley v. Larissa, 100 
Mass. 270; Ruggles v. Barton, 13 
oe 506; Goudy v. Newman, 6 Mass. 
23 


Mich.—Maginn y. Cashin, 196 Mich. 
221, 162 NW 1009; Niles v. Ransford, 


1 Mich. 338, 51 AmD 95. 

j Nebr.—Pettit v. Louis, 88 Nebr. 
496, 129 NW 1005, 34 LRANS 356. 
»>N. H.—Hinds v. Ballou, 44 N. H. 
619; Lamprey v. Nudd, 29 N. H. 299; 
Hutchins v. Carlton, 19 N. H. 487; 
Wallace v. Goodall, 18 N. H. 439; 
Smith v, Smith, 15 N.- H. 55. 

Okl.-—Moore v. O’Dell, 27 Okl. 194, 


21 oa MEP S08. 

Tex.—Rodriguez v. Haynes, 76 Tex. 
225, 13 SW 296. 

Vt.—King v. Harrington, 2 Aik. 33, 
16 AmD 675. 

Wis.—Latton v. McCarty, 142 Wis. 
190, 125 NW 430. ; 

Ont.—McLellan v. Maitland, 3 
Grant Ch. 164. 

“In jurisdictions where the mort- 
gage vests the legal title in the mort- 
gagee, a conveyance of the mortgagee 
of the mortgaged premises operates 
to convey all of his interest in the 


\ 
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it is clear that such effect was not intended ;° 
although the title of the grantor was defective, 
whatever interest he had in the mortgage will pass 
by his deed;® and the rule applies whether the con- 
veyance was by a warranty’ or a quitclaim deed,® 
and whether it was absolute,® or by way of mort- 
gage;!° but the rule does not apply where the mort- 
gagee was not in possession of the premises at the 
time of the transfer,44 unless he had an immediate 
right. to possession by reason of the breach of the 
On the other hand, in juris- 
dictions where the mortgagee is deemed to have but 
a lien on the mortgaged premises,'* 


mortgage condition.!? 


mortgaged property.” Moore v. 
O’Dell, supra. 
[a] A conveyance by trustee un- 


der deed of trust operates as an as- 
signment where such was the intent 
of the parties concerned. McClel- 
land v. Snouffer, 194 Iowa 1387, 189 
NW 808. 

{b] Authority to collect debt.— 
Where a mortgagee gives a deed of 
the mortgaged land, containing an 
authorization to collect the mortgage 
debt to the grantee’s use, such 
grantee may do so, although there is 
no legal assignment of the mortgage 


enn Givan v. Tout, 7 Blackf. (Ind.) 
10. 
{c] In Alabama the conveyance is 


an assignment of the mortgage in 
equity only, unless there was at the 
same time a separate written assign- 
ment of the mortgage. Union Bank, 
etce., Co. v. Thompson, 202 Ala, 5387, 
81 S 39; Van Heuvel v. Long, 200 
Ala. 27, 75 S 339; Sadler vy. Jefferson, 
143 Ala. 669, 39 S 380; : 
Birchfield, 138 Ala. 423, 35. S 351; 
Welsh v. Phillips, 54 Ala. 309, 
AmR 679. 

5. New Haven Sav., ete., 
v. McPartlan, 40 Conn. 90; 
wick v. Atlantic F. & M. Ins. Co., 
133 Mass. 457; Wade v. Howard, 11 
Pick. 289; Johnson v. Lewis, 13 Minn. 
BOA sn Clark, Was Clark. iS0.iNs.o. L055 
Furbush v. Goodwin, 25 N. H. 425; 
Hobson v. Roles, 20 N. H. 41; Weeks 
va Daton, 15 2N.H..2453 Smithy v. 
Smith, 15 N. H. 55; Ellison v. Dan- 
jels, 11 N. H. 274; Bell v. Morse, 6 
N. H. 205; Wilson v. Troup, 2 Cow. 
(N. Y.) 195, 14 AmD 458. 

6. See cases infra this note. 

[a] A conveyance by a mortgagee 
who has purchased the premises un- 
der a void foreclosure sale will op- 
erate aS an assignment of the mort- 
gage. Brobst v. Brock, 10 Wall. (U. 
S.) 519, .19 L. ed. 1002; Jackson v. 
Bowen, 7 Cow. (N. Y.) 13; Cooke vy. 
Cooper, 18 Or. 142, 22 ; 
AmSR 709, 7 LRA. 273;; Griffin v. 
Griffin, 82 S. C. 256, 64 SE 160; Law- 
rence v. Murphy, 45 Utah 572, 147 P 
9038; Smithson Land Co. v. Brautigam, 
16 Wash. 174, 47 P 434; Winters yv. 
McKinstry, 14 Man. 294, 

7. Hooper v. Birchfield, 138 Ala. 
423, 35 S 351; McClelland v. Snouffer, 
194 Iowa 1387, 189 NW 808; Blessett 
A ea 20 N. D. 151, 127 NW 


Me.—Smith v. Booth Bros., etc., 
112 Me. 297, 92 A 103; 


8. 
Granite Co., 


Conner v. Whitmore, 52 Me. 185; Dik-' 


field v. Newton, 41 Me. 221; Crooker 
v. Jewell, 31 Me. 306; Dorkray v. 
Noble, 8 Me. 278. 
Mass.—Southwick v. Atlantic F. & 
M. Ins. Co., 183 Mass. 457. 
ave H.—Bell v. Woodward, 34 N. 
N. Y.—Gottlieb v. New York, 128 
App. Div. 148, 112 NYS 545. 
N. C.— Deans Vi Gay, 132. Ni, C227, 
43 SE 643. 
Tex.—Morrow v. Gorter, (Civ. A.) 
217 SW 164. 
Boy lire podeimer. v. Langdon, 29 Vt. 
Wis.—Mason v. Beach, 55 Wis. 607, 
13 NW 884. 


9. See cases passim this section. 
[a] A conveyance executed by the 


a’ conveyance by 


MORTGAGES 


and, 


the mortgage.?® 
[§ 690] 


nugatory.1? 


grantee in a deed absolute in form, 
but intended as a security, operates 
as an assignment of the mortgage, 
at any rate where the grantee knew 
of the defeasible nature of the deed, 
and may therefore be presumed to 
have given his consent to the assign- 
ment. Halsey v. Martin, 22 Cal. 645; 
Hawkins v. Elston, 58 Colo. 400, 146 
P 254; Clark v. Havard, 122 Ga. 273, 
50 SE 108; Cumming v. McDade, 118 
Ga. 612, 45 SE 479; Gannon v. Moles, 
209 Ill. 180, 70 NE 689; Brown v. 


Gaffney, 28 Ill. 149; Howat v. Howat,’ 


101 Ill. A. 158; Mott v. Fiske, 155 Ind. 
597, 58 NE 1053; Radford v. Folsom, 
58 Iowa 473, 12 NW 536; Magin v. 
Cashin, 196 Mich. 221, 162 NW 1009; 
Klein v. McNamara, 54 Miss. 90; 
Kummrow v. Fergus County Bank, 
57 Mont. 390, 188 P 649; O’Neill State 
Bank v. Mathews, 45 Nebr. 659, 63 
NW 930, 50 AmSR 565; EHiseman v. 
Gallagher, 24 Nebr. 79, 37 NW 941; 
Enelish ) v.08 Rainéas,.iCNi eds 7 Cha) io), 
A 41; Thompson v. Lewis, 182 App. 
Div. 556, 169 NYS 501; Doty v. Nor- 
ton, 133 App. Div. 106, 117 NYS 793; 
Decker v. Leonard, 6 Lans. (N. Y.) 
264; Williams v. Purcell, 45 Okl. 489, 
145 P 1151; Nichols v. Reynolds, 1 
R. I. 30, 36 AmD 238; State v. Mel- 
lette, 16 S. D. 297, 92 NW 395; Mor- 
row v. Gorter, (Tex. Civ: A.) 217 SW 
164; Webb v. Crouch, 70 W. Va. 580, 
74 SE 730, AnnCas1914A 728. 


ie Dudley v. Cadwell, 19 Conn. 
11. Vermeule v. Vermeule, 113 Me, 


81, 93 A 40; Smith vy. Booth Bros., 
ete., Granite Co., 112 Me. 297, 92 A 
103, 107; Farnsworth v. Kimball, 112 
Me. 238, 91 A 954; Wyman vy. Porter, 
108 Me. 110, 79 A 371 [overr Johnson 
v. Leonards, 68 Me. 237]; Poignard 
v. Smith, 8 Pick. (Mass.) 272; Hob- 
son v. Roles, 20 N. H. 41; Dearborn 
Visi, DAYVLOY, a7. 8k ONG, dds & LOOR oWieeKSa Via 
Haton, 15 N. H. 145; Smith v. Smith, 
15 N. H. 15; Ellison v. Daniels, 11 N. 
H. 274; Bell v. Morse, 6 N. H. 205; 
McGowan v. Best, 13 Oh. A. 77. 

‘Tt is now well settled in this 
State that a deed by a mortgagee out 
of possession, unaccompanied by a 
transfer or assignment of the mort- 
gage indebtedness conveys no title.’ 
Smith v. Booth Bros., ete., Granite 
Co.,, L125 Me. -2:9'7,) 0303, 92) A103), 

{a] “The reason is that until 
entry, the interest of the mortgagee 
is not real estate. ... The mortgage 
is a personal chattel, a chose in ac- 
tion.” Farnsworth v. Kimball, 112 
Me. 2388, 248, 91 A 954, 

Possession of mortgagee as essen- 
tial to assignment of mortgage see 
supra § 658. 
date atau View Bost, U3. Ohi tA. 

“We are persuaded that a deed of 
general warranty by a mortgagee 
not in possession, after condition 
broken, carries with it the ownership 
of the mortgage indebtedness, even if 
there is no actual assignment or 
transfer to the grantee of the note 
and mortgage.’ McGowan y. Best, 
supra, 

13. See supra § 3. 

Cal—Mack v. Wetzlar, 39 
Dutton v. Warschauer, 21 
Gal. 82 AmD 765; Peters v. 
Jamestown Bridge Co., 5 Cal. 334, 63 
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him before foreclosure and entry for condition 
broken does not operate as an assignment of the 
mortgage,!* in the absence of a clearly expressed 
intention that it should.t® 
Conveyance by assignee. 
the effect upon the mortgage interest of a convey- 
ance of the premises by the mortgagee are applicable 
alike in the case of a conveyance by an assignee of 


5. Effect of Transfer of Mortgage without 
Debt. A mortgage lien cannot be transferred apart 
from the debt it secures, and an attempt to do so is 
Hence in the absence of countervailing 


AmD 134. 
Ill.— Ellis v. Sisson, 96 Ill. 105; 

Delano v. Bennett, 90 Ill. 533. 

syd JOR REOR v. Cornett, 29 Ind. 
Iowa.—Swan y. Yaple, 35 Iowa 248. 
Mo.—Watson v. Hawkins, 60 Mo. 


550. 

N. J.—Devlin v. Collier, 53 N. J. 
L422, 22+A 201. 

ENG Y.—Purdy v. Huntington, 42 N. 
Y. 334, 1 AmR 532; Hawley v. Levee, 
66 Misc. 280, 123 NYS 4. 

Okl.—Moore vy. Edgeman, 73 Okl. 
L59,.75. P2005, 

Or.—Vincent v. Newberg First Nat. 
Bank, 6 Or. 5795-1435 P" 11005" 449 
938; Noble v. Watkins, 48 Or. 518, 
87 P 771. 

S. D.—yYankton Bldg., etc., Assoc. 
v. Dowling, 10 S. D. 540, 74 NW 438. 

Tenn. — McGan vy. Marshall, % 
Humphr. 121. 

{a] Reason for rule.—‘“Until fore- 
closure or entry after condition 
broken, a mortgagee has therefore no 
interest in the land capable of being 


conveyed or mortgaged; and his con- © 


veyance passes no interest in the 
mortgage, which remains personal 
property.” Hawley v. Levee, 66 Mise. 
280-2 8beli2d IN Suds 

15. Jordan v. Sayre, 29 Fla. 100, 
10 S 823; Everest v. Ferris, 16 Minn. 
26. Greve vy. Coffin, 14 Minn. 345, 100 
AmD 229: Gale v. Battin, 12 Minn. 
287; Hill v. Edwards, 11 Minn. 22; 
McCammant v. Roberts, 87 Tex. 241, 
27 SW 86. 

“Where, as in this state, a mort- 
gage on real estate does not convey 
an interest in the land, but consti- 
tutes only a lien or incumbrance 
thereon... it is clear that an in- 
strument executed by the mortgagee 
which purports to convey to a 
stranger the mortgaged property can- 
note operate as an assignment of the 
mortgage as against third persons, 
unless the language of the convey- 
ance is such as to mainfest an_in- 
tention to that end.’ Noble v. Wat- 
kins) (480 Ord; 5182" 520) 870 Pai 715 

16. See cases infra this note. 

[a] Mortgage held to pass by con- 
veyance.—Woodbury v. Aikin, 13 Ill. 
639; Swan v. Yaple, 35 Iowa 248; Bell 
v. Woodward, 34 N. H. 90. 

[b] Mortgage held not to pass by 
conveyance.—Lanigan v. Sweany, 53 
Ark. 185, 13 SW 740 (where contrary 
intention is apparent). 

17. U. S.—Carpenter vy. Logan, 16 
Wall. 271, 21 L. ed. ‘313. 

Ark.—National Bank of Commerce 
v. Plater, 200 SW 793. 

Cal.—Johnson vy. Razy, 181 Cal. 
342, 184 P 657; Nagle v. Macy, 
Cal. 426; Peters v. Jamestown 
Bridge Co., 5 Cal. 334, 68 AmD 134. 

Fla.—Carter v. Bennett, 4 Fla. 283. 

Ill.— Sanford v. Kane, 133 Ill. 199, 
24 NE 414, 23 AmSR 602, 8 LRA 724; 
Medley v. Elliott, 62 Ill. 532; Hamil- 
fon v. Lubukee, 51 Ill. 415, 99 AmD 
o . 

Ind.—Hamilton vy. Browning, 94 
Ind. 242; Hubbard v. Harrison, 38 
Ind. 323; Johnson y. Cornett, 29 Ind. 
59, Hough v. Osborne, 7 Ind. 140. 


ine eu ed v. Flanders, 382 Me. 
Mich.—Fletcher vy. Carpenter, 37 
Mich. 412. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


The rules relating to - 
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facts the intention to transfer the debt will be pre- 
sumed from the assignment of the mortgage,!® and 
this is true, although the note or bond evidencing 
the debt was not transferred,!® or although no men- 
tion of them was made in the instrument of assign- 


ment.?° 


{§ 691] 6. Equitable Assignments—a. In General. 
Generally speaking, wherever it was the intention 
of the parties to a transaction that the mortgage 
interest should pass, but a written assignment was 
not made,”! or else the writing was insufficient to 
transfer the legal title to the security, equity will 
effectuate such intention and invest the intended 
owner of the mortgage with the equitable title 
This is the case not only where such in- 
tention was shown by a delivery of the mortgage 
instrument or of the collateral obligation evideneing 
the debt,?* but in other cases also,?* as for example 


thereto. 


Minn.—Foster v. Johnson, 39 Minn. 


378, 40 NW 255. 
Sa ee v. Campbell, 9 Mo. 
Nebr.— Webb v. Hoselton, 4 Nebr. 


308, 13 AmR 6388. 
aa H.—HEllison y. Daniels, 11 N. H. 


N. J.—Johnson v. Clarke, (Ch.) 28 
A 558; Garroch vy. Sherman, 6 ING Js 


Eq. 219 

N. Y.—In re Pirie, 199 N. Y. 524, 
91 NE 1144; Bennett v. Austin, 81 
INGS YS"'3.08); Wanzer v. Cary, 76 N. Ye 
526; Merritt v. Bartholick, 36 N. Y. 
44; Raynor v. Raynor, 21 Hun 36; 
Robinson v. Robinson, 1 Lans. 117; 
Carpenter v. O’Dougherty, 67 Barb. 
397, 2 Thomps. & C. 427 [aff 58 N. Y. 
681]; Goettlicher v. Wille, 76 Misc. 
361, 134 NYS 977 [aff 156 App. Div. 
392, 141 NYS 1121]; Bloomingdale v. 
Bowman, 4 NYS 60; Cooper v. New- 
land, 17 AbbPr 342; Wilson v. Troup, 
2 Cow. 195, 14 AmD 458; Jackson v. 
Bronson, 19 Johns. 325; Runyan v. 
Mersereau, 11 Johns. 534, 6 AmD 
393; Jackson vy. Willard, 4 Johns. 41; 
Aymar v. Bill, 5 Johns. Ch. 570. 

S. C.—Cleveland v. Cohrs, 10 S. C. 
224, 

S. D.—Miller v. Berry, 19 S. D. 625, 
104 NW 811. 

Tex.—Masterson v. Ginners’ Mut. 
Underwriters’ Assoc., (Civ. A.) 222 
SW _ 2638. F 

Vt.—Edgell v. Stanford, 3 Vt. 202. 

Wis.—Tobin vy. Tobin, 139 Wis. 494, 
121 NW 144; Wright v. Sperry, 21 
Wis. 831; Wilson v. Carpenter, 17 
Wis. 512. 

Ont.—Masuret_ v. Mitchell, 26 
Grant Ch. 435. 

“A mortgage is a mere security for 
the debt, and it cannot pass without 
a transfer of the debt.” Johnson v. 
Razy, 181 Cal. 342, 344, 184 P 657. 

“An assignment of a montgage 
without transferring the note or in- 
debtedness which the mortgage is 
given to secure is a nullity.” Miller 
v. Berry, 19 S. D. 625, 630, 104 NW 
311. 

[a] Reason for rule.—‘“Until fore- 
closure, or at least until possession 
taken, the mortgage remains in the 
light of a chose in action. It is but 
an incident attached to the debt, and, 
in reason and propriety, it cannot, 
and ought not, to be detached from 
its principal. The mortgage interest, 
as distinct from the debt, is not a fit 
subject of assignment. It has no 
determinate value. ... It would be 
absurd in principle, and oppressive 
in practice, for the debt and the 
mortgage to be separated, and placed 
in different and independent hands.’”’ 
Jackson vy. Willard, 4 Johns. (N. Y.) 
41, a 

Tb] Rule applied.—A transfer of 
a mortgage by one having no title 
to the debt, but only a forged note, 
transfers no interest in the mort- 
gage. National Bank of Commerce 
vy. Plater, (Ark.) 200 SW 793. 

18. U. S.—Baldwin v. Raplee, 2 F. 
Cas. No. 801, 4 Ben. 433. 
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that of a payment or an advance of money made 
a stranger to the mortgage debt,’> a bequest of 
the mortgage,’® or a transaction amounting prima 
facie to a discharge of the mortgage, but which 
should be held an assignment in order to carry out 


the meaning of the parties and effect justice to all.?7 


Ala.—Seabury v. Hemley, 174 Ala. 
116, 56 S530. 
Cal. —Miller v. Hicken, 92 Cal. 229, 
28 P 339 
24 Fla. at 


Fla.—Jordan v. Sayre, 
Se Smseo: 
Ind.—French y. Turner, 15 Ind. 59. 


ote v. Jacobus, 10 Iowa 
“Me.—Pratt v. Skolfield, 45 Me. 386. 


ee Nene | vy. Coulbourn, 54 Md. 

Mich.—Pease y. Warren, 29 Mich. 
9) 187AmR 58. 

Minn.—Watson v. Smith, 60 Minn. 
206,-62 NW 265. 

Miss.—Brown v. 130 
Miss. 715, 94 S, 887. 

Mo.—Pickett v. Jones, 68 Mo. 195. 

N. J.—Colonial Bldg., etc., Assoc. 
v. Griffin, 85 N. J. Eq. 455, 96 A 901. 

N. Y.—Fitts v. Beardsley, 126 N. Y. 
645, 27 NE 853; Campbell v. Birch, 
60 N. Y. 214; Lagrave vy. Hellinger, 
144 App. Div. 397, 129 NYS 291 [aff 
205 N. Y. 577 mem, 98 NE 1106 
mem]; Severance v. Griffith, 2 Lans. 
38; Andrews v. Townshend, 56 N. Y. 
Super. 140, 1 NYS 421; Larned v. 
Donovan, 29 NYS 825, 31 AbbNCas 
308 [aff 84 Hun 538, 32 NYS 731 (aff 
155 N. Y. 341, 49 NE 942)]. 

N. C.—Morton v. Blades Lumber 
Co., 154 N. C. 336, 70 SE 623. 

Pa.—Philips v. Lewistown Bank, 18 
Pa, 394; Northampton Bank y. Bal- 
liet, 8 Watts & S. 311, 42 AmD 297. 

S. D.—Sprague y. Lovett, 20 S. D. 
328, 106 NW 134. 

Tenn.—Literer vy. Huddleston, (Ch. 

Grimes, 


A.) 52 SW 1003. 
18 Tex. 
A, 327,:45 SW 210. 


Tex.—Cohen vy. 
Civ. 

Vt.—King v. Harrington, 2 Aik. 33, 
16 AmD 675. 

Va.—Ayres v. Wells, 9 SE 326. 
Wis.—Harll v. Stumpf, 56 Wis. 50, 
13 NW 701. 

*“Ont.—Neveren v. Wright, 39 Ont. 
L. 397, 12 OntWN 151, 36 DomLR 


Yarbrough, 


734. 
19. Getz v. Johnston, 143 Md. 543, 
123 A 74; Literer v. Huddleston, 


(Tenn, Ch. AH) 52 SW 10038. 

20. Ala.—Seabury v. Hemley, 174 
Ala. 116, 56S 530. 

Me.—Pratt v. Skolfield, 45 Me. 386. 

Miss.—Brown v. Yarbrough, 130 
Miss. 715, 94 S 887. 

N. Y.—Foster v. Van Reed, 70 N. 
Y. 19, 26 AmR 544; Lagrave v. Hel- 


linger, 144 App. Div. 397, 129 NYS 
291 [aff 205 N. Y. 577 mem, 98 NE 
1106 mem]. 


Vt.—King v. Harrington, 2 Aik. 33, 
16 AmD 675. 

{a] In Maryland it is provided by 
statute that, whether the assignment 
is made by indorsement or by sepa- 
rate deed, the title to the note or 
other evidence of the debt will be 
conclusively presumed to be in the 
person holding the record title to 
such conveyance. Getz yv. Johnston, 
143 Md. 543, 123 A 74. 

21. See cases infra this section. 

22. Ala.—Welsh v. Phillips, 54 
Ala. 309, 25 AmR 679. 


Moreover, a third person may become an equitable 
assignee of a mortgage where the intention to trans- 
fer the mortgage debt must be implied from the 
operation of the law,?® as in the case of a garnish- 
ment whereby, in virtue of the decree, the creditor 
is invested with the title to the obligation held by 
the garnishee,?® or of a receivership, wherein the 
duly appointed receiver or his successor is given 
the equitable title to the property of the insolvent 
debtor ;°° and where the legal title to the mortgage 
is held for the benefit of another under a construc- 
tive trust,*! such beneficiary is the equitable assignee 


Mich.—Moreland ye Houghton, 94 
Mich. 548, 54 NW 28 

Miss.—Nestor Vv. Davia: 100 Miss. 
199, pa S 347. 

N. H.—Salvage v. Haydock, 68 N. 
H. 484, 44 A 696. 

N. Y.—Raynor v. Raynor, 21 Hun 


36; Olmsted vy. Elder, 4 N. Y. Super. 
325 [rev on ous Srounds 5.N: Y- 


144]. 

N. C.—Hussey v. ELI e207 NaC: 
312, 26 SE 919, 58 AmSR 789; Dam- 
eron v. Eskridge, 104 N. C. 621, 10 SE 
700; Williams v. Teachey, 85 N.C. 402. 

Okl.—Moore vy. O’Dell, 27 Okl. 194, 
111 P 308. 

SET ta ent v. Partridge, 38 Pa. 

S. C—Williams vy. Washington, 40 
S. .C..457) 19° SE 2: 

[a]. Thus a transfer of a mort- 
gage by the mortgagee in a separate 
instrument without witnesses or ac- 
knowledgment to the mortgagee’s 
Signature creates an equitable in- 
terest in the transferee enforceable 
in a court of equity. Cross v. Ens- 
ley Bank. 203 Ala. 561, 84 S 267. 

[b] “Where the mortgagee exe- 
cutes a deed in attempting to exe- 
cute a power of sale, which proved to 
be ineffective as a conveyance, it 
operates to convey all the mort- 
gagee’s interest.” Moore v, O’Dell, 
2TLOKI, 194) (21 3eeF Et P2308; 

Formal requisites of written as- 
sigmments see supra §§ 680-684. 

23. See supra §§ 685-688. 

24. See cases infra notes 25-27. 
See infra § 692. 

26. Densmore vy. Savage, 110 Mich. 
27, 67 NW 1103; Proctor vy. Robinson, 
35 Mich. 284; Clark v. Clark, 56 N. H. 


105; Hayes v. Frey, 54 Wis. 503, 11 
NW 695. 
27. In re Buchner, 202 Fed. 979 


[aff 205 Fed. 454, 123 CCA 522]; 
Guckian v. Riley, 135 Mass. 71; Ros- 
siter v. Sanaghiaro, 78 N. H. 484, 485, 
102 A 759; Lagrave v. Hellinger, 144 
App. Div. 397,129 NYS: 291 [aff 205 
N. Y. 577 mem,'98 NE 1106 mem]. 

“The discharge, therefore, should 
be treated as an assignment, if that 
is the reasonable thing to do; for a 
discharge is always so treated when 
that is necessary to do justice.’ 
Rossiter v. Sanaghiaro, supra. 

[a] The substitution of a new se- 
curity in discharge of a mortgage, 
which security proves to be invalid, 
will operate as an equitable assign- 


ment to the transferee thereof. Mil- 
ler v. Childs, 120 Mich. 639, 79 NW 
924. 


28. Igelhart v. Bierce, 36 Ill. 133; 
Alsdorf v. Reed, 45 Oh. St. 653, 17 
NE 73. 

29. Alsdorf v. Reed, supra. 


[a] Where the garnishment pro- 
ceedings are irregular, no title to 
the mortgage debt or to the mort- 
gage passes. Batchellor v. Richard- 


son, 17 Or. 334, 720 1P) 392? 
30. Iglehart v. Bierce, 36 Ill. 133. 
31. In re Wagner, 213 Fed. 682; 


Ena v. Penacook Sav. Bank, 62 N. H. 


678 [41 C.F] 


of the mortgage.*? 


An agreement to assign a mortgage, being a merely 
executory contract, does not constitute an equitable 
assignment thereof,** but such an agreement may 
ripen into an equitable assignment, where an ap- 
propriation is made or some other act of delivery is 


done pursuant to the agreement.** 


equity would not give “specific performance of the 
promise to assign, it may be revoked at any time, 
and the promisee cannot assert any rights as as- 
signee thereunder,*® as for example where. the alleged 
assignee failed to perform his part of the agree- 
ment,®° or to tender performance thereof,** or where 
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and an unauthorized promise to assign a mortgage | 
made by an agent of the alleged assignor will not 
serve as the basis for an equitable assignment.°? 

[§ 692] b. Effect of Payment of Mortgage Debt 
by Third Person. 
pay the mortgage debt does so,*® or advances money 
for such purpose,*! the payment will operate as 
an equitable assignment of the mortgage, not as an 
extinguishment of the debt, 
evident intention of the payor.” 
the case where the person paying the mortgage debt 
is one who has an interest to protect against the 
mortgage lien, as for example a purchaser of the 


However, where 


the promise was unsupported by a consideration; 328 


[a] “A mortgage taken by a 
surety from the principal for the se- 
curity of the debt creates a trust 
and equitable lien for the creditor.’ 
Holt v. Penacook Say. Bank, 62 N. 
ie Dok, woes 

{b] Wrongful withholding of 
mortgage.—Where an attorney who 
received money from a client to be 
invested in a mortgage bought a 
mortgage therewith which had been 
executed in his favor, but did not as- 
sign the mortgage to the client, and 
thereafter held it in his own name, 
he held the legal title only, and the 
client was in equity the real owner. 
In re Wagner, 213 Fed. 682. 

32. See cases supra note 31. 

33. West v. Rolfe First Nat. Bank, 
(Minn.) 205 NW 949; Stonington 
Sav. Bank v. Davis, 14 ING Eq. 286. 

Assignment as executed contract 
see Assignments § 


34. Booth v. Williams, 11) Phila. 
(Pa.) 266 

35. ae S.—Farmers’ Bank Ne 
Blount, 8 F. (2d) 448. 

Me.—Mitchell_ vy. Elwell, 103 Me. 


164, 68 A 701; Lumsden vy. Manson, 
96 Me. 357, 52 A 783. 

Mass.—Griggs v. Moors, 168 Mass. 
354, 47 NB 128. 

Ne Okina Broad, fetes) Nat. 
Bank, 92 N. J. Eq. 445, 113 A 139; 
Isham v. Therasson, 53 N. J. Ea. 10, 
30 A 969. 

N. Y.—Smith v. Clark, 4 Paige 368. 

Pa.—Henderson v. Jennings, 228 
Pa. 188, 77 A 453, 30 LRANS 827. 

{a] Part performance. — Where, 
pursuant to an agreement between a 
mortgagor and a mortgagee that the 
latter should place an assignment of 
the mortgage in escrow, to be de- 
livered to tne wife of the mortgagor 
on his making certain payments, the 
first payment was made and the as- 
signment delivered in escrow by the 
mortgagee, he was estopped to re- 
scind the agreement on his own mo- 
tion. Booth v. Williams, 11 Phila. 
(Pa.) 266. 

{b] Upon the cancellation by mu- 
tual agreement of a contract to as- 
sign a mortgage, the owner of the 
mortgage is free to assign it to an- 
other without announcing an inten- 
tion to do so, Mitchell v. Elwell, 103 
Me. 164, 68 A 701. 

{c] Evidence held insufficient to 
show an executory agreement or a 
present intention to assign the mort- 


gage. . Collier v. Miller, 137 N. Y. 
332, 338 NE 374. 
86. Pile v. Prizer,; 224 Pa. 190, 73 


37.. Lumsden v. Manson, 96 Me. 
357, 52 A 783; Griggs v. Moors, 168 
Mass. 354, 47 NE 128; Okin v. Broad, 
ete., Nat. Bank, 92 N. J. Ha. 445, 113 
A 139. 

38. Isham v. Therasson, 53 N. J. 
Hq. 10, 30 A 969. 

39. Stonington Sav. Bank v. 
Davis, 14 N. J. Ea. 286. 

40. U. S.—North British, etc., Ins. 
Co. v. Rose, 228 Fed. 290, 142 CCA 
582; New York Security, ete., Co. v. 
Lombard Inv. Co., 65 Fed. 271 [rev 
74 Fed. 769, 21 CCA 83]. 

_ Ala.—Stockdale vy. Cooper, 193 Ala. 
258, 69 S 110. 


Ark.—Walkér vy. 128 Ark. 
317, 194 SW 702. 

Cal.—Parsons v. Fairbanks, 22. Cal. 
343; Hall v. Redding, 13 Cal. 214; 
In re Heeney, 3 Cal. A. 548, 86 P 
842. 

Conn.—New Haven Savy. Bank, etc., 
Assoc. v. McPartlan, 40 Conn. 90; 
Crosby v. Brownsen. 2 Day 425. 

Del.—Schock y. Lesley, 4 Del. Ch. 
96. 

D. C.—Ramsey v. Daniels, 12 D. C. 
16. 

Ga.—Peabody v. Fletcher, 150 Ga. 
468, 104 SE 448. 

Tll.—Booker vy. Son ML, 
66. 

epg ae, Vv. 


Mathis, 


Anderson, 
Ind. 


Iowa.—McClelland vy. Snouffer, 194 
Iowa 1387, 189 NW. 808; Murray Vv. 
Catlett, 4 Greene 108. 

Ky. — Bratcher v. Ohio County 
Bank, 152 Ky. 498, 153 SW 950. 

Me.—Burnham vy. Dorr, 72 Me. 198; 
Cole v. Hdgerly, 48 Me. 108. 

Md.—Johnson v. Robertson, 34 Md. 
165. 

Mass.—Short v. Currier, 153 Mass. 
182, 26 NE 444; Guckian v. Riley. 
135 Mass. 71; Freeman v. MeGaw, 15 
Pick. 82; Crane vy. March, 4. Pick. 
131, 16 AmD 329; Bryant v. Damon, 
6 Gray 564. 

Mich.—Briggs v. 
Mich. 474. 

Miss.—Nestor v. Davis, 100 Miss. 
199, 56 S.°384734 Dick vi-Mawry,. 17 
Miss. 448. 

Mo.—Wilson v. Schoenlaub, 99 Mo. 
96, 12 SW 861; Hagerman v. Sutton, 
91. Mo, 519, 4 SW 73. 

Nebr.—Omaha State Bank v. Wal- 
dron, 104 Nebr. 81, 175 NW 660. 

Nev. — Latiranehini v. Clark, 39 
Nev. 48, 153 RP 250. 

N. H.—Hoysradt v. Holland, 50 N. 
H. 433; Wilson vy. Kimball, 27 N. H. 
300; Heath vy. West, 26 N.. H. 191. 

N. J.—Robinson vy. Urquhart, 12 N. 
J. Ha. 515. 

N. Y.—Mulligan v. Cocks, 150 App. 
Div. 246, 1384 NYS 1028; Yelverton v. 
Shelden, 2 Sandf. Ch. 481; Soom ey V. 
Coonley, Lalor 312. 

N. D.—Johnston Land Co. vy. Mitch- 
Sl 29 ING Deo LO LoleN Vine oe 

Or.—PEllis v. Hartmus, 113 Or. 157, 


231 P1149. 

Pa.—Borland-v. Meurer, 139 Pa: 
513, 21 A 86; Abbott v. Kasson;272 
Pa. 183; Gossin v. Brown, 11 Pa. 527; 


McCurdy v. Leslie, 2 WklyNC 273. 


Berkshire, 52 


Hannowald, 35 


Ss. C.—Lyneh v. Hancock, 14.8. G 
66. 

S. D.—Cooper v. Harvey, 21 S. D. 
471, 118 NW 717. 

Ry eames Vv. Waylor))38 Head 
30. 
yt ea i ot v.. Willard, 44 Vt. 

0. 

Wie we ‘laskey v. O’Brien, 16 
W. Va. 791. 


Wis.—Krugmeier v. 
Wis. 57, 113 NW 1103. 

Ont.-—Thompson v. 
Ont. A. 6387. 

“Payment of the amount of the 
mortgage debt by one who intends 
and understands that he is taking it 
as assignee does not extinguish the 
debt or effect a cancellation or dis- 


Hackett, 134 
Warwick, 21 


2 4 


[S§ 691-692 


Where a person not obligated to 


where such was the 
This is generally 


charge of the mortgage.” Bratcher 
v. Ohio» County Bank, 152 Ky. 458) 
461, 1538 SW 950. 

[a] One paying for an assignment 


to a third person is the equitable as-_ 


signee, where such third person was 
not bound to pay the mortgage debt. 
Lagrave vy. Hellinger, 144-App. Div. 
397%, 129 INYS/.297 “Laff 205 oN. YY, 577 


mem, 98 NE 1106 mem]; Dollar Sav. 
Fund, ete, Co. v. Bellevue, 230 Pa. 
240, 79 A 496; Friend v. Yahr, 126 


Wis. 291, 104 NW 997, 110 AmSR 924, 
1 LRANS 891; Thompson v. War- 
wick, 21 Ont. A. 637. 

[b] Payment by surety.—Where 
several bonds are secured by a mort- 
gage, a surety, upon paying one of 
them to its assignee, becomes subro- 
gated to all the rights of the. as- 
signee, and as such is in equity the 
assignee of a proportionate part of 
the mortgage, with the mortgagee as 
his trustee. Lynch y. Hancock, 14 
SaCe- 66: 

[c] Where an administrator, with 
his own money, pays off a note and 
mortgage given by his intestate, it 
wil not exting’ sn the debt or dis- 
charge the mortgage, but may be re- 
garded as an equitable assignment of 
the security to the administrator. 
Goodbody v. Goodbody, 95 Ill. 456; 
Gannon v. Gannon, [1901] 1 Ir. 57. 

41. Ala.—McMillan v. Gordon, 4 


Ala. 716. 
Pats .—Stelzich vy. Weidel, 27 Ill... A. 
Mass.—Smith v. Hitchcock, 130 
Mass. 570; Freeman v, McGaw, 15 
Pick, 82; Hunt v. Hunt, 14 Pick. 374, 
25 AmD 400.° 
N. H.—Rossiter v. Sanaghiaro, 78 
N. H. 484,102 A759. 
N. Y.—White v. Knapp, 8 Paige 
Bead Rockwell v. Hobby, 2 Sandf. 
ey 


ye Oh Goes v. Shiras, 1 Cine. Super. 

Eng.—Woodruff v. Mills, 20 U. Cc. 
Qn Bir bl. 

{a] Advancing money for an as- 
signment to a third person consti- 
tutes the person making the ad- 
vanees the equitable assignee, and 
he cannot treat the transaction as a 
loan so as to charge such third per- 
son with liability “for advanees and 
disbursements. Jacobs v. Cianimino, 
147 App. Div. 518, 182 NYS. 283. 

4°. See cases supra notes 40,, 41. 

“Payment of the debt secured in 
a mortgage may operate either as a 
discharge or an assignment, as may 
best serve the purposes of justice; 
and that he who pays the debt as as- 
signee may consider it as a lien on 
the land, so far_as justice may re- 
quire, in the same manner as if the 
debt had actually been assigned.” 
Wilson v. Kimball, 27 N. H. 300, 307. 

[a] Evidence of intention. — 
“Whether a given transaction shall 
operate aS a payment, which satisfies 
and discharges the trust deed, or as 
an assignment, which keeps it alive, 
does not depend so much upon’ the 
language used, description of the act 
done, aS upon the relations subsist- 
ing, or that spring up, between the 
party advancing the money and oth- 
ers who had, or have, acquired in- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


equity of redemption,*® or a judgment creditor or 
Junior mortgagee,*+ and it is true also where the 

erson making the payment has no interest in the 
premises but clearly intends thereby to acquire 
one,** as in the case of a purchase at a void fore- 
closure sale, whether the sale was made in the 
ordinary statutory proceeding for foreclosure,*® or 
in the attempt to execute a power of sale contained 
However, where the payment 
e*8 or the money is advanced*? by one who 
d to satisfy the mortgage debt, an equitable 
assignment is not effectuated, in the absence of a 
clearly expressed intention therefor, and one that is 


in the mortgage.** 
is m 
is bo 


terests in respect to the property.” 
Nestor v. Davis, 100 Miss. 199, 206, 
56 S 3847. 

43. Ark—Walker v. Mathis, 128 
Ark. 317, 194 SW 702. 

Tll.—Stiger v. Bent, 111 Ill. 328. 

Mass.—Gleason v. Dyke, 22 Pick. 
390. 

_ N. Y.—Union Bank v. Schneider, 
147 App. Div. 1, 131 NYS 738; Van- 
derkemp. v. Shelton, 11 Paige 28. 

Vt.—Wheeler v. Willard, 44 Vt. 
640: Walker v. King, 44 Vt. 601. 

Wis.—Moore v. Cord, 14 Wis. 213. 

“Tt is, also, a well-settled rule in 
equity that. where a_ subsequent 
owner of the equity of redemption 
(Gif not the mortgagor) pays a prior 
mortgage, the payment shall never 
operate as an extinguishment of the 
first mortgage to the prejudice of 
any existing rights of the purchaser, 
but the transaction will be treated 
simply and purely as an assignment 
of the first mortgage.” Walker v. 
Mathis, 128 Ark. 317, 321, 194 SW 
702, 708. 

fa] Redemption by one of joint 
owners.—Where land encumbered by 
a mortgage is owned by joint tenants 
or tenants in common, and one of 
them redeems the property from. a 
foreclosure by paying the entire 
amount due, he is entitled to hold 
the mortgage as an equitable as- 
signee, for the purpose of compelling 
the others to contribute to his reim- 
pbursement, or to enable him to ob- 
tain the whole title to the property 
if they decline to do so. Hubbard v. 
Ascutney Mill-Dam Co., 20 Vt. 402, 
50 AmD 41. 

Effect of equitable assignment to 
owner of equity of redemption see 
infra 709. 

; 44. So. S.—U. S. Bank v. Peters, 13 
Pet. 123, 10 L. ed. 89; Dodge v. Ful- 
ler, 48 Fed. 347, 2 Flipp. 603. 

Cal.—Swift v. Kraemer, 13 Cal. 
526, 74 AmD 603. 

Tll.— Ebert v.. Gerding, 116 Ill. 216, 
6B NE 591; Tyrrell v. Ward, 102 Hl. 
29: Pursley v. Forth, 82 Ill. 327; Ball 
vy. Callahan, 95 Ill. A. 615 [aff 197 Ill. 
318, 64 NE 295]. : 

Mass.—Rochford v. Atkins, 213 
Mass. 368, 100 NE 669. 

N. H.—Bacon v. Goodnow, 59 N. H. 
415. 

N. Y¥.—Twombly v. Cassidy, 82_N. 
Y. 155; Magilton v. Holbert, 52 Hun 
444, 5 NYS, 507. 

Vt.—Ward v. Seymour, 51 Vt. 320. 

45. Couch v. Bryan, 209 Ala. 13, 
95 S 377; Arnett v. Willoughby, 190 
Ala. 530, 67 S 426; and cases infra 
‘note 46. i 

“Where one who, though having no 
previous interest and being under no 
obligation, pays off a mortgage or 
advances money for its payment at 
the instance of the mortgagor, and 
for his benefit, such person is in no 
true sense a stranger and volunteer, 
but is, under the doctrine of equitable 
assignment, entitled to be subrogated 
to the lien of said mortgage for re- 
imbursement of the amount paid 
thereon.” Arnett v. Willoughby, 190 
Ala. 530, 535, 67 S 426. 

46. Ark.—Swift v. Ivery, 147 Ark. 
141, 227 SW 600. 

IlBruschke v. Wright, 166 Ill. 
183,°46 NE. 813, 57 AmSR 125. 

Ind.—Muir v. Berkshire, 52 Ind. 
149. 
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mortgagor.®! 


Teena ae v. Robertson, 34 Md. 
N. Y.—Ketcham v. Deutsch, 211 N. 
Y. 85, 105 NE 85; Townshend v. 
Thomson, 139 N. Y. 152, 34 NE 891; 
Dalton v. Smith, 86 N. Y. 176; Robin- 
son v. Ryan, 25 N. Y. 320; Lunny v. 
McClellan, 116 App. Div. 473, 101 
NYS 812; Wing v. Field, 35 Hun 617; 
Ross v. Boardman, 22 Hun 527; Smith 
v. Gardner, 42 Barb. 356; Titcomb v. 
Fonda, ete., R. Co., 38 Mise. 634, 78 
NYS 226; Kellogg v. Dennis, 38 Misc. 
82, 77 NYS 172; Jackson v. Bowen, 7 
Cow. 13. 

S. C.——Stoney  v.'sShultz;|*10 «SG 
Eq. 465, 27 AmD 429. 

S. D.—Cooper v. Harvey, 21 S. D. 
470 113) NW 2717. 

“The purchaser on the foreclosure 
of the mortgage who enters into pos- 
session becomes, as to those whose 
rights have not been cut off by the 
foreclosure, an assignee of the mort- 
gage and a mortgagee in possession.” 
Lunny v. McClellan, 116 App. Div. 
473, 476, 101 NYS 812. 


47. Taylor v. West Alabama Agri- 
cultural, ete., Assoc, 68 Ala. 229; 
Holmes v. Turner’s Falls Co., 142 


Mass. 590, 8 NE 646; Roff v. Miller, 
189 Mich. 558, 155 NW» 517; John- 
ston Land Co. v. Mitchell, 29 N. D. 
510, 151 NW 23, 

[a] Estoppel.—The person who 
attempted to make the invalid sale, 
as alleged personal representative of 
the deceased mortgagee, cannot have 
the benefit of the rule. Hayes v. 
Lienlokken, 48 Wis. 509, 4 NW 584. 
. 48. Cal—Dodds v, Spring, 174 
Cal. 412, 163 P 351. 

Ill.—Cox v. Garst, 105 Ill. 342. 

Ind.—Bunch v. Grave, 111 Ind. 351, 
12 NE 514. 

Iowa.—Johnson v. Walter, 60 Iowa 
315, 14’°NW 325. 


Me.—Peaks v. Dexter, 82 Me. 85, 
LOVA 100. 
Mass. — Wadsworth v. Williams, 


100 Mass. 126; Haton v. Simonds, 14 
Pick. 98. 
Mich.—Jerome v. Seymour, 


357: 
Starke, 


Miss.—Lewis v. 

0. 

Mo.—Wonderly v. Giessler, 118 Mo. 
A. 708, 983 SW 1130. 

N. J.—Denton vy. Cole, 30 N. J. Eq. 
244 [aff 30 N. J. Eq. 7321. 

N. Y.—Tice v. Annin, 2 Johns. Ch. 
125: 

Pa.—Dollar Sav. Bank v. 
87 Pa. 491; Cooley’s App., 
401. 


Harr. 


18 Miss. 


Burns, 


1 Grant 

S. C.—Fretwell v. Branyon, 67 S. 
©2595, 450SH 157: 

Vt.—Willson v. Burton, 52 Vt. 394. 

W. Va.—Bier v. Smith, 25 W. Va. 
830. 

Wis.—Pelton v. Knapp, 21 Wis. 63. 

Ont.—Leitch v. Leitch, 2 Ont. L. 
233, 21 CanLTOceNotes 496. 

[a] If the purchaser of the equity 
of redemption has assumed the pay- 
ment of the mortgage debt, or other- 
wise made himself personally liable 
for it, his payment of the amount of 
the debt will generally be held to 
work an extinguishment of the mort- 
gage. Northwestern Nat. Bank v. 
Stene, 97 Iowa 183, 66: NW _ 91; 
Fouche v. Delk, 83 Iowa 297, 48 NW 
1078; Johnson v. Walter, 60 Iowa 315, 
14 NW 325; Byles v. Kellogg, 67 
Mich. 318, 34 NW 671; Jerome v. 


{§ 693] c. Compelling Assignment. 
bly entitled to a mortgage will generally receive aid 
of a court of equity to compel a transfer of the 
mortgage or a formal assignment thereof,®? and al- 
though the right to an assignment is not a concomi- 
tant of the right to redeem,°* where upon redemption 
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compatible with the rights of third persons; and 
the same is true where the payment is made by a 
stranger who apparently has no intention of taking 
an interest.in the premises,°° as for example where 
the mortgage is paid by a third person at the pro- 
curement of, and with money furnished by, the 


One equita~ 


Seymour, Harr. 357; Lewis v. Starke, 
18 Miss. 120; Wonderly v. Geissler, . 
118 Mo. A. 708, 983 SW 1130; Fretwell 
v. Branyon, 67 S. C. 95, 45 SH 157; 
Willson v. Burton, 52 Vt. 394; Con- 
verse v. Cook, 8 Vt. 164; Bier v. 
Smith, 25 W. Va. 830; Leitch v. 
Leitch, 2 Ont. L., 233, 21 CanLTOce 
Notes 496; Blake v. Beaty, 5 Grant 


Ch. (Ont.) 359. 
49. Burnham v. Dorr, 72 Me. 198, 
201; Brown v.. Lapham, 3 Cush. 


(Mass.) 551. 

“If the money is advanced by one 
whose duty it is, by contract or oth- 
erwise, to pay and cancel a mortgage, 
and relieve the mortgaged premises 
of the lien, a duty in the proper per- 
formance of which others have an 
interest, it shall be held to be a re- 
lease, and not an assignment, al- 
though in form it purports to be an 


assignment.” Burnham y. Dorr, 
supra. 
5@. Booker v. Anderson, 35 Ill. 66; 


Ellsworth v. Lockwood, 42 N. Y. 893. 
McMillan v. McMillan, 23 Ont. 351; 
and cases infra note 51. 


51. Ala.—Arnett v. Willoughby, 
190 Ala. 530, 67 S 426. 
-lowa.—Byington vy. Fountain, 61 
Iowa 512, 14 NW 220, 16 NW _ 534. 


Kan.—Kingsley v. Purdom, 53 Kan. 
56.7 86). Be 814, 

Mich.—Wright v. Patterson, 45 
Mich. 261, 7 NW 820; Nichols v. Lee, 
10 Mich. 526, 82 AmD 57. 

N. J.—Shepherd v. McClain, 18 N. 
J. Haq. 128. 

U 241 


52. : 
Fed. 603. 

Ala.—Couch v. Bryan, 209 Ala. 13, 
95,08) 87%. 

Mass.—Morris vy. Bacon, 123 Mass. 
58, 25 AmR 17. 

N. H.—Holt sv. 
Bank, 62 N. H. 551. 


S.—In re Friedman, 


Penacook Sav. 


N. Y.—Twombly v. Cassidy, 82 N. 
Y. 155; Elsworth v. Lockwood, 42 
N. Y. 89; Manilla Anchor Brewing 


Co. v. Raw Silk Trading Co., 163 App. 
Div. 30, 148 NYS 119; ‘Bayles v: 
Husted, 40 Hun 376; Platt v. Brick, 
35 Hun 124; Johnson v. Zink, 52 
Barb. 396 [aff 51 N. Y. 333]; Dauchy 
v. Bennett, 7 HowPr 375; Mount v. 
Suydam, 4 Sandf. Ch. 399. ; 

Pa.—Hopkins Mfg. Co. v. Ketterer, 
237 Pa. 285, 85 A 421, AnnCas1914B 
558; Lyon’s App., 61 Pa. 15; Weimer 
v..Karch, 5 Pa. Co. 203. ‘ 

Ont.—McCormick v. Cockburn, 31 
Ont. 436, 20 CanUTOccNotes 178; 
Simpson y. Corbett, 10 Ont. A. 32; 
Re Canadian Gas Power, etce., Ltd., 
5 OntWN 43, 25 OntWR 51. 

[a] Want of clean hands will bar 
relief to plaintiff, where it appears 
that he assigned the mortgage in 
trust for himself so as to defeat the 
satisfaction of a judgment against 
him. Dressel v. Hanser, 101 Misc. 
574, 168 NYS 542. 


53. Ill—Handley v. Munsell, 109 
Tl 362: 

Me.—Lumsden v. Manson, 96 Me. 
357. b2 LAGS. 

Md.—Shirk v. Cornell, 136 Ma. 
B32) 0 as fy it Ue: 13 hy fe 

Mass.—Lamb v. Montague, 112 


Mass. 352; Butler v. Taylor, 5 Gray 
455. 

N. Y.—Ellsworth v. Lockwood, 42 
N. Y. 89; Hover v. Hover, 21 App. 
Div.- 565; 48 NYS-395 [aff-155 NAY, 
666 mem, 49 NE 1098 mem]. 
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flis rights of the Boece can best be adjusted by 
means of an assignment, equity will make a decree 
therefor,>+ unless an injustice would thereby be 
worked on innocent third persons.°® 

[§ 694] C. What Law Governs.*® 
the parties to an assignment of a mortgage are 
‘determined by the law “of the place where the as- 
signment was made;*? but in matters of procedure 


R. I—Holland vy. Citizen’s Sav. 
Bank, 16 R. I. 734, 19 A 654, 8 LRA 


bos. 

Ont.—Muttlebury v. Taylor, 22 
Ont. 312; Gooderham v. Traders 
Bank, 16 Ont. 438; Rogers v. Wilson, 
E27 ROntae res vas 

[a] A mortgagor (1) cannot as a 
matter of course compel an assign- 
ment to himself, upon payment of 
the mortgage debt, his right being 
generally confined to a satisfaction 


of the debt. Gooderham v. Traders 
Bank, 16 Ont. 438. (2) Nor can he 
demand that the assignee receive 


payment of a third person and as- 
sign. the mortgage to such person. 
Gilpin v. Brooks, 226 Mass. 322, 115 


NE 421; McCulla v. Beadleston, 17 
RT. 20, ZO PAY TAs 
[b] A junior mortgage is not 


entitled to an assignment of the 
mortgage merely in virtue of his 
redemption thereof. Bigelow Vv. 
Cassedy, 26 N. J. Eq. 557; Bishop v. 
Ogden, 9 Phila. (Pa.) 524. 

54. Roff v. Miller, 189 Mich. 558, 
155 NW 517; Twombly Vv. Cassidy, 
82° N. Y. 155; Manilla Anchor Brew- 
ing Co. v. Raw Silk Trading Co., 163 
App. Div. 30,148 NYS 119; Hop- 
kins Mfg. Co. v. Ketterer, 237 Pa. 
285, 290, 85 A 421, AnnCas1914B 558. 

“The mortgage is security for the 
indebtedness and furnishes the legal 
means of enforcing payment. When, 
however, the debt is tendered to the 
mortgagee, he must receive it, and 
he is prevented from taking any 
proceedings on the mortgage to col- 
lect. Generally speaking, he is not 
required on receipt of the indebted- 
ness to assign or transfer the mort- 
gage; he can only be required to 
satisfy it. The circumstances how- 
ever may be such that when the debt 
is paid he may be required to assign 
the instrument for the protection of 
the party making the payment. If 
a junior mortgagee, judgment cred- 
itor or other encumbrancer pay a 
prior encumbrance in order to pro- 
tect his own interest in the encum- 
bered estate he will as a general rule 
be subrogated to all the rights of the 
senior encumbrancer, and if neces- 
sary for his protection may compel 
an assignment of the _ security.” 
Hopkins Mfg. Co. vy. Ketterer, supra. 

[a] “The right of a subsequent 
mortgagee to require the assignment 
to himself of a prior mortgage, 
after it has fallen due and before its 
foreclosure, is no longer a question 
in this State.” Roff v. Miller, 189 
Mich. 558, 563, 155 NW 517. 

[b] Am assignee of a term 
years, redeeming a mortgage so 
to protect his estate, may have 
assignment of the mortgage, and re- 
quire the mortgagee to acknowledge 
the assignment. Averill v. Taylor, 
8 N. Y. 44. 

[c] A widow, to protect her dower, 
may compel the assignment of a 
mortgage on redeeming it. Bayles 
v. Husted, 40 Hun (N. Y.) 376 

{[d] Notice to encumbrancers.— 
An assignment of a mortgage which 
does not increase the liens on the 
property may be directed without 
notice to junior encumbrancers. 
Manilla Anchor Brewing Co. v. Raw 
Silk Trading Co., 163 App. Div. 30, 
148 NYS 119. 

55. Bishop v. Ogden, 9 Phila. 
(Pa.) 524; Thompson v. Warwick, 21 
Ont. A. 637, 

[a] Rule applied.—The grantee of 
a remainder in fee after a life estate 
who has assumed the mortgage can- 
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The rights of 


not upon paying it off compel an 
assignment to himself so as to bur- 
den the life estate, but he may effect 
an assignment in such a way that it 
remains an encumbrance on his re- 
mainder in fee. Leitch v. Leitch, 2 
Ont. L, 233, 21 CanLTOccNotes 496. 

56. Generally see Conflict of Laws 
LAC ide De 426 

57. U. S.—Dundas v. Bowler, 8 F. 
Cas. No. 4,141, 3 McLean 397. 


Iowa.—Franklin v. Twogood, 25 
Iowa 520, 96 AmD 73. 
Md.—Kennedy vy. Chapin, 67 Md. 


454, 10 A 248. 
Miss.—Bank of England v. Tarle- 
pee 25 Miss. 173. 


. J.—Frank vy. Morehead, (Ch.) 
31 A 1016. 
N. Y.—Hoyt v. Thompson, 19 N. 


¥. 207. 
N. D.—Cosgrave v. McAvay, 24 N. 
D. 348, 139 NW 693. 


Oh.—Curtis v. Hutchinson, 1 Oh. 
ee (Reprint) 471, 10 WestLJ 

Okl.—Chase v. Commerce Trust 
Co., 101 Okl. 182, 224 P 148. 

Pa.—Dana v. U. S. Bank, 5 Watts 
& 'S..223. 

[a] Where the question is one as 


to the construction of the mortgage 
contract rather than as to the effect 


of the contract of assignment, the 
rule is inapplicable. Whipple v. 
Fowler, 41 Nebr. 675, 60 NW 15 


58. Cosgrave Se McAvay, 24 N. D. 
343, 1839 NW 

59. See eae ‘infra this note. 

[a] Participation agreement. — 
(1) An assignment of a mortgage 
and part of a debt under a partici- 
pation agreement, whereby the mort- 
gage is to secure the assignee as 
senior participant up to the amount 
of his portion of the debt, the sur- 
plus to be applied to the interest of 
the assignor as junior participant, 
and the assignee is given complete 
control over the security, constitutes 
the assignee the absolute owner of 
the mortgage and not a_ trustee 
thereof. Thomas v. Zahka, 181 App. 
Div. 173, 168 NYS 396 [rev 99 Misc. 
333, 164 NYS 1938, and rev on other 
grounds 228 N. Y. 187, 126 NE 707]; 
Clare v. New York L. Ins. Co., 100 
Misc. 308, 166 NYS 647. (2) He may 
exchange or compromise the security 
without giving notice to the junior 
participant. Thomas v. Zahka, su- 
(3) And he is not answerable 
to the junior participant for a fail- 
ure to foreclose the mortgage upon 
the demand of the latter, in the 
absence of a showing that he was 
guilty of bad faith. Clare v. New 
York L. Ins. Co., supra. (4) Where 
the agreement contains a provision 
that the junior participant may not 
assign his interest without the con- 
sent of the senior participant, an 
attempted assignment without such 
consent is a nullity. Clare v. New 
York L. Ins. Co., supra. 

60. Ala.—Federal Land Bank v. 
Branscomb, 218 Ala. 567, 10h S 585. 

Cal.—Parsons v. Fairbanks, 22 Cal. 
343; Hall v. Redding, 13 Cal. 214. 

Conn.—Crosby v. Brownson, 2 
Day 425. 

Del.—Schock v. Lesley, 4 Del. Ch. 


6. 
ne vite —Gilliard y. Johnston, 129 SE 


ind. —Rowe v. Hamberger, 154 Ind. 
604, 57 NE 534 

Iowa.—Harry H. Polk. &"Go., Inc: 
v. Johnson, 165 NW 185. 

Kan. —Briggs v. Latham, 86 Kan. 
206, 13,P 129. 
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the law of the forum will be administered.®® 

[§ 695] D. Operation and Effect—l. In General. 
Except as to the extent to which his rights may be 
affected by particular stipulation or agreement be- 
tween the parties to the assignment,°® the effect of 
a valid assignment of a mortgage is to transfer to 
the assignee all the rights and interests of the as- 
signor,®? although it will not transfer to him any 


Ky.—Stockton vy. Johnson, 6 B. 
Mon. 408. % 

La.—Beatty v. Clement, 12 La, 
Ann, 82. 


Me.—Gardiner v. Gerrish, 23 Me. 


Md.—McCauseland v. Baltimore 
Humane Impartial Soc., 95 Md. 741, 
52, A 918. 

Mass.—MacFarlane v. Thompson, 
241 Mass. 486, 135 NE 869; Marcus 
v. Dyer, 174 Mass. 64, 54 NE 352. 


Mich.—Densmore v. Savage, 110 
Mich. 27,67 NW 1103;' Briggs Vv. 
Hannowald, 35 Mich. 474; Van Vleet 
v. Blackwood, 33 Mich. 334. 

Minn.—Minnesota L. Co. 
Peteler Car Co., 132 Mink tT, 156 
NW 255. 

Miss.—Brown v. Yarbrough, 130 


Miss. 715, 94 S 887. 

Mo.—Rabourn v. Benz, 217 SW 49; 
Hughesville Bank v. Fricke, 215 Mo. 
A. 614, 256 SW 1097. 

Nev.—Ruhling y. Hackett, 1 Nev. 
60 


N. H.—Brown v. Cram, 1 N. H. 169. 

N. J.—Weinberger v. Agricultural 
Ins. te 80ENi Se Li202)..76 AxsS32 

N. Y—Gillig Vv. Maass, 238, Nea 
191; Caryl v. Williams, 7 Lans. 416; 
Severance v. Griffith, 2 Lans.. 38; 
Carpenter v. O’Dougherty, 67 Barb. 
397 [aff 2 Thomps. & C. 427]; Burke 
v. Higgins, 178 App. Div. 816, 166 
NYS 199; Weiss v. Malkin, 200 NYS 


pale 
. C.—Green v. Rodman, 150 N. C. 
18. 63 SE 732. 

Oh.—Paine v. French, 4 Oh. 318. 

Pa.—Dollar Sav. Fund, etc.4:CO. ava 
Bellevue, 230 Pa. 240, 79 A 496. 

Ss. C.—Williams v. Paysinger, 15 
Swicy, Wi. Y 

Tenn.—Union, ete., Bank v. Smith, 
107 Tenn. 476, 64 SW 756. 

Ont.—Jamieson v. London, etc., 
Agency Co., 26 Ont. A.116 [app dism 
30KhCan. TS Ve silk 

[a] Effect on pending foreclosure. 
—A mortgage may be assigned after 
an entry for the purpose of fore- 
closure, and the assignment will not 
of itself stay the foreclosure. Dem- 
ing v. Comings, 11 N. . AG 

[b] Merger of previous debt.—A 
promissory note is merged in an as- 
signment of a bond. and mortgage 
for the same amount: Hall v. Hop- 
kins, 14 Mo. 450. 

[el] Sureties on a mortgage bond 
are not released by the change in 
the ownership of the debt and se- 
curity. Longfellow v. McGregor, 61 
Minn. 494, 63 NW 1032. 

[ad] Mortgagor’s consent to the 
possession of the premises by the 
mortgagee is revoked by the assign- 
ment of the mortgage. Burke _ v. 
Higgins, 178 App. Div. 816, 166 NYS 
199 


[e] Where the assignment is in- 
sufficient to pass the legal title, the 
assignor holds such title in trust 
for the assignee. Bryant v. Damon, 
(Mass.) 564; Crane _ v. 


Assignment of substituted 
mortgage.—Where a mortgage is 
given as a substitute for another, 
which is canceled, and in an action 
by the assignee of the second mort- 
gage, the court permits defendants 
to elect which of the two mortgages 
they will have foreclosed, and they 
elect to have the first one fore- 
closed, equity will treat the assign- 
ment of the second mortgage as 
covering the first one. Conklin v. 
Buckley, 19 Wash. 262,53 P 52.” 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


woe | 


§§ 695-696] 


other estate in the land of which the assignor may 
be seized, nor any independent and after-acquired 
title, whether coming to him by deed, by second 
Where the mortgage debt 
has been paid, or the condition of the mortgage 
otherwise saved, an assignment thereafter made 


mortgage, or otherwise.*+ 


passes nothing at all.°? 


An ostensible mortgage, invalid for want of con- 
sideration, becomes a valid contract for the first time 


upon its assignment.*? 


Assignment of a mortgage to two persons gives 
them equal rights, as joint tenants, in the absence 


of an agreement to the contrary.** 


Assignment as collateral security. Where a mort- 
gage is assigned as collateral security for-a debt, 


61. Barnstable Sav. Bank v. Bar- 
rett, 122 Mass. 172; Weed Sewing 
Mach. Co. v. Emerson, 115 Mass. 554; 
Durgin v. Busfield, 114 Mass. 492. 

[a]. Rule applied.—An assignment 
by a ‘mortgagee, who is at the same 
time a coassignee in bankruptcy of 
the mortgagor’s equity of redemp- 
tion, passes only his interest as 
mortgagee. Southwick vy. Atlantic 
Ee. & M. Ins. Co., 133 Mass. 457. 

62. Flye v. Berry, 181 Mass. 442, 
443, 63 NE 1071; Abbott v. Upton, 19 
Pick. (Mass.) 434. 

“This performance of the condi- 
tion of the mortgage before the note 
became due left the mortgagee with 
no estate in or title to the premises, 
and he could convey nothing by an 
assignment.’ Flye v. Berry, supra. 

63. Billgery v. Ferguson, 30 La. 
Ann. 84; Newark Trust. Co. _v. 
Lackawanna,Inv. Co. 88 N. J. Ea. 
541, 103 A 168; Jacobsen v. Dodd, 32 
N. J. Eq. 403; Viele v. Judson, 82 
IN PY 2 

fa] Rule applied.—A mortgage 
upon land given to secure indorsa- 
tions upon negotiable paper to be 
made by the mortgagee for the 
benefit of the mortgagor becomes op- 
erative only upon the indorsements 
being made; and an assignment of 
such mortgage to a bank before the 
making of the indorse:ents 1S not in 
violation of the Banking Act. Re 
Essex Land, ete., Co., 21 Ont. 367. 

64. Webster. v. Vandeventer, 6 
Gray (Mass.) 428. 

€5. U. S.—In re Falconer Worsted 
Mills, 165 Fed. 637, 91 CCA 609. 

Ala.—Crowson_v. Cody, 209 Ala. 


674, 96 S 875; Hicks v. Dowdy, 202 
Ala. 535, 81 S 37; Amos v. Givens, 
179 Ala. 605, 60 S 829. 

Ida.—Mellen v. Garrett, 25 Ida. 
102; 136 P 437. 
: NES a gs vy. Jones, 65 Ind. 
aly és 

Iowa.—Packers’ Nat. Bank _ v. 


Michener, 183 Iowa 122, 164 NW 206. 


Ky.—Winston v. Spinks, 163 Ky. 
251, 173 SW 753. 
La. —Deering Harvester Co. v. 


Cc. L. Smith Farm Land Dev. Co., 146 
La. 301, 83.S 580. 

Me.—Cutts v. York Mfg. Co., 18 
Me. 190. 

Md.—Dickey v. Pocomoke City 
Nat, Bank, 89 Md. 280, 43 A 338. 

P Mass.—Briggs v. Rice, 130 Mass. 

0. : 

Mich.—Graydon  v. Church, 7 
Mich. 36. 

N. Y.—Matter of Gilbert, 104 N. Y. 
200, 10 NE 148; Hoyt v. Martense, 16 
N. Y. 231; Wormuth) v. | Tracy, 15 
Hun 180; Gutman y. Schreiber, 173 
App. Div. 670, 160 NYS 243 [aff 226 
N. Y. 582 mem, 123 NE 868 mem]; 
Slee v. Manhattan Co., 1 Paige 48. 

N. C.—Smith vy. Godwin, 145 N. C. 
242, 58 SE 1089. 

Porto Rico.—Mato v. Banco Terri- 
torial, 30 Porto Rico 16. 

Ont.—Re Canadian Gas Power, etc., 
Ltd., 5 OntWN 438, 25 OntWR 51. 

“Our opinion then was, and still 
remains, that the assignment is in 
substance a mortgage or pledge of 
the transferred security; that it 
gives to the assignee merely a de- 
feasible title, which ends upon pay- 
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were pledged.®® 
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it amounts to a mortgage of a mortgage,°° and the 
assignor retains the right to redeem or recover the 
securities on payment of the debt for which they 


Assignment of a mortgage for collection operates 
as a transfer of the entire interest of the assignor.®? 


[§ 696] 2. Transfer of Incident Rights—a. In Gen- 


eral. 


ment of the debt, leaving the owner- 
ship in the assignor precisely as if 
no transfer had been made.’ Matter 
wer cae 104 N. Y. 200, 211, 10 NE 


{a] Parol evidence is admissible 
in equity to show that an assign- 
ment of a mortgage, although abso- 
lute in form, was in fact as collat- 
eral security for a debt or loan. 
Winston y. Spinks, 163 Ky. 251, 173 
SW 753; Pond v. Eddy, 113 Mass. 149. 

[b] Mortgagee selling as agent.— 
Where one purchases a mortgage 
with knowledge that the mortgagee 
in selling is acting as the agent of 
the mortgagor, he in effect lends to 
the mortgagor, on the mortgage, the 
amount actually paid therefor. 
Smithers v. Heather, 25 Mich. 447. 

[ec] Pledgee’s duty to transfer at 
owner’s direction.—'l'he assignee of 
a mortgage taken as collateral se- 
curity must, upon the satisfaction of 
his claim, transfer the mortgage in- 
strument in accordance with the 
direction of the absolute owner, and 
to whomsoever the latter specifies. 
Farmers’ Bank v. Blount, 8 F. (2d) 
443; Packers’ Nat. Bank v. Michener, 
183 Iowa 122, 164 NW 206. 

{d] Inapplicability of statute re- 
lating to chattel morvgage.— The fact 
that a mortgage is assigned as col- 
lateral security for a sum less than 
its amount does not make it subject 
to the statutes relating to chattel 
mortgages. Harrison v. Burlingame, 
48 Hun 212, 17 NYSt 905. 


66. Ala.—Crowson vy. Cody, 209 
Ala. 674, 96 S 875. 

Ida.—Mellen y. Garrett, 25 Ida. 
102, 186 P 437. 

Ind.—Compton y. Jones, 65 Ind. 
nly 

Me.—Cutts v. York Mfg. Co., 18 
Me. 190. 

Mass.—Briggs v. Rice, 130 Mass. 


N. ¥.—Sweet v. Van Wyck, 3 Barb. 
Ch. 647. 

[a] Agreement for forfeiture.—A 
mortgagee does not lose his interest 
in the mortgage by assigning it to 
his creditor as collateral security for 
his own debt, although he stipulates 
in the assignment to forfeit all inter- 
est in the mortgage if he fails to pay 
his debt by a certain day, and tails 
to pay it; the agreement for forfei- 
ture amounts to nothing in a court 
of equity. Hughes v. Johnson, 38 
Ark. 285. 

67. Thompson . y. 
etc., Co. 204 Ala. 293, 85 S 388; 
Russum v. Wanser, 53 Md. 92, 97; 
Snyder'v. Snyder, 131 Mich. 658, 92 
NW 3538; Hopkins’ v. Sargent, 88 Vt. 
QT e9 2 WAL 4" 

“The object of the assignment was 
to enable an attorney at law to pro- 
ceed to enforce the collection of the 
mortgage debt; but the assignment 
for this purpose is not in violation 
of the law; being made bona fide and 
for a lawful and valuable considera- 
tion, the legal title was thereby 
passed to the assignee, and with it 
the power to sell under the mort- 


Union Bank, 


gage.’ Russum y. Wanser, supra. 
68. U. S.—-Coonrod v. Kelly, 119 
Fed. 841, 56 CCA 353; Swett v. 


Stark, 31 Fed. 858. 


Except as is otherwise agreed, the assignment 
of a mortgage will invest the assignee with all the 
rights, powers, and equities possessed by the mort- 
gagee at the time of the assignment,°* including the 
benetit of any collateral undertaking, obligation, or 
security which constitutes a part of the mortgage 
security,®® but a contract of a strictly personal na- 


Ala.—Smith v. Lusk, 119 Ala. 394, 
24 S 256; Ward v. Ward, 108 Ala. 
278, 19 S 354. 

Conn, —Bulkley  v. Chapman, 9 
Conn, 5. 

Dak.—Hickey v. Richards, 3 Dak. 
345, 20 NW 428. 

Ga. —Gillespie v. Hunt, 145 Ga. 490, 
89 SE 519. 

Ind.—Rowe vy. Hamberger, 154 Ind. 
604, 57 NE 534. 
yun een v. Ballou, 205 NW 

Kan.—Briggs y. Latham, 36 Kan. 
US dic 2 AO 


La. —Beatty, vs Ciement, 12> ia, 
Ann. 82. 

Me.—Haskell v. Monmouth F. Ins, 
Co., 52 Me. 128. 


Md.—Stratmann v. Haile, 142 Md. 
31, 119 A_ 698. 

Mass. —Ellis v. Sullivan, 241 Mass. 
60, 1384 NE 695. 

Mich.—Holmes  v. Holmes, 129 
Mich. 412, 89 NW 47, 95 AmSR 444, 

Minn.—Minnesota Gtr eee ANY Cosme 
Peteler ‘Car (Co.,, 132-Minn; 277, 256 
NW 235. 

Mo.—Pickett v. Jones, 63 Mo. 195. 
ee ESAGr ole 33 v. Hackett, 1 Nev. 

N. H.—Howard v. Handy, 35 N. H. 
315; Southerin vy. Mendum, 5 N. H. 
420; Brown v. Cram, 1 N. H. 169. 

_N. .J.—Ellerman vy. Chicago Junc- 
Ciony ER. 7elGs, (CO eI ON MO ee oe 
IS DRE: 

N. Y.—Reichert v. Stilwell, 172 
N. Y. 83, 64 NE 790; Slee v. Manhat- 
tan Co., 1 Paige 48. 

N. C.—Green v. Rodman, 150 N. C. 
176, 63 SE 732. 

Oh.—Cincinnati -v. Fogarty, 14 
OhNPNS 599, 602 [cit Cyc]. 

Pa.—Dollar Sav. Fund, etc., Co. v. 
Bellevue, 230 Pa. 240, 79 A 496. 

S.._C—Wright v. Haves, 31 S. C 
Eq. 582. 

S. D.—Brown v. Hall, 32 S. D. 225, 
142 NW 854. 

Ont.—Hoehn v. Marshall, 44 Ont. 
L. 241, 46 DomLR 149. 

Rights enjoyable by assignee of 
monte age see infra §§ 710-730. 

69. U. S.— Thronateeska 
Co. v. Matthews, 277 Fed. 361. 
Beehirae aon v. Underwood, 65 Ala. 


Pecan 


Conn.—Lemmon_ y._ Strong, 59 
Conn. 448, 22 A 2938, 21 AmSR 123, 
12-LRA..2'70. 

Ga.—Gillespie v. Hunt, 145 Ga. 
490, 89 SE 519. 

Ind.—Rowe v. Hamberger, 154 
Ind. 604, 57 NE 534. 

JIowa.—Turnis v. Ballou, 205 NW 
746; Crow v. Vance, 4 Iowa 434. 

Kan.—Briggs y. Latham, 36 Kan. 
205, 13 P 129. 

La.—lIberville Bank, etc, Co. v. 


Dupuy, 139 La: 28, 71.S 206. 
Me.—Haskell v. Monmouth F, Ins. 
Co., 52 Me. 128. 
Mass.—Ellis v. Sullivan, 241 
Mass. 60, 134 NE 695. 
Mich.—Byles v. Lawrence, 35 
Mich. 458. 
Minn.—Longfellow v. McGregor, 
61 Minn, 494, 63 NW 1032. 
£ Nev epee vy. Hackett, 1 Ney, 
N. J.—Ellerman vy. 
tion R., ete., Co., 49 


Chicago June» 
Neds plu. cade 
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ture does not pass with the mortgage,’® nor will the 
rights and benefits dependent upon the possession 
of the legal title pass, unless such title is conveyed 


by the assignment.”? 
[§ 697] b. Power of Sale. 


The power of sale in 
a mortgage will generally pass as a matter of course 
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power was so expressed as to be personal to the 
mortgagee;"* but as a general rule this is true only - 
where the assignment was sufficient to transfer the 


legal title to the mortgaged premises,’* and although 


by the assignment of the mortgage,’* unless the ; 


23° A 287. 

N. Y.—Wilcox v. Campbell, 35 Hun 
254 [aff 106 N. Ye 325, 12 NE 823]; 
Curtis v. Tyler, 9 Paige 432. 

N. C.—Green v. Rodman, 150 N. C. 
176, 63). SHs=732;. Smith’ v. Godwin, 
145 N. C. 242, 58 SE 1089. 

Pa.—Philips v. Lewistown Bank, 
13) Pan oo4s : 

S. C.—Rawls_ v. American Cent. 
Ins. Co: 97 (S.C. 189, 198, 817SE 505 
[quot Cyc]. 

[a] Agreement increasing the 
rate of interest on the mortgage 
debt is enforceable by the assignee 
of the mortgage. Ellis v. Sullivan, 
241 Mass, 60, 1384 NE 695. 

[b] Agreement to assume the 
mortgage debt, if made upon a valu- 
able consideration may be enforced 
by the assignee of the mortgage. 
Wiswall v. Giroux, 70 Colo, 121,.197 
Po759. 

[c] Contract of guaranty (1) 
passes as an incident of the mort- 
gage (In re Forse, 184 Fed. 85; 
Lemmon y. Strong, 59 Conn. 448, 22 
A293; 22 AmSR 123,12 LRA 270; 
Briggs v. Latham, 36 Kan. 205; 13 
P 129; Ellerman v. Chicago Junction 
Re ebCr On Wa QeoNs i, Gate, aoe Ac 
287; Willard v. Welch, 186 N. Y. 564, 
79 NE 1118; Stillman v. Northrup, 
109° Ni Ys" 473; (17° NE “379 -Loverr 
Smith v. Starr, 4 Hun 123, 6 Thomps. 
& C. 387 (app dism 70 N. Y. 155)]; 
Craigs yo Parkis,) 40, 0N.wV¥~ 18151 sL00 
AmD 469; Tucker v. Blaudin, 48 Hun 
439, 1 NYS 842 [aff 125 N. Y. 699, 
26 NE 751]; Alger v. Alger, 83 App. 
Div. 168; ° 82 “NYS 523; Fluck. v. 
Hager, 51) oPal 145974 ol Amb 132), 
(2) unless it was so expressed as-to 
be personal to the mortgagee (Sheer 


a Thamiblepy. a O. uw ho Rep. Nouns: 
709). 
{d] A lien on the amount due 


from an insurance company on ac- 
count of the destruction of buildings 
upon the mortgaged premises passes 
to the assignee of the mortgage. 
Haskell v. Monmouth F. Ins. Co., 52 
Me, 128; Rawls v. American Cent. 
Ins. Co., 97 S. C. 189, 198, 81 SE 505 
[quot Cyc]. 

[e] Right in equity to have the 
mortgage treformed for a _ mistake 
passes to the assignee. Frink v. 
Weal. oir lu. “Al. 621 Rubling) | W. 
Hackett, 1 Nev. 360. 

{f] Waiver of a homestead ex- 
emption made in favor of the mort- 
gagee will inure to the benefit of 
the assignee. Iberville Bank, etc., 
Co. vy. Dupuy, 139 La. 28, 71 S 206. 

{g] The fact that a judgment on 
a mortgage note was not specifically 
declared to be a lien on the premises 
does not prevent it from passing as 
an incident to the mortgage.  Gil- 
lespie v. Hunt, 145 Ga. 490, 89 SE 
519 


{h] The fact that the assignment 
was without recourse does not affect 
the operation of the rule. Weiss v. 
Malkin, 200 NYS 302. 

70. Md.—Taylor v. Carroll, 89 Md. 
32, 42 A 920, 44 LRA 479. 

Mo.—Dolbear v. Norduft, 84 Mo. 
619. 

N. J.—Weinberger v. Agricultural 
Ins. Co., 80 N. J. L. 202, 76 A 343. 

RY Lb —Bradford |v. Kings 18s i 
743, 31 A 166. . 

Ont.—Anderson v. Hanna, 19 Ont. 
58; Re Green, 14 Ont. 697; Re Gil- 
christ, 11 Ont. 537. 

{a] A contract of insurance not 
in terms extended to an assignee of 
the mortgage does not pass with the 
assignment. Weinberger v. Agricul- 
tural Ins. Co., 80 N. J. L. 202, 76 A 
343; Kupfersmith vy. Delaware Ins. 


Co.,. 80,.N, J. be 19d 6 eAD 32 os cage 
Vv. Hartford &. Inst Comber Ne Jestueos: 
Si oieA aw OS: te 

[b] Covenants not available to 
assignee.—(1) A covenant to expend 
labor and money to fill in the mort- 
gaged land was held not to pass by 
the assignment. Peterson y. Reid, 80 
N. J. Eq. 450, 85 A 250. (2) A cove- 
nant for title is not transferred by 
the assignment. Gable v. Scarlett, 
56 Md. 169. (3) A covenant by the 
mortgagor to a third person does not 
inure to the benefit of the assignee. 
Gable v. Scarlett, supra. (4) A 
covenant by a remote assignor to pay 
all sums in default is not available 
by the subsequent assignee. Row- 
land v. Northcott, 24 OntWN 3. 

71. See infra §§ 697, 728. 

72. Ala.—Union Bank, etc., Co. v. 
Thompson, 202 Ala. 537, 81 S 39. 


Dak.—Hickey v. Richards, 3 Dak. 
345, 20 NW 428. 
Ga.—Cross v. Citizens’ Bank, etc., 


Co., 160 Ga. 647, 128 SH 898; Wallace 
v. Commercial Bank, 159 Ga. 388, 125 
SE 845; Hightower v. Haddock, 153 
Ga. 160, 111 SE 413; Ray v. Home, 


ete., Inv., ete; Co,’ 98 Ga. 122, 26 
SE 56. 
Md.—Stratmann v. Haile, 142 Md. 


31, 119 A 698; Thrift v. Bannon, 111 
Ma. 303, 73 A 660; Maslin v. Mar- 
shall, 94 Md. 480, 51 A 85; Barrick 
v. Horner, 78 Md. 2538, 27 A 1111, 44 
AmSR 283; Western Maryland R. 
Land, ete, Co. v. Goodwin, 77 Md. 
271, 26 A 319; Rusum v. Wanser, 
53 Md. 92; Harnickell v. Orndorff, 35 


Md. 341; Dill v. Satterfield, 34 Md. 
52: Berry v. Skinner, 30 Md. 567. 
Mass.—MacFarlane vy. Thompson, 


241 Mass. 486, 135 NE 869;. Union 
Trust Co. v. Hasseltine, 200 Mass. 
414, 86 NE 777, 16 AnnCas 123; 


Holmes vy. Turners Falls Lumber Co., 
150 Mass. 535, 23 NE 305, 6 LRA 283; 
Varnum v. Meserve, 8 Allen 158. 

Mich.—Niles v. Ransford, 1 Mich. 
$88, 51, AmD 95. 

Minn.—Hathorn v. Butler, 73 Minn. 
15, 75 NW 743; Brown v. Delaney, 22 
Minn 349: Morrison v. Mendenhall, 
18 Minn. 232. 

Mo.—Pickett v. Jones, 63 Mo. 195; 
Schelp v. Nicholls, (A.) 263 SW 1017. 

N. H.—Bell v.: Twilight, 22 °N. H. 
500. 

N. C.—In re Sermon’s Land, 182 
Ne Ge 120,108 SH 497, 172A LR 965; 
Weil v. Davis, 168 N. C. 298, 84 SE 
395. , 

S. D.—Brown v. Hall, 32 S. D..225, 
142 NW 854; Woods v. Ely, 7 S. D. 
471, 64 NW 521. 

Ene —Boyd Vv. metrie Ly, He7, ‘Ch: 
385, 14 ERC 760; Young v. Roberts, 
15 Beav. 558, 51 Reprint 655. 

Ont.—Hoehn v. Marshall, 44 Ont. 
L. 241, 46 DomLR 149; Stothers v. 
Borrowman, 38 Ont. L. 12, 11 OntWN 
367; Barry v. Anderson, 18 Ont. A. 
247: Re Bennett, 13 OntWN 131. 

“Such power of sale was a part of 
the security, and as such it passed 
with the mortgage by assignment 
and became available to the as- 
signee.” Brown v., Hall, 32 S. D. 225, 
234, 142 NW 854. 

“Inasmuch as the assignment writ- 
ten on the back of the mortgage and 
under seal transfers both the inter- 
est of the mortgagee and the power 
of sale, as well as the property con- 
tained in the mortgage, such assign- 
ment and deed clearly confer the 
right of foreclosure on the bank, the 


assignes.’” In re Sermon’s Land, 182 
N. C, 122, 129, 108 SEH 497, 17 ALR 
965. 

73. Taylor v. Carroll, 89 Md. 32, 


42 A 920, 44 LRA 479; Re Green, 14 


this restriction is not invariably imposed,” it is at 
any rate agreed that the assignment must have been 


Ont. 697; Anderson v. Hanna, 19 Ont. 
o8; Re Gilchrist. Ii) Ont, ooatecoson 
“The power of sale then in this 
mortgage, is thus expressed: ‘The 
said mortgagee on default of pay- 
ment for two months may, without 
Slving any notice, enter 
lease or sell the said lands.’ That is 
no more than a power personal to the 
original, mortgagee, which can be 
exercised only by him. The assign- 
ment of this mortgage conveys the 
land and transfers the debt to the 
assignee, but does not convey the 
right to sell in this summary way.” 
ne Sect supra. wie = 
a] The omission of the w 
“assigns,” or an equivalent term er 
dicating persons other than the 
mortgagee and his representatives or 
attorney (1) is generally fatal to the 
transferability of the power of sale. 
Dolbear v. Norduft, 84 Mo. 619: 
Bradford v. King, 18 R. k 743, 31 4 
166._ (2) But under a statute au- 
thorizing the mortgagee or any other 
person named in the mortgage to 
exercise the power, an assignee so 
named may do so (Maslin v. Mar- 
shall, 94 Md. 480, 51 A 85), (3) and 
although a corporation is not a 
person’”’ within the meaning of such 
a Statute, and its agent as such 
cannot exercise the power (Chilton 


v. Brooks, 71 Md. 445,.18 A 868) 
(4) Where the agent is specially 
named in the assignment, he may 


ase ie he lanes on behalf of the 
corporation. arroll v. B 
Ma. 174, 88 A 101. SHOPS ite 
% a.—McCook vy. Kenne 
Ga, 93. 90 SE 713. Wes 
ich.—Olcott -v.. Critte 
Mich. 230, 836 NW 41. PREM tee 
inn.—Northern Cattle Co. i 
Munro, 83 Minn. 37, 85 NW 919, 35 
AmSR 444; Sanborn vy. Eads, 8 
Minn. 211, 36 NW 338; Bausman v. 
ely noe ee 197; 36 NW 333, 8 
m ; orrison v. M 
18 Minn. 232. ane se 
N. C.—Kinston First Nat. Bank v. 


Sauls, 183 N. C. 165, 110 SE 865: 
Jones ov. Williams; 1650 No11G 179) 
71 SE 222, 36 LRANS 426; Hussey 


v. Hill, 120 N. GC. 312,26 SE°919, 58 
AmSR 789; Dameron vy. BHskridge, 
104. N. C. 621, 10 SE 700. 

N. D.—Brown v. Comonow, 17 N. 
D. 84, 114 NW 728; Morris y. Mc- 
Knight, 1 N. D. 266, 47 NW 375. 

S. D.—Langmaack v. Keith, 19 S. 
De 51; 1103" NW 210. 

Assignment of mortgage as trans. 
nS A oe title to premises see supra 

Formal requisites of written as- 
signments see infra §§ 680-684. 

75. Clark v. House, 205 Ala. 195, 
87 S 593; Ramsey v. Sibert, 192 Ala. 
176, 68 S 349; Lester v. Walker, 17% 
Ala. 104, 55 S 619; Ward v. Ward, 108 
Ala. 278, 19 S 354; Johnson y. Beard, 
93 Ala. 96, 9 S 535; Martinez v. Lind- 
sey, 91 Ala. 334, 8 S 787; Buell’ v. 
Underwood, 65 Ala. 285; McGuire v. 
Van Pelt, 55 Ala. 344; Bush v. Sher- 
man, 80 Ill. 160; Heath v. Hall, 60 Ill. 
344; Strother v. Law, 54 Ill. 413. 

“An assignment and transfer of 
evidence of debt, so as to entitle the 
assignee or transferee to the ‘money 
thus secured,’ effects to clothe the 
assignee or transferee with the 
mortgagee’s power of sale, created 
by the mortgage, notwithstanding 
the terms of the written assignment 
or transfer are inefficient to carry 
the legal title to the real estate cov- 
ered by the mortgage.’ Lester v. 
Walker, 172 Ala. 104, 106, 55 
319. 


For later cases, developments and changes in the law see cumulati 


ve Annotations, same title, page and note number. 


on and- 
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sufficient to transfer the legal title-to the debt.7® 

[§ 698] 3. Transfer of Title to Premises. 
a mortgagee 1s regarded as vested with the legal title 
to the mortgaged lands," an assignment of the mort- 
gage in due form will operate as a conveyance of the 
premises, where such was the evident intention of 
the assignor,’® but without a written assignment 
purporting to act upon the land the legal title does 
On the other hand,’ in a jurisdiction 
where a mortgage is held to be nothing more than a 
hen,®° the ownership of the legal title to the prem- 
ises is unaffected by an assignment of the mort- 


not pass.7? 


gage.§! 


[§ 699] 4. Warranty Implied by Assignment. 
The assignment of a mortgage for value implies 


76. See cases infra this note. 

[a] In Illinois (1) the transfer of 
the mortgage without a due transfer 
of the evidence of the debt will not 
carry the power of sale. Sanford v. 
Kane, 183. 11.199, 24 NE. 414,23 
AmSR 602, 8 LRA_ 724; Flower v. 
Elwood, 66 Ill. 438; Wilson v. Spring, 
64 Ill. 14; Mason v. Ainsworth, 58 
Tll. 163: Hamilton v. Lubukee, 51 Ill. 
415, 99 AmD 562; Olds v. Cummings, 
31 Ill. 188; Pardee v. Lindley, 31 Ill. 
174, =38" Amb? "219. (2) - But “such 
power has been held to pass where 
the legal title to the obligation, and 
hence to the mortgage as a security, 
was transferred. Bush v. Sherman, 
80 Ill. 160; Heath v. Hall, 60 Ill. 344; 
Strother v. Law, 54 Ill. 413. 

77. See supra § 1. : 

78. Ala.— Thompson Vv. Union 
Bank, etc., Co., 204 Ala. 293, 85 S 
388: Carter v. Smith, 142 Ala. 414, 
38 S 184, 110 AmSR 36. . 

Ga.—Cross v. Citizens’ Bank, eic., 
Co.. 160 Ga. 647, 123 SE 898 


Me.—Wiley v. Williamson, 68 Me. 
vee 

Md.—Russum v. Wanser, 53 Md. 
92. 

Mass.—Barnes v. Boardman, 149 


106, 21 NE 308, 3 LRA 785; 
26, 7. AmD 
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Mass. 
Hills v. Eliot, 12 Mass. 
26. 

Bee es oer whe 
Mo. 465, 224 S : 

N. H.—Warren v. Hayes, 74 N. H. 
855, 68 A 193; Hoitt v. Webb, 36 N. 
Hi. 158. 

N. C.—In re Sermon’s Land, 182 
N. C. 122, 108 SE 497, 17 ALR 965. 
Pa.—Pryor v. Wood, 31 Pa. 142. 
Ont.—Moran v. Currie, 8. U. C.-C.’ P. 


Garringer, 


“The assignment in question not 
only transfers and assigns the mort- 
gage, but, having been made after 
the law day of the mortgage and 
being duly acknowledged, operates 
as a conveyance of the legal title to 
the land. It is so worded as to 
evince an intention that it should 
operate as a conveyance of the land. 
Union Bank, etc., Co. v. Thompson, 
DOL. lar Dol. DoOa ol oo.n 

[a] Ru'e applied.—An assignment 
of “the within security deed, to- 
gether with all right, title, and in- 
terest we may have in the property 
described therein,” written on the 
back of the deed, although referring 
to the deed itself for a description 
of the property was sufficient to 
transfer the legal title to the land 
and to authorize the transferee to 
exercise all of the remedies of the 
assignor or transferor for enforcing 
collection of the debt. Hightower v. 
Haddock, 153 Ga. 160. 111 SE 4138. 

[b] Inferring intention.—(1) In 
determining whether the instrument 
of assignment evidences an intention 
to pass the title in the land, the en- 
tire instrument must be considered. 


Weil v. Davis, 168 N. C. 298, 84 SE 


395. (2) And the form of expres- 
sion is immaterial where the mean- 


ing is made clear. Weil v. Davis, 
supra. 
{[c] A mortgagee in possession as 


disseizor may convey the legal title 
to the land, although as grantee in 
a deed defective for want of seal his 
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a warranty that it is a genuine instrument, and to 
that extent that it is a valid and subsisting secu- 
rity;*? but there is no implied warranty that the 
mortgage: debt is collectable, or that the mortgagor 
is solvent,** nor does the assignment import a war- 
ranty that the mortgage is a first lien on the 


A pledgee of a mortgage, assigning it at the diree- 
tion of the absolute owner, does not impliedly war- 
rant its genuineness.*® 

[§ 700] 5. Priorities—a. Assignee and Lienor. 
The mortgage in the hands of the assignee takes 


precedence over a hen which attached prior to the 


title was insufficient. 
216 Mass. 440, 103 NE 1023. 

79. Ala—Barron v. Barron, 122 
Ala. 194, 25 S 55; Farley v. White- 
head, 63 Ala. 295. 


Bon v. Graves, 


Ga.—Henry v. McAllister, 93 Ga. 
667, 20° SE 66. 
Iowa.—McClelland v. Snouffer, 194 


Iowa 1387, 189 NW 808. 
earns ES OS v. Harris, 102 Mass. 

Mo.—Bailey v. Winn, 101 Mo. 649, 
12 SW 1045. 

N. C.—Kinston First Nat: Bank v. 
Sauls} 18350N." GC. “165.2 110- Sis. 865: 
Parrott v, Hardesty, 169 N. C. 667, 
86 SE 582; Hayes v. Pace, 162 N. C. 
288, 78 SE 290; Jones v. Williams, 
LOL IN., Cult oe (id SH 22259316 “LRANS 
426; Collins v. Davis, 132 N. C. 106, 
43 SE 579; Hussey v. Hill, 120 N.C. 
ol2, 26) OSE 919s 58) Amis Ri 7 So's 
Dameron v. Eskridge, 104 N. C. 621, 
10 SH 700; Williams v. Teachey, 85 
NeCr 402% 

Eng.—In re Beachey, [1904] 1 Ch. 

“A mere assignment of a mort- 
gage in terms which do not profess 
to act upon the land does not pass 
the mortgagee’s estate in the land, 
but only the security it affords to 
the holder of the debt.” Hayes. v. 
Pace, 162 N. C. 288, 292, 78 SE 290. 

“A transfer of the debt by the 
grantee does not, in the absence of a 
conveyance, pass to the transferee 
title to the land.’’ Clark v. Havard, 
122 Ga. 273, 275, 50 SE 108. 

[a] Rule applied.—An _  indorse- 
ment on a mortgage which recites 
“for value received and without re- 
course, I hereby transfer this mort- 
gage and the debt it secures,” is not 
sufficient to pass legal title to land. 
Barron v. Barron, 122 Ala, 194, 197, 
25 S 55. 

[b] If the assignment is by parol, 
the legal title to the debt and the 
premises remains in the assignor. 
Buckheit v. Decatur Land Co., 140 
Ala. 216, 37 S 75. 

[c] Im Tllinois the legal title to 
the land cannot in any event pass by 
assignment. Peacock v. Phillips, 247 
fll. 467, 93 NE 415, 32 LRANS 42; 
Dempster v. West, 69 Ill. 613; Cory 
v. Pullen, 204 Till. A. 590. 

80. See supra § 3. 

81. U. S.—Cottrell v. Adams, 6 F. 
Cas. No. 3,272, 2 Biss. 351. 

Cal_—Johnson y. Razy, 181 Cal. 
342, 184 P 657. 

N. Y.—Watkins v. Vrooman, 51 
Hun 175, 5 NYS 172 [rev on other 
ereund's. 123 \N. “Y.) 214,025 NE 3227 
Jackson v. Myers,-11°- Wend. 533. 

Wis.—Wright v. Sperry, 21 Wis. 
331. 

Can.—Kearney v. Creelman, 14 
Can: «S., Ca oe a 

“A mortgage lien is not an interest 
in the property but a mere lien 
thereon. A transfer of the mort- 
gage does not transfer title to the 
land mortgaged.” Johnson vy. Razy, 
181 Cal. 342, 344, 184 P 657. 

82. Cal.—Hale v. Pendergrast, 42 
Cal, “A. 104,.183 P 833. 

JIowa.—Waller v. Staples, 107 Iowa 
738. 77 NW 570; Farmers’ Nat. Bank 
v. Fletcher, 44 Iowa 252. 

N. Y.—Ross v. Terry, 63 N. Y. 


assignment but subsequent to the execution of the 
mortgage,®® provided such assignee was a bona fide 


613; Andrews v. Gillespie, 47 N. Y. 
vate Whitney v. Kinney, 7 Johns. Ch. 

4. 

N. C.—Smith v. Godwin, 145 N: C. 
242, 58 SH 1089. 

Pa.—Koch v. Hinkle, 35 Pa. Super. 
421; Lieberman v. Reichard, 7 North. 
Cor 237% : 

S. C.—Hall v. Latimer, 81 S. C. 90, 
61 SE 1057. 

Wis.—Rogers v. Cross, 3 Pinn. 36, 
3 Chandl. 34. 

Que.—Lamarche vy. 
RevLegNS 237. 

[a] Rule applied.—Where a mort- 
gagee assigns a ‘mortgage that had 
already been paid to another, he be- 
comes liable to the assignee for the 
amount of the mortgage, on the legal 
principle that the vendor of a chattel 
impliedly warrants a title to it, and 
that it is in effect the thing it pur- 
ports to be. Koch vy. Hinkle, 35 Pa. 
Super. 421. 

[b] Usury—(1) On a sale and 
assignment of a note and mortgage, 
without representations as to the 
legality of the securities, there is no 
implied warranty as to the origin of 
the debt or that it is free from 
usury. Littauer v. Goldman, 72 N. Y, 
506, 28 AmR 171; Buehler v. Pierce, 
70 App. Div. 621,75 NYS 1120 [rev 
on other grounds 175 N. Y. 264, 67 
NE 573]. (2) But it is otherwise 
if the assignor was versonally con- 
cerned in the making of the note and 
mortgage, and in the unlawful acts 


Bourbeau, 27 


which vitiated them. Ross sv. 
Merry ceOo: aNat Vice -Olo. 
{c] Extent of  warranty.—The 


implied warranty inures to the bene- 
fit of the immediate assignee only; 
it does not extend to a remote pur- 
chaser of the mortgage. Wright v. 
Day, 59 Misc. 76, 111 NYS 1105. 

83. Haber v. Brown, 101 Cal. 445; 
ee P 1085; French v. Turner, 15 Ind. 

84. Collier v. Miller, 62 Hun (N. 
Ws): 99; AGEN YS 6c0 [alia don Neyo saa 
33 NE 374]. 

85. Packers’ Nat. Bank v. Miche- 
ner, 183 Iowa 122, 164 NW 206. 

86. U. S.—Converse v. Michigan 
Dairy Co., 45 Fed. 18. 

Ala.—Martinez v. Lindsey, 91 Ala. 
334, 8 S 787. 

Cal. Burrows v.  Durflinger, 45 
Cal. A. 366, 187 P 752 (recognizing 
rule). 

Ga.—Milner v. Wellhouse, 148 Ga. 
275, 96 SE 566. 

Ind.—Simmons v. Meyers, 61 Ind. 
A. 4038, 112 NE 31 (recognizing rule). 


Iowa.—Farmers’ Nat. Bank vy. 
Fletcher, 44 Iowa 252. 
Ky.—Willis v. Vallette, 4 Metc. 


186. 


Mass.—Hulsman v. Whitman, 109 
Mass, 411. 

Mich.—Barnum v. Phenix, 60 
Mich. 388, 27 NW 577. 

Nebr. — Holladay v. Rich, 93 


Pies: 491, 140 NW 794 (recognizing 
rule). 
N. J.—Sprague v. Drew, (Ch.) 6 A 


307. 

yer Y.—Rice v. Dewey, 54 Barb. 
N. C.—Jones v. Williams, 155 N. C. 

179, 71 SE 222, 36 LRANS 426 (rec- 

ognizing rule). 
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purchaser for value;®’ and it takes precedence over 
a lien which attached subsequent to the assign- 
ment,®® although the assignment was not recorded,*® 
provided the mortgage itself was duly recorded.®° 
However, a lien which arose before the execution 
of the mortgage, and had priority over it, will retain 
its priority although the mortgage has been trans- 
ferred to a ‘bona fide assignee,®! and, conversely, 
where such lien was inferior to the mortgage, the 
assignee will have the preference, although he knew 


of its existence.?2 
[§ 701] 
Junior Encumbrancer. 


assignor’s waiver thereof.®® 


N. D.—Quaschneck vy. Blodgett, 32 
N. D. 608, 156 NW 216 (recognizing 
rule). 

Oh.—Grant v. Ludlow, 8 Oh. St. 1; 
Williams v. Queen City Homestead 
Covmon, Oh. Cit sere. 43:3. 

Pa.—Moore’s App., 7 Watts & S. 
Zoe McCurdy v. Johnson, 2 WklyNC 


S. D.—Frederick v. Nuzum, 38 S. D. 
72,160 NW 65. 

Tex.—DeBruin v. Santo Domingo 
Land, etce., Co., (Civ. A.) 194 SW 
654; Smith’ v. Smith, 23 Tex. Civ. A. 
304, 55 SW 541 

Utah. —Fowers v. Lawson, 56 Utah 
420, 191 P 227 (recognizing rule). 

Wash.—Barker v. Pfund, 80 Wash. 
143, 141 P 327 (recognizing rule). 

Wis.—Clason vy. Shepherd, 6 Wis. 
369 (recognizing rule). 

B. C.—Great West Permanent Loan 
Co. v. National Mortg. Co., 26 B. C. 
566, 45 DomLR 751,- [1919] 1-West 
Wkly 788. 

N. S.—Conrad y. Corkum, 35 N. S. 
288, 5 BRC 271 (recognizing rule). 

{a] Judgment lien.—Cutler  v. 
Clementson, 67 Fed. 409; Converse 
v. Michigan Dairy Co., 45 Fed. 18; 
Martinez v. Lindsey, 91 Ala. 334, 8 
S 787; Updegraft v. Edwards, 45 
Towa 513; Farmers’ Nat. Bank v. 
Fletcher, 44 Iowa 252; Buckwalter 
v. Bartlett, 10 Ky. Op. 747; Barnum 
v. Phenix, 60 Mich. 388, 27 NW 577; 
Danbury v. Robinson, 14 N. J. Ea. 
213, 82 AmD 244; Lambertsville Nat. 
Bank v. Boss, (Ch.) 18 A 18; Wallach 
v. Schulze, 22 App. Div. 57, 47 NYS 
936; Fasholt v. Reed, 16 Serg. & R. 
(Pa.) 266; Moore’s App. 7 Watts & 
S) (ea,)) 298. (the; fact” that the 
mortgagee guaranteed the payment 
of the judgment before giving the as- 
signment does not affect the as- 
signee’s right of preference over the 
judgment creditor). 

[bob] Mechanic’s lien.—Milner  v. 
Wellhouse, 148 Ga. 275, 96 SE 566; 
DeBruin v. Santo Domingo Land, etce., 
Co., (Tex. Civ. A.) 194 SW 654. 

87. See cases infra this note. 

{a] Assignee shown to have had 
notice of lien.—Simmons v. Meyers, 
61 Ind. A. 4038, 112 NE 31;, Pickering 
v. Beckner, 48 SW 148, 20 Kyl 1060; 
Metison v. Churchill, 5 Dana (Ky.) 
333; Seymour v. McKinstry, 106 N. 
Yad 330, 12 NE 348, 14 NE 94; Mur- 
dock v. Hitchcock, 37 Misc. 442, 75 


NYS 7825 Jones. v. Williams, 155 
Ne C. 179, 71 SE 222, 36° URANS 
a Quaschneck v. Blodgett, 32 N. 


603, 156 NW 216; 
Homer Syndicate, (Tex. Civ. A.) 274 
SW 323; Fowers v. Lawson, 56 Utah 
420, 191 P PATE Barker v. Pfund, 80 
Wash. 143, 141 P R27. 

[b] Want of “cousideration for 
assignment shown. —“dolladay v. 
Rich, 93 Nebr. 491, 140 NW 794, 92 
Nebr. 91, 137. NW 988; Jeterson vy. 
ReideaeuN. de Hq. 37-7. 74 A 662; 
Frederick v. Nuzum, 38 8. D. 72, 160: 


b. Assignee of Senior Mortgage and 
A first mortgage in the 
hands of the assignee retains its priority over a 
junior mortgage taken before the assignment,°®* un- 
less his mortgage was invalid,®* or he agreed to 
waive his right to priority,®® or had notice of his 
However, the mort- 
gagor,®’ or a purchaser of the equity of redemption 


Creager _v.- 


MORTGAGES 


Mortgage. 


NW 65. 

Essentials of bona fide purchase 
see infra §§ 716-718. 

83. Economy Sav. Bank v. Gor- 
don, 90 Md. 486, 45 A 176, 48 LRA 
63; Home Bldg. Assoc. v. Clark, 43 
Oh. St. 427, 2 NE 846; York v. Rob- 
bins, (Tex. Commn. A.) 255 SW 720 
[rev (Civ. A.) 240 SW 603]; Ameri- 
can Sav. Bank, etc., Co. v. Helgesen, 
Cea Bus 54, 116 P 837, AnnCas1913A 


89. Miller v. American Sav. Bank, 

S08 Co., 118 Wash. 243, 205 P 388. 
90. Home Bldg. Assoc. v. Clark, 
43 Oh. St. 427, 2 NE 846. 

91. Union College v. Wheeler, 61 
N. Y. 88; Schafer v. Reilly, 50 N. Y. 
61; Stephens v. Weldon, 151 Pa. 520, 
25 A 28; Gordon y. Deavitt, 80 Vt. 
59, 78 A 113. See also infra § 702. 

92. Bartlett v. Varner, 56 Ala. 
580; Mitchell v. Koch, 175 Ind. 666, 
95 NE 231; Landigan v. Mayer, 32 
Or... 245, 51 P 649, 67.AmSR 6521; 
Johnson y. Masterson, (Tex. Civ. A.) 
193. SW. 201° 


93. Cal.—Burrows v. Durflinger, 
45 Cal. A. 366, 187 P 752 (recogniz- 
ing rule). 


N. J.—MecFarland v. Gilchrist, 25 
N. J. Eq. 487 (recognizing rule). 

N. Y.—Lane v. Nickerson, 17 Hun 
149 (recognizing rule). 

Oh.—Grant v. Ludlow, 8 Oh. St. 1. 

Pa.—McCurdy v. Leslie, 2 WkhyNC 
273. 

/Tex.—Smith v. Smith, 23 Tex. Civ. 
A. 304, 55 SW 541. 

Wis.—Clason v. Shepherd, 6 Wis. 
369 (recognizing rule). 

Eng.—Whiteley v. Delaney, [1914] 
ANC; dee [rev [1912] 1 Ch. 735]. 

B. C.—Great West Permanent 
Loan Co. v. National Mortg. Co., 26 
B,C. 566, 45" DomLE 37/51, [1919] 1 
West Wkly 788. 

N. S.—Conrad v. Corkum, 35 N. S. 
288, 5 BRC 271 (recognizing rule). 

Priority between assignee of mort- 
gage and junior encumbrancer tak- 
ing mortgage after assignment see 
infra § 708. 

94 McFarland v. Gilchrist, 25 N. 
J. Eq. 487; Conrad y. Corkum, 35 N. 
Si28o.9 BRE tL: 

[a] The validation of a voidable 
mortgage after its assignment will 
not give it preference over a junior 
mortgage made prior to the assign- 


ment. Conrad v. Corkum, 35 N. 
288, 5 BRC 271. . 
95. Kibbee v. Durflinger, 45 Cal. 


A. 794, 187 P 754; Burrows v. Dur- 
flinger, 45 Cal. NG 366, 187 PP 752% 
dete v. Nickerson, 17 ‘Hun (N. WD) 

96. New York Mutual L. Ins. Co. 
v. Sturges, 33 N. J. Ha. 328; Clason 
v. Shepherd, 6 Wis. 369. 

Right of assignee to take free from 
are. of third person see infra 

5 

97. Hooper v. Henry, 31 Minn. 264, 

17 NW 476. 


a 
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who, assumes the mortgage,®® cannot by taking an 
assignment of the senior mortgage postpone the 
lien of the junior mortgage, for either his mortgage 
will be held to have been extinguished by such 
purchase,®® or else he will be estopped to claim pri- 
ority thereunder. 

[Sn COZ lec Mortgagee and Assignee of Junior 
The assignee of a junior m 
it subject to the’ lien of a prior mortgage where 
such prior mortgage was recorded in accordance 
with statute? but free from it where the prior mort- 
gage was unrecorded,*® unless he had notice thereof* 
or has failed to comply with a statute requiring 
the recording of the assignment as notice to such 
mortgagee.° However, it has been held that, where 
the junior mortgagee lost his right to priority of 
record by reason of his knowledge of the existence 
of the elder mortgage, his assignee will be in no 
better position,® and conversely that, 


mortgage takes 


where such 


98. Westberg v. Pettiford, 148 
Minn. 386, 182 NW 441. 

99. See infra § 709. 

1. Westberg v. Pettiford, 148 


386, 182 NW 441; Hooper v, 
Henry, 31 Minn. 264, 17 NW 476. 

2. Equitable Securities Co. v. 
Talbert, 49 La. Ann. 1393, 22 S 762; 
Cressman v. Davis, 57 N. J. Eq. 619, 
42 A 768; Gray v. Delpho, 97 Misc. 
37, 162 NYS 194. 

[a] The fact that the assignment 
was recorded is immaterial.—West- 
brook vy. Gleason, 79 N. Y. 23. 

3. U. S.—Coonrod v. Kelly, 119 
Ane 841, 56 CCA 353 [aff 113 Fed. 

Ala.—Harrison v. Yerby, 14 S 321; 
Dulin v. Hunter, 98 Ala. 539, 13 S 


301. 

Iowa.—Clasey v. Sigg, 51 Iowa 371, 
1 NW 590. 

Kan.—Jackson vy. Reid, 30 Kan. 
10, ol P3308: 


Mont.—Hull v. Diehl, 21 Mont. 71, 
PATS 2% 
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N. Y.—Gray v. Delpho, 97 Misc. 37, 
162 NYS 194. 

N. D.—Morris v. Beecher, 1 N. D. 
130, 45 NW 696. 

Tex, —Hampshire v. Greeves, (Civ. 
A.) 130 SW 665. 

Wash. — Congregational Church 
Bldg. Soc. v. Scandinavian Free 
Church, 24 Wash. 433, 64 P 750. 


4 Ind.—Hasselman, v. Yandes, 
Wils. 276. 

Kan.—Short v. Fogle, 42 Kan. 349, 
22 P 323. 

N. Y.—New York Sav. Bank v. 


Frank, 56 HowPr 403 [aff 45.N. Y. 
Super. 404]; Jackson v. Van Valken- 
burgh, 8 Cow. 260. 

R. I.—Rogis v. 
R. I. 227, 89 A 838. 

Va.—Fisher vy. Borden, 111 Va. 538, 
69 SE 636. 

[a]. Estoppel of mortgagee.—(1) 
Although the assignee knew of the 
elder mortgage, a representation by 
the holder of such mortgage that it 
was inferior to the one taken by the 
assignee will estop him from setting 
up his lien (Zeis v. Potter, 105 Fed. 
671, 44 CCA 665; Hughesville Bank 
Vv. Fricke, 215 Mo. A. 614, 256 SW 
1097; De Lancey v. Stearns, 66 N. Y. 
plissyee "Ramsey v. Jones, 41 Oh. St. 685) 
(2) unless the public record showed 
to the contrary, and the assignee, 
therefore, had no right to rely on 
such representation (Anderson Bank- 
Rise v. Gustin, (Ind. A.) 146 NE 

5. English v. Waples, 13 Iowa 57; 
Ramey, y- Loy, 61 Nebr. 755, 86 NW 


Record as notice to prior encum- 


brancer purposing to record his en- 
cumbrance see supra § 678. 


6. Iowa.—Sims v. Hammond, 33 


Barnatowich, 36 


Towa 368. 

N. J.—Conover v. Van Mater, 18 
IN. ede ee 4 Se 

N. Y.—Fort vy. Burch, 5 Den. 187. 


For later cases, development}s 2nd changes in the law see cumulative Annotations, same title, page and note number. 


\ 


~ §§ 702-705] 


priority was had, the assignee will likewise be en- 
titled to it, although he knew of the earlier encum- 
In a jurisdiction where the assignment 
of a mortgage is not recordable as notice to a subse- 
quent encumbrancer,® the failure of the assignee 
to give actual notice will not affect his right to: 


brance.* 


priority.® 


[§ 703] d. Assignees of Successive Mortgages. 
The rules governing the priorities between a mort- 
gagee and an assignee of another mortgage on the 
same premises?® are equally applicable where both 
mortgages are in the hands of assignees.1+ 
where the senior mortgage was unrecorded, the 
rights of the assignee of the junior mortgage will 
generally depend upon his diligence in placing his 
assignment of record ;!? but where the record of the 
assignment does not constitute notice in such ease,'? 
the bona fide assignee of the junior mortgage will 
in any event prevail over the subsequent assignee 


of the senior mortgage.1# 


[§ 704] e. Assignees of Simultaneous Mortgages. 
Mortgages simultaneously given to the same mort- 
gagee are, in the hands of his assignees, concurrent 
liens payable ratably out of the proceeds of the 


Eng.—Ford v. White, 16 Beav. 120, 
124, 51 Reprint 723. 

Can.—Union Bank v. Boulter 
Waugh, Ltd:, 58 Can: S. C.-.385, 46 
DomLR 41, [1919] 1 WestWkly 1046. 

“T am of opinion, in the absence 
of any authority to the contrary, 
that an equitable incumbrancer on 
property, who has distinct notice of 
@ prior incumbrance, cannot, by 
concealing his knowledge from a 
party claiming under him, make his 
security more extensive or: give a 
better right to his assignee than that 
which he himself possesses.” Ford 
v. White, supra. 

7. Coonrad vy. Kelly, 119 Fed. 841, 
56 CCA 353. 

& See supra § 678. 

9. U. S.—Oregon, ete., Trust Inv. 
Co. v. Shaw, 18 F. Cas. No. 10,556, 5 
Sawy. 336. 


Conn.—Swift v. Edson, 5 Conn. 
Dol, . 

Mont.—Hull v. Diehl, 21 Mont. 71, 
52 P 782. 

N. Y.—Clarke v. Mackin, 95 N. Y. 


346; Decker v. Boice, 83 N. Y. 215; 
Sodus First Nat. Bank y. Conant, 112 
Misc. 668, 183 NYS 683. 
Or.—Watson v. Dundee 
etc., Co., 12 Or. 474, 8 P 548. 
10. Priorities between: _ 
Junior mortgagee and assignee of 
senior mortgage see supra § 702. 
Senior mortgagee and assignee of 
junior mortgage see supra § 701. 
11. See cases infra this section. 
12. Johnson Vv. Carpenter, aft 
Minn. 176; Maas v. Hesse, 173 Wis. 
74, 180 NW 343. 


Mortg., 


13. See supra § 678. 

14. Sodus First Nat. Bank _v. 
Conant, 112 Misc. 663, 665, 183 NYS 
683. 


“The recording act applies only to 
conveyances from the same vendor 
or mortgagor. These two assign- 
ments are not from the same mort- 
gagor and their priority does not de- 
pend upon the date of their record- 
ing. The recording act applies as 
between the two mortgages but not 
as between the two assignments 
since they are not assignments of 
the same mortgage.” Sodus First 
Nat. Bank v. Conant, supra. 

15. Cal.—McCreery. v. Charlton, 
185 Cal. 37, 195 P 670 (recognizing 
rule). 

lowa.—Dahlstrom v. Unknown 
Claimants, 156 Iowa 187, 135 NW 
567, 39 LRANS 524. 

Mich.—Van ‘Aken Vv. 
Mich. 477. 

N. H.—Riddle v. George, 58 N. H. 
9 


N. J.—Gausen v. Tomlinson, 23 N. 
J. Eq. 405. 


Gleason, 34 


MORTGAGES 


record,!® unless 


Thus, 


N: Y.—Decker v. Boice, 83 N. Y. 
Qhbce Greene ives Warnick) "64s Ne" iY 
220; Van Rensselaer v. Stafford, 
Hopk. 569 [aff 9 Cow. 316]. 

Pa.—Pease v. Hoag, 11 Phila. 549 
(recognizing rule). 

16. McCreery v. Charlton, 185 
Cal. 375.195). P 6703, Collier® v4 Miller, 
137 N. Y. 332, 33 NE 374; Pease v. 
Hoag it, Philayi(Paye549: 

[a] Representation by assignor.— 
Where two mortgages are given con- 
currently to the same person, and 
he assigns one of them on a repre- 
sentation that it is a first lien, it 
will be regarded as such as against 
him, but not as against a subsequent 
assignee of the other, without no- 
tice of such representation, since 
the representation creates a secret 
equity not binding on him. Vreeden- 
burgh v. Burnet, 31 N. J. Eq. 229. 

17. Butler v. Mazeppa Bank, 94 
Wis. 351, 68 NW 998. 

18. Meyer v. Ritter, 268 Fed. 937; 
Saco First Nat. Bank v. Vagg, 65 
Mont. 34, 212 P 509; U. S. National 


oak y., Holton,» 99. Or, 419,195. P 
23. 
[a] Thus, where the owner of a 


mortgage note assigned it to plain- 
tiff and thereafter delivered a writ- 
ten assignment of the mortgage to 
defendant, it was held that plaintiff 
was the rightful owner of the mort- 
gage, and defendant took nothing 
under the instrument of assignment. 
Saco First Nat. Bank v. Vageg, 65 
Mont. 34, 212 P 509. 


19. See supra § 678. 
20; U! S:—Porter v. King, 1 Fed. 
{bo Oregon, ete, DrusteiInv, Coley. 


Shaw, 18 F, Cas. No. 10,556, 5 Sawy. 
336. 

Ida.—Mellen v. Garrett, 25 Ida. 102, 
136 P 437. 

wis eMac vy. Williamson, 68 Me, 

Md.—Morrow v. Stanley, 119 Md. 
590, 87 A 484. 

Mass.—Stark v. Boynton, 167 Mass. 
443, 45 NE 764; Murphy vy. Barnard, 
162 Mass. 72, 38 NE 29, 44 AmSR 
340; Strong v. Jackson, 123 Mass. 
60, 25 AmR 19; Blunt v. Norris, 123 
Mass. 655, 25 AmR 14: Welch v. 
Priest, 8 Allen 165. 

N. J.—Stein v. Sullivan, 31 N. J. 
Eq. 409. 

N. Y.—vViele v. Judson, 82 N. Y. 
32\-\Crane verTurner,, 67) Ni Yeats; 
Greene v. Warnick, 64 N. Y. 220; 
People’s Trust Co. v. Tonkonogy, 144 
App, Div. 333, 128°NYS 1055; Yates 
County Nat. Bank v. Baldwin, 43 
Hun 136,°5 NYSt+ 4413. Pickett. v. 
Barron, 29 Barb. 505; New York Sav. 
Bank v. Frank, 56 HowPr 403 [aff 
45 N. Y. Super. 404]; New York L. 
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mortgaged premises, without regard to priority of 


one of them was expressly made 


subject to the other;!® but of simultaneous mort- 
gages executed to different mortgagees the one first 
recorded will have the preference.** 

[§ 705] f. Claimants under Successive Assign- 
ments from Same Owner. 
mortgage attempts to dssign the same security to 
different persons, the essentials to a valid assign- 
ment being present in each instance, the general 
-rule is that the purchaser who was first in time is 
also first in right.1® 
where the record of an assignment of a mortgage 
is notice to a subsequent purchaser thereof,'® the 
assignee who first records his assignment will have 
the preference;?° but this is not true as to an 
assignee who knew of the earler assignment or 
ought to have known of it by reason of facts suffi- 
cient to put him on inqutry.** 

Invalid assignment. 
assignments was invalid,?? as in the case of a trans- 
fer of a forged note or bond,?* claimant thereunder 
has no rights against the true assignee. 

Assignment as 


Where the owner of a 


However, in a jurisdiction 


Where one of the purported 


collateral security. Where one of 


Ins.,-ete:, Co. V.'Smithw 2. Barbs. Ch. 
aa Vanderkemp v. Shelton, 11 Paige 


Pa.—Pepper’s App., 77 Pa. 373. 

Wis.—Potter y. Stransky, 48 Wis. 
235, 4 NW 95. 

[a]. In the case of several re- 
corded assignments of the same 
mortgage, the assignees are entitled 
to be paid in the order in which 
their assignments were recorded. 
Conover. v. Grover, 31 N. J. Eq. 539. 
_,21. Ga.—Cross v. Citizens’ Bank, 
etc., Co., 160 Ga. 647, 128 SE 898. 

Ill.— Harding v. Durand, 36 Ill. A. 
238 [rev on other grounds 138 Ill. 
515, 28 NE 948]. 

Ilowa.—Bunker v. International 
Harvester Co., 


ae 148 lowa 708, 127 NW 
Minn.—O’Mulcah vv. Holley, 28 

Minn. 31, 8 NW 906. , if 
N. J.—Clift v. Scheutz, 83 N. J. 
Smith, 26 N. Y. 


Eq. 442, 91 A 815. 
N. Y.—Kellogg v. 

18; Urbansky v. Shirmer, 111 App. 
Div. 50, 97 NYS 577; Breed v. Auburn 
Nat. Bank, 57 App. Div. 468, 68 NYS 
68 [aff 171 N. Y. 648 mem, 63 NE 
1115 mem]; Hoyt v. Hoyt, 21 N. Y. 
Super. 511; Washington Sav. Bank v. 
Era Securities Co., 151 NYS 


N. D.—Quaschneck v. Blodgett, 32 
N. D. 603, 156 NW 216. si 

Pa.—Hopkins Mfg. Co. v. Ketterer, 
237 Pa, 285, 85 A 421, AnnCas1914B 
558; Brumbach v. McLean, 196 Pa. 
321, 46 A 418; Latch v. West End 
Trust Co., 32 Pa. Super. 472. 

S*"' D——Richards » Trust’) Gow) v- 
Rhomberg, 19 S. D. 595, 104 NW 268. 

Wis.—Potter v. Stransky, 48 Wis. 
235, 4 NW 95. 

[a] Knowledge of a mere inten- 
tion to assign the mortgage to an- 
other will not defeat the rights of 
the assignee. Warden y., Adams, 15 


Mass. 233. 
Melick, (4 7iaiNwe de 


22. Mellick v. 
Eq. 86, 19 A 870 [aff 48 N. J. Eq. 613, 
23 A 582]; Armstrong v. Combs, 15 
App. Div. 246, 44 NYS 171; Harrison 
v. Burlingame, 48 Hun 212, 17 NYSt 
905; Brown v. Johnston, 7 AbbNCas 
(N. Y.) 188; Miller v. Berry, 19 S. D. 


625, 104 NW 311; and cases infra 
note 23. 
23. %Ill—Himrod v. Gilman, 147 


Ill. 293, 35 NE 373 [aff 44 Ill. A. 516]. 
Mass.—Morris v. Bacon, 123 Mass. 
58, 25° AmR 27. 
Mich.—Lee v. Kellogg, 108 Mich. 
535, 66 NW 380. 
N. J.—Sterling Leather Works v. 


Schwarzwaelder, 88 N. J. Eq. 378, 
102 A 841, 104 A 895. 
Y.—Goettlicher v. Wille, 76 


N. 
Misc. 361, 134 NYS 977 [aff 156 App. 
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the assignments was by way of collateral security 
merely, the purchaser of the mortgage debt will be 
entitled to the surplus, if any, of the proceeds of 
the sale of the security, although his claim was in- 


ferior to that of the pledgee.** 


[§ 706] g. Assignees of Separate Parts of Debt. 
As a general rule the assignees of separate parts 
of a debt secured by a mortgage, as in the case of 
holders of separate parts of a series of notes, are 
entitled to share pro rata in the proceeds of the secu- 
rity, although the proceeds are insufficient to satisfy 


Div. 392, 141 NYS 1121]. 

Oh.-—Kernohan v. Manss, 
Stl LLSiAeN Bek 20) TRAY AS Leis 
Martin v. Drake, 10 Oh. Dec. (Re- 
print) 77, 18 CincLBul 290; Martin 
v. Martin, Oh. Prob. 1. 

[a] Where there was at the 
same time a formal assignment of 
the mortgage, the fact that the note 
evidencing the debt was forged is 
immaterial. Kernohan v. Durham, 
48 Oh. St. 1, 26 NE 982, 12 LRA 41. 

24, Mellen v. Garrett, 25 Ida. 102, 
186 P 437; Chew v. Brumagim, 21 
UNE aia LOO; 520; U. S. National Bank 
v« Holton, 99 Or. 419, 195 P 823; 
Apollo Trust Co. v. Safe Deposit, etc., 
GCo.;. 181 ‘Pax Super: 524. 

25) oS ovelliv. Cragin, (136 
U. S. 130, 10 SCt 1024, 34 L..ed. 372. 

Ark.—Penzel v. Brookmire, 51 Ark. 
105, 10 SW 15, 14 AmSR 23. 

Cal. —Grattan v. Wiggins, 23 Cal. 
16; Phelan v. Olney, 6 “Cal. 478. 

Conn.—Smith v. Stevens, 49 Conn. 
181; Lewis v. De Forest, 20 Conn. 
427. 

Ky.—Moore v. Moberly, 7 B. Mon. 
aoe Campbell v. Johnston, 4 Dana 


te ——Leonard v. Brooks, 158 La. 
1032, 105 S 54; Pep#er v. Dunlap, 16 
La. 163: Reine v. Jack, jal dua: Ann. 
859; Begnaud v. Roy, 21 La. Ann. 
624; Adams v. Lear, 3 La. Ann. 144; 
Salzman v. His Creditors, 2 Rob. 241; 


53 Oh. 


Florance v. Orleans Nay. Co., 1 Rob. 
224. 
Me.—Holway v. Gilman, 81 Me. 


, 185, 16 A 5438; Moore v. Ware, 38 Me. 
496; Johnson v. Candage, 31 Me. 28. 

Md.—Dixon v. Clayville, 44 Md. 
573; Chew v. Buchanan, 30 Md. 367; 


Ohio L. Ins., etc., Co. v. Ross, 2 Md. 
Ch. 25, 

. Mass.—Eastman v. Foster, 8 Metc. 
alts) 


Mich.—Wales v. Gray, 109 Mich. 
346, 67 NW 334; Jennings v. Moore, 
83 Mich. 231, 47 NW 127, 21 AmSR 
601; Wilcox v. Allen, 36 Mich. 160; 


McCurdy ve OClarks—2%- Mich 445: 
English v. Carney, 25 Mich. 178; 
Cooper vy. Ulmann, Walk. 251. 

Minn.—Hall v. McCormick, 31 


Minn. 280, 17 NW 620; Wilson v. 
Higenbrodt, 30 Minn... 4, 13 NW 907; 
Borup v. Nininger, 5 Minn, 523. 
Miss.—Green v. Morris, 117 Miss. 
635, 78 S 550; Davidson v. Allen, 36 
Miss. 419; Jefferson College v. Pren- 
tiss, 29 Miss. 46; Pugh v. Holt, 27 
Miss. 461; Bank of England v. 
Tarleton, 23 Miss. 173; Henderson v. 
Herrod, 18 Miss. 631, 49 AmD 41; 
Terry v. Woods, 14 Miss. 139, 45 
AmD 274; Cage v. Ller, 13 Miss. 410, 
43 AmD 521; Parker v. Mercer, 7 
Miss. 820, 38 AmD 438. 
48 Nebr. 


646, 67 NW 452, 58 AmSR 714; 
O’Neill State Bank v. Mathews, 45 
Nebr. 659, 68 NW 930, 50 AmSR 565; 
Whipple v. Fowler, 41 Nebr. 675, 60 
NW 15; Todd v. Cremer, 36 Nebr. 
430, 54 NW 674; Harman v. Barhydat, 
20 Nebr. 625, 31 NW 488; Studebaker 
Ipros., IMtex , Con nivew MecCargurnie-20 
Nebr. 500, 30 NW 686. 
‘ N. H.—Johnson v. Brown, 31 N. H. 
ane Page v. Pierce, 26 N. H, 317. 
——Collerds v.. Huson, 34) 4Ne -J. 

on "38; Stevenson v. Black, 1 N. J. 
Eq. 338. 

N. Y.—Orleans County Nat. Bank 
Vv: Moore,'112 N. Y. 543, 20, NE 357, 
8 AmSR 775, 3 LRA 302; Granger v. 
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Crouch, 86 N. Y. 494; Bridenbecker v. 
Lowell, 32 Barb. 9; Pattison v. Hull, 
9 Cow. 747. 

Pa.—Zimmerman v. Raup, 162 Pa. 
112, 29 A 352; Patrick’s App., 105 Pa. 
856,;.. Mclean’s,. App.; 103-)iPar 255; 
Hodge’s App., 84 Pa. 359; Hancock’s 
App,; 34 Pa. 155; Perry’s App., 22 Pa. 
43, 60 AmD 638; Mohler’s App., 5 Pa. 
418, 47 AmD 413; Donley v. Hays, 
17 Serg. & R. 400. 

S. C.—Gordon v. Hazzard, 32 S. C. 
351, 11 SE 100, 17 AmSR 857; Graham 
Vv. Jones, 24S, Co 24Ts Lynch v. Han- 
cock, 14 S. C. 66; Adger v. Pringle, 
ToS WiGy 527. 

Ss. D.—Union City’ Commercial 
nee v. Jackson, 7 S. %D. 135, 63 NW 

Tenn.—Shields v. Dyer, 86 Tenn. 
41, 5 SW 439; Andrews v. Hobgood, 
1 Lea 693; Ellis v. Roscoe, 4 Baxt. 
418; McDermott v. State Bank, 9 
Humphr. 123; Ewing v. Arthur, 1 
Humphr,. 537; Smith v. Cunningham, 
2° /Tenn. Chsl565: 

Tex.—Delespine v:. Campbell, 52 
Tex. 4; Robertson v. Guerin, 50 Tex. 
317; Paris Exch. Bank v. Beard, 49 
Tex. 358; Tinsley v. Boykin, 46 Tex. 


592. 
Vt.—Bartlett v. Wade, 66 Vt. 629, 
61 AV t: S110, 


30 A 4; Blair v. White, 
17 A 49; Miller v. Rutland, etce., R. 


Co., 40 Vt. 399, 94 AmD 414; Sewall 


v. Brainerd, 38 Vt. 364; Belding v. 
Manly, 21 Vt. 550; Keyes v. Wood, 
QAO EVE: 8 BTs 


Wash.—Aberdeen First Nat. Bank 
v. Andrews, 7 Wash. 261, 34 P 913, 
38 AmSR 885 [expl Miller v. Wash- 
ine hon Sav. Bank, 5 Wash. 200, 31 P 
712]. 

‘Where a series of notes are all 
secured by a common deed of trust 
and ‘:a. common. security . . . the 
holders of the notes are entitled to 
share pro rata in case the security 
is not sufficient to pay all.” Green 
v. Morris, 117 Miss. 635, 645, 78 S 


0. 

“The holders of several promissory 
notes of one or the same series, se- 
cured by the same mortgage or lien 
are on equal footing, and are entitled 
to shares equally or ratably in a 
distribution of the proceeds of a sale 
of the property, if, in a foreclosure 
of the mortgage or lien, the proceeds 
be not, sufficient to pay all of the 
notes.” Leonard v. Brooks, 158 La. 

1032).1039, 105 S54. 

[a] Where a holder of part of the 
notes is also a surety upon all the 
notes, and is insolvent, his share of 
the proceeds of foreclosure, when 
such proceeds are insufficient to pay 
all the notes in full, should be dis- 
tributed among the others. Fourth 
Nat. Bank’s App., 123 Pa. 473, 16 A 
779, 10 AmMSR 588. 

26. Alabama Gold L. Ins. Co. v. 
Hall, 58 Ala. 1; Griggsby v. Hair, 
25 Ala. 327; Nelson v. Dunn,.15. Ala. 
501; Mobile Bank v. Planters’, etc., 
Bank, 9 Ala. 645; Cullum v. Erwin, 
4 Ala. 452; Gwathmeys v. Ragland, 
1 Rand. (22 Va.) 466. 

[a] If the notes are assigned con- 
currently the assignees will share 
pro rata. Morton v. New Orleans, 
etc., R. Co., ete., 79 Ala. 590. 

27. Fla-—Wilson  v. ‘Hayward, 6 
Fla. 171. 

Ill—Schultz vy. Plankinton Bank. 
141 Ill. 116, 30 NE 346, 33 AmSR 290; 
Humphreys Vv. Morton, 100 Till. 593: 
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them all,?> but in some jurisdictions the rule is that 
such holders are to be paid in the order in which 
their assignments were made,*® while in others they 
are to be paid in the order in which the obligations 
Under this last rule the authorities are 
‘not agreed as to the effect of a clause in the mort-~ 
gage providing that default in the payment of any 
of the notes at maturity shall make them all fall 
due, some holding that the rule is not affected by 
such provision,”® while others apply a contrary doc-~ 


Koester v. Burke, 81 Ill. 436; Her- 
rington v. McCollum, 73 Ill. 476; 
Flower v. Elwood, 66 Ill. 438; Gard- 


ner v. Diederichs, 41 Ill. 158; Vansant 
v. Allmon, 23 Ill. 30; Chandler vy. 
O’Neil, 62: Ill. A. 418. 

Ind.——Horn v. Bennett, 135, Ind. 
158, 34 NE 321, 956, 24 LRA 800; 
Parkhurst v. Watertown Steam- -en- 
gine Co., 107 Ind. 594, 8 NE 635; 
Carithers  v. Stuart, 87 Ind. 494: 
Shaw v. Newsom, 78 Ind. 335; Gerber 
v. Sharp, 72 Ind. 553; Doss v. Dit- 
mars, 70 Ind. 451; People’s Sav. Bank 
v. Finney, 63 Ina. 460; Minor v. Hill, 
58 ». Inds, 4176, 26 AmR 7; Davis v. 
Langsdale, 41 Ind. 399; Crouse y. 
Holman, 19 Ind. 30; Murdock v. Ford, 
17 Ind. 52: Hough v. Osborne, 7 Ind. 
140; Stanley v. Beatty, 4 Ind. 134;. 
State Bank v. Tweedy, 8 Blackf. 447, 


46 AmD 486. 

Iowa.—Leavitt _ v. Reynolds: 79 
Iowa 348, 44 NW 567, 7 LRA 365; 
Walker v. Schreiber, 47 Iowa 529; 
Isett v. Lucas, 17 Iowa 503, 85 AmD 
572; Massie v. Sharpe, 13 lowa 542; 
Reeder v. Carey, 13 Iowa 274; Sangs- 
ter v. Love, 11 Iowa 580; Hinds Vv. 
Mooers, 11 Iowa 211; Rankin v. 
Major, 9 Iowa 297; Grapengether v. 
Fejervary, 9 Iowa 163, 74 AmD 336. 

Kan.—Aultman-Taylor Co. v. Me- 
George, 31 Kan. 329, 2 P 778: Rich- 
ardson v. McKim, 20 Kan. 346. 

Mo.—Owings v. McKenzie, 133 Mo. 
323, 33 SW 802, 40 LRA 154; Huffard 
v. Gottberg, 54 Mo. 271; Hurck v. 
Erskine, 45 Mo. 484; Ellis v. Lamme, 
42 Mo. 153; Thompson v. Field, 38 
Mo. 320; Mitchell v. Ladew, 36 Mo. 
526, 88 AmD 156; Freeman y. Elliott, 
48 Mo. A. 74. 

Oh.—Winters v. Franklin Bank, 33 
Oh. St. 250; Kyle v. Thompson, 11 


Oh. St. 616; U. S. Bank v. Covert, 13 


Oh. 240; Lockwood v. Robbins, 4 Oh. 
Dec. (Reprint) 192, 1 ClevLRep 101. 
Wis.—Lyman ve Smith, 21 Wis. 
674; Buffalo Mar. Bank vy. Interna- 
tional Bank, 9 Wis. 57; Wood v. 
Trask, 7 Wis. 566, 76 AmD 230. 
“The assignee of the note first due, 
where several notes are given, se- 
cured by mortgage, is entitled to sat- 
isfaction out of the mortgaged prop- 
erty ... he has a priority. 9nd can 
foreclose and sell to satisfy his 
elaim, The holders of the other 
notes can redeem in succession, ac- 
cording to their priority, as they be- 


ee Vansant v. Allmon, 23 
Ve : 
fa] An extension of the time of 


payment of the note first maturing 
does not affect the operation of the 
rule. Owings v. McKenzie, 133 Mo. 
323, 33 SW 802, 40 LRA 154. 

[b] If all the notes mature at the 
same time, so that there is no basis 
for the application of the rule, all 
should share pro rata in the proceeds 
of the security. Humphreys v. Mor- 
ton, 100 Ill. 592; Towne v. Wolfe, 26 
Oh. St. 491. 

28. Kuppenheimer vy. Chicago Title, 
ete., Co.; 163 Ill. A. 127; Horn v..Ben= 
nett, 1385 Ind. 158, 34 NE 321, 956, 24 
LRA 800; Leavitt v. Reynolds, 79 
Towa 348, 44 NW 567, 7 LRA 365; 
Hurck v. Erskine, 45 Mo. 484. 

“This rule of priority according 


to maturity is not affected by a pro-- 


vision in the mortgage whereby all 
the notes become due upon any de- 
fault.” Kuppenheimer v. Chicago 
Title, ete. Co., 168 Dll, A. 127;2135. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, , 
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trine.2® Whatever may be the rule as to the order 
of priority, a provision in the mortgage varying 
such order will be controlling,*® or the parties may 
vary it by agreement*? but such an agreement is 
binding only on the parties and those who deal with 


the securities with notice of it.%? 


[§ 707] h. Assignor and Assignee of Part of Debt. 
Although the mortgagee upon assigning a part of 
the mortgage notes may reserve a proportion of the 
security for the notes retained by himself,?* he can 
do so only under a distinct agreement to that effect 
with the assignee,** and where he has led the as- 
signee to believe that the obligation purchased is 
secured by the entire mortgage interest, he will be 


29. Whitehead v. Morrill, 108 N. 
Cc. 65, 69, 12 SEH 894; Kitchin v. 
Grandy, 101 N. C. 86,.7 SE 663; Bush- 
field v. Meyer, 10 Oh. St. 334; Pierce 
v. Shaw, 51 Wis. 316, 8 NW 209. 

“When the mortgage provides that 
upon any default the whole mortgage 
debt shall become due and payable, 
then there can be no preference given 
to the holder of the note on which 
default was made over: the holder of 
the note not then due because by 
such default the whole debt became 
due at the same time. <A pro rata 
distribution should then be made be- 
tween the holders of different parts 


of the debt.” Whitehead v. Morrill, 
upra. 

e 30. Ala.—MeVay v. Bloodgood, 9 
Port. 547. 


Cal.Redman v. Purrington, 65 
Cal. 271, 3 P 883; Grattan v. Wiggins, 
23 Cal. 16; Sherwood v. Dunbar, 6 

¥. 53. , 
aL Romhbere v. McCormick, 
Tll. 205, 62 NE 537; Walker v. 
ment, 42 Ill. 272. b 

Iowa.—Anglo-American Land, 
Co. v. Bush, 84 Iowa 272, 50 
1063; Morgan v. Kline, 77 Iowa 
42 NW 558. ; 

Kan.—Noyes v. White, 9 Kan. 

La.—Howard vy. Schmidt, 2 

nn. 129. 

Maas! Foley v. Rose, 123 Mass. 

557; Bryant v. Damon, 6 Gray 564. 
Mich.—Cooper v. Ulmann, Walk. 
1. + : 

ae innis-Solbere v. Wright, 33 Minn. 

224, 22 NW 381; Wilson v. Bigen- 

prodt, 30 Minn. 4,13 NW 907. ‘ 

Miss.—Goar v. McCanless, 60 Miss. 
244; Bank of England v. Tarleton, 23 

iss. 173. 

MMO Eilis v. Lamme, 42 Mo. 153. 
N. Y.—Pattison. v. Hull, 9 Cow. 747. 
Oh.—Winters v. Franklin Bank, 33 

Oh. St. 250; Beresford v. Ward, os 

Disn. 169, 12 Oh. Dec. (Reprint) 555. 


Pa.—McLean’s App., 103 Pa. 255; 
Thayer’s App., PaeCast, wzZ.. I-A 
98. 
> Tenn.—Christian v. Clark, 10 Lea 
30. 
= A Neel eae v. Wood, 21. Vt. 331; 


Langdon v. Keith, 9 Vt. 299; Wright 


. Parker, 2 Aik. 212. 
\: Wis.—Rolston vy. Brockway, 23 
Wis. 407. ere 

gl. Grattan v. Wiggins, 23 Cal. 


16; Solberg v. Wright, 33 Minn. 224, 
22 NW 381; Preston v. Morsman, vib) 
Nebr. 358, 106 NW _ 320; Hicks v. 
Smith, 4 Lea (Tenn.) 459, 465. 

“A mortgagee may assign part of 
his debt and stipulate that the as- 
signee may have the prior right of 
satisfaction.” Hicks v. Smith, supra. 

[a] Sufficiency of agreement.—(1) 
An agreement giving the note taken 
by the assignee priority over those 
retained by the assignor does not 
give him preference over the holders 
of the other notes. Laplace v. La- 
place, 43 La. Ann. 284, 8 S 914. 
(2) The fact that an indorser of one 
of the notes guarantees its payment 
will not be sufficient to give it prior- 
ity over the other notes. Jefferson 
College v. Prentiss, 29 Miss. 46. 

32. Right of assignee to take free 
from defenses of third persons see 
infra § 715. 

83. See supra § 688. 
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estopped to compete with the assignee, should the 
proceeds be insufficient to satisfy the debt;*° and 
the rule is the same between a purchaser of all the 
obligations and his subassignee of part of them.°¢ 
On the other hand, where the assignee had no rea- 


son to believe that he was to be preferred to his 


Encumbrancer. 


34 Ala.—Hand v. Kemp, 207 Ala. 
309; 92-°S' 897. 

lowa.—Anglo-American Land, ete., 
Co. v. Bush, 84 Iowa 272, 50 NW 1063. 


La.—Abney v. Walmsley, 33 La. 
Ann. 589. 

N. D.—Kruger v. Dulas, 191 NW 
1014, 1016 [cit Cyc]. 


sate I.—Waterman v. Hunt, 2 R. I. 

[a] The agreement may be im- 
plied from the nature of the trans- 
action and the circumstances sur- 
rounding it. Arnett v. Willoughby, 
1y0 Ala. 530, 67 S 426. 

{b] Evidence held sufficient to 
show agreement varying priorities. 
Anglo-American Land, 
Bush, 84 Iowa 272, 50 
Krueger v. Dulas, (N. D.) 191 NW 
1014, 1016 [cit Cyc]. 

{c] Parol evidence (1) is gener- 
ally admissible to show the agree- 
ment, as between parties (Krueger 
v. Dulas, (N. D.) 191 NW 1014, 1016 
[cit Cyc]), (2) but not where the 
assignment was in writing, with the 
terms fully set forth (Jennings vy. 
Moore, 83 Mich. 231, 47 NW 127, 21 
Asst 601). 

35. U. S.—In re Elrod, 215 Fed. 
253; New York Security, etce., Co. v. 
Lombard Inv. Co., 65° Fed. 271 [rev 
as other grounds 74 Fed. 769, 21 CCA 
3] ; 


Ala.—Hand v. Kem», 207 Ala. 309, 
92S 897; Knight v. Fs y, 75 Ala.- 383; 
Alabama Gold L. Ins. Co. v. Hall, 58 
Ala. 1; Cullum vy. Erwin, 4 Ala. 452. 


Sor Pie v. Mansfield, 32 Ga. 
Ind, — Parkhurst Vv. Watertown 


Steam-engine Co., 107 Ind. 594, 8 NE 
635. 

Ky.—McClanahan y. Chambers, 1 
T. B. Mon. 43. 

La.—Abney v. Walmsley, 33 La. 
Ann. 589; Barkdull v. Herwig, 30 La. 
Ann. 618; Ventress v. His Creditors, 
20 La. Ann. 359; Salzman v. His 
Creditors, 2 Rob. 241. 

Mass.—Lane y. Davis, 14 Allen 225. 

Mich.—Jennings yi Moore, 83 
Mich. 231, 47 NW 127, 21 AmSR 601. 

Minn.—Solberg v. Wright, 33 Minn. 
224, 22 NW 381. 

N. J.—Stevenson vy. Black, 1 N. J. 
Eq. 338. 

N. Y.—Mechanics’ Bank v, Niagara 
Bank, 9 Wend. 410; Van Rensselaer 
v. Stafford, Hopk. 569 [aff 9 Cow. 
316]. 

Oh.—Anderson v. Sharp,.44 Oh. St. 
260, 6 NE 900. 

R. I1—Waterman vy. Hunt, 2 R. I. 
298. 

Tex.—Cannon v. McDaniel, 46 Tex. 
S08) ane ' 

Va.—McClintic y. Wise, 25 Gratt. 
(66 Va.) 448, 18 AmR 694; Schofield 
vi. Cox, 8 Gratt. (49' Va.) 558. 

Wis.—Rogers v. Cross, 3 Pinn. 36, 
6 Chandl. 34. : 

“The transfer of notes secured by 
a mortgage or otherwise conveys to 
the transferee the benefit of the se- 
eurity. If more than one note is 
secured and the mortgagee trans- 
fers some and retains others, the 
holder of the transferred notes has 
a preference over the mortgagee if 
the security is insufficient to pay all 
the notes.” Berry v. Van Hise, 148 
Ga. 27, 95 SE 690. 


assignor, having had notice of the latter’s lien, the 
rule is inapplicable.?? 

[§ 708] i. Assignee and Subsequent Purchaser or 
The priorities between the assignee 
of a mortgage and a subsequent purchaser or encum- 
brancer of the mortgaged premises will in general 
depend upon the diligence of the assignee in giving 
notice of his assignment,?® but in the absence of 


[a] “Transferee of a nonnegoti- 
able note secured by mortgage, was 
entitled to foreclose the mortgage so 
soon as it was in default, and his 
note was entitled to priority of pay- 
ment as against the other notes re- 
tained by the mortgagee.” Hand y. 
Kemp, 207 Ala. 309, 310, 92 S 897. 

{[b] Bequest of part of mortgage 
debt.—Where one holding several 
notes, maturing at difterent times, 
secured by a mortgage, bequeaths 
those last falling due, such notes, in 
foreclosure proceedings, are entitled 
to priority over those retained by the 


testator. Wilber v. Buchanan, 85 
Ind. 42. © ‘ 
{c] The fact that the assignment 


was without recourse is immaterial. 
iyi v. Van Hise, 148 Ga. 27, 95 SE 
{d] The rule requiring the pay- 
ment of the notes in the order of 
their maturity does not affect the 
right of priority in the assignee. 
Kuppenheimer vy. Chicago Title, etc., 
Co.;, 163) Tl. A. 127, 135 [eit Cye]. 
36. Jenkins v. Hawkins, 34 W. Va. 
799, 12 SE 1090. 
_, 387 Leonard v. 158 La. 
10382, 1039, 105 S J 
“The doctrine relied upon by the 
bank in this case, that the holder of~- 
a series of notes secured-by the same 
mortgage or lien cannot transfer one 
or some of the nvotes and receive 
the price, and thereafter compete 
with his transferee in a distribution 
of the proceeds of a sale of the mort- 
gaged property, being an exception 
to the general rule that the rights 
of all of the holders of a series of 
notes secured by the same mortgage 
or lien are concurrent, must be con- 
strued strictly. This exception is 
founded upon a principle or presump- 
tion of warranty, or equitable estop- 
pel. ... Where there is no obliga- 
tion of warranty, expressed or im- 
plied, and no basis for an estoppel. 
there is no exception to the rule that 
the several holders of the notes of 
the series, secured by the same mort- 
gage or lien, are on equal footing. 


Brooks, 
54. 


‘Cessante ratione legis, cessat ipsa 
lex.’ ”’ Leonard. v. Brooks, supra. 
[a] Sufficiency of notice. — In- 


dorsement on several of series of 
mortgage and vendor’s lien notes by 
mortgagee, that payment was guar- 
anteed only in event that all previous 
notes of same series had been paid, 
was Sufficient to warn a transferee 
that indorsed notes were not to be 
paid in preference to other notes of 
une series. WUeonard v. Brooks, 158 
La. 1032, 105 S 54. 

33. U. S.—In re Buchner, 202 Fed. 
979 [aff 205 Ped. 454, 123 CCA 522], 

Ill.—Miller v. Larned, 103 Ill. 562, 

Ind.—Citizens’ State Bank Vv. 
Julian, 54 NE 390; Artz v. Yeager, 
30 Ind. A. 677, 66 NE 917. 

Iowa.—James v. Newman, 147 Iowa 
574, 126 NW 781; Jenks v. Shaw, 99 
Iowa 604, 68 NW 900, 61 AmSR 256; 
Parmenter y. Oakley, 69 Iowa 388, 
28 NW 658; Daws v. Craig, 62 Iowa 
BUR, RN Wie 08: 

La.—Jennings vy. Vickers, 31 La. 
Ann. 679. 

Mich.—Pritchard v. Kalamazoo Col- 
lege, 82 Mich. 587, 47 NW 31. 

Minn.—Huitink v. Thompson, 95 
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a statute authorizing the recording of the assign- 
ment as notice to such purchaser or encumbrancer,*® 
the assignee will have the preference.*° 
of this sort generally arise where the rights asserted 
against the assignee are those of a purchaser or 
encumbrancer who took in reliance on an apparently 
valid release or satisfaction of the mortgage given 
by the mortgagee after the assignment.*+ 

Where a person 
having an interest in mortgaged premises takes an 
assignment of a mortgage thereon,** or where an 
assignee of a mortgage acquires an interest in the 


[$§ 709] 6. Merger of Interests. 


Minn. 392, 104 NW 237, 111 AmSR 
476, 5 AnnCas 338. 
Nebr.—Jones v. Fisher, 88 Nebr. 


627, 130 NW 269; Gillian v. McDow- 
all, 66 Nebr. 814, 92 NW 991;-Ames 
v. Miller, 65 Nebr. 204, 91 NW 250; 
Bridges v. Bidwell, 20 Nebr. 185, 29 
NW 302. 

N. H.—Quimby v. Williams, 67 N. 
H. 489, 41 A 862, 68 AmSR 685. 

N. C.—Kinston First Nat. Bank v. 
Sauls, 183 N. C. 165, 110 SE 865. 

Oh.—Conklin v. Tyler, 20 Oh. Cir. 
Sie INNS Mey 

Pa.—Brownback v. Ozias, 117 Pa. 
87, 11 A 301; Neide v. Pennypacker, 
9 Phila. 86. 

S2Di—Barry. Vv. Stover, .20 S. BD. 459, 
107 NW 672, 129 AmSR 941; Pick- 
ford v. Peebles, 7 S> D. 166, 63 NW 
779; Merrill v. Luce, 6 S. D. 354, 61 
NW 43, 55 AmSR 844, 

Tex.—Henderson v. Pilgrim, 22 
Tex. 464. 

Wis.—Marling v. Jones, 138 Wis. 
$2; 1119). NW  93sisssi3d -AniSiR 2 996s 
Fallass v. Pierce, 30 Wis. 443. 

Wyo.—Frank v. Snow, 6 Wyo. 42, 
42 P 484, 43 P 78. 

Ont.—-Gilleland v. .Wadsworth, 1 
Ont. A. 82 [allowing app 23 Grant Ch. 


547]. 

39. See supra § 678. 

40. U. S.—Meyer v. Ritter, 268 
Fed. 937. 


- Kan.—Middlekauff v. Bell, 111 Kan. 

206, 207. B84. 
Mass.—Willcox v. Foster, 132 
L52.0NG ay Ve 


Mass. 320. 

N. Y.—Curtis v. Moore, 
159, 46 NE 168, 57 AmSR 506; Bacon 
Vv. Van Schoonhoven, 87 N. va 446; 
Viele v. Judson, 82 N. Y. 32; Purdy 
v. Huntington, 42 N. Y. 334, 1 AmR 
532; Campbell v. Vedder, 1 Abb. Dec. 
295, 3 Keyes 174; Smyth v. Knicker- 
bocker L. Ins. Co., 21 Hun 241 [aff 
84 N. Y. 589]; Miller v. Lindsey, 19 
Hun 207; 
Hun 474; 
4; Vanderkemp vy. Shelton, 
28 


Clark vy. Ulrich. 14 NYSt 
11 Paige 
Or.—Watson v. Dundee _ Mortg., 
éte,, Co., 12 /0r. 474, 8 PB. 548, 

S$’ C—Wilson v. Brabham, 126 S.C. 
273, 119 SE 829 

41. See infra Seeciells 

42. See cases infra this section. 

{a] Assignment held to effect a 
merger.—Arrowood v. McKee, 119 Ga. 
628, 46 SE 871; Thomas v. Home 
Mut. Bldg. Loan Assoc., 243 Ill. 550, 
90 NE 1081; O’Neal vy. Boone, 82 Ill. 
589: Rohde v. Rohn, 127 Ill. A. 579 
[rev on other grounds 232 Ill. 180, 
83 NE 4651; Moore v, Olive, 114 Iowa 
650, 87 NW 720; Waters v. Waters, 
20 Iowa 363, 89 AmD 540; Gumbel v. 
Boyer, 46 La. Ann, 762, 15 S 84: Hill 
v. Hall, 4 Rob. (La.) 416; Murphy Vv. 
Robinson, 214 Mass. 585, 102 NE 75; 
Puffer v. Clark, 7 Allen (Mass.) 80: 
Graydon v. Church, 4 Mich. 646; Bray 
Ve, Conrad, 7101) Mo. 334, L389 SW dows 
Winnemucca First Nat. Bank  v. 
Kreig, 21 Nev. 404, 32 P 641; Lambert 
v. Hall, 7 N. J. Eq. 410; Armstrong 
v. Purcell, 74 App. Div. 623, 78 NYS 
36; Beal v. Miller, 1 Hun 390; Hack- 
ney v. Vrooman, 62 Barb. 650, 3 
Thomps. & C. 564; Moore v. Hamil- 
ton, 48 Barb. 120 [aff 44 N. Y. 6661]; 
Bogert v. Bliss, 13 Misc. 72, 34 NYS 
147 [aff 148 N. Y. 194, 42 NE 582, 
51 AmSR 684]; King v. Briarwood 


Heilbrun v. Hammond, 13° 
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Questions 


of sueh owner. 


vened.*® 


Landi Co. disiwi NYS 94 Ore Buiteb iv. 
Cotheal, 2 Sandf. Ch. 29; Zorn v. Van 
Buskirk, 220 (Oki 211 52739) Pe ou; 
Loverin v. Humboldt Safe Deposit, 
ete., Co.,.118- Pais6, 4 A91;" Brad= 
ford v. Burgess, 20 R. 1. 290, 38 A 
975; Singleton v. Singleton, 60 S. C. 
216, 38 SE 462; Dargan v. McSween, 
33S. (C. 324, 11 SE 1077; Mason v:. 
Beach, 55 Wis. 607, 18 NW 884; St. 
John’s Cathedral vy. MacArthur, 9 
Man. 391. 

{b] Assignment held not to effect 
a merger.—Haskell v. McClintic-Mar- 
Shall Co., 289 Fed. 405; McDaniel v. 
Stroud, 106 Fed. 486, 45 CCA 446; 
Tucson Cons. Nat. Bank y. Van 
Slyke, (Ariz.) 234 P 553, 38 ALR 825; 
Anglo-California Bank vy. Field, 146 
Cal. 644, 80 P 1080; Ruedy v. Ala- 
mosa Nat. Bank: 77 Colo. ak2,-235°P 
350; Hough v. De Forest, 13 Conn. 
472; Stockle v. Rosenheim, 10 Del. 
Ch. 195, 87 A 1006; Gillespie v. Hunt, 
145 Ga. 490, 89 SE 519; Harsh v. 
Sutton, 180 Ill. A. 651; Security Title, 
ete. Cor) va Schiender, (93) Tlk.;A.) 61%; 
Moore v. Olive, 114 Iowa 650, 87 NW 
720; Patterson v. Mills, 69 Towa 755, 


28 NW 58; Cheffee v. Geageah, 
(Mass.) 149 NE 620; Westburg v. 
Pettiford, 148 Minn. 386, 182 NW 


441; Hall v. Southwick, 27 Minn. 234, 
6 NW 799; Davis v. Pierce, 10 Minn. 
3763 Hartford &. dns, Co. weeBbuck= 
walter Lumber Co., 116 Miss. 822, 77 
S 798; Gerardi v. Christie, 148 Mo. 
A..75, 127 SW 635; Sater v. Hunt, 66 
Mo. A. 527; Bell v. Woodward, 34 N. 
H. 90; Nagle v. Conard, 79 N. J. Ea. 
124, 81 A 841 [aff 80 N. J. Eq. 252, 
87 A 1119]; Curtis v. Moore, 152 N. 
Yi) 159) 46.5NE) 168%) 57 “AmSR 506; 
Coles v. Appleby, 87 N. Y. 114; Hub- 
bell v. Blakeslee, 71 N. Y. 63; Kel- 
logg v. Ames, 41 N. Y. 259; Hancock 
v. Hancock, 22 N. Y. 568; Ewell v. 
Hubbard, 46 App. Div. 8838, 61 NYS 
790; Betts v. Betts, 9 App. Div. 210, 
41 NYS 285 [aff 159 N. Y. 547 mem, 
54 NE 1089 mem]; Browne vy. Perris, 
56) Hun (601, 11 NYS» 97; sAngel iv: 
Boner, 38 Barb. 425; Carter v. Hola- 
han, 11 Daly 104 [aff 92 N. Y. 498; 
Washington Furniture Co. v. Potter, 
188 N. C. 145, 124 SE 122; Warner v. 
Work 2, Or Cirs |Ctii31 0s wWatsonk ye 
Dundee Mortg., etc., Co., 12 Or. 474, 
8 P 548; Carrow v. Headley, 155 Pa. 
96, 25 A 889; Stanhope’s Hst., 19 Pa. 
Co. 411; Moore v. Harrisburg ‘Bank, 8 
Watts 138; Bailey v. Wood, Su¢: 
36,750. SH) 631; 
drum, SAUSNC, 


Bredenberg v. Lan- 
315, 10 SE 956; Juckett 


v. Fargo Mercantile Co., 19 S. D. 150, 
102 NW _ 604; Irvine v. Shrum, 97 
Tenn. 259, 36 SW 1089; Hennings- 


meyer v. Conroe First State Bank, 
(Tex. Civ. A.) 192 SW 286; Maryland 
Fidelity, ete., Co. v. Albrecht, -(Tex. 
Civ. A.) 171 SW 819; Hampshire v. 
Greeves, (Tex. Civ. A.) 130 SW 665; 
McClaskey v. O’Brien, 16 W. Va. 791; 
Behrendt v. Burns, 134 Wis. 479, 115 
NW 146; Goulding v. Bunster, 9 Wis. 
513; Gannon v. Gannon, [1909] 1 Ir. 
57; Reeves v. Konschur, 2 Sask. L. 
125, 10 WestLR 680. 

Merger of estates generally see 
Estates §§ 233-241. 

43. Stoeckle v. Rosenheim, 10 Del. 
Ch. 195, 200, 87 A 1006; Washington 
Furniture Co. v. Potter, 188 N. C. 145, 
124 SH 122. 

“A court of equity will relieve a 


e 
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mortgaged premises,** the question as to whether 
the mortgage has been extinguished by a merger of 
estates or is to be kept alive in equity as a subsist- 
ing lien will in general depend upon the intention 
Where the intention was express or 
apparent, it will be given effect,** unless the result 
would be inequitable,*® as is generally the case where 
the conflicting rights of a third person have inter- 
In other cases, however, the intention will 
be adduced from all the circumstances surrounding 
the transaction,** 
owner are best subserved by keeping the mortgage 


and where the interests of the 


lienholder from the legal conse- 
quences of a merger of estates; as 
for instance, where a lienholder pur- 
chases the legal title to the property 
on which he has a lien, and there is 
a Subsequent lien. Merger is treated 
in equity, under some circumstances, 
as a question of intention, and if it 
operates detrimentally to the lien- 
holder who acquires the legal title 
the lien will be preserved. This is 
not inequitable to the junior lienhold- 
er whose rights were, of course, ac- 
quired before the conveyance.” 
Stoeckle v. Rosenheim, supra., 

[a] Where the owner of the mort- 
gage has divested himself of all his 
interest therein by assignment, his 
acquisition of an interest in the 
premises cannot in any event effect 
a merger. Lime Rock Nat. Bank v. 
Mowry, 66 N. H. 598, 22 A 555, 138 
eee 294; Goulding v. Bunster, 9 Wis. 
13. 

44. See cases passim this section. 

45. Westburg v. Pettiford, 148 
Minn. 386, 182 NW 441; Hampshire v, 
Greeves, (Tex. Civ. A.) 130 SW 665; 
and cases infra note 46. 

46. Cal.—Matzen v. Shaeffer, 65 
Cala Signsh Ri92; 

Ga.—Clay v. Banks, 71 Ga. 363. 

Ill—Watson v. Gardner, 119 Ill. 
312, 10 NE 192: Bonharn v. Galloway, 
LUW1685 (bliester vi EL rary.°9.9) Lissa 
13 

Mass.—Evans v. Kimball, 1. Allen 
240; Crosby ; vs, 'Taylor,715 . Gray) 164 
77 AmD 852; Savage v. Hall, 12 Gray. 
363; Grover v. Thatcher, 4 Gray 526. 

BS —Dutton v. Ives, 5 Mich. 515. 

N. H.—Green v. Currier, 63 N. HL 
563, 3 A 428; Fellows v. Dow, 58 N. 
ae 21; Bell v. Woodward, 34 N. H. 

N. J.—Nagle v. Conard, 79 N. J. Ea. 
124, 81 A 841 [aff 80 N. J. Eq. 252, 
87 A 1119]; Newcomb v. Lubrasky, 
65 aS ee Eq. 125, 55 A 89. 

Y.—Curtis v. Moore, 152 N. Y. 
159, “46 NE 168, 57 AmSR 506; Skeel 
v. Spraker, 8 Paige 182; Millspaugh 
v. McBride, 7 Paige 509, "34 AmD 360. 

N. C.—Washington Furniture Co. 
v. Potter, 188 °N. (CG. 1455 124Shei22e 

Oh.—Bell v. Tenny,, 29 Oh. St. 240. 
te v. Murphy, 1 Phila. 
ie I.—Duffy v. McGuiness, 13 R. I. 

Sask.—Reeves v. Konschur, 2 Sask. 
L. 125, 10 WestLR 680. 

“Tf there is an intervening estate, 
encumbrance or equity, that of itself 
would be sufficient to prevent a 
merger of the mortgage with the 
equity of redemption, provided the 
encumbrance be not one which the 
owner has assumed to pay or one 
against. which he is estopped from 
defending.” Nagle v. Conrad, 79 N, 
J. Eq. 124, 1382, 81 A 841 [aff 80 N. 
J. Eq. 252, 87 A. 1119). 

[a] Where a dower interest comes 
in between and thus prevents a union 
of estates, there is no merger. 
Brendt v. Brendt, 53 NYS 1026. 

47. Saling v. Saling, 95 N. J. Ea. 
611, 124 A 249; Champney v. Coope, 
32. N. Y. 543; Union Bank v. Schnei- 
der, 147 App. Div.) Ll oes Ness Week 
Washington Furniture Co. v. Potter, 


188 N. C. 145, 124 SE 122; Watson v. 
Dundes. Mortg., etce., Co., 12 Or. 474, 
48. 


For later cases, developments and changes in the law See cumulative Annotations, same title, page and note number, 
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alive, equity will presume the intention to do so.*8 
These rules are alike applicable whether the owner 
of the interest was the mortgagor,*® a grantee of 
the equity of redemption, or the holder of another 
encumbrance on the premises,°! and whether the 


48. Ala.—Barnett v. McMillan, 176 
Ala. 430, 58 S 400. 

Me.—Hatch vy. Kimball, 16 Me. 146. 
. Miss.—Hartford F. Ins: Co: v. J. R. 


Buckwalter Lumber Co., 116 Miss. 
822, 77. S 798, 
Or.—Watson v. Dundee Mortg., 


etc., Co., 12 Or: 474, 484, 8 P 548. 

Tex.—Maryland Fidelity, etc., Co. 
Vv. “Albrecht, (Civs A.) 171 ‘SW °819. 

Eng.—Whitely v. Delaney, [1914] 
A. C,. 132-frev [1912] 1 -Ch: 735]. 

“In the absence then of an ex- 
press intention to the contrary, the 
intention to keep the two estates 
separate will be implied or presumed, 
when it is for the interest of the 
party that they should be kept sepa- 
rate.” Watson v. Dundee Mortg., 
etc Co, supra. 

49. See cases infra this note. 

[a] Assignment held to effect a 
merger.—New York Security, etc., 
Co. v. Equitable Mortg. Co., 77 Fed. 
64; Sisk v. Rapauano, 94 Conn. 294, 
108 A 858; Drury v. Holden, 121 I11. 
130, 138 NE 547; Kingsley v. Purdom, 
53 -Kan; 56, 35,P 811; McDonald -v. 
Harkness, 146 La. 920, 84 S 205; 
Schinkel v. Hanewinkel, 19 La. Ann. 
260; Hill v. Hall, 4 Rob. (La.) 416; 
Parkey v. Veatch, 164 Mo. 375, 64 SW 
114, 86 AmSR 627; Lomison vy. Leach, 
12 Nebr. 9, 10 NW 407; Bronner v. 
Walrath, 208 App. Div. 758, 202 NYS 
577; Sherow v. Livingston, 22> App. 
Div. 534, 48 NYS 269; Fairfield v. 
Lynch, 46 N. Y. Super. 1; Bly v. Mc- 
Night, 30 HowPr (N. Y.) 97; Hussey 
Wo eed 120) IN. C25 3125 26 -SHy 919,258 
AmSR 789. 

[b] Assignment held not to effect 
a merger.—Kelley v. Jenness, 50 Me. 
455, 79 AmD 623; Hatch v. Kimball, 
14 Me. 9; Scribner v. Malinowski, 148 
Mich. 446, 111 NW 1032; Bloomer v. 
Burke, 94 Minn. 15, 101 NW 974; 
Baker vy. Terrell, 8 Minn. 195; Salvin 
v. Myles Realty Co., 227 N. Y. 51, 
124 NE 94, 6 ALR 581; Bronner v. 
Walrath, 208 App. Div. 758, 202 NYS 
577. 

50. See cases infra this note. 

[a] Assignment held to effect a 
merger.—Mobile Branch Bank  v. 
Hunt, 8 Ala. 876; Maulding v. Sims, 
213 Ill. A. 473; Judy v. Warne, (Ind. 
A.) 100 NE 483; Belk v. Fossler, 49 
Ind. A. 248, 96 NE 15; Serapurn v. 
ia Croix, 1 a. 373; Given, v., Marr, 
27 Me. 212; Boyd vy. Parker, 43 Md. 
182; Carlton v. Jackson, 121 Mass. 
592; Wadsworth v. Williams, 100 
Mass. 126; Wade v. Merwin, 11 Pick. 
(Mass.) 280; Wade v. Howard, 6 
Pick. (Mass.) 492; Oleott v. Critten- 
den, 68 Mich. 230, 36 NW 41; Smith 
v. Austin, 11 Mich. 34; Bassett v. 
Hathaway, 9 Mich. 28; Wead v. Gray, 
78 Mo. 59; Wade v. Beldmeir, 40 Mo. 
486; Saling v. Saling, 95 N. J. Ea. 
611, 124 A 249; Garwood v. Eldridge, 
2 _N. J. Eq. 145, 34:AmD 195; Rus- 
sell ve) Pistor; % IN. Yoni, .57 AmD 
509; McGiven v. Wheelock, 7 Barb. 
(N. Y.) 22; Cooper v. Whitney, 3 Hill 
(N. Y.) 95; Jackson v. Waldron, 13 
Wend. (N. Y.) 178; Knickerbacker v. 
Boutwell, 2 Sandf. Ch. (N. Y.) 319; 
Bull v. Smith, 45 N. D. 613, 178 NW 
426; Holland vy. Citizens’ Sav. Bank, 
16 R.-1. 734, 19. A 654,.8 LRA 553; 
Lamoille County Sav. Bank, etc., Co. 
v. Belden, 90 Vt. 535, 98 A 1002; 
Latton v. McCarty, 142 Wis. 190, 
125 NW 430; Briggs v. Seymour, 17 
Wis. 255; Frey v. Vanderhoof, 15 
Wis. 397; Reeves v. Konschur, 2 Sask. 
L. 125, 10 WestLR 680. 

{[b] Assignment held not to effect 
a merger.—Walker v. Mathis, 128 
Ark. 317, 194 SW 702; Folda Real 
Est. Co. v. Jacobsen, 75 Colo. 16, 
223 P 748; Lewis v. Hinman, 56 Conn. 
55, 13 A 143; Burney Tailoring Co. v. 
Cuzzort, 132 Ga. 852, 65 SE 140; 
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title therein was 


Westheimer v. Thompson, 3 Ida. 560, 
32 P 205; Matteson v. Thomas, 41 Ill. 
110; Hester v. Frary, 99 Ill. A. 51; 
Myers v. O’Neal, 130 Ind. 370, 30 NE 
510; Morrow vy. U. S. Mortgage Co., 
96 Ind. 21; Carithers v. Stuart, 87 
Ind. 424; McClain v. Sullivan, 85 Ind. 
174; Howe vy. Woodruff, 12 Ind. 214; 
Hollenbeck v. Stearns, 73 Iowa 570, 
35 NW 6438; Spurgin v. Adamson, 62 
Iowa 661, 18 NW 2938; Goring v. 
Shreve, 7 Dana (Ky.) 64; Offutt v. 
Hendsley, 9 La. 1; Lovejoy v. Vose, 
73 Me. 46; Randall v. Bradley, 65 Me. 
43; Simonton v. Gray, 34 Me. 50; 
Pool v. Hathaway, 22 Me. 85; Thomp- 
son v. Chandler, 7 Me. 377; Carll v. 
Butman, 7 Me. 102; Dircks v. Logs- 
don, 59 Md. 178; Cheffee v. Geageah, 
(Mass.) 149 NE 620; Strong v. Con- 
verse, 8 Allen (Mass.) 557, 85 AmD 
132;, Gibson: v. Crehore, 5 Pick. 
(Mass.) 146; Winans v. Wilkie, 41 
Mich. 264, 1 NW 1049; Flanigan v. 
Sable, 44 Minn. 417, 46 NW _ 854; 
Horton v. Maffitt, 14 Minn. ,289, 100 
AmD 222; Davis v. Pierce, 10 Minn. 
3765: Wilcox v.. Davis, 4 Minn. 197; 
Gerardi v. Christie, 148 Mo. A. 175, 
127 SW 6385; Salvage v. Haydock, 68 
N. H. 484, 44 A 696; Kelly v. Duff, 
61 N. H. 435; Bell v. Woodward, 34 
N. H. 90; Wilson v. Kimball, 27 N. H. 
300; Fletcher v. Chase, 16 N. H. 38; 
Bailey v. Willard, 8 N. H. 429; Dun- 
can v: Smith, 31 N. J. L. 325;°Betts 
vi Betts, 159 N. Y. 547, 54 NE 1089; 
Binsse v. Paige, 1 Abb. Dec. (N. Y.) 


138, 1 Keyes 87; Huntley v. Re Voir, 
66 Hun 291, 20 NYS 920; Clark v. 
Simmons, 55.) Hun i775} 3) NYS 5/74; 


Winslow v. McCall, 32 Barb. (N. Y.) 
241; Stewart v. Smith, 29 Misc. 235, 
60 NYS 329; Franklyn v. Hayward, 
61 HowPr (N. Y.) 43; Starr v. Ellis, 
6‘Johns. Ch. (N. Y.) 393; Gardner v. 
Astor, 3 Johns, Ch. (N. Y.) 58, 8 AmD 


465; Fithian v. Corwin, 17 Oh. St. 
118; Moats v. Thompson, 283 Pa. 313, 
129 A 105; Irvine v. Shrum, 97 Tenn. 
259, 36 SW 1089; Rorer v. Ferguson, 
965-Va. 411, 31 SE e817; elueitchy ty. 
Leitch, 2 Ont. L. 233. 

51. See cases infra this note. 

{a] Assignment held to effect a 
merger.—Moore v. Olive, 114 Iowa 
650, 87 NW 720; Winans v. Wilkie, 
41 Mich. 264, 1 NW 1049. 

{b] Assignment held not to effect 
a merger.—Wahl v. Zoelck, 178 [ll. 
158, 52 NE 870; Bennett Sav. Bank 
v. Smith, 171 Iowa 405, 152 NW 1717; 


Smith v. Moore, 112 Iowa 60, 88 NW 
813; Goodenough v. Labrie, 206 
Mass. 599, 92 NE 807, 138 AmSR 411; 
Gerrity v. Wareham Sav. Bank, 202 
Mass. 214, 88 NE 1084; Sheddy v. 
Geran, 113 Mass. 378; Loud v. Lane, 
8 Metc. (Mass.) 517; Willard v. Har- 
vey, 5 N. H. 252; Guie v. Byers, 95, 
Wash. 492, 164 P 75. 

52. See cases infra this note. 

[a] Where a purchaser of part of 
the mortgaged premises (1) pays the 
mortgage debt and takes an assign- 
ment thereof, the general rule of 
equity applies that, if it is for the 
interest of the assignee of the mort- 
gage that it should be upheld, it will 
be considered as still a subsisting 
lien. Smith v. Ostermeyer, 68 Ind. 
432; Holden v. Pike, 24 Me. 427; Clark 
y.. Clark, ¥567— Ni: Hip 10555 Davis ow 
Burns; '.179.-App.. Div. 381, 166 NYS 
3857; Casey v. Buttolph, 12 Barb. (N. 
Y.) 637; King v. McVicker, 3 Sandf. 
Ch. (N. Y.) 192; MPluck vi" Replogle, 
13 Pa. 405; Duncan v. Drury, 9 Pa. 
332, 49 AmD 565; Collamer v. Lang- 
dony 29° Vit. 325 .'(2) But this is not 
so where the purchaser has assumed 
and agreed to pay the whole mort- 
gage debt as a part of the considera- 
tion tor his purchase. Drury v. 
Holden) L280" Ss eiNe 254.7," 
Cushing v. Ayer, 25 Me, 383; Pike v., 
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interest was partial®? or limited,®* and although the 


but an equitable one;°* but where 


the owner of the premises acquires only a trustee’s 
title to the mortgage,°> or where a trustee of the 
mortgage acquires an interest in the premises,°® 


Goodnow, 12 Allen (Mass.) 472. 

[b] An assignment of a half in- 
terest in a mortgage to the owner of 
the equity of redeniption cancels 
such interest in the mortgage by 
merging it in the fee. Mathews v. 
Wilson? 38ioCal) As A443 o07Ts CP 647% 
Blogett v. Hildreth, 8 Allen (Mass.) 
186; Saint v. Cornwall, 207 Pa. 270, 
56 A 440. 

53. See cases infra this note. 

[a] A tenant (1) may pay off a 
mortgage on the premises and take 
an assignment thereof. Lang v. Cad- 
well, 13 Mont. 458, 34 P 957; Wil- 
liams v. Williams-Wynn, 84 L. J. Ch. 
801. (2) But where the intention to 
extinguish the lien is evident, the 
mortgage will not be kept alive. 
Hatch v. Kimball, 16 Me. 146; Bolles 
Vv: Wade, 14° oN, Je) Har 2.4585 ineire 
Toppin; 11915} 2 1. Rx330. 

{b] Life interest reserved to as- 
signor.—A mortgage assigned to the 
owner of the premises, Subject to a 
life interest reserved to the assignor, 
is not merged in the fee. Cox vy. Led- 
ward, 124 Pa. 435, 16 A 826. 

{c] An assignment to the husband 
or wife of a mortgagor does not 
generally destroy the mortgage lien. 
Bowers v. Mitchell, 168 Ark. 501, 
271 SW 3832; Johnson yv. Razy, 181 
Cal. 342, 184 P 657; Skinner v. Hale, 
76 Conn. 228, 56 A 524; Anderson 
Banking Co. vy. Gustin, (Ind. A.) 146 
NE 331; Bean v. Boothby, 57 Me. 295; 
Model Lodging House Assoc. v. Bos- 
ton, 114 Mass. 133; Lowe v. Leary, 
184 App. Div. 421, 171 NYS 6387 [aff 
227 N.Y. 629 mem, 125-NE 920 
mem]; Miller v. Miller, 22 Misc. 582, 
49 NYS 407; Newton v. Manwarring, 
10 NYS 347; McGale v. McGale, 18 
R. FE. 675, 29 A 967; Dyer v. Dean, 69 
Nity SON sineAS Fl Ss 

[d] Where the interest is ex- 
pectant as in the case of one who is 


the sole beneficiary of an estate 
which is yet unsettled, no merger 
will have taken place. Swayze v. 


Schuyler, 59 N. J. Eq. 75, 45 A 347. 

54. See cases infra this note. 

[a] Mortgage held extinguished.— 
Welsh v. Phillips, 54 Ala. 309, 25 
AmR 679; Putnam v. Collamore, 120 
Mass. 454; West v. McCelvey Loan, 
ete) Coxl- ChexsJCivef Al rv 229 eisiwi 
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[b] Mortgage held not extin- 
guished.—Ruedy v. Alamosa Nat. 
Bank, 77 Colo. 112, 235 P 350; Shimer 
v. Hammond, 51 Iowa 401, 1 NW 
656;. Towle! v. Hoit, 14 N. =Ea 615 
Southworth v. Scofield, 51 N. Y. 
Dlise 

[c] Rescission of contract to pur- 
chase.—Where one who has con- 
tracted to purchase property and pay 
off a mortgage on it, as part consid- 
eration for the sale, rescinds the con- 
tract for good cause, his subsequent 
purchase of the mortgage does not 
extinguish it. Kuhlman y. Wood, 81 
Iowa 128, 46 NW 738. 

55. Dent v. Matthews, 202 Mo. A. 
451, 218 SW 141; Denzler v. O’Keefe, 
34 N.. J. Eq. 361; Hadley v. Chapin, 
11 Paige (N. Y.) 245; Angel v. Boner, 
38 Barb. (N. Y.) 425; South Carolina 


Ins; Cos-vii Cook, 71060S2C. 46m or 
SE 728. 
[a] Acquisition by executor. — 


Where the mortgagor or owner of the 
equity of redemption becomes the 
owner of the mortgage also, not in 
his individual capacity, but as an 
executor, there is no’ merger of 
estates, Pettee v. Peppard, 120 
Mass. 522; Swayze v. Schuyler, 59 
N. J. Eq. 75, 45 A 347; Miller v. Don- 
aldson, 17 Oh. 264; Clowney v. Cath- 
Cant, Zi 2Se GC, Webs 

56. Gerardi v. Christie, 148 Mo. 
A. 75, 127 SW 635; Southworth v, 
Scofield, 51 N. Y. 518. 
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there can be no merger in any event. 

[§ 710] EB. Rights and Liabilities of Parties—1. 
Generally speak- 
ing an assignee of a mortgage has all the rights 
thereunder that his assignor had,*? but no other or 
ereater rights;°* and he cannot be divested of his 
rights by unauthorized subsequent dealings between 
the original parties to the mortgage.®® 
however, are subject to a number of qualifications 
and exceptions, the assignee’s rights generally de- | 
pending upon his bona fides,®° and his diligence in | 
giving notice of the assignment,®! as well as on the 


Rights of Assignee—a. In General. 


57. U. S.—In re Great Lakes 
Lumber Co., 8 F. (2d) 96; Hastings 
v. Manhattan Trust Co., 77 Fed. 347, 
23 CCA 191; Thomson v. Bradford, 23 
Fy Cas. No, 238,982, TrBiss, 352. 

Ala.—Dillard v. Propst, 212 Ala. 
664, 103: S 863; Brewer v. Atkeison, 
121 Ala. 410,.25 S 992, 77 AmSR 64. 

Conn.—Wiser v. Clinton, 82 Conn. 
148, 72 A 928, 1385 AmSR 264. 

Ga.—Gillespie v. Hunt, 146 Ga. 440, 
91 SE 468; Tripod Paint Co. v. Ham- 
ilton, 111 Ga. 823, 35 SE 696. 

Il].—Kilgour v. Gockley, 838 Ill. 
109; Crews v. Cronk, 210 Ill. A. 633. 

Iowa.—Turnis v. Ballou, 205 NW 
746; Lundean v. Hamilton, 159 NW 


163; Hollenbeck v. Stearns, 73 Iowa 
570. 35 NW 643. 

eg bY v. Barren, 10 Ky. Op. 
584. 

La.—Beatty v. Clement, 12 la. 
Ann. 82 


Me.—FPierce v. Faunce, 47 Me. 507. 

Mda.—Demuth v. Oid Town Bank, 
85 Md. 315, 37 A 266, 60 AmSR 322. 

Mass.—U. S. Trust Co. v. Com., 245 
Mass. 75, 139 NE 794; Hills v. Bliot, 
12 Mass. 26, 7 AmD 26. 

Minn.—Meeker County Bank v. 
Young, 51 Minn. 254. 53 NW 630; Sol- 
berg v. Wright, 33 Minn. 224, 22 NW 
381. 

Nebr.—Hall v. 47 Nebr. 
ADA SOG. NW oo. 

N. J.—Appleton v. Small, 31 N. J. 
Hq. 382; Smallwood v. Lewin, 13 
Nivea Eas 123. 

N. Y.—Havens v. Willis, 100 N. Y. 
482, 3 NE 313; Jackson v. Minkler, 10 
Johns. 480. 

N. C.—Green v. Rodman, 150 N. C. 
176, 63 SE 732. 

Pa.—Dollar Sav. Fund, etc., Co. v. 
Pere Borough, 230 Pa. 240, 79 A 
496. 

Utah.—Charter Oak L. Ins. Co. v. 
Gisborne. o jJtah 319. .15 P° 253, 

Wis.—Franke vy. Neisler, 97 Wis. 
364, 72 NW 887. 

Ont.—Barry v. Anderson, 18 Ont. 


Hooper, 


A. 247; Rowland vy. Northcott, 24 
OntWN 3. 
B. C.—Great West Permanent Loan 


Co. v. National Mortg. Co., 26 B. C. 
566, 45 DomLR 751, [1919] 1 West 
Wkly 788. 

[a] For example, where a mutual 
mistake as to the extent of the 
premises secured by the mortgage 
was of such a nature that it could 
not have been urged against the 
mortgagee, it cannot be set up 
against his assignee. Appleton v. 
Small, 31 N. J. Ea. 382. 

[ob] After-acquired title—An as- 
signee of a mortgage has the benefit 


of a title acquired by his assignor, 


subsequent to the assignment. Cen- 


oe v. Planters’, etce., Bank, 22 Ala. 
3. 
[ec] Future advances,—A_  provi- 


sion in a mortgage which ran to the 
mortgagees, their executors and as- 
signs, that it should stand as secur- 
ity for future advances, was held 
to inure to the benefit of an assignee. 
In re Great Lakes Lumber Ones jake 
(2d) 96. 

{d] Right to purchase at fore- 
closure sale.—-(1) The assignee of a 
mortgage has the same right as any 
other person to purchase the prem- 
ises at the foreclosure sale (Demp- 
ster v. West, 69 Ill. 613), (2) unless 
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63 
gage.® 
These rules, 


the mortgage expressly stipulates to 
the contrary, the mortgagor being 
entitled in such case to disaffirm 
the sale (Fortson v. Bishop, 204 Ala. 
524, 86 S 399). (3) But in the ab- 
sence of an authorization in the 
pledge, an assignee of a mortgage 
taken as collateral security cannot 
purchase the real estate at the fore- 
closure sale and hold it as security 
for the face of the mortgage. Schelp 
v. Nicholls, (Mo. A.) 268 SW t017. 

Assignment of mortgage as trans- 
fer of incident rights see supra § 696. 

re dae of mortgagee see supra §§ 


. S.—Sheldon v. Sill, 8 How. 
441,12 L. ed. 1147; In re Mosher, 224 
Fed. 739; Butcher v. Werksman, 204 
Fed. 330 


Ark.—National Bank of Commerce 
v. Plater, 200. SW $793; Lesser v. 
Cal.—Camden v. Vail, 24 Cal. 392; 
Godeffroy v. Caldwell, 2 Cal. 489, 56 

Colo.—Ruedy |v. Alamosa 
Bank, 77 Colo. 112; 235 P 350. nae 
Ga. 612, 45 SH 479: 

Ill.—Wright v. Chandler, 180 Ill. A. 
[rev on other grounds 232 Ill. 180, 82 
N# 460]. 

Warwick,~ 52 
Towa 4938, 3 NW 519. 
302. 

La.—Deering Harvester Co. v. C. L 
301, 83 S 
Md.—Frederick Cent. Bank v. Cope- 


Reeves, 142 Ark. 320, 219 SW 15. 
AmD 360. 
Nat. 
Ga.—Cummings v. McDade, 
476; Rohde v. Rohn, 127 Ill. A.. 57S 
Iowa.—Burbank  v. 
Ky.—Pindell v. Brown, 6 Ky. Op. 
Smith Farm Land Dev. Co., 146 La. 
580. 
land, 18 Md. 305, 81 AmD 597 


Mass.—Callaghan vy. O’Brien, 136 
Mass. 378; Pomeroy v. Latting, 2 
Allen 221. 

Mich.—Lockwood v. Noble, 113 


Mich. 418, 71 NW 856. 
Minn.—State Finance Co. v. Com- 


monwealth Title Ins., ete. Co., 69 
Minn. 219, 72 NW 68. 

Mo.—Potter v. McDowell, 43 Mo. 
93% 


Nev.—Gibson v. Miln, 1 Nev. 526. 

N. H.—Worster v. Great Falls Mfg. 
Co. 74 eNe Te: 

N. J.—Kline v. McGuckin, 24 N. J, 
Eq. 411; Garroch v. Sherman, 6 N. J. 
Eq. 219. 

N. Y.—Barson v. Mulligan, 191 N. 
Y. 306; 84 NE. 75, 16 LRANS 151; 
‘Acérn tv. >Hotchkiss; s97miNwY. 
Andrews v. Gillespie, 47 N. Y. 
Bush) “yal Gavhiro pi) 22) uN, ve 
Simonson v. Falihee, 25 Hun 
Sheldon v. Ferris, 45 Barb. 124; 
Bernuth v. Sutton, 6 NYS 377; Mer- 
tens v. Wakefield, 35 Misc. 501, 71] 
ee 1062; Wyman v. Smead, 31 How 

pl wal 

N. D.—Nash v. Northwest Land 
Co., 15 N. D, 566, 108 NW 792. 

Oh.—Home Bldg., ete, Assoc. v. 
Clark, 48 Oh. St. 427, 2 NE 846; Cin- 
cinnati v. Fogarty, 14 OhNPNS 599. 


Pa.—Johnson vy. Brown, 19 Pa. 
Dist. 532: 
Wash.—Thomas v. Scougale, 96 


it bap 162, 155 P 847, AnnCas1918G 
oa. 

Wis.—Phillips v. Holland, 149 Wis. 
524, 1386 NW 191; Butler v. Mazeppa 
Bank, 94 Wis. 351, 68 NW 998 

Wyo.—Graves v. Burch, 26 “Wyo 
192, 81 P 354, 5 ALR 1216. 


Remote assignee. 
remote one in the chain of title, rather than a pur- 
chaser from the original mortgagee, does not alter 
or affect his rights.®* 

[§ 711] b. Right of Immunity from Equities and 
Defenses—(1) Equities and Defenses between Origi- 
nal Parties—(a) In General. 
the mortgage debt is evidenced by a negotiable 

_instrument,®® the assignee of a mortgage takes it 


> ey 
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nature of the claim asserted against him,°? and the 
character of the obligation secured by the mort- 


The fact that the assignee is a 


Except in a case where 


Eng.—Ford v. White, 16 Beav. 120, 
51 Reprint 723. 

Can.—Houston v. Merchants Bank, 
31 eee Sian Sone & 

B. C.—Quebec F. Ins. Co. v. Mac- 
Vicar, 22) Bk (Oo) 448) 27 “Domi 
720. 

Ont.—Lee v. Canadian Mut. Loans, 
ete:, Co.,.5 Ont. L. 471; 2) OntwWwResit 
[app quashed 34 Can. S. C. 224, and 
allowing app 3 Ont, L. 191]; Thures- 
son v.. Thuresson, 3 Ont. Ii. 271, 1 
OntWR 4, 22 CanLTOccNotes 51; Mc- 
Cormick v. Cockburn, 31 Ont. 436, 20 
CanLTOccNotes 178. 

Que.—Martineau v. Pennington, 24 
Que. Q. B. 3, 23 DomLR 746: 

[a] Rule applied.—Where a cor- 
poration had no legal capacity to 
take a bond and mortgage, its trans- 
feree could derive no benefit from the 


attempted assignment. Curtis v. 
Hutchinson, 1 Oh. Dec. (Reprint) 
471, 10 WestLJ 134. 

59.° Conn.—Smith v. Stevens, 49 


Conn. 181. 

Ind.—Connecticut Mut. L. Ins. Co. 
v. Talbot, 113 Ind. 373, 14 NE 586, 3> 
AmSR 655. 

Iowa.—Hickman v. McDonald, 164 
Iowa 50, 145 NW 3822. 


Me.—Bryant v. Jackson, 59 Me. 
365. 
Md.—Timms v. Shannon, 19 Md. 


296, 81 AmD’ 632. 

Mass.—Marcus v. Dyer, 174 Mass. 
64, 54 NE 352. 

Mont.—Cornish v. Wollverton, 32 © 
Mont. 456, 81 P 4, 108 AmSR 598. 

N. Y.—Public Bank vy. Oshinsky, 
69 Misc. 464, 127 NYS 618; Titus vi 7 
Haynes, 9° NYS? 742 © [aff 129 NYB Ys 
645 mem, 29 NE 1032 mem]. 

Pa.—Anderson v. Kern, 259 Pa. 
Crueger, 7 


81, 102 A 427. 
Wash.—Dewing  v. 
Wash.° 590, 35 =P 393. 
“The rights of the assignee are in > 
no manner affected by the acts of 
the mortgagee and mortgagor, which 
may have been done since.’”? Timms 
Me Shannon, 19 Md. 296, 315, 81 AmD 


60. See infra §§ 711-715. 

61. See infra §§ 719--721. 

62. See infra §§ 711-715. 

63. See infra §§ 711-721. 

64 Ill—Hugunin vy Starkweath- 
ery 10 Ths 492: 


Mich.—Nichols v. 10 Mich. 
526; 82: AmD 57. 

N. H.—Hoitt v. Webb, 36 N. H. 158. 

N. J.—Melick v. Liberty Trust Co., 
85"N, J. BQt 29,95 A 3675) Miorrisaive 
Joyce, 63. N, oJ.. “Hage 549, 538. (Ar se 
Rose v. Kimball, 16 N. J. Eq. 185. 

N. Y.—Bush v. Lathrop, 22 N. Y. 
535; Freeman v. Auld, 37 Barb. 587 
[aff 44 Barb, 14]; Clute v. Robison, 
2 Johns. 595; Sweet v. Van Wyck, 3 
Barb. Ch. 647. And see Syracuse Sav. 
Bank vy. Merrick, 182 N. Y. 387, 75 
NE 232. 
bn aieteee v. Bound, 1 Oh. St. 

Pa.—Mott v. Clark, 9 Pa. 399, 49 
ae 566; Burns v. Ashton, 1 LegGaz 

5. D.—Richards Trust Co. v. Rhom- 
berg, 19 S. D. 595. 104 NW 268; 

Va.—Payne v. Huffman, 98 Va. 372, 
36 SE 476. 

Can.—Houston v. Merchants Bank, 
31 Can, S' °C) 361. 

65. See infra § 712. 


Lee, 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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subject to all equities and defenses between ‘the 
original parties which arose out of the mortgage 
transaction prior to the assignment,*® even though 


66. U. S.—Clark v. Smallwood, 156 
Fed. 409; Hubbard v. Turner, 12 : 
Cas.:No. 6,819, 2 McLean 519; U. S. 


We Sturges, av, K.. Cas. No: 16,4145" 1 
Paine 525. 
Ark.—Brown vy. Brown, 96 Ark. 


456,.132 SW 220. 
Cal.—MecCreery  v. 
Cal. 37, 195 P 670; Metropolis Trust, 
ete., Bank v. Monnier, 169 Cal. 592, 
147-P -265:; Taylor ‘v. Jones; 165 ‘Cal. 
108, 131 P 114; Adams v. Hopkins, 
144° Cal. 195-07 “Peete: “Mever. tv, 
Weber, 133 Cal. 681, 65 P 111”; San 
Jose Ranch Co. v. San Jose Land, 
ete.; -Co.,- 132 ‘Cal. 582, 64 P 1097; 
Bouche v. Louttit, 104 Cal. 230, 37 P 
902; Brown v. Witts, 57 Cal. 304; 
McCabe vy. Grey, 20 Cal. 509; Hale v. 
Pendergrast, 42 Cal. A. 104, 183 P 
833; Raymond v. Glover, 4 Cal. Un- 
Tep“Cas! 780) 8TSP "TTA 5-9 U8e 
Conn.—Sisk v, Rapauano, 94 Conn. 
294, 108 A 858. 


Charlton, 185 


Dak.—Grand Haven First Nat. 
Bank v. Honeyman, 6 Dak. 275, 42 
NW 771. 

Pe Fla.—Reddish v. Ritchie, 17 Fla. 

67. 

Ga.—Foster v. McGuire, 96 Ga. 447, 
23 SE 398; Winn v.° Ham, -R. 'M. 
Charlt.~ 70. 


Ill.—Bartholf v. Bensley, 234 Il. 
336, 84 NE 928 [aff 137 Ill. A. 420]; 
Lauf v. Cahill, 231 T11.' 220, 83) NE 
155; -Hazle’ v.* Bondy, L173) T1302, 
50 NE 671; Buehler v. McCormick, 
169 Ill. 269, 48 NE 287; Shippen 
v. Whittier, 117 Ill. 282, 7 NE 642; 
Towner v. McClelland, 110 Ill. 542; 
MelIntire v. Yates, 104 Ill. 491; Ellis 
Vor Sisson, 96° 1144105: ‘Haskell -~. 
Brown, : 65° Til. 29; Olds ‘v.. ‘Cum- 
mings, 31 Ill. 188; McConnell v. Hod- 
son, 7 Ill. 640; Strey v. Pliemleng, 
220 Ill. A. 249; Burr v. Tobey, 182 I11. 
A. 228 [rev on other grounds. 264 Ill. 
230, 106 NE 206, LURAI916A 1049, 
AnnCas1915D 1132]; Cahill v. Lauf, 
133 Ill. A. 607 [aff 231 Ill. 220, 88 Nu 
155]; Pierce v. Coryn, 126 Ill. A. 244; 


Bass v. Lobstein, 108 72 As 28% 
Elser v. Williams, 104 Ill. A. 238; 
Bebber v. Moreland, 100 Ill. A. 198; 


Hahn vy. Geiger, 96 Ill. A. 104; Faris 
Ve, Briscoe. M8 \ TIA 242: | \Cam= 
eron v. Bouton, 72 Ill. A. 264; Belt v. 
Winsor,+ sos ll A. "3335 hoster ov, 
Strong. 5)  1]T- A223: 

Ind.—Sharts v. Awalt, 73 Ind. 304; 
Reed v. Coale, 4 Ind. 283. 

Iowa.—Henry v. Laurens State 
Bank, 131 Iowa 97, 107 NW_ 1034; 
Yabor v. Fox, )6 Iowa 539, 9 NW 897: 
Yerger v. Barz, 56 Iowa 77, 8 NW 
769; Burbank v. Warwick, 52 Iowa 
493, 3 NW 519. 

Kan.—Bull v. Sink, 8 Kan. 860, 57 


P 853. 

La.—Brou vy. Becnel, 20 La. Ann. 
254. 

Me.—Mason v. York, etc., R. Co., 
52 Me. 82. 

Md.—Cumberland Coal, ete., Co. v. 
Parish, 42 Md. 598; Frederick Cent. 
Bank v. Copeland, 18 Md. 305, 81 
AmD 597. 

Mass.—Paika v. Perry, 225 Mass 
563, 114 NE 830. 

Mich.—Walker v. Thompson, 108 


Mich. 686, 66 NW 584; Cooly v. Har- 
ris, 92 Mich. 126, 135; 52° NW» 997; 
Humphrey y. Beckwith, 48 Mich. 151, 
12° NW 28; Fisher -v. Meister, 24 
Mich. 447; Terry v. Tuttle, 24 Mich. 
206; Nichols v. Lee, 10 Mich. 526, 82 
AmD 57. 

Minn.—Paulsen v. Koon, 85 Minn. 


240, 88 NW 760; Redin v. Branhan, 
43 Minn. 283, 45 NW 445; Scott v. 
Austin, 36 Minn. 460, 82 NW 89, 
864. 


Miss.—Farmers’ Bank v. Douglass, 
19 Miss. 469; Natchez v. Minor, 17 
Miss. 544, 48 AmD 727. 

Mo.—Missouri Real Estate Syndi- 
Rie Vi sSimss £79 “Niro! 6 TOT 8 Siw 
1006. 

Mont.—Price v. Skylstead, 69 Mont 
453, 222 P 1059. 
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Nebr.—Richardson v. Woodruff, 20 


Nebr. Ae 29 NW 308. 
oe H.— Clark v. Clarks) 62 a:Nei EL 
Te 
N. J.—Lobsend v. Young, 99° N. J: 
L. 28, 122 A 618; Walz v. Oser, 93 


N. J. Eq. 280, 116 A 16; Voorhees v. 
Nixon, 72 N. J. Eq. 791, 66 A 192 [aff 
73 N. J. Eq. 673, 69 A 643]; Tate v. 
Security ‘lrust Co.,) 63. Nid. Eq. 559, 
52 A 318; Magie v. Reynolds, 51 N. 
J. Bg. 113; 267A -150; Hutchinson tv. 
Abbott, 33 N. J. Eq. 379; Union Nat. 
Bank ‘v, ‘Pinner, 26 Ni. Ji'Baq..495; 
Bennett v. Hadsell, 23 N. 
Kamena v. Huelbig, 23 N. J. 
Atwater v. Underhill, 22 N. J. Ea. 
599; Hoy v. Bramhall, 19 N. J. ‘Ea. 
74; Andrews v. Torrey, 14 N. J. Eq. 
355; Donnington v. Meeker, 11 N. J. 
Eq. 362; Dunn v. Seymour, 11 N. J. 
Eq. 278; Jaques v. Hsler, 4 N. J. Eq. 
461; Bolles v. Wade, 4 N. J. Eq. 458; 
Stevenson v. Blackest ANawe di Eq. 
338. 

N. 7 a pear v. Sweet, 118 N. Y. 
454, 23 NE 910; Hill v. Hoole, 116 
ING Y-~ 299) = 22 NE 547, 5 LRA 620; 
Briggs v. Langford, 107 N. Y. 680, 14 
NE 502; Bennett v. Bates, 94 N. Y. 
354;--Green v. Fry, 93 N. Y.. 353; 
Westbrook v. Gleason, 79 N. Y. 238; 
Reid v. Sprague, 72 N. Y. 457; Davis 
v. Bechstein, 69 N. Y. 440, 25 AmR 
2138+ Crane=-ve “Turner; 67" Nv oYs 4375 
DeLancey v. Stearns, 66 N. Y. 157; 
Uniion™ College iv. Wheeler,” 61> NAYS. 
88; Andrews v. Gillespie, 47 N. Y. 
487; Ingraham vy. Disborough, 47 N. 
Y. 421; Mickels v. Townsend, 18 N. 
Y.-575; Blum v. Hoffkins, 210 App. 
Div. 748, 206 NYS 587; Pellegrino v. 
Newark First Nat. Bank, 210 App. 
Div. 584, 206 NYS 716; Jamaica Sav. 
Bank v. Taylor, 72 App. Div. 567, 76 
NYS 790; Parmerter v. Colrick, 32 
App. Div. 631, 53 NYS 1111; Merkle 
v. Beidleman, 30 App. Div. 14, 51 NYS 
916 [rev on other grounds 165 N. Y. 
21, 58 NE 757]; Rochester Sav. Bank 
v. Whitmore, 25 App. Div. 491, 49 
NYS 862; Sparling v. Wells, 24 App. 
Div. 584, 49 NYS 321; Dodge v. Man- 
ning, 19 App. Div. 29, 46 NYS 1049; 
Rollins v. Barnes, 11 App. Div. 150, 
42 NYS 954; Rapps v. Gottlieb, 67 
Hun 115,22 NYS 62 [aff 142 N. Y. 
164, 36 NB 1052]; Harrison v. Bur- 
lingame, SS oe EU woos. gadget ON NOt 
905; Bockes v. Hathorn, 20 Hun 503; 
Hovey v. Hill, 3 Lans. 167; Freeman 
Ve Auld, soit Barb. 387. 25 HowPr Se 
Westfall v. Jones, 23 Barb. 9; Hartley 
Vow Pa taints co N. Y. Super. 273,24: 
HowPr 505; Richardson v. Beaber, 
62 Mise. 542, 115 NYS 821; Quacken- 
bush- v. Wheaton, 46 Misc. 357, 94 
NYS 823; Colton Impr. Co. v. Richter, 
26 Misc. 26, 55 NYS 486; Wood v. 
Travis, 24 Misc. 589, 54 NYS 60; 
Parmerter v. Colrick, 20 Misc. 202, 
45 NYS 748; Midwood Park Oto v. 
Baker, 128 NYS 954 {aff 144 App. Div. 
933 mem, 129 NYS 1135 mem (mo- 
tion to dism app den 203 N. Y. 545 
mem, 196 NE 1122 mem)J]; Cassel v. 
Regierer, 114 NYS 601; Masten v. 
Reilly, 10 NYSt 595; Frear v. Sweet, 
4 NYSt 877 [aff 118 N. Y. 454, 23 NE 


910]; Scamoni v. Ruck, 53 HowPr 
3817; Marvin v. Inglis, 39 HowPr 329; 
Ellis v. Messervie, 5 Den. 640, 11 
Paige ~46/5 Clute vy." Robison; 2 
Johns. 595; Little v. Barker, Hoffm. 
487. 

Ghuse Sen v. Stewart, 11 N. 


Oh.—Timmerman v. Howell, 2 Oh. 
Cir. Ct. 27, 1 Oh. Cir. Dec, 342. 
Okl.—Clowers v. Snowden, 21 Okl. 
476, 96 P 596 
LAS Al 5 Vay PASI 


Pa.—Wilson v. Ott, 
384 A 23, 51 AmSR 767; Geiger v. 
Peterson, 164 Pa. 352, 30 A$ 262; 
Harnest: iv. Hoskins’ 200: Pa. 551; 
Reineman v. Robb, 98 Pa. 474: 
Twitchell v. McMurtrie, 77 Pa. 383; 
Downey v. Tharp, 63 Pa. 322; Horst- 
man v. Gerker, 49 Pa. 282, 88 AmD 
501; Thompson v. Humboldt Safe De- 
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he had no notice of such equity or defense.** 
Thus the mortgagor may avail himself of the de- 
fense of the invalidity of the mortgage for fraud,** 


positwete,,..Co., .6.ba.. .Cas,. 450,79 eA 
bils” ‘Ritter’ -vi “Thomasky;" 702" Pa. 
Super. 6150; Western Pennsylvania 


Hospital v. Zweidinger, 29 PittsbLeg 
INS 393. 

Porto Rico.—Western Electric Co. 
Vv. Mayaguez Electric Light Co., 1 
Porto Rico Fed. 309. 

S. C.—Singleton v. Singleton, 60 S. 
C. z16, 38 Sw 462; Patterson v. Rabb, 
38 S.C. 138; 17 SE 463, 19 LRA 838i, 
Dearman y. Trimmier, 26 S. C. 506, 


2 -$H.«501;\Motfatt’ v. Hardin, 122 
S¥ 16.99 = Gantt aves Gantt, “ais sso: 
610. 


S. D.—Citizens’ Bank v. Shaw, 11 
S. D. 197,84 NW 779. 


Tenn.—Williams v. Love, 2 Head 
80,273: AmD 1191, 

Tex.—Ferguson v. Fitze, (Civ. A.) 
173 SW 3500. 

Wash.—State Finance Co: 
Moore, 103 Wash. 298, 174 P 22; 
Potwin v. Balsher, 9 Wash. 460, 37 
Porno. 


Wis.—Croft v: Bunster, 9 Wis. 503; 
Martineau v. McColium, 3 Pinn. 455, 
4 Chandl. 153. 

Eng.—Parker v. Clarke, 30 Beav. 
54, 54 Reprint 809; Turner v. Smith, 
f1901) 1 Ch. 213; Walker v. Jones, 

d tok sake Be 50; Nant-y-Glo, ete., 
abate Coes ive Tamplin, 35: DP. 
Rep. N. S. 125; Chambers v. Goldwin 
9 Ves. Jr. 254, 32 Reprint 600; Mat- 
thews v. Wallwyn, 4 Ves. Jr. 118, 3a 
Reprint 62. 

Ca ae ue Loan Co. v. Manley, 
26 ae Sa. 


SR eee Vv. Quarry Co., 16 B. 
he ry. 16 WestLR 226. 
Ont.—McCormick  v. Cockburn, - 3x 


Ont. 436; Patterson v. McLean, 21 
Ont. 221; Court v. Holland, 29 Grant 
Ch.. 19; Pressy v. Trotter, 26 Grant 
Ch. 154; Atkinson v. Gallagher, 2% 
Grant Ch. 201; Baskerville v. Otter- 
son, 20 Grant Ch. 379; Smart v. Mc- 
Ewan, 18 Grant Ch. .623; ‘Totton v. 
Douglas, 15 Grant Ch. 126; McPher- 
son v. Dougan, 9 Grant Ch. 528. 

Sask.—Swan v. Wheeler, 2 Sask. 
L. 269, 11 WestLR 730. 

[a] Reason for rule—A ‘“mort- 
gage is a mere incident of the debt 
which it is intended to secure, and a 
defence to the debt is a defence to 
the mortgage.” Magie v. Reynolds, 
51 N. J. Eq. 113;,°1177 26 A 1450 [quot 
Voorhees v. Nixon, 72 N. J. Eq. 791, 
66 A 192 (aff 73 N. J. Eq. 673, 69 A 
643) ]. 

67. Voorhees ‘v. Nixon, 72 Nod 
Hat TOLAT9IG.. 66eAs 102) Tareas NS Jie 
Eq. 673, 69 A 643]; Cassel v. Regierer, 
114 NYS 601; Clowers v. Snowden, 21 
Okl, 476, 96 P 596; Ferguson y. Fitze, 
(Tex. Civ. A.) 173 SW 500. 

“The assignee of a mortgage Se- 
curing a bond takes it subject to all 
defences to the bond, whether with 
or without notice.” Voorhees v. 
Nixon, supra. 

[a] Rule applied.—In a suit to 
foreclose a mortgage securing a debt 
evidenced by a nonnegotiable instru- 
ment, it was error to exclude evi- 
dence of want of consideration for 
the mortgage, although plaintiff was 
an innocent purchaser. Clowers v. 
Snowden, 21 Okl. 476, 96 P 596. 

68. U. S.—Sawyer v. Prickett, 19 
Wall.146, 22 L. ed. 105. 

Cal.—Briggs v. Crawford, 162 Cal. 
124221. Pl ssly CornellovaiCerbingi64 
Cal. 197, 30 P 629; Stone v. Hancock, 
44 Cal. A. 365, 186 P 604. 

Ill.—Melendy v. Keen, 89 Ill. 395; 
Utpatel v. Chicago ’ Title; ete.; ‘Co:, 
218 Ill. A. 75; Smith y. Niemann, 216 
Til. A. 179. 

Md.—Hunter v. Chase, 144 Md, 13, 
123 A> 393% 

Mass.—Paika v. Perry, 225 Mass. 
563, 114 NE 8380. \ 

Mich Waterbury v. Andrews, 67 
Mich. 281, 34 NW 575. 

Mo.—Thompson v. Kottwitz, 220 
SW 964; Veney v. Furth, 171 Mo. A, 
678, 154 SW 798. 
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duress,®® or the want 7° or illegality ™! of the consid- 
eration; and he may set off any valid claim he may 
have had against the mortgagee,’* such as a payment 
made before the assignment,** the rule in this respect 
being that the assignee, takes the mortgage subject to 
the state of accounts between the mortgagor and 
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mortgagee as at the time of the assignment.” 


N. J.—McCurdy v. Agnew, 8 N. J. 
Eq. 733. 

IN. Y¥.—See Dolman y. Cook, 14 N. 
J. Eq. 56 (fraud unproved); Fair- 
child v. McMahon, 139 N. Y. 290, 34 
NE 779, 36 AmSR 701; Wilcox -v. 
Howell, 44 N. Y. 398; Blum vy. Hoff- 
kins, 210 App. Div. 748, 206 NYS 
587; Lathrop v. Godfrey, 3 Hun 739; 
Wright (Vv. Daya) 59) Misc. <76, 411 
NYS. 1105; Lassall-v.,- Pati, 25~Mise. 


561,955 NYS 1084, 028, INYCivProc 
331; Sherwood v. Fred O. H. Fincke 
Co., “Ine.; 187 NYS: .755 > Midwood 


Park Co. v. Baker, 128 NYS 954 [aff 
144 App. Div. 939 mem, 129 NYS 1135 
mem (motion to dism app den 203 
N. Y. 545 mem, 96 NE 1122 mem)]. 

Oxn.—Curtis v. Hutchinson, 1 Oh. 
Dec. (Reprint) 471, Hy WestLJ 134. 

Alta.—Jacobson Williams, 
(Alta.) 48 DomLR Sig [1919] 2 West 
Wkly 891. 

Ont.—McCormick v. Cockburn, 31 


Ont. 436, 20 CanLTOccNotes 178; 
Patterson v. McLean, 21 Ont. 221; 
Wilson v. Kyle, 28 Grant Ch. 104. 


[a] Evidence held insufficient to 
show fraud.—Sawyer v. Prickett, 19 
Wall. (U..S.) 146, 22 L. ed. 105; Ja- 
cobsen v. Dodd,,32 N. J. Eq. 403; Mc- 
Curdy v. Agnew, 8 N. J. Eq. 733. 

69. Metropolis Trust, etc., Bank v. 
Monnier, 169 Cal. 592, 147 P 265; 
State Bldg., etc., Co. v. Baker, 25 
OhNCin47Ct NLiS2 3515 

70. Cal.—McCreery v. Charlton, 185 
Cal. 37, 195 P 670; Metropolis Trust, 
etc., Bank v. Monnier, 169 Cal. 592, 
147 P 265; Briggs v. Crawford, 162 
Cal. 124, 121 P 381; Stone v. Han- 
cock,” 44° 6Cal.. A. 365; 186> P. 604; 
Mentry v. Broadway Bank, etc., Co., 
20 Cal. A. 388, 129 P 470. 


Ill.—Utpatel v. Chicago Title, ete., ! 


Co., 218 Ill. A. 75; Ward v. Gartside, 
LO DU cAtere 145 

La.—Dwyer v. Woulfe, 39 La. Ann. 
423, 1 S 868. 

Md.—Hunter v. Chase, 144 Md. 13, 
123 A 393. 

Mich.—Brooke v. Struthers, 110 
Mich. 562, 68 NW 272, 35 LRA 536. 

N. J.—Riley v. Hopkinson, 82 N. J. 
Eq. 469, (Ch.) 102, A 14, 88 A 1077; 
Sternberg v. Sternberg, (Ch.) 69 A 

92. 


N. Y.—Hill v. Hoole, 116 N. Y. 299, 
22 NE 547, 5 LRA 620; Schlitz v. 
Koch, 138 "App. Div. 535, 123 NYS 
302; Wood v. Travis, 24 Misc. 589, 
54 NYS 60; Newman v. Overbaugh, 
116 NYS 369 

N. C.—Taylor yi Carmon, 15 3eINi iC: 
101, £8 SE 1058. 

Okl.—Clowers v. Snowden, 21 Okl. 
476, 96. 2 596. 

Ss. C.—Gantt v. Gantt, 76 S. C. 163, 
56 SE 676. 

Eng.—Griffin v. Clowes, 20 Beay. 
61, 52 Reprint 525. 
aid Nias Ae teal v. McLean, 21 Ont. 

[a] Failure of consideration.—(1) 
The assignee of a mortgage takes it 
Subject to the defense of a failure 
of the consideration therefor in the 
sense of a total or partial want of 
the consideration as at the time of 
the assignment. Taylor v. Jones, 165 
Cal. 108, 131-P:114;/Briggs iv.,Craw= 
ford, 162 Cal. 124, 121 P 381; Meyer 
v. Weber, 133 Cal. 681, 65 P 1110; 
Helmer v. Parsons, 18 Cal. A. 450, 
123 P 356; Pittsburgh Plate Glass 
Convve, Kransz,, 291 114... 84,0125: INE 
730; Cahill v. -Lauf, 133 Ill. A. 607 
[aff 231 Ill. 220, 8 NE 155]; Pope v. 
Jacobus, 10 Iowa 262; McMillan v. 
Gardner, 88 Kan. 279, 128 P 391, Ann 
Cas1914B 1503 Pietrzykowski  v. 
Davis, 250 Mass. 372,°145 NE 466; 


Detroit Sav. Bank v. Galvin, 99 Mich. 
55, 57 NW 10838; Markle v. Osborne, 
205.:App, piv. 28135 20 UNS ie G20) 
But he does not take it subject to a 
failure of the consideration which 


took place after the assignment, See 
cases infra note 81. 
71. Hamilton v. Fowler, 99 Fed. 


18, 40 CCA 47; De Witt v. Brisbane, 
AGAIN SY? 5. 0/8< 

[a] Usury in the mortgage trans- 
action may be set up against the 
assignee. Hirsh v. Arnold, 318 Ill. 
28, 148 NE 882; Hamilton v. Lubukee, 
51 Ill. 415, 99 AmD 562; Moench v. 
Graff; 212 Ill. A. 42; Smithers v. 
Heather, 25 Mich. 447; Buehler v. 
Pierce, 175 N. Y. 264, 67 NE 578; Kil- 
ner v. O’Brien, 14 Hun -414. 

72. See cases infra notes 738, 74. 

73. Broadway Bank, 
etc., - Au388; 229% P +470; 
Bartholf v. Bensley, 234 Ill. 336, 84 
NE 928; Strey v. Pliemleng, 220 Ill. 
A, 249; ‘Hendricks v. Hess, 112 Minn. 
252, 127 NW 995; Seymond v. Lewis, 
19 Wend. (N. Y.) 512. 

[a] “The fact that, though paid, 
the mortgage was not satisfied of 
record, does not change the situation; 
for it is well settled that an assignee 
of a mortgage takes it subject to the 
defense that it has been paid, even 
though not discharged of record.” 
Hendricks v. Hess, 112 Minn. 252, 
256, 127 NW 995. 

Defense of payment after assign- 
ment see infra § 720. 

74 N. Y.—Holcomb v. Campbell, 
118 N. -Y. 46; 22 NE 1107; Markle. v. 
Osborne, 205 App. Div. 813, 201 NYS 
7; Scheurer v. Brown, 67 App. Div. 
564,73 NYS 877. 

Eng.—Turner v. Smith, [1901] 1 
Ch. 213; Matthews v. Wallwyn, 4 
Ves. Jr.-118, 31 Reprint 62. 

Ont.—Dodds v. Harper, 37 Ont. L. 
37, 10 OntWN 201, 32 DomLR 22; 
Manley v. London Loan Co., 23 Ont. 
An soe 

Sask.—Swan v. Wheeler, 2 Sask. L. 
269, 273, 11 WestLR 730; Campbell 
Vv. Keast, 67 .DombER  315,. [1922) 
2 WestWkly 979. 

“These authorities, it seems to me, 
establish that an assignee of a mort- 
gage takes the mortgage subject to 
the state of accounts existing be- 
tween the mortgagor and mortgagee 
at the time of the assignment. That 
where the mortgagor shews_ the 
amount due to be less than the face 
value of the mortgage the assignee 
can only recover the amount actually 
due unless he can bring himself 
within the principle laid down in 
Bickerton v. Walker, 81 Ch. D. 151. 
To do this he has to shew not only 
that he gave full value for the mort- 
gage without notice that a _ less 
amount only was due, but also that 
the mortgagor by some act has en- 
abled the mortgagee to deceive him 
(the assignee), or has given him 
reason for inferring that the mort- 
gage was still a security for the 
larger amount.” Swan y. Wheeler, 
supra, 

Amount recoverable by assignee 
see infra § 725. 

75. Cal.—AXtna Indemn Co. vy. Al- 
tadena /Min? iete:; Col, ll) Gal As ec. 


104 P 470. 

Conn.—Downing v. Sullivan, 64 
Conny ty eo) Ajws0: 

Ill.—Colehour v. State Sav. Inst., 
90 Ill. 152; Crews v..Cronk, 210. Ill. 
A. 633. 

Iowa.—Cook v. Stone, 63 Iowa 352, 
19 NW 280. 


Mass.—Pietrzykowski y. Davis, 250 
Mass. 872, 145 NE 466. 


o Ping 
pes 


Saye bi 


Collateral agreement between original parties. 
The assignee does not take subject to a collateral 
agreement between the parties to the mortgage,” 
unless the agreement constituted a part of the mort- 
gage consideration,’® or the assignee had notice of 
it,’ or was otherwise not a bona fide purchaser for 


Mich.—Dutton v. Ives, 5 Mich. 515, 
N. J.—Ferndon vy. Miller, 34 N. J. 


Eq. 10. 

N. Y.—Weideman vy. Zielinska, 102 
App. Div. 163,) 92 INYS (4933) Mere 
chants’ Bank v. Weill, 29 App. Div. 
LOL OZ eeN YiSrr3ik 

C.—Garrison v. J. I. Case 
Threshing Maeh: -Co.,, 159" IN. (Ce «285s 


74 SE 821. 
Pa.—Jeffers v. Gill,, 91 Pa. 290; 
McMasters v. Wilhelm, 85 Pa. 218; 


Wells v. Shumway, 1 LegRec 44. 

Ont.—Dodds v. Harper, 37 Ont. L. 
37, 10 OntWN 201, 32 DomLR 22. 

[a] An agreement that the mort- 
gagor shall retain possession until 
demand is not binding on an as- 
signee without notice. Downing v. 
Sullivan, 64 Conn. 1, 29 A 130. 

[b] An agreement to release part 
of the land from the mortgage lien 
will not be enforced against a bona 
fide assignee. St. John y. Spalding, 
1 Thomps. & C. (N. Y.) 483. 

{[c] An agreement extending the 
time for payment of the mortgage 
debt is not binding on a bona fide 
purchaser of the debt and mortgage. 
Weideman y. Zielinska, 102 App. Div. 
168, 92 NYS 493; Lesley v. Johnson, 
AL Barb. (CNS. Yan 360: 

[d] The remedy of the mortgagor 
in stch case is an action against the 
mortgagee for damages for breach 
of contract. Garrison v. J. I. Case 
Threshing Mach. Co.; 159 N. C, 285, 


74 SE 821. & 
76. Pellegrino v. Newark First 
Nat. Bank, 210 App. Div. 584, 206 


NYS 716; Seligman vy. Dudley, 14 Hun 
(N. Y.) 186; Ritter v. Thomasky, 70 
Pa. Super. 615, 619. 

“Tt is a general rule of law that 
the assignee of a mortgage takes it 
subject to all the equities and set- 
offs existing between the original 
parties, and it is customary in such 
assignments to secure from the mort- 
gagor a certificate of no defense. 
To bring a case within an exception 
to this general rule, viz: the as- 
signee does not take it subject to 
equities of set-offs that arise from 
or grow out of an agreement or con- 
tract that is merely collateral to the 
mortgage, it must be made to appear 
that such agreement is in addition to 
the mortgage contract, and in no 
wise a part of the undertaking ex- 
pressed in the mortgage. If it ap- 
pears that this agreement, forms a 
part of the consideration that was 
the foundation of the mortgage, it 
would not come within the excep- 
tion.” Ritter v. Thomasky, supra. 

[a] Thus the assignee takes a 
mortgage subject to a parol agree- 
ment on part of mortgagee to de- 
liver certain personal property, and 
make repairs on buildings on a farm 
covered by it, where such agreement, 
although to be executed in part after 
its date, was part of the mortgage 
consideration. Ritter v. Thomasky, 
70 Pa. Super. 615. 

{[b] A conditional agreement post- 
poning the time of payment is avail- 
able as a defense against the as- 
signee. Baurer vy. Devenes, 99 Conn. 
203.0 120 A 566, 

77. Clark v. Smallwood, 156 Fed: 
409; Deering Harvester Co. ViiCl Ais 
Smith Farm Land Dev. Co., 146 La. 
301, 88 S 580; Egleson v. Howe, 3 
Ont. A. 566. See Godeffroy v. Cald- 
well, 2 Cal. 489, 56 AmD 360 (a prom- 
ise by the mortgagee to repay money 
expended on the mortgaged premises, 
out of such premises, is binding on 
an assignee with notice). 

{a] Extension agreement. — (1) 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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Brugger, 196 Ill. 96, 63 NE 637. 


value.78 


Equities and defenses arising out of the act of 
assignment. Where the alleged wrong of the mort- 
gagee consisted in the act of assignment itself, as 
in a cast where his assigning the mortgage was a 
_ breach of his fiduciary duties as a trustee or agent 
of the mortgagor, the assignee, if his mortgage se- 
cures. a nonnegotiable obligation, will be unable to 
enforce his rights against the mortgagor,’® unless 
the latter has estopped himself to set up such fact 


as a defense.®° 


MORTGAGES 


[4v. C.J.) 693 


ties arising after the assignment do not affect the 


Instrument. By 
fide purchaser in 


rights of an assignee of the mortgage,*! except in 
certain cases where the assignee was remiss in fail- 
ing to give notice of his assignment.°? 

[§ 712] (b) Where Mortgage Secures Negotiable 


the weight of authority the bona 
due course of a negotiable instru- 


ment®* takes the mortgage securing it free from all 
equities and defenses which the mortgagor could 
have set up against the. mortgagee,** but in some 


jurisdictions this rule does not obtain,®® and in 


Equities and ‘defenses between the original par- 


An agreement to extend 
for payment 


the time 
is binding on the as- 


signee with notice. Stevens Vv. 
Risley, 88 Conn. 442, 91 A 260. (2) 
This is true, although the release 


was unrecorded, the assignee having 
had constructive notice aliunde. 
Be v. Farwell, 67 Iowa 298, 25 NW 
78. Essentials of bona fide pur- 
chase see infra §§ 716-718. 
79.) Cal.—Raymond v. Glover, 4 
Cal. Unrep. Cas. 780, 87 P 772, 918. 
Ill.— Chicago Title, ete. Co. v. 


Ind.—Voris v. Ferrell, 57 Ind. A. 1, 
103 NE 122. 

Mich.—Nichols vy. Lee, 10 Mich. 526, 
82 AmD 57. 

N. J.—Mellick v. Mellick, 47 N. J. 
Eq. 86,-19 A 870 [aff 48 N. J. Ea. 613, 
23 A 582]. 

Ont.—McCormick v. Cockburn, 31 
Ont. 436, 20 CanLTOccNotes 178. 

[a] Facts held not to show fraud 
in assigning mortgage. Gilfeather v. 
Cohen, 211 Mass. 119, 97 NE 625. 

[b] Facts held not to show want 
of capacity to assign mortgage. 
Read v. Knell, 143 N. Y. 484, 39 NE 
4 [aff 69 Hun 541, 23 NYS 941]. 

Capacity of agent to assign mort- 
Gage see supra § 659. 

80. See infra § 713. 

81. U. S—Carpenter v. Rouge 16 
Wall. 271, 21 L. ed. 313. 


Cal.—Perre v.Castro, 14 Cal. 519, 
78 AmD 444, i 


> op Cait ne Ve Furnes, 7207 111. “A, 
Md.—Timms vy. Shannon, 19 Md. 


296, 81 AmD 632. 
cae eres v. Seward, 11 Gray 
ae J.—Foster v. Dey, 27 N. J. Eq. 
N. Y.—Chance v. Isaacs, 5 Paige 
592; Smith v.. Clark, 4 Paige 368. 
Smith v. Smith, 1 Weoley 391; Coster 
v. Griswold, 4 Edw. 364 
ope aye App., 195 Pa. Edie BOT 
[a] Credits to the mortgagor 
given after the assignment cannot be 
set off against the assignee’s claim. 
pod eas v. Williams, 95 Md. 734, 51 
A 167. 


[b] A contract between the origi- 
nal parties varying the terms of the 
mortgage agreement is ineffectual as 
against the assignee, where such con- 
tract was made after the assignment. 
Perre v. Castro, 14 Cal. 519, 76 AmD 
444; Titus v. Haynes, 9 NYS 742 
[aff 129 N. Y. 645 mem, 29 NE 1032 
mem]. 

{[c] The fact that the mortgagee 
misused the proceeds of the sale of 
the mortgage which he negotiated as 
agent for the mortgagor does not 
affect the rights’! of the assignee. 
Burns v. Turnes, 207 Ill. A. 181; Fos- 
ter v. Dey, 27 N. J. Eq. 599; Wester- 
velt v. Scott, 11 N. J. Eq. 80; Orthey 
v. Bogan, 236 N. Y. 351, 140 NE 722; 
Pellegrino v. Newark First Nat. 
Bank, 210 App. Div. 584, 206 NYS 
716; Southall v. Anthony, 69 Misc. 
467, 125 NYS 1016; Hayes’ App., 195 
Pac177, 45 A 1007. 

82. Right of assignee to take free 
from defense of payment to mort- 
gagee after assignment see infra 
§ 720. 

83. Assignment of mortgage by 
transfer of negotiable instrument se- 
cured see supra § 686. 


84. U. S.—Carpenter v. Longan, 16! 
Wall. 271, 21 L. ed. 313; Ockenfels 
v. Boyd, 297 Fed. 614; Peninsula 
Bank v. Wolcott, 232 Fed. 68, 146 
CCA 260, AnnCas1918C 477; O’Rourke 
v. Wahl, 109 Fed. 276, 48 CCA 360; 
Hamilton v. Fowler, 99 Fed. 18, 40 
CCA 47; Jarvis-Conklin Mortg. Trust 


Co. v. Willhoit, 84 Fed. 514; Myers 
v. Hazzard, 50 Fed. 155, 4 McCrary 
94; Swett v. Stark, 31 Fed. 858; 


Hayden v. Snow, 14 Fed. 70, 9 Biss. 
511 [rev on other grounds 111 U. S. 
223, 4 SCt 405, 28 L. ed. 408]; Hay- 
den v. Drury, 3 Fed. 782 [rev on 
other grounds 111 U. S. 228, 4 SCt 
405, 28 L. ed. 408]; Beals v. Neddo, 
2 Fed. 41, 1 McCrary 206. 

Ala.—Fortson v. Bishop, 204 Ala. 
524, 86 S 399; Jackson v. Johnson, 
189 Ala. 227, 66 S 623; Jordan v. 
Thompson, 117 Ala. 468,23 S 157; 
Hart v. Adler, 109 Ala. 467, 19 S 894; 
Hawley v. Bibb, 69 Ala. 52; Lehman 
v. Tallassee Mfg. Co., 64 ‘Ala. 567. 

Ark.—Brown v. Brown, 96 Ark. 456, 
132 SW 220. 

Colo.—Cowing v. Cloud, 16 Colo. A. 
326, 65 P 417. 

Fla.—Pensacola State Bank v. Mc- 
Clure, 67 Fla. 289, 64 S 1022; Mc- 
Clure v. American Nat. Bank, 67 Fla. 
32, 64 S 427; Taylor v. American 
Nat. Bank, 63 Fla. 631, 57 S 678, Ann 
Cas1914A 309. 

Ind.—Reeves v. Hayes, 95 Ind. 521; 
SSAA: v. Schwartz, 69 Ind. 450. 

y.—Dunean y. Louisville, 13 Bush 
378, “36 AmR 201, 

La.—State Nat. Bank vy. Flathers, 
ae Ann. 75, 12 S 243, 40 AmSR 

Mass.—Paika v. Perry, 225 Mass. 
563, 114 NE 830; Bon v. Graves, 216 
Mass. 440, 103 NE 1023; Watson v. 
Wyman, 161 Mass. 96, 36 NE 692; 
Bassett v. Daniels, 136 Mass. 547; 
Taylor v. Page, 6 Allen 86. 

Mich.—Cox v. Cayan, 117 Mich. 599, 
76 NW 96, 72 AmSR 585; Woodcock 
v. Niles First Nat. Bank, 113 Mich. 
236, 71 NW 477; Barnum v. Phenix, 
60 Mich. 388, 27 NW 577; Helmer v. 
Krolick, 36 Mich. 371; Dutton v. Ives, 
eanere 515; Reeves v. Scully, Walk. 

Mo.—Bacon v. Theiss, 208 SW 254; 
Borgess Inv. Co. v. Vette, 142 Mo. 
560, 44 SW 754, 64 AmSR 567; Craw- 
ford v. Aultman, 139 Mo. 262, 40 SW 
952; Mauch Chunk First Nat. Bank 
v. Rohrer, 138 Mo. 369, 39 SW 1047; 
Patterson v. Booth, 103 Mo. 402, 15 
SW 543; Mayes v. Robinson, 93 Mo. 
114, 5 SW 611; Goodfellow v. Stilwell, 
73 Mo. 17 [overr Linville v. Savage, 
58 Mo. 248]. 

N. H.—Paige v. Chapman, 58 N. H. 
333. 

N. J.—Newark Trust Co. v. Lacka- 
wanna (Inv, ?'Co., “83 N.732 Big. 541, 
103 A 168; Magie v. Reynolds, 51 
IN). Jed. 113,726" A 150% 

N. C.—Coor v. Spicer, 65 N. C. 401. 

N. D.—St. Thomas First Nat. Bank 
v. Flath, 10 N. D. 281, 86 NW 867. 

Okl.—Gaither v. Muskogee First 
Nat. Bank, 239 P 461; Wendling v. 
Aurelius-Swanson Co., 106 Okl. 68, 


232 P 9382; Owens v. Southwestern 
Mortg. Co., 101 Okl. 33, 223 P 870. 

R. I1.—Hmery v. Mariano, 43 R. I. 
ST6h LV eA va, 

S.. C.—Talbert. v. Talbert, 97 S. C. 
136, 81 SE 644. 

S. D.— Barbour v. Finke, 47 S. D. 
644, 201 NW 711, 40 ALR 29. 


Tex.—Van Burkleo v. Southwest- 
ern Mfg. Co., (Civ. A.) 39 SW 1085. 

Va.— Yeilliams v. Gifford, 139 Va. 
779, 124 SE 408. 

Wash.—American Sav. Bank, etc., 
Co. v. Helgesen, 64 Wash. 54, 116 
P 837, AnnCas1913A 390, 67 Wash. 
572, 122 P 26, AnnCas1913A 390. 

Wis.—Chafee Land Co. vy. Sump- 
tion, 171 Wis. 408, 177 NW 609; Mack 
v. Prang, 104 Wis. 1, 79 NW 770, 76 
AmSR 848, 45 LRA 407; Kelley v. 
Whitney, 45 Wis. 110, 30 AmR 697; 
Bange v. Flint, 25 Wis. 544; Andrews 
v. Hart, 17 Wis. 297; Crosby v. Roub, 
16 Wis. 616, 84 AmD 720; Stilwell v. 
Kellogg, 14 Wis. 461; Cornell v. 
Hichens, 11 Wis. 353; Croft v. Bun- 
ster, 9 Wis. 503; Martineau v. Mc- 
Collum, 3 Pinn. 455, 4 Chandl. 153; 
Fisher v. Otis, 3 Pinn. 78. 

Ont.—Rumohr v. Marx, 3 Ont. 167. 

“Tt is now well settled by the great 
weight of authority that the indorsee 
of a negotiable note takes the mort- 
gage given to secure it, if valid on 
its face, as he takes the note, freed 
from defenses which might have 
availed against the original mort- 
gagee.” Peninsula Bank v. Wolcott, 
232 Fed. 68, 70, 14 CCA 260, AnnCas 
1918C 477. 

{a] More detailed statement of 
rule.— “A bona fide holder of a ne- 
gotiable note acquired before matu- 
rity, secured by a mortgage duly 
recorded, which has been executed 
by one ‘having lawful authority to 
make it, and bearing on its face 
nothing to impeach its validity, can 
not be defeated in his mortgage 
rights by secret equities between the 
original parties existing before or 
arising after its execution, of which 
neither the act nor the public records 
afforded any notice, and of which he 
had no actual notice, at least when 
such equities are opposed by the 
original mortgagor or in his right.” 
State Nat. Bank v. Flathers, 45 La, 
Ann. 75. 78, 12 S 243, 40: AmSR 2176. 

{b] Reason for rule. — “Holding 
differently would: be to authorize 
debtors, ostensibly such by their own 
acts or culpable omissions, to take 
advantage of their own laches in or- 
der to prejudice ... parties becom- 
ing bona. fide creditors, and to dese- 
crate the sanctity of justice by 
closing the fatal door upon them.” 
State Nat. Bank v. Flathers, 45 La. 
Ann, 75.°°78 12S) 243; 40 AmSR 276) 

85. King v. Harpster, 306 Ill. 202, 
137 NE 823; Bouton vy. Cameron, 205 
Ill. 50, 68 NE 800; Romberg v. Mc- 
Conmicks a 94" (TU 05, 9 6 2 v IN By bonds 
Chicago, wPitle;, ete. Coll Ns -Adl,pehos 
Ill. 91, 55 NE. 659; Buehler v. Mc- 
Cormick, 169 Ill. 269, 48 NE 287; 
McAuliffe v. Reuter, 166 Ill. 491, 46 
NE 1087; Hodson v. Eugene Glass 
Co., 156 Ill. 397, 40 NE 971; Shippen 
v. Whittier, 117 Ill. 282, 7 NE 642; 
Johnson vy. Van Epps, 110 Ill. 551; 
Towner vy. McClelland, 110 Ill. 542; 
Miller v. Larned, 103 Ill. 562; Hillis 
v. Sisson, 96 Ill. 105; U. S. Mortgage 
Con VenGnoss,,, 935 LU (483ro bryant ve 
Vix, 83, Ill. 11;; Thompson v., Shoe- 
maker, 68 Ill. 256; Haskel v. Brown, 
65 Ill, 29; White v. Sutherland, 64 
Ill. 181; Kleeman v. Frisbie, 63 Ill. 
482; Sumner v. Waugh, 56 Ill. 531; 
Walker v. Dement, 42 Ill. 272; Olds 
v. Cummings, 31 Ill. 188; Wright v..~ 
Taylor, 8 Ill. 193; Springer v. Mack, 
222 Ill. A. 72; Moench v. Graff, 212 
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others, while the rule is applied generally,®® an ex- | 
ception is made in a case where the defense would 
have been available against the obligation itself.*’ 
As to a defense between the originel parties to the 
mortgage which arose after the assignment, such 
as that of a payment made to the mortgagee with- 


Ill. A. 42; Bebber v. Moreland, 100 
Tll. A. 198;° Whiting Paper Co. v. 
Busse, 95 Ill. A. 288; Denison v. Gam- 
bill, 81 Ill. A. 170; Faris v. Briscoe, 
78 Ill. A. 242; Frink v. Neal, 37 Ill. 
A. 621; Jenkins v. Bauer, 8 Ill. A. 
634; Grassly v. Reinback, 4 Ill. A. 
341; Smith v. Parsons, 55 Minn. 520, 
57 NW 311; Redin v. Branhan, 43 
Minn. 2838, 45 NW 445; Hostetter v. 
Alexander, 22 Minn. 559; Johnson v. 
Carpenter, 7 Minn. 176; Baily v. 
Smith, 14 Oh: St. 396, 84 AmD 385; 
Timmerman v. Howell, 2 Oh. Cir. Ct. 
27, 1 Oh. Dec. 342; Union Trust Co. 
v. New York, etc., R. Co., 9 Oh, Dec. 
(Reprint) 773, 778, 17 CincLBul 176; 
Baxter v. Roelofson, 3 Oh. Dec. (Re- 
print) 250, 5 WklyLGaz 110; Cincin- 
nati v. Fogarty, 14 OhNPNS 5499. 

“Whatever may be the law of any 
other state of the Union in regard to 
mortgages given to secure negotiable 
promissory notes or bonds, in this 
state, it has been the settled and un- 
disputed law... that a mortgage 
given to secure negotiable notes or 
bonds is itself a non-negotiable chose 
in action, and open to all defenses 
existing between the mortgagor and 
the mortgagee, even when the notes 
and bonds secured thereby, in the 
hands of innocent holders for value 
are not in themselves open to any 
such defense.’”’ Union Trust Co. v. 
New -York, etc., R. Co., supra. 

[a] Beason for rule.—‘“‘Any other 
rule would destroy the entire effect 
and force of the registry acts rela- 
tive to the assignments of mortgages, 
because if such instruments can par- 
take of the character of negotiable 
paper, no restraint upon their free 
transmission from hand to hand be- 
fore maturity can be tolerated com- 
patibly with the privileges enjoyed 
by such securities.” Johnson v. Car- 
penter, 7 Minn. 176. 

{b] Restrictions upon rule in Mli- 
nois.—(1) It should be noticed that 
the courts of Illinois have often 
shown uneasiness and dissatisfaction 
under the rule as thus established 
in the leading case of Olds v. Cum- 
mings, 31° Ill. 188,:‘ and while not 
venturing to overrule it, have sought 
occasion to restrict rather than to 
extend it. Thus the rule has been 
held not applicable to an assignee or 
holder of accommodation paper se- 
cured by mortgage. Miller v. Larned, 
103 Ill. 562. (2) And the court has 
refused to extend it to deeds of trust 
given to secure railroad coupon bonds 
intended to be thrown on the mar- 
ket and circulated as commercial 
paper and to be used as securities for 
permanent investments. Peoria, etc., 
R. Co. v. Thompson, 103 Ill. 187. (3) 
And the rule does not extend to a 
set-off in respect to a debt due from 
the assignor to the mortgagor aris- 
ing out of a collateral matter. Cole- 
hour v. State Sav. Inst., 90 Ill. 152. 
(4) Moreover the legislature has at- 
tempted to reverse the rule by stat- 
ute, so as to make the laws of the 
state conform in this respect to those 
obtaining almost everywhere else. 
See L. (1901) p 248. But there is 

doubt whether this statute 
ever constitutionally enacted, 
the journal of the house of repre- 
sentatives showing its defeat in that 
branch of the legislature. See Black 
Morte, Til. v8" 198738: Chics LeeaN. pb 
869; 4 Jones & A. Suppl. to Starr & 
Cc. St. Annot. p 891; Smith v. Nie- 
mann, 216 Ill. A. 179; Schott v. Hor- 
ney, 201 Ill. A. 10. 

86. Iowa.—Lundean v. Hamilton. 
159 NW 163; Clasey v. Sigg, 51 Iowa 
371, 1 NW 590; Vandercook v. Baker, 
48 Iowa 199; Updegraft v. Edwards, 
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such defense.*® 


45 Iowa 513; Farmers’ Nat. Bank v. 
Fletcher, 44 Iowa 252; Preston v. 
Case, 42 Iowa 549. 

Kan.—Juniata College v. Warren, 
LL3 , Kan: 228 2353 ost Berry Ws 
Berry, 57 Jan. 691, 4% Bossi. 67 
AmSR 351; Converse v. Bartels, 46 P 
940. 

La.—Leonard v. Brooks, 158 La. 
1032, 105 S 54; Davis v. Welch, 128 
La. .785b,. .55°S) 3723; State Nat. Bank 
v. Flathers, 45 La. Ann. 75, 12 S 
243, 40 AmSR 216; Taylor v. Bowles, 
28 La. Ann. 294; Gardner v. Maxwell, 
27 La. Ann. 561. 


Nebr.—Campbell v. O’Connor, 55 
Nebr. 638, 76 NW 167; Mathews v. 
Jones, 47 Nebr. 616, 66 NW_ 622; 


Cheney v. Janssen, 20 Nebr. 128, 29 
NW 289; Cheney v. Cooper, 14 Nebr. 


415, 16 NW 471; Wortendyke vy. 
Meehan, 9 Nebr. 221, 2 NW _ 339; 
Webb v. Hoselton, 4 Nebr. 308, 19 
AmR 688. 

87. See cases infra this note. 

[a] A mortgage void for want 


of capacity in the ostensible mort- 
gagor has been held to be unenforce- 
able in the hands of a purchaser of 
the negotiable note secured by it. 
Butler v. Slocomb, 33 La. Ann. 170, 


39 AmR 265; Bouligny v. Fortier, 
17 La, Ann. 121. 
[b] Duress in the procurement 


of the mortgage has been held to 
constitute a valid defense against the 
bona fide holder of the negotiable 
mortgage note. Nevada First Nat. 
Bank y. Bryan, 62 Iowa 42, 17 NW 
165; Berry v. Berry, 5% Kan. 691, 
47 P 837, 57 AmSR 351. 

{c] Where the legal title to the 
note did not pass, for want of in- 
dorsement, the assignee of the mort- 
gage gets no greater rights than the 
equitable assignee of the note, and 
must take it subject to defenses 
available against the holder of a non- 
negotiable instrument. Franklin v. 
Twogood, 18 Iowa 515; Pertuit v. De- 
mare, 50 La. Ann. 893, 24 S 681; Doll 
“ Hollenbeck, 19 Nebr. 639, 28 NW 
286. 

88. See infra § 720. 

g9. Cal.— McCreery v. Charlton, 
185 Cal. 37,195 P 670; National Hard- 
ware Co. v. Sherwood, 165 Cal. 1, 130 
SS Le 

Conn.—Quittner v. oe 
Conn. 579, 100 A 1061. 

N. J—Newark Trust Co. v. Lacka- 
wanna Inv. Co., 88 N. J. Eq. 541, 103 
A 168 [rev (Ch.) 102 A 14]; Nixon 
vV:;, Haslett, 74 N. J... Ha. 789, 70,A 
987 [aff 75 N. J. Hq. 302, 78 A 1134]; 
Woodruff v. Morristown Sav. Inst., 
34 N. J. Ea. 174. 

N. Y.—Sturges v. Hart, 84 Hun 409, 
382 NYS 422; Chapin v. Thompson, 
23 Hun 12 [aff 89 N. Y. 270]; Corry 
First Nat. Bank v. Stiles, 22 Hun 
339; Southall v. Anthony, 69 Misc. 
467, 125 NYS 1016; Day v. Perkins, 
2 Sandf. Ch. 359. 

Pa.—Jeffers v. Gill, 91 Pa. 290.- 

Eng.—Bateman v. Hunt, [1904] 2 
Ke Bw 530. 

Sask.—Swan v. Wheeler, 2 Sask. L. 
269, 11 WestLR 730. 

[a] Certificate of estoppel.—(1) A 
certificate given 
that he has no defense or 
the mortgage will of course estop 
him.-to assert a claim against a 
purchaser of the mortgage who took 
in reliance on such_ representation. 
Riggs v. Purssell, 89 N. Y. 608; Weyh 
v. Boylan, 85 N. Y. 394, 39 AmR 669; 
Smyth v. Knickerbocker L. Ins. Co., 
N. Y. 589; Smyth v. Munroe, 84 
e . 354; Payne v. Burnham, 62 
N. Y. 69; Mason v. Anthony, 3 Abb. 
Dec;, CN. _Y.)i),207,.. 3), Keyes 609} 
Transcr. A. 255, 35 HowPr 477; Platt 


Comstock, 


by the mortgagor | 
set-off to. 


out notice of the assignment, the rule is invariable 
that the bona fide assignee, where the mortgage 
secured a negotiable instrument, holds it free trom 


[§ 713]. (c) Estoppel of Mortgagor. If. the mort- 
gagor made express*® or implied®® representations as 


v. Newcomb, 27 Hun (N. Y.) 186; 
Smyth v. Lombardo, 15 Hun (N. Y.) 
415; Reilly v. Haseltine, 127 App.- 
Div. 64, 111 NYS 457; Purdy v. Coar, 
13 Daly 449 [rev on other grounds 109 
N. Y. 448, 17 NE 352, 4 AmSR 491]; 
Hayes’ App., 195 Pa. 177, 45 A 1007: 
Taylor v. Mayer, 938 Pa. 42; Hutchi- 
son _v. Gill, 91 Pa. 253; Robertson 
5 91 Pa. 242; Ashton’s App., 
73 Pa. 153; Hedden’s App., (Pa.) 17 
Wetzel v. Linnard, 15 Pa. 
Super. 503; McMurtrie v. Twitchell, 
11... ,Phila,, (Pa: (35137. Rogersiteys 
Henderson, 29 PittsbLegJNS (Pa.) 
35. (2) Such certificate inures, not 
only to the benefit of the imme- 
diate assignee who procured it, but 
also for the protection of any 
subsequent assignee who relied on 
it. _Weyh v. Boylan, 85 N. Y. 394.7 
39 AmR 669; Griffiths v. Sears, 112 
Pa. 523, 529, 4 A 492; Ashton’s App., 
73 Pa. 153. (3) The assignee is 
protected only to the extent of the 
advances actually made by him on 
the faith of the certificate. Payne 
v.. Burnham, 62 N. Y. ‘69: (4) A 
mere promise to furnish such a cer- 
tificate does not create an estoppel. 
Hyde Park Terrace Co. v. Jackson 
Bros. -Realty Co., 161 App. Div. 699, 
146 NYS 1037. (5) Where the certifi- 


cate was procured by fraud, the 
mortgagor is not bound by it. Wil- 
cox v. Howell, 44 N. Y. 398. (6) 


Where the assignee knew of the 
falsity of the declarations made in 
the certificate, 
estoppel. Verity v. Sternberger, 
App. Div. 112,.70 NYS 894: [aff 272 
N. Y. 633 mem, 65.NE 1123 mem]; 
Nichols v. Nussbaum, 10 Hun (N. 
Y.) 214; Hitel v. Bracken, 38 N. Y. 
Super. 7; Earle v. Hammond, 2 Abb 


NCas (N. Y.) 368; Duquesne Bank’s | 


saat 74 Pa. 426. 

[b] Declarations by the mortgagor 
made after the assignment cannot 
create an estoppel in the assignee’s 
favor. Myerstown Bank v. Roessler, 
186 Pa. 431, 40 A 963. And- see 
Earnest v. Hoskins, 100 Pa. 551. 

[c] Unauthorized misrepresenta- 
tions by the mortgagor’s agent will 
not estop the mortgagor to assert his 
defense. Voorhees v. Nixon, 72 N. J. 
Eq. 791,°66 A. 192 [aff,.73 Ny J. Hos 


673, 69 A 6438]. 

90. U. S.—Matthews v. Warner, 33 
Fed. 369 [aff 145 U. S. 475, 12 SCt 
945, 36 L. ed. 782]. 

Cal.—National Hardware Co. v- 


Sherwood, 165 Cal. 1, 130 P 881. 


Ager ee OL Glen aR v. Keen, 89. Ill. 
Iowa. — Franklin Sav. Bank v. 


Colby, 105 Iowa 424, 75 NW 346. 
La.—Dwyer v. Woulfe, 39 La. Ann. 
423, 1S 868, : 
Mass.—Fay v. Valentine, 12 Pick.’ 
40, 22 AmD 397. 
Ser ichs Er owed) v. Smith, 380 Mich. 


N. J.—Bogart v. Stevens, 69 N. Je 
Eq. 800, 68 A 246, 115 AmSR 627; 
Hoy v. Bramhall, 19. N.)J. Ha. 563, 
97. “Am D: 6377, 

N. Y.—Houseman v. Bodine, 122 N. 
Y. 158, 25 NE 255; Simpson v. Dek 
Hoyo, 94 N. Y. 189; Smart v. Bement, 
4 Abb. Dec. 253, 3 Keyes 241; Daly 
v. Reineldt, 97 App. Div. 147, ° 89 
NYS 647 [rev on other grounds 183 


|N. Y. 548 mem, 76 NE 1093 mem]; 


| Barnett v. 
frarte tS SinsNeee Now iO sical 


Zacharias, 24 Hun 304 


Haden vy. Bud- 


|densick, 67 Barb. 188, 47 Hun 649; 


|&.C, 
he 


Carpenter v. O’Dougherty, 2 Thomps. 
427 [aff 58 N. Y. 681]; Purser 
Anderson, 4 Edw. 17. 1a 
Oh.—Van Glahn v. Dunham, 18 Oh. 


3/ Cir. Ct. 797, 4 Oh. Cir. Dec. 177, 


Pa.—Thompson v. Humboldt Safe 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


[S§ 712-7 3 


he cannot claim an 
62— 


.Stothers v. Borrowman, 


~ §§ 713-715) 


to any matter of which he now seeks to avail him- 
self against the assignee, or if he was negligent as 
to the transaction wherein his alleged equity arose,®* 
he will not be permitted to do so; but it is otherwise 
if the assignee did not in fact rely upon the misrep- 
resentations in taking the assignment.” 

A mortgagor who has been wanting in 
diligence in pursuing his rights against a fraudulent 
mortgagee may not be permitted to resist the en- 
forcement of the mortgage in the hands of an inno- 


Laches. 


cent assignee.?? 
Deposit, etc., Co., 6 Pa. Cas, 450, 9 A 


STI. 
S. C.—Middleton v. Cockfield, 113 
$..C. 282,102 SE 328. 
S. D.—Merrill v. Hurley, 6 S. D. 
592, 62 NW 958, 55 AmSR 859. 
Wash.—Hrickson v. Kendall, 112 
Wash. 26, 191 P 842. 
Eng.—Ambrose’s Est., [1913] 1 Ir. 
506) [aff £1914]; lb Ir. 123]. 
Ont.—Dodds v. Harper, 37 Ont. L. 


37, 10 OntWN 201, 32 DomLR 22. 

[a] Placing the mortgage in the 
hands of the mortgagee for a special 
purpose will estop the mortgagor 
from complaining of the fraud of 
such mortgagee in selling it for dif- 
ferent purpose. Hidden vy. Kretzsch- 
mar, 37 Fed. 465; Raymond y. Glover, 
BN Caly Unrep. Cask 1380, 23 Part i2, 
918; McIntire v. Yates, 104 Ill. 491; 
Skeele v. Stocker, 11 Ill. A. 143; Lun- 
dean v. Hamilton, (Iowa) 159 NW 
163; Bogart v. Stevens, 69 N. J. Eq. 
800, 63 A 246, 115 AmSR 627; Van 
Glahn v. Dunham, 18 Oh. Cir. Ct. 
797, 4 Oh. Cir. Dee. 177; Thompson 
v. Humboldt Safe Deposit, ete., Co., 
6°-Paz Cas? .450,\ 9 As-541;. Spencer .v- 
Alki Point Transp. Co., 53 Wash. 77, 
101 P 509, 122 AmSR 1058. ' 

{b] Reissue or reassignment of 
mortgage—A mortgagor who has 
taken an assignment of a mortgage 
and subsequently reissues or reas- 
signs it will be estopped to assert 
that the lien of the mortgage was 
extinguished by a merger of estates. 
Powell v. Smith, 30 Mich. 451; Mer- 
tens v. Wakefield, 35 Misc. 501, 71 
NYS 1062. 

{c] Payment of interest under 
protest by a wife as joint mortgagor 
does not estop her to show that her 
signature to the mortgage was ob- 
tained by fraud. Blum v. Hoffkins, 
210 App. Div. 748, 206 NYS. 587. 

91. See cases infra this note. 

[a] Omitting to take the precau- 
tion of reading the mortgage instru- 
ment will estop a mortgagor from 
setting up its invalidity against a 
bona fide purchaser. Lundean v. 
Hamilton, (lowa) 159 NW 163; Blum 
v, Apitz, (Md.) 131 A 35; Dixon v. 
Wilmington Sav., ete., Co., 115 N. C. 
274, 20 SE 464; Medlin v. Buford, 115 
N. C. 260, 20-SE 463. 

92. Mentry v. Broadway Bank, 
ete Go. 120-2Cal. As 388; 129) 42 470; 
38 Ont. edu. 
12, 11 OntWN 77, 33 DomLR 179. 
Cartun v. Myers, (N. J. Ea.) 


4, 

[a] Facts held not to show laches. 
—The mere failure of the mortgagor 
to take proceedings to procure the 
discharge of record and delivery up 
of the mortgage, to which he has a 
valid defense, does not estop him 
from setting up such defense against 
an assignee for value without notice. 
Magie v. Reynolds, 51 N. J. Eq. 113, 
26 A 150. 

94, Reineman v. Robb, 98 Pa. 474; 
Blair v. Mathiott, 46 Pa. 262. 

[a] Rule applied.—An obligor in 
a bond cannot set off against the as- 
Signee of an assignee a debt due 
from such prior assignee. Blair v. 
Mathiott, 46 Pa. 262. 

95. U. S.—Bronson v. La Crosse, 
ete., R. Co., 2. Wall. 283, 17 Ui. ed. 
725; Porter v. King, 1 Fed. 755; Hub- 
bard v. Turner, 12 F. Cas. No. 6,819, 
2 McLean 519. 

Ala.—Dulin v. Hunter, 98 Ala. 539, 
13 S 301; Goldthwaite v. Montgom- 
ery First Nat. Bank, 67 Ala. 549; 
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[§ 714] (2) Equities and Defenses between Mort- 
gagor and Third Person. 
gage takes free of a defense which the mortgagor 
had against an assignor other than the original 


The assignee of a mort- 


[§ 715] (3) Equities and Defenses in Favor of 
Third Person. The assignee of a mortgage takes it 
free from equities and defenses in favor of third 
persons, that is to say, of strangers to the mort- 
gage and assignment, which arose prior to, or in 


virtue of, the assignment,®® unless he had notice 


Tison v. People’s Sav., etc., Assoc., 57 
Ala. 323, 

Cal.—San Luis Obispo County Bank 
Veo ox, 119) (Cal. Gis bl Peat 

Colo.—Hawkins v. Elston, 58 Colo. 
400, 146 P 254. 

Conn.—Jones v. Quinnipiack Bank, 
29 Conn. 25. ‘ 


WN ovhaps ces die Vat i Gk. a smueliee© he 
6. 

Fla.—Taylor v. American Nat. 
Bank, 63 Fla, 631, 57 S. 678, Ann 


Cas1914A 309. 

Ill.— Schultz v. Sroelowitz, 191 Ill. 
249, 61 NE 92; Humble v. Curtis, 160 
Ill. 198, 43 NE 749; Himrod v.. Gil- 
man, 147 Ill. 2938, 35 NE 373 [aff 44 
Ill. A. 516]; Mullanphy Bank v. 
Schott, 135 Ill. 655, 26 NE 640, 25 
AmSR 401; Silverman v. Bullock, 98 
Ill. 11; Sumner v. Waugh, 56 Ill. 531; 
Walker v. Dement, 42 Ill. 272; Olds v. 
Cummings, 31 Ill. 188; Hanneken v. 
Sheaff, 226 Ill. A. 368; Mann v. Mer- 
chants’ L. & T. Co., 100 Ill. A. 224. 

Iowa.—Dillon vy. Shugar, 73 Iowa 
434, 35 NW 509; Vandercook v. Baker, 
48 Iowa 199; Farmers’ Nat. Bank v. 
Fletcher, 44 Iowa 252. 
pee v. Abbott, 6 La. Ann. 
809. 

Me.—Pierce v. Faunce, 47 Me. 507. 

Md.—Economy Sav. Bank v. Gor- 
don, 90 Md. 486, 45 A 176, 48 LRA 
63. 

Mass.—Commonwealth Banks’ 
Comr. v. Weisberg, 249 Mass. 357, 
143 NE 910; Gerrity v. Wareham 
Sav. Bank, 202 Mass. 214, 88 NE 
1084; Blunt v. Norris, 123 Mass. 55, 
25 AmR 14; Fairfield v. McArthur, 15 


Gray 526. 
Mich.—Bloomer v. Henderson, 8 
Mich. 395, 77 AmD 4538; Cicotte v. 


Gagnier, 2 Mich. 381. 
Minn.—Moffett v. Parker, 71 Minn. 
139, 73 NW 850, 70 AmSR 319. 
Miss.—Green v. Morris, 117 Miss. 
635, 78 S 550. p 
Mo.—Patterson:v. Booth, 103 Mo. 
402, 15 SW 543 (recognizing rule). 
N. H.—Warren v. Hayes, 74 N. H. 
355, 68 A 193. 
N. J.—Holloway v. Hendrick, 129 A 


702; Montclair Bldg., etc., Assoc. v. 
Miller, 93 N. J. Eq. 658, 117 A 140; 
McMurtry v. Bowers, 91 N. J. Ea. 


317, 109 A 361; Tate v. Security Trust 
Con 63e No a4559, sb Ae givens 
don v. Miller, 34 N. J. Eq. 10; Apple- 
fon wey. SypSmalasst.. Naods Bae.) 3825 
Vredenburgh v. Burnet, 31 N. J. Eq. 


229; Putnam v. Clark, 29 N. J. Ea. 
412; Danbury v. Robinson, 14 N. J. 
Eq. 213, 82 AmD. 244; Sprague v. 


Drew, (Ch.) 6 A 307. 

N. Y.—Simpson v. Del Hoyo, 94 N. 
Y. 189; ‘Gillig v. Maass, 28 N.Y. 
191; Marden v. Dorthy, 12 App. Div. 
176, 42 NYS 834; Gould v. Marsh, 1 
Hun 566, 4 Thomps. & C. 128; Hovey 
v. Hill, 3 Lans. 167; Rice v. Dewey, 
54 Barb. 455; Hartley v. Tatham, 23 
N. Y. Super. 273 [aff 26 HowPr 1581; 
Southall vy. Anthony, 69 Misc. 467, 125 


NYS TL0OL6 Mutual 5) ins)" Coxs.v. 
Wilcox, 55 HowPr 43; James v. 
Morey, 2 Cow. 246, 14 AmD 475; 


Murray v. Lylburn, 2 Johns. Ch. 441. 
N. C.—Potts v. Blackwell, 57 N. C. 
Oh.—Wohlgemuth y. Standard Drug 

Co;,,s14 OhseCirysGty 2165-18! Oh.« Cir, 

Dec. 9 (recognizing rule). 
Okl.—Wendling v. Aurelius-Swan- 

son Co:, 106 Okl. 63, 232 P 932. 
Or.—Batchellor y. Richardson, 17 

Or. 334, 21 P 392, 

Pa.—Bigley v. Jones, 114 Pa. 510, 


7 A 54; Sweetzer v. Atterbury, 100 
Pa. 18; Reineman v. Robb, 98 Pa, 
474; Pryor v. Wood, 31 Pa. 142; Mott 
y. Clark, 9 Pa. 399, 49° AmD 566; 
Boyer v. Webber, 22 Pa. Super. 35. 

S. D.—Frederick w. Nuzum, 38 S. D. 
72, 160 NW 65. 

Tenn.—Union, etc., Bank v. Smith, 
107 Tenn. 476, 64 SW 756 (recogniz- 
ing rule). 

Tex.—Johnson v. Masterson, (Civ. 
A.) 193 SW 201; Smith vy. Smith, 23 
Mexia Givi As, 304,256 (SW bate 

Wash. — Congregational Church 
Bldg. Soc. v. Scandinavian Free 
Church, 24 Wash. 433, 64 P 750. 

Wis.—Maas v. Hesse, 173 Wis. 74, 
re NW 343; Croft v. Bunster, 9 Wis. 
Eng.—Redfearn v. Ferrier, 1 Dow 
50, 3 Reprint 618. 

Ont.—Neveren v. Wright, 39 Ont. 
L. 397, 12 OntWN 151, 36 DomLR 
734; Wethrill’s App., 3 Grant Ch. 281. 

“While the assignee of a mortgage 
takes it subject to all the equities 
in favor of the mortgagor and against 
the mortgagee, still that rule does 
not go to the extent of declaring 
that an assignee takes subject to 
the latent equities of third persons.” 
seep cen v. Sheaff, 226 Ill. A. 368, 

fa] 
tion seems a strong one. 
signee... 


“The reason for this limita- 
‘The as- 
can always, go to the 
debtor, and ascertain what claims 
he may have against the bond, or 
other chose in action, which he is 
about purchasing from the obligee; 
but he may not be able, with the ut- 
most diligence, to ascertain the 
latent equity of some third person 
against the obligee. He has not any 
object to which he can direct his 
inquiries.’ ” Congregation Church 
Bldg. Soc. v. Scandinavian Free 
Church, 24. Wash. 433, 437, 64 P 750. 

{[b] Fact that the assignment was 
given as collateral security for fu- 
ture advances does not alter the rule. 
In re Locust Bldg. Co., 299 Fed. 756 
[certiorari den 265 U. S. 590 mem, 44 
SCt 635 mem, 68 L. ed. 1190 mem]. 

[c] Creditors of the mortgagor 
are third persons within the rule, and 
the bona fide assignee holds free of 
the defense that the mortgage was 
made in fraud of their rights. In re 
Locust Bldg. Co., 299 Fed. 756 [cer- 
tiorari den 265 U. S. 590 mem, 44 
SCt 635 mem, 68 L. ed. 1190 mem]. 
In re Mosher, 224 Fed. 739; Economy 
Sav. Bank v. Gordon, 90 Md. 486, 45 
A 176, 48 LRA 63; Hoyt v. Thompson, 
19 N...Y.-207; Wallach. v. Schulze, 
22 App. Div. 57, 47 NYS 936: Contra 
Hellebush v. Richter, 7 Oh. Dec. (Re- 
print) 355, 2 CineLBul 155 (decided 
on the erroneous supposition that the 
negotiable character of the mortgage 
was in issue), 

[dad] Creditors of the mortgagee 
eannot set up the defense that the 
assignment was a fraud upon them. 
Hubbard v. Turner, 12 F..Cas. No. 
6,819, 2 McLean 519; Logan y. Brick, 
2 Del. Ch. 206; McDonald v. Hark- 
ness, 146 La. 920, 84 S 205; Potts 
v. Blackwell, 57 N. C. 58; Frederick 
v. Nuzum, 38 S. D. 72, 160 NW 65; 
Mae v. Hesse, 173 Wis. 74, 180 NW 
343. 

{e] The grantor of the mortgaged 
premises cannot successfully inter- 
pose the claim of the invalidity of 
the title acquired by the mortgagor. 
Pierce v. Faunce, 47 Me. 507; 
Bloomer v. Henderson, 8 Mich. 395, 
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thereof,®® or took the assignment upon an insuffi- 
cient consideration,®’ or after the maturity of the 
debt secured ;°8 and he takes the mortgage free from 
equities and defenses arising subsequent to the as- 
signment,®® provided he gave the constructive notice 
These rules are applicable 
whether the mortgage secured a negotiable or non- 


required by the statute.t 


negotiable obligation.? 


[§ 716] (4) Essentials of Bona Fide Purchaser— 


77 AmD 453; Warren v. Hayes, 74 
ING CER 3555, 680 An Losi Holloway wiv: 
Hendrick, (N. J.) 129 A 702. 

[f] A remote assignor cannot set 
up the fraud of his assignee in pro- 
euring the assignment. Greenlee v. 
Los Angeles Trust, etce., Bank, 171 
Calesal soos ose n LOlmes 3. WiZ~ 
enga, 160 Mich. 344, 125 NW 419. 

{g] The mortgagee as remote as- 
signor cannot claim priority over a 
subsequent assignee who took with- 
out notice of an alleged agreement 
varying the ostensible order of pri- 
orities. Taylor v. American Nat. 
Bank, 63 Fla. 631, 57 S 678, AnnCas 
1914A 309; Green v. Morris, 117 Miss. 
Reo 78 S 550; Riddle v. George, 58 

Is 5s 4a New York Sav. Bank v. 
Ee 56. HowPr 403 [aff 45 N. Y. 
Super. 404]. 

{h] Assignee of promissory note 
secured by mortgage takes note and 
mortgage exempt from any equities 
residing in a third person to which 
it might be subject in hands of as- 
signor. Crosby v. Tanner, 40 Iowa 
136; Chafee Land Co. v. Sumpton, 
171 Wis. 408, 177 NW 609. 

Ae U. S.—In re Mosher, 224 Fed. 
739. 

Ill.— Buchanan  v. _ International 
Bank, 78 Ill. 500; Sumner vy. Waugh, 
56 Ill. 531; Walker vy. Dement, 42 
PNM. 272. 

Mich.—Terry vy. Terry, 170 Mich. 
330, 186 NW 448; Albion State Bank 
v. Knickerbocker, 125 Mich. 311, 84 
NW 311. 

Miss.—Bank of England vy. Tarle- 
ton, 23 Miss. 173. 

Mo.—Patterson v. Booth, 103 Mo. 
402, 15 SW 548; Orrick v. Durham, 
79 ‘Mo. 174. 

N. J.—Bergen Sav. Bank v. Bar- 
LOWS, S0RIN. WJ. Way isos Dantumeiv. 
ere. 21 N. J. Eq. 364. 

N. Y.—Orthey v. Bogan, 226 N. Y. 
234, 123 NE 487; Reid v. Sprague, 72 
N. Y. 457; Squire v. Greene, 32 App. 
Div. 258, 52 NYS 1013 [rev 22 Misc. 
285, 50 NYS 26]; New York Sav. 
Bank v. Frank, 45 N. Y. Super. 404; 
Peabody vy. Fenton, 3 Barb. Ch. 451; 
Purser v. Anderson, 4 Edw. 17; 
Pitcher y. Carter, 4 Sandf. Ch. 1 [rev 
on other grounds 4 Sandf. Ch. 21 
note]. 

Oh. — Wohlgemuth v. Standard 
DPrugiCo,. 4 Oh. Cirs Ctv'316, 18 <Oh, 
Cir Dees" 9. 

Or.—Rayburn v. 22 Or. 
242, 29 P 738. 

Tenn.—Union, ete., Bank y. Smith, 
107 Tenn. 476, 64 SW 756. 

Ont.—Elliott v. McConnell, 21 
Grant Ch. 276. 

97.. Briggs v. Crawford, 162 Cal. 
124, 121 P 881; Snyder v. Snyder, 131 
Mich. 658, 92 NW 353; Peterson v. 
ROTA UG? UN ee din EL B05 TS CAN 66.28 
McFarland y. Gilchrist, 25 N. J. Ea. 
mle Hovey v. Hill, 3 Lans. (N. Y.) 
98. Owen v. Evans, 134 N. Y. 514, 
SLeINEe 9998" Hubbell) ete. ‘Coy *yv. 
Brickman, 64 Misc. 370, 118 NYS 340 
{aff 189 App. Div, 911 mem, 123 NYS 
1121 mem]. 

99. Jones v. Quinnipiack Bank, ae 
Conn, 25; Gillig v. Maass, 28 N. 
V9. Bridges v. Real Est. Loan, eer 
Co., 8 Ont. 493. 

[a] An agreement between the 
mortgagee and a prospective junior 
encumbrancer giving the latter pref- 
erence over the assignee of a senior 
mortgage is not available against the 
assignee. Gillig v. Maass, 28 N. Y. 


Davisson, 
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(a) Want of Notice. Where the assignee of a mort- 
gage had actual notice of an equity or defense which 
was available against his assignor, he cannot claim 
immunity therefrom under the doctrine of bona 
fide purchase ;* and the same is generally true where 
he had constructive notice from the public records,* 
or was put on inquiry by reason of suspicious or 


peculiar circumstances;®> but this is not the case 


a hale 
1. See supra § 708; infra § 721. 
2. See cases passim this section. 
3. Ala.—Morriss v. O’Connor, 206 
Ala. 542, 90 S 304. 


Ariz.—Sherman v. Goodwin, 15 
ALIZ. 4 aio Smee (alo. 

Cal.—Briggs v. Crawford, 162 Cal. 
124) 12 ee 3 Sill, 

Ga.—Cross .v. Citizens Bank, etc., 
Co., 160 Ga. 647, 128 SE 898. 

Ill.—Heppe v. Szezepanski, 209 
Hl. 88, 70 NE, 73%,7 101 .AmSR 92205; 


Mullanphy Sav. Bank v. Schott, 135 


Ill. 655, 26 NE 640, 25 AmSR 401; 
Aah ae Nat. Bank vy. Cheeney, 87 
ll. 3 


Ind.—Simmons vy. Parker, 61 Ind. 
ASS408,- 1120 NEY 31: 

Iowa.—Wayland Bank v. Staidley, 
185 Iowa 1286, 172 NW 9; Huff v. 
Farwell, 67 Iowa 298, 25 NW 252; 
Burbank v. Warwick, 52 Iowa 4938, 
OieeNDVWieoleoe 

Kan.—MeMillan v. Gardner, 88 
Kan. 279, 128 P 391, AnnCas1914B 


Ky.—Neilson vy. Churchill, 
3 


Mass.—Flye v. Berry, 181 Mass. 
442, 638 NE 1071; Norman v. Towne, 
130 Mass. 52; Richardson v. Brack- 
ett, 101 Mass. 497. 

Mich.—Vanek vy. Soumar, 218 Mich. 
282, 187 NW 396; Woodcock v. Niles 
First Nat. Bank, 113 Mich. 236, 71 
NW 477; Anderson v. Northern Nat. 
Bank, 98 Mich. 543, 57 NW _ 808; 
Bilderback v. McConnell, 48 Mich. 


5 Dana 


345, 12 NW 195; Wilcox v. Allen, 36 
Mich. 160; Smithers v. Heather, 25 
Mich. 447. 


Minn.—Ironton Land Co. vy. Butch- 
art, 73 Minn. 39, 75 NW 749. 

Miss.—sbank of Mngiand v. Tarle- 
ton, 23 Miss. 173. ° 

Mo.—Ricketts vy. Finkelston, (A.) 
211 SW 391. 

Nebr.—Holladay v. Rich, 92 Nebr. 
91, 1837 NW 988, 93 Nebr. 491, 140 
NW 794; Garnett v. Meyers, 55 
Nebr. 280, 91 NW 400, 94 NW _ 803. 

N. J.—Goodell v. Monroe, 87 N. 
J. Eq. 328, 100 A 238 [rev 86 N. J. 
Eq. 18, 97 A 152]; Clift v. Scheutz, 83 
N. J. Eq. 442, 91 A 815; Lorey v. 
Overton, 42 N. J. Eq. 330,.11 A 15; 
Frink v. Adams, 86 N. J. Eq. 485; 
Bergen Sav. Bank v. Barrows, 30 
Ned. Ba soy Wilson vy. Hille hs Nw. 


Hq. 143; Block v. Thurston, (Ch.) 
aah 999; Larre v. Lewis, (Ch.) 5 A 


N. Y.—Assets Realization Co. v. 
Clark, 205 N. Y. 105, 98 NE 457, 41 


LRANS 462; Verity v. Sternberger, 
2 N SY 633, 65 NE 1123; Earl v. 
Clute, 2eAphi “Dee 1, 1 Keyes 36; 


Pellegrino v. Newark First Nat. 
Bank, 210 App. Div. 584, 206 NYS 716; 
Nichols v. Nussbaum, 10 Hun 214; 
Chamberlain vy. Barnes, 26 Barb. 160; 
Gearon vy. Kearney, 22 Misc. 285, 50 
NYS 26 [rev on other grounds 32 


App. Div. 258, 52 NYS 1013]; Jack- 
son v. Van Valkenburgh, 8 Cow. 260. 
D.—Grebe v. Swords, 28 N. D. 


N. 
330, 49 NW 126. 
Oh.—Durbin v. Fisk, 16 Oh. St. 533; 
Bardshar- v. Holtzman, 18 Oh. Cir. 
Ct. 668, 4 Oh. Cir. Dec. 174. 


Or.—Starvaggi v. Ludden, 240 P 
432; Rayburn v. Davisson, 22 Or. 
242, 29 P 738. 

Pa.—In re Patterson, 234 Pa. 128, 
82 A 1130; Lawrence, etc, Hst., 14 
Pa. Co. 662, 


age C.—Mathews v. Heyward, 2 S. C. 


where the mortgage was one securing a negotiable 


etc., Bank v. Smith, 
SW 756. 
Beamer 


Tenn.—Union, 
107 Tenn. 476, 64 

Tex.—Creager v. 
cate, (Civ. A.) 274.SW .323. 
Vt.—Bigelow v. Topliff, 25 Vt. 273) 
60 AmD 264. 

Va.—Williams v. Gifford, 139 Va. 
779, 124 SE 408. 

Wash.—Smith v. Greenman, 90 
Wash. 367, 156 P 1; Barker v. Pfund, 
80 Wash. 143. 141 P 327. 

Ont.—MecMillan v. McMillan, 21 
Ont. A. 343; Egleson v. Howe, 3 Ont. 
A. 566. 

Rights of a bona fide purchaser of 
a chose in action generally see As- 


Syndi- 


signments § 140. 


4 Cal. — Peters v. Jamestown 
Bridge Co., 5 Cal. 334, 68 AmD 134. 

Ill.—Lehndorf v. Cope, 122 Ill. 317, 
13° NE 505. 


Ind.—Simmons y. Parker, 61 Ind. 
A. 403, 112 NE 31. 

La.—-Lay man) v. Vicknair, 47 La. 
Ann:-.679, 17 S 265, 

Mich.—Van Aken v. Gleason, 34 
Mich. 477. 

IN. J.—Cressman’s App., 57 N. J. 


Eq. 619, 42 A 768. 

N. Y.—Hetzel v. Easterly, 96 App. 
Div. 517, 89 NYS 154; Armstrong v. 
Combs, 15 App. Div. 246, 44 NYS 171; 
Davies v. Jones, 29 Misc. 253, 61 
NYS 291; Pelletreau v, Jackson, 11 
Wend. 110 {aff 13 Wend. 178). 
Re v. Johnson, 243 P 
178. 

Pa.—Stephens v. Weldon, 151 Pa. . 
520,° 25° VA. © 28% 

S. C.—Lynch vy. Hancock, 14 S. C. 
66 (recognizing rule). 

[a] A judgment duly docketed is 
notice to the assignee of the lien 
thereby created. In re Patterson, 234 
Pa. 128, 82 A 1130; Stephens v. Wel- 
don, 151 Pa. 520, 25 A 28. 

[b] A filed notice of lis pendens 
will make available against the as- 
signee any detense growing out of 
the action. Lockwood vy. Noble, 1138 
Mich. 418, 71 NW 856; Hovey v. Hill, 
3 Lans. (N. Y.) 167. 

{c] Recitals in instrument form- 
ing part of chain of title—The pur- 
chaser of a note secured by a mort- 
gage or deed of trust is chargeable 
with notice of all the recitals in 
any recorded deed forming a link in 
his chain of title. U. S. Mortgage Co. 
v. Gross, 93 Ill. 4838. 

[ad] Instrument improperly re- 
corded.—The record of a release by 
one of two mortgagees of the lien 
of a mortgage is not constructive 
motice to an assignee of the mort- 
gage, since it is not such an in- 
strument as is required to be re- 
ra Lynch v. Hancock, 14 S. C. 

[e] Reliance on abstract.—That 
an assignee of a mortgage relied on 
an abstract of title, which did not 
recite an encumbrance existing in 
the chain of title to the land, raises 
no equity in his favor, although it 
was the usual custom to rely upon 
abstracts. Daughaday v. Paine, 6 
Minn, 443. 

5. U. S.—Clark v. Smallwood, 156 
Fed. 409; Riggs v. Pennsylvania, ete., 
RitCo., 16 Fed. 804; U. S. v. Sturges, 
27 EF. Cas, No. 16, 414, 1 Paine 525. 

Cal.—Raymond y. Glover, 122 Cal. 


471, 55, P 398 

Iil.—Schroeder vy. Wolf, 227 Ill. 
138, 81 NE 18; Brousseau y. Lowy, 
209 Ill. 405; 70 NE 901; Bouton v. 
Cameron, 205 Ill. 50, 68 NE 800; Chi- 


cago Title, ete:, Co. v: Aff; 183 Til. 91, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


j §§ 716-718] 


instrument, it being in such ease sufficient that the 
assignee was not guilty of actual bad faith.® 
knowledge or notice of the assignor will not be im- 
puted to the assignee so as to deprive him of the 
character of a bona fide purchaser.’ 

[§ 717] (b) Payment of Consideration. 
signee of a mortgage cannot enjoy the immunities 
accorded to a bona fide purchaser of a chose in 


55 NE 659; Buehler v. McCormick, 
169 Ill. 269, 48 NE 287; McConnell 
V0 Hodson, 7 iTll. 640; “Utpatel . v. 


Chicago Title, ete., Co., 218 Ill. A. 75; 
Hass vil duobstein; / 108 Ml). SA 217. 


Hahn v. Geiger, 96 Ill A. 104; 
Sheldon v. McNall, 89 Ill. A. 138. 
Md.—Alexander ure ete.; 


sweety 
Co., 108 Md. 541, 79 A 209. 

Mich.—Dawson Vv. Danbury Bank, 
15 Mich. 489. 

N. J.—Walz v. Oser, 93 N. J. Eq. 
280, 116 A 16; Magie v. Reynolds, 51 
N. J. Kq. 113, 26 A 150; Tantum v. 
seEceany. 20° AN. J. CNiq:: 364. 

N. Y.—Kellogg v. Smith, 26 N. Y. 
L853. Hartley. |v. “Tatham; 23)-N.) 
Super. , 273, 24 HowPr 505 [aff 26 
HowPr 158]; Davies v. Jones, 29 
Misc. 253, 61. NYS 291; Rosenbaum v. 
Silverman, 22 Misc. 589, 50 NYS 860. 

N. D.—Quaschneck v. Blodgett, 32 
N. D. 603, 156 NW 216. 

Or.—Barringer v. Loder, 47 (Or. 
BUS 5 Sloe ATT. 

Pa.—Brumbach v. McLean, 196 Pa. 
321, 46 A 418; Myerstown Bank vy. 
Roessler, 186 Pa. 431, 40 A 963; Mor- 


gan’s App., 126 Pa. 500, 17 A 666; 
Theyken v. Howe Mach. Co., 109 Pa. 
95; Earnest v. Hoskins, 100 Pa. 551; 


Sellers v. Benner, 94 Pa. 207; Twitch- 
ell v. McMurtrie, 77 Pa. 383: Mc- 
Candless v. Engle, 51 Pa. 309; Mich- 
Goer v. Cavender, 38 Pa. 334, 80 AmD 

S. D.—Abernathy v. Hunt, 40 S. D. 
240, 167 NW 145. 

Tex.—Montague County v. Mead- 
Ows, 21 Tex. Civ. A. 256, 51 SW 556. 

Utah.—Fowers v. Lawson, 56 Utah 
420, 191 P 227. 

Eng.—Matthews v. Wallwyn, 4 
Ves. Jr. 118, 31 Reprint 62. 

Ont.—Gilleland v. Wadsworth, 1 
Ont. A. 82; Atkinson v. Gallagher, 23 
Grant Ch. 201; Totten v. Douglas, 15 
Grant Ch. 126; Gooderham v. De 
Grassi, 2 Grant Ch. 135. 


Sask.—Swan v. W-heeler, 2 Sask. L- 


269, 11 WestLR 730. 

[a] A possession of the premises 
by one other than the owner of the 
legal title (1) is sufficient to put the 
assignee of the mortgage on inquiry 
as to an outstanding claim against 
the security. Heppe v. Szczepanski, 
209 Ill. 88, 70 NE 737, 101 AmSR 221; 
Dawson v. Danbury Bank, 15 Mich. 
489; Seymour v. McKinstry, 106 N. 
Y. 230, 12 NE 348, 14 NE 94; Briggs 
v. Thompson, 86 Hun 607, 33 NYS 
765; Mutual L. Ins. Co. v. Wilcox, 
55 HowPr (N. Y.). 48; Quaschneck 
v. Blodgett, 32 N. D. 6038, 156 NW 
216; Montague County v. Meadows, 
QiayTex. Clive 256,51. SW 656; 
Fowers v. Lawson, 56 Utah 420, 191 
P.227:...(2) But this is not. the case 
where the assignee did not know of 
such possession and had no reason 
to know of it (De Bruin v. Santo 
‘Domingo Land, etc; Co. (Tex. Civ. 
A.) 194 SW 654), (3) or where he 
was led to believe that such pos- 
session was held with the consent of 
the mortgagor (Montclair Bldg., 
ete., Assoc. v. Miller, 93 N. J. Ea. 
653,. 1L7. Avv140): 

[b] A recital in a mortgage that 
it is a first lien on the premises is 
sufficient to put the assignee on/in- 
quiry. Taylor. v. Jones, 165 Cal. 
LOS fe 131. P olds 

{c] Notice of the assignee’s agent 
(1) is generally imputable to the 
assignee, Grebe v. Swords, 28 N. D. 
330, 149 NW 126. (2) But this is 
not the case where the acts done 
by the agent were without the scope 
of his authority. ‘Juniata College v. 
Warren, 118 Kan. 228, 235 P 98. 

[d] The expression of a nominal 
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action where he took the assignment without giving 
a valuable consideration therefor.® 

[§ 718] (c) Taking before Maturity. An assignee 
taking a mortgage after the debt secured is overdue 


is not protected under the doctrine of bona fide pur- 


An as- 


consideration in a mortgage assign- 
ment will not charge a purchaser 
from the assignee with knowledge 
that the latter had previously sold 
a subsequent mortgage representing 
it as a first lien. Gearon v. Kearney, 
22 Misc. 285, 50 NYS 26 [rev on other 


iretely 32 App. Div. 258, 52 NYS 
[fe]. Reference to other papers.— 


Where a mortgage to secure bonds 
contains a clause limiting the effect 
of the contract contained in the 
bonds as to matters not pertinent to 
the mortgage, a holder of such bonds 
will not be presumed to have notice 
of such clause merely by reason of a 
general reference to the “terms and 
conditions” of the mortgage con- 
tained in the bonds. Raymond v. 
Spring Grove, etc., R. Co., 10 Oh. Dec. 
(Reprint) 416, 21 CineLBul 1038. 

[f] A pledge of a mortgage by a 
wife to secure an obligation of her 
husband without pecuniary consid- 
eration moving to her is presump- 
tively valid, and in the absence of 
facts which tend to cast doubt upon 
the propriety of the transaction, the 
pledgee will be protected as a bona 
fide purchaser. Lawshe vy. Trenton 
Banking Co., 87 N. J. Eq. 56, 99 A 
617. 

{g@] Advice of counsel that a 
mortgage is valid does not relieve the 
client afterward purchasing the 
mortgage from the effect of his fail- 
ure to make a proper investigation 
as to material facts showing its in- 
validity, and of which he has notice 
sufficient to put him on inquiry. 
Baltimore High Grade Brick ‘Co. v. 
Amos, 95 Md. 571, 52 A 582, 53 A 148. 

Gi Us S.—Fidelity Trust Co. v. 
Mayhugh, 268 Fed. 712. 

Fla.—Taylor v. American Nat. 
Bank, 63 Fla. 631, 57 S 678, AnnCas 
1914A 309. 

Kan.—Juniata College vy. Warren, 
118 Kan. 228, 235 P 98. 

La.—McDonald v. Harkness, 146 
La. 920, 84 S$ 2085. 

Minn.—Park v. Hudson, 154 Minn. 
471, 192 NW 112. 

Okl1. — Owens Ve Southwestern 
Mortg.-Co., 101 Okl. 33, 223 P 870; 
Foster v. Augustanna College, etc., 
Seminary, 92 Okl. 96, 218 P 335, 37 
ALR 854. 


S. D.—Langmaack v. Keith, 19 S.’ 


D. 351, 103 NW 210. 

Va.—Williams v. Gifford, 139 Va. 
779, 124 SE 403. 

Wis.—Chafee Land Co. v. Sumption, 
171 Wis. 408, 177 NW 609. 

[a] Facts held to show mala fides. 
—Watkins v. Goessler, 65 Minn, 118, 
67 NW 796; Williams v. Gifford, 139 
Va. 779, 124 SE 403. 

7. U. S.—In re Locust Bldg. Co., 


299 Fed. 756 [certiorari den 265 U. S. 
590 mem, 44 SCt 685 mem, 68 L. ed. 
1190 mem]; In re Mosher, 224 Fed. 
739. 

Ky.—Willis v. Vallette, 4 Mete. 
186. 

Nebr.—Richards v. Kountze, 4 
Nebr. 


N. J.—Sprague v. Drew, (Ch.) 6 A 
307. 

N. Y.—Wallach v. Schulze, 22 App. 
Div: 67,’ 47 UNYS/ 9363): Southall’ v: 
Anthony, 69 Misc. 467, 125 NYS 1016. 

“Where a second purchaser for 
value and without notice purchases 
from a first purchaser who is 
charged with notice, he thereby be- 
comes a bona fide purchaser and is 
entitled to protection.’ In re Locust 
Bldg. Co., 299 Fed. 756, 764 [certio- 
rari den 265 U. S. 590 mem, 44 SCt 
635 mem, 68 L. ed. 1190 mem]. 

8 U.S.—Hicks v. Jennings, 4 Fed. 


chase, but he takes the mortgage subject to all 
equities and defenses which would have been avail- 
able against it in the hands of the mortgagee;® and 


855, 4 Woods 496. 
Ala.—Vann v. Marbury, 100 Ala. 
pe 14 S 278, 46 AmSR 70, 23 LRA 
Mich.—Snyder vy. Snyder, 131 Mich. 
658, 92 NW 3538. 
Nebr.—Holladay v. Rich, 92 Nebr. 


91,137 NW 988, 93 Nebr. 491, 140 
NW 794. 
N. J.—Guatelli v. Brown, 84 N. J. 


Eq. 338, 92 A 904; Chancellor v. Bell, 
45 N. J. Eq. 538, 17 A 684. 

N. Y.—Orthey v. Bogan, 226 N. Y. 
234, 123 NE, 487; Baker v. Lever, 67 
N. Y. 304, 23 AmR 117; Hall v. Er- 
win, 60 Barb. 349 [mod on other 
grounds 57 N. Y. 648 mem]; Kur- 
sheedt v. McCune, 20 AbbNCas 265, 
8 NYSt 440;° Real Hst. Trust Co. v. 
Rader,’ 53 HowPr 231; Day v. Per- 
kins, 2 Sandf. Ch. 359. 

Pa.—Carothers v. Sims, 194 Pa. 
386, 45 A 47; Gill v. Hutchinson, 37 
LegInt 293. 

C.—Gantt v. Gantt, 76'S. C. 163, 
56 SE 676; Dearman v. Trimmier, 26 
S. C. 506, 2 SE 501. 

S. D.—Abernathy v. Hunt, 40 S. D. 
240, 167 NW 145. 

{a] The state treasurer holding a 
deposit of mortgage under a statute 
requiring trust companies to deposit 
securities with such officer is deemed 
a purchaser for value. Maas v. 
Hesse, 173 Wis. 74, 180 NW 343. 

[b] A volunteer acting in the 
interest of the mortgagee takes the 
mortgage subject to every defense 
which would have been available 
against the mortgagee. Peterson v. 
Reid, 76 Ny Ji Hai 37 T0ts Ane6625 
Baird v. Williams Baird, 145 N. Y. 
659 mem, 40 NE 222, 28 LRA 3875 
[aff 81 Hun 300, 30 NYS 785]. 

What constitutes sufficient consid- 
eration for assignment of mortgage 
see supra § 674. 

. S—U. S. v. Sturges, 27 F. 
Cas. No. 16,414, 1 Paine 525. 

Ark: —Kerby v. Wade, 101 Ark. 543, 
142 SW 1121. 

Ses Mie ae v. McDonald, 17 Cal. 

Del.—Mutual Loan Assoc. v. Tyre, 
26 Del. 88, 81 A 48. 


goo Howard v. Gresham, 27 Ga. 
Ill._—Hazle v. Bondy, 173 Ill. 302, 


50 NE 671; Scott v. Magloughlin, 133 
Ill. 33, 24 NE 1030; Roberts v. Pierce, 
oe 378; McLain v. Lohr, 25 Ill. 
507. 

ind.—Voris v. Ferrell, 57 Ind. A. 1, 
103 NE 122. 

Iowa.—McCorkle v. Lessenger, 205 
NW 781. 


Kan.—McMillan v. Gardner, 88 
ae 279, 128 RP 391, ‘AnnCas1914B 


La.—Jennings First Nat. Bank v. 
Garlick, 137 La. 282, 68 S 610: Jen- 
nings v. Vickers, 31 La. Ann. 679. 


rw ire ate da v. Graham, 29 Me. 
Mass.— Willcox Vv, HEoster,. “i32 
Mass. 320. 


Mich.—McKenna v. Kirkwood, 50 
Mich. 544, 15 NW 898; Nichols v. Lee, 
10 Mich. 526, 82 AmD 57. 

Miss.—Clark y. French, 114 Miss. 
185, 74 S 824. 

Mo.—Casner v. Heaton, (A.) 237 
SW 1042; Yeomans v. Nachman, 198 
Mo. A. 195, 198 SW 180. 

Mont.—Northwestern Impr. Co. v. 
Rhoades, 52 Mont. 428, 158 P 832. 

N. J.—Robeson v. Robeson, 50 N. J. 
Eq. 465, 26 A 568. 

N. Y.—Owen v. Evans, 134 N. Y. 
514, 31 NE 999; Hubbell v. Brickman, 
64 Misc. 370, 118 NYS 340 {aff 139 
App. Div. 911 mem, 123 NYS 1121 
mem]. 
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this is true, although the obligation secured by the 


mortgage 1s a negotiable one. 10 


[§ 719] ¢. Right To Receive Payment—(1) In 
The assignee of a mortgage is entitled 
to receive payment ‘of the mortgage debt,'* but this 
is true only where the assignment was valid. 
ment to the agent of the “assignee constitutes pay- 


General. 


Se-C.——_Willougshby Vv. Ray, LolesaC: 
317, 127 SE 441; Dearman v. Trim- 
mier, 26 S. C. 506, 2 SE 501. 

Vt.—Miller v. Bingham, 29 Vt. 82. 

Wash. — Spencer v. Alki Point 
Transp. Co.,.53) Wash. 77,/101 P 509, 
132 AmSR 1058. 

Wis.—Phillips v. Holland, 149 Wis. 
524, 186- NW 191; Marling v. Jones, 
138 Wis. 82, 119 NW 931, 131 AmSR 
996; Whitney v. Traynor, 74 Wis. 
289, 42 NW 267; Potter v. Stransky, 
48 Wis. 235, 4 NW 95. 

Wy 0.—Graves v. Burch, 26 Wyo. 
292, 81 P 354, 5 ALR 1216. 

Ont.—Elliott — v. McConnell, 21 
Grant Ch. 276. 

[a] Part of notes overdue.—The 
assignee of a mortgage securing sev- 
eral notes, one of which is overdue, 
takes the assignment subject to any 
equities that may exist between the 
original parties, not only as to that 
note but as to the notes not yet due. 
Abele v. McGuigan, 78 Mich. 415, 44 
NW 393. 

[b] After default in interest.— 
Where a mortgage makes the whole 
debt secured fall due on default in 
any payment of interest, one who 
purchases the mortgage note after 
default in the payment of interest is 
not a bona fide purchaser before ma- 
turity, although the note did not 
contain the stipulation as to matur- 
ing on such default. Piersol v. Shel- 
ley, 3 Kan. A. 386, 42 P 922. 

10. U. S.—Wood v. Guarantee 
Trust, etc., Co., 128 U. S. 416, 9 SCt 
131, 32 L. ed. 472; The John W. Can- 


non, 24 Fed. 392. 

Ark.—Kerby v. Wade, 101 Ark. 543, 
142 SW 1121. 

aaae! ek v. Gresham, 27 Ga. 
347. 

Ill.—Towner v. McClelland, 110 Ill. 
542, 


Iowa.—Theisen vy. Dayton, 82 Iowa 
74, 47 NW 891; Blake v. Koons, 71 
Iowa 356, 32 NW 379; Crosby v. Tan- 
ner, 40 Iowa 136. 


Kan.—McMillan v. Gardner, 88 

Kan. 279, 128 P 391, AnnCas1914B 
"755; Holden. v.. Clark, -16 Kan: 
346. 


La.—Jennings First Nat. Bank v. 
Garlick, 137 La. 282, 68 S 610; Vance 
v. Shreveport First Nat. Bank, 51 La. 
Ann. 89, 24 S 607. 


2 Se eh wees v.- Graham, 29 Me. 

0. 

ON os aaa vy. French, 15 Gray 
Mo.—Murphy v. Simpson, 42 Mo. 


A. 654; Lee v. Turner, 15 Mo. A. 205. 

N. Y.—Northampton Nat. Bank \v. 
Kidder,-106 N. Y. 221, 12 NE’ 577, 60 
AmR. 443. 

S. C.—British American Mortg. Co. 
v. Smith, 45 S. C. 83, 22 SH 747. 

Vt.—Miller v. Bingham, 29 Vt. 82. 

Wash.—Spencer v. Alki Point 
Transp. Co., 58-Wash. 77, 101 P 509, 
132 AmSR 1058; Fischer v. Woodruff, 
25 Wash. 67, 64 P 928, 87 AmSR 742. 

11. Cal.— California Title Ins., 
etc., Co. v. Kuchenbeiser, 20 Cal. A, 
diy U2 eel OB 9: 

Jda.—Pennypacker v. Latimer, 10 

Ida. 618, 81° P55. 

Tll.—Keohane v. Smith, 97 Ill. 156; 
Viskocil v. Doktor, 27 Ill. A. 2382. 


Ilowa.—Franklin Sav. Bank Vv. 
Colby, 105 Iowa 424, 75 NW 346. 

Kan.—Bulloek vy. Kendall, 80 Kan. 
791; L048, 

Me.—Peaks v. Dexter, 82 Me. 85, 
19 A 100. / 

Md.—Hoffacker v. Manufacturers’ 
Nat. Bank, 23 A 579. ; 

Mass.—Mulcahy v. Fenwick, 161 


Mass. 164, 36 NE 689. 


i) 
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Mich.—Lowry v. Bennett, 119 Mich. 
301, 77.NW 935; Brooke v. Struthers, 


110 Mich. 562, 68 NW (272, 35 URA 
536; Chase v. ‘Brown, 32 Mich. 225. 
Miss.—'rerry v. Wootis, 14 Miss. 


139, 45 AmD 274. 
Mo.—Wing v. Union Cent. L. Ins. 


Co., 181 Mo. A. 381, 168 SW, 917. 
Mont.—Dodge v. Birkenfeld, 20 
Mont. 115, 49 P 590. 


Nebr.—Stark v. Olsen, 44 Nebr. 646, 
63 NW 37; Eggert v. Beyer, 43 Nebr. 
ae ee NW 57. < 


—Quimby v. Williams, 67 
‘H. ian ‘41 A 862, 68 AmSR 685. 

N. J.—Reid v. Dublier, 87 N. J. L. 
115, 98 A 681; Emery v. Gordon, 338 
N. J. Ea. 447. 

N. Y.—Spencer v. Weber, 163 N. Y. 
493, 57 NE 753; Mitchell v. Cook, 29 
Barb. 243. 

Pa.—Sweetzer v. Atterbury, 100 
ao 18; Taylor v. Vingert, 33 LegInt 
238. 

S. D.—MecVay v. Bridgman, 21S, D. 
874, 112 NW 1138.- 

SNe eT ie v. Langdon, 29 Vt. 
32. 

Wash.—Erickson v. Kendall, 112 
Wash. 26,191 P 842. . 

Wis.—Friend v. Yahr, 126 Wis. 291, 


104 NW 997, 110 AmSR..924, 1 
LRANS 891. 

5 . Borrowman, 38 
Ont. L. 12, 11 OntWN 77, 33 DomLR 


179; Re Bland, 30 Ont. L. 100, 5 Ont 
WN 522, 25 OntWR 419, 16 DomLR 
716; Lee v. Canadian Mut. Loans, 
ete., Co., 5 Ont. L..471, 2 OntWR 370 
[app auashed 34 Can. S.C. 224, and 
allowing app 3 Ont. L. 191]. 

{a] The assignee of part of a 
mortgage debt (1) has a right to re- 
ceive payment of the proportion due 
him. » Wing» v. Union Cent. L. Ins. 
Co, 181 MomrAc* 884 468 .SWiy Ili 
(2) And where the debt is evidenced 
by several notes or other obligations, 
which are in the hands of various 
parties, payment to one of his pro- 
portionate share will extinguish* his 
interest in the mortgage (Furbush v. 
Goodwin, 25 N. H. 425), (3) although 
such a holder cannot ‘discharge the 
mortgage, so as to prevent the other 
assignees from proceeding to fore- 
close it (Norton v. Palmer, 142 Mass. 
433, 8 NE 346; Page v. Pierce, 26 N. 


1s Pappy ye 

{b] Payment in full to one of 
joint assignees, of which the re- 
ceipt is evidence, extinguishes the 
debt. Bowes v. Seeger, 8 Watts & 
S. (Pa) 222. 


[c] If the mortgage is partially 
extinguished by operation of law, it 
may be discharged by a payment to 
the assignee of so much only as re- 
mains. due under it. Henderson yv. 
Stryker, 164 Pa. 170, 30 A 386. 

{d] Where two persons claim as 
assignees of the same mortgage note, 
the mortgagor is protected in paying 
the record holder of the mortgage 
who is at the same time the holder 
of, the note. Casner v. Johnson, 66 
Kan. 404, 71 P 819. 

12. See cases infra this note. 

[a] Assignment invalid for fraud. 
—The assignee of a mortgage pro- 
cured by fraud has no_ redress 
against a mortgagor who made pay- 
ment to the assignor, the latter still 
having the equitable title to the 
Inor tease, Hall v. Erwin, 66 N. Y. 


[b] An assignment invalid for 
want of acknowledgment does not 
give the assignee the right to receive 
payment of the mortgage debt. Arm- 
strong v. Combs, 15 App. Div. 246, 44 
NMS 2171. 


[§§ 718-719 


ment to the assignee,’ and where the assignee has — 
held out the mortgagee as his agent to collect the . 
debt, he will be estopped to deny his authority to do — 
so,'4 unless the mortgagor did not rely thereon in ~ 
making the payment;'* but an authority to collect. 
the interest does not imply an authority to collect 


the principal,!® and an authority to collect the debt 


[c] A tender of. payment by the 
mortgagor to one holding a mortgage 
under an assignment invalid for want — 
of seal does not entitle such mort- 
gagor to the right to redeem. Smith’ 
v. Kelley, 27 Me. 237, 46 AmD 595. 

{d] A transferee ‘of a forged as- 
signment is not entitled to payment. 
Kaminski v. Swider, 122 Misc. 795, 
203 NYS 893; Nahe v. Mikkelsen, 108 
Mise. 378, 177 NYS 594 

13. California Title Ins., etc:; {Coz 
v. Kuchenbeiser, 20 Cal. A. 11, 127 P 


1039; Dodge v. Birkenfeld, 20 Mont. 
115, 49 P 590; Pine v. Mangus, 76. 
Nebr. 83, 107 NW 222; Friend v, 


Yahr, 126 Wis. 291, 104 NW 997, 110 
AmSR 924, 1 LRANS 891; and cases 
infra note 14. 
ee] Pyare ie insufficient to - 
ow agency odge v. Birkenfel 
20 Mont. 115, 49 P 590. ner 
sree constitutes payment of mort- 
e dé eneral 
ae ta g see infra §§. 
4 Ida. Psp tigers Vv. 
ge Sip 618, 81 P rea 
<an.—Allen y. waddle, 1 
690, 0, 208 P 551. pee 
—Churchville Cir. of “M. 
Church v. MacNabb, 145 Md. 105, aa ; 
seiaeas Ceeeniins rule). 
ass.—Fitzgerald v. Beck 
baie pentane NE 36 Kine 
ich—McCabe v. F 
Pe sige arnsworth, 27 
Oe Et OdmeLIO Ww, Vel Stl a 
eee tillwell, i 
Nebr. ei hate v. Tiedgen, 85 Nebr.- 
276, 122 NW ae (recognizing rule). 
Ss. D.—McVay v. Bridgman, 21 8. 
D. 374,112 NW “1138; Barry v. Stover, 
ee D. 459, 107 NW 672, 129 AmSR=* 
Wash.—Erickson v. Ke ‘ 
Wash. 26, 191 P 842. gaet eee 
[a] _Q@ne who purchases a note se- 
cured by a deed of trust which au- 
thorizes the trustee to receive pay- 
ment will be deemed to have con-~ 
stituted the» trustee his agent for 
that purpose, if he has not revoked- 


the authority so given. Goodf : 
v. Stillwell, 73 Mo. 17. pe 
[b] Notice of revocation of. 


agency. must be received by mort- 


gagor.. Fitzgerald v. Beckwith, 182: 
Mass. 177, 65 NE 36. 
{c] The “scrivener’s rule,” where-. 


by an agent who negotiates a loan. 
for his principal and. is allowed to 
retain possession of the security 
taken for the loan has apparent au- — 
thority to receive payment therefor 
on behalf of the principal, is not ap- 
plicable where the indicia of the in- 
debtedness held by. the mortgagee 


was aé_eforged satisfaction piece. 
Hoffmann vy. Froma Realty Co., 153 
App. Div. 770, 1388 NYS 935 [aft 211 


N, Y. 525 mem, 105 NE 1087 mem]. 

[a] Facts held not to show an ap- 
parent agency of the mortgagee to 
collect the mortgage debt. Sawyer 
Vv. Prickett, 19 Wall. (U.:S.) 146, ae 
L. ed. 105; Churchville Cir. of MB. 
Church v. MacNabb, 145 Md. 105, 125 
A 526; Bettle v. Tiedgen, 85 Nebr. 
276, 122 NW 890; Hoffmann v. Froma 
Realty Co., 1538 Apps;Div. T70, Es 
NYS 986 [aft 211 N. Y. 525: mem, 105 
NE 1087 mem]. 

15. Hoffmann vy. 
Co.;, supra. 

16. Ark.—kKoen y. Miller, 105 Ark. 
152, 150 SW 411. 

Mich.—Wilson  v. Campbell, 110 
Mich. 580, 68 NW 278, 35 LRA 544. 

Mont.—Cornish v. Woolverton, 32 
Mont 456, 81 P 4, 108 AmSR 598. 

Nebr. —Porter Vv. Ourada, 51 Nebr. 
dL 03 tab NW 52. 


Froma Realty 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


se 


rs, 


genom) 


- does not imply an authority to receive -payment 


thereof before it is due.27 


[§ 720] (2) Effect of Payment to Mortuaabe after 
“Although the assignee is entitled to 
the payment of the mortgage debt,!® if the mort- 
gage is one securing a nonnegotiable obligation, he 
_will be defeated in his claim to payment against 
a mortgagor who, without notice of the assignment, 
actual or constructive, has made a payment to the 
mortgagee as to the apparent owner of the mort- 
gage;1° but this is not the case as to a payment 


Assignment. 


N. Alors CES v. Carnes, 103 N, 
¥: 556, 9 NE 3 

Okl. SS Gnrene Pe Commerce 
Co., 101 Okl. 182, 224 P 148. 

Tex. —Cunningham v. McDonald, 98 
Tex. 316, 83 SW 872. 

Wis.—Bautz v. Adams, 131 Wis. 
152, 111 NW 69, 120 AmSR 1030. 

17. Weldon v. Tollman, 67 Fed. 
986, 15 CCA 138; Hoffmann v.’ Froma 
Realty Co., 153 App. Div. 770, 138 
NYS 935 [aff 211 N. Y. 525 mem, 105 
NE 1087 mem]. 

18. See supra § 719. 

19. U. S.—Hubbard v. Turner, 12 
F, Cas. No. 6,819, 2 Mclean 519. 

Ala.—Hand v. Kemp, 207 Ala. 309, 
92 S 897; Vann v. Marbury, 100 Ala. 
438, 14 s 273, 46 AmSkR 70, 23 LRA 
325; Rice v. Jones, 71 Ala. 551. 

Ida. —Pennypacker v. Latimer, 10 
ida. 618, 625, 81 -P- 55. 

Tll.— Napieralski v. Simon, 198 Ill. 
384, 64 NE 1042; McAuliffe v. Reuter, 


Trust 


166 Ill. 491, 46 NE 1087; Johnson v. 
Van Epps, 110 Ill. 551; Towner’ v. 
McClelland, 110 Ill. 542; Okon v. 
Kaenas, 222 Ill. A. 45; Bensley v. 


Bartholf, 137 Ill. A. 420 [aff 234 M1). 
336, 84 NE $28]; Carey v. Kutten, 98 
Jil. A. 197; Sheldon v. MeNall, 89 Il. 
BAC La 8e Sroelowitz v. Schultz, 86 Ill. 
541 [rev 191 Ill. 249, 61. NE 921. 
Iowa.—McKinley-Lanning L. & T. 
Co. v. Gordon, 113 Iowa 481, 85 NW 
816. 

Kan.—Fox v. Cipra, 5 Kan. A. 312, 
48 P 452. 

Ky.—Fidelity Trust, etc.,Co. v; 
Carr, 66 SW 990, 24 KyL 156; Ken- 
tucky Mut. L. Ins. Co. v. Hall, 50 SW 
254, 20 KyL 1880. 

Me.—Mitchell v. Burnham, 44 Me. 
286. 

on ae Ag SS Sa vy. Beckwith, 182 
Mass. 177, 65 NE 36. 

Mich.—Brooke = Struthers, 110 
Mich. 562, 68 NW 272, 35 LRA 536; 
Castle v. Castle, 78 Mich. 298, 44 NW 
378; Ingalls v. Bond, 66 Mich. 338, 
33 NW 404; Jones v. Smith, 22 Mich. 
360. 

Minn.—Robbins v. Larson, 69 Minn. 
436, 72 NW 456, 65 AmSR 572: Olson 
Vv, Northwestern Guaranty Loan €63 
65 Minn. 475, 68 NW 100; Johnson v. 
Carpenter, 7 Minn. 176. 

Nebr.—Breck v. Meeker, 68 Nebr. 
99, 93 NW 993; Bullock v. Pock, 57 
Nebr. 781, 78 NW 261. 

N. J.—Weinberger v. Brumberg, 69 
NST wg: heed GLA T8257 Britgisve 
Simpson, J. Eq. 436; Emery v. 
Gordon, 33 N. ‘J. Ea. 447. 

Oh.—Wirtz v. Leich, 4 Oh. Dec. 
(Reprint) 388, 2 ClevLRep 89. 

Pa:—Foster v. Carson, 159 Pa. 477, 
28 A 3856, 39 AmSR 696; Horstman 
Vv. Gerker, 49 Pa. 282, 88 AmD 501; 
Phillips v. Lewistown Bank, 18 Pa. 
394: Com. v.. Watmough, 12 Pa. 316; 
Northampton Bank v. Baillet, 8 
Watts & S. 311, 42 AmD 297; Hodg- 
don v. Naglee, 5 Watts & ‘S: Bales 
Bury v- Hartman, 4 Serg. & R. gS 

S. D.i—MeVay v. Bridgman, 21 8. 
374, 112 NW 1188. 

Wash.—Erickson v. Kendall, 
Wash, 26, 191 P 842. 

Wis.—Seymour v. Laycock, 47 Wis. 
272, °2. NW 297. 

Eng. —Dixon v. Winch, 68 L. J. Ch. 
§72; Norrish v. Marshall, 5 Madd. 
475, 56 Reprint 977; Williams v. Sor- 
rell, 4 Ves. Jr. 389, 31 Reprint 198. 

Ont.—Watson v. Grant, 9 OntWR 
53; Wilson v. Kyle, 28 Grant Ch. 
104; McDonough v. Dougherty, 10 
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made by a purchaser of the equity of redemption 


who assumed the mortgage, the assignee’s rights be- 


Grant Ch. 42; Engerson v. Smith, 9 
Grant Ch. 16; Galbraith v. Morrison, 
8 Grant Ch. 289, 

“The law seems well settled that 
payment to a mortgagee is good be- 
fore notice of an assignment. ... In 
this case there was no notice ‘by rec- 
ord, and there is no proof of notice 
in any other mode. Payment... is 
uniformly upheld in law as well as 
in equity, if made to the original 
payee without notice of transfer or 
assignment. Where a claim is as- 
signed the assignee well knows that 
the contract was not made originally 
with him, and that the maker does 
not and cannot know without notice 
that payment is to be made to any 
person other than the one with whom 
the contract was made.* Mitchell v. 
Burnham, 44 Me. 286, 303. 

[a] “The equitable assignee, to 
protect his rights against a payment 
by the mortgagor to the mortgagee, 
must give the former notice, actual 
or constructive, of its assignment. 
He may place the assignment on rec- 
ord, or give notice of the assign- 
ment to the mortgagor.” Towner v. 
McClelland, 110 Ill. 542, 551. 

{b] The burden of proving notice 
to the mortgagor is on the assignee. 
Vann v. Marbury, 100 Ala. 438, 14 S 
273, 23 LRA 325, 46 AmSR 70. 

{[c] Payment before maturity (1) 
is not as a general rule such pay- 
ment as will discharge the mort- 
gagor’s liability on the debt, al- 
though made without notice of the 
assignment. Buehler v. McCormick, 
169 Ill. 269, 48 NE 287; Watson v. 
Wyman, 161 Mass. 96, 36 NE 692; 
Cunningham v. McDonald, 98 Tex. 
316, 88 SW 372; Smith v. Jarman, 61 


Utah 257-211" P- 962, — (2) But. ‘this 
rule is not invariable. White v. 
Kemberling, 114 Kan. 112, 216 P 
1087. 


Necessity of giving mortgagor no- 
tice of assignment see supra § 676. 

20. U. S.—Windle v. Bonebrake, 
23 Fed. 165. 

Ill.—Schultz v. Sroelowitz, 191 Ill. 
249, 61 NE 92;°\Cory v. Pullen, 204 
TEAL S910! 
gsc gach v. Bacon, 5 Metc. 
Mere ra eee v. Eddy, 49 Mo. A. 

N. Y.—Brewster v. Carnes, 103 N. 
Y. 556, 9 NE 328; Smyth v. Knicker- 
bocker: ‘Iu, “dns.” Co;,! (84 UND VY.-.6895 
Larned v. Donovan, 84 Hun 5338, 32 
NYSHSL faffAlb5 UN Y. 341,) 492NE 


942]. 

21. See supra § 678. 

22. Bower v. Kelbaugh, 147 Md. 
364, 128 A’ 37; Churchville Cir. of 
M. E. Church vy. MacNabb, 145 Md. 
105, 125 A 526; Mead v. Leavitt, 5y 
N. . 476; Gilleland vy. Wadsworth, 


TvOnt. “A; 82 [rev 23 Grant Ch. 547]; 
Watson v. Grant, 9 OntWR 533. 

23. Jacobs v. Hester, (Kan.) 240 
P 952; White v. Kemberling, 114 Kan. 
112, 216 P 1087; Allen v. Waddle, 111 
Kan. 690, 208 P 551; Bullock v. Ken- 
dall;-80. Kan: 791,704 BP) -568;0 Det- 
wilder v. Heckenlaible, 63 Kan. 627, 
66 P 653; Fisher v. Cowles, 41 Kan. 
418; (21 2P 2285 2h oxav. .Cipra,y’ 5) Kan. 
A, 312, 48 P 452; Robbins v. Larson, 
69 Minn. 486, 72 NW 456, 65 AmSR 
572; Olson vy. Northwestern Guaranty 
Loan Co., 65 Minn. 475, 68 NW 100; 
Blumenthal v. Jassoy, 29 Minn. 177, 
12 NW 517; Hostetter v. Alexander, 
22 Minn. 559; Johnson v. Carpenter, 


ing unaffected by such payment.?° 
tion where the record of the assignment is construc- 
tive notice to the mortgagor;*! the assignee by re- 
cording his assignment will have complete protec- 
tion;°? in other jurisdictions he has no remedy where 
he has failed to give actual notice.?* 
gagor had knowledge of the assignment,?* or the 
circumstances were such as to put him on inquiry,”” 
he has no defense to the assignee’s claim to pay- 


In a jurisdic- 


If the mort- 


7 Minn. 176; Van Keuren y. Corkins, 
66 N. Y. 717: Barnes v. Long Island 
Real Estate Exch., ete., Co., 88 App. 
Div. 88, 84 NYS 951; Hetzel v. Bar- 
ber, 6 Hun 534 [rev 69 LING CY as 
Pettus v. McGowan, 37 Hun 409; Ely 
v. Scofield, 35 Barb. 330; O’Callaghan 
NG Barrett, 2LUNYS 368: Noyes v. 
ene 7 Paige (N. Y.) 179, 32 AmD 


‘\fa] Rights of mortgagee inci- 
denial to that of acceptance of pay- 
ment.—‘“‘The authority of the mort- 
gagee to accept the payments and 
thereby bind the assignee carried 
with it the authority to waive the 
slight delay in the payment and the 
giving of the thirty days’ notice.” 
Allen v. Waddle, 111 Kan. 690, 694, 


24. Ala.—lLehman v. McQueen, 65 
Ala. 570. 

Cal,—Greenlee v. Los; Angeles 
ee ah ete., Bank, 171 Cal. 371, Dior 
PCy eae ropa hake v. Flanagan, 78 Ind. 

Iowa.—Livermore vy. 87 
Iowa 705, 55 NW 37. ~ 

Me.—Mitchell v. Burnham, 44 Me. 
286; Dorkray v. Noble, 8 Me. 278. 

Mass.—Cutler v. Haven, 8 Pick. 


490. 
Mo.—Lord v. Schamloeffel, 50 Mo. 
A, io 
Y.—Mitchell v. Cook, 29 Barb. 
oe Jackson v. Blodget, 5 Cow. 202. 
[a] Rights of junior mortgagee.— 
Where a mortgagor, before the re- 
cording of an assignment of the 
mortgage, although with knowledge 
of the fact of the assignment, made 
a payment to the mortgagee, taking 
a partial release, which was recorded, 
and thereafter, and before the as- 
signment was recorded, gave another 
mortgage on the premises, the second 
mortgagee was entitled, as against 
the assignee of the first mortgage, 
to have the payment made to the 
first mortgagee by the mortgagor 
after the assignment treated as a 
payment on the _ first mortgage. 
Se Snow, 6 Wyo. 42, 42 P 484, 


208° P 551. 


Maxwell, 


: ro Ill.—Keohane vy. Smith, 97 Ill. 
5 

Iowa. —Walker v. Schreiber, 47 
Towa 529. 


N. Y.—Brown v. Blydenburgh, 7 N. 


Y. 141)" 57% rAmD* 506: 
R. I—Bacon v. Wood, 22 R. I. 
255-47 Av 88sa 


Eng.—Dixon v. Winch, [1900] 1 Ch. 
736. 

[a] Where a mortgagor consti- 
tutes the mortgagee his agent to 
negotiate the sale of a note and 
mortgage, he will be charged with 
notice of the consummation of a 
sale, and he will not be heard to 
complain that the assignment was 
not recorded.. Bacon v. Wood, 22 R. 
T9255; 47 A 388. 

[b] Facts held not to put mort- 
gagor on inquiry.—(1) The failure of 
the mortgagee to produce the mort- 
gage upon the receipt of a payment, 
a plausible excuse being given for 
the nonproduction of it. Vann vy. 
Marbury, 100 Ala. 488, 14 S 273, 46 
AmSR 70, 23 LURA 3825; Allen v. 
Waddle, 111 Kan. 690, 

Foster v. Beals, (2) 
The knowledge of the mortgagor that 
inquiries as to his solvency had been 
addressed to his agent by a stranger. 
Fidelity Trust, etc., Co. v.:Carr, 66 
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ment. 


Where the mortgage secures a negotiable instru- 
ment, the foregoing rules are inapplicable; the as- 
signee cannot be deprived of his right to payment, 
although he gave no notice of his assignment.?® 

[§ 721] d. Right To Give Release or Acknowledge 
The assignee of a mortgage as abso- 
lute owner is the proper person to enter of record 
the satisfaction of the mortgage,’ or to give a re- 
lease thereof,?* and a release or satisfaction piece 


Satisfaction. 


SW 990, 24 KyL 156. (3) Notice that 
interest coupons detached from _ the 
principal note had been assigned by 
the mortgagee. McVay v. Bridgman, 
21 S. D: 374, 112 NW 1138. 

26. U. S.—wWeldon v. Tollman, 67 
Fed. 986, 15 CCA 138. 

Ark.—Koen y. Miller, 105 Ark. 152, 
150 SW 411. 

Fla.—Harris v. Robertson, 77 Fla. 
214, 81 S 224; Scott v. Taylor, 63 Fla. 
612, 58 S 30; Garrett v. Fernauld, 63 
Fla. 434, 57 ’S 671. 

Iowa. ~_DesMoines Say. Bank y. Ar- 
thur, 163 Iowa 205, 148 NW 556, Ann 
Cas1916C 498; Baumgartner v. Peter- 
son, 93 Iowa 572, 62 NW 27; Brayley 
Vv. Ellis, 71 Lowa 155; 13:2 NW 254. 

Kan.—Burhans v. Hutcheson, 25 
Kan. 625, 37 AmR 274. 

Md.—Schroeder v. Loeber, 75 Md. 
195, 23 A 579, 24 A 226 [app dism 
149.U. .S5 580, 13 .SCt,.934,,-37% Lied. 


856]; Hoffacker Vv. Manufacturers’ 
Nat. Bank, 23 A. 579; 
Mass.—Murphy v. Barnard, 162 
Mass. 72, 38 NE 29, 44 AmSR 340; 
Biggerstaff v. Marston, 161 Mass. 101, 
36 NE 785. 
Mich.—Wilson v. Campbell, 110 


Mich. 580, 68 NW 278, 35 LRA 544; 
Williams v. Keyes, 90 Mich. 290, isl 
NW 520, 30 AmSR 4388. 

pea Some v. Schrimpf, 77 Mo. 
383. 


Mont.—Dodge v. Birkenfeld, 20 
Mont. 115, 49 P 590. 

Nebr.—Consterdine v. Moore, 65 
Nebr. 291, 91 NW 399, 36 NW 1021, 


101 AmSR 620; Snell v. Margritz, 64 
Nebr. 6, 91 NW 274; Stark v. Olsen, 
44 Nebr. 646, 63 NW 37; Eggert v. 
Beyer, 43 Nebr. 711, 62 NW 57; 
Heintz v. Klebba, 5 Nebr. (Unoff.) 
289, 98 NW 421. 

N. M.—Hayden v. 20 
N. M. 513, 150 P 292. 

N. Y.—Assets Realization Co. v. 
Clark, -2.05) Ns): 91.055 980 NBN 457741 
LRANS 462. 

Okl.—Chase v. Commerce Trust 
Co., 101 Okl. 182, 224 P 148; Smith v. 


Speakman, 


Cadiz First Nat. Bank, 23 Okl. 411, 
104 P 1080, 29 LRANS 576. 
Or.—Bamberger v. Geiser, 24 Or. 


203, 33 2: 609, 

Utah.—Smith v. Jarman, 61 Utah 
2onecLe PY 962% 

27. Goodale v. Patterson, 51 Mich. 
532, 16 NW 890; Galloway v. Litch- 
field, 8 Minn. 188; Brown v. Yar- 
brough, 130 Miss. 715, 94 S 887; Ew- 
ing v. Shelton, 34 Mo. 518; Wing v. 
Union Cent. L. Ins. Co., 181 Mo. A. 
Sots SO, LOS SV OL 

“The assignee of a note secured 
by a deed of trust is the party en- 
titled to receive payment and who 
is thereupon bound to satisfy the 
record as to that note.”’ Wing v. 
Union Cent. L. Ins. Co., supra. 

[a] A pledgee of a mortgage (1) 
may discharge it only to the extent 
of his own interest therein (Kelly v. 
Matlock, 85 Cal, 122, 24 P 642; Ches- 
ter v. Hill, 66 Cal. 480, 6 P 182), (2) 
unless he has been given express 
authority by the assignor to dis- 
charge it in full (Lowry v. Bennett, 
119 Mich. 301, 77 NW 935). 

Party entitled to release mortgage 
(bole as collateral security see infra 
§ ; 

28. Ind.—Anderson Baking Co. vy. 
Gustin, (A.) 146 NE 331. 

La.—Robinson v. Fidelity, ete., Co., 
8 La. A. (Orleans) 317; Salisbury v. 
Conner, 7 La. A. (Orleans) 276. 
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given by. the mortgagee after he has assigned the 


Mo.—Ripley Nat. Bank vy. Connecti- 
cut Mut. L. Ins. Co., 145 Mo. 142, 47 
SW 1. 

Pa.—In re Meloy, 22 Pa. Co. 337. 

Ont.—Re Bland, 30 Ont. L. 100, 5 
OntWN 522, 25 OntWR 419, 16 Dom 
LR 716. 

29. U. S.—Swift v. Smith, 102 U. 
S. 442,,26 L. ed. 193; Black v. Reno, 
59 Fed. Sly go Dickinson v. Worthing- 
ton, 10 Fed. 860, 4 Hughes 430. 

cohen v. Stevens, 49 Conn. 


Fla.—Quincy First Nat. Bank v. 
Guyton, 72 Fla. 43, 72 S 460; Scott 
v. Taylor, 63 Fla. 612, 58 S 30; Gar- 
te v. Fernauld, 63 Fla. 434, 57 S 

Ill.—Harding vy. Durand, 36 Ill. A. 
238; Jennings v. Hunt, 6 Tl. A. 523. 

Ind. —Reeves v. Hayes, 95 Ind. 521; 
Dixon v. Huftter, 57 Ind. 278; Fox v. 
Wray, 56 Ind. 423: Hough v. Osborne, 
7 Ind. 140; McCormick v. Digby, 8 
Blackf. 99; Anderson Banking Co. v. 
Gustin, (A.) 146 NE 331. 

Iowa. —Franklin Say. Bank - v. 
Colby, 105 Iowa 424, 75 NW 346; 
Vandercook y. Baker, 48 Iowa 199. 


La.—Mechanics’ Bldg. Assoc. Vv. 
Ferguson, 29 La. Ann. 548. 
sg htiss—Dick v. Mawry, 17 Miss. 
Mo.—Cooper v. Newell, 263 Mo. 


190, 172 SW 326; Hagerman v. Sut- 
ton, 91 Mo. 519, 4 SW 73; King v. 
King, (A.) 182 SW 1047; Lord v. 
Schamloeffel, 50 Mo. A. 360. 

N. Y.—Larned v. Donovan, 155 N. 
Y. 341, 49 NE 942; Brown v. Blyden- 
burgh, 7 N. Y. 141, 57 AmD 506; Fer- 
ris v. Hendrickson, 1 Hdw. 1382. 

Or.—Bamberger y. Geiser, 24 Or. 
208, 33 P 609. 

Pa.—Anderson v. Kern, 259 Pa. 81, 
102 A 427; In re Meloy, 22 Pa. Co. 


337. 
S.. C—Ruberg v. Brown, 71 S. C. 
are Kis 96; Lynch v. Hancock, 14 


Ss 
S. D.—Parker v. Randolph, 5S.’ D. 
549, 59 NW _722, 29° LARA 33, 
Vt.—Nash v. Kelley, 50 Vt. 425. 
Wash.—Fischer v. Woodruff, 25 
Wash, 67, 64 P 923, 87 AmSR 742. 
ro Cae. v. Mulhare, 13 Wis. 


a ahd oe re Burrell, (Li Raw. Ea. 

30. See infra § 729. 

31. Fassett v. Mulock, 5 Colo. 466; 
Gordon v. Mulhare, 13 Wis. 22. See 
generally Cancellation of Instru- 
ments 19''C.os 2p 11:54. 

32. See supra § 678. 

33. U. S.—Williams v. Jackson, 
107 U.S. 478, 2 SCt 814, 27 L. ed..529; 


In re Buchner, 202 Fed. 979 [aff 205 
Fed, 454, 123 CCA 523]. 

Ala.—Hand v. Kemp, 207 Ala. 309, 
92 S 897; Vann v. Marbury, 100 Ala. 
eh 14 S 273, 46 AmSR 70, 28 LRA 

Ariz,—Newman v. Fidelity Sav., 
etc., Assoc., 14 Ariz. 354, 128 P 58. 

Cal.—Beal v. Stevens, 72 Cal. 451, 
14 P 186. 

Colo.—Stetler v. Winegar, 75 Colo. 
500, 226 P 858. 

Conn. — Gregory v. 32 
Conn. 250. 

Ill.— Havighorst v. Bowen, 214 IIl. 
90, 73 NE 402 [aff 116 Ill A. 2380]; 
Ogle v. Turpin, 102 Ill. 148; Keohane 
v. Smith, 97 Ill. 156; Edgerton v. 
Young, 43 Ill. 464; Howard v. Ross, 
mae A. 456; Turpin v. Ogle, 4 Ill. A. 


Savage, 


mortgage is in fraud of the assignee’s rights,?° and 
will subject such mortgagee to an action for dam- 
ages,°° or a court of equity will order the entry 
thereof to be canceled.?! 
signee has failed to give constructive notice of his 
assignment as required by the statute,*? a third 
person who deals with the premises in reliance upon 
a recorded release or satisfaction will be protected | 
against the claims of the assignee,** and this is true, 


However, where the as- 


Ind.—Connecticut Mut. L. Ins. Co, 
v. Talbot, 113 Ind. 373, 14 NE 5863 
3 AmSR 655; Ayers v. Hays, 60 Ind, 
452; Anderson Banking Co. v. Gustin, 
(A.) 146 NE 331; Goldenson v. Lieb- 
erman, 738 Ind. A. 636, 127 NE 161, 

Towa. —Quincy v. ‘Ginsbach, 92) 
Iowa 144, 60 NW 511; Livermore y. 
Maxwell, 87 Iowa 705, 55 NW 737% 
Parmenter vy. Oakley, 69 Iowa 388, 28 
NW 658; Daws v. Craig, 62 Lowa 515, 
17 NW 1778; Bowling v. Cook, © 39 
Iowa 200; Cornog v. Fuller, 30 Iowa 


212% Indiana Bank v. Anderson, 14 
Towa 544, 83 AmD 390. 
Kan.—Fisher v. Cowles, 41 Kan.- 


418, 21 P 228; Lewis v. Kirk, 28 Kan. 
497, 42 AmR 173; Parker v. Biddle, 
23 Kan. 471. 

Mass.—Com. vy. Globe Inv. Co., 168 
Mass. 80, 46 NE 410; Welch v. Priest, 
8 Allen 165; Wolcott v. Winchester, 
15 Gray 461. 

Mich.—Moran v. Roberge, 84 Mich. 
600, 48 NW 164. 

Minn.—Foss v. Dullam, 111 Minn. 
220, 126 NW 820. 

Nebr.—Porter v. Ourada, 51 Nebr. 
510, 71 NW 52; Cram v. Cotrell, 48 
Nebr. 646, 67 NW 452, 58 AmSR 714; 
Whipple v. Fowler, 41 Nebr. 675, 60 
NW 15; Columbia Nat. Bank v. Mar- 
shall, 2 Nebr. (Unoff.) 790, 90 NW 
218; Cheshire Provident Inst. Vv. 
Gibson, 2 Nebr. (Unoff.) 392, 89 NW 
243; Montgomery v. Waite, 1 Nebr, 
(Unoff.) 144, 95 NW 343. 

N. J.—Higgins v. Jamesburg Mut. 
Bldg. Assoc., 67 N. J. Eq. 525, 58 A 
1078; Shotwell v. Matthews, (Ch.) 
21 A 1067. 

N. Y.—Bacon v. Van Schoonhoven, 
87 N. Y. 446; Smyth v. Knickerbocker 
i nso. 84.N. Y. 589; Van Keuren 
v. Corkins, ; Belden v. 
Meeker, 47 B Clark + We 
Mackin, 30 Hun 411; Heilbrun v. 
Hammond, 13 Hun 474; Ely v. Seco- 
field, 35 Barb. 330; Warner v. Wins- 
low, 1 Sandf. Ch. 430 

N. D.—Rolette County Bank v. 
Hanlyn, 48 N. D. 72, 183 NW 260. 

Oh.—Swartz v. Leist, 13) Oho Sta 
419; Swartz v. Hurd, 2 Oh. Dec. (Rea 
print) 134, 1 WestLMonth 510. 

Pa.—Roberts y. Halstead, 9 Pa. 32, 
49. AmD 541. 

S. C—McAdams vy. Robinson, 35 
S. C. 385, 14-SE 825. 

Ss. D.—-Barry v. Stover, 20 S. D. 
459, 107 NW 672, 129 AmSR 941; 
MeVay v. Tousley, 20 S. D. 258, 105 
NW 932, 129 AmSR 927; Pickford v. 
Peebles, 7 S. D. 166, 68 NW 779; Mer- 
rill v. Hurley, 6 S. D. 592, 62 NW 958, 
55 AmSR 859; Merrill v. Luce, 6 S. 
D. 354, 61 NW’ 43, 55 AmSR 844. 

Tex.—Henderson vy. Pilgrim, 22- 
Tex. 464. 

Vt.—Ladd v. Campbell, 56 Vt. 529; 
Torrey v. Deavitt, 53 Vt. 331. 

Wash.—Cadwallader v. Sprengle, 
131 Wash. 16, 228 P 834; Seattle Nat. 
Bank v. Ally, 66 Wash. 610, 120 P 

Wis.—Portage City Bank vy. Plank, 
141 Wis. 653, 124 NW 1000, 185 Am 
SR 62, 18 AnnCas 869; Girardin v. 
Lampe, 58 Wis. 267, 16 NW _ 614; 
paste y. Beach, 55 Wis. 607, 13 NW 
fal 
signment is within the rule. 


An unrecorded equitable as- 
In«re 


Buchner, 202 Fed. 979 [aff 205 Fed. ~ 


454, 123 CCA 523]; Stetler v. Wine- 
gar, 75 Colo. 500, 226 P 858; Rolette 
County Bank v. Hanlyn, 48 N. D. 72, 
183 NW 260. 


— 


For later cases, developments and changes in the lw see cumulative Annotations, same title, page and note number. 
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“141 Wis. 653, 124 


§ 721] 


although the mortgage was given as security for a 
negotiable obligation;* and on the other hand, 
where the assignee has recorded the assignment, his 
In a jurisdiction where the 
record of an assignment of a mortgage does not im- 
part notice thereof to prospective purchasers or 
encumbrancers of the property,®® the rights of the 
assignee cannot be defeated by a wrongful release 
In any event, where the pur- 
chaser or encumbrancer knew, or ought to have 


rights will prevail.*® 


by the mortgagee.37 


[b] A release by one of joint 
mortgagees who have assigned their 
mortgage, the assignment not being 
of record, operates, as to innocent 
third persons, as a pro tanto dis- 
charge of the assignee’s interest in, 
the mortgage. Anderson Banking 
Co. v. Gustin, (Ind.) 146 NE 331. 

{c] Protective measure afforded 
assignee.—By statute in Illinois an 
assignee who did not record his as- 
Signment in due season or perhaps 
did not have sufficient opportunity to 
do so, may, upon learning of the 
wrongful release by the mortgagee, 
record the notice of such release, 
which record imparts constructive 
notice both of the release and of the 


assignment. See In re Buchner, 202 
Een 979 [aff 205 Fed. 454, 123 CCA 

34, Ala.—Federal Land Bank v. 
Se ap 213) Alas= 56%, ‘105 2S. 


Colo.—Stetler v. Winegar, 75 Colo. 
500, 226 P 858; Delata County Land, 
etc., Co. v. Talcott, 17 Colo. A. 316, 
68 P 985. 
ei oe v. Savage, 32 Conn. 

Iowa.—Indiana State Bank v. An- 


derson, 14 Iowa 544, 83 AmD 390. 

N. D.—Rolette County Bank _ v. 
Ae nae 43) INS DS 8727 0% L183) NW. 
260. 


Wis.—Portage City Bank v. Plank, 
NW 1000, 135 Am 
SR 62, 18 AnnCas 869; Marling v. 
Jones, 138 Wis. 82, 119 NW 931, 131 
AmSR 996; Marling v. Nommensen, 
127 Wis. 363, 106 NW 844, 115 AmSR 
1017, 5 LRANS 412, 7 AnnCas 364. 

“Our examination of the. cases 
dealing with the question of priority 
in the general circumstances stated 
leads us to the conclusion that the 
best-considered ones indicate a trend 
in favor of supporting titles to real 
property acquired in good faith and 
in reliance upon a record, as against 
equitable claims resulting from 
transactions not noted on the title 
records.” Rolette County Bank vy. 
Hanlyn, supra. 

[a] Reason for rule—‘‘Upon the 
equitable principle that, where one 
of two or more innocent persons 
must suffer for the wrongful acts of 
the third, he must suffer who left it 
in the power of the third person to 
do the wrong; and according to this 
principle the purchaser of a secured 
note who neglects to take and place 
of record an assignment of the se- 
curity must yield to a good faith 
purchaser of the premises.” Rolette 
County Bank v. Hanlyn, 48 N. D. 
72, 78, 183 NW 260. 

[b] “he indorsee of a negotiable 
note and mortgage may safely hold 
possession of that mortgage and note 
without recording his assignment. 
and, nothing else appearing, he will 
be protected against payments by 
the debtor to the original mortgagee 
who has not possession of the note 
and mortgage. But it is otherwise 
as against a purchaser of land who 
purchases in good faith and for a 
valuable consideration without notice 
of the assignment, and who receives 
at the time of his purchasé and as 
part of the same transaction a con- 
veyance of the land and a satis- 
faction of the mortgage by the ap- 
parent owner of record from or 
through the vendor.” Marling v. 
Jones, 1388 Wis. 82, 92, 119 NW 931, 
131 AmSR 996. 

[c] Estoppel of assignee from 
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ing thereon,*® he 


failure to record assignment.—Where | 
the mortgaged. land was held by a 
dealer in real estate, and the likeli- 
hood of its being sold must have 
been apparent to the assignee, the 
failure of the assignee to record the 
assignment was held to create an 
estoppel in favor of the purchaser 
of the premises who took in reliance 
on the mortgagee’s unauthorized dis- 
charge. Marling v. Nommensen, 127 
Wis. 363, 106 NW 844, 115 AmSR 
1017, 5 LRANS 412, 7 AnnCas 364. 

35. Ill—Center v. Elgin City 
Banking Co., 185 Ill. 534, 57 NE 439. 

Md.—Hewell vy. Coulbourn, 54 Md. 


59. 
N. H.—Quimby v. Williams, 67 N. 

H. 489, 41 A 862, 68 AmSR 685; 

Wilson v. Kimball, 27 N. H. 300. 

N. Y.—Larned v. Donovan, 155 N. 
a we 49 NE 942; Viele v. Judson, 
820 N.Y: 32% Belden v. Meeker, 47 
IN. ave 3.0% 

W. Va.—Citizens’ Nat. Bank _ v. 
Harrison-Doddridge Coal, etc., Co., 
89 W. Va. 659, 109 SH 92. 

Ont.—Bridges v. Real BEst. 
ete "Com Ont 7493, 

36. See supra § 678. 
37. U. S.—Bison State Bank _ v. 
Wilson, 298 Fed. 746; Meyer v. Rit- 


Loan, 


ter, 268 Fed. 937; Block v. Reno, 59 
Fed. 917. 

Kan.—Lewis v. Kirk, 28 Kan. 497, 
42 AmR 173. 

Mass.—Cutler v. Haven, 8 Pick. 
490. 

Mo.—Cooper v. Newell, 263 Mo. 
190, 172 SW 326; Hower v. Erwin, 
201 (Mo. 93;' 119°SW 95156 George. v. 


Somerville, 153 Mo. 7, 54 SW 491: 
Lee v. Clark, 89 Mo. 553, TS Wale? 5 
Bissett v. Grantham, 67 Mo. A. 23; 
Lord v. Schamloeffal, 50 Mo. A. 360; 
Bartlett v. Eddy, 49 Mo. -A. 32; Rice 
v. McFarland, 34 Mo. A. 404; Gott- 
schalk v. Neal, 6 Mo. A. 596. 

N. Y.—Gibson v. Thomas, 180 N. 
Xe 483, 73 NE 484, 70. LRA 768; 
Curtis v. Moore, 152 N. Y. 159, 46 NE 
168, 57 AmSR 506; Clark v. McNeal. 
ATCO NG Yow 2 84920 NE 405, 11 AmSR 
638; Clark v. Mackin, 30 Hun 411; 
Bacon v. Van Schoonhoven, 19 Hun 
158 [aff 87 N. Y. 446]; Heilbrun v. 
Hammond, 13 Hun 474: Ely v. Sco- 

Or.—Bamberger v. Geiser, 
203,350. 609. 

s 126 S. 
C23) 19) SE. 8219) 

Tenn. —Early Co. v. Williams, 135 
418. 

38. U. S.—Weldon v. Tollman, 67 

In re Paoli 


field, 35 Barb. 330. 
24 Or. 
C.—Wilson v. Brabham, 
Tenn. 249, 186 SW 102, LRA1916F 
Fed. 986, 15 CCA 138; 


Lithia Springs Hotel Go., bE. (2d) 
902. 

Colo.—Barlow v. Hitzler, 40 Colo. 
109, 90 P 90. 

Ill.—Keohone v. Smith, 97 Ill. 156; 
Schumacher v. Wolf, 125 Ill. A. 81. 

Ind. — Citizens’ State Bank v. 


Julian, 54 NE 390. 

Kan.—Midd@lekauff v. Bell, 111 Kan. 
296, 207 P 184. 

Mich.—Wilson v. Campbell, 110 
Mich. 580, 68 NW 278, 35 LRA 544; 
Powell v. Smith, 30 Mich. 451. 

Mo.—Hagerman v. Sutton, 91 Mo. 
519, 4 SW 7%. 

Nev.—Gibson v. Miln, 1 Nev. 526. 

N. J.—Leonard v. Leonia Heights 
Land Co., 81 N. J. Eq. 489, 87 A 645, 
AnnCas1914C 749 [rev 81 N. J. Eq. 
43, 85 A 602]. 

N. M.—Coon vy. Bosque Monita 
land, ‘etes. Co;, 8 N. M.123,7 42 B 77. 

N. Y.—Clark vy. MoNeal, 114 N. Y. 
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known, of the assignment,®* or where he did not 
rely on the release,?® or was not justified in rely- 


cannot take advantage of the as- 


signee’s failure to give notice. 

Laches of assignee. If the assignee, upon the dis- 
covery of the fraud of the mortgagee, was laggard 
in pursuing his rights, he will not be permitted to 
enforce the mortgage against an innocent purchaser 
of the premises,*: but the fraudulent mortgagee can- 
not set up the defense of laches.*? 


287, 21 NE 405, 11 AmSR 638. 

Oh.—Exchange Bank y. Eddy, 9 
ee Dec. (Reprint) 85, 10 CincLBul 

Okl.—Chase v. Commerce Trust 
Co.; 101 Okl. 182, 224 148, 

Vt.—wNash v. Kelley, 50 Vt. 425. 

Wash.—Cadwallader v. Sprengle, 
131 Wash. 16, 228 P 834 (recognizing 
rule). 

See Northup v. Reese, 68 Fla. 451, 
67 S 136, LRA1915F 554 (where the 
question arose between the assignees 
of successive mortgages and it was 
held that the assignee of the junior 
mortgage should have inquired as 
to the authority of senior mortgage 
to release). 

[a] Facts held not to put pur- 
chaser on inquiry.—A recital in a 
mortgage, securing coupon notes that 
such mortgage was for the sole use 
and benefit of the mortgagee, and of 
persons from time to time holding 
the notes, does not charge a pur- 
chaser of the premises with notice 
of a trust so as to prevent him from 
relying on a recorded release by the © 
mortgagee. Cadwallader y. Sprengle, 
131 Wash. 16, 228 P 834. 

[b] The burden oe proof is on the 
assignee to show that the purchaser 
had notice of the assignment. Cit- 
izens’ State Bank v. Julian, (Ind.) 54 


NE 390. 
39. Early Co. v. Williams, 135 
186 SW 102, LRAI1916F 


Huff v. Farwell, 67 Iowa 298, 
25 NW 252; Wiscomb v. Cubberly, 
51 Kan. 580,, 33 P 3203. Ripley Nat. 
Bank v. Connecticut Mut. L. Ins. Co., 
145 Mo. 142, 47 SW 1; Tradesmen’s 


Bldg., etc., Assoc. v. Thompson, 31 
ING J. iq.* 536: 
[a] An unauthorized cancellation 


of a mortgage by an attorney of the 
mortgagee will not avail an encum- 
brancer who took his mortgage with- 
out ascertaining the scope of the at- 


torney’s authority. Tradesmen’s 
Bldg., ete., Assoc. v. Thompson, 31 
N. ae Ea. 536. 

41. Meyer v. Ritter, 268 Fed. 937 


Costello v. Meade, 55 HowPr GNESYS } 
356; W. C. Early Co. v. Williams, 135 
Tenn. 249, 186 SW 102, LRAI916F 
418 (where facts were held not to 
estop the assignee). ; 

[a] ' Where the assignee takes no 
steps to correct the record on learn- 
ing of the entry of a forged satisfac- 
tion piece, he is guilty of eee 
Sees v. Meade, 55 HowPr (N. Y.) 


aie A delay of six months in in- 
stituting a suit against the pur- 
chaser, who took in reliance on a 
fraudulent release, does not consti- 


tute laches. Meyer vy. Ritter, 268 
Hed. 937% 
{e] Want of equity.— Where 


plaintiff, at the time he purchased 
for one hundred dollars a note for 
two thousand three hundred dollars, 
alleged to be secured by a trust deed, 
had notice by the record that the 
trust deed had been released by the 
trustee, and he testified that he 
bought the note on speculation, he 
was not entitled to have the release 
vacated and the deed foreclosed in 
equity, as against the bona fide 
holder of a subsequent lien taken on 
the faith of the discharge of the 
former trust deed. MHavighorst v. 
Bowen, 214 Ill. 90, 738 NE 402; Mills 
Vv. Comstock, 5° Johns? Ch.” iGNw Ye) 


214, 
42. Fasset v. Mulock, 5 Colo. 466. 
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[§ 722] e. Right to Possession of Premises. 
assignee of a mortgage has the same right to take 
or retain possession of the mortgaged premises as 
his assignor had,#* but no greater right,** and al- 
though a mortgagee in possession may transfer the 
right of possession,*® an equitable assignee who pur- 
chased under a void foreclosure sale by such mort- 
gagee is not entitled to the possession of the 
premises merely in virtue of his assignment.*® 

[§ 723] f. Right to Rents and Profits. 
signee has the rights of a mortgagee as to the receipt 
of rents and profits from the mortgaged estate.47 

[§ 724] g. Right To Reissue or Reassign Mortgage. 
Wher ever equity keeps alive a mortgage which 
otherwise would be extinguished by payment or 
merger,*® the holder thereof has the right to reissue 


MORTGAGES 


The 


The as- 


or reassign it as a valid security;*® in other cases 


43. Ala.—Far ley v. Whitehead, 63 
Ala. 295. 
Sullivan, 64 


Conn.—Downing v. 
Conn. 1, 29 A 130. 

Ill.—Hirsch y. Arnold, 318 Ill. 28, 
148 NE 882; Fountain v. Book- 
staver, 141 Ill. 461, 31 NE 17; 
rett v. Hinckley, 124 Ill. 32, 14 NE 


868, 7 AmSR 331; Kilgour v. Gockley, 
83 Ill. 109. 

Me.—Smith v. Booth Bros., etc., 
Granite Co., 112 Me. 297, 92 A 103; 
Smith v. Porter, 35 Me. 287. 

Md.—Griffin v. Wilmer, 136 Md. 
623, 111 A 114. 

Nebr.—Pettit v. Louis, 88 Nebr. 


496, 129 NW 1005, 34 LRANS 356. 

N. H.—Mason v. Davis, 11 N. H. 
383; Marsh v. Rice, 1 N. H. 167. 
a J.—Jouet v. Spinning, 6 N. J. L. 

6. 

N. Y.—Jackson v. Minkler, 10 
Johns. 480; Catlin v. Rea, 35 Misc. 
DBS Es NYS age 

N. D.—Nash v. Northwest Land 
Co., 15 N. D. 566, 108 NW 792. 

Oh. —Cincinnati v. Fogarty, 14 Oh 
NPNS 599. 

Tex.—Duke v. Reed, 64 Tex. 705. 

Right of mortgagee to possession 
of premises see supra §§ 573-582. 

44. Hull v. McCall, 13 Iowa 467; 
Barsoniive | Mulligan, 1191: INU. es 3:06, 
84 NE 75, 16 LRANS 151; Deutsch v. 
Haab, 135 “App. .Div. 756;- 119 NYS 
911; Madison Ave. Baptist Church v. 
Oliver St. Baptist Church, 19 AbbPr 
105 [rev on other grounds 26 N. Y. 
Super. 570, 1,.AbbPrNS 214, 30 How 
Pr 455]; Parrott v. Hardesty, 169 N. 
C. 667, 86 SE 582. 

[a] Lessee as assignee.—A lessee 
does not, by the purchase of a mort- 
gage on the premises, become en- 
titled to possession in the character 
of a mortgagee. Barson vy. Mulligan, 
191 N. Y. 306, 84 NE 75, 16 LRANS 
151; Constant’ v. Barrett, 13. Misc. 
249, 34.NYS 163. 

{b] A fraudulent conveyance of 
real estate by one who holds the 


title thereto under a deed which, al- 
though absolute in form, is in reality 
only a mortgage, to a purchaser with 
knowledge, is only effective as an as- 
signment of the grantor’s interest 
as mortgagee, and gives the pur- 
chaser no right to the possession ol 
the property, when it is sufficient to 


pay the debt. Shimerda v. Wohl- 
ford, 13 S..D. 155, 82 NW 393; 

45. See supra § 581. 

46. Burke v. Higgins, 178 App. 


Div. 816, 166 NYS 199. 

47. U. S.—Gordon y. Lewis, 10 F. 
Cas. No. 5,613, 2 Sumn. 143; Upham 
v. Brooks, 28 F. Cas. No. 16,797, 2 
Woodb. & M. 407. 
pete hele 3 TOLENO v. Strauss, 79 Ala. 

4. 


Minn.—Spencer v., Levering, 8 


Minn. 461. 

N. J.—Ackerson v. Lodi Branch R. 
Coje8le Ned. Bai42. 
a Y.—Jackson v. Myers, 11 Wend. 


R. I.—Hall v. Westcott, 17 R. I. 


504, 28 A 25. 


; es C.—Boyce v. Boyce, 27 S. C. Ea. 
0 

NS ——Ackerman v. Lyman, 20 Wis. 
4 

fa] Rent past due at the time of 
assignment is not collectable by the 
assignee of the mortgage. Thornton 
v. Strauss, 79 Ala. 164. 

Right of mortgagee to rents and 
protits see supra ¢§ 604-613. 


48. See supra §§ 692, 709. 

49. Iowa.—Smith v. Moore, -112 
Iowa 60, 83 NW 813. ? 

La.—Merchants’ Mut. Ins. Co. v. 


Jemison, 25 La. Ann. 368. 
Me.—Kelley v. Jenness, 50 Me, 455, 
79 AmD 6238. 
Mass.—Sturtevant v. 14 
Allen 523. 


Jaques, 


Mich.—Scribner v. Malinowski, 148 
Mich. 446, 111 NW 1032. 
N. J.—Hoy v. Bramhall; 19 N. J. 


Eq. Bess 97 AmD 687. 

N. Y.—Salvin v. Myles Realty Co., 
227 N.Y. 51, 124 NB 94,6 ALR)581; 
Kellogs. v.. Ames, 41- Nu Way 12595 
Sturges v. Hart, 84 Hun 409, 32 NYS 
422; Angel v. Boner, 38 Barb. 425; 
Mitchell v. Cook, 29 Barb. 243; Bron- 
ner vy. Walrath, 208 App. Div. 758, 
202 NYS 577; Purser v. Anderson, 4 


Edw. 17. 

50. U. S.—New York Security, 
etc., Co. v. Equitable Mortg. Co., 77 
Fed. 64. 


Ill—Brousseau v. Lowy, 209 Ill. 
405, 70 NE 901; Bonham y. Galloway, 
Lopes 68. 


Iowa.—Bailey v. Malvin, 53 Iowa 
31, 5) NOW. 515: 
La.—McDonald v. Harkness, 146 


La. 920, 84 S 205; Schinkel v. Hane- 
winkel, 19 La. Ann. 260; Hill v: Hall, 
4 Rob. 416. 

Mich.—Winans y. Wilkie, 41 Mich. 
264, 1 NW 1049. 

N. Y.—Bogert v. Bliss, 13 Misc.. 72, 
34 NYS 147 [rev 11 Misc. 90, 32 NYS 
815, tand: wafft,.148; N.Y. 195, 42 NE 
582. 51 AmSR 684]. 

S. C.—Willoughby v. Ray, 131 S. C. 
317, 127 SE 441. 

Right of bona fide purchaser of ne- 
gotiable mortgage debt to hold free 
of defonse of extinguishment of 
mortgage see supra § 712. 

51. See statutory provisions. 

fa]. In Utah, under Comp. L. 
(1888) § 3460, the mortgaged prop- 
erty must first be subjected to the 
payment of the mortgage debt, and 
the assignee cannot recover a_ per- 
sonal judgment unless the proceeds 
of the sale.of the property prove to 
be insufficient. Donaldson v. Grant, 
16. tah) 231449) Pet79. 


52. Cal.—Pitman v. Walker, 187 
Cal. 667, 203:P 739. 

Fla.—Taylor v. American Nat. 
Bank, 63 Fla. 631, 57 S 678, AnnCas 
1914A 309. 

Iowa.—Des Moines Sav. Bank vy. 


Arthur, 163 Iowa 205, 143 NW 556, 
AnnCas1916C 498. 

Mo.—Haley v. Branham, 192 Mo. A. 
125, 180 SW 423. 

N. J.—Nelkin y. Silverman, 96 N. 
J. Hq. 654, 126 A 450. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


[9§ 722-7 


| the attempted reissue or reassignment is ineffeahiall 
to confer any rights on the parties theret 
[§ 725] h. Remedies—(1) In General. 
sence of a statute otherwise providing,®** the assignee 
may as a general rule elect whether he will sue the 
mortgagor on his obligation to pay the debt or will | 
take satisfaction out ‘of the mortgaged property,°? 
but where the assignment was by way of collateral — 
‘ | security, he may be required to exhaust the soci 
before he can sue on the obligation.°? 
Amount recoverable. 


0.5? 


In the ab- | 


N. C.—Smith v. Godwin, 145 N. C. 
242, 58 SE 1089. 

[a] Both remedies cannot be pur- 
sued concurrently.—Des Moines Sav. 
Bank v. Arthur, 163 Iowa 205, 143 
NW 556, AnnCas1916C 498. 

53. Lewis v. Hornback, (Ariz.) 
237 P 952; Logan v. Brick, 2 Del. Ch. 
(Pa.), 206, -218; 
(Mo. A.) 263 SW 1017. 

“The rule is that when a party 
has two funds out of which he can 
satisfy his debt, and another creditor 
has a lien posterior in point of time 
on one of the funds only, 
ereditor will in equity be compelled 
to resort to that fund which the. .jun- 
ior creditor cannot touch, in order 
that the junior creditor may avail 
himself of his only security, when it 


can be done without injustice or in- | 


jury to the debtor or _ creditor.” 
Logan v. Brick, supra. d 
[a] Proof of the sale of the lands — 


is not necessary where it is clearly 
established that their value was in- 
sufficient to cover the mortgage. 


Lewis v. Hornback, (Ariz.) 237 P 952. — 


54. Ariz—McAllister v. Catch- 
ings, 210 Ala. 392, 98 S 303. 

Me.—Pease v. Benson, 28 Me. 336. 

Mass.—Urann y. Coates, 117 Mass. 


41. 

N. J.—Clifts v. Scheutz, 83 N. J. 
Eq. 442, 91. A 815. 

N. Y.—Warner v. Gouveneur, 1 


Barb. 36; Grissler v. Powers, 53 How 


Pr 194 [aff 81 N. Y. 57, 37 AmR 475]. 
Pa.—Knox v. Moatz, 15 Pa. 74. 
eos: .—Knox v. Galligan, 21 Wis. 


Eng. —Macrae v. Goodman, 5 Moore ~ 


P. C. 316. 13 Reprint 512. 
Ont.—Re Bland, 30 Ont. L. 100, 5 


OntWN 522, 25 OntWR 419, 16 Dom | 


The assignee of a morteaem 
is entitled to the full amount of the debt notwith- 
standing he bought the mortgage at a discount,°* but 
as a general rule he cannot claim more than was — 
actually due his: assignor at the time of assign- 
ment,®® unless the mortgage is one securing a nego- 


Schelp v. Nicholls, — 


the first — 


LR 716; Reid v. Whitehead, 10 Grant — 


Ch. 446. 
“The fact that complainants paid 
only a small sum for the assignment 


does not create any equity in favor - 


of the subseduent assignee, and the 
claim of counsel that the subsequent 
assignee is entitled to redeem on 
payment of this sum cannot be al- 
lowed.” Clift .v. Scheutz,:.83 -NiwiJs 
Eq. 442, 445, 91 A 815. 

[a] Previous advances to mort- 
gagor.— Where a third person makes 
advances to a mortgagor, pays taxes 
on the mortgaged land, and interest 
on the mortgage, and finally takes an 
assignment of the mortgage, there 
having been a mere understanding in 
an indefinite way that he should get 
his money when the mortgagor 
should sell the land, the mortgage 
eannot be held as security for the 
advances made before the assign- 
ment. Brooks v. Brooks, 169 Mass. 
38, 47 NE 448. 

55. Cal.—National 
v. Sherwood, 165 Cal. 
Sherwood v. Robertson, 
208, 191 P 972; Mentry v. Broadway 
Bank, etc., Co., 20 Cal. A. 388, 129 P 


Ill.-—Bartholf v. Bensley, 234 Ill. 
336, 84 NE 928. 


Hardware Co. 
1;,, 13.0, Pi c88iis 
48)" Calsede 


r~ 


~ §§ 725-729] 


tiable obligation.®® 


N. J.—Albertson v. Fellows, 45 N. 
Jong. 306, 17° A: 3816! 

Pa.—O’ Hara v. Baum, 88 Pa. 114. 

Tenn.—Union, etc., Bank v. Smith, 
107 Tenn. 476, 64 SW 756. 

Eng.— DeLisle v. Union 
[1914] £.Ch. 22. 

N. S.—wWallace v. Harrington, 
NeSiAl. 

Ont.—Dodds v. Harper, 37 Ont. L. 
720, 10 OntWN 201, 32  DomLR 22. 

Sask.—Campbell v. Keast, 67 Dom 
LR 315, [1922] 2 WestWkly 979; 
Swan v. Wheeler, 2 Sask. L. 269, 1i 
WestLR 730. 

56. Sherwood vy. Robertson, 48 Cal. 
A. 208, 191, 972; Assets Realization 
Con vz Clark, 205 N. Y. 105, 98 NE 
457, 41 LRANS 462 

Right of assignee of negotiable 
mortgage debt to hold free of de- 
fenses between mortgagor and mort- 
gagee see supra § 712. 

57. Verity v. Sternberger, 172 N. 
Y. 633; 65 NE 1123; Rollins v. Barnes, 
11 App. Div. 150, 42 NYS 954; Volk 
v. Shoemaker, 229 Pa. 407, 78 A 
933. 

58. Bibbins v. Clark, 90 Iowa 230, 
57 NW 884, 59 NW 290, 29 LRA 278; 
Gerrity v. Wareham Sav. Bank, 202 
Mass. 214, 88 NE 1084; McCreery v. 
Schaffer, 26 Nebr. 173, ‘41 NW 996. 

Right of mortgagee to pay delin- 
quent taxes see supra § 615. 


Bank, 
34 


59. Macomb v. Prentis, 78 Mich. 
255, 44 NW 324. 
60. Peacock v. Phillips, 247 I11. 


467, 93 NE 415, 32 LRANS 42; Mc- 
Cleéland v. Snouffer, 194 Towa 1387. 
189 NW 808; Winston v. Spinks, 163 


Kiyar 251; 173 SW 753; Dunham v. 
Cudlipp, 94 N. Y. 129. 
61. Wilcox v. Campbell, 106 N. Y. 


325, 12 NE 823; Wadsworth v. Lyon, 
93 N. Y. 201, 45 AmR 190. 

62. Ducasse v. Keyser, 28 La. 
Ann, 419; Harris v. Masterson, 91 
Tex. 171, 41 SW 482; Dewing v. Crue- 
ger, 7 Wash. 590, 35 P 393. 

[a] Prior satisfaction.—A junior 
mortgagee who forecloses and bids 
in the property, with knowledge of 
the elder lien, and who thereafter be- 
comes assignee of the senior mort- 
gage and note, cannot sue the mort- 
gagor on such note, as it will be pre- 
Sumed that he allowed for the prior 
lien in fixing the amount of his bid 
at the foreclosure sale. Crowley v. 
Harader, 69 Iowa 83, 28 NW 446. 

63. Fitzgerald v. Barker, 85 Mo. 
12. 

64. Haley v. Branham, 192 Mo. A. 
125, 129, 180 SW 428; Forster v. 
Ivey, S2Ontee) Tbe 

“The holder of a note may at his 


However, in a case where the 
mortgagee took the mortgage to sell for the benefit 
of the mortgagor or for his own accommodation, al- 
_ though no consideration was given for the mortgage, 
the assignee may nevertheless enforce it for the 
amount paid for the assignment.®? 
assignee may recover for an increased amount of 
the debt, where he has paid delinquent taxes which 
aecrued after the assignment,°® but this is not the 
case as to taxes accruing before the assignment.°° 
Where the mortgage was taken by the assignee by 
way of collateral security merely, he can recover 
only the amount actually due on his loan.®° 

[§ 726] (2) Right To Sue on Debt. The assignee 
may proceed at law upon a covenant to pay the 
mortgage debt,°! or maintain an action upon the 
note or other obligation secured against the mort- 
gagor © or against a grantee of the equity of re- 
-demption who has assumed the mortgage debt and 
agreed to pay it;°* but the fact that a grantee of 
the mortgaged premises assumed the mortgage does 
not affect the right of the assignee to maintain an 
action in personam against the mortgagor.®+ While 
an assignee for value of a mortgage can, in equity, 
‘enforce a promise to pay the mortgage by the 
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Moreover, the 


close,** 


assignee.”? 


the assignor has 


option ignore the security and bring 
his action on the note alone, and the 
fact that the mortgagor has sold the 
mortgaged property to another... 


does not affect the right of the 
holder to pursue the personal rem- 
edy. . The fact that the purchaser 


of the property assumed the mort- 
gage debt does not affect the per- 
sonal liability of the makers of the 
notes, unless there has been an 
agreement to release them.” Haley 
v. Branham, supra. 

la] “So long as the covenant to 
pay endures, the mortgagor is liable 
to pay when sued by the mortgagee 
—his equitable right is, upon pay- 
ment, to get the land, back, or to 
have unimpaired remedies against 
his assignee if he has sold the land.” 
Horster; v. Ivey; 32. Ont., 175, 180: 

65. Woodcock vy. Bostic, 118 N. G 
822, 24 SH 362. 

66. See supra §§ 655-693. 

67. See infra § 1097. 

68 See infra § 1096. 

69. Operation and effect of as- 
signment see supra §§ 695-709. 

70. See infra § 10°6. 

71. Acceleration of maturity 
infra §§ 1025-1040. 

72. See infra § 1035. 

73. See supra § 697. 

74  Ala.—Clark v. House, 205 Ala. 
195, 87 S 598. 

Ga—Cross v. Citizens Bank. etce., 
Co., 160 Ga. 647, 128 SE 898; Wallace 
v. Commercial Bank, 159 Ga. 388, 125 
SE 845. 

Ill.—Dempster v. West, 69 Ill. 613. 

Ind.—Lamson v. Falls, 6 Ind. 309. 

Md.—Maslin v. Marshall,, 94 Md. 
430,545 As +855 

Mass.—MacFarlane v. Thompson, 
241 Mass. 486, 135 NE 869; Gould 
v. Newman, 6 Mass. 239. 

Minn.—Dunning v. MacDonald, 54 
Minn. 1, 55 NW 864. 

Mo.—Schelp v. ‘Nicholls, (A.) 263 
SW 1017. 
| N. J.—Nixon v. Haslett, 74 N. J. 
Ba: 789, 70-A 987 [aff 75 N. J. Ka. 
302, 78 A 1134]. 

N. Y.—Clare v. New York L. Ins. 
Co., 100 Misc. 308, 166 NYS 647; 
Pratt v. Poole, 15 NYS 789 [aff 133 
N. Y. 686, 81 NE 628]. 

N. C.—Washington Furniture Co. 
v.. Potter, 188 N.C. 145, 124 SE 122; 
In re Sermon’s Land, 182 N. C. 122, 
108. SE 497, 17 ALR 965. 

S. C.—Kirven v. Wilds, 98 S. C. 
463, 82 SE 673. 

Eng.—Boyd v. Petrie, L. R. 7 Ch, 
385. 

B. C.—Huson v. Haddington Island 
Quarry Co., 16 B. C. 98, 16 WestLR 


see 
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grantee of the mortgagor, he cannot enforce it in 
his own right in assumpsit without a prayer for 
equitable relief or a statement of some element of 
equity in his complaint.°> — 

[§ 727] (8) Right To Foreclose—(a) In General. 
After a valid and complete assignment,°° the as- 
signee of a mortgage acquires the right to fore- 
and the mortgage cannot thereafter be 
enforced by the original mortgagee or assignor,®* 
but if the assignment is ineffectual to pass title °° 
the right to foreclose remains in the assignor.’° 
right of acceleration of the maturity of the principal 
debt contained in the mortgage“! passes to the 


A 


[§ 728] (b) Right To Exercise Power of Sale. 
Where the power of sale in a mortgage passes by the 
assignment thereof,’? the assignee has the same 
right to exercise it as a mortgagee,"* that is, he 
must use such power in good faith and with due 
regard to the rights of others;7> but where he has 
done so, the sale will be upheld.”® 

[§ 729] (4) Right of Recourse against Assignor. 
The assignee has no remedy against his assignor for 
the nonpayment of the mortgage debt,” unless 


covenanted to see the debt paid," 


226. 

Ont.—Re Gilchrist, 11 Ont. 537. 

{a] A pledgee of the mortgage 
may exercise the power of sale. 
Holmes v. Turners Falls Lumber Co., 
150 Mass. 535, 23 NE 305, 6 LRA 283; 
Schelp v. Nicholls, (Mo. A.) 263 SW 
1017; Slee v. Manhattan Co., 1 Paige 
CN. Y.). 48. 

Foreclosure by exercise of power 
of gade generally see infra §§ 1341-— 
1503. 

75. Ga.—Cross v. Citizens Bank, 
ete., Co., 160 Ga. 647, 128 SE 898. 

Ill.— Dempster v. West, 69 Ill. 613. 


Md.—Maslin v. Marshall, 94 Md. 
480, 41 A 85. 

Mass.—Bon vy. Graves, 216 Mass. 
440, 108 NE 1023. 


Minn.—Dunning.v. MacDonald, 54 
Minn. 1, 55 NW 864. 

N. Y.—Gutman v. Schreiber, 173 
App. Div. 670, 160 NYS 243 [aff 226 
N. Y. 582 mem, 123 NE 868 mem]; 
Cohoes Co. v. Goss, 13 Barb. 137. 

B. C.—Huson v. Haddington Island 


pe Cos, LOB. CS 98.2206 DNV est iike 
6 
Ont.—Re Gilchrist, 11 Ont. 5387; 


Re Bennett, 13 OntWN 131. 

“The duty of one acting under a 
power of sale in a mortgage is to 
use that reasonable degree of effort 
and diligence to secure and protect 
the interests of the mortgagor, the 
owner of the equity of redemption 
and junior leinors, to the ORES ene 
of which he is bound by the oblig 
tion of good faith.’ Bon v. Graves, 
216 Mass. 440, 446, 103 NE 1023. 

76. Barroll v. Benton, 121 Md. 174, 
88 A 101; Hoehn v. Marshall, 44 Ont, 
L. 241, 46 DomLR 149; Port Arthur, 
ete., Morte.) Co... -v.. Kennan, 2.0; Ont 
WN 489; Re Bennett, 13 OntWN 


Haber v. Brown, 101 Cal. 445, 
35 10385;. Naly.v. .Long, 71 Md. 
585, 18 A 811, 17 AmSR 547; Dixon 
Vv. Clayville, 44 Ma. 573; Peay v. Mor- 
rigon, 10 Gratt. (51 Va.) 149; Pear- 
Man Vekiy lands. 22 U.nC..@> B. 202. 

78. Mass.—Bartlett v. Johnson, 9 
Allen (Mass.) 530. 

N. Y.—Buehler v. Pierce, 175 N. Y. 
264, 67 NE 573; Cowdrey v. Carpen- 


ter, 1 Abb. Dec. 445, 19 AbbPr 373; 
Willard v. Welch, 94 App. Div. 179, 
88 NYS 178 [aff 186 N. Y. 564 mem, 


79 NE 1118 mem]; Westphal v. Car- 
ter, 1 Mise. 403, 20 NYS 945. 
Wash.—Dexter Horton Nat. Bank 
v. Seattle Homeseekers Co., 82 Wash, 
480, 144 P 691, AnnCas1917A 685. 
Wis.—Burdick v. Burdick, 20 Wis. 


348. 
Ont.—Neveren v. Wright, 39 Ont. 


704 [41 C.5.] 


as by giving a warranty 7° or guaranty °° as to its 
payment, or by indorsing the note evidencing the 
debt; ®! but even in such ease the assignee must, as 
a general rule, have first exhausted his remedies 
against the mortgagor and the mortgaged prem- 
If the mortgage was not a genuine instru- 


ises.82 


L. 397, 12 OntWN 151, 36 DomLR 734 
[dism app 11 OntWN 409]. 

See also cases infra notes 79-81. 

[a] A covenant created by a stat- 
ute, providing that the words “grant, 
bargain, and sell’ shall be adjudged 
to express a covenant to the grantee 
that the grantor was seized in fee 
simple, free from encumbrances suf- 
fered by him, and also for quiet en- 
joyment, is not applicable to the as- 
signment of a mortgage. Lieberman 
v. Reichard, 7 North. Co. (Pa.)_ 237. 

[b] Where the assignor covenants 
as surety that the mortgagor will 
pay, a discharge by the assignee of 
part of the lands from the lien of 
the mortgage constitutes such an 
alteration of the contract as releases 
the assignor from _ his liability. 
Farmers’ Loan, ete., Co. v. Patchett, 
6 Ont. L. 255, 2 OntWR 702, 23 Can 
LTOccNotes 285 [app dism 8 Ont. L. 
569, 4 OntWR 349, 25 CanLTOcc 
Notes 7]. 

[ce] Idability of joint assignors.— 
Where the assignee has recourse 
against joint assignors on a covenant 
in the deed of assignment, each as- 
signor is liable as a joint obligor for 
the entire indebtedness. Port Ar- 


thur, etc., Mortg. Co. v. Keenan, 20 
OntWN 439. 

79. Mich.—Eaton v. Knowles, 61 
Mich. 625, 28 NW 740. 

IN. J. Lopsenz, v. Young, 99° N.S. 
eo Seemleoe eA, 61.8. 


N. Y.—Buehler v. Pierce, 175 N. Y. 
264, 67 NE 573. 

Pa:—Hexter v. Bast, 125 Pa. 52, 17 
A 252, 11 AmSR 874; Overton Vv. 
Tracey, 14 Serg. & R. 311. 

Wash.—Cowgill v. Citizens’ State 
Bank, 131 Wash. 334, 230 P 150. 

Wis.—Stark v. Huber Mfg. Co., 130 
Wis. 432, 110 NW 231. 

Alta.—Walker v. Bowen, 10 Alta. 


L. 14, 29 DomLR 417, 34 WestLR 
989, 10 WestWkly 1071. 
Que.—Maille v. Ethier, 59 Que. 


Super. 428. 

But see Nally v. Long, 71 Md. 585, 
18 A 811, 17 AmSR 547 (holding that, 
in an action for breach of warranty 
of a mortgage sold to plaintiff, where 
the declaration does not allege fraud 
or deceit, and there is no warranty 
contained in the written assignment 
indorsed on the mortgage, parol evi- 
dence of such warranty is not ad- 
missible). 

{a] Mortgage void for usury.— 
(1) A warranty that a specified sum 
of money is due on the mortgage 
was breached as soon as it was made, 
where the mortgage was void for 
usury, and the assignee may hold the 
assignor liable under the warranty. 


Buehler v. Pierce, 175 N. Y. 264, 67 
NE 573; St. Johns v. Fowler, 100 
Misc. 150, 165 NYS 377. (2) And it 


is immaterial that the assignor did 
not know of the invalidity of the 
mortgage (St. Johns v. Fowler, 
supra) (3) or that the assignee’s 
agent knew of it (St. Johns v. Fowl- 
er, supra). 

[b] A covenant that the mortgage 
is a good and valid security does not 
mean that the mortgage is a suffi- 
cient security for the debt, but only 
that the mortgage is valid in law, 
and the assignee cannot maintain an 
action on the. warranty for a de- 
ficiency in the proceeds of the se- 
curity. McEwan vy. Henderson, 10 
Man. 503; Agricultural Sav., ete., Co. 
v. Webb, 15 Ont. L. 213; Rowland v. 
Northcott, 24 OntWN 3; Toffey v. 
Byeton, 2 OntWN 1210, 19 OntWR 

[ec] Measure of damages. — The 
assignor’s liability is not affected by 
Subsequent events, such as the cost 
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of buying in the property on a fore- 
closure of prior liens. Fischer v. 
Spierling, 93 N. J. L. 167, 107 A 420. 

80. See cases infra this note. 

[a] Extent of assignor’s liability. 
—(1) Under the ordinary contract of 
guaranty given with the assignment 
of a mortgage, the assignor is liable 
for the entire amount of the debt. 
King vy. Bates, 149 Mass. 73, 21 NE 
237, 4 LRA 268; Waters v. Chase, 
142 Pa. /4638, 21 A 882; Morson_v. 
Hunters Uri. ©. Pa 58a. (2) ue 
the guaranty may be so expressed as 
to limit his liability to the amount 
paid on the assignment. Griffith v. 
Robertson, 5 -/eiun’ sCNe  Y)344 
(where the guaranty was “against 
loss from this mortgage’); Gold- 
smith v. Brown, 35 Barb. (N. Y.) 484. 

[b] The guarantor is not the as- 
signee’s agent.—A person who guar- 
antees a promissory note secured by 
a mortgage and the prompt payment 
of coupon interest notes is not there- 
by constituted the agent of the 
holder of the notes and mortgage, 
nor has he such an interest in the 
matter as would authorize him to 
take any steps which the holder him- 
self could take under the terms of 
the mortgage. Dewing v. Crueger, 7 
Wash: 590,535 PP 393. , 

[c] Promise to give guaranty if 
called, for.— Where the assignee of a 
bond transfers it for value, without 
assignment, but undertakes verbally 
to guarantee it if the transferee calls 
upon him to do so, to enable him to 
dispose of it, and the transferee dis- 
poses of the bond without calling for 


the guaranty, the assignee is no 
longer liable on his promise, Fant 
v. Hant<17 Gratt. (58°>Va.) 11. 

81. Wood v. Sands, 4 Greene 
(lowa) 214. 


Liability of indorser of promissory 
note see Bills and Notes §§ 73-78, 
557-563. 

Re: Ky.—Miles v. Gray, 4 B. Mon. 

Mich.—Barnes v. Baker, 2 Mich. 

ln 


Miss.—Green v. Morris, 117 Miss. 
635, 78 S 550. 

N. H.—Gregg v. Thurber, 69 N. H. 
480, 45 A: 241. 
N.. ¥.—Craig v. Parkis, 40) Nv Y. 
100 AmD 469; Griffith v. Robert- 
, 15 Hun 344; Gans v. McGowan, 
41 App. Div. 461, 58 NYS 951: Baxter 
vy. Smack, 17 HowPr 183; Jones v. 
Stienbergh, 1 Barb. Ch. 250. 

Oh.—Timmermann vy. Howell, 2 Oh. 
Cire Ctr, t7 On Cire Dec > 342: 

Wis.—Stark v. Huber Mfg. Co., 130 
Wis. 432. 110 NW 281. 
Man.—Taylor v. Sharp, 2 Man. 35. 


Ont.—Richmond y. Evans, 8 Grant 
Ch. 5.08% 
[a] Occasion of assignor’s liabil- 


ity under contract of guaranty.—(1) 
The contract of guaranty may be so 
worded as to constitute an absolute 
promise to pay the mortgage debt. 
Schaaf v. O’Brien, 8 Daly (N. Y.) 
181; Clarke v. Best, 8 Grant Ch. 7. 
(2) But as a general rule the con- 
tract is in effect one of sSuretyship, 
conditioned on the assignee’s inabil- 
ity to collect the debt from the pri- 
mary debtor or out of his security 


(Bouche y. Louttit, 104 Cal. 230, 87 
P 902; Vanderbilt: v. Schreyer, 91 
N. Y. 392, 12 AbbNCas 390; McKer- 


nan v. Robinson, 84 N. Y. 105; Curtis 
v. Tyler, 9 Paige (N- Y.) 4232: On- 
tario Trusts Corp. v. Hood, 27 Ont. 
135 [aff 23 Ont. JA. 589] Darling w. 
McLean, 20 U. C. Q. B. 372),' (3) and 
the assignor will be released from 
liability upon his guaranty if the as- 
signee unreasonably delays to pro- 
ceed for the collection of the mort- 


Reels 
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ment,®? or the debt was satisfied at the time of 
assignment,*+ the assignee has a right of action 
against the assignor on the latter’s implied war- 
ranty; but where the loss was due to the inferi- 
ority of the mortgage lien,*® or to the invalidity 
of the mortgagor’s title,** or to the inadequacy of 


gage, and during such delay the 
property depreciates in value (Grif- 
fith v. Robertson, 15 Hun (N. Y.) 344). 

[b] Pleading. — In an action 
against an assignor on a warranty, 
plaintiff assignee must allege his in- 
ability to collect the mortgage debt 
in full. Stark v. Huber Mfg. Co., 130 
Wis. 432, 110 NW 231. 

[c] Right to proceeds of insur- 
ance.— Where a mortgage contains a 
covenant to keep the premises in- 
sured for the benefit of the mort- 
gagee, with a provision that the lat- 
ter may take out insurance if the 
mortgagor fails to do so, and is as- 
signed by the mortgagee with a 
guaranty of payment, and the mort-. 
gagee afterward becomes the owner 
of the property and takes out insur- 
ance, and a loss occurs, the assignee 
will have an equitable lien on the 
proceeds of the policy to the extent 
of his interest. Hyde v. Hartford F. 
Ins. Co., 70 Nebr. 503, 97 NW 629. 

83. Hall v. Latimer, 81 S. C. 90, 
61 SE 1057. 

Warranty implied by assignment 
see supra § 699. 

84. Cal—Hale v. Pendergrast, 42 
Cal. A. 104, 183 P 833. ‘ 

Mass.—Commonwealth Banks Comr. 
Mar eee ale 249 Mass. 357, 143 NE 

Mich.—Eaton v. Knowles, 61 Mich. 
625, 28 NW 740; Byles v. Lawrence, 
35 Mich. 458. 
cae wee v. Hinkle, 35 Pa. Super. 

Ont.—Clarke v. Joselin, 16 Ont. 68. 

[a] Alienation by mortgagor. — 
Where a mortgagee assigns the mort- 
gage, with knowledge of the fact 
that the mortgagor has parted with 
his interest, he is bound to com- 
municate the fact to his assignee; 
otherwise he will be bound to pay 


the costs of an unsuccessful foreclos- ~ 


ure suit brought by the assignee 
against the mortgagor. Masson v. 
Roblin, 2 U. C.-Q. B..O. S. 41, 

85. U. S.—Pagan y. Sparks, 18 F, 
Cas. No. 10,659, 2 Wash. C. C. 325. 
peace Diagn te v. Allen, 34 Conn, 
ieee es v. Mansfield, 38 Ga. 
fet Ona cae v. Berry, 46 Iowa 

Me.—People’s Say. Bank y. Hill, 81 
Me. 71, 16 A 337. 

Ba DN Tm v. Greene, 2 Allen 

Mich.—Cornell y. Crane, 113 Mich. 
460, 71 NW 878. 

Miss.—Green v. Morris, 117 Miss. 
635, 78S 550. 

Gk tea v. Bircher, 2 Mo. A. 

N. J.—Fischer v. Spierling, 93 N. 
Je E67, 1107 AL42 0; 

Pa.—Work v. Darby, 13 Pa. Co. 269, 

Wis.—Potter v. Taggart, 54 Wis. 
395, 11 NW 678; Goninan v. Stephen- 
son, 24 Wis. 75. 

[a] Measure of damages.—Where 
defendant had sold plaintiff's deced- 
ent certain mortgages, falsely rep- 
resenting them to be first liens, 
when they were in fact worthless, 
and decedent purchased the premises 
on foreclosure of the prior mort- 
gages, the measure of damages was 
the face value of the mortgages pur- 
chased from defendant, and not the 
amount of purchase money paid by 
decedent on foreclosure of the prior 
encumbrances. Fischer y. Spierling, 
93° Ne Je i, 167, 207- A420; 

86. Vincent v. Berry, 46 Iowa 571; 
Ross v. Terry, 63 N. Y. 613; Poweli 
v. Baker, 13 U. C. C. P. 194; Real Hst. 
Inv. Co. v. Metropolitan Bldg. Soc., 
3 Ont. 476. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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the premises as security,®’ the assignee may main- 
tain an action against the assignor only where the 
latter made misrepresentations as to any of these 
matters. 

Assignment without recourse. In the case of an 
absolute assignment of a mortgage without re- 
course, the assignor is not responsible for the pay- 
ment of the mortgage debt,®* although he is liable 
on his implied warranty as to the genuineness or 
validity of the claim,®® and on any misrepresentation 
he may have made to the assignee;°° but where the 
mortgage was assigned by the way of collateral secu- 
rity, the mortgagee is liable for any deficiency as 
obligor on his own debt to the assignee.®! 

[§ 730] (5)-Right To Recover for Injury to Prop- 
erty. While the assignee has no right to maintain 
an action for waste or other injury to the mort- 
gaged property committed before the assignment 
to him, he may sue any person who does an act 
diminishing the value of the security after the 
assignment.°? 

[§ 731] 2. Liabilities of Assignee. The liabilities 
of an assignee of a mortgage are in general the same 
as those of the original owner of the mortgage.®* 
Thus, while he is in possession, he is liable for any 
damage done to the mortgaged premises,°*. and he 
is accountable for the rents and profits therefrom.% 
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Having received payment of the mortgage debt, the 
assignee is liable under the statute for a failure to 
execute or enter a satisfaction of it,9® and this is 
true, although the assignment was not of record.®” 
In the case of an assignment as collateral security®® 
it is the duty of the assignee to use proper diligence 
and care in the management of the securities, in 
order that the assignor may have the benefit of their 
avails,®® but the pledgee of a second mortgage is 
not required to pay off the senior encumbrance so 
as to protect the lien of his mortgage. 

[§ 732] 3. Rights of Assignor. The assignor hav- 
ing divested himself of all interest in the mortgage 
by his assignment has no elaim left thereunder 
against the mortgagor,? but where the purported 
assignment was invalid for fraud, the mortgagor 
will not be protected in making payment to the 
alleged assignee, except in so far as the assignor, 
having discovered the fraud, has estopped himself 
to insist on his rights by reason of his failure to 
give notice thereof to the mortgagor. As against 


his assignee, the assignor is of course entitled to the 


purchase price of the mortgage;* and if he has been 
induced to assign the mortgage by fraud he is en- 
titled to a reassignment;® but he has no remedy in 
such case against a bona fide remote assignee.® A 
junior mortgagee, having assigned the mortgage as 
count of its highly penal character. 
Grooms v. Hannon, 59 Ala. 510. (2) 


But it was afterward amended so as 
include assignees of mortgages 


87. Mich.—Webster v. Bailey, 31]|a nonnegotiable instrument, have no 
Mich. 36. fixed legal significance.” Koch v. 
Minn.—Riggs vy. Thorpe, 67 Minn. |} Hinkle, supra. 
217, 69 NW 891. $0. *Hexter “vi Bast; 126" Pa, 52, 17 | to 
Mo.—Casner y. Heaton, (A.) 237]A 252, 11 AmSR 874. 
Sw 1042. 91. Wilcox v. Allen, 36 Mich. 160 
Or.—Thomson v. Swank, 68 Or. 191, 92. U. S.—Gordon v. Hobart, 10 F. 
DSi oOo: Cas. No. 5,608, 2 Story 243. 
Wis.—Foster v. Taggart, 54 Wis. Tll.— Bowers v. Bodley, 4 Ill. A. 
391, 11 NW 793. 279. 
Ont.—Real BEst. Inv. Co. v. Met- Me.—Kimball v. Lewiston Steam 
ropolitan Bldg. Soc., 3 Ont. 476. Mill Co., 55 Me. 4 


[a] Implied misrepresentations.— 
Where a mortgagor, in the presence 
of the mortgagee, falsely stated to 
one to whom the mortgagee after- 
ward assigned the mortgage that the 
property covered was valuable for 
coal, timber, and fruit, the mortgagee 
is liable to the assignee for a de- 
ficiency in the proceeds of the sale 
of such property. Thomson v. 
Swank uGsonOrwlo1, 137° P1938: 

[b] Extent of estoppel.—Repre- 
sentations as to the sufficiency of 
the property to satisfy the mortgage 
debt do not estop the assignor to 
assert the invalidity of the notes 
secured by the mortgage thereon. 
rene v. Heaton, (Mo. A.) 237 SW 


[e] Contents of complaint.—In a 
suit for damages for the false rep- 


resentations of defendant in the sale| 


of a note and mortgage, where the 
validity of the instrument is not de- 
nied, and it does not appear that the 
mortgage has been foreclosed, the 
complaint is bad if it fails to show 
that the securities are insufficient, 
and what would be the probable de- 
ficiency on a sale on foreclosure of 
the mortgage. Foster v. Taggart, 54 
Wis. 391, 11 NW 793. 

88. Wood v. .Sands, 4 Greene 
’ (Iowa) 214; Berry v. Van Hise, 148 
Ga. 27, 95 SE 690; Clarke v. Joselin, 
16 Ont. 68. 

89. Koch v. Hinkle, 35 Pa. Super. 
421, 433. 

“The assignment contains a clause 
that it ‘is without recourse to the 
assignors.’ It is contended that the 
presence of this clause in the as- 
signment should have the effect of 
relieving the defendant assignor 
from any liability of any kind, re- 
sulting from the fact that he under- 
took to sell and transfer a mortgage 
which had in fact been paid. To this 
we cannot assent. An examination 
of the authorities reveals that such 
words, embraced in an assignment of 


[41 C. J.—45] 


Miss.—Gabbert v. Wallace, 66 
Miss. 618, 5 S 394. 

N. Y.—Lane vy. Hitchcock, 14 Johns. 
213. 

Pa.—Overton v. Williston, 31 Pa. 
155; Duff’s App., 10 Pa. Cas. 483, 14 
A 364. 

Wis.—Jones v. Costigan, 12 Wis. 
Crt. Ts) Amp 771. 

Right of mortgagee in case of 
waste see supra § 637. 

93. See cases infra this section. 

Liabilities of mortgagee see supra 
§§ 564-572. 

94. Mitchell v. Black, 64 Me. 48. 

{a] Evidence held not to show 
waste.-Thomas v. Zahka, 181 App. 
Div. 173, 168 NYS 396. 

95. Sollie v. Outlaw, 210 Ala. 419, 
98 S 127; Lesser v. Reeves, 142 Ark. 
320, 219 SW 15; Fountain v. Book- 


staver, 141 Ill. 461, 31 NH 17; Har- 
rold v. Whitaker, 11 Q. B. 147, 63 
ECL 147, 116 Reprint 431. 

96. Ark.—Adams v. McKay, etc., 
Inva5 .Con Lobe Ark ut 5565 1244 "SW 
708. 

Minn.—Galloway v. Litchfield, 8 
Minn. 188. 


Mo.—Ewing v. Shelton, 34 Mo. 518; 
Henry v. Orear, 104 Mo. A. 570, 78 
SW 283. 

Nebr.—Daniels Ne 
Nebr. 40, 48 NW 90 

N. Y.—Baker v. otchkiss, CHCINE a4 


Densmore, 32 


95 

[a] The fact that the assignment 
was one for collection only does not 
take it out of the scope of the stat- 
ute. Henry v. Orear, 104 Mo. A. 570, 
78 SW 283. 

[b] An assignee of a note secured 
by a mortgage is an assignee of the 
mortgage also, within the meaning 
of such statutes. Daniels v. Dens- 
more, 32 Nebr. 40, 48 NW 906. 

[c] In Alabama (1) as the statute 
was originally framed, it applied 
only to the mortgagee, and was held 
not to include an assignee, being sub- 
ject to a strict construction on ac- 


and transferees of deeds of trust. 
Southwestern Bldg., etc., Assoc. v. 
Acker, 138 Ala. 523, 35 S 468. 

{[d] In Wisconsin, as the statute 
specifies the ‘mortgagee, or his per- 
sonal representative, or his as- 
signee,” it is held not to apply to an 
executor or administrator of an as- 


erence: Page v. Johnston, 23 Wis. 
97. Adams v. McKay, etc. Inv. 


Co., 155 Ark. 556, 244 SW 708. 

98. See supra § 695. 

99. Holmes v. Williams, 177 *IlL 
386, 53 NE 93; Carter v. Exchange 
Trust Co., 220 Mass. 548, 108 NE 359; 
Ss Vv. "De Blaquiere, 97 Grant Ch: 
53 

1. Carter v. Exchange Trust Co., 
220 Mass. 543, 108 NE 359. 

2. Ala.—Sadler v. Jefferson, 143 
Ala. 669, 39 S 380. 

Iowa.—Hickman v. McDonald, 164 
Iowa 50, 145 NW 322. 

Me.—Cushing v. Ayer, 25 Me. 383. 

Mass.—MacFarlane v. oF LOmpE OR 
241 Mass. 486, 135 NE 869 


Minn.—Merrick Vv. Putnam, 73 
Minn. 240, 75 NW 1047. 
Mo,.—Hagerman v. Sutton, 91 Mo. 
519, 4 SW 73. 
my Y.—Gillig v. Maass,, 28 N. Y. 


[a] The power of sale cannot be 
exercised by the mortgagee after he 
has assigned the mortgage. Sadler 
v. Jefferson, 143 Ala. 669, 39 S 380; 
Cushing v. Ayer, 25 Me. 383; Mc- 
Farlane v. Thompson, 241 Mass. 486, 
135 NE 869; Merrick v. Putnam, 73 
Minn. 240, 75 NW 1047. 

Assignment of mortgage as trans- 
fer of assignor’s interest therein see 
supra § 695. 

3 Nahe v. Mikkelsen, 108 Misc. 
378, 177 NYS 594; Elmhorst v. Mazir- 
off, 93 Mise. 656, 157 NYS 578 [rev 
on other grounds 176 App. Div. 145, 
161 NYS 1029 (aff 223 N. Y..649 mem, 
119 NE 1041 mem)]. 

4 Tennant v. Dissmore, 198 Iowa 
200 NW 568. 

5. Burleson v. Woodin, 212 Mass. 
98 NE 1033. 

6 Greenlee vy. Los Angeles Trust, 
ete. | Bank wile Call avi ancssbanasae 
Orthey v. Bogan, 236 N. Y. 351, 140 
NE 722; Anderson v. Citizens’ Bank, 
97 S. C. 453, 81 SE 158, 
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collateral security for a debt of his own, may re- 
deem the mortgaged premises from a sale made on 
the foreclosure of a senior mortgage, and such re- 
demption will inure to the benefit of the assignee 
of the junior mortgage.” 

Estoppel to set up adverse title. A mortgagee who 
has assigned the mortgage is estopped to set up a 


conflicting title to the mortgaged premises in himself: 


to defeat the mortgage; and so also are his represen- 
tatives and privies.® 

[§ 733] 4. Liabilities of Assignor. An assignor 
of a mortgage may be liable to his assignee not 
only on a claim growing out of the assignment,° 
but also on one arising after the assignment, as 
is the case where a mortgagee having assigned his 
mortgage wrongfully releases or discharges it, to the 
impairment of the assignee’s rights.‘° The assignor 
of a mortgage will be liable in damages to the mort- 
gagor, where his act of assignment was in breach 
of his agreement with the latter.1+ 

[§ 734] F. Actions by or against Assignee—l1. 
Pleading. Plaintiff, in an action as assignee of a 
mortgage, must allege facts which if proved will 
establish his ownership of the mortgage,'? but the 
manner of the assignment need not be set forth with 
particularity.1* 

Issues, proof, and variance. Where an action is 
brought by an assignee of a mortgage, it is only 
the amount of the mortgage debt which can be put 


7. Manning v. Markel, 19 Iowa 12. 

103. ment Corp., 
8. Anderson v. Messenger, 158 [a] 

Fed. 250, 85 CCA 468; Manhattan 


Trust Co. v. Richards Trust Co., 13 | plaintiffs 
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Vander Veer v. M. L. Improve- 
184 NYS 528. 

Thus an allegation in an ac- 
tion to foreclose a mortgage, 
“as trustees, as aforesaid, 
are the owners and holders of the 


in issue, not the amount of the debt from the mort-. 
gagee to the assignee.t4 In a suit on a note and 
mortgage, proof that plaintiff held the note as col- 
lateral security is not at variance with an allegation 
that he is the owner of the mortgage.1® 

[§ 735] 2. Evidence*—a. Presumptions and Bur- 
den of Proof. In an action by an alleged assignee 


of a mortgage, neither the ownership of the mort-_ 


gage in plaintiff!7 nor the validity of the assign- 
ment?® will be presumed; the burden is on plaintiff 
to establish these facts.1® Conversely in an action 
to have an assignment declared null and void the 
burden is on the party attacking it.2? Where plain- 
tiff has made out a prima facie case of ownership 
in the mortgage, the burden of adducing evidence 
in rebuttal is on defendant.?+' If an assignment in 


fact is shown, it will be presumed that the debt 


was transferred;?? and where the assignment ap- 
pears to be otherwise valid, it will be presumed 


that a valuable consideration was given therefor, ° 


in the absence of evidence to the contrary.?*? Where 
a defense is set up against the assignee which would 
have been available against his assignor, the as- 
signee has the burden of proving that he was a bona 
fide purchaser of the mortgage.** 

[§ 736] b. Admissibility. Where the alleged as- 
signment was by a separate instrument, such “instru- 
ment duly acknowledged and recorded is the best 
evidence thereof ;?75 in other cases evidence of the 

Mich.—Adair v. Adair, 5 Mich. 204, 
71 AmD 779 

Minn.—Wellendorf v. Wellendorf, 
120 Minn. 435, 139 NW 812, 43 


pee 1144. 
N. D.—Grebe v. Swords, 28 N. D. 


that 


[§§ 732-736 


SUID) 3877. 33. NW, 425° Rogers, iv: 
Cross, 3 Pinn. (Wis.) 36, 3 Chandl. 
34 


9. See supra, § 729. 


: Oe Ind.—Fox v. Wray, 56 Ind. 
23. 
Iowa. — Anglo - American Land 


Mortg., etc., Co. v. Bush, 84 Iowa 272, 
50 NW 1063. 

Nebr.—Smith_ v. 50 Nebr. 
749, 70 NW 401. 

N. Y.—Ferris v. 
Edw. 132. 

Pa.—Roberts y. Halstead, 9 Pa. 32. 
49 AmD 541. 

S. C.—Wilson v. Brabham, 126 S. 
C272, 11925 h 0829. 

Ont.—Howland vy. McLaren, 22 
Grant Ch. 231. 

[a] The innocence of the mort- 
gagee’s intention in giving the unau- 
thorized assignment does not affect 
the assignee’s right of action. Fer- 
ris v. Hendrickson, 1 Edw. (N. Y.) 


132. 

Right of assignee not im- 
paired.— Where the circumstances 
under which a mortgage was canr 
celed of record are such as not to 
impair the right of the assignee to 
proceed for a foreclosure, he cannot 
sue his assignor as for money had 
and received. Brewer v. Atkeison, 
121 Ala. 410, 25 S 992, 77 AmSR 64. 

Right of assignee to release or 
discharge mortgage see supra § 721. 
' 11. Garrison v. J. I. Case Thresh- 


Long, 


Hendrickson,: 1 


ing Mach. Co., 159 N. C. 285, 74 SE 
d bs 
[a] Thus, where a mortgage, 


which by parol agreement was to 
become effective only under certain 
conditions which never came about, 
was sold by the mortgagee to an in- 
nocent purchaser for value before 
maturity, and the mortgaged land 
was taken by a foreclosure of the 
mortgage, the mortgagor dould re- 
cover the value of the land from the 


mortgagee. Garrison v. J. I. Case 
Threshing Mach. Co., 159 N. C. 285, 
74 SE 821. 


Immunity of assignee from mort- 
gagor’s defense of wrongful assign- 
ment see supra § 711. 


said bond and mortgage aforesaid, 
subject only to the provisions of the 
said deeds of trust,’ is a mere con- 
clusion of law, and does not show a 
cause of action in plaintiffs. Vander 
Veer v. M. L. Improvement Corp., 184 
NYS 528, 529. 

13. Longe) vs (Coffman, 234) Tins Ac 

[a] Rule applied.—A bill by an 
assignee to foreclose the assigned 
note and mortgage -is sufficient as 
against speeial demurrer where it is 
alleged that on a certain date the 
original mortgagee assigned the note 
and mortgage to the plaintiff, al- 
though it is not alleged that the note 
was assigned by indorsement and the 
separate written assignment is not 
set out in full. Long v. Coffman, 231 
Ill, A. 265. 

14. Sanders y. 86 Ala. 
246, 5 S 503. 

15. French v. Haltenhoff, 73, Or. 
244, 144 P 480. 

16. Evidence: 

Generally see Evidence 22 C. J. p 1. 
In foreclosure suit see infra §§ 16: 52-— 

1679. 

17. Federal Land Bank v. Brans- 
comb, 213 Ala. 567, 105 S 585; Quinn 
v. McCallum, 178 Mo. A. 241, 165 SW 
1115; Fox v. Bainbridge, 151 App. 
Div. 510, 185 NYS 926, 149 App. Div. 
958 mem, 133 NYS 1121 mem. 

18. See cases infra this note. 

[a] If the assignment was made 
by one as administrator of the mort- 
gagee, the death of the latter and the 
official capacity of the assignor must 
be shown. Westervelt v. Scott, 11 N. 
J. Ea. 80;\Kinna v. Smith, 3 N. J. Ea. 
14; La Tourette v. Decker, 18 NYS 
840; Pryor v. Wood, 31 Pa. 142. 

19. Ellis v. Hartmus, 113 Or. 157, 
231 P 149; Pryor v. Wood, 31 Pa. 142. 

20. Wellendorf v. Wellendorf, 120 
Minn. 435, 139 NW 812, 43 LRANS 
1144; Davin v. Isman, 228 N. Y. 1, 
126 NE 257. 

21. I1l.—Cahill v. Lauf, 133 Ill. A. 
607 (aff 231 Ill. 220, 838 NE 155], 

Md.—Shirk y. Cornell, t86 Md. 390, 
TA od Cs 


Cassady, 


330, 149 NW 126. 

Wis. —Lacey v. Hanrahan, 165 Wis. 
my 162 NW 179. 
OKI. 251, 151 P 878; Escamilla v. Pin- 
gree, 44 


1915B 475. 
23. Davin Vv. Isman,.228> Na Youle 
126 NE 257; French y. Haltenhoff, 73 
Or. 244, 144 P 480. 

24, Ala.—Miller v. Johnson, 189 
Ala. 354, 66 S 486. 

Iowa.—Lundean vy. Hamilton, 159 
NW 168. 

Mich.—Jones v. Titus, 208 Mich. 
392, 175 NW 257; Schweyer v. Mel- 
lon, 196 Mich. 590, 162 NW 1006. 

N. Y.—Orthey v. Bogan, 226 N. Y. 
234,.123 NE 487; Seymour v. Me- 
Kinstry, 106, (N.-¥. 230, °12) Neo34es 
14 NE 94; Simpson v. DelHoyo, 94 
IN, ee 89% ‘Weideman v. Zielinska, 102 
RRs Div. 163, 92 NYS 493. 


D.—Froelich ve Swafford, 33 S. - 


D. 142, 144 NW 92 


igor U. S.—In re * Wagner, 213 Fed. 


Pree ea v. House, 205 Ala. 195, 
La.—Maillan v. Perron, 8 La. 138. 


Mass.—Shurtleff v. Francis, 118 
Mass. 154; Warden v. Adams, 15 
Mass. 2338. 


Mich.—Hutton  v. Cuthbert, 51 
Mich. 229, 16 NW 3886; Pease v. War- 
ren, a Mich. 9, 18 AmR 58. 

N. J.—Ruckman vy. Ruckman, 33 
N. J. Eq. 354; Rose v. Kimball, 16 
Noida Hay 135: 

N. Y.—Aldrich v. Ward, 68 App. 
Div. 647, 73 NYS 918; Weed v. Hew- 
lett, 12 NYS. 606 [aft 129 N.Y. 2678 
mem, 80 NE 65 mem]; Brown v. 
Johnston, 7 AbbNCas 188. 

Pa.—Pringle v. Pringle, 59 Pa. 281. 

Ont.—Re Mara, 16 Ont. 391. 

[a] Preliminary proof.—A duly 
acknowledged and recorded instru- 
ment of assignment may be intro- 
duced in evidence without proof by 
the assignee of the signature of the 
assignor. McCarthy v. Sipled a 151 
App. Div. 358, 136 NYS 386 

{b] The assignor’s retention of 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Local Inv. Co. v. Humes, 51 . 


Utah 421, 141 P 103, LRA 
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possession of the mortgage instrument or of the 
collateral security is sufficient to establish a prima 
facie case of ownership in the mortgage,?* but this 
may be overcome by a showing that the mortgage 
interest was not intended to pass to the holder 
thereof.27 Where an assignment of a note and mort- 
gage has been shown, evidence of a later attempted 
assignment by the same assignor is inadmissible to 
disprove its validity.2® Declarations of the assignor 
made before the assignment are inadmissible to im- 
peach the validity of the mortgage in the hands of 
the assignee.?9 

Payment of the consideration for the assignment 
may be proved by a receipt or acknowledgment in 
the assignment,°° or prima facie by the indorsement 
of the note secured, although the latter is not con- 
elusive proof but may be explained.*t Where a 
mortgage debt consists of a nonnegotiable note, evi- 
dence of want of consideration therefor is admissi- 
ble notwithstanding plaintiff is an innocent pur- 
chaser of the note for value and before maturity.*? 

[§ 737] c. Weight and Sufficiency. In accordance 
with general rules governing the weight and suffi- 
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ciency of evidence** plaintiff, in an action as as- 
signee of a mortgage, may prove his case by 
circumstantial as well as direct evidence,** but he 
must adduce sufficient evidence to create a prepon- 
derance in his favor;®° and the same is true as to 
a plaintiff maintaining an action against the alleged 
assignee of a mortgage.3¢ 

[§ 738] 3. Trial®’“—a. Questions for Court or 
Jury.*® Whether or not the assignee of a mortgage 
who acquired an interest in the mortgaged premises 
intended thereby to extinguish the mortgage len 
is a question for the jury, where the evidence is 
inconclusive.*® Where, in an action by an assignor 
to enforce the payment of the purchase price of 
the mortgage, the evidence was insufficient to sus- 
tain a finding of fraud on the part of such assignor, 
the question as to the invalidity of the assignment 
for fraud was properly withheld from the jury.*° 

[§ 739] b. Findings.*+ In an action wherein the 
validity of an assignment is attacked, a finding that 
the assignment was procured in an illegal manner 
is.a mere conclusion; the facts found should be set 
forth.*? 


XVII. TRANSFER OF PROPERTY MORTGAGED OR OF EQUITY OF REDEMPTION 


[§ 740] A. Right of Mortgagor To Sell or 
Transfer Premises 42—1. In General. 


fire policies will not overcome the 
presumption of ownership in the al- 
leged assignee arising from his pos- 
session of a duly executed instru- 
mentiof assignment. Davin v. Is- 
man, 228 N. Y. 1, 126 NE 257. : 

26. Cook v. Parham, 63 Ala. 456; 
Harding v. Durand, 36 Ill. A. 238 [rev 
on other grounds 138 Ill. 515, 28 NE 
948]; McCarthy v. Stanley, 151 App. 
Div. 358, 136 NYS 386; Talbert v. 
Talbert, 97 S. C. 136, 81 SE 644. 

Possession of mortgage papers as 
evidence of delivery see supra § 675. 

27. Bilderback v. McConnell, 48 
Mich. 345, 12 NW 195; Bausman v. 
Kelley, 38 Minn. 197, 36 NW 333, 8 
AmSR 661; Bowers v. Johnson, 49 
N. Y. 432; Clayton’s Hst., 5 NYS 266, 
17 NYCivProc 68. ‘ 

23. Saco First Nat. Bank v. Vageg, 
65 Mont. 34, 212 P 509. 

29. Merkle v. Beidleman, 165 N. Y. 
21, 24, 58 NE 757; Sparling v. Wells, 
24 App. Div. 584, 49 NYS 321; Booth 
v. Swezey, 8 N. Y. 276, Seld. 153. 

“The trial judge properly rejected 
the declarations of the mortgagee, 
under the established rule in this 
state, that the declarations of a 
vendor of chattels, or the assignor 
of a chose in action, made before he 
parted with his interest therein, are 
inadmissible against a vendee or an 
assignee for value.” Merkle v. 
Beidleman, supra. 

30. Westervelt v. Scott, 11 N. J. 
Eq. 80; Kinna v. Smith, 3 N. J. Ea. 
14: Pryor v. Wood, 31 Pa. 142. 

31. Horn v. Thompson, 31 N. H. 


562. 

22. Clowers v. Snowden, 21 Okl. 
476, 96 P 596. And see Bills and 
Notes § 1006 text and note 20. 

83. See Evidence §§ 1730-1806. 

34. [a] Evidence held sufficient. 
—McCreery v. Charlton, 185 Cal. 37, 
195 BP 670; Lundean v. Hamilton, 
(lowa) 159 NW 1638; Bon v. Graves, 
216 Mass. 440, 103 NE 1023; Mont- 
gomery v. Dresher, 90 Nebr. 632, 134 
NW 251, 38 LRANS 423; Clark v. 
Wheeler, (N. H.) 121 A 588; Sterling 
Leather Works v. Schwarzwaelder, 
88 N. J. Eq. 378,102 A 841, 104:A 
895; Sternberg v. Sternberg, (N. J. 
Ch.) 69 A 492; Goldman v. Rhoades, 
122 Mise. 567, 203 NYS 548; Cowgill 
v. Citizens’ State Bank, 131 Wash. 
334, 230 P 150; Thomas v. Linn, 40 
W. Va. 122, 20 SE 878. 

35. [a] Evidence held insuffl- 


[By Samurt Boyp Darina] 


of property 
The owner 


cient.—Miller v. Johnson, 189 Ala. 
3854, 66 S 486; California Title Ins., 
etc., Co. v. Kuchenbeiser, 20 Cal. A. 
11, 127 P 1039; Wayland Bank v. 
Staidley, 185 Iowa 1286, 172 NW 9; 
Packers’ Nat. Bank. v. Michener, 183 
Iowa 122, 164 NW 206; Gimbel v. 
Pignero, 62 Mo. 240; Quinn v. Mc- 
Callum, 178 Mo. A. 241, 165 SW 1115; 
Bowers v. Johnson, 49 N. Y. 4382; 
Fox v. Bainbridge, 151 App. Div. 510, 
135 NYS 926, 149 App. Div. 958 mem, 
133 NYS 1121 mem; In re Plankinton, 
212 Pa. 235, 61 A 888; Rogis v. Barna- 
towich, 36 R. I. 227, 89 A 838. 

36. [a] Evidence held sufficient. 
—Jones v. Titus, 208 Mich. 392, 175 
NW 257; Adsit v. Ide, 150 Mich. 367, 
114 NW 211; Olson v. Chicago-Lake 
State Bank, (Minn.) 204 NW 926; 
Thompson vy. Kottwitz, (Mo.) 220 SW 
964; Williams v. Clark, 41 N. D. 107, 
172 NW 825. 

{b] Evidence held insufficient.— 
Wellendorf v. Wellendorf, 120 Minn. 
435, 139 NW 812, 43 LRANS 1144; 
Stayton v. Hastain, 221 Mo. 712, 120 
SW 763; McCabe v. Reed, 88 Nebr. 
457, 129 NW 1019; Lawshe v. Trenton 
Banking Co., 88 N. J. Eq. 347, 102 A 
633 [rev 87 N. J. Hd. 56, 99 A 617]; 
Davin v. Isman, 228 N. Y. 1, 126 NE 
257; Levy v. Louvre Realty Co., 222 
N. Y¥. 14, 118 NE 207. 

37. Trial generally see Trial [38 
Cye 1238 et seq]. 

38. Question for court or jury 
gonerally see Trial [88 Cyc 1511 et 


seq]. 
39. Washington Furniture Co. v. 
Potter, 188 )¢Nw'C. (145; 124 (Sh 122) 


40. Packers Nat. Bank y. Mich- 
ener, 183 Iowa 122, 164 NW 206. 

41. Findings of fact and conclu- 
sions of law generally see Trial [38 
Cyc 1953 et seq]. 

42. Davin v. Isman, 228 N. Y. 1, 
126 NE 257. 

43. Cross references: 

Conveyance by mortgagee see supra 

§§ 653-739. 

Dedication see Dedication § 20. 
Rights and liabilities after transfer 

see infra §§ 744-746. 

44. U. S.—Russell v. Ely, 2 Black 
576, 17 L. ed. 258. 

Ala.—Howser v. Cruikshank, 122 
Ala, 256, 25 S206, 82 AmSR 76; 
Grigg v. Banks, 59 Ala. 311. 

Ark.—Deming Inv. Co. v. Judsonia, 
275 SW 6384; Terry v. Rosell, 32 Ark. 
478. 


subject to 
right to sell and convey ** or to mortgage the 


a mortgage has the 


Cal.—Rodgers v. Peckham, 120 Cal. 
238, 52 P 483; Bradbury v. Davenport, 
120 Cal. 152, 52 P 301. 

‘ Colo.—Dubois v. Bowles, 30 Colo. 
44, 69 P 1067; Starbird v. Cranston, 
24 Colo. 20, 48 P 652. 

Conn.—Hartford, ete., Transp. Co. 
v. Hartford First Nat. Bank, 46 Conn: 
569; Waters v. Hubbard, 44 Conn. 
340; Cooper v. Davis, 15 Conn, 556. 

Fla.—Ellis v. Fairbanks, 38 Fla. 
257, 21 S 107. 

Ga.—Cook v. Georgia Fertilizer, 
etc., Co., 154 Ga. 41, 113 SE 145; Hud- 
son v. Hudson, 119 Ga. 637, 46 SE 
874; Williams v. E. E. Foy Mfg. Co., 
111 Ga. 856, 36: SE 927. 

Ill.— Robertson v. Wheeler, 162 Tll. 
566, 44 NE 870; International Bank 
v. Wilkshire, 108 Ill. 143; Medley v. 
Elliott, 62 Ill. 532; Baker v. Bishop 


Hill Colony, 45 Ill. 264; Coffing v. 
Taylor, 16 Ill. 457. 
Ilowa.—Huff v. Farwell, 67 Iowa 


298, 25 NW 252; White v. Rittenmyer, 
30 Iowa 268. : 

Kan.—Rickman v. Miller, 89 Kan. 
362, 18 P 304; Selby v. Sanford, 7 
Kan. A. 781, 54 P 17; McKinley-Lan- 
ning L, & T. Co. v. Bassett, 5 Kan, A. 
469, 46 P 999. 

Me.—Kinnear v. Lowell, 34 Me. 
299; Williams v. Thurlow, 31 Me. 392; 
Wilkins v. French, 20 Me. 111; Web- 
ber v. Mallett, 16 Me. 88; Blaney v. 
Bearce, 2 Me. 132. 

Md.—State v. Buchanan, 5 Harr. 
& J. 317, 9 AmD 534. See Kretzer v. 
Lorshbaugh, 117 Md. 562, 83 A 1027 
(holding that an agreement by the 
mortgagor with a third person 
amounted to an equitable assignment 
of the mortgaged property to such 
third person, and, subject to the 
rights of the mortgagee, was en- 
forceable). 

Mass.—Strong v. Converse, 8 Allen 
557, 85 AmD 732; Pike v. Brown, 7 
Cush. 133; White v. Whitney, 3 Metc. 
81; Bigelow v. Willson, 1 Pick. 485. 


Mich.—Crippen v. Morrison, 13 
Mich. 23. 
: Minn.—Baker v. Terrell, 8 Minn. 
95: 


Mo.—Snow v. Bass, 174 Mo. 149, 73 
SW 630; Woods v. Hilderbrand, 46 
Mo. 284, 2 AmR 513; Kennett v. 
Plummer, 28 Mo. 142; Standard 
Leather Co. v. Mercantile Town Mut. 
Ins. Co., 131 Mo. A. 701, 111 SW 6381; 
Blair v. St. Louis, etc., R. Co., 92 Mo. 
A, 538. 
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same,‘ or a part thereof,*® to a third person, with- 
out prejudice to the rights of the mortgagee, the gran- 
tee succeeding to the mortgagor’s estate, occupying 
his position, taking subject to the encumbrance, and 
The mortgagor’s 
right to sell and convey continues until he has be- 
come dispossessed of his title by foreclosure.*® 


subject to the same equities.*? 


Conveyance free of mortgage.*® 


by its terms gives the mortgagor a right to transfer 
the title discharged of the mortgage len upon cer- 
tain conditions stated,*° or if the mortgagee consents 
to such transfer,*! the mortgagor, upon perform- 
ance of the conditions,®? can convey free of the mort- 
gage encumbrance;°* otherwise not.°* 

[§ 741] 2. Pact De Non Alienando. 
tion, sometimes found in mortgages made in Lou- 
isiana, and derived from the Spanish law, binds the 
mortgagor not to sell or encumber the mortgaged 


Nebr.—Goos v. Goos, 57 Nebr. 294, 
77 NW 687; Stichter v, Cox, 52 Nebr. 
532, 72. NW 848; Renard v. Brown, 
7 Nebr. 449; Kyger v. Ryley, 2 Nebr. 
20 


N. J.—Fidelity Trust Co. v. Hobo- 
ken, ete. Ro Co. 71 Nid. Hq. 14, 63 
A 273; Norwood v. De.Hart, 30. N. J. 
Eq. 412. 

N. Y¥.—Wileox v. Campbell, 106 N. 
Y. 325, 2 NE 823; Calvo v. Davies, 73 
Neue Yere ot -929 Am 30S Priming iv 
Marsh, 54-N. Y. 599, 13 AmR 623, 
Binsse v. Paige, 1 Abb. Dec. 138, 1 
Keyes 87; Clinton vy. Buffalo Land 
Security Co., 55 App. Div. 440, 66 NYS 
862; Metropolitan L. Ins. Co. v. 
Stimpson, 28 App. Div. 544, 51 NYS 
226; Meyer v. Lathrop, 10 Hun 66 
[aff 73 N. Y. 315]; Rice v. Dewey, 54 
Barb. 455; Knobloch v. Zschwetzke, 
53 N. Y. Super. 391, 1 NYSt 238; Mills 
Ww. Watson, 31 N.Y. Super. 3743 .Dit- 
comb -v. Fonda, etc., Co., 388 Misc. 
Be 78 NYS 226. 

C.—Pearson v. Carr, 94 N. C. 
567. 


Oh.—Poe v. Dixon, 60 Oh. St. 124, 
54 NE 86, 71 AmSR 713. 
Pa.—Merriman v. Moore, 90 Pa. 


Tex.—Harris v. Masterson, 91 Tex. 
171,41 SW 482; Buchanan v. Monroe, 
22 Tex. 537; Morrison v. Barry, 10 
Tex. Civ. A 22, 30 SW 376; Johnston 
v. Lasker Real Est. Assoc., 2 Tex. 
Civ. A. 494, 21. SW 961. 

Utah.—Azzalia v. St. Claire, 23 
Utah 401, 64 P 1106; New England 
L. & T. Co. v. Stephens, 16 Utah 385, 
52 P 624; Thompson vy. Cheesman, 15 
Utah 48, 48 P 477; Bunnell v. Carter, 
14 Utah 100, 46 P 755. 

Vt.—Ellithorp v. Dewing, 1 D. 


Chipm. 141. 
Wis.—Hodson vy. Treat, 7 Wis. 
263. 
Eng.—Duly v. Nalder, 11 Jur. N. 
S..921. 
16 Ont. 


Ont.—Blackley v. Kenny, 
522. 


A. 5 

Que.—Beaucage v. Arpin, 11 Que. 
Pr. 76 (purchaser entitled as against 
execution creditor of mortgagor). 

See Dillard v. Serpell, 138 Va. 694, 
123 SE 343 (holding that a mortgagor 
may make a deed of trust of his equi- 
table estate to a trustee acting for 
both debtor and creditors and adju- 
dicating the trustee’s right to com- 
pensation under such deed). 

45. Chason v. O’Neal, 158 Ga, 725, 
124 SE 519; Citizens’ Bani v. Taylor, 
155 Ga, 416, 117 SE 247. 

46. Rice v. Dewey, 54 Barb. (N. 
Yn) 455 eebeearsony, iCarr, 394 sNeuC, 
567; Fox v. Reeder, 28 Oh. St. 181, 22 
AmR 370. See Franklin v. Gorham, 
2 Day (Conn.) 142, 2 AmD 86 (hold- 
ing that an execution creditor of the 
mortgagor could redeem the mort- 
gaged property by paying the entire 
mortgage debt, but, where the mort- 
gage covered two separate parcels of 
land, he could not redeem one parcel 
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gagor.>? 
This stipula- 


on paying a proportionate part of the 
mortgage debt); Walmsley v. Levy, 
36 La. Ann. 226 (holding that after 
the death of the mortgagor, the mort- 
gagee cannot be compelled to submit 
to a sale of the mortgaged property 
in lots and on credit on the theory 
that, if sold piecemeal, the property 
will realize more than if sold in block 
and for cash). 

Effect on rights of parties of trans- 
fer of part see infra §§ 835-843. 

47. See infra §§ 744, 746. 

48. Paulling v. Barron, 32 Ala. 9. 
See Cooper v. Davis, 15 Conn. 556 
(holding that a sale of fixtures sev- 
ered from the mortgaged premises 
before foreclosure passed title to the 
purchaser and that it could not be 
defeated by the mortgagee); Hunter 
v. Henry, (Mo. A.) 181 SW 597 (hold- 
ing that the mortgagor in possession 
before foreclosure may lease the 
property to another, and if he leases 
for a term longer than the term of 
the mortgage and the lessee pays to 
the mortgagor the rent for the entire 
term, the mortgagee cannot recover 
under the lease from the lessee and 
without foreclosing rent due for the 
period after the mortgage term); 
Trimm cv. Marsh, 54 cN@oY. 599 s)13 
AmR 623 (holding that the interest 
of a mortgagor out of possession may 
be sold on execution, and, if the 
n ortgagee in possession becomes the 
purchaser, the mortgagor has lost his 
right to redeem); Ferguson v. Mon- 
treal, 37 Que. K. B. 399 (holding that 
an action on a mortgage suspends the 
owner's right to part with the prop- 
erty). 

49. Necessity of mortgagee’s con- 
sent to conveyance free of encum- 
brances see infra § 743. 

50. Whitney v. Heywood, 6 Cush. 
(Mass.) 82; Sammons y. Kearney 
Power, etc., Co., 77 Nebr. 580, 110 
NW 308, 8 LRANS 404. 

[a] On payment of proceeds to 
mortgagee.—Where  .the mortgage 
provides that the mortgagor may sell 
any portion of the premises and that 
the mortgagee will release the por- 
tion so sold, on the payment to him 
of the proceeds of the sale thereof, 
the agreement is conditional, and 
gives the mortgagor no power to 
divest the mortgagee’s lien on the 
premises in any other way than by 
paying over the purchase money to 
him. Whitney v. Heywood, 6 Cush. 
(Mass.) 82. 

51. See infra § 742. 

52. Middleton Sav. Bank v. Du- 
buque, 19 Iowa 467; Bartels v. Davis, 
34 Mont. 285, 85-P 1027; Frierson v. 
Blanton, 1 Baxt. (Tenn.) 272; Weeks 
Va Boynton, ot Veco 

[a] Compliance with agreement.— 
The mortgagee is entitled to a strict 
compliance, on the part of the mort- 
gagor, with the terms and conditions 
of such an agreement. Neither party 
in fact has any right to compel the 


y 
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premises to the prejudice of the mortgagee; it does 
not avoid a sale to a third person, but gives the 
mortgagee the right to proceed directly against the 
property, in the hands of the purchaser, in a pro- 
ceeding against the mortgagor alone and without no- 
tice to such purchaser.®® 

[§ 742] 3. Consent of Mortgagee—a. In General. 
A sale of the mortgaged premises does not ordinarily 
require the consent of the mortgagee,°® although an 
exception to this rule is found in the case of a mort- 
gage for support and maintenance of the mortgagee, 
where the land is deeded to secure the performance 
of services to be rendered personally by the mort- 
Further, the mortgagor and purchaser may 
cancel or eliminate a clause in the conveyance of the 
mortgaged premises making it subject to the mort- 
gage “without consulting the mortgagee or affecting 
his interests in any way," and they may arrange the 


other to act on such an arrangement 
except in the mode and subject to the 
terms agreed upon. Middleton Sav. 
Bank y. Dubuque, 19 Iowa 467. 

{[b] “During the life of this 
agreement.’—An agreement by the 
mortgagee to issue releases to pur- 
chasers of parcels of the mortgaged 
property during the lifetime of the 
defeasance agreement upon the re- 
ceipt of fifty dollars for each parcel 
released is operative during the life- 
time of the agreement only, and ter- 
minates upon the mortgagor’s default 
under the mortgage. Bartels v. 
Davis, 34 Mont. 285, 85 P 1027. 

53. See cases supra notes 50-52. 

54. Wood vy. Stevenson, 30 Wyo. 
Iialee earlys lez OBsey. 

55. New Orleans Nat. Banking 
Assoc. v. Le Breton, 120 U. S. 765, 
7 SCt 772, 30 LL. ed. 821; Avegno Vv. 
Schmidt, 113 U, S. 293, 5 SCt 487, 
28 L. ed. 976; Sample v. Elliott, 155 
La. 941, 99 S 705; Maisonneuve v. 
Martin, 155 La. 938, 99 S 704; Dodds 
v. Lanaux, 45 La. Ann. 287, 12 S 345; 
Citizens’ Bank v. Miller, 44 La. Ann. 
199, 10 S 779; Watson v. Bondurant, 
30 La. Ann. 1; Pittman v. Obercamp, 
23 La. Ann. 342; Scarborough v. Stin- 
son, 15 La. Ann. 665; Stanbrough v. 
McCall, 4 La. Ann. 324; Ducros v. 
Fortin, 8 Rob. (La.) 165; Nathan v. 
Lee, 2 Mart. N. S. (La.) 32. 

[a] Effect as to requirement of 
forced sale.—The insertion in the act 
of mortgage of the pact de non 
alienando does not invest the mort- 
gage creditor with the right to dis- 
regard the forms of law in making a 
forced alienation of the mortgage 
debtor’s property. The nonalienation 
clause Springs from the agreement of 
the parties and relieves the mortgage 
creditor of the necessity of resorting 
to the hypothecary action. Palma v. 
Abat, -21 La. Ann. 11. 

56. Denham v. Kirkpatrick, 64 Ga. 
71; Maher v. Lanfrom, 86 Ill. 513; 
Rogers v. Meyers, 68 Ill. 92; Bradley 
v. Snyder, 14 Ill. 263, 58 AmD 564; 
Milliken v. Golden, 73 Hun 212, 25 
NYS 885; Bennett v. Keehn, 57 Wis. 
582, 15 NW 776; Hodson y. Treat, 7 
Wis. 263. See McCoy v. Mt. Pleasant 
First Nat. Bank, 50 Iowa 577 (holding 
that a mortgagee is not liable in 
damages for a failure of sale of the 
land through his agent’s warning 
those present at the attempted auc- 
tion that the purchaser would buy a 
lawsuit). ~ 

[a] Remedies not affected.— 
Where the mortgagee after the sale 
is entitled to resort to all of the 
remedies to which his mortgage en- 
titles him, his right is not affected 
by the sale of the equity of redemp- 
tion to a third party. Rogers v. 
Meyers, 68 Ill. 92. 

57. Bryant v. Erskine, 55 Me. 153, 
56 Me. 569. 

58. Milliken v. Golden, 73 Hun 212, 
25 NYS 885. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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transfer so that as between themselves the grantee 
shall not take subject to the mortgage.°® Further, 
although the sale may be fraudulent as to other cred- 
itors of the mortgagor, the mortgagee cannot object 
because his rights are not affected.®° 

[§ 743] b. Transfer Free from Encumbrance.*! If 
the absolute title, free from the lien of the mort- 
gage, is to be passed to the purchaser, the mort- 
gagee must be a consenting party to the transac- 
tion,®? in the absence of any stipulation in the 
mortgage providing for such contingency.®? The 
mortgagee’s consent may be inferred from cireum- 
stances,°* particularly where he receives to his own 
use the money paid by the purchaser and applies it 
on the mortgage debt.6° The mortgagee’s mere 
knowledge of the sale or intended sale is not, how- 
ever, the equivalent of consent in such cases,°® nor 
does such knowledge bind the mortgagee to release 
his rights in the property sold.’ It is entirely com- 
petent for the parties, either in the mortgage it- 
self °° or by a separate agreement,°® or by subse- 
quent ratification,’® to grant to the mortgagor the 
right to alienate the premises free from the en- 
cumbrance on condition of his paying over to the 
mortgagee the proceeds of the sale. Nor is it nec- 
essary that such agreement be executed with the for- 
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given unconditionally, the fact that the mortgagee 
was induced to give it by certain promises of the 
mortgagor which he later fails to perform will not 
adversely affect the purchaser’s title.*? 

[§ 744] B. Operation and Effect Generally—-l. 
Liability for Debt Secured—a. Between Mortgagor 
and Mortgagee. By selling the mortgaged prem- 
ises, the mortgagor does not relieve himself from 
his personal or primary liability on the note or bond 
evidencing the mortgage debt,’* particularly where he 
has sold the property as unencumbered and has re- 
ceived the full value therefor,’* or where by his deed 
he expressly covenants that he will pay the mort- 
gage,’> or where he conveys subject to the mort- 
gage,’® even where the grantee assumes payment of 
the debt.77 The mortgagor’s release can only be 
effected by the mortgagee’s voluntary acceptance of 
the purchaser as his debtor, in place of the mort- 
gagor, and his release of the latter,’® failing which 
he retains his claim against the mortgagor * as well 
as his lien on the land,®° or claim upon the proceeds 
of the sale, if for any reason the lien has been dis- 
charged by the conveyance.®! Nor is the mortgagor’s 
liability to the mortgagee affected by the fact that 
the latter did not record his mortgage and a sale is 
made to a bona fide purchaser for value.*? 


malities required for a deed." 


59. Maher v. Lanfrom, 86 Ill. 513; 
cope v. Keehn, 57 Wis. 582, 15 NW 
76. 


60. Bradley v. Snyder, 14 Ill. 263, 
Sed ents 564; Hodson v. Treat, 7 Wis. 

63. 

61. Under terms of mortgage see 
supra § 740. 

62. Ky.—Haney v. Barney, 22 SW 
550, 15 KyL 142; Addison v. Crow, 5 
Dana 271. See Beck v. Gale, 1 Ky. 
Op. 9 (holding that a trustee in a 
deed of trust for payment of debts 
may, when the grantor in the deed 
joins in the conveyance, pass a title 
unencumbered by claims of credi- 


tors). 

Me.—Bryant v. Jackson, 59 Me. 
165. 
é Miss.—Brooks v. Kelly, 63 Miss. 
16. 


N. Y.—Title Guarantee, etc., Co. v. 
Wether, 30 Misc. 250, 63 NYS 224. 

Eng.—In re Fowler, 66 Sol. J. 595. 

See Montgomery v. Meyerstein, 186 
Cal, 459, 199 P 800 (holding that, 
under the statute, the estate of a 
trustee, under a trust deed to secure 
a debt, absolutely ceases upon the 
payment of the debt, and the only 
purpose to be served by having the 
trustee join in a conveyance of the 
property after payment of the debt 
would be to make the record title 
clear). 

[a] A junior mortgagee who does 
not consent to a sale agreed to by 
the senior mortgagee and the mort- 
gagor is not bound by it. Brooks v. 
Kelly, 63 Miss. 616. 

63. See supra § 740. 

64 Taylor v. Cole, 4 Munf. (18 
Va.) 351, 6 AmD 526; McLeod v. 
Campbell, 3 N. S. Dec. 456. 

65. McCormick vy, Digby, 8 Blackf. 
(Ind.) 99; Beall v. Barclay, 10 B. 
Mon. (Ky.) 261; Pearson v. Carr, 94 
IN CMOGT. 

“ 66. Linscott v. Weeks, 72 Me.-506; 
Walhoefer v. Hobgood, 18 Tex. Civ. 
A. 291, 44 SW 566. 

67. Wood v. Stevenson, 30 Wyo. 

alesse? 9 Doe 
; 68. See supra § 74 

69. Woodward v. Pawel 140 U. S. 
247, 11 SCt 784, 35 L. ed. 478. 

70. Sims v. Best, 140 Ark. 384, 215 


SW 519. See Yerger v. Simmons, 136 
La, 280, 67 S 3 (the holder of a 
mortgage, after ratifying the sale 


of timber on the land mortgaged, 
cannot foreclose on the timber pend- 
ing the contract, and his transferee, 
with notice, has no greater rights). 


/ 


Where consent is 


[a] Enforcement of contract of 
sale.—Offer by the mortgagee of land, 
which is the subject of a contract of 
sale, the specific performance of 
which is being sought by the pur- 
chaser, to consent to the sale, if the 
parties to the contract will pay into 
court the entire purchase price to 
the use of the mortgagee, and the ac- 
ceptance of this offer by the payment 
into court of the sum named, con- 
stitutes a ratification by the mort- 
gagee of the contract of sale, suffi- 
cent to justify a decree for its 
specific performance. Sims v. Best, 
140 Ark. 384, 215 SW 519. 

71. Woodward v. Jewell, 140 U.S. 
247, 11 SCt 784, 35 L. ed. 478. Gs 


72. Taylor v. Cole, 
Va.) 351, 6 AmD. 526. 

[a] Promise of payment frem 
another fund.—If a mortgagee per- 
mits the mortgagor to sell the prem- 
ises,, “under a promise of payment 
from another fund, the purchaser will 
hold the land discharged from the 
mortgage, although the mortgagee 
obtains nothing from such _ fund. 
Taylor v. Cole, 4 Munf. (18 Va.) 351, 
6 AmD 526. 

73. Ull.—Morganroth v. Pink, 216 
Til. A. 158; Elwell v. Hicks, 180 Ml. 
A. 554, 

Kan.—Nuzman v. Bennett, 115 Kan. 
766, 224-P 900; Anthony Inv. Co. v. 
Baw oa Wan, 198, 06lP 745: 

La.—Donaldson v. Maurin, 1 La. 29. 

Mo.—Haley v. Branham, 192 Mo, A. 
125, 180 SW 423. 

N. Y.—Wadsworth v. Lyon, 93 N. 
ads 201 45 AmR 190; Metropolitan L. 
Ins, Co. v. Stimpson, 28 App. Div. 
544, 51 NYS 226. 

Okl.—Peters v. Lindley, 88 Okl. 32, 
33, 211 P 409. 

Or.—Peterson v. Thompson, 78 Or. 
158 bp lee V2 tb2 Pro. 

Pa.—Brecht v. Bialas, 19 Pa. Dist. 
664. 

Va.—Bumegardner v. Allen, 6 Munf. 
(20 Va.) 4389. 

Eng.—In re Bustace, [1912] 1 Ch. 
561. 

“There can be no change in the 
relationship between the mortgagor 
and the mortgagee, without the 
knowledge and consent of the mort- 
gagee, which can affect the rights of 
the mortgagee. He need not look at 
all to the vendee unless he so elects; 
he need Surrender no rights against 
the vendor unless he so elects; and 
the mortgagee is entitled to proceed 
upon nonpayment against the maker 


4 Munf. 


of the note by action at law, or he 
might proceed directly against the 
mortgaged property, and his right 
cannot be affected by sale of the 
property to a third person who as- 
sumes the mortgage debt of which 
he had no knowledge and to which he 
does not consent.” Peters v. Lindley, 
supra. 

Liability as principal or surety see 
infra §§ 759, 760, 783-786. 

74. Haley v. Branham, 192 Mo. A. 
125, 180 SW 423. 

75. Corkrell v. Poe, 100 Wash. 625, 
171 P 522, 12 ALR 1524. 

[a] Extension of mortgage.— 
Where a mortgagor conveyed prem- 
ises with covenant that he would pay 
the mortgage, an extension of the 
mortgage by the mortgagee will not 
discharge the mortgagor from his 
primary liability on the theory that 
by his conveyance he had become 
only a surety for payment of the 
mortgage debt, for his covenant to 
discharge the encumbrance showed 
that he was still primarily liable. 
Corkrell v. Poe, 100 Wash. 625, 171 
P 522, 12 ALR 1524. 


76. See infra § 759. 

77. See infra § 783. 

78. See infra §§ 760, 783. 

79. Set cases supra note 73. 

80. See infra § 756. 

81. Ball v. Green, 90 Ind. 75; Mt. 


Vernon Woodberry Cotton Duck Co. 
v. Continental Trust Co., 121 Md. 163, 
88 A 1038, 974; Brown v. Stewart, 1 
Md, Ch, 87; Elliott v. Wyatt, 74 N. C. 


. 55. 


{a] Application of proceeds.—(1) 
Where the mortgage provides that 
proceeds from the sale ofthe mort- 
gaged land “shall he set apart and 
held in trust’’ and applied to the pur- 
chase of other property subject to 
the lien, the mortgagor is not en- 
titled to have the proceeds from the 
sale of land applied to the purchase 
of new machinery for the mort- 
gagor’s mill, especially where the 
mortgagor is under no obligation to 
keep the machinery in repair. Mt. 
Vernon Woodberry Cotton Duck Co. 
v. Continental Trust Co., 121 Md. 163, 
170, 88 A 108, 974. (2) Where the 
mortgagor and the mortgagee join 
in conveying the mortgaged prem- 
ises to a third person, the mortgagee 
is only entitled to receive out of the 
price the amount of the mortgage 
debt. Elliott v. Wyatt, 74 N. C. 55. 

82. Conley v. Blinebry, 29 Misc. 
371, 60 NYS 531, 
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[§ 745] b. Between Mortgagor and Purchaser.*® 
If mortgaged property is sold without any agreement 
or understanding between the mortgagor and pur- 
chaser as to the payment of the mortgage, and with- 
out any allowance for it in the purchase price, the 
purchaser-is not personally liable to the mortgagor 
A fortiori will this be so where 
the dealings of the parties disclose such to have been 
In such case the mortgagor remains 
the principal debtor and the land simply security for 
The rule is otherwise where the pur- 
‘chaser expressly or impliedly assumes the mortgage 
and agrees to pay the mortgage debt.** 

A purchaser~ of 
mortgaged property is entitled to reimbursement by 
the mortgagor if he is forced to redeem the prop- 
erty from the mortgage, where he takes the land un- 
der an agreement of the mortgagor to pay off the 


for #ts payment.*4 
their intent.*® 


the debt.®° 


Reimbursement of purchaser. 
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mortgage.*? 


mortgage debt,°® or to indemnify the purchaser 


[a] Damages for refusal to pay.— 
The owner of an unrecorded mort- 
gage may maintain an action for 
damages against the mortgagor, who 
sold the mortgaged premises to one 
who took for value and without 
knowledge of the mortgage, where 

_the mortgagor refuses to pay the 
debt secured by the mortgage out of 
the proceeds of the sale. Conley v. 
Blinebry, 29 Misc. 371, 60 NYS 531. 

83. Covenants against encum- 
brances' see Covenants § 113. 

84. U. S.—Middaugh v. Bachelder, 
33 Fed. 706. 

Iil.—Maher v. Lanfrom, 86 Ill. 513. 

Okl. = Van Eman v,. Mosing, 36 Okl. 
555, 557, 129 P 2, LRAI19I1TC 590. 

Or. —Paulson Vv. ve Surety, etc., 
Coy 70) Or. 175,.138 P83 

Eng.—In re Pncion. [1894] tmQ? 
Beals 

Liability of purchaser of land sub- 
ject to mortgage to reimburse mort- 
gagor see infra § 763. 

Personal liability of purchaser of 
land subject to mortgage see infra 

157 


85. Mills v. United Counties Bank, 
Ltd., [1912] 1 Ch. 231, 236, 

‘Tt is said that according to the 
settled law of the Court a purchaser 
of an equity of redemption is bound 
under an implied obligation, or, as it 
is sometimes put, an obligation of 
conscience, to indemnify the vendor 
against the liability on the mortgage 
debt; and in an ordinary case that is, 
I think, obviously according to jus- 
tice and common sense. If a prop- 
erty is worth 10,0001. and is subject 
to a mortgage of 50001., and the pur- 
chaser only pays the vendor 50001. 
and gets the property, it would be 
almost shocking to say that in that 
case the vendor would be liable on 
the covenant to pay the full sum of 
50001. to the first mortgagee and that 
the purchaser was under no obliga- 
tion to indemnify him. But that is 
a principle of law which must of 
course bend to the circumstances of 
the particular case. It is an impli- 
cation and not an express obligation, 
and when you have to deal with an 
implication you must, of course, have 
regard to all the circumstances of 
the case and to all the relations be- 
tween the parties as expressed in the 
purchase deed; and if you find in the 
purchase deed something to satisfy 
you that it was not the real inten- 
tion of the parties that the purchaser 
should take upon himself the lia- 
bility to indemnify the vendor against 
the mortgage, there is nothing that 
kinds the Court to adopt the ordinary 


rule.” Mills v. United Counties Bank, 
Ltd., supra. 
[a] EHnumeration of charges.— 


Where the deed of the mortgaged 
premises contains a covenant on the 
part of the grantee to indemnify his 
grantor against certain enumerated 


charges, but omits all reference to 
a second mortgage on the premises, 
and where it clearly evidences in 
other ways an intent on the part of 
the parties that the grantee shall be 
protected from all liability on ac- 
count of the second mortgage, the 
mortgagor cannot claim reimburse- 
ment from the grantee with respect 


thereto. Mills v. United Counties 
Bank, Litd., [1912] 1° Ch, 238, 
86. Wadsworth v. Lyon, 93 N. Y. 


201, 45 AmR 190; Magill v. Brown, 
20 Tex. Civ. A. 662, 50 SW 143, 642. 

87. See infra § 789. 

88. Wadsworth v. Lyon, 93 N. Y. 
201, 45 AmR 190; Seney v. Porter, 12 
Grant Ch, (Ont.) 546. See Zimple- 
man v. Veeder, 98 Ill. 613 (holding 
that a mortgagor, who in his deed to 
the purchaser has covenanted to pay 


the mortgage and who afterward at 


a pledgee’s sale of the mortgage note 
buys in the same at a sum less than 
its face value, cannot claim on fore- 
closure to be credited with the full 
amount of the note but only for the 
amount which he paid for it at the 
pledgee’s sale, and that his rights are 
not affected by the fact that at the 
trial the note was in the hands of 
the purchaser of the mortgaged 
premises); Tilton v. McLaughlan, 83 
N. J. L. 107, 84 A 1044 (holding that 
an agreement by the seller of mort- 


gaged land to pay to the purchaser, 


thereof the interest accruing on the 
mortgage up to a specified date is 
enforceable, even though the pur- 
chaser had not in fact paid such in- 
terest); Nagle v. Conard, 79 N. J. 
Eq. 124, 81 A 841 [aff 80 N. J. Ha. 
253, 86 A 1103, and 80 N. J. Eq. 252, 
87 A 1119] (holding that, where the 
owner of mortgaged land conveys it 
to. another, reserving a life estate 
and assuming payment of the inter- 
est on the mortgage executed to 
secure his bond, he was bound to pay 
both principal and interest in the first 
instance, and could not evade such 
payments for the purpose of destroy- 
ing the remainder). 

Purchase subject to mortgage see 
infra § 763. 

89. Upham v. Brooks, 28 F. Cas. 
No. 16,797, 2 Woodb. & M, 407; Mait- 
land v. McLarty, 1 Grant Ch. (Ont.) 
576. 

90. See Covenants § 113. 

91. Hubbard v. Harris, 4 Oh. Dec. 
(Reprint) 577, 2 ClevLRep 403. 

92. Guilkey v. McMullen, 1 Ky. 
Op. 472, 

93. Tully v. Bradbury, 8 Grant. 
+ (Ont.). 561) 

{al Intent of purchaser.—If the 
purchaser gives a note and purchase- 
money mortgage for the land under 
circumstances indicating an _ inten- 
tion to hold himself liable to any 
future holder thereof, regardless of 
his claims against the mortgagor on 
his agreement to pay the prior mort- 


against the mortgage,®® or under a covenant against 
encumbrancees,®® even though the purchaser has other 
security from the mortgagor for the payment of the 
mortgage debt.°+ 

Set-off of claims against liabilities. 
chaser’ s right to reimbursement based on the mort- 
eagor’s covenant to indemnify is subject to the mort- 
ecagor’s claim against the purchaser based upon a 
purchase-money mortgage.°? But the purchaser may 
be estopped from setting off his claim for reimburse- 
ment against his liability on the purchase-money 


The pur- 


[§ 746] ¢c. Between Mortgagee and Purchaser. 
The purchaser of mortgaged lands, while he is not 
permitted to do anything which will destroy or im- 
pair the value of the mortgage as security,®® is not 
personally liable to the mortgagee for the payment 
of the mortgage debt,9® unless by contract he as- 


gage, he cannot set off his claim on 
account of the prior mortgage 
against his liability on the purchase- 
money mortgage in an action of fore- 
closure brought thereon. Tully v. 
Bradbury, 8 Grant. Ch. (Ont.) 561, 
564 (‘had it been intended that the 
plaintiff should have a lien on his 
purchase money for the discharge 
of the incumbrance affecting the es- 
tate, he would have undertaken to 
discharge it, and purchased the 
equity of redemption merely, which 
would have been the prudent course. 
He would in this case probably have 
paid a little more for the estate. 
Aware of the incumbrance, and in- 
tending that it shall be discharged 
by the vendor, he nevertheless grants 
a mortgage and covenant, binding 
himself to pay the balance of the 
purchase money at stated times, and 
takes from the vendor a bond to dis- 
charge the incumbrance. This agree- 
ment indicates a clear intention to 
my mind that the balance of the pur- 
chase money should be paid irrespec- 
tive of the prior incumbrance, and 
that no lien should exist upon it for 
the discharge of that incumbrance’’). 

94. Rights of bona fide purchasers 
see supra § 463. 

95. Peo. v. Herbel, 96 Ill. 384, 

[a] Waste.—Where the chief 
value of mortgaged property consists 
in a building standing on the land, a 
purchaser of the equity of redemp- 
tion, who removes the building from 
the lot, is guilty of waste and is per- 
sonally liable for a deficiency on 
foreclosure. Edler vy. Hasche, 67 Wis. 
653, 31 NW 57.’ 

96. U. S.—Farmers’ L. & Ti Conve 
Penn Plate Glass Co., 186 U. S. 434, 
22 SCt 842, 46 L. ed. 1234 [aff 103 
Fed. 132, 43 CCA 114, 56 LRA 710]; 
Shepherd v. May, 115 U. S. 505, 6 SGt 
119, 29 L. ed: 456; In re Amsdell- 
Kirchner Brewing Co., 240 Fed. 492; 
Green v. Turner, 80 Fed. 41 Laff 86 
Fed. 837, 30 CCA 427]; Middaugh v. 
Bachelder, 33 Fed. 706. 


Ala.—Interstate Land, ete., Co. v. 
Logan, 196 Ala, 196, 72 S 36. 
Ark.—Clapp v. Halliday, 48 Ark. 


258, 2 SW 853. 

Cal.—Hopkins v. Warner, 109 Cal. 
133, 41 P 868; Hartman vy. Olvera, 54 
Cal. 61. 

Colo.—Crebbin v. Shinn, 19 Colo. A. 
302, 74 P 795, 

Conn.—Haskins v. Young, 89 Conn. 
66, 92 A 877; Hubbard v. Ensign, 46 
Conn, 576; Post v. Tradesmen’s Bank, 
28 Conn. 420. 

Ill._—Scholten v. Barber, 217 Ill. 
148, 75 NE 460; Ray v. Lobdell, 213 


Ill. 389, 72 NE 1076 fiaff 110 Tl. A® 
230]; Kramp v., Thexton, 201 Ill. A. 
508; Macfarland v. Utz, 175 Ill. A. 


525; Schmitt v. Merriman, 101 Ill. A. 

443 [aff 211 Ill. 263, 71 NE 986]; Gar- 

rett v. Peirce,:74 Ill. A. 225. 
Ind.—Union Trust Co. v. Scott, 170 


—_—*- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


R §§ 746-747] 


sumes it,®? or retains the amount of it out of the 
purchase money,®® or otherwise makes the debt his 
But the land is liable, and to relieve that 
from the encumbrance he must pay the amount due 
The rule against 


own.?? 


in equity upon the mortgage. 
personal liability of a purchaser of 


erty to the mortgagee applies as well to a purchaser 
equity of redemp- 
tion,? but not to a purchaser of a mortgage con- 
However, a mort- 
gagee may maintain assumpsit against the grantee 
of the mortgagor for the amount of taxes assessed 
on the land during the grantee’s ownership and paid 
from the proceeds of an execution sale under a 
judgment on the bond accompanying the mortgage, 
where the effect of such distribution of the fund 
is to reduce the sum which otherwise would be dis- [§ 
tributable to the mortgagor.* Where it appears that 
the mortgage debt has been paid, the transferee of 
the equity of redemption is entitled to an injunc- 
tion against the enforcement of a judgment on a 


on execution of the mortgagor’s 


taining a pact de non alienando.® 


Ind. 666, 85 NE 481; Offutt v. Cooper, 
136 Ind. 701, 36 NE 273. 

Iowa. —Fitzgerald v. Flanagan, 155 
Iowa 217, 135 NW 738, AnnCas1914C 
1104, 125 NW 995; Bristol Sav. Bank 
v. Stiger, 86 Towa 344, 53 NW 265; 
Ritchie v. McDuffie, 62 Iowa 46, 17 
NW 167; Aufricht v. Northrup, 20 
Iowa 61; Johnson v. Monell, 13 lowa 
300. 

Kan.—Holcomb v. Thompson, 50 
Kan, 598, 32 P 1091; Searing v. Ben- 
ton, 41 Kan. 758, 21 P 800. 

Ky.—Peck v. ‘Hewlett, 45 SW 104, 
20 KyL 45; Patterson y. Pope, 5 Dana 
241 

La.—Thompson v. Bell, 4 La. 447; 
Thompson v. Levy, 50 La. Ann. 751, 
23 S 913; Gauche v. Gerdes, 10 La. A. 
(Orleans) 56. 

Ma.—Commercial Bldg., etc., Assoc. 
v. Robinson, 90 Md. 615, 45 A 449, 

Mass.—Nesson v. Millen, 205 Mass. 
515, 91 NE 995; Jager v. Vollinger, 
174 Mass. 521, 55 NE 458; Lappen v. 
Gill, 129 Mass, 349; McCabe v. Swap, 
14 Allen 188; Strong v. Converse, 8 
Allen 557, 85 AmD T32°- (Pike:. V- 
Brown, 7 Cush. 133.Patchuy.-Loring, 
17 Pick. 336. 

Mich.—Gage v. Jenkinson, 58 Mich. 
169, 24 NW 815; Higman v. Stewart, 
38 Mich. 513. 

Minn.—Nelson v. Rogers, 47 Minn. 
103, 49 NW 526; Brown v. Stillman, 
43 Minn. 126, 45 NW 2, 

Mo.—National Home Bldg., etc., 
Assoc. v. Scudder-Gale Grocer Co., 82 
Mo. A, 245. 

Mont.—Mueller v. Renkes, 31 Mont. 
100, 77 P 512. 

Nebr.—Griffith v. Salleng, 54 Nebr. 
362, 74 NW 619. 

N. J.—Vreeland v. Van Blarcom, 
35 N. J. Eq. 530; Campbell v. Camp- 
bell,,.30 N. J. Ba. 415; Tichenor v. 
Doda, 4.N. J. Eq. 454; Hartshorne v. 
Hartshorne, 2N. J. Eq. 3849; Steven- 
son v. Black, 1 N. J. Eq. 338. 

N. Y.—Smith v. Cornell, 111 N. Y. 
554, 19 NE 271; Kellogg v. Ames, 41 
N. Y. 259; Remsen v. Beekman, 25 
NX 552: Burr v. Beers, 24 N. Y. 
178, 80 AmD 327; Belmont v. Coman, 
22, N. ¥. 438, 78 AmD 213; Hyde v. 
Miller, 45 App. Div. 396, 60 NYS 974; 
Stebbins v. Hall, 29 Barb. 524; 
Wandle v. Turney, 12 N. Y. Super. 
661; Miller v. Parkhurst, 9 NYSt 
759; Manhattan L. Ins. Co. v. Craw- 
ford, 9 AbbNCas 365; Reed v. Mc- 
Crum, 14 Re Mate "371; Cherry v. 
Monro, 2 Barb. Ch. 61 

N. C.—Collins v. Davis, 132 N. C. 
106, 48 SE 579. 

Oh.—Teaff v. Ross, 1 Oh, St. 469. 

Okl.—Bailey v. State, 72 Okl. 203, 
179 P 615; Van Eman v. Mosing, 36 
Okl. 555, 129 P 2, LRA1917C 590. 

Or.—Farmers’ Nat. Bank v. Gates, 
33 Or. 388, 54 P 205, 72 AmSR 724; 
Strong v. Kamm, 13 Or. YAY Ss EMS 
Waiker v. Goldsmith, 7 Or. 161. 


MORTGAGES 


gaged premises.® 


mortgaged prop- 


the principal.® 


eral. 


Pa.—Schaeffer v. Schaeffer, 182 Pa. 
598, 38 A 474; Lennox v. Brower, 160 
Pa. 191, 28 A 839; Merriman v. Moore, 
90 PaaS) Girard, Jo. ns, ete: .Co.t ve 
Stewart, 86 Pa. 89; Kostenbader v. 
Spotts, 80 Pa. 430; Metzgar’s App., 
71 Pa. 330; Crooks v. Douglass, 56 
Paz bit In.re, Lennig’sy Wst))52 Pa: 
135; Woodward’s App., 38 Pa. 322; 
Wolbert v. Lucas, 10 Pa. 73, 49 AmD 
578; Blank v. German, 5 Watts & S. 
36; Blymire v. Boistle, 6 Watts 182, 
31 AmD 458; Campbell v. Shrum, 3 
Watts 60; Mauck’s Est., 24 Pa. Dist. 
572, 41 Pa. Co. 683; Moore’s Hst., 12 
Phila. 104. 

S. C.—Hull v. Young, 29 S. CG 64, 
6 SE 938. 

S. amigo et v.Roll, 6:8. D. 621, 
62 NW 970 

Tex.—Clark v. Scott, (Civ. A.) 212 


SW 728; Rabb v. Texas Loan, etc., 
Co., (Civ. A.) 96 SW 77. 
Utah.—Clark vy. Fisk, 9 Utah 94, 


33 P 248. 

Vt.—Davis v. Hulett, 58 Vt. 90, 4 
A 139. 

Va.—Bumegardner v. Allen, 6 Munf. 
(20 Va.) 439; Davison vy. Waite, 2 
Munf. (16 Va.) 527. 

Wash.—Christopher v, Ferris, 55 
Wash, 534, 104 P 818. 

Wis. —Morgan v. South Milwaukee 
Lake View Co., 97 Wis. 275, 
872; Edler v. ‘Hasche, ‘ 
31 NW 57; Bennett v. ‘Keehn, 57 Wis. 
582, 15 NW 776; Ludington v. Harris, 
21 Wis. 239. 
yeas: .—In re Errington, L489] Gs 

Ont.—Canada Landed, ete., Inv, Co. 
\vV. Shaver, 22) Ont. A. 377; Norris v. 
Meadows, 7 Ont, A. .237; ‘Higgins Vv. 
Ontario Trusts Corp., 30 Ont. 684; 
Nichols v. Watson, 23 Grant Ch. 


606. 

See Bennett v. U. S. Land, etce., 
CO. 1 62ATIZ. USS, ATE Aa. (holding 
that the purchaser under an execu- 
tory contract for the purchase of 
mortgaged property is not a nec- 
essary party to foreclosure proceed- 
ings). : 

{a] A personal judgment for de- 
ficiency cannot be rendered against 
a defendant who purchased part of 
the property but never assumed any 
personal liability for the debt. Hull 
v. Young, 29 S. C. 64, 6 SE 938. 

97. See infra § 805. 

98 See infra § 


99. See infra § 807. 

1. See infra § 748 

2. Rogers v. Meyers, 68 Ill. 92. 

3. Carter v. Caldwell, 15 La, 471; 
tts agentes v. McCall, 15 La. Ann. 
32 

4 Republic Bldg., ete., Assoc, v. 
Webb, 12 Pa. Super. 545. 

5. Worthington y. Bicknell, 2 


Harr. & J. (Md.) 58. 
6 Woodward v. Jewell, 140 U. S. 
247, 11,SCt 784, 85 L. ed. 478. 


fic.) 711 


bond given by him for the sum alleged by the mort- 
gagee to be due to secure the release of the mort- 


Application of purchase money to mortgage debt. 
The purchaser is under no obligation to the mort- 
gagee to see that the money he pays to the mort- 
gagor for the property is used by the latter to reduce 
the mortgage debt.® 

Extension of time of payment. A promise by the 
mortgagee, whether verbal or written, to extend the 
time of payment on the mortgage, whereby the pur- 
chaser 1s induced to take the land, is binding.’ 
an agreement by the purchaser, in consideration of 
the extension, to pay the interest on the note, does 
not create a personal liability on his part to pay 


But 


747| 2. Title and Rights Conveyed—a. In Gen- 
Usually the purchaser of mortgaged property 
succeeds to all the rights, titles, and equities of his 
grantor,® including the right to sell and convey the 
premises to others,?° the right to require from the 


7. Cary v. Cary, 9 Kulp (Pa.) 354. 
Effect of extension of time of pay- 
ment on mortgagor’s liability see 
infra §§ 761, 786, 
Ls Macfarland v. Utz, 175 Ill. A. 


9. Ark.—Heffington v. Sturgis, 132 
SW 920. 
Cal.—Houghton vy. Allen, 2 Cal. 


Unrep. Cas. 780, 14 P 641. 

Colo.— Brewer v. Harrison, 27 Colo, 
349, 62 P 224. 

Conn.—Lounsbury v. Norton, 59 
Conn. 170, 22 A 1538. 

Tll.—Meacham v. Steele, ie Ill. 235; 


Robbins v. Arnold, 11 Ill. A. 434. 
Sean —_Winight. tv Crump ae25. kad: 
Ky.—Hynes v. Rogers, Litt. Sel. 


Cas. 229. 
Mass.—Stone vy. Lane, 10 Allen 74. 


tof Mee v. Theiss, 208 SW 
S. C.—State Bank v, Campbell, 23 


S. C. Ha. 179. 

Wis.—Bennett v. Keehn, 67 Wis. 
154, 29 NW 207, 30 NW 112. 

N. S.—Stephéns v. Twining, 3 N. 
S. Dec. 445. 

See State Mut. Bldg., etc., 
v. Millville Impr. Co., 74 N. J. Eq 
Tal, 70 A. 300 aff I765N. Sackiat 336, 
15 A 1101] (holding that a purchaser, 
who agrees, as part of the considera~ 
tion, to take title subject to encum- 
brances, among which were certain 
taxes, cannot set up an adverse tax 


title to defeat the lien of sucn 
taxes). 
[a] Sale by trustee under trust 


deed.— Where a trust deed of land is 
given to secure payment of an in- 
debtedness, and then the grantor con- 
veys a part of the land to another, 
the purchaser may require the trusteé 
to execute the trust and to sell first 
the land which is primarily liable for 


ie debt.. Meacham y. Steele, 93 Ill. 
[b] Defenses.—(1) A grantee may 


set up as a defense to an action, 
brought by the mortgagee to enforce 
a contract entered into with the’ 
mortgagor to plant and cultivate fruit 
trees on the mortgaged property, that 
the mortgagee had broken his con- 
tract, a defense available to his 
grantor. Heffington Vv. Sturgis, 
(Ark.) 1832 SW 920. (2) A purchaser 
of land subject to mortgage, who 
pays its full price without deductions 
on account of the mortgage, may set 
up the fraudulent alteration of the 
mortgage note in an action brought 


thereon. Bacon v. Theiss, (Mo.) 208 
SW 254. 
10. See Burks v. Yorkshire Guar- 


antee, etc., Corp., 108 Ga. 783, 33 SE 
711 (holding that the grantee cannot 
convey title to another after judg- 
ment of foreclosure has been entered 
against him and his grantor, the 
original mortgagor), 


712. [41 0.3. 


mortgagee releases of portions of the property, on 
complying with the conditions therefor fixed in the 


mortgage,’! the right to negotiate 


the time of payment,!* and the right to redeem from 
the mortgage,!® on payment unconditionally of the 
entire amount due,'? even though he has not been 
made a party to the foreclosure sale.'® 
ownership of the note in a 
suit to foreclose the mortgage, where he has not 
assumed the payment of the mortgage.'® 

Since the right of a pur- 


not question plaintiff’s 


Action to confirm title. 


11. Weir v. Iron Springs Co., 27 
Colo. 385, 61. P 619; Smith v.. Black, 
9 Colo. A. 64, 47 P 394; Gammel v. 
Goode, 103 Iowa 301, 72 NW 581. 
See Union Trust Co. v. Hutzus, 258 
Pa. 479, 102 A 170 (holding that, un- 
der a blanket mortgage on a number 
of lots giving the mortgagor the right 
to have them released from the lien 
on payment of certain sums per front 
foot, the owner of lots which had 
not been released was not to be sub- 
jected, on foreclosure, to a higher 
charge than the amount due com- 
puted on the front foot price). 

[a] Payment of proportionate 
part of debt.—Where several lots 
were covered by a mortgage which 
provided for their release, lot by lot, 
as a stipulated sum was paid on 
each, a purchaser of the property 
with notice of the mortgage is not 
entitled to a decree compelling the 
creditor to release the lots purchased, 
in the absence of proof of payment 
or of an unconditional tender of the 
due proportion of the debt secured. 


12. Veerhoff v. Miller, 30 App. Div. 

14. See XXIV in 42 C. J. 
sol, 161 Mo. 270, 61 SW 811. 

17. Walker v. Warner, 179 Ill. 
Co. v. Shaw, 18 F. Cas. No. 10,556, 5 
34 AmD 757. 

Land, etc., 

Conn.—Mead v. Fitzpatrick, 
Kruse yv. Scripps, 11 Ill. 98; Willis 
781, 20 KyL 1573. 

3 Rob. 5; Gauche 

Nebr.—Arlington Mill, ete., Co. v. 
619, 187 NYS 507. 

12 

Ont.—Miller v. Hamlin, 2 Ont. 103. 
mortgagee’s rights were unaffected 
mortgage, and that the binding force 
chasers of the lots, was destroyed by 
a grantee took the land subject to 
the benefit of a release from such 

[a] A purchaser at public sale of 
the amount of which constitutes part 


Smith v. Black, 9 Colo. A. 64, 47 P 
394. 
355, 51 NYS 1048. 

13. See XXIV in 42 C. J. 

15. See XXIV in 42 C. J. 

16. Westminster College v. Peir- 

Estcppel of purchaser to contest 
mortgage see infra §§ 830-833. v3 
53 NE 594, 70 AmSR 85. ; 

18. U. S.—Oregon, etc., Trust Inv. 
Sawy. 336. 

Ala.—Cullum y. Emanuel, 1 Ala. 23, 

Ariz.—Bennett v. U. S. 
CoplerAriz, 138 14tie T27. i 

7 
Conn. 521) 51) A 515: 

Ill.— Dunlap v. Wilson, 32 Tll. 517; 
v. Henderson, 5 Ill. 18, 38 AmD 120. 

Ky.—Morrison v. Hampton, 49 SW 

La.—Field’s Succ., 

v. Gerdes, 10 La. A. (Orleans) 56. 
Yates, 57 Nebr. 286, 77 NW 677. 

N. Y.—Newton v. Evers, 77 Misc. 

Philippine. —Bischoff vy. Pomar, 
Philippine 690. 

See Boyd v. Park Realty Corp., 137 
Md. 36, 111 A 129 (holding that a 
by restrictions placed by the mort- 
‘gagor in deeds of lots subject to the 
of such restrictions, if valid before 
the foreclosure as between the pur- 
the foreclosure sale); Jared v. Clem- 
ents, [1903] 1 Ch. 428 (holding that 
an equitable charge of which he had 
notice and that he could not claim 
charge which had been fraudulently 
obtained). 
mortgaged premises takes the prop- 
erty subject to previous mortgages, 
of the price. Alling v. Beamis, 15 
La. 385. 


For later cases, developments and changes in the law see cumulaittive Annotations, same title, 
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an extension of 


eral, 
But he can- 


, » 19 
grantor. 


[b] A merely 
that he was to get the title free from 
the mortgage or that the mortgage 
was ineffective is not a defense. Ar- 
lington Mill, ete., Co. v. Yates, 957 
Nebr, (268. 20% INIW? «60a; see anken sve 
Harvey, (N. J. Ch.) 36 A 681. 

[ec] The bar of the claim against 
the estate of the deceased mortgagor 
by a noneclaim statute does not pre- 
vent foreclosure against a purchaser 
if the statute of limitations has not 
run as to him. Fitzgerald v. Flana- 
gan, 155 Iowa 217, 185 NW 738, Ann 
Cas1914C 1104. 

Bona fide 
§ 463. 

F Sale subject to mortgage see infra 

756. 

19. U. S.—Warner v. Grayson, 200 
Us S. 257, 26 SCt 240, 50 L. ed..4705 
Wright v. Phipps, 98 Fed. 1007, 38 
CCAMI02Z Ue (Savieling § etc, Re Cos 
95 Fed. 551, 37 CCA 156. See Stearns 
Lighting, “ete: Co. -vi ‘Central Trust 
Co., 223 Fed. 962, 139 CCA 442 (hold- 
ing that rights under a mortgage of 
a leasehold recorded as a mortgage 
of real estate are not affected by the 
sale of a lien appurtenant to the 
leasehold or by forfeiture of the 


purchaser see supra 


lease). 
Ala.—Tidwell v. Wittmeier, 150 
Ala. 258, 43 S' 782. 


Ark.—Deming Iny. Co. v. Judsonia 
Bank, 278 SW 634. 

Cal.—McCoy v. Buckley, 11 Cal. A. 
241, 104 P 705. 

Colo.—Mihoover v. Walker, 63 Colo. 
22, 164 P 504; Miller v. Williams, 27 
Colo. 34, 59 P 740. 

Conn.—Greist v. Gowdy, 81 Conn. 
S515 7d VAN 555: 

Ga.—Cook v. Georgia Fertilizer, 
ete., Co,, 154 Ga. 41, 13 %SHL45; 

Tll.——Medley v. Elliott, 62 Wl. 532; 
Fetrow v. Merriwether, 53 Ill. 275; 
Wright v. Jacksonville Ben. Bldg. 
Assoc., 48 Ill. A, 505. See Collins v. 
Carlile, 13 Ill. 254 (mortgage to se- 
cure future advances). 


ya ae eepmee hts. 9 v. Walker, 69 Ind. 
Iowa.—Berry v. Krittenbrink, 192 

Iowa 1324, 186 NW 428. 
La.—Louisiana, ete, R. Co. v. 

Louisiana R:, ete., 'Co:, 125 Wa, 756, 


51S 712. 

Miss.—Stewart v. Raymond R. Co., 
15 Miss. 568. 

Mo.—Kelly v. Staed, 186 Mo. 430, 37 
SW 1110, 58 AmSR 648; Pickett v. 
Jones, 63 Mo, 195. 

N. J.—Peterson v. Reid, 80 N. J. 
Eq. 450, 85 A 250. 

N. Y/—McConihe v. Fales, 107 N. 
Y. 404, 14 NE 285; Stoddard v. Whit- 
ing, 46 ON One ee Van Alstine v. Mat- 
thews, 171 App. Div. 825, 157 NYS 
706; Veerhoff v. Miller, 30 App. Div. 
355, 51 NYS 1048. See Boies v. Ben- 


ham; 1270 NP Yo 620, (28 NE I65%, 914 
LRA 55 (holding that, when a pur- 
chaser of land gives a_ purchase- 


money mortgage to the grantor for 
part of the purchase price and 
another mortgage to a third person 
to secure the payment of a loan of 
money used by him to pay the bal- 
ance of the purchase price, the holder 
of the latter mortgage takes merely 
his grantor’s title to the land sub- 
ject to the purchase-money mortgage, 
and that the latter is entitled to 
priority of payment). 
Philippine.—Bischoff v. Pomar, 12 


[§§ 747-748 


chaser from the mortgagor to redeem from the fore- 
closure sale can be enforced only in equity, he cannot, 
bring an action at law to confirm and establish a 
fee-simple title.” 

[§ 748] b. Subordination to Mortgage—(1) In Gen- 
A mortgage on land is not extinguished, nor 
its lien divested, by a sale of the premises to a 
purchaser who has notice of the mortgage;'® but on 
the contrary his title is taken subject to the mort- 
gage, and is no better or stronger than that of his 
He, however, succeeds to the rights and 
erroneous belief) Philippine 690. 


Porto Rico.—Bianchi y. Pierazzi, 25 
Porto Rico 587. 

S. C.—Team v. Baum, 47 S. C. 410, 
25 SE 275, 58 AmSR 893; McClure vy. 
Mounce, 13 S. CC. L. 423; Bryce v. 
Bowers, 32 S. C. Eq. 41. 

Tex.—Price Oil Mill Co. v. Madi- 
sonville Oil Mill, ete., Co., (Civ. A.) 
214 SW 708. 

Vt.—Oakman v. Walker, 69 Vt. 344, 
38 A 63; Ellithorp v. Dewing, 1 D. 
Chipm. 141. 

Va.—Van Nostrand & Co., Ine. v. 
Virginia Zinc, etce., Corp., 126 Va. 131, 
101 SE 65; Ruffners v. Lewis, 7 Leigh 
(34 Va.) 720, 30: AmD 513: 

W. Va.—Camden v. Alkire, 24 W. 
Va. 674. 


Can.—Utterson Lumber Co. v. 
Rennie, 21 Can. S, C. 218 
See State Finance Co. v. Moore, 


103 Wash, 298, 174 P 22 (holding that 
grantees of mortgaged premises can- 
not object that an assignee of the 
note and mortgage has no capacity 
to sue in an action to foreclose, in- 
asmuch as such grantees are entitled 
to all the defenses in such action that 
they would have against the mort- 
gagee and the judgment would bind 
the mortgagee as well as the as- 
signee). 

[a] Presumption of payment.— 
Where a mortgage has been duly 
registered, a subsequent purchaser 
will not be protected by presumptions 
of payment arising from lapse of 
time, where the mortgagor himself 
is not so protected. Bryce v. Bowers, 
32 S. C. Eq. 41. 

[b] Maturity clause.—A pur- 
chaser of land subject to a mortgage 
and chargeable with notice as to its 
character is bound by a _ provision 
in the mortgage that all the install- 
ments should mature on a sale of the 
land by the mortgagor. Tidwell v. 
Wittmeier, 150 Ala. 253, 43 S 782. 

[ec] Rectification of mortgage.—A 
grantee of mortgaged property with 
notice of the mortgage takes subject 
to the mortgagee’s right to have the 
mortgage deed rectified to include a 
piece of property really covered by 
the mortgage but omitted from the 
deed by mistake. Utterson Lumber 
Co, v. Rennie, 21 Can. S. ©, 218; 

{d] Waiver of mortgagee’s breach. 
—Where a mortgagee covenanted to 
fill land conveyed, and, after partial 
breach of the covenant, assigned the 
mortgage, and subsequently the 
owner of the equity waived the dam- 
ages and extended the time for per- 
formance, and then conveyed the land 
subject to the mortgage, the grantee 
of the mortgagor is bound by his 
grantor’s waiver and cannot claim a 
deduction for breach of the covenant. 
Peterson v. Reid, 80 N. J. Eq. 450, 85 
A 250. 


fe] Fraud of mortgagor.—A pur- 
chaser of mortgaged property with 
notice of the mortgage is not entitled 
to the property freed of the encum- 
brance because of a satisfaction piece 
given by the mortgagee to the mort- 
gagor, through the fraud of the 
mortgagor. Van Alstine v. Matthews, 
171 App. Div. 825, 157 NYS 706: 

{f] Other liens.—A grantee otf 
mortgaged property who redeems the 
land sold on foreclosure acquires 
merely the rights which his grantor 
would have had if he had redeemed 
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equities of his grantor growing out of the mort- 
gage,”° his rights thereunder being limited in their 
application to the land which he has purchased.?4 
Covenants and special agreements. 
granting to the mortgagee certain exclusive benefits 
from the business carried on on the premises are 
binding upon the mortgagor’s grantee, where they 
are construed as securing such benefits from the 
business rather than from any personal undertaking 
of the covenantor,?? and where the intention of the 
parties to this effect is established, the use of the 
words ‘‘successors and assigns’’ is not essential.?* 
But it has been held that a grantee does not take 
subject to an agreement between the mortgagor and 
mortgagee establishing the relationship of landlord 
and tenant between them and giving to the mort- 
gagee the right to distrain for arrears of interest, 
or to dispossess by summary process.*4 : 
The purchaser’s pos- 
session under his deed is in subordination to the 


Possession by purchaser. 


the property. He takes the estate 
free of the lien which was foreclosed 
but subject to all others. Mihoover 
v. Walker, 63 Colo. 22, 164 P 504. 
[g] Grant of right of way.— 
Where a vendee of land gives a mort- 
gage to secure the price, and there- 
after grants a right of way over the 
land to a railroad company, such 
right of way is subject to the mort- 


gage. Stewart v. Raymond R. Co., 15 
Miss. 568. 
{h] Prior sale contract.—One who 


accepts a warranty deed reciting that 
it is made subject to a deed of trust 
executed on the same date takes the 
Jand subject to the trust deed, al- 
though he is in possession under a 
prior unrecorded land contract. West- 
minster College v. Piersol, 161 Mo. 
270, 61 SW 811. 

[i] In scire facias on a mortgage 
(1) it is no defense for a terre- 
tenant that the mortgagor had title 
to only a part of the land described 
in the mortgage (Faucett v. Harris, 
185 Pa. 164, 39 A 842); (2) nor that 
the mortgagor’s negotiable notes for 
the mortgage debt are still outstand- 
ing y( Brown _v., Scott, 51 «Pay 357). 

{i] That the mortgagor gave a 
second mortgage which is unpaid is 
no defense to the purchaser of the 
equity. Williams v. Morse, (N. S.) 
20 CanLTOccNotes 418. 

20. Ala.—Hooper v. Reed, 211 Ala, 
451, 100 S 875. 

Bore one ton v. Sturgis, 132 SwW 
920. 

Md.—Diggs v. Fidelity, etc., Co., 
112 Md. 50, 75 A 517, 20 AnnCas 1274. 

N. Y.—Judson v. Dada, 79 N. Y. 
373; Hartley v. Tatham, 2 Abb. Dec. 
333, 1 Keyes 222 [mod 24 N. Y. Super. 
246, 26 HowPr 158]. 

49 Tex. 


Tex.—Kelsey v. Collins, 
Civ. A. 230, 108 SW 793. 

fa] Right to exchange securities. 
—Where a mortgagor under the 
terms of the trust deed has a right 
to buy up prior lien bonds and to 
tender them to the trustee and re- 
ceive in exchange new bonds issued 
under the trust deed, such right ac- 
crues to any subsequent owner of the 
mertgaged property. Diggs v. Fi- 
delity, etc., Co., 112 Md. 50, 75 A 517, 
20 AnnCas 1274. 

[b] Defenses.—(1) A purchaser 
of the equity of redemption may 
plead such defenses to the mortgage 
as could be made by the mortgagor. 
Hightower v. Blakely First Nat. 
Bank, 148 Ga. 148, 95 SE 993; Taylor 
VeacAdams, Saal) 570.0 Se NE 83is 
Creech v. Abner, 106 Ky. 239, 50 SW 
58, 20 KyL 1812; McDonough sv. 
Zacharie, 3 La. 313; Eby v. Ryan, 22 
Nebr. 470, 35 NW 225; De Watteville 
v. Sims, 44 Okl. 708, 146 P 224, 227 
[cit Cyc]; Brunswick Realty Co. v. 
University Inv. Co., 43 Utah 75, 134 
P 608; State Finance Co. v. Moore, 
103° Wash. 298, 174 P 22.. (2) Where 
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Covenants 


the mortgagee.”° 


the grantee of mortgaged property 
assumed the liability and responsi- 
bility of the grantor under a contract 
to plant and cultivate fruit trees 
furnished by the mortgagee, the 
grantee could avail himself of the 
defense, open to his grantor, of 
breach of the contract by the mort- 


gagee. Heffington v. Sturgis, (Ark.) 
132 SW 920. 
[ec] Right to redeem.—If the 


mortgagor, having given an absolute 
deed, in fact a mortgage, assigns his 
equity of redemption, the assignee 
succeeds to the right to be invested 
with the legal title on payment of 
the mortgage debt. Hooper v. Reed, 
211 Ala. 451, 100 S 875. 

[d] Payment (1) is 
available to the purchaser of the 
premises. McAuliffe v. Reuter, 166 
Tll. 491, 46 NE 1087; Russell v. Kin- 
ney, 1 Sandf. Ch. (N. Y.) 34. (2) The 
grantee of the mortgagor is entitled 
to the benefit of payments made by 
a predecessor in title on the mort- 
gage debt. Hartley v. Tatham, 2 Abb. 
Dec. 333, 1 Keyes 222 [mod 24 N. Y. 
Super. 246, 26 HowPr 158]. 

[e] Extension of time of pay- 
ment.—A grantee is entitled to the 
benefit of an extension of time of 
payment of a mortgage on the land 
conveyed, made to the grantor, al- 
though ignorant of the extension, and 
may recover back money paid to the 
mortgagee under the mistaken im- 
pression that no extension had been 
made. Kelsey v. Collins, 49 Tex. Civ. 
A. 230, 108 SW 793. 

{f] Agreement to pay deficiency. 
—Where the owner of certain prem- 
ises subject to a mortgage then on 
record sells a part to others, agree- 
ing to pay to the grantees a _ stipu- 
lated price per acre for any deficiency 
in the stated number of acres, and 
the grantees agree as the purchase 
price of the land to assume and pay 
the whole mortgage, and it is subse- 
quently ascertained that there is a 
deficiency in the number of acres, and 
the grantor executes an instrument 
to the grantees agreeing to pay the 
amount of such deficiency on the 
mortgage, and thereafter the grantor 
conveys to a third person the residue, 
the subsequent grantees of the resi- 
due cannot derive through the grantor 
any other or greater equity than the 
grantor possessed at the time of the 
conveyance to the subsequent gran- 
tees. Judson v. Dada, 79 N. Y. 373. 

215 §Rine? Bluifi, sretexy “RR: .-Co./ev. 
James, 54 Ark. 81, 15 SW 15. 

[a] Bxtent of right of redemption. 
—A vendee of a parcel of land, which 
is subject to a mortgage covering also 
other parcels of land, succeeds to the 
mortgagor’s rights only in the parcel 
purchased, and he cannot redeem the 
unalienated parcels from the mort- 
gagee- Pine Bluff, etc, R. Co. v. 
James, 54 Ark. 81, 15 SW 15. 


a defense 
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title of the mortgagee, to the same extent as that of 
his grantor, and cannot become such an adverse pos- 
session aS may ripen into a title under the statute 
of limitations, until there is an open assertion of 
a distinct and hostile title with the knowledge of 


[§ 749] (2) Persons within the Rule. The rule that 
a purchaser of mortgaged property takes title sub- 
ject to the mortgage applies as well to a lessee of 
land subject to a mortgage of which he has notice, 
who subsequently becomes the owner in fee of the 
reversion;2® to a purchaser from one who is in 
possession of mortgaged land under an executory 
contract of sale;?7 to a grantee who takes title from 
one who has assumed the payment of the mortgage 
debt with notice of the assumption agreement, the 
grantee in such case taking subject to equities exist- 
ing against his immediate grantor growing out of the 
assumption agreement ;”° to a grantee of land subject 
to a mortgage containing a pact de non alienando;*® 


22. John Bros. Abergarw Brewery 
Co. v. Holmes, [1900] 1 Ch. 188 (a 
covenant in the mortgage providing 
for the purchase of certain supplies 
to be used in the business carried on 
on the mortgaged premises from the 
mortgagee exclusively). 

Agreements restricting certain 
business dealings of covenantor to 
captieee exclusively see Contracts 

429. 

23. John Bros. Abergarw Brewery 
Co. v. Holmes, [1900] 1 Ch. 188. 

24 Chalmers v. Freedman, 18 
Man, 523, 10 WestLR 434. 

25. Smith v. Gillam, 80 Ala. 296; 
Foster v. Goree, 5 Ala. 424; Alsup v. 
Stewart, 194 Ill. 595, 62 NE 795, 88 
AmSR 169; Harding v. Durand, 36 Ill. 
A. 238; Co-operative Bldg. Bank v. 
Hawkins, 30 R. I. 171, 73 A 617; Doyle 
v.. Mellen, 15 R. I. 523, 8 A 709, See 
Bennett v.: U, S. Land, ete., Co., 16 
Ariz. 138, 141 P 717 (holding that a 
purchaser of property subject to 
mortgage under an executory con- 
tract of sale, who is in possession 
of the land under a special agreement 
to hold possession for and in behalf 
of the mortgagor and in subordina- 
tion to the title of the mortgagee, is 
not entitled to be made a party to 
the foreclosure proceedings, and can- 
not contest the title of the purchaser 
at the foreclosure sale on the ground 
that he was not made a party to these 
proceedings). 

[a] After foreclosure sale.—lIf, 
after a sale under the mortgage, the 
purchaser of the mortgaged land is 
allowed by the foreclosure purchaser 
to remain in possession, such posses- 
sion is not of itself adverse, for the 
mortgagor and his assigns hold in 
privity with the mortgagee and in 
subordination to his rights. Doyle 
v. Mellen, 15 R.-I. 523, 8 A 709. 

26. Building, etc., Assoc. v. Mc- 
Kenzie, 28 Ont. 316 [app dism 24 Ont. 
A. 599 (app dism 28 Can. S. C. 407) ]. 
ee Stoddard v. Whiting, 46 N. Y. 

28. Hendricks v. Brooks, 80 Kan. 
1, 101 P 622, 133 AmSR 186. 

[a] Limitation of action,—The 
lien of the mortgage on land which 
has been conveyed by the mortgagor 
to one who assumes the payment of 
the mortgage debt and then conveyed 
by such grantee to another subsists 
against the land so long as an action 
may be maintained by the mortgagee 
on the assumption contract against 
the present owner’s immediate gran- 
tor. Hendricks v. Brooks, 80 Kan. 
1, 101).P 622; 133 AmSR+ 186. 

29. Stanbrough v. McCall, 4 La. 
Ann. 324; Haley v. Dubois, 10 Rob. 
(La.) 54. 

[a] Pact de non  alienando.— 
Where a mortgage contains the 
stipulation known as the pact de non 
alienando, one who subsequently 
purchases the property from the 
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and to a purchaser of land with notice of the fact 
that an earlier deed in the chain of title, although 
absolute in form, was in reality intended as a secu- 
rity in the nature of a mortgage.*° 

[§ 750] c. Subsequent Acts or Agreements of 
The rights of the pur- 
‘chaser, fixed at the time of the conveyance to him,?* 
cannot be diminished or impaired, without his con- 
sent,°? by any subsequent act or concession on the 
part of the mortgagor,** or by any subsequent agree- 
ment between the original parties.*+ 
right to object, however, to agreements or arrange- 
ments which do not affect his rights.*° 
The purchaser of mort- 
gaged premises will be entitled, as against the mort- 
gagee, to recover or retain the possession only in case 
his vendor would have been so entitled.*® As against 
the mortgagor, he may recover the possession by an 
appropriate action,®” unless the rights of others in- 
If the property is in the possession of 


Mortgagor and Mortgagee. 


[§ 751] d. Possession. 


tervene.*8 


mortgagor cannot claim to be in any 
better condition than his vendor, and 
cannot plead any exception which the 
Jatter could not, any alienation in 
violation of the pact being null as to 
the creditor. Stanbrough v. McCall, 
4 La. Ann. 324; Haley v. Dubois, 10 
Rob. (La.) 54. 

30. Howat v. Howat, 101 Ill. A. 
158; McLemore v. Bickerstaff, (Tex. 
Giv. -A:) 179.SW 536. See Porter v. 
Millet, 9 Mass. 101 (holding that, 
where a mortgage is created by an 
absolute deed and a bond of defeas- 
ance, the assignment of the bond 
does not operate as a conveyance of 
the equity of redemption). 


31. White v. Krutz, 37 Wash. 34, 
79 P 495. 
{a] Extension of payment.—A 


mortgagor who still retains his own- 
ership of the mortgaged property 
may make a valid contract of exten- 
sion of the original mortgage, which 
will be binding upon a subsequent 
grantee, whether he takes with or 
without. notice of such extension. 
White v. Krutz, 37 Wash. 34, 79 P 495. 

32. Pool v. Horton, 45 Mich. 404, 
8 NW 59; Colonial Inv., etc., Co, v. 
King, 5 Terr. L. 371. 

[a] Substitution of new mortgage. 
—Where, after a sale of the equity 
of redemption to several grantees, 
the mortgagor gives a new mortgage 
in place of the original one, for the 
purpose of correcting an error of 
description, the interest of any 
grantee who gives his express con- 
sent to the execution of the new 
mortgage will be bound’by it, but not 
so as to a grantee who does not con- 


sent. Pool v. Horton, 45 Mich. 404, 
8 NW 59. P 
33. Klauber v. Vigneron, 3. Cal. 


Unrep. Cas. 795, 32 P 248; Brolasky 


‘vy, Miller, 9 N. J. Hq. 807. 
i 34, Dak.—Grand Haven First Nat. 


Bank v. Honeyman, 6 Dak. 275, 42 


W 771. 
a ee coverion vy. Archinard, 5 Mart. 
ING Se e200r 

Mo.—McGready v. McGready, 17 
Mo. 597. 


N. H.—Johnson v. Elliot, 26 N. H. 


st. C.—Ballard v. Williams, 95 N. C. 
126. 

35. Mobile, etc., R. Co. v. Talman, 
15 Ala. 472; ‘Sullivan v. Ramsey, 
(Tex. Civ. A.) 155 SW 580. 

[a] Adjustment of rights as be- 
tween several mortgagees.—Where 
the purchaser takes the property sub- 
ject to two different mortgages, he 
is not concerned as to the order in 
which they shall rank, and therefore 
has no right to object to an arrange- 
ment by which the senior mortgagee 
yields his priority of lien to the 
junior. Mobile, etc., R. Co. v. Talman, 
15 Ala. 472. 
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a tenant under a valid lease previously made by the 
mortgagor, the purchaser cannot recover possession 
until the end of the term.*® 


If the mortgagee is 


lawfully in possession, under an arrangement with 


He has no 


security.*% 


{b] Agreement in fraud of credi- 
tors.—The rights of a purchaser of 
the equity of redemption for a valu- 
able consideration from the mort- 
gagor are not affected by any ille- 
gality in an agreement theretofore 
made by the mortgagor with a credi- 
tor to convey his property to a 
creditor, who agreed to pay the sur- 
plus after paying the debts to mort- 
gagor’s wife. Sullivan v. Ramsey, 
(Tex. Civ. A.) 155 SW 580. 
rane Fla.—Pasco v. Gamble, 15 Fla. 
eigen skates v. Merriwether, 53 Ill. 


Mass.—Stebbins v. Miller, 12 Allen 


59 

aay aap ere v. Baird, 40 Miss. 
ret C.—Wellborn v. Finley, 52 N. C. 

Ont.—Doe v. Cumberland, 7 U. C. 
Q. B. 494. 

See Warner v. Pate, 5 Vt. 166 (hold- 
ing that one who has accepted a con- 
veyance of mortgaged premises after 
the law day has expired, and who 
exercises acts of ownership, exclud- 
ing the mortgagee, is liable in an 
action of ejectment by the mortgagee 
for mesne profits, if the land remains 
unredeemed). 

Right to possession as between 
mortgagor and mortgagee see supra 
§§ 573-590. 

87. Porter v. Millet, 9 Mass. 101. 

38. See cases infra this section. 

39. Johnson v. Dopkins, 3 Cal. 391. 

Rights of lessee asi against grantee 
of reversion generally see Landlord 
and Tenant § 544. 

40. Clark v. Missouri, ete, Trust 
Co., 59 Nebr. 53, 80 NW 257; Morton 
v. Covell, 10 Nebr. 423, 6 NW 477; 
Ruckman v. Astor, 9 Paige (N. Y.) 
517; Weathersbee v. Goodwin, 175 N. 
C. 234, 95 SE 491. ° 


41. Weathersbee v. Goodwin, 
Supra. 
{a] Agreement to develop land.— 


In ejectment by the grantees of the 
mortgagors against the assignees of 
the mortgagees plaintiffs’ evidence 
that the mortgagee had agreed to 
build houses on the land, collect rents 
therefrom to pay the mortgage and 
expenses, then remove the houses and 
release the premises to the mortgagor 
is immaterial, where plaintiffs did 
not show that the mortgage had been 
paid. Weathersbee v. Goodwin, 175 
N. C. 234, 95 SE 491. 


42. U. S—Commercial Bank  v. 
Sandford, 103 Fed. 98. 
Ala.—Lovelace v. Webb, 62 Ala. 


O71. See Wootten v. Vaughn, 202 
Ala. 684, 81 S 660 (right of purchaser 
as against vendor who agreed to 
prevent a foreclosure on the property 
but who failed to do so and later him- 
self became the purchaser at the 


the mortgagor, the purchaser cannot oust him with- 
out redemption from the mortgage,*® regardless of 
whether or not the mortgagee has broken his con- 
tract with the mortgagor.*! 

[§ 752] e. Rents and Profits. 
ordinarily entitled to all rents of the property accru- 
ing after the date of his purchase,*? unless they are 

.expressly pledged in the mortgage as part of the 
A purchaser, entitled to the rents and 
profits, may have an account of them as against a 
mortgagee lawfully in possession.*4 

[§ 753] f. Alterations and Improvements. 
chaser of land subject to a mortgage may make any 
changes or alterations he pleases in the buildings on’ 
the premises, provided they do not impair the value 
or diminish the security of the mortgage,*® but such 


The purchaser is 


A pur- 


foreclosure sale). 

Cal.—Dewey v. Latson, 6 Cal. 609. 

Ill.— Wickett v. Hastings, 209 Ill. 
A. 305. 

Me.—Fox v. Harding, 21 Me. 104. 

Nebr.—Attwood v. Warner, 92 
Nebr. 370, 138 NW 605. 

N. Y.—Argall v. Pitts; -78 N. Y. 239} 
See Iroquois Brewing Co. v. Scara- 
bello, 175 NYS 704 (holding that a 
grantee of mortgaged premises taking 
subject to the mortgage, but not as- 
Suming it, is entitled to rents accru- 
ing before the receiver’s appointment 
in foreclosure proceedings, and that 
such rents cannot be applied to pay- 
ing the mortgage debt). 

Vt.—Walker v. King, 45 Vt. 525. 

See Turner v. Watkins, 31 Ark. 
429 (holding that a purchaser at 
execution sale of the mortgagor’s 
equity of redemption has not such 
an interest as to entitle him to rents 
under a lease made by the purchaser 
to the mortgagor after the mortgage 
debt had matured); Merchants’ Union 
Trust Co. v. New _ Philadelphia 
Graphite Co., 10 Del. Ch. 155, 87 A 
1022 [aff 10 Del. Ch. 481, 92 A 1084] 
(disallowing amendments to qa bill, to 
recover the rent, brought by the 
mortgagee, a, demurrer to which had 
been sustained on the ground that the 
proposed amendments failed to dis- 
close any liability on the part of the 
grantee for the rent, or any privity 
between the mortgagee and grantee 
giving the former a right to sue); 
Gilmour v. Roe, 21 Grant Ch. (Ont.} 
284 (holding that the purchaser was 


entitled to have rent, accruing after 


his purchase and which had been paid 
to the mortgagor in advance and by 
him assigned to the mortgagee for 
application to other debts than the 
mortgage debt, applied to the pay- 
ment of the mortgage debt), 

43. Owsley v. Neeves, 179 Ill. A. 
61; Townsend v. Wilson, 155 Til. A. 
303, See Ellison vy. Miller, 137 Tll. A. 
208 (rents after foreclosure sale). 

44. Clark v. Missouri, etc., Trust 
Co., 59 Nebr. 53, 80 NW 257; Morton 
v. Covell, 10 Nebr. 423, 6 NW 477: 
en v. Astor, 9 Paige (N. Y.) 


45. Boatner v. Henderson, 5 Mart. 
s Be ga NOME v. Field, 57 N. 
Ally Raby. 4 aft 57 IN» J. ' 
632, 42 A 742]. : a ie 

[a] Removal of building.—A pur- 
chaser of the equity of redemption 
is charged with notice of a covenant 
of the mortgagor to erect a building 
on the premises, and when he re- 
moves such building, it being of a 
permanent character and affixed for 
use with the realty, he iS presumed 
to have done so as a willful wrong- 
doer, and will not be permitted to 
profit thereby. Tate v. Field, 57 N. 
J. Eq. 538, 40 A 206. ~\ 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


A) 


§§ 153-155) 


improvements inure to the benefit of the mortga- 
gee,*® and the purchaser is not entitled to compensa- 
tion for them out of the proceeds of a foreclosure 
sale, unless there is a surplus,** the doctrine allow- 
ing compensation for improvements to innocent 
holders of land on equitable grounds*®’ not applying 
The mortgagee is not estopped from 
enforcing his claim against the purchaser by the 
fact that he knew the improvements were being made 
There is some authority, however, for 
allowing the purchaser his claim for improvements 
to the extent of the increased value of the property 


to mortgages.*? 


by him.°° 


resulting from them.*? 


[§ 754] g. Reduction of Mortgage Debt. 
chaser from the mortgagor takes subject to the true 
state of accounts as between the mortgagor and the 
He is entitled to the benefit of any 
payment or credit which should properly go in re- 


mortgagee.” 


46. See supra § 631. 
47. U. S.—Hughes v. Edwards, 9 
Wheat. 489, 6 L. ed: 142. 

Tll.— Martin v. Beatty, 54 IlJ. 100. 


Mass.—Childs v. Dolan, 5 Allen 
319. 

N. Y.—Rice v. Dewey, 54 Barb. 
455. 


N. C.—Wharton v. Moore, 84 N. C. 
479, 37 AmR 627. 

S. C.—Annely v. De Saussure, 12 
me Oe 48ee f 

Tex.—Memphis Cotton Oil Co. Vv. 
Gist, (Civ. A.) 179 SW 1090. 

48. See Improvements § 16. 

49. Wharton v. Moore, 84 N. 
479, 482, 483, 37 AmR 627. 

“It may now be considered as an 
established principle of equity, that 
whenever a plaintiff seeks the aid of 
a court of equity to enforce his title 
against an innocent person, who has 
made improvements on land, without 
notice of a superior title, believing 
himself to be the absolute owner, aid 
will be given to him, only upon the 
terms that he shall make due com- 
pensation to such innocent person to 
the extent of the enhanced value of 
the premises, by reason of the melio- 
rations or improvements, upon the 
principle that he who_seeks equity 
must do equity.... But we have 
been unable to find any case in which 
the doctrine has been held to apply 
to mortgagors. In our act of 1871— 2; 
providing a remedy to recover bet- 
terments for innocent defendants 
against whom a recovery may be had 
in an action in nature of ejectment, 
it is expressly declared in the act 
that its provisions shall not apply 
to any suit brought by a mortgagee 
against a mortgagor to recover the 
mortgaged premises. It is very 
probable the legislature in making 
the exception had in view the gen- 
erally admitted principle that the 
right to betterments is not conceded 
to mortgagors, for the current of 
authorities is to the effect that it has 
no application to them.” Wharton 

oore, supra. 
"4 50. Rice y. Dewey, 54 Barb. (N. 
Y.) 455. 

[a] That the purchaser made im- 
provements under a mistake of title 
is not a defense. Hislop v. Joss, 3 
Ont. L. 281, 22 CanLTOccNotes 144. 

51. Linn v. Dee, 31 La. Ann. 217. 

52. Thomson v. Stikeman, 29 Ont. 
L. 146, 14 DomLR 97, 4 OntWN 1546 
{app tana! Cards 123, 17 DomLR 

Ont "i A 
205° James v, Hicks, 76 Mo. A. 108. 
See Union Nat. Bank v. Pinner, 25 
N. J. Eq. 495 (holding that the mort- 
gagor in a purchase-money mortgage, 
who took the land from the mort- 
gagee under a conveyance contain- 
ing covenants against encumbrances, 
was entitled to have the amount of 
tax liens outstanding on the mort- 
gaged premises deducted from_ the 
amount due on the mortgage); Hen- 
derson v. Brown, 18 Grant Ch. (Ont.) 
79 (holding that the mortgagor in a 
purchase-money mortgage, who took 


Cc. 
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A pur- 


the land from the mortgagee under 
a conveyance containing covenants 
against encumbrances, was entitled 
to have the amount of a prior mort- 
gage which he had paid deducted 
from the amount he still owed on 
the purchase-money mortgage); Tully 
vy. Bradbury, 8 Grant Ch. (Ont.) 561 
(holding that, where the mortgagor 
in a purchase-money mortgage takes 
the land from the mortgagee with 
knowledge that it is encumbered by 
a prior mortgage and with a cove- 
nant from his vendor that he will 
pay the same, his intention clearly 
is to hold himself liable on his pur- 
chase-money mortgage independently 
of whether the vendor pays the prior 
mortgage or not and, under such cir- 
cumstances, has no right to deduct 
the amount of the prior mortgage 
from the amount he owes on the 
purchase-money mortgage). 

54. Lefmann vy, Brill, 142 Fed. 44; 
Osborn vy. Williams, 82 lowa 456, 48 
NW 811; Dirks v. Humbird, 54 Md. 
399; Vanhouten v. McCarty, 4 N. J. 
Eq. 141. 

[a] Money paid as consideration 
for release from personal liability.— 
Where an agreement was made, on 
gcod consideration, between the origi- 
nal parties to the mortgage, releas- 
ing the mortgagor from his personal 
liability on the mortgage debt, the 
mortgagor’s grantee, taking subject 
to the mortgage, cannot complain of 
such release, nor can the money paid 
in consideration of such release be 
regarded as a_ satisfaction of the 
mortgage as to him. Osborn v. Wil- 
liams, 82 Iowa 456, 48 NW 811. 

[b] Money deposited with mort- 
gagee by mortgagor.—The purchaser 
of mortgaged property is not entitled 
to insist, in a suit ‘to foreclose the 
mortgage, that money deposited by 
the mortgagor with the mortgagee 
subject to his order, in an entirely 
separate transaction having no con- 
nection with the mortgage, shall be 
accounted for by the mortgagee and 
applied on the mortgage debt. Lef- 
mann v. Brill, 142 Fed. 44, 73 CCA 


230. 
55. Lovelace v. Webb, 62 Ala, 271; 
Ferry v. Krueger, 48 N. J. Eq. 295, 


14 A 811 [aff 41 N. J. Eq. 482, 5 A 


452]. 
Dirks v. Humbird, 54 Md. 399, 
404. 

“The real and personal property 
being mortgaged to secure the same 
debt, and the former having been 
sold, and the proceeds received by 
the mortgagee, the appellant has a 
right to insist that, whatever sum 
was thus actually received and re- 
tained by the mortgagee, shall be 
credited upon the mortgage debt; not 
upon the principle of marshalling, 
but because such receipt operated 
pro tanto as payment or satisfac- 


tion.” Dirks v. Humbird, supra. 

57. Moody v. Haselden, 1S. C. 129, 
132, 

“Where the mortgage embraces 


both land and chattels, and, upon 
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duction of the mortgage debt,>* but cannot avail him- 
self of payments or credits which are personal to 
the mortgagor.®4 
where he buys at judicial sale, that some other fund, 
or some other property covered by the mortgage, 
shall be applied to the satisfaction of the creditor 
in exoneration of his estate.°° 
that money received by the mortgagee from a sale 
of a part of the mortgaged property be applied to 
the debt,°* or its value accounted for, if seized and 
appropriated by the mortgagee to his own use.*? 

[§ 755] C. Sale or Transfer Subject to Mortgage5® 
—l. In General. 
made expressly subject to an existing mortgage,>® 
or where the mortgage is expressly excepted from 
the covenants in the deed,® or, it has been held, 
where the assignee of an equity of redemption ac- 
cepts a deed without covenants,*t the purchaser 


Neither can he insist, at least 


But he may insist 


Where a conveyance of land is 


condition broken, the mortgagee 
elects to proceed, under the right 
conferred by the deed, to subject the 
chattels to ‘the satisfaction of his 
demand—although the retention 
thereof by him, in specie, even 
throughout the full statutory period, 
would afford less ground to argue 
that such seizure and retention im- 
ported satisfaction ipso facto, since, 
by the concurrence of the parties on 
both sides, as evinced in the deed, 
the whole of the property of both 
classes was deemed necessary for the 
security of such satisfaction—yet he 
would not afterwards be allowed to 
proceed against the mortgaged land 
without accounting for the chattels 
which he had_ seized, and showing 
that these had fatiled, or, at least, 
had proved inadequate to work com- 
plete satisfaction, without legal fault 
on his part.” Moody vy. Haselden, 
supra, 

58. Estoppel of purchaser to set 
AER ae en sore? title see infra 


Notice of mortgage as affecting 
priority see supra § 510. 
59. U. S.—In re Dewing Co., 248 


Fed. 605. 
Ill.—Monarch Coal, ete. Co. v. 
Handy i9 9c le ALS 3225 afatemel Oy mame 


288, 64 NE 381]. i 

Ind.—Hancock vy. Fleming, 103 Ind. 
533, 3 NE 254, c 

Minn.—Ross_ v. Worthington, 11 
Minn. 438, 88 AmD 95. 

Miss.—Stewart v. Raymond R. Co., 
15 Miss, 568. 

159 Mo. 


Mo.—Landau y. Cottrill, 
308, 60 SW 64. 

Nebr.—McNaughton vy. Burke, 63 
Nebr. 704, 89 NW 274. 

N. J.—Chadwick v. Island Beach 
Co., 43 N. J. Eq. 616, 12 A 380. 
eee Y.—Jackson v. Hoffman, 9 Cow, 

Pa.—Ervin’s Hst., 21 Pa. Co.:.281; 
Wilson v. Murphy, 1 Phila. 203. 

Tex.—Campbell vy, Jones, (Civ. A.) 
230 SW 710. 

Vt.—Passumpsiec Sav. Bank y. 
Buck, 71 Vt. 190, 44 A 93; Guernsey 
v. Kendall, 55 Vt. 201. 

_Va.—Van Nostrand & Co., Inc. 
Virginia Zine, etc., Corp., 126 Va. 13 
101 SE 65. 

Eng.—In re. Alms Corn. Charity, 
[1901] 2 Ch.*750. 

N. B.—Doe v. Hanson, 8 N, B. 427. 

60. Witzgerald v. Flanagan, 125 
NW 995, 155 Iowa 217, 135 NW 738, 
AnnCas1914C 1104; Gerdine v. Men- 
age, 41 Minn. 417, 43 NW 91. See 
Morrison v. Morrison, 88 Iowa 73 
(holding that, after foreclosure, the 
grantee has no right of action against 
his grantor who was the mortgagor). 

61. Atherton v. Toney, 43 Ind. 211, 


Vv. 
1, 


3. 

“Does the assignee of an equity of 
redemption, who accepts a deed for 
the mortgaged estate, without cove- 
nants, take it charged with the pay- 
ment of the mortgage debt? It seems 
to us that, in the absence of a spe- 
cial contract, or without some un- 
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takes merely the equity of redemption,®? the con- 
veyance amounting merely to a conveyance of what- 
ever interest or estate the grantor has after the 


debt is satisfied out of the land.* 
Presumptions. 


mortgage.®4 


the purchase price.® 


agreed upon for a clear title.®° 
[§ 756] 
Mortgaged Premises.*®* 


usual circumstances, the purchaser 
must be held to take the land charged 
with the incumbrance, and to allow 
him to pay off the debt and then 
Keep it alive by taking an assign- 
ment of the obligation which the 
mortgage was given to secure, would 
be contrary to equity. We think 
we may fairly presume, in the ab- 
sence of any evidence showing the 
contrary, that the amount paid was 
the price of the property purchased, 
after deducting the amount of the 
mortgage.” Atherton v. Toney, 
supra. 

62. See cases supra this section. 

63. McNaughton v. Burke, 63 
Nebr. 704, 706, 89 NW 274, 275; Hart- 
ley v.. Harrison, 24 N. Y. 170. 

“The understanding between the 
grantor and grantee is that the for- 
mer reserves for the benefit of the 
encumbrancer so much of the estate 
as may be necessary for the satis- 
faction of the debt.” 
v. Burke, supra. 

64. I1l.—Belleville Sav. Bank v. 
Reis, 136 Ill. 242, 26 NE 646; Robins 
Vee Swain osiudlite Tee Biseins= Vv. 
Brockman, 63 Ill. 316; Fowler v. Fay, 
62 Dll. 375; Shinn v. Fredericks, 56 Ill. 
439; Mines v. Moore, 41 Ill. 273; Com- 
stock v. Jabiaiy PSyy/ ill. 542; Funk v. 
McReynolds, 33 Tl. 481; Weiner v. 
Heintz, 17 Ill. 259; McClain v. Weise, 
22 Ill. A. 272; Donk v. St. Louis Glu- 
Coseietc. Co. a7, T1l., A869 “Paficiel7y 
Ill. 330, 7 NE 672]. 

Ind.—Bunch vy. Grave, 111 Ind. 
851, 12 NE 514; Hancock v. Fleming, 
103 Ind. 533, 3 NE 254; Birke v. Ab- 
bott, 103 Ind. om NE’ 485, 53 AmR 
474; Atherton v. Toney, 43 Ind. 211; 
Shuler v. Hardin, 25 Ind. 386; Mur- 
phy v. Elliott, 6 Blackf. 482, 

Mass.—Dickason v. Williams, 129 
Mass. 182, 37 AmR 316; Swett v. 
Sherman, 109 Mass. 231. 

Mich.—Winans v. Wilkie, 41 Mich. 
264, 1 NW 1049; Bast Saginaw Sav. 
Bank v. Grant, 41 Mich. 101, 2 NW 1. 

Minn.—Rogers v. Hendemark, 70 
Minn. 441, 73 NW 252; National Inv. 
Co. v. Nordin, 50 Minn. 336, 52 NW 
899; Baker v. Terrell, 8 Minn. 195. 

N. J.—Hartshorne v. Hartshorne, 2 
N. J. Eq. 349. 

N. Y¥.—Johnson v. Zink, 51 N. Y. 
333; Ferris v. Crawford, 3 Den, 595; 


Cherry v. Monro, 2 Barb. Ch. 618; 
Russell v. Allen, i0 Paige 249. 

Oh.—Poe v. Dixon, 60 Oh. St, 124, 
54 NE 86, 71. AmSR 7138. 

Pa.—Cock vy. Bailey,*146 Pa. 328, 
23 A 370. 

Wis.—Cleveland v. Southard, 25 


Wis. 479; Frey v. Vanderhoof, 15 Wis. 

397. 

65. State Eves Co. v. Moore, 103 

Wash, 298, 174 P 2 
Obligation to pay debt as part of 

purchase money see infra § 807. 
66. Paris v. Golden, 96 Kan. 668, 

ibe RP e2 8: 

67. Cross references: 

Land as primary fund where grantee 
assumes the mortgage see infra 
§§ 788, 811. 

Purchaser's title subject to mortgage 

see supra § 748. 


It is presumed that a purchaser 
subject to a mortgage bought the land at its value, 
less the amount of the indebtedness secured by the 
So where a conveyance subject to a 
mortgage states a nominal consideration, the mort- 
gage debt will be presumed to have been included in 
Such a presumption does not 
arise where the purchaser paid the full amount 


2. Lien on, and Primary Liability of, 
Where land is sold subject 


McNaughton | 
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to a mortgage, the mortgagee’s lien on the land con- 
tinues,°’ and the purchaser must pay the sum due 
in equity upon the mortgage, if he wishes to relieve 
the land from the encumbrance.® 
mortgagor, the mortgagee, and the purchaser the 
land is the primary fund for the satisfaction of the 
encumbrance,’° and a mortgagor who pays the debt 
can reimburse himself by recourse to the mortgaged 
pr emises in the hands of the purchaser.’ The mort- 
gagee’s release of the mortgagor from his liability 
for a deficieney will not affect his lien on the land,‘ 
nor can the purchaser claim to have the considera- 


As between the 


tion for the release applied in exoneration of the 


lands 


Right of grantee to subrogation on 
bye aes see Subrogation [37 Cyc 
446 ‘ 


68. ‘Cal.—MeCoy v. Buckley, 11 
Cal, A, 241, 104 P 705. 
Tda._—Western oan, “ete, «Con Ve 


Kendrick State Bank, 13 Ida. 331, 90 


Probe. 

Ill.—Taylor v. Adams, 115 Ill. 570, 
4 NE 837. 

Ilowa.—Fitzgerald v. Flanagan, 155 


Iowa 217, 135 NW 7388, AnnCasi1914C 
1104, 125 NW 995. 
La.—Alling v. Beamis, 15 La. 385. 
N. Y.—Murray v. Barney, 34 Barb. 


wes; Brockway v. Tayntor, 5 NYSt 
sg Kunns v. McGeah, 38 Oh. St. 
Okl.— Beckett v. Harris, 1125 Okl. 


219, 242 P5615 
Tenn. —Swope v. Jordan, 107 Tenn. 

166, 64 SW 52. 
Burke, 63 


69. McNaughton v. 

Nebr. 704, 89 NW 274; McDaniels v. 
Lapham, 21 Vt. 222. See Hooper v. 
Reed, 211 Ala. 451, 100 S 875 (hold- 
ing that a bill to redeem is properly 
brought in the names of both the 
mortgagor and the vendee under an 
executory contract of sale); Manilla 
Anchor Brewing Co. v. Raw Silk 
Trading Co., 163 App. Div. 30, 148 
NYS 119 (holding that, on payment 
of the mortgage debt, the grantee is 
entitled to an assignment of the 
mortgage as a protection of any 
rights he may have against the mort- 
gagor); Wiener v. Mayer, 162 App. 
Div. 142, 147 NYS 289 (holding that 
a purchaser of property subject to 
mortgage may, after paying off the 
indebtedness, keep it alive for his 
own protection and benefit and as- 
sign it to another in satisfaction of 
an indebtedness), 

70. U. S.—In re Dewing Co., 248 
Fed. 605. : 

Cal.—Braun: v, Crew, 1838 Cal. 728, 
192) Pa53ks 

Tll.— Miller v. Robinson Bank, 34 
Ill, A. 460; Donk v. St. Louis Glu- 
cose, etc., Sugar Co., 17 Ill. A. 369. 

Ind.—Hancock vy. Fleming, 103 Ind. 
533, 3 NE 254. 

Towa.—Berry v. Krittenbrink, 192 
Towa 1324, 186 NW 428; Fitzgerald 
CF A ea ae 155 Iowa 217, 135 NW 

AnnCas1914C 1104. See Morrison 
we fa cueuwaee 38 Iowa 73 (holding that, 
after foreclosure, the grantee has no 
right of action against his grantor 
who was the mortgagor). 

Valetti v. Alpuente, 15 La. 269. 

Mich.—Berry v. Whitney, 40 Mich. 
65; In re Wisner, 20 Mich. 442. 

Mo.—Fuller v. Devyolld, 144 Mo, A. 
93, 128 SW 1001. 

Mont.—Morrison v. Farmers’, etc., 
State Bank, 70 Mont. 146, 225 P 123. 

Nebr —Frerking v. "Thomas, 64 
Nebr. 193, 89 NW 1005; McNaughton 
v. Burke, 638 Nebr. 704, "89 NW 274. 


N. Y.—Murray v. Mar Shall, 94 N. 
Y. 611; Flower v. Lance, 59 N. Y. 
603; Johnson vy. Zink, 5f Nivy¢ S33 


Lagrave v. Hellinger, 144 App. Div. 
SOs TL29) INViSin2 oils Catter20on Ney 
577 mem, 98 NE 1106 mem]; Harris 


Liability for interest and expenses. A conveyance 


vy. Jex, 66 Barb. 232 [aff 55° Nive 


421, 14. AmR 285]; Cady v. Mer- 
chants’ Bank, 14 NYSt 99 [aff 113 
Ne Ym JG bas 21 NE 415]; Brewer v. 


Staples, 3 Sandf. Ch. 579. 

Pa.—Blood v. Crew Levick Co., 171 
Pa, 328, 33 A 344; Hansell v. Lutz, 
20 Pa. 284. See Fest’s Est., nek Pa. 
Dist. 212 (holding that the widow 
of the vendee of land subject to a 
mortgage, who was entitled under 
the will to the income from the land, 
must pay back to the trustees under 
the will sums which they had paid 
to her under the mistaken belief that 
there was no mortgage, Sums which 
the trustees should have paid as in- 
terest to the mortgagee). 


Tex.—Campbell v. Jones, (Civ. A.) 
230 SW 710. 
Va.—Van Nostrand & Co., Inc. v. 


Virginia Zinc, etc., Corp., 126 Va. 131, 
101 SE 65. 

71. See infra § 763. 

72. Osborn vy. Williams, 82 Iowa 
456, 48 NW 811; Flower v. Lance, 
59 N. Y. 603; Tripp v. Vincent, 3 
Barb. Ch. (N. Y.) 613, 614. See In 
re Muskerry, 9 Ir. Ch. 94 (holding 
that, where a mortgage covers sev- 
eral parcels of land, and the mort- 
gagor sells some of them to a 
purchaser for value, without the con- 
currence of the mortgagee, and the 
interest due under the mortgage is 
regularly paid out of the remaining 
parcels, those sold are not discharged 
from the mortgage, although no pro- 
ceédings have been taken against 
them within twenty years). 

“The release of a debt which is 
secured by a mortgage may discharge 
the lien of the mortgage upon the 
land. But where the debt is secured 
by the personal obligation of the 
mortgagor as well as by a mortgage 
upon land, the debt still exists as 
a valid claim against the land, al- 
though the creditor consents to dis- 
charge the personal liability of his 
debtor, and to look only to the land, 
upon which the debt is a lien, for the 
payment thereof. Whether the debt 
itself was intended to be discharged, 
or the personal liability of the debtor 
only, is in such cases a question of 
fact; arising either from extrinsic 
circumstances, or upon the construc- 
tion of the instrument which is 
claimed to be a discharge of the 
debt.” Tripp v. Vincent, supra. 

aaeeltey of mortgagor see infra 


Sey ite aes of mortgagor see infra 
73. Osborn v. Williams, 82 Iowa 


456, 48 NW 811; Reeder v. Martin, 58 
Md. 215. See Interstate Land, ete., 
Co. v. Logan, 196 Ala. 196, 72 S 36 
(holding that the equities of succes- 
sive purchasers of mortgaged lands 
as between themselves will not be 
affected by a partial release of one 


of the purchasers by the mort- 
gagee). 
[a] Increased interest payments. 


—Where A conveyed property to B 
subject to a mortgage, and after- 
ward, by arrangement with the mort- 
gagee, the mortgage was released, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 756-757] 


of land subject to a certain mortgage subjects the 
land to the payment of interest which has acerued 


in accordance with the terms of 


especially where the mortgage in express terms pro- 
vides that it is given to secure payment of the inter- 
The mortgaged land 
may be subjected to the payment of interest at a 
higher rate than that stipulated in the mortga 
if such higher rate was fixed by agreement of the 
original parties before the execution of the convey- 


est as well as the principal.” 


a lease made, and a new mortgage 
given to the same mortgagee, B was 
not entitled to have credited upon 
his mortgage debt sums in excess 
of legal interest paid by A. Reeder 
Vv. Martin: 68 didi 215. 


74. Walker v. King, 45 Vt. 525. 

75. Miller vy. Griffith, 268 Pa. 409, 
AMZ AS Do. 

76. Hill v. Howell, 86 N. J. Ea. 


25. See Hinricks v. Brady, 20N Sk: 
599, 108 NW 332 (holding that the 
purchaser of mortgaged premises 
was bound by a provision of the 
notes that they should draw in- 
creased interest after maturity, and 
that overdue interest payments 
should also draw increased interest, 
although this provision was not 
mentioned in the record). 

77. Sheppard v. jepeanine L, Ins. 

47 


Co., 161 Ill. A. 467, é 
78. Mortgagor’s right to reim- 
infra § 768. Ae 


bursement see 

79. U. S.—Shepherd v. May, 
U. S, 505, 6 SCt 119, 29 L. ed. 456; 
Elliott v. Sackett, NOS) US: 132542 
SCt 375, 27 L..' ed. .678; In re Ams- 
dell-Kirchner Brewing Co., 240 Fed. 
ae Middaugh v. Bachelder, 33 Fed. 


Ark.—Patton y. Adkins, 42 Ark. 


197. See Huffman v. Fudge, 124 Ark. 
208, 187 SW 644 (holding that a 
grantee who afterward purchases 


the mortgagee’s claim may enforce 
it against the land). 

Cal.—McArthur v. Goodwin, 173 
Cal, 499, 160 P 679; Madera Commer- 
cial Bank v. Redfield, 122 Cal. 405, 
DoaE 160; 772. 

Conn.—Lippitt v. Thames L. & T. 
Co., 88 Conn. 185, 90 A 369. 

Ill.—Crawford v. Nimmons, 180 Ill. 
143, 54 NE 209; Robinson Bank v. 
Miller, 153 Ill, 244, 38 NE 1078, 46 
AmSR 883; 27 LRA 449; Dean v. 
Walker, 107 Ill. 540, 47 AmR 467; 
Rapp v. Stoner, 104 Ill. 618; Fowler 
Veitaye oo Ti. 3755, Comstock, Vy. 
Hittyesh Dis S425 McDonald v. Wat- 
son, 208 Ill, A. 36; Lange v. Bartlett, 
207 Ill. A. 422; Nicholson v. Nichol- 
son Coal Co., 190 Il. A. 607; Macfar- 
land v. Utz, 175 Ill. A. 525; Lane v. 
Davis, 158 Ill. A. 653; Elser v. Wil- 
liams, 104 Ill. A. 238; Richardson v. 


Venn, 84 Ill. A. 601; Way v. Roth, 
58 Ill. A. 198; Rourke v. Coulton, 4 
PS AS 25s 


Ind.—Hancock y. Fleming, 103 Ind. 
533, 3 NE 254. ; 

Iowa.—Halvorson v. Mullin, 179 
Iowa 293, 156 NW 289, 161 NW _ 309; 
Bristol Sav. Bank v. Stiger, 86 Iowa 
344, 53 NW 265; Duncan v. Finn, 
79 Towa 658, 44 NW 888; Ritchie v. 
McDuffie, 62 Iowa 46, 17 NW 167; 
Lewis v. Day, 53 Towa ay (yam) NW 
753; Hull v. Alexander, 26 Iowa 569; 
Aufricht v. Northrup, 20 Iowa 61. 
See Williams v. Everham, 90 Iowa 
420, 57 NW 901 (holding that a deed 
“subject to’ a mortgage should be 
reformed to conform to the agree- 
ment for sale which stipulated that 
the grantee assumed the mortgage 
debt). 

Kan.—Crane v. Hughes, 5 Kan. A. 
100, 48 P 865. 

La.—Balfour v. Chew, 4 Mart. N. 
S. 154. See Massey v. Finch, 24 La. 
Ann. 28 (holding that a statement 
in an. action of sale of real estate, 
that a certain judicial mortgage still 
stands against thé property, does 
not create a personal obligation on 
the purchaser to pay it). 

Md.—Chilton v. Brooks, 72 Md. 554, 
20 A, 125. 
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the mortgage,'* 


In General. 


oO 
Ze, 


Mass.—Fiske v. Tolman, 124 Mass. 
254, 26 AmR 659; Strong v. Con- 
verse, 8 Allen 557, 85 AmD 732. 

Mich.—Canfield v. Shear, 49 Mich. 
313, 13 NW 605; Booth v. Connecti- 
cut Mut. DL. Ins: Co.,-43 Mich. 299, 
>. NW 381; Strohauer v. Voltz, 42 
Mich. 444, 4 NW 161; Winans v. 
Wilkie, 41 Mich. 264, 1 NW 1049. 
See Carley v. Fox, 38 Mich. 387 (stat- 
ing that it is conceded by the parties 
that a grantee of land subject to a 
mortgage becomes personally liable 
for the payment of the mortgage 
debt. under the decision in Craw- 
ford v. Edwards, 33 Mich | 354, 
which, however, is a case of an ex- 
press assumption of the debt by the 
grantee, and in which the court says 
that the rule is different where land 
is sold subject to mortgage). 

Minn.—Nelson v. Rogers, 47 Minn. 
103, 49 NW 526. 

Mo.—Hall v. Morgan, 79 Mo. 47; 
Keifer v. Shacklett, 85 Mo. A. 449; 


State Ins. Co. v. Irwin, 67 Mo. A. 
nei Walker v. Goodsill, 54 Mo. A. 
Mont.—Morrison v. Farmers’, etc., 


State Bank, 70 Mont. 146, 225 P 123; 
Lang v. Cadwell, 13 Mont. 458, 34 
Peps 

Nebr.—Mendelssohn v. Christie, 54 
Nebr. 684, 74 NW 1096. 

N. H.—Lawrence v. Towle, 59 N. 
hee Woodbury v. Swan, 58 N. H. 

N. J.—Loudenslager v. Woedha 
ater Land Co., 
45 A 784; Hoy v. Bramhall, 
Kq. 74 [rev on other grounds 19 
Nod Hg? 7563.97 Amb 687) .Cosub- 
ject to the payment of all liens’’). 

N. Y.—Equitable L. Assur. Sac. v. 
Bostwick, 100 N. Y. 628, 3 NE 296; 
Murray v. Marshall, 94 N. Y. 611; 
Carter v. Holahan, 92 N. Y. 498; Ar- 
gall v. Pitts, 78 N. Y. 239; Dingel- 
dein: “Bhird Awe Re Congest Nye 
dvb. . Belmont. v. -Coman,—22) Ni Y: 
438, 78 AmD 213; Trotter v. Hughes, 
PZ EON ee eee 2, 62 AmD LO InSsse 
v. Paige, 1 Abb. Dee. 138, 1 Keyes ies 
Ardee v. Hallett, 3 App. Div. 308, 38 
NYS 273; Stebbins v. Hall, 29 Barb. 
524; Collins v. Rowe, 1 AbbNCas 97; 


Minor v. Terry, 6 HowPr 208, Code 
RepNS 3884; Blyer v. Monholland, 2 
Sandf. Ch. 478. See Smith v. Trus- 


low, 84 N. Y. 660 mem (holding that 
a grantee who took under a deed, in 
which at a former trial it was deter- 
mined 
had been fraudulently inserted, 
not personally liable to 
the grantor). 
Tex.—Campbell v. Jones, (Civ. A.) 
230 SW 710. 
Utah.—Hammond vy. Wall, 51 Utah 
Kennedy, 89 


464, 171 P 148. ‘ 
Wash.—Painter  v. 
Wash. 275, 154° P 161; Chaffee v. 
Hawkins, 89 Wash. 130, 154 P° 143, 
V5 TE 635, 

Can.—Legault v. Deseve, 61 Can. 
S. C. 65, 58 DomLR 601 [dism app 
29 Que. K. B. 375] (under the civil 
law of Quebec); London Loan Co. 
v. Manley, 26 Can. S. C. 443 [aff 
28) Ont. AV139 1. 

Man.—Real Est. Loan Co. v. Moles- 
worth, 3 Man. 116. 

See Lloyd v. Lowe, 63 Colo, 288, 
165 P 609, LRA1918A 999 (holding 
that an assumption clause, inserted 
in a deed by mistake, had no binding 
force on the grantee, the contract of 
sale and purchase stipulating for a 
deed subject to the mortgage); Miles 
v. Miles, 6 Or. 266, 25 AmR 522 


} was 
indemnify 


that the assumption clause. 


-38 Pa. 322. 
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ance,’® but not, in the absence of contract providing 
for it, to the payment of attorney’s 
expenses incurred by the mortgagor in defending 
the foreclosure proceedings.” 

[§ 757] 3. Personal Liability of Purchaser’*—a. 
The grantee of mortgaged land does 
not ineur a personal liability for the payment of the 
mortgage debt, enforceable by the mortgagee, merely 
because the deed recites that it is made subject to 
the mortgage;’® nor because of his agreement to 


fees and other 


(holding that one who takes land 
“subject to mortgage” and afterward 
pays the mortgage is entitled to the 
land as against existing or subse- 
quent creditors of the grantor, in 
the absence of any showing of fraud 
as to them). 

[a] In Pennsylvania (1) the 
words “under and subject to” the 
lien of the mortgage, ordinarily used 
in that state in a conveyance of 
mortgaged premises, have been con- 
strued to create, as between the 
grantor and his grantee, a covenant 
that the latter will indemnify the 
former against all loss growing out 
of the mortgage debt, and this, al- 
though there has been no assumption 
of the mortgage by the grantee, but 
no obligation to the mortgagee in 
the absence of circumstances show- 
ing an agreement to discharge the 
debt. Faulkner v. McHenry, 235 Pa. 
298, 83 A 827, AnnCas1913D 1151; In 
re Stanhope’s Est., 184 Pa. 414, 39 
A 217; Blood v. Crew Levick Co., 
171 Pa. 328, 33 A 344 (explained in 
McAbee v. Cribbs, 194 Pa. 94) 44 A 
1066 and the explanation itself. dis- 
cused in Thompson y. Lodge, 25 Pa. 
Co. 663); Stockton v. Gould, 149 Pa. 
68, 24 A 160; Taylor v. Mayer, 93 
Pa. 42; Merriman v. Moore, 90 Pa. 
78;, Davis’ App., 89 Pa. 272; Samuel 
v. Peyton, 88 Pa. 465; Moore’s App., 
88 Pa. 450, 32 AmR 469; Justice v. 
Tallman, 86 Pa. 147; Girard L. Ins., 
etc., Co. v. Stewart, 86 Pa. 89;«Taylor 
v. Preston, 79 Pa. 436; Townsend v. 
Bone, 17 KPa. .14385.18-" Amite.42e5:3 
American Academy of Music v. 
54 Pa. 130; In re Lennig’s 
Hist.,. .62. Pa.. 1353) Hoft’s App., 24 Paz 
200; Keim v. Robeson, 23 Pa. 456; 
Walker v. Physick, 5 Pa. 193; Yeager 
v. Jeannette Land Co., 70 Pa. Super. 
417; Greenspan v. Margolis, 70 Pa. 
Super. 3873; O’Donnell v. Neely, 66 
Pa. Super. 351 (liable for taxes, but 
not for water rents); Thompson v. 
Lodge, 25 Pa. Co. 663; McConaghy’s 
Est., 13 Phila. 399; Paul v..Cassel- 
berry, 8 WklyNC 334; Thomas. v. 
Wiltbank, 6 WklyNC 477; Stokes v- 
Williams, 6 WklyNC 4738. See May’s 
Est., 218 Pa. 64, 67 A 120 (holding 
that the grantee was not personally 
liable for an alleged deficiency, but 
placing the decision on the ground 
that there was no deficiency, the 
mortgagees having bought in the 
property at foreclosure sale at a 
price intended by them to equal the 
amount of the mortgage debt); 
Thompson v. Lodge, 25 Pa. Co. 663 
(holding that the mortgagor’s rem- 
edy is at law, not in equity); Maule 
v, Ardley, 3 PaLJR 28, 4 PaLJ 356 
(point not yet settled whether the 
“under, and subject’? clause implies 
a covenant to indemnify or a cove- 
nant to pay at all events); Insur- 
ance Co. v. Addicks, 12 Phila. 490 
(holding that, where, at the time of 
the conveyance of mortgaged prop- 
erty, an agreement was entered into 
that grantee should not be personally 
liable for the mortgage debt, the 
grantee could not be held for a de- 
ficiency, even though the deed, 
through a mistake of the conveyance, 
contained the “under and subject” 
clause). Contra Woodward's App., 
(2) But a promise to 
indemnify the grantor is not implied 
from an agreement to transfer prop- 
erty subject to a mortgage to a 
trustee for the use of the grantor’s 
creditors in consideration of receiv- 
ing from them a release of their 


Smith, 
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purchase subject to the mortgage.*° 
bility on the part of the grantee is created only 
by his distinet assumption of the debt or contractual 


obligation to pay it.$t 
Statutory liability. 


Blank y. German, 5 Watts 
& S. 36. (3) The grantee is not lia- 
ble to the mortgagor in the absence 
of the latter’s allegation and proof 


ciaims. 


of loss (Faulkner v. McHenry, 235 
Pant 2981 83 WA A827, AnnCashIl3)D 
1151), (4) or where it appears that 


the mortgagor after payment of the 
debt has accepted the property in 
full liquidation of his claim (May’s 
Est., 218 Pa. 64, 67 A 120). 
80. Lloyd v. Lowe, 63 Colo. 288, 
165 P 609, LRAI1918A 999; Nes- 
. Millen, 205 Mass. 515, 91 NE 
995 


81. Form and sufficiency of agree- 
ment see infra § 766 et seq. 

Right to subrogation on payment 
of mortgage see Subrogation [37 Cyc 


446]. 
82. See cases infra this note. 
[a] he Land Titles Act (Alta.) 


§ 52 provides that “in every instru- 
ment transferring land for which a 
certificate of title is granted subject 
to a mortgage, there shall be implied 
a covenant by the transferee, both 
with the transferor and the mort- 
gagee, that the transferee will pay 
the money secured by the mortgage 
and will indemnify and keep harm- 
less the transferor from and against 
his liability in respect thereof.” 
Under this statute it has been held 
that: (1) Where the mortgaged land 
is transferred to a number of trans- 
ferees, each taking a specified 
undivided interest therein, each trans- 
feree is liable for the whole amount 
and not merely for a proportionate 
part, in the absence of an agreement 
restricting their liability under the 
Statutes Lrusts,. vete.,.t' Co.) ltd. sy, 
Monit IRA Itas duet Lol bh OZ od ek 
DomLR 350, [1925] 1 WestWkly 5 
[dism app (Alta.) [1923] 1 WestWkly 
12171: (2) The transferee is not 
liable to the mortgagee for insur- 
ance premiums, taxes, and other 
charges paid by him, even though the 
mortgage provided that the amount 
of such payments should be added to, 
and become a part of, the principal 
money. TOPUSTS, | -6lLCy ©0.,  lutda! Ve 
Monk, supra. (3) The liability of 
the transferee persists after he has 
parted with the ownership of the 
land, differing from the Saskatche- 
wan law (see infra this note [b]) 


in this respect. Trusts, etc., Co. v. 
Stephens, [1919] 3 WestWkly 410. 
(4) The mortgagee may _ sue the 


transferee directly in default of pay- 
ment (Re MacDonald, [1924] 2 Dom 
LR 1026; Trusts, etc., Co. v. Landre- 
ville, 18 Alta. L. 59, 67 DomLR 59, 
[1922] 2 WestWkly 586; Great West 
Lumber Co. v. Murrin, 11 Alta. L. 
173, 32 DomLR 485, [1917] 1 West 
Wkly 945), (5) but must allege in 
express terms that the transferee is 
liable under the statute (Home Inv., 
etc., Assoc. v. Middleditch, 7 West 
Wkly 1202). (6) The implied cove- 
nant of the transferee to indemnify 
the transferor may be rebutted by 
evidence of an express contract to 
the contrary, and the mortgagee’s 
remedy in such case was restricted 
to the mortgagor’s right to indem- 
nity. Great West Lumber Co, v. 


It is expressly provided by 
statute in some jurisdictions that in every transfer 
of land subject to mortgage there shall be implied 
a promise by the grantee to pay the mortgagee as 
well as to indemnify the mortgagor.*? 

[§ 758] b. Exchanges of Mortgaged Property.** 
Where the owner of mortgaged land exchanges it 
for other mortgaged land, taking a conveyance sub- 
ject to the mortgage, the parties agreeing to trade 
an equity for an equity, the presumption of assump- 
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Personal lia- 
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tion of the mortgage debt generally arising from its 
deduction from the purchase money** does not 
apply,®> and, in the absence of other evidence of 


assumption, he is not personally liable to pay the 


Murrin, 11 Alta. L. 173, 32 DomLR 
485, [1917] 1 WestWkly 945 [aff 
9 WestWkly 1451]. (7) A trustee 
who has no beneficial interest in the 
land conveyed to him is not liable to 
a mortgagee. Short v. Graham, 7 
WestLR 787; Evans v. Aslscroft, 8 
WestWkly 899. (8) A. judge has 
power to’ direct the registration of a 
transfer of land subject to a mort- 
gage, in order to subject the trans- 
feree to the statutory implied cove- 
nant to pay the mortgage debt, un- 
less the transferee within a reason- 
able time takes proper steps effec- 
tively to assert his claims against 
the registration. Re Land Titles Act, 
13% Alta. 7. 209)°°37 © DomLR 374, 
[1917] 3 WestWkly 626. 

{b] The Land Titles Act (Sask.) 
§ 63 provides that ‘in every instru- 
ment transferring land for which a 
eertificate of title has been granted 
subject to mortgage or incumbrance 
there shall be implied a covenant by 
the transferee with the transferor 
and so long as such transferee shall 
remain the registered owner with the 
mortgagee or incumbrancee that the 
transferee will pay the _ principal 
money, interest, annuity or rent 
charge, secured by the mortgage or 
incumbrance at the rate and at the 
time specified in the instrument cre- 
ating the same.’ Under this statute 
it has been held that: (1) . The 
statute applies only when the entire 
estate of the grantor has been trans- 
ferred to the grantee. Dominion of 
Canada Inv., ete., Co., Ltd. v. Gelhorn, 
10 Sask. L. 278, 36. DomLR ~ 154, 
(1917] 3 WestWkly 231; Dominion of 
Canada. Inv., etc., Co., ltd. Vv. Cars- 
tens, 10 Sask. L. 272, 36 DomBLR 25, 
£1917] 38 WestWkly 1538. (2) The 
statute has no application to the pur- 
chase of only an interest in the 
mortgaged premises. Montreal Trust 
Co. v. Boggs, 25 DomLR  432,. 31 
WestLR 914, 9 WestWkly 1200. (3) 
Payments of interest by the trans- 
feree prevent the running of the 
statute of limitations in favor of the 


mortgagor. Ross v. Schmitz, 6 Sask, 
L, 131, 14 DomLR 648, 25 WestLR 
828, 5 WestWkly 399. (4) Allega- 


tions showing how the registered 
owner obtained his title are neces- 
sary. Colonial“ inyv., Cele.) w©oun ave 
Eoisie, 4 Sask. L. 392. (5) Allega- 
tions that defendant is the present 
registered owner and that he became 
such since the execution of the mort- 
gage sufficiently sets out him as 
“transferee”? under the statute, and 
fully warns him of the nature of the 
relief claimed against him. Assini- 
boia Land Co. v. Acres, 9 Sask. L. 
142, 27 DomLR 108, 34 WestLR 199, 
10 WestWkly 355 [aff 8 Sask. L. 426, 
25 DomLR 439, 82 WestLR 580, 9 
WestWkly 368]. (6) A purchaser as- 
Suming the mortgage or retaining in 
his possession an amount of purchase 
money equivalent thereto is com- 
pelled to appropriate that money to 
the mortgage. Montreal Trust Co. v. 
Boggs, supra. 

{[c] The Real Property Act (Man.) 
§ 89.—Under this statute it has been 
held that: (1) A grantee cannot es- 


mortgage debt secured by the property conveyed to 
him,®* but the land is lable, and to that extent his 
grantor who has paid the mortgage debt will be en- 
titled, as against him, to reimbursement.§? 
however, it is shown that the parties did assume the 
payment of the various mortgages and that the con- 
sideration for the exchange was based on such as- 
sumption, the transaction is not an exchange of 
equities merely, and the parties are personally liable 
on their assumption agreements.®® 


Where, 


And where the 


cape liability to his mortgagee by a 
retransfer of the land to the mort- 
gagor after receiving notice of the 
mortgage and of the intention of the 
mortgagee to enforce the grantee’s 
liability under the statute. Morice 
v. Kernighan, 18 Man. 360, 9 West 
LR 307. (2) A mortgagor may call 
on his grantee to pay the debt, and 
it is not necessary that he should 
have first paid the mortgagee before 
he can hold his grantee to his statu- 
tory liability. Noble v. Campbell, 
21 Man. 597, 18 WestLR 591, 20 Man. 
232, 15 WestLR 696. (3) Whether 
the foreclosure proceedings against 
the mortgagor and the taking of a 
certificate of title by the mortgagee 
operated to release the mortgagor 
could not be litigated without making 
the mortgagees parties defendant in 
an action brought by the mortgagor 
against a grantee under his implied 
agreement to indemnify. Noble vy. 
ey ea a 20 Man. 232, 15 WestLR 


96. 

{d]_ The Territories Real Property 
Act (N. W. Terr.) § 69 provides in 
substance that the transferee of land 
subject to mortgage impliedly agrees 
to indemnify the mertgagor against 
the principal sum or other moneys 
secured by the mortgage. Under this 
statute it has been held that the ob- 
ligation of the transferee under the 
statute is assignable by the trans- 
feree to the original mortgagor. 
Glenn v. Scott, 2 Terr. L. 339. 

83. Liability for encumbrances 
generally in exchange of property see 
Exchange of Property § 33. 

Sufficiency of consideration for as- 
sumption agreement in exchange of 
equities see infra § 773. 

84. See infra § 770. ; 

85. See Green v. Hall, 45 Nebr. 89, 
63 NW 119 (holding that a recital in 
one of the deeds that the mortgage 
was part of the consideration for the 


purchase price “cuts no_ special 
figure’’). 
sé. Cal.—Andrews v. Robertson, 


177 Cal. 434, 170 P 1129, 
seer ee epbhand v. Ensign, 46 Conn. 

Iowa.—Dimmitt v. Johnson, 199 
Iowa 966, 203 NW 261; Peters v. 
Goodrich, 192 Iowa 790, 185 NW 903; 
Halvorson v. Mullin, 179 Iowa 293, 
156 NW 289, 161 NW 309; Bristol 
Sav. Bank y. Stiger, 86 Iowa 344, 53 
NW 265. 

Nebr.—Mendelssohn y. Christie, 54 
Nebr. 684, 74 NW 1096; Green v. Hall, 
45 Nebr. 89, 63 NW 119. 
1h D.—Brown v. Leeak, 203 NW 


87. See infra § 763. 

88. White v. Schader, 185 Cal. 606, 
198 P19, 21 ALR 499. 

[a] Res adjudicata.—Where the 
fact of assumption of the mortgages 
in an exchange of land has been es- 
tablished in an action between the 
same parties by a decree of specific 


performance of the agreement be- 


tween them, defendant was personally 
liable to plaintiff for the deficiency 
after foreclosure sale. White v. 
Schader, 185 Cal. 606, 198 P 19, 21 
ALR 499. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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transaction, although in form an exchange of equi- 
ties, is really a sale of land, the general rule as to 
imphed assumption from the deduction of the mort- 
gage debt from the purchase price®® applies.°° The 
grantee’s intention not to assume the payment of 
the mortgage debt may be inferred from the fact 
that an assumption clause was included in the deed 
to his grantor, but omitted in the deed to him, or 


\ where the deed to him originally contained an as- 


sumption clause, and, on his refusal to accept it, 
another deed omitting it was substituted.°? 

[§ 759] 4. Rights and Liabilities of Mortgagor— 
a. In General. A mortgagor who conveys by deed 
reciting that the land is subject to mortgage is es- 
topped to deny the validity of the mortgage,®* and 
remains liable for any deficiency after foreclosure 
sale,°* in the absence of circumstances releasing him 
from such liability.®%® 


[§ 760] b. Release of Mortgagor®*—(1) In Gen- 


eral. A mortgagor who has conveyed the land sub- 
ject to mortgage will be released from his liability 
to the mortgagee where the latter agrees to look 
only to the grantee for the payment of the mort- 
gage debt,®’ or accepts a conveyance of the mort- 
gaged premises from the grantee in discharge of 


89. See infra § 770. [a] 
90. Hawn v. Malone, 188 Iowa 439, 

176 NW 393. 
91. Brown vy, Leeak, (N. D.) 203 

NW 185. 
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Absence of covenants against 
encumbrances is not material under 
a statute under which.a guarantor is 
exonerated if the remedies or rights 
of the creditor against the principal 
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the mortgage debt,®* or, in most jurisdictions, where 
the mortgagee grants to the purchaser an extension 
of time for payment without the knowledge or con- 
sent of the mortgagor.°® The mortgagor will not 
be released by the mortgagee giving notice to the 
purchaser of the mortgaged premises that the inter- 
est rate will be increased after a certain date and 
payment of interest at the increased rate by the pur- 
chaser.t. A mortgagee who releases the mortgage 
to a grantee of the mortgagor, without the latter’s 
consent, cannot hold such mortgagor personally lia- 
ble for the debt.? 

[§ 761] (2) By Extension of Time of Payment.? 
A mortgagor is released, in most jurisdictions, where 
the mortgagee grants to the purchaser an extension 
of time for payment without the knowledge or con- 
sent of the mortgagor,* although there is some au- 
thority to the contrary.° An extension as to an 
installment of the mortgage does not discharge the 
mortgagor as to unmatured installments which are 
not included in the agreement.® In some states, the 
mortgagor is released only to the extent of the value 
of the land at the time the extension agreement is 
made,’ the burden being upon him to prove such 
value;® in others, the mortgagor is released for the 
still continued against the land, and 
where he had voluntarily paid the 
debt in gold coin, he had lost the 


right to question the validity of the 
claim for payment);, Wiener v. 


92. Halvorson v. Mullin, 179 lowa 
293, 156 NW 289, 161 NW 309. 

93. Exchange Trust Co. v. Ireton, 
88 Okl. 262, 213 P 309. 

Estoppel of purchaser to deny 
validity of mortgage see infra § 830. 

94. Binsse v. Paige, 1 Abb. Dec. 
(N. Y.) 138, 1 Keyes 87; Cleveland v. 
Southard, 25 Wis. 479. See Braun v. 
Crew, 183 Cal. 728, 192 P 531 (holding 
that the mortgagor was released by 
the mortgagee’s extension of time of 
payment). : 

Amount of deficiency 
§ 1486, XXIII in 42 C. J. 

95. See infra § 760. 

96. Effect on mortgage lien of re- 
lease of mortgagor from deficiency 
judgment see supra § 756. 

97. Cornell v. Hourigan, 2 OntWR 
4 [app allowed 2 OntWR 510] (the 
holding by the trial court against 
the sufficiency of the evidence to es- 
tablish the mortgagee’s agreement 
to release the mortgagor is reversed 
on appeal to the divisional court). 

98. Forrest v. Gibson, 6 Man. 612. 

99. See infra § 761. 

1. Rafel v. Maurer, 101 Misc. 621, 
167 NYS 941 [aff 183 App. Div. 931 
mem, 170 NYS 1107 mem]. 

2. Crisman v. Lanterman, 149 Cal. 
647, 87 P 89, 117 AmSR 167. 

3. Effect of extension to grantee 
who has assumed payment of the 
debt see infra § 786. 

4. Cal.—Braun v, Crew, 183 Cal. 
728, 192 P 5381. 

Fla.—Realty Mortg. Co. v. Moore, 
80 Fla, 2, 85 S 155. 

Mich.—Dedrick v. Den Bleyker, 85 
Mich. 475, 48 NW 633. 

Minn.—Sime v. Lewis, 112 Minn. 
403, 128 NW 468; Travers v. Dorr, 60 
Minn. 173, 62 NW 269. 

N. Y.—Spencer v. Spencer, 95 N. Y. 
353; Neukirch v. McHugh, 165 App. 
Div. 406, 150 NYS 1032; Walter v. 
Nova Realty Co., 160 App. Div. 400, 
145 NYS 553 [aff 214 N. Y. 610 mem, 
107 NE 1029 mem]; Metzger v. Nova 
Realty Co., 160 App. Div. 394, 145 
NYS 549 [aff 214 N. Y. 26, 107: NE 
1027]. See Winslow v. Stoothoff, 104 
App. Div. 28, 93 NYS 335 (holding 
that the purchaser who personally 
assumes the payment of the mort- 
gage debt in consideration of an ex- 
tension of the time of payment is 
liable to the mortgagee on his agree- 
ment upon the performance of the 
condition by the mortgagee). 


see infra 


in respect of the original obligation 
are in any way impaired or suspended 
by any act of the creditor without 
the consent of the guarantor. Braun 
Vv. Crew, 183. Cal. 728,°192 P 531. 

Extension of time to grantee who 
assumed mortgage see infra § 786. 

5. Shepherd v. May, 115 U. S. 505, 
6 SCt 119, 29 L. ed. 456; Chilton v. 
Brooks, 72 Md. 554, 20 A 125. 

6 Cohn vy. Spitzer, 145 App. Div. 


104, 129 NYS 104 [aff 207 N. Y. 738 
mem, 101 NE 1098 mem]. 
7. Spencer v. Spencer, 95 N. Y. 


353; Feigenbaum v. Hizsnay, 187 App. 
Div. 126, 175 NYS 223 [rev on other 
grounds 104 Misc. 147, 171 NYS 1037, 
and overr Meuser v. Kirkschbaum, 84 
Mise. 259, 145 NYS 677; Merrill v. 
Reiners, 14 Misc. 588, 36 NYS 634 on 
a point of pleading]; Neukireh v. Mc- 
Hugh, 165 App. Div. 406, 150 NYS 
1032; Union Bank v. Rubinstein, 160 
App. Div. 919, 145°NYS 1 [aff 216 
N. Y. 766 mem, 111 NE 1101 mem]; 
Walter v. Nova Realty Co., 160 App. 
Div. 400, 145 NYS 553 [aff 214.N. Y. 
610 mem, 107 NE 1029 mem]; Metz- 
ger v. Nova Realty Co., 160 App. Div. 
394, 145 NYS 549 [aff 214 N. Y.. 26, 
107 NE 1027]; Cohen v. Hecht, 128 
App. Div. 511, 112 NYS 809; Matter 
of Piza, 5 App. Div. 181, 38 NYS 540. 
See North End Sav. Bank y. Snow, 197 
Mass. 339, 83 NE 1099, 125 AmSR 
368 (holding that the release. was 


| limited to the amount by which, be- 


cause of such extension, the value of 
the security fell short of the amount 
due on the mortgage note); Antisdel 
v. Williamson, 165 N. Y. 372, 375, 59 
NE 207 (holding that a guarantor of 
the payment of the mortgage debt by 
the mortgagor was released entirely 
from liability by an extension of the 
time of payment without his-consent, 
and distinguishing Murray vy. Mar- 
shall, 94 N. Y. 611 on the ground that 
the guarantor’s obligation is entirely 
that of a surety while a mortgagor 
is surety only to the extent of the 
value of the land, and stating that 
the law of the text enunciated in that 
case “is undoubtedly the law of this 
state’); Murray v. Marshall, 94 N. 
Y. 611 (findings showed that the 
value of the land equaled the debt 
and that the releaSe was therefore 
complete); Flower v. Lance, 59 N. 
Y. 603 (holding that if the extension 
discharged the mortgagor from per- 


| sonal liability on the bond, the debt 


Boehm, 126 App. Div. 703, 111 NYS 
126 (holding that an answer alleging 
that plaintiffs had extended the time 
of payment by agreement with the 
grantee in an action by a mortgagee 
is not sufficient as a defense in the 
absence of an allegation that there 
was consideration for such agreement 
or that the equity of redemption was 
at that time worth the amount of 
the mortgage debt); Matter of Piza, 
5 App, Div. 181, 88 NYS 540 (holding 
that a discontinuance of a foreclosure 
action against a mortgagor did not 
prevent the bringing later of an ac- 
tion by the mortgagee against the 
mortgagor in case of a deficiency on 
the mortgage sale, even though an 
extension agreement had been en- 
tered into between the grantee of 
the premises subjeet to mortgage 
and the mortgagee without the con- 
sent of the mortgagor, the liability 
of the mortgagor depending upon the 
value of the land with reference to 
the mortgage debt at the time of the 
extension agreement). Contra Pen- 
field _v. Goodrich, 10 Hun (N. Y.) 41. 

[a] Rule applied.—An agreement 
between the second mortgagee and’ 
owner of the equity, substituting for 
the prior mortgage a new mortgage 
of an increased amount and extend- 
ing the time of its payment, does not 
release the mortgagor entirely from 
his liability, but the amount of the 
increase is to be deducted from the 
amount of the deficiency which would 
have been otherwise recoverable 
against him. Union Bank v. Ruben- 
stein, 78 Misc. 461, 1388 NYS 644 [aff 
145 NYS 1 (aff 216 N. Y. 766 mem, 
111 NE 1101 mem)]. 

[b] Effect of extension on the 
mortgagor’s liability in. cases where 
the grantee aSsumes payment of the 
mortgage debt and where he takes 
subject to mortgage, @Gistinguished. 
See Meuser v. Kirschbaum, 84 Misc. 
259, 145 NYS 677 [overr Feigenbaum 
v. Hizsnay, 187 App. Div. 126, 175 
NYS 223 ona point of pleading only]. 

8. Feigenbaum v. Hizsnay, 187 
App. Div. 126, 175 NYS 223 [rev 104 
Mise. 147, 171 NYS 1037, and overr 
Meuser v. Kirschbaum, 84 Misc. 259, 
145 NYS 677] (holding that the 
mortgagee was entitled to a deficiency 
judgment against the mortgagor, 
even though an extension had been 
alleged in the pleadings both of the 
mortgagee and mortgagor, where 


720. Tac aye 


entire amount of the mortgage debt regardless of the 
relation of the value of the land thereto.°® 
gagor is not released by an extension granted to the 
purchaser where he has failed to comply with a stat- 
ute giving him the right to terminate his liability by 
a tender of payment of the mortgage debt and a 


demand of the assignment of the 


gage.1° 
Forbearance. 


Payment by Purchaser. 


there was no allegation or proof on 
the part of the mortgagor as to the 
value of the land). 


9. Braun v. Crew, 183 Cal. 728, 
192 Pr dst, 
10. Willock’s HEst., 58 Pa. Super. 


159; Martin v. Matthews, 26 Pa. Dist. 


95. 

ll. Lewis v. 226 Mass. 
505, 116 NE 271. 

12. Wiener v. Mayer, 126 App. Div. 
708, 111 NYS 132;-Wiener v. Boehm, 
126 App. Div. 703, 111 NYS 126. 

13. Blake v. Moore, 10 NYS 674. 

14. Mortgagor’s liability on cove- 
nant to pay mortgage debt or cove- 
nant to indemnify purchaser see 
supra § 745. 

Fersonal liability of purchaser see 
Supra § 757. 

15. Conn.—Post v. Tradesmen’s 
Bank, 28 Conn, 420. 

Ill. Drury v. Holden, 121 Ill. 130, 
13: NE 547; Fowler v. Fay, 62 Ill. 
37532 Hilly v.. Palmer, 51. Il. 
Comstock v. Hitt; 37 Ill. 542; 
v. Louis Glucose,’ ete., Co., 17 Ill. A. 
369 [aff 117 Ill. 330, 7 NE 672]. 

Ind.—Birke v. Abbott, 103 Ind. 1, 
1 NE 485, 53 AmR 474; Atherton v. 
Toney, 43 Ind. 211; Shuler v. Hardin, 
25 Ind. 386. 

Me.—Williams v. Thurlow, 31 Me. 


Blume, 


392, 
Mass.—-Lively v. Rice, 150 Mass. 
171, 22 NE 888. See Drury v. Tre- 


mont Impr. Co., 13 Allen 168 (hold- 
ing that a grantor of a portion of a 
lot of land with covenants of war- 
ranty, who subsequently sells the re- 
mainder to the same grantee for an 
amount fixed after deducting the 
amount of a mortgage on the entire 
lot and gives a deed containing a 
general covenant against encum- 
brances except the mortgage, is not 
liable to his grantee on the covenants 
in the first deed). 

Minn.—Baker v. Terrell, 8 Minn. 195. 

Mo,—Pratt v. Conwey, 148 Mo. 291, 
49 SW 1028, 71 AmSR 602; Nelson v. 
Brown, 140 Mo. 580, 41 SW 960, 62 
AmSR 755; Orrick v. Durham, 79 Mo, 
174; Fitzgerald v. Barker, 70 Mo. 
685; Heim v. Vogel, 69 Mo. 529. 

N. J.—Hartshorne y. Hartshorne, 2 
N. J. Eq. 349. 

N. Y.—Bowne v. Lynde, 91 N. Y. 
92; Russell v. Pistor, 7 N. Y. 171, 57 
AmD 509; Lagrave vy. Hellinger, 144 
App. Div. 3977 129° NYS 292 Ypatt 1205 
N. Y. 577 mem, 98 NE 1106 mem]; 
Lynch v. Rinaldo, 58 HowPr 133; 
Ferris v; Crawford; 2 Den. 595; 
Cherry v. Monro, 2 Barb. Ch. 618; 
Tice iv. Annin;, 2, Johns: ‘Ch! 125; 
Brewer v. Staples, 3 Sandf. Ch. 579. 

Oh.—Brewer v. Maurer, 38 Oh. St. 
43, 438 AmR 436. 

Pa.—Dollar Sav. Bank v. Burns, 87 
Pa, 491. 

R. I.—Allen wv. Robbins, 7 Ry I. 383. 


In the absence of an agreement 
extending the payment of the mortgage, the mort- 
gagor will not be released by the mortgagee 
bearing to foreclose the mortgage,'? where he has 
made no demand on him to foreclose,'? a mere re- 
quest to foreclose which does not amount to a formal 
notice upon the mortgagee to elect between a fore- 
closure action and a discharge of the mortgagor 
from personal liability not being the equivalent 
of a demand within the meaning of the rule.1® 

[§ 762] c. Arising Out of Payment of Debt't—(1) 
A purchaser of land sub- 
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ject to mortgage who pays the mortgage debt is 
not entitled to reimbursement by the mortgagor, 
in the absence of agreement, express or implied, 
therefor,'® the presumption being that he bought 
the land at its value less the amount of indebted- 
ness secured thereby.'® 

[§ 763] (2) Payment by Mortgagor.2” 


The gen- 


eral rule is that a mortgagor, who has conveyed 


eS OI= 


Vt.—Converse v. Cook, 8 Vt. 164. 

RES —Frey v. Vanderhoof, 15 Wis. 

Ont.—Muttlebury v. Taylor, 22 Ont. 
312. See Leitch v. Leitch, 2 Ont. L. 
223, 21 CanLTOccNotes 496 (holding 
that a conveyance subject to mort- 
gage, with life estate reserved, obli- 
gates the purchaser to pay and in- 
demnify the vendor against payment). 

16. See supra § 755. 

17. Rights of mortgagor against a 
grantee who has assumed the debt 
see infra §§ 787-804, 

18. Ill—Howard v. Burns, 279 Ill. 
256, 116 NE 703 [aff 201 Ill. A. 579]. 

Ind.—Gregory v. Arms, 48 Ind. A. 
562, 96 NE 196. 

Me.—Kinnear v. Lowell, 34 Me. 299. 

Mo.—Fuller v. Devolld, 144 Mo. A. 
93, 128 SW 1011 (holding that, where 
the mortgagor, who conveyed the 
mortgaged premises subject to the 
mortgage to his children, reserved to 
himself a life estate, and then, to 
protect his life estate, paid the whole 
mortgage debt, he was entitled to be 
reimbursed out of the land not merely 
the principal, but the interest pay- 
ments ee he had made). 

N;) Y¥.—Johnson tv. Zink, “515 N.Y. 
333, 336. See Arnold v. Green, D6) IN. 
Y. 566, 23 NE 1 (holding that the 
vendee under an executory contract 
for the sale of land subject to mort- 
gage was entitled to a decree of spe- 
cific performance on condition that 
the vendor who had paid the mort- 
gage debt should be subrogated to the 
rights of the mortgagee). 

Pa.—Faulkner v. McHenry, 235 Pa. 
298, 301, 83 A 827, AnnCas1913D 1151. 

See Farmers’ L. & T. Co. v. Penn 
Plate-Glass Co., 103 Fed. 132, 43 CCA 
114, 56 LRA 710 [aff 186 U. S. 434, 
22 SCt 842, 46 L. ed. 1234] (holding 
that, where a mortgage did not re- 
quire the mortgagor to keep the prop- 
erty insured for the benefit of the 
mortgagee, a purchaser of the prop- 
erty subject to the mortgage is under 
no obligation to do so, and any 
insurance taken out by the purchaser 
is for his own benefit and there is no 
ground for declaring a lien in favor 
of the mortgagee on the proceeds of 
such insurance); Iowa L. & T. Co. v. 
Mowery, 67 Iowa 113, 24 NW 747 
(holding that one who Sells a part of 
mortgaged premises subject to the 
mortgage to one who orally assumes 
its payment is entitled on foreclosure 
to have the deeded lands first applied 
to payment of the debt, the grantor 
remaining liable for the balance 
only). 

“The conveyance by the mortgagor 
of the mortgaged premises, ‘subject 
to’ the mortgage in question, to Com- 
stock conveyed to him the equity of 
redemption only, and consequently 
the mortgage was to be discharged 


‘“subject to mortgage’’ and is then compelled to 
pay the debt, may reimburse himself by recourse to 
the mortgaged premises,'® but he cannot hold his 
grantee personally liable therefor,!® except in the 
few jurisdictions where either a conveyance 
and subject to’’ the lien of the mortgage is con- 
strued as creating a covenant of the grantee to 
indemnify the grantor,?° or where an implied obli- 
gation by the grantee to indemnify the mortgagor 
is established by statute.?+ 
there is no personal liability of the grantee if the 
implied obligation raised thereby is rebutted by evi- 


“under 


Even under the statute, 


and satisfied out of those premises, 
before any right or interest therein 
was acquired by the grantee, and as 
between those parties it is clearly 
equitable that such discharge and 
satisfaction should be made out of 
the said premises, and that the 
obligor and mortgagor should not, in 
exoneration thereof, personally be 
called upon to pay the same out of 
his individual property. The effect 
of the transaction was in equity to 
make the land the primary ftund for 
the payment of the debt, and to place 
the plaintiff in the situation or rela- 
tion of surety therefor only... 
Equity, however, requires that the 
obligor, on the payment of the debt 
out of his own funds, should be sub- 
rogated to the rights of the obligee, 
so that he can reimburse himself by 
a recourse to the mortgaged premises 
for that purpose. This cannot preju- 
dice the creditor, and it is clearly 
equitable as between the debtor and 
the owner of the land. He clearly 
has no right or color of right, justice 
or equity to claim that he, notwith- 
standing the conveyance of the prop- 
erty subject to the mortgage, and 
thus entitling him only to its value 
over and above it, should in fact en- 
joy and hold it discharged of the 
encumbrance, without any contribu- 
tion, toward its discharge and satis- 
faction, from the land.’’ Johnson vy. 
Zink, supra. 

“The words ‘under and subject’ in 
a conveyance, import that the grantee 
takes the land subject to an en- 
cumbrance, the amount of which has 
been deducted from the agreed price, 


and the covenant to be inferred from — 


it is that of indemnity for the protec- 
tion of the grantor.” Faulkner v. 
McHenry, supra. 


19. See supra § 757. 

20. Faulkner v. McHenry, supra; 
May’s- Esty -2178 Pa, 6467 “A 120; 
In re Stanhope, 184 Pa. 414, 39 A 
2173.’ Hansell v. Lutz, 20 Pa. 284; 
Yeager v. Jeannette Land Co., 70 Pa. 


Super. 417; Greenspan v. Margolis, 
70 Pa. Super. 373; Thomas vy. Fried- 
man, 28 Pa. Dist. 693; Stanhope’s Est., 
9) Paw iGo. 4a: See Fest’s Est., 11 
Pa, Dist. 212 (holding that, after the 
grantee’s death and the payment by 
the trustees under his will to his 
widow of the income from the mort- 
gaged land, not knowing that such 
land was subject to a mortgage, the 


trustees may recover back from the 


widow the amount of such payment, 
being liable to reimburse the mort- 
gagor after foreclosure due to the 
failure of the trustees to pay interest 
on the mortgage). 

Personal liability generally under 
the Pennsylvania rule see supra § 757 
note 81 [al]. 

21. See supra § 757. 


For later cases, developments and changes in the law see cumulative Annotations, Same title, page and note number. 
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dence of an express agreement to the contrary en- 
tered into by the parties at the time of conveyance.”2 
Where reimbursement is allowed, it is conditioned 
upon a precedent payment of the debt by the mort- 
gagor,** except in the jurisdictions where the lia- 
bility is statutory and where, by construction of the 
statute, the grantee is held to be under an absolute 
obligation to pay the mortgage independently of any 
precedent payment by the mortgagor.24 The rule 
allowing a mortgagor reimbursement applies as be- 
tween parties who have exchanged equities,”® but, 
in jurisdictions where there is no personal liability 
of the grantee, only to the extent of giving each 
a right to proceed against the land in the hands of 
his grantee.2° It is not applicable as against a 
grantee who is merely a nominee or agent.?? 

[§ 764] D. Assumption of Mortgage by Grantee 
—1l. In General. The purchaser of mortgaged land 
may by contract assume the encumbrance thereon,?® 
and by such a contract may relieve the grantor of 
the encumbrance,?® and may make himself person- 
ally lable to the mortgagee.*° Such an assumption 
may occur in connection with an exchange of prop- 
erties as well as in connection with a sale.3! , 

[§ 765] 2. What Law Governs.*? An agreement 
by which the purchaser of mortgaged premises as- 
sumes the mortgage, being regarded as a personal 
contract,** is governed as to its validity by the law 
of the state where it is made,*4 hence, where evi- 
denced by recitals in the deed by the law of the 
state wherein the deed is executed and delivered,*® 


22. British Canadian Loan Co. v.]| 267, 135 NW 746 
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in the absence of any provisions in the assumption 
contract for its performance elsewhere, or of any 
expressed intention of the parties that the validity 
of the obligation should be determined by the laws 
of the state where the land is.*® A like rule has 
been applied as to the law determining the effect of 
the agreement.** 

[§ 766] 8. Requisites and Validity of Assump- 
tion—a. Agreement Generally—(1) Form and Suffi- 
ciency in General. The assumption of the mortgage 
debt by the purchaser may be by any form of con- 
tract or agreement binding upon him which dis- 
tinctly manifests his consent and intention to charge 
himself with such personal responsibility,?® and may 
be either express or implied.°® An agreement which 
stipulates that, in case the grantor shall fail to se- 
cure the release of the mortgage, the grantee may 
pay it, which is intended for the benefit of the 
grantee and not to provide for the payment of the 
mortgage as a subsisting debt, is not such an assump- 
tion agreement as may be enforced by the mort- 
gagee.*° 

[§ 767] (2) Recitals in Deed. <A contract of as- 
sumption of the mortgage debt, binding upon the 
grantee, may be created by a clause inserted in 
the deed under which he acquired the title,*+ for 
which no particular form of words is required, 
the only requisite being that it should unequivocally 
show his undertaking to be answerable for the 
payment of the mortgage,*? an assumption, for ex- 
ample, being shown by the grantee’s covenant ‘‘to 


in a deed, if it is general in its 


Tear, 23 Ont. 664. 

23. Faulkner v. McHenry, 235 Pa. 
298, 83 A 827, AnnCasi913D 1151; 
Campbell v. Jones, (Tex. Civ. A.) 230 
SW 710. 

24, Noble v. Campbell, 20 Man. 
232, 15 WestLR 696, 21 Man. 597, 18 
WestLR 591. 

25. Boyd v. Johnston, 19 Ont. 598. 

26. Bradley v. Hufferd, 138 Iowa 
611, 116 NW 814. 

27. Campbell v. Douglas, 54 Can. 
S. C. 28, 32 DomLR 734 [dism app 
34 Ont. L. 580, 25 DomLR 436]. 

28. Thompson y. Dearborn, ‘107 

Til. 8%. 
[a] The grantee, by assuming: the 
payment of the mortgage, does not 
make it his personal debt to the ex- 
tent that his heirs can compel his 
administrator to discharge it. In re 
Hunt, 19 R.-1I, 139, 32 A-204; 61 Am 
SR 743. 

29. See infra § 787. 

30, See infra § 805. 

Personal liability in absence of 
assumption see supra § 757. 

31. Smith v. Godfrey, 205 NW 366. 

32. Conflict of laws generally see 
Conflict of Laws 12 C. J. p 427. 

33. Clement v. Willett, 105 Minn. 
267, 117 NW 491, 127 AmSR 562, 17 
LRANS 1094, 15 AnnCas 1053. 
,. 34 See McCrery v. Nivin, (Del. 
Ch.) 67 A 452 (holding, however, 
that an agreement to assume the 
debt was not made out by the evi- 


dence). e 
35. Liljedahl v. Glassgow, 190 
Iowa 827, 180 NW 870 (involving 


an application of the law as to the 
liability of a purchaser under a deed 
omitting the grantee’s name but con- 
taining a recital that the grantee 
assumes payment of the mortgage 
debt); Clement v. Willett, 105 Minn. 
267, 117 NW 491, 127 AmSR 562, 17 
LRANS 1094, 15 AnnCas ,1053 (in- 
volving an application of the law as 
to the liability of a grantee who 
expressly assumes the mortgage debt 
for which his grantor was not per- 
sonally liable). 

36. Clement v. Willett, supra. 

37. Wood v. Johnson, 117 Minn. 


[41 C. J.—46] 


38. Ark.—J. H. Magill Lumber Co. 


v. Lane-White Lumber Co., 90 Ark. 
426, 119 SW 822. 
Cal.—Hibernia Sav., ete, Soe. v. 


Dickinson, 167 Cal. 616, 140 P 265. 


Ill.—Thompson vy. Dearborn, 107 
MIE 37 \Lanee” v5) Bartlett, “207 Tl 
A. 422; Nicholson v. Nicholson Coal 
Cos 1:90. TAS 6072 
ee a v. Godfrey, 205 NW 

Kan.—Woodburn vy. Harvey, 107 
Kant j5 7,190" P "620: 

Mich.—Swarthout v. Shields, 185 


Mich, 427, 152 NW 202. 

Miss.—Barnes v. Jones, 111 Miss. 
33%, U1 S! 573. 

Tex.—International, etc., R. Co. v. 
Concrete Inv. Co., (Commn. A.) 263 
SW 265. 

N. W. Terr.—Glenn v. , Scott, 2 
Terr, Li. 339: 

See Santa Cruz v. Wykes, 202 Fed. 
357, 120 CCA 485 (assumption by a 
city of the bonded indebtedness of a 
water company). 

fa] An agreement to comply with 
the terms and conditions of a bond 
and mortgage has been held not 
sufficient when the provisions in the 
bond were unusual. Mutual L. Ins. 
Co. v. Rothschild, 160 NYS 164. 


39. See Brown v. Leeak, (N. D.) 
203 NW 185. 

Express agreement see infra 
§ 767. 

Implied agreement see infra 
§§ 769-771. 


40. Ayres v, Randall, 108 Ind. 595, 
9 NE 464. 


41. Daniel v. Creditors, 50 La. 
Ann. 391, 23 S 241; Fitzgerald v. 
Barker, 85 Mo. 13; Lincoln Univ. v. 


Polk, 1 Nebr. (Unoff.) 403, 95 NW 
611; Lawrence v. Farley, 9 AbbNCas 
(N. Y.) 371, 24 HowPr 293. See 
Irvin v. Brown, 201 Ala. 669, 79 S 
241 (holding that defendant’s agree- 
ment to pay the mortgage debt was 
established by the evidence so that 
a subsequent purchase by defendant 
at the foreclosure sale merely con- 
stituted payment); Sherman y. Good- 
win, 12 Ariz. 42, 95 P 121 (holding 
that an assumption clause inserted 


nature and does not describe or refer 
to a particular mortgage, but only 
obligates the grantee to assume all 
liens and encumbrances that stand 
against the property, may be under- 
stood to refer to valid liens, and does 
not estop the grantee from defending 
against a void mortgage); Bridges 
v. Sams, (Iowa) 202 SW 558 (hold- 
ing that a deed, containing an as- 
sumption clause purporting to bind 
the grantee and in which defendant’s 
name was erased and the deed passed 
to the succeeding purchaser, which 
was not contradicted by such 
grantee, made out a prima facie case 
as against him). 

[a] Proof of the record of deed 
containing an assumption. clause 
raises a presumption that the title 
vested in the grantee and that he 
is bound by the covenant to assume 
the mortgage. Lawrence vy. Farley, 
eof Hun (N. Y.) 293, 9 AbbNCas 

[b] Form of agreement.—Usually 
this agreement is embodied in the 
purchaser’s deed, by a clause describ- 
ing the mortgage and reciting that 
he assumes and agrees to pay it; 
but the same result is accomplished 
if he accepts the conveyance ‘‘sub- 
ject to’ the mortgage and agrees to 
pay it. Tulare County Bank v. Mad- 
den, 109 Cal. 312, 41 P 1092; Rourke 
v. Coulton, 4 Ill. A. 257. 

Knowledge of assumption clause 
see infra § 771. 

Necessity of acceptance of deed see 
intra Ss 71.715 

42. Greer v. Orchard, 175 Mo. A. 
494, 161 SW 875; Peterson v. Kerbey, 
(Tex. Civ. A.) 151 SW 321. See Rus- 
sell v. Moran, 164 Ill. A. 312 (holding 
that a conveyance “subject to mort- 
gage on described property subject to 
interest and taxes to date which the 
grantee assumes and agrees to pay” 
while ambiguously worded may be 
construed as an agreement to pay the 
principal of the mortgage notes as 
well as interest and taxes), 

[a] Release of grantor.—A deed 
which mentioned a mortgage and pro- 
vided that the grantor should be re- 
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pay the mortgage,’’4* or by the recital that the 
conveyance is taken ‘‘subject to the payment of’’ 
the mortgage,** or that the grantee ‘‘assumes’’ the 
mortgage or the mortgage debt,45 or an agreement 
that the grantor shall be released from the mort- 
gage,*® or that the purchaser will ‘‘hold the grantor 
harmless’’ against the mortgage.47 Such a recital 
is not, however, conclusive, but is subject to ex- 
planation and any defense existing in favor of the 
purchaser against the prior parties with whom he 
has dealt.48 A mere recital that the premises are 
subject to a certain mortgage,*® or that the mort- 
gage is excepted from the grantor’s covenant of 
warranty,°° is not an assumption of the debt by the 
purchaser, unless the intention to assume the pay- 
ment otherwise appears in the deed,*! or by a sepa- 
rate undertaking.** It has even been held that the 
omission to insert in a deed a covenant that the 
grantee will assume or pay the mortgage is strong 
evidence that the parties did not intend that he 


MORTGAGES 


[$$ 767-768 


should be personally liable therefor,>* and especially 
so, where there is other evidence in the case cor- 
roborating the intentional character of the omis- 
sion,°** as where a preliminary contract of sale 
contains the assumption clause, while the, deed of 
conveyance evidencing the consummated contract 
recites only that the conveyance was ‘‘subject to’” 
the mortgage,°® or where the deed contains a cove- 
nant by the grantee to indemnify the grantor, the 
inference being that the parties intended that form 
of contract to the exclusion of an assumption agree- 
ment.°¢ 

Blank. Where the space in the deed for the desig- 
nation of the person who is to assume and pay 
the mortgage is left blank, the grantee is not per- 
sonally liable in the absence of other proof.>7 

[§ 768] (3) Separate Agreements. The grantee’s 
assumption of the mortgage debt need not be incor- 
porated in the conveyance,°® but it may be contained 
in a separate written instrument®? which need not 


leased from liability for it amounted 
to an assumption by the grantee. 
Greer v. Orchard, 175 Mo. A, 494, 161 
SW 875. 

[b] Unexplained obscurity.—‘‘Ex- 
cept a mortgage of $2,170... given 
to CC. S. Calhoun, which mortgages of 
said second party accept and agree to 
pay” is too obscure to establish the 
grantee’s liability for the mortgage 
debt, where no evidence is introduced 
to explain away the obscurity. Hop- 
per v. Calhoun, 52 Kan. 703, 704, 35 P 
816, 39 AmSR 363. 

Clearness and definiteness in refer- 
ence to mortgage see infra § 771. 

43. Hine v. Myrick, 60 Minn. 518, 
62 NW 1125. See Tuttle v. Armstead, 
53 Conn, 175, 22 A 677 (holding that 
a finding that defendant assumed and 
agreed to pay a “mortgage” imports 
that he assumed and agreed to pay 
the mortgage debt and that the obli- 
gation to pay the debt remains even 
after the mortgage is found to be 


invalid). 
44. Ark.—Patton v. Adkins, 42 
109 Cal. 


Ark, 197. 

Cal.—Hopkins v, Warner, 
133, 41 S 868; Alvord v. Spring Valley 
Gold Co., 106 Cal. 547, 40 P 27. 

Colo.—Woods Inv. Co. v. Palmer, 8 
Colo. A. 132, 45 P 237. 
Bere eee v. Atwater, 42 Conn. 

Ill.—Crawford v. Nimmons, 180 Ill. 
143, 54 NE 209; Bay v. Williams, 112 
Ill. 91, 1 NE 340, 54 AmR 209; Rich- 
ardson v. Venn, 84 Ill. A. 601; Way v. 
Roth, 58 Ill. A. 198 [rev on other 
grounds 159 Ill. 162, 42 NE 321]. 

Ind.—Hancock vy. Fleming, 103 Ind, 
533, 3 NE 254; Birke v. Abbott, 103 
Ind. 1, 1 NF 485, 53 AmR 474. 
: 9B ho v. Alexander, 26 Iowa 
69. 

Kan.—Neiswanger v. McClellan, 45 
Kan. 599/26: P18. 

Mass.—Jager v. Vollinger, 174 
Mass. 521, 55 NE 458; Rice v. San- 
ders, 152 Mass. 108, 24 NE 1079, 23 
AmSR 804, 8 LRA 315; Wilson v. 
Bryant, 134 Mass. 291; Reed v. Paul, 
131 Mass. 129; Locke v. Homer, 131 
Mass. 93, 41 AmR 199; Lappen v. Gill, 
129 Mass. 349; Furnas v. Durgin, 119 
Mass. 500, 20 AmR 341, 

Mich.—Jehle v. Brooks, 112 Mich. 
131, 70 NW 440; Winans v. Wilkie, 41 
Mich. 264, 1 NW 1049. 

Minn.—Hine vy. Myrick, 60 Minn. 
518, 62 NW 1125. 

Mo.—Wayman v. Jones, 58 Mo. A. 
soe Saunders v. McClintock, 46 Mo. 


O16; Weinreich v. Weinreich, 18 
io A. "364; Klein v. Isaacs, 8 Mo. A. 
56 

N. H.—Woodbury v. Swan, 58 N. 
H. 380 


N. J.—Sparkman v. Gove, 44 N. J. 
L. 252; Green v. Stone, 54 N. J. Eq. 
387, 34 A 1099, 55 AmSR 577; Vree- 


land v. Van Blarcom, 35 N. J. Eda. 
530. See Hoy’v. Bramhall, 19 N. J. 
Eq. 74 [rev on other grounds 19 N. J. 
Eq. 563, 97 AmD 687] (the purchase 
of a part of the mortgaged premises, 
“subject to the payment of all liens 
now on the same,” imposes no per- 
sonal obligation on the vendee to pay 
the mortgage, but merely makes the 
part so conveyed subject to its proper 
as ee of the mortgage). 
Y.—Schley v. Fryer, 100 N. Y. 
was 2 NE 280; Comstock v. Drohan, 71 
Nene Wilcox v. Campbell, 35 Hun 
254 [aft 106 N. Y. 325, 12 NE 8231; 
Minor y. Terry, 6 HowPr 208, Code 
RepNS 384; Blyer v. Monhoiland, 
2 Sandf. Ch. 478. See Stebbins v. Hall, 
29 Barb. 524 (explaining that the 
language of the chancellor, in Jumel 
v. Jumel, 7 Paige 591, showed that he 
construed the expression as. equiv- 
alent to the words ‘‘subject to the 
payment of the mortgage’); Jumel 
v. Jumel, supra (holding that the 
grantee under a conveyance, “subject 
to the mortgage hereinafter particu- 
larly mentioned,” had assumed pay- 
ment of the mortgage). és 
Or.—Miles v. iles, 6 Or. 266, 25 
3 Watts 


AmR 522. 
Pa.—Campbell v. Shrum, 

60. See Blood v. Crew Levick Co., 
171 Pa. 328, 334, 33 A 344 (where the 
deed contained the words “subject to 
the payment of the mortgages” and 
further the words ‘‘but does not as- 
sume the payment of the various out- 
standing notes given for the debts,” 
the purchaser thereby agreed to pay 
the mortgages, but did. not agree to 
undertake to find the holders of the 
rotes and pay them). 


45. Ill—Thomas v. Home Mut. 
Bldg. Loan Assoc., 243 Ill. 550, 90 NE 
1081; Adcock v. Home Mut. Bldg. 


Loan Assoc., 
ton v. Morrison, 84 Ill. 
185 Ill. 577, 57 NE 775]. 

Iowa.—Bridges v. Sams, 202 NW 
558; Stout v. Folger, 34 Iowa 71, 11 
AmR 138. 

Mass.—Locke v. Homer, 131 Mass. 
93, 41 AmR 199; Drury v. Tremont 
Impr. Co., 13 Allen 168; Braman v. 


N. J.—Sparkman v. Gove, 44 N. J. 
L. 252; Vreeland v. Van Blarcom, 35 
N. Je hq, 580. 

Y.—Schley v. Fryer, 100 N. Y. 


N. 
71, 2 NE 280. 
46. Greer v. Orchard, 175 Mo, A. 
109 Cal. 


148 Ill. A. 514; Egegles- 
A. 625 [aff 


| Dowse, 12 Cush. 227. 


494, 161 SW 875. 

47. Hopkins v. Warner, 
138, 41 P 868. 

48. See Guarantee Mortg., etc., Co. 
v. Cox, (Iowa) 206 NW 278 (holding 
that the purchaser of a mortgage is 
bound to know that the assumption 
of indebtedness in the deed to the 
grantee was not conclusive), 

49. See supra §§ 755, 757. 


50. See supra § 755. 
Poon Lange v. Bartlett, 207 Ill. A. 


52 See infra § 768. 


53. Tillotson v. Boyd, 6 N. Y. 
Super. 516, 523. See Beatty v. 
Fitzsimmons, 23 Ont. 245 (holding 


that contract by the grantee to as- 
sume the mortgage could not be im- 
plied from the facts). 

“A purchaser may be willing to 
take premises subject to an incum- 
brance, and incur the risk of losing 
the land and the money he pays to 
the vendor beyond the amount of the 
incumbrance, and yet be very un- 
willing to become personally bound 
for any deficiency of the premises 
to pay off the incumbrance; and on 
the other hand, a vendor who is per- 
sonally bound for the payment of the 
incumbrance may deem the premises 
such an abundant security as to be 
indifferent about taking from his 
grantee a covenant for its’ payment. 
If the parties have not themselves 
made any contract on the subject, I 
am not aware of any power in the 
court to make one for them, or to 
Subject either of them to liabili- 
ties which they did not, and for 
aught that appears, which they de- 
clined to assume.” Tillotson v. Boyd, 
supra. 

54. See cases infra notes 55, 56. 

55. Wayne International Bldg., 
etc., Assoc. v. Beckner, 191 Ind. 664, 
134 NE 273. 
hie Horsman v. Burke, 4 Man. 245, 

“Upon the evidence it is clear that 
this clauSe was inserted for the pur- 
pose of carrying out the agreement 
as to the defendant assuming the 
mortgage and, in my opinion the 
plaintiff must rely on that, and not 
on any express verbal promise to 
pay off the mortgage or on any un- 
dertaking to pay it or indemnify the 
plaintiff against it to be implied from 
the taking of a conveyance expressed 
to be made subject to the mortgage.” 
Horsman v. Burke, supra. 

57. Holcomb vy. Thompson, 50 Kan. 
598, 32 P 1091; Shumway v. Hawley, 
8 Kan. A. 861, 55 P 352. 

58. See Leach v. Nelson, (N. D.) 
196 NW 755; and cases infra this 
section. 

Necessity of new consideration for 
assumption agreement after convey- 
ance see infra § 773. 

Proof of terms of agreement pre- 
ceding execution of deed see Evidence 
§§ 1487, 1558. 

59. Cal—Andrews  v. 
177 Cal. 434, 170 P 1129; Dodds v. 
Spring, 174 Cal. 412, AGS MEE: SDs 
Hibernia Sav., etc., Soc. Vv. Dickinson, 
167 Cal. 616, 140 P 265. 

Ill.— Lange v. Bartlett, 207 Ill. A. 
422; Nicholson v. Nicholson Coal Coz 


Robertson, 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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be executed with the formalities necessary for a 
deed ®° nor contemporaneously with the conveyance 
to the grantee; ®' or the agreement may even rest 
wholly in parol,®? and in that case it is not con- 
sidered as being within the statute of frauds,® al- 
though it may be subject to a statute relating to 
persons who may be held lable upon promissory 
A contract to assume the mortgage may 
exist and be shown even where the deed states 
merely that the conveyance is made subject to the 


notes.®4 


mortgage.®® 


[§ 769] (4) Implied Agreements—(a) In General. 
An agreement to assume the mortgage may arise by 
implication from the facts attending the transac- 
However, a purchaser who has in no other 
way assumed the mortgage is not bound by the mort- 
gagor’s covenant binding himself, his representa- 
tives, and assigns to pay the mortgage debt, even 
though the mortgage declares that such covenant 


tion.®® 


190 Ill. A. 607; Hartman v. Six, 155 
Ill. A. 202; Wyatt v. Dufrene, 106 Ill. 
A. 214; Eggleston v. Morrison, 84 Ill. 
ALV620" [afl isoebi 527,50) NETS]: 
See Leipold v. Epler, 198 Ill. A. 618 
(holding that an assumption contract 
is not an essential part of the con- 
veyance but is collateral to it). 

Ind.—Wright v. Briggs, 99 Ind. 
563. 

Iowa.—lowa L. & T. Co. v. Haller, 
119 Iowa 645, 93 NW 6386; Williams 
v. Everham, 90 Iowa 420, 57 NW 901; 
Lamb vy. Tucker, 42 Iowa 118; Bowen 
v. Kurtz, 37 Iowa 239. 

Kan.—Rickman vy. Miller, 39 Kan. 
362, 18 P 304; Schmucker y. Sibert, 
18 Kan. 104, 26 AmR 765. 

Mass.—Drury v. Tremont Impr. 
Co., 13 Allen 168. 

Mich.—Gage v. Jenkinson, 58 Mich. 
169, 24 NW 815; Strohauer v. Voltz, 
42 Mich. 444, 4 NW 161. 

Nebr.—Green v. Hall, 45 Nebr. 89, 
63 NW 119; Reynolds v. Dietz, 39 
Nebr. 180, 58 NW 89; Rockwell v. 
Blair Say, Bank, 31 Nebr? 128, 47 NW 
641. 

N. J.—Bolles v. Beach, 22 N. J. L. 
680, 53 AmD 263; Wilson v.. King, 23 
N. J. Eq. 150. 

N. Y¥.—Spencer v. Spencer, 95 N. Y. 
353; Flage v. Munger, 9 N. Y. 483 
[mod 14 Barb. 196]; Howard v. Rob- 
bins, 67 App. Div. 245, 73 NYS 172 
[ath 1700 N.Y. 4985 63 NE 530]; 
Taintor v. Hemingway, 18 Hun 458 
[aff 83 N. Y. 610 mem]; Pike v. 
Seiter, 15 Hun 402; Murray v. Smith, 
8 N. Y. Super. 412; Manhattan L. Ins. 
Co. v. Crawford, 9 AbbNCas 365. 

N. D.—Leach v. Nelson, 196 NW 
755; Moore v. Booker, 4 N. D. 543, 
62 NW 607. 

Oh.—Society of Friends v. Haines, 
47 Oh. St. 423, 25 NE 119. 

Pa.—McAbee v. Cribbs, 194 Pa. 94, 
44 A 1066; Merriman v. Moore, 90 Pa. 
78; Blatz v. Denniston, 7 Pa. Super. 
310, 42 WklyNC 197. 

Tex.—Holiand v. W. C. Belcher 
Land Mortg. Co., (Civ. A.) 248 SW 
803. 

Va.—Moore v. Triplett, 96 Va. 603, 
32 SE 50, 70 AmSR 882; Colgin v. 
Henley, 6 Leigh (33 Va.) 85. See 
Thacker v. Hubard, 122 Va. 379, 94 
SE 929, 21 ALR 414 (where the 
grantee of mortgaged premises did 
not sign the deed in which payment 
of certain notes was expressly as- 
sumed, but simply accepted it, his 
contract to pay the notes was not a 


specialty, but a simple contract 
debt). y 

Wis.—Shockley v. Roelli, 206 NW] 
856. 


Ont.—Carman vy. Wightman, 8 Ont 
WR 572 [app dism 10. OntWR 135] 
(written agreement with assignee of 
mortgage). 

[a] Modification by separate in- 
strument.—A deed of property sub- 
ject to mortgage which the grantee 
assumes to pay was recorded but 
was not accepted by the grantee un- 
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shall run with the land,®’ or by an agreement be- 
tween the grantor and grantee that the grantee 
might have the privilege of paying it off if he wished 
to do so,** or by the grantor’s telling him before 
the conveyance was made that there was only a cer- 
tain amount owing upon the encumbrance and that 
was all that he would have to pay,°® or by making 
a partial payment of the debt,’° or by seeking from 
the mortgagee an extension of time within which 
to remove the lien,“+ or by an extension written on 


a fraudulent note by the payee, but not signed,” 


til a reduction in price was made by! Land Mortg. Co., 
the grantor. 


This reduction was 
later made by the grantor agreeing 
to pay half the mortgage himself, 
and a bond was executed conditioned 
on this agreement and providing that, 
if the grantor did not pay half of 
the mortgage, the grantee should not 
be personally liable for any of it, 
anything contained in the deed to 
the contrary notwithstanding. The 
two separate instruments are to be 
construed together, and the grantee’s 
undertaking modified by the terms of 
re bond. Flagg v. Munger, 9 N, Y. 

60. See Watkins v. Vrooman, 51 
Hun 175; 5: NYS ‘172 [rev ‘on other 
grounds L123 Nae ye 211, 25 NE 322] 
(holding that an agreement between 
a mortgagee and a contingent re- 
mainderman, who was also trustee 
under the will for the life tenant and 
who, as such, had negotiated a mort- 
gage for the life tenant, purporting 
to convey the fee, in which the con- 
tingent remainderman covenanted 
that such mortgage should operate 
against himself and his heirs as a 
lien on the property, was not a grant 
of the fee within the meaning of the 
statute requiring for such grants 
acknowledgment and attestation of 
at least one witness). 

61. Hazleton Nat. Bank v. Kintz, 
24 Pa. Super. 456. 

62. Ark.—J. H. Magill Lumber Co. 
v. Lane-White Lumber Co.,; 90 Ark. 
426, 119 SW 822. 

Cal.—Dodds v. Spring, 174 Cal. 412, 
163 P 351; Hibernia Sav., etc., Soc. 
Vv. Dickinson, 167 Cal. 616, "140 P 265. 
See Andrews v. Robertson, ie. Cale 
434, 170 PRP 1129 (holding an oral 
promise without consideration unen- 
forceable). 

Iil.— Brosseau v. Lowy, 209 Ill. 405, 


70 NE 901; Lang v. Dietz, 191 rane 
161, 60 NE 841; Lange v. Bartlett, 
207 Ill, A. 422; Wyatt v. Dufrene, 


106 Ill. A. 214; Eggleston v. Morri- 
son, 84 Ill. A. 625. 
206 


Iowa.—Tansil v. McCumber, 


NW 680; Bossingham v. Syck, 118 
Iowa 192, 91 NW 1047; Lamb v. 
Tucker, 42 Iowa 118. 
Kan.—Woodburn v. Harvey, 107 
Kan, 57, 190 P 620. 
Mich.—Swarthout v. Shields, 185 


Mich. 427, 152 NW 202 


N. J.—Ketcham v. Brooks, ZTE: 
J. Eq. 347; ae Vv. Ferguson, 2 
NYS. Deed: 12 


N. Pe reictes v. Hemingway, 83 
N. Y. 610 [aff 18 Hun 458], 

N. C.—Parlier v. Miller, 186 N. C. 
501, 119 SE 898, 

N. D.—Leach v. Nelson, 196 NW 
755; Moore v. Booker, 4 N. D: 543, 
62 NW 607. 

Oh.—Indiana Yearly Meeting of 
Religious Soc. of Friends v. Haines, 
47 Oh. St. 423, 25 NE 119. 

Or.—Knighton y. Chamberlin, 84 
Or. 153, 164 P 7038. 

Tex.—Holland v. W. C. Belcher 


or, so far as the mortgagor is concerned, by an 
agreement ,with the mortgagee for an extension,”? 
or by the purchase of encumbered property without 
notice of the mortgage and for the full value of 
the land,’* or by instructions to the grantee’s agent 
to purchase the land if it could be bought for a 
price fixed upon as the value of the equity of re- 
demption, and the subsequent purchase of it on 


(Civ. A.) 248 SW 
808. See Thurmond v. Thurmond, 
(Civ. A.) 87 SW 878 (holding that 
a breach of a verbal assumption of 
the mortgage debt is not ground for 
canceling the deed). 

Va.—Goode v. Bryant, 118 Va. 314, 
87 SE 588. 

Wash.—Ordway v. Downey, 18 
Washes! 4121-51 (P1047. 5218 228% 63 
AmSR 892. 

Wyo.—Bollin v. La Prele Live Stock 
Co., 27 Wyo. 335, 196 P 748. 

63. See Frauds, Statute of §§ 56, 
201, 215. 

64, Frazey v. Casey, 96 Wash. 422, 
165 P 104. 

{a] Signature on note.—Under a 
statute providing that no person is 
liable on a note whose signature does 
not appear thereon, one who orally 
agrees to assume the mortgage as 
part of the purchase price of land is 
not liable in an action at law on the 
note secured by the mortgage, where 
he did not sign the note. Frazey v. 
Casey, 96 Wash. 422, 165 P 104. 
oe dats Magill’ Lumber Co. v. 
Lane- White Lumber Co., 90 Ark. 
426, 119 SW 822 (holding evidence 
sufficient to show a contract by 
the grantee to pay the mortgage 
debt). 

Admissibility of parol evidence of 
assumption to pay mortgage debt see 
infra § 777. 

66. Beatty v. Fitzsimmons, 23 Ont. 
245. See Brown v. Leeak, (N. D.) 
203 NW 185 (holding that there was 
not sufficient evidence to overcome 
the presumption against an assump- 
tion in an exchange of equities). 

[a] Conveyance in payment of 
debts.—A widow, as her husband’s 
executrix and devisee, conveyed all 
of his real estate to his partners 
in payment of debts owed by the 
husband to. the firm. The convey- 
ance was made with covenants that 
the grantor had not encumbered the 
estate except by a mortgage named. 
There was no covenant by the gran- 
tees with regard to the mortgage. A 
finding of the lower court against 
an implied assumption of the mort- 
gage by the grantees was. upheld. 
Beatty v. Fitzsimmons, 23 Ont. 245. 

Statutory implication from convey- 
ance subject to mortgage see supra 


S757 s 
67. Glenn: v. Canby, 24 Md. 127. 
68. Ayres v. Randall, 108 Ind. 
595. 9 NED 464. 
; 69. Elser v. Williams, 104 Ill. A. 
238. 
70. Willard’ v. Wood; 135 U. S. 


309, 10 SCt 831, 34 L. ed. 210; Fitz- 
gerald v. Flannagan, (lowa) 125 NW 
995. 


71. Fitzgerald v. Flannagan, supra. 

72. Casner v. Heaton, (Mo. A.) 
237 SW 1042. 

73. Feigenbaum v. Hizsnay, 187 


App. Div. 126, 175 NYS 223. 
74 Haley v. Branham, 192 Moa. A. 
125, 180 SW 423. 
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those terms;7® nor does he assume the payment of 
the mortgage debt by agreeing with his grantor 
that the installments of the purchase money, as 
they fall due, shall be applied to its payment.*® 

[§ 770] (b) Mortgage Debt as Part of Purchase 
By the great weight of authority, an 
assumption of the mortgage debt by the purchaser 
is implied where it is expressly agreed that the 
payment of the mortgage shall constitute a part of 
the purchase money,’® or, in the absence of such 
agreement, where the amount of the mortgage debt 
has been deducted or retained by the purchaser 


Money.‘ 


75. Wibernia Sav., etc., Soc. v. 
Dickinson, 167 Cal. 616, 140 P 265. 

76. Ayers v. Makely, 131 N. C. 60, 
42 SE 454. 

77. Obiigation to 
part of purchase money see 
§ 807. 

: 78. U. S.—Middaugh v. Bachelder, 
33 Fed. 706; Twichell v. Mears, 24 F. 


pay debt as 
infra 


Cas. No. 14,286, 8 Biss. 211, 6 NY 
WklyDig 400. 
Ark.-—Felker vy. Rice, 110 Ark. 70, 
161 SW 162. ; 
Cal.—Racouillat v. Sansevain, 32 


Cal. 376; Lewis v. Covillaud, 21 Cal. 


178. 

Colo.—Cobb v. Fishel, 15 Colo. A. 
884, 62 P 625. 

Til.—Harts v. Emery, 184 Ill. 560, 


56 NE 865; Webster v. Fleming, 178 
Tll. 140, 52 NE 975; Robinson Bank v. 
Miller, 153 Ill. 244, 38 NE 1078, 46 
AmSR. 883, 27 LRA 449; OUIGY. Gv 
Holden, 121 Ill. 130, 18 NE 547; Sid- 
well v. Wheaton, 114 Ill. 267, 2 NH 
183; Thompson y. Dearborn, 107 eAY. 
87; Peo. v. Herbel, 96 Ill. 384; Rogers 
v. Herron, 92 Ill. 583; Lilly v. Palmer, 
Sl TS s3L. 

Ind.—McMahan v. Stewart, 23 Ind. 
590. 

Kan.—Carnahan y. Lloyd, 4 Kan. 
A. 605, 46 P 323. 


Mass.—Jager v. Vollinger, 174 
Mass. 521, 55 NE 458; Braman v. 
Dowse, 12 Cush, 227. 

Mich.—Webber v. Lawrence, 118 


Mich, 630, 77 NW 266. 

Nebr.—Goos v. Goos, 57 Nebr. 294, 
77 NW 687; Merriam v. Miles, 54 
Nebr. 566, 74 NW 861, 69 AmSR 731; 
Bond vy. Dolby, 17 Nebr. 491, 23 NW 
351. Compare Green v. Hall, 45 
Nebr. 89, 63 NW 119 (mere recital 
that encumbrance is part of consid- 
eration is not sufficient). 

N. J.—Torrey v. Thayer, 37 N. J. 
L. 339; Cubberly v. Yager, 42 N. J. 
Eq. 289, 11 A 113; Stevenson v. Black, 
1N. J. Eq. 338. 

Oh.—Poe v. Dixon, 60 Oh. St. 124, 
54 NE 86, 71 AmSR 713; Riley v. 
Rice, 40 Oh. St. 441; Brewer 'v. 
Maurer, 38 Oh. St. 543, 43 AmR 436; 
Cushman v. Garrison, 2 Cinc. Super. 
145. 

Or.—Windle v. Hughes, 40 Or. 1, 
65 P 1058. 

Pa.—Blood v. Crew Levick Co., 
177 Pa. 606, 35 A 871, 55 AmSR 742, 
171 Pa: 328, 33 A 344; Metzgar’s 
App., 71 Pa. 330; Hoff’s App., 24 Pa. 
200. 

R. I.—Urquhart v. Brayton, 12 R. 


69. 

Va.—Willard v. Worsham, 76 Va. 
392. 

Wis.—Palmeter v. Carey, 63 Wis. 


426, 21 NW 793, 23 NW_ 586. See 
Davis v. Williams, 139 Wis. 8, 120 
NW 396 (holding that a sale of the 
mortgaged premises on foreclosure 
was rightly ordered); Marling v. 
Nommensen, 127 Wis. 363, 106 NW 
844, 115 AmSR 1017, 5 LRANS 412, 
7 AnnCas 364 (holding that, where 
the grantee, in exercise of an option, 
paid the entire purchase price, there 
is no further obligation on his part 
with respect to the mortgage). 

See Hatcher v.. Kinkaid, 48 Okl. 
163, 150 P 182 (holding that, where 
the mortgage debt at the time of the 
purchase is past due, the law pre- 
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price. In still 


sumes that it is to be paid by the 
grantee at once). 

79. . S.—Twichell v. Mears, 24 
EF. Cas, No. 14,286, 8 Biss. 211. 

Conn.—Townsend v. Ward, 27 
Conn. 610. 

1ll.—Siegel v. Borland, 191 Ill. 107, 
60 NE 863; Pidgeon v. School Trus- 
tees, 44 Ill. 501; Hammer v. Johnson, 
44 Ill. 192; Comstock v. Hitt, 37 Ill. 


542; Sheppard v. Berkshire L. Ins. 
Co, 16d, ALS pA. 46750 479,662 ELT. cA: 
a apiece Lange v. Bartlett, 207 Ill. 
A. 5 


Iowa.—Dimmitt v. 199 
Iowa 966, 203 NW 261. 
Vis Tah eas ie v. McKee, 119 SW 

Mass.—Jager v. Vollinger, 174 
Mass. 521, 55 NE 458. : 

Mich.—Winans v. Wilkie, 41 Mich. 
264, 1 NW 1049. 

N. J.—Heid v. Vreeland, 30 N. J. 
Elo Ogu ‘ 

Oh.—Thompson v. 
Oh. St. 333. 

Okl.—Sanderson vy. Turner, 73 Okl. 
105, 174 P 763, 2 ALR 347. 

Pa.—Kostenbader v. Spotts, 80 Pa. 
430; Metzger’s App. 71 Pa. 330; 
Crooks v. Douglass, 56 Pa. 51; Wood- 
ward’s App., 38 Pa. 322; Blymire v. 
Boistle, 6 Watts 182, 31 AmD 458; 
Campbell v. Shrum, 3 Watts 60. 

Ss. C—dAllgood v. Spearman, 125 
SO) Sia SiS nel Soe 

Vt.—Guernsey v. Kendall, 55 Vt. 

23 
10 


Johnson, 


Thompson, 4 


201. 

Ont.—Beatty v., Fitzsimmons, 
Ont. 245; Carman v. Wightman, 
OntWR 135. 

See Moore v. Boise Land, etc., Co., 
itd, 34, Ida, 5390, 173 BP) daliicholdinge 
that one who accepts a deed subject 
to a mortgage, and deducts the 
amount secured thereby from. the 
purchase price, is estopped from 
denying the validity of the encum- 
brance), 

“There can be no doubt at this day 
that where the purchaser of land 
encumbered by a mortgage, agrees to 
pay a particular sum as  purchase- 
money, and, on the execution of the 
contract of purchase, the amount of 
the mortgage is deducted from the 
consideration, and the land conveyed 
subject to the mortgage, that the 
purchaser is bound to pay the mort- 
gage debt, whether he agreed to do 
so by express words or not. This 
obligation results necessarily from 
the very nature of the transaction. 
Having accepted the land subject to 
the mortgage, and kept back enough 
of the vendor’s money to pay it, it 
is only common honesty that he 
should be required either to pay the 
mortgage or stand primarily liable 
for it. His retention of the vendor’s 
money for the payment of the mort- 
gage, imposes upon him the duty of 
protecting the vendor against the 
mortgage debt. This must be so 
even according to the lowest notions 
of justice, for. it would seem to be 
almost intolerably unjust to permit 
him to keep back the vendor’s money 
with the understanding that he would 
pay the vendor’s debt, and still be 
free from all liability for a failure 
to apply the money according to his 
promise.” Heid v. Vreeland, 30 N. J. 
ya 5 Sib 93: 


. th! 
- Pa 
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out of the agreed price.7? In some jurisdictions, 
however, while the assumption will be implied where 
it is expressly agreed that the mortgage debt shall 
constitute a part of the purchase money,*® it will 
not be implied from the mere deduction and reten- 
tion of the amount of the debt from the purchase 


other jurisdictions, no assumption 


agreement will be implied in either case, in the ab- 
sence of an express agreement to assume the debt.%? 
Another variation of the rule is that there is no 
implied assumption based on the fact that there 
has been a deduction of the mortgage debt from the 


“The appointment to pay a given 
sum for property upon which there 
is a mortgage, and the retention of a 
sufficient amount of that given sum 
for the purpose of discharging that . 
mortgage, would, if conclusively - 
shown, raise an implied promise be- 
tween the parties for the benefit of 
the mortgagee. The fundamental ele- 
ment in both cases is the intent of 
the parties. The retention of part 
of the purchase price is merely evi- 
dence tending to prove the intent; 
but there is no difference in the 
obligation that arises by a~ pur- 
chaser’s ‘expressly assuming and 
promising to pay a mortgage, and the 
implied agreement that he shall pay, 
except that in the one case the prom- 
ise is expressed, and in the other it . 
is implied. The mere retention of 
the money alone is not conclusive 
proof from which the intent could be 
implied. It must, in addition, be re- 
tained for the purpose of paying tne 
mortgage.” Dimmitt v. Johnson, 199 
lowa 966, 969, 203 NW 261. 

80. Gilmer v. Powell, (Mo. A.) 
256 SW 124; Keifer v. Shacklett, 85 
Mo. A, 449. 

81. Hiemenz v. Starck, 
198 SW 447. 

82. Equitable L. Assur. Soc. v. 
Bostwick, 100 N. Y. 628, 3 NE 296; 
Bennett v. Bates, 94 N. Y. 354; Bel- 
mont v. Coman,.22 N. Y. 438, 440, 78 
AmD 213; Ferris v. Crawford, 2 Den. 
(N. Y.) 595. See Smith v. Johnson, 
Lalor (N. Y.) 240 (holding that a 
deed “subject to the mortgage” to a 
purchaser who retains out of the 
purchase money & sum equal to the 
mortgage debt is personally liable 
for its payment to the grantor who 
has paid the debt); Wick v. Green, 
4 Oh. Dec. (Reprint) 430, 2 ClevLRep 
147 (holding that a charge that plain- 
tiff might recover if defendant re- 
tained the money out of the purchase 
price to secure him against supposed 
liens without any reference to an im- 
plied or express assumption was 
erroneous). But see Smith v. Tru- 
slow, 84 N. Y. 660 (probable rule if 
the grantee retained the purchase 
money to pay the mortgage). 

“The deed is subject to the mort- 
gages, the sum of which has been 
estimated as a part of the purchase 
money and deducted therefrom. If 
the language had stopped with de-. 
claring the subjection of the land to 
the lien of the mortgages, it would 
heve been the ordinary case of the 
purchase of a mere equity of re- 
demption. According to all the cases, 
the land would have been the primary 
fund for the payment of the mort- 
gages, yet without any other liabil- 
ity on the part of the grantee. But 
the other words, it seems to me, im- 
port nothing additional or different. 
On the contrary, they appear to be 
used for greater caution. They de- 
clare that the amount of the mort- 
sages has been deducted from the 
consideration which had been pre- 
viously set forth. The apparent 
meaning of this is, that so much of 
the purchase money as the mort- 
gages amount to, being deducted, is 
not to be paid, except as it is charged 
upon the premises.” Belmont v.. 
Coman, supra, 


(Mo, A.) 


For later cases, developments and changes in the law See cumulative Annotations, same title, page and note number, 
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purchase price, without other evidence of benefits 
received, by the grantee,** but where there is an 
actual retention of purchase-money funds to meet 
the mortgage obligation, or other benefits received 
by the grantee, an agreement to pay the mortgage 
The implication does not arise 
where the transaction involves the mere exchange 
of equities in respective tracts, of land, and values 
are considered only, if at all, for the purpose of 
adjusting differences,*> or where money is retained 
out of the purchase price for the purpose of contest- 
So where it appears that the 


debt is implied.‘ 


ing the mortgage.*® 
purchaser, with knowledge of the 


mortgage, pays for the land the full amount con- 
tracted to be paid for a clear title, there is no pre- 
sumption that he has accepted it subject to such lien, 
‘in the absence of some expression to that effect.5* 
The recital of a nominal consideration furnishes a 
strong presumption that the grantee does not as- 


83. Shult v. Doyle, (Jowa) 201 
NW 787 [dist Lamka v. Donnelly, 163 
Iowa 255, 143 NW 869]. 

84. Lamka v. Donnelly, 163 Iowa 
255, 148 NW 869; Wood v. Smith, 51 
Iowa 156; 50 NW 581. See Dimmitt 
Ve Johnson, 199 lowa 966, 203 NW 261 
(holding that the agreement pleaded 
showed the transaction to be an ex- 
change of equities, and therefore 
there was no assumption of the debt, 
express or implied); Hawn v. Malone, 
188 Iowa 439, 176 NW 393 (holding 
the transaction a sale and not an 
exchange of equities, and so amen- 
able to the general rule as to im- 
plied assumptions); Bristol Sav. Bank 
v. Stiger, 86 Towa 344, 53 NW 265 
(holding that the agreement pleaded 
showed the transaction to be an ex- 
change of equities, and _ therefore 
there was no assumption of the debt, 
express or implied). 

85. See supra § 758. 

86. Christopher v. Ferris, 
Wash, 534, 537, 104 P 818. 

“Such fact rather would prove that 
they did not recognize the lien ot 
the mortgage.” Christopher v, Fer- 
ris, supra. 

87. Paris vy. Golden, 96 Kan. 668, 


55 


153 BP 528. 
88. Hibernia Sav., ete., Soc. 
Dickinson, 167 Cal. 616, 140 P 265; 


State Finance Co. v. Moore, 103 Wash. 
298, 174 P 22. 

g9.. Ark.—Farrell v. Steward, 204 
SW 423; Felker v. Rice, 110 Ark. vale 
161 SW 162. 

Cal.—Lick v, Anderson, 29 Cal. A. 
491, 156 P-70. 

Conn.—Foster v. Atwater, 42 Conn. 
244. 

Ida.—Hadley v. Clark, 8 Ida. 497, 
69 P 319. 

1l11.—Thomas v. Home Mut. Bldg. 
Loan Assoc., 243 Ill, 550, 90 NE 1081; 
Bay v. Williams, 112 Ill. 91, 1 NE 
340, 54 AmR 209; Dean vy. Walker, 
107 Ill. 540, 47 AmR 467; Blakeslee v. 
Hoit, 116 Til, A. 83. 

Ind.—Martindale v. Parsons, 98 Ind. 


174. 

Iowa.—Beeson v. Green, 103 Iowa 
406, 72 NW 555. 

Kan.—Hendricks v. Brooks, 80 Kan. 
1, 101 P 622, 133 AmSR 186; Neis- 
SO v. McClellan, 45 Kan, 599, 26 
Pal 


Mass.—Williams v. Fowle, 132 
Mass. 885; Reed v. Paul, 131 Mass. 
129; Locke v. Homer, 131 Mass. 93, 
41 AmR 199; Furnas v. Durgin, 119 
Mass. 500, 20 AmR 341. 

Mich.—Kollen v. Sooy, 172 Mich. 
214, 137 NW 808; Gage v. Jenkinson, 
58 Mich. 169, 24 NW 815; Unger v. 
Smith, 44 Mich. 22, 5 NW 1069; Craw- 
ford v. Edwards, 33 Mich, 354. 

Mo.—Smith v. Davis, 90 Mo. A, 533; 
MacAdaras v. King, 10 Mo. A. 578. 

Nebr.—Nebraska Wesleyan Univ. v. 
Smith, 113 Nebr. 208, 202 NW 625. 

N. J.—Sparkman v. Gove, 44 N. J. 
L. 252; Huyler v. Atwood, 26 N. J. Ea. 
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brance on it.88 


existence of the 


504. 
N. Y.—Bennett: v. Bates, 94 N. Y. 


354 [mod 26 Hun 364]; Bowen v. 
Beck, 94. N. Y. 86; 46. AmB -124; 
Campbell v. Smith, Cal ING ¥s 26, (2% 
AmR 15 [aff <8 Hun 6]; Ricard v. 
Sanderson, 41 N. Y. 179; Trotter v. 


Hughes, 12 N. Y. 74, 62 AmD 137; 
Ranney v. McMullen, 5 AbbNCas 246, 
See Fairchild v. Lynch, 99 N. Y. 359, 
2 NE 20 (holding that acceptance of 
the deed with assumption clause 
makes the. grantee the principal 
debtor). 

Or.—The Home v. Selling, 91 Or. 
428, 179 P 261, 21 ALR 403; Windle 
v. Hughes, 40 Or. 1, 65 P 1058. 

Pa.—Livengood v. Hay, 55 
Super. 134. 

S. C.—South Carolina Ins. Co. v. 
Hoehne 108 S. C. 475, 95 SE 65. 
ep D.—Connor vy. Jones, 72 NW 


Vt.—Davis v. Hulett, 58 Vt. 90, 4 
ALds 9: 
eee Fiera ee v. Harris, 21 Wis. 
“od. 

See Bradbury v. Carter, 291 Fed. 
363 (holding that acceptance by the 
grantee made him liable, even though 
his grantor was not liable); Sherman 
v. -Goodwin, 12 Ariz. 42, 95 P 121 
(holding that a grantee accepting a 
deed with a general assumption 
clause, not specifying any particu- 
lar mortgage, is not estopped to con- 
test an invalid mortgage on the prop- 
erty); In re Gould, 3 OhS&CP 701, 3 
OhNP 314 (holding that the accept- 
ance of a voluntary conveyance of 
land subject to a mortgage, which is 
excepted from the covenants for title 
in the deed, is not an assumption of 
the mortgage debt by the grantee); 
Canada Landed, etc., Inv. Co. v. 
Shaver, 22 Ont. A. 377 (holding, not- 
withstanding an assumption clause in 
the deed, that the facts disclosed 
that the grantee bought the land on 
speculation, that he was acting. in 
the transaction merely as a broker 
for other parties, and that he was not 
personally liable for the debt). 


Pa. 


90. Cal.—lLick v. Anderson, 29 
Cal. VA. 4915 565 P 70. 
Ill.—Thompson v. Dearborn, 107 


Ill. 87, 

Ind.—State v. Davis, 96 Ind. 539. 

Iowa.—Reynolds v. Johnson, 199 
Iowa 1055, 202 NW 881; Beeson v. 
Green, 103 Iowa 406, 72 NW 555. 

Kan.—Schmucker y. Sibert, 18 Kan. 
104, 26 AmR 765 

Mass.—Gaffney v. Hicks, 131 Mass. 
124; Furnas v. Durgin, 119 Mass. 500, 
20 AmR 341. 

Mich.—Unger v. Smith, 44 Mich. 22, 
5 NW 1069; Booth v. Connecticut Mut. 
L. Ins. Co., 43 Mich. 299, 5 NW 3881; 
Winans v. Wilkie, 41 Mich. 264, 1 NW 
1049; Manwaring v. Powell, 40 Mich. 
371; Hicks v. McGarry, 38 Mich. 667; 
Higman v. Stewart, 38 Mich. 513; 
Carley v. Fox,,38 Mich. 387; Taylor v. 
Whitmore, 35 Mich. 97; Miller v. 
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sume payment of the mortgage as part of the price, 
but merely buys the land as it is with the encum- 


[§ 771] b. Acceptance of Deed Containing As- 
sumption Clause. 
of its contents accepts a conveyance which requires 
him to assume the payment of an existing mortgage 
becomes personally liable therefor,®® even though 
he does not sign the deed.*° 
when the grantor receives the consideration and de- 
livers a deed fully executed in other respects, the 
grantee has authority to fill with his name a blank 
left for the name of the grantee,®! it is held that, 
where a grantee accepts a deed, blank as to the name 
of the grantee, containing a clause by which the 
grantee assumes and agrees to pay encumbrances, 
he becomes liable for the payment thereof in the 
same manner as he would if his name were written 
in the instrument,” the rule being otherwise where 


A grantee who with a knowledge 


Under the view that, 


Thompson, 34 Mich. 10; Crawford v. 
Edwards, 33 Mich. 354. 

Mo.—Fitzgerald v. Barker, 70 Mo. 
685; Heim v. Vogel, 69 Mo. 529; 
Klein v. Isaacs, 8 Mo. A. 568. 

Nebr.—Hare v. Murphy, 45 Nebr. 
809, 64 NW 211, 29 LRA 851. 

N. J.—Sparkman v. Gove, 44 N. J. 
L. 252; Harrison v. Vreeland, 38 N. 
J. L. 366; Earle v. New Brunswick, 
38 N. J. L. 47; Patten v. Heustis, 26 
N. J. L. 293; Finley v. Simpson, 22 
N. J. L. 311, 53 AmD 252; Whittaker 
v. Belvidere Roller-Mill Co., 55 N. J. 
Eq. 674, 38 A 289; Crowell v. St. 
Barnabas Hospital, 27 N. J. Eq. 650; 
fAluyler v. Atwood, 26 N. J. L. 504 [aff 


28 N. on Eq. 275]. 

N. Y.—Bowen v. Beck, 94 N. Y. 86, 
46 AmR 124; Smith v. Truslow, 34 
N. Y. 660; Atlantic Dock. Co. Vv. 


Leavitt, 54 N. Y. 35, 18 AmR 556; 
Ricard v. Sanderson, 41 N. Y. 179; 
Spaulding We Hallenbeck, 357 UNE S 
204; Belmont v. Coman, 22 N. Y. 438, 
78 ‘AmD 213; Trotter Vv. Hughes, 12 
ING ees 62 AmD 137; Murray v. 
Smith, 8 N. Y. Super. 412; Tillotson v. 
Boyd, 6 N. Y. Super. 516; Collins v. 
Rowe, 1 AbbNCas 97 [dist 56 HowPr 
330]; Blyer v. Monholland, 2 Sandf. 
Ch. 478. See Thorp v. Keokuk Coal 
Co. 48° No Yo. 253° [aff 47. "Barbs 439) 
(holding that the mortgagor could 
recover against the grantee person- 
ally and was not limited to foreclos- 
ing on the land). 
C—Baberiiv. -Hanies 1635 INES CE 

588, 80 SE 57, 12 ALR 1518. 

Pa.—Maule VY. Weaver, 7 Pa. 329. 
PRD nats ser Vv. Douglass, 25 Wis. 

“No distinction in principle arises 
out of the fact that in the case re- 
ferred to the defendants did not ex- 
ecute the deed, and that in the one 
under consideration the defendant 
signed the contract which preceded 
the conveyance. In this class of 
cases, the acceptance of a convey- 
ance, containing a statement that the 
grantee is to pay off an incumbrance, 
binds him as effectually as though 
the deed had been inter partes, and 
had been executed by both grantor 
and grantee.” Trotter v. Hughes, 12 
N. Y. 74, 78, 62 AmD 137, 

91. See Deeds § 57. 

92. Gilmore v. Shearer, 197 Iowa 
506, 197 NW 631, 32 ALR 733; Thil- 
jedahl v. Glassgow, 190 Iowa 827, 180 


NW _ 870; Nebraska Wesleyan Univ. 
Ragone 113° Nebr. 208, 202 NW 


Cross references: 

Blank as to name of assumptor see 
infra '8 72UT 

Effect of leaving grantee’s 
blank in deeds see Deeds § 57. 

Liability of grantee assuming mort- 
gage after transfer by deed, blank 
as to name of grantee, to another 
who does not assume mortgage see 
infra § 814. 

What law governs see supra § 765. 


name 
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the delivery of the deed in blank is accompanied by 
other circumstances invalidating the agreement.%* 
The fact that the grantee conveyed to another the 
title to the land which he derived through the deed 
containing the assumption clause has been held by 
some courts to be conclusive evidence that he ac- 
cepted the deed with its obligations,®* but other 
authorities have held him not liable under circum- 
stances showing him not to have been the real party 
in interest and to have been in entire ignorance 
of the assumption clause.°> Where the acceptance 
of a deed containing the assumption clause is in 
issue, the fact that it did not appear that such deed 
was ever delivered to the grantee or that he knew 
its contents,9® or, if delivery is shown, that the 
grantee, as soon as he discovered the clause, refused 
to accept the deed, is sufficient to defeat an action 
brought on the covenant.®? But where the grantor 
refuses to give him anything else and the grantee 
finally goes into possession of the land holding the 
deed therefor, including the assumption clause, he is 
held to have accepted the obligation.®® 

Assent. It is essential that the deed in its recitals 
as to the mortgage should be definite and clear,®? 
that, in addition to the recitals, there should be some 
evidence that the grantee, or his duly authorized 
agent, knew 2 or had some reason to suppose * that 
the deed contained them and that he had assented 
thereto,t such assent being presumed where delivery 
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of the deed to the grantee and acceptance by him 
are shown,® unless the grantee is acting as a mere 
conduit for the passing of title to some one else. 
Where the grantee’s assent to the assumption clause 
is in issue, the mere recital in the deed that the 
grantee assumes and agrees to pay the mortgage 
debt,’ or the mere acceptance and recording of the 
deed by the purchaser, has been held not sufficient 
evidence of such assent.2 Whether the grantee knew 
of the assumption clause in the deed at the time it 
was executed or not is immaterial if it is shown 
that he knew of it afterward and ratified it beyond 
all question.? A presumption of the grantee’s as- 
sent to the assumption clause does not arise from the 
mere recording of the deed,’° although such con- 
structive notice would place upon him the duty of 
inquiry as to what constituted the mortgage debts 
and their amount.1+ 

Pleading. It is necessary that plaintiff’s pleadings 
should allege the grantee’s assent to the assump- 
tion clause or facts from which such assent may be 
inferred.1? 

[§ 772] c. Ratification or Acceptance by Mort- 
gagee. To make the grantee personally liable to 
the mortgagee, it is necessary that the former’s as- 
sumption of the mortgage should have been accepted 
or ratified by the latter.1*? But such acceptance need 
not be formal or express,'* and it is sufficiently 
manifested by bringing a suit against the grantee 


93. Guarantee Mortg., etc., Co. v.)664, 5 NE 332. _ J clause, it was rot sufficient to estab- 
Cox, (Jowa) 206 NW 278 (lack of Tex.—Hampshire vy. Greeves, (Civ. | lish the grantee’s liability in the face 
consideration and fraud). A.) 130 SW 665. ; of other evidence that the grantee 

94. Hendricks v. Brooks, 80 Kan. {a] The receipt of rents is not] did not know the contents of the deed 


1, 101 P 622, 183 AmSR 186. See 
Furnas v. Durgin, 119 Mass. 500, 20 
AmR 341 (holding that the grantee’s 
offer to reconvey the land to the 
mortgagor tended to show that an 
agreement for exchange of lands had 
been carried out). 

95. Kelly v. Geer, 101 INE Y. 664, 
5 NE 332 [aff 19 NYWklyDig 279]. 

96. Magallon v. Schreiner, 97 
Wash, 15, 165 P 1048. 

97. Carter v. Mickelberry, 263 Fed. 


548. 

98. O’Donnell v. Maloney, (Minn.) 
203 NY 594. 

99. Schwager v. Buzanosky, 101 
Conn. 186, 125 A 373; Munsel v. Beals, 
5 Kan. A. 736, 46 P 984. See Heffer- 
nan v. Weir, 99 Mo. A. 301, 72 SW 
1085 (holding that the evidence as to 
the assumption agreement must be 
cogent and clear). 

[a] Description of mortgage.— 
Where a purchaser of land agreed to 
assume and pay a note secured by a 
mortgage, described in conveyance to 
him as “a third mortgage on which 
there is an unpaid balance of $800,” 
and there was then due one thousand 
three hundred and thirty dollars on 
the third mortgage, there was no 
mortgage with an unpaid balance of 
eight hundred dollars upon which 
the assumption clause could operate. 
Schwager v. Buzanosky, 101 Conn. 
$86, 125 A 373. 

Clearness and definiteness in as- 
sumption agreement see supra § 767. 

1. Schley v. Fryer, 100 N. Y. 71, 
2 NE 280. 

2. Ala.—Eppes v. Thompson, 202 
Ala. 145, 79 S 611. 

Conn.—Haskins y. Young, 89 Conn. 
66, 92 A 877. 

D, C.—Keller v. Ashford, 14 D. C. 
444, 


jll.—Merriman vy, Schmitt, 211 Il. 
268, 71 NE 986. 

Ind.—Adams. v. Wheeler, 122 Ind. 
251, 23 NE 760. 

Mo.—Llewellyn v. Butler, 186 Mo. 
A. 525, 172 SW 413. 

IN.” Y:—Blass “v. Terry, 156 Novy. 


122, 50 NE 953 [rev 87 Hun 563, 34 
NYS 475]; Kelly v. Geer, 101 N. Y. 


conclusive evidence of his knowledge 
of the assumption clause. Eppes v. 
Thompson, 202 Ala. 145, 79 S 611. 

3. Ludlum v. Pinckard, 221 Ill. 
ae [rev on other grounds 304 Ill. 

4 Ludlum vy. Pinckard, 3804 Ill. 
449, 186 NE 725 [rev 221 Ill. A. 135]; 
Leipold v. Epler, 198 Ill. A. 618; Baer 
v. Knewitz, 39 Ill. A. 470; Llewellyn 
v. Butler, 186 Mo. A. 525, 172 SW 
413; Blass v. Terry, 156 N. Y. 122, 
50 NE 953 [rev 87 Hun 5638, 34 NYS 
475]; Magallon v. Schreiner, 97 Wash: 
15, 165 P 1048. See Vaughn'v. Tec- 
mire, 163 Ark. 1838, 259 SW 379 (hold- 
ing that the grantee is not estopped 
to deny the assumption agreement by 
an acceptance of the deed and assign- 
ment of a rent note, where such ac- 
ceptance and assignment were condi- 
tsoned on the approval of the gran- 


tee’s attorney and the evidence 
showed that the attorney disap- 
proved it). 


5. Merriman v. Schmitt, 211 Il. 
263, 71 NE 986 [aff 101 Ill. A. 443]; 
Boisot v. Chandler, 82 Ill. A. 261; 
Rutland Sav. Bank vy. White, 4 Kan. 
A. 435, 46 P 29. See Heaton v. Grant 
Lodge No. 335 I. O. O. F., 55 Ind. A. 
100, 103 NE 488 (where the presump- 
tion of the grantee’s assent to the 
assumption clause resulting from ac- 
ceptance of the deed is strengthened 
by the subsequent conduct of the 
parties); Baker v. Bagnole, (N. J. 
Eq.) 98 A 851 (where presumption of 
the grantee’s assent is strengthened 
by Seven years’ possession of the 
premises under the deed). 

6. See infra § 806. 

7. Leipold v. Epler, 198 Ill. A. 618; 
Demaris v. Rodgers, 110 Minn. 49, 
124 NW 457 (clause fraudulently in- 
serted). 

8. Haskins v. Young, 89 Conn. 66, 
92 A 877; La Rue v. Bloch, 215 Mo. 
A. 501, 255 SW 3821. See Blass v. 
Terry, 156 N. Y. 122, 50 NE 953 [rev 
87 Hun 563, 34 NYS 475] (holding 
that, where the only evidence of an 
agreement by the grantee to pay the 
pies eee debt was the record of the 
dee 


containing the assumption 


and that the entire negotiation had 
been carried on by the grantee’s hus- 
band but without evidence of any 
authority to bind her). 

9. Gifford v. Corrigan, 105 N. Y- 
223, 11 NE 498, 117 N. Y. 257, 22 NE 
756, 15 AmSR 508, 6 LRA 610 [aff 
4 NYS. 89]; Ver Planck v. Lee, 19 
Wash. 492, 53 P 724. See Smith v. 
Godfrey, (Iowa) 205 NW 366 (holding 
that, where it is shown that the 
deed containing the assumption 
clause was prepared by one acting 
for both the mortgagor and his gran- 
tee, and that the grantee did not 
question the validity of the deed for, 
eighteen months after its delivery 
and until after the foreclosure suit 
had been started, the evidence was 
not sufficient to justify a reforma- 
tion of the deed to conform to an 
alleged prior agreement omitting the 
assumption clause). : 

10. Swisher v. Palmer, 106 Tll. A. 
432, 435; Llewellyn v. Butler, 186 Mo. 
A, 525, 172 SW 413; Blass vy. Terry, 
156 N. Y. 122, 50 NE 953 [rev 87 Hun 
563, 34 NYS 475]; Gifford v. Corrigan, 
oe N. Y. 228, 11 NE 498 [mod 4 NYS. 

“The recording of a deed is evt- 
dence of delivery and acceptance only 
so far as relates to the passing of 
title and does not apply to a deed 
which imposes an obligation of the 
grantee to assume the payment of a 
pre-existing incumbrance upon the 
property. Thompson y. Dearborn, 107 
Ill. 87. The law hesitates to fasten 
the presumption of acceptance of a 
personal obligation upon such slight 
evidence.” Swisher v. Palmer, supra. 

11. Lamoille County Say. Bank, 
etc., Co. v. Belden, 90 Vt. 535, 98 A 1002. 

12. Baer v. Knewitz, 29 Ill; A. 470. 

13. Whicker v. Hushaw, 159 Ind. 
1, 64 NE 460; Berkshire L. Ins. Co. 
v. Hutchings, 100 Ind. 496; Talburt 
v. Berkshire L. Ins, Co., 80 Ind. 434; 
Swaim v. Grinley, 21 Ind. A. 51, 51 
NE 375; Searing v. Benton, 41 Kan. 
758, 21 P 800; Edler v. Hasche, 67 
Wis. 6538, 81 NW 57. 

14, Bay v. Williams, 112 Ill, 91, 1 
NE 340, 54 AmR 209. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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or a proceeding to foreclose in which a personal 


Bg judgment against him is demanded,!® or by accept- 


ing payments of interest and of principal from the 
grantee on account of the mortgage debt.1® After 
ratification by the mortgagee, the grantee cannot 
be released by the grantor ftom his assumption 
agreement without the mortgagee’s consent. 

[§ 773] d. Consideration for Agreement—(1) In 
General. An assumption of the mortgage debt by 
the purchaser of the premises must be supported by 
a consideration, as between the mortgagor and pur- 
chaser.15 But if there is a sufficient consideration, 
as between the mortgagor and purchaser, it is not 
necessary that any consideration should move from 
the mortgagee to the purchaser in order to sustain 
an action by the former against the latter.1® 

Sufficiency in general. <A sufficient consideration 
may be found in the conveyance of the title, or 
equity of redemption,?° unless the transaction is 
merely an exchange of equities,?4 or a mortgage 
instead of a deed, the grantee taking instead of 
giving security for the mortgage debt,”? or the deed 
ereates a resultant trust, some one other than the 
grantee taking the beneficial interest.2* A convey- 


ance in consideration of love and affection will sup-- 


port the assumption of a mortgage on the land,”* 
and a sufficient consideration may also be found in 
the deduction of the amount of the mortgage from 
the purchase price of the land,®> or in an extension 
of time for payment granted to the purchaser,”® or in 
an agreement of the mortgagee to release the mort- 


15. Bissel v. Bugbee, 3 F. Cas. No. 
1,445; Carnahan v. Tousey, 93 Ind. 


MORTGAGES 


N. Y.—Hand v. Kennedy, 83 N. Y. 
149 [aff 45 N. Y. Super. 385]. 
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gagor from personal liability,?” or in a recital that 
the conveyance was made subject to the possession 
of an actual occupant of the premises, the change 
in the reversion from the grantor to the grantee 
in such case constituting the consideration.?8 

Assumption after conveyance or contract to con- 
vey.°° Where the agreement to assume the mortgage 
debt is given after and independently of the execu- 
tion and delivery of the deed *° or contract. to con- 
vey,*! it must be founded on a new consideration, 
other than the conveyance itself, and a promise at 
such times, unsupported by such new consideration, 
is nudum pactum and void.*? 

Trial and appeal. In an action brought on the 
assumption agreement, the burden is on plaintiff to 
prove the consideration and its sufficiency,®? and it 
is for the jury to determine under proper instruc- 
tions whether such consideration has been proved.*4 
On appeal, a finding that the grantee assumed the 
payment of the mortgage debt imports a considera- 
tion.*> 

[§ 774] (2) Failure of Consideration. A failure or 
defect of the grantee’s title, amounting to a failure 
of consideration, will release him from his agreement 
to assume the mortgage debt,®® unless his agreement 
to assume the debt was made independently of the 
conveyance, and was itself based on a valid con- 
sideration which has not failed.** The grantee is not 
estopped by the fact of his having assumed the pay- 
ment of the mortgage debt to show the failure of 
the consideration upon which the assumption agree- 

$5. Harbican v. 


Chamberlin, 82 
Wash. 556, 144 P 717. 


561; New York L. Ins. Co. v. Aitkin, 
125 N. Y. 660, 26 NE 732 [rev 58 N. 
Y. Super. 586, 11 NYS 349]; The 
Home v. Selling, 91 Or. 428, 179 P 
261, 21 ALR 403. See Knickerbocker 
L. Ins. Co. v. Nelson, 78 N. Y. 187 
(availability of usury as a defense in 
an action by a mortgagee to enforce 
en alleged usurious agreement). 
16. Smith v. Kibbe, 104 Kan. 159, 
178 P 427, 5 ALR 483. 
17. See infra § 815. 
18. Cal.—Andrews_ Vv. 
177 Cal. 434, 170 P 1129. 
Colo.—Cobb vy. Fishel, 15 Colo. A. 
2°P* 625. 
erie tater vy. Pinckard, 304 Il. 
449, 136 NE 725 [rev 221 Ill. A. 135]; 
Merriman v. Schmitt, 211 Ill. 263, 71 
E 986. 
STowa.-Guarantee Mortg., etc., Co. 
x, 206 NW 4 ‘ 
Nat or erneman v. Stewart, 38 Mich. 
3. 
irrenheeeoon v. Goos, 57 Nebr. 294, 


W 687. : 
ee J.—Wise v. Fuller, 29 N. J. Ea. 
ues Y.—Carter v. Holahan, 92 N. 
Y. 498 [aff 11 Daly 104]; Dunning v. 
Fisher, 20 Hun 178 [aff 85 N. Y. 30, 

mR 617]. 
aioe Bova v. Winte, 65 Okl. 141, 

CRY 
aT G.-icarede v. Jenkins, 28 S. C. 
172, 5 SE 352. : 

Tex.—Taylor 23 

x. 642. 
a. McKay v. Ward, 20 Utah 149, 
57 P 1024, 46 LRA 623. 

20. Ark.—Kenney v. Streeter, 88 
Ark. 406, 114 SW 923. 

TV——Bayev. Williams, 112 Tl / 94, 
1 NE 340, 54 AmR 209. 

Iowa.—Snyder v. Sargeant, 197 
Iowa 475, 196 NW 22. See Halvorson 
v. Mullin, 179 Iowa 2938, 156 NW 289, 
161 NW 309 (holding that, if there 
was no oral or written agreement. on 
the part of the grantee that he should 
assume payment of the encumbrances, 
the grantee is liable only if assump- 
tion of payment was part of the con- 
sideration). : 

Mo.—Steele v. Johnson, 96 Mo. A. 
147, 69 SW 1065. 


Robertson, 


v. Witherspoon, 


N. C.—Parlier vy, Miller, 186 N. C. 
501, 119 SE 898. 

Tenn.—Title Guaranty, etc., Co. v. 
Bushnell, 143 Tenn. 681, 228 SW 699, 
12 ALR 1512. 

Vt.—Lamoille County Sav. Bank, 
bere Co. v. Belden, 90 Vt: 535, 98 A 


Va.—Casselman v. Gordon, 118 Va. 
553, 88 SE 58. 
21. Peters v. Goodrich, 192 Iowa 


790, 185 NW 908; Mecaskey vy. Dunlap, 
(Tex. Civ. A.) 276 SW 944. 

22. Guarantee Mortg., etc., Co. v. 
Cox, (lowa) 206 NW 278; Wisconsin 
Sav. Loan, etc., Assoc. v. Boehme, 171 
Wis. 1, 6, 176 NW 56. 

“If they were mortgages, then the 
assumption clause had no_ place 
therein. and there was no considera- 
tion upon which the agreement can 
be supported.” Wisconsin Say, Loan, 
etc., Assoc. v. Boehme, supra. 

2 oe Boyd v. Winte, 65 Okl. 141, 164 

24. Adee v. Hallett, 3 App. Div. 
308, 38- NYS 273. 

25. People’s Trust Co. v. Doolittle, 
178 App. Div. 802, 165 NYS 813. 

26. Wiswall v. Giroux, 70 Colo. 
121, 197 P 759; Mowbray v. Simons, 
183 Iowa 1389, 168 NW 217; Iowa L. 
& T. Co. v. Haller, 119 Iowa 645, 93 
NW 36; Citizens’ Permanent Sav., 
etc., Assoc. v. Rampe, 68 App. Div. 
556, 74 NYS 192. See Huene v. Cribb, 
9 Cal. A, 141, 98 P 78 (holding that 
the grantee’s assumption of the mort- 
gage debt was a valid consideration 
for the mortgagee’s extension). 

27. Ream v. Jack, 44 Iowa 325. 

28. Newton v. Evers, 77 Misc. 619, 
i37 NYS507. 

29. Validity of separate assump- 
tion agreement see supra § 768. 

30. Frase v. Lee, 152 Mo. A. 562, 
134 SW 10; Brown vy. Leeak, (N. D.) 
203 NW 185. 

31. Andrews v. Robertson, 177 Cal. 
434, 170 P 1129. 

32. Andrews v. Robertson, supra; 
Green v. Hall, 45 Nebr. 89, 63 NW 
119. 

33. Snyder v. Sargeant, 197 Iowa 
475, 196 NW 22. 

34. Snyder v. Sargeant, supra. 


_ Findings implied to support the 
judgment see Appeal and Error § 


2728 
36. D. C.—Giesy v. Truman, 17 
App. 449. 
La.—Brandon v. Hughes, 22 La. 
Ann. 360. ; 
ee eehs = Bisman v. Stewart, 38 Mich. 
Nebr.—Holz v. Burling, 84 Nebr. 


211, 120 NW 954. 
N. Y¥.—Loeb v. Willis, 100 N. Y. 
231, 3 NE 177; Crowe v. Lewin, 95 
N. Y. 423; Dunning v. Leavitt, 85 N. 
Y. 30, 29 AmR 617 [rev 20 Hun 178]; 
Blass v. Ferry, 87 Hun 563, 34 NYS 
475; Newton v. Evers, 68 Misc, 354, 
123 NYS 1009 [rev on other grounds 
143 App. Div. 673, 128 NYS 327]. 

Okl.—Hisenbeis v. Crocker, 99 Okl. 
30, 225 P 510; Ross v. Dexter, 93 
Okl. 73, 219 P 689; Cushing v. Cum- 
mings, 72 Okl. 176, 179 P 762. 

[a] Cancellation of deeds.—Where 
deeds to the mortgagor and from the 
mortgagor to defendant were can- 
celed because the first was a forgery, 
the consideration for defendant’s as- 
sumption of payment of the mortgage 
failed, and he was not liable to either 
the mortgagee or mortgagor for the 
amount of the mortgage. Ross vy. 
Dexter, 93 Okl. 73, 219 P 68y. 

[b] Wendor’s failure to perform.— 
Where the amount of the mortgage 
assumed by the purchaser is greater 
than the purchase price, and the 
vendor gives the vendee his note for 
the difference, the absconding by the 
vendor without paying the note, and 
his removal of the mortgaged prop- 
erty out of the state is ground for 
rescinding the sale and releasing the 
grantee from his assumption agree- 
ment. Brandon v. Hughes, 22 La. 
Ann. 360. 

[c] Tender of consideration on 
trial.—The omission of property in- 
tended to be conveyed as part of the 
consideration for assuming a mort- 
gage is not a defense where a deed to 
such property is tendered on the trial, 
Stickles v. Miller, 143 App. Div. 763, 
128 NYS 487. 

37. Sawyer v. Bahnsen, 102 Okl. 
41, 226 P 344, . 
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ment was based,®® even though he also incidentally 
establishes thereby the invalidity of the mortgage.*° 
But he is not released from his assumption by acts 
of his grantor in derogation of his rights under his 
deed, where he consented thereto,*® or where he has 
received such possession as he bargained for,*! or 
where he remains in the undisturbed possession and 
enjoyment of the premises,*? or by the fact that the 
deed, instead of being delivered to him, was de- 
posited in escrow with the mortgagee to be delivered 
to him on payment of the mortgage debt,*” 
fact that there were prior liens on the 
where it appears that the lienholders did not assert 


38. Dunning v. Leavitt, 85 N. Y. 
30, 39 AmR 617. 

Estoppel of grantee generally see 
infra § 829. 

39. oF ante Va uC aANALts IS OmINe Xa 
30, 39 AmR 617. 

[a] Eviction of grantee.—A gran- 
tee, who assumed the mortgage, may 
show his eviction by a paramount 
title, even though he was estopped to 
show the invalidity of the mortgage 
directly. Dunning v. Leavitt, 85 N. 
Ye, (310,39) AmB: 6173 f 

Estoppel of grantee to deny valid- 
ity of mortgage see infra § 830. 

40.' Redfearn v. Craig, 57 S. C. 
534, 35 SE 1024. ; 

[a] Interference with grantee’s 
possession.—The fact that complete 
possession was not given toa grantee 
assuming a mortgage and the further 
fact that certain outbuildings were 
removed by the grantor are not such 
failures of consideration as will de- 
feat the mortgagee’s suit on such 
. assumption of liability, it appearing 
that these things were done with the 
grantee’s assent or that they were 
afterward adjusted between him and 
his grantor. Redfearn v. Craig, 57 8. 
C. 534, 35 SE 1024. 

41. Newton v. Evers, 215 N. Y. 
198, 109 NE 118. 

[a] Possession subject to contract 
of sale.-—Where the grantee con- 
tracted for the purchase of property 
subject to a contract of sale to an- 
other, he cannot claim that the 
other’s contract constituted a failure 
of consideration of his own assump- 
tion to pay the mortgage debt. New- 
ton v. Evers, 215 N. Y. 198, 109 NE 
118. 

42. Peabody v. Kent, 213 N. Y. 154, 
107 NE 51 [aff 153 App. Div. 286, 138 
NYS 32]; McConihe v. Fales, 107 N. 
Y. 404, 14 NE 285; Gifford v. Father 
Matthew Total Abstinence Ben. Soc., 
104 N. Y. 139, 10 NE 39 [aff 38 Hun 
350, and dist Dunning v. Leavitt, 85 
N. Y.- 30, 39 AmR 617, where ‘the 
grantee had been evicted]; Parkinson 
v. Sherman, 74 N. Y. 88, 30 AmR 268 
{aff 13 Hun 317]. 

43. Redfearn v. Craig, 57 S. C. 
534, 35 SE 1024, 

44. Redfearn v. Craig, supra. 

45. Ward v. Green, (Tex. Civ. A.) 
28 SW 574. 

46. Parker v. McGinty, 77 Colo. 
458, 2389 P 10. 

[a] The question is one of law 
and does not present an issue which 
must be tried by the jury. Parker v. 
McGinty, 77 Colo, 458, 239 P 10. 

47. U. S.—Episcopal City Mission 
v. Brown, 158 U. S. 222, 15 SCt 833, 
39 L. ed. 960; Willard v. Wood, 135 
US 209 SHONSCt 88h, 24 inrediniZ 10); 
Keller v. Ashford, 133 U. 8S. 610, 10 
SCt (494): 335 Ls sed. 6673 Drury Vv. 
Hayden, 111 U. S. 223, 4 SCt 405, 28 
L. ed, 408; BPlliott v. Sackett, 108 U. 
Si liga OC ET alo, st i. 1eGlen IGihors 
Green v. Turner, 86 Fed. 837, 39 CCA 
427. 


Ala.—Eppes v. Thompson, 200 Ala. 
oo 1S Olle 

Ariz.—Johns v. Wilson, 6 Ariz. 125, 
Soe) 583: 

Colo.—Lloyd v. Lowe, 63 Colo. 288, 
165 P 609, LRA1918A 999. 
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or by the 
property 


Conn.—Raffel v. Clark, 87 Conn. 
567, 89 A 184, 
Vie eee v. Hawkins, 36 Ill. A. 

Ind.—Metzger v. Huntington, 139 
Ind. 501, 37 NE 1084, 39 NE 235. 

Iowa.—Peters v. Goodrich, 192 
Towa 790, 185 NW 903; Stead v. Samp- 
son, 155 NW 978; Logan v. Miller, 
106 Iowa 511, 76 NW 1005; Head v. 
Thompson, 77 Iowa 263, 42 NW 188; 
Fuller v. Lamar, 53 Iowa 477, 5 NW 


606; Benedict v. Hunt, 32 Iowa 27. 
See ‘Gray v. Bricker, 182 Iowa 816, 
166 NW 284 (repudiation of as- 


Sumption agreement on ground of 
fraud in sale of the land); Bennett 
Sav. Bank v. Smith, 171 Iowa 405, 
152 NW 717 (a finding against fraud 
affirmed). 

Kan.—Butler v. Milner, 95 Kan. 
463, 148 P 605. : 

Mich.—Bogart v. Phillips, 112 Mich. 
CO, TL INV, wo20: 

Minn.—Demaris v. Rodgers, 110 
Minn. 49, 124 NW 457; Clifford v. 
Minor, 76 Minn, 12, 78 NW 861; Gold 
v. Ogden, 61 Minn. 88, 63 NW 266; 
Rogers v. Castle, 51 Minn. 428, 53 
NW 651, 

Mo.—Citizens’ Bank v. Thomas, 214 
Mo. A. 581, 264 SW 86; Saunders v. 
McClintock, 46 Mo. A, 216. See La 
Rue v. Bloch, 215 Mo, A. 501, 255 SW 
321 (evidence of fraud sufficient to 
justify finding for defendant). 

N. J.—Green v. Stone, (Ch.) 32 A 
706; Parker v. Jenks, 36 N. J. Eq. 
3983; Oo Neil vb. Clark 33) Ne oJ. Cid. 
444; Stevens Inst. v. Sheridan, 30 N. 
J. Eq. 23; Culver v. Badger, 29 N. J. 


Eq. 74, 
N. Y.—Blass v. Terry, 156 N. Y. 
122, 50 NE 953; Dey Ermand v. 


Chamberlin, 88 N. Y. 658; Arnstein v. 
Bernstein, 127 App. Div. 550, 111 NYS 
987; King v. Sullivan, 31 App. Div. 
549, 52 NYS 130; Real Estate Trust 
Co. v. Balch, 45 N. Y. Super. 528: 
Northern Dispensary v. Merriam, 59 
HowPr 226, 2 NYMonthLBul 90. See 
Albany City Sav. Bank v. Martin, 56 
HowPr 500 [aff 20 Hun 104 (rev 87 
N. Y. 40)] (holding that, in an action 
to foreclose a mortgage assumed by 
defendant, the latter ought not to be 
allowed to set up that the assumption 
clause was inserted in his deed fraud- 
ulently and without his knowledge 
without a trial in which the grantor 
may be heard, especially if defendant 
had sufficient opportunity to examine 
the deed before it was accepted). 

Okl.—Cushing v. Newbern, 75 Okl. 
258, 183 P 409. 

Or.—Welch v. Johnson, 93 Or. 591. 


183 P 776, 184 P 280; Bradshaw v. 
Eppvidene Trust Co., 81: Oro556, 158° P 
274, 

Pa.—Livengood v. Hay, 55 Pa. 
Super. 134. 


Ss. C.—Sumter Trust Co. v. Moses, 
116 S. C. 446, 107 SE 918. 


Tex.—Southern Home Bldg., etc., 
Assoc? v.c- Winans, 240 Dex. Civ. tA. 
544, 60 SW 825. 

Wash.—Hull v. Vining, 17 Wash. 
eee ge eplole 

Wis.—Broadbent v. Hutter, 163 


Wis. 380, 157 NW 1095. 
“The appellee urges that a mutual 
mistake was not pleaded, but that 


For later cases, developments and changes in the law See cumulative 


[8§ 774-775 


their liens, although made parties to the foreclosure 
proceedings,** or by the fact that some one other 
than the grantor had broken his covenants with th 
grantee as to the title.*® 
[§ 775] e. Fraud and Mistake. While as a general 
rule the grantee will not be permitted to assert that 
he did not know that an assumption clause was con- 
tained in a deed under which he claims,** he may, in 
a case where it is incorporated by fraud or mistake, 
or under circumstances under which he 
charged with knowledge,*® or where he is induced to 
assume the obligation through the fraud of the 
grantor,*® or likewise where the fraud is that of the 


is not 


cuts the matter a little too fine under 
the circumstances of this transaction, 
A mistake of the scrivener would 
affect the grantor and grantee mu- 
tually.”’ Butler v. Milner, 95 Kan. 
463, 465, 148 P 605. 

48. Metzger v. Huntington, 
Ind. ..501,. 8% “NE 1084) 39" NW) 235m 
Green v. Stone, (N. J. Ch.) 32 A 706; 
Cordts v. Hargrave, 29 N. J. Eq. 446. 
See Vaughn v. Tecmire, 163 Ark. 183, 
259 SW 379 (where the grantee re- 
ceived the deed in ignorance of the 
assumption clause with the under- 
standing that he might take it to his 
lawyer for examination, and, if not 
all right, he might return it and get 
another in keeping with the contract 


and later took it to his attorney who — 


disapproved of the deed, the court 
placing its decision in favor of the 
grantee on the ground of a condi- 
ticnal acceptance and unperformed 
condition), 


[a] 


in a conveyance where it appears 
that the grantee did not buy the 
property or authorize anyone to buy 
it for him, that the deed was not de- 
livered to him, that neither he nor 


anyone in his behalf accepted it, that © 


it was not made by his direction or 
consent, and that as soon as he ascer- 
tained from the person who procured 
it that there was such a deed, he told 
him that he would not accept it, and 
that Such person must take the prop- 
erty himself. Cordts v. Hargrave, 29 
N. J. Eq. 446. (2) Where an assump- 
tion clause is incorporated in a deed 
with the consent of an agent of the 
grantee who had no authority to con- 
sent thereto, and the grantee as soon 
as he had knowledge thereof repudi- 
ated the deed, the grantee is not 
bound. Metzger v. Huntington, 139 
Ind. 501, 37 NE 1084, 39 NE 235. 

49. I1l—Robinson Bank v. Miller, 
153 Ill. 244, 38 NE 1078, 46 AmSR 
883, 27 LRA 449. See Leipold v. Ep- 
ler, 198 Ill. A. 618 (holding, on ap- 
peal, that evidence of fraud was 
sufficient to justify finding for de- 
fendant), 

LS pea BRE v. Hunt, 32 Iowa 


Minn.—Becker v. Nelson, 205 NW 
262 (fraudulent representations as to 
the amount of the mortgage debt). 

Mo.—Saunders v. McClintock, 46 


Mo. A. 216. 

N. Y.—Briggs v. Langford, 107 N. 
Y. 680, 14 NE 502; Albany City Sav. 
Inst. v. Burdick, 87 N. Y. 40; Kilmer 
v. Smith, 77 Ni Y. 226:)° 33 AmR6 igs 

Tex: Nise vombick, ) (CivawA eos 
SW 1112; Britton v. J. W. Crowdus 
Drug Co., (Civ. A.) 148 SW 350. 

See Wise v. Fuller, 29 N. J. Ea. 
257 (holding, on a bill to foreclose, 
that defendant’s plea of fraud was 
not supported by the evidence). 

{a] Amount of interest due.—A 
purchaser, assuming a mortgage on 
the vendor’s assurance that there was 
no .interest then due, may recover 
trom his vendor all payments of in- 
terest then due and attorney’s fees 
which he was compelled to make. 
ee vi! Bick, 1CkexauCive A.192087 Siw 


Annotations, same title, page and note number. 


139% 


Tllustrations.—(1) A grantee 
is not bound by an assumption clause ; 
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mortgagee,°° or of the grantor 


jointly,°? escape liability by repudiating it on dis- 
_ covery of the truth; *? but he must act promptly, for 
if he exercises acts of ownership, as by collecting the 
rents °° or selling portions of the property,®* after 
acquiring knowledge of the assumption clause in his 
deed,°> and the holder of the mortgage is led thereby 
to believe that he has given his consent thereto, it 
will then be too late for him to repudiate it. But 
where the holder of the mortgage is not misled by 
his retention of the deed and conduct thereunder, the 
grantee is not estopped to deny his liability under 
the assumption elause.*® And even such a bona fide 
purchaser for value cannot object to the defense of 
fraud where he did not rely upon the grantee’s as- 


sumption.°* 


Form of remedy. When the assumption agreement 
is obtained through fraud of the mortgagor, the 
grantee may wait until the mortgagee *® or mort- 
gagor °° sues to enforce the promise, and then set up 
the fraud in recoupment,®° or as a defense,®! unless 


{[b] Encumbrances.—The purchaser 
of land who had assumed payment of 
the mortgage thereon may’ defend in 
an action against him on the mort- 
gage note on the ground that the 
makers of the note falsely repre- 
sented the encumbrances upon the 
land sold by them, and induced the 
purchaser to assume the payment of 
the note as part of the consideration. 
Britton v. J. W. Crowdus Drug Co., 
(Tex. Civ. A.) 148 SW 350, * 

[c] Matters shown by record.— 
(1) The purchaser cannot set up false 
statements by the mortgagee as to 
matters. disclosed by the recorded 
mortgage. Colton v. Anderson, 31 
Cal. A. 397, 160 P 843; Citizens’ Sav. 
Bank, etce., Co. v. White, 189 N. C. 
281, 126 SE 745. (2) It is not a de- 
fense that the mortgagee told the 
purchaser that interest was not due, 
where, by terms of instrument, it was 
actualiy due. Colton v. Anderson, 
supra. (3) As against an innocent 
purchaser of the note secured by a 
recorded mortgage the purchaser of 
the premises cannot set up a false 


representation of the mortgagee that 
the property was unencumbered. 
@itizens’ Sav, ‘Bank, —étc.,'’ Co.) v. 
White, supra. 


50. Northrop v. Hill, 57 N. Y. 351, 
15 AmR 501 [aff 61 Barb. 136] 
(fraudulent representation by the 
mortgagee that there was no other 
encumbrance, and barring of action 
to recover for the fraud by the stat- 
ute of limitations). 


sent Bradbury v. Carter, 291 Fed. 
[a] Fraudulent valuation.—In an 


action by mortgagees to recover a 
deficiency judgment against a gran- 
tee of mortgagors on his agreement 
to assume and pay the mortgage debt, 
a plea alleging that the mortgagors 
had in fact no interest in the prop- 
erty, but, through collusion with the 
mortgagees who were the _ real 
owners, they accepted a conveyance 
‘at an exaggerated valuation and gave 
a mortgage back for far more than 
the market value of the property, 
and that pursuant to their plan they 
induced defendant to buy the prop- 
erty and assume the mortgage debt, 
states a defense on the ground of 


ane: Bradbury v. Carter, 291 Fed. 
' 82, See cases supra notes 47-51. 
5S. Keller,v. Ashford, 133 U. S. 


610, 10 SCt 494, 33 L. ed. 667. 
54. Keller v. Ashford, supra; Ver 


Planck v. Lee, 19 Wash. 492, 53 P 
124. 
55. See Sumter Trust Co. v. Moses, 


116 S. C. 446, 107 SE 918 (holding 
that payment of interest by the gran- 
tee on the mortgage, assumed in 
ignorance of the fraud practiced on 
her by the grantor, will not estop her 
repudiating the agreement after her 


(165°P 609, LURA1918A 999; 
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estopped to do so.%? 

[§ 776] 4. Construction of Agreement.®* The rules 
of construction applicable to contracts generally °* 
apply to the agreement of a purchaser of mortgaged 
premises to assume the payment of the mortgage,®° 
as, for example, that the contract must be read ac- 
cording to the intent of the parties in spite of cleri- 
cal errors and omissions,°® or its grammatical con- 
struction ;®’ that the contract must be construed as 
a whole;°** or that recitals in the contract, while hav- 
ing a material bearing on the construction of the in- 
strument, do not have the force of contractual stipu- 
lations therein.®? 

[§ 777] 5. Evidence of Agreement—a. In General. 
It may be shown, although it is not expressed in the 


conveyance, that the grantee agreed as a part of the 


discovery). 

56. Lloyd v. Lowe, 63 Colo. 288, 
Clarinda 
Nat. Bank y. Kirby, 191 Iowa 786, 
183 NW 478; Johnson v. Maier, 194 
Mo. A. 169, 187 SW 148. 

57. Clifford v. Minor, 76 Minn. 12, 
78 NW 861. 

{a] Payment of interest.—Where 
the agreement of the grantee is in- 
serted by mistake, contrary to the 
intention of the parties, and the 
grantor subsequently releases’ the 
grantee from any liability, a court 
of equity will not enforce the agree- 
ment at the suit of one who pur- 
chased the mortgage notes in igne- 
rance of the agreement and before 
the execution of the release, although 
the grantee, after the deed of con- 
veyance to him, paid the interest on 
the notes. Drury v. Hayden, 111 U. 
S. 223, 4 SCt 405, 28 L. ed. 408. 


58. Becker v. Nelson, (Minn.) 205 
NW 262. 
Nat Leipold v. Epler, 198 Ill. A. 

60. Becker y. Nelson, (Minn.) 205 
NW 262, 

61. Leipold v. Epler, 198 Ill, A. 
618; Becker v. Nelson, (Minn.) 205 
NW 262. 


62. 
63. Assignment 


See cases supra this section. 
of assumption 


raters} to mortgagee see infra 
64. See Contracts §§ 481-592. 


65. See cases infra notes 66-69. 
66. Lamoille County Sav. Bank, 
etc., Co. v. Belden, 90 Vt. 535, 98 A 


1002. 

[a] Omitted words.—A _  convey- 
ance of land by warranty deed in 
which the premises are warranted 
free from every encumbrance ‘“ex- 
cept $3,000 mortgage held by the 
Capitol Trust Co., $3,000 held by 
Lamoille Co. Sav. Bank & Tr. Co., 
and $500 held by Union Sav. Bank 
and Trust Co. all which mortgages 
said grantee assumes and agrees to 
pay,” is construed by supplying the 
omitted word “mortgage’’ before the 
word “held” in both the Lamoille and 
Union mortgages. Lamoille County 
Sav. Bank, etc., Co. v. Belden, 90 Vt, 
535, 538, 98 A 1002. 

Clerical errors and omissions gen- 
erally see Contracts § 503. 

67. See cases infra this note. 

[a] “Which the grantee hereby 
assumes,” will usually refer to all 
encumbrances previously enumerated 
in the deed, and not merely to that 
last enumerated. Keller v. Ashford, 
133 U.S? 610,010 SCt1494" 33)". ed. 
667; Drury Vv. Holden, “121 Ill) 130, 
13 NE 547; Rapp v. Stoner, 104 Ill. 


618; Richardson v, Venn, 84 Ill. .A. 
601. 
[a] “Mortgage which will be upon 


the said land at that time.”—An 
agreement for purchase of land 


consideration to pay or assume an existing encum- 
brance;’° however, where the consideration is ex- 
pressly and fully stated without ambiguity, it can- 
not be contradicted.” 
admissible to explain any uncertainty or ambiguity 


Parol evidence is likewise 


which provides that the purchaser is 
to pay twenty-five dollars a month 
“until the principal sum and interest 
has been reduced to the amount of a 
certain mortgage which will be upon 
the said land at that time,” and that 
then a deed is to be given to the pur- 
chaser subject to the mortgage which 
he is to assume, is construed to mean 
the mortgage existing at the time the 
agreement is made and not to con- 
template a later mortgage at an in- 
creased rate of interest. Re Oster- 
hout, 8 OntWN 30. 

Grammatical construction of con- 
tracts generally see Contracts § 493. 

68. Newton v. Evers, 215 N. Y. 198, 
109 NE 118. 

[a] Mortgage and contract for 
sale.—A grantee’s assumption of a 
mortgage and contract for the sale 
of the property to another entitles 
the grantee to the proceeds from the 
contract of sale and binds him to 
apply such proceeds to the payment 
of the mortgage. Newton v. Evers, 
215 N. Y. 198, 109 NE 118. 

Construction as a whole of con- 
tracts generally see Contracts § 486. 

69. Sheffield v. Maxwell, 163 Ark. 
448, 260 SW 399; Nakdimen v. Brazil, 
131 Ark. 144, 198 SW 524; Minor v. 
Terry, 6 HowPr (N. Y.) 208, CodeRep 
NS 384; Union Trust Co. v. Hugus, 
258 Pa. 479, 102 A 170. 

[a] Mortgage for fifteen thousand 
aollars.—Where the deed recited that 
it was given subject to a mortgage 
for fifteen thousand dollars, in favor 
of a savings and loan company, 
which the purchaser. assumed, the 
amount mentioned was merely de- 
Scriptive of the instrument and not 
a limitation upon the amount to be 
paid. Nakdimen v. Brazil, 131 Ark. 
144, 198 SW 524. 

[b] “Subject to a mortgage.”»— 
Where the words “above described 
premises are Subject to a mortgage” 
are inserted in a warranty deed, not 
as a part of the granting clause, but 
as an independent recital, after which 
follows the usual covenant of war- 
ranty against all encumbrances, the 
clause amounts only to a statement 
of fact, and the question whether the 
premises are conveyed subject to the 
payment of a mortgage is open to 
parol proof. Minor v. Terry, 6 How 
Pr (N. Y.) 208, CodeRepNS 384. 

Recitals in contracts generally see 
Contracts § 502. 

70. See Evidence § 1558. 

71. Dimmitt v. Johnson, 199 Iowa 
966, 973,203 NW 261. 

Taking into consideration ‘the con- 
tract alleged in the plaintiff’s peti- 
tion herein, its terms show affirma- 
tively that the parties did not intend 
a sale, but that they did intend an 
exchange of property. To allow the 
plaintiff to prove the other allega- 
tions in his petition would allow him 
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in the recital of the obligation to be assumed,’? or 
to show fraud or mistake in the insertion of an as- 
sumption clause in the conveyance, but not to con- 
tradict the assumption clause, in the absence of alle- 
or 
ignorance,** although, as between the grantee and 
mortgagee, there is authority to the contrary.”° 

[§ 778] b. Agreement Not Expressed in Convey- 
If reliance is placed on a verbal contract to 
pay the mortgage, it may be, established by parol 
evidence,’® which, however, must be clear and con- 
Such evidence is immaterial, however, 
where the contract and its performance by the 
grantee according to its terms are 
A separate written agreement 


gations of fraud, mistake, 


ance. 


vineing.”* 


erantor’s pleading.”® 


to contradict the facts shown on the 
face of his own petition, as well as 
to allow him to vary the intent of 


the parties.” Dimmitt vy. Johnson, 
supra. f : 
72. Clifford v. Minor, 76 Minn. 12, 


78 NW 861; New York L. Ins. Co. v. 
Aitkin, 125 N. Y. 660, 26 NE 732 [rev 
57 N. Y. Super. 42, 4 NYS 879]. See 
Lunsford v. Empire Realty, etc., Co., 
200 Ala. 202, 75 S 960 (holding that 
the assumption of two mortgages 
totaling nine thousand five hundred 
dollars was sufficiently proved by 
a recital in the deed referring to both 
mortgages as constituting a mortgage 
indebtedness of nine thousand dol- 
lars, it appearing that some of the 
debt on the mortgage had been paid 
when the deed was made). 

Parol evidence as to latent and 
patent ambiguities generally see Evi- 
dence §§ 1592-1599. 

73. Moran v. Pellifant, 28 Ill. A. 
278; Fuller v. Lamar, 53 Iowa 477, 5 
NW 606; Coolidge v. Smith, 129 Mass. 
554; Britton v. J. W. Crowdus Drug 
Co., (Tex. Civ. A.) 148 SW 350. See 
Weaver v. McKay, 108 Cal. 546, 41 
P 450 (holding that a written agree- 
ment for the sale of land subject to 
a mortgage debt is not evidence upon 
an issue as to whether the purchaser 
was induced by fraud subsequently 
to accept a deed providing for the 
assumption of the mortgage debt); 
Krentzlin v. Barron, 109 S. C. 208, 
96 SE 115 (holding that the question 
of fraud was one of fact for the 
jury); Corby v. Gray, 15 Ont. 1 (to 
rebut presumption of agreement to 
indemnify grantor arising from sale 
subject to mortgage). 

{a] Sufficiency of evidence.—Stead 
v. Sampson, (lowa) 155 NW 978; In- 
ternational Mortg. Bank y. Hachez, 
920 Wash, 1804 158i Poo. 

[b] Absolute deed as mortgage.— 
Parol evidence may be admitted to 
show that the deed, although abso- 
lute in form and containing an as- 
sumption clause, was given as col- 
lateral security for an existing debt 
without any intention of the parties 
that the grantee was to assume and 
pay a mortgage. Guarantee Mortg., 
etc., Co. v. Cox, (lowa) 206 NW 278. 

Parol evidence invalidating instru- 
ment generally see Evidence §§ 1617— 
1639. 

74, Starbird v. Cranston, 24 Colo. 
20, 48 P 652; Lamoille County Sav. 
Bank, ete., Co. v. Belden, 90 Vt. 535, 
98 A 1002. See Mott v. American 
Trust Co., 124 Ark. 70, 186 SW 631 
(holding that parol evidence of as- 
sumption by the grantee is not ad- 
missible where the written contract 
between the parties contains the re- 
cital that the conveyance is made 
subject to the mortgage); Parker v. 
McGinty, 77 Colo. 458, 239 P 10 (hold- 
ing that allegations of mistake or 
fraud in the insertion of an.assump- 
tion clause in the deed, furnishing 
only equitable ground for reforma- 
tion of the deed, do not present an 
issue for the jury in an action to 
foreclose brought by the mortgagee 
against the grantee). 
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the grantee’s 


admitted in the 


75. Nebraska Wesleyan Univ. v. 
Smith, 113 Nebr. 208, 202 NW 625. 

{a] Reason for rule.—‘It is the 
contention of the plaintiff that no 
evidence could be received which 
tended to contradict or vary the re- 
cital in the deed to the effect that 
the grantee assumed and agreed to 
pay the mortgage. It is argued that 
evidence as to what the prior con- 
tract was between the grantor and 
the grantee was incompetent because 


the contract became merged in the 
deed. It must be remembered, how- 
ever, that as between plaintiff and 


Wittmann there is no privity of con- 
tract. The rule excluding parol proof 
where there is a written contract or 
agreement does not apply where a 
stranger to the contract is seeking 
some advantage by reason of its 
terms. Livingston v. Stevens, 122 
Iowa 62, 94 NW 925. It was com- 
petent, therefore, for Wittmann to 
show that, notwithstanding the terms 
of his deed, he never in fact agreed 
to assume and pay the mortgage. 
While the recital in the deed was 
evidence that he did assume and 
agree to pay the mortgage, it was not 
conclusive, and the contract between 
himself and his grantor, in our view, 
entirely overcomes the recital in the 
deed.’ Nebraska Wesleyan Univ. v. 
Smith, 113 Nebr. 208, 212, 202 NW 625. 

76. I11.—Siegel v. Borland, 191 111. 
107, 60 NE 863. See Assets Realiza- 
tion Co. v. Heiden, 215 Ill. 9, 74 NE 56 
(holding that the verbal contract by 
the grantee to pay the mortgage had 
been fully performed; and that the 
building and loan society after re- 
ceiving payment could not claim that 
its contract was ultra vires, and 
claim a second payment of the loan); 
Lange v. Bartlett, 207 Ill, A. 422 
(holding that, where a deed is made 
subject to mortgage and where it 
contains no further recitals to show 
the intention of the parties, the ques- 
tion whether an assumption agree- 
ment was entered into is a question 
of fact for the jury). 

Ind.—Whicker v. Hushaw, 159 Ind. 
1, 64 NE 460; Offutt v. Cooper, 136 
Ind. 701, 36 NE 273. 

Kan.—Woodburn v. Harvey, 107 
Kan. 57, 190 P 620; Van Pelt v. Elgin 
Wind-Power, etc., Co., 4 Kan. A. 568, 
45 P 1104. 

Mo.—Gilmer v. Powell, (A.) 256 
SW 124; Grace v. Gill, 1386 Mo, <A. 
186, 116 SW 442. 

N. J.—Conover v. Brown, 29 N. J. 
Eq. 510. 

N. Y.—Vilas v. McBride, 62 Hun 
324, 17 NYS 171 f[aff- 136. Ni. ¥. 634, 
32 NE 1014]; Murray v. Smith, 8 N. 
Y. Super. 412. 

Or.—Rolston v. Markham, 36 Or. 
112,.58 P 1099. 

Pa.—Merriman v. Moore, 90 Pa. 78; 
caurance Co> v. Addicks, 12 Phila. 

Wash.—Ordway v. Downey, 18 
Wash, 412, 51 P 1047, 52 P 228, 63 
AmSR 892, 

Wis.—Arnold v. Randall, 121 Wis. 
462, 98 NW 239. 

Ont.—British Canadian Loan Co. v. 
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[§§ 777-77 


to assume the mortgage is not established by a writ- 
ten memorandum providing merely that the grantee 
takes ‘‘subject to the mortgage,’’79 nor by a letter 
from the grantee to his agent to consummate the 
purchase of land on the basis of a statement fur- 
nished as to the amount of encumbrances thereon,’ 
but it is established by letters in which the grantee 
undertakes to meet the obligations of the mortgage.*t 

[§ 779] c. Acts in Recognition of Agreement. The 
fact that the grantee paid interest or a part of the 
principal of the debt, or negotiated with the mort- 
gagee in regard to its payment, is pertinent,®? but 
not conclusive on the question of the existence of 
the assumption agreement.*? 
by the grantee together with other evidence tending 


The collecting of rents 


Tear, 23 Ont. 664. 

Parol evidence of assumption 
agreement generally see supra § 777. 

77. Keaton v. Grant Lodge No. 335 
T....0., O.;¥ 5555, Ind,.A, 100, 103/.Ni 
488; Deupree v. Kibler, (Iowa) 192 
NW 842; Woodburn v. Harvey, 107 
Kan. 57,,190 P 620, 107 Kan. 422, 191 
P 468 (holding that the assumption 
agreement is sufficiently proved by 
the grantee’s admissions); Holland 
v. . C. Belcher Land Mortg. Co., 
(Tex. Civ. A.) 248 SW 803. See Mc- 
Crery v. Nivin, (Del. Ch.) 67 A 452 
(holding that an assumption by the 
grantee to pay the mortgage debt was 
not proved by his widow, as execu- 
trix, including it in the list of his 
debts in her petition to the orphans’ 
court for the sale of land to pay 
debts); Barry v. Garth Educationat 
Soc., 186 Ky. 455, 217 SW 674 (hold- 
ing that the grantor’s testimony that 
the grantee assumed the mortgage,’ 
even though denied by the grantee, 
was corroborated by every circum- 
stance in the testimony); Rose v. 
Dempster Mill Mfg. Co., 75 Nebr. 
784, 106 NW _ 990 (holding on appeal 
that the evidence justified a finding 
by the trial court that the grantee 
did not assume payment of the mort- 
gage). 

78. Schroeder v, Tillman, 73 Or. 
538, 144 P 751. 

79. Nicholson v. Nicholson Coal 
ae nO O* DIN Ar 6 Of 

O. Mollohan vy. Masters, 45 A 
(D. GC.) 414. a 

81. Kenney v. Streeter, 88 Ark. 
406, 410, 114 SW 923. 

82. See Kenney v. Streeter, supra 
(holding that a letter of the grantee 
to the mortgagee, inclosing a pay- 
ment on account of the debt, and 
saying, inter alia, “I will do the very 
best I can, and as soon as I can, for 
you in the way of settlement,” con- 
stituted written evidence of a con- 
tract); Ludlum v. Pinckard, 304 Til, 
449, 136 NE 725 [rev 221 Ill. A, 135] 
(holding that, notwithstanding there 
was no direct evidence that the gran- 
tee knew anything about the assump- 
tion clause in the deed to her, a pay- 
ment of a part of the mortgage 
indebtedness, in the absence of any 
proof limiting the effect of such pay- 
ment, must be taken as evidence of 
the acceptance of the assumption 
clause); McKay vy. Ward, 20 Utah 
149, 57 P 1024, 46 LRA 623 (holding 
that, independently of the recital in 
the assumption agreement in the 
deed, the grantee’s liability to pay 
the mortgage debt was established 
by his retention of a part of the pur- 
chase price with which to pay the 
encumbrance, that he actually paid - 
a part of the indebtedness and ‘in- 
terest thereon, and that, when asked 
by the holder to pay the mortgage, he 
wrote to him agreeing to pay it). 

88. Osborne v. S. . Davidson 
Mortg. Co., 8 App. (D. C.) 481; Frase 
v. Lee, 152 Mo. A. 562, 134 SW 10. 
See International Mortg. Bank vy. 
Hachez, 92 Wash. 180, 158 P 991 (an 
allegation that a clause was fraudu- 
lently inserted), 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, _ 


- §§ 779-781] 


to show his acceptance of the deed has been held suf- 
ficient to make him liable on the assumption agree- 
ment therein contained ;** but on the other hand the 
collecting of rents *° and paying of interest,*® or tak- 


ing an assignment of the mortgage to avoid fore-. 


closure, have been held consistent with the grantee’s 
contention that he did not assume the indebtedness.” 
But where the payment of interest is made under 
a demand, founded on a legal obligation to pay, 
which obligation has never been denied and where 
the grantee’s intention, so expressed, to assume the 
payment of the mortgage is corroborated by the re- 
citals in his deed, he will be held to the obliga- 
tion.88 The liability of the grantee is not proved 
by the mere fact that he paid less for the land than 
its real value, or even that the price paid was the 
fair value of the property over and above the amount 
of the mortgage.’® But his liability 1s proved by his 
acceptance of the benefits of the original sale to his 
grantor in which a purchase-money mortgage was 
given, where the evidence discloses that he was in 
reality the undisclosed principal in that transac- 
tion.?2 

[§ 780] d. Review. Where the evidence is conflict- 
ing the trial court’s finding that an assumption 
agreement was made *! or was not made will not be 
disturbed on appeal.°? 

[§ 781] 6. Operation and Effect of Agreement—a. 
In General. A purchaser who assumes payment of 
a mortgage does not thereby assume liability on eol- 
lateral contracts between the mortgagor and mort- 
gagee,®* or the payment of mortgages ** or notes 
other than those specified and described,®® or of in- 
terest thereon,®* even though the mortgage indebted- 


$4. Keller v.. Ashford, 133 U. S. 
$10, 10 SCt 494, 33 L. ed. 667 [rev 14 
D. GC. 444] (holding that the collecting 
of rents by the grantee under the 
circumstances Shown indicated an ac- 


93. 


[a] Contract 
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dence is conflicting generally see Ap- 
peal and Error § 2855. 
Midland Sav., 
Jones, 70 Okl. 171, 173 P 440. 
for 
stock.—A mortgagee, 


[41 O.5.] 731 


ness is fixed in the deed at an amount equaling 


both the secured and unsecured notes of the 
grantor,®” unless the grantee has undertaken gen- 
erally to discharge all other liens on the property,?® 
and in that case, his contract will be strictly con- 
strued.°® Nor is the lien of the mortgage enlarged 
or extended to other property by the fact of its as- 
sumption by a purchaser,! although land omitted 
from the mortgage by mistake but later sold sub- 
ject to the mortgage which the grantee assumed to 
pay will be bound.? Nor is an agreement by the 
purchaser to pay the mortgage debt to be extended 
to an undertaking on his part to refrain from pur- 
chasing the equity at the foreclosure sale.? The lia- 
bility of a grantee who has assumed to pay the 
amount secured by a prior mortgage cannot be en- 
forced either at law or in equity by a purchaser 
at foreclosure sale under a second mortgage.’ 

Nature of grantee’s estate.» As between the par- 
ties to the conveyance it has been held that a grant 
of land subject to a mortgage which the purchaser 
assumes creates in him an estate upon condition, so 
that, upon breach of the condition, failure to pay the 
mortgage as agreed, the grantor may enter for for- 
feiture of the estate,® although the more generally 
accepted doctrine is that the grantor, in such ease, 
may maintain an action on the grantee’s covenant, 
or, having paid the mortgage debt, take an assign- 
ment of thé mortgage or claim subrogation to the 
rights of the mortgagee.” 

Terms of mortgage and note. A purchaser assum- 
ing a mortgage takes the encumbrance as it stands 
and subjeet to all its conditions and limitations,’ ex- 
cepting such as are inconsistent. with the terms of 


and locating the timber). 

[a] Rule applied.—Where portions 
of the mortgaged premises are sold 
to separate purchasers subject to the 
mortgage and the residue of the 
premises is sold together with a tract 
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purchase of 
who has re- 


ceptance of the deed as a deed and 
not as a mortgage and that the 
grantee was therefor liable on the 
assumption agreement therein_ con- 
tained); Richardson yv. Short, (lowa) 
202 NW 836. 

85. See Eppes v. Thompson, 202 
Ala. 145, 79 S 611 (holding that the 
collection of rents by the grantee was 
not conclusive evidence of his agree- 
ment to assume the mortgage and 
that the prima facie case might be 
rebutted by evidence that the clause 
was inserted fraudulently in the deed 
and without the grantee’s knowl- 
edge). 


86. Sherwood v. Lowell, 34 Cal. 
A. 365, 167 P 554. 

87. Tracey v. Coppage, (Mo.) 213 
SW 38. ; 

88. Osborne v. S. lL. Davidson 
Mortg. Co., 8 App. (D. C.) 481. 


89. Maher v. Lanfrom, 86 Ill. 513; 
Kilborn v. Robbins, 8 Allen (Mass.) 
466; Hiemenz v. Starck, (Mo. A.) 198 
Sw 447; Vilas v. McBride, 62 Hun 
324, 17 NYS 171 [aff 136\N. Y. 634, 32 
NE 1014]; Tillotson v. Boyd, 6 N. Y. 


Super. 516. 

90. Collentine v. Johnson, (Iowa) 
202 NW 535. 

91. Felker v. Rice, 110 Ark. 70, 


161 SW 162; Nelson v. Smith, (Iowa) 
176 NW 256 (holding that evidence 
showed that defendant had nothing 
to do with the transaction); Knighton 
v. Chamberlin, 84 Or. 153, 164 P 703. 
See Anicker v. Doyle, 84 Okl. 62, 202 
P 281 (holding that the finding of 
the trial court that the grantee of 
two thirds of the mortgaged land had 
assumed the payment of the entire 
mortgage debt, and not merely two 
thirds of it, as the grantee contended, 
would not be disturbed on appeal). 

92. Title Guarantee, etc., Co. v. 
Hammond ‘Lumber Co., 62 Cal. A. 
245, 216 P 953. 

Pindings of court upheld where evi- 


ceived from the grantee full payment 
of a mortgage indebtedness which he 
had assumed, cannot apply part of 
the money received to the payment 
of fines and assessments due from 
the mortgagor on account of a con- 
tract for the purchase of shares of 
stock, and then recover that amount 
from the grantee on his assumption 
agreement. Midland Sav., etce., Co. 
v. ‘Jones, 70: OKI. 171, 173 P 440. 

94. Moore v. Graves, 97 Iowa 4, 65 
NW 1008. See Silverstein v. Brown, 
153 App. Div. 677, 1388 NYS 848 (hold- 
ing that a grantee, after sale on 
foreclosure, was entitled to have the 
proceeds first applied to the payment 
of the debt which he had assumed in 
preference to other debts of the 
mortgager). 

95. Brazeau v. McBride, 160 Wis. 
204, 151 NW 2538. 

96. Silverstein v. Brown, 153 App. 
Div. 677, 188 NYS 848. 

97. Prazeau v. McBride, 160 Wis. 
204, 151 NW 253. 

98. Whicker v, Hushaw, 159 Ind 
1, 64 NE 460. 

99. Whicker v. Hushaw, supra. 

1. Mississippi Valley Trust Co. v. 
Southern Trust Co., 261 Fed. 765; 
Abell v. Coons, 7 Cal. 105, 68 AmD 
229. See Scionneaux v. Waguespack, 
32 La. Ann. 283 (holding that, when 
a purchaser of an entire tract of land 
assumes, aS part of the purchase 
price, a mortgage on only a part of 
the land conveyed, the assumption 
creates a lien on the entire parcel, 
although the mortgage affected only 
a part, and no new mortgage was 
granted); Leiberman v. Bo‘wden, 121 
Tenn. 496, 119 SW 64 (holding that 
a grantee of land who assumed the 
payment of a timber lien did not 
thereby subject the land to the pay- 
ment of the lien merely because the 
word ‘farm’? was used in describing 


not covered by the mortgage to a 
purchaser who assumes the payment 
of the mortgage, the additional tract 
is, not bound in the hands of the 
grantee’s mortgagee or grantee. 
Emley v. Mount, 32 N. J. Eq. 470. 

2. Sidwell v. Wheaton, 114 Ill. 267, 
2 NE 183. 

3. Montclair Sav. Bank y. Part- 
ridge, 92. N. J. Eq. 28,°49, 47, 51)-101 
A 547, . 

“It may be conceded that there is 
always an element of trust where a 
party accepts a deed absolute in form 
but actually intended as a security 
for money. The grantee in that case 
may not cheat the grantor by con- 
veying the property to a bona fide 
purchaser who relies upon the abso- 
lute form of the deed. The obliga- 
tions, however, of a grantee-mort- 
gagee in such a case are extremely 
simple. ... It is, I think, using the 
word ‘trust’ in a misleading and 
illusory sense, when the charge is 
made that the Lineoln Trust Company 
siood at the sheriff’s sale as trustee 
for Mrs. Partridge. ...A man who 
accepts a deed absolute in form for 
the payment of money, conveying 
property subject to a first mortgage 
which he assumes, certainly is not 
a trustee for the grantor in a sense 
which forbids him from attending the 
sheriff's sale in a suit to foreclose 
the first mortgage and buying in the 
property for his own benefit.” Mont- 
clair Sav. Bank v. Partridge, supra. 
an Eggleston v. Hadfield, 90 Ill, A. 


5. Nature and extent of grantee’s 
liability see infra § 808. 

6. Bacon v. Huntington, 14 Conn. 
92; Stone v, Ellis, 9 Cush. (Mass.) 95; 
Sei ae v. Woodman, 5 Cush. (Mass.) 

7 See infra §§ 790, 791-795. 

8. Ala.—People’s Sav. Bank vy. 
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the deed to the grantee.® 


which the mortgage refers.1° 


Jordan, 200 Ala. 500, 76 S 442 (cove- 
nant to insure, with option to declare 
whole debt due for breach). 

Cal.—White v. Sehader, 185 Cal. 
606, 198 P 19 (attorney’s fees). 

Ga.—Williams v. Moody, 95 Ga. 8, 
22 SE 30 (right to foreclose on de- 
fault of interest). 

Ill.—Hicks .v. Elwell, 129 Ill. A. 
561 (interest at the mortgage rate). 

Iowa.—Johnson v. Northern Min- 
nesota Land, etc., Co., 168 lowa 340, 
150 NW 596 (insurance for benefit 
of mortgagee). 

La.—Kyle v. Bayou Sale Planting, 
etc., Co., 137 La. 364, 68 S 640 (as- 
sumption of payment of notes as 
corrected in a mortgage subsequent 
in date to the original mortgage, 
but recorded prior to the date of 
purchase). 

Mont.—Kinyon Inv. Co. v. Belmont 
State Bank, 69 Mont. 282, 221 P 286 
te orney's fee and taxes). 


Y.—Silverstein v. Brown, 153 
one Div. 677, 138 NYS 848 (lia- 
bility to refund interest paid by 


mortgagee on a prior mortgage). 


Or.—Windle v. Hughes, 40 Or. 1, 
65, P 1058. 
Tenn.—Merrimon vy. Parkey, 136 


Tenn. 645, 191 SW 327 (iability for 
attorney’s fees). 

“Manifestly the conditions upon 
which the maturity of the debt de- 
pended were a part of the obliga- 
tion itself, and were as binding upon 
the assumptor ee ig debt as upon 
the original oblig People’s Sav. 
on v. Jordan, 500° Ala. 500, 502, 76 

Extent of praubesis liability see 
infra §§ 776, 782 

9. Oak Grove Land Co. v. Ellis, 
28 PittsbLegJNS (Pa.) 279. 

[a] Provision for release.—Where 
land is sold subject to a mortgage 
which provides for the release of the 
Several lots comprised in the tract 
upon the payment of a proportional 
sum of money for each, and the 
grantee Sells all but one of the lots 
to a third person, subject to the 
mortgage, the payment of which is 
made part of the consideration, the 
agreement to release the mortgage 
is inconsistent with this last deed 
and is therefore not applicable to 


the interest of the last purchaser. 
Oak Grove Land Co. v. BEllis, 28 
PittsbLegJNS (Pa.) 279. 

LO: wearker v, MeGinty. 7% Colo; 


458, 239 P 10. 

[a] Attezney’s fees.—A purchaser 
assuming the mortgage is liable for 
attorney's fees provided for by the 
terms of the note, even though they 
are not contained in the mortgage, 
provided the mortgage expressly re- 
fers to the note. Parker v. McGinty, 


77 Colo. 458, 239 P 10. 
11. Baldwin v. Munger, (Iowa) 
204 NW 417; The Home v. Selling, 
. 428, 440, 9) 2/6 ty 2) AR 


“In assuming the payment of the 
mortgage the covenant therein as 
distinguished from the separate per- 
sonal note, was the measure of the 
grantee’s duty. The obligation as- 
sumed by him must be construed 
according to its terms and is not 
to be enlarged beyond them. The 
present grantees did not agree to re- 
spond directly to the conditions of 
the note, but only to the mortgage, 
which latter instrument does not di- 
rectly bind them to pay more than 
the principal and interest of the 
note, hence the attorney’s fee must 
be laid out of the case, although the 
note itself is quoted in the com- 
plaint.” The Home v. Selling, supra. 


The purchaser is also 
charged with notice of the terms of the note to 
If the grantee assumes 
the mortgage as distinguished from the note which it 
secures, he is not bound by conditions expressed in 
the note which do not appear in the mortgage,™ un- 
less the reference in the mortgage to the note is in 
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assumed.+? 


by the terms of 
the rights of the 


fee.—On _ foreclo- 
sure of a mortgage, it was error to 
include in a deficiency judgment 
against the grantee of the mort- 
gagor, who had assumed the pay- 
ment of such mortgage, the attor- 
ney’s fee provided for in the note 
secured thereby, where the mortgage 
contained no -provision therefor, as 
such grantee assumed only such lia- 
bility as was secured by such mort- 
gage. Roberts v. Fitzallen, 120 Cal. 
482, 52 P 818. 

[b] Place of payment fixed by the 
note is no part of the obligation un- 
der a contract to assume and pay 
the mortgage securing it. Baldwin 
v. Munger, (lowa) 204 NW 417. 
Williams v. Moody, 95 Ga. 8, 
30. 


[a] Attorney’s 


“As per my interest coupons 
note No. 1."—A purchaser’s assump- 
tion of a mortgage which in terms re- 
cites a promise to pay the sum stated 


therein and interest “as per my in- 
terest coupons note No, 1,” is bound 
by stipulations contained in the cou- 
pons but not in the mortgage pro- 


viding for right to foreclose on 
default in interest payments. Wil- 
952 Gass 22055 


liams v. Moody, 
BO sme 


13. Assumption of part of mort- 
gage debt see infra § 809. 

14. Colo.—Gibbs v. Wallace, 58 
Colo. 364, 147 P 686. 

Kan.—Fields v. Allen County Inv. 
Co;- 109) Kan! 582) 201, B 70. 

Mass.—Goodenough v. Labrie, 206 
Mass. 599, 92 NE 807, 138 AmSR 411. 


Mich.—Connerton vy. Millar, 41 
Mich. 608, 2 NW 932, 

Mo.—Elmore v. McNealey, (A.) 235 
SW 164. 

N. Y.—Bonhoff v. Wiehorst, 57 
Mise. 456, 108 NYS 4387. 

N. C.—Elliott v. Brady, 172 N. C. 
828, 90 SE 951. 

Pa.—Morris v. Ellwood, 275 Pa. 


319, 119 A 400; Blood v. Crew Levick 


Clo all 12%), 328, 33 A 344 
Tex.—Askew Vv. Bruner, (Give GAS) 
205 SW 152. 
Sask.—Burritt v. Stone, 10 Sask. 


L. 384, 38 DomLR 240, [1917] 3 West 
Wkly 978. 

See Holloway v. Hendrick, (N. J.) 
129 ,A 702 (holding that a grantee 
who had assumed payment. of a 
mortgage and had been allowed ten 
thousand dollars deduction from the 
purchase price and who had subse- 
quently repeatedly demanded a re- 
duction of the mortgage, which cov- 
ered other land as well, from fifteen 
thousand dollars to ten thousand 
dollars, cannot complain if the other 
land is released from the mortgage 


on payment of five thousand dol- 
lars, reducing the mortgage thereby 
to the amount which he had as- 
sumed the payment of in his agree- 
ment). 

[a] Outstanding notes.—A clause 
in a deed by which the grantee takes 
subject to the payment of a mort- 
gage on the land, ‘“‘but does not as- 
sume the payment of the various 
outstanding notes given for the debts 
secured by said mortgages,’ is in 
effect a covenant by the purchaser 
to pay the amount due upon the 
mortgage without the duty of hunt- 
ing up the notes and paying the 
same to the holders, so that the pay- 
ment to the holder of the mortgage 
should discharge their obligation. 
Blood v. Crew Levick Co., 171 Pa. 
328, 338 A 344, 

[b] “Lawtul debts.’—A purchas- 
er’s assumption of his grantor’s ‘law- 
£u debts* lis! not! an assumption 
of a mortgage debt which is unen- 


t 


[§§ 781-782 


such terms as to make it a part of the obligation 


[§ 782] b. Limitations Imposed by Agreement.'* 
The purchaser’s rights and liabilities may be limited 


the assumption agreement.‘* But 


mortgagee,!® based on and growing 


out of an unconditional assumption by the grantee 


forceable against his grantor. Bon- 
hoff v. Wiehorst, 57 Misc. 456, 108 
NYS 437. 

[c] Debts “actually due and col- 
lectible.’”—A purchaser of land who 
has agreed as part of the consid- 
eration therefor to pay off such 
amount as is “actually due and col- 
lectible’ is entitled to have such 
amount ascertained in an action by 
the mortgagor, or in an action 
brought by himself if the mortgagor 
refuses to act. Elliott v. Brady, 172 
IRE CLS OO Sia Oank 

[d] Other encumbrances.—Where 
the purchaser assumed the mortgage 
on condition that there were no other 
charges on the land, he may repu- 
diate it on discovering the existence 
of other valid liens. Connerton vy. 
Millar, 41 Mich. 608, 2 NW 932. 

[e] Interest. — (1) Where the 
grantee under a warranty deed as- 
sumed payment of ‘$721.60, due the 
National Loan & Investment a 

e 


pany, payable $12.24 monthly,” 
deed was not inconsistent with a 
finding that the grantee did not 


assume the payment of interest on 
the seven hundred and twenty-one 
dollars and sixty cents. Askew v. 
Bruner; (Tex. Civ. A.) 205 SW W522 
(2) An agreement by the grantees, 
in an absolute deed given as secu- 
rity, to pay a certain encumbrance 
with interest, and to purchase the 
land at a specified price, if it was 
not sold within three years, bound 
them to pay interest from the date 
of the agreement. Gibbs v. Wallace, 
58 Colo. 364, 147 P 686. (3) An 
agreement for sale of land provided 
for its payment ‘$700.00 upon the 
execution and delivery of this con- 
tract. $3,000.00 by assuming a mort- 
gage in favour of,” ete. It was held, 
in view of the surrounding circum- 
stances, that the parties intended to 
obligate the grantee to the payment 
of three thousand dollars principal 
of the mortgage but not to the pay- 
ment of arrears in interest. Bur- 
ritt v. Stone, 10 Sask. Ly 384, 35m 
DomLR 240, [1917] 3 WestWkly ie 


[f] Accrued interest. — (1) 
grantee’s assumption of a mortgage 
and “accruing interest thereof” 


makes him personally liable for in- 
terest earned after the date of his 
purchase, but not for interest earned 
before that date. Fields v. Allen 
County Inv. Co., 109 Kan. 582, 201 P 
70. (2) A grantee’s assumption of a 
mortgage “bearing 514% interest” is. 
not an agreement to -pay interest 
which had accrued up to the date 
of the agreement, but only interest 
accruing thereafter. Elmore v. Mc- 
Nealey, (Mo. A.) 235 SW 164. 

[g] Insurance premiums.—wW here 
the assumption agreement contains 
no reference to the payment of in- 
surance premiums, but merely to the 
payment of a sum equal to the : 
amount of the mortgage, the pur- 
chaser is not liable to refund to the 
grantor the amount of such_ pre- 
miums. Morris v. Ellwood, 275 Pa. 
319, 119 A 400. 

th] Purchase of prior mortgage. 
—A purchaser of land who assumes 
the payment of a particular mort- 
gage is under no obligation to the 
holder of this mortgage to refrain 
from purchasing a prior mortgage 
on the same property, in the absence 
of any agreement with such holder 
or with his grantor not to do so. 
Goodenough vy. Labrie, 206 Mass. 
099, 92 NE 807, 138 AmSR 411. 

15. Rights ‘of mortgagee to en- 
force Wal a era Pas hepa} gener- 
ally see infra § 81 


For later cases, developments and changes in the law See cumulative Annotations, same title, page and note number. 


-_ 


} §§ 782-783] 


of a specific mortgage, are not limited by the general 
provisions in the deed relating to the grantee’s as- 
sumption of the grantor’s entire indebtedness,'* or 
by a provision for the application of the proceeds 
of a possible sale of the property by the grantee to 
payment of the mortgage debt,!" or by the pur- 
chaser’s agreement to pay to the mortgagor from 
the sum retained whatever was left after payment 
of the mortgage lien,'® or by a clause conditioning 
the mortgagor’s liability to the mortgagee upon a 
precedent foreclosure of the mortgage,’® or by the 
grantor’s undertaking to indemnify the grantee, en- 
tered into at the time of the grantee’s 
of the mortgage debt,2° or by a forced construction 
of the assumption clause which would make it ap- 
ply only to assessments on the property and not to 


16. Alvord v. Serine macy. Gold 
Co., 106 Cal. 547, 40 P 

[a] Promise to a a "all lawful 
obligations.”—Where the grantee as- 
Sumes the payment of a _ specific 
mortgage indebtedness, he is es- 
topped to deny its validity and he 
cannot claim that right under an- 
other general clause in the deed by 
which he assumes to pay “all lawful 
obligations” of the grantor. Alvord 
v. Spring Valley Gold Co., 106 Cal. 
547, 40 P 27. 

17. Archambault v. Pierce, (R. I.) 
127 A 146. 

[a] Future sale of property.—An 
agreement of sale which provided 
that, when the purchaser’s farm was 
sold the proceeds would be applied 
on a mortgage of property pur- 
chased by him, which he assumed as 
a part of the sale price, was only 
an undertaking to make such ap- 
plication in the event that the pur- 
chaser’s farm was sold, and did not 
make the purchaser’s liability on the 
mortgage dependent on a sale of 
such property. Archambault Vv. 
Pierce, (R. I.) 127 A 146. 

18. Arp v. Ferguson, 175 Cal. 646, 
166 P 803. 

19. Thorp v. Keokuk Coal Co., 48 
N. Y. 253 [aff 47 Barb. 439]. 

20. Nettleton v. Ramsey County 
Land, ete., Co., 54 Minn. 395, 56 NW 
128, 40 AmSR 342 


a Wise v. Fuller, 29 N. J. Ea. 
ff 
[a] “Subject to mortgage and as- 


sessments.”—A deed of land ‘subject 
to a mortgage [specified] ... and 
subject also to all city assessments 


now existing thereon, which the 
[grantee] ... hereby assumes to 
pay” is construed to make the as- 


sumption cover the mortgage as well 
as the assessments, and a _ subse- 
quent grantee who has assumed the 
mortgage cannot avail himself of 
the rule followed in New Jersey 
releasing a grantee of obligation 
under his assumption if there is a 
break anywhere in the chain of lia- 


bility. Wise v. Fuller, 29 N. J. Ea. 
257. 
22. McDonald v. Finseth, 32 N. D. 


400, 155 NW 863, LRA1916D 149. 

[a] Advancement to mortgagor 
by installments.—A mortgagee, who, 
under agreement with his mortgagor, 
pays him only a part of the loan 
when the mortgage for the full 
amount is executed and undertakes 
to pay the remainder when collected 
from the purchaser, may recover the 
full amount of the mortgage debt 
from the purchaser who has as- 
sumed it. McDonald v. Finseth, 32 
Bie D. 400, 155 NW 8638, LRA1916D 
14 

23. U. S.— Connecticut Mut. L. 
Ins. Co, v. Tyler, 6 F. Cas. No. 3,109, 
8 Biss. 369. 

Ala.—People’s Sav. Bank v. Jor- 
dan, 200 Ala. 500, 76 S 442. 


Colo.—Campbell Wan Clayy. 48 (Colo: 
PAC eGo, 36-1229 0:9. 

Conn.—Waters v. Hubbard, 44 
Conn. 340. 

Ill.— Hazle v. Bondy, 173 Ill. 302, 


50 NE 671; Fish v. Glover, 154 Ill. 


MORTGAGES 


the mortgage.*4 


Ss assumption 


86, 39 NE 1081; Morganroth v. Pink, 
216 Ill. A. 158; Rubin v. Newberger, 
209 Ill. A, 4338; Seeman v. Mills, 197 
Ill. A, 589; Elwell v. Hicks, 180 Ill. 
A. 554. .See Seeman v. Mills, 197 Ill. 
A, 589 (holding that the mortgagor 
is not discharged by the mortgagee’s 
extension of time of payment). 
Iowa.—James v. Day, 37 Iowa 164; 
Corbett v. Waterman, 11 Iowa 86. 


Kan.—Nuzman  v. Bennett, 115 
Kan, 766, 224 P 900; Mulvane v. 
Sedgley, 63 Kan. 105, 64 P 1038, 55 
LRA 552 

La.—Truxillo v. Delaune, 47 La. 
Ann. 10, 16 S 642. 

Mich.—Crawford v. Edwards, 33 


Mich, 354. 

Mo.—Speer v. Forest City Home 
Bank, 200 Mo. A. 269, 206 SW 405; 
Haley v. Branham, 192 Mo. A. 125, 
180 SW 423; Nevada First Nat. Bank 
v. Gardner, 57 Mo. A. 268. 

Mont.—Kinyon Inv. Co. v. Belmont 
State Bank, 69 Mont. 282, 221° P 
286. 

Nebr.—Merriam v. Miles, 54 Nebr. 
566, 74 NW 861, 69 AmSR 731. 

N. J.—Stephany v. More, 82 N. J. 
TSLSG oe. Ale ok (partition of mort- 
gaged premises held in common and 
assumption of the entire mortgage 
by one of the cotenants to whom a 
part of the premises was set off); 
Palmer v. White, 65 N. J. L. 69, 46 A 


706. 

N. tee ee ree v. Gill, 22 N. M. 
202, 160 P 35 

N. yn York Mut. L. Ins. Co. 
v. Hall, 166 INC Y¥. (595, 59 NE 1127; 
Marshall v. Davies, 78 N. Y. 414, 58 
HowPr 231 [rev 16 Hun 606]; Sche- 
nectady Sav. Bank v. Ashton, 205 
App. Div. 781, 200 NYS 245 [rev 120 
Mise. 268, 198 NYS 198]; Marsh v. 
Pike, 10 Paige 595. See Carter v. 
Holahan, 92 N. Y. 498 [aff 11 Daly 
104 (assumption agreements without 
consideration); Calvo v. Davies, 73 
Ni? 2113" 29 “Am Re 130 <faft 8 Hun 
222] (effect of extension of time of 
payment on mortgagor’s liability); 
Winslow v. Stoothoff, 104 App. Div. 
28, 93 NYS 335 (effect of extension 
on mortgagor’s liability). 

Oh.—Teeters v. Lamborn, 43 Oh. 
St. 144, 1 NE 513. 

Okl.—Peters v. Lindley, 88 Okl, 32, 
211 P 409, 41 ALR 315. 

Pa.— Lowry v. Hensal, 281 Pa. 572, 
127 A 219; Green v. Rick, 121 Pa. 
130 L5eA 497, 6 AmSR 760, 2 LRA 
48; Willock’s Est., 58 Pa. Super. 159; 
Martin v. Mathews, 26 Pa. Dist. 95: 
Brecht v, Bialas, 19 Pa. Dist. 664. 
See Com, Vv. Dupont Land Co., 43 
Pa. Co. 684 (liability for tax). 

Ss. D.—Hull v. Hayward, 13 S. D. 
291, 88 NW 270, 79 AmSR 890. 


Va.—Thacker v. Hubard, 122°Va. 
379, 94 SE 929, 21 ALR 414, 
Ont.—Barber v. McCuaig, 24 Ont. 


A. 492 [rev on other grounds 29 
Can. S. C. 126]; Scarlett v. Nattress, 
23 Ont. A. 297; Forster v. Ivey, 32 
Ont. 175; Aldous v. Hicks, 21 Ont. 
95. 

See Braun v. Crew, 183 Cal. 728, 
192 P 5381 (discharge of mortgagor 
by extension of time of payment); 
Hibernia Sav., ete. Soc. v. Dickin- 


[4t-C. 5.) 788 


Nor will the mortgagee’s rights to 


collect the full amount of the loan from the pur- 
chaser be affected by arrangements as between the 
mortgagor and mortgagee for the advancement of 
the money to the mortgagor.” te 

[§ 783] c. Between Mortgagor and Mortgagee— - 
(1) Rights of Mortgagee after Transfer. 
sumption of the mortgage by the grantee of the 
mortgaged premises does not, deprive the mortgagee 
of any rights or remedies he possessed against the 
mortgagor, or relieve the latter from liability for 
the debt secured,?* or for any part thereof still un- 
paid,?* unless the mortgagee has expressly agreed to 
release him and to accept the grantee as his debtor in 
place of the mortgagor.” 
the equities between the parties, may decree that the 


The as- 


~The court, in adjusting 


son, 167 Cal. 616, 140 P 265 (dis- 
charge of mortgagor by extension 
of time of payment); McCrery v. 
Nivin, (Del. Ch.) 67 A 452 (effect of 
extension of time of payment on 
mortgagor’s liability); Giesy v. 
Gregory, 15 App. (D. C.) 49 (form 
of action against mortgagor); Cork- 
rell ¥ve"Poee 100 Wash. 6255 171) P 
522, 12 ALR 1524 (extension granted 
to an agent of the mortgagor, al- 
though the mortgagor claimed that 
it had been granted to the grantee 
and that he was discharged thereby). 

24 Nevada First Nat. Bank v. 
Gardner, 57 Mo. A, 268. See Matter 
of Browne, 35 Misc. 362, 71 NYS 1034 
(holding that a deficiency judgment 
paid by the grantee cannot be made 
the basis of an action against the 


mortgagor). 

25. U. S.—Winters v. Hub Min. 
Co., 57 Fed. 287; Connecticut Mut. 
Lo inseuCo. iva elyvler, 6° b.  Cas. eNO: 
3,109, 8 Biss. 369. 

Colo:—Campbell v. Clay, 4 Colo. 
A. 551, 36 P 909. 

Conn.—Waters v. Hubbard, 44 


Conn. 340. 

Tll.—Webster v. Fleming, 178 Ill. 
140, 52 NE 975; Fish v. Glover, 154 
Ill. 86, 39 NE 1081; Morganroth v. 
Pink W206 Lily Ay tos: 

Ind.—Kelso v. Fleming, 104 Ind. 
180, 3 NE 830. 

La.—Latiolais v. Citizens’ Bank, 33 
La. Ann. 1444. 

Mass.—Creesy v. Willis, 159 Mass. 


249, 34 NE 260. 
Kirk, 20° Mo. A. 


Mo.—Brown v. 
524, 

N. Y.—Schenectady Sav. Bank v. 
Ashton, 205 App. Div. 781, 200 NYS 
245 [rev 120 Misc. 268, 198 NYS 198]; 
Mutual L. Ins. Co. v. Hall, 31 App. 
Div. 574, 52 NYS 404 [aff 166 N. Y. 
595 mem, 59 NE 1127 mem]. See 
Metzger v. Nova Realty Co., 160 App. 
Div. 394, 145 NYS 549 [aff 214 N. Y. 
26, 107 NE 1027] (holding that the 
mortgagor was discharged by an ex- 
tension granted to the grantee with- 
out the mortgagor’s knowledge, not- 
withstanding a recital in the ex- 
tension agreement that nothing 
therein contained shall impair the 
security). 

Oh.—Teeters v. Lamborn, 43 Oh. 
St. 144, 1 NE 513. 

R. I.—Mechanics’ Sav. Bank  v. 
Goff, 18 R. I. 516; Urquhart v. Bray- 
ton yee hl 69. 

Wis.—Spycher v. Werner, 74 Wis. 
456, 43 NW 161, 5 LRA 414; Edler 
v. Hasche, 67 Wis. 6538, 31 NW 57. 

Ont.—Aldous v. Hicks, 21 Ont. 
95. 

See People’s Sav. Bank v. Jordan, 
200 Ala. 500, 76 S 442 (where a mort- 
gage debt is assumed by a pur- 
chaser, on acceptance of the assump- 
tion by the mortgagee, the purchaser 
becomes, as to the mortgagee, the 
primary obligor for payment, the 
mortgagor remaining liable as a 
quasi surety); Leach v. Nelson, 48 
N. D. 1048, 189 NW 251 (validity 
under the statute of an oral agree- 
ment by the mortgagee to look 
wholly to the mortgage lien for pay- 
ment). 


« 
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mortgagee shall have 


rAy. 27 
gagor. 


[§ 784] (2) Duties and Liabilities of Mortgagee 
A mortgagee is under an obligation to 
the mortgagor to treat him as a surety and to do 
nothing to impair the value of his security where 
there is an agreement binding upon him to accept the 
grantee of the mortgagor as the principal debtor, or 


in General. 


to look to the land first for the 
debt. 


bound to respect the mortgagor’s 


against his grantee,”? although the view more gen- 
_ erally adopted is that, after he has notice of the 
transfer, he must not act in any way to impair 


those rights.2° On this ground it 


26. Brereton v. Miller, 7 Utah 426, 
2 ee eol, 
[a] Grantee under warranty deed. 


—Where the mortgagor has conveyed 
the land to his ‘grantee by a full 
warranty deed and has_ received 
therefor the full value of such land 
without making any provision for 
payment of the mortgage, the mort- 
gagee may have judgment and exe- 
eution against the mortgagor with- 
out first proceeding against the land 
in the hands of the grantee, without 
violating a statute which provides 
that there can be but one action for 
the recovery of any debt, or the en- 
forcement of any right secured by 


the mortgage. Brereton v. Miller, 7 
Utah 426, 27 P 81.° 
Land as primary fund see infra 


§§ 788, 811. 

27. Kinyon Inv. Co. v. Belmont 
State Bank, 69 Mont. 282, 221 P 286. 

28. Leach v. Nelson, 48 N. D. 1046, 
189 NW 251. 

“29. Conn.—Boardman v. Larabee, 
51 Conn. 39; Meech v. Ensign, 49 
Conn, AL, 44 AmR 225; Waters v. 
Hubbard, 44 Conn. 340. 

Tll.—Fish v. Glover, 154 Ill. 86, 
39 NE 1081 [aff 51 Ty, IN 566]; El- 
well v. Hicks, 180 Ill. A. 554. 

Iowa.—James v. Day, 37 Iowa 164; 
Massie v. Mann, 17 Iowa 131; Cor- 
bett v. Waterman, 11 Iowa 86. 

N. J.—Shute v. Taylor, 61 N. J. L. 
256, 39 A 663; Anthony v. Fritts, 45 
IND) nl, 

Ont.—Forster v. Ivey, 32 Ont, 175; 
Aldous v. Hicks, 21 Ont. 95. 

30. U. S.—Johns v. Wilson, 180 U. 
S. 440, 21 SCt ng 45 L, ed. 613; 
Union Mut. L. In GO, aN Hanford, 
ae LORASE aT ley ‘Sct 437, 36 L. ed. 
118. 

Ind.—Sefton v. Hargett, 113 Ind. 
592, 15 NE 513. 

Ky.—Sneed v. White, 3 J. J. Marsh. 
525, 20 AmD 175. 

Md.—George v. Andrews, 60 Md. 
26, 45 AmR 706. 

Mo.—Pratt v Conway, 148 Mo. 291, 
49 SW 1028, val AmSR 602; Nelson 
v. Brown, 140 Mo. 580, 41 ‘SW 960, 
62 AmSR 755; Ridgley v. Robertson, 
67 Mo. A. 45; Wayman vy. Jones, 58 
Mo. A. 313. 

Nebr.—Merriam v. Miles, 54 Nebr. 
566, 74 NW 861, 69 AmSR 731. 

N. Y.—Wilcox v. Campbell, 106 N. 
Y. 325, 12 NE 828; Spencer v. Spen- 
cer, 95 N. Y. 358; ‘Paine v. Jones, 76 
N. Y. 274 [aff 14 ‘Hun BT); Calvo. v. 
Davies,” 73: IN. You2l 1, 29) -Am R30. 
[aff 8 Hun 222]; Burr v. Beers, 24 N. 
Y. 178, 80 AmD 327; Osborne v. Hey- 
ward, 40 App. Div. 78, 57 NYS 542; 
Fish v. Hayward, 28 Hun 456 Laff 
Do INA YgOe 6a Merrill v. Reiners, 14 
Misc. 583, 36 NYS 634. 


Okl.—Scott vy. Norris, 62 Okl. 292, 
162 P 1085. 
Utah.—Schroeder v. Kinney, 15 


judgment and 
against a mortgagor without first proceeding against 
the land in the hands of the grantee.?° Even though 
the mortgagee proceeds first against the grantee, he 
does not thereby forfeit his rights against the mort- 


In the absence of such an agreement, it is 
held in some jurisdictions that the mortgagee is not 
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execution 


[§§ 783-784 


thereto,*> or had himself agreed to clear the land 


payment of his 


rights as surety 


is held that the 


Utah 462, 49 P 894, 

Extension of time of payment see 
infra § 786. 

31. In re Roth, 272 Fed. 516; Ins- 
ley v. Webb, 122 Wash. 98, 209 P 
1093, 41 ALR 274. See Gilliam v. 
McLemore, (Miss.) 106 S 99 (hold- 
ing that, even though the mortgagee 
can proceed directly against a 
grantee who has assumed the debt, 
the grantee and the mortgagor are 
not joint debtors within the mean- 
ing of the statute relating to the 
effect of releasing one or more joint 
debtors). 

Conditional release under 
see supra § 744. 


statute 


Effect of release of mortgage on 
mortgagor’s liability on note see 
supra § 744. 

82. Crisman v. Lanterman, 149 


Cal. 647, 87 P 89, 117 AmSR 167; Jor- 
dan v. Bullard, 145 Ga. 890, 90 SE 41; 
Heidahl v, Geiser Mfg. Co., 112 Minn. 
319, 127 NW 1050, 140 AmSR 493. 

33. In, re Hunter, 257 Pa. 32, 35, 
101 A 79 (release of a portion of 
mortgaged premises without the con- 
sent of the mortgagor after he had 
made an assignment of his property 
for the benefit of creditors); Meigs 
v. Tunnicliffe, 214 Pa. 495, 63 A 1019, 
112 AmSR 769; Norton vy. Henry, 67 
Vt. 308, 31 A 787. 

“Where the mortgagor has parted 
with his title to the mortgaged prem- 
ises, a release of a part thereof by 
the mortgagee, without the knowl- 
edge or consent of the mortgagor, 
will discharge the latter from per- 
sonal liability for any loss to the 
mortgagee resulting from aé_  defi- 
ciency in the proceeds of a subse- 
quent sale in foreclosure proceed- 
ings. ... By such release the mort- 
gagee assumes the risk of the un- 
released portion of the property be- 
ing of sufficient value to secure his 
debt.” In re Hunter, supra. 

Release after transfer of a part of 
mortgaged premises by mortgagor 
see infra § 842. 

34. See In re Roth, 272 Fed. 516 
(distinguishing a release of property 
under such circumstances from a 
release of the grantee from his per- 
sonal obligation). 


85. Troll v. Daugherty, etc., Real 
Bst. Co., 186 Mo. A. 196, 171 SW 665. 
36. Converse v. Jenson, 158 Minn. 


209, 197 NW 490. 

37. Bascom v. Hox, 167, cI A.. 1. 

38. New York L. Ins. Co. v. Casey, 
178° Ne ZY. 8815900) INE SLGrirey v3.1 
App. Div. .92, 81 NYSoljs))Paineu vy, 
Jones, 76 N. Y. 274 [aff 14 Hun 577]; 
Jackson v. Pescia, 124 NYS 7385 [aff 
139 App. Div. 937, 124 NYS 1118]. 

[a] Release of parcels.—(1) An 
agreement between the grantee and 
mortgagee, without the knowledge of 
the grantor, eliminating a clause 
from the mortgage providing for a 


\ 


from the encumbrance;*® by the purchase of the 

equity by the mortgagee, resulting in a merger and 

the consequent loss of the security ;°7 by any varia-— 
tion of the contract by the grantee and mortgagee 5% — 
by any act of negligence on the part of the mort- 

gagee which would render the security unavailable 
to the mortgagor in case he should: be required to— 
pay the amount secured by the mortgage,*® provided, 
however, he is able to show loss to himself from the 
mortgagee’s negligence,*#? and knowledge of the 
transfer on the part of the mortgagee;*! or by the 
impairment, in some other form, of the mortgagor’s — 
security against the grantee.? 
struction of the mortgaged premises by fire, the 


In the case of de- 


release of portions of the mortgaged 


mortgagor will be discharged from further lability 
by the mortgagee’s release of the grantee from his 
personal obligation,*+ or by his release of the mort-_ 
gaged property,®? or of a part thereof,** unless it is 
of no value,?* or unless the mortgagor consented 


etnies of We 


premises upon making certain speci- — 
fied payments, is such an alteration © 


in the terms of the original mort- 
gage as to discharge the mortgagor 
from further liability. Paine v. 
Jones, 76 N. Y. 274. (2) A 
of parcels of the mortgaged property 
by the mortgagee in a particular in- 
stance on easier terms than the 


mortgagor was entitled to under his — 


agreement is not a variation of the 
contract discharging the mortgagor 
from further liability. Jackson v. 


Pescia, 124 NYS 735 [aff 139 App. — 
Div. 987% 124 NYS "117s; 
[b] Rate of interest.—A demand © 


by the mortgagee and payment by 
the grantee of interest at an 


Viner ~ 


release 


in- | 


creased rate in the absence of a valid — 


agreement to change the rate with- 


out the knowledge of the mortgagor 


is not a variation of the contract — 


discharging the mortgagor from 
further liability. New York L. Ins. 
CO.aVat Casey, LTS Noy. aS lee HO 
916 [rev 81 App. Div. 92, 81 NYS Aye 

39. Leach v. Nelson, 48 N. D. 1046, 


189 NW 251; Hampe v. Manke, 28 


NE 


» 


Sa) UD) 50a; 134 NW 60 (a failure of © 
the mortgagee to record the mort- © 


gage after a demand by the mort- 
gagor that it should be recorded). 
Sects Ghee v. Simonson, 74 N. 


1 

41. Marshall v. Davies, 78 N. Y. 

414, 58 HowPr 231 [rev 16 Hun 606]. 
“The actual relation of debtor and 

creditor between the mortgagor and 

mortgagee cannot be destroyed by 

any act ‘of the mortgagor alone, 


where the mortgage is given to se- 


cure the bond of the mortgagor. 
The courts have’ gone no further than 
to hold that, in cases like the pres- 
ent, the relation of creditor and prin- 
cipal debtor is so far affected that 
the mortgagee is bound, after no- 
tice of the equitable rights of the 
mortgagor as between himself and 
his vendee, to respect them, and do 
no act to their prejudice.’ Marshall 
v. Davies, 78 N. Y. 414, 421, 58 How 
Pr 231; 

[a] Delay in: foreclosing. — A 
mortgagee’s failure to foreclose un- 
til long after the date of maturity, 
the land in the meantime becoming 
encumbered by taxes and assess- 
ments, does not release the mort- 
gagor from liability. for the defi- 
ciency, he having sold and conveyed 
the mortgaged premises to another, 
where it appears that the mortgagor 
was in possession of the land and 
gave no notice to the mortgagee of 
its conveyance to another and made 
no request to the mortgagee to fore- 
close. Marshall v. Davies, 78 N. Y. 
414, 58 HowPr 231 [rev 16 Hun 606]. 

42. McCuaig v. Barber, 29 Can. S. 
C. 126 [rev 24 Ont. A. 492). 

{a] Limiting grantee’s Mability.— 


For later cases, developments and changes in the law See cumulative Annotations, same title, page and note number. 


sy 


§§ 784-186] 


duties of the mortgagee with reference to the pro- 
ceeds of the insurance on the property, and their 
application, are the same as they would have been 
with reference to the property itself.4° 

[§ 785] (3) Duty of Mortgagee To Foreclose. 
jurisdictions obligating the mortgagee to respect the 
mortgagor’s rights against the grantee, the failure 
of the mortgagee to foreclose the mortgage at ma- 
turity when called upon by the mortgagor to do so 
operates as a discharge of the mortgagor,** unless he 
has acquiesced in the delay,*® or unless by the terms 
of the mortgage foreclosure is optional with the 
In jurisdictions following the con- 
trary rule, the mortgagor is not discharged.*7 

[§ 786] (4) Effect of Extension of Time of Pay- 
In jurisdictions where it is held that a 
transfer of mortgaged premises to one assuming 
payment of the mortgage debt either places the 


mortgagee.*® 


ment.*® 


An assignment to the mortgagee by 
the grantee of his rights of action 
against subsequent grantees on their 
assumption agreements and the 
mortgagee’s agreement, in consider- 
ation therefor, not to make any claim 
against the grantee until he had ex- 
hausted his remedies against the 
subsequent grantees and against 
the land, operates as a discharge of 
the mortgagor from liability un- 
der the mortgage. McCuaig v. Bar- 
per, 29 Can. S. C. 126 [rev 24 Ont. A. 
492] 


43. Lichtstern v. Forehand, 181 
Wis. 216, 194 NW 421 (holding that 
the mortgagee cannot apply the pro- 
ceeds to the satisfaction of the 
mortgage indebtedness before such 
indebtedness has become due, but 
must hold them in trust for appli- 
cation at the proper time). 

44. Osborne v. Heyward, 40 App. 
Div. 278; 5% NYS 5425 Russell vs 
Weinberg, 4 AbbNCas (N. Y.) 139, 53 
HowPr 468. Compare McCrery v. 
Nivin, (Del. Ch.) 67 A 452 (waste or 
delay in foreclosing by the mortga- 
gees, when not requested to by the 
mortgagor, is no release of the mort- 


gage). 

45. Clark v. Smallwood, 156 Fed. 
409. 

46. Cohn v. Spitzer, 145 App. Div. 


104, 129 NYS 104 [aff 207 N. Y. 
101 NE 1098]. 

' [a] Failure to pay installments. 
—Under a clause in a mortgage Se- 
curing an indebtedness payable in 
installments, giving to the mortga- 
gee a right tO insist on foreclosure 
upon failure to pay any installment 
when due, the exercise of such right 
is optional with the mortgagee, and 
he is not required upon request of 
the mortgagor to foreclose 
default in payment of an _ install- 
ment under ‘penalty of losing his 
remedy against the mortgagor. Cohn 
v. Spitzer, 145 App. Div. 104, 129 
NYS 104 [aff 207 N. Y¥. 738, 101 NE 
1098]. 

ay Fish v. Glover, 154 Ill. 86, 39 
NE 1081; Lichtstern v. Forehand, 181 
Wis. 216, 194 NW 421. 

48. Extension of time to grantee 
of land subject to mortgage see 
supra § 761. 

49. See supra § 784. 

50, U:-S:.—Union Mut. L. Ins. Co. 
v. Hanford, 143 U. S. 187, 12 SCt 437, 
36 L. ed. 118 [aff 27 Fed. 588]. : 

Cal.—Herd v. Tuohy, 133.’Cal.: 55, 
65 P 139. See Hibernia Sav., etc., 
Soc. v. Dickinson, 167 Cal. 616, 140 P 
265 (holding that the defense must 
be affirmatively alleged). 

Colo.—Smith y. Davis, 67 Colo. 128, 
186 P 519. 

Kan.—Fisher v. Spillman, 85 Kan. 
662, 118° P65. 


738, 


Md.—George v. Andrews, 60 Md. 
26, 45 AmR 706. 
Mass.—Codman vv. Deland, 231 


Mass. 344, 121 NE 14; Franklin Sav. 
Bank v. Cochrane, 182° Mass. 586, 66 
NE 200, 61 LRA 760. 


upon | 
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In 


spect his rights 


granted, 


99 (following the authorities that 
hold that an extension releases the 
mortgagor, although it also appears 
that the mortgagee had notice of 
and ratified the assumption, and the 
decision might have been placed on 
that ground), 

Mo.—Pratt v. Conway, 148 Mo. 291, 
49 SW 1028, 71 AmSR 602; Nelson 
v. Brown, 140 Mo. 580, 41 SW _ 960, 
62 AmSR 755; Senath Citizens’ Bank 
Re pe RRBs: 178 Mo. A. 664, 161 SW 


Nebr.—Merriam vy. Miles, 54 Nebr. 
566, 74 NW 861, 69 AmSR 731. 

N. ‘Y.—Paine v. Jones, 76 N. Y. 274; 
Calvo.-v... Davies; 73°(N JY. 1211, 629 
AmR 130; Union Bank vy. Rubinstein, 
160 App. Div. 919, 145 NYS 1 [aff 
216 N. Y. 766, 111 NE 1101]; Wins- 
low v. Stoothoff, 104 App. Div. 28, 
93° NYS 335; Germania “LL. Ins! Co: 
v. Casey, 98 App. Div. 88, 90 NYS 
418 [aff 184 N. Y. 554, 76 NE 1095]; 
New York L. Ins. Co. v. Casey, 81 
App. Div. 92, 81 NYS 1 [rev on other 
grounds 178 N. Y. 381, 70 NE 916]; 
Matter of Piza, 5 App. Div. 181, 38 
NYS 540; Fish v. Hayward, 28 Hun 
456 [aff 938 N. Y. 646]; Jester Ms 
Sterling, 442b.i bum > 34457) Calvo, ay. 
Davies, 8 Hun 222 [aff 73 N. Y. 211, 
29 AmR 130]; Barden: v. Sworts, 112 
Misc. 384, 183 NYS 184; Merrill v. 
Reiners, 14 Misc. 5838, 36 NYS 634. 
See Meuser v. Kirschbaum, 84 Misc. 
259, 145 NYS 677 [overr 'Feigen- 
baum v. Hizsnay, 187 App. Div. 126, 


175 NYS 223 on a point of pleading, 


only] (holding, following the New 
York rule, that there was a release 
pro tanto where the grantee takes 
subject to mortgage, but a release 
in toto where the grantee assumes 


the mortgage). Contra Meyer v. 
id ete LO EL 16 Gte Pacts 7. Scena Ye 
oO 


Okl.—Sawyer v. Bahnsen, 102 Ok1. 
41, 226 P 344. 

S. D.—Iowa L. & T. Co. v. Schnose, 
19 S. D. 248, 103 NW 22, 9 AnnCas 
255; Miller v. Kennedy, 12 S. D. 478, 
81 ‘NW 906; Dillaway v. Peterson, 
ATS, 21,057.76: INI 9206 

Tex.—Maier v. Thorman, (Civ. A.) 

Kinney, 15 


234 SW 239. 

Utah.—Schroeder v. 

Utah 462, 49 P 894; Bunnell v. Car- 
ter, 14 Utah 100, 46° P 755. 

51. U. S.—Keller v. Ashford, 133 
U. S: 610; 10 SCt 494, 33. L. ed... 667; 
Shepherd v. May, 115 U. S. 505, 6 SCt 
119, 29 L. ed. 456. See Cucullu v. 
Hernandez, 103 U. S. 105, 26 L. ed. 
322 (release of mortgagor by exten- 
sion granted by mortgagee to grantee 
not raised by the pleadings and so 
the decision rests on other grounds, 
although the point is 'discussed by 
the court). 

Conn.—Boardman v. Larrabee, 51 
Conn. 39 (where, however, there was 
no evidence of a positive contract 
founded upon a good consideration 
to give time to the grantee). 

Ill.—Morganroth vy. Pink, 227 Ill. 
A. 244; Morganroth v. Pink, 216 Ill. 


Miss.—Gilliam v. McLemore, 106 S| A. 158; Seeman v. Mills, 197 TL) gAs 
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mortgagor in the position of a surety or obligates 
the mortgagee to respect his rights against his 
grantee,*? it is held that an extension of the time 
of payment without the knowledge or consent of the 
mortgagor discharges him trom his personal liability 
for the debt.°° In jurisdictions where the mortgagor 
is regarded, after transfer, as a principal debtor and 
where the mortgagee is under no obligation to re- 


against his grantee, he is not re- 


leased under such circumstanees,*? unless the mort- 
gagee has elected to treat the grantee as his prin- 
cipal and the mortgagor as surety.°? In jurisdictions 
where an extension operates as a release, it must be 
in order to have that result, after the 
mortgagee has knowledge of the arrangement be- 
tween the mortgagor and grantee,°® and by a valid 
agreement,°* founded on a sufficient consideration,*® 
and the payment must be extended for a definite 


589. See Johnson vy, Paltzer, 100 Ill. 
A. 171 (where the mortgagor con- 
sented to the extension, and the de- 
cision is placed on that ground). 

lowa.—lowa L. &,T. Co. v. Haller, 
119 Iowa 645, 93 NW 636; Corbett v. 
Waterman, 11 Iowa 86. 

Oh.—Denison University v. Man- 
ning, 65 Oh, St. 138, 61 Ni 706; Tor- 
rey v. Stevenson, 2 OhNPNS 445. 
See Teeters v. Lamborn, 43 Oh, St. 
144, 1 NE 513 (holding that an ex- 
tension will not ‘“‘ipso facto” dis- 
charge the mortgagor from his lia- 
bility to pay the whole or any por- 
tion of the debt, whether or not any 
loss resulted from such extension, 
but intimating that if there had been 
evidence of any loss sustained by 
the mortgagor by reason of the ex- 
tension, the mortgagor would be re- 
leased pro tanto). 

Pa.—Willock’s Est., 58 Pa. Super. 
nee Breeht’ ty.. Bialas, 1:9) Pat, Dist: 


Alta.—Canada lL. Assur. Co. v. 
Young, 65 DomLR 776, [1921] 1 West 


pees O15 
F es C.—Brown vy. Pike 3237 bbe. 
4 

Ont.—Forster vy. Ivey, 2 Ont. L. 


480, 5 BRC 614 [dism app 32 Ont. 
175]. See Canada Trust, etc., Co. v. 
McKenzie, 23 Ont. A. 167 (there be- 
ing nothing in the agreement for 
an extension to impair the right of 
the mortgagor to redeem under the 
terms of the mortgage); Aldous v. 
Hicks, 21 Ont. 95 (holding that there 
was no direct dealing between the 
mortgagee and grantee, by exten- 
sion agreement or otherwise, giving 


the mortgagee a right of action 
against the grantee directly). 
Contra Mathers v. Helliwell, 10 


Grant Ch. 172. 

See Wolfe v. Murphy, 47 App. (D. 
C.) 296 (mo evidence of the mort- 
gagee’s knowledge of the arrange- 
ment between the mortgagor and 
grantee, but the court places its de- 
cision on the federal rule that an 
extension by the mortgagee with 
knowledge of the arrangement does 
not release the mortgagor). 

[a] Discussion of rule. — See 
Wolfe v. Murphy, 47 App. (D. C.) 


296 
Wyatt v. Dufrene, 106 Ill. A. 


53. Norton v. Metropolitan L. Ins, 
Co., 74 Minn. 484, 77 NW 298, 539. 

54. Merritt v. Youmans, 21 App. 
Div. 256, 47 NYS 664. Sée Egbert 
v. McGuire, 316 4 MISC,» 24550 7-3) Nivass 
302 (holding that, where one of two 
trustees under a. mortgage extends 
the time of payment, it does not re- 
lease the mortgagor, who had become 
a surety through the assumption of 
the mortgage by his grantee, as such 
extension is invalid unless acqui- 
esced in by both the trustees). 

55. Robson v. O’Toole, 60 Cal. A. 
710, 214 P 278; Regan v. Williams, 
88 Mo. A. 577; Metropolitan L. Ins. 
Co. y. Stimpson, 28 App. Div, 544, 51 
NYS 226. 
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term.°¢ 
. Interest payments in advance. A payment of in- 
terest in advance by a grantee and acceptance of 
the same by the mortgagee, where the principal 
amount has become due, amounts to an extension and 
will release the mortgagor, in the absence of an 
express reservation by the mortgagee at any time 
to return the surplus of interest or apply the same 
upon the principal and enforce payment of the bal- 
ance.®* But the mere receipt of interest a few days 
in advance is not an extension in the absence of 
agreement, where the intervening days are legal holi- 
days.°§ 4 
Extent of application of rule. The rule that a 
mortgagor is released by the mortgagee’s grant of 
an extension to the grantee has no application where 
the extension was granted by the mortgagee under 
the belief that it had been requested by the mort- 
gagor,°® or where the contract of sale between the 
mortgagor and his grantee provided that the mort- 
gagor should secure an extension from the mort- 
gagee,°° or where the extension agreement is never 
executed or delivered;*! nor does it apply to a sub- 
sequent grantee who assumes payment of the debt 
and who purchases the land from a prior grantee 
with whom an extension agreement had been made 
by the mortgagee,®? or to a mortgagor who cove- 
nanted in his deed to the grantee to pay the mort- 
gage debt,°* and it has only a limited application 
in the case of an extension of the time of payment 
of one or more installments of the mortgage debt, the 
mortgagor not being discharged thereby as to pay- 
ments not yet matured and not included in the ex- 


56. McCrery v. Nivin, Ch.) etc., 
67 A 452. 

57. Germania L. Ins. Co. v. Casey, 
98 App. Div. 88, 90 NYS 418 [aff 184 
INE. uo Nt LOO STs 

58. New York L. Ins. Co. v. Casey, 
DCSieNGe Yoo, Ol eN Ey 9 hom prev Si 
App: Diving 2) Si NY Say: 

59. Corkrell v. Poe, 100 Wash. 625, 
171 P 522) 12 AUR 1524: 

60. Schafer v. Jackson, 155 Iowa 


(Del. Guaranty, 


his grantor’s 
ing that, 
and then offers 


gage debt 
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Co. v. Bushnell, 
Tenn, 681, 228 SW 699, 12 ALR 1512 
(liability of the grantee on 
sumption agreement 
liability); 
Bryant, 118 Va. 314, 87 SE 588 (hold- 
if the mortgagor 
the property.at the foreclosure sale 
to convey to 
grantee on his payment of the mort- 
in performance of 


y 


tension.®4 

[§ 787] d. Between Mortgagor and Grantee—(1) 
In General. As between the grantor of mortgaged 
premises and a grantee who assumes the mortgage, 
personal liability for the mortgage debt is trans- 
ferred from the former to the latter,°° and the 
grantee may discharge the mortgage according to 
the agreement without incurring liability to the 
mortgagor because of the fact that he pays more 
than the mortgagor might have been compelled to 
pay.°* If the mortgagor has not yet conveyed the 
property but is merely under contract to do so, the 
grantee agreeing to pay the mortgage, which is then 
past due, and being let into possession, he may re- 
tuse to execute the conveyance until the mortgage 
debt is paid.*? Or even if his grantee has recon- 
veyed to him, he is still entitled to payment of the 
mortgage debt by his grantee where the latter re- 
served a life estate and certain other rights in fee, 
the intention of the parties being that he should 
remain liable on his agreement to assume the mort- 
gage.°’ A statute relieving a grantee from further 
lability on his covenant after a conveyance of the 
premises from him to another, unless he expressly 
agrees to a continuing liability,®® has been held to 


have reference only to his liability to the mortgagee, 


and does not operate to relieve him of his hability 
to the mortgagor.’° 

(§ 788] (2) Land as Primary Fund for Payment 
of Debt. As between the parties to a sale of real 
property, the land is the primary fund for the pay- 
ment of a mortgage assumed by the purchaser,’? and 
at the instance of either the mortgagor’? or 


mortgagee’s extension of time of 
payment granted to the grantee); 
Sanderson v. Turner, 73 Okl. 105, 174 
P 763, 2 ALR 347 (holding that, 
where land subject to a mortgage is 
conveyed to another and then by a 
series of conveyances revests in the 
original grantor, each grantee in the 
chain, including the original grantor, 
in turn assuming the payment of 
the mortgage, the original grantor 


143 
his as- 
independent of 
Goode _ v. 
buys in 
the 


his 


108, 185 NW 622. 

61. Bradstreet v. Gill, 22 N. M. 
202, 160 P 354. 

[a] Conditional extension.—W here 
a mortgagee agrees with the grantee 
to extend the time for payment of 
the mortgage debt on condition that 
the grantee furnish additional secu- 
rity, and the agreement is reduced 
to writing and placed in the custody 
of_a third person with instructions 
to deliver to the grantee upon per- 
formance of the condition precedent, 
and the grantee fails to perform 
such condition, the extension agree- 
ment remains unexecuted, and the 
mortgagor is not released from his 
liability to the mortgagee. Brad- 
street v. Gill, 22 N. M. 202, 160 P 
354. 

188 Mo. 


62. Higgins v. Evans, 


627, 87 SW 973 (holding that, if, 
after such extension granted to 
the grantee, he makes a convey- 


ance to another who assumes the 
mortgage debt without knowledge of 
the extension agreement, the latter 
becomes the principal debtor and 
liable for the mortgage debt ac- 
cording to its original terms, un- 


affected by the extension agree- 
ment). 
63. Corkrell v. Poe, 100 Wash. 625, 


171 P 522, 12 ALR 1524. 
64. Cohn v. Spitzer, 145 App. Div. 


104, 129 NYS 104 [aff 207 N. Y. 738, 
101 NE 1098]. 

65. People’s Sav. Bank, etc., 
Assoc. v2. Collins;) “27 Conny “42. 
Huebsch v. Scheel, 81 Ill. 281; In re 
Ervin, 21 Pa. Co. 281; Helmholz v. 
Everingham, 24 Wis. 266. See Title 


assumption agreement, the latter is 
not prejudiced and has no ground 
for complaint). 
66. Butler v. Creager, 2 Oh, Cir. 
Ct. 542, 1 Oh. Cir. Dec. 632 
[a] Usury.—Where the purchaser 
assumes the payment of the mort- 
gage debt including interest at the 
stipulated rate, without knowledge 
that it is usurious, the mortgagor 
cannot claim that he should have 
paid only the legal rate to the mort- 
gagee, and the excess to the mort- 
gagor, nor is he entitled to a vend- 
or’s lien on the land for the payment 
of such excess. Butler v. Creager, 
2--Oh, Cir, Ct, 642, 1° Oh. Cir. Dec: 
Hatcher 


632. 

67. 48 Okl. 
16s, LO) ee 182% 

68. Ingram v. Ingram, 172 Ill. 287, 
50 NE 198. 

69. See infra § 814. 

70. Yeager v. Jeannette Land Co., 
70 Pa. Super. 417; Greenspan v. Mar- 
golis, 70 Pa. Super. Bilin 


v. Kinkaid, 


71. Gregory v. Ar ms, 48 Ind. A. 
562, 96 NE 196; Wilbur v. Warren, 
104 N. Y¥. 192, 10 NB 263; Slauson 


v. Watkins, 86 N. Y. 597 [aff 44 N. 
Y. Super. 73 (rev 2 AbbNCas 366)]; 
RuUSselipav., Deastors iin Ni any seal vals mee 
AmD 409; Bonhoff v. Wiehorst, 
Mise. 466, 108 NYS 444; Halsey v. 
Reed, 9 Paige (N. Y.) 446; Cumber- 
land v. Codrington, 3 Johns. Ch. (N. 
Y.) 229, 8 AmD 492: Scott v. Nor- 


ris, 62 Okl. 292, 162 P 1085; In re 
Tritten, 238 Pa. 555, 86 A 461. See 
Calvo -v. Davies, 43> NY Ye) 2h 29 


AmR 130 [aff 8 Hun 222] (mortgagor 
discharged from liability by the 


cannot recover from his grantee on 
his assumption agreement). 

[a] After death of the grantee.— 
(1) Where a grantee of land subject 
to mortgage has covenanted to pay 
the mortgage debt, a person to whom 


[§§ 786-788 


® 


he has conveyed the premises in con- | 


sideration of love and affection can- 
not claim to have the mortgage paid 
out of the personal estate of the in- 
testate in exoneration of the land. 
Wilbur v, Warren, 104 N. Y. 192, 10 
NE 2638. (2) Where the grantee of 
land subject to a mortgage assumes 
its payment and pays a part of the 
debt and then dies intestate, the land 
is the primary fund to be resorted 
to for payment of the residue, and 
the heir cannot throw the charge 
upon the personal representative. 
Cumberland v. Codrington, 3 Johns. 
Chy een... VY.) 97229,.98 cA bee 92 Gay 
The mortgagee has no standing as a 
creditor to Share in the estate of the 
deceased grantee, who had assumed 
the payment of the mortgage, until 
he has sought his remedy against 


the land. In re Tritten, 238 Pa. 555, 
86 A 461. 
72. Comstock v. Drohan, 71 N. Y. 


9, 13; Scott v. Norris, 62 OKl. 292, 162 
P 1085. 

“As against the defendant [gran- 
tee] the plaintiff [mortgagor] was 
entitled to have it so applied be- 
fore being called upon to respond 
to his liability as her surety, so 
that he might not be compelled to 
advance more than the deficiency 
which should arise on a sale of the 
mortgaged .premises.” Comstock v. 
Drohan, supra. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


~ §§ 788-789] 


grantee 7 it must be so applied. Nor can the mort- 
gagor enforce the assumption agreement against the 
grantee until it has been so applied. is 
from this that the agreement operates as a covenant 
by the grantee to save harmless his grantor from any 
deficiency judgment which may arise upon the fore- 
closure of the mortgage assumed,’® and where the 
grantor was not personally liable for the payment of 
the mortgage, the grantee is not liable for a de- 


ficiency.”® 


[§ 789] (3) Status as Principal and Surety. As 
between each other with relation to the mortgage 
debt, the purchaser of mortgaged land who assumes 


73. Huntley v. Re Voir, 66 Hun 
291, 20 NYS 920. 

[al Assignment of mortgage after 
payment.—If the grantee, who has 
assumed the payment of the mort- 
gage debt, pays it in the first in- 
Stance out of his personal funds, 
he is entitled to an assignment of 
the mortgage and to reimbursement 
out of the land, although foreclo- 
sure would cut off the lien of a sub- 
sequent judgment creditor of the 
mortgagor. Huntley v. Re Voir, 66 
Hun 291, 20 NYS 920. 

74. Coffin v. Lockhart, 60 Hun 178, 
14 NYS 719. 

Enforcement of assumption agree- 
ment see infra §§ 790-795. 

75. See cases supra note 71. 

76. Deficiency judgment against 
grantee see infra § 810. 

77. U. S—vUnion Mut. L. Ins. Co. 
v. Hanford, 27 Fed. 588 [aff 143 U. 8. 
US87,. 12 SCt 437,36 L. ed. 118]. See 
Santa Cruz v. Wykes, 202 Fed, 357, 
120 CCA 485 (holding that the as- 
sumption of the payment of bonds 
of a waterworks corporation, secured 
by mortgage on the works, by a city 
on its purchase of the waterworks, 
made the bonds a municipal debt, to 
be so considered in determining 
whether the city had exceeded its 
debt limit by the purchase), 

Cal.—Beach v. Waite, 21 Cal, A. 
304, 131 P 880. See McCarthy v. 
Kurkjian, 65 Cal. A. 569, 224 P 1016 
(holding that a second mortgagee, 
claiming through the grantee and 
having no greater rights than the 
grantee, cannot claim a right on pay- 
ment of the first mortgage to be 
subrogated to the rights of the first 
mortgagee with respect to certain 
bonds pledged by the mortgagor as 
additional security for the debt); 
Sherwood v. Lowell, 34 Cal. A. 365, 
167 P 554 (holding that, where the 
Statute restricts the mortgagee to 
the remedy by foreclosure in which 
the mortgagor’s liability is contin- 
gent on there being a deficiency after 
Sale, the grantee’S assumption is 
merely a contract to indemnify the 
mortgagor). 

Colo.—Smith v. Davis, 67 Colo. 128, 
186 P 519: 

Conn.—Chapman v. Beardsley, 31 
Conn? 115, 

Tll_—Scholten vy. Barber, 217 Ill. 
148, 75 NE 460; Gandy v. Coleman, 
196, Til. 189, 68 NE 625: Blage v. 
Geltmacher, 98 Ill. 293; Cory v. Pul- 
len, 204 Ill. A. 590; Bascom v. Fox, 
167 Ill. A. 1; Murray v. Emery, 85 
Til; A. 348 [aff 187 Ill. 408, 58 NE 
327]; Harts v. Emery, 84 Ill. A. 317 
[aff 184 Il. 560, 56 NE 865]; Kinney 
v. Wells, 59 Ill. A. 271. 

Ind.—Oglebay v. Todd, 166 Ind. 
250, 76 NE 238; Ellis v. Johnson, 
96 Ind. 377; Josselyn v. Edwards, 
57 Ind. 212; Fleming v. Reed, 20 Ind. 
A. 462, 49 NE 1087. 

Iowa.—Boice v. Coffeen, 158 Iowa 
705, 1388 NW 857; Bryson v. Close, 
60 Towa 3857, 14 NW 350; Corbett v. 
Waterman, 11 Iowa 86. See Davis: v. 
Davis, 185 Iowa 179, 169 NW 129 
(divorce decree awarding husband's 
interest in mortgaged land to his 
wife makes her the principal and 
him the surety, on the mortgage 
notes). 
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It results 


cipal debtor, 


debt.7° 


Kan.—Union Stove, ete., Works v. 
Caswell, 48 Kan, 689, 29 P 1072, 16 
LRA 85. 

Md.—Warner v. Williams, 93 Md. 
517, 49 A 559; George v. Andrews, 
60 Md. 26, 45 AmR 706. 

Mass.—North End Sav. Bank v. 
Snow, 197 Mass. 339, 83 NE 1099, 125 
AmSR 368; Rice v. Sanders,’ 152 
Mass. 108, 24 NE 1079, 23 AmSR 804, 


8 LRA 315. 
v. Geiser Mfg. Co., 


Minn.—Heidahl 
112 Minn. 319, 127 NW 1050, 140 
185 Mo. 


AmSR 493. 

Mo.—Regan v. Williams, 
620, 84 SW 959, 105 AmSR 600; Nel- 
son v. Brown, 140 Mo. 580, 41 SW 


960, 62 AmSR 755; Orrick v. Dur- 
ham, 79 Mo. 174; Fitzgerald  v. 
Barker, 70 Mo. 685; Heim v. Vogel, 


69 Mo. 529; Hildrith v. Walker, (A.) 
187 SW 608; Senath Citizens’ Bank 
v. Douglass, 178 Mo. A. 664, 161 SW 
601; Wonderly v. Giessler, 118 Mo. 
A. 708, 93 SW 1130; Citizens’ State 
Bank v. Pettit, 85 Mo. A. 499; Ameri- 


can Nat. Bank v. Klock, 58 Mo, A. 
335; Wayman v. Jones, 58 Mo. A. 
218. alSee Priddy v. Miners’, etc., 


Bank, 132 Mo. A. 279, 111 SW 865 
(holding that the grantee is not lia- 
ble to the mortgagee after the mort- 
gage debt has been paid in full from 
some other source). 

Nebr.—Merriam v. Miles, 54 Nebr. 
566, 74 NW 861, 69 AmSR 731; Stover 
ea 34 Nebr. 465, 51 NW 
0 


N. J.—Holland Reformed School 
Soc. v. De Lazier, 84 N. J, Eq. 442, 
93 A 199; Cubberly v. Yager, 42 N. J. 
Eq. 289, 11 A 113; Newark Firemen’s 
InssCo. W.. Walkinsony.35..N ao, .50- 
160; Huyler v. Atwood, 28 N. J. Ea. 
275; Cromwell v. St. Barnabas Hos- 
pital, "27 N. “J. Eq: 650; Huyler’ v. 
Atwood, 26 N. J. Eq. 504 [aff 28 N. J. 
Eq. 275]; Klapworth v. Dressler, 13 
N. J. Haq. 62, 78 AmD 69; Tichenor 
v. Dodd, 4 N. J. Eq. 454. 

N. Y.—New York L. Ins. Co. v. 
CASCY, UTS pINe sXe SOL 00 INE OL6s 
Painrehild “ve lynch, “99 N= ¥r-359; 
2 NE 20; Murray v. Marshall, 94 N. 
Y. 611; Paine v. Jones, 76 N. Y. 274 
[aff 14 Hun 577]; Calvo v. Davies, 
G32 LY. cots 229) Anni: 130 Laff ts 
Hun 222]; Germania L. In Co 
Casey, 98 App. Div. 88, 90 NYS “418 
[afl 184 Nie Yobo4 76 NB 1095); 
Laird v. Wittkowski, 67 App. Div. 
476, 73 NYS 1115; Howard v. Rob- 
bins, 67 App. Div. 245,73 NYS? 172 
[aff 170 N. Y. 498, 638 NE 530]; Wy- 
song v. Meyer, 58 App. Div. 422, 69 
NYS 286; Hyde v. Miller, 45 App. 
Div. 396, 60 NYS 974 [aff 168 N. Y. 
590, 60 NE 1113]; Binghamton Sav. 
Bank v. Binghamton Trust Co., 85 
Hun 75, 32 NYS 657; Calvo v. Davies, 
8 Hun 222" [aft 73) No OY. 211,° 29 AmR 
130]; Johnson v. Zink, 52 Barb. 396 
faff? 51 N.> ¥. s833)s"Cornell ve Pres- 
cott, 2 Barb. 16; Perkins v. Squier, 
1 Thomps. & C. 620; Mills v. Wat- 
son, 31 N. Y. Super. "374; Ranney v. 
McMullen, 5 AbbNCas 246; Wales v. 
Sherwood, 52 HowPr 413; Torrey v. 
Orleans Bank, 9 Paige 649 faff- 7 
Hill 260]; Blyer v. Monholland, 2 
Sandé; (Chi .40ss Marsh. ‘Vv. | Pilke, 1 
Sandf. Ch. 210 faff 10 Paige 595). 
See Matter of Browne, 35 Misc. 362, 
71 NYS 10384 (holding that a grantee 


(41 'C.o.] 737 


and agrees to pay the debt becomes the principal 
debtor and the mortgagor or grantor is in the posi- 
tion of a surety.” 
ever, where the purchaser pays the full price for 
the land and assumes a mortgage upon an inde- 
pendent consideration,’® or where he, on paying full 
value and receiving a conveyance with full covenants 
of warranty, releases such covenants, the mere fact 
of such release not constituting the grantee the prin- 
in the absence of evidence showing 
what the consideration therefor was, or showing ex- 
pressly that the grantee assumed the mortgage 
The grantee being the principal debtor as 


The rule does not apply, how- 


who assumes the mortgage and on 
foreclosure pays the deficiency judg- 
ment cannot enforce it as against 
the estate of the mortgagor). 

N. C.—Woodcock .v. Bostic, 118 N. 
C. 822, 24 SE 362. 


Oh.—-Poe v. Dixon, 60 Oh. St. 124, 
54 NE 86, 71 AmSR 713. 
Okl.—Scott v. Norris, 62 Okl, 292, 


162 P 1085. 

Pa.—Cook v. Berry, 193 Pa. 377, 44 
Agile 

S. C.—Latimer v. Latimer, 38 S. C. 
Shoe 16 SE 995. 

sg. D.—Hampe v. Manke, 28 S. D. 
501, 1384 NW 60. 

Tenn.—Merrimon v. Parkey, 136 
Tenn. 645,°191 SW 327. 

Tex.—Maier v. Thorman, (Civ. A.) 
234 SW 239; Merchants’ Ins. Co. Vv. 
Story, .13, Dexa Ciy. Ay laa 355 SW 
68. 

Vt.—Bishop v. Day, 13 Vt. 81, 37 
AmD 582 

Va.—Moore -v. Triplett, 96 Va. 603, 
32 SE 50, 70 AmSR 882; Francisco 
Ve shelton, S50 Vaz 009,53) SS iealowss 
Willard v. Worsham, 76 Va, 392. 

Wash.—Insley v. Webb, 122 Wash. 
98, 209 P 1093, 41 ALR 274. See 
Binford First State Bank v. Arneson, 
109 Wash. 346, 186 P 889 (holding 
that a bank which assumed a mort- 
gage was the principal debtor with 
respect to the principal and unpaid 
interest coupons, and that the cash- 
ier who had previtusly paid the cou- 
pons out of the bank’s funds was not 


Hee adored liable therefor to the 

ank 

ane Va.—Curry v. Hale, 15 W. Va. 
Wis.—Palmeter v. Carey, 63 Wis, 


426, 21 NW 793, 23 NW 586. 

Can.—Maloriey v. Campbell, 28 Can. 
S. C. 228 [dism app 24 Ont. A. 224]; 
Joice v. Duffy, 5 CanLJ 141. 

Ont.—Trusts Corp. v. Hood, 27 
Ont. 135; Campbell v. Robinson, 27 
Grant ‘Ch; 6345 Irvine wv. Boyds 15 
Grant Ch. 157; Mathers v. Helliwell, 
Os Grant. Ch, widen See Smith v. 
Pears, 24 Ont. A. 82 (holding that, 
where the covenant by the pur- 
chaser is in express terms to in- 
demnify his vendor, he has satisfied 
his liability as soon as he obtains 
a release from the only person who 
could in any way damnify the 
vendor). 

See Willard v. Wood, 1 App. (D. 
Cl) 44 Latt 1645 Ui Si 5 O25 aie IS CE 
176, 41 L. ed. 531] (holding that the 
mortgagee is entitled to all securi- 
ties for the payment of the debt 
which the surety may hold for his 
indemnity and may therefore sue 
the grantee directly, subject, how- 
ever, to any equities existing between 
the mortgagor and the grantee); 
Gray v. Gilliam, 166 Ky. 194, 179 SW 
22 (the allowance of a_ personal 
judgment against the assumptor is 
held not erroneous). 

78. Citizens’ State Bank v. Pettit, 
85 Mo. A, 499. 

79. Murray v. Fox, 104°N. Y. 382, 
10 NE 864 [aff 39 Hun 108] (holding 
that a grantee under a conveyance 
with full covenants is entitled after 
payment of the mortgage on the land 
to be reimbursed by the mortgagor, 
even though the grantee had released 
the grantor from his covenants). 
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between himself and the mortgagor, he is not en- 
titled to a decree compelling the mortgagor to pay 
the debt in the first instance,®° even though the 
deed provides that the portion of the consideration 
necessary to discharge the mortgage shall be with- 
held by the grantee until the mortgage debt is paid.*4 

[§ 790] (4) Enforcement of Assumption Agree- 
ment °*—(a) In General. The right to various reme- 
dies which will be hereinafter considered ** accrues 
to the mortgagor for the enforcement of the gran- 
tee’s agreement to assume and pay the mortgage in- 
debtedness, and in the absence of a statute making 
it so, no one of such remedies is necessarily exclu- 
sive. Hence, a mortgagor prevented by the stat- 
ute of limitations from following one remedy may 
recover from the grantee in another form of remedy 
not barred by the statute.®® 

[§ 791] (b) Nature and Form of Remedy—aa. Ac- 
tion for Damages—(aa) Before Payment by Mort- 
gagor. Under the view that a cause of action ac- 
erues at once upon a breach of the grantee’s agree- 
ment,®° a mortgagor, it has been held, may recover 
from his grantee in an action of damages for breach 
of the assumption agreement, even though he has not 
himself paid the mortgage debt.*7 The agreement, 
for breach of which the action lies, may be implied,®® 
or it may be contained in the contract of sale rather 
than in the deed,®® and, through the terms of the 
mortgage assumed, it may involve other lands than 
those conveyed by the deed.®° The assumption agree- 
ment may be severable in its terms, in which case 
an action lies for separate breaches.*? 

Breach. An action for damages will not lie until 
there has been a breach of the agreement according 
to its terms.°? A failure of the grantee to pay any 
installment of principal or interest when due consti- 
tutes a breach of the assumption agreement, where 
it so provides, for which an immediate action les 
without waiting until the mortgage note matures and 
without any precedent payment by the mortgagor.%% 

80. Hildrith vy. Walker, (Mo, A.) 
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Implied assumption agreements see 
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[§ 792] (bb) After Payment or Loss by Mort- 
gagor.°* A mortgagor who has paid the mortgage,®° 
or who, through foreclosure, has lost land retained 
by him and subject to the same mortgage as that cov- 
ering the land conveyed to his grantee,®® may recover 
against his grantee who has assumed its payment in 
an action of damages brought on the assumption 
agreement. Nor is his recovery in this form of ac- 
tion affected by his having taken an assignment of 
the mortgage from the mortgagee when he paid the 
debt.°7 Such an action lies on a parol assumption 
made separately from the deed,®* and: notwithstand- 
ing recitals therein declaring that the grantee takes 
subject to the mortgage,®® but, in such case it must 
be brought within the time prescribed by the statute 
of limitations relating to contracts not in writing. 
The payment must be made by the mortgagor under 
legal compulsion,? a payment on settlement of the 
mortgagee’s claim for a deficiency not being re- 
garded as voluntary, where it appears that the land 
available for payment of the debt 1s clearly inade- 
quate and where the settlement made is obviously to 
the advantage of the person ultimately liable for the 
deficiency.? Nor will the payment be considered vol- 
untary where made after an extension of time 
granted to the grantee by the mortgagee not based 
upon a legal consideration and therefore not op- 
erating to release the grantor from his lability to 
pay the deficiency judgment.* The burden is on 
the mortgagor to show the value of land retained by 
him and lost through foreclosure of the mortgage 
assumed by the grantee,> and he cannot recover in 
the absence of evidence on this point.® 

[§ 793] bb. Action To Recover Payment—(aa) At 
Law. A mortgagor who has been compelled to pay 
the mortgage debt, or a deficiency judgment, may 
recover in an action at law for money paid against 
the grantee who has assumed its payment either in 
express terms‘ or who has assumed it by implica- 


upon the grantee’s assumption agree- 
ment where some of the heirs were 


187 SW 608. 

81. Hildrith v. Walker, supra. 

82. Rights of mortgagor against a 
grantee who bitrased Ml cd to mort- 
gage see supra § 7 

83. See infra §§ re 795. 

84. Graham v. Durnbaugh, 44 Cal, 
A: 482, 186 P 798; Lappen v. Gill, 129 


ia 349; Canavan y. Meek, 2 Ont. 
636. 
{a] After payment by mortgagor. 


—(1) The mortgagor after paying 
the debt and taking an assignment 
of the mortgage may bring an action 
for damages against his grantee and 
is not restricted to foreclosure of 
the mortgage. Canavan vy. Meek, 2 
Ont. 636. (2) The mortgagor after 
paying the debt and taking an assign- 
ment of the mortgage may bring an 
action to recover the payment and 
is not restricted to foreclosure of 
the mortgage. Lappen v. Gill, 129 
Mass. 349. (3) A mortgagor’s right, 
after paying the deficiency judgment, 
to maintain an action under a statute 
relating to sureties generally, is not 
affected by the existence of other 
statutory remedies relating specifi- 
cally to the foreclosure of mortgages. 
Graham v. Durnbaugh, 44 Cal. A. 
482, 186 P 798. 

85. Graham v. Durnbaugh, supra. 

86. Accrual of action before pay- 
ment by mortgagor see infra § 802. 

Measure of damages see infra 
§ 804. 

87. See cases infra this section. 

88. Glenn v. Scott, 2 Terr, L. 339 
(action under the statute on an im- 
plied covenant to pay the mortgage 
debt). 


supra §§ 769, 770. 


89. McSorley v. Mamaux, 29 Pa. 
Dist. 672. 
Separate assumption agreements 


see Supra § 768. 

90. See infra § 792. 

91. Peterson y. ‘Abbe, 
467, 125 NE 611. 

[a] Assumption of several mort- 
gages.— Where the grantee of land by 
the terms of the deed expressly as- 
Sumes and agrees to pay first and 
second mortgages and to hold the 
grantor harmless’ therefrom, the 
agreement by its terms is severable, 
and an action lies for separate 
breaches, as breach by the grantee in 
failing to relieve the grantor from 
personal liability on the second mort- 


234 Mass. 


gage note. Peterson v,. Abbe, 234 
Mass. 467, 125 NE 611. 

92. Dawson v. Grote, 222 Mass. 
240, 110 NE 270. 


[a] At end of extended term.— 
If, under the terms of the mortgage, 
the mortgagor is entitled to an ex- 
tension for a fixed period beyond the 
date of maturity of the note, and an 
extension is granted within those 
terms, the mortgagor cannot. recover 
from the grantee until the end of 
the extended term. Dawson yv. Grote, 
222 Mass, 240, 110 NE 270. 

93. Waltén v. Ruggles, 180 Mass. 
24, 61 NE 267. 

§ 4g Measure of damages see infra 


95. Weems v. George, 13 U. S. 190, 
14 L. ed, 108 (holding that the circuit 
court of the United States had juris- 
diction of an action for damages 
brought by the heirs of the mortgagor 


aliens); Hoffman v. Loudon, 96 Mo. 
A. 184, 70 SW 162. 


96. See infra § 839. 
97. See supra § 709. 
98. Taintor v. Hemmingway, 18 


Hun 458 [aff 88 N. Y. 610). 

Form and sufficiency of ee 
agreement see supra § 766 

99. Taintor v. Hemmingway, 18 
Hun 458 [aff 83 N. Y. 610 mem]. 

1. Thompson v. Cheeseman, 15 
Utah 43, 48 P 477. 


2 See infra § 803. 

3. Lewis v. Hornback, (Ariz.) 237 
P 952. 

4 Robson v. O’Toole, 60 Cal. A. 
710, 214 P 278. 


5. Folken v. Hahn, 114 Iowa 178, 
86 NW 258. 

6 Folken v. Hahn, supra. See 
Pearson v. Ford, 1 Kan. A. 580, 42 P 
257 (holding that there could be no 
recovery in the absence of evidence 
of the real consideration for a con- 
veyance by the mortgagor of the land 
retained, where it is held that the 
amount of such consideration rather 
than the value of the land is the 
meen of damages). 

7. Ga.—Williams v. Moody, 95 Ga. 
8, 22 SE 30. 

Ind.—Halstead v. La Rue, 177 Ind. 
660, 98 NE 688 (sufficiency of com- 
plaint and evidence). 

Mass.—Lappen v. Gill, 129 Mass. 
349; Pike v. Brown, 7 Cush. 133. 

N. Y.—Comstock v. Drohan, 71 N. 
We Ofafis Fu ve eue 

Oh.—Poe v. Dixon, 60 Oh. St. 124, 
54 NE 86, 71 AmSR 7133 : 

Pa.—White v. Dempster, 256 Pa. 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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tion,’ in the absence of a contrary express agree- 
ment between the parties.® The payment must be 
a real and not a pretended payment.!° The mort- 
gagor’s recovery in this form of action is not 
affected by his having taken an assignment of the 
mortgage from the mortgagee when he paid the 
debt," or by the fact that the grantee also purchased 
the mortgage where, as grantee, he is owner of only 
a.part of the premises covered by the mortgage,'” or 
by the fact that the mortgagor did not give the 
grantee notice of the foreclosure suit 1? or make a 
demand upon him for reimbursement.'* Nor is his 
right of recovery affected by a statute prohibiting 
proceedings at law without leave of court for the 
recovery of a debt secured by mortgage after entry 
of the foreclosure decree, such statute applying only 
to suits brought by the holder of a mortgage.t® He 
must bring his action within the time prescribed. by 
the statute of limitations applicable to the particu- 
lar form of agreement upon which he sues.1¢ 

[§ 794] (bb) In Equity. Where there is some 
doubt as to the grantee’s obligation to reimburse the 
mortgagor in an action at law under the recitals of 
his deed, but where the facts established clearly in- 
dicate that he is liable in equity, a bill in equity to 
recover the amount paid will lie.*? 


[§ 795] (cc) Under Statute Relating to Sureties . 


Generally. A mortgagor, after paying the deficiency 
judgment, may maintain an action under a statute 
relating to sureties generally and permitting a surety 
to bring an action for reimbursement against his 
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principal,'® nor will his right to recover in this form 
of action be affected by the existence of other stat- 
utory remedies relating specifically to the foreclosure 
of mortgages.1° 

[§ 796] cc. Specific Enforcement of Assumption 
Agreement. The mortgagor may bring a bill in 
equity against the grantee to compel him to perform 
his covenant to pay the mortgage debt,?° and the 
same remedy is available against a transferee of 
land subject to mortgage liable under the statute on 
an implied covenant to pay the mortgage,” but not 
against a subsequent purchaser for value of the land 
who takes it without actual or constructive knowl- 
edge of the assumption agreement.?? Where the 
agreement is construed as a promise to pay and not 
merely a promise to indemnify, he may bring his bill 
for specific performance as soon as the mortgagee 
has made a demand on him for payment,” and be- 
fore any payment by him has been made,?* but not 
until resort has been made to the land and it has 
been found insufficient for the payment of the debt.°> 

Pleading and proof. In a bill for specific perform- 
ance of the assumption agreement by the grantee, the 
mortgagor must allege that the mortgage debt, or 
some part of it, remains unpaid.?® Allegations of 
an agreement by the grantee to pay and to secure 
the discharge of the mortgage on a stated day are 
not proved by evidence that the grantee assumed the 
payment of the debt on that day and that the grantor 
guaranteed the discharge of the mortgage on the 


212, 100 A 751; Burke v. Gummey, 49 
Pad 18% “Kearney v. Tanner, 17 Serg. 
& R. 94, 17 AmD 648; Blatz v. Den- 
niston, 7 Pa. Super. 310. 

8. Brosseau v. Lowy, 209 Ill. 405, 
TONE 900s fiaft. 210 Ti, A. }164.),,.Cthe 
grantee’ s obligation to pay the mort- 
gage is implied from his retention of 
the purchase money ‘for that pur- 
pose); Gooderham vy. Moore, 31 Ont. 
86 (implied obligation under the stat- 
ute). See Higgins v. Ontario Trusts 
Corp., 27 Ont. A. 432, 20 CanLTOcc 
Notes 347 (holding that the mort- 
gagor is under no obiigation to the 
mortgagee to preserve for the latter’s 
benefit his claim against his grantee 
on account of the grantee’s implied 
obligation to pay the mortgage, and 
that his release of his grantee does 
not subject him to liability to the 
mortgagee in damages aS upon a 
devastavit). 

9. O’Donnell v. Neely, 66 Pa. Su- 
per. 351; British Canadian Loan Co. 
v. Tear, 23 Ont. 664; Beatty v. Fitz- 
simmons, 23 Ont, 245. 

[a] “Straw bond.”—The owner of 
land subject to a mortgage of fifteen 
hundred dollars, in carrying out a 
sale of land to N, conveyed to P as 
“straw man’’ who had no financial 
interest in the transaction, ‘under 
and subject to” a first mortgage of 
thirty-five hundred dollars and a sec- 
ond mortgage of fifteen hundred dol- 
lars. On the same day P conveyed to 
N. The second mortgagee foreclosed 
and ae deficiency judgment .was 
secured against the original owner. 
It was held, following Aronson v. 
Heymann, 56 Pa. Super. 501, that the 
words in the agreement, “straw 
bond,’ meant that the straw man’s 
grantee should not be required to 
assume a direct liability to the straw 
man’s grantor. O’Donnell v. Neely, 
66 Pa. Super. 351. 

10. White v. Dempster, 256 Pa. 
Pll WOO) A 51. 

fa] Payment to relatives.—W here 
the owner of land subject to three 
mortgages conveys it to a grantee 
who assumes their payment, and the 
first mortgage is foreclosed and the 
mortgagor pays the other two mort- 
gages which were held by his sisters, 
on an issue as to whether the pay- 


ment by the mortgagor to his sisters 
was a real or pretended payment, he 
can, in the absence of fraud, recover 
from his grantee the amount of such 


payments. White v. Dempster, 256 
Pae212,0100 ArT 51, 

11. See supra § 709 

12. In re Stanhope, 184 Pa. 414, 


39 AR 2 LT. 

13. Comstock v. Drohan, 71 N. Y. 
9 [aff 8 Hun 373]. 

14. Halstead v. La Rue, 177 Ind. 
660, 98 NE 638. 

15. Comstock v. Drohan, 71 N. Y. 
9 [aff 8 Hun 3873]. 

16. Poe v. Dixon, 60 Oh. St. 124, 
54 NE 86, 71 AmSR 713. 

[a] Agreement in a deed poll.— 
The obligation of a grantee under a 
deed poll containing an assumption 
by him of the mortgage debt is not 
an obligation under a written con- 
tract to which a fifteen year statute 
of limitations is applicable, but an 
implied obligation to indemnify the 
mortgagor governed by a six year 
statute of limitations, and an action 
by the mortgagor brought eight years 
after he had paid the deficiency judg- 
ment is barred. Poe v. Dixon, 60 
Oh. St. 124, 54 NE 86, 71 AmSR 713. 

17.. Tichenor v. Dodd; 4.N: J. Eq. 
454. See Torrey v. Orleans, etc., Bank, 
9 Paige (N. Y.) 649 [aff 7 Hill 260] 
(holding that, where the mortgaged 
land had been bought_.in on fore- 
closure sale for less than the mort- 
gage debt by the cashier of a bank 
which, as a subsequent grantee of 
the land, had assumed its payment, 
the sale should be set aside and the 
bank ordered to bid up the property 
at the resale to a figure which would 
exonerate the mortgagor from liabil- 
ity on account of the debt). 

[a] Implied obligation to reim- 
burse.— Where land is taken subject 
to a mortgage, the deed reciting that 
the amount of the mortgage debt is 
computed as part of the consideration 
therefor, the mortgagor, after being 
compelled to pay a deficiency judg- 
ment, may recover in equity from 
the grantee the amount paid, there 
being some doubt as to the grantee’s 
liability at law under the recitals of 
his deed, but the facts admitted in 
his answer clearly establishing his 


liability in equity. Tichenor v. Dodd, 
4.N. J. Eq. 454 

18. Graham v. Durnbaugh, 44 Cal. 
A. 482, 186 P 798 (holding that the 
action under the statute relating to 
reimbursement of sureties generally 
accrues when the disbursement by 
the surety’ is made, and not until 
then does the statute of limitations 
begin to run). 

19. See supra § 790. 

20. Heritage v. Hartlett, 8 Wkly 
NC (Pa.) 26; Joice v. Duffy, 5 CanLJ 
141; Roberts Vv. Rees, 5 <CankJ 744: 
Boyd v. Johnston, 19 Ont, 598. 

21. Noble _ v. ‘Campbell, 21 Man. 
597, 18 WestLR 591. 

22. Harvey v. Brown, 187 N. C. 
362, 121 SE 626. 

[a] Loss of life estate.—The 
owner of mortgaged premises con-, 
veys for a nominal sum in cash to a 
grantee who assumes the payment of 
the mortgage and agrees to give the 
grantor and his wife a joint life es- 
tate in the premises. The mortgage 
is foreclosed and the premises are 
purchased at the foreclosure sale by 
an attorney acting for the grantee 
who later made a conveyance to the 
grantee’s wife. The premises are 
later sold to a purchaser for value 
who had no notice, actual or con- 
structive, of the grantee’s’ assump- 
tion agreement. The wife of the 
mortgagor brings a bill in equity to 
enjoin a sale of the property by the 
bona fide purchaser for value and to. 
have the foreclosure sale and the 
later conveyance set aside on the 
ground of fraud. A nonsuit is granted 
on the ground that defendant’s 
knowledge of'the assumption agree- 
ment, had not been established, the 
court Saying that plaintiff's remedy 
is an action for damages against his 
grantee for breach of the assumption 
agreement. Harvey v. Brown, 187 
N. C. 362, 121 SE 626. 

23. See infra § 802. 

24. Heritage v. Bartlett, 8 Wkly 
NC (Pa.) 26; Joice v. Duffy, 5 CanLJ 
141; Roberts v. Rees, 5 CanLJ 41; 
Boyd v. Johnston, 19 Ont. 598. 

25. Coffin v. Lockhart, 60 Hun 178, 
14 NYS 719. 

26. Stanton v. Kenrick, 135 Ind. 
382, 35 NE 19. 
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record.?” 


[§ 797] dd. Lien or Subrogation.*® The mortgagor 
who pays the debt may take an assignment of the 
mortgage from the mortgagee, or in the absence of a 
formal assignment may be regarded as assignee of 
the mortgage, and, in the absence of fraud, may fore- 
close the same against his grantee,?® joining as party 
defendant the latter’s grantee who also had assumed 
The mortgagor before payment of 
a deficiency, however, is not entitled to a lien on the 


the mortgage.*° 


land.*+ 


[§ 798] ee. Cross Petition between Defendants in 
The mortgagor may enforce 
the assumption agreement of his grantee by cross 
proceedings against him in the foreclosure action 
brought by the mortgagee against them both,*? and, 
in jurisdictions holding the view that the assumption 
agreement is an absolute obligation to pay, the mort- 
gagor is entitled to judgment, even though he has 


Foreclosure Action. 


not paid the mortgage debt.** 


[§ 799] ff. Set-Off in Action by Grantee.** 
mortgagor may enforce the assumption agreement of 
his grantee by a plea in set-off where his damages 
are fixed at a certain and definite sum,*° and where 
his right to an action on the claim has acerued.*® 


27. Woodruff v. Germansky, 233 N. 
Y. 365, 135 NE 601 [aff 184 NYS 958]. 

28. Subrogation of sureties gen- 
erally see Subrogation [37 Cyc 422]. 

29. Cal—Beach v. Waite, 21 Cal. 
A. 304, 131 P 880. 

Conn.—Atwood v. Vincent, 17 Conn. 


575. 

Ill.—Flagg v. Geltmacher, 98 II11. 
293. See Howard v. Burns, 279 Ill. 
256, 116 NE 703 (holding that an- 


other who contributed with the mort- 
gagor toward the payment of the 
mortgagor’s debt, and who with the 
mortgagor took an assignment to 
them jointly of the mortgage, was 
not a volunteer and could foreclose 
against the land in‘the hands of the 
grantee). 
, Ta Baldwin vy. Thompson, 6 La. 
74. 

Me.—Kinnear v. Lowell, 34 Me. 299. 
pon rue ihe v. Sherman, 109 Mass. 

N. J.—Holland Reformed School 
Soc. v.. De Lazier, 84 N. J. Eq. 442, 
Shah vets ALBIS as 

N. Y.—Howard v. Robbins, 170 N. 
Y. 498, 63 NE 530 [aff 67 App. Div. 
245, 73 NYS 172]; Fairchild v. Lynch, 
99 N. Y. 359, 2 NE 20; Schenectady 
Sav. Bank v. Ashton, 205 App. Div. 
781, 200 NYS 245; Cornell v. Pres- 
cott, 2 Barb. 16; Marsh v. Pike, 10 
Paige 595 [aff 1 Sandf. Ch. 210]. See 
Ayers v. Dixon, 78 N. Y. 318 (hold- 
ing that if the mortgagor dies before 
his right of action against the 
grantee accrues, the proper person 
to sue is the ‘mortgagor’s heir, not 
his administrator); Ferris v. Craw- 
ford, 2 Den, 595 (holding that, where 
mortgaged premises in the hands of 
a subsequent grantee ave subject to 
the whole of the mortgage debt, and 
part of it is due to the mortgagor 
because the mortgage has been 
partly paid by him, and in foreclo- 
sure the equities of the parties have 
been so adjusted, the mortgagee, 
complainant, is not authorized, upon 
receiving the amount payable to him, 
to consent to the discontinuance of 
the suit, while the sum payable to 
the mortgagor remains unpaid). 

Okl.—Winans y. Hare, 46 Okl. 741, 
148 P 1052. 

Pa.—Morris vy. Oakford, 9 Pa. 498. 

Wash.—Bollong v. Corman, 125 
Wash. 441, 217 P 27. 

Ont.—Hamilton Provident 
ete., Co. vy. Smith, 17 Ont. 1. 

See Minnesota Loan, etc., Co. v. 
Peteler Car Co., 132 Minn. 277, 156 
NW 255 (holding that a mortgagor, 


Loan, 
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: [§ 800] gg. Action for Purchase Money. Whether 


lies.°7 


The 


entitled to be subrogated to. the 
rights of the mortgagee, may direct 
the assignment of the mortgage to 
a third party, and the latter may 
enforce the mortgage against the 
grantee); Orrick v. Durham, 79 Mo. 
174 (holding that the mortgagor, 
after paying the first mortgage, may 
be subrogated to the rights of the 
mortgagee under the first mortgage 
and may enforce such claim as 
against the same mortgagee, hold- 
ing also a second mortgage on the 
property); Duncan v. Ewing, 3 
Tenn. Ch, 29 (holding that, where 
the principal of the mortgage debt 
and the interest are evidenced by 
separate notes, the assumption by 
the grantee of the payment of the 
principal note does not make him 
liable for the payment of the in- 
terest notes). 

[a] Rule applied.—(1) One who 
has acquired the interest of the 
grantee by levy on execution and 
who has taken title from the mort- 
gagee after foreclosure upon the pay- 
ment of the amount due upon the 
mortgage debt may, where he has 
acquired his interest with full knowl- 
edge of the duty of the grantee to 
pay the mortgage debt, be required 
in equity to hold the mortgage, a 
subsisting mortgage for the in- 
demnity of the mortgagor as surety 


of the grantee who stood as prin-: 


Atwood v. Vincent, 17 
Conn, 575. (2) A joint grantee of 
mortgaged premises who, together 
with the other joint grantee, is li- 
able on a joint assumption of the 
mortgage debt, may, after he has 
paid the entire debt, take an assign- 
ment of the mortgage and foreclose it 
against the codbligor in order to re- 


cipal debtor. 


cover his share of the mortgage 
debt Cornell .v. Prescott, 2 Barb. 
GN Ye 16: 


Assignment of mortgage to mort- 
gagor see supra § 709. 

30. Holland Reformed School Soe. 
v. De Lazier, 84 N. J. Eq. 442, 93 A 
LOO fart 8b NJ. Na. 4977 97 cA 2538nt 

“That a court of equity is the 
only forum in which these various 
riglfts and obligations of the com- 
plainant and of the tiwo defendants 
can be adjudicated upon in a single 
suit in such a way as to do complete 
justice to each of the parties is 
apparent, That it has jurisdiction 
to settle and enforce such rights and 
obligations, in order to avoid cir- 
cuity of action, is undoubted.” Hol- 
land Reform School Soe. v. De Lazier, 


Abra 


a recovery of the amount of the mortgage debt as- 
sumed but not paid by the grantee can be had in an 
action on the contract of sale depends on the terms 
of that contract and its construction by the court. 
If the grantee undertakes in the contract of sale to 
pay to the grantors the full price of the land, but 
provision is made that payments made by him di- 
rectly to the mortgagee on account of the mortgage 
debt shall be credited as payments on account of the 
purchase price, an action on the contract of sale 
But where the consideration for the contract 
of sale, or a part of such consideration, is the 
gerantee’s promise, and that alone, to pay the debt, 
recovery of the amount of the mortgage debt not 
paid by the grantee cannot be had in an action for 
the purchase price.*® 
mortgage debt may be recovered as unpaid purchase 
money independently of the terms of the contract of 
sale, where the grantee retains a part of the purchase 
money to meet certain mortgage liabilities termin- 
able on the happening of a contingency and the 
erantee’s liability becomes discharged through the 
happening of the contingency without payment on 
account of the mortgage.°® 


The amount assumed of the 


85 N. J..Ea. 497, 500, 97 A 253. 

31. MHildrith v. Walker, (Mo. A.) 
187 SW 608; Lea v. Fabbri, 45 N. Y. 
Super. 361. 


32. Ross v. Warren, 196 Iowa 659, 
195 NW 228; McMurtry v. Leush- 
ner, 3 OntWN 1176, 21 OntWR 996, 


3 DomLR 549. See Ferris v. Craw- 
ford, 2 Den. (N.. Y.), 595. Gnotion, to 
dismiss the cross petition on the 
ground of release by the mortgagor’s 
heirs of their rights against the 
grantee refused on the ground that 
the release had been obtained by 
fraud); Maloney v. Campbell, 28 Can. 
S. C. 228 [dism app sub nom. Camp- 
bell v. Morrison, 24 Ont. A. 224] 
(holding that the mortgagor’s claim 
against the grantee may be assigned 
to the mortgagee and enforced by 
the latter in the foreclosure action); 
Walker v. Dickson, 20 Ont. A. 96 
(holding that the statute making a 
grantee of land subject to mortgage 
liable on an implied assumption of 
the mortgage debt is not applicable 
to a grantee who is not the real 
purchaser). 

33. Ross v. Warren, 196 Iowa 659, 
195 NW 228: McMurtry v. Leush- 
ner, 3 OntWN 1176, 21 OntWR 996, 
38 DomLR 549. 

34. Set-off generally see Set-Off 
and Counterclaim [34 Cyc 618]. 

35. New Haven Pipe Co. v. Work, 
44 Conn. 230; Rawson vy. Copland, 
2 Sand £t, Chie “CNe may.) grep antes 
Barbas (Chas 66us 

36. Rawson v. Copland, supra. 

37. Tuttle v. Armstead, 53 Conn. 
, 22 A 677 (holding, also, that 
a Simpler method of recovery would 
be an action for money paid). 

38. Ayers v. Dixon, 78 N. Y. 318. 

39. Lamka v. Donnelly, 163 Iowa 
255, 148 NW 869. See Baird v. Ran- 
dall, 58 Mich, 175, 24 NW 659 (hold- 
ing that, where part of the pur- 
chase money of mortgaged lands is 
left in the hands of thé purchaser, 
to cover any excess that may be 
found due on computation of the 
amount due under the mortgage 
above an estimated amount, and the 
mortgagee’s agent furnishes a state- 
ment of the amount due, but after- 
ward declines to abide by his state- 
ment, having made a mistake in the 
calculation, the vendor cannot hold 
the purchaser to the mistaken cal- 
culation and recover the excess in 
his hands, in the absence of evi- 
dence of a binding agreement for an 
adjustment on the basis of the mis- 
taken calculation). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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{§ 801] hh. Recovery of Penalty in Grantee’s 
Bond. Where the grantee assumes payment of the 
mortgage debt and gives a bond to pay a certain 
fixed amount at a future day, conditioned on his not 
securing a release of his grantor from liability on 
the mortgage debt on that date and then fails to se- 
cure such release, he becomes liable to his grantor 
in an action to recover the penalty named in the 
bond.*° 

[§ 802] (c) When Action Accrues. Subject to 
limitations arising out of the form of the remedy 
followed by the mortgagor,*! it is held by the great 
weight of authority that, where the grantee assumes 
the payment of the mortgage, an action accrues in 
favor of the mortgagor immediately upon the pur- 
chaser’s failure to pay the mortgage at maturity, 
even though the mortgagor has not himself paid it, 
the agreement being considered an absolute obliga- 
tion to pay or satisfy the mortgage and not merely 
an agreement to indemnify,*? the rule applying, even 
though the mortgagor has not been personally served 
in foreclosure proceedings.*? The rule does not ap- 
ply where the grantee’s covenant is in terms which 
are construed as an agreement to indemnify.*4 Ina 
few jurisdictions, the covenant to assume is regarded 
as a contract to indemnify and the mortgagor has no 
right of action until his lability has become fixed 
by a deficiency judgment, or otherwise,**® subject to 
the qualification that the mortgagor may sue if the 
grantee refuses to pay off the mortgage and the 
mortgagee refuses to permit a foreclosure.*® But 
the mortgagor’s liability is fixed by the deficiency 
judgment after foreclosure sale, and the mortgagor 

40. Webster v. Tibbits, 19 Wis. | 532, 


41. See supra §§ 790-795. 
42. Cal.—White v. Schader, 185 
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72 NW 848. 
438 N. J.—Sparkman v. iGove, 44 N. J. 
L, 262; Cubberly-v. Yager, 42 N. J: 
Hg, +2895) dA 13; 
Cal. 606, 198 P19, 21 ALR 499; Lis- S. D.—Callender v. Edmison, 8-8. D. 
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can sue then without proof of payment,*? although 
other authorities which construe the assumption 
covenant as a contract of indemnity hold that no 
right of action arises until after payment of the 
mortgage debt or a portion thereof either by the 
mortgagor or by some one in his behalf.*® In these 
jurisdictions, the rule postponing the right of action 
beyond the mere failure of the grantee to pay does 
not apply where the grantee’s undertaking is con- 
strued as a promise to pay, and not a promise to 
indemnify.*® 

[§ 803] (d) Defenses. The grantee is not re- 
leased from his lability by an agreement between 
the mortgagor and a third party to substitute the 
third party’s name in the original deed,®° or by the 
fact that the deed contained, in addition to the 
covenant of the grantee to discharge the mortgage, 
a covenant by the grantor against encumbranees,°** 
or by the fact that a concurrent statutory remedy 
on the note is barred by the statute of limitations,°? 
or by a release in form, obtained from the mort- 
gagor, the effect of which was not understood or 
appreciated by him, and for which no consideration 
was given by the grantee,°* or by a Judgment against 
the mortgagor in the foreclosure action where his 
defense was an assumption by the grantee and 4 
substitution of the grantee as the principal debtor 
with the consent of the mortgagee;>4 but he may 
defend himself on the ground that he had been re- 
leased by the mortgagee,®> even though the mort- 
gagor paid the debt in ignorance of the release, pro- 
vided there was no fraud in the transaction,®® or on 
the ground that the mortgagor was guilty of fraud 


mortgage, made before the mortgagor 
had made any payment, is an as- 
signment of the covenant only. and 
on this an action would not lie in 
the absence of a showing that the 


enby v. Newton, 120 Cal. 571, 52|81, 65 NW 425. grantee had himself executed the 
P 813,,65 AmSR 2038; Kreling v. Utah.—Thompson y. Cheesman, 15] deed). 
Kkreling, 118) (Gall 4137-50. P 7546; | Utah 43, 48 Pe 477. [a] Loss of land retained.— 


Abell v. Coons, 7 Cal. 105, 68 AmD 
229. See Biddel v. Brizzolara, 64] A 721. 
Cal. 354, 30 609 -<Cholding,/ ing an 


Vt.—Perry v. Ward, 82 Vt. 
Man.—Noble v. Campbell, 21 Man. 


1, 71] Where the mortgagor conveyed one 
of two lots to the grantee, in con- 


sideration of his promise.to pay off 


action by a mortgagee against the 
grantee, that the grantee’s cove- 
nant to assume is a contract with 
the grantor simply for his indem- 
nity, and not for the benefit of the 
mortgagee). 

Colo.—Burbank v. Roots, 4 Colo, A. 


yee Sts Sala hay 

Conn.—Foster v. Atwater, 42 
Conn. 244. 

Ga.—Williams v. Moody, 95 Ga. 8, 
22 SE 30: 

Ind.—Fleming v. Reed, 20 Ind. A. 
462, 49 NE 1087. i 


Iowa.—Ross v. Warren, 196 Iowa 
659, 195 NW 228: Stout v. Folger, 


s4) lowa. v1, tt AmR 138. 
Kan.—Morlan vy. Loch, 95 Kan. 
716, 149 P 431. 
Me.—Baldwin v. Emery, 89 Me. 


496, 36 A 994. But see Burbank vy. 
Gould, 15 Me. 118 (holding that the 
vendor can recover only nominal 
damages unless he has first paid off 
the mortgage). 5 : 

Mass.—Jager v. Vollinger, 174 
Mass. 521, 55 NE 458; Rice v. San- 
ders, 152 Mass. 108, 24 NE 1079, 23 
AmSR 804, 8 LRA 315; Williams v. 
Fowle, 132 Mass. 385; Reed v. Paul, 
131 Mass. 129; Locke v. Homer, 131 
Mass. 93, 41 AmR 199; Gaffney v. 
Hicks, 124 Mass. 301; Fiske v. Tol- 
man, 124 Mass. 254, 26 AmR 659; 
Valentine v. Wheeler, 122 Mass. 566, 
23 AmR 404; Furnas v. Durgin, 119 
Mass. 500, 20 AmR 341; Brewer v. 
Worthington, 10 Allen 329; Braman 
VE IDOW SG, Uo) CUSM gia ala wns 

Mich.—Federal Bond, etc., Co. v. 
Shapiro, 219 Mich. 13, 188 NW_ 465 
(action by _mortgagor’s assignee). 

Minn.—Hine v, Myrick, 60 Minn. 
518, 62-NW 1125. * 

52 Nebr. 


Nebr.—Stichter v. Cox, 


597, 18 WestLR 591; Cullin v. Rinn, 
5 Man. 8; Horsman v. Burke, 4 Man. 
245 (action for specific performance 
of assumption agreement). 

43. White v. Schader, 185 Cal. 606, 
198 P19, 21 ALR 499, 

44. Smith v. Pears, 24 Ont. A. 82 
(holding that a covenant “to pay 
the mortgage and to indemnify” his 
grantor is a contract of indemnity 
and that, if the grantee obtains a 
release from the only person who 
could indemnify the grantor, he is 
no longer liable). See Peterson vy. 


Abbe, 234 Mass. 467, 125 NE 611 
(holding that, where the grantee 
covenants in express terms to in- 


demnify the mortgagor, the statute 
of limitations does not begin to run 
until the mortgagor has paid the 
deficiency judgment). 

45. Wilcox v. Campbell, 106 N. Y. 
325, 12 NE 823 [aff 35 Hun 254]; 
Slauson v. Watkins, 86 N. Y. 597 
[aff 44 N. Y. Super. 73 (rev 2 Abb 
NCas 366)]; McAbee vy. Cribbs, 194 
Pa. 94, 44 A 1066 [expl Blood v. 
Crew, luevick Co.,. BiishBa. | 328138 
A 344, and the explanation itself 
discussed in Thompson v. Lodge, 25 
Pa. Co. 663]; Green v. Gregory, 
(Tex. Civ. A.) 142 SW 999. See Hal- 
sey v. Reed, 9 Paige (N. Y.) 446 
(holding that the mortgagor could 
not recover his actual damages from 
the grantee until he had paid the 
debt, and that a recovery of nominal 
damages before payment was no bar 
fo! a suit. for jrecovery (of actual 
damages after payment); Credit 
Foncier Franco-Canadien v. Lawrie, 
27 Ont. 498 (holding that an assign- 
ment by a mortgagor to a mortgagee 
of all his rights against his grantee 
who had “covenanted to pay” the 


a mortgage covering both of them, 
the mortgagor, on the grantee’s fail- 
ure to pay the mortgage, was not 
bound to pay it himself, but was 
entitled to wait until both the lots 
were sold under foreclosure, and 
then sue for the value of the lot 


retained. Green v. Gregory; (Tex. 
Civ. A.) 142 SW 999. 
46. Marsh v. Pike, 10 Paige 


GN) Y¥.) 595; 1), Sand, <Ch. 210) [exp] 
Slauson v. Watkins, 86 N. Y. 597}. 

47. Adams v. Symon, 6 NYS 652, 
22 AbbNCas 469; McAbee v. Cribbs, 
194 Pa. 94, 44 A 1066. 

48. Hildrith v. Walker, (Mo. A.) 
187 SW 608; Le Blank vy. Eller, 118 
Wash. 3538, 203 P 960. See Black- 
burn v. Vander Aarde, 104 Wash. 
676, 177 P 658 (holding that there 
was no laches in failing to discover 
that the deed by mistake omitted 
an assumption clause, there being no 
breach of such covenant until the 
mortgage was permitted to become 
overdue and go to foreclosure). 

49... Thomas . v. Allen, 1 Hill 
(N. Y¥.) 145; Rawson y. Copland, 3 


Barb. Ch. (N. Y.) 166, 2 Sandf. Ch, 
50. Reilly v. Lucraft, 34 Ida. 41, 
198 P 674. 


51. Bolles v. Beach, 
680, 538 AmD 263. 

52. See supra § 790. : : 
eee Boyd v. Johnston, 19 Ont. 

54. Bollong v. Corman, 117 Wash. 
EKGs PAIL) 12a Oil 

55. Knobloch v. Zschwetzke, 53 
N. Y. Super. 391 [foll Knobloch vy, 
Zschwetzke, 55 N. Y. Super. 556]. 

56. Knobloch vy. Zschwetzke, 53 
N. Y. Super. 391 [foll Knobloch y., 
Zschwetzke, 55 N. Y. Super. 556]. 
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in securing the assumption covenant from him,” or 
on the ground of mistake or fraud in the sale of 
the land itself,®® or on the ground that the mort- 
gagor’s payment of the mortgage debt was volun- 
tary,®°® or that it was only a pretended payment de- 
vised to show a pretended loss.®° A compromise set- 
tlement by the mortgagor is not a voluntary pay- 
ment of the debt within the meaning of the rule.®? 
As against the mortgagor’s suit to enforce a cove- 
nant by a remote grantee, the remote grantee may 
show that his agreement to assume the mortgage 
debt is not binding because of a failure upon the 


art of his grantor to perform.% 


[§ 804] (e) Amount Recoverable.®* ) 
recoverable in an action by the mortgagor against 
the grantee after breach of his assumption agree- 
ment is the amount of the mortgage debt still un- 
paid, for which the mortgagor remains hable,® or 
the amount which the mortgagor has been compelled 
to pay on the grantee’s account,*° limited to the 
amount assumed or deducted from the purchase price 
by the grantee,°* and, where the assumption agree- 
ment is regarded as a contract to indemnify against 


57. Leipold v. Epler, 198 Ill. A. 
618 (evidence justifying instructions 
as to fraud of the mortgagor). 

68 Crowe v. Lewin, 95 N.Y. 
423- {aff 16 NYWklyDig 550]. 

59. White v. Schader, 185 Cal. 606, 
198 P 19, 21 ALR 499; Aronson vy. 
Heymann, 56 Pa. Super. 501; Postell 
v. Ramsay, 6 S.C. L. 429; Patter- 
son’ v. Tanner) \22> Ont... 364. See 
Lewis v. Hornback, (Ariz.) 237 P 
952 (holding that, where the value 
of land available for application to 
payment of the mortgage debt is 
plainly inadequate for that purpose 
so that the mortgagor’s liability for 
a deficiency is unquestioned, he may 
compromise with the mortgagee and 
secure a release from further liabil- 
ity on payment of a certain sum 
and then hold his grantee liable for 
that amount, the payment of such 
amount on a settlement not being 
regarded as voluntary); Noble v. 
Campbell, 20 Man. 232, 15 WestLR 
696 (holding that, where the release 
of the grantee by the mortgagee, de- 
termining whether the subsequent 
payment of the debt by the mort- 
gagor was voluntary or under legal 
compulsion, is in issue, the mort- 
gagee is a necessary party to a suit 
by the mortgagor against the grantee 
for reimbursement). 

fa] Payment after foreclosure 
sale.—Where the mortgaged land is 
sold on foreclosure for a sum in ex- 
cess of the mortgage debt to one who 
refuses to complete the sale and take 
the property, the mortgagor is no 
longer liable on his covenant and if 
he, notwithstanding, pays the debt, 
he cannot recover over against his 
grantee who assumed it. Patterson 
v. Tanner, 22 Ont. 364. 

[b] Payment without notice of 
sale.—Although the mortgagor was 
not personally served in foreclosure 
proceedings, service being had by 
publication, the mortgagee did not, 
where deficbency resulted on _ sale. 
lose his rights against the mort- 
gagor; hence the mortgagor’s subse- 
quent payment of the amount of the 
deficiency was not voluntary, so as 
to preclude relief against a grantee 


to assume . payment, White  v. 
Schader, 185 Cal. 606, 198 P 19, 21 
ALR 499. 

[c] “Straw bond.’—The owner of 


land subject to a mortgage of ten 
thousand dollars, in carrying out a 
sale of the land to H for sixteen 
thousand dollars, stipulated with H 
that it was now secured by a first 
mortgage bond of ten thousand dol- 
lars and that a second mortgage of 
five thousand dollars (‘straw bond’’) 
was to be placed on the property, 


MORTGAGES 


The amount 


and that H was to take ‘under and 
subject’”’ to both mortgages. The 
owner then conveyed to A, the “straw 
man” subject to the first mortgage 
of ten thousand dollars. The straw 
man then mortgaged the property to 
agents of the original owner, and 
then conveyed his equity to H “under 
and subject” to the two mortgages. 
The straw man, A, on foreclosure 
of the second mortgage, paid a de- 
ficiency judgment of nine hundred 
dollars, and it was held that such 
payment was not voluntary, and that 
he was entitled to reimbursement 
by H. _ Aronson v. Heymann, 56 Pa. 
Super. 501. 

60. White v. Dempster, 256 Pa. 
212, 100-A 751. 


61. See supra §§ 791-795. 
62.. Osborne v. Cabell, 77 Va. 462. 
63. Mortgagor’s right to damages 


oe aa grantee see supra §§ 791- 
64. Walton v. Ruggles, 180 Mass. 
24, 61 NE 267; Strohauer v. Voltz, 
42 Mich. 444, 4 NW 161; Adams v. 
Symon, 6 NYS 652, 22 AbbNCas 469; 
Canavan v. Meek, 2 Ont. 636. See 
Elliott v, Brady, 172 N. C. 828, 90 
SE 951 (holding that the purchaser 
of property from the mortgagor, 
agreeing, as part of the considera- 
tion therefor, to pay off such amount 
as is “actually due and collectible” 
on the mortgage, may, if the mort- 
gagor refuses to bring an action to 
ascertain such amount, himself 
bring such action); Anicker v. Doyle, 
84 Okl, 62, 202 P 281 (holding the 
evidence sufficient to justify a judg- 
ment for the amount remaining un- 
paid on first and second mortgages, 
the grantee contending that he had 
not assumed the second mortgage). 
65. U. S.—Weems v. George, 13 
How. 190, 14 L. ed. 108. 
Iowa.—Hawn v. Malone, 188 Iowa 
439, 176 NW 393. 
Mass.—Peterson v. Abbe, 234 Mass. 


467, 125 NE 611; Pike v. Brown, 7 
Cush.” 1337 
N. Y.—Comstock v. Drohan, 71 
Nooya 9 fates Ain 3.73 1% 
Wash.—Bollong v. Corman, 117 


Wash, 336, 201 P 297. 

See Devine y. U. S. Mortg. Co., 
(Tex. Civ. A.) 48 SW 585 (hold- 
ing, in a suit to foreclose a mortgage 
which a purchaser from the mort- 
gagor had assumed, that a judgment 
for plaintiff against the purchaser 
for,the amount of the mortgage, and 
providing that the mortgagor recover 
of the purchaser so much of such 
amount as he may be required to 
pay, iS not erroneous in failing to 
give a judgment for the mortgagor 
against the purchaser for the full 


~~ 
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a deficiency, further subject to a deduction of the 
value of the land.*” 
has already been once deducted from the amount 
of the mortgage debt, such value being determined 
by the sum bid at a foreclosure sale which was 
never completed, 
completion of a subsequent sale of the property that 
its value be deducted a second time from the debt.® 
If no actual damages are suffered, the mortgagor — 
cannot recover in an action of damages, or he can 
recover at most only nominal damages in the ease 
of a technical breach.®® 
Interest and expenses. 
cover interest on the assumed mortgage which had 
accrued prior to the time fixed for the purchaser’s — 
taking over the property in the absence of any agree- 
ment to the contrary,’® or for interest payments 
made to the mortgagee after he had taken over the 
property in satisfaction of the debt." 
recover expenses of defending the foreclosure ac- 
tion in an effort to avoid the payment of the defi- 
ciency,’? but he may recover interest and expenses 
occasioned solely by the grantee’s default,’? even 


Where the value of the land 


the grantee cannot claim upon the 


The mortgagor cannot re- 


Nor can he 


amount). 

[a] Satisfaction at less than face 
value.—Where the mortgagor, who is 
compelled to pay the mortgage debt 
assumed by his grantee, obtains a 
satisfaction for a smaller amount 
than is due, his recovery against his 
grantee is limited to the amount 
actually paid. Hawn vy. Malone, 188 
Iowa 439, 176 NW 393. 

66. Thompson v. McKee, (Ky.) 
119 SW 229 (assuming two thirds of 
the mortgage -debt and liable for two 
thirds of the deficiency judgment). 
See Brockway v. Tayntor, 5 NYSt 
73 (holding that one to whom the 
grantee gave a second mortgage with 
notice of the prior mortgage and an 
existing charge in favor of the mort- 
gagor to secure the payment of an 
annuity to her was liable to the 
mortgagor for the annuity). 

67. Keller v. Lee, 66 App. Div. 
184, 72 NYS 948. 

130 Mass. 


Cilley v.. Fenton, 

69. Pearson v. Bailey, 180 Mass. 
229, 62 NE 265; Gunst v. Pelham, 74 
Tex. 586, 12 SW 238. 

[a] Liability of land only.— 
Where the mortgagee agrees with 
the grantee to look only to the land 
for the payment of the debt, the 
mortgagor can suffer no harm from 
the grantee’s breach and can recover 
at most only nominal damage. 
Pearson vy. Bailey, 180 Mass. 229, 62 
NE 265. : 

{b] Payment from  land.—The 
mortgagor cannot recover against the 
grantee for breach of the assumption 
agreement to pay the mortgage note 
where the note has been fully paid 
out of the proceeds of the foreclosure 
sale of the premises. Gunst v. Pel- 
ham. 4 s Tex. 586 2: sSiwae23'e: 

70. Miner v. Hinch, 23 Man. 802, 
15 DomLR 1, 26 WestLR 298, 5 West 
Wkly 797, 
iW Perry iv. “Ward, 82 0V t,o tema 
A 721, 

72. Peet v. Kent, 5 NYSt 134 [aff 
122 N. Y. ‘669, 26 NE 754]; Bollong 
v. Corman, 117 Wash. 336, 201 P 297. 

73. Peterson v. Abbe, 234 Mass. 
467, 125 NE 611; Walton v. Ruggles, 
180 Mass. 24, 61 NE 267; Comstock 


Vv. Drohan, (74 oN.) “Ys {9:8 ations 
Hun_ 373]; Whedbee v. Ruffin, 189 
N. C. 257, 126 SE 616; Hatcher v. 
Kinkaid, 48 Okl. 163, 150 P 182. 


See Marshall v. Davies, 78 N. Y. 414, 
58 HowPr 231 (holding that the mort; 
gagor’s remedy when the security is 
impaired by the accumulation of 
taxes and assessments is not by way 
of defense to an action brought 
against him on the covenant by the 
mortgagee, but by paying the mort- 


ewww Oe  —  — ——— — 
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although the grantee had not been made a party to 
the foreclosure suit,“ minus a discount for the ad- 
vance payment of that part of the debt not yet due, 
where action is brought upon a failure to pay an 
earliér installment of principal or interest when ’ 
due,*® and, in the case of a precedent payment by 
the mortgagor, limited to the amount actually dis- 
The mortgagor cannot 
recover insurance premiums in the absence of an 


bursed on these accounts.*® 


agreement permitting it.77 


Value of land retained. Where the cause of action 
alleged is the mortgagor’s loss of other premises 
retained by him subject to the same mortgage as 
that covering the land conveyed to the grantee, the 
measure of damages is the value of the land lost,‘® 
although, where the land retained has been conveyed 
to another, there is authority in favor of the view 
that the measure of damages in such case is not 
the value of the land lost but the amount of the 
consideration paid by such grantee plus interest and 


costs.7° 


[§ 805] e. Between Mortgagee and Grantee—(1) 
Personal Liability of Grantee—(a) In General. 
grantee who has assumed and agreed to pay the 


gage debt and then suing his grantee 
who has assumed its payment). | 

“Tt is claimed that the plaintiff 
might have averted those costs by 
paying the whole mortgage debt with- 
out action, and therefore he should 
bear the loss of these costs. But 
the answer is, that as between him 
and the defendant, he was not bound 
to advance the whole amount of the 
mortgage. The land was the primary 
fund, and he was entitled to have it 
applied, in the first instance; and 
the necessary expense of making such 
application was properly deducted 
from the fund.’ Comstock v. Dro- 
han, supra. 

[a] Rent.—The holder of an op- 
tion for the purchase of mortgaged 
land, who, in consideration of an 
extension of the option, agrees to 
maintain the mortgagor in posses- 
sion of the land during the period 
of the extended option, is liable to 
the mortgagor for the rent the latter 
was compelled to pay after fore- 
closure in order to remain in pos- 
session during the option period. 
Whedbee v. Ruffin, 189 N. C. 257, 126 
SE 616. : 

74, Comstock v. Drohan, 71 N. Y. 
9 faff 8 Hun 373]. 

75. Walton v. Ruggles, 180 Mass. 
24, 61 NE 267. 


76..' Perry v. Ward, 82 Vt. 1, 71 
Aig as 
77. Morris v. Ellwood, 275 Pa. 
319, 119 A 400. 
, {a] Insurance premiums. — A 


mortgages land to B, covenanting to 
' keep the premises insured, and then 
sells the equity to C, who gives to 
A a purchase-money mortgage in a 
larger sum than the mortgage to B, 
providing that a portion thereof 
equal to the first mortgage should 
become due and payable only if A 
paid the first mortgage, but which 
contained no reference to insurance 
premiums. It was held that the 
grantee was not liable to his grantor 
for the premiums paid by him under 
the first mortgage. Morris v. Ell- 
wood, 275 Pa. 319, 119 A 400. 

78. See infra § 839. 

79. See infra § 840. 

80. Form and requisites of as- 
sumption see supra §§ 766-775. 


81. See infra § 806. 
82. See infra § 807. 
83. Form of remedy see infra 
817. 
fer Green v. Hall, 45 Nebr. 89, 
63 NW 119; Arnaud v. Grigg, 29 


N. J. Eq. 482; Albany City Sav. Inst. 
v. Burdick, 87 N. Y. 40; Newton v. 
Byers, 77 -Mise. 19,137 NYS 507; 
Connor v. Dakota Nat. Bank, 7 S. D. 
439, 64 NW 519. 
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mortgage debt,®° whether by covenant in his deed *1 
or because of a deduction or retention from the 


to discharge the encumbrance,*? ac- 


cording to the rule now generally accepted in the 
United States, incurs a personal liability to the mort- 
gagee which may be enforced in some form by the 
mortgagee against him,** if the assumption agree- 
ment is valid and binding,** and the debt has become 
and remains due and payable.*® 


In England, how- 


ever, it seems that the mortgagee has no remedy 


dealing directly 


either at law or in equity against the grantee be- 
cause of want of privity,*® and the English rule has 
been followed in some of the Canadian provinees,’? 
it being held under this rule that, to permit the 
mortgagee to sue, there must have been an assign- 
ment to him by the mortgagor of his rights % or 
something by which the purchaser of the premises 


with the mortgagee takes the debt 


upon himself and makes it his own.®? 
[§ 806] (b) Covenant in Deed or Mortgage. Un- 


der the rule generally accepted in the United States, 


A 
sonally liable to 


{a] Fraudulent insertion of agree- 
ment to assume.—lIf the clause bind- 
ing the grantee to assume the mort- 
gage was inserted in the deed 
fraudulently, or without his knowl- 
edge and consent, so that he never 
gave his intelligent agreement to it, 
he is not liable thereon to the mort- 
gagee. Wilson v. Randolph, 38 N. J. 
Eq. 287; Parker v. Jenks, 36 N. J. Ea. 
398; Bull v. Titsworth, 29 N. J. Eq. 73; 
Van Horn v. Powers, 26 N. J. Eq. 257. 

{b] Rule applied.— Where the 
mortgagor covenanted in the deed to 
pay the principal and interest of 
the mortgage in question, thereby in- 
demnifying the grantee against “his 
assumption, the grantee is not liable 
on the assumptioh to the mortgagee 
as the grantor himself was not li- 
able to the grantee. Arnaud v. Grigg, 
ZO meNi wale eel Caged Sion 

Validity and requisites of agree- 
ment see supra §§ 766-775. 

85. Carnahan y. Lloyd, 4 Kan, A. 
605, 46 P 323. See Roberts v. Fitz- 
allen, 120 Cal. 482, 52 P 818 (hold- 
ing that limitations must run against 
the mortgage obligation, and not 
against the promise to pay the mort- 
gage aS a new and independent agree- 
ment, where such payment was as- 
sumed by the mortgagor’s vendee, 
as his liability is based on the 
mortgage debt rather than the new 
promise); Edler v. Hasche, 67 Wis. 
653, 31 NW 57 (holding that, before 
the maturity of the debt, the pur- 
chaser is not the mortgagee’s debtor, 
unless there has been a proper con- 
tract of novation, in such sense that 
the amount of the mortgage debt 
could be garnished in his hands in a 
suit against the mortgagee). 

86. In re Errington, [1894] 1 Q. B. 
11; Tweddel v. Tweddel, 2 Bro. Ch. 
152, 28 Reprint 87; Barry v. Harding, 
1 J. & L, 475; Oxford v. Rodney, 14 
Ves. Jr. 417, 33 Reprint 581. See 
Barham v. Thanet, 3 Myl. & K. 607, 
10 EngCh 607, 40 Reprint 231 (pur- 
chase by one brother from another 
of his moiety in gavelkind lands, 
assuming the payment of the entire 
mortgage thereon, but making no 
covenant with the mortgagee). 

87. Williams v. Balfour, 18 Can. 
S. C. 472; Canada Landed, etce., Co. 
v. Shaver, 22 Ont. A. 377; Frontenac 
Land, etce., Soc. v. Hysop, 21 Ont. 
Si AldOUSS IN Eick ss:2 1s" Ont. 095: 
Clarkson v. Scott, 25 Grant. Ch. 
(Ont.) 373. See Palmer v. McKnight, 
31 Ont. 306 (holding that a mort- 
gagee who has obtained a judgment 
upon the covenants in the mortgage 
cannot have a receivership on be- 
half of himself and all other credi- 
tors of the mortgagor to enforce 


a purchaser of mortgaged premises who in his deed 
assumes and agrees to pay the mortgage becomes per- 


the mortgagee for its satisfaction.°° 


payment by a purchaser of the equity 
who has agreed to assume and pay 
the mortgage). But see Carman v. 
Wightman, 10 OntWR 135 (holding 
that, where the mortgage forms a 
part of the purchase money left 
in the hands of the purchaser for 
the purpose of paying the mortgage, 
the obligation may be enforced by 
the mortgagee). 

Statutory liability upon conveyance 
subject to mortgage see supra § 757. 

88. Right of assignee to sue see 
infra § 816. 

89. Oxford v. Rodney, 14 Ves. Jr. 
417, 33 Reprint 581; Canada Landed, 
ete., Inv: Co. v. Shaver, 22 Ont. A. 
377; Frontenac Land, ete, Soc. v. 
Eiysop, 21 Ont. 577. 

[a] Payment of interest by the 
assignee of the equity of redemp- 
tion to the mortgagee will not create 
a personal liability to the mortgagee. 
In re Hrrington, [1894] 1. Q. B. 11. 

90. U. S.—Johns v. Wilson, 180 
U. S. 440, 21 SCt 445, 45 L. ed. 613; 
Santa Cruz v. Wykes, 202 Fed. 357, 
120 CCA 485; North Alabama Dev. Co. 
Vv. Orman, 55 Medi18, 5 CCA 2225 — 
Ala.—Mitchell v. Hickman, 208 Ala. 


344, 94 S 284; Eppes v. Thompson, 
202 Ala. 145, 79 S 611; Interstate 
Land, etc., Co. v. Logan, 196 Ala. 
L965 W2S.086. 


Ariz.—Holmes v. Bennett, 14 Ariz. 
Bao ieee ADO : 
Pe ee v. Steward, 204 SW 

Cal.—Braun v. Crew, 183 Cal. 728, 
192 P 531; Farmers’, ete., Bank v. 
Copsey, 134 Cal. 287, 66 P 324; Rob- 


erts v. Fitzallen, 120 Cal. 482) °52 
P 818; Robson v. O’Toole, 45 Cal. 
Aly BO Soe Od eee tLe See Fielding v. 


Ter; 39) Cale A... 559; .17.9 P5198 (holds 
ing that the grantee assuming the 
debt is the “party to be charged” 
with the provision of the statute of 
limitations having reference to ac- 
knowledgment of the debt tolling the 
statute). 

Colo.—Parker v. McGinty, 77 Colo. 
458, 239 P 10; Stuyvesant v. West- 
érn) Mort: etc.) .Co.,. 22 Colon2sia43 
P 144; Burbank v. Roots, 4 Colo. A. 
TO 3a LP Eaiot 

Conn.—Bassett v. Bradley, 48 Conn, 
224; Chapman v. Beardsley, 31 Conn. 


115; People’s Sav. Bank, ete. Bldg. 
Assoc. v. Collins, 27 Conn. 142, 
D. C.—Giesy v. Gregory, 15 App. 


49; Osborne v. S. L. Davidson Mortg. 
Corn Ss) Apps, See Willard v. 
Wood, 1 App. 44 [aff 164 U. S. 502, 
17 SCt 176, 41 L. ed. 531} (holding 
that the grantee’s liability is not of 
the nature of a specialty obligation 
but has the effect of a simple con- 
tract only). 


(44 FAV Se 


It must appear that the grantee is the real and genu- 
ine purchaser, and not one whose name was inserted 
in the deed for convenience or as a mere channel for 
passing the title to another,®t or who never had 
possession or any beneficial interest or control over 
The rule as to personal liability of 
a grantee to a mortgagee upon an assumption cove- 
nant in a deed does not apply to a similar covenant 
in a mortgage,?* but it does apply where the cove- 
nant is contained in a transfer of all the grantor’s 
interests in an equitable purchase-money mortgage 


the property.” 


Ill.—Ingram v. Ingram, 172 Il. 
287, 50 NB 198; Sawyer v. Campbell, 
130 Ill. 186, 22 NE 458; Bay v. Wil- 
liams, 112 Ill. 91, 1 NE 340, 54 AmR 
209; Thompson v. Dearborn, 107 Ill. 


87; Rapp vy. Stoner, 104 Ill. 618; 
Rogers v. Herron, 92 Ill. 583; -Rubin 
v. Newberger, 209 Ill. A. 433; See- 


man v. Mills, 197 Ill. A. 589; Elwell 
Vv. Hieks, 180-211. “A. 5545. Wyatt v- 
Dufrene, 106 Ill. A. 214; Murray v. 
Emery, 85 Ill. A. 348 [aff 187 Ill. 
408, 58 NE 327]; Richardson v. Venn, 
84 Ill. A. 601. 

Ind.—Birke v, Abbott, 103 Ind. 1, 
1 NE 485, 53 AmR 44; State v. 
Davis, 96 Ind. 539. 

Iowa.—Ross v. Warren, 196 Iowa 
659, 195 NW 228; Santee v. Keefe, 
127 Iowa 128, 102 NW 803; Beeson 
v. Green, 103 Iowa 406, 72 NW 555; 
Windsor v. Evans, 72 Iowa 692, 34 
NW 481. 

Kan.—Anthony v. Mott, 10 Kan. A. 
105, 61 P 509. See Smith v. Kibbe, 
104 Kan, 159, 178 P 427, 5 ALR 483 
(holding that the liability of a pur- 
chaser on an assumption agreement 
is, after his death in the absence 
of any testamentary provision charg- 
ing the payment of the mortgage 
on a particular fund or particular 
property, to be met out of the per- 
sonalty of the estate in exoneration 


of the realty). 
: La.—Schlatre v. Greaud, 19 La. 
Ann. 125; Petrovic v. Hyde, 16 La. 
223; Andrus v. Wilkin, 4 La. 237; 


Durnford vy. Jackson, 8 Mart. 59. 


Mich.—Jehle v. Brooks, 112 Mich. 
131, 70 NW 440; Unger v. Smith, 
44. Mich. 22, 5 NW 1069; Carley v. 


Fox, 38 Mich. 387; Miller v. Thomp- 
son, 34 Mich. 10 

Minn.—Pineh v. McCulloch, 72 
Minn. 71, 74 NW 897; Probstfield v. 
Czizek, 37 Minn. 420, 34 NW 896; Fol- 
lansbee v. Johnson, 28 Minn. 311, 9 
NW 882. 

Mo.—Terry v. Groves, 258 Mo. 450, 
167 SW 5638; Fitzgerald v. Barker, 
70 Mo. 685; Soeker v. Kerr, 202 Mo. 
A. 22, 213 SW 867; Dent v. Matthews, 
202 Mo. A. 451, 213 SW 141; Gerardi 
v. Christie, 148 Mo. A. 75, 127 SW 
635; Curry v. Laffon, 133 Mo. A. 163, 
113 SW 246. See Mason v. Barnard, 
36 Mo. 384 (holding that a recital 
that part of the consideration was 
the payment of the mortgage by the 
grantee does not justify a personal 
judgment against the grantee). 

Mont.—Kinyon Iny. Co. v. Belmont 
State Bank, 69 Mont. 282, 221 P 286. 

Nebr.—Hartsufft vy, Parratt, 81 
Nebr. 6, 115 NW 569; Martin v. 
Humphrey, 58 Nebr. 414, 78 NW ellos 
Gibson v. Hambleton, 52 Nebr. 601, 
72 NW 1088. 

N. J.—Vreeland v. Van Blarcom, 35 
N. J. Eq. 530, 

N. Y.—Woodruff v. Germansky, 233 
N. Y. 365, 1385 NE 601; Hyde v. 
Miller, 168 N. Y. 590, 60 NE 1113; 
Wager vi link 134 N, Yo 122630 Ni 
213; New York, L. Ins. Co. v. Aitkin, 
125 N. Y. 660, 26 NE 732; Gifford v. 
Father Matthew Total Abstinence 
Beny Soc), 04 oN, Yn. Leo a0) NinN 39% 
Comstock v. Drohan, 71 N. Y. 9 [aff 
8 Hun 373]; Newton v. Kruse, 161 
App. Biv. “811 147 NYS 1061 [aft 
Pow IN,, Yi, 198,2109' Nin 1182 Bern, 
heimer v. Blumenthal, 42 App. Div. 
193, 58 NYS 1008; Matter of Simp- 
son, 36 App. Div. 562, 55 NYS 697 
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jointly liable. 


fate 158) ON. 0%... 7120, sboee Nite gl32 Ie 
Barden v. Sworts, 112 Misc. 384, 183 
NYS 184; Torrey v. Orleans, etc., 
Bank, 9 Paige 649 [aff 7 Hill 260]. 
N. C.—Parlier v. Miller, 186 N. C. 

501, 119 SH 898. 
N. D.—McDonald v. Finseth, 32 
N. D. 400, 155 NW 868, LRA1916D 
4 Oh. Dec. 


149. 
Oh.—Brewer v. Mauer, 
(Reprint) 433, 2 ClevLRep 155. 
Or.—Marshall v. Middleton, 100 
Or. 247, 191 P 886, 196 P 830, 19 ALR 
1421; The Home v. Selling, 91 Or. 
428, 179 P 261, 21 ALR 403; Haas 
v. Dudley, 30 Or. 355, 48 P 168. 
Pa.—Willock’s Est., 58 Pa. Super. 


159; Thomas v. Fourth St. M. HE 
Church, 24 Pa, Co. 642. See Com. v. 
Dupont Land Co., 43 Pa. Co. 684 


(holding that the purchaser’s liabil- 
ity is to the mortgagor alone). 

SEC Haeris= wea Rice, ied Sis 
171, 126 SE 754; South Carolina Ins. 
Co. v. Kohn, 108 S$: C. 475, 95 SE 65. 

Tenn.—Title Guaranty, etc., Co. v. 
Bushnell, 143 Tenn. 681, 228 SW 699, 
12 ALR 1512; Merrimon v. Parkey, 
136 Tenn. 645, 191 SW 327; Leiber- 


man v. Bowden, 121 Tenn. 496, 119 

Sw 64. : 
Tex.—Southern Home Bldg., etc., 

Assoc. v. Winans, 24 Tex. Civ. A. 


544, 60 SW 825. 

Utah.—Clark v. Fisk, 9 Utah 94, 
30. RP 248, 

Vt.—Lamoille County Sav. Bank, 
ee Co. v. Belden, 90 Vt. 535, 98 A 
ayy ene v. Worsham, 76 Va. 

Wash.—Insley v. Webb, 122 Wash. 
98, 209 P 1093, 41 ALR 274. 

Wis.—Stites v. Thompson, 98 Wis. 
Seo er INV) U4 = 

Form and validity of agreement 
see supra §§ 766-775. 

Form of remedy see infra §§ 817— 


824. 
Colo.—Gill Ver 18 


91. Robertson, 

Colo. AS Bii3.e (1 P e634. 
Mo.—Llewellyn v. Butler, 186 Mo. 

A; 525, 172 Sw 413) 


N. Y.—Deyermand vy. Chamberlin, 
22 Hun 110. 

Wash.—Painter v. Kennedy, 89 
Washes) 21755) shod el Gale 


Wis.—Arnold v. Randall, 121 Wis. 
462, 98 NW 239. 


92. Giesy vy. Truman; 17° App: 
(De C.) 449" 
93. Root. va Wrieht, 84. N.8 Yenuee, 


38 AmR 495 [rev 21 Hun 344]; Roe 
Vv, Barker, 82 N. Y.. 4381 [dist Camp- 
bell ves Smiths Gln. Yn 26.0010 eAtalky 
5; Cooley v. Howe Mach. Co., 53 
N. Y. 620; Ricard v. Sanderson, 41 
N. Y. 179 on the ground that they 
were cases involving an absolute sale 
not subject to redemption]; Pardee 
vy. Treat, 82-N. Y. 385- [rev 18 Hun 
298]; Garnsey v. Rogers, 47 N. Y. 
233, 7 AmR 440. 

[a] Equitable mortgage. Where 
the grantee assumed liens upon the 
premises by an assumption deed 
which, although absolute upon its 
face, was in reality an equitable 
mortgage, no action was maintain- 
able by the lienor to recover from 
the grantee the amount of his lien. 
Klemmer y. Kerns, 71°N, J. Haq.) 297; 
ea 332; Pardee v. Treat, 82 N. Ne 

94. Newton vy. Kruse, 161 App. 
Div. 811, 147 NYS 1061 [aff 215 N. Y. 


[§§ 806-807 


An assumption by joint grantees makes them 


[§ 807] (c) Debt as Part of Purchase Money. 
Where a purchaser of land agrees, as a part of the 
price to be paid, to discharge an existing mortgage 
on the property, or deducts and retains from the 
price a sufficient sum for that purpose, he becomes 
personally liable to the mortgagee therefor,°® sub- 


98, 109 NE 118]. 
: 95. Fenton v. Cora, 128 Mass. 466. 

Liability of joint adventurers on 
mortgage of joint property see Joint 
Adventures § 101. 

Transfer oe parts 201 more sea 

rty see infra ete sedaaas 

ae tte vu. AES City Mission 
v. Brown, 43 Fed. 834 [aff 158 U. Ss. 
VII hb ls SOtm Soon ao) semanee 960]; 
Twichell v. Mears, 24 F. Cas. No. 
14,286, 8 sBiss, 214. . 

‘Ala.—People’s Sav. Bank_v. Jor- 
dan, 200 Ala. 500, 76 S 442; Inter- 
state Land, etc. Co. v. Logan, 196 
Ala. 196, 72 S 36; Morris v. Fidelity 
Mortg. Bond Co., 187 Ala. 262, 65 S 
810. 
Cal.—Herd v. Tuohy, 133 Cal. 55, 
65 P 139; Ward v. De Oca, 120 Cal. 


TOs o eg ee Loe 

Tll.—Ray v. Lobdell, 213 Il. 389, 
72’ NE 1076 [aff 110 Il. A. 230]5 
Merriman v. Schmitt, 211 Ill. 268, 
71 NE 986; Law Union, etc., Ins. 
Co. v. Dunn, 167 Til. A. 22; Wyatt 


v. Dufrene, 106 Ill. A. 214; Schmitt 
v. Merriman, 101 Ill. A. 443. 
Ind.—Whicker v. Hushaw, 159 Ind. 
1, 64 NE 460; Birke v. Abbott, 103 
Ind. 1) “it “NH! 485," 53) “Amir 4743 
Snyder v. Robinson, 35 Ind. 311, 9 
AmR 738. 
Iowa.—American Sav. Bank vv. 
Borcherding, 203 NW 712; Lamka v. 
Donnelly, 163 Iowa 255, 1438 NW 869. 
Kan.—Stephenson vy. Elliott, 53 
Kia Oe aor Eels 
. La——Dodds v. Lanaux, 45 La. Ann. 
287, 12 S 345; Woodward v. Dashiell, 


15 La. 184; Neinaber v. Raine, 9 
La. A. (Orleans) 64. 

Mich.—Miller v. Thompson, 34 
Mich. 10. 

Nebr.—Rockwell v. Blair Sav. 
Bank, 31 Nebr. 128, 47 NW _ 641; 


Keedle v. Flack, 27 Nebr. 836, 44 NW 
34: Cooper v. Foss, 15 Nebr. 515, 
19 NW 506. 

N. Y.--Cashman v. Henry, 75 N. Y. 
103, 31 AmR 437; Campbell v. Smith, 


TL Nv -¥2. 26, 27) sAmR \5s° Ricard! ws 
Sanderson, 41 N. Y. 179; Flagg v. 
Munger, 9 N. Y. 4838. 

Tex.—Parten v. Martin, (Civ. A.) 


240 SW 10387; Mitchell v. National 
Re Bidg.,. “ete., Assoc, + (Civ AS 
SW 624. See George v. Blumberg, 
(Civ. A.) 211 SW 309 (holding that 
a grantee does not subject himself 
to personal liability by accepting a 
deed which in terms conveys the land 
subject to a mortgage, in the ab- 
sence of other language in the deed 
indicating that the consideration, or 
part of it, is the grantee’s assump- 
tion of the debt, and holding fur- 
ther that the evidence did not justify 


a finding that there was such an 
agreement). 
See Willard v. Wood, 1 App. 


(D. C.) 44 [aff 164.0. S. 502, 17 Se 
176, 41 L. ed. 5381] (holding that the 
grantee’s obligation was a simple 
contract and not a specialty, and so 
subject to the statute of limita- 
tions applicable to simple contracts); 
Granger v. Roll, 6 S. D. 611, 62 NW 
970 (holding that to render the 
grantee of mortgaged premises per- 
sonally liable for the payment of a 
mortgage debt, he must have as- 
sumed and agreed to pay the same, 
merely retaining the amount of the 
mortgage from the purchase pricé 
not being sufficient). 


For later cases, developments and changes. in the law see cumulative Annotations, same title, page and note number. 


which he held against another, such transfer in itself 
amounting to an absolute sale not subject to redemp- 


§§ 807-809] 


ject to any restrictions or limitations on such labil- 
ity contained in the mortgage and in the assumption 
agreement,° or imposed by statutes,®* or by the rule, 
adopted in some states, making the grantee’s liabil- 
ity on his assumption agreement dependent on his 
grantor’s liability for the mortgage debt,°? and sub- 
ject, further, to the varying rules in the different 
states as to the remedies available to the mortgagee 
for the enforcement of such obligation. Nor can 
a purchaser who remains in the undisturbed posses- 
sion and enjoyment of the premises retain that pos- 
session and at the same time repudiate the obligation 
which formed a part of the purchase price.2 So 
where a purchaser under a contract to purchase 
agrees to pay the mortgage debt, but at the request 
of the purchaser his name is erased from the deed, 
and that of his wife substituted, he remains per- 
sonally lable upon his assumption of the debt.2 But 
where the contract declared on is a contract of ex- 
change of mortgaged properties without agreements 
to pay the mortgage debts, an allegation that money 
was retained to pay the mortgage is inconsistent 
therewith and not sufficient to establish defendant’s 
hability. 


[§ $08] (2) Nature and Extent of Liability 5— 


(a) In General. While the liability of the grantee 
may be limited by his actual agreement,® in general 
the liability of a grantee assuming a mortgage is 
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coextensive with that of the original mortgagor,’ and 
no greater.* Although the circumstances show that 
only the definite and ascertained equity above the 
mortgage is meant to be conveyed, the grantee can- 
not claim a deduction from the mortgage by reason 
of an antecedent equity in favor of his grantor.® 
The grantee’s liability cannot be extended beyond 
his liability under the particular mortgage specified 
and deseribed, unless he has undertaken generally to 
discharge all other liens on the property.1° In juris- 
dictions allowing an equity action only, the mort- 
gagee being subrogated to the rights of the mort- 
gagor,'! the mortgagee’s recovery is limited to the 
amount the mortgagor could have recovered against 
the grantee, if the action had been brought by him.1” 

[§ 809] (b) Amount—aa. In General. An assump- 
tion of the entire mortgage debt creates a lability 
for the entire debt,!* even though the consideration 
therefor is a transfer of only part of the mortgaged 
premises,!* while an assumption of only a part of 
the debt creates a liability limited to the stipulated 
amount,!® a grantee, who has limited his assumption 
to a specified amount, not being in a position to con- 
test the amount of a deficiency judgment, if it does 
not exceed the amount assumed.’® The grantee is 
liable for all that may be actually due upon the mort- 
gage which he has assumed,’ including interest,'® 


97. See supra §§ 776, 782. 

98. Thacker v. Hubard, 
379, 94 SE 929, 21 ALR 414, 

[a] Sole benefit to third person.— 
Under a statute restricting the lia- 
bility of a promisor to a third person 
to cases where the promise is made 
for his sole benefit, a grantee who 
has assumed the mortgage debt aS a 
part of the purchase price is not 
liable therefor to the mortgagee, the 
assumption agreement being con- 
Strued as not having been made for 
his sole benefit. Thacker v. Hubard, 
122 Va. 379, 94 SE 929, 21 ALR 414. 

99. See infra § 813. 

1. See infra §§ 817, 819, 820, 824. 

2. Gifford v. Father Matthew 
Total Abstinence Ben. Soc., 104 N. 
Y. 139, 10 NE 39 [aff 38 Hun 350]. 

{a] Failure of consideration.—A 
purchaser who remains in possession 
of premises is liable to the mort- 
gagee under his agreement assuming 
the mortgage debt, even though he 
claims that the deed conveying the 
property to him was imperfect and 
invalid. Gifford v. Father Matthew 
Total Abstinence Ben. Soc., 104 N. Y. 
139, 10 NE 39 [aff 38 Hun 350, and 
dist Dunning v. Leavitt, 85 N. Y. 
30, 39 AmR 617, where the grantee 
had been evicted]. 

3. Richardson vy. Short, (Iowa) 202 
pe 836. 

4 Dimmitt v. Johnson, 199 Iowa 
966, 203 NW 261. 

5. Effect on grantee’s liability of: 
Conditions and limitations of mort- 
gage generally see supra § 782. 
Terms of assumption ley 2 AN gen- 

erally see Supra § 77 
6. Shult v. Doyle,’ testa) 201 NW 


122 Va, 


fe 

Limitation as to amount and items 
see infra § 809. 

7. Marshall v. Middleton, 100 Or. 
247, 191) PP 8865-196 P $30, 19 ALR 
1421. See Collier v. Forman, 158 Ga. 
768, 124 SE 710 (holding that a’ gran- 
tee who has assumed payment of the 
mortgage debt is not prejudiced by 
the mortgagor’s waiver of service 
and notice within the meaning of a 
statute giving effect to such waiver 
as between the parties ‘‘but not so as 
to prejudice third persons’). 

8. Marshall v. Middleton, 100 Or. 
TAT AOI S88 bolo Gile 830; =L9F ATR, | 
1421 


9. Peterson v. Reid, 80 N. J. Ea. 
450, 85 A 250. 


[a] Deductions for breach of con- 
tract.—A grantee of the equity can- 
not claim as against an assignee of 
the mortgagee deductions on account 
of the mortgagee’s promise to the 
mortgagor to fill the land conveyed, 
which promise constituted part of the 
consideration for the mortgage, there 
being no privity of contract between 
the grantee of the equity and the as- 
signee of the mortgage. Peterson v. 
Reid, 80 N. J. Eq. 450, 85 A 250. 


10. See supra § 776. 
11. See infra § 820. 
12. Ellett v. McGhee, 94 Va. 377, 


26 SE 874. 

Defenses available to grantee see 
infra §§ 826, 827. 

13. Mead v. Peabody, 183 I11. 
55 NE 719. 

14. Mead v. Peabody, supra. See 
Anicker v. Doyle, 84 Okl. 62, 202 P 
281 (holding, in an action brought by 
the mortgagee against the mort- 
gagor, to which the grantee at the 
instance of the mortgagor had been 
made a party, that the evidence justi- 
fied a finding that the grantee had 
assumed the entire mortgage debt as 
a part of the price of forty of the 
sixty acres covered by the mortgage). 

Damages recoverable by mortgagor 
from grantee for breach of agreement 
see supra § 804. 

15. Ill.—Garrett;v. Peirce, 74 Ill. 
A, 225. 

Ind.—Martindale v. 98 
Ind, 243" Logan .v. Ome Lads 
Date 

Iowa.—Edwards v. Thostenson, 64 
Iowa 680, 21 NW 136. 

Mo.—Tomlinson v. eameDs: 144 Mo. 
19, 45 SW 645. 

N, J.—Thompson v. Birds ae Notes 
Eq. 175, 40 A 857. 

N. Y.—Manhattan L. 
REIS EY 9 AbbNCas 365. 

Va.—Willard v. Worsham, 
592. 

Wis.—Stites v. Erhart, 
479, 89 NW 486. 

{a] Half of mortgage.—Where a 
tract of land covered by a mortgage 
for twelve hundred dollars was di- 
vided into two parcels and sold to 
different purchasers, each assuming 
the payment of a certain mortgage 
for six hundred dollars on the parcel 
conveyed to him, each was liable to 
pay six hundred’ dollars on the gen- 
eral mortgage covering the whole 
property, although there was not in 


126, 


Parsons, 
Smith, 


Coy py: 
76 Va. 
113 Wis. 


Ins. 


fact a separate mortgage for six hun- 
dred dollars on either tract. Thomp- 
son. ¥., Bird? 57) No J. Ha.ot755, 4074: 
857. 

[b] Assumption of interest only.— 
An agreement to assume the pay- 
ment of the interest upon a mortgage 
cannot be construed so as to impose 
a liability to assume the payment of 
the principal also. Manhattan L. Ins. 
Co. v. Crawford, 9 AbbNCas (N. Y.) 
365. 

[c] Rule applied.—Where a gran- 
tee paid the part of an assumed 
mortgage debt contemplated by his 
agreement, he is not liable to the 
mortgagee personally for the re- 
mainder of the debt. Martindale v. 
Parsons, 98 Ind. 174. 
genet Ritter) v: -Phillips; 253. N. eW2 

6. 

17. Jones v. Hughes, 66 Miss. 413, 
6 S 239; Merrimon y. Parkey, 136 
Tenn. 645, 191 SW 327; Southern 
Home Bldg., ete., Assoc. v. Winans, 
24 Tex. Civ. A. 544, 60 SW 825. See 
Russell v. Moran, 164 Ill. A. 312 
(holding, on demurrer, that an allega- 
tion in the declaration that the gran- 
tee assumed the payment of the mort- 
gage debt, interest, and taxes was 
not a mere conclusion of law, but a 
statement of fact sufficient to fix 
liability for the debt, interest, and 
taxes on the grantee). 

Stofella, 14 


18. Ariz.—Levy  v. 
Ariz. 262, 127 P 725. 

Ark.—Kirby v. Young, 145 Ark. 507, 
224 SW 970, 228 SW 53. 

Cal.—Beverly v. Blackwood, 102 
Gals 83) OG. be aise 

Conn.—Smith v. Read, 51 Conn. 10, 

D. C.—Sawyer v. Weaver, 9 D. C. 1 
Ill.—Harts v. Emery, 184 Ill. 
56 NE 865. 

Ky.—Gardner v. Continental Ing. 
Co., 75 SW 283, 25 KyL 426. 

N. J.—Biddle v. Pugh, 59 N. J. Eq. 
480, 45 A 626. 

Pa.—Miller v. ‘Griffith, 268 Pa. 409, 
112 A 52; Gross v. Partenheimer, 159 
Pa. 556, 28 A 370. 

136 


Tenn.—Merrimon Vv. 
Wis.—Webster v. Tibbits, 19 Wis, 


560, 


Parkey, 
Tenn. 645, 191.SW 327. 


438. 
See Loftis v. Alexander, 139 Ga. 
346, 77 SE 169, AnnCas1914B 718 


(holding that the grantor and mort- 
gagee were properly joined as parties 
defendant in a bill by the grantee to 
enjoin the collection of interest); 
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taxes,'® excepting such as were due and unpaid at 
the time the mortgage was made,?° and attorney’s 
fees and costs of suit,?1 subject to any special pro- 
visions in the assumption agreement relating to 
But he is not liable for charges in 
excess of the mortgage rate provided for in an ex- 
tension agreement between the mortgagor and mort- 
gagee of which he had no notice,”* or similar charges 
in connection with other mortgages or notes which 


these charges.?? 


he has not assumed.?4 


Deductions. Where the amount assumed is, by the 
terms of the agreement, to be reduced or canceled 
the mortgagee’s 
right to recover against the grantee, upon the hap- 
pening of the contingency, will be controlled by the 


on certain contingencies named, 


terms of the contract.?° 
Ascertainment of amount due. 


Hinrichs v. Brady, 23S. D. .250, 121 
NW 77 (holding that, where the 
mortgage which is recorded states 
the rate of interest the notes were 
to bear, without indicating whether 
this rate is limited to the time before 
the notes are due or not, the grantee, 
without any actual notice of a pro- 
vision in the note to the contrary, 
has a right to rely on the mortgage 
rate as the stipulated rate both be- 
fore and after the maturity of the 
note, and will not be liable for in- 
terest at an increased rate on unpaid 
installments of interest stipulated 
for in the note). 

19. . S.—Keller v. Ashford, 133 
U.S. 610, 10 SCt 494, 33 L. ed. 667. 

Cole.—Woods Inv. Co. v. Palmer, 8 
Colo. A. 132, 45 P 237. 

Mont. —Kinyon Inv. Co. v. Belmont 
State Bank, 69 Mont. 282, 221 P 286. 

N. J.—Field v. Thistle, 58 N. J. 
Eq. 339, 43 A 1072 [aff 60 N. J. Eq. 
444, 46 "A 1099]. 

S. D.—Hinrichs v. Brady, 23 S. D. 
260, 121 NW 777. 

20. Fuller v. Jillett, 2 Fed. 30, 9 


Biss. 296. 
' 91. Ariz.—Levy v. Stofella, 14 
139 Ga. 


Ariz. 262, 127 P 725. 
Ga.—Loftis v. Alexander, 
346, 77 SE 169, AnnCas1914B 718 
“(holding that the grantor and mort- 
gagee were properly joined as parties 
defendant in a bill by the grantee to 
enjoin the collection of attorney’s 
fees). 
Ilowa.—Johnson v. Harder, 45 Iowa 
te 


Me.—Johnson vy. Rice, 8 Me. 157. 

Mont.—Kinyon Inv. Co. v. Belmont 
State Bank, 69 Mont. 282, 221 P 286. 

Tenn.—Merrimon v. Parkey, 136 
Tenn. 645, 191 SW 327 (stipulation 
for attorney’s fees contained in the 
note but not in the mortgage). 

See Hartman vy. Six, 155 Ill. A. 202 
{rev on other grounds 248 Ill. 568, 94 
NE 1381] (holding that, unless the 
instrument evidencing the debt which 
is assumed contains a provision for 
an attorney’s fee, or the party assum- 
ing has notice that he is expected to 


pay an attorney’s fee, no such fee 
will be collectable from him). 

22, Edwards v. Thostenson, 64 
Towa 680, 21 NW 1386; The Home v. 
Selling, 91 Or. 428, 179 P 261, 21 
ALR 403; Merrimon v. Parkey, 136 
Tenn. 645, 191 SW 327; Dunean vy. 
Ewing, 3 Tenn. Ch. 29; Askew vy. 


Bruner, (Tex. Civ. A.) 205 Sw 152. 
[a] Assumption limited to specific 
amount.—(1) A grantee who has as- 
sumed the payment of five hundred 
dollars, part of the mortgage indebt- 
edness, does not, in the absence of 
agreeme-t to do so, subject himself 
to liabil'ty for any part of the inter- 
est due on the mortgage debt. Hd- 
wards v. Thostenson, 64 Iowa 680, 21 
NW 136. (2) A deed containing a 
provision that the grantee assumed 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


The grantee may 
maintain an action for an accounting against the 
mortgagee to determine the amount due.?¢ 
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amount.?® 


A state- 


the payment of ‘$721.60 due the N. 
Co., payable $12.24 monthly,” is not 
inconsistent with a finding that the 
grantee did not assume payment of 
interest on the seven hundred and 
twenty-one dollars and sixty cents. 


Askew v. Bruner, (Tex. Civ. A.) 205 
SW 152. 
{[b] Separate interest notes.— 


Where the mortgage debt and the 
accruing interest thereon are evi- 
denced by separate instruments, a. 
mortgage note and interest notes, an 
assumption of the mortgage note only 
does not subject the grantee of the 
land to liability also on the interest 
notes, Duncan v. Ewing, 3 Tenn. Ch. 


29. 

[c] Assumption of mortgage note. 
—A grantee of land who has as- 
sumed the payment of the mortgage 
note is bound by a stipulation in the 
note for the payment of interest an- 
nually and attorney’s fees. Merri- 
mon vy. Parkey, 136 Tenn. 645, 191 
SW 327. 

{d] Assumption of mortgage as 
distinguished from note.—A grantee 
is not liable under his assumption 
agreement for attorney’s fees, a pro- 
vision for which appeared in the 
mortgage note, where he assumed the 
mortgage as distinguished from the 
mortgage note and the mortgage did 
not call for the payment of more than 
the principal and interest of the note. 
The Home v. Selling, 91 Or. 428, 179 
P 261, 21 ALR 403. 

{e] Where the undertaking is to 
pay “the lien of the mortgage,” this 
means the amount due on the mort- 
gage, and a purchaser of the prem- 


ises is entitled to a reduction on 
account of payments of usurious 
interest. Parker v. Sulouff, 94 Pa. 
527, 


23. Voelpel v. Phecenix Mut. L. Ins. 
Co., (Mo. A.) 183 SW 679 (holding 
that a payment to the mortgagee of 
an excess over the mortgage rate un- 
der duress could be recovered back by 
the grantee). 

24. See supra § 776. 

25. Flagg v. Munger, 9 N. Y. 483 
[mod 14 Barb. 196]. See Judson vy. 
Dada, 79 N, Y: $73 (holding that, 
where the grantee of part of the land 
is released in part from his assump- 
tion of the entire mortgage, a subse- 
quent grantee of the other part is 
bound by the release); Creager v. 
Beamer Syndicate, (Tex. Civ. A.) 274 
SW 323 (holding that the right of the 
assignee of vendor’s lien notes, who 
takes with notice of the terms of the 
agreement between the mortgagee 
and grantee providing for an exten- 
sion of the time of payment in return 
for the grantee’s assumption of the 
notes, to recover on such notes will 
be controlled by the terms of the as- 
sumption agreement). 

[a] Reduction of amount assumed. 
—A grantee, under a provision in the 


ca 
he 
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ment of the amount due by the mortgagee estops him > 
from claiming more,** but does not cane the grantee 
in the absence of express agreement to pay him that 


Sale by trustee in bankruptcy. The holder ie a 
mortgage may sue the mortgagor’s grantee who had 
assumed payment of the mortgage for a deficiency 
resulting from a sale of the land, free from encum- 
brances, by the trustee in bankruptey of the owner 
of the land, under order of court.?® 
tion, such a grantee is entitled to credit for the full 
amount realized from a sale of the land in such 
bankruptey proceedings,*° and the cost and expenses 
acerued in the bankrupt court are not chargeable 
against the fund realized from the sale.*+ 

[§ 810] bb. Deficiency on Foreclosure.. 
grantee may be held personally liable for a deficiency — 
arising under a sale on foreclosure,®* and after fore- 
closure and sale, his liability is limited to such a 


In such an ac- 


The 


deed asSumed one half the mortgage 
debt, but a bond was issued by the 
grantor in consideration of the gran- 
tee’s accepting the deed, proyiding 
that the obligor would pay a certain 
portion of the one half asSumed and 
that, if the obligor defaulted on his 
bond, the grantee should not be bound 
to pay any part of the mortgage. 
The obligor defaulted, the mortgagee 
foreclosed, and it was held that the 
grantee was not liable for the de- 
ficiency on his pe eae & agreement. 
Flagg v. Munger, 9 N. 483. 

pene as primary tau see infra § 


26. Elliott v. Brady, 172 N. ¢. 
828, 90 SE 951. 


27. See Colquhoun v. Murray, 26 
Ont. A. 204. 
28. See Colquhoun v. Murray, 26 


Ont. A. 204 (holding that an admis- 
sion by the grantee of the correct- 
ness of the sum claimed on the mort- 
gage by the mortgagee contained in 
the deed from the mortgagor to the 
grantee is not a sufficient acknowl- 
edgment to the mortgagee of the in- 
debtedness within the meaning of the 
statute of limitations). 

29. Harris, vi Rice, 13h :S. CC: 17a 
126 SE 754: 

30. Harris v. Rice, supra. 

31. Harris v. Rice, supra. 

32. U. S.—Episcopal City Mission 
v. Brown, 43 Fed. 834 [aff 158 U. S. 
222, 39 L. ed. 960). 

Cal.—Roberts v. Fitzallen, 120 Cal. 
482, 52 P 818; Woodward v. Brown, 
119 Cal. 283, 51. BP: 2, 542, 63 AmSRig 
108; O’Neal v. Hart, 116 Cal. 69, 47 P 
926; Williams v. Naftzger, 103 Cal. 
438, 37 P 411; Thomson v. Bettens, 
94 Cal. 82,29 P-336. 
pe C.—Giesy v. Gregory, 15 App. 
217 Ill, 148, 


I11l.—Scholten v. Barber, 
75 NE 460; Mead v. Peabody, 183 Ill. 
126, 55 NE 719; Edwards v. Hall, 93 
Bey 326; White v. Mackey, 85 Tl. A. 

Ind.—Lowe v. Hamilton, 132 Ind. 
406. 31 NE 1117; Wells v. Merritt, 
17 Ind, 255. 

Kan.—Northwestern Barb-Wire Co. 
v. Randolph, 47 Kan. 420, 28 P 170. 

Nebr.—Grand Island Sav., ete., As- 
soc. v. Moore, 40 Nebr. 686, 59 NW 
115; Reynolds v. Dietz, 39 Nebr. 180, 
58 NW 89; Stover v. Tompkins, 34 
Nebr. 465, 51 NW 1040; Rockwell v. 
Blair Sav, Bank, 31 Nebr. 128, 47 NW 
641; Keedle v. Flack, 27 Nebr. 836, 
44 NW 34; Shamp v. Meyer, 20 Nebr. 
223, 29 NW 379; Cooper v. Foss, 15 
Nebr. 515, 19. NW 506. 

N. J.—Green v, Stone, 54 N. J. Ea. 
387, 34 A 1099; 55 AmSR 577; Allen 
v. Allen, 34 N. J. Eq. 498; Sebring 
v. Conkling, 32 N. J. Eq. 24; Pruden 
v. Williams, 26 N. J. Eq. 210; Klap- 
worth v. Dressler, 13 N. J. Eq. 62, 78 
AmD 69; Brunson v. Ferguson, 2 N. 
Tose hg dee 


§§ 810-813] 


deficiency.*® Under a statute providing that the 
mortgagee’ s only remedy is an action to foreclose the 

mortgage," or in jurisdictions restricting the mort- 
gagee’s remedy against the grantee to a right to be 
subrogated to the mortgagor’s rights against him in 
a foreclosure suit,®> it has been “held that the pur- 
chaser’s liability is nothing more than that of a 
guarantor against a deficiency arising on foreclosure. 

[§ 811] (c) Land as Primary Fund.** Although 
there is some conflict of authority, the more gen- 
erally accepted rule is that the grantee’s liability 
upon the assumption agreement may be enforced 
without first exhausting the mortgagee’s remedy 
against the land by foreclosure.*7 A grantee who 
has assumed the mortgage debt cannot defeat an ac- 
tion upon the contract for the payment thereof by a 
tender of the land,** nor can he compel the mort- 
gagee to accept a surrender of the mortgaged prem- 
ises on peril of losing his rights to enforce the 
assumption agreement.°® Where the purchaser re- 
tains from the purchase price of land the amount of 
a mortgage thereon for the express purpose of meet- 
ing it, the land becomes a fund in his hands for 
that purpose and he is not at liberty to deal with 
it in a manner inconsistent with that obligation,*® 
as, for example, by buying in the land at a fore- 
closure sale under a prior mortgage and then claim- 
ing that the lien of the second mortgage, which he 


N. Y.—Wager v. Link, 134 N. Y. 
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had previously assumed, was discharged thereby.*! 
On the other hand, because of the view that the land 
remains the primary fund, the mortgagee may re- 
lease the mortgagor’s personal liability without re- 
leasing the mortgage lien.?? 

[§ 812] (3) Successive Conveyances—(a) In Gen- 
eral. if mortgaged property passes through the 
hands of successive grantees, each of whom assumes 
the mortgage, the personal liability of the last holder 
inures to the benefit of the mortgagee and may be 
enforced by -him;*? nor can the last holder claim to 
be released from such liability on the ground that 
the mortgagee had returned to a prior grantee, who 
also had assumed the mortgage, collateral which the 
latter had deposited with the mortgagee as security 
for its payment.44 The right of the mortgagee to 
proceed in equity against one who has assumed to 
pay the mortgage does not afford him a claim to the 
purchase money upon a sale of the mortgaged prem- 
ises by the mortgagor or owner or to the lien to:se- 
cure it.*® 

[§ 813] (b) Liability of Grantee Dependent on 
Liability of Grantor.*® In some jurisdictions, a 
subsequent grantee is liable to the mortgagee on his 
assumption agreement independently of the lability 
or absence of liability of his grantor ;*" in others, a 
subsequent grantee is not liable on his assumption 
agreement if he derives his title from or through 


122, 31 NE. 213;. Gifford v. .Father 
Matthew Total Abstinence Ben. Soc. 
No. 1, 104 N. Y.-139, 10 NE 39; Cash- 
man v. Henry, 75 N. Y. 103, 31 AmR 
437; Howard v. Robbins, 67 App. Div. 
245s IB ONS die fattl 176 AN. Y¥.0498, 
63 NE 530]; New York L. Ins. Co. v. 
Aitkin, 57 N. Y. Super. 42, 4 NYS 
879; Newton v. Evers, 77 Misc. 619, 
137 NYS 507; Styles v. Price, 64, How 
Bro 224; Fleishhauer ve Doellner, 60 
HowPr 438; Halsey v. Reed, 9 Paige 
446; Blyer v. Monholland, 2 Sandf. 
Ch. 478. 

N. D.—Bull v. Smith, 49 N. D. 337, 
191 NW 624, 25 ALR 1402. 


Oh.—Whitney v. Meister, 26 Oh. 
Cir. Ct. 593; Stone v. Becker, 4 Oh. 
Dec. (Reprint) 541, 2 ClevLRep 
346. 


S. C.—Redfearn v. Craig, 57 S. C. 
534, 35 SE 1024; Gerald v. Gerald, 
30 S. C. 348, 9 SE 274, 

Ss. D.—Hull v. Hayward, 13 S. D. 
291, 883 NW 270, 79 AmSR 890. 

Wis.—Palmeter v. Carey, 63 Wis. 
426, 21 NW 793, 23 NW 586 

Compare Carleton ie Byington, 24 
Iowa 172. 

[a] Purchase of undivided inter- 
est.—Where the owner of lands sub- 
ject to a mortgage conveys an un- 
divided half thereof to a purchaser, 
subject to half of the mortgage debt, 


which the latter assumes, and, on 
foreclosure of the mortgage, the 
premises sell for less than the 


amount of the mortgage-.debt, such 


purchaser is liable for half of the 
deficiency. Blass v. Terry, 87 Hun 
563, 34 NYS 475 [rev on. other 


grounds 156 N, Y. 122, 50 NE 953]; 
Harlem Sav. Bank v. Mickelsburgh, 
57 HowPr (N. Y.) 106. 

33. Giesy v. Gregory, 15 App. (D. 
Cc.) 49; Anderson v. Thompson, 225 
Mich. 155, 195 NW 689; Kinyon Inv. 
Co. v. Belmont State Bank, 69 Mont. 
282, 221 P 286 (deficiency judgment 
authorized by statute); Wager v. 
Link, 134 N.Y. 122, 31 NE 213 [rev 
58 Hun 272, 12 NYS 68]; Silverstein 
v. Brown, 153 App. Div. 677, 138 NYS 
848. 

34. Sherwood v. Lowell, 34 Cal. A. 
365, 167 P 554. 

85. Anderson v. Thompson, 225 
Mich. 155, 195 NW 689. 

36. Right of heir to call upon per- 
sonal estate to satisfy mortgage debt 
see Descent and Distribution § 289. 


37. See infra § 822. 47 AmR 467. See Harts v. Emery, 
38. The Home v. Selling, 91 Or.|184 Ill. 560, 56 NE 865 (holding that 
428, 179 P 261, 21 ALR 403. the fact that the notes secured by a 
39. Merritt v. Youmans, 21 App.| deed of trust were not signed by the 


Div. 256, 47 NYS 664. 
. 40. Manwaring v. Powell, 40 Mich. 

Yate, 

41. Manwaring v. Powell, supra. 

42. Bentley v. Vanderheyden, 35 
ING Ontite 

43. Ark.—Felker v. Rice, 110 Ark. 
70, 161 SW 162, 

Cal.—Robson v. O’Toole, 45 Cal. A, 
63, 187 P 110. See Andrews v. Rob- 
ertson, 177 Cal. 434, 170 P 1129 (evi- 
dence not sufficient that grantee had 
assumed mortgage). 

Conn.—Colchester Sav. Bank vv. 
Brown, 75 Conn. 69, 52 A 316. 


Kan.—Smith v. Kibbe, 104 Kan. 
159, 178 P 427, 5 ALR 483. 
Mass.—Jager v. Vollinger, 174 


Mass, 521, 55 NE 458. 

Minn.—Wood v. Johnson, 117 Minn. 
267, 1835 NW 746. 

Nebr.—Stover v. ‘Tompkins, 34 


Nebr. 465, 51 NW 1040. 
N. Y.—Cashman v, Henry, 75 N. Y. 
103, 31 AmR 4387, 5 AbbNCas- 230 
{rev 44 N. Y. Super. 938, 55 HowPr 
234]; King v. Sullivan, 31 App. Div. 
549, 52 NYS 130; Rawson v. Cope- 
pats 38 Barb. Ch. 166, 2 Sandf. Ch. 

N. C.—Baber v. Hanie, 163 N. C. 
588, 80 SE 57, 12 ALR 1518. 

Or.—The Home v. Selling, 91 Or. 
428, 179 P 261, 21 ALR 4038. 

Tex.—Fant v. Wright,. (Civ. A.) 61 
SW 514. 

See Montclair Sav. Bank v. Part- 
ridge, 92.N. J. Eq. 651, 111 A 739 
(where, although there had been no 
assumption by the grantor in the 
deed to him, the court held that the 
obligation might have existed with- 
out any covenant of assumption). 

44. Boice v. Coffeen, 158 Iowa 705, 
138 NW 857. 


45. Emley v. Mount, 32 N. J. Eq. 
470. 
46. Liability of grantor as related 


to consideration for grantee’s as- 
Fo eon of mortgage see supra § 


What law governs see supra 
§ 765. 
47. U. S.—Bradbury v. Carter, 291 


Fed. 363 (Illinois). 
Colo.—Cobb v. Fishel, 15 Colo. A. 
384, 62 P 625. 
Ill.—Dean vy. Walker, 107 Ill. 540, 


maker of a deed, but by a third per- 
son, does not affect the validity of a 
contract of assumption by a pur- 
chaser of the mortgaged premises; 
by which he agrees to pay specified 
portions of the indebtedness. evi- 
denced by the notes as part of the 
purchase price). 

Iowa.—Marble Sav. Bank v. Me- 
sarvey, 101 Iowa 285, 70 NW 198; 
Wood: v. Smith, 51 Iowa 156, 50 NW. 
581. 

Mo.—Crone v. Stinde, 156 Mo. 262; 
55 SW 8638, 56 SW 907 [expressly 
disappr or virtually overr Hicks v. 
Hamilton, 144 Mo. 495, 46 SW 432, 
66 AmSR 431; Kansas City Sewer 
Pipe Co. v. Thomson, 120 Mo. 218, 25 
aw 522; Harberg v. Arnold, 78 Mo. A. 

7]. 

Nebr.—Hare v. Murphy, 45 Nebr. 
809, 64 NW 211,:29 LRA’851; See 
McGregor v. Eastern Bldg., etce., As- 
soc. 5 Nebr. (Unoff.) 563, 99 NW 
509 ‘(holding that a grantee who has 
assumed to pay a mortgage which 
is an apparent lien on real estate, as 
a part of the price, cannot have his 
title quieted against the lien on the 
ground that it was not enforceable 
against his grantor). 2 

. D.—McDonald v. Finseth, 32 N. 
D. 400, 155 NW 8638, LRAI916D 149 
[distinguishing Parlin v. Branden- 
burg, . D. 473, 475, 52° NW ‘405, 
where the promise of the grantee was 
merely “to pay to said first party all 
the sums which he pays on said guar- 
anty and advances in pursuance of 
this agreement’’], 

Oh.—Brewer v. Maurer, 38 Oh. St. 
543, 43 AmR-436; Little v. Thoman, 
eta Dec. (Reprint) 513, 2 ClevLRep 

Pa.—Merriman v. Moore, 90 Pa. 78; 
eek s Hst.. 58 Pa. Super. 159. 


C.—South Carolina Ins. Co. v. 
ohn 108 S. C. 475, 95 SE 65. : 
Tenn.—Title Guaranty, etc., Co. v. 


Bushnell, 143 Tenn. 681, 228 Sw 699, 
12 ALR 1512 
Utah.—McKay v. Ward, 20: Utah 
149, 57 P 1024, 46 LRA 623. 
Wash.—Corkrell v. Poe, 100° Wash. 
625, 171 P 522; 12 ALR 1524. 
Wis.—Enos v. Sanger, 96 Wis. 150, 


NY 1069, 65 AmSR 38, 37 LRA 
6 
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a former owner who did not assume the mortgage 
debt or otherwise become personally liable for it,*® 
unless the former owner who did not assume was 
merely a conduit for the passing of the title and had 
no beneficia! interest in the property.*® 
grantee is not relieved from liability on his assump- 
tion agreement in these jurisdictions where the for- 
mer owner, although not assuming the mortgage in 
the conveyance to “himself, later and while he held 
the title, did assume the liability,°° and even though 
the bond, by which such lability was assumed, stipu- 
lated that the mortgagee should first exhaust his 


remedies against the land.°t 


[§ 814] (c) Continuing Liability of Grantor. 


Where the property has passed 


hands, each successive grantee assuming the mort- 
gage, their undertakings form a chain of liabilities 
for the payment of the mortgage debt, and equity 
will determine and settle the order of their labil- 
A grantee who has assumed payment of the 
mortgage debt cannot escape liability by conveying 
the property to another who in turn assumes the 
mortgage,®? although, of course, there can be but 


rine 


48. Cal—Andrews v. Robertson, 
177 Cal. 434, 170 P 1129; Ward v. De 
Oca, 7120) Cal. 102; 52) P” 130), Case v- 
Meaniw5s7T aCal. Aywi458, 20% P 1388; 
Sherwood v. Lowell, 34 Cal, A. 365, 
167 P 554. 

D. C.—American Security, etc., Co. 
v. Ferrero, 45 App. 84. 

Kan.—Colorado Sav. Bank v. Bales, 
101 Kan. 100, 165 P 843; New England 
Trust Co. v. Nash, 5 Kan. A. 739, 46 
P 987; Skinner v. ‘Mitchell, 5 Kan. A, 
366, 48 P 450; Morris v. Mix, 4 Kan. 
A. 654, 46 P 58. 

Minn.—Clement v. Willett, 105 
Minn. 267, 117 NW 491, 127 AmSR 
562, 17 LRANS 1094, 15 AnnCas 1053: 
Nelson v. Rogers, 47 Minn. 103 49 
NW. 526; Brown v. Stillman, 43 Minn. 
126, 45 NW 2. 
_N. J.—Eakin v. Schultz, 61 N. J. 
Eq. 156, 47 A 274; Biddle v. Pugh, 59 
Nic. Ea. 480, 45 oN 626; New Jersey 
Sinking Fund Comrs. v. Peter, 32 N. 
J. Eq. 113; Youngs v. Public Schools, 
31 Nw J. Eq. 290; Norwood v. De Hart, 
30) Ne 12 (od: 412; Arnaud v. Grigg, 
29 N. J. Ea. 482; Wise v. Fuller, 29 
N. J. Haq.. 25.7; Crowell v. St. Barnabas 
Hospital, 27 N. J. Eq. 650; Crowell 
Ve Currier,..20.N. 3. Eig. 152 [aft 727 
N._J. Eq. 650]; Klapworth v. Dress- 
ler, 13 .N. J. Eq. 62, 78 AmD 69. 

N. Y.—Bennett v. Bates, 94 N. Y. 
854 [mod 26 Hun 364]; Vrooman v. 
Turner, 69° N. Y. 280, 35 AmR a Yaye 
Garnsey v. Rogers, 47 N.Y. 233, 7 
AmR 440; Trotter v. Hughes, 12 N. 
Y. 74, 62 AmD 137; Jenkins v. Bishop, 
136 ‘App. Div. 104, 120 NYS 825; 
Williams v. Van Geison, 76 App. Div. 
592, 79 NYS 95; King v. Sullivan, 
31 App. Div. 549, 52 NYS 130; Car- 
rier v. United Paper Co., 73 Hun 
287, .26 NYS 414; Smith v. Cross, 
16 Hun 487; King v. Whitely, 10 
Paige 465. See Howard v. Robbins, 
170 N. Y. 498, 63 NE 530 [aff 67 App. 
Div. 245, 73 NYS 172] (holding that 
a@ conveyance containing an agree- 
ment of the grantee by which he as- 
Sumed the mortgage, even where he 
takes from a grantor who is not 
liable, is effective to convey only the 
equity, the land being charged in 
his hands with the payment of the 
mortgage debt); Binsse v. Paige, 1 
Abb. Dec. 138, 1 Keyes 87 (where the 
successive grantees had all taken 
“subject to mortgage,’ no one of 
them agreeing to assume the mort- 
Lage). 

,Or.—Portland Trust Co. v. Nunn, 
34 Or. 166, 55 P 441; Young Men’s 
Christian Assoc. v. Croft, 34 Or. 106, 
55 P 439, 75 AmSR 568. 

S. D.— Fry v. Ausman, 29) 'S) DD, 30; 
1385 NW 708, 39 LRANS 150, AnnCas 
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one satisfaction 


But the 
there are 


[§§ 813-815 


% 
of the debt.64 Such liability con- 


tinues, even though the grantee’s name does not ap- 
pear as grantee in the deed, and a transfer of the 
land is later made to one whose name is inserted and 
who does not assume the mortgage.®® In some states, 
statutes which provide that the personal 
lability of a grantee under his agreement to assume 
payment of the mortgage debt shall not continue 
after he ‘‘has bona fide parted with the encumbered 
property, unless he shall have expressly assumed 
such continuing liability.’’®> Under such statutes, it 
has been held that, in the absence of any agreement 


to assume a continuing liability, such lability does 


through several 


grantee 


1914C 842. 
ae Bh Ree een Va Cabell rua 1) Nias 
[a] Discussion of rule.—‘‘The 


rule which exempts the grantee of 
mortgaged premises subject to a 
mortgage, the payment of which is 
assumed in consideration of the con- 
veyance as between him and -his 
grantor, from liability to the holder 
of the mortgage when the grantee is 
not bound in law or equity for the 
payment of the mortgage, is founded 
in reason and principle, and is not 
inconsistent with that class of cases 
in which it has been held that a 
promise to one for the benefit of a 
third party may avail to give an 
action directly to the latter against 
the promissor, of which Lawrence v. 
Fox, 20 N. Y. 268, is a prominent 
example. To give a third party who 
may derive a benefit from the per- 
formance of the promise, an action, 
there must be, first, an intent by the 
promissee to secure some benefit to 
the third party, and second, some 
privity between the two, the prom- 
issee and the party to be benefited, 
and some obligation or duty owing 
from the former to the latter which 
would give him a legal or equitable 
claim to the benefit of the promise, 
or an equivalent from him personally. 
It is true there need be no privity 
between the promissor and the party 
claiming the benefit of the under- 
taking, neither is it necessary that 
the latter should be privy to the 
consideration of the promise, but it 
does not follow that a mere volunteer 
¢an avail himself of it. A legal obli- 
gation or duty of the promissee to 
him, will so connect him with the 
transaction as to be a substitute for 
any privity with the promissor, or 
the consideration of the promise, the 
obligation of the promissee furnish- 
ing an evidence of the intent of the 
latter to benefit him, and creating a 
privity by substitution with the 
promissor. A mere stranger cannot 
intervenes, and claim by action the 
benefit of a contract between other 
parties. There must be either a new 
consideration or some prior right or 
claim against one of the contracting 
parties, by which he has a legal in- 
terest in the performance of the 
agreement.” Vrooman v. Turner, 69 
N. Y. 280, 283, 25 AmR 195. 

49. Robson v. O'Toole, 60 Cal. A, 
RAG. 214 PT 28 8. 

50. Wager v. Link, 150 N. Y. 549. 
44 NE 1103; Wager v. Link, 134 N. 
Y. 122, 31 NE 213 [rev 58 Hun 272, 
12 NYS 68]. 

[a] -For example, where a grantor 


not attach by force of the circumstance that the 
grantee who had assumed the debt conveyed to an- 
other who did not,°’ and that a recital that the 
‘fassumes and agrees to pay’’ the mortgage 
debt is not, by itself, an assumption of a continuing 
liability,®® but that, where the grantee in terms 
agrees for ‘‘himself, his heirs and assigns,’’ to pay 
the mortgage debt, there is a continuing lability 
within the meaning of the statute.°° 

[§ 815] (4) Rescission of Agreement or Release 


obtained title from the mortgagor 
by quitclaim deed containing no cov- 
enant of assumption, but, after re- 
ceiving the title and before convey- 
ing it, gave bond to the mortgagee to 
pay any deficiency, a covenant of his 
grantee to pay the mortgage inures 
to the benent of the mortgagee. 
ree v. Link, 150 N. Y. 549, 44 NE 
3. 


51. Wager v. Link, 134 N, Y. 122, 
eS 213 [rev 58 Hun 272, 12 NYS 

52. Biddle v. Pugh, 59 N. J. Ea. 
480, 45 A 626; Youngs vy. Public 
Schools, 31 N. J. Eq. 290. 

53. Cal.—Robson vy. O’Toole, 45 


Cal. A. 63; 187 P 110. 
for: C.—Giesy v. Gregory, 15 App. 


Ill.—Webster v. Fleming, 178 Ill. 
140, 52 NE 975; Roth v. Galva State 
Bank, 186 Ill. A. 236. 


Mass. eo ateel iG leet RIB hl Mass. 
129. 
Mich.—Kollen vy. Sooy, 172 Mich. 


214, 137 NW 808; Corning v. Burton, 
102 Mich. 86, 96, 62 NW 1040. 
Minn.—Pinch v. McCulloch, 72 


Minn. 71, 74 NW 897. 

N. Y.—Campbell v. Smith, 71 N. Y. 
26, 27 AmR 5; Fleishhauer v. Doell- 
ner, 9 AbbNCas 372. 

See Boice v. Coffeen, 158 Iowa 705, 
138 NW 857 (holding that a grantee 
who has assumed the mortgage and 
then conveyed to another who has 
also assumed the mortgage is en- 
titled on foreclosure to equitable re- 
lief against his grantee but without 
prejudice to the preéxisting equity 
of the mortgagee): Hampshire v. 
Greeves, (Tex. Civ. A.) 130 Siw 665 
(holding that, where the grantee who 
had assumed a mortgage on the prop- 
erty had the property sold by the 
mortgagee and transferred to a pur- 
chaser who had no notice of the 
assumption agreement, so as to cut 
off the rights of a subsequent mort- 
gagee, he was liable in equity to the 
subsequent mortgagee for his debt to 
the extent of the value of the land). 

54. The Home v. Selling, 91 Or. 
428, 179 P 261, 21 ALR 403 

55. Santee v. Keefe, 127 ‘Towa rd 
102 NW &08. 


56. See statutory provisions. 

57. Sloan v. Klein, 230 Pa. 132, 
79 A 408. 

58. Sloan v. Klein, supra. Contra 
Sotumiat Vv. Gibson, 12) 9Pan eDists 

Effect of statute on antee’s 
ota to mortgagor see supra 
§ 787. 

59. Stockton v. Gould, 149 Pa. 68, 
24 A 160. 


SS 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


’ 


. gagor before knowledge of the as- 


§§ 815-816] 


Therefrom. The a&sumption contract may be re- 
seinded, or the grantee released therefrom by the 
mortgagor, so long as the mortgagee has done noth- 
ing to show his adoption of the contract or his ac- 
ceptance of the grantee as the principal debtor.®° 
After the mortgagee has accepted or adopted the 
contract, or acted on the faith of it, the rule fol- 
lowed in the great majority of states is that it is 
not in the power of the parties, as against the rights 
of the mortgagee, and in the absence of his consent 
thereto, to change or annul it.°* An acceptance of, 
or acting upon, the assumption agreement by the 
mortgagee, precluding its rescission by the parties 
thereto, is evidenced by the bringing of an action 
on the agreement by the mortgagee,®* but not by his 
acceptance of a payment of interest on the mort- 
gage by the grantee.®* 

Evidence of release. Where the grantee’s cove- 
nant to pay rests in parol, his release from the obli- 
gation may be by parol,®* his release being implied 
from a rescission of the contract of sale or recon- 
veyance of the property to the mortgagor,® but not 
from the substitution of his grantee’s name in place 
of his own in the original deed.*¢ 

Minority rule. In certain states, contrary to the 
rule followed generally elsewhere, the irrevocable 
character of the grantee’s assumption after its ac- 


60. Cal.—Biddel v. Brizzolara, 64 
Cal, 3547-30) 24609" 
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that an agreement to assume a mort- 
Sage inserted in a deed by mistake | 27 Jk 


[41 C.J.] 749 


ceptance by the mortgagee is denied, and the mort- 
gagor’s release of his grantee bars the mortgagee’s 
action against the grantee, independently of the 
time when it was granted.®? There is one exception. 
The mortgagor, after his insolvency, cannot release 
his grantee in fraud of the rights of the mortgagee.*8 

[§ 816] (5) Enforcement of Liability by Mort- 
gagee—(a) Right To Enforce. As has been noted, 
the current of authority is to the effect that the mort- 
gagee may enforce a covenant or obligation which 
the grantee of the mortgaged premises has entered 
into with the mortgagor to assume or indemnify him 
against the mortgage debt directly against the 
grantee.®® 

By statute in some jurisdictions it has been pro- 
vided that the right to enforce the personal liability 
of the grantee shall not acerue to any person other 
than the person with whom such an agreement is 
made.7° Under such a statute the mortgagee cannot 
sue in the name of the legal plaintiff without his 
consent,’! but an action may be brought in the name 
of the covenantee for the use of the holder of the 
mortgage.?? 

Assignment. The obligation of the purchaser aris- 
ing from a covenant to assume or indemnify the 
mortgagor against the mortgage debt may be as- 
signed by the mortgagor to the mortgagee,’* and 


52; Chesed v. St. Barnabas Hospital, 
Eq. 650 {[aff- Crowell v. 


Ind.—Berkshire L. Ins. Co. v.|may be released by the mortgagor Peet 2% Ns det Eig 1b2s Coles vc 
Hutchings, 100 Ind. 496. after the mortgage note has been|Cole, 110 N. Y. 630, 17 NE 682, 2 
Iowa.—Hannan v. ‘Murphy, 198] transferred. by the mortgagee to an-|Silv. A. 77; Devlin yv. Murphy, 56 
Iowa 827, 200 NW 418; Gilbert v.| other provided the purchaser of the| HowPr (N. Y.) 326, 5 AbbNCas 242; 
Sanderson, 56 Iowa 349, 9 NW 293,|/note had no knowledge of the as-| Brewer v. Maurer, 38 Oh. St. 548, 43 
41 AmR 103. See Collentine v. John-|Sumption agreement atthe time of |AmR 436; Phipps v. Goulding, 9 Oh. 


son, 202 NW 535 (where the grantee 


did obtain a release from the mort- Colo.—Starbird 


sumption agreement came to the 


his purchase of the note). 
v. Cranston, 24 
Colo. 20, 48 P 652. 

Tll.— Bay v. Williams, 


Dec. (Reprint) 467, 14 CinecLBul 50; 
Sanderson v. Turner, 73 Okl. 105, 174 
P 763, 2 ALR 347. See Boissac v. 
Downs, 16 La. Ann. 187 (holding tnat 


mortgagee, but holding him liable for 
the mortgage debt on other grounds); 


Shult v. Doyle, 201 NW 787 (al- 
leged novation not established by the 
evidence). 


Minn.—Gold v. Ogden, 61 Minn. 88, 
63 NW 266. 

N. J.—O’Neill v. Clark, 33 N. J. 
Eq. 444; Youngs v. Public Schools, 


“31 N. J. Ea. 290; Crowell v. St. Bar- 


27 N. J. Eq. 650. 


nabas Hospital, 
N. TOSIN TS exes 


Y.—Judson v. Dada, 
373; Wage v. Munger, 
Stephens v. Casbacker, 
See Gifford v. Corrigan, 
223, 11 NE 498 (holding that record- 
ing of a deed raised no presumption 
of delivery where the conveyance was 
to the grantee as trustee and he had 
no beneficial interest therein, but dis- 
cussing, although not deciding the 
point raised as to the effect of a re- 
lease of the grantee from his as- 
Sumption agreement); Garnsey  v. 
Rogers, 47 N. Y. 233, 7 AmR 440 
(holding that, where a mortgagee 
assumes a prior mortgage on the 
premises, such agreement is not a 
promise madé by the mortgagee to 
the mortgagor for the benefit of the 
prior mortgagee but is a promise for 
the benefit of the mortgagor only and 
that, therefore, when the mortgage 
containing such assumption is can- 
celed, the assumption agreement is 
thereby extinguished). 
Oh.—Brewer v. Maurer, 38 Oh. St. 
543, 48 AmR 436. 
Tex.—Huffman v. Western Mortg., 


etc.; ‘Co.,,13 Tex. Civ. A. 169, 36. SW 
306. 
[a] Reconveyance. — Where the 


purchaser has conveyed back to the 
mortgagor, the latter assuming the 
mortgige, there is no liability on the 
part of such purchaser to make good 
a deficiency. Crowell v. Currier, 27 
N. J. Eq. 152 


61. U. S.—Betts v. Drew, 3 F. Cas, 
No. 1,872. See Hayden v. Snow, 111 
WSs 220, 4 Sct, 405, "28 —-L—ed:--408 


[rev 14 Fed.70, 9 Biss, 511] (holding 


I? STS 938 
1 NE 340, 54 AmR 209. 

Ind.—Ellis v. Johnson, 96 Ind. 377. 

Ky.—Woodward v. Woodward, ieB: 
Mon. 116. 

Nebr.—Gibson v. Hambleton, 52 
Nebr. 601, 72 NW 1033. 

N. Y.—New York L. Ins. Co. v. 
Autkin; ai25 INV Yas.660; 2260 (Ne 773.23 
Watkins v. Reynolds, 123 N. Y. 211, 
25 NE 322 [rev 51 Hun 175, 5 NYS 
172]: Gifford v. Corrigan, 117 IN}, 
257, 22 NE 756, 15 AmSR 508, 6 LRA 
610 [aff 4 NYS 89]; Fleischauer v. 
Doellner, 58 HowPr 190. See Hartley 
v., Harrison, 24 N. Y. 170° (holding 
that, where land is conveyed subject 
to a usurious mortgage, which the 
grantee assumes to pay, a_subse- 
quent arrangement between the par- 
ties to the deed, whereby, as between 
them, it became a mere quitclaim, 
was inoperative to open the defense 
of usury to the grantee); Douglass v. 
Wells, 18 Hun 88, 57 HowPr 378; 
Whiting v. Gearty, 14 Hun 498; Ran- 
ney v. McMullen, 5 AbbNCas 246 
(holding that, where a mortgagor’s 
grantee expressly assumes payment 
of the mortgage, his liability to the 
mortgagee becomes absolute on the 
making of the conveyance, and can- 
not thereafter be discharged by the 
mortgagor). Contra Stephens _ vy. 
Casbacker, 8 Hun 116. 

Oh.—Torrey v. Stevenson, 2 OhNP 
NS 445. 

Or.—The Home vy. Selling, 91 Or. 
428, 179 P 261, 21 ALR 403. 

Tex.—Hoeldike v. Horstman, 61 
Tex. Civ. A. 148, 128 SW 642. 

Utah.—Clark v. Fisk, 9 Utah 94, 
33 P 248. 

Va.—Hubard v. Thacker, 132 Va. 
33, 110 SE 263, 21 ALR 423; Willard 
v. Worsham, 76 Va. 392. 

62, The Home v. Sania Ol Or; 
428, 179 P 261, 21 ALR 403 

63. Drollinger v. Carson, 97 Kan. 
502, lose Peg238 

64. Emery v. Dana, 76 N. H. 483, 
84 A 976. 

65. Laing v. Byrne, 34 N. J. Eq. 


} 339, 43 A 1072 [aff 60 


one who assumes to pay a mortgage 
debt by notarial act is not properly 
speaking a third possessor, in such 
sense that he can discharge himself 


by abandoning the property). But 
see Ingram v. Ingram, 172 Ill. 287, 
50 NE 198 (reconveyance, but with 


the intent of the parties that liability 
of the grantee under the assumption 
agreement shall not be affected there- 
by, is not a discharge). 

66. Reilly v. Lucraft, 34 Ida. 41, 
198 P 674. 

67. Biddel v. Brizzolara, 64. Cal, 
354, 30 P 609; Laing v. Byrne, 34_N. 
J+ Eq, 523, O’Neill ‘v, Clark, 33 .N; J. 
Eq. 444. 

68. Field v. Thistle, aa N. J. Eq 
J. Eq. 44h, 
46 A 1099]; Vreeland v. ppehoes 34 N. 
J. Eq. 312; Youngs v. Public Schools, 
31 N. J. Eq. 290. 


69. See supra §§ 806, 807. 

70. Sloan v. Klein, 230 Pa. 132, 79 
A 403 (sustaining the validity of "the 
statute). 

71. Fisler v. Reach, 202 Pa. 174, 
Bl A 599. 

[a] Claim against estate.—The 


mortgagee under such a statute can- 
not file exceptions to an accounting 
by the executor of the estate of the 
grantee upon the ground that the 
mortgagee is a creditor of such es- 
tate. In re Tritten, 288 Pa. 555, 86 
A 461, 

72. Wunderlich v. Sadler, 189 Pa. 
469, 42 A 109; Blood v. Crew Levick 
Co., 177 Pax 606,°35.-A°871,, 55. AmSR 
742; Blood v. Crew Levick Co.,'171 
Pa. 328, 33 A 344; Com. v. Dupont 
Land Co., 43 Pa. Co. 684. 

[a] Rule applied.—The effect of 
the statute restricting the grantee’s 
liability to the grantor alone pre- 
cludes the obligation of the grantee, 
a corporation, from being regarded 
as an indebtedness upon which the 
corporation must assess and collect 
a tax. Com. v. Dupont Land Co., 43 
Pa. Co. €84, 

73. See cases infra note 74. 


! 


750 [41 C.J.] 


such assignment will give the mortgagee a direct 
right of action against the purchaser." 
the right of the mortgagee, if any, to enforce the 
liability of the grantee passes to an assignee of the 
The rule allowing the assignee of the 
debt to enforce the obligation of the grantee has 
been applied, although the assumption clause is in- 
corporated in an instrument under seal to which 


mortgagee.*® 


he is not a party.’® 


[§ 817] (b) Nature and Form of Remedy—aa. In 
General. While the general rule is that the mort- 
gagee may enforce the liability of the grantee in an 
appropriate action,’? there is much variance of opin- 
ion as to what is the appropriate form of action.’® 


[§ 818] bb. What Law Governs. 


VA eeMedera lo mbOnd, 1 elG., scOm Ve 
Shapiro, 219 Mich. 13, 188 NW 465; 
Maloney v. Campbell, 28 Can. S. C. 
£28; Morice v. Kernigham, 18 Man. 
360, 9 WestLR 307; Barber v. Mc- 
Cuaig, 24 Ont. A, 492; Campbell v. 
Morrison, 24 Ont, A. 224 [app dism 
28 Can. S. C. 228]; Barber v. McCuaig, 
£1 Ont. 593; Laughlin v. Porteous, 19 
OntWN 184 [app dism 19 OntWN 
456]. See Smith v. Wright, 8 OntWN 
609 (holding that the mortgagee’s 
rights are not affected by a failure 
to give to the grantee a notice in 
writing of the assignment of the 
mortgagor’s claim to him); Ronald 
v. Whitehead, 12 OntWR 1073 (hold- 
ing that the obtaining of an assign- 
ment yendente lite is not sufficient 
and that an allegation of the assign- 
ment will be stricken out from the 
statement of claim where none had 
been made prior to the bringing of 
the action). 

75. Ala.—Morris v. Fidelity Mortg. 
Bond Co., 187 Ala. 262, 65 S 810. 

Colo.—Starbird v. Cranston, 24 
Colo, 20, 48 P 652. 

Ill—Harts v. Emery, 184 Ill. 560, 
56 NE 865. 

Iowa.—Ross v. Kennison, 38 Iowa 
396. 

Nebr.—Hare v. Murphy, 45 Nebr. 
809, 64 NW 211, 29 LRA 851. 

N. Y:—Curtis: v. Tyler, 9 
432. 

See Terry v. Duran Land Co., 112 
Mich. 665, 71 NW 525 (holding that 
the grantee cannot set up against an 
assignee of the mortgage that the 
assignment was without considera- 
tion). 

[a] Assignment and transfer of 
notes secured vests the legal title in 
the assignee entitling him to sue. 
Starbird v. Cranston, 24 Colo. 20, 48 
P 652; Harts v. Emery, 184 Ill. 560, 
56 NE 865. 

76. Harts v. Emery, supra. 

77. See supra §§ 806, 807. 

78. Kinyon Inv. Co. y. Belmont 
State Bank, 69 Mont. 282, 221 P 286. 

79. Johns v. Wilson, 180 U: S. 
440, 21 SCt 445, 45 L. ed. 613; Union 
Nut. ine. Co:v. \hanfords 61437 U- 
SrRS Teel aS Ot, Fan cousin Led emlulor 
Willard v. Wood, 135 U. S. 309, 10 
SCt 831, 34 L. ed. 210; North Ala- 
bama Dev, Co. v. Orman, 55 Fed. 18, 
5 CCA 22;~New York L. Ins: Co. ‘v. 
Aitkin, 1256) N.' Y. 660, (26° NE 732 
[rev 58 N. Y. Super. 586 mem, 11 
NYS 349]; The Home v. Selling, 91 
Or. 428. 179 P 261, 21 ALR 403. 

80. Codman v. Deland, 231 Mass. 
344, 121 NE 14; Goodenough v. La- 
brie, 206 Mass. 599, 92 NE 807, 138 
AmSR 411; Tobin v. Central Vermont 


Paige 


R. Co., 185 Mass: 337, 70 ‘NE 431; 
Creesy v. Willis, 159 Mass. 249, 34 
NE 265; Coffin v. Adams, 131 Mass. 


133; Prentice v. Brimhall, 123 Mass. 


291; Pettee v. Peppard, 120 Mass. 
522; Mellen v. Whipple, 1 Gray 
(Mass.) 317. 

[a] The mortgagee cannot con- 


tinue a suit brought in the name of 
the mortgagor against the purchaser, 
after the mortgagor’s consent to such 
suit, given originally without legal 
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Likewise, 


Lorn 2 


[§ 819] cc, Action at Law. 
a direct action at law is not permitted to the mort- 
gagee against a grantee who by the conveyance to 


ae | 


[§§ 816-819 


whether the remedy of the mortgagee against the 
grantee of the mortgagor ‘to enforce an agreement 
contained in the deed to him to pay the mortgage 
debt is at law or in equity is governed by the lex 


In some jurisdictions 


him has assumed the payment of the mortgage 


The question of 


consideration, has been withdrawn. 
Coffin v. Adams, 131 Mass. 133. 


81. Right to sue in equity see in- 
fra § 820. 
82. U. S.—North Alabama Dev. 


Co. v. Orman, 55 Fed. 18, 5 CCA 22 
{aff 53 Fed. 469] (Alabama). 
Ala.—Mitchell v. Hickman, 208 Ala. 


344, 94 S 284; Morris v. Fidelity 
Mortg. Bond Co., 187 Ala. 262, 65 S 
810. See Young v. Hawkins, 74 Ala. 


370 (bill to enforce a vendor’s lien). 

Colo.—Smith v. Davis, 67 Colo, 128, 
186 P 519; Starbird v. Cranston, 24 
Colo. 20, 48 P 652; Stuyvesant v. 
Western Mortg., etc., Co., 22 Colo. 28, 
43 P 144; Cobb v. Fishel, 15 Colo. A. 
384, 62 P 625. See Green v. Morri- 
son, 5 Colo. 18 (holding that, in an 
action on a note, defendant, who was 
the mortgagee and holder of another 
note, might claim as a set-off the 
deficiency after foreclosure against 
plaintiff, who was the grantee of the 
mortgaged premises). 

Ill.—Harts v. Emery, 184 Ill. 560, 
56 NE 865; Cotes v. Bennett, 183 Ill. 
82, 55 NE 661; Webster v! Fleming, 
178 Ill. 140, 52 NE 975; Robinson v. 
Holmes, 75 Ill. A: 203. See Harts™v. 
Hmery, 84 TljVA 317 fat 1400 
560, 56 NE, 865] (statute of limita- 
tions not available to grantee as a 
defense). 

Iowa.—Shult v. Doyle, 201 NW 787; 
Beeson v. Green, 103 Iowa 406, 72 
NW 555; Marble Sav. Bank v. Mesar- 
vey, 101 Iowa 285, 70 NW 198; Bristol 
Sav. Bank v. Stiger, 86 Iowa 344, 53 
NW 265; Lamb v. Tucker, 42 Iowa 
118, See Clarinda Nat. Bank vy. 
Kirby, 191 Iowa 786, 183 NW 478 
(fraudulent conspiracy between 
mortgagor and mortgagee as a de- 
fense). 

Kan.—Rickman v. Miller, 39 Kan. 
362, 18 P 304. See Searing v. Benton, 
41 Kan. 758, 21 P 800 (holding in 
garnishment that the grantee is not 
a debtor of the mortgagee where the 
latter on foreclosure had elected to 
look to the land and the mortgagor 
only, and not to the grantee). 

Me.—Cumberland Nat. Bank vy. St. 
Clair, 98: Me. 35, 44 A 123; Flint’ vi 
Winter Harbor Land Co., 89 Me. 420, 
36 A 634. 

Minn,.—Lahmers v. Schmidt, 35 
Minn, 434, 29 NW 169; Follansbee v. 
Johnson, 28 Minn. 311, 9 NW 882. 
See Wood v. Johnson, 117 Minn. 267, 
ee NW 746 (sufficiency of plead- 
ing). 

Pein gee v. Ruffins, 1 Miss. 


Mo.—Heim v. Vogel, 69 Mo. 529; 
Wayman v. Jones, 58 Mo. A. 313; 
Saunders v. McClintock, 46 Mo. A. 
216; Klein v. Isaacs, 8 Mo. A. 568; 
Fitzgerald v. Barker, 4 Mo. A. 105 
[aff 70 Mo. 685], 13 Mo. A. 192 [aff 
85 Mo. 13], 96 Mo. 661, 10 SW 45, 9 
AmSR 375. See’ Cress v. Blodgett, 
64 Mo. 449 (right of vendee under 
contract of sale to a deed conditioned 
on his payment of the mortgage 


Goes: Contra Page v. Becker, 31 Mo. 
Nebr.—Garneau _ vy. Kendall, 61 
Nebr. 396, 85 NW 291; Hare v. 


debt,®° although in such jurisdictions the mortgagee 
is ordinarily permitted to sue in equity.** 
other jurisdictions, however, it is held that the mort- 
gagee may proceed against the purchaser directly 
and at law,’? and such action at law may be brought 
in the mortgagee’s own name without the conecur- 


In many 


Murphy, 45 Nebr. 809, 64 NW 211, 
29 LRA 851; Keedle v. Flack, 27 
Nebr. 836, 44 NW 34; Cooper v. Foss, 
15 Nebr. 515, 19 NW 506. ¢ 

N. Y.—Blass v. Terry, 156 N. Y. 

122, 50: NE 953; New York-L. Ins 
Co. v. Aitkin, 125 N. Y. 660, 26 NE 
732 [rev 58 N. Y. Super. 586 mem, 
11 NYS 349]; Hand v. Kennedy, 83 
N. Y.' 149 [aff 45 N. Y. Super. 385]; 
Thayer v. Marsh, 75 N. Y. 340; Camp- 
bell _v. Smith) 7d N.Y. 26, °27 Acne 
5; Thorp v. Keokuk Coal Co., 48 N. 
Y. 253 [aff 47 Barb. 439]; Burr v. 
Beers, 24 N. Y. 178, 80 AmD 327. 
. N. C.—Parlier v. Miller, 186 N. C. 
501, 119 SE 898; Rector v. Lyda, 180 
NGi.57% 105..SH 170,..21 Ali y4e 
{overr in effect Woodcock v. Bostic, 
118 N. C. 822, 24 SE 362]. 

Oh.—Society of Friends v. Haines, 
47 Oh, St. 423, 25 NE 119; Brewer v. 
Maurer, 38 Oh. St. 543, 43 AmR 436. 

Or.—The Home v. Selling, 91 Or. 
428, 179 P 261, 21 ALR 403. 

R. I.—Mechanics’ Sav. Bank v. 
Goff, 13 R. I, 516; Urquhart v. Bray- 
ton, 22 Re 1.169. 

S. D.—Hollister v. Strahon, 23 S, 
D. 570, 122 NW 604, 21 AnnCas 677. 

Tex.—McCown v. Schrimpf, 21 Tex. 


22, 73 AmD 221. 

See Vinet v. Bres, 48 La. Ann. 
1254, 20 S 698 (holding that the 
grantee is entitled to an appeal when 
in the lower court he denied the ex- 
istence of the assumpsit declared 
on); Ferguson’s Suce.,.17 La. Ann. 
255 (mortgagee’s claim against the 
administratrix of the grantee in form’ 
of an opposition to her account); 
Ruhling v. Hackett, 1 Nev. 360 (bill 
in equity to reform deed). 

[a] In Connecticut (1) by the act 
of 1881, the holder of a mortgage 
may bring an action on the promise 
of a grantee to assume the mortgage 
without an assignment. Colchester 
Sav. Bank v. Brown, 75 Conn. 69, 52 
A 316. (2) Prior to the statutory 
authorization, in the ordinary case 
of a purchase of an equity of re- 
demption from a mortgagor, with 
provision in the deed that the grantee 
assumes and agrees to pay the mort- 
gage debt, no right of_action on the 
promise accrues to the mortgagee. 
In order to give a right of action, 
the promise must have been intended 
for his benefit; it is not enough that 
a benefit may accrue to him. Meech 
v. Ensign, 49 Conn, 191, 44 AmR 225. 
(3) A mortgagor might maintain an 
action on the promise whenever the 
circumstances were such as to jus- 
tify the conclusion that the promise 
was made for his benefit. Bassett . 
v. Bradley, 48 Conn. 224. 

[b] In Pennsylvania (1) by stat- 
ute, action must be brought in the 
name of the covenantee. See supra 
§ 816. (2) Prior to this enactment, 
it was held that the grantee might 
be held liable in an action for money 
had and received at the suit of the 
mortgagee. Hoff’s App., 24 Pa. 200. 
(3) It was held that the mortgagee 
might sue the grantee at law, al- 
though his grantor was not person- 
ay Aa Merriman v. Moore, 90 

a. ‘ 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


es) a de tb 2 


85 819-820] 


rence of the mortgagor,®* upon the theory that the 
grantee’s promise to pay the debt secured by the 
mortgage constitutes a contract between him and 
the mortgagor for the special benefit of the mort- 
The action may be assumpsit ®° or an ac- 
Where common-law 
distinctions between forms of action are retained, a 
purchaser assuming payment of the mortgage debt 
by acceptance of a conveyance made to him does 
not become liable to an action of covenant,’? but 
an action of debt or assumpsit only ean be main- 


gagee.5* 
tion in the nature thereof.®® 


tained.88 


In an action upon the note secured, judgment may 
be had against the purchaser upon his agreement 
to assume the mortgage indebtedness.*® 


Ala.—Ryall v. Prince, 82 Ala. 
S739 


Cranston, 24 
Colo. 20, 48 P 652. 

Tll.— Webster v. Fleming, 178 Ill. 
140, 52 NE 975; Dean v. Walker, 107 
Ill. 540, 47 AmR 467. See Gautzert 
Vv. Hoge, 73 Ill. 30 (holding that, 
where an action of covenant is 
brought, it must be brought in the 
name of the covenantee). 

Iowa.—Guarantee Mortg., etc., Co. 
v. Cox, 206 NW 278. 

Ky.—Colvin v. Newell, 8 KyL 959. 

Mo.—Fitzgerald v. Barker, 70 Mo. 
685 [aff 4 Mo. A. 105]. 

Nees burn. v. beers, 24--N.-) xX, 
178, 80 AmD 327, 

N. C.—Rector v. Lyda, 180 N. C. 
577, 105 SE.170, 21 ALR 411. 

Wis.—Morgan v. South Milwaukee 
te View Co., 97. Wis. 275, 72 NW. 
Me 

[a] Covenant.—The action may be 
maintained by mortgagee in his own 
name, even though the undertaking 
was by covenant. Fitzgerald v. 
Barker, 70 Mo. 685 [aff 4 Mo. A. 105]. 

84. U. S.—North Alabama Dev. 
Co. v. Orman, 53 Fed. 469 [aff 55 
Fed. 18, 5 CCA 22] (Alabama). 

Ala.—Morris v. Fidelity Mortg. 
Bond Co., 187 Ala. 262, 65 S 810. 

Colo.—Starbird v. Cranston, 24 
Colo. 20, 48 P 652. 

Iowa.—Shult v. Doyle, 201 NW 787; 
Peters v. Goodrich, 192 Iowa 790, 
185 NW 903; Beeson v. Green, 103 
Iowa 406, 72 NW 555; Marble Sav. 
Bank v. Mesarvey, 101 Iowa 285, 70 
NW 198; Bristol Sav. Bank v. Stiger, 
86 Iowa 344, 53 NW 265. 

Me.—Cumberland Nat. Bank vy. St. 
Clair, 93 Me. 35, 44 A 123. 

Mo.—Fitzgerald v. Barker, 70 Mo. 


83. 
264, 2 
Colo.—Starbird  v. 


685 [aff 4 Mo. A. 105]; Keifer vy. 
Shacklett, 85 Mo. A. 449. 
Nebr.—Hare v. Murphy, 45 Nebr. 


809, 64 NW 211, 29 LRA 851; Keedle 
v. Flack, 27 Nebr. 836, 44 NW 34; 
Shamp v. Meyer, 20 Nebr. 223, 29 
NW 379 (dictum). . 

85. U. S.—North Alabama Dev. 
Co. v. Orman, 53 Fed. 469 [aff 55 
Fed. 18, 5 CCA 22] (Alabama). 

Ill._—Harts v. Emery, 184 Ill. 560, 
56 NE 865, 

Me.—Cumberland Nat. Bank v. St. 
Clair, 98 Me. 35, 44 A 123; Flint v. 
Winter Harbor Land Co., 89 Me. 420, 


36 A 634, 

Mo.—Heim v. Vogel, 69 Mo. 529, 
ep: 

R. I.—Mechanics’ Sav. Bank v. 


Goff, 138 R. I. 516; Urquhart v. Bray- 
ton, 12 R: 1.4169: 

“If a grantee takes a deed con- 
taining a recital that the land is 
subject to a mortgage which the 
grantee assumes, or agrees to pay, 
a duty is imposed on him by the ac- 
ceptance, and the law implies a 
promise to perform it, on which 
promise, in case of failure, assumpsit 
will lie.” Heim v. Vogel, supra. 
Starbird v. Cranston, 24 Colo. 
20, 48 P 652, 

87. See Hollister v, Strahon, 23 
S. D. 570, 122 NW 604, 21 AnnCas ; 
677 (determining statutes of limita- 
tions applicable). 


88. See Hollister v. Strahon, 


.was 
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under a statute 


mortgage, being 


However, ! his benefit only, 


supra (determining statutes of limita- 
tions applicable). 

89. People’s Sav. Bank v. Jordan, 
200 Ala, 500, 76 S 442; Smith v. 
Davis, 67 Colo. 128, 186 P 519. See 
Cushing v. Newbern, 75 Okl. 258, 183 
P 409 (holding that a judgment 
against plaintiff was error where the 
purchaser did not defend and plain- 
tiff Introduced a deed showing that 
defendant purchaser had purchased 
the martgaged property and assumed 
to pay the mortgage). 

90. Frazey v. Casey, 96 Wash. 

108 Ind. 


Randall, 
595, 9 NE 464; Holland Reformed 
School Soc. v. De Lazier, 84 N. J. 
Eq. 442, 93 A 199 [aff 85 N. -J. Eq. 
497, 97 A 253]; Green v. Stone, 54 
No dk Bgl 38 751390, 34°7A 10995) 55 
; Halsey v. Reed, 9 Paige 
(N. Y.) 446; Blyer v. Monholland, 2 
Sandf. Ch. (N. Y.) 478; Title Guar- 
anty, etc., Co. v. Bushnell, 143 Tenn. 
681, 228 SW 699, 12 ALR 1512. See 
Knapp v. Connecticut Mut. L. Ins. 
Co,, 85) Fed. 329, 22 CCA 171; 40 LRA 
861 (holding that, although in Minne- 
sota, where the suit was brought, 
there is but one form of action, it 
essentially an equitable pro- 
ceeding). 

“(he principle on which the mort- 
gagee in such cases is entitled to 
enforce the obligation of the grantee 
is, that by the acceptance of a deed 
containing an assumption of the 
mortgage debt, the grantee becomes 
the principal debtor—the liability of 
the grantor as between the parties 
being that of a surety only; and by 
a well-settled doctrine of equity the 
mortgagee aS a creditor may, by 
way of subrogation, have the bene- 
fit of all collateral obligations which 
a person standing in the situation 
of a surety for another holds for his 
indemnity.” Green v. Stone, supra. 

92. U. S—Johns v. Wilson, 180 
U. S. 440, 21 SCt 445, 45 L. ed. 613 
(complaint in the nature of a bill 
in equity, under the Arizona code, 
there being no distinction under that 
code between suits at law and in 
equity); Willard v. Wood, 135 U. S. 
309, 10 SCt 881, 34 L. ed. 210 (Dis- 
trict of Columbia) ; Keller v. “Ash- 
ford 335 Ui. S: 610, 10 SCt 494, 33 
L. ed. 667 (District of Columbia); 
Knapp v. Connecticut Mut, L. Ins. 
Co; (85) Ked..1329, 29) CCA «271 n40 
LRA 861; Green v. Turner, 80 Fed, 
41 [aff 86 Fed. 837, 30 CCA 427]; 
ua teere v. Hub Min, Co., 57 Fed. 

Ark.—Felker v. Rice, 110 Ark, 70, 
161 SW 162. 

Cal.—Tulare County Bank v. Mad- 
den, 109 Cal. 312, 41 P 1092; Hop- 
kins v. Warner, 109 Cal. Gey 41 
P 868; Williams v. Naftzger, 103 Cal. 


438, 37 P 411; Robson v. O’Toole, 
45) Calis Ap tOd ye eS i gee LL Oe 
19, C.—Giesy v. Gregory, 15 App. 


Fla.—Herrin v. Abbe, 55 Fla. 769, 
46 S 183, 18 LRANS 907. See Bur- 
bridge v. Guinter, 69 Fla, 49, 67 S 
571 (sufficiency of pleading). 


Ind.—Stanton v. Kenrick, 135 Ind.. 


382, 35 NE 19; Lowe v. Hamilton, 


[41 C.J.] 751 


providing that no person shall be 


liable upon a note whose signature does not appear 
thereon, one who has orally agreed to assume a 
mortgage as part of the purchase price is not lable 
in an action at law upon the note secured.”® 

[§ 820] dd. Suit in Equity. The remedy of the 
mortgagee in equity to enforce the agreement of 
the purchaser is generally recognized,®+ and in many 
jurisdictions it is held that the mortgagee’s remedy, 
if any, is in equity.°? Even in jurisdictions allowing 
a direct action at law,®* he is given an option to pro- 
ceed in equity.®* 
as at law, the contract of the purchaser to pay the 


According to one view, in equity 


made with the mortgagor and for 
creates no direct obligation of the 


132 Ind. 406, 31 NE 1117; Berkshire 
Ee Ins: “Co. vv: Hutchings, 100 Ind. 
496; Carnahan v. Tousey, 93 Ind. 
561; Risk v. Hoffman, 69 Ind. 137; 
Smith v. Ostermeyer, 68 Ind. 432; 
McDill v. Gunn, 43 Ind. 315. See 
Wright v. Briggs, 99 Ind. 563 (com- 
plaint in equity against a purchaser 
of a part of the mortgaged premises 
who had assumed the mortgage and 
promised to relieve the remaining 
portion from the mortgage | lien, 
brought by the grantee of the other 
portion who had been compelled to 
pay the mortgage to save his prop- 
erty from foreclosure sale); Day v. 
Patterson, 18 Ind. 114 (suit to quiet 
title); Furman v. Glueck, 83 Ind. A. 
399, 146 NE 586 (holding that, in. 
the absence of a finding that the 
purchaser of land subject to mort- 
gage securing vendor’s note failed to 
comply with terms of the note and 
mortgage, the latter cannot be fore- 
closed as against him). Compare 
Helms v. Kearns, 40 Ind. 124 (en- 
forcement of claim against grantee’s 
estate). 

Mont.—Kinyon Inv. Co. v. Belmont 
State Bank, 69 Mont. 282, 221 P 286. 

N.. J.—Holland Reformed School 
Soc. v. De Lazier, 84 N. J. Eq. '442, 
93: A 199 [aff 185-N. J. Ha; 497, 97 
A (25313. Biddle =v. Pugh; /s597N= J; 
Eq. 480, 45 A 626; Klapworth Vv: 
Dressler, 18 N. J. Eq. 62, 78 AmD 
69; Insurance Co. v. Trusdell, 10 
IN Seda) Dime 8: See Whittaker v. 
Belvidere Roller-Mill Co., 55.°N. J. 
Eq. 674, 38 A 289 (holding that the 
purchaser at a foreclosure sale under 
a second mortgage receives the title 
which the mortgagor had at the time 
of the delivery of that mortgage, 
and attendant upon that title he 
takes the right which the second 
mortgagee received, to have the as- 
sets marshaled, and he may assert 
this equity against the subsequent 
voluntary and fraudulent grantee of 
the mortgagor). 

Vt.—Lamoille County Sav. Bank, 
etc., Co. v. Belden, 90 Vt. 585, 98 A 
1002; Davis v. Hulett, 58 Vt. 90, 4 
A 139, 

Va.—Hubard v. Thacker, 132 Va. 
33, 110 SH 263, 21 ALR 423; Wil- 
lard v. Worsham, 76 Va. 392. See 
Thacker v. Hubard, 122 Va. 379, 94 
SE 929, 21 ALR 414; Mellvane v. 
Big Stony Lumber Co., LObSWa Gi 3s 
54 SE 473 (both holding that an 
action at law would not lie even 
under the code allowing one for 
whose sole benefit a promise was 
made to enforce it by action brought 
in his own name), 

See Hamilton v. Wheeling Public 
Service Co., 88 W. Va. 578, 107 SE 
401, 21 ALR 433 (holding that a 
holder of coupon bonds secured by 
mortgage cannot at law sue a sub- 
sequent purchaser who has acquired 
the property mortgaged, and as a 
part of the consideration has as- 
sumed obligations of the mortgagor). 

93. See supra § 

94. Flint v. Winter Harbor Land 
Co., 89 Me. 420, 36 A 634 

Election between separate action 
and enforcement in foreclosure see 
infra § 824. 


752 [41 C.J.] 
purchaser to the mortgagee,®> but the mortgagee 
is entitled to avail himself of the agreement under 
the equitable doctrine that a creditor shall have the 
benefit of any obligation or security given by the 
principal to the sur ety for the payment ‘of the debt.2° 
The remedy in equity in some jurisdictions is re- 
garded as existing independent of the foreclosure 
suit,°” and an independent suit for a personal decree 
may be maintained in equity where there has been 
a deficiency determined after sale and application to 
the mortgaged property,®® or in a case where the sub- 
ject matter has been destroyed.®® In other jurisdic- 
tions, where it is held that mortgages may be fore- 
closed only by statutory publication or by fore- 
closure suit in equity and in which the jurisdiction 
of equity in foreclosure is regarded as purely statu- 
tory, it has been held that there is no statutory au- 
thority for a chancery suit independent of foreclo- 
sure proceedings to recover either against the maker 
of the mortgage or others obligated to pay it.1. The 
right of the mortgagee to enforce the obligation of 
the grantee in equity is not affected by a statute 
regulating the form of proceedings in foreclosure 
suits,? or by a statute which applies merely to suits 
at law upon bond secured by mortgage.* Under a 
code provision abolishing the distinction between law 
and equity, a complaint in the nature of a bill in 
equity may be maintained against the grantee of the 
mortgagor by the mortgagee upon a stipulation in 
the grantee’s deed to assume and pay off the mort- 
gage to recover a deficiency arising after a sale of 


95. Keller v. Ashford, 133 U. S. 
6105040) SCt 494, 33° L. ed. 667; 
Crowell v. St. Barnabas Hospital, 27 
N. J. Eq. 650, 656. ey, 
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5 NW 381 (holding that no personal 
decree can be made against a grantee 
in another jurisdiction). 

Holland Reformed School Soc. 


the premises upon foreclosure.* The right of a mort- 
gagee to a direct action against the grantee does 
not make him a ereditor within the meaning of a 
statute conferring jurisdiction upon equity of dis- 
putes between corporations and creditors.° 

Joinder. <A bill in equity will not he to recover a 
deficiency ascertained upon foreclosure against the 
mortgagor and grantee, since the remedy against the 
mortgagor is at law.® 

Independent collateral agreement. Where the 
mortgagee and the grantee enter upon a subsequent, 


independent, collateral contract in which the grantee’ 


agrees to pay the mortgage indebtedness, the mort- 
gagee has a right of action at law on the contract, 
and there is neither necessity nor justification for 
a suit in equity.” 

[§ 821] ee. Enforcement through Deficiency Judg- 
ment.’ It is commonly permitted the mortgagee to 
join a grantee of the mortgaged premises who has 
assumed the mortgage debt in proceedings to fore- 
close ® and to take a deficiency judgment against 
him,!° either under provisions of the statutes 1! or 
through an exercise of the general equity powers of 
the court in which the foreclosure proceedings are 
brought,?? although there are authorities to the effect 
that a court of equity cannot without statutory 
authorization render a personal judgment for a de- 
ficiency enforceable by a general execution.‘* Under 
a statute permitting deficiency judgments against 
the mortgagor only, no relief may be had against 
a grantee.1* Where the proceedings to collect a de- 
Nebr.—Graves v. MacKFarland, 58 


Nebr. 802, 79 NW 707; Maxwell v. 
Home Ey Inss (Co... 57 Nebr: 20 7.nkn 
NW 681; Meehan v. Fairfield First 


ee | 


[§§ 820-821 


“Recovery of the deficiency after 
sale of the mortgaged premises, 
against a subsequent purchaser, is 
adjudged in a court of equity to the 
mortgagee not in virtue of any 
original equity residing in him. He 
is allowed, by a mere rule of pro- 
cedure, to go directly as a creditor 
against the person ultimately liable, 
in order to avoid circuity of action, 
and save the mortgagor, as the 
intermediate party, from being 
harassed for the payment of the 
debt, and then driven to seek re- 
lief over against the person who 
has indemnified him, and upon whom 
the liability will ultimately fall. 
The equity on which his relief de- 
pends is the right of the mortgagor 
against his vendee, to which he is 
permitted to succeed by substituting 
himself in the place of the mort- 
gagor.” Crowell v. St. Barnabas 


Hospital, supra [quot Keller v. Ash- 
LOVdmed come. ero ol 0, 6.25} eel 0 ee SOt 
494, 33 L. ed. 667]. 

96. Keller v. Ashford, supra; 


Crowell v. St. Barnabas Hospital, 27 
N. J. Eq. 650; Klapworth vy. Dressler, 
3) N. J. Eq, 62, 78 AmD 69, 

97. Holland Reformed School Soc. 
v. De Lazier, 84 N. J. Eq. 442, 93 
A 199 [aff 85 N. J. Bq. 497, 97 A 
253]; Green v> Stone, ; 
od toa PAM MLOO 9). seb b: 
Crowell v. St. Barnabas Hospital, 
27 N. J. Eq. 650; Pruden v. Williams, 
26-N. J. Eq. 210. 

fa] Jurisdiction.—Suit may be 
brought in a jurisdiction where the 
parties may be found, although it 
is different from that in which the 
mortgaged land is located and in 
which foreclosure was had. Fisher v. 
White, 94 Va. 236, 26 SE 573. 

98. | Keller v,’ Ashford, 133 U. S. 
610, 10 SCt 494, 38 L. ‘ed. 667; 
Lae, v. White, 94 Va. 236, 26 SEH 

99. Fisher v. White, supra. 

1. Kollen v. Sooy, 172 Mich, 214, 
137 NW 808. See Booth v. Connecti- 
cut Mut. L. Ins. Co., 43 Mich. 299, 


v. De Lazier, 
253]; Green v, tee 54 N. J. Eq. 


3. Holland "Reformed School Soe. 
v. De Lazier, 84 N. J. Eq. 442, 93 
A 199 [aff 851 Nod. Eq. 497, 97, A 
253]; Green v. Stone, 54 N. J. Eq. 
387, 84 A 1099, 55 AmSR 577. 

4 Johns v. Wilson, 180 U. S. 440, 
21 SCt 445, 45 L. ed. Gin 

5. Lowry v. Hensal, 281 Pa. 572, 
127 A 219. 

6. Giesy v. App. 
Me Cc.) 49. 

7 Green v. Turner, 86 Fed. 837, 
30 CCA 427. 

8. Deficiency Jade ments generally 
see XXIII in 42 C, 

9. Propriety of icinage see XXIII 
InvAZC aT. 

10. Cal.—Daniels v. Johnson, 129 
Call. 415.64 PV 1107,5'729" AmSR* a23' 
Roberts v. Fitzallen, 120 Cal. 482, 
52 P 818; Williams v. Naftzger, 103 
Cal. 438, 37 P 411; Wormouth v. 
Hatch, 33 Cal. 121. 

Colo.—Smith vy. Davis, 67 Colo. 128, 


Gregory, 15 


186 P -5 1/9, 

Uil.—Bay v. Williams, 112 Ill. 91, 
1 NE 340, 54 AmR 209; Elwell v. 
Hicks, 180 Ill. A. 554. See Thomp- 
son v. Dearborn, 107 Ill. 87 (assump- 
tion agreement not sufficiently 
pleaded); Rogers v. Herron, 92 Ill. 


583; Boisot v. Chandler, 82 Ill. <A. 
261 (both holding agreement not suf- 
ficiently proved); Baer v. Knewitz, 
39 Ill. A. 470 (assumption agreement 
not sufficiently pleaded). 

Mich.—Jehle v. Brooks, 112 Mich. 
131, 70 NW 440; Corning v. Burton, 
102 Mich. 86, 62 ‘NW 1040; Winsor y. 
Ludington, 17 Mich. 215, 43 NW 866; 
McCrickett v. Wilson, 50 Mich. 513, 
15 NW _ 885; Unger v. Smith, 44 
Mich. 22, 5 NW _ 1069; Booth  v. 
Connecticut Mut. Terns Co., 43 Mich. 
299, 5 NW. 381; Hicks -v. ‘McGarry, 
38 ‘Mich. 667; Johnson v. Shepard, 
3) Mich: “115: ‘Miller v. Thompson, 34 
Mich. 10; Crawford y. Edwards, 33 
Mich. 354. 


Nat. Bank, 44 Nebr. 213, 62 NW 490; 
Rockwell v. Blair Sav. Bank, 31 
Nebr. 128, 47 NW 641; Cooper v. 
Foss, 15 Nebr. 515, 19 NW 506. 


N. J.—Klapworth v. Dressler, 13 - 


ING Ade at 62, 78 AmD 69. 

N. Y.— Halsey v. Reed, 9 Paige 

ane pee v. Monholland, 2 Sandf. 
7 


Or.—Windle v. Hughes, 40 Or. 1, 
65 PPT Obs 

Utah. —Thompson v. Cheesman, 15 
Utah 4348 Pra tee 

Wash.—Solicitor’s L. & T. 
Robins, 14 Wash, 507, 45 P 39. 
i i i Loan, etc., 


Co. Va 


Assoc. v. Pride, 1386 Wis. 102, 116 
NW 637. 

11. Corning v. Burton, 102 Mich. 
86, 62 NW 1040; Winsor v. Luding- 
ton, 77 Mich. 215, 43 NW _ 866; Mc- 
Crickett v. Wilson, 50 Mich. 513, 
15 NW 885; Unger v. Smith, 44 Mich. 
22, 5 NW 1069; Booth v. Connecti- 
cut Mut. L. Ins. Co., 43 Mich, 299, 5 
NW 381; Hicks v. McGarry, 38 Mich. 
667; Johnson y. Shepard, 35 Mich. 
115; Miller v. Thompson, 34 Mich. 
10; Crawford v. Edwards, 33 Mich. 
354; Graves v. MacFarland, 58 Nebr. 
802, 79 NW 1707; Maxwell v. Home 
F, Ins. Co., 57 Nebr. 207, 77 NW 681; 
Meehan vy. Fairfield First Nat. Bank, 
44 Nebr. 218, 62 NW 490; Rockwell: 
v. Blair Sav. Bank, 31 Nebr. 128, 47 
NW 641; Cooper v. Foss, 15 Nebr. 
BLS, 29 NW 506; Halsey v. Reed, 
9 Paige (ONE, | YG) 446; Blyer v. Mon- 
holland, 2 Sandf. Ch. (N. Y.) 478; 
Wisconsin Nat. Loan, ete. Assoc. 
Re eres 136 Wis. 102, 116 NW 

12. Klapworth v. Dressler, 13 N. J. 
Eq. 62, 78 AmD 69. 

Right to, and validity of, deficiency 
pnneinents generally see XXIII in 42 


(OF 

13. Fithian v. Monks, 43 Mo. 502; 
Turnbull v. Symmonds, 6 Grant Ch. 
(Ont.) 615. 

14. Johnson v. Shepard, 35 Mich. 
115; Fithian vy. Monks, 43 Mo, 5025 
Mason v. Barnard, 36 ‘Mo. 384, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


-§§ 821-824] 


ficiency on foreclosure are purely statutory,'® the 
remedy ean be enforced only in those eases which 
are clearly within the terms of the statute.t® It is 
not a mere continuation of the foreclosure proceed- 
ing,'* but is new and supplementary thereto.’ In 
some jurisdictions, as provided by statute, the liabil- 
ity to make up the deficiency must be one that could 
be sued on independently at law as a legal obliga- 
tion,’® and the liability must be to pay the mortgage 
debt.2° Where a foreclosure decree provides for the 
sale of the mortgaged premises, there is no personal 
hability to be enforced against a defendant until 
after they are sold and a deficiency reported 2! and 
subsequent proceedings are taken to secure a de- 
ficiency decree.?? 

[§ 822] ff. Necessity of Foreclosure Proceedings— 
(aa) In General. It is held by some authorities that 
the land is the primary fund as between the mort- 
gagee and grantee who has assumed payment of the 
mortgage debt, and that the mortgagee cannot sue 
upon the grantee’s covenant of assumption without 
resort to the security.2? Under what is the more 
generally accepted rule, however, the mortgagee has 
an option either to proceed directly against the pur- 
chaser upon his covenant or to enforce the pur- 
chaser’s liability in his suit for foreclosure,?* and a 
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Corbett v. Waterman, 11 
See Henry v. Maack, 135 
Iowa 84, 110 NW 469 (holding that 
the mortgagee was estopped by his 
conduct from enforcing a foreclosure 


(ALO. Sa. 768 


foreclosure and sale of the premises is not a condi- 
tion precedent to the right of a mortgagee to pursue 
the grantee.”° 

[§ 823] (bb) Statute Making Foreclosure Suit Ex- 
clusive Remedy. Where under the statute a fore- 
closure suit is the only form of action which may 
be maintained to enforce payment of the debt se- 
cured by a mortgage,”* the grantee’s liability cannot 
be enforced in an action at law as upon a contract 
made for the special benefit of a third person;?’ nor 
can the mortgagee be regarded as having an option 
to proceed directly against the grantee upon the 
covenant or to enforce the liability in a suit to fore- 
close the mortgage ;?° but he may be entitled to relief 
in the foreclosure suit upon the theory of equitable 
subrogation to the rights of the mortgagor as surety 
against the grantee as principal debtor.?® 

[§ 824] gg. Election of Remedies. Where, instead 
of suing and obtaining a personal judgment on the 
contract of assumption, the mortgagee elects to pur- 
sue his remedy against the land through an adver- 
tisement and sale of the land, he cannot proceed to 
enforce the personal lability ‘of the grantee until a 
deficiency has been established by a sale and appli- 
cation of the proceeds to the debt.*° However, the 
fact that the mortgagee in the first instance com- 


248. 

Wash.—Ordway v. Downey, 18 
Wash. 412, 51 P 1047, 52 P 228, 63 
AmSR_ 892. See Insley v. Webb, 
122 Wash. 98, 209 P 1093, 41 ALR 


15. See XXIII in 42 C. J. Iowa 476; 
16. Winsor v. Ludington, 77 Mich.| Iowa 86. 
215, 43 NW 866; Fithian v. Monks, 
43 Mo. 502. 
17. Johnson v. Shepard, 35 Mich. 
RES against the grantee). 
18. Vaughan v. Black, 63 Mich. 


215, 29 NW 523; Johnson v. Shepard, 
385 Mich. 115. 

19. Winsor v. Ludington, 77 Mich. 
215, 43 NW 866; Vaughan v. Black, 
63 Mich. 215, 29 NW 523; Green v. 
Hall, 45 Nebr. 89, 68 NW 119. 

[a] To entitle the holder of a 
mortgage to a deficiency judgment 
against a purchaser of the premises 
mortgaged, the proofs must be such 
as would enable such mortgagee to 
maintain against such purchaser an 
action for the amount secured by 
such mortgage. Green y. Hall, 45 
Nebr, 89, 63 NW 119. 

20. Winsor v. Ludington, 77 Mich. 
215, 43 NW 866; Vaughan v. Black, 
63 Mich. 215, 29 NW 523. 

21. Kelly v. Gaukler, 164 Mich. 
519, 129 NW 703; Vaughan v. Black, 
63 Mich. 215, 29 NW 523; Mickle v. 
Maxfield, 42 Mich., 304, 3 NW 961s 
Johnson v. Shepard, 35 "Mich. AA5: 

22. Kelly v. Gaukler, 164 Mich. 
519, 129 NW 703; Vaughan v. Black, 
63 Mich. 215, 219, 29 NW 523; John- 
son v. Shepard, 35 Mich. 115. 

‘Tt is not within the power of 
courts of chancery to grant absolute 
personal decrees against parties 
claimed to be collaterally liable for 
the mortgage debt in the original 
decree, and, if done, the decree is so 
far nugatory.” Vaughan v. Black, 
supra. 

23. Farmers’, ete., State Bank v. 
Cameron, (Tex. Commn. A.) 231 SW 
738 [aff (Civ. A.) 203 SW 1167]. 

24. Colo.—Smith v. Davis, 67 Colo. 
128, 186 P 519. 

Ill.—Bay v. Williams, 112 Ill. 91, 


1 NE 340, 54 AmR 209; Elwell v. 
Hicks, 180 Ill. A, 554; Murray v. 
Emery, 85 Ill. A. 348 Taft £87 DI: 


408, 58 NE 327]; Eggleston v. Mor- 
rison, 84 Ill. A, 625 fafi 1859Th 57%, 
57 NE 775]. See Ingram v. Ingram, 
(hell A. B49" spatiod 72. DIS 28%," 50 
NE 198] . (petition in probate court 
by the vendor praying that the ex- 
ecutor of the vendee be ordered to 
pay the mortgage debts which the 
vendee assumed in his lifetime). 
Iowa.—Luney v. Mead, 60 Iowa 
469, 15 NW 290; Ross v. Kennison, 
38 Iowa 396; Bowen v. Kurtz, 37 
Iowa 239; Thompson v. Bertram, 14 


[41 C. J.—48] 


Kan.—Schmucker y. Sibert, 18 Kan. 
104, 26 AmR 765, See Butler v. Mil- 
ner, 95 Kan, 463, 148 P 605 (holding 
that the grantee is entitled to go 
to the jury on the issue whether 
the assumption agreement had been 
inserted in the deed by mistake). 
Berke ee v. Newman, 55 Miss. 

oO. 

Nebr.—Maxwell v. Home F. Ins. 
Co., 57 Nebr. 207, 77 NW 681; Meehan 
v. Fairfield First Nat. Bank, 44 Nebr. 
2138, 62 NW 490; Rockwell v. Blair 
Sav. Bank, 31 Nebr. 128, 47 NW 641; 
Bond v. Dolby, 17 Nebr. 491, 28 NW 
351. See Cooper v. Foss, 15 Nebr. 
515, 19 NW 506 (proceedings to af- 
firm a _ sale of mortgaged premises). 

N. Y.—Wager v. Link, 134 N. Y. 
122, 31 NE 313, 150 N. Y. 549, 44 
NE 11038; Parkinson Vv. Sherman, 74 
INS OG: 88, 380 AmR 268; Ricard v. 
Sanderson, 41 N. Y. 179. See Gif- 
ford varCorricanyelt (oN Yon 200) 24 
NE 756, 15 AmSR 508, 6 LRA 610 
(release of grantee by grantor, with- 
out consent of mortgagee after the 
latter had accepted the assumption 
agreement as his own security, is 
no cored Root v. Wright, 84 N. Y. 
72,38 AmR 495 (holding that, where 
the deed containing the assumption 
agreement was in reality a mortgage, 
the grantee promising merely to ad- 
vance the money for payment of the 
prior mortgage, the mortgagee had 
no action against the grantee); Burr 
v, Beers, 24 N. Y. 178; 80 AmD 327 
(holding that the right to sue on the 
covenant at law, without bringing 
a bill to foreclose, had been definitely 
settled in favor of the mortgagee 
by Lawrence v. Fox, 20 N. Y. 268). 

N. D.—McDonald v. Finseth, 32 
N. D. 400, 155 NW 863, LRA1916D 
149; Moore v. Booker, 4 NED eo 435 


62 NW 607. 

Ss. D.—Connor v. Jones, 72 NW 
463. See Hull v. Hayward, 13 S. D. 
291, 88 NW 270, 79 AmSR 890 (li- 
ability of mortgagor); Miller v. Ken- 
nedy, 12 S. D. 478, 81 NW 906 (re- 
lease of mortgagor by extension of 
time of payment), 

Utah.— McKay v. Ward, 20 Utah 
1495, 57 P 1024, “46 LRA 623; Thomp- 
son v. Cheesman, 15 Utah "43, 48 P 
477; Clark v. Fisk, 9 Utah 94, 33 P 


274 (holding that a release of the 
purchaser operated to discharge the 
mortgagor from liability on a de- 
ficiency judgment); Harbican v. 
Chamberlin, 82 Wash. 556, 144 P 
717 (sufficiency of findings as to the 
existence of an assumption agree- 
ment to support a judgment for the 
mortgagee). 

Wis.—Morgan v. South Milwaukee 
Lake View Co., 97 Wis. 275, 72 NW 
872° HEinos v. ‘Sanger, 96 Wis. 150, 
70 NW 1069, 65 AmSR 388, 37 LRA 
862; Palmeter v. Carey, 63 Wis. 426, 
21 NW 793, 23 NW 586; Bishop v. 
Douglass, 25 Wis. 696. . 

See Bennett v. U. S. Land, etc., 
Co., 67 ATIZ t28)" 14) Pow (holding 
that a mortgagee after foreclosure 
cannot maintain an action against 
one holding the land under an ex- 
ecutory contract to purchase from 
the mortgagor); Holmes v. Bennett, 
Lee Ariz, S298, let eee 153 « @ishtenot 
holder of the naked, legal title to 
plead the statute of limitations). 

[a] Rule applied.—An action will 
lie by the mortgagee, after fore- 
closure against defendant, who had 
purchased property and agreed with 
the mortgagor to assume the mort- 
gage, although defendant was not a 
party to the foreclosure, which was 
begun before agreement. Doscher v. 


Obermeyer, 177 App. Div. 256, 163 
NYS2199 7 att S223) INS Ys 6.99 sede 
NE 1039]. 

25. Guarantee Mortg., etc., Co. v. 
Cox, (lowa) 206 NW 278; Beeson v. 
Green, 103 Iowa 406, 72 NW 555; 
Kmetz v. De Ronde, 231 N. Y. 641, 


132 NE 921; Thorp v. Keokuk Coal 
Co., 48 N. Y. 253 [aff 47 Barb. 439]; 
Burr v. Beers, 24 N. Y. 178, 80 AmD 
327; Ranney v. McMullen, 5 AbbN 
Cas (N. Y.) 246; Rector v. Lyda, 
180 N. C. 577, 105 SE 170, 21 ALR 


411. 
26. See statutory provisions. 
27. Kinyon Inv. Co. v. Belmont 


State Bank, 69 Mont. 282, 221 P 286. 
Kinyon Inv. Co. v. Belmont 
Bank, supra. 


29. Kinyon Inv. Co. y. Belmont 
ee Bank, supra. 
Skinner v. Harker, 23 Colo. 
333.” “48 P 648. 
[a] Injunction against sale.— 


Where in proceedings by way of in- 


754 [41 C.J.] 
mences an action against the mortgagor for fore- 
closure does not constitute an election preventing 
him from recovering a personal deficiency judgment 
against the purchaser who has assumed to pay the 
mortgage debt as a part of the purchase price.** 
However, where the executor of the grantee was 
made a party to foreclosure, but was informed that 
no deficiency judgment would be sought against him, 
a subsequent action for a deficiency, it has been 
held, will not le without leave of court.°? Under 
some of the statutes authorizing deficiency judg- 
ments in foreclosure proceedings, the creditor whose 
debt is secured by mortgage may either commence 
and prosecute to judgment an action at law ** for 
the recovery of the amount of the debt, or enforce 
its payment by means of the foreclosure and de- 
ficiency judgment,** but both remedies cannot be 
pursued at the same time; having elected which 
means he will first adopt and commenced proceed- 
ings accordingly, he must exhaust the remedy so 
chosen before resorting to the other,®® unless author- 
ized to commence or prosecute such action by the 
court having jurisdiction of the suit of foreclosure.*® 
The effect of a statute abolishing a deficiency judg- 
ment upon the foreclosure of mortgages to secure an 
unpaid balance of purchase money is to give the 
mortgagee an election either to foreclose or to bring 
a personal action against the grantee; but an elec- 
tion to pursue one remedy precludes a resort to the 
other.*? 

[§ 825] (c) Parties. Under a code provision al- 
lowing the action to be prosecuted in the name of 
the real party in interest, it has been held that no 
distinction will be drawn between an assumption 
agreement contained in a deed and a promise evi- 
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denced by a simple contract.°* In an action at law 
against the grantee the mortgagor is not a neces- 
sary party,®® and the action may be brought against 
the mortgagor or the purchaser or against both 
jointly,#° and it has also been held in equity that 
while he is a proper party, he is not a necessary 
party,*4 although, where a personal judgment is 
sought against him, it has been held that his joinder 
in a proceeding in equity to enforce a liability for 
an ascertained deficiency would result in a mis- 
joinder of causes in law and in equity.4* Neither a 
prior nor a subsequent grantee is a necessary 
party.*? A purchaser after an action in equity is 
begun to enforce the liability of the grantee is not 
a necessary party.** Where the property has passed 
through several hands by successive conveyances, 
each purchaser assuming the mortgage, the mort- 
gagee may maintain an action against the mort- 
gagor and one or more or all of the grantees.*® 

[§ 826] (d) Defenses **—aa. In General. In the 
case of a contract by the grantee of mortgaged prem- 
ises to assume the payment of the mortgage thereon, 
where the mortgagee is not a party to such contract 
and has paid no part of the consideration, he ac- 
quires no greater rights than the covenantee or prom- 
isee, and takes the covenant subject to all legal and 
equitable defenses which would have been available 
against him.*#7 Where the right of the mortgagee is 
held to rest upon the doctrine of equitable subroga- 
tion, the mortgagee is not entitled to any greater 
rights against the grantee than are had by the mort- 
gagor.*8 
to enforce the payment of the mortgage debt by his 
grantee, the mortgagee cannot enforce any such lia- 
bility.4® Further, the rule permitting one for whose 


Hence, where the mortgagor has no right 


junction to prevent a foreclosure sale 
by a trustee no issue is raised as 
to the personal liability of the 
grantee, a personal judgment cannot 
be rendered against them merely be- 
cause it might have been obtained 
in an action brought for that pur- 
pose or might have been rendered 
in the injunction suit had the plead- 
ings warranted it. Skinner v. Harker, 
23° Colo. 333, 48 P 648 

31. American Sav. Bank v. Bor- 
cherding, (lowa) 203 NW 712; Bos- 
singham v. Syck, 118 Iowa 192, 91 
NW 1047. 

32. Scofield v. Doscher, 10 Hun 
582) [aff 72 N. Y. 491]. 

33. See supra § 819. 

34. See infra § 821. 

35. Maxwell v. Home F. Ins, Co., 
57 Nebr. 207, 77 NW 681; Meehan v. 
Fairfield First Nat. Bank, 44 Nebr. 
213, 62 NW 490; Clapp v. Maxwell, 
13 Nebr. 542, 14 NW 653. 

{a] “fhe purpose of these pro- 
visions is evidently to avoid the two 
actions being in progress at the same 
time, and also the double costs and 
expenses, and to confine the creditor 
as closely aS may be consistent with 
justice. to him and his demands to 
the one action.’’ Meehan vy. Fairfield 
First Nat. Bank, 44 Nebr. 2138, 219, 
62 NW 490. 

36. Maxwell v. Home F. Ins. Co., 
57 Nebr. 207, 77 NW 681; Meehan v. 
Fairfield First Nat, Bank, 44 Nebr. 
213, 62 NW 490; Clapp v. Maxwell, 
13 Nebr. 542, 14 NW 658. 

[a] Where, during the pendency 
of the action at law, plaintiff be- 
gins an action to foreclose, obtaining 
leave at the same time to prosecute 
the action at law, it does not abate 
or otherwise affect the jurisdiction 
of the court in the law action. Gar- 
eda v. Kendanh, 61 Nebr. 396, 85 NW 

Le 

37. Marshall v. Middleton, 100 Or. 
ae 191 By 886, 196 P<830, 19 “ALR 


a a ee ee EL ee ae es ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


38. Starbird v. Cranston, 24 Colo. 
20 48003 1652: 

39. “Burr ve Beers) 22 Nv ¥eel78, 
80 AmD 327. 


40. People’s Sav. Bank v. Jordan, 


200 Ala. 500, 502, 76 S 442 [quot 
Cyl. 
41. Keller v. Ashford, 133 U. S. 


GLO 0 iS Stes 9 45033) L. ed. 667; 
Fratessa v. Roffy, 40 Cal. A. 179, 186 
P 830; Hammons v. Bigelow, 115 Ind. 
363, 17 NE 192; Miller v. Thompson, 
34 Mich. 10. 

[a] Rule applied.—In a foreclo- 
sure action by the assignee of a 
mortgage, the mortgagor, who had 
disposed of his interest in the land, 
is not a necessary party, and fail- 
ure to serve him with summons and 
bring him into court does not operate 
to release a subsequent purchaser 
from the burden of the mortgage, the 
mortgagor’s personal liability not be- 
ing thereby released, nor deficiency 
waived against him, Fratessa v. 
Roffy, 40,Cal. A, 179, 180 P 830. 


42. Giesy v. Gregory, 15 App. 
(D. C.) 49. 

43. Holland v. W. C. Belcher Land 
a tbat Cone (Pex; Civ. (As) (2488 Wi 
ae Moran v. Pellifant, 28 Ill. A. 

45. Robson vy. O’Toole, 45 Cal, A. 


63, 187 P 110; Hyde v. Miller, 45 
App. Div. 396, 60 Nys 974 [aft 168 
N. Y. 590, 60 NE L113]. 

46. Cross references: 

Estoppel of grantee see infra § 829 
et seq. 
Parol evidence to contradict terms 

of agreement see Evidence § 1725. 
Rescission of agreement or release 

therefrom see supra § 815. 
Statute of limitations see Limita- 

tions of Actions § 383. 

47. Gold v. Ogden, 61 Minn. 88, 
63 NW _ 266; Rogers v. Castle, 51 
Minn. 428, 53 NW 651; American Nat. 
Bank v. Klock, 58 Mo. A. 335. See 
Britton v. J. W. Crowdus Drug Co., 


(Tex. Civ. A.) 148 SW 350 (fraudu- 
lent representations of the mortgagor 
as to existing liens on the property). 
Requisites and validity of agree- 
ment see supra §§ 766-775. 
U. S.—Keller v. Ashford, 133 
we aS 610, 10 SCt 494, 33 L. ed. 667. 


449, C.—Giesy Vv. Truman, 17 App. 

J.—Crowell v. St. Barnabas Hos- 
pier: 27 N. J. Eq. 

N. Y.—Dunning v. Leavitt, 86 N. Ye 


130, 389 AmR 617. 


Va.—Osborne v. Cabell, 77 Va. 462. 

[a] Set-off—The mortgagee has 
only the rights of the mortgagor and 
is subject to all rights of set-off 
between the mortgagor and _ the 
surety of the grantee. Episcopal City 
Mission v. Brown, 158 U. S. 222, 15 
SCt 833, 39) Liieds 960 

[b] Subject to equities.—On the 
theory that the mortgagee’s right is 
a mere right of substitution, it is 
said that it is subject to equities 
existing between the mortgagor and 
the purchaser. Osborne v. Cabell, 77 


Va. : 
49. Giesy v. Truman, 17 ‘App. 
(D. C:) 449; Klemmer vy. Kerns, 71 


IN fsuectin loxe E 297, 71 A. 332; Crowell v. 
Currier, 27 N. J. Eq. 152, 155 [aff 
27 N. J. Eq. 650]. 

“It would seem to be clear then, 
that in ordinary cases the mortgagee 
does not by force of the contract 
acquire a right of action against 
the purchaser, but the benefit flow- 
ing to him from the contract is 
limited to a right to be subrogated 
to the rights of his debtor. He stands 
in his debtor’s rights, and may ap- 
propriate to the satisfaction of his 
mortgage any security held by his 
debtor for its payment; he can, there- 
fore, only have a personal judgment 
against the purchaser for his debt, 
when the mortgagor holds an obliga- 
tion which will support such judg- 
ment. His right is simply the right 
of substitution, permitting a new 


§§ 826-828] 


benefit a contract is made to sue directly thereon °° 
does not preclude the assertion of equities between 
the original parties springing out of the transaction 
or contract between them in the action upon the 
promise.®t Upon these principles, the grantee may 
set up as against the mortgagee a total failure of 
the consideration for the promise by which he as- 
sumed the indebtedness.°? Although the indebted- 
ness secured is evidenced by a negotiable note, the 
law governing negotiable instruments does not ex- 
tend to the assumption agreement,°* and the contract 
is subject to defenses which may be interposed to 
the enforcement of other contracts. The grantee 
cannot assert as against the mortgagee other claims 
which he may have against the mortgagor.®® 

Payment. The grantee is entitled to show as 
against the mortgagee that the mortgage debt has 
been paid from other sources.°® 

As against an assignee of the mortgage, the 
grantee cannot defend upon the ground of a want of 
consideration for the assignment.** 


[§ 827] bb. Want of Personal Liability of Mort- . 


gagor. Upon the theory that the right of the mort- 
gagee depends upon subrogation to the rights of the 
mortgagor, it has been held that there can be no 
liability imposed upon a grantee for a deficiency 


ereditor to take the place of an old|]as a defense in 
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where the mortgagor was not personally lable for 
the payment of the debt,°® and this holding has been 
held not inconsistent with the rule that a promise 
to one for the benefit of a third person may avail 
to give an action directly to the latter against the 
promisor.°® It would seem, however, that the mort- 
gagee, under the rule allowing a third person to 
sue at law upon a contract made for his benefit,®° 
may sue without regard to the personal liability of 
the mortgagor where the grantee has promised upon 
a sufficient consideration to pay the debt.°4 Under a 
statute authorizing equity to decree a personal judg- 
ment against one who equitably owes a mortgage 
debt through an assumption of the mortgage as part 
of the purchase price of land, equity can enforce, in 
favor of the first mortgagee, an agreement by a 
second mortgagee with the mortgagor to assume the 
first mortgage only where there is an existing equity 
of the mortgagor against the second mortgagee for 
the performance of such agreement.®? 

[§ 828] f. Between Successive Grantees.°? In the 
case of conveyances to successive grantees, each 
grantee assuming the mortgage, the last grantee is 
the principal debtor and the lability of prior gran- 
tees is secondary,°* so that any one of them on 
paying the mortgage debt may recover the amount 


an action upon a]or an equivalent from him person- 


one, and allowing the new to suc- 
ceed to the rights of the old. . The 
adoption of the other view would 
lead to the establishment of this 
anomalous and unjust principle, that 
a person shall have a right of action 
on a contract to which he is not a 
party but a stranger, which was not 
made for his benefit, for which he 
gave no consideration, and which 
never influenced his conduct in the 
slightest degree.” Crowell v. Cur- 
rier, supra. 

50. See Contracts §§ 815-820. 

51. Dunning v. Leavitt, 85 N. Y 
30, 39 AmR 617. 

52. Stuyvesant v. Western Mortg., 
etc., Co., 22 Colo. 28, 48 P 144, Dun- 
ning v. Leavitt, 85 IN... Fees 30, 39 
AmR 617. See Richardson y. Short, 
(lowa) 202 NW _ 8386 (holding that 
the mortgagor’s failure to furnish an 
abstract to his grantee is not mate- 


rial, especially where the grantee 
had gone into possession); Newton 
Weekivers. 2ipa Ne ¥s) 19850109. sNiE 


118 [aff 161 App. Div. 811, 147 NYS 
1061] (holding that a purchaser who 
took over his vendor’s contract. of 
sale of the property, and assumed 
the payment of the mortgage thereon, 
and who received under the contract 
all that he bargained for, could not 
set up failure of consideration as a 
defense). 

[a] Eviction by paramount title. 
—Where a grantee, holding under a 
warranty deed containing a covenant 
by which he assumed a mortgage on 
the premises, has been evicted by 
paramount title, the holder of the 
mortgage cannot enforce the cove- 
nant, as the substantial considera- 
tion therefor is the conveyance of a 
title, and, upon eviction, the con- 
sideration wholly fails. Dunning v. 
Leavitt, 85 N. Y. 30, 39 AmR 617. 

53. Gray Vv. Bricker, 182 Iowa 816, 
822, 166 NW 28 

“This Aenieatiort arises from the 
contract implied from the acceptance 
of the deed, and not owing to the 
terms of the promissory note; and, 
though such contract may affect the 
security of. the note, it has no bear- 
ing on its negotiability. It amounts 
to no more than a contract with one 
person to pay the debt of another 
to a third person; and, under the 
law of this state, the latter may 
recover thereon.” Gray vy. Bricker, 
supra. ; 

[a]. Fraudulent representations.— 
Fraudulent representations made by 
the vendor of land may be set up 


grantee’s agreement to assume the 
mortgage debt, even though the 
mortgage note is in the hands of a 
bona fide purchaser for value against 
whom the defense could not have 
been set up in an action on the note. 
Gray v. Bricker, 182 Iowa 816, 166 


NW 284 

54, Gray v. Bricker, supra. 

55. Kenner y., Holliday, 19 La. 
154; Holloway v. Hendrick, (N. J.) 
129 702. 

[a] Claim against estate.—A de- 


cedent’s estate being heavily mort- 
gaged, the creditors agreed to sell 
the estate, the purchaser to assume 
the mortgage debts; the widow 
bought under these conditions and, 
in a suit by one of the creditors 
for amount, due, it was held that the 
widow could not set up her claims 
on such estate in opposition to such 


mortgagee. Kenner v. Holliday, 19 
La, 154. 
[b] Failure to build house.— 


Where the purchaser of property on 
which the vendor was to construct 
a building was to take title subject 
to a mortgage which the vendor se- 
cured before conveying to the pur- 
chaser, the purchaser’s equities aris- 
ing from the vendor’s failure to 
build the house conforming to the 
contract could not be asserted 
against the mortgagee and the as- 
signee of the mortgage. Holloway v. 
Hendrick, (N. J.) 129 A 702. 

56. Priddy v. Miners’, etc., Bank, 
132 Mo. A. 279, 111 SW 865. 

Estoppel see infra § 829. 

57. Terry v. Durand Land Co., 112 
Mich. 665, 71 NW 525. 

58. Vrooman vy. Turner, 69 N. Y. 
280, 25 AmR 195; Jenkins v. Bishop, 
136 App. Div. 104, 120 NYS 825 [aff 


207 N. Y. 697 mem, 101. NE 1106 
mem]; Williams v. Van Geison, 76 
App: _Div...592,..79) NYS 95. “Pratt. :v. 
Kay, 97 Misc. 434, 161. NYS 412; 
Bonhoff v. Wiehorst, 57 Misc. °456, 
108 NYS 4387. 

69.) Vrooman Vy, e-lurnery. 6.9. IN... 


280, 288, 25 AmR 195. 

“To give a third party who may 
derive a benefit from the perform- 
ance of the promise, an action, there 
must be, first, an intent by the 
promissee to secure some benefit to 
the third party, and second, some 
privity between the two, the promis- 
see and the party to be benefited, 
and some obligation or duty owing 
from the former to the latter which 
would give him a legal or equitable 
claim to the benefit of the promise, 


-prior 


ally. It is true there need be no 
privity between the promissor and 
the party claiming the benefit of the 
undertaking, neither is it necessary 
that the latter should be privy to 
the consideration of the promise, 
but it does not follow that a mere 
volunteer can avail himself of it. A 
legal obligation or duty of the 
promissee to him, will so connect 
him with the transaction as to be 
a substitute for any privity with the 
promissor, or the consideration of 
the promise, the obligation of the 
promissee furnishing an evidence of 
the intent of the latter to benefit 
him, and creating a privity by sub- 
stitution with the promissor. A mere 
stranger cannot intervene, and claim 
by action the benefit of a contract 
between other parties. There must 
be either a new consideration or some 
right or claim against one 
of the contracting parties, by which | 
he has a legal interest in the per- 
formance of the agreement.” Vroo- 
man v. Turner, supra 

60. See Contracts §§ 815-820. 

61. See Dunn v. Shannon, 
51 SW 14, 21° KyL 138 (where a 
donee with power to sell invalidly 
attempted to mortgage the property 
and subsequently conveyed to a 
grantee who assumed to pay the 
debt to the supposed mortgagees, it 
was held that the latter have a lien 
therefor as for unpaid purchase 
money, because part of the consid- 
eration to be paid by the grantee 
was the discharge of such debt); 
Thorp v. Keokuk Coal Co., 48 N. Y. 
253 (containing dictum to the effect 
that the grantee who assumed the 
mortgage debt would be liable to the 
mortgagee regardless of whether his 
grantor, the mortgagor, was liable 
at all); “Pry” v.’ Ausman) “297-S2"D, 
30, 135 NW 708, 89 LRANS 150, Ann 
Cas1914C 842 (recognizing the right 
to sue under the statute where the 
eo ee was expressly for his bene- 
t). 

62. Webber  v. Lawrence, 118 
Mich. 630, 77 NW 266. 

63. Rights of mortgagee against 
Aperanrak grantees see supra §§ 813, 

Statutes relating to continuing lia- 
bility see supra §§ 787, 4, 

64 Robson v. O’Toole, 45 Cal. A. 
63, 18%) 2 10s Boice: vy. Coffeen, 158 
Iowa 705, 1388 NW 857; Merrimon v. 
Parkey, 136 Tenn. 645, 191 SW 327. 
See Wilbur vy. Warren, LOSS UN ays 


(Ky.) 
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over against the last grantee,®*® provided his pay- 
ment was not voluntarily made.®® Nor will the lha- 
bility of the last grantee in such case be affected 
by the fact that an intermediate grantee was not 
personally hable on his assumption, where it appears 
that the latter was acting as trustee for his prede- 
cessor in title and in turn conveyed to the person 
named by him.*? And if the last grantee, who as- 
sumes the mortgage, conveys to another who does 
not assume the mortgage, the former remains the 
principal debtor, and the right of prior grantees to 
be protected from primary liability remains unaf- 
fected thereby.°® Grantees assuming payment of 
the mortgage debt, who in turn become grantors in a 
chain of title, remain, however, so far as their im- 
mediate grantors are concerned, the principal 
debtors.° 

[§° 829] E. Estoppel of Grantee 7°9—1. In General. 
The acceptance of a deed containing a recital that 
the premises are encumbered with a certain mort- 
gage will estop the grantee from denying its ex- 
istence,’t and where he expressly assumes and agrees 
to pay the mortgage he is estopped to deny the lien 
of the mortgage on the land,’? a deed subjecting all 
of the land conveyed to the mortgage preventing a 
192, 10 NE 263 [rev 40 Hun 203] 
(holding that a grantee, assuming 
the mortgage, who in turn conveyed 
to another in consideration of love 
and affection, cannot be required by 


the latter to pay the mortgage in 
exoneration of the land, even though 


mortgage 
same’’); 


Super. 
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‘if there shall be found 
anything owing and unpaid upon the 
Hartley v. Tatham, 2 
Dec. 333, 1 Keyes 222 [aff 23 N. Y. 
273, 24 HowPr 505]; 
v. Seymour, 17 Wis. 255. 
v. Stringham, 21 Iowa 36 


[§§ 828-830 


claim later that the mortgage affected only a part 
of the premises.“? The grantee is estopped to deny 
the original amount of the debt which the mortgage 
assumed purports to secure,’* but he is not estopped 
to show the true amount due,” or that the mortgage 
debt had been paid,"® or the nature of the considera- 
tion for the deed to him,’? or that foreclosure of the 
mortgage is barred by the statute of lmitations.’’ 
Where the amount of the mortgage has not been de- 
ducted from the purchase price of the land, the 
grantee may show that the consideration for the 
mortgage has failed;*® where the amount of the 
mortgage has been deducted, such defense is not open 
to him.®° A grantee is not estopped from setting 
up defenses otherwise available to him where it is 
shown that the mortgagee’s assignee had no knowl- 
edge of the grantee’s assumption of the debt when 
he purchased the mortgage notes.** 

[§ 830] 2. To Deny Validity of Mortgage.—a. In 
General. A grantee of mortgaged premises is not 
estopped, by his mere acceptance of the deed, from 


| disputing the validity of the mortgage,®? even though 


he had knowledge of its existence at the time he 
made his purchase,°* provided he does not take title 


remains due.” Hartley v-Tatham, 2 
i Dec. CNY Y,)7333,3 39s I ikeyes 
Payment as a defense generally 
see supra § 819. 
77. Herrin v. Abbe, 55 Fla. 769, 
46 S 183, 18 LRANS 907. 


Abb. 


Briggs 
See Huston 
(holding 


the deed to the grantee did not men- 

tion the mortgage and _ contained 

covenants, they being ineffectual for 
want of a valuable consideration). 

65. Robson vy. O’Toole, 45 Cal. A. 
63, 187 P 110. 

66. Robson vy. O’Toole, 60 Cal. A. 
710, 214 °P 278 (holding. that the 
consent of the mortgagee to a new 
trial at the reauest of the last 
grantee after judgment against him 
in foreclosure proceedings does not 
release a prior grantee, even though 
such grantees as between themselves 
were principal and surety, and that 
the prior grantee’s payment of the 
mortgage debt was therefore not 
voluntary). 

67. Robson v. O’Toole, supra. 

68. Boice v. Coffeen, 158 Iowa 705, 
138 NW 857. 

69. Charles City Security Trust, 
etc., Bank v. Gallup, 195 Iowa 243, 
191 NW 996. 

70. Estoppel of grantee: 

To show failure of consideration of 
assumption agreement see supra 
§ 774. 

To set up usury see Usury [39 Cyc 
1067 et seq]. 

71. Holmes v. Ferguson, 1 Or. 220, 
221. See Barrow vy. Louisiana Bank, 
2 La. Ann. 453 (holding that, where 
the grantee in his pleading admits 
the existence of the mortgage, an 
amendment denying its existence 
will not be allowed). 

‘Defendants cannot be permitted 
to say, in court, that they had no 
knowledge of plaintiff's mortgage. 
Ferguson’s deed to the company fully 
recites the mortgage; and by such 
recital the company is estopped to 
say there is no such mortgage.” 
Holmes vy. Ferguson, supra. 


72. Kellums vy. Hawkins, 36 Ill. A. 
UL Howard vil Robbins, 70) \N ee. 
498, 63 NE 530 [aff 67 App. Div. 


245, 73 NYS 172]. 

73. Schein v. Erasmus Realty Co., 
107 Mise. 27, 176 NYS 648 [aff 194 
App. Div. 38, 184 NYS 840]. 

74 + #$j|%KFreeman v. Auld, 44 N. Y. 50 
[rev 44 Barb. 14]. 

75. Hallam vy. Telleren, 55 Nebr. 
255,. 75 NW 560; Bennett v. Bates, 
94 N. Y. 354 [mod 26 Hun 364] (deed 
to grantee, subject to payment of 


that the administrator of the de- 
ceased mortgagor should be allowed 
to defend in an action of foreclosure, 
and that the purchaser of the mort- 
gaged premises would be entitled to 
the benefit of any reduction that 
might be made by the administra- 
tor in the amount due). 

[a] Fraud.—Where a_ deed is 
taken subject to a certain mortgage 
which is expressed to be for a named 


sum, “if there shall be found any- 
thing owing and unpaid on the 
same,’ the purchaser who assumed 


the mortgage may show fraud in its 
procurement and have it reduced to 
the amount for which it should have 
been given. Bennett v. Bates, 26 
Hun 364 [mod on other grounds 94 
N. Yo 8547; 

[b] Payment of part of debt.— 
The statement in the deed that the 
mortgage is for a certain sum ‘is 
merely a description of the mort- 
gage which the purchaser is to as- 
sume, and does not prevent him from 
showing that a part of the named 
sum has already been paid. Briggs 
v. Seymour, 17 Wis, 255. 

{c] Interest due.—A grantee who 
takes under a deed with full cove- 
nants of warranty excepting the 
mortgage described therein, the 
amount of the mortgage being de- 
ducted from the purchase price, may 
dispute the mortgagee’s claim as to 
the amount of interest due thereon. 
Hallam v. Telleren, 55 Nebr. 255, 75 
NW 560. 

76. Hartley ~v. “Tathamy 2)" Abb: 
Dec. 338, 1 Keyes 222 [aff 238 N. Y. 
Super. 273, 24 HowPr 505]. 

“It 1s argued that having taken 
his deed subject to the mortgage he 
can, set up nothing against it, but 
must pay the full amount for which 
it was given. But no case has been 
cited, and I think none can be found 
making any such application of the 
principle of estoppel by deed. ... 
The existence of the mortgage is 
conceded, and its validity, to the ex- 
tent of the amount justly due upon 
it. And there is- nothing, either in 
the terms of the grant or in the 
principles of equity, to estop the 
grantee from showing what amount 
has been paid and what amount still 


Consideration of assumption agree- 
ment see supra § 773. 
oie See Limitaticns of Actions § 
79. Brunswick Realty Co. v. Uni- 
Sene Inv, Cot, ¥43 Utah 755 134s 


Failure of consideration for as- 
sumption agreement see supra § 774. 

80. State Finance Co. v. Moore, 
103 Wash. 298, 174. P 22. 

81. American Nat, Bank v. Klock, 
58 Mo, A, 335. 

Reliance on representation as an 
element in equitable estoppel see 
Estoppel §§ 130-133. 

82. Crispo v. Conboy, 153 Minn. 343, 
190 NW 541; Weibon v. Webster, 89 
Minn. 177, 94 NW 550; Magie v. Rey- 
nolds, 51 -N. J. Ea. 113, 26 A 150; Clark 
Vv. -‘Seott,> GlexsCive As) 212 ‘S Wiheer 
Gray v. Freeman, 37 Tex. Civ. A. 556, 
84 SW 1105. See Steckel v. Standley, 
107 Iowa 694, 77 NW 489 (holding 
that the grantee of land is not 
estopped from denying the validity 
of a money claim of a third person 
against his grantor, where such third 
person later became the owner of the 
mortgage on the land and attempted 
to tack his claim onto the mortgage 
debt, even though the grantee with- 
held out of the purchase money the 
full amount of the claim as security 
against his possible liability there- 


or). 

[a] Invalidity of second mortgage. 
—A grantee of land who assumed the 
payment of the first mortgage thereon, 
but who did not assume the second 
mortgage and did not take the land 
subject thereto, may contest the 
validity of the second mortgage on 
the ground that it had been given 
to the mortgagee to secure an ex- 
tension of time on the first mortgage 
after he had assigned the mortgage 
debt to another, the ground of the 
objection being that the second mort- 
gage was not therefore supported by 
a_valid consideration. Welbon v 
Webster, 89 Minn. 177, 94 NW 550. 

83. Clark v. Scott, (Tex. Civ. A.) 
212 SW 728. See Kane v. Moulton, 1 
OhS&CP 410, 7 OhNP 293 (holding 
that, where the deed to the grantee 
contains in its premises a recital 
that there is a mortgage upon the 


Eger es 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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expressly subject to the mortgage,** or does not as- 
sume or promise to pay it,®® or does not in some other 
way recognize its validity.8® This is especially so 
where the amount of the mortgage is not deducted 
from the purchase money, and where the deed, con- 
taining full covenants of warranty, purports to con- 
vey the whole title,*” or where a particular sum is 
deducted from the purchase money and retained for 
the express purpose of contesting the mortgage.*§ 
Where the grantee takes title under a quitclaim deed, 
there is authority both for °® and against °° an es- 
toppel. 

Objections open to grantee. While a grantee is 
not estopped by his acceptance of a deed from dis- 
puting the validity of the mortgage, he is limited 
to such objections thereto as could have been made 
by the mortgagor himself,®t based on the equities 
between the mortgagor and mortgagee existing at 
the date of the conveyance,®? and eliminating such 
objections as are strictly personal to the mort- 
gagor.®° 

The pact de non alienando in a mortgage does not 
land granted but where there is no 


mention of the mortgage in the 
granting clause, habendum, or cove- 


lowa 163, 
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Kan.—Clark Inv. Co. 
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prevent a subsequent purchaser of the property 
mortgaged from contesting the validity of the mort- 
gage °* on grounds available to the mortgagor.*° 

[§ 831] b. Purchaser Taking Deed Subject to 
Mortgage. Where a deed of land is expressly made 
subject to an existing mortgage on the property,®® 
or where the property is otherwise charged with its 
payment,’ it is generally held that the purchaser by 
accepting the deed is estopped to dispute the validity 
of the mortgage. There is no estoppel where the 
deed excepts the mortgage from the covenants of 
warranty, if the conveyance is not made expressly 
subject thereto,®® or, in some jurisdictions, where the 
words ‘‘excepting’’ and ‘‘subject to’’ are both used 
in the same deed,®® or where the words ‘‘subject to 
the mortgage’’ are construed as involving merely a 
recognition of the existence of the mortgage by the 
grantee without conceding its validity,t or, in some 
jurisdictions, where the words ‘‘subject to the mort- 
gage” are used but where it does not appear that 
the amount of the mortgage was part of the con- 
sideration for the deed,? or where the reference is to 


629, 85 NW 753; Fuller v. Hunt, 48)be inequitable to allow him to urge 


the invalidity of the mortgage, and 


v. Cunning-| retain the amount thereof, which was 


nants of warranty and no exception 
is made therein in favor of the mort- 
gage, the mere recital in the premises 
does not create an estoppel as against 
the grantee). 

84. See infra § 831. 

$5. See infra § 832. 

86. Clark v. Scott, (Tex. Civ. A.) 


212 SW 728. 
87. Bacon v. Theiss, (Mo.) 208 
SW, 254.) Clark v. Scott, (Dex. Civ: 


A.) 212 SW 728; Bennett v. Keehn, 
57 Wis. 582, 15 NW 776. 

88. Christopher v. Ferris, 55 Wash. 
534, 104 P 818. 

89. Clark Inv. Co. v. Cunningham, 
108) Kan. (703, 197 P .212;, Koster. Vv. 
Wightman, 123 Mass. 100; Fairfield 
v. McArthur, 15 Gray (Mass.) 526. 

90. Crispo v. Conboy, 153 Minn. 
343, 190 NW 541. j 

91. U. S—Daggs v. Ewell, 6 F. 
Cas. No. 3,537, 3 Woods 344 [mod on 
other grounds 108 U. S, 148, 2 SCt 408, 
27 L. ed. 682], 

Cal.—Houseman vy. Chase, 12 Cal. 
290. 

Iowa.—State v. Shaw, 28 Iowa 67; 
Coe v. Winters, 15 Iowa 481. 

La.—Citizens’ Bank v. Webre, 44 
La. Ann. 334, 10 S 728. 

N. H.—Brewer v. Hyndman, 18 N. 
1a Be Me 

N. Y.—Kellogg v. Ames, 41 N. Y. 
259 [rev 41 Barb. 218]. 

IN, Gl —Pass) v..luyneh,: 117 -N.. C; 
453, 23 SE. 357. / 

. Vt—Wade v. Hennessy, 55 Vt. 207. 

92. Colonial Inv., etc., Co. v. King, 
5 err ds, (301; 

93. Lamar Land, etc., Co. v. Bel- 
knap Sav. Bank, 28 Cclo. 344, 64 a2) 
210; West v. Miller, 125 Ind. 70, 25 
NE 143; Blake v. Koons, 71 Iowa 356, 
32 NW 379; Greither v. Alexander, 
15 Iowa 470; Forgy v. Merryman, 14 
Nebr. 513, 16 NW 836. 

94, State v. Citizens’ Bank, 33 La. 
Ann. 705. . 

95. Citizens’ Bank v. Webre, 44 La. 
Ann. 334, 10 S 728; Barrow v. Louisi- 
ana Bank, 2 La. Ann. 453. 

96. U. S.—Americarn Waterworks 
Co, v. Farmers’ L. & T. Co. 73 Fed. 
956, 20 CCA 133. 

Fla.—Key West Wharf, etc., Co. v. 
Porter, 63 Fla. 448, 58 S 599, AnnCas 
1914A 173. 

Ida.—Guthrie v. Wood, 36 Ida. 687, 
213 P 357; Guthrie v. Ensign, 36 Ida. 
673, 213 P 354; Moore v. Boise Land, 
ete, Co., Litd, 3b Ida, 390, 173° P 117. 

Tll.—Daub v. Englebach, 109 Ill. 
267; Kramp v. Kramp, 185 Ill. A. 464. 

Ind.—Hancock y. Fleming, 103 Ind. 
533, 3 NE 254; Garrett v. Puckett, 15 
Ind. 485. 

Iowa.—Foy v. Armstrong, 113 Iowa 


ham, 108 Kan, 703, 197 P 212; Selby 
Visantords % Kant A. 778i, 54° 17 
(where it also appears that the 
amount of the mortgage is retained 
by the grantee aS part of the pur- 
chase price). 

La.—Citizens’ Bank v. Webre, 44 
La. Ann. 334, 10 S 728. 

Mass.—Johnson v. Thompson, 129 
eee 398; Tuite v. Stevens, 98 Mass. 

Minn.—Moulton vy. Haskell, 50 
Minn, 367, 52 NW 960; Alt v. Ban- 
holzer, 36 Minn, 57, 29 NW 674. 

Mo.—Reed v. Steward, 276 SW 12. 

N. J.—Camden Safe Deposit, etce., 
Co. vs Citizens’ Ice, ete:, Co, ‘71. N: 
J. Eg. 221, 65.A 980. 

N. Y.—Hopkins v. Wolley, 81 N. 
Y. 77; Schein v. Erasmus Realty Co., 
194 App. Div. 38, 184 NYS 840 [aff 
107 Misc. 27, 176 NYS 648]; Brins- 
made v. Hurst, 10 N. Y. Super. 206; 
Pittman v. Hall, 5 NYSt 853 [aff 112 
N. Y. 659 mem, 20 NE 412 mem]; 
Styles v. Price, 64 HowPr 227; Lovett 
v. Dimond, 4 Edw. 22. See Russell v. 
Kinney, 1 Sandf. Ch. 34, 2 NYyLegObs 
[aff 2 Sandf. Ch, 81 note] (holding 
that a grantee under a deed subject 
to the mortgage may show payment 
or a condition unperformed operating 
as a defeasance, provided it is in 
writing, but that he could not defeat 
the mortgage by an oral defeasance). 

Oh.—Riley v. Rice, 40 Oh. St. 441. 

Okl.—Beckett._v. Harris, 115 Okl. 
219, 242 P 561; Smith v. Smith, 80 
Okl, 136, 184 P 82; Midland Sav., etc., 
Co. v. Neighbor, 54 Okl. 626, 154 P 
506; U. S._ Bond, etc., Co. v. Keahey, 
ae OK. 176, .155° P 557,° LRAT9ILTC 

Tex.—Batts v. Middlesex Banking 
Co., 26 Tex. Civ. A. 515, 63 SW 1046; 
Mott v. Maris, (Civ. A.) 29 SW 825. 

Wash.—State Finance Co. v. Moore, 
103 Wash. 298, 174 P 22; Schweiter 
v. Hooker, 94 Wash. 642, 162 P 981. 

[a] Reason for rule.—‘‘Having 
purchased the equity of redemption 
in the mortgaged premises and 
agreed to take the land subject to 
the mortgage, the amount of the 
mortgage indebtedness entered into 
the consideration therefor; and, if he 
were permitted to defeat the mort- 
gage on the ground of its invalidity, 
he would thus defraud his grantor 
and the mortgagee. This would be a 
speculation upon the validity of a 
contract from which he had suf- 
fered no harm, and would permit him 
to withhold money to which he has no 
right, and without any considera- 
tion. In theory he has deducted the 
amount of the mortgage from the 
purchase price, and it would clearly 


in effect furnished by his grantor, 
and not apply it to the discharge of 
the mortgage.’ U. S. Bond, etc., Co. 


Vv. Keahey, 0538 Okly 17/6, = USi= aia o.) oe 
557, LRAI9I17C 829. 
[b] Homestead exemption. — A 


grantee under a deed subject to mort- 
gage cannot defend against the mort- 
gage by setting up that the land was 
the homestead of the mortgagor 
when it was given. Batts v. Middle- 
sex Banking Co., 26 Tex, Civ./ A. 
515, 638 SW 1046. 

97. Jones v. Perkins, 43 Okl. 734, 
144 P 183 (where the deed excepted 
the mortgage from covenants of war- 
ranty, but the amount of the mort- 
gage was deducted from the purchase 
price). 

98. Kan.—Stough v. Badger Lum- 
ber Co., 70 Kan. -713, 79 P 737. 

Minn.—Calkins vy. Copley, 29 Minn. 
471, 18 NW 904. 

Mo.—Stewart v. Omaha L. & TT. 
Co., 283 Mo. 364, 222 SW 808. 

Nebr.—Hallam v. Telleren, 55 Nebr. 
255, 75 NW 560. 

Wis.—Bennett v. Keehn, 67 Wis. 
154, 29 NW 207, 30 NW 112. 

99. Weed Sewing Mach. Co. v. 

Emerson, 115 Mass. 554, 558. 
_ “The description of the premises, 
in his subsequent deed thereof, as 
Subject to this mortgage, and the 
exception of the mortgage out of his 
covenants in that deed, were for the 
purpose of protecting him from lia- 
bility upon his covenants, and can 
have no effect to charge his grantee 
in this action.” Weed Sewing Mach. 
Co. v. Emerson, supra. 

1. Miller-Piehl Co. v. Mullen, 170 
Wis. 378, 174 NW 542 (the court bas- 
ing its decision on the authority of 
Bennett v. Keehn, 67 Wis. 154, 29 
NW 207, 30 NW 112, where the words 
used were “except a mortgage’). 

[a] Sale antedating mortgage.— 
Where the owner of land sells it and 
later, when he has no title to con- 
vey, mortgages it to another, and 
then gives a deed to the prior grantee 
which recites that it is “subject to a 
mortgage,” the grantee, by accepting 
it and recording it, does not estop 
himself from contesting the validity 
of the mortgage. Miller-Piehl Co. v. 
Mullen, 170 Wis. 878, 174 NW 542. 

2. Robinson Bank vy. Miller, 153 
Ill. 244, 38 NE 1078, 46 AmSR 883, 
27 LRA 449; Brooks v. Owen, 112 Mo. 
251, 19 SW 723, 20 SW 492. 

[a] Good faith—A conveyance 
“subject to encumbrances” refers to 
encumbrances which are made in 
EE sie: ese Bank v. Miller, 

: ; NE 1078, 46 ‘ 
883, 27 LRA 449. rata ay 
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liens and encumbrances generally, and no recogni- 
tion of the particular mortgage is implied.’ 

The grantee of mortgaged 
premises is estopped to show that the mortgage was 
improperly witnessed,* but is not estopped to show 
that the mortgagor never signed it ® or that the de- 
scription is so uncertain as to render it impossible 


Mortgage defects. 


to identify the property.® 


[§ 832] ¢. Purchaser Assuming Mortgage.’ Where 
the grantee of mortgaged premises expressly assumes 
and agrees to pay the mortgage, he is estopped to 


deny its validity.*® 


[§ 833] d. Purchaser at Execution Sale. The rule 
of estoppel to dispute the validity of the mortgage 


is applied to a purchaser of the 


terest at execution sale,'° or to a purchaser at an 
execution sale of the interest of the mortgagor’s 
grantee, who has himself assumed the payment of 
the mortgage,!! and, a fortiori, to an execution pur- 


3. Sherman v. Goodwin, 12 Ariz. 
42, 95 P 121 [rev 11 Ariz. 141, 89 P 
517]; McFaddin v. Bell, 168 Ark, 826, 
272 SW 62; Purdy v. Coar, 109 N. Y. 
448, 17 NE 352, 4 AmSR 491 [rev 13 
Daly 449] (“subject ... to all liens 
of mortgages and taxes thereon’ Ds 
Crowe v. Malba Land Co., 76 Misc. 
676, 1385 NYS 454 (‘subject to en- 
cumbrances of record’). See Murray 
v. Jones, 50 Ga. 109 (holding that a 
purchaser at a sale in bankruptcy, 
subject to encumbrances generally, 
is not estopped to show that a mort- 
gage on the property was made by 
the bankrupt in fraud of his credi- 
tors). f 

4. Ross v. Worthington, 11 Minn. 
438, 88 AmD 95 [mod Thompson v. 


Morgan, 6 Minn. 292]. 

S -Géedman v. Randall, 44 Conn. 
321. / 

[a] Reason for rule.—‘‘A grantee 


by accepting a deed which describes 
the premises as subject to an incum- 
brance, is not estopped from claim- 
ing that the incumbrance has no ex- 
istence in fact.’ Goodman v. Ran- 
dall, 44 Conn. 321, 326. 

6. Osborne v. Rice, 
33 SE 54. ‘ 

7. Estoppel to show failure of 
consideration. of the assumption 
agreement see supra § 774. 

8. U. S.—Reeves v. Vinacke, 20 F. 
Cas. No. 11,663, 1 McCrary 213. 

Ala.—Kennedy v. Brown, 61 Ala. 
296. 

Ark.—Millington v. Hill, 47 Ark. 
301, 1 SW 547. 

Cal.—Patten v. Pepper Hotel Co., 
153 Cal. 460, 96 P 296; Alvord: v. 
Spring Valley Gold Co., 106 Cal. 547, 
40 P 27; San Ramon Valley Bank v. 
Walden Co., 53 Cal. A. 534, 200 P 
662; Hale v. Pendergrast, 42 Cal. A. 
104, 183 P 833. 

Conn.—Rabinovitz v. Marcus, 100 
Conn. 86, 123 A 21; Lynch v. Moser, 
72 Conn. 714, 46 A 153. 

Ga.—Collier v. Forman, 158 Ga. 768, 
124 SE 710; Hill v. Moulton, 76 Ga. 
831. 

Ida.—Hadley v. Clark, 8 Ida. 497, 
69 P 319. 

Ill—Lang v. Dietz, 191 Ill. 161, 
60 NE 841; Campbell v. Benjamin, 69 
Tll. 244; Pidgeon v. School Trustees, 
44) Ts 012 

Ind.—Figart v. Halderman, 75 Ind. 
564; Price v. Pollock, 47 Ind. 362._ 

Kan.—Clark Inv. Co. v. Cunning- 
ham, 108 Kan. 708, 197 P 212; Gowans 
y. Pierce, 57° Kan. 180,.'45 P ‘586; 
Green v. Houston, 22 Kan. 35. 

La.—Mithoff v. Bohn, 26 La. Ann. 
566. See Brou v. Becnel, 20 La. Ann. 
254 (holding that a grantee who as- 
sumes the payment of the mortgage 
notes and the mortgage but who him- 
self does not sign the notes is not 
bound by the law merchant but only 
on his assumption agreement, and 


107 Ga, 281, 
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chaser who takes title expressly subject to the mort- 
gage,'* or where only the equity of redemption is 
levied on and the purchaser bids only the value of 
such equity,’* and especially where only a nominal 
sum is paid for the land, indicating that the small 
bid at the execution sale was the result of the over- 
hanging mortgage upon the land.t* It has been held, 


however, that where the purchaser bids the full 


value of the entire property, he is not estopped to 
contest the validity of the mortgage.'® 
[§ 834] 3. To Set Up Cutstanding Title. Although 


there is some authority to the contrary,!® one who 


mortgagor’s in- 


that he may plead all the equities 
against the notes which the maker 


could). 

Mich.—Miller v. Thompson, 34 
Mich. 10; Crawford v. Edwards, 3% 
Mich. 354; Comstock v. Smith, 26 
Mich. 306. 


Mo.—Fitzgerald v. Barker, 85 Mo. 
13 [aff 4 Mo. A. 105]; Curry v. Lafon, 
133 Mo. A. 163, 113 SW 246. 

Nebr.—Goos v. Goos, 57 Nebr. 294, 
77 NW 687; Bond v. Dolby, 17 Nebr. 
491, 23 NW 351; Skinner v. Reynick, 
10 Nebr. 323, 6 NW 369, 35 AmR 479. 
N. J.—Cummings v. Jackson, 55 N. 
J. Eq. 805, 38 A 7638; Clark v. Davis, 
32 N. J. Eq. 530. 

N. Y.—McConihe v. Fales, 107 N. Y. 
404, 14 NE 285; Gifford v. Father 
Matthew Total Abstinence Ben. Soc., 
104 N. Y. 139, 10 NE 39 [aff 38 Hun 
350]; Thayer v. Marsh, 75 N. Y. 340; 
Parkinson v. Sherman, 74 N. Y. 88, 
30 AmR 268; Ritter v. Phillips, 53 
N. Y. 586; Freeman v. Auld, 44 N. Y. 
50 [rev 44 Barb. 14]; People’s Trust 
Co, v. Doolittle, 178 App. Div. 802, 
165 NYS 813; Newton v. Evers, 143 
App. Div..673, 128 NYS 327; Haile v. 
Nichols, 16 Hun 87; National State 


| Bank v. Hibbard, 45 HowPr 280. 


Oh.—Gaw v. Glassboro Novelty 
Glass -Co., 20 Oh. Cir. Ct. 416, 11 Oh. 
Cin: Decir3 2: 

Okl.—Ostran v. Bond, 69 Okl. 310, 
172 P 447; Schuber v. McDuffee, 67 
Okl. 160, 169 P 642. 

Tex.—Mitchell v. National R. Bldg., 
ete., Assoc. (Civ. A.) 49 SW'"624. 

Vt-—Hillev. Longe, 95) Vt, 441) 115 
A 237. 

See McDonald v. Finseth, 32 N. D. 
400, 155 NW 863, LRA1916D 149 (es- 
toppel to deny assumption agree- 
ment). 

9. Purchase of mortgaged land on 
execution generally see Executions 
SSiits ‘ 

10. U. S.—Wright v. Phipps, 90 
Ae 556 [aff 98 Fed. 1007, 38 CCA 
02). 

Mass.—Taylor v. Dean, 7 Allen 251, 

Mo.—Knoop vy. Kelsey, 102 Mo. 291, 
14 SW 110, 22 AmSR 777. 

Nebr.—Morton v. Covell, 10 Nebr. 
423, 6 NW 477. 

Ss. C—State Bank v. Campbell, 23 
SACS Hage 179. 

Ses Brown v. Sadler, 16 La. Ann. 
206 (probate sale). 

11. Kennedy v. Brown, 61 Ala. 296. 

12) Slord &y- Sill; 2s" Conn ous 
Terre Haute Trust Co. v. Wells Whip 
Co., 210 Ill. A. 602; Willis v. Terry, 
24 SW 621, 15 KyL (753; Crooks vy. 
Douglass, 56 Pa. 51. 

13. Brown v. Snell, 46 Me, 490. 

14. Yaeger, etc., Hardware Co, v. 
Pritz, 69 Fla. 8, '67 S’ 231° 

15. Peets v. Wilson, 19 La. 478 
(where a statute provided that the 
sheriff should announce at the sale 
that the land purchased would be 


takes a deed of land subject to a mortgage which 
he assumes cannot, according to the generally ac- 
cepted rule, defeat the mortgage by thé purchase 
and assertion of an outstanding title,!7 such as a 
title under a judgment senior to the mortgage which 
the grantee was bound to pay 18 or a tax title.19 
the same principle a purchaser of land who takes it 


On 


taken subject to mortgage and that 
the purchaser should retain from the 
amount bid a sum sufficient to dis- 
charge such mortgage, but where the 
sheriff's return did not show that this 
had been done), : 

16. Bush v. White, 85 Mo. 339; 
Denbo v. Boyd, 194 Mo. A. 121, 185 
SW 236. See Knox v. Easton, 38 Ala. 
345 (holding that, when the vendee 
of a mortgagor buys in the outstand- 
ing paramount title of a third person, 
the purchase does not inure to the 
benefit of the mortgagee, nor does it 
operate as a confirmation of his 
title); Zuege v. Nebraska Mortg. Co., 
92 Kan. 272, 140 P 855, 52 LRANS 
877, AnnCas1916B 865 (one who 
merely takes subject to mortgage, 
but does not agree to pay it, may ac- 
quire tax title where he is under no 
duty to pay taxes). But see Heim 
v. Vogel, 69 Mo. 529 (title acquired 
on execution sale on prior encum- 
brance is subject to the mortgage). 

17. ilk——Pontiac” Nat? “Banke 
King, 110 Ill. 254. 

FO Wie res a3 v. Lafferty, 33 Iowa 

Ky.—Barry v. Garth Educational 
Soc., 186 Ky. 455, 217 SW 674. 

Mich.—Taylor v. Whitmore, 35 
Mich. 97. 

Minn.—Probstfield_ v. Cuzizek, 37 
Minn. 420, 34 NW _ 986. But see 
Preiner v. Meyer, 67 Minn. 197, 69 
NW 887 (holding that a mere grantee 
of the mortgagor is not estopped to 
defeat the mortgage by the purchase 
and assertion of an _ outstanding 
title). 

Nebr.—Nielson v. Central Nebraska 
oh etc., Co., 87 Nebr. 518, 127 NW 

N. J.—Chadwick v. Island Beach 
Co., 48 N. J. Eq. 616, 12 A 880. 

N. Y.—Miller v. McGuckin, 15 Abb 
NCas 204; Torrey _v. Orleans Bank, 
9 Paige 649 [aff 7 Hill 260]; Eagle F, 
Ins. Co. v. Lent, 6 Paige 635. 

1s." “White vo" Butler, “13 > ills reds 
Birke v. Abbott, 103 Ind. 1, 1 NIE 485, 
53 AmR 474. 

19. Ill. Harding v. Durand; 36 
TY AS23838) . 

Ind.—Willette v. Gifford, 46 Ind. 


A. 185, 92 NE 186 

Iowa.—Stears v. Hollenbeck, 38 
Iowa 550. See National Surety Co. v. 
Walker, 148 Iowa 157, 125 NW 338, 
388 LRANS 333 (holding that one 
encumbrancer cannot defeat the lien 
of another by acquiring a tax title 
upon the land bound by the lien of 
each). 

geet re ope v. Gilbert, 
138. 

Me.—Phinney v. Day, 76 Me. 83. 


Md.—Waring v. National Sav., etc.,. 


Co., 188 Md.'367, 114 A 57. 
Mass.—Holbrook v. Brown, 214 
Mass. 542, 101 NE 1087 (where the 


grantee acquired the tax title under 


For later cases, developments and changes in the law See ‘cumulative Annotations, same title, page and note number. 


26 Kan. 
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subject to two mortgages, both of which he assumes, 


cannot deal with the first so as to 
of the second.?° 


gagee.?s 


[§ 835] F, Transfer of Parts of Property Mort- 
gaged 241. Effect as to Liability under Mortgage 
A mortgagor cannot, by selling a 
portion of the property covered by the mortgage, re- 
duce the security of the mortgagee or withdraw such 
portion from the lien of the mortgage,?> unless the 


—a. In General. 


However, one who has contracted 
to purchase a portion of the mortgaged premises 
may nevertheless acquire a title at a tax sale and 
hold it for his own benefit, even though he subse- 
quently takes a release from the mortgagor,*+ and 
a grantee under a quitclaim deed who has assumed 
payment of a mortgage believing it to be the only 
one upon the premises is not estopped to take an 
assignment of a prior mortgage and assert rights 
thereon when ‘he discovers its existence.*? 
grantee without repudiation of the mortgage cannot 
acquire title by adverse possession against the mort- 
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destroy the hen 


> 28 
grantor. 


The 


Oletts5" 


agreement with the mortgagee to pro-' deed, was only his right, title and 


tect his interests). f 
“Mich.—Brown y. Avery, 119 Mich. 


384,-78 NW 331. - 
Minn.—MacEwen v. Beard, 58 Minn. 
Stephenson, 83 


1:76, 59 PEGs ‘ 

Nebr.—Toliver : I 
av Ske 747, 120 NW 450; Pitman v. 
Boner, 81 Nebr. 736, 116 NW ios 

Nev.—uU. §S. Fidelity, etc. Co. v. 
Marks, 37 Nev. 306, 142 P 524. 

N. J.—State Mut. Bldg., etc., Assoc. 
vy. Millville Impr. Co., 74_N. J. Eq. 
721, 70 A 300 Laff 76 N. J. Eq. 336, 

01). 
bac TOE Nas v. Novick, 168 App. 
Div. 155, 1538 NYS 891; Wheeler v. 
Handy, 123 Misc. 775, 206 NYS 148. 

Wis.—Fallass v. Pierce, 30 Wis. 
443; Hdgerton v. Schneider, 26 Wis. 
ae n Parcleday. Koch 29°82 D, 246, 
136 NW 251 (holding that a purchaser 
who takes subject to the mortgage 1s 
estopped to set up a tax title, being 
in the same position as a purchaser 
who assumed payment of the mort- 
ae the moment he became the 
grantee of the mortgagors, he be- 
came disqualified from acquiring any 
new or additional rights under any 
tax title. He was thereafter equi- 
tably bound to protect plaintiff's 
mortgage from taxes and tax sales. 
Washington L. & T. Co. v. McKenzie, 
64 Minn. 273, 276, 66 NW 976. 

[a] Quitclaim by mortgagor.—It 
has been held that, if, after purchas- 
ing the tax title, he afterward takes 
a quitclaim from the mortgagor and 
goes into possession, he will be es- 
topped from asserting his. title 
against the mortgagee. Washington 
L. & T. Co. v. McKenzie, 64 Minn. 

3, 66 NW 976. 

OT hae by mortgagee of equity 
of redemption at eg sale see Taxa- 

io 37 Cyc 1347]. 

3 at SonhSon vy. Johnson, Walk. 
(Mich) 331; Conner v. Howe, 35 Minn. 
518, 29 NW 314; Toulmin v. Steere, 3 
Meriv. 210, 36 Reprint 81. See Duer 
vy. Jaeger, 113 Misc. 743, 186 NYS 584 
(holding that, where an owner of prop- 
erty had given first and second mort- 
gages and had purchased the prop- 
erty under foreclosure of the first 
mortgage and had given a new pur- 
chase-money mortgage, the latter 


assumed the position of first mort-. 


gage and the second mortgage re- 
mained as a lien subject to the 
priority of the purchase-money mort- 


rage). : 
= ie Gardiner v. Gerrish, 23 Me. 46. 
22. Goodenough vy. Labrie, 206 


Mass. 599, 92 NE 807, 138 AmSR 411. 

[a] Reason for rule.—‘‘The plain- 
tiffs mortgage was treated as a 
charge only upon the estate which 
the grantor purported to convey, and 
which, by the terms of the quitclaim 


interest in the property, whatever 
that might prove to be. It now ap- 
pears that the estate conveyed was 
Subject to the first mortgage, of 
which they were then ignorant, and, 
as between the contracting parties, 
the plaintiff's mortgage was not 
charged upon so much of the prop- 
erty as is required to satisfy the first 
mortgage. There was not only no 
contract between these parties, but 
there is no privity of contract by 
way of covenant, nor any privity of 
estate that creates a legal or equi- 
table estoppel against the defendants 
or either of them to prevent them 
from holding the first mortgage 
against the plaintiff, after a purchase 
of it.” Goodenough v. Labrie, 206 
ae 599, 602, 92 NE 807, 138 AmSR 


23. Hagan v. Parsons, 67 Ill. 170; 
Benton County v. Czarlinsky, 101 Mo. 
275, 14 SW 114. 

24. Mortgagor’s right to sell in 
parcels see supra § 740. 

25. State v. Ripley, 32 Conn. 150; 
Webber v. Mallett, 16 Me. 88; Ren- 
wick v. Berryman, 3 Man. 387. See 
Reed v. Jennings, 196 Ill. 472, 68 NE 
1005 (where there was an unauthor- 
ized release of the mortgage); Mc+ 
Gillivray v. Mimico Real Estate Se- 
curity Co., Ltd., 28 Ont. 265 (holding 
that the measure of damages in an 
action against the grantor for breach 
of covenant against encumbrances 
was the whole amount due on the 
mortgage, even though exceeding the 
value of the portion conveyed, it be- 
ing impossible to apportion the 
mortgage debt). 

[a] Mortgage of undivided inter- 
est.—The mortgagor of an undivided 
portion of a tract of land cannot, 
without the consent of the mort- 
gagee, by an after conveyance by 
metes and bounds of any part of the 
mortgaged .premises, withdraw from 
the lien created by the mortgage the 
part so conveyed. Webber v. Mallett, 


16 Me. 88. 
140 Ark. 384, 


ace. Sims v. Best, 
215 Sw 519. 

[a] Ratification hy mortgage.— 
Where the mortgagee offers to give 
its assent to the execution of a con- 
tract of sale of a part of the mort- 
gaged premises on condition that the 
entire purchase price be paid over 
to the mortgagee and the court orders 
a payment of the entire purchase 
price into court for application on 
the mortgage, there is a ratification 
ky the mortgagee estopping it from 
objecting to the execution of the 
contract after the money has been 
paid into court as directed. Sims v. 
Best, 140 Ark. 384, 215 SW 519. 

a7. See infra § 842. 

28. Bente v. Lange, 9 Tex. Civ. A. 
328, 29 SW 813. 
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mortgagee consents thereto,?* or gives to the pur- 
chaser a release of the portion so sold,?7 and the rule 
applies where the sale by the mortgagor is in the 
form of a reconveyance of such part to his own 
If not released the portion so sold re- 
mains subject to the mortgage,?® or to a part thereof 
where the parties so agree,®® the grantee becoming 
personally liable therefor to the extent that he as- 
sumes its payment.*! 

[§ 836] b. Subjection of Separate Portions to 
Mortgage. A mortgagee of land, which is afterward 
divided into portions and separately sold, is not ordi- 
narily restricted in enforcing his security against the 
property as a whole or against the separate portions 
But where equities have arisen between the 
mortgagor and his grantees, or between the differ- 
ent grantees, which require that resort should be had 
to a particular portion of the property before com- 
ing upon the rest, the different portions will be 
marshaled in their proper order, as in the case of 
a sale ‘‘free of encumbrances’’ by the mortgagor 


[a] Reconveyance to grantor.— 
Where an owner of land mortgages it, 
and afterward reconveys part of it 
to his grantor, aS a credit on the 
price, the reconveyance does not free 
such part from the lien of the mort- 
gage. Bente v. Lange, 9 Tex. Civ. A. 
328, 29 SW 813. 

29. Montague v. Haviland, 101 
Mich. 80, 59 NW 404. See Jones v. 
Shortreed, 14 Ont. L. 142, 9 OntWR 
705 (holding that the mortgagor’s 
widow had no right to redeem the 
entire property mortgaged where a 
part of it had been sold, the pur- 
chaser placing a second mortgage on 
the part sold and the widow later 
becoming the owner of the second 
mortgage, and where the remaining 
part had been devised to her for life 
or while she remains unmarried, re- 
mainder to her son, she having later 
married). 

{a] Sale of undivided interest.— 
When a mortgagor sells and conveys 
an undivided half of the mortgaged 
premises, the title of the purchaser 
is liable to the satisfaction of the 
mortgage, at least to the extent of 
its proportionate share. Montague 
v. Haviland, 101 Mich. 80, 59 NW 404. 

30. See infra § 837. 

31. Russell v. Pistor, 7 N. Y. 171, 
57 AmD 509. See Braig v. Frye, 189 
Iowa 1104, 179 NW 6385 (contract for 
purchase of land upon the assump- 
tion of the mortgage by the grantee, 
construed as binding upon the gran- 
tee, even though the mortgage 
covered other land than that con- 
veyed); McKinley-Lanning L. & T. 
Co. v. Bassett, 5 Kan. A. 469, 46 P 
999 (holding that the mortgagee is 
not obliged to accept the personal 
liability of a grantee of a part of the 
mortgaged premises, who assumes the 
mortgage, aS against that of the 
mortgagor or of a subsequent pur- 
chaser of the remainder of the prem- 
ises). 

32. Riggs v. Clark, 71 Fed. 560, 18 
CCA 242; American Securities Co. v. 
Goldsberry, 69 Fla. 104, 67 S 862; 
Bush vy. Sherman, 80 Ill. 160. See 
Andrus v. Creditors, 46 La. Ann. 1351, 
16 S 215 (holding that the mortgagee 
in insolvency proceedings may pro- 
ceed against property subject to the 
mortgage. belonging to the insolvent, 
and is not bound to look to other 
property also affected by his mort- 
gage in the hands of third persons); 
Roth v. Troutdale Land Co., 83 Or. 
500, 162 P 1069 (holding that, where 
the mortgagee proceeds against one 
of the parcelS mortgaged and the 
proceeds realized are less than the 
amount of the mortgage debt, the 
mortgagor cannot complain that more 
land was included than should have 
been in the tract foreclosed). 

33. Ark.—Bagley v. Weaver, 72 
Ark, 29, 77 SW 908. 
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of a part only of the mortgaged premises®4 <A 
similar rule is applied for the benefit of a junior en- 
cumbrancer who is secured on only a portion of the 
property covered by the elder mortgage,®° or in case 
of mortgages on different lots, one being given as the 
primary and the other as the additional security 
for payment of the mortgage debt.*® 

[§ 837] c. Apportionment of Mortgage °*‘—(1) In 
General. A mortgagee cannot, as a general rule, be 
required, at the instance of a purchaser of part of 
the premises, to apportion his mortgage debt among 
the several parts into which the property has been 
divided, and look to each only for its proportional 
share,** unless the mortgagee has himself become 
the owner of a part of the property, in which case 
he can hold the remainder liable only for its ratable 
proportion.*® So where a grantee of a portion of the 
premises has not been made a party to a foreclosure 
proceeding and the mortgagee has purchased at the 
foreclosure sale and entered into the possession of 
all the mortgaged premises, the grantee may after 
the note and mortgage is barred by limitations re- 
cover possession upon paying the portion of the debt 
for which the part of the tract conveyed to him is 
justly hable.*° 

Consent of mortgagee. There is an apportionment 
of the mortgage debt where the mortgagee consents 
thereto,** and he i is held to have, in effect, consented 
where he has released a part of the premises from 
the mortgage, regardless of whether or not he re- 
ceived any consideration therefor.*? 

Limitation of personal liability. Purchasers of 
separate parcels of mortgaged premises, each as- 
suming the payment of his proportionate share of 
the mortgage debt, cannot be held personally lable 
beyond the amount assumed, in the absence of any 


been applied.” 


Conn.—Osborn vy. Carr, 12 Conn. 195. 
v. Hurley, supra. 


Fla.—Jordan v. Sayre, 24 Fla. 1, 
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agreement between them to hold themselves jointly 
liable for the payment of the debt.*® So it has been 
held that, where one has purchased subject to a 
mortgage but has not covenanted with the person 
liable for the mortgage debt, a probate court upon 
sale of the land for payment of his debts after his 
death will apportion the amount of the mortgage 
debt between his property and the remainder of the 
tract in accordance with their respective values.** 

[§ 838] (2) Mode of Apportionment. Where ap- 
portionment of a mortgage debt is to be made among 
the separate parcels into which the property has been 
divided, it should be done according to their rela- 
tive value,*® and not according to area or acreage,*® 
unless there is an agreement to the contrary.** Im- 
provements made upon any of the lots by the pur- 
chaser thereof are not to be taken into account for 
this purpose.4® So that, where lots of equal value at 
the time of the placing of the mortgage thereon 
are subsequently unequally improved, the apportion- 
ment follows the earlier values, and not the prices 
at which they sold in their improved condition.*? 

[§ 839] d. Mutual Rights and Liabilities of Par- 
ties—(1) Between Mortgagor and Grantee. As 
general rule, if the mortgagor of land sells a part 
of it, and the mortgage debt forms no part of the 
consideration, the portion which he retains will be 
primarily liable for the whole of the debt,°° and if 
he is compelled to pay the whole he cannot obtain 
contribution from his grantee.* But if by the terms 
of sale the mortgage is to remain a common charge 
upon the whole, and to be paid by the mortgagor and 
the purchaser, without any specific agreement as to 
the proportions, they must contribute according to 
the relative value of their holdings.°? In such ease, 
if there is a specific agreement by the grantee to 


See infra § 844. 
51. Ga.—Clark v. Warren, 55 Ga. 


3 S 329. 

Ga.—Semmes v. Moses, 21 Ga. 439. 

Ind.—Grave v. Bunch, 83 Ind. 4; 
Roswell v. Simonton, 2 Ind. 516. 

Ky.—Griffin v. Gingell, 79 SW 284, 
25 KyL 2031; Wilmer v. Huntington, 
25 SW 602, 16 KyL 4. 

Mass.—Pearson v. Bailey, 177 Mass, 
318, 58 NE 1028. 

Mich.—Holliday v. Snow, 129 Mich. 
494, 89 NW 448; Carley v. Fox, 38 
Mich. 387. 

N. J.—Kipp v. Merselis, 30 N. J. 
Kq. 99. 
ae: Y.—Coutant v. Servoss, 3 Barb. 

Oh.—Grandin v. Anderson, 15 Oh. 
St. 286umyVilson vn Otis, 5) Oh Cir, Ct; 
228, 3 Oh. Cir. Dee. 114; Cincinnati 
Sav. Soc. v. Thompson, 9 Oh. Dec. 
(Reprint) 41, 10 CincLBul 230. 

Pa.—Roddy’s App. 72 Pa. 98; 
Morris v. Griffith, 1 Yeates LS9y 

S. C.—Walker v. Covar, 2 S. C. 16. 

[a] Bona fide  purchaser.—W here 


one buys property without notice of |, 


an improperly recorded mortgage 
thereon which embraces other prop- 
erty as well, he is entitled to have 
such other property sold first to 
satisfy the indebtedness secured be- 
fore resort is had to the property 
which he purchased. Bagley  v. 
Weaver, 72 Ark. 29, 77 SW 9038. 

34. Interstate Land, ete., Co. v. 
Logan, 196 Ala. 196, 72 S 36; Thomas- 
ton Sav. Bank v. Hurley, 117 Me. 211, 
215, 103 A 234; Ridge, of Brooklyn 
Realty Co. v. Offerman, 149 App. Div. 
878, 184 NYS 788. 

“The portion retained by a mort- 
gagor stands primarily liable in 
equity for the payment of the whole 
debt, while that which has been sold 
by the mortgagor is chargeable only 
for any deficiency after the other has 


35. McIntire v. Parks, 59 N. H. 
258; Reilly v. Mayer, 112) oNS ea OKO 
5d ‘Warren v. Foreman, 19 Wis. 35. 

36. Hubbard y. Ly decker, 78 Misc, 
80, 1387 NYS 714. 

37. Apportionment of mortgage as 
between purchasers who are coten- 
ants in proceedings for partition see 
Partition [30 Cyc 237]. 


38. American Securities Co. v. 
Goldsberry, 69 Fla. 104, 67 S 862; 
Bagley v. Tate, 10 Rob. (La.) 45; 


Converse v. Jenson, 158 Minn. 209, 
197 NW 490; Merrimon vy. Parkey, 136 
Tenn, 645, 191 SW 327. 

39. See infra § 842. 

40. Burns v. Hiatt, 149 Cal. 617, 
87 P96 wt Ams, Lowe 

41. Andreas v. Hubbard, 50 Conn. 
351; Mutual Mill Ins. Co. v. Gordon, 
121 Ill. 366, 12 NH 747; Cowen v. 
Loomis, 91 Tl. 1325 Jackson v. Con- 
dict, 57 N. J. Ha. 522, 41 A 874; Barn- 
mol v. Marion, 60 S/°C. 314/38 SH 


42. See infra § 842. 
43. Herzog v. Boll, 62 Wis, 21, 21 
NW 800. 


Extent of grantee’s liability on as- 
sumption agreement in general’ see 


supra § 808. 
44. Mauck’s Hst., 24 Pa. Dist. 572, 
Colo. 


41 Pa. Co, 6838. 
45. Skinner v. Harker, 23 
333, 48 P 648; Funk vy. McReynolds, 
38 Dll, 481; Cheesebrough v. Millard, 
1 Johns: Ch. (N. Y.) 409, 7 AmD 494. 
46. Skinner v. Harker; 23 Colo, 338, 
48 Colo. 333, 48 P 648. 
mee Johnson v. Nordyke, 35 Iowa 


48. Bates v. Ruddick, 2 Iowa 423, 
65 AmD 774; Dickey v. Thompson, 8 
B. Mon. (Ky.) 312; Leech v. Bonsall, 
10 Phila. (Pa.) 384. 


49. Leech v. Bonsall, supra. 


U5. 

Mass.—George v. Wood, 9 Allen 80, 
85 AmD 741; Allen v. Clark, 17 Pick. 
47, 

N. Y¥.—Holeomb  y. 
Barb. 20. 

Tex.—Biswell v. Gladney, (Civ. A.) 
182 SW 1168, 1172. 

Wis.—Weber  v. 30 Wis. 

La. 135 


283. 

See Chew v. McDermott, 2 
(holding that, if an heir sells his 
share of property mortgaged by the 
ancestor, the coheirs must exhaust 
his property before claiming from 
his vendee a contribution to the mort- 
gage debt). 

“If the mortgage debt enters into 
the deed in some manner, affecting 
the consideration, different rules of 
burden and contribution result; but 
if a man sells his land, .or. all of 
his interest in same, it being the 
same land and the same interest he 
has previously mortgaged, but the 
previous mortgage debt does not 
enter into or become a part, contrac- 
tually speaking, of the trade _ be- 
tween the parties, and the vendor 
receives his agreed consideration for 
the land or his interest, we are un- 
able to see why he should not be 
compelled first to pay his own debt 
out of his own land, and think that, 
as between him and his grantee, the 
latter should not be compelled to 
again pay for the land in whole or 
in part, or more than the value agreed 
upon between the parties.’ Biswell 
vy. Gladney, supra. 

. Hoy v. Bramhall, 19 N. J. Ea. 
74. See Adams vy. Bartell, 46 Tex. 
Civ. A. 349, 102 SW 779 (holding that, 
where the coheirs mortgage their 
ancestor’s homestead to pay his 
debts, and give a part of the home- 


Holcomb, 2 


Zeimet, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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pay the entire mortgage and he fails to do so and 
the land retained by the mortgagor is lost by fore- 
closure, the mortgagor may recover against his 
grantee in an action for damages on the assumption 


agreement,°? and the measure of 
value of the land lost.®*: 


Purchase of joint mortgagor’s share. 
from one joint mortgagor of his share, who is com- 
pelled to pay the entire mortgage debt, is entitled to 
contribution from the other joint mortgagors.*® 

[§ 840] (2) Between Separate Purchasers.°° Where 
intervening equities do not interfere,*’ the pur- 
chasers of several parts of a tract of land covered by 
a mortgage are bound to contribute to the payment 
or redemption of the mortgage in proportion to the 
relative value of their parts; and if one is compelled, 
in self-protection, to pay the whole, he may compel 
the others to contribute their shares;>® but no one 
of the purchasers is under obligation to the others 
to pay the mortgage or to protect their shares from 
The rule enforcing contribution ap- 
plies where lands subject to an encumbrance are sold 


foreclosure.®? 


stead to the widow in consideration 
of her relinquishing her homestead 
rights, the widow is not entitled to 
have the whole mortgage debt 
charged on the coheirs’ shares in ex- 
oneration of her own, in the absence 
of evidence that they deeded to her 
by warranty deed or that they as- 
Sumed the payment of the entire 
indebtedness). 

53. Folken v. Hahn, 114 Iowa 178, 
86 NW 258; Wilcox v. Campbell, 106 
N. Y. 325, 12 NE 823 [aff 35 Hun 
254]; Haas v. Dudley, 30 Or. 355, 48 
P 168; McSorley v. Mamaux, 29 Pa. 
Dist... CGi2Z. See Rearson. iv, EKord,. 1 
Kan. A. 580, 42 P 257 (holding that a 
grantee of the land retained cannot 
recover against the grantee of the 
land first sold who had assumed the 
paymert of the entire mortgage, 
where the conveyance to plaintiff was 
made after the conimencement of the 
foreclosure proceedings, the assump- 
tion agreement under such circum- 
stances being reduced to a mere 
ckose in action which did not pass 
under the warranty deed to the gran- 
tee of the second parcel). 

54. Iowa.—Folken v. 114 
Iowa 178, 86 NW 258. 

INES YY. 106 N. 


Vo 2 52. NE 823 [aff 35 Hun 254]. 
Or.— Haas v. Dudley, 30 Or. 355, 48 


Hahn, 


P 168. 

Pa.—McSorley v. Mamaux, 29 Pa. 
Dist. 672. 

Tex.—Green v. Gregory, (Civ. A.) 
142 SW 999. 

Liability of grantee assuming 


mortgage to grantee of land retained 
for loss of same through foreclosure 
see infra § 840. 

55. Stroud v. Casey, 27 Pa. 471. 

56. Liability of purchasers limited 
to contributory shares see infra § 842, 

57. Davis v. Burns, 179 App. Div. 
381, 166 NYS 357; Ocean Acc., etc., 
we data.) vei Collum, [19isy, te Tx: 


{a] Contribution allowed. — (1) 
There are no intervening equities 
preventing contribution as between 
one who purchases from a trustee in 
bankruptcy an undivided half interest 
in land subject to mortgage, the con- 
veyance making no mention thereof, 
and another who purchases the other 
half interest in the same land ex- 
pressly assuming the payment of the 
mortgage, the assumption not having 


-been made for the benefit of the 


owner of the other half. Davis v. 
Burns, 179 App. Div. 381, 166 NYS 
357. (2) One who purchases a part 
of mortgaged lands under a covenant 
that they are “free from encum- 
brances” may be compelled to con- 
tribute to the payment of the mort- 
gage by a subsequent purchaser of 
another Dare of the same premises 
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damages is the 
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in parcels to different purchasers at the same time,°° 
an allowance being made in favor of purchasers who 
have paid for their land in full as against those 
who have not done so,*! or, in some jurisdictions, 
where one or more of the purchasers acquired their 


interests at a judicial sale,®? or under an attach- 


A purchaser 


who takes for value without notice 
of the covenant in the deed to the 
first purchaser. Ocean Acc., etec., 
Corp., Ltd. v. Collum, [1913] 1 Ir. 337. 
58. Ga.—wWilliams v. E. E. Foy 
Mfe. Co., 111 Ga. 856, 36 SE 927. 
Ill.—Moore v. Shurtleff, 128 Ill. 370, 
21 NE 775; Briscoe v. Power, 85 Ill. 
420; Matteson vy. Thomas, 41 Ill. 110; 
Brown v. Shurtleff, 24 Ill. A. 569. 
Iowa.—Tufts v. Stanley, 42 lowa 
628; Barney v. Myers, 28 Iowa 472; 
Griffith v. Lovell, 26 Iowa 226. 
Ky.—Beall v. Barclay, 10 B. Mon. 
261; Dickey v. Thompson, 8 B. Mon. 
312; Morrison v. Beckwith, 4 T. B. 
Mon. 73, 16 AmD 136. 
Md.—Burger v. Greif, 55 Md. 518. 
Mass.—Chase v. Woodbury, 6 Cush. 
143; Allen v. Clark, 17 Pick. 47; Gib- 


son v. Crehore, 5 Pick. 146; Taylor 
v. Porter, 7 Mass. 355 
Mo.—Hall v. Morgan, 79 Mo. 47; 


Parkey v. Veatch, 68 Mo. A. 67. 

N. H.—Aiken v. Gale, 37 N. H. 501; 
Salem v. Edgerley, 33 N. H. 46; Tay- 
lor v. Bassett, 3 N. H. 294. 

N. Y.—Coffin v. Parker, 127 N. Y: 
117, 27 NE 814; Sawyer v. Lyon, 10 
Johns. 32. 

N. C.—Stanly v. Stocks, 16 N. C. 314. 

Pa.—Beddow v. Dewitt, 43 Pa. 326. 

Ont.—Pierce vy. Canavan, 7 Ont. A. 
ioe Clemow v. Booth, 27 Grant Ch. 

15. 


{a] Keeping mortgage alive.—(1) 
Where two were severally seized of 
distinet parcels which had been pre- 
viously mortgaged to a third person, 
and one of them pays the debt and 
takes an assignment of the mortgage. 
he may consider the mortgage as dis- 
charged and bring an action for con- 
tribution, or consider it as subsisting 
and hold the land until the other shall 
have paid a reasonable contribution. 
Taylor v. Bassett, 3 N. H. 294. (2) 
Where several estates are mortgaged 
to one mortgagee, and the mortgagor 
afterward conveys the estates sep- 
arately to different persons, although 
each owner of the separate estates 
may redeem, yet it can only be 
allowed by payment of the whole 
mortgage debt. And the party so 
paying will be entitled to hold the 
estate mortgaged, until he shall have 
been reimbursed what he has thus 
been compelled to pay beyond his due 
proportion. Gibson v. Crehore, 5 
Pick. (Mass.) 146. 

{b] Amount of  contribution.— 
Where the equities of the parties are 
equal, the owners of several parts of 
mortgaged property are bound to 
consider it in proportion to. the rela- 
tive value of their part, and neither 
ean, by obtaining an assignment of 
the mortgage, compel the other to 
pay more than his ratable proportion 
of the debt. Parkman v. Welch, 19 


ment,°* the rule, in other jurisdictions, having been 
held not to apply in such eases.*4 
applied where the relative situation of the parties 
casts the whole burden of the mortgage upon the 
one paying it, or raises an equity in favor of the 
| others that he should be solely chargeable with it.®° 
In such case, if the purchaser paying the mortgage 
is the one entitled to an exoneration of his land, he - 
may recover the full amount of his payment from 
those upon whom the burden rests.°® And if the one 
entitled to an exoneration of his land loses it through 
foreclosure he may recover from those who were 
under obligation to pay the mortgage the amount of 
the purchase price paid by him for his parcel plus 
interest and costs.®7 
have been divided and sold in separate tracts, the 


The rule is not 


Where the mortgaged premises 


Pick. (Mass.) 231; Allen v. Clark, 
17 Pick. (Mass.) 47; Aiken v. Gale, 37 
N. H. 501; Salem v. Edgerly, 33 N. 
H. 46; Doe v. Thompson, 22 N. H. 217; 
Stevens v. Cooper, 1 Johns. Ch. (N. 
Y.) 425, 7 AmD 499. 

59. Day v. Hogans, 130 Miss. 128, 
93 S 578, 26 ALR 1028. 

60. Cal.—Fullerton Sav. Bank v. 
vee. Granges, 44 Cal. A, 611, 186 P 
Pear eee v. Woodbury, 6 Cush. 


“eee H.—Brown v. Simons, 44 N. H. 
N. Y.—Ex p. Merrian, 4 Den. 254. 
Va.—Alley v. Rogers, 19 Gratt. (60 

Va.) 366. 

61. Watson v. Neal, 38 S. C. 90, 
16 SE 8838. 

[a] Unpaid purchase-money mort- 
gage.—Where for one of the parcels 
sold on the same day a purchase- 
money mortgage is given back to the 
grantor, it is held that this parcel 
is properly subjected to the extent of 
the unpaid portion of the purchase- 
money mortgage before resort is had 
to the other parcels, the purchase 
price of which has been paid. Wat- 
son v. Neal, 38 S, C. 90, 16 SE 833. 

62. Wager v. Chew, 15 Pa. 3238; 
Fisher v. Clyde, 1 Watts & S. (Pa.) 
544; Delaware County Trust Co. v. 
Lukens, 38 Pa. Super. 509. 

68. Tarbell v. Durant, 61 Vt. 516, 
17 A 44. 

64 Gill v. Lyon, 1 Johns. Ch. (N. 
Y.) 447. See Pope v. Boyd, 22 Ark. 
(holding that a purchaser at 
execution sale cannot claim contribu- 
tion, but placing the decision on 
grounds which were afterward over- 
ruled in Turner v. Watkins, 31 Ark. 
429, 442). 

65. Sanford v. Hill, 46 Conn. 42; 
Pike v. Goodnow, 12 Allen (Mass.) 
472; George v. Kent, 7 Allen (Mass.) 
16: Cook” ‘Vv. Hinsdale, —4 > “Cush. 
(Mass.) 134; Brooks v. Harwood, 8 
Pick. (Mass.) 497. 

66. Middleton v. Shanafelt, 169 
Til. A. 52. See Cooley v. Murray, 11 
Colo. A. 241, 52 P 1108 (holding that 
the agreement of the grantee of one 
of two lots owned by the grantor 
and subject to a mortgage, to as- 
sume” and” pay: it as**part,” of Vthe 
purchase price, inures to the bene- 
fit of the subsequent grantee of the 
other lot, in case the mortgage is 
not paid, and the second lot is sold 
to satisfy it). 

{a] Mining and surface rights.— 
A purchaser of the mining rights 
who pays the mortgage debt is en- 
titled to reimbursement from joint 
owners of the surface rights who had 
assumed its payment. Middleton vy. 
Shanafelt, 169 Ill. A. 52. 

67. , Pearson v. Ford, 1 Kan. <A. 
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purchaser of one tract only assuming the mortgage, 
the purchasers of the other tracts cannot compel the 
mortgagor to resort to the assumption agreement.°® 

Attorney’s fees. Where one of the purchasers 
pays the whole mortgage debt, entitling him to con- 
tribution from the other purchasers, he cannot re- 
cover from them their shares of the attorney’s fees 
which under the terms of the mortgage he might 
have been compelled to pay to the mortgagee, but 
which in fact he did not pay.®® 

[§ 841] (3) Between Purchaser of Part and Mort- 
gagee of Part. The rule enforcing contribution be- 
tween purchasers of separate parcels of mortgaged 
property applies as between a purchaser of part and 

“a mortgagee of part.7? Where owners of different 
parcels in severalty join in a mortgage covering them 
all and, by agreement which is recorded, fix the 
amount to be charged on each parcel, a mortgagee 
of part without notice, actual or constructive, of any 
equity in conflict with the agreement burdening his 
part with the payment of the entire debt, is, as be- 
tween himself and the purchaser of another part, 
liable only for the amount fixed by the registered 
agreement.’? 

[§ 842] e. Release or Purchase of Part by Mort- 
gagee.72 If the mortgagee releases ** or purchases 
a part of the mortgaged premises,‘ he is held to 
have consented to an apportionment of the mortgage 
and the value of that part is to be credited upon the 
mortgage in favor of the purchasers of other parts, 


580, 42 P 257 (holding that, where 
the consideration named in the deed 
to the grantee of the second parcel 
is one dollar and other valuable con- 
sideration, and there is no evidence 
of the real consideration, such 


Bg; 


174 Til. A. 581; 
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Woodward v. Brown, 119 Cal. 283, 51 
542, 68 AmSR 108. 

Ill—Bowes Inv. Co. 
Warner v. De Witt 76. 
County Nat. Bank, 4 Ill. A. 305. 

Kan.—Chicago Lumber, ete., 


Bin: 
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so that they can be charged only with the remainder 
of the debt;?®> and a purchaser of a part who pays 
the whole debt and takes an assignment of the mort- 
gage is entitled to only a ratable contribution from 
the owners of the other parcels.‘© Where an appor- 
tionment between the mortgagor and purchaser is 
agreed to, each assuming the payment of a specific 
amount, the mortgagee, after having released the 
purchaser, may still recover from the mortgagor his 
agreed share of the debt.*7 It has been held that 
the amount to be eredited is the market value at 
the date of the release or purchase, even though it 
exceeds the ratable contributory shares of the others 
toward the total indebtedness."® 

Agreement to release. An agreement by the mort- 
gagee to release parcels sold on payment to him of 
certain stated amounts also results in an apportion- 
ment of the mortgage among purchasers of parcels 
from the mortgagor,’® and a purchaser of a part 
who fails to secure a release from the mortgage 
has no right later, on payment of the whole mort- 
gage debt, to demand the payment of the whole from 
a subsequent purchaser.*° 

[§ 843] f. Release of Mortgagor or Land Retained. 
If the mortgagee, with knowledge that a part of the 
property has been sold free of encumbrances, re- 
leases the mortgagor from his personal liability, the 
land purchased is discharged from the lien of the 
mortgage.*! If, under similar circumstances, the 
mortgagee releases the land retained by the mort- 


75. See cases supra this section. 
Necessity of mortgagee’s consent 
to appertionment see supra § 837. 
J Ernestberger v. Nahau, , 18 
Hawaii 377. 


v. Steinlauf, 


Co. v. 


grantee cannot recover against the 
grantee of the first parcel who had 
assumed the entire mortgage). 

Liability of grantee assuming 
mortgage to mortgagor for loss 
through foreclosure of land retained 
see supra § 839. 

68. Emley v. Mount, 32 N. J. Eq. 
470. See Judson v. Dada, 79 N. Y. 
873 (holding that the grantee of a 
part of mortgaged premises assum- 
ing the entire mortgage may set up 
a release by his grantor from the 
assumption agreement, as against a 
subsequent grantee of the other part 
of the mortgaged premises). 

69. Lang v. Cadwell, 13 Mont. 458, 
34 P 957. 

hag pruED Ry v. Boyd, 10 Ky. Op. 
798, cf 

“A mortgagee is a purchaser pro 
tanto, and in a contest in which he 
seeks the enforcement of his mort- 
gage he is entitled to the same pro- 
tection and the same equities to 
which an absolute purchaser would be 
entitled.” Murphy v. Boyd, supra. 

[a] Partnership and separate 
property.— Where a mortgage covers 
both partnership property and the 
separate property of one of the part- 
ners, and a second mortgage is 
placed on the partnership property, 
and the separate property is sold, 
the purchaser of the latter must 
share with the mortgagee, under the 
second mortgage, the burden of pay- 
ing the first mortgage on both. Mur- 
phy v. Boyd, 10 Ky. Op. 798. 

71. Core v. Ontario Loan, etc., Co., 
9 Ont. 236. 

72. Cross references: 

Effect of release on order of liability 

see infra §§ 859-861. 

Necessity of mortgagee’s consent to 

. apportionment see supra § 837. 

Release of part after transfer of 
whole of the mortgaged premises 

see supra § 784. 

73. Cal—Merced Security Sav. 
Bank v. Simon, 141 Cal. 11, 74 P 356; 


Swalley, 85 Kan. 4, 116 P 475. 
Me.—Johnson vy. Rice, 8 Me. 157. 
Md.—Gibson v. McCormick, 10 Gill 

& J. 65. 

Mich.—Balen vy. Lewis, 130 Mich. 

567, 90 NW 416, 97 AmSR 499. 
Mo.—Cohn v. Souders, 175 Mo. 455, 


75 SW 4138. 
N. J.—Hill v. Howell, 36 N. J. 
A490, Souther vy. Pearson, (Ch.) 28 


N. Y.—Stevens v. Cooper, 1 Johns. 
Ch. 425, 7 AmD 499. 


Or. —Scott Veewsmith, 58 :Or, <591, 
115 P, 969. 
Pa.—Union Trust Co. v. Hugus, 


258 Pa. 479, 102 A 170; Poor Minis- 
ters Relief Corp. v. Wallace, 3 Rawle 
109. See Craft v. Phillips, 9 Pa. Cas. 
223, 12 A 331 Qiability in damages of 
the owner of only a part of the mort- 
gage debt to a purchaser of a part of 
the premises to whom he had fraudu- 
lently or negligently given an unau- 
thorized release from the entire debt, 
in consequence of which the pur- 
chaser was compelled to redeem his 
land from foreclosure by the owner 
of the other part of the mortgage 
debt). 

Vt.—Howe v. Chittenden, 1 Vt. 28. 

Va.—Bridgewater Roller Mills Co. 
v. Strough, 98 Va, 721, 37 SE 290; 
Lynchburg Perpetual Bldg.,_ etce., 
Assoc. v. Fellers, 96 Va. 337, 31 SE 
505, 79 AmSR 851. 

Wis.—Deuster  v. McCamus, 14 
Wis. 3:07. 

See Gordon vy. Clarke, 10 Fla. 
(construction of agreement to 
lease); Yerger v. Simmons, 136 
280, 67 S 8 (holding that a ratifica- 
tion by the mortgagee of the sale 
of timber on the mortgaged prem- 
ises barred foreclosure on the tim- 


ber during the existence of the 
timber contract). 
74 Brooks v. Benham, 70 Conn. 


92, 88 A 908, 39 A 1112, 66 AmSR 
aae Colton vy. Colton, 3 Phila. (Pa.) 


Liability of purchasers for con- 
tributory shares see supra § 840. 

77. Blech v. Jeal, 181 Cal. 530, 185 
Parasite 

78. Brooks v. Benham, 70 Conn. 
ae 38 A 908, 39 A 1112, 66 AmSR 


79. See Davis v. White, 16 Grant 


Ch. (Ont.) 312. 

[a] Effect as valuation. — An 
agreement in a mortgage for the 
release thereof on payment of one 
thousand seven hundred and fifty 
dollars per acre constituted in itself 
some evidence of the value of the 
land. Jackson v. Pescia, 124 NYS 
735 [aff 189 App. Div. 9837 mem, 124 
NYS 1118 mem]. 

80. Davis v. White, 16 Grant Ch. 
(Ont.). 312, 314, 315. See. Mt: Ver= 
non Woodberry Cotton Duck Co. v. 
Continental Trust Co., 121 Md. 163, 
88 A 103, 974 (construction of pro- 
vision for reinvestment of proceeds 
of a sale of a part of the mortgaged 
premises). 

“This provision... runs with the 
land; so that each purchaser is en- 
titled to a release of the portion 
purchased by him, from the mort- 
gage debt, upon the mortgagee being 
paid the proper proportion of the 
debt. : There is no liability on the 


| part of the first purchaser, or of any 


purchaser, to pay the whole mort- 
gage debt upon redemption. The 
portion he has purchased is charge- 
able with a certain defined amount 
and no more; and he has no right 
to pay any more to the mortgagee. 
He certainly has no right to pay 
the whole mortgage debt; and if he 
did pay it, it would be a merely 
gratuitous payment, and could not 
alter the position of other pur- 
chasers. The position and the rights 
of all are governed by this provi- 
sion. It places all, in my re 
upon the same footing.” Dav 

Waive, 16 Grant Ch. (Ont.) 312, “314, 


81. Coyle v. Davis, 20 Wis. 564. 
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_ For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


= 


E 

* 

‘ 
- 
’ 

’ 

. 

‘ 

> 


4 5 843-844 ] 


gagor, the land purchased is discharged from the 
lien of the mortgage to the extent of the value of 
the released property,®* and where that value exceeds 
the amount of the mortgage debt, the purchased land 
is entirely discharged,®* the rule applying also in 
favor of parcels of land under contract for sale, if 
the mortgagee had notice of such contracts.*4 
rule does not apply to one who has purchased a 
part of the mortgaged property belonging to one who 
had mortgaged as surety for the debt of another 
mortgagor, the individual holdings of both the mort- 
gagors being covered by the same mortgage, where 
the mortgagee released the land belonging to the 
principal debtor.8> Where the grantee has expressly 
assumed a portion of the mortgage debt, his hability 
is not affected by a payment by the mortgagor of the 


82. Ridge of Brooklyn Realty Co. 
v. Offerman, 149 App. Div. 878, 134 
NYS 788; Kaulbach y. Kedy, 57 N. 8. 
181, [1924] 2 DomLR 913. 

[a] After sale of part free from 
encumbrances.—Where a mortgagor 
conveys a part of the mortgaged 
premises, covenanting that they are 
free from encumbrances, it is equiva- 
lent to an agreement that the re- 
maining portion shall be devoted to 
the payment of the mortgage, and if 
the mortgagee, with knowledge of 
the facts, releases the remaining 
land, he discharges the mortgage to 
the extent of the value of the land 
released. Ridge of Brooklyn Realty 
Co. v. Offerman, 149 App. Div. 878, 
134 NYS 788. 

[b] Sale by mortgagee.—Where a 
mortgagee and mortgagor sell and 
convey part of the mortgaged prop- 
erty, without the concurrence of a 
person to whom, subsequently to the 
mortgage, the mortgagor had sold the 
remainder of the property, and whose 
interest was known to the mortgagee; 
and the mortgagee covenanted for 
freedom from incumbrances, it was 
held that the mortgagee having there- 
by put it out of his power to reconvey 
the whole of the mortgaged property, 
he could not call on the owner of the 
remaining portion for payment of the 


balance of the mortgage money. 
Gowland vy. Garbutt, 13 Grant Ch. 
(Ont.) 578. 

83. Beardsley v. Empire Trust 


Co., 96 N. J. Eq..212, 124 A 457 (the 
court placing its decision on the 
ground that the mortgagee had al- 
ready received the full value of the 
debt and that it would be inequita- 
ble for them, under such circum- 
stances, to foreclose on the purchased 


lots); Union College v. Wheeler, 61 
INGuY. 88 wlatt. 6. Lans,160, 59) oBarb, 
585]. 

84. Union College v. “Wheeler, 
supra 


85. Dennis v. Graham, 159 La. 24, 

105 S 87. 
Clinton v. Buffalo Land Secu- 
rity Co., 55 App. Div. 440, 66 NYS 
862 [aff 166 N. Y. 621 mem, 59 NE 
1120 mem]. : 

{a] Purchaser assuming half of 
mortgage.—Where an undivided half 
of the mortgaged premises is con- 
veyed to a purchaser who assumes 
the payment of half the mortgage 
debt, and the mortgagor afterward 
pays his half, the mortgagee may 
then release the mortgagor’s half 
of the premises, without affecting 
his right to charge the purchaser 
with the other half, as this does not 
injure the purchaser. Clinton vy. 
Buffalo Land Security Co., 166 N. Y. 
621, 59 NE 1120. 

87. Part payment by mortgagor or 
those claiming under him as a bar 
to the statute of limitations see 
Limitations of Actions § 644. 

Power of court to order a sale in 
parcels see XXIII in 42 C. J. 


ss. U. S.—Philadelphia Mortg., 
ete., Co. v. Needham, 71 Fed. 597; 
Black vy. Reno, 59 Fed. 917; The 


Romp,’ 20 F. Cas. No. 12,030, Olcott 
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The 


is not necessary 


196. 

Ala.—Thigpen v. Arant, 
516, 105 S 644; Howser v. Cruik- 
shank, 122 Ala. 256, 25 S 206, 82 
AmSR 76; Scheuer v. Kelly, 121 «sla. 
3238, 26 S 4; Farmers’, etc., Bldg., 
ete. Assoc, (vy. Kent) 117. Ada. 624, 
ee 757; Dacus v. Streety, 59 Ala, 

Ark.—Bourland v. Wittich, 38 Ark. 
LOWS Terry jv. Rosell, 32:Ark.. 478: 

Cal.—Summerville v. March, 142 
Cal. 554," 76 P’ 388, 100 AmSR 145; 
Raun v. Reynolds, 11 Cal. 14; Cheever 
v. Fair, 5 Cal. 337; Fullerton Sav. 
Bank v. Des Granges, 44 Cal. A. 
611, 186 P 1052. 

Colo.—Stephens v. Clay, 17 Colo. 
489, 30 P 438, 31 AmSR 328; Fassett 
v. Mulock, 5 Colo. 466. 

Fla.—Kissimmee Everglades Land 
Co... v. \Carr;, 88) Flas<387, 102 "S_ 335% 
Ellis vy. Fairbanks, 38 Fla. 257, 21 
S 107. 

LPS soggape camara v. Cumming, 3 Ga. 

Ill.—Brown v. McKay, 151 Ill. 315, 
37 NE 1037; Boone v. Clark, 129 Ill. 
466, 21 NE 850, 5 LRA 276; Tompkins 
v. Wiltberger, 56 Ill. 385; Lock v. 
Fulford, 52. Til. 166; dglehart: -v. 
Crane, 42 Ill. 261; Clark v. Wallick, 
56) Hiss As 2.0; 

Ind.—Hahn vy. Behrman, 73 Ind. 
120; Houston v. Houston, 67 Ind. 276. 

Iowa.—Witt v. Rice, 90 Iowa 451, 
57 NW 951; Mickley v. Tomlinson, 79 
Iowa 383, 41 NW 311, 44 NW 684. 

Ky.—Dickey v. Thompson, 8 B. 
Mon. 312. 
ee ee v. Merriman, 9 Rob. 

Me.—Thomaston Sav. Bank vy. Hur- 
ley, 117 Me. 211, 103 A 234; Wallace 
v. Stevens, 64 Me. 225. 


213 Ala. 


Md.—Hopper v. Smyser, 90 Md. 
363. 45 A 206. 

Mass.—North v. Dearborn, 146 
Mass.. 17, 15 NE. 129;. Bradley v. 
George, 2 Allen 392. 

Mich.—Gantz v. Toles, 40 Mich. 


725; Cooper v. Bigly, 13 Mich. 463; 
Mason vy. Payne, Walk. 459. 

Minn.—Cullen v. Minnesota lL. & 
T. Co., 60 Minn. 6, 61 NW 818; Clark 
v. Kraker, 51 Minn. 444, 53 NW 706; 
Johnson v. Williams, 4 Minn, 260. 

Miss.—Georgia Pac. R. Co, Vv. 
Walker, 61 Miss. 481. 

N. H.—Mahagan v. Mead, 63 N. H. 
570, 3 A 919; Gage v. McGregor, 61 
N. H. 47; Brown v. Simons, 44 N. H. 
475. : 
N. J.—Sternberger v. Sussman, 69 
N. J. Ha. 199, 60 A 195; Thompson 
V. Bird, 5tj-Ne Je Ha. 175,.40 A, 857; 
Harrison v. Guerin, 27 N. J. Ea. 219; 
Stelle v. Andrews, 19 N. J. Eq. 409; 
Weatherby v. Slack, 16 N. J. Eq. 491; 
Keene v. Munn, 16 N. J. Eq. 398; 
Gaskill v. Sine, 13 N. J. Eq. 400, 78 
AmD 105; Reilly v. Mayer, 12 N. J. 
Hig. dy —\Gilbertiv..Galpin,- 11=.N iJ. 
Eq. 445; Winters v. Henderson, 6 
N. J. Hq. 31; Shannon v. Marselis, 1 
N. J. Eq. 413. 


N. Y.—Welling v. Ryerson, 94 N. 
Y. 98; St. John v. Bumpstead, 17 
Barb. 100; Johnson v. White, 11 


Barb. 194; Howard Ins, Co. v. Halsey, 
6 N. Y. Super. 565 [aff 8 N. Y. 271, 
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residue and a release of the portion of the premises 
retained by him.*¢ 

[§ 844] 2. Order of Liability *’—a. Land Retained 
by Mortgagor—(1) In General. 
mortgaged property sells and conveys a part of it, 
the portion which he retains, in the absence of evi- 
dence of an intention of the parties to the contrary, 
becomes primarily liable for the whole of the mort- 
gage debt, as between himself and his grantee, so 
that, on a foreclosure of the mortgage, the grantee 
has an equity to require that the part remaining in 
the mortgagor shall be first sold under the mortgage, 
and that recourse shall be had to the part which he 
had purchased only in ease of a deficiency.*® 
covenant of warranty in the deed to the purchaser 


Where an owner of 


A 


for his protection under the rule.*® 


Seld. 478, 59 AmD 478]; Kells v. 
West, 56 Misc. 126, 106 NYS 1108; 
Breese v. Busby, 13 HowPr 485; Kel- 
logge v. Rand, 11 Paige 59; Skeel v. 
Spraker, 8 Paige 182; Keirsted v. 
Avery, 4 Paige 1. See Murdock v. 
Waterman, 145 N. Y. 55, 39 NE 829, 
27 LRA. 418 [mod 71 Hun 320, 25 
NYS 120] (holding that a payment 
on a mortgage made by the heirs 
of the mortgagor, who have inherited 
part of the mortgaged premises, 
made after the death of the ances- 
tor, to protect their title does not 
arrest the running of the statute of 
limitations as against the lien of the 
mortgage on a part of the lands em- 
braced therein, conveyed by the 
mortgagor in his lifetime to a third 
person for full value, who assumed 
no duty and was under no obligation 
to pay the mortgage debt); Peo. v. 
Martin, 91 Misc. 107, 154 NYS 324, 
33° N.Y.) Cr; 306 [aff: 172° App. | Div. 
928 mem, 157 NYS 1140 mem] (de- 
fendant vendor’s knowledge of the 
rule of inverse order of alienation 
and’ of facts making the vendee’s 
property under such rule practically 
immune from foreclosure as. bear- 
ing upon his criminal intent in rep- 
resenting the land to be unencum- 
bered). 


Okl.—Bailey v. State, 72 Okl. 203, 
UTSVPveUS, 

Pa.—Arna’s App., 65 Pa. 72; Me- 
vey’s App., 4 Pa. 80. 

Tex.—Miller v. Rogers, 49 Tex. 
398; Hawkins v. Potter, 62 Tex. Civ. 


A. 126, 130 SW 643; Henkel v. 
Bohnke, 7 Tex. Civ. A. 16, 26 SW 
645. 


Va.—Alley v. Rogers, 19 Gratt. (60 
Va.) 366; Schofield v. Cox, 8 Gratt. 
(49° Va.) 533. 

Wash.—Solicitors’ L. & T. Co. v. 
Washington, etce., R. Co., 11 Wash. 
684, 40 P 344. 

Eng.—In re Jones, [1893] 2 Ch. 
461; Hartley v. O’Flaherty, Ll. & G. 
HORT P26: 

Man.—Renwick  v. 
Man. 387. 

“Tt rests chiefly, perhaps, upon the 
grounds that where one who is bound 
to pay a mortgage confers upon 
others rights in any portion of the 
property, retaining other portions 
himself, it is unjust that they should 
be deprived of their rights, so long 
as he has property covered by the 
mortgage, out of which the debt can 
be made. In other words, his debts 
should be paid out of his own es- 
tate, instead of being charged on 
the estates of his grantees. Any 
other rule would be, in effect, to 
enable him to enjoy for his own 
benefit that which he has once vested 
in another, and, in a measure, to re- 
call his own grant.” Cooper v. Bigly, 
13 Mich. 468, 474. 2 

89. Biswell v. Gladney, (Tex. Civ. 
A.) 182 SW 1168, 1173. See Root v. 
Collins, 34 Vt. 173 (holding that a 
mere verbal sale of a portion of 
mortgaged lands, followed by pos- 
session and improvements by the 
purchaser, is sufficient to make the 
unsold land primarily lable for the 
debt); In re Jones, [1893] 2 Ch. 461 


Berryman, 3 
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The rule applies, a fortiori, where it conforms to the 
expressed intention of the parties.°° Such intention 
is provable by parol evidence.®t The rule does not 
apply where facts exist, making it inequitable to ap- 
ply it,°? nor in some states under the statutes where 
the mortgage being enforced has been given to secure 
certain privileged debts, as for example purchase- 
money mortgages or mortgages to secure the pay- 
ment of wages;°? nor does the rule impose a limita- 
tion upon the rights of the mortgagee, who, unless 
otherwise ordered by the court, may proceed to col- 
lect his money in the way which is most to his in- 
terest without regard to the relative rights of the 
mortgagor and grantee.°* And further, a purchaser 
who desires the benefit of this rule must ask the 
court for it; if he does not, the court is not bound 
to shape its decree in his interest, or to set aside a 
sale otherwise properly made.®® 

[§ 845] (2) Lands Chargeable. Lands remaining 
in the mortgagor situated in another state are pri- 
marily chargeable within the meaning of the rule,®® 
as are lands conveyed to another by the mortgagor 
and later reacquired by him,°®’ even though the re- 
conveyance to him is by warranty deed,°* unless, it 
seems, he conveyed to his grantee subject to the 
mortgage and the latter retained a part of the lands 
so charged after the reconveyance,*® or unless, after 
the reconveyanee, the lands were still subject to liens 


(holding that a covenant for further 94. Brewer 


assurance only, contained in a con- 
veyance of part of mortgaged prem- 


ises, no mention being made of the | 476, 


MORTGAGES. 


v. 
Mortg. Security Co., 144 Ga. 548, 87 
SE 657; Knowles v. Lawton, 18 Ga. 
63 AmD 290; 


[§§ 844-847 


entitled to priority over the rights of subsequent 
purchasers.+ 

[§ 846] (3) Persons Entitled to Enforcement of 
Rule. The rule applies in favor of a person who 
has an executory contract for the purchase of a 
part of the land, such as he could enforce by specific 
performance,? or a lessee of part of the property, 
who has expended money in carrying out the pur- 
poses and conditions of the lease,? or a purchaser 
from a tenant in common with reference to his share 
of the lands after their voluntary partition between 
his grantor and the other cotenants,* and against de- 
visees of the mortgagor.® The rule does not apply 
to protect a purchaser at a sale of the mortgagor’s 
equity of redemption upon execution other than for 
the debt secured by the mortgage,® or a second mort- 
gagee of a part of the premises, who takes under 
a mortgage expressly stating that it is subject to 
the prior mortgage covering the entire premises.’ 

[§ 847] b. Inverse Order of Alienation—(1) Be- 
tween Successive Grantees—(a) General Rule. The 
rule in the large majority of the states 1s that, as 
between successive purchasers of separate portions 
of the mortgaged premises, their holdings shall be 
subjected to the satisfaction of the mortgage in the 
inverse order of their alienation, so that the portion 
last sold is first chargeable to its full value before 
recourse is had to the next in order,’ in the absence 
67 P 40; Collins v. Cunningham, 21 
Can:-S. C. 139 


4. Rathbone v. Clark, 9 Paige (N. 
Y.) 648. See Groves vy. Sentell, 153 


New England 


Hawhe v. Sny- 


mortgage, is sufficient to protect the 
purchaser and to throw the mort- 
gage upon the unsold part). 

“When the owner sells with a war- 
ranty, the purchaser has made it 
conclusive that his land should not 
be incumbered with the whole bur- 
den of the debt as between him and 
the mortgagor; but we see no equl- 
table reason, as between a grantee 
under a quitclaim and his vendor, 
when the outstanding mortgage does 
not enter into the consideration in 
the face of the deed, and he receives 
from the grantee what he demands 
for the land, that such grantee’s land 
should be primarily charged with 
the burden of the debt, or equally 
charged with the grantor with an 
equal burden. The consequences de- 
rivable result in injustice. When a 
grantor receives his price for the 
land. he should not be paid again 
indirectly, through the medium of 
a mortgage foreclosure by a can- 
cellation in whole or in part of his 
own indebtedness with his grantee’s 
Jjland, and resulting in a benefit to 
him, more than the consideration 
for which he has sold his interest 
in the land.” SBiswell v. Gladney, 


supra. 

90. Blech v. Jeal, 181 Cal. 530, 185 
P 387; Metzger v. Emmel, 289 Ill. 
52, 124 NE 360 [aff 212 Ill. A. 163]. 

91. Metzger v. Emmel, supra. 

92. Ridge of Brooklyn Realty Co. 
v. Offerman, 149 App. Div. 878, 881, 
434 NYS 788. 

“The rule is not an arbitrary one, 
and is never enforced except in the 
interest of justice and equity.” 
Ridge of Brooklyn Realty Co. v. 
Offerman, supra. 

[a] Bankruptcy of mortgagor. 
Where the application of the rule 
of inverse order of alienation would 
result in loss to the mortgagee due 
to the bankruptcy of the mortgagor, 
the rule is not applied. Ridge of 
Brooklyn Realty Co. v. Offerman, 149 
App. Div. 878, 134 NYS 788. 


98. Dennis v. Graham, 159 La, 24, 
105 S 87; Myer v. Kendall, 142 La. 
361, 76 S 800; Burgess v. Gordy, 


32 La, Ann. 1296; Bagley v. Tate, 10 
Rob. (La.) 45, 


daker, 86 Ill. 197; La Farge F. Ins. 
Co. v. Bell, 22 Barb. (N. Y.) 54; Rugg 
v. Brainerd, 57 Vt. 364. 

95. Prickett v. Sibert, 75 Ala. 315; 
St. Joseph Mfg: Co. y. Daggett, 84 
Ill, 556. See Breese v. Busby, 13 
HowPr (N. Y.) 485 (holding that the 
purchaser, in order to secure his 
rights, need not bring a_ separate 
suit, but, if made a party to the 
foreclosure suit, may have relief on 
motion). 
aneee Welling v. Ryerson, 94 N. Y. 


97. Berry v. Boomer, 180 N. C. 67, 
103 SE 914; Powell v. Stephens, (Tex. 
oe 163 SW 672, (Civ. A.) 164 SW 

98. Berry v. Boomer, 180 N. C. 67, 
103 SH 914. 
anead Hopkins v. Wolley, 81 N. Y. 

1. Powell v. Stephens, (Tex. Civ. 
a ae SW 672, (Civ. A.) 164 SW 

[a] Holder of vendor’s lien notes. 
—Where the mortgagor, in return 
for the original conveyance, had 
taken the vendor’s lien notes from 
the grantee, and then had pledged 
such notes to a creditor and: later, 
to redeem them, borrowed money 
from another on promise to assign 
the redeemed notes to her, she has a 
prior equity on the land on which 
the notes were a lien after its re- 
conveyance to the mortgagor, as 
against subsequent purchasers of 
other parcels of the mortgaged land, 
in determining the order of liability 
for the mortgage debt. Powell v. 
Stephens, (Tex. Civ. A.) 163 SW 672, 
(Civ. A.) 164 SW 1058. 

2. Watson v. Neal, 38 S. C. 90, 16 
SEH 833. See Black v. Suydam, 81 
Wash. 279, 142 P 700, AnnCas1916D 
1113 (holding that the statute gov- 
erning sale by sheriff in parcels does 
not abrogate the court’s power to 
direct the order of sale to protect the 
rights of one who has contracted for 
a sale of part of the lands being 
foreclosed). 


Equities between grantee and 
claimant under contract of sale see 
infra § 849. 

3 Mack v. Shafer, 135 Cal 113, 


W. US. .465,.014 SCE 898, 38 Li edyiso 
(holding that where, under the civil 
code, the mortgage is indivisible, a 
voluntary partition of the lands by 
the cotenants among themselves does 
not operate to prevent the mort- 
gagee from enforcing the _ entire 
mortgage against one who takes title 
to a cotenant’s share of the mort- 
gaged land). 

5. Brown v. Jennings, 188 N. C. 
155, 124 SH 150. : 
ee frlinger v. Boul, (Tl AS 20sm 

“Here the proceedings are in in- 
vitum; he [mortgagor] makes no 
grant; he does no act from which it 
can be inferred that he will use the 
remainder of the mortgaged prop- 
erty in the payment of the whole 
debt. There is nothing from which 
his intentions can be presumed, and 
upon which a court of chancery can 
raise an equity in favor of the pur- 
chaser. The latter acquired simply 
the equity of redemption under cir- 
cumstances imposing no such equi- 
table duty upon the mortgagor, and 
by obtaining a deed therefor cuts 
off the mortgagor’s power of redeem- 
ing from the mortgage, and this is 
done without the consent or acquies- 
cence of the mortgagor.” Erlinger 
v. Boul, supra. 

7. Savings Inv., etc., Co. v. United 
Realty, ete., Co., 84 N. J. Eq. 472, 
94 A 588, AnnCas1916D 1134. 

8. U. S.—District of Columbia 
Nat. Sav. Bank v. Cresswell, 100 U. S. 
630, 25 L. ed. 718; Philadelphia 
Mcrtg., ete., Co. v. Needham, 71 Fed. 
597; In re Longfellow, 15 F. Cas. No. 
8,486, 2 Hask. 221. 

Ala.—Thigpen v. Arant, 213 Ala. 
516, 105 S 644; Threefoot v. Hillman, 
130 Ala. 244; 30 S 5138, 89 AmSR 39; 
Howser v. Cruikshank, 122 Ala. 256, 
25 S- 206, 82 AmSR 76; Dacus v. 
Streety, 59 Ala. 183; Mobile Mar. 
Dock, ete., Ins. Co. v. Huder, 35 Ala. 
713. See Interstate Land, etc., Co. 
v. Logan, 196 Ala. 196, 72 S 36 (hold- 


ing that in a suit by a grantee of 
part of mortgaged land ‘to enjoin 
the foreclosure of the mortgage 


thereon because the mortgagee had 
released from the mortgage a part 


For later cases, developments and changes in the law See cumulative Annotations, same title, page and note number. 


" ‘ 


ee 


_ §§ 847-848] 


of evidence of a contrary intention of the parties 
disclosed by the nature of the conveyance or the 
circumstances under which it was made,® a convey- 
ance without warranty not being conclusive on the 
question of intent.1° An agreement of apportionment 
disclosing the intent of the parties thereto will not 
be available to purchasers of parcels from a grantee 
of the mortgagor in order to prevent the application 
of the rule among them, the agreement of appor- 
tionment being personal to the mortgagor.11 The ex- 
tent to which each parcel, in inverse order of aliena- 
tion, is to be charged is the present value of the 
parcel including the improvements put upon it by the 


grantee.!2 


Conflict of authority. In a few jurisdictions the 
rule is contra to that generally adopted, and sue: 
cessive purchasers, as between themselves, contribute 
ratably to the payment of the mortgage,!* although, 
in these states, as between the mortgagor and the 


purchaser, the rule requiring that 


of the land owned by another 
grantee, a bill not averring the dates 
of the respective grants and of their 
recordation was demurrable). 
Colo.—Stephens v. Clay, 17 Colo. 
489, 30 P 43, 31 AmSR 328; Fassett 
v. Mulock, 5 Colo. 466. 
ya earls arama v. Cumming, 3 Ga. 
Ill.—Chicago, ete., R. Land Co. v. 
Peck, 112 Ill. 408; Meacham vy. Steele, 
93 Ill. 185; Niles v. Harmon, 80 Ill. 
396; Tompkins vy. Wiltberger, 56 Ill. 
385; Briscoe v. Power, 47 Ill. 447; 
Matteson v. Thomas, 41 Ill. 110; Igle- 
hart v. Crane, 42 Ill. 261; Alexander 
v. Welch, 10 Tl. A. 181. 
Ind.—Evansville Gaslight Co. v. 


State, 73 Ind.. 219, 38. AmR 129; 
Houston. v. Houston, 67 Ind. 276; 
McCullum v. Turpie, 32 Ind. 146; 


Aiken v. Bruen, 21 Ind. 137; Day v. 
Patterson, 18 Ind. 114. 
La.—Patin v. Prejean, 7 La. 301; 
Jackson v. Williams, 12 Mart. 334. 
Me.—Cushing v. Ayer, 25 Me. 383; 
Holden v. Pike, 24 Me. 427. 
Md.—Burger v. Greif, 55 Md. 518. 
Mich.—MeVeigh v. Sherwood, 47 
Mich. 545, 11 NW 379; McKinney v. 
Miller, 19 Mich. 142; Cooper v. 
Bigly, 13 Mich. 463; Mason v. Payne, 


Walk. 459; Briggs v. Kaufman, 2 
Mich. N. P. 160. See Gray v. H. M. 
Loud, etc., Lumber Co., 128 Mich. 


427, 87 NW 376, 54 LRA 731 (hold- 
ing that the portion last sold which 
had been charged with the entire 
balance of the mortgage debt could 
not, four years after the foreclosure 
sale and appropriation of the pro- 
ceeds to the payment of the mortgage 
debt, be relieved therefrom on the 
ground that, under the terms of the 
mortgage, the holder of any parcel 
sold might have a release on the 
payment of a stated sum, it not 
appearing that the owner of the par- 
cel last sold had availed himself of 
such privilege). 

Minn.—Johnson_ v. 
Minn. 260. 

Mo.—Crosby v. Farmers’ Bank, 107 
Mo. 436, 17 SW 1004; Holy Ghost 
Assoc. v. Fehlig, 72 Mo. A. 473; 
Parkey v. Veatch, 68 Mo. A. 67. See 
Crecelius v. Home Heights Co., 217 
SW 508 (holding that application of 
rule is not affected by a fraudulent 
release of parcels first sold). 

. N. H.—Mahagan v. Mead, 63 N. H. 
570, 3 A 919; Gage v. McGregor, 61 
N. H. 47. 

N. J.—Ingersoll v. Somers Land 
CO.n “825 INe ES. bd: 47642189" AS 1288 % 
Mount Vv. Potts, 23 N. J. Ha.: 188; 
Keene v. Munn, 16 N. J. Eq. 398; Gil- 


Williams, 4 


bert v. Galpin, 11 N. J. Ea. 445; 
Wikoff v. Davis, 4 N. J. Ha. 224; 
Britton v. Updike, 3 N. J. Eq. 125; 


Shannon v. Marselis, 1 N. J, Eq. 413. 

N. Y.—Howard Ins. Co. v. Halsey, 
8 N. Y. 271, 59 AmD 478; Miles v. 
Fralich, 11 Hun 561; Ex p. Merriam, 
4 Den. 254; Ferguson v. Kimball, 3 
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due be first applied is recognized and enforced.'* 
Nor, in these jurisdictions also, will the rule followed 
be allowed to affect the rights of the mortgagee.” 

What law governs. 
liability for the payment of a mortgage as between 
successive purchasers of mortgaged premises is a 
rule of property affecting the title to real estate, and 
as such is to be governed by the law of the state 
where the land lies.*® 

[§ 848] (b) Persons within the Rule. 
applies in favor of one deriving title through the 
prior purchaser and succeeding to his equities,” and 
as against the transferee of the last grantee.'® 


The rule as to the order of 


The rule 


It 


applies to purchasers of different portions of mort- 


the unsold resi- 


Barb. Ch. 616 [mod on other grounds 
2N. Ye S60) Kellogs. v. Rand, 11 
Paige 59; Rathbone v. Clark, 9 Paige 
648; Patty v. Pease, 8 Paige 277, 35 
AmD 683; Skeel v. Spraker, 8 Paige 
4 bes Gouverneur v. Lynch, 2 Paige 

Oh.—Sternberger v. Hanna, 42 Oh. 
St. 305; Cary v. Folsom, 14 Oh. 365. 

Okl.—Bailey v. State, 72 Okl. 203, 
Dik Oilios 

S. C.—Norton v. Lewis, 3 S. C. 25; 


Menge. 'yv- Houser; 34 S.C. Eq. 210; 
Stoney v. Shultz, 10 S. C. Eq. 465, 
27 AmD 429. 

Tex.—Rippetoe v. Dwyer, 49 Tex. 
498; Miller v. Rogers, 49 Tex. 398; 
First State Bank v. Cox, (Civ. A.) 
139 Siw 1: 

Vt.—Deavitt v. Judevine, 60 Vt. 
695, 17 A 410; Root v. Collins, 34 
Vt.. 173. 

Va.—Hudson v. Barham, 101 Va. 


63, 48 SH 189, 99 AmSR 849; Lynch- 


burg Perpetual Bldg., ete, Co. v. 
Fellers, 96 .Va. 337,131 SH 505, 70 
AmSR 851; Henkle v. Allstadt, 4 


Gratt. (45 Va.) 284. 

Wis.—Aiken v. Milwaukee, etc., R. 
Co., 37 Wis. 469; State v. Titus, 17 
Wis. 241; State v. Throup, 15 Wis. 
3814; Ogden v. Glidden, 9 Wis. 46. 

Ont.—Pierce v. Canavan, 7 Ont. A. 
187; Jones. v. Beck, 18- Grant: Ch. 
671. 

See Black v. Suydam, 81 Wash. 
279; 142 Pi) 700; AnnCasi91éD. . 11138 
(holding that the power of the court 
to order a sale in parcels is not 
affected by the statute giving the 
sheriff a discretion in sales on exe- 
cution to order a sale in parcels). 

9. Cooper v. Bigly, 13 Mich. 463; 
Jackson v. Condict, 57 N. J. Eq. 522, 
41 A 374. , 

[a] Nominal consideration with- 
out warranty.—The rule of inverse 
order of alienation does not apply 
where the alienations were not made 
by deeds of general warranty, and 
were given for a nominal considera- 
tion, and where there are no cir- 
cumstances from which an agree- 
ment could be implied that the por- 
tions conveyed were to be free from 
the mortgage. Jackson v. Condict, 
57 N. J. Ba. 522, 41 A 374. 

10. Cooper v. Bigly, 13 Mich. 463, 
474; Woods v. Spalding, 45 Barb. (N. 


Y.) 602; McClaskey vy. O’Brien, 16 
W. Va. 791 
“The rule cannot, therefore, de- 


pend upon the existence or non-exist- 
ence of covenants of warranty. It 
depends simply on the fact whether 
he has or has not’seen fit, in making 
a disposition of a part of his in- 
cumbered premises, to charge it pri- 
marily with the payment of the 
incumbrance. ... It has, indeed, in 
several cases cited at the bar, been 
held that the covenant of warranty 
was very important, in determining 
the intent of the mortgagor not to 
charge the mortgage on the property 


gaged premises which have been sold under judg- 
ments, the times when the judgments respectively 
became liens determining the order of sale,’® although 
there is some authority to the contrary.”° 
not apply to purchasers who take title at the same 
time,2* or to purchasers at a sheriff’s sale of the 


It does 


sold. But there 
authority holding that, 
sence of such a warranty, no such 
intent could be presumed. On the 
contrary, wherever the doctrine of 
priority is respected at all, it has 
been enforeed unless an opposite in- 
tent was made out. And such ap- 
pears to us the common sense infer- 


is no satisfactory 
in the ab- 


ence; for a man owing a debt, for 
which his own property remains 
liable, must naturally be supposed 


to expect to have it paid out of his 
own means, unless he has bargained 
to the contrary. And this equity, 
having arisen in favor of the first 
purchaser, must remain in his favor 
against any subsequent equities of 
other parties derived from his 
grantor.” Cooper v. Bigley, supra. 

11. Squier v. Shepard, 38 N. J. Ea. 
331. 

Application of rule to subsequent 
purchasers from mortgagor’s grantee 
generally see infra § 853. 

12. Mobile Marine Dock, etc., Ins. 
Co. v. Huder, 35 Ala. 713. 

13. Witt v. Rice, 90 Iowa 451, 57 
NW 951; Huff v. Farwell, 67 Iowa 
298, 25 NW 252; Tufts v. Stanley, 42 
Iowa 628; Barney v. Myers, 28 Iowa 
472; Massie v. Wilson, 16 Iowa 3890; 


Bates v. Ruddick, 2 Iowa 423, 65 
AmD 1774; Morrison vy. Beckwith, 4 
TT. .B. Mon...¢Ky.) 738, 16: AmD 136: 


Dickey v. Thompson, 8 B. Mon. (Ky.) 
312. See Dillivan v. German Sav. 
Bank, (Iowa) 124 NW 350 (following 
Iowa rule, but opinion withdrawn on 
another point, 136 NW 120). 
14. Windsor v. Evans, 
692, 34 NW 481; 


72 Iowa 

Massie v. Wilson, 

16 Iowa 390; Morrison v. Beckwith, 

4 T. B. Mon. (Ky.) 73, 16 AmD 136; 

Dickey v. Thompson, 8 B. Mon. (Ky.) 
Poston v. 


312 
Eubank, :3iedue we 
Marsh. (Ky.) 42. 


15. 

16, Orvis) v.: Rowell, 98 sUc. 8. hie: 
25 L. ed. 238 (following the Illinois 
rule in favor of inverse order of 
alienation announced in Iglehart v. 
Crane, 42 Ill. 261). 

As to validity of assumption agree- 
ment see supra § 765. 

Lex fori see supra § 816. 

17. Hopkins v. Wolley, 81.N. Y. 
Utes 

Equities as between purchasers 
from the mortgagor’s grantee see 
infra § 853. 

18. Pierce v. Canavan, 28 Grant 
Ch. 356, 1 CanLTOceNotes 127 [app 
dismt (cOmt, Aa Los 
Woods v. Spalding, 45 Barb. 


1GNge Yi.) a O02. 


Delaware County Trust Co. v. 
Lukens, 38 Pa. Super. 509. 

21. Fullerton Sav. Bank v. Des 
Granges, 44 Cal. A. 611, 186 P 1052. 

{a] Remaindermen after life es- 
tate.— AS between remaindermen, 
who take title, each to a part of 
mortgaged premises, after the death 
of the life tenant, the rule of inverse 
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mortgagor’s equity of redemption as between them- 
selves, such purchasers taking title subject to the 
payment of the mortgage,” or to purchasers of par- 
cels of mortgaged premises owned by different per- 
sons, in which case the purchasers take subject to 
the equities existing between their grantors.?° Nor 
can the rule be applied to displace the priority of 
a claim of the federal government.*4 

[§ 849] (c) Application of the Rule in General. 
The rule will not be applied where it would work 
manifest injustice to any of the parties,”° or operate 
to the material detriment of the mortgagee,”° a mort- 
gagee with notice of the several purchases, however, 
being under obligation to respect the equities of the 
partes,27 and the exception itself not applying to 
protect from loss a purchaser with an inferior 
equity.28 As between several purchasers, one prior 
in time who reconveys to the mortgagor and subse- 
quently takes by a later conveyance from the mort- 
gagor with notice of intervening purchases cannot 
assert rights based on his prior purchase.*? Nor 
can one who takes under a later deed assert rights 
based on a contract for the sale of the land to him 
antedating the conveyance to the earlier purchaser 
where the latter had no notice of such contract,*° 
although it has been held that possession under the 
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contract has the legal effect of charging the subse- 
quent grantee with notice and giving the one in pos- 
session under the earlier contract a superior equity.*1 

[§ 850] (d) Waiver. The rule may be waived, 
limited, or modified by the terms of the deed to any 
of the grantees which will bind those claiming un- 
der him,®2 or by the failure of a purchaser to claim 
the benefits of the rule,?* but the prior purchaser 
does not lose his equity against the subsequent pur- 
chaser by purchasing the mortgage notes, if he did 
not intend thereby to extinguish the debt.** ‘ 

[§ 851] (2) Between Grantee of Part and Mort- 
gagee of Part. The rules subjecting any residue left 
in the hands of the mortgagor first to sale for satis- 
faction of the mortgage,** and after that in inverse 
order of alienation,®* apply as between a purchaser 
of one portion and a person taking a junior mort- 
gage on another part,*? and this is true, although 
both senior and junior encumbrances are in the 
hands of the same person,*® and although the prior 
grantee is the debtor’s wife and has joined with 
him in mortgaging the unsold residue to a stranger 
with notice.2® The rule applies as between the 
grantee or junior mortgagee of a part sold or mort- 
gaged and the senior mortgagor where part of the 
mortgaged property remains in his hands.*® The 


order of alienation does not apply, it 
also appearing that they took by 
gift from the same source and the 
same means and that the mortgagee 
was without notice of their title. 
Fullerton Sav. Bank v. Des Granges, 
44 Cal, A. 611, 186 P 1052. 

22. Delaware County Trust Co. v. 
Lukens, 38 Pa. Super. 509. 

23. Hogg v. Rose, 183 N. Y. 182, 
76 NE 38 [mod 93 App. Div. 607 
mem, 87 NYS 1136 mem]. 

{a] Separate farms of husband 
and wife.—Where two farms, one be- 
longing to the husband and one to 
the wife, were mortgaged and_ the 
proceeds from the husband’s farm 
were applied to payment of his 
debts, and the proceeds from the 
wife’s farm to pay off a prior mort- 
gage thereon, the mortgage iS ap- 
portionable as between them, and 
Separate purchasers of the two 
farms are liable for the mortgage 
debt in that ratio, regardless of the 
dates of their purchases. Hogg v. 
Rose, 183 N. Y. 182, 76 NE 38. 

24. (US: v. Duncan, 25 > Cas, No, 
15,003, 4 McLean 607, 12 Ill. 523. 

Priority of federal government as 
creditor see United States [39 Cyc 
750]. 

£5. U. S.—Philadelphia Mortg., 
etc., Co. v. Needham, 71 Fed. 597. 

Ala.—Northwestern Land Assoc. v. 
Harris, 114 Ala. 468, 21 S 999. 

Cal.—Irvine y. Perry, 119 Cal. 352, 
51 P 544, 949. 

N. Y.—Bernhardt v. Lymburner, 85 
N. Y. 172 [rev 22 AlbLJ 97]. 

Oh.—Gates v. Stebbins, 21 Oh. Cir. 
Ct. N. S. 236, 

Wis.—Worth v. Hill, 14 Wis. 559. 

Ont.—Fraser v. Nagle, 16 Ont. 241, 

[a] Deeds to daughters.—Where a 
father mortgaged lands to the hus- 
band of one of his daughters and 
later executed deeds of the proper- 
ties covered by the mortgage to the 
daughters, the husband might enforce 
the mortgage, one half as against 
each property, and the fact that the 
deed to his wife had been delivered 
subsequent to that to her sister did 
not compel him to subject the prop- 
erties in the inverse order of aliena- 


Ct. N. S. 236. 

Security less than debts.— 
the parcels of mortgaged 
premises are subsequently mortgaged 
to second and third mortgagees, and 
where the value of the entire prop- 


Gates v. Stebbins, 21 Oh. Cir.’ 


erty is not sufficient to pay all the 
mortgages, the rule of inverse order 
of alienation will not be applied 
where it would result in the second 
mortgagee saving for himself an 
equity of some value, which in justice 
to all the parties should be applied 
to payment of the debts. Bernhardt 
v. Lymburner,: 85 N. Y. 172 [rev 22 
AlbLJ 97]. 

[c] Failure of prior grantee to 
pay for land.—The mortgage on an 
entire tract of land provided for a 
release of parcels sold to purchasers 
upon payment to the mortgagee of 
the proceeds of such sales. A pur- 
chaser of one of the parcels paid one- 
third cash and the balance in notes 
which at the time of the foreclosure 
had not been paid. It was held that 
the mortgagor and grantor and sub- 
sequent grantees from him were en- 
titled to have the land of the prior 
grantee sold first and the proceeds 
applied to the payment of his notes, 
and that in such case the rule of 
inverse order of alienation did not 
apply. Northwestern Land Assoc. v. 
Harris, 114 Ala. 468. 21 S 999. 


26. Drexler v. Commercial Sav. 
Banko: sh C20) a3, 16 mes rou: ve 
MGKay sus ot Piro ibe sot eNOS is 


Hanscom v. Meyer, 57 Nebr. 786, 78 
NW 367, 73 AmSR 544. See Brewer 
v. New England Mortg. Security Co., 
144 Ga: 548, 87 SE 657 (holding that 
a statute laying down a rule of con- 
tribution among purchasers does not 
affect the right of the creditor to 
levy upon any of the parcels subject 
to his execution); Palmer v. Snell, 
111 Ill. 161, 167 (holding that, where 
part of the mortgaged land has been 
sold to one who assumed payment of 
the mortgage, and part of it to one 
who did not, the latter cannot com- 
pel the mortgagee to exhaust his per- 
sonal remedy against the former 
before foreclosing, the court saying 
that “the mortgagee’s right to a 
prompt foreclosure of his mortgage 
is not to be impeded by compelling 
a first resort to any personal remedy 
the mortgagee may have’’). 

“The doctrine is a pure equity, 
wholly apart from contract, and 
therefore one which ought not to be 
applied in any case, wherein inequi- 
table results will follow its applica- 
tion.” Drexler v. Commercial Sav. 
Bank, supra. 

{a] Jurisdiction of parties and 
parcels.—The rule will not be applied 


where neither all of the lands nor all 
the parties whose rights are involved 
are before the court, or within the 
jurisdiction of the court, and where 
therefore an application of the rule 
would result in delay and expense 
and possibly loss to the mortgageé. 
Drexler v. Commercial Sav. Bank, 
DUBS C20 aloe 

27. See infra § 857. 

28. Ingersoll v. Somers Land Co., 
82 N. J. Eq. 476, 89 A 288 (land sub- 
ject to a judgment lien conveyed in 
parcels first to a purchaser without 
knowledge of the judgment, and - 
second to a purchaser who afterward 
mortgaged to secure a preéxisting 
debt to a mortgagee chargeable with 
notice of the first purchaser’s su- 
perior equity). 

29. Hawkins v. Potter, 62 Tex. Civ. 
A. 126, 130 SW 643. 

30. Bode v. Rhodes, 119 Wash. 98, 
204 P 802. 

Necessity of notice of prior sales 
see infra § 857. 


31. See infra § 857. 
er ag Vogel v. Shurtliff, 28 Dll. Ay 
3 Matteson v. Thomas, 41 Ill. 


34. Magee v. Snell, (Tex. Civ. A.) 
197 SW 364. 


35. See supra § 844. 
a6. See supra § 847.. 
37. Iowa.—Windsor vy. Evans, 72 


Iowa 692, 34 NW 481. 

Mich.—J. I. Case Threshing-Mach. 
eo: v. Mitchell, 74 Mich. 679, 42 NW 

N.. ¥.—Reynolds vo Park -535iNeewe 
36 [rev 5 Lans. 149]; La Farge F., Ins. 
Co. v. Bell, 22 Barb. 54. See Hart v. 
Wandle, 50 N. Y. 381 (as between a 
purchaser at foreclosure sale under 
a junior mortgage of a parcel owned 
by a prior grantee who had assumed 
the mortgage, and a_ subsequent 
grantee who had not assumed the 
mortgage). 

Tex.—Devine v. U. S. Mortg. Co., 
(Civ, A.) 48 SW 585. 
RE Va.—Gracey v. Myers, 15 W. Va. 

Wis.-—State v. Titus, 17 Wis. 241. 
ele See og v. Bogart, 27 Grant Ch. 


31 Jones v. Maney, 7 Lea (Tenn.) 

39. J. I. Case Threshing Mach, Co. 
Vi Mitchell, 74 Mich. 679, 42 NW 151. 
; EY ae v. Bond, 64 Miss. 453, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


fact that the deed from the mortgagor to the last 
grantee was in the form of a deed from the junior 
mortgagee of a part of the premises covered by the 
second mortgage on the request of the mortgagor 
does not. shift the primary lability from the last 
erantee to the junior mortgagee on the ground that, 
being the grantor and having property remaining in 
his hands after the conveyance, such residue is pri- 
marily lable. 

[§ 852] (3) Between Several Mortgagees of Dif- 
ferent Parts. The same rule is applied as between 
successive mortgagees of different portions of the 
land covered by a prior general mortgage.*? This 
rule is one of equity, and will yield to superior equi- 
ties existing in the last encumbrancer,** or to give 
the last encumbrancer the largest measure of se- 
curity without impairing the value of the prior se- 
curities.** 

[§ 853] (4) Between Subsequent Purchasers from 
Mortgagor’s Grantee. Where mortgaged premises 
are sold in several parcels by a purchaser of the 
whole from the mortgagor, they will be applied in 
equity to the satisfaction of the mortgage in the 
inverse order of their alienation,*® but subject al- 
ways to the limitation that this rule will not be ap- 
plied where it would operate to the prejudice of the 
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mortgagee in collecting his debt.46 The equities of 
the purchasers inter sese will not be affected by a 
fraudulent release of some of the purchasers from 
the mortgage.** ; 

(§ 854] c. Effect of Assumption of Mortgage by 
Grantee. The rule of inverse order of alienation 
does not apply where one of the grantees of separate 
parcels of mortgaged premises assumes the payment 
of the mortgage debt.*® In such cases, as between 
the mortgagor and such grantee,*® or as between the 
several grantees, the part purchased by the one who 
has assumed payment of the mortgage debt must be 
first resorted to,°° but only to the extent provided 
for by the terms of the assumption agreement,°* 
which may itself be modified by the parties thereto 
so as to bind all subsequent grantees of the mort- 
gagor.°? The mortgagee’s right to pursue all reme- 
dies open to him is not affected, however, by this 
rule.®? é 

[§ 855] d. Conveyance of Part Subject to Mort- 
gage. The rule of subjection in inverse order of 
alienation does not apply where one of the parcels of. 
the mortgaged premises is conveyed subject to mort- 
gage.°* In such cases, as between land so conveyed 
and land retained by the mortgagor, or held by 
grantees of other parcels, the land subject to the 


[a] 
mortgage debt.—A mortgagor placed 
three mortgages on his property, the 


Property of less value than 


first covering the entire property, the 
second two thirds of the property and 
the third the remaining one thira. 


41. Stulb v. Ainslie, 14 Wash. 567,]N. Y. 172. 
Jaye Lee taliso/s 
42. Colo—Fassett v. Mulock, 5 
Colo. 466. y 
Mich.—Payne v. Avery, 21 Mich. 
524. 
N. J.—Dawes v. Cammus, 32 N. J. 
Eq. 456. 


N. Y.—Steere v. Childs, 15 Hun 511; 
Stuyvesant v. Hall, 2 Barb. Ch. 151; 
Shryver v. Teller, 9 Paige 173. 

Oh.—Long v, Harbers, 6 Oh. 
(Reprint) 1066, 10 AmiLRec 53. 

Pa.—Milligan’s App., 104 Pa. 
Johnson v. Brown, 19 Pa. Dist. 

43. Worth v. Hill, 14 Wis. : 
See Denton v. Ontario County Nat. 
Bank, 150 N. Y. 126, 44 NE 781 (hold- 
ing that a junior mortgagee, who was 
not made a party to the foreclosure 
of a prior mortgage, and had no 
knowledge of it, might foreclose 
against the senior mortgagee in pos- 
session who was chargeable with 
notice of the junior mortgage, as it 
was on record, and that the junior 
mortgagee was not restricted in his 
remedy to a bill to redeem from the 
first foreclosure); Smith v. Roberts, 
91 N. Y. 470 (holding that a prior 
mortgagee could foreclose as against 
a subsequent mortgagee who had 
foreclosed and obtained a judgment 
of foreclosure and sale and where 
by the terms of the sale the premises 
were sold free and clear of all en- 
cumbrances, where it appears that, 
although the prior mortgagee was 
made a party to the foreclosure of 
the subsequent mortgage and knew 
of the judgment of foreclosure and 
made no effort to have it modified or 
set aside, he did not know that the 
sale had been made free and clear 
of encumbrances). 

[a] Two funds available to prior 
mortgagee.—Where there is a general 
mortgage to A covering a tract of 
land, a second mortgage to B which 
covers a portion of that tract and 
also certain other lands, and a third 
mortgage to C which covers another 
portion of the tract but no outside 
lands, and it appears that the outside 
lands covered by B’s mortgage are 
ample security for the whole of his 
claim, C will have an equity to re- 
quire that so much of the first-named 
tract as is included in B’s mortgage 
shall be subject to the satisfaction 
of A’s mortgage before coming upon 
the property covered by his (C’s) 
mortgage. Worth v. Hill, 14 Wis. 
559. 

44. Bernhardt v. Lymburner, 85 


x 


The property was of less value than 
the entire mortgage indebtedness. In 
an action to foreclose the first mort- 
gage if the property covered by the 
last mortgage was first sold, it would 
result in allowing, after the payment 
of the first mortgage, only one third 
of the third mortgage indebtedness to 
the third mortgagee while the second 
mortgagee, released of the first mort- 
gage, would have an unencumbered 
equity of considerable value. Under 
these circumstances it was held that 
the judgment on foreclosure of the 
first mortgage Should direct the sale 
of the whole lot and the payment of 
the mortgages out of the proceeds ac- 
cording to their priority. Bernhardt 
Ve UV MOUIMNer SO ON. Yo Live, 

45. Ala.—Thigpen v. Arant, 213 
Ala. 516, 105 S 644. 

Ill.— Moore v. Shurtleff, 128 Ill. 370, 
21 NE 775. 

Me.—Sheperd v. Adams, 32 Me. 68. 

N...J.—Hiles v. Coult, 30 N= J..Eq. 
40; Wikoff v. Davis, 4 N. J. Eq. 224, 

N 


. Y.—Hopkins v. Wolley, 81 N. 
Wa  LGlOne Va Ina pp,, 6 Paleel.3so, 
29 AmD 741. 


Ont.—Pierce v. Canavan, 7 Ont. A, 


187. 
Cashman v. Martin, 50 HowPr 
CNG Dn Bede 

47. Crecelius v. Home Heights Co., 
(Mo.) 217 SW 508. 

48. See cases infra this section, 

49. New Jersey Chancellor v. 
Towell, 80 N. J. Eq. 223, 82 A 861, 39 
LRANS 359, AnnCas1914A 710. 

50, Colo.—Skinner v. Harker, 23 
Colo. 333, 48 P 648; Cooley v. Murray, 
11 Colo, A. 241, 52 P 1108. 

Conn.—Waters  v. Hubbard, 44 
Coan 340; State v. Ripley, 32 Conn. 
150. 

Ill.—Mead v. Peabody, 183 Ill. 126, 
55 NE 719; Pool v. Marshall, 48 Ill. 
440; Curran v. Southgate, 188 Ill. A. 
268. 

Ind.—Wright v. Briggs, 99 Ind. 563. 

Iowa.—Windsor v. Evans, 72 Iowa 
692, 34 NW 481; Iowa L. & T. Co. 
v. Mowery, 67 Iowa 113, 24 NW 747. 

Md.—Burger v._.Greif, 55 Md. 518. 

Mass.—Welch v. Beers, 8 Allen 151. 

Mich.—Caruthers v. Hall, 10 Mich. 
40; Mason v. Payne, Walk. 459. 

N. J.—Mills v. Kelby, 62 N. J. Eq. 


213, 50 A 144; Black v. Morse, 7 N. 
J gq. 5093) Wikoth Vo= Davis. 4, oN ds 
Eq. 224. 

N. Y.—Wilcox v. Campbell, 106 N. 
Y. 325, 12 NE 823; Bowne v. Lynde, 
91 N. Y. 92; Coles v. Appleby, 87 N. 
Y. 114; Hart v. Wandle, 50 N. Y. 381; 
Burank v. Babcock, -3 NYSt 458; 
Baring v. Moore, 4 Paige 166. 

Oh.—Clark v. Benthem, 4 Oh, Dec, 
(Reprint) 498, 2 ClevLRec 266. 

-See Kissimmee Everglades Land 
Conv.) Carr, 88: 0a. 3875 102\ Sas3h 
(holding that, where the assumption 
agreement first appears on a petition 
for a rehearing after the entry of a 
decree pro confesso, the decree order- 
ing the property sold in inverse order 
of alienation would be affirmed); 
Ernst Bros. Co. v. Canada Permanent 
Morts. (Corp.,. 47 Ont. Es 362,018 Ont 
WN 136 [app dism 48 Ont. L. 407, 57 
DomLR 500, 19 OntWN 259] (lia- 
bility to a second mortgagee of owner 
of one lot of mortgaged premises 
with respect to the other lot which 
he purchased from its owner, assum- 
ing the payment of the other’s share 
of the mortgage debt). 


51. Thompson v. Bird, 57 N. J. Eq. 
175, 40 A 857. See Davis v. Burns, 
179" App.» Div., 381), 166-; NYS 2357 


(where the conveyance transferred 
merely an undivided part interest in 
the mortgaged premises and it is held 
that the grantee’s assumption agree- 
ment related only to one half of the 
mortgage debt, the purchaser of the 
other half, subject to mortgage, be- 
ing liable for the other half of the 


debt). : 
52. Judson v. Dada, 79 N. Y. 3738. 
{a] Partial discharge.—A grantee 


purchasing part of mortgaged prem- 
ises asSumes the payment of the 
mortgage debt, but later when it is 
discovered that the conveyance 
covers less land than contracted for 
an adjustment is made by the mort- 
gagor giving to the grantee a partial 
discharge from his assumption agree- 
ment. It is held that the modified 
agreement is binding upon all sub- 
sequent grantees of the mortgagor, 
inasmuch as they succeed merely to 
the equities of their grantor. Jud- 
son v. Dada, 79 N. Y. 373. 

53. Palmer v. Snell, 114. Ill, 161; 
Duckwall v. Kisner, 1386 Ind. 99, 35 
NE 697. See Waters v. Hubbard, 44 
Conn. 340 (holding that a mortgagee 
does not discharge the mortgagor by 
accepting additional security from a 
grantee who has assumed the debt). 

54. See cases infra this section. 
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mortgage is primarily liable. But according to 
some of the authorities, the mere recital in the deed 
that the land sold is subject to the mortgage is not 
enough to bring about this result,°° especially where 
it was the understanding of the parties that the 
lands retained by the grantor should be sold first on 
foreclosure;*’ but there must also be something to 
show that the purchaser becomes responsible for the 
mortgage debt, as where it is declared to be part 
of the consideration, or the amount of it is deducted 
from the purchase price.®® 

[§ 856] e. Rights Depending on Consideration 
Paid. As between the part of mortgaged premises 
retained by the grantor and the part conveyed to a 
voluntary grantee, the latter cannot insist that the 
retained lands bear the entire burden of the mort- 
gage,°® unless the grantor’s covenants disclose an 
intention of the parties to that effect.6° But where 
the conveyance contains merely a covenant against 
the grantor’s own acts, and the mortgage was placed 
on the premises not by the grantor but by his 
predecessor in title, the entire burden thereof can- 
not be shifted to the donor, but the rule of ratable 
contribution applies.*t And where the donee takes 
subject to the mortgage, the entire burden rests on 
him.®? As between subsequent grantees, the rule of 
inverse order of alienation has no application where 
the prior grantee takes without consideration,®* un- 
less the evidence discloses an intention of the par- 
ties to the contrary,°* and in this respect the equity 
of one who buys a part of the lands in consideration 
of an obligation then assumed is stronger than the 
equity of one who previously purchased another por- 
tion in consideration of a past-due debt.°® 

[§ 857] f. Rights Depending on Notice and Rec- 
ord. The application of the rule of subjection in the 
inverse order of alienation depends on the person 
to be charged having actual or constructive notice 


55. Ala.—tInterstate Land, etc.,|]any more, or, 
Co. v. Logan, 196 Ala. 196, 72 S 36. 

Ill.—Monarch Coal, ete, Co. v. 
Hand, 197 Ill. 288, 64 NE 381; Boone 
v. Clark, 129 Ill. 466, 21 NE 850, 5 
LRA 276; Briscoe v. Power, 47 Ill. 
447; Law Union, etc., Ins. Co. v. 
Dunn, 167 Ill. A. 22; Vogel v. Shurt- 
Litt 25) ale AC olGu Patt W201i 33.8) 
11 NE 327, 12 NE 2521]. 

Ind.—De Haven v. Musselman, 123 
Ind. 62, 24 NE 171. 

Mass. Brown y. South Boston Sav. 
Bank, 148 Mass. 300, 19 NE 382. 

N. J.—Hanes v. Denby, (Ch.) 28 


cumbrances, 


the grantee, 


grantor is, 
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where the considera- 
tion is not valuable, that the grantor, | 151 
laving covenanted by deed of gen- 
eral warranty that there are no en- 
is bound to make that 
covenant good; in other words, that 
and consequently the 
grantee’s land, ought not, as against 
the grantor, to satisfy that which the | 47 
by a valid stipulation, 

under an obligation 
where the conveyance 
and there are no covenants, 
equality is equity. 
son why the voluntary grantee should 


Rs 5 
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of the prior sales,** the rule applying as against 
those having such notice,** and not against those 
having no notice and not chargeable therewith.** 
One in possession of land under a contract for sale 
has a superior equity to that of a subsequent grantee, 
the latter being chargeable with notice of the for- 
mer’s equity because of his possession,®® and the 
date of alienation being determined, not by the time 
the contract was made, but by the time that pos- 
session was taken by the grantee under the con- 
tract.“° And it follows that one in possession of | 
land under a contract for sale who has also paid 
full consideration for the purchase is entitled, as 
against a subsequent grantee, to the benefit of the 
rule releasing his land from the burden of the mort- 
gage. In the case of unoccupied land, and in the 
absence of circumstances charging the subsequent 
grantee with notice of the earlier conveyance, the 
equities of the purchasers will depend upon the dates 
of the recording of their conveyances,"” the rule of 
inverse order of alienation not applying where the 
first purchaser failed to record his deed and the 
second purchaser duly placed his on the record.”* A’ 
purchaser for value who records his deed is en- 
titled to the benefit of the rule as against a devisee 
who takes under a will probated after the recording 
of the deed.?* The doctrine as to the necessity of 
notice of earlier conveyances in order to charge a 
subsequent grantee has no application to an agree- 
ment of a prior grantee to assume the payment of 
the mortgage debt, nor to his release therefrom by 
the mortgagee,’® so that, even though the deed to 
the prior grantee, containing his assumption of the 
debt, is recorded, and his later release from the 
obligation by the mortgagee is not recorded, the sub- 
sequent grantee cannot claim-the benefit of the as- 
sumption.’ 

[§ 858] g. Notice to Mortgagee as Affecting Rights 
Lyman v. Lyman, 32 Vt. 79, 76 AmD 
Wis.—State v. Titus, 17 Wis. 241. 
Eng.—Tighe v. Dolphin, [1906] 1 
hes oO, S.—Ricker v. Greenbaum 


13 Fed. 363. 
N. H.—Brown v. Simons, 44 N. H. 


5. 
N. J.—Hill v. Howell, 36 N. J. Eq. 
to pay. But | 25; Sanborn v. Adair, 27 N. J. Eq 
is voluntary | 425. 
then N. Y.—Ellison v. Pecare, 29 Barb. 
There is no rea-| 333. 
a C.—Stanly v. Stocks, 16 N. GC 


on 798; Hill v. McCarter, 27 N. J. Eq. 
4 


N. Y.—Zabriskie v. Salter, 80 N. Y. 
Doo 

Utah.—New England L. & T. Co. v. 
Stephens, 16 Utah 385, 52 P 624. 

See Cassinella v. Allen, 168 Cal. 
677, 144 P 746 (holding that release 
of unsold portion will not affect fore- 
elosure on part. sold subject to mort- 
gage with the understanding on the 
part of the grantee that the unsold 
portion should not be liable for the 
mortgage debt). 

56. Slater v. Breese, 36 Mich. 77; 
Cooper v. Bigly, 13 Mich. 463; Hall v. 
Morgan, 79 Mo. 47. 

57. Metzger v. Emmel, 289 Ill. 52, 
124 NE 360 [aff 212 Ill. A. 163]. 

58. Engle v. Haines, 5 N. J. Eq. 
186, 48 AmD 624; Wood v. Harper, 9 
App. Div. 229, 41 NYS 242. 

59. Mills v. Kelley, 62 N. J. Eq. 
213, 215, 50 A 144. 

60. Mills v. Kelley, supra. 

61. Mills v. Kelley, supra. 

“The ground upon which equity 
throws the burden primarily upon 
the land that remains is either that 
the grantee, having paid full value 
for what he buys, ought not to pay 


not take the land with any charge 
that may rest upon it, except in so 
far as the parties themselves have 
otherwise stipulated.” Mills Vv. 
Kelley, supra. 


62. Harrison v. Guerin, 27 N. J. 
Eq. 219. q 
63. Jackson v. Condict, 57 N. J. 


Eq. 522, 41 A 374. See Fullerton Sav. 
Bank v. Des Granges, 44 Cal. A. 611, 
186 P 1052 (where both grantees are 
donees from the same donor and by 


conveyances executed at the same 
time). 
64. Watson v. Neal, 38 S. CG 90, 


16 SE 833 (where an agreement for 
ratable contribution was drawn up 
but never executed, and the subse- 
quent conduct of the parties indi- 
cated that they understood that it 
was not in force). 

65. Libby v. Tufts, 121 N. Y. 172, 
24 NE 12. 


66. See cases infra this section. 
67. Conn.—Sanford vy. Hill, 46 
Conn. 42. 


Ill.—Lock v.-Fulford, 52 Ill. 166; 
Iiglehart v. Crane, 42 Ill. 261. 

Oh.—Miami Exporting Co. v. U. S. 
Bank, Wright 249, . 


Viti—Roodteviy (Collins 34 0 vatemanion 


R. I1.—Warwick Say. Inst. v. Provi- 
dence, 12 R. I. 144. 

69. Mobile Marine Dock, etc., Ins, 
Co. v. Huder, 35 Ala. 713; Sternberger 
v. Hanna, 42 Oh. St. 305. 

Rights under prior contract of sale 
as against subsequent grantee with- 
out notice see supra § 847. 

70. See Renick v. Ludington, 20 
Wire Vis soa 

71. Libby y. Tufts, 121 Ni Yo La 
24 NE 12 [aff 1 NYS 358]. 

72. Gray v. HH. M. oud,  etem 
Lumber Co., 128 Mich. 427, 87 NW 
876, ‘564 LRA 731, ' 

73. Gray v. Hy M. Loud, * eres 
Lumber Co., supra (holding that a 
statute, providing that every convey- 
ance of real estate which shall not 
be recorded shall be void as against 
any subsequent bona fide purchaser 
whose deed is first recorded, was 
enacted for the protection of inno- 
cent purchasers and is applicable for 
the protection of a subsequent gran- 
tee who first recorded his deed). 

74 Brown v. Jennings, 188 N. C. 
155, 124 SE 150. 

75. Judson v. Dada, 79 N. Y. 873. 

76. Judson v. Dada, supra. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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of Purchasers. A purchaser, meaning to insist upon 
the application of the rule of inverse order of aliena- 
tion for the protection of his property, must give 
the mortgagee actual notiee of his rights;77 or the 
circumstances must be such as to charge the mort- 
gagee with notice."® Without such notice, the mort- 
gagee is under no obligation to respect the equities 
of such purchaser against subsequent grantees.79 
But when the mortgagee has such actual notice, or 
is chargeable with it, he cannot disturb or disregard 
the equities between the different purchasers, and 
must take the consequences of releasing or exonerat- 
ing the portion to which he should have resorted in 
the first instance.®° The recording of the purchaser’s 
deed does not charge the mortgagee with notice of 
the alienation, as it is no part of the latter’s duty 
to search the records for subsequent conveyances.®! 
But where a release which he executes contains 
a reference to a deed which itself refers to the 
earlier alienation, the mortgagee is charged with 
notice thereof.*? 

[§ 859] h. Effect of Release of Part of Land— 
(1) Release of Part Primarily Liable in General. 
In jurisdictions where the doctrine of inverse order 
of alienation prevails,** a release by the mortgagee 
of a part of the mortgaged premises which is pri- 
marily hable for the debt operates as a discharge 
or release of other parts secondarily lable, to the 
extent of the value of the part released,** providéd 
the mortgagee had notice or is chargeable with no- 


83. 
84. 


77. 
v. Baltimore Bldg., 
Fed. 718 [app dism 130 Fed. 1021 
mem]; Hosmer v. Campbell, 98 Ill. 
572; Dates v. Winstanley, 53 Ill. A. 
623; Lausman vy. Drahos, 8 Nebr. 457, 


Bridgewater Roller Mills Co. 
ete., Assoc., 124 


See supra § 847. 
Ill.—Boone v. Clark, 
466, 21 NE 850, 5 LRA 276; Iglehart 
v. Crane, 42 Ill. 261. 
Mich.—Webb v. Rowe, 35 Mich. 58. 
Minn.—Groesbeck v. Mattison, 43 


tice of the prior alienations,®® the rule not applying 


where the mortgage in express terms gives the mort- 


gagee the right to release a part of the property 
without affecting his right to subject the remainder 
for full payment of the debt,?® or where the release 
was given by the mortgagee in good faith and with- -~ 
out knowledge of the equities of the parties,*” or 
where it has been declared invalid and set aside 
for fraud,®® or where, under the facts of the case, 
the doctrine of inverse order of alienation has no 
application.®® And, by its terms, the rule has no ap- 
plication where the portion released was the portion 
secondarily liable.°° In the few jurisdictions where 
ratable contribution is the rule,®! a release of one 
part in consideration of the payment of a sum equal 
to its proportionate share of the mortgage debt,°? or 
even where the part released has not contributed its 
share, if the discrepancy is not due to the fault of 
the mortgagee, does not operate as a discharge of 
other parts of the mortgaged premises.?* 

[§ 860] (2) Release of Part Retained by Mort- 
gagor. Where a mortgagor conveys a portion of 
the mortgaged lands, and the mortgagee subsequently 
releases the whole or a part of the lands retained 
by the mortgagor, having knowledge of the previous 
sale,°* and acting without the consent of the pur- 
chaser, the latter is entitled to have. the value of 
the property so released deducted from the mortgage 
debt before the lands bought by him are subjected 
to its satisfaction.®° The rule does not apply to the 
N. J. Eq. 472, 94 A 588, AnnCas1916D 
1134 (second mortgage in terms sub- 
ject to the prior mortgage). See 
Parkman v. Welch, 19 Pick. (Mass.) 


231 (holding that a release by the 
mortgagee of one of two parcels of 


129. Tl. 


1 NW 445. 

78. See cases infra this note. 

[a] Possession.—(1) If the mort- 
gagee actually knows that a third 
person is in possession, he is bound 
to examine the records to ascertain 
what such person’s rights may be, 
and is chargeable with notice of such 
facts as might have been discovered 
thereby (Dewey v. Ingersoll, 42 Mich. 
17,-3 NW 235), (2) but on the con- 
trary it has been held that mere 
possession by the purchaser is not 
sufficient to charge the mortgagee 
with knowledge, if he does not know 
who it is that holds the possession 
oe Vibustout.. «32 Nab de mg: 
40 


ie 

_ [b] Notice by mortgagor.—Notice 
need not be communicated directly 
by the purchaser to the mortgagee; 
it may be sufficient if he is notified by 
letter from the mortgagor as to the 
name of the buyer, and if the deed is 
on record. Hall v. Edwards, 43 Mich. 
473, 5 NW 652. 

79. Woodward v. Brown, 119 Cal. 
283, 51 P 2, 542, 68 AmSR 108; Mat- 
teson v. Thomas, 41 Ill. 110; Stuy- 
vesant v. Hall, 2 Barb. Ch. (N. Y.) 
151; Patty v. Pease, 8 Paige (N. Y.) 
277, 35 AmD 683. 

80. Lock v. Fulford, 52 Ill. 166; 
Iglehart v. Crane, 42 Ill. 261; Layman 
v. Willard, 7 Ill A. 183; Howard 
Ins. Co. v. Halsey, 6 N. Y..Super. 
565 [aff 8 N. Y. 271, 59 AmD 478]; 
Miller v. Rogers, 49 Tex. 398. 

81. Hosmer v. Campbell, 98 Ill. 
572;’Matteson v. Thomas, 41 Ill. 110; 
Dates v. Winstanley, 53 Ill. A. 623; 
Talmadge v. Wilgers, 1 NYLegObs 42, 
4 Edw. 239 note; Stuyvesant v. Hone, 
1 Sandf. Ch: (N. Y.) 419 [aff 2 Barb. 
Ch. 151]; Sharp v. Myers, 2 Qh. Cir. 
Ct. 82, 1 Oh. Cir. Dec. 374; Biswell 
v. Gladney, (Tex. Commn, A.) 213 SW 
256 


, 82. Howard Ins. Co. v. Halsey, 8 
N. Y. 271, Seld. 82, 59 AmD 478 [aff 
6 N. Y. Super. 565]. 


[41 C. J.—49] 


Minn. 547, 46 NW 135. 

Nebr.—Brigham v. McDowell, 19 
Nebr. 407, 27 NW 384. 

N.-J:—Hoy v. Bramhall, 19.N. J. 
Eq: 5638 [rev 19 N:.J. Eq. 74). 

Pa.—Shepherd’s App., 2 Grant 402; 
Barton v. Cramer, 44 Pa. Co. 218. 

See Interstate Land, etc. Co. v. 
Logan, 196 Ala. 196, 72 S 36 (holding 
that a bill to enjoin the foreclosure of 
a mortgage upon a part of the mort- 
gaged land on the ground that the 
mortgagee by releasing another par- 
cel had discharged plaintiff from 
liability therefor was demurrable 
where it did not allege the dates of 
the respective grants and of their 
recordation); Troll v. Daugherty, etc., 
Real Est. Co., 186 Mo. A. 196, 171 
SW 665 (holding that a mortgagor is 
not discharged as surety by consent- 
ing to the release of portions of the 
mortgaged property). 

25. See supra § 857. 

86. Thompson v, Thomas, 43 Cal. 
A. 588, 185 P 427 (holding also that 
a provision in a mortgage for re- 
lease of parcels without affecting the 
mortgagee’s right to hold the re- 
mainder for the entire debt is not 
contrary to public policy). 

87. See supra § 858. 

8s. Fassett v. Mulock, 5 Colo. 466. 

[a] Release after assignment.— 
Where the mortgage is regarded as 
a mere incident of the debt it se- 
cures and an assignment of the debt 
earries the mortgage with it, a re- 
lease by the mortgagee after he has 
assigned the debt is in fraud of the 
rights of the assignee, and will have 
no effect on the assignee’s rights to 
subject all the parcels to the pay- 
ment of the debt in _inverse order of 


alienation. Fassett v. Mulock, 5 Colo. 
466. 
89. Brooks v. Benham, 70 Conn. 


92, 38 A 908, 39 A 1112, 66 AmSR 87 
(subsequent sales to different persons 
at the same time); Savings Inv., etc., 
Co, v. United Realty, ete., Co., 84 


land, each liable for a moiety of the 
mortgage debt, will bar an action 
to compel contribution on the part 
of the owner of the released portion, 
but that the holder of the other por- 
tion is entitled to redeem on payment 
merely of his share of the mortgage 
debt). 

90. Cassinella v. Allen, 168 Cal. 
677, 144 P 746; Edgington v. Hefner, 
81/Ill. 341; Libby v. Tufts, 121 N. Y. 
172,'24 NE 12; Guion v. Knapp, 6 
Paige .(N. Y.) 35, 29 AmD 741 note; 
Laan v. Lyman, 32 Vt. 79, 76 AmD 
151, 


91. See supra § 847. 
2 oni See Barney v. Myers, 28 Iowa 
72. 

93. Barney v. Myers, supra. 

[a] Foreclosure sale.-—Where sev- 
eral parcels or lots of mortgaged 


premises, which were sold under 
mortgage foreclosure, did not sell for 
their proportionate share of the mort- 
gage debt, a part in the hands of a 
prior grantee is subjected to the bal- 
ance of the mortgage debt, where the 
failure of the lots to bring their full 
value at such sale was due in no 
sense to the fault of the mortgagee. 
Barney v. Myers, 28 Iowa 472. 

94 See supra § 858. 

95. Ill—Hawhe v. Snydaker, 86 
Tll. 197; Warner v. De Witt County 
Nat. Bank, 4 Ill. A. 305. 

Iowa.—Thompson v. Thompson, 42 
Iowa 218; Taylor v. Short, 27 lowa 
361, 1 AmR 280. 

Mich.—McVeigh v. Sherwood, 47 
Mich. 545, 11 NW 3:79; Hall v. Ead- 
wards, 43 Mich. 473, 5 NW 652. 


Minn.—Benton v. Nicoll, 24 Minn. 
221; Johnson v. Williams, 4 Minn. 
260. 


N. H.—Brown v. Simons, 44 N. H. 
475. 

N. J.—Gaskill v. Sine, 13 N. J. Eq. 
400, 78 AmD 105. 

N. Y.—Kendall v. Woodruff,, 87 N. 
Y. 1; Howard Ins. Co. v. Halsey, 8 
N. Y. 271, 59 AmD» 478 | [aff 6 UN. ¥. 


A 
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reloase of land for streets and alleys appearing on 
the map with reference to whieh the purchase was 


made?’ 


|\ 861] (8) Release of, Part Conveyed to a Sub- 
Similarly, in the ease of suecessive 
conveyances to different purchasers, if the mort 
gagee reloases the part sold to a subsequent grantee, 
the land of the next prior purchaser is thereby re 


sequent Grantee, 


heved to the extent of the value 


leased,’” unless the release is given by some one 
other than the mortgagee and without his author 
ity,’’ or unless if is given by the mortgagee in igno- 
rance of the prior conveyance,” or with the knowl- 
edge and acquiescence of the grantee thereunder,! or 
unless, from other circumstances, the application of 
the rule, which is merely a principle of equity, would 
In some jurisdietions, a 
release of the land last sold does not relieve the land 
of the next prior purchaser in the absence of evi- 
dence that the mortgagee accepted the last purchaser 


be repugnant to justice.” 


Super. 6667; La Fargo BK. Ins, Co, v, 
Boll, 22 Barb. 64. 

Pa.—Schrack v, 
ADL. 

96. Boone vy. Clark, 129 Tl. 
21 NE 860, 6 LRA 276, 

97. Ind.—Stewart v, MeMahan, 94 
Ind, 889; Alsop v. Hutchings, 26 Ind. 
847. 

Mass.—George v. 
86 AmD 741, 
Miss.—Diilon v. Bennett, 22 
hae 

N. J.—-Stillman vy. 


Shriner, 100 Pa, 


466, 


Wood, 9 Allen 80, 
Miss. 


Stillman, 21 N. 


Je DQ) L26) 
N. Y.—Booth v. Swezey, 8 N. Y. 
$76; Guion v. Knapp, 6 Paige 36, 29 


AmD 741, 

Pa.—-Turner v. Flenniken, 164 Pa, 
469, 80 A 485, 44 AmSR 624; Martin's 
App., 97 Pa. 86; Paxton v. Harrier, 
, 812; Barton v, Cramer, 44 Pa. 
Tex.—First State Bank v. Cox, 
(Civ, A.) 189 SW 1. 

See Gray v. H. M. Loud, ete, Lum- 
ber Co,, 128 Mich. 427, 87 NW 3:76, 
54 LRA 7381 (effect of a provision 
in the mortgage that any purchaser 
might have a release on payment of 
a stated sum upon the rights of the 


last purchaser, who failed to avail 
himself of the privilege and whose 


land was sold on foreclosure and the 
entire proceeds applied to the pay- 
ment of the balance due of the mort- 
gage debt). 

98. Crecelius v. Home Heights Co., 
(Mo,) 217 SW 508 See Union College 
v. Wheeler, 61 N. Y. 88 [aff 5 Lans. 
160, 59 Barb. 585] (holding that a 
release without antecedent authority 
may still relieve the one secondarily 


liable if subsequently ratified), 
99. See supra § 858. 
1. Williams v. Wilson, 124 Mass. 


267. 

Q. Libby ‘vii Tufts, 121°N.Y. 172, 
24 NE 12 [aff 1 NYS 353]; Kendall 
v. Woodruff, 87 N. Y. 1, 18 NYWkly 
Dig 186 [aff 46 N. Y. Super. 644]; 
Kendall v. Niebuhr, 45 N. Y. Super. 
542, 58 HowPr 156 [aff 46 N. Y. Super. 
544 (aff 87 N. Y. 1)]. 

“Tt is not always that a release 
of a part of mortgaged premises, 
given with knowledge of a prior con- 
veyance of another part that remains 
unreleased, is held inequitable, It is 
not a technical discharge of that 
part; nor is it an equitable release 
or discharge, unless upon the prin- 
ciples of natural equity and justice 
it ought thus to operate against the 
mortgagee giving the release.” Ken- 
dall v. Woodruff, 87 N. Y. I, 7, 138 
NYWklyDig 486. 

[a] Release to secure improve- 
ments.—Where the giving of the re- 
lease was necessary to secure ad- 
vances for the building of improve- 
ments on all the lots, including the 
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of the part re 


gagor may sell, 
defondant’s, tt would be tnequitable 
for dofendant to enjoy the benetit 
accruing from the release and then 
Claim to be discharged from further 
linbility because of it, ISondall ov, 
Woodruff, 87 N. Y, 1, 18 NYWkly Dig 
486 [atl 46 N. Y. Super, 644], 

[b| Performance of prior con- 
tract.—Where the subsequent gran- 
too had made a contract with ® mort. 
ragor to do the plumbing work in 
houses erected by her on the various 
lots of the mortgaged premises and 
to take one of the parcels in payment 
therefor, and where the contract and 
the performance of it and the taking 
possession thereunder antedated the 
deed to the prior grantee and the 
prior grantee had full notice thereof, 
the latter is not entitled, merely on 
the ground that his deed antedated 
the deed of the other, to shitt the 
burden of the mortgage debt upon 
such other, The equity of the con- 
tractor as against the prior grantee 
is further strengthened by the fact 
that the consideration for the deed 
to the latter was a past-due debt. 
Libby v. Tufts, 121 N.Y. 172, 24 NBA 

\ 


12 [aff 1 NYS 3868]. 

3 Powell v.. Hayes, 81 Ta. Ann. 
789. See Holman vy. Norfolk Bank, 
12 Ala. 869 (holding that a mort- 


gagee may release any portion of the 
mortgaged premises to the mortgayor 
or to a purchaser from him, and that 
another purchaser has no right to 
interfere, the decision being placed 
on the ground that between the latter 


and the mortgagee there is no 
privity, and that the latter pur- 
chased with knowledge that every 


part of the estate was Hable to the 
payment of the mortgage debt, the 


court intimating, however, that if 
the mortgagee should collude with 


an insolvent mortgagor to make the 
entire loss fall on a particular pur- 
chaser, equity might atford relief on 
the ground of fraud), 

4 Thigpen v. Arant, 2138 Ala, 516, 
619, 105 S 644; Thomaston Sav, Bank 


v. Hurley, 117 Me, 211, 108 A 2384; 
Coffin v. Parker, 2 NYS 75 [aff in 


part and rev in part 127 N, Y. 117, 
27 NE 814] (action to determine the 
amount chargeable against each of 
several purchasers of parts of mort- 
gaged premises). See George v. Kent, 
7 Allen (Mass.) 16 (bill to redeem, 
where the right to contribution of a 
mortgagee of a part of premises sub- 
ject to a prior mortgage as against 
a prior grantee of another parcel of 
the same tract was in issue); Ernst 
Bros. Co. v. Canada Permanent Morte, 
Corp., 48 Ont. L. 407, 57 DomLR 500, 
19 OntWN 259 (proper parties and 
form of judgment). 

“This equity of marshaling assets 
is ordinarily left to be invoked by an 
alienee against the common debtor, 


a 


(§§ 860-863 


as principal and the prior purchaser as surety," 
3%, Actions to Determine Rights, 
the relief sought by a person interested in mortyaged 
land is to have the different portions marcshaled for 
purposes of foreclosure, or to determine the order 
of their liability, he will proceed by bill in equity 54 
but if he haw been ¢ompelled to pay the nortgage 
debt, when he elaime that if should not have fallen 
upon his land at all, or to pay more than his proper 
share, it is held by some authorities that he may 
maintain an aetion to recover back the amount so 
paid,® or an action for damages against the person 
responsible to him,” according to other authorities, a 
suit in equity being the only remedy.? 

[\ 863] G. Sale or Conveyance of Equity of Re- 
demption to Mortgagee 
waiver of the equity of redemption, inserted in and 
forming a part of the mortgage itself, is not valid 
and will not be supported in equity," yet the mort- 


Where 


1. In General. Although a 


and the morteagee may buy the 


or, os in this case, the common fund, 
viz, the land, and other allonees hold- 
Ing under subsequent conveyances, 
and, ordinarily, must be claimed to 
bo onjoyed (Threefoot v, Hillman, 180 
Ala, 244, 380 8 618, 89 AmSIR 89), 
but no objection against the pro- 
prioly of its recognition by complain= 
ant in this cause without walting for 
nageressive action on the part of some 
one of the several subsequent allenees 
ia perceived; in other words, it Is 
no objection to complainant's bill 
that he offers to do equity, though 
he might have waited for the asser- 
tion of that peculiar equity to come 
from some one of the defendants.” 
Thigpen v, Arant, Supra, 

[a] Persons entitled to marshal- 
ing.—A bill by assignee of senior 
mortgage to marshal assets by hav- 
ing lands conveyed by mortgagor 
subsequent to mortgage sold in in- 
verse order of their alienation, but 
to exempt part of land purchased by 
himself, which was released by sec- 
ond mortgagee, is proper, although 
such remedy is ordinarily left to be 


invoked by alienee against common 
debtor and other alienees holding 
under subsequent conveyances, and 


must be claimed to be enjoyed, Thig- 
pen v. Arant, 218 Ala, 516, 105 S 644, 
Proceedings to marshal assets gen- 
erally see Marshaling Assets and 
Securities 88 C. J. p 13864. 
5 Craft v. Phillips, 9 Pa, Cas, 228, 


12° A881, 

6. Wilcox v. Campbell, 106 N. Y. 
825, 12 NE. 823. See Pearson v. Ford, 
1 Kan. A. 580, 42 P 257 (holding that 
where the purchaser of one part of 
mortgaged premises assumes the pay- 
ment of the whole mortgage but fails 
to pay in consequence of which the 
purchaser of another part loses his 
land by foreclosure, the second pur- 
chaser cannot maintain an action at 


law for damages against the first, 
where it appears that he took title 


to his part during the pendeney of 
the foreclosure action and by a war- 
ranty deed, distinguishing Wilcox 
v. Campbell, 106 N, Y. 325, 12 NH 
828, on the ground that the convey- 
ance by quitclaim deed in that case 
operated as an assignment of the 
grantor’s chose in action against the 
purchaser who breached his covenant 
to pay the mortgage), 

82 Me. 68, 


as Sheperd vy. Adams, 
66, 

“The plaintiff having paid the 
money to the defendant by a mistake 
of the law or the facts, cannot be 
the means of allowing him the bene- 
fit of the principle he relies upon in 
a suit at law, when without the mis- 
take, it could be available only in a 
suit in equity.” Sheperd v. Adams, 
supra. 

8 See XXIV in 42 GC. J. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


equity of redemption,® or a deal, intended as a se- 
-eurity by way of mortgage, may be converted into 
an unconditional conveyance of the title *° by a sub- 
- sequent and independent contract entered into in 
_ good faith +4 and for a good consideration,!* the rule 
applying as well to the statutory right of redemption 
existing after foreclosure.’* The rule also applies to 
the mortgagee’s purchase of the equity at an exe- 
_eution ** or probate sale,® or under an escrow agree- 
ment.1® But courts of equity scrutinize such a trans- 
action between the parties closely and with jealous 
eare and will set it aside if procured by fraud, ac- 
tual or constructive, including any unconscionable 
advantage or undue influence,’? or on a consideration 
which is grossly inadequate,’* or, at the option of 
the mortgagor, a recovery at law is allowed for the 
value of the land or the equity of redemption,’® or 
for the profits realized by the mortgagee on a re- 


sale.?° 


9. U. S—wNatterstad v. Title Guar- 
antee, etc., Co., 252 Fed. 17%; Bolin v. 
Wilkes, 249 Fed. 705, 161 CCA 615. 
See Henna v. Sauri, 237 Fed. 145 
(holding that an agreement not to 
obstruct foreclosure is not a convyey- 
ance of the equity). 

Ala.—Ebersole v. Alabama Home 
Blidg., etc., Assoc., 209 Ala. 438, 96 
S$ 245; Pearsall v. Hyde, 189 Ala. 86, 
66 S 665; Francis v. Sheats, 153 Ala. 
468,458 241, 127 AmSR 61; McMillan 
vy. Jewett, 85 Ala. 476, 5 S$ 145. See 
Thornton vy. Pinckard, 157 Ala. 206, 
47 S 289 (reconveyance of equity of 
redemption by second mortgagee to 
his grantor who was the grantee of 
the mortgagor in the first mortgage). 

Ark.—Green v. Gilbert, 169 Ark. 
537, 276 SW 8; Bazemore vy. Mullins, 
52 Ark. 207, 12 SW 474. 

Cal —Garwood v. Wheaton, 128 Cal. 
299, 60 P 961; Bradbury vy. Davenport, 
120: Cal, 152, 52 P 301; De Martin v. 
Phelan, 115 Cal. 538, 47 P 356, 56 
AmSR 115; Watson v. Edwards, 105 
Cal. 70, 28 P 960; Green v. Butler, 26 
Cal. 595; Collette v. Sarrasin, 69 Cal. 
A. 114, 2230 P 464. 


41 AmD 193; Miller v. Green, 37 Ill. 


—A. 631, 


Ind.—Wilson v. Carpenter, 62 Ind. 


Ky.—Scholl v. Hopper, 134 Ky. 83, 
119 SW 770. 
Me.—Greenlaw v. Eastport Sav. 
Bank, 106 Me. 205, 76 A 485. 
Md.—Hinkley v. Wheelwright, 29 
Md. 341; Hicks v. Hicks, 5 Gill & J. 


75. 
_ rk atepageeee vy. Snook, 5 Mich, 


Mo.—Hutchings v. Terrace City 
Realty, ete., Co., 175 SW 905; Wilson 
vy. Vanstone, 112 Mo. 315, 20 SW 612. 

Mont.—Bowen v. First State Bank, 
69 Mont. 223, 221 P 527. 

Nebr:—Kirkendall v. Weatherley, 77 
Nebr. 421, 109 NW 757, 9 LRANS 


515: 
N. J.—Waegner v. Phillips, 73 N. J. 
Eq. 23, 78 A 806. 
N. M.—McBride v. Campredon, 24 
N. M. 323, 171 P 140, LRA1918D 407. 
N. Y.—Braun v. Vollmer, 89 App. 
Div. 43, 85 NYS 319; Remsen v. Hay, 
2 Edw. 535. 
N. C.—Cole v. Boyd, 175 N. C. 555, 
i ad 1718; Barnes v. Brown, 71 N. C. 
Okl.—Haynes v. Rosenfield, 99 Okl. 
158,225 P 975. 
Or.—Raski v. Wise, 56 Or. 72, 107 
P 984. See Hurst v. Hurst, 95 Or. 
£63, 188 P 182 (conveyance of equity 
by *mortgagor’s assignee for benefit 
of creditors). 
Tenn.—Rice v. Crump, 5 Tenn. Civ. 
A, 146, 
Fe Sco, yee © v. Blanchard, 85 Vt. 288, 
Wis. ae oitey Miner, 141 Wis, 501, 
124 NW 660, 
' Eng.—Rushbrook v. Lawrence, L. 


ee a 
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Presumption of conveyance or release. 
mortgagee has been in possession after condition 
broken for a sufficient period of time, a release of the 
equity of redemption will be presumed.* 
sumption, however, is always in favor of the legal 
estate and to quiet and not to disturb a possession.” 
Hence, where the mortgagee or his grantees have 
never taken actual possession, the Jaw will not pre- 
sume a conveyance or other relinguishment of the 
mortgagor’s interest to the mortgagee.** 

[§ 864] 2. Consideration. A release of the equity 
of redemption to the mortgagee will be set aside if 
there was no consideration for it, or if the con- 
sideration was grossly inadequate, the adequacy of 
the consideration depending upon its reasonableness 
as between other parties dealing in similar property 
in the vicinity of the mortgaged property,” 
guiring evidence as to values and the intention of 


oo - 1S es OO 
[41 C.J.] 771 
Where the 


The pre- 


26 and re- 


the parties with reference to the purpose and scope 


R. 5 Ch. 3; Gossip v. Wright, 9 Jur. 
N. §$. 592. 
Sse ORY Be vy. Gibson, 6 Man. 


Ont.—Iingalls v. McLaurin, 11 Ont. 


380; McDougall v. Barron, 9 Grant 
Ch. 450. 
10,— U. 8.—Richmond v. Richmond, 


20 F. Cas. No. 11,801. 

lilL—De Voigne v. Chicago ‘Title, 
ete., Co., 204 ll. 177,136 NE 493; 
Carpenter v. Carpenter, 79 Ill. 457. 

ind.— Wilson v. Carpenter, 62 Ind. 
495; Raub v, Lemon, 61 Ind. A 59, 
108 NE 6321. 

Ilowa.—Haggerty v. 105 
iowa 395, 75 NW 321. 

Ky.—Scholl vy. Hopper, 134 Ky. 383, 
119 SW 770. 
gapers TARE v. Reeve, [1902] 1 Ch. 
Ue 

Conversion of deed intended as se- 
curity into an unconditional convey- 
ance see infra $ 865. 

by surrender or parol 

agreement see infra § 365. 

11. aside conveyance see 
infra § 868. 


12. See infra § 865. 

13. Ivy v. Hood, 202 Ala. 121, 79 
S 587 (purchese by mortgagee at 
foreclosure sale); Patterson v. 
Holmes, 202 Ala. 115, 79 S 581. 

14 Francis v. Sheats, 153 Ala. 468, 
45 S$ 241, 127 AmSR 61; Threlkeld v. 
Walker, 141 Ky. 737, “133 SW 112; 
Ten Eyck v. Craig, 62 N. Y. 406 [aff 
2 Hun 452, 5 Thomps. & C. 65]. 

15. See Raggio v. Palmtag, 155 
Cal. 797, 102 P 312 (holding that, 
where the purchase is made at a pro- 
bate sale, certain proceedings prelim- 
inary to the sale not being in 
accordance with statutory reguire- 
ments, the mortgagee becomes a 
mortzagee in possession and entitled 
as against the successors of the 
mortgagor to a foreclosure of the 
mortgage and payment of the mort- 
gage debt). 

16. Brockington v. Lynch, 119 S. 
C. 273, 112 SE 94. 

[a] Delivery on payments made. 
—Where a mortgage representing the 
full value of the land was past due, 
a contract to place in escrow a deed 
in fee to be delivered to the mort- 
gagee in satisfaction of the debt upon 
the nonpayment of certain sums on 
account of the mortgage debt at the 
times fixed in the escrow agreement 
is valid, and a delivery of the deed 
to the mortgagee under the terms of 
the agreement vests an absolute title 
in him. Brockington v. Lynch, 119 
S.C. 273, 112 SB 94. 

17. See infra § 868. 

18 See infra § 364. 

19. Pritchard vy. Smith, 160 N. C. 
79, 715 SE 803. 

20. McBride v. Campredon, 24 N. 
M. 223, 171 P 140, LRA1918D 407. 

21. Appleton v. Edson, 8 Vt. 239. 

22. Appleton v. Edson, supra. 

23. Sowles v. Minot, 82 Vt. 244, 73 


Brower, 


A 1025, 127 AmSR 1610. 

24. Russell v. Southard, 12 How. 
(CT. S$.) 139, 12 L e@& 927; Holridze 
v. Gillespie, 2 Johns. Ch. (N. Y¥_) 
3; Sherwin v. American Loan, etc, 
. 239, 172 NW 758; Liskey 
“56 W. Va 610, 49 SE 
See Borcherdi v. Favor, 16 
Colo. A. 406, 66 P 251 (holding that 
a conditional agreement to surrender 
the premises, without consideration 
and unperformed, will not operate as 
an extinguishment of the debt, espe- 
Cially where the mortgagee refuses 
to aecept the surrender or to give 
up the note). 
yee U. S.—Lewis v. Wells, 35 Fed. 


Ala.—Goree v. Clements, $4 Ala. 
2327, 10 S 906; Peagier v. Siabler, $1 
Ala. 308, 9 s 157; Stoutz v. Rouse, 
$4 Ala. 309, 4 $ 170; Parmer v. Par- 
mer, 74 Ala. 285; McKinstry v. 
Conty, 12 Ala 678. 


v. Sny der, 
515. 


Cal—Bradbury v. Davenport, 114 
Cal’ 593, 46 P 1062, 55° AmSR 92; 
24 P 725. 
Conn.—Mills vy. Mills, 26 Conn. 213. 
Iida 
754, 176 P 778. 
Til—Brown vy. Gaffney, 2% Til 
Dana 170. 
Md.—Hinkley v. Wheelwright, 29 
er 341; Hicks v. Hicks, 5 Gill & J. 
Water Co., 162 N. Y. 599, 57 NE 1117. 
Wis.—Moeller v. Moore, 80 Wis 
ere v. Olden, LL R 3 
) vy. Montgomery, 27 
Grant Ch. 521. 

See Thomas v. Goodbread, 78 Fila 
mortgagee, acquiring legal title for 
a grossly inadecuate price under 
in favor of a third party, holds such 
title in trust for the mortgagor); 
Iowa 492, 188 NW 862 (holding that 
the value of land largely in excess 
deed was given as security); Pritch- 
ard vy. Smith, 160 N. C. 79, 15 SE 
show fraud); Wage v. Herbert, 193 
Okl. 525, 92 P 250 [aff 215 DS. 546, 
that the adequacy of the considera- 
tion to induce a sale is of impor- 
transaction was a sale or mortgage). 

aside of conveyance of 
infra § 868. 

26. Peugh vy. Davis. 96 U. S. 332, 
City Realty, etc., Co., (Mo.) 175 SW 
905. See Scholl v. Hopper, 134 Ky. 
consideration for which an equity of 
redemption is released need not be 


Phelan vy. De Martin, 85 Cal’ 365, 

Ida.—Johansen v. Loonéy, 31 

149. 

Ky.—Perkins y. Drvye, 3 

"y. Y.—Martin v. New’ Bochelle 
434, 50 NW 396. 

Esa. 

Ont.—Parr 
278, 82 S 835 (holding that the 
execution sale against the mortgagor 
Harris v. Barnes City Sav. Bank, 194 
of the debt tends to show that the 
803 (value of land as evidence to 
20 SCt 218, 54 L. e@& 321] (holding 
tance in determining whether a 

Setting 
equity of redemption generally see 
24 L. ed. 775; Hutchings vy. Terrace 
83, 119 SW 1770 (holding that the 
the full value of the equity). 


. 
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of the payments actually made.?? 

Extension and extinguishment of debt. The ex- 
tinguishment of the debt and surrender of the evi- 
dence thereof is, in itself, a sufficient consideration,*® 
and the release to the mortgagee will be allowed to 
stand if it appears that the property was really 
worth no more than the amount of the mortgage, or 
that the debt was not grossly inadequate as a price 
for it,?® or where the difference in value of the entire 
property and the amount of the debt is compensated 
for by the mortgagee’s release to the mortgagor of 
a part of the premises.*° An extension of. time for 
the payment of the debt and a conditional extin- 
guishment thereof is a sufficient consideration for 
an escrow agreement stipulating for the delivery of 
the deed to the mortgagee if the payments on ac- 
count of the mortgage debt are not made at the 
times agreed upon.*? 

[§ 865] 3. Form and Requisites of Conveyance. 
The equity of redemption may be transferred to the 
mortgagee by a formal deed of conveyance,*” or by 
a written and sealed agreement in the form of a 
release of the mortgagor’s rights and title,** or by 
a parol surrender to the mortgagee if followed by a 
proper deed,** or by a lease of the premises accepted 
by the mortgagor as the mortgagee’s tenant,®° al- 
though the acceptance of a lease from the mortgagee 
may be consistent with an intent on the part of both 
parties that the mortgagor had and should have the 
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right to redeem.** Where, however, the legal title 
has been already conveyed to a trustee, it will not be 
divested by a conveyance from the grantor to the 
ereditor.3?' A deed is ineffective to convey absolute 
title if it contains a condition permitting redemption 
upon payment of the mortgage debt,°** although a 
deed absolute in form may be placed in escrow for 
delivery to the mortgagee if certain payments are 
not made at a stated time.*® A surrender of the 
mortgage notes or recording of the satisfaction of 
the mortgage are not required to give effect to the 
deed as an assignment of the equity.*° 

Where mortgage by absolute deed. In case the 
mortgage took the form of an absolute conveyance 
of the title, no formal deed is necessary to convey 
the equity of redemption to the mortgagee, but this 
may be accomplished by a parol settlement and 
agreement of the parties,*t with a surrender, can- 
cellation, or destruction of the instrument of de- 
feasance,*2 or may be established by any circum- 
stances showing that it would be inequitable to al- 
low the grantor to redeem.*? But it has been held 
that an unrecorded assignment of a bond to recon- 
vey to a mortgagee not in possession will not operate 
as a conveyance to the mortgagee binding a subse- 
quent purchaser of the equity.** In jurisdictions 
where a mortgage does not pass title to the mort- 
gagee, a contrary view is held and a foreclosure or 
deed is required.*® But even where it is conceded 


27. Raski v. Wise, 56 Or. 72, 107|debtedness. Bradbury v. Davenport, | 341, 18 NE 552; Longfellow v. Moore, 
P 984, ' 114 Cal. 598, 46 P 1062, 55 AmSRJ]102 Ill. 289; Doying v. Chesebrough, 
{a] Sale of timber by mortgagee. | 92. CNEL Chie soeAwsss: " 
—A mortgagee in possession under {b] Loss of payments and im- 36. Atkinson v. Morrissy, 3 Or. 
an absolute deed subject to an agree- | provements.—An agreement to sur-| 332. 


ment to reconvey sold off timber to 
the mortgagor at a price which, ac- 
cording to the claim of the mort- 
gagee, was so out of proportion to 
the real value of the timber as to 
prove that it formed the considera- 
tion for the sale of the equity to the 
mortgagee, but in the absence of any 
evidence of the value of the timber 
or of the intention of the parties 
in support of the mortgagee’s claim, 
the mortgagor was held entitled to 
an accounting on the basis of the 


transaction being a mortgage. Raski 
v. Wise, 56 Or. 72, 107 P 984. 

28. Watson v. Edwards, 105 Cal. 
70, 388 P 527; Brinkerhoff vy. Home 
Trust, etc.,, Bank, 111) Kan. 1,. 205 
P 779; Lawrence v. Beck, 185 N. 


C. 196, 116 SE 424. See Ingersoll v. 
Tyler, 47 App. (D. C.) 328 (holding 
that, if the mortgagee refuses to sur- 
render the note as agreed, there is 
a failure of consideration, and the 
mortgagee thereafter holds the title 
in trust for the mortgagor). 

29. Cal.—Bradbury v. Davenport, 
114 Cal. 593, 46 P 1062, 55 AmSR 92. 

Del.—Walker v. Farmers’ Bank, 13 
Del, 258, 10 A 94, 14 A 819. 

Ind. T.—Glover v. Fitzpatrick, 4 
Ind. T. 224, 69 SW 856. 

Mich.—King v. Brewer, 121 Mich. 
339, 80 NW 238. 

Mont.—Bowen v. First State Bank, 
69 Mont. 228, 221 P 527. 

N. Y.—Martin v. New _ Rochelle 
Water Co., 11 App. Div. 177, 42 NYS 
893 [aff 162 N. Y. 599 mem, 57 NE 
1117 mem]. 

N. C.—Lawrence v. Beck, 185 N. C. 
196, 116 SE 424; Shelton v. Hampton, 
28 N. C. 216. flee 


Wis.—Marking v. 
Wis. 292, 82 NW 133. 

[a] Debt one half of the value 
of property.—A conveyance of the 
mortgaged premises by the mort- 
gagor to the mortgagee, by delivery 
of a deed in escrow, to be delivered 


Marking, 


in case of the nonpayment of the| 


mortgage debt within a certain time, 
will be set aside where the property 
is worth twice the amount of the in- 


render to the mortgagor the remain- 
der of unpaid notes in return for 
a conveyance of the property, the 


mortgagor losing the amounts paid 
and all of the improvements, is held 
to be valid and enforceable. Law- 
oe Va Beck, LSoN] Ce £96,0116"SE) 
oe McCagg v. Heacock, 42 Il. 

31. Brockington vy. Lynch, 119 S. 


ORE BASS Hae. 

32. U. S.—Natterstad Vv. Title 
Guarantee, etc., Co., 252 Fed. 178. 

Ala.—Hiteheock v. U. S. Bank, 7 
Ala. 386 (holding that the equity 
of redemption may be conveyed by 
a deed by which the mortgagor 
“remised ... and forever quit- 
claimed” his title, ete.). 

Ark.—Garretson v. White, 69 Ark. 
603, 65 SW 115. 

Iowa.—Gray v. Nelson, 77 Iowa 68, 
41 NW 566. 
ON ae aS ee v. Blanton, 1 Baxt. 

Wis.—Slaughter v. Bernards, 97 
Wis. 184, 72 NW 977. 

33. U. S.—Peugh vy. Davis, 96 U. 
Si 382) /24 Wi wed. V7 75. 


Ala.—Peagler v. Stabler, 91 Ala. 
308, 9 S 157. 
pean peste re v. Bradley, 2 Day 


Del.—Walker v. Farmers’ Bank, 13 
Del. 258, 10 A 94, 14 A 819. 

N. H.—Clark v. Clough, 65 N. H. 
48, 28 A 526. 

Vt.—Catlin v. Washburn, 3 Vt. 25. 


384 Duff v. McDonough, 155 Pa. 
10, 25 A 608. See Taber y. Boston, 
190 Mass. 101, 76 NE 727 (holding 


that the mortgagor’s bond for a deed 
to the mortgagee merged all previ- 
ous oral agreements and that evi- 
dence of such oral agreements was 
immaterial); Nolan vy. Urmston, 18 
Oh. 273 (holding verbal agreement 
followed by possession sufficient to 
support a decree for a conveyance). 

Release of equity of redemption by 


parol generally see Frauds, Statute 
of § 203. 
35. Seymour v. Mackay, 126 Ill. 


37. Leech v. _Karthaus, 141 Ala. 
509, 37 S 696. 


38. Caro v. Wollenberg, 83 Or. 311, 
163 P 94, 
839. McDonald v. Huff, 77 Cal. 279, 


1$ Pa. 499 (deed in escrow); Brock- 
ington v. Lynch, 119 S. C. 273, 112 
SE 94. 

40. Gray v. Nelson, 77 Iowa 63, 
41 NW 566. .- 

41. Ala—McMillan v. Jewett, 85 


Ala. 476, 5 S 145. 
Scanlan, 134 Ill. 


Ill.—Secanlan vy. 
630, 25 NE 652. 
Ind.—Ferguson v. Boyd, 169 Ind. 
537, 81 NE 71, 82 NE 1064. 
Iowa.—Tansil v. McCumber, 206 
NW 680; Baxter v. Pritchard, 122 
Iowa 590, 98 NW 372, 101 AmSR 282. 
Mass.—Sears v. Gilman, 199 Mass. 
384, 85 NE 466 (where the agreement 
was acted upon by the parties for 
upward of thirty years). 
Nebr.—Minick v. Reichenbach, 97 
Nebr. 629, 150 NW 1001; Stall v. 
Jones, 47 Nebr. 706, 66 NW 658. 
Pete Shaw v. Walbridge, 33 Oh. 


42. Wilson v. Carpenter, 62 Ind. 
495; Rice v. Rice, 4 Pick. (Mass.) 
349; Harrison v. Phillips Academy, 
12 Mass. 456; Shaw v. Walbridge, 33 


OnSite ate 

43. Scanlan v. Scanlan, 134 MII. 
630, 25 NE 652; West v. Reed, 55 
Ill. 242. 

44. Porter v. Millet, 9 Mass. 101. 


45. Odell v. Montross, 68 N. Y. 499 - 
[rev 6 Hun 155]; Conover v. Palmer, 
60 Mise. 241, 111 NYS 1074; Keller 
V.. Kirby, 34, Tex; Civ.” A.°404, 54735 
SW 82. See Howe v. Carpenter, 49 
Wis. 697, 6 NW 357 (holding, under 
a statute allowing treble damages to 
anyone who has paid or ‘‘delivered” 
any greater sum or value for money 
than that allowed by law, that a 
mortgagor who has. released his, 
property by parol to the mortgagee 
in payment of a usurious contract 
cannot recover treble damages, a de- 
livery of the legal title to the mort- 
aN being required under the stat- 
ute). ; 


s 
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that the transfer may not be effected by a parol 
agreement, title may be transferred to the mortgagee 
by a brief certification attached to the absolute 
deed to the effect that it is hereby delivered with- 
out conditions of any kind,*® but not by a mere re- 
ceipt signed by the mortgagor in full satisfaction 
for all claims as to the conveyance of the property.‘ 

[§ 866] 4. Rights and Liabilities of Parties 48— 
a. In General. A mortgagee purchasing the equity 
of redemption succeeds to the mortgagor’s title as 
it then stands,#® with the benefit of any collateral 
agreements not necessarily merged in the mort- 
gage,°° and subject to any easements or rights pre- 
viously granted by the mortgagor.®! The mortgagee 
will be entitled to possession,®? and if the mort- 
gagor retains the possession without a lease, he will 
hold it as a tenant at sufferance.®? Thereafter the 
mortgagee becomes responsible for insurance, taxes, 
and other expenses connected with the property,°# 
unless made the subject of special agreement to the 
contrary between the mortgagee and holder of the 
equity, which agreement is neither superseded by, nor 
merged in, the subsequent deed of the equity to the 
mortgagee,°> or unless the expenses are incident to 
the continuance of the mortgagor’s business on the 
premises.°° The rules as to the mortgagee’s rights 
under a conveyance of the equity to him are ap- 
plicable to a second mortgagee who purchases the 
equity at a sale under the first mortgage,*” but per- 


46. Brirnkerhoff v. Home Trust, 
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sons who have no interest in the mortgaged land 
have no right to raise the question of merger and 
extinguishment of the debt.°® 

[§ 867] b. Rights as to Junior Liens and Encum- 
brances. The acquisition of the equity of redemp- 
tion by a mortgagee does not defeat or discharge 
or otherwise affect intervening liens or encum- 
brances,°? nor will the rights of one owning an in- 
terest in the land who did not join in the conveyance 
to the mortgagee be affected thereby where the mort- 
gagee took title with notice of the outstanding in- 
terest.°° Nor will a conveyance of the equity of 
redemption defeat a subsequent attaching creditor 
of the grantor in the absence of evidence that the 
deed was recorded or that the attaching creditor 
had notice of its existence at the time of the at- 


‘tachment.®4 


Priorities. But on the other hand, the mortgagee 
does not, by taking a transfer ef the equity, lose his 
priority over. subsequent judgment or mortgage liens, 
if it is his intention and interest to keep his own 
security alive for that purpose,*? unless, in the deed 
which he receives, he expressly assumes the payment 
of other liens on the property, in which case his 
undertaking may be enforced by the other claim- 
ants.®? 

Interest, rents, and profits. A creditor who ac- 
quires the mortgage on his debtor’s land and who 
subsequently acquires the equity does not lose his 


by the latter on his own credit for | of his claims; but such sale will not 


ete, ,Bank; 111. Kans-1,, 205:-Pu779: 

47. Odell v. Montrose, 68 N. Y. 
499 [rev 6 Hun 155]. 

48. Of grantee of equity having 
only a part interest in the mortgage 
see supra § 865. 

49. Earmers’, etc., Bank v. Bron- 
son, 14 Mich. 361. See Ormsby v. 
Phillips, 4 Dana (Ky.) 232 (holding 
that a mortgagee who purchases an 
equity of redemption which has ex 
pired purchases nothing beyond what 
he already has, nor is there any right 
remaining in the mortgagor to be 
adjudicated; hence the court is with- 
out jurisdiction to render a decree 
on a bill in equity brought by the 
mortgagee to confirm his title). 

50. Decatur v. Walker, 137 Mass. 


141. 

Rothschild v. Bay City Lum- 
ber. Co... 1394-Ala. \b71,936,.S 13d (a 
sale of timber standing on the land); 
Archer v. Salinas, 93 Cal. 48, 28 P 
839, 16 LRA 145 (subject to a dedica- 
tion of part of land to the public); 
Triplett v. Parmlee, 16 Nebr. 649, 21 
NW 403 (a sale of buildings on the 
land); Scott v. Lewis, 40 Or. 37, 66 P 
299. 

[a] Bond for title-—A purchase- 
money mortgagee, who voluntarily 
releases the mortgage and takes a 
quitclaim deed to the mortgaged 
premises, knowing that the mort- 
gagor has executed a bond for title 
therefor, takes the property subject 
to the equity so created. Scott v. 
Lewis, 40 Or. 37, 66 P 299. 

52. See Plumer v. Robertson, 6 
Serge. & R. (Pa.) 179 (holding, how- 
ever, that a mortgagee’s possession 
under an unrecorded agreement by 
the mortgagor to convey the equity 


to him is not notice to the world 
that he claims absolute title). 

53. Johnson v. Prairie, 94 N. C. 
173. 

54. Merrifield v.- Baker, 9 Allen 
rs ae 29. 

Cook v. pecans, 32 App. Div. 

385° 53 NYS 12 

56. MeCahlen v. Hagan, 6 Rob. 
(La.) 359. 

{a] Operating cotton press.—If 


the mortgagee allows the mortgagor 
to retain possession and use of the 
mortgaged lands, and operate a cot- 
ton press on the premises, the former 
is not liable for expenses incurred 


such operation. McCauley v. Hagan, j 


GROD. Guan) 2359: 
57. Nova Scotia Cent. R. Co. v. 
Pattee Banking Co., 21 Can. S) C. 
58. Simpson v. Hall, 47 Conn. 417. 
[a] Release of equity under col- 


lateral mortgage.— Where a mort-, 
gagee assigned the mortgage to se- 
cure his note, and afterward mort- 
gaged his own land for further 
security, and then released _ the 
equity in the last-mentioned land to 
the party holding his note and the 
mortgages, the original mortgagor 
had no right to raise the question 
of the merger and extinguishment of 
the note. Simpson v. Hall, 47 Conn. 
417 


59. Ala. GRC v. Catchings, 


210 Ala. 392 S 303; Grace v. 

Montgomery, 209 Ala. 386, S6aaS 

430. 

a Baca v. Mulock, 5 Colo. 
6. 


Ill.— Powell v. Jeffries, 5 Ill. 387. 

Iowa.—Stimpson v. Pease, 53 Iowa 
572, 5 NW 760; Davis v. Rogers, 28 
Iowa 413. 

Ky.—Crow v. Tinsley, 6 Dana 402. 

Me.—Thompson v. Chandler, 7 Me. 


Shite 

Mo.—Wilson v. Vanstone, 112 Mo. 
315, 20 SW. 612: 

N. H.—Bennett v. Cutler, 44 N. H. 
69; Blake v. Williams, 36 N. H. 
39, 

S. C.—Navassa Guano Co. v. Rich- 


ardson, 26 S. C. 401, 2 SE 307. 
i, Gammage, 


55 
Tex. 365. © 

Wash.—Malm y. Griffith, 109 Wash. 
30, 186 P 647. 

Eng.—Garnett v. Armstrong, 2 C. 
& L. 458. 

{a] Junior mortgagee’s right to 
redeem.—A mortgagee who takes a 
quitclaim from the mortgagor jn sat- 
isfaction of the mortgage debt takes 
subject to the right of a holder of 
an unrecorded junior mortgage to 
redeem, although he took without 
notice of such mortgage. Malm y. 
Griffith, 109 Wash. 30, 186 P 647. 

[b] Bankruptcy sale.—It is com- 
petent for a court of bankruptcy to 
order and approve a sale and con- 
veyance of mortgaged property, by 
the assignee in bankruptcy, to the 
holder of the mortgage in discharge 


Faas either prior or subsequent 
liens, where the lienholders were not 
made parties to the proceeding. 
Simpson v. Pease, 53 Iowa 572, 5 
NW 760. See Ray v. Norseworthy, 
23 LWiall., .GUix..Si)) '12859 235.1. .ed: ie 
(holding that the mortgagee’s lien is 
not affected by a sale by the mort- 
gagor’s assignee in bankruptcy un- 
der order of court to a purchaser free 
of encumbrances, if he had no notice 
of the court’s purpose to make such 
order, and no opportunity to be 
heard). 

{c] Invalid junior lien.—Where 
plaintiff held a mortgage on a piece 
of land in payment of a valid debt 
owing to her by her husband, and 
the land was afterward given to her 
by her husband, she took the land 
free from a junior mortgage which 
she might have disregarded in en- 
forcing: her rights. Perret v. San- 
arens, 26 La. Ann. 593 

{d] Equity of redemption worth- 
less.—The mortgagee may show that 
his debt was equal to the value of 
the property, and therefore’ the 
equity of redemption worthless, so 
that his acquisition of the whole 
title can work no prejudice to the 
holders of junior liens. Yates v. 
Mead, 68 ‘Miss. 787, 10 S 75. 

60. Rothschild v. Bay City Lum- 
ber. Co.,, 139. Ala. 571, 36S 785. 

[a] Right of grantee of timber.— 
A grantee, under a duly recorded 
deed, of the trees standing on the 
mortgaged land is not prejudiced in 
his right to redeem from the mort- 
gage by the fact that the mortga- 
gee, subsequent to such deed, took 
a deed of the land from the mort- 
gagor. Rothschild v. Bay City Lum- 
ber Co., 139 Ala. 571, 36 S 785. 

61. Slocum v. Catlin, 22 Vt. 137. 


62. Fitts v. Davis, 42 Ill. 391; 
Yoder v. Robinson, 45 Okl. 165, 145 
P 775; Adams v. Angell, 5 Ch. D. 


634; Hayden v. Kirkpatrick, 34 Beay. 
645, 55 Reprint 784. 

Effect of other liens or encum- 
brances with respect to merger or 
nahi ere of debt see infra 

o 

63. Thurman vy. Stoddard, 63 Ala. 
336; Huebsch v. Scheel, 81 Ill. 281: 
Head vy. Thompson, 77 Iowa 268, 42 
NW 188; Brown v. Stead, 5 Sim. 535; 
9 EngCh 535, 58 Repri nt 439. 
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priority as assignee of the mortgage with respect 
to interest on the mortgage and rents from the land 
over the liens of other judgment creditors of the 
mortgagor,** nor is a mortgagee as_grantee of the 
mortgagor liable to account to a junior mortgagee 


for the rents and profits.® 


[§ 868] 5. Setting Aside Conveyance. 
ance of the equity of redemption by the mortgagor 
to the mortgagee is closely scrutinized by the court 
and is set aside if fraud or oppression is practiced 
in its procurement,®** or if it appears that there 
was no consideration for it or that the consideration 
given was grossly inadequate.*’ In such cases the 
conveyance is set aside at the instance of the mort- 
gagor,®® or his assignee in bankruptey,®® or at the 
suit of joint mortgagors, provided they both join in 
the application, although not at the instance of one 
only where the other opposes it,’° or on the applica- 


64. Owings v. Graham, 120 S. C. 
408, 113 SE 279. 
65. Anglo-Californian Bank Vv. 


Field, 154 Cal. 513, 98 P 267; Stoeckle 
v. Rosenheim, 11 Del. Ch. 30, 95 A 
300; Gault v. Equitable Trust Co., 
100° “Ky. 578, 38 "SW 1065, 18 KyL 


10388. 

66. U. S.—Peugh v. Davis, 96 
U. S. 332, 24 L. ed. 775; Alexander 
x Rodriguez. 412 Wally 323-20 %h. ed. 
406; Russell v. Southard, 12 How. 
139, 13. L. ed. 927; Morris v. Nixon, 
1 How. 118, 11 L. ed. 69; Lewis v. 
Wells, 85 Fed. 896; Oliver v. Cun- 
ningham, 7 Fed. 689. 

Ala.—Smith v. Thompson, 203 Ala. 
87, 82 S 101; Patterson v. Holmes, 
202 Ala. 115, 79 S 581 (sale of statu- 
tory right of redemption after fore- 
closure); Shaw v. Lacy, 199 Ala. 450, 
74 S$ 933; Compton -v. Collins, 190 
Ala. 499, 67 S 395; Pearsall v. Hyde, 
189 Ala. 86, 66 S 665; Thornton v. 
Pinckard, 157 Ala. 206, 
Noble v. Graham, 140 Ala. 
S 230; Goree v. Clements, 
337, 10 S 906; Peagler v. Stabler, 
91 Ala. 308, 9 S 157; Stoutz v. Rouse, 
84° eAday 3093 -4' 'S 5170; - Parmer  ‘v. 
Parmer, 74 Ala. 285; Thompson v. 
Lee, 31 Ala. 292; Lock vy. Palmer, 
26 Ala. 312; Adams v. McKenzie, 18 
Ala. 698; McKinstry v. Conly, 12 Ala. 
678. See Compton v. Collins, 190 
Ala. 499, 67 S 395 (holding that, in 
an accounting between the parties, a 
harge against the mortgagor should 


e disallowed on acount of the 
fiduciary relations between them). 
Cal.—Bradbury v. Davenport, 114 
Cali’ 593) 46.<P> 1062555.) AmSR 92); 
Phelan v. De Martin, 85 Cal. 365, 
24 P 725; Green v. Butler, 26 Cal. 
595; Collette v. Sarrasin, 69 Cal. A. 


114, 230 P 464. 

Dak.—Everett v. Buchanan, 2 Dak. 
249, 6 NW 439, 8 NW 81. 

Del.—Walker v. Farmers’ Bank, 13 
Del, 258, 10 A 94, 14 A 819. 

Fla.—Franklin v. Ayer, 22 Fla. 
654, 

Ill._—Jones v. Foster, 175 Ill. 459, 

NE 862; Scanlan v. Scanlan, 
Ill. 630, 25 NE 652; West v. Reed, 
55 Ill. 242; Brown v. Gaffney, 28 111. 
149; Wynkoop v. Cowing, 21 Ill. 570; 
Shultz v. McCarty, 193 Ill. A. 318. 

Iowa.—Harris v. Barnes City Sav. 
Bank, 194 Iowa 492, 188 NW 862; 
Fort v. Colby, 165 Iowa 95, 144 NW 
393. See Klingensmith v. Klingen- 
smith, 193 Iowa 350, 185 NW 75 
(holding that, where an owner of 
realty gave a quitclaim deed as se- 
curity and later gave to the same 
party a second quitclaim deed with- 
out other or further consideration, 
the equitable character of the first 
deed was not changed, the second 
deed operating also as a mortgage). 
Noha otek, v. Drye, 8 Dana 

0. 

Me.—Bither v. Packard, 115 Me. 
306, 98 A 929. 

Mda.—Baugher 32 


v. Merryman, 
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tion of the mortgagee, when he shows fraud or de- 
ceit practiced on him.’? 
relief on the ground of fraud or undue influence 
must be made promptly, and will be denied if un- 
reasonably delayed.” 


A mortgagor’s claim for 


Where such an application is 


granted, the mortgagee is remitted to his rights un- 


A convey- 


Md. 185; Hinkley v. Wheelwright, 29 
Md. 341; Dougherty v. McColgan, 6 
Gill & J. 275; Hicks _v. Hicks, 5 Gill 
& J. 75; Sheckell v. Hopkins, 2 Md. 
Ch. 89. 

Mass.—tTrull v. Skinner, 17 Pick. 
213; Harrison v. Phillips Academy, 
12 Mass. 456. 

Mich.—Clark y. Landon, 90 Mich. 


83, 51 NW 357; Butler v. Duncan, 
47 Mich. 94, 10 NW 128, 41 AmR 
711; Dorrill. v. Eaton, 35. Mich 302; 


Cornell v. Hall, 22 Mich. 377; Batty 
v. Snook, 5 Mich. 231. 

Minn.—De Lancey vy. Finegan, 86 
Minn. 255, 90 NW 387; Marshall v. 
Thompson, 39 Minn. 137, 39 NW 309; 
Niggeler v. Maurin, 34 Minn. 118, 24 
NW 369. 

Mont.—Bowen v. First State Bank, 
69) Mont.).2:2 3,922 1 Pathe ts 

N. J.—Wagner v. Phillips, 78 N. J. 


Hq. 338, 78 A 806; Johnston v. Mc- 
Kenna, 76) N. Jel Haq 217) 74 -A 22845 
Youle v. Richards, 1 N. J: Eq. +534, 


23 AmD 722. 
N. M.—McBride v. Campredon, 24 
an M. 323, 171 P 140, LRA1918D 
N. Y.—Odell v. Montross, 68 N. Y. 
499; Faulkner v. Cody, 45 Mise. 64, 


“91 NYS 6383; Remsen vy. Hay, 2 Edw. 


535. 

N. C.—Cole v. Boyd, 175 N. C. 555, 
95 SE 778; McLeod v. Bullard, 86 
N. C. 210; Chapman v. Mull, 42 N. C. 
292; Shelton v. Hampton, 28 N. C. 
216. See Pritchard v. Smith, 160 
IN. (Cit; 152-SEH: 803°. Gvalte*of land 
competent evidence to show fraud). 
ate v. Walbridge, 33 Oh. 

ee, 

Okl.—Wagg v. Herbert, 19 Okl. 525, 
921 P2500; [afte 205 (U2 'S)5546," 30° SCt 
218, 54 L. ed. 321). 


Or.—Caro v. Wollenberg, 68 Or. 
420, 136 P 866. 

S. ‘C—Hall viHall, 41-8. Cy) 168, 
19 SE 305, 44 AmSR 696. 


Tenn.—Rice v. Crump, 5 
A. 146. 

Vt.—Earle v. Blanchard, 85 Vt. 288, 
81 A 913; Hyndman y. Hyndman, 19 
Vt. 9, 46 Aim pe ai7ar, 

Wis.—Coates v. Marsden, 142 Wis. 
106, 124 NW 1057; Young v. Miner, 
141 Wis. 501, 124 NW 660; Moeller v. 
Moore, 80 Wis. 434, 50 NW 396. 

Eng.—Australasia Nat. Bank v. 
United Hand-in-Hand, ete, Co. 4 
App. Cas. 391; Ford v. Olden, L. R. 
38 Eq. 461; Knight v. Marjoribanks, 
2 Hall & T. 308, 47 Reprint 1700, 
Macn. & G. 10, 48 EngCh 7, 42 Re- 
ee 4; Webb v. Rorke, 2 Sch. & Lef. 


Man.—Winthrop v. Roberts, 17 
Man. 220, 6 WestLR 476. 
reed ie gate Set v. McLaurin, 11 Ont. 

“The courts recognize that the 
mortgagee occupies a position of ad- 
vantage, and the mortgagor usually 
occupies the position of one in a 
necessitous condition. And thus a 
court of equity scrutinizes such a 


Tenn. Civ. 


der the mortgage, which are not lost or impaired.7* 

Presumption and burden of proof. There is a con- 
flict of authority as to whether a presumption of _ 
fraud in the sale of the mortgaged property by | 
the mortgagor to the mortgagee arises out of the 
relationship of the parties, the view in some juris- 
dictions being that no such presumption exists and 
that the burden is on the mortgagor to prove the. 
fraud;7* in other jurisdictions, that the presump- 
tion exists and that the mortgagee has the burden of 
showing that there was no oppression or undue in- 
fluence,”* after the mortgagor has established a prima 


transaction, and will allow no undue 
advantage to be taken of the mort- 
gagor. The mortgagee will not be 
permitted to use his position to op- 
press, or to drive an unconscionable 
bargain, or to take any undue ad- 
vantage. His conduct must be ‘fair 
and frank.’’’ Patterson v. Holmés, 
20 2c Nao 20) No Sars be 


67. See supra § 864. 

68. See cases supra this sec- 
tion. 

69. Ford vy. Olden, L. R. 3 Eq 
461. 

70. Humphrey v. Norris, 7 SW 
888, 10 KyL 8. 

71. Hawkins Vv. British, ete., 
Mortg. Co., 84 Fed. 526, 28 "CCA 


484; Horton v. Handvil, 41 N. J. Eq. 
ae A 72; Roddy v.: Williams, 3 J. 
4 1 


& yA 

72. Goree v. Clements, 94 Ala. 
337, 10 S 906. 

73. Lebanon First Nat. Bank vy. 


Hssex, 84 Ind. 144; Chaffe v. Mor- 
gan, 30 La. Ann. 1307: 

74. De Martin v. Phelan, 115 Cal. — 
538, 47 P 356, 56 AmSR 115; Walker 
¥v. Farmers’ Bank, 13 Del. 258, 10 © 
A 94, 14 A 819; Coates v. Marsden, 
142°) Wis.” 106, “19259 124° NWP 105 te 
Melbourne Banking Corp. v. Broug- 
ham, 7 App. Cas 307; Knight v. Mar- 


joribanks, 2 Hall & T. 308, 47 Re- 
print 1700, 2 Macn. & G. 10, 48 Eng 
Ch 7, 42 Reprint 4. 


“This principle in no way inter- 
feres with the well-understood prin- 
ciples that such transactions will be 
closely scrutinized by the court, that 
it must appear that the considera- 
tion of the transfer was adequate 
and that no advantage was taken of 
the debtor’s necessities to drive a 
hard bargain, and that in doubtful 
cases the courts incline to hold that 
the mortgage relation still exists. 
pynch ‘v. Ryan, 232 Wis! 277. se 
NW 707, 112 NW 427. These are 
rules governing the quantum or 
weight of evidence rather than the 
burden of proof. He who charges 
fraud as the basis of a _ recovery 
must prove fraud. It will take little 
evidence, perhaps, to make a prima 
facie showing of fraud in such a , 
case.. The fact that the relation of 
debtor and creditor existed, and the 
fact that no part of. the debt was 
discharged, or that the consideration 
was not fairly adequate will call for 
complete and satisfactory explana- 
tion and proof on the part of the 
mortgagee; but this does not change 
the rule that the burden of proof 
is with the plaintiff, and that he 
should put in all his evidence tend- 
ing to show fraud, either direct or 
circumstantial, while making his 


case.” Coates v. Marsden, supra. 
75. Ala.—Webb. v. Globe Securi- 
ties Co., 203 . Alar” 226, (82°58 Sie, 


Shaw v. Lacy, 199 Ala. 450, 74 S 933. 
Ark.—Green vy. Gilbert, 169 Ark. 
537, 276 SW 8. 
Mont.—Gassert v. Strong, 38 Mont. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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facie case by evidence showing that the absolute 
conveyance which he seeks to set aside was executed 
in extinguishment of his equity in a mortgage that 
he had previously executed to the mortgagee,*® the 
rule in these jurisdictions not being extended, how- 
ever, to include a case where no allegation of fraud 
is made, the mortgagor’s contention being merely 
that the written deed was to be controlled by a 


‘parol agreement to reconvey.”? 
[§ 869] 


18, 98 P 497 [writ of error dism 215 


U. S. 583 mem, 30 SCt 403 mem, 54 
L. ed. 338 mem]. 

N. C.—Jones v. Williams, 176 
N. C. 245, 96 SE 1036; Cole v. Boyd, 
175 N. 55,195 SE 778; McLeod 
Se SCINE® Gy 210) sre Ne Cc. 

Or.—Caro v. Wollenberg, 68 Or. 
420, 186 P 866 

Ww. Va.—Liskey v. Snyder, 56 W. 
Va. 610, 49 SE 515. 

76. Green v. Gilbert, 169 Ark. 537, 
276 SW 8. 

177.) Chiltons-v..-Smith; <180'- NC. 
472, 105 SE 1. 


78. Persons entitled to raise ques- 
tion of merger and extinguishment 
see auLra § 866. 

U. S.—Hill v. Smith, 12 F. 
Cas. No. 6,499, 2 McLean 446. 

Ala.—Dennis v. McEntire Mercan- 
tile Co., 187 Ala. 314, 65 S : 

Ga.—Jackson vy. Tift, 15 Ga. 557. 

Tll.—Forthman v. Deters, 206 Ill. 
159, 69 NE 97, 99 AmSR 145; Ernst 
v. McChesney, 186 Ill. 617, 58 NE 
399; Coryell v. Klehm, 157 Ill. 462, 
41 NE 864; Lyman v. Gedney, 114 
Til, 388, 29 NE 282, 55 
Fowler v. Fay, 62 Ill. Lilly v. 
Palmer, 51 Ill. 331; Weiner v. Heintz, 
AG, ATG 25 9 

Ind.—Poulson v. Simmons, 126 Ind. 


227, 26 NE 152; Thomas v. Simmons. 
103.) And. 4 538, ..2> NE — 203, °3° NE 
381. 

Iowa.—Wilhelmi v. Leonard, 13 
Iowa 330. 

La.—Raymond v. Palmer, 47 La. 


Ann. 786, 17 S 312; Clarke v. Peak, 
15 La. Ann. 407. 

Me.—Marston v. Marston, 45 Me. 
412. 

Mass.—Pearson Bailey, 180 
Mass. 229, 62 NE 265; Harrison v. 
Phillips Academy, 12 Mass. 456. 

Mich.—Nelson v. Ferris, 30 Mich. 
497; Snyder v. Snyder, 6 Mich. 470; 
Graydon v. Church, 4 Mich. 646; 
Mason v. Payne, Walk. 459. z 

Mo.—Citizens’ Trust Co. v. Going, 


Vv. 


288 Mo. 505, 232 SW 996 [aff (A.) 
224 SW 1019]; Petrie v. Reynolds, 
219 SW ‘934. 


N. J.—Den v. Vanness, 10 N. J. L. 
102; Eldridge v. Eldridge, 14 N. J. 
Eq. 195. 

N. Y.—Lynch v. Pfeiffer, 110 N. Y. 
33, 17 NE 402 [aff 38 Hun 6031; 
Hull v. Cronk, 55 App. Div. 83, 67 


NYS 54 [app dism 166 N. Y. 606 
mem, 59 NE 1123 mem]; James v. 
Morey, 2 Cow. 246, 14 AmD 475. See 


In re Anderson, 211 N. Y. 136, 105 
NE 79 [rev 158 App. Div. 936, 143 
NYS 627] (merger of leasehold and 
mortgage on the leasehold estate in 
the fee); Sherow v. Livingston, 22 
App. Div. 530, 48 NYS 269 (effect 
of mortgagor’s purchase of a prior 
mortgage in giving priority to a sub- 
sequent mortgage still outstanding, 
-even though the latter was given 
merely to secure the contingent li- 
ability of a surety). 


Oh.—Jennings v. Wood, 20 Oh. 
261. 

a@.—In re Miller, 251 Pa. 201, 96 
A 473; Dull’s Est., 137 Pa. 116, 20 
A 419; Bender v. Siegel, 1 Lehigh 
ValLR. 62. 


S. C.—Bleckeley v. Branyan, 26 
S. C. 424, 2 SE 319; Taylor v. Stock- 
dales!14.S¥ Cy Wa '302! 

Tex.—York v. Robbins, 
A.) 255 SW 720. 


(Commn. 


6. Merger and Extinguishment 7*—a, In 
General. Ordinarily, the purchase or acquisition of 
the equity of redemption in mortgaged premises by 
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the mortgagee results in a merger of the two es- 
tates, vesting the mortgagee with the complete title, 
and putting an end to his rights or title under the 
But to constitute a merger, the two es- 
tates or interests must unite in the same person in 
the same right,®° and the estate acquired must be 
nothing less than the complete legal title in fee,*? 
unencumbered with conditions or restrictive agree- 


ments,’? and not liable to be defeated because of 


lig epee 8 V0 veturiburt,!) 3 "Vas 
5 

Wash.—Binford First State Bank 
v. Arneson, 109 Wash. 346, 186 P 


889; hase Nat. Bank v. Hastings, 20 
Wash. 33, LOD de) Ae 

Wis. Saclay v. Clark, 76 Wis. 306, 
45 NW 121; Crane v. Aultman-Taylor 
Co., 61 Wis. 110, 20 NW 673. 

Ont.—North of ques Mortg. Co. 
Vie Gell VAG. C. Os Dud 

See Drew v. Rust, P36 INS “Hi 835 
(holding that a holder of the mort- 
gage who takes a quitclaim deed 
of the equity from the mortgagor 
is estopped to set up the quitclaim 
against a purchaser of the equity 
at an execution sale on a judgment 
obtained by such holder on a credi- 
tor’s claim against the mortgagor 
which he had purchased); Cole v. 
Boyd, 175 N. C. 555, 95 SE 778 (where 
the mortgagee purchased only a. part 
of the mortgaged premises, the court 
held that he took it as additional 
security for the mortgage debt, the 
issue however being whether there 
was fraud or oppression in _ the 
transaction). 

“To constitute a merger, the high- 
est security must be taken in sat- 
isfaction of the contract debt and 
not ‘as collateral to it.”.,. York= wv. 


Rebbins, (Tex. Commn. A.) 255 SW 
720, 722. 
[a] Rule applied.—A mortgagee 


who has purchased the equity may 
maintain ejectment against the 
mortgagor. Den v. Vanness, 10 N. J. 
L. 102. 

80. U. S.—Oregon, etc., Trust Inv. 
Co. v. Shaw, 18 F. Cas. No. 10,556, 5 
Sawy. 336. 

Iowa.—Bennett Say. Bank v. Smith, 
171° towa .405,' 152 NW 717; Bush 
v. Herring, 113 Iowa 158, 84 NW 
1036; White v. Hampton, 13 Iowa 


200, 
Me are ka Vv. 74 Me. 
Md.—Felgner vy. Slingluff, 109 Md. 
AT4,( TEA OTS: 
Mass.—Butler v. Ives, 139 Mass. 
202, 29 NE 654. ; 
Mo.—Bassett v. O’Brien, 149 Mo. 
381, 51 SW 107; Rowse ve. Johnson, 


66 Mo. A. 57. 
N. H.—Lime Rock Nat. 


Cheney, 


Bank v. 


Mowry, 66 N. H. 598, 22 A °555, 13 
LRA 294. 
N. J.—Shreve v. Harvey, 74 N. J. 


Eq. 336, 70 A 671 

N. Y,—Curtis Vv. Moore, 152 N. Y. 
159, 46 NE 168, 57 AmSR 506; Purdy 
Vv. Huntington, 42 N. Y. 334, ‘1 AmR 
532; Campbell v. Vedder, 1 Abb. Dec. 


295, 3 Keyes 174; Miller v. Lind- 
sey, 19 Hun 207; Angel v. Boner, 
38 Barb. 425; Reed v. Latson, 15 
Barb. 9; In re McNulty, 168 NYS 
591. See Clift v. White, 12 N. Y. 
519 [rev 15 Barb. 70] (discussion 


as to whether a purchase of an 
equity of redemption in his own 
right by an executor holding the 
mortgage as a part of the testate’s 
estate constitutes a merger), 

N. C.—Stewart v. Munger, 174 N. 
Ci) 402, 793° SH. 927. 

S. Di—Rasmussen v. Stanfield, 206 
NW 475 (holding that the mortga- 
gee’s intention not to effect a merger 
was shown by his refusal to accept 
a deed of the equity to himself and 
his subsequent acceptance of a deed 
naming his wife as grantee). 

Vt.—Pratt v. Bennington Bank, 10 


fraud or undue influence,®* or on other grounds.** 
Furthermore, a merger will not be allowed where it 
would work injustice or violate well established prin- 


Vt. 293, 33 AmD 201. 

Wis.—Scott v. Webster, 44 Wis. 
185; Aiken v. Milwaukee, etc., R. Co., 
37 Wis. 469. 

Can.—Robinson v. Ford, 14 Dom 
LR 360, 25 WestLR 669, 5 WestWkly 
542 [varied 7 Sask. L. 448, 19 Dom 
LR 572, 31 WestLR 13, 7 WestWkly 
WW: la ky 

Ont.—MacDonald v. Bullivant, 10 
Ont. A. 582: 

[a] Assignment of notes.—Where 
a mortgagee assigned the secured 
notes and subsequently purchased 
the equity of redemption, there is no 


merger. Stewart v. Munger, 174 N. 
C4402; 93 SE 927: 

Transfer after assignment of mort- 
gage see infra § 881. 


Transfer of equity to wife of 
mortgagee see Husband and Wife 
§ 269 note 99. 

81. Walbridge v. Day, 31 Ill. 379, 
83 AmD 227; Chase v. Van Meter, 140 


Ind. 321, 39 NE 455 (incomplete 
equitable title); O’Brien v. Ger- 
bracht, 196 Iowa 990, 195 NW 731; 


Powers v.: Patten, 71 Me. 583 (lease 


for life). 
82 Gresham v. Ware, 79 Ala. 


192; Dubbels v. Thompson, 49 Mont. 


Doge Las) ee SOS be : 

83. U. S.—Pacific Impr. Co. v. 
Duson;) 2K. (2d) 2675 Palmer xv: 
Burnside, 18 F. Cas. No. 10,685, 1 
Woods 179. 

Ind.—Lebanon First Nat. Bank v. 
Essex, 84 Ind. 144. 


Mass.—Crosby v. Taylor, 15 Gray 
64, 77 AmD 3582. 

N. H.—Ladd v. Wiggin, 35 N. H. 
421, 69 AmD 551. 


N. Y.—-Jackson v. Roberts, 1 Wend. 
478. 

Oh.—Corwin vy. Collett, 16 Oh. St. 
289. 


Tex.—York v. 
A.) 255 SW 720. 

Wis.—Jones v. Jones, 64 Wis. 301, 
25 NW 218. 


Robbins, (Commn. 


Man.—Winthrop v. Roberts, 17 
Man. 220, 6 WestLR 476. 
[a] In fraud of creditors.— 


Where the conveyance of the equity 
to the mortgagee was in fraud of 
the mortgagor’s creditors, there is 
no merger. Lebanon First Nat. Bank 
v. Essex, 84 Ind. 144; York v. Rob- 


bins, (Tex. Commn. <A.) 255 SW 
720. 

84 U. S—Swift v. Kortrecht, 112 
Fed. 709, 50 CCA 429. 


Ill.— Belleville Sav. Bank y. Reis, 
136 Ill. 242, 26 NB 646. 


Iowa.—Shimer v. Hammond, 651 
eae: 401, 1 NW 656. 
IN eG? ‘513. 


Tex.—Tankersley v. Jackson, (Civ. 
A.) 187 SW 985. 

{a] Mortgage of equity.—Where 
the deed of the equity, although ab- 
solute in form, is itself a mortgage, 
there is no merger. Swift v. Kort- 
recht, 112 Fed. 709, 50 CCA 429. 

{[b] Subject to vendor’s lien.— 
Where a mortgagee takes a deed of 
the mortgaged land from the mort- 
gagor in satisfaction of the secured 
note and in ignorance of the exist- 
ence of a vendor’s lien upon the land 
made since the execution of the mort- 
gage, there is no merger, but the 
mortgage lien remains and is su- 
perior to the vendor’s lien, Tan- 
kersley v. Jackson, (Tex. Civ. A.) 187 
SW 985. 


. 
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ciples of equity ®° or the intention of the parties.** 
Statutes. A statute providing that the sale of any 
property on which there is a lien in the satisfaction 
of the claim secured thereby extinguishes the lien 
is merely declaratory of the old doctrine of merger 
and is subject to the same exceptions.** 
Merger, founded as it is on the 
intention of the parties, is a fact not disclosed by 
the record, and a purchaser whose title rests thereon 
must satisfy himself at his peril of its existence in 


Record notice. 


fiveUe. | 


[§ 870] b. Extinguishment of Right of Redemp- 
The conveyance of the mortgaged premises to 
the mortgagee if fairly and honestly made, where 
made in satisfaction or cancellation of the debt, ex- 
tinguishes all right or equity of redemption on the 
part of the mortgagor,*® and where the legal title is 
regarded as vested in the mortgagee by the mort- 
gage and default of the mortgagor, a conveyance 
taken by the mortgagee in lieu of a formal fore- 


tion. 


85. Ark.—Neff v. Elder, 84 Ark. 
277, 105 SW 260, 120 AmSR 67. 

Me.—Crosby v. Chase, 17 Me. 369. 

Mich.—Burt vy. Gamble, 98 Mich. 
402, 57 NW 261; Snyder v. Snyder, 
6 Mich, 470. 

Minn.—Schill v. Korthof, 147 Minn. 
443, 180 NW 703. 

N. Y¥.—Campbell v. Vedder, 1 Abb. 
Dec. 295, 3 Keyes 174. 

Vt.—Gleason vy. Carpenter, 74 Vt. 
399, 52 A 966. 

W. Va.—Sullivan v. Saunders, 66 
W. Va. 350, 66 SE 497, 42 LRANS 
1010, 19 AnnCas 480. 

“Tt would be a rule in conflict with 
every principle of justice to hold that 
by the union of two separate in- 
‘terests, each of which represented a 
full and valuable consideration, either 
should be destroyed, unless some 
duty lay on the holder inconsistent 


with the assertion of any such 
rights.” Snyder v. Snyder, 6 Mich. 
“470, 472. 

86. See infra § 872. 

87. Yoder v. Robinson, 45 Okl, 165, 
45 IP Vibe 

88. Oregon, etc., Trust Inv. Co. v. 
See 18 F. Cas. No. 10,556, 5 Sawy. 

8s9. U. S.—Dexter v. Harris, 7 F, 
Cas. No. 3,862, 2 Mason 531. 


Ala.—Ebersole vy. Alabama Home 
Bldg., etc., Assoc., 209 Ala. 438, 96 S 
245; Francis v. Sheats, 153 Ala. 468, 
45 S 241, 127 AmSR 61 (purchase at 
execution sale). 

Ida.—Shaner v. Rathdrum State 
Bank, 29 da. 576, clé6leP 90: 

, I1l.—Goodell v. Dewey, 100 Ill. 308; 
Roberts v. Fleming, 53 Ill. 196. See 
Hutchison v. Page, 246 Ill. 71, 92 NE 
571 (holding that an absolute deed 
given as security may, by parol agree- 
ment, be treated as an absolute deed, 
payment of the debt having been 
abandoned). 

Ky.—Scholl vy. Hopper, 134 Ky. 83, 
119 -SW 770: 


Me.—Greenlaw v. Eastport Sav. 
Bank, 106 Me. 205, 76 A 485. 
Md.—Sheckell v. Hopkins, 2 Md. 


Ch. 89. 

Mo.—Citizens’ Trust Co. v. Going, 
288 Mo. 505, 282 SW 996. See Mc- 
Gehee v. Garringer, 284 Mo. 465, 
224 SW 828 (surrender of written de- 
feasance to holder of absolute deed). 

Nebr.—Kirkendall v. Weatherley, 
77 Nebr. 421, 109 NW 757, 9 LRANS 
515 (deed of equity executed by mort- 
gagor and another executed under the 
authority of the court by the as- 
Signee for the benefit of his credi- 
tors). 

N. Y.—Farmers’ F. Ins., etc., Co. v. 
Edwards, 26 Wend. 541. 

N. C.—Lawrence v. Beck, 185 N. C. 
196, 116 SE 424; Shelton v. Hampton, 
28 N. C. 216. 

Oh,—Marshall v. Stewart, 17. Oh. 
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356. 
Tenn.—Wallen v, Huff, 5 Humphr. 
1 


171, 41. SW 482. 

See Coates vy. Marsden, 142 Wis. 
106, 124 NW 1057 (holding that the 
burden of proof was on the mortgagor 
to prove an alleged agreement by the 
mortgagee, at the time of the con- 
veyance of the equity to him, to pay 
over to the mortgagor any profits on 
resale over and above the amount 
credited to him at that time). 

90. Dennis v. McEntire Mercantile 
Co., 187 Ala. 314, 65 S 774. 

91. Acquisition of: 

Entire property by part owner of 

mortgage see infra § 879. 
eae mortgaged premises see infra 

92, Aila.—Dennis v, McEntire Mer- 
cantile Co., 187 Ala. 314, 65 S 774. 

Colo.—Weston v. Livezey, 45 Colo. 
142, 100 P 404. 

BS a v. Mason, 18 Conn. 

Ill.—lLilly v. Palmer, 51 Ill. 381. 
See Novak v. Kruse, 288 Ill. 368, 123 
NE 519 (holding that a purchaser 
from the mortgagee after the latter 
had taken a transfer of the property 
from the mortgagor in extinguish- 
ment of the debt was not entitled to 
be subrogated to the rights of the 
mortgagee under the mortgage in 
erder to Secure priority over other 
liens, there being no rights remaining 
to which he could be subrogated). 

Ind.—Shirk v. Whitten, 131 Ind. 
455, 31 NE 87. 

Iowa.—Fouche v. Delk, 83 Iowa 297, 
48 NW 1078; Massachusetts L. & T. 
aS v. Moulton, 81 Iowa 155, 46 NW 
978. 

-Minn.—Milnor v. Home Sav., ete., 
Assoc., 64 Minn. 500, 67 NW 346; Na- 
tional Inv. Co. v. Nordin, 50 Minn. 
666, 52 NW 899. 

Mo.—Citizens’ Trust Co. vy. Going, 
288 Mo. 505, 282 SW 996. 

N. Y.—Burnet v: Denniston, 5 
JohnsiiChy 35: i 

IN: D:—Miller yv. Wittle, 27 9N. 2D. 
612, 164 NW 19. 

Pa.—Cock vy. Bailey, 146 Pa. 328, 
23 A 370. See In re Miller, 251 Pa. 
201, 96 A 473 (holding that the pro- 
ceeds from the reconveyance of coal 
was to be treated as realty in the 
distribution of an estate where it was 
given to secure the satisfaction of the 
mortgagor’s indebtedness under a 
mortgage on real estate which had 
been given originally to the coal 
owner as security for payment of the 
coal). 
oer Oy. v. Ward, 82 Vt. 1, 71 A 

Wash.—Bond v. Marr, 98 Wash. 177, 
V6We P3327 

Wis.—Webb v. Meloy, 32 Wis. 319. 


ey 
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closure has been held to cut off the rights of a sub- 
sequent mortgagee.°° 

[§ 871] ¢. Extinguishment of Debt.®* The mort- 
gagee’s purchase of the equity of redemption re- 
sults in the extinguishment of the mortgage debt,%* 
or in a cancellation of the mortgagee’s claim under 
the mortgage,®* provided such extinguishment is in 
accord with the expressed or implied intention of 
the mortgagee,** the mortgagee’s intent being a ques- 
tion of fact for the jury.°? 
extinguished where the mortgagee secures no title 
to the land by his purchase,?® or where, at a public | 
sale, the mortgagee buys the property subject to 
mortgage for less than the mortgage debt.°* 

[§ 872] d. Intent of Mortgagee—(1) In General. 
The question of whether a conveyance of the equity 
to the mortgagee results in a merger of the mort- 
gage and fee is primarily one of the intention of 
the mortgagee.%® 
equity to prevent a merger and keep the mortgage 


But the debt is not 


The mortgagee has an election in 


Man.—Forrest v. Gibson, 6 Man. 


612. 
Ont.—Finlayson v. Mills, 11 Grant 


Tex.—Harris v. Masterson, 91 Tex.}| Ch. 218; Wooaruff v. Mills, 20 U. C. 
Q Bill 


Es ; . 

[a] Rule applied.—(1) A grantee 
of mortgaged land who has assumed . 
payment of the mortgage debt is not 
liable therefor to his grantor after 
the mortgagee has secured title by 
foreclosure and has taken possession 
thereunder, the taking possession op- 
erating as a purchase of the land in 
satisfaction of the debt. Perry v. 
Ward, 82) Vtil, 7L A721 (2) singare 
action upon a covenant in a mort- 
gage, a plea that plaintiff took the 
ecnveyance of the equity of redemp- 
tion from one to whom defendant had 
conveyed it is good in equity. For- 
rest v. Gibson, 6 Man. 612. 

93. Chrisman First Nat. Bank v. 
Watson, 277 Ill. 186, 115 NE 156; Brit- 
ish, etc., Loan, etc., Co. v. Williams, 
15 Ont.- 366. 

[a] Covenant to indemnify. 
Where the mortgagee takes a trans- 
fer of the equity from the mort- 
gagor’s grantee, charged with notice 
of the grantee’s covenant to indem- 
nify the mortgagor from all liability 
under the mortgage, there is a mer- 
ger. British, etc., Loan, etc., Co. v. 
Williams, 15 Ont. 366. 

[b] Rescission of contract for ex- 
change.—Where a contract for the 
exchange of property, one party tak- 
ing back a mortgage on his own prop- 
erty, is rescinded and the mortgagee 
takes a reconveyance of the mort- 
gaged property, there is a merger of 
both titles in. him. Chrisman First 


Nat. Bank v. Watson, 277 Ill. 186, | 
115 INED156. 

94. See infra § 872. 

95. Murphy v. Zingaro, 82 Pa. 
Super. 509. ; 

96. Hollister v. Dillon, 4 Oh. St. 


LOT 

[a] Void judicial sale-—Where the 
mortgagee recovers judgment on the 
mortgage note, levies on the mort- 
gaged premises, and takes a deed of 
the same in satisfaction, in ignorance 
of the fact that the mortgagor had 
previously conveyed the property to 
a third person, the debt is not thereby 
extinguished, as he gets no title to 
the land. Hollister v. Dillon, 4 Oh. 
Sts. 

Effect of defeasible title on merger 
See supra § 869. 


97. See infra -§ 1112. 

98. Ala.—Cullum v. Emanuel, 1 
Ala. 22, 34 AmD 757. ¢ 

Cal.—Crisman v. Lanterman, 149 


Cal. 647, 87 P 89, 117 AmSR 167. 
Colo.—Weston v. Livezey, 45 Colo. 
142, 100 PB 404. 
Conn.—Goodwin v. Keney, 47 Conn, 


486. 
Ga.—Pitts Banking Co. v. Fenn, 160 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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alive,®°® which he may do for his own protection 
as against other liens or encumbrances,' even though 
he does not indicate his intention for a long time 
after the conveyance of the equity to him and not 
until another is about to acquire from him an in- 
However, a mort- 
gagee’s expressed purpose against a merger will 
not operate to prevent it where it is restricted to 
a contingency which does not happen.® 


terest in one of the estates.? 
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is done without 


Question of fact. The question whether or not the 


Ga. 854, 129 SE 105 (admissibility of 
evidence to show intention); Ferris v. 
Van Ingen, 110 Ga. 102, 35 SH 347; 


Knowles v. Lawton, 18 Ga. 476, 63 
AmD 290. 

Ill—Security Title, ete, Co. v. 
Schlender, 190 Ill. 609, 60 NE 854; 
Farrand v. Long, 184 Ill. 100, 56 NE 
313; Robertson v. Wheeler, 162 Ill. 


566, 44 NE 870; Burton v. Perry, 146 
Ill. 71, 34 NE 60; Shippen vy. Whittier, 
117 Ill. 282, 7 NE 642; Goodell v. 
Dewey, 100 Tl. 308; ABtna L, Ins. Co. 
vetCorn,, 894 Tl, 170; Shaver v. Wil- 
liams, 87 Ill. 469; Dunphy v. Riddle, 
86 Ill. 22; Huebsch vy. Scheel, 81 Ill. 
281; Fowler v. Fay, 62 111.375; Ennor 
Vv. Thompson, 46 Ill. 214; Edgerton Vv. 
Young, 43 Ill. 464; Cole v. Beale, 89 
Ill. A. 426. 

In d.—MeCrory wv. Whittle: 136) Ind: 
86, 35 NE 836. 

Towa.—O’Brien v. Gerbracht, 196 
Iowa 990, 195 NW. 731; Rudolph Vv. 
Clay, 180 NW 667; McElhaney v. 
Shoemaker, 76 Iowa 416, 41 NW 58; 
Smith v. Swan, 69 Iowa 412, 29 NW 
402; Pike v. Gleason, 60 Iowa 150, 14 
NW 210; Fuller v. Lamar, 53 Iowa 
477, 5 NW 606; Shimer v. Hammond, 
51 Iowa 401, 1 NW 656; Lyon v. Mc- 
Ilvaine, 24 Iowa 9. 

Kan.—James v. Williams, 102 Kan. 
231, 169 P 1163; Shattuck vi Belknap 
Sav. Bank, 63 Kan. 443, 65 P 643. 

Ky.—Purdom vy. Broach, 210 Ky. 
161, 275 SW 365. 

Md.—Felgner v. Slingluff, 109 Md. 
474, 71 A 978; Polk v. Reynolds, 31 
Md. 106. 

Mass.—Aldrich v. Blake, 134 Mass. 
582; Tucker v. Crowley, 127 Mass. 
400. 

Mich.—Anderson v. Thompson, 225 
Mich. 155, 195 NW 689; Quick v. Ray- 
mond, .116" Mich, “15,0:74 7 NW: / 189; 
Tower v. Divine, 37 Mich. 443. See 
Ann Arbor Sav. Bank v. Webb, 56 
Mich. 377, 23 NW 51 (holding that a 
mortgage was not merged in the legal 
title, to the destruction of the lien 
of the assignor, a woman without 
counsel, who was induced to believe 
that the transfer would not have that 
effect). 

Minn. Meroe v. Sable, 44 Minn. 
417, 46 NW 8 

Ait oun oats v. 49 
‘Mont. 550, 143 P 986. 

Nebr.—Ames v. Miller, 65 Nebr. 204, 
91 NW 250; Wyatt- Bullard Lumber 
CoN: Bourke, 55 Nebr. 9, 75 NW 241, 

N. H.—Stantons v. Thompson, 49 
N. H. 272; Hutchins v. Carleton, 19 
N. H. 487. 

N. J.—Shreve v. Harvey, 74 N. J. 
Eq. 336, 70 A 671; Harron v. Du Bois, 
64 N. TZ Eq. 657, 54 A 857; Gore 
Brian; 1 (Chy)i35 1A 897; Lockard 
Joines, (Ch.) 23 A 1075; Andrus 
Vreeland, 29 N. J. Eq. 394; Clos 
Boppe, 23eNe de Ha 270: 

N. Y.—Hubbell Vv. Blakeslee, 71 N. 
Y. 63; Purdy v. Huntington, 42 N. Y. 
334, 1 AmR 532 [rev 46 Barb. 389]; 
Clift v. White, 12 N. Y. 519; Camp- 
bell v. Vedder, 1 Abb. Dec. 295, 3 
Keyes 174; Eagan v. Engeman, 125 
App. Div. 743, 110 NYS 366; Town- 
send v. Provident Realty Co., 110 
App. Div. 226, 96 NYS 1091; Clements 
v. Griswold, 46 Hun 3877, 11 NYSt 
ear Van’ Nest v. Latson, 19 Barb. 
60 


: Ni D.—May v. Cummings, 21 N. D. 
281, 130 NW 826. 
87> Oh: ‘St; 


Oh.—Senter v. Senter, 
Pa.—Continental Title, etc., Co. v. 


Thompson, 


444: 


377, 101. NE 272. 


Devlin, 209 Pa. 380, 58 A 843; Car- 
row v. Headley, 155 Pa. 96, 25 A 889; 
Bryars “Appr lle Basso a. Als 44e 
Pease v. Doane, 33 Pa. Super. 6; Sel- 
lers v..Montgomery, 2 Pa. Dist. 551; 
Pens: v. Shallcross, 10 Pa. Co. 


Ss. C—Owings v. Graham, 120 S.C.; 
408, 113 SE 279; Gainey v. "Anderson, 
is (eatshn Koa Sf 68 SB 888, 31 LRANS 
323; Glenn v. Rudd, 68 Siuzc; 102, 46 
SE 555, 102 AmSR 659. 

S. D.—Fruth v. Bolt, 39 S. D. 351, 
164 NW 105. f 

Tex.—Tankersley v. Jackson, (Civ. 
A.) 187 SW 985; C. M. Hapgood Shoe 
Co. v. Crockett First Nat. Bank, 23 
Tex. Civ. A. 506, 56 SW 995. 

Vt.—Belknap v. Dennison, 61 Vt. 
520, 17 A 738. 

Wash.—Woodhurst v. Cramer, 29 
Wash. 40, 69 P 501; Fitch v. Apple- 
gate, 24 Wash. 25; 64 P 147. 

Wis.—Gilchrist v. Foxen, 95 Wis. 
428, 70 NW 585; Scott v. Webster, 
44 Wis, 185. 

Eng.—Liquidation Estates Purchase 
Co. v. Willoughby, [1898] A. C. 32/1; 
Gifford v. Fitzhardinge, [1899] 2 Ch. 
32. { 

B. C.—In re Major, 5 B. C. 244. 

Ont.—Macdonald v. Bullivant, 10 
Ont. A. 582; Brown v. McLean, 18 
Ont. 533; Cameron -v, Gibson, 17 Ont. 
233; Rogers v. Brann, 6 OntWR 993; 
Hart v. McQueston, 22 Grant Ch. 133; 
Barker v. Eccles, 18 Grant Ch. 440; 
Finlayson v. Mills, 11 Grant Ch. 218; 
Heney v. Low, 9 Grant Ch. 265; North 
of Scotland Mortg. Co. v. German, 
31 U. C, C. BP. 349; Haar v. Henley, 
US BUC. Ba vos. 

“Merger is essentially a matter 
intention and where the intention 
merge does not exist the doctrine 
not operative.” Shreve v. Harvey, 
N. 7s. Ba. 336)" 349) 270) A671. 

“The prevailing rule, as announced 
by the majority of the state courts 
and by the United States Supreme 
Court, is that the question of merger 
is always one of intention, and, un- 
less an intention to merge clearly 
appears, no merger results from the 
acquirement by the holder of the 
senior mortgage of the interest of 
the mortgagor, and the senior mort- 
gage retains its priority as against 
all junior or intervening liens upon 
the mortgaged property;.and this is 
true, whether the interest of the 
mortgagor is the legal title to the 


land or the mere equity of redemp- 
tion. It is only when the fee and the 
lien center in the same person, with- 
out any intervening claims, liens or 
equities, that a merger of the title 
and the lien will take place.” Pur- 
dom v. Broach, 210 Ky. 161, 162, 275 
SW _ 365. 

“The principle... is that merger 
will not take place if opposed to the 
intention of the parties, affirmatively 
proved, or to be implied from the fact 
that merger would be opposed to the 
interest of the person in whom dif- 
ferent estates or interests became 


invested.” Owings v. Graham, 120 
S. C. 408, 448, 113 SE 279. 
99. Hamilton v. Rogers, 126 Ga. 


27, 54 SE 926; New Jersey Ins. Co. v. 
Meeker, 40 N. J. L. 18; Silliman v. 
Gammage, 55 Tex. 365; Tankersley v. 
Jackson, (Tex. Civ. A.) 187 SW 985. 
See New v. Smith, 94 Kan. 6, 145 P 
880, LRAI915F 771, AnnCasl1917B 
362 (holding that a purchaser of land 
with notice of fraud in a prior con- 
veyance who pays off existing mort- 
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parties intended that a merger of estates should take 
place is a question of fact,* not settled by a mere re- 
cording of the deed,®> even though the mortgage is 
marked thereon at the registry as merged where it 


the express request of the mort- 


gagee or his duly authorized agent.® 
Presumptions and burden of proof. The burden 

is upon the party alleging that a merger did not 

result,’ and the fact must be established by a pre- 


gages may defend against an action 
brought by the originai owner, both 
on grounds of title, and of being a 
mortgagee in possession, the defenses 
not being inconsistent, and that an 
election to defend on the ground of 
title will not preclude the other de- 
fense); Clift v. White, 12 N. Y. 519 
{rev 15 Barb. 70] (where the executor 
of the mortgagee purchased the tee 
in his individual capacity). 

{a] Mortgagee in possession.— 
Where a mortgagee in possession sets 
up a defense in an ejectment suit 
against her title under an assignment 
of the mortgage to her and makes no 
claim under a deed of the equity to 


her by the mortgagor, there is ‘no 
merger. Hamilton v. Rogers, 126 
Ga. 27, 54 SE 926. 

1. See infra § 875. 

2. Goodwin v. Keney, 47 Conn. 
486; Nagle v. Conard, 79 N. J. Eq. 


124, 81 A 841 [aff 80 N. J. Eq. 258, 
86 A 1103, and 80 N. J. Eq. 252, 87 A 
1119]; James v. Morey, 2 Cow. (N. Y.) 
246, 14 AmD 475. 

[a] Declaration in will.—A _ decla- 
ration of a testator in his will, de- 
vising his estate in remainder in trust 
and bequeathing a mortgage on the 
property, that it was not his intention 
that there should be any merger, pre- 
vents a merger, although the decla- 
ration was made several years after 
the conveyance of the equity of re- 
demption to the testator. Nagle v. 
Conard, 79 . J. Eq. 124, 81 A 841 
[aff 80 N. J. Eq. 258, 86 A 1103, and 
80 N. J. Eq. 252, 87 A 1119]. 

3. Coon v. Smith, 43 Misc. 112, 88 
NYS 261; Woodward v.-McCollum, 
16 N. D. 42, 111 NW 623. © 

[a] Absence of intervening liens. 
—Where an intention against a mer- 
ger is expressed by the parties to be 
for the sole purpose of protecting the 
mortgagee from intervening liens, 
and, at the time of the sale of the 
property by the mortgagee to a 
stranger, there were no intervening 
liens, there is held to be a merger. 
Woodward v. McCollum, 16 N. D. 42, 
111 NW 6238. 

4 lIowa.—Harris v. Barnes City 
Sav. Bank, 194 Iowa 492, 188 NW 862. 

N. C.—Washington Furniture Co. 
v. Potter, 188 N. C. 145, 124 SH 122. 


Pa.—Murphy Vv. Zingaro, 82 Pa. 
Super. 509. 

S. D.—Rasmussen v. Stanfield, 206 
NW 475. 

Tex.—York v. Robbins, (Commn. 
A.) 255 SW 720. 

See Mooney v. Miller, 119 Misc. 


134, 195 NYS 4387 (holding that the 
mortgagor’s surrender of the mort- 
gaged premises to her brother-in-law, 
who became assignee of the mort- 
gagee five days before entry of judg- 
ment of foreclosure, was not tanta- 
mount to an abandonment of prop- 
erty to him, but rather indicative of 
an intention to put the property in 
friendly hands, that ownership there- 
of might be retained). 

5. Chase v. Van Meter, 140 Ind. 
321, 39 NE 455. 

6. In re Major, 5 B. C. 244. 

7. Gainey v. Anderson, 87 S. C. 47, 
68 SE 888, 31 LRANS 323. 

[a] As against dower.—A mort- 
gagee takeS a conveyance of the 
mortgaged premises from the mort- 
gagor, the latter’s wife not signing 
the deed. The burden is on the 
mortgagee, making such allegation, 
to prove an intention on his part to 
keep the mortgage alive as against 
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ponderance of the evidence,’ although a presump- 
tion of an intention to keep the security alive may 
arise from the fact that it is for the interest of the 
grantee to do so to retain priority over other 


claims.® 


[§ 873] (2) Evidence as to Intent.'° 
tion of the mortgagee that a merger shall result may 
be shown by his conduct, as where, after acquiring 
the equity, he conveys ?? or leases the entire property 
to a stranger,1® or where he reconveys to the mort- 
gagor discharged of the mortgage,'* or when he pro- 
vides for the delivery of an absolute deed of land 
to a third person in escrow for delivery to the mort- 
failure to make certain 
specified payments, and the deed is subsequently de- 
livered on the mortgagor’s default.1® 
merger where there is an express stipulation to that 


gagee on the mortgagor’s 


the wife’s dower. Gainey v. Ander- 
son, 87 S. C. 47, 68 SE 888, 31 LRANS 
323. 

8. McKinnis v. Estes, 81 Iowa 
749, 46 NW 987; Wyatt-Bullard Lum- 
ber Co. v. Bourke, 55 Nebr. 9, 75 NW 


241. See James v. Morey, 2 Cow. 
(N. Y.) 246, 14 AmD 475 (holding 
that, notwithstanding a declaration 


by a mortgagee, who had purchased 
the equity of redemption, that he was 
the absolute owner and that he could 
give a perfect title, the other evi- 
dence made it evident that the mort- 
gagee did not consider the mortgage 


extinguished). 
9. See infra § 874. 
10. Estoppel against mortgagee 


see Estoppel § 33 


11. See cases infra notes 12-15. 
12. Cal.—Linforth v. Montgomery, 
195 Cal. 49, 231 P 735 (holding that 


evidence of a transfer of the prop- 
erty by the mortgagee to a stranger 


after the alleged merger is ad- 
missible). 

Nebr.—Ames vy. Miller, 65 Nebr. 204, 
91 NW 250. 

N. D.—Woodward v. McCollum, 16 
N. D. 42,,111 NW 623. 

Wash. —Summy v. Ramsey, 53 
Wash, 93, 101 P 506. 


Eng.—Swinfen v. Swinfen, 29 Beav. 
199, 54 Reprint 603; Grice v. Shaw, 


10 Hare 76, 44 EngCh 76, 68 Re- 
print 845. 

B. C.—Royal Bank v. McLeod, 27 
B.C. 876, 48° DomilR" 500, [1919] 13 
WestWkly 544. 

Ont.—British, etce., Loan, ete., Co. 
v. Williams, 15 Ont. 366. 

13. Cameron v. Gibson, 17 Ont. 
Zoot 

14. Senter v. Senter, 87 Oh. St. 377, 
101 NE 272. 

15. Weston v. Livezey, 45 Colo. 
142, 100 P 404. 

16. Ill.—/A#tna L. Ins. Co. v. Corn, 
89 Ill. 170. 


Ind.—Chase v. Van Meter, 140 Ind. 
321, 39 NE 455; Lagrange v. Greer- 
Wilkinson Lumber Co., 59 Ind. A. 488, 
108 NE 373. 

Ky.—Blessing v. Johnson, 164 Ky. 
647, 176 SW 17. 

La.—Clarke v. Peak, 15 La. Ann. 
407. 

Nebr.—Chappell v. Smith, 50 Nebr. 
116, 69 NW 748; Mathews v. Jones, 
47 Nebr. 616, 66 NW 622. 

N. Y.— Abbott va Curran, 19/8) Ney. 
665; Spencer v. Ayrault, 10 N. Y. 202; 
Binsse v. Paige, 1 Abb. Dec. 138, 1 
Keyes 87; Parker v. Loring, 10 NYSt 
354. See Eagan v. Engeman, 125 App. 
Div. 748, 110 NYS 366 (holding that 
a mortgagee who takes a conveyance 
of the mortgaged premises from the 
mortgagor subject to mortgage, and 
expressly stipulating against a mer- 
ger, cannot sue the mortgagor on his 
bond until he has first foreclosed 
against the land). 

Pa.—Moore vy. Harrisburg Bank, 8 
Watts 138. 

S. C.—Agnew v. Charlotte, etc., R. 
Co., 24 S. C. 18,.58 AmR 237. 
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effect ;1© or where 
deed as a subsisting lien to the mortgagee?” or in. 
a written agreement between the parties ;1® or where 
the mortgagee’s intention against a merger is to be 


ei 
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the mortgage is referred to in the 


implied from his conduct,!® as where he takes title 


The inten- 


There is no 


Eng.—Liquidation Estates eo eal 
Co. v. Willoughby, [1896] 1 Ch. 726. 

See Fuller v. Lamar, 53 Iowa 477, 
5 NW 606 (parol evidence admissible 
to show mistake in conveyance). 

17. Campbell v. Vedder, 1 Abb. 
Dec. (N. Y.) 295, 3 Keyes 174. 

18. Connecticut Inv. Co. v. Demick, 
105 Wash. 265, 177 P 676. 

19. Boardman v. Larrabee, 51 Conn. 
39; Security Title, etc., Co. v. Schlen- 
der, 190 Ill. 609, 60 NE 854; Cole v. 
Beale, 89 Ill. A. 426; AStna L. Ins. Co. 
Vv. Corn, SOPTIT LTO: ‘Graves v. Rogers, 

H. 452. 


59 N 

20. Rasmussen v. Stanfield, (S. D.) 
206 NW 475 (in name of the mort- 
gagee’s wife); Macdonald vy. Bulli- 
vant, 10 Ont. A. 582 (in name of the 
mortgagee’s wife). 
21. Wayne International Bldg., 
etc., Assoc. v. Beckner, 191 Ind. 664, 
134 NE 273. 
22. Ga.—Coleman, etc., Co. v. Rice, 
115 Ga, 510, 42 SH-5: 
Tll.— Burton v. Perry, 146 rie yale 
oF NE 60; Dumphy vy. Riddle, 86- Ill. 


TON aver econ v. Lamart, 46 Iowa 
Mich.—Gibbs v. Johnson, 104 Mich. 
120, 62 NW 145. 


Mont.—Dubbels v. Thompson, 49 
Mont, 550, 143 P 986. 
Nebr.—Peterborough Sav. Bank v. 
Pierce, 54 Nebr. 712, 75 NW 20. 

N. H.—Quimby v. Williams, 67 N. 
H. 489, 41 A 862, 68 AmSR 685. 

N. J.—Hoppock v. Ramsey, 28 N. 
Je HG 413. 


Tex.—York v. Robbins, (Commun. 
A.) 255 SW 720; Henningsmeyer v. 
First State Bank, (Civ. A.) 192 SW 


286. 

23. U. S.—Oregon, etc., Trust Inv. 
Co. v. Shaw, 18 F. Cas. No. 10,557, 
6 Sawy. 52. 

Feb agiey Tet Oak v. Keney, 47 Conn. 

6 ; 


Tll.—Cole v. Beale, 89 Ill. A. 426. 
Nebr.—Longfellow v. Barnard, 58 
Nebr. 612, 79 NW 255, 76 AmSR ‘117. 
oy H.—Graves v. Rogers, Boy Neve 
o4, 
N. Y.—Ewell v. Hubbard, 46 App. 
Div 383, 61 NYS 790; James v. Morey, 
2 Cow. 546, 14 AmD’ 475. 
Tex.—York v. Robbins, (Commn. 
ae SW 720 [rev (Civ. A.) 240 SW 
24. Roth v. Troutdale Land Co., 
83 Or. 500, 162 P 1069; York v. Rob- 
bins, (Tex. Commn. A.) 255 SW 720 
rev (Civ. A.) 240 SW 603]; Hennings- 
meyer v. First State Bank, (Tex. 
Civ. A.) 192 SW 286. 

25. Boardman v. 51 

oP NEY noo 


Conn, 39. 

26. Clift v. White, 
Reedy. atson, 15 Barbs iGNe Yeo 
Hatch v. Skelton, 20 Beav. 453, 52 
Reprint 678. 

27. U. S.—-In re Feeney Tool Co., 
300 Fed. 379. 

Ala.—Boatright v. Fennell, 213 Ala. 
10, 104 S 1; Ebersole v. "Alabama 
Home Bldg., ete., Assoc., 209 Ala. 438, 


Larrabee, 


in the name of-another,”° or where such other takes 
title to hold in trust for the mortgagee as security 
for whatever debt of the mortgagor remains un- 
paid;?+ or where the mortgagee does not cancel or 
surrender the evidences of the debt or release the 
mortgage, but on the contrary retains them;*? or 
where he assigns the mortgage ** or the mortgage 
notes,?* or releases the equity to another,” or con- 
veys or devises the premises expressly subject to the 
payment of the mortgage debt ;*° or where he takes a 
conveyance of the equity for other purposes than 
the extinguishment of the mortgage debt.” 


The 


96 S 245; Farrow v. Sturdivant Bank, 
184 Ala. 208, 63 S 973 (holding that, 
where the deed of the equity to the 
mortgagee in lieu of foreclosure does 
not fix a time to redeem, the law 
allows a reasonable time which the 
court fixes to correspond with the 
statutory limit); Stoutz v. Rouse, 84 
Ala. 309, 4 S 170 (holding that a sale 
of the equity to the mortgagee in lieu 
of foreclosure reduced the mort- 
gagor’s equity of redemption to a 
statutory right of redemption which 
must be exercised within the statu- 
tory limit). See Cunningham  y. 
House, 212 Ala. 557, 103 S 578 (re-- 
demption by grantee of mortgagor); 
Grace v. Montgomery, 207 Ala. 188, 
92 S 412 (holding that a deed cannat 
operate as a foreclosure when made 
to one who has only an interest in 
the mortgage as distinguished from 
its sole or entire ownership); Smith 
v. Thompson, 203 Ala. 87, 82 S 101 
(holding that, where the mortgage is 
supplemented by an absolute deed as 
additional security, the mortgagor in 
an action to cancel the deed need 
not ask as alternative relief for a 
right to redeem, as that right was 
inherent in the deed as it stood). 

Conn.—Lomas, etc., Co. v. Isacs, 101 
Conn. 614, 127 A 6. 

Tll—Huebsch v. Scheel, 81 Ill. 281. 

Mass.—O’Brien v. Hovey, 239 Mass. 
37, 181 NE 342, 

Mont.—Dubbels vy. 49 
Mont. 550, 143 P 986. 

N. D.—Sherwin v. American Loan, 
etc., Co., 42 N. D. 389, 173 NW 75s. 

Pa.—Mawhinney v. Shallcross, 10 
Pa. Co. 102. 

Tex.—Tankersley v. Jackson, (Civ. 
A.) 187 SW 985 (facts held to show 
that the conveyance was intended as 
in lieu of foreclosure, notwithstand- 
ing a recital in the deed that it was 
to cancel the mortgage). 

Wis.—Lynch v. Ryan, 132 Wis. 271, 
111 NW 707, 112 NW 427. 

Ont.—Jacksen  v. McCrimmon, 23 
OntWN 110 [app dism 22 OntWN 

18 Sask. L. 


285]. 

fask.—Ethier y. Nolle, 
213, [1924] 2 DomLR 322, [1924] 1 
West Wkly 11:33 

See Harris v. Barnes City Sav. 
Bank, 194 Iowa 492, 188 NW 862 
(holding a quitclaim deed from the 
mortgagor and a receipt for the 
mortgage debt not conclusive against 
the claim that the deed was in fact 
a mortgage); HBarle v. Blanchard, 85 
Vt. 288, 81 A 913 (holding that a 
decree establishing a conveyance of 
the equity to the mortgagee as itself 
a mortgage based on a fair balance 
of the evidence will be affirmed, the 
rule requiring more than a mere pre- 
ponderance of evidence to secure the 
reformation of a deed not applying 
in such case); McLean v. Wilkins, 14 
Can. S. C. 22 (holding that a convey- 
ance in lieu of foreclosure does not 
bar the grantor’s right to any profits 
made by the grantee out of a subse- 
quent sale of the equity of redemp- 


Thompson, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


4 §§ 873-874] 


mortgagee’s intention against a merger is confirmed, 
in some eases, by his correspondence,** or by the 


acts of the mortgagor.?® 


[§ 874] e. Interest of Mortgagee—(1) In General. 
A merger will not be held to result wherever a denial 
of a merger is necessary to protect the interests of 
the mortgagee,®° the presumption being, in the ab- 
_sence of proof to the contrary, that he intended what 


tion over and above the amount due 
on account of the mortgage debt). 

[a] In lieu of foreclosure.—Where 
the conveyance from the mortgagor 
to the mortgagee is made not for the 
purpose of extinguishing the mort- 
gage but to secure an extension of 
time for payment and to avoid the 
expense of foreclosure if payment 
was not made within the extension, 
there is no merger. Dubbels v. 
Thompson, 49 Mont, 550, 143 P 986. 

{b] Additional security.—W here 
the mortgagee took a transfer of the 
property from the mortgagor as ad- 
ditional security for the payment of 
the mortgage debt after a judgment 
and writ of execution» against the 
mortgagor’s interests had been ob- 
tained by a creditor of the mortgagor, 
there is no merger. Ethier v. Nolle, 
18 Sask. L. 213, [1924] 2 DomLR 322, 
[1924] 1 WestWkly 1133. 

{c] Supplementing earlier deed.— 
Where the conveyance by the mort- 
gagor to the assignee of the mort- 
gagee was made for the purpose of 
perfecting the description in an 
earlier deed which had been made in 
consideration of love and affection to 
the same person and before the mort- 
gage had been executed, there is no 
merger. Boatright v. Fennell, 213 
Ala. 1), 104 S 1. 

{d] Cancellation of prior deed.— 
Where the expressed intention of the 
parties to the quitclaim deed was a 
mutual cancellation of all writings 
and agreements between them es- 
pecially with reference to a deed 
which had been executed but not de- 
livered, there is no merger. Jackson 
v. McCrimmon, 23 OntWN 110 [app 
dism 22 OntWN 285]. 

[e] To protect mortgage lien.— 
(1) Where a purchase at tax sale is 
only to protect the mortgage lien and 
save the property, there iS no mer- 
Jackson v. Relf, 26 Fla. 465, 8 
Smith v. Perkins, (Kan. A.) 
; Smart v. Cottle, 10 Grant 
Ch. (Ont.) 59. (2) Redemption by a 
junior mortgagee from a sale under 
a senior mortgage for the protection 
of his own lien does not affect a 
merger of title which operates to ex- 
tinguish the debt to him in the ab- 
sence of proof of an intention that 
it should have such effect. In re 
Feeney Tool Co., 30 Fed. 379. 

{f] “Friendly foreclosure.”—A 
“friendly foreclosure” of a mortgage, 
not intended to affect the debt, but to 
place the legal title in the mortgagees 
as security for the debt originally se- 
cured, and other notes which the 
mortgagor had agreed should be se- 
cured, does not effect a merger. 
O’Brien v. Hovey, 239 Mass. 37, 131 
NE 342. 

{g] Transfer for security.— Where 
a first mortgage and a second mort- 
gage are released by the holders and 
a renewal mortgage is executed to 
the first mortgagee and the equity of 
redemption ig conveyed to the second 
mortgagee as security, there is no 
merger. Lomas, etc., Co. v. Isacs, 
101 Conn. 614, 127 A 6. 

28. Smith v. Roberts, 91 N. Y. 470 
{aff 62 HowPr 196]. 

29. Fruth v. Bolt, 39 S. D. 351, 164 
NW 105. 

[a] Reconveyance and sale,— 
Where the mortgagee after purchase 
of the equity reconveys the title with 
warranty to the mortgagor, and the 
mortgagor then conveys to another 
subject to the mortgage, there is no 
merger. Fruth v. Bolt, 39 S, D. 351, 
164 NW 105. 

30. U. S.—Factors, etc., Ins, Co. v. 
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would best accord with his interests.** 
ground a merger has been denied even where the 
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On this 


conveyance was admittedly made in satisfaction and 


cancellation of the indebtedness,?? or where the 
mortgagee took the conveyance under the mistaken 
belief that a merger would result but with no de- 
sire or agreement on his part to bring it about.°® 
On the other hand, a merger will not be prevented 


t.33 


Murphy, 111/U. S. 738, 4 SCt 679, 28! protection are contained in the mort- 


L. ed. 582; In re Feeney Tool Co., 300 
Fed. 379. 

Ala.—Boatright v. Fennell, 213 Ala. 
it aa S 1; Gresham v. Ware, 79 Ala. 

Conn.—Boar@man y. Larrabee, 51 
Conn. 39; Lockwood v. Sturdevant, 6 
Conn, 3738. 

Ill.—Farrand v. Long, 184 Ill. 100, 
56 NE 313; Coryell v. Klehm, 157 I11. 
462, 41 NE 864; Watson y. Gardner, 
119 TH. -312, 10 NH. 192; Lowman, v. 
Lowman, 118 Ill. 582, 9 NE 245 [aff 
19 Ill. A. 481]; International Bank v. 
Wilkshire, 108 Ill. 143; Worcester 


Nat. Bank v. Cheeney, 87 Ill. 602; 
Richardson v. Hockenhull, 85 Ill. 124; 
Moffett v. Farwell, 123 Ill. A. 528; 
Mann v. Mann, 49 Ill. A. 472. 
Ind.—Hanlon y. Doherty, 109 Ind. 
37, 9 NE 782. 
Iowa.—Rudolph v. Clay, 180 NW 


667; Gray v. Nelson, 77 Iowa 63, 41 
NW 566; Colby v. McOmber, 71 Iowa 
469, 32 NW 459; Waterloo First Nat. 
Bank v. Elmore, 52 Iowa 541, 3 NW 
eal Wickersham v, Reeves, 1 Iowa 


Ikan.—Manhattan State Bank v. 
Wamego State Bank, 103 Kan. 865, 
176 P 658; Ft. Scott Bldg., etc., Assoc. 
v. Palatine Ins. Co., 74 Kan. 272, 86 
P 142. 

Me.—Holden v. Pike, 24 Me. 427; 
Campbell v. Knights, 24 Me. ~ 332; 
Hatch v. Kimball, 14 Me. 9 

Mass.—Keith v. Wheeler, 
161, 34 NE 174. 

Mich.—Anderson v. Thompson, 225 
Mich. 155, 195 NW 689. 

Mo.—Hayden v. Lauffenburger, 157 
Mo. 88, 57 SW 721; Walker v. Good- 
sill, 54 Mo. A. 631, 

N. H.—Stantons v. Thompson, 49 
N. H. 272. 

N. J.—Van Wagenen v. Brown, 26 
N. J. L. 196; Johnson v. Dubel, (Ch.) 
3A. 7,05. 

N. Y.—Smith v. Smith, 1 NYS 835; 
Brockway v. Tayntor, 5 NYSt 73; 
re i v. Shelton, 11 Paige 


Oh.—Bell v. Tenny,, 29 Oh. St. 240; 
Hulshoft v. Bowman, 19 Oh. Cir. Ct. 
554, 10 Oh. Cir. Dec. 343. 

Or.—Roth vy. Troutdale Land Co., 
83 Or. 500, 162 P 1069; Watson v. 
Dundee Mortg., etc., Co., 12 Or. 474, 
8 P 548. 

Jat eeraBrediey: v. McKee, 36 Pa. Co. 

S. C.—Owings v. Graham, 120 S. C. 
408, 113 SE 279. 

Vt.—Walker v. Baxter, 26 Vt. 710 
(allowance of mortgage debt as a 
claim against the estate of the de- 
ceased mortgagor); Slocum v. Catlin, 
ga) Vi. 137; Marshall v. Wood, 5 Vt. 

SYR OAD v. Hammett, 34 Wis. 
512. 

Onit.—Macdonald v. Bullivant, 10 
Ont, A. 582; Pegg v. Hobson, 14 Ont. 
272; North of Scotland Mortg, Co. v. 
German, 310. C.-C. Bei 849 

See Shapard v. Mixon, 122 Ark. 530, 
184 SW 399 (where the consideration 
for the release of the mortgage was 
a lease on the same premises and 
where such lease was executed with- 
out authority, it was held that there 
was no merger and as the considera- 
tion failed, the mortgage as a valid 
lien still existed); Felgner v. Sling- 
luff, 109 Md. 474, 71 A 978 (holding 
that there is no merger where before 
the conveyance the mortgagee had 
assigned the mortgage.to another). 

[a] Warranty in mortgage.— 
Where the covenants of warranty on 
which the mortgagee relies for his 


‘159 Mass. 


gage deed, the mortgage will be kept 


alive. Lockwood v. Sturdevant, 6 
Conn, 373. 
[b] Redemption by junior mort- 


gagee from a sale under a _ senior 
nortgage, for the protection of his, 
own lien, does not affect a merger in 
the absence of proof to the contrary. 
In re Feeney Tool Co., 300 Fed. 3879. 

31. Conn.—Delaware, ete, Canal 
Co. v. Bonnell, 46 Conn. 9; Mallory v. 
Hitchcock, 29 Conn. 127. 

Ill.—Shippen v. Whittier, 117 Ill. 
282, 7 NIX 642; Meacham v. Steele, 93 
Ill. 135; Worcester Nat. Bank v. 
Cheeney, 87 Ill. 602; Dunphy v. Rid- 
dle, 86 Ill. 22; Edgerton v. Young, 43 
Ill. 464; Sprague v. Beamer, 45 Ill. A. 
Wee ; 

Iowa.—Rudolph v. Clay, 180 NW 
667; Patterson v. Mills, 69 Iowa 755, 
28 NW 53; Smith v. Swan, 69 Iowa 
412, 29 NW 402; Woodward v. Davis, 
53 Iowa 694, 6 NW 74. 

Me.—Freeman v. Paul, 3 Me. 260, 
14 AmD. 237. 

Nebr.—Oak Creek Vailey Bank v 
Helmer, 59 Nebr. 176, 80 NW 891. 

N. J.—Andrus v. Vreeland, 29 N. 
J. Eq. 394; Hinchman v. Emans, J 
N. J. Eq. 100. 

Or.—Watson v. Dundee Mortg., etc., 
Co.,, 12. Or! »4%4, 8 BP 548; Besser -v. 
Hawthorn, 3 Or. 129. 

; By ene ee v. Carpenter, 8 R. 

Ss. C—Owinegs v. Graham, 120 S.C. 
408, 1138 SE 279. 

Tex.—York v. Robbins, (Commn. 
A.) 255 SW 720. 

Ont.—Macdonald v. Bullivant, 10 
Ont. A. 582, 

32. Moffet v. Farwell, 222 Ill. 543, 
78 NE 925 [aff 123 Ill. A. 528]; James 
v. Williams, 102 Kan. 231, 169 P 1163; 
Elliott v. C. C. Slaughter Co., (Tex. 
Civ, A.) 236 SW 1114; Howard v. 
ao 71 Vt. 424, 45 A 1042, 76 AmSR 

[a] Intervening sale under execu- 
ticn.— Where the mortgagee took a 
conveyance from the mortgagor in 
satisfaction and cancellation of his 
indebtedness to him, with construc- 
tive but no actual notice of an in- 
tervening sale of the equity under 
execution against the mortgagor, and 
thereafter paid the taxes, he is en- 
titled as against the purchaser at the 
execution sale to the payment of the 
mortgage debt and taxes on redemp- 
tion by the latter. Elliott v. C. C. 
piauepier Co., (Tex. Civ. A.) 236 SW 

[b] Second mortgage.—Where the 
mortgagee takes a quitclaim deed of 
the property from the mortgagor in 
lieu of the mortgage and goes into 
possession under the deed, makes re- 
pairs, insures the property, rents it, 
collects the rents and pays the taxes 
in ignorance of a second mortgage 
which the mortgagor had placed on 
the property before it was deeded to 
him, there iS no merger and the prior 
mortgagee is entitled to payment of 
his debt and disbursements as against 
the second mortgagee. James v. 
Williams, 102 Kan. 231, 169 P 1163. 

[c] Deed in lieu of foreclosure.— 
A conveyance of the fee to extinguish 
the mortgage debt will not result in 
merger where the value of the land 
conveyed 1s less than the amount of 
the debt, the mortgagor is insolvent 
and the enly reason for taking the 
deed was to save the expense of fore- 
closure. Moffet v. Farwell, 222 Ill. 
543, 78 NE 925 [aff 123 Ill. A. 528). 

33. May v. Cummings, 21 N. D. 
281, 1830 NW 826. 
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where its prevention would result in fraud,*4 or in | 
a denial of the mortgagee’s rights under his pur- 
If there is no evidence of 
intention, and it appears to be a matter of entire 
indifference to the mortgagee whether there is a 
merger or not, then equity will follow the rule at 
law and a merger will be held to have taken place.*® 


chase of the equity.®® 


34. York v. Robbins, (Tex. Clv. 
A.) 240 SW 6038, 607. 
“Whatever may be the circum- 


stances, or between whatever parties. 
equity will never allow a merger to 
be prevented and a mortgage or other 
security be kept alive, if this result 
‘would aid in carrying a fraud or other 
unconscientious wrong into effect un- 
der the color of legal forms. Equity 
only interposes to prevent a merger 
in order thereby to work substantial 
justice.’ York v. Robbins, supra. 

[a] Liability to judgment.—hHven 
though the party in whom the mort- 
gage and the fee united did not intend 
a merger thereof, equity will not 
prevent a merger for the purpose of 
enabling the holder of the title to 
escape payment of a judgment 
against him by transferring the note 
Secured by the mortgage and the 
mortgage to another. York v. Rob- 
bins, (Tex. Civ. A.) 240 SW 603. 

35. Wells v. Pierce, 4 Abb. Dec. 
st Y.) 559, 3 Keyes 102, 33 HowPr 
421, 

{a] Mortgage title subject to 
equities.— An assignee of a mortgage 
subject to certain equities who-:later 
purchases the equity not subject 
thereto may claim a merger and rely 
on the title under his purchase of the 
equity. Wells v. Pierce, 4 Abb. Dec. 
ai Y.) 559, 3 Keyes 102, 33 HowPr 
421. 

36. Jarvis v. Frink, 14 Ill. 396; 
Campbell v. Carter, 14 Ill. 286; Free- 
man v. Paul, 3 Me. 260, 14 AmD 237. 

37. - “ 
300 Fed. 379; Barnes v. Cady, 232 Fed. 
318, 146 CCA 366. See U. S. v. Sto- 
well, 133 U. S. 1, 10 SCt 244, 33 L. ed. 
555 (prevention of forfeiture for vio- 
lation of revenue law). 

Ark.—Cowling v. Britt, 114 Ark. 
175, 169 SW 783; Cohn vy. Hoffman, 45 
Ark, 376. 

Cal.—Darrough vy. Herbert Kraft 
ComeBankie l 25 8Calwt272." Ole te) 9 Sac, 
Hines v. Ward, 121 Cal. 115, 58 P 427; 
DAVIS. Ve Randall, Te Calle. 843) .P 
906; Tolman v. Smith, 85 Cal. 288, 24 
P 743; Scrivner v. Dietz, 84 Cal. 295, 
24 P 171; Matzen v. Schaeffer, 65 Cal. 

s ey See 92 Brooks: vy Rice, '56- Calk 
428. 

Conn.—Delaware, etc., Canal Co. v. 
Bonnell, 46 Conn. 9; Baldwin v. Nor- 
ton, 2 Conn, 161; Hoyt v. Dimon, 5 
Day 479. 

Fla.—McMahon v. Russell, 17 Fia. 

£19) TT: 


698. 

Ill.—Watson vy. Gardner, 
312, 10 NE 192; Lowman v. Lowman, 
118 Ill. 582, 9 NE 245; Rogers v. Her- 
ron, 92 Ill. 583; Worcester Nat. Bank 
v. Cheeney, 87 Ill. 602; Shaver v. 
Williams, 87 Ill. 469; Richardson v. 
Hockenhull, 85 Ill, 124; Fowler v. 
Fay, 62 Ill. 375; Edgerton v. Young, 
43 Ill. 464; Fitts v. Davis, 42 Ill. 391. 

Ind.—Swatts v. Bowen, 141 Ind. 
322, 40 NE 1057; Coburn v. Stephens, 
137 Ind. 683, 36 NE 132, 45 AmSR 
218; Jewett v. Tomlinson, 137 Ind. 
326, 36 NE 1106; Myers v. O’Neal, 130 
ids: 7.05 s0P NE 5105 anion» Ww. 
Doherty, 109 Ind. 37, 9 NE 782. 

Iowa.—Kilmer v. Hannifan, 113 
Iowa 281, 85 NW 16; Bush v. Herring, 
113 Iowa 158, 84 NW 10386; Gray v. 
Nelson, 77 Lowa 63, 41 NW 566; Smith 
v. Swan, 69 Iowa 412, 29 NW 402; 
Spurgin v. Adamson, 62 Iowa 661, 18 
NW 293; Pike v. Gleason, 60 Iowa 150, 
14 NW 210; Woodward v. Davis, 53 
Iowa 694, 6 NW 74; Stimpson v. 
Pease, 53 Iowa 572, 5 NW 760; Fuller 
v. Lamar, 53 Iowa 477, 5 NW 606; 
Linscott v. Lamart, 46 Iowa 312; 
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Lyon vy. McIlvaine, 24 Iowa 9; Rankin 
v. Wilsey, 17 Iowa 468; Wickersham 
v. Reeves, 1 Iowa 413. Contra Bying- 
ton v. Fountain, 61 Iowa 512, 14 NW 
220, 16 NW 534. 

Ky.—Purdom vy. Broach, 210 Ky. 
161, 275 SW 365. 

La.—Millaudon v. Allard, 2 La. 547. 

Me.—Pool v. Hathaway, 22 Me. 85; 
Hatch v. Kimball, 16 Me. 146; Thomp- 
son v. Chandler, 7 Me. 377; Carll v. 
Butman, 7 Me. 102; Freeman vy. Paul, 


8 Me. 260, 14 AmD 237. 
Mass.—Keith v. Wheeler, 159 Mass. 


161, 34. NE 174; 'Ryer v. Gass, 130 
Mass. 227; Tucker v. Crowley, 127 
Mass. 400; Wadsworth v. Williams, 
LOOMIMassiwl2 Gee Prttst ive Aldrich wie 


Allen 39; Strong v. Converse, 8 Allen 
557, 85 AmD !) 732; New England 
Jewelry COs, ve Merriam, 2 Allen 390; 
Evans v. Kimball, 1 Allen 240; Savage 
VY. Hall, 9-12: "Gray 863% ).Grover sv; 
Thatcher, 4 Gray 526; Wyman vyv. 
Hooper, 2 Gray 141; Loud v. Lane, 8 
Metce. 517; Hunt v. Hunt, 14 Pick. 
374, 25 AmD 400; Gibson v. Crehore, 
3ePick. 7475: 

Mich.—Gibbs v. Johnson, 104 Mich. 
120, 62 NW 145; Cook v. Foster, 96 
Mich. 610, 55 NW 1019; Dickerson v. 
Uhl, 71 Mich. 398, 39 NW 472; Tower 
v. Divine, 37 Mich. 448; Newton v. 
Sly, 15 Mich. 391; Cooper v. Bigly, 
13 Mich, 463; Snyder v. Snyder, 6 
piel. 470; Dutton v. Ives, 5 Mich. 
515. 


Minn.—Schill v. Korthof, 147 Minn. 
443, 180 NW 703; Davis v. Pierce, 10 
Minn. 376. 

Mo.—Hayden v. Lauffenburger, 157 
Mo. 88, 57 SW 721, 723; Seiberling v. 
Tipton, 113 Mo. 373, 21 SW 4; Wilson 
v. Vanstone, 112 Mo. 315, 20 SW 612; 
Collins v. Stocking, 98 Mo, 290, 11 SW 
750; Walker v. Goodsill, 54 Mo. A. 
621. See Wead v. Gray, 78 Mo. 59 
{rev 8 Mo, A. 515] (holding that the 
rule that an intervening lien prevents 
a merger has no application when the 
transferor of a part of the mortgage 
notes to the owner of the equity of 
redemption did not have the legal 
title to the land). 

Nebr.—Topliff v. Richardson, 76 
Nebr. 114, 107 NW 114; Oak Creek 
Valley Bank v. Helmer, 59 Nebr. 176, 
Srapace 891; Miller v. Finn, 1 Nebr. 
54. 

Nev.—Grellet v. Heilshorn, 
526. 


4 Nev. 


N. H.—Green v. Currier, 63 N. H. 
563, 3 A 428; Fellows v. Dow, 58 N. 
H. O1; Stantons v. Thompson, 49 N. 
H. 272; Hinds v. Ballou, 44 N. H. 619; 
Bell v. Woodward, 34 N. H. 90. 


N. J.—Mulford v. Peterson, 35 N. J. 
L, 127; Denzler v. O’Keefe, 34 N. J. 
Hig. 861; Young v. Hill) 38) N. J; a: 


429; Hoppock v. Ramsey, 28 N. J. Eq. 
413; Parker v. Child, 25 N. J. Hq. 41. 
N. Y.—Sheldon v. Edwards, 35 N. 
Y. 279; Brown v. Blydenburgh, 7 N. 
Y, 141,579 AmD. 5063. De Lisle: sv. 
Herbs, 25 Hun 485; Sahler v. Signer, 
44 Barb. 606; Casey v. Buttolph, 12 
Barb. 637; Levin v. Gates, 71 Misc. 
234, 128 NYS 746; Brendt v. Brendt, 
25 Misc. 359, 58 NYS 1026; Gillett v. 
Campbell, 1 Den. 520; Vanderkemp v. 
Shelton, 11 Paige 28; Skeel v. Spraker, 
8 Paige 182; Millspaugh v. McBride, 
7 Paige 509, 34 AmD 360; Russell v. 
Austin, 1 Paige 192; King v. Mc- 
Vicker, 3 Sandf. Ch, 192. 
N. C.—Washington Furniture Co, v. 
Potter, 183 "Nv (C;) 145, 124" Sm 122) 
Oh.—Bell v. Tenny, 29 Oh. St. 240; 
Hulshoff v. Bowman, 19 Oh. Cir. Ct. 
554, 10 Oh. Cir. Dec. 343. 
Okl.—Yoder v. Robinson, 45 Okl. 
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[§ 875] (2) Intervening Liens or Encumbrances. 
Where necessary to enable the mortgagee to defend 
his rights under his mortgage against intervening 
liens of third persons, a merger will not be held to 
have resulted if his intention to that effect is shown, 
or if there is nothing to rebut the presumption 
that his intention corresponded with his interest ;** 


NGS, LAO ean coe 

Or. —Katz v. Openeiaiat 48 Or. 352, 
85 P 617, 120 AmSR 821. 

Pa.—Cox v. Ledward, 124 Pa. 435, 
16 A 826; Abbott v. Kasson, 72 Pa. 
183; Hatz’s App., 40 Pa. 209; Duncan 
vi Drury, 9) Pa..(332, 49 AmD 5653 
Pease v. Doane, 33 Pa. Super. 6. 

R. I.—Duffy v. MeGuiness, 13 R. I. 
595. 

Tenn.—Irvine v. Shrum, 
259, 36 SW 1089. 

Tex. —Silliman v. Gammage, 55 Tex. 
365; Elliott v. C. C. Slaughter Co., 
(Civ. A.) 236 SW 1114;. West v. Mc- 
Celvey Loan, ete., Co., (Civ. A.) 229 
SW 913. 

Vt.—Gleason v. Carpenter, 74 Vt. 
399, 52 A 966; Howard v. Clark, 71 
Vt: 424, 45 A 1042, 76  AmSRe 4825 
Belknap v. Dennison, 61 Vt. 520, 17 
A 738; Wheeler v. Willard, 44 Vt. 
640; Walker v. King, 44 Vt. 601; War- 
ren v. Warren, 30 Vt. 530; Bullard v. 
Leach, 27 Vt. 491; Pope v. Henry, 24 
Vt. 560; Slocum v. Catlin, 22 Vt. 137; 
Myers v. Brownell, 1 D. Chipm, 448. 


97 Tenn. 


Wash.—Hitcheock vy. Nixon, 16 
Wash. 281, 47 P 412. 
W. Va.—Sullivan v. Saunders, 66 


W. Va. 350, 66 SE 497, 42 LRANS 
1010, 19 AnnCas 480. 

Wis.—Scott v. Webster, 44 Wis. 
185; Webb v. Meloy, 32 Wis. 319. 

Eng.—Adams v. Angell, 5 Ch. D. 
634; Hatch v. Skelton, 20 Beav. 453, 
52 Reprint 678; Richards v. Richards, 
Johns. 754, 70 Reprint 623; Forbes 
v. Moffatt, 18 Ves. Jr. 394, 34 Reprint © 
362, 17 ERC 380; Clarendon v. Bar- 
ham, 1 Y. & Coll. 688, 20 HEngCh 
688, 62 Reprint 1073. 

Ont.—Weaver  v. Vandusen, 27 
Grant Ch. 477; Beaty v. Gooderham, 
13 Grant Ch. 317; Elliot v. Jayne, 11 
Grant Ch. 412; Heney v. Low, 9 Grant 
Ch.1265. 

[a] “The rule is based upon the 
presumption, as a matter of law, that 
the prior lien holder must have in- 
tended to keep his lien alive when it 
is essential to his security against 
an intervening lien or title, and on 
the further ground that, strictly 
speaking, the doctrine of merger 
springs from the fact that when the 
entire equitable and legal estates are 
united in the same person there can 
be no occasion to keep them distinet, 
since it would be of no use to tne 
owner to keep up a charge upon an 
estate of which he was seized in fee 
simple; but if there is an outstanding, 
intervening lien or title, the founda- 
tion for the merger does not exist 
and none will be declared.’”’ Purdom 
vere te 210 Ky. 161, 163, 275 SW 

[b] Mechanic’s lien.—Where a 
mortgagor conveys the premises by 
quitclaim deed to the mortgagee in 
satisfaction of the mortgage debt, 
the lien of the mortgage is not 
merged in the fee so as to let in the 


‘mechanic's lien for material furnished 


under a contract made after the mort- 
gage was recorded. Coburn v. Ste- 


phens, 137 Ind. 683, 36 NE 132, 45 
AmSR 218. 
[ce] In South Carolina (1) the rule 


under the earlier decisions is that a 
mortgage will be extinguished by a 
conveyance of the equity to the mort- 
gagee, (Devereux’ v. Tati 1 200Se. 
555; Trimmier v. Vise, 17S. C. 499, 
43 AmR 624; McLure V. Wheeler, 27 
S: 6s" Hig. 343; Schnell v. Schroder, 
CIS MOA Xe 334); (2) unless there is 
an express covenant in the deed of 
sonveyince to the contrary (Agnew 
Vv. Renwiek, 27° S: GC. 562) 45 Shea228¢ 
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and so if he was ignorant of the existence of such 
intervening liens or encumbrances a merger will be 
prevented.** A merger, however, has been held to 
result where the conveyance to the mortgagee re- 
sults in a. satisfaction of the mortgage debt and 
cancellation of the mortgage and the evidence clearly 
shows that to be the mortgagee’s intention and that 
he knew at the time of the intervening judgments.*? 
And where, by the terms of the conveyance, the 
mortgagee assumes the payment of the intervening 
liens, there is a merger of the mortgagee’s interest 
in the ne dines after the conveyance of the equity 
to the mortgagee, he sells the property at private 
sale to another for a sum sufficient to pay off all 
encumbrances in full, together with the price paid 
for the equity of redemption, the mortgagee’s claim 
is satisfied and the intervening encumbrancer is then 
entitled to payment out of the balance of the pro- 
ceeds of the sale.*4 

Under the civil law, when the mortgagee purchases 
the property from the mortgagor and becomes the 
owner of it, his mortgage becomes destroyed by con- 
fusion,*? unless he failed to receive, by virtue of the 
conveyance to him, a perfect unencumbered title.** 

[§ 876] f. Nature and Sufficiency of Transfer. 
Bleckeley v. Branyan, 26 S. C. 424, | 566. 
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A merger of estates may be effected by the mort- 
gagee’s acquisition of the title by a deed in fee from 
the mortgagor, executed and delivered,** or placed 
in escrow for future delivery,*® or by purchase at 
an execution *° or foreclosure sale.*7 Merger may 
result from buying in the outstanding interests of 
joint owners or heirs of the mortgagor,** or by pur- 
chase of the mortgagor’s interest at a public sale 
by the mortgagor’s administrator *® or his assignee 
in bankruptey or insolveney,®°® or at a sale other- 
wise judicially ordered,®! unless such merger would 
be prejudicial to the interests of the mortgagee and 
contrary to his presumed intentions.®? There is some 


conflict of authority as to whether a mortgagee may - 


become a purchaser at a tax sale with the same 
effect, as against the mortgagor and other mort- 
gagees, as if he were a stranger to the estate.°? 
Sufficiency of transfer. A formal conveyance of 
the title is not necessary to effect a merger, an 
acceptance of the land from the mortgagor in satis- 
faction of the mortgage debt and his release there- 
from,°®* which itself need not be in writing,®® or an 
agreement and conduct thereunder constituting am 
estoppel of the mortgagor,°° being sufficient. There 
is no merger when the mortgagee acquired posses- 
debt). 


2 SE 319; Navassa Guano Co. v. Rich- S. C.—McLure v. Wheeler, 27 S. C. 50. Murphy v. Factors’, etc., Ins. 
ardson, 26 S. C. 401, 2 SE 307; Agnew] Eq. 343; Schnell v. Schroder, 8 S. C.]Co., 38 La. Ann. 454; Hast Saginaw 
v. Charlotte, etc, R. Co, 24 8S. C.| Hq. 334 Sav. Bank v. Grant, 41 Mich. 101, 2 
18, 58 AmR 237). (3) The later cases N. B.—McPhelim vy. Weldon, 10 N.| NW 1; Hurst v. Hurst, 95 Or. 563, 
support the rule of the text, over-|B. 358. 188 P 182. See Clark v. Jackson, 64 
ruling in effect the earlier decisions. Ont.—Woodruff v. Mills, 20 U. C.| N. H. 388, 11 A 59 (holding that the 
Kennedy v. Roundtree, 63 S. C. 395,/Q. B. 51 purchase of the equity by the mort- 
41 SE 477; Lipscomb v. Goode, 57 See Threlkeld v. Walker, 141 Ky.| gagee at an auction sale by the mort- 
S, C1182) 35 SE: 493, 737, 133 SW 772 (holding that a]|gagor’s assignee in insolvency at a 

33. Cal.—Rumpp v. Gerkens, 59 mortgagee taking an assignment of}|Sum much less than the amount of 


Cal. 496. 

Ind.—Troost v. Davis, 31 Ind. 34. 

Iowa.—Gray v. Nelson, 77 Iowa 638, 
41 NW 566. 

Kan.—James v. Williams, 102 Kan. 
Bele to ded LLCS: 

Tex.—Tankersley v. Jackson, (Civ. 
A.) 187 SW 985. 

Vt.—Howard v. Clark, 71 Vt. 424, 
45 A 1042, 76 AmSR 782. 

See Hodge v. Dunlop, 49 N. D. 125, 
190 NW 551 (cancellation of release 
of mortgage on failure of considera- 
tion therefor). 

39. Beacham v. Gurney, 91 Iowa 
621, 60 NW 187; Emmons v. Crooks, 
1 Grant Ch. (Ont.) 159. 

40. Baily v. Eakes, 168 Ark. 872, 
271 SW 978; Kneeland v. Moore, 138 
Mass. 198; Bolln v. La Prele Live 
Stock Co., 27 Wyo. 335, 196 P 748. 

[a] Lease.—Where the mortgagee 
accepts a deed from the mortgagor 
with knowledge that the mortgagor 
had already leased the property to 
another and had accepted a payment 
of the rent in advance, there is a 
merger, and the mortgagee takes sub- 
ject to the lease. Baily v. Eakes, 168 
Ark. 872, 271 SW 978. 

41. Webb v. Meloy, 32 Wis. 319. 

Distribution of proceeds of fore- 
closure sale see XXIII in 42 C. J. 

42. Moreno v. Martinez, 7 Porto 


Heo ban 
gh v. Sample, 123 La. 791, 
49 3s 526, "Fo LRANS 834. 

44. Dennis v. McEntire Mercantile 
Co., 187 Ala. 314, 65 S 774; Bond v. 
Marr, 98 Wash. 177, 167 P 132. 

45. Weston v. Livezey, 45 Colo. 
142, 100 P 404; Brockington v. Lynch, 
119 S.-C. 273, 112 SE 94. 4 

46. Ala.—Francis v. Sheats, 153 
Ala. 468, 45 S 241, 127 AmSR 61. 

. Ill.—Cottingham v. Springer, 88 Ill. 
90; Biggins v. Brockman, 63 Ill. 316. 

Ind.—Murphy v. Elliott, 6 Blackf. 
482. 

N. J.—Speer v. Whitfield, 10 N. J. 
Hq. 107. 

N. D.—Miller' y. Little, 37 N. D. 
612, 164 NW 19. 

Pa. —Greensburg Fuel Co. v. irein 
Nat. Gas Co., 162 Pa. 78, 29 A 274; 
Wott Vv, Clark, 9. Pa. 399, 49 AmD 


a mechanic’s lienholder’s lien after 
foreclosure of the lien does not hold 
it in trust for the mortgagor in the 
absence of a showing to that effect); 
Reed -v. Latson, 15 Barb. (N. Y.) 9 
(holding that, where mortgaged prem- 
ises were sold at sheriff’s sale, and 
the sheriff’s certificate was given to 
the purchaser, who assigned it to the 
mortgagee, and he assigned it to 
another person, to whom the deed 
was given, the two estates did not 
meet in the Same person and there- 
fore there was no merger). 

47. Belleville Sav. Bank v. Reis, 
136 Ill. 242, 26 NE 646; Wilson v. 
McDowell, 78 Ill. 514; Robins v. 
Swain, 68 Ill. 197; Mines v. Moore, 41 
Ill. 278; Harvison v. Griffin, 32 N. D. 
188, 155 NW 655. See Henna y. Sauri, 
237 Fed. 145, 150 CCA 291 (holding 
that title by foreclosure, the mort- 
gagor agreeing for a consideration 
not to obstruct the foreclosure pro- 
ceedings, will not effect a merger); 
Hospes v. Almstedt, 83 Mo. 473 
(holding that a purchase by a mort- 
gagee at a sale under a junior mort- 
gage does not merge the mortgage, 
in the absence of the purchaser’s in- 
tention to do so); Lydecker v. Bogert, 
38 N. J. Eq. 136 (right of mortgagor 
to an injunction restraining mort- 
gagee who has foreclosed and pur- 
chased the equity at the foreclosure 
sale, from selling other lands of the 
mortgagor under his judgment on 
the ground that the purchase of the 
equity extinguished the mortgage 
debt); Crombie v. Rosentock, 19 Abb 
NCas (N. Y.) 312 (holding that, where 
a mortgagee purchases at a sale un- 
der foreclosure of a prior mechanic’s 
lien, there is no merger but the lien 
of the mortgage shifts from the land 
to the surplus so that the purchaser 
becomes seized of the fee cleared 
from all encumbrances). 

48. Clark v. Clark, 76 Wis. 306, 45 


NW 121. 

49. See U. S. Bank v. Platt, 5 Oh. 
540 (effect of agreement between 
mortgagee and administrator of de- 
ceased mortgagor to take over the 
mortgaged premises in payment and 
extinguishment of the mortgage 


the mortgage debt, believing that to 
be the least expensive way of fore- 
closing the mortgage, does not oper- 
ate as an extinguishment of the mort- 
gage debt in fact or in law). 

51. Parkinson v. Higgins, 37 U.C. 
Q. B. 308 (foreclosure of maritime 
lien under decree in admiralty). See 
Citizens’ Bank v. Hyams, 42 La. Ann. 
729, 7 S 700 (holding that since the 
confiscation of land under the Act of 
Congress of July 17, 1862 did not di- 
vest the fee, which remained in the 
owner, but passed only an estate dur- 
ing the life of such owner to the 
adjudicatee under the proceedings, 
where the latter was likewise a mort- 
gage creditor, his claim as such was 
not-lost by merger). 

52. See supra § 874. 

53. See Taxation [37 Cyc 1347]. 

Estoppel of grantee to set up tax 


title see supra § 834. 
54. Greenlaw v. Eastport Sav. 
Bank, 106 Me. 205, 76 A 485. See 


Hughes, etc., Supply Co. v. Carr, 203 
Ala. 469, 83 S 472 (holding that a 
mortgagee, accepting the land in 
satisfaction of the debt and leasing 
it to the former mortgagor, has a 
rental lien on the crops superior to 
a crop mortgage made by the mort- 
gagor as lessee). 

{a] In Louisiana, where under the 
civil code the mortgagee’s possession 
is the test determining whether a 
transaction is a real sale with right 
of redemption or a mere contract of 
security, and where a delivery of 
possession to the mortgagee before 
the expiration of the redemption 
period preserves’ to the vendor his 
right to redeem, and a delivery of 
possession after the redemption 
period confers an absolute title, it 
is held that a vendor in a redemption 
sale, who takes a lease of the prem- 
ises after the expiration of the 
redemption period and continues in 
possession thereunder, has lost his 
right to redeem. Latiolais v. Breaux, 
154 La. 1006, 98 S 620. 

55. See Greenlaw v. EKastport Sav. 
Bank, i106 Me. 205, 76 A 485. 

56. Haynes vy. Rosenfield, 99 Okl. 
158, 225 -P.975. 
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sion of property covered by his mortgage in a tor- 
tious or unlawful manner,®’ or when the deed is 
coupled with such conditions or agreements as show 
that it was not intended to convey the absolute 
title,’ or when the deed, although duly executed 
and even recorded, is repudiated or never accepted 
by the mortgagee,°’® or where it is made by a person 
who is not invested with the title,°° or where the 
conveyance is otherwise defective.°t A mere agree- 
ment between the mortgagee and mortgagor in con- 
sideration of an agreement by the mortgagors not 
to obstruct foreclosure and to transfer their rights, 
if any, to the mortgagee, payment to be made upon 
the day the mortgagee should take possession by 
virtue of the foreclosure, does not operate as a 
merger prior to the foreclosure.®* 

[§ 877] g. Value of Property. Where the equity 
of redemption acquired by the mortgagee is of value 
equal to or greater than the amount of the mort- 
gage debt, there will ordinarily be a merger and 
extinguishment of the mortgage;°* but if it is of 
less value there will be no merger,®* unless the equi- 
ties of the particular case require it; °° but in that 
case, if the mortgagee retains the title, the land will 
satisfy the mortgage pro tanto.°°  - 
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the mortgagee purchases or takes a release of the 
equity of redemption in part of the mortgaged prem- 


| ises, the mortgage is extinguished pro tanto, if 
| such is his intention, or if it is to his interest that 


this result should follow,®* and this may also be the 
case where a previous purchaser of another part of 
the property has an equity to look to the part ace- 
quired by the mortgagee as the primary fund for 
the satisfaction of the mortgage.°* But there is no 
merger and no extinguishment of his right to enforce 
the mortgage against the remainder.®® This rule ap- 
plies where the title vests in the mortgagee by de- 
vise,?° or descends to him under the intestate laws, 
and not only where he acquires a specific portion 
of the property but also where he takes an undivided 
interest.’? 

[§ 879] i. Transfer to Holder of Part of Mort- 
gage. Where the equity of redemption is conveyed 
to one who holds a portion of the mortgage debt, or 
an undivided interest therein, his interest under the 
mortgage will generally merge in the fee, while the 
land as a whole remains liable for the satisfaction 
of the rest of the mortgage debt,’* unless there is 
an intention on the part of such purchaser, con- 
sistent with the equities of other parties concerned, 


[§ 878] h. Transfer of Part of Property. Where 


{al Repudiation of right to re- 
purchase.—An agreement between a 
mortgagor and mortgagee that a prior 
déed operating as an equitable mort- 
gage ‘should thereafter have the effect 
of an absolute conveyance, the mort- 
gagor retaining the right to repur- 
chase on payment of a stipulated 
amount, and a later repudiation of his 
right to repurchase, operates aS an 
extinguishment of his right to re- 
deem. Haynes v. Rosenfield, 99 Okl. 
158, 225° P2975. : 

57. See supra § 869. 

58. See supra § 869. 

Deeding land in trust for mort- 
gagee see supra § 873. 

59. Cook v. Foster, 96 Mich. 610, 
55 NW 1019; Longstreet v. Shipman, 
5 N. J. Eq. 43; Bredenberg v. Land- 
rum, 32S. ©. 215, 10° SH) 956. 

60.. Denn v. Wynkoop, 8 Johns. 
(N. Y.) 168 (mortgage executed by 
husband and wife on her land, and 
the deed to the mortgagee made by 
the husband alone). 

Gl. Crosby v. ' Taylor,’ 15 Gray 
(Mass.) 64, 77 AmD 352 (deed fraud- 
ulent as to creditors); Zarkowski v. 
Schroeder, 71 App. Div. 526, 75 NYS 
1021 (defective conveyance by mort- 
gagor’s executor). 

62. Henna v. Sauri, 237 Fed. 145, 
150 CCA 291. 

63. Davis v. Geary, 1 Root (Conn.) 
410; McClain v. Weise, 22 Ill. A. 272; 
Loomer v. Wheelwright, 3 Sandf. Ch. 
(N. Y.) 185; Miller v. Little, 37 N. D. 
612, 164 NW 19 (value of land exceed- 
ed the amount of all the mortgages 
on it). See Kilmer v. Hannifan, 113 
Iowa 281, 85 NW 16 (holding that, 
where it appeared that premises 
mortgaged by heirs were sold by the 
administrator for the payment of 
debts, and purchased by the mort- 
gagee, and there was a surplus after 
the debts were paid, the mortgage 
did not merge in the fee, the mort- 
gage debt not having been paid out 
of such proceeds and the mortgage 
still subsisting as a lien upon the 
surplus). 

64. Post v. Tradesmen’s Bank, 28 
Conn. 420 (purchase at public sale by 
the mortgagor’s trustee in  insol- 
vency); Cattel v. Warwick, 6 N. J. L. 
160 (purchase at execution sale); 
Yoder v. Robinson, 45 Okl. 165, 145 
P 775 (purchase at an_ execution 
sale); Union Bank of Canada v. Bates, 
24 Man. 619, 18 DomUR 269, 28 West 
LR 602, 6 WestWkly 1170 (purchase 


by a second mortgagee at a foreclo- 
Sure sale under the first mortgage 
for less than the amount of the 
second mortgagee’s claim after pay- 
ment of the prior mortgage).- 

65. Dickason v. Williams, 129 
Mass. 182, 37 AmR 316; British, etc., 
eae etce., Co. v. Williams, 15 Ont. 

{a] Consideration for deed.— 
Where the mortgagee accepts a deed 
which on its face imports that the 
amount due to him upon mortgage 
note was reckoned and included in 
the consideration for the deed, there 
is a payment of the debt notwith- 
standing other evidence in the case 
that the land was of less value 
than the amount of the debt, and 
there being no intervening encum- 
brances, the mortgage is merged in 
the fee. Dickason v. Williams, 129 
Mass. 182, 37 AmR 316. 

{b] Subsequent sale to stranger.— 
Where a mortgagee purchases the 
equity from the grantee of the mort- 
gagor with notice of the grantee’s 
agreement to indemnify the mort- 
gagor, and then later sells the prop- 
erty to a stranger for less than the 
amount of the mortgage debt, he 
cannot Lold the mortgagor liable for 
the balance. British, etc., Loan, etc., 
Co, v. Williams, 15 Ont. 366. 

66. Edgerton v. Young, 43 Ill. 464; 
Myers v. O’Neal, 130 Ind. 370, 30 NE 
eer v. Hatford, 4 Wend. (N. 


Contribution by widow of mort- 
gagor see Dower §8§ 94, 95. 
67. Iowa.—Wilhelmi  v. 

13 Iowa 330. 
Mo.—Martin v, Turnbaugh, 153 Mo. 
172, 54 SW 515. 


Leonard, 


N. J.—Souther y. Pearson, (Ch.) 
28 A 450. 

N.. Y.—Smith yv. Roberts, 91°N. Y. 
470; Clift v. White, 12 N. Y. 519; 


Clements v. Griswold, 46 Hun 377, 
11 NYSt 826; Casey v. Buttolph, 12 
Barb. 637; Klock v. Cronkhite, 1 Hill 
107; James _v. Morey, 2 Cow. 246, 14 
AmD 475; King v. MeVicker, 3 Sandf. 
Ch. 192: 

Pa.—Equitable Bldg., etc., Assoc. 
v. Thomas, 216 Pa. 571, 65 A 1100. 

S2C.— Hull Younes 200s Clues 
6 SEH 938; Trimmier v. Vise, 17 S. C. 
499, 48 AmR 624, 

68. Meacham v. Steele, 93 Ill. 135. 

69. J1l—Meacham vy. Steele, supra. 

Ind.—Chase v. Van Meter, 140 Ind. 
521, 39 NE 455; Haggerty v. Byrne, 


to keep his portion of the mortgage alive." 


A con- 
75 Ind. 499. 
Iowa.—Wilhelmi vy. Leonard, 13 
Iowa 330. 
N. J.—Souther v. Pearson, (Ch.) 


28 A 450. 

N. Y.—Sanford v. Van Arsdall, 53 
Hun 70, 6 NYS 494; Klock v. Cronk- 
hite, 1 Hill 107; King v. McVicker, 3 
Sandy Chy 192% 


70. Sahler v. Signer, 44 Barb. (N. 
Y.) 606. 

71. Thebaud v. Hollister, 37 N. J. 
BKq. 402. 


72. Cole v. Beale, 89 Ill: A, 426; 
Mann v. Mann, 49 Ill. A. 472; Chase 
v. Van Meter, 140 Ind. 321, 39 NB 
455; Thebaud v. Hollister, 37 N. J. 
Ba. 402; Smith v. Roberts, 91 N. Y. 

73. Ala.—Ehrman y. Alabama Min- 
eral Land Co., 109 Ala. 478, 20 S 112. 

Iil.—Hughes v. Frisby, 81 Ill. 188. 
Sagi RENEE v. Church, 7 Mich. 


N. J.—Stevenson v. Black, 1 N. J. 
Eq.. 338. : 

N. Y.—Strever v. Earl, 60 Hun 528, 
15 NYS 350. 

S. C.—Agnew v. Renwick, 27 S. CG. 
562, 4 SH 223. 

See Stewart v. Munger, 174 N. C. 
402, 409, 93 SE 927 (holding that 
where the mortgagee had assigned 
the mortgage notes to another, his 
subsequent purchase of the equity 
will not effect an entire merger). 

“There will be a merger only to 
the extent that the mortgagee has ac- 
quired the equity, and his purchase 
of the equity of redemption will not 
constitute a complete merger unless 
he holds all of the debts secured by 
the mortgage. If any of the out- 
standing debts are held by others, 
their rights are preserved and remain 
intact, and the merger takes place, if 
at all, only subject to those rights 
or to the satisfaction of the unpaid 
debts.” Stewart v. Munger, supra. 

{a] Transfer to bondholder.—ir 
the holder of one of several bonds 
secured by the mortgage acquires the 
whole property, his bond is satisfied, 
although the mortgage will continue 
as security for the holders of the 
other bonds. Stevenson vy. Black, 1 
N. J. Eq: 338: 

74 Carpenter v. Gleason, 58 Vt. 
244, 4 A 706; Stewart v. Eaton, 20 
Wash. 378, 55 P 314. See Roth v. 
Troutdale Land Co., 83 Or. 500, 162 P 
1069 (holding that, where purchase- 
money mortgagees assigned a part 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note numher, 
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veyance of the equity of redemption to-one of sev- 


eral mortgagees, who covenants to pay off the mort- 
gage, does not extinguish the mortgagor’s liability 
upon his covenant for payment of the debt.’ 

[§ 880] j. Transfer to Agent of Mortgagee or to 
Cestui Que Trust. A merger does not result from 
the conveyance of the equity of redemption to an 
agent of the mortgagee,’® or to the beneficiary of a 
trust deed, the legal title having been conveyed to 
the trustee therein.” 
~ [$§ 881] k. Transfer after Assignment of Mort- 
gage.’ A conveyance of the equity of redemption 
to the mortgagee, after he has transferred the mort- 
gage by an assignment in good faith to a third per- 
son, does not effect a merger or extinguish the len 
of the mortgage;*® and the rule is the same, even 
though the instrument of assignment is not recorded 
where there has been a delivery of the mortgage 
to the assignee.*° It is immaterial whether the as- 
signment is an outright sale of the mortgage or a 
transfer of it as collateral security for a debt of 
the mortgagee.*? 

[§ 882] 1. Revival of Mortgage Lien. A mort- 
gage that has once merged in the fee, the parties so 
intending notwithstanding the existence of inter- 
vening liens, cannot afterward be revived to defeat 
such liens.82 The rule does not apply where the 
transfer to the mortgagee does not effect a merger,®® 
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or where the conveyance was'taken by the mortgagee 
under the influence of deceit or false representa- 
tions,®* or was otherwise invalid,*® unless both mort- 
gagor and mortgagee are estopped from setting up 
a revival to defeat the claim of a subsequent mort- 
gagee.5° 

[§ 883] 7. Absolute Deed of Equity as Mort- 
gage ®*’—a. In General. Although a conveyance of 
the mortgagor’s title to the mortgagee may be in the 
form of an absolute deed, yet it will be held in 
equity to be a mere mortgage, and therefore subject 
to redemption, if accompanied by a bond to recon- 
vey or other form of defeasance, or if subject to such 
conditions or limitations as show the intention of 
the parties not to extinguish the right of redemption 
but only to furnish new, substituted, or additional 
security for the original mortgage debt.*8 Such in- 
tention may be evidenced by the terms of the agree- 
ment between the parties executed when the deed 
was delivered,*® or by the continued payment of in- 
terest by the mortgagor after the conveyance,*® or 
by the execution of a deed for a nominal considera- 
tion,®! or by the giving of a quitclaim deed without 
other or further consideration.®°? In the absence of 
any such collateral agreement or evidence of inten- 
tion, it will be given its natural effect as an absolute 
conveyance.®? But the original mortgage debt must 
remain unsatisfied if the transaction is to be held 


of the notes secured by the mortgage, 
and the assignee advanced further 
moneys to the mortgagor and _ ob- 
tained contracts of purchase, there 
was no merger and the assignee was 
entitled to foreclose); Wallace v. 
Blair, 1 Grant (Pa.) 75 (holding that, 
when one of the mortgagees pur- 
chases the mortgaged estate on a 
judgment entered after the mortgage, 
the two interests or estates do not 
merge, and the mortgage is not ex- 
tinguished). 


75. Scarlett v. Nattress, 23 Ont. 
A. 297. 
76. Leonard v. Swanson, 58 Minn, 


231, 59 NW 1009. See Compton v. 
Collins, 190 Ala. 499, 67 S 395 (con- 
veyance by mortgagor to clerk of 
mortgagee scrutinized for possible 
fraud or undue influence). 

77. Brown v. Bartee, 18 Miss. 268; 
Collins v. Stocking, 98 Mo. 290, 11 
SW 750; Hatz’s App., 40 Pa. 209. 

78. Necessity of title in the same 
Pee see supra § 869. 


79. S.—Case v. Fant, 52 Fed. 41, 
3 CCA eave Oregon, etc., Trust Inv. 
Glee AiG Shaw, 18 F. Cas. No. 10,557, 6 
Sawy. 52. 


Ill.— Chicago International Bank v. 
Wilkshire, 108 Ill. 143; Buchanan v. 
International Bank, 78 Til. 500; Edger- 
ton v. Young, 43 Ill. 464; ‘Cole Vv. 
Beale, 89 Ill. A. 426. 

Ind.—Durham v. Craig, 79 Ind. 117. 

Iowa.—Bennett Sav. Bank v. Smith, 
171 Iowa 405, 152 NW 717; White v. 
Hampton, 13 lowa 259. 

Md.—Felgner v. Slingluff, 109 Md. 
474, 71 A 978. 

N. H.—Lime Rock Nat. Bank v. 
Mowry, 66 N. H. 598, 22 A 555, 13 
LRA 294. 

N. J.—Leonard v. Leonia Heights 
Land Co., 81 N. J. Eq. 489, 87 A 645, 
AnnCas1914C 749. 

N. Y¥.—Curtis v. Moore, 152 N. Y. 
159, 46 NE 168, 57 AmSR 506 [aff 10 
Misc. 341, 31 NYS 19]; Purdy v. Hunt- 
ington, 42 N. Y. 334, 1 AmR 532; 
Brown v. Blydenburgh, 7 N. Y. 141, 
57 AmD 506; Campbell v. Vedder, 1 
Abb. Dec. 295, 3 Keyes 174; Miller v. 
Lindsey, 19 Hun 207; Card v. Bird, 10 
Baise 426; Skeel v. Spraker, 8 Paige 
182. 

Vt.—Pratt v. Bennington Bank, 10 
Vt. 293, 33 AmD 201. 

Wis.—Aiken v. Milwaukee, etc., R. 
Co., 37 Wis. 469. 


Sask.—Robinson vy. Ford, 14 Dom 


LR 360, 25 WestLR 669, 5 WestWkly 
542 [varied 7 Sask, L. 443, 19 DomLR 
572, 31 WestLR igh 7 West Wkly 747]. 

See Murphy v. Zingaro, 82 Pa. 
Super. 509 (holding that whether 
there was a merger was a dueerlog 
of fact for the jury). 

8G. Leonard v. Leonia Heights 
Land Co., 81 N. J. Eq. 489, 87 A 645, 
AnnCas1914C 749. 

81. Campbell v. Vedder, 1 Abb. 
Dec. (N. Y.) 295, 3 Keyes 174; Chase 
Nat. Bank v. Security Sav. Bank, 28 
Wash. 150, 68 P 454. 

82. Weidner v. Thompson, 69 Iowa 
36, 28 NW 422; Leary v. Clayton, 131 
Mad. 545, 102 me 765; Frazee v. Inslee, 
ZaNea a) Eq. 239. 

83. Sullivan vy. Saunders, 66 W. Va. 
350, 66 SE 487, 42 LRANS 1010, 19 
AnnCas 480. 

84. Pacific Impr. Co. y. Duson, z 
F. (2d) 261; Vannice v. Bergen, 16 
Iowa 555, 85 AmD 531; Elliott v. Giu- 
christ, 64 N. H. 260, 9 A 382. 

85. Pugh v. Sample, 123 La. 791, 
49 S 526, 39 LRANS 884; Corwin v. 
Collett, 16 Oh. St. 289. 

86. ‘Lasselle v. Barnett, 1 Blackf. 
(ind )r 150; 2 Am De 27. 

[a] Misrepresentations.—The mort- 
gagor and mortgagee are both es- 
topped to make any claim against a 
subsequent mortgagee by their repre- 
sentations to him at the time of his 
taking his mortgage that the earlier 
mortgage had been paid. Lasselle v. 
ae 1 Blackf. (Ind.) 150, 12 AmD 

ng 


87. Absolute deed as mortgage see 
supra §§ 64-153. 

Form and requisites of conveyance 
tet to mortgagee see supra 

8s. Ala Stouitz, v. Rouse, 84 Ala: 
309, 4 S 170. See Farrow v. Sturdi- 
vant Bank, 184 Ala. 208, 63 S 973 
(agreement to reconvey without fix- 
ing a time limit is construed as al- 
lowing a repurchase within the time 
allowed by statute for redemption). 

Ark.—Brewer v. Yancey, 159 Ark. 
257, 251 SW 3677. 

Conn.—Gunn’s App., 55 Conn. 149, 
10 A 498. 

Il1.—Burton v. Perry, 146 Ill. 71, 34 
NE 60; Union Mut. L. Ins. Co. v. Slee, 
110 Ill. 35; Bearss v. Ford, 108 Ill. 16; 
Rue v. Dole, 107 Ill. 275; Ennor v. 
Thompson, 46 Ill. 214. 

Iowa.—McHlhaney v. Shoemaker, 76 
Iowa 416, 41 NW 58, 


Me.—Bailey v. Myrick, 50 Me. 171. 
Mich.—Ferris v. Wilcox, 51 Mich. 
105, 16 NW 252, 47 AmR 551. 


Minn. —Marshall v. Thompson, 39 
Me 137; 39 NEW 3.09. ; 
* Mo. —Hutchings Vv; “Terrace City 
Realty, etc., Co, 175 SW 905. See 


McGhee v. Garringer, 284 Mo. 465, 224 
SW 828 (rights of purchaser from a 
grantee under a deed which in fact 
was a mortgage, the deed to the pur- 
chaser, who was the wife of the origi- 
nal grantor, so stating and reciting 
also the fact that the mortgage debt 
had been paid). 

'N. Y¥.—Mooney v. 
Div. 316, 37 NYS 3888; Quackenbush 
Vv. O'Hare, 61 Hun 388, 16 NYS 33 
[aff 129 N. Y. 485, 29 NE 9534. 
aie brereohe v. Green, af LackLegRee 

Tenn.—Blizzard v. Craigmiles, 7 
Lea 693. rg 

Tex.—De Bruhl v. Maas, 54 Tex. 
464. See McLemore v. Bickerstaff, 
(Civ. A.) 179 SW 536 (rights of.a 
purchaser of property from one who 
holds under an absolute deed, which 
is in fact a mortgage). 

Vt.—Earle v. Blanchard, 85 Vt. 288, 
81 A 913. 
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Va.—Egegleston v. 
Va. 334, 103 SE 608. 

B. C.—Manitoba Lumber Co. v. 
Emerson, 18 B. C. 96, 5 DomLR 3887, 
21 WestLR 503, 2 WestWkly 419. 

See Guaranty Inv., ete, Co. v. 
Athens Engineering Co., 152 Ga. 596, 
110 SE 873 (priority rights of an as- 
signee of a bond to -reconvey as 
against a subsequent materialman’s 
lien); Keough v. Myers, 43 La. 
Ann. 952, 9 S 913 (holding that an 
act by which the purchaser of land, 
on which the vendors have vendors’ 
privileges and a special mortgage to 
secure the purchase-money notes, os- 
tensibly sells the land to his vendors, 
reserving a right to redeem within a 
certain time, and takes the notes can- 
celed, is neither a sale nor a mort- 
gage, but a “dation en paiement”). 

g9. Lynch v. Ryan, 132 Wis. 271, 
111 NW 707,112 NW 427. 

90. Earle v. Blanchard, 85 Vt. 

Farmers’ Mut. Ins. 


288, 81 A 913. 
(lowa) 206 NW 


Byrne, 1 App. 


Eggleston, 


91. Morton 
Assoc. v. Farquhar, 
123. 

92. Klingensmith v. Klingensmith, 
193 Iowa 350, 185 NW _ 75. 

93. Ahern v. McCarthy, 107 Cal. 
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a mortgage. Where it is canceled by the conveyance, 
the transaction is a sale,®* even though there is an 
agreement to reconvey to the grantor within a given 
time.®® If the agreement under which the grantor 
is to regain title does not impose on him a liability 
to pay the necessary amount in any event, but only 
gives him the right to repurchase the property at 
a stipulated price within a limited time, it is not a 
mortgage but a conditional sale, or an absolute sale 
with right of repurchase on conditions.°® But 
whether it is a mortgage or a conditional sale will 
not affect the mortgagor’s right to a redemption or 
reconveyance of the property upon performance of 
the stipulated conditions.°’ - Where the parties in- 
tended the conveyance to have that effect, the court 
will declare it to be a mortgage, even though it con- 
tains covenants on the part of the grantee to dis- 
charge encumbranees, inserted by mistake and with- 
out the grantee’s knowledge,®® or fails to provide for 
the observance of certain formalities in the redemp- 
tion of the property which the statute requires when 
redemption is had under the statute.°? 

Where fraud or undue influence in the procure- 
ment of the conveyance is proved, the mortgage re- 
lationship of the parties is unaffected thereby. But 
mere inadequacy of consideration, while competent 
on the issue of intent that an absolute deed shall 
operate as a mortgage,” is not-of itself sufficient to 


XVIII. PAYMENT OR PERFORMANCE OF 
[By Juan 


[§ 885] A. How Mortgage May Be Discharged *— 
1, In General. While it is laid down as a general rule 
that nothing will discharge a mortgage but payment 
of the debt secured or the release of the security by 
the mortgagee,® this, however, is subject to numerous 
qualifications, as will appear from the rules stated 
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establish fraud or to serve as a basis for granting 
the grantor relief on that ground.* 

The burden of proof is on the mortgagor, seeking 
to establish his subsequent deed to the mortgagee, 
absolute in form, as a mortgage, to show that the, 
conveyance was executed in extinguishment of ~his 
equity of redemption, and the burden then shifts 
to the mortgagee to prove that the entire transaction 
was fair, frank, and free from any indication of 
fraud, oppression, and undue influence.* 

[§ 884] b. Agreement To Sell and Apply Pro- 
ceeds. Where the mortgaged property is conveyed 
to the mortgagee under an agreement that he shall 
sell it and apply the proceeds in payment of his 
own and other debts, and account to the mortgagor 
for the surplus, it is generally considered that the 
deed of conveyance, although absolute in form, 
should be treated in equity merely as a mortgage,° 
although in some jurisdictions it is held a sale, the 
erantor thereafter having no interest in the land, 
but only in the proceeds after its sale.6 Where the 
entire excess of the sale price over the amount of 
the mortgage debt is required for the reimburse- 
ment of the mortgagee on account of improvements 
made by him with the mortgagor’s consent, the lat- 
ter is not entitled to share in the proceeds of the 
sale.? 


CONDITION, RELEASE, AND SATISFACTION ' 
D, Miranpa | 


in the succeeding sections;*° and in particular it is 
clear that the mortgage may be extinguished by a 
gift of the mortgage note or bond to the mortgagor, 
either inter vivos or by way of bequest;™ by a sale 
of the mortgaged premises to a third person, entire 


382, 40 P 482; Miller v. Green, 138 
Ill. 565, 28 NE 887; Shays v. Norton, 
48 Ill. 100. 

94. Collette v. Sarrasin, 69 Cal. 
A. 114, 230 P 464 (sufficiency of evi- 
dence to justify a finding that the 
parties intended a sale). See Brin- 
kerhoff v. Home Trust, etc., Bank, 
111 Kan. 1, 205 P 779 (sufficiency of 
evidence to require submission to the 
jury of the questions whether there 
was an indebtedness and whether the 
conveyance was made with intent to 
cancel it). 

95. Kimmel v. Bundy, 302 Ill. 514, 
135 NE 56; Neeson v. Smith, 47 Wash. 
386,,92°P Lol, 

96.. Cal.—Fletcher v. 
ST CaleAn 99 oz, es 28s 

Conn.—Adams yv. Adams, 51 Conn. 
ek Phipps v. Munson, 50 Conn. 
267. - 

Ill.— Rue v. Dole, 107 Ill. 275. \ 

r Ind.—Shubert v. Stanley, 52 Ind. 
6. 

Iowa.—Bridges vy. Linder, 60 Iowa 
190, 14 NW 217. 

Ky.—Tyret v. Potter, 97 Ky. 54, 
29 SW 976, 16 KyL 809. 

Mass.—Murray v. Riley, 140 Mass. 
490,°6 NB 512, : 

Mich.—Knight v. Hartman, 98 
Mich. 69, 52° NW 1044. 

N. Y.-—Fiedler v. Darrin, 50 N: Y: 
437; Brown v. Dewey, 2 Barb. 28. 

Or.—Young v. Evans, 104 Or. 619, 
208 P 741. 

Wash.—Swarm y. Boggs, 12 Wash. 
246, 40 P 941. 

97. Ingersoll v. Tyler, 47 App. (D. 
C.) 328 (the court intimating, how- 
ever, that the transaction was a 
mortgage, the mortgagee refusing to 
surrender the mortgage notes). 

98. Broadbent v. Hutter, 163 Wis. 
380, 157 NW 1095. 


Northcross, 


or in part, to which the mortgagee consents and of 
99. Patterson v. Holmes, 202 Ala, 
115, 79 S 581. 


1. Wagg v. Herbert, 19 Okl. 525, 
92) Py 250M Lai 2s US 546) 300 SCt 
218,54 L. ed. 321]. See Ebersole v. 
Alabama Home Bldg., etce., Assoc., 
209 Ala. 488, 96 S 245 (sufficiency of 
evidence to warrant dismissal of a 
bill to cancel a deed of the equity on 
the ground of fraud and undue in- 
fluence); Fort v. Colby, 165 Iowa 95, 
144 NW 393 (burden on mortgagee to 
show fairness of transaction); Gas- 
sert v. Strong, 38 Mont. 18, 98 P 497 
[writ of error’ dism 215 U. S. 583 
mem, 30 SCt 403 mem, 54 L. ed. 338 
mem] (burden on mortgagee to show 
fairness of conveyance to him by 
mortgagor of his rights, where mort- 
gagee was holding. as trustee under 
an absolute deed in trust for the 
mortgagor). 

2. Harris v. Barnes City Sav. 
Bank, 194 Iowa 492, 188 NW 862. See 
Raski v. Wise, 56 Or. 72, 107 P.984 
(whether an agreement for the cut- 
ting and removal from the mortgaged 
premises of logs at a_= stipulated 
amount per thousand feet was in it- 
self an adequate consideration to be 
paid for the equity as bearing upon 
the intention of the parties). 

3. ‘Tetenman v. Epstein, 66 Cal. A. 
745, 226 P 966. 1 

4. Green v. Gilbert, 169 Ark. 5387, 
276 SW 8. 

5. U. S.—Alexander v. Rodriguez, 
12 Wall. 323, 20 L. ed. 406. 

Iowa.—Sanborn vy. Magee, 79 Iowa 
501, 44 NW 720. 

Ky.—Trimble v. McCormick, 15 SW 
358, 12 KyL 857. ‘ 

Minn.—Jones vy... Blake, 33 Minn. 
362, 23 NW. 538; 

Nebr.—Tower v. Fetz, 26 Nebr. 706, 
42 NW 884, 18 AmSR 795. 


See Hyndman y. Hyndman, 19 Vt. 
9, 46 AmD 171 (holding that the 
grantor was entitled to redeem not- 
withstanding the grantee had caused 
the premises to be sold at auction 
and had himself become the _ pur- 
chaser). 

6. Wilson v. Parshall, 129 N. Y. 
223, 29 NE 297. See Clark y. Haney, 
62 Tex. 511, 50 AmR 5386 (holding 
the grantee to be a trustee for his 
grantor). 


.7 Hoerr’s Est., 20 Pa. Super. 425. 
_ 8. Foreclosure as discharge see 
Snir é pack 
'. al.—Boyce v. Fisk, 110 6 
107," 42 P'°473: ee 
Ga.—Harris v. Glenn, 56 Ga. 94. 
are Sa ANT So v. Henshaw, 30 Ind. 
Me.—Knight v. McKinney, 84 Me. 


107, 24 A 744; Hadlock v. Bulfinch, 
31 Me, 246; Crosby v. Chase, 17 Me. 


369. 

Minn.—Folscm v. Lockwood, 6 
Minn. 186; Whittacre v. Fuller, 5 
Minn. 508. 


N. H.—Ladd v. Wiggin, 35 N. H. 


421, 69 AmD 551. 

Or.—Hoy v. Biladeau, 110 Or. 591, 
223° (Pi. 241, 

Pa.—Erny v. Sauer, 234 Pa. 330, 
83 A 205, AnnCasl1912C 1241; Dun- 
can v. Reiff, 3 Penr. & W. 368. 

[a]. Death of mortgagor.—A1- 
though, in a mortgage by a hus- 


band and wife, pledging the wife’s 
estate for the husband’s debt, the 
wife is only a surety, her death 
does not discharge her estate from 
the lien of the mortgage. Miner v. 
Graham, 24 Pa. 491. 

10. See infra §§ 886-960. 

11. Thomas v. Fuller, 68 Hun 361, 
22 NYS 862; Weeks v. Weeks, 16 
AbbNCas (N. Y.) 148. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, — 


> §§ 885-891] 


which he accepts the proceeds,’? by a foreclosure and 
enforcement of the mortgage against a part only of 
the property which it covers;'* by the conveyance of 
the equity of redemption to the mortgagee in satis- 
faction of the mortgage debt;'* but not generally by 
the mortgagor’s purchase of the property at a sale 
under foreclosure of a prior mortgage.° A bond to 
reconvey lands, with a penalty, although amounting 
to a mortgage, may be discharged and satisfied as 
any other bond.*® 

[§ 886] 2. Extinguishment of Debt in General. 
The modern doctrine being that the debt is the prin- 
cipal thing and the mortgage only an incident or ac- 
cessory to it, it follows that whatever extinguishes 
the debt will also discharge the mortgage.'7 

[§ 887] 3. Release of Personal Liability. The debt 
and the mortgagor’s lability for it are not the same 
thing in law. Hence the mortgage is not discharged 
if it is the intention of the parties merely to re- 
lease the mortgagor’s personal liability for it and 
not to extinguish the debt.1S A discharge in bank- 
ruptey or insolvency, or a release from arrest on 
civil process, may set the mortgagor free from the 
payment of the debt, without in any way affecting 
the lien of the mortgage given to secure it.!® The 
payment of the note by the maker does not of itself, 
as a matter of law, discharge the mortgage given 
by him to secure the indorser of the note.?°  Al- 
though the mortgagee may lose the benefit of an in- 
dorsement on the mortgage note by his neglect or 
delay, this does not necessarily release the maker 
or discharge the mortgage ;*1 and the rule is the same 
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as to a release given to one of two joint makers of 
the mortgage note, on his payment of a part of the 
debt.?? 

[§ 888] 4. Surrender to, or Acquisition by, Mort- 
gagor of Evidence of Debt.?* The surrender of the 
note, bond, or other evidence of the debt to the 
mortgagor, or his obtaining possession of it other- 
wise, does not necessarily extinguish the mortgage 
or even prove payment; that will depend on the pur- 
pose with which it is placed in his hands and the 
title by which he holds it, whether for himself or 
for the mortgagee.** 

[§ 889] 5. Surrender of Mortgage. A mere rede- 
livery of the mortgage to the mortgagor will not 
discharge the mortgage,?> unless the circumstances 
are such as to establish a gift of the debt.*° So, 
where the mortgagee without consideration merely 
delivers the mortgage deed to the mortgagor with 
the intention of releasing the debt, the mortgagor 
cannot insist upon the transaction as binding.?” 

[§ 890] 6. Reconveyance. A mortgage is dis- 
charged by an unconditional conveyance by the mort- 
gagee of the fee in the mortgaged premises to the 
mortgagor after the execution of the mortgage.7® 

[§ 891] 7. Payment, Performance, or Tender ?°— 
a. Payment of Debt Secured—(1) Effect as Discharge 
—(a) In General. Where a mortgage is given to se- 
cure the payment of a specific debt, payment of 
such debt as a general rule, in the absence of a 
contrary intent,°° extinguishes or discharges the 
mortgage and the lien fhereof,3! as, for example, 


12. Carson v. Phelps, 40 Md. 73;|]NCas 143; Blodgett v. Wadhams,|355, 68 A 193. 
Fredonia Nat. Bank v. Borden, 166| Lalor 65; Jackson v. Stackhouse, 1 21. Kerr v. Wells, 2 La. Ann. 832; 
Pas 277;"30 Avi9%75, 976; Pratt’ 'v.} Cow. (122; 13 AmD! 514: Hilton yv. Catherwood, 10 Oh. St. 
Waterhouse, 158 Pa. 45, 27 A 855; Okl:——Garland: v= Union Brust.’Co:, | 1095. Mitchell “vo > Clark -"35 ~Vt 
Field v. Doyon, 64 Wis. 560, 25 NW|63 Okl. 243, 165 P 197. 104. 
653. Pa.—Meigs v. Bunting, 141 Pa. 22. Walls v. Baird, 91 Ind. 429. 
[a] Partition—Where an entire] 233, 21 A 588, 23 AmSR 273. See [a] Joint and several note.—By 


tract covered by a deed of trust is 
partitioned among the joint tenants, 
in a suit to which the trustee is 
made a party, but not the benefici- 
ary, and one portion is set apart 
for the payment of the deed of 
trust, and is sold by the master in 
chancery for that purpose, the lien 
on the balance of the land is not 
released, and if this parcel fails to 
satisfy the trust deed, it may be en- 
forced against the rest of the land. 
Brown v. Shurtleff, 24 Ill. A. 569. 

18. Citizens’ Sav. Bank v. Ben- 
nett, 182 Cal. 748, 190 P 44; Mascarel 
v. Raffour, 51 Cal.-°242; O’Brien v. 
Moffitt, 133 Ind. 660, 33 NE 616, 36 
AmSR 566. 


14. Set supra § 871. 

15. Wineman v. Phillips, 93 Mich. 
223, 53 NW $168; Manwaring v. 
Powell, 40 Mich. 371. 

16. Reynolds v. Scott, Brayt. 
(Vt.) 75. 

17. Ind.—Sherman v. Sherman, 3 
Ind, 2337; 


Ky.—Armitage v. Wickliffe, 12 B. 
Mon. 488.: 

La.—Bernheim v. Pessou, 143 La. 
609, 79 S 23; Chatenond v. Hebert, 
30 La. Ann. 404; Schinkel v. Hane- 
winkel, 19 La. Ann. 260; Conrad v. 
Prieur, 5 Rob. 49; Auguste v. Renard, 
3 Rob. 389; Harrod v. Voorhies, 16 
La. 254; Walton v. Lizardi, 15 La. 
588; Shields v. Brundige, 4 La. 326; 
Abat v. Nolte, 6 Mart. N. S. 636; 


Exchange Bank v. Williams, 4 La. 
A, (Orleans) 2438. 
Me.—Androscoggin Sav. Bank - y. 


McKenney, 78 Me. 442, 6 A 877. 
Md.—Martin v. Goldsborough, 25 
A 420. sae 


Mass.—Hastings,v. Hastings, 
Mass. : 
N. J.—Atwater v. Underhill, 22 
ING JifHgs.5990s FF 4 
N. Y.—Weeks v. Weeks, 16 Abb 
(41 C.:J.— 50) -- 


Morris v. Brady, 5 Whart. 541 (hold- 
ing without opinion that, under the 
circumstances, the mortgage was not 
discharged). 

Philippine.—De la Rama v. Mara- 
villa, 21 Philippine 274. 

[a] A covenant not to sue on a 
mortgage debt operates as a release. 
Jackson v. Stackhouse, 1 Cow. (N. 
Yep liZ2y lo Ams 5 i: 

[b] Release to mortgagor’s ven- 
dee.—A mortgage debt is not re- 
leased, nor the mortgage discharged, 
by a release from the mortgagee to 
a purchaser of the mortgaged estate, 
who has assumed payment of the 
mortgage debt, of all claims and de- 
mands arising by virtue of that 
agreement. Knowles v. Carpenter, 
SPRY Trye4s: 

{c] Mortgage given to secure un- 
earned interest.—Where principal 
and accrued interest up to the time 
of acceleration of maturity of debt 
are paid, a mortgage given to se- 
cure payment of interest unearned 
at the time of acceleration of .ma- 
turity is discharged. Garland v. 
Union’ Trust=Co.) 63 OK) 1243" “165 


Pp 197. 

18. Barth v. Severson, 191 Iowa 
770, 1883 NW 617; Schexnailder v. 
Fontenot, 147 La. 467, 85 S 207; 


Donnelly v. Simonton, 13 Minn. 301; 


Bentley v. Vanderheyden, 35 N. Y. 
677. 

19. Cal.—Luning v. Brady, 10 
Cal. 265: 

Ind.—Bergein vy, Brehm, 123 Ind. 
160,,23 NE 496. 

Kan.—Burtis v. Wait, 33 Kan. 478, 
(PE (las, 

ae” v. Prentiss, 7 Mass. 
Miss.—Bush v. Cooper, 26 Miss. 
599, 59 AmD~ 270; Terry v. Woods, 
14 Miss. 139, 45 AmD 274. 


20. Warren: v. Hayes, 74 N. H. 


force of statute the releasing of one 
obligor of a joint and several note 
from personal liability will not dis- 
charge his part of the property from. 
the lien imposed thereon by the trust 
deed securing the note. Henshaw v. 
Plomelane Coy 1. iCaley 3815) L0eee: 


23. Presumption from possession 
erga eee by mortgagor see infra, 

24. Bourland v. Wittich, 38 Ark. 
167; Norton’s Succe., 18 La. Ann. 36; 
Dixfield _v. Newton, 41 Me. 221; Kil- 
bons v. Stephens, 66 Wis. 571, 29 NW 

[a] The surrender of a defea- 
sance to the obligor to be canceled, 
and the retention of it by him, 
amount in law to a cancellation of 


the instrument, although it is not 
actually destroyed. Green y. Butler, 
AO oalee 595, 


{b] A mortgagor has no property 
in his mortgage note after it has 
been extinguished by payment. 
Field v. Weaver, 32 La. Ann. 1242. 

25. Hurst v. Beach, 5 Madd. 351, 
56 Reprint 929. 


26. Hurst v. Beach, supra. 
wen In re Hancock, Xs Linde oh, 


28. Mutual Bldg., ete., Assoc. v. 
Wyeth, 105 Ala: 639, 17 S-45;-Hoyt 
v. Swift, 13 Vt, 129, 37 AmD 586. 

29. Effect upon pending fore- 
closure proceedings see infra § 1069. 

30. See infra § 895. 

31. U. S.—kKarasik vv. People’s 
Trust Co., 252 Fed. 324 [aff 252 Fed. 
337, 164 CCA 261]; Crampton v, 
Massie, 236 Fed. 900, 150 CCA 162. 

Ala.—Garrett v. Cobb, 202 Ala. 241, 
SOE SGP 

Cal.—Montgomery v. Meyerstein, 
186 Cal. 459, 199 P 800; McCarthy 
YS ret 65 Cal. A. 569, 224 -p 
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where the debt is paid by the mortgagor,®? by a pur- 
chaser of the mortgaged premises,** or by a third 
person who advances the money to pay off the mort- 
gage without meaning to hold it as security for his 
reimbursement ;*4 or where the debt secured is not 
due from the mortgagor, but from another person 
who pays it off, the mortgagor in that case occu- 
pying the position of a surety.*° Such payment will 
also revoke and cancel any power of sale contained 
in the mortgage,** and terminate the right of pos- 
session of a lessee under the mortgagee.*" 
gagor’s payment of the debt relieves and exonerates 
a grantee of the mortgaged premises so far as re- 
gards the lien of the mortgage and the rights of 
the mortgagee, whatever claim against him on be- 
half of the mortgagor may be founded on such 
If two mortgages on different proper- 
ties are given to secure the same debt, payment of 


payment.*® 


the debt satisfies both.*® 


[§ 892] (b) Payment by Purchaser of Part of 
Property. Where a purchaser of part of the prop- 


Kan.—Hubbard v. Cheney, 76 Kan. 
922, 91 “P1793, 123° AmSR 129: 

La.—Commercial Germania Trust, 
ete., Bank v. White, 145 La. 54, 81 
Si (53k 

Md.—Brown y. Stewart, 56 Md. 
AieePaxonm Vv. Pauls itarr., sc oM. 
399. 

Mass.—Clark v. Young, 231 Mass. 


156, 120 NE 397; Lydon v. Camp- 
bell, 204 Mass. 580, 91 NE 151, 134 
AmSR 702; Lydon v. Campbell, 198 
Mass. 29, 84 NE 305. 
Mich.-—McMaster v. Campbell, 41 
Mich. 513, 2, NW 836. 
Minn.—Hendricks v. Hess, 112 


Minn. 252, 127 NW 995. 
Mo.—MeNair v. Picotte, 33 Mo. 57; 


Grace v. Gill, 136 Mo. A. 186, 116 
SW 442. . 

N. J.—Turner y. Ridge Heights 
IDE Ch SAVIN a aon eel MIEIL ok 


675; Swinley v. Force, 78 N. J. Ea. 
52, 78 A 249. 
N. Y.—Benham y. Pennock, 13 Hun 


103. 

N. C.—Saleeby v. Brown, 190 N. C. 
138, 129 SE 424. 

Pa.—Ketran’s Hst., 24 Pa. Dist. 
1087. ; 


Porto Rico.—Longpre v. Wolff, 23 
Porto, Rico i 

Wis.—Tobin v. Tobin, 139 Wis. 494, 
121 NW 144; Behrendt v. Burns, 
134 Wis. 479, 115 NW 146; Cumps 
v. Kiyo, 104 Wis. 656, 80 NW 937. 

Eng.—Browne v. Ryan, [1901] 2 
Ir. 653. ; 

Ont.—Re Bland, 30 Ont. L. 100, 5 
OntWN 522, 25 OntWR 419, 16 Dom 
LR 716; Dilke v. Douglas, 5 Ont. A. 
63. 

[a] An attorney’s commission in 
a mortgage is a part of the mort- 
gage, belongs to the mortgagee, and 
is released by payment to the mort- 


gagee. Faulkner v. Wilson, 3 Wkly 
INCE (ea) coo. 
{[b] Subsequent fraudulent as- 


signment.—If a mortgage is in fact 
paid, but instead of being discharged 
is fraudulently assigned with intent 
to defraud creditors, it is not a valid 
lien; and one buying the land from 
the mortgagor’s assignee in bank- 
ruptey is entitled to a decree de- 
claring the mortgage paid and the 
assignment of it void. McMaster v. 
Campbell, 41 Mich. 5138, 2 NW 836. 


32. U. S.—People’s Bank vy. Irvine, 
238 “Med.” 79%, -151 “CCA 6415" okdI- 
patrick v. Haley, 66 Fed. 133, 13 
CCA 480. 

Cal.—Dutton v. Warschauer, 21 
Cal. 609, 82 AmD 765; Johnson v. 


Sherman, 15 Cal. 287, 76 AmD 481; 
McMillan y. Richards, 9 Cal. 365, 70 
AmD 655. 
Il!:—Loewenthal  v. McCormick, 
101 Ill. 143; Redmond v. Packenham, 
66 Ill. 434; Funk y. McReynolds, 33 
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The mort- 
lot 


tanto.*® 


thereafter.*® 


Tie 481; Carroll OHO JGUE 
A. 576. 

Iowa.—Stevenson vy. Polk, 71 Iowa 
278, 32 NW _ 340. 

La.—Hibernia Nat. Bank v. Gra- 
gard, 109 Was677, 38 S..728: 

Me.—-Hussey v. Fisher, 94 Me. 301, 
AQT A 525; .Danforth v. Briggs; 89 
Me. 316, 36 A 452; Moody v. Moody, 
68 Me. 155; Williams v. Thurlow, 
31 2 Mlex 3925 

Md.—Marriott v. Handy, 8 Gill 31. 


v. Haigh, 


Mich.—Fisher v. Holden, 84 Mich. 
494, 47 NW _ 1068. 
Veer Pye v. Lovell, 42 Miss. 


N. H.—Swett v. Horn, 1 N. H. 332. 


N. Y.—Hatfield v. Reynolds, 34 
Barb. 612. 

N. C.—Blake v. Broughton, 107 
IN, Cy 220,, 12° SE 127. 


Oh.—Perkins v. Dibble, 10 Oh. 433, 
36 AmD 97. 

Pa.—Meigs v. Bunting, 141 Pa. 233, 
21 A 588, 23 AmSR 273; Kinley v. 
Hill, 4 Watts & S. 426; Anderson v. 
Neff, 11 Serg. & R. 208. 

S. C.—Dargan v. McSween, 33 S. C. 


324), 11) SSR eLOm. 

Tenn.—Furguson v. Coward, 12 
Heisk. 572. 

Tex.—Perkins v. Sterne, 23 Tex. 
561, 6) Ams ied. 

Wis.—Friend v. Yahr, 126 Wis. 


291, 104 NW 997, 110 AmSR 924, 1 
LRANS 891.. 

[a] Acquisition of mortgage 
notes by mortgagor extinguishes the 
notes and pro tanto the mortgage se- 
curing them as regards third per- 
sons. People’s Bank v, Irvine, 238 
Fed. 791, 151 CCA 641. 

[b] Sale after payment.—In an 
action of ejectment by the purchaser 
of land at a sale under a deed of 
trust, it is a good defense that the 
debt secured by the deed of trust 
was Satisfied before the sale. Fur- 
guson v. Coward, 12 Heisk. (Tenn.) 


572. 

[¢] Dispute as to amount.—The 
receipt by the mortgagee of the 
amount tendered by the mortgagor 
in payment of the mortgage, con- 
cerning the amount of which there is 
a dispute, operates as a discharge, 
notwithstanding the mortgagee’s 
declaration after he has taken the 
money that he only receives it as a 
partial payment. Fisher v. Holden, 
84 Mich. 494, 47 NW 1063. 


33. Cal.—Dodds vy. Spring, 174 
Cal. 472, 163° P 351; 

Ind.—Belk v. Fossler, 49 Ind. ‘A, 
248, 96 NE 15. 

Iowa.—Bissell v. Lewis, 56 Iowa 
Bole “OMNIWie Lilie 


Me.—Given v. Marr,. 27 Me. 212. 


Mass.—Kilborn v. Robbins, 8 Al- 
len 466. 
Miss.—Ramoneda v. Loggins, 89 


ear, 


=, 


4 


has 
la 


[§§ 891-894 


erty covered by a mortgage pays the entire mort- 
gage debt, it discharges the mortgage as to the entire 
property,*® saving only his right to enforce contri- 
bution.*: But such a purchaser cannot discharge the 
mortgage as to his own portion of the land merely 
by paying a proportionate share of the mortgage 
debt,*? unless the mortgage itself apportions the 
debt so that specific portions of it are charged upon 
particular lots,*? or unless there is an agreement in 
the mortgage for the release of portions of the prop- 
erty on payment of a specified sum per acre or per 


[§ 893] (c) Part Payment. Payment of a part of 
the mortgage debt will satisfy the mortgage pro 


[§ 894] (d) Mortgage To Secure Future Advances. 
Where a mortgage is given to secure future ad-. 
vances up to a certain limit, a payment sufficient 
at the time to pay the amount due does not discharge 
the mortgage claim as against further advances made 


Miss. 225, 42 S 669. 
Vt.—Lamoille County Say. Bank, 
a Co. v. Belden, 90 Vt. 535, 98 A 
34. Loewenthal v. McCormick, 101 


Pile 143; Poole v. Kelsey, 95 Ill. A. 
35. Allen v. O’Donald, 28 Fed. 346. 
36. See infra § 1355. 

37. See Landlord and Tenant 

§ 214 note 19 [b]. 

38. Sebor v. Robbins, 1 Root 


(Conn.) 460; Fidelity Trust, etc., Co. 
Vv. (Carr, 67 SW 1258,;-23 “Ky L. (24098 

39. Matheson yv. Thompson, 
Fla. 790; Citizens’ State 
Straughn, 118 Kan. 482, 

40. Hicks v. Bingham, 
300; Taylor v. Porter, 7 Mass. 
aoe Kennelly v. Kelly, 51 Conn. 

42. Colby v. Cato, 47 Ala. 247; 
Merrimon y. Parkey, 136 Tenn. 645, 
LSE ESA ie SIC 

{a] The purchaser of an un- 
divided interest in mortgaged prem- 
ises is not entitled, on paying the 
part of the mortgage debt assumed 
by him, to have the whole mort- 
gage released as to his_ interest. 
Merrimon y. Parkey, 136 Tenn. 645, 
191 SW 327. 

Apportionment of mortgage 
Supra § 837. 

Contributions see supra §§ 839-841. 


see 


43. Walton v. Lizardi, 15 La. 588; 
Barge _v. Klausman, 42 Minn. 281, 
44 NW _ 69. 
font Hawhe vy. Snydaker, 86 Ill. 

45. Ga.—Howard v. Gresh 
Gae47: oe 

Iowa.—Brayley v. Ellis, 71, I 
155, 32 NW .254. a 

Mass.—Miller v. Blinn, 219 Mass. 
266, 106 NE 985. 

Mich.—Olcott v. Crittenden, 68 
Mich. 230, 36 NW 41. 

N Barker, 61 


. H.—Hammond yv. 
ING SE 58 

N. J.—State Mut. Bldg., etc., Assoc. 
v. Millville Impr. Co., 74 N. J. Ea. 
721, 70 A 300 [aff 76 N. J. Hq. 336, 
75 A 1101]; Babbitt v. McDermott, 
(Ch.) 26 A 889. 

N. Y.—Champney v.-Coope, 32 N. 
Y. 543 [rev 34 Barb. 539]; Smith v. 
Mould, 87 Misc. 199, 149 NYS 552; 
New York L. Ins., ete, Co. v. How- 
ard, 2 Sandf. Ch. 183. 

Porto Rico.—Hermanos y. Lopez, 
15 Porto Rico 86. 

S. C.—McCown v. Westbury, 52 S. 
C. 421, 29 SE 668, 30 SE 142. 

Wis.—Pelton v. Knapp, 21 Wis. 
63; Briggs v. Seymour, 17 Wis. 255. 

Ont.—In re Thuresson, 3 Ont. L. 
et 1 OntWR 4, 22 CanLTOccNotes 


46. 


age Jorgensen v. Young, 1 Alaska 


eee 
Yor later cases, developments and changes in the law See cumulative Annotations, same title, page and note number, 


‘ 


§§ 895-898] 


[§ 895] (e) Keeping Mortgage Alive *’—aa. In 
General. Where the mortgage debt is paid, the 
mortgage may be kept alive for other purposes where 
such is the intent of the parties and the rights of 
third persons and ereditors have not intervened.*® 
The parties have the right to treat the mortgage 
as unpaid and as standing as security for future 
advances, and it will be good for such advances as 
besween themselves and as to all others not preju- 
diced thereby.49 So it may be kept alive to secure 
an indebtedness distinet from that which it was 
originally made to secure.°° This rule applies also 
to one who advances to the mortgagor the money 
necessary to pay the mortgage debt, under an agree- 
ment that he shall have the benefit of the mortgage 
security for his own reimbursement.®t One who by 
valid agreement with the mortgagor has agreed to 
‘pay off and discharge the mortgage cannot take an 
assignment of the mortgage and keep it alive as a 
claim against the mortgagor.*” 

After release of personal liability. For the pur- 
pose of accomplishing an equitable result, a mort- 
gage lien may be kept alive and enforced after the 
lien claimant has placed himself in a position which 
precludes him from resorting to the personal obliga- 
tion of the mortgagor or, anyone else for satisfac- 
tion of the debt.°* 

[§ 896] bb. Payment by Indorser or Surety. 
When the mortgage debt is paid by an indorser of 
the mortgage note or: by a surety, it does not neces- 
sarily discharge the mortgage; but the person mak- 
ing the payment may, if such was the intention and 
understanding at the time, hold the mortgage as 
security for his reimbursement by the person pri- 
marily liable.®* 
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[§ 897] cc. Payment by Joint Mortgagor. Where 
one of two joint mortgagors pays the whole debt, it 
satisfies the mortgage only as to his share of the 
debt; for the balance he may enforce it against 
the other.®® 

[§ 898] (2) Who May Pay. Payment of a debt 
secured by mortgage, with the effect of extinguishing 
the mortgage, may be made by the mortgagor him- 
self,°° even after he has sold the equity of redemp- 
tion,’ and although the grantee has assumed and 
agreed to pay the mortgage.°* A payment extin- 
guishing the mortgage further may be made by 
either of two joint mortgagors;°? or by any person 
claiming under the mortgagor or succeeding to his 
rights,°° such as his widow,*! his executor,°? or his 
guardian, if he is incapacitated;°* or a purchaser 
of the equity of redemption;** or by a surety or 
guarantor of the mortgage debt when the principal 
debtor makes default ;°° or by the holder of a junior 
lien on the same premises;°* or generally by any 
person having a right or interest in the property 
which he is obliged to protect by paying the mort- 
gage,®" the rule as to such a person being that, if 
he is not primarily responsible-for the mortgage 
debt, he will be entitled, on paying it off, to an 
assignment of the mortgage,°* or to be subrogated 
to the rights of the mortgagee.®® But a stranger or 
mere volunteer can claim no right to pay off the 
mortgage, nor can he compel the mortgagee to ac- 
cept his tender of the amount due, nor found any 
rights under the mortgage or in the mortgaged prop- 
erty on such tender or its acceptance by the mort- 
gagee.’° And this is also true of one who claims an 
interest in the estate not under or subject to the 
mortgage,"! as the holder of a tax title.7? 


47. Reissue of mortgage see N. Y¥.—Gutman v. Schreiber, 173] Ill. A. 158; Ball v. Callahan, 95 Ill. 
infra § 998. App. Div. 670, 160 NYS 243 [aff] A. 615 [aff 197 Ill. 318, 64 NE 295]. 

4g. Salvin v. Myles Realty Co.,|226 N._Y. 582 mem, 123 NE 868 [a] Interest.—A junior moriga- 
227 N. Y. 51, 124 NE 94, 6 ALR 581|/mem]; Rogers v. Traders’ Ins. Co.,| gee is entitled to pay the interest 
{rev 177 App. Div. 886 mem, 163]/6 Paige 583. _ due upon a prior mortgage for his 
NYS 1131 mem]. See Howard v. N. C.—Knight _v. Rountree, 99] protection. Hawkins v. Maxwell, 156 
Burns, 20M All. A. 579." - N.C. 389, 6 SE 762. -| App. Div. 31, 140 NYS 909 [aff 215. 

49. Darst v. Gale, 83 Ill. 136. Wis.—Pelton v. Knapp, 21 Wis.| N. Y. 673 mem, 109 NE 1078 mem]. 

50. Hoy v. Bramhall, 19 N. J.| 68. Redemption by junior encumbrancer 
Eq. 563, 97 AmD 687; Union Bank [a]. A payment by some of sev-|see XXIV in 42 C. J. 
vy. Schneider, 70 Misc. 377, 128 NYS|eral joint guarantors is a payment 67. Cal.—Ingham v. Weed, 5 Cal. 
878. by all; and if a mortgage has been| Unrep. Cas. 645, 48 P 318. 

51. Home Sav. Bank v. Bierstadt,}Siven to secure them against a Fla.—Dundee Naval Stores Co. v. 
168 Ill. 618, 48 NE 161, 61 AmSR| several liability, the nonpaying mort-| McDowell, 65 Fla. 15, 61 S 108, Ann 


gagees will 
for the payors. 
Mich. 291. 


146; Wells v. Chapman, 4 Sandf. Ch. 
(Ne Y.)- 312). Laff 13: Barb..:561]..' See 
Camp v. Smith, 5 Conn. 80 (A in- 
dorsed a note, payable at a bank, 
for B’s accommodation, and, as se-]§ 9 


in equity be’ trustees 
Dye v. Mann, 


ye ae of mortgage see infra 


Cas1915A 387. 


10 Ga.—-Loftis v. Alexander, 


139 Ga. 


346, 77 SE 169, AnnCas1914B 718; 
A oak Vari Nell SI Gan Wosen 4m Sunt 


Ill.—Thomas v. Home Mut. Bldg. 


curity, B mortgaged land to A, the 55. Sumner y. Rhodes, 14 Conn. 

condition of which was that B should | 135. ; { ; Loan Assoc., 2438 Ill. 550, 90 NE 
pay the note according to its tenor. 56. Blim v. Wilson, 5  Phila.|1081; Gipps Brewing Co. v. Wasson, 
B failed in business, and told <A] (Pa.) 78; Wheeler v. Brooke, 26/193 Ill. A. 158. 

that he must provide for the note.] Ont. 96; Queen’s College v. Clax- Md.—Weber vy. Lauman, 91 Md, 
Four days before it became pay-|ton, 25 Ont, 282. 9.0; 845  Ars8 70, ; 

able, C, in pursuance of an agree- 67, -Blim: Svs" Wilson.(.5) Phila. Mo.—Speer v. Forest City Home 
ment between him and A, paid the] (Pa.) 78. Bank, 200 Mo. A. 269, 206 SW 405. 
note at the bank, and took a re- 58. Minnesota Le & is Co... sy N. Y.—Simonson vy. Lauck, 105 


from <A, of his interest in the 
lease NW 955 


mortgage. It was held that such . 
payment at the bank by C_ was not 59. Simpson v. 
a payment of the note by B, within | 237. 

the condition of the mortgage, so as 60. 


in him). 
194 Mich. 


to revest the title 
52. Swartz v. Swartz, 
617, 161 NW 827. 


373 


Peteler Car Co., 182 Minn. 277, 156 


See cases infra notes 61-64. 
61. Stinson y. Anderson, 96 Ill. 


62. Bishop v. Chase, 156 Mo. 158, iS) 


App. Div. 82, 93 NYS 965; Hover vy. 
Hover, 21 App. Div. 565, 48 NYS 395 
[aff 155 N. Y. 666 mem, 49 NE 1098 
mem]. 

Pa.—Dollar Say. Bank v. Duff, 269 
Pa. 29, 112 A 23; Hanover Sav. Fund 
Soc. v. Ketterer,, 19. Pa- Dist. 139: 
. C.—Hairston v. Hairston, 
S. ©. 298, 14 SE 634, 


Gardiner, 97 Ill. 


35 


[a] Evidence held sufficient to|56 SW 1080, 79 AmSR 515; Wood 
show contract or agreement. Swartz| Vv. Hammond, 16 R. I. 98, 17 A 324, Ont.—Robinson vy. Hall, 1 Ont. 
v. Swartz; 194 Mich. 617, 161 NW/|18 A 198. 266. 
827. 63. Cheney v. Roodhouse, 135 Ill. 68. See supra § 692. j 
53. James v. Williams, 102 Kan.| 257, 25 NE 1019. 69. See Subrogation [37 Cye 443 
231, 169 P 1163. 64. Hazle v. Bondy, 173 Ill. 302,] et seq]. 
54. Ill.—Peirce v. Garrett, 65 Ill.|}50 NE 671; Poole v. Kelsey, 95 Ill. 70. Bennett v. Chandler, 199 Tl. 
A. 682. A. 233; Smith v. Dinsmore, 16 Ill.|97, 64 NE 1052; Young v. Morgan 
Ky.—Thornberry v. ‘Thixton, 4|A. 115; Swope v. Leffingwell, 72 Mo.|89 Ill. 199; Hough v. 4Stna L: tins’ 
Kyl 825, 212, ‘Ky. Op.’ 13. 348; Watts v. Symes, 16 Sim. 640,|Co., 57 Ill. 318, 11 AmR 18; Thomp- 
- Md.—Dircks v. Logsdon, 59 Md.| 39 EngCh 640, 60 Reprint 1022; Reid|son_ v. Griggs, 31 Pa. Super. 608; 
muS8 v. Cooper, 2 Ch. Chamb. (Ont.) 90.|McCulla v, Beadleston, 17 R. I. 20 
Mass.—Worthy v. Warner, 119 65. Richeson v.. Crawford, 94 Ill.|/20 A 11. . 
Mass. 550. | 165. 71. Sinclair v. Learned, 51 Mich. 
Mich.—Dye v. Mann, 10 Mich, 66.. Tyrrell v. Ward, 102 Ill. 29;| 335, 16 NW_ 672. 
291, Gipps Brewing Co. v. Wasson, 193 72. Sinclair v. Learned, supra. 
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Purchaser of part of property. The owner of a 
part of the land included in a mortgage, made by 
a former owner, may pay the mortgage, and will be 
entitled to an assignment of the mortgage.** But 
where there is a dispute as to the title to the equity 
of redemption, the mortgagee is not obliged to ac- 
cept a tender of the mortgage money from one who 
holds but a moiety of the land, in redemption and 
satisfaction of the whole mortgage.* 

[§ 899] (3) To Whom Payment May Be Made“ 
—(a) In General. Payment of a mortgage debt 
should be made to the mortgagee in person, or to 
some one who is duly authorized by law to receive the 
payment in his stead,’* or to whom he has given 
the power and authority to receive it."* But gen- 
erally the mortgagor is justified in paying or settling 
with the person having the apparent authority to 
receive satisfaction of the mortgage; and a discharge 
thus obtained will prevail against any person having 
a secret or reserved interest in the mortgage.’® 

The trustee in a deed of trust in the nature of 
a mortgage has generally no authority to receive 
payment,’® at least unless made when and as pre- 
seribed by the terms of the deed,®° although he has 
sold real estate for the creditor or collected rents 
for him.*! However, it has been held that payments 
to the trustee and satisfaction of the mortgage given 
by the trustee, even without the surrender of the 
note and mortgage, under circumstances amounting 
to an estoppel against the holder of the note and 
mortgage, terminated the liability of the mort- 
gagor,®? although the note was payable to a third 
person and not to the trustee.*® 

Transferee of note. When mortgage notes, which 
are made payable to order of maker and are in- 
dorsed in blank by him, are delivered to one for 
collection, the mortgagor may pay the amount of 
the debt to him ** if those who are beneficially in- 
terested do not question such payment.*® 
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[§§ 898-901 


Notice of rights of third person. If the mort- 
gagor knows that the ostensible or original owner of 
the mortgage has no longer the right to receive pay- 
ment of it, he is not protected in making a payment 
to him;8* and if he knows that a third person sets 
up an apparently well founded claim to the money, 
he must take measures to protect himself in making 
the payment.’*? If there is doubt as to the person 
entitled to the money, the mortgagor may file a bill 
of interpleader or bring the money into court.*® 

When the mortgage runs to a public officer, very 
great care should be taken in seeing to his author- 
ity to receive payment of it and his proper account~ 
ing for the money paid to him.*® 

[§ 900] (b) Joint Mortgagees.°° A mortgage run- 
ning to several persons jointly to secure a joint debt 
may be paid to either of the mortgagees.®! It is 
otherwise where a mortgage or trust deed is given 
to secure the separate debts of several different cred- 
itors.°? And it has been held that, where a mort- 
gage to several is payable to the mortgagees or 
survivor, and the mortgagor pays to one, although 
such payment may be a good discharge in law, the 
matter is at large when it comes into equity, and the 
court will take into consideration all of the facts 
of the case, ascertain whether the payee was bene- 
ficially entitled to the whole or a part only or 
whether he was a trustee with the other mortgagees, 


and treat the payment as good in whole or in part 


or altogether bad accordingly. 28 

[§ 901] (4) Time at Which Payment May Be 
Made.°* Where there is no time specified in which 
to pay the mortgage, a reasonable time will be al- 
lowed.2®> Where a mortgage is payable at or before 
a certain date, it may be paid wummediately.°® 

Payment before due. The mortgagee or person 
entitled to payment of the mortgage debt cannot 
be compelled to accept such payment until it falls 
due according to the terms of the mortgage,®* unless 


73. Salem v. Edgerly, 33 N. H.|.Schroeder v, Wolf, 227 Ill. 133, 81 NE s9. See Slaughter v. State, 132 
46. Pais Ind. 465, 31-NE 1112; Knox County 
74. Rowell v. Jewett, 73 Me. 365. [b] Evidence held to show that a/v. Goggin, 105 Mo. 182, 16 SW 
75. Payment to: trustee in a deed of trust to se-|684; Farmers’ L. & T. Co. v. Wal- 


Agent see Agency §§ 256-279. 

Assignee or after assignment see 
supra §§ 719, 720. 

Decedent’s representative 


lect the notes. 


see Hx- [ec] 


cure notes has no authority to col- 
Wynn v. Grant, 166 
N. C. 39, 81 SE 949. 

No competent beneficiary.— 


worth, 1 N. Y. 433; Welsh v. Free- 
man, 21 Oh. St..402. 
90. Release by joint mortgagee 


see infra § 934: 


ecutors and Administrators § 342.|If there is no person in existence 91. Ga.—wWright v. Ware, 58 Ga. 

76. Garrett v. Fernauld, 63 Fla.| competent to receive payment of the] 150. 

434, 57 S 671; Cutler v. Haven, 8|debt secured by a trust deed, the Ill. Lyman v. Gedney, 114 Ill. 388, 
Pick. (Mass.) 490; Park v. Lincoln,| court, after the lapse of sixteen|29 NE 282, 55 AmR 871. 

12 Mass. 16; Cary v. Cary, 189 Pa.| years, will decree a conveyance by Minn.—Flanigan  v. Séelye, 53 
65, 42) A 019: the trustee to the heirs of the] Minn. 28, 55 NW 115. 

77, N. J.—Dorman v. West Jer-| deWtor. Saunders v. Mason, 21 F. N.. Y.—Peo. v. Keyser, 28 N. Y. 
SeVarvitlewretcat Co, oc: ONG One Sr kOase IN One leroi Or Cranch. C.: C. 470.) 226; 84 AmD»e 338: ‘ 
105 A 195. ©0. Schroeder y. Arcade Theater Pa.—McFarland’s Est., 17 Pa. Dist, 

N. Y.—Forbes v. Reynard, 49 Misc.|Co., 175 Wis. 79, 184 NW 542; Con-| 936. 

154, 98 NYS 708 [aff 113 App. Div.| nell v. Kaukauna, 164 Wis. 471, 159 Eng.—Powell v._ Brodhurst, [1901] 
306, 98 NYS 710]. NW 927, 160 NW 10385, AnnCas1918A|2 Ch. 160; In re Jackson, 34 Ch. D. 

Wis. —Cerney v. Pawlot, 66 Wis. | 247. 732; Vickers v. Cowell, 1 Beav. 529, 
262, 28 NW _ 183. 81. Wynn v. Grant, 166 N. C. 39,/17 EngCh 529, 48 Reprint 1046. 

Eng.—Lewis va King, 2) Bro. Ch, | 81 (SH 949. 92. Ingram v. Kirkpatrick, 43 
600, 29 Reprint 330. 82. Brown v. Hall, 32 S. D. 225,|N. C. 62; Brasier v. Hudson, 9 Sim. 

Ont.—Greenwood v. Commercial|142 NW 854; McVay v. Bridgman,}1, 16 EngCh 1, 59 Reprint 256. 
Bank, 14 Grant Ch. 40. 2 SoD S747 ka) NW) sis: 98. Powell v. Brodhurst, [1901] 

Payment to guardian of infant see 83. Brown v. Hall, 32 S. D. 225,) 2 Ch. 160. 

Guardian and Ward § 215 note|/142 NW 854. 94. Computation of time for pay- 
42 [b]. 84. Miller v. C. C. Hartwell Co.,|ment see Time [88 Cyc 306]. 

78. Sheldon v. McNall, 89 Ill. A.| 241 Fed. 636, 154 CCA 394. Payment on Sunday see Sunday 
138; Verdine v. Olney, 77 Mich. 310, 85. Miller v. C. C. Hartwell Co.,| [37 Cyc 557]. 

43 NW 975. supra. 95. Griffin v. Smith, 101 Conn. 

79. Coffin v. Planters’ Cotton Co., 86. See Foy v. Armstrong, 113/219, 125 A 465. 

124 Ark. 360, 187 SW 309; Schroeder| Iowa 629, 85 NW 753; Koetter v. [a] Illustration—In a contract 
v. Wolf, 227 Ill. 133, 81 NE 138;|German-American Title Co., 53 SW |for the sale of land, the balance of 
Kransz v. Uedelhofen, 193 Ill. 477,|382, 21 KyL 813; Waterman v. Web-|the purchase price being secured 


62 NE 239; Fortune v. Stockton, 182 
Tll. 454, 55 NE 3867; Stiger v. Bent, 
111 Ill. 328; Leon v. McIntyre, 88 
Tll. A. 349; Wynn v. Grant, 166 N. C. 
89, 81 SE 949; Miller v. Mitchel, 
58 W. Va. 431, 52 SE 478. 

[a] The attorney of the trustee 
has no authority to _ settle the 
grantor’s claim without his consent. 


Stor, LOSING Yili, 2 id SNe si0y 

87. See cases supra note 86. 

88. Blake v. Garwood, 42 N. J. 
Eq. 276, 10 A 874; Varrian v. Ber- 
rien, 42 N. J. Eq. 1, 10 A 875; Hockey 
v. Western, [1898] 1 Ch. 350; In re 
Bell, [1896] 1 Ch. 1; In re Worth- 
ington, 33 Ont..L. 191, 7 OntWN 
887, 21 DomLR, 402. 


by a mortgage without any definite 
time of payment, a reasonable time 
in which to make mortgage payable 
would have been one year. Griffin 
v. Smith, 101 Conn. 219, 125 A 465. 

96. In re John St., etc., 19 Wend. 
CGNEAY)) 659. 

97. U. S.—Weldon v. Tollman, 67 
Fed. 986, 15 CCA 138. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 901-903] 


it is otherwise provided by statute °® or the privi- 


lege of paying sooner is accorded by the terms of 
the contract,®® as where the right has been reserved 
to obtain a release of the property, wholly or in 
part, upon a sale of it by the mortgagor.t How- 
ever, a junior mortgagee relying upon the record 
as to the dates of maturity of prior encumbrances 
is not bound by an agreement between the prior en- 
ecumbrancers and the mortgagor extending the time 
for payment of their,debts to his prejudice where 
he has no knowledge or notice of such extension.” 
A provision that any default in the payment of an 
installment of interest shall cause the whole debt 
to become due and payable is for the benefit of the 
mortgagee, and operative only at his option, and 
does not give the mortgagor the privilege, on such 
default, of paying off the entire debt. The ac- 
ceptance of a partial payment of a mortgage debt 
before maturity is not a waiver of the mortgagee’s 
right to refuse to accept a tender of the balance 
before maturity.* 

Payment after default. Under the equitable or 
lien theories as to the operation and effect of a mort- 
gage,°> a payment of the mortgage debt before fore- 
closure is perfected, although not made until after 
default will discharge the hen,® and, by statute, in 
some jurisdictions, the right of the mortgagee in 
the land is extinguished by payment or tender of 


Cal.—Smiddy v. Grafton. -163 Cal. 


16, 124 P 433, AnnCas1913E 921. {a} 
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of the mortgagor). 
After default in installment. 


[41 C.J.] 789 


payment even after condition broken.*. Where the 
legal title is regarded as passing under the mort- 
gage, there is “some. variance of authority as to 
whether a reconveyance is necessary to revest the 
estate in the mortgagor where payment is not made 
until after default.® 

[§ 902] (5) Place at Which Payment May Be 
Made. The place of payment is that designated in 
the mortgage or the accompanying note or bond,? 
but a stipulation in this regard may be overcome by 
special arrangement or by the usual course of dealing 
of the parties.t? When the mortgagee has a right 
to elect to declare the principal due on default on 
paying interest, but there is no provision for place 
of payment, the mortgagee is not entitled to declare 
a forfeiture for failure of the mortgagor to tender 
the interest at the mortgagee’s place of residence 
in another state, the latter having no agent to whom 
payment could be made within the state.*t 

[§ 903] (6) What Constitutes Payment—(a) In 
General. The requisites and sufficiency in general 
of payment discharging an obligation to pay money 
are elsewhere considered.!? Payment to discharge 
the mortgage must be real.1* In any ease, the mort- 
gage is not discharged unless the intended means 
of satisfaction actually reaches the creditor and be- 
comes and remains effective in his hands;1* and if 
a payment is conditional, it does not release the 


4115" Cox) Vv. Kille; 750) Ne J. Hid. ai76; 
24 A 1032. 


Mass.—Gordon v. Ware Sav. Bank, 
115 Mass. 588. 

N. Y.—Lisman v. Michigan 
insular, Car. Co.) 00:-Apps Div. 311; 
63 NYS 999; French v. Kennedy, 7 
Pete. 452; Hoag v. Rathbun, Clarke 
12. 


S. C.—Pyross v. Fraser, 82 S. C. 
498, 64 SE 407, 129 AmSR 901, 23 
LRANS 403, 17 AnnCas 150. 

Wis.—Lichtstern v. Forehand, 181 
Wis. 216, 194 NW 421. 

Eng.—Burrough y. Cranston, 2 Ir. 
Eq. 203; Postlethwaite v. Blythe, 2 
Swanst. 256, 36 Reprint 613. 


Ont.—McDermott v. Keenan, 14 
Ont. 687; Green v. Adams, 2 Ch. 
Chamb, 124. 

[a] Paying money into court to 


obtain release.—Where an estate was 
conveyed, among other purposes, to 
secure a debt of small amount in 
comparison with the value of the 
property, and the debtor offered to 
pay into the court the largest sum 
to which the debt could in any prob- 
ability amount, and asked a release 
thereupon, the court refused his ap- 
plication, holding that the creditor 
was entitled to retain the security 
until actual payment of the debt. 
Postlethwaite v. Blythe, 2 Swanst. 
256, 36 Reprint 613. 

[b] Whe proceeds of a fire in- 
Surance policy cannot be applied to 
the satisfaction of the mortgaged in- 
debtedness before such indebtedness 
becomes due without the consent of 
the mortgagor and the mortgagee. 
Lichtstern v. Forehand, 181 Wis. 216, 
194 NW 421. 

98. See Bradburn v. Edinburgh 
Tealnss Con 5 Ont, 1; 65%.2 (Ont War 
253 (holding Can. Rev. St. [1886] 
c 127 § 7 applied to every mortgage 
on real estate executed after the 
first of July, 1880, where the money 
secured “is not, under the terms of 
the mortgage, payable till a time 
more than five years after the date 
of the mortgage’’). 


Pen- 


99. Hodgins v. Ontario Loan, etc., 
Conn Ont, A. 202. Seo, Archbold 
v. Building, ete., Assoc., 16 Ont. A. | 


1 (holding that, where it was shown 
that after maturity of the mort- 
gage the parties continued to deal 
upon the terms therein contained so 
far as applicable, the option to pay 
the money secured by the mortgage 
at any time still operated in behalf 


—By agreement between A and the 
town of N, A agreed to organize a 
company and erect a furniture fac- 
tory in the town of N, and to main- 
tain and operate it for twenty years, 
and employ, in connection therewith, 
an average of seventy-five hands 
during the same period; and the 
town agreed to make certain conces- 
sions to the company and to lend 
it twenty thousand dollars payable 
without interest, by annual install- 
ments of one thousand dollars, to 
be secured by a mortgage on the 
company’s property with the pro- 
vision that the company might at 
any time repay the balance of the 
loan “at the then cash value figured 
at the rate of’ four per centum per 
annum.” The company was organ- 
ized, the factory built as agreed, and 
a mortgage given in pursuance of 
and referring to the above agree- 
ment, and the factory was insured 
for twenty thousand dollars payable 
to the town “as its interest may 
appear.” After three years the com- 
pany ceased to operate and went into 
liquidation, and shortly after that 
the factory was burned. Two in- 
stallments, had been paid and one 
was overdue. It was held that the 
town of N was entitled out of the 
insurance*> money to retain’ the 
amount of the overdue installment 
with interest, and the liquidator was 
entitled to have the mortgage dis- 
charged on the further payment to 
the town out of the insurance money 
of an amount equal to the cash 
value of the future installments of 
the date of payment on the basis 
four per cent compounded annually. 
Re Anderson Furniture Co., Ltd., 39 


Ne Bl 39: 

1. Snow v. Bass, 174 Mo. 149, 73 
SW 680. 

[a]. Money consideration antici- 


pating release not usurious.—It is 
not usurious for a mortgagee to re- 
quire the payment of the whole 
amount of interest that will have 
accrued at maturity in consideration 
of a release before maturity. AIl- 
len -v. Osborne, 41 Pa. Co.- 465. 

2. Wheeler v. Menold, 81 Iowa 
647, 47 NW 871. See Sager v. Tup- 
per, 35 Mich. 134 (holding that 
junior encumbrancer had absolute 
right to redeem). 

3. .Watts v. Hoffman, 7 Ill. A; 


Who may elect see infra § 1035. 


4. Pyross v. Fraser, 82 S. C. 498, 
64 SE 407, 129 AmSR 901, 23 LRA 
NS *403,'17 AnnCas 150. 

5. See supra §§ 1-3. 

6 Johnson v. Sherman, 15 Cal. 


287, 76 AmD 481; Patterson v. North- 
erm) Trust, Co., 230) Dll. 334,782) INE 
837; Hussey v. Fisher, 94 Me. 301, 
47 525. 

[a] Tllustration. — A mortgagor 
whose property has been placed in 
the hands of a receiver pending fore- 
closure may, at any time, pay the 
debt and have the property restored 


to his possession. Patterson vy. 
Northern Trust Co., 230 Ill. 334, 82 
NE 837. 


Redemption see XXIV in 42 C. J. 
hots Southerin v. Mendum, 5 N. H. 

8 See infra § 996. 

9. Union Mut. L. Ins. Co. v. Union 
Mills Plaster Co., 37 Fed. 286, 3 LRA 
90; Adams v. Rutherford, 13 Or. 78, 
3 =P 896: 

1077 Union, OMuts © aains se Cowmmave 
Union Mills Plaster Co., 37 Fed. 286, 

LRA 90 


3 : 

11. Weyand v. Park Terrace Co., 
202. N. Y. 231, 95 NE 723, 36 LRANS 
308, AnnCas1912D 1010. 


12. See Payment [30 Cyc 1173]. 

18. Union Bank v. Schneider, 70 
Mise. 377, 128 NYS 878. 

[a] Proceeds of discount.—Where 


a mortgagee bank accepts a check 
on funds obtained by discount of 
a new note, it is not an actual pay- 
ment of the former note and mort- 


gage. Union Bank v. Schneider, 70 
Mise. 377, 128 NYS 878. 
Nebr.—Bax v. Hoagland, 13 


14, 
Nebr. 571, 14 NW 514. 

N. J.—Middlesex Freeholders v 
Thomas, 20 N. J. Ha. 39. 

N. Y.—Kaminski v. Swider, 122 
Mise. 795, 203 NYS 893. 

S. D—Geddis v. Northwestern 
Trust Co. 23. Steebs 5319 aAe2eeNivy 
587. 


Tenn.—Donaho v. Bales, (Ch. A.) 
59 Sw 409. > 

Va.—Deaton Grocery Co. 
per, 98 Va. 587, 36 SE /988. 

[a] Held not to constitute pay- 
ment.—Rubin v. Newberger, 209 Ill. 
A. 433; Piedmont Lumber Co. v. 
Christenbury, 155. N. C. 257, 71 SE 


37. 
[b] Money paid by the agent of 


v. Pep- 


790 [41 C.J] 


mortgage until the condition is performed.1® Where 
an agreement to extend the time for payment is en- 
tered into after the mortgage has become due in con- 
sideration of the payment of a usurious premium, 
the amount of such premium may be eredited upon 
the mortgage as of the time when the payment was 
The fact that, upon an attempted sale of 
the note and mortgage, the mortgagee has received 
the full value thereof does not constitute a pay- 
ment as between the mortgagor and mortgagee."’ 

[§ 904] (b) Intention of Parties. 
tween the parties a transaction constitutes a pay- 
ment and discharge of a mortgage is dependent upon 
their intention,!® and it will not have such effect 
where they mean to keep the security alive and not 


made.?® 


to extinguish it.?® 


[§ 905] (c) Conveyance of Property or Receipt 
of Proceeds. Payment and discharge of a mortgage 
debt may be effected by a transfer to the mortgagee 
of the mortgaged premises and the acceptance of 


a mortgagor for the, purpose of ob- 
taining a postponement of fore- 
closure sale, and which was ex- 
pended by the mortgagee for  re- 
advertisements, cannot be applied to 
the reduction of the mortgage debt. 
Holland Trust Co. v. Hogan, 17 NYS 
sy 

[c] Check to order of third per- 
son.— Where an individual purchased 
the assets of a corporation and as- 
sumed a mortgage securing a debt 
owed by the corporation and drew 
a check to the order of the corpora- 
tion to apply on the mortgage in- 
debtedness, it was the duty of the 
corporation, and not of a former 
treasurer, who held the mortgage as 
trustee for collection, to apply the 
check in reduction of the mortgage. 
Doxen v. Wagner, 142 Md. 441, 121 A 


254. c 
15. Becker v. Carey, (N. J. Ch.) 
86 A 770; Gage v. Gage, 11 S. D. 
301, 77 NW 109; Stoel v. Flanders, 
68 Wis. 256, 32 NW 114. 

[a] Construction.—Where a ven- 
dor, receiving corporate stock of the 
purchaser on the understanding that 
@ credit for the price should be 
made on a future date on payment 
of stipulated installments, surren- 
dered the stock at the, request of 
the purchaser, and received stock in 
another corporation, the inability of 
the vendor to produce the identical 
stock originally received did not ren- 
der the sale of the stock complete 
and entitle the vendee of the land to 
a present credit which would de- 
feat the vendor’s right to foreclose 
a mortgage given to secure the price 
Matthews v. Emdin, 


93; Trusdell v. Jones, 
121 [aff 23 N. J. Eq. 554]. 

17. North Ave. Bldg., ete., Assoc. 
v. Huber, 286 Ill. 375, 121, NE 721. 

18. lIowa.—Johnson v. Myer, 197 
Iowa 1110, 198 NW 654. 

N. Y.—Thurber v. Stimmel, 119 
Neos 1641,0 24) NB) 4; Cadysv. Mer- 
chants’ Bank, 14 NYSt 99. \ 

N. C.—Taylor v. Snow Hill First 
Nat. Bank, 190 N.C. 175,129 SE 405. 

Pa.—Meigs v. Bunting, 141 Pa. 233, 
21 A 588, 28 AmSR 278; Ripley v. 
Ripley, 34 Pa. Super. 587; Ketran’s 
Est., 24 Pa. Dist. 1087. 

Philippine.—Mision de San Vicente 
v. Reyes, 19 Philippine 524. 


[a] Held jury question.—Taylor 
v. Snow Hill First Nat. Bank, 190 
IN. CG. 4175, 129 SH 405. last 

[b] Payment or deposit.—Mision 
de San Vicente v. Reyes, 19 Philip- 
pine 524. 

19. Ala.—Brown vy. Scott, 87 Ala. 


453, 6 S 384. 

Iowa.—Bensen v. Reger, 186 Iowa 
19, 168 NW 881, 172 NW 166; Mar- 
tin v. Central L. & T. Co., 78 Iowa 
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\ 


the same by him as satisfaction, wholly or pro 
tanto,?° or under similar conditions, his acceptance 
of other property of the mortgagor." 
true where there is a sale of the premises by the 
mortgagor to a third person, to which the mortgagee 
assents and of which he receives the consideration 
in satisfaction of the mortgage debt,?? or where the 
mortgagee accepts a sufficient share of the proceeds 
of a sale of the mortgaged premises in partition or 
any other judicial proceeding,?* or damages-are col- 
lected by the mortgagee from a corporation con- 
demning the property or part of it under the power 
of eminent domain;** but in the absence of an agree- 
ment to that effect, the mortgagee cannot be com- 
pelled to accept the mortgaged premises in satis- 


This is also 


faction of the mortgage debt.”® 


504, 48 NW 301; Spurgin v. Adam- 
son, 62 Iowa 661, 18 NW 298. 

Kan.—Champion v. Hartford Inv. 
Cou 45 Kan. 103, 25 P 590, 10 LRA 

Me.—Cole v. Edgerly, 48 Me. 108. 
i Paap v. Logsdon, 59 Md. 

Mass.—Everett v. Gately, 183 
Mass. 503, 67 NE 598; Ryer v. Gass, 
130 Mass. 227; Howe v. Lewis, 14 
Pick. 329) 

Miss.—Hartford F. Ins. Co. v. J. R. 
Buckwalter Lumber Co., 116 Miss. 
822, 837, 77 S 798 [quot Cyc]. 

Mo.—Keet v. Baker, 141 Mo. 175, 
42 SW 940; Sater v. Hunt, 66 Mo. 
A. 527. 

N. H.—Felker v. Mowry, 69 N. H. 
164, 38 A 726; Salvage v. Haydock, 
68 N. H. 484, 44 A 696. 

N. J.—Faulks v. Dimock, 27 N. J. 
Eq. 65. 

N. Y.—Squire v. Greene, 168 N. Y. 
6592 61 UN ReELsospettsr we betta: 
159 N. Y. 547 mem, 54 NE 1089 
mem), [aft 9 .App: Div. 2105 41 NYS 
285]; Coles v. Appleby, 87 N. Y. 
114 [aff 22 Hun 72]; Peck v. Minot, 
3 Abb. Dec...465, 4 Transer, “A.- 27 
[aff 27 N. Y. Super. 323]; Gutman 
v. Sehreiber, 173 App. Div. 670, 160 


NYS (243. [aff 226 N:. Y. 582 mem, 

123 NE 868 mem]. 

Peepers oF ae Veer pn Vis iia la, 
R. l.—Bradford v. Burgess, 20 R. I. 

290, 88 A 975 


Vt.—Johnson v, Valido Marble Co., 
64 Vt. 337, 25 A 441, 

Eng.—Thorne v. Cann, [1895] A. 
C. 11, 18 ERC 552; Liquidation Es- 
tates Purchase Co. v. Willoughby, 
LUS96) st Choi Z2or sing wre: Harvey. 
[L896)),1 Che 13873 In re Pride, [1891] 
a/Ch, 135; Hood vy. Phillips, 3 Beay. 
5138, 43 EngCh 513, 49 Reprint 202, 
18 ERC 535. 

Ont.—Canada Trust, etc.’ Co. v. 
Stevenson, 20 Ont. A. 66; Heney v. 


Wiese: Trust, etc... CO. .2 Ontwik 
146. 
[a] Payment held intended to ex- 


tinguish mortgage.—Curley v. Ford, 
168 Ill. A. 525; Mulligan v. Cocks, 
150 App. Div. 246, 134 NYS 1028 
[aff 2120 INve Ys, 614° mem, (1067 Nb 
10386 mem]. 
Estoppel. — Marking notes 
as they were turned over 
to a trust company, created no estop- 
pel to claim that the word “Paid,” 
meant only that the notes had been 
taken up in accordance with an 
agreement with the mortgagee. Ged- 
dis v. Northwestern Trust Co., 23 
Sst 63 Ula; NMI G8 ve 

20. Ark.—Cooper v. Phillips, 157 
Ark. 525,.249 SW. 12. 

Fla.—U. S. Savings Bank y. Pitt- 
man, 80 Fla. 423, 86 S 567. 

Ida.—Shaner v. Rathdrum State 
Bank, 29 Ida. 576, 161 P 90. 


Proceeds of insurance. The proceeds of insurance 
upon the mortgaged property, while primarily a 
payment on and satisfaction pro tanto of the mort- 
gage debt,?® may by agreement between the mort- 


Ill. Novak v. Kruse, 288 Ill. 363, 
U2 Se ONE blo) 

Iowa.—MecMahon vy. Gotch, 191 
Iowa 1, 179 NW 929. See Tansil v. 
McCumber, 206 NW 680 (mortgagee 
cannot appropriate equity of redemp- 


tion and avoid accounting for its 
value). 
eC a v. Lester, 12 Kan. 
Md.—Leary v. Clayton, 131 Md. 
545, 102 A 765. 
Nebr.—Perry V., Baker, 61¢Nepr 


841, 86 NW 692. 
Oh.—Jennings v. Wood, 20 Oh. 261. 
Porto Rico.—Minoso v. Caguas, 27 

Porto Rico 888. 

Eng.—Brown v. Stead, 5 Sim. 535, 
9 EngCh 535, 58 Reprint 439. 

See Williams v. Campion, (N. D.) 
206 NW 703 (holding acquisition of 
title in payment not shown). 

[a] Agreement construed. — An 
agreement by the holder of a secured 
note with the grantee of the mort- 
gagor, who was _ not obligated to 
pay the debt, to dismiss foreclosure 
proceedings in consideration of the 
grantee’s promise to convey the-land 
if he did not pay the interest be- 
fore a certain date, was not an ex- 
press agreement to take a deed to 
the land in satisfaction of the note, 
and, since the contract was made 
with a stranger to the obligation, 
none will be implied. Fidelity Nat. 
Bank v. E. H. Stanton Co., 93 Wash. 
344 16002 P 960. 

r Pong er of estates see supra §§ 869— 
82. 
21. 

Co., 

[app dism 166 


Shepard y. Boulevard Land 
57 App. Div. 617, 68 NYS 106 
] N. Y. 597 mem, 59 
NE 11380 mem].’ See McKenzie vy. 
Yielding, Ll. Grant, Che “(Ont 7406 
(evidence insufficient to show con- 
tract). 

[a] Agreement that debt shall 
subsist.—This consequence does not 
follow where the parties agree that 
the mortgage debt shall still subsist. 


McAfee v. McAfee, 28'S. C. 218, 
SE 593. 
22. Vaughn. v. Smith, 148 Ky. 


531, 146 SW 1094; Wilkens v. Potts, 
(Tex. Civ. A.) 54 SW 279. 

23. (Rogers: «vv... Rogwers,7) 5 Neds 
Kq. 32; Baird v. Corwin, 17 Pa. 462; 
Jackson v. Dickerson, 5 Phila. (Pa.): 
356. But see Clark vy. Jackson, 64 
N. H. 388, 11 A 59 (the purchase 
of the equity of redemption by the 
mortgagee, at a sale by the mort- 
gagor’s assignee in insolvency, does 
not amount in law to a payment of 
the mortgage debt). 


a4. Bennett v. Cook; #2 .3ouis 
GNS RY) pao. 

25. The Home v. Selling, 91 Or. 
428 ee Oy genera Onn 


26. Kirkland v. Arnold, 178 Ala. 
227, 59 S 162; Ballard v. Nye, 6 Cal. 
Unrep. Cas. 947, 69 P 481. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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gagor and mortgagee be diverted and applied to 
other uses?’ or be held for future disposition.”® 
The receipt of a less amount than the amount of 
the mortgage from the proceeds of insurance is not 
in law a payment and discharge of the mortgage.?® 

[§ 906] (d) Judgment for Debt and Satisfaction. 
A mortgage may be discharged by the recovery of 
a judgment for the mortgage debt and its satisfac- 
tion.°° 

[§ 907] (e) Set-Off of Claims Due to Mortgagor. 
A mortgagor cannot discharge his mortgage debt by 
setting up an independent personal demand against 
the mortgagee,*! but the mortgage may be discharged 
by payment of the debt through the application of 
a distinet debt or claim due from him to the mort- 
gagor,®? or by applying to the mortgage debt, in an 
amount sufficient to satisfy it, rents collected from 
tenants or due from the mortgagee as tenant in pos- 
session, or insurance money ;** but rents due from the 
mortgagee to a transferee of the mortgaged prem- 
ises who took subject to the mortgage do not op- 
erate to extinguish the mortgage.** 

[§ 908] (f) Conveyance by Mortgagee to Grantee 
of Premises. A conveyance by a second mortgagee 
of his equity of redemption to the grantee of the 
mortgaged premises containing an express stipula- 
tion that the debt of the mortgagor to the second 


mortgagee should not be affected does not amount | 
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to a payment thereof.*5 

[§ 909] (7) Medium of Payment *°—(a) In Gen- 
eral. If not otherwise agreed between the parties, 
payment of a mortgage, or of the note or bond 
which it secures, may, and must, be made in lawful 
money.** But the mortgagee may agree to accept 
articles of merchandise or any other form of per- 
sonal property in satisfaction of the mortgage debt; 
and the tender and acceptance of such property, pur- 
suant to such agreement, will be equivalent to pay- 
ment. The mortgage may be discharged, if the 
parties so agree, by allowing credit to the mort- 
gagor for labor performed or services rendered for 
the mortgagee.*® 

[§ 910] (b) Note or Bond. The giving of a note 
or bond for the amount due on a mortgage and its 
acceptance by the mortgagee with the understanding 
and intention that it is to operate as a payment 
of the mortgage debt will extinguish the mortgage ;*° 
and in that case the mortgage will not be revived 
or restored by the failure to pay the new note or 
bond at its maturity.44 But in the absence of such 
an agreement and intention, the taking of a note 
or bond will not be treated as a payment of the 
mortgage debt;*? but, according to the circumstances 
and the meaning of the parties, as a renewal,*? a 
conditional payment,** a substitution of securities,** 


Kirkland v. Arnold, 178 Ala. 
227, 59 ‘S| 162) Hall Bldgs ‘Corp: v. 
Edwards, 142 Va. 209, 128 SE 521. 
23. Kirkland v. Arnold, 178 Ala. 
227; 59S 162. 
Application of payments gen- 
erally see Payment [30 Cyc 1227]. 
29. Eastman Cotton Mills v. Citi- 
zens, etc., Bank, 151 Ga. 306, 106 SE 
QUT. 
30. Iowa.—Matthews v. Davis, 61 
Iowa 225, 16 NW 102. 
Kan.—Price v. Atchison First Nat. 


27. 


Bank. 62 Kan. 735, 64 P 637, 84 
AmSR 419. 

La.—Lalane v. Payne, 42 La. Ann. 
ABest usr 480. 


Pa.—Hamilton Trust Co. v. Hos- 
kins, 244 Pa. 1, 90 A 541; Yeomans 
vy. Rexford, 35 Pa. 273. 

Ont.—Nelson v. Robertson, 1 Grant 
Ch. . 530; 

[a] Payment or satisfaction .of 
judgment necessary.—The mere re- 
covery of a judgment on the mort- 
gage debt, while it will merge the 
debt or the instrument evidencing it, 
will not extinguish the mortgage, 
nor prevent proceedings for its fore- 
closure; this can be accomplished 
only by payment or satisfaction of 
the judgment. Matthews v. Davis, 
61 Iowa 225, 16 NW 102; Lalane 
v. Payne, 42 La. Ann. 152, 7S ee 

31.. Brown v. Coriell, 50 N. J. 
753, 26 A 915, 35 AmSR 789, 21 LBE 
321.. See Green v. Storm, 3 Sandf. 
Ch. (N. Y.) 305 (in a suit to fore- 
close a mortgage, brought by parties 
in interest after the death of the 
mortgagee, the mortgagor cannot set 
up, as payments toward the mort- 
gage debt in the mortgagee’s life- 
time, certain debts due to him from 
the mortgagee). 

c2. Brown v. Scott, 87 Ala. 453, 
6 S 384; Gallup v. Jackson, 47 Mich. 
475, 11 "NW 277; Holcomb v. Camp- 
bell, TKS SNRs © 46,9022 Ny E07 5 
Merkle Vv. Beidleman, 30 App. Div. 
14, 51 NYS 916 [rev on other grounds 
165 N. Y. 21, 58,NE 757]; Beebe v. 
Richmond Light, ete, Co., 3 App. 
Div. 334, 38 NYS 395 [aff 13 Misc. 
737, 35 NYS 19 

33. Brake v. Sparks, 117 Ind. 89, 
19 NE 719; Bean v. Brackett, 34 
INA Olay Baum v. Beard, 47 S. C. 
344, 25 SE 168; Ford v. Smith, 60 
Wis. 222, 18 NW 925. 

[a] The mere assignment of a 
lease as additional security does not 
OPGratC” as a discharge of, or as a 


payment on, a note of the assignor, 
nor prevent the foreclosure of a 
mortgage given to secure such note. 


Maloney v. Lafayette Bldg., etc., 
Assoc., 69 Ill. .A. 35. 
34 Scott v. Fritz, 51 Pa. 418. 


35. Thornton  v. 
Ala. 206, 47 S 289. 

3S. Election as to medium of pay- 
ment see Payment [30 Cyc 1219]. 

Medium of payment generally see 
Payment [30 Cye 1187]. 

S7. The Home vy. Selling, 91 Or. 
428, 179 P 261; American Chicle Co. 
v. Somerville Paper Box Co., 50 Ont. 
L. 517, 20 OntWN 370, 64 DomLR 
547; Morrell v. Ward, i0 Grant Ch. 

ee v. Beard, 14 


Pinckard, 157 


(Ont.) 2313 

WaG@ MOMP: 

38. U. S—Very v. Levy, 13 How. 

345, 14 L. ed. 173. 

Ala.—McKenzie v. 196 
128, 


Ala. 241, 72 S 109. 
oe —Neylan v. Green, 82 Cal. 
23 42. 

Tilia E tice v. Grant, 116 Il). 124, 4 
NE 655; Ryan v. Dunlap, 17 Ill. 40, 
638 AmD 334. 

N. H.—Deming v. Comings, 11 N. 
H. 474. 

N. J.—Ketchem vy. Gulick, (Ch.) 20 
A 487. 

Pa.—New York, etc., Constr. Co. 
v. Winton, 208 Pa. 467, 57 A 955. 

[a] Right to money payment.— 
It has been held that, where it was 
agreed that the loan to secure repay- 
ment of which a mortgage was given 
was to be repaid in coal at a certain 
price but the supply became ex- 
hausted, the mortgagee was entitled 
to payment of the balance in money. 
New York, etc., Constr. Co. v. Win- 
ton, 208 Pa. 467, 57 A 955. 

Payment other than in money gen- 
erally see Payment [30 Cye 1187]. 

39. Webber v. Ryan, 54 Mich. 70, 
19 NW 751; Smith v. Oster, 1 Nebr. 
(Unoff.) 222, 95 NW 3385; Peart v. 
Reedy, 8 Pa. Super. 456. 

40. Colo.—Olson v. Scott, 1 Colo. 
Aes94,12% Px 8798 

Ind.—Johnson v. Moore, 112 Ind. 
91, 138 NE 106. 

Iowa.—Iowa County v. Foster, 49 
Iowa 676. 

Kan.—Jacobs v. Hester, 119 Kan. 
661, 240 P 952. 

Mass.—Boston Iron Co. v. King, 2 
Cush. 400; Fowler v. Bush, 21 Pick. 
230. 

Mich.—Oleott v. Crittenden, 68 
Mich. 230, 36 NW 41. 


Stewart, 


Minn.—Wiley v. Dean, 67 Minn. 62, 
69 NW 629. 
Mo.—Strine v. Williams, 159 Mo. 
582, 60 SW 1060. 
N. J.—Rhinesmith vy. Slote, 44 N 
Eq. 578, 14 A 900. 
145 N. 


N. Y.—Fitech v. McDowell, 
Y. 498, 40 NE 205. 
N. C.—Walker v. Mebane, 90 N. C. 


259. 

S. C.—Bean v. Bean, 28 S. C. 607, 
5 SE 827. 

Wis.—Hawkes v. Dodge County 
Mut. Ins: Co:Ll Wis. 288: 


[a] Payment partly by note.— 
Where an attorney, who was fore- 
closing a mortgage for his client, 
made a settlement with the debtor, 
taking part eash and the debtor’s 
note to himself personally for the 
balance, by way of a loan to the 
debtor, and discontinued the suit, de- 
claring the mortgage paid, it was 
held that the mortgage was intended 
to be and was extinguished. Hawkes 
v. Dodge County Mut. Ins. Co., 11 
Wis. 188. 

41. Shipman v. Cook, 16 N. J. Ea. 


251. 
42. U. S.—Union Bank v. Stafford, 

12 How. 327, 13, iy ed: \1008. 
Ark.—Hume vy. Indiana Nat. L. Ins. 

Co.. 155. Ark. 466, 245 SW 19. 
Cal.—Bonestell v. Bowie, 128 Cal. 

BA Oe Pcs. 

;Mass.—Baker v. Gavitt, 128 Mass. 


Een abe a v. Peacock, 31 Mo. A. 

Nebr.—Byers v. Chase, 102 Nebr. 
386, 167 NW 405. 

N. J.—Campbell v. Perth Amboy 
Shipbuilding, ete, Co., 70 N. J. Ea. 
40, 62 A 319; Humphreys v. Danser, 
32_N. J. Eq. 220. 

N. D.—Kenney v. yin na 26 
N. D. 434, 144 NW 107 

Pa.—Coursin v. Sontaden 146 Pa. 
4 Dny 20. As SO0lss Hamilton ve eeal= 


lender, 1 Dall. 420, 1 L. ed. 204. 
rhe da B.—Cotton v. Stack, 16 N. B. 
4 


Ont.—Gibb v. Warren, 7 Grant Ch. 
496; Palmer v. Winstanley, 23 U. C. 
(Op IES OR, 

Whe Loveridge v. Iarned, 7 Fed. 

As to effect of taking new note in 
rhacy tia of mortgage note see infra 

Lids 

44. Crary v. Bowers, 20 Cal. 85. 

45. Bolles v. Chauncey, 8 Conn. 
389. See Mourning v. Stratton, 2 Ky. 
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or the furnishing of an additional security.*® 

[§ 911] (8) Application of Payments.*7 The par- 
ties may agree as to the application of a payment, 
and may, by agreement, withdraw a payment once 
credited on the mortgage and apply it otherwise, 
provided no third person is prejudiced thereby.*® 
The debtor may also give a binding direction to his 
creditor to apply a payment made by him on the 
mortgage debt rather than on another account be- 
tween them.*® In the absence of such agreement 
or direction, the payment will be applied first to 
interest due and then in reduction of principal,®° and 
if several notes are secured by the same mortgage, 
the payment will be apphed to them in the order of 
their maturity.®+ But if the creditor holds two sepa- 
rate mortgages, or a mortgage and an unsecured ac- 
count, he may, in the absence of a specifie direction, 
apply the payment to either.°? Money realized from 
a sale of, the mortgaged property must be applied 
on the mortgage,°* and the rule is the same as to 
rents collected by the mortgagee.** When the mort- 
gage is given to secure the payment of more than 
one debt, the proceeds arising therefrom must be ap- 
plied pro rata.°°> A subsequent encumbrancer has 
the right in equity to have a payment made to the 
first mortgagee applied on the elder lien;5* and in 
this he cannot be prejudiced by a private arrange- 
ment between the parties;°’ and a similar equity is 
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recognized in favor of a purchaser of the property 
from the mortgagor.°® One who is a surety on some 
of the claims secured by the mortgage, and not on 
others, has no equity to require the mortgagee to 
apply a payment first on the secured claims.°° 

[§ 912] (9) Recovery Back of Payment. Gov- 
erned by the general rules,®° money paid on account 
of a mortgage debt, in excess of what is justly due, 
may be recovered back in an action at law, if paid 
under compulsion and protest; as, where the pay- 
ment was forced by an impending sale under a power 
contained in the mortgage *®? or was necessary to 
avert foreclosure proceedings,®* but not where the 
payment was purely voluntary,°*, or where it was 
made under the order or direction of the court.*> It 
has been held that, where, in order to put an end to 
foreclosure proceedings, and where there is a dis- 
pute as to the total amount due, the mortgagor pays, 
under protest, more than he believes to be due, such 

ayment is not under compulsion.®® 

[§ 913] (10) Cancellation of Credits. A eredit on 
a mortgage note is property canceled where the con- 
sideration therefor fails.°7 Where a mortgagee was 
induced by fraud and duress to indorse a credit on 
the mortgage note in settlement of a groundless 
suit against him, the credit may be disregarded.®* 

[§ 914] (11) Evidence as to Payment 69__(a) 
Burden of Proof. The burden of proving payment 


Op. 359 (under particular facts giv- 
ing of note of third person was sub- 
stitution only, although in absence 
of explaining facts mortgage might 
thereby have been discharged). 

46. Morrison v. Schmeman, 166 
APP. Div. 264, 151 NYS 607 [aft 222 

. Y. 569 mem, 118 NE 1069 mem]; 
inate Ne Leslie, 2 Ball &- B. 
509. 

47. Application of payments gen- 
erally see Payment [380 Cye 1227]. 

48. U. S.—Zayas v. Lathrop, 231 
Wome wot SCt1O8. os luo eed, alte 
[aff 16 Porto Rico 172]. 

Ill.—Brockschmidt v. Hagebusch, 
UZ DO as See Paris Sav., etc., 
Assoc. Vi Shea,’ 161° (A. 600 
fund designed to be applied toward 
the reduction of a mortgage debt 
will not in equity be allowed to be 
diverted to the injury of a party 
in interest). 

Mich.—MeVicar_ v. 
Mich. 348, 45 NW 659. 

Porto Rico.—Viruet v. Oliver, 29 
Porto Rieo 91. 

Eng.—Rayson y. Sacheverel, 1 
Vern. Ch. 41, ‘23 Reprint 295. 

[a] Application to other debts.— 
A payment which by law should be 
imputed to payment of the interest 
on the mortgage debt'and not to 
other advances may, under agree- 
ment with the mortgagor and by his 
acquiescence, be applied to the pay- 
ment of advances instead of interest. 
Tavas V¥. Lathrop, 261 UW. SS. 171, 34 
SCt 108, 58 L. ed. 172 [aff 16 Porto 


Denison, 81 


Rico 172]. 

49.. New York L. Ins., etc., Co. v. 
Howard. 2) sandt. Ch. ON. ¥.)) 183: 
Ellis v. Mason, 32 S. C. 277, 10 SE 
1069. 

50. Ill.—McFadden v. Fortier, 20 
Tll. 509. 


Ky.—Brown v. Spradlin, 146 Ky. 
173, 142 SW 224. 

Minn.—Lash v. Edgerton, 13 Minn. 
210. 

Man.—Burge vy. Fines, 26 Man. 99, 
29 DomLR 360, 38 WestLR 813, 10 
WestWkly 74. 

. Ont.—Ross v. Perrault, 138 Grant 
Che, 206. 

[a] After default.— Where the 
proceeds of condemned land covered 
by a trust deed were not paid until 
after the filing of a bill of foreclo- 
sure, the grantor was not entitled to 
have the money ‘credited on the in- 


terest instead of the principal so as 
to save the default. Nix v. Thacka- 
berry, 240 Ill. 352, 88 NE 811. 

Application to interest generally 
see Payment [30 Cyc 1249]. 

51. Trimble v. McCormick, 15 =) 
358, 12 KyL 857. 

Application to oldest debt gener- 
ally see Payment [30 Cye 1243]. 

52. Kellogg v. Rockwell, 19 Conn. 
446; Blair v. Carpenter, 75 Mich. 167, 
42 NW 790; Whilden v. Pearce, 27 
S.C. 44, 2 SE 709. 

53. U. S.—St. Louis Boatmen’s 
Bank v. Fritzlen, 221 Fed. 154, 137 
CCA 54 [certiorari den 238 U. S. 641 
mem, 35 SCt 941 mem,/59 L. ed. 1501 


mem]. 
Iowa.—Des Moines Sav. ,Bank vy. 
ere ee 142 Iowa 272, 120 NW 


Ky.—Brown v. Spradlin, 146 Ky. 
173, 142 SW 224. 
Mich.—Owen v. Potter, 115 Mich. 


556, 73 NW 977 


N. Y.—Hadley v. Chapin, 11 Paige 
245. 

S. C.—Ellis v. Mason, 32 S. -¢. 
277. 10 SE 1069. 

Eng.—Young v. English, 7 Beav. 


10, 29 EngCh 10, 49 Reprint 965. 

[a] Profit on purchase.—Bond- 
holders, who buy property securing 
their bonds at a sale made by an 
assignee in bankruptcy, and after- 
ward resell at a large profit, are not 
required to apply such profit on the 


bonds. Owen v. Potter, 115 Mich. 
556, 78 NW. 977. 
{b] Deducting expenses.—In de- 


termining whether a mortgage debt 
had been paid, the mortgagor is en- 
titled to credit only for the net 
amount received from a part of the 
mortgaged land sold, after deducting 
expenses necessarily incurred in col- 
lecting the money. Brown v. Sprad- 
lin, 146 Ky. 1738, 142 SW 224. 

{c] Chattel mortgage securing 
same debt.—On a foreclosure of a 
real estate mortgage securing a note 
also secured by a chattel mortgage, 
giving a lien for other advances, the 
proceeds of the chattels were held to 
be applied on the advances secured 
only by the chattel mortgage, -not- 
withstanding provision in the chattel 
mortgage as to the order of pay- 
ment. St. Louis Boatmen’s Bank v. 
Fritzlen, 221 Fed. 154, 137 CCA .54 
[certiorari den 238 U. S. 641 mem, 


35 SCt 941 mem, 59 L. ed. 1501 mem|]. 
54. Roberts v. Pierce, 79 Ill. 378. 
See Borel v. Kappeler, 79 Cal. 3842,. 
21 P 841 (rents applied to payment 
of second mortgage by agreement 
with first mortgagee). 

55. McSween v. Windham, 104 S. 
C. 508, 89 SE 500. 

56. Ala.—Webster v. Singley, 53 
Ala. 208, 25 AmR 609. 

Ree sak Ne: v. Allain, 6 La. Ann. 
428. 

Me.—York County Sav. Bank v. 
Roberts, 70 Me. 384. 


Mass.—Parker v. Green, 8 Metc. 
LST. 

Pte AAR SRG v. Fuller, 5 Minn. 

Compare Sims v. Lester, 55 Ga, 


620 (where a prior mortgagee fails: 
to apply a payment to his mortgage 
as directed by the mortgagor, the 
right of action for such failure is: 
in the mortgagor or his legal repre- 
sentatives and not in a junior mort- 
gagee). 

57. See cases supra note 56. 

58. Payne v. Avery, 21 Mich. 524:;: 
Moody v. Haselden, 1 S. C. 129. 

[a] Mortgagee without notice.— 
Where a mortgagor conveys the land, 
the holder of a note secured by the 
mortgage, who has no actual notice 
of such conveyance, is not bound to 
act with reference to the grantee’s 
rights in applying payments as cred- 


its. Riddle v. Rosenfeld, 103 Ill. 600. 
en Wilson vy. Allen, 11 Or. 154, 2 
P, . 
60. See Payment [30 Cye 1298]. 
61. Sawyer v. Goodwin, 1 Ch 


351; Chapple v. Mahon, Ir. R. 5 Eq. 
225; Taylor v. Waters, 1 Myl. & C. 
266, 13. EngCh 266, 40 Reprint 376. 


62. McMurtrie v. Keenan, 109 
Mass. 185. 

63. Cazenove v. Cutler, 4 Metce. 
(Mass.) 246. 

Ao Goldberg v. Rouse, 2 NYCity 
tL; 

65. Jackson v. Dickerson, 5 Phila. 
(Pa.) 356; Sweet y. Tucker, 43 Vt. 
355. 

66. Rodgers v. Wittenmyer, 88- 


Cal b53, 26) 2 369! 
Wood v. Stevenson, 30 Wyo. 


67. 
ey (a ano y(n 22 sya 3 

68. Foss v. Hildreth, 10 Allen 
(Mass.) 76. 

69. Authority of agent. Si collect. 
see Agency §§ 668, 669. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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of a mortgage debt’ or of matter in reduction of 
the amount apparently due “! is on the party setting 
it up, whether he pleads it in defense to a suit to 
foreclose the mortgage,” or alleges it as a ground of 
relief in an action to redeem or to cancel the mort- 
gage or otherwise stop its enforcement.’ 
burden of proving that a particular application was 
to be made of the payment is upon the person as- 
serting it,’* as is the burden of proving a change in 
the place ‘of payment,*® or that it was the intention 
of the parties that the mortgage should be kept 


70. Ala.—Brannon y. McCormick, 
211 Ala. 546, 101 S 56; Wilkerson v. 
Sorsby, 208 Ala. -345, 94 S 481; Cross 
v. Ensley Bank, 203. Ala. 561, 84 S 
267; Hunter -v. Taylor, 189 Ala. 104, 
66 S 671; Seed v. Brown, 180 Ala. 
8, 60 S 98; Kirkland vy. Arnold, 178 
Ala. 227, 59 S 162. 

Ariz.—Steinfeld v. Bolen, 
366, 145 P 843. 

Ark.—Hume v. Indiana Nat. L. 
Ins. Co., 155 Ark. 466, 245 SW 19. 

Fla.—Loomis vy. Dubois, 82 Fla. 
293, 89 S 804. 

Ga.—Gilliard v. Johnston, 129 SE 
434; Copelin v. Williams, 152 Ga. 
692, 111 SE 186; Bourquin v. Bour- 
quin, 151 Ga. 575, 107 SE 767. 

Iowa.—Fitzgerald v. Flanagan, 155 
Iowa 217, 1385 NW 738, AnnCas1914C 
1104; Jamison v. Auxier, 145 Iowa 
654, 124 NW 606. 

Kan.—Pioneer Mortg. Co. v. Ran- 


16 Ariz. 


dall, 113 Kan. 62, 213 P 668. 

N. J.—Hoffman vy. Rauchmiller, 95 
N. J. Eq. 500, 122 A 344. 

N. Y.—Redmond _ v. Hughes, 151 
App. Div. 99, 1385 NYS 848. 

N. C.—Geitner v. Jones, 176 N. C. 
542, 97 SE 494. 

Or.—Hurst v. Hurst, 95 Or. 563, 


TRS TSA: 

S. C.—Moon v. Center, 130 SE 549; 
Gowdy v. Gowdy, 83 S. C. 349, 65 
SE 385; Smith v. Allmon, 74 S§S. C. 
502, 54 SE 1014. 

Va.—Hall Bldg. Corp. v. Edwards, 
142 Va. 209, 128 SE 521. 

W. Va.—Woodyard yv. Sayre, 90 W. 
Vl aie Blip Spor Bula}. 

Ont.—In re Tracy, 21 Ont. A. 454; 
Lemon v. Lemon, 3 OntWR 734. 

[a] “The nonpayment of _ the 
mortgage is an affirmative defense 
which plaintiff is not called upon 
to prove in this action.’ Gamble 
v. Lewis, 88 Misc. 139, 151 NYS 778, 
779 [dist Conkling v. Weatherwax, 
ah N. Y. 258, 73 NE 1028, 2 AnnCas 
40]. 

Burden of proof of payment gener- 
ally see Payment [30 Cyc 1264]. 

71. Ark.—Tisdale v. Mallett, 73 
Ark. 431, 84 SW 481. 

Colo.—Murto v. Lemon, 19 Colo. A. 
S14 LD F160; 

Iowa.—Fitzgerald v. Flanagan, 155 
aor 217, 135 NW 738, AnnCasi1914C 


Mich.—Coon y. Bouchard, 74 Mich. 
486, 42 NW 72. 


Miss.—Schumpert v. Dillard, 55 
Miss. 348 

Nebr.—Omaha L. & T. Co. v. Luel- 
len, 3 Nebr. (Unoff.) 709, 92 NW 
734. 


N. J.—Kapalezynski v. Sitniski, 91 
N. J.. Ea. 524, 111 A 24. 
N. D.—May v. Cummings, 21 N. D. 
PE 130 NW 826. 
Smith, 1 Phila. 


Pa.— Waln v. 
362. 
S. C.—Moon vy. Center, 130 SE 549; 


Stone v. Stone, 113 S. C. 233, 101 SE 
863. 
[a] Thus (1) in the absence of 


evidence of the value of the occupa- 
tion of lands by the mortgagee, the 
mortgagor is not entitled to any 
credit therefor on his notes. May 
v. Cummings, 21 N. D. 281, 130 NW 
826. (2) In a suit to foreclose a 
purchase-money mortgage, where the 
defense was that the acreage was 
less than agreed upon, the burden 
of proof as to deficiency was on 
defendant. Stone v. Stone, 113 S. C. 
233, 101 SE 863. 
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[b] Where the mortgagor claims 
to have satisfied the mortgage by 
services rendered to the mortgagee, 
the burden of proof is on the mort- 
gagee to show that the mortgagor 
was paid for his services. Webber 
v. Ryan, 54 Mich. 70, 19 NW 751. 


72. Ala.—Abercrombie v. Goode, 
187 Ala. 310, 65 S 816. 

Fla.—Parsons y. Ramsey, 53 Fla. 
1055, 48 S 503. 

Ill.—Archibald_ v. Banks, 203 Ill. 


380, 67 NE 791. 
Kan.—Pioneer Mortg. Co. v. Ran- 
dalle alls WKanwn62s -21:35 Pr 668: 
pe Mer Croghan v. Crooker, 49 Me. 
Mich.—Coon v. Bouchard, 74 Mich. 
486, 42 NW 72. But see Lashbrooks 


‘-v. Hatheway,. 52 Mich. 124, 17 NW 


723 (the rule imposing on defend- 
ant in foreclosure the burden of 
proving payment of the debt will 
be relaxed where for ten years no 
notice has been taken of the debt, 
where the debtor has confided in the 
creditor, and where the evidence con- 
cerning the existence of the debt is 
uncertain and conflicting). 


Mo.—Brown v. Morgan, 56 Mo. A. 
382. 

N. J.—McKinney v. Slack, 19 N. J. 
Eq. 164. 

Pa.—Association v. Wall, 7 Phila. 
240. 


S. C.—Morris v. Carlisle, 128 S. C. 
417, 122 SH 511. 


Vt.—Austin v. Downer, 25 Vt. 
558. 
N. B.—Colwell v. Robinson, 23 N. 


Ss (692 

[a] Rule applied.—In proceedings 
to foreclose a mortgage upon real 
estate, where the answer does not 
deny the execution of the mortgage, 
nor even call for proof, and admits 
all the allegations of the bill “not 
sufficiently answered, avoided or de- 
nied,” and states facts from which 
payment of the mortgage indebted- 
ness may be inferred, which is new 
matter in confession and avoidance, 
not responsive to the allegations of 
the bill, and therefore not evidence, 
the defendants are required to pro- 
duce some proof of the facts averred, 
from which payment may prima 
facie be inferred, before plaintiff has 
to make proof of the allegations of 
the bill. Parsons v. Ramsey, 53 Fla. 
105554 431 S F 

73. Morgan v. Morgan, 48 N. J. 
Eq. 399, 22 A 545 [rev on other 
erounds) 00 Nw Jee Haw Aion 2610 ck 
267]. But see Manaudas v. Heilner, 
12 Or. 335, 7 P 347 (where produc- 
tive property, conveyed to a cred- 
itor as security, has been in his 
possession for a number of years, 
and he has also received large pay- 
ments from the debtor, the burden 
is on the creditor, in an action 
against him to compel a reconvey- 
ance of such property, to show that 
the debt has not been paid). 

Krause v. Cox, 105 Nebr. 728, 
181 NW 611. 

75. Johnson v. Balloun, (Iowa) 204 
NW 427. 

76. Henry v. Wentworth Bank, 302 
Mo. 684, 259 SW 462; Amicable L. 
Ins. -Co.\1v./ Slovak, © (Tex. Give.) 
217 SW_ 200. 

77. King v. Briarwood Land Co., 
131 NYS 946. 

78. See Payment [3Q Cyc 1267]. 

79. See case infra this note. 

[a] Payment by promissory note. 


[4h O: Sele 709 


alive,’® or that a sum furnished to the mortgagor by 
a third person for the purpose of paying the debt 
was not a loan."? 

[§ 915] (b) Presumptions—aa. In General. 
rules applicable as to payment generally 7® are in 
r general applicable to presumptions as to payment 
of a mortgage debt." 
gage or the note or bond which it secures, by one 
showing title thereto with no indorsement on the 
papers or any other marks upon them to indicate 
payment, raises a presumption that the debt remains 


The 


The production of a mort- 


—There is no legal presumption that 


negotiable notes, given and accepted 
for the amount of a mortgage by 


the mortgagor to the mortgagee, 
were given and accepted,in satis- 
faction of the mortgage. Brown y. 
Scott, 51 Pa. 357. 

[b] Payments before mortgage 


due.—Where payments are claimed 
to have been made by a mortgagor 
to the mortgagee on account of the 
mortgage, but a long time before 
any money became due on the mort-., 
gage, it will be presumed that the 
money so paid was paid on account 
of a liability not embraced within 
the mortgage. ‘Tomlinson v. Seifert, 
2 NYSt 283. 

{c] Presumption from payment 
of recited consideration.—Where a 
mortgage recites that it is. given 
upon @ certain consideration, it will 
be presumed, in the absence of evi- 
dence to the contrary, that the con- 
sideration specified is the whole con- 
sideration, and if a presumption of 
payment of this consideration arises, 
the mortgage will be held discharged. 
Bridges v. Blake, 106 Ind. 332, 6 NE 
833. 

[d] Purchase and not payment.— 
Where a third party furnishes the 
whole or part of the consideration 
for the surrender of a note secured 
by mortgage, although this is done 
at the instance of the maker, and 
the note is then indorsed and deliv- 
ered over by the holder and held by 
the third party, it is presumed a 
purchase and not a payment is in- 
tended. Dent v. Matthews, 202 Mo. 
A, 451, 213 SW.» 141. 

[e] Payment pro tanto and not 
partial release.—In the absence of a 
showing that payments made to 
mortgagee were made for the pur- 
pose of obtaining a release of any 
part of the mortgaged property, or 
that any demand was made for any 
such release, it must be presumed 
that such payments were made in 
the ordinary course for the purpose 
of reducing the debt only. Haggerty 
v. Building Inv. Co., 117 Wash. 668, 
202 P 271. 

{f] Demand for payment.— Where 
the mortgage is long overdue, in the 
absence of direct proof of an agree- 
ment to extend, it will be presumed 
that payment was demanded. De- 
troit, etc., Bldg., etc., Assoc. v. Oram, 
200 Mich. 485, 167 NW 50. 

{g] Possession of interest cou- 
pons.—The mortgagor of land after 
his sale of it subject to the mortgage 
which the purchaser assumed could 
not be presumed to be a person who 
might have possession of the inter- 
est coupons. Beck v. Spiegler, 37 
S. D. 618, 159 NW 134. 

{h] Evidence as to value.—On a 
sale of the property securing a debt 
entitling the debtor to credit for its 
actual value, there is no presump- 
tion that it was worth the amount 
of the debt, and a finding that it was 
can be sustained only when sup- 


ported by substantial evidence. 
Bowman v. Clyde, 101 Kan. 168, 
aoe Pp’ 51850 10 Kanes i165) a6oee 
82 


[i] Statutory presumption.—Pub- 
lic L. [1923] c-.192 raising a pre- 
sumption of satisfaction of condi- 
tions of mortgage as against cred- 
itors of mortgagor does not have 
retroactive effect. Hicks v. Kearney, 
189 N. C. 316, 127 SE 205. 


794 [41 C.9.] 


unpaid.*® And a presumption of payment, not con- 
clusive, but requiring evidence to overcome it,°? 
arises from the cancellation or entry of satisfac- 
tion of the mortgage,*? or from the refusal of the 
mortgagee, being in possession, to exercise a power 
of sale contained in the mortgage.*? However, some 
cases make a distinction between the extinguish- 
ment of the mortgage and the payment of the bond, 
and hold that, while the cancellation of a mortgage 
unexplained by other evidence raises a presumption 
that the mortgage has been extinguished,®* such can- 
cellation as regards the bond gives rise only to an 
inference that the latter has been paid.®> ‘There is 
no presumption that a mortgage note was paid at 
maturity.*® 

Failure to produce mortgage or bond. If the per- 
son seeking to enforce a mortgage does not produce 
the mortgage or the note or bond secured by it, the 
debt will be presumed to have been paid, and this 
presumption can be overcome only by proof of the 
‘loss of the securities or a sufficient explanation of 
their absence,*? but the mere disappearance or loss 
of a bond and mortgage has been held not to give 
rise to a presumption of payment.*$ 

Lapse of time. A presumption of payment of the 


80. Shippen v. Whittier, 117 Ill. 
282, 7 NB 642; Graham v. Anderson, 
42 Ill. 514, 92 AmD 89; Olmsted v, 
Elder, 4 N. Y. Super. 325 [rev on 


subsisting, 
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in itself, some evidence that the obli- 
gations therein expressed were still 
and had not been dis- 
charged by payment’’). 


[§§ 915-917 


mortgage debt may arise from the lapse of time, and 
such presumption is governed by the general rules 
applicable to the payment of other debts.*® 

[§ 916] bb. Possession of Securities by Mortgagor. 
The fact that the mortgage securities are in the pos- 
session of the mortgagor raises a presumption that 
the debt has been paid,°®° but this presumption is not 
conclusive.®t It may be rebutted by proof of cir- 
cumstances explaining how the papers came into the 
mortgagor’s hands without actual payment,*? and it 
has little or no weight when the circumstances at- 
tending the mortgagor’s possession are such as to 
raise a suspicion that he jis not fairly entitled to 
them.° 

[§ 917] (c) Admissibility. The general rules ap- 
plicable to the admissibility of evidence to show 
payment generally apply to the payment of the mort- 
gage debt.°* Parol evidence is admissible to estab- 
lish the entire or partial payment of a mortgage 
debt,®® or to explain or limit the effect of a written 
receipt.°° Payment may also be proved by a written 
acknowledgment or entry of release or satisfaction,®” 
or by admissions or declarations of the parties 
against their interest,°* but not by an indorsement 
or written document, advantageous to the interest 


{a] Parol evidence adding to re- 
citals of deed of trust.—As between 
the original parties, parol evidence 
is admissible to prove that other 


other grounds 5 N. Y. 144]; Gowdy Pa.—Clark v. Spheen, 271 Pa. 91,| payments have been made on certain 
v. Gowdy, 83 S. C. 349, 65 SE|114 A 496; Clymer v. Groff, 220 Pa.| notes than those mentioned in a deed 
385. 580, 69 A 1119, 14 AnnCas 256. of trust afterward given to secure 
[a] Existence of lien.—The pre- But see Ward v. Ward, 144 Fed.| them. Estes v. Fry, 94 Mo. 266, 6 
sumption is that a mortgage is valid] 308 (no presumption of payment] SW 660. 
and subsisting. Stevens v. Plum-| where the mortgagor in possession {b] When production of receipt 
mer, 195 Ill. A. 278. of the mortgage is the mortgagee’s | necessary.—Under an agreement hbe- 
81. Gray’s Est., 13 Phila. (Pa.) | prospective administrator and takes| tween the mortgagee of land and a 
246. possession of his papers at once on| purchaser from the mortgagor that 
82. Miller v. Wack, 1 N. J. Eq.| his death). the former will cancel the mortgage 
204; Fleming v. Parry, 24 Pa. 47. 91. Ill.—Allen v. Sawyer, 88 Ill.] on condition that such purchaser 
83. Malone Third Nat. Bank v.| 414; Flower v. Elwood, 66 JIIll.| shall pay the amount alleged to be 
Shields, 55 Hun 274, 8 NYS 298. 438. due on it, unless the mortgagor pro- 
84. Bower v. Bower, 78 N. J. L. N. H.—Smith v. Smith, 15 N. H.}| duces a receipt for the payment of 
387, 74 A 522. 55. the sum, which he claims to hold, 
85. Bower v. Bower, supra. N. J.—Harrison v. New Jersey R.,} only the production of the receipt 
86. Bennett v. Delphia, (Vt.) 129]ete, Co, 19 N. J: Eq. 488 [expl|can exonerate the purchaser from 
A 234; Sowles v. Minot, 82 Vt. 344,| Bower v. Bower, 78 N. J. L. 387,| his promise, and he cannot prove by 
73 A 1025, 137 AmSR 1010. 74 A 522]. other evidence that the debt was 
87. Ward v. Munson, 105 Mich. N. Y.—Anderson v. Culver, 127 N,| paid. Jones v. Hughes, 66 Miss. 413, 
647, 638 NW 498; Bassett v. Hatha-| Y. 377, 28 NE 32. 6 S239. 
way, 9 Mich. 28; Butler v. Washing- Pa,—Clark v. Spheen, 271 Pa. 91, 96. Thompson_ v Layman, 41 


ton, 285S.4€. 607,25) SH: 601. 

[a] Absence of any written evi- 
dence of debt.—Where advances had 
been made for a long time by a 
man to his son-in-law, and were not 
evidenced by any writing, a jury 
may be authorized to presume that 
they were never intended to be re- 
paid, and therefore were insufficient 
to uphold a mortgage; but these 
facts do not of themselves create 
a presumption of law that the mort- 
gage was. satisfied. McIsaacs_ v. 
Hobbs, 8 Dana (Ky.) 268. 

{b] Note past due not produced 
is presumed paid. Steinfeld v. 
Bolen, 16 Ariz. 366, 145 P 843. 

88 Lowe v. Leary, 184 App. Div. 
421, 171 NYS 637 [aff 227 N. Y. 629 
mem, 125 NE 920 mem]. 


89. See Payment [30 Cyc 1273]. 
Page re eoetey v. Mizell, 193 Ill. 


Ky.—Tharp v. Feltz, 6 B. Mon. 6. 
ED ah ERY, v. Barr, 21 Mich. 


4. 
ENS H.—Smith v. Smith, 15 N. H. 
N. Y.—Braman v. Bingham, 26 N. 


Y. 483; Hall v. O’Brien, 160 App. 
Div. 851, 146 NYS 551 [aff 218 N. Y 


50; 112 -NE 569]; Fitzmahoney v. 
Caulfield, 87 Hun 66, 38 NYS 876; 
Levy v. Merrill, 52 HowPr 360 [aff 


14° Hun | 145]. See Redmond  v. 
Hughes, 151 App. Div. 99, 102, 185 
NYS 843 (‘In any event, the produc- 
tion of the bond and mortgage from 
the possession of the plaintiff was, 


145A 4965) Wick. v; Roop; 253 Pa, 
264, 98 A 555; Clymer vy. Groff, 220 


ee 5805. 269i A. pl 19s 14 AnnCas 
Ss, C.—Montague v. Priester, 82 S. 
C. 492, 64 SE 393. 


Wis.—Killops v. Stephens, 66 Wis. 
571, 29 NW 390. 

92. See cases supra note 91. 

93. Anderson v. Culver, 127 N. Y. 
377, 28 NE 32; Mynes vy. Mynes, 
47 W. Va. 681, 35 SE 9135. 

94. See Payment [30 Cyc 1281 et 


seq]. 

[a] Evidence held admissible.— 
Johnson vy. Andalusia First Nat. 
Bank, 205 Ala. 420, 88 S 449; Pearce 
v. Mills, 190 Ala. 616, 67 S 581; Welsh 
v. Briggs, 204 Mass. 540, 90 NE 1146; 
Wilbur v. Jones,' 80 N. J. Ea. 520, 
86 A 769; McCormick y. Bickerton, 
251 Pa. 466, 96 A 1092. 

{b] Evidence held inadmissible.— 
Ellison v. Flint, 43 Ind. A. 276, 87 


NE 38; Dixon v. Minogue, 276 Pa. 
562, 120 A 664, 
[c] Special deposit. — Where a 


mortgage is executed to a bank to 
secure a margin upon a cotton con- 
tract, the existence of a special de- 
posit in the bank also as a margin to 
the bank may be shown. McKin- 
DOD Ve Monarch Loan Co., (Okl.) 225 

95. Mauzey v. Bowen, 8 Ind. 193; 
Thornton v. Wood, 42 Me. 282; Baker 
v. Gavitt, 128 Mass. 93; Blair. v. 
Carpenter, 75 Mich. 167, 42 NW 


See Austin 
v. Austin, 420 (a receipt in 
full'of all demands is no evidence 
of the discharge of a mortgage given — 
to secure the future support of the 
mortgagee). 

97. Giddings v. Seward, 16 N. Y. 
3865; Cox v. Ledward, 124 Pa. 435, 
16 A 826. 

[a] Proving voluntary release 
without payment.—A debt secured by 
bend and mortgage cannot be ex- 
tinguished by a mere voluntary state- 
ment by the creditor that he will 
forgive it, but the purpose volun- 
tarily to extinguish such a debt must 
be executed by an instrument as 
solemn as that by which the debt is 
created. Tulane v. Clifton, 47 N. J. 
Eq. 351, 20 A 1086 [aff 48 N. J. Eq. 
310, 24 A 131]. 


Minn. 295, 42 NW 1061. 
9 Vt. 


see Burnham v. Ayer, 35 N. H. 
[a] A statement made by the 


mortgagee to the assessor of taxes, 
on an examination for assessment, 
that the mortgage has been paid with 
the exception of a certain balance, 
is competent evidence on the ques- 
tion of payment. Whitman y. Foley, 
125 N. Y. 651, 26 NE 725, 

{[b] The inventory of an estate 
assigned for the benefit of creditors 
is competent evidence that a mort- 
gage not included therein, but of 
which the assignor was the record 
owner, had been satisfied before the 
assignment. Cox v, Ledward, 124 Pa. 
435, 16 A 826. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


“vy. Kuchenbeiser, 
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of the party who executes it, but not communicated 
The mortgagor’s possession of the 
mortgage instrument and the cancellation thereof 
are evidence of its lawful payment.! 

[§ 918] (d) Weight and Sufficiency. The rules 
applicable to questions with reference to payment 
generally ?- have been applied with reference to 
weight and sufficiency of evidence as to issues aris- 
ing as to the payment of a mortgage indebtedness.® 
The fact of payment, when disputed, must be es- 
tablished by a preponderance of the evidence. 


to the other. 


99. Coleman v. Howell, (N. J. 
Eq.) 16 A 202; Ranney v. Hardy, 43 
Oh. ‘St. 1577 1 NE 528. 


1. Bower v. Bower, 78 N. J. DAS 
Oks 1s Ao Dea. 

2. See Payment [30 Cyc 1290]. 

3. Ala.—_luadd v. Lookout Dis- 


tilling Co., 147 Ala. 173, 40 S 610. 
Cal.—California Title Ins., ete., Co. 
20. Calta, lt, - 427 


Tat 039s e ; 
Colo.—Smith v. Stark, 3 Colo. A. 

453, 34 P 258. ‘ 
Ill.—Telford v. Howell, 220 Ill. 

52 TT NEN 82 2 fait, 29) Tike A.) 83.15 


Garrels v. Meyer, 21 Ill. A. 381. 

La.—Spiro v. Casenave, 7 La. A. 
(Orleans) 180; Bares v. Terre, 6 La. 
A. (Orleans) i0. 

Md.—Shipley v. Fox, 69 Md. 572, 
16. A275. 

Mich.—Lyon vy. McDonald, 51 Mich. 
435, 16 NW 800; Green v. Engelmann, 
29 Mich. 460. 

N. J.—Hann v. Dekater, (Ch.) 20 A 


657; Coleman v. Howell, (Ch.) 16 A 
202; Rockhill v. Rockhill, (Ch.) 14 
A 760. 


N. Y.—Hunt v. Gleason, 141 N. Y. 
552, 36 NE 343; Whitman v. Foley, 
125: N.8Y. 651, 26. NE 725; Paget .v. 
Melcher, 42 App. Div. 76, 58 NYS 
913; Humphrey Ve Sweeting, 92 Hun 
447, 36 NYS 967; Jantzen v. Nelson, 
76 Hun 611, 27 NYS 1075; Hamel v. 
Culver, 14 Misc. 550, 36 NYS 5. 

Nest Thomas First Nat. Bank 
v. Flath, 10 N. D. 275, 86 NW 864. 

Oh.—Bardshar v. Holtzman, 18 Oh. 
Cir, Ct. 668,.4 Ohb.-Cir., Dee, 174, 

Wash.—Hersner v. Martin, 8 Wash. 
698, 36 P.1096. 

Wis.—Nau v. Brunette, 79 Wis. 664, 
48 NW 649. 

Ont.—Scatcherd v. Kiely, 21 Grant 


Whe 0: 

[a] Evidence held sufficient: (1) 
To show payment. Cascaden  v. 
Weber, 294 Fed. 74; Webb v. Stone,’ 
201 Fed. 850, 120 CCA 180; Smith v. 
Enterprise Bank, 148 Ala. 501, 42 S 
551; People’s Sav. Bank vy. McInturff, | 
147 Ark. 296, 227 SW 400; Anglo-, 
American Land Co. v. Heine, 52. Cal. 
A, 472, 198 P 1009; Ft. Morgan First 
Net. Bank v. Dailey, 64 Colo. 21, 170 
P 193; Parsons v. Ramsey, 55 Fla. 
658, 45 S 991; Crane v. Morton Realty’ 
Go: F291 bdas 63, 157 P 249; Blackfoot 
State Bank v. Crisler, 20 Ida. 379; 
PLS Pie? (ap ehulise Va Bashor, 17 Ida. 
259, 105 P 214; Schalansky v. Schalan- 
sky, 106 Kan. 621,°189-P 367; Kurt v. 


Shupe, 102 Kan. 426, 171 Pp Ge Citi- 
zens’ Sav. Bank v. Leigh, 112 SW 
OL SH ou cy La LOGI Pons V1 exaZoo, 


Cte esha eO., ol sl plas lope Oy Spe Ls 
Ebert v. Corning, 2¢8 Mich. 219, 175 
NW 241; Mahder v. Soule, 207 Mich. 
40, 173 NW 3938; Williams v. Ham- 
mond, 182 Mich. 285, 148 NW 708; 
Norris v. Ryno, 169 Mich. 193, 135 
NW 463; Watrous v. Kenyon, 156 
Mich. 404, 120 NW 980; Dunn County 
Farmers’ Bank v. Woolery, 156 Minn. 
193, 194 NW 759; Farmer v: Wallin,, 
212 Mo. A. 380, 246 SW 53; Strever| 
v. Sinclier, 66 Mont. 258, 213 P 253; 
Marsh vy. Vanness, 75 N. J. Eq. 607, 
74 A 47; Matter of Van Astine, 142' 
App. Div. 209, 126 NYS 1078; ‘King 
v. Briarwood Land Cosy NYS 946; 
Reid v. Charlotte Nat. Bank, 159 
N. C. 99, 74 SE 746; Farmers’ State 
Bank v. ‘Wishart, (N. D.) 204 NW 1; 
Jones v. Hill, 62 Or. 53, 124 P 206; 
Weil v. Miller, (Tex. Civ. A.) 215 
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payment.® 


Un- 


SW 142; Turner v. Gregory, (Tex. 
Civ. A.) 203 SW 6i5; Steger v. Kelley, 
Rex Civ As) 136 SW 824; Com- 
mercial Nat. Bank v. Brinton, 45) Utah 
265, 145 P 42; Behrendt v. Burns, 134 
Wis. 479, 115 NW 146; Pegg v. Hamil- 
ton, 1 OntWR 418, 633. (2) To show 
contract by a third person to have 
mortgage indebtedness discharged. 
Swartz v. Swartz, 194 Mich. 617, 161 
NW 827. (3) To sustain a finding 
that the mortgaged premises were 
worth the full amount of the mort- 
gage debt. Bowman vy. Clyde, 101 
Ken. 165, 165 P 820, 101 Kan. 168, 
166-P 518. (4) To show that signa- 
tures to receipts for alleged payments 
on a note were forgeries. Sutphen 
v. Morey, 214 App. Div. 164, 212 NYS 
43. (5) To support a finding that 
peyments meade were made with the 
understanding that defendant would 
pay all bills and labor and material 
on account of which the mortgage 
was given. Olson v. Chicago-Lake 
State Bank, 164 Minn. 86, 204 NW 
926. (6) To support a finding that 
the failure of the holder of a note, 
secured by a deed of trust, after 
defendant’s default in payment of 
interest, to credit a remittance there- 
after made, was due to the fact that 
it was then intending to commence 
foreclosure. Tourny v. Bryan, 66 Cal. 
A. 426, 226 P 21. (7) To warrant 
an inference that the credit agreed 
to be procured by the mortgagor on 
the contract negotiated by him as 
a broker for the purchase of a lot 
and the erection of a building there- 


on, in consideration of like credit on. 


the secured note given by him to 
purchasers for other property, was 
not to be procured until completion 
of the building. Furman y. Glueck, 
83 Ind. A. 399. 146 NE 586. (8) To 
justify a conclusion that the mort- 
gagor’s husband placed with the 
mortgages, kept by the mortgagee in 
an envelope in his safe, the eight 
hundred and fifty dollar note claimed 
to represent the balance due on all 
the mortgages, and removed there- 
from the original mortgage notes. 
Hurley v. Farnsworth, 117 Me. 552, 
102 A 5638. (9) The finding of the 
mortgages in the mortgagee’s safe 
all in one envelope and with them 
an eight hundred and fifty dollar 
note only, the original mortgage 
notes not being with the mortgages, 
and not being found elsewhere, jus- 
tified an inference that the mortgagee 
in his lifetime accepted the eight 
hundred and fifty dollar note as 
representing the balance due on the 
debt secured by the several mort- 
gages. 

[b] 
To show payment. 
242 Fed. 209, 155 CCA 49; Brotherton 
v.- Ottawa Co. Bank, 221 Fed. 240, 
137 CCA 96; Wilson v. Horton, 212 
Ala. 87, 101 S 740; Weeks v. Weeks, 
211 Ala. 117, 99 S 844; Cox v. Brown, 
198 Ala, 638, 73 S 964; Davison v. 
Dennis, 176 Ala. 435, 58 S 401; Cal- 
houn County Bank v. Sellers, (Ark.) 
157 SW 142; Lauer v. Williams, 32 
Gals pAwn 09 On LOdey Oo Vier Vv. 
Denver, 63 Colo. 385, 167 P 767; Gar- 
1 rard vi J, S..Ashbrook .Co., 222” Til. 
A. 387; Johnson v. Myer, 197 Iowa 
1110, 198 NW 654; Bertram v. Wilbur, 
246 Mass. 377, 141 NE 99; Williams 
vy. Sneirson, 225 Mass. 199, 114 NE 
297; York v. West, 147 Mich. 549, 111 


Hurley v. Farnsworth, supra.. 
Evidence held insufficient: (1). 
Santiago v. Roses,’ 


[41 ©.5.] 795 


explained possession of the mortgaged premises by 
the mortgagor for a long period of time, although 
less than twenty years, may be left to the jury, in 
connection with other evidence, on the question of 
A written acknowledgment of the debt 
as unpaid may be conclusive against the mortgagor, 
when acted on, on the principle that he should be 
estopped to dispute it.® 
acknowledgment is not conclusive proof of satisfac- 
tion, but is open to explanation, as other receipts.’ 
A release of the mortgage is not conclusive evidence 


The mortgagee’s receipt or 


NW 164; Northland Produce Co. v. 
Stephens, 116 Minn. 23, 133 NW 93; 
Gerardi v. Christie, 148 Mo. A. 75, 


127 SW 635; Hartnett v. Sterling, 67 
Mont. 46, 214 P 330; Saco First Nat. 
Bank v. Vagg, 65 Mont. 34, 212 P 
509; Goldman vy. Rhoades, 122 Misc. 
567, 203 NYS 548; Piedmont Lumber 
Coscv. Christenbury,, 155. N. 5iCx4257, 
71 SE 337; Hassen v. Salem, 48 N. D. 
592, 185 NW 969; Hand v. Hickok, 98 
Okl. .125,. .224,.P-_505;. Brighenti v. 
Steiner, 270 Pa. 532, 113 A 690; Beck 
v. Spiegler, 37 S. D. 618, 159 NW 134; 
Hall Bldg. Corp. v. Edwards, 142 
Va. 209, 128 SE 521; Wagner v. 
Peters, 142 Va, 412, 128 SE 445; Lee 
v. Northwest Trust, etc., Bank, 128 
Wash. 214, 222 P 489; Becker v. Blue- 
mel, 129 Wis.. 491, 109 NW 534; Portz 
v. Schantz, 70 Wis. 497, 36 NW 249; 
Walter v. Kressman, 24 Wyo. 292, 
169 P 3; Re Kelly, 3 WestLR (Can.) 
62. (2) To show that defendant 
mortgagor’s money rather than the 
money of plaintiff who was assignee 
of the mortgage was used by an at- 
torney to purchase the mortgage. 
Southall v. Anthony, 69 Miss. 467, 
125 S 1016. (8) To establish credits 
claimed. Longe’ Vv. Cofiman,, 231-2 
A. 265. (4) To show that indebted- 
ness had been reduced to an amount 
requisite to the satisfaction of the 


mortgage. Commercial State Sav. 
Bank v. Stevens, 180 Mich. 35, 146 
NW 226. (5) To sustain the mort- 


gagor’s claim that part of the money 
paid for an assignment was from the 
funds standing to his credit in the 
firm’s accounts. Owings v. Graham, 
£20) °S.7 Co 408," 143" SE 279. G6; Lol 
show an agreement that after the 
redemption time had expired the 
mortgagee would accept a new mort- 
gage from the mortgagor. Markoff 
v. Tournier, 229 Mich. 571, 201 NW 
888. (7) To show an enforceable 
contract for the extinguishment of 
the debt. In re Van Alstyne, 207 
N. Y. 298, 100 NE 802 [rev 147 App. 
Div. 411, .132 NYS 203]: 

4 Zook v. Odle, 3 Colo. A. 87, 32 
P 82; Woodyard v. Sayre, 90 W. Va. 
§47, JIL SH) 313: 

[a] Decree in  partition.—Very 
slight evidence will support a decree 
in partition requiring payment to a 
mortgagee in possession. Becker v. 
Chee 149 App. Div. 211, 133 NYS 

1 


[b] Husband of mortgagee.— 
Proof of payment to the husband of 
the mortgagee is not sufficient to 
establish a credit on the mortgage 
debt, where the only evidence that 
the husband was authorized to re- 
ceive payment for his wife is that 
of a single witness, who is directly 
contradicted by both the husband and 
wife. O’Callaghan v. Barrett, 21 
NYS 368. 

5. Gould v. White, 26 N. H. 178. 
See Edmonston v. Wilbur, 99 Minn. 
495, 110 NW 8 (the fact that plain- 
tiff’'s mortgage was many years over- 
due, that no interest had been col- 
lected or payment made, and no 
steps taken to foreclose it, does not 
conclusively controvert the evidence 
of the mortgagee to the effect that it 
had never been paid). 

6. Gay v. Hassom, 64 Vt. 495, 24 

45 Me. 90; 


INS GONG 

7. Pearce v. Savage, 

Parsons v. Welles, 17 Mass. 419; 
Perkins vy. Pitts, 11 Mass. 125; Por- 
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that the debt is paid.® 


ter v. Hill, 9 Mass. 34, 6 AmD 22; 
Austin v. Austin, 9 Vt. 420. 

{a] A statement on the back of a 
note secured by deed of trust that a 
release of the trust deed was made 
and delivered by order of the holder, 
which is canceled, where no release 
is shown, and the note and deed are 
found amioug the papers of the de- 
ceased payee, is not sufficient to show 
payment. Steinmetz v. Lang, 81 Il. 


3. 

[b] Evidence held sufficient.—(1) 
A receipt of payment and release 
of obligation to the mortgagor, writ- 
ten in a deceased mortgagee’s hand- 
writing on the back of a mortgage 
kond found among decedent’s papers 
and signed by him, is prima facie 
evidence of payment which, in the 
absence of evidence to the contrary, 
may be sufficient to show payment. 
Sherman v. Matthieu, 106 App. Div. 
868, 94 NYS 565. (2) To show that 
the signature to the receipt was a 
forgery. Hoffman v. Rauchmiller, 95 
New. Ha. 500)" 122 “Aw344° 

8. Peter’s App., (Pa.) 4 A 727. 

9. Latton v. McCarty, 142 Wis. 
190, 125 NW 430. 

10. See cases infra this note. 

{a] Evidence held sufficient: (1) 
To show that only a certain amount 
of interest remained unpaid. Lamp- 
kin v. Stout, 199 Ala. 101, 74 S 239. 
(2) To support the testimony of de- 
fendant that he had paid certain 
items of interest which the complain- 
ant testified had not been paid. Herr 
Va OVa GN Ol) 18.0) Agia b 2 

11. See cases infra this note, 

[a] Evidence held sufficient to 
sustain finding of payments in part. 
Cooper v. Chambless, (Ark.) 226 SW 
175; Hewitt v. Smith, 56 Or. 277, 108 
PT is 

[b] Evidence held insufficient to 
show part payments. Moore v. Daw- 
son, 13 Del. Ch. 98, 115 A 589; Sager 
v. Hartshorn, 163 Mich, 578, 128 NW 
749; Armstrong v. Painter, 75 W. Va. 
393, 83 SE 1027. 

12. See cases infra this note. 

{a] Evidence held sufficient: (1) 
To sustain a finding that a payment 
by the mortgagor was to be creditea 
on an account due to the mortgagee 
other than the mortgage debt. Driver 
vy. Johnson, 211 Ala. 184, 100 S 116; 
Houser v. Burchard, 130 Ark. 178, 
197 SW 28. (2) To show that the 
amount paid should be credited upon 
the mortgage debt. Krause v. Cox, 
105 Nebr. 728, 181 NW 611. (3) To 
sustain a finding that one of the de- 
fendants agreed to credit a stipu- 
lated amount on a prior mortgage, in 
consideration of the relinquishment 
by the maker of interest in a timber 
contract which had been assigned to 
him, National Citizens’ Bank v. Bab- 
cock, 1138 Minn. 498, 129 NW 1045. 
(4) To warrant a finding that by 
agreement between plaintiff and de- 
fendant there was no application of 
six hundred dollars insurance money 
collected pursuant to a loss on the 
mortgaged premises to the debt, but 


For later cases, developments and changes in the law See cumulative Annotations, same title, page and note number, 


The discharge of a mortgage, 
by the mortgagee executing a deed to the owner of 
the equity, who has assumed the mortgage without 
payment of the unpaid balance of the purchase price, 
does not per se establish payment thereof so as to 
prohibit a contrary showing.’ The general rules also 
govern the sufficiency of the evidence in regard to 
the payment of the interest,'® payment of part of 
the mortgage debt,'! the application of payments,’? 
the extension of time for payment,'* the change of 
place of payment,'t and as to whether a particular 
transaction is to be considered as payment.'° 

[§ 919] b. Performance or Happening of Conditions 
Other than Payment of Debt. Where a mortgage is 
conditioned otherwise than for the payment of 
money, or is stipulated to be satisfied or released on 
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example, with a 


that the amount collected by the 
mortgagee was left open to future 
adjustment, and that he paid over 
to complainant three hundred and 
fifty dollars of it at various times, 
and only two hundred and fifty dol- 
lars were credited on the debt. Kirk- 


oS v. Arnold, 178 Ala. 227, 59 S 
13. See cases infra this note. 
[a] Evidence held insufficient: (1) 


To show agreement to extend time 
of payment. Mahaska County State 
Bank v. Brown, 159 Iowa 577, 141 
NW 459. (2) To authorize a finding 
that time of payment was not ex- 
tended. Phillips v. Holland, 149 Wis. 
524, 136 NW 191. 

14. See case infra this note, 

[a] Evidence held sufficient to 
show agreement changing place of 
payment as designated in the note. 
age v. Balloun, (Iowa) 204 NW 

15. See cases infra this note. 

[a] Evidence held sufficient to 
show transaction as payment or in- 
sufficient to show other transaction 
than payment.— Commercial Nat. 
aie v. Brinton, 45 Utah 265, 145 P 

[b] Evidence held insufficient to 
show transaction as payment or suffi- 
cient to show other transaction than 
payment.—Eureka Stone Co. v. 
Roach, 120 Ark. 326, 179 SW 499; 
Finlayson v. Northfield Nat. Bank, 
161 Minne 166, 200 NW 938; Morri- 
son v. Roehl, 215 Mo. 545, 114 Sw 
981; Schmidt v. Schmidt Realty, etc., 
CO no tN eee OQ mos 6. mt lulseeAne aor 
Campbell v. Perth Amboy Shipbuild- 
Ine CLO NOOvr mil aN adic Oy roU Zameen 
A 1133; Anderson v. Kain, 40 N. D. 
632, 169 NW_ 501. 

16. Ala.—Bradshaw v. Gunter, 135 
Ala, 240, 33 S 549; Hill v. Helton, 80 
Ala. 528, 1S 340. 


Conn.—Munson y. Munson, 30 
Conn. 425. 
goed” Tosue ce v. Dickson, 43 Ill. 
Iowa.—-Bellamy Vil (Cathcart. “Tz 


Iowa 207, 383 NW 636. 

Me.—Hollis v. Hollis, 84 Me. 96, 24 
A 581; Bryant v. Erskine, 56 Me, 569. 

Mass.—Merrill v. Chase, 3 Allen 
339; Fay v. Cheney, 14 Pick. 399; 
Erskine vy. Townsend, 2 Mass. 493, 3 
AmD 71. 

Minn.—Sergeant v.. Ruble, 33 Minn. 


354, 23 NW 5385. 

Mo.—Bender v. Zimmerman, 122 
Mo. 194, 26 SW 9738; Baile v. St. 
Joseph F. & M. Ins. Co., 73 Mo. 371. 

N. H.—Furbush y. Goodwin, 25 N. 
H. 4265. 
‘ N. J.—Florence Pipe Fdy., ete., Co. 
v. Burlington City Loan, ete., Co., 
90 N. J. Eq, 410, 106 A 554 [aff 91 
N. J. Eq. 333, 109 A 925]; Fowler v. 
Tovell, (Ch.) 39 A 725. 

N. Y.—Gutwillig v. Wiederman, 26 
App. Div. 26, 49° NYS 984 [app dism 
156 N. Y. 690 mem, 50 NE 1117 mem]; 
Geseheidt” v.~ Drier, I NYS 9 (4n; 
Rhodes v. Rhodes, 3 Sandf. Ch. 279. 

Pa.—Tucker v, Taylor, 191 Pa. 402, 


oe oF 
a) 


[§§ 918-919 


the performance of some particular condition, due 
performance of the condition discharges the mort- 
gage by operation of law.'® 


This is the case, for 
mortgage conditioned for the sup- 


port and maintenance of the mortgagee,” or for the 
erection of a building, according to specifications, 
on the same or other premises.** 
is given to secure both the payment of money and 
the performance of a condition, such mortgage is 
not discharged by the payment of the money without 
the fulfillment of the condition.'® 
ditioned to become void on the occurrence of a future 
event, other than payment of the debt secured or 
as an alternative to such payment, is discharged by 
operation of law upon the happening of the con- 
tingency provided for,?° and conversely the mort- 


Where a mortgage 


A mortgage con- 


43 A 318; Goldbeck’s App., 4 Pa. Cas. 


488, 8 A 29. 
S. C-—Rickard, v. Talbird, 14 Si s@am 
Eq. 158. 


Tenn.—Nichols v. Cabe, 3 Head 92. 

Wis.—Security Trust, ete Coowye 
Ellsworth, 129 Wis. 349, 109 NW 125. 

Ont.—McLaughlin v. Dyment, 11 
OntWR 994. 

[a] Discharge of agent’s liability. 
—An agency agreement with an in- 
surance company, executed contem- 
poraneously with a mortgage to 
secure advances made to the agent, 
stipulated that the mortgage was to 
be paid from renewal commissions. 
The agent was not to be personally 
responsible for the advances, but they 
were to be paid from the accruing 
commissions, and he made a reason- 
able effort to conduct the business 
successfully. The contract did not 
state when it was to terminate, but 
provided that in case of resignation 
or removal the company was to pay 
subordinate agents and offset such 
payments. The agent resigned, leav- 
ing the mortgage unpaid. It was 
held that the obligation to pay the 
raortgage not being absolute and the 
agent having reasonably exercised 
ris right to resign, his resignation 
discharged him from the mortgage. 
Security Trust, etc., Co. v. Ellsworth, 
129 Wis. 349, 109 NW 125. 

17. Me.—Waldron vy. Moore, 112 
Me. 146, 91 A 178. 
ais PRE ee v. Parker, 10° N: 
Pr Y.—Gescheidt v. Drier, 17 NYS 

Vt.—Ottaquechee Sav. Bank vy. Holt, 
58 Vt. 166,°1 A’ 485; 

Wis.—Stoel._v. Flanders, 68 Wis. 
256, 32 NW 114. 

[a] Performance by administra- 
tor.—A mortgage, providing that the 
maker and her administrators should 
pertorm the conditions of a bond to 
support the obligee for life, was not 
breached by the death of the maker, 
as the duty and right devolved on 
the administrator. Pattee v. Boyn- 
ton, Wo JN. ee O20) 6s) Ais Te 

18. Swain v. Seamens, 9 Wall. @U. 
S.) 254, 19 L. ed. 554; Goldbeck’s App., 
4 Pa. Cas. 488, 8 A 29. 
ieee Ripley v. Ripley, 34 Pa. Super. 

20. Conn.—Munson v. Munson, 30 
Conn. 425. 

Me.—Hollis v. Hollis, 84 Me. 96, 24 
A 581. 

Md.—Power v. Jenkins, 13 Md. 443. 

Syma Tit ean v. Ruggles, 4 Gray — 


8. ; 

S. C.—Rickard v. Talbird, 14 3Ss7@ 
Eq. 158. 

Wash.—Church Erection Fund v. 
Seattle First Presb. Church, 19 Wash. 
455, bod eP* 6. 

[a] “eath of mortgagee.—A mort- 
gage and the note secured thereby 
were to become void either by pay- 
ment of the note or “if the said mort- 
gagee should die before the note is 
paid, then this deed and note are 
null and void.” It was held that th 


a 


oO 


~ §§ 919-921] 


gagor is bound where the condition is not per- 


formed.?! 


Time for performance. Where a mortgage is 
given to secure the perfection of a title, the mort- 
gagor’s rights are not forfeited upon a failure to 
comply with the condition by the day fixed, where 
he does so within a reasonable time thereafter.?? 
Right to elect. Where the mortgagor has the 
right to elect between the payment of money and 
the performance of some other condition, such right 
ceases after the day fixed for the money payment.” 

[§ 920] c. Tender of Performance **—(1) Effect 
While an unaccepted 
tender does not operate to discharge the mortgage 
debt,?> a sufficient tender upon the day when pay- 
ment is due will, according to the weight of author- 
ity, relieve the land from the lien of the mortgage,”® 
unless in cases where the refusal was not unreason- 
able or arbitrary, but grounded on an honest belief 
However, there is 


as Discharge—(a) In General. 


that the tender was insufficient.?7 


mortgage became void upon the death 
of the mortgagee before payment of 


the note Hollis v. Hollis, 84 Me. 96, 
24 A 581. 
21. Russell v. Wright, 23 S. D. 
338, 121 NW 842. 
Ale Curtis v. Goodenow, 24 Mich. 
[a] Happening of contingency.— 


Where a mortgage stated that it was 
to secure the purchase money of land, 
and was to be paid at a fixed time, 
if a mortgage then on the property 
should be discharged of record or 
should ‘outlaw,’ the latter term re- 
fers to the time when a presumption 
of law would arise that the mort- 
gage had been paid. Curtis v. 
Goodenow, 24 Mich. 18. 

23. Chapin v. Jacobs, 10 Mich. 405. 

[a] Dustration.—W here the mort- 
gage is to become void either on 
payment of a specified sum, or on 
the mortgagor’s erecting a building 
on the premises, insuring it for the 
full amount of the debt, and assign- 
ing the policy to the mortgagee, the 
mortgagor has a right of election 
until the day of payment specified, 
but on that day his right ceases, and 
a subsequent tender of a policy of 
insurance, as agreed on, need not be 
accepted by the mortgagee. Chapin 
vy. Jacobs, 10 Mich. 405. 

24. Tender as sopping accrual of 
interest see Interest § 14 


25. Mich.—Cowles v. *Marble, 37 
Mich. 158. 

Nebr.—Cobbey v. Knapp, 23 Nebr. 
579, 837 NW 485. 

N. Y¥.—Josephson v. Ginsburg 
Realty Co., 169 App. Div. 189, 154 


NYS 533 [aff 222 N. Y. 609 mem, 118 
NE 1063 mem]. 

N. C—Dickerson vy. Simmons, 141 
N. C. 525, 53 SE 850, 8 AnnCas 361. 

Wash.—Easton vy. Littooy, 91 Wash. 
648, 158 P 531. 

Eng.—New South Wales Bank v. 
O’Connor, 14 App. Cas. 273. 

Effect of tender generally see Ten- 
der [38 Cye 162]. 
; 26. Ark.—Greer v. Turner, 36 Ark. 
ie 

Dak.—Kronebusch  v. 

Dak. 243, 42 NW 656. 

Mich. —-Ferguson v. Popp, 42 Mich. 
115, 3 NW 287; Fuller v. Parrish, 3 


Mich. 211. 
Nebr.—Security State Bank v. 
85 Nebr. 255, 122 


Waterloo Lodge, 
NW 992. 

N. H.—Willard v. Harvey, 5 N. H. 
252. 

N. Y.—Breunich v. Weselman, 100 
N. Y. 609, 2 NE 385; Jackson v. 
Crafts, 18 Johns. 110. 

N. @.—Dickerson v. Simmons, 141 
N. C. 325, 538 SE 850, 8 AnnCas 361. 

Ss. C.— Salinas Vo" Hllisie26 Sie: 
337, 2 SE 121; Wood v. Babb, Tomse C. 
427. 


Wash.—Easton v. Littooy, 91 Wash. 
648, 158 P 531. 
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authority to the effect that a tender made on the 


day that the payment is due does not discharge a 


mortgage lien,”® 


N. B.—McLaughlin v. Tompkins, 44 
N. B. 249, 31 DomLR 320 

[a] A mortgagee becomes a tres- 
passer if he takes possession of the 
mortgaged premises, after the refusal 
of a good and sufficient tender. Greer 
v. Turner, 36 Ark. 17. 

27. Union Mut. L. Ins. Co._v. 
Union Mills Plaster Co., 37 Fed. 286, 
3 LRA 90; Hayward v. Chase, 181 
Mich. 614, 148 NW 214; Renard v. 
Clink, 91 Mich. 1, 51 NW 692, 30 
AmSR 458; Waldron v. Murphy, 40 
Mich. 668; Reynolds v. Price, 88 S. C. 
525,. 71 SE 51; Easton v. Littooy, 91 
Wash, 648, 158 P 531. 

28. Matthews v. Lindsay, 20 Fla. 
962; Smith v. Williams-Brooke Co., 
111 Miss. 393, 71 S 648;*Tishimingo 
Sav. Inst. v. Buchanan, 60 Miss. 496; 
Lincoln Sav. Bank v. Ewing, 12 Lea 
(Tenn.) 598. See Strickland v. Clem- 
ents, 83 Ark. 484, 104 SW 175 (where 
the tender was made before com- 
mencement of action, but it does not 
appear whether it was made before 
or after the default). 

[a] Discussion of rule.—“We re- 
pudiate the doctrine that a _ tender 
of the sum due discharges the lien 
of a mortgage or deed of trust. 
There was a reason for such doc- 
trine when a mortgage was an abso- 
lute conveyance of the estate, if the 
debt was not paid according to its 
terms; but it is without any sensible 


foundation in the present view of 
mortgages aS mere securities for 
debts.” Tishimingo Sav. Inst. v. 
Buchanan, 60 Miss. .496, 504 [quot 
Smith v. Williams-Brooke Co., 111 
Miss. 393, 71 S 648]. 

29. Garrett v. Cobb, 202 Ala. 241, 
80 S 79 

30. Harris v. Jex, 55 N. Y. 421, 


14 AmR 285, 

31. White v. Eddy, 202 Ala. 672, 
81 S 628; Tidwell v. Wittmeier, 150 
Ala. 253, 43 S 782; Wittmeier v. Tid- 
well, 147 Ala. 354, 40 S 9638; Strick. 
land v. Clements, 83 Ark. 484, 104 
sae 175; McDaniels v. Reed, 17 Vt. 
674, 

32. Security State Bank v. Water- 
loo Lodge, 85 Nebr. 255, 122 NW 992. 

33. See infra § 1069. 

34. U. S.—Gibson v. Lyon, 115 U. 
Sp439,0 Oe Ct 129.29) ola 6d. 4 40, 
Mitchell v. Roberts, 17 Fed. 776, .5 
McCrary 425. But see Pioneer Gold 
Min. Co. v. Baker, 23 Fed. 258, 10 
Sawy. 539 (where court in a case in- 
volving property in California held 
that, where a transaction amounted 
to a mortgage, a tender upon the 
exact day was not necessary to pre- 
serve the rights of the parties), 

Cal.—Himmelmann y. Fitzpatrick, 
50 Cal. 650; Perre v. Castro, 14 Cal. 
519, 76 AmD 444; Chielovich v. 
ae 2 Cal. Unrep. Cas. 643, 9 P 
945. 

Ind.—Storey v. Krewson, 55 Ind. 
397, 23 AmR 668. 


‘or so satisfy the mortgage as to 
revest the title. 
the lien the tender must be sufficient.*° 

Right of action on mortgage. 
tender is to discharge the mortgage lien, it takes 
away the right of action on the mortgage itself,** 
and thereafter the only liability is upon the debt ;*” 
and it is a good defense to a suit for foreclosure.** 

[§ 921] (b) Tender after Default. In some juris- 
dictions a tender made subsequent to default will 
not discharge the mortgage.** 
thereof is to arrest the accruing interest and to free 
the debtor from costs,?° and it has been said that 
it may be deprived of even that efficiency by a sub- 
sequent demand and refusal.*® 
tions the rule is that a mortgage is discharged by 
a proper tender made at any time before fore- 
closure,?*? and according to some authorities even 


Of course, in order to discharge 


If the effect of the 


The only effect 


In other jurisdic- 


Me.—Rowell v. Mitchell, 68 Me, 21. 
ae ee Vv. Ebunt, “oe Picks 

Mo.—Knollenberg vy. Nixon, 171 Mo. 
445, 72 SW 41, 94 AmSR 790; Hudson 
Bros. Commn. Co, v. Glencoe Sand, 
etc., Co., 140 Mo, 103, 41 SW 450, 62 
AmSR 722 [exp] McClung v. Missouri 
Trust Co., 137 Mo. 106, 38 SW 578; 
Landis v. Saxton, 89 Mo. 375, 1 SW 
309; Thornton v. Nat. Exch. Bank, 71 
Mo. 221]. 

N. J.—Shields v. Lozear, 34 N. J. 
L. 496, 3 AmSR 256 [cit Stockton v. 
Dundee, Mig.) Co,, 22) NJ, Ha.0b6, 
where it does not appear whether the 
tender was made before or after de- 
fault]. 

N. C.—Debnam v. Watkins, 178 N. 
C. 238, 100 SE 336; Parker v. Beasley, 
116 N. Cc. 1, 21 SE 955, 33 LRA 231. 

Ont.—Gentles v. Canada Perma- 
nent, etc., Mortg. Corp., 32 Ont. 428. 

See Willemin y. Dunn, 93h TN baat. 
(holding that a grantor in a deed of 
trust who, after the maturity of the 
note secured thereby, tenders the 
amount to the payee, which tender is 
refused, may maintain a bill to re- 
deem). 

[a] Case of first impression.— 
“We are of the opinion, therefore, 
that the question is not settled in 
this State, and may be considered as 
an original proposition, on reason 
and authority. Our opinion is 
that a tender of the amount due on 
a mortgage debt, made after default, 
should not on pr ‘inciple discharge the 
mortgage, and should have no greater 
effect on the security than it has on 
the debt itself, and that the result 
will be the same whether the mort- 
gagee holds the legal title in trust, 
or aS a mere security.” Hudson Bros. 
Commn. Co. v. Glencoe Sand, etc., 
Co., 140 Mo. 103, 114, 118, 41 Sw 450, 
€2 AmSR 722. 
eursta tee generally see XXIV in 

35. See 34; 
SOC Ve in 421s 

36. Shields v. Lozear, 34 N. J, L. 
496, 3 AmSR 256. 

37. Mich.—Cowles_ v. Marble, 37 
Mich. 158; Potts v. Plaisted, 30 Mich. 
149; Van Husan v. Kanouse, 13 Mich. 
303; Caruthers v. Humphrey, 12 Mich. 

Mo.—McClung v. Missouri Trust 
Co., 137 Mo. 106, 38 SW 578. 

N. H.—Bailey v. Metcalf, 6 N. H. 
156; Swett v. Horn, 1 N. H. 332. 

N. Yi —Nelsonl vo oderwaloc Name 
288, 30 NE 369 [aff 55 Hun us. at 
NYS 849]; Werner v. Tuch, 127 N. Y. 
PHONG PME NE 845, 24 AmSR 443; 
Breunich v. Weselman, 100 N. Y. 609, 
2 NE 385; Cass v. Higenbotam, 100 
N. Y. 248, 3 NE 189; Tuthill v. Morris, 
81 N. Y. 94; Trimm v. Marsh, 54 N. 
W. 5995 13 AmR 623; Ritter v. Phi)- 
MPa 53 N. Y. 586; Kellogg v. Smith, 
26 NV OY. 18; Stoddard v. Hart, 23 N. 


cases supra note 
J. 


798 [41 C.J.] 


after a suit to foreclose has been brought.*® Ac- 
cording to other authorities, while a tender up to 
foreclosure may discharge the lien,®® a tender after 
action brought will not have that effect.*° The rule 
that a tender will discharge the lien is sometimes 
qualified so as to discharge the lien only if the tender 
is refused without adequate excuse.4! Even though 
a tender after default may not be regarded as dis- 
charging the mortgage, it will suspend a right of 
action upon the mortgage if it suspends a right of 
action upon the debt,*? and further, a delay in mak- 
ing the tender caused by the owner of the mortgage 
is excusable.** 

[§ 922] (2) Who May Make Tender. A tender of 
the mortgage indebtedness for the purpose of dis- 
charging the mortgage must be made by the mort- 
gagor or some one duly authorized to act for him.** 
Tender by a stranger does not discharge the mort- 
gage lien.*® So a tender by a purchaser of the mort- 
gaged premises will not discharge the len where 
there is no assumption of the debt.*® 

[§ 923] (3) To Whom Tender May Be Made. A 


Y. 556; Kortright v. Cady, 21 N. Y. 
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assignee in insolvency suffiicient.— 


[§§ 921-925. 


tender of the mortgage indebtedness for the pur- 
pose of discharging the mortgage must be made te 
the mortgagee or to some one authorized to re. 
ceive it.4? 

[§ 924] (4) Time of Tender. A tender made be- 
fore the maturity of the mortgage debt is prema- 
ture.*§ 

[§ 925] (5) Sufficiency *°“—(a) In General. A 
tender of a mortgage debt under the general rules 
applicable to other tenders,°° to be effective, must 
be open, fair, and reasonable,*+ so clear and explicit 
as to leave no doubt of the intention to satisfy and 
discharge the mortgage,°? and offering payment in 
money or performance of the condition of the mort- 
gage according to its true meaning and intent;°? and 
it must be established, if disputed, by clear and satis- 
factory evidence.°* Where the original stipulations 
in the mortgage have been superseded by others, the 
tender must conform to the stipulations as altered.*® 
The party must be ready then and there to pay 
the money if his offer is accepted.®* Actual produc- 
tion of the money may be dispensed with by the re- 


amount due. Smith v. 


343, 78 AmD 145 [overr Merritt v. 
Lambert, 7 Paige (N. Y.) 344, ana 
expl Post v. Arnot, 2 Den. (N._Y.) 
344]; Hartley v. Tatham, 2 Abb. Dec. 
333, 1 Keyes 222 [expl Post v. Arnot, 
2 Den. 344]; Josephson v. Ginsburg 
Realty Co., 169 App. Div. 189, 154 
NYS 533 [aff 222 N. Y. 609 mem, 118 
NE 1063 mem]; Schieck v. Donohue, 
77 App. Div. 321, 79 NYS 233; Mc- 
Sorley v. Hughes, 58 Hun 360, 12 NYS 
179 [aff 129 N. Y. 659 mem, 30 NE 65 
mem]; Scheidell v. Llewellyn Realty 
Go., 177 NYS 529; Farmers’ F.. Ins., 
etc., Co. v. Edwards, 26 Wend. 541 
{aff 21 Wend. 467]; Jackson v. Crafts, 
18 Johns, 110. 

S. C.—Salinas v. Ellis, 26 S. C. 3387, 
2 SE 121., 

[a] “@he leading case being that 
of Kortright v. Cady, 21 N. Y. 343, 
78 AmD 145.’ McClung v. Missouri 
Trust Co., 1837 Mo. 106, 119, 38 SW 
578. 

38. Nelson vy. Loder, 132 N. Y. 288, 
20 NE 269; Werner v. Tuch, 127 N. 
Y. 217, 27 NE. 845, 24 AmSR 443; 
Stoddard v. Hart, 23 N. Y. 556; Hart- 
ley v. Tatham, 24 N. Y. Super. 246, 
26 HowPr 158 [mod on other grounds 
1 Keyes 222, 2 Abb. Dec. 333]. 

39. Murray v. O’Brien, 56 Wash. 
361, 105 P 840, 28 LRANS 998. 

40. Murray v. O’Brien, supra. 

41. Renard v. Clink, 91 Mich. 1, 51 
NW 692, 30 AmSR 458. 

42. McDaniels v., Reed, 17 Vt. 674. 

Tender as precedent to injunction 
or stay of: 

Foreclosure see infra § 1363. 
Sale on foreclosure see-XXIVin 42C. J. 

Tender precluding sale under: 
Decree see XXIV in 42 GC. J. 

Power see infra § 1355. 

43. McCue v. Bradbury, 149 Cal. 
108, 84 P 993; Loftis v. Alexander, 139 
Ga. 346, 77 SE 169, AnnCas1914B 718. 

44. Ga,—Loftis v. Alexander, 139 
Ga. 346, 77 SE 169, AnnCasi914B 718. 

Iowa.—Porter v. Farmers’, etc., 
Sav. Bank, 143 Iowa 629, 120 NW 633. 

Kan.—Mathews vy. Union Cent. L. 
Tnss CoO. LO Ran O00) Loop, aos 

Md.—Graftin vy. State, 103 Md. 171, 
63 A 373. 

Minn.—Davies v. Dow, 80 Minn. 223, 
83 NW 50. 

N. Y.—Josephson  v. Ginsburg 
Realty Co., 169 App. Div. 189, 154 
NYS 533 [aff 222 N. Y. 609 mem, 118 
NE 10638 mem]. 

Okl.—Knudson _ v. 69 
Old 8 oo TE Ars: 

Pa.—Johnston v. Gray, 16 Serg. & 
eo Gly tL On AnD: Oil i. 
Ont.—Middleton v. Scott, 3 Ont. L. 
6. 


[a] 


Fenimore, 


Lal 
“a 


Tender by the mortgagor's 


Davies v. Dow, 80 Minn. 223, 83 NW 
50. 

[b] Prospective purchaser.—The 
tender may be made by one who has 
contracted to purchase the land and 
has agreed to furnish the money with 
which to pay the mortgage debt on, 
but who will not take, the land, un- 
less the. mortgage is released. 
Mathews v. Union Cent. L, Ins. Co., 
10% Kans 669, 193, P4337. 

[c] Purchaser at executor’s sale. 
—The tender may be made by the 
purchaser of the premises at an 
executor’s sale, and need not be made 
by the executor himself. lLoftis v. 
Alexander, 139 Ga. 346, 77 SE 169, 
AnnCasi914B 718. 

[ad] Mortgagor’s wife.—Porter v. 
Farmers’, etc., Sav. Bank, 143 Iowa 
629, 120 NW 633. 

Who may pay see supra § 898. 

45. Brunswick Realty Co. v. Uni- 
Vonsiey TRV CO Me Fee, Ustali obs. Lie 4a 


46. Brunswick Realty Co. v. Uni- 
versity Inv. Co., supra. 

47. Mich.—Post v. Springsted, 49 
Mich. 90, 18 NW 370. 

Miss.—Smith v. Williams-Brooke 
Co., 111 Miss. 393, 71S 648. 

fas Y.—Tuthill vy. Morris, 81 N. Y. 
94. 

Wash.—Gunby v. Ingram, 57 Wash. 
97, 106 P 495, 36 LRANS 232. 
4 Ont.—Middleton v. Scott, 3 Ont. L. 


6. 

[a] Tender held sufficient.—K uhl- 
meyer v. Butz, 215 Ill. A. 414; Har- 
mann v. Rose, 129 Ill. A. 337; Steckel 
v. Selix, 198 Iowa 339, 197 NW 918; 
Tucker v. Lowenthal, 118 Wash. 638, 
204, P73; 

{b] Showing money to servant.— 
It is not a sufficient tender to show 
the money to a servant at the house 
of the mortgagee, when he is not at 


home. Jewett v. Harle, 53 N.. Y. 
Super, 349. 
[ec] After assignment of mort- 


gage.—Where, unknown to the debtor 
and mortgagor, the debt and mort- 
gage have been assigned, tender of 
the overdue interest to the payee and 
mortgagee will prevent exercise of 
the option in the mortgage to declare 
the whole debt due, where it would 
be but for such assignment. Gunby 
v. Ingram, 57 Wash. 97, 106 P 495, 36 
LRANS 232. 

{d] To cestui que trust.—Where 
plaintiff permitted his land to be sold 
under a trust deed without tendering 
to the trustee the amount due, he 
cannot defeat an action by the pur- 
chaser to recover possession merely 
by showing that prior to the sale he 
tendered to the cestui que trust the 


Williams- — 
Brooke Co., 111 Miss. 393, 71 S 648. 

To whom payment may be made 
see supra § 899. 

48. Bellows v. Los Angeles Dock, 
etc., Co., 56 Cal. A. 168, 204 P 858; 
Bowen v. Julius, 141 Ind. 310, 40 NE 
100; Moore v. Kime, 43 Nebr. 517, 61 
NW 736. 

[a] Where a proceeding to’ con- 
demn a portion of the mortgaged 
Jand had been instituted before ma- 
turity of mortgage indebtedness, the 
mortgagee is not required to accept — 
the mortgagor’s offer of the principal 
with accrued interest. Bellows vy. 
Los Angeles Dock, ete., Co., 56 Cal. 
A. 168, 204 P 858. 
eraes Waiver of sufficiency see infra 

50. See Tender [38 Cyc 137 et 
seq]. 

51. Mass.—Darling v. 
atiet 101. 

ich.—Post v. Springsted, 49 ich. 
apache NW 370. pie Tae 
- C.—Reynolds v. Price 
525, 71 SE 51, Se 

Tex.—Haney v. Clark, 65 Tex. 93. 

Eng.—Kinnaird v. Trollope, 42 Ch. 
IDS Gals 

52. Proctor v. Robinson, 35 Mich. 
284; Frost v. Yonkers Sav. Bank, 70 
N. Y. 553, 26 AmR 627; Reynolds v. 
Price, 88 S. C. 525, 529, 71 SE 51 [cit 
Cyc]. 

[a] Tender held sufficient.—Stans- 
bury v. Embrey, 128 Tenn. 1038, 158 
SW 991, 47 LRANS 980 : 

{b] Tender held  insufficient.— 
Vermeule v. Hover, 113 Me. 74, 93 A 
37; Middleton v. Scott, 1 OntWR 536. 

{c] An offer to purchase a note 
and mortgage and a tender of the 
amount due thereon is not an offer 
to pay or discharge the mortgage 
debt, but, in effect, an offer of the 
money, coupled with a demand for an 
ate tee Ms we mortgage to the 
mortgagor. artin v. Hildebran 2 
Cal. 270, 191 P 676. Baca 

53. McGoon vy. Shirk, 54 Ill. 408, 
5 AmR 122; Ailey v. Burnett, 134 Mo, 
313, 83 SW 1122, 35 SW 1137. 

[a] Offer to do equity.— Where 
one is entitled to recover certain land 
on paying or tendering his share of 
the encumbrance thereon, he does not. 
make a sufficient tender in a suit by 
of eras te deel equity. Ailey v. 

urnett, 0} Sis snows 
385 SW 1137. aa 

54. See infra 8 930. 

55. Newald v, Valley Farming Co., 
133 Ark. 456, 202 SW 838. : 

56. Dorman v. McFarlan, 124 
Miss, 811, 87 S 275. 

Necessity of keeping tender good 
see infra § 929. 


Chapman, 


For later cases, developments and changes in the law See cumulative Annotations, same title, page and note number. 


§§ 925-927] 


fusal of the mortgagee to accept it,°’ or by his de- 
mand for a sum largely in excess of the mortgage 
debt,°* and in some jurisdictions, by force of stat- 
ute, readiness, ability, and willingness to pay at the 
place of payment are equivalent to a tender.®® If 
there is an actual production of the proper amount 
the tender is sufficient, even though the debtor does 
not count out the money.®° 

Tender by check.®*! Following the general rule,®? 
an offer of a bank check for the amount due is not 
a good tender.®? 

[§ 926] (b) Conditions. A tender must not be 
coupled with any other conditions than those which 
it is the clear legal duty of the mortgagee to fulfill 
on receiving payment or satisfaction.®* But a tender 
is not invalidated by being coupled with a condition 
upon which the debtor has a right to insist and to 
which the creditor cannot reasonably object.®° The 
mortgagor, on making tender to a person who claims 
to be the assignee of the mortgage, may require 
proof of his authority to collect the debt;°* and he 
may demand the production and surrender of the 
mortgage and note or bond, or the delivery up of 
notes or property held as collateral security.®® 
While it has been held that the mortgagor may de- 
mand a release, cancellation, or entry of satisfac- 
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tion of the mortgage,®® it has also been held that 
a tender accompanied by the demand for the dis- 
charge of the mortgage and a release of the debt is 
conditional,”° and under the theory that the mort- 
gage is merely the incident to the note 7! and that 
the acceptance of the money and the surrender of 
the note operate as a complete discharge of the 
mortgage,‘” it has been held that a demand to cancel 
the mortgage, as a condition of the tender, makes 
the tender insufficient.“* A mere request for a re- 
ceipt does not invalidate the tender.’4 

Immediate acceptance. A tender, conditional 
upon immediate acceptance, is bad.7® The creditor 
must be allowed a reasonable time to examine the 
papers and calculate and ascertain the amount due 
and consider whether he will be satisfied with the 
sum tendered.’ 

[§ 927] (c) Amount. The tender must include 
the whole and full amount stipulated to be paid 
according to the terms of the mortgage,’? unless 
made pursuant to a valid agreement by the mort- 
gagee to accept less than the full amount of the 
debt.** If there have been partial payments, rents 
applied on the mortgage debt, or other dealings be- 
tween the parties reducing its original amount, then 
the tender must be of the full balance justly due.’9 


57. Hesdorffer v. Welsh, 127 Miss. 
261, 90 S°3 

58. Porter v. Farmers’, etc., 
Bank, 143 Iowa 629, 120 NW 633. 

59. Bere a aie eH v. Roe, 

1 : 

lege Mente: Schaffer, 209 Mo. 586, 
108 SW 60. 


Sav. 


61. Payment by check see supra 
909. 
: 62. See Tender [38 Cyc 147]. 


63. Harding v. Commercial Loan 
Co., 84 Ill. 251; Blumberg v. Life In- 
terests, ete., Corp., [1897] 1 Ch. ee. 

[a] A Solicitor, authorized to ac- 
cept a tender of the amount due on 
the mortgage, has no implied author- 
ity to accept the tender of a check in 
lieu of cash. Blumberg v. Life In- 
terests, etc., Corp., [1897] PiChy Vib. 

e4. U. S.—Alaska Mines Corp. v. 
Greenberg, 2€4 Fed. 929. 


Jll.—Robinson vy. Miller, 317 Ill. 
501, 148 NE. 319. : 
Mich.—Sager v. Tupper, 35 Mich. 


Fee moutal v. Griffith, 159 Minn. 


198 NW 807. 
ed Se aE v. Smith, 213 SW 858. 
N. J.—Mott v. Rutter, (Ch.) 54 A 
159 [aff 66 N. J. Eq. 435, 57 A 1132]. 
N. Y¥.—Day v. Strong, 29 Hun 505. 
Okl.—Ernid Conservative Inv. Co. 
vy. Porter, 45 Okl. 406, 145 P 805. 
Or.—Ontario First Nat. Bank _ v. 
Seaweard, 78 Or. 567, 583, 152 P 883 
t WNT ; 
SEARS re Kootenay Valley Fruit 
Lands Co., Ltd. 22 Man. 300, 3 Dom 
LR 428, 21 WestLR 307, 2 WestWkly 


9. 
aN B.—McKenzie v. McLeod, 39 N. 
B 


2 230. 
Ont.—Middleton v. Scott, 3 Ont. L, 


26. 

[a] Threat to sue for recovery 
pack.—A tercer of mortgage money, 
with a statement that the party ten- 
dering did not consider that the 
amount tendered was due, and that 
the other would thereafter be com- 
pelled to pay back the excess, was 
not invalidated by the implied threat. 
Peers v. Allen, 19 Grant Ch. (Ont.) 
8. 

; [b] Demand of assignment.—A 
tender by a junior mortgagee will 
not discharge a_ prior mortgage, 
where the tender is accompanied by 
a demand for an assignment of the 


mortgage. Day v. Strong, 29 Hun 
(ON. WX.) 5105. 
[c] Demand for quitclaim deed.— 


A tender to an assignee of the mort- 
gage is spoiled by coupling it with a 


condition that he shall execute to 
the mortgagor a quitclaim deed of 
the premises, Dodge v. Brewer, 31 
Mich, 227. 

[ad] Waiver of further claim.— 
The condition that the mortgagee is 
to waive any claim to a further sum 
makes the tender technically ineffec- 


tual. Peers v. Allen, 19 Grant Ch. 
(Ont.) 98. 
.65. Ernid Conservative Inv. Co. v. 


Porter, 45 Okl. 406, 145 P 805; Wal- 
lowa Lake Amvsement Co. y. Hamil- 
ton, 270 :Or, 433) 1425p 03217 

66. Kennedy v. Moore, 91 Iowa 39, 
58 NW 1066; Ernid Conservative Inv. 
Co. v. Porter, 45 Okl. 406, 145 P 805. 

67. Ill.—Eggert v. Sexton, 202 Ill. 
A, 542. 

N. Y.—Halpin: ve Phenix Ins Co:, 
118 N. Y. 165, 23 NE 482; Bailey v. 
Buchanan County, 115 N. Y. 297, 22 
NE 155, 6 LRA 562; Smith v. Rock- 
well, 2 Hill 482. 

Oh.—Bardshar v. Holtzman, 18 Oh. 
Cir. Ct. 668, 4 Oh. Cir: Dec. 174. 

Okl.—Ernid_ Conservative Inv. Co. 
v. Porter, 45 Okl. 406, 145 P 805. 

Eng.—Robarts v. Jefferys, 8 L. J. 
Chi OSES 7: 

[a] Surrender of interest coupons. 
—HEeggert v. Sexton, 202 Ill. A. 542. 

68. Cass v. Higenbotam, 100 N. Y. 
248, 3 NE 189; Cutler v. James Goold 
Co., 438 Hun (N. Y:) 516. 

69. - Saunders v. Frost, 5 Pick. 
(Mass.) 259, 16 AmD 394; Halpin v. 
sehr biee Ubaispem Opus. i IL INL! Nel MLR Rls 8} 
NE 482; Wheelock v. Tanner, 39 N. 
Y. 481; Ernid Conservative Inv. Co. v. 
Porter, 45<Okl. 406, 145 P 805; Wal- 
lowa Lake Amusement Co. v. Hamil- 
ton, 70 Or, 483,.142 P 321. 


; 70. McKenzie v. McLeod, 39 N. B. 
30. 
71. See supra §°3 


72. See supra § 891. 

73. Storey v. Krewson, 55 Ind. 397, 
23 AmD 668. r 

{a] Deeds of trust.—It has been 
held that a foreclosure sale on the 
bill of trust will not be restrained 
under an allegation of tender of pay- 
ment on condition of first releasing 
the deed upon the record. McCor- 
mick v. McDonald, 70 Mo. A. 389. 


74. Lockridge v. Lacey, 30 U. C. 
Q. B. 434. 

75. See cases infra note 76. 

76. Post v. Springsted, 49 Mich. 
90, 183 NW 370; Root v.. Bradley, 49 
Mich. 27, 12 NW 896; Waldron v. 
Murphy, 40 Mich. 668; Potts v. 
Plaisted, 30 Mich. 149; Tuthill v. 


Morris, 81 N. Y. 94; Smith v. Mould, 


UL 


87 Misc. 199, 149 NYS.552; Reynolds 
Vee Lice, 88,184 (C2525, ao29 ieee aro 
[cit Cyc]; Wilshaw v. Smith, 9 Mod. 
441, 88 Reprint 561. 

77. Ill.—Robinson v. Miller, 
501, 148 NE 319; Althausen v. 
Kohn, 222 Ill. A. 324. 

La.—Kleinert v. Dupre; 1 La. A. 
(Orleans) 242, 

Me.—Cilley v. Herrick, 117 Me. 264, 
LOS CANT 

Md.—Roberts v. Loyola Perpetual 
Bldg. Assoc., 74 Md. 1, 21 A 684. 

Mich.—First State Bank v. Day, 188 
Mich. 228, 154 NW 101. 7 

Mo.—Thornton y. National Exch. 
Bank, 71 Mo. 221; Cupples v. Galli- 
gan, 6 Mo. A. 62. 

N. J.—Keiler v. 84 N. J. 
Eq. 519, 94 A 402. 
or Y.—Graham vy. Linden, 50 N. Y. 

Pa.—HMwart v. Irwin, 1 Phila. 78. 

Tex.—Ward v. Green, (Civ. A.) 28 
SW 574. 

Eng.—Robinson v. Cumming, 2 Atk. 
409, 26 Reprint 646. ‘ 

[a] Tender held  insufficient.— 
Germania L. Ins. Co. v. Potter, 57 
Misc. 204, 107 NYS 912. 

[b] Trifling inadequacy in amount. 
—Where the:holder of the mortgage 
does not object to the tender made 
to him on the ground that it is in- 
sufficient in amount, nor claim a 
iarger Sum to be due, equity will re- 
lieve against a forfeiture claimed on 
the ground that the amount tendered 
was less, by a trifling sum, than the 
amount really due. Ricker v. Blanch- 
ard, 45 N. H. 39. 

[c] Tender of half of debt by pur- 
chaser of half interest.—Where pur- 
chasers of a one-half interest in land 
agree to pay one half of a mortgage 
debt on the land, a tender by them 
of the amount of such half of the 
debt does not entitle them to a re- 
lease of their half interest in the 
land. Ward v. Green, (Tex. Civ. A.) 
28 SW £74. 

{d] The amount claimed by the 
mortgagee and not the amount aqd- 
mitted by the mortgagor to be due 
and payable must be paid into court 
by a mortgagor desiring an entry of 
satisfaction under the Pennsylvania 
act of April 38, 1851. Atchison vy, 
Rankin, 10 Del. Co. (Pa.) 99. 

78. Juckett v. Fargo Mercantile 
Co., 19 S. D. 150, 102 NW 604. 

79. Fountain v. Bookstaver, 141 
Ill. 461, 31 NE 17; Hartley v. Tat- 
ham, 94 N.Y. Super. 246; McDaniels 
v. Lapham, 21 Vt. 222. 


317 
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After an action has been commenced on the mort- 
gage, a tender must include costs to date,®° and also 
an attorney’s fee, if that is stipulated for in the 
It should also cover taxes on the prop- 
erty paid by the mortgagee or the amount neces- 
sary to redeem from an intervening tax sale. 
tender must include the interest from the maturity 
of the debt to the time the tender is offered.** 

A tender of the amount demanded by the mort- 
gagee is sufficient, although the sum tendered does 
not entirely agree with the sum afterward found 


mortgage.*+ 


to be due.** 


[§ 928] (6) Waiver. The necessity or sufficiency of 
a tender may be waived by the conduct of the mort- 
Where the mortgagor offered to pay the 
money due and the mortgagee declined to receive 
it, an actual tender was excused.*® 
to the amount of a tender must be made at the 
time the tender is made; otherwise it is waived.*? 


85 
gagee. 


80. Robinson v. Miller, 317 Ill. 
501, 148 NE 319; Neiman v. Wheeler, 
87 Ill. A. 670; Marshall v. Wing, 50 
Me. 62; Connecticut River Banking 
Co. v. Voorhies, 3 AbbPr (N. Y.) 173. 


{a] Tender held sufficient.—Win- 
gert v. Brewer, 116 Md. 518, 82 A 
157. 

81. Ala.—Lampkin v. Stout, 199 
Ala. 101, 74 S 239. 

Cal.—Cassinella v. Allen, 168 Cal. 


677, 144 P 746. 
Ga.—Loftis v. Alexander, 139 Ga. 
346, 77 SE 169, AnnCas1914B 718. 


Hawaii.—Bowen vy. Nakuina, 21 
Hawaii 470. 
Ill.—-Robinson y. Miller, 3817 Ill. 


501, 148 NE 319; Healy v. Protection 
Mute. insy Cox, (21 35 ills 99 aaa. INE) 
678; Smith v. Jackson, 153 Ill. 399, 
39 NE 130; Neiman v. Wheeler, 87 Ill. 
A. 670; Brand v. Kleinecke, 77 Ill. 
A. 269. 

Minn.—Mjones v. Yellow Medicine 
County Bank, 45 Minn. 335, 47 NW 


1072. 

Miss.—Hardin v. Ross, 117 Miss. 
186, 78 S 2. 

S. C.—Easton v. Woodbury, 71 S. 
C. 250, 50 SE 790. 


But see Graves v. Burch, 26 Wyo. 
192, 181 P 354 (where tender ex- 
cluding attorney’s fee was held 
sufficient as against other objections 
and issue as to attorney’s fee decided 
adversely to plaintiff). 

[a] Refusal of proper tender.— 
The grantees of a trust deed, by 
whose direction the trustee refused 
tender of the amount due, thereby 
provoking the suit, were not entitled 
to attorney’s fees incurred in such 
suit, since the wrong was theirs in 
refusing tender, where the trust deed 
did not provide for attorney’s fees, 
although a note of which the other 
parties did not know did call for 
attorney’s fees. Hardin v. Ross, 117 
Miss. 186, 78 S 2. 

[b] Delay caused by mortgagee. 
—A delay in making the tender with- 
out the fault of the creditor but due 
to the fault, or caused by, the owner 
of the mortgage may relieve the 
creditor from liability for attorney’s 
fees. Loftis v. Alexander, 139 Ga. 
346, 77 SE 169, AnnCas1914B 718. 

82. Connecticut Mut. L. Ins. Co. v. 
Stinson, 62 Ill. A. 319; Equitable L. 
Assur. Soc. v. Von Glahn, 107 N. Y. 
637, 13 NE 793. See Williams v. Wil- 
liams, 117 Wis. 125, 94 NW _ 25 
(where no claim was made that taxes 
had been paid). 

[a] Tender held sufficient.—Sac- 
ramento Suburban Fruit Lands Co. 
v. Whaley, 50 Cal. A. 125, 194 P 1054, 

83. Tidwell v. Wittmeier, 150 Ala, 
253, 438 S 782. 

84. Graves v. Burch, 26 Wyo. 192, 
181 P 354; McLaughlin v. Tompkins, 
44 N. B. 249, 31 DomLR 320. 

{a] Mistake in amount tendered. 
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[§§ 927-930 


Where a tender is refused, not on the ground that 
the amount is too small, but on some other ground, 
the objection to the deficiency of the amount is 


[§ 929] (7) Keeping Tender Good. While, if the 
tender is made after suit brought to foreclose the 
mortgage, the money should be brought into court,*? 
the practice being the same in cases of equity as in 
those at law,®° under the rule that, if a lien is dis- 
charged by a tender, the tenderer desiring the bene- 
fit of it may rely upon the tender without showing 


that it was kept good,” it is generally held that, if 


An objection 


—If the amount tendered is insuffi- 
cient because the computation of in- 
terest is complicated, and the mistake 
is not chargeable to defendant, who 
tendered the amount alleged in plain- 
tiff’s pleading to be due, and upon 
amendment thereof deposited the de- 
ficiency in court, the tender and de- 
posit in court will not be held in- 
sufficient, especially where the only 
question in the case is whether 
plaintiff is entitled to attorney’s fees. 
Graves v. Burch, 26 Wyo, 192, 181 P 


354. 

85. Ga.—Alexander v. Chipstead, 
152) (Gas851, 111 “SH? 552) 

He eee gee ua v. Johnson, 240 P 


joii—Rohn vy. Heidrich, 174 Ill. A. 
N. C.—Rogers y. Piland, 178 N. C. 
70, 100 SE 181. 


Or.—Wallowa Lake Amusement 
oh v.. Hamilton, 70) (Ors 433) £424 P 
[a] Rule applied.—Where the 


holder of a security deed declined 
to accept the payment of an inter- 
est note, it was not incumbent on 
plaintiff suing to set aside a sale 
under the deed to allege a strict 
legal tender. Alexander v. Chip- 
stead, 152: Ga. 851, 111 SH. 552. 

[b] Held not waiver.—Middleton 
Visco tines Ont. las 26. 

86. White v. Eddy, 202 Ala. 672, 
81 S 628. 

37, poRoOgersp Vinee and, .1vs aN GC. 
G0) 100) Sis, aS8ie 

88. Rogers v. Piland, supra; Tay- 
lose tine BO es MC. a4 Ciel SET oe 

89. Fla.—Franklin v. Ayer, 22 
Fla. 654. 

Me.—Marshall v. Wing, 50 Me. 62. 

Md.—Moore y. Pearce, 2 Harr. & 
M. 236. 

N.. J.—Keiler.v.. Bunn, 84 N.. J. 
Eq. 519, 94 A 402; Stockton v. Dun- 
dee. Mfg. Co., 22 N. J. Eq. 56. 

N. Y.—Werner.v. Tuch, 127 N. Y. 
217, 27 NE 845, 24 AmSR 443. 

N. C.—Debnam vy. Watkins, 178 
N. C. 238, 100 SE 386. 

Pa.—Streng v. Holyoke Water 
Power Co., 12 "Pa. Super. 328. 

S. C.—Reynolds v. Price, 88 S. C. 
026), (Se ole 

Vt.—Holten v. Brown, 18) Vt. 224, 
46 AmD 148. 

90. Keiler v. Bunn, 84 N. J. Eq. 
519, 94 A 402. i 

91. See Tender [88 Cyc 159 text 
and note 17]. 

92. See supra §§ 920, 921. 

93. Potts v. Plaisted, 30 Mich. 
149; Van Husan vy. Kanouse, 13 Mich. 
303; Caruthers v. Humphrey, 12 
Mich. 270; Nelson v. Loder, 132 N. Y. 
288, 30 NE 3869; Werner vy. Tuch, 
127 N._Y. 217, 27 NE 845, 24 AmSR 
443;  Breunich v. Weselman, 100 
N. Y. 609, 2 NE 385; Cass v. Higen- 
botam, 100 N. Y. 248, 3 NE 189; 
Tuthill v. Morris, 81 N. Y. 94; Rit- 


the mortgage lien is considered discharged by the 
tender,®? there is no necessity of keeping it good in 
order to continue that effect.°* 
the mortgagor wishes to stop the running of in- 
terest °* or to claim any affirmative relief he must 
keep his tender good.%° 

[§ 930] (8) Evidence as to Tender. 


In all cases where 


The burden 


ter v. Phillips, 53 N. Y. 586; Kort- 
right v. Cady; 21 IN.) Y. 343,'738> An 
145; Cresco Realty Co. v. Clark, 128 
App. Div. 144, 112 NYS 550; Schieck 
v. Donohue, 77 App. Div. 321, 79 NYS - 
233 [app dism 173 N. Y. 638 mem, 
66 NE 1116 mem]; New York Exch. 
F. Ins. Co. v. Norris, 74 Hun 527, 
26 NYS 823; Scheidell v. Llewellyn 
Realty Co., 177 NYS 529; Haston v. 
Littooy, 91 Wash. 648, 158 P 531; 
Murray v. O’Brien, 56 Wash. 361, 
105 P 840, 28 LRANS 998. See 
Smith v. Mould, 87 Misc. 199, 149 
NYS 552 (a tender by defendant 
of the amount due on a mortgage 
on land bought, but which he did 
not assume, if valid and refused by 
the mortgagee, discharges the lien, 
and relieves defendant of all liabil- 
ity, although the tender is not kept 
good, which is only necessary in 
case of a debt of the one making © 
tender). 

94. See Interest § 146. 

95. Minn.—Balme v. Wambaugh, 
16 Minn. 116. 

Miss.—Smith vy. Williams-Brooke 
Co., 111 Miss. 393, 71 S 648. 

Mo.—Knollenberg v. Nixon, 171 


Mo. 445, 72 SW 41, 94 AmSR 790; 
Hudson Bros. Commn. Co. v. Glen- 
eoe. .Sand, .etc., ‘Co., (9140 > Mo? 103 


41 SW 450, 62 AmSR 722; McClung 
v. Missouri Trust Co., 137 Mo. 106, 
38 SW °578; Landis v. *Saxton, 89 
Mo., 9375, 1. SW. 3593. Thornton®we 
National Exch. Bank, 71 Mo. 221. 
N. Y.—Nelson v. Loder, 132 N. Y. 
288, 30 NE 3869; Werner v. Tuch, 
127 -“N. Y. 217, 27 NE 845, 24 AmSR 
443; Tuthill v. Morris, 81 N. Y. 94; 
Schieck v. Donohue, 77 App. Div. 
321, 79 NYS 233 [app dism 173 N. Y. 
6388 mem, 66 NE 1116 mem]; Me- 
Neil v. Sun, etc., Bldg., etc., Assoc., 
75 App. Div. 290, 78 NYS 90; Nel- 
son .v, Loder, 55 Hun 173) 7 Nws 
849 [aff 132 N. Y. 288, 30 NE 369]; 
Scheidell v. Llewellyn Realty Co., 


177 NYS 529. 
Watkins, 178 


N. C.—Debnam yv. 
N. C. 238, 100 SE 336. 

Pa.—Ewart v. Irwin, 1 Phila. 78. 

S. C.—Reynolds v.-Price, 88 S. C. 
EY ASS e Gs leas Opa 

Eng.—Gyles v. Hall, 2 P. Wms. 
378, 24 Reprint 774. 

“Although the authorities cited 
sustain the proposition that when a 
tender has been duly made of the 
full amount due, it will discharge 
the lien, and be a good defense 
against its enforcement, without the 
tender being kept good, yet we are 
clearly of opinion that it should be 
kept good in order to entitle the 
mortgagor to the affirmative relief 
which he seeks in this action, and 
which the judgment awards him, 
viz., the extinguishment of the 
mortgage.” Tuthill vy. Morris, 81 
ING Yen 409% 

[a] Dispute as to amount.—(1) 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


i. 


§§ 930-933] 


of showing a tender is on the party asserting it,%® 
and it must be established by clear and satisfactory 


evidence.?* 


[§ 931] 8. Nonperformance by Mortgagee. 
a mortgage in terms imposes conditions subsequent 
its consideration 
wholly or in part ‘consists in his undertaking to do 
certain acts, his failure of performance will vir- 
tually discharge the mortgage and entitle the mort- 
gagor to a cancellation or release. 
mortgage stipulates that it should become void if 
recorded during the mortgagor’s lifetime, it is auto- 
matically extinguished when it is so recorded. 

[§ 932] 9. Discharge by New Agreement—a. 
Agreement of Release or Discharge—(1) In Gen- 
The discharge of a mortgage may be effected 
by an express release from the mortgagee or his as- 


upon the mortgagee, or where 


eral. 


While it has been held that, where 
the amount due on the mortgage 
debt is disputed and the mortgagor 
tenders an amount but fails to pay 
it into court, he fails to preserve his 


tender (Weigell v. Gregg, 161 Wis. 
413, 154 NW 645, LRAI1916B 856): 
(2) it also has been held that, 


where the mortgagor offers in court 
to pay the mortgage debt, but the 
mortgagee refuses to accept the 
amount offered, the mortgagee can- 
not thereafter complain that the ten- 
der was not good because the money 
was not paid into court (Stricklana 
hee 83 Ark. 484. 104 SW 

96. Josephson v. Ginsburgh Real- 
ty Co.,.169 App. Div. 189, 154 NYS 
533 [aff 222 N. Y. 609 mem, 118 NE 
1063 mem]. 

[a] As dependent on theory of 
case.—In a suit to foreclose a mort- 
gage pursuant to the acceleration of 
maturity clause, for default in in- 
terest, defended on the ground that 
defendants mailed a check to pay 
the interest which did not arrive, 
where, as far as foreclosure was con- 
cerned, the only issue presented by 
the complaint was whether the prin- 
cipal of the debt was due when the 
Suit was brought, defendants were 
not bound to prove that they had at 
all times since the action was begun 
been ready and willing to pay the 
overdue interest, since the theory 
of plaintiff’s case was that the time 
for payment of interest had gone 
by. Console v. Torchinsky, 97 Conn. 
353, L16, A 613. 

97. McLelland v. A. P. Cook Co., 
94 Mich. 528, 54 NW 298; Engle v. 
Hall, 45 Mich. 57,,.7 NW 239; Potts 
v. Plaisted, 30 Mich. 149; Smith v. 
Mould, 87 Misc. 199, 149 NYS 552; 


meyMNolass Ver ELice; 188i San Cua d, a 0k 
SE 51. 
[a] Evidence held sufficient: (1) 


To show tender. Potter v. Schaffer, 
209 Mo. 586, 108 SW 60; Prudential 
Ins: Co. -v. Assary, (Tex. Civ. A.) 
273 SW 649. (2) To show tender 
insufficient. Lauterjung v. Chicago 
™itle;” etc:, Co., 156, Ill. A. 621. 

[b] Evidence held insufficient: 
(1) To show tender. Hayward v. 
Chase, 181 Mich. 614, 148 NW 214; 
Josephson v. Ginsburg Realty Co.. 
169 App. Div. 189, 154 NYS 533 [aff 
222 N. Y. 609 mem, 118 NE 1063 
mem]; Smith v. Mould, 87 Misc. 
199, 149 NYS 552. (2) To show re- 
fusal of tender. Carter v. Sill, 63 
CalprAy 95.) 218) PS t., 2¢8) To: Show 
a mortgagor’s ability and willingness 
to pay the interest at maturity at 
the place of payment within a 
statute, making such ability and 
willingness equivalent to an _ offer 
of payment. Jose Realty. Co. v. 
Pavlicevich, 164 Cal. 613, 130 P 15. 


96." Perry.) Ve Quackenbush, 105 
Cal. 299, 88 P 740; McClellan v. 
Coffin, 93 Ind. 456; Van Dyke v. 


Davis, 2 Mich. 144. But see Neveren 
vy. Wright, 11 OntWN 409 [app dism 


ra C5511 
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Where 


with.# 


Where the 


by the owner of 


12 OntWN 151, 36 
DomLR 734] (where the covenants 
were not interdependent, but sepa- 
rate and distinct). 

99. Pyle v. Pyle, 260 Pa. 532, 103 
AL O'S; 

1. Allen v. Leominster Sav. Bank, 
134 Mass. 580; Clinton v. Buffalo 
Land Security Co., 55 App. Div. 440, 
66 NYS 862 [aff 166 N. Y. 621 mem, 
59 NE 1120 mem]; Hill v. West, 8 
Oh, 222, 31 AmD 442. 

[a] Fraud as to third persons.— 
The release of a mortgage as to a 
portion of land on which there were 
prior mortgages for more than its 
value on foreclosure is not a fraud 
on those claiming subrogation. Per- 
rett v. Yardsdorfer, 37 Mich. 596. 

[b] Release to junior mortgagee. 
—A junior mortgagee has sufficient 
title to uphold a release made to him 
of the prior mortgage. Lynch _ vy. 
Pieiffer,.110 Ne Y) 33; 1% NE 402: 


SOU ga eos Us 


Sg. “Hillis vv '- Sisson.< 96) oH.) 1052 
Lawrence v. Beck, 185 N. C../196, 
116 SE 424, See Newkirk v. Stees, 
3 Sask. L. 3 (agreement between 
mortgagor mortgagee, and _  pur- 
chaser of part of premises). 

{a] For example, an agreement 


by the mortgagee to surrender the 
remainder of the unpaid note and 
interest upon a return of the prop- 
erty to him by the mortgagor, the 
mortgagor to lose the amounts paid 
and all improvements made, is valid. 
Lawrence v. Beck, 185 N. C. 196, 116 
SE 424, 

3 Ill.—Gould v. Elgin City Bank- 
ing Co., 136 Ill. 60, 26 NE 497; Stan- 
ley v. Valentine, 79 Ill. 544; Hale v. 
Morgan, 68 Ill. 244. 

Ky.—Boli v. Citizens’ Bank, 61 SW 
271, 22 KyL 1699. 

Mich.—Vary v. Shea, 36 Mich. 388. 


Mo.—Barcroft v. Lessieur, 48 Mo. 
418. 

Tenn.—Emert v. Williams, (Ch.) 
42 SW 491. 

4 U. S.—Swain v. Seamens, 9 
Wall. 254, 19 L. ed. 554. 

Colo.—Hastings, etc, Realty Co. 


v. Gest,.70 Colo. 278, 201 P 387, 40 
[quot Cyc]. 
Iowa.—Brooks v. Jones, 114 Iowa 
385, 82 NW 434, 86 NW 300. 
Mich.—Vary v. Chatterton, 50 
Mich. 541, 15 Na 896. 
N. H.—Kimball v. Grover, 11 N. H. 


CHR 

N. Y.—Sheldon v. Palliser, 23 
App. Div. 191, 48 NYS 770; Gris- 
wold v. Griswold, 7 Lans. 72 [aff 


52. aN. (-¥. 1 63d gimem J): 

S, C.—Bean, v. Bean, 28.:S: C. 607, 
5 SE 827. 

Vt.—Brigham v, Avery, 48 Vt. 602. 

N. S.—Spinney v. Pugsley, Russ. 
Eq. Cas. 398. 

[a] Necessity for fulfillment of 
conditions.—(1) Where’ defendant 
covenanted with plaintiff to pay a 
certain sum of money to one T on 
a certain day, and plaintiff cove- 
nanted that, on such payment, he 
would surrender and discharge a cer- 
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signee,! and by agreement between the parties, the 
mortgage may be- released or discharged on terms 
other than are specified in the mortgage itself.? 
release may be made conditional, and will not then 
become operative unless the conditions are complied 
Upon performance of the stipulated condi- 
tions, or on the happening of the specified event, the 
mortgagor is entitled to have a formal release or 
discharge of the mortgage;* and if the mortgagee 
refuses to perform his part, equity, treating that 
as done which ought to have been done, will hold 
the mortgage as released.° 

[§ 933] (2) Who May Release °—(a) In General. 
In the absence of circumstances raising an estop- 
pel* or of contrary 
effectual release of. a mortgage may be made only 


IN 


provisions of the statute,® an 


the debt or obligation secured ° or 


tain mortgage, it was held that the 
payment was 'a condition precedent 
to the performance on the part of 
plaintiff. Northrup v. Northrup, 6 
Cow. (N. Y.) 296. (2) So an agree- 
ment by a mortgagee to release his 
mortgage whenever it should ap- 
pear that the one personally liable 
on the mortgage debt would suffer 
loss unless the same were released 
does not entitle the latter to a re- 
lease because the mortgage is about 
to be foreclosed, since he could not 
be said to suffer loss by a fore- 
closure. Irwin v> ,Brown,, 145) dik 
199, 34 NE 43. 

[b] Duty of trustee in deed of 
trust.—Where the debtor and cred- 
itor, or those representing them, 
agree to a release of a deed of 
trust executed to secure the indebt- 
edness, the fact that the evidences 
of the debt are not Surrendered af- 
fords no reason for the refusal of 
the trustee to execute the release. 
Pearce v. Bryant Coal Co., 121 Ill. 
590,13 IN 5655 

5.1, Hastings, ete. Realty. COmmis 
Gest,. #0 .Colo,,,.278, -201. P 3%, 40 
[quot Cye]; Ellis v. Sisson, 96 Ill. 
105; Huff v. Farwell, 67 Iowa 298, 
NW 252. 

6. Authority of executor or ad- 
ministrator to release see Hxecutors 
and Administrators §§ 342-458. 

Effect of payment to mortgagee 
after assignment see supra § 720. 

Release bv: 

Assignee see supra § 721. 


Partner see Partnership [30 Cyc 
500]. 
7. Curtis v. Tripp, Clarke -(N. Y.) 
18 


[a] Estoppel of mortgagee.—A 
mortgagee may be estopped to deny 
the validity of a release of the mort- 


gage, made by a third person in 
favor of a purchaser of the prop- 
erty, where he has induced the 


purchaser to believe that such third 
person was authorized to give a dis- 
Curtiss v. Tripp, Clarke 
CNY) 9-3 LS. 

See infra § 964. 
Hait v. Ensign, 
17 NW 168; Crecelius v.: Home 
Heights Co., (Mo.) 217 SW _ 508; 
Frerking v. Thomas, 64 Nebr. 193, 89 
NW 1005; Whitney v. Lowe, 59 
Nebr. 87, 80 NW 266; Jones v. Jones, 
66 N. H. 198, 20 A 929. See Jeffer- 
son v. Burhans, 85 Fed. 924, 29 CCA 
487 (a satisfaction piece of certain 
mortgages, executed by a bank, will 
not be excluded, for want of suffi- 
cient evidence that the bank was 
authorized to execute it, when it ap- 
pears that the notes and mortgages 
were in its possession, that it had 
sufficient title to authorize it to 
make valid releases, and that the sat- 
isfaction piece has never been chal- 
lenged by anyone claiming superior 
title to the mortgages); Mayse wv. 
Williams, 77 Kan. 818, 91 P 795 (a 
prospective purchaser who attempts 
to secure a release and satisfaction 


61 Iowa 724, 
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by some one authorized by him.!° 
mortgage contains covenants for the benefit of per- 
-sons other than the mortgagee, the mortgagee can 
release it only to the extent of his personal in- 


terest.1+ 


Mental capacity. To invalidate a release of a 
mortgage because of incapacity of the releasor, it 
must appear that the party executing the release 
was inéapable of comprehending that the effect of 
the release when made, executed, and delivered 
would be to divest him of any title to a lien on 
the land covered by the mortgage and to release the 
mortgagor from all obligations thereunder.’” 

Where the mortgage runs to a corporation, private 
or municipal, the release may be made by its chief 
fiscal officer, or by another officer authorized to exe- 
cute such papers by statute, vote, or 


poration.7% 


[§ 934] (b) Where More than One Mortgagee.™* 
Where a mortgage is given to secure a joint debt, one 
of the joint mortgagees,® or the survivor,'® may re- 


from a person who he has some rea- 
son to believe is not the owner 
cannot complain of a foreclosure de- 
eree allowing him credit for the 
amount paid). 

[a] Forged release.—A mortga- 
gee whose mortgage has been re- 
Jeased of record by forgery, and 
without his knowledge, by a person 
to whom he had given the notes 
merely for the purpose of collecting 
the interest thereon, is entitled to 
have the release declared void, and to 
Ihave the mortgage foreclosed to 
protect his rights. Hait v. Ensign, 
61 Iowa 724, 17 NW 163. 

ib] A mortgage to a husband and 
wife reciting that the grant is to 
secure payment of a debt to the 
mortgagees, with a proviso that the 
grant shall become void when pay- 
ment 'is made to the mortgagees, 
their executors, administrators, or 
assigns, and also providing that the 
debt shall be paid at the expiration 
of five years after the decease of 
the mortgagees, payable share and 
share alike to their legal heirs, may 
be satisfied by the husband after the 
death of the wife. MHeilig v. Heilig, 
215 Pa. 256, 64°A 442 [rev 28 Pa. 


eeee 896, and aff 21 LancLRev 
52]. 

10. Cal.—Storch v. McCain, 85 
Cal 304,) 24 °P'"639: 


Kan.—O’Neill v. Douthitt, 40 Kan. 
689, 20 P 493. si 


Mich.—MclIntire  v. 
Mich. 526, 53 NW 829. 

Porto Rico.—Crehore v. Registrar 
of Property, 22° Porto Rico 30; 
Baquero v. Registrar of Property, 
22 Porto Rico 22. 
aie, S.—Ross v. Sutherland, 32 N. S. 

{a] A release of a mortgage 
signed by one as “attorney in fact,” 
when there is nothing of record to 
show that he had any authority to 
give a release, is insufficient. O’Neill 
v. Douthitt, 40 Kan. 689, 20 P 493. 

[b] Express power to cancel’ the 
mortgage is required of an attorney 
in fact. Crehore v. Registrar of 
Property, 22 Porto Rico 30; Baquero 


Conrad, 


v. Registrar of Property, 22 Porto 
Rico 22. 
11. McClaughry v. McClaughry, 


121 Pa. 477, 15 A 613 [dist Adams v. 
Kuehn, 119 Pa. 76, 13 A 184]. 

[a] Mortgage to secure payments 
to third persons.—A conveyance 
was made for a certain sum of 
money and the further considera- 
tion that the grantee pay to cer- 
tain persons a certain amount of 
money after grantor’s death, to se- 
cure which payments grantee ex- 
ecuted a mortgage to the grantor 
conditioned upon the payment of 
such sum. It was held that the 
grantor had no right to enter a 
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And of course a comortgagee may release 
the mortgage if it is assented to by the other.1? 
But where the mortgage is executed to secure sey- 
eral debts 28 or the interests of the mortgagees are 


several as appears from the face of the instrument,’ 


rule of the cor- 


one of the mortgagees or holders of the indebtedness 
secured may release it only to the extent of his in- 
terest, and this is true also as to the holder of an 
undivided interest in the debt as tenant in common.*° 
[§ 935] (c) Trustee in Deed of Trust. 
mortgage security takes the form of a deed of trust, 
the legal title is vested in the trustee,”* and he is 
therefore the proper person to execute a release.** 
But his authority is limited by the terms of the deed, 
and he cannot give a valid release without payment 
of the debt secured or other performance of the con- | 
ditions of the trust,?* or without the authority or 


Where a 


consent of the beneficiary,?* although the latter, by 


satisfaction for any sums in which 
he was not personally interested. 
Learn v. Laufer, 19 Pa. Dist. 526. 

12. Charley v. Norvell, 97 Okl. 


3. Ryan v. Dunlap, 17 Ill. 40, 63 
AmD 334; Baldwin v. Crary, 30 Hun 
(N. Y.) 422; In re Mifflin County 
Bank,’ 29 Pa: Co. 401. 

[a] Rule applied to releases by: 
(1) Bank cashier. Ryan vy. Dunlap, 
17 Ill. 40, 68 AmD 334. (2) County 
treasurer. Baldwin v. Crary, 30 
Hun (N. Y.) 422. (8) State banking 
commissioner. In re Mifflin County 
Bank, 29 Pa. Co. 401. 

14. Joint trustee of 

Bissell, 125 


trust see infra § 935. 
15. U. S.—Wall v. 
USS. 3832, 08 SCU+979, 31 TeVed. 772. 
*Tll—Lyman v. Gedney, 114 Ill. 
388, 29 NE 282, 55 AmR 871. 
Kan.—Citizens’ Nat. Bank v.. Wil- 
liams, 100 Kan. 140, 163 P 647,°648 


in deed 


leit <Cyen: 

N:; Y.—Peo. v. Keyser, 28 N. Y. 
226, 84 AmD 3838. 

Oh.—Upjohn v. Ewing, 1 Oh. Dec. 
(Reprint) 480, 10 WestLJ 155. 

16,. “Walli-v.. “Bissell, 125 U. S: 
882. S9SCt 9799 31 Ti ed T7 2. 
ren Hubbard vy. Jasinski, 46 Il. 

18. Busby v. Compton, 112 Mo. 
A. 569, 87 SW 109. 

[a] Holder of one of _ several 


notes.— Where several notes were se- 
cured by the same deed of trust, 
the owner of one of the notes is 
not authorized to discharge the lien, 
although all the notes have been 
paid; only the payee, his as- 
6ignee under the is au- 
thorized to enter satisfaction or give 


a release. Busby v. Compton, 112 
Mo. A. 569, 87 SW 109. 
19. Citizens’ Nat. Bank v. Wil- 


liams, 100 Kan. 140, 168 P 647. 

20. Phelan v. Olney, 6 Cal. 478; 
Howe vy. White, 162 ind. 74, 69 NE 
684; Anderson Banking Co. v. Gus- 
(ind. A.) 146 NE 331. 

See supra § 409. 

22. Cory v: Pullen, 204 Tl. <A. 
590; Bryant v. Richardson, 126 Ind. 
145, 25 NE 807; Day v. Brenton, 102 
Iowa 482, 71 NW 5388, 68 AmSR 460. 

{a] Nonresident trustees. — Al- 
though a state statute makes it un- 
lawful to name or appoint any per- 
son as trustee in a deed of trust 
who is not at the time a resident 
of the state, yet a release made by a 
nonresident trustee, who was within 
the prohibition of the statute, is 
valid, for he is at least the “lawful 
agent” of the mortgagee, within the 
meaning of another statute authoriz- 
ing releases to be made by such 
agents. Bryant v. Richardson, 126 
Ind. 145,' 25 NE 807, 

{b] In Missouri under Rev. St. 


his subsequent conduct, may estop himself to re- 
pudiate the act of the trustee in giving a release 
originally unauthorized.”° 


[1889] § 7094, providing that the 
beneficiary under a trust deed, and 
not the trustee, shall release the deed 
on the margin of the record, the in- 
dorsee and holder of a note secured 
by a deed of trust is the proper 
party to release the same. Hower v. 
Edwin, 221 Mo. 93, 119 SW 951; 
Ripley Nat. Bank v. Connecticut Mut. 
L. Ins. Co., 145 Mo. 142, 47 SW 1. 
23. Colo.—Barlow v. Hitzler, 40 
Colo. 109, 90 P 90; Harker v. Scud- 
der, 15."Colo.c Agi69,- Olen lou: J 
Ill.—Chicago, ete., R. Land Co. v. 
Peck, 112 Ill. 408; Lang v. Metzger, 


SiGe" DUP ACs ‘ 

Iowa.—Eddy v. Short, 190 Iowa 
1376, 179 —NW 818. 

Mo.—Armstrong v. Robards, 81 
Toes gee Lakeman v. Robards, 9 Mo. 

N. C.—Woodcock v. Merrimon, 122 
N.C. 731, 30 (SE 321. 

[a] Agreement to sell at stated 
price.—A trustee who took a con- 
veyance of property as security un- 
der a written agreement to sell it 
for a stated price and thereafter, re- 
lying on an alleged oral modification 
of the contract, sold the property to 
his own son and business associate 
for less than the original contract 
price, in addition to the ordinary 
burden of showing an oral modifica- 
tion, has the added burden of show- 
ing that the sale in conflict with © 
his duty as trustee was just and 
fair to the _ beneficiary. Eddy v. 
Short, 190 Iowa 1376, 179 NW 818. 

24. Taylor v. Oliver, 137 Ark. 515, 
208 SW 595; Barlow v. Hitzler, 40 
Colo. 109, 90 P 90; Creede First Nat. 
Bank vy. Miner, 9 Colo. A. 361, 48 P 
837; Vogel v. Troy, 2382) Til. 4810 83 
NE 960; Barbour v. Scottish-Ameri- 
can Mortg. Co., 102 Till. 121; Lake- 
man _v. Robards, 9 Mo. A. 179. 

[a] Notes indorsed in blank.—Un- 
der a trust deed running to the 
trustee, and executed to secure notes 
made payable to the order of the 
makers, and indorsed by them in 
blank, the trustee has the power as 
to third parties to release the lien 
created thereby, so as to revest the 
title in the grantors, even though 
he does so without the consent of 
the holder of the notes and in viola- 
tion of the obligations of his trust, 
and such release may be made, even 
though the indebtedness secured by 
the trust deed is not due at the time 
the release is executed. Vogel vy. 
Troy, 232 Ill. 481, 83 NE 960. 


25. United Real Est., etc., Co. v. 
Blochman, 244 Fed. 688, 157 CCA 
136; Coffin v. Planters’ Cotton Co., 


124 Ark. 360, 187 SW 309; Barbour 
v. Scottish-American Mortg. Co., 102 
Ill, 121; Lowe v. Protestant Epis- 
gopal eet oe Convention, 83 Md. 409, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 935-937] 


Joint trustees. The release of land by one of two 
trustees from thé operation of a mortgage is not in 
itself sufficient to discharge the land;?° to render it 
available it must be executed by both trustees.2" If, 
however, such release is treated as a valid instru- 
ment by the assignee of the trustees all persons de- 
riving title from such assignee are estopped from 
questioning its validity.?® 

[§ 936] (8) Form and Validity—(a) In General. 
Although a formal release of a mortgage, strictly 
speaking, should be in writing and under seal,?9 a 
release may be recognized and enforced, at least in 
equity, although made by an informal instrument,°° 
or an instrument not under seal, or even by a parol 
agreement,®? provided the intention of the releasor 
to release is manifest.°* Further, a release will not 
be vitiated by a misdescription or partial failure 
of description of the property mortgaged, provided 
it identifies the mortgage,** or by a misnomer of one 
of the parties not calculated to mislead or deceive.*® 
So the release may be in the form of an indorse- 
ment on the back of the mortgage,°® or a recital in 
a new mortgage,** or a receipt given by the mort- 
gagee, acknowledging that he has received the mort- 
gage debt in full,®® or a release or relinquishment 
of all claims and demands against the mortgagor, 
provided its terms will embrace the mortgage debt.*® 
Under a statute providing that a mortgage may be 
discharged by a deed of release duly acknowledged 
and recorded, the mortgage may be discharged by a 
conveyance of the mortgaged premises in which the 
mortgagee joins for the purpose of discharging the 
mortgage, although the mortgagee’s name is not in 
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the granting clause.*? Notwithstanding a deed econ- 
tains the words, ‘‘grant, bargain, sell,’’ ete., such 
words are to be limited and restrained by the gen- 
eral tenor of the instrument and an express declara- 
tion of the intent of the grantor contained in the 
deed, and the instrument may be construed as a 
mere release or discharge of the mortgage.*! 
Quitclaim deed. The release may take the form 
of a quitclaim deed,*? but a quitelaim deed will not 
be construed as a release of the mortgage where the 
intention that it shall not have that effect but shall 
serve some other purpose is expressed in the deed 
itself or is otherwise clearly apparent.*® Where the 


quitclaim deed expressly states that it is made for 


no purpose other than to release a particular trust 
deed, it will not release a debt secured by another 
trust deed.** 

Indemnity bond. A bond by which the mortgagee 
covenants to save the transferee of the mortgaged 
premises harmless against all previous encumbrances 
amounts to a release.*® 

Agreement for formal release. Where the holder 
of the mortgage agrees with the owner of the mort- 
gaged premises for a valuable consideration to re- 
lease the mortgage, but fails to do so, it operates 
between the parties as an equitable release.*® 


Individual or representative capacity. A release 


running to one as an individual may be construed 
as releasing him in his representative capacity where 
that is the only capacity in which he is liable and 
the circumstances clearly indicate the intention to 
release him as the representative.** 

[§ 937] (b) Consideration.** While the mort- 


26. Van Rensselaer v. Akin, 22 
Wend. (N. Y.) 549. 

27. Van Rensselaer v. Akin, supra. 

283. Van Rensselaer v. Akin, supra. 

29. Ryan v. Dunlap, 17 Ill. 40, 63 
AmD 334; Clifton v. Tulane, 48 N. J. 
Eq. 310, 34 A 131. 

[a] Estoppel to deny payment.— 
Where a discharge of a mortgage is 
not under seal, it is not an estoppel 
as to the fact of payment. Bigelow 
yar Staleysnl 42 UnCrmes Pin2ie: 

Form of release generally see Re- 
lease [34 Cyc 1045]. 

380. Ala.—Wallis v. Long, 16 Ala. 
738. 

Il]l.—Vansant v. Allmon, 23 Ill. 30; 
Lucas v. Harris, 20 Ill. 165; pee 
vy. Dunlap, 17 Ill. 40, 68 AmD 334 

Miss.—A. W. Stevens Lumber Go; 
v. Hughes, 38 S 769. 

Mo.—Collins v. Stocking, 98 Mo. 
2907 lt ASW 7:50. 

N. J.—Johnston v. Corlies, 6 N. J. 
ed. ea 5: 

N. Y.—Headley v. 41 
Barb. 279. 

Pa.—Ackla v. Ackla, 6 Pa. 228. 

R. I.—Randall v. Peckham, 11 R. I 
600. 

81. Wentz v. Dehaven, 1 Serge. & 
Re Pa)) 322k 


Goundry, 


32. Ala.—Wallis v. Long, 16 Ala. 
738. 
Tll.—Seymour v. Mackay, 126 Ill. 


341, 18 -NE 552; Ellis v. Sisson, 96 
Ill. 105; Gould v. Elgin City Bank- 
ing Co., 36 Ill. A. 390 [rev on other 
grounds 136 Ill. 60, 26 NE 4971. 

Minn.—Benson First Nat. Bank v. 
Gallagher, 119 Minn. 463, 138 NW 
681, AnnCas1914B 120. 


Mo.—Stevenson v. Adams, 50 Mo. 
475; Thornton v. Irwin, 43 Mo. 153. 
N. Y.—Headley v. Goundry, 41 


Barb. 279; Sanford v. Story, 15 Misc. 
536, 38 NYS 104. 

Pa.—Ackla v. Ackla, 6 Pa.’ 228: 

S. C.—Bean v. Bean, 28 S. C. 607, 
5 SE 827. 

Operation and effect of statute of 
frauds see Frauds, Statute of § 201. 

33. Agnew v. Renwick, 27 S. C. 
562, 4 SE 2238; Stribling v. Splint 
Coa] Co., 31 W. Va. 82, 5 SE 321. 


\ 


34. Miller v. Hicken, 92 Cal. 229, 
28 P 339; Gadsden v. Latey, 42 Nebr. 
128, 60 NW 322. 

35. Bryan v. Stump, 8 Gratt. (49 
Va.) 241, 56 AmD 139; Re Clarke, 
18 Ont. 270. But see Cerney v. Paw- 
lot, 66 Wis. 262, 28 NW 183 (hold- 


ing a misnomer of “Josepha” as 
“Joseph” fatal). 
[a] Omission of “trustee”? — 


Where a mortgage was executed to 
a person as trustee without describ- 
ing any trust duty or relation, a re- 


lease executed by the mortgagee 
without the use of the word 
“trustee” discharged the mortgage. 


In re Buchner, 202 Fed. 979 [aff 205 
Fed. 454, 123 CCA 522]. 

36. Turner v. Flinn, 72 Ala. 532; 
Allard v. Lane, 18 Me. 9. 

37. Gray v. Gilliam, 166 Ky. 194, 
179 SW 22. 

3& j4Allard v. Lane, 18 Me. 9; 
Marriott v. Handy, 8 Gill (Md.) 31. 

39. Hubbard v. Mulligan, 34 Colo. 


236, 82 P 783; Stopp v. Wilt, 76 
Ill. A. 5381; Mullins v. Greer, 145 Ky. 


121, 140 SW 35; McIntyre v. Wil- 
liamson, 1 Edw. (N. Y.) 84. 

40. Allen v. Leominster Sav. 
Bank, 134 Mass. 580. 

41. Wade v.. Howard, 6 Pick. 
(Mass.) 492. 

42. Cal.—MacFarland v. Walker, 
40 Cal. A. 508, 181 P 248, 


Ill.—Willhite v. Berry, 232 Ill. 331, 
838 NE 852; Woodbury v. Aikin, 13 
Ty 639% Rabb v. Kiuge,'208 Thi. At 
278; Mallory v. Mallory, 86 Ill. A. 193. 

Iowa.—-Waters v. Waters, 20 Iowa 

363, 89 AmD 540. 
Me.—Washington County R. Co. v. 
Canadian Colored Cotton Mills Co., 
104 Me. 527, 72 A 491; Bullard v. 
Hinckley, 5 Me. 272. 

Mich.—Bridgman v. Johnson, 44 
Mich. 491, 7 NW 838; Jerome v.’ Sey- 
mour, Harr. 3857, 

Minn.—Gille v. Hunt, 35 Minn. 357, 
29 NW 2. 

N. Y.—Nickell v. Tracy, 100 App. 
Div. 80, 91 NYS 287 [rev on other 
grounds P84 N. YY. 386, 77 NE 3915. 

Vt.—Stockwell v. Fitzgerald, 70 Vt. 

468, 41 A 504. 


Wis.—Mason v. Beach, 55 Wis. 607, 
13 NW. 884. 

{a] Instrument construed as re- 
lease and not a quitclaim deed.— 
McReynolds vy. Stoats, 288 Ill. 22, 
ae NE 860. 

43. U. S.—wWeldon y. Tollman, 67 
Fed. 986, 15 CCA 188. 
Colo.—Barr v. Foster, 25 Colo. 28, 


52 P 1101; Kelly v. E. F. Hallack 
Lumber, etc., Co., 22 ‘Colo. 221, 48 
P 1008. 


Mich.—Mabie v. Hatinger, 48 Mich. 
341, 12 NW 198. 

N. H.—Green v. Currier, 63 N. H. 
563, 3 A 428. 

Vt.—Fish v. Gordon, i0 Vt. 288: 

[a] Conveyance by trustee. — A 
quitclaim deed, made by the trustee 
in a deed of trust securing a note, 
which does not profess to be exe- 
cuted in pursuance of the powers 
in the trust deed, and is given for 
a nominal consideration, in advance 
of the maturity of the secured note, 
and without surrender of such note, 
does not extinguish the lien of the 
trust deed. Weldon vy. Tollman, 67 
Hed 986, 15. CCA, 138: 

[b] Simultaneous deed and mort- 
gage.—A quitclaim deed conveying 
mortgaged premises, given by the 
mortgagee to the mortgagor, can- 
not be set up as a release of the 
mortgage, because bearing a later 
date than the mortgage, when it ap- 
pears that they were both delivered 
on the same date and as parts of 
one transaction. Kelly v. E. F. Hal- 
lack Lumber, ete.; Co., 22 Colo, 221, 
spite 1003; Fish v. Gordon, 10 Vt: 

44. Donlin v. Bradley, 119 Ill. 412; 
10 NEV 11; 

45. Proctor v. Thrall, 22 Vt, 262. 

46. Huff v. Farwell, 67 Iowa 298, 
25 .NW_ 262. 
baee Eldridge v. Bromley, 6 Ky. Op, 

48. Canceling or setting aside re- 
lease for want or failure of con- 
sideration see infra § 990. 

Release as conveyance in fraud of 
ereditors see Fraudulent Convey- 
ances § 97. 


804 [41 0.J.] 


gagee may, 


to have been taken upon the faith 


49. Mueller v. 31 Mont. 
100,977 B 502. 
Effect upon rights of third per- 


sons see supra § 548. 


Renkes, 


50. Hanlon v. Doherty, 109 Ind. 
37, 9 NE 782. 
[a] As between a first and sec- 


ond mortgagee, a reiease of the first 
mortgage, without consideration, is 
not effective, the second mortgagee 
having advanced nothing on the faith 
of the release. Sells v. Tootle, 160 
Mo: 593; 61 SW. 579. 

Sie Hart veostrons, 183" Less 49. 
55 NE 629; Bush v. Sherman, 80 Ill. 
160; Trombly v. Klersy, 139 Mich. 
209, 102 NW 638; Erny v. Sauer, 234 
Pa. 330, 83 A 205, AnnCas1913C 1241; 
Stone v. Lannon, 6 Wis. 497. 

52. See cases infra this note. 

[a] Consideration held sufficient. 
-—(1) Agreement for immediate pay- 
ment of part of debt and to insti- 
tute action against adverse claim- 
ant of part of premises. . Cords v. 
Goodwin, 178 Cal, 61, 159 P 138. (2) 
A surrender of property. Ellis v. 
Sisson, 96 Ill. 105. (8) The execu- 
tion of a new mortgage on other 
lands. Keeler v. Salisbury, 27 Barb. 
485 [aff 33 N. Y. 648]. (4) The pay- 
ment of certain taxes which are a 
prior lien on the premises. Day v. 
Gardner, 42 N. J. Eq. 199, 7 A. 365. 
(5) The promise of a third person to 
pay a part of the mortgage debt. 
Power v. Rankin, 114 Ill. 52, 29 NE 
185. (6) .The desire of the mort- 
gagor to obtain a clear title to en- 
able him to sell the property as un- 
encumbered. McMillan v. McMillan, 
184 Ill. 230, 56 NE 302. (7). Valu- 
able services rendered by the mort- 
gagor to the mortgagee. Sherman v. 
Matthieu, 106 App. Div. 368, 94 NYS 
565. (8) An apportionment of the 
mortgage debt between the joint 
mortgagors, on their effecting a par- 
tition of the mortgaged premises. 
Mutual Mill Ins. Co. v. Gordon, 121 
Ill. 366, 12 NE 747. (9) Agreement 
to furnish funds and engage in cattle 


business with mortgagor. Seymour 
v. Mackay, 126 Ill. 341, 18 NE 552. 
(10) Payment by purchase money 


mortgagor to protect title. Ander- 
son Vv. Chittick,=203) Tl. Al 128. (ii) 
Agreement quieting title to prop- 
erty. Eldridge v. Bromley, 6 Ky. Op. 
746. (12) Payment of sum equal 
to one half of debt six years before 
maturity of mortgage. Rohwer v. 
Burrell, 42 Utah 510, 134 P 578. 
(13) Mortgagor’s agreement to pay 
attorney’s fees, incurred by mort- 
BZagee, defendants, in controversy 
over foreclosure, and immediately to 
reconvey property. Anderson  v. 


at least so far as his rights are con- 
cerned, cancel or release the mortgage at any time 
and without consideration,*® a release of °° or an 
agreement to release °' a mortgage cannot, 
absence of a consideration, the sufficiency of which 
is governed by the rules applicable to the considera- 
tion required for contracts generally, 
of a total failure of consideration,®* or even, it has 
been held, in case of a partial failure of considera- 
tion,*+ be enforced, although, of course, there may 
be an executed gift of the debt secured by the mort- 
gage to the mortgagor with the effect of extinguish- 
ing the mortgage,®® and in the absence of fraud, ac- 
cident, or mistake, a fully executed release or can- 
‘cellation voluntarily and intentionally made may be 
effective as in the case of any other gift, although 
it may have been without a consideration.®® 
the absence of circumstances amounting to an estop- 
pel,°’ a verbal agreement to release a mortgage made 
without consideration has been held not binding in 
behalf of a third person not a party to 1t.°° 
against an intervening mortgage which is not shown 
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tered of record, 


in the 


52 


or in ease 


[§ 939] 


instrument, 


So, in | delivered.®® 


ment.® 


As | ence. 


of a release en- 


Lundt, (Iowa) 206 NW 657. 

Consideration of contracts gen- 
erally see Contracts §§ 144-244. 

53. Cal.—Porter v. U. S. Fidelity, 
eves, -Co5 bor Cal Al 401; 203eP2 785: 

Ill.—Hemstreet v. Burdick, 90 111. 
444; Hale v. Morgan, 68 I). 244. 

Mo.—Martin -v. Turnbaugh, 153 
Mo. 172, 54 SW 515. 

Oh.—Doe v. Pendleton, 15 Oh. 735. 

Wash.—Americah Sav. Bank, etc., 
Co. v. Helgesen, 67 Wash. 572, 122 
P 26, AnnCas1913A 390. 

[a] For example (1) where the 
consideration for a release consists 
in the execution of a new deed of 
trust, the invalidity of the new deed 
of trust amounts to a failure of 
consideration for the release and the 
lien of the original mortgagee re- 
mains unimpaired. Porter v. U. S. 
Fidelity, etc., Co. 55 Cal. A. 401, 203 
P 785; American Sav. Bank, etc., Co. 
v. Helgesen, 67 Wash. 572, 122 P 
26, AnnCas1918A 390. (2) Where 
the mortgage is satisfied and re- 
leased by compromise between the 
parties, the consideration for the re- 
lease cannot be voided without void- 
ing the release also. Doe v. Pendle- 
ton, 15 Oh. 735. (3) When mortga- 
gee took a deed in place of his 
debt and canceled the mortgage, and 
the deed was afterward set aside 
as in fraud of creditors, he was en- 
titled to have satisfaction canceled. 
Martin v. Turnbaugh, 153. Mo. 172, 
54 SW 515. 

[b] Promise to pay.—A release of 
a mortgage procured under a promise 
to pay is inoperative until the mort- 


gage debt is paid. Hale v. Morgan, 
68 Ill. 244. 

54. Shapard v. Mixon, 122 Ark. 
530, 184 SW 399. 

55. See Gifts § 67. 


56. In re Hitchcock, 283 Fed. 447. 
Compare Faurot v. Neff, 32 Oh. St. 
44 (holding amounts in bill insuffi- 
cient to authorize relief upon the 
ground that the cancellation was 
voluntary and without consideration 
for the purpose of relieving the 
mind of the mortgagor, but that the 
mortgage was to be restored on the 
mortgagor’s return to health). 


bgeet Mell ey Palmers 2eielll a wAG 

58. Snell v. Palmer, 111 Ilh 161 
fattg 2. eran rosie 

59. Hanlon y. Doherty, 109 Ind. 
387, 9 NE 782. 

60. Hazle v. Bondy, 173 Ill. 302, 
50 NE 671. 

61. See supra § 3. 

62, Mueller v. Renkes, 31 Mont. 
NOOR, S12" 

63. Carter v. Van Bokkelen, 73 


a 
[§§ 937-940 — 


it may be shown that the release 


was without consideration.®® It will not be presumed 
from the fact that the release states that it is in 
consideration of one dollar and other good and valu- 
able consideration that a mere nominal consideration 
was paid for it.°° 

[§ 938] (c) Consent of Mortgagor. Upon the the- 
ory that a mortgage is a mere lien executed for the 
benefit of the mortgagee, it may be canceled or 
released by him at any time with or without the 
consent of the mortgagor.®” 
(d) Acknowledgment and Execution. 
Where a release of a mortgage is made by a formal 
it should, with the same formalities 
usual in the case of other instruments affecting 
realty, be signed and executed,®* acknowledged,** and 
However, the release of a mortgage is 
valid between the parties without an acknowledg- 


[§ 940] (e) Fraud, Incapacity, and Undue Influ- 
A release of a mortgage will be held invalid 
and inoperative in equity if procured by means of 
false representations or other fraud,®’ or by impo- 


Md. 175, 20 A 781; Bailey v. Bailey, 
5 OntWR 204. 

64. See cases infra this note. 

[a] Presumption.—Where the ac- 
knowledgment is left blank, it will 
be presumed that, when properly 
signed by the mortgagee, the blank 
will be properly filled by the officer 
taking the acknowledgment. Jones 
v. Fidelity I. & Li Co., 7:S. D. 122) 
63 NW 553. 

[b] Omitting “acknowledge.’ — 
A duly recorded release is not in- 
validated by the omission of the 
word “acknowledge” from the cer- 
tificate of acknowledgment thereof. 
Bryant v. Richardson, 126 Ind. 145, 
25 NE 807. 

65. Musgrave v. Renkin, 180 Cal. 
785, 183 P 145; Mann v. Jummel, 
183 Ill. 523, 56 NE 161; Weed v. Har- 
ris, 54 Iowa 747, 6 NW 138. See 
Johnson v. Ryan, (Wis.) 206 NW 
871 (holding mortgagee’s forwarding 
satisfaction of mortgage to its agent 
not delivery constituting release). 

[a] Manual delivery is not neces- 
sary where the mortgagee himself 
causes the release to be recorded. 
Pare v. Jummel, 183 Ill. 523, 56 NE 

1 


{[b] After mortgagee’s death.—A 
release of a mortgage, not delivered 
by the mortgagee in his lifetime, did 
not take effect... Musgrave v. Ren- 
kin, 180 Cal. 785, 1838 P 145. 
Ee ga v. Hendrick, (N. J:) 


Farrell, 51 
286 Ill. 200, 


A. 4201. 
2%, “ine 


67. Conn.—Lewis v. 
Conn. 216. 

Ill.—Kirby v. Judy, 
1250 NB 619" [reves 2000 S11 

Ind.—Sidener v. Pavey, 
211. 

Iowa.—Reed v. King, 23 Iowa 500. 

Mo.—Groye v. Robards, 36 Mo. 
523; Corbett v. Brown, (A.) 266 SW 
996; Pouder v.. Colvin, 170 Mo. A. 
55, 156 SW 483. 

{a] Presumption of validity.—A 
release of a trust deed securing a 
debt, duly executed and acknowl- 
edged, is prima facie valid, and the 
mere fact that the debt remains out- 
standing and unpaid when the re- 
lease was executed is not sufficient 
to raise a presumption of fraud, ac- 
cident, or mistake. Battenhausen v. 
Bullock, 8 Ill. A. 312. 

[b] Fraud of the mortgagee’s at- 
torney in fact without the mort- 
gagor’s knowledge thereof does not 
invalidate a release. Rohwer y. Bur- 
rell, 42 Utah 510, 134 P 578. 

{c] Evidence held to show that 
release in form of quitclaim deed 
was obtained by fraud. Price v. Rol- 
low, 69 Okl. 42, 169 P 1073. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 940-942] 


sition or undue influence.®® 


fact.7° 


stances.” 


instrument of release.7% 


68. McMillan v. McMillan, 184 Ill. 
230, 56 NE 302; Bailey v. Bailey, 5 
OntWR 204, 

{a] Duress per minas not shown. 


—McAldon v. Van Alstine, 135 Ill. 
ASS 96. 
{b] Evidence held insufficient to 


establish a gift of a certificate of 
deposit to the wife of the mortgagor, 
the daughter of the mortgagee, an 
aged man, where the mortgagor 
borrowed money at a bank sufficient 
to discharge the mortgage note, 
took a certificate of deposit there- 
for in the name of the mortgagee, 
delivered such certificate to the 
mortgagee after having obtained 
possession of the note and mort- 
gage and satisfied them of record, 
and shortly thereafter, it being 
alleged that the mortgagee had made 
a gift of the certificate of deposit 
to the mortgagor’s wife, the mort- 
gagor obtained possession thereof 
from his wife, returned it to the 
bank, and took up the note which 
he had given to the bank. Corbett 
v. Brown. (Mo. A.) 266 SW 996. 


69. Kelsay v. Kelly, (Mo. A.) 278 
Sw 791. 

70. Fields v. Stamper, 177 Ky. 323, 
197.S Ww. 919: 

71. Nelson v. Lee, 10 B. Mon. 


(Ky.) 495; Murray v. Fishback, 5 B. 
; Morgan v. Davis, 2 
-) 9; Lynch v. Pfeif- 
N. Y. 33, 17 NE 402; Giles 
v. Baremore, 5 Johns. Ch. (N. n' 6599) 
545. But see Owings v. Norwood, 2 
Harr. & J. (Md.) 96, 105 (‘‘the facts 
stated! will not warrant the jury in 
presuming the mortgage was satis- 
fied before the year 1780’). 


72. Hendrickson wo > Tracy; 53 
Minn. 404, 55 NW 622. 
, 73. Latourette v. Gardner, 175 
Mich. 134, 42 NW 610. ; 

74. <Ackla v. Ackla, 6 Pa. 228. 

75. Crocker v. Thompson, 3 Metc. 


(Mass.) 224; Benson First Nat. Bank 
v. Gallagher, 119 Minn. 463, 138 NW 
681, AnnCas1914B 120; Stevenson v. 
Adams, 50 Mo. 475; Thornton vy. 
Irwin, 43 Mo. 153; Sanford v. Story, 
15 Misc. 536, 38 NYS 104. 

[a] Evidence held sufficient.—(1) 
Generally. Bernheim v. Pessou, 143 
Ia. 609, 79 S 23; Slayton v. Slayton, 


99 Mich. 35, 57 NW 1079; Harly v. 
Farmers’ State Bank, (Minn.) 205 
NW 952. (2) To sustain finding of 


mortgagees’ consent to cancel mort- 
gages in making settlement with 
mortgagor. Anderson Vv. Lundt, 
(Iowa) 206 NW. 657. (3) To show 
discharge or release. McGibbon vy. 
Crawford, 16 OntWN 223. (4) To 
sustain finding that mortgage was 
not satisfied. Morgan v. Freeborn, 
68 Hun 296, 22-NYS 982: (5) To 
sustain finding that defendant 
agreed to surrender note and mort- 
gage. Shane v. Gordon, 84 Or. 627, 
165 P 1167. (6) To show delivery 
of deed conveying land to discharge 
note, according to agreement. Citi- 
zens’ State Bank v, _Straughn, 
(kan). 286P 219.9 °C)\ Tovreauire 
finding that a quitclaim deed was 
ae intended to release the mort- 

ge. Bunger v. Pruitt, 73 Wash. 
£69, 132 P 337, (8) To show inten- 


However, in the absence 
of some showing of mental weakness arising from 
old age or otherwise, a release will not be set aside 
because of the old age or ignorance of the releasor.°® 

[§ 941] (4) Evidence. One asserting the satisfae- 
tion of a mortgage has the burden of proving such 
The satisfaction or discharge of the mort- 
gage may be presumed from a very great lapse of 
time without proceedings taken to enforce it, espe- 
cially in connection with corroborating 
Any competent evidence may be received 
to prove the discharge or release of the mortgage,”? 
as for instance to prove the genuineness of the 
.A parol release may be 
shown by circumstances and declarations and acts of 
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cireum- 


parties.*? 


tion that a renewal note was to 
operate as a_ cancellation of the 
older one. Clark v. Richardson, 


(tex, <Civ. <A.) 2471 (SW 347.0% -€9}) oe 
show that a subsequent deed of trust 
was given to take the place of the 
prior one and not intended as an 
additional encumbrance. Henry v. 
Wentworth Bank, 302 Mo. 684, 259 
Sw 462. (10) To overthrow pre- 
sumption of delivery of release of 
mortgage arising from possession 
and to require finding of no de- 
livery. Simmons v. Stern, 9 F. (2d) 
256. (11) To show that plaintiff 
released deed in settlement of claim 
for slander. Kelsay v. Kelly, (Mo. 
A.) 278 SW 791. 

{b] Evidence held insufficient.— 
(1) Generally. McCormick v. Bick- 
erton, 251.Pa. 466, 96 A 1092. (2) 
To show discharge or release. Si- 
monson v. Typer, 285 Fed. 240; 
Steinmetz v. Lang, 81 Ill. 603; Gib- 
son v. Uppenkamp, 83 Kan. 74, 109 
P 738i: Hall) vi, O%Brien,1 160! App: 
Div. 851, 146 NYS 551 [aff 218 N. Y. 
50, 112 NE 569]; Cameron v. Kerr, 
3 Ont. A. 30; Mills v. Tibbetts, 11 
OntWN 251; Stoddart. v. Stoddart, 
39, UU; C3 Q) Bb 203%.) CG) .Lo. show 
that mortgagee consented to, or au- 
thorized a conveyance of, the mort- 
gaged premises to another free of 
encumbrance so as to release the 
mortgage. Wood v. Stevenson, 30 


Wyo. 171, 217 P 958. (4) To show 
that earlier holder of mortgage had 
released mortgagor and substituted 
the grantee assuming the mortgage. 
Buchanan vy. Schubach, 106 Wash. 
399, 180 P 407, 185 P 583. 

76. Weakley v. Mizell, 193 Ill. A. 
494; Corbett v. Brown, (Mo. A.) 266 
SW 996; Di Bacco v. Benedetto, 82 
W. Va. 84, 95 SE 601. 

Corbett v. Brown, (Mo. A.) 
266 SW 996. 

7S. Weakley v. Mizell, 193 Ill. A. 
494, 

79. Di Bacco v. Benedetto, 82 W. 
Va. 84, 95 SE 601. 

80. Corbett vy. Brown, (Mo. A.) 
266 SW ,996; Seidl v. Paulu, 174 
Wis. 403, 188 NW 246. 

[a] Evidence held sufficient: (1) 
Generally. Murphy v. Wilhelmson, 
45 IN. tt 8369) ali 7 » NIWen Tio. (2) 
To show mortgagee’s. incapacity. 
Hawkins v. Randolph, 149 Ark. 124, 
231 SW 556; Lyon v. Bailey, 130 NYS 
815. (3) To show want of considera- 
tion. Corbett v. Brown, (Mo. A.) 266 
SW 996; Kasson vy. Rocky Glen Wa- 
toro ole Pave UDers lhbee wn (4) io 
show, or support finding of, fraud. 
Kirby v. Judy, 286 Ill. 200, 121 NE 
611 [rev 210 Ill. A. 420]; Gjerde Vv. 
Thelander, 197 Iowa 1384, 199 NW 
401; Kessler v. Stevens, (Mo.) 225 
Sw 937; Steffen v. Stahl, (Mo. A.) 
273 SW 118; Lyon v. Bailey, 130 NYS 
815 [app withdrawn 153 App. Div. 
910 mem, 137 NYS 1127 mem]; Kas- 
son v. Rocky Glen Water Co., 81 
Pa. Super. 11. (5) To show, or sup- 
port finding of, mistake or accident. 
Long v. Pufur, BSOrghe2e 13! IP y59) 
(6) To‘sustain finding that mortga- 
gee releases in good faith. Converse 
v. Jenson, 158 Minn. 209,197 NW 490. 

[b] Evidence held insufficient: 
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the parties inconsistent with the continued existence 
of the mortgage.74 The proof of matters relating to 
the discharge or release of 
clear and satisfactory.” 

Setting aside discharge or release. 
the invalidity of the release or discharge has the 
burden of proving the fact averred,’® as for in- 
stance, the mental incapacity of the mortgagee,” 
fraud,’® and forgery; 7° and the evidence should be 
sufficiently clear and convincing.®° 

[§ 942] b. Compromise and Settlement. A mort- 
gage may be extinguished or discharged in whole 
or pro tanto by a settlement and compromise by the 
Following the general rules there must 
be an intent on the part of both parties to that 


a mortgage should be 


One asserting 


(1) To show mortgagee’s incapac- 
ity. Martin v. Upson, 187 Mo. A. 
631, 173 SW 69. (2) To show fraud. 
Marker v. Davis, (lowa) 204 NW 
287;. Bendheim v. Morrow, 9 App. 
Div. 617, 41 NYS 812; Leffingwell v. 
Freyer, 21 Wis. 392. (3) To show 
undue influence. Martin v. Upson, 
supra: (4) To show forgery. Seidl 
v. Paulu, 174 Wis. 403, 183 NW 246. 
(5) To show accident or mistake. 
Errett v. Wheeler, 109 Minn. 157, 
123 NW 414, 26 LRANS 816; Seigler 


v. Ripple, 7 Del. Co. (Pa.) 406. 
81. Ala.—Cade v. Floyd, 120 Ala. 
484, 24 S 944. 


Ga.—Kennedy v. Davis, 82 Ga. 210, 
Se SHwi52. 
Ill.—Swartzbaugh v. Swartzbaugh, 
Si nS AL aiG: 
Kan.—Baker v. BEllswerth Cent. 
Nat. Bank. 86 Kan. 293,. 120) P 549; 


Mass.—Hartshorn v. Davis, 174 
Mass. 34, 54 NE 244; Hammond v. 
Lovell, 136 Mass. 184; Davis v. 


Thompson, 118 Mass. 497. 
Mich.—Gallup v. Jackson, 47 Mich. 
475, 11 NW 277. 


Miss.—Perkins _v. Coleman, 51 
Miss. 298. : 

N. Y.—Holcomb v. Campbell, 118 
N. Y. 46, 22 NE 1107; Rosevelt v. 
rece Bank, Hopk. 579 [aff 9 Cow. 

Oh.—Heighway v. Pendleton, 15 
Oh. 735. 

Okl. —Passumpsic Sav. Bank  v. 
Johnson, 64 Okl. 4, 165 P 181. 

Pa.—Bowman v. Healey, 258 Pa. 
464, 102 A 129; Reed v. Knecht, 42 
Pa. Super. 107: 

Vt.—Coleman v. Whitney, 62 Vt. 
123, 20 -A-~ 322, 9 LRA 617. 

Ont.—Jack v. Jack, 10 Ont. 1; 


Ross v. Perrault, 13 Grant Ch. 206; 
Fair v. Tate, 13 Grant Ch- 160. 

See Campbell v. Dent, 2 Moore 
P. C. 292, 12 Reprint 1016 (holding 
that, where a mortgage was trans- 
ferred, with the concurrence of the 
mortgagor, to a third person, who 
was the correspondent of the mort- 
gagor, and such third person paid 
the money to the mortgagee by bills, 
for which he charged the mortgagor 
in the general account between them, 
it was held that this was a trans- 


fer, but not a satisfaction, of the 
mortgage). 
[a] .As against junior encum- 


brancer.—Where a mortgagor made 
an assignment for the benefit of 
creditors, and a first mortgagee, 
without notice of the second mort- 
gage on the same premises, paid 
over, in good faith, to the mort- 
gagor’s assignee a balance due the 
mortgagor on book account, it was 
held that the second mortgagee was 
not entitled to have such balance 
applied to diminish the debt se- 
cured by the first mortgage. Prouty 
vy. Price, 50 Barb. CN. Yi) 344. 

[b] Mortgagee’s agent’s benefit.— 
Where the consideration for a re- 
ceipt given by a mortgagee’s agent 
arose from the settlement of indi- 
vidual matters between the agent 
and the mortgagor, there was no 
payment of the mortgage debt bind- 
ing the mortgagee. Gilchrest v. 
Johnson, 200 Ala. 200, 75 S 958. 
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effect.®? 


Debt.** 


of his earlier security.*° 


that effect.8” 


ga. Aldler v. Van Kirk Land, etce., 
Co., 114 Ala. 551, 21 S 490, 62 AmSR 


133; Ozman v. Mohr, 76 Colo. 491, 
233 P6151; Ubhoff v: Brandenburg; 
26M Apps. 2C DFC.) 3. 

[a] Fairness of settlement. — 


There are no such confidential re- 
lations existing between a mortgagor 
and mortgagee, as such, as will jus- 
tify the former in relying on state- 
ments made by the latter in a settle- 
ment, without taking steps which 
are open to him to ascertain their 
truthfulness, except at his own peril. 
* Aldier iw Van Kirk Land, -étc.,)\ Cos 
114 Ala. 551, 21 S 490, 62 AmSR 133. 
[b] Batification.—Where one of 
two deed of trust trustees, who had 
bid in the real estate at a sale un- 
der the trust, on default in the pay- 
ment of the note secured, agreed 
with an indorser of the note that 
if he would procure a purchaser of 
the property for a sum sufficient to 


pay the note, with interest and 
costs, it would be surrendered, and 
the indorser ‘procured such a pur- 


‘chaser, a sale to the latter by both 
trustees is a ratification by both of 
the agreement between the one and 
the indorser, who is thereupon dis- 
charged of his obligation on the note. 
Ubhoff v. Brandenburg, 26 App. 
GD CAL3. 

83. Knowlton v. Black, 102 Me. 
503, 67 A 568. 

84. Satisfaction of first mortgage 
of record see supra §§ 547, e 

85. U. S.—Brown v. Bass, 4 Wall. 
262, 18 L. ed. 330; Kilgour v.° Scott, 
101 Fed. 359; Chattanooga First Nat. 
Bank v. Radford Trust Co., 80 Fed. 
569, 26 CCA 1; Ames v. New Or- 
feans) etc;, Ri, Co., 1 B.uCas. No. 329, 
2 Woods 206; In re. Wynne, 30 F. 
Cas. No. 18,117, Chase 227. 

Cal.—Williamson v. Strong, 6 Cal. 
Unrep. Cas. 898, 68 P 484 


Ga.—Jordan v. Bullard, 145 Ga. 
890, 90 SE 41. 
Ind.—Walters v. Walters, 73 Ind. 


425. 
Ky.—Richards v. Davis, 7 KyL 358, 
138 Ky. Op. 746. 


Mass.—Callahan Vv. Mercantile 


Trust Co., 188 Mass. 393, 74 NE 666. 
oe kane v. Starke, 18. Miss. 
Mo.—Benton Land Co. v. Zeitler, 


182 Mo. 251, 81 SW 193, 70 LRA 94. 
en D.—Prescott v. Brooks, 94 NW 

Okl.—Brady v. Interstate Mortg. 
Trust Co., 96 Okl. 293, 223 P 145, 

Tex.—Amicable L. Ins. Co. v. Slo- 
vak, (Civ. A.) 217 SW 200, 202 [quot 
Cyc]. 

Va.—Towler v. Buchanan, 1 Call (5 
Va.) 187. 
REG Va.—Dryden vy. Stephens, 19 W. 
eile 
Wis.—Friend v. Yahr, 126 Wis. 
291, 104 NW 997, 110 AmSR 924, 1 
LRANS 891. 


Sask.— Rogers Lumber Co. vy. 
Smith, 6 Sask. L. 187, 11 DomLR 
172, 23 WestLR 946, 4 WestWkly 


By agreement the mortgage debt may be 
fully discharged, although the sum paid is less than 
the amount due on the mortgage.** 

[§ 943] c. Taking of New Mortgage To Secure 
The execution of a new mortgage on the 
same property to secure the same debt covered by 
the old mortgage will release and discharge it, if 
intended by the parties to operate as a payment or 
satisfaction, or to cancel the one security and sub- 
stitute the other,®® unless there are equitable circum- 
stances entitling the mortgagee to claim the benefit 
But this is entirely a ques- 
tion of intention, and it has been laid down as a 
general rule that the original mortgage will not be 
discharged in the absence of a clear intention to 
Certainly it is not discharged 1f the 
purpose of the parties was merely to give and re- 
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ceive an additional or cumulative security,®* to cor- 
rect an error in the first mortgage,®® to change its 


form,®° or to renew the loan or extend the time for 


tlesse 


441. 

[a] Where a deed of trust was 
executed to take the place of a prior 
one, the first deed of trust was 
thereby canceled, unless the parties 
agreed otherwise. Christian v. 
Green, (Miss.) 45 S 425; Henry v. 
Wentworth Bank, 302 Mo. 684, 259 
SW 462. 

[b] Held not independent secur- 
ity.— Where one of two brothers, to 
whom land was devised subject to 
a mortgage, failed to execute a mort- 
gage for his share of such indebted- 
ness, aS agreed by them, a mortgage 
given by the other pursuant to such 
agreement was not an independent 
security and did not release the prop- 
erty devised to him from the orig- 
inal mortgage. Clark v. Sheldon, 223 
Mich. 323, 193 NW 876. 


g6. Ark.—Shurn v. Wilkinson, 131 
Ark: 167,198 SW ° 279. 

Conn,.—-Lomas, ete, iCost Vv: Isacs, 
101 Conn. 614,127 A’ 6. 

Tll.— Woodburn v. Woodburn, 115 
Tl) 427, 5 INE Piety res v. Bos- 


worth, 106 Ill. A 

N. J.—Skillman v. Teeple, 1 N. J. 
Eq. 232. 

Tex.—Amicable L. Ins. Co. v. Slo- 
je (Civ. A.) 217 SW 200, 202 [quot 

ye]. 

[a] Mistake.—Where one was in- 
duced to give up a prior security 
on land and take a subsequent one 
in lieu thereof, not knowing at the 
time that he had the prior right, 
equity will relieve him on the ground 
of mistake alone, although there was 
ae shen Skillman v. Teeple, 1 N. J. 

q. 

[b] Application of payments.— 
Where a mortgagee accepts an in- 
valid mortgage in place of a valid 
one, and the court declares the old 
to be subsisting, equity demands 
that payments made after the ex- 
ecution of the valid mortgage be 
applied on the later unsecured in- 


debtedness. Shurn y. Wilkinson, 131 
Ark. 167, 198 SW 279. 
87. U. S—vU. S. v. Grover, 227 
Red, 181. 
Cal.—Birrell v. Schie, 9 ‘Cal. 104. 
Conn.—Lomas, etc., Co. v. Isacs, 
101 *Conn. 614, 127 (As 6. 
Ill—Bearss v. Ford, 108 Ill. 16. 
Mo.—Christian v. Newberry, 61 


Mo. 446. 
3 a Y.—Lee v. Porter, 5 Johns. Ch. 
6 

Utah.—New England L: & T. Co 
v. Stephens, 16 Utah 385, 52 P 624. 

[a] New mortgage for propor- 
tional share of debt.—A mortgage 
given by one of several holders of 
land, for his ratable proportion of 
a debt secured by a mortgage upon 
the whole, is a continuation of the 
lien acquired under the _ original 
mortgage. Lee v. Porter, 5 Johns. 
Che tGNd, Ye) 2.68. 
Dillon -y. Bryne, 5) Gali? 455; 
Cissna v. Haines, 18 Ind. 496; Tansil 
v. McCumber, (Iowa) 206 NW 680; 
Cortelyou v. McCarthy, 37 Nebr. 742, 


its payment,®+ in which case the lien of the original 
mortgage is simply continued without interruption, 
by and under the new mortgage, not only against 
the mortgagor but also as against intervening en- 
cumbrancers who are without countervailing equi- 


[§ 944] d. Change in Form or Evidence of Debt 
or of Terms of Payment—(1) In General. A mort- 
gage is not discharged or its lien affected by any 
change in the form of the debt which it secures, or 
in the form of the evidence of it, so long as there 
is no agreement or mutual intention that the change 
shall operate as a payment nor any express release,°* 
as, for example, by the substitution of an indorsed 


56 NW. 620. 3 
89. Mississippi Valley Trust Co. 
v. McDonald, 146 Mo. 467, 48 SW 


483. 
90. Spitzer v. Williams, 98 Ill. A. 
U. S.—Irwin v. West, 50 Fed. 


146. 
91. 
362 [app dism 54 Fed. 419, 4 CCA 
401]; Ames-v. New Orleans R. Co., 
1.F. Cas. No. 329, 2 Woods 206. 

Ala.—Higman v. Humes, 127 Ala. 
404, 30 S 7383; Wilson v. Knight, 
59 Ala: 1172: 

Cal.—White v. Stevenson, 144 Cal. 
104, 77 P_ 828. 

Conn.—Lomas, etc., Co. v. Isacs, 
101 Conn. 614, el 

Ind.—Pouder v. Ritzinger, 119 Ind. 
597, 20 NE 654. 

Iowa.—Young v. Shaner, 73 Iowa 
555, 35 NW 629, 5 AmSR 701. 


Be vee ereot v. Clay, 8 B. Mon. 
1% 
Me.—Smith v. Stanley, 37 Me. 11, 


58 AmD 771. 

pice Pale ge v. Bradley, 188 SW 
LEGO 

N. H.—Ladd v. Wiggin, 35 N. H. 
421,-69 AmD 551. 

N. C.—Wilkes v. Miller, 156 N. C. 
aoe 72 SE 482. 

Tex.—Templeman v. 

C@iverEAs) 303 SW 293. 

Wyo.—Bachman v. Hurtt, 26 Wyo. 
332, 84 PUT09: 

92. Ark.—Wooster v. Cavender, 54 
Ark. 153,15 SW 192, 26 AmSR 81. 

Conn.—Lomas, ete., Co. v. Isacs, 
101 Conn. 614, 127 A 6. 

Ill._—Roberts v. Doan, 180 Ill. 187, 
54 NE 207; Campbell v. Trotter, 100 
Ill. 281; Shaver v. Williams, 87 Ill. 
469; Christie v. Hale, 46 Ill. 117; 
McChesney v. Ernst, 89 Ill. A. 164; 
Roberts v. McNeal, 80 Ill. A. 536; 
Piper v. Headlee, 39 Ill. A. 93, 

Minn.—Geib v. Reynolds, 35 Minn. 
331, 28 NW 923. 

Wyo.—Bachman v. Hurtt, 26 Wyo. 


Kempner, 


3325 M845 P7098 
But see Washington County v. 
Slaughter, 54 Iowa 265, 6 NW 291 


(a purchaser of a judgment, or at 
execution sale, is not bound to look 
beyond the record to see if the lien 
of a mortgage appearing to be dis- 
charged was not continued by the 
giving of another mortgage to se- 
cure the same indebtedness). 

98. Conn.—Lomas, etce., Co. 
Isacs, 101 Conn, 614, 127 A 6; Greist 
v. Gowdy, 81 Conn. 351, 71 A 555. 

Ill.—Walker v. Chicago, eter, ake 
Co., 277 Ill. 451, 115 NE 659; Salem 
Nat. Bank v. White, LOS LUIS 6a ae 
NE 312; Flower v. Elwood, 66 Ill. 
438; Rogers v. School Trustees, 46 
Ill. 428; Hugunin vy, Starkweather, 
10 Ill. 492. 

Ind.—Willette v. Gifford, 46 Ind. A. 
185, 92 NE 186. 

Iowa.—Gribben v. Clement, 141 
Iowa 144, 119 NW 596, 185 AmSR 


157; Heively v. Matteson, 54 Iowa 
505, 6 NW 732. 
La.—Mechanics’, ete, Bank  v. 


Powell, 27 La. Ann. 647. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 944-945] 


note for a one name paper, or the change of se- 
curities,®® or by the taking of additional security ;%° 
but a mortgage may be discharged by the mort- 
gagee’s acceptance of a new security for the same 
debt, not intended as cumulative or as a renewal or 


extension of the mortgage, but 


for it.°* 


[§ 945] (2) New Notes and Renewal Notes—(a) 
Where a note secured by mortgage is 
taken up, at or before its maturity, and a new or 


In General. 


Me.—Hayhurst v. Morin, 104 Me. 
169, 71 A 707; Bunker v. Barron, 79 
Me. 62, 8 A 2538, 1 AmSR 282. 

Md.—Cross v. Cohen, 3 Gill 257. 

Mass.—Jenkins v. Andover Theo- 
logical Seminary, 205 Mass. 376, 91 
NE 552; Davis v. Maynard, 9 Mass. 
242. 

Minn.—Geib v. Reynolds, 35 Minn. 
331, 28 NW 923. 


Mo.—Busby v. Compton, 112 Mo. 
A. 569, 87 SW 109. 

Nebr.—Davis Ve Thomas, 66 
Nebr. 26, 92 NW 187. . 

IN, VEL: Son Nee 
421, 69 AmD 551. 

N. Y.—Peck v. Minot, 27 N. Y. 


Super. 323; St. Lawrence University 
Ng Farmer, 32 Mise. 410, 66 NYS 

4, 

Or.—Hoy v. Biladeau, 110 Or. 591, 
220 P24). 

Pa.—Cover v. Black, 1 Pa. 493. 

S. C—Blume v. Weston, 131 S. C. 
433, 127, SH 561. 

Tex.—Wright v. Wooters, 46 Tex. 
380; W. C. Belcher Land Mortg. Co. 
v. Taylor, (Commn. A.) 212 SW 647; 
Clarkson v. Graham, 21 Tex. Civ. A. 
355, 52 SW 269. 

Va.—Van Nostrand, Ine. v. Vir- 
ginia Zine, -ete:., ‘Corp., 126 Va.. 131, 
101 SE 65, 67 [cit Cyc]; Artrip v. 
Rasnake, 96 Va. 277, 31 SE 4. 

Wash.—Lincoln County State Bank 
v. Martin, 112 Wash. 186, 191 P 815; 
Widmann y. Hammack, 110 Wash, 
Rie St =P Logi 1002 oc cit..Cy cit 

{a] Reason for rule—‘‘A mort- 
gage or deed in trust Secures the 
debt, not the note or other evidence 
of sthes, debt: Hence, no mere 
change in the form of the indebted- 
ness will discharge the lien; the 
mortgage continuing so long as the 
debt it is given to secure subsists, 
unless discharged by a valid agree- 
ment between the parties.” W. C. 
Belcher Land Mortg. Co. v. Taylor, 
(Tex. Commn. A.) 212 SW 647, 650. 

[b] Objection by bondholders to 
substitution of securities. — The 
holder of bonds secured by a trust 
mortgage cannot enjoin the execu- 
tion of a new trust mortgage, and 
the issue of new bonds collateral 
thereto to the holders of old bonds, 
who consent, in exchange therefor, 
where the new mortgage and bonds 
will not impair the security of the 
holders who do not consent to the 
new arrangement. Emery v. New 
York; ete. Ry Co. 9.,Misc.- 310," 30 
NYS 306 [app dism 80 NYS 1131]. 


94. Gravlee v. Lamkin, 120 Ala, 
210, 24 S 756; Flower v. Elwood, 
66 Ill. 438. 

95. Ark.—Ford v. Burks, 37 Ark. 

il 

Conn.—Franklin vy. Cannon, 1 Root 
500. 

Ky.—Johnson v. Howe, 21 SW 


22° 14 KyL 897. 
. Y.—McLallen v. Jones, 20 N. Y. 


162: 
Pa.—Heath v. Page, 48 Pa. 130. 
96. Mullanphy Sav. Bank Vv. 
Schott, “135 Ill. 655, 26 NE 640, 25 
AmSR 401; Maloney v. Lafayette 
Bide etc., ASSOC, Oo dlls Ay 3b 


New York L. Ins., etc., Co. v. How- 
ard, 2 Sandf. Ch. (N. Y.) 183; Whit- 
ney v. Traynor, 74 Wis. 289, 42 NW 
267; Bolln v. La Prele Live Stock 
Co., 27 Wyo: 3356, 196 P 748: 

97. U. S.—U. S. v. Grover, 227 
Fed. 181. 

Ala.—New England Mortg. Secur- 
ity Co. vy. Hirsch, 96 Ala. 232, 11 § 
63. 
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renewal note substituted for it, the mortgage con- 
tinues as security for the debt in its new form and 
there is no change in the rights or remedies of the 
mortgagee,®® unless there is an actual agreement or 
mutual intention of the parties that the mortgage 
shall be discharged, or the debt regarded as paid, 


by the new note,®® or that the new note shall not be 


ge) ee v. Randall, 13 Cal. 
Ill.— Bond v. Liverpool, 

Co., 106 Tl 654. 

te v. Whiteford, 29 Md. 
N. H.—Robinson v. Leavitt, 7 N. H. 


73. 

N. Y.—Duntz vy. Horton, 83 Hun 
332, 31 NYS 742 [aff 146 N. Y. 368, 
41 NE 88]; Schad v. Schad, 7 NYSt 
635 [aff 122 N. Y. 637 mem, 25 NE 
955 mem]; Leake v. Woolsey, 1 Cai. 
Cas. 73. 

Tex.—Interstate Bldg., ete., Assoc. 
pede Pex. wClVe AS 12,0 50° SW 


Vt.—Proctor v. Thrall, 22 Vt. 262. 

Va.—Towler v. Buchanan, 1 Call (5 
Va.) 187. 

Sask.— Rogers Lumber Co. . v. 
Smithy coupoaskwin li toes lle Donia 
172, 23 WestLR 946, 4 WestWkly 


441. 

[a] New mortgage by heir of 
mortgagor.—An heir executing a 
mortgage on inherited lands, to se- 
cure a debt of his ancestor, does not 
thereby, as against the mortgagee, 
release a mortgage on such lands 
executed in his favor by such an- 
cestor in his lifetime. Newell v. 
Buckner, 24 La. Ann. 

98 U. S.—Jones v. Guaranty, etc., 
Cos, HhO LUN Ss 7622." 25 pibovedi 10380: 
In re Freyvogel, 9 F. Cas. No. 5,115; 
Osborne v. Benson, T8ccke-Casin No, 
10,596, 5 Mason 157; In re Wynne, 
30. it Casi No." 18,197," Chase 227: 

Ala.—McGuire v. Van Pelt, 55 Ala. 
344; Cullum v. Mobile Branch Bank, 


etc., Ins. 


23 Ala. 797; Conner v. Banks, 18 
Ala. 42, 52 AmD 209. 
Cal.—Spring \v. ‘Hill, -6 Cal. 17. 
Conn.—Greist v. Gowdy, 81 Conn. 


351, 71 A 555; Bolles v. Chauncey, 


8 Conn. 389. 
D. C.—Dodge v. Freedman’s Sav., 
Cte CoOL ADC CHs4s2 


0. 
ne .—De Cottes v. Jeffers, 7 Fla. 
Ga.—Harrell v. Eastman First Nat. 
Bank, ‘21 Ga: A. 159, 93 SH 1018. 
Ill.—Stein v. Kaun, 244 Ill. 32, 
91 NE 77; Brosseau v. Lowy, 209 
Tll. 405, 70 NE 901; Citizens’ Nat. 
Bank v. Dayton, 116 Ill. 257, 4 NE 
492; Jeneson v. Jeneson, 66 Ill. 259; 
Darst v. Bates, 51 Ill. 439. 
Ind.—Bodkin v. Merit, 86 Ind. 560. 
Iowa.—Troyer v. Clarken, 197 Iowa 
1332, 197 NW 459; Reid v. Abernethy, 
77 Iowa 438, 42 NW 364 
Kan.—Moody vv. Stubbs, 94 Kan. 
250, 146 P 346, AnnCasl1917C 362. 
Ky.—Mullins v. Clark, 15 SW 784, 


13 Kyl 29; Handy v. New Orleans 
Com. Bank, 10 B. Mon. 98; Burdett 
VI Clayi Cs Be, Mony 28% “Steinie x. 


Grotenkemper, 4 KyL 888, 12 Ky. Op. 

39: 
Me.—Parkhurst v. Cummings, 56 
31 Me. 


ae 155; Hadlock v. Bulfinch, 
46. 
Md.—Keene v. Gaehle, 56 Md. 343. 


Mass.—Jenkins v. Andover Theo- 
logical Seminary, 205 Mass. 376, 91 
NE 552; Cunningham y. Davis, 175 


Mass. 213, 56 NE 2; Pomroy v. Rice, 
16 Pick. 22; Watkins v. Hill, 8 Pick. 


522. 
Minn.—Whittacre vy. Fuller, 5 
102 Nebr. 


Minn. 508. 
Nebr.—Byers v. Chase, 

386, 167 NW 405; Davis v. Thomas, 

66 Neb 26, 92 NW 187. 


N. H.—New Hampshire Bank v. 
Willard, S10)" Ni -Hey 2105 “Inliiot! “vy: 
Sleeper, 2 N. H. 525 


N. J.—Shipman v. Lord, 58 N. J. 


included within the security of the mortgage;+ and 
if the debtor claims such an agreement or under- 
standing, he must assume the burden of proving it.? 


Eq. 380, 44 A 215 [aff 60 N. J. Eq. 
484, 46 A 1101]; Humphreys v. Dan- 
Ser (32.0Ne we sd 220) 
N. C.—Geitner v. Jones, 
542, 97 SE 494; 
432; 


156 N. C. 428, 72 SH 
Smith, 83 N. Cc. 80. 

Oh.— Wise v. Willard, 41. Oh. 
679; Choteau v. Thompson, 3 Oh. 
424, 

Or.—Hoy v. Biladeau, 110 Or. 591, 
223 P 241, 

Pa.—Kimberly’s App., 3 Pa. Cas. 
528.) (TOA oT5. 

S. C.—State Bank v. Rose, 20 S. C. 
Eq. 257; Burton v. Pressly, 15 S. C. 
Higa: 

Tenn.—Lover v. Bessenger, 9 Baxt. 
893; Cleveland v. Martin, 2 Head 128. 

Tex.—Willis v. Sanger, 15 Tex. 
Civ. A. 655, 40 SW 229. 

Vt.—Richardson vy. Wright, 58 Vt. 


Vick v. 


St. 
Sita 


367, 5 A 287; Seymour v. Darrow, 
31) Vite (1223) Dana. va Binney, . Tee 
493. 


Wash.—Lincoln County State Bank 
v. Martin, 112 Wash. 186, 191 P 815. 

Wis.—Williams vy. Starr, 5 Wis. 
534. 

{a} New note to correct mistake. 
—Where, by agreement of the par- 
ties, new notes are given and ac- 
cepted in lieu of and for the pur- 
pose of correcting a mistake in notes 
previously given and _ secured by 
mortgage, the maker is entitled to 
have the old notes canceled, but tke 
mortgage will stand as security for 
the new notes. Granger v. Bisson- 


nette, 68 Ill. A. 235. 
[b] New note for interest.— 
Where, instead of paying an in- 


stallment of interest due on a moit- 


‘gage note, the debtor gives a new 


note for the amount of such inter-_ 
est, the new note comes within the 
security of the mortgage, and may 
be included in a decree of fore- 
closure. Frink v. Branch, 16 Conn. 
260; Dean v. Ridgeway, 82 Iowa 757, 
48 NW _ 923. 

{c] Renewal after assignment.— 
When a mortgage and the debt se- 
cured by it are assigned, ,the ac- 
ceptance by the assignee of a new 
note from the debtor, while it 
discharges the mortgagee as the as- 
signor of the old note, in the ab- 
sence of an agreement to the con- 
trary, does not extinguish the debt 
or impair the mortgage as security 


for it. McGuire v. Van Pelt, 55 Ala, 
344. 

99. Ga.—Harrell v. EHastman First 
Nai Bank; 521, (Gas Av piinol 93 SE 

Ill.—Stein v. Kaun, 244 Ill. 32, 91 
NE 77; Jarnagan v. Gaines, 84 Ill. 
203. 

Mass.—Macomber v. Bremer, 198 
Mass. 20, 84 NE 328. 

N. C.—Joyner vy. Stancill, 108 N. C. 
153, 12 SE> 912. 

Wis.—Jaffray v. Crane, 50 Wis. 


349, 7 NW 300. 

[a] Invalidity of new note.—A 
note secured by a mortgage was not 
paid by the acceptance of a new 
note from the mortgagor under the 
belief that the forged indorsement 
of a third person thereon was genu- 
ine. McConnell v. American Nat. 
Bank, 59 Ind. A. 319, 103 NE 809. 

1. Citizens’ Bank v. Bailey, 18 La. 
Ann. 697; Grafton Bank vy. Foster, 11 
Gray (Mass.) 265. 

2. Sloan v. Rice, 41 Iowa 465. 


‘See Wildrick v. Swain, 34 N. J. Ea. 


167 [aff 85 N. J. Eq. 326] (where a: 
debtor has attempted to discharge a 


808 [41 C.J.] 


It makes no difference in the application of this rule 
that the old note was canceled or marked ‘‘paid,’’ * 
although of course it is otherwise where the mort- 
gage is actually discharged of record.* 

[§ 946] (b) Mortgages To Secure Indorsers or 
Sureties. A mortgage given to secure or indemnify 
an indorser or surety for a note covers any renewal 
of the note if the indemnitee’s liability on it con- 
tinues.© Where a mortgage is given to secure a 
mortgagee from liability upon the indorsement of 
a note, and later a new note is given discharging 
some of the indorsers to the original note, the mort- 
gage, although assigned to the indorsers of the new 
note, is discharged save as to the indorsers who 
were not discharged from liability on the original 
note.® 

[§ 947] (c) Changing Terms of Note on Renewal. 
Parties to a note secured by mortgage may substi- 
tute a new note for the original without impairing 
the security, although the terms of the two notes 
are not identical, the debt remaining the same.’ 

[§ 948] (d) New Notes after Part Payment. 
Where a note secured by a mortgage has been partly 
paid, and is given up, and a new note taken for 
the balance due upon it, the mortgage security is 
not thereby released as against the mortgagor or 
subsequent mortgagees,® although it may be so as 
to third persons having no knowledge of the trans- 
action but relying on the surrender and cancellation 
mortgage with his own unsecured Miss.—Gleason 
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of the original note.® 

[§ 949] (e) Taking Note from Mortgagor’s Ven- 
dee. Where, on a sale of mortgaged premises, the 
mortgagee gives up the notes secured, and takes 
from the purchaser his own notes, as evidences of 
the same continuing debt, this does not release or 
extinguish the mortgage;'® but it is otherwise if 
both the original note and mortgage are surrendered 
and a new note and new mortgage, executed by the 
purchaser, taken in their place; this has the effect 
of satisfying the original mortgage.’” 

[§ 950] (3) Change in Terms of Payment—(a) In 
General. It is competent for the parties to a mort- 
gage to change the terms of payment without in 
any way impairing the mortgage security.*® 

[§ 951] (b) Agreement for Payment before Ma- 
turity..+ By contract, express or implied, the mort- 
gagee may agree to accept payment of the mortgage 
debt before its maturity.1> Such contract is bind- 
ing on the mortgagee !® and he is liable for any 
damages oceasioned by the breach thereof; ** but 
such agreement must be founded or supported by 
some new and sufficient consideration.'® 

[§ 952] (c) Extension of Time of Payment. An 
agreement by a mortgagee to extend the time for 
payment of the debt secured by a mortgage, whether 
indorsed on the instrument or otherwise evidenced, 
will continue the lien of the mortgage and all his 
rights and remedies thereunder for the new period."® 


VA Wright, 53 14. Time of payment generally 
; see supra § 901. 


paper promise, given to a person of | Miss. 247. 
great age and limited education, he 
should be required to exercise the 
most scrupulous good faith, and un- 
less he can show that his creditor 
fully comprehended the legal effect 
of the acquittance he induced him 
to give, it should be adjudged in- 
valid). 

3. Citizens’ Nat. Bank v. Dayton, 
PPG TI. 257, 4 INHIT492°" Cookiv..-Gil= 
enristiels2 Lowa- 277) . 48: AN W: 1845 
Heively v. Matteson, 54 Iowa 505, 6 
NW 7382; Swan v. Yaple, 35 Iowa 248; 
Heard v. Evans, Freem. (Miss.) 79; 
Omlie v. O’Toole, 16 N. D. 126, 112 
NW 677. 


4 Sioux City Electrical Supply 
Co. -v. Sioux City, etc., Electric R. 
Co., 106 Iowa 573, 76 NW 838. 

5. Conn.—Smith v. Prince, 14 
Conn. 472. . 

Fla.—De Cottes v. Jeffers, 7 Fla. 
284. 


Ind.—Pollard v. Pittman, 37 Ind. 
A. 475, 277 NE 298. 

Ky.—Mullins v. Clark, 15 SW 784, 
I. KyL 29. 

La.—Bell v. Murphy, 2 La. Ann. 
766: Ory yy... His Creditors, .8. La. 
529; Palfrey v. His Creditors, 8 La. 
276. 

Mich.—Burt v. Gamble, 98 Mich. 
402, 57 NW 261; Boxheimer vy. Gunn, 
24 Mich. 372. 

N. Y.—Newburgh Nat. Bank vy, 
Bigler, 83 N. Y. 51; Babcock v. Morse, 
19 Barb. 140. 

Pa.—Gault v. McGrath, 32 Pa. 392. 

S. C.—Enston v. Friday, 31 S.C. L. 


427. ‘ 
6. Miller v. Blinn, 219 Mass. 266, 
106 NE 985. 


7. iIll.—Darst v. Bates, 51 Ill. 439. 

La.—Palfrey v. His Creditors, 8 
La. 276. 

Me.—Buck v. Wood, 85 Me. 204, 
27 A 103. 

Mass.—Commercial Bank v. Cun- 
ningham, 24 Pick. 270, 35 AmD 322. 

Miss.—Whittaker v. Dick, 6 Miss. 
296, 35 AmD 436. 


8. Ind.—McCormick v. Digby, 8 
Blackf. 99. 

Iowa.—Troyer v. Clarken, 197 
Iowa 1332, 197 NW 459; Chase v. 


Abbott, 20 Iowa 154. 
Md.—Maryland, etce., Coal, etc., Co. 
yv. Wingert, 8 Gill 170. 


Mo.—Lippold v. Held, 58 Mo. 213. 
S. C.—Kaphan v. Ryan, 16 S: Gc. 
352. 
Vt.—Dunshee v. Parmelee, 19 Vt. 
yes McDonald v. McDonald, 16 Vt. 


Substitution or renewal of mort- 
gage asi affecting priority see supra 


§ 546. 

9. See Levistone v. Bona, 4 Rob. 
(La.) 459. 

10. Bond v. Liverpool, ete., Ins 


Co., 106 Ill. 654; Foster v. Paine, 63 
Iowa 85, 18 NW 699; Hynes v. 
Rogers; litteecsel, | Cas. suidisy meee. 
But see Hadlock v. Bulfinch, 31 Me. 
246, 247 (“Where the mortgagee 
takes, for the amount due upon the 
mortgage, the note of the assignee 
of the mortgager, including annual 
interest, and gives up to such as- 
signee the notes of the mortgager, 
this, unexplained, is not to be con- 
Sidered as a mere renewal of the 
mortgager’s note, but as a substitu- 
tion of a new security, and is such 
a payment as to discharge the mort- 
gage’). 

11. Tucker v. Conwell, 67 Ill. 552; 
Sharp v. Collins, 74 Mo. 266. 

12. See cases supra note 11. 

13. U. S.—Mattamuskeet Drain. 
Dist. v. Wills, 236 Fed. 362. 

Ala.—Lehman yv. Marshall, 47 Ala. 
362. See Presnall v. Burgess, 181 
Ala. 268, 61 S 804 (where a mort- 
gagor, in order to obtain an exten- 
sion, admitted a specified indebted- 
ness secured by the mortgage, such 
admission amounted to an adjust- 
ment of the account which would not 
be set aside or reopened except for 
fraud or mistake). 


Cal.—Belloc v. Davis, 38 Cal. 242. 
Conn.—Lomas, ete., Co. v. Isacs, 
101 Conn. 614, 127 A. 6:. Greist vy. 


Gowdy, 81 Conn. 351, 71 A 555. 
Pa.—Shoemaker v. Farrell, 64 Pa. 
Super. 384; Pennsylvania Hospital 
Contributors v. Gibson, 2 Miles 324. 
Porto Rico.—Viruet v. Oliver, 29 
Porto Rico 91. 
S. C—Blume v. Weston, 131 S. CG 
433, 127 SE 561. 
sane + Wel anee Vee Starr, \G.) Wiss 
Ont.—Williams vy. Dominion Per- 
manent Loan Co., 1 Ont. L. 5382. 


15. Wallace v. Workman, 187 Mo. 
ANTS, 2173 ESW) 36. 

16. Wallace v. Workman, supra. 

17. Wallace v. Workman, supra. 

18. Feldman v. Rockford Co., 70 
Misc. 66, 126 NYS 646. 

19. U. S.—Warner v. Connecticut 
Mutewia., sins. «coq 1090 Ores mois 
SGE 221,527 Li ed. 962° 


Cal.—Lent v. Morrill, 25 Cal. 492; 
Huene, iv. Cribb, 9 Cale (As Sai os 
Pais: 

Conn.—Lomas, etc., Co. v. Isacs, 


101 Conn. 614, 127 A 6. 

Fla.—Wolkowsky v. Kirchick, 81 
Fla. 415, 88 S 261. 

Ill.—Benneson v. Savage, 130 Ill. 
352, 22 NE 838; Hairston v. Ward. 
108 Ill. 87; Maher v. Lanfrom, 86 
Ill. 518; Schoonhoven v. Pratt, 25 
Ill. 457; Russell v. Bosworth, 106 
Ill. A. 314; Rounsevell v. Crofoot, 4 
UWS yale 

Iowa.—Cook vy. Gilchrist, 82 Iowa 
277, 48 NW 84. 

La.—Blanchard v. Naquin, 116 La. 
806, 41 S 99. 

Mich.—Griffin v. Walter, 74 Mich. 
1, 41 NW 848; Case v. O’Brien, 66 
Mich. 289, 33 NW 405. 

Nebr.—Eby v. Ryan, 22 Nebr. 470, 
35 NW 225. 

N. J.—Ventnor Inv., ete, Co. v. 
Records Weve COg mo Nudie ere Enos 
80 A 952. ' 

N. Y.—Arnot v. Union Salt Co., 
186 N. Y. 501, 79 NE’ 719; Noyes v. 
Anderson, 124 N. Y. 175, 26 NE 316, 
21 AmSR 657; Veerhoff v. Miller, 30 
App. Div. 355, 51 NYS 1048; Mutual 
L. Ins. Co. v. Rothschild, 160 NYS 
164; Utica Bank v. Finch, 3 Barb. Ch. 
293, 49 AmD 175. 

N. C.—Hinton v. Ferrebee, 107 N. 
Cy 164, 127 SH" 235. 

Oh.—Union Cent. L. 
Bonnell, 35 Oh. St. 365. 

Pa.—Shoemaker vy. Farrell, 64 Pa. 
Super. 34. j 
See one Rane v. Martin, 2 Head 


Tex.—Matthews v. Towell, (Civ. 
A.) 188 SW 169; Montague County v. 


Ins. ‘Cosvve 


Meadows 21 Tex. Civ. A. 256, 51 SW 
; Man.—Standard Trusts” Consaive 


Hurst, 24 Man. 185, 16 DomLR 473, 
27 WestLR 775, 6 WestWkly 493. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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Such agreement may be made without the formal- 
ity of a sealed instrument; ”° it may be made out 
by a mere parol promise,”! unless otherwise provided 
by statute ;** but in any case it must be clearly shown 
and not left to mere inference or conjecture,?? and 
it must be supported by a sufficient consideration.** 
But these facts being established, the agreement 
will prevent the mortgagee from taking proceedings 
to enforce the mortgage before the 


tended period.?® 


Ont.—Canada ‘Trust, etc., Co. v. 
McKenzie, 28 Ont. A. 167; Quacken- 
bush vy. Brown, 7 OntWR 284. 

[a] Authority of trustee.—A trus- 
tee appointed by a creditor in a trust 
deed given to secure the indebtedness 
will be presumed to have the right 
to grant an extension on behalf of 
the creditor. Jones v. Foster, 175 Ill. 
459, 51 NE 862. 

[b] Acceptance of interest at fore- 
closure sale.—The acceptance by a 
mortgagee of interest on the mort- 
gage debt from the purchaser of the 
equity at a foreclosure sale under a 
subsequent mortgage would not post- 
pone the payment of the principal 
beyond the time it was due under the 
mortgage, and until the next interest 
day. West Jersey Trust Co. v. Halli- 
well, 83 N. J. Eq. 337, 90 A 276. 

{c] A provision in a mortgage (1) 
that the mortgagor might extend it 
for a year from the expiration of the 
term thereof will be construed as in- 
cluding the notes secured. Corson v. 
McDonald, 3 Cal. A. 412, 85 P 861. 
(2) Where a mortgage provided that 
payment of the debt secured might 
be made in installments covering five 
years, and at the expiration of that 
time for a three-year extension of 
the mortgage ‘For the baiance then 
due at the same rate of interest,” the 
word “balance” did not condition the 
right of extension upon an anticipa- 
tory payment, in the absence of any 
other provision to that effect. Daw- 
son v. Grote, 222 Mass. 240, 241, 110 
NE 270. 

20. Wolkowsky v. 81 
Fla. 415, 88 S 261. 

215) eine Betts, 3 hPaCas: Noml,acs, 
4 Pill. 933 sHauser vic Capital, City. 
Brewing Co., (N. J. Ch.) 57 A 722; 
Measurall v. Pearce, (N. J. Ch.) 4 


Kirchick, 


A 678; Veerhoff v. Miller, 30 App. 
Div. 355, 51 NYS 1048. 
[a] In North Dakota Rev. Code 


§ 4699 providing that a mortgage can 
be “extended” only by an instrument 
in writing formally executed does 
not apply to an extension of time for 
the payment of the debt secured. 
People’s State Bank v. Francis, 8 
N. D. 369, 79 NW 853. 

{b] Parol agreement made on Sun- 
day:—A parol agreement extending 
the time of payment of a mortgage 
debt, entered into on Sunday, is void. 
Rush v. Rush, (N. J. Ch.) 18 A 221. 

[ce] Acknowledgment.— The fact 
that an agreement for the extension 
of a mortgage note between the gran- 
tee of the premises and the mort- 
gagee, executed in duplicate, had 
been prepared with an acknowledg- 
ment clause to be signed by the gran- 
tee, which she failed to do, was not 
decisive as showing that the agree- 
ment never became operative, and did 
not require findings of any intent it 
should not become so until acknowl- 
ecged. Codman vy, Deland, 231 Mass. 
344, 121 NE 14. 

Operation and effect of statute of 
frauds generally see Frauds, Statute 
OLT§919:9: 

22. See statutory provisions. 

[a] Renewal.—An instrument re- 
citing that a debtor is desirous of 


The mortgage is not discharged, 
although the extension of time is accompanied by or 
coupled with an increase of the rate of interest.?® 
The mere extension of the time for the payment of 
a mortgage debt does not waive the other terms 
of the mortgage,?? such as an agreement by the 
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end of the ex- 


extending the loan, and declaring 
that a mortgage, together with the 


note and debt secured thereby, is re- 
newed for a specified period, and 
signed by the debtor, is a renewal 


of the note and mortgage, within a 
statute providing that a mortgage 
can be renewed only by writing, etc. 


PENS ve Goulds W512Cal> 723,- 91° P 
23. Booth v. Wiley, 102 Ill. 84; 


Jenkins v. Daniel, 125 N. C. 161, 34 
SE 239, 74 AmSR 632. 

[a] Burden of proof.—In foreclo- 
sure the burden was on a defendant, 
who had purchased the equity at a 
foreclosure sale under a second mort- 
gage and claimed that the principal 
was not due, to prove that he pur- 
chased relying on an agreement by 
the mortgagee that, if he should pur- 
chase, the first mortgage would be 
extended for two years. West Jersey 


Trust Co. v. Halliwell, 83 N. J. Eq. 
337, 90) Ay 276. 

24. <Ariz.—Colvin v. Weigold, 26 
Ariz. 556, 227 P 985. 

Ga.—Dutton v. Faulk, 159 Ga. 736, 


126 SE 718; Wallace v. Commercial 
Bank, 159° Ga. 1388, 125 SH 845. 
Mo.—Sturgeon v. Mudd, 190 Mo. 
200, 88 SW 630. 
Nebr.—McKinley-Lanning L. & T. 
35 v. Johnson, 75 Nebr. 50, 105 NW 
Gy 
N. J.—Hauser v. Capital City Brew- 
ing Gor, (ChiyroisA 122° f 
N, Y.—Carr v. Morris, 191 App. Div. 
671, 181 NYS 813; Moser v. Walker, 
23 App. Div. 91, 48 NYS 341; Feldman 


v. Rockford Co., 70 Misc. 66, 126 
NYS 646. 
Pa.—Sacchetti v. Sandt, 64 Pa. 


Super. 311; King v. Griffith, 1 Pa. Co. 
608. 

S. C.—Reynolds v. Price, 88 S. C. 
525, ack S51, 

Wash.—Furness v. Stiles, 18 Wash. 
Soo, OW ae Ar On 

[a] Presumption.—W here the 
agreement extending the time of pay- 
ment of a mortgage is under seal, a 
consideration is to be presumed un- 
less the contrary is shown. Smith v. 
Wagner, 106 Misc. 170, 174 NYS 205. 

{b] Validity of consideration.— 
An agreement to extend the time of 
peyment of a mortgage in considera- 
tion of the payment of interest and 
a sum in addition thereto by an owner 
of the property who is not personally 
bound to pay the interest is valid. 
Krebs v. Carpenter, 124 App. Div. 755, 
109 NYS 482. 

[ec] Usurious consideration.—A 
bonus which is in excess of the legal 
rate of interest, paid for the exten- 
sion of a mortgage, is uSurious, and 
should be applied toward satisfaction 
of the mortgage on final settlement. 
Burhans v. Burhans, 1 NYS. 37. 

[d] Payment of second mortgage 
by one who, so far as the record dis- 
closes, is a stranger to the trans- 
action is no consideration for the first 
mortgagee’s agreement to extend the 
time under the first mortgage, such 
payment being of no benefit to the 


latter. Colvin v. Weigold, (Ariz.). 
234 P 555. 
{e] Improvements on mortgaged 


mortgagor to pay the taxes.”§ 
extend a mortgage, providing that the principal shall 
not be demanded during the extended term if the 
interest is paid quarterly, does not supersede a pro- 
vision in the mortgage that, on a default in pay- 
ment of interest, the principal debt shall become 
due and payable.?® 

[§ 953] (4) As Discharging Mortgage Given by 
Surety. Where a mortgage is given to secure the 
debt of another, 
the liability of a surety, any change in the form of 
the debt or the terms of payment, not assented to by 
the mortgagor, will discharge the mortgage,®° unless 
the mortgage itself contains provisions authorizing 
such arrangements to be made.*! 
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An agreement to 


for which the mortgagor assumes 


premises under agreement with the 
mortgagee were a sufficient consider- 
ation for the extension of time of 
rayment of an installment, interest, 
and taxes. Roe v. Fleming, 32 Okl. 
259 leg” P2496, : 

[f] Recovery back of considera- 
tion.— Money paid for an extension of 
time which is not given may be re- 
covered back. Mehlhop v. Central 
Unions LLrustmCo.. i2oou Ne em Ome 
NE 751. 

[g] Consideration held sufficient.— 
(1) Hall v. Parsons, 105 Minn. 96, 117 
NW 240. (2) The reduction by the 
mortgagor of the amount due on a 
first mortgage is a _ sufficient. con- 
Sideration to support an agreement 
by the second mortgagee extending 
the time for payment of his mort- 
gage. Bradley v. Glenmary Co., .64 
N.S: Eq: 77, 53 7A 49, 

[h] Consideration held usurious. 
—Ganz v. Lancaster, 169 N. Y. 357, 
62 NE 413, 58 LRA 151. 

25. Wolkowsky v. Kirchick, 81 
Fla. 415, 88 S 261; Clevinger v. Ross, 
109 Ill. 349; Webber v. Curtiss, 104 
Ill, 309; Eby v.-Ryan, 22 Nebr. 470, 
35 NW 225; Macauley v. Hayden, 48 
Misc. 21, 96 NYS 64. But see Ayers 
v. Hamilton, 131 Ind. 98, 30 NE 895 
(an agreement, after the maturity of 
a note, to extend the time of payment 
is no bar to a foreclosure, before the 
expiration of the period of extension, 
of the mortgage securing the note, 
the only remedy for violation of the 
agreement being an action for dam- 
ages). 

26. Mutual L. Ins. Co. v. Roths- 
child, 160 NYS 164; Standard Trusts 
Co. v. Hurst, 24 Man. 185, 16 DomLR 
473, 27 WestLR 775, 6 WestWkly 493. 

[a] Evidence held insnfficient to 
sustain a finding that an overdue 
mortgage was extended for a definite 
period in return for an increased in- 
terest rate. Excelsior Sav. Bank v. 
Cohen, 176 App. Div. 740, 163 NYS 
1017 [aff 228 N. Y. 570 mem, 127 NE 
912 mem]. 

27. Brockway v. McClun, 243 Ill. 
196, 90 NE 374. 

28. Brockway v. McClun, supra. 


29. Stead v. Randall, 236 Pa. 64, 
84 A 662. 
30. Mich.—Scribner v. Malinowski 


148 Mich. 446, 111 NW 1032; Metz v. 
Todd, 86 Mich. 473. 
Whitney, 30 


Minn.—Campion  v. 
Minn. 177, 14 NW 806, 

Mo.—Hardwicke vy. Barnes, 179 Mo. 
A. 386, 391, 166 SW 826 [quot tee 

N. Y.—Smith v. Townsend, 25 N. 
479. 

Oh.—People’s Ins. Co. v. McDonnell, 
41 Oh. St. 650; Eisenberg v. Albert, 40 
Oh. St. 631; Jones v. Turner, 6 ‘Oh. 
Dec. (Reprint) 1059, 10 AmLRee 31. 

Pa.—Ayres v. Wattson, 57 Pa. 360. 

Wis.—Jaffray v. Crane, 50 Wis. 349, 
7 NW 300. 

31. Benneson v. Savage, 130 IIl.. 
352, 22 NE 838; Hardwicke v. Barnes, 
179 Mo. A. 386, 391, 166 SW 826 [quot 
Cyc]. See Moody v. Stubbs, 94 Kan. 
250, 146 P 346, AnnCasi917C 362 
(where a husband, without the wife’s 
knowledge, delivered a security deed 
executed by them to her property, it 


810 [41 C.J.] 
[§ 954] 10. Taking Judgment for Debt. Suit and 

the recovery of a judgment for the amount of the 

debt do not change the security of the mortgage.*” 

[§ 955] 11. Resort to, or Release of, Other Se- 
curity or Remedy. When a mortgagee has an addi- 
tional or collateral security for his debt, or other 
means of securing its payment, and avails himself 
thereof, the mortgage is discharged or reduced to 
the extent to which the mortgagee’s proceedings 
have resulted in satisfaction of his claim.?* And 
this is the rule also where he voluntarily releases 
his other security or remedy, or loses it by laches 
or neglect,?4 under such circumstances that the sub- 
sequent enforcement of the mortgage for its full 
amount would work injustice to the mortgagor or a 
fraud on the rights of third parties having in- 
terests,?> but not where the additional security is 
lost by the act of the law or otherwise without his 
fault.°6 A mortgagee does not, however, abandon 
his lien by attempting to collect his claim from an- 
other source or out of different property from that 
on which his lien exists.3* 

Chattel mortgage securing same debt. Where the 
mortgagee of realty also holds a chattel mortgage 
to secure the same debt, which he forecloses, the 
real estate mortgage is discharged to the extent of 
the amount realized from the chattels.2** Where a 
chattel mortgagee, holding a realty mortgage by as- 
signment to which the chattel mortgage was col- 
lateral, seized property of the mortgagor under the 
chattel mortgage, which depreciated in its hands, 
the value of the property in the assignee’s suit to 
foreclose the realty mortgage has been treated as 
payment thereon.*? 

Claim against deceased mortgagor’s estate. Where 
the mortgagee files his claim under the mortgage as 
a claim against the estate of his deceased mortgagor, 
in the probate court, has it allowed, and receives 
payment, the mortgage is discharged.*° But this 
result does not follow from the mere filing of the 
claim,*! or even from its allowance by the probate 
court, until fully paid.4? Payment of part of the 
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mortgage indebtedness does not prejudice the mort- 
gage security for the unpaid balance.* 

Sale on execution. A sale of the mortgaged prem- 
ises upon execution on a judgment obtained upon 
the mortgage debt extinguishes the mortgage, al- 
though the entire debt is not thereby satisfied and 
discharged.** 

Enforcement of senior mortgage. Where the 
holder of several mortgages upon the same premises 
forecloses the senior mortgage in a proceeding in 
which he makes no mention of the junior mortgages 
held by him and buys in the property at the sale 
under the decree for the amount of the judgment, 
interest and costs, after which he accepts the re- 
demption money paid by a purchaser of the prem- 
ises from the mortgagee, the redemptioner is entitled 
to a release of the junior mortgages.*® 

[§ 956] 12. Rescission of Sale as Discharge of Pur- 
chase-Money Mortgage. A mortgage given to secure 
the purchase money of land bought from the mort- 
gagee is discharged by a rescission or annulment of — 
the contract of sale.*® 

[§ 957] 13. Conveyance by Mortgagee to Third 
Person. The mortgage is discharged by a convey- 
ance of the premises to a third person, made by 
the mortgagee *7 with the consent of the mortgagor,*® 
and even without the agreement or participation of 
the mortgagor, where the mortgage was in the form 
of an absolute deed, and the purchaser is without 
any knowledge of the right of redemption.*9 A con- 
veyance by the mortgagee with warranties extin- 
guishes the mortgage as between the mortgagee and 
his grantée.6° If the mortgagee parts with the es- 
tate otherwise than under a power of sale or the 
like so that it cannot be restored to the mortgagor 
or be held in security for him or for his benefit, the 
mortgagor 1s discharged from personal liability.51 A 
mere conveyance by the mortgagee of the interest 
acquired by him on purchase at foreclosure under a 
junior mortgage will not release his senior mort- 
gage.°? 

[§ 958] 14. Appointment of Debtor as Executor; 


was held that extensions of time of 
payment, under a prior arrangement 
between the husband and grantee, 
without the wife’s knowledge, did not 
release her property). 

So. 'Darst~- vy. Bates) 95. Ill: 493; 
Flower v. Elwood, 66 Ill. 438; Priest 
v. Wheelock, 58 Ill, 114; Freeburg v. 
Eksell, 123 Iowa 464, 99 NW 118; Jor- 
dan v. Smith, 30 Iowa 500; Hanna v. 
Kasson, 26 Wash. 568, 67 P 271. 

{a] Abandonment of mortgage 
security.—The presumption arising 
from the prosecution to judgment of 
a suit for the recovery of a debt, 
without asserting any claims under 
a mortgage given to secure such debt, 
that the creditor has abandoned the 
mortgage, does not apply in a case 
where, at the time of the suit, the 
creditor held ownership of the mort- 
gaged property. Dawson v. Thorpe, 
39 La. Ann. 366, 1 S 686. 

33. Chandler v. Phillips, 7 Kyl 
374, 13 Ky. Op. 770; Hanna v. Reeves, 
22 Wash. 6, 60 P 62. 

34 Schmelz Bros. Bankers v. 
Quinn, 134 Va. 78, 113 SE 845. 

fe PALE Cook’ Co.7 Van Bell, wes 
Mich. 283, 72 NW 174; Grow v. Gar- 
lock, 97 N. Y. 81; Soule v. Union 
Bank, 45 Barb, (N. Y.) 111; Gates v. 
Adams, 24 Vt. 70. 

36. Thurmond v. Woods, 27 Gratt. 
(68 Va.) 727. 

37. Peay v. Southern Surety Co., 
141 Ark. 265, 216 SW 1722; North- 
western F., etc., Ins, Co. v. Pollard, 
(Mont.) 238 P 594. 


[a] Illustration.—Where a _ con- 


tractor executed a mortgage to pro- 
tect a surety on his bond, it was held 
that the fact that the surety filed an 
intervention asserting rights in a 
judgment recovered by the contractor 
against the municipality, for which 
he was performing the work, was not 
an abandonment by the surety of its 
mortgage lien. Peay vy. Southern 
Surety Co., 141 Ark. 265, 216 SW 722. 

Effect upon right. to foreclose see 
infra § 1065. 

38. Androscoggin Sav. Bank v. Mc- 
Kenney, 78 Me, 442, 6 A 877; Wendell 
v. Highstone, 52 Mich. 552, 18 NW 
354; Spencer v. Forcht, 16 S. D. 287, 
92 NW 392. 

39. Dry Milk Co. v. Dairy Products 
Co., 171 App. Div. 296, 156 NYS 869. 


ene Findlay v. Hosmer, 2 Conn. 
DAUR 
41. National L. Ins. Co. v. Fitz- 


gerald, 61 Nebr. 692, 85 NW 948. 

42. Walker v. Baxter, 26 Vt. 710. 

43.. In re Reynolds, 94 Vt. 149, 109 
A 60. 

44. Ereeby v. Tupper, 15 Oh. 467; 
Boone v. Risk, 15 Oh. 84, 45 AmD 
562. 

45. Wells v. Ordway, 108 Iowa 86, 
78 NW 806, 75 AmSR 209. 

46. Wanzer v. Cary, 76 N. Y. 526; 
Eveland v. Wheeler, 37 N. Y. 244; 
Williams v. Washington, 40 S. C. 457, 
19 SE 1. But see Lawrence v. Law- 
rence, 42 N. H. 109 (the surrender 
by a grantee, who has mortgaged 
back the premises as security, of his 
original warranty deed, which had 
not been recorded, and his acceptance 


of a quitclaim deed in lieu thereof, 
will not discharge the mortgage). 

47. Latton v. McCarty, 142 Wis. 
190, 125 NW 430. 

[a] Mortgage by mortgagee.— 
Where the grantee in a deed, which is 
in fact a mortgage, mortgages part 
of the land conveyed, and such mort- 
gage is foreclosed in a suit in which 
both grantor and grantee are made 
parties, the grantor should have 
credit on the debt secured by the 
deed, in an accounting with the gran- 
tee, for the amount realized upon 
such foreclosure. Turman v. For- 
rester, 55 Ark. 336, 18 SW 167. 

48. Craig v. Feland, 4 T. B. Mon. 
(Ky.) 228; Grover v. Thatcher, 4 
Gray (Mass.) 526; Wyman v. Hooper, 
2 Gray (Mass.) 141. 

[a] A conveyance by a mortgagee 
to a third person of a specific part of 
the land mortgaged does not dis- 
charge that part from the mortgage, 
as against the mortgagor. Grover 
v. Thatcher, 4 Gray (Mass.) 526; 
yen v. Hooper, 2 Gray (Mass.) 


49. Mooney v. Byrne, 1 App. Div. ~ 
316, 37 NYS 388. See Turman v. 
Forrester, 55 Ark. 336, 18 SW 167 


(recognizing rule). 

50. Stoddard v. Rotton, 18 N. Y. 
Super. 378. 

51. Palmer v. Hendrie, 28 Beav. 
341, 54 Reprint 397; Munsen v. Hauss, 
22 Grant Ch, (Ont.) 279; Burnham v. 
Galt, 16 Grant Ch. (Ont.) 417. 

52. Clements v. Griswold, 46 Hun 
(GPs bey esare 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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Testamentary Disposition to Mortgagor. Although 
a mortgage is not extinguished by the mere fact of 
the appointment of the debtor as the executor of 
the creditor’s will,°* it is extinguished if he in- 
cludes the mortgage in his inventory, charges himself 
with it, and makes his settlement on that basis.°4 A 
testamentary disposition by which the debt for which 
the mortgage is given is satisfied operates as a dis- 
charge of the mortgage.*® 

[§ 959] 15. Discharge of Indemnity Mortgages. 
The performance of the stipulated conditions will 
fully discharge and extinguish an indemnity mort- 
gage.°° A mortgage given to indemnify the mort- 
gagee against his liability as surety or against a 
debt or obligation for which he is secondarily liable, 
while it ordinarily continues so long as the liability 
continues,” is discharged by operation of law as 
soon as the debt or obligation is paid or as soon 
as it becomes legally certain that it cannot be en- 
forced against the mortgagee.®** An indorser or 
surety, taking a mortgage for his own indemnifica- 
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tion, generally has a right to release or discharge it.>® 
But where the mortgage is conditioned, not only 
to indemnify such person, but also as security for 
the debt, the owner of the debt also has an interest? 
in it, and it cannot be released by the indemnitee 
without the concurrence of the ecreditor.®° 

[§ 960] 16. Discharge of Mortgage as Collateral 
Security. Where a mortgage is executed as col- 
Jateral security for the debt of a third person, the 
property stands in the position of a surety of the 
debtor and any change in the contract of suretyship 
which would discharge a surety will release and 
discharge the property held as collateral.°t So a 
mortgage as collateral security is discharged by a 
discharge of the principal obligation.®? 

[§ 961] B. Right to Evidence of Discharge or 
Surrender of Instrument.®* Upon full payment or. 
other performance of the conditions of a mortgage, 
the mortgagor is entitled to receive from the mort- 
gagee a release or discharge of the mortgage, or a 
surrender of the securities for cancellation,®* and 


53. Crow v. Conant, 90 Mich. 247, 
51 NW 450, 30 AmSR 427; Miller v. 
Donaldson, 17 Oh. 264. But see Finch 
v. Houghton, 19 Wis. 149 (the ap- 
pointment’ of the mortgagor as 
executor of the mortgagee may or 
may not extinguish the debt depend- 
ing on the intent of the testator). 

Ipswich Mfg. Co. v. Story, 5 
Metc. (Mass.) 310. 

55. Was vy. Ostrander, 52 N. Y. 
Super, 512. 

{a] Memorandum ed by de- 
ceased mortgagee.—In defense to a 
foreclosure suit, the mortgagor pro- 
duced a memorandum signed by the 
mortgagee and alleged to have been 
handed to him by the mortgagee, 
since deceased, which stated that the 
mortgage, describing it, “is not pay- 
able to my heirs, executors, or ad- 
ministrator after my death.” There 
were some suspicious circumstances 
connected with this memorandum, but 
it was held that, even in the absence 
ef such circumstances, it would not 
operate as a release of the mortgage 
either at law or in equity. Wood- 
worth v. Woodworth, Russ. Eq. Cas. 
(CN. S.) 337. y 

[b] Legatee of interest payments. 
—The legatee of the interest accrued 
and to become due on a mortgage 
during the legatee’s lifetime may 
foreclose the mortgage notwithstand- 
ing the mortgagor is the legatee of 


the principal of the mortgage. Han- 
eock v. Hancock, 22 N. Y. 568. 
56. McConnell vy. Dickson, 43 Ill. 


99; Sergeant v. Ruble, 33 Minn. 354, 
23 NW 535; Gibbs v. Haughowout, 
. 384, 105 SW 1067. 

[a] Where the mortgagee is to he 
indemnified against a prior mortgage, 
the condition is fulfilled when such 
prior mortgage is foreclosed and the 
property bought in by _ its holder. 
Sergeant v. Ruble, 33 Minn. 354, 23 
NW 535. 

57. Gribben v. Clement, 141 Iowa 
144, 119 NW 596, 133 AmSR 157. 

58. Cal.—Murphy Vv. Hellman 
Commercial Trust, etc., Bank, 43 Cal. 
A. 579, 185 P 485. 

Del.—Malsberger  v. 24 
Del. 254, 75 A 698. 

Ill.— Bonham: y. Galloway, 13 I1l. 


Parsons, 


68. 
Iowa.—Lingenfelter v. Bowman, 
156 Iowa 649, 137 NW 946. 
Ky.—Perry v. Cafer, 6 Ky. Op. 


368. 
Mass.—Taft v. Stoddard, 142 Mass. 


545, 8 NE 586; Hayden v. Smith, 12 
Mete. 511. 

Minn.—Archambau  v. 21 
Minn. 520. 

Oh.—Hopple v. Hipple, 33 Oh. St. 
116. 

Tenn.—Nichols v. Cabe, 3 Head 92. 


Vt.—Newell v. Hurlburt, 2 Vt. 
351, : 


Green, 


Sask.—Isman v. Sinnott, 12 Sask. 
L. 115, 49 DomLR 238, [1919] 3 West 
Wkly 719. 

But see Burnett v. Sledge, 129 N. 
C. 114, 39 SE 775 (where a surety on 
unsecured notes was himself secured 
by a mortgage, and he paid the notes, 
the fact that the debt discharged 
and the mortgage were not assigned 
to a trustee for the benefit of the 
surety as required as to existing se- 
curity for the debt paid did not 
render him a simple contract creditor 
and release the mortgage). 

{a] Mortgage discharged by re- 
newal of note.—Bonham y. Galloway, 
13 Ill. 68. 

{[b] Wew note with other sureties. 
—Where the mortgage is given to 
indemnify the mortgagee against 
liability on a note which he has 
Signed as surety, it is discharged 
when the note is taken up and a new 
note given with other sureties. 
Abbott v. Upton, 19 Pick. (Mass.) 


434. 

[c] Debt barred by statute.—The 
mortgage is legally extinguished 
when the debt indemnified against 
becomes barred by the statute of 
limitations, although never actually 


Archambau v. Green, 21 Minn. 


{d] Where the mortgagee’s lia- 
bility is that of bail for the mort- 
gagor in a criminal case, he is saved 
harmless by the due appearance of 
the mortgagor, and the mortgage is 
accordingly discharged. “Nichols v. 
Cabe, 3 Head (Tenn.) 92: 

59. Tilford v. James, 7 B. Mon. 
(Ky.) 336. 

60. Mitchell v. Fisher, 94 Ind. 108; 
McCracken v. German F. Ins. Co., 43 
Md. 471; Boyd v. Parker, 43 Md. 182. 
See Mosher v, Rogers, 117 Ill. 446, 
5 NE 583 (where certain parties 
guaranteed an undertaking, and fur- 
ther gave their notes therefor, and 
receiveag a mortgage back as counter 
security therefor, and a certain per- 
son was named as joint mortgagee, 
who joined in the guaranty, but did 
not join in the note, it is held that 
such party has an interest in the 
security as indemnity against a lia- 
bility to be called on for contribution 
under his guaranty). 

61. Finnegan vy. Janeway, 85 Minn. 
NW 4. 

Ledyard v. Chapin, 6 Ind. 320; 
Wilbur v, Jones, 80 N. J. Eq. 520, 86 
A 769. 

{a] Security for loan.—Where a 
mortgage is made for the purpose of 
being deposited as collateral security 
for a loan, the payment of the whole 
sum so secured leaves the mortgage 
functus officio and no longer avail- 
able in the hands of anyone. Led- 
yard v. Chapin, 6 Ind. 320. 

[b] Payment of chattel mortgage. 


—Where a real estate mortgage is 
given as collateral security for the 
payment of the mortgagor’s chattel 
mortgage, the subsequent payment 
of such chattel mortgage operates as 
a payment of the realty mortgage. 
Wilbur v. Jones, 80 N. J. Eq. 520, 86 
A 769. 

{c] Application of dividends from 
insolvent estate.—Plaintiff loaned 
eleven thousand dollars on condition 
that the father of the borrower should 
execute a mortgage of eight thou- 
sand dollars as collateral. In an 
action to foreclose, defendant alleged 
that the mortgage was given not to 
secure the whole debt, but only eight 
thousand dollars of the debt. It was 
held that, if the jury found that the 
mortgage was only to embrace eight 
thousand dollars, plaintiff must 
credit on the eight thousand dollars 
covered by the mortgage the ratable 
portion of a dividend received on the 
whole claim from the borrower’s in- 
solvent estate, but, if they found 
that the mortgage was collateral se- 
curity for the entire debt, the credi- 
tor can credit the dividend generally 
on the debt, and recover the full 
amount of the mortgage. Bergdoll 
v. Sopp, 227 Pa. 363, 76 A 64. 

63. Proceedings to compel release 
or satisfaction see infra § 971. 

64 U. S.—Bell v. Kruegel, 74 Fed. 
581, 20 CCA 542. 

Ala.—Sewell v. 162 Ala. 
496, 50 S 127. 

Colo.—Walker v. Tiffin Gold, ete., 
Min. Co., 2 Colo. 89. 

Ill.—Novak v. Kruse, 288 Ill. 363, 
123 NE 519; Whitesides v. Cook, 20 
TU .«A DAs 

Iowa.—Steckel v. Selix, 198 Iowa 
339, 197 NW 918. 

Maeve Picea see v. Deranco, 10 La. Ann. 

Yas aa Laser v. Merritt, 53 Me. 


Buyck, 


Mass.—Fuller v, Fuller, 234 Mass. 
187, 125 NE 499. 

Mich.—McCarn vy. Wilcox, 106 Mich. 
64, 63 NW 978; Bush v. Freer, 91 
Mich. 315, 51 NW 1002; Flynn vy. 
Flynn, 68 Mich. 20, 35 NW 817. 


Minn.—Lankton vy. Stewart, 27 
Minn. 346, 7 NW 360, 
Mo.—McClung v. Missouri Trust 


Co., 137 Mo. 106, 38 SW 578. 

N. Y.—Schenectady Sav. Bank v. 
Ashton, 205 App. Div. 781, 200 NYS 
245 [rev 120 Mise. 268, 198 NYS 
peels Headley v. Goundry, 41 Barb. 
rari 

Porto Rico.—Longpre v. Wolff, 23 
Porto Rico 13; Hermanos y. Lopez, 
15 Porto Rico 86. 

S. C.—Hamilton v. Hamer, 99 §. 
C. 31, 82 SE 997; Welborn v. Dixon, 
70S. C. 108, 49 SW 232. 

Wash.—Whipple v. Lee, 58 Wash. 
253, 259, 108 P 601 [cit Cyc]. 
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this right he may enforce by a bill in equity.*® How- 
ever, a mortgagor who is the owner of the equity of 
redemption is not entitled to demand in addition to 
‘a release operating as a reconveyance and return of 
the notes and mortgages a conveyance from the 
mortgagee.°° The rule entitling one to the release 
or discharge of the security applies to a grantor 
under a trust deed.** The trustee is bound to exe- 
cute a release upon the authorization or consent of 
the beneficiary.°* The grantor of a deed evidencing 
a conveyance to secure a debt is not entitled to its 
surrender when the debt is paid in the absence of 
an agreement to that effect.°9 Where a conveyance 
absolute upon its face is intended as a mortgage, 
the grantor upon payment of the debt is entitled to 
a quitclaim conveyance from the grantee.’° After 
payment the mortgagor is entitled to any collateral 
security given to the mortgagee,! and if the mort- 
gagee has made it impossible to return it he is liable 
for the value thereof.’? 

[§ 962] C. Entry of Satisfaction; Satisfaction of 
Record **—1. Right to Entry. In the case of re- 
corded mortgages,’* the statutes ordinarily provide 
for an entry of satisfaction on the margin of the 
record,’® or for the recording of a satisfaction 
piece ‘6 upon payment of the mortgage debt, or other 
satisfaction of its conditions. A trust deed may 
be canceled under a statute relating to mortgages, 
deeds of trust, or other instruments, although the 
clause expressly giving the power to cancel omits 
mention of deeds of trust.77 Although there is no 
statutory provision that the assignee of an obliga- 
tion secured by mortgage may enter satisfaction 
upon the record of the mortgage when the record 
itself does not show that he has acquired an interest 
in the mortgage, the mortgagor is entitled to insist 
upon an entry of satisfaction upon a tender of 
payment to the assignee of the note,® and, upon set- 
ting up in foreclosure proceedings the prior tender 
together with a demand for satisfaction of the mort- 
gage of record and bringing the principal and in- 
terest due into court, is entitled to costs as against 
plaintiff assignee.’® , 

Election as to mode. Where the statute provides 
that, upon satisfaction, the mortgagee shall acknowl- 
edge it either by indorsement on the margin of the 
record or by delivering a sufficient deed of release 


Wis.—-Mallory v. Mariner, 15 Wis. 79. 


172. 80. Dodson vy. 
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to the mortgagor, the mortgagee has an election as 
to which method he will adopt,®° and if he accepts 
the necessary costs tendered for either course, it is 
his duty to pursue it.*? 

Sufficiency of payment or satisfaction. A statute 
which provides for satisfaction of record when the 
mortgage is paid embraces whatever by agreement 
of the parties amounts to a settlement and satisfac- 
tion of the mortgage;®? hence, it applies where a 
mortgage upon land is given in place and in satis- 
faction of a mortgage on different property.** So 
where the duty of the mortgagee arises upon receipt 
of full satisfaction, the satisfaction need not be by 
payment of money.’ A statute requiring the re- 
lease of a mortgage of record upon payment has been 
held to apply only where the mortgage debt is paid 
without foreclosure.** A statute requiring the mort- 
gagee to acknowledge satisfaction upon the margin 
of the record or to deliver a sufficient release has 
been held to apply in cases either in which payment 
was received voluntarily or in which acceptance has 
been compelled by judicial proceeding.*® 

[§ 963] 2. Necessity of Entry. In the absence of 
a statutory provision to the contrary, payment of 
the mortgage indebtedness extinguishes the lien re- 
gardless of any formal entry to that effect upon the 
record.6’ So, where a mortgage is paid, and an 
agreement is made to discharge it of record, the in- 
strument of discharge, executed a few days later, 
and after the commencement of a suit to foreclose, 
takes effect from the time of the agreement.** 
Where the mortgagor conveys the premises to the 
mortgagee in satisfaction of the mortgage, the fact 
that the mortgage is not released of record has no 
bearing upon whether the transaction is in fraud of 
creditors.8® Under a statute providing that the reg- 
istration of a certificate of discharge shall operate as 
a reconveyance,®® the discharge takes effect as a re- 
conveyance only upon registration.%* 

[§ 964] 8. Who May Enter Satisfaction. The 
person shown by the record to be entitled to receive 
payment is in general the proper party to enter 
satisfaction of the mortgage upon the record,®? in 
the absence of a countervailing express provision 
of the statute,°? as, for example, the mortgagee 
where no assignment appears ‘of record,®* or the 


87. Friend v. Yahr, 126 Wis. 291, 


49 Mo. A.{104 NW 997, 110 AmSR 924, 1 LRA 


Ont.—Lee v. Canadian Mut. Loan, | 148. NS 891. : 
etc., Co., 5 Ont. L. 471, 2 OntWR 370 81. Dodson v. Clark, supra. 88. Burhans vy. Burhans, 1 NYS 
[app quashed 34 Can. S. C. 224]. 82. Baker v. Ellsworth Cent. Nat, | 37. 

65. See infra § 972. \ Bank, 86 Kan. 293, 120 P 549, 89. Bond v. Marr, 98 Wash. 177, 

66. Barnes v. Upham, 95 Conn. 585, 83. Baker v. Ellsworth Cent. Nat.|1€7 P 132. 

111 A 842. Bank, supra. 90. See. statutory provisions, 

67. Diilard v. Serpeil, 138 Va. 694, 84. Valle v. American Iron Moun- 91. Dilke v. Douglas, 5 Ont. A. 63; 
123 SH 343. tain Co., 27 Mo. 455; Schoenberger’s| Imperial Bank v. Metcalfe, 11 Ont. 

68. Blumenthal v. Huerter, (111.), 3} Hst., 11 Pa. Go. 534. 467; In -re Music Hall Block, 8 Ont. 


NE 425; Pearce v. Bryant Coal Co., 
20 WW cA 51 Aath 12190) 590, 13 Ne 


561] 
Cronkhite v. Chaplin, 282 Fed. 


70. Sherwood v. Wilson, 32 N.Y. 
Super. 684. 

71. Molesky v. Canadian lL. Assur. 
Co., (Sask.) [1924] 1 DomLR 901. 

72. Molesky v. Canadian L. Assur. 
Co., supra. 

73. Record as affecting priority 
see supra § 549. 

74 Record of mortgages see supra 
§§ 419-427. 

75. See statutory provisions. 

76. See statutory provisions. 

77. Richmond Guano Co. v. Wals- 
ton, 187° N; C. 667, 122°SH 663: 

78. Hillman vy. Stumph, Wils. 
(Ind.) 285. 


85. Murray v. Brokaw, 67 Ill. A. 
one Leverich v. Prieur, 8 Rob. (La.) 
oie 

[a] Where mortgage is discharged 
otherwise than by payment.—The re- 
corder is not bound to erase mort- 
gages extinguished by a probate sale, 
or by the want of a new inscription, 
when informed of the circumstances 
relied on as discharging them; he 
may do so, but at his peril, Leverich 
v. Prieur, 8 Rob. (La.) 97. See Gues- 
nard v. Soulie, 8 La. Ann. 58; Macarty 
v. Landreaux, 8 Rob. (La.) 130 (both 
holding that a mortgage, duly re- 
corded, can be erased only by a decree 
of erasure or the mortgagee’s con- 
sent; it is his property, which no act 
of the recorder can destroy). 
foie Verges v. Giboney, 


225; In re Moore, 8 Ont. Pr. 471; 
Trust, etc. (Co.0.vi Gallaghér,8. Ont 
Pro 975*Carnick ww 4iSmith, $beU., Ce@s 
B. 348; Magrath v. Todd, 26 U. C. Q. 
B. 87; Lee v. Morrow, 25 U. C. Q. B. 
604; Crookshank y. Humberstone, 6 
U. COB OFS we. 

[a] Loss of certificate-—Where 
such a certificate was lost before 
registration, it was held that the dis- 
claimer of the mortgagees, who were 
trustees, and the consent of their 
solicitors, were not sufficient to en- 
able the court to declare the mort- 
gagor-entitled to the legal estate in 


fee. In re Moore, 8 Ont. Pr. 471. 
92. See cases infra notes 94-97. 
93.. See statutory provisions. 


94. Federal Land Bank y. Brans- 


47 Mo.|comb, 212 Ala. 567, 105 S 585; New- 


man v. Fidelity Sav., etc., Assoc., 14 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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last assignee of record,®® or the attorney in, fact of 
the person entitled to enter satisfaction,®* or a duly 
accredited agent, although his authority does not 
take the form of a power of attorney.®’ Such an en- 
try, when made by a mere stranger without author- 
ity, is void and of no effect.°* A statute providing 
that the mortgagee may enter satisfaction of mort- 
gages will be construed to intend that the mort- 
gagee must be still the owner of the mortgage, and 
not to permit him by an entry of satisfaction upon 
the record to destroy the validity of the mortgage 
in the possession of a bona fide holder for value.®? 
One of several joint mortgagees may enter satisfac- 
tion of record. 

Trust deed. In the case of a trust deed the satis- 
faction will be entered by the trustee.? 

Where the mortgagor as executor of the mortgagee 
executes and acknowledges a false certificate that 
the mortgage is paid and discharged without the 
assent of the beneficiaries, such act is fraudulent as 
to such beneficiaries and inoperative to discharge 
the mortgage.® 

Competency. A statute providing for the indorse- 
ment of payment and satisfaction upon the mort- 
gage and note by the payee, mortgagee, trustee, or 
assignee of the same contemplates that the payee 
or mortgagee shall be sui juris.* 

[§ 965] 4. Production of Note and Mortgage. 
Without express provision in the statute providing 
for a satisfaction of record upon acknowledgment 
of satisfaction by the mortgagee, the mortgagee is 
not required to produce either the note or the mort- 
gage.° However, such production may be required 
by statute. Such a statute does not act retrospec- 
tively." By statute it is sometimes provided that 
no mortgage shall be discharged of record except 
upon presentation of the original mortgage and a 
satisfaction piece or of an order of court finding that 
the mortgage has been Jost, mutilated, or destroyed, 
and dispensing with the production of the mortgage 
and directing its cancellation of record.’ Such a 
statute controls as to the procedure in the case of 
a lost, mutilated, or destroyed mortgage rather than 
other provisions providing a remedy in the case of 


the refusal of the mortgagee to execute, acknowl- 
Ariz. ,354, .128 -P-.53;. Linn’ County [a] 
Bank v. Grisham, 105 Kan. 460, 185 
P 54; Bean v. Brown, 202 Ky. 215, 
259 SW 47. 

[a] By life tenant and guardian 


v. Hopkins, 144 
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The power of attorney need 
not be under seal nor recorded unless 
it is so required by statute. 
Cal: 19, 
Valle v. American Iron Mountain Co., 
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edge, and deliver a satisfaction piece and mortgage 
upon tender of payment.? A statute permitting the 
satisfaction of a mortgage or deed of trust, with- 
out the production of the note secured, where the 
beneficiary and the maker of the note or his legal 
representatives make an affidavit that the note has 
been paid and delivered and cannot be produced 
because it is lost or destroyed, does not authorize 
anyone to enter satisfaction who was not previ- 
ously authorized to do so.1° A marginal release by 
the holder of a fraudulent duplicate of the note se- 
cured by the deed of trust is void where the holder 
has no authority to make such release from the 
owner of the note in reality secured.1! Where the 
mortgage note is not accounted for, although it ap- 
pears that it could not have been assigned, and if 
in existence it must have been in the hands of the 
trustee at the time he executed the release, the re- 
lease is not ineffectual for the reason that it does 
not affirmatively appear that, when it was executed, 
the note was given up to be eanceled.'? 

[§ 966] 5. Satisfaction Piece or Certificate of Dis- 
charge. The mortgagee cannot be required to fur- 
nish a satisfaction piece without payment of the 
costs,'® but in the absence of a provision in the 
statute or in the mortgage the mortgagor may him- 
self prepare the satisfaction piece, and, upon tender- 
ing it with payment of the mortgage debt and the 
statutory fee for an acknowledgment, may require 
the mortgagee to sign and acknowledge the same.** 
A satisfaction’piece does not come within the mean- 
ing of a statute providing that a recording officer 
shall not accept for record any conveyance of real 
estate unless the residence of the purchaser shall be 
stated.1° Where no statute requires it, a satisfae- 
tion of a mortgage need not be attested by two wit- 
nesses.1® A statute providing for discharge upon 
the record by the officer in custody of the record 
upon presentation of a certificate signed by the mort- 
gagee or his personal representative does not re- 
quire the satisfaction certificate to be executed or 
acknowledged by all of the mortgagees or other per- 
sonal representatives, provided the certificate signed 
and acknowledged by one of the mortgagees dis- 
charges the mortgagor from all claim from each and 

5. Kinston First Nat. Bank v. 
Sauls, 1838 N. C. 165, 110 SE 865. 
Adams 6 See statutory provisions. 


32a t4g 7. Lyman v. Kansas City, etc., R. 
Co., 101 Fed. 686 [app dism 103 Fed. 


of minor remainderman.—Where a 
sum w.is paid to a father by order 
of the court to be invested by him 
in land for his benefit for life, 
with the remainder to his daughter, 
and he took a mortgage on land, the 
mortgage was effectively released, 
where released of record by the 
father, and also by the guardian of 
his infant daughter, the remainder- 


man. Bean v. Brown, 202 Ky. 215, 
259 SW 47. 
{b] FPresumption of authority.— 


“A mortgagee is presumed to be the 
legal owner and holder of a mort- 
gage, and the evidence of the debt 
secured thereby, and, in the absence 
ef actual or constructive notice to 
the contrary, the mortgagee holding 
a recorded deed from the mortgagor 
must be presumed to act with au- 
thority in entering a release of such 
mortgage upon the record.’ Newman 
v. Fidelity Sav., etc., Assoc., 14 Ariz. 
354, 359, 128 P 53: 

95. Linn County Bank v. Gris- 
ham, 105 Kan. 460, 185 P 54; Sum- 
mers v. Kilgus, 14 Bush (Ky.) 449. 

96, Adams v. Hopkins, 144 Cal. 19, 
77 P 712; Hutchings v. Clark, 64.Cal. 
228, 30 P 805; Valle v. American Iron 
Mountain Co., 27° Mo. 455. 


but- 


27 Mo. 455. 

{b] Power of attorney held insuffi- 
cient to authorize cancellation of 
mortgage. Santini v. Registrar of 
Caguas, 23 Porto Rico 305. : 

97. Storch v. McCain, 85 Cal. 304, 
24 P 639; Douglass v. Douglass 
Paceline Coy, 940°Mo. 226, "7° SW 


98. Mallett v. Page, 8 Ind. 364; 
De Laureal v. Kemper,.9 Mo. A. 77; 
Matter of Brownell, 15 NYS 475. See 


Equitable Securities Co. v. Tal- 
bert, 49 La. Ann. 1393, 22 S 762 (by 
husband without authority from 
wife). 


$9. Union Nat. Bank v. Cook, 110 
S. C. 99, 96 SE 484. 


1. McFarland’s Est., 17 Pa. Dist. 

936. 
2. Dallas Compress Co. vy. Smith, 
202 Ala; (193), 1925S) 565s Peo. vi 
79 Mise. 650, 140 NYS 


O’ Laughlin, 
4 


88. 

[a] All the trustees must join in 
the certificate of satisfaction. Peo. 
ye Tenens aio. Miscs-°650). 140° S 
488. 

3S. Stimis) v..Stimis;:60.N. J, Eq. 
313, 47 A 20. 

4. Faircloth v. Johnson, 189 N. 
C. 429, 127 SE 346. 


991 mem, 42 CCA 679 mem]. 

8 See statutory provisions. 

[a] Satisfaction piece may be dis- 
pensed with: (1) On motion to dis- 
charge only when mortgagee, his 
representatives, or assigns fail to 
attend, or, if attending, refuse to give 
certificate. In re Mendelsohn, 185 
NYS 803. (2) On motion to discharge 
a mortgage of record, a satisfaction 
piece may be dispensed with, where 
the debt has been paid and the mort- 
gagee is dead and no executor or 
administrator has been appointed. 
Maiter of Foster, 113 Misc. 499, 185 
NYS 804. 

9. Matter of-Black, 150 App. Div. 
532, 185 NYS 504. 

10. Cooper v. Newell, 263 Mo. 190; 
172 SW. 326. 

11. Pouder v. Colvin, 170 Mo. A. 
55, 156 SW 483. 

12. Dickinson v. Worthington, 10 
Fed. 860, 4 Hughes 430. 

13. Wellbrock v. Haas, 117 Misc. 
3304, 190) NYS 1795 Kruldersives mult= 
man, 57 Misc. 209, 107 NYS 727. 

14. Krulder v. Hillman, supra. 

ao Blume v. Lundy, 130 NYS 


16. Charleston v. Ryan, 22 S. C: 
339, 53 AmR 713. 
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every one of the mortgagees and their representa- 
tives.17_ So where two or more have a joint personal 
interest in the debt, either may receive payment and 
discharge the mortgage by execution of a satisfaction 
certificate.t8 Although the statute may intend that 
a registered certificate of discharge of the mortgage 
shall indicate the mortgagors, a certificate which 
identifies the mortgage may be sufficient, although 
it omits the name of one of the mortgagors.!9 So, 
the certificate may be sufficient, although it states 
that the mortgagor has satisfied ‘the mortgage where 
the facts were that the mortgagor before his death 
had paid a part of the mortgage money and his 
widow acting for his estate had paid the rest.?° The 
registrar cannot be required to register a certificate 
of discharge of a mortgage, if that certificate ap- 
plies to any other than the one instrument to be 
discharged ;71 each mortgage to be discharged should 
have a “separate certificate?” even where “the mort- 
gages are between the same parties and concern the 
same lands, and still more when both the parties 
and the lands are different.”® 

[§ 967] 6. Requisites of Entry. The entry of sat- 
isfaction should show the authority of the person 
making it,24 and a material discrepancy between his 
name and that of the mortgagee will vitiate it.?° 
But it is not required to deseribe the land affected, 
and an erroneous description does not affect its va- 
hdity if it sufficiently describes and identifies the 
mortgage.”° — It is necessary in some states, and 
proper in all, that the entry should be witnessed 
by the recording officer.27 In the absence of evidence 
to the contrary and after the lapse of considerable 
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time it will be presumed that an entry of satis- 
faction was made in compliance with the law.?8 

[§ 968] 7. Duties of Officer. he officer whose 
duty it is to enter satisfaction of a mortgage should, 
in any doubtful case, require reasonably satisfactory 
proof of its actual payment or of the authority of 
the person who directs him to make the entry.*? He 
would not for instance be justified in canceling a 
mortgage at the simple request of a stranger, al- 
though the mortgage was exhibited to him with the 
seals torn off.8° But where the case is clear, or 
proper proof of authority is shown to him, it is his 
imperative duty to make the entry as directed,*! and 
in this he may be compelled by mandamus.*” 

[§ 969] 8. Costs.*? In some jurisdictions, by force 
of statute, it is required that, when a mortgage has 
been paid, the mortgagee or his assignee cause satis- 
faction thereof to be entered of record without 
charge.** But notwithstanding such statute the par- 
ties may bind themselves by an agreement that 
the release shall be recorded at the expense of the 
mortgagor.*> Where a mortgage has been lost, the 
mortgagee or his assignee may be required to pay 
the reasonable costs of obtaining an order dispens- 
ing with the production of the original mortgage.*® 

[§ 970] 9. Operation and Effect. Subject to the 
exceptions and qualifications hereinbefore consid- 
ered,*7 an entry of release or satisfaction on the rec- 
ord is generally binding, and beyond contradiction, 
as respects the rights of third persons dealing with 
the property without other notice than the record 
affords ;*® but as between the parties *° or as to sub- 
sequent encumbrancers or purchasers of the prop- 


17. Peo. v. Keyser, 28 N. Y. 226,|is made payable to them “or their|]and a mortgagee that the mortgagor 

84 AmD 338. personal representatives,” the regis-|shall pay for releasing the mortgage 
18. Peo. v. Keyser, supra. ter is bound to record a certificate|/if it is paid before maturity, it is 
19. Rue pene v. Brown, 7 Ont|of payment made by the surviving] the duty of the mortgagee to pay the 

WR 2 executor. Peo. v.. Keyser, 39 Barb.| fee for the mortgage release if that 
20. Cae v. Smith, 35 U. C. Q.|587 [aff 28 N. Y. 226, 84 AmD 338].]amount is paid or tendered to him 

B. 348. ” (2) And he cannot require the pro-|by the mortgagor. Bird vy. Attna 
21. In re Smith, 31 U. C. Q. B. 305.| duction and filing of a certified copy | Bldg., ete. Assoc, 110 Kan. 706 
22. In re Smith, supra. of the will, under which it is claimed | 205 P 624. : 
23. In re Smith, supra. _ |that one executor has authority ee 36. Wellbrock v. Haas, 117 Misc. 
24. O’Neill v. Douthitt, 40 Kan.|acknowledge satisfaction. Peo. v.| 334, 191 NYS 179. 

689, 20 P 493. Miner, 37 Barb. (N. Y.) 466, 23 How 37. Effect upon priority of mort- 
25. Cerney v. Pawlot, 66 Wis. 262,| Pr 223. (3) So where a satisfaction gage lien see supra §§ 547-549. 

28 NW 183. of the mortgage is produced, executed 38. Ala.—Carbon Hill v. Marks, 


26. Bryant v. Richardson, 126 Ind. 


145, 25 NE 807. gagee and duly 


by the administrator of the 


mort- 
the 


204 Ala. 622, 86 S 903. 


acknowledged, Fila. —Fdwards v. Thom, 25 Fla. 222, 


27. Felt v. Covington, 134 Miss. |officer is bound to discharge the mort-|5 S 707. 
466, 99 S 1; Mueller v. Renkes, 31|gage of record, and cannot require Vogel ve, STroya 2320) Tile sie 
Monta00, 00 1k Siz: a certificate from the surrogate that|83 NE 960; Lennartz v. Quilty, 191 
[a] Notice to subsequent pur-| the person executing the satisfaction] Ill. 174, 60 NE 913, 85 AmSR 260; 


chasers or encumbrancers.—Unless|is_ the 


administrator. 


Matter of] Bier v. Weiler, 203 TAG 144; Carey 


cancellation is attested by the clerk 
the record is not constructive notice 
to subsequent mortgagees and pur- 
chasers. Felt v. Covington, 134 Miss. 
466, 99 S 1. 

[b] In North Carolina an entry of 
the word “satisfied” on the margin 
of the record of a mortgage, signed 
by the mortgagee and witnessed by 
the register of deeds, is competent 
evidence of the payment of the debt 


secured. Robinson v. Sampson, 121 
N. C. 99, 28 SH 189. 
Metz v. Wright, 116 Mo. A. 


28, 

631, 92 SW 1125. 

29. Winsmith v. Winsmith, 15 S. 
C. 611 (a written request, not under 
seal, made by a mortgagee to the 
register, to enter satisfaction on the 
record of the mortgage, is full au- 
thority to the register to do so). 

[a] Satisfaction of a school fund 
mortgage cannot be entered before 
foreclosure by the county recorder 
except upon the indorsement by the 


eounty auditor of full payment 
thereof. Stockwell v. State, 101 
NG eKols gals 

{b] Proof of authority of personal 


representative.—(1) Where a mort- 
gage runs to two persons 
tors,’ and the sum thereby secured 


“as execu- | 


Wadsworth, 27 Mise. 264, 57 NYS 911. 
(4) So a satisfaction of a mortgage 
executed by a foreign executor of 
the mortgagee must be accepted by 
a register of deeds in New York, 
when no letters testamentary have 
been issued in that state, such execu- 
tor being a ‘‘personal representative” 
of the mortgagee within the meaning 
of the statute. Peo. v. Fitzgerald, 21 
NYS 911, 29 AbbNCas 471. 

30. Baldwin v. Howell, 45 N. J, Eq. 
SLO ELD eATZ36. 

31. Matter of Leckie, 131 App. Div. 
$16, 116 NYS 32; Keiser v. Landis, 19 
Pa. Dist. 388; Arias v. Registrar of 
Property, 19 Porto Rico 1115. 

32. Peo. v. Miner, 37 Barb. (N. 
Y.) 466, 23 HowPr 223; Keiser v. 
Landis, 19 Pa. Dist. 388; Water, etc., 
Cow wv. Jenkyn, 120) Pas Co. 7102) 

[a] A rule upon the recorder is 
not an appropriate remedy. Keiser 
v; Landis, 19. Pa, Dist. 388. 

33.. Preparation of satisfaction 
piece See supra § 966. 


34. Blount v. Attna Bldg, etce., 
Assoc.,.07 Kan, 77, 154 Ws222) 
35. Blount v. Attna Bldg., ete., 


Assoc., supra. 
[a] Payment by mortgagee.—Un- 
der a contract between mortgagor 


v. Rauguth, 82 Tll. A. 418. 

Ind.—Smith v. Lowry, 113 Ind. 37, 
15 NE 17; Greathouse v. Harrison, 63 
Ind, A. 95, 114 NE 92. 

Mo. —Bristow v. Thackston, 187 Mo. 
332, 86 SW 94, 106 AmSR 472. 

Mont. —Mueller v. Renkes, 31 Mont. 
100, bis Po b2% 

N. C.—Smith vy, Muller, 152 nee 
7, 67 SE 48. 

39. Ill—Vogel v. Troy, 232 Ill. 481, 
83 NE 960; Lennartz v. Quilty, 191 
TUES A 74; 60 NE 913, 85 AmSR 260; 
Stiger v. Bent, 111 Th, 328; Bier v. 
Weiler, 203 Ill. A. 144. 

Ind.—MeConnell v. American Nat. 
Bank, 59 Ind. A. 319, 103 NE 809. 

Mo.—Crecelius v. Home Heights 
Co., 217 SW 508; Sells v. Tootle, 160 
Mo. 593, 61 SW 579; Valle v. Ameri- 
can Iron Mountain Co., 27 Mo. 455; 
Berryman v. Becker, 173 Mo. A. 346, 
158 SW 899. 


N. J.—Trenton Banking! Cove 
Woodruff, 2. N. J. Eq. 117. 
N. Y.—Stebbins v. Howell, 4 Abb. 


Dec. 297, 1 Keyes 240. 

w. Va.—Taylor v. Godfrey, 62 W. 
Va. 677, 59 SE 631 

Wis. —_Tweeddale v. Tweeddale, 116 
Wis. 517, 93 NW 440, 96 AmSR 1003, 
61 LRA 509. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


8 970-973] 


erty with notice,*® it is open to contradiction, or to 
be deprived of its effect by proof of fraud, accident, 


or mistake. 


[§ 971] D. Proceedings To Compel Release or Sat- 


isfaction—l. In General. As has 


mortgagor upon full payment or other performance 
of the conditions of the mortgage is entitled to re- 
ceive from the mortgagee a release or discharge of 
the mortgage,*t which right he may enforce by an 
If any affirmative action 
is instituted for redress of this kind, the proceeding 
should be brought in the jurisdiction where the mort- 


appropriate proceeding.*” 


gaged premises lie.** 


[§ 972] 2. Nature and Form of Remedy. The 
mortgagor upon the refusal of the mortgagee to re- 
lease or satisfy a mortgage which has been fully 
paid or the conditions of which have been other- 
wise performed may obtain relief by a bill in 
equity,‘* where his remedy at law is inadequate,*® or 
by a civil action equivalent thereto,*® or in some 
jurisdictions, by a rule or motion.*’ But equity will 
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on any other terms than the payment or full satis- 
faction of the mortgagee’s claims,** although it may, 


if the circumstances render it equitable, grant the 


been noted, the 


ceeding.>? 


not decree the release or cancellation of a mortgage 


40. U. S.—Connecticut Gen. L. Ins. 
Co. v. Eldredge, 102 U. S. 545, 26 
L. ed. 245. 

Colo.—Barlow v. Hitzler, 40 Colo. 
109, 90 P 90. See Murto v. Lemon, 19 
Colo, A. 314, 75 P 160 (where a trust 
deed authorizes the trustee to release 
on payment of the debt secured, the 
trustee is without power to release 
except on payment, and purchasers 
of the property must be held to have 
knowledge of this limitation through 
the record of the trust deed). 

Ill.—Vogel v. Troy, 232 Ill. 481, 
83 NE 960; Lennartz v. Quilty, 19b 
Til. 174, 60 NE 913, 85 AmSR 260; 
Stiger v. Bent, 111 Ill. 328. 

Mich.—Ferguson v. Glassford, 68 
Mich. 36, 35 NW 820. 

Pa.—Pierie v. Metz, 9 Pa. Dist. 341. 

Ss. D.—Ricker v. Stott, 13 S. D. 
208, 83 NW 47. 

41. See supra § 961. 

42. See infra § 972. ‘ 

43. New Orleans Nat. Banking 
Assoc. v. Adams, 18 F. Cas. No. 
10,184, 3 Woods 21 [aff 109 U.S. 211, 
5° SCt 161527 “i. ed4-910]; Byrne’s 
Pet, 13. Pa Dist. 101: 

44, Cal.—Cross v. Zellerbach, 63 
Cal. 623. 

Colo.—Travelers’ Ins. Co. v. Jones, 
16 Colo. 515, 27 P 807. 

Tll.—Hubbard v. Jasinski, 46 111.160. 

Me.—Pratt v..Skolfield, 45 Me. 386. 


Mass.—Stevens v. Hayden, 129 
Mass. 328. 

Mich.—Eaton vy. Eaton, 68 Mich. 
158, 36 NW 50. 

N. Y.—Gibbins v. Campbell, 148 
WN. Y. 410, 42 NE 1055. 

Pa— Saeger’s App.,. 96 Pa. - 479; 


Walsh vy. Leonard, 8 LuzLegReg 282. 

Ont.—McLennan vy. McLean, 27 
Grant, Ch. 54. 

But see McNair v. Picotte, 33 Mo. 
57 (where a mortgage is paid, al- 
though satisfaction is not entered 
upon the margin of the record, the 
right of the mortgagor is legal only 
and not equitable, and he cannot have 
relief on equitable grounds in a suit 
in regard thereto). 

{a] Equity jurisdiction necessary. 
—Whatever may be the ground on 
whieh application to a court of 
equity for satisfaction of a mortgage 
is based, it must be brought under 
some known head of equity jurisdic- 
Stevens v. Hayden,’ 129 Mass. 


{[b] A mortgagor may waive the 
trespass and sue the mortgagee, 
wrongfully in possession, in equity. 
Reich v. Cochran, 213 N. Y. 416, 107 
NE 1029. Fs 

{c] Presumption of payment.— 
In Massachusetts, by statute, a de- 
cree discharging a mortgage may be 
based on the presumption of payment 
arising from the lapse of twenty 


years since the time set for per- 
formance of its conditions. Short v. 
Caldwell, 165 Mass. 57, 28 NE 1124. 

45. Washington Nat. Bldg., etce., 
Assoc. v. Conley, 31 App. (D. C.) 439. 


46. Bush v. Maklin, 87 Ky. 482, 
9 SW 420, 10 Kyl 473; Beach v. 
Cooke, 28 N. Y. 508, 86 AmD 260; 


Mosher v. Campbell, 30 Hun 230 [aff 
102 N. Y. 695]; Knox v. Johnston, 26 
Wis, 41. - 

47. New Orleans Nat. Banking 
Assoc. v. Adams, 18 F. Cas. No. 10,184, 
3 Woods. 21 [aff 109 U. S. 211, 3 SCt 
AGA, 20 Merrede: SLOge 

48. Cowles v. Marble, 37 Mich. 158; 
Mawhinney v. Shallcross, 10 Pa. Co. 
102; Coates v. Roberts, 2 Phila. (Pa.) 
244; Berry v. Hindman, 61 Tex. Civ. 
A, 291, 129 SW 1181; McMillen v. 
Mason, 71 Wis. 405, 37 NW 253. 

{a] A judgment for plaintiff in 
ejectment will not of itself entitle 
him to a decree in a suit in equity 
against the same defendant, directing 
entry of satisfaction of mortgages 
and judgments owned by defendant 
binding the property. Mawhinney v. 
Shallcross, 10 Pa. Co. 102. 

[b] Lapse of time as ground for 
relief.—A court of equity will not 
decree the satisfaction of a mort- 
gage unless it is proved to have been 
paid; lapse of time is not sufficient 
ground for its interference. Coates 
v. Roberts, 2 Phila. (Pa.) 244. But 
see Kingman y.,Sinclair, 80 Mich. 427, 
45 NW 187, 20 AmSR 522 (a court 
of equity will, without proof of ac- 
tval payment, discharge from record 
a mortgage, barred by the statute of 
limitations, which was given before 
eomplainant’s purchase of the land 
covered by it, by one who then owned 
an equitable interest therein, and of 
which complainant had no actual 
knowledge). 

Lapse of time as evidence of pay- 
ment see Payment [30 Cye 1273]. 

49. Parks v. Allen, 42 Mich. 482, 
4 NW 227. 

Action to redeem see XXIV in 42 

60. Weiseham v. Hocker, 7 Okl. 
250, 54 P 464. ; 

51. Chappell. v.. Clarke, 92: Md. 98, 
48 A 36; Howard Sav. Inst. v. Essex 
Bide, ete,| Assoc; CNii diy Ch.) 46.4 
223; Pennock v. Stewart, 104 Pa, 184; 
Keyer v. Cosmopolitan Sav.,° etc., 
Assoc., 8 Pa. Dist. 708. 

[a] The pendency of a scire facias 
on a mortgage does not deprive: the 
mortgagor, who disputes the amount 
due upon the mortgage, of his statu- 
tory right to pay the amount of the 
mortgage into court, and have the 
mortgage satisfied and his objection 
to the mortgagee’s claim determined. 
Pennock v. Stewart, 104 Pa. 184, 

52, See statutory provisions. 


mortgagor a right to redeem,*® as in the case of an 
absolute deed intended as a mortgage, where this is 
the only proper form of relief.*° 

Payment into court. The same relief may be ob- 
tained, if proceedings to enforce the mortgage are 
pending, by paying the money into court, or other- 
wise showing full satisfaction in fact.°1 

Statutory remedies. 
edy is provided by statute,°? as by a summary pro- 
The statutory remedy when made exclu- 
sive must be pursued °* and in such case equity has 
no jurisdiction.®® 

Action in rem. 
mortgage of record is said to be an action in rem.°°® 

[§ 973] 3. Right of Action. 
obtain satisfaction of a mortgage does not arise 
until full performance of its conditions, either by 
actual payment of the full amount due under it,®” or 


In some jurisdictions a rem- 


An action to cancel a real estate 


A right of action to 


53. See Moore v. Cord, 14 Wis. 213. 

[a] In New York (1) Real Prop. 
L. § 333, added by L. (1911) ec 574, 
requiring the mortgagee, on payment 
at any time payment is entitled to 
be made, to execute satisfaction, and 
providing proceedings for judicial 
discharge in case of refusal, covers 
only cases where full payment is 
presently tendered, with proper sat- 
isfaction piece for execution, or 
where actual tender cannot with due 
diligence be made within the state, 
and one presenting a receipt, showing 
payment of the mortgage debt two 
and one-half years before, is not 
within the statute or entitled to 
judicial satisfaction. Matter of 
Katzowitz, 214 App. Div. 429, 212 
NYS 336. (2) The remedy of a pur- 
chaser at foreclosure sale of prop- 
erty subject to prior mortgage 
alleged to have been paid, but satis- 
faction of which had not been 
executed, is a suit in equity for 
cancellation of such prior mortgage, 
rather than for satisfaction, under 
Real Prop. I § 333,0 addedu by aaa 
(1911) c 574. Matter of Katzowitz, 


supra. ; 
[b] In Pennsylvania the court has 
no jurisdiction, in such summary 


proceedings, to decree a satisfaction 
on payment of any sum less than the 
face of the mortgage shows to be due. 
In re Shea, 4 Pa. Dist. 206. 

[ec] In Virginia the statute au- 
thorizes a summary proceeding to 
have the mortgage satisfied of record 
on proof that the debt has been ‘‘paid 
or discharged,” but this does not ap- 
ply where the demand for relief is 
besed on a presumption of payment 
from lapse of time or on the statute 
of limitations. Turnbull v. Mann, 94 
Va. 182, 26 SE 510. 

54 Green v. Knights of. Joseph 
Bldg., etc., Assoc., 25 Pa. Dist. 800, 
44 Ba. Co. 93. 

Green v. Knights of Joseph 
Bldg., etc., Assoc., supra. 

Continental Gin Co. v. Arnold, 
66 Okl. 132, 167 P 613, LRA1918B 511. 

57. Ames v. New Jersey Frank- 
linite Co., 12 N. J: Ea. 66, 72 AmD 
385 [aff 12 N. J. Eq. 5121; Smith v. 
Killian, 19 Pa. Dist. 452; Shea’s Pet., 
4 Pa. Dist. 206; Re McKay, 18 Ont 
WN 101. 

[a] Amount actually received.— 
Where the mortgagee without suffi- 
cient excuse refuses to pay over to 
the mortgagor the full amount of 
the loan agreed on, the latter may 
sue to cancel the mortgage on re- 
payment of the amount actually ad- 
vanced. Travelers’ Ins. Co. v. Jones, 
16 Colo. 515,927. PB) 807. Payne -v. 
pea etc., Co., 54 Minn. 255, 55 NW 
1128. 


{b] Usurious mortgage.—A mort- 
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a good and sufficient tender of such amount,°® which 
must also be kept good; °® or by showing that the 
debt has been extinguished by operation of law, or 
otherwise than by payment; °° or. if the mortgage 
was conditioned for the performance of some act 
other than the payment of money, then the ac- 
tion cannot be maintained without showing per- 
There must have 


formance of the particular act.®+ 
been a demand on the mortgagee 


faction and refusal by him,°? and the right of ac- 
tion may be barred by the continued adverse pos- 
Under a statute pro- 
viding for a discharge of the mortgage of record 
upon petition of the mortgagor requiring the peti- 
tion to allege that the mortgage is paid, and, if 
the mortgagee is a corporation or association, that 
it has ceased to exist and do business as such for 
more than five years, a formal dissolution of the 
corporation is not a prerequisite to the granting 
of the relief sought. Where plaintiff gave a mort- 
gage on defendant’s agreement to lend him a sum 


session of the mortgagee.*? 
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the mortgage.®° 


to give a satis- 


mortgage.’° 


of money but defendant refused after having the 


gage securing a usurious contract 
being satisfied by payment of the 
principal debt without interest, the 
mortgagor may maintain an action 
to have it satisfied, on such payment. 
Cleveland v. Western Loan, etc., Co., 
%@ Ida. 477, 63 PR 885. 

[ec] Agreement for part pay- 
ment.—If the parties have specially 
agreed for the satisfaction of the 
mortgage on payment of a part of 
the amount due under it, such pay- 
ment will justify an action to obtain 
are enao tion. Brewer’s App., 104 Pa. 


{d] Presumption of payment.— 
In some jurisdictions an action may 
be maintained to have a mortgage 
satisfied of record, or for a, reconvey- 
ance, on the. strength of the pre- 
sumption of payment which arises 
from the lapse of twenty years with- 
out acknowledgment or attempt to 
enforce it. Brintnall v. Graves, 168 
Mass. 384, 47 NE 119; In re Tarbell, 
160 Mass. 407, 36 NE 55; Shore v. 
Caldwell, 155 Mass. 57, 28 NE 1124; 
ee v. Brown, Russ. Eq. Cas. (N. 8S.) 

[e] Costs and expenses.—(1) A 
decree for the satisfaction of a mort- 
gage will not be made until the mort- 
gagee has been reimbursed for costs 
and expenses incurred by him (Lewis 
v. Conover, 21 a. POC ae Ose Ceo) 
including in some states where it is 
required by statute the expenses of 
acknowledging an instrument of re- 
lease or satisfaction (Mader v. Plano 
Mfe. Co; 17S) D. 553,°97 NW 848). 

{f] Compensation for services of 
trustee included.—Mercantile Trust, 
etc, Conv. Atlantic? ete, “R. *Co,, 99 
N. C. 139, 5 SE 417. 

53. Trombley v. Cannon, 134 Mich. 
417, 96 NW 516; Williams v. Ruther- 
furd Realty Co., 159 App. Div. 171, 
144 NYS 357; Foster v. Mayer, 70 
Hun 265, 24 NYS 46; Werner v. Tuch, 
52 fun’ 269, 6 NYS 219 < [aff 127. INC Y. 
217, 27 NE 845, 24 AmSR 4438]; Cov- 
ert v. Covert, 44 Or. 1, 74 P 205. 

Form and sufficiency of tender see 
Supra § 925. 

- See cases infra note 60. 
Schilling v. Darmody, 102 
ao 4395 52 (SW, u29L, 973 AmSR 


[a] Accord and _ satisfaction.— 
Where there has been an accord and 
satisfaction of a mortgage debt, the 
court will decree entry of satisfac- 
tion of record. Schoenberger’s 
Mortg., 1 Pa. Dist. 584. 

61. Hutchinson v. Riggs-Terrell 
Lunrbers Co) 138 “la; 355,)'70 .S) 324° 
Goldbeck’s App., 4 Pa. Cas. 488, 8 
A 29; American Trading Co. v. Que- 
vedo, 19 Porto Rico 947. 

[a] Conditions beyond those spec- 


ified in the mortgage cannot be im- 
posed by the mortgagee. Brown v. 
Stewart, 56 Md. 421. But see Lewie 
v. Hallman, 53 S. C. 18, 80 SE 601 
(holding that equity will require a 
grantor, who has conveyed land as 
security, to satisfy all his subse- 
quent debts to the grantee before it 
will enforce a reconveyance). - 

62. Murdock v. Cox, 118 Ind. 266. 
20 NE 786; Larned v. Donovan, 29 
NYS 825, 31 AbbNCas 308 [aff 84 
Hun 533, 32 NYS 731 (aff 155 N. Y. 
341, 49 NE 942)]. 

62. Crook vy. Glenn, 30 Md. 55, 

64. Matter of Bryan, 210 App. Div. 
93, 205 NYS 564. 

65. Kelley v. Narrengang 
Co., 38 S. D. 632, 162 NW 386. 

66. Dilworth v. Murphy, 6 Ky. Op. 
322; Farrar v. Pillsbury, 217 Mass. 
330, 104 NE 737; Gilbert v. Averill, 
15 Barb. (N. Y.) 20. 

[a] Mortgagor as party.—Where 
a debt is secured by a mortgage, the 
land is the primary fund for the 
payment of the bond and mortgage, 
and a purchaser of the land subject 
to the mortgage cannot have the 
mortgage alone adjudged satisfied, 
the bond being in the hands of an 
assignee, without making the obligor 
and mortgagor a party. Gilbert v. 
Averill,15, Barb: CN. Y,) 20. 

{[b] Where plaintiff’s wife was a 
party to a contract to construct a 
house on land owned by her and her 
husband, she was a necessary party 
to a suit to discharge construction 
mortgages. Pietrzykowski v. Davis, 
250 Mass. 372, 145 NE 466. 

[c] Agreement by third person to 
discharge mortgage.—Where a _ son 
promised his father to pay off cer- 
tain mortgages on his parents’ prop- 
erty, and the mother’s subsequent 
death vested the entire ownership in 
the father, the father alone can en- 
force such agreement. Swartz vy. 
Swartz, 194 Mich. 617, 161 NW 827. 

[ad] The promisor in nonnegotia- 
ble notes, secured by a deed of trust 
on land, and owner of the land, 
claiming full satisfaction of the note 
which the creditor denies, can sue 
for release of the deed of trust on 
proof of satisfaction, or for judicial 
ascertainment of the amount due on 
proof of partial satisfaction. Mar- 
eeen Ve Porter 7TUMW . Va oo0n OnE 

[e] After trustee’s death.—(1) 
Under a statute authorizing the can- 
cellation of record of a mortgage in 
certain cases, a satisfied mortgage 
could be canceled by the court where 


Inv. 


the mortgagee, a trustee, was dead, 
and his executor was before the 
court. Galinger v. Morrison, 140 


NYS 487. (2) Notice of the applica- 


[§ 974] 4. Parties. 
or satisfaction of a mortgage cannot be made unless 
all persons interested therein are parties to the pro- 
ceedings; °° if they are not plaintiffs they should 
be made defendants.® d 
cellation or satisfaction of a mortgage may be main- 
tained by a junior mortgagee,®* or by a purchaser 
of the premises who has assumed the mortgage; °° 
but if several persons are interested in procuring 
the discharge of the mortgage, and some furnish 
their quota of the money, and others do not, the 
latter cannot maintain a bill to have the funds sup- 
plied by the former applied to the discharge of the 
The assignee is a proper‘! and neces- 
sary '? party, and if only a partial interest in the 
mortgage, or a part of the debt has been assigned, 
the mortgagee, holding the remainder, must also be 


-v. Herndon, 120 Va. 505, 


a 
[§§ 973-974 


mortgage recorded to lend the money, plaintiff has a 
cause of action for the recovery of any sums neces- 
sarily expended by him in a suit for cancellation of 


A deeree for the cancellation 


An action to obtain the can- 


tion should be given to the legal 
representative of a deceased trustee 
holding a mortgage for another. Re 
McKay, 18 OntWN 101. 

67. Rodd v. Recorder of Mort- 
gages, 133 La. 301, 62 S 933; Dela- 
vigne v. Gaiennie, 11 Rob. (La.) 171; 
Leverich v. Prieur, 8 Rob. (la.) 97; 
French v. Prieur, 6 Rob. (La.) 299; 
Gasquet v. Dimitry, 6 La. 453; State 
v. Le Blanc, 5 La. 329; Winterson v. 
Wilson, 8 App. Div. 619, 40 NYS 961; 
Davis v. Registrar of San Juan, 28 
Porto Rico 442; Murphy’s Hotel Co. 
91 SE 634. 

{a] Personal representative and 
heir.—(1) A bill in equity cannot be 
maintained against an executor alone 
to cancel a mortgage of real estate 
made to his testator in the latter’s _ 
lifetime, where the will does not vest 
title to realty in the executor; the 
heirs at law or devisees are indis- 
pensable parties, Steere v. Tention, 
46 Pla. 510;,35eS. 106. (2)* If sthe 
mortgagee is dead and the action is 
brought against his heir, it is not 
necessary to join his administrator. | 
Mullinix v. Perkins, 2 Coldw. (Tenn.) 
87. 

{b] Woid mortgage. — Where the 
mortgage sought to be satisfied of 
record is void as to complainant, it 
is immaterial that it may be valid 
as to others, where all parties in- 
terested are before the court. Eaton 
v. Eaton, 68 Mich. 158, 36 NW 50. 

[c] Mode of service.—On motion 
to discharge a mortgage of record, 
in the absence of a_ satisfaction 
piece, notice’ must be served on the 
mortgagee or his’ representatives, 
either personally or under directions 
of the court as to the mode of serv- 


Ase In re Mendelsohn, 185 NYS 
68. Klotz v. Macready, 44 la. 


Ann. 166, 10 S 706; Redin v. Bran- 
han, 43 Minn. 283, 45 NW 445. 

69. Milliken v. Golden, 73 Hun 
212, 25 NYS 885. See Assurance Co, 
V. .Power, 127 Phila.) (Pa. ) 8 77aGtne 
mortgagor only, and not the terre- 
tenant, is the person’ authorized to 
pay the amount of the mortgage into 
court and have it satisfied). 

70. Holden v. Pike, 24 Me. 427. 

71. Morrow v. Gorter, (Tex. Civ. 
A.) 217 SW 164. 

[a] Assignment after payment.— 
Where a mortgage which*has been 
paid in fact, but not satisfied of rec- 
ord, is afterward assigned, an ac- 
tion to have it adjudged satisfied 
may be maintained against both the 
mortgagee and assignee. Galloway 
v. Litchfield, 8 Minn. 188. 

72. Marshall v. Shiff, 130 Ala. 545, 
oote 335; Griffith v. Lovell, 26 Iowa 


a ee ee 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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joined.?* One who at the time has no interest what- 
soever has no right to oppose cancellation.”4 The 
failure to make one a party defendant may be over- 
looked when he appears.”® 

[§ 975] 5. Pleading. The bill or complaint must 
allege all the facts necessary to show plaintiff’s 
right to sue and defendant’s liability.7° It should 
distinctly allege the payment of the mortgage or 
the performance of its other conditions."7 

[§ 976] 6. Evidence; Questions of Fact. The pay- 
ment or performance is a question of fact *® to be 
determined upon any competent and sufficient evi- 
dence;‘® but the proof on this point must be clear 
and precise and must distinctly preponderate over 
the evidence, if any, to the contrary.8° If the mort- 
gagee or holder appears and makes answer, admit- 
ting the facts of payment, it relieves the petitioner 
from the necessity of making due and legal proof 
thereof.** Where, in an action to compel the satis- 
faction of a mortgage of record, it is alleged by de- 
fendant that the mortgage was executed to secure 
defendant corporation and its president personally 
against liability upon a note executed to a third 
person, evidence of a release of the personal liabil- 
ity of the president upon such note is admissible.%? 

[§ 977] 7. Judgment or Decree. In a proceeding 
of this kind the court, according to the circumstances 
of the case and the prayer of the petition, may order 
the execution of a deed of release or reconveyance; 83 


_ 


73. Dreux v. Ducournau, 5 Mart. 
(la.) 625; Ranger v. Goodrich, 4 Abb. 
CCM ON Se Ve) el fone LOCVCS OS eo 
Transcr. A. 303: 

74. Hermanos v. Lopez, 15 Porto 


Super. 4338; 
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a J.—Pape v. Ludeman, 


Pa.—Dinner v. Van Dyke, 
Minteer v. Brickell, 37 


PittsbLegJNS 48; Kaiser’s Pet., 30 
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or the execution and delivery of a formal satisfac- 
tion,8* or the entry of satisfaction on the record of 
the mortgage.®° Where the application is brought 
under a statute, the court can make no other de- 
cree than that provided thereby.*° 

[§ 978] 8. Costs. The successful plaintiff will 
ordinarily be entitled to his costs.87 Where plain- 
tiff fails to make a party defendant, the person who 
should be taxed with the costs, plaintiff, though he 
prevails, will be taxed therewith.*® Under a statute 
providing for a decree directing the recorder to en- 
ter satisfaction of record upon proof of payment 
and payment of costs, there is no authority to hold 
the mortgagee or holder of the mortgage in any 
way liable for the costs of satisfaction or for the 
costs incurred under the provisions of the statute.%® 

[§ 979] HE. Statutory Penalties or Damages for 
Failure To Release or Satisfy °°—1. In General.’ By 
statute provision is frequently made for the recovery 
of damages or a penalty from the person bound to 
release or enter satisfaction of a mortgage in case 
of his failure to do so.°t The validity of such pro- 
visions has been upheld.®? They have been construed 
not as creating new rights of action, but as substi- 
tuting a penalty in the nature of damages for the 
general relief permitted in equity.°* However, al- 
though the recovery permitted by the statutes may 
not be strictly a penalty,®* and is not regarded as a 


(Ch.) 59 
25 Pa. 


the recorder, was entitled to can- 
cellation of the inscription of the 
mortgage without giving an indem- 
nit bond to the recorder, Civ. 
Code art 2279 providing merely that 


Rico 86. PittsbLJNS 171. the court “may” require such bond. 
75. Rodd v. Recorder of Mort- [a] Evidence held sufficient. —]| Rodd v. Recorder of Mortgages, 133 
gages, 133 La. 301, 62 S 933. Billings v. Shores, 151 Fed. 369, 80] La. 301, 62 S 933. 
76. Mass.—Farrar vv. Pillsbury,| CCA 599. 86. Graham’s Case, 26 Pa. Co. 146. 
217 Mass. 330, 104- NE 737. [b] Evidence held insufficient.— [a] For example, under a statute 
Mich.—Flynn y. Flynn, 68 Mich.| American Bldg., ete, Assoc. v.| providing that, upon proof of pay- 
20, '°35 NW 817. Hughes, 46 Ind. A. 248, 92 NE 180. ment, the court may decree that sat- 
N. C.—Lovett v. Slocumb, 109 N. 81. Graham’s Case, 26 Pa. Co. 146.| isfaction shall be entered upon the 


C2 A10~ 13) SH 8937 

Pa.—Green vy. Knights of Joseph 
Bldg., etc., Assoc., 25 Pa. Dist. 800, 
44 Pa. Co. 593; Owens v. Owens, 
Th. SEE aa Ole 2A Fer ktsya 

Porto Rico.—American Trading Co. 
v. Monserrat, 19 Porto Rico 929. 

Va.—Murphy’s Hotel Co. v. Hern- 
don,- 120 Va. 505, 91 SE 634. 

{a] Mortgage not necessary part 
of complaint.—In a suit to cancel a 
mortgage, it is not necessary to 
make the mortgage a part of the 
complaint. Johnson v. Moore, 112 
Ind. 91, 18 NE 106; Morley vy. Na- 


tional Bldg., ete., Assoc., 28 Ind. A. 
369, 62 NE 1023. 
[b] A petition for satisfaction of 


a mortgage given to the state to 
secure payment of bills and notes of 
a bank which has gone out of exist- 
ence can be granted only when the 

petition is accompanied by affidavits 
' showing that the final settling up of 
the bank was done in strict accord- 
ance with the statute under which it 
was organized, where such statute 


so provides. Mitchell’s Pet., 9 Pa. 
Dist. 371. 
77. Johnson v. Moore, 112 Ind. 91, 


13 NE 106; 
NEY Siro: 

78. See cases infra note 79. 

79. Gould v. Elgin City Banking 
Co., 186 Ill. 60, 26 NE 497; Pearce 
¥. Bryant ‘Coal Co:, 121 Til. 590, 13 NE 
561; Connelly v. Connelly, 36 Ill. A. 
210; Bush v. Freer, 91 Mich. 315, 
51 NW 1002; Newerf v. Jebb, 1 Silv. 
Sup. 109, 6 NYS 581. 


In re Townsend, 4 Hun 


80. Ill.—Gould v. Elgin ‘City 
Banking Co., 36 Ill. A. 390. 
Iowa.—Kreck v. Pitzelberger, 64 


Iowa 108, 19 NW 874. 
Md.—Herbert v. Rowles, 
271. 


30 Md. 


[41 C. J.—52] 


[a] fhe mortgagor’s production 
of the mortgage note does not entitle 
him to an erasure of the mortgage. 
Lemos v. Duralde, 3 Mart. N. S. (La.) 

58. 

82. Noyes v. Granite-Alaska Co., 
64 Mont. 406, 210 P 96. 

83. Orme v. Clarke, 18 F. Cas. No. 
10,577, 1 Hayw. & H. 114; Ragan v. 
Lower, 3 Ind. 253; Grogan v. Valley 
Trading Co:..30 Monty 229>°76 P 212. 

{a] Nature of release ordered.— 
Where, for all that appears in the 
case, defendant may have some other 
interest in the property than that 
acquired by the mortgage, it is error 
to decree an absolute release, which 
may operate against some other in- 
terest or estate. Walker v. Tiffin 
Gold, etc., Min. Co., 2 Colo. 89. 

84. Beach vy. Cooke, 28 N. Y. 508, 
86 AmD 260. 

[a] Where the court finds a bal- 
ance due on the mortgage, the judg- 
ment should fix a reasonable time 
for the payment into court of such 


balance, and order satisfaction on 
such payment. Frutig v. Trafton, 2 
Ca AC aniey Site Op 


[b] Decree construed as inteér- 
locutory.—A decree permitting the 
payment into court of the amount 
due on the mortgage has been held, 
as between the mortgagee and 
pledgee of the mortgage, to be 
treated as an interlocutory decree, 
with the right to the pledgee to ap- 
ply for a_ further — adjudication. 
Brooks v. Jekyll, 35 S. D. 294, 152 
NW 109. 

85. Schoenberger’s Est., 11 Pa. Co. 


534. 

{a] Indemnity bond.—Where the 
loss of a mortgage note has been 
properly advertised and the note 
paid, plaintiff, in proceedings against 


record of the mortgage by the re- 
corder of the proper county, the 
court is without authority to make 
a decree against the mortgagee or 
holder of the mortgage compelling 
him to satisfy the mortgage of rec- 
ord. Graham’s Case, 26 Pa. Co. 146. 

87. Hillman v. Stumph, Wils. 
(Ind.) 285; Howard Sav. Inst. v. Es- 
sex Bldg., etc., -Assoc., ((N. J. Gh.) 
46 A 223; Kelly v. Narregang Inv. 
Co. 41 Sa Ds 222) 170 NW) 31h But 
see Rood v. Winslow, 2 Doug. 
(Mich.) 68 (where the bill seeks 
to set aside the mortgage as wholly 
void, and it is decreed that the mort- 
gage is good as to a part of the 
security and void as to the residue, 
costs are properly awarded against 
complainant); Barnard v. Savier, 2 
Mich. N. P. 174 (holding that the 
mortgagee should not be charged 
with costs where his conduct has not 
been unreasonable). 

[a] In Pennsylvania the mort- 
gagor must pay all the costs. Parker 
v. Rawle, 148 Pa. 208, 23 A 1041; 
Graham’s Case, 26 Pa. Co. 146. 

88. Rodd v. Recorder ee Mort- 
gages, 133 La. 301, 62 S 93 

89. Graham’s Case, 26 Da Co. 146. 

gO. Garnishment in proceedings 
for penalty see Garnishment § 26. 

91. See statutory provisions; and 
cases nite §§ 980-988. 


92. aay v. Rogers, 109 Ala. 624, 
20 S 37; Judy v. Thompson, 156 Ind. 
533, 60 NE 270; Livick v. Piqua 


State Bank, 96 Kan. 5, 149 P 676. 
93. Morrill v. Title Guaranty, etc., 
oe 94 Wash. 258, 162 P 360, 163 P 

Relief in equity see supra § 972. 


94. Morrill _v. Title Guaranty, 
etc., Co., 94 Wash. 258, 162 P 860, 
163 P 783. 
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fine or forfeiture,®> bu’ only as an award of exem- 
plary damages,* and while some courts have held 
the statutes under consideration to be purely reme- 
dial as distinguished from penal,” it is generally 
held that they are in the nature of penal statutes,°* 
and are therefore to be strictly construed.®® 
ute providing for a penalty on failure to make en- 
tries of partial payments does not apply where at 
the time the secured debt has been fully paid, an- 
other statute then being applicable. 
held that the penalty provided for failure to release 
a mortgage of record does not apply to a warranty 
deed given to secure the payment of money or to 
a decree foreclosing such warranty deed as a mort- 


gage. A statute applicable to 


pledges of personal property cannot be extended to 


mortgages of real property.® 


In personam. The action for the recovery of the 
penalty has been held to be one in personam.* _ 
To make out a right 
of action under these statutes it is necessary to show 
that plaintiff is entitled to the release or satisfaction 
demanded,® and that the debt secured by the mort- 


[§ 980] 2. Right of Action. 


95. 
28 N. 


Swallow v. First Nat. Bank, 
D. 283, 292, 148 NW 630 [quot 
Shields v. Klopf, 70 Wis. 69, 


28 N. D. 283, 292, 148 NW 630 [cit 
Cyc]; Shields v. Klopf, 70 Wis., 69, 
35 NW_ 284. 

97. Mathews v. Union Cent. L. 
Ins. Co., 104 Kan. 254, 178 P 609. 

98. See cases infra note 99. 

99. Ala—Brandon v. Garland, 211 
Ala. 150, 100 S 132; Bright v. Wynn, 
210 Ala. 194, 97 S 689; Avant v. 
Avant, 207 Ala. 409, 92 S 651; Butler 
Cotton Oil Co. v. Brooks, 204 Ala. 


195, 85 S 778; Wilkerson v. Sorsby, 
201 Ala. 182, 77 S 708; Mayhall v. 
Woodall, 192 Ala. 134, 68 S 322; 


Ayers v. Butler, 156 Ala. 608, 47 S 
138; Huckaby v. Jackson, 16 Ala. A. 
372, 717 S 984. 


Ill.—Sinks v. Kimmel, 221 Ill. A. 
416; Lane v. Frake, 70 Ill. <A. 
303. 


Ind.—Osborn v. Hocker, 160 Ind. 


1, 66 NE 42. 


Kan.—Blount v. Atna Bldg., etc., 
Assoc., 97 Kan. 77, 154 P 222. 

Mich.—Murphy v. Fleming, 69 
Mich. 185, 36 NW 787. 

Miss.—Brown v. Yarbrough, 130 
Miss. 715, 94 S 887. 

Mo.—Snow v. Bass, 174 Mo. 149, 
73 SW 630; Wing v. Union Cent. L 
Ins.i'Co:,) 18 Mo; CA. (8817 °168 SW 
917; Wing v. Union Cent. L. Ins 
Co., 155 Mo. A. 356, 137 SW 11. 

Okl.—Bullington v. Lowe, 94 Okl. 
234, 221 P 502. 

Pa.—Neefe v. Snyder, 20 Pa. Co. 


6. 

Wis.—Crumbly vy. Bardon, 70 Wis. 
385, 36 NW 19; Stone v. Lannon, 6 
Wis. 497. 

[a] Dilustrations.—(1) Where the 
statute relates only to the satisfac- 
tion of “mortgages,” the penalty 
cannot be recovered for failure to 
satisfy a deed of trust given to se- 
cure a debt. Southern Bldg., etc., 
Assoc. v. McCants, 120 Ala. 616, 25 
S 8. (2) And if it is amended so 
as to include deeds of trust, still 
it will not impose a liability upon 
the beneficiary if he is not included 
in the penal clause. Southwestern 
Bldg., etc., Assoc. v. Acker, 138 Ala. 


523, 35 S 468; Southwestern Bldg., 
ete., Assoc. v. Rowe, 125 Ala. 491, 
28 S 484. (38) Such a statute does 


not apply to mortgages made by one 
partner to another covering only the 
interest of the former in the part- 
nership property. Wood vy. Hthridge, 
62 Mo. A. 127. (4) And it applies 
only where the mortgage debt is 
paid without a foreclosure. Murray 
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A stat- 


It has been 


mortgages and 


tory remedy.?? 


[§ 981] 3. Demand or Request. 
quest to the mortgagee to enter satisfaction of the 
mortgage is a condition precedent to the right to 
sue for the statutory. penalty.1* 
of words is necessary for this demand; it is suf- 
ficient if it informs the mortgagee with reasonable 
certainty that an entry of satisfaction of the par- 


v. Brokaw, 67 Ill. A. 402. 

{b] Wnenforceable security. 
Where a note was embodied in the 
mortgage, and was left entirely 
blank as to the amount for which 
it was given, although an amount 
was stated in figures in the margin, 
and the mortgage merely referred 
to the note, the mortgage was not 
such an instrument as could be en- 
forced, and therefore there was no 
right of action to recover the statu- 


tory penalty for failure to enter 
satisfaction. Duke y. Chandler, 130 
Ala. 275, 39 S 567. 

1. Young v. Campbell, 2 Ala. A. 
493, 56 S 605. 

2 Bullington v. Lowe, 94 Okl. 
234, 221 P 502. 

3. Hannaford v. Charles River 
Ap Co., 248 Mass. 225, 142 NE 


4. Continental Gin Co. v. Arnold, 
66 Okl. 132, 167 P 613, LRA1918B 


511. 
5S. Livingston v. Cudd, 121 Ala. 
Thomason Grocery 


316, 25 S 805; 
Comve Mitchell. Ure .Ala. S15) 2a Ss 
461; Headley v. Bell, 84 Ala. 346, 4 
S 391; Lane v. Frake, 57 Ill. A. 616; 
at v. Bass, 174 Mo. 149, 73 SW 

6. Ala.—Mayhall v. Woodall, 192 
Ala. 134, 68 S 322; Royal Lumber 
Co. v. Elsberry, 185 Ala. 462, 64 S 
71; Smith v. Enterprise Bank, 148 
Ala. 501, 42 S 551. 

Ida.—Barnes v. Pitts Agricultural 
Works, 6 Ida. 259, 55 P 237. 

Ill.—Buehman v. Koester, 171 Ill. 
A. 476. 

Mo.—Kingston v. Newell, 125 Mo. 
A. 389, 102 SW 604. 


WN eR eee v. lLannon, 6 Wis. 
i 
[a] To whom payment made.— 


The payment by a mortgagor of 
the debt, with interest and costs of 
entry of satisfaction thereon, to one 
of the executors of the mortgagee, is 
sufficient to entitle him to such en- 
try, although made without the con- 
sent of the other executor. Crawford 
v. Simon, 159 Pa. 585, 28 A 491. 

[b] Knowledge of payment.—It 
must be shown that the mortgagee 
knew of the payment. Henson vy. 
Stever, 69 Mo. A. 136. 

[c] Additional sum due in another 
transaction.—When he has received 
all that is due under the mortgage, 
he cannot lawfully refuse to execute 
a release unless paid an additional 
sum claimed to be due to him from 
the mortgagor in another transac- 
tion. Buonocore vy. De Feo, 76 Conn. 
705, 56 A 510. 

[d] 
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gage has been paid in full,® or that the whole amount 
justly due has been tendered,’ including any fees 
and costs accrued and the statutory allowance, if — 
any, for the expense of acknowledging satisfaction,’ 
or, if the mortgage covers or includes other things — 
than the payment of money, that all its legal condi- 
tions have been fulfilled.® 
than payment is set up as effecting a discharge of 
the mortgage, the mortgagee’s liability under the 
statute will depend upon whether the circumstances 
relied on constitute an actual satisfaction of his 
claims under the mortgage.’° Actual receipt of pay- 
ment by the mortgagee is not essential to the re- 
covery of the damages; 11 a tender by the mortgagor, — 
wrongfully refused, is sufficient to support the statu-_ 


Where something else 


A demand or re- 


No particular form — 


enter payments on the margin of the 
record of a mortgage did not au- — 
thorize the penalty provided by a 
statute where a note specified a cer- 
tain amount derived from a certain 
source, and plaintiff had not paid 
the sum specified, although he was 
entitled to credit in a lesser amount. 
Brandon v..Garland, 211 Ala. 150, 100 
S 132. ; 
7. Kronebusch v. Raumin, 6 Dak. 


— 


243, 42 NW 656; Machold v. Far- 
nan, 20 Ida. 80, 117 P 408; Veeks 
v. Downing, 30 Mich. 4; Snow vy. 


Bass, 174 Mo. 149, 73 SW 630; King- 
ston v. Newell, 125 Mo. A. 389, 102 
Sw aye Campbell v. Seeley, 38 Mo. — 
A. 298. 

@. ‘Kinard v. Hill, 154 Ala. 632) 
45 S 60; Collar v. Harrison, 30 Mich. 
66; Dodson v. Clark, 49 Mo. A. 148;. 
Neefe v. Snyder, 20 Pa. Co. 6. 


9. Wilber v. Peirce, 56 Mich. 169, 
22 NW 316. 
10. See Phelps v. Relfe, 20 Mo. 


ae Pierce v. Potter, 7 Watts (Pa.) 
475. 


11. Mathews v. Union Cent. L. 
Ins Gora 104 Ian et Zo aes F 
609. 

12. Mathews v. Union Cent. L. Ins, 


Co., 107 Kan. 669, 193 P 337; Mathews 
Vv. Union ‘Cent. Li Ins. Co... 104 Kame 
PASS, Sala Uy 4 Ba COEDS 

13. Butler. Cotton. ~ Oil) “Cosas 
Brooks, 208 Ala. 386, 94 S 518; Ayers 
v. Butler, 156 Ala. 608, 47 S 1385 
Huckaby v. Jackson, 16 Ala. A. 372, 
77 S 984; Wing v. Union, Cent. «diem 
Ins... Co.,.155,.Mo. A. 3865.13%0.S Wedd 
Hill v. Wainwright, 83 Mo. A. 460; 
Dunkin v. Newark Mut. Ben. L. Ins. 
Co., 68 Mo. A. 257; Peckham v. Van 
Bergen, 10 N. D. 43, 84 NW 566. 

[a] Demand in another state.— 
A mortgagee is not subject to the | 
penalty for refusal to discharge a 
mortgage on payment thereof and 
on demand by the mortgagor, where 
the demand is made in another state, 
but is still liable in damages to the 
mortgagor. Jones v. Fidelity L. & 
TT. iCo, WaSs Dod 225768: sN Waoose 

[b] Mortgagee’s residence un- 
known.—The demand is excused if 
the residence of the holder of the 
mortgage cannot be ascertained with 
due diligence; but, to sustain an 
action, there must be proof either of 
demand or of facts constituting the 
legal excuse for failure’ thereof. 
Shae v. Morgan, 1 Kan. A. 572, 42 
ap 5 

[c] Notice to one partner is suffi- 
cient where the mortgagee is a part- 
nership. Royal Lumber Co, v. Els- 
berry, 185 Ala. 463, 64 S 71; Johnson 


Partial payments.—Failure to] v. Frix, 177 Ala. 251, 58 S 427. 


————$———————— NT 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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- ticular mortgage is requested.14 The request or 
demand must be made by one duly authorized to do 
so.1° When there is more than one mortgagor, they 
ordinarily must join in the demand,’ although a 
demand may be made by one of two joint mortgagors 
who has acquired the rights of the other.” It may 
be served on an agent or clerk of the mortgagee, in 
which case it will be sufficient if such person had 
authority to receive it or if knowledge of it is 
brought home to the mortgagee.'® 

[§ 982] 4. Defenses. While it has been said that 
the withholding of the satisfaction of the mortgage 
in good faith is not a good defense,’® the better rule 
appears to be that, where there are honest, disputed, 
or doubtful questions, defendant is not liable if his 
refusal is made in good faith; ?° but on the other 
hand, his unjustifiable refusal to satisfy the mort- 
gage renders him lable, although not willful or op- 
pressive, if resulting from mere inadvertence, inat- 
tention, or indifference.*+ It is no defense that de- 
fendant did not refuse to enter the satisfaction as 
demanded,? for it is his failure to do so, not his re- 
fusal, which is the gist of the action.?° Nor is it a 
defense that the property was defectively described 
in the mortgage,”* or that the mortgage was invalid 
because it covered the mortgagor’s homestead and 
was not signed by his wife, if it has actually been 
paid,”® or that the mortgagee was prevented by 
physical infirmity from acting.?® Nor is it a de- 
fense that the mortgagee, who lived in another state, 


14. Henderson v. Wilson, 139 Ala. 
327, 36-S 516; Chattanooga Nat. 


MORTGAGES 


Dak.—Kronebusch _ v. 
Dak. 248, 42 NW 656. 
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was physically unable to travel, where it does not 
appear that he was incapacitated from transacting 
business.27 An entry of satisfaction tardily made 
by the mortgagee, after the bringing of a suit, against 
him to recover the penalty, is no defense to such 
suit.” Neither will he be permitted to set up in 
defense rights or claims against plaintiff not con- 
nected with the mortgage transaction.?® That plain- 
tiff about the time of his request agreed himself to 
enter satisfaction of the mortgage is no defense to 
an action for the penalty.*° But where a power of 
attorney is given to the mortgagor, by his failing 
to object thereto he acquiesces therein, and de- 
fendant cannot be held liable for his failure to 
enter satisfaction.*!_ The statute may be satisfied by 
other transactions or the passing of other instru- 
ments between the parties which are equivalent in 
their effect to an entry of satisfaction; #2 but the 
mortgagee cannot escape liability by delivering an 
order for satisfaction which is so defective that the 
recording officer properly refuses to act under it.*? 
But where a mortgagee has given a proper deed of 
cancellation he is not lable for damages from the 
registrar’s erroneous failure to accept it for regis- 
try3* 

[§ 983] 5. Persons Liable. The liability for the 
statutory penalty is limited and governed by the 
terms of the statute.2> The lability may fall upon 
the personal representatives of a deceased mort- 
gagee,°> upon a trustee in a declaration of trust 


Raumin, 6] penalty that the mortgagee did not 
understand the mortgagor’s demand 


Bldg., etce., Assoc. v. Echols, 125 ae 
548, 27 S 975; Perryman v. Smith, 
105 —Alall 573, BIS 21.00; 
Snow, 80 Ala. 45. 

{a] Dlustration.—A request to 
“please cancel all mortgages against 
me on the record at once” is a suffi- 
cient demand on the mortgagee to 
enter ‘“‘the fact of payment or satis- 
faction on the margin of the record,” 
as the statute directs. Partridge v. 
Wilson, 141 Ala. 164, 37 S 441, 

[b] A request for “cancellation” 
of a mortgage is not sufficient to sus- 
tain an action for failure to “ac- 
knowledge satisfaction” of the mort- 
gage. British, etc., Mortg. Co. v. 
Burke, 80 Miss. 643, 32 S 51. 

{c] Taking note off record.—A 
letter asking the mortgagee to take 
the mortgage note off the record 
is not a sufficient request. Clark v. 
Wright, 123 Ala. 594, 26 S 501. 

{d] Demand or request held suffl- 
cient.—Royal Lumber Co. v. Elsberry, 
185 Ala. 462, 64.S 71; Pickett _ v. 
Frost, 7 Ala. A. 448, 61 S 476. 

[e] Demand or request held in- 
sufficient.—Butler Cotton Oil Co. v. 
Brooks, 208 Ala. 386, 94 S 518. 

15. Ayers v. Butler, 156 Ala. 608, 
47 S 138; Lamar vy. Smith, 129 Ala. 
418, 29 S 576; Loeb v. Huddleston, 
105 Ala. 257, 16S 714; Bell v. Wilkin- 
son, 65 Ala. 477. 

16. Jowers v. Brown, 137 Ala. 581, 
34 S 827; Jarratt v. McCabe, 75 
Ala. 325; McClendon vy. Henderson 
Land, etc., Co., 9 Ala. A. 480, 63 S 
811. 

17. Johns y. Rollison, 152 Ark, 52, 
237 SW 448. 

18. Loeb v. Huddleston, 105 Ala. 
257, 16 S 714; Bangs v. Gray, 60 
Nebr. 457, 83 NW 680; Deming Inv. 
Cops Bolthrop, 72 Ok. 202, 179-P 
153. 

[a] Delivery of an envelope to 
the agent containing the written re- 
quest is sufficient without notifying 
of the contents. Farmers’, etc., Bank 
v. Holling, 200 Ala. 371,’ 76 °-S., 287. 

19. Campbell v. Seeley, 43 Mo. A. 
23; Morrill v. Title Guaranty, etc., 

94 Wash. 258, 162 P 360, 163 P 
33. 


20. Ala.— Murphree vy. Farmers’ 
Sav. Bank, 16 Ala. A. 340, 77 S 934. 


Steiner v. 


Iil.—Lane v. Prake, 70° iil) Al -303, 

Kan.—Blount v. Aatna Bldg., etc., 
Assoc., 97 Kan. 77, 154 P 222. 

La.—-Williams Vv. 
Rob. 316. 

Mich.—Parkes v. Parker, 57 Mich. 
57, 23 NW 458; Wilber v. Peirce, 56 
Mich, 169, 22 NW 316; Huxford v. 
Eslow, 53 Mich. 179, 18 NW _ 630; 
Canfield v. Conkling, 41 Mich. 371, 
2 NW 191;.Myer v. Hart, 40 Mich. 
BLT, +29 AmR 553. 

Nebr.—Sullivan Sav. Inst. v. Sharp, 
2 Nebr. (Unoff.) 300, 96 NW 522. 

Okl.—Smith vy. Colson, 31 Okl. 703, 
123, P 149: 

Or.—Malarkey vy. O’Leary, 34 Or. 
493, 56 P 521. 
we .—Haubert v. Haworth, 9 Phila. 

Wis.—Schumacher v. Falter, 113 
Wis. 568, 89 NW 485 [foll Johnson v. 
Huber, 117 Wis. 58, 93 NW 826 
which was a case for the recovery 
of the penalty for refusal to satisfy 
a judgment, and which overruled 
Shields v. Klopf, 70 Wis. 69, 35 NW 


284]. 
[a] Refusal held unjustified. 
L59 Pameosion 28 


Crawford v. Simon, 
A 491; Steigerwald v. Philadelphia 
suit 


Brewing Co., 21 Pa. Super. 540. 

[b] The institution of a 
within two months after request to 
enter satisfaction of record of a 
mortgage in which the fact of pay- 
ment or satisfaction of the mortgage 
may be contested by the mortgagor 
is a complete defense to an action 
to recover the statutory penalty. 
Murphree v. Farmers’ Sav. Bank, 16 
Ala. A. 340, 77 S 934. 

21. Martin v. Walker, 196 Ala. 469, 
i1°S.667; Johnson v. Frix, 177 Ala. 
251, 58 S 427; Renfro v. Adams, 62 
Ala. 302; Taylor v. Dudley, (Ariz.) 
237 P 645. See Eaton v. Copeland, 
17 Wis. 218, 222 (‘The statute pen- 
alty is given because a party un- 
reasonably neglects or refuses to 
discharge of record a -mortgage 
which has been paid, and it is no 
answer to say that a _ satisfaction 
piece has been executed and placed 
in the hands of one who is to keep 
it in his pocket’). 

a] Misunderstanding.—It is no 
defense to an action to recover the 


State Bank, 7 


as a request for satisfaction of the 
mortgage, if such was its fair and 
reasonable meaning. Jordan v./Mann, 
Dir Ala 59D. 

22. Walker v. English, 106 Ala. 
369, 17. S 715. 


23. Walker v. English, supra. 
24. Pierce v. Kingston Lumber 
Co., 90 Miss. 216, 43 S 81. 


Wilber v. Peirce, 56 Mich. 169, 
22 NW 316. 


26. Drennen Motor Car Co. vy. 
Evans, 192 Ala. 150, 68 S 303. 
Walker v. English, 106 Ala. 


2i7. 
SOO dts) los 

23. Kelly v. Johnson, 129 Ala. 627, 
29 S 672; Steiner v. Snow, 80 Ala. 
45; Deeter v. Crossley, 26 Iowa 180; 
Hall \v. Hurd, 40. Kan. 740; 21. P 
585; Dodson v. Clark, 38 Mo. A. 150. 

29. Henry v. Orear, 104 Mo. A. 
570, 78 SW 283; Malarkey v. O’Leary, 
34 Or. 493, 56 P 521. But see Stevens 
v. Home Sav., ete. Assoc., 5 Ida. 
741, 51 P 779, 986 (the mortgagee 
may set up any rights under the 
mortgage by way of counterclaim). 


30. Drennen Motor Car Co. v. 
Evans, 192 Ala. 150, 68 S 308. 
31. Martin v. Walker, 196 Ala. 


469, 71 S 667. 

32. See Pollock v. Milburn, 112 
Iowa 528, 84 NW 521; Kinne v. Tullis, 
Set A.) 62 P 114. 

Boyes v. Summers, 46 Nebr. 
308° 64 NW 1066. 

34. Mato v. Banco Territorial, 30 
Porto Rico 16. 

35. Bright v. Wynn, 210 Ala. 194, 
97 S 689; Butler Cotton Oil Co. v. 
Brooks, 204 Ala. 195, 85 S 778; Wing 
v. Union Cent. L. Ins. Co., 181 Mo. A. 
$81, 168 SW 917.. 

[a] Against nonresident.—The ac. 
tion may be maintained against a 
nonresident, Mathews v. Union Cent. 
L. Ins. Co., 104 Kan. 254, 178 P 609. 

36. Fitzgeral v. Heady, 225 Mass. 
75, 118 NE 844; Wiener vy. Peacock, 
31 Mo. A. 238; Crawford y. Simon, 
159 Pa. 585, 28 "A 491. 

[a] Coexecutor.—A statute im- 
posing a penalty upon a mortgagee 
who wrongfully refuses to satisfy a 
mortgage of record is applicable to 
an executor of the mortgagee who, 
when payment is made to his co- 
executor, refuses to produce the bond 
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which is construed as a mortgage,’ and upon either 
of the joint holders of the mortgage who refuses to 
join in the satisfaction executed by the other,®* but 
not upon a mortgagee who has sold and transferred 
the mortgage before the demand for its satisfaction, 
retaining no interest in it,?® nor upon a corporation 
mortgagee, unless the statute specifically apples to 
such artificial persons.?° 

[§ 984] 6. Who May Sue. To recover the statu- 
tory penalty the party complaining must bring him- 
self within the letter of the statute.4t When there 
is more than one mortgagor the right of action is 
joint and not individual,*? and all of them must join 
as plaintiffs in the action.42 Under some statutes, 
the penalty cannot be recovered by the mortgagor’s 
grantee,** but under others the right of action in- 
ures to the benefit of the mortgagor’s grantees *> and 
his heirs.*¢ 

[§ 985] 7. Pleadings. The complaint or petition 
should state. all the facts necessary to establish 
plaintiff’s right to recovery.** It should show plain- 
tiff’s title to maintain the action,‘® and should de- 
seribe the mortgage and show the relation of the 
parties to be that of mortgagor and mortgagee,*® 
and should aver distinctly the payment of the debt 
secured or other full performance of the conditions 
of the mortgage,°° and the demand for entry of 
satisfaction and refusal thereof;°! and that the ex- 
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[§§ 983-988 


penses of filing and recording such release were paid 
or tendered to the holder of the mortgage; °’ and 
should not unite in one count claims for damages 
and claims for the statutory penalty.®*? Matters 
tending to excuse or justify the mortgagee’s refusal 
must be specially pleaded and cannot be given under 
the general issue.®* 

[§ 986] 8. Evidence.®> The general rules as to 
evidence in regard to presumptions,°® burden of 
proof,®? admissibility,°* and its weight and_ suffi- 
ciency,®® apply in these actions. So the, burden of 
proving the essential facts is on plaintiff.°° 
record of the mortgage is admissible to show its 
existence and contents as well as the fact of its 
recordation.*! Where the statutes prescribe the 
amount of the penalty no evidence of damages is 
required.® " 

[§ 987] 9. Questions of Law and Fact. What 
questions are of law or fact are determined by the 
general rule.** 

[§ 988] 10. Damages. Some of the statutes fix and 
limit the amount of recovery,®* thereby precluding 
the recovery of damages, except the sums specl- 
fied,®> whether the amount of the mortgage is great 
or small ® and whether or not actual damages have 
been suffered at all.°7 But in some jurisdictions the 
statute allows, in addition to the fixed penalty, the 
recovery of such damages as may be shown,** but 


and mortgage, deliver them to the 
mortgagor, and join in an entry of 
satisfaction on the record. Craw- 
ford v. Simon, 159 Pa. 585, 28 A’ 491. 

37. Morrill v. Title Guaranty, etc., 
Co:, 94 Wash. 258, 162 PP 360, 163 Pe 


HBB 

38. Crawford v. Simon, 159 Pa. 
585, 28 A 491. 

39. Harris v. Swanson, 67 Ala. 


486; Royal Lumber Co. v. Ellsberry, 
9 Ala. A. 478, 63 S 785; Murphy v. 
Fleming, 69 Mich. 185, 36 NW 787; 
Brown v. Yarbrough, 130 Miss. 715, 
94 S 887. 

{a] Unrecorded assignment. — It 
has been held that an assignment of 
the mortgage does not relieve the 
mortgagee from liability under the 
statute, unless it is recorded, so that 
the assignee has power (o discharge 
the mortgage of record. Perkins v. 
Matteson, 40 Kan. 165, 19 P 633; 
Jones y. Fidelity, L.-& T. Co:, 7S. D: 
122, 68 NW 553. 

40. Studebaker Bros. Mfg. Co. v. 
Morden, 159 Ind. 173, 64 NE 594; 
Southern Indiana Loan, etc., Inst. v. 
Doyle, 26 Ind. A. 102, 59 NE 179. 

41. Wilkerson v. Sorsby, 201 Ala. 
182, 77 S 708. 

[a] Service by publication. 
Where the mortgagee was served 
only by publication, although her 
attorney who received payment was 
made a party defendant, no judg- 
ment for the penalty prescribed by 
the statute could be allowed for the 
mortgagee’s failure to cancel the 
mortgage. Cadle v. McLimans, 23 
Wyo. 515; 153 P 901. 

42. Harris v. Swanson, 62 Ala, 
299; McClendon v. Henderson Land, 
etc., Co., 9 Ala. A. 480, 63 S 811. 

43. McClendon y. Henderson Land, 
ete., Co., supra. 

44. Capps v. U. S. Bond., ete., Co., 
274 Fed. 357 (Oklahoma statute). 

45. Jones v. Fidelity L. & T. Co., 
7 SD 122, 685NW. 5538. 

46. Jones v. Fidelity L. & T. Co., 
supra. 

47. See cases infra this note. 

[a] Complaints or petitions held 
sufficient.—Bright v. Wynn, 210 Ala. 
194, 97 S 689; Johnson v. Frix, 177 
Ala. 251, 58 S 427; Burns v. Reeves, 
127 Ala. 127, 28 S 554; Mathews v. 
Union *Gent.) El. Ins Con ylls skan, 1! 
213 P 157; Mathews v. Union Cent. L. 


Ins: Co; 104 kann 2545017 See s3609) 
ee V.- Wards 43) Kan> 695, 23: 9 P 
[b] Complaints or petitions held 
insufficient.—Butler Cotton Oil Co. v. 
Brooks, 204 Ala. 195, 85 S 778; Wing 
v. Union Cent. 1.) Ins..,Co.;) 155: Mo. 
AN 350s Lois Wee idee eke com tv; 
Newell, 125 Mo. A. 389, 102 SW 604. 
Kingston v. Newell, supra; 
Teetshorn v. Hull, 30 Wis. 162. 

49. Williams v. Bowdin, 68 Ala. 
126; Spaulding v. Sones, 11 Ind. A. 
562, 39 NE 526. 

[a] Allegations held sufficient to 
show assignment to defendant. 
Adams v. McKay, ete., Inv. Co., 155 
Ark. 556, 244 SW 708. 

50. Gamble v. Canadian, ete, 
Mortg., etc., Co., 6 Ida. 202, 55 P 241; 
Kingston v. Newell, 125 Mo. A. 389, 
102 SW 604; Crumbly v. Bardon, 70 
Wis. 385, 36 NW 19. 

51. Steiner v. Pllis, (Ala.) 7S 803. 

5@ Mason v. Penn Mut..L. Ins. 
Co., 91 Okl. 223, 216 P 666. 

53. Scott v. Robards, 67 Mo. 289. 

fa] Where a cross complaint 
stated a cause of action in favor of 
the mortgagor against the mortgagee 
for its refusal or delinquency in dis- 
charging the mortgage, the complaint 
was not demurrable because the 
mortgagor had mistaken his measure 
of damages. Morrill vy. Title Guar- 


anty, etc, Co., 94 Wash. 258, 162 P 
360, 163 P7338. 

54. Petty v. Dill, 53 Ala. 641; 
Henry v. Orear, 104 Mo. A. 570, 78 
SW 283. 

55. Evidence of payment, dis- 
charge, or satisfaction see supra 
§§ 914-918. 

56. See Evidence §§ 25-88. 

57. See Evidence §§ 13-24. 

58. See Evidence §§ 89-1729. 

{a] Evidence held admissible.— 


(1) Avant v. Avant, 207 Ala. 409, 
92 S 651; Burton v. Phillips, 161 Ala. 
664, 49 S 848; Pickett v. Frost, 7 
Ala. A. 443, 61 S 476; Royer v. Per- 
kins Loan, ete, Co., 101 Kan. 733, 
168 P 848, LRAI918B 595. (2) Writ- 
ten demand for entry of satisfaction 
admissible. Drennen Motor Car Co. 
v. Evans, 192 Ala. 150, 68 S 303. 
(3) Mortgage book admissible to 
show no entry of satisfaction. Dren- 
nen Motor Car Co. vy. Evans, supra. 

' [b] Evidence held inadmissible.— 


Bright v. Wynn, 210 Ala. 194, 97 S 
689; Royal Lumber Co. v. Elsberry, 
185. Ala. -462, 64-S.41;) Burtonev 
Phillips, 4° Ala. A..°225, 57.S L528 
Sinks v. Kimmel, 221 Il]. A. 416. 

59. See Evidence §§ 1730-1806. 

[a] Evidence held sufficient. 
Mathews v. Union Cent. L. Ins. Co., 
113: Kans ay 213iePh 1oicotRoyertine 
Perkins L. & T. Co., 101 Kan. 733, 
168 P 848, LRA1918B 595. 

{b] Evidence held insufficient.— 
Hill-Ingham Lumber Co. v. Neal, 89 
Ark. 385, 117 SW 247. 

60. Bright v. Wynn, 210 Ala. 194, 
97 S 689; Kinard v. Hill,*154 Ala. 
632, 45 S 60; Thomason Grocery Co. 
v. Mitchell, 114 Ala. 315, 21 S 461; 
Hill-Ingham Lumber Co. v. Neal, 89 
Ark. 385, 117 SW 247. 

61. Steiner v. Snow, 80 Ala. 45; 
Williams v. Bowdin, 68 Ala. 126. 

€2. Swallow vy. First Nat. Bank, 
35 N. D. 608, 161 NW 207. 

63. See Trial [388 Cyc 1511]. 

{a] Evidence held sufficient to go 
to jury.—Odenville Bank v. Hannah, 
211 Ala. 648, 101 S 589; Royal Lum- 
ber Co. v. Elsberry, 185 Ala. 462, 64 
S 71; Ikard v. Armstrong, 10 Ala. 
A. 657, 65 S 849; Blount v. Adtna 
Bldg., etc. Assoc., 97 Kanis77, 154 B 
222. 

64. See statutory provisions. 

65. Morrill v. Title Guaranty, ete., 
aa 94 Wash. 258, 162 P 360, 163 P 
73 


[a] Successive demands. — The 
penalty for failure to release a mort- 
gage is the particular sum specified 
by the statute, but not such sum 
upon every successive demand. and 


refusal to release thereafter. Sinks 
v. Kimmel, 221 Ill. A. 416. 
66. Collar v. Harrison, 28 Mich. 


518; Swallow v. First Nat. Bank, 28 
N. D. 2838, 292, 148 NW 630 [quot 
Cyc]; Morrill v. Title Guaranty, etce., 
ae 94 Wash. 258, 162 P 360, 163 P 
Morrill v. Title Guaranty, etce., 
Co., supra. 

68. Van Doren v. Wolf, 112 Kan. 
380, 211 P 144; Vaught v. Pettyjohn, 
104 Kan. 174, 178 P 623; Swallow v. 
First Nat. Bank, 28 N. D. 283, 292, 
148 NW 630 [quot Cyc]. 

[a] Verdict held not excessive.— 
Johns v. Rollison, 152 Ark. 52, 237 
SW 448. 3 


sss 
For later cases, developments and changes in the law See cumulative Annotations, same title, page and note number. 
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“§§ 988-990] 


these include only such damages as are the natural 
and necessary result of the mortgagee’s breach of 
duty, and the mortgagor is not entitled to exem- 
plary damages where he is not shown to have been 


actually injured.®® 
[§ 989] 


eral. 


enforced as a lien. 


release canceled.*® 


Conditions to relief. Parties seeking relief may be 
required to do equity,’® as by returning what has 


been received in payment.”7 


’ 
69. Chinn v. Wagoner, 26 Mo. A. 
678; Swallow v. First Nat. Bank, 28 
D. 283, 292, 148 NW 630 [quot 
Mickie v. McGehee, 27 Tex. 


70. Grounds for setting aside see 
infra §§ 990-993. 

71. U. S.—Brumby v. Jones, 141 
Fed. 318, 72 CCA 466. 

Cal.—Stephenson y. Hawkins, 67 
Cal. 106, 7 P 198; Klauber v. Vig- 
neron, 3 Cal. Unrep. Cas. 795, 32 P 
248. 

Tll.—MeMillan v. McMillan, 184 Ill. 
230. 56 NE 302; Stanley v. Valentine, 
79 Ill. 544 

Ind.—Reeves v. Hayes, 95 Ind. 521; 
Sidener v. Pavey, 77 Ind. 241. 

Iowa.—BEllis v. Lindley, 37 Iowa 
334, 

Kan.—Southern Kansas Farm, etc., 
Co. v. Garrity, 57 Kan. 805, 48 P 33. 

Ky.—Farmers, etc., Ins. Co. v. Ger- 
man Ins..Co., 79-Ky. 598. 


Me.—Kinnear v. Lowell, 34 Me. 
299. 

Md.—Bond v. Dorsey, 65 Md. 310, 
4 A 279 


Mass.—Willcox v. Foster, 132 Mass. 
320; Bruce v. Bonney, 12 Gray 107, 
41 AmD=739: 

: Mo.—Martin v. Turnbaugh, 153 Mo. 

172, 54 SW 515. 

j Nebr.—Gadsden v. 65 
‘Nebr. 447, 91 NW 285. 

N. H.—Elliott v. Gilchrist, 64 N. H. 

260, 9 A 382. 

N. J.—Fidelity Trust Co. v. Baker, 

60 N. J. Eq. 170, 47 A 6; Hampton v. 
Nicholson, 23 Need: Eq. 423; Dubois 
v. Schaffer, 23 N. J. Hq. 401; Dud- 
ley v. Bergen, 23 N. J. Eq. 397; Banta 


Johnson, 


v, » Vreeland, 15:) N.- J. Eq: 1038, 82 
AmD 269; and ‘Title, etc., Co. v. 
Kohlenberg, (Ch.) 35 A 295 


N. Y.—Fassett v. Smith, 23 N. Y. 
252; Barnes v. Wintringham, 32 Hun 
43; Lumber Exch. Bank y. Miller, 18 
Mise. 127, 40 NYS 1073. 

Or.—Talbot v. Garretson, 31. Or. 
256, 49 P 978. 

Pa.—Independent Bldg., etc., Assoc. 
v. Real Hstate Title Co.,.156 Pa. 181, 
27 A 62. 

S. D.—Ipswich Bank v. Brock, 13 
S. D. 409, 88 NW 436. 

Vt.—McKenzie v. McKenzie, 52 Vt. 
204. 

Wash.—Bunger v. Pruitt, 73 Wash. 
569, 574, 132 P 237 [quot Cyc]; Nom- 
menson y. Angle, 17 Wash. 394, 49 P 
484, 

Wis.—Lee v. Wagner, 71 Wis. 191, 


386 NW 597; Hollenback v. Shoyer, 
16 Wis. 499. : 
[a] Turpitude of complainant.— 


An officer of a fraternal society, who 
wrongfully loaned funds of the so- 
ciety to a third person, obtaining a 
mortgage in his own name as secu- 


rity therefor, will not be denied re-! 


F. Canceling or Setting Aside Discharge 
or Release; Reinstatement of Mortgage—l. In Gen- 
A release or satisfaction of a mortgage may, 
upon proper grounds,’® be canceled or set aside,’ 
and thereafter, unless the rights of third persons 
may preclude such relief,’ it may be reinstated and 
However, if the act of the 
mortgagee in releasing or discharging the mortgage 
was deliberate and intentional, and the mortgage 
debt in fact paid, it must stand, 
erates to his prejudice, and whatever may have 
been his reasons for satisfying it.™4 
stranger to the transaction has no right to have the 
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sponsibility for 


Estoppel and laches. 
estopped from denying the validity of the satisfac- 
tion of his mortgage.*® 


[41.0.0] . 82h 


A mortgagee may be 


But the fact that the re- 
the release can be traced to the 


negligent conduct of the mortgagee is not of itself 


although it op- 


An absolute 


sufficient to create an estoppel as against the mort- 
gagee and in favor of the subsequent general cred- 
itors of the mortgagor.” 
it must further appear that such subsequent creditor 
knew that the mortgage had been canceled, and be- 
lieved that it had been satisfied, and that he relied 
on such belief and was induced thereby to extend 
credit to the mortgagor.*° 
not sustainable where there is no unreasonable delay 
and the mortgagee acts with reasonable promptness 
after the discovery of the facts.*? 

[§ 990] 2. Grounds—a. In General. Fraud or for- 
gery,®? accident or mistake,®* or want of authority,** 


To create such estoppel, 


The defense of laches is 


may be grounds for the cancellation of a release or 


mortgage shows 


lief in equity, to protect the mort- 
gage and secure the cancellation of 
a discharge obtained by the third 
person’s fraud, as against the objec- 
tion of the third person. Downing v. 
Hill, 165 Mich.’559, 130 NW 1115. 

72. Colo.—Lawson v. Whitley, 69 
Golo. 346,.194 P 355. 

Fla.—Elizabethport Cordage Co. v. 
Whitlock, 37 Fla. 190, 20 S 255. 

Ind.—Voris v. Ferrell, 57 Ind. A. 
1, 103 NE 122. 

Iowa.—Raymond v. Whitehouse, 
119 Iowa 132, 93 NW 292. 

Me.— Williams v. Libby, 118 Me. 
80, 105 A 855. 

Mich.—Lowry v. Bennett, 119 Mich. 
301, 77 NW 935. 

Okl.—Foster v. Whitenton, 96 Okl. 
“87 22000 520 

Pa.—Minehart v. Jahn, 35 Pittsb 
LegJNS 1738. 

Wash.—Bormann vy. Hatfield, 96 
Wash. 270, 164 P 921, LRA1917E 1052. 

[a] Reinstatement of original 
mortgage after foreclosure of substi- 
tuted mortgage.—Where money was 
loaned to pay off a first mortgage on 
the representation of the mortgagor 
that the land was otherwise unen- 
cumbered, the lender will be entitled 
to have the first mortgage, which 
was released, reinstated as against 
an intervening second mortgagee 
even after such first mortgage is 
paid and delivered up to the mort- 
gagor, and such lender has fore- 
closed the mortgage, given him to 
secure the money advanced, and 
taken possession of the premises. 
Union Mortg., etc., Co. v. Peters, 72 
Miss. 1058, 18 S 497, 30 LRA 829. 

{b] Persons entitled to object.— 
(1) A bid on an execution sale which 
had been credited on account of 
judgment is an intervening right 
which could not be set aside so as 
to restore a canceled mortgage to 
its original lien. Chase v. McKen- 
zie, 81 Or. 429, 159 P 1025. (2) The 
right of a mortgagee to have his 
mortgage restored may not be de- 
feated by former owners who had 
conveyed all their interests in the 
land prior to the execution of a 
new mortgage to secure bonds is- 
sued to pay such mortgage and other 
prior mortgages. Supreme Ruling F. 
M. C. v. Lawton, 143 App. Div. 699, 
128 NYS 348. : 

Effect of mistaken, fraudulent, or 
unauthorized release upon priority of 
mortgage see supra § 548. 

73. . S.—McLean v. Clapp, 141 
U. S. 429, 12 SCt 29, 35 L. ed. 804. 

Ark.—Shapard v. Mixon, 122 Ark. 
530, 184 SW 399. 

Iowa.—Gjerde v. Thelander, 197 


Iowa 1384, 199 NW 401; Cherry v. 
Welsher, 195 Iowa 640, 192 NW 149. 
Ky.—Evans v. Rhea, 14 SW 82, 12 


discharge and the reinstatement of the mortgage. 
And generally this relief may be had where the 


some special equity,®® as a failure 


KyL 224. 

Md.—Parsons v. Urie, 104 Md. 
238, 64 A 927, 8 LRANS 559, 10 Ann 
Cas 278. 

Mich.—Downing v. Hill, 165 Mich. 
559, 180 NW 1115. 

RS H.—Benson y. Tilton, 58 N. H. 

uk 


N. Y.—Supreme Ruling F. M. C. v. 
Taw tau 143 App. Div. 699, 128 NYS 
34 


Oh.—Challen vy. Clay, 7 Oh. Dec. 
(Reprint) 259, 2 CincLBul 22. 

Or.—Dennison v. Jossi, 93 Or. 581, 
St 269.68 cide ele eae Scott v. 
Smith, 58 Or. Neeley «a ba Based & 

Tex.—First State Bank os Jones, 
(Civ. A.) 171 SW 1057 [rev on other 
grounds 107 Tex. 623, 183 SW 874]. 

Vt.—Sowles v. Hall, 62 Vt. 247, 20 
A 810, 22 AmSR 101. 

Wash.—Bunger v. Pruitt, 73 Wash. 
569, b74,7032 P2372 faust Cyc]. 


va Weber v. Zeimet, 30 Wis. 
74 Weidner v. Thompson, 69 


Iowa 36, 28 NW 422; Talbot v. Gar- 
retson, 31 Or. 256, 49 P 978. 

[a] “A mortgagee who, with com- 
plete knowledge of the existence of 
another lien on the mortgaged prem- 
ises, deliberately cancels and releases 
his security, cannot subsequently ask 
a court of equity to restore him to 
his original priority.” Talbot v. 
Garretson, 31 Or. 256, 267, 49 P 978 
(the intervening interest was a judg- 
ment lien). 

Tos TLarp™ DIG e., felC. we ASSOGHE Vie 
Davis, 56 Pa. Super. 282. 

76. Lomas, ete., Co. v. Isacs, 101 
Conn. 614, 127 A 6; Rutledge v. An- 
derson, 24 Man. 401, 20 DomLR 97, 
28 WestLR 593. 

77. Supreme Ruling FF. M. C. v. 
Lawton, 143 App. Div. 699, 128 NYS 
348. But see Hollenback y. Shoyer, 
16 Wis. 499 (where amount was ad- 
mittedly due plaintiff and no objec- 
tion was urged before trial on 
merits). 
es Jordan v. Forlong, 19 Oh. St. 

79. McConnell v. American Nat, 
Bank, 59 Ind. A. 319, 103 NE 809. 


80. McConnell vy. American Nat. 
Bank, supra. 
81. Johnstone v. Burhans, 68 


Mise. 484, 124 NYS 465. 

[a] Laches held not to exist.— 
Vliet v. Cowenhoven, 83 N. J. Eq. 234, 
90 A 681. : 

g@. See infra § 992. 

83. See infra § 993. 

84 See infra § 991. 

85. Cansler v. Sallis, 54 Miss. 446; 
Everson v. McMullen, 113 N. Y. 293. 
21 NE 52, 10 AmSR 445, 4 LRA 118; 
Proctor v. Thrall, 22 Vt. 262. 

[a] Rights of third persons se- 
cured by mortgage.—Where a mort- 
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of the consideration on which the release was 
given,®® or the invalidity of a new mortgage which 
was given on the surrender and cancellation of the 
old,°* or where the mortgage was released upon the 
conveyance of the mortgaged property to a third per: 
son and the sale is rescinded or proves ineffective,*® 

or where the lien of the mortgage has failed because 
the title then held by the mortgagor is adjudged 
invalid, and he afterward acquires a confirmation 


Obi t.82 


[§ 991] b. Unauthorized Entry of Satisfaction. 
Where a release or satisfaction of a mortgage is exe- 
cuted by a person who had no authority to give it, 
or who had authority to do so only on certain terms 
or conditions which were not complied with, equity 
may cancel or set aside the satisfaction, or, without 
formal action of that kind, may disregard it and 
enforce the mortgage notwithstanding,®® except as 
such relief may be precluded by the necessity of 
protecting the rights of third persons.°? 
will not be done where the mortgagee is shown to 


gage is given to A, but it is dis- 
tinctly provided therein that only 
a part of the amount shall be paid 
to him and the remainder to others, 
a satisfaction piece executed by A 
on his receipt of the whole amount 
will be set aside. Waterman v. Web- 


ster, 108 N. Y. 157, 15 NE 380. 
86. Shapard v. Mixon, 122 Ark. 
530, 184° Sw | 399; “McConnell. xv. 


American Nat. Bank, 59 Ind. A. 319, 
103 NE 809; Supreme Ruling F. M. C. 
v. Lawton. 143 App. Div. 699, 128 
NYS 348; Smith v. Smith, 8 NYS 
637; Nommenson vy. Angle, 47 Wash. 
394, 49 P 484. 

[a] Partial failure of considera- 
tion for the execution of a contract 
of lease, intended to extinguish a 
mortgage debt, gave the mortgagee 
the same rights in the direction of a 
revival of the mortgage as a total 
failure. Shapard v. Mixon, 122 Ark. 
530, 184 SW 399. 

Necessity of gt ae da ag for re- 
lease see supra § 93 


Restoration of ae see supra 
548. 


87. Underhill v. Crennan, 25 Hun 
(N. Y.) 569; American Sav. Bank, 
etc., Co. v. Helgesen, 67 Wash. 572, 


122 P 26, AnnCasi1913A 390. 
Restoration of priority see supra 
548. 

Roe Fewell v. Kessler, 30 Ind. 195; 
Hunt wv. Kox, .b' B—Mon.~(Ky,.), 38203 
Morgan v. Michigan Air-Line R. Co.. 
57 Mich. 430, 25 NW 161, 26 NW 865; 
Browne v. Davis, 109 N. C. 23, 18 SE 
703. But see Patterson v. Tanner, 
22 Ont. 364 (failure of purchaser to 
complete sale does not give mort- 
gagee right without some sufficient 
reason to treat sale as nullity and 
fall back upon his mortgage as if 
exercise of power of sale was mere 
matter of form). 

[a] Failure to object.—(1) The 
mortgagee can base no claim to have 
his mortgage restored on irregulari- 
ties or defects in the sale of the 
property, which are acquiesced in or 
not objected to by the immediate 
parties to the sale, such as a faulty 
delivery of the deed (Fewell v. Kess- 
ler, 30 Ind. 195), (2) nor on the fact 
that the land, conveyed to a city for 
the special purpose of being used as 
a public park, is diverted to other 
uses, where the parties immediately 
in interest do not object, and it does 
not appear that the mortgagee’s in- 
terests have been injured (Morgan vy. 
Michigan Air-Line R. Co., 57 Mich. 
430, 25 NW 161, 26 NW 865). 

89. Toms v. Boyes, 50 Mich. 352, 
15 NW 506. 

90. Cal.—Martin v. De Ornelas, 
139 Cal. 41, 72 P 440. \ 

Colo.—Harker vy. Scudder, 15 Colo. 
AY 69 Olek alo 7: 
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have received actual satisfaction or to have accepted 
the benefits of the arrangement which resulted a 
the entry of satisfaction.® 
against the estate of the agent is not such a ratificad 
tion of his authority as to prevent a cancellation | 
of the unauthorized entry of the release for satisfac-_ 
tion of the mortgage.®° 

[§ 992] ¢. Forgery or Fraud. Equity will, except. 
where the rights of third persons may prevent, _ 


92 


The filing of a claim 


cancel or set aside, or simply disregard, a releas 


But this 


Fla.—Zewadski v. 


Dyal, 
109, 82 S 846. 


78 Fla. 
; Troy, .282 Ill; 481, 
83 NE 960; Reed v. Jennings, 196 
Ill. 472, 63 NE 1005; Stiger v. Bent, 
ig Gi bys DAME ACE 

Ind.—Conley v. Dibber, 91 Ind. 413; 
Mallett v. Page, 8 Ind. 364; Voris v. 


Bertell, 57 Ind. A. 1, 103 NB 122; 
Bldg. Assoc. v. 
Rereneou: 29 La. Ann. 548; Ball v. 
Ball 5 Waele 
Mo.—Seitz v. Durning, 8 Mo. A. 


208. 
Nebr.—Whipple v. Fowler, 41 Nebr. 
675, 60 NW 15. 
ie J.—Harris v. Cook, 28 N. J. Eq. 
N. Y.—Waterman vy. Webster, 108 


N. Y. 157, 15 NE 380; Johnstone v. 
Burhans, 68 Misc. 484, 124 NYS 
465; Hawley v. Levee, 66 Misc. 280, 
282, 123 NYS 4 [cit Cyc]; King v. 
McVicker, 3 Sandf. Ch. 192. 

ie C.—Davis v. Rogers, 84 N. C. 

91. See supra §§ 548, 549. 

92. Citizens’ State Bank v. Vic- 
toria Sanatorium, 179 Iowa 671, 161 
NW 664; Burns v. Yeizer, 27 Miss. 
188. 


93. Johnstone v. Burhans, 68 Misc. 
484, 124 NYS 465. 

94. See supra §§ 548, 549, 

95. Luther v. Clay, 100 Ga. 236, 
28 SH 46, 39 LRA 95. 

[a] Duty of mortgagee on dis- 
covering forgery.—It is the duty of 
the mortgagee, or of both the trustee 
and the beneficiary in a deed of trust, 
when a forged satisfaction or release 
of the security is recorded, to in- 
form all persons who may apply to 
them for information that such re- 
lease is a forgery; but the law does 
not require them to execute and 
record any instrument to counteract 


the forgery. Chandler v. White, 84 
Ill, 436; 

96. U. S.—McLean vy. Lafayette 
Bas 16 F. Cas, No. 8,888, 3 McLean 
0 ‘ 

Cal.—San Francisco Mut. Loan 
Assoc. v. Bowden, 137 Cal. 236, 69 P 
1059; Red Jacket Tribe No. 28 vy. 


Gibson, 70 Cal. 128, 12: P 127%. 
Colo.—Delta County Land, ete., Co. 
V.,  Laleott, Ui ColomA, Se? 68 P 985; 


Hares v. Scudder, 15 Colo, A, 69, 61 
P 7 
Ill.—Henschel v. Mamero, 120 III. 


660, 12 NE 203; Remann v. Buckmas- 
ter, 85 Ill. 403; Olney Loan, etce., 
Assoc. v. Rush, 97 Till, A. 349. 
Ind.—Burton v. Reagan, 75 Ind. 
77; McConnell v, American Nat. Bank, 
59 Ind, A. 319, 103 NE 809; Voris v. 
Ferrell, 57 Ind. A. 1, 103 NE 122. 
Iowa.—Gjerde v. Thelander, 197 
Iowa 1384, 199 NW 401; Heuser v. 
Sharman, 89 Iowa 855, 56 NW 525, 


or satisfaction of a mortgage forged by the mort- 
gagor or some one acting in “his interest, or which 
was procured from the mortgagee by fraud, conceal 
ment, or misrepresentations, or by means ‘of prom-_ 
ises which have not been fulfilled.®® 
[§ 993] d. Accident or Mistake. 
principle, a release or satisfaction entered by acci-_ 
dent or inadvertence, as where it is made to apply 
to the wrong mortgage, or by a mistake as to an es- 
sential fact, so that it is not in aceordanee with the 
real intention of the party, may be set aside a 


On the sane 


48 AmSR 390; Livermore y. eh 
87 Iowa 705, 55 NW 37. ; 
Kan. Southern Kansas Farm, ete. — 


Co. v. Garrity, 57 Kan. 805, 48 P’ 33. 
Me.—Kinsley vy. 74 Me. 


165 Mich. 
Gondola 
Ferguson vy. 
36, 35 NW 820. 

28 Miss. 


(A.) 215 _ 


cal 
Nelson ve 


Davis, 


8. 

Mich.—Downing v. Hill, 
559, 1830 NW 1115; Beal v. 
75 Mich. 77, 42 NW 685; 
Glassford, 68 Mich. 

Miss.—Holmes y. 
607. 

Mo.—Sweet v. Leffel, 
908. 

Nebr.—Frerking v. Thomas, 
Nebr. 193, 89 NW 1005; 
Bevins, 14 Nebr, 153, 15 NW 208. 

N. J.—Stimis v. Stimis,»60 N. & 
é 
8 
7 
: 


Bacon, 


Eq. 3138, 47 A 20; Heyder v. Excelsior 
Bldg. Loan Assoc., 42 N. J. Hq. 403, 
8 A 310, 59 AmR "49; Young v, Hill, 
31 N. J. Hq. 429; Wooa Vv. Stover, 

N. J. Eq. 248; Stover v. Wood, 26 Nd 
J. Eq. 417 [aft 28 N.- J. Eq. 253); 
ee v. Bergen, 23 N. J. Eq. 397. 

Pa Y.—Barnes v. Camack, 1 Barb. 

Okl.—Foster vy. Whitenton, 96 Okl. 
LST 22a Pr 2. 

Pa.—Saint v. Cornwall, 207 Pa, 270, 
56 A 440; Independent. Bldg. ete, 
Assoc. v. Real Est. Title Cor “156 Par 
US], M27 AS 62): ee App., 1247 


Pa. 138, 16 A 63 
Spr ices 5 Leigh (325 


Va.—Poore Vv. 
Va.) 52, 27 AmD 582, 

Ww. Va.—Taylor v. Godfrey, 62 W.~ 
Va. 677, 59 SE 631; Fidelity Ins., ete., 
Co. v. Shenandoah’ Valley R. Co., 32 
W. Va. 244, 9 SE 180 

Wis.—Wilton v. May berry, 75 Wis. 
191, 48 NW ‘901, 1% AmSR’'193)9Gm 
LRA 61. 

Man.—Rutledge v. Anderson, 24 
eta 401, 20 DomLR 97, 28 WestLR 

[a] Want of consideration.—In a 
proceeding to cancel a release of a 
mortgage on the ground of fraudulent 
representation and mistake, in the 
absence of eyidence of such fraud 
or mistake, the release cannot be 
avoided on the mere ground of want 
of consideration. Stephenson Vv. 
Hawkins, 67 Cal. 106, 7 P 198. 

{b] Reliance on representations.— 
Where a mortgagee releases his mort- 
gage and acceptS a new mortgage 
on other property, as to which he is. 
assured by the mortgagor that there 
are no existing liens upon it, he can- 
not procure a cancellation of his 
release and the reinstatement of his 
original mortgage on a mere show- 
ing that there were in fact other valid. 
liens on such property, but he must 
also show that he executed the re-: 
lease in reliance upon the mort- 
gagor’s misrepresentation. McKeen 
Nae ae 46 Minn. 426, 49 NW 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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the mortgage reinstated,®” except_as the rights of 


third persons may prevent.°® 
Mistake of law. 


having frequently 
of law.? 


was a mistake of law,* where the 

97. Ala.—lLacey v. Pearce, 191 Ala. 
258, 68 S 46. 

Cal.—White v. Stevenson, 144 Cal. 
104, 77 P 828; Russell v. ‘Mixer, 42 
Cal. 475. 

Colo.—Lawson v, Whitley, 69 Colo. 
346, 194. P 355. 


Conn.—Lomas, ete., ‘Co. v. Isacs, 
101 Conn. 614, 127 A 6. 
Del. —Stoeckle v. Rosenheim, 10 


Del. Ch. 195, 87 A 1006. 

Til. —Seymour v. Mackay, 126 Il. 
341, 18 NE 552; Henschel v. Mamero, 
120 Ill. 660, 12 NE 203. 

Ind.— Wells v. Huffman, 69 Ind. A. 
379, 121 NE 840; Voris v. Ferrell, 54 
Ind. A. 1 H03 NE 122. 

Towa.—Cherry vy. Welsher, 195 Iowa 
640, 192 NW 149; Kent v. Bailey, 181 
Towa 489, 164 NW 852; Bowen v. Gil- 
bert, 122 ‘Iowa 448, 98 NW 273; Bruse 
Vv. Nelson, 35 Towa 157. 

Kan.—Southern Kansas Farm, etc., 
Co. v. Garrity, 57 Kan. 805, 48 Pp Be 

Me.—Kinsley v. Davis, 74 Me. 498; 
Cobb v. Dyer, 69 Me, 494. 


Md.—Bond vy. Dorsey, 65 Md. 310, 
4A 279. 

Mass.—Waltham Co-op. Bank Vv. 
Barry, 231 Mass. 270, 121 NE 71, 
Bruce v. Bonney, 12 Gray 107, 71 
AmD 739. 

Mich.—Ferguson v. Glassford, 68 


Mich. 36, 35 NW 820; Wright v. Gar- 
rison, 40 Mich. 505 French v. De Bow, 
38 Mich. 708. 

Minn.—Ligget v. Himle, 38 Minn. 
421, 38 NW 201; Geib v. Reynolds, 
35 Minn. 331, 28 ‘NW 923. 

Mo.—Martin v. Turnbaugh, 153 M 
172, 54 Sw 515. 

Mont.—Mueller v. Renkes, 31 Mont. 
£00, 16 ee bat 


Nebr.—Gadsden v. Johnson, 65 
Nebr. 447, 91 NW 285; Farrell v. 
Bouck, 60 Nebr. 771, 84 "NW 260, 61 


Nebr. 374, 86 NW 907. Z 

N. H.—Hammond y. Barker, 61 N. 
Be io 

N. J.—Vliet v. Cowenhoven, 83 N. 
J. Eq. 234, 90 A 681; Swedesboro 
Loan, ete., "Assoc. Vv. Gans, Gd=ENi ea 
Eq. 132, 55 A 82; Land Title, ete, 
Gee Vv. Kohlenberg, (Ch.) 35 A 295. 

N. Y.—Barnes v. Wintringham, 32 
Hun 43; Dodin v. Dodin, 26 Misc. 153, 
56 NYS 786; Lumber Exch. Bank v. 
Miller, 18 Misc. 127, 40 NYS 1073. 

N. D.—Strehlow v. Fee, 36 N. D. 
59, 161 NW 719. 

Oh.—Mossop v. Bidwell, 25 Oh. Cir. 
Gti N98.502; 5 Oh: JA. 196; Challen 
Ve Clayge & Oh. Dec. (Reprint) 259, 2 
CineLBul 22. ; 

Or.—Dennison v. Jossi, 93°Or. 581, 
184 P 269, 271 [cit ‘Cyc]; Scott v. 
Smith, 58 Or. Fon, 115) P9695 Long vi 
Dufur, iS? Or wl62 eee os Talbot Vv. 
Garretson, 31 Or. 256, 49 Pp 978. 

Pa.—Saint v. Cornwall, 207% Pay 270, 
56 A 440; Binney’s App., 116 Pa. 169, 
9 A 186; West’s App., 88 Pa. 341; 
Cross v. Stahlman, 43 Pa. 129; Pierie 
v. Metz, 9 Pa. Dist. 341; St. Peter’s 
Catholic Ben. Assoc. v. Baller, 21 
LancLRev 377. 

S. C.—Hutchison v. Fuller, 67 S. C. 
280, 45. SE 164. 

s. D.—Ipswich Bank v. Brock, 13 S. 
D. 409,.88 NW 436; Ricker v. Stott, 
13S. D. 208, 83 NW 47. 

Wash.—Bunger v. Pruitt, 73 Wash. 
-569, 574, 132 P 237 [quot Cyel. 

Ww. Va.—Taylor v. Godfrey, 62 Ww. 


Following the general rule,°® 
ordinarily equity will not grant relief where the 
mistake is a simple one of law and the party has 
full knowledge of all the facts and circumstances. 
But equity does not always follow this rule, equity 
given relief in cases of mistakes 
Accordingly, it has been held that the re- 
lease or discharge of a mortgage may be set aside 
and the mortgage reinstated, although the mistake 
was not unmixed with negligence,’ and although it 
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would allow one to enrich himself unjustly at the 


expense of another.® 


[§ 994] 


the debt.’ 


In General. 


failure to do so 


Va. 677, 59 SE 631; Fidelity Ins., etc. 
Co. iv. Shenandoah Valley R. Co., 32 
W. Va. 244, 9 SE 180. 

Wis.—Lee v. Wagner, 71 Wis. 191, 
36 NW 597. 

[a] Election of remedies.—‘‘When 
the defendant ascertained his mistake 
in making the release, he. had his 
option to institute an action in equity 
against all interested parties to set 
aside the ‘release and to foreclose the 
mortgage, or to sue in an action at 
law on the note. He chose the latter 
course, and, to secure the benefit of 
an attachment, made and filed an 
affidavit to the effect that he had no 
mortgage,”’ Mueller v. Renkes, 31 
Mont. 100, 105, 77 P 512. 

[b] Parol evidence is admissible 
in,support of a bill to set aside a dis- 
charge of a mortgage entered upon 
the margin of the record, to show 
that the entry was made by mistake. 
Bruce v, Bonney, 12 Gray (Mass.) 
107, 71 AmD 739. 

[c] Reliance on abstract.—Where 
the owner of land, who, in order to 
protect his title, has purchased a 
prior mortgage, seeks to set aside a 
release of such mortgage which he 
has executed through a mistake of 
fact and in ignorance of the existence 
of other judgment liens, and the 
owners of such liens have not been 
induced by such action to change 
their position or to lose their ma- 
terial rights, the question is one of 
mistake, and not of negligence, and 
he will not be precluded from the 
right to cancel such release and to 
foreclose such mortgage by the mere 
fact that he relied upon an abstract 
and did not search the records in 
order to ascertain the true condition 
of affairs. Strehlow v. Fee, 36 N. D. 
59, 161 NW 719. 

98. See supra §§ 548, 549. 


99. See Equity § 69 text and note 
vat Ill.—Campbell y. Carter, 14 Ill. 


Minn.—Errett v. Wheeler, 109 
Minn. 157, 163, 123 NW 414, 26 LRA 
NS 816 [eit Cyel. 

N. J.—Bentley v. Whittemore, 18 
N. J. Eq. 366 [rev on other grounds 
19 N. J. Eq. 462, 97 AmD 671]; Gar- 
wood v. Eldridge, 2 N. J. Eq. 145, 34 
AmD 195, 


N. Y.—Everson v. McMullen, 42 
Hun 369; Lumber Exch. Bank v. 
Miller, 18 Misc. 127, 40 NYS 1073. 

Vt.—Gerrish v. Bragg, 55 Vt. 329. 
Se See Equity § 69 text and note 

3, Lomas, ete. Co: v;) Isacs, 101 


Conn. 614, 127 A 6. 
4. Lomas, etc., Co. v. Isacs, supra, 
5. Lomas, etc., Co. v. Isacs, supra. 
6 U. S.—Pacific Impr. Co. v. 


Duson, 2 F. (2d) 261. 

Ark.—Shapard v. Mixon, 122 Ark. 
530, 184: SW 399. 

Mich.—Linn v. Linn, 122 Mich. 130, 
80 NW 1000. 

Mo.—Greenlee v. Marquis, 40 Mo. 
A. 290. 

N. Y.—Matter of Coss, 144 App. 
Div. 832, 129 NYS 425 [app dism 204 
Ne Y. 662 mem, 97 NE 1103 mem]. 

Pa.—Excelsior Bldg., etc., Assoc. v. 
Reed, 22 Pa. Co. 654. 

S. D.—Ricker v. Stott, 13 S. D. 
208, 883 NW 47. 


3. Procedure. 
proper procedure is by bill in equity.® 
in interest should be made parties.’ 
in equity to set aside a release of a trust deed it is 
not proper to charge the trustee with the amount of 


As a general rule the 
All persons 
In a proceeding 


[§ 995] G. Effect of Release or Satisfaction—1. 
Presumptively the release or satisfac- 
tion of a mortgage extinguishes the debt which it 
was given to secure,® and therefore also puts an end 
to any remedies or proceedings by the mortgagee 


Wash.—Bunger v. Pruitt, 73 Wash. 
569, 574, 132 P 237 [quot Cyel. 

[al Limitations. — Kirby Dig. 
§ 5399, touching limitations on suits 
to foreclose mortgages, does not ap- 
ply to a suit to revive an original 
mortgage lien, by a mortgagee, who 
satisfied his lien in return for a lease 
of the premises, the consideration for 
his satisfaction thereafter failing on 
account of homestead rights of the 
mortgagor’s children. Shapard  v. 
Mixon, 122 Ark. 530, 184 SW 399. 

[b] A proceeding by petition, in- 
stead of an action in equity, to re- 
store mortgages erroneously dis- 
charged of record, will be dismissed 
for lack of jurisdiction, as being un- 
authorized by statute, and an evasion 
of the requirement of Const. art 6 § 3 
that testimony in equity cases shall 
be taken in like manner as the cases 
at law. Matter of Coss, 144 App. 
Div. 832, 129 NYS 425 [app dism 
204 N. Y. 662 mem, 97 NE 1103 mem]. 

[c] Dismissal of bill in part.—In 
a suit to annul three special acts of 
reconveyance for error and fraud, 
where it appeared that the retrans- 
fer of property in a particular parish 
was by separate deed, both in first 
and second instances, it was held. 
that, as to such property, the bill may 
be dismissed. Pacific Impr. Co. v. 
Duson, 2 F. (2d) 261. 

[ad] A summary proceeding is not 
permitted in the absence of statute. 
Excelsior Bldg., etc., Assoc. v. Reed, 
22 Pa. Co. 654. 

7. Cords v. Goodwin, 173 Cal. 61, 
159 P 138; Barco v. Doyle, 50 Fla. 488, 
39 S 103; Bristow v. Thackston, 187 
Mo, 332, 86 SW 94, 106 AmSR 472. 

[a] Necessary party.—Where a 
bill to reinstate a note and mort- 
gage executed by one of defendants 
alleged that, through the fraud of 
such defendant, a novation was 
effected by which his note and mort- 
gage were surrendered and a note 
and mortgage executed by a grantee 
of the mortgaged land substituted, 
which it was prayed might be can- 
eceled, such grantee, who was the 
present owner, was a necessary party, 
Gjerde v. Thelander, 294 Fed. 292. 

[b] Not necessary party.—A pur- 
chaser of timber subject to mortgage 
is not a necessary party to an action 
to annul for fraud a reconveyance of 
the land in satisfaction of mortgage, 
not being privy to the reconveyance. 
Pacific Impr. Co. v. Duson, 2 F. (2d) 
261. 

8. Williams v. Jackson, 107 U. S. 
478, 2 SCt 814, 27 L. ed. 529. 

[a] Reason for rule.—‘‘The at- 
tempt to charge Stickney with the 
amount of that debt, by reason of 
his negligence in executing the re- 
lease, is wholly inconsistent with 
this. The one treats the release as 
void; the other assumes that it is 
valid. In the one view, Stickney is 
made a party in his capacity of trus- 
tee only; in the other, it is sought 
to charge him personally. The join- 
der of claims so distinct in charac- 
ter and in relief is unprecedented and 
inconvenient.” Williams v. Jackson, 
aoe U. S. 478, 484, 2 SCt 814, 27 L. ed. 
§29. 

9. Ark.—Burke y. Snell, 42 Ark. 
57. : 
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to recover the debt or make it available; 1° but this 
is not a necessary consequence, but largely a matter 
of intention,!! and it is entirely possible to discharge 
the lien of the mortgage, and put an end to its effect 
as a security, without releasing the debt,?* or pre- 
eluding a personal action thereon.'® 
may also release his security for the benefit of a 
junior encumbraneer without affecting his rights as 
A release specifically lim- 
ited to a particular mortgage does not operate as a 
release of other mortgage claims.*® 
not pass to the mortgagor an independent title ac- 
quired by the mortgagee through a junior mort- 
gage.16 A release by a second mortgagee in the form 
of a quitclaim deed not referring to either a first 
or second mortgage does not preclude the mortgagee 
from afterward acquiring title under the first mort- 
gage and enforcing it as against his grantee.‘ 
Where the same person is trustee under first and sec- 
ond deeds of trust, a quiteclaim deed by him recon- 
veying to the grantor without warranty all the es- 
tate and property described in the second trust deed 


against the mortgagor.*4 


Cal.—Kelly v. Matlock, 85 Cal. 122, 
24 P 642. 

Ind.—Smith vy. Lowry, 113 Ind, 37, 
15 NE 17. 

Iowa.—Will v. Brookhart, 149 Iowa 
426, 128 NW 337; Kuen v. Upmier, 
98 Iowa 393, 67. NW 374. 

Mo. —Chappell vy. Allen, 38 Mo. a 

N. J.—Harrison v. Johnson, 18 é 
J. Eq. 420 [rev on other grounds 18 
N. J. Eq. 488]. 

Pa.—Seiple v. Seiple, 133 Pa. 460, 
19 A 406; Fleming v. Parry, 24 Pa. 
47; Ketran’s Est., 24 Pa. Dist. 1087. 

[a] Presumption as to payor.— 
Where a prior mortgage has been 
satisfied of record, the recorded cer- 
tificate of satisfaction not showing 
by whom payment was made, a pur- 
chaser who has no other notice than 
the record gives him may assume 
that the payment was made by the 
person upon whom was the primary 
duty to make it; and although it ap- 
pears of record that if some other 
person had made the payment he 
would have been entitled to subro- 
gation, this does not put the pur- 
chaser upon inquiry to ascertain 
whether such person made it. Ahern 
v. Freeman, 46 Minn. 156, 48 NW 677, 
24 AmSR 206. 

10. Anderson v. Chittick, 203 Ill. 
A. 128; McBride v. Wright, 46 Mich. 
265, 9 NW 275. 


11. Culbreath v. Walker, 210 Ala. 
368, 98 S 187; Fleming v. Parry, 24 
Pa.w4 70505 Ketran’s Est., 24 Pa. Dist. 
1087; Taylor v. Godfrey, 62 W. Va. 
677, 59 SH 631. 

“A bond and mortgage, taken for 
the same debt, though distinct se- 


curities, possessing dissimilar at- 
tributes, and subject to remedies 
which are as unlike as personal ac- 
tions and proceedings in rem, are, 
nevertheless, so far one that payment 
of either discharges both, and a re- 
lease or extinguishment of either, 
without actual payment, is a dis- 
charge of the other, unless otherwise 
intended by the parties. As it is 
competent for parties to adjust their 
securities in the first place to their 
mutual satisfaction, so they may 
alter and change them at pleasure— 
give up one and retain the other, or 
cancel all and substitute something 
new, provided no other interests have 
intervened to be affected by what 
they do. In very many ways, third 
parties may become interested in the 
relations established by mortgagor 
and mortgagee, and such interests 
are always protected against the acts 
of the criginal parties; but, where 
there is nothing of this sort to 
guard, we must concede to mortgagor 
and mortgagee the same right to 
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does not release 


A mortgagee 


mortgagor,”? it 
A release does 


reconveyanee,”” 


the legal title,?* 
of equity on an 


modify and change their relation that 


they had to establish it.” Fleming 

v. Parry, supra. 

12. Cal.—Sherwood v. Dunbar, 6 

Cal. 53. 

His J.—Clark v. Smith, 1 N. J. Eq. 
N. C.—Moore v. Bond, 75 N. C. 243. 
Pa.—Safe Deposit, ete: Co. v. 

Kelly, 159 Pa. 82, 28 A 221. 
Ont.—Beatty v. Bailey, 26 Ont. L. 


145, 21 OntWR 848, 3 OntWN 990, 3 
DomLR 145. 

13. Security L. & T. Co. v. Mat- 
tern, 131 Cal. 326, 63 P 482; Beal v. 
Stevens, 72 Cal. 451, 14 P 186; Wood 
v. Wood, 61 Iowa 256, 16 NW 132; 
Sullivan v. Neary, 186 Mass. 158, 71 
NE 193; Hughes v. Torrence, 111 
Pa, 611, 4 A 825; Fleming v. Parry, 
24 Pa. ‘47. But see Townsend Sav. 
Bank v, Munson, 47 Conn, 390 (under 
particular facts). 

14. Remann v. Buckmaster, 85 Ill. 
403; Flower v. Elwood, 66 Ill. 438; 
Wego v. Wood, 61 Iowa 256, 16 NW 

15. McIlroy v. Mulholland, (Ark.) 
277 SW_ 16. 

16. Barnstable Sav. Bank v. Bar- 
rett, 122 Mass. 172. 


| 17. Tarbell v. Page, 155 Mass. 256, 
29 NE 585. 

18. Duncan v. Wolfer, 60 Cal. A. 
120, 212 P 390. 

19. Fry v. Russell, 35 Mich. 229. 

20. Lacey v. Tomlinson, 5 Day 
(Conn.) 77. 

[a] Reason for rule.—‘'The at- 


tachment has no effect but to take 
the land into the custody of the law, 
to secure it against the alienation 
of the debtor, and the attachment of 
other creditors, and to hold it to be 
levied upon by an execution, when 
judgment shall have been obtained. 
It is by force of the levy of the 
execution, that any right or title to 
the land is acquir ed. Until that time, 
it remains in the debtor, and he can 
prevent the attaching creditor from 
ever acquiring any title, by the pay- 
ment of the debt. Of course, the 
attaching creditor has but a mere 
possibility of acquiring a _ right; 
which cannot be released.” Lacey 
v. Tomlinson, 5 Day (Conn.) 77, 80. 

21. Jurisdictions in which mort- 
gage Le cere title see supra § 3. 

22. U. S.—Gray v. Jenks, LOM: 
Cas. No. 5,720, 3 Mason 520. 

Ala.—Denman v. Payne, 152 Ala. 
342, 44 S 635; Harrison vy. Hicks, 1 
Port. 423, 27 AmD 6388. 


Conn.—Clinton v. Westbrook, 388 
Conn. 9; Munson v. Munson, 30 
Conn. 425. 


Ill.—Crain vy. McGoon, 86 Ill. 


431, 
29 AmR 37. 


id 
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¥ 


the first deed of trust.1® 


Even though the 


is generally held that payment of 


the mortgage debt, made by the mortgagor or some 
one duly authorized to act for him, on or before 
the day appointed, revests the legal title in the 
mortgagor without the necessity of any release or 
but at common law, where a for- 
feiture has occurred by failure to pay at the proper 
time, the title of the mortgagee is not divested, nor 
that of the mortgagor restored, by ne mere payment 
and acceptance of the money due.28 
in this case that there should be a reconveyance of 


It is necessary 


and this will be ordered by a court 
application by the mortgagor show- 


if Me.—Stewart v. Crosby, 50 Me. 
30. 
Md.—Paxon v. Paul, 3 Harr. & M. 
399; Morgan v. Davis, 2 Harr. & M. oF 
Mass. —Crowley v. Adams, 226 


Mass. 582, 


The deliy- 
ery by a mortgagee of a discharge, and its acceptance 
by the mortgagor, operates as a recognition by the 
latter of the mortgagee’s right to the amount of the 
debt.12 Where a mortgagee releases all his right to 
the mortgaged premises this does not discharge a 
lien acquired by attachment before the release.?° 

[§ 996] 2. Effect as to Title. 
mortgage may be regarded as passing the title “of the 


116 NE 241; Flye v. Berry, 


181 Mass. 442, 63 NE 1071; Doody v. 


Pierce, 9 Allen 141; 
5 Allen 543; Joslyn v. Wyman, 


Grover v. ae } 


Allen 62; Crosby v. Leavitt, 4 Allen 


410; Merrill v. Chase, 3 Allen 339; 
Richardson v. Cambridge, 2 Allen 
118, 79 AmD 1767; Wade v. Howard, 
ae oe 289; Parks v. Hall, 
493, 3 AmD 71. 

Kee me v. Lovell, 


Mo.—Duell v. Leslie, 207 Mo. 658, 


Pilot Knob 
McNair v. 


106 SW 489; Pease v. 
Tron €o0.; 497). Mo.9 124: 
Picotte, 33 Mo. 57. 

N. H.—Furbush v. Goodwin, 25 N. 
H. 425. 

N. Y.—Hatfield v. Reynolds, 
Barb. 612; Weeks v. Weeks, 16 Abb 
NCas 143; Cameron v. Irwin, 5 Hill 
272; Jackson v. Davis, 18 Johns, if 
Rogers v. DeForest, 7 ‘Paige 272. 

Oh.—Perkins vy. Dibble, 10 Oh. 438, 
36 AmD 97. 

MR v. Neff, 11 Serg. = 

Tenn.—Furguseon vy. Coward, 12. 
— 572; Carter v. Taylor, 3 Head 


Eng.—Burgaine v. Spurling, Cro. 
Car. 283, 79 Reprint 849; Downe v. 
Morris, 3 Hare 394, 25 EngCh 394, 
67 Reprint 435. 

Ont.—Robinson v. Hall, 1 Ont. 266. 

Payment by a stranger see infra 
text and note 44. 

23. Ala—Askew v. Sanders, 84 
Ala. 356, 4 S 167; Slaughter v. Swift, 
oy Ala, 494; Jackson v. Scott, 67 Ala. 


Cai.—Perre v. Castro, 14 Cal. 519, 
Ne AmD 444; Chielovich v. Krauss, 


2 Cal. Unrep. "Cas. 643, 9 P 945. 

Conn.—Munson iv. Munson, 30 
Conn. 425; Cross v. Robinson, 21 
Conn. 379; Dudley v. Cadwell, 19 


Conn, 218; ‘Doton v. Russell, 17 Conn. 
146; Griswold v. Mare 5 Conn, 435; 
Phelps v. Sage, 2 Day 151, 

Me.—Rowell v. Mitchell, 68 Me. 21; 
Stewart v. Crosby, 50 Me. 130: Smith 
v. Kelley, 27 Me. 237, 46 AmD 595. 

Mass.—-Currier vy. Gale, 9 Allen 522, 

Eng.—Whitlock v. Waltham, 1 Salk. 
157, 91 Reprint 146. 

24. Cross v. Robinson, 21 Conn. 
379; Doton vy. Russell, 17 Conn. 146; 
Smith v. Vincent, 15 Conn. 138 AmD 
59; Porter v. Séeley, 13 Conn. 564; 
Roath v. Smith, 5 Conn. 133; Camp v. 
Smith, 5 Conn. 80; Phelps v. Sage, 2 
Day (Conn.) 151; Currier vy. Gale, 9 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


2 Picks 
Erskine v. Townsend, 2 Mass. 


42 Miss. 


34 


ma,” 


§ 996] 


‘ing full payment and satisfaction of the mortgage 
Under the modern doctrine, which regards 
the debt as the principal thing and the mortgage 
as a mere incident,?® payment of the debt at any 
time before foreclosure will extinguish the mort- 
gage,’" and a reconveyance of the interest of the 
mortgagee other than as evidenced by a formal re- 
lease or discharge of the mortgage or an entry of 
satisfaction upon the record is unnecessary.?® 
the mortgagor is still entitled to require an actual 
security, or the 
subsequent dealings of the parties with it, were such 
as to make a conveyance from the mortgagee neces- 
sary to clear the mortgagor’s title,?® as, for example, 
where the defeasance clause requires a reconvey- 


—debt.25 


reconveyance if the form of the 


ance,°*° and, further, the rule that 


and becomes revested by operation of law in the 
mortgagor applies only where the mortgagor is still 
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mortgage.*+ 


But 


the title reverts 


the owner of the equity, and had not sold or con- 


Allen (Mass.) 522; Crosby v. Leavitt, 
4 Allen (Mass) 410; Plomley v. Fel- 
ton, 14 App. Cas. 61; Walker v. Jones, 
ier te PCL bO; Garrison Vv. Owen; 
1 Atk. 520, 26 Reprint 328, 18 ERC 
564; Lockhart v. Hardy, 9 Beav. 349, 
50 Reprint 378, 18 ERC 434; Young v. 
Whitchurch, ete., Banking Co., 37 L. 
J. Ch. 186; Lacey v. Waghorne, 59 L. 
‘'T. Rep. N. S. 208; Postlethwaite v. 
Blythe, 3 Madd. 242, 56 Reprint 498; 
Schoole v. Sall, 1 Sch. & Lef. 176; 


Be Viadliicnc Oh. Champ: = (Ont) 
57. : 
[a] A reconveyance obtained by 


fraud will not prevent a foreclosure. 


Withington vy. Tate, L. R. 4 Ch. 
288. 
{[b] A reconveyance may be pre- 


Sumed after a great lapse of time. 
Hillary v. Waller, 12 Ves. Jr. 239, 33 
Reprint 92. 

[c] If the money is paid, but no 
reconveyance taken, the mortgagor in 
possession becomes tenant at will to 
the mortgagee; but the legal title 
remaining in the mortgagee may be 
extinguished by adverse possession. 
Sands v. Thompson, 22 Ch. D. 614. 

25. Upham v. Brooks, 27 F. Cas. 
No. 16,797, 2 Woodb. & M. 407; and 
cases Supra note 24, 

[a] A court of common law has 
no power to compel a reconveyance 
under these circumstances; it belongs 
to the jurisdiction of equity. Gorely 
v. Gorely, 1 H. & N. 144, 156 Reprint 
1152. 

[b] Remedy confined to equity.— 
In such case a mortgagor not in 
possession has no remedy but in 
equity. Gray v. Jenks, 10 F. Cas. No. 
3 Mason 520. 

See supra § 3. 
See supra § 891. 
Conn.—Barnes vy. 
Conn, 585, 111 A 842. 

Ill. Theiner v. Speckin, 290 Ill. 
181, 124 NE 826; Cobe v. Bartlett, 
191 Ill. A. 242 [aff 270 Ill. 404, 111 
NE 114]. 

Iowa—Stevenson v. Polk, 71 Iowa 
278, 32 NW 340. 

Me.—Patterson v. Yeaton, 47 Me. 


Upham, 95 


308; Baylies v. Bussey, 5 Me. 
53. 
Md.—Horner v. Chaisty, 101 Md. 


598, 61 A 283 [dist Baltimore City v. 
Peat, 93 Md. 696, 50 A 152, 698; 
Nickel v. Brown, 75 Md. 172, 23 A 
7386]; Brown v. Stewart, 56 Md. 421; 
Paxon v. Paul, 3 Harr. & M. 399; Mor- 
gan v. Davis, 2 Harr. & M. 9. 

Mich.—Van Husan v. Kanouse, 13 
Mich. 303; Caruthers v. Humphrey, 
12 Mich. 270. 

Miss.—Wolfe v. Doe, 21 Miss, 103, 
51 AmD 147. 

Mo.—McGehee v. Garringer, 284 Mo. 
465, 224 SW 828; Pease v. Pilot Knob 
Iron Co., 49 Mo. 124; McNair v. 
Picotte, 33 Mo. 57; Gale v. Mensing, 
20 Mo. 461, 64 AmD 197; White v. 
Todd, 10 Mo. 189. 

WN. H.—Robinson v. Leavitt, 7 N. 


H. 73; Southerin v. Mendum, 5 N. H. 
420; Willard v. Harvey. 5 N. H. 252; 
Swett v. Horn, 1 N. H. 332. 

N. Y.—Kortright v. Cady, 21 N. Y. 
343, 78 AmD 145; Arnot v. Post, 6 
Hill 65 [rev on other grounds 2 Den. 


344]. 
S. C.—Agnew v. Renwick, 27 S. C. 
562, 4 SE 223. 

Tenn.—Schilling vy. Darmody, 102 
Tenn. 439, 52 SW 291, 73 AmSR 892; 
Vaughn v. Vaughn, 100 Tenn. 282, 45 
SW 677. 

Can.—Lawlor v. Lawlor, 10 Can. S. 
Cc. 194, 

Ont.—Noble v. Noble, 27 Ont. L. 
342, 9 DomLR 7385 [rev 25 Ont. L. 
379, 20 OntWR 168, 1 DomLR 516]; 
Re Butterfield, 19 OntWN 42. 

[a] An entry of satisfaction 
statutorily equivalent to a_ recon- 
veyance. Griffin v. Lovell, 42 Miss. 
402; Wolfe v. Doe, 21 Miss, 103, 51 
AmD 147. 


is 


29. Smith v. Orton, 21 How. (U. 
S.) 241, 16 L. ed. 104; Robinson v. 
Cross, 22 Conn. 171; Heacock v. 
Swartwout, 28 Ill. 291; Crowley v. 


Adams, 226 Mass. 582, 116 NE 241. 

sO. Knowles v. Knowles, 25 R. I. 
464, 56 A 775. 

[a] Discussion of rule.—The de- 
feasance clause read: ‘‘Now, there- 
fore, if said note is paid, or any 
renewals of the same, saving me 
harmless from all cost or damage by 
reason of said indorsement, then I 
agree to retransfer said land, as 
aforesaid, on demand.’ The court 
said: “It is to be noted that the 
defeasance, so-called, in this case 
differs from the ordinary form, as it 
does not provide that the deed is to 
become null and void upon the pay- 
ment of the debt, which is what the 
plaintiffs assume, but, on the con- 
trary, it implies the validity of the 
deed by the contract to retransfer, 
We must take the contract as the 
parties have made it. Under it the 
plaintiffs were entitled to a recon- 
veyance, upon payment of the in- 
debtedness.” Knowles v. Knowles, 25 
R. I. 464, 465, 467, 56 A 775. 

31. Anderson vy. Robertson, 137 
Tenn, 182, 192 SW 917. 

32. Lee v. U. S. Fire Ins. Co., 55 
CalesA 39d ZO SE 4s 

{a] An indersement upon the mar- 
gin of the record of a deed of trust 
must in order to transfer or revest 
the legal title in the grantor observe 
the formalities requisite to a legal 


transfer of title requiring an _ in- 
strument in writing couched in 
suitable and applicable words of 


transfer duly executed and delivered. 
Beenie Vie PrueigiiCalywAce 3%.9,.694 —P 

33. Crabtree v. Price, 212 Ala. 
387, 102 S 605; Bellenger v. Whitt, 
208 Ala. 655, 95 S 10; Marsh v. Elba 
Bank,» ete.,1Coi0 207 Ala 553, 293)°S 
604; Bush v. Thomas, 172 Ala. 77, 55 
S 622; Davis v. Anderson, 163 Ala. 
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veyed the land subsequent to the execution of the 
In some jurisdictions by force of stat- 
ute the law imposes an obligation to reconvey upon 
payment of the mortgage debt.*? 
jurisdictions, by force of statute, the title passing 
by a mortgage is divested by payment of the mort- 
gage debt prior to foreclosure.** 
nically the title may only reinvest by a reconveyance 
or by the decree upon foreclosure, it cannot be set 
up against the mortgagor after the ‘mortgage in- 
debtedness is paid off by him,?* even at law.*® 

Deed of trust. 
by a deed of trust, without any entry of release or 
satisfaction of record or a reconveyance, does not 
reinvest the grantor with the legal title.*° 

Where a deed absolute on its face is given as a 
security for a debt, the title does not revert to the 
grantor on the payment of the debt,®7 and a deed 


Also, in some 


Even though tech- 


The payment of the debt secured 


385, 50 S 1002; Denman v. Payne, 152 
Ala, 342, 44 S 635. 

{a] Performance of condition not 
constituting payment under statute. 
—A defense in ejectment that plain- 
tiff’s title was derived through fore- 
closure of a mortgage given to se- 
cure an appearance bond, the condi- 
tions of which had been performed, 
is not within a statute providing for 
divestiture of title conveyed by mort- 
gage upon payment of debt. Ramsey 
v. Sibert, 192 Ala. 176, 68 S 349. 

34. Peltz v. Clarke, 5 Pet. (U. S.) 
481, 483, 8 L. ed. 199; Carter v. Tay- 
lor, 3 Head (Tenn.) 30. 

“A court of law will not permit an 
outstanding satisfied mortgage to be 
set up against the mortgagor. This 
is fully proved by the cases cited in 
argument by the counsel for the 
plaintiffs. Yet the legal title is not 
technically released, by receiving the 
money. This rule must then be 
founded on an equitable control ex- 
ercised by courts of law over parties 
in ejectment. It would be contrary 
to the plainest principles of equity 
and justice, to permit a _ stranger, 
who had no interest in the mortgage, 
to set it up, when it had been satis- 
fied by the mortgagor himself, to 
defeat his title. But if this stranger 
had himself paid it off, if this mort- 
gage had been bought in by him, he 
would be considered as an assignee, 
and might certainly use it for his 
protection.” Peltz v. Clarke, supra. 

35. Peltz v. Clarke, supra; Carter 
v. Taylor, 3 Head (Tenn.) 30. 

36. Smith v. Otley, 26 Miss. 291. 

37. McCarthy v. McCarthy, 36 
Conn. 177; McGehee v. Garringer, 284 
Mo. 465, 472, 224 SW 828. 

“The rule is that the satisfaction 
of a mortgage reinvests the mort- 
gagor with his original title. This 
is not the case where the deed, al- 
though made as security for a debt, 
is absolute on its face, containing no 
defeasance. In such case the gran- 
tee, instead of holding a mere se- 
curity, holds the legal title to the 
land, and the record of his deed is 
notice to all the world of absolute 
ownership. It requires no further 
assurance to complete his title. The 
interest of the grantor is only an 
equity, enforcible as such notwith- 
standing the statute requiring con- 
veyances of such interests to be in 


writing.”’” McGehee v. Garringer, 
supra. 
[a] Attachment of grantee’s legal 


title.——Where plaintiff gave a deed 
absolute as mortgage and paid the 
debt, but title remained of record in 
the grantee, the grantee had bare, 
legal title, not subject to attachment 
on a judgment against him for tort, 
which was not a debt contracted in 
faith of the record justifying re- 
liance thereon by attaching creditor. 
pee v. Jackson, 92 Conn. 345, 102 
736. : 


826 [41 C.J] 
from the grantee conveys the legal title.?® So that 
it is proper for the court, on proof of the payment 
of the debt secured by such a deed, to require the 
grantee (mortgagee) to execute a reconveyance to 
the grantor.*? But where a debt secured by a deed 
which is absolute in form, but in reality intended 
only as security, is paid, and the deed surrendered 
for destruction, never having been recorded, the 
lien of the mortgage is extinguished, and the title 
revests in the grantor.4° After payment of all the 
debts which an absolute deed is given to secure, the 
grantee therein holds title to the land in trust for 
the person who made such conveyance.*! In some 
jurisdictions, by force of statute, the surrender and 
cancellation of a deed made to secure a debt operates 
to reconvey the title to the grantor.** A deed exe- 
cuted by a grantee in a prior deed, which was in 
fact a mortgage, to the grantor therein, and intended 
to operate as a release of the mortgage, conveys 
no title.*® 

Payment by stranger. Some cases have made a 
distinction between payment by the mortgagor, or 
one authorized to act for him, and payment by a 
stranger, and have held that due payment by a 
stranger does not reinvest the legal title,** the 
stranger being regarded as an assignee.*® 

. [§ 997] 38. Effect as to Lien and Other Rights un- 
-der Mortgage. A formal release or satisfaction of a 
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mortgage terminates and extinguishes its len on the 
land affected,*® unless there is some valid agreement 
of the parties that the lien shall nevertheless con- 
tinue,*?7 and is a bar to any action for the fore- 
closure of the mortgage,*® although, if such is the 
intention of the parties or the legal effect of the 
circumstances attending the transaction, the debt 
itself may still subsist and support a personal acts 
against the mortgagor.*® 

[§ 998] H. Reissue of Mortgage. 
mortgage may be kept alive, even when the indebted- 
ness which it was given to secure has been paid, by 


one whose duty it was to do so, if it is evident that 


it is so intended,®° it is generally held that, when 
the indebtedness is in fact paid and there is no 
equitable reason for keeping the mortgage afoot, it 


cannot be subsequently resuscitated and reissued as_ 


security for a new or different debt between the 
original parties or reissued to a different creditor.5* 
Certainly no such arrangement can be made to the 


prejudice of the intervening rights of subsequent 


purchasers or encumbrancers or creditors of the 
mortgagor.°2. But where no rights of third persons 
are concerned, there are decisions holding that the 
parties may agree that the lien of the mortgage shall 
remain on the land for the purpose of securing a 
different debt or future advanees,°* although it seems 
that a mere parol agreement is not sufficient for 


Although a 


38. McCarthy v. McCarthy, 36 
Conn. 177. 

39. Sherwood v. Wilson, 32 N. Y. 
Super. 684. 

4G. Decker v. Decker, 64 Nebr. 239, 


89 NW 795. 

41. Cooper v. Cooper, 256 Ill. 160, 
99 NE 871. 

42. Citizens’ Bank v. Taylor, 155 
Ga. 416, 117 SE 247. 

43. Wolfe v. Langford, 14 Cal. A. 
359, Li2 PP. 203% 

44, Peltz v. Clarke, 5 Pet. (U. S.) 
481, 8 L. ed. 199; Carter v. Taylor, 3 
Head (Tenn.) 30. 

45. See supra § 692. 
Subrogation on 
stranger see Subrogation [37 Cyc 443 

et seq]. 

46. Ijl1—Mann v. Jummel, 183 Ill. 
523, 56 NE 161. 

Ind.—Smith v. Lowry, 113 Ind. 37, 
15 NE 17: See Farmers’ Bank vy. 
Butterfield, 100 Ind. 229 (a release of 
record presumptively destroys the 
lien of a mortgage). 

Iowa.—Robb v. Douglass, 88 Iowa 
111,555 "NW 72. 

° La.—Nathan v. > ea. 

62. 

Mont.—Mueller v. Renkes, 31 Mont. 
100, 77 P 512. 

Nebr.—Gadsden  v. 65 
pandas 447, 91 NW 285. 


Gardere, 


Johnson, 


J.—Clark v. Stryker, 26 N. J. 

Eq. 33; Hague v. West Hoboken, 23 
N. J. Ea. 354. 

N. Y.—Bogert v. Bliss, 148 N. Y. 


194, 42 NE 582, 51 AmSR 684; Mur- 
TAY Ve Ox, 104 N. Y. 382, 10 NE 
864; Cambreleng v. Graham, 84 Hun 
550, 32 NYS 8438 [aff 156 N. Y. 664 
mem, 50 NE 1115 mem]; Ennis v. 
Ennis, 48 Hun 11. 

N. G.—Smith v. Fuller, 152 N. C. 
7, 67 SE 48. 
ae .—Hodgman y. Hitchcock, 15 Vt. 

4. 

Wis.—Cumps v. Kiyo, 104 Wis. 656, 
80 NW 937. 

Unauthorized, mistaken, or fraudu- 
lent release see supra §§ 547-549. 

47. Rochester Loan, ete., Co. v. 
Morse, 181 Ill. 64, 54 NE 628; Martin 
Vv. Righter, 10 New. Eq: 510; 

48. Mason v. Beach, 55 Wis. 607, 
13 NW 884; Ivinson v. Hutton, 3 
Wyo. 61, 2 Pp 238. See Klauber v. 
Vigneron, 3 Cal. Unrep. Cas. 795, 32 
P 248 (mortgageé to have relief 


payment by 


should declare on mortgage and ask] whieh have been discharged. 


to have satisfaction set aside). 


49. See supra § 891. 
5@. See supra § 895. 
51. Ala.—Cade v. Floyd, 120 Ala. 


484,24 S944. 


Ark.—Bailey v. Rockafellow, 57 
Ark. 216, 21 SW 227. 
Dak.—Luce vy. American Mortg., 


ete., Co., 6 Dak. 122, 50 NW 622: 

Ida.—Ellis v. Bashor, 17 Ida. 259, 
105 P 214. 

Iowa.—Theisen v. Dayton, 82 Iowa 
74, 47 NW 891; Gammon y. Kentner, 
55 Iowa 508, 8 NW 348. 

Ky.—Roberts v. Terry, 161 Ky. 297, 
170 SW 965; Thompson v. George, 86 
Ky. 311, 5 SW 760, 9 Kyl 588. 

La.—Commercial Germania Trust, 

ete., Bank v. White, 145 La. 54, 81 S 


(hee 
Mass.—Flye v. 181 Mass. 


Berry, 


442, 63 NE 1071. 
Mich.—MecMaster v., Campbell, 41 
Mich. 513, 2 NW 836.- 
Mo.—Murphy v. Simpson, 42 Mo. 
A. 654, 
N. H.—Bowman v. Manter, 33 N. 


H. 530, 66 AmD 743. 
N. J.—Large v. Van Doren, 14 N. J. 


Eq. 208. 

N Y.—Bogert v. Bliss, 148 N. Y. 
194, 42 NE 582, 51 AmSR 684; Mead 
v. York, GUENSLYS 449, 57 AmD 467; 


Marvin v. Vedder, 5 Cow. 671. 
N. C.—Saleeby v. Brown, 190 N. C. 
138, 129 SE 424. 
Oh.—Coppock v. Kuhn, 3 Oh. Cir. 
Ct. 599) 2 °Oh-'Cir, *Dec. 347. 


Pa.—Mitchell v. Coombs, 96 Pa. 
430; Grater v. Sunderland, 11 Montg. 
Cor k9ioF 
sen, I.—Gardner v. James, 7 R. I. 


S. C.—McCown v. Westbury, 52 S. 
C. 421, 29 SH 663, 30 SE 142. 
Wis.—Pelton v. Knapp, 21 Wis. 63. 
See Jordan y. Bullard, 145 Ga. 890, 
90 SE 41 (where, on transfer of land 
by the owner, the holder of a secu- 
rity deed surrendered his conveyance 
and accepted a new deed from the 
purchaser, the new deed was not a 
mere renewal of the original one). 
[a] A person paying a part of the 
debt without an agreement for an 
assignment cannot revive the mort- 
gage. Pelton v. Knapp, 21 Wis. 63. 
[b] No claim to a right of way by 
grant can be made under mortgages 


Rogers 
v. Powers, 204 Mass. 257, 90 NE 514. 

[ec] Revival of debt.—It has been 
held that, after payments are made 
by a volunteer in partial satisfaction 
of an outstanding mortgage, the debt, 
in so far as extinguished, cannot be 
revived to deplete securities wholly 
insufficient to discharge the mort- 
gage. Williams v. Old Colony Trust 
Co., 222 Mass. 378, 110 NE 1029. 

52. Ill. —Lanphier v. Desmond, 18T 
Ill. 370, 58 NE 343. 

ane Besque’s Succ., 139 La. 
1087, 72 S 745. 

N. H.—Bowman y. Manter, 33 N. H. 
530, 66 AmD 743. 

N. J.—Peiffer v. Bates, 45 N. J. Ea. 
311, 19 A 612; Large v. Van Doren, 
14 N. J. Eq. 208. 

N. Y.—Bogert v. Bliss, 148 N. Ye 
194, 42 NE 582, 51 AmSR 684 [aff 
13 Mise. 72, 34 NYS 147]; Adams v. 
Perry, 43 N: Y. 487; Bockes v. Has 
thorn, 20 Hun 503; King y. Briarwood 
Land Co., 131 NYS 946; Marvin vy. 
Vedder, 5 Cow. 671; Purser v. Ander- 
son, 4 Edw. 17. 

N. C.—Blake v. Broughton, 107 N. 
Cl220, 12 °SH a2 

Pa.—Mitchell vy. Coombs, 96 Pa. 
420; Grater v. Sunderland, 11 Montg. 
Co. 195. 
ake I— Gardner v. James, 7 R. IL. 

S. C.—McCown vy. Westbury, 52 S. 
C. 421, 29 SE 663, 30 SE 142. 

Tex.—Rossetti v. Benavides, (Civ. 
A.) 195 SW 208. 

53. Ross v. Hodges, 108 Ark. 270, 
157 SW 391; Robinson v. Urquhart, 
12 N. J. Eq. 515; Hubbell v. Blakes- 
lee, 71 N. Y. 63; Bogert v.. Strikers 
11 Misc. 88, 82 NYS. 815; King vive 
Briarwood Land Co., 131 NYS 946; 
Purser v. Anderson, 4 Edw. (N. Y.) 
17; Bradley -v. Franck,> 2 Pawuees 
537; Pechin v. Brown, 3 Phila. (Pa.} 
62. See Thomas’ App., 30 -Pa. 378 
(a partnership mortgage cannot be 
kept alive to secure the individual 
debt of one of the mortgagors). 

[a] Consideration.—Where a debt 
secured by a mortgage has been paid, 
the mortgage may not thereafter be 
held as security for another debt 
except by contract supported by a 
new consideration. Ross y. Hodges, 
108 Ark. 270, 157 SW 391. 

{b] Transactions held not to con- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. ~ 
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this purpose, but there must be 
the mortgage.** 


Where the mortgage is for a spe- 
eific debt, payment extinguishes the debt and mort- 
gage and the subsequent issue of the note will not 
revive the mortgage,®> but when the mortgage note 
is not for a specific debt, but for future use, and 
hence in favor of any future holder, the use of the 
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a redelivery of 
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gaged property, on demand of the mortgagor, and 
on paying for each lot released a fixed sum or a 
proportional part of the whole debt, is perfectly 
valid, and confers on the mortgagor a full right to 
require such successive partial releases on comply- 
ing strictly with the conditions thereof.®% 
vision in a mortgage for the release of a specified 


A pro- 


note as collateral and its return to the maker will.! acreage of land does not defeat the right of the mort- 


not cancel the mortgage in the event of the reissue 


of the note.®® 


[§ 999] I. Partial Release—1. Right To Release— 
a.In General. Although a mortgagee cannot be com- 
pelled to accept a part of his debt and release a 
corresponding part of the land, unless he has ex- 
pressly agreed to do so,®°’ a provision in the mort- 
gage for the release of separate parcels of the mort- 


stitute reissuance.—King v. Briar- 
wood Land Co., 131 NYS 946. 

{c] In Louisiana a mortgage note 
may be reissued to a third and inno- 
cent holder for value before ma- 
turity without impairing the_ secu- 
rity of the mortgage, provided it is 
only a collateral security. Herber v. 
Thompson, 47 La. Ann. 800, 17 S 318; 
Morris v. Cain, 39 La, Ann. 712, 1 8 
79%, 2-S 418. 

54 U. S.—Crampton  v. 
236 Fed. 900, 150 CCA 162. 

Tll.—Lanphier v. Desmond, 187 Ill. 
370, 58 NE 343, 79 AmSR 234. 


Massie, 


Ky.—Thompson v. George, 86 Ky. 
311, 5 SW 760, 9 KyL 588. 
Me.—Hayhurst v. Morin, 104 Me. 


169, 71 A 707. 

N. Y.—Mead v. York, 6 N. Y. 449, 
57 AmD 467. 

55. Phillips’ 49 La. Ann. 
1019, 22 S 202. 

56. Phillips’ Succ., supra. 

57. Cal.—Cassinella v. Allen, 168 
Cal. 677, 144 P 746. 

Ind.—Brier v. Childers, 148 NE 474. 

La.—Jefferson v. Stringfellow, 148 

. 223, 86 S- 774. 
ta Y.—Jackson v. Pescia, 124 NYS 
735 {aff 124 NYS 1118 mem]. 

Pa.—Fidelity Ins., etc., 
Earle, 23 Pa. Co. 449. 

{a] A trustee cannot release spe- 
cific parts of the land from an un- 
satisfied trust under a statute au- 
thorizing a trustee to acknowledge 
satisfaction of the provisions of the 
trust. Browne v. Davis, 109 N. C. 
23, 13 SE 708. 

[b] Effect of absence of consid- 
eration as against subsequent pur- 
chasers.——Where a loan was made to 
pay off mortgages, and the lender, in 
addition to taking a new mortgage 
to secure the loan, took an assign- 
ment of the existing mortgages, re- 
leases as to lots for the consideration 
specified in the new mortgages were 
good as against subsequent purchas- 
ers notwithstanding prior mortgages, 
the prior mortgages being merely 


Succe., 


Soni Vi 


collateral to the new mortgage. New 
Jersey Title Guarantee, etc., Co. v. 
Jersey Co-op. Realty Co. 90 N. J. 
Eq. 615. 110 A 109. 

58. U. S.—Carson v. Hurt; 250 
Fed. 30, 162 CCA 202. 

Cal.—Ontario Land, etc., Co. v. 
Bedford, 90 Cal. 181, 27 P 39; Mc- 


Comber v. Mills, 80 Cal. 111, 22 P 55. 

Colo.—Smith vy. Black, 9 Colo. A. 
64, 47 P 394. 

Dak.—Obern v. Gilbert, 6 Dak. 119, 
50 NW 620. 

D. C.—Leighton v. MacDaniel, 
App. 480. : 

Tll.—Lane v. Allen, 162 Ill. 426, 44 
NE 831; Perry v. Pearson, 135 Il. 
218, 25 NE 636: Chicago, ete., R. Land 
Co. v. Peck, 112 Ill. 408; Sanders 
v. Peck, 30 Ill. A. 238. 

Iowa.—Gammel v. Goode, 103 Iowa 
301, 72 NW 531. 

Mass.—Reed v. Jones, 133 Mass. 
116. 

Mich.—Taylor v. Carter, 211 Mich. 
365, 178 NW 712; Commercial Bank 
y. Hiller, 106 Mich. 118, 63 NW 1012. 

N. J.—American Net, etc., Co. v. 
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gagee on the application of the mortgagor or his 


assigns to release at will any part of the mortgaged 


premises.°? 


Githens,, 57-N. J.) Bas 539, 41, A -406- 
Hall v. Home Bldg. Co., 56 N. J. Eq. 
304, 88 A 447, F 

N. Y.—Queens County Sav. Bank 
v. Graham, 38 Mise. 711, 78 NYS 76; 
Hazard v. Wilson, 22 Misc: 397, 50 
NYS 280 [aff 88 App. Div. 629 mem, 
82 NYS 6]. i 

Or.—Wallowa Lake Amusement Co. 
v.,.Hamilton,, 70° Or. 433, 142. P. 321. 

Pa.—Saeger’s App., 96 Pa. 479. 

N. S.—Almon vy. Fairbanks, 10 N. 
S. 407. 

Ont.—In re Thuresson, 3 Ont. L. 
ee Davis v. White, 16 Grant Ch. 
31 


[a] Although the statute, Civ. 
Code § 2938, which prescribes the 
manner in which mortgages may be 
released does not in terms provide 
for partial releases, yet such re- 
leases are valid. Woodward  v. 
Brown,;.119 Cal. 238,.. Si, P 2.1542, 63 
AmSR 108. 

[b] Sufficiency of payment.— 
Where the mortgage provides for a 
partial release on payment of a cer- 
tain sum, it means an absolute pay- 
ment, and a deposit of the money, 
remaining under the control of the 
payor, is not _ sufficient. Smith v. 
Black, 9 Colo. A. 64, 47 P 394. 

{c] Amount of payment.—Where 
the mortgage provides for the re- 
lease, one by one, of lots containing 
each two thousand square feet, on 
payment of ninety dollars for each, 
the mortgagee is not obliged to ac- 
cept a payment of less than ninety 
dollars, or to release a_ fractional 
part of two thousand square feet. 


Hall v. Home Bldg. Co., (N. J. Ch.) 
387 A 1019, 
{d] Application of payment.— 


Where the mortgagor pays in a sum 
of money which would have entitled 
him to a release of one lot, but gives 
no direction as to the application 
of the payment, it will be applied in 
payment of accrued interest and not 
to the release of a lot. Bay View 
Land Co. v. Myers, 62 Minn. 265, 64 
NW 816. 

{e] Fixing value of parcel.—An 
agreement to release from a mort- 
gage any parcel of the land covered 
by it, on payment of a sum equal to 
the value of such parcel, must be 
construed as referring to the value 
of the parcel at the time of the re- 
lease, and not at the date of the 
agreement. People’s Sav. Bank v. 
Nebel, 92 Mich. 348, 52 NW 727. 

{[f]. Interest on delay.—Where a 
vendor took a deed of trust for the 
unpaid purchase money, which pro- 
vided that the purchaser, his heirs 
or assigns, might obtain the release 
of portions on payment of the 
amount due thereon as prorated, the 
grantees of the purchaser, who de- 
layed in demanding the _ releases, 
could not obtain such releases with- 
out paying the interest accruing 
during the period of delay. Carson 
v. Hurt, 250 Fed. 30;°162 CCA 202. 

{g] Merger of right to release.— 
An agreement to extend the notes 
which had matured and which were 
secured by a trust deed, by which 


The extent of the right to partial release depends 
upon the construction of the intent of the release 
clause in each particular case.°° 

Who may benefit. 
may inure to the benefit of one claiming under the 


The right to partial release 


agreement the holder of the notes 
obtains additional security, and 
those liable for the debt obtain ad- 
ditional time for its payment and 
a reduction of interest, supersedes a 
provision in the trust deed whereby 
the grantor was to have a right 
to a pro rata release on partial pay- 
ment of the debt secured, and the 
rights of the grantor and those 
claiming under him become merged 
in the new contract, so that the right 
of release no longer exists. Leigh- 
ton v. MacDaniel, 33 App. (D.C.) 480. 

{h] Registration of partial re- 
lease.—The registrar is bound to reg- 
ister or file a certificate of discharge 
of a portion of the lands covered by 
a. mortgage; In re Ridout, 2 U. GC. 
CORPS eels 

59. Jackson v. Pescia, 124 NYS 
735 [aff 124 NYS 1118 mem]. 

60. See cases infra this note. 

[a] Particular clauses construed. 
—(1) First Trust, ete., Bank -v. Bit- 
ter Root Valley Irr. Co., 251 Fed. 
320; United Real BHst., etc., Co. v. 
Blochman, 244 Fed. 688, 157 CCA 136; 
Lincoln v. Tropical Bldg., ete., Co., 
79 Fla. 385, 84 S 100; Twichell v. 
Gross, 122 Md. 127, 89 A 385; Taylor 
v. Carter, 211 Mich. 365, 178 NW 
712; Ventnor Inv., etce., Co. v. Rec- 
ord! Devi" Co:; "79. (NeW Ula t 108. 280 
A 952; Mount Adams, ete, R. Co. v. 
Central Trust, etc, Co., 2 OhNPNS 
529; Wallowa Lake Amusement Co. v. 
Hamilton, 70 Or. 433, 142 P 321; 
Union Trust Co. v. Hugus, 258 Pa. 
479, 102 A 170; Kirven v. Wilds, 
98 S. C. 463, 82 SE 673; Gile Inv. Co. 


-v. Fisher, 104 Wash..613, 177 P 710; 


Bartlett. Hst. Co. v. Fairhaven Land 
Co., 49 Wash. 58, 94 P 900, 126 AmSR 
856, 15 LRANS 590; Davidson v. 
Western Realty, Ltd., 26 OntWN 394 
[aff 28 OntWN 54]. (2) Where a 
company gave a mortgage on cer- 
tain lands and all its water rights, 
the purpose of a subsequent release 
from the mortgage in terms of cer- 
tain lots, which were not covered 
by the mortgage, will be held to be 
the release of the water rights going 
with such lots. Skoog v. Columbia 
Canal Co., 63 Wash. 115, 114 P 1034. 
(3) An agreement binding a mort- 
gagee to release unsold lands at the 
rate of one acre for every specified 
sum paid him was held not to re- 
quire that he release that percentage 
of acreage on payment of an install- 
ment note by the mortgagor. 
Stephens v. Keen, 68 Fla. 558, 67 S 
226. (4) A provision in a contract 
for the sale of land that the vendor 
or holder of purchase-money notes 
would release tracts of not less than 
twenty-five hundred acres from the 
mortgage and the vendor’s privilege, 
on payment of five dollars per acre, 
to be credited on a certain note, and 
would credit money paid for addi- 
tional releases on any unpaid note 
at the purchaser’s option, was not 
restricted in operation to payments 
made in anticipation of the maturity 
of the notes. Deering Harvester Co. 
v. C. L. Smith Farm Land Dev. Co., 
146 La. 301, 838 S 580. 


f 
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mortgagor,®! especially where the mortgage so pro- 
vides,® but it has been held that, in the absence of 
such provision in the mortgage, one claiming under 
the mortgagor has no right thereto.®? 
hand, it has been held that a covenant for partial 
release runs with the land ° and is enforceable, al- 
though it does not expressly confer the right to those 
The privilege does 
not inure to the benefit of a purchaser of the prem- 


claiming under the mortgagor.® 


ises at execution sale.®® 


Demand and selection. No complaint can be made 
of the mortgagee’s failure partially to release where 
there has been no demand therefor.®" 
is no time fixed for demanding partial release, the 
failure to demand such release at the time of pay- 
ment does not waive the right to do so.°* 


61. Ill—lLane v. Allen, 162 Ill. 
426, 44 NE 831. 

Minn.—Vawter v. Crafts, 41 Minn. 
14, 42 NW 483. 

N. J.—Van Arsdale v. Gorenflo, 93 
N. J. Eq. 486, 116 A 869; Ventnor 
Inv., etc., Co. v. Record Dev. Co., 
79 N. J. Eq. 103, 80 A 952. 

Pa.—Robins v. Mayer, 191 Pa. 163, 
43 GA C137: 

Ont.—Webber 10 Grant 
Ch. 440. 

62. Clark v. Fontain,, 144 Mass. 
287, 10 NE 831; Taylor v. Carter, 211 
Mich. 365, 178 NW 712; Harris v. 
Pearsall «830 N. iJ: | Bas) 442;—910 2A: 
880. 

[a] A mortgagee of a purchaser 
from the original mortgagors was 
an “assign” of the mortgagors, 
within the covenants of the mort- 
gage to release any part of the land 
on payment by the mortgagor or his 
assigns of one dollar an_ acre. 
Taylor v. Carter, 211 Mich. 365, 178 
NW 712. 

63. Clarke v. Cowan, 206 Mass. 
252, 92 NE 474, 138 AmSR 388 [expl 
Clark v. Fontain, 144 Mass. 287, 10 
NE 831]; Pierce v. Kneeland, 16 Wis. 
672, 84 AmD 726. 

64. Sacramento Suburban Fruit 
Lands Co. v. Whaley, 50 Cal. A. 125, 
194 PP" 1054; =Vawter vo Crafts, 41 
Minn. 14, 42 NW 483; Ventnor Inv., 
ete.;) Co, ve Record (Dev. Co., 79) Nad: 
Eq. 103, 80 A 952. 

{a] Discussion of rule.—‘‘Defend- 
ant’s first contention is that this 
covenant as to releases is a purely 
personal one with the mortgagors, 
and did not pass with the land to 
their grantees. Much abstruse and 
technical learning has been wasted 
in discussing the question what are 
and what are not covenants running 
with the land. But we think it will 
be found, by considering the prin- 
ciple underlying the subject, that, 
according to the best-considered mod- 
ern authorities, the law corresponds 
with common sense, and annexes a 
covenant to the land when the sub- 
ject of it is something to be done 
or refrained from, about or touch- 
ing, concerning or affecting, the cove- 
nantee’s land, (though not upon it,) 
which would benefit the same, or 
increase its value in the hands of 
the holder. ... It is not necessary 
here to enter into a consideration 
of the distinction in certain respects 
that may exist between a transfer 
of the burden of a covenant running 
with the land and of the benefit of 
the covenant; in other words, of the 
liability to fulfil the covenant, and of 
the right to exact its performance. 
The rule, we think, is universal thai 
the benefit passes with the land to 
which it is incident. In the case at 
bar the agreement or covenant is 
one relating to the rights of the 
parties in the land. It affects the 
title, and hence affects the value of 
the estate of the holder. The re- 
lease is for the benefit of the owner; 
in fact, no one but the owner could 


v. O'Neil, 
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On the other | both parties.®® 


tion.”° 


[§ 1000] b. After Default. 


[§§ 999-1000. 


there is no rule provided for the selection of the 
parcels to be released, the court will adopt such se-_ 
lection as under the circumstances is equitable to 
On the other hand, it has been held 
that a provision to release one acre of the tract is” 
wholly insufficient to identify the acre to be released 
and the provision is void for uncertainty of deserip- 


While ordinarily the 


privilege to require a partial release should be exer- 


Where there 


Where 


be benefited by it. It would be 
against reason if it did not inure to 
the grantee of the covenantee. This 
provision was manifestly inserted in 


.the mortgage with reference to the 


sale of these lots, when platted, to 
different parties, and to facilitate 
such sales. These sales could be 
made in two ways—First, by the 
mortgagors paying the sum or sums 
stipulated, and obtaining a release, 
and then conveying clear title to the 
purchaser; or, second, selling subject 
to the mortgage, and leaving it to 
the purchaser to pay and obtain the 
release. It is argued, from the fact 
that the covenant does not contain 
the words ‘or assigns,’ it was in- 
tended as a personal one with the 
mortgagors. We do not think this 
fact is entitled to any weight. The 
question must be determined from 
the nature and subject-matter of the 
covenant itself.”” Vawter v. Crafts, 
41 Minn. 14, 15, 42 NW 483 [quot 
Sacramento Suburban Fruit Lands 


Co. v... Whaley, 50 Cal. A.~1:25, 132, 
194 P 1054]. See Covenants § 54. 
65. Sacramento Suburban Fruit 


Lands Co. v. Whaley, 50 Cal. A. 125, 
194 iP 05 Ae Via wierecven Ora nts e4e: 
Minn. 14, 42 NW 483; Ventnor Inv., 
etc., Co. v. Record Dev. Co., 79 N. J. 
Eq. 103, 80 A 952. 

66. Palmer v. Snell, 111 Ill. 161. 


67. Gregg v. Texas Bank, etc., Co., 
(Tex. Civ. A.) 235 SW 689; Albyn 
Trust v. King’s Park Co., (Man.) 59 


DomLR 637, [1920] 3 WestWkly 401. 

68. Deering Harvester Co. v. Cc. L. 
Smith Farm Land Dev. Co., 146 La. 
301, 83 S 580. 

69. Sacramento Suburban Fruit 
Lands Co. v. Whaley, 50 Cal. A. 125, 
194 P 1054; Deering Harvester Co. 
Vo Ce Simin barn) Tanda ipevs 
Co., 146 La. 301, 88 S 580. 

[a] Description held sufficient.— 
A provision for the release of any 
ten-acre lot or more is not unenforce- 
able because of indefiniteness. Sac- 
ramento Suburban Fruit Lands Co. 


ve eens SOP Cala Av -125,° 1943 Pp 
70. McCormick v. Parsons, 195 


Mo. 91, 92 SW 1162. 

71. D. C.—Leighton y. Macdaniel, 
33 App. 480. 

Mass.—Clarke v. Cowan, 206 Mass. 
252, 92 NE 474, 188 AmSR 388. 

N. J:—Gillies 'v. Dyer, '93’°N. J. Ha. 
635,° 117 A» 614s Chatsworth’ st. 
Co, v. "Chatsworth, Hst. Cos) GNa a 
Ch.) 121) Aor 

N. Y.—Fulton v. Jones, 167 App. 
Div. 765, 153 NYS 87: Werner v. 
Tuch, 52 Hun 269, 5 NYS 219 [aff 119 
N. Y. 682 mem, 23 NE 5738, 2 Silv. A. 
544 (aff 127 N. Y. 217, 27 NE 845)]. 

Oh.—Brown v. Cleveland Trust Co., 
S0,Ons Cir Chre6e 

Wash.—Bartlett Est. Co. v. Fair- 
haven Land Co., 49 Wash. 58, 94 P 
900, 126 AmSR 856, 15 LRANS 590. 

Wis.—Pierce v. Kneeland, 16 Wis. 
672, 84 AmD 726. 

See Chrisman v. Hay, 43 Fed. 552 
(purchasers from the mortgagor, 


cised before default,”! and, if not, the right may be 
lost,"2 the question depends upon the construction of 
the release clause in each particular case."* Accord- 
ingly, the right to require a partial release may, it 
has been held, be exercised after default prior to 
| the final decree of foreclosure.“* 


So some eases have 


after his default in paying the mort- 
gage debt, but before foreclosure suit 
was begun, might. have their lots re- 
leased, but the mortgagor’s right to 
a release on those terms expired 
when such suit was begun); Baldwin 
v. Benedict, 111 Iowa 741, 82 NW 
956 (where the mortgagor was privi- 
leged to demand a release “during 
the pendency of the mortgage’’). ’ 

“When the mortgage fell due, and 
the defendant could not meet it as 
an entirety, the right of the com- 
plainant to foreclose was complete, 
and the only privilege the defendant 
then possessed was that of a right 
of redemption by payment of the 
entire indebtedness of the _ bond.” 
Gillies v. Dyer, 93 N. J. Ea. 635, 637, 
117 A 611. 

[a] Rule applied. — Where the 
holder of a mortgage securing notes 
maturing at different times, which 
also provided for releases by the 
mortgagee of parts of the mortgaged 
premises on certain payments by the 
mortgagor, elected to declare the en- 
tire indebtedness due because of de- 
fault in the payment of one of the 
notes, and sued to foreclose the 
mortgage, evidence that, subsequent 
to the commencement of the action, 
the mortgagor sold portions of the 
mortgaged property for sums _ suffi- 
cient to pay the notes which were 
then matured according. to their 
terms, and would have received such 
sums had the holder executed releases 
as demanded, was inadmissible, the 
mortgagor having no right after the 
holder’s election to demand releases 
as a matter of right. Bartlett Est. 


Co. v. Fairhaven Land Co., 49 Wash. 
58, 944 P 9007-1265 AmSiRe S56, 
LRANS 590. 

72. See cases supra note 71. 


73. Fulton v. Jones, 167 App. Div. 
765, 153 NYS 87. 

74. Gammel v. Goode, 103 Iowa 
301, 72 NW 5381; Vawter v. Crafts, 41_ 
Minn. 14, 42 NW 483; Ventnor Inv., 
ete., Co. v. Record Dev. Co., 79 N. J: 
Eq. 103, 80 A 952; American Net, etc., 
Co. v. Githens, 57 N. J. Haq. 539, 41 
A 405; Wilkinson v. Hiyer, 30 Pittsb 
LegJNS (Pa.) 86. See Stone v. Bill- 
ings, +63 Tll, “A.1 374, 7373, [atte 
Ill. 170, 47 NE 372] (“Had the plain- 
tiffs when, or within a reasonable 
time after, the bill was filed, brought. 
into court all arrears, and offered 
to pay them, it may well be that 
they would have been entitled to a 
stay of proceedings, partial release, 
and perhaps a dismissal of the bill 
with costs. But doing nothing and 
offering to do nothing, they have no 
defense’’). 

[a] Offer of payment of delin- 
quent interest and taxes.—Where un- 
der the state decisions breach of 
condition by a mortgagor by failure 
to pay installments of the debt when 
due is curable by payment, even after 
foreclosure suit is begun, tender of 
payment of delinquent taxes after 
suit brought, and an offer to deposit 
past-due interest, where validity of 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Bat may 
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- §§ 1000-1002] 


held that, where there is no express limitation with 
respect to the time within which the privilege to 
partial release may be exercised, it may be exercised 
at any time before the rights of the mortgagor are 
actually foreclosed.7®> The privilege cannot be exer- 
cised after foreclosure.”* An agreement extending 
the period of time for payment after maturity does 
not revive the right to ask for a partial release on 
account of past payments.’7 

[§ 1001] 2. Entry of Partial Payments. In some 
jurisdictions, by force of statute, the mortgagee is 
required to enter partial payment on the record on 
the written request of the mortgagor.’78 This in- 
cludes payments of stipulated interest.*® But the 
statute cannot be invoked where the partial pay- 
ments, at the time of the request, aggregate enough 
to satisfy the mortgage in full, another statute being 
then applicable.®° 

[§ 1002] 3. Effect of Partial Release.*! A release 
as to a part only of the mortgage debt, or as to 
the lien of the mortgage on a part of the land af- 
fected, does not extinguish the residue of the debt 
or impair the lien as to the remainder of the land.®? 
Where a mortgagee releases a part of the mortgaged 
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premises, which is only secondarily liable for the 
mortgage debt, the liability of the other part of 
the mortgaged premises, which is primarily liable 
for the mortgage debt, is not discharged.** A par- 
tial release under a deed of trust releases the land 
affected, not only from the deed of trust itself, but 
from the indebtedness secured thereby,** so that it 
cannot be attached in a suit to foreclose the deed 
of trust and sold under the attachment to satisfy 
the deficiency,®® even though it still remains the 
property of the grantor who was personally liable 
for the debt secured by the trust.86 A provision in 
a mortgage, giving the mortgagee a right to release 
part of the property without affecting his right 
against anyone personally liable for the indebted- 
ness,®’ or his right to look to the remainder of the 
mortgaged premises ‘as security for full payment of 
indebtedness,*® is not contrary to public policy; and 
in such case a mortgagee, although having notice of 
several successive alienations of parts of the mort- 
gaged premises, may grant partial release of the 
mortgaged premises for less than the niarket value 
of the property released, and enforce the balance 
of the claim against the remainder of the property.8® 


the mortgage is contested and the 
security is ample, is held to entitle 
the mortgagor to enforce a provision 
of the mortgage for release of por- 
tions of the property on payment of 
a stipulated sum. Williams v. Sar- 
gent, 298 Fed. 338 (Massachusetts). 

75. Ark.—St. Louis Union Trust 
Co. v. Chicot County Cotton-Alfalfa 
Farm Co., 127 Ark. 577, 193 SW 69. 

Cal.—Sacramento Suburban Fruit 
Lands Co. v. Whaley, 50 Cal. A. 125, 
194 P 1054. 

Mich.—Taylor v. Carter, 211 Mich. 
365, 178 NW 712. 

Minn.—Vawter v. Crafts, 41 Minn. 
14, 42 NW 483. 

N. J.—Van Arsdale v. Gorenflo, 93 
N. J. Eq. 486, 116 A 869 

[a] Well-considered case. — “One 
of the most satisfactory discussions 
on the subject is found in the opin- 
ion of the Supreme Court of Minne- 
sota in the case of Vawter v. Crafts, 
41 Minn. 14, 42 NW 4838, where the 
following statement is found: ‘It is 
claimed, however, that this agree- 
ment to give release is conditioned 
upon performance by the mortgagors 
of all the covenants and conditions 
of the mortgage, and that, as default 
had been in these, the right to de- 
mand a partial release no longer ex- 
isted. There is certainly no express 
provision to this effect. By its terms 
the covenant is. unconditional. life 
there is any such condition, it must 
be implied from other provisions in 
the mortgage. The covenant is not 
in its nature necessarily dependent 
on any other covenant or condition 
in the instrument. ... The _ provi- 
sions of the mortgage as to foreclo- 
sure and sale of the mortgaged 
premises, in case of default, do not 
support defendant’s construction of 
the covenant. They are to be con- 
strued in connection with that cove- 
nant, and as qualified by it. So con- 
strued, there is no inconsistency be- 
tween them. Reference is made to 
the supposed injustice and unreason- 
ableness of construing the covenant 
as requiring the mortgagee to exe- 
cute a partial release after there had 
been default in the conditions of the 
mortgage, and interest had accrued, 
and perhaps expenses incurred in 
commencing foreclosure proceedings. 
But we cannot see sufficient force in 
this to warrant attaching by implica- 
tion a condition or limitation to the 
covenant. If the mortgagee is paid 
the proportionate share of the ac- 
crued interest, and reimbursed for 
his expenses, we do not see how he 
can be prejudiced. His remaining 
security would be just as ample as 


if the release had been demanded 
before default, and, in case fore- 
closure proceedings had been com- 
menced, they would not be defeated 
or affected, as to the remaining lots, 
by the execution of a partial release. 
On the other hand; a contrary con- 
struction might work harshly against 
purchasers from the mortgagors, and 
defeat the very purpose for which 


the covenant was  inserted.’” St. 
Louis Union Trust Co. v. Chicot 
County Cotton-Alfalfa Farm Co., 127 
Ark. 577, 582, 193 SW 69 

76. Savings intv:s etc., Covey: 
United Realty, etc., Co., 84 N. J. Eq 
472, 94 A 588, AnnCas1916D 1134; 


Ayvon- -by-the- Sea Land, etc., Co. V. 
BPinn; 56 IN J.7 a. 805, 41 A 366. 

77. Gillies v. Dyer, 93 N. J. Eq. 
348, 116 A 704 [aff 93 N. J. Eq. 635, 
Li AS CL i: 

78. See statutory provisions. 

79. Southwestern Bldg. etc:, 
Assoc. v. Rowe, 125 Ala. 491, 28 8 
484; New South Bldg., etc., "Assoc. 
v. Bowie, 121 Ala. 465, 25 S 844. 

80. Ayres v. Craft, 128 Ala. 407, 
29 S 446. \ ‘ 

81. Right to partial release see 
supra § 999. 

8g2. U.S.—Carson v. Hurt, 250 Fed. 
30, 162 CCA. 202: 

Cal.—Woodward v. Brown, 119 Cal. 
283, 51 P 2, 542, 63 AmSR 108; Cudde- 
back v. Detroy, 61 Cal. 80. 

Fla.—Jordan v. Sayre, 24 Fla. 1, 3 
8)329. 

Ga.—Moore v. Wolff, 155 Ga. 198, 
116 SE 622. 

Ill.— Cowen v. Loomis, 91 Ill. 132; 
Edgington v. Hefner, 81 Ill. 341; Bush 


v. Sherman, 80 Til. 160; Hazle. v. 
Bondy, 70 Ill. A. 185. See Bowes 
inv. ‘Co: vi Steinlauf, 1174 Il). <A. 


581 (purchaser of remainder is en- 
titled to credit on mortgage debt 
of sum equal to value of property 
released). 

Iowa.—Wood v. Brown, 104 He, 
124, 73 NW 608. 

Me.—Johnson v. Rice, 8 Me. 157. 

Mich.—Durm y. Fish, 46 Mich. 312, 
9 NW 429. 

Mo.—Martin v. Turnbaugh, 153 Mo. 
172, 54 SW 515. 

Nebr.—Anderson v. McCloud-Love 
Live-Stock Commn. Co., 58 Nebr. 670, 
79 Sel 613. 

N. Y.—Gately v. Gately, 103 Misc. 
16, 169 NYS 280. 

Pa.—Neale v. Dempster, 179 Pa. 
569, 386 A  338;,Culp v. Fisher, 1 
Watts 494; Horvitch vy. Eaton, 51 Pa. 
Super. 251. 

Porto Rico.—Martinez v. Registrar 
of Property, 6 Porto Rico 38. 

Tex.—Walhoefer v. Hobgood, 18 


Tex. Civ. A. 291, 44 SW 566. 

Ont.—Crawford v. Armour, 13 
Grant, Ch. 576. See Gowland y. Gar- 
butt, 13 Grant Ch. 578, 582 (‘‘where 
a mortgagee has put it out of his 
power to reconvey the property mort- 
gaged, or part of it, he is not en- 
titled to sue the mortgagor for the 
mortgage money”). 

[a] Release of a portion and ap- 
purtenances.—A release by a mort- 
gagee of a portion of the mortgaged 
premises, “with all the appurtenances 
and privileges thereunto belonging,” 
in favor of the vendee of the mort- 
gagor, does not include a right of 
way over the remaining portion, 
which was granted by the mortgagor, 
but never used, and of which the 
mortgagee was not aware when the 


release was. signed. Hyde Park 
Thompson-Houston Light Co. v. 
Brown, 69 Ill. A. 582. 

[b] Drainage rights.—A release 


by the mortgagee to the mortgagor 
of one of two parcels of land in- 
cluded in the mortgage does not 
convey the right to drain, previously 
exercised by the mortgagor, on to 
the parcel released. Harlow  v. 
Whitcher, 136 Mass. 553. 

[ec] Water rights.—A partial re- 
lease, releases only such water rights 
as were used in connection with the 
land released. Travelers’ Ins. Co. v. 
Childs, 25 Colo. 360, -54 P 1020. 

[d] Effect of condemnation. — 
Where property covered by a trust 
deed was condemned, and the con- 
demnation money less taxes 
amounted to seven thousand six 
hundred and  eighty-eight dollars 
and seventy-nine cents, which was 
paid to the beneficiary, whereupon 
the trustee released the lots con- 
demned, the effect of condemnation 
was to transfer the lien of the deed 
to the award, and hence the debtor 
was not entitled to credit against the 
beneficiary for twelve thousand dol- 
lars under a provision of the deed 
that the trustee should not release 


any property on payment of less 
than twelve thousand dollars. Nix 
v. Thackaberry, 240 Ill. 352, 88 NE 
811. 

83. Cassinella v. Allen, 168 Cal. 
677, 144 P 746. 

84. 


Stoops v. Bees. Bank, 146 
Ark. 127, 225 SW 593. 


85. Stoops v. Brinkley Bank, 
supra. 
86. Stoops v. Brinkley Bank, 
Supra, 
87. Thompson vy. Thomas, 43 Cal, 


A. 588, 185 P 427. 
88. Thompson v. Thomas, 
89. Thompson y. Thomas, 


Supra. 
Supra, 


830 [41 C.J.] 
When a mortgagee with knowledge of the existence 
of junior mortgages on parts of the land releases 
other parts from its mortgage, the junior mortgagees 
have no equity in the money paid as a consideration 
for the release.®° 

Conditional release. Where a mortgage is par- 
tially released upon a condition subsequent, upon 


XIX. FORECLOSURE OF 


[§ 1003] A. ‘‘Foreclosure’’ Defined. Foreclosure, 
as the term is used in the law of mortgages, means 
the depriving of the mortgagor of the right of re- 
deeming a mortgaged estate,°** and is the remedy 
available to the mortgagee by which he subjects the 
mortgaged property to the satisfaction of the obliga- 
tion to secure which the mortgage was given.®°> In 
its strict sense and as originally used at common 
law, the term ‘‘foreclosure’’ applied only to a pro- 
ceeding in a court of chancery by which the mort- 
gagee sought to eut off or ‘‘foreclose’’ the mort- 
gagor’s equitable right to redeem the estate which 
had in law, by virtue of the mortgage, become abso- 
lutely vested in the mortgagee.°® However, as a 
result of, and corersponding with, the change in the 
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[$§ 1002-1003. 


breach of such condition, the premises released be- 
come again part of the mortgaged premises and sub- 
ject to the lien of the mortgage, as if the release 
had not been made,®! the len reattaches ipso facto 
upon the default,®? and a declaration of forfeiture is 
unnecessary.°? 


MORTGAGES GENERALLY 


procedure to foreclose, the term ‘‘foreclosure’’ has 
itself acquired a modern significanee,®” and it is now 
applied to any proceeding by which the mortgagor’s 
equity of redemption in the property is cut off be- 
yond ‘possibility of recall.°* Thus, a procedure 
which results in the mortgagee eventually acquiring 
the mortgaged property clear of all claims of the 
mortgagor is a foreclosure.°® So, a proceeding ter- 
minating in a judicial sale of the mortgaged prem-— 
ises by which the mortgagor’s rights are extin- 
guished is a foreclosure,t as 1s a valid exercise 
of a power of sale conferred by the mortgage.” In 
a nontechnical sense the term ‘‘foreclosure’’ may be 
applied to the enforcement of a mortgage by any 
form of legal proceeding.® 


90. Turner v. Ridge Heights Land 
Co., 92 N. J. Eq. 64, 111 A 675. 

91. Barnes v. Southfield Beach R. 
Co., 65 Misc. 600, 120 NYS 616 [aff 
136 App. Div. 896 mem, 120 NYS 616 
(aff 202 N. Y. 301, 95 NE 691)]. 

92. Barnes vy. Southfield Beach R. 
Co., 65 Misc, 600, 120 NYS 616 [aff 136 
App. Div. 896 mem, 120 NYS 616 
(aff 202.N. Y. 301, 95. NE, 691) ]. 

93. Barnes v. Southfield Beach R. 
Co., supra. 

94 Schmidt v. Potter, 35 Iowa 
426; Kramer v. Rebman, 9 Iowa 
114. ! 


95. Clough v. Rowe, 63 N. H. 562, 
3 A 314; Wiliams v. Wilson, 42 Or. 
299, 70 P 1031, 95 AmSR 745; Flan- 
ders v. Aumack, 32 Or. 19, 51 P 447, 
67 AmSR 504. 

96. U. S.—Terrell v. Allison, 21 
Wall. 289, 22 L. ed. 634. 

Ala.—Mussina v. Bartlett, 8 Port. 
277. 

Cal.—MeMillan y. Richards, 9 Cal. 
265, 70 AmD 6655. ; 

Del.—Fox v. Wharton, 5 Del. Ch. 
200. 

Ky.—Springfield Fire, etc., Ins. Co. 
vy. Phillips, 16 KyL 390. 

Mass.—Shepard v. Richardson, 145 
Mass. 32, 36, 11 NE 738. : 

N. Y.—Moulton v. Cornish, 138 N. 
a 6493) 983. NE 842) 200 MokvAnn 320): 
Packer v. Rochester, etc., R. Co., 17 
N. Y. 283. 

Oh.—Brown v. Hamilton First Nat. 
Bank, 44 Oh. St. 269, 6 NE 648 

Eng.—Sampson y. Pattison, 1 Hare 
533, 23 EngCh 533, 66 Reprint 1143. 

See Colonial Inv., etc., Co. v. King, 
5 Terr. L. 371 (explaining difference 
between such foreclosure and fore- 
closure under the Land Titles Act). 

“Properly speaking, the right to 
foreclose means the right to cut off 
a right to redeem given by equity, 
when, by the condition of the mort- 
gage, the mortgagee’s estate has be- 
come absolute at law.” Shepard v. 
Richardson, supra, 


Equity of redemption see XXIV in 
42 C. J. 
97. Sichler v. Look, 93 Cal. 600, 


29 P 220; Anderson vy. Pilgram, 30 
S. C. 499, 502, 9 SE 587, 14 AmSR 
917, 4 LRA 205. 

“The phrases, ‘foreclosure of a 
mortgage’ and ‘equity. of redemption,’ 
were imported here from England 
along with the body of the common 
law, and are yet in constant use; 
but it must always be remembered, 
in order to avoid being misled, that 
they have acquired a totally differ- 


ent meaning here from that which 
they bore in England.” Anderson v. 


Pilgram, supra. 
98. Ansonia Nat. Bank’s App., 58 
Conn, 257, 18 A 1080, 20 A $94. See 


Puffer v. Clark, 7 Allen (Mass.) 80, 
85 (where the mortgagee had ac- 
quired the mortgagor’s interest, 
merging the estates, the court said: 
“The mortgage is ‘foreclosed,’ in the 
sense that no one has the right to 
redeem it, or to call him to account 
under it; and this was the only rea- 
sonable meaning which the parties 
could have attached to the word ‘fore- 


closure’ in the condition -of the 
note’’). 

99. U. S.—Clark v. Reyburn, 8 
Wall. 318, 19 L. ed. 354. 
Ala.—Grace v. Montgomery, 207 


Ala. 188, 92. S 412. 

Ind.—Jefferson v. Coleman, 110 Ind. 
515, 11 NE 465. 
(ae amer v. Rebman, 9 Iowa 

Mass.—Dooley v, Potter, 140 Mass. 
49, 2 NE 9385; Whitney v. Guild, 11 
Gray 496; Ingalls v. Richardson, 3 
Metec. 3840. 

Nebr.—Webb v. Hoselton, 4 Nebr. 
308, 19 AmR 638. 


bane H.—Hunt v. Stiles, 10 N. H. 
N. Y.—Moulton Vv. «Cornish; 138 


N. Y. 1338, 83 NE 842, 20 LRA 370. 
“A mortgagee may foreclose his 
mortgage by accepting a deed from 
the mortgagor in lieu of a foreclo- 
sure by sale under the terms of the 
mortgage, or by proceeding to do 
so in a court of equity.’ Grace v. 
Tepe eg ek 207 Ala, 188; 189, 92 S 


1. U. S.—Eckerson vy. Tanney, 235 
Fed. 415 [aff 243 Fed. 1007, 156 CCA 


663]; Curtis v. Cutler, 76 Fed. 16, 22) 


CCA 16, 37 LRA. 73%. 
era ate pk v. Bartlett, 8 Port. 
Cal.—Koch v. Briggs, 14 Cal. 256, 
73 AmD 651; McMillan v. Richards, 
9 Cal. 365, 70 AmD 655; 
Conn.—Ansonia Nat. Bank’s App., 
58 Conn. 257, 18 A 1030, 20 A 394. 
bar nena v. Wharton, 5 Del. Ch. 
Ill.—Lightcoap vy. Bradley, 186 Ill. 
510, 58 NE 221; Stephens v. Bichnell, 
27 Ill, 444, 81 AmD 242. 
CMS Tee tee v. Rebman, 9 Iowa 
Minn.—Lindgren y. Lindgren, 73 
Minn. 90, 75 NW 1034. 
N. Y.—Moulton v. Cornish, 138 N. 
Y. 133, 33: NE 842, 20 LRA’ $70; 


Packer v. Rochester, etc., R. Co., 17 
Na Ys) 283. 

Oh.—Brown v. Hamilton First Nat. 
Bank, 44 Oh. St. 269, 6 NE 648. 

Or.—Williams v. Wilson,. 42 Or. 
299, 304, 70 P 1031, 95 AmSR 745; 
Flanders v. Aumack, .32 Or. 19, 29, 
51 P 447, 67 AmSR 504. 

“Foreclosure is a remedy by which 
the property covered by the mortgage 
may be subjected to sale for the pay- 
ment of the demand for which the 
mortgage stands as security.” Flan- 
ders v. Aumack, supra [quot Wil- 
liams v. Wilson, supra]. 

[a] Suit to foreclose.—(1) “A pro- 
ceeding for the legal determination 
of the existence of the lien, the as- 
certainment of its extent, and the 
subjection to sale of the _ estate 
pledged for its satisfaction” -is a 
foreclosure suit. Boggs v. Fowler, 
16); Gal. 559, 563;, 76. AmD «56120 iy 
“A suit to foreclose a mortgage is 
... @& proceeding to have the mort- 
gaged property adjudged to be sold 
to satisfy the debt secured thereby.” 
Anderson v, Baxter, 4 Or. 105, 110. 

[b] A decree for sale under stat- 
ute which provides that the property 
shall be sold free from all subse- 
quent encumbrances, thus cutting off 
mortgagor’s equity of redemption, is 
a foreclosure. Ansonia Nat. Bank’s 
ADP. 58 Conn. 257, 18 A 1030, 20 A 

Actions to foreclose generally see 
infra § 1504 et seq. 

2. Irby v. Commercial Nat. Bank, 
203 Ala, 228, 82 S 478; Woodruff v. 
Adair, 131 Ala. 530, 32 S 515; Aiken 
v. Bridgeford, 84 Ala. 295, 4 S 266; 
Powers v. Andrews, 84 Ala. 289, 4S 
263; Duncan v. Cobb, 32 Minn. 460,: 
21 NW 714; Butte First Nat. Bank v. 
Bell Silver, ete., Min. Co., 8 Mont. 
32, 51, 19 P 408 [aff-156°U. S> 4708 
15 SCt 440, 39 L. ed. 497]; Dendy v. 
Waite, 986) Si» Cy. 569% 15 “Sin eeazg 
popinsen v. Amateur Assoc., 14 S, C. 


“We need not multiply instances tn 
which the word ‘foreclosure’ is used 
to denote a sale of the mortgaged 
property under a power of sale, and 
that it is a foreclosure, because it as 
effectually bars the equity of re- 
demption as a decree in chancery.” 
Butte First Nat. Bank v. Bell Sil- 
ver, etc., Min. Co., supra. 

Sale under power generally see in- 
fra §§ 1341-1503. 

3. See Grandin v. Hurt, 80 Ala. 
116, 117 (where the mortgage con- 
tained a stipulation that the mort- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 1004-1008] 


[§ 1004] B. Nature of Remedy. Under the prin- 
ciple of separation of governmental powers,’ the 
foreclosure of a mortgage is not within the legis- 
lative power, being rather in the nature of a judicial 
act.2. However, the legislature may provide the 
method by which mortgages shall be foreclosed,® 
and where the statute specifically provides the 
method, each act done must rest upon statutory 
authorization,’ although upon the theory that the 
statutory method of foreclosure becomes a matter 
of contract which is authorized by the mortgagor, 
it has been held that it should not be hampered 
by an unreasonably strict construction of the law.® 

[§ 1005] C. What Law Governs. Since the len 
of a mortgage upon the land can be enforced only 
in the state or other territorial jurisdiction where 
the land is situated,® the law of the place where 
the mortgaged premises are controls as to foreclo- 
sure proceedings,’® and statutory provisions as to 
foreclosure do not apply as to land lying in another 
state.1+ Further, as to matters of procedure, a fore- 
closure is governed by the statute in force at the 
time of the foreclosure proceedings.}” 

[§ 1006] D. Methods of Foreclosure—l. Enumer- 
ation and Classification. As has been noted in con- 
nection with the definition of the term ‘‘foreclo- 
sure’’1!3 in the development of the law of mort- 
gages, it has been or is appled to several methods 
of procedure which may be enumerated as: (1) Ad- 
vertisement and sale under power in the mortgage.'* 
(2) Sale in judicial proceedings.t® (3) Entry and 
possession.t® (4) Strict foreclosure.” (5) Adver- 
tisement.1® Further, it should be noted that a sale 
through judicial proceedings may under the statutes 
or practice in particular jurisdictions be either in 
an action in equity 1° or in a statutory proceeding 
in the nature thereof,?° or in an action at law,”? 
or through scire facias,?? or rule nisi.?? Again, the 
mortgagee has in some jurisdictions a remedy by 
way of ejectment 74 or by writ of entry * for the 
possession of the mortgaged premises, although such 
remedies are perhaps not strictly proceedings to 
foreclose, except where it is so provided by statute.?° 

[§ 1007] 2. History and Development. The 


gagee would not “institute any pro- 10. 
ceedings to foreclose’ it until the] 541; 
happening of a certain contingency, | 81, 

it was held that the word “fore- 
close’? should be taken in its popular 
signification, as meaning to enforce] Co., 64 Okl. 
by any form of legal proceeding, and, 11 Carpenter 
therefore, the mortgagee could not | Gold Min. Co:; 

recover possession of the mortgaged 
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Palmer v. McCormick, 28 Fed. 
Hughes v. Winkleman, 243 Mo.| L. 
147 SW _ 994, 
Cosgrove Vv. McAvay, 24 N. D. 343, 29. 
139 NW 693; Haltom v. Nichols, etc., 
184, 166 P 745. 

v. Black Hawk 31. 
Go IN. OY. 4S 34 
Va, Wood, 45. NC Yi 


[41.C. 3. 831 


‘foage’’ of land which antedated the conditional 
feoffment from which the modern law of mortgages 
takes its beginnings *" required a judgment to com- 
plete the transfer of the title to the ‘‘gagee.’’ 78 
Under the form of conditional conveyance which 
supplanted the ‘‘gage’’ of land, the mortgagee’s 
title became absolute upon default of the mort- 
gagor, and there was no necessity or apparent place 
for foreclosure.?® However, upon the practice grow- 
ing up in chancery of permitting redemption,®°® a 
corresponding remedy was created in chancery by 
which the mortgagee might cut off or foreclose this 
equitable right to redeem,*! and this remedy was the 
proceeding which is now known as ‘‘strict fore- 
closure.’’ 32. However, there are instances even in 
early cases where the courts of chancery decreed a 
sale instead of a strict foreclosure,** and the prac- 
tice was general in the United States before the 
middle of the nineteenth century.** Almost con- 
temporaneously with the development of the doc- 
trine permitting a decree of sale in equity, the 
practice grew up of inserting in the mortgage a 
power of sale by which, upon default, the premises 
might be sold without judicial proceedings and the 
right to redeem cut off,?> and as will be seen by a 
reference to the summary of the methods of foreclo- 
sure existing in the various jurisdictions given in a 
later section of this treatise,®* power-of-sale mort- 
gages are now generally recognized in the United 
States. These three methods of foreclosure, that is, 
strict foreclosure, foreclosure by sale in judicial 
proceedings, and foreclosure by exercise of a power 
of sale contained in the mortgage, are the more gen- 
erally prevalent in the United States, but they are 
not the only methods which have been or are in 
use, however, as has already been noted in the 
enumeration of the methods of foreclosure contained 
in the preceding section.** 

[§ 1008] 3. Statutory Provisions.*® The proceed- 
ing for the foreclosure of a mortgage is in most, 
if not all, jurisdictions regulated by statute,?® and 
the remedy provided by statute when the mortgage 
is executed enters into the agreement of the par- 
ties.4° However, statutes regulating the procedure 


2'7. See 2 Pollock & M. Hist. Eng. 
(2d ed) pp 117, 120. 
28. See 4 Harvard L. Rev. ite 
Lightcap v. Bradford, ise Ln; 
510, 58 NE 221. 

30. See XXIV in 42 C. J. 
Lansing v. Goelet, 9 Cow. (N. 
6. 


LRA1916A 1007; 


Elliott 
Central Gold 


Y.) 


32. aroaes foreclosure see infra 


premises where the contingency had 
not happened). 
4 See Constitutional Law §§ 234- 
236. 
5. Ashuelot R. Co. v. Elliot, 58 
NH 451, 
6. Validity of statutes as to fore- 
closure by: 
Action see infra § 1504 et seq. 
Advertisement see infra § 1329 et 
seq. 
Entry and BPRS ESEION: infra 
§ 1200 et seq. 
7. Deutsch v. Pes 135 App. Div. 
(DON Lo INNS) 91) 
8. Lee v. Clery: 38 Mich. 223. 
Strict pursuance of statute as to 
foreclosure by: 
Action see infra § 1504. 
Advertisement see infra § 1331. 


see 


Advertisement and sale see infra 
§ 1343 : 
see infra 


Entry and _ possession 
§ 1200. 
9. Hughes v. Winkleman, 243 Mo. 
81, 147 SW 994, LRA1916A 1007. 
Jurisdiction and venue of action to 
foreclose see infra §§ 1519-1528. 
Place of sale under power see infra 
§ 1414. 


Min. Co. v. Platt, 3 Daly GN. Yo 20ss 

12. See cases infra this note. 

[a] In the Philippine Islands the 
new code of civil procedure and not 
the former Spanish law of civil pro- 
cedure governs the procedure in the 


foreclosure of realty mortgages. 
Legaspi v. Aguilar, 12 Philippine 
erat Pias v. Paterno, 7 Philippine 
0. 


Impairment of obligation of con- 

tract by change in: 

Redemption law see Constitutional 
Law § 750. 

Remedy of mortgagee see Constitu- 
tional Law § 732. 


13. See supra § 1003. 

14. See infra §§ 1341-1503. 
15. See infra § 1504 et seq. 
16. See infra §§ 1200-1328, 
17. See infra § 1509. 

18. See infra §§ 1329-1349, 
19. See infra § 1508. 

20. See infra § 1508. 

21. See infra § 1506. 

22. See infra § 1512. 

23. -See infra § 1515. 

24. See supra § 584. 


See supra § 
See infra § 


§ 150 

33. ie alee v. Robinson, 3 Atk. 
559, 26 Reprint 1122; How v. Vigures, 
1 Ch. Rep. 32, 21 Reprint 499; Dash- 
wood v. Bithazey, Mosely 196, 25 
Reprint 347. See Mondey v. Mon- 
dey, 1 Ves. & B. 223, 35 Reprint 87. 

34. Ala.—Mussina v. Bartlett, 8 
Port. 277; Hunt vy. Lewn, 4 Stew. & 
Patso. 

Cal.—McMillan v, Richards, 9 Cal. 
365, 70 AmD 655. 

Miss. —Stark v. Mercer, 4 Miss. 377. 
ye Y.—Lansing v. Goelet, 9 Cow. 

6. 
a i C.—Blackledge v. Nelson, 17 N. 
Obs 

35. See infra §§ 1341-1503. 

36. See infra § 1012. 

87. See supra § 1006. 

38. Sales under power: 
Curative statutes see infra § 1343. 
Retroactive effect see infra § 1243. 
Validity of statutes see infra § 1343. 

39. See statutory provisions. 

40. Clark v. Reyburn, 8 Wall. (U. 
SU Pod Se Se Ta ted. Woo4- 

Change in remedy as affecting ob<- 
ligation of contract see Corstitu- 
tional Law § 7382. 
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for foreclosure are not in derogation of the common 
law,*+ and are not for that reason to be strictly 


construed.*? 


[§ 1009] 4. Contractual Provisions.** 
mode of foreclosure is prescribed by statute, the 
parties cannot by contractual stipulations render a 
foreclosure invalid unless something is done in addi- 
tion to the requirements imposed by the statute,*4 
nor, it appears, can the contract of the parties dis- 
pense with the requirements imposed by the stat- 
Further, a provision in the mortgage that 
the mode of foreclosure provided shall be exclusive 
of all others is invalid as an attempt by contract 
to provide against a remedy in the ordinary course 
of judicial proceedings and to oust the jurisdiction 
If the mortgage provides a method 
of foreclosure which is forbidden by statute, as a 
sale by a trustee without judicial proceedings, it is 
the duty of the trustee to pursue the remedy pro- 


ute.*° 


of the court.*® 


vided by law.*7 


41. Wright v. 
1, 184 P 740. 
42. Wright v. Wimberly, supra. 
Compliance with statutes as to 
foreclosure by: 
Actions to foreclose see infra § 1505. 
Advertisement see infra § 1331. 
Entry see infra § 1207. 
Sale under power see infra § 


Wimberly, 94 Or. 


WS ToT 


43. Contractual stipulations as to 
exercise of power of sale see infra 
§ 1342. 

44. Butterfield v. Farnham, 19 
Minn. 

45. Lawrence v. Farmers’ L. & T. 
Copp domN ye 2 00s 

46. Guaranty Trust, etc, Co. v. 


Green Cove Springs, ete., R. Co., 139 
We TS. Sok yore 512, 35 L. ed. 116. 

Contracts ousting jurisdiction gen- 
erally see Contracts § 397. 

47. Taber” v. Cincinnati, etc, R: 
Co., 15 Ind. 459. See Portland First 
Nat. Bank v. Courtright, 82 Or. 490, 
158 P 277, 161 P 966 (decree in credi- 
tor’s suit directing sale without fore- 
closure not authorized). 

48. See cases infra notes 49-54. 

[a] In Louisiana (1) where the 
mortgage imports a confession of 
judgment, and, by statute, may be 
enforced by a writ of seizure and 
sale, this does not preclude foreclo- 
sure in equity in a federal court 
(Benjamin v. Cavaroc, 3 F. Cas. No. 
1,300, 2 Woods 168), (2) or statu- 
tory foreclosure in the state courts 
(Rousseau v. Bourgeois, 28 La. Ann. 
186; Bullier v. Huppenbauer, 23 La. 
Ann. 339). 

49. U. S.—Bell Silver, etc., Min. 
Co. v. Butte First Nat. Bank, 156 U. 
S. 470, 15 SCt 440, 89 L. ed: 497; 
Guaranty Trust, etc, Co. v. Green 
@ove. Springs.e etey KR, Co. 139 500s 
Slons ule S Che L235. 1. ed. 216. 
Morgan’s Louisiana, etc., R.. etc., Co. 
Vip lexas.CentagR.. Conn 137 WS. aid, 
a SCt 61, 34 L. ed. 625; Chicago, etc., 

RCs, ve -Hosdick, TOC On 47, 1 
SCt 10, 27 L. ed. 47; Howell v. Mc- 
Aden, 94 U. S. 463, 24 L. ed. 284; 
New York Security, etc., Co. v. Lin- 
coln St. R. Co., 74 Fed. 67; Farmers’ 
ins UE Coniva awWinona, sete; Re 'Co., 
59 Fed. 957; Mercantile Trust Co. 
v. Missouri, etc., R. Co., 36 Fed. 221, 
1 LRA 3897; Beekman v. Hudson 
River West Shore R. Co., 35 Fed. 3; 
Alexander v. Iowa Cent. R. Co., 1 F. 
Case Nov s166, (3 Dill 48%)  Murbish 
v. Sears, 9:F. Cas. No. 5,160, 2 Cliff. 


454> Hall vo Sullivan. k,, Co, Lik. 
Cas. No. 5,948, Brunn. Col. Cas. 613. 
Ala.—Jackson v. Prestwood, 211 


Ala. 585, 101 S 185; Palmer v. Sulz- 
py, 185 Ala. 166, 64 S 368; Winter v. 
Montgomery Cooperage Co., 169 Ala. 


628, 53 S 905; Eslava v. New York}: 


Nat. Bldg., etc., Assoc., 121 Ala. 480, 
25 S 1013; American Freehold Land 
Mortg. Co. v. McCall, 96 Ala. 200, 
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[§ 1010] 5. Concurrent or Exclusive Methods—a, 
Where more than one of the various 


methods of foreclosure exist in the particular ju- 


Where the 


For example, 


risdiction, it is generally held, in the absence of a ~ 
contrary requirement of the statute, to be optional 
with the mortgagee as to which method to pursue.** 
although the mortgage contains a 
power of sale, the mortgagee is not precluded from 
resorting to a foreclosure by judicial proceedings,*® 
even though the instrument provides that foreclo- 
sure may be had only under the power of sale; °° 
nor does a power to sell deprive the mortgagee of 
his right to foreclose by writ of entry.*1 
diction of equity is not ousted by the fact that a 
statutory method of foreclosure is open and avail- 
able to the mortgagee if he chooses to adopt it; °? 
and a summary remedy does not preclude a remedy 
by an ordinary action.®® 
recognized mode of foreclosure, is generally held to 


The juris- 


So scire facias, where a 


be cumulative to the remedy by bill in chaneery.** 


11 S °288; 
Ala. 60; 


Vaughan v. Marable, 64 
Carradine vy. O’Connor, 21 
Ala. 573; Marriott v. Givens, 8 Ala. 
694; McGowan v. Mobile Branch 
Banks 7 Adas823. 

Ark.—Martin v. Ward, 60 Ark. 510, 
30 SW 1041. 

Cal.—Brickell:, v. Batchelder, 62 
Cal. 623; Cormerais v. Genella, 22 
Cal. 116; Cortelyou v. Vogel, 51 "Cal. 
A. 785, 197 P 968. 

5 Oe C. —Utermehle y. McGreal, 1 
we 359; Fraser v. Prather, 8 D. C. 

Ill. Reid v. McMillan, 189 Ill. 411, 


59 NE 948; Hurd v. Case, 32 Il. 45, 
83 AmD 249. 

Ind.—Eaton, etc., R. Co., v. Hunt, 
20 Ind, 457. 
aplehoxtmaten v. Kinman, Harr. 

Minn.—Forepaugh v. Pryor, 30 
Minn. 35, 14 NW 61. 

Miss.—Smith vy. Cleveland Steam 
Laundry, 131 Miss. 254, 95 S 433; 
Carey v. Fulmer, 74 Miss. 729, 21 S 
752; Green v. Gaston, 56 Miss. 748; 
McDonald v. Vinson, 56 Miss. 497; 
McAllister v. Plant, 54 Miss. 106; 


Thompson v. Houze, 48 Miss. 444, 

Mo.—Wolff v. Ward, 104 Mo. 127, 
pret 161; Riley v. McCord, 24 Mo. 

Mont.—Butte First Nat. 

Bell Silver, ete., Min. Co., 
32) One 403 [afi 156. U.S. 470, 25 
SCt 440, 39 L. ed. 497). 

N. J.—McFadden y. Mays’ Land- 
LNB y) CLC hm CO 49 Ne det uC pele: 
22 A 932. See West End Trust Co. 
Ve. Wetherill Non HIG. 690.0 78 A 
756 (sale under power deemed made 
for purpose of determining priori- 
ties). 

N. M.—Milligan v. Cromwell, 3 N. 
Vi Sd Ol oOo. 

N. C—Jones v. Williams, 155 N. 
Cx ATS, TSE 222 1 SGA ANS 426; 
McLarty Ve Urguhart, LESSING TON BIE OE 
69 SH 245. 

Pa.—Girard Trust Co. v. Avonmore 
Land, .ete:, Co, 22) Pas 52) 70) At266 
[aff 16 Pa. Dist. 810]. 

S. C.—Charleston v. Caulfield, 19 S. 


Bank v. 
8 Mont. 


C. 201 

Tenn.—Knox Vv. -MeCajin,, 13 uea 
197; Frierson v. Blanton, dy Bact: 
Zia; Bennet, wv. Unionss Bank. 05 
Humphr. 612, 


Tex.—Blackwell v. Barnett, 52 Tex. 
326; Morrison vy. Bean, 15 Tex, 267, 
a7 eet .—Dupee v. Rose, 10 Utah 305, 


PoCus 

Vt.—Herrick v. Teachout, 74 Vt. 
196, 62 “Al 432: 

Wis. —Walton v. Cody, 1 Wis. 420; 
Bypon v. May, 2 Pinn. 443, 2 Chandl. 
aes .—In re Wilkinson, L. R. 13 Eq. 

Man.—Allan v. Manitoba, ete. R. 
Co,, 10° Man: 106% Credit’ Foncier 


Franco-Canadien v. Andrew, 9 Man. 
65. 

In Colorado (1) 3 Mills St. 
Annot. § 4556, providing that any 
deed of trust naming any other as 
trustee than the public trustee shall 
be deemed a mortgage and fore- 
closed only through the courts, and 
providing further that it shall not 
affect the: extension of any indebt- 
edness secured by deed of trust exe- 
cuted and recorded prior to the time 
of its taking effect, authorizes the 
execution of an agreement evidenc- 
ing such extensions of indebtedness 
as the parties may agree’ upon and 
is not limited to a mere extension 
of time. Brewer v. Harrison, 27 
Colo. 349,62) PB 9224)" 4 (2). ACetruse 
deed made for the security of a 
debt is in the nature of a mortgage 
with power of sale and is within the 
equitable jurisdiction of the courts 
when applied to for the purpose of 
affording a cumulative and concur- 
rent remedy for enforcement. Den- 
ver Brick, etc., Co. v. McAllister, 6 
Colo. 261. 

50. Guaranty Trust, ete., Co. v: 
Green Cove Springs, ete., R. Co., 139 
WiuS 2 f3' 7, EIS Cl S12, Soin ede wisiom 

tatutes abrogating power of sale 
see infra § 1343. i 

51. Furbish v_ Sears, 99) Ey (Cag 
No. 5,160, 2 Cliff. 454. 

52. Del—Fox vy. Wharton, 5 Del. 
Ch. 200. 

Ga.—De Lay v. Latimer, 155 Ga. 
463, 117 SE 446. 

Mo.—Mason v. Barnard, 386 Mo. 
384; Riley v. McCord, 24 Mo. 265; 
Rubey v. Missouri Coal, etc.,, Con wm 
Mo. A..,.159; : 

Oh.—Anonymous, 1 Oh. 235. 

Pa.—Martin v. Jackson, 27 Pa. 504, 
67 AmD 489. 

Where particular grounds of equity 
jurisdiction exist see infra § 1508. 

53. See cases infra this note. 

[a] In Porto Rico (1) the creditor 
may prosecute the ordinary action 
provided for by the code of civil 
precedure, or the Summary proceed- 
ing authorized by the Mortgage Law 
and its regulations. Montes de Oca 
Vv. Baez, 23 Porto Rico 656; Peoneys 
Fort America Co., 13 Porto Rico 124; 
Altuna v. Ortiz, 12 Porto Rico 318; 
Gimenez v. Brenes, 10 Porto Rico 
124. See Lothrop v. Casalduc, 12 
Porto Rico 139 (procedure in sum»; 
mary proceeding). (2) Formerly 
the remedy given by the Mortgage 
Law was” exclusive. Marquez v. 


Aguilo, 8 Porto Rico 534; Viader v. 


Quinones, 7 Porto Rico 549; Her- 


manos v, Alfaro, 7 Porto Rico 105. 


54. Van Vrankin v. Roberts, 7 Del. 
Ch. 16, 29 A 1044; Fox v. Wharton, 
5 Del. Ch. 200; Carroll v. Ballance, 
26 Ill. 9, 79 AmD 354; Baker v. Leh- 
man, Wright (Oh.) 522. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


~§§ 1010-1012] 


Statutory method made exclusive. The statutes 


in some jurisdictions, however, provide that only the’ 


method of foreclosure prescribed therein may be 
resorted to.°> The effect of such a provision is to 
exclude remedies not so provided for, as, for ex- 
ample, foreclosure by extrajudicial sale,°* or by 
entry.°’ Likewise the statutes may, by express pro- 
vision, preclude a recovery of possession by the 
; mortgagee without a foreclosure.®§ 

Strict foreclosure. Where such a foreclosure may 
be had,°*® strict foreclosure is treated as one of the 
several remedies which the mortgagee may pursue 
at his election.*° And a mere enactment of a statute 
authorizing courts to render decrees of sale will 
not have the effect of prohibiting the rendition of 
decrees of strict foreclosure.®* 

[§ 1011] b. Election and Waiver. Judicial fore- 
closure may be resorted to, even after an abortive 
attempt at foreclosure by advertisement and sale 
under the power,®* but will be barred if the mort- 
gage has once been foreclosed by the exercise of that 
power,®* and conversely, an abortive attempt at a 
judicial sale will not prevent the exercise of a power 
of sale,®* but the two methods of foreclosure cannot 
be pursued simultaneously.*® So one who has en- 
tered to foreclose and filed a certificate may ‘also 
bring a suit to foreclose and have a conditional 
judgment,®* or may make a valid sale under a power 
of sale in the mortgage.®’ And the pendency of a 
bill in chancery to foreclose will not invalidate an 
exercise of the power.®® However, a bill in equity to 
foreclose and a remedy by scire facias cannot be 
maintained successively or at the same time.®® 
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[§ 1012] 6. Methods Resorted to in Particular 
Jurisdictions. In the following paragraphs of this 
section an attempt has been made to state as con- 
cisely and completely as possible the various 
methods of foreclosure which are in force in par- 
ticular jurisdictions, reference being made to the 
latest available statutory enactments in each case. 

In Alabama, in the case of mortgages containing 

no power of sale, the mortgagee is given an option 
to foreclose either in a court having jurisdiction 
of the subject matter or by sale upon publication 
of notice.7° Provision is also made by statute for 
the execution of powers of sale contained in mort- 
gages,’ and for a remedy by means of an action 
of ejectment.’? 
_ In Alaska the statute’ ides that a mortgage 
lien shall be foreclosed and the property adjudged 
to be sold to satisfy the debt secured by an action 
of an equitable nature.7* 

In Arizona, by statute, foreclosure may be by 
action only, notwithstanding any provision con- 
tained in the mortgage,’ and sale of the premises 
is required. 

In Arkansas foreclosure by action is recognized 
by statute,’° and sale of the premises is impera- 
tively required,” but powers of sale in mortgages 
and deeds of trust are also valid.7* Moreover, the 
common-law rule on the subject of the rights of a 
mortgagee after condition broken prevails, and if the 
debtor fails to pay the mortgage debt at the law 
day, the mortgagee is entitled to the possession of 
the mortgaged property, and may maintain eject- 
ment therefor.’® 
remedies out of which sprang the 


55. See statutory provisions. [a] Where a mortgagee sub- 
56. See infra § Bi mitted to a nonsuit in an action to 
57. See infra § 1200. foreclose, he may subsequently fore- 
58. See supra § 584. close under a power of sale contained 
59. See infra § i510. in the mortgage. Corey v. Hooker, 
60. Carroll v. Ballance, 26 Ill. 19,;/171 N. C. 229, 88 SH 236. 

79 AmD 354. 65. Openshaw vy. i Reed 59 Tex. Civ. 
61. Andrews v. Scotton, 2 Bland| A, 498, 125 SW 989 

(Md.) 629. 66. Smith Charities v. Connolly, 


62. U. S.—Shepherd v. Pepper, 133 
WS2.626,. 10 SCt 438, 33.L. .ed. 706. 
Iowa.—Tucker v. Silver, 9 Iowa 261. 
We rarer vy. Kinman, Harr. 
Minn.—Rogers v. Benton, 39 Minn. 
39, 38 NW 765, 12 AmSR 613; Lash 
v. McCormick, 17 Minn. 403. 
5 Miss. —Baldwin v. Jenkins, 23 Miss. 

06. 

Mo.— Wolfe v. Ward, 104 Mo. 127, 
16 SW 161. 

N. C.—Martin v. McNeely, 101 N. 
@..634, 8 SE 231. 

Pa. —Lewis v. Germania Sav. Bank, 
JGuse a. oo: 

“It would certainly be in the power 
of the mortgagee to waive those pro- 
ceedings and commence de novo un- 
der the statute. And this being un- 
doubtedly competent, I can see no 
reason why he may not avail him- 
self of the right he had in the first 
instance, and seek his remedy in 
this court. If he seeks his remedy 
here he, of course, waives the pro- 
ceeding under the statute, and all 
claim for costs under that proceed- 
ing. I can see no reason for the 
argument that, by first proceeding 
under the statute, which proceeding, 
by mistake or accident, is inopera- 
tive or void, the party has made his 
election and cannot have relief here.” 
Atwater v. Kinman, Harr. (Mich.) 
243, 245. 

_ 63. Mclean v. Presley, 56 Ala. 211; 
Cox jv... Wheeler, 7. Paige (N.., Y¥.) 


248. 

64. _Corey v. Hooker, 171 N. C. 
229, 88 SE 236; Converse v. Davis, 
90 Tex. 462, 39 SW 277; Lee v. Brit- 
ish, etc., 'Mortg.-Co., 25 Tex. Civ. A. 


481, 61 SW 134 
[41 C. J.—53] 


157 Mass. 272, 31 NE 1058. 

67. Montague v. Dawes, 12 Allen 
(Mass.) 397. 
see Brisbane v. Stoughton, 17 Oh. 

Restraining exercise of power see 
infra §§ 13538-1370. 

69. Van Vrankin v. Roberts, 7 Del. 
Ch, 16, 25, 29 A 1044 (“In Delaware 
a mortgagee has a right to proceed 
on his mortgage in equity and at 
law,—in equity, by foreclosure; at 
law, by scire facias. He also has 
the right to proceed on his bond or 
other legal security for the debt. 
There is no doubt that he may pur- 
sue the last-named remedy and either 
of the others at the same time, so 
that he does not take double satis- 
faction. The one is not a bar to 
the other; not so much because the 
one is a proceeding in rem and the 
other a proceeding in personam, but 
because they each secure to the mort- 
gagee advantages which the other 
does not. The one is auxiliary or 
supplementary to the other. What 
the real remedy may fail to accom- 
plish the personal may supply, and 
vice versa. The first two are re- 
stricted to the specific pledge; the 
other is not confined to any particu- 
lar kind of property, or to any par- 
ticular property of a particular kind. 
It is general in its operation. But 
can the common-law rule or excep- 
tion before referred to be invoked 
as authority for the running of the 
scire facias on the mortgage and fore- 
closure successively or at the same 
time? Surely not, for the conditions 
in this state and in England are very 
dissimilar. Foreclosure and _ eject- 
ment, in the latter country, are the 


necessity for the enunciation of the 
exception; are totally different, not 
only in form, but in effect. As before 
seen, they are each intended for a 
different purpose. Now, the remedy 
by scire facias in this state accom- 
plishes precisely the same thing as. 
foreclosure. They both seek the 
same end, namely, the conversion of 
the mortgaged premises into money, 
and the extinguishment of the equity 
of redemption. The latter is equit- 
able foreclosure; the former may be 
called legal foreclosure, because they 
are in effect the same. It is just here 
that the analogy between the speci- 
fic or real remedies on a mortgage 
in England and in this state fails, 
which sweeps away the ground of 
contention that was so earnestly 
made in behalf of the applicability 
of the exception in our own courts. 
What good end could be served by 
allowing foreclosure and scire facias 
to be pursued at the same time, or, 
in other words,,. what advantage 
could it be to the mortgagee? None 
at all. By the use of either he could 
get the land; by the concurrent use 
of both he could get no more. ‘The 
reason, then, for the exception, so 
far as they are concerned, entirely 
fails. At the point when the reason 
ceases the exception itself should 
cease. ‘Cessante actione legis cessat 
ipsa Iepefo 

70. Ala. 4 Code (1923) § 9012 

ae Ala. 4 Code (1923) §§ 9010, 
90 

72. Ala, 3 Code (19238) § 7465. 

Action by mortgagee for posses- 
sion see supra § 584. 

73. Alaska Code c 42 § 389. 

74 Ariz. Rev. St. Civ. Code (1913) 


§ 4113. 

75. Ariz. Rev. St. Civ. Code (1913) 
§ 4116. i 

76. Ark. Dig. St. (1921) § 6242. 


Ark. Dig: St.. (1921) § 6241. 
78. Ark. Dig. St. (1921) § 7407. 
79. Action by si tals reas for pos- 


session see supra § 584. 
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In California foreclosure by action is provided by 
statute,®° but there is also statutory sanction for 
the enforcement of the mortgage debt by the exer- 
cise of a power of sale in the mortgage.*! 

In Colorado the statutes provide for foreclosure 

by action.®? It is also provided that all deeds of 
trust given to secure indebtedness of any kind, 
which name any other person than the public trus- 
tee as trustee therein, shall be deemed mortgages 
and foreclosed only as mortgages are foreclosed in 
and through the court.®* But if the public trustee 
is named as trustee therein, the beneficiary may 
obtain a sale of the premises without court action.** 
The statute provides that a mortgage shall not be 
deemed a conveyance so as to enable the mortgagee 
to obtain possession without foreclosure and sale; 
but excludes trust deeds with power of sale from its 
operation.®® 

In Connecticut a statute has authorized, since 
1886, foreclosure by a decree of sale instead of 
striet foreclosure upon the written motion of any 
party to the suit. The court is given discretionary 
power with reference to granting - the motion.°° Be- 
fore this statute mortgages were enforced by strict 
foreclosure.8* The right of a mortgagee to a rem- 
edy by ejectment is also recognized by statute.* 

In Delaware the usual method of foreclosure is by 
scire facias; ®® still this remedy is not re 
and foreclosure by bill in equity is authorized as 
part of the inherent jurisdiction of courts of 
chancery.°+ 

In the District of Columbia mortgages and deeds 
of trust with powers of sale are recognized by stat- 
ute,®°? but the holders of such instrument, as well 
as of ordinary mortgages, may foreclose by bill in 
equity.°2 The statute gives the court authority in 
all such cases of application to foreclose, to order a 
sale neces: of merely barring the mortgagor from 
redeeming.** 

In Florida the statute provides that all mortgages 
shall be foreclosed in chancery.®? 

In Georgia foreclosure may be had through a rule 
nisi ®* or by a bill in equity.9’ Provision is also 
made for a judgment of sale for the enforcement 
of deeds of trust securing debts.%% 

In Hawaii there are three statutory methods of 
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In Idaho the statute permits of but one action 
for foreclosure, in which the court may, by its judg- 
ment, decree a sale,® and it 1s provided that a mort- 
gage, whatever its terms, shall not be deemed a 
conveyance so as to enable its holder to recover 
possession without a foreclosure and sale.* 

In Illinois sales by virtue of a power contained in 
any mortgage, trust deed, or other conveyance in the 
nature of a mortgage are prohibited and no real 
estate can be sold to satisfy such a mortgage or 
other conveyance except in pursuance of a judgment 
or decree of a court of competent jurisdiction.» Pro- 
vision is made for foreclosure by scire facias in the 
ease of default in the payment of any sum of money 
secured by mortgage on land or where the payment 
is by installments when the last installment shall 
become due.® Foreclosure may also be had by action 
in equity.“ The right of the mortgagee to ejecta 
on condition broken is also recognized.® 

In Indiana the statute provides for foreclosure by 
action® and for the sale of the premises in all 
cases.1° Sales under a power in the instrument, 
without judicial proceedings, are invalid,!! unless 
the grantee of the mortgage or other conveyance to 
secure the payment of money is a trustee? The 
mortgagee 1s not entitled to possession in the ab- 
sence of a special provision in the mortgage.13 

In Iowa the statute provides that no deed of trust 
or mortgage of real estate shall be foreclosed in any 
other manner than by action in court by equitable 
proceedings.** The statute also requires the sale of 
the premises.t® Title bonds are foreclosed in a simi- 
lar manner.?® 

In Kansas the statute provides for foreclosure by 
action, judgment to be rendered for the sale of the 
premises. No sale may be had except in pursuance 
of a judgment.17 Purchase-money mortgages and 
lens may be foreclosed in the same manner as other 
mortgages upon default of condition before one 
third of the purchase price shall have been paid.!§ 

In Kentucky the statute forbids foreclosure,!® but 


provides that, in an action to enforce a mortgage, 


judgment may be rendered for the sale of the prop- 
erty and for the recovery of the debt against de- 
fendant personally.?° And this appears to be merely 
declaratory of the rule of practice which has always 


foreclosure: 1. By entry.°® 2. By sale under a | obtained there.24 An early statute forbids a sale 
power. 3, By suit.? 
80. ‘Cal. Code Civ. Proc..§ :726: ing the property upon foreclosure’). 4. Ida. 2 Comp. L. (1918) § 4523: 
81. Cal. Civ. Code §§ 2931, 2932. Strict foreclosure see infra § 1509. Ge Act Tully" 4; 1879 CT Eso 
82.’ Colo. Code (1911) § 271. 88. Conn. Gen. St. (1918) § 5205. 211). : 
83. Colo. Comp. L. (1921) § 5044. Action by mortgagee for posses- 6 Rev. St. (1874) c 95 § 17. 
84. Colo. Comp. L. (1921) § 5050. sion see supra § 584. 7. See infra § 1504 et seq. 
85. Colo. Code (1911) § 280. 89. Del. Rev. Code (1915) § 43899. 8. See supra § 584 
Action by mortgagee for possession 90. Exclusiveness of remedy by 9, Burns St. Annot.. (1914) § 1151. 


see supra § 584. 


86. Conn. 2 Gen. St. (1918) § 5224, 
87. Gates v. Boston, etc., Air Line 
RCo. oa Conn. 383, 345, b A 695 
{app dism 122 U. S. 646, 30 L. ed. 
1249] where the court, per Stod- 
dard, *J:, “said: “In this’ ‘state, irre- 


spective of legislative or judicial au- 
thority in the special instance, the 
effect of a foreclosure is to vest ab- 
solutely the property of the mort- 
gagor in the mortgagee. It simply 
cuts off the right of redemption ex- 
isting in the mortgagor, and there- 
after the mortgagee stands with 
reference to the mortgaged property 
in the same relation as did the mort- 
gagor. He.has the title of the for- 
mer owner of the equity, and nothing 
more. He holds the property sub- 
ject to all charges, duties, pledges, 
and equities existing prior to the 
execution of the mortgage deed. We 
have not adopted the practice of sell- 


scire facias see supra § 1010. 
91. Fox v. Wharton, 5 Del. Ch. 200. 
Action by mortgagee for possession 
see sunra § 584 
92. D. C. Code ESTO) Ss bs 9, 
93. D: CC. Code (1919) §- 96. 
94. D.C. Code (1919) 8°95. 
Strict foreclosure see infra § 1509. 
95. Fla. 2 Rev. Gen. St. (1920) 


§ 3844 
96. St. 9 Park Code Suppl. Annot. 

(1922) § 3276. 

; Aecprsiteye by rule nisi see infra 
97. St. 2 Park Code Annot. (1914) 

§ 3305. 
98 St. 2 Park Code Annot. (1914) 

§§ 3311-3315. 
Sales under 

§§ 13841-1503. 
99. Hawaii Rev. L. (1925) § 2884. 
1. Hawaii Rev. L. (1925) § 2879. 
2. Hawaii Rev. L. (1925) § 2887. 
3 Ida; 2 Comp. L. (1918) § 4520. 


powers see infra 


10. Burns St, Annot. (1914) § 602. 
11. Burns St. Annot. (1914) § 1135. 
12. Burns St. Annot. (1914) § 4029. 
13. Burns St. Annot. (1914) § 1133, 
14. Iowa Code (1924) § Pe 
15. Iowa Code (1924) § 1237 

16. Iowa Code (1924) §§ 15382- 
12383. 

17. ,.Kan. Rev. St. (19238) §§ 60— 
3107. oa 
ieee Kan. Rev. St. (1923) §§ 60- 

19. Ky. Code Pract. (1906) § 375. 

20. Ky. Code Pract. (1906) § 376. 

21. Newport, etc., Bridge Co. v. 
Douglass, 12 Bush (Ky.) 673, 704 


(“In this state we have never re- 
garded the mortgagee as the owner 
of the mortgaged property, and it is 
doubtful whether at any time a court 
of equity would for his benefit de- 
cree a strict foreclosure and bar the 
mortgagor’s equity of redemption 
without a Sale of the property”). ° 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


7 


. a site at ee, 
-§ 1012] 

in execution of a power without a decree of court.?? 
Even prior to the enactment of the statute it seems 
doubtful whether such a power was valid; 23 at any 
rate the power must have been strictly followed.** 

In Louisiana the code gives a hypothecary action 
to the mortgagee against the premises to have them 
sold,?> and if he has a title importing a confession 
of judgment he may have the premises sold imme- 
diately under executory proceedings.”® 

In Maine the statute provides for entry before 
or after breach of condition.2’ After breach of 
condition, the mortgagee may obtain possession for 
foreclosure by entry by consent or by peaceable 
entry without consent,?* or he may foreclose with- 
out obtaining possession by publication of notice 
or by service of notice.2® In addition to these sum- 
mary methods, the statute provides the judicial 
methods of writ of possession *° and bill in equity.** 
Sale under power in the mortgage or ecperste in- 

strument is recognized by statute.*? 

In Maryland, by statute, foreclosure may be had 
by action in which the court may decree a-sale.** 
The statutes also authorize the exercise of a power 
of sale contained in a mortgage.** 

In Massachusetts provision is made for foreclo- 
sure of the right of redemption through recovery 
of possession of the land by the mortgagee after 
breach of condition by an open and peaceable entry, 
if not opposed by the mortgagor or other person 
claiming it,®° or by action for possession.*® Fore- 
closure may also be had under a power of sale and 
without action,®* or the court, where a conditional 
judgment has been entered in an action for pos- 
session on a mortgage containing a power of sale, 
may, instead of issuing a writ of possession at the 
request of plaintiff, order the property to be sold 
pursuant to such power.** In the absence of special 


MORTGAGES 


[41 C.J.] 835 
facts calling for equitable aid, the general rule is 
that the court has no jurisdiction in equity to de- 
cree a foreclosure and sale of real estate conveyed 
by a mortgage which does not contain a power of 
sale,*® but when the terms of the mortgage as ap- 
plied to the mortgaged property are such that the 
statutory provisions for foreclosure are not adequate 
to secure to both parties their rights and to adjust 
the equities between them, the general jurisdiction 
of courts of equity is broad erfough to authorize a 
proper decree for foreclosure.*° 

In Michigan the chancery court is by statute given 
jurisdiction over the foreclosure of mortgages 44 
with the power to order a sale.*” The statute also 
authorizes the execution of a power of sale in the 
mortgage.** But such a power must be expressed, 
and in its absence the mortgagee is relegated to the 
statutory foreclosure in chancery.*# 

In Minnesota the statute provides for the fore- 
closure of a mortgage containing a power of sale 
by advertisement.*® But the mortgage must have 
been recorded and, in addition to” the requirement 


‘of default of condition, any proceeding at law to 


recover the debt must have been discontinued or 
else execution upon the judgment returned unsatis- 
fied in whole or in part.*® The statutes also provide 
a remedy by action, the judgment to order a sale 
of the premises.** 

In Mississippi foreclosure by suit in equity is the 
usual method employed, and this is partly regulated 
by statute.4® Powers of sale in mortgages and deeds 
of trust are recognized by statute.*® 

In Missouri a statutory method of foreclosure by 
action is provided for.°° Powers of sale in mort- 
gages and deeds of trust are expressly declared by 
statute to be valid and binding.*! 

In Montana there is a statutory action to fore- 


22. See Prather v. McDowell, 8|case, to bar the equity of redemp- 41. Mich. 3 Comp. L. (1%915)- tit 
‘Bush (Ky.) 46, (construing the act|tion beyond a doubt. We do not,| XIV c 234 sube 19 § 22 (12676). 
of 1820, 1 St. L. 448). however, conceive ourselves bound to 42.. Mich. 3 Comp. L.. (1915) tit 
23. Ormsby v. Tarascon, 3 Litt.| decide this question at this time; for| XIV c 234 subec 19 § 23 (12677). 
(Ky.) 404, 409. although it should le admitted ‘that 43. Mich. 3 Comp. L, (1915) tit 
24. Ormsby v. Tarascon, supra] individual sales, under powers such] X c 222 § 60 (11651). 


(“It is a modern invention to annex 
a power of sale to deeds of mort- 
gage, in order that the sale may be 
effectuated without resort to a court 
of chancery; and upon the effect of 
such Sale there have, no doubt, ex- 
isted different opinions; some con- 
tending that the estate passed by 
the sale was a redeemable interest, 
and others that the sale is a bar to 
the equity of redemption. We call it 
mecdern, although it has existed prob- 
ably since the existence of our gov- 
ernment, because the question has not 
been decided, within the knowledge 
of this court, either here or in Vir- 
ginia; and at a late period, in the 
parent state, we find the question de- 
bated at the bar, and waived, by the 
court. In New York, a statute ex- 
ists which declares such sale to be a 
bar to the equity of redemption; 
hence we discover in the judicial de- 
cisions of that country many cases 
wherein it is held that such sales 
are a bar to the equity of redemp- 


tion. In these cases, we also find 
many intimations given that, with- 
out the statute, the estates sold 


would be redeemable in the hands of 
the vendees. There is no doubt that, 
as this question has so long es- 
caped adjudication, it has now grown 
to some magnitude, and may be of 
some importance, and, probably, 
would be still more important if a 
statute of this state had not of late 
required an application to a court of 
equity, in every instance, to effectu- 
ate a sale. A compliance with this 
statute will’ produce uniformity and 
less doubt in future cases, as a court 
of chancery is competent, in every 


as that contained in the deed of trust 
from Desmarie to Tarascon, do bar 
the equity of redemption, and pass 
an irredeemable estate, we have no 
hesitation in saying that, to do so, 
the power must be substantially pur- 
sued, and its essential requisites com- 
plied with; and if this is not the 
case, the purchaser can hold no bet- 
ter estate than his vender; because 
he takes under the power, and is 
bound to see that its terms are com- 
plied with’). 


25. Garland Rev. Code Pract. 
(1900) p 61. 

26. Garland Rev. Code _ Pract. 
(1900) p 63. 

27. Me. Rev. St. fete CF95 18) (2, 

28. Me. Rev. St. (1 way CHO Sirs: 

29. Me. Rev. St. (1916) e@ 95) § & 

30. Me. Rev. St. (1916) ¢c 95 § 3. 

31. Me. Rev. St. (1916) ¢ 8278 6: 

oa L. (1923) © %3. 


33. St. 1 Bagby Code Annot, (1924) 
art 16 § 232. 

34. St. 2 Bagby Code Annot, (1924) 
art 66 § 6 


35. See infra §§ 1200-1367. 

36. See infra §§ 1228-1328. 

87. See infra § 1342. 

38. See infra § 1317. 

39. Hallowell v. Ames, 165 Mass. 


123, 42 NE 558. 

40. Old Colony Trust Co. v. Great 
White Spirit Co., 178 Mass. 92,. 59 
NE 673; Old Colony R. Co. v. Chad- 
wick, 171 Mass. 239, 50 NE. 629; 
Hallowell v. Ames, 165 Mass, 1238, 42 
NED S085) Hirst Nat. Hetinsi. Co: sv. 
Salisbury, 130 Mass. 303; Haven v. 
Grand Junction R., etc., Co., 12 Allen 
Sooty Saat 337; Shaw v. Norfolk SENT 

. 'Co., 5 Gray (Mass.) 162. 


44. Hebert v. Bulte, 42 Mich. 489, 
491, 4 NW 215; Cowles v. Marble, 37 
ees 158; Doyle v. Howard, 16 Mich. 

i: 

“A foreclosure under the statute 
is an act of the party and not a ju- 
dicial proceedirg, and it is only pos- 
sible when the mortgage is so framed 
as to authorize it. There must be 
a power of sale by which the mort- 
gagee and his assigns are empowered 
by the mortgagor to sell in order to 
collect the debt. Doyle v. Howard, 
16 Mich. 261. The mortgage con- 
tract containing the power of sale 
is the authority, for the proceeding, 
and the validity of the deed and the 
force of the affidavits depend upon 
it. Until it is shown that there is a 
mortgage with the requisite power of 
sale, it does not appear that there 
is any foundation for the proceed- 
ings, and they have no inherent force 
to prove that a legal title has vested 
through foreclosure. Before plac- 
ing reliance upon an act of delegated 


power, it is indispensable to ascer- 
tain that the power itself has been 
delegated.” Hebert v.. Bulte, su- 
pra. 

45. Minn. Gen. St. (1923) e¢ 83 
§ 9602 

46. Minn. Gen. St. (1928) ec 83 
§ 9603. i 

47. Minn. Gen. Sti°"(1923) e%83 


§§ 9634-9636. 


48. St. 1 Hemingway Code Annot. 
(1917) § 404. 

49. St. 1 Hemingway Code Annot. 
(1917). § 2822. 

50. Mo. Rev, St. (1919) § 2219. 
ee Mo. Rev. St. (1919) §§ 2222- 
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close and there may be no other. The court may 
direct a sale of the premises.°2 When a mortgage 
confers a power of sale, the mortgagee may proceed 
under it or foreclose by action.>? 

In Nebraska the statute provides an action for 
foreclosure,°* the court having power to decree a 
sale of the premises.®* An early territorial statute 
authorized foreclosure by advertisement and sale,°°® 
but this remained | in force little more than two 
years.°? 

In Nevada the statute provides one action for 
foreclosure and excludes any other. The court has 
the power to order a sale.°* 

In New Hampshire, by statute, foreclosure may 
be: 1. By entry and possession under process of 
law. 2. By peaceable entry, possession, and publica- 
tion. 3. By publication by a mortgagee in posses- 
sion.°® The supreme court is given equity powers 
in the foreclosure of mortgages.°° The statutes also 
regulate the manner in which notice is to be given 
to validate a sale under a power in the mortgage.*1 

In New Jersey the statute gives the court power, 
upon a bill to foreclose, to 1ssue a writ of fiert 
facias to the sheriff, ordering a sale.®°? Foreclosure 
by scire facias is authorized by statute when the 
mortgage is the only one covering the premises, and 
the only parties are the mortgagor and mortgagee.®* 

In New Mexico foreclosure of mortgages and 
trust deeds by action and sale or by sale if the 
instrument contains, or is accompanied by, a power 
of sale is recognized by statute.*+ 

In New York provision is made for an action to 
foreclose. a mortgage.®> In addition, provisions are 
made for the foreclosure of a mortgage containing 
a power to sell by advertisement.°¢ 

In North Carolina the statutes contain regulations 
as to foreclosure by advertisement and sale of the 
mortgaged premises under a power contained in 
mortgage or trust deeds,®* and also recognize fore- 
closure by action.®® 

In North Dakota provision is made for foreclosure 
by advertisement and sale,®® and also for foreclosure 
by action,*® giving the court power to decree a sale 
of the premises."? 

In Ohio foreclosure by action is provided by stat- 
ute,’* and the court must order a sale of the prem- 
ises.7° 

In Oklahoma the statute provides for and requires 
the judgment of a court of competent jurisdiction 
ordering a sale.’* Another section of the statutes, 
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other encumbrancer to exercise a power of sale con- 
tained in the instrument.’® Provision is also made 
for the execution of a power of sale contained in 
trust deeds given to secure a balance of purchase 
money due.’® 

In Oregon the statute provides that a len upon 
real property created by mortgage shall be fore- 
closed and the property adjudged to satisfy the debt 
secured thereby by a suit,’7 and it is further pro- 
vided that a mortgage of real property shall not be 
deemed a conveyance so as to enable the owner of 
the mortgage to recover possession of the real prop- 
erty without a foreclosure and sale according to 
law.*® 

In Pennsylvania the statute makes provision for 
foreclosure by scire facias.7° Mortgages with 
powers of sale may, however, be foreclosed by exer- 
cising such power.®? 

In the Philippines the code provides for an action 
to foreclose,*! with a judgment ordering the sale 
conditioned on nonpayment within a period of not 
less than three months.*? 

In Porto Rico the statute provides for foreclosure 
by action.** ‘The judgment is for recovery of the 
debt and an order of sale must issue.*# 

In Rhode Island the statute provides for foreclo- 
sure by bill in equity ®® and also by sale under a 
power.8 The statute recognizes the mortgagee’s 
right of foreclosure by entry.®* 

In South Carolina, under the statute,®* it is pro- 
vided that the mortgagee shall be entitled to recover 
satisfaction for the money lent or due by foreclo- 
sure and sale according to law. Provision is made 
for an entry of judgment for the debt in actions 
of foreclosure and for the sale of the mortgaged 
premises.®® It is also provided that, in order to vali- 
date a sale under a power, the amount of, the debt 
must first be established by the judgment of a court 
of competent jurisdiction or its amount must be con- 
sented to in writing by the debtor subsequent to 
the maturity of the debt.% ' 

In South Dakota the statute provides for foreclo- ’ 
sure by action,®' the court having power to render 
a personal judgment and to order a sale,®? and the 
statutes also provide for foreclosure by advertise- 
ment and sale of mortgages containing a power of 
sale? In order to authorize the latter method, 
however, the power must be expressed, and in the 
absence thereof equitable foreclosure is the proper 
remedy.°* 


however, recognizes the right of a mortgagee or In Tennessee there is statutory recognition of 
52. Mont. 38 Rev. Code (1921) 70. N. D. 2 athe te (19138) § 8099 84. Porto Rico Comp. erat st. & 
§ 9467. ev, seq; En 921) %e Codes (1911) tit X c 1 § 529 
53. Mont. Rev. Code (1921) § 9470. 71. N. D. 2 Comp. oP. (1913) § 8100. S5So0 (Rais. Geni, 4923) i 4392. 
54. Nebr. Comp. St. (1922) § 9207, 72. St. 3 Page Gen. Code (1921) se. R. I. Gen, L. (1928) § 4393. 
55. Nebr. Comp. St. (1922) § 9208.] § 11306. 87. R. I. Gen. L. (1923) § 4380. 
56. L, (1857) p 126. . St. 3 Page Gen. Code (1921) 88. Code L. (1922) § 5223. 
57. See L. (1858) p 213 § 11588. 89. Code L. (1922) § 5232. 
58. Nev. Rev. L. (1942) § 5501. 74. Bunn Comp. St. (1921) § 670. 90. Code L. (1922) § 5229. 
59. Chase Pub. St. (1901) c 139 75. Bunn Comp. St. (1921) § 8499. Sls. Seb. Bar iRev: Codes (1919) 
§ 14. 76. Bunn Comp. St. Suppl. (1926) ]§ 2897. 
60. Chase Pub. LL. (1901) ¢ 205] §§ 8481-2, 3; L. (1923) p 275, § 2, 3. 92. 9S. D. 1 Rev. Codes > (£9ioR 
Sede A: Or. Code Civ. Proc. tit 6 c 5] § 2898. 
61. L. cee) e 115, § 4 93. -S. D. 1 Rev. Codes (1919) 
62, Na. 2 Comp St. 1Gi90) ip zon Or. Code Civ. Proc. tit 5 c 1]§ 2876 et seq. 
a Gh § 335. 94. Grant County v. Colonial, ete., 
Nas 3. 2Comph Sta G90) sep 79. St.. (1920) § 8891 et seq;|Mortg. Co., 3 S. D. 390, 392, 53 NW 
3410" § 4. Brightly Purd. Dig. p 596 § 149 et|]746 (‘A mortgage Of real estate is 
64. N. M. St. (1915) § 4775. seq. complete without any power of sale, 
65. Civ. Pract. Act §§ 1077-1088. 80.. Bradley v. Chester Valley R.]| (section 4366, Comp. Laws,) so that 
66. Real Prop. L. §§ 540-563. Co., 86 Pa. 141) the allegation that Evans and wife 
675. 0N. C21 Consol, ‘St1(l919)r ci 54 81. Philippine Code Civ. Proc.| ‘made their certain mortgage’ is not 
arts 2, 3. (1921) § 254. — an allegation that they made a mort- 
68. N: C..1 Consol. St. (1919) ¢ 12 82. Philippine Code Civ. Proc.| gage containing a power of sale. If 
Sube 5 art 8 § 484 (7). (1921) § 256. the mortgage contain an express 


69, Ni DP. 2) Comp: 16; (19238) ¢ 30 83. Porto Rico 


Barcel se eGLIS)) CRLsie 


Codes (1911) tit V art 168 § 7265. 


Comp. Rev. St. &| power of sale, it may be foreclosed 


by advertisement (section 5411, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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foreclosure by bill in equity ® and also statutory 
regulation of foreclosure by advertisement and 
sale.%6 

In Texas foreclosure may be by action in which 
the statute provides that an order of sale shall 
issue.°? There is also a statutory regulation of sales 
under powers in deeds of trust.°8 

In Utah the statutes provide for foreclosure by 
action,®® although the statutes also recognize powers 
of sale.t 

In Vermont the statutes provide for foreclosure 
by petition or by bill in equity, leading to a decree 
of strict foreclosure,” and for a method of foreclo- 
sure by ejectment with an order by the court that, 
if defendant redeems within a year, judgment shall 
be vacated? Mortgages with powers of sale are 
“fin practice unusual if not unknown.’’* A recent 


statute permits the foreclosure by a bill in chan-’ 


cery of a mortgage on both real estate and personal 
property, whether evidenced by one or more instru- 
ments.® 

In Virginia there is a statutory form of deed of 
trust which does not expressly include a power of 
sale.© Yet the trustee is given the power by stat- 
ute to sell unless it 1s otherwise provided in the 
deed.“ There is also authority for foreclosure by 
an action in equity,® and the mortgagee may proceed 
in equity for a sale of the premises, although the 
mortgage provides that in case of default the mort- 
gagee may enter and receive the rents and profits 
for indemnity.® Further, where the deed of trust 
contains no date of maturity and no provision for 
sale, a statute provides that a bill in equity may be 
brought upon which the court may order a sale.?° 
In Washington foreclosure by action is provided 
for by statute,1! and the provision as to the sale 
of the mortgaged premises is mandatory.” 

In West Virginia sale under powers contained in 
mortgages and deeds of trust appears to be the usual 
method of foreclosure. The statute provides for 
sales under deeds of trust,1* even though the deed 
of trust, in the form prescribed by statute,’* does 
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not in express terms authorize the trustee to sell on 
default.%® 

In Wisconsin foreclosure by action with sale of 
the premises is provided for by statute.1® Foreclo- 
sure by advertisement and sale under powers con- 
tained in mortgages is also authorized by statute.7 

In Wyoming the statute provides for the foreclo- 
sure of mortgages containing powers of sale,!® and 
also for a sale by the trustee in a deed of trust.!® 
The statute also permits the parties to a mortgage 
to provide therein as they may see fit as to the 
manner of foreclosure and sale, and when such pro- 
vision is made, foreclosure and sale may be made 
in accordance therewith.”° 

In England, while, subject to some exceptions, the 


right to strict foreclosure still exists,?! the court is 


by statute authorized to order a sale in a foreclosure 
action upon the request of the mortgagee or of any 
person interested either in the mortgage money or 
the equity of redemption.?? In the case of mort- 
gages by deed, there is an implied power of sale 
whether it is in terms conferred or not,?? and pro- 
vision is made for the exercise thereof.24 Further, 
foreclosures by exercise of an express power of sale, 
although at one time there was doubt as to their 
validity,?°> have been since an early date recognized 
and enforced.?®° Mortgages by way of conveyance 
by trust deed to a third person with powers of sale 
are recognized and regulated,?” although the mort- 
gagee cannot proceed for foreclosure, but is hmited 
to his remedy by sale.?® 

In Ireland the usual judgment in a foreclosure 
action is for sale, although the jurisdiction to order 
(strict) foreclosure exists there as well as in Eng- 
land.?® The statute conferring authority on the 
courts to order a sale in a foreclosure action °° 
does not apply to Ireland,** the jurisdiction to direct 
a sale being there already established.*? 

In Alberta the statute provides that, unless other- 
wise ordered by the court or a judge, the judgment 
or order of the court in any action brought upon a 
mortgage of land shall provide that the amount 


Comp, Laws;) otherwise it can only|defeazance in case of payment; Zhou ls. Prop. Act (1925) §§ 88 roe 
be foreclosed by action, (section|} which is precisely of the character] 89 (2), 90; 21 Halsbury L. Eng. p 272 
5430)”). ‘/ |of a mortgage. And the clause pro-| §§ 480-483 
95. St. 5 Shannon Code Annot.| viding for the entry of the mort- Strict foreclosure see infra 
ras) 2. 6121 (2). gagees after default, is no more than] § 1509. 4 
4 Shannon Code <Annot.| that which is now inserted in many 22. L..Propy Act (Gl925 Soleo 


(19i7) i 3838-3848. 
4a St. 2 Vernon Sayles (1914) art 


Sarge ai Vernon Suppl. (1918) art 
9. 
99. Utah Comp. L, (1917) §§ 7230- 
a 


1. Utah Comp. IL: (1917) § 6951. 
a Vt. Gen. L. (1917) §§ 1548- 
creat 


Vt. Gen. L. (1917) § 2124. 

"a Wing v. Cooper, 37 Vt. 169 
(holding Aes that such a power 
should not be recognized unless con- 
veyed in clear and explicit terms). 

5. L, (1925) No. 41. 

6. Va. 2 Code (1904) § 2441. 

7, Va. 2 Code (1904) § 2442. 

8. See infra § 1508. 

9. Harkins v. Forsyth, 11 Leigh 
(38 Va.) 294, 812 (‘‘During the ar- 
gument, it struck me that the con- 
veyance partook somewhat of the 
character of a Welsh mortgage, or of 
the vivum vadium. I am satisfied 
I was mistaken. In the Welsh mort- 
gage, the rents and profits go against 
the interest only, (Coote on Mort., 
9,) which would not be the effect 
of the clause in this deed. And as 
to the vivum vadium, that is a con- 
veyance to the mortgagee to hold un- 
til, out of the rents and profits, or 
otherwise, his principal and interest 
are paid. But here there is an ab- 
solute conveyance of the fee, with a 


mortgages, except that the words, 
‘for their indemnity,’ have been un- 
necessarily added in this. See 3 
Powell on Mort., 1120a, 1116a, for the 
form. The effect of this clause, then, 
is not to limit the mortgagees to the 
perception of the rents and profits 
for their indemnity, but merely to 
invest them, in terms, with the right 
to enter and hold the premises un- 
til redemption. Hence it follows, 
that the right of the mortgagees to 
foreclose, cannot be impaired by it, 
nor can there be any error in de- 
creeing the foreclosure, whether the 
profits were or were not adequate, 
in a succession of years, to indem- 
nify the mortgagees”). 

10. Act of Assembly (1916) ¢ 137. 

or Remington Codes & St. (gis) 


: 12, Remington Codes & St. (1915) 
tUL 3, 

13. Barnes Code Annot. (1923) c 72 
§ 6; Hogg Code Annot, (1913) ¢ 72 


§ 3783 
(14. Barnes Code Annot. (1923) c¢ 
(1913) c 


72 § 5; Hogg Code Annot, 
72 § 3782. 
15. Copelan vy. Sohn, 75 W. Va. 83, 
82 SE 1016. 
16. Wis. St. (1921) ¢ 135 § 3154. 
17. (Wis. St. (1921), c 152 § 3523. 
18. .Wyo. Comp. St. (1910) § 3670. 


19. Wyo, Comp. St. (1910) § 3689. 
20. Wyo. Comp. St. (1910) § 3686. 


Geo. V c 20 (replacing the Convey- 
ancing and L. Prop. Act [1881] 
§ 25, 44 & 45 Vict. c 41, which had 
replaced the Chancery Proc. Amendm. 
“ct [E8529 5§ 485 159 & 16>) Victae 

6). 

23. Trustees and Mortgages Act 
(1860)  § U1, 23. & 24 Vict. ¢ 3145 
(known as “Lord Cramworth’s Act,” 
which was replaced by the Convey- 
anecing and lL. Prop. Act [1881] 
§ 19 (1), 44 & 45 Vict. c 41, which in 
turn was replaced by L. sen Act 
fap2b3 § 101, 25 Geo. V ¢ 

L. Prop, Act Visas) as 103 
et a 15 Geo. V ec 20; 21 Halsbury 
L, Eng. p 251 § 445. 


25. See Croft v. Powell, Comyns 
603, 92 Reprint 1229; Peepers Vv. 
Bozon, 3) day JCh: OWS: 


26. See L. Prop. Act (1925) §§ 88, 
89; 21 Halisbury L. Eng. p 245 § 436. 
See Corder v. Morgan, 18 Ves. Jr. 344, 
34 Reprint 347, 18 ERC 442. 

of. , li, Prop. Act: (1925) ) $5 3i9e15 
Geo. V_c 20. 

23.921 Malsbury, La “dings spot 


126. 
29.21 -Halsbury. La Ene. ope 274 
§ 483; Coote Mortg. p 511, 2 L, Lib. 


221. 

sO. Conveyancing and lL. Prop. 
Act (1881) § 25, 44 & 45 Vict. c 41. 

31. Conveyancing and lL. Prop. 
ACT CLS Si) Seid CD.) ai Gis 

32. See supra note 31. 
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adjudged or ordered to be paid by defendant shall 
be realized in the first instance pro tanto by a sale 
of the land mortgaged, and provision is made for 
the realization by plaintiff of the amount of his 
claim from other property of defendant and also for 
van order of foreclosure instead of sale in a proper 
-case.8?> As to mortgages falling within the provyi- 
‘sions of the Land Titles Act, it is provided that pro- 
eedings for the recovery of the money secured 
“or foreclosure proceedings may be taken in any 
court of competent jurisdiction in accordance with 
the existing practice and procedure thereof.** Pro- 
vision is made by the Land Titles Act for the taking 
of possession of the encumbered land by the mort- 
gagee upon notice and for a sale upon continuance 
of the default for the time fixed by statute.*® Pro- 
vision is also made for an application to the regis- 
trar of land titles for an order of foreclosure where 
the land has been offered for sale under the preced- 
ing provisions and the sale has proved abortive.*® 
Upon this appleation the registrar may issue an 
order nisi directing the land to be advertised for 
private sale and directing that a final order may 
be made unless within the time provided for in 
the order a sufficient amount of money has been 
made or realized to satisfy the principal, interest, 
and costs or the reserve bid.** 

In British Columbia the method of foreclosure is 
ordinarily by action ** substantially equitable in na- 
ture,®® which results in a preliminary adjudication 
and an-order nisi. This order provides for a deter- 
mination of the amount due and fixes the last day 
for payment or redemption, which is usually a period 


of six months,*° although it may be a longer period | 


within the discretion of the court.*4 If on the date 
so set payment of the entire amount due has not’ 
been made, the mortgagee may, after filing of notice, 
move for a final order of foreclosure, upon the 
granting of which the rule nisi becomes absolute.* 
Foreclosure by valid exercise of a power of sale con- 
tained in a mortgage ** or deed of trust ** is recog- 
nized and upheld, but there can be no action to fore- 
close a deed of trust unless such remedy is provided 
for in the instrument.*® By provision of the Mort- 
gagor’s Relief Act,*® enacted to. make more easy the 
foreclosure and redemption of mortgages,*’ it is 
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provided, among other measures, that the court in 
foreclosure actions, under certain circumstances and 
on request by defendant, may proceed to judgment 
without a regular hearing.*® 

In Manitoba mortgages on land registered under 
the Real Property Act,*® and only upon such land,®° 
can be foreclosed only by a statutory proceeding 
provided for therein before the registrar in the 
land titles office,>! and not by the ordinary fore- 
closure action,®>? at least in the absence of special 
circumstances raising equities as to titles or convey- 
ances.° Provisions are made for a judicial appeal 
from a decision of the registrar,°+ and if desired a 
further right to appeal or review is given.°> The 
right to provide for entry in case of default of any 
provision in the mortgage,°® and the exercise of the 
power of sale ** after notice, or without such notice, 
if not required by the mortgage,°’ is recognized and 
regulated.°? In the event that a sale of the premises | 
will not satisfy the debt secured, the mortgagee may 
make application to the registrar for an order which 
is equivalent to a strict foreclosure, and as a result 
of which the mortgagee will acquite the complete 
title to the premises.°° Relief by action in eject- 
ment is also preserved in certain instances.°? 

In New Brunswick provision is made by statute 
for foreclosure in equity, in which a sale may be de- 
ereed.°? Further, a mortgagee where the mortgage 
is made by deed has a power of sale,** and provision 
is made for the exercise thereof.®* 

In Nova Scotia a sale under decree of foreclosure 
is recognized by the statute. 

In Ontario foreclosure may be by action, in which 
the mortgagee is entitled to a decree for a sale or 
foreclosure.°* Foreclosures by exercise of an ex- 
press power of sale are recognized and the proce- 
dure regulated by statute.®’ . By statute a power of 
sale is implied in all mortgages given to secure 
money executed subsequent to March 11, 1879,°* and 
conditions are provided for the exercise thereof.® 
This statutory power of sale is also available under 
mortgages containing express powers under certain 
conditions,” and in the absence of a provision in 
the mortgage exeluding such application,’? but not 
otherwise.7? 

In Quebec the law of mortgages or hypothecs’® is 


33. Alta. Rev. St. (1922) c %72|nadian Puget Sound Lumber Co.,]§ 119); Man. St. (1913-1914) e 90 
Soa CO) CL) Ltd., supra. 6. 

34. Alta. Rey. St. (1922) ¢ 133 46, /B. ©. “Rey: "St. (1924) “¢ 175. 60. Man. St. (1917) ¢c 72 § 1 (re- 
§ 94 (1). 47. B.C. Rev. St. (1924) Preamble. | placing 3 Rev. St. [1913] p 2541 ¢ 171 

ss. Alta; Rev. St: 1(1922) @ 133 48. B.C. Rev. St. (1924) ae § 122); 3 Man. Rev. St. (1913) p 2542 
§ 95 (1-8 49. Man. 3 Rev. St. (1913) p 2502|c¢ 171 § 123. 

SG. Alta,” Rev. St. (1922); ¢c 133) ¢c 171. 61. Man. 3 Rev. St. (1913) p 2530 
SMO GOP tle) 50. Man. St. (1917) ¢ 72.8 1 (4), pale! RG 84. 

37. Alta. Rev. St. (1922) ec 133 51. Man. 3 Rev. St. (1913) p 2541 62. B. Consol. St. (1903) e¢ 112 
§ 95 (16). CL LIL $y 122) et eed, as amended by | §§ 199- 309, 

So. Michigan “Trust. Con vv. Ca-St. (Lol) Ne 85 $suse 4, ang st (loot) 6s. N. B. Consol. St. (1903) ¢ 152 
nadian Puget Sound Lumber Co.,|c 538 § 2. § 41. 
tdi BG. poo, Tnittle vee bill 23 52. Smith v. National Trust Co., 64. N. B. Consol St. (1903) e 152 
B.C. 321, 30 DomUR. 483; Howe yv.| 45 Can. S. C. 618, 1° DomLR 698; 21 41. 
Howe, 22 B. C. 550, 28 DomLR 772,| WestLR 97, 1 WestWkly 1122; Re 65. N. S. Rev. St. (1923) e- 140 
34 WestLR 941. Alarie, 23 Man. 628, 14 DombLR 298,] §§ 18, 14, 24. 

39. See Howe v. Howe, supra. 25 WestLR 648, 5 WestWkly 66. Meyers v, Harrison, 1 Grant 

40. Western Imperial Co. v. Nicola | 257. ‘ Ch. (Ont,) 449. 
Land. Co.; 29 B. C. 390, 61, DomiLR 53. Re Alarie, supra Sale under decree see infra 


155, [1921] 2 WestWkly 342. 

41. Western Imperial Co. v. Nicola 
Land Co., supra. 

42. Buntzen v. Hill-Tout, 24 B. C. 
303, 33 DomLR 3838, [1917] 2 West 
Wkly 286. 

43. See Royal Bank v. McLeod, 
27 B. C. 376, 48 DomLR 6500, [1919] 
38 WestWkly 544; Lockhart v. York- 
shige Guarantee, etc., Corp., 14 B. C. 


44. Michigan Trust Co. v. Ca- 
nadian Puget- Sound Lumber Co., 
Pid 202, WC) "560: 

45, Michigan Trust Co. v. Ca- 


54. Man. 3 Rev. St. (1913) p 2545 
e 171 §§ 130, 131. 

55. 
2546 c 171 8§ 


2539 ec 171 §§ 114, 116 


Pal he ok SSP on he 
(1919) c¢ 85 
St. 511913 ]|}*p 22540" Gee 71 sA19)- 

58. Man. St. 


SLLo))s 
59. Man. St. (1919) ec 85 § 2 


§ 1504 et sea. 
Strict foreclosure see infra § 1509. 


Man. 3 Rev. St. ae pp 2545, 67. Ont. Rev. St. (1914) ce 109 
o2ne oe § 26, c 112 §§ 28-380. 
5G. Man. 3 Rey. St. oe pp 2538, 68. Ont. ev t0 (19145 onealete 
a'9S 
57. Man. 3 Rev. St. (1913) pp 2538, 69. Ont, Rev. St. (1914) “e 112 
121; Man. St: /'§§ 19, 21. 
2 (replacing 3 Rev. oh nt. * Rev.) Sty (1904) semaines 
. (1919) ¢ 85 § 2 (re- 71. Ont. Rev. St. (1914) e@ 112 
placing 3 Rev. St. [1913] p 2540 c 171 26. % 
; ing Ont. Rev. St. (1914) e¢ 112 
re- y 
placing 3 Rev. St. [1913] p 2540 ¢c 171 73. See Modern Civil. Law § 152. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


&§ 1012-1013] 


based on the civil law, and the remedy of the mort- 
gagee whose debt is due is by a hypothecary action 
against the mortgagor,** or if the property is in the 
possession of a usufructuary,’> he must be joined 
The object of the action 
is to compel the surrender of the mortgaged prem- 
ises for purposes of judicial sale unless the mort- 
gagor prefers to pay the debt and costs."* 
mortgagor surrenders only the occupation and pos- 
session of the premises, retaining the ownership 
until the adjudication, pending which a payment of 
the full amount due will stop the effect of the 
The manner in which the 
surrender and sale is effected is prescribed by the 


or notice given to him.” 


hypothecary judgment.’® 


code of civil procedure.’® 


In Saskatchewan, in addition to the usual judicial 
proceeding to foreclose,*° a mortgage registered un- 
der the Land Titles Act*! may, by provisions 
thereof, be foreclosed by a proceeding before the 
registrar in the land titles office, which may result, 
depending on the particular circumstances, either in 
a sale of the mortgaged premises, or where the sum 
so realized would be insufficient to pay the debt, 
in the acquisition of the legal title to the premises 
by the mortgagee.*? Provisions are made under the 


MORTGAGES 


The 


demption.®® 


eral. 


act for the relief of a person dissatisfied with a 


74. Johnson L. C. Civ. Code (1918) 

2058. 

. 75. See Modern Civil Law § 261. 
76. Johnson L. C. Civ. Code (1918) 
2059. 

: 77. Johnson L. C. Civ. Code (1918) 
2061. 

; 78. Johnson L. C. Civ. Code (1918) 
2079. 

Sie, Weir Code Civ. Proc. (1900) 

§ 580 et seq. 

20. Sask. 1 Rev. St. (1920) -c 67 
§ 107 (Land Titles Act [1917] sess 2 
e 18 § 107). 

81. Sask. 1 Rev. St. (1920) c 67. 

$2.. Sask. 1 Rev. St. (1920) -c¢ 67 
§§ 108-117. 

83. Sask. 1 Rev. St. (1920) c¢ 67 
§ 158. 3 

84 Sask. 1 Rev. St. (1920) c 67 

189. , 

§ 38. Sask. 1 Rev. St. (1920) c¢ 67 
108. 

: 86. Sask. 1 Rev. St. (1920) c 67 
109. 

$ 87. Peek cect Consol. St. (1916) 

CELLO SPS) Ma)! 

88. Newfoundl. Consol. St. (1916) 
ec 110 §§ 6-8. 

g9. Newfoundl. Consol. St. (1916) 
CULLOM§T TO: C29). ‘ 

90. See supra § 646; and infra text 


and note 5. 

91. U. S.—Gilman v. Illinois, etc., 
Tel. Co., 91 U. S. 608, 23 L. ed. 405; 
Connecticut Mut. L. Ins. Co. v. Jones, 
8 Fed. 303, 1 McCrary 388; Hatch 
v. White, 11 F. Cas. No. 6,209, 2 Gall. 
152. 

Ala.—Rountree v. Satterfield, 211 
Ala. 464, 100 S 751; Wood v. Barnett, 
208 Ala. 295, 94S 338; Scott v. Ware, 
64 Ala. 174; Micou v. Ashurst, 55 Ala: 


607. 
Ill.—Rogers v. Meyers, 68 Ill. 92; 
Vansant v. Allmon, 23 Ill. 30 


Ind.—Stevens v. Dufour, 1 Black. 
387. 

Iowa.—Banta v. Wood, 
469. 

Kan.—Lichty v. McMartin, 11 Kan. 
565. 

Ky.—Caufman v. Sayre, 2 B. Mon. 
202. 

Mass.—Ely v. Ely, 6 Gray 439. 

N. Y.—Jackson. v. Hull, 10 Johns. 
481. 

Oh.—Longworth vy. Flagg, 
300. 

Tenn.—Stephens v. Greene County 
Iron .Co,,, 11). Heisk ect, 

Eng.—Penrhyn v. Hughes, 5 Ves. 
Jr. 99, 31 Reprint 492. 
- Action for possession see supra 
§§ 584-588 


32 Iowa 


10 Oh. 


Foreclosure or action We debt se- 
prise see supra §§ 645, 
S.—Ober v. allabiee 93 

ul 3. 199, 23 L. ed. 829; Gilman v. 
Illinois, ete., Mel: iCo;; 91 U. S. 603, 
23 L. ed. 405; Hughes v. Edwards, 
9 Wheat. 489, 6 L. ed. 142; Bridge- 
port. Blectric, etc., Co. v. Meader, 
72 Fed. 115, 18 CCA 451; Manning v. 
Norfolk Southern R. Co., 29 Fed. 838; 
Connecticut Mut. L. Ins. Co. v. Jones, 
8 Fed. 303, 1 McCrary 388; Morrison 
v. Buckner, 17 F. Cas. No. 9,844, 
Hempst. 442; U. S. v. Myers, 27 F. 
Cas. No. 15,844, 2 Brock. 516. 
Ala.—Allen v. Pierce, 163 Ala. 612, 
50 S 924, 1836 AmSR 92; Micou v. 
Ashurst, 55 Ala. 607. 

Ark.—Very v. Watkins, 18 Ark. 
46 


Colo.—Folda Real Est. Co. v. Jac- 
obsen, 75).Colo.0 16; 20. 223 P0748 
Leit= Cyc} 

Conn.—Coit v. Fitch, Kirby 254, 1 


AmD 20. 
Newbold, 1 Del. 


Del.—Newbold v. 
Chi 3:10: \ 
Ill.—Barchard v. Kohn, 157 Ill. 579, 


41 NE 902, 29 LRA 803; Erickson 
v. Rafferty, 79 Ill. 209; Morgan v. 
Sherwood, 53 Ill. 171; Karnes v. 


Lloyd, 52 Ill. 113; Vansant v. Allmon, 
23 Ill. 30; Delahay v. Clement, 4 Il. 
201; Chicago Title, etc., Co. v. Edens, 
187 Ill. A. 288; Henry v. Hodge, 171 
Ill. A.-10; Brown v. Schintz, 109 IIl. 
A; 598. 

Ind.—Union Cent. L. Ins. Co. v. 
Schidler, 130 Ind.. 214, 29 NE 1071, 
15 LRA 89; Cross v. Burns, 17 Ind. 
441; Fairman v. Farmer, 4 Ind. 436. 
Compare Youse v. McCreary, 2 
Blackf. 243 (statute of 1824). 

Iowa.—Jarl v. Pritchett, 190 Iowa 
1268, 179 NW 945; Guest v. Bying- 
ton, 14 Iowa 30; ‘Knetzer v. Brad- 
street, 1 Greene 382, 

Kan.—Hodgen Val Oye eLO2e I<an: 

Lee, 2 Md. Ch. 


LOG 690 PUAss 
Md.—Wilhelm v. 
322; Brown v. Stewart, 1 Md. Ch. 87. 


Mass.—Ely v. Ely, 6 Gray 439. 
Nebr.—Dimick v. Grand Island 
100. Co., 37 Nebr. 394, 55 NW 
ut 
H.—Colby v. McClintock, 68 


N. NL 176, 40 A 397, 73 AmSR 557. 
a Y.—Jackson v. Hull, 10 Johns. 
481. 

N. C.—Silvey v. Axley, 118 N. C. 
959, 283 SE 9338; Ellis v. Hussey,. 66 
Ni Ci5on 

Oh.—Spence v. Union Cent. L. Ins. 
Co., 40 Oh. St. 517; Longworth v. 
Flagg. 10 Ch. 300. 


[41 C.J.] 839 


decision of the registrar, first by reference to the 
master of titles,** and eventually, by appeal to the 
court of appeal.** 
case of default and sale after notice is provided 
for,®° as is also the exercise of a power of sale con- 
tained in the mortgage.*® 

In Newfoundland, where a mortgage is made by 
deed, the statute implies a power of sale, whether 
it is in terms conferred or not,®” and the conditions 
upon which this power shall be exercised are ex- 
pressly provided by statute.8§ 
made for a sale in actions for foreclosure upon the 
request of the mortgagee or of any person interested 
either in the mortgage money or in the right of re- 


The right to provide for entry in 


Provision is also 


[§ 1013] E. Election between Foreclosure : and 
Other Remedies; Concurrent Remedies—1. In Gen- 
In the absence of a statutory prohibition,®° 
upon default of the mortgagor, the mortgagee may 
bring an action for possession of the mortgaged 
premises, may sue upon the debt or obligation se- 
cured, and may proceed to foreclose his mortgage,®+ 
and may pursue all of these remedies at the same 
time,°? because the nature of the remedies is not 
the same; ®* but he can have only one satisfaction 


Or.—Cooke v. Cooper, 18 Or. 142, 
22 P 945, 17 AmMSR 709, 7 LRA 273. 


Pa.—Smith v. Shuler, 12 Serge. & 
R. 240. 
Va.—Priddy v. Hartsook, 81 Va. 67, 


Wash.—Frank v. Pickle, 2 Wash. 
Teo .s Ou oe ke ‘ 
Eng.—Booth v. Booth, 2 Atk. 343, 
26 Reprint 609; Cockell v. Bacon, 
16 Beav. 158, 51 Reprint 737; Gar- 
forth v. Bradley, 2 Ves. 675, 28 Re- 


print 430. 

Man.—Ferguson v. Chambre, 2 
Man. 186. 

[a] “At common law the mortga- 


gee, after default, could maintain 
ejectment to recover possession, an 
action on the note, and to foreclose 
the mortgage, all at the same time.” 
Dimick v. Grand Island Banking Co., 


37 Nebr. 394, 399, 55 NW 1066. 

[b] Methods enumerated. — (1) 
The mortgagee, after default, “may 
proceed personally against the 


debtor, on the note, and subject his 
general property to the judgment; 
or he may bring ejectment on condi- 
tion broken, or make peaceable en- 
try, or file a bill in chancery for 
a strict foreclosure, for a _ foreclo- 
sure and sale, or if he prefers it, 
sue out a scire facias. The remedies 
are various and concurrent or suc- 
cessive, aS may be deemed proper.” 
Carroll v. Ballance, 26 Ill. 9, 20, 79 
AmD 354. (2) “A party may employ 
as many remedies as the law gives 
him, providing they are not incon- 
sistent with each other. He may 
sue on the debt alone, and may ob- 
tain an attachment or other proceed- 
ing authorized by law to establish 
his debt or to secure or enforce its 
payment, or he may foreclose the 
mortgage and subject the mortgaged 
property to the payment of the debt. 
The mere fact that he has asked 
for a foreclosure does not preclude 
the use of other concurrent and con- 
sistent remedies.” Hodgen v. Roy, 
102) Kan.:197%,..199>: 169 <2. 11434 5Gs) 
“Where the debt has been secured by 
a mortgage, covenant to repay, and 
a bond, the creditor may be allowed 
to pursue all his remedies at once. 
He may bring an action of covenant 
to repay the money; institute an 
ejectment against the tenant in pos- 
session; file a bill in equity to fore- 
close; and also maintain a suit upon 
the bond at the same time.’ Andrews 
v. Scotton, 2 Bland (Md.) 629, 665. 
93. Wilhelm v. Lee, 2 Md. Ch. 322; 
Longworth v. Flagg, 10 Oh. 300; 
Schoole v. Sall, 1 Sch. & Lef. 176. 


840 [41 C.J.] 
despite the fact that he has several remedies.** Nor 
does the recovery of the premises in ejectment or 
other appropriate action bar foreclosure.®® Special 
reasons, however, may warrant a court in restrain- 
ing the mortgagee from pursuing more than one 
remedy at the same time.”® 

Statutory provisions. The effect of statutes re- 
quiring foreclosure as precluding an action upon a 
mortgage debt has already been considered.®’ Under 
a statute suspending the right to foreclose pend- 
ing an action to recover the debt, an action on the 
debt pending in another state may suspend the right 
to foreclose.°® A statute which provides that, where 
a judgment at law has been obtained for the debt 
secured by the mortgage, no further proceedings 
shall be had unless an execution has been issued on 
such judgment and returned unsatisfied,®® recog- 
nizes the right to maintain successive actions for the 
satisfaction of the debt,! but precludes the main- 
tenance of a foreclosure proceeding until its condi- 
tions have been complied with.? Statutes prohibit- 
ing a suit upon the bond or promise representing 
the mortgage debt while an action to foreclose the 
mortgage is pending without leave of court,* and 
prohibiting the commencement of an action to fore- 
close after judgment rendered in an action at law 
on the bond or promise without the return of an 
execution unsatisfied, do not preclude a separate 


94. Connecticut Mut. L. Ins. Co. 
v. Jones, 8 Fed. 308, 1 McCrary 388; 
Very v. Watkins, 18 Ark. 546; Brown 
v. Stewart, 1 Md. Ch. 87. 


Third Order St. 


Ins. Soc. 
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172, N. Y.' 83, 64°NE 790; Dudley v. 
Francis Cong., 
N. Y. 451, 34 NE 281; 
v. Stevens, 


oan 


[§§ 1013-1014 


foreclosure in, equity of two separate mortgages 
upon separate pieces of property, although each may 
have been given to secure the payment of the same 
indebtedness.° 

[§ 1014] 2. Pursuit of Other Specific Remedies. 
Rules restricting the creditor’s remedies on the 
mortgage or debt are not infringed by proceedings 
or claims asserted which are not for the recovery 
of the mortgage debt, and such proceedings or claims 
do not affect the right of foreclosure,® and if the 
pursuit of several concurrent remedies is permitted, 
the right of foreclosure continues notwithstanding 
the sale of the mortgagor’s equity of redemption on 
execution for other indebtedness,’ or the attach- 


ment of other property for the mortgage debt,® al-— 


though it has been held that a distraint of other 
property suspends foreclosure. The mortgagee’s 
assertion of title under a quitclaim, deed from the 
mortgagor is not an impediment to foreclosure; *° 
nor is the pendency of a suit in partition by the 
mortgagor of an undivided interest in the premises, 
although the mortgage will be discharged by the 
payment of the mortgage debt from the proceeds of 
the partition sale.1_ But the institution of a judg- 
ment creditor’s suit to which a mortgage creditor 
has been made a party and in which the mortgage 
can be enforced like any other lien and without 
impairment of any substantive right precludes the 


6. Post v. Becker, 26 Cal. A. 392, 
138 |147 P 98; Pocatello First Nat. Bank 
Equitable L.| v. Commercial Union Assur. Co., Ltd., 
63° IN. Yin 3413 | 40" Ida. 236,232 -Pe 899; Graye ne 


Judgment upon the debt secured 
as bar to action to enforce the mort- 
gage see Judgments § 1265. 

Satisfaction as defeating action on 
debt see supra § 646. 

95. Thompson v. Norwood, 56 
Miss. 487; Martin v. Jackson, 27 Pa. 
504, 67 AmD 489; Smith v. Shuler, 
12 Serge. & R. (Pa.) 240; Mann v. 
Falcon, 25 Tex. 271. 

[a] Payment of money into court. 
—In ejectment on a mortgage, the 
court will not allow the money due 
on the mortgage to be paid into 
court, if there is a bill in equity 
pending on the mortgage. Smith v. 
Hen, 9N. JS Li: 33855 

96. Micou v. Ashurst, 55 Ala. 607; 
Downing v. Palmateer, 1 T. B. Mon. 
(Ky.) 64. 

[a] If the sale under the fore- 
closure is consummated, the satis- 
faction of the debt becomes absolute, 
but, until it is consummated, the 
sale will operate only as a condi- 
tional satisfaction; hence, an action 
on the note or bond by the mort- 
gagee may be permitted although 
foreclosure, proceeding had been in- 
stituted and a sale decreed and had 
on the ground that the sale had not 
yet been reported back to the court, 
which, still having jurisdiction, could 
set it aside. Morgan y. Sherwood, 
Bye Bey gale 

Restraining: 

OP to foreclose see XXIII in 42 
J 


Sale feta power, see infra §§ 138538- 

1370. 

97. See supra § 646. 

98. Aldinger v. Close, 
404, 201 NW 625. 

99. See statutory provisions. 

1. Bennett -v. ‘Hllis; 138 Si: D401, 
83 NW 429; St. Paul F. & M. Ins. 
Co, v. Dakota Land, etc.,” 'Co.10" S: 
D. 191, 72 NW 460. 

2. Dennis v.,Hemingway, Walk. 
(Mich.) 387; McDowell v. Markey, 77 
Nebr. 141, 108 NW 152; Montpelier 
Sav. Bank, étc.; Co.” v: Follett, 68 
Nebr. 416, 94 NW 635; Hargreaves v. 
Menken, 45 Nebr. 668, 63 NW 951; 
Zug v. Forgan, 3 Nebr. (Unoff.) 149, 
90 NW 1129; Reichert vy. Stilwell, 


161 Minn. 


Guilford v. Crandall, 69 Hun 414, 23 
NYS 465; Shephard v. New York, 13 
HowPr (N. Y.) 286; Shufelt v. Shu- 
Pelt sRaire qiCN. BYo)a owe sola ID 
381 (New York statute now Civ. 
Pract. Act § 1077); Grosvenor v. Day, 
Clarke JENA.) Wil 09% 

[a] Affirmative action required.— 
(1) Such a statute requires affirma- 
tive action on the part of the mort- 
gagee as a condition to bringing fore- 
closure proceedings, and such pro- 
ceedings cannot be sustained on the 
ground that a judgment on notes 
secured by a mortgage was barred 
by limitations where execution was 
not returned unsatisfied as required. 
Stegeman v. Fraser, 161 Mich. 35, 125 
NW 769. (2) And it has been held 
that there should be some proof that 
there has been no action at law upon 
the debt, or, if such action has been 
brought, that it did not result in 
collection. McLanahan v. Chamber- 
lain, 85 Nebr. 850, 124 NW 684. 

[b] Judgment for amount paid on 
mortgage by assignee.—An assignee 
of the mortgage who previously, at 
the request of the mortgagor, paid 
an amount on the mortgage debt and 
recovered judgment therefor cannot 
foreclose for such amount until after 
an execution on the judgment has 
been returned unsatisfied. Scheidell 
v. Llewellyn Realty Co.,177 NYS 529. 

[c] In Kentucky (1) the mortga- 
gee may take judgment on the notes 
and “after failing to make the debt 
by execution” foreclose the mort- 
gage. Mt. Sterling Water, etc. Co. 
v. Wyalusing First Nat. Bank, 147 
Ky. 376, 144 SW 370. (2) Where a 
vendor has conveyed land, taken a 
mortgage back for the purchase 
money, recovered a judgment at law 
for the money, and then gone into 
equity to foreclose his mortgage, the 
chancellor ought only to enforce the 
law in discharge of the demand, and 
not give him a decree in addition 
to the judgment. Martin v. Wade, 
STB iO venics 

3. See supra § 646. 

4 See supra § 646. 

5. Reichert v. Stilwell, 172 N. Y. 
88, 64 NE 790. : 


Davison, 78 Wash. 482, 139 P 219. 

[a] An action to enforce a ma- 
terialman’s lien does not waive the 
right to foreclose a mortgage secur- 
ing all claims of the mortgagee, in- 
cluding the amount of such lien, 
where the lien claim is not included 
in the action to foreclose. Post v. 
Becker, 26 Cal. A. 392, 147 P 98. 

[b] An action to establish an 
equitable lien on insurance money 
payable on a pokicy covering the 
property is not an action for the re- 
covery of the mortgage debt. Poca- 
tello First Nat. Bank v. Commercial 
Union Assur. Co., Ltd., 40 Ida. 236, 
Psyop lind Ree) 

[c] Claim in condemnation pro- 
ceedings.—A statute providing that 
the mortgagee shall not foreclose his 
mortgage while he is 
any other action for the same debt 
does not prevent the bringing of 
foreclosure proceedings while the 
mortgagee is asserting in a con- 


demnation suit his rights as mort- 


gagee of the premises. Gray v. 
Davison, 78 Wash. 482, 139 P 219. 
7. Rogers v. Meyers, 68 Ill. 92. 


8  Hodgen v. Roy, 102 Kan. 197, 
169 P 1143. 

9 Jorgenson v. Engelstad, 18 
Sask. L. 269, [1924] 2 DomLR 635, 


[1924] 1 WestWkly 1233; Fawell v. 
Andrew, 10 Sask. L. 162, 34 DomLR 
12, [1917] 2 WestWkly 400 (the per- 
missible concurrent remedies. are 
those which are incident to the 
mortgagee and do not include a dis- 
tress of personal property for the 
debt, the effect of which is to sus- 
pend the right of foreclosure to the 
amount of the distress regardless of 
the value of the distrained property). 
[a] Where the mortgage con- 
tains an attornment clause, a dis- 
tress under the attornment clause 
precludes a foreclosure until the dis- 


tress is complete. Jorgenson  v. 
Engelstad, 18 Sask. L. 269, [1924] 
ee 635, [1924] 1 WestWkly 
10. May v. Cummings, 21 N. D. 
287, 1830 NW 828. 
11. Lawrence vy. Korn, 184 Pa. 


500, 39 A ‘295. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 1014-1015] 


bringing of a separate suit of foreclosure.}2 

[§ 1015] F. Necessity of Foreclosure. The mort- 
gagor’s equity of redemption may be cut off only 
by appropriate proceedings for a foreclosure, and 
even though it is so stipulated and agreed in the 
mortgage itself, the mortgagor’s rights cannot be 
forfeited and the estate vested absolutely in the 
mortgagee by a mere failure to pay the mortgage 
This rule has been 
laid down as to absolute deeds intended as mort- 
gages,’® although there are decisions holding that 
the contract between the parties may cause the in- 
tended mortgage to take effect as a deed without 
However, a trust deed which, al- 
though containing a power of sale, contains no pro- 
vision for a forfeiture of the ‘estate, is not a 
mortgage; there is no equity of redemption to 
foreclose and a judicial foreclosure and sale is not 
necessary to divest the title of the 


debt at the appointed time." 


foreclosure.+& 


12. Abney-Barnes 
Pocahontas Coal Co., 
98 SE 298. 

13. Compelling 
infra § 1108. 

Foreclosure before action upon debt 
secured see supra § 645. 

14. Ala.—Powell v. Williams, 14 
Ala. 476, 48 AmD 105. 


CO. teven DWavy— 
83 W. Va. 292, 


foreclosure see 


Cal.— Nagle v. Macy, 9 Cal. 426; 
McMillan v. Richards, 9 Cal. 365, 70 
AmD 655. 

Fla.—Connor vy. Connor, 59 Fla. 
467, 52 S 727. 

Ill.—Bearss v. Ford, 108 Ill. 16; 
-Tennery v. Nicholson, 87 Ill. 464; 
Willets v. Burgess, 34 Ill. 494; 
Weiner vy. Heintz, 17 Ill. 259; Bane 


Vv. Pritchett. 223 117A. 617. 
Iowa.—Hull v. McCall, 13 Iowa 467. 
“Me.—Pease v. Benson, 28 Me. 336. 


Mass.—Haskins  v. Hawkes, 108 
Mass. 379. 
Minn.—Blanchard v. Hoffman, 154 


Minn. 525, 192 NW 352; Meighen v. 


King, 31 Minn. 115, 16 NW 702 
Mont.—Butte First Nat. Bank v. 
Bell Silver, etc., Min. Co., 8 Mont. 


32, 19 P 403. 

N. Y.—Mooney v. Byrne, 163 N. Y. 
86, 57 NE 163; Slee v. Manhattan 
Co., 1 Paige 48; Hart v. Ten Eyck, 
2 Johns. Ch. 62 [rev on other grounds 
1 Cow. 744 note]. 

Or.—Wiley v. Whitney, 76 Or. 92, 
{AGI P1093; 2147 (P7938: 

[a] Liability of mortgagee.—‘‘If, 
after seizing the property described 
in the mortgage, on’condition broken, 
the mortgagee misapplies it, or con- 
verts it to his own use, without 
proceeding to comply with require- 
ments for its foreclosure, he must 
account for its value.” Waite v. 
Dennison, 51 Ill. 319, 323. 

[b] The vested right of a mort- 
gagor to redeem cannot be destroyed 
by a special statute enacting that 
the mortgage has been foreclosed. 
Ashuelot R. Co. v. Elliott, 52 N. H 
387. 


[ec] A mortgagee cannot by mere 
lapse of time become the owner of 
the land mortgaged, unless he elects 
to be so and makes formal entry 
for condition broken in the presence 
of witnesses, or enters by virtue of 
an execution on the mortgage deed. 
Goodwin v. Richardson, 11 Mass. 469. 

{d] Antichresis. — Livingston Vv. 
ihe St. (Us 'S:) sol,79 i. ed! 


In Quebec, by statute, a pro- 
vision in a mortgage that, upon the 
debtor’s failure to make payment, 
the property shall immediately vest 
in the creditor, gives the latter an 
election either to take title to the 
property under the penal clause or to 
enforce collection of the debt. Hal- 
cro v. Gray, 50 Que. Super. 350, 33 
DomLR 140. 

Agreement waiving equity _of re- 
demption see XXIV in 42 C. J. 

15. Blanchard v. Hoffman, 154 
Minn. 525, 192 NW 352; Meighen v. 
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Historical. 


such default. 


grantor.!? 

King, (31° Minn, 7115, 162 NW, 702; 

yeas Vv. Jackson; ii Hun (¢(N.  Y-.) 
16. Fitch v. Miller, 200 Ill. 170, 


65 NE 650; 
Okl. 435, 46 P 557. 

[a] Thus (1) where land is con- 
veyed by an absolute deed to secure 
a loan, and a contract entered into 
between the parties that the prop- 
erty shall be reconveyed on payment 
of the loan, the entire legal title 
vests in the grantee, and no action 
is required on his part to divest 
the grantor of his equitable right 
to redeem. Fitch v. Miller, 200 Ill. 
170, 65 NE 650. (2) Where an abso- 
lute deed is accompanied by an agree- 
ment of defeasance rendering the 
transaction a mortgage, the agree- 
ment may be surrendered and can- 
celed, so as to vest the estate un- 
conditionally in the grantee without 
foreclosure or other conveyance. 
Seawell v. Hendricks, 4 Okl. 435, 46 


P57. 

175) Koch Vea briges) 14 Cals M256; 
73 AmD 651; Sampson v. Pattison, 
1 Hare 533, 23 EngCh 533, 66 Re- 
print 1143. 

[a] Reason for rule.—‘“In_ ref- 
erence to the deed in question, no 
suit for a foreclosure, as in cases 
of mortgage in England, would lie, 
for there could be no forfeiture of 
the estate to enforce, and of course 
no equity as against such forfeiture 
to foreclose. Nor would a suit lie 
for a foreclosure under our sys- 
tem—that is, for a. decree adjudg- 
ing a sale of the premises and the 
application of the proceeds to the 
payment of the debt, as such suit 
could only be based upon the con- 
tract of the parties, and the con- 
tract here /iS only that, upon the 
happening of a certain event, the 
trustee shall sell. Equity could not 
adjudge a sale, as in case of a mort- 


Seawell v. Hendricks, 4 


gage, without disregarding the ex- 
press contract of the parties, and 
making a new and different one. 


Equity would limit its relief to the 
contract made, and effectuate a sale 
only by enforcing the performance 
of the trust. Nor would any equity 
of redemption exist if the trust 
were performed, for, in its execution, 
no forfeiture would be asserted 
from which relief could be sought. 
In the performance of the trust the 
contract of the parties—in fact and 
in intention—would be carried out. 
whereas, in mortgages, the form of 
contract is one of conveyance, while 
in truth the contract is one only of 
security, and the equity is en- 
forced to give effect to the intent 
of the parties against the legal con- 
sequences of the form of their un- 
dertaking.” Koch v. Briggs, 14 Cal. 
256, 268, 73 AmD ‘651. 

b] Where power of sale is given 
to trustee if payment is not made, 
there will be no foreclosure. Samp- 
son v. Pattison, 1 Hare 533, 23 Eng 
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While, as has been noted, in the case 
of the ancient gage of land, a judgment was re-' 
quired to vest the title in the gagee,!® in the next 
stage of the development of the law of mortgages, 
the mortgage becomes a pledge changing suo motu 
into an estate in fee upon the mortgagor’s default, 
Such a form of the mortgage is mentioned by Glan- 
ville ?® and Bracton.”° 
turies later, mentions this as if it was the only 
mortgage recognized by the law,?! and such it con- 
tinued to be for at least another century.”? 
uncertain just how long it continued to be the law 
of England that the mortgagee acquired absolute 
title upon mere default in the payment of the debt.?4 
In a case decided near the close ot Elizabeth’s 
reign,?* the mortgagor was allowed to redeem after 
But it is clear that the practice had 
not yet become established, for in at least two later 
adjudications of the same period *> no recognition 


Littleton, writing two cen- 


It is 


Ch 533, 66 Reprint 1143. 

18. See supra § 1007. 

19. Glanville Hears ADI Ceo 
4 Harvard L. Rev. 

20. Bracton f. 30. $68 9; 2 Pol- 
lock and M. Hist. ‘Eng. 0 (Cam- 
bridge, 1895) p 121 (where the Brac- 
tonian mortgage is thus described: 
“In consideration of money lent, A 
demises land to X for a term of 
years, and there is a provision that, 
if at the end of that term A does 
not, pay the debt, then X is to 
hold the land in fee. This seems 
to have been the usual gage of 
Bracton’s day. It gives the gage a 
term of years which on the fulfil- 
ment of a certain condition becomes 
a fee; the condition is that at the 
end of the term default is made in 
the. payment of the debt. During 
the term the gagee is entitled to 
have, and usually has, that sort of 
possession or seisin of the land that 
a termor can have, while the gagor 
remains seised in fee; but, on the 
fulfilment of the condition, the fee 
shifts to the gagee and his pos- 
session or seisin in fee’’). 

21. Littleton Tenures lib iii c 5 
(‘If a feoffment be made upon such 
condition that if the feoffer pays .to 
the feoffee, at a certain day, forty 
pounds of money, that then the 
feoffor may re-enter; in this case 
the feoffee is called tenant in mort- 
gage, which is as much to say in 
French as mortgage, and in the 
Latin mortuum  vadium. And it 
seemeth that the cause why it is 
called mortgage is, for that it is 
doubtful whether the feoffor will 
pay at the day limited such sum or 
not; and, ‘if he doth not pay, then 
the land which is put in pledge upon 
condition for the, payment of the 
money is taken from him forever, 
and so dead to him upon condition. 
And if he doth pay the money, then 
the pledge is dead as to the tenant’’). 

a2. See Wade’s Case, 5 Coke 114a, 
77 Reprint 232; Goodall’s Case, 5 
Coke 95b, 77 Reprint 202. 

23. 1 Coote Mortg. p 15. 
4 Harvard L. Rev. p 9. 

24. Langford v. Barnard, Toth. 
(1595) 183, 1384 (the report. is very 
brief and is here given in full: 
“The plaintiff mortgaged lands to 
the defendant, which was forfeited, 
and a statute for the performance 
of the bargain, ordered to be re- 
assured, and statute to be re-de- 
livered. The court decreed money to 
the plaintiff against the defendant 
albeit he had judgment and execu- 
tion, being upon the point of 
usurious contract, and a lease being 
become forfeited, and the mortgagee 
devised the same to infants. The 
court was of opinion that the plain- 
tiff should have it again, paying 


the money’’). 
25. Wade’s Case, 5 Coke 1l4a, 77 
Reprint 232; Goodall’s Case, 5 Coke 


95b, 77 Reprint 2062. 


Compare 


842 [41 C.J.] 


of it appears. 


became gradually established.?* 


[§ 1016] G. Mortgages Which May Be Foreclosed. 
As a rule any instrument in the nature of a mort- 
gage may be made the basis for foreclosure pro- 
ceedings,?® if valid,°° and provided it conveys to 
the mortgagee an estate of any nature or degree 
as security *! and which is still subsisting,” and has 
been recorded, if the statute so requires.** 
court of chancery will not do a useless thing -and 


26. Emanuel College v. Evans, 1 
Ch. Rep. 18, 21 Reprint 494. 

27. Newcomb v. Bonham, 1 Vern. 
Ch. 7, 23 Reprint 266. See Bonham 
v. Newcomb, 2 Vent. 364, 86 Reprint 
488 (where the heir’s bill to redeem 
was dismissed on the ground inter 
alia that the covenant in the mort- 
gage was made with an intent to ef- 
fect a settlement of the estate). 

as. Jason v.. Eyres, 2 Ch. Cas. 33; 
CeaVEDLING I ESoo se EL LICe, sav EeLiles 
Freem. 258, 22 Reprint 1195 (‘If 
a mortgage be made _ redeemable, 
upon payment of the mortgage money 
at a certain day, but if the money 
be not then paid, that if the mort- 
gagee will pay a further sum to the 
mortgagor, that then his estate shall 
be absolute, or that he will make him 
a further conveyance, or anything to 
that effect, this estate is notwith- 
standing redeemable after the day 
of payment, and the mortgagee can- 
not enforce the mortgagor, after de- 
fault, to make him an absolute 
estate, until he forecloses him’’). 

29. Newlin v. McAfee, 64 Ala. 357; 
Munoz v. Wilson, 111 N. Y. 295, 18 
NE 855; Whiting v. Adams, 66 Vt. 
679, 30 A 32, 44 AmSR 875, 25 LRA 
598 

[a] “The form of the agreement 
is not material; operative words of 
conveyance are not essential to the 
creation of a charge, or trust, which 
a Gourt of equity will enforce as a 
mortgage. It is the intention of the 
parties to charge particular prop- 
erty, rights of property, or credits, 
with the payment of debts, which the 
court will regard.” Newlin v. Mc- 


Afee, 64 Ala. 357, 364. 

{b] Welsh mortgage. — (1) A 
Welsh mortgage cannot be _ fore- 
closed. Shepard v. Richardson, 145 
Mass. 32, 11 NE 738; Matter of 
Cronin, [1914] 1 Ir. 23 (stating the 


rule); Yates v. Hambly, 2 Atk. 360, 
26 Reprint 618. See supra § 6. (2) 
“A Welsh mortgage is a conditional 
sale; under it the lender goes into 
possession of the rents, and con- 
tinues to receive them, until the 
party, who borrowed the money, 
chooses to redeem, and this he is 
always permitted to do; so that the 
peculiarity is, that while there can 
be no foreclosure on the part of the 
mortgagee, still a right of redemp- 
tion subsists in the mortgagor.’’ 
Balfe v. Lord, 2 Dr. & War. 480, 487, 
18 ERC 481. (3) But’ where a sec- 
ond mortgagee reserved the right to 
collect the rents and apply the same 
on his mortgage, and the mortgage 
provided for payment and foreclo- 
sure in case of default, this was not 
jn the nature of a Welsh mortgage, 
but could be foreclosed. O’Neill v. 
Grayjoo Huns CN AY.) sD 66: 

30. Whitaker v. Middle States 
W2Oan,, tes, |CO., 7h Appyy.CD.. JC), 42103 
(mortgage with power of sale fore- 
closed by bill in equity); Fulton 
v. Northern Illinois College, 56 Ill. 
AS 372 [aff 158 T1333, 42. 0NB) 13287; 
Kingman v. Harmon, 382 Ill. A. 529 


Early in the next century the right | 
to redeem appears to be recognized,?* and before 
its close Lord Nottingham had granted the equity 
to a mortgagor’s heir, notwithstanding a covenant 
in the mortgage that it could be redeemed only dur- 
ing the lifetime of the mortgagor.”’ 
redeem and the consequent necessity of foreclosure 
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The right to 


mortgage,*? and 
gages.> 


29 


But a 


[aff 1381 Tl. 171, 28 NE 430]; Dud- 
ley v. Third Order St. Francis Cong., 
65 Hun .21,. 19 NYS 605 [afi 13:8) Ni WY; 


451, 34 NE 281]; House v. Lock- 
wood, 17 NYS 817 [aff 137 N. Y. 
259; 30. NE 595}: 

31. Williams v. Robinson, 16 
Conn. 517; Minneapolis Threshing 
Mach. Co. v. Hanson, 101 Minn. 260, 
112 NW 217, 118 AmSR_ 623; Mce- 
Conihe vy. Fales, 107 N. Y. 404, 14 
NE 285. ; 

2. Conn.—Hill v. Meeker, 23 
Conn. 592; Wooden v. Haviland, 18 
Conn. 101. 


Ga.—Patterson v. Gaissert, 147 Ga. 
472, 94 SE 5638. 

Minn. — Minneapolis 
Mach. Co. v. Hanson, 101 Minn. 
112 NW 217, 118 AmSR 623. 

N. Y.—Lansing vy. Albany Ins. Co., 
Hopk. 102. 

Porto Rico.—Valls_ v. 
Porto Rico 385. 

Tex.—Poarch v. Duncan, 
Civ. AG k27,5.5 SRS W. L0; 

[a] Where a decreased mortga- 
gor had only a life interest in the 
property, a suit to foreclose cannot 
be maintained. Patterson v. Gais- 
sert, 147 Ga. 472, 94 SE 5638. 

{b] Forfeiture of title of mort- 
gagor.—A mortgagee from one hold- 
ing a deed given subject to, a 
condition requiring the grantee to 
make certain payments during the 
grantor’s lifetime does not, after the 
land has revested in the grantor for 
breach of condition, have the right 
to foreclose his mortgage upon mak- 
ing such payments, computed ac- 
cording to the mortality tables. 
Minneapolis Threshing Mach. Co. v. 
Hanson, 101 Minn. 260, 112 NW 217, 
118 AmSR 623. 

[c] A mortgage of a leasehold 
may be _ foreclosed, although the 
tenant has been dispossessed for non- 
payment of rent where his statutory 
right of redemption has not expired. 
Chumar vy. Melvin, 53 Misc. 460, 105 
NYS 27. 

{d] A parol agreement to execute 
and deliver a deed of trust cannot 
be foreclosed as a mortgage. Poarch 
Vv. Duncan, si(Lex, a Cly. VAs), 91 SW, 
DO: 

33. Pratt v. Bennington Bank, 10 
Vt. 293, 33 AmD 201. 

[a] The assignment of a mort- 
gage need not be recorded to enable 
the assignee to maintain a bill for 
foreclosure. Pratt v. Bennington 
Bank, 10 Vt. 293, 383 AmD 201. 

[b] Destruction of record.—(1) 
It is no bar to the foreclosure of a 
mortgage that the book in which it 
was recorded has been destroyed by 
fire or otherwise. Alvis v. Morrison, 
63) Ill. 1815) d4e Am R 117.7) (2) 2 And 
where the foreclosure is based on 
the original document, it is no suf- 
ficient objection that it has been in- 
jured or partially destroyed by fire, 
if enough remains so that its pur- 
port and extent are easily compre- 
hended. Marrero vy. Barker, 23 La. 
Ann, 302 


Threshing 
260, 


Blanes, 7 
41 Tex. 


[§§ 1015-1016 


hence will not foreclose a mortgage which conveys 
no present title, although it is binding upon the 
mortgagor and may be fed by any interest or title 
acquired by him in the future.** 
forming to these requirements which may be fore- 
closed include deeds of trust,®° equitable mort- 
gages,®®> an instrument in the form of a chattel 


Instruments con- 


absolute deeds intended as mort- 


Ordinarily reformation of an instrument 
intended as a mortgage on certain property is not 
necessary in order to enforce it in equity.*® 
vision in a mortgage that, 
condition, the mortgagee may enter on the mort- 
gaged premises and receive the rents and profits for 
his indemnity, does not confine him to such rents and 
profits for payment of his debt, but he may have a 


A pro- 
in case of breach of 


[ec] A deed recorded without the 
defeasance agreement making the 
deed a mortgage may be foreclosed. 
Gerken v. Sonnabend, 130 NYS 605. 


2 opiabesid of record see supra 
§ 420. 6 
34 Grubbs v. Hawkins, 208 Ala. 


349, 94 S 484. 

@5. Samuel v. Holladay, 21 F. Cas. 
No. 12,288, Woolw. 400; Neikirk v. 
Boulder Nat. Bank, 53 Colo. 350, 127 
Pot3ic 

2s. Riddle v. Hudgins, 58 Fed. 490, 
7 CCA 335; Sprague v. Cochran, 144 
N. Y. 104, 38 NE 1000 [rev 70 Hun 
512, 24 NYS 369]; Lutz v. Hoyle, 167 
N. .C.. 632, 983 SE 749: Harrold =v. 
Plenty, [1901] 2 Ch. 314; Jones v. 
Woodward, 116 L. T. Rep. N. S. 378. 


Equitable mortgages see supra. 
§§ 33-153. ‘ 
37. Standorf v. Shockley, 16 N. D. 
73, 111 NW 622, 11 LRANS 869, 14 

AnnCas 1099. 

e8. U. S.—Merrihew v. Fort, 98 
Fed. 899. 

Ala.—Lewis v. Davis, 198 Ala. 81, 
73S 419. 

Ga.—Clark v. Havard, 122 Ga. 273, 
50 SE 108; Jewell v. Walker, 109 
Ga. -241, 34 ‘SH 337; Stone v. Nix, 101 
Ga. 290, 28 SE 840 (instrument in 
the form of an absolute deed fore- 
closed as an equitable mortgage, 
where, in another case between the 
same parties, it has been adjudged 
to be a mortgage). 

Minn.—Blan¢chard vy. Hoffman, 154 
Minn. 525, 192 NW 352. 

Ok1. —Williams v. Purcell, 45 Okl. 
489, 145 P 1151. 

W. Va.—Shields v. Simonton, 65 
W. Va. 179, 63 SE 972. 

Man.—Wallace v. Smart, 22 Man. 
68, 48 CanLJ 110, 1 DomLR 70, 19 
WestLR 787 (foreclosure by ‘suit 
only remedy). 

39. Conklin v. Bowman, 11 Ind. 
254; Sprague v. Cochran, 144 N. Y. 
104, 88 NE 1000 [rev 70 Hun 512, 
24 NYS 369]; Sullivan v. Corn Exch. 

Bank, 154 App. Div. 292, 139 NYS 
o7. oo Standorfieve Shockley, 16 N. D. 
73, 111 NW 622, 11 LRANS 869, 14 
AnnCas 1099. 

[a] MTlustrations.—(1) Reforma- 
tion of an equitable mortgage is not 
necessary except as to the interven- 
ing rights of third persons. Sprague 
v,, Cochran, 144 Ni. W. 3104,),38. Nie 
1000 [rev 70 Hun 512, 24 NYS 38691; 
Sullivan v. Corn Exch. Bank, 154 
App. Div. 292, 1389 NYS 97. (2) An 
instrument in the form of a chattel 
mortgage, but evidently intended as 
security on real property, need not 
be reformed. Standorf v. Shockley, 
16 N. D. 78, 111 NW, 622, 11 LRANS 
869, 14 AnnCas 1099. (3) Where 
there is a misdescription of the 
property, the mortgage must be re- 
formed before it can be foreclosed; 
but where the mortgage, by mistake, 
described two lots, only one of which 
was meant to be included, the mort- 
gagee was allowed to foreclose on the 
2035 intended, Conklin v. Bowman, 11 
Ind. . 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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foreclosure and sale as in other cases.!° 
-[§ 1017] H. Right To Foreclose—1. In General— 
Basis of Right. Exclusive of the sale in pais 
under a power,*! the right to foreclose exists in- 
dependently of the consent of the mortgagor or of 
the provisions of the mortgage,*? and therefore, in 
order to maintain foreclosure, it is not necessary 
that the mortgage should provide for such foreclo- 
sure,*® for, where no method of enforcement 1s 
provided, a court of equity will take jurisdiction to 
protect and enforce the interests of the mortgagee.‘ 
The general prerequisites to the right of foreclosure 
are that there be a valid mortgage,* securing a debt 
or duty which remains wholly or in part unpaid or 
unperformed,*® and by which some kind of estate or 
title has been conveyed to the mortgagee as secu- 
rity,*” leaving an equity of redemption outstanding 
in the mortgagor or in some other person; *® and 
that there be a breach of the condition of the mort- 
gage.*2 The personal lability of defendant for the 
mortgage debt is not a necessary part of the right 
to foreclose.®° 
[§ 1018] b. Necessity and Effect of Right To Re- 
deem. The right to foreclose is a coexisting and 
mutual right with the right of redemption,®* and it 
has been said that, properly speaking, the right to 
foreclose means the right to cut off a right to re- 
deem given by equity when by the condition of the 
mortgage the mortgagee’s estate has become abso- 
lute at law,®°? and that, where by the letter of the 
deed the mortgagor still has the right to redeem, the 
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mortgagee cannot maintain a bill to foreclose.53 

[§ 1019] c. Effect of Death of Mortgagor.°+ The 
right to foreclose is not affected by the death of 
the mortgagor,>> except as may be the result of 
statutes requiring presentation and allowance of 
the debt secured as a claim against the mortgagor’s 
estate °® or prescribing a period of time within 
which actions may not be brought against the per- 
sonal representatives.®” 

[§ 1020] d. Possession of Mortgaged Premises as 
Affecting Right To Foreclose. The fact that the 
mortgagee is already in possession of the premises, 
if not by virtue of a foreclosure which extinguished 
the mortgage debt, does not preclude the right to 
foreclose the mortgage,5* and where the mortgage is 
not treated as a conveyance and does not vest in 
the mortgagee any estate in the land either before or 
after condition broken,®® possession under the mort- 
gage does not affect the nature of the mortgagee’s 
interest.°° The fact that the mortgagor is in pos- 
session does not affect the right to foreclose.*+ 
Again, possession of the property is not essential to 
the maintenance of a bill to foreclose a mortgage 
as against a second mortgagee claiming also as. 
alienee of the purchaser of the property of a sale 
upon a judgment declaring a mechanic’s lien, since 
the rights are of strictly equitable cognizance.® 

[§ 1021] 2. Default or Breach of Conditions—a. 
In General. The right to foreclose acerues upon a 
breach of the condition the performance of which 
the mortgage is given to secure,®? whether such con- 


40. Harkins v. Forsyth, 11 Leigh 

Va.) 294, 

41. See infra §§ 13438-1503. 

42. Martin v. Ward, 60 Ark. 510, 
30 SW 1041; Scheibe v. Kennedy, 64 
Wis. 564, 25 NW 646. 

“A mortgagee’s decision to sell or 
to foreclose is governed by his own 
interest alone, although, in the con- 
duct of it when decided upon, the 
mortgagor’s interest must be con- 
sidered also.” Shepard vy. Richard- 
son, 145 Mass. 32, 37, 11 NE 738. 

[a] “In the absence of an agree- 
ment to the contrary, a mortgagee 
may maintain an action to foreclose 
a mortgage.” Scheibe v. Kennedy, 
64 Wis. 564, 568, 25 NW 646. 

43. Scheibe v. Kennedy, supra. 

44. Lewis v. Davis, 198 Ala. 81, 


73S 419. 
45. See supra §§ 154-352. 
46. See infra § 1021. 
47. See supra § 16. 
48. See infra § 1018. 
49. See infra § 1021. 
50. Christy v. Dana, 42 Cal. 174; 


Catterlin v. Armstrong, 101 Ind. 258; 


Lewis v. Labauve, 138 La. Ann. 
382. 
~ 51. Cal.—Arrington v. Liscom, 34 
Cal. 365, 94 AmD 722. 
Colo.—Neikirk v. Boulder Nat. 
Bank, 53~Colo. 350, 127) RP 137: 
Del.—Fox v. Wharton, 5 Del. Ch. 
200, 217. 
Minn.—Parsons v. Noggle, 23 Minn. 
328. 


Nebr.—McCague v. Eller, 77 Nebr. 
531, 110 NW 318, 124 AmSR 868. 
' See Long v. Long, 141 Mo. 352, 44 
Sw 341 (one cannot foreclose. as 
holder of a first mortgage on the 
property, and at the same time claim 
that the entire equity of redemption 
was extinguished by his foreclosure 
and purchase under a second mort- 


gage). 

“The right of redemption and the 
right of foreclosure . . are co- 
existing and mutual rights.” Fox v. 
Wharton, supra. 

“A suit to foreclose a mortgage 
necessarily pre-supposes a_ subsist- 
ing, living mortgage, with a correla- 
tive right of redemption, not already 
in any manner cut off, barred, or ex- 
tinguished.” Arrington v. Liscom, 


34 Cal. 365, 376, 94 AmD 722. 

[a] Thus, where a grantor of 
land in trust to secure a debt has 
the right to redeem his property 
from the conveyance by the payment 
of the debt, the creditor may fore- 


close. Neikirk v. Boulder , Nat.) 
Bank, 53: ‘Colo. 350, 127-P 137. 
52. Shepard v. Richardson, 145 


Mass. 32, 11 NE 738. 

53. Shepard v. Richardson, supra; 
Bonham v. Newcomb, 2 Vent. 364, 
86 Reprint 488. 

Welsh mortgage see supra ee 1016 
note 29 [bl]. 

54. Revocation of power of sale 
see infra § 1348. 

55. Cal.—Cook v. De la Guerra, 24 
as 237; Cowell v. Buckelew, 14 Cal. 

Ga.—Derrick v. Sams, 98 Ga. 397, 
25 SE 509, 58 AmSR 309. 

Ind.—MeCallam_ y, Vicosante: 67 
Ind. 542, 

Nebr.—National L. Ins. Co. v. Fitz- 
gerald, 61 Nebr. 692, 85 NW 948; 
eee v. Null, 9 Nebr. 51, 1, NW 


S. C.—Wall v. McMillan, 44S. C. 
402, 22 SE 424. 

Tex.—Smithwick v. Kelly, 79 Tex. 
564, 15 SW 486. 

See Patton v. Page, 4 Hen. & M. 
(14 Va.) 449 (personal representative 
not a necessary party to a fore- 
closure against a devisee). 

[a]. When the mortgagor is dead, 
the mortgagee is not required to wait 
for the expiration of a year from the 
time of his decease before suing out 
scire facias to foreclose. Menard vy. 
Marks, 2 Ill. 25. 

[b] 
right to foreclose his mortgage by 
executory process, after the death 
of the mortgagor, does not depend 
upon whether the widow or heirs ac- 
cept the succession unconditionally 
or under - benefit. of inventory.” 
Twomey v. Papalia, 142 La. 621, 630, 
77S 479. 

Jurisdiction of action to foreclose 
see infra § 1520. 

56. Cross references: 

Effect of disallowance as bar to fore- 
closure see Executors and Ad- 
ministrators § 1063. 

Necessity of presenting secured claim 


In Louisiana ‘‘the mortgagee’s. 


see Executors and Administrators 
$9553 

Presentation of claim against estate 
as condition to action to foreclose 
see Executors and Administrators 
§ 1837. 

Secured claims as claim against 
estate generally see Executors and 
Administrators § 876. 

57. Statutes protecting representa- 
tive from suit for particular period 
see Executors and. Administrators 


§ 1909. 

53. State v. Guimes 51.Me. 395; 
Smith . Charities v. Connolly, 157 
Mass. 272, 31 NE 1058; Beavin v. 
Gove, 102 Mass. 298; Montague v. 
Dawes, 12 Allen (Mass.) 397; Devens 
v. Bower, 6 Gray (Mass.) 126; Mann 
v. Earle, 4 Gray (Mass.) 299; Page 
v. Robinson, 10 Cush. (Mass.) 99; 
Merriam v. Merriam, 6 Cush. (Mass.) 
91, 93;- Fay v. Valentine, 5 Pick. 
(Mass.) 418; Thompson vy. Norwood, 
56 Miss. 487; Harkins v. Forsyth, 
11 Leigh (38 Va.) 294. 

“Mere possession in the mortga- 
gee will not perfect his title and 
vest in him the absolute estate. To 
foreclose a mortgage, further pro- 
ceedings are necessary.” Merriam v. 
Merriam, supra. 

Foreclosure by entry 
§ 1200 et sea. 

Right to foreclose as excluding 


see .nfra 


acre for possession see supra 
59. See supra § 3. 
€0. Nagle v. Macy, 9 Cal. 426. 


61. Dimmit County v. Oppen- 
heimer, (Tex. Civ. A.) 42 SW 1029. 

[a] Entry for breach of condi- 
tion.—In an action to foreclose a 
mortgage there is no occasion for 
an entry for breach of condition. 
Cook v. Bartholomew, 60 Conn. 24, 
22 A 444, 13 LRA 452. 

Exercise of power of sale see infra 
§ 1346. 

62. Jackson v. Farley, 212. Ala. 
594, 103. S 882, 


63. Haselton. v. Florentine Marble 
Co., 94 Fed. 701; Fox v. Wharton, 5 
DelisiChs s200seButler tive baduenabe 


Mich. 173; Sanborn v. Ladd, 69 N. H. 
221, 39 A 1072. 

[a] Improper~motives.—The fact 
that the foreclosure proceedings are 
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dition is for the payment of money * or for the per- 
formance of some other act,°*> and as determined by 
Conversely, there can- 
not, unless under certain exceptional circumstances 
affecting the seeurity,®’ be a valid foreclosure before 
a breach of condition,®® nor before the time fixed 
by the agreement of the parties,®°? nor unless the 
debt or duty secured remains wholly or in part un- 
paid or unperformed.”° Hence, it has been held that 
there cannot be a forclosure for costs alone or 
interest in the nature of a penalty.”” 


the contract of the parties.*° 


prompted by improper motives will 
not deprive the party of the enforce- 
ment of his legal rights. Weiner v. 
Gullens, 97°N, J. Ha.7528, 128 A 176; 
Trenor v. Le Count, 84 Hun 426, 32 
NYS 412. 

{b] Subsequent mortgage.—It is 
no defense that a defendant is the 
owner of a subsequent mortgage on 
the premises. White v. Gibson, 61 
Misc. 436, 113 NYS 983. 

64. See infra § 1023. 

65. See infra § 1048. 

66- Ala.—Keith  v. 
105 Ala. 339, 16 S 886. 

Kan.—Lewis v. Lewis, 58 Kan. 563, 
50 P 454. 


McLaughlin, 


Mo.—Meier v. Meier, 105 Mo. 411, 
16 SW _ 223. 

Pa.—West Branch Bank v. Ches- 
ter, 11 Pa. 282, 51 AmD 547 


Eng.—Boyd v. Petrie, L. R. 7 Ch. 
385, 14 ERC 760. 

“The event may bear a relation to 
the contract or it may not. It may 
consist of the doing or omission of 
something forbidden or required by 
the undertaking of the parties, or it 
may be entirely collateral thereto 
and independent thereof.” Parker v. 
SA ae LOG Ata 549 566; ols) oS 


{a] Concurrence of events.—‘It is 
certainly competent for the mortga- 
gor and mortgagee to stipulate that 
the mortgage shall not be foreclosed 
until the happening of certain condi- 
tions therein named. They are not, 
of course, limited to a single condi- 
tion, but may stipulate that two or 
more things must concur before the 
whole debt shall mature and the 
mortgagee be entitled to a foreclo- 
sure.” Lewis v. Lewis, 58 Kan. 563, 
565, 50 P 454. 

67. See Harding v. Mill. River 
Woolen Mfg. Co., 34 Conn. 458 
(where a mortgage for three years 
was given to secure an executory 
contract and the mortgagor within 
a year became insolvent, the mort- 
gagor was allowed to maintain a bill 
to foreclose the mortgage at once, 
because it was evident it would be 
impossible for the company to keep 
its engagement); Brown v. Chesa- 
peake,. etc., Canal Co., 73 Md. 567 
appendix; State v. Brown, 73 Md. 484, 
21 A 374 (both involving same liti- 
gation, where the mortgagee of a 
canal company was permitted to take 
possession of mortgaged property be- 
cause of the company’s inability, due 
to lack of funds, to repair or con- 
tinue operation of the canal which 
had been practically abandoned); 
Green v. Conkling, 3 Md. 384 (where, 
within the contemplation of a deed, 
the property was to be used for a 
particular purpose and it was sold, 
but possession and use continued as 
before, such sale did not so render 
mortgagor incapable of performing 
as to authorize foreclosure by sale 
under power in the deed); Dearborn 
v. Dearborn, 9 N. H. 117, 119 (where 
it was said: ‘‘Perhaps evidence of 
waste would be sufficient [to au- 
thorize foreclosure], as the parties 
could not have intended that the se- 
curity of the mortgagee should be 
thus impaired’); Gerber v. Heath, 
92 Wash. 519, 521, 159 P 691 (where 
the court said: “Should the mort- 
gagor, or his successor in interest, 
fail to keep up the current charges 
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A. valid and 


against the property, and permit the 
same to depreciate or become lost, 
the mortgagee may elect to fore- 
close his mortgage, especially if this 
contingency is provided for in the 
mortgage’). 


68. Ala.—Mussina v. Bartlett, 8 
Port. 277. 
5 Md.—Green v. Conkling, 3 Md. 
84. 


N. H.—Flanders vy. Lamphear, 9 
INGE? O01 

N. J.—Maryott v. Renton, 21 N. J. 
Eq. 381 

N, Y.—Hollenbeck v. Donnell, 94 
N. Y. 342 [rev 29 Hun 94]. 

Wash.—Bank v. Doherty,-29 Wash. 
233, 69 P 732, 92 AmSR 903. 

Wis.—Heller v. Neeves, 93 Wis. 
637, 67 NW 923, 68 NW 412. 

Man.—Credit Foncier Franco-Ca- 
nadien v. Andrew, 9 Man. 65. 

Que.—Davis v. Smith, 8 DomLR 


86. 

[a] The cutting of timber, if not 
for the purpose of defrauding the 
mortgagee by diminishing his’ se- 
curity, is not ground for foreclosure. 
Davis v. Smith, (Que.) 8 DomLR 


486. 

69. Keith v. McLaughlin, 105 Ala. 
339, 16 S 886; Sanborn v. Ladd, 69 
IN-e Ei 22 1, Sone Aw 10. 2heiRvOg ers ir vi. 
Mitchell, 41 N. H. 154; Earle v. Gor- 
ham Mfg: Co., 2 App. Div. 460, 37 
NYS 1037. 

70. See Long v. Little, 119 Ill. 
600, 8 NE 194; Emory v. Keighan, 88 
Ill. 482 (both cases’ considering 
whether mortgage was unpaid and 
alive); McCague v. Eller, 77 Nebr. 
531, 110 NW 318, 124 AmSR 863; 
Allison v. Schimtz, 98 N. Y. 657. 


a Drought vy. Redford, 1 Molloy 
[a] Thus, where the debt secured 


by a mortgage has been fully paid, 
the mortgagee cannot have a decree 
of foreclosure for a balance to which 


he is entitled, consisting only of 

oats Drought v. Redford, 1 Molloy 
72. Watts v. Watts, 11 Mo. 547. 
[a] Thus, where a_ mortgage 


given to secure payment of a bond 
with six per cent interest contains 
a provision that, if the interest is 
not punctually paid, the debt shall 
bear interest at the rate of ten per 
cent, and the principal sum is paid, 
with interest at six per cent, a bill 
will not lie to foreclose for the ad- 
ditional four per cent, incurred as a 
penalty for failure to pay promptly. 
Watts v. Watts, 11 Mo. 547. 

73. U. S.—Laselle v. Leland, 298 
Fed. 275; Penn Dev. Co. v. Stoner, 
254 Fed. 650, 166 CCA 148; Wright v. 


Harris, 221 Fed. 736, 742 [aff 228 
HKed.° 1021, 142 CCA 654, and cit 
Cyc]; Richards v. Holmes, 18 How. 
143, 15 L. ed. 304. 

Ala.—Randolph v. Bradford, 204 
Ala. +378, 86 S -39; Keith v. Mc- 
Laughlin, 105 Ala. 339, 16 S 886; 
Jones v. Hagler, 95 Ala. 529, 10 S$ 
ae Lane v. Westmoreland, 79 Ala. 
oO . 

Cal.—Meetz v. Mohr, 141 Cal. 667, 
75 P. 298. 

Colo.—Coler v. Barth, 24 Colo. 31, 
48 P 656. 


Ga.—Horton v. Stone, 158 Ga. 499, 
123 SE 862; Moseley v. Rambo, 106 
Ga. 597, 32 SH: 688: 

Ill.—Shippen v. Whittier, 117 Ill. 


a 
[§ 1021 


r) 


effectual sale can be made under a power in a mort- 
gage or deed of trust when and only when there 
has been a breach of the condition of the security 
or default in the payment of the debt secured."* 
Hardship or triviality of debt. 
close is not affected by the smallness of the debt 
secured,’* nor by the fact that hardship will result 
from foreclosure.”° : 
Conveyance of property. Ordinarily a conveyance 
of the fee by the mortgagor is not such a violation 
of the conditions of the mortgage or such a breach 


The right to fore- 


282, 7 NE 642; Ventres v. Cobb, 105 
3 Wher ee Chapin v. Billings, 91 Til 
539; Chicago, ete., R. “Co. v. Ken- 
nedy, 70 Ill. 350. 

Md.—Manhattan Land Corp.  v. 
New Baltimore Loan, etc., Assoc., 138 
Md. 529, 114 A 469; Gustav Adolph 
Bldg. Assoc. No. 1 v. Kratz, 55 Md. 
394. 

Mass.—American House Hotel Co. 
v. Hemenway, 237 Mass. 180, 129 
NE 371; Chace v. Morse, 189 Mass. 
559, 76 NE 142; Rogers v. Barnes, 
169 Mass. 179, 47 NE 602, 38 LRA 
145; Foster v. Boston, 133 Mass. 148. 


Mich.—Butler vy. Ladue, 12 Mich. 
NS: 

Minn.—Felton v. Bissel, 25 Minn. 
15; Pratt v. Tinkcom, 21 Minn. 142. 

Miss.—Weyburn v. Watkins, 90 


Miss. 728, 44 S 145; Walker v. Brun- 
gard, 21 Miss. 723. 

Mo.—Verdon v. Silvara, 308 Mo. 
607, 274 SW 79; Long v. Long, 79 
Mo. 644; Hitelgeorge v. Mutual House 
Bldg. Assoc., 69 Mo. 52; Koehring v. 
Hite eee 61 Mo. 403, 21 AmR 


Nebr.—Honaker v. Vesey, 57 Nebr. 
413, 77 NW 1100. 

N. Y.—Wilson v. Troup, 2 Cow. 195, 
14 AmD 458. 

N. C.—Leak v. Armfield, 187 N. C. 
625, 122 SE 393; Hubanks v. Becton, 
158 N. C. 230, 73 SE 1009; Martin v. 
Ree 149 N.C. 400, 63 SE 


N. D.—Pratt v. Beiseker, 17 N. D. 
243, 115 NW 885. 
Tex.—Gamble v. Martin, 60 Tex. 
Civ. A. 517, 129 SW 386; Harrold v. 
Warren, (Civ. A.) 46 SW 657; Dun- 
can v. Hough, (Civ. A.) 27 SW 9465. 

Va.—Potomac Mfg. Co. v. Evans, 
84 Va. 717, 6 SE 2. 
W. Va.—Copelan v. Sohn, 75 W. 
Va. -83, 827 SE 10163) Curnyyiv?’ Ele 
18 W. Va. 370. 

Eng.—Hollands v. Cooper, 125 L. T. 
Bee nice a Walsh v. Derrick, 19 


as 

Man.—Wallace v. Smart, 22 Man. 
68, 48 CanLJ 110, 1 DomLR 10; 29) 
WestLR 787. 

Newfoundl.—Parsons y. Ryan, 7: 
Newfoundl. 655. 

[a] Rule applied.—W here the 
only power of sale in a trust deed 
is in the event of dishonor of notes, 
and no notes are given, the trustee 
has no power of sale. Laselle v. 
Leland, 298 Fed. 275. 

74. Mitchell v. Wright, 234 Mass. 
458, 125 NE 638. 

75. Rudisill Soil Pipe Co. v. Hast- 
ham Soil Pipe, ete., Co., 210 Ala. 145, 
97 S 219; Dinkins v. Latham, 202 
Ala. 101, 19 8 493; Carroll v. Hut- 
ton, 91 ‘Ma. 379, 46 A 967; Ameri- 
can House Hotel Co. v. Hemenway, 
237 Mass. 180, 129 NE 871; Sander- 
Oe Cross, 1729. Cc 234, 90 SH 

[a] Hardship to other creditors 
of the mortgagor likely to be caused 
by the sale of the mortgaged prop-, 
erty under the existing circum- 
stances is not a ground on which a 
court of equity may deny to the 
trustee under a corporate mortgage 
the right to foreclose on default ex- 
pressly given by the contract. Gay 
v. Hudson River Electric Power Co., 
184 Fed. 689, 106 CCA 643. 

§ aroanas for injunction see 


infra 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


“§§ 1021-1023] 


of trust as will warrant an action to foreclose.*® 


Breach unknown to mortgagee. 


sure proceedings are begun because of a breach of 
particular condition, they may embrace a breach 
of condition not at the time known to the mort- 
gagee but of which he subsequently acquires knowl- 


edge.77 


[§ 1022] b. Duration of Default. 
of a contractual or statutory inhibition, foreclosure 
proceedings may be instituted at once upon the hap- 
pening of the default.7*5 However, although'a breach 
has occurred which would ordinarily authorize fore- 
closure, the mortgage agreement may provide that 
there shall be no foreclosure before a stipulated 
later period,"® or before the default has continued 
for a specified time,°° and a foreclosure prior to such: 
period will be invalid. Thus, where a power of sale 
is by its terms exercisable only after default has 
continued for a specified length of time, no valid 


76. Coffing v. Taylor, 16 Ill. 457; 
anne v. Lee, 2 Mart. N. S. (La.) 

Right of mortgagor to convey in- 
terest generally see supra § 740. 

77. Green v. Richards, 244 Mass. 
4955) 139 INE) 75: 

78. Cal.—Barroilhet v. Battelle, 7 


Cal. 450; Colton v. Anderson, 31 Cal. 
A. 397, 160 P 843. 
Mich.—Butler v. Ladue, 12 Mich. 


173; Hall v. Nash, 10 Mieh. 303. 

N. J.—Ginsberg v. Wolters, 94 N. J. 
Hideous dads AN 730: 

Tenn.—Union Trust Co. v. Chat- 
tanooga Electric R. Co., 101 Tenn. 
297, 3038, 47 SW 422. 


Man.—Allan v. Manitoba, etc., R. 
Co., 10 Man. 106. 
Ont.—Bennett v. Foreman, LS 


Grant Ch. 117. 

“When the trustee may proceed 
to foreclose on account of default 
depends on the construction of the 
mortgage. It is generally held that 
the right exists to proceed at once 
unless it appears from the terms 
of the mortgage to be the intent 
of the parties to postpone the right.” 
Union Trust Co. v. Chattanooga Elec- 
tric R. Co., supra [cit Farmers L. 
St Go: vy... Chicago, -ete.R- Cos. 27 
Fed. 146, 151]. 

“The general rule is, that when no 
provision is made for Court fore- 
closure it may be had at any time 
after default, although proceedings 
out of Court may be provided for 
differently in the mortgage, and the 
converse of the rule is equally good, 
that when Court foreclosure is pro- 
vided for in the mortgage it is a 
stipulation that the Court may be 
resorted to only upon the terms and 
at the time provided in the mort- 
gage.” Union -Trust Co. v. Chat- 
tanooga Electric R. Co., supra. 

[a] The mortgagee has a right to 
foreclose the day after the mort- 
gagor makes default. Bennett v. 


Foreman, 15 Grant Ch. (Ont.) 
E175 
{b] Uncertainty as to the amount 


of the mortgage debt because of a 
provision requiring sums not yet as- 
certained to be deducted from the 
indebtedness does not make a bill 
premature since the amount of the 
deductions can be ascertained prior 
to decree. Ginsberg v. Wolters, 94 
Nee Luge doreotody TAY 7.310) 

[c] In Pennsylvania (1) by force 
of a statute a scire facias sur mort- 
gage cannot be brought until the 
expiration of a year and a day from 
the maturity of the debt secured. 
Smith v. Shuler, 12 Serg. & R. 240; 
Pittsburgh Bank v. Zweidinger, 7 
Pas »Dist.. 694: Saving: Fund v; 
Henneberg, 2 LegRec 150; Whitecar 
v. Worrell, 1 Phila. 44. (2) But this 
provision may be waived by an ex- 
press stipulation in the mortgage 
authorizing the issuance of a scire 
facias immediately upon default. 
Hosie v. Gray, 71 Pa. 198; Collins 
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sale can be made until such period has fully ex- 
pired,*! although where it is further provided that 
no sale shall be made until after notice has been 
given for a designated time, it has been held that 
the period of default runs concurrently with the 
period of notice.*? 


But the fact that a power of 


sale can be exercised only after a certain period of 


In the absence 


close.§3 


eral. 


v. Webster, 38 Pa. 150; Black v. Gal- 
way, 24 Pa. 18; Huling ..v.. Drexell, 
7 Watts (Pa.) 126; Pittsburgh Bank 
v. Zweidinger, 7 Pa. Dist. 694; 
Walker v. Tracey, 1 Phila. (Pa.) 225; 
Whitecar vy. Worrell, 1 Phila. (Pa.) 
44; Elkinton v. Fithorn, 1 Tr. & H. 
Pr. (Pa.) 651; Griffith v. Nolen, 1 
WklyNC  (Pa.) 158; Weigley  v. 
Charlier, 9 Pa. Dist. 670; In re Kelly’s 


Est., 14 LancBar 51; Nicholas v. Put- 
nam. Mach Co., wi. Nowthe Coy 36% 
Walker v. Tracey, 1 Phila. 225. (3) 


And the statute does not apply to a 


bill in equity to foreclose. Wood- 
bury v. Allegheny, etc., R. Co., 72 
Keds 371. 


weracrs, Ne payment generally see 
infra § 1 

Piel hee requirements as to no- 
tice see infra § 1086. 

79. Arnold v. McBride, 78 Ark. 
275, 93 SW 989; Duvall v. Farmers’ 
Bank, 9 Gill & J. (Md.) 31. 

80. Central Trust Co. v. Wor- 
cester Cycle Mfg. Co., 93 Fed. 712, 
385 CCA 547; Eitelgeorge v. Mutual 
House Bldg. Assoc, 69 Mo. 52; 
Noyes v. Anderson, 14 Daly 526, 1 
NYS 5 [aff 124 N. Y. 175, 26 NE 
316, 21 AmSR 657]; Potomac Mfg. 
os Vv. ‘Hvans, 8445 Vial ti7, 6 SE 


“gl. U. S.—Central Trust Co. v. 
Worcester Cycle Mfg. Co., 93 Fed. 
(12,735, CCA, 547. 

, aes ees ae v. Boston, 133 Mass. 

4 

Minn.—Hebert v. Turgeon, 84 Minn. 
34, 86 NW 757. 

Mo. —WHitelgeorge v. Mutual House 
Bldg. Assoc., 69 Mo. 52; Powers v. 
Kueckhoff, 41. Mo. 425, 97 AmD 
281. 


N. Y.—Holden vy. Gilbert, 7 Paige 
208. 

R. I.—Fenley  v. 
296. 

Tex.—Young v. Van Benthuysen, 
30 Dex. .%62. 

[a] Who may complain.—A_ pro- 
vision deferring the sale under a 
power for a stated period is personal 
to the mortgagor, and his general 
creditors cannot take advantage 
thereof. Central Trust Co. v. Wor- 
cester Cycle Mfg. Co., 93 Fed. 712, 
35 CCA. 547, 110 Fed. 491. 

82. Grant v. Canada L. Assur, Co., 
29 Grant Ch. (Ont.) 256. But see 
Gibbons v. McDougall, 26 Grant Ch. 
(Ont.) 214 (holding that, where the 
power provided for sale after de- 
fault for one month on giving a 
month’s notice of sale, a sale could 
not be had until two months after 
default). 

83. Mercantile Trust Co. v. Sun- 
set, Road’ Oil Co., 5176) Cal. 461; 168 
P 1037; Allan v. Manitoba, ete. R. 
Co., 10 Man. 106. 


Cassidy, 43 A 


84. See infra §§ 1059-1064. 

85. Ill—Eggert v. Sexton, 202 
Til. A. 542. 

Iowa.—Wolfe v. Jaffray, 88 Iowa 


358, 55 NW 91. 


| the notes, 


default or after a certain length of notice will not 
preclude the earlier bringing of an action to fore- 


[§ 1023] c. Nonpayment of Debt Secured-—(1) De- 
fault as to Mortgage Debt in General—(a) In Gen- 
In the absence of contractual or statutory 
provisions delaying the institution of proceedings to 
foreclose,** default in the payment of the debt se- 
cured by a mortgage, at,its maturity, constituting 
a breach of the condition of the mortgage, justifies 
an immediate foreclosure ** for the amount secured 
thereby and in default.®° 


Actionable default will 


te es cate v. Bethel, 10 Ky. Op. 
oF 
Aiea OS Pee ea v. Fost, fF “Koh: 

5. 
eR sic Tate ning v. Corey, 11 Gray 

Minn.—Houston v. Nord, 39 Minn. 
490, 40 NW 568. 

Mo.—Early v. Smallwood, 302 Mo. 
92, 256 SW 1053 (intervention in 
mechanic’s lien suit). 

Nebr.—WNorris v. Tower, 102 Nebr. 
434, 167 NW 728; Morton v. Covell, 
10 Nebr. 423, 6 NW 477. 

Utah.—Kurtz v. Ogden Canyon 
Sa ae Coy u3st, U taht 313341085 > 


[a] Covenant against mechanics’ 
liens.— Where a mortgagor cove- 
nants to pay,‘within a time fixed, all 
debts contracted by him for labor 
and, material for the construction of 
a building, and not merely that he 
will indemnify the mortgagee against 
liens on it, it is not necessary, to 
constitute a default, that the debts 
shall have been adjudged liens, or 
even that claims for liens shall have 


been filed. Houston v.-Nord, 39 
Minn. 490, 40 NW 568. 
{[b] Mortgage by trustee.—Where 


a note given by a trustee for money 
borrowed from the trust estate and 
secured by a trust deed is past due, 
the grantee may maintain an action 
to foreclose the deed, although there 
has been no default in the trust and 
nothing is due _ the _ beneficiaries. 
Ms v. Jaffray, 88 Iowa 358, 55 NW 

{[c] Foreclosure upon notes prov- 
ing worthless.—Where the mortgage 
is given to secure the payment of 
certain promissory notes, conditioned 
“that .if any of the notes prove to 
be insolvent or worthless, the mort- 
gage is to be good and valid, other- 
wise to be null and void,” to con- 
stitute a breach of the condition, 
or some of them, must 
prove worthless, the mere nonpay- 
ment of the notes does not consti- 
tute a breach. Fetrow v. Merri- 
wether; 53 Ill. 275. 

86. Equitable Trust Co. v. Great 
Shoshone, etce., Water Power Co., 228 
Fed. 516; Merrimon v. Parkey, 136 
Tenn. 645, 191 SW 327. 

{a] MTlustrations. — (1) Foreclo- 
sure of a trust mortgage can be only 
for the amount of bonds. that have 
been put into circulation, and which 
thus have become an obligation of 
the debtor, and not for the full 
amount of bonds certified. Equitable 
Trust Co. v. Great Shoshone, etc., 
Water Power Co., 228 Fed. 516. (2) 
Where a note contains a stipulation 
for the payment of an attorney’s 
fee and is secured by a mortgage 
containing no such stipulation, such 
fee, on being incurred, becomes a 
part of the mortgage debt for which 
the mortgage may be _ foreclosed. 
Merrimon v. Parkey, 186 Tenn. 645, 
191 SW 327. 
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arise only after notice or demand if so provided in 
the instrument,®? or likewise if so provided upon 
the expiration of a certain period after maturity.** 

[§ 1024] (b) Maturity of Debt *°—aa. In General. 
As the payment of the debt secured is the condition 
usually provided for in mortgages, so the maturity 
of the debt generally determines the time at which 
the breach and the right to foreclose occurs.°° A 
mortgage given to secure an existing debt not pay- 
able at any specified time is due on demand and may 
be foreclosed immediately,®! or at least after a rea- 
sonable time has elapsed.®? This is true also, where 
the amount secured is expressed to be payable on 
demand.®* But where the mortgage or note fixes a 
certain date as the time for its payment, there can 
be no legal default, and consequently no right to 
foreclose, before the maturity of the debt as thus 
fixed,°* and the same rule applies where the time 
stipulated for payment is at a period later than the 
maturity of the debt or obligation secured. Like- 
wise, the right of foreclosure will arise only on the 
happening of some event or contingency on which 
the time for payment of the mortgage debt is made 
to depend,®® or on the performance of a condition 
subsequent,®* or on the accruing of a liability, as 
in the case of a mortgage given to secure an 1n- 
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dorser or surety.°® However, if the mortgage is also 
conditioned on an event other than the payment of 
the debt, a breach thereof will authorize foreclo- 
sure, even though the debt secured is not due. 

Joinder of mortgage not due. The holder of sey- 
eral mortgages upon the same premises cannot join 
a mortgage not yet due in proceedings to foreclose 
those that are due.t. A mortgage not due when the © 
action 1s brought but maturing before judgment 
may be foreclosed in proceedings to foreclose mort- 
gages due when the action is begun where the plead- 
ings and evidence are sufficient, but if there is no 
foreclosure of any mortgage due at the commence- 
ment of the action, a mortgage not then due cannot 
be foreclosed.” 

[§ 1025] bb. Acceleration of Maturity—(aa) In 
General. Provisions are frequently contained in 
mortgages for the acceleration of the maturity of 
the entire debt upon default in the performance of 
any covenant or agreement contained in the mort- 
gage or upon default as to particular covenants.? 
The validity of such provisions has already been con- 
sidered.* In determining whether such a stipulation 
exists the note or bond and mortgage are to be con- 
strued together.> An acceleration clause is effective, 
although it appears in the mortgage or deed of trust 


87. See infra §§ 1085, 1086. 

88. See infra § 1059. 

89. Acceleration of maturity see 
infra § 1025. ; 

Construction of mortgage and note 
together see supra § 340. 

90. Keith v. McLaughlin, 105 Ala. 
339, 16 S 886. 

gl. U. S.—Wright v. Shumway, 30 
BGas. (Nov 18,098, 1. (Biss:"23. 

Ark.—Carnall v. Duval, 22 Ark. 
136. 

Mich.—Eaton v. ‘Truesdail, 40 
Mich. 1. 

Pa.—Rhoads v. Reed, 89 Pa. 436; 
Saving Fund v. Henneberg, 2 Leg 
Rec 150. 

Eng.—Balfe v. Lord, 2 Dr. & War. 
480, 18 ERC 481. : 

N. S.—Higgins v. McLachlan, Ritch. 
Eq. Cas. 441. 

92. Brown vy. Spencer, 163 Cal, 589, 
126 P 493; Brown v. Brown, 103 Ind. 
23, 2 NE 238; Gardner v. Corey, 11 
Gray (Mass.) 30. 

93. Alsop v. Hall, 1 Root (Conn.) 

346; Gillett v. Balcom, 6 Barb. 
(N.. Y.) 370; Union Cent. L. Ins. Co. 
wa Curtis; 35. Oh? St. 357; Kebabian 
v. Shinkle, 26 R. I. 505, 59 A 743. 
, 94 U. S.—Ohio Cent. R. Co. v. 
New Yoerk Cent. Trust Co., 133 U. S. 
83, 10 SCt 235, 33 L. ed. 561; Ameri- 
can L. & T. Co. v. Union Depot Co., 
80 Fed. 36. 

Ala.—Randolph vy. Bradford, 204 
Ala. 878, 86 S 39; Keith v. Mc- 
Laughlin, 105 Ala. 339, 16 S886. 

Cal.—San Luis Obispo Bank v. 
Johnson, 53 Cal. 99;.Hunt v. Dohrs, 
39 Cal. 304; Pendleton v. Rowe, 34 
Cal. 149. ; 

Ga.—Cumberland Island Co. v. 
Bunkley, 108 Ga. 756, 33 SE 183. 

Ill—Dorn v. Geuder, 171: Ill. 362, 
49 NE 492. See Jackson y. Grosser, 


218 Ill. 494, 75 NE 1032 (debt ma- 
tured despite erased extension agree- 
ment). \ 
Ind.—Trayser v. Indiana Asbury 
Univ., 39 Ind. 556. 
Ilowa.—Radford v. Folsom, 58 Iowa 
473, 12 NW 586. 


Ky.—Miller v. Cravens, 2 Duv. 246. 


La.—Ledoux v. Jamieson, 18 La. 
Ann. 130. 

Mich.—Keagle vy. Pessell, 91 Mich. 
618, 52 NW 58. 


eis Beltop v. Bissel, 25 Minn. 


Mo.—Wilson v. Reed, 270 Mo. 400, 
193 SW 819. 
Mont.—Gassert v. Black, 18 Mont. 


35, 44 P 401. 
Nebr.—Hartsuff v. Hall, 58 
417, 78 NW 716. 
N. J.—Maryott v. Renton, 21 N. J. 


Nebr. 


Eq. 381. 
N. C.—Martin vy. Kirkpatrick, 149 
N. C. 400, 63 SE 68; Harshaw v. Mc- 


Kesson, 66 N. C. 266. 
Okl.—Griffin v. Jones, 45 Ok]. 
147 P 1024, 1029 [quot Cyc]. 


305, 


S. C.—Holman vy. Smith, 126 S. C. 
261, 119 SE 845. 

S. D.—Birken v. Hickey, 42 S. D. 
472, 176 NW 187. 


Tex.—Harrold v. Warren, (Civ. A.) 
46 SW 657, 658. 

“Where the parties to the contract 
have expressly or by clear implica- 
tion agreed upon the time when the 
note shall mature, and when the 
foreclosure and sale shall take place, 
no court, in the absence of an ex- 
press statute, has the power, in our 
opinion, to change or alter the terms 
of their contract by rendering judg- 
ment on the note, or decreeing a sale 
of the property, a day earlier than 
as fixed by them therein. for the 
maturity of the one or the sale of 


the other.” Harrold vy. Warren, 
supra. 
[a] Days of grace.—Where it is 


provided that a mortgage may be 
foreclosed for default in payment of 
a note for ten days after due date, 
and the mortgagor, because of the 
nature of the instrument, is by law 
entitled to three days of grace, a 


“foreclosure before the grace period 


has elapsed is premature. MHartsuff 
v. Hall, 58 Nebr. 417, 78 NW 716. 

[b] Option to renew.—A note for 
one year provided that, “if not paid 
at maturity, it is hereby renewed 
from year to year at the option of 
the holder until paid, and during such 
year the maker shall not have the 
right to pay the same.” The trus- 
tee in the deed securing the note 
advertised the property for sale, and 
sold it three years and sixteen days 
after the date of the note. It was 
held that the payee thereby treated 
the note as due and exercised the 
option not to renew it. Sacramento 
Bank v. Copsey, 133 Cal. 663, 66 P 
8, 205, 85 AmSR 242, 

[c] Judgment on scire facias pre- 
maturely sued out is erroneous but 
not void. Rockwell v. Jones, 21 Ill. 
279; Swiggart v. Harber, 5 Ill. 364. 

95. Duvall v. Farmers’ Bank, 9 
Gill & J. (Md.) 31; Holman y. Smith, 


126. S: C. 261, 119 SE 845. 

$6. Sale v. Meletus, 3 Alaska 474; 
Steinbach v. Leese, 13 Cal. 363; Wall 
v. Boisgerard, i9 Miss. 574 (maturity 
of debts subsequently contracted); 
Sige v. Wilson, 197 Pa. 434, 47 A 
49. 

{a] A provision for foreclosure if 
the property is sold (1) does not au- 
thorize foreclosure upon the mere 
giving of an option to purchase. 
Sale v. Meletus, 3 Alaska 474. (2) 
A sale of the mortgaged property 
under execution and a confirmation 
of the sale is a breach of a con- 
dition making the mortgage payable 
On an alienation of the premises. 
Board of Church Erection Fund v. 
Seattle First Presb. Church, 19 Wash. 
455, 53 P 671. s 

{b] Mortgagee reaching majority. 
—Where the debt Secured by a mort- 
gage is conditioned to be paid when 
the mortgagee, a female minor, at- 
tains her majority, it is no ground 
for foreclosure that she has married 
and is therefore emancipated by law, 
if it is not also shown that she has 
reached her majority. Hoffman v. 
Steib, 22 La. Ann. 267. 

97.) VAP Cook “Con (v.. sella 
Mich. 283, 72 NW 174; Robinson v. 
Ryan, 25 N. Y. 320. 

98. Herd v. Eversole, 11 Ky. Op. 
597; Miller v. Miller Knitting Co., 
23 Misc. 404, 52 NYS 184; Burton v. 
Wheeler, 42 N. C. 217. 

99. Wilson v. Reed, 270 Mo. 400, 
193 SW 819; Metropolitan L. Ins. Co. 
v.. Hall, 10 NYS 196. 

Breach of condition other than 
Mee Ad of money see infra §§ 1048— 

1.. Thibodo v. Collar, 1 Grant Ch. 
(Ont.) 147. 

2 Sherman vy. Foster, 158 N. Y. 
587, 53 NE 504. 

3. Grounds for acceleration see 
infra §§ 1026-1030. 

5 a > Validity of provision see supra 

5.. Ida.—Clark v. Paddock, 24 Ida: 
142, 182 P 795, 46 LRANS 475. 

Iowa.—Coffin v. Younker, 196 Iowa 
LOZANO) “IN WE Ot. 

Kan.—Spesard v. Spesard, 75 Kan. 


87,5 88) (P1576; 
Ky.—Terrell v. Cheatham, 200 Ky. 
667,255 SW 262. 


Okl.—Bollenbach y. Ludlum, 84 
Okl. 14, 201 P 982. : 

[a] Although the mortgage was 
executed long after the note, the two 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 1025-1026] 


and not in the note,® or in the note but not in the 
mortgage,’ or only in a separate agreement.® 
clearly expressed provision for acceleration is not 
rendered ineffectual by somewhat inconsistent pro- 
visions,? or an obviously inadvertent error; ?° and 
an obscure provision may be aided by the construc- 
tion placed on it by the parties." 
hand, an accelerating provision will not be supplied 
by inference,!2 or against a conflicting provision 
indicating a contrary intent.1* However, by statute, 
there may be acceleration by operation of law, and 


are to be construed together with ref- 
erence to acceleration. Spesard v. 
Spesard, 75 Kan. 87, 88 P 576. 

6 Ark—McCormick v. Daggett, 
162 Ark. 16, 257 SW 358; Markle v. 
Fallin, 161 Ark. 504, 256 SW 841. 

Cal.—Trinity County Bank v. Haas, 
Ik Gall1553, 19 lee. 385. 

Fla.—Prince v. Mahin, 73 Fla. 525, 
74 S 696. 

Jowa.—Coffin v. Younker, 196 Iowa 
1021, 195 NW 591. 

Mo.—Wilson vy. Reed, 270 Mo. 400, 

WwW 819. 
eRe e oleae v. Ashkenas, 119 
Misc. 647, 197 NYS 851. 

Okl.—Phillips v. Williams, 33 Okl. 
T6650 L27 aP 1002. 

[a] Mortgage and note separate 
contracts.—Although the mortgage 
and a note secured thereby make no 
reference to each other and hence 
are separate contracts, an accelera- 
tion clause in the mortgage applies 
to the whole debt including such 
note. Phillips v. Williams, 33 Okl. 
766, 127 P 1072. - 

Provision in mortgage affecting 
maturity of note see Bills and Notes 
§§ 330, 610. 

7. San Gabriel Valley Bank v. 
Lake View Town Co., 4 Cal. A, 630, 
89 P 360; Graham v. Fitts, 53 Fla. 
1046, 43 S 512, 13 AnnCas. 149. 

Provision in note as affecting ne- 
gotiability see Bills and Notes 
§§ 237-242. 

8. Metropolitan L. Ins. Co. v. 
Hall, 10 NYS 196; Canals Hermanos 
& Co., Ltd. v. Ortiz, 22 Porto Rico 


70 
9. Iowa.—Renard v. Hatton, 178 
Towa 45, 159 NW ‘593. 2 

Minn.—Jordan v. Flour City Fuel, 
ete. Co, 159 Minn, 518,,199) NW 
231. 

OkI.—F. B. Collins Inv. Co. v. 
Sanner, 42 Okl. 634, 142 P 318; Jones 
v. Hubbard, 37 Oki, 592, 132 P 1082; 
Flesher v. Hubbard, 37 Okl. 587, 132 
P 1080. 

Wash.—Castor v. Muramoto, 69 
Wash. 145, 125 P 153, 42 LRANS 108; 
Bartlett Est. Co. v. Fairhaven Land 
Co., 49 Wash. 58, 94 P 900, 126 AmSR 
856, 15 LRANS 590. 

Eng.—Maclaine v. Gatty, [1921] 1 


Ay ‘GC; 37:6; -tueeds, etc.,..Theatrey v. 
Broadbent, [1898] 1 Ch. 343. 1 
[a] TIllustrations.—(1) There is a 


right to foreclose for default in pay- 
ment of interest under a provision 
of the mortgage authorizing the step 
for any default, although the note 
provides that unpaid interest shall 
become part of the principal and 
draw interest. Renard v. Hatton, 178 
Iowa 45, 159 NW 593. (2) A pro- 
vision for interest at an increased 
rate on defaulted interest does not 
extend the time of payment of the 
interest at the option of the mort- 
gagor or prevent the operation of 
the acceleration clause on the de- 
fault, but is for the benefit of the 
mortgagee. F. B. Collins Inv. Co. 
v. Sanner, 42 Okl. 634, 142 P 318; 
Jones v. Hubbard, 37 Okl. 592, 132 P 
1082; Flesher v. Hubbard, 37 Okl. 
587, 132 P 1080. (3) Where the note 
provided that the principal was pay- 
able in five years, with annual inter- 
est, which, if not paid, was to become 
a part of the principal and bear inter- 
est until paid, and the mortgage au- 
thorized foreclosure ‘“‘in case default 
be made in the payment of principal 
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General. 


On the other 


the consequence 


or interest of said promissory note 
or any part thereof, when the same 
shall become due and payable accord- 
ing to the terms and conditions there- 
of,’ the mortgagee could declare the 
entire sum due for default in the 
payment of an installment of interest 
and foreclose, without waiting- until 
the maturity of the note. Castor v. 
Muramoto, 69 Wash. 145, 146, 125 P 
153, 42 LRANS 108. (4) A provision 
in a mortgage that, on default in the 
payment of any one of the notes se- 
cured thereby, the whole indebtedness 
should be due at the option of the 
mortgagee is not affected by a con-. 
temporaneous agreement providing 
that any one or more partial pay- 
ments may be made at any time 
“prior to maturity,” and that all-pay- 
ments so made should be indorsed 
and credit given, as the words, 
“prior to maturity,’ mean the time 
prior to the election of the mort- 
gagee to declare the entire debt due. 
Bartlett Est. Co. v. Fairhaven Land 
Co., 49 Wash. 58, 94 P 900, 126 AmSR 
856, 15 LRANS 590, (5) A provision 
that interest shall be paid half- 
yearly, together with a proviso that 
the principal moneys shall not be re- 
quired until a stated number of years 
from the date of the deed “if in the 
meantime every half-yearly payment 
of interest shall be punctually paid,” 
gives the right to call in the principal 
for default in the payment of an in- 
staliment of interest. Maclaine v. 
Gatty, [1921] 1 A. C. 376, 384; Leeds, 
etc., Theatre v. Broadbent, [1898] 
1 Ch. 3438. (6) A memorandum on 
each of the secured notes, “given as 
evidence of a payment due under the 
terms of a certain mortgage of even 
date,” does not affect the acceleration 
clause in the mortgage but is merely 
for identification. Jordan vy. Flour 
City Fuel, etc., Co., 159 Minn. 518, 521, 
199 NW. 281. 

10. Hanley v. Bullard, 80 Fla. 578, 
86 S: 439. 

[a] Thus omission of the letter 
SS at e end of the word “note” in 
an acceleration clause, when. the con- 
text clearly showed that the plural 
was intended, does not defeat’ the in- 
tention of the parties. Hanley v. 
Bullard, 80 Fla. 578, 86 S 439. 

11. Thronateeska Pecan Co. 
Matthews, 277 Fed. 361. 

12. Jones v. Ramsey, 3 Ill. A. 303; 
Terrell v. Cheatham, 200 Ky. 667, 255 
SW 262; Bank v. Doherty, 29 Wash. 
233, 69 P.732,.92 AmSR 903; 

[a] Insufficient provisions.—(1) A 
provision in a mortgage authorizing 
foreclosure on default “in the pay- 
ment of principal or interest’ does 
not authorize foreclosure for the 
whole debt on default in the payment 
of one installment of the principal, 
as such a provision does not amount 
to an 12greement that the whole debt, 
shall become due on default of an 
installment. Pomeroy v. Woodward, 
38 Or. 212, 683 P 194. (2) A clause 
which, although providing for matu- 
rity of the debt “if default be made 
in such payments, or any part there- 
of, or the interest thereon, or the 
taxes,’”’ etc., omits the usual provision 
that the mortgagor shall pay the 
taxes on the mortgaged premises and 
fails to show, except by inference, 
what taxes are referred to does not 
authorize the maturing of the debt 
for nonpayment of taxes. Noble v. 


Vv. 


‘tioned was made. 
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without express provision therefor in particular 
forms of mortgages.'4 

[§ 1026] (bb) Grounds for Acceleration—aaa. In 
Where the agreement of the parties so 
provides, the principal sum may be declared due and 
payable immediately, although otherwise not yet due, 
with the consequent accrual of the right to fore- 
close upon default in the performance of any cove- 
nant or agreement contained in the mortgage,!® 
or upon the breach of any specific covenant to which 


attaches.‘® So, where there is a 


Greer, 148" Kani-.41,7° 43" 28) =P. Looe 
(3) A provision that, on default in 
the payment of any installment of 
interest, it shall be lawful to sell the 
mortgaged premises does not confer 
a right to declare the entire debt due 
on such default. Brokaw y. Field, 33 
Fil, A} 1338. 

13. Williams v. Morgan, [1906] 1 
Ch. 804. 

{a] Thus; notwithstanding a cove- 
nant to pay interest half-yearly and 
a provison, that if such payments 
are made within a stated number of 
days of the hailf-yearly date, the 
mortgagee will not call in the debt, 
there is no right of foreclosure for 
default in the payment of interest 
where the instrument also provides 
for foreclosure. for prineipal and ar- 
rears of interest at the final maturity 
date. Williams v. Morgan, [1906] 1 
Ch. 804. 

14. Howe v. Howe, 22 B. C. 550, 
28 DomLR 1772, 34 WestLR 941; 
Canada Settlers’ Loan Co. v. Nich- 
olles, 5 B. C. 41. 

15. Ala.—Parker v. 106 
Ala. 549, 18 S 40. 

Ill. King v. King, 215 Ill. 100, 74 
NE 89. 

lowa.—Buffalo Center Land, etc., 
Co. v..Swigart, 176 Iowa 422, 156 NW 


Olliver, 


701. 

Mass.—Greene v. Richards, 244 
Mass, 495, 139 NE 175. 

Miss.—Taylor v. Alliance Trust 


Co., 71 Miss. 694, 15 S121. 

Nebr.—Grand Island Sav., etc., As- 
we v. Moore, 40 Nebr. 686, 59 NW 

N. J.—Union Trust Co. v. New Jer- 
sey Water, etc., Co., 94 N. J. Eq. 446, 
120 A 329. 

Or.—Churchill v, Meade, 88 Or, 120, 
LITE 565. 

“The debt matures upon that event 
because he has agreed that it should.’ 
Parker vy. Olliver, 106 Ala. 549, 555, 
18 S 40. 

[a] Replacement of machinery.— 
The mortgage contained a condition 
that, if the mortgagor should remove 
any of the machinery because it was 
worn out, inadequate, or obsolete, it 
should replace that machinery with 
other equipment. The record showed 
that a portion of the machinery was 
taken out, but not replaced, and an- 
other method introduced which sub- 
stantially deprived the lessor of the 
ability to use the property as it had 
been used at the time the lease men- 
It was held that 
the ‘condition was broken, and that 
the mortgagee had the right to elect 
that the entire principal should ma- 
ture. Union Trust Co. v. New Jer- 
sey Water, etc., Co.,'94 N. J. Eq. 446, 
120 A 329. 

[b] Reduction of encumbrance.— 
Where a mortgage provided that the 
mortgagors should reduce a_ prior 
encumbrance, and that failure to per- 
form any agreement should authorize | 
immediate foreclosure, the act of one 
of the mortgagors in procuring a re- 
ceipt from the administrator of the 
estate which owned the prior encum- 
brance, but paying no money there- 


for, and without exhibiting the 
receipt to either the mortgagee or 
his assignee, was -not such per- 


formance as to prevent foreclosure. 


Churchill v. Meade, 88 Or. 120, 171 
12. GOs 
16. See cases infra notes 17-23. 
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provision therefor, foreclosure may be had in ease 
of delay in the construction of a building,” or fail- 
ure to build a house or clear land by time fixed,1* 
or failure to keep the property in repair,’® or the 
making of alterations without the consent of the 
mortgagee,”° or on a sale,” or failure to pay rents,”? 
or failure to pay or discharge a distress attachment, 
garnishment, or execution levied against the prop- 


erty of the mortgagor.?* 
Single or concurring defaults. 


due.?* 


17. Metropolitan L. Ins. Co, Vv. 
Hall 10 NYS 196. 

Graham v. Ross, 6 Ont. 154. 
Beason v. Johnston, 194 Iowa 
WoW Niwas. 

[a] Removal of partitions in or- 
der to throw two rooms of a building 
into one in order to adapt it to the 


use of a lessee is not a breach caus- 


ing the encumbrance to fall due. 
Beason v. Johnston, 194 Iowa 1100, 
191 NW 811. 

20. Loughery v. Catalano, 117 


Misc. 393, 191 NYS 436. 

[a] Unconscionable claim.—Where 
a mortgage bears a low rate of inter- 
est, the mortgagee will not be per- 
mitted to demand payment of the 
mortgage debt far in advance of ma- 
turity for alterations necessary and 
proper to preserve the building and 
for the proper and convenient use 
thereof, by which the value of the 
security is not impaired. Loughery v. 
Catalano, 117 Misc. 393,191 NYS 436. 

21. Tidwell v. Wittmeier, 150 Ala. 
258, 43 S 782. See Merriam v. Leeper, 
192 Iowa 587, 185 NW 134 (where it 
was contended that the clause was 
inserted by mistake). 

{a] Sale and application of pro- 
ceeds to the mortgage debt.—Where 
the mortgage provided that if the 
mortgagor should default on any pay- 
ment of the notes secured or should 
transfer, trade, or remove any of the 
property, then all of the notes should 
become due and payable it is not ren- 
dered immediately due by a sale of 
crops from the nroceeds of which the 
notes due in a particular year are 
paid, where there has been no default 
in the payment of any such notes 
when due. Woodard iv. Elrod, 154 
Ala. 340, 45 S 647. 

22. Miller. v. McCrory, 3 KyL 774, 
11 Ky. Op. 625. 

23. Dickerman y. Northern Trust 


Corn lL I6NU tS. 181,20 St 310,444) 1, 
ed. 423. 
[a] Failure to pay a judgment. 


A judgment against a corporation is 
not collusive in the legal sense, so as 
to prevent its nonpayment from con- 
stituting a default for which a mort- 
gage debt may be declared due under 
a provision of the mortgage, merely 
because the action was undertaken 
for the purpose of creating such de- 
fault, if it was brought for a debt 
that was due and was properly con- 
ducted. Dickerman vy. Northern Trust 
Ce., 176-0. S..181, 20 SCt sil, 44-1, 
ed. 423 

24. Porter v. Schroll, 93 Kan. 297, 
144 P 216. 

25. Bystra v. Federal Land Bank, 
82 Fla. 472, 90 S 478; Poole v. 
French, 83 Kan. 281, 111 P 488; Lewis 
v. Lewis, 58 Kan. 563, 50 P 454. 

26. U. S.—First Trust, etc., Bank 


v. Bitter Root Valley Irr. Co., 251 
Fed. 320. 
Ala.—Moody v. Atkins, 40 S 305; 


Phillips v. Taylor, 96 Ala. 426, 11 S 
323; McLean v. Presley, 56 Ala. 211. 

Fla.—Hanley vy. Bullard, 80 Fla. 
- 578, 86 S 439. 


Accelerating pro- 
visions are usually framed in the disjunctive so that 
a default as to any payment of principal, interest, 
or taxes, gives the right to declare the entire debt 
But if the clause describes the different 
classes of payments conjunctively, default as to 
such several payments must concur before the right 
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will arise.?5 
{§ 1027] bbb. 
Installments. 


[§ 1028] ccc. 


Ill—Wisner v. Chamberlain, 117 
Tll. 568, 7 NE 68; Gibbons vy. Hoag, 95 
Ill. 45; Vansant v. Allmon, 23 Ill. 30. 

Ind.—Andrews Vv. Jones, 3 Blackf. 
440. 

Mo.—Meier y. Meier, 105 Mo. 411, 
16 SW at 

N, M.—Durham v. Rasco, 30 N. M. 

16, 227 P 599. 


N. Y.—Biedka v. Ashkenas, 119 
Misc, 647, 197 NYS 851. 
Oh.—Cobb v. Voorhees, 1 Oh. Dec. 


(Reprint) 380, 8 WestLJ 472. 

Pa.—Robinson vy. Loomis, 51 Pa. 78; 
Holland v. Sampson, 4 Pa. Cas, 164, 
6 A 772. 

Porto Rico.—Cintron v. Banco Ter- 
ritorial, 9 Porto Rico 220. 

S. C.—Shirley v. Parris, 121 S. C. 
260, ate SE 788. 

S. D.—Russell v. Wright, 23 S. D. 
338, 121 NW 842. 

Tex.—Shear Cos we ali (Civ. Al) 
215 SW 567; Ward v. San Antonio L. 
Ins. Co., (Civ. A.) 164 SW 10438. 

W. Va.—Phipps v. Lopinsky, 97 W. 
Va. 457, 125 SE 250. 

Can. — Big gs v. Freehold Loan, etc., 
Cor 3 Can, Si Crals6; aes CanLTOce 
Notes 222. 

Man.—Credit Foncier Franco- 
Canadien v. Andrew, 9 Man. 65. 

27. <Ariz—Hooper v. Stump, 2 
Ariz. 262, 14 P 799. 

Ill.—Hoodless vy. Reed, 112 Ill, 105, 
ae 118; Parmly v. Walker, 102 Il. 

lowa.—Pope v. Durant, 26 Iowa 233. 

Md.—-State v. Brown, 64 Md. 199, 
1 AN54, 6 A 172. 

Mo. —-Waples v. Jones, 62 Mo. 440; 
Dalton v. Eaves, 92 Mo. A. 72. 

Tex.—Jouett v. Gunn, 13 Tex. Civ. 


A, 84.35 SWi194>) Martin. Vv. land 
Mortg. Bank, 5 Tex. Civ. A.-167; 23 
SW 1032. 


Ont.—McKee v. Sutherland! 22 Ont 
WN 422. 

[a] Where the trustee had per- 
sonally advanoed interest to the bond- 
holders he may be entitled to fore- 
close the deed of trust in the right 


of the holders of the coupons. 
Schroeder v. Arcade Theater Co., 175 
Wis. 79, 184 NW 542. 


28. <Ariz—Copper Belle Min, Co. 
v. Costello, 12 Ariz. 318, 100 P 807. 
66 


Ark.—Farnsworth vy. Hoover, 
Ark. 367, 50 SW 865. 

Cal.—Clemens v. Luce, 101 Cal, 432 
35. P 10382. 
77 Colo. 


Colo.—Parker v. McGinty, 
Thackaberry, 240 Ill. 


458, 239 P 10. 
352, 88 NE 811; Ottawa Northern 
Plank Road Co, v. Murray, 15 Ill. 336. 

Iowa.—Coffin v. Younker, 196 Iowa 
1021, 195 NW 591; Fox v. Gray, 105 
Iowa 433, 75 NW 3389; Clayton v. 
Whittaker, 68 Iowa 412, 27 NW 296. 

Md.—Mobray v. Leckie, 42 Md. 474. 

Nebr.—Lantry vy. French, 33 Nebr. 
524, 50 NW 679. 

N. J.—Central Trust Co. v. Atlan- 
tic City Central Freezing Co., 86 N. 
J. Eq. 243, 98 A 1085 [aff 85 N. J. Eq. 
363, 96 A 63]; Security Trust, etc., 
Co. v. New Jersey Paper Board, etc., 


[§§ 1026-1028 


Default in Partial Payments or 


In case of an agreement between the 
parties to the effect that the entire debt shall or 
may, at the election of the mortgagee, become due 
upon a partial default in payment of the mortgage 
debt, or an installment thereof, foreclosure may be 
had for the entire amount upon such default.*® 


Default in Payment of Interest. 


Where the parties so agree, the entire debt may be- 
come due with a consequent right of foreclosure 
upon default in the payment of interest,?* as where 
the mortgage provides that the principal sum shall 
become due and payable on default as to interest,*® 
or gives the mortgagee the option to declare the en- 
tire indebtedness “due thereupon,?® or on default in 


Mfg. Co., 57 N. J. Eq. 603, 42 A 746; 
Baldwin v. Van Vorst, 10 N. J. Eq. 
577; Schmitz v. Scheifele, (Ch:) 7 A 
351. 

N. Y.—Price v. Wood, 76 Hun 318, 
27 NYS 691; Martin v. Clover, 17 NYS 
638 [app dism 137 N. Y. 615 mem, 
33 NE 744 mem]; Lyon v. New York, 
ete:, BR. Co.,. 3 =NYSE i732 )iPateemes 
Daly 489, 15 NYSt 348]. 

Oh.—Cincinnati Hotel Co. v. Cen- 
tral Trust, etc., Co., 11 Oh. Dec. (Re- 
print) 255, 25 CineLBul 375. 

Okl.—Bollenbach vy. Ludlum, 84 Okl, 
14, 201 P 982; F. B. Collins Inv. Co. 
v. Sanner, 42 Okl. 634, 142 P 318. 

Or.—Stephens vy. Oregon Nut, etce., 
Coys T9ZOr NGS. 1547P" OTT. 


Wis.—Schoonmaker vy, Taylor, 14 
Wis. 313. 

Ont.—Cruso v. Bond, 1 Ont. 384; 
Northey v. Trumenhiser, 30 U. C. Q. 


B. 426 (relief limited to matured in- 
stallment because of form of declara- 
tion). 

29. U. S—Grape Creek Coal Co. v. 
Farmers’: L. & T. Co., 63 Fed. 891, 
12 CCA 350; Scottish-American Mortg,. 
Co. v. Wilson, 24 Fed. 310. 

Cal.—Campbell v. West, 86 Cal. 
197, 24 P 1000; Colton v. Anderson, 
31 Cal. A. 397, 160 P 843; Foerst 
v. Masonic Hall Assoc., 3 Cal. Un- 
rep, Cas. 720, 31 P9038. 

Tll.—MeCormick v. Higgins, 190 Il. 
A. 241. 

Ind.—Buchanan y. 
Co;,. 96 ings 15102 

Iowa. —Euffalo Center Land, 


Berkshire L, Ins, 


etc., 


Co. v. Swigart, 156 Iowa 422, 156 NW 
701; Wood v. Whisler, 67 Towa 676, 
25 NW 847. 


Mich. So iret State Bank y. Day, 188 
Mich. 228, 154 NW 101. 

Nieaat —Bohan v. Harris, 71 Mont. 
495, 230 P 586. 

Nebr.—Fletcher v. Daugherty, 13 
Nebr. 224, 13 NW 207. 

N. J.—De Groot v. McCotter, 19 N. 
Jpnge Bode 

N. Y.—Bennett v. Stevenson, 53 N. 
Y. 508; Malcolm v. Alten, 49 N. Y¥. 
448; Weyand Vo (Park Terrace Co., 
135 App. Div. 822, 120 NYS 192 [rev 
on a grounds 202 N. Y. 231, 95 

E 723]; Schieck v. Donohue, 77 App. 
ae 321. 79 NYS 233 [app dism 173 
N. Y. 638 mem, 66 NE 1116 mem]; 
Morgan vy. Rodermond, 123 Mise. 326, 
205 NYS 14 [aff 207 NYS 882]; New 
York City Baptist Mission Soe. Ve 
Tabernacle Baptist-Church, 17 Misc. 
699) 4 NOYISF 51-32 

N. D.—Cosgrave v. McAvay, 24 N. 


D. 3438, 139 NW 693. 

Or.—Stephens v. Oregon Nut, ete., 
Cok: 79 (On 6Le 154 Pusat 

Pa.—Cunningham v. McCready, 219 
Pa, 594, 69 A 82; Thompson vy. John- 
son, 1 Phila. 506. 

Tex.—Dugan v. Lewis, 79 Tex. 
246, 14 SW 1024, 23 AmSR 332, 12 

Muramoto, 


LRA 93. 
Wash.—Castor v. 69 
Wash. 145, 125 P1538, 42 LRANS 108. 
Wis.—Haas v. Blank, 177 Wis. 17, 
187 NW 669, 
Smith, 49 Wie 200, 5 NW 336 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


ALR 1543; a Vie 


§§ 1028-1032] 


the payment of interest upon a prior mortgage.*° 
Such a clause is binding on an assignor of the 
mortgage who indorsed the notes.*! 

ddd. Default in Payment of Taxes. 
Where the parties so agree, the entire debt may 
become due with a consequent right of foreclosure 
upon default in the payment of taxes.*” 

[§ 1030] eee. Default as to Insurance. 
the parties so agree, the entire debt may become 
due with a consequent right of foreclosure upon 
the mortgagor’s failure to keep the property in- 
sured and pay the premiums thereon.** 
of such a covenant arises from failure to keep build- 
ings occupied so that acceptable insurance is un- 
obtainable,** but not from failure to assign or 
physically deliver the policy to the mortgagee unless 
the mortgage expressly so requires.®> 
gagor in good faith procures a policy, a default 


[§ 1029] 


cannot be declared without giving 


30. Weinstein v, Sinel, 133 App. 
Div. 441, 117 NYS 346 (application 
to prior mortgage determined by con- 
struction). 


ise Stewart v. Ludlow, ,68 Ill, A. 
32. Ala.—Parker v. Olliver, 106 


Ala. 549, 18 S 40. 

Ark.—Hume vy. Indiana Nat. L. Ins, 
Co., 155 Ark. 466, 245 SW 19. 

Ida.—Reed v. Hartsock, 38 Ida. 771, 
225 P1392 " |} 

Ill.— Robinson vy, Miller, 317 Ill. 
501, 148 NE 319; Gray v. Robertson, 
174 Ill. 242, 51 NE 248; Chapman v. 
Richey, 188 Ill. A. 551. 

Iowa.—Thompson v. Hirt, 195 lowa 
582, 191 NW 365; Buffalo Center Land, 
etc., Co. v. Swigart, 176 Iowa 422, 
156 NW 701; Pope v. Durant, 26 
Iowa 233. | 

Kan.—Union Cent. L. Ins. Co. v. 
Puckett, 997" Kan? 428, 155. P 930; 
Spesard v, Spesard, 75 Kan. 87, 88 P 
576; Bonner Springs Lodge, etc., Co. 
v. McClelland, 53 P 866; Ellwood v. 
Wolcott, 32 Kan. 526, 4 P 1056. 

Md.—Gustay Adolph Bldg. Assoc. 
No. 1 v. Kratz, 55 Md. 394. 

Mass.—Pearman vy. Massachusetts 
Hospital L. Ins. Co., 206 Mass. 377, 
92 NE 497; Gerrity v. Wareham Sav. 
Bank, 202 Mass, 214, 88 NE 1084. 

Mich.—Union Trust Co. v. Grant, 
148 Mich. 501, 111 NW 1089. 

Mo.—Wilson v. Reed, 270 Mo. 400, 
193 SW 819. 

Mont.—Bohan y. Harris, 71 Mont. 
495, 230 P 586. 

Nebr.—Hockett v. Burns, 90 Nebr. 
eS 2, NOW I7 18% 

N. J.—Weiner v. Cullens, 97 N. J. 
Eq. 523, 128 A 176; Newark Trunk 
Corin; Clark, 94 N. J. Eq. 79, 118’ A 
263; Newark Fourteenth Ward Bldg., 
ete, “Assoc. v.' Potter, 87: 'N: J, Ea: 
190, 99 A 140; Bergman v. Fortescue, 
74 N. J. Eq. "266, 69 A 474; Derech- 
insky v. Epstein, (Ch.) 130 A 720. 

N. Y.—Rodler v. Pacht, 118 Misc. 
331, 194 NYS 241 [rev on other 
grounds 197 NYS 943]; Germania L. 
Ins. Co. v. Potter, 57 Misc. 204, 107 
NYS 912 [rev on other grounds 124 
App. Div. 814, 109 NYS 435]; Martin 
v. Clover, 17 NYS 638 [aff 1387 N. Y. 
615, 33 NE 744]; O’Connor v. Ship- 
man, 48 HowPr 126. 

Pa.—Booth v. Wolff Process Lea- 
ther Co.,: 224 -Pa. 583, 73 A -959; 
Sheetz v. Werner, 25 Pa. Dist. 1008. 

Tex.—Clark v. Elmendorf, (Civ. A.) 
78 SW 538. 

Va.—Lawler.v. French, 104 Va. 
140, 51 SE 180. 

Wash.—Johnson vy. Irwin, 16 Wash. 
652, 48 P 345. See Gerber v. Heath, 
92 Wash. 519, 521, 159 P 691 (‘‘should 
the mortgagor, or his successor in 
interest, fail to keep up the current 
charges against the property, and 
permit the same to depreciate or 
become lost, the mortgagee may elect 
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tions to it and an opportunity to meet them; *® and, 
under the terms of the acceleration clause, it may 


be necessary for the mortgagee to effect the insur- 


Where 


A breach 
[§ 1032] (dd) 


If the mort- 


notice of objec- 


to foreclose his mortgage, especially j 


if this contingency is provided for in 
the mortgage’’). 
add cotray ete dps Ve Vork, i: Alta. 

ie ss 

[a] Time of payment.—Where the 
mortgage provided that the mort- 
gagee might declare the whole sum 
due if the principal, interest, or taxes 
were not paid “when the same become 
payable,” and remained unpaid for 
thirty days, the expression “when 
the same become payable,” as it re- 
lated to taxes, waS construed to mean 
forthwith, after payment by the 
mortgagee as authorized by the mort- 
gage, and not when payable to the 
tax collector. Union Trust Co. v. 


Grant, 148 Mich. 501, 503, 111 NW 
1039. 
33. I1l.—Uedelhcfen v. Mason, 201 


Ill. 465, 66 NE 364. 
Kan.—Porter v, 
297, 144 P 216. 
Ky.—Miller v. McCrory, 3 KyL 774, 
li Ky. Op. 625: 
Md.—Walker v. Cockey, 38 Md. 75. 
N. Y¥.—New York City Baptist Mis- 
sion Soc. v. Tabernacle Baptist 
Church, 17 Misc. 699, 41 NYS 513. 
Oh.—Lange v. Grabe, 11 Oh, Cir. 
Cri to: Oh Cisne Dec. 453 
Pa.—Sheetz v. Werner, 25 Pa. Dist. 


1008. 
34. Marlatt v. Holdridge, 97 Misc. 
456) 161) INYS) 148. 

35. Williams v. Wisner Bldg. Co., 
121 Misc, 32, 200 NYS 802; Holman 


v. Smith, 126° S.C: 261, 119 SE 845. 


Schroll, 93 Kan. 


36. Johnson v. Northern Minne- 
sota Land, etc., Co., 168 Iowa 340, 
150 NW 596. 


37. Bumpus v. Willett, 55 Misc. 94, 
106 NYS 366; Stronghurst First Nat. 
Bank -v. Kirby, (Mo.) 175 SW 926; 
lange, ver Grane. i, Oh. irs Cty Lidl: 

{a] Thus (1) a clause requiring 
the mortgagor to keep the property 
insured but providing that the mort- 
gagee may effect such insurance, the 
premiums on which shall be payable 
by the mortgagor on demand, does 
not give the mortgagee the right to 
declare the debt due immediately on 
failure of the mortgagor to procure 
insurance. Bumpus v. Willett, 55 
Misc. 94, 106 NYS 366. (2) “The 
mortgage provides, and is so pleaded 
in the petition,’ that the grantors 
agree ‘to keep the buildings thereon 
insured against damage by fire for 
the benefit of the owner of said debt 
for the period of this loan,’ and that, 
if they shall ‘fail or refuse to pay 
said ... insurance or any part 
thereof when any part shall become 
due and payable,’ then the whole 
debt shall become due and payable, 
and the holder may proceed to fore- 
close by sale. ... There is no pro- 
vision in the mortgage raising a for- 
feiture from a failure to insure, but 
the mortgagee is left to the simple 


—aaa. In General. 
the exercise of this right are only that there should 
have been a default within the terms of the mort- 
gage,*? that it should have continued for a specified 
length of time, if so provided in the mortgage,** 


ance and demand the payment of the premium be- 
fore declaring the default.** 

[§ 1031] (cc) Effect of Set-Off. [ie aoleeation can- 
not take place where there is an available set-off 
equal to or exceeding the amount in default,?* but 
the mere existence of an indebtedness from the mort- 
gagee to the mortgagor does not ipso facto prevent 
a default,®® and if the credit does not arise until 
after the bill is filed, the foreclosure will proceed.*° 


Conditions to Exercise of Right +! 
Generally, the conditions upon 


and adequate remedy of insuring his 
own interest, when the amount paid 
for it would constitute a part of the 
indebtedness secured, and the failure 
to pay it would, by the terms of the 
mortgage, work a forfeiture. “The 
forfeiture only occurs upon a failure 
or refusal ‘to pay said... insur- 
ance,’ which evidently means to pay 
the amount of the premium.” 
Stronghurst First Nat. Bank y. Kir- 
by, (Mo.) 175 SW 926, 928. 

38. Williams v. Pratt, 10 Cal. <A. 
625, 1083 P 151; Brinton v. Johnson, 
(Ida.) 240 P 859; Brinton y. John- 
son, 35 Ida. 656, 208 P 1028; Mason 
v. Griffth, 281 Ill. 246, 118 NE 18; 


Bartholf v. Bensley, 234 Ill. 336, 
84 NE 928; Smith v. Niemann, 216 
TUN ANS ANE) 

[a] Rule applied.—(1) A _ pur- 


chase-money mortgagee cannot ac- 
celerate the debt for nonpayment of 
an installment of interest where a 
tax lien against which he covenanted 
exceeds the amount of such inter- 
est. Brinton v. Johnson, (Ida.) 240 
P 859; Brinton v. Johnson, 35 Ida. 
656, 208 P 1028. (2) There was no 
right of acceleration where the ven- 
dor took a purchase-money mortgage 
securing notes for monthly install- 
ments and failed to complete the 
building according to contract, and 
the amount due the purchaser on 
account of such failure exceeded the 
amount of the matured notes. Mason 
We Grithith, 280 to 2465" 10/8) oN Bye tee 

39. Gumpert v. Ell, 4 Pa. Dist. 257, 
7 Kulp 513 (it is essential that there 
be an agreement to apply the debt 
to maturing interest or demand that 
it be so applied). 

40. Nix v. Thackaberry, 240 Ill. 
352, 88 NE 811. 

[a] The proceeds of condemned 
land covered by a trust deed, not paid 
until after the filing of a bill to 
foreclose, were not required to be 
credited on the interest so as to save 
the default. Nix v. Thackaberry, 
240 Ill. 352, 88 NE 811. 

; Tatot Excuses for default see infra 

42. Lewis v. Lewis, 58 Kan. 563, 
50 P 454; Schmitz v. Scheifele, (N. 
J. Ch.) 7 A 351; Rupard v.—Rees,, 94 
Okl. 49, 220 P 893; Felton v. Stacey, 
175 Wis. 471, 185 NW 536, 539 [cit 
Cyc]. See Kuhlmeyer v. Butz, 215 
Ill. A, 414 (tender held sufficient to 
prevent default). 

[a] Failure of the mortgagor to 
make in full the down payment on 
the purchase price of the property, 
which is not secured by the mort- 
gage, is not ground for the accelera- 
tion of the notes not yet due, which 


are secured by the mortgage. Ru- 
pard v. Rees, 94 Okl. 49, 220 P 893. 
Default in payment see supra 


§§ 1026-1030. 
43. U. S—Indiana, etc., R. Co. v. 


850 [41 C.J.] 


or by statute,4# and sometimes, although not as a 
rule, demand for payment or notice of intention to 
declare the whole sum due has been required.*® 

[§ 1033] bbb. Election To Accelerate— (aaa) Ne- 
A provision for acceleration is permissive 
it makes the whole 
debt due and collectable one in case the mortgagee 
so elects,*® although there are rulings to the effect 
that if the acceleration clause is unconditional and 
not in the form of an option, acceleration occurs by 
force of the language and without the exercise of 


cessity. 
only and not self-executing 


Sprague, 103 “U.S: 756; 26 L.. ed. 
554; Alabama, ete., Mfg. Co. v. Rob- 
inson, 56 Fed. 690, 6 CCA 79. 

Fla.—Prince v. Mahin, 73 Fla. 525, 
74 S 696; Graham v. Fitts, 53 Fla. 
1046, 43 S 512, 13 AnnCas 149. 

Ill—Bartholf v. Bensley, 234 Ill. 
336, 84 NE 928 [aff 137 Ill. A. 420]. 

N. J.—Joseph M, Rowland Co. v. 
Sutton, (Ch.) 131 A 617. 

Or. —Meyers v. Hot Lake Sanato- 
rium Co, 82. Or: -587, 161 P 697? 

Pa.—Reis v. McDevitt, 219 Pa. 414, 
68 A 1012. 

Va.—Potomac Mfg. Co. v. Evans, 84 
Va. 717, 6 SE 2. 

See Bieber v. Goldberg, 133 App. 
Div. 207, 117 NYS 211 (sufficient ten- 
der during such period prevents de- 
fault). 

[a] A 
a prevision. 
Ill. 336, 84 NE 928 [aff 137 Ill. 
420]. 

{b] Provisions construed.—(1) In 
a mortgage authorizing foreclosure 
“on default of payment of said debt” 
continuing for sixty days, the word 
“debt”? was construed as embracing a 
matured installment of interest which 
had become a part of the principal 
debt. Thronateeska Pecan Co. v. 
Matthews, 277 Fed. 361. (2) A trust 
mortgage providing that, in case of 
demand and default of payment of 
interest for six months, the trustee 
might enter upon the property, and 
containing a similar provision as to 
advertisement and sale, and also an 
article providing that both of such 
remedies were cumulative of fore- 
closure proceedings in the courts, 
which the trustee should institute 
at the direction of the bondholders 
“upon default being made as afore- 
said,’ authorized a bill to foreclose, 
although the default had not con- 
tinued six months. Mercantile Trust 
Co. v. Missouri, etc., R. Co., 36 Fed. 
221, 223, 1 LRA 397. 

[ec] Conflicting provisions.—A pro- 
vision in a corporate mortgage that 
failure to pay interest continued for 
sixty days is a default, and a pro- 
vision that, in case of default, fore- 
closure may be commenced without 
waiting for the expiration of sixty 
days, ‘not being reconcilable, the lat- 
ter being an incidental procedural 
provision, must give way. Equitable 
Trust Co. v. Washington-Idaho, etc., 
Co., 300 Fed. 601. 

[d] Request of bondholders as au- 
thorizing earlier suit.—A trust deed, 
authorizing in one article the com- 
mencement of foreclosure proceedings 
after default in the payment of inter- 
est for six months and in another ar- 
ticle providing that, in case of default 
in the payment of interest, the trus- 
tee may at the request of the ma- 
jority of the outstanding bonds de- 
clare the whole amount due and bring 
foreclosure proceedings, has been 
construed as authorizing foreclosure 
before the expiration of six months if 
requested by the majority of bond- 
holders. Meyers v. Hot Lake Sana- 
COLIN OO; 82 uOrs vooie Lod a moO Te 
See Mercantile Trust Co. v. Chicago, 
etc., R. Co., 61 Fed. 372 (suit by trus- 
tee before expiration of period held 
proper). 

[e] A subsequent agreement un- 
der which the mortgagee paid due 


An assignee is bound by such 
Bartholf v. Bensley, zie 
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taxes and the mortgagor was to repay 
the amount in monthly installments, 
and providing that on any default the 
principal sum of the mortgage and all 
installments should become due, au- 
thorizes immediate foreclosure on 
such default, notwithstanding a pro- 
vision in the mortgage that the prin- 
cipal amount of the mortgage should 
become due after default in the pay- 
ment of taxes for three months. 
Newark Fourteenth Ward Bldg., etc., 
Assoc. v. Potter, 87 N. J.. Eq. 190, 99 
A 140. - 

44. Evans v. Horner, [1925] Ch. 
177 (statute allowing mortgage to be 
called in where “interest more than 
twenty-one days in arrear’’). 

45. See infra § 1036. 

46. U. S.—Richardson vy. Warner, 
28 Fed. 343. 

Ida.—Reed v. Hartsock, 38 Ida. 771, 
225 P 139. 

Ill.— Blakeslee v. Hoit, 116 Il], A. 
83; Brokaw v. Field, 33 Ill. A. 138. 

LOWY Bi —Collins v. Nagel, 203 NW 


ian. —Topeka Bank v. Valk Mfg. 
Co., 108 Kan. 176,194. .P 638, 195 P 
599; Linn County Bank v. Grisham, 
105 Kan, 460, 185 P 54. 

Nebr.—Moorehead v. Hungerford, 
110 Nebr. 315, 1983 NW 706; McCarthy 
v. Benedict, 89 Nebr. 293, 131 NW 
598; Lowenstein vy. Phelan, 17 Nebr. 
429, 22 NW 561. 

N. Y.—Cresco. Realty Co, v. Clark, 
128 mae Div. 144, 112 NYS 550. 

Okl.—Bollenbach v. Ludlum, 84 Okl. 
14, 201 P 982; Damet v. AUtna L. Ins. 
nee (2) Oki. 122,, 179 P 760, 5 ALR 

Wash.—Tibbetts v. Bush, etc., Pt- 
ano-Co;, - 111. Wash. :165, 189 P 9965 
Spencer v. Alki Point Transp. Co., 53 
Washs. 77, 101 P 509, 132 AmSR 1058; 
Coman v. Peters, 52 Wash. 574, 100 
P 1002; Weinberg v. Naher, 51 Wash. 
591, 99-736, 22 LRANS 956. 

[a] Tlustrations.—(1) A provision 
that the mortgagee may, upon default 
as to the payment of taxes ‘‘without 
notice declare the whole sum 
due and payable at once” and may 
“immediately cause this mortgage to 
be foreclosed” gives merely an option 
to declare the debt due, and, in the 
absence of such declaration, there is 
no acceleration. Topeka Bank v. Valk 
Mie. Con w08. Kame 1765. 179.01 94a™ 
638, 195 P 599. (2) A provision that, 
if any installment of interest is not 
paid when due, the whole of the debt 
and interest shall immediately be- 
come due and payable, and the mort- 
gage may be foreclosed, does not ma- 
ture the debt without an election. 
Moorehead v. Hungerford, 110 Nebr. 
315, 193 NW 706. 

{[b] A threat to exercise the op- 
tion is not a sufficiently definite elec- 
tion. Weinberg v. Naher, 51 Wash. 
591, 99 P 736, 22 LRANS 956. 

[c] In North Dakota the statute 
providing in substance that each in- 
stallment secured by a mortgage 
shall be treated as a separate mort- 
gage does not change the rule that 

“where a mortgage is given to secure 
an entire sum, it will give rise to a 
cause of action to foreclose the lien 
for the entire amount, only when the 
amount becomes due or is declared 
due under the acceleration clause.” 
McCarty v. Goodsman, 39 N. D. 389, 


[§ 1034] (bbb) Time for Election. 
is not required to be made instantly upon the de- 
fault, but may and must be exercised within a rea- 
sonable time thereafter.*® 

[§ 1035] (ccc) Who May Hlect. The right to de- 
clare the whole debt due for a preliminary default 
belongs to the mortgagee and not the mortgagor.*® 
Whether the election may be made by one note 
holder under a deed of trust depends on the terms 
of the instrument; °° or election by the trustee may 


[8§ 1082-1035 


The election 


407, 167 NW 5038, LRA1918F 160. 

47. Voris v. Ferrell, 57 Ind. -A. 1, 
103 NE 122; Miles v. Hamilton, 106 
Kan. 804, 189° P’ 926,/19 ALR 276; 
Spesard vy. Spesard, 75 Kan. 87, 88 P 
576; Union Trust, etc., Co. v. Mar- 
shall, 130 Ky. 206, 113 SW 73. 

[a] Thus no election was required 
where the language provided that the 
debt should mature on an _ interest 
default for thirty days, and did not 
contain such language as, “shall be- 
come due and collectible at the op- 
tion of the mortgagee.’ Union Trust, 
etc., Co. v. Marshall, 130 Ky. 206, 213, 
113 SW 73. 


48. U. S.—Wheeler, etc., Mfg. Co. 
v. Howard, 28 Fed. 741; Wilson v. 
Winter, 6 Fed. 16. : 

Ark.—Farnsworth v., Hoover, 66 
Ark. 367, 50 SW 865. 

Cal.—Tourny v. Bryan, 66 Cal. A. 


426, 226 P 21. 

Colo.—Washburn v. Williams, 
Colo. At 153,750) P2238: 

Iowa. "Swearingen v. Lahner, 93 
Iowa 147, 61 NW 431, 57 AmSR "261, 
26 LRA 765. 

N. Y.—Cresco Realty Co. v. Clark, 
128 App. Div. 144, 112 NYS 550. 

Okl.—Damet v. AXtna L. Ins. Co., 

39 


10 


W2 Okl. 122, 179 P 760, 5 ALR 434. 

Wis.—Berrinkott v. Traphagen, 
Wis. 219. 

[a] “What constitutes a reason- 
able time is not definitely fixed 
either by law or custom but must 
depend upon the circumstances of 
each particular case. It appears... 
that during the years 1893 and 1894, 
great financial stringency prevailed 
throughout the country so that it was 
dificult to secure a loan of money 
upon even the best security. We do 
not think therefore that the indul- 
gence of a creditor on such an occa- 
sion as this should be construed 
against him. ... Under these circum- 
stances four months was not, in our 
opinion, an unreasonable time within 
which to make the election.” Wash- 
burn v. Williams, 10 Colo. A. 153, 159, 
50 P 223. 

{b] TIllustrations.—(1) A delay of 
more than five months in making the 
election, where nothing has occurred 
to the advantage of the mortgagee or 
the disadvantage of the mortgagor, 
is not unreasonable. Damet v. Adtna 
L. Ins. Co., 72 Okl. 122, 179 P 760, 5 
ALR 434. (2) Four months are not 
unreasonable. Washburn v. Williams, 
10 Colo. A. 158, 50 P 223. (3) Sixty- 
four days are not unreasonable. 
Goss v. Lovell, 45 Colo. 315, 101 P 
75; Lovell v. Goss, 45 Colo. 304, 101 
P 72, 132 AmSR 184, 22 LRANS 1110. 
(4) A delay of fifty- two days from 
default in interest is not excessive. 
ate v. Bryan, 66 Cal. A. 426, 226 


49. Fletcher. v..: Dauzherty, «13 
Nebr. 224, 13 NW 207; Cox v. Kille, 
50e Nude Ea. 176, 24 A 1032; Green v. 
Adams, 2 Ch. Chamb. (Ont.) 134. 

50. Mills v. Mason, 182 Ill. A. 69; 
Hennessy v. Gore, 35 Ill. A. 594; Bo- 


ree v. West, 87 Tex. 299, 28 SW 
[a] Illustrations.—(1) Where a 


trust deed is given to secure various 
notes given to several different crea- 
itors, with a provision that the entire 
amount Secured shall become due and 
payable upon default in the payment 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 1035-1036] 


be essential. 


- signee.®¢ 


menced.®? 


[$ 1036] (ddd) Notice of Election or Demand. 
The mortgagor must be notified by some explicit and 
sufficient form of notice of the mortgagee’s election 


of either or any part of the notes, at 
the option of “‘the legal holdér or 
holders or any or either of them,” a 
holder of one of the notes can declare 
the whole indebtedness due and fore- 
close when default is made in the 
payment of any of the other notes, 
although the note which he himselt 
holds is not yet due. Hennessy v. 
Gore, 35 Ill. A. 594. (2) But a pro- 
vision for acceleration upon the re- 
quest of “the holder of the notes” 
Secured by trust deed has been con- 
strued to mean the lawful holder of 
all the notes and not to authorize 
acceleration by the holder of one 
note. Bomar v. West, 87 Tex. 299, 
302, 28 SW 519. 

51. ‘Connell v. Kaukauna, 164 Wis. 
471, 159 NW 927, 160 NW 1035, Ann 
Cas1918A 247. 

52. Beach y. Tangier Hotel Co., 
110 Mise. 41, 179 NYS 657. 

53. U. S.—Thronateeska Pecan Co. 
v. Matthews, 277 Fed. 361; Swett v. 
Stark, 31 Fed. 858. 

Tll.—Heath v. Hall, 60 Ill. 344; 
Lincoln Nat. Bank v. Mundy, 162 ni. 
A. 138; Stewart v. Ludlow, 68 Ill. A. 
349. 

Mich.—Brand vy. Smith, 99 Mich. 
395, 58 NW 363. 

N. J.—Bergman v. Fortescue, 74 N. 
J. Eq. 266, 69 A 474. 

N. Y.— Sheedy v. Foster, 221 N. Y. 
695 mem, 117 NE 1084 mem [aff 167 
App. Div. 935 mem, 152 NYS 1143 
mem]. 

S. C.—Welborn v. Cobb, 92 S. C. 
384, 75 SE 691. 

Wash.—Bartlett Est. Co, v. Fair- 
haven Land Co., 49 Wash. 58, 94 P 
900, 126 AmSR 856, 15 LRANS 590. 

[a] Estoppel of assignee.—An as- 
signee who concealed his identity 
from the mortgagor so as to prevent 
his payment of interest will not be 
permitted to take advantage of the 
default by bringing foreclosure pro- 
ceedings. Noyes v. Clark, 7 Paige 
(N. Y.) 179, 32 AmD 620. 

[b] The benefit of the election 
extends to a subsequent assignee. 
Patten v. Pepper Hotel Co., 153 Cal. 
460, 96 P 296. 

{c] Although the mortgagee re- 
tains an interest, the assignee may 


elect. Corporate Investing Co. Vv. 
Gracehull Realty Co., 157 App. Div. 
259, 142 NYS 131. 


54. Cresco Realty Co. v. Clark, 128 
App. Div. 144, 112 NYS 550; Shaw v. 
Wellman, 59 Hun 447, 13 NYS 627. 

55. La Plant v. Beechley, 182 Iowa 
452, 165 NW 1019. 

56. Right of assignee to accelerate 
see supra § 727. 

57. Beloate v. New England Secu- 
rities Co., 165 Ark. 571, 265 SW 838. 

58. Chicago, etc., R. Co. v.. Fosdick, 
106 U.-S. 47, 1 SCt 10, 27 L. ed. 47; 
Rathbone v. Forsyth, 171 App. Div. 
26, 156 NYS 888; Mutual Ben. Loan, 
ete., Coy, VA Jaeger, 34 App. Div. 90, 
54 NYS 99. 

59. Phillipi v. Foster, 202 NYS 241. 

[a] Demand for payment of an 
insurance premium is necessary un- 
der a statute providing for accelera- 


Joint owners of a mortgage must 
join in an election.>? The assignee may exercise the 
right to accelerate the maturity of the principal,®* 
aie where the mortgage is assigned as collateral, 

a joint election by the assignor and the assignee 
has been required,** although, if the assignment is 
absolute in form, the election cannot be exercised 
by the mortgagee,°® and is properly made by the as- 
A suit will not fail, however, as an insuffi- 
cient declaration of maturity, merely because the 
owner of the debt, who had assigned it, did not 
obtain a reassignment until after the suit was com- 
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and determination to make the entire indebtedness 
fall due upon .a partial default, where notice is 
required by the language of the mortgage,°® or by 
statute,°® or by special circumstances in which jus- 
tice requires notice,°° or where acceleration involves 
a penalty by way of increased interest; ®t and in 
one or two jurisdictions notice must be given re- 
gardless of these considerations,°? unless expressly 
But the almost uniform rule is that while 
an election must be manifested by some affirmative 
act made known to the debtor,®* there is no need, 
in the absence of a contractual stipulation there- 


for, for notice to the mortgagor or demand for 


tion at mortgagee’s option on the 
mortgagor’s failure to pay an insur- 
ance premium on demand. Phillipi v. 
Foster, 202 NYS 241. 

60, Console v. Torchinsky, 97 Conn. 
353, 116A 613. 

[a] Thus, where the creditor had 
authorized payments of interest to be 
sent by mail, the nonarrival of a duly 
addressed and mailed letter of remit- 
tance did not entitle him to acceler- 
ate maturity because of failure to 
pay such interest, without first de- 
manding the overdue interest. Con- 


sole v. Torchinsky, 97 Conn. 353, 116. 


‘A 613. 

61. Dean vy. Applegarth, 
391, 4 P 375. 

[a] Thus, if it is stipulated in the 
mortgage that the debt shall bear a 
higher rate of interest after the 
mortgagee’s declaration of the ma- 
turity of the whole, some form of 
notice to the mortgagor is necessary 
to charge him with such increased 
interest. Dean v. Applegarth, 65 Cal. 
sou, 4) Pk. 

62. Haase v. Blank, 177 Wis. 17, 
187 NW 669, 21 ALR 1543; Felton v. 
Stacey, 175 Wis. 471, 185 NW 536; 
Julien v. Model Bldg., etc., Assoc., 116 
Wiss T9V92) NW 561,161 -LRA (6685 
Macloon v. Smith, 49 Wis. 200, 5 NW 
336; Rosseel v. Jarvis, 15 Wis. 571; 
Schoonmaker v. Taylor, 14 Wis. 313; 


65 Cal. 


Basse v. Gallegger, 7 Wis. 442, 76 
AmD 225. 
[a] Sufficiency of notice.—A no- 


tice is not insufficient because in 
serving it the mortgagee stated that 
he did not wish to foreclose if the de- 
faulted interest was promptly paid. 
Haase v. Blank, 177 Wis. 17, 187 NW 
669, 21 ALR 1543. 

[b] Time allowed after notice.— 
The mortgagor must also be allowed 
a reasonable time after notice in 
which to pay the amount due before 
suit is brought. Haase v. Blank, 177 
Wis. 17,.187 NW 669, 21 ALR 1543 
(one week sufficient); Rosseel v. 
Jarvis) _ lol wVisn biDuls 

63. See Ogilvie v. Union Cent. L. 
Ins. Co., 171 Ky. 134, 188 SW 309 
(stipulation waiving notice held suf- 
ficient). 

64, Trinity County Bank v. Haas, 
151 Cal. 558, 91 P 385; Cresco Realty 
Co. v. Clark, 128 App. Div. 144, 112 
NYS 550; Freedley v. Edwin Shuttle- 
worth Co., (Vt.) 130 A 691; Weinberg 
v. Naher, 51 Wash. 591, 594, 99 P 
736, 22 LRANS 956. See Tourny v. 
Bryan, 66 Cal. A. 426, 226 P 21 (effect 
of failure to credit remittance after 
default). 

“Some affirmative action is re- 
quired, some action by which the 
holder of the note makes known to 
the payors that he intends to declare 
the whole debt due. This exercise 
of the option may of course take 
different forms. It may be exercised 
by giving the payors formal notice to 
the effect that the whole debt is de- 
clared to be due, or by the commence- 
ment of an action to recover the debt, 
or perhaps by any means by which 
it is clearly brought home to the 


payment before proceeding to foreclose.* 
ample, the election of the creditor is sufficiently 
indicated by the fact that he claims the whole debt 


For ex- 


payors of the note that the option 
has been exercised before the inter- 


est is paid or tendered.” Weinberg 
v. Naher, supra. 
65. Cal.—Wienke v. Smith, 179 


Cal. 220, 176 P 42; Sacramento Bank 
v. Copsey, 133 Cal. 663, 66 P 8, 205, 
85 AmSR 242; Jump v. Barr, 46 Cal. 
AG ois Ssn So) ose 

Ill.— Brown v. McKay, 151 Ill. 315, 
37 NE 1037; Hoodless v. Reid, 112 
Ill. 105, 1 NE 118; Princeton L. & T. 
Co. v. Munson, 60 Ill. 371; Harper v. 
Ely, 5600 179. 

Iowa.—Collins v. Nagel, 203 NW 
702; Thompson vy. Hirt, 195 Iowa 582, 
191 NW 365. 

Kan.—Ellwood v. Wolcott, 32 Kan. 
526, 4 P 1056. i 

Miss.—Day v. Hogans, 130 Miss. 
128, 93 S 578, 26 ALR 1028; Caldwell 
v. Kimbrough, 91 Miss. 877, 45 S 7; 
Dunton v. Sharpe, 70 Miss. 850, 12s 
800. 

N. Y.—Earle v. Gorham Mfg. Co., 
2 App. Div. 460, 37 NYS 10387. 

S. C.—Berry v. Caldwell, 121 S. C. 
418, 114 SE 405. 

Tenn.—Lee v. Security Bank, etce., 
Co., 124 Tenn. 582, 139 SW 690. 

Tex.—Chase v. Cleburne First 
eee Bank, 1 Tex. Civ. A. 595, 20 SW 
1027. 

Wash.—James v. Brainard-Jackson, 
64 Wash. 175, 116 P 633. 

[a] Presentation for payment (1) 
at the bank where the note is payable 
is not necessary to enable the mort- 
gagee to foreclose for the whole debt 
on default in the payment of interest 
(Johnson v. Balloun, (lowa) 204 NW 
427), (2) especially where no tender 
in any form was ever made or at- 
tempted to be made at that place 


ota v. Nagel, (Iowa) 203 NW 
a : 
[b] Default in paying taxes.—(1) 


Where a mortgage stipulates that it 
may be foreclosed upon failure to 
pay the taxes on the premises when 
the same are by law due and pay- 
able, the mortgagee, as soon as the 
taxes become delinquent, may pay 
them and then at once foreclose. It 
is not necessary for him to notify the 
mortgagor that the taxes are due, 
that he is about to pay the same, or 
that he has paid them, as the mort- 
gagor is bound to know when the 
taxes fall due. Ellwood v. Wolcott, 
32 Kan. 526, 4 P1056. (2) Failure of 
the mortgagor to reimburse to the 
mortgagee as required by the mort- 
gage an assessment paid by the lat- 
ter gives the right to foreclose with- 
out demand, and, if demand were 
otherwise required, it would be un- 
necessary where it would be futile 
by reason of the position taken by 
the mortgagor in denying liability for 
the assessment. Thompson y. Hirt, 
195 Iowa 582, 191 NW 365. 

[c] An election not to renew a 
note as provided by its terms is indi- 
cated by the act of the creditor in 
advertising and selling shortly after 
its maturity. Sacramento Bank v. 
CORgOy Les Cal. 663, 66 P 8, 205, 85 
AmSR 2 
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to be due in his notice of sale,°* and the commence- 
ment of a suit for foreclosure of the entire mortgage 
being a sufficient declaration of the mortgagee’s 
intention and all the notice to which the mortgagor 
But the bringing of a suit is not 
notice where the commencement thereof is defec- 
tive,°S or where the bill or complaint does not 
apprise defendant that the optional right of acceler- 
As between the creditor 
and the trustee of the deed of trust, notice from the 
former to the latter, requesting him to foreclose, is 


is entitled.§7 


ation has been exercised.®? 


66. Washburn v. Williams, 10 
Colo: A. 53; 00) 2.2236) Hodedon. Vv. 
Davis, 6 Dak. 21, 50 NW 478; Fowler 
v. Woodward, 26 Minn. 347, 4 NW 
231; Lee vy. Security Bank, etc., Co., 
124 Tenn. 582, 139 SW 690. 

67. U.S.—Thronateeska Pecan Co. 
v. Matthews, 277 Fed. 361; Bower v. 
Stein, 165 Fed. 232 [aff 177 Fed. 673, 
101 CCA 299]; Quackenbush v, Lane, 
20 F. Cas. No. 11,491. 

Cal.—Wienke v. Smith, 179 Cal. 
220, 176 PB 42; Chinn vy. Penn, 179 Cal. 
153,175 P 687; Clemens v. Luce, 101 
Cal. 432, 35 P 1032; Sichler v. Look, 
93 Cal. 600, 29 P 220; Hewitt v. Dean, 
91 Cal. 5, 27 P 423; Monroe v. Fohl, 
72 .Cal, 568, 14 P.514; Leonard v. 
Tyler, 60 Cal. 299; Whitcher v. Webb, 
44 Cal. 127; Gould v. Crawford, 48 
Cal. A. 389, 192 P 88; San Gabriel 
Valley Bank v. Lake View Town Co., 
GAX) 86) Py Zit. 

Conn.—Console v. Torchinsky, 97 
Conn. 353, 116 A 613; Austin v. Bur- 
bank, 2 Day 474, 2 AmD 119. 

Dak.—Hodgdon v. Davis, 6 Dak. 
21, 50 NW 478. 

Fla.—Corlett v. Wood, 81 Fla. 510, 
88 S 268; -Prince v. Mahin, 73 Fla. 
525, 74 S 696; Graham v. Fitts, 53 
Fla. 1046, 43 S 512, 18 AnnCas 149. 

Ida.—Clark v. Paddock, 24 Ida. 142, 
132 P 795, 46 LRANS 475; Mullen v. 
Gooding Impl., ete., Co., 20 Ida. ae 
118 P 666; Broadbent v. Brumback, 
Ida. (Hasb.) 366, 16> P1555 

Ill.—Smith v. Billings, 170 Il. 543, 
49 NE 212; Sweeney v. Kaufmann, 
168 Ill. 233 48 NE 144; Brown v. Mc- 
Kay, Ub ll, 3815, 37 NE 10373 Eood- 
less v. Reid, 112 Ill. 105, 1 NE 118; 
Harper v. Ely, 56 Ill. 179; Carroll v. 
Ballance, 26 Ill. 9, 79 AmD 354; Ma- 
Sony Va obliska, 1900 T11s “Aa 17/8 
Lauterjung v. Chicago Title, etc., Co., 
156 Ill, A. 621; Brockway v. McClun, 
148 Ill. A. 465 [aff 243 Ill. 196, 90 
NE 374]; Holdroff v. Remlee, 105 
Ill, A. 671; Owen v. Occidental Bldg., 
etc., Assoc. 55 Ill. A. 347; Cundiff v. 
Brokaw, 7 Ill. A. 147. 

Ind.—Buchanan y. Berkshire L, Ins, 
€o: 96-Ind, 510. / 

Iowa.—Coffin v. Younker, 196 Iowa 
1021, 195 NW 591; Thompson v. Hirt, 
195 Iowa 582, 191 NW 365; Swearin- 
gen v. Lahner, 93 Iowa 147, 61 NW 
431, 57 AmSR 261, 26 LRA 765; 
Kramer v. Rebman, 9 Iowa 114, 

Mich.—Hawes v. Detroit F. & M. 
Ins. Co., 109 Mich: 324, 67 NW 329, 
63 AmSR 581; Johnson v. Van Velsor, 
43 Mich. 208, 5 NW 265. 


Minn.—Fowler  v. Woodward, 26 
Minn. 347, 4 NW 231. 
Miss.—Day: v. Hogans, 130 Miss. 


128, 93 S 578, 26 ALR 1028. 

Mont.—Bohan vy, Harris, 71 Mont. 
495 coUm ie DSO. 

Naby —_Mesrelibad v. Hungerford, 
110 Nebr. 315, 198 NW 706; National 
L. Ins. Co. v. Butler, 61 Nebr. 449, 
85 NW 437, 87 AmSR 462; North- 
western Mut. L. Ins. Co. v. Butler, 
57 Nebr. 198, 77 NW 667; Eastern 
Banking Co. v. Seeley, 55 Nebr. 660, 
75 NW 1102. 

N. Y.—New York Security, etc. 
Co. v. Saratoga Gas, ete. Co., 157 
N. Y. 689, 51 NE 1092’; Cresco Realty 
Co, vy. Clark, 128 App. Div. 144, 112 
NYS 550; Hothorn v. Louis, 82 App. 
Din. 218; 65 NYS, 155 [atl 170. sNiay. 
576 mem, 62 NE 1096 mem]; Beck vy. 
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Williams, 116 Mise. 80, 190 NYS 
256; Hunt v. Keech, 3 AbbPr 204. 
N. D.—Doolittle v. Nurnberg, 27 
N. D. 521, 147 NW 400. 
eR IDS ake (Cen Ayiile 
S. C.—Farmers’ Bank, etc., Co. v. 
Fudge, 113 S. C. 25, 100 SE 628 
Tenn.—Lee v. Security Bank, etc., 


Co., 124 Tenn. 582, 139 SW 690. 

Wash.—Cook v. Strelau, 127 Wash. 
128, 219 P 846; Musselman vy. Knot- 
tingham, 77 Wash. 435, 137 P 1012. 

[a] Rule applied. — (1) Byven 
though the mortgage describes the 
right of acceleration as an option, 
the commencement of the foreclosure 
action is a sufficient exercise of the 
option. Coffin y. Younker, 196 Iowa 
1021, 195 NW 591. (2) Demand and 
notice are not necessary to create 
liability for attorney’s fees, provided 
for by the terms of the mortgage in 
case of foreclosure. Wienke _ v. 
Smith, 179 Cal-+220, 176 PB 42; 

[b When action deemed com- 
menced.—‘“‘Some affirmative act or the 
commencement of an action for the 
foreclosure of the mortgage ps suffi- 
cient notice. The filing of the notice 
of the pendency of the action is not 
the commencement of the action. ... 
Neither js the filing of the summons 
and complaint in the office of the 
clerk. ... Not until personal service, 
or by publication of the summons, or 
summons and complaint upon one of 
the defendants, is a foreclosure action 
commenced.” Trowbridge v, Malex 
Realty Corp.,'111 Misc, 211, 222, 183 


NYS 538, 60 [aff 198 App. Div. 656, 
Toae IN VSS 7A: 

68. Beck v. Williams, 116 Misc. 80, 
190 NYS 256. 

69. Smalley v. Ranken, 85 Iowa 
612, 52 NW 507; Beach v. Shanley, 
So eADD:- Div, 2566) 55 oN Ys) sleds 


Freedley v. Edwin Shuttleworth Co., 
(Vt.) 1380 A 691. 

[a] Dlustrations.—(1) “The bring- 
ing of a suit may or may not be suffi- 
cient notice to the obligor that the 
obligee has elected to take advantage 
of an acceleration clause. The ques- 
tion is whether the bill as brought 

. was notice to the former of such 
election by the latter.” <A bill based 
entirely on the mortgage as given, 
without any allusion to the optional 
right of acceleration, although al- 
leging that a stated sum, more than 
the entire mortgage debt, is now 
justly due and owing does not apprise 
the defendant that the right of ac- 
celeration has been exercised. 
Freedley v. Edwin Shuttleworth Co., 
(Vt.) 130 A 691, 695. (2) A complaint 
framed on the theory that the mort- 
gage has become due by its terms 
and not by acceleration is not notice 
of an election, Beach y. Shanley, 35 
App. Div. 566, 55 NYS 180. 


70. Heffron v. Gage, 149 Ill. 182, 
36 NE 569. 
71. U. S.—Little Rock Water 


Works Co. v. Barrett, 103 U. S. 516, 
26 L. ed. 528; Noonan vy. Braley, 3 
Black 499, 17 iD ed. 278; Richards v. 
Holmes, 18 How. 143, 15 L, ed. 304; 
Guaranty Trust Co. v. International 
Steam Pump Co., 231 Fed. 594, 145 
CCA 480; Gregory v. Marks, 10 ¥F. 
Cas. No. 5,802, 8 Biss. 44. 

Ala.—Arnett v. Willoughby, 190 
Ala. 530, 67 S 426. 
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a sufficient exercise of the former’s option to de- 
clare the whole debt due.’° 


Operation and Effect of Accelera- 


A provision for anticipation of maturity en- 
ables the mortgagee to sue for and obtain a fore- 
closure, not merely for the installment or interest 
in arrear, but for the entire amount of the debt, 
-although, without such covenant, it would not yet be 
due or payable.“ : 
are accelerated,’? but not a future installment de- 
pending on a different contingency,’* and where a 


Interest notes as well as principal 


Ark.—Mooney v. Tyler, 68 Ark. 314, 
DiS VVeeLOoe 

Cal.—Phelps v. Mayers, 126 Cal. 
549, 58 P 1048; San Gabriel Valley 


Bank v. Lake View Town Co., (A.) 
S6p Pagioue j 
Colo.—Rasmussen v. Levin, 28 


Colo. 448, 65 P 94. 

Fla.—Graham v. Fitts, 53 Fla. 1046, 
43 S 512, 13 AnnCas 149, 

DE —Gray v. Robertson, 174 Ill. 242, 
51 NE 248; Hoodless v. Reid, 112 Til. 
105, 1 NE 118; Terry v. Bureka Col- 
lege, 70 ‘Ill. 236; Ottawa Northern 
Plank Road Co. v. “Murray, 15 Ill. 336; 
Sweeney v. Kaufmann, 64 Ill. A. 151; 
Hennessy v. Gore, 35 Ill. A. 594. 

Iowa.—Renard v. Hatton, 178 Iowa 
45, 159 NW 593. 

Ky.—Sowders v. Gingell, 174 Ky. 
127, 129, 191 SW 896 [quot Cyc]. 

Mo.—Rumsey v. People’s R. Co., 
154 Mo. 215, 55 SW 615. 

Nebr.—National L. Ins. Co. Vv. 
Butler, 61 Nebr. 449, 85 NW 437, 87 
AmSR 462; Coad v. Home Cattle 'Co., 
32 Nebr. 761, 49 NW 757, 29 AmSR 
465; Hartley v. Gregory, 9 Nebr. 279, 
2 NW 878. 

N. J.—Phillips vy. Youmans, 41 A 
924; Arkenburgh v. Lakeside Resi- 
dence Assoc. 56 N. J. Eq. 102, 38 A 
297. 

N. Y.—New York City Baptist Mis- 
sion Soe. v. Tabernacle Baptist 
Church, 17 Misc. 699, 41 NYS 513. 

Okl.—Bollenbach vy. Ludlum, 84 
Okl, 14, 201 P 982; Griffin v. Jones, 45 
Okl. 305, 147 P 1024, 1029 [quot Cyc]; 
F. B. Collins Inv. Co. v. Sanner, 42 
OKl...634, 142 P 318. R 

Pa.—Oaks vy. Fisher, 20 Pa. Co. 


74. 

S. C.—Berry v. Caldwell, 121 S. C. 
418, 114 SE 405. 

Wis.—Felton v. Stacey, 175 Wis. 
471, 185 NW 536, 539 [cit Cyc]. 

Effect upon right of action on note 
see supra §§ 340, 639. 

72. Commonwealth Farm Loan Co, 
v. Caudle, 203 Ky. 761, 764, 263 SW 
24, 

“Manifestly the mortgagee’s secu- 
rity might be menaced or endangered 
by the accumulation of interest on 
the installments of interest as well 
as the accumulation of interest on 
the principal notes. The purpose of a 
precipitation clause is not only to 
give the debtor an incentive to pay 
promptly, but is likewise to give the 
ereditor authority when his debt is 
accumulating so that the security 
might not be sufficient to cover it, to 
enforce the collection of the whole 
debt.” Commonwealth Farm Loan 
Co. v. Caudle, supra. 

73. Thomson v. Willson, 51 Can. 
S. C. 307, 23 DomLR 468 [allowing 
app 31 Ont. L. 471, 6 OntWN 506, 
19 DomLR 593 (dism app 30 OntL 
502, 5 OntWN 815)]. 

[a] Thus, where a mortgage pay- 
able in three annual installments 
provided that the mortgagor could 
retain a stated sum out of the last 
installment until he had received a 
conveyance from an infant, upon the 
latter’s reaching his majority, an ac- 
celeration clause did! not apply to 
such sum but otherwise accelerated 
the debt and entitled the mortgagee 
to foreclosure on default in the pay- 
ment of any installment. Thomson 
v. Willson, 51 Can. 'S. C. 307, 23. Dom 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 1037-1039] 


mortgagee declares the whole debt due for a default 
in one of the installments, under a power in the 
mortgage, he must remit interest capitalized and 
unearned at the date of the default.* The ordi- 
nary legal effect of an acceleration clause is not 
negatived by a statutory requirement that notice 
be given a stated time before foreclosure.”® 

Acceleration by mortgagor. Where the mortgagor 
gave notice of exercise of his own option to acceler- 
ate maturity, an aetion for foreclosure brought be- 
fore certain interest coupons were properly pre- 
sented for payment was not premature where‘he did 
not show that he was ready and willing to pay 
subsequently matured coupons.”® 

[§ 1038] (ff) Payment or Tender after Default— 
aaa. Payment. By acceptance of a payment, the 
nonpayment of which has already resulted in ac- 
celerating the maturity of the whole debt, the de- 
fault is waived and the former status restored." 
If a tax default is the cause of acceleration, pay- 
ment of the delinquent taxes by the mortgagor, 
before the bringing of a suit for foreclosure, will 
take away the right to proceed,’*® but payment after 
suit is ineffectual for this purpose." The payment 
of taxes by the mortgagee in order that they may 
not’ continue delinquent does not affect the en- 
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« 


forcement of the acceleration clause.*° In some of 
the Canadian provinces where the acceleration clause 
is implied by law, if not expressed, and is viewed 
as Imposing a forfeiture, the practice under statute 
or rule is to relieve the debtor upon payment of all 
arrears with costs and charges.6! And where a sale 
is authorized on default in payment of an install- 
ment of the debt, but there is no provision for ma- 
turity of the whole indebtedness on such default, 
payment of the installment then due will preclude 
foreclosure until another installment is due.*? 

[§ 1039] bbb. Tender. Likewise it is the rule 
that tender of payment, after default and before 
the exercise of the mortgagee’s option or election 
by suit or otherwise to declare the entire indebted- 
ness due, cures the default and prevents accelera- 
tion,®? although if notice of election has been waived, 
tender after the expiration of the grace period and 
before suit may properly be rejected,** and in some 
cases where the instrument was construed as matur- 
ing the debt absolutely and without the ecreditor’s 
election, tender after default has been held ineffec- 
tual.8> A rejected tender made after the mortgagee 
has exercised his election to mature the entire debt 
does not affect the right to proceed with foreclo- 
sure.°® A tender of less than the full amount due is 


LR 468 [allowing app 31 Ont. L. 471, 
6 OntWN /506, 19 DomLR 593 (dism 
app 30 Ont. L. 502, 5 OntWN 815)]. 
74 Williams v. Douglass, 47 La. 
AMNReoL27-) 1797S 805. 
75. Brewer v. Forsberg, (N. D.) 
205 NW 686; State Bank v. Reynolds 


First Nat. Bank, 49 N. D. 611, 192 
NW 967. 
76. 91 Wash. 


Easton v. Littooy, 
648, 158 .P 531. 

77. Waiver of default by accept- 
ance of payment generally see infra 
§ 1055. 

78. Smalley v. Ranken, 85 Iowa 
612, 52 NW 507; Hughes v. Kaw Inv. 
Co., 133 Miss. 48, 97 S 465, 31 ALR 
727; Ver Planck v. Godfrey, 42 App. 
Div. 16, 58 NYS 784; Fleming v. 
Franing; 22 Okl. 644, 98 P 961, 132 
AmSR 658, 22 LRANS 360. See Fox 
v. Helmuth, 27 Pa. Super. 81 (execu- 
tion stayed on exhibition of tax re- 
ceipt required by mortgage). 

[a] Payment of taxes before tax 
sale has been held sufficient. Hughes 
v. Kaw Inv. Co., 133 Miss. 48, 97S 
465, 31 ALR 727. 

79. Hockett v. Burns, 90 Nebr. 1, 
132 NW 718; Kirschbaum Vv. Pennsyl- 
vania Home Extension Co:, Gra: 
Co. 595. 

80. MHartsuff v. Hall, 58 Nebr. 417, 
78 NW.716; Bartlett Bros. Land, etc., 
Co. v. Rees, 80 Okl. 225, 195 P. 757. 

81. Alta—McDougall v. York, 1 
Alta, L. 59. 

B. C.—Howe v. Howe, 22 B. C. 550, 
28 DomLR 772, 34 WestLR 941. 

Man.—National Trust v. Campbell, 
17 Man. 587, 7 WestLR 754. 

Ont.—Schwartz v. Williams, 35 Ont. 
L. 33, 9 OntWN 235, 27 DomLR 733; 
Tylee v. Hinton, 42. U. C. Q. B. 228. 

Sask.—Wasson v. Harker, 5 Sask. 
L. 364, 8 DomLR 88, 22 WestLR 609, 
3 WestWkly 218 [rev 7 DomLR 526, 
22 WestLR 320, 3 WestWkly 25]; 
McGregor v. Hemstreet, 5 DomUR 


301, 20 WestLR 642, 2 WestWkly 
1284. 
[a] Application of statute.—(1) 


It has been held that such a Statute 
is not limited to mortgages made sub- 
sequent to the passage of the statute, 
nor to a particular kind of fore- 
closure. Wasson v. Harker, 5 Sask. 
L. 364, 8 DomLR 88, 22 WestLR 
609, 3 WestWkly 218 [rev 7 DomLR 
526, 22 WestLR 320, 3 WestWkly 25]. 
(2) The offer to pay arrears must be 
made with reference to the accelera- 
tion clause. McGregor v. Hemstreet, 
(Sask.) 5 DomLR 301, 20 WestLR 
642, 2 WestWkly 284. 


[b] 
(1) Under this practice payment may 
be made by the mortgagor or his 
heirs or assigns before judgment 
(Todd v. Linklater, 1 Ont. L. 103), 
(2) but not afterward (Clemmer v. 


lee 52Ont. wlawe2iel 22) OneGwe; 
89). 
[c] Payment into court in the 


wrong account will not prevent re- 
lief, the court allowing payment to 
be applied as intended. MHazeltine v. 
Consolidated Mines, Ltd., 13 OntWR 
271, 994. 

82. Frink v. Tyre, 170 N. C. 41, 86 
SE 773. 

Payment accepted by creditor as 
constituting waiver see infra §§ 1055, 
1056. 

83. Ga.—Alexander v. Chipstead, 
152-Ga. 851, 111 SE 552. 

Ida. —Clark vy. Paddock, oe Ida. 142, 
132 P 795, 46 LRANS 47 

Iowa.—La Plant v. Beechley, 182 
Iowa 452, 165 NW 1019. 

INE ENE 
128 App. Div. 144, 112 NYS 550. 

Tenn.—Lee v. Security Bank, etc., 


Co., 124 Tenn. 582, 590, 139 SW 690. 
Wash.—Tibbetts v. Bush, etc., Pi- 
ano Co., 111 Wash. 165, 189 P 996; 


Gunby v. Ingram, 57 Wash. 97, 106 
P 495, 36 LRANS 232; Weinberg v. 
Naher, 51 Wash., 591, 99 P 736, 22 
LRANS 956. 

“The authorities are in conflict 
upon the effect of a tender made after 
default. In our opinion, the better 
view, supported by the latest cases, 
is that where a tender is made after 
default, but before the mortgagee has 
exercised his option,’ the mortgagee 
is bound to accept the money, and 
the acceleration will not take place.’ 
Lee v. Security Bank, etc., Co., supra. 

[a] Tender by check.—(1) It has 
been held that a tender by check of 
overdue interest is sufficient to pre- 
vent exercise of the option in a 
mortgage to declare the whole debt 
due for default in payment of inter- 
est where no question is raised as to 
the value of the check (Gunby v. 
Ingram, 57 Wash. 97, 106 P 495, 36 
LRANS 2382), (2) especially where 
previous payments by the mortgagor 
to the mortgagee have been made 
by check without objection (Gunby 
vy. Ingram, supra). 

84. Cole v, Hinck, 120 App. Div. 
355, 105 NYS 407; Pizer v. Herzig, 120 
App. Div. 102, 105 NYS 38. 

85. Stewart v. McCaddin, 107 Md. 
$14, 63 A. 571;  Beittenmiller ‘v. 
Cooper, 23 Pa. Dist. 1118; Mawhinney 


Right and time of payment.—|v. Weston, 19 Pa. Dist. 982. 


[a] A distinction has been made 
in this respect between an accelera- 
tion clauSe contained in the note, 
which is regarded as the basic con- 
tract, and such a clause in the mort- 
gage or deed of trust, the view being 
that the former creates an absolute 
default which is not relieved by ten- 
der of the amount due up to that 
time, while if the clause was only in 
the mortgage or deed of trust the 
tender would be effectual. “The deed 
of trust is collateral, as it were, and 
only affects the security of the debt, 
and the tender of what is due could 
not, and probably would not, en- 
danger or lessen the security. But 
in this case, the basic part of the 
contract says that the entire debt 
shall become due, and what right 
have the courts to say that they will 
not enforce such contracts fairly and 
honestly made and entered into? But, 
it may be contended, that the same 
may be said of the deed of trust. 
We think not. While the deed of 
trust is a part of it, yet it is in 
fact collateral to the basic contract.” 
Brown v. Kennedy, (Mo.) 274 SW 
357, 358, 41 ALR 729. 

86. Cal.—Trinity County Bank v. 
Haas dbl) Cal. 75539 9s Pass5s) Dunn 
a Barry, V3 5 Cals ACy 250 69 see 


Ida.—Mullen vy. Gooding Impl., etc., 


Co., 20 Ida. 348, 118 P 666. 
Iowa.—Collins v. Nagel, 203 NW 
702; Coffin v. Younker, 196 Iowa 


1021, 195 NW 591; Stern v. Rainier, 
193 Iowa 665, 187 NW 442. 

Md.—Lotterer v. Leon, 138 Md. 318, 
113 A 887. 

Miss.—Caldwell v, Kimbrough, 91 
Miss, 877,45 S 7. 

Nebr.—Plummer v. Park, 62 Nebr. 
665, 87 NW 534. 

N. J.—Bergman v. Fortescue, 74 
N. J. Eq. 266, 69 A 474, 

N. Y.—Bennett v. Stevenson, 53 N. 
Y. 508 [dist Noyes v. Clark, 7 Paige 
179]; Malcolm v. Allen, 49 N. Y. 448; 
Weyand v. Park Terrace Co., 135 
App. Div. 821, 120 NYS 192 [rev on 
other grounds 202 N. Y. 231, 95 NE 
723]; Rosche v. Kosmowski, 61 App. 
Div. 23, 70 NYS 216; Fay v. Picariello, 
109 Misc. 662, 180 NYS 621. But see 
Germania L. Ins. Co. v. Potter, 124 
App. Div. 814, 109 NYS 435 (where 
conduct of mortgagee was held un- 
conscionable). 

N. D.—State Bank v. Reynolds 
First Nat. Bank, 49 N. D. 611, 192 
NW 96 


854 [41 C.J.] 


likewise insufficient,’? as is a tender coupled with 
an unwarranted condition.*§ 

Sale under power. Where a mortgage or trust 
deed provides that the whole debt shall become due 
upon default in the payment of an installment of 
principal or interest, or on failure to pay taxes, 
a debtor may, according to some authorities, at any 
time stop a threatened sale under the power upon 
making a tender of the amount then due.*® On the 
other hand, some authorities have held that a tender 
made after default, or after partial default under 
the acceleration clause, will not prevent the exercise 
of the power of sale.°° 

[§ 1040] (gg) Waiver and Revocation.®°! The 
right to declare both principal and interest due upon 
default in the payment of interest is not waived by 
notice to the debtor that interest will be due at a 
certain time.®? And a provision for maturity of the 
entire debt on partial/default, at the option of the 
creditor and without notice of the exercise of the 
option, is not waived by failure of the mortgagee, 
at the request of the debtor, to act at once.®* An 
extrinsic agreement by the mortgagee to pay insur- 
ance premiums prevents acceleration in respect of 
such payments, although authorized by the mort- 
gage.°* So, where the mortgage contains a clause 
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allowing the whole sum to be declared due upon 
default in the payment of taxes or assessments by 
the mortgagor, and also contains a clause permit- 
ting the mortgagee to carry out any of the cove- 
nants of the mortgage, the mortgagee cannot after 
an oral agreement to pay taxes and assessments 
declare the entire sum due until there has been a 
default by the mortgagor under the terms of the 
oral agreement.®® 

Revocation of election. It has been held that 
the mortgagee may, if he chooses, waive an election 
once made,®® and cannot thereafter revive it;°* but 
an election is irrevocable where the mortgagor has 
changed his position and would be prejudiced by 
revocation ;®® and it has been held that the election 
confers on interested parties an absolute right to 
stop all further proceedings on tender of principal, 
interest, and costs.®® 

[§ 1041] (c) Extension of Time for Payment — 
aa. Effect in General. A new agreement extending 
the time for payment of the debt secured by a mort- 
gage has the effect in equity of modifying the origi- 
nal condition of the mortgage to the same extent 
as if it was incorporated in such condition, and 
suspends the right to foreclose until the expiration 
of the extended time,? but not longer,®? nor does @ 


Okl.—Damet v. Attna L. Ins. Co., 72 
Okl, 122, 179 P. 760, 5 ALR 434. 

Tenn.—Lee v. Security Bank, 
Co., 124 Tenn. 582, 139 SW 690. 

[a] Yender including interest and 
costs, made after suit to foreclose 
had been commenced, will not prevent 
the acceleration of the indebtedness. 
Rosche v. Kosmowski, 61 App. Div. 
23, 70 NYS 216; Osborne v. Ketcham, 
76,Hun 325, 27 NYS 694; Lee v. Se- 
curity Bank, etc., Co., 124 Tenn. 582, 
139 SW 690. 

[b] Tender of an insurance policy 
on the mortgaged property after 
breach of a condition requiring the 
mortgagor to furnish such policy and 
after the commencement of the fore- 
closure action does not affect the 
right to maintain the action. Moore 
v. Crandall, 146 Iowa 25, 124 NW 
812, 140 AmSR 276. 

{[c] Statute affecting acceleration 
not retroactive.—The option to de- 
clare the principal amount due on 
default in the payment of interest is 
a valuable contract right and not 
merely a step in the foreclosure, and 
hence a provision in a statute taking 
effect after the execution of a mort- 
gage that tender of 
thirty days of default shall cure the 
‘default does not cause such tender of 
interest to abrogate an election pre- 
viously made as authorized by the 
mortgage. State Bank v. Reynolds 
First Nat. Bank, 49"N. D:.'611, 192 
NW 967. 

87. First State Bank v. Day, 188 
Mich. 228, 154 NW 101; Joseph M. 
Rowland Co, v. Sutton, (N. J. Ch.) 
131 A 617; Weyand v. Park Terrace 
Co., 185 App. Div. 823, 120°NYS 192 
[rev on other grounds 202 N. Y. 231, 
95 NE 723]; Shirley v. Parris, 121 S. 
C. 260, 113 SE 788. 


etc., 


88. Robinson vy. Miller, 317 Ill. 501, 
148 NE 319. 
’ 89. Lunsford v. Davis, 300. Mo. 


508, 254 SW 878; Wolz v. Parker, 134 
Mo. 458, 35 SW 1149; ‘Lapsley’ v. 
Howard, 119 Mo. 489, 24 SW 1020; 
Phillips v. Bailey, 82 Mo. 639; Whelan 
v. Reilly, 61 Mo. 565. See Alexander 
v. Chipstead, 152 Ga. 851, 111 SE 552 
(tender of interest before exercise of 
option to declare the whole debt due 
waives the right to foreclose for 
failure to pay interest); Schwartz 
v. Williams, 35 Ont. L. 33, 9 OntWN 
235, 27 DomLR 733 (relief to mort- 
gagor on payment of taxes). 

[a] Sufficiency.—The tender may 


interest within | 


be made to a trustee having the note 

and deed in his hands for collection. 

Hayward v. Munger, 14 Iowa 516. 
90. Stockwell v. Barnum, 7 Cal. A. 

413, 94 P 400; Smith v. Williams- 

Brooke Co., 111 Miss. 393, 71 S 648; 

Lincoln ws Corbett, 31 Tex. .Civ i 7A. 

352, 72 SW 224, 

91. Cress references: 

Delay or failure to foreclose see in- 
fra § 1058. 

Extension of time of payment. see 
infra § 1041. 

Waiver of default by acceptance of 
payment generally see infra § 1055. 
92. Galusha v. Meserve, 58 Cal, A. 

174, 208 P 348. 

Effect of payment or tender of in- 
terest see supra § 1038. 

93. Caldwell v. Kimbrough, 91 
Miss. 877, 45 S 7. 

94. Harbican v. Skinner, 83 Wash. 
596, 145 P- 582. 

95. Harbican v. Skinner, supra. 

Necessity that tax default concur 
with other defaults see supra § 1032, 

96. Van Vlissingen v. Lenz, 171 Ill. 
162, 49 NE 422; Philadelphia Sav. 
Fund Soc. v. Lasher, 144 Ill. A. 653. 

97. Hack v. Goldblatt, 104 Misc. 
249, 171 NYS 776, 

$8. Kilpatrick v. Germania L. 
Inst Colris3y ING. 168s. 75 ENE PL24s 
111 AmSR 722, 2 LRANS 574 (where 
the mortgagor had obligated him- 
self to take a new loan by reason 
of the election). 

‘99. Great West Permanent Loan 
Co. ‘v. Jones, 8 Alta. L. 45, 7 West 
Wkly 767; Gibson vy. Nelson, 2 Ont. 
L. 500 [app dism 35 Can. S. C. 181]; 
Cruso v. Bond, 1 Ont. 384. 

[a] Compulsory acceleration. — 
Even though the mortgagee has not 
taken advantage of the acceleration 
clause and seeks to foreclose only 
for past-due payments, he may be 
compelled to foreclose for the en- 
tire amount to avoid splitting up his 
debt to the prejudice of the mort- 
Great West Permanent Loan 
8 Alta. L. 45, 7 West 


1. Effect as discharging mortgage 
see supra § 952. 

2. Cal.—Seaton v. Fiske, 128 Cal. 
549, 61 P 666; Huene v. Cribb, 9 Cal. 
ARTS) 98 VP CTs: 

Fla.—Mitchell v. Harper, 80 Fla. 
338, 86 S 246, 247 [cit Cyc]; Ameri- 
can Securities Co. v. Goldsberry, 69 
Mla. 104, 123, -67-'S" 862,-1 AIRE Wi5e 

Ga.—Alexander v. Chipstead, 152 


Ga. 851, 111 SH 552. 
Tll.—Kransz v. Uedelhofen, 193 Tl. 


477, 62 NE 239. 
Ind.—Trayser v. Indiana Asbumn 
University, 39 Ind. 556; Loomis v. 


Donovan, 17 Ind. 198. But see Ayers 
Vv. Hamilton, 131 Ind. 98, 30 NE 895 
(agreement not bar, but ‘damages re- 
coverable for breach). 

La.—Malone v. Barker, 2 Rob. 369. 


Minn.—Trudeau v. Germann, 102 
Minn. 387, 112 NW 281. J 
Mo.—Dunnaway sv. 102 


O’Reilly, 
Mo. A. 718, 79 SW 1004. 

Nebr. —Eby v. ‘Ryan, 22 Nebr. 470, 
35 NW 225. 

N. Tea_Bradiey: v. Glenmary Co., 64 
N. J. Eq. 77, 53 A 49; Worrall v. 
Eastwood, 44 N. J. Eq. 277, 18 A 54; 
Maryott v. Renton, 21 N. J. Eq. 381. 

N. ¥.—Dodge v. Crandall, 30 N. Y. 
294; Briggs v. Weeks, 98 App. Div. 
487, 90 NYS 8538; Gilbert v. Shaw; 
63 Hun 148, 17 NYS 621; Macaulay 
v. Hayden, 48 Misc. 21; 96 NYS 64. 
See Nicholson y. Cinque, 51 App. 
Div. 604, 64 NYS 191 (until the mort- 
gagee builds and conveys a house); 
Union Dime Sav. Inst. v. Quinn, 63 
HowPr 211 (until reduction of mort- 
gage debt by income of premises 
within a reasonable time). 


Oh.—Union Cent. L. Ins. Co. ve 
Bonnell, 35 Oh. St. 365. 
Pa.—Wallace v. Hussey, 63 Pa. 


24; Hoffman v. Lee, 3 Watts 352. 

Tex.—Kearby v. Hopkins, 14 Tex. 
Civ. A. 166536. .SW 506.2 

Eng.—Boyd v. Petrie, Ta Roe Ch. 
385, 14 ERC 760. 

[a] Where the extension was un- 
til “summer,” a bill of foreclosure 
filed on August 4 was not premature. 
Gan ile v. Crump, 165 Ala. 206, 51 S 


[b] Agreement between mortga~ 
ges and assignee.—A mortgagor in 
a mortgage made payable in one year 
is not entitled to any benefit from a 
subsequent agreement made between 
the mortgagee and his assignee, ex- 
tending the time of payment on con- 
dition of the mortgagee’s guaranty 
and the prompt payment of the in- 
terest. Lee v. West Jersey Land, 
CUCL CO Zoe Ne wdln SELGe sO te 

[c] An extension of time to the 
grantee of the mortgagor, where the 
contract of conveyance required the 
grantee to obtain such extension, is 
not available to the mortgagor. 
Schafer v. Jackson, 155 Iowa 108, 135 
NW 622. 

3. Nelms v. Rogers, 155 Ala, 489, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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period of grace on intermediate payments extend 
Such promise may be 
taken advantage of only by the mortgagor.® 
closure is not deferred by an. agreement for an ex- 
tension which has been canceled or abandoned.® 

[§ 1042] bb. Validity of Agreement. 
ment must be supported by a valid and sufficient 
consideration,’ although in one instance a contrary 
view, seems to have been taken,? and it has been 
held that an agreement between the creditor and 
debtar to extend the time of payment until further 
notice, even though made without valuable consid- 
eration, is admissible in evidence as tending to show 
fraud or bad faith,® and may justify a court of 
equity in setting aside a sale made in violation of 
“The agreement for extension must 
Although regularly it should be 
indorsed on the note or mortgage, 1t may be valid, 
although resting only in parol,!* and may be made 
by a duly authorized agent of the mortgagee as 
well as by the mortgagee himself.1? 


the time of final maturity.‘ 


the promise.?° 
not: be usurious."* 


46 S 453. See Ford v. Chesterfield, 
19 Beav. 428, 52 Reprint 416 (where 
a mortgagee agrees to take a portion 
of his debt in lieu of the whole, 
on payment on a given day, the 
courts will not relieve against the ef- 
fect of nonpayment of the agreed 
amount on that day). 

[a] Thus, where default in the 
payment of one note gave rise to a 
right of acceleration, an agreement 
to extend the time of payment of the 
matured note\to the time of maturity 
of the next note was no waiver of 
default upon failure to pay on ma- 
turity of both notes. Nelms _v. 
Rogers, 155 Ala. 489, 46 S 453. 
' 4 Hurst Automatic Switch, 
Conv.) St.Louis “Trust” Co. “€Moe-) 
216 SW 954; MacDonald v. Potter, 
57 Mise. 206, 107 NYS 915 [aff 125 
App. Div. 921, 110 NYS 1136]. 

{a] Thus a provision that, when 
one note shall remain unpaid five 
days after maturity, all notes shall 
become due and payable at the op- 
tion of the holder does not extend 
the time of payment of the note 


etc., 


maturing last. Hurst Automatic 
Switch, etc., Co. v. St. Louis Trust 
Co., (Mo.) 216 SW 954. 


5. Central Trust Co. v. Worces- 
ter Cycle Mfg. Co., 93 Fed. 712, 35 
CCA 547. 

6. Gottschalk v. Noyes, 225 Ill. 94, 
80 NE 72; Wilsford v. Johnson, 
(Miss.) 105 ‘ss 736; Fausel v. Schabel, 
22 N. J. Eq: 126; Ferris v. Spooner, 
102°N: Y. 10;.5.NE. 773. 

[a] Uncompleted agreement.—An 
oral agreement by the mortgagee to 
extend time of payment of the mort- 
gage, made with the grantee of the 
mortgaged premises, provided the lat- 
ter would execute certain interest 
notes and pay the mortgagee’s agent 
for renewal papers, will not consti- 
tute .a binding extension, where, 
through the fault of such grantee, 
who took offense at the mortgagee’s 
agent, the papers for the extension 
were never in fact executed. Gott- 
schalk v. Noyes, 225 Ill. 94, 80 NE 
72 


[b] Where the promise in a col- 
lateral agreement to delay foreclo- 
sure is dependent upon the mortga- 
gor’s continuing to erect certain 
buildings, a repudiation of the ex- 
tension contract by the mortgagor 
will permit immediate foreclosure. 
Ferris v. Spooner, 102 N. Y. 10, 5 
NE 773. 

7. Fla.—Mitchell v. Harper, 80 
Fla. 338. 86 S 246, 247 [cit Cyc]. 

Tll.—Booth v. Wiley, LOZ! TI. S84: 
oun eee v. Hulman, 65 Ind: 
100. 

Md.—Chipman v. Farmers’, etc., 
Nat. Bank, 121 Md. 348, 88 A 151. 

127 


Miss.—Thompson v. Wynne, 
Miss. 7738, 90 S 482. 
Nebr.—Eby v. Ryan, 22 Nebr. 470, 
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Fore- 


The agree- 


premature.?® 


An agreement 


35 NW. 225. 

N. Y.—Priest v. Gumprecht, 
N. Y> 595, 70 NE 1108; Ferris: v: 
Spooner, 102 N. .Y. 10, 5 NE 7738; 
Flannery v. 15 West Forty-Fourth 
Street Co.,. 193 App. Div. 63, 83 
NYS 228; Carr v. Morris, 191 App. 
Div. 671, 181 NYS 813; Trenor v. Le 
Count, 84 Hun 426, 32 NYS 412; Bar- 
den v. Sworts, 112 Misc. 384, 183 NYS 


178 


184. 

N. C.—Lewis v. Nunn, 180 N. C. 
159, 104 SE 470. 

Oh. — Knickerbocker  v. Chester 
Park Athletic Co.; 20: Oh. Cir. Ct. 
655, 12 Oh. Cir. Dec. 842. 


Tex.—McCallen v. Mogul Produc- 
ing; etes Co.) "(Civs AL) 250 "SW 918. 

[a] Rule applied.—(1) Foreclosure 
proceedings are not prematurely be- 
gun because of an agreement for an 
extension of time, if part of the 
agreement was that the mortgagor 
should put up certain buildings, the 
mortgagee making advances therefor, 
and the mortgagor has failed to per- 
form. Ferris v. Spooner, 102 N. Y. 
10, 5 NE 7738. (2) An extension agree- 
ment conditioned upon the payment 
of certain other notes becomes in- 
operative upon failure of the mort- 
gagee to pay such notes. Chipman v. 
Farmers’, etc., Nat. Bank, 121 Md. 343, 
88° ABT: (3) An agreement, al- 
though in writing, extending ma- 
turity in order to obtain payment 
of interest is invalid for want of 
consideration. Barden v. Sworts, 
112 Misc. 384,188 NYS 184. (4) Fail- 
ure of the mortgagee to give the 
mortgagor notice that he does not 
intend to abide by his written agree- 
ment to extend time for payment, 
which was void for lack of considera- 
tion, is immaterial, Carr v. Morris, 
191 App. Div: 671, 181 NYS 813. 

[b] A conditional extension de- 
pends on performance of, or readi- 
ness to perform, the conditions by 
the debtor. Stone v. Billings, 167 
ES LR0, 64> NEY 3T2; 

[c] Assumption of mortgage.— 
The assumption by the purchaser of 
the property of an encumbrance 
thereon is a sufficient consideration 
for an extension. Huene v. Cribb, 9 
CaleAd Tats 78s 


8 Measurall .v. Pearce, (N. J. 
Ch.) 4 A 678. 
vac Byrne v. Carson, 70 Mo. A. 

10. Rounsavell y. Crofoot, 4 Ill. A. 
671. r 

11. Truesdell v. Jones, 23 N. J. Eq. 


121; Church v. Maloy, 70 N. Y. 63. 
[a] Rule applied.—The mortga- 
gor cannot claim the benefit of the 
extension, and still seek to defeat 
the foreclosure by asking that the 
usurious consideration paid  there- 
for be applied in payment of the 
peeeees Church v. Maloy, 70 N. Y. 
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‘between mortgagor and mortgagee, after condition 
broken, that the time for making payment might 
be deferred, but not for any definite time, will not 
defeat the right of entry given by the terms of 
-the mortgage, or bar proceedings for foreclosure.*4 
On the other hand, it has been held that if the time 
of extension is indefinite and is to be fixed by no- 
tice, such notice must be given,'® but if no notice 
‘is required for eclosure after a reasonable time is not 


[§ 1043] ec. Effect on Mortgagee’s Right To An- 
ticipate Maturity. An agreement to extend the time 
for payment of the principal sum secured by a mort- 
gage does not waive or abrogate a stipulation in the 
mortgage giving the mortgagee the right to declare 
the whole indebtedness due on default in the pay- 
ment of interest or of an installment of the debt or 
of taxes on the property, unless so expressed.1* 
extension agreement as to an installment, however, 
postpones acceleration for the nonpayment of such 
installment 1® until default is made at the extended 


An 


12. Tompkins v. Tompkins, 21 
Measurall v. Pearce, 
( . 4 A 678; Phillips v. 
Holland, 149 Wis. 524, Hee NW 191. 


See Bassett v. Hathaway, 9 Mich. 28 


(failure of agreement to identify 
mortgage). 
{a] Proof of oral agreement.— 


The unsupported oath of the mort- 
gagor is not sufficient to prove an 
extension of time for payment be- 
yond the date stipulated in the mort- 
gage itself, when opposed by the oath 
of the mortgagee. Moore v. Moore, 
20 LancLRev (Pa.). 61. 

Parol agreements affecting right 
Lite puneonns generally see infra 

13. Kransz v. Uedelhofen, 193 Il. 
477, 62 NE 239. 

[a] Thus, where the owner of a 
note secured by a trust deed per- 
mits the trustee to hold possession 
of the note and deed, he holds out 
the trustee to the grantor in the 
deed as his agent, with authority to 
make an extension of the time of 
payment, and is bound by an agree- 
ment for such extension made be- 
tween the trustee and the debtor. 
Kransz v. Uedelhofen, 193 Ill. 477, 
62 NE’ 239. 

14. Haselton v. Florentine Marble 
Co., 94 Fed. 701. 

15. Rounsavell v. Crofoot, 4 Ill. 


A. 671 

[a]. Thus, where payment is ex- 
tended, not for any definite time, 
but until the holder of the note 
wants his money, and until the 
debtor shall be notified of that fact, 
a notice and demand of payment are 
essential before foreclosure. Roun- 
savell v. Crofoot, 4 Ill. A. 671. 

16. Seymour v. Bailey, 66 Ill. 288. 

17. U. .S.—In re. Johnston, 13 F. 
CAS UNO Ww GG bade 

Colo.—Washburn v. Williams, 10 
Colo. A.-153, 50 P 223; Smith v. Me- 
Court, 8 Colo. A. 146, 45 P 239. 

Ill.— Brockway v. McClun, 243 Ill. 
196, 90 NE 374; Brown v. McKay, 
151 Ill. 315, 37 NE 10387. 

Iowa.—lowa lL. & T. Co. v. Haller, 
119 Iowa 645, 93 NW 686. 

N. Y.—Leopold v. Hallheimer, 1 
App. Div. 202, 37 NYS 154 [aff 157 
N. Y. 696, 51 NE-°1091); Jester v. 
Sterling, 25 Hun 344; Church v. Ma- 
loy, ) 9 “Hun! 148" [afi 70i0N, SY = 63a 
Weber v. Huerstel, 11 Misc. 214, 32 
NYS 1109; Abrahams y. Claussen, 52 
HowPr 241. 


Pa.—Stead v. Randall, 236 Pa. 64, 
84 A 662. 

S. D.—Germond v. Hermosa Ice 
Co.; -9.-St_ -D:''387; 69 "NW 578: 


Utah.—Kelley v. Kershaw, 5 Utah 
417, 16 P 488, 5 Utah 295, 14 P 804. 


18. Arnot v. Union Salt Co., 186 
ING Yeero0ie 10) ING Ao Gnl roy meve 
Proe, 8 WestLR'777 [allowing app 


1 Sask. L. 111, 8 WestLR 81]. 
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date.?® 


[§ 1044] (2) Default as to Installment. The gen- 
erally accepted rule is that, where the secured debt 
default in the payment 
of any installment gives the mortgagee a right to 
foreclose as to such installment without waiting for 
the maturity of the whole debt, unless there is a 
stipulation ‘to the contrary,?° and that if the mort- 
gage or deed of trust so provides, the power of sale ' 
may be exercised on default in the payment of one 
or more of the separate items of the debt or an 
installment thereof,” although it has been held that 
without the acceleration of subsequent installments 


is payable in installments, 


there is no right of foreclosure 
turity.?? 


19. Lauterjung v. Chicago Title, 
Etc |COn doo) LilewAN 62 
20. U. S.—Bacon v. Northwestern 


Mut. Ins, Coy Lie U. 8.258, 9 SCt 


787, 33 L. ed. 128; Pennsylvania R. 
Co. y. Allegheny Valley R. Co., 48 
Fed, 139. 

Ala.—Arnett v. Willoughby, 190 


Ala. 530, 67 S 426; Ford v. Lewis, 146 
Ala. 190, 41 S 144; Fields v. Dren- 
nen, 115 Ala. 558, 22 S 114; Johnson 
v. Buckhault, 77 Ala. 276; McLean 
v. Presley, 56 Ala. 211; Mussina v. 
Bartlett, 8 Port. 277. 

Ark.—Land v. May, 73 Ark. 415, 84 
SW 489. 

Cal_.—Grattan v. Wiggins, 23 Cal. 
16. See Barroilhet vy. Battelle, 7 Cal. 
450 (installment of rent). 


Del._-Fox vy. Wharton, 5 Del. Ch. 
200; Giles v. Lewis, 4 Del. Ch. 51. 
Fla.—Warren y. Creevey, 87 Fla. 


46, 99 S 247. 
Ga.—Paul v. Roney, 94 Ga. 133, 21 


SE 283; Hatcher v. Chancey, 71 Ga. 
689. 
Ill.— Morgenstern vy. Klees, 30 Ill. 


Vansant vy. Allmon, 23 Ill. 30. 
See Fisher vy. Milmine, 94 Ill. 328; 
Houston v. Curran, 101. Ill. A. 203 
(both sustaining foreclosure by bill). 
Compare Carroll v. Balance, 26 Ill. 
9, 79 AmD 354; Osgood v. Stevens, 
25 Ill, 89; White v, Watkins, 23 Ill. 
480; Woodbury v. Manlove, 14 Ill. 
213; Day v. Cushman, 2 Ill. 475; State 
Bank v. Mouland, 1 Ill. 282 (all deny- 
ing foreclosure by scire facias). 
Ind.—Miller v. Remley, 35 Ind. 
bode Hunt) ve Harding di Ind, 246. 
Compare Withraw y. Clark, 2 Ind. 
107; Hough v. Doyle, 8 Blackf. 300 
(both, under the act of 1831, denying 
foreclosure until final default). 
Iowa.—Colby v. McOmber, 71 Iowa 
469°) 32 NW ~459;) Harrington © v. 
Christie, 47 Iowa 319. 
Ky.—Handman v. Volk, 99 SW 660, 
30 KyL 818; Caufman v. Sayre, 2 B. 
Mon. 202; Adams vy. Essex, 1 Bibb 


149, 4 AmD 623. 
Loring, 5 Allen 


Mass.—Coffin v. 
153; Estabrook v. Moulton, 9 Mass. 
47 


422; 


258. 

Mich.—Hanford v. 
Mich. 100, 10 NW 125. 

Miss.—Bridges v. Ballard, 62 Miss. 
237; Magruder v. Eggleston, 41 Miss. 
284. 

Mo.—Benton Land Co. v. Zeitler, 
182 Mo. 251, 81 SW 193, 70 LRA 94; 
Reddick v. Gressman, 49 Mo. 389; 
Dalton v. Eaves, 92 Mo. A. 72; Pfen- 
inghausen v. Shearer, 65 Mo. A. 348. 
ee H.—Hunt v. Stiles, LOY ING Wel, 

N. Y.—Maitland v. Godwin, 19 NYS 
275; Mitchell v. Tighe, Hopk. 119. 

Oh.—Baker v. Lehman, Wright 522. 

Pa.—Kennedy v. Ross, 25 Pa. 256; 
Smith v. Shuler, 12 Serge. & R. 240; 
Duerr v. Wiederhold, 2 LegRec 32. 
Compare Ficke. v. Ersick, 2 Rawle 
166; Ewart v. Irwin, 1 Phila. 78 (scire 
facias not issuable for each annual 
installment). 

Porto Rico.—Diaz v. Foote, 28 
Porto Rico 131 (proceedings under 


Robertson, 


And where the power authorizes a sale 
of the entire property or of such part as may suffice 
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to discharge the installments then due, a sale for 


until final ma- 


is payable at a 


Mortg. L. art 125). 
S. C.—Anderson vy. Pilgrim, 30 S. C. 
hg 9 SE 587, 14 AmSR 917, 4 LRA 


Tex.—Tinsley v. Boykin, 46 Tex. 
592) leyneh! va Elkes, (21, Dex. 229% 
Gillmour v. Ford, 19 SW 442; Vieno 
v. Gibson, (Civ. A.) 20 SW 717. 

Utah.—Dupee v. Salt Lake Valley 
iy (Sa SCout Utah, 103; 57 P 845, 
77 AmSR 902. 

Ont.—Cameron vy. McRae, 3 Grant 
Ch: 311. 

“When the debt secured by a mort- 
gage is payable in installments, the 
condition is broken by non-payment 
of any one installment, unless. the 
contract otherwise provides.” Dal- 
ton v. Eaves, 92 Mo. A. 72, 76. 

“It is competent for the parties to 
a mortgage or deed of trust to stipu- 
late that foreclosure shall not occur 
until all of several notes secured by 
it shall be due, and such stipulation 
will be regarded by the courts; but 
in the absence of a provision against 
the right of the creditor to fore- 
close as each installment becomes 
due, it will not be held to have been 


renounced.” Bridges v. Ballard, 62 
Miss, 237, 240. 
{a] Installment. maturing pend- 


ing suit.—(1) Where there is no de- 
fault on a mortgage at the time the 
foreclosure action is commenced, the 
action is not maintainable to enforce 
foreclosure. of installments subse- 
quently maturing. Green vy. Fry, 93 
N. Y. 358. (2) Where suit to fore- 
close is brought on default of pay- 
ment of the first of a series of notes, 
it being the only one then due, but 
a second note matures before a de- 
cree is made, the decree may cover 
the latter as well as the former, if a 
proper foundation has been laid in 
the bill. But where no foundation 
is so laid for including in the decree 
the note or notes that may become 
due, it is irregular to include them 
in it unless a supplemental bill is 
filed. McLane v. Piaggio, 24 Fla. 71, 
38 S 823. 

[b] In Louisiana (1) by virtue of 
Code Pr. art 686, a creditor whose 
debt is payable in installments and 
secured by mortgage on the failure 
of the debtor to pay any installment 
may require the property to be sold 
for the payment of the whole debt 
provided that the sale is for cash for 
so much only as is due and for the 
balance on the terms of credit stipu- 
lated in the original contract. Louisi- 
ana Land, ete, Co. v. Murff, 139 La. 
808, 72 S 284; Penouilh v. Abraham, 
44 La. Ann. 188, 10 S 676; Union 
Bank vy. Smith, 10 Rob. 49; Robinson 
v. Aubert, 6 Rob. 461; McDonough 
v. Fost, 1 Rob. 295; Florance v.,/Or- 
leans Nav. Co., 1 Rob. 224; Pepper 
v. Dunlap, 16 La. 163. (2) The mort- 
gagee need not show that he owns 
all the mortgage notes or all the in- 
stallments which are not yet due. 
Pepper v. Dunlap, supra. 

Decree as security for unmatured 
installments see XXIII in 42 C. J. 


installments yet to become due, as well as for those 
already due, is void.?* 
ceeding to foreclose for an installment of the debt, 
the mortgagor may stop the proceedings by paying 
or tendering so much as is then due.** 
by statute in some jurisdictions.”® 
statute if there is a dispute as to the amount actually 
due, the question is to be disposed of by the court 
upon motion of defendant to dismiss the action upon 
payment of what shall be found due.”¢ 

[§ 1045] (3) Default as to Interest. 
in the payment of interest stipulated for in the 
mortgage may constitute such a default as will jus- 
tify a foreclosure.** 


Where the mortgagee is pro- 


This is true 
Under such a 


A default 


Thus, where the debt secured 
future day, with interest payable 


21. Ala.—Ford v. Lewis, 146 Ala, 
190, 41 S 144; Moody vy. Atkins, 40 § 
305; Keith v. McLaughlin, 105 Ala. 
339, 16 S 886. 

Ill.—Gibbons v. Hoag, 95 Ill. 45; 
Sargent v. Howe, 21 Ill. 148. 

Md.—State v. Brown, 64 Md. 199, 
Te Aw5 4. 6Ay 172° 


Mass.—Hawkinson v. Banaghan, 
203 Mass. 591, 89 NE 1054. 
Miss.—Day v. Hogans, 130 Miss. 


128, 938 S 578, 26 ALR 1028; Bridges 
v. Ballard, 62 Miss. 237. 

Mo.—Meier v. Meier, 105 Mo. 411, 
16 SW 223; Reddick v. Gressman, 49 
Mo. 389; Mason vy. Barnard, 36 Mo. 
384; Morgan y. Martien, 32 Mo. 


438, 

N. Y.—Cox v. Wheeler, 7 Paige 248; 
Holden y. Gilbert, 7 Paige 208. 

N. C.—Eubanks v. Becton, 158 N. 
C. 230, 73 SE 1009. 

Oh.—Cobb v. Voorhees, 1 Oh. Dee. 
(Reprint) 380, 8 WestLJ 472. 

Tenn.—Lee v. Security Bank, etc, 
Co., 124 Tenn. 582, 139 SW 690. 


Tex.—Shear Co. y. Hall, (Civ. A.) 
215 SW 567. 
[a] Default in payment of single 


bond secured by mortgage entitles 
trustee to foreclose for benefit of 
all bondholders. MRudisill Soil Pipe 
Co. v. Hastern Soil Pipe, etc., Co., 
210 Ala. 145, 97 S 219. : 

[b] Mortgage provision construed 
and held not to constitute an agree- 
ment for maturity of the debt on de- 
fault in payment of an installment. 
Hawkinson vy. Banaghan, 203 Mass. 
591, 89 NE 1054. 

Waiver of right to foreclose on 
failure to pay saetalinens see infra 


§ 1053. 

22. Hinton v. Jones, 136 Nz .Cigbse 
48 SE 546; Harshaw v. McKesson, 
66 N. C. 266. ) 

{a]. For example, where a _ note 
provides for interest to be paid semi- 
annually and the principal to be paid 
in annual installments, and the mort- 
gage authorizes a sale in case the 
mortgagor fails to pay the note as 
it falls due, a sale for the nonpay- 
ment of the first installment, but be- 
fore the maturity of the entire note, 
is void. Hinton v. Jones, 186 NG 
53, 48 SE 546. 


23. Ormsby vy. Tarascon, 3 Litt. 
(Ky.) 404. 
24. Mussina v., Bartlett, 8 Port. 


(Ala,) 277; Salmon y. Clagett, 3 Bland 
(Md.) 125. 

25. See statutory provisions. 

26. Schroeder v. Laubenheimer, 50 
Wis. 480, 7 NW 427. 

27. U. S.—Brown v. Denver Omni- 
PBs: etc., Co., 254 Bed. 560, 166 CCA 

Conn.—Butler -v, 


45 
Conn. 159. 

Pa.—West Branch Bank vy. Ches- 
tern, Jaya. (282.0851 eAamily 5 Aas 

R. I.—Carpenter v. Carpenter, 6 
RT. 3642. 

Iing.—Burrowes v. Molloy, 2 Jones 
& L. 125. See Gladwyn v. Hitch- 
man, 2 Vern. Ch. 135, 23 Reprint 695 
(where mortgage was said to have 


Blackman, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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~ §§ 1045-1046] 


in the meantime at stated intervals, and default is 
made in the payment of an installment of interest, 
a suit in equity may be maintained to enforce the 
lien of the mortgage, so far as such installment is 


concerned,?* unless the instrument 


tention that foreclosure should not oceur until the 
maturity of the debt,?® and likewise, a foreclosure 


eannot be had before the maturity 


debt where there is no stipulation for a prior pay- 
ment of the interest,*° or the mortgage provides 
that aceruing interest shall be added to the prin- 
Where the mortgage or deed of trust so 
provides, a power of sale may be exercised upon de- 


eipal.34 


been forfeited for nonpayment of in- 
terest). 

See Andersonian Iny. Co. v. Jones, 
104 Wash. 142, 176 P 17 (holding evi- 
dence to show that the mortgagee 
had furnished only a part of the 
amount claimed to the mortgagor and 
that a sufficient sum had been paid 
by the mortgagor to prevent a de- 
fault in interest on the amount ad- 
vanced). 

[a] Usurious interest.—(1) An 
action to foreclose because of default 
in the payment of usurious and void 
coupon interest notes, the principal 
note not being due, is prematurely 
brought. Vermont L. & T. 0: Ve 
Petylatt 36. daz L065, bs By 1045 2.(2)) 
Where ‘the amount of usurious in- 
terest paid is less than the amount 
of lawful interest due and unpaid at 
the time of action is commenced, the 
action is not premature under a stat- 
ute which does not invalidate the 
contract for usury but authorizes 
the deduction on certain penalties 
from principal. H. A. & L. D. Hol- 


land Co. v. Aitken, 98 Wash. 107, 
167 P 109 
[b] A provision for acceleration 


giving the majority in interest of 
the holders of bonds secured by a 
mortgage the option to declare the 
principal due for default in interest 
does not prevent foreclosure for in- 
terest without exercise of the option. 
Brown vy. Denver Omnibus, etc., Co., 
254 Fed. 560, 166 CCA 118. 

28. U.S.—wNew York Security, etc., 
Co. v. Lincoln St. R. Co., 74 Fed. 67; 
Farmers’ L. & T. Co. v. Chicago, etc., 
R. Co., 61 Fed. 543; Black v. Reno, 
59 Fed. 917; Swett v. Stark, 31 Fed. 
858; Farmers’ L. & T. Co. v. Oregon, 
ete., R. Co., 24 Fed. 407; .Central 
Triust-Co, ve. Lexas,—ete:, KR. Co., 23 
Fed. 846; London Credit Co. v. Ar- 
kansas Cent. R. Co., 15 Fed. 46, 5 
McCrary 23 [app dism 128 U. S. 258, 
9 SCt 107, 32 L. ed. 448]. 

Ark.—Stillwell v. AMATI S, 29 Ark. 
346. 

Cal.—Yoakam  v. White, = Cal 
286, 32 P 238; Marye v. Hart, 76 Cal. 
291, 8 P 325; Brickell y. Batchelder, 
G2 Cal., 2a: San Luis, Obispo Bank 
Veo zJOnngon, os. Cal.. 99 “Hunt, y- 
Dohrs, 39 Cal. 304. 

Conn.—Winchell vy. Coney, 54 Conn. 
24, 5 A 354; Butler v. Blackman, 45 
Conn. 159. 


Fla.—Warren v. Creevey, 87 Fla. 
46, 99 S 247. 

Ill.— Silverman v. Silverman, 189 
Tll. 394, 59 NE 949; Boyer v. Chan- 


dler, 160 Ill. 394, 43 NE 803, 32 LRA 
113; :Morgenstern v. Klees, 30 Ill. 
422; Romberg v. McCormick, 95 Ill. 
A 3093; Schiatt v.. Johnson, 85 Ill. 
A. 445; Caldwell v. Ellebrecht, 68 Ill. 
A. 596; Jones v. Ramsey, 3 Ill. A. 
303. 

' Ind.—Smart v. McKay, 16 Ind. 45; 
Perry y. Fisher, 30 Ind. A. 261, 65 
NE 935. 

Iowa.—Swearingen v. Lahner, 93 
Iowa 147, 61 NW 431, 57 AmSR 261, 
26 LRA 765; Dean v. Ridgeway, 82 
Iowa 757, 48 NW 923; German Bank 
v. Griffin, 54 Iowa 749, 6 NW 155; 
Booknau v. Burnett, 49 Iowa 303. 

Kan.—Meyer v. Graeber, 19 Kan. 
iooweicansas niu. idee Le CO. uw Ven Gill ae 
Kan, A. 488, 43 P 991. 

Minn.—Cleveland v. Booth, 48 


“MORTGAGES 


discloses an in- | notice. 


of the principal 


sessments. 


Minn. 16, 44 NW 670. 
Mo.—Butler BGS Ct Coma Cy ab Vi 
Dunsworth, 146 Mo. 361, 48 SW 449. 
Nebr.—Omaha L. & T. Co. v. Kit- 
ton, 58 Nebr. 113) 78 INW 374. 


N. J.—McFadden v. Mays’ Land- 
ing; jete:, sRai@o%, 49 aN adie Ka 176, 
22 A 932; Van Doren y. Dickerson, 
33 Ne J: Ea. 388. 

N. Y.—Long Island L. & T. Co. v. 
Longe yidsland) sCitya, ete. UE. Co. 178 


N. Y. 588, 70 NE 1102; Cook v. Clark, 
CSUN IG Li SsirCentral, Drust Comivy 
New York City, ete., R. Co., 33 Hun 
blo weSUrteiye ey Saxons 1 rum ool, | 
Thomps. & C. 109; Cook v. Rogers, 5 
Thomps. & C. 493 [aff 68 N. Y. 178]; 
Mallory v. West Shore Hudson River 


R.,. Co:;, 35° N. Y¥.” Super. 174; Asen- 
doe v. Meyer, 8 Daly 278. 
C.—Gore v. Davis, 124 N. C. 


ae 32 SE 554. 

Oh.—Goodman v. Cincinnati, 
R. Co.,, 2 Disn. 176: 

Porto Rico.—Lothrop v. Collazo, 1 
Porto Rico Fed. 137. 

Tex.—Warren v. Harrold, 92 Tex. 
417, 49 SW 364; MclIlhenny v. Binz, 
80 Tex. 1, 13 SW 655, 26 AmSR 705. 

Wis.—Scheibe v. Kennedy, 64 Wis. 
564, 25 NW 646. 

Eng.—Leeds, etc., Theatre v. Broad- 
bent, [1898] 1 Ch. 343; Edwards v. 
Martin, 25 lL. J. Ch. 284, 

B. C.—Little v. Hill, 23 B. C. 321, 
30 DomLR 483 (not clear that fore- 
closure was for more than inter- 
est); Canada Settlers’ Loan Co. v. 
Nicholles, 5 B. C. 41. 

29. Van Loo v. Van Aken, 104 Cal. 
269, 37 P 925; Brodribb v. Tibbets, 
58 Cal. 6; Bank v. poneryn, 29 Wash. 
933, 69 P 732, 92 AmSR 90 

30. Rowe v. Griffiths, 57 Nebr. 488, 
78 NW 20; Bank v. Doherty, 29 
Wash, 233, 338, 69 P 732, 92 AmSR 
903 


etc., 


“Where the parties have expressly 
agreed that the maker of the mort- 
gage shall have until the maturity 
of the note to pay the note, with 
interest, the fact that partial pay- 
ments of interest may become de- 
linguent in the mean time does not 
give the right to foreclose the mort- 
gage, where there is no breach of 
any condition named in the mort- 
gage.” Bank v. Doherty, supra. 

{a] Interest not payable period- 
ically.—When the interest on notes 
payable in five years and secured by 
mortgage is not conditioned to be 
paid annually or at any time before 
the principal is due, a default in pay- 
ing interest is not a ‘failure to 
make any of the payments. re- 
quired” so as to authorize a fore- 
closure before the maturity of the 
debt. Rowe v. Griffiths, 57 Nebr. 
488, 78 NW 20. 

31. Wood v. Whisler, 67 Iowa 676, 
87 NW 847; Motsinger v. Miller, 59 
Kan. 673,53: P3869. 

32. U. S.—Wheeler v. McBlair, 172 
U.S. 643, 19 SCt $82; 43 Li. ed. 1182; 
Richards v. Holmes, 18 How. 148, 15 
L. ed. 804; Warner v. Rising Fawn 
Iron Co., Ma Gas NOs dg Soeur 
Woods 514. 

Ariz.—Hooper v. Stump, 14 P 799. 

Cal.—Jose Realty. Co. v. Pavlice- 
vich, 164 Cal. 618, 130 P 15; Galusha 
v. Meserve, 58 Cal. A. 174, 208 P 
348. 

Colo.—Lovell v. Goss, 45 Colo. 304, 
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fault as to an installment of interest, although the 
principal is not yet due,®? although, obviously, to 
justify such a sale, a default must have occurred.** 

Reéstablishment of right to foreclose after waiver; 
Where the creditor waives a default in the 
payment of interest, he cannot again establish his 
right to foreclose until he has given due notice of 
his intention to do so.°# 

[§ 1046] d. Default in Payment of Taxes or As- 
Where the mortgage contains a provi- 
sion therefor, foreclosure may be had for nonpay- 
ment of taxes by the mortgagor,®* for example, by 
exercise of a power of sale.*® But in the absence of 


LOM PAT 2 
1110. 

Ss C.—Wheeler v. McBlair, 
375. 

Ga.—Alexander v. 
Ga, SSole Til She boiz: 

Ill.—Hoodless v. Reid, 112 Ill. 105, 
lL NE 218 :-)Parmily.-v. Neer: 102 
Ill. 617. 

Md.—Holton Park Co. v. Gary, 133 
Md. 509, 105 A 751; Stewart v. Mc- 
Caddin, 107 Md. 314, 68 A 571; State 
v. Brown, 64 Md. 199, 1 A 54, 6 A 
172; Brown v. State, 62 Md. 439. 

Miss.—Day v. Hogans, 130 Miss. 
128, 93 S 578, (26 ALR 1028. 

Mo.—Butler Bldg., etc., Inv. Co. v. 
Dunsworth, 146 Mo. 361, 48 SW 449; 


132 AmSR 184, 22 LRANS 
5 App. 


Chipstead, 152 


Waples v. Jones, 62 Mo. 440; Dal- 
ton v. Haves, 92 Mo. A. 72. 
N. Y.—Jencks v. Alexander, 11 


Paige 619. 

N. C.—Miller v. Marriner, 187 N. C. 
449, 121 SE 770; Sanderlin v. Cross, 
EV2, N. Ci= 234; 90 SE 213. 

Tenn.—Lee v. Security Bank, etc., 
Co., 124 Tenn. 582, 139 SW 690. 

Tex.—Jouett vi Gunn, 13 Tex. Civ. 
A. 84, 35 SW 194; Martin v. Land 
Mortg. Bank, 5" Tex. ‘Civ. “A. 167,023 
SW 1032. 

Va.—Fant v. Thomas, 131 Va. 38, 
108 SE 847, 19 ALR 280. 

Eng. —Cockburn vy. Edwards, 18 Ch. 
D. 449. 

33. Koehring v. Muemminghoff, 
61 Mo. 403, 21 AmR 402; Frye v. 
Shepherd, 173 Mo. A. 200, 158 SW 
717; Duncan: v. Hough, (Tex-Civ.. 4.) 
27 SW 945; Cockburn v. Edwards, 
18 Ch. D. 449. 

[a] Premature sale.—Where, by 
mistake, the interest on a mortgage 
is calculated at an unlawful rate, 
and appears, according to such cal- 
culation, to be in default, a sale 
made thereupon is premature and 
invalid if the payments of interest 
already made would be more than 
sufficient to keep down the interest 
accruing at the lawful rate. Duncan 
v. Hough, (Tex. Civ. A.) 27 SW 945. 

[b] Place of payment of inter- 
est.— Where former payments of in- 
terest have been made at a place 
other than that designated in the 
deed of trust, the creditor cannot 
properly demand payment of an ac- 
cruing installment at the stipulated 
place, and declare a forfeiture for 
its nonpayment there, without first 
giving some notice to the debtor 
as to the place where he expected 
the payment to be made. Rounsavell 
Vie CLOLOOG. a lA Ole 

[ec] Rent applicable to interest.— 
Where there is an understanding 
that rent due from the mortgagee 
is to be applied in discharge of in- 
terest, a sale is improper where the 
sole ground therefor is the nonpay- 
ment of interest, enough rent being 
due to discharge the same, where 
there is also evidence to show an 
application thereof. Cockburn v. Ed- 
wards, 18 Ch. D. 449. 

34. Fant v. Thomas, 131 Va. 38, 
108 SE 847, 19 ALR 280. 

35. Gray v. Robertson, 174 Ih. 
242, 51 NE 248; Stevens v. Cohen, 
170 Mass. 551, 49 NE 926; O’Connor 
v. Shipman, 48 HowPr (N. Y.) 
126. 

36. Ga.—Alexander v. Chipstead, 
152 Ga. 851, 111 SE 552. 
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any condition in a mortgage that the debt shall be- 
come due before the date of maturity fixed therein, 
a foreclosure will not be decreed before that date 
for default of the mortgagor in the payment of taxes 
or assessments on the premises.** A right given 
to foreclose if the debtor fails to pay the taxes 
within ten days after they are due is not waived 
by failure to sell until after the taxes have been 
due for three years, and the creditor has paid them.** 

[§ 1047] e. Failure To Procure Insurance or Pay 
Premiums. A mere breach of a covenant to insure 
without more, it has been held, will not confer a 
right to an immediate foreclosure.*® Where the 
mortgage or deed of trust so provides, a power of 
sale may be exercised because of a default in the 
payment of insurance premiums.*° Where a mort- 
gagor assigns to the mortgagee a life policy as col- 
lateral security and agrees to pay the premiums, 
and subsequently assigns to the mortgagee a fund 
for such payment, but the mortgagee fails to apply 
the same to that purpose, whereby the policy lapses, 
there is no breach authorizing foreclosure.*? 

[§ 1048] f. Breach or Happening of Other Condi- 
tions—(1) In General. A mortgage may be fore- 


Iowa.—Pope vy. Durant, 26 Iowa 
233. 
Md.—Findlay v. Darnall, 143 Md. 


291, 122 A 247; Holton Park Co. v.|45 SW 270. 

Gary, 133 Md. 509, 105 A 751; Stewart 

v. McCaddin, 107 Md. 314, 68 A 571. | 64 
Mass.—Taylor v. Weingartner, 223 N. 

Mass. 243, 111 NE 909. N. 


JN gee Bates Oe etre 
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Kan.—Noble v. Greer, 48 Kan. 41, 
28. PP? 1004. 

Mo.—Swon v. Stevens, 143 Mo. 384, 

N. J.—Bradley v. 


53 A 49. 
Y.—Williams v. Townsend, 31] 276. 
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closed for nonperformance of any act, the perform- 
ance of which is stipulated for or secured by the 
mortgage.*” 

[§ 1049] (2) Mortgage for Support and Mainte- 
nance. A mortgage conditioned for the support and 
maintenance of the mortgagee or a third person is 
broken, so as to justify a foreclosure, not merely 
by a continued and persistent neglect to comply | 
with its-terms, but by a single refusal to furnish 
what the mortgage requires, if definite and absolute, 
or by a declaration that the mortgagor does not | 
intend to comply with it, if positive and final.*% 
Equivalent performance, however, may satisfy the 
condition,‘ and partial performance may prevent 
foreclosure for the full penalty of the bond.*? If 
failure to perform is partly the result of the act 
or choice of the beneficiary, foreclosure is not per- 
mitted.4® The place where such maintenance is to 
be furnished is not necessarily the place conveyed 
and mortgaged, there being no stipulation to that 
effect.47 If the covenant does not specify the place 
where support is to be furnished, the condition is 
broken by failure to furnish it at a reasonable place 
appointed by the mortgagee.*® 


Electric R. Co. v.. Electric Light, 
ete., Co., 200 Pa. 372, 49 A 952. 

43. Conn.—Cook v. Bartholomew, 
60 Conn. 24, 22 A 444, 13 LRA 


452. 
Ind.—Green v. Green, 32 Ind. 


Glenmary Co., 


Me.—Plummer v. Doughty, 78 Me. 


Minn.—Hebert v. Turgeon, 84| Wis.—Heller v. Neeves, 93 Wis.| 341, 5 A 526. 
Minn. 34, 86 NW 77. 637, .67 NW 923, 68. NW Mass.—Pettee v. Case, 2 Allen ores 
J ier fare St ate v. Davis, 300 Mo. [a] Rule applied.—(1) A pro-| Fiske v. Fiske, 20 Pick. 499. 


508, 254 SW 878; Truchon v. Mackey, 


171 Mo. A. 42, 48, 153 SW 502 [quot] the taxes, 


vision that the mortgagee may pay 
on the mortgagor’s fail- 


Mich.—Tucker v. 
Hawkins v. Clermont, 


Tucker, 24 Mich. 
15 Mich. 


Cyc 
R. I.—Rotondo v. Geremia, 45 R. I. 


878, 122 A 680 [rearg granted 122 
AAS. and “mod on 'rearge 123) SA 
927]. 


Tenn.—Lee vy. Security Bank, etc., 
Co, 124 Tenn.” 532,/.139' "SW. 1690: 

Va.—Lawler v. French, 104 Va. 140, 
51 SE 180. 

[a] For example, a mortgagee, 
whose mortgage gave him power to 
sell upon nonpayment of taxes, could 
foreclose when there were past-due 
taxes unpaid, on which interest was 
accumulating, while the rents re- 
ceived by him were less than the 
taxes. Taylor v. Weingartner, 223 
Mass. 243, 111 NE 909. 

{b] Payment as condition prece- 
dent.— Where a mortgage gave the 
mortgagee a power of sale for the 
mortgagor’s default in the payment 
of taxes, he was not obliged to pay 
a delinquent tax before he had a 
right to foreclose the mortgage by 
sale. Taylor v. Weingartner, 223 
Mass. 2438, 111 NE 909. 

{c] Construction of mortgage.— 
Under a mortgage in the form set 
outy in, St. (1992) ce) 50278 46, fur- 
ther providing that in case any 
default in condition should exist 
for more than thirty days, the en- 
tire mortgage debt should become 
due at the option of the holder, the 
word “condition” was applicable to 
the statutory condition requiring 
prompt payment of taxes. Ameri- 
can House Hotel Co. v. Hemenway, 
237 Mass. 180, 129 NE 371. 

[d] Where the statute provides 
that taxes shall not be in arrears 
until January first after assessment, 
there can be no default authorizing 
sale until such date under a power 
in a mortgage containing a cove- 
nant to pay taxes when legally de- 
mandable. Findlay v. Darnall, 143 
Md. 291, 122 A 247%. 

387. Fla.—kKirk v. Van Petten, 38 
Fla. 335, 21 S 286. 

Scott, 


hee a Ceee Vv. 45 Iowa 


ure to do so, and collect them as 
a part of the mortgage debt does 
not authorize the mortgagee to fore- 
close and collect the whole debt 
merely on the mortgagor’s failure 
to pay taxes. Williams v. Townsend, 
31 N. Y. 411. (2) Although the mort- 
gagor expressly covenants to pay 
the taxes, yet if there is no stipu- 
lation that the mortgagee may pay 
them and recover the amount as 
part of the mortgage debt, or that 
the debt should become due on de- 
fault in the payment of taxes, a 
mere breach of the covenant gives no 
right to foreclose. Heller v. Neeves, 
93 Wis. 637, 67 NW 923, 68 NW 
412. (3) Failure of the mortgagor 
to pay taxes after the filing of the 
bill is of no avail to the complain- 
ant. Bradley v. Glenmary Co., 64 
ING de CINOE tity (OO A 49. 

38. Lawler v. French, 104 Va. 140, 


51 SE 180. 

39. Kapschandi v. Sipos, (N. J. 
Ch.) 131 A 587; Carrique v. Pilgar, 
6 OntWN 101, 26 OntWR 77. See 
Houle v. St. Aubin, (Que.) 3 East 
L. R. 446 (breach of agreement to 
assign policy). 

[a] That the mortgagor cannot 
procure insurance does not excuse a 
failure to perform the covenant and 
the mortgagee may be entitled to 
possession, although he has no right 
to foreclose. Carrique v. Pilgar, 6 
OntWN 101, 26 OntWR 77. 

40. Manhattan Land Corp. v. New 
Baltimore Loan, ete., Assoc., 138 Md. 
529, 114 A 469; Walker v. Cockey, 
38 Md. 75; Hebert v. Turgeon, 84 
Minn. 34, 86 NW 757, 

41. Slagle v. Crise, 129 Md. 448, 
99 A 666, LRA1917D 551. 


$5 Nae Fox'v., Wharton, >) Dely Ch, 
[a] Particular conditions. — (1) 


To provide a horse when necessary, 
to furnish fire wood, and to keep a 
cow. Fiske v. Fiske, 20 Pick. 
(Mass. ) 499, (2) Maintenance of 
property in good repair and restora- 
tion in good condition. Gettysburg 


426; 
Hwiall 
ou: H.—Rhoades v. Parker, 10 N. H. 

Oh.—Tuttle v. Burgett, 53 Oh. St. 
498, 42 NE 427, 53 AmSR 649, -30 
LRA 214. 

Wis.—Peterson v. Oleson, 47 Wis. 
122, 2 NW 94. 

[a] Held no breach.—Where the 
mortgagor is to furnish support for 
the mortgagee and his wife and the 
use of one third of the house upon 
the premises during their lives, it 
is not a’ breach of the condition for 
the mortgagor to push the wife out 
of the house and to kick her after- 
ward. Dearborn v. Dearborn, 9 N. H. 


i ale 

44. Calhoun v. coe ee 49 App. 
Div. 520, 68 NYS 601 

_[a] Thus, where a son who had 
given his mother a mortgage bind- 
ing himself to support her for her 
life made substantial provision for 
her support, and no demand was 
made on him for other or addi- 
tional support, no recovery could be 


had for a breach of the covenant. 
Calhoun vy. Calhoun, 49 App. Div. 


520; 638 NYS 601. 

45. Wright v. Wright, 49 Mich: 
624, 14 NW 571. 

[al Illustration.—The breach of 


the condition of a bond given by a 
son to support his parents during 
their natural lives entitles them to 
foreclose the mortgage securing the 
bond, but does not necessarily en- 
title them to the full penalty of 
the bond as damages, especially if 
the condition has been Satisfactorily 
carried out for several years, and 
no evidence is given of the actual 
injury resulting from the breach. 
Wright v. Wright, 49 Mich. 624, 14 
NW 571 

46. Dyment. v. Howell, 1 OntWN 
679, 15 OntWR 815 [app dism 2 Ont 
WN 28, 16 OntWR 938]. 
one Flanders v. Lamphear, 9 N, H. 

48. Powers v. Mastin, 62 Vt. 433, 
20 A 105. 


For later cases, developments and changes in the law See cumulative Annotations, same title, page and note number, 
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~ [§ 1050] (3) Contingent Liabilities. 
liability under a mortgage is conditioned upon some 
future and contingent event, the right to foreclose 
accrues immediately upon the event,*® but the hap- 
pening of the contingency must be shown; °° and 
if the contingency is the failure of the mortgagor to 
perform some act, performance before decree may 
entitle him to the surrender of the mortgage.*+ 

[§ 1051] g. Indemnity Mortgages. 
which a mortgage given to indemnify the mortgagee 
against a particular liability may be enforced has 
Where the mortgage is 
conditioned not only to indemnify the mortgagee 
after damage but to pay the debts described, the 
right of foreclosure in equity arises at once upon a 
breach of the condition to pay, notwithstanding a 
power of sale contained in the mortgage is limited 
to the case of the mortgagee’s being damaged by 
paying debts which the mortgagor fails to pay.®* 
Where an indemnity mortgage is given to protect 
a buyer of land against encumbrances, claims not 


already been considered.*” 


49. Ill—Fetrow v. 
HST, 225. 

Wes wearer ar vy. Semple, 82 Mich. 
438. 
Minn.—Farwell v. Bale, 49 Minn. 
13, 51 NW 621. 
Vt.—Van Namee vy. Groot, 40 Vt. 74. 
W.-Va.—Pitzer v. Burns, 7 W. Va. 


Merriwether, 


63. 

; [a] Condition already broken.— 
Where a judgment was assigned 
after it had- been extinguished by 
the statute of limitations, and a 
mortgage was given with it to Se- 
cure a guaranty that it was valid, 
the condition of the mortgage was 
broken when it was given. Duecker 
v. Goeres, 104 Wis. 29, 80 NW 91. 

50. Citizens’ Bank, ete, Co. v. 
Dill, 30 Okl. 1, 118 P 374.. See Rib- 
let v. Davis, 24 Oh. St. 114 (mort- 
gage not to be foreclosed until prop- 
erty of makers of note secured is 


exhausted). 

51. Clute v. Robison, 2 Johns. 
CN-DY 595. 

{a] Thus, where a bill was filed 


to foreclose a mortgage conditioned 
to convey land, for failure of the 
mortgagor to give a title, he is en- 
titled to have the mortgage delivered 
up on his giving a good title at any 
time before decree. Clute v. Robi- 
son, 2 Johns. (N. Y.) 595. 

52. See supra § 360. 

53. Butler v. Ladue, 12 Mich. 173. 

[a] Indemnity mortgages. — The 
right to foreclose an indemnity mort- 
gage, by exercise of the power of 
sale, accrues as soon as the person 
to be secured has paid the debt 
against which he was to be protected, 


or become fixedly liable for it. 
Butler v. Ladue, 12 Mich. 173. 
54. Hickox v. Avery, 4 Oh. Dec. 


(Reprint) 275, 1 ClevLRep 196. 
. 55. Harding v. Mill River Woolen 
Mfg. Co., 34 Conn. 458. 

[a] Tlustration.—Where the mort- 
gagor, a manufacturing company, 
entered into an agreement with the 
mortgagee for the consignment of 
their manufactured goods to him for 
three years for sale, during which 
time he was to lend the mortgagor 
his credit to a specified amount by 
accepting their drafts and executed 
a mortgage to him for his security, 
upon failure of the manufacturing 
company at the end of the first year 
and its going into insolvency and 
ceasing business, the mortgage may 
be foreclosed. Harding v. Mill River 
Woolen Mfg. Co., 34 Conn, 458. 

56. Gribben v. Clement, 141 Iowa 
144, 119 NW 596, 183 AmSR 157. 

57. Kuhlmeyer v. Butz, 215 Ill. 
A. 414; Trowbridge v. Malex Realty 
Corp., 198 App. Div. 656, 191 NYS 
97; Germania L. Ins. Co. v. Potter, 
124 App. Div. 814, 109 NYS 435; 
Bard v. Rabinfried Realty Co., 126 
Mise. 427, 213 NYS 44; Trowbridge 

. 
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Where the 


erued.*4 


Vhe time at 


Default. 


v. Malex Realty Corp., 111 Mise. 211, 
183 NYS 53 [aff 198 App. Div. 656, 
POM INGEN Aoiiple 

[a] Rule applied.—(1) An _ ac- 
celeration clause requiring payments 
not going to discharge the debt, but 
merely to preserve the security, such 
as taxes, assessments, or prior en- 
cumbrances, has been regarded as in 
the nature of a penalty or forfeiture 


against which equity will more 
readily give relief. Trowbridge v. 
Malex Realty Corp., 111 Misc. 211, 


183 NYS 538 [aff 198 App. Div. 656, 
191 NYS 97]. (2) Where the mort- 
gagor relied on a tenant to pay the 
taxes, as the latter was bound to do, 
and on discovering that the taxes 
had been paid by the mortgagee and 
a suit for foreclosure brought the 
day after the default, immediately 
tendered the amount due, the default 
was considered technical and fore- 
closure was denied, Germania lL. 
Ins. Co. v. Potter, 124 App. Div. 814, 
109 NYS 435. 

58. Probasco v. Vaneppes, (N. J. 
Ch.) 13.4.9 698%) Perrissv: Ferris, 428 


BarbanGNe Ga)" 295 iG iomPrr 102! 
Bard v. Rabinfried Realty Co., 126 
Mise. 3427; 213) NYS 944; Hunt |v. 
Keech, 3 AbbPr (N. Y.) 204; Cun- 
ningham v. McCready, 219 Pa. 594, 
69 A 82, 

[a] Thus, a mortgagor will not 
be relieved of forfeiture for de- 


fault as to interest on the ground 
that he did not know to whom the 
interest was payable, where he had 
paid the first installment to a trust 
company, receiving a receipt there- 
for, and had drawn a check for the 
second installment to the same com- 
pany, still authorized to receive it, 
but had inadvertently failed to mai) 
it. Cunningham v. McCready, 219 Pa. 
594, 69 A 82. 

[b] Failure to tender bond.—The 
mortgagor is not excused from de- 
livering bonds to take up a tem- 
porary bond executed to stand while 
the permanent bonds were being 
printed by the fact that the holder 
of the temporary bond did not offer 
to surrender it. Central Trust Co. 
v. Atlantic City Central Freezing Co., 
SbyN:. Je Ho. 368) “96, A682 [att 686 
N.. J. Ha. 248, «98 A 1085). 

59. Moore v. Crandall, 146 Iowa 
25, 124 NW 812, 140 AmSR 276; 
Bonner Springs Lodge, ete, Co. v. 


McClelland, (Kan.) 53 P 866; Weiner 
vi CullenswiS? Na wWosbad- 52365 128A 
176; Garfinkle v.. Hickey, 96 N. J. 


Hq. 720, 126 A 428; Newark Trunk 
Coin VimsClarkes04 SNe de dantrwe Ls 
A 263; Hummel v. Siddal, 11 Phila. 
(Pane 308% 

[a] Rule applied.—(1) A mortga- 
gor is not excused from the per- 
formance of a condition that an in- 
surance policy on the property shall 
be indorsed to the mortgagee, on the 
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yet due but which will become liens on the land may 
be set up in connection with those which have ac- 
A mortgage given to secure the perform- 
ance of a contract may be foreclosed before the 
expiration of the time during which the contract is 
to continue where it appears that it will be impossi- 
ble for the mortgagor to perform.®° 
maturely brought may be permitted to proceed on 
supplemental petition.*® 

[§ 1052] h. Circumstances Preventing or Excusing 
Although equity is disposed to relieve 
against a partial default which is unintentional, 
technical, and without prejudice,” a sufficient excuse 
cannot be based on the neglect or inadvertence of 
the mortgagor or debtor,®* or misunderstanding of 
his obligation without fault of the other party,°® 
or a lack of funds,®° as where due to a receivership 
of the debtor’s assets,®°+ although relief has been 
given to a solvent debtor prevented by a temporary 
receivership from making prompt payment,®* or on 
illness and absence from the state,°* or the pend- 


An action pre- 


ground that he did not understand 
such requirement. Moore v. Cran- 
dall, 146 Iowa 25, 124 NW 812, 140 
AmSR 276. (2) Where the mort- 
gage provided for’ maturing the 
whole debt on failure to pay munici- 
pal assessments, the mortgagor’s 
plea to foreclosure proceedings that 
he was not aware of the assessment 
when it was levied, and that he paid 
one fifth of it and arranged for the 
balance did not entitle him to any 
relief. Weiner v. Cullens, 97 N. J 
Bq: S235 128 Ai LI6. (3) Ignorance 
of the purchaser of the property as 
to when interest is due, and the 
circumstance that complainant, an 
assignee of the mortgagee, inquired 
of defendant’s agent the name and 
address to which bills for interest 
might be sent and then mailed the 
bill to the wrong name, do not con- 
stitute a sufficient defense, defend- 
ant being charged with constructive 
knowledge of the date of interest 
payments, and having the means of 
acquiring actual knowledge by the 
record of the mortgage. Garfinkle 
Ve Hickeys I68N. de “at: 7202 mae 
428. See to similar effect Hummel 
v. Siddal, 11 Phila. (Pa.) 308. (4) 
A statement by the agent of the 
mortgagee that the interest had been 
paid has been held not a defense. 
Bonner Springs Lodge; ete, Co. v. 
McClelland, (Kan.) 53 P 866. (5) 
An uncertainty as to the amount of 
the installments, which was cleared 
up before the execution of the mort- 
gage, is no excuse for a default. 
Newark Trunk Co. v, Clark, 94 N. J. 
Eq. 79, 118 A 263. 

[b A more liberal view was 
taken in a ruling that forfeiture 
should not be enforced where the 
cause of the delay of payment was 
that the mortgagor in good faith 
denied his liability, although errone- 
ously. Wilcox v. Allen, 36 Mich. 160. 

GO. Newark Trunk Co. y. Clark, 
94 N. J. Eq. 79, 118 A 268. 

Bankruptcy or insolvency as sus- 
pending power of sale see infra 


§ 1349. 
Penn Mut. L. Ins. Co. v. Wal- 

ete:, Co., 16 Del. 179, 42) Av4a24) 

[a] Acceleration of maturity.— 
The fact that, at the time the first 
of a series of mortgage notes falls 
due, the land is in the possession 
of a receiver appointed in a suit 
brought against the mortgagor by a 
third person, does not deprive the 
mortgagee of the right to declare 
the whole debt due, according to the 
option given to him by the mort- 
gage, and to bring suit to foreclose 
it. Muleahey v. Strauss, 151 Ill. 70, 
37 NE 702. 

62. Smith v. Lamb, 59 Misc. 568, 
111 NYS) 455. 

63. House v. Clarke, (Mo.) 187 SW 
57. 
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ency of proceedings to condemn the land,** or igno- 
rance of the creditor’s address,®> except where the 
mortgagor after making every reasonable effort has 
been unable to find the ereditor,°® as where the 
mortgage has been assigned without his knowl- 
edge,®? although not in that case if the debtor made 
no tender to the mortgagee to whom he supposed 
interest was payable,®* and except where the mort- 
gagee is in another state.®® 

Prevention by creditor. The courts, however, will 
not consider the mortgagor in default or permit fore- 
closure where he, being able to pay, has attempted 
to do so and has been prevented by the acts of the 
creditor,’° or where the course of dealing has been 
to make and accept tardy payments and the mort- 
gagee attempts to accelerate maturity and foreclose 
for an ulterior purpose without warning that he 
desires to change the custom.™! So, where the mort- 
gagor has acted in good faith and his failure to 
comply with the terms of the mortgage was due to 
the other party, there is no acceleration.”? 

Payment of taxes. There is no default as to a 
tax payment merely because the payment was made 
under an erroneous description,’® but a default is 
not cured because excused under an arrangement 
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with the collecting municipality,’* or by the facet 
that the mortgagor has become the owner of the 
tax sale certificate; 7* and if the mortgagee in good 
faith pays the taxes, as authorized by the mort- 
gage, the mortgagor on failing to reimburse him, 
cannot defeat foreclosure by asserting that the taxes 
were invalid.’® 

Insurance. Inability to procure insurance in the 
amount stipulated for will not excuse a default.” 

[§ 1053] i. Waiver of Default—(1) In General. 
In conformity to the general rule,’ waiver, in this 
connection, depends on knowledge of the rights 
claimed to have been waived.’ Waiver does not — 
arise from forbearance for a reasonable time,*° but 
may be inferred from the mortgagee’s passive ac- 
quiescence,*! from his knowledge of the sale of the 
property in violation of a condition, without making 
objection,’? from acts putting the debtor off his 
guard and leading him to believe that the right has 
been waived,®* or from his neglect to perform condi- 
tions binding on him and on which his right to take 
advantage of the default is predicated; ** but not 
generally from loose declarations which he is under 
no obligation to make, and on which no person relies — 
to his prejudice.8> A waiver of a breach of the con- 


64. Bellows v. Los Angeles Dock, 
ete., Co, 56 Cal. A: 168, 204 P 858, 

65. Dunn v. Barry, 35.Cal. A. 325, 
169 P 910 (under statute providing 
for payment by deposit in name of 
creditor); Dwight v. Webster, 32 
Barb. (N..Y.) 47, 10 AbbPr 128, 19 
HowPr 349; Atkinson v. Walton, 162 
Pa. 219; 29 A 898s. 

[a] Tender at the residence or 
place of business of the mortgagee, 
if he is within the state, is required. 

Schneider, 55 HowPr 
GN SY) a hss: 


[b] Where the debt is payable at 
a certain place, tender or deposit of 
the amount must be made there, al- 
though the note is elsewhere. Mc- 
Sees v. Leavitt, 10 Utah 91, 37 P 
164. 

66. Isaacs v. Baldwin, 105 NYS 
88 [aff 114 App. Div. 908, 100 NYS 
1122]. 

“A court of equity will not per- 
mit the mortgagee or his- assignee 
to take an unconscionable advantage 
of the mortgagor, who is willing and 
able to pay the interest at the pre- 
seribed time, but without fault on 
his own part is unable to find the 
mortgagee, although he makes every 
reasonable effort to do so. In such 
a case there can be no valid elec- 
tion to declare the principal due.” 
Isaacs v. Baldwin, supra. 

67. Schieck v. Donohue, 92 App. 
Div. 330, 335, 87 NYS 206. 

‘Tf the holder of the mortgage in- 
tended to take advantage of the neg- 
lect of the mortgagor to pay the 
interest, ‘It was his duty, as an hon- 
est man, to have given notice... 
of the assignment and of his resi- 
dence or the place where the pay- 
ment could be made.’*”’ Schieck v. 
Donohue, supra [quot Crary v. Smith, 
2ANGS YO. 16s 

68. Scharff v. Annattee Realty Co., 
96 N. J. Eq. 225, 124 A 702. 

69. Weyand v. Park Terrace Co., 
202 N. Y. 231,:95 NE 723, 36 LRANS 
308, AnnCas1912D 1010; Hale v. Pat- 
tony 60 MN 2 2337019 VAM a6s; 

[a] Where the mortgage specified 
no place of payment, failure to ten- 
der interest at the mortgagee’s resi- 
dence in another state did not con- 
stitute a default for which the 
principal could be declared due. 
Weyand v. Park Terrace Co., 202 N. 
¥. 231, 95 NE 728, 36 LRANS 308, 
AnnCas1912D 1010. 

70. Ill—Egegert v. Sexton, 202 Ill. 
A. 542 : 


‘Ind.-Kerbaugh v. Nugent, 48 Ind/ 


A. 438, 95 NE 336. 
Iowa.—Farmers’ Sav. Bank vy. Roe, 
195 Iowa 137, 191 NW 810. 
Md.—Slagle v. Crise, 129 Md. 443, 
99 A 666, LRA1917D 551. 


eg are v. Faxon, 28 Mich. 
N. J.—Wilson v. Bird, 28 N. J. 
Eq. 352; Tompkins v. Tompkins, 21 
INGO msi Oe 
Pa.—Ewart v. Irwin, 1 Phila. 78. 
Wash.—Tibbetts v. Bush,  etce., 
eee Corelli Wash. 657189 see 
[a] Mlustrations—(1) Upon the 


maturity of one of four notes se- 
cured by a mortgage containing an 
acceleration clause, it appeared that 
upon the due date of the first note 
the debtor was desirous of. paying, 
had the money in the bank at which 
the notes were payable and was look- 
ing for the creditor, who could not 
be found, and that the creditor did 
not present the note until three days 
later and was apparently evading 
collection so as to bring foreclosure 
proceedings for the entire debt. 
Kerbaugh v. Nugent, 48 Ind. A. 43, 
95 NE 336. (2) The creditor failed 
to send the interest coupons to the 
bank at which they were payable for 
four months after the interest be- 
came due and then, with knowledge 
that the bank at which the inter- 
est was payable had remitted the 
money to another bank where the 
creditor did business, transmitted the 
coupons for collection to the first 
with instructions to return them if 
the money was not there to pay 
them, and thereupon declared the 
entire debt due and instructed fore- 
closure proceedings, with the pur- 
pose of accelerating the maturity of 
the principal in order to obtain a 
higher rate of interest. Farmers’ 
Sav. Bank v. Roe, 195 Iowa 137, 191 
NW 810. (3) Where mortgagee re- 
fused to make known to the ex- 
ecution purchaser the amount of in- 
terest due, although inquiry -was 
made before default, and tender was 
made immediately on discovery of 
amount due, after the bringing of 
suit to foreclose, there is no default. 
Tibbetts v. Bush, etc., Piano Co., 111 
Wash. 165, 189 P 996. (4) Interest 
is not in default where the party 
to whom interest is tendered dis- 
claims possession of the coupons 
which the mortgage requires to be 


surrendered on payment. HMeggert v. 
Sexton,7202)\Tll. Al 542. . 
71. French v. Row, 77 Hun 880, 


28 NYS 849. ' 

72. Noyes v. ,Clark, 7 «= Paige 
(N, Y.) 179, 32 AmD 620 [dist Ben-~ 
nett v. Stevenson, 53 N. Y. 
See McCotter v. De Groot, 19 N. J. 
Eq. 72 [rev on other grounds 19 
N. J. Eq. 531] (where mortgagee 
promised to call for mortgage pay- 
ment and default was caused by his 
failure to do so). 

73. Downs v. Wilson, (Tex. Civ. 
A.) 183 SW 803 (decided under stat- 
ute). 

74 Weiner v. Cullens, 97 N. J. 
Eq. 523, 128. A’ 176. 


75. Meinshausen v. Alter, 198 Ill. 
ARS SiGe 

76. Farmers’ Security Bank  v. 
Martin, 29 N. D. 269, 150 NW 572, 
LRA1915D 432. 

77. Walker v. Cockey, 38 Md. 
Toe 

78. See Waiver [40 Cyc 253]. 

79. Greene v. Richards, 244 Mass. 


495, 1389 NE 175 
80. Hewitt v. 
P 4238. 
81. 


Dean, 91 Cal. 5, 27 
Congregational Church Bldg. 
Soe. v. Osborn, 153 Cal. 197, 9435P 
881. See First Federal Trust Co. 
v. San Francisco First Nat. Bank, 297 
Fed. 353 (waiver of effect of receiver- 
ship). 

g2. Merriam v. Leeper, 192 Iowa 
587, 185 NW 134. . 

83. Beason v. Johnston, 194 Iowa 


1100, 191 NW 311; Blackman Ye 
Carey, 192 Iowa 548, 185 NW 87. 
{a] Advice to postpone payment 


of taxes.—Advice to the mortgagor, 
who was without sufficient funds, to 
postpone the payment of the first 
half of the taxes until the second 
half should become due is a waiver 
to the extent of such advice. Beason 
a aaa 194 Iowa 1100, 191 NW 

84 Lawrance v. Ward, 28 Utah 
L29 ATOPY 229; 

85. Powell v. Rogers, 105 Ill. 318; 
Kilborn v. Robbins, 8 Allen (Mass.) 
466; O’Connor v. Meskill, (N. J. Ch.) 
30) FAL LOGI: . 

[a] Statements indicating a con- 
siderate feeling on the part of the 
mortgagee toward the mortgagor and 
a disposition to treat him with for- 
bearance, made at the time of ex- 
ecuting the mortgage, do not con- 
stitute a waiver of the right, under 
an express clause in the mortgage, 
to declare the whole amount due on 
a partial default, nor a contract not 
to exercise that privilege. O’Connor 
v. Meskill, (N. J. Ch.) 39 A 1061. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
e 


508]. 


-§§ 1053-1055] 


dition of the mortgage, and of the consequent right 
to foreclose, may arise from the conduet of the 
mortgagee in resorting to other means of obtaining 
satisfaction of his debt,8® from his abandoning his 
prayer for sale of the mortgaged premises and ask- 
ing for a money judgment instead; *? but not from a 
demand for payment after the bringing of foreclo- 
sure proceedings,** or an unaccepted offer of pay- 
ment,*® or an act not inconsistent with the enforce- 
But a stipulation that 
payment be made in cash is waived by objecting to 
a tendered check on other grounds.®! 

A mortgagee may 
waive his right to foreclose, either absolutely or for 
a limited period, by a sufficient agreement with the 
mortgagor, by which he relinquishes that right,°* 
‘the extent of the waiver, however, being limited by 


ment of the mortgage.®® 


[§ 1054] (2) Agreements.°2 


86. Cal.—Gerig v. Loveland, 130 
Cal. 512, 62 P 830; McArthur v. Ma- 
gee, 114 Cal. 126, 45 P 1068. 

Conn.—Mallory v. Hitchcock, 29 
Conn. 127. 

Ind.—Goff v. Hedgecock, 144 Ind. 
415, 43 NE 644. 

La.—Learned v. Walton, 42 La. 
Ann. 455, .7.S 723. 

N. Y.—wWilliams v. Townsend, 14 
N. Y. Super. 411. 

Pa.—Schweitzer v. Stoeckel, 4 
Phila. 281. 

Utah.—Bacon v. Raybould, 4 Utah 
Osh Owes 48055 ital ee Balle 

[a] Rule applied.—(1) Taking 
rents and profits from the land suf- 
ficient to discharge the debt. Mal- 
lory v. Hitchcock, 29 Conn. 127. (2) 
Widow’s election between dower and 
her ‘rights as mortgagee under a 
mortgage requiring such election to 
be made. Schweitzer vy. Stoeckel, 4 
Phila. (Pad 281: 


87. Ladd v. Ruggles, 23 Cal. 232. 

88. Parker v. Olliver, 106 Ala. 549, 
18 AS 40. 

89. Jackson v. Campbell, 5 Wend. 

(CNG) YZ): Mbi2. 

90. Porter v. Wheeler, 105 Ala. 
4515 pA Se 224 

[a] Thus, where the mortgagee 


sued for a debt not covered by the 
mortgage, recovered judgment, and 
had the mortgaged premises sold on 


execution, it was held that this does 
not prevent him from foreclosing for 
the mortgage debt. Porter!) ‘vy. 
Wheeler, 105 Ala. 451, 17 S 221. 

91. Jacobs vy. Gauntlett, 279 Pa. 
449, 124 A 129. 

92. Extension agreements see 
supra §§ 1041, 1042. 

93. Ala.—Bolling v. Roman, 95 


Ala. 518, 10 S 558. 

Cal.—Seaton v. Fiske, 128 Cal. 549, 
61 P 666. 

Ga.—Byars v. Bancroft, 22 Ga. 34. 

Iowa.—Blackman v. Carey, 192 
Iowa 548, 185 NW 87. 

N. H.—Sanborn v. Ladd, 69 N. H. 
221, 389 A» 1072. 

N. Y.—Arnot v. Union Salt Co., 
186 N. Y. 501, 79 NE 719; Nicholson 
ee inaee, 51 "App. Div. 604, 64 NYS 


[a] Rule applied.—Where the se- 
cured note had been pledged but the 
maker did not know of the rights 
of the pledgee, an agreement be- 
tween the maker and the mortgagee 
that interest might be paid at a time 
after the due date was held to pre- 
vent the pledgee and mortgagee from 
declaring the whole debt due for 
failure to pay interest as required 
by the note, tender thereof having 
been made shortly after suit. Black- 
ee v. Carey, 192 Iowa 548, 185 NW 

{b] Power of majority of bond- 
holders.—(1) The owner of the ma- 
jority of bonds secured by a cor- 
porate mortgage may, by agreement 
with the directors, waive the right 
to accelerate the indebtedness for 
nonpayment of interest where the 
mortgage provides that the owner 
of the majority of such bonds may 
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declare the whole principal due for 
such default. Arnot v. Union Salt 
COs SUS GING 2 sq D0 7D coN BB tl Os nC 2,) 
Where a large majority of the hold- 
ers of bonds of a railroad secured 
by mortgage entered into a scheme 
by which interest in arrear was re- 
leased, and a new mortgage taken 
in its place, this, as against a 
minority bondholder, amounted to a 
waiver of the right to treat the prin- 
cipal as due on account of such de- 
fault of interest. Lyon v. New York, 
etc., R. Co., 18 NYSt 732 [aff 14 Daly 
489, 15 NYSt 348]. 

94. Beal v. Stevens, 72 Cal. 451, 
14 P 186; Hicks v. Elwell, 129 Il. 
A. 561; Nosler v. Haynes, 2 Nev. 53. 

{a] Ilustrations.—(1) A stipula- 
tion between the parties to a mort- 
gage that judgment may be entered 
for a certain sum of money is no 
waiver of the right to foreclose the 
mortgage. Nosler v. Haynes, 2 Nev. 
53. (2). An entry of satisfaction on 
the record, on the payment of the 
first of five notes secured by the 
mortgage, may deprive the mortga- 
gee of the right to a decree against 
the property, but not of his right to 
a personal decree against the mort- 
gagor for the remaining notes. Beal 
youStevens,, W2niCal, 459140 P ase, 
(3) An agreement with two of three 
defendants not to foreclose against 
them while they paid their two thirds 
of the interest did not extend the 
maturity. of the mortgage note. 
Hicks v. Hiwell, 129 Ill. A. 561. 


95. Mullen v. Gooding Impl, etc., 
Co., 20 Ida. 348, 118 P 666. 
96 Leavitt v. Pratt, 53 Me. 147; 


First State Bank v. Day, 188 Mich. 
228, 154 NW 101; Kingsbury v. Gas- 
trell, 110 Miss, 96, 69 S 661; Lewis 
vy. Nunn, 180 N. C. 159, 104 SE 470. 

fa] Bule applied.—(1) A promise 
without consideration to extend the 
time of payment of the first. install- 
ment does not create an estoppel en- 
abling the mortgagor to prevent ac- 
celeration of maturity by a tender 
of the overdue installment. Lewis 
v. Nunn, 180 N. C. 159, 104 SE 470. 
(2) A statement by the purchaser 
of notes secured by a deed of trust 
on the family residence of the pur- 
chaser’s niece that the notes were 
bought in order to save the home 
place, and that the niece would never 
be able to pay the notes, and that 
the purchaser would give them to 
her does not create an estoppel to 
foreclose the deed of trust. Kings- 
bury v. Gastrell, 110 Miss. 96, 69 S 
661. (3) Suggestions by the first 
mortgagee to the second mortgagee 
as to the payment of interest, which 
suggestions are not complied with by 
a tender of the amount of interest 
claimed, do not create an estoppel. 


First State Bank v. Day, 188 Mich. 
228, 154 NW 101. 
97. Faxton v. Faxon, 28 Mich. 


159; McCotter v. De Groot, 19 N. J. 
Eq. 72 [rev on other grounds 19 
N. J. Eq. 531]; Ward v. Scarborough, 
(Tex. Commn. A.) 286 SW 434. 

[a] Rule applied.—A promise to 


| the nature of the agreement.®* 
effected by uncompleted negotiations,®® or by a mere 
verbal agreement or promise,®® unless an estoppel 
can be raised against him by the fact that the other 
party to the agreement has relied on such promise 
and has performed his part of the bargain.°* Where 
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A waiver is not 


the agreement is conditional, equity may give relief 
against an unintentional breach of the condition.®® 

[§ 1055] (3) Acceptance of Overdue Installments 
or Interest—(a) Waiver of Particular Default. 
Where a mortgagee accepts payment of an install- 
ment of interest after it is in arrear, it is a waiver 
of his right to declare the entire indebtedness due 
on account of such default; °° but waiver does not 
result from an acceptance by a person not author- 
ized to receive payment,! or from the payment and 
acceptance of only part of the overdue interest or 


forego the right to declare the entire 
indebtedness due for default in pay- 
ment of interest, made with knowl- 
edge that the mortgagor was at- 
tempting to arrange a new loan to 
pay off the entire indebtedness and 
abandoned the effort relying on the 
promise, is a waiver of such right. 
Ward v. Scarborough, (Tex. Commn. 
A.) 236 SW 434. 

98. Noyes v. Anderson, 124 N. Y. 
175, 26 Nip 316, 21 AmSR 657. 

[a] Thus, "where a mortgagee 
covenants with the mortgagor, after 
the mortgage has become due, not to 
foreclose during her lifetime, so long 
as no taxes or assessments on the 
property remain unpaid for more 
than thirty days, the omission of the 
mortgagor to pay a sewer assess- 
ment of which she was not aware, 
but which she paid as soon as she 
learned of it, will not subject her 
to the loss of the benefit of the 
agreement, as equity will relieve her 
from the forfeiture entailed by her 
mistake. Noyes v. Anderson, 124 N. 
¥. 175,26 INE 316920 Ams R667 

99. U. S.—Alabama, ete., Mfg. Co. 
v. Robinson, 56 Fed. 690, 6 CCA 79. 

Ala.—Parker v. Olliver, 106 Ala. 
549, 18 S 40. 

Cal.—Trinity County Bank v. Haas, 
151° Cal: 553, 91° P 385; Mason v. 
Luee, 116 Cal. 232, 48 P 72; Sykes 
5 Cal. Unrep. Cas. 601, 47 


Ill.—Houston v. Curran, 101 Ill. A. 


203.. See Van Vlissingen v. Lenz, 171 
Ill; 162, 49 NE 422 (waiver question 
for jury). 

Ind.—Huston vy. Fatka, 30 Ind, A. 
693, 66 NE 74. 

Iowa.—Collins v. Nagel, 203 NW 


702; Smalley v. Ranken, 85 Iowa 612, 


52 NW 507. 
Kan.—Jacobs v. Swift, 8 Kan. A. 
SoTo6) PerLet. : 
Mich.—Brown v. Thompson, 29 


Mich. 72. 
ge a oy hv cngba v. Grayston, 83 Mo. 
N. J.—Sire v. Wightman, 25 N. J. 

Eq. 102. 
ING YG 


N. Y.—Malecolm vy. Allen, 49 
448; Ver Planck v. Godfrey, 42 App. 


Div. 16, 58 NYS 784; Lawson v. 
Barron, 18’ Hun 414; Lyon v. New 
Work) vete., Ri Coil, 14> Daly 743897 015 
NYSt 348. Compare Rubens v. Prin- 


dle, 44 Barb. 336 (payment -of arrears 
after acceleration of whole debt). 

N. C.—Bizzell v. Roberts, 156 N. 
C. 272, 274, 72, SE 378 [cit Cyc]. 

Va.—-Fant v. Thomas, 131 Va. 38; 
108 SE 847, 19. ALR 280; Faulkner 
Vv. Hewerpers eee 4 Rand. (25 Va.) 
245, 

{a] A remittance which is not 
credited because the creditor then in- 
tends to foreclose for the default is 
not @ waiver, especially where the 
amount thereof does not cover the 
arrears. Tourny v. Bryan, 66 Cal. A. 
426, 226 P 21. 

Effect of payment generally see 
supra § 1038. 

1. Sloat v. Bean, 47 Iowa 60 (agent 
without authority). 


862 [41 C.J] 


installment,? or acceptance of payment upon a con- 
dition which is not complied with by the debtor,’ 
or which expressly excludes a waiver,’ or defines and 
limits the effect of the accepted payment.® An ac- 
tion already commenced is not defeated by the 
acceptance of overdue interest,® and there is some 
authority to the effect that where the stipulation 
maturing the debt is absolute and not dependent 
on an election, the acceptance of arrears does not 
waive the default.’ 

[§ 1056] (b) Waiver of Other Defaults. The ac- 
ceptance of an overdue installment of principal or 
interest is not a waiver of the right to mature the 
indebtedness and foreclose because of a different 
default,’ even though the mortgagee then has knowl- 
edge of such other delinqueney,® and a fortiori, when 
he is ignorant of it.1° Acceptance of interest in 
arrears is not a waiver of a tax default,’+ or a de- 
fault as to an installment of principal,’* and a 
default as to interest is not waived by accepting 
arrears of principal.!® Likewise, the acceptance of 
defaulted interest does not. prejudice the mort- 
gagee’s right to declare the entire mortgage due 
on a subsequent occurrence of a similar default,'* 
nor does the acceptance of a subsequent installment 
waive a default as to a prior installment for which 
the debt has been matured and foreclosure is pend- 
ing,!> nor a prior default of which the creditor is 
ignorant because payment was made by a worthless 


2. American L. & T. Co. v. Union [a] 
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For example (1) breach of 


[§§ 1055-1058 


check.1® The acceptance of a payment in such a way 
as to cause the debtor to overlook another sum in 
arrears will waive a forfeiture,*’ and it has been 
held that the acceptance of interest waives a prior 
breach of an extension agreement and leaves such 
agreement in full effect.1® 

[§ 1057] (4) Acceptance of Taxes.1° Where a 
mortgagor who has defaulted in the payment of 
taxes pays the same without prejudice to the mort- 
gagee and before suit brought to declare the debt 
due because of the default, such payment operates 
as a waiver of the default; °° but acceptance of 
taxes does not waive another existing default,?+ 
nor does failure to foreclose on the first delinquency 
in paying taxes waive the right to foreclose on a 
subsequent delinquency in this respect.22 Where 
the mortgagor covenants that he will pay the taxes 
on the property, in default of which the mortgagee 
may foreclose, the latter does not waive his right to 
foreclose for breach of this covenant by paying the 
taxes himself and charging them to the mortgagor.’ 

[§ 1058] (5) Delay or Failure To Foreclose. Pro- 
ceedings to foreclose a mortgage should be taken 
with reasonable promptness,?* and the right under — 
the terms of the mortgage to foreclose for the entire - 
indebtedness on a partial default may be lost by 
laches, although not, it seems, by any delay which 
has not operated to the benefit of the mortgagee 
or the detriment of the mortgagor.*® 


17.. Rathbone v. Forsyth, 171 App. 


Depot Co., 80 Fed. 36; Robinson v.| covenant to keep property insured.} Div. 26, 156 NYS 888. 
Miller, 317 Ill. 501, 148 NE 319;| Mechanics’ Realty, etc., Co. v. Leva, [a] Thus the acceptance of a’pay- 
Jewell v. Logsdon, (Iowa) 206 NW|16 Ga. -A. 7, 84 SE 222. (2) Breach] ment of interest when none was due 


136; La Plant v. Beechley, 182 Iowa 
452, 165 NW 1019; Smith v. Hooton, 
82PayADist.. 250: 

8S. Odell v. Hoyt, 73 N. Y. 343; 


Maclaine v. Gatty, [1921] 1 A. C.} chinery. 


of condition to make certain improve- 
ments on property. 
ards, 244 Mass. 495, 139 NE 175. 
Breach of agreement to replace ma- 
Union, Crust “Cot 


and without demanding an install- 
ment of principal which was over- 
due precludes forfeiture for such de- 
fault. Rathbone v. Forsyth, 171 App. 
Div. 26, 156 NYS 888. : 


Greene v. Rich- 
(3) 


v. New 


376. Jersey Water, ete., Co., 93 N. J. Eq. 18. Seal v. Gimson, 110 L. T. Rep. 
[a] Thus, where, after suit for|562, 117 A 155 [aff 94 N. J. Eq.|N. S. 583. 

the foreclosure of a mortgage was | 446, 120 A 329]. 19. Payment of taxes to proper 

brought for the nonpayment of in- 9. Union Trust Co. v: New Jersey | authorities as preventing acceleration 


terest, the creditor accepted payment | Water, etc., Co., 
of the overdue interest pursuant to 
an arrangement by which the par- 


ties were to execute an agreement 


supra. 

10. Greene v. Richards, 244 Mass. 20. 
495, 189 NE 175; Bergman v. Fortes- 
cue, 74 N. J. Eq. 266, 69 A 474 


see supra § 1046. 
Smalley v. Ranken, 
612, 52 NW 507. 

21. Greene v. Richards, 244 Mass. 


85 Iowa 


changing the terms of the mortgage, 11. Bergman v. Fortescue, 74 N.| 495, 139 NE 175. 

and the mortgagor failed to exe-|J. Eq. 266, 69 A 474; Derechinsky 22. Parker v. Olliver, 106 Ala. 549, 

cute the agreement, there was no|v. Epstein, (N. J. Ch.) 130 A 720. 18 S 40. : 

waiver of the default. Odell v. Hoyt, 12. Northwestern Mut. L. Ins. Co. 23. Brickell v. Batchelder, 62 Cal. 

73s Noi. 843. v. Butler, 57 Nebr. 198, 77 NW 667;|623; Rasmussen v. Levin, 28 Colo. 
4 Morgan v. Rodermond, 123/Fay v. Picariello, 109 Mise. 662, 180] 448, 65 P 94; Union Cent. L. Ins. 


Misc. 326, 205 NYS 14 [aff 207 NYS| NYS 621; 


Doolittle v. Nurnberg, 27 


Co. v. Puckett, 97 Kan. 428, 430, 155 


882 mem]. 

5. Wienke v. Smith, 179 Cal. 220, 
176 P 42. 

{a] Thus the right to foreclose on 
default in the payment of an install- 
ment is not waived by acceptance of 
payments pursuant to a collateral) 
agreement binding the mortgagee to 
release lots sold by the mortgagor 
on receiving payments made on ac- 
count thereof. Wienke vy. Smith, 179 
Cal. 220, 176) Pe42. 


6, Evans v. Horner, [1925] Ch. 
Aled g, 
{a] Under the English statute al- 


lowing the mortgagee to call in the 
mortgagse where interest is more than 
twenty-one days in arrear, a mort- 


gagee who has commenced suit after | 


a default for twenty-one days is en- 
titled to judgment even though after 
the commencement of the suit he ac- 
cepted payment of the overdue inter- 
est. Evans v. Horner, [1925] Ch. 177. 

7.. Moore v. Sargent, 112 Ind. 484, 
14 NE 466. See Bizzell v. Roberts, 
156 N. C. 272, 72 SE 378 (suggesting 
but not deciding the point). 

8. Mechanics’ Realty, etc., Co. v. 
Leva, 16 Ga. A. 7, 84 SH 222; Greene 
Vv. Richards, 244 Mass. 495, 1389 NE 
175; Union Trust Co. v. New Jersey 
Water, etc, Co,, 93). NOW be wooe: 
117 A 155 [aff 94 N. J. Eq. 446, 120 
A 329]. 


N. D. 521, 147 NW 400. 
13. Malcolm v. Allen, 49 N. Y. 448. 


14. Ala.—Parker v. Olliver, 106 
Ala. 549, 18 S 40. 

Cal.—Campbell v. West, 86 Cal. 
197, 24 P 1000; Dunn v. Barry, 35 
CalweAr 1325,.0069 BE Fotis 

Ind.—Moore y. Sargent, 112 Ind. 
484, 14 NE 466. 

Iowa.—Collins v. Nagel, 203 NW 


702. 

Nebr.—Baldwin Inv. Co. v. Bailey, 
45 Nebr. 580, 63 NW 847. 

N. J. —Industrial Land Development 
Comty. "Post, 5 Nie dt Hantb593i7 A 


892; O’Connor v. Meskill, (Ch.) 39 A 
1061; Post v. Industrial Land De- 
velop. Co., (Ch.) 34 A 137. 


N. Y.—Odell v. Hoyt, 73 N. Y. 348. 

Pa.—Pennsylvania Hospital Con- 
tributors v. Gibson, 2 Miles 324; 
Pennsylvania Trust Co. v. Bogert, 11 
Kulp 247. 

[a] Rule applied.—The accept- 
ance of overdue interest installments 
after protest against the delay does 
not require the mortgagee to give 
prior notice of his intention to de- 
clare the entire debt due on a subse- 
quent default. Dunn v.\Barry, 35 Cal. 
A, 325, 169 P 910. 

Curran v. Houston, 201 Ill. 442, 
66 NE 228. 

16. Bodner v. Rotman, 95 N. J. 

Hq. 510, 123 A 529. 


P 930, 934s ficiteyet. 
“The mortgage was made with ref- 
erence to the statute, and the right © 
to make payment would have been 
a part of the mortgage if it had not 
been written into it. This right is 
given to the mortgagee in order to 
prevent a _ sacrifice of the security 
through the neglect of the mort- | 
gagors to pay the taxes. Such a pay- 
ment by the mortgagee in no way 
cured the breach of the covenant, 
which operated to mature the mort- 
gage debt and rendered the mortgage 
absolute.” Union Cent. L. Ins. Co. 

v. Puckett, supra. 

24. Trinity County Bank v. Haas, 
151 Cal. 553, 91 P 385; Bloomer vi 
Dau, 122 Mich. 522, 81 NW 331; North 
American F. Ins. Co. v. Mowatt, 2 
Sandf. Ch. (N. Y.) 108; Damet> v. 
48tna L. Ins. Co., 122, 179 
P 760, 761, 5 ALR 4384 [quot Cye]. 

B2BapN: $.—Bower v. Stein, 177 Fed. 
673, 101 CCA 1299. 

Cal.—Fletcher v. Dennison, 101 Cal. 


292, 35 P 868; Hewett v. Dean, 25 
P 753 (delay at mortgagor’s re- 
quest). 


Kan.—Kansas L. & T. Co. v. Gill, 
2 Kan. A. 488, 43 P 991. 

Mass.—Lewis v. Blume, 226 Mass. 
505, 116 NE 271. 

Mo.—Kansas wy Sav. a. v. 
Mastin, 61 Mo. 435 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


pe 


~ §§ 1059-1061] 


[§ 1059] 3. Postponement of Right To Foreclose 
A stipulation in a 
mortgage postponing the right to foreclose until a 
‘period later than the maturity of the secured debt or 
obligation must be strictly construed,?® but is valid 
and will be given due effect,?* as will also a pro- 
vision that the other property of the mortgagor shall: 
be exhausted before resort is had to foreclosure. 
But a provision that the ereditor will expect pay- 
ment only from a fund to be ereated by the debtor 
in a certain manner will not prevent foreclosure 
if the debtor unreasonably fails to act;?® and a 
stipulation that the mortgagee will not ‘‘assign or 
until he has made ad- 
vances to a certain amount will not prevent him 
from foreclosing for the sum actually advanced, 
before the advances amount to the sum specified.®° 

[§ 1060] b. Extrinsic Agreements. The parties 
to a mortgage may postpone the right to foreclose 
it by a separate agreement to that effect.%+ 


—a. Stipulations in Mortgage. 


dispose of the mortgage’’ 


N. J.—Union Trust Apa v. New Jer- 


sey Water, etc., Neds, CEOs 
562, 117-A°155 [aft 94 N. J. Ea. 446, 
120.-A 329]. 


Okl.—Damet v. AStna L. Ins. Co., 
2. Ok)” 1229-179 PP 760s 61) 5 ALR 
434 [quot Cyc]. 

aches as defense to foreclosure 
generally see infra § 1080. 

26. Lowenthal v. Georgia Coast, 
ete., R. Co., 233 Fed. 1010. 

27. Equitable Trust Co. v. Wash- 
ington-Idaho Water, etc., Co., 300 
Fed. 601; Duvall v. Farmers’ Bank, 
9 Gill & J. (Md.) 31; Stewart v. 
Bardinws Jus UN: Cll277; 18-85 7320; 
Union Trust Co. v. Chattanooga Hlec- 
tric) dr, Co... LOL” Tenn 2979147 Siw 
422. 

{a] The meaning of “month” in 
an agreement that the mortgagee 
would not call in the mortgage 
within “six months” of a’ specified 
time if certain. conditions were per- 
formed is a calendar month and not 
a lunar month. Schiller v. Peter- 


son & Co.; Jitd.,,. [19247 1°Ch:, 394. 

23. Riblet v. Davis, 24 Oh. St. 
114. 

29. Earle v. Sunnyside Land Co., 


150 Cal. 214, 88 P 920. 

[a] Thus a stipulation that the 
creditor will look for payment only 
to the proceeds of the sale of lots 
covered- by the deed of trust does 
not prevent foreclosure of the deed 
of trust where the debtor has failed 
to sell the lots within a reasonable 
time and has violated its agreement 
to use due diligence. HEarle v. Sunny- 
side Land Co., 150 Cal. 214, 88 P 920. 

30. Baldwin v. Flagg, 36 N. J. Eq. 
48 [rev on other grounds 38 N. J. 
Eq. 219, 48 AmR 308]. 

31. Colo.—Hamill v. Clear Creek 
County Bank, 22 Colo. 384, 45 P 411. 


Ill.—Gray v. Robertson, 174 Ill. 
242, 51 NE 248, 
Iowa.—Malli v. Willett, 57 Iowa 


705, 11 NW 661. 

La.—Relf v. McDonogh, 19 La. 100. 

Mich.—Keagle v. Pessell, 91 Mich. 
618, 52 NW, 58; Brown v. Miller, 63 
Mich. 413, 29 NW 879. 

N. H.—Rogers v. Mitchell, 41 N. 
H:. 54. 

N. Y.—Cook v. Adams, 32 App. Div. 
885, 53 NYS 120; Noyes v. Anderson, 
14 Daly 526. 1 NYS 5 [aff 124. N. Y. 
175, 26 NE 316, 21 AmSR 657]; Union 
Dime Sav. Inst. v. Quinn, 63 HowPr 
211. 

Vt.—Thompson-Starrett Co. v. E. 
B. Ellis Granite Co., 86 Vt. 282, 84 
A 1017. 

[a] Postponement until completion 
of other contract.—Where the con- 
temporaneous agreement between the 
parties was that the mortgage would 
not be foreclosed until the comple- 
tion of a certain contract between 
them, the mortgagee could not hasten 
the time of foreclosure by crediting 
the mortgagee with the full con- 
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mortgagor.*4 


ment,°8 


An 


Sideration to accrue to the mort- 
gagee on the completion of such con- 
tract. Thompson-Starrett Co. v. E. 
B. Ellis Granite Co., 86 Vt. 282, 84 
A 1017. 

[b] Agreement between mortgagor 
and purchaser.—The mortgagor and 
purchaser of the mortgaged premises 
cannot affect the rights of the mort- 
gagee to enforce a later mortgage, 
given on other land by the mortgagor 
to the purchaser, by any agreement 
between themselves after the earlier 
mortgagee had commenced suit for 
foreclosure of the later mortgage. 
Magill v. Brown, 20 Tex. Civ. A. 662, 
50 SW 143, 642. 

32. Byers v. Byers, 65 Mich. 598, 
32 NW 831; Mjones v. Yellow Medi- 
cine County Bank, 45 Minn. 335, 47 


NW 1072: Mentzer v. Abbott, 20 
Wash. 708, 54 P 762. 
[a] MTllustrations.—(1) . Where a 


subsequent agreement with the mort- 
gagor is merely that no deficiency 
judgment shall be taken against him, 
this does not prevent the mortgagee 
from foreclosing (Mentzer vy. Ab- 
bott, 20 Wash. 708, 54 P 762); (2) 
neither does a junior mortgagee’s 
agreement merely to allow a renewal 
of the senior lien (Mjones v. Yellow 
Medicine County Bank, 45 Minn. 335, 
47 NW 1072). 

33. Pugh v. Fairmount Gold, etc., 
Mint Co. ye1t2t Ute S:) 23805) SCt 1st, 
28 L. ed. 684; Ferris v. Spooner, 102 
NOY LO 5 NE 773. 

[a] Thus, where certain holders 
of the notes of a corporation, secured 
by mortgage, agree to convert their 
notes into stock, if all holders of 
notes will do- the same, and all do 
not, the agreement is no bar to a 
foreclosure. Pugh vv. Fairmount 
Goldetc., (Mine Co; 112 Ua'S. 238.) 
SCt 131, 28*L. ed. 684. 


34. Haney v. Roy, 54 Mich. 635, 20 
NW 621. 
[a] Thus, where it has _ been 


agreed that a purchase-money mort- 
gage shall not be foreclosed until 
the mortgagee has removed all clouds 
on the title, but the mortgagor has 
endeavored to prevent him from do- 
ing so, by acauiring and setting up 
independent titles in himself, he is 
estopped to rely on the agreement. 
Haney v. Roy, 54 Mich. 635, 20 NW 


621. 

35. Ill. Henry v. Hodge, 171 ml. 
A. 10. ; 

Iowa.—Collins v. Nagel, 203 NW 
702; Mills County Nat. Bank v. 


Perry, 72 Iowa 15, 38 NW 341, 2 Am 
SR 228. 

Ky.—Robinson, etc., Co. v. Ran- 
dall, 147 Ky. 45, 143 SW 769. 

pa ier ae dam v. Noble, 77 Me. 
390. 
Mass.—McCarthy  v. 247 
Mass. 514, 142 NE 806. 

N. Y.—McLean v. Towle, 3 Sandf. 
Cheeltis 


Simon, 


be supported by a _ consideration.*® 
parol agreement thus varying the provisions of a 
mortgage has been ‘sustained,** it is of doubtful 
validity,*” and is not binding if it was made prior 
to, and has become merged in, the written instru- 
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agreement which fails to stipulate a postponement 
of foreclosure is insufficient for that purpose,” 
and a conditional agreement will become effective 
only on the fulfillment of the condition,®* unless 
performance of the condition is obstructed by the 
A contract against forfeiture must 


Although a 


[§ 1061] c. Moratorium Acts *°—(1) Nature and 
Effect in General. 
statutes or regulations have’ been adopted suspend- 
ing for a stated period and under prescribed condi- 
tions the right of foreclosure against persons in 
military service during the World War,*° or other’ 
war,*! or when, for other reasons foreclosures would 
cause unusual hardship,*? as in time of widespread 


In a number of jurisdictions 


Wash.—Nance v. Woods, 79 Wash. 
188, 140 P 323. 

Wis.—Haase v. Blank, 177 Wis. 17, 
187 NW 669, 21 ALR 1543. 

[a] Tlustrations of agreements 
without consideration.—(1) An agree- 
ment to forego the payment of inter- 
est until the debtor could sell certain 
property and negotiate a loan. Col- 
lins v. Nagel, (lowa) 203 NW 702. 
(2) A promise to delay foreclosure 
until the mortgagor should recover 
from an illness and certain financial 
troubles, McCarthy v. Simon, 247° 
Mass. 514, 142 NE 806. (3) An 
agreement to allow the owners of the 
property to sell the property or exe- 
cute a second mortgage and to sur- 
render the existing mortgage on pay- 
ment of the proceeds of the sale or 
second mortgage, the agreement not 
having been carried out. Nance v. 
Woods, 79 Wash. 188, 140 P 323. 

[b] Repudiation of agreement.— 
A promise to delay foreclosure con- 
tained in a contract which also re- 
quires the mortgagor to erect certain 
buildings on the premises becomes 
inoperative upon the mortgagor’s: 
repudiation of the obligation assumed 
by him. Ferris v. Spooner, 102 N. Y. 


10, 5 NEWT 3: 
Proe, (Sask.) 8 West 


36. Gilroy v. 
itis 

37. Unity Co. v. Equitable Trust 
Co., 107 Tll. A. 449 [aff 204 Tll. 595, 
68 NE 654]; Mills County Nat. Bank 
v. Perry, 72 Iowa 15, 38 NW 341, 2 
AmSR 228; Robinson, ete., Co. v. 
Randall) 14% ° Kyi) 45; 143 4S We 769) 
Cooper v. Abramovitz, 11 OntWN 35, 
iG 


38. Mead v. Mead, 459, 
59 NYS 444; Cunningham Mc- 
Cready, 219 Pa. 594, 69 A 82. 

[a] Tllustration. — An _ alleged 
agreement by the mortgagee not to 
demand payment of the _ principal 
for three years, and ignorance by the 
mortgagor that the instrument pro- 
vided for maturity of the principal 
on thirty days’ default as to interest 
will not prevent the invoking of the 
acceleration clause in the absence of 
fraud or mistake. Cunningham vv. 
McCready, 219 Pa. 594, 69 A 82 

S9. Existence of war as suspend- 
ing power of sale see infra § 1351. 

40. Re War Relief Act, etc., 23 
B. GC. 255,' 30 DomLR 278; 10 West 
Wkly 1329; Maxwell v. Camerson, 
(Man.) 20 DomLR 71, 7 WestWkly 


27 Misc. 
Vis 


365; Armstrong v. Siebels, 24 Man. 
782; Sutherland v. Jackson, (Sask.) 
[1917] 38 WestWkly 656; Re Mora- 


torium Proclamation, (Sask.) 7 West 
Wkly 795. 

Moratorium see ante p 213. 

41. Drexel v. Miller, 49 Pa. 246 
(scire facias upon mortgage is “proc- 
ess” within meaning of statute stay- 
ing civil process against persons in 
military service). 

42. Hermanos v. Alfaro, 7 Porto 


864 [41 C.J.] 
drought.4® Under the English and Canadian stat- 
utes the suspension of foreclosure was conditioned 
on the payment of interest and taxes,*4 or an amount 
equal to the rental value of the property,*® or pos- 
session in lieu thereof; 4° the mortgagor was also 
required to keep the property in a proper state of 
repair; *7 but foreclosure proceedings for the prin- 
cipal could not be brought without leave of court,*® 
which was granted or refused‘in the unreviewable 
discretion of the judge,*® and was governed by the 
interpretation of the statute ®° and considerations 
affecting the nature of the property and the situa- 
tion of the parties.*1 

[§ 1062] (2) Mortgages and Suits within Statutes. 
The statutes in question, passed with reference to 
the World War, did not apply to charges other 
than those upon land; *? or to mortgages executed 
by an incorporated club; °* or to mortgages executed 
after the date stipulated,®* although an extension 
of a prior mortgage; ** or to a mortgage falling due 
prior to that date and extended to a subsequent 
date.°® While the leave to proceed required by the 
statute was not necessary in a suit commenced prior 
to the enactment,5” the mortgagor could afterward 
pay arrears of interest and other charges and have 
the proceeding stopped.’ 

[§ 1063] (3) Persons Protected. A statute pro- 
tecting enlisted men in the army or navy of the 
United States who have enlisted therein in the vol- 
unteer forces or have been in the National Guard 
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ey: Bi hy 
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of the state called into the service of the United 
States has been held not to apply to one enlisted 
in a state guard which is purely a state affair for 
service within the state and which cannot be called 
into the service of the United States,°? but under 
other statutes, it has been held that commissioned 
officers, although not precisely ‘‘enlisted’’ soldiers, 
are ‘‘volunteers’’ within the statute,°° and that vol- 
unteers, although subsequently discharged, are pro- 
tected.*t The benefit of the statute has been ex- 
tended to the widow of a volunteer ® and to his 
wife,®* although withheld from a widow who was de- 
pendent before widowhood.** The wife is not Prey 
tected as to a mortgage on her separate estate.° 
The estate of the volunteer has been held to be 
protected,°* but not the estate of one who died 
before the statute took effect.°7 A defendant cannot 
invoke the statute on the ground that his codefend- 
ant is a volunteer.®§ 

Sufficiency of interest of defendant. Under statu- 
tory provisions a volunteer whose interest is merely 
nominal is not protected.°® The statute applies, 
however, where defendant is entitled to a distribu- 
tive share of the mortgaged land,”° or has a vendor’s 
lien thereon,’t but not where he has made an as- 
signment for the benefit of creditors.” 

TS 1064] (4) Considerations Affecting Granting 
of Leave. Whether the court will grant the leave 
to foreclose required by statute depends on the cir- 
cumstances, the situation of the parties, and consid- 


Rico 105 (suspension of foreclosures | Rep. N. S. 377. Man. 429, 39 DomLR 237, [1918] 1 
in 1899 and 1900, and proceedings 48. Appelbe v. Windsor Security WestWkly 607 [aff 36 DomLR 448, 
then brought void). Co., 40 Ont. L. 548, 183 OntWN 139,| [1917] 3 WestWkly 312]; Hind v. 


40 DomLR 256 
dismissed for 


43. Northern Trusts Co. v. Jones, 
(Alta.) 70 DomLR 72, [1922] 3 West 


(action summarily 
failure 


Gidlow, 8 OntWN 327. 


to obtain 58. -Re War Relief Act, 13 Alta. L. 


Wkly 541 (act must be specially |leave); George v. Lang, 36 Ont. L.| 303, 40 DomLR 542, [1918] 2 West 
pleaded to be available as defense).|180, 10 OntWN 17, 30 DomLR 502; Wkly 475. 

44. Hollands v. Cooper, 91 L. J.! Alton v. Skelton, 10 Sask. L. 57, 59. Gearin v. Fleckenstein, 89 Or. 
Chi. (29% ed 25) la ED.  Repir Nie S.8508 | E1917 eal, Wiest Wiklya fl3i89-8" Ines re! 468 173, 569: 
Re Canada Permanent Mortg. Corp.,| Hynds, 22 Austr. C. L. R. 541. 60. Re Smith, 23 B. C. 547, 31 Dom 
(B. C.) 9 WestWkly 180; Patterson 49.) Re. George, 36 Ont...) 382, 10) LR’ 702) [L9L7] a WestWkly 332. 
v. Wickson, (Man.) 10 WestWkly| OntWN 1038, 30 DomLR 504; George 61. Colonial INVis4 CLC., , WC On mee 
875; Campbell v. Roubert, 26 Man. 38,|v. Lang, 36 Ont. L. 180, 10 OntWN]|Smyth, 11 Sask. L. 186, 40 DomLR 


25 DomLR 652, 9 WestWkly 855 [aff 
.26 Man. 38, 32 WestLR 444, 9 West 
Wkly 175]; George v. Lang, 36 Ont. 
L. 180, 182, 10 OntWN 17, 30 DomLR 
DOZ teaLoronto Gen.) -LDrustse io. vive 
Ritchie, 8 OntWN 328, 22 DomLR 
905; Tutty v. Heller, 8 OntWN 429; 
Hind v. Gidlow, 8 OntWN 327. 

“The Act left it open to mortgagees 
to enforce payment of the incidentals 
of a mortgage, the interest, taxes, 
and so forth; but not to enforce, by 
action, payment of the _ principal 
without leave of a Judge. ‘Inter- 
est’ means interest which the mort- 
Zagor has covenanted to pay.” 
George v. Lang, supra. 

[a] After a tax default had run 
a year the protection of the statute 
could not be revived as against a 
vendor seeking enforcement of the 
contract by reason of such default. 
Campbell v. Roubert, 26 Man. 38, 25 
DomLR 652, 9 WestWkly 855 [aff 
26 Man. 38, 32 WestLR 444, 9 West 
Wkly 175]. 

45. Re Mortgage Co. of Canada, 
(Alta.) [1919] 1 WestWkly 8; Canada 
Mut. LL. Assur... Co. v._ Blackett, 
(Alta.) [1918] 2 WestWkly 521; 
Jameson v. Moore, (Man.) [1919] 2 
WestWkly 49; Holmes v. Barnett, 27 
Man. 558, [1917] 2 WestWkly 881; 
MclIvor v. Parker, (Man.) [1917] 1 
WestWkly 1399; Re Thomas, 8 Ont 
WN 403 

46. General Financial 
Wood, (Alta.) [1918] 
780. See Colonial Inv., ete, Co. v. 
Richardson, (Sask.) [1918] 2 West 
Wkly 389 (application for possession 
between order nisi and final order 
denied). 

47. Woodifield v. Bond, [1922] 2 
Ch. 40; Walters v. White, 116 L. T. 


Corp.  v. 
1 WestWkly 


17, 30 DomLR 502; Worrall v. Com- 
mercial Banking Co., Ltd., 24 Austr. 
(Ge Thy Ty 

[a] Retrospective operation.—The 
statutory provision that the deter- 
mination is final is retrospective in 
operation and includes prior determi- 
nations. Worrall v. Commercial 
panking Co; wut. 24s AUIStr. (On UE 


50. See infra § 1064. 

51. See infra § 1064. 

52. London County, etce., 
Ltd. v. Tompkins, [1918] 1 
515; Great West Ll. Assur. Co. v. 
Howden, (Man.) 35 .DomLR 617, 
[1917] 1 WestWkly 1531; Fisher v. 
Ross, 24 Man. 773, 19 DomLR 69, 7 
WestWkly 359. 

[a] MTlustrations.—(1) A bond as 
collateral security for a mortgage is 
not within the meaning of the Mora- 
torium Act. Great West LL. Assur. 
Co. v. Howden, (Man.) 35 DomLR 
617, [1917] to WestWkly 158i. (¢2) 
The English statute did not apply to 
“an equitable charge by deposit of 
title deeds or otherwise.” London 
County, ete., Bank, Ltd. v. Tompkins, 
[RESIS] IS Ke as. (50/5. C3). A personal 
judgment for the debt was not pro- 
hibited. Fisher v. Ross, 24 Man. 773, 
OD OmuLARe 69, West Wkly 359. 

[b] Statute liberally interpreted. 
—Re Shepard, 42 Ont. L. 184. 

53. Inman v. Western Club, 25 B. 
C. 276, 40 DomLR 9, [1918] 2 West 
Wkly 583. 

54. Appelbe v. Windsor Security 
Co., 41 Ont. L. 217, 13)OntWN 139, 
40 DomLR 256. 

55. Appelbe vy. Windsor Security 
Co., supra. 

56. Young v. Harty, 12 OntWN 17. 

57. Palmason y. Kjernested, 28 


Bank, 
Kes 


586, [1918] 2 WestWkly 482. 

62. Re Canada lL. Assur. 
(Sask.) [1917] 3 WestWkly 349. 

63. Canada Mortgage Co. v. Hall, 
25 Ba Gy 2805 

64. Anderson v. Stollery, (B. C.) 
[1918] 3 WestWkly 580. 

65. Shipman vy. Imperial Canadian 
Trust. Co... (Man.) 31° DomUR V13G 
[1917] 1 WestWkly 297. 


€og 


66. Re Land Titles Act, (Sask.) 
[1917] 2 WestWkly 1089. Compare 
McCausland v._ Griffiths, (Sask.) 


[1917] 83 WestWkly 52 (personal rep- 
resentations not protected). 

67. Royal Trust Co. v. Fraser, 12 
Alta. L. 109, [1917] 3 WestWkly 
48. 

68. Northern Trusts Co. v. Peart, 
10 Sask. L. 67, [1917] 1 WestWkly 
1415; Alton v. Skelton, 10 Sask. L. 
57, [1917] 1 WestWkly 1389. 

69. In re Wheeler, 13 Sask. L. 271, 
52 DomLR 291, [1920] 2 WestWkly 
410; Alton v. Skelton, 10 Sask. L. 57, 
[1917] 1 WestWkly 1389; Rose_v. 
Edmonds, (Sask.) [1919] 3 WestWkly 
47. 

[a] The interest of the mortgagor 
is not nominal where the value of 
the property exceeds the amount of 
the first mortgage, sought to be fore- 
closed, although it is less than the 
combined amounts of the first and 
second mortgages. In re Wheeler, 
13, Sask. L. 271, .52 .DomLR 29 
[1920] 2 WestWkly 410. 

70. Quebec Bank v. Milding, 10 
Sask. L. 227, 33 DomUR 694, [1917] 
2 WestWkly 390. 

71. Royal Trust Co. v. Fraser, 12 
Alta. L. 109, [1917] 3 WestWkly 48. 

72. Buntzen v. Hill-Tout, 24 B. C. 
303, 33 DomLR 383, [1917] 2 West 
Wkly 286. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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erations of equity and justice.7* The sufficiency of 
the security to insure the ultimate payment of the 
debt and interest has been regarded as a ‘reason 
for denying leave; ** but in a case where the secu- 
rity was more than ample and the question was 
whether the mortgagee should lose the difference 
between the low rate of interest stipulated in the 
mortgage and the higher prevailing rate, leave was 
granted.’® Leave has also been granted as against 
a mortgagor not shown to be unable to pay,’® and 
as against a purchaser whose inability to pay was 
not attributable to the war,’? and as against, a de- 
fendant not appearing.’® The discretion of the court 
has frequently been exercised by imposing terms 
and requiring the mortgagor to make certain pay- 
ments as an alternative to foreclosure,’® or by re- 
fusing leave where it appeared that an arrange- 
ment had been made for the application of rents to 
interest, taxes, and principal.*° 

[§ 1065] 4. Effect of Possession of Additional or 
Cumulative Security. The fact that a mortgagee of 
real property may at the same time hold additional 
or cumulative security for the same debt does not 
interfere with his right to foreclose the mortgage, 
or compel him to exhaust such other security be- 
fore foreclosing,®! in the absence of equitable cir- 
cumstances requiring him to resort thereto.*? It has 
been held, however, that a mortgage on real estate 
will not be foreclosed where it also covers personal 
property sufficient and available for the satisfac- 


73. Beswetherick v. Griesman, 8 
OntWN 439, 566; In re Hynds, 22 
Austr. C. L. R. 541. 

74. In re War Relief Act, (B. C.) 
{1918] 2 WestWkly 475; In re Allen, 
Zax. Austr...C.7 li. R. 220 3-in-re Hynds, 


Ch. 7%, 
[a] 


40 Cal. 
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Ont.—Bald v.. Thompson, 16 Grant 


Rule applied.—(1) Where the 
additional security is a prior 
gage, real or chattel. 
ALS W532 -tS8l GP 8302: 


[41 C.J.] 86 
tion of the debt,8? but foreclosure without prior re- 
sort to the personalty has been permitted; ** and 
the diversion to other creditors of the proceeds of a 
chattel mortgage held as collateral to a realty mort- 
gage does not prevent the foreclosure of the latter.*® 
Where the debt is secured both by an original or 
prin¢éipal mortgage and a mortgage held as collateral 
security, the creditor has been required to exhaust 
the main security before resorting to the one which 
is merely collateral,®® especially where the collateral 
mortgage, in hands of a holder in due course, was 
procured by fraud,§* but a contrary view permits 
the foreclosure of the collateral mortgage first,®* 
even though it was given by one in the position of a 
surety.5® The fact that the mortgagee purchased 
the property at the foreclosure sale and resold it at 
a profit more than sufficient to cover the deficiency 
does not prevent the foreclosure of a collateral mort- 
gage held as an additional security.°° The nonap- 
plication of other collateral is not a defense where 
the mortgagee is not responsible therefor.®°t In 
Louisiana, a plea of discussion, requiring defendant 
to discuss other property mortgaged before proceed- 
ing against the property in question, cannot be op- 
posed to a special mortgage.” 

[§ 1066] 5. Invalidity of Mortgage.°* The valid- 
ity of a mortgage may be attacked, in foreclosure 
proceedings, for illegality, fraud, duress, or other 
such matters which undermine its very foundation,** 
but not on account of a mere want of authority to 


a ninety-nine year lease if there is 
another fund to satisfy the mortgage 
bonds, the doctrine is inapplicable 
where there is but one property from 
which to satisfy the bonds, and the 
additional remedy of the bondholders 


mort- 
Good v. Brown, 
(2) The 


272 Austr: C. L. R.-541. 

fa] hus it has been held that 
the mortgagee must satisfy the court 
that by reason of the wasting nature 
of the property his security is im- 
periled or that the conduct of the 
mortgagor has been such as to ren- 
der him undeserving of the protec- 
tion of the act. In re Hynds, 22 
Austr.. C. Tu. R.- 541: 


75. Re Central Canada Loan, 8 
OntWN_ 522. 

76. Re Sharp, 46 Ont. L. 208, 17 
OntWN 110. 


77 Re Sharp, supra. 


78. Paterson vy. Gross, 8 OntWN 
431. | 
79. Cruso v. Brown, 14 OntWN 


244; Re Wade, 11 OntWN 418; Tutty 
v. Heller, 8 OntWN 429. 
80. Re Thomas, 8 OntWN 403. 


81. U. S.—Muller v. Dows, 94 U. 
S. 444, 24 L. ed. 207. 
Cal.—Wienke v. Smith, 179 Cal. 


220) 176) P 742. Bull ve sCoe, 77 Cail. 
54, 18 P 808, 11 AmSR 235; Good 


v. Brown, 40 Cal. A. 753, 181 P 802. 

- Conn.—Gushee vy, Union Knife Co., 
/ Ida.—Hailley First Nat. 
Beg 10 Ida. 224, 77 P 623, 109 Am 

04. 

Ind.—O’Haver v. Shidler, 26 Ind. 
278; Ballenger v. Oswalt, 26 Ind. a 
: 0., 
26 SW 582, 16 KyL 131. 

Mich.—Dutton v. Merritt, 41 Mich. 
Mich. 423. 

Mo.—Guels v. Stark, 264 SW 693. 
Nebr. 304, 11 NW 322. 

N. J.—Dickerson v. Wenman, 35 


54 Conn. 101, 6 A 192. 
Bank v. 
SR 2 
182. 
Ky.—Com, v. Louisville Trust 
537, 2 NW 806; Davis v. Rider, 5 
Nebr.—Appleget v. Greene, 12 
N. 3 Eq. 368. 


C.—Georgia Cent. R., ete.,, Co. 
v. Saghorn, L7sS? Cr Eq 545. 
Utah.—Thompson y. Skeen, 14 


Utah 209, 46 P 1103. 
Vt.—Burpee v. Parker, 24 Vt. 567. 
Wash.—Hersner v. Martin, 8 Wash. 
698, 36 P 1096. 


[41 C. J.—55] 


mortgagee need not sue and collect 
on collateral contracts assigned to 
him by the mortgagor where the 
agreement provides that nothing 
arising from it shall be a defense to 
foreclosure. Wienke v. Smith, 179 
Cal. 220, 176 P 42. 

[b] Judgment lien on other prop- 
erty.—A creditor whose claim is se- 
cured by a mortgage on property and 
a judgment lien on other property 
can foreclose both securities at once, 
notwithstanding one alone may be 
sufficient to satisfy the debt. 
Gushee vy. unten Knife Co: 54 Conn. 
a OU GaeAS 19) 

[c] racial suretyship.—A mort- 
gage creditor will not be compelled 
to proceed against a mere Surety for 
the debt, in order to relieve the mort- 
gaged property for the benefit of 


other creditors. Georgia Cent. R., 
ne Co. ‘va /Claghorn;. “17 ‘SioCi.. Hq. 

82. Schaad v. Robinson, 50 Wash. 
283, 97 P 104. See Farmers Loan, 
ete., ‘Co. ‘v.) ‘Turner, | 111 Towa .7383/ 82 


NW 944; New York Co- -op. Bldg., ete., 
Assoc. v. Brennan, 62 App. Div. 610, 
70 NYS 916 (cases recognizing prin- 
ciple but holding it inapplicable). 

[a] Thus the release of part of 
premises with knowledge of a junior 
mortgage on the part not released is 
a defense to. the foreclosure of the 
senior mortgage. Schaad v. Robin- 
son, 50 Wash. 283, 97 P 104. 

{b] Marshaling securities. — (1) 
The right of a second mortgagee to 
compel the first mortgagee to resort 
first to property covered by the first 
mortgage and not by the second can- 
not be raised by a counterclaim filed 
in a suit to foreclose the first mort- 
gage on property covered by both. 
New York Co-op. Bldg., etc., Assoc. 
v. Brennan, 62 App. Div. 610, 70 NYS 
916. (2) While the equitable doc- 
trine of marshaling securities should 
be applied in a proceeding by a trus- 
tee to foreclose a first mortgage on 


is merely personal arising out of the 
misappropriation of the proceeds of 
bonds and the misconduct of the 
trustee. Schroeder v. Arcade Theater 
Co., 175 Wis. 79, 184 NW 542. Right 
of junior mortgagee to marshaling 
generally see supra § 851. 

83. Koger v. Weakley, 2 Port. 
(Ala.) 516. 

84. Mayo v. Tomkies, 6 Munf. (20 
Va.) 520. 

85. Dry Milk Co. v.- Dairy Prod- 
re Co., 171 App. Div. 296, 156 NYS 


86. Winter v. Humble, (Ark.) 172 
SW 849; Soule v. Ludlow, 3 Hun 
GENE: 503, 6 Thomps. & G: 24. 

87. Netherlands American Mortg. 
ee v. Grafke, 100 Wash. 188, 170 P 

88. Wyckoff v. Holmes, 82 N. J. 
Eq. 536, 88 A 832. 

89. Thackaberry v. Johnson, 228 


Tll. 149, 81 NE 828. 

90. Wyckoff v. Holmes, 82 N. J. 
Eq. 536, 88 A 832. 

91. Dobson v. Dobson, 212 Mich. 


669, 180 NW 365. 

92. Dennis v. Graham, 159 La. 24, 
105 S 87; Ricard v. Harrison, 19 La. 
Ann. 181.. To similar effect Bagley 
v.. Tate, 10 Rob: (La.) 45. 

fa] A privileged or mortgage 
creditor is not obliged to discuss the 
undivided property of a succession. 
Delahoussaye v.. Delahoussaye, 7 
Mart. N. S. (La.) 199. 

5 en Defense by assignee see supra 

Validity of mortgages generally see 
supra §§ 301-332. 

94. Cal.—Stone v. Hancock, 44 Cal. 
A. 365, 186 P 604; Thatcher v. Edsal, 
2 Cal. Unrep. Cas. 331, 4 P 202. Com- 
pare Levy v. Burkle, 2 Cal. Unrep. 
Cas. 778, 14 P 564 (insufficient de- 
fense of duress and threats). 

Ga.—Derrick v. Sams, 98 Ga. 397, 
25 SE 509, 58 AmSR 309; Dixon v. 
Cuyler, 27 Ga. 248. 

La.—Siekmann v. Schwartz, 128 

a 
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execute the mortgage, or to receive it, as the case 
may be, not affecting the validity of the debt in- 
indefiniteness or 
mistake in the description of the property intended 
The mortgagor may be estopped 
The mortgage may be fore- 
closed notwithstanding a prior illegal transaction 
where the mortgagee is not required to rely upon 
such transaction in any respect to support the 
mortgage,°® and the invalidity of a mortgage given 
to secure the sum secured by a prior mortgage 
and an additional sum will not prevent foreclosure 
So upon the theory 
that the legal title of plaintiff cannot be inquired 
into,t it has been held that the creditors of the 
mortgagor joined as defendants cannot show that 
the mortgage was without consideration, and fraudu- 


tended to be secured,®® or for 


to be pledged.®® 
to allege invalidity.®” 


of the original mortgage.®® 


La. 9, 54 S 405; Dabezies v. Barthe, 
104 La. 781; 29 S 346. 

Minn.—Nutting v. McCutcheon, 5 
Minn. 382. 

N. J.—Marsh vy. Mitchell, 26 N. J. 
Eq. 497. 

N. Y.—Myers v. Wheeler, 161 N. Y. 
637, 57 NE 1118 [aff 24 App. Div. 327, 
48 NYS 611]; Caryl v. Williams, 7 
Lans. 416. 

Oh.—Heintz v. Sawyer, 1 OhNPNS 
149. 

Okl.—Alton-Dawson Mercantile Co. 


v. Staitten, 19 Ok]. 252, 91'P 892. 

Or.—Conklin v. La Dow, 33 Or. 
354) 954) P2183 

Pa.—Wister v.. Pollitt, 5 Pa. .Co. 
192. , 

5. C.—Garvin vy. Garvin, 55 S. C. 
360, 33 SH 458. 

Ont.—Cunningham vy. Kelly, 14 Ont 
WN 183 [rev 13 OntWN 342]; 
Walkey v. Yurtas, 9 OntWN 290. 


{a] Unauthorized stipulation.—In 
the absence of fraud, the mere fact 
that a mortgage, drawn by an agent 
of the mortgagor, contained an un- 
authorized stipulation, wouid not 
avail as a defense to its foreclosure, 
although the mortgagor could not 
read the mortgage and it was not 
read to him before execution. Wil- 
son,v. Winter, 6 Fed. 16. 

[b] Waiver of objections by pur- 
chaser.— Waiver of objections to the 
validity of the mortgage by one who 
purchased the premises’ expressly 
subject to the payment. of the mort- 
gage debt is of no effect as against 
the mortgagor. Cope v. Wheeler, 41 
N. Y. 305 [aff 53 Barb. 350, 37 HowPr 
181]. 

{c] Claim for damages insuffi- 
cient defense.—An allegation that de- 
fendant was damaged in certain re- 
spects by reason of the fact that 
the mortgagee fraudulently procured 
the execution of one of the two mort- 
gages in suit does not state a de- 
fense. Wade v. Eason, 27 Ga. A. 
388, 108 SE 481. 

{d] Tllegality cf the consideration 
which consists of a scheme of chance 
or lottery is a complete defense. 
Heintz v. Sawyer, 1 OhNPNS 149. 

[e] Threatened criminal prosecu- 
tion.—It is no defense to mortgage 
that it was given to stop a threat- 
ened criminal prosecution of the 
mortgagor’s husband, unless an 
agreement not to prosecute if the 
mortgage was given was shown. 
Moyer v. Dodson, 212 Pa. 844, 61 A 
937: 

{f] Sufficiency of misrepresenta- 
tions.—A defense cannot be founded 
on a breach of the mortgagee’s in- 
definite promises as to the future. 
Dobson v. Dobson, 212 Mich. 669, 180 
NW 365. 

[g] Im Tllinois (1) fraud is not a 
defense in scire facias to foreclose 
(White v. Watkins, 23 Ill. 480), (2) 
nor the illegality of the purpose of 
the mortgage (Henderson vy. Palmer, 
71 Ill. 579, 22 AmR 117). 

Injunction against 


sale under 
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power see infra § 1353. 
Partial invalidity see supra § 324. 
95. Ind.—State v. Greene, 101 
Ind. 532; Sturgeon v. Daviess County, 
65 Ind. 3802; Kendallville M. E. 
Church v. Shulze, 61 Ind. 511. 
Mich.—Gray v. “Waldron, 101 Mich. 
612, 60 NW 288. 


Nebr.—Equitable Bldg., ete, As- 
soc. v. Bidwell, 60 Nebr. 169, 82 NW 
384. 

N. J.—Third Ave. Sav. Bank vy. 


Dodson, 


v. Silverthorn, 


Dimock, 24 N. J. Eq. 26. 

N. Y.—U. S. Trust Co. v: Roche, 
116 N. Y. 120, 22 NE 285; Gillette v. 
Smith, 18 Hun 10. 

Pa.—Moyer v. 232% “Pa. 
344, 61 A 937. 

Wis.—Dodge 12 
Wis. 644. 

[a] Rule applied.—(1) That the 
complainants were acting ultra vires 
in making the secured loan is not a 
defense. Third Ave. Sav. Bank v. 
Dimock, 24 N. J. Ea. 26. (2) It is no 
defense to the foreclosure of a mort- 
gage given by a trustee on the trust 
estate to borrow money needed to 
pay overdue taxes that the trustee 
may have committed a devastavit in 
neglecting to pay the taxes out of 


the income of the estate. U.S. Trust 
Co. v.. Roche; 1116) N2 ¥.5'120;.222 GN 
265. 

96. Graham v. Stewart, 68 Cal. 
Sha eso Piosobse" Tryon ve Sutton, 213 
Cal. 490; Des Moines Nat. Bank v. 


Harding, 86 Iowa 153, 53 NW 99. 

Description of property see supra 
§§ 236-251. 

$7. Estoppel to contest validity 
generally see supra § 326. 

98. Waterbury v. McKinnon, 146 
Fed. 737, 77 CCA 1294; Cohn: v.- Pit- 


zele, 117 Ill. A. 342 [aff 217 Ill. 380, 
75 NE 392]; Quigley v. Wolf, 177 
Mich. 467, 148 NW 882. 

[a] Ilustrations.—(1) The inva- 


lidity of a prior mortgage which was 
paid out of the proceeds of a subse- 
quent mortgage is not a defense to 
the foreclosure of the latter. Quig- 
ley v. Wolf, 177 Mich. 467, 143 NW 
882. (2) One in whose name the 
note and mortgage were taken in 
order to accomplish an ulterior pur- 
pose, as to escape taxation, on the 
part of the actual lender, may main- 
tain the action. Waterbury v. Mc- 
Kinnon, 146 Fed. 7387, 77 CCA 294. 
99. 


108 SE 481. 
1. Palmer v. Mead, 7 Conn. 149. 
2. Palmer v. Mead, supra. 

8. Form of action to foreclose see 
infra § 1505. 

4 Fitzgerald y. Forristal, 48 Ill. 
228; Woodbury v. Manlove, 14 Ill. 
213; Hall v. Byrne, 2 Ill. 140. 

& Morgan v. Morgan, 166 Pa. 
450, 31 A 130. See Heilman v. Kroh, 
155 Pa. 1, 25 A 751 (where the de- 
fense was denied upon the ground 
that it was res judicata in an action 
on the bond). 

6. Scire facias to foreclose see 
infra § 1512. 


Wade y. Eason, 27 Ga. A. 388, 


[§§ 1066-1067 


lent as to them.? 

[§ 1067] 6. Want or Failure of Consideration. 
Except as the defense may be precluded by the 
particular form of the action to foreclose,’ as, 
for example, according to one rule,* but not accord- 
ing to another, where foreclosure is by scire facias,® 
a want or failure of consideration may preclude 
a foreclosure of the mortgage.” 
to exercise a power of sale is not affected by the. 
fact that the entire amount of the loan secured 
was never passed from the mortgagee.® 
note and mortgage were executed in consideration 
of the mortgagee’s agreement to transfer property — 
to the mortgagor, or to perform some other act for 
his benefit, a foreclosure can be prevented by show- 
ing a failure of performance on the part of the 
mortgagee; ® but such agreement must impose a 


However, the right 


Where the 


7. Cal.—Brown v. Witts, 57 Cal. 
304; Stone v. Hancock, 44 Cal. A.” 
365, 186 P 604; Helmer v. Parsons, 18 
Cal. A. 450, 123° P 356. 

Fla.—Otis v. McCaskill, 51 Fila. 
516, 41 S 458; Braxton v. Liddon, 49 
Fla. 280, 38 S 717. - 

Ga.—Barnes v. Downing Co., 154. 
Ga. 363, 114 SE 223; Hall v. Davis, 73° 
Ga. 101; Boynton v. Twitty, 53 Ga. 
214; Mell v. Moony, 30 Ga. 413. 

Ill.—Scott v. Magloughlin, 133 Il. 
33, 24 NE 1030; Smith v. Newton, 38 
Ill. 230. 

Ind.—Colt v. McConnell, 116 Inds 
249, 19 NE 106; Coleman v. Wither-_ 
spoon, 76 Ind. 285; Conwell v. Clif- 
ford, 45 Ind. 392; Nelson v. McPike, 


24 Ind. 60; Conklin v. -Bowman,- T_ 
Ind oss. i 
PE Sage v. Jones, 20 Iowa 
Mass.—Hannan v. Hannan, 128 
Mass. 441, 25 AmR 121; Wearse vy. 
Peirce, 24 Pick..141. 
Mich.—Mizner v. Kussell, 29 Mich. 


229; Fisher v. Meister, 24 Mich. 447. 


Miss.—Hughes v. Thweatt, 57 
Miss. 376. : 
N. J.—Me¢cDowell v. Fisher, 25 “NL 


JWG. 93: 
N. Y.—Bigelow v. Davol, 150 N. Yo 
327, 44 NE 946; Cowdrey v. Coit, 44 


Ne“ Ma 3824 4 AmR 690; Rollins Ves 
Barnes, 11 App. Div. 150, 42 NYS- 
954. See Merchants’ Nat. Bank v. 


Snyder, 52 App. Div. 606, 65 NYS 994 
{aff 170 N. Y. 565 mem, 62 NE 1097 
mem] (want of consideration not 
shown). Compare Best v. Thiel, 79 
N. Y. 15; Gilleland v. Failing, 5 Den. 
308 (effect of seal). 

N. D.—Dexter v. Lichtenwalter, 48 
N. .D. 633, 186 NW 279. 

Okl.—Alton-Dawson Mercantile oan 
v. Staten, 19 Okl. 252, 91 P 892; Laf- 
ferty v. Evans, 17 ‘OK1. 247, 87 i 
304, 21 LRANS 3638. 

Wash.—Ault v. Blackman, 8 Wash. , 
624, 36 P 694. 

Wis.—Cawley v. Kelley, 60 Wis. 
315, 19 NW 65; Akerly v. Vilas, 21 
Wis. 88. See Callis v. Day, 38 Wis. 
643 (valid consideration). 

8. Manhattan Land Corp. v. New 
Baltimore Loan, ete., Assoc., 138 Md. 
529, 114 A 469; ; Dart v. McAdam, 27 


Barb. CNS YS) 
Kimball, 56 


9. Ark.—Choate 
Ark. 55, 19 SW 108. 
Ill.—Gammon v. Wright, 31 Ill. A. 
te De Land v. Metzger, 21 Ill. A. 
Ind.—Lucas v. Hendrix, 92 Ind. 54; 
Hoffa v. Hoffman, 33 Ind. 172; Bran- 
ham v. Cossett, 17 Ind. 502. 
gg Witting v. Ringwood, 13 KyL — 
Mich.—Walker v. Thompson, 108 
Mich. 686, 66 NW 584; Mizner y¥. 
Kussell, 29 Mich. 229; Fisher Vv. 
Meister, 24 Mich. 447. 
Pa.—Jamestown First Nat. Bank 
v. Scofield, 168 Pa. 407, 31 A i012, 


1016. 5 
[a] Rule applied.—(1) It 


Vv. 


is a 


‘sufficient defense to an action to en- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


4, 


§§ 1067-1068] 


contractual obligation,!® still binding,!+ and creat- 
ing a condition to the assertion of the mortgagee’s 
The mortgagor may be estopped to deny 
an indebtedness recited and set forth in the mort- 
gage;/* and the wife who has joined with her hus- 
band in a mortgage on her lands,'* or in a mortgage 
on his lands to relinquish her dower,!® the mortgage 
being valid as to him, cannot defend a foreclosure 
suit by pleading that there was no pecuniary consid- 


rights.” 


eration moving to her. 


[§ 1068] 7. Payment or Discharge.'* 
to foreclose is precluded by anything amounting 
to a discharge of the mortgagé,!* as, for example, 
a payment or satisfaction of the debt secured,!® even 
payment before maturity where accepted by the 


force an indemnity mortgage given 
‘to protect a surety that the mort- 
gagee failed to comply with an 
agreement to become surety for ad- 
ditional amounts. Witting v. Ring- 
wood, 13 KyL 687. (2) An answer 
to a complaint to foreclose a mort- 
gage, showing a contemporaneous 
written contract making payment 
contingent on an event that has 
never happened, is good on demurrer. 
Lucas v. Hendrix, 92 Ind. 54. 

10. Krimm y. Devlin, 206 Pa. 508, 

23 


2 


11. Perkins v. Deal Beach Realty 
Oo. (929N? dA Hat 526; 114° Aw8535 
Stephens v. Doxey, 58 Utah 196, 198 
Pi26E: 

[a] MTlustrations.—(1) An agree- 
ment to advance additional funds for 
completion of building on premises 
where mortgagor had lost the right 
to ask for performance by conveying 
the partially constructed building. 
Perkins v. Deal Beach Realty Co., 92 
Ne -J. Ea: 526, 114A 8538, °856. (2) 
An agreement to complete a building 
where performance has-been pre- 
vented by defendant. Stephens v. 
Doxey, 58 Utah 196, 198 P 261. 

12. Ark.—Rcbarts v. Cooper, 16 
Ark. 288. 

N. J.—Coursen v. Canfield, 21 N. 
J.- Ba. 92. 

N. Y.—Revoir v. Barton, 71 Hun 
457, 24 NYS 985. 

Pa.—Hummel v. Siddal, 11 Phila. 
308. 

Ont.—Neveren v. Wright, 39 Ont. 
L. 397, 10 OntWN 151, 36 DomLR 
734. 

[a] Thus, (1) a mortgagee’s fail- 
ure to keep his covenant to procure 
certain releases is no defense, in a 
foreclosure suit, where the mort- 
gagor agreed to pay the money at a 
eertain time absolutely, and not on 
condition that the releases should 
be procured. Coursen v. Canfield, 
ot N,; Jy Eq. 92: (2). The fact that -a 
mortgagee agreed to satisfy a me- 
chanic’s lien on the mortgaged land 
and failed to do so cannot be pleaded 
in bar to a suit on the mortgage for 
failure to pay interest, the covenants 
not being dependent, Hummel vy. 
Siddall.) 11> Phila! ‘(Ra.) > 308. (3) 
Where the mortgage is given solely 
’ in consideration of money loaned, the 
failure of the mortgagee to per- 
form another agreement made in con- 
nection with the transaction is no 
defense. Neveren v. Wright, 39 Ont. 
L. 397, 12 OntWN 151, 36 DomLR 
- 134. 

[b] Nonperformance by creditor 
already paid.—Where the mortgage 
secured nine notes given to plaintiff 
six of which re- 
mained unpaid, and secured three 
notes given to another person, all 
of which were paid, it is no defense 
that the title to some of the goods 
sold by the other person’ had failed. 


for goods sold, 


Chamberlain v. Hoffman, 38 N. J. 
Eq. 40. 
13. Stevens v. Shannahan, 160 Il. 


330, 43 NE 350; Brokaw v. Field, 33 
Ill. A. 138; Houseman v. Bodine, 122 
N. Y. 158, 25 NE 255; Best v. Thiel, 
IS pn as Geypeos MO ; 


Thus, where the mortgagor 
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mortgagee; 1° or a release; 7° or an accord and sat- 
isfaction; 74 or a novation by which a new agree- 
ment has been substituted for the mortgage,?? 
or the surrender and cancellation of the 
gage; > but this result does not follow from a con- 
ditional surrender of the mortgage and securities to 
the mortgagor on a condition which has not been 
performed,?* or from a surrender of them induced 
by the false and fraudulent representations of the 


mort- 


mortgagor, without any actual satisfaction of the 


The right 


mortgage.”° 


consented to the assignment of the 
bond and mortgage and covenanted 
that the whole amount was due, he 
could not set up failure of considera- 
tion against the assignee. House- 
man v. Bodine, 122 N. Y. 158, 25 NE 


255. 

Heilman v. Kroh, 155 Pa. 1, 
25 A 751; Standard Reliance Morte. 
Corp. v. Biette, 10 OntWN 288. 

[a] Invalidity of bond as to wife. 
—Where a wife executed a mortgage 
on her real estate to enable her hus- 
band to purchase certain property, 
which mortgage was accompanied 
by a bond with a power of attorney 
to confess judgment, the adjudication 
of the court upon a petition by the 
husband to strike off a judgment en- 
tered on the kond on the ground of 
want of consideration and fraud, 
striking off the judgment as to the 
wife on the ground of coverture but 
refusing to strike it off as to the 
husband, does not affect the wife’s 
liability on the mortgage. Heilman 
VeJISPOns EDS east 25 RATb1. 

15. McLane v. Piaggio, 24 Fla. 71, 
38 S 823; Taylor v. Griner, 55 Ind. A. 
617, 104 NE 607. 

16. Discharge in bankruptcy of 
mortgagor see Bankruptcy § 728. 

17. Benson v. Markoe, 41 Minn. 
112, 42 NW 787. See cases infra 
notes 18-29. 

Matters amounting to discharge of 
mortgage see supra §§ &85-960. 

18. Cal.—Anglo-California Bank v. 
Cerf, 147 Cal. 384, 81 P 1077. 

Ga.—Meeks v. Johnson, 75 Ga. 
629; Dixon y. Cuyler, 27 Ga. 248. 

Ill.—Okon v. Kaenas, 222 Ill. A. 


oe Brand v. Kleinecke, 77 Ill. A. 
go nan—Pattie y. Wilson, 25 Kan. 
Ky.—Aultman, etc., Co. v. Meade, 
89 SW 137, 28 KyL 208. 
Mich.—Zloioeezski v. Smith, 171 
Mich. 202, 75 NW 470. 
Miss.—Wilkinson v. Flowers, 37 


Miss. 579, 75 AmD 78. 

Nebr.—Curtis v. Perry, 
519, 50 NW 426. 

N. Y.—White v. Rovall, 
Div. 12, 105 NYS 624; Moody vy. 
Belden, 15 NYS 119; Harle v. Ham- 
mond, 2 AbbNCas 368; Loomer vy. 
Wheelwright, 3 Sandf. Ch. 135. 

N. D.—McCarty v. Goodsman, 39 
yh D. 389, 167 NW 503, LRA1918F 


Pa.—German Ins. Co. v. Davenport, 
6 Pa. Cas. 441, 9 A 517; Wanner v. 
Roth, 1 Woodw. 13. 

Wash.—Andersonian Inv. Co. v. 
Jones, 104 Wash? 142; 176 P 17; 
Peterson v. Johnson, 20 Wash. 497, 
55° P 932. 

[a] In Louisiana, a third posses- 
sor cannot be divested of title by sale 
under executory process issued on a 
mortgage note which has been paid. 
Pons v: Yazoo, etc., R. Co.; 131° La. 
Slee Naar (Ale 


33 Nebr. 
121° App. 


19. Kelly v. Butterworth, 103 Il. 
ING SRT 
20. Kuen v. Upmier, 98 Iowa 393, 


67 NW 374; Benson v. Markoe, 
Minn. 112, 42 NW 787. 

{a] Release for illegal purpose.— 
The release of a mortgage on rec- 


41 


debt.2> So a power of sale is extinguished by a valid 
payment of the debt or other discharge of the 
However, a power of sale is not 
affected by a mere change in the form of the debt,?* 
as where it 1s renewed °° or reduced to judgment.?? 


ord to enable the mortgagee to evade 
taxation of the mortgage in viola- 
tion of a penal statute is a defense 
to foreclosure. Will v. Brookhart, 
149 Iowa 426, 128 NW 337. 

21. Tarleton vy. Vietes, 6 Ill. 470, 
41 AmD 193. 

22. Clapp v. Hawley, 69 N. Y. 625. 

{a] The inclusion of the mort- 
gage debt in a new note, where the 
rights of the mortgagee were in- 
tended to be reserved, is not a de- 
fense. Heney v. Ottawa Trust, ete., 
Co., 2 OntWR 146. 

23. Conklin v. Buckley, 19 Wash. 
262, 53 P 52. 

24. Pugh v. Fairmount Gold, etce., 
Min. Co., 112 U.S. 238, 5 SCt 131; °28 
L. ed. 684 


25. Lovell v. Wall, 31 Fla. 73, 12 
S 659; Grimes v. Kimball, 3 Allen 
(Mass.) 518. 5 

26. Ala.—Askew v. Sanders, 84 
Ala. 356, 4 S 167. 

Ark.—Doniphan Lumber Co. v. 


Wenzel, 94 Ark. 149, 126 SW 710. 

Ga.—Ryan v. Rice, 109 Ga. 448, 34 
SE 569. 

Ill.—Lycoming F. Ins. Co. v. Jack- 
son, 83 Ill. 302, 25 AmR 386; Chicago, 
ete., R. Co. v. Kennedy, 70 Ill. 350; 
Redmond v. Packenham, 66 Ill. 434. 


hogan eee v. Chapin; 6 ‘Ind. 
0. 
Iowa.—Penny v. Cook, 19 Iowa 
538. 


Minn.—Benson vy. Markoe, 41 Minn. 
112, 42 NW 787; Misener v. Gould, 
11 Minn. 166. 

Miss.—Tisomingo 
Duke, 1 S 165. 

Mo.—Wells v. Estes, 154 Mo. 291, 
55 SW 255; Hume vy. Hopkins, 140 
Mo. 65, 41 SW 784; Baker v. Halli- 
gan, 75 Mo. 435; Whelan yv. Reilly, 
61 Mo. 565. : 

Mont.—Berkin v. Healy, 52 Mont. 
398, 158 P 1020. 

N. Y.—Warner v. Blakeman, 4 
Abb. Dec. 530, 4 Keyes 487 [aff 36 
Barb. 501]; Cameron v. Irwin, 5 Hill 
272. 

N. C.—James v. Withers, 126 N. C. 
715, 36 SEH 178. 

Dany seroe v. Williams, 5 Lea 
478. 

Tex.—Irion v. Yell, 62 Tex. Civ. A. 
522, 132 SW 69. See Mills v. Traylor, 
30 Tex. 7 (a sale under a deed of 
trust executed to indemnify a surety 
is invalid unless the debt purporting 
to be secured is shown to exist). 

[a] Absolute conveyance of land 
from debtor to the beneficiary in a 
deed of trust, operating as satisfac- 
tion of the trust deed. Scruggs v. 
Williams, 5 Lea (Tenn.) 478. 


Save! Inst.p vs 


27. See cases infra notes 28, 29. 

28. Christian v. Newberry, 61 Mo. 
446, 

29. Metropolis Bank vy. Gutt- 
schlick, 14 Pet. (U. S.) 19, 10 L. ed. 
335; Hewitt v. Templeton, 48 Ill. 
367; Ross v. Worthington, 11 Minn. 


438, 88 AmD 95; Gibson v. Green, 89 
Va. 524, 16 SE 661, 37 AmSR 888; 
Paxton v. Rich, 85 Va. 378, 7 SE 531, 
1 LRA 639; Stimpson v. Bishop, 82 
Va. 190; Bowie v. Poor School Soc., 
75 Va. 300; Coles v. Withers, 33 
Gratt. (74 Va.) 186; Hanna v. Wilson, 
3 Gratt. (44 Va.) 243, 46 AmD 190. 


868 [41 C.J] 


A defense may be based upon a partially performed 
agreement which is binding and will result in pay- 
ment,*° but not upon an agreement or transaction 
which has been successfully rescinded *! or broken 
upon the assignment to plaintiff 
of an insurance policy upon which a loss is payable, 
with instructions to collect it and apply it to the 
debt,** or upon a presentation of the claim against 
the debtor’s estate without payment,** or upon the 
pendency of a suit for partition and sale of the 
premises by which it is alleged the mortgage will be 


by the debtor,** or 


paid.*%® 


A presumption of payment or satisfaction arising 
from lapse of time may preclude a foreclosure.*® 
The right to a partial release may preclude fore- 


closure pro tanto.*? 


Payment in attachment or garnishment, 
defense that the mortgage debt has been paid to a 
third person under process of attachment or garnish- 


ment.®® 


Partial payment may be relied on as a defense 


pro tanto.°° 


[§ 1069] 8. Tender.*° 


20. Crabtree v. Levings, 53 Ill. 
526. 
A 31. Montague v. Priester, 82 S. C. 


492, 64 SE 393. 

{a] Recission of conveyance to 
mortgagee.—Where the mortgagor 
had executed a deed of the mort- 
gaged premises to the mortgagee as 
part of a transaction by which the 
mortgage was to be canceled but had 
rescinded the transaction for failure 
of the mortgagee to comply with its 
terms, the conveyance was no de- 
fense to the foreclosure of the mort- 
gage. Montague v. Priester, 82 S.C. 
492, 64 SE 393. 

g2. Chandler v. Herrick, 11 N. J. 
Eq. 497. : 

33. St. Helena Sav. Bank v. Mid- 
dlekauff, 113 Cal. 463, 45 P 840. See 
Fergus v. Wilmarth, 117 Ill. 542, 7 
NE 508 (instructions not to apply in- 
surance money to debt). 

34. Palmer vy. Sanger, 143 Ill. 34, 
32 NE 390. 
~ 35. Lawrence v. Korn, 184 Pa. 
500, 39 A 295. 

{a] Thus, in an action to fore- 
close a mortgage, it is not a good 
defense that defendant is prosecut- 
ing with diligence proceedings for 
partition in the probate court, un- 
der which the mortgage, being 
against his undivided interest, will 
be discharged and payment made 
from the fund raised by the sale, 
where plaintiff is not a party to that 


proceeding, Lawrence v. Korn, 184 
Pat) 500, 139) A’ 29.5% 
36. Roberts v. Welch, 438 N. C., 


287; Duggan v. Strange, 22 Pa. Dist. 
638. 

37. Ocala Northern R. Co. v. Pea- 
body, 77 Fla. 730, 82 S 598; Lane v,. 
Allen, 162 Ill. 426, 44 NE 831; Mid- 


dleton Sav. Bank vy. Dubuque, 15 
Iowa 394. Compare Ewart v. Irwin, 
1 Phila. (Pa.) 78 (stay without 
abatement). 

38. Greenman v. Fox, 54 Ind. 267; 
Dickinson v. Dickinson, 59 Vt. 678, 
10 A 821. See Owen v. Miller, 10 


Oh. St. 1386, 75 AmD 502 (where the 
attachment proceedings were void); 
Edler v. Hasche, 67 Wis. 653, 31 NW 
57 (void order in garnishment and 
recorded satisfaction canceled). 

39. Ark.—Rogers v. Stevenson, 42 
Ark, 555. 

Ill.—Salomon y. Stoddard, 107 Ill. 
A. 227. 
N. Y.—Fitch v. McDowell, 80 Hun 
207, 30 NYS 31 [aff 145 N. Y. 498, 40 
NE 205]. 

Pa.—Parker v. Sulouff, 94 Pa, 527. 

Tex.—Casey-Swasey Co. v. Ander- 
son, 37 Tex. Civ. A. 223, 83 SW 840. 

Vt.—Ward v. Sharp, 15 Vt. 115. 
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foreclosure for 
taxes. *6 


[§§ 1068-1070. 


performance sufficient to discharge the mortgage +1 
may preclude foreclosure ** and a proceeding al- 
ready commenced may be stopped by paying what 
is due into court.*? 
guished by a tender before sale of the whole amount 
due,** if the tender is sufficient.*° 
has been made both in the payment of interest and 
of taxes, and either default would justify a sale, 
a tender of the interest alone will not prevent a 


So a power of sale is extin- 


Where default 


breach of the condition to pay 


Nor will the exercise of the power of sale 


be: precluded by the mere fact that the trustee has 


in his hand a check given by the mortgagor in part 
payment of the principal of the debt, where payment 
of the check has been refused.** 


Foreclosure is 


not prevented by tender of the full indebtedness _ 


It is a 
the mortgagor’s 


demption.*? 


[§ 1070] 9. Want of Title in Mortgagor. 


where other covenants have been broken,*® or by * 


giving notice of his intention to. 


pay off the mortgage, or even by a decree for re-_ 


In no 


@ case, however, can the mortgagor plead his own 


A tender of payment or 


Wis.—Ford v. Smith, 60 Wis. 222, 
18 NW 925. 

{a] Where a mortgagor gave a 
note as a conditional part payment 
of the bond secured by the mort- 
gage, and the mortgagee, after trans- 
ferring the note, assigned the bond 
and mortgage to another person, the 
assignee can foreclose only the bal- 
ance of the mortgage debt after de- 
ducting the amount of: the note, un- 
less he indemnifies the mortgagor 
against the note. Hitch, Vv.vlc= 
Dowell, 80 Hun 207, 30 NYS 31 [aff 
145 N. Y. 498, 40 NE 205]. 

{[b] Usurious payments will be 
applied in reduction of the mortgage 
debt. Parker v. Sulouff, 94 Pa. 527; 
Ward v. Sharp, 15 Vt. 115. 

{c] Rents and profits of the prop- 
erty applicable to the mortgage debt 
create a defense pro tanto. Ford v. 
Smith, 60 Wis. 222, 18 NW 925. 

40. Tender generally see Tender 
[38 Cye 127]. 

41. Tender discharging mortgage 
see supra §§ 920-930. 

42. Ala.—Garrett v. Cobb, 202 Ala. 
241, 80 S 79. 

Ill.—Bensley v. Barthoff, 137 Ill. 
A. 420 [aff 234 Ill. 336, 84 NE 928]. 

N. Y.—Bond, etc., Guarantee Co. v. 
White, 81 Misc. 8, 142 NYS 1038. 

Pa.—Wilbur Trust Co. v. Seip, 28 
Pa. Dist. 887. 

Vt.—MeDaniels v. Reed, 17 Vt. 
674; Downer v. Bowman, 17 Vt. 417. 


Ont.—Nixon y. Hunter, 17 Grant 
Che soc: 
[a] Where all was tendered ex- 


cept attorneys’ commissions, it was 
held that scire facias should not have 
been brought. Wilbur Trust Co. v. 
Seip, 28 Pa. Dist. 887. 

43. Bond, etc. Guarantee Co. v. 
White, 81 Mise. 8, 142 NYS 1038; 
Smith v. Cormier, 25 N. B. 487 (de- 
cided under statute). 

[a] An application for leave to 
pay into court without an actual de- 
posit of the money does not stay the 
mortgagee’s right of action. Streng 
v. Holyoke Water Power Co., 12 Pa. 


Super. 323. 
44. U. S.—Higbee v. Chadwick, 
220 Fed. 873, 136 CCA 817. 
Ala.—Wittmeier v. Tidwell, 147 


Ala. 354, 40 S 963; McCalley v. Otey, 
90 Ala. 302, 8 S 157, 99 Ala. 684, 12 
S 406, 42 AmSR 87. 

Ill.— Flower v. Elwood, 66 Ill. 438. 

Ilowa.—Hayward v. Munger, 14 
Iowa 516. 

Mo.—Thornton vy. National Exch. 
Bank, 71 Mo. 221; Olmstead vy. Tars- 
ney, 69 Mo. 396. 

N. Y.—Frost vw. 


5 Yonkers Sav. 
Banks 0) oN] a Yarmo ps) 


26 AmR 627; 


Burnet v. Denniston, 5 Johns. Ch. 
B52 

Eng.—Jenkins v. Jones, 2 Giffard 
99, 66 Reprint 43; Whitworth v. — 
Rhodes, 20 L. J. Ch. 105. 

{a] The costs of proceedings to 
obtain a sale of the mortgaged prem- 
ises is such a charge upon the estate 
as will entitle the mortgagee to pro- 
ceed to a sale in the case of nonpay- 
ment, although the principal and in- — 
terest have been paid. Paynter v. 
Carew, 1 Kay appendix xxxvi, 69 
Reprint 331; Thompson v. Holman, 
28 Grant Ch. (Ont.) 35. : 

{[b] Costs unascertained.—A sale 
made after a tender of the principal 
and interest alone has been set aside 
as against the mortgagee and a per- — 
son buying with notice, the costs 
not having been ascertained at the 
time of the tender. Jenkins v. Jones, — 
2 Giffard 99, 66 Reprint 43. 4 

45. -Rudulph v. Wagner, 36 Ala. = 
698; Magnusson v. Williams, 111 IN). 
rE And see cases infra notes 46, 

[a] The actual proffer of the 
money is dispensed with if the debt- 
or, being ready and willing to pay, 
is prevented from actually producing | 
it by the creditor’s declaring that 
he will not receive it. McCalley v. — 
Otey, 99 Ala. 584,12 S 406, 42 AmSR © 
87; Rudulph v. Wagner, 36 Ala. 698. 
See Alexander v. Chipstead, 152 Ga. — 
851, 111 SE 552 (holding that a strict 
tender is not necessary where pay- 
ment is refused). 

{b] The tender must include at- 
torney’s fees when the mortgage so 
provides. Wittmeier v. Tidwell, 147. 
Ala. 354, 40 S 963. 

46. Da Silva v. Turner, 166 Mass. 
407, 44 NE 532. 


47. Stevenson vy. Dana, 166 Mass. 
163, 44 NE 128. 

48. Roberts v. Loyola Perpetual 
Bldg. Assoc., 74 Md. 1, 21 A 684; 


Hackett v. Van Dusen, 132 Wis. 204, 
111 NW 1097. 

_{a]_ Sufficiency of tender.—An ac- 
tion for foreclosure of a mortgage 
cannot be defeated by prior tender, 
kept good, of the amount due on the 
mortgage with interest, where the 
mortgagee had prior to the tender 
purchased from others and bid in at 
tax sale certificates of tax sales on 
the mortgaged premises in order to ~ 
protect her lien under) the mortgage, 
Since the act of the mortgagee 
amounted to a payment of the taxes, | 
for which a lien is given by statute. 
Hackett v. Van Dusen, 132 Wis. 204, 
111 NW 1097. 

49. Grugeon v. Gerrard, 4 Y. & CG. 
Exch. 119, 160 Reprint 945. ; 


7 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 1070-1074] 


want of title to the mortgaged premises.®° 

That mortgaged property is trust property which 
the mortgagor had no right to mortgage is no de- 
fense as to the mortgagor.®! 

[§ 1071] 10. Waste.°? Fraudulent conduct of the 
mortgagee in possession toward the mortgagor and 
junior creditors, consisting in waste and spoliation 
of the estate, may constitute a defense to foreclosure 
proceedings,°® but not waste committed by the mort- 
gagee while in possession in some other right.®4 


[§ 1072] 11. Collateral Rights and Agreements. 


That the mortgagor may have a right to an account- 
ing against the mortgagee arising out of trans- 
actions in connection with which a mortgage was 
given will not prevent a foreclosure of the mort- 
gage when due according to its terms,°> nor can a 
defense be founded on equities arising between the 
mortgagor and a third person,*® or interference with 
the mortgagor’s rights on the premises under a con- 
temporaneous agreement,®** or wrongful conduet in 
a transaction distinct from the mortgage,°* or on 
conflicting claims or equities between joint mort- 
gagors,°® or on a transaction between the creditor 
and a third person which does not prejudice the 
mortgagor.®® An agreement by the heirs, in an 
action to settle a decedent’s estate, that mortgaged 


50. U. S.—Bush v. Marshall, 6 
How. 284, 12 L. ed. 440. 

Ala.—Strong v. Waddell, 56 Ala. 
471. 
Cal.—Whitney v. Buckman, 13 Cal. 


{a] 
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Parry, 60 Wash. 204, 110 P 991. 

Thus the fact that the mort- 
gagee is the fiduciary of the mort- 
gagor in conducting the latter’s busi- 
ness does not prevent foreclosure, 


[41 6.5.) 869 


land forming part of the estate can be divided with- 
out materially impairing its value, does not affect 
the right of the mortgagee to foreclose.®* 

[§ 1073] 12. Estoppel. A mortgagee may, by his 
conduct, inducing others to believe and act upon the 
belief that he will not enforce his mortgage, be 
estopped as to them from so doing.*? So a verbal 
agreement to adopt a substituted mode of perform- 
ance which has been, completed may be availed of 
by. way of an equitable estoppel.®* 

[§ 1074] 13. Limitations °*—a. In General. The 
right to enforce a mortgage cannot be exercised 
after the expiration of a period of limitations fixed 
by statute,® in the absence of anything removing 
the proceeding from the operation of the statu- 
tory bar.®® Limitations are frequently imposed 
upon the right to enforce a mortgage by specific 
statutory provisions,®? and even in the absence of 
such specific limitation, the limitation may, it has 
been held, be imposed by the operation of general 
provisions of the limitation acts,®* as, for example, 
those referring to actions on sealed instruments,®® 
or upon specialties or agreements, contracts or prom- 
ises in writing,’® or cases not specifically provided 
for.7! On the other hand, such a proceeding, al- 
though the parties to the mortgage are nonresident, 


Limitations of Actions 37 C. J. p 666. 
65. Mich.—Highstone y. Franks, 
93 Mich. 52, 52 NW 1015. 
N. C.—Bunn v. Braswell, 139 N. C. 
135, 51 SE 927; Fraser v. Bean, 96 


536; Redman vy. Bellamy, 4 Cal. 247. 
Conn.—Quittner v. Comstock, 91 

Conn. 579, 100 A 1061. 
Tll.—Roderick v. McMeekin, 204 Il. 

625, 68 NE 4738; Racine, etc., R. Co. 


vy. Farmers’ GL. & T. Co., 49 Ill. 331, 
95 -AmbD 595; Parlin, etc., -Co.~ v. 
Galloway, 95 Ill. A. 60. 

Mass.—Wilkinson  v. Scott, 17 
Mass. 249. 

Miss.—Bush v. Cooper, 26 Miss. 
599, 59 AmD 270. 

Nebr.—Joslin Vv. Williams, 61 


Nebr. 859, 86 NW 473. 
N. J.—Wyckoff v. Gardner, 20 N. J. 


Lr 556, 45 AmD 388; State Mut. 
Bldg., ete., Assoc. v. Batterson, 65 
Mead.) Hd. 610956 JA--703)— Bird? +y, 


Davis, 14 N. J. Ea. 467. 

N. Y.—Barber v. Harris, 15 Wend. 
615; Jackson v. Stevens, 13 Johns. 
316; Jackson v. Murray, 12 Johns. 
201. 

Or.—Edgar v. Golden, 36 Or. 448, 
48 P 1118, 60 P 2. 

Pa.—Townsend y. Boyd, 217 Pa. 


386, 66 A 1099, 12 LRANS 1148; 
Pennsylvania L. Ins., etce., Co. v. 
Beaumont, 190 Pa. 101, 42 A 6522; 


Florence Bldg., ete., Assoc. v. Lupo- 
vitz, 25 Pa. Dist. 901; Pennsylvania 
Co. for Ins. on Lives, ete. v. Beau- 
mont, 8 Pa. Dist. 206; Krupp v. 
Krugel, 12 Phila. 174. 

Bng.—Doe v. Penfold, 3 Q. B. 757, 
43 ECL 960, 114 Reprint 698; Guard- 


ian Assur. Co. v. Avonmore, Ir. R. 
Giebig. son. 
[a] In a foreclosure suit by an 


assignee of a mortgage who has 
taken it in good faith and for value 
and in reliance upon the apparent 
title of the mortgagor, such title 
cannot be auestioned by the mort- 
gagor, his purchaser, or an equitable 
owner. Quittner v. Comstock, 91 
Conn. 579, 100 A 1061. 

As to a mortgage conveying no 
subsisting title see supra § 1016. 

Estoppel of mortgagor to deny title 
see Estoppel § 27. 

51. Boisclair v. Jones, 36 Ga. 499. 

52. liability of mortgagee gen- 
erally see supra § 639. ‘ 

53. Stickney v. Blair, 50 Barb. (N. 
Y.) 341. 

54. McMichael v. Webster, 57 N. 
J. Ea. 295, 41 A 714, 73 AmSR 630 
(possession as vendor and under con- 
tract of sale). 

55. Spokane Merchants’ Assoc. v. 


although plaintiff will be required to 
account. Spokane Merchants’ Assoc. 
v. Costello, 11 Ariz. 334, 95 P 94. 


56. Ariz. Copper Belle Min. Co. 
v. Costello, 11 Ariz. 334, 95 P 94. 
Cal.—Crescent Inv. Co. v. Lake 


ies DnvenCo:, 55) Cal. Ay 6425 17 7a e: 


Ill.—Van Sickle v. Harmeyer, 172 
Til. A. 218. 


Mo.—McMurray v. McMurray, 258 
Mo. 405, 167 SW 5138. 
C.—Martin vy. McNeely, 101 N. 


N. 

C. 634, 8 SE 231. 
Que.—Corse v. Myler, 8 Que. Pr. 7. 
[a] Rule applied.—It is no de- 

fense to the foreclosure of a mort- 

gage by a bona fide corporate mort- 
gagee which advanced the money se- 
cured by the mortgage that one of 
its stockholders committed certain 

fraudulent acts. Crescent Inv. Co. v. 

Lake County Inv. Co., 38 Cal. A. 642, 

RT PEO. 

57. -McClelland v. Misho, 21 Pa. 

Co. 45 


58. Reed v. Latson, 15 Barb. (N. 
Y.) 9; Canadian Mut. Loan, etc.; Co. 
v. Burns, 34 N. S. 3038. 

[a] Thus, the wrongful forfei- 
ture of the plaintiff’s corporate stock 
by the corporation is not a defense to 
the foreclosure of a mortgage given 
for money loaned by the corporation. 


Canadian Mut. Loan, -ete., Co. v. 
Burns, 34 N. S. 303. 
59. Hards v. Burton, 79 Ill. 504.. 
60. Nix v. Thackabarry, 240 Ill. 


352, 88 NE 811. 

61. Tudor v. Security Trust Co., 
163 Ky. 514, 173 SW 1118. 

62. Faxton v. Faxon, 28 Mich. 159; 
Barns v. Queensland Nat. Bank, Ltd., 


sVAUStria COC. Lreeekua 925. 
{a] The indorsee of the note 
only, without transfer of the mort- 


gage, is not estopped to foreclose by 
false representations made by the 
mortgagee to a purchaser of the 
property that there was no encum- 
brance on it. Citizen’s Sav. Bank, 
etc., Co. v. White, 189 N.C. 281, 126 
SE 745. 

Equitable estoppel generally see 
Estoppel §§ 116-247. 

63. Higgins v. 76 
Miss. 627, 25 S 168. 

64. Applicability to sale under 
power of statute of limitations sce 
infra § 1378. 

Limitation of actions generally see 


Haberstraw, 


N.C. 32,7; 2 SE) 159. 
Porto Rico.—Ruiz de Noble v. Gal- 
lardo, 7 Porto Rico Fed. 140. 


Va.—Phlegar v. Smith, 131° Va. 
268, 108 SE 662; Cohen yv. Jenkins, 
125)) Va. 635, 100). SE. 678; 


Man.—Stover v. Marchand, 10 Man. 
22 


Ont.—McDonald v. Grundy, 8 Ont. 
Le t13; 3 OntwR isl, 24 (CanlLaoce 
Notes 356. 

Que.—Kelso v. Layfield, 29 Que. 
Super. 204. 


66. See infra 1077. 
67. See statutory provisions. 
[a] Mortgage on interest of pro- 


ceeds of sale of land.—A mortgage, 
the subject of which is an interest in 
the proceeds of sale of land devised 
on trust for sale is of ‘fan interest 
in land” as defined by the Real Prop.. 
Limitation Act (1831) § 1 and there- 
fore under the provisions of that act 
after the lapse of twelve years in 
the absence of any payment or ac-. 
knowledgement, the title of the mort-’ 
gagee is extinguished. Kirkland v. 
Peatfield, [1903] 1 K2 B: 756; In re 
Hox s(t 0i'3il| 22) Chi, s ta rer Hazele: 
dine, [1908] 1 Ch. 34. 

{[b] Proceeding to recover money 
secured by mortgage.—A limtation 
prescribed by statute as to actions, 
suits, or other proceedings brought to 
recover any sum of money secured 
by mortgage may be pleaded to a bill 
to foreclose. Dearman v. Wyche, 9 
vant 570, 16. EngCh 570, 59 Reprint 

68. See cases infra notes 69-71. . 

69. Jennings v. Peay, 51 S. C. 327, 
28 SE 949; Sprague v. Lovett, 20 S. 
D. 328, 106 NW 1384. 

70. Ingersoll v. Davis, 14 Wyo. 
T207782 (P86 

71. Cleveland Ins. Co. v. Reed, 24 
How. (U. S.) 284, 16 L. ed. 686. - 

[a]. For example, where a statute 
provides that where there are con- 
current remedies at law and in 
equity, the remedy in equity is barred 
at the same time as the remedy at 
law is barred and also provides that 
a bill for relief in the case of the 
existence of a trust not cognizable by 
the court of common law and in all 
other cases not therein provided for 
Shall be brought within ten years, a 
bill for the foreclosure or sale of 
mortgaged property is barred where 
defendant has been in adverse pos- 


870 [41 C.J.] 


cannot be classed as on a cause of action accruing 
outside the state.‘? Where the indebtedness secured 
by the mortgage is evidenced only by the mortgage 
and the language of the mortgage is insufficient to 
impose any personal liability upon the mortgagor, 
a statute of limitations applicable to actions of debt 
or covenant upon any writing obligatory for the 
direct payment of money or the performance of 
covenants is not applicable,’* nor is a statute relat- 
ing to simple contracts in writing, the mortgage 
being under seal.’4 

What law governs. Where the parties are non- 
residents the ‘statute of limitations applicable is 
that of the state where the maker of the note and 
mortgage resided when the cause of action arose‘ 
and where the note and mortgage were executed and 
payable.’® 

Retroactive effect of statutes. A statute pre- 
seribing a period of limitations as to the enforce- 
ment of a mortgage, if applicable to existing mort- 
gages, must allow a reasonable time for their fore- 
closure.*? Where a statute of limitations provides 
a time in which the holders of existing mortgayes 
may record an extension in order to save the opera- 
tion of the statute, the period fixed within which 
such an extension may be recorded will not be 
construed as applicable to extensions of mortgages 
thereafter executed.?® A new statute may fix a 
period which runs from the passage of the statute 
and not from the prior maturity of the debt.’® 

Bar of action at law for recovery of land. As 
has been elsewhere stated, courts of equity in the 
absence of a specific statute have, adopting by 
analogy the statute of limitations applicable to pro- 


session for more than ten years prior 
to the filing of the bill. Cleveland 
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period of limitation shall begin to] 
run from the date of the mortgage, 


[$1 


ceedings at law, refused to allow the enforcement 


te 


of a mortgage after adverse possession continued — 


for such a length of time as would bar an action 
at law for the recovery of the land.8° <A statute 
requiring suits for the recovery of land sold at a 
tax sale to be brought within two years does not 
apply to a proceeding to foreclose a mortgage, al- 
though the premises have been sold for taxes and 
the purchaser is brought in by a supplemental bill.*! 

Presumption of payment. 
be had after twenty years’ uninterrupted possession, 
without any payment on the mortgage or any recog- 
nition of it as a subsisting obligation, as in that case 
a presumption of payment arises from the mere 


lapse of time which has the same effect as a stat- 


ute of limitation.*? : 

Reformation and foreclosure. An action to re- 
form and foreclose a mortgage is controlled by 
the limitation applicable to proceedings to foreclose 
a mortgage rather than the limitation applicable to 
actions upon a contract.** However, an action to 
reform a mortgage which is void for uncertainty 
and to foreclose it as reformed is barred by a stat- 
ute applicable to the cause of action for reforma- 
tion.5+ 


Recovery of personal judgment. Where separate 


sections of the statute refer to actions upon con- — 


tracts or other obligations, express or implied, and 
to actions to foreclose mortgages upon real estate, 


an action for foreclosure in which plaintiff seeks — 


to recover a personal judgment for the debt is 


074 


A foreclosure cannot — 


governed, so far as the action is one for a personal ~ 


judgment, by the limitation applicable to actions 
upon contract.%® : ; 


[a] A renewal of the note may be 
made within the i 


Ins. Co. v. Reed, 24 How. (U. S.) 284. 
6 L. ed. 686. p 
3 72. Wells v. 124 Wis. 

229, 102 NW 571. 

[a] Both parties nonresident.— 
Notwithstanding both the mortgagor 
and mortgagee reside in a foreign 
state, a proceeding to foreclose a 
mortgage upon land within the state 
is not controlled by a statute relating 
to an action upon a sealed instrument 
where the cause of action accrues 
without the state. Wells v. Scanlan, 
124 Wis. 229, 102 NW 571. 

73. Von Campe v. Chicago, 140 Ill. 
361, 29 NE 892. 


Scanlan, 


74. Von Campe v. Chicago, supra. 

75. Timmonds v. Mesner, 109 Kan. 
618, 200 P 270. 

76. Crooker v. Pearson, 41 Kan. 
410, 21 P 270. 

77. %il.—Walker v. Warner, 179 


Tl. 16, 53 NE 594, 70 AmSR 85; 
Drury v. Henderson, 148 Ill. 315, 32 
NE 186. 

Iowa.—Newgirg v. Black, 174 Iowa 
636, 156 NW 708. 

Mich.—McKisson v. Davenport, 83 
Mich. 211, 47 NW 100, 10 LRA 507. 

Minn.—Duncan vy. Cobb, 32 Minn. 
460, 21 NW 714. 

Mo.—Morrison v. 215 Mo. 
645, 114 SW 981. 

N. D.—Adams, ete., Co. v. Kenoyer, 
17 N. D. 302, 116 NW 98, 16 LRANS 
681. 

Porto Rico.—Firpo v. Pino, 14 Porto 
Rico 100 

Tenn.—Batey v. Walter, (Ch. A.) 
46 “SW 1024. 

{a] Statutes construed.—(1) Gen. 
St. (1913) §§ 7698, 7699, providing that 
no action or proceedings to foreclose 
a real estate mortgage can be main- 
tained unless commenced within fif- 
teen years from the maturity of the 
whole debt secured, and, unless the 
time of the maturity of the debt is 
clearly stated in the mortgage, the 


Roehl, 


does ‘‘not limit the right to foreclose 
an existing mortgage to 15 years 
from its date when the right to fore- 
close did not accrue until more than 
15 years from its date.” Jentzen v. 
Pruter, 148 Minn. 8, 14, 180 NW 1004. 
(2) Act. Febr. 18, 1891, effective June 


22, 1891 (L. [1891] p 184; Rev. St. 
[1899] § 4276; St. Annot. [1906] p 
2353), prohibiting a mortgage fore- 


closure after the note is barred, and 
§ 4277, prohibiting foreclosure of 
mortgages theretofore executed after 
two years, did not invalidate a sale 
made Aug. 12, 1893, under a mort- 
gage given in 1880, where none of the 
notes were barred when the act was 
passed, although one of them became 
barred before the act took effect, and 
all were barred when the sale was 
made. Morrison vy. Roehl, 215 Mo. 
545, 114° SW 981. 

[b] Reasonable time.—(1) A stat- 
ute by which, under the circum- 
stances, a mortgagee had one year 
and three months to foreclose or to 
make the record show a tolling of 
the statute, was held to allow a rea- 
sonable time. Newgirg v. Black, 174 
Iowa 636, 156 NW 708. (2) Where a 
statute altering an existing statute 
of limitations gives fifteen months 
in which to protect existing rights, a 
mortgagee who fails to take advan- 
tage of such time or to take any steps 
until brought into court in an action 
to acquire title after the lapse of a 
year and one half, is not in a position 
to assert that the statute does not 
give a reasonable time within which 
to act. Newgirg v. Black, supra. 

Prospective or retroactive opera- 
tion of limitation acts generally see 
Limitations of Actions §§ 10-17. 

78. Alvarado First Nat. Bank v. 
Lane, (Tex. Civ. A.) 265 SW 763. 


79. Bean v. J. I. Case Threshing 
Mach, Co.) (Dex: .Civ.e (A) yp22 1 aS, 


from the time the statute took effect. 


Frederick ,v. House, (Tex. Civ. A.) 

220 SW 607. 

Abs See Limitations of Actions 
61. 


statutory period © 


Adverse possession by mortgagor 


see supra § 412. 
ee Wright v. Walker, 30 Ark. 

82. U.S.—Brown v. Grove, 80 Fed. 
564, 25 CCA 644; Opie v. Castleman,’ 
32 Fed. 511 [rev on the facts 145 
U. S. 214, 12 SCt 822, 36 L. ed. 680]; 
Wyman v. Russell, 
18,115, 4 Biss. 307. See Higginson v. 
Mein, 4 Cranch 415, 2 L. ed. 664 (pre- 
sumption of payment overcome by 
circumstances). 

Ala.—Scott v.\ Scott, 202 Ala. 244, 
80 S 82; Shockley v. Christopher, 180 
Ala. 140, 60 S 317. 

Me.—Chick vy. Rollins, 44 Me. 104. 

Md.—Baldwin v. Trimble, 85 Md. 
396, 37 A 176, 36 LRA 489. 

Mass.—Kellogg v. Dickinson, 
Mass. 432, 18 NE 223, 1 LRA 346. 

Mich.—Cook y. Rounds, 60 Mich. 
310, 27 NW 517. 

N. J.—Wallace v. Coward, 79 N. J. 
Eq. 243, 81 A 739; Swinley v. Force, 
78 N. J. Eq. 52, 78 A 249; Colton v. 
Depew, 59 N. J. Eq. 126, 44 A 662: 
Blue v. Everett, 56 N. J. Eq. 455, 39 
oie [aff 55 “No Je Bas, 3295 86m 

N. Y.—Belmont v. O’Brien, 12 N. Y. 
394; Jackson v. Wood, 12 Johns. 242, 
7 AmD 315. 

Va.—Turnbull v. Mann, 99 Va. 41, 
37 SE 288. . 

Presumption of payment generally 
see Payment [30 Cyc 1274]. 

83. Reeves v. Vinacke, 20 F. Cas. 
No. 11,663, 1 McCrary 213. 

84. Burnett v. Wright, 17 NYS 309 
[rev on other grounds 135 N. Y. 543, 
32 NE 253]. ; 

85. Slingerland v. Sherer, 46 Minn. 
422, 49 NW 2387. 
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Absolute deed as mortgage. Where the mortgage 
is in the form of an absolute conveyance and the 
mortgagor has remained in possession for the statu- 
tory period of time, an action to foreclose is 
barred.86 A suit for foreclosure of a mortgage 
evidenced by a deed and defeasance is deemed to be 
founded upon the written instruments consisting of 
the deed and defeasance and barred by the statute 
applicable to cortracts, obligations, or liabilities 
founded upon an instrument in writing, and not 
by the statutes applicable to obligations not so 
founded, although there is no promise in writing 
subseribed by the mortgagor as to the payment of 
the amount loaned.’ 

[§ 1075] b. Bar of Note or Obligation Secured. 
The majority rule is that the statutory bar of the 
note or obligation secured by a mortgage does not 
extinguish the debt but only prescribes the remedy 
for its collection, and does not prevent foreclosure 
of the mortgage.88 The minority rule is, on the 
contrary, that the mortgage is incidental to the 
debt and that, when the latter is barred, the former 
becomes unenforceable.*® 

A statute of nonclaim against a decedent’s es- 
tate, prescribing- the time within which claims 
against an estate must be presented, does not, as a 


1074-1076] 


rule, affect the specific lien of a mortgage or cur- | 


tail the statutory period for foreclosure; °° but 
there is a contrary view.®!. A statute permitting 
the creditor to postpone the foreclosure of his lien 
without reference to the statute of nonclaim, leaving 
applicable the statute of limitations which would 
have applied if the mortgagor had not died, may 
apply, although the mortgagor is dead at the time 
of its enactment but the claim is not yet barred by 
the nonclaim statute.®? i wie ms 
[§ 1076] c. Computation of Period of Limitation. 


86. Sandlin v. Kearney, 154 N. C. 
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Porto Rico.—Nunez y. Montilla, 15 


(41°C. TF.) 872 


The statute of limitations begins to run against 
the foreclosure of a mortgage from the time a right 
a action thereon accrues, which is ordinarily on 
default at the time of the maturity of the note or 
other obligation secured or other breach of condi- 
tion.°* Where there is no time fixed for the repay- 
ment of the loan secured, the statute of limitations 
begins to run from the date of the loan.®4 Where 
a mortgage is payable on demand, the statute begins 
to run from its date,®® unless the provisions of the 
instrument indicate a different intent.9° Where a 
mortgage is given to secure the repayment of pur- 
chase money by a vendor in case of an adverse de- 
termination of a suit involving his title, limitations 
do not begin to run until disposition of the suit 
on appeal.®°” Where a deed absolute on its face 
was given as a mortgage, the grantee cannot main- 
tain a suit to declare it a mortgage, and set up 
limitations as a bar to the debt, as limitations do 
not commence to run until the entering of a decree 
converting the deed into a mortgage.°® Under a 
statute conferring the right to foreclose when any 
installment of a debt secured has matured, limita- 
tion against foreclosure runs from the date of ma- 
turity of each installment so far as it is sought to 
enforce the lien of the mortgage therefor.°? 

Effect of right to accelerate maturity. If the 
mortgage gives the creditor a right to declare the 
entire indebtedness due on default in the payment 
of any installment of interest or principal, or for 
nonpayment of taxes, the statute does not begin to 
run from such partial default, but only from the 
maturity of the full principal, or of the last install- 
ment of the principal, unless the creditor has in 
some way manifested his election to consider the 
whole as due.t. It has been held, however, that a 
provision that the mortgage debt shall become due 


person secondarily liable accrues, and 


596, 70 SE 942. 


87. Newhall v. Sherman, 124 Cal. 

DOSS book ce. . ; 
@8. See Limitations of Actions 
23. ’ 

2 gs9. See Limitations of Actions 
24. 

: 90. Rives v. Cabel, 213 Ala. 206, 


104 S 420; German Sav., etc., Soc. v. 
Fisher, 92 Cal. 502, 28 P 591; Anglo- 
Nevada Assur. Corp. v. Nadeau, 90 
Cal. 393, 27 _P 302; Cole v. McMickle, 
30 Ind. 94; Jones v. Tainter, 15 Minn. 
512. 

91. Mueller v. Light, 92 Ark. 522, 
123 SW 646, 31 LRANS 1013. 

92. England v. Spillers, 128 Ark. 
31, 193 SW 86. 

93. Cal.—Loewenthal v, Coonan, 
135 Cal. 381, 67 P 324, 87 AmSR 115. 

Ga.—Coleman v. Worrill, 57 Ga. 124. 
- JTll.—Schifferstein v. Allison, 123 
Tll. 662, 15 NE 275. 

La.—Planters Cons. Assoc. v. Lord, 
35 La. Ann. 425. 

Md.—Subers v. Hurlock, 82 Md. 42, 
33 A 409; Rees v. Logsdon, 68 Md. 
93ay tt A708. 

Minn.—Trudeau v. Germann, 101 
Minn. 387, 112 NW 281. 

Miss.—Wilkinson v. Flowers, 37 
Wissio O19, Whol AnD 9183 Neévitt.. -y. 
Bacon, 32 Miss. 212, 66 AmD 609. 

Mo.—Martin v. Teasdale, 212 Mo. 


611, 111 SW 511; Bush v. White, 85) 


Mo. 339. 
N. H.—Clough v. Rowe, 63 N. H. 


562, 3 A 314. 

N. Y.—Heburn v. Reynolds, 73 
Misc. 73, 132 NYS 460. 

N. C.—Triplett v. Foster, 115 N. C. 
335, 20 SE 475. 

N. D.—Donovan y. Dickson, 37 N. D. 
404, 164 NW 27. 

Oh.—Schawzenbash v. Assmus, 19 
On Gir VCteN. 1 Si soe Dater ry. 
Bruner, 8 Oh. Dec. (Reprint) 699, 9 
CincLBul 220. 


Rico 450. 

' C.—McSween v. Windham, 104 
S. C. 508, 89 SE 500; Lyles v. Lyles, 
TIES 7 C30 45 kh SB 1 3. 

Tenn.—Brown v. Brown, 107 Tenn. 
349, 65 SW 413. 

Tex.—McCombs v. Cleveland State 
Bank, (Civ. A.) 244 SW 1042. 

Utah.—McKay v. Ward, 20 Utah 
149, 57 P 1024, 46 LRA 623. 

Eng.—London, ete, Bank v. Mit- 
ehell, [1899]. 2° Ch. 161. 

Ont.—Fletcher v. Roden, 1 Ont. 155. 

[a] “Accrues,” as used in a stat- 
ute providing that no action shall be 
commenced to foreclose any mort- 
gage except within ten years after 
the right of action “accrues,” means 
the time when a debt secured by the 
mortgage becomes due and collecta- 
ble. Schifferstein v. Allison, 123 Ill. 
662, 15 NE 275, 276. 

[b] The time of maturity fixed in 
a valid extension agreement is con- 
trolling rather than the time stated in 
the mortgage. Trudeau v. Germann, 
101 Minn. 387, 112 NW 281; McKay 
v. Ward, 20 Utah 149, 57 P 1024, 46 
LRA 623. 

{c] Where there are a number of 
installments, each maturing at a 
different time, the statute runs on 
each installment from the maturity 
thereof. Heburn v. Reynolds, 73 
Misc. 738, 182 NYS 460. 

[ad] Mortgage to secure future ad- 
vances.—Where a deed of trust is 
given to secure a specified indebted- 
ness and also future advances, the 
four years’ statute of limitations does 
not begin to run against foreclosure 
as to the advances ‘until the maturity 
of that debt. McCombs v. Cleveland 
Ry oas Bank, (Tex. Civ. A.) 244 SW 
1042. : 

{e] Indemnity mortgage.—A right 
of action to foreclose a mortgage 
given as indemnity to a surety or 


Porto 
Ss. 


the statute of limitations begins to 
run, from the time he is actually 
damnified or suffers loss, or when his 
liability becomes absolutely fixed, 
Loewenthal v. Coonan, 135 Cal. 381, 
67 P 324, 87 AmSR 115; McLean vy. 
Ragsdale, 31 Miss. 701. ; 

{f] Creation of lien.—Under the 
South Carolina statute providing that 
the lien of a mortgage shall cease 
twenty years from the “creation of 
the same” in the absence of payment 
on account or the acknowledgment 
of the debt, the period begins to run 
from the breach of the bond and not 
from the date of the mortgage. Lyles 
es A aie TAS S.C: 139459394. oD Sr 

94. Newhall v. Sherman, 124 Cal. 
SOOM Te 387. 

95. Martin v. Stoddard, 127 N..Y. 
61, 27 NE 285. 

96. Virtue v. Marshall, 25 OntWN 
13 [app allowed on other grounds 26 
OntWN 2]. 

97. Nix v. Draughon, 54 Ark. 340, 
15 SW 893. 

98. Paris v. Webb, 104 Tenn. 122, 
56 SW 835. 

99. Nares vy. Bell, 66 Nebr. 606, 92 
NW 571. 

1. U. S—kKeene Five Cent Sav. 
pana v. Reid, 123 Fed. 221, 59 CCA 

Cal.—California Sav., ete., Soe. vy. 
Culver, 127 Cal. 107, 59 P 292: Rich- 
ards v. Daley, 116 Cal. 336, 48 P 220; 
Mason v. Luce, 116 Cal. 232, 48 P 72. 

Colo.—Greeley First Nat. Bank vy. 
Park, 37 Colo. 303, 86 P 106. 

Fee sea ae Vv; Hottiman, 2771 AL 

Kan.—Linn County Bank vy. Gris- 
ham, 105 Kan. 460, 185 P 54; York- 
Ritchie Exch., etc., Co. v. Mitchell, 6 
Kan, A. 317, 51 P 57. 

Nebr.—Moorehead v. 


Hungerford, 
110 Nebr. 315, 193 


NW 706; Mc- 
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on a partial default, without words of option or 
election, matures the debt so that the statute be- 
gins to run without the exercise of an election on 


the part of the creditor.? 
Adverse possession. 


Carthy v. Benedict, 89 Nebr. 293, 131 
NW 598, 90 Nebr. 386, 183 NW 410. 

N. Y.—Heburn v. Reynolds, 73 
Mise. 73, 132 NYS 460; Quackenbush 
v. Mapes, 54 Misc. 124, 105 NYS 654. 

N. D.—McCarty v. Goodsman, 39 
N. D. 389, 167 NW 503, 506, LRA1918 
F 160 [cit Cyc]. 

Tex.—Bowman v. Rutter, (Civ, A.) 
47 SW 52. 

Wash.—Weinberg v. Naher, 51 
Wash. 591, 99 P 736, 22 LRANS 956; 
Snohomish First Nat. Bank v. Parker, 
28 Wash. 234, 68 P 756, 92 AmSR 
828. 

fa] Even though the instrument 
provides that the whole amount shall 
become due and payable without no- 
tice or demand, on breach of certain 
covenants, passive acquiescence by 
the creditor in the breach postpones 
the maturity of the indebtedness and 
the running of the statute of limita- 
tions. Congregational Church Bldg. 
Soc. v. Osborn, 153 Cal. 197, 94 P 881. 

2. Miles v. Hamilton, 106 Kan. 804, 
189 P 926, 19 ALR 276; Snyder v. 
Miller, 71 Kan. 410, 80 P 970, 114 
AmSR 489, 69 LRA 250; Buss v. 
Kemp Lumber Co., 23 N. M. 567, 170 
P 54, LRA1918C 1015; Green v. Frick, 
25 S. D. 342, 126 NW 579; McFadden 
v. Brandon, 6 Ont. L. 247, 2 OntWR 
623 [app 8 Ont. L. 610, 4 OntWR 349, 
2 AnnCas 853]. 

{a] Rules and reasons stated.— 
“Some courts have construed such 
clauses in a mortgage or contract as 
in the nature of a penalty inserted for 
the benefit of the creditor, giving him 
an option to declare the whole sum 
due, and holding that the statute does 
not commence to run against his debt 
until he has exercised the option, or 
elected to declare the whole indebted- 
ness due upon default. Other courts 
have construed such a provision in a 
bond or mortgage as fixing a con- 
tingency upon the happening of which 
the whole debt should mature at a 
date earlier than that fixed in the 
note evidencing the indebtedness. We 
are inclined to the view that when 
the contract does not in terms make 
the maturing of the entire indebted- 
ness optional with the payee, but does 
expressly provide that upon a default 
the entire sum should at once become 
due and collectible, such words 
should be given effect according to 
their plain import and the intent of 
the parties as expressed thereby. 
The decided cases which hold this 
view, it seems to us, are supported 
by the better reasoning. No doubt 
exists where the contract is clearly 
optional on the part of the creditor. 
But to hold that a contract is op- 
tional which by its express terms is 
plainly absolute is unwarranted by 
any known rule governing the con- 
struction of contracts.” Green v. 
Frick; 25 S. D. 342, 346, 126 NW 579. 

{b] Statute not arrested by pay- 
ment.—If the acceleration clause has 
become operative by a detault and 
the statute has commenced to run, 
payment of the amount in default be- 
fore the time of the maturity of the 
principal amount does not postpone 
until that time the beginning of the 
period of limitation. Miles v. Hamil- 
ton, 106 Kan. 804, 189 P 926, 19 ALR 
276 [dist Topeka Bank v. Valk Mfg. 
Co., 108 Kan. 176. 194 P 638, 195 P 
539]; Spesard v. Spesard, 75 Kan. 87, 


Where foreclosure 
sisted on the ground of adverse possession continued 
for such a length of time as to bar the mortgagee’s 
rights, the limitation must be started by some act 
or claim on the part of the mortgagor openly and 
notoriously adverse to the rights of the mortgagee, 
because, until something of this sort occurs to 
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that if no one is in actual possession, a particular 


is re- 


88 P 576. 
3. U. S.—Smith v. Woolfolk, 115 
Ue LAS Oo pO Ct Miia, ZO Mane dino oe 
Ala.—Elsberry v. Boykin, 65. Ala. 
336; Boyd v. Beck, 29 Ala. 708. 
Ark.—Duke v. State, 56 Ark. 485, 
20 SW 600. 
Cal.—Palmtag v. Roadhouse, 4 Cal. 
Unrep. Cas. 205, 34 P 111. 
Ind.—Wilette vy. Gifford, 46 Ind. A. 
185, 92 NE 186. 
i Iowa.—Jamison y. Perry, 
4, 
Mo.—St. Louis. v. Priest, 103 Mo. 
652, 15 SW 988; Orr v. Rode, 101 Mo. 
387, 13 SW 1066. 


38 Iowa 


Man.—Bucknam vy. Stewart, 11 
Man. 625. 
[a] The sale of the premises by a 


mortgagor in possession, and the 
grantee’s subsequent occupancy and 
improvement of the land by building 
on it, are not sufficient to set the 
statute of limitations running as 
against the mortgagee, in the absence 
of an explicit denial of the latter’s 


title. Whittington vy. Flint, 43 Ark. 
504, 51 AmR 572. 
[b] In Nova Scotia under statute 


a third party in possession, whether 
as tenant not paying rent or other- 
wise, cannot acquire title by posses- 
sion against the mortgagee so long 
as the mortgage is kept alive. Archi- 
bald v. Lawlor, 35 N. S. 48. 

Adverse possession by the mort- 
gagor see supra § 412. 

4. ucknam vy. Stewart, 11 Man. 
625; Creamer v. Gooderham, 7 Sask. 
L.... 173,17 DomLR 235,-27 WestLR 
646, 6 WestWkly 250. 

[a] The Real Property Limitation 
Act (Rev. St. c 89) does not begin to 
run against a mortgagee of land ina 
state of nature until actual posses- 
sion is taken by some person not 
claiming under him. Bucknam vy. 
Stewart, 11 Man. 625 [foll Trus- 
LCOS HOEC: FC OL. Mt Vem OlOn tm LeLeAtp OE 
Cas. 793; Smith v. Lloyd, 9 Exch. 562, 
156 Reprint 240, 16 ERC 329; Delaney 
Vv. Canadian, Bac: (Ro Cone2h lOnta ik, 
and, disappr McLean vy. Fish, 5 U. C. 
QP eB) 29502 

5. Ark.—Harper v. McGoogan, 107 
Ark. 103154. SW. 187. 

Cal.—California Sav., etce., Soc. v. 
Culver 12 Cale 107 59 Vey 292. 

Ill.—-Schifferstein v. Allison, 123 
Tll. 662, 15 NE 275; Metcalf v. Met- 
calf, 219 Ill. A. 96; Hippard v. Reb- 
han, 199 Ill. A. 261; Lyman v. Zear- 
ing, 187 Ill. A. 361; North Ave. Bldg., 
ete, Assoc... v. Huber, O18%71).4A. 42 
[rev on other grounds 270 Ill. 75, 110 
NE 312, AnnCas1917B 587]; Macfar- 
land v. Utz, 175 Ill. A; 5253 Lathrop 
v. Carrol; 155, T1l.. A. 658; Kreitz v. 
Hamilton, 28 Ill. A. 566. 

Nebr.—Teegarden  v. 62 
Nebr. 639, 87 NW 3387. 

N. J.—Wallace v. Coward, 79 N. J. 
Eq. 2438, 81 A 9739; Longstreet v.. 
Brown, (Ch.) 37 A 56. 

IN, -C.--Deachiy, ¢Curtin, al 23 NowG, 
85, 31 SE 269. See Sandlin v. Kear- 
ney, 154 N. C.. 596, 70 SE 942 (rule 
recognized). 

Or.—Hydraulic Min. Co. v. Smith, 
100; Ors 86,1196 .P 8a. 

Man.—British Canadian Loan, ete.. 
Co. v..Farmer,.15 Man. 593, 24 CanLT 
OccNotes 273. 

N. B.—Doe v. Wright, 11 N. B. 241, 

Ont.—Robinson v. Robinson, 14 
OntWR 155. 


Burton, 


statute of limitations may not run.* 

[§ 1077] d. Circtmstances Tolling Statute. 
running of the statute of limitations against the 
foreclosure of a mortgage will be arrested by either 
a partial payment of principal or a payment of in- 
terest,° if made with authority.® ; 
tolled by a written agreement between the parties 


The 


The statute is 


[a] Rights of third parties.—Un- 
der the Arkansas. statute (1) provid- 
ing that a payment on an indebted- 
ness shall not extend limitations with 
reference thereto as to the rights of 
third parties unless the payment is 
indorsed on the margin of the record, 
the wife of the maker of the note 


secured by deed of trust on land 
owned by her, who joined in execu- 


tion of deed, is not a “third party.” 
Harper v. McGoogan, 107 Ark. 10, 
154 SW 187. 


the transfer is not a 


within this’ statute. Kenney v. 
Streeter, 88 Ark. 406, 114 SW 928. 
6. Ark.—Montgomery _ v. Gantt 


change the relation of the parties, the possession Ofee 
the mortgagor is not hostile to the title of the mort- 
gagee, but in subordination to it. It has been held 


(2) And the mortgagor’s 

grantee who has promised to pay the | 
mortgage debt as a consideration for ~ 
“third party” — 


Mercantile Co., 100 Ark. 629 appendix, — 


140 SW 260. 


Colo.—Lowrey v. Harlow, 22 Colo. 


AsS-18, 123 P 1438. 
Fla.—Phifer v. Abbott, 73 Fla. 402, 
74 S 488. 2 
Ill—A@tna L. Ins. Co. v. McNeely, 
166 Ill, 540, 46 NE 1130. 3 
Wis.—McLean v. McLean, 184 Wis. 
495, 199 NW 459. 
Eng.—Lewin v. Wilson, 11 App. 
Cas. 639 [rev 9 Can. S. C. 637]. 
Ont.—Trust, ete., Co. v. Stevenson, 
2% ‘Ont. 
grounds 20 Ont. A. 66]. ; 
[a] Mlustrations of authorized 
payments.—(1) Payment by a person 
entitled to make tender and from 
whom mortgagee is bound to accept. 
Lewin v. Wilson, 11 App. Cas. 
[rev 9 Can. S. GC. 637] (construing 
statute). 
chaser from the mortgagor. 
v. Abbott, 73 Fla. 402, 74 S 488. 


ceased mortgagor. Holmes v. Bart- 
lett, 160 Ill. A. 443 (part payment of 
note secured). (4) Payment by the 


639° 


571 [app allowed on other 


(2) Payment by a purse 
Phifer | 
(3) 8 
Payment by the executor of the de- 


mortgagor’s widow during her oc- 


cupancy of the land. Montgomery v. 


Gantt Mercantile Co., 100 Ark. 629 
appendix, 140 SW 260. But see 4itna 
L. Ins. Co. v. McNeely, 166 Ill. 540, 


46 NE 1130 (infra this note). 

{b] 
payments.—(1) A payment on a mort- 
gage by the widow of the mortgagor, 


she having only a homestead and- 


dower interest in the premises af- 
fected, will not operate to remove 
the bar of the statute of limitations 
from the indebtedness as against the 
heirs, who own the fee. tna L. Ins. 
Co. v. McNeely, 166 Ill. 540, 46 NE 
1130. (2) Payment of interest by 
the husband on a mortgage executed 
jointly by himself and wife on the 
wife’s land did not toll the statute as 
to the wife or her heirs at law who 
did not know of such payment. Mc- 
Lean v. McLean, 184 Wis. 495, 199 
NW 459. (3) Payment of interest by 
an executor individually on a mort- 
gage given by him as executor will 
not stop running of the statute as to 
his minor child. 
22 Colo. A: 738,123 P 143. 

[c] Joint and several bond.— 
Where two separate mortgages are 
given by the codbligors in a joint 
and several bond, payment of interest 
by one obligor will not toll the stat- 
ute of limitations as against the en- 
forcement of the mortgage given by 
his codbligors, under a statute pro- 
viding that no action or suit or other 
proceeding shall be brought te re- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Lowrey v. Harlow, 


Tllustrations of unauthorized — 


t 
jj 
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to keep the mortgage alive,’ or an acknowledgment 
of the mortgage as an obligation still subsisting 
and unsatisfied,’ or by the payment of taxes in 
aecordance with the terms of the mortgage.® A 
statute will not be tolled by a receipt given by 
mistake.1° 

Possession of mortgagee. Some statutes do not 
run against a mortgagee in possession.‘ On the 
other hand, it has been held that the statute is not 
tolled by the possession of the mortgagee with the 
consent of the mortgagor.” 

Former or pending proceedings. The running of 
the statute against foreclosure is stopped by the 
institution of proceedings by the mortgagee to en- 
force it or to collect his debt,'? or the pendeney of 
an action against the mortgagor and the mortgagee 
attacking the former’s title and the legal existence 
of the mortgage,!* although not, it has been held, 
by the entry of judgment on the note.> However, 
it has been held that a judgment against the debtor 
or against his estate, for the debt rendered before 
the bar of limitation is complete, substitutes for 
the limitation applicable to the original cause of 
action that which applies to judgments.'® Although 
foreclosure proceedings against the mortgagor after 
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he has sold the mortgaged premises to which the 
purchaser is not made a party is invalid as a fore- 
closure, the judgment may be a good personal judg- 
ment against the mortgagor, establishing the amount 
of the debt and removing the operation of the stat- 
ute of limitations upon the original cause of action.” 
Where the mortgagee, after having recovered :a 
judgment against the mortgagor upon a covenant: 
for payment contained in the mortgage, obtains a 
decree of strict foreclosure and subsequently thereto 
renews an execution issued upon the judgment previ- 
ously obtained, the foreclosure proceeding is open 
and the mortgagor is given a new right to redeem, 
and it seems that the right to bring a new suit for 
foreclosure will be deemed to have accrued only 
when the act of the mortgagee gave rise to the 
necessity for it.1® 

Absence, insolvency, or death. The absence of the 
mortgagor from the state will stop the running of 
the statute of limitations,’® except where the pro- 
ceeding is in rem;2° but such absence after the. 
mortgagor has parted with his title does not pre- 
‘vent the running of the statute in favor of his 
grantee,2! unless the latter also is absent from the 


cover any sum of money secured by 
any mortgage within twenty years 
next after a present right to receive 
the same unless in the meantime 
some part of the principal money or 
some interest thereon shall have been 
paid by the person by whom the same 
shall be payable or his agent. Lewin 
v. Wilson, 9 Can. S. C. 637. 

7 Austin v. Steele, 68 Ark. 348, 
58 SW 3:52; Alden. v.- Barnard, 15 
ee 512, 37 NYS 1069. 

Ala.—Christopher v. Shockley, 
199 “Ala. 681, 75 S 158; wie v. Petty- 
john, 176 Ala. 592, 58 S 90 

Cal.—Curtis v. Holee, 184 ‘Cal. 726, 
£95; P3995: 

Serge Oe, v. Durand, 36 Ill. A. 

Ind.—Union Trust Co. v. Scott, (A.) 
83 NE 1081. 

Iowa.—Fitzgerald v. Flanagan, 155 
Iowa 217, 1385 NW 738, AnnCas1914C 
1104 


N. J.—Stimis yv. Stimis, 60 N. J. 
Eq. 313, 47 A 20. 
Oh.— Whetstone vi. eLhorp,- 1 


(Reprint) 414, 9 WestLJ 302, 
C.—Lyles v. Lyles, {fal Toes OF BIE) Is 
51 SE 113. 

Ont.—Barwick v. Barwick, 21 Grant 
Ch: 39. 

[a] The debt is acknowledged hy 
an acknowledgment of the mortgage. 


Dec. 
‘NS 


ear ue v. Holee, 184 Cal. 726, 195 P 
395. 
[b] Agreement by the purchaser 


of mortgaged premises to assume 
payment of the debt tolls the statute. 
Union Trust Co. v. Scott, (Ind. A.) 
83 NE 1031. 

[c] The presumption of payment 
may be rebutted by circumstances 
showing that the rights of the mort- 
gagee were known and acknowledged 
within the twenty-year period. State 
Chancellor v. Seiberlich, 75 N. J. Eq. 
501, 72 A 948. 

[d] Acknowledgment by one not 
liable on the mortgage does not toll 
the statute. Trust, etc., Co. v. Ste- 
venson, 21 Ont. 571 [app allowed 20 
Ont. A. 66 

[e] ‘Acknowledgment to stranger. 
—An acknowledgment of the exist- 
ence of the debt secured by a mort- 
gage, made by the mortgagor to a 
stranger, without an express promise 
to the mortgagee to pay the debt, will 
not arrest the running of the statute 
of limitations. Biddel v. Brizzolara, 
64 Cal. 354, 30 P 609. 

{[f] Under a statute requiring an 
acknowledgment to be recorded in 
order to preserve the lien after the 
lapse of twenty years from its incep- 
tion, the mere recording in a deed 


record book that the grantee is to 
satisfy a balance due to an undesig- 
nated person on an unidentified mort- 
gage is ineffectual. Du Bose v. Kell, 
90.S.. C. 196, 71 SE 371,-73 SB 184. 

9. See cases infra this note. 

[a] Payment of taxes and ex- 
penses in caring for the property, 
made by the mortgagor pursuant to 
agreement between the parties, pre- 
vents the running of the statute. 
sere v. Anger, 53 Utah 186, 177 P 

[b] A repayment of taxes which 
the mortgagee had paid is a payment 
on principal and arrests the running 
of the statute. Cogswell v. Grant, 
384 N. S. 340. 

10. Montague v. Priester, 82 S. C. 
492, 64 SE 393. 

[a] The time when the mistake 
‘was discovered does not affect the 
running of the twenty-year limitation 
for an action of foreclosure. Mon- 
"| sa v. Priester; 82.S. C. 492, 64 SE 


11. Fountain v. Bookstaver, 141 
Ill. 461, 31 NE 17; McKenna v. Pleas- 
ant, 96 Nebr. 581, 148 NW 479.; In- 
vestment Securities Co. v. Adams, 37 
Wash. 211, 79 P 625. 

[a] Thus, where a mortgagee, 
after breach of condition and before 
the debt becomes barred by the stat- 
ute ef limitations, takes possession 
of the mortgaged property, or ac- 
quires possession under a void fore- 
closure sale, the statute will not run 
against him while he retains such 
possession. Fountain v. Bookstaver, 
141 Ill. 461, 31 NE 17. 

12. Buss v. Kemp Lumber Co., 23 
N. M. 567, 170 P 54, LRA1918C 1015. 
La.—Stanbrough v. McCall, 4 
La. Ann. 324. 


Oh.—Walters v. Homberg, 19 Oh. 
CATs (Cte Ni Sopot 4h JsOh. A 1326: 

Porto Rico.—Nunez v. Montilla, 
15 Porto Rico 450. 

Tex.—Byers v. Brannon, 19 SW 


109T; Haysvs Tihisen,18 Tex, Civ? vA! 
610, 45 SW 479. 

Man.—In re Bain, 11 Man. 550. 

N. S.—McKeen v. McKay, Ritch. 
Eq. Cas. 121. 

[a] Rule applied.—(1) Bringing 
an action of foreclosure. Walters v. 
Homberg, 19) Oh. Cir. Ct No S. 514, 
3 Oh. A, 326. (2) Procuring judg- 
ment of foreclosure. Byers v. Bran- 
non, (Tex.) 19 SW 1091. (3) Mort- 
gagee procuring his claim to be ap- 
proved by the probate court adminis- 
tering on the mortgagor’s estate. 
Hays v. Tilson, 18 Tex. Civ. A. 610, 
45 SW 479.. (4) Where the mortgagee 
brought an action of ejectment to re- 


cover possession of the mortgaged 
premises. McKeen v. McKay, Kuss.; 
Ha. Cas, GN.{S:) 121. : 

{b] A futile attempt to foreclose: 
during the period of limitations does 
not stop the running of the statute., 
Hubbard v. Dahlke, 277 Mo. 516, 210° 
Sw 652. 

[ec] Im Illinois the statute of 1915 
requiring an extension agreement to: 
be recorded within five years to keep 
a mortgage alive and allowing five 
years in which to obtain the agree- 
ment does not apply where foreclo- 
sure suit was begun and a decree: 
rendered within the five-year period. 
Metcalf v. Metcalf, 219 Ill. A. 96. 

14. Hutchinson v. Hutchinson, 92 
Kan. 518, 141 P 589, 52 LRANS 1165. 

15. Hanna v. Kasson, 26 Wash. 
568, 67 P 271. 

16. See Brown v. Cates, 99 Tex. 
133, 87 SW 1149 (holding a particular 
judgment not within rule). 

17. King v. Brown, 80 Tex. 276, 
16 SW: 39. 

18 In re Bain, 11 Man. 550. 

19. Colonial, ete., Mortg. Co. v. 
Northwest Thresher 'Co., 14 N. D. 14%, 
103 NW 915, 116 AmSR 642, 70 LRA 
814, 8 AnnCas 1160. 

[a] In New York the statute (now 
Civ. Pract. Act § 19), providing that 
absence of a defendant from the state 
for more than a year is not a part 
of the period of limitation, applies 
to the mortgage as well as the bond 
notwithstanding service can be had 
by publication to foreclose the mort- 
gage. Simonson v. Nafis, 36 App. 
Div. 473, 55 NYS 449. 

{b] In Virginia the statute creates 
an absolute bar in twenty years 
which is not affected by the absence 
of the debtor from the state. Cohen 
v. Jenkins, 125 Va. 685;°100-S 678. 
See Limitations of Actions §§ 385, 


386. 

20. Peters v. Dunnells, 5 Nebr. 
460; Anderson v. Baxter, 4 Or. 105; 
Boucofski v. Jacobsen, 36 Utah 165, 
104.P 117, 26 LRANS 898. But see 
Hale v. Christy, 8 Nebr. 264 (intima~ 
tion to contrary). 

[a] Rights of junior mortgagee.— 
Where foreclosure is considered es- 
sentially in rem, it has been held that 
the mortgagor’s absence from the 
state does not extend the period of 
limitations so as to prevent a junior 
mortgagee from interposing the stat- 
ute as a defense against a senior 
mortgage. Boucofski v. Jacobsen, 36 
Utah 165, 104 P 117, 26 LRANS 898. 

21. Simonson vy. Nafis, 86 App. 
Div. 478, 55 NYS 449 (rule stated) ; 
Colonial, etc., Mortg. Co. v. North- 
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state.?* The insolvency of the mortgagor and the 
appointment of an assignee do not stop the running 
of the statute.2* And the period allowed for en- 
forcing claims against a decedent’s estate does not 
extend the time for foreclosure where foreclosure 
may be had against the heirs without the appoint- 
ment of an administrator.24 The time for beginning 
an action to foreclose is not extended by a statute 
providing that an action upon a cause of action 
which survives may be brought against the personal 
representative at any time within a year after the 
granting of letters testamentary or of administra- 
tion.?® 

[§ 1078] e. Who May Plead Limitations. The 
statute of limitations is not a defense strictly per- 
sonal to the mortgagor, but may be pleaded by his 
grantee or any subsequent purchaser of the premises 
in privity with his title,?* or by a junior mortgagee,”” 
but not by a purchaser of the premises assuming 
a mortgage debt already barred,?* or by a tax title 
holder,?9,or by defendants who are not sought to be 
charged personally with any debt or demand.*° And 
a person brought into the foreclosure suit as a de- 
fendant merely on an allegation that he claims some 
interest in the premises cannot set up this defense, 
unless he shows what his interest or title is.*1. As 
against foreclosure of a mortgage for purchase 
money executed by the husband alone, the wife is 
in no better position to defend than the husband,** 
and so long as the mortgage is in force and not 


west Thresher Co., 14 N. D. 147, 103 
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[§§ 1077-1080 


barred by the statute of limitations as to the hus. 


band, it is in force as to the wife.*% 

[§ 1079] f. Effect of Bar by Limitations. The 
right of a mortgagee to maintain an action on the 
mortgage debt and to enforce the lien, and the right 
of the mortgagor to maintain an action for the re- 
demption of the property, are reciprocal, and when 
one is barred by limitations, the other is also.°4 And 
so, where the right of a grantee in a deed absolute in 
form, although in fact a mortgage, to foreclose has 
become barred by the statute, he loses also his right 
to recover possession.*® 

Revivor. After foreclosure has been barred by 
statute, the right may be revived by a written agree- 
ment upon a valid consideration between the par- 
ties,*® but the right cannot be revived except as to 


such interest as the mortgagor may have in the prop- — 


erty at the time he executes the contract of revival.*? 
After the statute has once completely run against 
the mortgage, no payment, acknowledgment, or new 
promise on the part of the mortgagor will revive it 
as against a purchaser of the premises or any other 
person whose rights acerued prior to the revivor,** 
or, by statute, even as against the original maker.%? 


A mortgagee who has suffered the statute to run — 


before he asserts his right of entry cannot, by after- 
ward getting possession of the property, revive his 
title to it, but he is in as a mere trespasser.*° 

[§ 1080] 14. Laches. Independently of the statute 
of limitations, .a court of equity may refuse to decree 
100, 29 LRANS 930, 20 AnnCas 42 


NW 915, 116 AmSR 642, 70 LRA 814, 
8 AnnCas 1160. 

{a4 Nevertheless it has been held 
that a purchaser acquiring the prop- 
erty before the statute had barred 
the right to foreclose cannot plead 
the statute where the debtor has by 
continued absence suspended the 
period of limitation with respect to 
the note. Dighton v. First Exch. Nat. 
Bank, 33 Ida. 278, 192 P 832. 


22. Redondo Impr. Ca: Vis 
O’Shaughnessy, 168 Cal. 323, 143 P 
538. 

23. Court v. Walsh. 1 Ont. 167 


{app dism 9 Ont. A. 294]. 

4. Gleason v. Hawkins, 32 Wash. 
464, 73 P 533. ; 

[a] In Texas under a statute it 
has been held that limitations do not 
begin to run against an action to en- 
force against heirs a debt of their 
decedent until administration closes; 
and so, where the debt is secured by 
mortgage, its foreclosure cannot be 
said to be barred by limitations where 
the date of such closing does not ap- 
pear. Hanrick v. Gurley, 93 Tex. 458, 
54 B47, bb SW JO, 8b 6S VW. 


Hill v. Townley, 45 Minn. 167, 
47 NW 653. 

26. Cal.—San Diego Realty Co. v. 
McGinn, 7 Cal. A. 264, 94 P 3874. 

Til— Houston v. Workman, 28 Ill. 
A. 626. 

N. C.—Stancill v. Spain, 133 N. C. 
76. 45 SE 466. 

N. D.—Colonial, ete., Mortg. Co. v. 
Northwest Thresher Co., 14 N. D. 147, 
103 NW 915, 116 AmSR 642, 70 
LRANS 814, 8 AnnCas 1160. 

Tex.—Brown v. Cates, 99 Tex. 133, 
136, 87 SW 1149; Levy v. Williams, 
20 Tex. Civ. A. 651, 49 SW 930, 50 
SW 528. 

“The limitation available to a pur- 
chaser of property incumbered by a 
lien to secure a debt of his vendor, is 
that which applies in favor of the 
debtor against the creditor.’”” Brown 
v. Cates, supra. 

[a] The grantee in a deed record- 
ed before maturity of the note may 
set up the defense of limitations. San 
Diego Realty Co. v. McGinn, 7 Cal. 
A. 264, 94 P 374 [foll San Diego 


P 376]. 

{b] Purchaser at’ sale under at- 
tachment or execution.—(1) A credi- 
tor purchasing on foreclosure of an 
attachment lien in an action by him 
instituted after the mortgage debt 
and lien had been barred by limita- 
tions may plead limitations against 
the foreclosure of the mortgage. Hol- 
ford v. Patterson, (Tex. Civ. A.) 240 
Siw, 341. [afte 118) "Nex=)4110..257 “Sw 
213]. (2) But it has been held that 
a purchaser of the mortgaged prem- 
ises at execution sale cannot set up 
this defense. Board of Church Erec- 
tion Fund, ete. v. Seattle First Presb. 
Church, 19 Wash. 455, 53 P 671. 

{c]. Grantee of purchaser who as- 
sumed debt.—If the debt secured by 
the mortgage: has been kept alive by 
a purchaser of the property who as- 
sumed its payment, in any such man- 
ner as to arrest the running of the 
statute, a grantee of such purchaser 
takes subject to the mortgage and 
cannot plead the statute of limita- 
tions to defeat foreclosure while the 


debt remains. alive. Murray v. 
Emery, 187 I11.:408, 58 NE 327. 
{d] In Georgia, the purchaser of 


the title whose rights accrued subse- 
quent to a mortgage debt barred by 
limitations can avail himself of the 
statute only when he has become the 
owner of the title or the entire equity 


of redemption, or has been found in|’ 


possession of the mortgaged prop- 
erty. Sanger v. Nightingale, 122 U. 
S..276,°7 SCt. 1109) 30). edie 1106. 
27. Fox v. Blossom. 9 F. Cas. No. 
5,008, 17 Blatchf. 352; California Bank 


v. Brooks, 126 Cal. 198, 59 P 302: 
Watkins v. Perrxy, 25 Colo. A. 425, 
139 P 551, 5538 [cit Cyc.’ But sée 


Sanger v. Nightingale, 122 U. S. 176, 
7 Sct 1109, 80 L. ed. 1105 (applying 
variant rule in Georgia). 


28- Davis v. Davis, 19 Cal. A. 797, 
12 peaetO Sa 

29. Gibson v. Rea, 92 Kan. 262, 
140 P 893. 


& pie Figv. v. Taber, 203 Ala. 253, 82 

31. Blair v. Silver Peak Mines, 84 
Fed. 737; Corbey v. Rogers, 152 Ind. 
169, 52 NE 748; Cooper v. Rhea, 82 
Kan. 109, 112, 107 P 799, 1836 AmSR 


[cit Cyc]; Lincoln Mortg.. etc., Co. v. 
Parker, 65 Kan. 819, 70 P 892. 


32. Leonard v. Binford, 122 Ind. : 


200, 23 NE 704. 

33. Leonard v. Binford, supra. 

34 Arrington v. Liscom, 34 Cal. 
365, 94 AmD 722; Cunningham v. 
Hawkins, 24 Cal. 403, 85 AmD 73: 
Fitch v. Milley, 200 Ill. 170, 65 NE 
650; Gordon v. Lee, 102 Ind. 125, 1 NE 
290; Parsons v. Noggle, 23 Minn. 328; 


King v. Meighen, 20 Minn. 264; Hol- 


oe v. Meighen, 15 Minn. 69. 
a] 
Pugh, -6 .Q./ B: We 346, 16 °HRE© sige 


Court v. Walsh, 1 Ont. 167 [app dism 


9 Ont. A. 294]. 
35. Meighen v. King, 31 Minn. 115, 
16 NW 702. 


Transfer of title-—Heath ve 


26. Alvarado First Nat. Bank v. 
Lane, (Tex. \Ciy. A‘) 265, SW.) 763% ; 
s7. Alvarado First Nat. Bank v. 


Lane, supra. 

38. Kan.—Topeka Bank v. Valk 
Mfg. Co., 108 Kan. 176, 194 P 638, 195 
P 599; Schmucker v. Sibert, 18 Kan. 
104, 26 AmR 765. 


La.—Grayson v. Mayo, 2 La. Ann. - 


927, 

S. C.—McSween v. Windham, 104 
S. C. 508, 89 SE 500. 

Tex.—Holford v. Patterson, 113 


Tex.’ 410,257 SW. 213 [aft ¢Civ, Ag 
240 SW 341]; Cooksey v. Blair, (Civ. 
A.) 254 SW 509. 
Utah.—Boucofski v. Jacobsen, 36 
Uien 165, 104 P 117, 26 LRANS 


Wash.—Damon v. Leque, 17 Wash. 
5738, 50 P 485, 61 AmSR 927. 

“The signer of a note and mortgage 
who has sold the mortgaged property 
cannot revive the mortgage by mak- 
ing payments on the note after it has 
once been barred; but so long as the 
statute of limitation has not run 
against the note he can keep both 
that and the mortgage alive by pay- 
ments, notwithstanding his having 
parted with the property.” Topeka 


Bank v. Valk Mfg. Co., 108 Kan. 176, 


180, 194 P 638, 195 P 599. 
39. Holford v. Patterson, (Civ. A. 
ey 341 [aff 113 Tex. 410, 257 S 
40. Court v. Walsh, 1 Ont. 167 
[app dism 9 Ont. A. 294]. 
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the foreclosure of a mortgage, where complainant 
has been guilty of very great and unreasonable de- 
lay in instituting his proceedings, such as to raise 
the presumption that he has either been paid or has 
abandoned his elaim,*t or where there are circum- 
stances in connection with the delay which would 
make foreclosure inequitable; *? but laches will not 
be imputed to-a mortgagee having no notice of the 
rights which would start time running.*% 
general rule delay short of the whole period allowed 
by the statute of limitations will not have this effect, 


41. U. S.—Metropolitan Nat. Bank 
v.’ St. Louis Dispatch Co., 149 U. S. 
436, 13 SCt 944, 37 L. ed. 799; London, 
ete., Bank vy. Dexter, 126 Fed. 593, 61 
CCAS b15. 

Ala.—Scott v. Scott, 202 Ala. 244, 
80 S 82; Bailey v. Butler, 1388 Ala. 
1535-35 S111. 

Ark.—Sturdivant v. Cook, 81 Ark. 
279, 98 SW 964; Nix v. Draughon, 54 
Ark. 340, 15 SW 893. 

Conn.—House vy. Peacock, 84 Conn. 
54, 78 A 723. 

D. C.—Rider v. White, 14 D. C. 305. 

Ill.— Locke v. Caldwell, 91 Ill. 417; 
Leon vy. McIntyre, 88 Ill. A. 349. 

Ky.—Bettis v. Allen, 10 Bush 40; 
McArthur v. Preston, 61 SW 365, 22 
Ky. L. 1769; Moore v. Moore, 3 Ky. 
Op. 654; Stone v. Lyon, 2 Ky. Op. 517. 

Md.—Robertson v. Mowell, 66 Md. 
530, 8 A 273; Hawkins v. Chapman, 
36 Md. 83. 


Mich.—Olmstead v. Taylor, 126 
Mich. 316, 85 NW 740; Burrow v. 
Debo, 47 Mich. 242, 10 NW 469; 


Thompson v. Jarvis, 39 Mich. 689; 
Abbott v. Godfroy, 1 Mich. 178. 

N. J.—Swinley v. Force, 78 N. J. 
Eq. 52, 78 A 249; Stimis v. Stimis, 60 
N. J. Bq. 313, -47 A 20. 

N. Y.—Coonley v. Coonley, Lalor 
312; Newcomb vy. St. Peter’s Church, 
2 Sandf, Ch. 636. 

N. C.—Brown v. Becknall, 58 N. C. 
423. 

Oh.—Kemper v. Apollo Bldg., etc., 
Gor lt sOhy Cire CE IN. Ss a842: 

Porto Rico.—Cuebas v. El Banco 


Territorial, 5 Porto Rico Fed. 120; 
Rufino de Goenaga vy. Gallardo, 5 
Porto Rico Fed. 10. 

R. I.—Eddy v. Campbell, 23 R. I. 
192. 49 A 702. 

Tenn.—Wallace v. Goodlett, 104 


Tenn. 670, 58 SW 343. 
W. Va.—Pitzer v. Burns, 7 W. Va. 


63. 
Bng.—Brooks vy. Muckleston, [1909] 
AS Oh ean 
43 N.S. 60, 6 


N. S.—In re Ling, 
Periods of delay held not a 


EastLR 264. 
[a] 


bar.—(1) Ten years. Tompkins vv. 
Merriman, 6 Kulp (Pa.) 543. (2) 
Twelve years. Kinna v. Smith, 3 N. 


J. Eq. 14. (3) Four years after learn- 
ing of the fraudulent release of a 
trust deed. Stiger v. Bent, 111 Ill. 
328. 


42. Sturdivant v. Cook, 81 Ark. 
279, 98 SW 964; Southern R. Co. v. 
Lancaster, 149 Ga. 434, 100 SE 380; 


Swinley v. Force, 78 N. J. Eq. 52, 78 
A 249; Bur v. Bong, 159 Wis. 498, 150 
NW 4381. 

[a] Mlustration.—As against a 
purchaser of the mortgaged premises 
who had made improvements without 
actual knowledge of the mortgage, a 
delay of nineteen years to assert any 
claim under the mortgage is laches 
preventing enforcement as against 
such purchaser, although the statute 
of limitations is twenty years. Bur 
v. Bong, 159 Wis. 498, 150 NW 431. 

43. Johnson v. Blumer, 183 Wis. 
369, 197 NW 340, 198 NW 277. 

44, U. S.—De Noble v. Gallardo, 
223 U..S..65, 32 SCt 194.56 Lh. ed. 353. 
Cross v. Allen, 141 U. S. 528, 12 SCt 
67, 35 L. ed. 848; Burns v. Cooper, 
140 Fed. 273, 72 CCA 25. 

Ala.—Crawford v. Chattanooga Sav. 
Bank, 201 Ala. 282, 78 S 58; Christo- 
pher vy. Shockley, 199 Ala. 681, 75 S 


158. 
Cal.-—Ludwig v. Murphy, 143 Cal. 
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eral. 


And as a 
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Colo.—Murto v. Lemon, 19 Colo. A. 
314, 75 P 160. 

D. C.—Sis v. Boarman, 11 App. 116. 

Ill.—Richey v. Sinclair, 167 Ill. 184, 
47 NE 364. 

Iowa.—Schafer v. Jackson, 155 
Iowa 108, 185 NW 622; Burdick v. 
Wentworth, 42 Iowa 440. 

Md.—Waring v. National Sav., etc., 
Co., 138 Md. 367, 114 A 57. 

N. J.—Union Trust Co. v. New Jer- 
sey Water, etc., Co.,.93 N. J. Ea. 562, 
117 A 155; Gray v. Case, 51 N. J. Eq 
426, 26 A 805. 

N. Y.—Glacius y. Fogel, 88 N. Y. 
434 [aff 25 Hun 227]; Davies v. 
Freund, 152 App. Div. 819, 137 NYS 
735; Newton v. Evers, 77 Misc. 619, 
137 NYS 507. 

N. D.—State Finance Co. v. Hal- 
stensen, 17 N. D. 145, 114 NW 724. 

S. D.—Froelich v. Swafford, 33 S. 
D.. 142, 144 NW 925. 

Utah.—Utah Commercial, ete., Bank 
v. Fox, 40 Utah 205, 120 P 840. 

“It is only in the matter of the en- 


| forcement of purely equitable rights 


that the doctrine of laches applies, 
and... it has no place in the matter 
of the ES of those rights for 
which the statute law expressly pro- 
vides a limitation. We do not desire 
to be understood as holding or in- 
timating that in no case whatever in 
which the statute of limitations is 
directly applicable there may not be 
superadded reasons for the applica- 
tion of the doctrine of laches so as 
practically to reduce the period of 
limitations in the particular case. 
What we do hold is, that upon the 
ground of lapse of time alone, there 
is no room for the joint application 
of the statute of limitations and the 
doctrine of laches where they would 
conflict with each other, and the 
equitable doctrine would have the 
effect of reducing the statutory period 
of limitations.” Sis v. Boarman, 11 
ADD BOD: 1.) halo al 235 

{a] In the absence of prejudice 
or unfair advantage a delay short of 
the period of limitation will not or- 
dinarily create a bar. Crawford v. 
Chattanooga Say. Bank, 201 Ala. 282, 
78 S 58; Union Trust Co. xy 
Jersey Water, etc., Co., 93 N. J. Ea. 
562, 117 A 155 [aff 94 N. J. Hq. 446, 
120 A 329]; Utah Commercial, etc., 
Bank v. Fox, 40 Utah 205, 120 P 840. 

[b] Reasonable expedition.—The 
mortgagee is not guilty of laches if 
he proceeds as rapidly as the nature 
of the case will permit. Phelps y. 
Wolff, 74 Nebr. 44, 103 NW 1062. 

[ec] Indemnity mortgage.—Laches 
does not arise against the enforce- 
ment of an indemnity mortgage based 
upon absolute guaranty. Crawford 
v. Chattanooga Say. Bank, 203 Ala. 
133, 82 S 163) 

[ad] In Virginia (1) the remedy in 
equity to enforce the lien of a trust 
deed is not affected by any lapse of 
time short of a period sufficient to 
raise the presumption of payment. 
Gibson v. Green, 89 Va. 524, 16 SE 


661, 37 AmSR 888. See to similar 
effect McClintic v. Wise, 25 Gratt. 
(66 Va.) 448, 18 AmR 694. (2) Bonds 


secured by trust deed became due in 
1845. Partial payment was made by 
the obligor’s administrator in 1858. 
In 1877 the balance due was adjudged 
against the administrator. In 1853 
the land had been sold to pay dece- 
dent’s debts. A suit brought in 1883 
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that is, laches cannot be imputed to the mortgagee 
because he takes all the time which the statute 


[§ 1081] 15. Conditions Precedent *°—a. In Gen- 
In order that the right to foreclose may ac- 
crue, the mortgagor must have performed any 
conditions requisite either to complete his right of 
action or to fix hability upon the mortgagee; *® but 
as a rule matters which do not affect the equitable 
rights of the parties are not conditions precedent,**? 
nor is it necessary for plaintiff to perform acts 


to enforce the trust deed against pur- 
chasers at such sale was held to _be 
within time. Bell v. Wood, 94 Va. 
677, 27 SE 504. 

45. Indemnity mortgages 
supra § 360. : 

Necessity of enforcing other se- 
curity see supra § 1065. 

46. Ind.—Browning v. Clymer, 1 
Ind. 579, Smith 298. 

Kan.—Stewart v. Clark, 8 Kan. 210. 

Ky.—Chapman v. Fehler, 7 Ky. Op. 
394, 

La.—Chaffe v. Carroll, 34 La. Ann. 
122. 

Mich.—Cook Co. v. Bell, 114 Mich. 
283, 72 NW 174. 

N. H.—Whitton v. Whitton, 38 N. 
H. 127, 137, 75 AmD 163. 

Wash.—Smith v. Northern Pac. R. 
Co., 22 Wash. 500, 61 P 255. : 

See Southern California Sav. Ban 
v. Asbury, 117 Cal. 96, 48 P 1081 (a 
mortgagee cannot recover on. the 
note, or foreclose the mortgage there- 
for, so long as he retains part of 
the money for which the note was: 
given and refuses to perform his part 
of the agreement). 

“In many cases there is nothing in 
the terms of the condition which re- 
quires the party who claims the bene- 
fit of it, to do any thing; and yet the 
law implies, from the nature of the 
contract itself, that certain things 
must be done by him before the eon- 
dition is broken, because it would 
otherwise be out of the power of the 
other party to perform it; and in such 
cases the effect of a neglect to do 
any thing thus implied, is the same 
as if it was expressed.’? Whitton v: 
Whitton, supra. 

[a] An assignee of the mortgage 
(1) must first complete his title by 
paying the sum for which he has 
bought it from the original mort- 
gagee (Browing v. Clymer, 1 Ina 
579, Smith (Ind.) 298) (2) and ob- 
taining or proving the mortgagee’s 
indorsement of the note secured 
(Chaffe v. Carroll, 34 La. Ann, 122). 

[b] The return of payments or 
advancements made may be a con- 
dition precedent to the foreclosure of 
a mortgage, where the right to fore- 
close depends on the canceling or re- 
pudiation of the transaction in which 
they were made or given. Smith v. 
Northern Pac. R. Co., 22 Wash. 500, 
GR PE 255s 

47. Bossingham v. Syck, 118 Iowa 
192, 91 NW 1047; Pouder v. Colvin, 
170 Mo. A. 55, 156 SW 483; Jenkins v. 
John Good Cordage, ete, Co., 168 
N. Y. 679, 61 NE 11380. 

[a] Reformation of deed.—In a 
foreclosure suit against a grantee of 
the equity of redemption, it appeared 
that his name had not been inserted 
in the deed from the mortgagor to 
him; but as there was sufficient evi- 
dence to show that he was in fact 
the grantee, it was held that refor- 
mation of the deed was not necessary 
before decree of foreclosure. Boss- 
snehase v. Syck, 108 Iowa 192, 91 NW 

[b] Setting aside release.—An un- 
authorized release given by the holder 
of a fraudulent duplicate note need 
not first be set aside. Pouder v. Col- 
vin, 170 Mo. A. 55, 156 SW 483. 

[c] Possession of securities.—A 
corporation, being indebted to plain- 
tiff and others, executed a trust mort- 
gage on all its property to secure an 
issue of bonds, which were to be 


see 
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which will properly be the subject of relief in the 
suit.4® It is not necessary first to establish the 
mortgagor’s lability for the debt by recovering a 
judgment against him,?® unless the right of foreclo- 
sure depends on the establishment of certain facts 
in an action at law.5° An entry for breach of eondi- 
tion is not usually a prerequisite to the suit,°? nor 
is the obtaining of leave to sue,°? nor notice of 
the mortgagee’s intention to foreclose,>* nor a prior 
foreclosure of other collateral as provided in a deed 
of trust, where such collateral is worthless.°* 

Appointment of trustee. Where the original trus- 
tee is dead and there is no: successor, the appoint- 
ment of a new trustee is not necessary as precedent 
to a foreclosure in chancery.®® 

[§ 1082] b. Request of Bondholders.®® In the case 
of a trust mortgage securing an issue of bonds, a 
request for the institution of foreclosure proceed- 
ings by a certain number or percentage of the bond- 
holders is generally required,*? but such stipulation, 
if construed as forbidding a suit in equity by minor- 
ity bondholders who are the victims of a conspiracy 
by the majority, would be void as ousting the ju- 
risdiction of the courts; © nor is it always essential 
that there be a request by the creditor °° or a de- 
mand in writing.®° , 
_ [§ 1083] c. Ascertainment or Discharge of Other 


given to consenting creditors in ex-;AmSR 530, 
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20 LRA 535. 
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Liens. A mortgagee may be required to pay off or 
otherwise extinguish other liens on the premises, be- 
fore being entitled to foreclose, as where the mort-_ 
gage contains a covenant that no part of the 
mortgage debt shall be payable until all eneum- 
brances are removed from the mortgaged premises,°* 
or, in the case of a purchase-money mortgage, until 
the mortgagee has removed encumbrances against 
which he warranted the title,®? or where the mort- 
gage is merely of the interest of a purchaser under | 
an agreement of sale.®? Foreclosure need not be de- 
layed, however, pending the determination at law of © 
the status of a lien claim.®* The senior mortgagee 
need not offer to redeem the junior, as he is under 
no obligation to satisfy the inferior len,** and the 
junior mortgagee is not ordinarily required to pay 
off the senior lien before foreclosing his own.°%® 

[§ 1084] d. Performance of Conditions. Where a 
mortgage is not to become operative or enforceable 
until certain essential conditions have been complied 
with by the mortgagee, no right to foreclose arises 
until performance on his part,®? nor can the mort- 
gagee enforce the mortgage where he has not ful- 
filled a condition to be performed by him as a part 
of the consideration for the mortgage,°* or where he 
retains in his hands a part of the money which he 
was to loan or advance to the mortgagor and refuses 


62. Randolph v. Bradford, 204 Ala. 


change for their notes against such 
corporation and plaintiff surrendered 
the notes which he held, for which he 
was to receive a certain number of 
the bonds when issued, taking mean- 
while a certificate of indebtedness for 
the amount. It was held that plain- 
tiff’s equities attached on the giving 
of the mortgage, and he might there- 
fore maintain an action to foreclose, 
although the bonds were never de- 
livered to him. Jenkins v. John Good 
Cordage, etc, Co., 168 N. Y. 679, 61 
NE 1130. 

48. Marion County State Bank v. 
Myers, 99 Kan. 60, 160 P 979; Huff v. 
Liynde-Bowman-Darby Co., 73 OKI. 
IS, Aone, 250; 

[a] Accounting for rental value. 
—The obligation of a mortgagee in 
possession to account for reasonable 
rental value does not prevent fore- 
closure but is to be disposed of on 
final decree and distribution. Marion 
County State Bank v. Myers, 99 Kan. 
GO, 160) Br 979. : 

[b] A reconveyance of the land is 
not a condition precedent to the main- 
tenance of a suit to foreclose a deed 
as a mortgage, as the court will com- 
pel plaintiff to do equity before grant- 
ing him any relief. Huff v. Lynde- 
Bowman-Darby Co., 73 Okl. 173, 175 
P 250. See Kingsbury v. Fisher, 4 
Colo. A. 431, 36 P 309 (reconveyance 
not condition to suit on debt). 


49. Miller v. Mercier, 3 Mart. 
Sodus e229 Alleys vy. Rogers, 919 
Gratt. (60 Va.) 366. 

FD. Race v. Traders Ins. Co., 31 


In. A. 625. 

51. Cook v. Bartholomew, 60 Conn. 
24, 22 A 444, 13 LRA 462. 

52. Pretzfeld v. Lawrence, 34 Misc. 
329, 69 NYS 807. Contra Copeland vy. 
Merton, 44 Ont. L. 645 (by statute). 


53. See infra §§ 1085, 1086. 
54. Chicago, etc, R. Land Co.* Vv. 
Peck, 112 Ill. 408. 


55. Waughop v. Bartlett, 165 I11. 
124, 46 NE 197. 

56. Mortgage by corporation gen- 
erally see Corporations §§ 2736, 2737. 

Request to exercise power of sale 
See infra § 1380. 

57. I1l.—Belleville Sav. Bank v. 
Mercantile Trust Co., 194 Ill. A. 175; 
Chicago Title, etc., Co. v. Hektor, 170 
Tll. A. 68. 

Minn.—Seibert v. Minneapolis, ete., 
R. Co., 52 Minn. 148, 53 NW 1134, 38 


Mo.—Muren vy. Southern Coal, ete., 
Co., 177 Mo. A. 600, 160 SW 835. 

N. Y.—Farmers’ L. & T. Co. v. 
New York, etc., R. Co., 150 N. Y. 410, 
44 NE 1043, 55 AmSR 689, 34 LRA 
76; Allen v. Pierson, 113 App: Div. 
586, 100 NYS 451 [aff 186 N. Y. 546 
mem, 79 NE 1100 mem]. 

Tex.—Irion v. Yell, 62 Tex. Civ. A. 
522, 132 Sw 69. 

[a] A suit begun at the direction 
of one not a bond owner will be dis- 
missed. Chicago Title, ete, Co. v. 
Hektor, 170 Ill. A. 68. 

[b] Request by trustee to himself. 
—A trustee who has been appointed 
independent executor of the bene- 
ficiary has no authority to request 
himself as trustee to foreclose. Irion 
a Yell; 62 Tex. Civ. A.) 522, 132 “Sw 


{c] Foreclosure for interest with- 
out request.—Where a mortgage se- 
curing bonds provided for an election 
to declare the principal due for de- 
fault as to interest on request of one 
half of the bonds outstanding and 
that “in case of default as herein- 
before defined, the said Trustee may 
adopt any legal or equitable method 
for foreclosing this mortgage and en- 
forcing the trusts herein contained 
or for collecting the principal and 
interest of the bonds secured here- 
by,’ the trustee could foreclose so far 
as necessary to collect unpaid inter- 
est coupons without any request by 
bondholders. Long Island L. & TT, 
Co. v. Long sland City, ete. R. Co., 
85 App. Div. 36, 38, 82 NYS 644 [aff 
178 N. Y. 588 mem, 70 NE 1102 mem]. 

58. Brown vy. Denver Qmnibus, 
ete., Co., 254 Fed. 560, 166 CCA 118. 


59. Krieger v. Bissell, 80 Ky. 330, 
4 KyL 11. 
60. Barnwell v. Marion, 54 S. C. 


223, 32 SE 313. 

[a] Thus, where a mortgage pro- 
vided in’ one place that suit “might” 
be brought by the trustee in case of 
default, and in another place that 
suit “must” be brought on demand in 
writing of a majority of the bene- 
ficiaries, a demand in writing is not 
necessary to authorize the trustee to 
sue on default. Barnwell v. Marion, 
OAS Ouse ze, coe oh cots. 

61. Stewart v. Clark, 8 Kan. 210. 
See Gillian v. McDowall, 66 Nebr. 
814, 92 NW 991 (liens held suffici- 
ently ascertained), 


378, 86 S 39; Coffman v. Scoville, 86 
Ill. 300; Raffel v. Epworth, 107 Mich. 
143, 64 NW 1052; Stiger v. Bacon, 29 
N. J. Eq. 442. 5 

63. Crummey v. Mechanics’, ete., 
Bank, 30 Ga. 670. 

[a] Thus, where the vendee of an 
agreement to sell lands mortgages © 
it, after payment of a part of the 
purchase money, the mortgagee can- 
not foreclose without paying the bal- 
ance of the purchase money to the 
holder of the title. Crummey v. Me- 
chanics’, ete., Bank, 30 Ga. 670. 

64. Improved Bldg., ete., Assoc. v. 
Larkin, 88 N. J. Eq. 52, 101 A 1043. 

65. Harshey v. Blackmarr, 20 Iowa 
161, 89 AmD 520. \ 


66. See infra § 1101. 
aed: Fla.—Coy v. Downie, 14 Fla. 


Ill.—Iglehart v. Bierce, 36 Ill. 133; 
Gammon vy. Wright, 31 Ill. A. 353. 

Ind.—Miller v. Hardy, 131 Ind. 13, 
29 NE 776. 

N. J.—Titsworth vy. Holly, 32 N. J. 
Bq. 57; 

Wash.—Kienbaum_ y. Rathfon Re-- 
sucron Works, 107 Wash. 115, 181 P 

[a] Rule applied.—(1) Proviso 
that mortgage bond should be void 
if a compromise was not ratified by a 
certain court. Iglehart v. Bierce, 36 
Ill, 133: (2) Permission by bank- 
ruptcy court for foreclosure on con- 
dition that the mortgagee should re- 
lease his claim against the estate. 
ee v. Hardy, 131 Ind. 18, 29° NEB 


{[b] In the foreclosure of a title 
bond as a mortgage plaintiff is not 
bound to tender a deed before bring- 
ing suit.’ Grimmell v. Warner, 21 
Iowa 11. 

68. Mason v. Griffith, 281 Ill. 246, 
118 NE 18; White v. Hulls, 59 Mont. 
98, 195 P 850; Titsworth v. Holly, 32 
N. J. Eq. 57; Nicholson vy. Cinque, 51 
App. Div. 604, 64 NYS 191. 


[a] For example (1) promise to 
assign second mortgage. Titsworth 
v. Holly 32 N. J. Eq. 57. (2) Agree- 


ment to transfer a business interest 
in consideration for the mortgage. 
Gammon vy, Wright, 31 Ill.. A. 353. 
(3) Where the contractor to drill a 
well agreed to put it in entirely satis- 
factory , condition in return for ad- 
ditional mortgage security, it was 
held that his right of foreclosure de- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, - 


§§ 1084-1086] 


to pay it over,®® although the action is not defeated 
by failure to make a payment called for by an in- 
dependent covenant,’® or to pay over a part not 
needed or demanded,” or to render performance in 
a certain particular, as to which the mortgage has 
A mortgage given to se- 
cure the performance of the contract cannot be fore- 
closed where the contract has been forfeited by the 


been released for cause.72 


mortgagee’s failure to perform.”? 


deed is given as collateral in addition to a chattel 
mortgage and is conditioned that no foreclosure 
under the chattel mortgage shall be made during the 
time of the extension of the note secured by the chat- 
tel mortgage, the mortgagee, by a proceeding under 
the chattel mortgage after maturity of the first note | 
secured and before the expiration of the extension © 
of the second, does not so break his condition as to | 
lose his remedy upon his trust deed.7* 


pended on the full performance of 
his contract and sinking the well 
deeper if necessary. White v. Hulls, 
59 Mont. 98, 195 P 850. 

69. Southern California Sav. Bank 
v. Asbury, 117 Cal. 96, 48 P 1081. 

70. Pfeininghausen v. Shearer, 65 
Mo. A. 348. 

71. Leahy v. Warden, 163 Cal. 178, 


124 PRP 825. 

72. Petty v. Grisard, 45 Ark. 117. 

{a] Thus, where the mortgage 
covered both land and chattels, and 
was to secure both a present debt 
and future supplies to be furnished, 
and the mortgagee, on finding that 
the chattels were otherwise encum- 
bered, refused to furnish the supplies, 
but released the mortgage so far as 
eoncerned the chattels, so that the 
supplies might be obtained from 
others, it was held that as the debtor 
having been put to no additional ex- 
pense the mortgagee might foreclose 


on the land. Petty v.. Grisard, 45 
Ake iT 

73. Columbia Coal Co,. v.- Miller, 
18 Pa. 246: 

74. Blakey v. Martin Emerich Out- 
fitting Co., 58 Ill. A. 298. 

75. See infra § 1202. 


76. Ala.—Strang v. Moog, 72 Ala. 
460. 

Cal.—Citizens’ Bank v. Los Angeles 
Iron, etc., Co., 131 Cal. 187, 63 P 462, 
82 AmSR 341; Bank of Commerce v. 


Seotield,’ 1267 Cal. 156, 4580 P 451; 
Hewett v. Dean, 25 P 753. 
Ill—Henry v. Hodge, 171 Ill. A. 


10. 


Iowa.—Collins v.. Nagel, 200 Iowa 
562, 203 NW 702. 
Mo.—Jopling v.. Walton, 138 Mo. 


485, 40 SW 99. 
N. H.—Sanborn v. Ladd, 69 N. H. 


221, 39 A 1072; Whitton v. Whitton, 
SSUN.2H.. 127% 75 AmD-163. 
N. Y.—Ferris v. Spooner, 102 N. Y. 


10, 5 NE 773; Arnot v, Union Salt Co., 
109 App. Div. 433, 96 NYS 80 [rev on 
other grounds 186 INGE. 501; 679" NED 
719]; Gillett v. Balcom, 6 Barb. 370; 
Boigeol v. Eigabroadt, 35 Misc. 606, 
(2 NYS- 133; 

Oh.—Union Cent. L. Ins. Co. v. Cur- 
tis’ 35 Oh. St. 357. 

Pa.—Conshohocken Tube Co. v. 
Iron Car Equipment Co., 161 Pa. 391, 


28 A 1119. 
Ss. C.—Lipscomb v. Hammett, 56 
S..@s 549, 35 SH 194. 


Wy o.—Graves v. Burch, 26 Wyo. 
192, 181 P 354, 5 ALR 1216. 

Ont.—Lamb v. McCormack, 6 Grant 
Ch. 240. 

[a] Where a definite time is fixed 
for the payment by the terms of the 
contract, neither notice nor demand is 
necessary. Gray v. Robertson, 174 
Ill. 242, 51 NE 248. 

[b] “Waiver of notice of the exer- 
cise of the option to declare the en- 
tire debt due, being stipulated in the 
instrument, demand for payment is 
likewise waived. Ogilvie v. Union 
Cent. L. Ins. Co., 171 Ky. 134, 188 SW 
309. 
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parties,’® or by- 


Where a trust 


{c] In Louisiana, (1) a demand or 
notice is not necessary before the 
writ issues against the mortgagor. 


Nichols v.. McCall, 13 La. Ann. 215; 
Ursuline Nuns vy. Depassau, 7 Mart. 
N.S. 645; Taggrat v. Hardy, 6 La. A. 
(Orleans) 391. (2) Although failure 
to make such demand may be set up 
by the mortgagor if he has sustained 
injury thereby. Ardoino. v. Hulse, 
158 Aya. 997,105 S41.) (3), But; in 
order to maintain foreclosure pro- 
ceedings against a third possessor. 
there must be a demand on the origi- 
nal mortgagor and notice of nonpay- 
ment to the third possessor. Boone 
v. Carroll, 35 La. Ann.-281; Taylor. v. 
Pearce, 15 La. Ann. 564; Wilcoxon v. 
Maskell, 8 La. Ann. 460; Robin v. 
Flower, 2 La. Ann. 721; Maskell v. 
Merriman, 9 Rob. 69; Valetti v. Gur- 
lie, 15 La. 188; Barrow v. King, 11 
La. 174; Williams v.. Holloway, 4 La. 


823; Robichaud v. Worsham, 4 La. 
125; Broussard v. Philips, 6 Mart. 
N. S. 309. (4) Although personal de- 


mand on the debtor, before suing the 
third possessor, will not be required 
where the debtor has absconded, a 
return by the sheriff of nulla bona be- 
ing sufficient. Sprigg v. Beaman, 6 

a. é 

77. Whitton v. Whitton, 38 N. H. 
127, 136, 75 AmD 163. 

“Generally, the party who is bound 
to perform a condition must do it at 
his peril, and the other party is not 
bound to do any thing; but if, by the 
terms of the condition, it is made 
the duty of the party to do any act 
before the condition is to be per- 
formed—as to give notice of any fact, 
or to make a demand, or the like— 
and he fails to do it, the condition 
is not broken.” Whitton v. Whitton, 
supra. 

78. Mass.—Popple  v. 123 
Mass. 520. 

Oh.—Union Cent. L. Ins. Co. v. Cur- 
tis, 35 Oh. St. 348. 

Va.—Potomac Mfg. Co. 

84 Va. 717, 6 SE 2. 


Day, 


v. Evans, 


Eng.—Worthington & Co., Ltd. v. 
Abbott, [1910] 1 Ch. 588. 
Ont.—Virtue v. Marshall, 25 Ont 


WN 13 [app allowed on other grounds 
26 OntWN 2]; Case v. Burton, 19 U. 
Cc. Q. B. 540. 

[a] Sufficiency of demand.—Where 
the covenant was to pay “upon de- 
mand in writing” left on the prem- 
ises, there was a sufficient demand ‘by 
a letter brought to the notice of the 
defendants stating that the mort- 
gagees demanded their money and 
were about to take proceedings to re- 


cover it. Worthington & Co., Ltd. v. 
Abbott, [1910] 1 Ch. 588. 
79. Arvelo v. Banco Territorial, 25 


Porto Rico 677; Hernandez v. Cuebas, 
16 Porto Rico 519; Torres v. Luce, 16 
Porto Rico 172; Cintr6n v. Banco 
Territorial, 15 Porto Rico 495. 

[a] In Iowa under statute, requir- 
ing a demand in order to mature a 
promise to pay in property, the obli- 
gation of a mortgagor to keep the 


dealing under peculiar circumstances,*° 
there is no time fixed for payment.*? 
made necessary by the fact that the debt or interest 
is expressly made payable at a particular place,** 
although demand has been held essential where bee 
mortgage debt is evidenced by a negotiable note,® 
unless the note includes or imports a confession if 
judgment,§* or presentment has been waived.*° 

[§ 1086] f. Notice of Foreclosure or Nonpayment. 
In general, with the exception of foreclosure by 
entry and possession,®® the creditor is not required 
to give notice of his intention to foreclose,*? or of 


[41 C.J.) 877 


[§ 1085] e. Demand. In general, except in cases 
of foreclosure by entry and possession,*® no demand 
for payment or for performance of a condition 
is required before proceeding to foreclose, unless de- 

/mand is expressly required by the stipulation of the 


statute,”® or as a matter of fair 
or where 
Demand is not 


property insured for the benefit of- 
the mortgagee is not a promise with- 
ing the meaning oon une statute requir- 
ing a demand, re v. Crandall, 
arte Iowa 25, 124 nw 812, 140 AmSR 

[b] Sufficienc, In. Porto Rico, 
demand should be made upon the 
owner of the mortgaged property if 
he resides where the property is lo- 
cated or his residence is known, or if 
he dies before foreclosure is brought 
demand should be made upon the 
heirs who acquire his rights and is 
excused only when they do not reside 
where the property is situated or 
their residence is unknown. De- 
mand upon the widow. of the debtor 
who is in charge of the mortgaged 
property is not valid when not made 
upon her as attorney in fact of adult 
children or representative of minor 
children. Arvelo. v. Banco Terri- 
torial, 25 Porto Rico 677. 

80. Webber v. Curtiss, 104 Ill..309; 
Whitton y. Whitton, 38 N. H. 127, 


Lod, 205) AmD 163: Comonwealth 
Bldg., etc.,, Assoc. v. Stroh, 12 Pa. 
Dist. 509. 


“The law implies that the parties 
must have agreed or intended that no- 
tice should be given by the party en- 
titled to the benefit of a condition,. of 
every fact necessary for the other 
party to know, to enable him to per- 
form the condition, and of every ma- 
terial circumstance connected with 
it, which is within his peculiar and 
personal knowledge, or which de- 
pends on his choice, so that the other 
party has no means, or no reasonable 
means, to arrive at that knowledge 
except. from the party himself.” 
Whitton v. Whitton, supra. 

{a] j Thus, where, by the acts of 
plaintiff, defendant is lulled into a 
fancied security, there should be at 
least a demand made on him before 
a scire facias issues, in order to ren- 
der him liable for attorneys’ commis- 
sions. Commonwealth Bldg., ete., 
ion v.. Stroh, 20 LancLRev (Pa.) 

81. Wallace v. Smart, 22 Man. 68, 
1 DomLR 70, 48 CanLJ 110, 19 West 
LR 787. 

82. Yeaton v. Berney, 62 Ill. 61; 
Ardoino v. Hulse, 158 La. 997, 105 s 
41; Posey v. State Bank, 5 La, Ann. 
187; Norton v. Ohrns, 67 Mich. 612, 
35 NW 175; Long Island L. & TD OOF 
v. Long Island City, ete. FRMCo. Sis 
N. Y. 588, 70 NE 1102. 

83. Moss v. Byrnes, 12 La. 615. 

84. Pargoud v. Richardson, 30 La. 
Ann. 1286. 


85. Ray v..Tatum, 72 Fed. 112, 18 
CCA 464. 

86. Bee infra § 1238. 

87. . S.— Bower v. Stein, 177 Fed. 


673, 10L CCA 299. 

iol: -—Robbins vy. Arnold, 11 Ill. A. 
ot. 

(ent aN v..Simpson, 3 Mo. 
N. CNeneeese v. Spooner, 102 N. Y. 

10, 5 NE 773 
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the nonpayment of the debt even where payment 
was expected to be made from another souree.*® 
Notice is sometimes required by statute,®® or by 
practice rules,°° or by express agreement,®! but an 
independent agreement must be supported by a con- 
sideration.°? 

[§ 1087] g. Presentation of Claim against Dece- 
dent’s Estate.°° As has been shown in another 
title, the mortgagee, where the mortgagor is dead, 
is not in accordance with the weight of authority 
and in the absence of statute required to present 
his claim for allowance against the estate of dece- 
dent before proceeding to foreclose as to the prop- 
erty covered by the lien, and the allowance of his 
claim does not defeat his right to foreclose.®® 

[§ 1088] h. Payment of Taxes. Where the stat- 
utes so provide, plaintiff must file an affidavit that 
taxes have been paid upon the money or debt cov- 
ered.°° However, in foreclosure after the death of 
the mortgagor, it is unnecessary that the mortgagee 
show that inheritance taxes have been paid.** 

[§ 1089] 16. Purchase-Money Mortgage—a. In 
General. In a suit to foreclose a purchase-money 
mortgage, defendant may plead fraud,°* if damage 
is caused thereby,?® or want of consideration,! or 
false and fraudulent representations by which he 
was induced to make the purchase,” but yot false 


N. C.—Bridgers v. Morris, 90 N. C.| A.) 180 P 830. 
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[§§ 1086-1089. 
representations made by a vendor without. the 
knowledge of the mortgagee.? And where the mort- 
gagor demanded and received a guarantee that rep- 
resentations were true, he cannot after recovering 
damages for breach of the guarantee also rely upon 
fraud in the falsity of the representations.# 

Rescission of contract of purchase. It has been 
held that the defenses already stated are available. 
notwithstanding a sale of the premises by the mort- 
gagor preventing rescission of the original pur- 
chase; ° but the contrary has also been maintained.® 

Breach of agreement entering into consideration. 
It is a defense that the vendor has broken a eol- 
lateral agreement which was part of the considera- 
tion, as to repurchase the premises,’ or to procure 
conveyances or releases from third persons or to— 
turn over other property as a part of the bargain,® — 
or to complete improvements on the property before 
enforcing the mortgage.® His failure to furnish 
water for irrigation as agreed will be an equitable 
defense 1° or equitable set-off; and his failure 
to advance money as promised, although not defeat- 
ing foreclosure, is the subject of recoupment.}? 

Breach of covenant for quiet enjoyment. A mort-— 
gagor who has been ousted by the vendor may de-— 
fend the foreclosure suit on the ground of a breach © 


98. Hicks v. Jennings, 4 Fed. 855, 


32. 89. Brewer vy. Forsberg, (N. D.)|4 Woods 496; Dunn vy. Leidy, 3 
Wis.—Schroeder v. Arcade Theater | 205 NW 686. Phila: ((Pa.) 358: 

Co., 175 Wis. 79, 184 NW 542. [a] Sufficiency of notice and serv- 99. Hanley v. Bullard, 80 Fla. 578, 
Ont.—Copeland v: Merton, 44 Ont.|ice therecof.—The North Dakota stat-|86 S 439. 


ute is 


sufficiently 


complied with 1. Hicks v. Jennings, 4 Fed. 855, 


L. 645. 

Compare Stone v. Bartlett, 46 Me. 
438 (where the court said it would 
seem that a party attempting to fore- 
close should give notice to all parties 
whose interests may thereby be af- 
fected). 4 . 

[a] Rule applied to: (1) Assignee 
of mortgage. Bower v. Stein, 177 
Fed. 673, 101 CCA 299. (2) Trustee. 
Schroeder v. Arcade Theater Co., 175 
Wis. 79, 184 NW 542. 

[b] A junior mortgagee is not en- 
titled to notice of the intention of 
the senior mortgagee to foreclose. 
Mullanphy v. Simpson, 3 Mo. 492. 
But see Denton v. Ontario County 
Nat. Bank, 150 N. Y: 126, 44 NE 781 
(where under the circumstances of 
the case the relief awarded was re- 
versed because of want of notice). 

[c] Repudiation of contract post- 
poning foreclosure.—-Upon the mort- 
gagor’s repudiation of a collateral 
contract between the parties postpon- 
ing foreclosure, the suit may be com- 
menced at once without notice. Fer- 
ris v. Spooner, 102 N. Y. 10, 5 NE 773. 

[d] Application of persona] prop- 
erty statute.—A statute, providing 
that before any mortgagee shall fore- 
close a mortgage or deed of trust of 
personal property he shall deliver a 
verified statement of account to the 
mortgagor, has no application to a 
mortgage or deed of trust of real 
property. Blake v. Askew, 112 Ark. 
514, 166 SW 965. 

Notice of sale see infra §§ 1385- 

10 


88. Crawford v. Chattanooga Sav. 
Bank, 201 Ala. 282, 78 S 58; Davidson 
v. Roffy, (Cal. A.) 180 P 830. 

[a] Rule applied.—(1) An indem- 
nity or guaranty mortgage given to 
secure the note of a third person may 
be foreclosed without notice to the 
mortgagor of the nonpayment of the 
note. Crawford v. Chattanooga Sav. 
Bank, 201 Ala. 282, 78 S 58. (2) 
Where the secured note contained a 
proviso for its cancellation if the 


payee received dividends from cer- | 


tain shares of stock equal to the 
amount of note, notice that the stock 
had failed to pay dividends was not 
required. Davidson v. Roffy, (Cal. 


where the notice states that taxes 


-have not. been paid and the amount 


thereof, and the notice and proof of 
service are filed and recorded prior 
to the filing and recording of the 
sheriff’s certificate of sale. Brewer 
v. Forsberg, (N. D.) 205 NW 686. 

90. Gouzee v. Middle West Inv. 
Co., (Man.) [1920] 3 WestWkly 885. 

[a] Notice of amount due.—In 
Manitoba, where a mortgagee has re- 
ceived money on account before the 
time fixed for payment, he is not 
entitled to a final order unless he 
informs defendant of the exact 
amount he has to pay by either serv- 
ing upon him before the time named 
for payment the notice provided for 
in Rule 255 or applying for a new 
reference under Rule 257, and it 
makes no difference that the mort- 
gagee has expended on repairs to the 
property a sum in excess of the 
amount received. Gouzee v. Middle 
West Inv. Co., (Man.) [1920] 3 West 
Wkly 885. 

91, Real Est. "Trust Co. vai wile 
mington, etc., R. Co., (Del. Ch.) 77 A 
756. ; 

la] Place of delivery of written 
notice.—A reduirement that written 
notice of overdue payments be de- 
livered at the principal office of the 
corporate mortgagor is complied 
with where the corporation, by rea- 
son of consolidation, had no princi- 
pal office and the chief officers of the 
corporation actually received the no- 
tice. Real Est. Trust Co. v. Wilming- 
ton, etc. JR.aCOG Dek wChar at Alvis. 

$2. Radford v. Smith, 149 Wis. 
163, 185 NW 472. 

93. Effect of death cf mortgagor 
generally see supra § 1019. 

94. See Executors and Adminis- 
trators § 955. 

95. Consolidated Nat. Bank vy. 
Hayes, 112 Cal. 75, 44 P 469; Berens 
v. Boutte, 31 La. Ann. 112; McLean 
v. McLean, 184 Wis. 495, 199 NW 459; 
In re Stewart, 10 Grant Ch. (Ont.) 
169 


96. Nevada Cons. Min., ete., Co. v. 
Lewis, 34 Nev. 500, 126 P 105. 

97. Zayas v. Registrar of Caguas, 
28 Porto Rico 106. 


4 Woods 496; Wilber v. Buchanan, 85 
™Tnd. 42. See Wall v. McMillan, 44 
S. C. 402, 22 SE 424 (enforcement of 
Toreclosure not defeated but judg- 
ment suspended pending determina-_ 
tion of conflicting -interests). 

2. Ariz.—Davis v. Oakland First 
Nat. Bank, 26 Ariz. 621, 229 P 391. ~ 

Cal.—Hill v. Wilson, 88 Cal. 92, 25 
Pa11 06: 


Ill—Northern Trust Co. v. San- 
ford, 308 Ill. 381, 139 NE 608. 
Ind.—Frenzel vy. Miller, 37 Ind. 1, 


10 AmR 62. 
Iowa.—Secor v. 

678, 146 NW 845. 

N. Y.—Fairchild v. McMahon, 


165. Jowale 
139 


Siver, 


N. Y. 290, 34 NE 779, 36 AmSR 701, 
S. C.—Whittle v. Jones, 79 Ss. @ 
205, 60 SE 522. 


Misrepresentations as to quality or 
quantity of land see infra § 1092. 

3. Security Commercial, etc., Bank — 
Vie cn 43 Cal. A. 353; ,185..P°188) eae 

a 
given to secure part of the purchase 
price on a sale induced by false rep-— 
resentations, but the mortgagee was 
not interested in the land purchased 
and had no knowledge of the repre- 
sentations and vendor was not his 


agent, the fraud is not a defense 
against the mortgagee. Security 
Commercial, etc., Bank v. Seitz, 43 
Cal, A. 353, 185 P 188. a 

49 Conn. 


4. Elphick vy. Hoffman, 
331 


5. Whittle v. Jones, 79 S. C. 205, 
60 SE 522. * 

6 Jacobs v. Edelson, 83 App. Diy. 
363, 82 NYS 270. 

7. Hale v. Pendergrast, 42 Cal. A. 
104, 183 P 838 (defense to claim for 
deficiency). 

8 Hutson v. Pressnall, 83. Ind. 
163; Johnston vy. Donvan, 50 Hun 
215, 2 NYS 858; Seligman v. Dudley, 
14 Hun (N. Y.) 186; Mallery v. Pear- 
son, 1 PaLJd 317; Akerly y. Vilas, 15 
Wis. 401. 

9 Soulard v. Lane, 16 Mo. 366. 


10. Smith v. Willis, 84 .Or. 270, 
163 P 810. 

11. Smith v. Willis, supra. 

12. Price v. Alyea, 13 App. Div. 


184, 43 NYS 355. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Thus, where a mortgage was . 


eg 


~§§ 1089-1090} 


of the covenant for quiet enjoyment.!8 
If a purchaser from the mort- 


gagor relies on a conveyance from the original 


Paramount title. 


vendor a valid conveyance of the 
be shown.** 


[§ 1090] b. Defect or Failure of Title. A grantee 
of land cannot defeat foreclosure of the mortgage 
given by him for the purchase money, on the ground 
of want or defect of title in the grantor, where he 
has remained in possession and has not been evicted 
by a paramount title, and where no fraud was prac- 
ticed on him, and it is not alleged that the grantor 
is insolvent, his remedy in such case being by an 


. Cassada v. Stabel, 98 App. 
Dine 600, 90 NYS ee auth i Masters, 
1 LehighValLR a. b 

14. Whitmire v. Boyd, 53 Sac: 


5 E 306. : 
ath, oe s.—Curtis v. Innerarity, 6 


. 146, 12 L. ed. 380. 
Pia Nici erore v. Mabson, 20 Ala. 


itten, 106 S 125; R. I-77 ete., Camp 
ebee Co. v. State Sav. Bank, 59 


Fla. 455, 51 S oe Adams v. Fry, 29 
8, 10 S 559. , 
Penal v. Carmichael, 84 Ga. 


62 


591. 
a eenry v. Guild, 126 Ill. 439, 18 


NE 759, 2 LRA 334; Hall v. Sheer, -76 
Til. 296. ae 

Ind.—Black v. Thompson, 136 Ind. 
611. 36 NE 643; Axtel v. Chase, 2 
Ind. 546; Stahi_v. Hammontree, 7 
Ind. 103; Conwell v. Clifford, 45 Ind. 
392; Jackson Vv. Fosbender, 45 Ind. 
305; Hanna v. Shields, 34 Ind. 84; 
Rogers v. Place, 29 Ind. 5 43 Estep 
yv. Estep, 23 Ind. 114; Miller v. Rig- 
ney, 16 In@. 327; Hubbard v. Chappel, 


Ind. 601. 
tS a-Gittord y. Ferguson, 19 
51 Kan. 


Iowa 166. Panis 
.—Emmons O i 

ae P 916; Sunderland v. Bell, 

39 Kan. 21, 17 P 600. 


Ky.—Perciful v. Hurd, Db tde mek 
h. 670. 
eee paermani v. Wattles, 86 


ich. 254, 49 NW 40. : 
Prana) Reoine vy. Buckner, 20 Miss. 
3. = 

ont.—Morehouse Vv. Northern 
ene Co., 68 Mont. 96, 216 P 792. 

Nebr.—Franklin v. Heskett, $8 
Nebr. 296, 152 NW 555. 

N. J.— Hawthorne v. Odenson, 93 
N. J. Ea. 588, 120 A 797; Ratkewicz 
v. Kara, 89 N. J. Eq. 203, 103 A 912 
[aff 88 N. J. Ba. 201, 102 A 634]; 
Redrow: v. Sparks, 76 N. J. Hq. 133, 
79 A 450; Cooper v. Bloodgood, 32 
N. J. Ha. 209; Hulfish v. O’Brien, 20 
N. J. Ea. 230; Hile v. Davidson, 20 
N. J. Ea. 228; Long v. Long, 14 N. J. 

. 462. 

Bee Ca peabody v. Kent, 213 N. Y. 
154, 107° NE 51; McConihe v. Fales, 
107 N. Y. 404, 14 NE 285; National F. 
Tns0 Cov. Mekay 721) INewys on; 
Farnham v. Hotchkiss, 2 Abb. Dec. 
93, 2 Keyes 9; Meserole v. Williams, 
153 App. Div. 306, 137 NYS 1046; 
Merchants’ Nat. Bank v. Snyder, 52 
App. Div. 606, 65 NYS 994 [aff 170 
N. Y. 565 mem, 62 NE 1097 mem]; 
Shire v. Plimpton, 50 App. Div. 117, 
63 NYS 568; Dime Sav. Bank v. 
Crook, 29 Hun 671; Burke v. Nichols, 
34 Barb. 430, 21 HowPr 459 [aff 2 
Keyes 670, 31 HowPr 640 note, 1 
Abb. Dec. 260]; Platt v. Gilchrist, 5 
N. Y. Super. 118, 8 NYLegObs 7; 


dwards v. Bodine, 26 Wend. 109; 
Banks vy. Walker, 3 Barb. Ch. 438; 
Lee v. Porter, 5 Johns. Ch. 268; 


bbott v. Allen, 2 Johns. Ch. 519, 7 
amD 554; Withers v. Morrell, 3 Edw. 
560; Leggett v. McCarty, 3 Edw. 124; 
Davison v. De Freest, 3 Sandf. Ch. 


406 Hill v. Butler, 6 Oh. St: 207. 
Ss. C.—Little v. Sims, 122 S. C. 382, 
115 SE 639; Baum v. Raley, 53 S. C. 


83. 
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action on the covenants in his deed,® or a counter- 
claim, or a claim to have the amount of the foreclo- 
sure decree reduced, to the extent of the damages 
suffered by reason of a total or partial failure of 


title,‘® although in one jurisdiction, at least, failure 


or partial.17 


32, 30 SE 713; Munro v. Long, 35 S. 
C. 354, 14 SE 824, 28 AmSR 851; 
Lessly v. Bowie, 27 S. C. 193, 3 SE 


1 Mitchell vy. Pinckney, 13 S. C. 
03. 
r Vt.—Darling v. Osborne, 51 Vt. 
48. 

Wash.—Kley v. Geiger, 4 Wash. 
484, 30 P 727. 

Wis.—Clementson v. Streeter, 59 


Wis. 429, 18 NW 340; Ludlow v. 

Gilman, 18 Wis. 552; Miller v. Larson, 

17 Wis. 624; Juneau v. Wells, 1 Pinn. 
0 


Ont.—Hamilton vy. Banting, 13 
Grant Ch. 484; Cockenour vy. Bullock, 
12 Grant Ch. 138. 

“In the absence of actual eviction 
or a pending action to try an adverse 
title the foreclosure will not be ar- 
rested by a defense of want of title 
in the vendor. In such cases’ the 
covenants of title must be relied 
upon by the vendee for recovery of 
damages in a court of law.’ Haw- 
thorne v. Odenson, 94 N. J. Eq. 588, 
591,-120 A 797. 

[a] Rule applied.—(1) Where the 
grantor of the premises had only a 
mortgagee’s interest. Merchants’ 
Nat. Bank v. Snyder, 52 App. Div. 
606, 65 NYS 994. {aff 170 N. Y. 565 
mem, 62 NE 1097 mem]. (2) Where 
a mortgagor relied on a search fur- 
nished in good faith by the mort- 
gagee, which purported to show good 
title, when in fact there was a par- 
tial defect of record title. Shire v. 
Plimpton, 50 App. Div. 117, 63 NYS 
568. (3) A.promise by the vendor’s 
attorney to make the title good, hav- 
ing reference to a pending suit 
against the vendor to quiet title, is 
not fraudulent and is not a defense. 
Morehouse vy. Northern Land Co., 68 
Mont. 96, 216 P 792. (4) A wife who 
buys with notice of a defect in title 
cannot set up a failure of considera- 
tion where her husband was in pos- 
session at the time of purchase, and 
has remained in possession, and un- 
der the circumstances would be es- 
topped from asserting any claim 
against her. Baum v. Raley, 53 S. C. 
32, 30 SE 713. 

[b A mere defect in the paper 
title is no defense where the grantor 
had good title by adverse possession. 
Franklin v. Heskett, 98 Nebr. 296, 
152 NW 555. 

[c] Where the title is in dispute, 
it has been held that the mortgagor 
may foreclose, obtain such title as he 
can, and thus place himself in a po- 
sition to contest the title with the 
adverse claimant. Cords v. Goodwin, 
65 Cal. A. 612, 224 P 769. 

“ 16. Fla.—Coy v. Downie, 14 Fla. 
44, 

Ill.—Burton vy. Perry, 146 Ill. 71, 
34 NE 60; Tone v. Wilson, 81 Ill. 
529; Penn v. Schmisseur, 77 Ill. A. 
526; *Schmisseur v. Penn, 47 Ill. A. 
278; Patterson v. Sweet, 3 Ill. A: 550. 

Minn.—Lowry v. Hurd, 7 Minn. 
356. 

N. Y.—Merritt v. Gouley, 58 Hun 
872, 12 NYS 132. 

Okl.—Tracy v. Norvell, 92 Okl. 240, 
219 P 384. 

Pa.—Wacker v. Straub, 88 Pa. 32. 

Wis.—Akerly v. Vilas, 23 Wis. 207, 
99 AmD 165. 

Ont.—Keays v. Emard, 10 Ont, 314. 


or defect of title is recognized as a defense complete 
This defense is also available if there 
was a covenant of seizin in the deed,'* if the pur- 
chaser was defrauded,’® or if there has been an 
eviction under a paramount title,?° except where de- 
fendant is a purchaser of the equity of redemp- 
tion; 74 and defect of title is also a defense if the 
mortgage was not to become due and payable until 


[a] The pendency of litigation on 
a claim of adverse title together with 
the insolvency of plaintiff are enough 
to vary the rule that a defect of title 
alone is not a defense, and, upon alle- 
gations by defendant offering to pay 
any amount equitably due upon the 
final disposition of the litigation af- 
fecting title, the foreclosure proceed- 
ing will be stayed pending that 
event. Wayne Realty, etc., Co. v. 
Whitten, (Fla.) 106 S 125. 

{b] Prior ascertainment of dam- 
ages.—It has been held that damages 
or loss sustained by failure of title 
or charges on property sold cannot, 
under the covenants of title, form 
the subject of set-off prior to the 
ascertainment of the amount by ac- 
‘tion or otherwise. Hamilton v. 
Banting, 13 Grant Ch. (Ont.) 484, 

17. Wilson v. Ott, 173 Pa. 258, 34 
A 23, 51 AmSR 767; Murphy v. 
Richardson, 28 Pa. 288; Poyntell v. 


| Spencer, 6 Pa. 254; Morris v. Buck- 


ley, 11 Serge. & R. (Pa.) 168. : 

18. Latham v. McCann, 2 Nebr. 
276; Merritt v. Gouley, 58 Hun 376, 
12 NYS 132, 20 NYCivProc 43; Roake 
v. Sullivan, 69 Misc. 429, 125 NYS 
835; Brady v. Coweta Bank of Com- 
merce, 41 Okl. 473, 1388 P1020, Ann 
Cas1915B 1019. 

19. McFadden v. Fortier, 20 Ill. 
ee O’Brien v. Hulfish, 22 N. J. Eq. 

20. Hawthorne v. Odenson, 93 N. 
J. Eq. 588, 590, 120 A 797; Coster v.. 
Monroe Mfg. Co., 2 N.:J. Ea. 467: 
Steinhauer v. Witman, 1 Serge. & R. 
(Pa.) 438; Potwin v. Blasher, 9 
Wash. 460, 37 P 710. 

“Where the deed of conveyance 
contains covenants of warranty of 
title, and there has been an eviction 
by title paramount, the court will 
compel the mortgagee who is seeking 
foreclosure to submit to an ascer- 
tainment of the damage arising from 
the existing breach of covenant, and 
will reduce to that extent the amount 
of the claim of the mortgagee (Coster 
v. Monroe Mfg. Co., 2 N. J. Eq. 467); 
or if an action is in fact pending to \ 
try the title of an adverse claimant 
the foreclosure will be arrested pend- 
ing such action.” Hawthorne vy. 
Odenson, supra. To same. effect 
Coster v. Monroe Mfg. Co., supra. 

[a] A judgment in  ejectment 
without actual eviction is a defense. 
Coster v. Monroe Mfg. Co., 2 N. J. 
Eq. 467. 

{b] An offer of surrender by a 
grantee in possession, in order to 
place him in the same position as one 
who has been evicted by paramount 
title, so that he may defend on the 
ground of defect of the grantor’s 
title, must be unconditional. Pea- 
poay, v. Kent, 213 N. Y. 154,°107 NE 

21. National F. Ins. Co. v. McKay, 
22 IN: o¥e, 11:91 

[a] Rights of purchasers of 
equity.—A purchaser of the equity of 
redemption who is also the assignee 
of the covenants of title given to his 
assignor by the original vendor can- 
mot set up either by way of defense 
or counterclaim in a foreclosure ac- 
tion an eviction by a paramount tax 
title but has only his action on the 
broken covenants, the reason being 


880 [41 C.J.] 


the title was perfected in his grantor, in which case 
he may rely on the condition precedent instead of 
the covenant of warranty; ?? but the breach of an 
agreement to cure a defect of title, not made a con- 


dition precedent, is not a defense.”* 


[§ 1091] c. Outstanding Encumbrances. A breach 
of the warranty against encumbrances in a deed con- 
veying land is no defense to a foreclosure of the 
mortgage given to secure the purchase money, where 
the mortgagor has not been evicted under the out- 
standing encumbrance, or compelled to pay it off, 
and has not otherwise suffered special damage trom 
it, and where no actual fraud is shown, ‘his remedy 
in such case being on the covenants of the deed,** 
although it has been held that such breach is a de- 
fense available to a mortgagor who has never been 
in possession,?®> or even to mortgagors generally. 


that he claims no title to the land 
and that no personal judgment is 
recoverable against him. National 
EF. Ins. Co. v. McKay, 21 N. Y. 191. 

22. Ark—Nix v. Draughon, 54 
Ark, 340, 15 SW 893. 


Cal.—Church v. Shanklin, 95 Cal. 
626, 30 P 789, 17 LRA 207. 
Fla.—Coy v. Downie, 14 Fla. 544, 


Tll.—Weaver v. Wilson, 48 Ill. 125; 
Smith v. Newton, 38 Ill. 230. 

Towa.—Ware y. Smith, 62 lowa 159, 
17 NW 459. d 

Mich.—Goodenow ov. Curtis, 33 
Mich. 505. See Haney v. Roy, 54 
Mich. 635, 20 NW 621 (where mort- 
gagor was held estopped to rely on 
this stipulation). 

ea el ey coy * Turbet, 27 Pa. 418. 

Can.—Thomson v. Willson, 51 Can. 
S. C. 397, 23 DomLR 468 [allowing app 
31 Ont. L. 471, 6 OntWN 506 (dism 
app 30 Ont. L. 502,.5 OntWN 815)]. 

Ont.—Keays v. Emard, 10 Ont. 314. 

[a] Where a mortgage was exe- 
cuted and delivered to a third person 
to be held by him until title was 
perfected, a decree of foreclosure 
should not be made until the condi- 
tions are complied with. Covi ee, 
Downie, 14 Fla. 544. 

23. Rook v. Wright, 186 Ind. 654, 
117 NE 864. 

24. Fla.—Paine v. Kemp, 77 Fla. 
531, 82 S 53; Adams v. Fry, 29 Fla. 
318, 10 S 559; Randall v. Bourgardez, 
23 Fla. 264, 2 S 310, 11 AmSR 379. 
“Tili—Gager v. Edwards, 26 Ill. A. 
487. See Fairman v. Peck, 87 Ill. 156, 
(holding that a trustee’s sale would 
not be set aside because of the exist- 
ence of an encumbrance, particularly 
where it did not appear that there 
was any covenant against encum- 
brances other than a general war- 
ranty). But see Coffman v. Scoville, 
86 Ill. 300 (holding that the pur- 
chaser had a right in equity, where 
his deed contained a covenant against 
encumbrances, to have the property 
when sold under a trust deed given 
to secure purchase money free from 
every apparent encumbrance so that 
it might bring its full value upon the 
sale); Schmisseur v. Penn, 47 Ill. A. 
278 (defense may be set up in an- 
swer to bill to foreclose). 

Ind.—Lucas v. Hendrix, 92 Ind. 54; 
Cook v. Fuson, 66 Ind. 521; Gilfillan 
v. Snow, 51 Ind, 305. 


Ky.—Hunt v. McConnell, 1 T. B. 
Mon. 219. 
Mich.—Smith v. Fiting, 87 Mich. 


148; Adams v. Bradley, 12 Mich. 346; 


Griggs v. Detroit, ete, R. Co, 10 
Mich. 117. But see Detroit, etc, R. 
Co. v. Griggs, 12 Mich. 45 (amount 


paid to remove encumbrance may be 
set. off especially where mortgagee is 
insolvent). 

Minn.—Bay View Land Co. v. My- 
ers, 62 Minn. 265, 64 NW 816. 

N. J.—Frenche v. McConnell, 38 A 
687; Glenn v. Whipple, 12 N. J. Eq. 
50. But see Stiger v. Bacon, 29 N. J. 
Eq. 442 (holding that, where the deed 
contains a covenant against encum- 
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brances, the mortgagor for purchase 
money cannot be compelled to pay 
either principal or interest until the 
property shall have been released 
from a prior mortgage). 

N. Y.—Sandford v. Travers, 40 N. 
Y.- 140; York v. Allen, 30 N. Y. 104; 
Grant Sv.) Ballman) 20rINw ave iLO a io 
AmD 3884; McCrea v. Connor, 30 App. 
Div. 598, 52 NYS 231; Curtiss v. Bush, 
Sere 661; Soule v. Dixon, 1 NYS 

Pa.—Thomas v. Harris, 43 Pa. 221; 
Jewell v. Bannon, 12 Pa. Co. 399. 

S, C.—Lessly'v. Bowie, 27 &. C. 193, 
3 SE 199; Childs v. Alexander, 22 
SC. el6Os 

S. D.—Philip v. Stearns, 20 S. D. 
220, 105 NW 467, 11 AnnCas 1108. 

[a] The existence of a tax lien 
(1) at the time of the purchase 
against which the vendor covenanted 
has been held not a defense to fore- 
closure, in the absence of the ven- 
dor’s insolvency or fraud. Paine v. 
Kemp, 77 Fla. 531, 82 S 53. ~€2) But 
such lien is a defense to foreclosure 
for default in a payment which is 
more than offset by the amount of 
the lien. Brinton v. Johnson, 35 Ida. 
656, 208 P 1028. 

[b] A covenant to pay of an en- 
cumbrance, which is not a condition 
precedent, is not a defense to fore- 
closure either as to the whole of the 
mortgaged premises or as to the part 
covered by the prior encumbrance, 
but the court directed that the prem- 
ises be Sold free and clear of the lien 
of the prior mortgage and that the 
proceeds of the sale be first applied 
to the payment of that mortgage. 
Bay View Land Co. y. Myers, 62 
Minn. 265, 64 NW 816. 

[ce] Stay.—(1) The court will not 
order a stay of foreclosure proceed- 
ings until the mortgagee has pro- 
cured releasés from encumbrancers 
so as to perfect the title to the land 
which he conveyed to the mortgagor 
by ‘deed containing the usual cove- 
nants of warranty and seizin. 
Kuntzman vy. Smith, 77 N. J. Eq. 30, 
hb A. 1,00 9% (2) But failure to per- 
form an agreement to pay off a re- 
assessment against the property, 
while not a defense or counterclaim, 
has been held cause for staying fore- 
closure until the validity of such re- 
assessment should be determined, 
and, if valid, paid. Pearson v. Rich- 
ards, 106 Or. 78) 211 P 167. 

[d] Where the prior mortgage 
has been released and discharged, 
any defense on the ground that such 
encumbrance existed fails. McDer- 
mott v. Workman, 24 U. C. Q. B. 467. 

25. Etter v. Florida State Bank, 
76 Fla. 203, 79 S 724. 

26. Warren v. Stoddart, 6 Ida. 692, 
59 P 540; Kreinbring v. Mathews, 81 
Or. 248, 159 P 75. See Brinton v. 
Johnson, 35 Ida. 656, 208 P 1028 
(ground for set-off). 

[a] A distinction has been taken 
in this respect between a covenant of 
title and a covenant against encum-: 


And, as a rule, if a personal judgment or deficiency 
decree is asked, defendant may set up in reduction 
of damages, or by way of counterclaim, the amount 
of the outstanding encumbrance, provided its amount 
is fixed and it is certain that he will have to dis- 
charge it,” and the deed contains a covenant against — 
such encumbrance.”® 
A covenant against encumbrances in a 
purchase-money mortgage will not estop the mort-_ 
gagor to show a breach of a like covenant in the 
deed of his grantor.?° 

[§ 1092] d. Defects in Quantity or Quality of — 
Land. On foreclosure of a purchase-money mort- 
gage, defense may be made on the ground of false 
representations as to the quantity, situation, char- 
acter, or productiveness of the land conveyed,*° espe- 
cially if the part of the purchase money already paid 


brances, it being held that the latter 
is broken by the delivery of the deed 
if the encumbrance exists, and that 
such encumbrances must be disposed 


of before edauity will decree a fore- 


closure. Kreinbring vy. Mathews, 81 
OTR243 59s eee 

27. 
Nebr. 429. 

N. J.—Hawthorne v. Odenson, 94 
N. J. Ea. 588, 120 A 797; Peterson vy. 
Reid, 76° N.. Jy Ea: 37%, T4--A 6625 
Kuhnen y, Parker, 56 N. J. Eq. 286, 


s 


[8§ 1090-1092 


Nebr.—Nesbitt v. Campbell, 5 


38 A 641; Union Nat. Bank vy. Pinner, | 


25 N. J. Eq. 495; Zabriskie v. Bau- 
J. Ha. 453, 26 A 455]. 
N. Y.—Waring v. Somborn, 82 N. 
mem; Simon v..Neef, 160 App. 
Div. 46, 
Dudley, 14 Hun 186. : 
30 Oh. St. 
DO nuns 
Pa.—Owens v. Salter, 38 Pa. 211. 
59D ool DisNiW _ bite 
Ont.—Church Soe. v. McQueen, 15° 
[a] If the validity of the encum- 
brance is undetermined and uncer- 
subject of set-off. Pearson v. Rich-' 
ards, L106 Or-78, 24252 167. 
tion.— The mortgagor may set up as 
a counterclaim a cause of action for 
amount of an assessment paid by 
him, founded on a mutual mistake 
made subject to an assessment on 
the premises which both parties be- 


dendistel, (Ch.) 20 A 163 [aff 50 N. 
Y. 604 
144 NYS 753; Seligman v. 
Oh.—Craig xv. Eleis; 
Wis.—Wylie v. Karner, 54 Wis. 
Grant Ch. 281. 
tain, the amount thereof is not the 
{b] Counterclaim and reforma- 
reformation of the deed and for the 
of fact whereby the deed had been 
lieved to have been adjudged void. 


o 


Waring» v. Somborn, 82 N. Y. 604 
mem. 
28. Sandford v. Travers, 40 N. Y._. 


140 (no covenant). . 

29. Hubbard v. Norton, 10 Conn. 
422; Brown v. Staples, 28 Me. 497, 48 
AmD 504; Sumner v. Barnard, 12 
Metc. (Mass.) 459; Haynes v. Ste-~ 
Vens sldiiNe ee28. 


tine Ind.—Hervey v. Parry, 82 Ind. 

5g howe Sweeney vy. Collins, 36 Iowa 
Mich—Davis v. Wardowski, 164 

Mich. 561, 129 NW 886. 

4 RRs S a ei v. Smith, 19 Miss. 
N, J.—Lurch y, Holder, (Ch.) 27 

A 81. 


S. C—wWelborn v. Cobb, 92S. C. 
384, 75 SE 691. 
ae hice Lobe v. Bridge, 42 Vt. 
[a] Misrepresentation as to acre- 
age is available either as a separate 
cause of action or as a defense in the 
foreclosure action. Welborn v. Cobb, 
92 S. C. 384, 75 SE 691. 

[b] Combining cross bill for re- 
scission.—An answer setting up 
fraud inducing the sale in defense to 
the note and a cross bill for rescis- 
sion of the contract on account of 
he same fraud are not inconsistent. 


‘For later cases, developments and changes in the law See cumulative Annotations, same title, page and note number. 
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amounts to all that the land is really worth; * or 
such facts may be shown in reduction of the amount 
of the foreclosure decree or by way of counterclaim 
against it.°? But such representations are not a de- 
fense to a purchaser who took possession and, after 
ample opportunity to discover the defects, g 
And it is not a de- 
fense that the parties were mutually mistaken as to 
the quantity of land, in the absence of fraudulent’ 
representations,** especially where there is no stipu- 
lation or warranty,*° or that there were general rep- 
resentations as to the value of the property.** How- 
ever, even in the absence of fraud, equity will grant 
an abatement of the indebtedness for a substantial 
deficiency of acreage ** or other defect,?® although 


Richardson v. Lowe, 149 Fed. 625, 79) Est. Co., 186 App. 


mortgage without complaint.** 


BOCA BLT. 

{c] Defense dependent on misrep- 
resentations of fact.—Whether the 
vendor’s unfulfilled promise’ that 
water would be put on the land 
within a given period, in time to 
raise a crop during current season, 
is a defense to foreclosure is depend- 
ent on the truth or falsity of repre- 
sentations as to the availability of 
water and his financial ability to fur- 
nish a sufficient supply. Davis v. 
Oakland First Nat. Bank, 26 Ariz. 
621, 229) P 391. 

[a] A contrary view was taken in 
one case on the ground that defend- 
ant, who alleged false and fraudulent 
representation as to the boundaries 
and quantity of the land, had not 
been evicted from the premises so 


bounded and _ described. Alden v. 
Pryal, 60 Cal. 215. 

31. Allen v. Henn, 197 Ill. 486, 64 
NE 250. 

32. U. S.—Hicks v. Jennings, 4 
Fed. 855, 4 Woods 496. 


Ill.—White v. Sutherland, 64 Ill. 


181; Smith v. Hopping, 158 Ill. A. 
439. 

Iowa.—Secor v. Siver, 165 Iowa 
673, 146 NW 845; Moberly v. Alex- 
ander, 19 Iowa 162. : 

Nebr.—Rollins v. Hopkins, 103 


Nebr. 830, 174 NW 506. 
N 


. H.—wNelson v. Hall, 60 N. H. 
274. 

N. J.—McMichael v. Webster, 57 

N. J. Eq. 295, 41 A 714, 73 AmSR 


630; Dayton v. Melick, 32 N. J. Ka. 
570. 


N. Y¥.—Merry Realty Co. v. Shamo- 
kin, etc., Real Est. Co., 186 App. Div. 
538, 174 NYS 627 [aft 103. Mise: 9, 
#69 = NYS! _ 696, 27and rev on other 
grounds 230 N. Y. 316, 130 NE 306]; 
Horton v. Childs, 54 Hun 636, 7 NYS 
570. 

Oh.—Pierce v. Tiersch, 40 Oh. St. 
168; Allen v. Shackleton, 15 Oh. St. 
145 


Or.—Hanna v. Hope, 86 Or. 303, 168 
P 618; Farmers’ Nat. Bank v. Gates, 
33 Or. 388, 54 P 205, 72 AmSR 724, 

Pa. —Comegys v. Davidson, 154 Pa. 
534, 26 A 618; Strohecker v. Housel, 
5 PaLJ 327. 

R. I.—Fullen v. Fe ee County 
Sav. Bank, 14 R. I. 

Vt.—Darling v. Sil Vit: 
148. 

Wis.—Kobiter. vy. Albrecht, 82 Wis. 
58, 51 NW 1124; Hall v. Gale, 14 Wis. 
54. 

[a] Thus, where the vendor guar- 
anteed that a road was to be along 
lines of the quarter section, and the 
land conveyed was crossed diago- 
nally by the road, his grantee, in a 
suit to foreclose the purchase-money 
mortgage, was permitted to set up 
this breach as a counterclaim. Rol- 
lins v. Hopkins, 103 Nebr. 830, 174 
NW 506. : 

tb). The defense of recoupment 
was admissible at common law jin 
foreclosure of a  purchase-money 
mortgage and has not been abolished 
by the New York statutes. Merry 
Realty Co. ete., Real 


Caer ne, 


v. Shamokin, 
[41 C. J.—56] 


MORTGAGES 


General. 
gave the 


Div. 538, 174 NYS 
627 [aff 103 Misc. 9, 169 NYS 696, 
and rev on other grounds a0) IN wn 
316, 130 NE 306]. 

[ce] The purchaser need not make 
a survey, in order to discover that 
the quantity of land is less than that 
which the vendor has fraudulently 
represented it to be. McMichael v. 
Webster, 57 N. J. Eq. 295, 41 A 714, 
73 AmSR 630. 

33. Wright v. Peet, 36 Mich. 213. 

34. Northrop vy. Sumney, 27 Barb. 
(N. Y:.) 196; Dresbach vy. Stein, 41 
Oh. St. 70. 

$5. Hand v. Warner, 44 N. B. 331 
[dism app 44 N. B. 2151. 

36. Tenens, v. Richardson, 70 

oe . 

[a] A representation that there 
was a certain water power on the 
premises is no defense in the absence 
of fraud or covenants. De Milt v. 
Hill, 89 Hun 56, 34 NYS 1060. 

$7. Hawthorne v. Odenson, 93 N. 
J. Eq. 588, 591, 120 A 797; Couse v. 
Boyles, 4 N. J. Eq. 212, 38 AmD 514. 

“Where the mortgagor has received 
by his deed of conveyance less land 
than he bargained for the mort- 
gagee’s claim will be reduced an 
equitable amount, even though the 
error was the result of mistake and 
unaccompanied by fraud on the part 
of the mortgagee. ... This is some- 
times referred to as the right of 
partial rescission. ... . The defense of 
deficiency in acreage, when the error 
in the deed is not the result of fraud, 
appears to be entertained as falling 
within the equitable jurisdiction to 
relieve from mutual mistakes.”’ 
Hawthorne y. Odenson, supra. 

[a]. Mere enumeration of quantity 
at the end of a particular description 
of the premises, where there is no 
fraud or gross mistake, is matter of 
description only, and not of the es- 
sence of the contract, and in such 
case no deduction will be made from 
the amount of the mortgage given to 
secure the purchase money. Melick 
v. Dayton, 34 N. J. Ea. 245, 

38. Peterson v. Reid, 76 N. J. Ea. 
377, 74 A 662. 

{a] Unliquidated damages.—The 
fact that the damages are unliqui- 
dated does not prevent equity from 
granting the abatement, as the dam- 
ages may be ascertained by a jury in 


a law court. Peterson v. Reid, 76 
N. J. Eq. 377, 74 A 662. 
39. Davis v. Clark, 33 IN. J. Ea. 


579 [aff 32 .N. J. Ba. 5304. 

40. Right to enter or bring writ 
of entry see infra §§ 1210-1220, 

41. See infra §§ 1094-1102. 

42. U. S.—Weaver v. Field, 114 
U. S. 244, 5 SCt 844, 29 L. ed. 143. 

Ill.—Dempter v. West, 69 Li. 613; 
North Ave. Bldg., etc., Assoc. Vv. Hu- 
ber; 87s Tiky Ay 42) frevwion other 
srounds, 220) W117 7559 110.) IN 3 12. 
AnnCas1917B 587]. 

La.—Rawle v. Skipwith, 19 La. 
207: : 

Me.—Treat v. Pierce, 53 Me. 71. 

Mass.—Adams v. Parker, 12 Gray 

56 Mich. 


Mich.—Miller_ v. Clark, 


[41 C.J.] 881 


this relief cannot be awarded to a purchaser of the 
premises from the mortgagor since he has no privity 
of contract with the original vendor.*® 

[§ 1093] I. Persons Entitled To Foreclose #°—1. In 
As a general rule, except as hereinafter 
stated,*! the right to foreclose must be exercised by 
the legal holder of the mortgage,** or in his name 
for the benefit of anyone having an interest therein.** 
However, in many jurisdictions, foreclosure may be 
prosecuted either because of statutory provision #4 
or among other considerations, on the ground that 
the mortgage is a mere incident of the debt,*® di- 
rectly by the person who is the real and beneficial 
owner of the debt or obligation secured and who is 
entitled to receive the money due.*® Where the per- 


ee 23 NW 35; Lee v. Clary, 38 Mich. 
2 


Minn.—Clark v. Mitchell, 81 Minn. 
438, 84 NW 327; Burke v. Backus, 51 
Minn. 174, 53 NW 458; Solberg v. 
Wright, 33 Minn. 224, 22 NW 3881. 

N. Y.—Waterman v. Webster, 108 
15 NE 380 [aff 33 Hun 


N. C.—Weill v. Davis, 168 N.C. 
298, 84 SE 395; Dameron v. Eskridge, 
104 N. C. 621, 10 SE 700. 

N. D.—Morris v. McKnight, 1 N. D. 
266, 47 NW 375. 

“The holder of the mortgage must 
determine in the first place that he 
will foreclose, and, in the second 
place, the mode, whether by entry, 
publication, or by suit, to obtain ac- 
tual possession. No third party can, 
without authority, determine these 
questions for him, and thereupon 
proceed te foreclose in any form, in 
his name. Mere silence on his part 
would not be a ratification of such 
proceedings by a stranger, because 
the law would not presume an as- 
sent on his part to acts ‘which he 
might or might not deem advantage- 
ous, or ‘desirable’ to have done.” 
Treat v. Pierce, 53 Me. 71, 74. 

[a] Rule applied.—Where it ap- 
pears that complainant tortiously ob- 
tained possession of the notes se- 
cured by the mortgage, and has no 
rightful claim to them, the suit will 
be dismissed. Weaver v. Field, 114 
U. S. 244, 5 SCt 844, 29 L. ed. 1438. 

{[b] Foreclosure without interest 
void.—The foreclosure of a mortgage 
by a person not the mortgagee, where 
no assignment has been made, is 
absolutely void. Bolles v. Carli, 12 
Minn. 1138. 

Foreclosure by: 

Entry see infra §§ 1211-1213. 
eee by power of sale see infra 

§ 346. 

Holder of one of several notes or 
of part of indebtedness secured: 
Action to foreclose see infra § . 
Entry see infra § 1214 
Sale under power see infra § 

43. Bourland v. Kipp, 55 Ill. "376; 
Holmes v. French, 70 Me. 341; Lee 
v. Clary, 38 Mich. 323; Aiken v. Gale, 
37 N. H. 501; Johnson v. Brown, 31 
N. H. 405. 

44. Execution of power of sale 
see infra § 1371. 

Suit by real party in interest see 
XXITE in 42 C. J. 

45. See supra § 685. 

46. U. S.—Western Div. Western 
North Carolina R. Co. v. Drew, 29 F. 
Cas. No. 17,434. 3 Woods 691 [aff 103 
Wel S PbS; e260 Meee eda sin de 

Ala.—Harton v. Little, 176 Ala. 
267, 57 S 851; Lester v. Walker, 172 
Ala.s 104, 55) sS* 6193, Bartwelll ave 
Blocker, 6 Ala. 581. 

Ark.—Shaw v. Polk, 152 Ark. 18, 
237 SW_ 7038. 

Ill.—Darst v. Bates, 95 Ill. 493. 

Kan.—Swenney vy. Hill, 69 Kan. 
868, 77 P 696. 

Lia.—Mourain v. Devall, 12 La. 93; 
Barbarin v. Daniels, 7 La. 479. 

Mich.—Martin v. McReynolds, 6 
Mich. 70. ; 
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son named as mortgagee or payee of the note is 
not the creditor, but is merely to negotiate the se- 
curities for the benefit of the mortgagor, foreclosure 
may be had at the suit of a third person who ad- 
vances or loans the money.*? The right to foreclose 
a mortgage for support and maintenance belongs to 
the mortgagee and not a third person who has sup- 
plied the support at the request of the mortgagor.*® 
After acquisition of equity of redemption. Al- 
though the mortgagee has acquired the equity of 
redemption, he may foreclose the mortgage.*® 
After death of the legal holder, there can be no 
foreclosure proceedings instituted in his name.°° 
Agent or attorney.°! An agent of the mortgagee 
may maintain foreclosure proceedings 1f he 1s di- 
rectly interested in the payment of the mortgage,°” 
or possibly on the theory that he is a trustee for 
the real owner.°* 
[§ 1094] 2. Trustee under Trust Deed.®* In the 
ordinary form of a deed of trust or a trust mort- 
gage, where the legal title is vested in a trustee or 
Carli; 


Minn.—Bolles v. 12 Minn. 


Li3: 
Miss.—Ratliff v. Davis, 38 Miss. 107. 


Mo.—Barber v. Stroub, 111 Mo. A.| man v. Kelley, 
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subsequent foreclosure proceedings 
purporting to be 
or by his authority are void. 


[$§ 1093-1095 


trustees, for the benefit of the holders, whoever they 
may be at the time, of the notes, bonds, or other obli- 
gations secured, the right to institute proceedings 
tor foreclosure is in the trustee or trustees,®° and, on 
their removal or disqualification, in the trustees ap- 
pointed in their place by the court or by the bond- 
holders,®® or in one who is otherwise a successor 
in office,*” or a designated alternate trustee,°* or the 
personal representative of the trustee where the 
trust is perfectly defined.®® It is immaterial who 
owns the bonds, provided the mortgagor owes 
them; °° and the trustee has the right to control the 
progress of the litigation without interference by the 
bondholders,*! although the bondholders may have 
the right to call upon him to act.®? 

[§ 1095] 3. Beneficiary under Trust Deed.®* Un- 
der a trust deed of the character involved in the 
preceding section, any beneficiary may institute a 
suit for foreclosure in his own name, when the trus- 
tee unreasonably neglects or refuses to do so,®** or 
when the trustee is not a proper person to represent 


construed. Las Vegas R., etc., Co. v. 

instituted by him] St. Louis County Trust Co., 15 N. 
Baus- |} M. 634, 110 P 856. 

38 Minn. 197, 36 NW 56. Gibson v. American L. & T. 


57, 85 SW. 915. 

N. Y.—Orth v. Anderson, 163 App. 
Div., B13. 146 NYS 689 [aff 222 N. Y. 
517 mem, 118 NE 1071 mem]. 

Tex.—Harwell v. Harbison, 43 Tex. 
Civ. A. 343, 95 SW 30. 


Va.—Castleman v. Berry, 86 Va. 
604, 10 SE 884. 
Wash.—Ritzville First Nat. Bank 


v. Watkins, 130 Wash. 645, 228 P 
837. 

See Drew v. Rust, 36 N. H. 335; 
Rigney v. Lovejoy, 13 N. H. 247. 

[a] Payee who is not creditor can- 
not foreclose.—If the person in whose 
hands the notes are placed for the 
purpose of raising money on them 
for the mortgagor fails to do so, 
and retains the notes in his own 
possession without the consent of 
the mortgagor, he cannot foreclose 
the mortgage. Weaver v. Field, 114 
U. S. 244, 5 SCt 844, 29 L. ed. 143. 

{[b] An absolute deed intended as 
a mortgage may be enforced by the 
holders of notes which it was in- 
tended to secure, although they are 
not parties to the deed. Ritzville 
First Nat. Bank v. Watkins, 130 
Wash. 645, 228 P 837. 

Action by: 

Holder of debt secured see 

§ 1098. 

Real party in interest see XXIII in 

AD Cr Jie 


infra 


47. Baker v. Ward, 7 Bush (Ky.) 
240; Browning v. Fountain, 1 > Duv. 
(Ky.) 13; Ward v. Northern Bank, 14 
B. Mon. (Ky.) 351. 

48. Daniels v. Hisenlord, 10 Mich. 
454. 

49. Hitchcock y: U: S. Bank, 7 
Ala. 386; Eagan v. Hngeman, 125 App. 
Div. 743, 110 NYS 366. 

[a] Reasons for rule—(1) “The 
objection that he would thereby be 
suing himself would not be fatal to 
such an action. He would not, by 
foreclosing the mortgage, be de- 
manding any relief against himself. 
He would merely be proceeding 
against the property and selling his 
own interest therein.” Hagan vy. 
Engeman, 125 App. Div. 743, 744, 110 
NYS 366. (2) “The mortgagee hada 
right to have his title quieted by a 
decree of the Court, and by bringing 
all the parties before it, to obtain the 
judgment of the Court upon his 
title?” Hitehcock v: U.S: Bank, 7 
Ala. 386, 443. 

50. White v. Secor, 58 Iowa 533, 
12 NW 586° Welsh v. Cooley, 44 Minn. 
446, 46 NW 908; Bausman v. Kelley, 
38 Minn. 197, 36 NW 333, 8 AmSR 


661. 
[a] Where the mortgagee is dead, 


333, 8 AmMSR 661. 

51. Entry by agent or attorney 
see infra § 1229. 

Exercise of power of sale by agent 
or attorney see infra § 1417. 

5@. Ord v. McKee, 5 Cal. 515; Con- 
solidated Barb-Wire Co. y. Purcell, 48 
Kan. 267,°29 P 160. See Russum v. 
Wanser, 53 Md. 92 (where the holder 
of a mortgage assigned it to his at- 
torney for purpose of foreclosure); 
Barnes v. Boardman, 149 Mass. 106, 
21 NE 308, 3 LRA 785 (where entry 
was made by an attorney, his author- 
ization only being questioned); Ben- 
nett v. Conant, 10 Cush. (Mass.) 163 
(where entry was made by an agent 
and was not questioned). 

[a] The British atterney-general 
is entitled to foreclose, on behalf of 
the crown, as beneficial owner, a 
mortgage of an explosives factory 
given to the minister of munitions. 
In re Colnbrook Chemical, etc., Co., 
tay 192372) Chee2is9. 

53. Mutual L. Ins. Go. v. Nicholas, 
144 App. Div. 95, 128 NYS 902. 

[a] Thus an agent will be treated 
as a trustee and permitted to enforce 
a mortgage taken in his name which 
cannot be enforced by his principal | 
because the latter is not a party to 
the instrument. Mutual L. Ins. Co. 
v. Nicholas, 144 App. Div. 95, 128 
NYS 902. a 

54. Foreclosure of mortgage by 
corporation mortgagor see Corpora- 
tions § 2739. 

55. 


U. S.—Mackay v. Randolph 
Macon Coal Co., 178 Fed. 881, 102 
CCA 115; New York Security, etc., 


Co. v. Lincoln Suse Gch a Fed. ae 
Alexander v. Iowa Cent. R. Co., 
Cas. No. 166, 3 Dill. 487. 

Ark.—Beloate v. New England Se- 
curities Co., 165 Ark. 571, 265 SW 83. 

Cal.—TIllinois Trust, etc., Bank v. 
Pacifie R.dCo;e1L7 Cal. 83240) PA19o 7s 

N. J.—Sammis v. Shaw, TORN ede 
Eq. 655, 82 A 316; Camden Safe De- 
posit, ete., Conse Dialogue, 75 4N. Ss 
Hq. 600, 72 A 358. 

Utah.—Gallagher v. Yosemite Min., 
ete, Co. 10 Utah 189, 87 P 264 

W. Va.—Morton v. Rock Bottom 
Coal Co., 91 W: Va. 169, 112 SH 396. 

Wis.—Schroeder vy. Arcade Theater 
Co., 175 Wis. 79, 184 NW 542. 

See Southern Cotton Mills v. Ra- 
gan, 136 Ga. 789, 72 SE 158 (recog- 
nizing rule). 

{a] Limitations of power strictly 
construed.—The limitations on the 
power of a trustee in a deed of trust 
to take legal proceedings to enforce 
payment of the amount secured by 
the deed of trust must be strictly 


; pany, 


Co., 58 Hun 448, 12 NYS 444. 

57. Gray v. Waldron, 101 Mich. 
612, 60 NW 288. 

{a] Thus a mortgage assigned to 
one S, as state treasurer, and to his 
successors and assigns, to protect 
policyholders in an insurance com- 
the assignment being made 
merely because of his position as 
treasurer, may be foreclosed by his 
successor in office. Gray v. Waldron, 
101 Mich. 612, 60 NW 288. 

58. Commerce Trust Co. v. Ellis, 
258 Mo. 702, 167 SW 974. 

59. Bunn v. Vaughan, 1 Abb. Dec. 
(N. Y.) 2538, 3 Keyes 345, 1 Transcr. 
A. 348, 5 AbbPrNS 269. 

60. Knickerbocker Trust Co. v. 
Oneonta, etc., R. Co., 188 N. Y. 38, 

Trust Co. 


80 NE 568. 

61. Metropolitan 
Long Acre Electric Light, etce., 

223 Ns ¥-469, 109° NB) 233; 

[a] Thus, after a proper declara- 
tion of maturity and the bringing of 
an action by the trustee, the bond- 
holders cannot, on their own author- 
ity and without the sanction of the 
court, take the control of the action 
out of the hands of the trustee by 
tendering interest coupons in order 
to accept the defaulted payment. 
Metropolitan Trust Co. v. Long Acre 


v. 
Co., 


Hlectric ight;! "ete:, /€oi; 223) INSOYe 
69, 119 NE 233. ; 
é€2. Portland First Nat. Bank v. 


Courtright, 82 Or. 490, 158 P 277, 161 
P 966. 

[a] Foreclosure by trustee at 
suit of beneficiary.—In a creditors’ 
suit, in which plaintiff was cestui of 
a deed securing its loan, and the 
trustee of such trust and the debtor 
and others were defendants, the com- 
plaint asking for a decree requiring 
the trustee to “sell and dispose” of 
the property held by him as ‘trustee, 
a decree was made merely directing 
the trustee to foreclose the mortgage 
by appropriate proceedings. Port- 
land First Nat. Bank v. Courtright, 
82 Or. 490, 158 P 277, 161 P 966. 

Necessity for request of bondhold- 
ers see supra § 1082. 

63. Foreclosure of mortgage by 
corporation mortgagor see Corpora- 
tions ‘ 2739. 

64. U. S—Omaha Hotel Co. v. 
Wade, 97! U.S. 28,. 24-0 sed’ 91 
Brown vy. Denver Omnibus, ete., Co., 
254 Fed. 560, 166 CCA 118; Lowen- 
thal v. Georgia Coast, etc., R. Co., 233 
Fed. 1010; Whitney v. Whitney El., 
etc., Co., 180 Fed. 187 [aff 183 Fed. 
678, 106 CCA 28, and certiorari den 
219° URS. 688,23" SCt 472; «55 aeepeds 
348]; Chattanooga First Nat. Bank v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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court as required by statute.% 


‘the bondholders or other beneficiaries, either by rea- 
[§ 1096] 4. Assignor of Mortgage. 


-son of an interest hostile to theirs or conduct preju- Upon a valid 


dicial to their rights, or for other reasons,°° or, 
according to many authorities, even without any 
such cause, provided only the deed of trust itself 
does not forbid a single beneficiary to sue or restrict , 
the right,®* although there are decisions to the con- 
The right of the beneficiary to foreclose 
may also arise from complications and numerous 
Where an action by a bond- 
holder is legally pending for the foreclosure of a 
mortgage when an action is brought by the trustee, 
the bondholder’s action may be maintained where 


trary.** 


conflicting interests.°* 


the action of the trustee is brought 


Radford Trust Co., 80 Fed. 569, 26 
CCA 1; Owens v. Ohio Cent. R. Co., 
20 Fed. 10; Alexander v. Iowa Cent. 
RaaGo, ews Cas.- No. 166593) 7 Dill: 
487. 

Cal.—Citizens’ Bank v. Los Ange- 
les Iron, ete., Co., 181 Cal. 187, 63 P 
462, 82 AmSR 341. ‘ 

Ga.—HEtna Steel, etc., Co. v. Hamil- 
ton, 137 Ga. 232, 73 SE 8. 

Iowa.—White v. Savery, 
515. 

Minn.—Seibert v. Minneapolis, ete., 
R. Co., 52 Minn. 148, 53 NW 1134, 
38 AmSR 530, 20 LRA 535. 

N. J.—McFadden v. Mays Land- 
ing, etc., R. Co., 49 N. J. Ha. 176, 22 
A 932. 

N. Y.—Smart v. East Side Club, 
190 App. Div. 818, 180 NYS 814; 
Davies v. New York Concert Co., 41 
Hun 492, 5 NYSt 21; Clare v. New 
York L. Ins. Co., 100 Misc. 308, 3138, 
166 NYS 647 [quot Cyc]. See Mce- 
Pherson y. Rollins, 107 N. Y. 316, 14 
NE 411, 1 AmSR 826 (suit by cestui 
que trust). 

Tenn.—Hull v. Schachter, (Ch. A.) 
53 SW 1004. 

[a] Insufficient agreement to in- 
demnify trustee.—A provision that 
bondholders, before they can require 
the trustee to foreclose, shall offer to 
indemnify the trustee to his reason- 
able satisfaction is too vague to war- 
rant the dismissal of a foreclosure 
suit by a bondholder who offered no 
indemnity. Lowenthal v. Georgia 
Coast, ete., R. Co., 233 Fed. 1010. 

65. Brown vy. Denver Omnibus, 
ete., Co., 254 Fed. 560, 166 CCA 118; 
Knickerbocker Trust Co. v. Penacook 


50 Iowa 


mont Cent. R. Co., 793, 
Blatchf. 218; Mercantile Trust Co. v. 
Lamoille Valley R. Co., 16 Blatchf. 
324, 17 F. Cas. No. 9,432; Ettlinger v. 
Persian Rug, etc., Co., 142 N. Y. 189, 
36 NE 1055, 40 AmSR 587; Bucklin v. 
Bucklin, 1 Abb. Dec. (N. Y.) 242, 1 
Keyes 141; Geitner v. Jones, 176 N. 
C. 542, 97 SE 494; Clay v. Selah Val- 
ley Irr. Co., 14 Wash. 543, 45 P 141. 
[a] For example a bondholder may 
sue: (1) Where the trustee s gone 
beyond the jurisdiction, and the ap- 
prehended mischief may be consum- 
mated before he can be reached, and 
there is reason to believe that he is 
incompetent. Ettlinger v. Persian 
Rug, etc., Co. 142 N. Y. 189, 36 NE 
1055, 40 AmSR 587, 31 AbbNCas 301. 
(2) Where the trustee is antagonistic 
to foreclosure. Cochran v. Pittsburg, 
etc.. R. Co., 150 Fed. 682. (3) Where 
the trustee reconveys the property 
without payment of the debt secured. 


Geitner v. Jones, 176 N. C. 542, 97 
SE 494. 
{[b] Indifference of the trustee to 


the bondhoider’s interests indicated 
by his failure to sue when notified 
to do so and his opposition without 
cause to the action brought by a 
bondholder will lead the court to re- 
fuse leave to such trustee to bring a 
second action. Smart v. East Side 
Club, 190 App. Div. 818, 180 NYS 


814. 


Se 


without leave of 


66. Ala.—Moses y. Philadelphia 
Mortee, ete Co: 8 131 Alar! 554; (32'S 
612; Marriott v. Givens, 8 Ala. 694. 


Ill—Robinson v. Miller, 317 IIL. 
501, 148 NE 319; Dorn v. Colt, 180 
Ill. 397, 54 NE 167; Belleville Sav. 


Bank v. Southern Coal, etc., Co., 173 
Ill. A. 250; Surine v. Winterbotham, 
96 Ill. A. 128; Frink*v. Neal, 37 Ill. 
A. 621. 

Kan.—Hutchison vy. Myers, 52 Kan. 
290, 34 P 742. 

Minn.—Le Sueur First State Bank 
v. Sibley County Bank, 93 Minn. 317, 
101-NW 309. 

N. Y.—Clare v. New York L. Ins. 
Co., 100 Misc. 308, 313, 166 NYS 647 
[quot Cyc]. 

Oh.—Wright v. Ohio, ete., R. Co., 1 
ep. 465, 12 Oh. Dec. (Reprint) 

Tex.—Hammond vy. Tarver, 89 Tex. 
290, 32 SW 511, 34 SW 729. 

Vt.—Sargent v. Baldwin, 60 Vt. 17, 
13 A 854. 

W. Va.—Johnson y. Billups, 23 W. 
Va. 685. 

[a] Restrictive provisions.—(1) 
The bondholders of a railroad may 
agree among themselves on. what 
conditions the right to foreclose may 
be exercised by an individual bond- 
holder; and a provision in the mort- 
gage that no proceedings at law or 
in equity shall be taken by any bond- 
holder secured thereby, to foreclose 
the equity of redemption independ- 
ently of the trustee, until after the 
refusal of the trustee to comply with 
a requisition first made on him by 
the holders of a certain percentage of 
the bonds secured by such mortgage, 
is reasonable and valid. Seibert v. 
Minneapolis, ete., R. Co., 52 Minn. 
148, 53 NW 1134, 38 AmSR 530, 20 
LRA 535. (2) A provision, prohibit- 
ing suit by a single bondholder except 
after request to the trustee by a ma- 
jority of the bondholders and his fail- 
ure to institute suit for thirty days, 
is valid, and binding on all bondhold- 
ers who have notice of it. Muren v. 
Southern Coal, ete., Co., 177 Mo. A. 
600, 160 SW 8385. (38) But a restric- 
tion requiring action by the majority 
of bondholders will be disregarded 
where they are conspiring against 
the minority. Brown v. Denver Om- 


nibus, etce., Co., 254 Fed. 560, 166 
CCA 18: 
67. Consolidated Water Co. v. San 


Diego, 92 Fed. 759, 89 Fed. 272; Gen- 
eral Hlectric Co. v. La Grande Edison 


sri ee Cos, 87%. Hedi 590e53s4" COA 
118. 
[a] Where the mortgage confers 


the right to bring suits on the trus- 
tee, he “alone can sue, until such 
time as the trustee refuses to act. 
When he refuses to act the bondhold- 
ers may then sue,’ upon averment 
of the trustee’s refusal. State v. 
Barnett, 245, Mo. 99, 128, 149 SW 
311. 

{b] Refusal or neglect of trustee 
essential—No one bondholder can 
ignore the trustee and proceed on his 
own account to foreclose the mort- 
gage; this cannot be done without 
first showing a refusal or unreason- 
able neglect on the part of the trus- 
tee, or Some reason why he is not a 
proper party to represent the bond- 
holders. See cases supra this note. 


and complete assignment,’® and the recording of 
such assignment if the statute so requires,”? the 
mortgagee is no longer entitled to foreclose the 
mortgage,’? unless such right has revested in him by 
virtue of a reassignment or its equivalent; *? but if 
the assignment was ineffectual to pass title, the right 
to foreclose remains in the assignor,’* and the suit 
must be brought in the name of the assignor, for 
the use and benefit of the assignee.’® 
is not deprived of the right to foreclose by an as- 
signment of part of the debt,"® or by the fact that 
he has pledged it as collateral security for a debt 


The mortgagor 


68. Grant v. Phenix Mut. L. Ins. 
Co.9 02d. UU. (S105, 77 2 SCts 841s yr 30s ies 
ed. 905; Phcenix Mut. L. Ins. Co. v. 
Grant, 10 D. C. 42; Horton y. Bond, 
28 Gratt. (69 Va.) 815. 

69. Smart v. East Side Club, 190 
App. Div. 818, 180 NYS 814. 

70. Mode and sufficiency of assign- 
ment of mortgage see supra §§ 655-— 


693. 
Necessity of record see supra 
9 


§§ 678, 4 

725 . S.—Cutler v. Clementson, 
67 Fed. 409. 

Ala.—Sadler v. Jefferson, 143 Ala. 
669, 39 S 380. 

Ill.—Crabtree v. Levings, 53 Ill. 
526; Hamilton v. Lubukee, 51 I11..415, 
99 AmD 562; Parde v. Lindlay, 31 
Ill. 174, 88 AmD 219. ; 

Me.—Cushing v. Ayer, 25 Me. 383; 
Call v. Leisner, 23 Me. 25. 

Mass.—Sisson v. Tate, 109 Mass. 
230; Gould v. Newman, 6 Mass. 239. 
a ame eae vy. Dunning, Walk. 

N. Y.—Martin v. More, 3 App. Div. 
416, 38 NYS 652; Fougera v. Moissen, 
16 Hun 237; ‘Cohoes Co. ‘v. Goss; 13 
Barb. 137. 

Pa.—Pryor v. Wood, 31 Pa. 142. 

Cross references: 
Entry by assignor see infra § 1214. 
Sale under power See infra § 1371. 

ws. Ward eveu0Gunn 22) © Adien 
(Mass.) 81 Howe v. Wilder, 11 Gray 
(Mass.) 267; Burns v. Hockett, 91 
Nebr. 546, 136 NW 348. 

{a] Validity of transfers.—Where 
it appeared that the mortgage had 
been assigned and reassigned between 
the commencement of the suit and 
the trial, ‘‘the defendant was entitled 
to have the question of these trans- 
fers investigated and to have it 
proved that the property was really 
revested in the plaintiff.” Neveren 
v. Wright, 39 Ont. L. 397, 12 OntwWN 
151, 152, 836 DomLR 734 [dism app 
11 OntWN 409]. 

74 North Ave. Bldg., ete., Assoc. 
v. Huber, 187 Ill. A. 42 [rev on other 
grounds 270 Ill. 75, 110 NE 312, Ann 
Cas1917B 587]; Austin v. Shaw, 10 
Allen (Mass.) 552; Adams v. Parker, 
12 Gray (Mass.) 53; Booth v. Wolff 
Process Leather Co., 224 Pa. 583,°73 
A 959. 

[a] For example (1) the owner of 
a mortgage is not prevented from 
foreclosing by an assignment which 
is void (North Ave. Bldg., etc., Assoc. 
v. Huber, 187 Ill. A. 42 [rev on other 
grounds 270 Ill. 75, 110 NE 312, Ann 
Casl1917B 587] (want of power by 
corporate assignee to receive assign- 
ment)), (2) or by an undelivered as- 
signment (Booth v. Wolff Process 
Leather Co., 224 Pa. 583, 73 A 959). 

Cross references: 

Entry see infra § 1214. 
Sale under power see infra § 13871. 

75. U. S.—Saenger v. Nightingale 
48 Fed. 708; Cottrell v. Adams, 6 F 
Cas. No. 3,272, .2 Biss. 351) 

Conn.—New Haven Sav. Bank, ete., 
Assoc. v. McPartlan, 40 Conn. 90. 

Ill.—Camp v. Small, 44 Ill. 37. 


Nebr.—Burnett v. Hoffman, 40 
Nebr. 569, 58 NW 1134. 

Pa.—Partridge vy. Partridge, 38 
Pa, 78. ; 

76. Boone v. Clark, 129 Ill. 466, 21 


NE 850, 5 LRA 276. 
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less than the face value of the mortgage, if he acts 
with the consent of the pledgee, or if, on the latter’s 
refusal to foreclose, he joins him as a party.77 

{[§ 1097] 5. Assignee of Mortgage or Debt **—a. 
In General. The assignee of a mortgage has the 
right to foreclose it,7® and may maintain in his own 
name a bill in equity,®° or a statutory action for its 


77. Cal.—Consolidated Nat. 
v. Hayes, 112 Cal. 75, 44 P 469. 
Conn.—Hopson vy. 40tna Axle, etc., 
Co., 50 Conn. 597. 
Iowa.—Benjamin v. Peterson Heat, 
etc., Co., 170 Iowa 461, 153 NW 71. 
N. Js—Derechinsky v. Epstein, 
(Bq.) 130 A 720. 
N. Y.—Simson vy. Satterlee, 64 N. Y. 
657; Norton v. Warner, 3 Edw. 106. 
Wis.—Brunette v. Schettler, 21 
Wis. 188. 
[a] Basis of pledgov’ s right.—The 
pledgor of a mortgage and note may 
maintain a foreclosure suit since he 
“remains the owner in equity, sub- 
ject to a lien in favor of the pledgee 
Benjamin v. Peterson Heat, etc., Co., 
170 Iowa 461, 465, 153 INW 71. 
[b] Foreclosure on declaration of 
maturity.—The owner of a bond and 
mortgage pledged as collateral secu- 
rity for a debt less than the face 
value of the mortgage has no right 
to declare the principal of the mort- 
gage due for default in the payment 
of taxes, without the authority or 
concurrence of the pledgee, and can- 
not sue to foreclose on such a decla- 
ration. Shaw v..~Wellman, 59 Hun 
447, 13 NYS 527. 
{c] If the pledgee unconditionally 
surrenders the mortgage and note be- 
fore the commencement of the suit 
the mortgagee may foreclose, even 
though there has been a retransfer 
to the pledgee pending the _ suit 
Burns v. Hockett, 91 Nebr. 546, 136 
NW 348. 
[d] An assignee in bankruptcy of 
a mortgagee who has pledged the 
mortgage has a right to foreclose it 
Se v.. Parce, 12 Hun (N. Y.) 
149. 
78. Cross references: 
Ejectment by assignee see supra §§ | 
584, 722. 
Entry by assignee see infra § 1214. 
79. U. S.—Thronateeska Pecan Co. 
v. Matthews, 277 Fed. 361. 
Cal.—Patten v. Pepper Hotel Co., 


Bank 


153 Cal. 460, 96 A 296. 
Ida.—Moore v. Boise Land, etce., 
€o., Ltd., 31 Ida. 390, 173 P 117. 
Iowa.—Buffalo Center Land, etce., 


He v. Swigart, 176 Iowa 422, 156 NW 
LF 


Minn.—Minnesota Loan, etc., Co. v. 
Peteler Car Co., 1382 Minn. 277, 156 
NW 255. 

Nebr.—McCarthy v. Benedict, 90 


Nebr. 386, 133 NW 410, 89 Nebr. 293, 
131 NW 598. 

N. J.—Nelkin v. Silverman, 96 N. 
J. Ea. 654, 126 A 450. 

N. Y.—Morris v. ar tas 72) INE Ye 
575; New York City Public Bank v. 
Oshinsky, 69 Mise. 464, 127 NYS 618. 
See Southall v. ‘Anthony, 69 Misc. 
467, 125 NYS 1016 (plaintiff not 
chargeable with negligence for fail- 
ure to discover fraud of third party 
entailing loss to defendant). 

N. C.—Triplett v..Foster, 115 N. C. 
335, 20 SE 475. 

Ss. C.—Ruberg v.. Brown, 71 S. C. 
287, 51 SE 96. 

Vt.—Davenport Vv. 
Vt. 400, 68 A 49. 

Wash.—State Finance Co. v..Moore, 
103 ee: 298, 174 P 22. 

18} C.— Quebec F. Ins. Co. v. Mac- 


Davenport, 80 


Vicar, 22 B. C. 448, 27 DomLR 720. 
Ont.—Stephens v.. Taylor, 21 Ont 
WN 107. 
{a] The assignee may sue in his 


own name without adding the as- 
signor as a party and without giving 
notice of the assignment before suit. 
Stephens y. Taylor, 21 OntWN 107. 

_[b] A mortgagor as assignee of 
the mortgage may foreclose it 
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against his own grantee of the equity 
of redemption who has assumed pay- 
ment. Beach v. Waite, 21 Cal. >A. 
304, 1381 P 880. 

[ec] One to whom the mortgagor 
caused the mortgage to be assigned 
upon payment of the debt by the 
mortgagor may enforce the eee 


gage. Minnesota Loan, etce., 
Peteler’ Car Co., 132 Minn. a17° “156 
NW 255. 

{[d] A second mortgagee as as- 


signee of the first mortgage may 
foreclose the same notwithstanding 
his prior contracts with the mort- 
gagor relating to the land, such con- 
tracts being distinct from the first 


mortgage. Davenport v. Davenport, 
80 Vt. 400, 68 A 49. 
[e] The state comptroller has 


power to maintain an action to fore- 
close a mortgage assigned to him by 
a bank, to secure the redemption of 
its circulating notes. Flagg v. 
Munger, 9 N. ¥. 483. 

{f] Purchasers of the premises, 
being entitled to all the defenses 
against an assignee of the mortgage 
that they would have against the 
mortgagee, cannot object that the 
plaintiff has not capacity to sue, not 
being the real party in interest. 
State Finance Co. v. Moore, 103 
Wash. 298, 174 P 22. 

80. Ala.—Crawford v. Chattanooga 
Sav. Bank, 201 Ala. 282, 78 S 58.° 

Conn.—Wiser v. Clinton, 82 Conn. 
148, 72 A 928, 135 AmSR 264. 

Ill.—Iglehart v. Bierce, 36 Ill. 133; 
Long v. Coffman, 231 Ill. A. 265. 
Mngt noc age v. Love, 11 Iowa 
580. 

Mass.—Gerrity v.. Wareham Say. 
Bank, 202 Mass. 214, 88 NE 1084. 
Miller, 189 Mich. 


N. Y.—Mitchell v. Cook, 29 Barb. 
rete Severance v. Griffith, 2 Lans. 
N. C.—Citizens’ Sav. Bank, etce., 
Ci 28%,.126 SE 


Se v. White, 189 N. 


Or.—French v. Haltenhoff, 73 Or. 
244, 144 P 480. 

Ra.—Pryor v. Wood, 31 Pa. 142; 
Hay v. Node, 2 Yeates 534; Hummel 
v. Siddal, 11 Phila. 308. 

S. C—Holman v. Smith, 126 S. C. 
261, 119 SE 845. 

S| D.—Western Surety Co. v. 
Schroeder, 45 S. D. 115, 186 NW 562. 

Tex.—Bomar Vv. West, 87 Tex. 299, 
28 SW 519. 

Wash.—Lincoln County State Bank 
v. Martin, 112 Wash. 186, 191 P 815. 

Wis.—Potter V., Stransky, 48 Wis. 
235, 4 NW 95, 

N. S.— Wallace V. Harrington, 34 
NS aah. 

[a] Bankruptcy of mortgagor.— 
When a mortgage is given by a prin- 
cipal debtor to his surety, and is 
transferred by the latter for a valu- 
able consideration to the creditor, 
the subsequent discharge in bank- 
ruptcy of the principal surety does 
not destroy the lien of the mortgage 
or affect the assignee’s right to fore- 
close it. Carlisle v.. Wilkins, 51 Ala, 


O71. 

Parties to foreclosure of trust 
deed.—(1) The assignor is not a 
necessary party in a proceeding to 
foreclose a trust deed by an as- 
signee of the note secured. McNa- 
mara. v.: Clark, 85. Ill. A. 1489) 2) 
Where by the terms of the deed of 
trust the legal holder is authorized 
to foreclosure in his own name, the 
trustee may foreclose without the 
joinder of the beneficiary, although 
the latter is a proper party. Hirsh 


¥ 4! 
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foreclosure; ®t and it is immaterial that the breach’ 
of covenant on which the right is based arose prior. 
to the assignment.®? 
mortgage, if absolute and unconditional, which suf- 
fices to transfer to the assignee the real and bene- 
ficial ownership of the securities, will entitle him to 
maintain the action,§* but not an assignment of the 


Any form of assignment, a 


y. Arnold, 318 Ill. 28, 148 NE 882. 

[ec] Authorization by beneficiary 
of trust deed.—Under a clause ina 
trust deed authorizing the trustee to 
foreclose, in case of default, at the 
instance of a holder of the notes, a 
suit for foreclosure cannot be main- 
tained at the instance of a holder of 
one of the notes, the other notes re- 
maining outstanding. Bomar v. West, 
87 Tex. 299, 28 SW 519. 

{d] Under a statute requiring the 
assignee to file his address with the 
registrar of deeds for the purpose of 
directing the mortgagor’s payments 
of interest, the assignee’s right to 
foreclose for the principal is not de- 
stroyed by, his failure to comply with 
such provision. Western Surety Co. 
v. Schroeder, 45 S. D. 115, 186 NW 


562. 

[e] Necessity for default.—Where 
a mortgage provides that if the 
mortgagor pays the interest prompt- 
ly the mortgagee will carry the 
mortgage for a stated number of 
years, an action brought before the 
end of such period is premature, 
where the mortgagor continues to 
pay interest promptly, although he 
conveyed a part of the premises to 
the mortgagee who refused to turn it 
over to the consignee. Holman v. 
Smith, 1260S, C, 261, 119 SE'845. 

[f] Sufficiency of default.—A 
mortgage may be foreclosed by an 
assignee for a default in the pay- 
ment of taxes occurring before the 
assignment. Gerrity v. Wareham 
Sav. Bank, 202 Mass. 214, 88 NE 1084. 

[g] Scire facias to foreclose’ a 
mortgage should be brought in the 
name of the mortgagee for the use 
of the assignee. Bourland v. Kipp, 


55 Ill. 376; Maginn v. Cashin, 196 
Mich. 221, 162 NW 1009. 

81. See XXIII in 42 C. J. 

82. Gerrity v. Wareham Sav. 
Bank, 202 Mass. 214, 221, 88 NE 1084 
(“the unrestricted right of fore- 


closure continued, and could be exer- 
cised as well after as before the as- 
signment’’). 

83. . S.—Bendey v. Townsend, 
109, U.S 6657 3: SCt..482) 27. Le ede 


1065; Thronateeska Pecan Co. v. 
Matthews, 277 Fed. 361. 
Ala.—Rountree v. Satterfield, 211 
Ala. 464, 100 S 751; Mobile Branch 
Bank v. Hunt, 8 Ala. 876. 
Fla.—Stewart v. Preston, 1 Fla. 
Ga.—Moughon v. Masterson, 140 
Ga. 699, 79 SE 561. 
Ida.—Moore vy. Boise Land, etc. 


Co. tds, o3lyida,. 390673 ey. 
Ill.— Sedgwick v. Johnson, 107 Ill. 
385; Irish v. Sharp, 89 Ill. 261; Hahn 


v. Huber, 83 Ill. 248; McNamara v. 
Clark, Di, A. . 439; > Stelzich” we 
Weidel, 27 Ill. A. 177. 


Ind.—Martin v. Reed, 30 Ind. 218; 
Lamson vy. Falls, 6 Ind. 309. 

Iowa.—Moore vy. Olive, 114 Iowa 
650, 87 NW 720. 

Kan.—Burt v. Moore, (A.) 61 P 332. 
La.—Williams v. Morancy, 3). uae 
Ann. 227; Armstrongs v. Baldwin, 18 - 
La. 564; ‘Denton v. Duplessis, 12 La. 

83; Maillan v. Perron, 8 La. 138. 
. Mass.—Barker v. Flood, 103 Mass. 


474; Phelps v. Townsley, 10 Allen 
554; Coffin v. Loring,.9 Allen 154; 
Gould v. Newman, 6 Mass. 239. 


Mich.—Schweyer v. Mellon, 196 
Mich. 590, 162 NW 1006; Moreland v. 
Houghton, 94 Mich. 548, 54 NW 285; 
Youmans vy. Loxley, 56 Mich. 197, 
22 NW. 282. 

Mo.—Overall v. Ellis, 32 Mo. 322; © 
Crinion v. Nelson, 7 Mo. 466.. 

Nebr.—Darr v. Spencer, 63 Nebr. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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mortgage which does not transfer ownership of the 
debt,®* although the assignee of the legal title to the 
securities may foreclose for the benefit of third par- 


ties to whom he is accountable.®® 


The assignee of a mortgage taken as collateral 
security may foreclose it, cutting off the rights not 
only of the mortgagor but also of his assignor, if the 
latter is properly joined as a party in the proceed- 
ings; *° but in that case the assignor will have a 
claim upon the proceeds of the sale in so far as they 
exceed the amount of the debt for which the mort- 
gage was pledged as security,®* although he will not 
be lable for any deficiency; *®* and if the mortgage 
is foreclosed without the joinder of the assignor, or 
by a private arrangement with the mortgagor, in- 
volving the release of the equity of redemption to 
the assignee, the latter can be credited only with the 
amount of the debt for which the mortgage was 


89, 88 NW 164; Murray v. Porter, 26 
Nebr. 288, 41 NW 1111. 

A pn ecengod v. Marsh, 3 Nev. 
138. 

N.. J.—Kinna v. Smith, 3 N. J. Ea. 
14. 

N. Y.—Pratt v. Poole, 133 N. Y. 
686, 31 NB 628; Champney v. Coope, 
220 Nye 5438; Greene vy. Mussey, 76 
App. Div. 174, 78 NYS 434; Bigelow 
v. Davol, 62 Hun 245, 16 NYS 646. 

N. C.—Jenkins v. Wilkinson, 113 
N-. GC. 532, 18 SE 696. 

Oh.—Wayne v. Minor, 6 Oh. Dec. 
(Reprint) 10, 7 AmLRec 9. 

Pa.—Streng v. Holyoke Water 
Power Co., 12 Pa. Super. 323. 

S. D.—Smith v. Commercial Nat. 
Bank, a S. D. 465, 64 NW 529. 

Vt.—King yv.. Harrington, 2 Aik. 33, 
16 AmD 675. 

Wis.—Leary v. Leary, 68 Wis. 662, 
32 NW 623; Gardinier v. Kellogg, 14 
Wis. 605. 

Ont.—Smith v. Sagesse, 20 OntWN 
20. 

[a] The equitable owner of a 
mortgage to whom it has been de- 
livered as part of his interest in the 
deceased mortgagee’s estate, al- 
though it has not been assigned in 
writing, may foreclose it. Moughon 
v. Masterson, 140 Ga. 699, 79 SE 561. 

[b] Defective acknowledgment to 
an assignment of the mortgage will 
not prevent a scire facias. Streng 
v. Holyoke Water Power Co., 12 Pa. 
Super. 323. 

[c] Estoppel to question assign- 
ment.—Where the assignor of the 
mortgage is estopped from disputing 
the validity of the assignment, the 
mortgagor cannot question the right 
of the assignee to foreclose. Atlantic 
Trust Co. v. Behrend, 15 Wash. 466, 
46 P 642. 

84. Orman v. North Alabama As- 
sets Co., 204 Fed. 289; Manne v. Carl- 
son, 49 App. Div. 276, 63 NYS 162. 

85. Morrison v. Schmeman, 166 
App. Div. 264, 151 NYS 607 [aff 222 
N. Y. 569 mem, 118 NE 1069 mem]; 
Anderson v. Kain, 40.N. D. 632, 169 
NW 501. 

{a] An assignee for collection of 
notes and mortgage, who sues there- 
on in his own name, cannot recover 
after his agency has been revoked. 
Johnson v. Allispaugh, 58 Ind, A. 83, 
107 NE 686. 

86. Anderson v. Olin, 145 Ill. 168, 


34 NE 55; Baldwin v. Sager, 70 111. 
503; Underhill v. Atwater, 22 N. J. 
Eq. 16; Triplett..v. Foster, 115 N. C. 
335, 20 SE 475. 

[a] The assignee of the pledgee of 
a note and mortgage is not the owner 
or entitled to foreclose. Mellen 
v. Garrett, 25 Ida. 102, 1386 P 437. 

87. Graydon v. Church, 7 Mich. 36; 
Morris v. Joyce, 63 N. J. Eq. 549, 53 
A 139; Dalton v. Smith, 86 N. Y. 176; 
Hoyt v..Martense, 16 N. Y. 231. 

- 88. Haber v. Brown, 101 Cal. 445, 
351035; 

g9. Kelly v. Matlock, 85 Cal. 122, 

24 P 642; Chester v. Hill, 66 Cal, 480, 
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pledged and will be chargeable with the balance.*? 
' [§ 1098] b. Holder of Note or Debt Secured. As 
an absolute assignment or transfer of the secured 


debt or of the note or bond evidencing it vests the 


6 P 132; Schelp v. Nicholls, (Mo. A.) 
263 SW 1017; Matter of Gilbert, 104 
N. Y. 200, 10 NE 148. 

90. See supra § 685. 

91. U. S.—Winstead v. Bingham, 
14 Fed. 1, 4 Woods 510. 

Ala.—O’Neal v. Seixas, 85 Ala. 80, 
4 § 745; Center v. Planters’, ete., 
Bank, 22 Ala, 743. 

Ark. —wNeely v. Black, 80 Ark. 212, 
96 SW 984. 

Cal.—Adler v, Sargent, 109 Cal. 42, 
Zt PST 99) 

Conn.—Austin v. Burbank, 2 Day 
474, 2 AmD 119. 

D. C.—Utermehle v. McGreal, 1 
App. 359 [rev on other grounds 167 
ULISMi6ss Mie SC 96d 420i wred. 326i. 

Ga.—Calhoun v. Tullass, 35 Ga. 
119; Barnes V.- Fleetwood, 5 Ga. A, 
296, 63 SE 60. 
pou Myers Vi) Otilaree lave Til geAT 


Ind.—Hardin v. Helton, 50 Ind. 319. 

Iowa.—Guest v. Byington, 14 Iowa 
30; Haynes. v. Seachrest, 13 Iowa 455; 
Crow v. Vance, 4 lowa 434, 


La.—Franek v.. Brewster, 141 La. 
1031, 76 S 187; Macon First Nat. 
Bank v. Simmes, 26% doa; Any) 1'47/ 


Bayly v. McKnight, 19 La. Ann. 321. 

Mich.—Martin v. McReynolds, 6 
Mich. 70. 

Miss.—O’Hara v. Haas, 46 Miss. 
374; Lewis v. Starke, 18 Miss. 120. 

Mo.—Barber v, Stroub, 111 Mo. A. 
57, 85 SW 915. 

Neb r.—Herzog v.-. Union Debenture 
Co., 94 Nebr. 820, 144 NW 814. 

N. C.—Citizens’ Sav. Bank, etc., Co. 
vy. White, 189 N. C. 281, 126 SE 745. 

Or.—Roth v. Troutdale Land Co., 
83 Or. 500, 162 P 1069. 

Tenn.—Clark v. Jones, 93 Tenn. 639, 
27 SW 1009, 42 AmSR 931. 

Tex.—Griffin v. Stone River Nat. 
Bank, (Civ, A.) 80 SW 254. 

Wash,.—Ritzville First Nat, Bank v. 
Watkins, 130 Wash. 645, 228 P 837. 

[a] The transferee of one of sev- 
eral notes secured by a mortgage is 
entitled to foreclose aS soon as de- 
fault is made. Hand y. Kemp, 107 
Ala. 309, 92 S 897. 

[b] An absolute deed intended as 
a Poh ace to secure notes held by 
others than the grantee may be en- 
forced hy such holders, although they 
are not parties to its execution. 
Ritzville First Nat. Bank v. Watkins, 
130 Wash, 645, 228 P 837. 

[ce] The purchaser at a bank- 
ruptcy sale of a debt secured by 
mortgage to the bankrupt may main- 
tain a bill to foreclose. Winter v. 
Montgomery Cooperage Co., 169 Ala. 
628, 538 S 905 

[d] Where all interested parties 
are before the court, the right of the 
assignee of the note to foreclose has 
been sustained on that ground. Citi- 
zens’ Sav. Bank, etc., Co. v. White, 
189 N. C. 281, 126 SE 745. 

fe] Executory process.—(1) In 
Louisiana, before issuing executory 
process on a mortgage, authentic evi- 
dence of the transfer of the debt is 
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assignee with all the assignor’s rights under the 
mortgage,” a person so holding and owning the debt 
will be entitled to foreclose the mortgage, although 
the latter instrument does not stand in his name,°? 
and even though it does not appear that he has ever 
been in possession of it.9? 

[§ 1099] 6. After Death of Mortgagee or Assignee. 
Generally, upon the death of the mortgagee or other 
person legally entitled, the right to foreclose cannot 
be exercised by his heirs at law,%* or by his devisee 
or legatee,®? in the absence of particular facts allow- 
ing relief in equity,®> but must be protected by the 
executors or administrators.°° 
jurisdictions a power of sale cannot be exercised 


However, in many 


required. Franek v. Brewster, 141 
La. 1031, 76 S 187; Commercial ‘Bank 
v. Poland, 6 La. Ann. 477; Tulane v. 
Wilcox, 11 La. 50; Planters’ Bank v. 
Proctor, 6 Mart. N. S. 531; Wray v. 
Henry, 10 Mart. 222. (2) But where, 
in foreclosure proceedings on a nego- 
tiable mortgage note, no rights are 
asserted or denied that could not be 
asserted or denied by or against the 
owner, the fact that the proceeding 
is by the mere holder of the note was 
held immaterial. Robertson v. Gold- 
smith, 130 La. 255, 57 S 908 

92. Pettus v. Gault, 81 Conn. 415, 
Gv Ay 509) 
93. Roath v. Smith, 5 Conn, 133; 
Citizens’ Nat. Bank vy. Dayton, 116 
Dll. .257,. 4 NB 492. McGooden® -v. 
Bartholic, 132 Ill. A. 392; Haskins v. 
Hawkes, 108 Mass. 379; Dewey v. Van 
Deusen, 4 Pick. (Mass.) 19; Smith v. 
Dyer, 16 Mass. 18; Atkins v. Crump- 
ler, 118 N. C. 532, 24 SE 367. : 
Cross references: 
Action or suit see XXIII in 42 C. J. 
Entry see infra § 1216. 
Sale under power See infra § 1372. 
94. Buck v. Fischer, 2 Colo. 182. 
95. Moughon vy. Masterson, 140 Ga. 
699, 79 SE 561. See Wright v. Robin- 
son, 94 Ala. 479, 10 S 319 (where the 
owner of the mortgage died intestate 
and no administration of his estate 
was had and his debts were paid, his 
wife and children could foreclose); 
Fountain v. Walther, 66 Ill. A. 529 
(where the mortgagee was dead and 
administration of his estate closed, 
the presumption is that his widow 
and children were the equitable own- 
ers of the choses in action left by 
him and uncollected, and there being 
no legal owners, there is no reason 
why they may not have relief by 
foreclosure in equity). 

96. Cal.—Giselman y.. Starr, 106 
Cal. 651, 40 P 8, 

Colo.—-Buck Vv. Fischer, 2 Colo. 182. 

Conn.—Roath v. Smith, 5 Conn, 133. 
Tll.— Citizens’ Nat. Bank v. Dayton, 
116 Ill. 257, 4 NE 492; McGooden v. 
Bartholic, 132 Ill. A. 392. 
Me.—Plummer v. Doughty, 78 Me. 
341, 5 A 526; Webster v. Calden, 56 
Me. 204. 
Mass.—Miller v. Blinn, 219 Mass. 
266, 106 NE 985; Haskins v. Hawkes, 
108 Mass. 379; Marsh v. Austin, 1 
Allen 235; Fay v. Cheney, 14 Pick. 
399; Dewey v. Van Deusen, 4 Pick. 
19; Smith. v.. Dyer; 16 Mass. 18: 
Hathaway v. Valentine, 14 Mass. 501. 
Miss.—Kingsbury v. Gastrell, 110 
Miss. 96, 69 S 661; Griffin v. Lowell, 
42 Miss. 402. 
N. H.—Fifield v. Sperry, 20 N. H. 
338; Gibson v. Bailey, 9 N. H. 168; 
Bickford v. Daniels, 2 N. H. 71. 
N. J.—Woodruff v. Mutschler, 34 N. 
oto: 33; Copper v. Wells, 1 N. J. Eq 


ING .— Baird sv. v Baird), diab ONE oy. 
659, 40 NE 222, 28 LRA 375 [aff 81 
Hun 300, 30 NYS 785]; Newton v. 
Stanley, 28 N.. Y. 61; Bunny. 
Vaughan, 1 Abb. Dec, 253, 3 Keyes 


886 [41 C.J.[ 


by such. representatives, unless it contains appro- 
priate descriptive words embracing them,®* and a 
like limitation exists as to foreclosure and sale under 
a deed of trust.°° A foreign executor under a will 
probated in the state may foreclose a mortgage,°? 
but it has been held that a foreign administrator 
does not have this right.1. Such a suit may be main- 
tained by one of the heirs, to whom the mortgage 
and debt have been assigned or distributed under the 
orders or sanction of the court; or if the personal 
representative refuses to foreclose, the legatees may 
bring the action.? If there has been no administra- 
tion, or the administration is closed, the heirs are 
presumed to be the owners and may foreclose.* 

.[§ 1100] 7. Part of Several Mortgagees or Holder 
of Part of Debt. Where a mortgage is given to 
secure several separate debts or claims held by dif- 
ferent creditors, or several notes which have passed 
into different hands, it is the right of either one of 
the creditors or holders to proceed alone for the 
foreclosure of the mortgage. Similarly, where the 
mortgage secures an issue of bonds, any holder may 
file a bill to foreclose in behalf of himself and all 
other bondholders who may join him,® making those 
who do not join defendants.’ In the case of joint 
mortgagees, the survivor may sue for foreclosure.® 

Participation agreement. The transfer of an in- 


345, 1 Transcr. A. 348, 5 AbbPrNS|closed by_ the 
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surviving husband. 


[§§ 1099-1101 


terest in a mortgage under an agreement that the 
ownership of the transferor shall be superior to that 
of the transferee as if the interest of latter were 
in a junior mortgage, that the transferor shall have 
the right to collect the entire amount or to foreclose 
and to receive the proceeds of sale, accounting to 
the transferee for money received in excess of the 
transferor’s interest, does not create a trust so as 
to give the junior participant the right to foreclose 
on failure of the transferor to do so or on his giv- 
ing an extension.® 

Several purchase-money mortgages on same land. 
Where the purchaser of land owned by several per- 
sons gave separate mortgages to secure the several 
shares of the purchase money, each including the 
whole land purchased, and all simultaneously exe- 
cuted and delivered, the holder of one mortgage can- 
not file a bill for the foreclosure of his mortgage 
alone, unless the holders of the other mortgages re- 
fuse to join him in a suit to foreclose, in which case 
he may file a bill making them defendants, and set- — 
ting forth all the circumstances attending the execu- - 
tion of the mortgages.’° 

[§ 1101] 8. Junior Mortgagee.t: Although a 
junior mortgage encumbers only the equity of re- 
demption remaining in the mortgagor subject to the 
senior mortgage, yet a foreclosure may be had 


trustee is limited by a stipulation 


269; Robinson v. Brower, 57 Hun 585, 
10 NYS 854. 
Pa.—Griffin v. Brower, 21 Pa. Co. 
188. 
Vt.—Herrick v. Teachout, 74 Vt. 
196, 52 A 432. . 
Cross references: 
Entry see infra § 1216. : 
Mortgage as asset passing to admin- 
istrator see Executors and Admin- 
istrators § 342. 
Sale under power see infra § 1372. 


97. See infra § 1372. 

98. See infra § 1373. ; 

99. Gray v. Franks, 86 Mich. 382, 
49 NW 130. 

[a] Probate after action com- 


menced.—The executor of the will of 
a deceased nonresident mortgagee of 
lands situated in the state may fore- 
close the mortgage where the will 
was probated in the state after the 
action was commenced but before 
hearing. Gray v. Franks, 86 Mich. 
382, 49 NW 130. 

1. Miller v. Blinn, 219 Mass. 266, 


106 NE 985. 

2. U. S.—Stanley v. Mather, 31 
Fed. 860. 

Iowa.—White v. Secor, 58 Iowa 533, 
12 NW 586. 


Nebr.—Plummer v. Park, 62 Nebr. 
665, 87 NW 534; Walter v. Wala, 10 
Nebr. 123, 4 NW 938. 

Utah.—Kurtz v. Ogden Canyon 
Sanitarium Co., 37 Utah 313, 108 P 


4. 

Vt.—Babbitt v. Bowen, 32 Vt. 437. 

Wis.—Ford v. Smith, 60 Wis. 222, 
18 NW 925. 

[a] In Porto Rico, a person desig- 
nated as heir and in whose name a 
mortgage which belonged to de- 
cedent is recorded in the registry of 
property has the sole right to enforce 
it. Llompart v. Diaz, 28 Porto Rico 


146. 
38. Mulvey v. Reilly, 31 Misc. 10, 
Robinson, 94 Ala. 


64 NYS 582. 

4 Wright v. 

479, 10 S 819; Fountain v. Walther, 66 
Tll. A. 529; Ratliff v. Davis, 38 Miss. 
107. 

[a] Surviving husband.—Where a 
guardian gave a mortgage to his 
ward, on the termination of the 
guardianship, to secure whatever 
might be due her .on accounting, and 
she afterward married, and_ died, 
leaving her husband surviving but no 
children, the mortgage may be fore- 


Ratliff. v. Davis, 38 Miss, 107. 

5. Conn.—Sanford v. Bulkley, 
Conn. 344, 

Ga.—Berry v. Van Hise, 148 Ga. 
27, 95 SE 690; Willingham v. Hugue- 
nin, 129 Ga. 835, 60 SE 186; Hawkins 
v. Taylor, 61 Ga. 171. 

Ill.—Mills v. Mason, 182 Ill. A. 69. 

Ind.—Moffitt v. Roche, 76 Ind. 75; 
Goodall v. Mopley, 45 Ind. 355; Coll- 
yee Vv. Cook, 28 Ind. A. 272,°62, NE 

La—Utz vy. Utz, 34° la. Ann. 752; 
Soniat v. Miles, 32 La. Ann. 164; 
Armor v. Downes, 2 La. Ann. 242; 
New Orleans City Bank vy. McIntyre, 
8 Rob. 467. 

Tie are v. Gilson, 2 Allen 

Mich.—Cooley vy. Kinney, 109 Mich. 
34, 66 NW 674. 

ELD, v. Campbell, 9 Mo. 

Nebr.—Studebaker Bros. Mfg, Co. 
Kee ict ats 20 Nebr. 500, 30 NW 

N. J.—Currie v. Bittenbinder, (Ch.) 
TA VST oh 

N.. Y.—Batterman v. Albright, 6 
NYSt 334 [aff 122 N. Y. 484, 25 NE 
856, 19 AmSR 510, 11 LRA 800], 

S. C-—Walker v. Walker, 17 S. CG. 
329; Pedrieau v. Hunt, 12 S. C. Eq. 
88: Rodgers v. Jones, 6 S. C. Eq. 221. 

Que.—Halero v, Gray, 50 Que. 
Super. 350, 33 DomLR 40, 

{a] Either of two payees of a note 
secured by a mortgage executed to 
one alone may enforce the mortgage. 
Golly en v. Cook, 28 Ind. A. 272, 62 NE 

5. 

Necessity of joinder of other mort- 
eaeeee as parties see XXIII in 42 
6 U. S.—Alexander v. Iowa Cent. 
R. Co., 1 F. Cas. No. 166, 3 Dill, 487. 

Ala.—Moses y. Philadelphia Mortg., 
éte.., Co., 149- Ala. 88-42 S 868. 

Tll.— Reliance State Bank Vi. 
ABI: one Ill. A. 610, 

e.—Mason v. York, etc., R. f 
Me. 82. 2 oe 

Miss.—Smith v. Cleveland Stear 
Laundry, 131 Miss, 254, 95 § Pes a 

Nebr.—Michigan Trust Co. y. Red 
Cloud, 3 Nebr. (Unoff.) 722, 92 NW 
900. 

N. J.—McFadden y. Mays Landing, 
CtC. eRe Coguaol IN. vic ae 176, 22 VX 
932 (on refusal of trustee to sue). 

[a] Although the power of the 


30 


that he may sell “at the request of 
the holders and owners of two-thirds 
or more of the above-described 
notes,’”” equity may order a sale at 
the suit of one or more holders of 
past-due notes. Smith v. Cleveland 
Steam Laundry, 131 Miss. 254, 258, 
95 S 433. 

[b] Partial foreclosure. The 
holder of matured bonds and coupons 
forming part of an issue secured by 
a trust deed may, without express 
authority in the trust deed, foreclose 
for amount due on such bonds and 
coupons subject to the lien of those 
not due, and this right is not affected 
by a provision for acceleration of the 
whole debt on default in the payment 
of any bond. Reliance State Bank v. 
Zisook, 222 Ill. A. 610. 

{c] Holder of interest coupons 
only.—The holder, by purchase, of 
overdue interest coupons, cannot, by 
reason of that interest alone, main- 
tain an action in his own name to 
enforce a trust and the sale of prop- 
erty covered by a deed of trust, exe- 
cuted to secure a series of negotiable 
bonds, with such nonnegotiable in- 
terest coupons attached. Wright y. 
Ohio, ete., R. Co., 1 Disn. 465, 12 Oh. 
Dec. (Reprint) 736. 

Foreclosure of mortgage of corpo- 
ration see Corporations § 2739. 

7. Nashville, ete. R. Co. v. Orr, 
18 Wall. (U. S.) 471, 21 L. ed. 810. 
-[{a] Creditor not made party.— 
Where a mortgage is executed to se- 
cure several different creditors, one 
of such creditors who is not made 
a party to foreclosure proceedings 
brought after the claims are due may 
after a judgment of foreclosure and 
before sale file a bill to foreclose and 
make all persons interested parties. 
Goodall vy, Mopley, 45 Ind. 355. 

Joinder of bondholders as defend- 
ants generally see XXIII in 42 Cc. J. 

8. Williams v. Hilton, 35 Me. 547, 
58 aay ah ry Stee v. Sanborn, 8 
aray ass. 54; Childs vy. Ale - 
der, 22 S. C. 169. Nea 

9. Clare v. New York L. Ins, Cos, 
178 App. Div. 877, 166 NYS 95. See 
Goodwin v. Investors’, ete., Realty 
Co., 210 App. Div. 38, 205. NYS 432 
(recognizing rule). 


10. Potter v. Crandall, Clarke (N. 
Vey Lio: : 
ll. Effect of foreclosure of senior 


mortgage see infra § 1116. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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against this estate at the suit of the holder of the 
That this right exists where the 
first mortgage exceeds the value of the land has both 
But such foreclosure 
may not include the interest of the senior mort- 
gagee without his consent,'® and the junior mort- 
gagee cannot compel a foreclosure of the senior 
mortgage by maintaining a bill in his own name 
for the foreclosure of both mortgages.'® 
mortgagee is under no obligation to pay off the elder 
lien before bringing his own suit,‘’ or to tender 
payment.!8 The junior mortgagee, however, may pay 
off and acquire the senior mortgage and foreclose it 
with his own,!® or, if the senior mortgage is due, 
he may so frame his bill as to secure the right to 
redeem from it, and then foreclose for the amount 
of his own debt plus the redemption money.”° 

An assignee of a junior mortgage has the right to 


second mortgage.!” 


been affirmed 1° and denied.14 


12. U. S—Olyphant v. St. Louis 
Ore, ete., Co., 23 Fed. 465. 

Tll.— Crocker v. Lowenthal, 83 Ill. 
579. 

Ky.—Fisher v. Maxwell Inv. Co., 
206 Ky. 24, 266 SW 902; Fisher v. 
Evans, 175 Ky. 300, 309, 194 SW 361 
[quot Cyc]. é 

La.—McDonald v. American Nat. 
Bank, 146 La. 59, 83 S 377. 

Mass.—Long v. Richards, 170 Mass. 
120, 48 NE 1083, 64 AmSR 281; Coch- 
ran v. Goodell, 131 Mass. 464; Lincoln 
v. Emerson, 108 Mass. 87; Kilborn v. 
Robbins, 8. Allen 466; George v. 
Baker, 3 Allen 326 note; Cronin v. 
Hazletine, 3 Allen 324; Doten v. Hair, 
16 Gray 149; Palmer v. Fowley, 5 
Gray 545. 

Mo.—Springfield v. Ransdell, 305 
Mo. 43, 51, 264 SW 771 [cit Cyc]. 

N. Y.— Guilford v. Jacobie, 69 Hun 
420, 23 NYS 462; Bache v. Purcell, 6 
Hun 518; Peabody v. Roberts, 47 
Barb. 91; Walsh v. Rutgers F. Ins. 
Co., 13 AbbPr 33; Benedict v. Gilman, 
4 Paige 58. 

Oh.—Stewart v. Johnson, 30 Oh. St. 
24; Rittinger v. Northrop, 10 Oh. Dec. 
(Reprint) 35, 18 CincLBul 101. 

Or.—Besser v. Hawthorn, 3 Or. 129. 

Philippine.—Misi6n de San Vin- 
cente v. Reyes, 19 Philippine 524. 

Tenn.—Mims v. Mims, 1 Humphr. 
425; First Nat. Bank v. Tamble, (Ch. 
A.) 62 SW 308. 

Vt.—Blandin v. Silsby, 62 Vt. 69, 
19 A 639. 

Eng.—M’Carogher v. Whieldon, 34 
Beav. 107, 55 Reprint 574. 

Man.—Wallace v. Smart, 22 Man. 
68, 73, 1 DomLR 70, 48 CanLJ 110, 
19 WestLR 787. 

N. B.—Empire Cream Separator 
Co.) Ltd w4 Prier, 45° NB a 

“A sale of the interest of a prior 
mortgagee will not be decreed at the 
instance of a sub-mortgagee without 
his consent. But that only applies to 
a case where the plaintiff seeks to 
sell, not only his debtor’s interest, 
but also the interest of the prior 
mortgagee and force the prior mort- 
gagee in this way to realize his 
claim. The rule has no reference to 
a case where the subsequent incum- 
brancer only seeks to sell the interest 
of the mortgagor subject to the 
rights of the’ prior mortgagee.” Wal- 
lace v. Smart, supra. 

{a] Subordinate note under same 
mortgage.—Where the same deed of 
trust secures two notes, an agree- 
ment by a purchaser of one of the 
notes that his lien shall be subordi- 
nate to the lien of the other note is 
valid, and he may, on foreclosing the 
trust deed to satisfy his note, pro- 
cure a decree and sale of the prop- 
erty subject to the continuing lien 
of the other note, provided third per- 
sons are not injured thereby. Jack- 
son v. Grosser, 218 Ill. 494, 75 NE 1032. 


Entry by junior mortgagee see 
infra § 1218. 
Sale by junior mortgagee see infra 


§ 1376. 
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13. Kahn v. McConnell, 37 Okl. 
219, 131 P 682, 47 LRANS 1189; Davis 
Vv. Walker, (Tex. Civ. A.) 283 SW 521. 

14. Union Nat. Bank vy. Cook, 110 
S.-C. 99, 96 SH 484. 

15. Grace v. Montgomery, 207 Ala. 
188, 92'S 412 [overr Davis v. Cook, 
65 Ala. 617; Cullum v. Erwin, 4 Ala. 
452]; McReynolds v. Munns, 2 Keyes 
(N. Y.) 214; Empire Cream Separator 
Co., Ltd. v. Frier, 45 N. B. 1; Camp- 
bell v. McDougall, 5 Ont. A. 503 [app 
dism 6 Can. S. C. 502]. 

Compelling foreclosure of senior 
mortgage see infra § 1108. 

16. Threefoot v. Hillman, 130 Ala. 
244, 30 S 513, 89 AmSR 39; Romberg 
v. McCormick, 194 Ill. 205, 62 NE 537; 


Garrett v. Peirce, 74 Ill. A. 225; 
Wytheville Crystal Ice, etc., Co. v. 
Frick Co,, 96 Va. 141, 30 SE 491; 


Wallace v. Smart, 22 Man. 68, 1 Dom 
LR 70, 48 CanLJ 110, 19 WestLR 787. 

17. Ind.—Catterlin vy. Armstrong, 
79 Ind. 514. 

Ky.—Fisher v. Evans, 175 Ky. 300, 
309, 194 SW 361 [quot Cyc]. 

Md.—Gaither v. Clarke, 67 Md. 18, 
8 A 740. 

Oh.—Stewart v. Johnson, 30 Oh. 
St. 24; Ohio Sav. Bank, etc., Co. v. 
Strausz,-14 Oh-Cir, Ct) N.S. 751) 32 
Oh, Cir...Ct. 268. 

Tex.—Davis v. Walker, (Civ. A.) 
233 SW 521, 523 [cit Cye]; Bexar 
Bldg., etc., Assoc. vy, Newman, (Civ. 
A.) 25 SW 461. 

See Wakefield v. Fish, 62 Wash. 
564, 114 P 180 (stating rule but hold- 
ing it inapplicable). 

18. Union Nat. Bank y. Cook, 110 
S. C. 99, 96 SE 484. 

19. Rochford v. Atkins, 213 Mass. 
368, 100 NE 669; McReynolds v. 
Munns, 2 Keyes (N. Y.) 214. 


20. U.S. Fidelity, etc., Co. v. Sin- 
gleton, 206 Ala. 437, 90 S 296; Mims 
Ve Cobbs, eOr Adar 57.7 \hise Svrs09* 


Rogers v. Herron, 92 Ill. 583. Com- 
pare Chambers v. Mauldin, 4 Ala. 477 
(foreclosure without ‘prior payment 
of superior liens), 

[a] Equity in bill—(1) A bill by 
a junior mortgagee which seeks an 
accounting and the ascertainment of 
the amount due on the senior mort- 
gage in order to remove, as the court 
may direct, this obstacle to the fore- 
closure of the junior mortgage, con- 
tains equity. Grace v. Montgomery, 
207 Ala. 188, 92 S 412. (2) Junior 
mortgagees cannot maintain against 
senior mortgagee their bill containing 
no offer to redeem, but praying only 
that. the amount due on the senior 
mortgage be ascertained, so that they 
could redeem “if they saw fit to do 
so,” and, if they did not desire to pay 
it all, that the land be sold and the 
proceeds applied first to the senior 
mortgage and the remainder to com- 
plainants’ claims. Gilliland Mercan- 
tile Co. v. Sinclair, 203 Ala. 62, 82 S 


2. 
Compelling foreclosure see infra 


§ 1108. 
21. Blake v. Williams, 36 N. H. 39. 
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file a bill for an account against the holder of the 
first mortgage, and also against the mortgagor, to 
foreclose the right to redeem,?* but his right to 
foreclose will be defeated by a valid agreement, 
which he has refused to perform, to sell. and trans- 
fer his mortgage to the senior mortgagee who is also 
the grantee of the equity of redemption.?” 

[§ 1102] 9. Judgment Creditors. 
judgment creditor who has acquired a lien on the 
equity of redemption may redeem from the mort- 
gagee and then foreclose the mortgage for the pay- 
ment of the mortgage debt and his unsatisfied judg- 
ment,2* but may not foreclose without redeeming.** 

[§ 1103] J. Persons as to Whom Mortgage May Be 
Foreclosed—1. In General. 
a mortgage may be foreclosed against the owner 
of the equity of redemption or any person whose 
rights are subordinate to the mortgage,’® but not 


A subsequent 


The general rule is that 


22. Cavanaugh v. McWilliams, 22 
THA 19. 

23. Kelly v. Longshore, 78 Ala. 
203; Adams v. Keers, 46 Ont. L. 113 
{varied on other grounds 16 OntWN 


347]. 
24. Kelly v. Longshore, 78 Ala. 203. 
25. Cal.—McDowell v. Jacobs, 10 
Cal, 387. 


La.—Beer v. Haas, 40 La. Ann. 413, 
4S 326. 

Mich.—Strong v. Ehle, 86 Mich. 42, 
48 NW 868. 

N. Y.~-Newton v. Kruse, 161 App. 
Div. 811, 147 NYS 1061 [aff 215 N. Y. 
198, 109 NE 118]. 

Or.—Burke v. Hindman, 56 Or. 545, 
109 P 380. 

Pa.—-Orient Bldg., etce., Assoc. v. 
Gould, 239 Pa. 335, 86 A 863; Excel- 
sior Sav. Fund v. Cochran, 220 Pa. 
634, 70 A 432. 

Tex.—Hampshire v. Greeves, 104 
Tex. 620, 143 SW 147 [aff (Civ. A.) 
130 SW 665]. 

[a] The holder of a deed of the 
equity of redemption is not entitled 
to the dismissal of the complaint in 
a foreclosure action on the ground 
that the grantee’s title is superior to 
that of the mortgagee. Newton v. 
Kruse; 161 App. Div. 811, 147 NYS 
1061 [aff 215 N. Y. 198, 109 NE 118]. 

{b] Corporation fraudulently re- 
ceiving proceeds of mortgage.—A cor- 
poration, which has received the pro- 
ceeds of the sale of a mortgage on its 
own property as the result of a fraud 
perpetrated by its president and a 
stockholder against the purchaser of 
the instrument, may be sued in fore- 
closure and for a deficiency judg- 


ment. Burke v. Hindman, 56 Or. 545, 
109 P 380. 
[c] Same personsi as mortgagors 


and mortgagees.—A note and mort- 
gage given by thirteen persons to: 
three of their own number is equiva- 
Jent to a note for ten thirteenths of 
the apparent amount, and therefore 
the payees can sue thereon, and can 
foreclose the mortgage against the 
other makers as defendants. Mc- 
Dowell v. Jacobs, 10 Cal. 387. 

{d] Joint tenants. — One joint 
owner may enforce his mortgage on 
the undivided portion of the other, 
although a suit for partition is pend- 
ing. Gleises v. Maignan, 3 La. 530, 23 
AmD 466. 

fe] Joint mortgagors.—If several 
persons have purchased land, and 
given their obligations for the price 
in solido, with a single mortgage on 
the entire tract as security therefor, 
the mortgagee may pursue his reme- 
dies against either one of the obligors 
for the whole amount. Hughes vy. 
Patterson, 23 La. Ann. 679. 

{f] “Where an act of mortgage 
contains the ‘pact de non alienando,’ 
the holder of a note secured by that 
mortgage may ignore any transfer of 
the property by the mortgagor and 
may proceed against him alone and 
contradictorily.” Abbott v. Fontenot, 
142 La. 653, 656, 77 S 490. 


888: [41 C.J] 


against one to whose rights the mortgage is sub- 
ject,*® for a foreclosure is not the proper proceeding 
in which to litigate questions of the mortgagor’s 
title as against strangers to the mortgage who claim 
a superior title,?” although it has also been held that 
the mortgagor’s title is in issue.?8 

[§ 1104] 2. Government or State. By reason of 
the immunity of the United States and of the several 
states from suit, except by their own consent, it 
has been held that no foreclosure decree can be 
made against the general government or any state, 
as the owner or tenant of the mortgaged premises; 2° 
but this immunity has been denied the United States 
when it purchased mortgaged lands within a state, 
not to be used for forts, arsenals, or any national 
purpose; °° and a mortgage may be set. up against 
ejectment brought by a state.2! If the sovereign 
power, owning part of the mortgaged property, re- 
fuses to waive immunity, a decree of foreclosure 
may be entered as to the remainder of the prem- 
ises.°? In England, where the crown has succeeded 
to the title of the mortgagor, as by escheat, attain- 
der, or otherwise, the court will not decree a fore- 
elosure, but will merely decree the mortgagee to be 
entitled to possession until the crown shall think fit 
to redeem,** or it may order a sale, passing only the 
mortgagee’s rights, with leave to the mortgagee or 
purchaser to petition the crown for a grant of the 
fee.3* 


[§ 1105] 3. Where Mortgagor Is Deceased. Ac- 
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nullity.?8 


[§§ 1103-1108 


cording to some authorities, foreclosure proceedings 
should be taken against the executor or administra- 
tor of a deceased mortgagor and not against the heir 
or devisee,®> but others hold, on the contrary, that 
it should be against the heir °° or devisee.?7 A pro- 
ceeding against the deceased mortgagor himself is a- 


I 

[§ 1106] 4. Subsequent Purchaser. A purchaser 
of mortgaged premises, acquiring title from the 
mortgagor after the execution of the mortgage, takes 
subject to it, and therefore is liable to be foreclosed 
of his equity of redemption on proper proceedings 
against him.°® In Louisiana, a third possessor, who — 
is a purchaser of the equity of redemption without 
personal hability,*® may be proceeded against in a 
hypothecary action under rules peculiar to that ju- 
risdiction.*! 

[§ 1107] 5. Licensee in Possession. Possession un- 
der a license to occupy the mortgaged premises per- 
manently is notice to a subsequent mortgagee of 
whatever title the possessor may have, whether legal 
or equitable, precluding a foreclosure of the mort-. 
gage as against such possessor.*? 

[§ 1108] K. Compelling Foreclosure. As a rule, 
neither the mortgagor, a judgment creditor, nor any 
other third person having an interest in the premises: 
can compel a mortgagee to proceed for the fore- 
closure of his mortgage, although past due, if he 
does not choose to do so,** although there have been. 
exceptions to the rule.4* A junior mortgagee has 

Ala. 203. 


26. Hughes v. Jefferson Standard | 158. 
L. Ins. Co., 25 Ga. A. 72, 102 SE 463; 
Pool v. Horton, 45 Mich. 404, 8 NW 
5M) 


27. Dial v. Reynolds, 96 U. S. 340, 


24 L. ed. 644; Chapin v. Walker, 6 
Fed. 794, 2 McCrary 175; Ryan v. 
Martin, 104 N. C. 176, 10 SE 169; 


Orient Bldg., etc., Assoc. v. Gould, 
239 Pa. 335, 86 A 863; Excelsior Sav. 
Fund y. Cochran, 220 Pa. 634, 70 A 
432; Hampshire v. Greeves, 104 Tex. 
620, 143 SW 147 [aff (Civ, A.) 1380 
SW 665]. 

[a] Where defendant does not 
claim under the mortgagor, plaintiff 
must show that the mortgagor had 
title. Cooper v. Rhea, 82 Kan, 109, 
107 P 799, 136 AmSR 100, 29 LRANS 
930, 20 AnnCas 42, 

28 De Wolf v. A. & W. Sprague 
Mfg. Co., 49 Conn. 282; Williams v. 
Robinson, 16 Conn. 517. 

29. Christian v.° Atlantic, etc, R. 
Cor, 13a) Oss, 28s, LO SCE 260,733) 1a. 
ed. 589; Stewart v. Chesapeake, etc., 
Canal Co., 1 Fed. 361, 4 Hughes 41; 
Annely v. De Saussure, 12 S. C. 488. 

30. Elliot v. Van Voorst, 8 F. Cas. 
‘No. 4,390, 3 Wall. Jr. 299. 

S31. Jackson vy. Pierce, 10 Johns. 
(N. Y.) 414. 

32. Kawananakoa v. Polyblank, 205 
U. S.-349, 27 SCt 526, 51 L. ed. 834. 

33. Powell v. Knowler, 2 Atk. 224, 
26 Reprint 539; Hodge v. Atty.-Gen., 
3 Y. & C. Exch. 342, 160 Reprint 734. 

Sa Bartlett: vi) Rees) Li “R.-12) Eq. 
395; Anonymous, 4 Ir. Eq. 701; Han- 
cock v, Atty.-Gen., 10 Jur. N. S. 557; 


Rogers v. Maule, 1 Y. & Coll, 4, 20: 


EngCh 4, 62 Reprint 765. 

35. German Sav., etc., Soc. v. Can- 
non, 65 Fed. 542; Magruder v. Offutt, 
Dudl. (Ga.) 227; Citizens’ Bank vy. 
Buisson, 7 Rob. (La.) 506. 

36. Marx v. District Grand Lodge 
INGUiGlO Pe tee elon Alas Oi eas 


207; Slaughter v. Foust, 4 Blackf. 
(Ind.) 379. 

37. Graham yv. Carter, 2 Hen. & M. 
(12 Va.) 6. 


38. Bollinger v. Chouteau, 20 Mo. 
89; Lawrence y. Murphy, 45 Utah 572, 
DAEs 903. 

39. Ala.—Tidwell v. Wittmeier, 150 
Ala. 253, 438 S 782. 

Ga.—Lillenthal v. Champion, 58 Ga, 


Ill.— Walker v. Chicago, etc., R. Co., 
199 Ill, A. 610, 

La.—Truxillo v. Dulaune, 47 La. 
Ann. 10, 16 S 642; Dobel v. Delaval- 
lade, 30 La, Ann. 604; Henry y. Gold- 
man, 27 La. Ann. 670. 

N. Y.—Hawes y. Dobbs, 137 N. Y. 
465, 33 NE 560. 

Pa.—Kisterbock v. Building Assoc., 
7 Phila. 185. 

S. C.—Felder vy. Murphy, 19 S, ©. 
Eq, 58. 

40. Third possessor see Third Pos- 
sessor [38 Cyc 286]. 


oa Labauve y. ‘Slack, 31 La, Ann. 
fa] Only the mortgaged property 


is subject to seizure. Labauve vy. 
Slack, 31 La. Ann, 134. 

{b] If the third possessor is dead, 
the mortgagee may, by executory 
process, pursue the property in the 
hands of the administrator or any 
probate purchaser. Vancourt’s Succ., 
11 La. Ann. 383. 

{c] Ownership not necessary.—To 
Support a hypothecary acticn, the 
ownership need not be in defendant, 
but possession suffices. Walker vy. 
Dunbar, “6 Mart. N.S. (4a.) i627. 

[ad] The mortgagee need not pro- 
ceed against the third possessor who 
last acquired, if his property is free 
from the mortgage. Lanusse. vy. 
Lanna, 6 Mart. N. S..(la.) 103. 

[e] Failure of mortgagor. — The 
mortgagee may proceed against a 
third party in possession when the 
mortgagor has failed. Rowel v. Buh- 
ler, 3 Mart: N. S. (la.) 348. 

[f{] Judgment against the mort- 
gagor.—Under the old code the mort- 
gagee could not have process against 
the third possessor until after judg- 
ment against the mortgagor. Ragant 
v. Gremillon, 1 Mart. N. S. (La.) 67; 
Bernard v. Vignaud, 1 Mart. N. S. 
(La. ) 3 = Cuntis) jvew) Murray. 8 
Mart. (La.) 640; Knight yv, Hall, 7 
Mart. (La.) 410; Mouchon vy. Delor, 
5 Mart. (La.) 395. 

42. Pope v. Henry, 24 Vt. 560. 

43. Ala.—Maryland Fidelity, etc., 
Co. v. Richeson, 105 § 193; Crowson 
v. Cody, 209 Ala. 674, 676, 96 S 875 
[cit= Cyc]; Mims -v2 Cobbs: 10) Alar 
577, 18 S 309; Kelly v. Longshore, 78 


Ark.—Neely v. Black, 80 Ark. 212, 
96 SW 984, ; 
Ill.—Torpe v. Letts, 177 Ill. A. 2883. 
Town v. Alexander, 85 Ill. A. 512 [afft- 
185 Ill. 254, 56 NE 1111]; Garrett v. 
Peirce, 74 Ill, A. 225. 
Ind.—Newhouse v. Hill, 7 Blackf.- 
584. : 
Iowa.—White v. Lucas, 46 Iowa 
oF 
: Ky.—Warner v. Everett, 7 B. Mon.. 

62. 

Mo.—Hannah y. Hannah, 109 Mo. 
236, 19 SW 87. 

N. Y.—Marshall v. Davies, 78 N. Y.. 
414, 58 HowPr 231; Schenectady Sav. 
Bank v. Ashton, 120 Misc. 268, 198. 
NYS 198 [rev on other grounds 205 
App. Div. 781, 200 NYS 245]. ; 

Oh.—Winship v. West, 6 OhS&CP- 
98, 4 OHNP 84. 


S. C.—Kinlock v. Savage, 17 S. C. 
Hq. 464. 
[a] The remedy of the mortgagor 


against the purchaser, where the lat-- 
ter assumed the debt, but the former 
has been forced to pay, is not to com-. 
pel a foreclosure and deficiency judg- 
ment against the purchaser, but by 
proceeding in equity to compel the 
purchaser to pay the mortgage ac- 
cording to his undertaking. Neely v. 
Black, 80 Ark. 212, 96 SW 984. 


44. Mowry v. Mowry, 137 Mich. 
20s L00) IN Wee 888. See Guaranty 
Trust,; sete: Coipve Powell) -ci5 00 ace 


16, 24 A 3845 (construing the Penn- 
sylvania act of May 25, 1887.[P. Law 
p 270]); Compton v. Major, 30 Gratt. 
(71 Va.) 180 (construing the Vir- 
ginia act of March 3, 1866); Laidley 
v. Hinchman, 3 W. Va. 423 (sale of 
property at suit of judgment lienors). 

[a] In Tennessee (1) ‘‘the rule is. 
well settled... that a judgment 
creditor upon a return of nulla bona. 
has the right by bill in chancery to 
have a mortgage upon the land of the 
judgment debtor which has matured 
foreclosed, and, without the consent 
of mortgagee, to have the land sold, 
and the proceeds applied, first, to the 
payment of the mortgaged debt, and 
the surplus to his judgment.” School- 
field v. Cogdell, 120 Tenn. 618, 631, 
113- SW).3%..8(2). But. on a “bill to 
foreclose liens that the surplus may 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§5 1108-1112] 


no separate or independent equity to compel the 
foreclosure of a senior mortgage.?® 

[§ 1109] L. Joinder of Proceedings. A mortgagee 
holding two mortgages on the same land should 
foreclose both in the same action,*® and a trustee 
of a mortgage on a number of pieces of land can- 
not foreclose one piece at a time for the benefit 
of individual creditors,*? but two or more mortgages 
on separate properties to secure the same debt may 
be foreclosed successively until the debt is satisfied.** 
The rule against successive foreclosures *® does not 
prevent the subsequent foreclosure of a separate 
mortgage given to secure any deficiency that might 
arise on the foreclosure of the first,°° or the enforce- 
ment of personal, collateral, or other security for 
the mortgage debt not included in the previous fore- 
closure.°+ 

[§ 1110] M. When Foreclosure Complete. While 
in equity a foreclosure of a mortgage may be deemed 
complete as of the time when the mortgagee be- 
comes entitled to it,®? ordinarily, a mortgage cannot 
be said to be foreclosed until the mortgagor’s equity 
of redemption has been cut off,®? or the last step 
provided for in the process has been taken.°* Thus, 
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under requirements imposed by the form of proceed- 
ings adopted and the provisions of particular stat- 
utes applicable thereto, it has been held that a 
mortgage cannot be said to have been foreclosed 
until the sale;®> or until the sale has been consum- 
mated,®® or before the execution of the sheriff’s 
deed,®” or the execution and recording of the sher- 
iff’s certificate of sale.58 Publication of a notice of 
sale does not constitute foreclosure.*? 

[§ 1111] N. Operation and Effect °°—1. In Gen- 
As implied from the definition of the term,** 
the operation of a valid and completed foreclosure 
is to cut off the right or equity of the mortgagor 
to redeem-the mortgaged premises,” and to vest the 
title of the mortgagor in the mortgagee or foreclo- 
sure purchaser,®* subject to any prior claims or 
encumbrances which may exist.*+ 

[§ 1112] 2. Upon Debt Secured.*° A completed 
foreclosure of a mortgage amounts to a satisfaction 
of the mortgage debt to the extent of the value of 
the mortgaged premises,°° or the amount realized 
from a sale thereof.*’ This is true in the case of a 
sale under a power in the mortgage ®* or in the case 
of a sale under a judgment or decree,®® which is not 


complainant’s judg- 
ment, leave to file a Supplemental 
bill seeking to make other lienors 
parties will be refused where leave 
is sought after an unreasonable delay 
and the granting of leave would stir 
up fresh litigation and embarrass 
prior mortgagees in collecting their 
debts. Schoolfield v. Cogdell, supra. 
' [b] After entry of a judgment of 
foreclosure for an installment due 
under a mortgage, a subsequent pur- 
chaser or encumbrancer has a right 
to insist on a strict compliance with 
the law by the mortgagee in case of 
any further default in the payment 
of interest or principal, and an order 
thereupon for a sale of the premises. 
Farmers’, ete., Bank v. Luther, 14 
Wis. 96. 

{c] Grantor of mortgaged prem- 
ises.—Where a grantee of land agreed, 
as part of the consideration, to pay a 
mortgage on the land conveyed and 
other land retained by the grantor, 
the latter is entitled to sue to have 
the mortgage foreclosed and the land 
conveyed sold first, his remedy at law 
not being adequate. Mowry v. Mowry, 
137 Mich. 277, 100 NW 388. 

45. Grace v. Montgomery, 207 Ala. 
188, 92 S 412 [overr Davis v. Cook, 
65 Ala. 617]; U. S. Fidelity, etc., Co. 
v. Singleton, 206 Ala. 437, 90 S 296. 

Inclusion of senior mortgage in ac- 
ered junior mortgagee see supra 

dL. 

46. Key West Wharf, etc., Co. v. 
Porter, 63 Fla. 448, 58 S 599, AnnCas 
1914A 178. 

[a] Right to foreclose. — Where 
several mortgages on the same land, 
but securing debts maturing at dif- 
ferent times, are all held by the same 
person, he may foreclose them all in 
a single proceeding after the ma- 
turity of the last note. Sams v. Der- 
rick, 103 Ga. 678, 30 SE 668. 

[b] Where two supplementary 
mortgages are made, between the 
same parties, and identical in terms, 
except that the second is given to 
cure a want of authority in respect 
to the execution of the first, the two 
morgages are properly foreclosed as 
one, on a bill seeking foreclosure of 
the second. Robinson v. Piedmont 
Marble Co., 75 Fed. 91. 

47. Lowry v. Hensal, 281 Pa. 572, 
127 A 219. 

{a] Reason for rule.—‘‘A chancel- 
lor has no authority to direct a trus- 
tee who holds a mortgage against a 
number of pieces of land, in trust for 
the creditors there mentioned as a 
unit or class, to segregate one piece 
and sell it. for the benefit of one 
creditor to the exclusion of others 


be subjected to 


of the same class whose rights are 
all equal ... . thereby causing the in- 
stitution of a number of foreclosure 
proceedings, each with its own costs 
added. . .. The idea is in violation of 
the fundamental thought that a 
mortgage such as this is given for 
the protection and benefit of all bene- 
ficiaries interested; all must partici- 
pate in the proceeds of sale alike.”’ 
Lowry v. Hensal, 281 Pa. 572, 579, 127 
A 219. 

48. Burpee v. Parker, 24 Vt. 567; 
Tacoma Sav. Bank, etc., Co. v. Safety 
Inv. Co., 123 Wash. 481, 212 P 726. 

49. See infra § 1117 et seq. 

50. Conklin v. Stackfleth, 65 Kan. 
310, 69 P 194; Tacoma Sav. Bank, 
etc., Co, v. Safety Inv. Co., 123 Wash. 
481, 212 P 726, 727 [quot Cyc]. 


51. Craig v. Burns, 65 Mont. 550, 
212 P 856. 
[a] Thus, under a statute pro- 


viding that there is but one action 
for the enforcement of rights secured 
by a mortgage, it was held that a 
foreclosure against a nonresident 
where there was no jurisdiction to 
render personal judgment for the de- 
ficiency did not affect the lien of the 
mortgagee on crops, Since this secu- 
rity did not fairly come within the 
meaning of the term ‘‘mortgage”’ as 
employed in the statute. Craig v. 
Burns, 65 Mont, 550, 212 P 856. 

ee Hollenbeck vy. Donnell, 94 N. Y. 

As affectin; right to rents and 
prefits see XXIII in 42 C. J. 

53. Goldtree v. McAlister, 86 Cal. 
93, 23° P 207; 24 P 80L; Jennings ‘vy. 
McKay, 19. Kan. 120. 

54. Lindgren v. Lindgren, 73 Minn. 
90, 75 NW 1034, 

55. Schmidt v. Potter, 35 Iowa 426; 
Jennings v. McKay, 19 Kan. 120. 

56. Morgan v. Sherwood, 53 Ill. 
171; Castelli v. Burns, 158 App. Div. 
9138, 1438 NYS 755. 

{a] After foreclosure decree.—A 
mortgage given after a decree of 
foreclosure had been entered against 
the mortgagor is valid, as the mort- 
gagor’s title does not become divested 
until a sale pursuant to such decree. 
Castelli v. Burns, 158 App. Div. 913. 
148 NYS 755. 

57. Goldtree v. McAlister, 86 Cal. 
93, 238 P 207, 24 P 801. But see Duff 
v. Randall, 116 Cal. 226, 48 P 66, 
58 AmSR 158 (holding that the lan- 
guage of Goldtree v. McAlister, supra, 
was merely in the nature of an illus- 
tration). 

58.. Lindgren v, Lindgren, 73 Minn. 
90, 75 NW 1034, 

59. Duncan v, Cobb, 32 Minn. 460, 
21 NW 714. 


60. Conclusiveness of decree and 
persons concluded see X XIII in 42 C. J. 
Redemption see XXIV in 42 C. J. 

61. “Foreclosure” defined see 
supra § 1003. 


62. Right of redemption see XXIV 
Im 42. Cx as 

63. See infra § 1113. 

64 See infra § 1113. 

65. Liability for deficiency see 
OCI m4 O8Oe Ts 

66. Strict foreclosure see infra 


text and notes 74-80. 

67. See infra text and notes 68-72. 

68. Ala.—Smith v. Jack, 209 Ala. 
520, 96 S 419; New Brockton Bank v. 
Dunnavant, 204 Ala. 636, 87 S 105; 
Irby v. Commercial Nat. Bank, 203 
Ala. 228, 82 S 478; Johns v. Anchors, 
153 Ala. 498, 45 S 218; Hill v. Helton, 
80 Ala. 528, 1 S 340; Harris v. Miller, 
71 Ala. 26. 

Ark.—Turman v. Forrester, 55 Ark. 
336, 18 SW 167. 

Colo.—Plains «Loan, etc., 
Hood, 76 Colo. 322, 230 P 1008. 

Mass.—Hood v. Adams, 124 Mass. 
481, 26 AmR 687. 
pe Nien) aimed v. Willard, 1 Dougl. 

Minn.—Evans v. Rhode Island Hos- 
pital Trust Co., 67 Minn. 160, 69 NW 
715, 1069. 

Mo.—New York Store Mercantile 
as v. Thurmond, 186 Mo. 410, 85 SW 

vo. 

N. Y.—Cox v. Wheeler, 7 Paige 248. 

Pa.—Com. v. Keystone Graphite 
Co., 257 Pa. 249, 101 A 766. 

Tenn.—Wade v. Harper, 3 Yerg. 
383; Brown v.. Tucker, (Ch. A.) 39 
SW 346. 

Tex.—Puntney v. (Civ. 

Ala, 


Coney. 


Moseley, 
A.) 237 SW 1116. 
aria Ala.—Doe v. McLoskey, 1 


Cal.—Goodenow v., Ewer, 16 Cal. 
461, 76 AmD 540. 

Conn:—-Peck’s; App.,.el (Conns 25% 
Bassett v. Mason, 18 Conn. 131; 


Debry Bank v, Landon, 3 Conn. 62; 
McEwen vy. Welles, 1 Root 202, 1 
AmD 39. 

Ill.— Belleville Sav. Bank v. Reis, 


136 Ill. 242, 26 NE 646; Hughes v. 
Frisby, 81 Ill. 188; Robins v. Swain, 
68 Ill. 197; Mines v. Moore, 41 Ill. 
273; Vansant v. Allmon, 23 Ill, 30; 
Weiner v.. Heintz, 17 Ill. 259; Cohn 
v. Franks, 96 Ill. A. 206. 
Iowa.—McDonald vy. Magirl, 97 


Iowa 677, 66 NW 904. 

Kan.—Dumont v. Taylor, 67 Kan. 
(ake C4) Pl234-) Curtist vas Parker asag 
Kan. 130. 

La.—Parkins y. Campbell, 5 Mart. 
N. S. 149, 16. AmD 188. 

Me.—Flint v. Winter Harbor Land 
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vacated or reversed on appeal,’® except where a 
court of equity may be necessary to regard the debt 
as still subsisting for the purpose of protection 
against the claims of third persons.’ 
hand, a foreclosure does not amount to a satisfaction 
of the bond or other obligation which the mortgage 
is given to secure except in so far as the debt evi- 
denced thereby is satisfied through the application 
of the mortgaged property or its proceeds,’? except, 
according to some authorities, in cases of strict fore- 


closure.** 
Strict foreclosure. 


Co., 89 Me. 420, 36 A 634; Hurd v. 
Coleman, 42 Me, 182; Johnson v. 
Candage, 31 Me. 28. 


Mich.—Bridgman vy. Johnson, 44 
Mich. 491, 7 NW 83. 

Mo.—Gates v. Tebbetts, 100 Mo. A. 
590, 75 SW 169. 

N. H.—Dearborn vy. Nelson, 61 N. H. 
249. 

N. J.—Stephany v. More, 82 N. J. 
Te L86y Se VA eles DearemvenCarte ce 
ING Os AOC huey ; 

N. Y¥.—Globe Ins. Co. v. Lansing, 


5 Cow. 380, 15 AmD 474; Matter ot 
Coster, 2 Johns. Ch. 503. 

Oh.—Reedy v. Burgert, 1 Oh. 157. 

SuhG=Harelel tvs. Wworickinos 2S -C: 
431, 338 SE 490; Cleveland v. Cohrs, 
18 S. Cc. 599; Edwards v. Sanders, 
6 S. Cc. 316. 

Tex.—White v. Security Mortg., 
ete, (Co. (Civ As)! 37 SW 625. 
Vt.—Calkins v. Clement, 54 Vt. 635; 
Devereaux v, Fairbanks, 52, Vt. 587; 
Paris v. Hulett, 26 Vt. 308; Lovell v. 
Leland, 3 Vt. 581. 

Wash.—Magnoni  v. Bono, 106 
Wash. 600, 180 P 888; California 
Bank v. Dyer, 14 Wash. 279, 44 P 534. 

Wis.—Huntzicker v. Dangers, 115 
Wis. 570, 92 NW_ 232. 

See Cooper v. Jackson, 99 Ind. 566 
(the debt secured by a mortgage is 
not so far merged in the foreclosure 
decree as to invalidate an agreement 
to assign a part of the debt by a 
designation thereof as the mortgage 
debt). 

[a] A grantee of an interest in 
real estate, who has assumed one 
half of a mortgage thereon, is not 
discharged from liability to the 
mortgagee by the fact that the lat- 
ter has foreclosed the mortgage as 
against the mortgagor and a subse- 
quent grantee of the property. Rouse 
v. Bartholomew, 51 Kan. 425, 32 P 1088. 

{[b] Assignment as collateral.— 
Where a mortgage of real estate is 
assigned as collateral security for a 
debt other than the mortgage debt, 
and foreclosed by the assignee, by 
whom the land is afterward sold, the 
debt, to secure which the assign- 
ment was made, is not paid by the 
foreclosure, but only by the actual 
sale and conversion into money. 
Brown v. Tylor, 8 Gray (Mass.) 
135, 69 AmD 239. See Haynes v. 
Pipes, 14 La. Ann. 248 [foll Haynes 
v. Harbour, 14 La. Ann, 237; Meeker 
Vv. -Clinton, “eter, R: Co.) 2) ay Ann. 
971] (a judicial sale to enforce the 
mortgage for the security of a stock 
loan by a bank does not release the 
mortgage for the security of the sub- 
scription of the stock). 

{e] Additional security.—Where a 
paid-up lease for a certain period is 


While there have been some 
decisions to the effect that in the absence of a stat- 
ute to the contrary, a decree of strict foreclosure 
amounts to the payment of the mortgage debt with- 
out regard to the value of the premises,’* it is now 
well settled that notwithstanding such a decree, the 
mortgagee may remain liable for a deficiency,” al- 
though the taking of the property constitutes a 
pro tanto payment,’® and if the value of the premises 
equals or exceeds the debt, the decree operates as 
full satisfaction 7’ and the mortgagee need not re- 
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On the other 


foreclosure.®* 


given to mortgagees as additional se- | 


curity, who have the option to hold 
over on paying a fair rental, the 
foreclosure of the mortgage will not 
prevent them from applying in sat- 
isfaction of their debt the amount 
of rents due from them and unpaid. 


Storey v. Dutton, 46 Mich. 539, ~9 
NW 844. 
[d] Taxes.—A statute requiring 


the party selling, under judicial proc- 
ess or otherwise, to pay all sums 
due and in arrear for taxes on the 
premises, does not prevent his re- 
covering the same from one liable to 
nim for the payment thereof. Rich- 
mond Commercial Bldg., etc., Assoc. 
v. Robinson, 90 Md. 615, 45 A 449. 

[e] Final order for foreclosure 
and its registration under “Land 
Titles Act” do not extinguish the 
mortgage debt so as to preclude the 
mortgagee from proceeding to en- 
force covenant to pay or from realiz- 
ing on any collateral’ securities: 
Mutual L. Assur. Co. v. Douglas, 57 
Can. S. C. 248, 44 DomLR 115, [1918] 
3 WestWkly 529. 

[f] Under agreement.—Where the 
holder of a deed of trust about to 
be foreclosed has an agreement with 
a third party, by which the former 
agrees not to bid at the sale if the 
proposed purchaser will agree to as- 
sume the full debt secured thereby, 
and such bidder bids in property for 
less than the amount of the debt, 
and assumes full amount of the debt 
in pursuance of the agreement, the 
grantor in the deed of trust is en- 
titled to have the evidence of his 
debt canceled and surrendered to him. 
Anger v. Grenada Bank, 137 Miss. 
424, 102,S 273. 

[g] The attempted foreclosure of 
an invalid mortgage and the pur- 
chase of the property under the same, 
pass no title and do not extinguish 
the debt which the mortgage was 
given to secure. Dever v. Selz, 39 
Tex. Civ, “A! 558; 87 SW) 894. 

[h] Where the sole consideration 
of a renewal note is the original note 
and mortgage, the holder of the orig- 
inal note is not entitled to sue on 
the renewal note after decree of fore- 
closure and sale is confirmed in a 
suit on the original note and mort- 
gage, and while such decree and sale 
remain in force, although no deea 
has been executed pursuant to the 
decree of confirmation. Gibson v. 
Gutru, 83 Nebr. 718, 120 NW 201. 

[i] A sale on credit of twelve 
months upon an execution does not, 
under the law of Louisiana, satisfy 
the judgment or novate. Union Bank 
v. Stafford, 12 How. (U. S.) 327, 13 
L. ed. 1008. 


store the excess.78 
of the time limited for redemption, the decree does 
not operate as a satisfaction of the debt either in 
whole or in part.?® 
in pursuance of a stipulation that the land shall be 
taken in full satisfaction of it, the amount of the 
decree is immaterial.*° 
Foreclosure by ejectment. 
mitting a mortgagee after judgment in an action 
against him for possession by the mortgagee to have 
the execution stayed and upon payment of the sum 
ascertained to be due on the mortgage have the judg- 
ment vacated, the mortgagee being entitled to hold 
the land free of all right and equity of redemption 
where the mortgagor does not pay the sum due — 
within the time limited by the court,’ it has been 
held that the mortgagee after a foreclosure in this 
form may bring his action upon the debt secured 
as though no foreclosure had been had,*? although 
a recovery upon the notes will operate to open the 
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However, before the expiration 


Where the decree is rendered 


Under a statute per- 


[§ 1113] 3. Upon Title to Mortgaged Premises. 


70. Brandt v. Meade, 17 Ariz. 34, 
148 P 297; Salisbury v. Murphy, 69 
Nebr. 2, 94 NW 960; Smith’s Bst., 
194 Pa. 259, 45 A 82. ; 

[a] A personal judgment against 
the mortgagor is not satisfied by a 
sale under decree of foreclosure, 
where the decree and the proceedings 
thereunder had been canceled and set 
aside in another action, even though 
the mortgagor was not a party to 
such action. Brandt y. Meade, 17 
Ariz. 34, 148 P 297. 

71. Carpentier v. Brenham, 40 Cal. 
221; Osborne v. Taylor, 60 Conn, 107, 
21 A 380. 

72. Strause v. Dutch, 250 Ill. 326, 
95 NE 286, 35 LRANS 413 [aff 154 
Ill. A. 269]; Stricker v. McDonnell, 
213) Pa, 108, 62. A‘-520: 

Liability for deficiency see XXIII 
in 42 C.J 


73. See infra text and note 74. 

Entry and possession see infra 
§ 1267. 

74 Goddard v. Selden, 7 Conn. 


515; Palmer v. Mead, 7 Conn. 149; 
Swift v. Edson, 5 Conn. 531; Derby 
Bank v. Landon, 3 Conn. 62; Fitch 
v. Coit, 1 Root (Conn.) 266; McEwen 
v. Welles, 1 Root (Conn.) 202, 1 AmD 


39. 

75. Hatch v. White, 11 F. Cas.. No. 
6,209, 2 Gall. 152; Bradley v. Ches- 
ter Valley R. Co., 36 Pa. 141; Hazard 
v. Robinson, 15°Re 1. 226. 2 Aas 
Lovell v. Leland, 3 Vt. 581; Smith 
v. Lamb, 1 Vt. 395; Strong v. Strong, 
BATIK. CVG RI73: 

76. U. S.—Sagory v. Wissman, 21 
EiiCass- No! 12/217, 2 “Ben, 9240; 

Ill.—Edgerton v. Young, 43 Ill. 464; 
Vansant v. Allmon, 23 Ill. 30. 

Me.—F lint v, Winter Harbor Land 
Co., 89 Me. 420, 36 A 634. 

Mass.—Dooley v. Potter, 140 Mass. 
49, 2 NE 985. 

N. Y.—Morgan v. Plumb, 9 Wend. 
aoe Spencer v, Harford, 4 Wend. 


Pa.—Bradley v. Chester Valley R. 


Coy 36) 0Paied4. 
R. I.—Hazard v. Robinson, 15 R, I. 
226, 2 A 438. 


Vt.—Paris v. Hulett, .26 Vt. 308% 
Lovell v. Leland, 3 Vt. 581. 

77. Hall v. Way, 47 Conn. 467; 
Bassett v. Mason, 18 Conn. 131; Flint 
v. Winter Harbor Land Co., 89 Me. 
420, 36 A 634. 


Rear Andreas Vv. Hubbard, 50 Conn. 
79. Peck’s App., 31 Conn. 215. 

eee Bissell v. Marine Co., 55 Ill. 
81. See infra § 1507. 

ren Strong v. Strong, 2 Aik. (Vt.) 
82. Strong v. Strong, supra. 


_ 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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In general, a valid and completed foreclosure oper- 
ates to divest the title to the mortgaged premises 
possessed by the mortgagor *4 and to which the mort- 
gage has attached,®® and to vest the same in accord- 
ance with the method of foreclosure pursued,®*® either 
in the mortgagee directly ** or in the mortgagee or 
a third person purchasing at a foreclosure sale; °° 
either in an action or other judicial proceeding to 
foreclose ®® or under a power in the mortgage ® as 
of the date of the mortgage,®! discharged of all 
rights and claims acquired subsequent to 
date,°? but subject to titles, rights, and equities 
The date of the execution 


existing prior thereto.°® 


84 U. S.—Eckerson v. Tanney, 
235 Fed. 415 [aff 243 Fed. 1007 mem, 
156 CCA 663 mem]. 

Cal.—MecNutt v. Nuevo’ Land Co., 
167 Cal. 459, 140 P 6; Montgomery v. 
Middlemiss, 21 Cal. 103, 81 AmD 146. 

Conn.—Goodman vy. White, 26 Conn. 
317. 

Ga.—Willis v. McIntosh, Ga. Dec. 
162. : 

Ill.—Lightcap v. Bradley, 186 Ill. 
510, 58 NE 221; Morgan v. Sherwood, 
spe OG aes By 

Ind.—Jefferson vy. Coleman, 110 Ind. 


515, 11 NE 465; Leary v. New, 90 
Ind. 502. 

Iowa. — Quaintance v. Mahaska 
County State Bank, 205 NW 739; 


Hartman Mfg. Co. v. Luse, 121 Iowa 
492, 96 NW 972; Stoddard v. Forbes, 
13 Iowa 296. 

La.—Dixey v. Mandell, 23 La. Ann. 
499. 

Mass.—Springfield Five Cents Sav. 
Bank v. South Cong. Soc., 127 Mass. 
516; Kinsley v. Ames, 2 Metc. 29. 

Mo.—Howell County v. Wheeler, 
108 Mo. 294, 18 SW 1080. 

N. J.—Champion y. Hinkle, 45 N. J. 
Eq. 162, 16 A 701. 

N. Y.—Mitchell v. Bartlett, 51 N. Y. 
447; Parker v. Rochestér, etc. R. 
Co., 17 N. -Y. 283; Lansing v. Goelet, 
9 Cow. 346; Kershaw v. Thompson, 4 
Johns. Ch. 609, 616. s 

Wash.—Connoly v. Cunningham, 2 
Wash. T. .242, 5° P 473; 

“A pill of foreclosure is for a spe- 
cific performance of the mortgage 
contract, by passing the whole title 
of the mortgagor to the plaintiff, or 
to the purchaser under the decree.’ 
Kershaw v. Thompson, supra (per 
Kent, Ch.). : 

[a] Rule applied.—No relation of 
mortgagor and mortgagee arises un- 
der a mortgage given after the fore- 
closure of a prior mortgage. Francis 
v. Sheats, 153 Ala. 468, 45 S 241, 127 
AmSR 61. y 

85. Cal.—Montgomery v. Middle- 
miss, 21 Cal. 103, 81 AmD 146. 

Conn.—Goodman v. White, 26 Conn. 


317. 

Jll.—Lightcap v. Bradley, 186 Tll. 
510, 58 NE 221. : 

N. J.—Champion v. Hinkle, 45 N. J. 
Eq. 162, 16 A 701. 

N. Y.—Packer v. Rochester, etc., 
Go. 1 oNe Vee Sou Om ve. Wi iLeeler:, 
7 Paige 248. \ ; 

“The foreclosure operates, except 
in a single instance, only upon the 
estate or interest which the mortga- 
gor possessed at the time, and the 
sale under the decree passes, with the 
like exception, only such state or in- 
terest. The exceptional instance, to 
which we refer, arises where the 
mortgagor has, subsequent to the ex- 
ecution of the mortgage, acquired a 
title which inures, by way of estop- 
pel, to the benefit of the mortgagee.” 
San Francisco v. Lawton, 18 Cal. 
465, 474, 79 AmD 187. 

[a] Foreclosure proceeding merely 
forecloses the equity of redemption 
and does not affect a title superior to 
the mortgage. McCormick v. Wilcox, 
25 111. 274. 

Cross references: 

Lien of mortgage see supra §§ 428— 

430 


Property subject to mortgage see 
supra §§ 391-405. 
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ings.%6 


such 


equity.°? 
Senior liens or encumbrances see 
infra § 1115. 
86. Methods of foreclosure sec 


Supra § 1006. 

87. Foreclosure by entry and pos- 
session see infra § 1262. 

Strict foreclosure see infra text and 
notes 97, i 

88. Persons entitled to purchase 
at sale under: 
Ee Reat or decree see XXIII in 42 


Power see infra §§ 1428-1435. 
89. - S:—Romig- vy. Gillett, 187 
Wes Ue 423) SCt 140, 247 bed 0 7s 


Julian v. Central Trust Co., 115 Fed. 
956;,-038°CCA 438 [aff 193 U. S. 93, 
24 SCt 399, 48 L. ed. 629]. 
Cal.—McNutt v. Nuevo Land Co., 
167 Cal. 459, 140 P 6; Kidd v. Teéeple, 
22 Cal, 255; Kirkham vy. Dupont, 14 
Cal. 559; Brown v. Winter, 14 Cal. 31. 
D. C.—Chesapeake Beach R. Co. v. 
Ny ae Mane LOR, Cte. ae Ree Coe, a2 siaApp. 


Fla.— Jones v. Hiller, 65 Fla. 532, 
62 S 583. 

Ill.— School Trustees v. St. Paul F., 
ete. sings (Cox =296) “Hi. -99) 5 129 Nw 
567; Wehrheim v. Smith, 226 Ill. 346, 
80 NE 908 [aff 126 Ill. A. 328]. 

Mass.—Haven v. Grand Junction R., 
etc., Co., 12 Allen 337. 

Mich.—Swarthout v. 185 
Mich. 427, 152 NW 202. 

Mo.—Finley v. Babb, 173 Mo. 257, 
73 SW 180. 4 : 

N. Y.—Slattery v. Schwannecke, 44 
Hun 75; 7 NYSt 430 [aff 118 N.Y. 
543, 23 NE 922]. 
ae Ite v. Chenoweth, 9 Or. 


Wash.—Merz v. Mehner, 67 Wash. 
Ika ZAG ol eeicchilit 

Wis.—Tallman v. Ely, 6 Wis. 244. 

“A foreclosure decree enforces the 
mortgagee’s lien and operates 
through a master’s deed to trans- 
fer the mortgagor’s title to the pur- 
chaser at the foreclosure sale. A 
bona fide purchaser for value at the 
foreclosure sale is not a mere as- 
signee of the mortgage lien, but takes 
title if the foreclosure proceedings 
and the conveyance thereunder are 
effective to pass the mortgagor’s 
title.’ Jones v. Hiller, 65 Fla. 532, 
537, 62 8S 583, 

{a] A party claiming title under 
a sale on an execution issued on a 
judgment on a mortgage need not 
prove the mortgage, nor any proceed- 
ings anterior to the judgment. Buck- 
master v. Jackson, 4 Ill. 104. 

[b] As between joint tenants.— 
Where one joint tenant sold the land 
held by himself and others jointly, 
and took a mortgage to himself to 
secure the purchase money, and after- 
ward foreclosed the same and bought 
the premises himself, it was held 
that this did not give him a new 
title on his own account, as he had 
no right to sell the entire estate. 
Jack v. Woods, 29. Pa. 375. 

{c] Agreement as to _ title. — 
Where, prior to foreclosure and sale, 
the mortgagor and mortgagee agree 
that the sale shall not operate as a 
satisfaction of the mortgage debt, or 
divest the lien, or be applied in pay- 
ment of the debt, but that the buyer 
shall hold the land in trust for the 
mortgagee, the effect of the sale is 
part of the executory contract of the 


Shields, 


Strict foreclosure. 
cree cuts off the equity of redemption and renders 
the estate of the mortgagee absolute,®” the mort- 
gagee becoming entitled to all the property mort- 
gaged if his debt is not paid.®8 

Sale under power. 
closure sale under a power of sale in a mortgage is 
equivalent to a strict foreclosure by a court of 
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of the mortgage fixes the rights of the foreclosure 
purchaser,®* his title relating thereto,®® and not to 
the time of completion of the foreclosure proceed- 


In a strict foreclosure the de- 


The effect of a regular fore- 


parties and subordinate to it. Lock- 


wood v. Mitchell, 7 Oh. St. 387, 70 
AmD 7. 
[d] Where a corporation derived 


the title to property through valid 
foreclosure action, and the amount 
realized from the sale was _ insuffi- 
cient to pay the owner of the prior 
interest in the mortgage, the rights 
of the subordinate owner were ex- 
tinguished, and, in absence of fraud 
or collusion, the fact that a corpora- 
tion was organized expressly to ac- 
quire such property. was immaterial. 
Goodwin v. Gilsey, 210 App. Div. 31, 
205 NYS 529. 

90. See infra text and note 99. 

91. Champion v. Hinkle, 45 N. J. 
Eq. 162, 164, 16 A 701. 

“In a strict foreclosure at com- 
mon law the decree simply cut off the 
equity of redemption and foreclosed 
the mortgagor from redeeming his 
estate by payment of the mortgage 
debt; and the estate of the mortga- 
gee, which in its inception was condi- 
tional and defeasible, became therepy 
absolute. Thereafter the mortgagee 
was, as of the estate granted and 
conveyed by the mortgage, dis- 
charged from the condition of de- 
feasance, and he held the estate as 
if the original conveyance had been 
absolute. In a suit by a mortgagee 
to enforce his mortgage, whether by 
scire facias or by bill for foreclosure 
and sale, a purchaser at the sale of 
the mortgaged premises takes the 
place of the mortgagee in proceed- 
ings in strict foreclosure at common 
law. His title relates back to the 
time of the execution of the mort- 
:’ Champion v. Hinkle, supra. 

Bateman v. Kellogg, 59 Cal. A. 
464, 211 P 46; Rogers v. Powers, 204 
Mass. 257, 90 NE 514; Meier v. Meier, 
105 Mo. 411, 16 SW 223; Minchew v. 
Hankins, (Tex. Civ. A.) 278 SW 306. 

{a] Right of way granted by 
mortgagor after execution of mort- 
gage is extinguished by foreclosure 
sale. Rogers v. Powers, 204 Mass. 
257, 90 NE 514. 

Failure to join junior encumbrancer 
see XXIII in 42 C. J. 

Rights of junior mortgagee to fore- 
close see infra § 1116. 

93. See infra § 1115. 

Conclusiveness of decree see XXIII 
in 42 C. J. 

94. Gamble v. Horr, 40 Mich. 561, 


95. McNutt v. Nuevo Land Co., 
167 Cal. 459, 140 P 6; Bateman v. 
Kellogg, 59 Cal. A. 464, 211 P 46: 


Rose v. Conlin, 52 Cal. A. 225, 198 P 
653 [certiorari den 257 U. S. 647 mem, 
42 SCt 56 mem, 66 L. ed. 415 mem]; 
Swarthout v. Shields, 185 Mich. 427, 
152 NW 202; Gamble vy. Horr, 40 
Mich. 561; Allis v. Foley, 126 Minn. 
14, 147 NW 670. 

96. Gamble v. Horr, 40 Mich. 561. 

97. Gates v. Boston, etc., Air Line 
R. Co., 58 Conn, 333, 5 A 695 [app 
dism 122 U. S. 646, 30 L. ed. 1249]; 
Champion v. Hinkle, 45 N. J. Eq. 162, 
16 A 701. 

Nature and effect of strict fore- 
closure generally see XXIII in 42 C. J. 
Le Waters v. Hubbard; 44 Conn. 

99. U. S—Union Bank v. Stafford, 
12 How. 327, 13 L. ed. 1008. 

Ala.—Randolph v. Vails, 180 Ala. 
82, 60 S 159; Aiken v. Bridgeford, 


892 [41 C.J.]- 

[§ 1114] 4. Upon Lien of Mortgage. A valid and 
completed foreclosure operates to extinguish the lien 
of the mortgage,' as where it is by a sale under a 
power in the mortgage” or by a valid and enforce- 
able sale,* under a valid and subsisting decree or 
judgment.* The same result follows from the recov- 
ery of a judgment at law upon the mortgage debt, 
followed by an execution sale resulting in satisfac- 
tion.©5 But in some jurisdictions the mortgaged 
premises cannot be sold under execution at law for 
the mortgage debt, and such sale passes nothing 
to the purchaser.’ The result of the cancellation 
of the lien by a valid foreclosure is not affected by 
the fact that the holder of the security indebted- 
ness becomes the purchaser at the sale, whether 
he is the mortgageée,® or cestui que trust,’° or not."? 
By becoming the purchaser a new relation exists in 
no wise dependent upon any privity of contract be- 
tween purchaser and mortgagor.” 

Sale for part or installment of debt. Unless a 
statute gives the right to foreclose for each install- 
ment of a mortgage debt,!* a foreclosure for a part 
of the debt when a portion thereof is not due oper- 
ates to release the lien for the part which is not 
due,!* and likewise a foreclosure for a part of the 
debt when the entire debt is due releases the por- 
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tion not embraced in the foreclosure.1®> So a valid 
sale under a power upon default of an installment 
exhausts the lien.1* However, where the decree di- 
rects a sale subject to the unforeclosed balance of 
the debt,” or where the sale under the power is 
understood to be and advertised for the payment 
of a single one of several notes secured,'® the hen 
continues as to the balance of the debt. A foreclo- 
sure sale under a power for an installment which 
is annulled by redemption never becomes complete 
and does not affect the lien of the mortgage for other 
installments of the mortgage debt.1® 

Proceeds of sale less than mortgage debt. The 
mortgage becomes functus officio, even though the 
premises were sold for an amount less than the 
mortgage debt.?° 

Revival of mortgage lien. If the mortgage lien 
is considered satisfied and canceled, it is not revived 
by a redemption from the sale.*+ 

[§ 1115] 5. Upon Senior Encumbrancer. As a 
general rule the rights of a senior mortgagee or 
other encumbrancer are not affected by the foreclo- 
sure of a junior mortgage; the sale must be made 
subject to the lien of his mortgage or encumbrance, 


and he retains the right to enforce it as before.” — 


In some circumstances, however, it is proper for the 


84 Ala. 295, 4 S 266; Bailey v. Tim-- 


berlake, 74 Ala. 221; Harris v. Miller, 
71 Ala. 26; Otis v. McMillan, 70 Ala. 
46; Lehman v. Shook, 69 Ala. 486; 
Childress v. Monette, 54 Ala, 317. 

Golo.—Plains “Loan,. etc., Co. Vv. 
Hood, 76 Colo. 322, 230 P 1008. 

Ga.—Ryan v, Rice, 109 Ga. 448, 
34 SE 569. 

Mass.—Hood v. Adams, 124 Mass. 
481, 26 AmR 687. 


Mich.—Kimmell v. Willard, 1 
Doug], 217. 
Minn.—Loomis v. ‘Clambey, — 69 


Minn. 469, 72 NW 707, 65 AmSR 576. 
Mo.—New York Store Mercantile 
Co. vy. Thurmond, 186 Mo. 410, 85 SW 
Bose 
N. Y.—Cox v. Wheeler, 7 Paige 248. 
Pa.—Com. v. Keystone Graphite 
@od) 257. Par 249,101 A 766. 


Tenn.——Wade v. Harper, 3 Yerg. 
383. 
Tex.—Hampshire v. Greeves, 104 


Tex. 620, 143 SW 147. 
Ont.—Harron v. Yemen, 3 Ont. 126. 
1. McIntosh vy. Lytle, 26 Minn. 


336, 3 NW 9838, 37 AmR 410. See 
eases infra notes 2, 3. 
2. Smith v. Jack, 209 Ala. 520, 


96 S 419; New Brockton Bank v. 
Dunnavant, 204 Ala. 636, 87 S 105; 
Ryan v. Rice, 109 Ga. 448, 34 SE 569; 
Loomis v. Clambey, 69 Minn. 469, 72 
NW 707, 65 AmSR 576; Harron v. 
Yemen, 3 Ont. 126. 

[a] Where trustees sell on credit, 
a payment to them before the credit 
has expired discounted at the legal 
rate of interest does not operate as 
a discharge of the lien. Wallis v. 
Thornton, 29° 3. .Cas; No, 1712 
Brock. 422. 

3. Validity and requisites of sale 
under decree see XXIII in 42 C. J. 

4 U. S.—New Orleans Nat. Bank- 
ing Assoc. v. Adams, 109 U. S. 211, 
3:0SCt 161; 2%, Ly ed... 910; Wekerson 
v. Tanney, 235 Fed. 415 [aff 243 Fed. 
1007 mem, 156 CCA 663 mem] (New 
York rule); Barry v. Harnesberger, 
148 Fed. 346, 78 CCA 338; Curtis v. 
Cutler) 76 “Redi(16, 22. CCA. 16, 437 
Eee 737; Sowles v. Witters, 54 Fed. 
568. 

Cal.—MecNutt v. Nuevo Land Co., 
Hor. Cal” 459, 140 3P" 6. 

Fla.—Jones v. Hiller, 65 Fla. 532, 
62 S 583. 

Ill.—Strause v. Dutch, 250 Ill. 326, 
95 NE 286, 35 LRANS 413 [aff 154 
Ill. A. 269]; Bradley v. Lightcap, 
201 Ill. 511, 66 NE 546; Lightcap v 


Bradley, 186 Ill. 510, 58 NE 221; 
Bogardus v. Moses, 181 Ill. 554, 54 
NE _ 984; Davis v. Dale, 150 ll. 239, 
37 NE 215; Ogle v. Koerner, 140 Ill. 
170, 29 NE 563; Seligman v. Laub- 
heimer, 58 Ill. 124 [dist Bradley v. 
Snyder, 14 Ill. 263, 58 AmD 564]; 
Ohling v. Luitjens, 32 Ill. 23; HKoff- 
man vy. Hanley, 187 Ill. A. 551; Raw- 
son v. Bethesda Baptist Church, 123 
INU PA ASO eatienor. eal agi On kae lice NAD) 
560, 6 LRANS 448]; Belleville Sav. 
Bank v. Reis, 34 Ill. A. 495 [rev on 
other grounds 136 Ill. 242, 26 NE 646]. 

Ky.—Lear v. Totten, 14 Bush. 101. 

La.—Commercial-Germania Trust. 
etc., Bank v, Russell, 148 La. 334, 86 
S 831; Davis v. Citizens’ Bank, 39 
La. Ann. 523, 2 S 201; Jennings v. 
Vickers, 31 La. Ann. 679; Griffin v. 
His Creditors, 6 Rob. 216. 

Minn.—Lindgren v. Lindgren, 73 
Minn. 90, 75 NW 1034. 

Nebr:—_Nebraska, Li.) & TT.) Co, wv. 
raekew 4 Nebr. (Unoff.) 330, 93 NW 

N. D.—Harvison vy. Griffin, 32 N. D. 
188, 155 NW 655. 

Oh.—Rhoades vy, Raymer, 6 Oh. Cir. 
Ct. 68, 3 Oh. Cir. Dee. 353. 

Pa.—Stewartson v. Watts, 8 Watts 
392; Cronister v. Weise, 8 Watts 215, 
34 AmD 461, 

. €—Manigault vy. Deas, 8 S. C. 
Eq. 283, 

Tex.—Monroe v. Buchanan, 27 Tex. 

v. Dangers, 


241. 

Wis.—Huntzicker 5 
Wis. .570,.92 NIW..232. 

Validity and effect of decree or 
judgment see XXIII in 42 C, J. 

5. Freeby v. Tupper, 15 Oh. 467; 
Ridgway v. Longaker,.18 Pa. 215; 
West Branch Bank vy. Chester, 11 Pa. 
282, 51 AmD 547; Clarke v. Stanley, 
10 Pa. 472; Hartz v. .Woods, 8 Pa, 
471; Berger v. Hiester, 6 Whart. 
(Pa.) 210; Pierce v. Potter, 7 Watts 
(Pa.) 475. But see Good v. Schoener, 
10 LegInt (Pa.) 151 (where land en- 
cumbered by two judgments and a 
mortgage is sold under the latter 
judgment and purchased by the judg: 
ment creditor, and before the sale the 
judgment creditor enters into an 
agreement that he will immediately 
convey back again on the payment ot 
the judgments, which conveyance he 
makes, the mortgage is not divested) 

6. See supra § 652. | 

% Barker v, Bell, 37. Ala. ‘$54; 
Powell v, Williams, 14 Ala. 476, 48 
AmD 105. 


8. Davis v. Dale, 150 Ill. 239, 37 
NE 215. 

9. Davis v. Dale, supra. 

10. Davis v. Dale, supra. 

11. Davis v. Dale, supra. 


12. Lightcap v. Bradley, 186 Ill. 


510, 58 NE 221; Davis v. Dale, 150 — 


Tll.. 239, 37 NE 215. 

13. Edgar v. Beck, 96 Mich. 419, 
56 NW 15 [disappr Miles v. Skinner, 
42 Mich. 181, NW 918 in so far 
as it holds-that foreclosure for an 
installment of interest is not within 
the statute]; McCurdy v.-Clark, 27 
Mich. 445; Bordon v. McNamara, 20 
N.. D..225, 127 NW_.104,. AnnGas 
1912C 841. 

Right to foreclose on installment 
default see supra § 1044, 

14. Smith v. Smith, 32 Ill. 198; 
American Trading Co. v. Quevedo, 19 
Porto Rico 947. 

[a] Thus the remedy of a note 
holder after one foreclosure is to re- 
cover a proportional part of the pro- 
ceeds of first sale and not a second 
foreclosure. American Trading Co. v. 
Quevedo, 19 Porto Rico 947. 

15. Rains v. Mann, 68 Ill. 264; 
Minor v. Hill, 58 Ind. 176, 26 AmR 71. 

16. McLean v. Presley, 56 Ala. 211; 


Koester v. Burke, 81 Ill. 436; Kim- 
mell v. Willard, 1 Dougl. (Mich.) 
217; Standish v. Vosberg, 27 Minn. 


175, 6 NW 489; Fowler v. Johnson, 
26 Minn. 338, 3 NW 986, 6 NW 486; 
Paquin v,.Braley, 10 Minn. 379; 
Daniels v. Smith, 4 Minn. 172. 

17. Hughes v. Frisby, 81 Ill. 188% 
Burroughs v. Ellis, 76 Iowa 649, 38 


NW 141. 

18. Shields v. Dyer, 86 Tenn. 41, 
5 SW 4389. See Trask v. Karrick, 94 
Vt. 70, 108 A 846 (sale before ma- 
turity of one of the notes does not 
cancel such note where parties did 
not so agree). 

19, Standish v,. Vosberg, 27 Minn. 
175, 6 NW 489. ‘ 

20. Johns v. Anchors, 153 Ala. 498, 
45 S 218. But see Manhattan, etc., 
Sav., etc.; Assoc. v. Massarelli, (N. J. 
Ch.) 42 A 284 (mortgage -continues 
for the purpose of securing the guar- 
anty or assumption of a prior mort- 


’ Barry v. Harnesberger, . 148 
Fed. 346, 78 CCA 338 (stating Illi- 
nois rule); Ogle v. Koerner, 140 Il. 


170, 29 NE 563; Seligman vy. Laub- 
heimer, 58 Ill. 124. : 

22. U. S—Fox v. Seal, 22 Wall. . 
424, 22 L. ed. 774. 


For later cases, developments and changeg in the law see cumulative Annotations, same title, page and rote number. 
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decree to sustain the amount of the senior lien and 
order the same paid out of the proceeds of sale, 
and when this is done the lien of the senior mort- 
gage is divested from the land and transferred to 
the fund.2* A judgment foreclosing a junior lien 
does not bar an action on the senior lien, even though 


_ both liens are in the hands of plaintiff,?> and so 


where at the time suit is brought to foreclose a 
second mortgage, plaintiff does not hold the first 
mortgage, but before the sale obtains an assignment 
of it, its lien is not extinguished by his purchase 
of the property under the sale for an amount suffi- 
cient merely to satisfy the second mortgage.?¢ 

[§ 1116] 6. Upon Junior Encumbrancer. As has 
been noted, a completed foreclosure, according to the 
general rule, passes the title free from all rights 
and liens attaching subsequent to the lien of the 
mortgage foreclosed.27 Under another view, how- 
ever, the fact that a junior mortgagee is a party 
to a suit upon a senior mortgage in which the senior 
mortgage is foreclosed does not preclude him from 
afterward foreclosing his junior mortgage.2® Mort- 
gaged property purchased on a foreclosure of a 
prior mortgage by a third person for the benefit 
of one who had purchased the equity of redemption 
and assumed to pay both mortgages to whom it is 
thereupon conveyed will still be held subject to the 
second mortgage.2® In some jurisdictions, by force 
of statute where real estate has been sold on fore- 
closure, it cannot be sold again on a judgment lien 
inferior thereto, under which the holder of the judg- 
ment had a right to redeem within a specified period 
of time after the foreclosure sale.*° 

Junior encumbrancer not party.*! Except where 
the mortgage contains a power of sale,*? which may 
under the law of the particular jurisdiction be exer- 


Ga.—Kirby v. Reese, 69 Ga. 452. 445, 84 NE 561. 
Tll.— Romberg v. McCormick, 95 Ill. 
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29. Tompkins v, Halstead, 21 
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cised,** an interest in the mortgaged property ac- 
quired subsequent to the mortgage may be divested 
or barred only by making the holder thereof a party 
to the proceedings to foreclose.*4 So, except where 
the rule has been altered by statute, a second mort- 
gagee 1s not barred by foreclosure proceedings to 
which he is not made a party of his right to fore- 
close against the mortgagor,*®® although he may be 
estopped by other circumstances,*® or of his right to 
redeem from the first mortgagee or his assignee or 
the purchaser at the foreclosure sale.*7 A different 
view, however, is that the first foreclosure and sale 
leave nothing for the junior mortgagee to foreclose, 
and that he cannot foreclose his mortgage as against 
the purchaser without redeeming or offering to re- 
deem from the prior sale.** Upon redemption, how- 
ever, he may have foreclosure of his mortgage,°? 
although foreclosure may be denied where redemp- 
tion alone is a sufficient remedy.4® Another view 
is that he may buy in the property under his own 
foreclosure and thereafter redeem from the prior 
purchaser.4t That it should appear that the value 
of the property is such as to leave the junior mort- 
gagee with a substantial interest in his own foreclo- 
sure after the first foreclosure to which he was not 
a party has been considered material,** and also 
has been regarded as immaterial.4® Where a subse- 
quent encumbrancer was not made a party to a suit 
to foreclose, a purchaser at the sale who has gone 
into possession may in some jurisdictions have a 
strict foreclosure against him.** 

Discharge of debt. The foreclosure of a senior 
mortgage does not discharge the indebtedness se- 
cured by a junior mortgage,*® even though the 
mortgages are held’ by the same party.*® 

Revivor. The giver of an inferior mortgage, cut 


Walsh, 20 CanLTOccNotes 341. 


Wis. 37. Right of redemption see XXIV 


A, 309 [rev in part 194 Tl. 205, 62] 118. in 42 CG. J. 

NE 537]. 30. Gille v. Enright; 73 Kan, 245, 38. Rose v. Walk, 149 Ill. 60, 36 
Ind.— Moffitt v. Roche, 77 Ind. 48.| 84 P 992. NE 555; Hamalle v. Kimmel, 224 Tl. 
Iowa.—Raymond v. Whitehouse, 31. Junior encumbrancer as nec-/| A. 9. 

119 Iowa 132, 93 NW 292. essary party see XXIII in 42 C. J. 39. Rose v. Walk, 149 Ill. 60, 36 


La.—Gomez v. Courcelle, 8 La. Ann. 
304. 

Mo.—Dickerson v. Bridges, 147 Mo. 
235, 48 SW 825. 

N. Y.—Mathews v. Aikin, 1 N. Y. 
595; Clements v. Griswold, 46 Hun 
377, 11 NYSt 826; South Baptist Soc. 
v. Clapp, 18 Barb. 35. 

Okl.—Oklahoma State Bank v. Dot- 
son, 109 Okl. 190, 235 P 181, 39 ALR 
1482. 

{a] Lien for improvements. — 
Where one of two lessors mortgaged 
his interest to the lessee, who ac- 
quired the other interest and fore- 
closed, purchasing the property, the 
mortgagor’s personal obligation on 
the agreement to pay for certain im- 
provements is not discharged, con- 
ceding it as a lien. Hunt v. McCord, 
179 Ky. 1, 200 SW 2. 

{[b] Right to possession of prem- 
ises upon prior foreclosure by junior 
mortgagee.—A second mortgagee is 
not entitled to possession of the mort- 
gaged premises as against a prior 
mortgagee who has foreclosed, mak- 
ing him a party, bid in the property, 
and is in possession of the premises, 
although the second mortgage was 
foreclosed before the first mortgage. 
State v. Chelan County Super. Ct., 
97 Wash. 472, 166 P 791. 

a3. See XXIII in 42 C. J. 


24. Emigrant Industrial Sav, Bank 
Va Goldman; “75; N.> WY. 127. 
25. Oklahoma State Bank v. Dot- 


son, 109 Okl. 190, 235 P 181, 39 ALR 


1482, 

26. Raymond v. Whitehouse, 119 
Iowa 132, 983 NW 292. 

27. See supra § 1113. 

28. Coleman v. Whitherspoon, 76 


Ind. 285; Luken vy. Fickle, 42 Ind, A, 


32. Chase v, Abbott, 20 Iowa 154. 
_ 33. Right to sell under power see 
infra § 1376. 

34. Chase v. Abbott, 20 Iowa 154. 

Conclusiveness of decree see XXIII 
Tews Ie 

Title acquired at sale under power 
See supra § 1113. 

35. Ark.—Memphis, etc., R. Co. v. 
State, 37 Ark. 632. 

Iowa.—Anson vy. Anson, 20 Iowa 55, 
89 AmD 514. 

Mo.—Springfield_ v. Ransdell, 305 
Mo. 43, 51, 264 SW 771 [cit Cyc]. 

Oh.—Stewart v. Johnson, 30 Oh, St. 


24, 

S. C.—Union Nat. Bank v. Cook, 
110 S. C. 99, 96 SE 484. 

Compare Wentworth vy. Walsh, 20 
CanLTOccNotes 340 (“where a first 
mortgagee has commenced a fore- 
closure suit, and has obtained an 
order for foreclosure and sale, a sec- 
ond order for foreclosure and sale 
will not be granted to a second mort- 
gagee in a second action in respect 
of the lands. “Such an order is un- 
necessary and oppressive. The sec- 
ond mortgagee’s course is to protect 
his rights at the sale held under the 
first order’’). 

36. Levin v, Gates, 71 Misc, 234, 
128 NYS 746; Grant v. Walsh, 20 Can 
LTOccNotes 341. 

[a] Thus, knowledge by the sec- 
ond mortgagee of proceedings to fore- 
close the first mortgage, and of an 
attempted service on him therein, in 
fact made on his brother, and his 
omission to give notice of the defect, 
have influenced a court of equity to 
deny his right to foreclose against 
the first mortgagee. Levin vy. Gates, 
71 Mi&c, 234, 128 NYS 746; Grant v. 


NE 555; Hamalle v. Kimmel, 224 Ill. 


A. 9. 

40. Wakefield vy, Fish, 62 ‘Wash. 
564, 114 P 180. 

41. Davis v. Walker, 
A.) 233 SW 521, 

42. Union Nat. Bank v. Cook, 110 
Ss. C. 99, 96 SE 484. 

43. Davis v. Walker, 
A.) 233 SW 521. 

44. Donovan y. Smith, (N., J. Ch.) 
88 A 167. 

45. Peterson v. Abbe, 234 Mass. 
467, 125 NE 611; Isman v. Sinnott, 
12 Sask. L. 445, 49 DomLR 238, [1919] 
3 WestWkly 719. ; 

[a] Sale under power.—Peterson 
v. Abbe, 234 Mass. 467, 125 NE 611. 

46. Blackwood v. Sakwinski, 221 
Mich. 464, 191 NW 207, 29 ALR 13814; 
Isman v. Sinnott, 12 Sask. L. 445, 49 
DomLR 238, [1919] 3 WestWkly 719. 

{al Where the assignee of two 
mortgages on the same premises fore- 
closed the first mortgage, and, after 
the period of redemption expired, ac- 
quired title, it was held that, al- 
though the title acquired by such 
purchase extinguished the security 
for payment of the second mortgage, 
it did not extinguish the liability of 
the mortgagor on the second mort- 
gage note. Blackwood vy. Sakwinski, 
epee ey 464, 191 NW 207, 29 ALR 

{[b] Collateral mortgage.—Where 
a vendor takes as security for the 
purchase money the assignment of 
two mortgages and in addition a col- 
lateral mortgage providing that it 
shall not be considered discharged 
until the other two mortgages are 
discharged, a foreclosure of the first 
mortgage does not discharge the sec- 


(Tex. Civ. 


(Tex. Civ. 
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off by foreclosure of a prior mortgage, does not 
cause it to be revived by acquiring the property 
from the purchaser on the foreclosure sale of the 
prior mortgage.47 

Foreclosure of intermediate mortgage. If a sec- 
ond mortgage is foreclosed before a first, foreclosure 
will cut off the equity of redemption under the sec- 
ond mortgage and all subsequent mortgages, al- 
though such subsequent mortgages are held by the 
first mortgagee.*® 

[§ 1117] 7. Upon Further Foreclosures.*® Where a 
mortgage has been foreclosed by exercise of a power 
of sale, it cannot thereafter be foreclosed by a bill 
in equity.°° <A valid sale under a power exhausts 
the power to make a second sale.54 A void judg- 
ment of foreclosure does not affect the mortgage 
or the lien created nor in any way affect the sub- 
sequent action to foreclose.®** Where the owner of 
the equity of redemption is through a mistake not 
made a party to a foreclosure suit, the purchaser 
may sue to set aside the former decree of fore- 
closure and for a new foreclosure and sale.°* 

[§ 1118] 0. Waiver of Foreclosure. It would 
seem that, where the rights of third persons are 
not involved, the parties to a foreclosure may waive 
a completed foreclosure with the effect of restoring 
the title to its previous condition and giving the 
mortgagor a right to redeem.®+ For example, they 
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‘may agree to waive and disregard a sale under a 
power in the mortgage.®> But their mutual inten- 
tion to this effect must be clear.®® After exercising 
his power of sale, the mortgagee cannot, without 
some sufficient reason, treat the sale as a nullity, 
and fall back upon the mortgage as if the exercise 
of the power had been a mere matter of form.** 

[§ 1119-1199] P. Wrongful Foreclosure; Wrong- 
fully Inducing Foreclosure.** An unlawful foreclo- 
sure of a mortgage, attempted solely from a mali- 
cious desire to injure the mortgagor, is a tort for 
which the mortgagee is answerable in damages.®® 

Breach of agreement not to foreclose. <A mort- 
gagee who in violation of his agreement not to fore- 
close proceeds to do so may be liable in damages as 
for a breach of contract.®° 

Forfeiture of insurance. The fact that the mort- 
gagee began foreclosure proceedings without se- 
curing the consent of an insurer against loss by 
fire, thus avoiding the policy, is not a fraud upon 
the mortgagor allowing him to reduce the mortgage 
debt by the amount of the insurance on the destruc- 
tion of the property by fire.®+ 

Inducing foreclosure. The mere fact that a third 
person induced the mortgagee to foreclose, although 
the former sought to profit thereby by purchasing 
the property, is not such a fraud on the mortgagor 
as to make the third person liable to him. 


XX. FORECLOSURE BY ENTRY AND POSSESSION; WRIT OF ENTRY 


[§ 1200] A. Entry, Possession, and Notice—1. In 
General. In some jurisdictions a mortgage may be 
foreclosed in modes other than by sale in the exercise 
of a power of sale,1 or by action or suit,? or by pub- 
lication or service of notice.* Statutes have been 


ond or third mortgage. Isman vy. Sin- 


Adams, 31 Mich. 426. 


enacted * whereunder a mortgagee may, after breach 
‘of condition,® enter on the mortgaged premises ° and 
take possession thereof‘ peaceably® or with the 
consent of the mortgagor or person holding under 
the mortgagor,® or under process of law,!° and con- 
C21 3985 RL, «Gen? Er CL923) easOue 


nott, 12 Sask. L. 445, 49 DomLR 2388, 57. Patterson v. Tanner, 22 Ont. “The Hawaiian statute... is sub- 
[1919] 3 WestWkly 719. . 864. See Williams v. Hatch, 38 Ala.| stantially the same as the statutes 
47. Commercial-Germania  Trust,|338 (holding that, after a sale of|of Maine, New Hampshire, and 
etc., Bank v. Russell, 148 La. 334,/ slaves under a power, the mortgagee | Massachusetts.” Butterfield v. Bon, 
86 S 831. and purchaser could not rescind the|12 Hawaii 337, 342 
48. Palmer v. Fowley, 5 Gray|sale by agreement with the effect [a] “The scope and whole tenor 


(Mass.) 545. L 
49. Foreclosure by mortgagee not} vesting the 

made a party see supra §§ 1115, 1116. | original rights). 
50. McLean v. Presley, 56 Ala. 211; 58. 

Williams v. Hatch, 38 Ala. 338. 
51. Koester v. Burke, 81 Ill. 436. 
Foreclosure for installment as ex- 


§ 1501. 
59. 


of annulling the foreclosure or re- 
mortgagee 


Damages because of illegal or 
fraudulent sale under power see infra 


Marable v. Mayer, 78 Ga. 710, 


of these statute provisions, imply, 
that the remedies designed for the 
mortgagee, were such as to enable 
him to obtain the payment of the 
debt, or an indefeasible title to the 
estate pledged for its security, but 
not both.’”’ Fay v. Cheney, 14 Pick. 


with his 


[§§ 1116-1200 


tinguishing lien see supra § 1114. 
52. Ludwig v. Murphy, 143 Cal. 
473, 77 P 150; Brackett v. Banegas, 
116 Cal. 278, 48 P 90, 58 AmSR 164. 
53. Norton y, Newerf, 45 Cal. A. 
NOM RLSM tee ars 


54. See cases infra this section. 

55. Weld v. Rees, 48 Ill, 428; 
Dodge v. Brewer, 31 Mich. 227. 

56. Weld v. Rees, 48 Ill. 428; 
Gage v. Sanborn, 106 Mich. 269, 64 
NW 32. 

[a] Waiver not shown. — (1) 


Where the property sold for only part 
of the debt, and the creditor recov- 
ered judgment for the remainder and 
collected it, this does not: open the 
sale or authorize the debtor to re- 
deem. Weld v. Rees, 48 Ill. 428. 
(2) An assignment of the mortgage 
and a quitclaim deed by the mort- 
gagee, he having been the purchaser 
at the sale, executed before the end 
of the statutory time for redemption, 
do not annul the foreclosure. Gage 
v. Sanborn, 106 Mich. 269, 64 NW 382. 
(3) Part payments made after the 
sale, and received with the clear un- 
derstanding that the redemption is 
to be completed by paying the whole 
Sum necessary for that purpose, 
within the year allowed by the stat- 
ute, are in affirmance and not in 
avoidance of the sale, and their ac- 
ceptance does not operate as a waiver 
of the foreclosure. Cameron 


3 SE 429; Tanton v. Boomgarden, 79 
Ill. A. 551. See Goffinet v. Polanco, 
287 Fed. 29 (where the court awarded 
damages in a case where the mort- 
gagees with malice falsely stated the 
facts and circumstances to be con- 
sidered by the court in ordering the 
institution of summary foreclosure 
proceedings). 

[a] Essentials of cause of action. 
—It must be averred and shown ina 
manner sufficient to satisfy a reason- 
able man that the mortgagee had 
no other ground for proceeding than 
his desire to injure the mortgagor, 
and also that the attempted fore- 
closure proceedings terminated fa- 
vorably to the mortgagor, and want 
of probable cause cannot be inferred 
from the existence of malice. Mar- 
able v. Mayer, 78 Ga. 710, 3 SE 429. 

60. Missouri Real Est. Syndicate 
v. Sims, 179 Mo. 679, 78 SW 1006. 

61. Findlay v. Longe, 81 Vt. 523, 
771 A 829, 

Operation and effect of such pro- 
visions of insurance policy see Fire 
Insurance § 299. 

62. Johnson y. Reed, 125 Cal. 74, 
57.4 Pi 680: ‘ 

1. See infra §§ 1341-1503. 

2. See infra § 1504 et seq. 

3. See infra §§ 1329-1340. 

4 Hawaii Rev. L. (1925) 2884; 
Me. Rev. St. (1916) c 95; Mass. Gen. 


v.'L. (1921) ¢ 244; N. H. Pub. St. (1901) 


(Mass.) 399, 403. 

[b] Statutes held valid and retro- 
active as not impairing obligation of 
mortgage. Conley v. Barton, 260 U. 
S. 677, 43 SCt 238, 67 L. ed. 456 [aff 
119 Me. 581, 112 A 670] (where the 
statute added a requirement of the 
filing of an affidavit of possession 
within three months after expiration 
of possessory period of foreclosure). 


Se tig ee of right see infra 
Seas The entry see infra §§ 1221-— 
7. ‘ The possession see infra 


§§ 1245-1248. : 

& See infra § 1226. 

“One [mode was] by a peaceable 
entry, in the presence of witnesses, 
whose certificate of the fact must 


be recorded in the Registry of 
Deeds.”’ Kennebec, etc., R.- Co. -v. 
Portland, ete., R. Co., 59 Me. 9, 25 


[app dism 14 Wall. (U. S.) 28, 20 
L. ed. 850]. 

9. See infra § 1227. 

“One mode was by entry and pos- 
session for the purpose of foreclosing 
by the written consent of the mort- 
gager or his grantee.’ Kennebec, 
ete,,, RicCo:w. Portland setas RR: aGon 
59 Me. 9, 25 [app dism 14 Wall. (U. 
S.) 23, 20 L. ed. 850]. 

10. ‘See infra § 1228. 

“{One] mode was by a suit at law, 
declaring, in a real action, in the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


eae fold 


§§ 1200-1207] yy 


tinuing in possession for the period prescribed by 


the particular statute.1 ~ 
[§ 1201] 2. Accrual of Right; 
dent—a. In General. 


On first installment. 


the debt is due and unpaid.’ 


After debt barred by limitations. 
may maintain a writ of entry notwithstanding the 
statute of limitations has run against the note.18 

Recording of the mortgage !® is not a condition 
precedent to the bringing of a writ of entry to fore- 


elose.?° 


[§ 1202] b. Demand for Performance.” 
mand for performance of the condition need be 


usual form, in which action either 
‘party, on motion and proof that the 
title claimed was in mortgage, might 
have a conditional judgment entered 
as on mortgage... in which it 
was decreed that if the debt was 
not paid ... [within a certain time], 
an execution for possession should 
issue.” Kennebec, etce., Cor Ve 
Portland, etc. ir) Co.,) Soar Mie.29; 
25 [app dism 14 Wall. (U. S.) 28, 
20 L. ed 850]. 

Foreclosure by ejectment see infra 


ES 1507. 
ll. See infra § 1248. j 
See statutory provisions supra 


12. 
§ 1200 note 4. gf 

13. Hill v. More, 40 Me. 515; 
Stevens v. Cohen, 170 Mass. 551, 49 
NE 926; Shepard vy. Richardson, 145 
Mass. 32, 11 NE 738; Walker v. 
Thayer, 113 Mass. 36; Shaw v. Loud, 
12 Mass. 447; Clough v. Rowe, 63 
N. H. 562, 3 A 314; Whitton v. Whit- 
ton, 38 N. H. 127, 75° AmD 163; 
Holmes v. Fisher, 13 N. H. 9; Flan- 
ders v. Lamphear, 9 N. H. 201; Car- 
penter v. Carpenter, 6 R. I. 542. 

[a] Reason for rule.—‘Foreclo- 
sure being an application of the land 
to the payment of the debt, an ac- 
tion for the foreclosing recovery of 
the estate cannot be maintained until 
the debt is due; and under the stat- 
ute, limiting the time within which 
the foreclosing right of action can be 
exercised, the limited time does not 
begin before the right exists.” 
Clough v. Rowe, 63 N. H. 562, 563, 
3 A 314. 

[b] Rule applied to breach of con- 
dition: (1) To indemnify a surety. 
Shaw v. Loud, 12 Mass. 447. (2) To 
pay an installment. Estabrook v. 
Moulton, 9 Mass. 258. 

[c] For breach of condition to 
pay taxes the mortgagee may fore- 
close without waiting for a levy on 
the land for the taxes, they being 
overdue and bearing interest. 
Stevens vy. Cohen, 170 Mass. 551, 49 
NE 926. 

{d] Breach of condition to sup- 
port and maintain.—(1) Rule has 
been applied to breaches of condi- 
tions for support and maintenance. 
Whitton v. Whitton, 38 N. H. 127, 
7h AmD 163; Holmes v. Fisher, 13 
N. H. 9; Flanders v. Lamphear, 9 
N. H. 201. (2) On writ to foreclose 
on account of breach of condition 
to support husband and wife during 
natural lives, a breach must be 
shown, but such breach need not be 
shown to have occurred during the 
lifetime of the husband, who died 
first. Plummer v. Doughty, 78 Me. 
341, 5 A526. (3) Claim by person en- 
titled to support need not be shown 


Conditions Prece- 
The right to proceed under 
these statutes 1* does not accrue until there has been 
a distinet breach of the condition of the mortgage 
or failure of performanee,'* although the mortgagee 
may bring writ of entry other than for foreclosure 
before there has been any breach of condition 4 for 
the purpose of protecting his security,® unless it 
appears expressly or by necessary implication that 
it was the agreement of the parties that the mort- 
gagor should remain in possession.'® 

A mortgage may be fore- 
closed by writ of entry when the first installment of 
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made,?? unless such demand is made necessary by 


the condition itself.?3 


eral. 


tion.?® 


[§ 1203] c. Resort to Opinion of Arbitrators. 
mortgagee may enter for breach of the condition of 
the mortgage without resorting to the opinions of 
arbitrators named in the bond.?* 

[§ 1204] 3. Extinguishment of Right—a. In Gen- 
The right to this method of foreclosure ”° 
ceases after payment or performance of the condi- 
But the right is not barred by twenty years’ 
possession by the mortgagor, his tenure not being 
hostile to the mortgagee.”? 

[§ 1205] b. Assignment of Mortgage.*® 
assignment by the mortgagee of all 2° or a part °° of 
his interest in the mortgage and the mortgaged prem- 


The 


After an 


ises, he cannot avail himself of this method of fore- 


The mortgagee | closure. 


Statute. 
No de- 


in showing a breach of condition in 
action of writ of entry. Plummer v 
Doughty, supra. 


{e] Partial breach of condition 
does not affect the mortgagee’s 
rights. Hobart v. Sanborn, 13 N. H. 


226, 38 AmD 483. 

Breach of condition generally. see 
Supra § 1021 et seq. 

14. See supra § 584. 

“A mortgage vests the seizin of 
the estate in the mortgagee, and he 
may at any time enter upon the 
mortgagor, and take and retain pos- 
session of the premises for the 
purpose of receiving the rents and 
profits until the condition is per- 


formed.” Gray v.‘Gillespie, 59 N. H. 
469, 470. 
[a] Not operative as a foreclo- 


sure.—Where a writ of entry is 
brought before default in the con- 
ditions of the mortgage, it is not 
a suit for the foreclosure of the 
mortgage. Blanchard v. Kimball, 13 
Metc. (Mass.) 300. See also supra 
§ 584; and infra § 1507. 

Rents and profits generally see 
supra §$§ 604-614. 

15. Clough v. Rowe, 63 N. H. Bsa: 
38 A 314; Gray v. Gillespie, 59 IN; H: 
469; Hobart v. Sanborn, ING 
226, 38 AmD 483; Dearborn y. Dear- 
born, So IN. ELL Gs Hartshorn © ‘ve 
Hubbard, 2 N. H. 453. 

[a] Mere protection of creditor’s 
security.—‘‘A ortgagee’s recovery 
of possession by a real action before 
breach of condition (when posses- 
sion is not reserved by the mort- 
gagor) is a mere provisional protec- 
tion of the creditor’s security.” 
Clough v. Rowe, 63 N. H. 562, 563, 3 
A 314. To same effect Gray v. Gil- 
lespie, 59 N. H. 469; Tripe v. Marcy, 
39 N. H. 439; Furbush v. Goodwin, 


29° N. He 321. 

16. Flanders v. Lamphear, 9 N. H. 
201; Dearborn y. Dearborn, 9 N. H. 
11%; “Hartshorn ~vir Hubbard, 12. «N: 


H. 453; and cases supra note 15. 

[a] Where the terms of the con- 
dition of a mortgage show the in- 
tention of the parties that the mort- 
gagor should retain possession of the 
premises until condition broken, the 
mortgagee cannot maintain writ of 


entry without evidence of such 
breach or of waste. Flanders v. 
Lamphear, 9 N. H. 201; Dearborn 


v. Dearborn, 9 N. H. 117; Hartshorn 
v. Hubbard, 2 N. H. 453. 

17. Vinton v. King, 4 £4Allen 
(Mass.) 562; Carpenter v. Carpenter, 
6 R. I. 542. See also supra § 1044. 

18.\ Thayer v. Mann, 19 Pick. 
(Mass.) 535. See also supra § 1075. 

19. See supra §§ 419-427. 


20, Howard Mut. Loan, etc 


[§ 1206] 4. Right Inhibited by Mortgage. 
mortgage may be so drawn that it cannot be fore- 
closed by entry and possession at any time.*+ 

[§ 1207] ot Necessity of Strict Compliance with 
If it is desired to take advantage of such 
a statute, its provisions must be fully complied 
with ;°3 a "foreclosure cannot be effected by the writ- 


A 


Assoc. v. McIntyre, 3 Allen (Mass.) 
Byale 

[a] Assignee of a mortgage may 
maintain a writ of entry by record- 
ing the assignment before trial, if 
his title as against defendant does 
not depend on the time of record. 


Wolcott v. Winchester, 15 Gray 
(Mass.) 461. 

Recording assignment generally 
See supra §§ 678, 679. 

21. Notice to quit see infra 
§ 1304. : 

22. Whitton v. Whitton, 38 N. H. 
127, 75 AmD 163. See also supra 
§ 1085. 

23. Whitton v. Whitton, supra. 

24. Hill v. More, 40 Me. 515 (a 


mortgage to secure a bond contain- 
ing a stipulation “that should either 
party be dissatisfied with the ful- 
filling of the above bond, it shall 
be submitted to certain persons, 
(named), and their decision shall be 
final’). 

25. See statutory provisions supra 
§ 1100 note 4. 

26. Williams v. Thurlow, 31 Me. 
392; Prescott v. Ellingwood, 23 Me. 
3845. See also supra § 997. 

Payment or discharge generally 
see supra §§ 885-1002. 

27. Sheafe v. Gerry, 18 N. H. 245. 

Occupancy in subordination to 
mortgagee see supra § 580; and infra 
§ 1247. 

' 28. Assignment as opening fore- 
closure see infra § 1256. 

Right of assignee to foreclose see 
infra § 1214. 

29. Call v. Leisner, 23 Me. 25; 
MacFarlane v. Thompson, 241 Mass. 
486, 185 NE 869. 

Soak See Spring v. Haines, 21 Me. 

Foreclosure as to part of premises 
see infra § 1208 


Sl. Shepard Vv. Richardson, 145 
Mass. 32, 11 NE 738. 
32. See statutory provisions supra 


§ 1200 note 4. 

33. Snow v. Pressey, 82 Me. 552, 
20:A 78; Freeman v, Atwood, 50 Me. 
473; Ireland v. Abbott, 24 Me. 155; 
Fitchburg Co-Op. Bank v. Normandin, 
236 Mass. 332, 128 NE 415; Hayden 
v. Peirce, 165 Mass. 359, 48 NE 119; 
Murphy v. Murphy, 145 Mass. 224, 13 
NE 474; Tompson y. Tappan, 139 
Mass. 506, 1 NE 924; Morse v. Bas- 
sett, 132 Mass. 502; Judd v. Tryon, 
131 Mass. 345; Fletcher v. Cary, 103 
Mass. 475; Ashuelot R. Co. v. Elliot, 


52 N. H. 387; Wendell v. Abbott, 
43 N. H. 68. 
[a] Failure to take the course 


provided by statute renders the at- 
tempted foreclosure ineffective. Rob- 
erts v. Littlefield, 48 Me. 61. 
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ten admission of the parties in a manner not au- 
thorized by the statute.*4 But a full compliance 
with the statutory requirements will result in a valid 
and complete foreclosure.*® 

[§ 1208] 6. Foreclosure as to Part of Premises. 
Foreclosure as to part of the premises covered by 
the mortgage cannot, it has been held, be had under 
this method of foreclosure;*° but it also has been 
held that under special circumstances the foreclo- 
sure as to part may be permitted.*’ 

[§ 1209] 7. Separate Mortgages. A mortgagee hold- 
ing two distinet mortgages given by different mort- 
gagors on separate parcels of land cannot foreclose 
both by a single writ of entry;°* but if the debts 
are both due from different defendants to the mort- 
gagee, and the mortgages cover the same parcels 
of land, one action will suffice.*® Two mortgagees, 
holding several mortgages given at the same time 
to secure several obligations, may each of them 
enforce his mortgage by separate suit.*° 

[§ 1210] 8. Who May Enter or Bring Writ of 
Entry ‘1—a. In General. 
of the statutes ‘4? the mortgagee or those claiming 
under him may make an entry and take possession, 
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Under express provisions: 


ie i 


[§§ 1207-1214 


or may maintain a writ. of entry for possession, for 
the purpose of foreclosure.t® While the naked legal 
title may not alone be sufficient,## a writ of entry 
to foreclose cannot be maintained by one who has 
not the legal title to the mortgage.*® 

[§ 1211] b. Mortgagee in Possession. While in an 
ordinary writ of entry the tenant may set up as 
a defense that demandant has actual and peaceable 
possession,*® the rule does not apply in proceedings 
to foreclose a mortgage;47 and a mortgagee in pos- 
session, having entered for condition broken, may 
nevertheless maintain a writ of entry to foreclose.** 

[§ 1212] c. Mortgagee of Remainder or Reversion. 
A mortgagee of a remainder or reversion may, dur- 
ing the life of the tenant of the particular estate, 
foreclose by writ of entry.*® 

[§ 1213] d. Mortgagee Owning Equity of Redemp- 
tion. An entry by a mortgagee who is also the 


owner of the equity of redemption, which is sub-- 


jected to a second mortgage, is sufficient for the 
purpose of foreclosure,®? even though the second 
mortgagee is ignorant thereof for more than three 
years.°+ 

[§ 1214] e. Assignee.°? An assignee of the mort- 


34. Pease v. Benson, 28 Me. 336. sion of the same tenant, or any one|23 Me. 345; Call v. Leisner, 23 Me. 
35. Morse v. Bassett, 132 Mass.] or more of them, and omit the rest.| 25; Holbrook v. Bliss, 9 Allen 
502. If part of the land is omitted the] (Mass.) 69; Adams _ v. Parker, 12 
36. Spring v. Haines, 21 Me. 126] defendant can make no legal defense| Gray (Mass.) 53; Webster v. Van- 


[dist Green v. Cross, 45 N. H. 574] 
(the mortgagor has no right to have 
part of the premises, under any cir- 
cumstances, estimated in payment of 
his debt, with a view to redemption 
of the residue). 

37. Green v. Cross, 45 N. H. 574, 
582 [dist Spring v. Haines, 21 Me. 
126 (“We mean, of course, to decide 
here no more than the precise point 
raised on this part of the case, which 
is this; that when the mortgagers 
have sold part of the mortgaged 
premises, but retained enough to se- 
cure and pay the mortgage debt, the 
mortgagee, under our statute, may 
foreclose on the part retained by 
the mortgagers, and omit the part 
which they have sold; and none of 
the foregoing remarks are intended 
to have a broader application’’)]. 
See Treat v. Pierce, 53 Me. 71,. 77 
(“Defendant contends that, if the 
mortgage is not foreclosed, this ac- 
tion cannot be sustained, because the 
mortgage is of three-fourths of four 
adjacent lots of land, one only of 
which is demanded in this writ, all 
said lots adjoining each other and 
forming one estate. The defendant 
is in possession only of the lot de- 
clared for. The argument is, that an 
action cannot be sustained for a por- 
tion only of the premises covered by 
the mortgage. Assuming this to be 
a correct doctrine, as a general prin- 
ciple, although this is doubted or de- 
nied by eminent judges, the answer 
is, that the demandant does not de- 
clare as on mortgage, but counts 
generally on his own seizin. He does 
not admit that the mortgage is open, 
but maintains that it has been fore- 
closed, and brings his action accord- 
ingly. We hold that in this he is 
mistaken. But he is not obliged to 
ask for a conditional judgment’). 

{a] Mortgage of different parcels. 
—Although a mortgage may cover 
two distinct parcels of real estate, 
a real action may be maintained at 
the option of the mortgagee to fore- 
close and recover possession of one 
parcel only; but the conditional judg- 
ment rendered in such action must 
be for the full amount of the mort- 
gage debt. Phillips v..Crippen, (Me.) 


5 A 69. 

[b] “When the mortgage covers 
more than one tract of land the mort- 
gagee in his writ of entry may de- 
mand all the tracts that lie in the 
Same county and are in the posses- 


/even if he were in possession of all 


the tracts; and if the tracts _are in 
the possession and seizin of differ- 
ent occupants they cannot be joined 
in the same writ of entry.’ Green 
es eee 45 N. H. 574, 581 (by Perley, 


Se tine : 
38. Peck v. Hapgood, 10 Metc. 
(Mass.) 172. See also supra § 1016. 


39. Pierce v. Balkam, 2 Cush. 
(Mass.) 374. See also supra § 1016. 
40. Cochran v. Goodell, 131 Mass. 


464; Gilson v. Gilson, 2 Allen (Mass.) 
Iss Burnettyiven Prattim, 22 me Pick 
(Mass.) 556. See also supra § 1016. 

41. Writ of entry for possession 
see infra §§ 1268-1328. 

Parties demandant in writ of entry 
proceeding see infra §§ 1283-1293. 

Persons who may foreclose gen- 
erally see Supra §§ 1093-1102. 

42. See statutory provisions supra 
§ 1200 note 4. 

43. Phillips vy. Crippen, (Me.) 5 A 
Le Walcutt v. Spencer, 14 Mass. 

[a] Absolute deed as mortgage.— 
In an action for the land after con- 
dition broken, the grantee, suing on 
an absolute deed with a bond to re- 
convey, will be entitled to conditional 


juce meet: Jackson v. Ford, 40 Me. 
Surviving mortg see infra 
§ 1290. f 
44. Day v. Philbrook, 85 Me. 90, 
26 A 999; Blethen *v. Dwinal, 35 
Me. 556; Williams v. Thurlow, 31 


Me. 392; Chadbourne v. Rackliff, 30 
Me. 354; Prescott v. Ellingwood, 23 
Me. 345; Vose v. Handy, 2 Me. 322, 
11 AmD 101; Wolcott v. Winchester, 
15 Gray (Mass.) 461; Manahan vy. 
Varnum, 11 Gray (Mass.) 405; Slay- 
ton v. McIntyre, 11 Gray (Mass.) 
271; Burke v. Miller, 4 Gray (Mass.) 
Wearse v. Peirce, 24 Pick. 
141; Wade v. Howard, 11 
Pick. (Mass.) 289. 

“It is well established that a mere 
outstanding naked mortgage title, 
the debt having been paid, cannot 
avail the mortgagee so as to sus- 
tain an action upon the mortgage. 
The doctrine is that the legal estate 
of a mortgagee after condition 
broken, and after the debt has been 
paid, will not enable him to main- 
tain a writ of entry against the 
mortgagor.” Wolcott v. Winchester, 
15 Gray (Mass.) 461, 464. 

45. Martel v. Desjardin, 93 Me. 
413, 45 A 522; Prescott v. Ellingwood, 


deventer, 6 Gray (Mass.) 428; Young 
v. Miller, 6 Gray (Mass.) 152; Somes 
v. Skinner, 16 Mass. 348; Northy v. 
Northy, 45 N. H. 141. 

46. Smith Charities v. Connolly, 
157 Mass. 272, 31 NE 1058. See also 
Entry, Writ of § 10 et seq. 

47. Smith Charities v. Connnolly, 


supra, 
43. Tufts v. Maines, 51 Me. 393; 
Connolly, 157 


Smith Charities v. 

Mass. 272, 31 NE 1058; Fletcher. v. 
Cary, 103 Mass. 475; Beavin v. Gove, 
102 Mass. 298; Devens v. Bower, 6 
Gray (Mass.) 126; Mann vy. Earle, 4 
Gray (Mass.) 299; Page v. Robinson, 
10 Cush. (Mass.) 99; Merriam v. 
Merriam, 6 Cush. (Mass.) 91. 

[a] A mortgagee, who has en- 
tered for foreclosure and duly filed 
the proper certificate, may also bring 
a writ of entry for foreclosure and 
have a conditional judgment. Smith 
Charities v. Connolly, 157 Mass. 272, 
31 NE 1058. 

49. Cronin v. Hazletine, 3 Allen 
(Mass.) 324; Penniman y,. Hollis, 13 
Mass. 429. See Whittier v. Dow, 14 
Me. 298 (where a writ of éntry was 
properly brought, although a third 
party held a lease for a term of 
years, paramount to the titles of 
both mortgagor and mortgagee). 

50. Tompson vy, Tappan, 139 Mass. 
506, 1 NE 924. 

51. Tompson y. Tappan, supra. 

{a] Assignee of mortgage (1) has 
the same right. Tompson v. Tap- 
pan, 139 Mass. 506, 1 NE 924. (2) 
A writ of entry to foreclose may 
be brought by one who has taken an 
assignment of the mortgage after 
purchasing the equity of redemption. 
Tuttle v. Brown, 14 Pick. (Mass.) 
514 (demandant purchased the equity 
of redemption at a sale on execution 
and afterward took an assignment of 
the mortgage. He then brought a 
writ of entry on the mortgage be- 
fore the right to redeem from the 
sale on execution had expired. The 
court held that demandant had a 
seizin that would support the ac- 
tion). (3) Right of assignee gen- 
erally see infra § 1214. 

Assignee as party in writ of entry 
see infra § 1293. 

52. Assignment of mortgage: 
Generally see supra §§ 653-739. 
Affecting assignor’s right to fore- 

close see supra § 1205. 
Opening foreclosure 


§ 1261 infra 


see 


_—_——— es eS 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number.. 


§§ 1214-1918] 


gagee or one claiming under him ordinarily may 
avail himself of the right of entry, or to bring writ 
of entry, for the purpose of foreclosure.®* 

Assignee of the note or other instrument of in- 
debtedness secured by the mortgage is entitled to 
foreclose by entry or writ of entry in his own name 
or in the name of his assignor, depending on the 
practice of the particular jurisdiction.*4 

Assignee of mortgage but not of all debts secured. 
Where one mortgage is made to secure several debts 
due to the different mortgagees, an assignee of the 
mortgage and of all the debts but one may maintain 
a writ of entry, if the remaining debt is outstanding 
in the hands of some third person, other than the 
mortgagor himself, and if he shows himself other- 
wise entitled, he may have an absolute verdict.5> 

Reassignment of mortgage to assignor by assignee. 
While a mortgagee who has conveyed all his in- 
terest in the mortgage cannot foreclose,°* yet he 
may enter or bring writ of entry to foreclose where 
he assigned the mortgage as a pledge which he after- 
ward redeemed,®? or where the mortgage has been- 
reassigned to him,>® even though the note secured 


53. Mitchell v. Elwell, 103 Me. 
164, 68 A 701; Hurd v. Coleman, 42 
Me. 182; Cutts v. York Mfg. Co., 18 
Me. 190; Tompson v. Tappan, 139 
Mass. 506, 1 NE 924; Page v. Pierce, 
26 N. H. 317. But see Day v. Phil- 
brook, 85 Me. 90, 26 A 999 (holding 
that an assignee of a mortgage with- 
out the mortgage debt cannot main- 
tain writ of entry without showing 
existence of mortgage debt). See 
Brown v. Bates, 55 Me. 520, 92 AmD 
613 (writ of entry but no motion for 
conditional judgment). 

{a] The several modes of fore- 
closure given by the statute are 
available to an assignee of the mort- 
cen Hurd v. Coleman, 42 Me. 
182. 

{b] Rule applied.—Where two are 
severally seized, by like title, of sepa- 
rate lots of land, which have been 
previously mortgaged by their 
grantor in the same conveyance, and 
one pays the debt and takes an 
assignment of the mortgage, he may 
maintain a writ of entry against 
the other and have a _ conditional 
judgment for such sum as he ought 
in equity to receive. Aiken v. Gale, 
37 -N..“ oe 501. : 

Assignee owning equity of redemp- 
tion see supra § 1213 note 51 [a]. 

54. See infra § 1293. 

[a] Purchaser and owner of a 
mortgage debt (1) is equitable owner 
and assignee of the mortgage, and 
as such may bring writ of entry to 
foreclose. Holmes v. French, 70 Me. 
341. (2) He may sue at law with- 
out resorting to equity, except where 
the mortgagee refuses to permit his 
name to be used. Holmes vy. French, 


supra, 

{b] A contingent debt, secured by 
mortgage, may be assigned there- 
with; and after the debt becomes 
absolute the assignee may have a 
conditional judgment in a suit on the 
mortgage. Bancroft v. Marshall, 16 
N. H. 244. 

Holders of separate notes as par- 
ties in writ of entry see infra § 1289. 


55. Brown v. Bates, 55 Me. 520, 
92 AmD 613. 
» 56. See supra § 1205. 

57.) Comn., -V. uoring, (9) Allen 
(Mass.) 154. 

58. Ward v. Gunn, 12 4Allen 
(Mass.) 81. 

59. Ward v. Gunn, supra. 

60. Parties demandant in writ of 


entry proceeding see infra § 1291. 
61. Tucker v. Fenno, 110 Mass. 
311. 
62. 
v. Call, 
son v. 
321, 


Tucker v. Fenno, supra; Bemis 
10 Allen (Mass.) 512; Stet- 
O’Sullivan, 8 Allen (Mass.) 
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gagee may 


[a] Reason for rule.—‘‘The entry 
to foreclose is for many purposes 
an eviction and the commencement 
of a new title. It is in its nature 
an adverse proceeding. It involves 
the right to exclude and dispossess 
the owner of the equity, and even 
to treat him as a trespasser. The 
consequences which it leads to would 
be Substantially irreconcilable with 
the marriage relation.” Tucker v. 
Fenno, 110 Mass. 311, 313. 

63. Plummer v. Doughty, 78 Me. 


341, 5 A 526; Fifield v. Sperry, 20 
N. H. 338; Gibson v. Bailey, 9 N. H. 
168. See also supra § 1099. 

[a] So in Massachusetts by stat- 
ute.—Haskins v. Hawkes, 108 Mass. 
379; Shelton-v. Atkins, 22 Pick. 71; 


Fay v. Cheney, 14 Pick. 399; Dewey 
v. Van Deusen, 4 Pick. 19; Smith v. 
Dyer, 16 Mass. 18. See Cunningham 
v. Davis, 175 Mass, 213, 218, 56 NE 2 
(an administrator de bonis non of 
the estate of the mortgagee may 
maintain an action for forcible entry 
and detainer, under Pub. St. ec 175, 
“in like manner as the deceased 
might have done if living,’ when a 
mortgage has been foreclosed by en- 
try without the exercise of a power 
of sale). 

[b] An administratrix can main- 
tain a writ of entry to foreclose a 
mortgage given to her _ intestate. 
Bickford v. Daniels, 2 N. H. 71. 

[c] Heirs of a mortgagee, as 
such, have not such an interest in 
the mortgage as to. entitle them to 
enter for the purpose of foreclosure. 
Haskins v. Hawkes, 108 Mass. 879. 
See Fay v. Cheney, 14 Pick. (Mass.) 
399; Smith v, Dyer, 16 Mass. 18. 

[ad] Heirs who have made entry 
and taken rents and profits may be 
held to account as executors de son 


tort. Haskins v. Hawkes, 108 Mass. 
379. 
{e] If the mortgagee dies after 


entering but before foreclosure, the 
executor alone and not the heirs 
must bring the action, if there is 
occasion to bring one. Dewey v. Van 
Deusen, 4 Pick. (Mass.) 19. 

[f] Trespass against heir.—An 
administrator or executor may main- 
tain trespass against the heir of a 
mortgagee who enters on the mort- 
gaged premises.- Palmer v. Stevens, 
11 Cush. (Mass.) 147. 

Mortgagee’s interest as personalty 
see supra § 406. 

64. As party in writ of entry see 
infra § 1292. 

65. Martel v. Desjardin, 93 Me. 
413, 45 A 522; Simpson v. Dix, 131 
Mass. 179; Northy v. Northy, 45 N. 
H. 141, See also supra §§ 1019, 1094, 
1095. 
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was lost while in the hands of the assignee.>? 

[§ 1215] f. Married Woman.°° 
notwithstanding the statute removing disabilities of 
married women,*! a married woman cannot enter to 
foreclose a mortgage so long as her husband is the 
owner of the equity of redemption.® 

[§ 1216] g. Personal Representatives or Heirs. 
The heirs of a mortgagee may not enter to foreclose 
for condition broken; the entry should be made by 
the administrator or executor.®* 

[§. 1217] h. Trustee or Cestui Que Trust.*+ 
trustee holding the legal title,®> but not the cestui 
que trust,°* may bring writ of entry to foreclose. 

[§ 1218] i. Second Mortgagee. A second or junior 
mortgagee may enter or bring writ of entry for fore- 
closure,®* and he may do so, although the first mort- 
gagee is in for the same purpose.®® 
maintain an action to foreclose his 
mortgage against the first mortgagee who is in pos- 
session for the same purpose, if the latter is also the 
owner of the equity of redemption,®°® and under its 
execution may be put temporarily in possession, 
without an actual ouster of the first mortgagee.”? 


In Massachusetts, 


A 


A second mort- 


66. Martel v. Desjardin, 93 Me. 
413, .45 A 522; Young v. Miller, 6 
Gray (Mass.) 152; Somes v. Skin- 
ner, 16 Mass. 348. 

[a] A cestui que trust cannot 
maintain the writ to foreclose a 
mortgage taken by the testamentary 
guardian in his own name. Martel 
v. Desjardin, 93 Me. 413, 45 A 522. 
(where a testamentary guardian, of 
infant wards has loaned money of 
his wards, and taken as security a 
mortgage of real estate in favor of 
himself, the wards cannot maintain 
a writ of entry for possession of the 
mortgaged premises). 

67. Long v. Richards, 170 Mass. 


1120, 48 NE 1083, 64 AmSR 281; Coch- 


ran v. Goodell, 131 Mass. 464; Lin- 
coln v. Emerson, 108 Mass. 87; 
Cronin v. Hazletine, 3 Allen (Mass.) 
324; Doten v. Hair, 16 Gray (Mass.) 
149; Palmer v. Fowley, 5 Gray 
(Mass.) 545; Walcutt v. Spencer, 14 
Mass. 409; Cavis v. McClary, 5 N. H. 
529. But see’ Batcheller v. Pratt, 10 
Cush. (Mass.) 185 (not against ten- 
ant of prior mortgagee who has 


taken possession for condition 
broken). See also supra § 1101. 
[a] Injunction.—The assignee of 


a first mortgage may enjoin the 
prosecution of a writ of entry against 
him to foreclose the junior mortgage, 
when the latter embraces another 
lot, now owned by the holder of the 
second mortgage and liable to con- 
tribute to the payment of the mort- 
gage debt. Kilborn v. Robbins, 4 
Allen (Mass.) 369. 

68. George v. Baker, 3 Allen 
(Mass.) 326 note; Cronin v. Hazle- 
tine, 3 Allen (Mass.) 324; Palmer v. 
Fowley, 5 Gray (Mass.) 545. 

[a] Possession of first mortgagee 
and subsequent mortgagees will 
operate according to their respective 
rights. Doten v. Hair, 16 Gray 
(Mass.) 149. 

{[b] Until after expiration of 
three years, a claim of absolute title 
by the mortgagee who has entered 
for foreclosure is not available 
against the second mortgagee. 
Long v. Richards, 170 Mass. 120, 48 
NE 1083, 64 AmSR 281. 

69. Cochran v. Goodell, 131 Mass. 
464; Kilborn v. .Robbins, 8 Allen 
(Mass.) 466; George v. Baker, 3 
Allen (Mass.) 326 note; Cronin v. 
Hazletine, 3 Allen (Mass.) 324; 
Doten v. Hair, 16 Gray (Mass.) 149; 
Palmer v. Fowley, 5 Gray (Mass.) 
545; Batcheller v. Pratt, 10 Cush. 
(Mass.) 185; Amidown vy. Peck, 11 
Metc. (Mass.) 467. 

70. Cronin v. Hazletine, 3 Allen 
(Mass.) 324; Doten v. Hair, 16 Gray 
(Mass.) 149. 


898 [41 C.J.] 


The second mortgagee may foreclose by entry, even 
though before the expiration of the redemption 
period the first mortgagee forecloses his mortgage 
and enters into possession claiming an absolute title 
thereto.71 The possession of the second mortgagee 
is, however, constructive.’?*? Where the mortgagor 
becomes the owner of the first mortgage after en- 
try, the second mortgagee may nevertheless enter 
to foreclose.** 

[§ 1219] j. Suitor on Note. One who has brought 
a suit on the note secured may also enter to fore- 
close.** 

[§ 1220] k. Attaching Creditor. 
creditor who pays off a mortgage, as provided in 
the Maine statutes," may maintain a writ of entry 
on the mortgage.”® 

[§ 1221] 9. The Entry—a. Necessity—(1) In Gen- 
eral. Unless the mortgagee is already in posses- 
sion 77 there must be an actual entry,’® the neces- 
sity of which is not dispensed with by the written 
consent of the mortgagor. 

[§ 1222] (2) Where Mortgagee Already in Pos- 
session. The law does not require a mortgagee al- 
ready in possession 8° to abandon his possession be- 


71. Long 
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An attaching 


v. Richards, 170 Mass.| Storer v. Little, 41 Me. 69; Chamber- 


' * <=” = 


[§§ 1218-1294 


fore seeking to foreclose,*! but he may change or — 
convert his former entry and possession into one 
for foreclosure,*? notwithstanding the statute in 
terms gives the right to foreclose by entry and pos- 
session after breach of condition to those who ‘‘are 
desirous of obtaining possession for the purposes of 
foreclosure.’’ §* 

[§ 1223] b. Purpose—(1) In General. To effect 
a foreclosure it is necessary that the entry of the 
mortgagee should be not merely after breach of con- 
dition,** but in consequence thereof, and for the 
purpose of foreclosing;*® and the purpose of the 
entry, in the case of a peaceable entry, must be 
made known to the witnesses.°° An entry for other 
purposes,®’ such as an entry merely to take the 
rents and profits,®* is not sufficient. 

[§ 1224] (2) Presumption. If there had been a 
breach of condition, it will be presumed that the 
mortgagee’s entry was for foreclosure, unless the 
contrary appears.8® But where the mortgagee en- 
ters before breach of condition he will be presumed 
to have entered for the purpose .of taking rents and 
profits and not for foreclosure,9° and a mere con- 
tinuance of possession after condition broken indi- 


but it is sufficient if it appears that 


120, 48 NE 1083, 64 AmSR 281. lain v. Gardiner, 38 Me. 548; Chase|the entry is for breach of the con- 
72. Cochran v. Goodell, 131 Mass.| Vv. Gates, 33 Me. 363; Pease v. Ben-| dition. Skinner vy. Brewer, 4 Pick. 

464; Kilborn v. Robbins, 8 Allen] son, 28 Me. 336. 468. 

(Mass.) 466; Cronin v. Hazletine, 3 80. Possession: 87. Great Falls Co. v. Worster, 


Allen (Mass.) 324; Doten v. Hair, 16 
Gray (Mass.) 149; Batcheller v. 
Pratt, 10 Cush. (Mass.) 185; Ami- 
down v. Peck, 11 Metc. (Mass.) 467. 

73. Lincoln v. Emerson, 108 Mass. 
87 (where the first mortgagee hav- 
ing entered and authorized the mort- 
gagor to occupy, died intestate, leav- 
ing the mortgagor as his sole heir 
and next of kin, it being held that 
the mortgagor was not entitled to 
possession as against the. second 
mortgagee, either under authority of 
the first mortgagee, because such 
authority had been revoked by death, 
nor by descent, because he was es- 
topped by the covenant in the second 


mortgage, which was a mortgage 
containing full covenants of war- 
ranty). wy 

74. Smith Charities v. Connolly, 


157 Mass. 272, 31 NE 1058; Burtis v. 
Bradford, 122 Mass. 129. 


75. Rev. St. ¢ 81 §§ 57, .58. 
76. Hammond y. Reynolds, 72 Me. 
613,, 515..(-1ty is yrovided 4 \.)., that 


when a right to redeem real estate 
under mortgage is attached, the 
plaintiff in the suit may pay or ten- 
der to the person entitled thereto, the 
amount required to discharge the 
mortgage, and that thereby the title 
and interest of such person shall 
vest in the plaintiff, and that such 
person shall release his interest in 
the premises; and if he refuses, may 
be compelled to do so by bill in 
equity. The plaintiff, claiming that 
he had made such an attachment 
of the equity, paid.to an assignee 
of the mortgage the amount due 
upon it... and obtained the release 
provided for in the statute. The 
plaintiff now brings this action (a 
writ of entry) to recover posses- 
sion of the premises; and the ques- 
tion is whether his title, thus ob- 
tained from the assignee of the 
mortgage, is sufficient to maintain 
the suit against the defendants (hus- 
band and wife), the latter claiming 
to be the owner of the equity of re- 
demption. We think it is.” The 
same case holds that this may be 
done, even though the attachment 
is illegal). 


77. See infra § 1222. 
78. Reed vy. Elwell, 46 Me. 270; 
Boyd v. Shaw, 14 Me. 58; Westall 


v. Wood, 212 Mass. 540, 99 NE 325; 
Macdonald v. Doucet, 45 N. S. 114. 
79. Jones’ v. Bowler, 74 Me. 310; 


Before condition broken see. supra 
§ 580 et sea. : ; 

For purposes other than foreclosure 
see infra § 1223. 


Under process of law see infra 
§ 1228. 
81. See cases infra note 82. 
82. Smith v. Larrabee, 58 Me. 361. 
5 ap tries to mortgagor see infra 
83. Smith v. Larrabee, 58 Me. 361. 


84. See supra §§ 577, 1201. 


85. Haynes v. Wellington, 25 Me. 
458; Gordon vy. Lewis, 10 F. Cas. No. 
5,612, 1 Sumn. 525 (Maine); Whit- 


ney v. Guild, 11 Gray (Mass.) 496; 
Taylor v. Weld, 5 Mass. 109; Great 
Halls! Co: v., -wiorster,, Lo JN. i. 412° 
Hunt v, Stiles, 10 N, H. 466. 

[a] The purpose of the entry (1) 
is to give notice to the mortgagor 
and others interested that the equity 
of redemption will be extinguished 
unless the debt is paid.and the terms 
of the mortgage are fulfilled. Swift 
v. Mendell, 8 Cush. (Mass.) 357, 359. 
(2) A writ of entry is brought, or 
an entry made, in order that the 
mortgagee may avail himself of the 
limit to the right of redemption, pre- 
Scribed by statute. Palmer v. Fow- 
ley, 5 Gray (Mass.) 545. (3) An 
entry is not for the purpose of 
literally ousting or expelling the 
mortgagor, but for the purpose of 
giving “ample and full notice to the 
mortgagor, that his right of redeem- 
ing would be gone in three years.” 
Swift v. Mendell, supra [quot Flet- 
cher v. Cary, 103 Mass. 475, 477). 
(4) The entry by the mortgagee, un- 
der the statute, is a process to fore- 
close his mortgage, and by such 
foreclosure to secure the interest in 
the premises which his mortgagor 
had when the mortgage was made. 
Palmer v. Fowley, supra. 

{[b] Tho object of the entry is to 
fix the time at which the ‘term of 
foreclosure shall commence, so that 
the mortgagor may know when the 
year commences beyond which his 
right of redemption will cease. 
Swift v. Mendell, 8 Cush. (Mass.) 357. 

86. Gordon v. Lewis, 10 F. Cas. 
No. 5,612, 1 Sumn, 525 (Maine). 

[a] Formerly in Massachusetts, 
prier to Rev. St. c 107 § 2, it was 
held that the mortgagee need not 
have his deed with him when he 
enters, nor make an express declara- 
tion that his entry is for foreclosure, 


15 N. H, 412; Hunt v..Stiles, 10 N. H. 
466; cases infra this note, and note 88. 

[a] Entry may be for other pur- 
poses.—(1) Hunt v. Stiles, 10 N. H. 
466. (2) The law allows a mortgagee 
to have or to obtain possession for 
other purposes than _ foreclosure. 
Smith v. Larrabee, 58 Me. 361; and 
Supran tsa; (3) An entry after 
breach of condition may be lawful 
and may operate to give the mort- 
gagee possession, and need not neces- 
sarily affect the foreclosure. Mann 
v. Earle, 4 Gray (Mass.) 299. i 

[b] Rule applied.—An entry by 
the mortgagee to .survey the mort- 
gaged premises merely for the pur- 
pose of obtaining information respect- 
ing the boundaries, or to exercise a 
power not warranted by the mort- 
gage, as to flow the land by means 
of a dam erected on other lands be- 
longing to him, cannot be regarded 
as a possession under the mortgage, 
because not made in the exercise of 
his rights as mortgagee. - Great Falls 
Co. v. Worster, 15 N. H. 412. : 

{c] Mere claim by the mortgagee 
to hold the premises as his own, 
without any declaration that bay 
means to foreclose, is not sufficient. 
Scott v. McFarland, 13 Mass. 309. 

{d] Althcugh continued for more 
than three years, entry for purposes 
other than foreclosure is of no avail 
for that purpose. Smith v. Larrabee, 
58 Me. 361. 

88. Pomeroy v. Winship, 12 Mass. 
514, 7 AmD 91; Newall v. Wright, 3 
Mass. 138, 3 AmD 98; Erskine v. 
Townsend, 2 Mass. 493, 3 AmD 71; 
Hunt vy. Stiles, 10 N. H. 466. 

[a] Thus, where mortgagee en- 
tered to take rents and profits merely 
before condition broken, and held the 
same fourteen years after condition 
broken, withcut notice of intention © 
to foreclose, there was no foreclosure. 
Scott v. McFarland, 13 Mass. 309. 

Entry to take rents and profits see 
supra 3 573. 

89. Walker v. Thayer, 113 Mass. 
86; Whitney v. -Guild, 11 Gray 
(Mass.) 496; Ayres v. Waite, 10 Cush. 
(Mass.) 72; Hadley v. Houghton, 7 
Pick. (Mass.) 29; Skinner v. Brewer, 
4 Pick. (Mass.) 468; Taylor v. Weld, 
5 Mass. 109; Hunt v. Stiles, 10 N. H. 
466; Brown v. Cram, 1 N. H. 169. 

90. Scott v. McFarland, 13 Mass. 
309; Brown v. Cram, 1 N. H. 169. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Led. 
wee 
aati 


§§ 1224-1930] 


cates no intention to foreclose % in the absence of 
notice to that effect.% 

Entry by assignee of one mortgage note. An en- 
try by the assignee of the mortgage must be con- 
sidered as made by reason of the nonpayment of 
the whole amount secured by the mortgage, which 
had then become payable, although he owns only 
one of the notes, the other remaining the property 
of the mortgagee.°* 

[§ 1225] c. Sufficiency—(1) In General. The en- 
try of the mortgagee, in order to be effective, must 
be in conformity with the directions of the statute.% 

[§ 1226] (2) Peaceable. The entry required by 
the statutes °° on the part of the mortgagee to fore- 
close as distinguished from an entry with the con- 
sent in writing of the mortgagor,®® and from an 
entry under process of law,®’ must be open and 
peaceable,®® and, ordinarily, made in the presence 
of two witnesses, depending on the provisions of 
the particular statute.°® 

[§ 1227] (3) With Consent of Mortgagor. Under 
some statutes? the entry to foreclose may be with 
the consent in writing of the mortgagor or those 
holding under him,? after which the procedure to be 
followed is just like after a peaceable entry.* 

[§ 1228] (4) Under Process of Law. Under some 


91. Scott v. McFarland, 13 Mass. 

309. 
92. See infra § 1138 et seq. 2 Sumn. 401 (Maine). 
93. Haynes v. Wellington, 25 Me. [b] 

458. 


94. Freeman v. Atwood, 50 Me. 
473; Roberts v. Littlefield, 48 Me. 61; 
Hurd v. Coleman, 42 Me. 182; Ireland 
v. Abbott, 24 Me. 155. See also infra 
$§ 1225-1230. 

95. Hawaii Rev. L. (1925) § 2884; 
Me. Rev. St. (1916) c 95 § 3 par III; 
Mass. Gen. L. (1921) c¢ 244 §$§ 1, 10; 
N. H. Pub. St. (1901) c 1389 § 14 par 1 
Ti, 16;°R. 1. Gen: St. (1923): '¢7302'§ 3. 

96. See infra § 1227. 

97. See infra § 1228. 

98. Hawaii.—Butterfield v. 
12 Hawaii 337. 


particular 


necessary 


2. 


Bon,| [a] After 
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that phrase as used in the statute. 
Gordon v. Hobart, 10 F. Cas. No. 5,609, 


In New Hampshire the stat- 
ute does not require that the entry 
shall be made in the presence of any 
number 
Thompson v. Hla, 58 N. H. 490. 
luargeyi'v.. Taylor} %5 Ni cH, -2115 172) A 
375 (holding that more than one wit- 
ness to a peaceable entry was un- 
in connection with 
evidence of such entry). 

Hawaii Rev. L. (1925) § 2884; 
Me. Rev. St. (1916) ¢ 95 § 3 par II. 
Butterfield v. Bon, 
337; Hurd v. Coleman, 42 Me. 182. 
condition 
mortgagee may foreclose by entry 


‘41 C.J.] 899 


statutes,* entry to foreclose, instead of being open 
and peaceable® or with consent in writing of the 
mortgagor,® may be by or under process of law,’ gen- 
erally by writ of entry;° and such an entry has the 
same force and effect of, and is equivalent to, a 
peaceable entry to foreclose.® 

Forcible entry and detainer. A mortgagee cannot 
resort to the process of forcible entry and detainer 1° 
for the purpose of obtaining possession to foreclose 
his mortgage, where he has attempted to take pos- 
session under the mortgage for breach of condition, 
and his attempt has been repelled by the mort- 
gagor.11 

[§ 1229] (5) By Agent. The mortgagee may em- 
ploy another person to act in this matter under his 
own direction,?? and the authority of such agent need 
not be under seal or even in writing.** 

Ratification of unauthorized entry. A mortgagee 
may ratify an entry made by an agent or attorney 
without authority.'* 

[§ 1230] (6) Entry on Part or on One of Several 
Parcels. Entry on part of a large tract or on one of 
several pieces of land included in the same mortgage 
gives possession of all the land embraced in the 
mortgage,'® although the lots or parcels may be quite 


[b] Entry not considered “by 
process of law.”—(1) Possession by 
consent, without process, cannot be 
considered as an entry “under proc- 
ess of law.” Riddle v. George, 58 
N. H. 25, 26. (2) A voluntary sur- 
render of the premises by the mort- 
gagor and an entry by the mortga- 
gee after decree iS not an entry 
“under process of law.” Riddle v. 
George, Supra. (3) A voluntary sur- 
render by the mortgagor after judg- 
ment of foreclosure, and even the 
taking of a lease from the mortga- 
gor, which recites the judgment, 
merely gives ordinary peaceable pos- 
session to the mortgagee and does 
not constitute possession. under the 
Bellows v. Stone, 14 N. H. 


of witnesses. 


See 


other 


12 Hawaii 


broken a 


Me.—Carney v. Averill, 110 Me. 172, 
85 A 494; Boyd v. Shaw, 14 Me. 58. 

Mass.—Hallowell v. Ames, 165 
Mass. 128, 42 NE 558; Whitney v. 
Guild, 11 Giay 496; Thayer v. Smith, 
17 Mass, 429. 

N. H.—Largey v. Taylor, 75 N. H. 
Dit (eek Sib. Rosswv. iueavitty 10 
N.H. 602, 50 A -110: 


N. S.—Macdonald v. Doucet, 45 N. 
S> 114. 
[a] Eutry is open if made in the 


presence of two competent witnesses 
whose certificate thereof is Sworn 
to and duly recorded. Thompson v. 
Kenyon, 100 Mass. 108. 

[b] Entry is peaceable if not op- 
posed by the mortgagor or other per- 
son claiming the premises. Thomp- 
son v. Kenyon, 100 Mass. 108. 

[c] Secret entry.—(1) An entry 
by the mortgagee, made, certified, 
and recorded in conformity with the 
statute, will effectually foreclose the 
mortgage, after the lapse of three 
years without redemption, although 
it was purposely made in _ secret. 
Ellis v. Drake, 8 Allen (Mass.) 161. 
(2) It is no objection to such entry 
that it was made in the nighttime 
and secretly. Green v. Pettingill, 47 
N. H. 375, 98 AmD 444; Colby v. Poor, 
15 N. H. 198. 

99. Butterfield v. Bon, 12 Hawaii 
337; Smith v. Larrabee, 58 Me. 361; 
Hurd v. Coleman, 42 Me. 182; Wilcox 
v. Wilbur, 15 R. I. 434, 8 A 78. See 
Gordon v. Hobart, 10 F.. Cas. No. 
5,609, 2 Sumn. 401 (Maine). 

{a] Illustration of noncompliance. 
—Posse3sion acquired under a writ 
of possession, in the presence of the 
sheriff delivering it and the mort- 
gagee’s agent receiving it, is not a 
possession “in the presence of two 
witnesses,” within the meaning of 


and possession by the written con- 
sent of the mortgagor or person hold- 
ing under him. Smith vy. Larrabee, 
58 Me. 361. 

3. Kennebec, etc., R. Co. v. Port- 
land, etc., R. Co., 59 Me. 9 [app dism 
14 Wall. (U. S.) 23, 20 L. ed. 850]. 


4 Me. Rev. St. (1916) cc 95 § 8 
par I; Mass. Gen. L. (1921) ec 244 
§$ 1, 10; N. H. Pub. St. (1901) ec 139 


§ 14 par I. 
; EBat inti 33 by ejectment see infra 

5. See supra § 1226. 

6. See supra § 1227. 

7. Hurd v. Coleman, 42 Me. 182; 
Hallowell v. Ames, 165 Mass. 123, 42 
NE 558; Walker v. Chessman, 75 N. 
H, 20, 70 A 248. 

[a] Entry considered as “by 
process of law.”—(1) An entry by 
the mortgagee after writ of posses- 
sion issued or after the time within 
which by law it could have issued is 
an entry ‘“‘by process of law” and 
is as effectual for foreclosure as if 
he had been put in possession by an 
officer having the writ. Hurd v. Cole- 
man, 42 Me, 182. (2) Where the 
assignee of a mortgage recovered 
judgment in the name of assignor, 
but for his own use and benefit, and 
before issue of writ of possession 
entered openly, peaceably, and with 
assent of the mortgagor and con- 
tinued in possession after writ is- 
sued, it was held that from the time 
of the issue of the writ of possession 
the assignee could protect and justify 
his possession under the statute as 
being possession “‘by process of law,” 
and that the foreclosure may be con- 
sidered aS commencing at the date 
of such writ, and as being complete 
at the expiration of three years from 
that time. Hurd v. Coleman, supra. 


judgment. 
175 


5 rihanbipna-e: pats by ejectment see supra 

8. See infra §§ 1268-1328. 

9. Walker v. Chessman, 75 N. H. 
20, 70 A 248. 

16. See generally Forcible Entry 
and Detainer 26 C. J. p 797. 

11. Walker v. Thayer, 113 Mass. 
36; Gerrish v. Mason, 4 Gray (Mass.) 
432; Hastings: v. Pratt, 8 Cush: 
(Mass,.) 121; Larned ‘vy. Clarke, . 8 
Cush. (Mass.) 29. See also supra 


§ 584. 

12. Cutts v. York Mfg. Co., 18 Me. 
190; Worthy v. Warner, 119 Mass. 
550. See Bennett v. Conant, 10 Cush. 
(Mass.) 163 (where entry was made 
by an agent and was not questioned). 

13. Barnes v. Boardman, 149 Mass. 
106, 21 NE 308, 3 LRA 785: (where 
entry was made by an attorney, his 
authorization only being questioned). 

14. Rangely v. Spring, 28 Me. 127; 
Cutts v. York Mfg. Co., 18 Me. 190. 

15. Rangely v. Spring, 28 Me. 127; 
Spring v. Haines, 21 Me. 126; Bennett 
v. Conant, 10 Cush. (Mass.) 163; 
Largey“v. Taylor, 75 IN. Hs 211, S720 A 
375; Green v. Pettingill, 47 N. H. 375, 
93 AmD 444; Green v. Cross, 45 N. H. 
574. See Shapley v. Rangeley, 21 
F. Cas. No. 12,707, 1 Woodb. & M. 213 
(Maine). But see Ray y. Scripture, 
67 N. H. 260, 29 A 454 (holding that 
foreclosure by entry under process of 


‘law and continued actual possession 


do not extend to a part of the mort- 
gaged premises which was occupied 
by a tenant of the mortgagor, who 
never attorned to the mortgagee, and 
of which the mortgagee never had 
any possession except his legal seizin 
under the mortgage and a momentary 
entry). 

{a] An entry on part of the mort- 


900 [41 0.32] 


remote from one another.*® 

[§ 1231] d. Certificate of Witnesses or Memoran- 
dum of Mortgagor’s Consent—(1) In General. The 
peaceable entry, in the presence of witnesses to fore- 
close,’ generally is required to be signed +8 and veri- 
fied 1° by witnesses as proof-of entry,?° done in com- 
pliance with the statute.21 The memorandum in 
writing of the mortgagor’s consent to an entry to 
foreclose 22 cannot be made by the mortgagor in his 
capacity as mortgagor, after he has assigned his 
equity of redemption,?* even though he still remains 
in possession of the premises.** 

Estoppel of mortgagor signing certificate. A mort- 
gagor who signs a certificate on the mortgage of a 
lawful entry on the mortgaged premises cannot deny 
the fact of such entry.®® 

[§ 1232] (2) On Mortgage or by Separate Instru- 
ment. The certificate need not be made on the mort- 
gage itself but may be on a separate paper.?° 

[§ 1233] (3) Contents-—(a) In General. To effect 
foreclosure by a peaceable entry and possession in 
the presence of two witnesses, the certificate by them 
signed and recorded must contain all the facts essen- 
tial to that purpose.?” The certificate of the entry 
by the mortgagee must set forth that the entry was 
made for breach of condition ?* or for the purpose 
of foreclosure,” and also should recite that the entry 
was open and peaceable,®® although it has been held 
that a failure to aver in the certificate an open and 
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[§§ 1230-1237 


peaceable entry *! for condition broken *? does not 
invalidate it if there is no evidence to the contrary. 

[§ 1234] (b) Stating Time of Entry. The time of 
entry must be stated in the certificate.** Without 
showing an entry at a time certain for breach of con- 
dition, in order to foreclose a mortgage, the cer- 
tificate will be of no avail.2* It is not enough for 
the mortgagee to make a certificate in which the 
time of entry is stated.*® 

The words ‘‘time of entry’’ have been construed 
to mean the ‘‘date and day’’ of entry and not the 
‘hour and minute”’ of the day.*® 

[§ 1235] (4) Signature. To meet the statutory 
requirements *7 the witnesses must sign the certifi- 
cate of entry to foreclose.** 

By mark. The signature of a witness to the cer- 
tificate is sufficient if made by mark.*° 

Mortgagor who has conveyed the equity of re- 
demption and ceased to claim any title to the prem- 
ises, cannot sign the certificate as consenting mort- 
gagor,?® although he remains in possession of the 
premises.*+ 

[§ 1236] (5) Verification. The certificate must be 
sworn to before a competent officer,*? such as a jus- 
tice of the peace #2 or a notary public.** __ ; 

[§ 1237] (6) Recording. The certificate of wit- 
nesses or the memorandum of the mortgagor’s con- 
sent must be recorded as the law directs,*® at the 


gaged land (1) is a sufficient entry! 25. Bennett v. Conant, 10 Cush.] conditions of the mortgage need not 
of all included within the mortgage.|(Mass.) 163; Lawrence y. Fletcher, | be included in the certificate of entry. 
Lennon v. Porter, 5 Gray (Mass.)/10 Metc. (Mass.) 344. Peterson v. Waialua Agricultural Co., 
318; Raymond v. Raymond, 7 Cush. 26. Chase v. Gates, 33 Me. 363;|Ltd., 18 Hawaii 157. 


(Mass.) 605. (2) Entry on part of 
land mortgaged by one general de- 
scription is sufficient as to the whole 
of the land, even against a claimant 
who, during a three years’ period for 
redemption, had possession of part of 
the land and blasted and carried away 
stone therefrom. Lennon vy. Porter, 
supra (these acts being considered 
as done in Subordination to the title 
of the mortgagee). (3) Where land, 
part of which is subject to a life 
estate, is mortgaged, and the mort- 
gagee enters into the residue and re- 
tains peaceable possession for a year, 
having complied with the foreclosure 


statute, the mortgage will be fore- 
closed. Colby v. Poor, 15 N. H. 198. 
[b] Entry on one of several lots 


(1) covered by the same mortgage is 
sufficient. Fletcher v. Cary, 103 Mass, 
475. (2) Entry upon one of several 
lots covered by the mortgage will 
give the mortgagee constructive legal 
possession of all the lots, as against 
the mortgagor or any person after- 
ward entering without right on any 
of the lots. Green v, Pettingill, 47 
N. H. 375, 983 AmD 444. 

[ec] Entry on one of two parcels is 
entry on both. Bennett v. Conant, 10 
Cush, (Mass.) 163. 

16. Fletcher v. Cary, 103 Mass. 
485; Green v. Pettingill, 47 N. H. 375, 
aaa 444; Colby v. Poor, 15 N. H. 


17. See supra § 1226. 

18. See infra § 1235. 

19. See infra § 1236. 

20. See infra § 1249. 

21. See statutory provisions supra 
§ 1226 note 95. 

[a] Formerly in Massachusetts no 


certificate was necessary, and actual 
entry, in the presence of two wit- 
nesses, followed by open and peace- 
able possession, was all that was re- 
quired. Whitney v. Guild, 11 Gray 
496; Scott v. McFarland, 13 Mass. 
309. See Boyd v. Shaw, 14 Me. 58 
(construing the old Massachusetts 
statute). 

22. See supra § 1227. 

23. Sisson v. Tate, 109 Mass. 230. 

24, Sisson v. Tate, supra. 


Sisson v. Tate, 109 Mass. 230; Bart- 
lett v. Johnson, 9 Allen (Mass.) 530; 
Bennett v. Conant, 10 Cush. (Mass.) 
163; Swift v. Mendell, 8 Cush. (Mass.) 
3857; Lawrence v. Fletcher, 10 Mete. 
(Mass.) 344. 

27. Peterson v. Waialua Agricul- 
tural Co., Ltd., 18 Hawaii 157; But- 
terfield v. Bon, 12 Hawaii 337; Morris 
v. Day, 37 Me. 386; Thompson vy. 
Kenyon, 100 Mass. 108; Howard v. 
Mandy, 35 N.<H. 315. 


[a] Insufficient certificate.—‘‘The 
certificate presented in this case, 
states ‘the condition of said mort- 


gages having been broken, the said 
Day claims to foreclose the same.’ 
It does not state that he made an 
entry for that purpose, or for breach 
of the conditions. He might claim 
to foreclose them without doing the 
acts necessary to effect it. The cer- 
tificate then proceeds and states: ‘We 
the subscribers ... went with him 
on all the premises.’ ... Here is no 
statement of an entry for breach of 
condition or to foreclose. All which 
is stated in the certificate might have 
been legally done without any entry 
made for breach of conditions.” Mor- 
ris v. Day, 37 Me. 386, 388. 

[b] Stating that mortgagor con- 
sents (1) that mortgagee may enter 
into possession of the premises is 
not sufficient. Chamberlain v. Gardi- 
ner, 38 Me. 548. (2) Foreclosure can- 
not be effected by the written admis- 
Sion of the party in a manner not au- 
thorized by statute. Pease v. Benson, 
28 Me. 336. : 

[c] Mortgagee’s intention, how- 
ever clearly expressed, without show- 
ing that he has performed the acts 
necessary to that purpose, will be in- 
effectual to establish a foreclosure. 
Morris v. Day, 37 Me. 386. 


28. Morris v. Day, supra. 

29. Morris v. Day, supra. 

30. See cases infra notes 31, 32. 

31. Thompson vy. Kenyon, 100 
Mass. 108; Hawkes v. Brigham, 16 
Gray (Mass.) 561. 

32. Peterson v. Waialua Agricul- 
tural Co., Ltd., 18 Hawaii 157. 

[a] Averment of default in the 


33. Butterfield v. Bon, 12 Hawaii 
337; Snow v. Pressey, 82 Me. 552, 20 A 
78; Freeman v. Atwood, 50 Me. 473; 
Fuller v. Russell, 6 Gray (Mass.) 
128; Howard v. Handy, 35 N. H. 315. 

84. Morris v. Day, 37 Me. 386. 

35. Snow v. Pressey, 82 Me. 552, 
20 A 78 (it is not enough for the 
magistrate to state the time when the 
witnesses made oath to the truth of 
their certificate before him, for the 
oath may have been administered 
long after the entry). 

36. Butterfield v. Bon, 12 Hawaii 
337; Freeman v. Atwood, 50 Me. 473; 
Fuller v. Russell, 6 Gray (Mass.) 
128: Howard v. Handy, 35 N. HB. 315: 

87. See statutory provisions supra 
§ 1226 note 95. 

38. Butterfield v. Bon, 12 Hawaii 
337; Wyman v. Porter, 108 Me. 110, 


79 A 371; Thompson v. Kenyon, 100 
Mass. 108. 
fa] An unsigned certificate in- 


validates the title of a grantee of a 
foreclosing mortgagee not in posses- 
sion. Wyman v. Porter, 108 Me. 110, 


19 Avid 718 
39. Thompson v. Kenyon, 100 Mass. 
108. 
40. Sisson v. Tate, 109 Mass. 230. 
41. Sisson v. Tate, supra. 
42. Butterfield v. Bon, 12 Hawaii 


3387; Murphy v. Murphy, 145 Mass. 
224, 13 NE 474; Judd v. Tryon, 131 
Mass. 345. ; 

43. See Judd v. Tryon, 131 Mass. 
345 (construing Gen. St. ec 140 §§ 


1-2), 

[a] Mortgagee, although a justice 
of the peace, cannot himself adminis- 
ter the oath. Judd v. Tryon, 131 
Mass. 3845. 

44. Murphy v. Murphy, 145 Mass. 
224, 18 NE 474. 

[a] Notary public.—Although the 
statute directs that the certificate 
shall be sworn to before a justice of 
the peace, it is sufficient if sworn to 
before a notary public. Murphy v. 
Murphy, 145 Mass. 224, 13 NE 474. 

45. Butterfield v. Bon, 12 Hawaii 
337; Carney v. Averill, 110 Me. 172, 
85 A 494; Chase v. Marston, 66 Me. 
271; Potter v. Small, 47 Me. 293; Hay- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 1237-1242] 


place *® and within the time prescribed.*? 

The effect of recording is to make the entry legal 
and binding as between the mortgager and mort- 
gagee *8 and to afford full and constructive notice 
of all the material facts to all the persons having 
occasion to know and act on such facts.*® 

Failure to record the certificate or memorandum 
ordinarily renders the foreclosure proceeding incom- 
plete and ineffective.°° Where a mortgagee, after 
condition broken, enters the premises declaring his 
purpose to be to foreclose, but neglects to record the 
certificate required by statute, he cannot afterward 
maintain an action against one acting under the 
mortgagor for hay cut on the premises, claiming that 
his entry was sufficient to entitle him to rents and 
profits.>+ 

[§ 1238] 10. Notice—a. In General. Generally 
speaking the mortgagor or owner of the equity of 
redemption is entitled to notice of the mortgagee’s 
intention to exercise his right to foreclose his mort- 
gage.°? This notice must be given in the manner 
designated by statute,°* which may be by entry and 
reeord of the-certificate or memorandum of entry,°4 
by publication,®®> or by a judicial proceeding cul- 
minating in a judgment for a writ of possession,*¢ 
depending on the particular statute under which 
foreclosure is being sought. 

[§ 1239] b. By Record of Certificate of Entry. 
Except where it is otherwise provided by statute,°* 
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compliance with statute and recording the certificate 
or memorandum of entry are constructive notice to 
all persons.°® The registration is a complete and au- 
thoritative notice to all persons of the faet and date 
of the mortgagee’s peaceable entry; of the cause 
of such entry, namely, the breach of conditions; and 
of his purpose to foreclose, necessarily implying his 
intention to keep for the term of three years the 
possession he has lawfully aequired.®® The certifi- 
cate being duly recorded, it is wholly immaterial 
whether the owner of the equity of redemption had 
any actual knowledge of it or not.®° 

[§ 1240] c. By Publication °1—(1) In General. In 
addition to peaceable entry, publication of notice of 
foréclosure in a newspaper is required in New 
Hampshire.®? The statute requiring publication of 
the notice ® has been declared to be mandatory ;°* 
actual notice is not sufficient.®® 

[§ 1241] (2) Contents. The published notice must 
state that the possession. was taken for breach of 
condition °¢ and for the purpose of foreclosure,®’ and 
must be free from errors calculated to mislead.** 

[§ 1242] (8) Effect. Publication of notice of en- 
try in a newspaper has the same effect in law as 
personal service of notice,®® even though as a matter 
of fact the mortgagor has no knowledge of the pub- 
lication;’° and it constitutes sufficient notice to all 
persons interested that the foreclosure has been 
commenced." 


ae v. Peirce, 165 Mass. 359, 43 NE 
TAG; ; 

[a] Neglect of register to make a 
note of reference from the record of 
certificate of entry by the mortgagee 
for breach of condition to the record 
of the mortgage, and vice versa,..can- 
not affect the rights of the ‘parties 
to the mortgage or those claimingyun- 
der them. Hayden v. Peirce, 165 
Mass. 359, 43 NE 119 (the provision 
of the statute being regarded as di- 
rectory). 

[b] When the certificate is filed in 
a new registry district, one other 
than the district in which the mort- 
gage was recorded, it is not necessary 
that the note of reference to the 
record of the certificate should be 
made on the margin of the record of 
the mortgage within thirty days after 
An entry. Clark v. Crosby, 101 Mass. 

s 


46. Butterfield vy. Bon, 12 Hawaii 
337. 

47. Butterfield v. Bon, supra; Bar- 
ton v. Conley, 119 Me. 581, 112 A 670; 
Fitchburg Co-Op. Bank v. Norman- 
din, 236 Mass, 332, 128 NE 415. 


48. Bennett v. Conant, 10 Cush. 
(Mass.) 163. 

49. See infra § 1239, 

50. Potter v. Small, 47 Me. 293; 


Chamberlain v. Gardiner, 38 Me. 548; 
Southard v. Wilson, 29 Me. 56; Fitch- 
burg Co-op. Bank v. Normandin, 236 
Mass. 332, 128 NE 415 (even where 
possession was had for statutory 
period); Gerrish v. Black, 122 Mass. 
76; Ellis v. Drake, 8 Allen (Mass.) 
161; Robbins vy. Rice, 7 Gray (Mass.) 
202; Lennon v. Porter, 5 Gray (Mass.) 
ane Swift v. Mendell, 8 Cush. (Mass.) 
B57 


{a] In New Hampshire the record- 
ing of the affidavits of the party and 
witnesses and of the published notice 
is held to be no part of the fore- 
ciosure. 'Thompson v. Ela, 58 N. H. 
490 


51. Potter v. Small, 47 Me. 293. 

Rents and profits generally . see 
supra § 604 et.seq. 

52. Davis v. Rodgers, 64 Me. AO 
Barnes v. Boardman, 152 Mass. OL, 
25 NE: 623, 9. duRA 571; Thayer: iv: 
Smith, 17 Mass. 429; Scott v. McFar- 
jand, 13 Mass. 309; Newall v. Wright, 
3 Mass. 138, 3 AmD 98; and infra 
§§ 1239- 1244, 

[a] Breach of several conditions. 


—A mortgagee who has entered for 
the breach of one condition and given 
notice thereof need not give further 
notice of the breach of other con- 
ditions. Mann v. Richardson, 21 Pick. 
(Mass.) 855. 

53. See statutory provisions supra 
§§ 1226 note 95, 1227 note 1. 


54. See infra § 1239. 

55. See infra § 1240. 

56. See infra § 1243. 

57. Notice by publication see infra 
§ 1240. 

58. Lennon v. Porter, 5 Gray 


(Mass,) 318; and cases infra this sec- 
tion. 

59. Davis v. Rodgers, 64 Me. 159; 
Fletcher v. Cary, 103 Mass. 475; Ellis 
v. Drake, 8 Allen (Mass.) 161; Hobbs 
v. Fuller, 9 Gray (Mass.) 98; Bennett 
v. Conant, 10 Cush. (Mass.) 163. 

[a] Notice to subsequent mort- 
gagee.—(1) Entry certificate and 
record thereof, under Rev. St. ¢ 107 
§ 2, is sufficient without notice to a 
second mortgagee in possession un- 
der a previous entry for foreclosure. 
Hobbs v. Fuller, 9 Gray (Mass.) 98. 
(2) An entry to foreclose, duly made 
under a first mortgage and recorded, 
is effectual as against a second mort- 
gagee without actual notice, although 
the first mortgagee is also the owner 
of the equity of redemption. Thomp- 
pou vy. Tappan, 139 Mass. 506, 1 NE 

[b] Not conclusive of mortgagee’s 
right.—A record ofa certificate of en- 
try is a prerequisite to a foreclosure, 
but is not conclusive evidence that 
the mortgagee had a legal right thus 
to enter. Pettee v. Case, 11 Gray 
(Mass.) 478. e 

60. Davis v. Rodgers, 64 Me. 159, 
162; Fletcher v. Cary, 103 Mass. 475; 
Ellis v. Drake, 8 Allen (Mass.) 161, 
163; and cases Supra note 59. 

“Fntry by the mortgagee for con- 
dition broken, in the presence of two 
witnesses, and a certificate thereof 
duly sworn to before a justice of the 
peace, and duly recorded, are all that 
is necessary to effect a foreclosure.” 
Ellis v. Drake, supra. 

“The mortgagor, or his assignee, 
knew, or was bound to know whether 
or not there was then or had been a 
forfeiture of the conditions of the 
mortgage. He knew, or was bound 
to know, that the mortgagee, if there 
was a forfeiture, had a right to enter 


for condition broken; that if in pos- 
session of the mortgaged premises 
after such forfeiture he might bein 
for the wurposes of foreclosure; and 
that the county registry of deeds 
would disclose whether he had en- 
tered under the statute to foreclose 
or not. It, therefore, was for the 
mortgagor to examine the registry 
after forfeiture, not for the mort- 
gagee to serve him with notice of 
what he had done, or of the certificate 
on record.’ Davis v. Rodgers, supra. 

61. Foreclosure by publication see 
infra § 1329. 

62, Thompson v. Ela, 58 N. H. 
490; Riddle v. George, 58 N. H. 25; 
Hall v. Hall, 46 N. H. 240; Howard v. 
Handy, 35.N. H. 315; Colby v. Poor, 
15 N. H. 198; Bellows v. Stone, 14 N. 
iS Bally 

{a] Formerly in New Hampshire 
no notice by publication in a news- 
paper was necessary. Howard v. 
Handy, 35 N. H. 315, 324; Downer v. 
Clement, 11 N. H. 40; Gilman v. Hid- 
den, 5 N. H. 30; Kittredge v. Bellows, 
4.N. H. 424 

63. N. H. Pub. St. c 139 § 14. 

64. Ashuelot R. Co. v. eee 


N. H. 387; Howard v. Handy, 
HRS ES? 
65. Ashuelot R. Co. v. Elliott, 52 


N. H. 387. 
66. Green v. Davis, 44 N. H. 71. 
[a]. Notice was insufficient which 
stated that the mortgagee took quiet 
possession by entering, and therefore 
claims a foreclosure for condition 
broken. Green v. Davis, 44 N. H. 71. 
67. Green v. Davis, 44 N. H. 71. 
68. Abbott v. Banfield, 43 N. H. 
152 (substituting the word ‘mort- 
gagee’’ where the word ‘‘mortgagor” 
should occur is a material error, Dae 
to mislead, and vitiates the notice). 
69. Walker v. Chessman, 75 N. H. 
20, 70 A 248. 


70. Walker v. Chessman, supra. 
71. Howard v. Handy, 35° N. 
315. To same effect Thompson vy. 


Ela, 58 N. H. 490. 

[a] AN persons interested (1) “are 
bound to take notice [of the publi- 
cation], or abide the consequences.” 
Kittredge v. Bellows, 4 N. H. 424, 
433. To same effect Downer v. Cle- 
ment, 11 N. H. 40; Gilman v. Hidden, 
5 N. H. 30. (2) All persons interested 
“are constructively notified that the 
mortgagee is proceeding in accord- 
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[§ 1243] d. By Judicial Proceeding. Where the 
entry is under process of law, no publication or per- 
sonal notice of the purpose of the entry, to the mort- 
gagor, is necessary, the record of the proceedings 
being sufficient.72 A mortgagor is bound to know of 
the judgment, its legal effect, and of the issuing of 
a writ of possession, or when by law it might issue.*? 
Where the mortgagee enters under a writ of posses- 
sion to foreclose, subsequent mortgagees are entitled 
to no notice of such entry and possession.’4 

[§ 1244] e. Where Mortgagee Already in Posses- 
sion. Where the mortgagee, at the time a breach 
of condition occurs, is already in possession, he must 
give the mortgagor notice of his intention to hold 
the possession thereafter for the purpose of f6re- 
closure,"® and the period of possession required to 
complete a foreclosure will not begin to run until 
such notice is given,’® although it seems that, in the 
absence of any such notice, the mortgagor may elect 
to consider and treat him as being in for the purpose 
of a foreclosure.” Such notice should ordinarily be 
given to the mortgagor personally ** or published as 
the statute directs.7” A mortgagee in actual occu- 
pation after breach of condition has a right to en- 
ter peaceably in the presence of two witnesses, lo 
foreclose, without notifying the mortgagor of his 
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intention to do so,8° or of the fact that it has been 
done.*+ 

[§ 1245] 11. The Possession—a. Necessity of Ac- 
quisition. It is essential to this method of fore- 
closure that the mortgagee should take and hold the 
actual possession of the mortgaged premises, either 
upon his entry thereon for the purpose of fore- 
closure,®* or on a written and recorded surrender of 
the possession by the mortgagor,®*? or on his being 
put in possession under process of law.** Whether 
possession has been taken is a question of fact.®® 

[§ 1246] b. What Constitutes; Sufficiency—(1) 
In General. While the possession which the mort- 
gagee is required to take and to maintain in order 
to accomplish an effectual foreclosure is an actual 
possession,®* and must be more than an original 
technical seizin, even when reinforced by a momen- 
tary entry: under process,®* in Massachusetts, where 
the statute has received a ‘‘liberal construction,’’ °8 
it has been said that the possession is taken under 
a formal entry and there may be a constructive 
rather than a literal taking of possession;%? and it 
has been there held that the possession may not be a 
personal oceupation of the mortgaged estate by him-_ 
self, or even the actual appropriation of the rents 
and profits.°° Although the mortgagee, after an en- 


ance with the mortgage-contract to 
foreclose their rights, and that if 
they desire to protect them they must 
satisfy the mortgagee’s claim within 
a yedr.” Walker v, Chessman, 75 N. 
H, 20, 22. 70 A 248. 

‘72, Walker v. Chessman, 75 N. H. 
20, 22, 70 A 248 (where action was 
against a disseizor). 

“The publicity of the entry and 
possession, which the advertisement 
is designed to afford [see supra 
§ 1223], when the entry is peaceable, 
is also afforded by the action at law 
and the consequent judicial record, 
when the mortgagee is put in pos- 


session under legal process.” Walker 
yv.. Chessman, supra. 
{a] “Methods of notice compared.” 


—Whether the notice is by publica- 
tion (See supra § 1240) or by judicial 
record in an action at law (see supra 
§ 1243) all persons interested ‘are 
presumed to know that his [the mort- 
gagee’s] rightful entry and posses- 
sion under the mortgage were for the 
purposes disclosed,—in the new case 
by the advertisement, and in the 
other by the court record. There is 
no legislative purpose expressed that 
more direct and explicit information 
should be given to the interested 
parties, and none can be inferred.” 
Walker v. Chessman, 75 N. H. 20, 22, 
70 A 248, 

73. Hurd v. Coleman, 42 Me. 182. 

74. Downer v. Clement, 11 N. H. 
40. 

75, Ayres v. Waite, 10 Cush. 
(Mass.) 72; Gibson wv. ‘Crehore, 5 
Pick. (Mass.) 146; Scott v. McFar- 
land, 13 Mass. 309; Pomeroy v. Win- 
ship, 12 Mass. 514, 7 AmD 91; Newall 
v. Wright, 3 Mass. 138, 3 AmD 98; 
Erskine v. Townsend, 2 Mass. 493, 3 
AmD 71. 

{a]. Where the entry is for other 
purposes, such as to take the rents 
and profits, it is not an entry for 
foreclosure and cannot become effec- 
tive as such except on due notice 
after condition broken. Hunt v. 
Stiles, 10 N. H. 466. 

76. See cases supra note 75. 

[a] Where # mortgagee enters be- 
fore condition broken, the limitation 
of the time to redeem does not com- 
mence until notice by the mortgagee 
to the mortgagor that he shall hold 
the possession for the breach of the 
condition. Newall v. Wright, 3 Mass. 
138, 3 AmD 98. 

77. Scott v. McFarland, 13 Mass. 


309; Pomeroy v, Winship, 12 Mass. 
5b4, 7 AmD 91. 


78 See Scott v. McFarland, 13 
Mass, 309. 
[a] A public declaration in the 


presence of witnesses may be equiva- 
lent to notice that the mortgagee in 
possession intends to convert his pos- 
session into one for foreclosure. Scott 
v. McFarland, 13 Mass. 309 (where 
the mortgagor was without the state, 
Bt has no agent or family within 
ity 

[b] Loose conversation is not 
sufficient to constitute notice that the 
mortgagee intends to consider his 
possession as possession for fore- 
ees Scott v. McFarland, 13 Mass. 


: 79. N. H. Pub. St. (1901) e 139 
" Notice by publication see supra 
§ 1240. 


&0. Davis v. Rodgers, 64 Me, 159; 
Hobbs v. Fuller, 9 Gray (Mass.) 98. 

81. See cases supra note 80. 

[a] Reason for rule.—The mort- 
gagor is bound to know whether or 
not he has performed the condition, 
and that if he has not the mortgagee 
has a right of entry to foreclose, and 
that the registry of deeds will inform 
him whether or not the mortgagor 
has exercised his right. Davis v. 
Rogers, 64 Me. 159. 

Constructive notice by entry and 
record of certificate see supra § 1239. 

82. Bartlett v. Tarbell, 12 Allen 
(Mass.) 123; Mitchell v. Shanley, 12 
Gray (Mass.) 206; Thayer v. Smith. 
17 Mass. 429; Largey v. Taylor, 75 
N. H. 211, 72 A 375; Macdonald v. 
Doucet, 45 N. S. 114. 

[a] A mortgagee cannot by mere 
lapse of time become the owner of 
the land mortgaged, unless he elects 
to be so and makes formal entry for 
condition broken in the presence of 
witnesses, or enters by virtue of an 
execution on the mortgage deed. 
Goodwin v. Richardson, 11 Mass. 469. 

[b] Mortgagee under guardian- 
ship.—Where a mortgagee enters for 
breach of condition, and is thereafter 
put under guardianship as a spend- 
thrift, the guardian is authorized to 
restore possession to the mortgagor 
in order to prevent a foreclosure. 
more es v. McIntier, 19 Pick, (Mass.) 
vo . 

{c] Suggestion to mortgagor’s 
agent on the premises to cut hay for 
the benefit of the mortgagee was held 


not taking possession for the purpose 
of foreclosure. Macdonald v. Doucet, 
45 N.S. 114: 

Peaceable entry see supra § 1226. 

83. Southard v. Wilson, 29 Me. 56. 
§ ao on written consent see supra 
§ 2227. 

84. Walker v. Chessman, 75 N. H. 
20, 70 A 248; Ray v. Scripture, 67 N. 
H. 260, 29 A 454. 

Entry under process of law see 
suprai§ 1228. 

e5a* Cate v. Cate, 80 N. H. 16, 112 
A 826. y 

86. Jarvis v. Albro, 67 Me. 310; 
Chase v. Marston, 66 Me. 271; Storer 
v. Little, 41 Me. 69; Chamberlain v. 
Gardner, 38 Me. 548; Bartlett v. San- 
born, 64 N. H. 70, 6 A 486; Gilman y. 
Hidden, 5 N: H. 380. 

[a] Actual rather than construc- 
tive-—(1) Under the statute there 
must be something more than a con- 
tinuance of the legal seizin that had 
been in the mortgagee previously, and 
something more than such continued 
seizin reinforced by a momentary en- 
try. When practical, it must be ac- 
tual, as distinguished from construc- 
tive, possession. Ray v. Scripture, 
67 N. H. 260, 29 A 454; Bartlett v 
Sanborn, 64 N. H. 70, 6 A 486. (2) 
Mortgagee’s constructive possession 
during the year following entry for 
foreclosure is not actual, within the 
meaning of the statute, as against 
the mortgagor’s second grantee who 
has actual and exclusive possession, 
not subordinate in fact to any right 
of any other person during the whole 
of the same year. Bartlett v. San- 
born, supra. 

87. Cate v.) Cate, 80. N. Hi. 16) 102 
A 826; Ray v. Scripture, 67 N. H. 260, 
29 A 454; Bartlett v. Sanborn, 64 N. 
H, 70, 6 A 486. 

88. So said in Bartlett v. San- 
born, 64 N. H. 70, 71, 6 A 486. 

89.. Morse v. Bassett, 132 Mass. 
502; Fletcher v. Cary, 103 Mass. 475; 
Lennon y. Porter, 5 Gray (Mass.) 318; 
Bennett v. Conant, 10 Cush. (Mass.) 
ae Swift v. Mendell, 8 Cush. (Mass.) 


fa] Formerly in Massachusetts, 
prior to the statute providing for the 
recording of the evidence of the mort- 
gagee’s entry, the possession of the 
mortgagee must have been actual © 
and continued. Whitney v. Guild, 11 
Can 496; Thayer v. Smith, 17 Mass. 


90. See cases supra note 89. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 1246-1249] 


try for foreclosure, must hold possession of the 
premises for the prescribed length of time,®* this 
does not mean that he must remain physically in the 
actual occupation and use of the property.®? His 
possession may be passed on to one to whom he as- 
signs the mortgage,®* or held by another in subordi- 
nation to the mortgagee.%* 

Possession acquired under process of law is con- 
tinued under the mortgage and not under the proc- 
ess.95 

[§ 1247] (2) In Subordination to Mortgagee. A 
mortgagee’s possession for foreclosure may be re- 
tained by him through a tenant who attorns to him 
or takes a lease from him,°® or even by the mort- 
gagor himself,®" if he recognizes his occupation as 
being subject and subordinate to the possession of 
the mortgagee;°* and, although the latter cannot 
claim to have-held the possession when he has never 
taken steps to oust a third person, who has remained 
on the premises, claiming as a purchaser from the 
mortgagor,®® yet the mortgagee’s possession is not 
broken by the occasional intrusion of a third per- 
son, claiming under a title subsequent to the mort- 
gage, who exercises acts of ownership with respect 
to the products of the land.t 

[§ 1248] c. Commencement and Duration. Pos- 
session for foreclosure, having been properly ac- 
quired by the mortgagee,? must continue for the 
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statutory period after entry, in order to complete 
the foreclosure,* and in reckoning the time, the day 
of the entry is to be excluded.4 Possession com- 
mences from the date of entry,® or, where the mort- 
gagee is already in possession for purposes other 
than a foreclosure, when the mortgagee gave the 
proper notice of his intention to begin holding pos- 
session for foreclosure.® Continuity of possession 
is not a matter of record like the entry,’ but must be 
proved by other evidence.* Possession once taken 
is presumed to continue until there is an entry in 
opposition thereto.® The continuity of this posses- 
sion is broken by the filing of a bill to redeem,’ but 
not by a conveyance of the premises by the mort- 
gagor to a stranger,’ nor by the filing of a bill by 
a second mortgagee, praying subrogation, subse- 
quently abandoned.” 

Burden of proving continued possession when dis- 
puted is on the mortgagee.1% 

Question of fact. Whether the possession has been 
continued for the requisite period to effect a valid 
foreclosure may be a question of fact, depending on 
the purpose and intention of the parties.14 

[§ 1249] 12. Proof of Entry and Possession. 
While it has been said that, in the absence of con- ~ 
trolling statutory provisions proof of entry, posses- 
sion, recording, and publication could be made only 
pursuant to the rules of the common law,’ by stat- 


91. See infra § 1248. 

92. Hurd v. Coleman, 42 Me. 182; 
Bennett v. Conant, 10 Cush. (Mass.) 
163° Carrington vy. “Smith, — 8. Pick. 
(Mass.) 419; Green v. Pettingill, 47 
N. H. 375, 93 AmD 444; Couch v. 
Stevens, 87 N. H. 169; Wallace v. 
Goodall, 18 N. H. 439. 

93. Hurd v. Coleman, 42 Me. 182; 
Jewell v. Huckins, 79 N. H. 153, 106 
> A 480. 

94. See infra § 1247. 

95. Ray v. Scripture, 67 N. H. 260, 
29 A 454; Hall v. Hall, 46 N. H. 240; 
Couch v. Stevens, 37 N. H. 169. 

96. Lucier v. Marsales, 133 Mass. 
454; Bennett v. Conant, 10 Cush. 
(Mass.) 163; Thompson v. Ela, 58 N. 
H. 490; Howard v. Handy, 35 N. H. 
315; Deming v. Comings, 11 N. H. 
474; Batchelder v. Robinson, 6 N. H. 
12; ‘Kittredge v. Bellows, 4 N. H. 424; 
Wilcox v. Wilbur, 15 R. I, 434, 8 A 78. 

97. Bennett v. Conant, 10 Cush. 
(Mass.)- 163; Swift v. Mendell, 8 
Cush. (Mass.) 357; Howard v. Handy, 
35 -N. H:. 315; Deming v. Comings, 11 
N. H. 474; Gilman v. Hidden, 5 N. B. 
30; Kittredge v. Bellows, 4 N. H 424, 

“Permitting the mortgagor to con- 
tinue in the occupation of the prem- 
ises [after entry by mortgagee] is 
also held not to defeat the operation 
of an entry for foreclosure.” Ellis v. 
Drake, 8 Allen (Mass.) 161, 163 [quot 


Fletcher v. Cary, 103 Mass. 475, 
478]. J 
[a] Such possession is as good as 


though held by the mortgagee i} 
son. Howard v. Handy, 35 N z 
815; Batchelder v. Robinson, 6 N. H. 
12; Kittredge v. Bellows, 4 N. H. 424. 

[b] Foreclosure under an entry 
with consent of mortgagor may ripen 
into a complete foreclosure after 
three years, although the mortgagor 
remained in occupation of the 'prem- 
ises in the same manner as before 
for a longer period than three years. 
Swift v. Mendell, 8 Cush. (Mass.) 357 
(the mortgagor being considered as 
holding under his mortgagee). 

98. See cases supra note 97. But 
see Worster v. Great Falls Mfg. Co., 
41 N. H. 16 (holding that an ac- 
knowledgment, in writing, by a mort- 
gagor, that the mortgagee has en- 
tered and taken peaceable possession 
of the mortgaged premises for the 
purpose of foreclosing, and that he is 
in full and peaceable possession, with 
an agreement that an entry by the 


per- 
ee! 


mortgagor during the year, for the 
purpose of taking the crops and 
carrying on the premises, shall not 
be considered, treated, or claimed to 
be in derogation of the mortgagee’s 
possession, but in subordination to it, 
is not evidence of a foreclosure of 
the mortgage, nor of actual posses- 
sion, against a stranger). 

[al] Presumption.—(1) “For some 
purposes, possession held by the 
mortgagor, or any one claiming un- 
der him by {title subsequent to the 
mortgage, is presumed to be in sub- 
ordination to the mortgage, and not 
adverse. ... But the presumption is 
not conclusive for all purposes.’ 
Bartlett v. Sanborn, 64 N. H. 70, 71, 
6 A 486. (2) After a valid entry by 
a mortgagee, possession and acts 
done in connection with the premises 
by the mortgagor, or other person 
claiming under him, will be consid- 
ered in subordination to the title of 
the mortgagee. Lennon v. Porter, 5 
Gray (Mass.) 318; Hunt v. Hunt, 14 
Pick. (Mass.) 374, 25 AmD 400. 

[b] Mortgagor as tenant at will. 
If the mortgagee after entry permits 
the mortgagor to occupy the premises 
without any agreement to waive the 
entry for condition broken, the mort- 
gagor is taken to be the tenant at 
will of the mortgagee. Porter v. 
Hubbard, 134 Mass. 233; Bennett v. 
Conant, 10 Cush. (Mass.) 163; Swift 
v. Mendell, 8 Cush, (Mass.) 357. 

99. Bartlett v. Sanborn, 64 N. H. 
70, 6 A 486. But see Long v. Rich- 
ards, 170 Mass. 120, 48 NE 1088, 64 
AmSR 281 (holding that the foreclo- 
Sure cannot be defeated by the wrong- 
ful retention of possession by the 
mortgagor, by means of merely fic- 
titious possession which is supposed 
to exist alongside the actual posses- 
sion of the mortgagor). 


2. Lennon: *vi ~Porter, 5° ‘Gray. 
(Mass.) 318. 
2. Methods of acquisition see 


supra §§ 1225-1230. 

3. Barton v. Conley, 119 Me. 581, 
112 A 670 [aff 260 U. S. 677, 43 Sct 
238, 67 L. ed. 456]; Jarvis v. Albro, 
67 Me. 310; Chase v. Marston, 66 Me. 
271; Bartlett v. Tarbell, 12 Allen 
(Mass.) 123; Walker v. Chessman, 75 
N. H. 20, 70 A 248; Ross v. Leavitt, 
70 N. H. 602, 50 A 110; Wendell v. 
New Hampshire Bank, 9 N. H. 404; 
Daniels v. Mowry, 1 R. I. 151. 

4 Jager v. Vollinger, 174 Mass. 


521, 55 NE 458; Haley v. Young, 134 
Mass. 364; Ricker v. Blanchard, 45 N. 
jal ees 

5. Kennebec, etc., R. Co. v. Port- 
lend, etc., R. Co., 59 Me. 9 [app dism 
14 Wall. (U.S.) 238, 20. L. ed. 850]; 
Thompson vy. Vinton, 121 Mass. 139. 

[a] “If possession was taken un- 
der the judgment at law, the equity 
would be foreclosed in three years, 
after such execution of the writ of 
possession.” Kennebec, etc., R. Co. v. 
Portland, ¢étc., RR. Con 759 Me. Gy 26 
[app dism 14’ Wall. (Oi S.) 23, 20-<L. 
ed. 850 

6. See supra § 1222. 

7. See infra § 1249. 

8 Ray v. Scripture, 67 N. H. 260, 
29 A 454. 

9. Brown v. King, 5 Mete. eRe ye 
173; Cate v. Cate, 80 N. H. 16, 112 
826; Largey v. Taylor, 75 Ne ish. Tey 
72 A 375; Wallace v. Goodall, 18 N. ise 
439. Compare infra text and note 13. 

[a] Continued possession is re- 
butted (1) by evidence of reéntry of 
the mortgagor without recognition or 
submission to the mortgagee’s fore- 
closure possession. Largey v. Taylor, 
75 N. H. 211, 72 A 375. (2) But pos 
session by the mortgagor of keys to 
a barn on the premises containing his 
furniture is not conclusive evidence 
of reéntry and possession in oppo- 
sition to the mortgagee’s possession. 
Largey v. Taylor, supra. 

10. Van Vronker v. Eastman, ‘ 
Metc. (Mass.) 157. 


11. Daniels v. Mowry, 1 R. I. 151. 

12. Cate v. Cate, 80 N. H. 16, £12 
A 826. 

13. Barton v. Conley, 119 Me. 581, 


112 A 670 [aff Conley v. Barton, 260 
U. S, 677, 43 SCt 238, 67 L. ed. 456]. 
Compare infra text and note 9. 

14. Cate v. Cate, 80 N. H. 16, 112 
A 826; Frye v. Hubbell, 74 N. H. 358, 


68 A 325, 17 LRANS 1197; Ross v. 
Leavitt, 70 N. H. 602, 50° A -11L0% 
Thompson. vy. Paris,” 63a Neo i, o42ne 


Hall v. Hall, 46 N. H. 240; Howard 
v. Handy, 35 N. H. 315; Deming v. 
Comings, 11 N. H. 474; Downer v. 
Clement, 11 N. H. 40; Gibson v. 
Bailey, 9 N. H. 168; Gilman v. Hidden, 
DeNG SEL BOs Kittredge v. Bellows, 4 
N. H. 424. 

LSro argeyaoyv.ie Daylor, wu a UNG. vit. 
211, 72 A 375; Seely v. Manhattan L. 
Ins. Co., 72 N. H. 49, 55 A 425. 

[a] Evidence insufficient.—A paper 
signed and sealed by both the parties 
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ute 1® the certificate of witnesses ‘7 or the memo- 
randum of the mortgagor in writing,!® which is re- 
quired to be recorded *° or published,”° is the proper 
statutory evidence of the entry and possession of 
the mortgagee *! and is prima facie evidence of all 
facts therein stated necessary to the foreclosure.*” 
In New Hampshire it has been held that the stat- 
ute °° merely provides an additional method by 
which evidence of entry, possession, and publication 
may be preserved,** and that the facts may be es- 
tablished by affidavits of persons having knowl- 
edge > or other competent evidence.*°® 

[§ 1250] 13. Waiver of Entry; Opening Fore- 
An entry for the purpose 
of foreclosure may be waived and released by the 
mortgagee,”’ either expressly 7° or by conduct incon- 


closure—a. In General. 


to the mortgage, reciting that, there 
having been a breach of the condition 
of the mortgage, the mortgagee had 
taken peaceable possession of the 
premises in the presence of the sub- 
scribing witnesses, and had leased 
them to the mortgagor, was insuffi- 
cient evidence to support a foreclo- 
sure, where there was no other evi- 
dence of possession taken, and the 
mortgagor had continued in posses- 
sion without any demand or payment 
of rent, and his wife, having an in- 
terest in the property, had no knowl- 
edge of the instrument or of any 
agreement as to foreclosure. Hadley 
v. Houghton, 7 Pick. (Mass.) 29. 

16. See statutory provisions supra 
§ 1100 note 4, 


17. See supra § 1231. 
18. See supra § 1231. 
19. See supra § 1237. 
20. See supra § 1240. 
21. Butterfield v. Bon, 12 Hawaii 


337; Thompson v. Kenyon, 100 Mass. 
108; Smith v. Johns, 3 Gray (Mass.) 
517;. Oakham v. Rutland, 4 Cush. 
(Mass.) 172; Largey v. Taylor, 75 N. 
H. 211, 72 A 375; Wendell v. Abbott, 
43 N. H. 68; Farrar v. Fessenden, 39 
N. H. 268. 


22. Butterfield v. Bon, 12 Hawaii 
337. 
[a] Contradicting certificate.—(1) 


A certificate of the mortgagor in- 
dorsed upon the mortgage and duly 
recorded, stating that the mortgagee 
had entered for condition broken, 
cannot be avoided by proof that the 
mortgagee did not actually go upon 
the land. Oakham y. Rutland, 4 Cush. 
(Mass.) 172. (2) The witnesses can- 
not testify to facts necessary to show 
a foreclosure, not found in_ their 


certificate. Morris v. Day, 37 Me. 
386. 
{b] A mortgagor who signs the 


certificate (1) cannot deny the fact 
of entry. Bennett v. Conant, 10 Cush. 
(Mass.) 163. (2) Where a mortgagor 
signs the certificate, stating that the 
mortgagee has made entry for breach 
of condition, he cannot afterward 
deny that possession was given. Law- 


ee v. Fletcher, 10 Metc. (Mass.) 
344, 

23. Pub: St. c 139 § 16. 

24. Largey v. Taylor,.75 N. H. 211, 
72 A 375. 


“In a foreclosure of mortgage by 
peaceable entry, the record of the 
affidavits of the party and witnesses, 
and of the published notice, as pro- 
vided in) ‘Gen. St., ¢.. 122 § 16, isinot 
a part of the process of foreclosure, 
but only a mode of preserving the 
evidence of it.’”” Thompson v. Ela, 
58 N. H. 490. 


25. Wendell v. Abbott, 43 N. H. 
68; Farrar v. Fessenden, 39 N. H. 
368. 

[a] Affidavits (1) of the party 


making entry, for foreclosure and of 
the witnesses thereto, and a copy 
of the published notice of such entry, 
verified by affidavits duly recorded, 
are competent evidence of the entry 
and publication, without producing 
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that manner.?° 


Ssure.se 


the original notice or the papers in 
which it was published. Farrar v. 
Fessenden, 39 N. H. 268. (2) Where 
a mortgagee in 1844 made an entry 
for foreclosure, the affidavit of one 
witness to the entry, recorded in 
1859, with proof of publication of 
notice of such entry, unaccompanied 
by the affidavit of the party making 
the entry, is not competent evidence 
of such entry, under Rev. St. c 131 
§ 16. Wendell v. Abbott, 43 N. H. 68 
(the statutory requirement not havyv- 
ing been strictly complied with). 

26. Largey v: Taylor, 75 N. H. 211, 
72 A 875 (where certificate recorded 
shows but one witness, the peaceable 
entry and possession may be estap- 
lished by other competent evidence). 

[a] Admissions by the grantee of 
the mortgagor that he had no title 
were held to warrant finding that 
foreclosure by possession was com- 
plete. Cate v. Cate, 80 N. H. 16, 112 
Speen Bancroft v. Marshall, 16 N. H. 

[b] BPessession of land for twenty 
years by a mortgagee, without any 
payment of principal or interest by 
the mortgagor, or any dealings be- 
tween him and the mortgagee in re- 
lation to the land, is presumptive 
evidence of a foreclosure. Blethen 
v. Dwinal, 35 Me. 556. 

27. Wisher v. Shaw, 42 Me. 32; 
Trow v. Berry, 113 Mass. 139; Joslin 
v. Wyman, 9 Gray (Mass.) 63; Fuller 
v. Russell, 6 Gray (Mass.) 128; Law- 
rence v. Fletcher, 8 Mete. (Mass.) 
153; Botham v. McIntier, 19 Pick. 
(Mass.) 346; Batchelder vy. Robinson, 
EX H, 12; Daniels v. Mowry, 1 R. I. 

“A mortgage can be kept open by 
the express agreement of the parties, 
or by facts and circumstances, from 
which an agreement may be satisfac- 
torily ‘nferred, when it would be 
foreciosed, were it not for such agree- 
ment,*' Fisher v. Shaw, 42 Me. 32, 39. 

[a] By assignee of mortgage.—An 
assignee of a mortgage, holding it as 
collateral security for a debt, has the 
right to waive and release to the 
mortgagor an entry for foreclosure 
already made by him, and, although 
this is done without the assent of the 
assignor, it is not a fraud upon tht 
rights of the latter. Cutts v. York 
Mfg. Co,, 14 Me, 326. 

28. Fisher v. Shaw, 42 Me. 32; 
Hobbs v. Fuller, 9 Gray (Mass.) 98. 
See also cases passim this section. 

[a] Rule applied.—Although a 
mortgagee has entered and taken pos- 
session in the presence of two wit- 
nesses pursuant to the statute, a 
subsequent stipulation by a-memo- 
randum in writing that he will re- 
eonvey the premises whenever the 
debt shall be satisfied out of the 
rents and profits, or otherwise, opens 
the foreclosure. Quint v. Little, 4 
Me. 495. 

[b] Oral agreement.—(1) Where 
the agent of the mortgagee, who was 
in possession for the purpose of 
foreclosure, agreed verbally with the 


Agreement before interest acquired. 


[§§ 1048 


sistent. with an intention on his part to retain the 
benefit of the entry and complete the foreclosure in 


Even after the statutory time for foreclosure has 
elapsed, the foreclosure may be opened by an ex- 
press agreement of the parties,°° or by circumstances 
from which such an agreement may be inferred,** 
showing that they wish to consider the property 
merely as a security for an existing debt, provided 
no rights of third persons have intervened ;** but it 
cannot be allowed where the facts which are relied 
upon are at all doubtful in their character, or where 
they may be explained consistently with the right of 
the mortgagee to retain the estate under foreclo- 


If the in- 


mortgagor that, if he would pay the 
debt at a certain time subsequent to 
the expiration of the redemption 
period, no advantage should be taken 
of the foreclosure, and the mortgagor 
at the time fixed tendered the amount, 
it was held that the forfeiture was 
waived and the foreclosure opened. 
McNeil v. Call, 19 N. H. 403, 51 AmD 
188. (2) An oral agreement of an 
assignee of the mortgage to hold it 
as security for the.amount paid by 
him, and, subject to that, to hold 
the estate for the use and benefit of 
the mortgagor and to permit the lat- 
ter to redeem the land at any time on 
paying the amount due with interest, 
does not operate as a waiver. Capen 
v. Richardson, 7 Gray (Mass.) 364. 

2%. Dow v. Moor, 59 Me, 118; Smith 
v. Kelley, 27 Me. 237,°46 AmD 595; 
Trow v. Berry, 113 Mass, 139; Ross v. 
Leavitt, 70 N. H. 602, 50 A 110; Scott 
v. Childs, 64 N. H. 566, 15 A 206; 
Moore v. Beasom, 44 N. H. 215; Gould 
v. White, 26 N. H. 178; McNeil v. 
Call, 19 N. H. 403, 51 AmD 188; Dem- 
ing v. Comings, 11 N. H. 474. 

[a] Rule applied.—(1) An entry is | 
not waived by the mortgagee’s sub- 
sequently rendering an account to the 
owner of the equity of redemption, 
charging himself with rent beginning 
at a later date. Hobbs v. Fuller, 9 
Gray (Mass.) 98. (2) Where, upon 
inquiry by the second mortgagee of 
the first mortgagee as to the amount 
of his claim, he was told by the latter 
that he did not expect to look to the 
mortgage for indemnity, but if there 
should be a small balance he would 
notify him, and afterward, without 
giving any notice other than the pub- 
lication in the newspaper, he entered 
and foreclosed his mortgage, it was 
held that the foreclosure was invalid 
as to the second mortgagee. Hall v. 
Suehmaae, ASIN EPs ol igale 

t awrence v. Fletcher, 8 Mete. 
(Mass.) 153. é ts 

31. Lawrence vy, Fletcher, supra. 

32. Lawrence y. Fletcher, supra. 

33. Lawrence vy. Fletcher, supra. 

[a] Circumstances not amounting 
to _ waiver.—A foreclosure is not 
waived by a mortgagee who, after 
foreclosure, agrees to sell the mort- 
gaged premises to the assignee of 
the mortgagor for a sum equal to 
the amount of the notes secured by 
the mortgage. Stetson v. Everett, 59 
Me. 376. 

[b] Agreement to quitclaim.— 
Where the mortgagee has completed 
his foreclosure by entry and posses- 
sion for more than three years, his 
agreement to quitclaim and release 
the premises, describing them as the 
“mortgaged real estate,” if the gran- 
tee would pay before a certain day 
an amount equal to what was due on 
the mortgage on that day, etce., this 
was no extension of the right to re- 
deem, irrespective of the fact that 
the agreement was procured by the 
mortgagor in the name of the grantee 
and was intended for his own benefit. 
Clark v. Crosby, 101 Mass. 184. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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terest in the mortgage has not been acquired at the 
time of the agreement to waive foreclosure, it will 
not operate to open the foreclosure.*4 

Invalid agreement is not available as opening the 
foreclosure.®® 

[§ 1251] b. Acceptance of Security or Payment. 
In accordance with the general rule,?* if, after an 
entry for foreclosure, the mortgagee accepts a new 
security for the same debt, it is a waiver of the 
entry.°* 

Payment.** Acceptance of payment of the mort- 
gage debt annuls the uncompleted foreclosure pro- 
ceedings ;*° but payment of a part of the mortgage 
debt pending foreclosure proceedings does not neces- 
sarily open the foreclosure or delay or defeat the 
proceedings,*® although it has been held that the 
payment of even a portion of the debt may, under 
the circumstances, release and waive the prior en- 
try.41 When the mortgagee is in possession for 
foreclosure, although the owner of the equity may 
save the effect of a foreclosure by paying the sum 
then due on the mortgage,*? he will not be let into 
possession unless he pays or secures the amount not 
yet due;** and this, although the mortgage provides 
that the mortgagee shall not be entitled to posses- 
sion until breach of condition.*4 

A recovery of rents previously due from the mort- 
gagor, or a recovery of part of the mortgage debt, 
after foreclosure, opens the foreclosure.*® 

Payment of notes by sureties. The payment of the 

[c] A quitclaim deed to one of 
two mortgagors from a mortgagee 
who has foreclosed his mortgage, in 
consideration of the payment of a 
sum equal to the original mortgage 
debt, is not sufficient evidence of an 
opening of the foreclosure to revest 
title in the mortgagors. Crittenden 


v. Rogers, 8 Gray (Mass.) 452. 
34 Fisher v. Shaw, 42 Me. 32. 


ing v. Comings, 


[a] 
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Moore v. Beasom, 44 N. H. 215; Gould 
v. ‘White, 26 N. H. 178; 
Call, 19 N. H. 403, pt AmD 188; Dem- 
a! 
chelder v. Robinson, 6 N. H. 12. 

In Massachusetts the question 
depends upon the 
parties, and the mere receipt of part 
of the mortgage debt, without any 
other evidence of an 


[41 C.3.] 905 


mortgage notes by the sureties is not a payment of 
the mortgage or an abandonment of the foreclosure.*® 

Bond of mortgage to discharge mortgage, etc. A 
bond given by a mortgagee in possession to a mort- 
gagor conditioned to discharge the mortgage upon 
payment of the mortgage debt at a future day, and 
the subsequent payment of the debt, waives the fore- 
closure.** 

[§ 1252] c. Long Continued Occupation by Mort- 
gagor. Long and continued possession of the mort- 
gagor, after the mortgagee’s formal entry for fore- 
closure under circumstances strongly indicating that 
the real relation between the parties continued as 
that merely of debtor and creditor, may suffice to 
show a waiver of the proceedings to foreclose.*8 

[§ 1253] d. Extension of Time.*? The time hmited 
for the redemption of the mortgage may be extended 
by agreement after the mortgagee has taken posses- 
sion for the purpose of foreclosure.°° 

[§ 1254] e. Institution of Other Proceedings.°! A 
subsequent entry for the purpose of foreclosure, 
whether the entry is in pais ®? or under process of 
law,°? may have the effect of abandoning or waiving 
a prior entry for the same purpose made either in 
pais °* or under process of law,°° although such a 
subsequent entry will not have the effect of a waiver 
of a prior entry made or an abandonment of a prior 
possession taken for purposes other than fore- 
closure.®*® Where a mortgagee, after recovering con- 
ditional judgment in an action for possession, en- 
Little, 4 Me. 495. 

[a] Time of redemption is not ex- 
tended by the statement of the mort- 
gagee that he would give the mort- 
gagor time, but he must not wait 
long, as he might take advantage of 
the mortgage. Danforth v. Roberts, 
20 Me. 307, 


51. Concurrent and exclusive reme- 
dies see supra § 1010. 


McNeil v. 


N. H. 474; Bat- 
intention of the 


intention to 


35. Fisher v. Shaw, supra. waive the foreclosure, is not sufficient 52. Smith v. Kelley, 27 Me. 237, 

36. See supra § 1250. for that purpose. Tompson v. Tap-| 46 AmD 595. 

37. Quint v. Little, 4 Me. 495;] pan, 139 Mass. 506, 1 NE 924; Law- 53. Smith v. Kelley, supra; Fay v. 
Trow v. Berry, 113 Mass. 139. rence v. Fletcher, 10 Metc. 344. Valentine, 5 Pick. (Mass.) 418. - 

{a] Bond from the mortgagor to 42. Wood y. Goodwin, 49 Me. 260, [a] Entry in pais in the presence 


the mortgagee, extending the time 
for redemption, may keep the fore- 
closure open. Quint v. Little, 4 Me. 


39. 


77 AmD 259; and cases supra note 


43. Wood v. Goodwin, supra. 


of witnesses, for breach of condition, 
is waived by subsequently taking pos- 
session under a writ of possession 
procured under a judgment in a writ 
of entry proceeding prior to the en- 
try in pais. Smith v. Kelley, 27 Me. 
237, 46 AmD 595; Fay v. Valentine, 
5 Pick. (Mass.) 418. 

54. Smith v. Kelley, 27 Me. 237, 


495. 44. Wood v. Goodwin, supra. 

[b] Where mortgagee, on being 45. Morse v. Merritt, 110 Mass. 
summoned as trustee of the mort-| 458. 
gagor, brings forward the mortgage 46. Worthy v. Warner, 119 Mass. 
claim as an unpaid debt, the foreclo- R 
sure may be kept open. Crane v. 47. Joslin v. Wyman, 9 Gray 
Claremont Iron Fdy. Co. [cit McNeil] (Mass.) 63. 


vy. Call, 19 N. H. 416]. 

38. Payment generally see supra 
§ 891 et seq. 

39. Wood v. Goodwin, 49 Me. 260, 
77 AmD 259; Joslin v. Wyman, 9 
Gray (Mass.) 63; Ricker v. Blanchard, 
45 N. H. 39; Gould v. White, 26 N. H. 
178; McNeil v. Call, 19 N. H. 403, 51 
4mD 188; Deming v. Comings, 11 N. 
H. 474; Batchelder v. Robinson, 6 
N. H. 12; Converse vy. Cook, 8 Vt. 
164. 

40. Welch v. Stearns, 74 Me. 71; 
Hobbs v. Fuller, 9 Gray (Mass.) 98; 
Bennett v. Conant, 10 Cush. (Mass.) 
163; Lawrence v. Fietcher, 10 Mete. 
(Mass.) 344. V 

[a] More receipt of part of the 
money after a foreclosure does not of 
itself, without other evidence, show 
an intention of the parties to waive 
the foreclosure. Lawrence v. Flet- 
cher, 10 Metc. (Mass.) 344. 

[b] Receipt of money or other 
valuable thing by the mortgagee be- 
fore the foreclosure becomes absolute, 
to an amount less than the mortgage 
debt, is not alone a waiver of a fore- 
closure by entry. Tompson v. Tap- 
pan, 139 Mass. 506, 1 NE 924. 

41. Dow v. Moor, 59 Me. 118; Ross 
v. Leavitt, 70 N. H. 602, 50 A 110; 
Seott v. Childs, 64 N. H. 566, 15 A 
206; Green v. Cross, 45 N. H. 574; 


oO 
On 
o 


48. Trow v. Berry, 113 Mass. 139; 
Lawrence v. Fletcher, 8 Mete. (Mass.) 
153; Scott v. Childs, 64-N. H. 566, 15 
A 206. 

fa] Rule applied where it ap- 
peared that the owner of the land 
subject to a mortgage had again 
mortgaged it by giving an absolute 
ceed, to secure a new loan and any 
sum which the grantee might pay in 
purchasing an assignment of the first 
mortgage, and by taking a bond of 
defeasance with the condition that 
the grantee should reconvey upon be- 
ing repaid within three years; that 
the mortgagee, having purchased the 
first mortgage, had received from the 
mortgagor a certificate of peaceable 
possession; that at the expiration of 
three years, the land not having been 
redeemed, a new bond had been sub- 
stituted for the first bond, and, by 
successive renewals, had been ex- 
tended for many years; that the mort- 
gagor had regularly for many years 
paid interest which was received as 
such, the mortgagor in the meantime 
occupying the premises and paying 
the taxes. Trow v. Berry, 113 Mass. 
SD} 

49. Extension of time generally 
see supra §§ 952, 1041. 

50. Chase v. McLellan, 49 Me. 375; 
Fisher v. Shaw, 42 Me. 32; Quint v. 


46 AmD 595; Fay v. Valentine, 5 Pick. 
(Mass.) 418. 


55. Smith v. Kelley, 27 Me. 237, 
46 AmD 595. 
56. Cook v. Johnson, 121 Mass. 


326; Beavin v. Gove, 102 Mass. 298; 
Mann v. Earle, 4 Gray (Mass.) 299; 
Page v. Robinson, 10 Cush. (Mass.) 
99;. Merriam vy. Merriam, 6 Cush. 
(Mass.) 91. ; 

{a] After breach of condition the 
mortgagee has the right at all times 
to enter peaceably and take posses- 
sion, and this right is not lost by 
pursuing a statutory remedy to fore- 
close his mortgage. -Mann y. Earle, 
4 Gray (Mass.) 299. 

{b] Commencement of suit by a 
mortgagee in possession to foreclose 
is not an abandonment of his posses- 


sion. Page v. Robinson, 10 Cush. 
(Mass.) 99. 

[ec] Writ of entry (1) even for 
foreclosure is not an abandonment 


of possession previously taken. Mann 
v. Harle, 4 Gray (Mass.) 299; Mer- 
riam v. Merriam, 6 Cush. (Mass.) 91. 
(2) A mortgagee does not, by bring- 
ing a writ of entry to foreclose and 
obtaining a conditional judgment, 
waive his right to take possession 
of the land during the time allowed 
to the mortgagor to pay the amount 
ascertained by the judgment tn be 
due. Mann yv. Earle, supra, ; 
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ters in pais for condition broken, and afterward 
enters under the judgment, the last entry is a waiver 
of the first.°7%. An entry to foreclose may be waived 
by the commencement and prosecution of an action 
or bill in equity upon the mortgage,°* or to redeem ;”° 
but an action or suit that has been dismissed will 
not have this effect;®° and it has been held that a 
judgment in favor of a mortgagee against his mort- 
gagor who had ousted him was not a waiver of a 
prior foreclosure commenced by publication.®? An 
entry to foreclose is not waived by the mortgagee 
bringing his writ of entry against a tenant at will 
of the mortgagor and obtaining judgment for posses- 
sion, but not seeking a conditional judgment, nor 
causing the writ of possession to be served until 
three years have elapsed from recording the certifi- 
cate of entry.°2 Foreclosure under a junior mort- 
gage will not, it has been held, be opened by an 
entry to foreclose made by a senior mortgagee SO 
as to give the mortgagor an opportunity to redeem,°? 
even though the parties to both mortgages are the 
same.°* 

Mortgagee also holding a second mortgage which 
is overdue does not prejudice his right in the second 
mortgage by entering under the first mortgage.°° 

[§ 1255] f. Neglect or Refusal To Account. It 
seems that the foreclosure will be opened where the 
mortgagee neglects or refuses on demand to render 
an aceount of the amount due; but if the mort- 
gagee, on demand, immediately or within a reason- 
able time delivers an account to the mortgagor, the 
foreclosure will not be opened.*” A foreclosure by 
entry is not waived or postponed by the first mort- 
gagee’s subsequently rendering an account to the 
owner of the equity of redemption, charging himself 


57, Kay, v. Valentine,» 5 Pick. 
(Mass.) 418. 


MORTGAGES 


lect by the mortgagee to render an 
account within the redemption period 


[$§ 1254-1259, 


with rent beginning at a later period.®® 

[§ 1256] g. Assignment of Mortgage.®® An as- 
signment of mortgage after entry for foreclosure 
will not of itself stay the foreclosure;7° but it has 
been said that if the mortgage was assigned for the 
purpose of preventing a redemption, or immedi- 
ately before the right of redemption would expire,’? 
that may keep the equity open until a tender can be 
made by the assignee. 

[§ 1257] h. Who May Waive. <A waiver, to be ef- 
fectual, must be made by the mortgagee or some one 
having an interest under him.7? 

Assignee of a mortgage may waive an entry to 
foreclose without the assent of the assignor.’4 

Guardian of a spendthrift may waive foreclosure 
by entry.7® 

[§ 1258] 14. Operation and Effect—a. Before Fore- 
closure—(1) In General. While it has been said that 
the entry to foreclose does little or nothing to change 
the relative rights of the parties,’® such an entry is 
considered for many purposes as an eviction’? and 
the commencement of a new title.78 An entry to 
foreclose is in its nature an adverse proceeding.79 A 
proper and sufficient entry for foreclosure entitles 
the mortgagee to retain and defend the possession of 
the premises,°° and to maintain proper actions for 
that purpose;** and the rule continues operative, 
even though a foreclosure suit has been started by 
the mortgagee as a substitute for the foreclosure by 
peaceable entry.*? 

No bar to action on bond secured. An entry on 
mortgaged premises for the purpose of foreclosure 
is no bar to an action on the bond secured by the 
mortgage.** 

[§ 1259] (2) Rents and Profits.84 Entry for fore- 


78. Oakham y. Rutland, 4 Cush. 
(Mass.) 172; Tufts v. Adams, 8 Pick. 


53. Tufts v. Maines, 51 Me. 393;] will operate to keep the foreclosure |(Mass.) 547; Ballard yv. Carter, 5 Pick. 


open. Wendell v. 


i 3 lley, 27 Me. 237, 46 AmD 
Smith v. Kelley ara e ee aet 


595; Fay v. Valentine, 5 Pick. (Mass.) 


New Hampshire; (Mass.) 112, 16 AmD 377; Goodwin v. 
Richardson, 11 Mass. 469: : 


418. 67. Wendell v. New Hampshire 79. Erskine vy. Townsend, 2 Mass. 
{a] Commencement of an action| Bank, supra. 463, 3 AmD 71. 

at law on the mortgage is a waiver| .68 Hobbs v. Fuller, 9 Gray 80. Peterson v. Waialua Agricul- ~ 

of an entry to foreclose made pre-| (Mass.) 98, s tural Co., Ltd., 18 Hawaii 157; Simp- 

viously. Smith v. Kelley, 27 Me. 237, 69. Assignment: son v. Dix, 131 Mass. 179; Flint v. 

46 AmD 595. Generally see supra §§ 653-739. 


59. Daniels v. Mowry, 1 R. I. 151 
(the three years’ possession required 
to effect foreclosure by entry is 
always subject to the right, on the 
part of the mortgagor, to redeem and 
to prefer a bill for that purpose). 

60. Thompson v. Kenyon, 100 


see supra § 1205 
Right of assignee: 


Extinguishment of right to foreclose 


Generally see supra §§ 710-730. 

To foreclose ‘see supra § 1214. 

70. Hurd v. Coleman, 42 Me. 182; 
Deming v. Comings, 11 


Smith v. Smith, 15 N. H. 55. 

[a] Nature of mortgagee’s seizin. 
—The owner of land. by mortgaging 
an undivided half thereof, and allow- 


closure before condition broken,, does 


N. H. 474. not become a tenant in common with 


ing the mortgagee to enter for fore- 


Mass. 108; Webb v. Nightingale, 14 
Allen (Mass.) 374. 

{a] Dismissal of suit to redeem 
(1) brought by a mortgagor before 
the time to redeem had expired does 
not waive foreclosure., Thompson vy. 
Kenyon, 100 Mass. 108. (2) Where 
the bill to redeem was made return- 
able in the wrong county and was 
dismissed for want of jurisdiction, 
another bill to redeem brought a 
year after the dismissal of the first 
bill was too late. Webb v. Night- 
ingale, 14 Allen (Mass.) 374. 

61. See infra § 1340 text and note 


85. 

Foreclosure by publication in Maine 
see infra § 1329 et seq. 

62. Fletcher v. Cary, 103 Mass. 
475. 

63. Mitchell v. Wright, 234 Mass. 
458, 125 NW 688. 

64 Mitchell v. Wright, supra (the 


only possible effect it could have 
would be by way of further assur- 


ance). 
: Gerrish v. Black, 122 Mass. 


65. 

6. 

66. Bellows v. Stone, 14 N. H, 175; 
Wendell v. New Hampshire Bank, 9 
N. H. 404. 

fa] On demand a refusal or neg- 


The foreclosure will be kept open 
by an assignment just before the ex- 
piration of the right to redeem, made 
with a view to prevent redemption. 
Deming v. Comings, 11 N. H. 474. 


Sheldon, 13 Mass. 443, 7 AmD 162; 


him, and a judgment creditor of the _ 


mortgagor cannot, by levying execu- 
tion on the land, maintain against 
the mortgagee a petition for par- 


tition. Norcross v. Norcross, 105 


71. Deming v. Comings, supra. Mass. 265. 
72. Deming v. Comings, supra. Mortgagee’s right to protect title 
73. Fisher v. Shaw, 42 Me. 32;] generally see supra § 569. 
ie v. McIntier, 19 Pick. (Mass.) aeat Thompson y. Vinton, 121 Mass. 
d. ‘ . 
74 Cutts v, York Mfg. Co., 14 Me. {a] Trespass.—(1) Thompson vy. 
326. | Vinton, 121 Mass. 1389. (2) A mort- 
75. Botham v. McIntier, 19 Pick.| gagee in possession under a certifi- 


(Mass.) 3846. 

76. Bays) we 
(Mass.) 399, 403. 

“TThe entry to foreclose] fixes the 
commencement of a term of three 
years, the lapse of which, by force 
of law, if the estate be not redeemed, 
will work a foreclosure.” Fay v. 
Cheney, supra. 

Effect of foreclosure see infra § 
1262 et seq. See also supra §§ 1111- 


ae 
Rutland, 4 Cush. 


Cheney, 14 Pick. 


77. Oakham v. 
(Mass.) 172. 

[a] An entry involves the right to 
exclude and dispossess the owner of 
the right to the equity of redemption, 
and even to treat him as a trespasser. 
Tucker v. Fenno, 110 Mass. 311. 


cate of entry for breach of condition 
has a sufficient title on which to base 
an action of trespass for damages to 
the mortgaged premises. Tarbell v. 
Page, 155 Mass. 256, 29 NE 585 (where 
the trespass consisted of tearing 
down and carrying away the dwell- 
ing house standing on the premises). — 

Writ of entry see supra § 584. : 

But not forcible entry and detainer — 
see supra § 584. . 

82. Peterson v. Waialua Agricul- — 
tural Co., Ltd., 18 Hawaii 157. 

83. Minot v. Prout, Quincy (Mass.) 
9. See Sagory v. Wissman, 21 F. Cas. 
No. 12,217, 2 Ben. 240 (New York). 
See also supra § 648. 

84. Rents and profits generally see 
supra §§ 604-614. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


~ §§ 1259-1263] 


closure by a mortgagee entitles him to collect the 
rents and profits; °° and may *® but does not neces- 
sarily ** impose on the mortgagee the obligation to 
account for rents and profits. A new entry for fore- 
closure does not waive the mortgagee’s right to rents 


and profits under a prior ineffectual entry for the 


same purpose.®§ 

[§ 1260] (3) Adverse Possession.*® The mort- 
gagor and all claiming under him are conclusively 
prevented from holding adversely to the paramount 
right of a mortgagee who has entered and taken 
possession under the statute for the purpose of fore- 
closure.®° 

[§ 1261] (4) Effect of Assignment of Mortgage.°! 
An assignee of a mortgage takes by the assignment 
all benefits to be derived from any entry by the mort- 
gagee to foreclose.®? . Where an assignee has entered 
but subsequently releases his interest to his assignor, 
the assignor may avail himself of the assignee’s en- 
try to foreclose.®* 

[§ 1262] b. On or after Foreclosure—(1) In Gen- 
eral. If the possession of the mortgagee acquired in 
compliance with the statute for the purpose of fore- 
closure °* shall be continued for the statutory period 
of time,” it effects a complete foreclosure,®® cuts 
off all right of redemption, at law or in equity, of 
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the mortgagor and all persons claiming under him,%7 
including minor heirs,®* and invests the mortgagee 
or those claiming under him with a complete and 
indefeasible title to the land; °° the debt is paid and 
extinguished by an absolute transfer of the estate,1 
in full,? if the estate is of sufficient value, or pro 
tanto, if the value is insufficient.’ 

[§ 1263] (2) Discharge of Mortgage and Debt. Al- 
though a valid * foreclosure of a mortgage by entry 
and possession is in no sense a payment, yet it op- 
erates as a‘satisfaction and discharge of the mort- 
gage debt to the extent of the value of the land. 
taken. Where the land taken exceeds in value the 
notes secured, they must be deemed as paid and no 
action can be maintained on them.® 

Where the foreclosure was only as to part of the 
land covered by a mortgage,’ and the land on which 
the mortgage was foreclosed exceeds in value the 
amount of the mortgage debt, the remainder of the 
mortgaged land is discharged of the mortgage.® 

How value ascertained. The value of the realty 
to be eredited on notes secured by mortgage, on a 
foreclosure thereof, is the amount of money for 
which it could have been sold, at a fair price, at 


_a reasonable time and place, and after reasonable 


notice; ® and in this connection evidence showing thé 


85. Peterson v. Waialua Agricul- 
tural Co., Ltd., 18 Hawaii 157; Welch 
v. Adams, 1 Metc. (Mass.) 494; Stone 
v. Patterson, 19 Pick. (Mass.) 476, 
31 AmD 156. 

86. See cases supra note 85, and 
supra §§ 604-614. 

[a] Petition under the statute.— 
“When the mortgagee has been in 
possession, if the mortgagor call upon 
him for an account of the rents and 
profits and the surns due upon the 
mortgage, and he renders such an 
account, then, perhaps, upon the pay- 
ment, or tender of the amount claimed 
by the mortgagee to be due, a writ 
of entry may be maintained by the 
mortgagor. But we are of opinion 
that the mortgagor can maintain a 
writ of entry in no other cases. When 
there is any dispute as to the sum 
really due, the only remedy for the 
mortgagor is by petition under the 


statute.” Bailey v. Metcalf, 6 N. H. 
156, 158. ; 
87. Bailey v. Myrick, 52 Me. 132. 


[a] Thus if the mortgagee peace- 
ably en‘ers and takes possession, and 
he and those claiming under the 
mortgagor allow the mortgagor to re- 
main in possession and take rents and 
profits, the mortgagee cannot be held 
to account for such rents and profits. 
Bailey v. Myrick, 52 Me. 132. 

88. Cook v. Johnson, 121 Mass. 326, 

89. BEC CERS Nay or couamed generally 
see supra §§ 412-418. 

“90. ae v. Richards, 170 Mass. 
120, 48 NE 1083, 64 AmSR_ 281; 
Holmes v. Turners Falls Lumber Co., 
150 Mass. 535, 23 NE 305, 6 LRA 
283; Fletcher v. Cary, 103 Mass. 475; 
Ellis v. Drake, 8 Allen (Mass.) 161; 
Lennon v. Porter, 5 Gray (Mass.) 


318. 
91. Assignment: 
Generally see supra §§ 653-739. 
Staying foreclosure see supra 
1256. 
$a. Cutts v. York Mfg. Co., 18 Me. 


190; Howard v. Handy, 35 N. H. 315; 
Deming v. Comings, 11 N. H. 474. 

[a] An assignee succeeds to the 
rights of the mortgagee under entry 
to foreclose. Hills v. Bliot, 12 Mass. 
26, 7 AmD 26. 

[b] Assignment during pendency 
of bill to redeem subsequently aban- 
dcned.—Where the first mortgagee, 
having foreclosed by entry and sub- 
sequently quitclaimed to the second 
mortgagee for a consideration equal 
to the amount due on the first mort- 
gage, and accrued interest, and at 
the same time indorsed to him the 


first mortgage note during the pen- | 


dency of a suit. by the mortgagor to 
redeem from the first mortgage, but 
which suit was abandoned after the 
expiration of the three years for re- 
demption under the first mortgage, 
the second mortgagee succeeded to 
all the rights of the first mortgagee 
and held the land by a good title 
under a completed foreclosure. 
Tompson v. Kenyon, 100 Mass. 


Cutts v. York Mfg. Co., 18 Me. 


See supra §§ 1245-1248. 

See supra § 1248. 

96. Barton v. Conley, 119 Me. 581, 
112 A 670; Tompson vy. Tappan, 139 
Mass. 506, 1 NE 924; Raymond v. 
Raymond, 7 Cush. (Mass.) 605; Colby 
v. Poor, 15 NH. 198. 
[a] Admissions by mortgagor’s 
grantee that he had no title will war- 
rant a finding that foreclosure was 
complete. Cate v. Cate, 80 N. H. 16, 
112 A 826. 

[b] Twenty years’ possession un- 
der mortgage is presumptive evidence 
of foreclosure. Randall v. Bradley, 
65 Me. 43. 

97. Barton v. Conley, 119 Me. 581, 
112 A 670; Palmer v. Fowley, 5 Gray 
(Mass.) 545; Hall v. Bumstead, 20 
Pick. (Mass.) 2; Skinner v. Brewer, 
4 Pick. (Mass.) 468; Thompson vy. 
Paris, 63 N. H. 421; Green v. Cross, 
45 N, W. 574; Howard v. Handy, 35 
N. H. 315; Deming v. Comings, 11 N. 
H. 474; Downer v. Clement, 11 N. H. 


40; Gilman v. Hidden, 5 N. H. 30; 
or tnedae v. Bellows,, 4 N.. Hi. 
424, 


Fae Thompson vy. Paris, 63 N. H. 
99. Randall v. Bradley, 65 Me. 43; 
ree v. Cheney, 14 Pick. (Mass.) 399, 
403, 

‘Tt is the foreclosure and not the 
entry to foreclose, which effects this 
transmutation and substantially 
changes the mortgage from the per- 
sonal to the real property of the 
mortgagee.” Fay v. Cheney, supra. 
[a] Illeval consideration for note 
secured.—The effect of a foreclosure 
by entry and possession is to make 
absolute the title in the mortgagee, 
although the consideration for the 
note secured by the mortgage may 
have been illegal. McLaughlin v. 
Cosgrove, 99 Mass. 4 (given in pay- 
ment of intoxicating liquor, the 
theory being that the mortgagor had 
made payment for the liquor in real 
estate, and that he, or one claiming 


under him, had lost his claim to the 


land by not bringing action until after 


the mortgage was foreclosed). 
1. Fay v. Cheney, 14 Pick. (Mass.} 


399. 
2. See infra § 1263. 
3. See infra § 1263. 
4. [a] Foreclosure invalid, by 


reason of noncompliance with the 
statutory requirements, will not op- 
erate as such satisfaction and dis- 
charge. Fitchburg Co-op. Bank v. 
FARES sete 236 Mass. 332, 128 NE 


[b] Foreclosure of an _ invalid 
mertgage, even though complying 
with the statutory requirements, is 
of no effect. Morse v. Bassett, 132 
Mass. 502. 

Necessity of strict compliance with 
the statute see supra § 1207. 

5. Omaly v. Swan, 18 F. Cas. No. 
10,508, 3 Mason (U.S.) 474; Flint v. 
Winter Harbor Land Co., 89 Me. 420, 
36 A 634; Haynes v. Wellington, 25 
Me. 458; Morse v. Merritt, 110 Mass. 
458; Briggs v. Richmond, 10 Pick. 
(Mass.) 391, 20 AmD 526; Amory vy. 
Fairbanks, 3 Mass. 562; McKeen y. 
Cook, 73 N. H. 410, 62 A 729, 83 
LRANS 343; Stevens v. Fe_lows, 70 
N. H. 148, 47 A 135; Ray v. Scrip- 
ture, 67 N. H.- 260, 29 A 454; Lane v. 
Barron, 64 N. H. 277, 9 A 544; Green 


v. Cross, 45 N. Hy, 574;-Smith -v. 
Packard, 19 N. H. 575; Hunt v. Stiles, 
10 N. H. 466. 

6. Hurd v. Coleman, 42 Me. 182. 

7. See supra § 1208. 

8 Ray v. Scripture, 67 N. H. 260, 
29 A 454; Fletcher v. Chamberlin, 61 


oy 438; Green v. Cross, 45 N. H. 

[a] In Massachusetts it has long 
been the law “that when a debt is 
secured by mortgage on two tracts 
of land, and the mortgagee enters 
upon one for condition broken, and 
proceeds to foreclosure, he is deemed 
to have taken it in payment; and, if 
the value of the land equals or ex- 
ceeds the debt, the debt is extin- 
guished and the other tract is re- 
lieved of the incumbrance. If it fails 
to liquidate the debt entirely, it en- 
ures by way of payment pro tanto. 
and the other tract is to that extent: 
relieved.” Dooley v. Potter, 140 
Mass. 49,.58, 2.NE 985. To same 
effect George v. Wood, 11 Allen 41; 
Hedge v. Holmes, 10 Pick. 380; Amory 
v. Fairbanks, 3 Mass. 562; Newall v. 
Wright, 3 Mass. 138, 3 AmD 98. 

9. Stevens v. Fellows, 70 N. H: 
148, 47 A 135. 
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value at which the property had been appraised for 
taxation is competent.?° 

Application of payment. Where but one of the 
notes secured by a mortgage had fallen due at the 
time of an entry to foreclose, the mortgaged prop- 
erty must be first applied to the satisfaction of that 
note. 

[§ 1264] (3) Joint Mortgagees Become Tenants in 
Common. Although the owners of a mortgage may 
be regarded as joint tenants,!2 yet when the mort- 
gage is foreclosed they hold the estate in common, 
and may convey separately to a third person.13 

§ 1265] (4) Foreclosure by Junior Mortgagee. 
Foreclosure by a second mortgagee cuts off the 
equity of redemption and all subsequent mortgages,!4 
even though such mortgages are held by the first 
mortgagee.+> 

[§ 1266] (5) Remedies of Mortgagor.1® After a 
mortgage has been foreclosed and possession taken 
by the mortgagee, the mortgagor and those claiming 
under him cannot maintain a writ of entry, their 
only remedy being in equity.1? 

Fraud or accident. There is nothing in the char- 
acter of a foreclosure by possession and notice that 
stands in the way of relief in equity, on the ground 
of fraud or accident, against the forfeiture.18 

[§ 1267] 15. Action for Deficiency.!® Since a fore- 
closure by entry and possession satisfies the mort- 
gage only to the extent of the value of the land 
taken,”° the mortgagee may maintain an action on 
the mortgage debt, or the note or bond evidencing 
it, to recover the deficiency, where the property is 
not worth the amount of the debt; + but in such a 
ease the mortgagee cannot sue the mortgagor for 
use and occupation of the mortgaged premises.?? 
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[§ 1268] B. Writ of Entry or Other Judicial Pro- 
ceeding for Possession 2*—1. In General. In some 
jurisdictions statutes have been enacted whereun- 
der, after breach of condition, a mortgagee may, for 
the purpose of foreclosure, acquire possession of 
the mortgaged premises by process of law,?* which 
ordinarily is a writ of entry based on his title as 
mortgagee.” If, under the conditional judgment 
rendered in such proceeding 7° no redemption is ef- 
fected, the title becomes absolute in the mortgagee,** 
thus making this procedure a substitute for an en- 
try in pais upon the land for the purpose of fore- 
closure, plus ‘a judicial determination of the right 
to enter.?§ 

Nature and scope of remedy. In foreclosure of 
mortgages, the writ differs from an ordinary writ 
of entry, being in the nature of. a bill in equity, and 
is governed in general by the same rules as to par- 
ties and relief 2? and procedure.*® But it has been 
held, in one jurisdiction, that it must first be set- 
tled at common law that there is a mortgage and 
that a forfeiture has occurred, before equitable prin- 
ciples can be applied.*! It is not proper to allow 
the litigation in this action of outside controversies 
between the parties, nor the consolidation of mort- 
gages on different parcels of land,** although the 
holder of two mortgages on the same land, made by 
the same mortgagor at different times, may unite 
them in one writ of entry.** 

Propriety in complicated cases. Where the mat- 
ters between the parties interested in a mortgage 
are complicated, the better practice is for a bill in 
equity to be brought to foreclose the mortgage in- 
stead of a writ of entry for possession.*® 

[§ 1269] 2. Jurisdiction. Jurisdiction to bring an 


10. Stevens v. Fellows, supra. 
eee Munk va Stilessed0vr N 

6. 

12. Pearce v. Savage, 45 Me. 90. 


See also supra § 408. 
43, Randall v, Phillips, 20 F. Cas, 
No. 11,555, 3 Mason 378; Pearce. v. 
Savage, 45 Me. 90; Goodwin v. Rich- 
ardson, 11 Mass. 469. 

As tenants in common see supra 


§ y 

14. Palmer v. Fowley, 5 Gray 
(Mass.) 545. 

15. Palmer v. Fowley, supra. 

16. See aiso supra § 583. 

17, Hill vesMore,) 40 Me: 515% 
Brouillard v. Stimpson,, 201 Mass. 


236, 87 NE 493; Brown v. Smith, 116 
Mass, 108; New England Jewelry Co. 
v. Merriam, 2 Allen (Mass.) 390; Par- 
sons v. Welles, 17 Mass. 419; Hill 
v. Payson, 3 Mass. 559; Ricker v. 
Blanchard, 45 N. H. 39. 

18. Ricker v. Blanchard, supra. 

{a] Foreclosure may be impeached 
for fraud.—Howard v. Handy, 35 N. 
Hi. 315. 

19. After foreclosure hy: 

Action see XXIII, O in 42 C. J. 
Exercise of power of sale see infra 

§ 1486. 

20. See supra § 1263. 

21. Fitchburg Co-Op. Bank v. Nor- 
mandin, 236 Mass. 332, 128 NE 415; 
Morse v. Merritt, 110 Mass. 458; West 
v. Chamberlin, 8 Pick. (Mass.) 336; 
Amory v. Fairbanks, 3 Mass. 562; 
Newall v. Wright, 3 Mass. 138, 3 
Am®D 98; Stevens v. Fellows, 70 N. 
H. 148, 47 A 135. See Hatch v. White, 
JANE Sy Cas: No, 16,2109. 2 Gallieib2 
(Massachusetts); Omaly v. Swan, 18 
FE. Cas. No. 10,508, 3 Mason 474 (Mass- 
achusetts). 

22. Morse v. Merritt, 110 Mass. 
458, 460 (“A foreclosure of the mort- 
gage, completed, is payment of the 
mortgage debkt, in contemplation of 
law, to the extent of the value of the 
Jand at that time. If the mortgagee 


|is not satisfied with it, he may re- 


H.icover any deficiency. 


But in such 
case the foreclosure is reopened, Gen. 
Sts. c. 140, § 36. A foreclosure would 
not, of itself, prevent recovery of 
rents previously due from the mort- 
gagor. But such a recovery, against 
him, would be held to operate, like a 
recovery of part of the mortgage debt 
specificaily, to open the _ foreclo- 
sure’’). 

23. Cross references: 
Accrual of right to bring action see 

supra §§ 1201-1203. . 
Condition precedent to right of action 

see supra §§ 1201-1203. 
Notice to quit see infra § 1304. 
Separate mortgages see supra § 1209. 
Whole or part of mortgaged land 

see supra § 1208. 

24. N. H. Pub.i St. (1901) ¢ 139 
§ 14 par 1; R. I. Gen. L. (1923) ec 302 


§. 3. 

25. Me. Rev. St. (1916) c 95 § 9; 
Mass. Rev. L. (1902) ¢ 187 § 4. 

[a] Purpose of writ not de- 


pendent upon form.—The question 
whether a writ of entry is brought 
for the foreclosure of a mortgage de- 
pends on the case as disclosed by 
the proof, and not on the form of the 
writ. Blanchard v. Kimball, 13 Mete. 
(Mass.) 300. 
Writ of entry: 
Generally see Entry, Writ of 20 C. 
J. p 1276, 
By mortgagee not for foreclosure see 
supra § 584, 


26.9 See: infra § 13L7. 1” 

27. See supra § 1262; and infra 
§ 1327. 

28. Dooley v. Potter, 140 Mass. 


49, 2 NE 935; Ingalls v. Richardson, 
3 Metc. (Mass.) 340; Walker v. Chess- 


many vb Ne He 120; 370° Al 2485" See 
Whiting v. Wellington, 10 Fed. 810 
(Massachusetts). 

[a] Record of the trial in writ 


of entry proceeding serves the same 
purpose as publication, record, and 


notice in case of peaceable entry. 
Walker v. Chessman, 75 N. H. 20, 
70 A 248, 

Entry other than by process of law 
see supra §§ 1221-1237. 

Steps or proceedings 
whether under process 
otherwise see supra 
1267 


after entry 
of law or 
1250-— 
29. Treat v. Pierce, 53. Me. 71; 
Holmes v, Turners Falls Lumber Co., 
150 Mass. 535, 23 NE 305, 6 LRA 
283; Cochran v. Goodell, 131 Mass. 
464; Fletcher v. Cary, 103 Mass, 475; 
Holbrook v. Bliss, 9 Allen (Mass.) 
69; Doten v. Hair, 16 Gray (Mass.) 
149; Webster v. Vandeventer, 6 Gray 
(Mass.) 428; Palmer v. Fowley, 5 
Gray (Mass.) 545; Amidown v. Peck, 
11 Metc. (Mass.) 467; Peck v. Hap- 
good, 10 Mete. (Mass.) 172; Walcutt 


v. Spencer, 14 Mass. 409; Penniman 
v. Hollis, 13 Mass. 429. 
[a] “The difference is, that, 


when the title of the demandant ap- 
pears to be that of a mortgagee, the 
judgment is conditional that execu- 
tion for possession shall not issue if 
the liquidated amount of the mort- 
gage debt and costs is paid within 
two months.” Green vy. Cross, 45 N. 
H, 574, 581. 

30. Green v. Cross, 
cases supra note 29. 

31. Bickford v. Daniels, 2 N.:H. 71. 

32. Parker v. Moore, 63 N. H. 


6. 

[a] Relief against discharge, on 
the ground of mistake, is not avail- 
able under a writ of entry to fore- 


supra; and 


19 


close the discharged mortgage. 
robbins v. Robbins, 67 N. H. 232, 38 

33. Peck v. Hapgood, 10 Metce. 
(Mass.) 172. 

34. Pierce v. Balkham, 2 Cush. 
(Mass.) 374. 

35. Aiken v. Gale, 37 N. H. 501. 


Foreclosure by action see infra 


§ 1504 et seq. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 1269-1275] 


action for possession to foreclose is conferred ex- 
pressly by statute.*® An agreement to refer to arbi- 
tration does not deprive the court of its jurisdiction 
to entertain a writ of entry for foreclosure.** 

Transfer pendente: lite.*® The transfer of an in- 
terest in land, pending the determination of a writ 
of entry brought to foreclose a mortgage, does not 
operate to deprive the court of its jurisdiction to 
make a conditional judgment.*® 

[§, 1270] 3. Defenses *°—a. In General. On a writ 
of entry to foreclose a mortgage, the same defenses 
imay be made, except the plea of the statute of limi- 
tations, as in an action on the debt secured by the 
mortgage.*? Under the rule that assignment of notes 
secured by a mortgage does not operate as an as- 
signment of the mortgage,*? it is no defense on a 
writ of entry brought on an unassigned mortgage 
of land by the mortgagee against the mortgagor 
that the mortgage and the notes secured thereby are 
the property of a third person who has forbidden’ 
the suit.*? The purchaser of a note and mortgage 
after the maturity of the debt holds them subject 
to all equitable defenses.*# 

In seeking to foreclose a purchase-money mort- 
gage it is no defense to a writ of entry to foreclose 
a purchase-money mortgage that demandant had 
made one mortgage of the premises prior to the exe- 
cution of the deed to the mortgagor and another 
after the commencement of the suit.#* 

- [§ 1271] b. No Breach of Condition.*® Defendant 
may show in defense that there has been no breach 
of condition.** 

[§ 1272] ¢. Payment or Discharge of Mortgage.+s 


36. See statutory provisions supra 


§ 1268 notes 24, 25. 3 § 470. 
Jurisdiction of writ of entry gen-| Subsequent 
erally see Entry, Writ of § 39. § 444. 


37. See supra § 1203. 

38. Assignment pending 
closure See supra §§ 1256, 1257. 

39. O’Neil v. Topping, 242 Mass. 
534, 136 NE 613; Shelton y. Atkins, 
22 Pick. (Mass.) 71; Hunt v. Hunt, 17 


fore- 
47. 
(Mass.) 478 


of condition, 
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Purchase-money mortgage see a 
mortgage 


46. Breach as 
dent see supra § 1201. 
See Pettee v. 
(recognizing rule, 
holding that, after entry for breach 
record of 
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Defendant may defend by showing that the debt has 
been fully paid or otherwise discharged.** 

Tender after condition broken. While it has been 
both asserted *° and denied *1 that a tender of pay- 
ment made after breach of condition and before ac- 
tion brought may be shown in defense of the action, 
the rule seems to be well recognized that such a 
tender upon acceptance operates as a valid defense,*? 
but that tender of a less sum than that secured by 
the mortgage is insufficient.*? 

Conditions partly performed.** It is no defense 
to a writ of entry to foreclose that nothing is due, 
if there are other conditions of the mortgage that 
have not been performed.*? 

[§ 1273] d. Invalidity of Mortgage or Note. In- 
validity of the mortgage ** or of the note secured by 
it*? is a proper matter of defense. But fraud of 
the mortgagee perpetrated on the mortgagor cannot 
be set up as a defense to a-writ of entry to fore- 
close where defendant holds title from the mortgagor 
by a quitclaim deed.*® : 

Want of consideration. Thus defendant may plead 
want of consideration for the mortgage,°* as between 
the original parties and those having no superior 
rights.°° 

[§ 1274] e. Accord Not Executed. It is not a good 
plea to a writ of entry to foreclose that the mort- 
gagee had agreed to take in payment property to be 
valued by an appraiser, and that the property had 
been appraised and the conveyance tendered.** 

[§ 1275] f. After-Acquired Title. The mortgagor 
cannot defend on the ground that he has acquired 
a new title since action brought under which he 


The debt is not discharged, and it is 
only in equity that the mortgager 
can avail himself of it.” Maynard v. 
Hunt, supra. 

52. See cases supra notes 50, 51. 
See also Patchin v. Pierce, 12 Wend. 
(N. Y.) 61; and supra § 920. - 

53. Bailey v. Metcalf, 6 N. H. 156. 

54. Part payment or performance 
generally see supra § 893. 


see supra 
condition prece- 


11 Gray 
and 


Case, 


certificate, 
55. 


Pick. (Mass.) 118. 
40. Defense to writ of entry gen- 
erally see Entry, Writ of §§ 31-38. 
Deductions and set-off allowable in 
ascertaining amount due for purposes 


ef conditional judgment see infra 
§ 1321. 
' 41. Eugley v. Sproul, 115 Me. 463, 


99 A 443; Bean v. Harrington, 88 Me. 
460, 34 A 268; Fuller v. Eastman, 81 
Me. 284, 17 A 67; Ladd v. Putnam, 79 
Me. 568, 12 A 628; Hannan vy. Hannan, 
123 Mass. 441, 25 AmR 121; Davis v. 
Bean, 114 Mass. 360; Holbrook v. 
Bliss, 9 Allen (Mass.) 69; Vinton v. 
King, 4 Allen (Mass.) 562; Bird v. 
Gill, 12 Gray (Mass.) 60; Wearse v. 
Peirce, 24 Pick. (Mass.) 141; Fiske 
v. Fiske, 20 Pick. (Mass.) 499; Leba- 
non Sav. Bank v. Waterman, (N. H.) 
19 A 1000; Northy v. Northy, 45 N. 
H. 141. 

“We see no reason why any de- 
fense which relates to the validity of 
the debt, or to the consideration of 
the notes secured by a mortgage 
should not be admitted to defeat or 
limit the right of the mortgagee to 
enforce his claim against the land 
of the mortgagor, as well as when 
he seeks to enforce it against the 
mortgagor personally.” Davis v. 
Bean, 114 Mass. 360, 361. 

Action on indebtedness see supra 
§§ 644-653. 


42. See supra § 685. 

43. Stanley v. Kempton, 59 Me. 
472. 

44. Vinton v. King, 4 Allen 
(Mass.) 562. See also supra § 711 
et seq. 

a Thompson v. Watson, 14 Me. 

6. 


and lapse of three years, the mort- 
gagor may, in defense of a writ of 
entry to recover possession of the 
estate, show by parol evidence that 
there has been no breach of condi- 
tion). 

; eee of mortgage see infra 

272. 

Payment of debt see infra § 1272. 

Prior recovery on mortgage debt 
see infra § 1277. 

48. Payment or discharge gen- 
erally see supra §§ 891-930. 

49. Morse v. Stafford, 95 Me. 31, 
49 A 45; Burnham v. Dorr, 72 Me. 
198; Williams v. Thurlow, 31 Me. 
392; Vose v. Handy, 2 Me. 322. 11 
AmD 101; Slayton v. McIntyre, 11 
Gray (Mass.) 271; Benson v. Tilton, 
54 N. H. 174; Green v. Cross, 45 N. 
H. 574. 

50. Bailey v. Metcalf, 6 N. H. 156. 

fa] If the tender has not been 
accepted by the mortgagee, it must 
be brought into court and lodged 
with the clerk. Bailey v. Metcalf, 6 
Nie 156. 

51. Maynard v. 5 Pick 
(Mass.) 240, 243. 

“Admitting that payment tendered 
and received after condition broken 
and before foreclosure, would be a 
sufficient defence to an _ action 
brought by the mortgagee for pos- 
session, it would not follow that a 
tender not accepted would be. The 
first might operate as a discharge 
of the debt and waiver of the breach 
of the condition; and it might be un- 
reasonable to allow the mortgagee 
to recover possession, when by 
another suit he would be immedi- 
ately obliged to surrender it. But 
the case of a tender is different. 


Hunt, 


Mason v. Mason, 67 Me. 546. 
56. Bigelow v. Bigelow, 93 Me. 
439, 45 A513; Hannan v. Hannan, 123 


Mass. 441, 25 AmR 121; Wearse v. 
Peirce, 24 Pick. (Mass.) 141. 
{a] Married woman estopped to 


impeach her deed.—A married woman, 
who had appeared and pleaded to 
a writ of entry to foreclose a mort- 
gage executed by her, and against 
whom a conditional judgment had 
been rendered, was held estopped to 
show afterward that her deed was 
void for want of her husband’s as- 
sent or a judge’s approval. Freison 
v. Bates College, 128 Mass. 464. 


57. Minot -v. Sawyer, 8 Allen 
(Mass.) 78, 79. 3 
“This action opens: any proper 


matter of defence to the validity of 
the note in whole or in part.” Minot 
v. Sawyer, supra. 

58. Fairfield v. McArthur, 15 Gray 
(Mass.) 526. 

[a] If any claim exists in such a 
case it must be asserted in the name 
of the mortgagor or for his benefit. 
Fairfield  v. 
(Mass.) 526. 

59. Hannan v. Hannan, 123 Mass. 
4441, 25 AmR-121; Wearse v. Peirce, 
24 Pick. (Mass.) 141. 

60. Bigelow v. Bigelow, 93 Me. 
439, 45 A 513. 

[a] No estoppel to deny consid- 
eration arises in such case as against 
the mortgagor. Bigelow v. Bigelow, 
93 Me. 439, 45 A 513 (the debt is the 
principal thing and the mortgage 
only an incident). 

61. Rochester v. Whitehouse, 15 
N. H. 468 (where it appeared that 
the authority of the appraisers had 
been revoked). 


McArthur, 15 Gray 
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now claims to hold.®? 

[§ 1276] g. Homestead Rights. On a writ of en- 
try to foreclose a mortgage releasing all homestead 
rights, it is no defense that the tenant had acquired 
a homestead right before the mortgage deed, and 
that the estate is sufficient to satisfy the mortgage 
without having recourse to the homestead.®* Where 
the wife does not join in the mortgage, the home- 
stead right is superior to the mortgage title;** but 
the mortgage may be foreclosed subject to the home- 
stead.® 

[§ 1277] h..Prior Recovery on Mortgage Note. 

Recovery of judgment in an action on a mortgage 
note, without payment, is not a bar to a writ of 
entry to foreclose the mortgage.*¢ 

[§ 1278] i. Third Person in Possession. While at 
common law the rule is that, if, pending writ of 
entry, the tenant is ousted by a stranger having a 
paramount title, or the land is recovered against 
him by a stranger, the writ will abate,°’ possession 
of a third person by a paramount title,°* such as a 
prior mortgage,°® is no defense to the statutory writ 
of entry to foreclose a mortgage, and this applies 
whether such third person was in possession at the 
time when the mortgage was made*’° or when the 
action was commenced.‘ 

[§ 1279] j. Superior Title in Third Person. In 
writ of entry to foreclose against a mortgagor in 
possession, it is no defense to show a better title 
in a third person.” 

[§ 1280] k. Demandant in Possession. While in 
an ordinary writ of entry the tenant may set up a 
defense that demandant has actual and peaceable 
possession,’® this defense cannot be made to a writ 
of entry to foreclose.’4 

[§ 1281] lL. Transfer of Equity of Redemption; 
Disclaimer. While it is no defense to a writ of en- 
try to foreclose, brought against a mortgagor in pos- 


69. Palmer 
(Mass.) 5465. 


10 Metce. Vv. 


62. Nash v. Spofford, 
(Mass.) 192, 43 AmD 425. 
{a] A wife, who joined her hus- 
band in giving a mortgage with cove- 
nants of warranty, cannot set up an 
after-acquired title in defense of a 


71. 
mortgagee may 
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‘70. Whittier v. Dow, 14 Me. 298. 
Whittier v. Dow, 
maintain a writ of 
entry against the owner of equity of 
although a third 
in actual occupation of the 


Ree adie nk 


[§§ 1275-1288 


session, to show subsequent alienations by him,* de- 
fendant, who had -transferred and conveyed away 
his equity of redemption prior to the commence- 
ment of the action and was not then in possession, 
may disclaim all interest in the mortgaged prem- 
ises.7° 

[§ 1282] m. Special Agreement. It is no defense 
to a writ of entry to foreclose that the mortgagor 
furnished goods to the mortgagee in value equal to 
the amount of the mortgage, under an agreement 
that the mortgagee would assign the mortgage to 
the mortgagor’s attaching creditors.”* 

[§ 1283] 4. Parties Demandant—a. In General. 
Persons who may seek possession by means of writ 
of entry have been considered.?® And the rules as 
to parties in common-law actions,’® in so far as ap- 
plicable, control in the statutory writ of entry.®° 

[§ 1284] b. Corporation. The president of a cor- 
poration, organized to keep a fund invested in 
mortgages, who is its general manager, and chief 
executive officer, may bring a writ of entry to fore- 
close.*+ 

_[§ 1285] ¢. Partnership. The individuals who 
compose a firm may by writ of entry foreclose a 
mortgage given to the firm.*? 

[§ 1286] d. Several Mortgagees—(1) Holders in 
Severalty. Where a mortgagor conveys two distinct 
closes, ineluded in a mortgage, to different persons 
as mortgagees, by whom they are held in severalty, 
the mortgagees must have two several writs of en- 
try to foreclose the mortgage.®? 

[§ 1287] (2) Joint Tenants. In case of joint 
mortgagees or owners of the several obligations se- 
cured, all must join in the writ.®* 

[§ 1288] (3) Tenants in Common. If mortgagees 
are tenants in common they may unite or bring sépa- 
rate writs of entry to foreclose.2® Where an owner 
of land gave two mortgages thereon at the same 

78. Entry by: ° 
Assignee see supra § 1214. 

Attaching creditor see supra § 1220. 
Marrisd woman See supra § 1215. 
ae Shh in possession see supra 


Mortgagee of remainder or reversion 
see supra § 1212. 


Fowley, 5 Gray! 
Supra (the 


per- 


premises, both at the time when the 
mortgage was made and when the 


action was commenced, by title para- 


mount to that of either demandant or 
defendant but under a lease for a 


writ of entry to foreclose. Nash v.|redemption, 
Spofford, 10 Metc. (Mass.) 192, 43]son is 
AmD 425. 
63. Searle vy. Chapman, 121 Mass. 
VS; 
64, See Homesteads § 259 et seq. 
65. Doyle v. Coburn, 6 Allen 
(Mass.) 71. term of years). 


66, Torrey v. Cook, 116 Mass. 163; 
Ely v. Ely, 6 Gray (Mass.) 439. 

{a] Rule applied.—A, who was 
tenant in common with B of a lot 
of land, mortgaged to C one undi- 
vided half thereof. A and B then 
made a partition of the land and 
executed mutual releases to each 
other, and C joined with A in his 
release. C afterward sold to D under 
a power of sale in the mortgage one 
undivided half of the land released 
to A for a sum not sufficient to pay 
the mortgage debt. He afterward 
recovered judgment against A for 
the remainder of the sum due, and 
subsequently, the judgment remain- 
ing unpaid, brought a writ of entry 
against A and D to foreclose the 
mortgage on that part of the land 
released to A. C was entitled to con- 
ditional judgment. . Torrey v. Cook, 
116 Mass. 163. 

67. See Entry, Writ of § 54. 

68. Whittier v. Dow, 14 Me. 298; 
Palmer v. Fowley, 5 Gray (Mass. ) 
545; Bennett v. Conant, 10 Cush. 
(Mass.) 1638; Swift v. Mendell, 8 
Cush. (Mass.) 357; Amidown v. Peck, 
11 Metc. (Mass.) 467; Waleutt v. 
Spencer, 14 Mass. 409. 


72. Emerson v. Emerson, 58 N. H. 
413. See Dorr v. Leach, 58 N. H. 18 
(recognizing rule). See also Entry, 
Writ of § 35. 

73. Smith Charities v. 
157 Mass. 272, 31 NE 1058. 
try pW rit) Of2208C a tpeleii6: 

74 Tufts v. Maines, 51 Me. 393; 
Smith Charities v. Connolly, 157 
Mass. 272, 31 NE 1058; Beavin v. 
Gove, 102 Mass. 298; Merriam v. Mer- 
riam, 6 Cush. (Mass.) 91. See supra 


§ 1244, 
75. 22. Pick. 


Connolly, 
See En- 


Shelton v. Atkins, 


(Mass.) 71; Hunt v. Hunt, 17 Pick. 
(Mass. ) 118: Keith v. Swan, 11 Mass. 
216. See also supra § 1279; and 
infra § 1296. 

76. Olney vy. Adams, 7 ‘Pick. 
(Mass.) 31. But: see Straw § v. 
Greene, 14 Allen (Mass.) 206 (hold- 


ing that a mortgagor who conveyed 
away his equity of redemption be- 
fore commencement of the action 
was properly joined as defendant 
and was not entitled to a nonsuit 
as to him). 

Mortgagor as proper party plain- 
tiff see supra § 1210 
pearl Sheddy v. Geran, 113 Mass. 


Mortgagee owning equity of redemp- 
tion see Supra § 1213. 
Personal representatives or heirs see 
supra § 1216. 
Second mortgagee see supra § 1218. 
Suitor on note see supra § 1219. 
Trustee or cestui que trust see supra 
§ 1217. 
79. See Entry, Writ of §§ 40-44. 
80. See infra §§ 1284-1293. 
81. Smith Charities v. Connolly, 


157 Mass. 272, 31 NE 1058. See gen- 
erally Corporations § 29938. 
Pomeroy v. Latting, 2 Allen 


(Mass.) 221 (where, under a mortgage 
given to the Copake Iron Works, a 
partnership, the court held the de- 
scription of the grantees in the 
mortgage a latent ambiguity, which 
it was competent for demandants to 
explain by extrinsic evidence). See 
generally Partnership [30 Cyc 560]. 

83. Taylor v. Porter, 7 Mass. 355. 

84. Cochran v. Goodell, 131 Mass. 
464; Webster v. Vandeventer, 6 Gray 
(Mass.) 428; Noyes v. Barnet, 57 N- 
H. 605. 

[a] ‘Trustees must unite.—Web- 
as v. Vandeventer, 6 Gray (Mass. ) 
4 

85. Cochran v. Goodell, 131 Mass. 
464; Howard v. Chase, 104 Mass. 249; 
Gilson v. Gilson, 2 Allen (Mass.) 115; 
Burnett v. Pratt, 22 Pick. (Mass.) 


556. : 
[a] Mortgage given to two per- 
sons, to secure their several demands, 


Fer later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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time, each of which excepts the other from the cove- | 


nants of warranty, either mortgagee can maintain 
an action of foreclosure in his own name alone 
or can join the other in one suit.87 

[§ 1289] e. Holders of Separate Notes. The hold- 
ers of notes secured by a single mortgage must unite 
as parties demandant in writ of entry to foreclose 
the mortgage.$§ 

[§ 1290] f. Surviving Mortgagee. The surviving 
mortgagee of several mortgagees who hold as joint 
tenants may bring writ of entry for possession to 
foreclose,®® and it is not necessary to make the ad- 
ministrator of a deceased mortgagee a party to the 
action.°° But where the mortgagees are not joint 
tenants but hold their demands in severalty, the sur- 
viving mortgagee cannot maintain an action on the 
mortgage to enforce payment of the debt due to de- 
ceased mortgagee.®* 

[§ 1291] g. Husband and Wife. A husband, 
where his common-law right to the personalty of 
his wife prevails,°? may bring in his own name a 
writ of entry to foreclose a mortgage given for 
their support,®* without joining his wife.%* 

[§ 1292] h. Trustee and Cestui Que Trust.°> The 
trustee holding the legal title, and not the cestui 
que trust for whose benefit the mortgage was made, 
is the proper and necessary party to maintain writ 


is several and not joint; and each]|is he a 


has a right to enforce his claim un- 
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necessary party plaintiff. 
Martel v. Desjardin, supra. 
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of entry to foreclose. 

[§ 1293] i. Assignee.** Applying rules elsewhere 
considered,®* where an assignee of a mortgage is 
considered the legal owner of it,°® the writ. ot en- 
try should be brought in his own "name, and cannot 
be brought in the name of the original mortgagee 
unless the assignment has been canceled or the estate 
reconveyed to him; and the rule has been applied 
to one who has paid the mortgage debt and taken 
an assignment of the mortgage. When, under the 
circumstances, the assignee is merely the equitable 
owner of it, he may ® or may not ® bring the action 
in his-own name, depending on the practice of the 
particular jurisdiction; and, where such an assignee 
cannot bring the action in his own name,’ he may 
bring it in the name of the mortgagee,® but if the 
mortgagee refuses to permit his name to be used, the 
assignee or equitable owner of the mortgage must 
resort to a court of equity.® 

[§ 1294] 5. Who May Be Sued; Parties Defendant 
—a.In General. The proper defendant is the owner 
of the equity of redemption 1° whether it is the origi- 
nal mortgagor ++ or his grantee or grantees,!? al- 
though it appears that in some eases the writ will 
he against the person in possession,?® even though 
he is not the holder of the equity of redemption; ‘4 
and a junior mortgagee may proceed in this manner 


8. Holmes v. French, 70 Me. 341. 
[a] A purchaser of a note alone 


der the mortgage in a form adapted 
to his case. Burnett v. Pratt, 22 
Pick. (Mass.) 556. 

b] Xwo mortgagees, holding sev- 
eral mortgages given at the same 
time to secure several obligations, 
are tenants in common and may join 
in a writ of entry to _ foreclose. 
Cochran v. Goodell, 131 Mass, 464; 
Howard v. Chase, 104 Mass. 249; Bur- 
nett v. Pratt, 22 Pick. (Mass.) 556. 

86. O’Neil v. Topping, 242 Mass. 
534, 136 NE 613. 

87. O’Neil v. Topping, supra. 

88. Noyes v. Barnet, 57 N. H. 605; 
Johnson v. Brown, 31 N. H. 405; Page 
v. Pierce, 26 N. H. 317. But see Bur- 
nett v. Pratt, 22 Pick. (Mass.) 556 
supra § 1288 note 85 [a]. 

g9. Williams v. Hilton, 35 Me. 547, 
58 AmD 729; Blake v. Sanborn, 8 
Gray (Mass.) 154. 

[a] Thus, a writ of entry on a 
mortgage made to secure a note to 
two persons jointly may be prose- 
cuted, after the death of one of them, 
by the survivor. Blake v. Sanborn, 
8 Gray (Mass.) 154. 

90. Blake v. Sanborn, supra. 

$1. “Burnett ivi “Pratt, ~ 22 
(Mass.) 556. 

92. See Husband and Wife § 50 
et seq. 

93. Greenlaw v. Greenlaw, 13 Me. 


182 
Greenlaw v. Greenlaw, supra. 

{a] Thus, where the mortgage 
was made to a husband and wife for 
a consideration moving from him, 
conditioned to support them and a 
survivor of them during life, the 
husband may maintain a writ of en- 
try in his own name without joining 


Pick. 


his wife. Greenlaw v. Greenlaw, 13 
Me. 182. 
95. See also supra § 1214. 


96. Martel v. Desjardin, 93 Me. 
413) 457 A 5225, )Young...v. Maller, 6 
Gray (Mass. ) 152; Somes v. Skinner, 


16 Mass. 348; Northy v. Northy, 45 
N. H. 141. 
[a] Rule applied, where a mort- 


gagee rightly brought a writ of entry 
to foreclose solely in his own name, 
although the mortgage also secured 
a maintenance for his wife and an- 
nuities for his children, Northy v. 
Northy, 45 N. H. 141 


[b] Cestui que trust (1) cannot 
bring the action. Martel v. Desjar- 
din, 93 Me. 4138, 45 A 522. (2) Nor 


97. See also supra § 1217. 
98. See Assignments § 176 et 


q. 
99. Gould v. Newman, 6 Mass. 
239; and ‘cases infra -note 1; As- 
signments § 149 et seq, and supra 
§§ 710-730. 

1. Mitchell v. Elwell, 103 Me. 164, 
68 A 701; Brown v. Bates, 55 Me. 520, 
92 AmD 613; Wolcott v. Winchester, 
15 Gray (Mass.) 461; Gould v. New- 
man, 6 Mass. 239. 

[a] A warranty deed from a mort- 
gagee, who has entered upon the land 
for breach of condition, passes his 
‘title and enables his grantee to main- 
tain a writ of entry. Ruggles v. Bar- 
ton, 13 Gray (Mass.) 506. 

2. Ward v. Gunn, 12 Allen (Mass.) 
81; Howe v. Wilder, 11 Gray (Mass.) 


se 


tk Rigney v. Lovejoy, 13 N. H. 
3. Aiken v. Gale, 37 N. H. 501. 
4 See Assignments § 149 et seq; 


and supra §§ 710-730. 

5. Rigney v. Lovejoy, 13 N. H. 247. 
See also supra §§ 727, 728. 

[a] Parol .and equitable assign- 
ments.—In New Hampshire it has 
been held that a parol assignment of 
a mortgage, or one enforceable only 
in equity, will entitle the assignee to 
maintain a writ of entry on the mort- 
gage. Drew v. Rust, 36 N. H. 335; 
Rigney :v. Lovejoy, 13 N. H. 247. 


a SLA Ag ceoatons see infra note 
6. Holmes v. French, 70 Me. 3841; 
Wolcott v. Winchester, 15 Gray 


(Mass.) 461, 464; Young v. Miller, 6 
Gray (Mass.) 152. See also supra 
§§ 727, 728. 

“Our doctrine has not gone to the 
extent that the mere purchase of 
the debt drew with it the mortgage 
security, so far as to vest the legal 
interest in the purchaser so that he 
might enforce the same by a suit in 
his own name.” Wolcott v. Win- 
chester, supra. 4 

[a] Indorsee of one of two notes 
secured by a mortgage which is not 
assigned to him cannot maintain a 
writ of entry in his own name to 
foreclose the mortgage. 
Miller, 6 Gray (Mass.) 152. 

[b] Parol assignment.—In Massa- 
chusetts. Adams v. Parker, 12 Gray 


Young v. 


(Mass.)- 53. 
|}supra note 5 [a]. 
7. Ses cases supra note 6. 


In New Hampshire see. 


without assignment of the mortgage 
may bring a writ of entry to fore- 
close in the name of the mortgagee. 
Holmes v. French, 70 Me. 341. 


9. Holmes v. French, supra. 
10. Fletcher v. Cary, 103 Mass. 
475; Palmer v. Fowley, 5 Gray 


(Mass.) 545; Walcutt v. Spencer, 14 
Mass. 409; and cases infra notes 11, 


12. 
11. Whittier v. Dow, 14 Me. 298; 
eer v. Chessman, 75 N. H. 20, 70 
48. 
12. Campbell v. Bemis, 16 Gray 


(Mass.) 485; Johnson v. Phillips, 13 
Gray (Mass.) 198. 

[a] Where different portions of 
the land have been conveyed to differ- 
ent persons as tenants in common, 
they should all be joined in a writ 
of entry to foreclose the mortgage. 


Taylor v. Porter, 7 Mass. 355. 


'[b] Merger of legal and equitable 
estates.—(1) Where the purchaser of 
the equity of redemption subse- 
quently acquires the outstanding 
mortgage and undertakes to foreclose 
it by executing the power of sale 
contained therein, there is no merger 
of the legal and equitable estates, 
and a deed given in pursuance of 
such sale will operate as an assign- 
ment of the mortgage. In such case, 
when the owner of the mortgage is 
in possession after a breach of con- 


dition, a writ of entry by the 
mortgagor or anyone claiming title 
under him cannot be maintained 


against him. Salvage v. Haydock, 68 
N. H. 484, 44 A 696. (2) Merger gen- 
erally see supra § 869 et seq. 
Purchaser of: 
Equity of redemption see infra § 1296, 
Land ‘covered see infra § 1296. 
13. Golder v. Golder, 95 Me. 259, 
49 A 1050; Tuttle v. Lane, 17 Me. 487; 


Shelton v. Atkins, 22 Pick. (Mass.) 
71; Hunt v. Hunt, 17 Pick. (Mass.) 
118; Keith v. Swan, 11 Mass. 216; 


Wheeler v. Bates, 21 N. H. 460. 

“The mortgagee may treat every 
person, whom he finds in possession, 
whose title is not good against him, 
as a wrongdoer and disseizor, at his 
election; and no disseizor can ‘qualify 
his wrong by alleging that he is 
seized of a less estate than a fee.” 
Wheeler v. Bates, supra. 

Tenant for years or at will or 
sufferance see infra § 1297. 

14. Tuttle v. Lane, 17 Me. 437. 
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against the first mortgagee, when the latter has 
taken possession of the premises for the purpose of 
foreclosure and has obtained a conveyance of the 
equity of redemption.’ 

One having no interest that can be affected by a 
judgment in favor of either demandant or defend- 
ant is not a proper party defendant.1¢ 

A mere agent of the mortgagor should not be made 
a defendant.17 

[§ 1295] b. Mortgagor. The mortgagor is always 
a proper party 75 whether he is the owner of,!° or has 
conveyed away,”° all the equity of redemption. 

[§ 1296] c. Purchaser of Equity of Redemption. 
A mortgagee may bring writ of entry to foreclose 
against a purchaser of the equity of redemption,?+ 
even if such purchaser of the equity of redemption 
has himself conveyed it but still remains in posses- 
sion of the mortgaged premises.22. A writ of entry 
cannot be maintained against a mortgagor alone who 
has conveyed the equity of redemption through a 
third party to his wife, even though he occupies the 
premises with her.** Where the mortgaged prem- 
ises have been conveyed in separate tracts to dif- 
ferent persons, a writ of entry should be brought 
against each tenant.24 

Transfer pending action. Where there has been a 
transfer pending the writ of entry, the transferee 
need not be joined in the action.”® 

[§ 1297] d. Tenant for Years, at Will, or at Suf- 
ferance. A writ of entry to foreclose a mortgage 
cannot be maintained against a tenant at will or for 
years if he is willing to give up possession; 7° but if 
he denies the mortgagee’s right and refuses to give 
possession, a writ of entry may be maintained 
against him as tenant of the freehold by disseizin.?* 
But such an action has been permitted against a 
tenant at sufferance.?® 

[§ 1298] e. Wife of Mortgagor. 


iia Doten v. Hair, 16 Gray (Mass.) oe 


If husband and 
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Varnum v. Abbot, 12 Mass. ] the 
. 480, 7 AmD 87 


[§§ 1294-1306 


wife mortgage the wife’s real estate, the wife must 
be joined.?® But the wife of a mortgagor who signed 
for the purpose of releasing dower is not a neces- 
sary party to a writ of entry to foreclose in order to 
bar her inchoate right’ of dower in the equity of 
redemption.*° 

[§ 1299] f. Widow of Mortgagor. A writ of en-— 
try may be maintained against a widow who did 
not release her inchoate right of dower by joining 
in the mortgage, and who is in possession under an 
invalid assignment of dower.*+ 

[§ 1300] g. Personal Representatives. In writ of 
entry to foreclose a mortgage for support during the 
life of the mortgagor, the administrator of deceased 
mortgagor cannot be made a party defendant.*? The 
action should be brought against the person in pos- 
session. 

[§ 1301] h. Second Mortgagee. A first mortgagee 
need not make a second mortgagee a party to a writ 
of entry to foreclose.+ 

[§ 1302] i. Claimant Under Paramount Title. One 
who claims a title superior to and not derived from 
either mortgagor or mortgagee cannot be a. defendant 
to a writ of entry to foreclose.*° 

[§ 1303] j. Defendant’s Grantor. Leave to ap- 
pear may be denied defendant’s grantors when it 
appears that the matter in controversy may be more 
conveniently settled in a suit between the grantor 
and plaintiff mortgagee.*® 

[§ 1304] 6. Notice To Quit. Demandant need not 
give the tenant notice to quit before commencing 
the action.®* 

{§ 1305] 7. Process. 
elsewhere considered.*® 

[§ 1306] 8. Pleading—a. Of Demandant *°—(1) In 
General. When a mortgagee brings writ of entry 
to foreclose his mortgage, the declaration should 
count on his seizin in mortgage,*® describe the de- 


Process in writ of entry is 


mortgagor, has a _ conditional 
| judgment, takes out his habere facias, 


16. Dorr. v. Leach, 58 N. H. 18. 25. O’Neil v. Topping, 242 Mass.jand has possession under it three 

17.. Churchill v. Loring, 19 Pick. | 534, 136 NE 613. See Shelton v. At-| years without redemption. Can there 
(Mass.) 465, kins, 22 Pick. (Mass.) 71; Hunt v.|be any doubt that the second mort- 

Tenant for years, or at will, or} Hunt, 17 Pick. (Mass,) 118; Keith|gagee is barred, though no party to 
sufferance see infra § 1197. v. Swan, 11 Mass. 216 (all recog-|the judgment? Or can he be heard 

18. Straw v. Greene, 14 Allen|nizing rule). to say that he is not barred, because 
(Mass.) 206. 26. Raynham v. Snow, 12 Metc.ihe had not actual notice of the writ, 

19. See supra § 1294 text and|](Mass.) 157 note; Wheelwright v.!or service of the writ of possession? 
note 12. Freeman, 12 Metec. (Mass.) 154. See|I think not’). 

20. Straw v. Greene, 14. Allen] Fales v. Gibbs, 8 F. Cas. No. 4,621, 5 85. Dorr:v. Leach, 58 N. H. 18. 
(Mass.) 206. .But see Olney v.| Mason 462. 36. Parker v. Moore, 63 N. H. 196. 
Adams, 7 Pick. (Mass.) 31 (formerly 27. Johnson v. Phillips, 13 Gray 37. Tuttle v. Lane, 17 Me. 437; 
it was otherwise). (Mass.) 198; Wheelwright v. Free-| Smith Charities v. Connolly, i157 


21. ;Carll v. Buttman, 7 Me. 102; 


Campbell v. Bemis, 16 Gray (Mass.)| 28. 


485; Johnson v. Phillips, 13 Gray [a] Mortgagor 
(Mass.) 198; Varnum vy. Abbot, 12 
Mass. 474, 7 AmD 87; Taylor v. Por- 
ter, 7 Mass. 355. his 
22. Johnson v. Phillips, 138 Gray 


(Mass;) 198. 
Mortgagor who has conveyed as 
proper party see supra § 1294 text 


‘man, 12 Metc. (Mass.) 154. 
Tuttle v. Lane, 17 Me. 437. 


Where a mortgagor takes a lease of 
the mortgaged premises, and conveys 
interest by deed, he becomes, 
after the expiration of the lease, a 
tenant at sufferance, 
gagee may maintain a writ of entry 
against him to recover the premises, 


Mass. 272, 31 NE 1058; Gray v. Gil- 
Tespie, €9 N. H. 469; Hobart v. San- 
born, 13'.N.° H.. 226,38 AmD 483; 
Dearborn v. Dearborn, 9 N. H. 117; 
Hartshorn v. Hubbard, 2 N. H. 453. 

[a] Tenant at sufferance.— Where 
a tenant holds premises, before the 
commencement of a suit to foreclose, 
under an expired lease from the 
mortgagee, he is a tenant at suffer- 


taking lease.— 


and the mort- 


and note 12 without notice to quit. Tuttle v.|ance and is not entitled to notice to 
23. Campbell v. Bemis, 16 Gray} Lane, 17 Me. 437. quit before a writ of entry to fore- 
(Mass.) 485. 29. Swan v. Wiswell, 15 Pick.|close may be maintained against 
j 24. Carll v. Buttman, 7 Me. 102;| (Mass.) 126. him. Tuttle v. Lane, 17 Me. 437 
Varnum vy. Abbot, 12 Mass. 474, 7 30. Pitts v. Aldrich, 11 Allen! (where the tenant in possession be- 
AmD 87; Taylor v. Porter, 7 Mass.| (Mass.) 39; Strong v. Converse, 8|fore commencement of suit held the 
355. Allen (Mass.) 557, 85 AmD 732; Far-| premises under an expired lease from 
[a] Reason for rule.—‘“Where two] well v. Cotting, 8 Allen (Mass.) 211.] the mortgagee). 
persons hold in severalty distinct|}See Brown v. Lapham, 3 Cush. 38. See Entry, Writ of § 45. 
parcels under conveyances from the] (Mass.) 551. 39. Generally see Entry, Writ of 
same disseizor; or where they have| 31. Raynham y. Wilmarth, 13] §§ 46-53. 
themselves severally disseized the} Mete. (Mass.) 414. 40. Warner v. Brooks, 14 Gray 
demandant of distinct parcels, it 32. Golder v. Golder, 95 Me, 259,| (Mass.) 109; Blanchard v. Kimball, 
would be as irregular to join them in, 49 A 1050. 138 Mete. (Mass.). 300; Erskine v. 
the suit, as to join two trespassers, 33. Golder v. Golder, supra. See} Townsend, 2 Mass. 493, 3 AmD 71; 


who had each committed a trespass 
at different times, and on different 
portions of the plaintiff's land; or 
two debtors, who had each given his 


own bond to the plaintiff for different | dition broken, 


also supra § 1294. 

84.0) Hunts: -v. se aanint ae Picks 
(Mass:) 113)9123 (where Shaw, C. J., 
said: “The first mortgagee, after con- 
brings suit against 


Briggs v. Sholes, 14 N. H. 262. 

[a] General declaration; sugges- 
tion as to relief.—In a writ of entry 
founded on a mortgage, if the dec- 
laration is general in form, a sugges- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


( 


§§ 1306-1310] 


manded premises with sufficient certainty and par- 
ticularity,*t and show that the purpose of the pro- 
ceeding is to effect a foreclosure of the mortgage.*? 
When a mortgagee does not count on his seizin in 
mortgage,** and he need not do so if he has once 
entered to foreclose 44 or if the tenant is not the 
mortgagor or some one claiming under him,* he may 
bring writ of entry counting on his own seizin gen- 
erally and ask for an absolute judgment.*¢ 

A trustee holding the legal title may foreclose by 
writ of entry without setting forth in his writ that 


he is a trustee.47 


[§ 1307] (2) Amendment.‘® A writ of entry may 
be amended so as to show that demandant claims 
under a mortgage,*® or so as to embrace a lot of land 
accidentally omitted from the description in the 


declaration.®° 


[§ 1308] b. Of Defendant *'—(1) In General. 
When demandant in his declaration counts on his 
seizin in mortgage for the purpose of foreclosing 
his mortgage,®°? defendant may plead the general 


tion that it is on a mortgage, and 
that a conditional judgment only 
should ke entered, may be filed at 
ary stage of the proceedings, even 
efter verdict. Briggs v. Sholes, 14 
N. H. 262. 

41. Sherman vy. Hanno, 66 N. H. 
160, 28 A.18. 

42. York Mfg. Co. v. Cutts, 18 Me. 
204; Fiedler v. Carpenter, 8 F. Cas. 
No. 4,759, 2 Woodb. & M. 211. 

43. See infra text and note 46. 

44. See cases infra note 46. 

Entry to foreclose see supra § 1223. 

45. See cases infra note 46. 

Third person in possession see 
supra § 1278. 

46. See cases infra this note; and 
generally Entry, Writ of §§ 46-53. 

[a] In Maine by St. (1916) ¢ 95 
§ 9 the right is given “‘to the mort- 
gagee, to declare on his own seizin, 
without naming the mortgage, and, 
in all cases, where the tenant is not 
the mortgagor, or a person claiming 
under him, judgment may be entered 
as at common law, unless the plain- 
tiff consents to the entry of a con- 
ditional judgment. If it appears on 
default, demurrer, verdict, or other- 
wise, that the plaintiff is entitled to 
possession for breach of the condition 
of the mortgage, the court shall, on 
motion of either party, award the 
conditional judgment. But this is to 
be done only on motion. If neither 
party desires Such conditional judg- 
ment, then the demandant may rely 
on his general count as it stands and 
have judgment for possession on his 
own seizin, at common law. Such 
possession does not affect the right 
of redemption. It merely gives pos- 
sesSion which may be restored after 
redemption, under a bill in equity or 
otherwise.” Treat v. Pierce, 53 Me. 
71. See Stewart v. Davis, 63 Me. 
539 (where the mortgagor, after ac- 
tual’entry by the’ mortgagee, took 
possession and carried off the crops, 
the mortgagee on bringing a writ of 
entry was held entitled to an abso- 
lute judgment.and to recoyer rents 
and profits for the time that he was 
unlawfully disseized). 

[b] In Massachusetts (1) the pro- 
visions of the statute (Gen. St. c 129 
§ 3, c 140 § 3) are said to be “reason- 
able, because the tenant in such case 
is entitled to have a _ conditional 
judgment entered. But when _ the 
controversy is between a mortgagee 
in possession and a stranger to the 
title who disseises him, the statute 
provision does not apply, because it 
was not intended for such a case and 
would have no significance.’’ Simpson 
Vine Dixwyiol sMassiy L794 184. (2) 
Under St. (1840) ¢ 107 § 3, the mort- 
gagee might declare on his own 


padi, Co 5-——d8i] 
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claimer.°+ 
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issue, nul disseizin,5* or nontenure with a dis- 
Nontenure is a good plea in abatement 
in writ of entry to foreclose a mortgage,°° and in 
Massachusetts it has been held that nontenure may 
be pleaded in bar as well as in abatement.*® 

[§ 1309] (2) Special Matters. 
ters as payment or tender,®’ accord and satisfac- 
tion,®* usury,®® recovery of the land by a stranger 
against the tenant,°° or paramount title of a stran- 
ger, who has ousted the tenant,°t must be pleaded 
specially as having occurred. pending the writ or 


Such special mat- 


since the last continuance. 


seizin without mentioning the deed 
or defeasance or stating his title as 
mortgagee. The form of the writ did 
not disclose the nature of demand- 
ant’s title. This was disclosed by 
the proof, Blanchard vy. Kimball, 13 
Metc. (Mass.) 300. 

{c] In New Hampshire.—“As we 
understand the law and practice to 
be here, in actions brought by the 
mortgagee to recover the possession 
of mortgaged property, the mort- 
gagee has his election to count gen- 
erally upon his own seizin in his 
demesne as of fee, without any men- 
tion of the mortgage, or allusion to 
it, either before or after the condi- 
tion is broken; and if the tenant 
suffers a default, or pleads such plea 
as does not bring the mortgage to 
the notice of the court so that the 
conditional judgment may be entered, 
the usual common-law judgment is 
entered, and the tenant, if there is 
any disagreement relative to a re- 
demption, or as to the amount due, 
will be driven to his petition to the 
court, or his bill in equity. But if 
the mortgagee commences his action 
counting upon the mortgage deed 
with a profert, or upon a seizin in 
fee and in mortgage, there can be 
no judgment entered for the demand- 
ant, but the conditional judgment 
prescribed by the statute.” McDaniel 
v. Cater, 21 N. H. 227. 

e" Simpson v. Dix, 131 Mass. 


als 

48. Generally see Entry, Writ of 
isch 

49. Blanchard v. Kimball, 13 Metc. 


(Mass.) 300. 


50. Noyes v. Richardson, 59 N. H. 
490. é 
51. Generally see Entry, Writ of 


§§ 46, 54-66. 

52. See supra § 1306. 

Procedure where demandant counts 
on his own seizin see infra § 1316. 

53. Amidown v. Peck, 11 Metc. 
(Mass.) 467; Perkins v. Eaton, 64 N. 
H. 359, 10 A 704; Bickford v, Daniels, 
2aNewely Gils 


54. See cases infra notes 55, 56. 

55. Penniman v. Hollis, 13 Mass. 
429; Keith v. Swan, 11 Mass, 216; 
Stank even Me rOwD. 20 INee dae soa: 


Wheeler v. Bates, 21 N. H. 460; Marsh 


Vv. .Smith,, -18,N., Hf. 3663, Wilson’ iv. 
Weebster,,..6) .N« (is. 409.4 sBut ~ see 
Fiedler v. Carpenter, 8 F. Cas. No. 


4,759, 2 Woodb. & M. 211 (where it is 
held that nontenure, however pleaded, 
is no defense). 

56. Fales v. Gibbs, 8 F. Cas. No. 
4,621, 5 Mason 462; Wheelwright v. 
Freeman, 12 Metc. (Mass.) 154; Olney 
y. Adams, 7 Pick. (Mass.) 31. 

{a] Mortgagor, who has assigned 
his right to redeem, may file a plea 


[§ 1310] 9. Issues, Proof, and Variance. 
the general issue, nul disseizin,®? demandant is not 
bound to prove the tenant’s possession,®* and de- 
fendant cannot show that he was not in possession 
when the action was brought.®+ 
to foreclose is not admissible in defense, under the 
general issue, to show that the tenant was not in 
possession of the demanded premises; °° and prob- 
ably it would not be a bar under any pleadings.® 


Under 


A previous entry 


of disclaimer in bar to a writ of 
entry to foreclose. Olney v. Adams, 
(i Pick, WCMass.)i33 Le 

{b] Mortgagor who has not as- 
signed his right to redeem cannot 
file a plea of disclaimer in bar to a 
writ of entry to foreclose. Olney v. 
Adams, 7 Pick. (Mass.) 31; Keith v. 
Swan, 11 Mass. 216. 

57. Richmond Iron, WoOrksSs. Vv. 
Woodruff, 8 Gray (Mass.) 447; Ffrost 
v. Butler, 58 N. H. 146. 

[a] Insufficient plea.—A plea by 
the mortgagor that the mortgagee 
had agreed, puis darrein continuance, 
to accept in payment property of an 
appraised value which was tendered 
but not accepted was bad. Roches- 
ter v. Whitehouse, 15 N. H. 468. 

58. See Slayton v. McIntyre, 11 
Gray (Mass.) 271. 

59. Divoll v. Atwood, 41 N. H. 446; 
Briggs v. Sholes, 14 N. H. 262. © 

{a] Against the administrator of 
the mortgagee, defendant may set up 
usury, but it cannot be shown under 
the general issue. Little v. Riley, 43 
N. H. 109 (where Bellows, J., after 
asserting that the defense of usury 
is in its nature a cross action like a 
set-off or a claim for betterments, 
said: “It is proper and convenient, 
therefore, that the creditor should 
have notice, by a distinct and formal 
statement, of the claim upon the 
record; and this accords with cases 
of a. set-off and claim for better- 
ments, as well as the general practice 
in cases of usury’’). 


60. Walcutt v. Spencer, 14 Mass. 
409. 

61. Walcutt v. Spencer, supra. 

62. See supra § 1308. 


63. Burridge v. Fogg, 8 Cush. 
(Mass.) 183. 

[a] This plea admits that defend- 
ant is in possession of the demanded 
premises, claiming a freehold, and 
denies plaintiff’s right to recover any 
part of the premises. Burridge v. 
Fogg, 8 Cush. (Mass.) 183; Washing- 
ton Bank v. Brown, 2 Metc. (Mass.) 
293; Higbee v. Rice..5 Mass. 344, 
4 AmD 63; Perkins v. Eaton, 64 N. H. 
359, 10 A 704. 

64 Richmond tron Works 
Woodruff, 8 Gray (Mass.) 447. 

[a] Since special pleading was 
abolished (St. [1836] c 273) a tenant 
in a writ of entry may rely on the 
defense of nontenure, or never tenant 
of the freehold, under the general 
issue of nul disseizin, on filing a 
specification of such defense. Wheel- 
wright v. Freeman, 12 Metec. (Mass.) 


Vv. 


.154; Churchill vy. Loring, 19 Pick. 
(Mass.) 465. ; 

65. Devens v. Bower, 6 Gray 
(Mass.) 126. 

66. Devens v. Bower, supra. 
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Under the general issue the mortgagor cannot show 
that fhe demanded premises are subject to a previ- 
ous mortgage paramount to that which is held by 
demandant in the writ of entry, and that the holder 
of such prior mortgage, before commencement of 
the writ of entry, had recovered judgment for pos- 
session to foreclose, and had taken and still holds 
possession under such judgment; 7 nor can he show 
an officer’s deed to demandant of the right, in equity, 
of redeeming the land, made previous to the assign- 
ment of the mortgage to him.%® 

Amount of a conditional judgment °° cannot be de- 
termined on the general issue.”° 

Usury cannot be shown under the general issue.” 

Title of tenant acquired pending suit. A tenant 
cannot give in evidence a title derived from the first 
mortgagee after the institution of an action by writ 
of entry to foreclose on the part of the second mort- 
gagee.” 

The general issue to a special count upon a seizin 
in fee and in mortgage puts in issue only the title 
of demandant under the- mortgage; ** and if the 
mortgage was not properly and legally executed,’* or 
if it has been fully paid so as to have no longer any 
legal effect,?> the issue will be made out for de- 
fendant.*® 

[§ 1311] 10. Evidence—a. In General. General 
rules of evidence governing this action generally, 
elsewhere treated,” control, in so far as applicable, 
in a writ of entry to foreclose.7§ 

[§ 1312] b. Admissibility. Evidence may be ad- 
missible as pertinent to an absolute judgment but 
inadmissible as not pertinent to a conditional judg- 
ment, and vice versa.’® A parol evidence of a prom- 
ise not founded on a legal consideration that the 
assignee of the mortgagor should hold the estate 
discharged of the mortgage cannot be admitted.*° 
Evidence of the claim of a third person under a 
superior title not derived from either of the parties 


67. Amidown v. Peck, 11 Metc. 
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79. Ladd v. Putnam, 


[§§ 1310-1314 


is inadmissible on the part of defendant.81 

Independent and inconsistent sources of title. A 
demandant in a writ of entry may offer in evidence 
in support of the writ two independent 8? and even 
inconsistent sources of *° title to the premises. 

Secondary evidence.** Secondary evidence of the 
execution of the mortgage is admissible under proper 
circumstances.*® Where a note and mortgage have 
been delivered up through fraud and have not been 
paid,®® secondary evidence of their contents may be 
introduced.*? 

Want of consideration. If want of consideration 
is alleged in defense, the question may be determined 
on any competent evidence, defendant assuming the 
burden,** and this applies also to the issue raised by 
a plea of payment.*® 

Competency of mortgagor as witness. The mort- 
gagor who has conveyed his equity of redemption 
is nevertheless a defendant in interest so that he 
cannot testify against the administrator of the mort- 
gagee as to usury.°° 

[§ 1313] c. Weight and Sufficiency. A writ of en- 
try should be supported by production of the mort- 
gage deed or proot of its execution, delivery, and re- 
cording,®t and, when necessary, by proof of plain- 
tiff’s title to it as assignee.®? -Proof of the execu- 
tion, acknowledgment, delivery, and recording of a 
mortgage from a third person to demandant is suf- 
ficient prima facie evidence to sustain a writ of entry 
to foreclose.®* 

[§ 1314] 11. Trial or Hearing, and Verdict or 
Findings.°* Proceedings by writ of entry to fore- 
close a mortgage, under the statutory provisions now 
under consideration,®® involve the necessity, when 
raised by the pleading,®® of inquiring not only into 
the title,®’ but also the existence and amount of 
the debt claimed to be due,®* in order to a proper 
entry of the conditional judgment.%? 

If the defense is partial only, then it must neces- 


79 Me. 568,! Peirce, 24 Pitk. (Mass.) 141. 


(Mass.) 467. 12 A 628 (per Foster, J.). 89. Waugh v. Riley, 8 Metce. ' 
68. Tuttle v. Brown, 14 Pick. Absolute judgment see infra | (Mass.) 290. 

(Mass.) 514. § 1316. 90. Little v. Riley, 43 N. H. 109. 
69. See infra § 1319 et seq. Conditional judgment see infra Competency of party as witness 
70. Batchelder v. Taylor, 11 N. H.|§ 1317 et seq. generally see Witnesses [40 Cyc 2244 

129. 20. Hunt v. Maynard, 6 Pick.| et seq]. 

71. Little v. Riley, 43 N. H. 109. (Mass.) 489; Maynard v. Hunt, 5 Pick. 91. Thompson v. Watson, 14 Me. 


72. Hall v. Bell, 6 Metc. 
431, 433. 

“Tt is no sufficient answer to this 
{the principle stated in the text], 
that to reject this evidence will only 
lead to circuity of action, as the ten- 
ant has now a title which will avail 
him in a new action, and entitle him 
to the possession of the demanded 
premises. The doctrine of rebutter 
is one of equity, and to be applied 
where it will do justice to the par- 
ties, but it is quite obvious that to 
allow a tenant who holds without 
right at the time of the commence- 
ment of a suit, to avoid liability to 
pay costs, and acauire the right to 
tax costs, as the prevailing party, by 
the acquisition of an independent title 
pending the litigation, might work 
great injustice.’”’ Hall v. Bell, supra. 
See Parlin v. Haynes, 5 Me. 178? An- 
drews v. Hooper, 13 Mass. 472 (both 
recognizing rule). 

73. Batchelder v. Taylor, 11 N. H. 
129; Swett v. Horn, 1 N. H. 332. 

74, See cases supra note 73. 

Execution of mortgage generally 
see supra §§ 265-300. 

75. See cases supra note 73. 

Payment and discharge generally 
see supra §§ 891-930. 

76. Batchelder v. Taylor, 11 N. H. 
129. 

77. See Entry, Writ of §§ 69-73. 

78. See infra §§ 1312, 1313. 


(Mass.) 


(Mass.) 240. 

81. Dorr v. Leach, 58 N. H. 18. 

2 = Greenlaw v. Greenlaw, 13 Me. 

82. 

83. Greenlaw v. Greenlaw, supra 
(where demandant relied upon a deed 
and also a mortgage, and he was per- 
mitted to show, also, that a deed 
granted by himself was void). 


84 See generally Evidence §§ 
1319-1479. 

85. Smith Charities v. Connolly, 
157 Mass. 272, 31 NE 1058. 


[a] Where the witnesses live out 
of the state, the execution of a mort- 


gage may be proved by secondary 
evidence. Smith Charities v. Con- 
nolly, 157 Mass. 272, 31 NE 1058; 


Clark v. Houghton, 12 Gray (Mass.) 


388; Gelott v. Goodspeed, 8 Cush. 
(Mass.) 411; Valentine v. Piper, 22 
Pick. (Mass.) 85, 33 AmD 715. 


86. Grimes v. Kimball, 8 Allen 
(Mass.) 153 (where a writ of entry 
to foreclose was allowed against one 
who had purchased the premises of 
the mortgagor in ignorance of the 
fact that the mortgage had _ been 
given up by fraud). 

Payment and discharge generally 
see Supra §§ 885-1002. 

87. Grimes v. Kimball, 
(Mass.) 153. 

88. Hannan v. Hannan, 123 Mass. 
441, 25 AmR 121; Parker v. Floyd, 
12 Cush.’ (Mass.) 230; 


8 Allen 


Wearse v.'§ 1317. 


316; Burridge v. Fogg, 8 Cush. 
(Mass.) 183; Union Bank v. Thayer, 
14 Mass. 362; Hobart v. Sanborn, 13 
N. H, 226, 88 AmD 483. 

[a] Cancellation of provision ex- 
cepting life estate, before execution 
and acknowledgment, was not suffi- 
ciently shown in Strickland v. Rol- 
lins, 122 Me. 334, 120 A 48. 

92. Richardson v. Noble, 77 Me. 390. 

93. Thompson vy. eae 14 Me. 
316; Burridge v. Fog 8 Cush. 
(Mass. ) 183; Ward v. mailer 15° Pick, 
(Mass.) 185. 

{a] Production and proof of mort- 
gage in absence of other evidence 
may entitle plaintiff to judgment. 
Thompson v. Watson, 14 Me. 316. 

[b] If defendant is defaulted, the 
conditional judgment may be entered 
by filing an attested copy of the 
mortgage deed, instead of the original. 
Union Bank y. Thayer, 14 Mass. 362. 


94. Generally see Entry, Writ of. 


§ 74. 
95. See statutory provisions supra 
§ 1268 notes 24, 25. 


96. Ladd v. Putnam, 79 Me. 568, 
12 A 628. * 

Pleadings see supra §§ 1306-1309. 

97. add v. Putnam, 79 Me. 568, 
12 A 628. 

98. Ladd v. Putnam, supra. 

99. Ladd v. Putnam, supra. 

Conditional judgment see infra 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 1314-1317] 


sarily be heard by the court on the motion for con- 
ditional judgment. 

Questions for court or jury. The identity of the 
land demanded with that described in the mortgage 
may be determined by the court sitting without a 
jury, where, although the boundaries in the mort- 
gage are erroneous, yet sufficient description remains 
to loeate the land.* The issue of payment or satis- 
faction by the mortgagor is for the jury.* The ques- 
tion of usury may be determined by a jury.* 

The verdict should either affirm or deny plaintiff’s 
right to possession;® and hence a special verdict, 
without a general verdict, that plaintiff is entitled 
to a ‘‘mortgage judgment’’ is irregular and irrele- 
vant.® 

[§ 1315] 12. Judgment ‘—a. In General. Whether 
the judgment may or must be absolute *® or condi- 
tional ® depends on the pleadings and the findings 
on the issues raised thereunder. Under writ of en- 
try to foreclose there may be two distinct and sepa- 
rate judgments for demandant; one based on the 
title put in issue by the pleadings; 1° the other as 
to the amount due.*+ 

[§ 1316] b. Absolute Judgment for Demandant. 
Instead of the conditional judgment hereafter con- 
sidered,!? a judgment as at common law in the com- 
mon form may be entered 1° when the object of the 
action is not to foreclose a mortgage,’* where neither 
party desires or claims a conditional judgment,’® or 
where, prior to the commencement of the proceed- 


1. Ladd v. Putnam, 79 Me. 568, 12 [b] 
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Where the tenant is not the 
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ings for a writ of entry, foreclosure of mortgage by 
publication has been started.1° And in an action 
upon a mortgage of the fee to recover the mortgaged 
premises, an absolute judgment for them and for 
waste committed thereon may be rendered against 
a stranger.1? 

[§ 1317] c. Conditional Judgment for Demand- 
ant—(1) In General. Where demandant brings writ 
of entry to foreclose counting on his seizin in mort- 
gage,'® or where he brings writ of entry not to fore- 
close counting on his seizin generally,!® but on de- 
fendant’s demand or plea that demandant’s seizin 
is found to be in mortgage,?° the judgment for de- 
mandant must be entered in the conditional form,?+ 
that is, that he shall have possession of the premises 
unless defendant shall within a limited time pay the 
amount ascertained and declared to be due.22 If a 
mortgagee commences his action, counting on the 
mortgage debt with a profert, or upon a seizin in fee 
and-in mortgage, there can be no judgment for de- 
mandant, except the conditional one prescribed by 
statute.** Where in such a case ** it shall appear 
that something is due, or that the conditions have 
not been fully performed, demandant is entitled to 
a conditional judgment.?> But where nothing is, 
shown to be due from defendant to demandant, 
there can be no conditional judgment.?6 

In writ of entry by an assignee or equitable 
owner *’ the same rules ** apply as to the propriety 
of a conditional judgment.?° 


164, 68 A 701; Bigelow v. Bigelow, 93 


A 628; Freeland v. Freeland, 102|mortgagee or person claiming under|Me. 439, 45 A 513; Jackson vy. Ford, 
Mass. 475. him, judgment may be entered as at|}40 Me. 381; O’Neil v. Topping, 242 
{a] Partial failure of considera-|common law, unless demandant con-| Mass. 534, 136 NE 613; Dooley v. 


tion is properly determined on the 


sents to the entry of a conditional 


Potter, 140 Mass. 49, 2 NE 935; Frei- 


hearing on a motion for conditional | judgment. Treat v. Pierce, 53 Me.|son v. Bates College, 128 Mass. 464; 
judgment. Freeland v. Freeland, 102 | 71. Torrey v. Cook, 116 Mass. 163; 
Mass. 475. 15. Howard v. Houghton, 64 Me.| Palmer v. Fowley, 5 Gray (Mass.) 

Motion for conditional judgment|/445; Treat v. Pierce, 53 Me. 71;|545; Sparhawk vy. Wills, 5 Gray 


see infra § 1318. 

2. Smith Charities v. Connolly, 157 
Mass. 272, 31 NE 1058. 

' 3 Foss v. Hildreth, 10 Allen 
(Mass.) 76; Slayton v. McIntyre, 11 
Gray (Mass.) 271. 

4 Little v. Riley, 43 N. H. 109; 
Divoll v. Atwood, 41 N. H. 4438; Gib- 
son v. Stearns, 3 N. H. 185. 

5. Hadley v. Hadley, 80 Me. 459, 
Phe ACTAN). 

6. Hadley v. Hadley, 80 Me. 459, 
15 A 47 (such a verdict is irregular 
in form and irrelevant in matter and 
may be set aside, and it is not a 
general verdict for plaintiff and does 
not show a breach of condition). 

7. Generally see Entry, Writ of 
§. 75. 

8. Absolute judgment for: 
Demandant see infra § 1317. 
Defendant see infra § 1326. 

9. See infra § 1317. 


10. Ladd v. Putnam, 79 Me. 568, 
12 A 628. : 
{a] This may be based on the 


verdict.—Ladd v. Putnam, 79 Me. 568, 
12 A 628. } 

{[b] he judgment based on the 
title put in issue by the pleadings 
_follows the conditional judgment. 
‘Ladd v. Putnam; 79 Me. 568, 12 A 628. 

11. Ladd vy. Putnam, supra. 


[a] This is the work of the 
court.—Ladd v. Putnam, 79 Me. 568, 
12 A 628. See infra § ‘1319. 

12. See infra § 1317 et seq. 


13. Judgment for mesne profits 
ean be rendered if the judgment en- 
tered is one at common law. ‘Treat 
vy. Pierce, 53-Me. 71. See generally 
supra §§ 604-614. 2 

14. Howard v. Houghton; 64 Me. 
445; Green v. Kemp, 13 Mass. 515, 7 
AmD 169. See also supra §§ 584, 
1306; and generally Eniry, Writ of 
§ 75 


75. 

[a] Even after breach of condi- 
tion.—Green v. Kemp, 13 Mass, 515, 
7 AmD 169. 

¢ 


Provident Sav. Inst. v. Burnham, 128 
Mass. 457. 

{a] Where mortgagee declares 
generally on his own seizin, upon 
prceof of title he may have judgment 
at common law, unless defendant, 
having the rights of the mortgagor, 
claims a conditional judgment ac- 
cording to the statute. Howard v. 
Houghton, 64 Me. 445. : 


16. Mitchell v. Elwell, 103 Me. 
164, 638 A 701. 
Foreclosure by publication see 


infra §§ 1329-1340. 

17. Bird v. Decker, 64 Me. 550. 

18. Counting on seizin in mort- 
gage see supra § 1306. 

19. See cases infra note 20. 

Counting on seizin generally see 
Supra § 1306. 

20. Fay- ov. Cheney, 14 #4Pick. 
(Mass.) 399; McDaniel v. Cater, 21 
N. H, 227; Bickford v. Daniels, 2 N. 
H. 71. See supra § 1308; and infra 
§ 1318. 

[a] In an action founded on al- 
leged seizin in fee generally (1) if 
the tenant confesses demanding 
seizin in fee and in mortgage, and 
denies any Seizin except in mortgage, 
or if he pleads that plaintiff is seized 
in mortgage and not otherwise, and 
judgment is entered on such confes- 
sion, or the issue is found for the 
tenant on such plea, only a condi- 
tional judgment can be entered. Mc- 
Daniel v. Cater, 21 N. H. 227; Bick- 
ford v. Danielsis2°N. Hitie) (2)) “it 
the mortgagee declares on his own 
seizin generally, still the mortgager, 
or the tenant standing on the right 
and in the place of the mortgager, 
may show the qualified seizin of the 
demandant, and insist on the benefit 
of a conditional judgment.” Fay v. 
Cheney, 14 Pick. (Mass.) 399, 403. To 
same effect Wade v. Howard, 11 
Pick. (Mass.) 289, 

21. Eugley v. Sproul, 115 Me. 463, 
99 A 443; Mitchell v. Elwell, 103 Me. 


(Mass.) 423; Fay v. Cheney, 14 Pick. 
(Mass.) 399, 403; Union Bank vy. 
Thayer, 14 Mass. 362; Cate v. Cate, 
80 N. H. 16, 112 A 826. See Fales v. 
paphs 8 F. Cas. No. 4,621, .5 Mason 


“If a mortgagee has occasion to 
sue, after condition broken, he is en- 
titled to no other judgment than the 
conditional one.” Fay v. Cheney, 
supra. To same effect Wade v. 
Howard, 11 Pick. (Mass.) 289. 

22. Raynham wv. Wilmarth, 13 
Metc. (Mass.) 414;..and cases supra 
note 21, 

23... McDaniel v. Cater, 21 N. H. 
227; Briggs v. Sholes, 14 N. H. 262. 

24. See supra text and notes 20-23. 

25. Ladd v. Putnam, 79 Me. 568, 
12 A 628; Batchelder v. Taylor, 11 N. 
Laos 

[a] If any sum is shown to be 
due, demandant will be entitled to a 
conditional judgment. Batchelder vy. 
Taylor,11 Ni Hy 129. 


26. See infra § 1326. 

27. See supra §§ 1214, 1298. 

28. See supra this section. 

29. Holmes v. French, 70 Me. 341, 
345; Ruggles v. Barton, 13 Gray 
(Mass.) 506. 


“In such suit the same rules of 
law are applicable to the assessment 
of the amount of the conditional 
judgment that would be applicable if 
the debt and mortgage were owned 
by the mortgagee.” Holmes Vv. 
French, supra. 

[a] Grantee of mortgagee after 
entry.—A mortgagee, after breach of 
the condition of the mortgage, en- 
tered upon the land’ and afterward 
gave a warranty deed of the prem- 
ises without assigning the notes se- 
cured by the mortgage. The grantee 
brought a writ of entry to foreclose, 
and on producing and filing the notes 
was held entitled to a conditional 
judgment. Ruggles v. Barton, 13 
Gray (Mass.) 506. 
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[§ 1318] (2) Motion or Suggestion. Where de- 
mandant in his declaration counts on his seizin in fee 
generally and not in mortgage,®° defendant, if he 
wishes to restrict demandant to a conditional judg- 
ment,** must by motion or suggestion to that effect 
set up his right to redeem and against the entry 
of any judgment other than a conditional one,*? 
which motion or suggestion may be made at any 
stage of the proceedings, before or after verdict.** 
The motion for a conditional judgment can be made 
by either party to a writ of entry to foreclose,** but 
it must be addressed to and heard by the court.*® 

Demandant’s admission or denial. Where defend- 
ant has filed his motion or suggestion,?® demandant 
may admit by a demurrer *7 or deny by taking issue 
on the facts averred,*® and in the latter case the 
issue may be tried by a jury °9 and the question set- 
tled with perfect facility on eommon-law princi- 
ples.*° If the issue as to whether demandant holds 
only by mortgage shall have been found against de- 
fendant, demandant is entitled to have defendant’s 
plea alleging such holding set aside.*! 

[§ 1319] (8) Amount—(a) In General. For the 
purpose of a conditional judgment *? the amount due 
and recoverable must be computed by the court,*? 
and the recovery will include all that has become 
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[§§ 1318-1320 


due and payable at the date of entering the judg- 
ment, not merely at the date of the commencement 
of the suit.44 In a suit by equitable owner and as- 
signee the same rules apply to the assessment of 
the amount of the conditional judgment as apply 
where the debt and mortgage are owned by the mort- 
gagee.*> 

Method of ascertainment; independent evidence. 
If an issue as to whether demandant merely holds 
title by mortgage or otherwise shall have been found 
for defendant,*® a conditional judgment must then 
be made up by the court upon other evidence.*’ The 
finding of the jury, upon the plea of general issue, 
of the sum due on the mortgage is not.evidence 
on the hearing to establish the amount for which 
the judgment is to be entered.*® The amount due 
on the mortgage should be ascertained according’ to 
equity and good conscience and by the same rules 
that would apply on a bill in chancery for redemp- 
tion.*9 

[§ 1320] (b) Taxes, Interest, and Costs. The con- 
ditional judgment *° may, in a proper case, include: 
Taxes paid by the mortgagee,®! although assessed 
when the mortgagee was out of possession; °? in- 
terest ** and costs,®* including the costs in a suit to 
enforce payment of the mortgage debt as well as 
v. Peirce, 24 Pick. (Mass.) 141; Divoll 
v. Atwood, 41 N. H. 446; Briggs v. 


Sholes, 14 N. H. 262. 
[a] Amount equitably due should 


30. See supra § 1306. can be rendered the amount of in- 
31. See supra § 1317. debtedness secured must be. deter- 
32. Morse v. Stafford, 95 Me. 31,} mined and adjudged by the court. 
49 A 45; Hadley v. Hadley, 80 Me.| Bigélow v. Bigelow, 93 Me. 439, 45 A 
459, 15 A 47; Ladd v. Putnam, 79 Me. | 513 
568, 12 A 628; Rackleff v. Norton, 19 [b] In thecry, the court assesses 


Me. 274; Aiken v. Gale, 37 N. H. 501; 
MeDaniel v. Cater, 21 N: H. 227; 
Briggs v. Sholes, 14 N. H. 262. 

“The tenant, after default or ver- 
dict, may plead in bar, or, as we 
usually term it, file a suggestion, 
against any other judgment than 
one as of mortgage, averring that 
the title of the demandant is only by 
a mortyage.”’ Bickford v. Daniels, 2 
N. H. 71, 73. To same effect Aiken 
v. Gale, 37 N. H. 501. 

“Tf it appears on default, demurrer, 
verdict or otherwise, that plaintift 
is entitled to possession for breach of 
the condition of the mortgage, the 
Court shall, on motion of either 
party, award the conditional judg- 
ment.” Treat v. Pierce, 53 Me, 71, 
78. 

33. McDaniel v>-Cater, 121. N. “HH. 
227: Briggs v. Sholes, 14 N. H. 262. 

34 Morse v. Stafford, 95 Me. 381, 
49 A 45; Hadley v. Hadley, 80 Me. 
459, 15 A 47; Ladd v. Putnam, 79 Me. 
568,12 A 628. 

[a] If either party wishes a con- 
ditional iudgment, he must move for 
it. Hadley v. Hadley, 80 Me. 459, 15 
A 47. 

35. Hadley v. Hadley, supra. 

36. See supra this section. 

Sie Tredt+' vi ‘Pierce; -53 1 MeiroThs 
Aiken v. Gale, 37 N. H. 501; Bickford 
v: Daniels, 2 N: H. '71. 

38. Aiken v. Gale, 37 N. H. 501; 
Bickford v. Daniels, 2 N. H: 71. See 
Treat v. Pierce, 53 Me. 71 (recogniz- 
ing rule). 

39. Aiken v. Gale, 37 N. H. 501; 
Bickford v. Daniels, 2 N. H. 71. 

40. Aiken v. Gale, 37 ae Hb Ons 
Bickford v. Daniels, 2N. (els 

41. Briggs v. Sholes, 1. INVOH: 262; 
Bickford v. Daniels, 2 N. H. 71. 

42. See supra § 1317, 

43. Ladd v. Putnam, 79 Me. 568, 
12 A 628; Rice v. Clark, 10 Méetc. 
(Mass.) 500; Sargent v. McFarland, 8 
Pick. (Mass.) 500; Wilder v. Whitte- 
more, 15 Mass. 262; Erskine v. Town- 
send, 2 Mass. 4938, 8 AmD 71; Divoll 
v. Atwood, 41 N. H. 446; Aiken v. 
Gale, 37 N. H. 501; Briggs v. Sholes, 
14 N. H. 262; Bickford v. Daniels, 2 
NEL, SUL: 

{a] Before conditional judgment 


the damages and settles the amount 
for which an additional judgment is 


een Aiken! vie Galesi37> aN eee 
[ce] In practice, in all ordinary 


cases, where nothing is to be done 
but simply to ascertain the amount 
due upon the notes secured by the 
mortgage, the computation is made 
by demandant’s attorney. Aiken v. 
Gale, 37 N. H. 501. 

[d] In cases of doubt, however, 
and requiring an examination of the 
evidence, independent of what ap- 
pears upon the notes themselves, the 
court investigates the matter and 
settles the amount for which the 
judgment shall be taken. Aiken y. 
Gale, 37 N. H. .501. 

fe] Indemnity mortgage.—Where 
the mortgage was given to indem- 
nify the mortgagee for liability in- 
curred by signing accommodation 
notes, the conditional judgment 
should be for the amount he has been 
compelled to pay on such notes, with 
interest from the date of payment. 
pe Sav. Bank v. Pomroy, 115 Mass. 


[f] Under mortgage for support 
the sum for which a _ conditional 
judgment should be rendered is the 
present equivalent for full perform- 


ance. Eugley v. Sproul, 115 Me. 463, 
99 A: 4438. 

44. Stewart v. Clark, 11 Metce. 
(Mass.) 384; Northy v. Northy, 45 
IN, SEAL, 

[a] No judgment for mesne profits 


can be rendered as part of the con- 
ditional judgment. Treat vy. Pierce, 
53 Me. 71. 


45. Holmes y. French, 70 Me. 341. 
46. See supra §§ 1317, 1318. 
47. Aiken v. Gale, 37 N. H. 501; 


Briggs v. Sholes, 14 N. H. 
ford v. Daniels, 2 N. H. 71. 


262; Bick- 


43. Batchelder v. Taylor, 11 N. H. 
129. 
49. Eugley v. Sproul, 115 Me. 463, 


99 A 448; Williams v. Hilton, 35 Me. 
547, 58 AmD 729; Davis v. Thomp- 
son, 118 Mass. 497; Freeland v. Free- 
land, 102 Mass. 475; Holbrook v. 
Bliss, 9 Allen (Mass.) 69; Drury v. 
Morse, 3 Allen (Mass.) 445; Rice v. 
Clark, 10 Metc. (Mass.) 500; Wearse 


be the basis even though the debt 
is barred by the statute of limita- 


tions. Eugley v. Sproul, 115 Me. 463, 
99 A 443. 
{b] Analogous to “hearing in 


chancery.”—(1) The proceeding by 
which the amount is determined for 
which conditional judgment is to be 
entered has usually been termed a 
‘hearing in chancery.” Batchelder 
v. Taylor, 11 N. H. 129 (per Parker. 
G. SD) 2). “DBhe provision janes Os 
the statute] will authorize the court 
to enter any decree, which might be 
made in an equity suit, in order to 
accomplish the purposes of the mort- 
gage, and to issue any process to 
carry such, decree into effect.”’ 
Stewart v. Clark, 11 Metc. (Mass.) 
384, 389 (per Shaw, C. J.). (3) 
“Concerning mortgages, our power as 
a court of equity does not begin, until 
the conveyance in question is first 
ascertained to be a mortgage.” Bick- 
ford v. Daniels, 2 N. H. 71, 72 (per 
Woodbury, J.). 1 

[ce] After account stated. — A 
mortgage was given to secure the 
payment of goods afterward to be 
sold to the mortgagor by the mort- 
gagee. After goods had been sold 
the mortgagor gave a note, and the 
mortgagee agreed to cancel the mort- 
gage on payment of the note. In a 
writ of entry to foreclose, this trans- 
action was held to be an account 
stated, and the mortgagee was not 
permitted to have conditional judg- 
ment for a larger sum than that 
stated in the note, although such 
amount did not include interest on 
the price of the goods sold from 
time to time. Rice v. Clark, 10 Mete. 
(Mass.) 500. 

Amount necessary for redemption 
generally see XXIV in 42 C. 

50. See supra § 1317. 

51. Williams v. Hilton, 
547, 58 AmD 729. 

52. Williams v. Hilton, supra. 

[a] Reason for rule is that the 
mortgagee may presume that taxes 


35 Me. 


have been assessed legally. Wil- 
pita vy. Hilton, 35 Me. 547, 58 AmD 
51 Kimball vy. Cotton, 58 N. H. 

54. 341; 


Holmes v. French, 70 Me. 
Dodge v. Clark, 39 N. H. 243. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


‘ 


§§ 1320-1825] 


costs in the action on the mortgage.*5 

[§ 1321] (c) Deductions and Set-Offs. The court 
may, on the ascertainment of the amount due for the 
purposes of a conditional judgment,°® make such de- 
ductions as may be consonant with equity and good 
conscience.** ; 

Defective title on purchase-money mortgage. A 
court may deduct the amount of encumbrances paid 
by a grantee from the amount of a purchase-money 
mortgage where the grantor covenanted against en- 
eumbranees.°* Under this rule it has been held that a 
mortgagee who conveyed the mortgaged premises to 
the mortgagor with full covenants of warranty, and 
a covenant against encumbrances except a certain 
mortgage, cannot include in the amount of the con- 
ditional judgment the amount expended by him in 
paying off the mortgage.**” 

Set-offs. Since the proper amount due for the 
purposes of a conditional judgment is not what 
would be due between the parties on a settlement 
of all mutual demands,®® distinct debts, having no 
coanection with the mortgage or the indebtedness 
which it secures, are not available by way of a set- 
off.°° But it has been held that since defendant may 
make any defense which he could properly make in 
an action on the note secured by the mortgage, he 
may file a set-off to demandant’s demand, which is 
secured by the mortgage, and in that way reduce the 
amount which the court should adjudge due on the 
mortgage debt,®* or, if the set-off is large enough, 
may defeat demandant’s action altogether.®? 

When interest is usurious, defendant in a writ of 
entry to foreclose is entitled to recover full costs 
and an allowance or deduction for the statutory pen- 
alties for usury.®> But the payment of usury must 
have been in pursuance of part of the written con- 
tract.°® And it has been held that if usury is made 
an issue for the jury, instead of a question for the 
court upon the plea of defendant and the verified 
replication of demandant as provided by statute,®* 
only the unlawful interest may be deducted.®® 

Payment on independent consideration not re- 
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garded. A payment to the mortgagee in considera- 
tion of his forbearing to enter and foreclose should 
not be deducted from the amount of the conditional 
judgment,®® where such payment and forbearance 
were not originally stipulated for.7°-™ 

[§ 1822] (d) In Favor of Accommodation In- 
dorser. Where an accommodation indorser is se- 
cured by mortgage, the conditional judgment in a 
writ of entry to foreclose should be for the amount 
of the note with interest from the date of payment 
by such indorser.”? 

[§ 1323] (e) Against Cotenant. In a writ of en- 
try to foreclose, brought against tenants in common 
and joint tenants, the amount due should be deter- 
mined according to equity and good conscience.7? 

[§ 1324] (f) Conclusiveness. The conditional 
judgment on a writ of entry, under the general 
rule,“* is conclusive of further litigation on the 
same subject either by the parties or by their 
privies.“® It is conclusive evidence of the validity 
of the mortgage *® and of the right of demandant 
to hold the land on nonpayment of the amount.7" It 
is conclusive as between the parties in a subsequent 
action on the note secured by the mortgage.*® 

As evidence of amount due. A conditional judg- 
ment on a writ of entry to foreclose a mortgage is 
conclusive evidence of the amount then due on the 
mortgage,?9 although not as against a purchaser of 
the equity of redemption before the bringing of the 
writ.®° 

[§ 1325] d. Other than for Payment of Money. 
Where the mortgage was given to secure the per- 


formance of various acts from time to time, other 


than the payment of money, the court, in order to 
accomplish the purposes of the mortgage, is au- 
thorized to enter any decree, from time to time, 
toties quoties, which may be made in a suit in 
equity,st and to issue any process to earry such a 
decree into effect.82 Where a mortgage is given for 
support or the delivery of specific articles, a court 
in a foreclosure by writ of entry will look at all the 
circumstances of the case in order to ascertain what 


55. Holmes v. French, 70 Me. 341;|]N. H. 185. : 534, 186 NE 613 (where the owner 
Rawson v. Hall, 56 Me. 142; Hurd v. 66. Minot v. Sawyer, 8 Allen|of the equity of redemption was 
Coleman, 42 Me. 182. (Mass.) 78. also a mortgagee of the premises). 

56. See supra §§ 1317, 1319. 67. See statutory provisions. 76. See cases infra note 77. 

57. Davis. v. Bean, 114 Mass. 360; 68. Divoll v. Atwood, 41 N. H. 77. Fuller v. Eastman, 81 Me. 284, 
Little v. Riley, 43 N. H. 109; and| 446: 17 A 67; Holbrook v. Bliss, 9 Allen 
cases infra this section. 69. Drury v. Morse, 3 £4Allen} (Mass.) 69; Minot v. Sawyer, 8 Al- 


58. Davis v. Bean, 114 Mass. 360. 

5814. Ruggles v. Barton, 16 Gray 
(Mass.) 161. 

59. Davis v. Thompson, 118 Mass. 
497; Holbrook v. Bliss, 9 Allen 
(Mass.) 69; Bird v. Gill, 12 Gray 
(Mass.) 60. 

60. Davis v. Thompson, 118 Mass. 
497; Bird v. Gill, 12 Gray (Mass.) 60; 
Holbrook v. Bliss, 9 Allen (Mass.) 
§9; Drury v. Morse, 3 Allen (Mass.) 
445; Bird v. Gill, 12 Gray (Mass.) 
60; Moulton v. Adams, 67 N. H. 102, 
32 A 760. 

61. See supra § 1270 et seq. 

62. Davis v. Bean, 114 Mass. 360; 
Holbrook v. Bliss, 9 Allen (Mass.) 
69; Northy v. Northy, 45 N. H. 141, 
146. 

63. Northy v. Northy, supra. 

“We think, then, that a set-off may 
be pleaded in a writ ‘of entry upon a 
mortgage given to secure a debt, 
wherever it might properly be filed 
in an action on the debt thus se- 
cured.’ Northy v. Northy, supra. 

64. See cases infra note 65. 

65. Minot v. Sawyer, 8 Allen 
(Mass.) 78; Hart v. Goldsmith, 1 
Allen (Mass.) 145; Manahan v. Var- 
num, 11 Gray (Mass.) 405; Little v. 
Riley, 48 N. H. 109; Divoll v. At- 
wood, 41 N. H. 446; Briggs v. Sholes, 
14. N. H. 262; Gibson v. Stearns, 3 


(Mass.) 445. 

70-71. Drury v. Morse, supra. 

72. Athol Sav. Bank v. Pomroy, 
115 Mass. 573. 

73. Sargent v. McFarland, 8 Pick. 
(Mass.) 500. 

[a] Rule applied.—A and B, ten- 
ants in common, mortgaged land to 
secure the payment of a joint and 
several bond. A then gave another 
mortgage on his moiety to the mort- 
gagee, who afterward entered for 
breach of condition. The mortgagee 
then brought an action against B for 
breach of condition of the first mort- 
gage. It was held that a conditional 
judgment was properly rendered for 
only one half of the amount of the 
bond. If the money raised on the 
first mortgage had been for the bene- 
fit of B alone, A being in fact his 
surety, the conditional judgment 
would have been for the whole debt. 
If the mortgagee had sued both A 
and B on the first mortgage, B, in 
order to redeem, would have been 
compelled to pay the whole debt. He 
would then have stood assignee of 
the mortgage in equity until A should 
have contributed his share. Sar- 
gout v. McFarland, 8 Pick. (Mass.) 
500. 

74 See Judgments § 1254 et seq. 

75. O’Neil v. Topping, 


242 Mass. ! 


len (Mass.) 78; Stevens v. Miner, 5 
Gray (Mass.) 429 note; Sparhawk v. 
Wills, 5 Gray (Mass.) 423; Burke 
v. Miller, 4 Gray (Mass.) 114; Mer- 
riam v. Merriam, 6 Cush. (Mass.) Sie 
Adams v. Barnes, 17 Mass. 365. 

78. Fuller v. Eastman, 81 Me. 284, 
17 A 67; Holmes v. French, 70 Me. 
341; Minot v. Sawyer, 8 Allen 
(Mass.) 78; Sparhawk v. Wills, 5 
Gray (Mass.) 423; Burke v. Miller, 
4 Gray (Mass.) 114; Divoll v. At- 
wood, 41 N. H. 44 

{a] Defendant e estopped from 
afterward setting up any defense in 
a suit on the note secured by the 
mortgage, Fuller v. Eastman, 81 Me. 
284, 17 A 67. 

79. Fuller v. Eastman, supra; 
Freison v. Bates College, 128 Mass. 
464; Holbrook vy. Bliss, 9 Allen 
(Mass.) 69; Minot v. Sawyer, 8 Allen 
(Mass.) 78; Stevens v. Miner, 5 Gray 
(Mass.) 429 note; Sparhawk v. Wills, 
5 Gray (Mass.) 423; Burke v. Miller, 
4 Gray (Mass.) 114; Merriam v. Mer- 
riam, 6 Cush. (Mass.) 91; Adams v. 
Barnes, 17 Mass. 365; Divoll v. At- 
wood, 41 N. H. 446. 


80. Dooley v. Potter, 140 Mass. 
49, 2 NE 935. 
81. Stewart v. Clark, 11 Mete. 


(Mass.) 384. 
82. Stewart v. Clark, supra. 
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the parties intended.§8 

[§ 1326] e. Judgment for Defendant. Where de- 
mandant has failed to sustain his contention on the 
issues raised under the pleadings,** as where it ap- 
pears that nothing is due on the mortgage,®® by rea- 
son of payment or discharge thereof,®® no condi- 
tional judgment can be entered for demandant,** but 
judgment must be rendered for defendant §* and for 
his costs,®® and thereafter he will hold the land dis- 
charged from the mortgage.°° Where defendant 
pleads payment of the mortgage, if the jury find that 
nothing is due upon the mortgage, demandant can- 
not recover, although the payment was made after 
breach of condition.®* 

[§ 1327] 18. Possession of Demandant after Judg- 
ment; Writ of Possession. After judgment the mort- 
gagee is entitled, on the same grounds as before, to 
take possession of the land.°? He does not, by bring- 
ing a writ of entry to foreclose, and obtaining a con- 
ditional judgment, waive his right to take possession 
_of the land during the time allowed to the mort- 
gagor to pay the amount ascertained by the judg- 
ment to be due.°? When the time allowed the mort- 
gagor within which to pay the amount ascertained 
by the conditional judgment has expired without 
payment,®* demandant will then be entitled to be 
put in possession -by means of an appropriate writ 
for that purpose,®® and if no redemption is thereafter 
effected within the time limited by the statute, the 
foreclosure becomes complete.®® 
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_ Scire facias.°7 A mortgagee, who on writ of entry 

against the mortgagor has obtained judgment for 
possession and afterward conveys his whole title to 
a third person, cannot maintain a scire facias on 
such judgment,®* nor can scire facias be maintained 
on such judgment in his name by his grantee after 
accepting the mortgagor as tenant of the land.®® 

Under execution in favor of a second mortgagee, 
in a writ of entry to foreclose against the first mort- 
gagee, the second mortgagee may be put temporarily 
in possession, without an actual ouster of the first 
mortgagee. 

Subsequent disseizin. A mortgagee, to whom pos- 
session of the premises has been delivered on an exe- 
cution issued on the conditional judgment, if sub- 
sequently disseized by the mortgagor, before the 
expiration of the time for redemption, may main- 
tain a writ of entry against such mortgagor.? 

Effect as to bona fide purchaser. Levy of execu- 
tion for possession of land, issued on a judgment on 
a writ of entry to foreclose, affects no rights of a 
bona fide purchaser without notice before the exe- 
cution was recorded pursuant to the statute,? nor 
against one who after such record acquires title from 
such purchaser. 

[§ 1828] 14. Enjoining Foreclosure.® After writ 
of entry to foreclose has been instituted, injunction 
will not issue to restrain its prosecution,® although 
the mortgagor offers to pay all sums chargeable upon 
the land.” 


XXI. FORECLOSURE BY PUBLICATION OR SERVICE OF NOTICE 


[§ 1329] A. In General. In Maine, if, after breach 
of the condition, the mortgagee or any person claim- 


SS. Fiske v. Biske, 20 Pick: 
(Mass.) 499. 

[a] Rule applied.—A mortgagor 
agreed to find the mortgagee ‘“fire- 
wood for one fire, to be drawn and 


ment, 


to and asks for a conditional judg- 
demandant 
some evidence showing how much is 
due on the mortgage debt. 
v. Stafford, 95 Me. 


ing under him is not desirous of taking and holding 
possession of the premises,® he may proceed for the 


and cases infra this note. 

[a] Writ of possession.—A con- 
ditional judgment for demandant in 
writ of entry to foreclose a mort- 
gage, aS does a judgment for de- 


must introduce 


Morse 
81, 49 A 45, 


cut at the door fit for use,’’ and to 86. Ladd v. Putnam, 79 Me. 568,|mandant in writ of entry for other 
“sive her a good cow and keep said|12 A 628; Burnham v. Dorr, 72 Me.|purp ses (see Entry, Writ of § 77), 
cow.” The court held that the de-|198; Vose v. Handy, 2 Me. 322, 11] entitles him to the issue of a writ of 


struction of the house in which the} AmD 101; 
mortgagee lived did not exempt the 
mortgagor from the performance of 
the condition. The mortgagor kept 
the mortgagee’s cow so poorly that 
the mortgagee was obliged to sell 
her.. It was held that the mortgagee 
might recover for the cost of keep- 
ing a cow after such sale, without 
purchasing another cow and tender- 


[a] 


gagee, 


land. 
AmD 101. 
[b] 


Slayton v. McIntyre, 11 
Gray ‘(Mass.) 271. 

Effect of payment.—If it ap- 
pears that the debt secured by the 
mortgage has heen paid, 
in a writ of entry, 
have judgment for possession of the 
Vose v. Handy, 


Where the notes secured have 


possession to put him in possession 


of the mortgaged premises. Hurd v. 

Coleman, 42 Me. 182; Doyle v. Co- 

burn, 6 Allen (Mass.) 71; Creighton 

the mort-|v. Proctor, 12 Cush. (€Mass.) 433; 
cannot | Deming v. Comings, 11 N. H. 474; 


Downer v. Clement, 11 N. H. 40. 
96. See infra §§ 1249, 1262. 
97. Scire facias: 

On judgment generally 


2 Me. 322, 11 
see Judg- 


ing her to the mortgagor to be kept. 
Fiske v. Fiske, 20 Pick. (Mass.) 499, 
502. 

84.. See supra §§ 1314, 1317, 1318. 

85.- Bigelow v. Bigelow, 93 Me. 
439, 45 A 5138: Ladd v. Putnam, 79 
Me. 568, 12 A 628; Burnham v. Dorr, 
72 Me. 198; Blethen v. Dwinal, 35 
Me. 556; Vose v. Handy, 2 Me. 322 
11 AmD 101; Slayton v. McIntyre, 11 
Gray (Mass.) 271; Fay v. Cheney, 14 
Pick. (Mass.) 399. 

[a] If there is no indebtedness 
(1) the mortgagee cannot have a con- 
ditional judgment. Bigelow v. Bige- 
low, 93 Me. 439, 45 A 513. (2) No 
conditional judgment can be rendered 
in behalf of a mortgagee or his as- 
signee, unless he has proof of an 
indebtedness and its amount. Ble- 
then v. Dwinal, 35 Me. 556. 

{[b] “As assignee of an existing 
mortgage, the plaintiff, before he 
would be entitled to a conditional 
judgment, must show some sum for 
which it should be rendered. The 
plaintiff produces no notes of Hben 
Webster, and offers no evidence that 
any such are outstanding. He there- 
fore cannot be.permitted to disturb 
the possession of the tenant.’”’ Ble- 
then v. Dwinal, 35 Me. 556, 562. 

[c] Where either party is entitled 


been paid in full, judgment must be 
for defendant. Burnham v. Dorr, 72 
Me. 198. 
Payment and discharge: 
Generally see supra §§ 891-930. 
As defense see supra § 1272. 
87. Bigelow v. Bigelow, 93 Me. 
439, 45 A 518; Ladd v. Putnam, 79 
Me. 568, 12 A 628; Blethen v. Dwinal, 
35 Me. 556; Vose v. Handy, 2 Me. 
322, 11 AmD 101; Slayton v. Mc- 
Intyre, 11 Gray (Mass.) 271; Fay v. 
Cheney, 14 Pick. (Mass.) 399. 


88. Ladd v. Putnam, 79 Me. 568, 
12 A 628. 
89. See statutory provisions; and 


cases passim this section. 
$0. See statutory provisions; and 
cases passim this section. 
91. Slayton v. McIntyre, 11 Gray 
(Mass.) 271. 
sae Mann vy, Earle, 4 Gray (Mass.) 
Right to possession: 
Generally see supra §§ 573-576. 
To foreclose see supra §§ 1200-1220. 
sore Mann v. Earle, 4 Gray (Mass.) 
94. See statutory provisions; and 
supra § 1248. 
95. Hurd v. Coleman, 42 Me. 182; 
Doyle v. Coburn, 6 Allen (Mass.) 71; 
Deming v. Comings, 11 N. H. 474: 


ments §§ 1029-1055. 
as oheahn alias writ see Executions 
73. 
98. Porter v. Shaw, 98 Mass. 505 
(scire facias seeking to obtain an 
alias writ of possession). 


99. Porter v. Shaw, supra. 
1. Cronin v. Hazletine, 3 Allen 
(Mass.) 324. 


a, Niiner sw Vi 
(Mass.) 468. 
3. Mass. St. (1848) ¢ 144. 
ARs Robbins v. Rice, 7 Gray (Mass.) 
5. Injunction against legal pro- 
ceedings generally see Injunctions 
$§ 70-140. 
Restraining foreclosure: 
By action or suit see infra § 1543. 
Under exercise of power of sale see 
infra §§ 1453-1470. 


Stevens, . 1. Cush: 


6. Kilborn vy. Robbins, 8 Allen 
(Mass.) 466. 
Injunction against foreclosing” 


second mortgage see supra § 1218 
note 67 [al]. 
Robbins, 8 Allen 


Ta LIU bOFNI we 
(Mass.) 466. 

8. The words “not desirous of tak- 
ing or holding possession” have been 
construed to apply to a mortgagee 
who “did not wish to avail himself 
of any of the provisions of the law, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 1329-1333] 


purpose of foreclosure ® by complying with the stat- 
utory provisions as to publication !° or service ™ of 
his claim of foreclosure, and properly recording a 
copy of such notice so published or served.'? 

[§ 1330] B. Compared with Other Methods. There 
is nothing in the nature of the possession, before 
breach of condition, which renders this mode of fore- 
closure more inapplicable than the one by written 
consent 1% or by entry in the presence of witnesses.!* 
Foreclosure by publishing or serving a copy is gen- 
rally a better mode than any other, short of a suit, 
to give notice in fact to all parties interested. 
the notice is personally served, it is equal to notice 
By the other moe 


by suit.1® 


was obtained.1* By this mode 


running.1§ 


Choice of methods. If the mortgagee is in a con- 
dition not to desire or need the aid of any process 


to obtain by that proceeding posses- 
sion of the premises.” Smith v. Lar- 
rabee, 58 Me. 361, 369. 

9. * Me:*Rev.- St. (€1916) :ic) 95° §7 5. 
See Smith v. Larrabee, 58 Me. 361. 

“This mode of foreclosure is one 
given by statute and rests for its 
validity on the statute alone.” Treat 
v. Pierce, 53 Me. 71, 

[a] Statute is constitutional and 
pied ab seg a oe ea ghy ete., »R.. Co: 
v. Portland, etce., Coz 59 Me, 9 
[app dism 14 Wall. Ray S$) 23, 20) L. 
ed. 850]. 

.10. Me, Rev. St. (1916) ¢ 95 § 5 
par I (‘He may give public notice 
in a newspaper published and printed 
in whole or in part in the county 
where the premises are situated, if 
any, or if not, in the state paper, 
three weeks successively, of his claim 
by mortgage on such real estate, de- 
scribing the premises intelligibly, 
and naming the date of the mortgage, 
and that the condition in it is broken, 
by reason whereof he claims a fore- 
closure; and cause a copy of such 
printed notice, and the name and 
date of the newspaper in which it 
was last published to be recorded in 
each registry in which the mortgage 
deed is or by law ought to be re- 
corded, within thirty days after such 
last publication”). See Stowe v. Mer- 
rill, 77 Me. 550, 1 A 684; Smith v. 
Larrabee, 58 Me. 361 (where the 
mortgagee is not desirous of taking 
or holding possession, the statute 
allows him to foreclose by adver- 
tisement in a newspaper of his in- 
tention to foreclose on the mortgagor 
or his assignee). 

11. Me. Rev. St. (1916) ¢ 95 8 5 
par II (‘He may cause an attested 
copy of such notice to be served on 
the mortgagor or his assignee, if he 
lives in the state, by the sheriff of 
the same county or his deputy, by 
delivering it to him in hand or leav- 
ing it at his place of last and usual 
abode; and cause the original notice 
and the sheriff's return thereon to be 
recorded within thirty days after 
such service as aforesaid’), See 
Stowe v. Merrill, 77 Me. 550, 1 A 
684; Smith v. Larrabee, 58 Me. 361 
(where the mortgagee is not desirous 
of taking or holding possession, the 


statute allows him to foreclose by’ 


serving notice of his intention to 
foreclose on the mortgagor or his 
assignee). 

12. Me. Rev. St. (1916) c 95 8 5 


pars I, II. See Smith v. Larrabee, 
58 Me. 361. 
“TOne] mode... existing some 


years before 1852... is by.a publi- 
cation in a newspaper without entry 
or suit, describing the mortgage, the 
breach of the condition, and inten- 
tion thereby to foreclose the mort- 
gage.” Kennebec, etc, R. Co. Vv. 
Portland, etc., R. Co., 59 Me. 9, 26 


ossession in fact 
e party obtains 
neither possession nor any new rights relating to 
the possession; he simply obtains a right to have 
the three years allowed for redemption to commence 
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method.?° 


If 


41 C.J.] 919 


or proceeding under law to obtain possession, he may 
adopt the method ot foreclosing by advertisement or 
personal notice.1? 

[§ 1331] C. Necessity of Compliance with Statute. 
All the requirements of the statute must be strictly 
complied with to effect a legal foreclosure by this 
When the first publication of a notice is 
invalid the foreclosure is inoperative.?+ 

[§ 1332] D. By Whom Notice Given; Signature. 
The notice of foreclosure must be given by the mort- 
gagee himself, the person claiming under him,?* or 
by one under his authority or direction.2 While the 
notice may be signed in the name of the mortgagee 
by his authorized agent or attorney,?> and a notice 
signed by an unauthorized agent or attorney may be 
subsequently ratified before publication or service 
of the notice,?® it has been held that it cannot be 
ratified after publication or service so as to make 


the publication or service legally operative from the 


[§ 1333] 
CUS" S:)" 239°90 


“One of the [statutory] modes of 
foreclosing a mortgage... is, that 
the mortgagee, or person holding un- 
der him, may give public notice in a 
newspaper, three weeks successively; 
and . that the mortgager, or per- 
son claiming under him, may redeem 
within three years next after the 
[last] publication.” Holbrook’ v. 
Thomas, 38 Me. 256, 258. 

[a] Instances of such foreclosure. 
—Mitchell y. Elwell, 103 Me. 164, 68 
A 701; Hussey v. Fisher, 94 Me, 301, 
47 A 525; Welch v. Stearns, 74 Me. 
Helos Williamson Vv. Williamson, TL Me. 
442; Kennebec, etc., R. Co. v. Port- 
land, etc., R. Co., 59 Me. 9 [app dism 
14 Wall. (U. S.) 28, 20 L. ed. 850]; 
Smith v. Larrabee, 58 Me. 361. 


[app dism 14 Wall. 
L. ed. 850]. 


13. Smith v. Larrabee, supra. 
14. Smith v. Larrabee, supra. 
15. Smith y. Larrabee, supra. 
16. Smith v. Larrabee, supra. 
17. Smith v. Larrabee, supra, 


Possession taken: 

By consent in writing see supra 

§ 1227. 

By peaceable entry see supra § 1226. 
Under process of law see supra 

§ 1228. 

Smith v. Larrabee, 58 Me, 361. 
Smith v. Larrabee, supra. 

20. Higgins v. Smith, 118 Me. 312, 
108 A 102; Wyman v. Porter, 108 Me. 
110, 79 A 871; Stafford v. Morse. 97 
Me. 222, 54 A 397; Belfast Sav. Bank 
v. Lancey, 93 Me. 422, 45 A 523, 74 
AmSR 361; Hollis v. Hollis, 84 Me. 
96, 24 A 581; Bragdon v. Hatch, 77 
Me, 433, 1 A 140; Welch v. Stearns, 
74 Me, 71; Freeman v. Atwood. 50 
Me. 473; Chamberlain vy. Gardiner, 38 
Me. 548; Ireland v. Abbott, 24 Me. 155. 

21. Treat v. Pierce, 53 Me. 71. 

22. Smith v. Larrabee, 58 Me, 361; 
Treat v. Pierce, 53 Me. 71. 

faa mortgagee already in pos- 
session may avail himself of the 
method of foreclosure by publishing 
or serving a copy. Smith v. \Larra- 
bee, 58 Me. 361. 

{b] After the mortgagee has as- 
signed his mortgage and ceased to 
have any interest therein, notice of 
foreclosure by advertisement given 
by him is ineffectual and cannot 
inure to the benefit of anyone. Cush- 
ing v. Ayer, 25 Me, 383. 

23. Reed v. Elwell, 46 Me. 270. 

[a] By assignee of mortgage.—A 
notice of foreclosure, given by an 
assignee of the mortgage, will not 
be valid and effectual, unless, at the 
time, the assignment had been re- 


“eorded, or unless the person entitled 


to redeem had actual notice of the 
Reed v. Elwell, 46 Me. 


24, Smith v. Larrabee, 58 Me. 361; 
Treat v. Pierce, 53 Me. 71. 
25. Smith v. Larrabee, 58 Me. 361, 


assignment. 
270 


time of the prior publication or service.?” 
Contents of Notice—l. In General. 


26. See Smith v. Larrabee, supra 
[dist Treat v. Pierce, 53 Me. 71]. 

{a] Recognition by mortgagor.— 
Where a published notice is signed 
with the name of the mortgagee “by 
Albert W. Paine, his attorney,” and 
the mortgagor subsequently recog- 
nizes and adopts the proceeding as 
effectual, he may rely on these facts 
as prima facie sufficient evidence of 
the authority of the attorney. Smith 
v. Larrabee, 58 Me. 361 [dist Treat 
v. Pierce, 53 Me. 71]. 

27. Treat v. Pierce, supra [dist 
Smith v. Larrabee, 58 Me. 361] (un- 
authorized signing cannot, by subse- 
quent ratification of the mortgagee, 
be rendered operative from the time 
of its first publication). 

[a] Cases harmonized.—‘It was 
decided in Treat v. Pierce, 53 Me. 71, 
that the unauthorized signing and 
publishing of a notice of a fore- 
closure cannot, by a subsequent ratifi- 
eation by the mortgagee of the act, 
be rendered operative from the date 
of its publication, But in that case 
the defendant introduced affirmative 
evidence to prove, that the notice was 
signed and published by the person 
signing as attorney, when he was 
not such attorney, and had no au- 
thority or request from the mort- 
gagee to publish the notice. These 
facts were proved. On these facts, 
the court held, for reasons given in 
the opinion, that a subsequent ratifi- 
cation and adoption of the act could 
not make the notice operative from 
the date of publication. But the 
question was not raised, whether, in 
the absence of all proof by the plain- 
tiff, it was necessary for’ the 
defendant to prove the authority of 
the agent, by evidence beyond the 
prima facie presumption. In _ the 
case at bar, it appears that Bragg-— 
the mortgagee in whose name the 
notice was published—recognized and 
adopted the act of Mr. Paine and his 
signature as his agent, by assigning, 
with the mortgage, to the defendant 
all the rights and benefits of a fore- 
closure commenced by him. This 
must refer to the notice in question, 
as there is no pretense that any other 
has ever been attempted. And the 
defendant—the assignese—claims and 
insists upon the foreclosure thus 
commenced by notice, signed by at- 
torney. There is no evidence that 
this recognition by the mortgagee 
was made after the act. We think, 
that, in the absence of any such evi- 
dence, we may fairly and properly 
presume that it relates to the time 
of publication. We think, that where 
a notice is published and signed with 
the name of the mortgagee or person 
holding the mortgage, ‘by A. B., his 
attorney,’ and the party afterwards 
recognizes and adopts the proceeding, 
and claims rights under it, and claims 


920 [41 C.J.] 


The notice must describe or identify the mortgage 
sought to be foreclosed,?* naming the date of the 
mortgage,”* describe the mortgaged premises,*° set 
out a breach of the condition for which foreclosure 
is sought,*? and state an intention to claim a fore- 
closure of the mortgage.** An agreement in a mort- 
gage limiting the time of redemption to one year 
need not be inserted in the notice of foreclosure.** 

[§ 1334] 2. Description of Premises. The notice 
must intelligibly describe the mortgaged premises,** 
but reasonable certainty may suffice.*° Adopting or 
substantially following the description given in the 
mortgage ordinarily will be sufficient.2° References 
to deseriptions in other deeds, in the way of title, 
may be sufficient.” While the statute says that the 
description must be ‘‘intelligible,’’ °° it has been said 
that ordinarily the mortgagee is not required, in his 
notice of foreclosure, to give to the mortgagor a 
better description of the premises than he received 
from him.*? 

[§ 1335] F. Publication of Notice—1. Place. The 
publication must be made in the county where the 
land lies,*#° unless, by a change of boundaries, it has 
that it is effectual to foreclose, that 
it is not necessary for him to pro-| 375. 
duce further evidence of attorney- [ce] 
ship; but he may rely on these facts 


as prima facie sufficient, until im- 
peached or qualified by other testi- 


[d] 


mony.” Smith v. Larrabee, 58 Me. 
S61eMe le. Fore and India streets, in said city,” 
28. Kennebec, ete., R. Co. v. Port-|is not a sufficient description of the 
land, etc., R. Co., 59 Me. 9 [app dism |} premises 
14 Wall. ‘U. S.) 23, 20 L. ed. 850). by publication. 
29. Stowe v. Merrill, 77 Me. 550,| Me. 51). 54: 
1 A 684 35. 
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Chase v. McLellan, 


TUustration of good descrip- 
tion.— Wilson v. Page, 76 Me. 279. 

Insufficient description.—‘‘Cer- 
tain property particularly described 
in the deed, situated at the corner of 


in the notice to foreclose 
Dela v. Stanwood, 61 


Smith v. Larrabee, 58 Me. 361; 


TO ae ee 


¢ 


-[§§ 1833-1337 


been thrown into another county,*+ and in a news- 
paper published and printed in the county, if there 
is any; ** and it is not a compliance with the statute 
to show that the paper was published in the county.** 

[§ 1336] 2. Time. In compliance with the stat- 
ute #4 the notice must appear ‘‘three weeks succes- 
sively’? 45 in the proper place designated by the 
statute,*® so as to continue for the space of twenty- 
one days.*7 

[§ 1337] G. Recording Notice. Tati thirty days 
after the last publication *® or the service 49 of the 
notice, a copy of the printed notice °° or the original 
and the sheriff’s return thereon,®! as the case may 
be, must be recorded in the registry or registries 
in which the orice is, or by law ought to be, re- 
corded.®* Recording at any time within the thirty 
days complies with the statute.°% 

Defective registration. Since a defective record 
is not notice,°** an attempted foreclosure is inecm- 
plete and inoperative where the recording of the 
notice is defective as failing to comply with the 
statutory requirements,°® or as failing to show the 
antecedent essential steps taken to effect foreclo- 


49 Me. ose A 102; Welch v. Stearns, 74 Me. 


41. Welch v, Stearns, supra. 
42. Wyman y. Porter, 108 Me. 110, 
79 A 371; Belfast Sav. Bank we 


Lancey,. 93 Me. 422, 45 A 523, 74 
AmSR 361; Hollis v. Hollis, 84 Me. 
96, 24 A 581; peedon v. Hatch, V7 
Me. 433, 1 A 140. 

[a] If there is no newspaper in 
the county where the premises are 
Situated publication of notice should 
be in the state paper. Me. Rev. St. 


80. See infra § 1234. 

31. Stowe v. Merrill, 77 Me. 550, 
1 A 684; Welch v. Stearns, 74 Me. 
71; Kennebec, ete., R. Co. v. Portland, 


Etc rt. (Cox Me. 9 [app dism 14 
Wall. (U. $s.) 23,20 L. ed. 850]. 
[a] Must show default.—Pearce 


v. Savage, 45 Me. 90. 

[b] Need not state amount due.— 
Pearce v. Savage, 45 Me. 90. 

32. Stowe v. Merrill, 77 Me. 550, 
1 A 684; Welch v. Stearns, 74 Me. 71; 
Kennebec, etce., R. Co. v. Portland, 
etc., R. Co., 59 Me. 9 [app dism 14 

CUS?) 235) 2:0) Tu: ede 8507. 

33. Stowe v. ‘Merrill, 77 Me. 550, 
1 A 684. : 

[a] Approved form of notice.— 
“Foreclosure of mortgage. Whereas, 
Thomas S. Welch and Angerona 
Welch of Minot, county of Cumber- 
land and state of Maine, on the sec- 
ond day of June, A. D. 1848, made 
and executed to me, the undersigned, 
a mortgage deed of a certain tract 
or parcel of land, with the buildings 
thereon, in Minot aforesaid, which 
deed is recorded in the Cumberland 
registry, book 210, page 351, ref- 
erence to said record being had for 
a more particular description of said 
deed and the premises therein con- 
veyed, to Secure the payment of a 
certain note, for five hundred dollars 
in five years, with annual interest. 
The conditions of the mortgage being 
broken, I hereby give this notice for 
the purpose of foreclosing the same, 
as by law provided. Minot, April 20, 
1854, Samuel Stearns.” Welch v. 
Stearns, 74 Me. 71, 75. 

34. Stowe v. Merrill, 77 Me. 550, 
1 A 684; Welch v. Stearns, 74 Me. 
71; and cases infra this section. 

[a] Must describe the premises! so 
intelligibly as to be ‘“‘Capable of be- 
jing understood or comprehended,” in 
order to render the instrument valid. 
Wilson v. Page, 76 Me. 279, 280. To 
same effect Smith v. Larrabee, 58 Me. 


361; Chase v. McLellan, 49 Me. 
375. 
[b] Description in deed or mort- 


gage need not be followed provided 
the description is otherwise suffi- 


Chase v. McLellan, 49 Me. 375; and 
cases infra this section. 

“The notice must describe the 
premises so intelligibly, that those 
entitled to redeem may know, with 
reasonable certainty, what premises 
are intended.” Chase vy. McLellan, 


supra 
36. Wilson v. Page, 76 Me. 279; 
Welch v. Stearns, 74 Me. 71. 
[a] Thus (1) a _ notice which 


states the claim of the mortgagee, 
by mortgage, by reference to the 
record, which describes the estate 
intelligibly, which gives the names 
of the parties to the mortgage and 
its date, is sufficient. Welch v. 
Stearns, 74 Me. 71. (2) A notice 
describing the land as “one undivided 
sixth part of township numbered 
four in the fifteenth range in the 
county of Piscataquis, and of town- 
ship numbered four in the sixteenth 
range in the county of Somerset, 
subject to the reservation of public 
lots,” and referring to the mortgage 
described by naming the parties, and 
date, and the book and page of regis- 
tration, contains an intelligible de- 
Berton Smith v. Larrabee, 58 Me. 

[b] Where the mortgagor was the 
person interested, ‘‘certain parcels of 
real estate, situated in the towns of 
Bloomfield and Skowhegan, in said 
county, and being certain undivided 
parts of a fulling mill and clothing 
mill, and house) lot, situated on 
Skowhegan Island, occupied by said 
Chase and G. L. Hill, also, a certain 
dwellinghouse and barn, with the 
land belonging to the same, situated 
in said Skowhegan, and now occupied 
by said Chase, a full description of 
all which premises may be seen on 
the recoraes of said county Registry, 
on book 62, page 423,’ was held to 
be sufficient, Chase v. McLellan, 49 


Me. 375. 
37. Wilson v. Page, 76 Me. 279. 

; Soi Men Rev, Wasi. hcl £0). siemnoD 
5. 

gees Wilson v. Page, 76 £=Me. 
49. Higgins vy. Smith, 118 Me. 312, 


1926) e595 (§ Sparel. 


43. See cases supra note 42. 
44. Me. Rev. St. (1916) :¢ 95 § 5. 
45. Stowe v. Merrill, 77 Me. 550, 


1 A 684; Wilson v. Page, 76 Me. 279; 
Welch v. Stearns, 74 Me. 71; Hol- 
brook v. Thomas, 38 Me. 256. 

[a] Publication in three consecu- 
tive weekly issues complies with the 
statute Stowe v. Merrill, 77 Me. 
ore 1 A 684; Wilson v. Page, 76 Me. 

46. Place ane paper of publication 
see supra § 133 


47. Wilson Es Page, 76 Me. 279. 
48. See supra § 1336. 
49. See supra § 1329. 


50. Stowe v. Merrill, 77 Me. 550, 
1 A 684; Welch v. Stearns, 74 Me. 71, 

51. Stowe v. Merrill, 77 Me. 550, 
1A 684. 4 

52. Hollis v. Hollis, 84 Me. 96, 24 
A 581; Stowe v. Merrill, 77 Me. 550, 
1 A 684; Bragdon v. Hatch, 77 Me. 
433, 1 A 140; Welch v. Stearns, 74 
Me. 71; Freeman v. Atwood, 50 Me, 
473; Blake v. Dennett, 49 Me. 102. 

[a] A condition subsequent is es- 
sential to the validity of the sale. 
cep v. Morse, 97 Me. 222, 54 A 

he 

[b] Where the mortgage describes 
two parcels of land in different coun- 
ties, and the notice for foreclosure, 
describing both parcels, is published 
according to law in a newspaper 
printed in each county, a copy of the 
notice published in each county, with 
the name and date of the paper in 
each county in which it was last 
published, duly recorded in the re- 


spective registers, is a_ sufficient 
registration, Smith v. Larrabee, 58 
Me. 361. 

53. Stowe v. Merrill, 77 Me. 550, 
1 A 684. 

[a] Next day after its last publi- 
cation.—Stowe v. Merrill, 77 Me. 550, 
1 A 684, 

54. Higgins v. Smith, 118 Me. 312, 


108 A 102; Stafford v. Morse, 97 Me. 
222, 54 A 397. 

55, Wyman v. Porter, 108 Me. 110, 
79 A 371; Stafford v. Morse, 97 Me. 
222, 54 A 397. 


_ For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 1337-1340] 


sure,°® or as actually showing that the necessary 
antecedent steps had not been taken.>7 

Amendment. The record of the published notice 
eannot be amended after thirty days have expired 
since,the last publication, so as to show facts in 
compliance with statutory requirements.®® 

[§ 1338] H. Certificate of Register. The certifi- 
eate of the register of deeds, which by statute °° is 
made prima facie evidence of the fact of publication 
of foreclosure or of the sheriff’s return, as the case 
may be,°° on its face, or by reference to, or in con- 
nection with, the copy of the recorded notice an- 
nexed or appended,®! must show a compliance with 
the statute as to every essential step °° necessary to 
have been taken for the purpose of foreclosure.®? 
Thus it must show or state, on its face or in connec- 
tion with the copy to which it is appended, the name 
and date of the newspaper in which the notice was 
last published ;°* that the notice was published in a 
newspaper ‘‘printed’’ in as well as ‘‘published’’ in 
the proper county;®> compliance with statute as to 
time of publication ;°* that a copy of the printed no- 
tice ®* or of the original notice served ®S was re- 
corded; that the name and date of the newspaper 
in which the notice was last published were re- 
corded ;°° that the proper data were duly recorded in 
each registry in which the mortgage deed was, or by 
law ought to have been, recorded; *° and that the 
record for publication was made within thirty days 
after the last publication."1 When the record of the 
published notice is silent as to material facts, they 
eannot be shown by evidence dehors the record.7? 
The record of the notice of a foreclosure by publi- 


56. Stafford v. Morse, supra (to [a] 
give notice of foreclosure the record] defective 
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Register’s certificate is fatally 
“unless the date of the 


(41.-C-a/} 2021 


cation is the only proper evidence of the time when 
the ‘‘right of redemption will be forever closed ;’’ 73 
and a person seeking to redeem relies on other 
sources of information at his peril.74 

Signature. The certificate must be signed by the 
register of deeds.” 

[§ 1339] I. Effect of Publication or Service of No- 
tice.’© Within one year after the first publication or 
the service of the notice the mortgagor, or person 
claiming under him, may redeem,*? and failure to do 
so completes foreclosure, forever cutting off the right 
of redemption.’* The publication of notice by a 
mortgagee that he claims to foreclose the mortgage 
for condition broken is no bar to an action after- 
ward brought to obtain possession of the mortgaged 
premises.*® There is nothing legally inconsistent 
with the mortgagee’s taking possession after publi- 
cation of notice to foreclose.*° 

[§ 1340] J. Opening Foreclosure.*t In a particu- 
lar case whether steps taken to eftect a foreclosure 
have been waived and the foreclosure proceedings 
opened,®* or have not been waived and the fore- 
closure proceedings not opened,®* will depend on the 
circumstances. Payment ot part of the mortgage 
debt after commencement of foreclosure proceedings 
and before their termination does not necessarily 
operate to delay or prevent the foreclosure from 
becoming effectual at the end of the statutory 
period.** Judgment obtained in writ of entry pro- 
ceeding, where demandant declared on his own seizin 
generally, is not a waiver of a prior foreclosure com- 
menced by publication.®® 

Injunction. A bill which asks merely a perma- 


76. Analogous decisions in pro- 
ceedings to foreclose by entry and 


must give notice of the successive 
essentiil steps necessary to complete 
foreclosure). 

57. Stafford v. Morse, supra (if 
any essential step in the foreclosure 
proceedings has not been in compli- 
ance witn the statutory requirements, 
notice of such imperfect proceedings 
will not be record notice of a fore- 
closure). 

Strict compliance with statute see 
Supra § 1331 


58. Stafford v. Morse, 97 Me. 222, 
54 A 397. 

59. Me. Rev. St. (1916) c 95 § 5 
par II. 


60. Bragdon v. Hatch, 77 Me. 433, 
1 A 140; Blake v. Dennett, 49 Me. 102. 
61. See supra § 1337. 

62. Antecedent steps 
§§ 1332-1336. : 

63. See cases infra this section. 

[a] Sufficient certificate of re- 
corder.— Welch v. Stearns, 74 Me. 71; 
Chase v. Savage, 55 Me. 543. 

{b] Approved form of register’s 
certificate.—“Somerset, Feb. 15, 7% 
AG ME, 1859; Received and copied 
the above notice of foreclosure from 
the Republican Clarion, a weekly 
newspaper printed at Skowhegan, in 
said county, bearing date Jan. 19, 
1859, vol. 18, No. 32, having been 
published in said paper three weeks 
successively as appears by papers 
shown at this office; M. R. Hopkins, 


See supra 


Register.’’ Chase v. Savage, 55. Me. 
543, 544. 
[ce] Approved form of certificate 


of register.—‘‘Certificate of register. 
The foregoing is a true copy as ap- 
pears of the Democratic Advocate, 
a public newspaper, printed at Lew- 
iston and dated April 20, 1854, the 
same having been published three 
weeks successively in said paper and 
recorded from the same, May 12, 


1854. By William C. Mitchell, reg- 
ister.’ Welch v. Stearns, 74 Me. tate 
64. Hollis v. Hollis, 84 Me. 96, 24 


A 581; Welch v. Stearns, 74 Me. 71; 
Chase v. Savage, 55 Me. 543. 


M10, 09 Ac. 871. 


‘newspaper in which the notice was 


last published’ was recorded. Hollis 
v. Hollis, 84 Me. 96, 24 A 581. 

[b] Where the name and date of 
the newspaper in which the notice 
was last published is sufficiently in- 
dicated in the certificate, it complies 
with the statute. Chase v. Savage, 
55 Me. 548. 

65. Higgins v. Smith, 118 Me. 312, 
108 A 102; Wyman v. Porter, 108 Me. 
110, 79 A 371; Stafford v. Morse, 97 
Me. 222, 54 A 397; Belfast Sav. Bank 
v. Lancey, 93 Me. 422, 45 A 523, 74 
AmSR. 361; Hollis v. Hollis, 84 Me. 
96, 24 A 581; Bragdon v. Hatch, 77 
Me. 433, 1 A 140; Blake v. Dennett, 
49 Me, 102. 

[a] Thus a register’s certificate 
which recites that the notice was 
given in a newspaper “published” 
instead of “printed” in the county 
is fatally defective. Hollis v. Hollis, 
84 Me. 96, 24 A 581; Blake v. Dennett, 
49 Me, 102. 

66. Welch v. Stearns, 74 Me. 71. 

67. Stafford v. Morse, 97 Me. 222, 
54CAL 3 9i7 

68. See supra § 1329. 


69. Stafford v. Morse, 97 Me. 222, 
BAe Awe 
'.70. Stafford v. Morse, supra. 


71. Stafford v. Morse, supra. 

[a] Time of record must appear 
in the register’s certificate. Stafford 
v. Morse, 97 Me. 222, 54 A 397. 

72. Stafford v. Morse, supra; Brag- 
don v. Hatch, 77 Me. 433, 1 A 140: 

{a] Mortgagee’s certificate is not 
competent evidence of publication. 
Bragdon vy. Hatch, 77 Me. 4338, 1 A 


140. : 
73. Chase v. Savage, 55 Me. 543. 
74. Chase v. Savage, supra. 
Certificate of mortgagee see supra 
note 72 [a]. 
75. Wyman v. Porter, 108 Me. 


{a] An unsigned certificate in- 


‘validates the title of a grantee of 
the foreclosing mortgagee 


not in 
possession. Wyman v. Porter, 108 


Me. 110,79 A 371. 


possession See supra §§ 1248-1266. 

77. Me. Rev. St: (1916) c 95 § 7; 
Holbrook v. Thomas, 38 Me. 256. 

78.» Me. Reve.St. “G916) te. 95 sav: 
Stowe v. Merrill, 77 Me. 550, 1 A 
684. See Treat v. Pierce, 53 Me. 71 
(construing a former statute). 

79. Concord Union Mut. F. 
Co. v. Woodbury, 45 Me. 447. 

80. Stewart v. Davis, 63 Me. 539; 
Concord Union Mut. F. Ins. Co. v. 
Woodbury, 45 Me. 447. 

81. In proceedings to foreclose by 
entry and possession see supra 
§§ 1250-1257. 

82. Chase v. McLellan, 49 Me. 375. 

[a] Extension of time of redemp- 
tion.—A promise by a mortgagee, 
who has commenced proceedings to 
foreclose by publication, to give the 
mortgazgor six months after the legal 
time of redemption, opens the mort- 
gage for that time, but not beyond 
it. Chase v. McLellan, 49 Me. 375. 

83. Srnith v. Larrabee, 58 Me. 361. 

[a] Giving permits to cut timber 
on mortgaged premises by the mort- 
gagee and receiving stumpage after 
publication of notice to foreclose is 
not a waiver of such foreclosure 
proceedings. Smith vy. Larrabee, 58 
Me. 361. 

84. Welch v. Stearns, 74 Me. 71. 

[a] Bhus, where the mortgagee, 
after foreclosure, sold part of the 
mortgaged premises to a third per- 
son, who on the same day gave a 
bond to the mortgagor to convey the 
land to the mortgagor on payment 
of the price and interest in four 
days, it was held that this did not 
open the foreclosure or give the 
mortgagor any right to redeem from 
the mortgage: Welch v. Stearns, 74 


Davis, 63 Me. 539, 


Ins. 


‘Stewart v. 


“Tt has long been the settled law 
in this State and in Massachusetts, 
that a mortgagee may declare on his 
own seizin generally, and have judg- 
ment as at common law against all 
persons except the mortgagor and his 


922 [41 C.J.| 
nent injunction against a foreclosure by publication, 
which would neither furnish adequate relief nor 
work out the equitable rights of the parties will be 
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[§§ 1340-1341 


held, so that by proper amendments and the bring- 
ing in of ail parties in interest a redemption may 
be had.®>% 


XXII. FORECLOSURE BY EXERCISE OF POWER OF SALE ** 
[By Atperrt DrForesr TyuEr] 


[§ 13841] A. Nature of Remedy and Right To Fore- 
close—l. Nature of Remedy. <A power of sale in a 
mortgage or deed of trust, when properly exercised, 
enables the party in interest to effect a complete 
foreclosure of the mortgage by entirely ex parte pro- 
ceedings, without submitting his rights to a court of 
law or of equity and without invoking the aid of such 
a court.5’7 This method of foreclosure in pais there- 
fore is not in any sense a suit or action,*® or special 
proceeding,®® and will be reviewed by the courts only 
to the extent of seeing that the sale was justified 
by a default, and was made in strict conformity to 
the terms of the deed and was free from fraud, de- 
ceit, or oppression.®® In some jurisdictions, how- 
ever, the statutes provide a method of foreclosure 
which is partly judicial and in part summary.®! 
These statutes expressly recognize the validity of 
powers of sale in mortgages, and the authority to 
foreclose is derived from such power. To this ex- 
tent the method is summary. But the sale made 
under such power must be reported to a court having 
chancery jurisdiction, and opportunity to present 


objections must be given. The court may then either 
ratify or vacate the sale.®? Since a power of sale 
is not an essential part of a mortgage,®® if it is in- 
serted in the mortgage it need not be coextensive 
with the conditions of the mortgage.®4 But unless 
the mortgage contains a power of sale or such 
power is given by statute,®® there can be no fore- 
closure by advertisement and sale. A power of 
sale does not destroy or impair the redeemable char- 
acter of the mortgage so long as the power remains 
unexecuted,®’ but after sale under the power there 
is no right of redemption in the absence of a statute 
authorizing it.°* A foreclosure of a mortgage under 
a power of sale will not be treated as a continuation 
of a previous,action to foreclose, in which the mort- 
gagee took a voluntary nonsuit.®® 

The power of sale is appurtenant and not in gross, 
and depends strictly upon the estate limited to the 
mortgagee in the mortgage. 

Nature of the sale. While it has been held that a 
foreclosure of a mortgage, when made in conformity 
to a statute, is a judicial sale,? or at least one of a 


Successors in title; and even against 
them unless they plead their interest 
and pray for a conditional judgment 
which the court would grant when 
the condition had been broken; for 
by so doing the necessity of bring- 
ing a bill for redemption was avoided. 
The substance of these decisions is 
incorporated in R. S., c. 90, § 7 [Rev. 
St.--(1916): “e" 95) § 99). "Stewart v. 
Davis, supra. 

8514. Gato v. Christian, 112 Me. 
427, 92 A 489, AnnCasi917A_ 592. 

86. Foreclosure: 
Generally see supra § 10038 et seq. 


y: 
Action or suit see infra’ § 1504 et 
seq. 
Entry and possession see supra 
§ 1200 et seq. 
Publication or service see supra 
§ 1329 et seq. 
87. U. S—Blackshear v. Dothan 
First Nat. Bank, 261 Fed, 601. 
Ala.—Woodruff vy, Adair, 131 Ala. 
530, 32 S 515. 
Ark.—Hudgins v. Morrow, 47 Ark. 
515, 2 SW 104. 
Cal.—Cormerais v. Genella, 22 Cal. 


116; Koch v. Briggs, 14 Cal. 256, 
73 AmD 651. 
Dak.—Robinson v. McKinney, 4 
Dak. 290, 29 NW 658. 
Ga.—Vizard v. Moody, 119 Ga, 918, 


47 SE 348. 
JTll—Bloom v. Van Rensselaer, 15 
But see infra § 1348 note 
Tee bo 


Md.—wWilson v. Watts, 9 Md. 356. 
Mass.—Judge v. Pfaff, 171 Mass. 


195, 50 NE 524. 
Mich.—Lariverre v. Rains, 112 
Mich. 276, 70 NW 583. 
Minn.—Tappan v. Huntington, 97 
Minn. 31, 106 NW 98 4 
Miss.— Hyde v. Warren, 46 Miss. 
13; Sims v. Hundly, 3 Miss. 896. But 
see Ford v. Russell, Freem. 42 (a 


power of sale conferred on the mort- 
gagee in case of breach of condition 
cannot be exercised by him without 
ii.terposition of a court of equity). 
Mo.—Mann vy. Best, 62 Mo. 491. 
Mont.—State Banking Corp. of 
Montana v. Hein, 52 Mont. 238, 156 
P 1085. 
Nev.—Bryant v. Carson River Lum- 
bering Co., 3 Nev. 313, 938 AmD 403. 
N. H.—Pearson v. Gooch, 69 N. 


H. 208, 40 A 390. 
N. J.—Clark v. Condit, 18 N. J. Eq. 


358. 

N. Y.—Elliott v. Wood, 45 N.Y: 
(Ale 

N. C.—Corey v. Hooker, 171 N. C. 


229, 88 SE 236. 


N. D.—McCann v. Mortgage, etc., 
Co., 3 N. D. 172, 54 NW 1026. 
Okl.— Buckley Vv. Morton, 93 Okl. 


45, 219 P 685. 

Pa.—Com. v. Keystone Graphite 
Co., 248 Pa. 344, 93 A 1071. 
P R. I.—Richmond v. Hughes, 9 R. I. 
28. 

S. C.—Johnson v. Johnson, 27 S. 
C. 309, 3 SE 606, 18 AmSR 636. 

S. D.—Stevens v. Osgood, 18 S, D. 
247, 100 NW 161. 


Tenn .—Hodges v. Gill, 9 Baxt. 378. 


Tex.—Mortimer vy. Williams, (Civ. 
A.) 262 SW 123. 
Wis.—De Young v. Koehler, 181 


Wis. 415, 194 NW 490, 491 [cit Cyc]. 
tee B.—Swinny v. Rodburn, 27 N. B 
soont Nesbitt v. Rice, 14 U. C. C. P. 

See Crocker v. Robertson, 8 Iowa 
404 (Code [1851] §§ 2071-2081). 

[a] The purpose of this method 
is to avoid the delay and expense 
incident to foreclosure, Blackshear 
v. Dothan First Nat. Bank, 261 Fed. 


Nee 

8. Colo.—Foot v. Burr, 41 Colo. 
193 92 P 236,.13 LRANS 1210; Rowe 
vy. ,Mulvane, 25 Colo. A. 502, 139 P 


Md.—Chilton v. Brooks, 71 Md. 
445, 18 A 868, 
aon) Y.—Hall v. Bartlett, 9 Barb. 
N. C.—Menzel v. Hinton, 132 N, C. 


660, cs SE 385, 95 AmSR 647, 

S. D.—Stevens v. Osgood, 18 S. D. 
247, 100 NW 161. 

Wis. —Hayes v. Frey, 54 Wis. 503, 
11 NW 695. 

In re Grundysen, 538 Minn. 346, 
55 NW 557. 

90. Elliott v. Wood, 45 N. Y. 71; 
Pence v. Jamison, 80 W. Va. 761, 94 
SE 383; De Young v. Koehler, 181 
Wis. 415, 194 NW 490; Colson v. Wil- 
liams, 58 -L..J3.'Ch. 5389. 

Cross references: 

Report and confirmation of sale see 

infra § 1441. 


I 


Pees aside sale see infra-§§ 1488— 


Transter of proceedings to court see 

infra § 1384. 

91. See statutory provisions. 

92. See infra § 1441. 

$3. Capron v. Attleborough Bank, 
11 Gray (Mass.) 492; Bay City State 
Bank v. Chapelle, 40 Mich. 447; 
Cowles v. Marble, 37 Mich. 158. 

94. Butler v. Ladue, 12 Mich. 173; 
Hyman v. Devereux, 63 N. C. 624. 

95. _U. S.—lLaselle v. Leland, 298 
Fed.’ 275. 


Ark.—Craig v. Meriwether, 84 Ark. 
298, 105 SW 585 


Mich.—Bradway v. Miller, 200 
Mich. 648, 167 NW 15; Bryan v- 
Straus, 157 Mich. 49, 121 NW 301. 

Minn.—Purcell v. Thornton, 128 
Minn. 255, 150 NW 899. ; 

Mo.—Arnett v. Williams, 226 Mo. 
109, 125 SW 1154. 

N. Y.—Mowry v. Sanborn, 68 N- 


Y..153 [rev 7 Hun’ 380]. 

N. D.—Johnson v. Casserly, 37 N.- 
D. 33, 163 NW 539, 

Ss: D.—Kammann v. Barton, 26 S. 
D. 371, 128 NW 329, 23 S. D. 449, 123 
NW 416. 

Wis.—Dawson y. Bauch, 149 Wis. 
144, 135 NW 585. 

Ma n.—Wallace v. Smart, 22 Man: 
68, 1 DomLR 70, 19 WestLR 787. 

Form and requisites of power see 
infra § 1345. 

96. Blaker v. Herts, etc., Water- 
works Co., 41 Ch. D. 399; In re Solo- 
mon, 40 Ch. D. 508; In re Hodson, 35 
Ch. D. 668; Hiatt v; Hillman, ?25 ile 
TS Repl iN is.) 0: 

97. See XXIV in 42 C. J. 

98 See XXIV din 42 C. J. 

99. Corey v.. Hooker, 171 N. C, 229, 
88 SE 236. 

1. Clark v. Wilson, 538 Miss.” 11/95 
Bell v. Twilight, 22 N. H. 500; Wil- 
son v. Troup; 2 Cow. “GN °Y))- 1955 
14 AmD 458; Bergen v. Bennett, 1 
Cal. Gas. CNS Myc yy 1F 5 2 2Aa) 22s 
Weil v. Davis, 168 N. C. 298, 302, 84 
SE 395 [cit Cyc]. 

2. Sturdevant v. Norris, 30 Iowa 
65; Alexander v. Howe, 85 Va. 198, 
7 SE 248. 

[a] Compared with sales under 
foreclosure decree.—In general, the 
rules of law applicable to sales un- 
der the foreclosure decree apply to 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 1341-1342] 


quasi-judicial character,? it also has been held that 
such a sale is not a judicial sale and does not bear 


any analogy to one.‘ 


[§ 1342] 2. Validity of Power in General. 


sales under a power. Willard v. 
Finnegan, 42 Minn. 476, 44 NW 985, 


8 LRA 50. See infra §§ 1411-1442. 
3. Vizard v. Moody, 119 Ga. 918, 
47 SBE 348. 


4 State Banking Corp. v. Hein, 52 
Mont. 238, 156 P 1085; Com. v. Key- 
stone Graphite Co., 248 Pa. 344, 93 
PARAL OTs 

5. -U.' S.—Bell Silver, etc., 
Co. v. Butte First Nat. Bank, 
T.1S51470) 15 SOt3440, 39 Lised.1497; 
Blackshear v Dothan First Nat. Bank, 
261 Fed. 601; Etna Coal, ete., Co. v. 


Marting Iron, ete. Co., 127 Fed. 32,. 


61 CCA 396; Pickett v. Foster, 36 
Fed. 514 [aff 149.0. S. 505, 13 -SCt 
998, 37 L. ed. 829]; Bowen v. Kendall, 
3 F. Cas. No. 1,724, Brunn. Col. Cas. 
704; Platt v. McClure, 19 F. Cas. No. 
11,218, 3 Woodb. & M. 151. 

Ala.—Ward v. Ward, 108 Ala. 278, 
19 S 354; Wells, 50 Ala. 
198. 

Cal.—Sacramento Bank v. Alcorn, 
121 Cal. 379, 53 P 813; Fogarty. v. 
Sawyer, 17 Cal. 589; Duncan v. Wol- 
fer, 60 Cal. A. 120, 212 P 390; Kinard 
ve. Kaelin, 22. Cala. eA -383, t134 oP 
370; Huene v. Cribb, 9 Cal. A. 141, 98 
15> (ees 


Lewis v. 


Dak.—Robinson v. McKinney, 4 
Dak. 290, 29 NW 658. 

Ga.—Moseley v. Rambo, 106 Ga. 
597, 32 SE 638; Ray v. Home, etc., 
Inv., ete., Co., 98 Ga. 122, 26 SE 56; 
Calloway v. People’s Bank, 54 Ga. 
441; Robenson v, Vason, 37 Ga. 66. 

Ky.—Pool v. Young, 7 T. B. Mon. 
587; Ormsby v. Tarascon, 3 Litt. 
404. 

Md.—Mackubin v. Boarman, 54 Md. 
384; Webb v. Haeffer, 53 Md. 187. 

Mass.—Waters v. Randall, 6 Mete. 
479; Kinsley v. Ames, 2 Metc. 29; 
Eaton v. Whiting, 3 Pick. 484. 

Mich.—Lariverre_ v. Rains, 112 
Mich. 276, 70 NW 5838; Pierce v. 
Grimley, 77 Mich.. 273, 43 NW 932; 
Hebert v. Bulte, 42 Mich. 489, 4 NW 
215; Grover v. Fox, 36 Mich. 461; 
Doyle v. Howard, 16 Mich. 261; Lee 
v. Mason, 10 Mich. 403. , 

Minn.—Webb v. Lewis, 45 Minn. 
285, 47 NW 803; Butterfield v. Farn- 
ham, 19 Minn. 85. 

Miss.—Dibrell v. Carlisle, 48 Miss. 
691; Hyde v. Warren, 46 Miss. 13; 
Sims v. Hundly, 3 Miss. 896. 

Mo.—Mann v. Best, 62 Mo. 491; 
McNees v. Swaney, 50 Mo. 388; Hurt 
v. Kelly, 43 Mo. 238; Destrehan v. 
Scudder, 11 Mo. 484; Carson v. 
Blakey, 6 Mo. 273, 35 AmD 440. 

Mont.—Butte First Nat. Bank v. 
Bell Silver, etc., Min. Co., 8 Mont. 


32, 19 P 403 [aff 156 U. S. 470, 15 
Sct 440, 89 L. ed. 497]. 
Nev.—Evans v. Lee, 11 Nev. 194; 


Bryant v. Carson River Lumbering 
Co., 3 Nev. 313, 93 AmD 403. 

N. H.—Pearson v. Gooch, 69 N. H. 
208, 40 A 390; Very v. Russell, 65 N. 
H. 646, 23 A 522 [overr Bell v. Twi- 


light, 22 N. H. 500]. 
N. J.—Clark yv. Condit, 18 N. J. Ea. 
358. 


N. Y.—Carpenter v. Black Hawk 
Gold Min. Co., 65 N. Y. 43; Elliott, v. 
Wood, 45 N.Y. 71; Lawrence vy. 
Farmers’ Loan, etc. Co. 13 N.Y. 
200; Dobson v. Racey, 8 N. Y. 216; 
Slee v. Manhattan Co., 1 Paige 70; 
Doolittle v. Lewis, 7 Johns. Ch. 45, 
11 AmD 389; Van Bergen v. Dem- 
arest, 4 Johns, Ch. 37. See Mowry v. 
Sanborn, 68 N. Y. 153 (historical re- 
view of the foreclosure of mortgages 
by advertisement tin New York). 

N. C.—Sanderlin v. Cross, 172 N. 
C. 234, 90 SE 213; Eubanks v. Becton, 
158 N. C. 230, 73 SE 1009; Pémberton 
v. Simmons, 100 N. C. 316, 6 SH 122; 
Mosby v. Hodge, 76 N. C. 387; Korne- 
gay v. Spicer, 76 N. C. 95; Hyman v. 
Devereux, 63 N. C. 624, 

Pa.—Bradley v. Chester Valley R. 
Co escimeas 1413) Bell’ y.); Pisher, 21 
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It is | 
Yeates 581 note; Random vy. Swartz, 
1 Yeates 579. 

PA gia grating v. Hughes, 9 R. 
I. 228. 

S. C.—Johnson y. Johnson, 27 S. 
Cr 5309 34S 6:06, 
Mitchell v. Bogan, 45 S. C. L. 686. 

S. D.—Shelby v. Bowden, 16 S. D. 
531, 94 NW 416; Male v. Longstaff, 
99 Sse D.1389, 69 INIWi bis 

Tex.—Mortimer v. Williams, (Civ. 
A.) 262) SW 128; 124 [cit Cye]. 

Wis.—De Young v. Koehler, 181 
Wis. 415, 194 NW 490. 

Eng.—Selby v. Cooling, 23 Beay. 
418, 53 Reprint 164; Matthie v. Hd- 
wards, 2 Coll. 465, 33 EngCh 465, 63 
Reprint 817; Craddock v. Rogers, 53 


L. J. Ch. 968; Anonymous, 6 Madd. 
10, 56 Reprint 992; Clay v. Sharpe, 
18 Ves. Jr. 346 note, 34 Reprint 
348; Corder v. Morgan, 18 Ves. Jr. 


344, 34 Reprint 347, 18> ERC 442. 

N. B.—Swinny v. Rodburn, 27 N. B. 
LTS. 
Pontes hie v. Rice, 14. U.-C:-C. P. 


“The validity of sales made by 
virtue of such powers is now sup- 
ported by authorities that place it 
beyond serious question.” Clark v. 
Condit, 18 N. J. Eq. 358, 364. 

[a] “Upon principle, the 
gagor clearly has such power.” 
Clark: v.."Condit;: 18 Neda. '358, 
364 (“There is no reason why the 
absolute owner of the fee should not 
have the power to authorize any one 
to sell it for his benefit, except that 
when given to a mortgagee, he might 
for his own advantage abuse the 
trust’). 

[b] Necessary incident of mort- 
gage.—A power of sale, although now 
considered a necessary incident of 
mortgages where such powers are al- 
lowed, was not at one time so re- 
garded. Calloway v. People’s Bank, 
54 Ga. 441; Robenson y. Vason, 37 
Ga. 66; Wilson v. Troup, 7 Johns. 
Ch. (N. ¥.) 26 [aff 2 Cow. 195]. See 
Wilson v. Troup, 2 Cow. (N. Y.) 195, 
199, 14 AmD 458 (“A power: to mort- 
gage would seem to include in it a 
power to authorize the mortgagee to 
sell on default of payment, because 
the power to sell is one of the cus- 
tomary and lawful remedies given to 
the mortgagee. It is a power which 
has been repeatedly regulated by 
statute, and therefore known to the 
law, and is in universal use. It has 
consequently become a power inci- 
dent to the power to mortgage’’). 
But see Platt v. McClure, 19 F. Cas. 
No. 11,218, 3 Woodb. & M. 151 (“such 
powers are not customary in many 
sections of the country, though some- 
what usual elsewhere’); Capron v. 
Attleborough Bank, 11 Gray (Mass.) 
492 (where the court stated that 
powers of sale were not ordinary in- 
cidents of mortgages). 

[c] Said to be a “modern inven- 
tion.”—(1) “It is a modern invention 
to annex a power of sale to deeds 
of mortgage, in order that the sale 
may be effectuated without resort 
to a court of chancery; and upon the 
effect of such sale there have, no 
doubt, existed different opinions; 
some contending that the estate 
passed by the sale was a redeemable 
interest, and others that the sale is 
a bar to the equity of redemption. 
We call it modern, although it has 
existed probably since the existence 
of our government, because the ques- 
tion has not been decided, within the 
knowledge of this court, either here 
or in, Virginia; and at a late period, 
in the parent state, we find the ques- 
tion debated at the bar, and waived 
by the court.” Ormsby v. Tarascon, 
3 Litt. (Ky.) 404,409. (2) ‘Mortgages 
of this description are comparatively 
of modern date. Their validity was 
at first much questioned, and when 


mort- 


13 AmSR. 636; 
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\ 


923 


now almost uniformly held that a power of sale con- 
tained in a mortgage or deed of trust is legal and 
valid,> except in a few states, where the statutes 
expressly forbid the exercise of such powers and re- 


the doubts surrounding their intro- 
duction were remgved, they were for 
a considerable time, and are even 
now, in some degree viewed as a 
harsh measure. A mortgage of this 


description ... is, however, not in- 
equitable in its results. It presses 
hard upon the mortgagor in point 


of time, but it takes no unfair ad- 
vantage of him in the end, for after 
payment of the money lent or debt 
secured, the surplus is handed over 
to the mortgagor. The evil of the 
former mode of mortgaging is that 
the mortgagee, in proceeding to the 
recovery of his money, is liable to 
be delayed for an indefinite term in 
chancery. The new mode is framed 
with a view to a settlement out of 


cour est Sims vy. Hundly, 3 Miss. 896, 
[a] Simple and _ inexpensive 


method.—‘‘I have gone into this de- 
tail to show that these powers, and 
the sales under them, are as ancient 
as the formation of the English gov- 
ernment in this state; that they were 
adopted from necessity, and have al- 
ways been deemed a safe and cheap 
mode of foreclosure, and that they 
have received the deliberate and re- 
peated sanction of the legislature. 
Were we now passing on them for 
the first time, we might ask, why 
the-mortgagee should be turned over 
to the Court of Chancery, when he 
gives the parties interested ample 
time and notice to redeem, and when 
the\ sale is made openly and subject 
to all the bidding and competition 
which could take place at a master’s 
sale. The foreclosure is simple, 
cheap, and apparently as little lia- 
ble to abuse as a judicial foreclosure, 
and the proceedings have accordingly 
been received favorably by our 
courts.” Slee v. Manhattan Co., 1 
Paige (N. Y.) 48, 70. 

_{e] In England, at the present 
time (1) every mortgage contains a 
power of sale. Such power, if not 
contained in the mortgage itself, has, 
since 1860, been supplied by stat- 
ute. Cruikshank y. Duffin, L. R. 13 
Eq. 555; In re Chawner, lL. R. 8 Eq. 
569; Leigh v. Lloyd, 35 Beay. 455, 
55 Reprint 972; Cook v. Dawson, 29 
Beay. 123, 54 Reprint 573; Selby v. 
Cooling, 23 Beay. 418, 53 Reprint 164. 
(2) A power of sale is deemed nec- 
essary to render the mortgage effec- 
tual. Russell v. Plaice, 18 Beav. 21, 
52 Reprint 9 [overr Clarke y. Royal 
Panopticon, 4 Drew. 26, 62 Reprint 
10] (‘I think that the right to cre- 
ate this power is incidental to the 
authority of the executor to mort- 
gage. If this were withheld, the 
person interested in the assets would 
be injured, because, in that case, a 
mortgage could not be effected un- 
less on terms less advantageous than 
could be obtained if the person -ad- 
vancing his money obtained the same 
security as if he was dealing with 
the absolute owner of the estate”). 

{f] Condition limiting power.—A 
condition, attached to a power of 
sale in a trust deed, that the trus- 
tee shall only sell by and with the 
consent of the grantor, to be mani- 
fested by his uniting with them in 
the conveyance, is valid. Kissam 
v. Dierkes, 49 N. Y. 602. 

{g] Mortgage ordered by court.— 
Where a vendor of land brings a 
suit for specific performance, and, 
in decreeing accordingly, the court 
orders him to execute a deed, and 
the vendee to give a mortgage, it 
seems that it would not be proper 
to direct a power of sale to be in- 
ecorporated in such mortgage. Mc- 
aah Vv, Reed; 1s:'Ch. Chambs (Onti) 
208, 

[h] Mortgage partly usurious.— 
A power of sale in a mortgage given 
to secure a debt which is part usuri- 


924 [41 C.J] 


quire all foreclosures to be effected by judicial pro- 
In a few early cases, however, the valid- 
ity of such a power in a mortgage was denied or 
questioned? on the ground that the characters of 
creditor and trustee are incompatible; * and even 


ceedings.® 


in those jurisdictions where the 


power, whether in a mortgage or a deed of trust, is 
admitted ® it has been said that such a power in a 
mortgage is not favored, and that its exercise by 
the mortgagee will be watched with jealousy.’° 


ous may be exercised, at least to 
the extent of collecting the principal 
with lawful interest. Moseley  v. 
Rambo, 106 Ga. 597, 32 SE 638. See 
Payton v. McPhaul, 128 Ga. 510, 58 
SH 56, 11 AnnCas 163." 

[i] Im Mllinois (1) prior to 1879, 
powers of sale in mortgages and 
deeds of trust were valid. Strother 
v. Law, 54 Ill. 413; Weld v. Rees, 
48 Ill. 428; Bloom vy. Van Rensselaer, 
15 Il). 503; Longwith v. Butler, 8 
Thies 26 oO; (2) “At common law, 
a mortgage vested the legal estate 
jn the mortgagee, liable to be de- 
feated upon performance of the con- 
dition. After default, the legal es- 
tate became absolute. There is no 
question that, by the consent of both 
the mortgagor and mortgagee, _the 
harshness of this rule might be miti- 
gated. The parties were at liberty 
to prevent the absolute foreclosure, 
by stipulating that the mortgagee, 
after default, might sell, so as to 
evolve the real value of the land 
and have the debt satisfied, and no 
more. Such a power was a common 
law power, an appointment, and, con- 
sidering the legal estate all the time 
in the mortgagee, it may be called 
a power appendant or annexed to 
the estate.” Longwith v. Butler, 
supra. (3) Statutory prohibition see 
infra § 1343 note 13. 

{j] Im Towa (1) prior to Code 
§ 3319, mortgages could be foreclosed 
by notice and sale under power of 
sale contained therein. Sturdevant 
vy. Norris, 30 Iowa 65; Pope v. Du- 
rant, 26 lowa 283; Boyd v. Ellis, 
11 Iowa 97; Crocker v. Robertson, 8 
Towa 404; Leffler v. Armstrong, 4 
Iowa 482, 68 AmD 672. (2) Statu- 
tory prohibition see infra § 1343 note 
13 


{k] In Nebraska, although there 
is no express statutory prohibition 
of powers of sale, it has been held 
that the only method of foreclosure 
is by proceedings in court. Wheeler 
vy. Sexton, 34 Fed. 154 (reviewing 
Nebraska cases); Comstock yv. Mi- 


chael, 17 Nebr. 288, 22 NW _ 549; 
Union Mut. L. Ins. Co. v. Lovitt, 10 
Nebr. 301, 4 NW 986; Hurley v. 


Bstes, 6 Nebr. 386; Webb v. Hosel- 
ton, 4 Nebr. 308, 19 AmR 638; Kyger 
v. Ryley, 2 Nebr. 20; Staunchfield v. 
Jeutter, 4 Nebr. (Unoff.) 847, 96 NW 
642; Cullen v. Casey, 1 Nebr. (Unoff.) 
344, 95 NW 605. 

6. See infra § 1343. 

7. Ford v. Russell, Freem. (Miss.) 
42; Bell y. Twilight, 22 N. H. 500 
foverr Very v. Russell, 65 N. H. 646, 
23 A 522]; Croft v. Powel, 2 Comyns 
608, 92 Reprint 1230 (the doubt con- 
cerning the validity of the power 
of sale was first raised by this case, 
but the question was not actually 
involved). 

“The validity of such power of sale 
in a mortgage was at first doubted, 
although there seems to be no case 
in which sales were held void on that 
account. The doubt was first raised 
by some remarks of the court in the 
case of Croft v. Powel, Comyns 
603, 92 Reprint 1230, and was con- 
tinued by the observations of Lord 
Eldon in the case of Roberts v. Bozon, 
3 lL, J. Ch.’ 0. 8. 113, reported’ in 1 
Powell on Mort. [Am. ed] 9a, note. 
But neither the decision nor the dicta 
of the caurt in Croft v. Powel, supra, 
when properly considered, are ad- 
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demand.! 


validity of the 


taken away by 


verse to the validity of such power. 
And the observations of Lord Eldon 
are upon the expediency of such 
powers, which had been lately intro- 
duced by some conveyancers, and the 
abuses that might be practiced by 
mortgagees under them.” Clark y. 
Condit, 18 N. J. Eq. 358, 364. 


[a] As late as 1822 the validity 
of power of sale mortgages was 
doubted. 1 Powell on Mort. 12, note 


k; Hyman v. Devereux, 63 N. C. 624, 

[b] Distinction made between 
chattel and real estate mortgages.— 
On account of the inconvenience, de- 
lay, and expense attending a bill of 
foreclosure, a new attempt was made 
to avoid the equity courts by taking 
a conveyance to trustees with a 
power to sell the estate on default 
in the payment of the debt. A de- 
sire to protect and continue a landed 
aristocracy in England still made a 
resort to an equity court necessary 
for the foreclosure of a mortgage on 
land, although a mortgage on per- 
sonalty might be foreclosed under 
a power of sale. Lockwood v. Ewer, 
2 Atk. 303, 26 Reprint 585; Tucker 
v. Wilson, 1 P. Wms. 261, 24 Re- 
print 379. 

{c] Elimination of characteristics 
of mortgage. —A doubt was. ex- 
pressed as to whether or not the 
power to sell so altered the char- 
acter of the conveyance as to deprive 
it of the essentials’ of a mortgage. 
Eaton v. Whiting, 3 Pick. (Mass.) 
484, 491 (“‘All the authorities cited 
have a tendency to show, if they do 
not distinctly decide, that where the 
transaction between the parties to 
the conveyance is in truth and in 
fact a security for debt or loan, it 
Shall have all the attributes of a 
mortgage, notwithstanding there may 
be an unlimited power to sell’). 

[ad] In Louisiana (1) it has been 
held that a power of sale to a mort- 
gagee is incompatible with the 
hypothecary system there in vogue, 
although, under the Roman law, a 
power to the mortgagee to sell extra- 
judicially would have been valid, and 
a sale in due form, after public ad- 
vertisement and notice to the debtor, 
would have given a good title to a 
bona fide purchaser. Ricks v. Good- 
rich, 3 La. Ann. 212; Erwin vy. Greene, 
5 Rob. 70; Baron v. Phelan, 4 Mart. 
88. (2) But a power of sale in a 
deed of trust is valid. Tillman vy. 
Drake, 4 La. Ann. 16. 

Le] In Ohio it was contended that 
power of sale mortgages and trust 
deeds were subject in all cases to 
redemption, even after sale. The 
court, by Wood, J., said: “The par- 
ties constitute their own court, and 
their own mode of proceeding. And 
after a sale is made, in pursuance 
of the power conferred, the last 
thing which could reasonably be con- 
templated by the party, is the as- 
sumption, that there is an out-stand- 
ing right of redemption in the com- 


plainant.”’ Turner v. Johnson, 10 
Oh. 204, 208. See also Lydston v. 
Powell, 101 Mass. 77; Brisbane v. 


Stoughton, 17 Oh. 482. 

{f] In Virginia (1) a power of 
sale in a trust deed is valid. Hop- 
kins v. Givens, 119 Va. 578, 89 SHE 
871; Alexander v. Howe, 85 Va. 198, 


7 SE 248; Taylor y. Stearns, 18 
Gratt. (59 Va.) 244. See Pence ‘v. 
Jamison, 80 W. Va. 761; 94 SH) 388. | 


sa A 


[§§ 1342-1343 


Unliquidated demand. <A power of sale may be in- 
corporated in a mortgage securing an unliquidated 


Payment in specific property. A power of sale 
may be incorporated in a mortgage securing payment 
of the debt in specific articles of property.” 

[§ 1343] 3. Statutory Provisions. In a number of 
jurisdictions the right to exercise a power of sale 
contained in a mortgage or deed of trust has been 


statutes * requiring judicial pro- 


(2) But it has been held otherwise 
as to such power contained in a 
mortgage. Taylor vy. Chowning, 3 
Leigh (30 Va.) 654. 

8 See cases supra note 7. 

9. See cases supra note 5. 

10. N. C.—Sanderlin v. Cross, 172 
N. C. 234, 90 SE 213; Eubanks vy. Bec- 
ton, 158 N. C. 230, 73 SE 1009; Flem- 
ming v. Barden, 127 N. C. 214, 37 SE 
219, 56 LRA 316; Shew v. Call, 119 
N. C. 450, 26 SE 33, 56 AmSR 678; 
Mosby v. Hodge, 76 N. C. 387; Korne- 
gay v. Spicer, 76 N. C. 95. 

Okl.—Tedlock v. Torbert, 89 Okl. 
21851 2115.9 P 196. 

S. C.—Johnson vy. Johnson, 27 S. C. 
309, 318, 3 SE 606, 13 AmSR 636. 

Tex.—Reisenberg vy. Hankins, (Civ. 
A.) 258 SW 904. 

Eng.—Craddock v. Rogers, 53 L, J. 
Ch. 968. 

“It has always seemed to us some- 
what anomalous doctrine, that a 
mortgagor of real estate may include 
in the mortgage a power to the 
creditor himself to sell the mort- 
gaged premises without any order 
of foreclosure in a regular proceed- 
ing, such power being entirely ex 
parte, and carrying, as claimed, not 
only the right to ascertain the 
amount due on the mortgage debt, 
but to judge of the necessity for a 
sale, its time, place, terms, etc., and 
to execute title to the premises sold. 
This anomaly is more striking in 
those States, as in South Carolina, 
where it is expressly provided by 
statute that a mortgage of real es- 
tate is a mere security, and even 
after condition broken, the legal title 
remains in the mortgagor or his 
heirs. . . . While, however, the court 
will not now set aside a power au- 
thorizing the creditor, who is the 
interested party, to sell lands mort- 
gaged, for the reason that it is the 
contract of the parties themselves, 
yet all the authorities agree that 
‘as Such power may be so easily used 
for purposes of oppression, the courts 
should scrutinize sales made under 
them very closely.’” Johnson vy. 
Johnson, supra. ; 

[a] Extortion or oppression. 
The validity of such powers is fully 
recognized, but their exercise may be 
restrained where granted under cir- 
cumstances indicating extortion or 
oppression. Craddock v.. Rogers, 53 

J. Chi96 8: 


11. Richards v. Bibb County Loan 
Assoc., 24 Ga. 198. See Mowry v. 
Sanborn, 68 N. Y. 153 [rev 7 Hun 
380] (queere). 

7 Wend. 


12. Jackson vy. 
(N. Y.) 458. 

13. See statutory provisions. 

[a] In Arizona, under Civ. Code 
(1913) par 4118, mortgages cannot 
be summarily foreclosed by adver- 
tisement and sale, but must be fore- 
closed by action in a court of com- 
petent jurisdiction, which may be 
inferred to mean courts of equity, 
which have always exercised such 
jurisdiction. Davis v. Oakland First 
Nat. Bank, 26 Ariz. 621, 229 P 391; 
Schwertner v. Provident Mut. Build- 
aes Assoc., 17 Ariz. 93, 148 P 

[b] In Colorado all mortgages are 
required by statute to be foreclosed 
through the courts, and the same 
rule applies to deeds of trust unless 
the public trustee authorized to be 


Turner, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 1343] 


ceedings for foreclosure in all cases,!4 and in others 
laws have been passed regulating the exercise of 
such powers in respect to the notice to be given, the 
time and place of sale, and other particulars, which 
‘statutes must of course be fully complied with in 
order to effect a valid foreclosure.1® 
sale is not rendered invalid, nor its exercise pro- 
hibited, by a statute which declares that a mortgage 
of realty shall not be deemed a conveyance, what- 
ever its terms, so as to enable the holder to recover 
possession of the property without foreclosure and 
The statutes regulating the exercise of pow- 
ers of sale apply to the sale of land situated in the 
state, without regard to where the contract was 
made; 17 but they do not apply where the mortgaged 


sale.16 


land les in another state.18 


Retroactive effect. No statute of either class 19 


appointed in each county is named as 
trustee in the deed. Brewer v. Har- 
rison, 27 Colo. 349, 62 P 224; Smis- 
saert v. Prudential Ins. Co., 15 Colo. 
A. 442, 62 P 967. 

[c] In Idaho, under Rev. St. 
§§ 4520, 4523, a mortgage or trust 
deed can be foreclosed only by judi- 
cial sale pursuant -to a decree ren- 
dered in an action brought therefor 
in the proper court. Rein y. Calla- 
way, 7 Ida. 634, 65 P 63; Brown v. 
Bryan, 6 Ida: 1, 51 P 995; Brown’'v. 
Bryan, 5 Ida. 145, 51 P 995. 

{d] In Illinois (1) under L. (1879) 
p 211, no real estate can be sold by 
virtue of a power of sale contained 
in a mortgage, trust deed, or other 
conveyance in the nature of a mort- 
gage, and no devise to, evade the 
statute by providing for a sale de- 
priving the debtor of his equity of 
redemption will be upheld. De 
Voigne v. Chicago Title, ete., Co., 304 
HE 276-186, NE. 498.-..(2) "Prior to 
that statute powers of sale in such 
instruments were valid. See supra 
§ 1342 note 5. 

{e]. In Indiana there is a require- 
ment that mortgages be judicially 
foreclosed, but this does not apply 


to deeds of trust. Haton, etc., R. Co. 
v. Hunt, 20 Ind. 457. . 
{f] In Iowa (1) under Code 


§ 3319 a mortgage can be foreclosed 
only by “action in court by equitable 


proceedings.”’ Todd v. Johnson, 51 
LOwaeed 92) 195, 1 NW: 498.2 (2) 4 In 
1858, an act was passed declaring 


that no mortgage should be fore- 
closed otherwise than by an action 
in court, but there was an exception 
as to deeds of trust, and it was held 
that a mortgage with power of sale 
was within the exception. Fanning 
y. Kerr, 7 Iowa 450. (3)—Prior to 
Code § 3319, foreclosure of mort- 
gages by exercise of power of sale 
was legal. See supra § 1342 note 5. 

[g] In the territory of Kansas it 
was the intention of the legislature 
to provide first, that mortgages of 
real estate should be foreclosed by 
proceedings in court; secondly, that 
all foreclosures, whether of mort- 
gages or deeds of trust, should be 
by action in the courts, under the 
code of civil procedure. Samuel v. 
Holladays. 21p Be i Cas.46No. 1 129288, 
Woolw. 400 McC. 214, 1 Kan. 


612. 

J] In Kentucky (1) Gen. St. c 
63 art 1 § 22, which provides that 
no sale of real estate by a trustee, 
by virtue of a deed of trust to secure 
_ the payment of debts, shall be valid, 
“unless the sale thereof shall be in 
pursuance of a judgment of court, or 
the maker of such deed or pledge 
shall join in a writing evidencing 
the sale,” does not apply where the 
grantor had parted with all his title 
and given the grantee full power to 
sell the property and pay the debt 
specified, for the payment of which 
the property is manifestly regarded 
as inadequate. Elizabethtown, etc., 
R. Co. v. Killen, 50 SW 1108, 21 KyL 
122. (2) In discussing this statute 
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will be held to apply to mortgages or deeds executed 
before its passage,?° unless it is made retroactive by 
its express terms; *! and if it is to be given a retro- 
spective application it will not be valid in so far 
as it operates to take away entirely the right of 
foreclosure by advertisement and sale, under exist- 
ing mortgages, or to invalidate such foreclosures pre- 
viously made,?? although it may constitutionally ap- 
ply to mortgages previously made, in so far as it 
merely regulates the manner or conditions of the 
exercise of the power.”? 

Curative statutes.** 
power of the legislature to validate, by a curative 
act, foreclosures previously made by an irregular or 
defective exercise of the power.?> 


It is within the constitutional 


But the legisla- 


ture cannot, by retroactive legislation, cure a sale 


it was said: ‘By declaring that ‘the 
conveyance by the trustee shall not 
pass the title unless,’ etc., it is mani- 
fest that the legislature was then 
contemplating cases in which, but for 
the statute they were enacting, the 
conveyance by the trustee in his own 
name would have passed the title. 
Without this assumption the lan- 
guage is meaningless. If the trustee 
has no title it would be absurd to 
say that he should not convey title. 
It seems to us therefore that the 
rational construction is that only 
such writings are embraced by the 
statute as vest in the trustee such 
title to the subject of the trust as 
would enable him to convey in his 
own name if the statute had not been 


enacted.” Reed v. Welsh, 11 Bush 
450, 459. See Abbott v. Yeager, 98 
Ky. 424, 33 SW 195; Prather v. Mc- 


Dowell, 8 Bush 46; Lyons v. Field, 
IAB: Mon. 543 (construing Kentucky 
statutes). 

fi] In Oklahoma (1) a summary 
sale and conveyance of real estate 
under a mortgage with power .of 
sale, or deed of trust executed in the 
Indian Territory before statehood, 
which sale and conveyance. were 
made under Oklahoma laws after 
statehood, but in substantial compli- 


ance with Mansfield’s Arkansas Di-! 


gest in force in the Indian Terri- 
tory when such deed of trust was 
made, is valid. Buckley v. Morton, 
93 Okl. 45,219 P 685. (2) The rem- 
edy by summary sale cannot be de- 
nied on the ground that the mort- 
gagee or trustee might have pursued 
another remedy,’ since such remedy 
was continued and preserved by 
Const. Schedule § 1. Buckley v. Mor- 
ton, supra. 

[j] In Oregon, under Ballinger & 
Cc. Comp. § 423, a lien on real prop- 
erty, other than that of a judgment 
or decree, must be foreclosed by a 
suit in equity. Marquam. v. Ross, 
47. Or.. 374, 78" P 698,83 P 852,186 
Deepak Thompson v. Marshall, 210 Or, 
a kr(als "27 P 957 

14. Foreclosure by action or suit 
see infra § 1504 et seq. 

15. See statutory provisions. 

[a] In New York (1) a schedule 
was passed in 1774 protecting from 
the right to redeem a bona fide pur- 
chaser at a sale made under a power, 
and providing that such sales should 
be made at public auction after six 


months’ notice had been given. Slee 
v. Manhattan Co., 1 Paige 48. (2) 
Chancellor Kent, in 1813, said that 


this statute rendered a sale under a 
power equivalent to a foreclosure and 
sale under. a decree in chancery. 
Jackson v. Henry, 10 Johns. 185, 6 
AmD 328, 
Cross references: 
Notice of sale see infra §§ ree 1410. 
Place of sale see infra § 14 
Proceedings in exercise of pore gen- 
erally see infra § 1377. 
Proceedings preliminary to sale see 
infra §§ 1379-1384. 
eae nue sale see infra §§ 13878, 1411- 
1413. 


which is absolutely void for failure to publish notice 


16. Bell Silver, etc., Min. Co. v. 
Butte First Nat. Bank, Ge OL, SS 470, 
15 SCt raee 39 L. ed. 497. 

17..' “Tate vv. Dinsmore; 117 res 
412, 175 SW 528. 

18. Carpenter v. Black Hawk Gold 
Min. Co., 65 N. Y. 43; Elliott v. Wood, 
45 N. Y. rags Central Gold Min. Co. 
v. Platt,3 Daly (CN. Y.) 263. 

Pere See supra text and notes 13-— 
18. z 

20. Ark.—Hudgins v. Morrow, 47 
Ark. 515, 2 SW 104. 

Cal.—Galusha v. Meserve, 58 Cal. 
A. 174, 208 P 348. 

Colo.—Smissaert v. Prudential Ins. 
Co.;, 15) Colo. A. 442, 62 BP 967. 

Il].—Fisher v. Green, 142 Ill. 80, 31 
NE 172. 

Iowa.—Thatcher v. Haun, 12 Iowa 
303. 

Minn.—Webb v. Lewis, 45 Minn. 
285, 47 NW 803; Smith v. Green, 41 
Fed. 455 (Minnesota mortgage). 

Miss.—Davis v. O’Connell, 92 Miss. 
348, 47 S 672. 

N. C.—Jenkins v. Griffen, 175 N. 
C. 184, 95 SE 166. 

N. D.—Turtle Lake First Nat. Bank 
v. Bovey, 49 N. D. 450, 191 NW 765; 


Nichols v. Tingstad, 10 N. D. 172, 
86 NW 694. : 
Tex.—Childs vy. Hill, 20 Tex. Civ. 
A. 162, 49 SW 652. ; 
Eng.—In re Solomon, 40 Ch. D. 
508. 
La] Place of sale—-A_ statute 


changing the place of sale cannot 
apply to mortgages on land executed 


before the enactment. Palmer v. 
eee L134 ANSSVE SS 60F— OI SE 
5 


Retrospective laws generally see 
Constitutional Law §§ 778-784; Stat- 
utes [36 Cyc 1201 et seq]. 

21. Webb v. Lewis, 45 Minn. 285, 
47 NW 803. 

22. Fisher v. Green, 43 Ill. A. 595; 
O’Brien vy. Krenz, 36 Minn. 136, 30 
NW 458; Farmers L. Ins. Co. v. 
Wolters, (Tex. Commn. A.) 263 SW 
259 [rev (Civ. A.) 255 SW 666]; 
Frank vy. State Bank, ete., Co., (Tex. 
Commn. A.) 263 SW 255; Womble 
v. Shirley, (Tex. Civ. A.) 193 SW 
OR 
{a] In Arizona it has been held 
that a statute providing that all 
mortgages shall be foreclosed by ac- 
tion is remedial and does not impair 
the obligation of a contract as ap- 
plied to a mortgage executed at the 
time foreclosure by advertisement 
was allowed. Schwertner v. Provi- 
dent Mut. Building-Loan Assoc., 17 
Ariz. 93,2148" P 910: 

Impairing obligation of contracts 
see Constitutional Law § 732 

23. James v. Stull, 9 Barb. “(N, We) 
482° {aff Seld. 9]; Scott v. Barnes 
County Fifth Judicial DiIStss@tred 5 
INSEDE 2505 107 NW 61. 

24. Generally see Constitutional 
Law §§ 785-802; Statutes [36 Cyc 
1221]. 

25. Madigan vy. Workingmen’s Per- 
manent Bldg., etc., Assoc., 73 Md. 317, 
20 A 1069; Johnson v. Peterson, 90 
Minn. 508, ‘97 NW 384, 
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for the full period required by statute.?¢ 

[§ 1344] 4. Authority To Insert Power. Inasmuch 
as the clause providing for a sale by the mortgagee 
was originally looked upon as a novel and hard pro- 
vision,”* it has sometimes been considered that a 
general authority to execute a mortgage does not by 
implication include authority to insert a power of 
sale in the mortgage.*® But this view has not pre- 
vailed, and it is now settled that authority to exe- 
eute a mortgage authorizes the insertion of a clause 
containing a power of sale.?® 

[§ 1345] 5. Form and Requisites of Power. While 
it has been held that a power of sale will not be 
recognized as contained in a mortgage unless it is 
given by express grant and in clear and explicit 
terms,*° and that there can be no implied power of 
sale where a mortgagee holds by a deed absolute in 
form,*! it is generally held that no particular for- 
mality is required in the creation of the power of 
sale. Any words are sufficient which evinee an 
intention that the sale may be made upon default 
or other contingency; °? and in the case of a trust 
deed the power may be inferred from the imposition 
of duties on the trustee which cannot be performed 
without selling.** So where a deed is absolute on its 
face, but operates as a mortgage because of a verbal 
defeasance ** which provides for sale of the land 
on default in payment of the debt secured, the power 
of sale will be read into the mortgage.*>° A ref- 
erence in a power of sale to a nonexistent statute 
will not affect the validity of the power.*° But the 
power is invalid where it omits the contingency on 
which the sale is to be made.*? 
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Separate power of sale. It is not necessary that 
the power should be contained in the mortgage or 
trust deed conveying the estate,°* but a separate 
power to sell and convey must be of equal dignity 
with the conveyance to which it is accessory.®® 
Where the power is granted by a separate instru- 
ment, the mortgage need be described with reason- 
able certainty only.*° 

Power given by statute. Where a deed of trust 
is in the form preseribed by statute, if no specifie 
power of sale is given, the statute supplies the 
power and the trustee is authorized to sell on de- 
fault, according to the terms of the statute, the 
same as if those terms were written in the deed.4t 

Acceptance by mortgagee. It is not necessary to 
the effective execution of a power of sale that the 
mortgagee should accept it or undertake its exercise, 
by joining in the mortgage or by any indorsement 


“upon it.*? 


Effect of defects in power. Since a power of sale 
is not essential to a mortgage,*® a defect in a power 
attempted to be given does not affect the validity of 
the mortgage itself.*4 

[§ 1346] 6. Right To Foreclose. The right to fore- 
close a mortgage has already been discussed.4® The 
right to sell is not taken away by the loss of the 
note and mortgage *° especially if there is a record 
of the mortgage.** 

[§ 1347] 7. Revocation or Suspension of Power— 
a. In General. The! power of sale inia deed of trust 
or mortgage is almost universally declared to be 
coupled with an interest, and therefore irrevocable.** 
The exercise of the power is consequently not af- 


[a] Mlustration.—Under a mort- 
gage authorizing the mortgagee to 


26. Finlayson v. Peterson, 5 N. D. 
587, 67 NW 953, 57 AmSR 584, 33] 1024. 
LRA 532. 


27. See cases supra § 1342 notes 
7-10. 

28. Capron v. Attleborough Bank, 
11 Gray (Mass.) 492; Clarke v. Royal 
Panopticon, 4 Drew. 26, 62 Reprint 
10. See Platt v. McClure, 19 F. Cas. 
No. 11,218, 3 Woodb. & M. 151 (where 
it was said that the power of sale 
had not become so fully associated 
with the mortgage as to raise a pre- 
sumption of the existence of the 
power where the instrument was not 
exhibited). 

{a] An agreement to give a mort- 
gage is complied with by giving a 
mortgage in the usual form without 
a power of sale. Capron v. Attle- 
borough Bank, 11 Gray (Mass.) 492. 


29. Ind.—Wright v. Bundy, 11 Ind. 
398. 

Mo.—Orr v. Rode, 101 Mo. 387, 13 
SW 1066. 


N. Y.—Wilson v. 2 Cow. 
195, 14 AmD 458, 

Tenn.—Bennet v. Union Bank, 5 
Humphr,. 612. 


Eng.—Vane v. Rigden, L. R. 5 Ch. 


Troup, 


663; Cruikshank y. Duffin, L. R. 13 
Bq, 2555; In re» Chawner L:. Rai 8 
Eq. 569; Leigh v. Lloyd, 35 Beav. 455, 


55 Reprint 972; Cook v. Dawson, 29 
Beav. 123, 54 Reprint 573; Bridges 
v. Longman, 24 Beav. 27, 538 Reprint 
267; Russell v. Plaice, 18 Beav. 21, 
52 Reprint 9 [overr Sanders v. Rich- 
ards, 2 Coll. 568, 33 EngCh 568, 63 
Reprint 864]. 

{a] Deed of trust to secure bank. 
—Where a bank is authorized to 
hold land mortgaged to it by way 
of security, it may take a deed of 
trust, with power in the trustee to 
sell upon default. Bennet v. Union 
Bank, 5 Humphr. (Tenn.) 612. 

30. Wing v. Cooper, 37 Vt. 169. 

Gl. Pearson vy. Benson, 28 Beav. 
598, 54 Reprint 496; Wallace v. 
Smart, 22 Man. 68, 1 DomLR 70, 19 
WestLR 787, 


32. U. S.—dJackson vy. Lawrence, 


Ala.—Cannon v. McNab, 48 Ala. 99. 

Ga.—Ray v. Home, etc., Inv., etc., 
Co., 98 Ga. 122. 

Ill.—Cherry v. Greene, 115 Ill. 591, 
4 NE 257. 

Md.—Cockey vy. Hampson, 140 Md. 
OSD LEB AS 725 

_Miss.—Moore v. Lackey, 53 Miss. 


oO. s 

N. C.—Pemberton v. Simmons, 100 
Nev@n3165 66S) 122: 

_S. D.—Male v. Longstaff, 9 S. D. 
389, 69 NW 577. 

Tenn.—Henderson vy. Galloway, 8 
Humphr. 692. 

Tex.—Mortimer v. Williams, (Civ. 
A.) 262 SW 123: 

[a] Informal power of sale.—A 
power of sale to secure the purchase 
money of land may be lodged in a 
third person by the terms of the 
deed conveying such land, and the 
grantee is bound by such provision. 
Moore v. Lackey, 58 Miss. 85. 

[b] Words held sufficient.—(1) A 
clause in a mortgage that in case 
of default “it shall be lawful for” 
the mortgagee, her personal repre- 
sentatives and assigns, or S, their 
attorney or agent, to sell the mort- 
gage property, was a Sufficient power 
of sale as against the contention that 
the words “authorized and em- 
powered” should have been employed. 
Cockey v. Hampson, 140 Md. 551, 118 
A 72. (2) Other cases where the 
language was held sufficient to cre- 
ate power. Pemberton v. Simmons, 
100 N. C. 316, 6 SE 122; Hyman v. 
Devereux, 63 N. C. 624; Mortimer v. 
Williams, (Tex. Civ. A.) 262. SW 1238. 

33. Cherry v. Greene, 115 Ill. 591, 
4 NE 257; Vallette v. Bennett, 69 
Ill. 6382; Porter v. Schofield, 55 Mo. 
56; Henderson v. Galloway, 8 
Humphr. (Tenn.) 692. 

34. See supra § 94. 

35. Jackson v. Lawrence, 117 U. 
S. 679, 6 SCt 915, 29 L. ed. 1024. 

386. Webb v. Lewis, 45 Minn. 285, 
47 NW 808. 


sell at public auction in case of de- 
fault, and to convey to the pur- 
chaser, “agreeably to the statute in 
such case made and provided,” the 
power of sale is a valid common- 
law power, capable of execution even 


in the absénce of any statute regu- © 


lating the manner of its exercise. 
one v. Lewis, 45 Minn. 285, 47 NW 

37. Lariverre v. Rains, 112 Mich. 
276, 70 NW 583. 

{a] Ilustration.— Where the 
words “In case of the nonpayment” 
of the debt are left out, the power 
of sale is invalid, and a purchaser 
thereunder will not get a perfect 
title. Lariverre v. Rains, 112 Mich. 
276, 280, 70 NW 583. 

38. Alexander v. Caldwell, 61 Ala. 
543; Watson v. Sherman, 84 Ill. 263; 
Brisbane v. Stoughton, 17 #£2Oh. 


482 
84 Tl. 


39. 
263. 

40. Peaslee v. Ridgway, 82 Minn. 
288, 84 NW 1024 (description held 
sufficient although misstating the 
page of the volume where the mort- 
gage is recorded). 

41. Copelan v. Sohn, 75 W. Va. 83, 
82 SE 1016. 

42. Leffler v. Armstrong, 
482, 68 AmD 672. 

Acceptance of trust by trustee see 
supra § 571. 

43. See supra § 1341. 

44. Bay City State Bank vy. Cha- 
pelle, 40 Mich. 447. 

45. See supra §§ 1017-1092. 

46. Bibb v. Crews, 113 Ala. 617, 
21 S 341. 

47. Bibb v. Crews, supra. 

Record of mortgage or trust deed 
see infra § 1382. 

48. U. S—Taylor v. Benham, 5 
How. 233, 12 Li. ed. 130; 
Beverly, 10 Pet. 532, 9 L. ed. 522; 
Hunt v. Rousmanier, 8 Wheat. 174, 
5. L. ed. 589; 


Dartmouth College v. 
Woodward, 4 Wheat. 518, 4 L. ed. 


Watson v. Sherman, 


4 Iowa 


Peter yas 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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fected by an attempted revocation on the part of the 
mortgagor or grantor in the deed of trust, or by any 
other act on his part without the consent of the 
Nor is the power ordinarily re- 
voked or suspended by his resorting to other reme- 
Where the deseription in 
a trust deed of lots in a subdivision of a city block 
is a matter of record, the trustee’s power to sell on 
default of payment is not defeated by a resubdi- 


party secured.*® 


dies to collect his debt.5° 


vision of the block.*! 
[§ 1348] b. Death of Party.°? 


629; Hunt v. Ennis, 12 F. Cas. No. 
6,889, 2 Mason 244. 

Ala.—Presnall v. Burgess, 181 Ala. 
263, 61 S 804; McGuire v. Van Pelt, 
55 Ala. 344. 

Ark.—Hudgins v. Morrow, 47 Ark, 
5615, 2 SW 104; Hannah v. Carring- 


ton, 18 Ark. 85. 

Ga.—Mutual Loan, etc, Co. v. 
Haas, 100 Ga. 111, 27 SE 980, 62 
AmSR 317; Calloway v. People’s 


Bank, 54 Ga. 441. 

Ill.— Strother v. Law, 54 Ill. 4138. 

Iowa.—Collins v. Hopkins, 7 Iowa 
463. 

Md.—Maslin v. Marshall, 94 Md. 
480, 51 A 85; Mackubin v. Boarman, 
54 Md. 384; Harnickell v. Orndorff, 
85 Md. 341; Dill v.. Satterfield, 34 
Md. 52; Berry v. Skinner, 30 Ma. 567. 

Mass.—Way v. Mullett, 143 Mass. 
49, 8 NE 881; Conners v. Holland, 
113 Mass. 50; Varnum v. Meserve, 8 
Allen 158. 

Minn.—Dunning v. McDonald, 54 
Minn. 1, 55 NW 864; Jones v. Tain- 
ter, 15 Minn. 512, fs 

Miss.—Hyde v. Warren, 46 Miss. 
13. 

Mo.—White v. Stephens, 
452; Pickett v. Jones, 63 Mo. 
De Jarnette v. De Giverville, 56 Mo. 
440; McKnight v. Wimer, 38 Mo. 
132 [overr Miller v. Evans, 35 Mo. 
45]; Beatie v. Butler, 21 Mo. 313, 
64 AmD 234; Meyer v. Kuechler, 10 
Mo. A. 371. 

N. H.—Bell -v. Twilight, 22 N. H. 
500. 

IN. ¥.—Oleott vs Tioga R.. Cox, 27 
N. Y. 546, 84 AmD 298; Gardner v. 
Ogden, 22 N. Y: 327, 78 AmD 192; 
Lawrence vy. Farmers’ L. & T. Co., 
1ISUNAL)- 2005) ‘Taylor: v.; Morris; 1 
N. Y. 341, 4 HowPr 442; George v. 
Arthur, 2 Hun 406, 4 Thomps. & C. 
635; Anderson v. Austin, 34 Barb. 
319; Cole v. Moffitt, 20 Barb. 18; King 
v. Duntz, 11 Barb. 191; Bradstreet v. 
Clarke, 12 Wend. 602; Wilson vy. 
Troup, 2 Cow. 195, 14 AmD 458; Jack- 
son v. Davenport, 18 Johns, 295 [aff 
20 Johns. 537]; Franklin v. Osgood, 
14 Johns. 527; Canfield v. Monger, 12 
Johns. 346; Bergen v. Bennett, 1 Cai. 
Cas. 1, 2-AmD 281; Jencks v. Alex- 
ander, 11 Paige 619. 

N. C.—Cawfield v. Owens, 129 N. 
C. 286, 40 SE 62. 

Pa.—Bancroft v. Ashurst, 2 Grant 
513. 

S. D.—Reilly v. Phillips, 4 S. D. 
604, 57 NW 780. 

Tenn.—Hodges v. Gill, 9 Baxt. 378. 

Tex.—Hampshire v. Greeves, 104 
Tex. 620, 143 SW 147. 

Va.—State Sulphur Mines Co. v. 
Thompson, 93 Va. 293, 25 SE 232. 

Wis.—Encking v. Simmons, 28 Wis. 


Patty Ae 

Eng.—Corder v. Morgan, 18 Ves. 
Jr. 344, 34 Reprint 347, 18 ERC 
442. 

[a] Subsequent marriage of a 


woman will not affect her ability to 
execute a previous power of sale. 
Lide v. Park, 135 Ala. 131, 33 S 175, 
93 AmSR 17. 
49. Ala.—Presnall v. Burgess, 181 
Ala. 263, 271, 61 S 804 [cit Cyc]. 
Ga.—Mutual Loan, ete., Co. v 


Haas, 100 Ga. 111, 27 SE 980, 62 Am 
SR 317; Ray v. Hemphill, 97 Ga. 
563, 25 SE 485; Calloway v. Peo- 


ple’s Bank, 54 Ga. 441. 
Mass.—Way v. Mullett, 143 Mass. 


In some jurisdic- 
tions, where a mortgage is regarded as a mere se- 
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49, 8 NE 881. 
Miss.—Hyde v. Warren, 46 Miss. 


13 

N. Y.—Hollister v. Stewart, 111 N. 
Y. 644, 19 NE 782. 

Pa.—Banecroft v. Ashurt, 2 Grant 


513: 

Tex.—Hampshire v. Greeves, 104 
Tex. 620, 148 SW 147 [aff (Civ. A.) 
130 SW 665]. 

Va.—State Sulphur Mines Co. v. 
Thompson, 93 Va. 293, 25 SE 232. 

See Doane v. ‘California Land Co., 
243 Fed. 67, 155 CCA 597 [certiorari 
den 245 U. S. 660 mem, 38 SCt 60 
mem, 62 L. ed. 535] (holding that if 
it was assumed that a power of 
sale in a deed of trust was revoked 
by notice to the trustee and bene- 
ficiaries, it was revived by a subse- 
quent agreement). 

50. See supra §§ 1013-1014; and 
infra § 1352. 

51. Meacham v. Steele, 93 Ill. 135. 

52. Cross references: 

New or substituted trustee see supra 

§§ 176-194. * 

Who may exercise power see infra 

§§ 1371-1375. 

Who may sell see infra § 1417. 

53. See supra § 3. 

54. Lockett v. Hill, 15 F. Cas. No. 
8,448, 1 Woods 552 (in Georgia); Bag- 
gett v. Edwards, 126 Ga. 463, 55 SE 
250; Mutual Loan, etc., Co. v. Haas, 
100 Ga. 111, 27 SE 980, 62 AmSR 
317; Wilkins v. McGehee, 86 Ga. 764, 
13 SE 84; Roland v. Coleman, 76 Ga. 
652; Miller v. McDonald, 72 Ga. 20; 
Cully v. Bloomingdale, 68 Ga. 1756; 
Lathrop v. Brown, 65 Ga. 312; Wil- 
liams v. Washington, 40 S. C. 457, 
19 SE 1; Johnson v. Johnson, 27 S. C. 
309, 3 SE 606, 13 AmSR 636. 

55. Baggett v. Edwards, 126 Ga. 
468, 55 SH 250; Roland v. Coleman, 
76 Ga. 652; Lathrop vy. Brown, 65 Ga. 
312. 

{a] Im Maryland it is held con- 
trary to the prevailing doctrine, that 
a power of sale conferred upon a 
trustee not interested in the debt is 
a naked power and is revoked by 
the death of either party. Barrick 
vy. Horner, 78-Md. 253, 27;,A 1111, 
44 AmSR 283; Frostburg Mut. Bldg. 
Assoc. v. Lowdermilk, 50 Md. 175; 
Reid v. Gordon, 35 Md. 174. 

56. See supra § 1347; and cases 
infra note 57. 

57. Ark.—Hudgins v. Morrow, 47 
Ark. 515, 2 SW 104; Hannah v. Car- 
rington, 18 Ark. 865. 

Cal.—More v. Calkins, 95 Cal. 435, 
30 P 583, 29 AmSR 128; Whitmore 
v. San Francisco Sav. Union, 50 Cal. 
145, 

Ill.—Strother v. Law, 54 Ill. 413. 

Mass.—Conners v. Holland, 113 
Mass. 50; Varnum v. Meserve, 8 
lenigld8 pects 

Miss.—Frank . v. Colonial, etce., 
Mortg. Co., 80 Miss. 108, 38 S 340, 
70 LRA 1385, 4 AnnCas 54, 

Mo.—White vy. Stephens, 77 Mo. 
452; Beatie v. Butler, 21 Mo. 313, 
64 AmD 234. 

Mont.—Muth v. Goddard, 28 Mont. 
237, 72° P 621, 98 AmSR 553; Butte 
First Nat. Bank v. Bell Silver, etc.. 
Min. Co., 8 Mont. 32, 19 P 403 [aff 
S. 470, 15 SCt 440, 39 L. ed. 


N. M.—Cleveland vy. Bateman, 21 
N. M. 675, 158 P 648, AnnCasi918E 
1011. 
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curity,°* it has been held that a power of sale therein 
is revoked by the death of the mortgagor,** but that 
it is otherwise with respect to a power in a deed of 
trust or security deed.>> However, according to the 
doctrine generally accepted, a power of sale, either 
in a mortgage or in a deed of trust in the nature of 
a mortgage, is coupled with an interest,®* and is 
therefore not revoked by the grantor’s death,®” al- 
though, by statute in some jurisdictions,®® it is sus- 
pended for a specified period after such death,®® or 
during the administration of decedent’s estate,®° and 
revives where the time in which an administration 


N. Y.—George v. Arthur, 2 Hun 406, 

4 Thomps. & C. 635; Anderson v. 
Austin, 34 Barb. 319; Cole v. Moffitt, 
20 Barb. 18; King v. Duntz, 11 Barb. 
191; Wilson v. Troup, 2 Cow. 195, 
14 AmD 458; Bergen v. Bennett, 1 
Cai. Cas. 1, 2 AmD 281; Jencks v. 
Alexander, 11 Paige 619; Doolittie v. 
Lewis, 7 Johns. Ch. 45, 11 AmD 389. 
- C-—Lipsitz -v._ Smith or73) Newc 
98, 100 SE 247; Carter v. Slocomb, 122 
N. C. 475, 29 SE 720, 65 AmSR 714; 
Parker v. Beasley, 116 N. C. 1, 21 
SE 955, 33 LRA 231. ‘ 
N. D.—Grandin v. 


Emmons, 10 N. 
D. 223, 86 NW 723, 88 Ams 
54 LRA 610, TRB e: 


aoe I.—Richmond vy. Hughes, 9 R. I. 
S. D.—Reilly vy. Philli Ss, 428 ‘ 
604, 57 NW 780; Purdin v. Archer on 
S. D. 54, 54 NW'1043. ; 
ern.—Hodges v. Gill, 9 Baxt. 
378; Wilburn y. Spofford, 4’ Sneed 698. 
Tex.—Wiener v. Zweib, 105 Tex. 
262, 141 SW 771, 147 SW 867 [aff (Civ. 
A.) 128 SW 699]; Taylor v. Williams, 
101 Tex. 388, 108 SW 815; Black v. 
Rockmore, 50 Tex. 88; Slay v: Gose, 
(Civ, A.) 233 SW 348; Openshaw v. 
Dean, 59 Tex. Civ. A. 498, 125 SW 
989; National Exch. Bank y. Jackson 
(Civ. A.) 33 SW 277. ; 
Va.—State Sulphur Mines Co. 
Thompson, 93 Va. 293, 25 SH 232) 
W. Va.—Spencer v. Miller, 19 W. 
Vat: £79. 


ie ea v. Edwards, 11 Jur. 

Presentation of claim for allow- 
ance by personal representation see 
Executors and Administrators § 955. 

Right to foreclose after mort- 
gagor’s death see supra § 1019. 

See statutory provisions. 

[a] In Colorado two conditions 
upon which a deed of trust executed 
by a decedent may be foreclosed are 
imposed by law. They are: irst, 
permission to foreclose at an earlier 
date than one year from the death 
of the testator or intestate must be 
obtained from the county court; and, 
second, the debt or claim secured 
must be first proved and allowed by 
such court. Reid v. Sullivan, 20 
Colo. 498, 39 P 388. See also Execu- 
tors and Administrators § 955. 

59. ass v. Sternberg, 50 Mo. 124 
(nine months), 5 

[a] Power of sale executed by 
prior owner is not within the rule. 
Lass v. Sternberg, 50 Mo. 124 (re- 
stricting the statute to power exe- 
cuted by decedent). 

60. Wiener v. Zweib, 105 Tex. 262, 
141 SW 771, 147 SW 867 [aff (Civ. 
A.) 128 SW 699]; Taylor v. Williams, 
101 Tex. 388, 108 SW 815 [rev (Civ. 
A.) 105 SW 8387]; Kuck v. Dixon, 
(Civ. A.) 127 SW 910; Girardeau v. 
Perkins, 59 Tex. Civ. A. 552, 126 SW 
633; Openshaw v. Dean, 59 Tex. Civ. 
A. 498, 125 SW 989; Killaspie v. Mur- 
ray, 27 Tex. Civ. A. 580, 66 SW 252; 
National Exch. Bank y. Jackson, (Civ. 
A.) 33 SW 277 

“In the well-considered case of 
Wiener v: Zweib, 105 Tex, 262, 141 
SW 771, 147 SW 867, it was held that 
the power of sale given in a deed of 
trust to secure the payment of a debt 
is a power coupled with an interest, 
and continues in force after the 
death of. the grantor, and that a sale 
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may be sued out has expired, or when administra- 
tion is had independent of the probate court.®+ So 
where a partnership has conveyed land in trust 
to secure a firm debt, the death of one of the part- 
ners does not affect the right of the trustee to ex- 
ercise the power of sale,®? in the absence of a statute 
to the contrary.°* Where a condition is attached to 
a power of sale, that the trustee shall sell only with 
the consent of the grantor, shown by. his joining 
in the conveyance, and no provision is made for 
the execution of the power on the death of the 
grantor, the power will be extinguished on the hap- 
pening of that event.** 

Sheriff as substituted trustee. Where a deed of 
trust provides that the sheriff shall act in place of 
the trustee on the latter’s death, absence from the 
jurisdiction, or refusal to act,®* the sheriff is invested 
with a power coupled with an interest, which is not 
revoked by the death of the grantor.®® 

Death of trustee.®’ If a trust is once properly ere- 
ated, the death of a trustee shall not defeat it.66 A 
power of sale is so far personal to a trustee that it 
does not pass to his heirs or representatives upon 
his death,®® although in some jurisdictions the power 
may be exercised by the trustee’s representative 
where such power is conferred upon him by the 


and deed, made by the trustee in] the trustee is 
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trust deed.’® 

Death of the mortgagee does not revoke the 
power." 

Death of creditor. There can be no lawful sale 
under a power in a deed of trust to secure payment 
of a specified sum to the beneficiary, her heirs, and 
assigns, where the beneficiary has died and no ad- 
ministrator has been appointed.’ Where a deed of 
trust authorizes the trustee to sell on default; at 
the request of the creditor, and the creditor makes: 
such request, his death pending proceedings to re- 
strain the sale does not deprive the trustee of the 
power to sell on termination of the injunction pro- 
ceedings.** 

[§ 134814] c. Insanity of Mortgagor. A power 
of sale is not revoked or suspended by the super- 
vening insanity of the mortgagor."* 

[§ 1349] d. Bankruptcy or Insolvency of Party.’®. 
The power of sale in a mortgage or deed of trust 
is not generally suspended or otherwise affected by 
the fact that the mortgagor or grantor goes into in- 
solvency or becomes a bankrupt, or that such pro- 
ceedings are instituted against him,’® although the 
rule is otherwise in some jurisdictions." 

[§ 1350] e. Pendency of Suit To Cancel Mortyage 
or To Redeem. In some jurisdictions it has been 


But see] Miss. 328. 


accordance with the powers given| Fernandez y. Holland-Texas Hypo- Mo.—McKnight v. Wimer, 38 Mo. 
him by the instrument, after the|teek Bank, (Tex. Giv. A.) 221 SW1]132; Hickman v. Dill, 32 Mo. A. 509. 
death of the grantor are valid and|1004; Swearingen vy. Williams, 28 Va.—Pitzer vy. Logan, 85 Va. 374, 
effective to pass title to the land]! Tex. Civ.-A. 560, 67 SW 1061 (both|7 SE 385. : 
conveyed, except in so far as such] holding that, while an independent See also supra §§ 176-194. 

sale may interfere with the due exe-| estate is open and pending, no valid 69. Crittenden v. Johnson, 11 Ark. 
ecution of an administration of the|sale can be made of the mortgaged | 94. 

estate of the decedent for the pay-| estate by a trustee in a deed of trust, 70. See infra § 1378. 

ment of such preferred claims as may] since the death of the grantor re- 71. Taylor v. Carroll, 89 Md. 32, 
have existed at the time such sale} vokes the power, and since the court] 42 A 920, 44 LRA 479; Mackubin v. 
is made. Many authorities are dis-|in certain contingencies may take} Boarman, 54 Md. 384; Berry v. 
cussed in that opinion sustaining| charge of the estate and appoint an| Skinner, 30 Md. 567. 

that ruling, and we think the same administrator, precluding creditor Who may exercise power See infra 
is now the settled law of this state.’ | from exercising the power of | §§ 13:71, 1372 

Slay v. Gose, (Tex. Civ. A.) 283 SW] sale). 72. Armistead v. Kirby, 106 Va. 
848, 350 62. Barnet v. Houston, 18 Tex.| 585, 56 SE 570. 


[a] A sale is void if made pend- 
ing an administration, or within four 
years after the death of the mort- 
gagor. Whitmire v. May, 96 Tex. 317, 
72 SW 375; Abney v. Pope, 52 Tex. 
288; McLane v. Paschal, 47 Tex. 365; 
Buchanan. v. Monroe, 22 Tex. 5387; 
Robertson v. Paul, 16 Tex. 472; Wil- 
liams v. Armistead, (Tex. Civ. A.) 90 
SW 925; Texas Loan Agency v. Din- 
gee, 33 Tex. Civ. A. 118; 75 SW 866; 
Swearingen v. Williams, 28 Tex. Civ. 
A. 559, 67 SW 1061; Markham vy. 
Wortham, (Tex. Civ. A.) 67 SW 341; 


Harris v. Wilson, (Tex. Civ. A.) 40 
SW 868. 
[b] After the death of one of the 


purchasers of property subject to a 
deed of trust, an exercise of the 
power of sale is void, the obligation 
being enforceable only by proceed- 
ings in the probate court. Buchanan 
v. Monroe, 22 Tex. 537. Followed but 
criticized in Whitmire v. May, 96 
Mex, Sie V2) SW, Bld. 

[c] Where husband and wife exe- 
cute a deed of trust, the power of 
sale, after the death of the husband, 
eannot be exercised by the trustee 
but the satisfaction of the claim 
must be sought through the probate 
PANG Smith v. Elliott, 39 Tex. 

ifs 

61. Wiener v. Zweib, 105 Tex. 262, 
14. SW. Vit, 147 SW 867 [aft (Civ. 
A.) 128 SW 699]; Taylor v. Williams, 
101 Tex, 388, 108 S 815- [rev (Ci 
A.) 105 SW 837]; Rogers v. Watson, 
81 Tex. 400, 17 SW 29; Gillaspie v. 
Murray, 27 Tex. Civ. A. 580, 66 SW 
252; Silverman v. Landrum, 19 Tex. 
Civ. A. 402, 47 SW 404. See National 
Exch. Bank v. Jackson, (Tex. Civ. 
A.) 33 SW 277 (when the sole execu- 
trix and legatee appropriates the 
property to her use, 


the power of], 


Civ. A. 134, 44 SW 689; Schwab Cloth- 
ing Co. v. ‘Claunch, (Tex. Civ. A.) 29 
SW 922. 

[a] In California a power of sale 
in a mortgage, although coupled with 
an interest when granted, becomes 
a naked power where the debt secured 
is barred by the statute of limita- 
tions, and hence the death of the 
mortgagor revokes such power. 
Goldwater v. Hibernia Sav., ete., Soc., 
V9 Cali VA. 5119126" P sel; 863. 

63. Fisher v. Green, 142 PSHS0; 
31 NE 172 -(holding, however, that 
Act March 30, 1869 § 1, providing 
that on the death of the grantor in 
any mortgage or trust deed no sale 
shall be had by virtue of a power 
of sale in the mortgage or deed, did 
not take away the right of a holder 
of the equity of redemption, who was 
not the grantor, to sell under the 


power). 

rhe Kissam v. Dierkes, 49 N, Y. 
602. 

65. See supra § 179. 


Appointment of sheriff by court 
see supra § 193. 

66. Swabey v. Boyers, 274 Mo. 
232, 203 SW 204 [disappr Miller v. 
New Madrid Banking Co., 235 Mo. 
522, 189 SW 192] (containing dietum 
to effect that sheriff acquires merely 
a naked power). 

67. New trustee on death of first 
see supra §§ 176, 191. 

68, Ala.—Shahan vy. Tethero, 114 
Ala. 404, 21 S 951. 

Ark.— Less v. English, 75 Ark. 288, 
87 SW 447. 

D. C.—Holden v. Stickney, 9 D. C. 
141 [mod on other grounds 100 U. S. 
72, 75 L. ed. 567]. 

Ill. Craft v. Indiana, ete., R. Co., 
166 Ill. 580, 46 NE 1132. 

Miss.—Bradford vy. Jenkins, 41 


73. Todd v. Bemis, (Tex. Civ. A.) 
158 SW 182. 
30 Md. 
567. 


Minn.—Lundberg v. Davidson; 72 
Minn. 49, 74 NW 1018, 42 LRA 103. 
Mo.—Varnmeter v. Darrah, 115 Mo. 
153, 22 SW 30; Bensieck v. Cook, 110 
Mo. 173, 19 SW. 642, 33 AmSR 
Sol Meyer v. Kuechler, 10 Mo. A. 


N. H.—Davis v. Lane, 10 N. H. 


156. 

Ss. D—Reilly v. Phillips, 4 S. D. 
604, 57 NW 780. 

Wis. —Encking v. Simmons, 28 Wis. 
272. 

75. Bankruptcy of junior mort- 
gagee see infra § 1376. 

76. Mass.—Hall vy. Bliss, 118 Eg 
554, 19 AmR 476. 

M 
ilsie 

N. C.—Martin v. Kirkpatrick, 149 
N. C. 400, 63 SE 68. 

Eng.—Dixon v. Ewart, 
322, 36 Reprint 123. 

Ont.—Gordon v. Ross, 11 Grant Ch. 


3 Meriv. 


124. 

77. Iockett v. Hill, 15 EF. Cas. 
No. 8,443, 1 Woods 552 (Georgia 
rule). 

[a] In Maryland (1) under the in- 


solvency laws existing prior to Act 
(1880) c¢@ 172, a power of sale was 
suspended by the insolvency of the 
mortgagor. Mackubin v. Boarman, 54 
Md. 384; Zeigler v. King, 9 Md. 330 
Loverr Hurt v. Stull, 4 Md. Ch. 391]; 
Glenn v. Gill, 2 Md. 1; Alexander v. 
Chiselin, 5 Gill 138. (2) But a mort- 
gage from a citizen of Maryland to 
a citizen of Pennsylvania was not 
affected by the insolvent laws of the 
Be state. Ensor v. Lewis, 54 Md. 
Ot. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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held that the pendency of a suit to redeem,’® accom- 
panied by a sufficient tender or offer to pay,’ will 
suspend the exercise of the power of sale,®° at least 
to the extent that a sale made during the pendency 
of the suit will be subject to the equity of the bill, 
and will be set aside if complainant is awarded re- 
lief; §1 but the pendency of such suit will not sus- 
pend a power of sale which by its terms is to con- 
tinue so long as any part of the mortgage debt re- 
mains due and unpaid, and the bill to redeem admits 
a specified amount is due, but such amount is not 
paid or actually tendered.*? In other jurisdictions 
it has been held- that the pendency of a suit by the 
mortgagor to have the mortgage canceled,** or to re- 
deem,** will not affect the right of the mortgagee 
to sell under the power during the pendency of such 
suit. 

[§ 1351] f. Existence of War. The exercise of the 
power of sale is not suspended or otherwise affected 
by the fact that the grantor at the time of the sale 
resides in a state against which war is being 
waged; ®° nor by the fact that he removes thereto, 
thus becoming an inhabitant of the belligerent 
state,®° although there is authority to the contrary.®? 

78. Ryan v. Newcomb, 125 111. 91, 


16 NE 878. See Johnson v. Smith, 
190 Ala. 521, 67 S 401 (a mortgagee 


82. 
330, 43 NE 350. 


MORTGAGES 


Stevens v. Shannahan, 160 111. 


83. Montgomery  v. 


[41 C.J.] 929 


Under the Federal Soldiers and Sailors Relief 
Act °° a power of sale cannot be exercised as to per- 
sons in military service, or within three months after 
such service terminates, unless upon an order of sale 
granted by a court.*® 

[§ 1352] 8. Existence of, or Resort to, Other Rem- 
edy.°° In the absence of statutory provisions mak- 
ing it necessary to foreclose in a particular man- 
ner,®*+ the fact that the mortgage creditor has 
another and an adequate remedy for the collection 
of his debt or the enforcement of his mortgage does 
not compel him to forego the exercise of a power 
of sale given him by the mortgage or deed of trust,?? 
except in cases where the rights of the parties are 
of such a nature that they can be properly ascer- 
tained and adjusted only through the aid of a court 
of equity,®* or where the power of sale is defec- 
tive,®# as for failure to observe the statute requiring 
it to be recorded,®* or for any other reason cannot be 
exercised.°*> Nor is the creditor ordinarily prevented 
from exercising his power of sale even by the fact 
that other proceedings to collect the debt or enforce 
the mortgage have been commenced and are pend- 
ing,®? unless this is specially forbidden by stat- 
11 NW 695. 


Ont.—Shields v. Shields, 43 Ont. L. 


McEwen, 9/]111, 44 DomLR 763. 


eannot, after bill filed by the mort- 
gagor to redeem, foreclose under the 
power and cut off the privilege to 
exercise the equitable right of re- 
demption). 

79. Clark v. Griffin, 148 Mass. 540, 
20 NE 169; Way v. Mullett, 143 Mass. 
49, 8 NE 881. 

{a] In Massachusetts under the 
Statute, drafted to conform to the 
decisions in Clark v. Griffin, 148 
Mass. 540, 20 NE 169, and Way v. 
Mullett, 143 Mass. 49, 8 NE 881, 
where tender of the amount due is 
not paid into court nor the sale en- 
joined, the mortgagee is authorized 
to proceed with the sale. Skolnick 
Me Greenburg, 230 Mass. 359, 119 NE 
792. 

Effect of tender see supra § 1039. 

20. Ryan v. Newcomb, 125 Ill. 91, 
16 NE 878; Clark v. Griffin, 148 Mass. 
540, 20 NE 169; and cases infra note 


81. 

Brown v. Bell, 206 Ala. 182, 
89 S 659; Thompson v. Atchley, 201 
Ala. 398, 78 S 196; Fair v. Cummings, 
197 Ala. 131, 72 S 389; National Bldg., 


ete., Assoc. v. Cheatham, 137 Ala. 
395, 34 S 383. See Carroll v. Hender- 
son, 191 Ala. 248; 251; 68—S'1- [cit 


Cyc, and qualifying Presnall v. Bur- 
gess, 181 Ala. 263, 61 S 804 (holding 
that the pendency of a suit to redeem 
will not suspend the right to exer- 
cise the power of sale, notwithstand- 
ing the bill offers to do equity by 
satisfying the ascertained sum 
secured by the mortgage)]. Compare 
Burns v. Mortgage Bond Co., 199 
Ala. 77, 73 S 987 (holding that while 
the filing of a bill to redeem will 
prevent foreclosure pending the suit, 
yet where the mortgagor files such 
bill without making the assignee of 
the mortgagee a party, and there was 
no fraud by the assignee or mort- 
gagee, a foreclosure would cut off the 
equity of redemption and remit the 
mortgagor to his statutory right of 
redemption). 

[a] A sale made during the 
pendency of the suit is\ not a nullity 
but is valid for every, purpose not 
inconsistent with the relief subse- 
quently granted to complainant. 
Fair v. Cummings, 197 Ala. 131, 72 
S 389; Carroll v. Henderson, 191 Ala. 
248, 68 S 1. 

[b] Where the bill to redeem is 
dismissed, an intervening foreclosure 
sale is valid. Carroll v. Henderson, 
191 Ala. 248, 68 S 1. 


[41 C. J.—59] 


Minn. 103. 

cr Adams v. Scott, 7 Wkly. Rep. 
85. U. S.—Washington Univ. v. 

Finch, 18 Wall. 106, 21 L. ed. 818; 

Ludlow we Ramsey, 1i Wall. 581, 20 L. 


ed. 216. Contra Kanawha Coal Co. v. 
Kanawha, etc., Coal Co., 14 F. Cas. 
No. 7,606, 7 Blatchf, 391. 


Ill.— Seymour v. Bailey, 66 Ill. 288; 
Harper v. Ely, 56 Ill. 179; Willard v. 
Boggs, 56 Ill. 163; Mixer v. Sibley, 
5S aiaGd.. 

Kan.—Dietrich v. Lang, 11 Kan. 
636; Foreman vy. Carter, 9 Kan. 674. 

Mo.—Mitchell v. Nodaway County, 
80 Mo. 257; Martin v. Paxson, 66 Mo. 
260; Black v. Gregg, 58 Mo. 565; De 
Jarnette v. De Giverville, 56 Mo. 440. 

W. Va.—Dryden v. Stephens, 19 W. 
Wane a, 

86. Bush v. Sherman, 80 Ill. 160; 
Hall v. Connecticut Mut. L. Ins. Co., 


68 Ill. 357; Mitchell v. Nodaway 
County, 80 Mo. 257. 

67. Gréen vy. Alexander, 7 D, C. 
147; Johnson vy. Robertson, 34 Md. 


165 [overr Dorsey v. Dorsey, 30 Md. 
522, 96 AmD 633]; Walker v. Beauch- 
ler,“27 Gratt, (68 Va.) 511. 

gs. Act March 8, 1918 c 20 § 302 
CUS Se Compr st | Supple fio sa 
§ 3078% ff). 

89. Morse v. Stober, 233 Mass. 223, 
23 NE 780, 9 ALR 78; Hoffman v. 
Charlestown Five Cents Sav. Bank, 
231 Mass. 324, 121 NE i5. 
rere Generally see supra §§ 1010, 

As defense to suit for foreclosure 
see infra § 1013. 

Pendency of suit to cancel mort- 
gage or to redeem see supra § 1350. 
91. See supra § 1343. 
92. Ark.—Benjamin Vv. 

borough, 31 Ark. 210. 

Cal.—Mayhall v. Eppinger, 137 Cal, 
5, 69 P 489. 

D. C.—Utermehle vy. McGreal, 1 
App. 359 [rev on other grounds 167 
WHS T68S, sl (SCtI6l,) 42er eda S26), 

Ga.—Kirkland v. Kirkland, 146 Ga. 
SES hs Ba SSH lel, 

Tll.— Erwin v. Hall, 18 Ill. A. 315. 

La.—Lacassagne v. Abraham, 51 
La. Ann. 840, 25 S 441. : 

Md.—Ensor v. Keech, 64 Md. 3878, 
1 A 756. 

’ Mass.—Montague vy. Dawes, 12 
Allen 397. 

Oh.—Brisbane v. Stoughton, 17 

Oh. 482. 


Wis.—Hayes v.,/Frey, 54 Wis. 503, 


Lough- 


[a] In Oklahoma the remedy of 
summary sale under a mortgage or 
trust deed pursuant to the law of 
the territory prior to statehood is not 
precluded by the existence of another 
remedy under the state laws. Buck- 
ley v. Morton, 93 Okl. 45, 219 P 685. 

Cumulative remedies see infra 
§§ 1010, 1011. 

93; Drayton’v. Chandler, 93 Mich. 
383, 53 NW 558; Dohm v. Haskin, 88 
Mich. 144, 50 NW 108; Strong v. Tom- 
linson, 88 Mich. 112, 50 NW 106; 
Hudgins vy. Lanier, 23 Gratt. (64 Va.) 


[a] Mortgages of even date.—A 
foreclosure by advertisement of one 
of two mortgages of even date, de- 
signed to be Simultaneous, would not 
be effective to settle the relative 
rights of the foreclosure purchaser 
and the holder of the other mortgage; 
and a bill in equity would be neces- 
sary to determine such rights and to. 


marshal the assets; and to do this, a 
sale is necessary, unless one of the 
parties will take up the other’s mort- 
ne Van Aken v. Gleason, 34 Mich: 

i 

Resort to judicial procesdinen: gen- 
erally see infra § 1384. 

94 U. S.—Grant v. Phenix Mut. 
pins: Con i2 te Ul Stel OS ese rae 
30 L. ed. 905. 

Ark.—Fry v. Martin, 33 Ark. 203. 

Mich.—Bay City State Bank v. 
Chapelle, 40 Mich. 447; Cowles v. 
Marble, 37 Mich. 158. 

Ss aeener tes v. Merrill, 21 Minn. 
236. 

Mo.—Munson y. Ensor, 94 Mo. 504, 
7 SW 108. 

Coa SE ry ov. Martin, so Ark 20or 
Thorp v. Merrill, 21 Minn. 336; Mun- 

Ensor, 94 Mo. 504, 7 SW 

Whitaker v. Middle States 

Moan sete. Cont Appr GDi@>)mecOer 

Dutton v. Cotton, 10 Iowa 408 (where 

notice cannot be given as required 
by statute). 

97. Ark.—Benjamin Vv. Lough- 
borough, 31 Ark, 210. 

Cal.—Mayhall v. Eppinger, 1387 Cal. 
5, 69 BP 489. 

Ga.—Kirkland v. Kirkland, 146 Ga. 
347, 91 SH 119. 

Ill Sawyer v. Campbell, 130 Tl. 
186, 22 NE 458; Jenkins v: Inter- 
national Bank, 111 Ill. 462; Tartt v. 
Clayton, 109 Ill. 579. 

La.—Lacassagne v. Abraham, 51 
La. Ann, 840, 25 S 441, ; 


930 [41 C.5.] 


ute.% 


vides.* 


the power. 
obtained a 


ing.® 


by leave of court.® 


Election of remedy. While it is true that the 
pendency of a suit to foreclose does not ordinarily 
suspend the power of sale,’ the institution of such 
suit or the filing of a cross bill for foreclosure in 


Md.—Ensor v. Keech, 64 Md. 3878, 


1) A756: 

Mass.—Montague v. 
Allen 397. 

Minn.—Jones v. Ewing, 22 Minn. 
157; Goenen v. Schroeder, 18 Minn. 
66; Ross v. Worthington, 11 Minn. 
438, 88 AmD 95; Montgomery v. Mc- 
Ewen, 9 Minn. 1038. 

Oh.—Brisbane v. Stoughton, 17 Oh. 
482. 

Wis.—Hayes v. Frey, 54 Wis. 503, 
11 NW 695. 

Ont.—Shields v. Shields, 43 Ont. 
L. 111, 44 DomLR 763. 

See generally supra § 1014. 

fa] Garnishment.—The right to 
exercise the power of sale is not sus- 
pended by a resort to garnishment 
proceedings against the mortgagor. 


Dawes, 12 


Benjamin v. Loughborough, 31 Ark. 
210. 
[b] In West Virginia, after the in- 


stitution of a creditor’s suit to en- 
force liens under Code (1906) § 4147, 
a trust deed creditor, a party to the 
suit, cannot have a sale under his 
trust deed out of court, but must 
abide by the action of the court. 
Stafford v. Jones, 65 W. Va. 567, 64 
SE 723. See Abney-Barnes Co. v. 
Davy-Pocahontas Coal Co., 82 W. Va. 
292, 98 SE 298 (applying same rule 
to action for foreclosure pending 


ereditors’ suit under statute). 
98. Lee v. Clary, 38 Mich, 223; 
Larzelere v. Starkweather, 38 Mich. 


96; Aldinger v. Close, 161 Minn. 404, 
201 NW 625. 

[a] Pendency of action to recover 
Gebt (1) suspends the right to fore- 
close a mortgage by. advertisement 
under the express provisions of Gen. 
St. (1913) § 8107. Aldinger v. Close, 
161 Minn, 404, 201 NW _ 625. (2) 
Pendency cf such action during part 
of the time the notice of foreclosure 
is being published, even though dis- 
missed before the date of sale, and 
even though pending in another state, 
vitiates the foreclosure. Aldinger v. 
Close, supra. 

{[b] Proving claim against de- 
cedent’s estate—Under a_ statute 
forbidding the beginning of a statu- 
tory foreclosure if any ‘“‘suit or pro- 
ceeding shall have been instituted 
to reeover the debt,’ the quoted 
clause does not refer to proof of the 
creditor’s claim before commissioners 


of deceased - mortgagor’s estate. 
Larzelere v. Starkweather, 38 Mich. 
96. 

99. Mayhall v. Eppinger, 137 Cal. 


5, 69 P 489; Brisbane v. Stoughton, 17 
Oh. 482; In re Wilkinson, L. R. 13 Eq. 
634. See Kelly v. Imperial Loan, etce., 
@o:, 11 .Can; 'S.,.'Cy, 516. (exercise of 
power after defective foreclosure by 


Thus the mere fact that a bill has been filed 
to foreclose the mortgage,®® especially if it has been 
dismissed, or to ascertain the amount actually due,” 
will not as a general rule deprive the mortgagee or 
trustee of the right to sell under the power during 
the pendency of such suit, unless a statute so pro- 
A fortiori, the pendency of a suit to settle 
partnership accounts not connected with the mort- 
gage debt will not interfere with the exercise of 
Nor is the right to foreclose affected 
by the fact that the holder of the note secured has 
judgment thereon against the maker on 
which execution has been issued and is outstand- 
In England.and Canada it has been held that 
an order nisi for foreclosure does not extinguish the 
power of sale given to the mortgagee, but until 
foreclosure absolute the power can be exercised only 
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power.® 


tioned.11 


Rene 
[§§ 1352-1353 


a suit to enjoin the sale has sometimes been treated 
as an election of remedy such as to justify the court 
which has thus obtained jurisdiction in preventing 
the ereditor or his trustee from selling under the 
And after a foreclosure suit has proceeded 
to judgment and a sale has been had,° or the creditor 
has sued out an order of sale on the judgment,!° he 
is estopped to sell under the power of sale, notwith- 
standing a provision in the deed of trust that the 
exercise of such remedies as might be deemed ex- 
pedient would not constitute an election, this being 
held to refer only to remedies specifically men- 


[§ 1353] B. Restraining Exercise of Power—l. 
Grounds for Injunction 1?—a. In General. 
of equity will interfere to delay or stop the sale of 
mortgaged premises under a power in the mortgage 


A court 


or deed of trust, when, and only when, it is shown 


action). But see infra notes 7-11. 

1. Stratmann v. Haile, 142 Md. 31, 
119 A 698. 

2. Stevens v. Shannahan, 160 Ill. 
330, 43 NE 350; Jenkins v. Interna- 
tional Bank, 111 Ill. “£62; Porter v. 
Duke, 99 Tenn. 24, 41 SW 361. 

3. See case infra this note. 

[a] In Michigan a statute, for- 
bidding the beginning of a statutory 
foreclosure if any “suit or proceed- 
ing shall have been instituted at law, 
to recover the debt,’ was held not to 
refer to pending foreclosure proceed- 
ings. Lee v. Clary, 38 Mich. 223, 227. 

4. Glover v. Hembree, 82 Ala. 324, 
8 S 251. 

5. Connecticut Mut. L. Ins. Co. v. 
Jones, 8 Fed. 303, 1 McCrary 388. 

6 Stevens v. Theatres,  Ltd., 
[1903] 1 Ch. 857; Campbell v. Holy- 
land eige he: 166; DeBeck v. Canada 
Permanent Loan, ete.; Co., 12) Br Cc: 
09 


7. See supra note 99. 

8. Hamilton v. Fowler, 99 Fed. 18, 
40 CCA 47; Warrick v. Hull, 102 D1. 
280; Keith v. Harbison, (Tenn. Ch. A.) 
52 SW 1109. See to same effect. Al- 
tuna v. Ortiz, 12 Porto Rico 3818. 

{a] TustrationIn a suit by 
mortgagors to restrain a sale of the 
mortgaged property by the trustee 
under a power of sale in the mort- 
gage, where the mortgagees file a 
cross bill, asking a foreclosure by 
the court, they cannot complain that 
the court treated such cross bill as 
an election of remedies, and, on 
granting the relief prayed for there- 
in, enjoined them from _ proceeding 
under the power of sale. Hamilton 
v. Fowler, 99 Fed. 18, 40 CCA 47, 

9. Cameron v. Hinton, 92 Tex. 492, 
49 SW 1047; Avery v. Texas Loan 
Agency, (Tex. Civ, A.) 62 SW 793. 
See Green v. Gaston, 56 Miss. 748 
(holding that after foreclosure in 
equity a trustee will not be per- 
mitted to sell, although he was not 
made a party to. the suit, since the 
decree of foreclosure supersedes the 
trustee’s title). 

10. Holland Texas Hy potheek 
Bank v. Broocks, (Tex. Civ. A.) 266 
SW 1838. 


11. Holland Texas Hy potheek 
Bank v. Broocks, supra. 

12. Generally see Injunctions 
§§ 11-453. 

13. U. S.—Bank of Metropolis v. 
Guttschlick, 14, Pet. 19, 10 L. ed. 
335; George v. Forest Glen Land Co., 
52. App. CDN 1G.) > 73S 28 SMe deton ie 


Lipschultz v. Phillips, 51 App, (D. C.) 
20, 273 Fed. 748. 

Ala.—Hook v. Reform First Nat. 
Bank, 206 Ala. 321, 89 S 466; Caldwell 
v. Caldwell, 166 Ala. 406, 52 S 323, 


that the sale would be against good conscience or 
thet particular circumstances, extrinsic to the in- 
strument, would render its enforcement in this man- 
ner inequitable and work irreparable injury,!* and 


139 AmSR 48; Sidney Land, etc., Co. 
v. Milner, etc., Lumber Co., 138 Ala. 
185, 35 S 48; McCalley v. Otey, 90 
Ala. 302, 8 S 157; Security Loan 
Assoc. v. Lake, 69 Ala. 456; Vaughan 
v. Marable, 64 Ala. 60. 

Ark.—Culberhouse v. 
107 Ark. 462, 156 SW 421. 

Cal.—More v. Calkins, 85 Cal. 177, 
24 -P 729. 

Colo.—Denver Transit, ete., Co. v. 
Bartle, 69 Colo, 570, 190 P 860. 
ri oh C.—Anderson v. White, 2 App. 
08. 


Hawthorne, 


Ga.—Washington Trust Co. v. 
Pittsburg-Bartow Min., etc., Co., 136 
Ga. 180, 71 SE 125. 

Hawaii.—Warren v. Nahea, 19 


Hawaii 382. 

Ill.—Tooke v. Newman, 75 Ill. 215. 

Iowa.—Boyd v. Ellis, 11 Iowa 97. 

Ky.—Phillips v. Winslow, 18 B. 
Mon, 431, 68 AmD 729. 

La. —Phillips v. W. T. Adams Mach. 
Co., 52 La. Ann. 442, 27 S 65. 

Me.—Gato v. Christian, 112 Me. 
igs 92 A 489, AnnCas1917A 592. 

Md.—Doxen v. Wagner, 142 Md. 
441, 121 A 254; Thrift v. Bannon, 1it 
Ma. 303, 73 A 660. 

Mass.—American House Hotel Co. 
v. Hemenway, 237 Mass. 180, 129 NE 
371; McCombs v. Elmes, 197 Mass. 
19, 88 NE 306. 

Mich.—Case v. O'Brien, 66 Mich, 

Robertson, 146 


289, 33 NW 405. 

Minn.—Moller v. 

Minn. 265, 178 NW 590; Montgomery 
v. McEwen, 9 Minn, 103; Armstrong 
vy. Sanford, 7 Minn. 49. 

Miss.—Ramoneda v. Loggins, 39 S 
1007; Stewart v. Belt, 19 S 957. 

Mo.—Foster v. Reynolds, 38 Mo. 
553; Price v. Empire Loan Assoc., 
75... Moy, A.* 561. 
ss J.—Dey v. Dey, 23 N. J. Eq. 

N. Y.—Bedell v. McClellan, 11 How 
pede Gee 

N. .C.—Leak v. Armfield, 187 N. C. 
625, 122 SE 3938; Guthrie v. Moore, 
182 N. C. 24, 108 SE 334; Corey v. | 
Hooker, 171 N. GC. 229, 88 SH 236; 
Eureka Lumber Co. v. Satchwell, 148 
N. C. 316, 62 SE 310; Whittaker v. 
FLL 96. Nw Cray de SHG 38 

N. D.—Beiseker v. Svendsgaard, 28 
N. D. 366, 149 NW. 352. 
pane I.—Bonin v. Macktaz, 129 A 

S. C.—Chapman v. Younger, 32 S. 
Cc. 295, 10 SE 1077. 

S. D.-—Grant County v. Colonial, 
ete Mortg. Co., 3 S. D. 390, 53 NW 
7 

Tenn.—Keith v. Harbison, (Ch. A.) 
52 SW 1109. 

Tex.—Floore v. Morgan, (Civ. A.) 
175 SW 1737; Corbett v. Sweeney, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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‘that complainant has no adequate remedy at law.14 
The equity of complainant must be free from rea- 
sonable doubt,’> and if a material breach of condi- 
tion justifying the sale is established or undis- 
puted,*® and the right and authority of the creditor 
to proceed in this manner are not successfully con- 
troverted,’” he will not be enjoined on account of the 
motive which may actuate him,'® or because a sale 
will cause hardship to the mortgagor,’ or, ordinarily, 
because some party in interest prefers another 
method of foreclosure or desires an opportunity to 
redeem,”° or because the proposed terms of the sale 
appear to be harsh or onerous, if it is fully within 
the mortgagee’s power to fix them as he has.” 
ereditor will not, as a general rule, be restrained 
from exercising a right clearly vested in him merely 
because a sale of the property at the particular 
time or place, or under the proposed conditions of 
sale, may result in loss or even sacrifice of the prop- 
erty, in consequence of financial depression, scarcity 


(Civ. A.) 151 SW 858. 

Vt.—Powell v. Woodbury, Soy Vt: 
504, 83 A 541, AnnCas19D 606. 

Va.—Legrand v. Rixey, 83 Va. 862, 
3 SE 864. 

W. Va.—McGraw v. Morgan, 85 W. 
Va. 257, 101 SE 463; Brown Vv. Click, 
65 W. Va. 459, 64 SE 613. 

N. S.—Wood v. Hare, Russ. & C. 
Eq. Cas. 201. 

Ont.—Corham v. Kingston, 17 Ont. 
432; Green v. Toronto Bank, 17 Ont 
WN 371; Hammill v. Millar, 10 Ont 
WN 115, 215; Rowe v. Cross, 2 Ont 
WN 58, 16 OntWR 988. 

[a] "Grounds held sufficient.—(1) 
Debt not due. O’Brien v. Oswald, 495 
Minn. 59, 47 NW 316; Wood v. Hare, 
Russ. Ea. Cas. (N. $.) 201. (2) Deed 
of trust given in consideration of 
dismissal of criminal prosecution for 


embezzlement. Denver Transit, etc., 
Gomve pantie 769. Colo, 75'7.0,.71.90' P 
860; Bartle v. Bond, 65 Colo. 367, 
TiGs bi Soe. (3) Usury. Brown v. 
Bell, 206 Ala. 182, 89 S 659. (4) 
Sale creating cloud on title. Ramo- 


neda v. Log gins, (Miss.) 39 S 1007. 
(5) Injunction is a proper remedy to 
restrain the mortgagee from exer- 
eising power of sale, if to enforce 
the contract would be against public 
policy. Greil Bros. Co. v. McLain, 
L197 Ala. 1365072), 5) 4105" -(6) (Other 
cases where an injunction was held 
properly granted. Barnesviile First 
Nat. Bank v. Sims, 159 Ga. 253, 
125 SE 476; American Nat. Bank 
v.. Brooks, 143 ,Ga. 320, 85 SH 
117 

[b] Grounds held insufficient.— 
(1) A sale by a substituted trustee 
will not be enjoined on the ground 
that the origiral trustee was improp- 
erly removed. Brown v. Click, 65 
W. Va. 459, 64 SE 613. (2) A maker 
of notes secured by a trust deed 
eannot enjoin a sale thereunder’ for 
the entire debt on the ground that 
attorney’s fees and commissions are 
extortionate. Corbett v. Sweeney, 
@€iex, Gi 7A.) > 151) (SW) 858.5. (3) 
Where a mortgage was executed by 
two landowners who, on the face of 
the mortgage, were coprincipais, the 
mortgagee could not be required to 
defer enforcement of his security 
until the debtors adjusted their lia- 
bility ‘between themselves. Eureka 
Lumber Co. v. Satchwell, 148 N. C. 
316, 63 SE 310, (4) Failure of. ven- 
dor to execute an instrument giving 
the vendee an option to repurchase, 
as contemplated by an agreement 
that the vendor should purchase at 
a sale under the trust deed given to 
secure the purchase-money notes, 
does not justify injunction. Grant- 
ham v. Sloan, 184 N. C. 146, 113 SE 
657. 

{c] That the mortgagee has no 
legal authority to sell is not ground 
for enjoining the sale, since, if he 
has no power to sell, the sale will be 
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conflict among 


are preéxisting 


A 


sale.27 


a nullity. Chapman v. Younger, 32 
S. C. 295, 10 SE 1077; Grant County 
v. Colonial, etc., Mortg, CoPnsriS a Di 
390, 53 NW 746. 

[a] Failure to list for taxation.— 
That mortgagees have not listed 
mortgages for taxation does not en- 
title mortgagors to injunction against 
foreclosure under power of sale. 
Corey. v. Hooker, 171 N. C. 229, 88 
SE 236. 

[e] The loss of the original mort- 
gage does not affect the right to sell, 
and affords no ground for an injunc- 
tion. Bibb v. Crews, 113 Ala, 617, 21 
S 341. 

[f] In Port6 Rico summary pro- 
ceedings for foreclosure can _ be 
stayed only in the exceptional cases 
provided for in the Mortgage Law art 
175. Lothrop v. Casalduc, 12 Porto 
Rico 139; Banco Territorial v. Erwin, 
10 Porto Rico 388. 

14. Williams v. Noland, 205 Ala. 
63, 87 S 818; Armstrong vy. Sanford, 
7 Minn, 49; Brown v. Click, 65 W. Va. 
459, 64 SE 613; Prichard v. Wilson, 
LOurs NE S..3830. 

[a] An attempted sale of a 
greater estate in the land than is 
authorized by the power will not be 
enjoined, because such sale would be 
void, and adequate relief could be 
had at law. Armstrong v. Sanford, 


7 Minn. 49. 

Generally see Injunctions §§ 37- 
45. 

15. Security Loan Assoc. v. Lake, 


69 Ala. 456. 

[a] A demand for unliquidated 
demages for breach of covenant of 
warranty is not ground to enjoin sale 
of land for debt under a deed of 
trust to secure the price. Shrader 
v. Gardner, 70 W. Va. 780, 74 SE 990, 
40 LRANS 1145. 

16. McCombs v. Elmes, 197 Mass. 
19, 83 INE 306; O'Brien v. Oswald, 45 
Minn. 59, 47 NW 316; Brower v. 
Buxton, wlole oN. iC. 4 oo Se Seer os 
Legrand v. Rixey. 83 Va. 862, 3 SE 
864; Stimpson v. Bishop, 82 Va. 190. 

[a] Where there is at most a 
mere technical breach of condition 
as to keeping the property insured, 
and the mortgagee suffers no harm, 
equity will enjoin a sale. McCombs 
v. Elmes, 197 Mass. 19, 88 NE 306. 

[b] Indemnity mortgage, — The 
sale of land under a trust deed given 
to indemnify a surety will not be 
enjoined where the debt is past due, 
and the parties have agreed that the 
trustee may advertise in time to sell 
by a certain day, although the surety 
has not yet paid the debt. Brower 
v. Puxton, LOIAN.,.C, 419)"38 SH 116. 

17. “Ray. v.. Home, etc:, Inv., etc, 
Co., 98 Ga. 122, 26 SE 56; Carpenter 
v. Black Hawk Gold Min. Co., 65 N. 
Y. 43; Way v. Hayes, 124 NYS 648; 
Cockell v. Bacon, 16 Beav. 158, 51 
Reprint 737. 

{a] Land in 


another state.— 


of money, or other cause.?? 
cloud on the title to the mortgaged property,”* or a 
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But where there is a 


ereditors as to their respective 


claims,** the sale may be enjoined. So where there 


lens on the property, but the 


amounts thereof are unascertained, equity will re- 
strain a sale until such impediment is removed, since 
the existence of the liens tends to depreciate the 
value of the property at the sale and prevent bid- 
ding ;*° but unless the amount or priority of such 
lens is in dispute, equity will not interfere.?® 
an injunction will also be granted where a proposed 
sale is in violation of the terms of the power of 


And 


Insolvency or bankruptcy.28 A sale by the trustee 
in a deed of trust will not be enjoined on an alle- 
gation that such trustee is insolvent, where there is 
nothing to show that he became so after he was ap- 
pointed or that there is danger of his misapplying 
the money arising from the sale.?® 


Nor will the 


Where a mortgage of land situated 
in one state authorizes a sale of the 
property, in pursuance of a power 
of sale, to be conducted and held in 
another state, the courts of the latter 
state will not enjoin the sale if there 
is no proof that it would be contrary 
to the laws of the former state. Car- 
penter v. Black Hawk Gold Min. Co., 
65 N. Y. 43; Central Gold Min. Co. 
v. Platt, 3 Daly (N. Y.) 263. 

18. Moore v. Wolff, 155 Ga. 
116 SE 622. 

19. American House Hotel Co. v. 
Hemenway, 237 Mass. 180, 129 NE 


371. 

20. Bedell v. McClellan, 11 HowPr 
(N. Y.) 172; Hyman v. Devereaux, 63 
N. C. 624; Ferrand v. Clay, 1 Jur. 165. 
A or aaes entitled to relief see infra 

21. Johnson Co. v. Henderson, 83 
Md. 125, 34 A 835; Powell v. Hopkins, 
38 Madi) 15 Armstrong v. Sanford, 7 
Minn. 49; Scott v. Ballard, 117 N. C. 
195, 23 SE 185; Kershaw vy. Kalow, 


198, 


1 Jur. N.S. 974. 
22. D. C.—Anderson vy. White, 2 
App. 498. 


Mich.—Case v. 
289, 33 NW 405. 
Minn.—_-Montgomery v. McEwen, 9 


O’Brien, 66 Mich. 


Minn. 103. 

Tex.—Floore v. Morgan, (Civ. A.) 
175 SW 737. 

Va.—Muller v. Stone, 84 Va. 834, 
6 SE 223, 10 AmSR 889; Muller v. 


Bayly, 21 Gratt. (62 Va.) 521. 

W. Va.—Shonk v. Knight, 12 W. Va. 
676; Caperton v. Landcraft, 3 W. Va. 
540. But see Anchor Stove Works v. 
Gray, 9 W. Va. 469 (a sale will be 
enjoined where the deed of trust also 
covers personal property, and the 
sale of a part of the property only 
will result in a sacrifice). 

Sacrifice of property see also infra 


§ 1422. 
23. City Nat. Bank v. Barbee, 
(Tex. Civ. A.) 255 SW 1023; Muller 


v. Stone, 84 Va. 834, 6 SE 223, 10 
AmSR 839; Shultz v. ‘Hansbrough, 33 
Gratt. (74 Wide 756 75 Faulkner v. 
Davis, 18 Gratt. (69 Va.) 651, 98 
AmD 698; Fine v. Zirkle, 88 W. Va. 
265, 106 SE 631. 

Dispute as to title ene pending 
litigation see infra § 13 

24. Draper v. Davis, toa U. S. 347, 
26 L. ed. 783; Rappanier Vv. Bannon, 
(Md.) 8 A BBD. 
Muller v. Stone, 84 Va.. 834, 
6 SE 228, 10 AmSR 889; Shultz v. 
Hansbrough, 33 Gratt.. (74 Va.) 567; 
Hart v. Larkin, 66 W. Va. 227, 66 
SE 331, 1835 AmSR 1027. 

26. Lallance v. Fisher, 29 W. Va. 
512, 2 SE 775 


27. Sellers vy. Page, 127 Ga. 633, 56 
SE 1011. 
28. As revocation or suspension of 


rer to exercise power see supra 


29. "Tooke v. Newman, 75 Ill. 215. 


932 [41 C.J.] 
bankruptey of the mortgagor furnish any ground 
for injunction.*° 

Limitation of time.*t In some jurisdictions it has 
been held that, where a debt secured by mortgage 
or trust deed containing a power of sale is barred 
by limitations, equity will enjoin a sale under the 
power; ** but in others a contrary rule obtains.*? 

Estoppel. The grantor in a deed of trust is 
estopped to impeach his own title in order to prevent 
a sale under the trust.** 

Temporary or preliminary injunction. <A tem- 
porary injunction may be granted against the sale of 
mortgaged premises under a power of sale in the 
mortgage, if a purchaser of the property from the 
mortgagor bought in ignorance of the existence of 
such a power and the mortgage was not recorded; *° 
and the purchaser will be allowed time to raise the 
money and redeem the land.*® So a temporary in- 
junction may be granted to prevent sale of property 
involved in a fraudulent partnership dissolution.®* 
Likewise, where a power of sale is prematurely ex- 
ercised, a temporary restraining order will be 
granted.*8 It has been held that it is no defense to 
an application for a preliminary injunction against 
a threatened sale that the filing of a notice of lis 
pendens would charge purchasers with notice of ap- 
plicant’s rights; °° but there is authority to the 
contrary.*° 

[§ 1354] b. Fraud, Collusion, and Oppression. 


30. Gordon v. Ross, 11 Grant Ch. Ont.—Schwartz 
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Rs oa 
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Equity will enjoin a sale where it clearly appears 
that the power is being exercised in an oppressive 
or fraudulent manner, or is being perverted from 
its legitimate use.4! A sale threatened in violation 
of a binding agreement by the ereditor to extend 
the time,*? or first to exhaust his remedies against a 
nonresident codebtor,** or of an agreement that the 
debt shall not become due until prior liens are dis- 
charged,** will be enjoined. 

[§ 1355] c. Payment or Tender.*® Equity will en- 
join a sale under a mortgage or deed of trust on 
a showing that the whole debt secured has been 
paid or a good and sufficient tender made and re- 
fused.4® And even when only a part of the debt 
has been paid a sale will be enjoined if the mort- 
gagee refuses to allow credit for such payment,*7 
provided plaintiff pays or tenders the amount which 
he admits to be due.*® The mortgagee’s refusal to 
accept a conveyance of the property in full discharge 
of the debt affords no ground for restraining a 
sale.*? 

Effect of acceleration clause.°° Where a deed of 
trust securing several notes provides that on default 
in any payment all the notes may be declared due, 
and upon default in the payment of the first note 
a declaration of maturity of all the notes is made, 
the grantor cannot, after a sale under the power 
is advertised, have such sale enjoined upon tender 
of the amount of the first note.*? 


(Civ. A.) 273 SW_ 649. 


sary, 
Williams, 35 


Ont.—Schwartz_ v. 


(Ont.) 124. Ccmpare infra § 1356. Ont. L. 33, 9 OntWN 235, 27 DomLR 

31. Time for exercise of power of] 733. Ont. L. 33, 9 OntWN 235, 27 DomLR 
Sale see infra § 1378. é And see cases infra note 42. 733. 

32. Goldwater v. Hibernia Sav., [a] Thus, where the mortgagee {a] Sufficiency of tender or pay- 


ete, ‘Soc., 19 Cal.,As1611,°1262P 861, 
863; Boyd v. Buchanan, 176 Mo, A. 
56, 162 SW 1075. 

{a] In Arizona, where a statute 
requiring foreclosure by suit was 
enacted after execution of a deed of 
trust containing a power of sale, a 
Subsequent attempt to exercise the 
power will be enjoined, although the 
debt is barred. Schwertner v. Provi- 
dent Mut. Bldg. Loan Assoc., i7 Ariz, 
93, 148 P 910. 

[b] In North Dakota the fact that 
an action to foreclose would be 
barred by limitations is one of the 
defenses which may be shown as a 
ground for enjoining a foreclosure by 
advertisement. Scott Vv. Barnes 
County Fifth Judicial Dist, Ct., 15 
N. D. 259, 107 NW 61 (Rev. Codes 
[1899] § 5845). 

83. House v. Carr, 185 N. Y. 453, 
78 NE 171, 6 LRANS 510 [rev 105 
App. Div. 625, 93 NYS 1135]; Kam- 
mann vy. Barton, 26 S. D. 371, 128 NW 
329; Goldfrank v. Young, 64 Tex. 432 
foverr Blackwell v. Barnett, 52 Tex. 
ae Gillis v. Rosenheimer, 64 Tex. 
24 


a4. Martin v. Kester, 46 W. Va. 
438, 33 SE 238. 
35. Platt v. McClure, 19 F. Cas. 


No. 11,218, 3 Woodb. & M. 151, 
36. ’Platt v. McClure, supra. 
o7;, Phillips -v. Sager, bYSA GD CD: 
C.) 103, 276 Fed, 625. 
88. Martin v. Kirkpatrick, 149 N. 
C. 400, 63 SE 68. 
39. Conkey v. Dike, 17 Minn. 457. 


40. Grant County v. Colonial, etc., 
Mortg. Co., 3 S. D. 390, 53 NW 746. 
41, Ala.—Wittmeier v. Tidwell, 


147 Ala. 354, 40 S 963; MecCalley v. 
Otey, 99 Ala, 584, 12S 406, 42 AmSR 
87. 

Miss.—Bramlett v. Reily, 3 S 658. 

Mo.—Ankrum v. Commercial State 
Bank, 211 Mo. A. 684, 244 SW 951. 

N. Y.—Foster v. Hughes, 51 How 


Pr 20. 

N. C.—Pritchard v. Sanderson, 84 
Nic. 299. 

Eng.—Merest v. Murray, 14 L. T. 
Rep. N. S. 321. 


colluded with third persons, who 
were attempting to subject the lands 
to an alleged outstanding lien, to 
prevent a successful defense by the 
Owner, and it appeared that a cloud 
would thereby be cast on the title 
so that money could not be raised 
to pay: off the encumbrance, the exer- 
cise of the power was temporarily 
enjoined. McCalley v. Otey, 99 Ala. 
584, 12 S 406, 42 AmSR 87; Struve 
v. Childs, 63 Ala. 473; Foster v. 
Hughes, 51 HowPr (N. Y.) 20; Rob- 
ertson v. Norris, 4 Jur. N. S. 155. 

42. Bramlett v. Reily, (Miss.) 3S 
658; Grinnan v. Platt, 31 Barb, (N. 
Y.) 328: 

[a] Aliter, where the agreement 
is conditioned on the prompt pay- 
ment of interest by the debtor, with 
which condition he fails to comply. 
Bramlett v. Reily, (Miss.) 3 S 658. 

43. Ankrum v. Commercial State 
Bank, 211 Mo. A. 684, 244 SW 951. 

44. Guthrie v. Moore, 182 N. GC. 
24, 108 SH 334. 

45. As condition precedent to re- 
lief see infra § 1368. 

Tender in bill to enjoin see XXIII 
In 42 9C se) 


46. Ala.—Wittmeier v. Tidwell, 40 
S 9638; Whitley v. Dunham Lumber 
Co., 89 Ala. 4938, 7S 810. 


Tll.—Long v, Little, 119 Ill. 
NE 194. 
Aptian SVEUe ats v. Brown, 7 Iowa 


600, 8 


Md.—Getz v. Johnston, 143 Md. 543, 
L284 As 14: 

Mich.—Verdine v. Olney, 77 Mich. 
310, 483 NW 975; Green v. Engel- 
mann, 39 Mich. 460. 

Miss.—Tonkel v. Shields, 125 Miss. 
461, 87 S 646; Hembree v. Johnson, 
119 Miss. 204, 80 S 554. 

Mo.—Wolz v. Parker, 134 Mo. 458, 
385 SW 1149; Fitch v. Buckingham, 
84 Mo. 192; Williams vy. Morris, (A.) 
263 SW 861; Farmer v. Wallin, 212 
Mo. A, 380, 246 SW 58. 

N. C.—Davis v. Lassiter, 112 N. C. 
128, 16 SE 899; Capehart v. Biggs, 
77 N. C. 261. 


Tex.—Prudential Ins. Co. v. Es- 


ment.—(1) Where the maker of 
notes for the purchase price of land, 
providing that proceeds of timber 
sold from the land were to be ap- 
plied to the note pro rata, tenders 
the holder in good faith the amount 
claimed to be due by check, which 
is refused as being insufficient in 
amount, there being money in the 
bank to the drawor’s credit, and 
where the holder of the mortgage and 
notes attempted to advance _ the 
unmatured debt on the theory of de- 
fault, and advertised the property 
for sale, injunction will lie to re- 
strain the sale. Tonkel vy. Shields, 
125 Miss. 461, 87 S 646. (2) Ina 
suit for injunction to prevent fore- 
closure under a deed of trust, plain- 
tiff's right to relief will not be de- 
feated and foreclosure had for non- 
payment of notes under deed of trust, 
where the holder’s attorney knew 
thirty minutes after the presentment 
that money had been deposited at 
the place designated for payment 
and during business hours. Williams 
v. Morris, (Mo. A.) 263 SW 859. (3) 
The fact that the holder’s attorney 
made demand for the amount while 
suit was pending was immaterial, 
since he could not refuse a tender, 
believing it to be to his advantage 
to do so, and then insist that an un- 
qualified tender had not been made 
good. Williams v. Morris, supra. 

47. Getz v. Johnston, 143 Md. 543, 
123 A 74; Talbott v. Laurel Bldg. 
Assoce., 140 Mad. 565, 118 A 63. 

48. See infra § 1363: 

49. Caldwell v. Caldwell, 166 Ala. 
406, 52 S 323, 139 AmSR 48. 

50. Acceleration clause generally 
see supra § 262. 

51.> Lincoln v.. ‘Corbett, 315* Tex 
Civ. A. 352, 72 SW 224, 

[a] In Ontario, however, under 
the acceleration clause of Rev. St. 
(1897) c 126, a mortgagor who has 
defaulted may have relief upon pay- 
ment of all arrears, with lawful costs 
and charges, and upon such payment 
may enjoin a sale where the prin- 
cipal is not due except under the ac- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


) 


§§ 1856-1359] 


[§ 1356] d. Dispute as to Amount Due.®2 A sale 
under the power may be enjoined where it appears 
that. the amount of the debt is unliquidated, uncer- 
tain, or only capable of ascertainment on a detailed 
and “eomplicated aeccounting.°* So injunetive relief 
may be had where there was a total want or failure 
of consideration for the mortgage,°* notwithstanding. 
the mortgagor executed the instrument in order to 
hinder and defraud his ereditors.°> On the other 
hand an injunction suit cannot be maintained where 
the amount of deduction for partial failure of con- 
sideration is trifling,®* or where the amount due is 
easily ascertained by deducting the disputed items, 
and it appears that the bill is interposed for de- 
lay.°7 Nor will an injunction be granted on_the 
ground that an appeal is pending from a decree dis- 
missing a bill filed by the mortgagor to correct an 
alleged error in the amount.®§ 

Set- off. In the absence of statutory authority o oe 
sale under the power will not be enjoined merely for 
the purpose of allowing the mortgagor to set up an 
independent demand or set-off, if it does not appear 
that the mortgagee is insolvent, or that such claim 
will otherwise be lost by allowing the sale to pro- 
ceed; ©° but where the mortgagee is insolvent and 
is doing or threatening to do some act which will 
defeat the mortgagor’s rights, the latter is entitled 
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to have the sale enjoined until the Boson can be tried 
on its merits.®+ 

[§ 1357] e. Want of, or Defects in, Notice or Ad- 
vertisement.® It is also ground for enjoining the 
sale that the requisite notice or advertisement of it 
has not been given,®* or that the notice is radically 
defective or insufficient.° Thus a statement by the 
mortgagee in his notice of sale of a substantially 
larger amount than the mortgagor claims is actually 
due may warrant an injunction to restrain the sale 
until the amount due can be ascertained.®* But the 
proceedings should not be stopped for unimportant 
detects in the notice, such as do not prevent it from 
serving its purpose substantially.®® Relief has been 
refused in a case where the mortgage, although re- 
quiring notice, declared that the title of the pur- 
chaser should not be affected by the failure to give 
notice, and that the mortgagor’s remedy should be 
an action for damages.*? 

[§ 1358] f. Objection to Title of Holder. The ex- 
ecution of a power of sale may be restrained where 
the holder of the obligation secured has procured it 
by means of fraud,°* but not on the ground of an 
original want of authority in the person taking the 
mortgage, which has been cured by the acceptance 
or ratification of the real party in interest.®? 

[§ 1359] g. Dispute as to Title, or pending Liti- 


celeration clause. Todd v, Linklater, 54. Ala.—Greil Bros. Co. v. Mc- Va.—Cleaver v. Matthews, 83 Va. 
TVOnts +L. -L03- er Lain, 197 Ala. 136, 72 S 410. 801, 3 SE, 439; Koger v. Kane; 5 
‘52. Amount of preéxisting liens La.—Phillips v. W. T. Adams Mach.| Leigh (32 Va.) 606; Robertson v. 
unascertained see supra § 1353. Co., 52 La. Ann. 442, 27 S 65. Hogshead, 3 Leigh (30 Va.) 667. 

53. Ala.—Williams v. Noland, 205 Mass.—Hannan v. Hannan, 123 Gls cHarrisons iva bray. . 920 Nee GC 
Ala. 638, 87 S 818; Alston v. Morris,| Mass. 441, 25 AmR 121; Wearse v.| 488. Compare supra § 1353. 
113 Ala. 506, 20 S 950; Security Loan! Peirce, 24 Pick. 141. 62. Notice of sale generally see 
Assoc. v. Lake, 69 Ala. 456. Minn.—Devlin v. Quigg, 44 Minn.|infra § 1385 et seq. 

Cal.—More v. Calkins, 85 Cal. 177,| 534, 47 NW 258, 20 AmSR 592, 10 63. Iowa.—Sloan v. Coolbaugh, 10 
2A P29: LRA 665. Iowa 31. ; 
Iowa.—Boyd v. Ellis, 11 Iowa 97. Miss:--McDonald v. Kamper, 89 Minn.—Ekeberg v. Mackay, 114 
Minn.—Montgomery v. McEwen, 9] Miss. 221, 42 S 877. Minn. 501, 131 NW 787, 35 LRANS 
Minn. 103. i Mo.—Brooks v. Owen, 112 Mo. 251, oe AnnCas1912C 568. 

Miss.—Carey v. Fulmer, 74 Miss.|19 SW 723, 20 SW 492; Ryan v. Gil- Y.—Van Bergen v. Demarest, 4 
729, 21 S 752. liam, 75 Mo. 132. Johns, Che 37. 

Mo.—Glines v. Theo. R. Appel N. Y.—Briggs v. Langford, 107 N. N. C.—Capehart v. Biggs, 77 N. C. 


Realty Co., 201 Mo. A. 596, 213 SW 


498. 

N. C.—Guthrie v. Moore, 182 N. C. 
24, 108 SE 334; Gooch v. Vaughan, 92 
Ne-G, 6105 Bridgers v. Morris, 90 N.C. 
32; Pritchard vy. Sanderson, 84 N. C. 
299; Purnell v. Vaughan, 77 N. C. 
268: Capehart “Vv. -Biggs; 77 N.C. 
261; Kornegay v. Spicer, 76 N. C. 95. 

N. D.—Beiseker v. Svendsgaard, 28 
N. D. 366, 149 NW 352; McCann v. 
Mortgage, etc., Co., 3 N. D. 172, 54 
NW 1026. 

R. I.—Bonin v. Macktaz, 129 A 338. 

Tex.—Carr v. Froelich, (Civ. A.) 
220 SW 137, 139 [cit Cyc]. 

Va—Muller v. Stone, 84 Va. 834, 
6 SE 223, 10 AmSR 889; Shultz v. 
Hansbrough, 33 Gratt. (74 Va.) 567; 
Hogan v. Duke, 20 Gratt. (61 Va.) 
244, 

W. Va.—McGraw v. Morgan, 81 W. 


Wa: 33h.0 94 -Sis03 703) ‘Curryev. -Hill; 
18 W. Va. 370. But see Sandusky 
v. Faris, 49 W. Va. 150, 38 SH 563 


(holding that the rule does not apply 
to a trust deed in the nature of an 
assignment for benefit of creditors). 

Eng.—Macleod v. Jones, 24 Ch. D. 
289; Hickson y. Darlow, 23 Ch. D. 
690. 

N. S.—Auchterlony  v. 
Gold Min. Co., 29 N. S. 

[a] Rule applied.—Where a mort- 
gage was given to secure a debt then 
existing and for advances made with- 
out adjustment or settlement of the 
account, the mortgagor who sought 
to enjoin foreclosure and prayed for 
an accounting, etce., has no adequate 
remedy at law, and relief cannot be 
denied on that ground. Williams y. 
Noland, 205 Ala. 68, 87 S 818. 

[b] Where trustee under deed of 
trust refuses or fails deiinitely to de- 
termine amount due, the sale may be 
enjoined. McGraw v. Morgan, 85 W 
Va. 257, 101 SE 463. 


PP EAETaNS 


Y. 680, 14 NE 502; Bush v. Lathrop, 


22, N. ¥. 535. 
55. Wearse v. Peirce, 24 Pick. 
(Mass.) 141; Sackner v. Sackner, 39 


Mich. 39; Devlin v. Quigg, 44 Minn. 
534, 47 NW 258, 20 AmSR 592, 10 
LRA 665. 

Sidney Land, etc., Co. v. Mil- 
etc., Lumber Co., 138 Ala. 185, 
35 S 48. 

[a]. Illustration. — Where the 
amount of the debt is thirty-five 
thousand dollars, and the mortgagor 
seeks an injunction against the sale, 
merely to preserve his right to an 
abatement of ten dollars on account 
of a failure of title to a compara- 
tively minute portion of the land, it 
will not be granted. Sidney Land, 
etc., Co. v. Milner, etc., Lumber Co., 
1388 Ala. 185, 35 S 48. 

57. Barber v. Levy, 73 Miss. 484, 
IST ey (Ae 

58. Outtrin v. Graves, 1 Barb. Ch. 
CNH 9: 

59. See statutory provisions. 

[a] In North Dakota, by statute, 
a sale under the power may be en- 
joined where the mortgagor has a 
legal counterclaim. State v. Buttz, 
21 N. D. 540, 181 NW 241; Hodgson 
v. State Finance Co., 19 N. D. 139, 122 
NW, 836.) “Dracx, iveiscott, .i3) No JD: 
577, 101 NW 905; McCann v. Mort- 


gage, ete, Co. 3 N. D. 172, 54 NW 
1026. 

60. Ala.—Caldwell v. Caldwell, 166 
Ala. 406, 52 S 323, 139 AmSR 48; 


Glover v. Hembree, 82 Ala, 324, 8 S 
Jol akmieh tie. pDranewer Ala. dal: 
Tate v. Evans, 54 Ala. 16. 

Ga.—McDaniel v. Cowart, 109 Ga. 
419, 34 SE 589. 

Mo.—Gregg v. Hight, 6 Mo. A. 579. 

R. I.—National Rubber Co. v. 
Rhode Island Hospital Trust Co., Ss 
A 254; Frieze v. Chapin, 2 R. 
429. 


261. 

W. Va.—Walker v. Boggess, 41 W. 
Va. 588, 23 SH 550. 

Eng.—Gill v. Newton, 12 Jur. N. S. 
220; Prichard v. Wilson, 10 Jur. N. S. 
330; Anonymous, 6 Madd. 10, 56 Re- 
print 992. 

64. Ekeberg v. Mackay, 114 Minn. 
501, 504, 1831 NW 787, 35 LRANS 909, 
AnnCas1912C 568 [cit Cyc]; Hayes 


v. Pace, 162 N. C. 288, 78 SE 290; 
Vaught v. Rider, 83 Va. 659, 3 SE 
293, 5 AmMSR 305. 


[a] That the advertisement did 
not specify the hour of sale is such 
strong evidence of a fraudulent pur- 
pose to deceive and mislead bidders 
as to warrant restraining the sale at 
the suit of junior mortgagees and 
lienholders. Hayes vy. Pace, 162 N. C 
288, 78 SE 290. 

65. Sloan v. Coolbaugh, 10 Iowa 
81; Stringham v. Brown, 7 Iowa 33; 
Ekeberg v. Mackay, 114 Minn. 501, 
131 NW 787, 35 LRANS 909, AnnCas 
1912C 568; Armstrong v. Sanford, 7 
Minn. 49; Bidwell v. Whitney, 4 Minn. 
76; Van Bergen v. Demarest, 4 Johns. 
Ch. (N. Y.) 37; Cole v. Savage, Clarke 
(N. Y.) 861; Purnell v. Vaughan, 77 


N. C. 268; Capehart v: Biges, “77 
Nes Cee ZO 
66. Conlin v. ‘Carter, 93) Tl. 5365 


Wilson v. Gray, 97 Mo. A. 632, 71 SW 
718; Moore v. Barksdale, (Va.) 25 SE 


529; Sandusky v. Faris, 49 W. Va. 
150, 38 SE 5638; Curry v.° Hill,t 18 
W. Va. 370. 

67. Prichard v. Wilson, 10 Jur. 
N. S. 330 


Holden v. Hoyt, 134 Mass, 181; 
Rookery Realty, ete., Co. v. John- 
son, 294 Mo. 461, 243 SW °° 1235 
Dey v. Dey, 23 N: aie Eq. 88; Carr v. 
Froelich, (Tex. Civ. A.) 220 SW 137, 
139 [cit Cyc}. 

69. Sangston v. Gordon, 22 Gratt, 
(63 Va.) 75. 
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gation.”° A sale under a power in a mortgage should 
not be allowed to proceed where the title to the prop- 
erty is in dispute and litigation, so that the sale 
might either result in a sacrifice of the property or 
cloud a title otherwise sought to be established. 
But the mere fact that there was an adverse claim 
to the property at the time the mortgagor purchased 
it, and that a suit by claimant to assert his title 
is pending, affords no ground for enjoining a sale 
by the mortgagee, although he knew of the adverse 
claim and the mortgagor was ignorant thereof.*? 
'The pendency of proceedings in equity to foreclose 
another mortgage or lien is also sufficient ground 
for restraining the sale under the power; 7° but the 
pendeney of an action by a mortgagee to foreclose 
his mortgage is not ground for enjoining a sale un- 
der a power in the mortgage.** A mere defect in 
the chain of title is not ground for an injunction 
where no suit upon it has ever been brought or 
threatened.7> Nor will foreclosure under a power 
be enjoined because an action is pending to have 
the mortgage adjudged satisfied.7® Nor will a sale 
be enjoined to await the litigation of unrelated con- 
troversies between some of the parties, where there 
is no real impediment to the exercise of the power 
and the debt is certain as to amount." 

Rights of junior mortgagee. A junior mortgagee 
who has brought an action to foreclose his mortgage 
cannot restrain the foreclosure of a prior mortgage 
by advertisement where the validity of the prior 
mortgage is admitted,’* since he may avail himself 
of other remedies for the protection of his rights in 
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the premises.”® 

[§ 1360] 2. Proceedings ®°°—a. Time for Applica- 
tion. An application to restrain the execution of a 
power of sale should be made before the sale is 
held; ** afterward the mortgagor must fully excuse 
his negligence before equity will grant him any re- 
hef.*? In some jurisdictions the remedy after sale 
is by exception to the ratification of the sale, and 
not by injunction.** 

[§ 1361] b. Persons Entitled To Sue; Parties.3+ A 
suit to restrain the enforcement of the mortgage 
may be maintained by the widow or heir of the mort- 
gagor,®° or by a mortgagor who has conveyed the 
property to a third person by deed, with the usual 
covenants of warranty and against encumbrances.** 
A statute authorizing a suit by a mortgagor for 
this purpose includes any person claiming title to 
the mortgaged premises under and in privity with 
the original mortgagor; ** but a purchaser of the 
property at a tax sale is not in such privity, and 
cannot avail himself of the statute.85 The mortgagor 
or grantor is generally a necessary party,®® but not 
an assignor of the mortgage, whose assignee is seek- 
ing to foreclose it.°° And where the suit is brought 
by a vendee of the property to enjoin foreclosure 
by the assignee of the mortgage, the mortgagor and 
mortgagee are proper, but not necessary, parties.?+ 
In the case of a deed of trust, both the trustee and 
the beneficiary must be joined; °? and, in general, all 
persons claiming an interest in the property must 
be made parties in order to bind them by the de- 
eree.°?> So, where there are various creditors se- 


70. Cloud on title generally see 79. Bedell v. McClellan, supra. 85. Ready v. Hamm, 46 Miss. 422; 
supra § 1353. 80. Generally see Injunctions §]|] Van Bergen v. Demarest, 4 Johns. 
Conflict among creditors: as to} 468. ChosC( Nya ou. ‘ 
their claims see supra § 1353. 81. Anderson v. White, 2 App. (D. sé. Rogers -v. Piland, 178 N. GC. 
71. Gardner v. Terry, 99 Mo. 523,|C.) 408; Crise v. Slagle, 129 Md. 453,| 70, 100 SE 181. 
12) SW. 8885 0) DRA} 67; Martine sv. 999 (A: 669; Johnson v. Williams, 4 87. State v. Buttz, 21 N. D. 540; 
Jones, 72 Mo. 23; Carr v. Froelich, | Minn. 260; Pender v. Pittman, 84/131 NW 241; Scott v. Barnes County 
(Tex. Civ. A.) 220 SW Popa o Oe elta iN. Cesta Fifth > Judicial Dist. (Ces) 1b; Ne aes 
Cyc]; Walker v. Sandoz, (Tex. Civ. [a] Delay without prejudice.— | 259, ae NW 61. 
A.) 178 SW 26; Mott v. Maris, (Tex.}| Although a _ statute provides that [a] In Maryland, under Code art 


Civ. A.) 29 SW 825; Miller v. Argyle, 
5 Leigh, (32 Va.) 460; Gay v. Han- 
eock, 1 Rand. (22 Va.) ‘72; Lane v. 
Tidball, Gilm. (21 Va.) 130; Fine v. 


Zirkle, 88 W. Va. 265, 106 SH 631; 
Stafford v. Jones, 65 W. Va. 567, 64 
SE 723. 


Cloud on title see also supra § 1353. 
Becrtace of property see also supra 
5 


§ 1 

72. North Carolina Gold Amalga- 
mating Co. v, North Carolina Ore 
Dressing Co., 73 N. C. 468. See Dea- 
ley v. Lake, 62 Tex. Civ. A, 429, 
131 SW 441 (a vendee was not en- 
titled to restrain the vendor from 
selling under a deed of trust secur- 
ing the purchase price, although a 
suit. by a third party to try title 
was. pending, where plaintiff does not 
Show that the title has failed in 
whole.or in part, or fraud, or such 
circumstances aS would’ repel the 
presumption that at the time of the 
sale he knew or intended to run the 
risk of the defect). 

Ws. Davis v. Briggs, 3 HowPr (N. 
Y.) 65; Keith v. Harbison, (Tenn. 
‘Ch. A.) 52 SW 1109. See Commer- 
cial Bank v, Upper Canada Bank, 1 
Ch. Chamb. (Ont.) 64 (injunction 
granted to restrain sale pending ap- 
peal on action to set aside mort- 
gage). ; 

74. Mayhall v. Eppinger, 137 Cal. 
5, 69 P 489. See also supra § 1352. 

75. Harding v. Commercial Loan 
Co:;, 84 Ill. 251; Morgan v. Glendy, 
92 Va. 86, 22 SEH 854. 

76. Montgomery v. McEwen, 9 

Dickinson, 76 W. 


Minn. 103. 
77. Mankin v. 
Va. 128, 85 SE 74, AnnCas1917D 120. 
78. Bedell v. McClellan, 11 HowPr 
CNEL) 172: 


such an application shall be made 
“immediately” after receiving notice 
of the intended sale, it is within the 
discretion of the court to grant the 
injunction, although the application 
was delayed for a month after such 
notice, and the delay is unexplained, 
where it does not appear that the 
delay has caused any prejudice to 
the other party. O’Brien v. Oswald, 
45 Minn. 59, 47 NW 316. 

[b] In South Dakota the proviso 
of Code Civ. Proc. § 636, that fore- 
closure by advertisement may be en- 
joined on ex parte application to a 
judge of the circuit, court of the 
county where the mortgaged prop- 
erty is situated, and that the judge 
may direct that further proceedings 
for foreclosure shall be had in the 
proper court, does not authorize the 
bringing into court, by order, of fur- 
ther proceedings after sale of prop- 
erty under the power in the mort- 
gage. State v. McGee, 38, 5. Di 2567, 
160 NW 1009. 

g2. Anderson v. White, 2 App. (D. 
Sey 408; Johnson v. Williams, 4 Minn. 

[a] Equity will act to prevent 
sale more readily than to set it aside 
after made. Anderson v. White, 2 
App. (D. C.) 408. 

[b] Absence of a naval officer on 
a foreign cruise and ignorance of the 
sale is a sufficient excuse for failing 
to apply before the sale. Johnson vy. 
Williams, 4 Minn. 260. 

Setting aside sale generally see 
infra §§ 1488-1498. 

83. Crise v. Slagle, 129 Md. 458, 
99 A 669. And see infra § 1441. 

84. Generally see Equity §§ 253- 
356; Injunctions §§ 469-495; Parties 
[30 Cyc 1]. 


66 2 16, prohibiting the granting of 
an injunction to stay a sale of mort- 
gage premises ‘unless the party 
praying the injunction shall be alse 
a party to the deed of mortgage in 
virtue of which the property sold or 
offered for sale shall have been mort- 
gaged, or shall claim under such 
party a right to, or interest in, such 
mortgaged premises, derived and ac- 
cruing after the time of recording 
such mortgage,’’ a vendee of the 
property under an option from the 
mortgagor has a right to redeem, 
and, on tendering the amount due; 
is entitled to an injunction to re- 
strain foreclosure. Wingert v. 
Brewer, 116 Md. 518, 82 A 157. 

88. Hodgson v. State Finance Co., 
19) ON. D; 139, 122. NW.) 33863) Scots 
v. Barnes County Fifth Judicial Dist. 
Ct 1a T NYDN 259 nT LON Wie Ge 

89. Lemmon v. Dunn, 61 Miss. 
210; Abrahams vy. Vollbaum, 54 Tex. 


226. 

90. Redin v. Branhan, 43 Minn, 
283, 45) NW 445. 

91. Wingert’ v. Brewer, 116 Md. 


518,.82 A 157. 

92. Benjamin v. Loughborough, 31 
Ark. 210; Byrd v. Hicks, 184 we: 
628, 113 SE 660. 

[a] The holder of a fractional in- 
terest in note secured by a trust deed 
is a necessary party. Byrd v. Hicks, 
184 N. C. 628, 113 SE 660. 


93. Brown v. Jennings, 188 N. C. 
155, 124) Si e503 
[a] TIllustration—In a _ suit by 


administratrix of a.remainderman 
under a will to restrain sale of land 
under a deed of trust, the life ten- 
ant under the will, another remain- 
derman, and the grantee of other 
land included in the deed of trust 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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cured, all must be made parties, although only one 
is proceeding for foreclosure.°* And where property 
encumbered by two deeds of trust has been sold in 
a suit to enforce judgment liens, and the purchaser 
has conveyed to a stranger, who sues to enjoin a 
sale under the second deed of trust, the debtor is 
a proper party.®® 

Rights of junior encumbrancer. A suit to enjoin 
foreclosure under a power of sale may be brought 
by a junior encumbraneer °° in the absence of special 
circumstances precluding such relief.®” 

[§ 1362] c. Conditions Precedent—(1) In General. 
Statutory prerequisites of a suit to enjoin the ex- 
ercise of the power of sale,®® such as the filing of 
a bond in favor of the mortgagee, conditioned to 
perform whatever decree or order shall be made,°® 
must be complied with. 

[§ 1363] (2) Payment or Tender of Amount Due.! 
To entitle a mortgagor to enjoin a sale under the 
power he must do equity by paying or tendering the 
amount admitted to be due; ” but this rule does not 
apply where all indebtedness is denied, or no definite 
sum is admitted or shown to be due.? Where plain- 
tiff is in possession of the property, and the bill 
shows that the mortgage debt is due, there must be 
either a tender of the amount due or an offer to 
deliver to the mortgagee the possession of the prop- 


MORTGAGES 


[41 C.J.] 935 


erty.* If tender is made, actual payment of the 
money into court is not required.®. Nor is it neces- 
sary to tender the amount into court at the time 
the bill is filed, where a proper tender has been pre- 
viously made and refused.® 

Foreclosure barred by statute of limitations. 
Where the right to exercise the power of sale is 
barred because limitations have run against the debt, 
the mortgagor is not required to pay the outlawed 
debt as a condition of his right to enjoin a sale,’ 
although a contrary rule has been asserted in some 
jurisdictions.§ 

Rights of grantee of mortgagor. A grantee of a 
mortgagor cannot restrain an assignee of the mort- 
gagee from selling, on the ground of fraud prac- 
ticed by the mortgagee upon the mortgagor in ob- 
taining the mortgage, unless plaintiff is willing to 
pay the entire mortgage debt, although the mortgage 
was assigned to defendant as security for a smaller 
sum; ° nor even though he took it with notice of 
the fraud.?° 

[§ 1364] d. Pleading.1t A bill for an injunction 
to restrain the sale of land under a power in the 
mortgage must state distinetly sufficient equitable 
grounds to justify the relief asked,12 and comply 
with any statutory provisions specifying what must 


_ should be included as parties, if 
either party wishes to include them. 
Brown v. Jennings, 188 N. C. 155, 
124 SE 150. 


94. Calwell v. Prindle, 11 W. Va. 
307. 

95. Fine v. Zirkle, 88 W. Va. 265, 
106 SE 631. 

96. Phillips v. Winslow, 18 B. 


Men. (Ky.) 431,68 AmD 729; Meysen- 
burg v. Schlieper, 46 Mo. 209; Broad- 
hurst v. Brooks, 184 IN, ©1238; 113 
SE 576. ; 

97. Dellinger v. Gulf Production 
Co., (Tex. Civ. A.) 215 SW* 360. 

[a] Illustration.—A holder of a 
junior mortgage is not entitled to 
enjoin a sale under a senior mort- 
gage on the ground that he desires 
to pay the senior mortgage to pro- 
tect his junior mortgage and to be 
subrogated to the rights of a senior 
owner, although a release of the 
junior mortgage has been executed 
by an unauthorized person, where the 
note secured by the junior mortgage 
and a release are deposited in court 
to be dealt with according to the 
rights of the parties, and the pur- 
ported release has never been re- 
corded. Dellinger v. Gulf Production 
Co., (Tex. Civ. A.) 215 SW 360. 

98. See statutory provisions. 

99. Wingert v. Brewer, 116 Md. 
“SH LQe SOMA abe Dhariftyy. Bannon,-111 
Md. 303, 73 A 660. 

Generally see Injunctions §§ 505- 
527. 

1. As ground for injunction see 
supra § 1355. 

2. Ala.—Eslava v. 
Ala. 507. 

Cal.—Meetz v. Mohr, 141 Cal. 667, 
75 P 298. ; 

Colo.—Denver Transit, etc., Co. v. 
Bartle, 69 Colo. 570, 196 P 860. 

Ga:—Craft wv Link, 135 Ga. 521, 69 
SE 742. 

* Jowa.—Casady'v. Bosler, 11 Iowa 
242: Sloan v. Coolbaugh, 10 Iowa 31. 

Md.—Thrift v. Bannon, 111 Md. 
303, 73 A 660; Walker v. Cockey, 38 
Md. 75. ’ 

Miss.—Barber v. Levy, 73 Miss. 
484, 18 S 797. ‘ 

Mo.—Meysenburg v. Schlieper, 46 
Mo. 209; Koslosky v. Bloch, 19r Mo. 
A. 257, 177 SW 1060. ; 

N. Y.—Vechte v. Brownell, 8 Paige 


212. 
N. C.—Bonner v. Rodman, 163 N. C. 
79 SE 271. 
a Tex.—Prudential Ins. Co. v. Es- 
sary, (Civ. A.) 273 SW 649; Carr v. 


Crampton, 61 


Froelich, (Civ. A.) 220 SW 137; Mc- 
Allen v. Brownsville Masonic Tem- 
ple Assoc., (Civ. A.) 201 SW 660. 
Vt.—Powell v. Woodbury, 85 Vt. 
504, 83 A 541, AnnCas1914D 606. 


Iing.—Hickson v. Darlow, 23 Ch. 
D. 690; Paynter v. Carew, 1 Kay 
appendix xxxvi, 69 Reprint 331; 


ce v. Kirkwood, 42 L. T. Rep. N. S. 
[a] Rule applied.—A complainant 
seeking to enjoin foreclosure of a 
deed of trust given in consideration 
of the dismissal of a criminal prose- 
cution against him for embezzlement 
from the mortgagee must do equity 
by paying the amount of money em- 
bezzled. Denver Transit, etc., Co. v. 
Bartle, 69 Colo. 570, 196 P 860. 

[b] Refusal of mortgagee to 
credit a part payment will not war- 
rant the granting of an injunction 
unless the mortgagor pays into court 
or to the mortgagee the amount he 
admits to be due. Getz yv. Johnston, 
143. Md. 543, 123A 74;. Talbott v. 
fennel Bldg. Assoc., 140 Md. 565, 118 


Injunction on ground of usury see 
Usury [39 Cyc 1010 et seq]. 

3. Glines v. Theo. R. Appel Realty 
Co., 201 Mo, A. 596,- 213 SW 498; 
Lance v. Rumbough, 150 N. C. 19, 
638 SE 357. See Carr v. Froelich, 
(Tex. Civ. A.) 220 SW 1387 (where the 
debt is uncertain, an offer to pay is 
sufficient without tendering the ex- 
act amount). 

[a] Tllustration.—In an action to 
enjoin a sale of land under a trust 
deed for failure to pay purchase- 
money notes, until the amount due 
on the notes could be determined, it 
being claimed that the vendor was 
not owner of all the land conveyed, 
plaintiff need not tender the amount 
due on the notes, the correct amount 
being dependent upon the other mat- 
ter. Lance v. Rumbough, 150 N. C. 
19,638 SH 357. 

Dispute as to existence or amount 
of debt as ground for injunction see 
supra § 1356. ~ 

4. Williams v. Troy, 39 Ala. 118. 

5. Wittmeier yv. Tidwell, 147 Ala. 
354, 46 S 963; Tonkel v. Shields, 125 
Miss. 461, 87 S 646. 

6. Williams v. (Mo. A.) 
263 SW 861. 

7. Goldwater v. 
Cte, OC, LY Cal. cA’ 
863. 

fa] In Arizona a grantor in a 
trust deed, executed while Rev. St. 


Morris, 


Hibernia Sav., 
Gila alameda roa 


(1887) pars 23858, 2359, authorizing 
sales by trustee by advertisement, 
were in force, may, under Civ. Code 
(1913) par 4113, requiring foreclo- 
sure by action, enjoin the trustee 
from exercising the power of sale 
without tendering payment of -the 
outlawed debt. Schwertner v. Provi- 
dent Mut. Building-Loan Assoc., 17 
Ariz; 93;:148 P 91.0. 

8. House v. Carr, 185 Ns Y. 453, 
78e®NE 171, 113 AmSR 936, 6 LRANS 
510, 7 AnnCas 185 [rev 105 App. 
Div. 625 mem, 93 NYS 1135 mem]. 
ye Foster v. Wightman, 123 Mass. 


10. Fairfield v. McArthur, 15 Gray 
(Mass.) 526. 

11. Generally see Equity §§ 389- 
669; Injunctions §§ 528-577; Plead- 
ing [31 Cyc 6 

12. Ala.—Williams vy. Noland, 205 
Ala. 63, 87 S 818. 

Ark.—Culberhouse v. 
107 Ark. 462, 156 SW 421. 
Tll.— Conlin v. Carter, 93 Ill. 536. 

Minn.—Armstrong y. Sanford, T 
Minn. 49. 

R. I.—Holland v. Citizens’ Sav.. 
Pans 16 R. I. 734, 19 A 654, 8 LRA 
vo. 


Tex.—McAllen vy. Brownsville Ma- 
sonic Temple Assoc., (Civ. A.) 201 
SW 660; Dealey v. Lake, 62 Tex. Civ. 
A, 429, 181 SW 441. 

Va.—Blanchard vy. Dominion Nat. 
Bank, 125 Va. 586, 100 SE 463. 


Hawthorne. 


W. Va.—Reed v. Patterson, 7 W. 
Va. 263. 
[a] Defects in notice of sale, if 


relied on as ground for enjoining 
sale, must be set up in bill. Conlin 
v. Carter; 93 Ill.°536: 

[b] Question as to amount due.— 
A mortgagor wishing to present the 
question whether a sale can, under 
the power in the mortgage, be made 
for the whole amount secured, must 
do so in his pleadings, and not_ seek 
to enjoin the sale entirely. Conlin 
Ves Career Gon Lino ces 

[ce] Bill by purchaser of part of 
mortgaged land, alleging release of 
purchasers of other portions, must 
allege dates of execution and record- 
ing of several conveyances.- Inter- 
state Land, etce., Co. v. Logan, 196 
Ala. 196. 72 S 36. 

{d] Bill held sufficient.—Brown v. 
Bell, 206 Ala, 182, 89 S 659; Williams 
v. Noland. 965 Ala. 68. 87 S 818. 

fe] Bill held insufiicient.—Mc- 
Allen y. Brownsville Masonic Temple 
Assoc, (Tex. Civ. A.) 201 SW 660. 
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be alleged.t® The bill must allege that the mortgage 
contains a power of sale,'* and describe the premises 
with reasonable certainty.® 

Cross bill. A cross bill by an assignee of the mort- 
gagee to foreclose the mortgage is improper where 
the original bill by the mortgagor, seeking to re- 
strain foreclosure, not only alleges payment, but 
offers to pay any amount found due.1¢ 

Demurrer. A demurrer of ‘‘no equity on the face 
of the bill,’’ to a bill ta enjoin a trustee’s sale to 
pay notes executed without consideration, except 
as to a part, does not raise the objection that there 
was no actual tender in court of the amount ad- 
mitted to be due.” 

Issues and proof. Where a deed of trust secures 
a debt evidenced by notes and any renewal thereof, 
and the bill does not charge that the original debt 
has been paid, but merely that the originai notes 
have been discharged, a statement of the answer 
that the notes now held by defendant are renewals 
is not an affirmative allegation which defendant 
must prove.+® 

Proceedings on affidavit; statutory provisions. In 
some jurisdictions the statutes provide that, when 
the mortgagee or his assignee has commenced pro- 
ceedings for foreclosure by advertisement, if it is 
made to appear by the affidavit of the mortgagor, 
his agent, or attorney, that the mortgagor has a 
legal counterclaim, or any other valid defense 
against the collection of the whole or any part 
of the amount Glaimed to be due, the judge may 
enjoin foreclosure and direct that further proceed- 
ings be had in court.1® The affidavit should set 
forth the facts for the satisfaction of the judge, 
but they need not be stated with the same par- 
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ticularity required of pleadings.*° An affidavit 


| which does not allege that affiant is the mortgagor, 


his agent, or attorney, is insufficient to give juris- 
diction. *1 The application is designed to be so far 
ex parte as not to allow counter-affidavits as a mat- 
ter of right.??. But the court may examine the mort- 
gage as it appears of record where the record is 
properly identified.2*? An order made in such pro- 
ceedings is an order of the judge and is errone- 
ously made as a ‘‘court’’ order.?* 

[§ 1365] e. Evidence.?> The rules applicable to 
equitable proceedings generally,?® and suits for in- 
junctions particularly,?’ govern the admissibility 28 
and sufficiency 2° of evidence in a suit to restrain 
the exercise of a power of sale in a mortgage or 
deed of trust. 

[§ 1366] f. Hearing °° and Decree *1—(1) In Gen- 
eral. An injunction should not finally be made per- 
petual if the objection goes only to the validity of 
the pending foreclosure proceedings.**? The court 
may grant other relief within the prayer of the bill, 
such as ordering the cancellation or discharge of the 
mortgage if it is shown to have been fraudulently 
obtained,®* but cannot try common-law issues and 
settle disputed indebtedness between the parties.*# 
In some jurisdictions in an action to restrain fore- 
closure by advertisement an order may be made 
requiring defendant to show cause why a temporary 
injunction should not be granted and meanwhile ~ 
restraining him from selling the premises at the 
time advertised.°> The decree must conform to, and 
be warranted by, the pleadings; °° and where cred- 
itors, asking for a sale of lands under a trust deed, 
have permitted a bill to enjoin the sale to be taken 
as confessed, they have no right to any decree not 


. 13. See statutory provisions. See 
Ensor v. Keech, 64 Md. 378, 1 A 756 
(a bill to restrain the eee and to 
set aSide the trust deed) 

{a] In Maryland ay “to restrain 
a sale, under a power in a mort- 
gage assigned to defendant, the pe- 
tition should aver, as required by 
Code Pub. Gen. L. (1904) art 66 
§ 16, that the mortgage debt and in- 
terest had been paid, or that the as- 
signee refused to give credit for any 
payment thereon, and state the par- 
ticulars of any fraud charged therein. 
Thrifts v. Bannon, 111 Md:»303, (73 
A 660. (2) An allegation of fraud, 
that defendant, cunningly conniving 
to defeat the just rights of plaintiff, 
and in fraud of his rights in the 
premises, and seeking to deprive him 
of his interest in the real estate men- 
tioned, and set forth in the bill of 
complaint, had recently, on a speci- 
fied date, secured an assignment of 
the mortgage, and had proceeded to 
advertise the land for sale, does not 
comply with the statute providing 
that the fraud shall be particularly 
stated. Thrift v. Bannon, supra. 

14. Grant County v. Colonial, ete., 
Mortg. Co., 3 S. D. 390, 58 NW 746. 

15; (Conant. v. Warren, 6 "Gray 
(Mass.) 562 (it is not necessary to 
describe the premises with such cer- 
tainty as would be required if a 
writ of possession were to issue). 

16. Haralscn v. Whitcomb, 200 
Alar 65, 5) sSo9 1h. 

17. McDonald vy. Kamper, 89 Miss. 
221, 42 S 877. 

18. Blanchard v. Dominion Nat. 
Bank, 125 Va. 586, 100 SE 463. 

19. See statutory provisions; 
eases infra notes 20-24. 

20. State v... Buttz; 21 5N.) D640; 
131 NW 241; McCann v. Mortgage, 
etc., Co., 3 N. D. 172, 54 NW 1026. 

[a] Affidavit held sufficient.—An 
affidavit by a subsequent mortgagee 
setting forth that the mortgagee is 


and 


foreclosing by advertisement, that 
the subsequent mortgagee is inter- 
ested as such, and has a defense to 
the debt, secured by the mortgage 
about to be foreclosed, and that the 
notice of sale claims about five hun- 
dred dollars more to be due upon the 
mortgage than is actually due, is 
sufficient to confer jurisdiction. 


Statew vs -Buttz; 2 N: @Dse5405 1ST 
NW 241. 

21. Dowling v. Medin, 46 S. D. 
639, 195 NW 641. 

ot McCann v. Mortgage, ete., Co., 


54 NW 1026; Commercial 
LS. DD. 28)" 44 


3 N. LOE) ee 
Nat. Bank vy. Smith, 
NW 1024. 

23. Beiseker v. Svendsgaard, 28 
N. D. 366, 149 NW 352. 

24. Dowling v. Medin, 46 S. D. 
639, 195 NW 641. 

25. In civil ee generally see 
Evidence 22 C. 


26. See Wauity’§ 58 691-707 1/11. 

27. See Tnjunetions §§ 578-593. 

28. Kennedy y. Atlantic Trust, 
éte.,) Co.’ 180 N. Cl 225, 104 Sm 464: 
Rudolph v. Price, (Tex. Civ. A.) 146 
SW 1037. 

[a]. Evidence held admissible.— 


(1) Kennedy v. Atlantic Trust, etc., 
Co., 180 N. C. 225, 104 SH 464. (2) 
In an action to enjoin a sale to en- 
force a deed of trust, securing a note, 
on the ground that the note was 
without consideration and was ac- 
commodation paper, evidence of the 
financial condition of the payee and 
the fact that the note was given to 
enable him to avoid prosecution was 
properly excluded; but plaintiff was 
properly allowed to introduce evi- 
dence of a lack of consideration. 
Rudolph v. Price, (Tex. Civ. A.) 146 
SW 1037 

29. Ala.—Seed v. Brown, 180 Ala. 
8, 60 S 98. 

Ark.—Culberhouse y. Hawthorne, 
107 Ark. 462, 156 SW 421. 

Colo.—Beard v. Bliley, 3 Colo. A. 


479, 34 P 271. 
121 SB 214. 


Mass.—Hanson v. Griswold, 22! 
Mass. 228, 108 NE 10385. 
Mich.—Newton v. Freeman, 218 


Mich. 673, 182 NW 25. 

Mo.—Moss v. Brant, 216 Mo. 641, 
116 SW 503; German Sav. Inst. v. 
Jacoby, 97 Mo. 617, 11 SW 256; Van 
Meter vy. Hamilton, 96 Mo. 654, 10 
SW 71; Martin v. Jones, 59 Mo. 181. 

Va.—Blanchard v. Dominion Nat. 
Bank, 125 Va. 586, 100 SE 463. 

fa] Evidence held sufficient to 
show payment. Farmer v. Wallin, 
212 Mo. A. 380, 246 SW 538. 

{[b] Evidence held insufficient: (1) 
To warrant injunction. Bal pervs 
Smith, 157 Ga. 210, 121 -SH 214; 
Newton v. Freeman, 213 Mich. 673, 
182 NW 25; Dolan v. Talle, (Mo. A) 
268 SW 244. (2) To show payment. 
Seed v. Brown, 180 Ala. 8, 60 S 98; 
Blanchard v. Dominion Nat. Bank, 
125 Va. 586, 100 SH 463. 

20. Generally see Equity §§ 708-— 
720; Injunctions §§ 604-617. 

31. Generally see pete §§ 820- 
968; Injunctions §§ 61 59. 


- 88. Ross v. eas 11 Minn. 
438, 88 AmD 95. 
fon Mason v. Daly, 117 Mass. 
34. Gregg v. Hight, 6 Mo. A. 
579. 
35. paige v. Clark, 23 Hun (N. 
Weck 
3€. Hoell v. White, 169 N. C. 640, 


86 SE 569. 

[a] Rule applied.—Where the an- 
swer in an action to enjoin sale 
under a mortgage did not ask fore- 
closure, and no counterclaim or 
cross action was set out, a judgment 
postponing the sale of the land to 
be had under a decree, and not under 
the power of sale in the mortgage, 
was improper. Hoell y. White, 169 
N. C. 640, 86 SE 569. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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warranted by the facts stated in the bill.®” 

Relief to defendant.?® Where an injunction to re- 
strain a sale is denied for failure of plaintiff to 
tender the amount admitted to be due, it is error to 
enjoin him from interfering with defendant in the 
exercise of the power of sale, where the result of 
the order will be to restrain plaintiff from tender- 
ing the amount admitted to be due and resisting 
payment of any alleged balance.*® 

Construction and effect of decree. Where a mort- 
gage provided for ‘‘foreclosure’’ by sale under the 
power, a decree providing that, in case the mort- 
gagors should fail to pay within a specified time 
the amount found due, the holder of the mortgage 
should be at liberty to foreclose authorized a fore- 
closure by sale, and did not limit the holder’s right 
to foreclosure by suit in equity.*° 

Reference. A decree for a defendant which 
does not finally dispose of the case, but refers it to 
a commissioner to take accounts, is not objectionable 
for failure to state from what time the amounts due 
shall bear interest.*? 

[§ 1867] (2) Continuing or Dissolving Injunc- 
tion.** If the bill or complaint discloses a meritorious 
case, and it appears that substantial questions or 
issues will require determination, the injunction 
should be continued until the final hearing; #4 but it 
should be dissolved if the bill is totally insufficient, 
or not supported by the proofs, or if defendant shows 
a good right to proceed with his foreclosure.*> Such 
dissolution may be on terms,*® such as, for example, 
requiring the publication of a new notice of the 
sale,*#7 or the injunction may be retained, after the 
removal of the grounds on which it was granted, to 
await the termination of a pending suit between the 
parties.*® But on a vacation motion to dissolve an 
injunction awarded because of the impediment of 
prior liens of unascertained amounts, the judge can- 
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not take a bond as a substitute for one of such liens 
and thereby consider it discharged, particularly 
where it arises out of an attachment levy in an 
action of trespass, since the attaching creditor is 
not before the court and does not consent to accept. 
the bond as a release of the lien.*® 

[§ 1368] (3) Direction or Supervision of Sale by 
Court. As the method of foreclosure by advertise- 
ment and sale under a power is one created by the 
voluntary act of the parties, and does not ordinarily 
require the aid of a court,®° they should be allowed 
to proceed in their own way where there is no suf- 
ficient legal objection; and therefore, where a pre- 
liminary injunction is dissolved, in a clear case, the 
court should remit the sale entirely to the parties 
or their appointed agent, and not retain the cause 
for supervision of the sale.64 Under special circum- 
stances, however,>* as where the trustee dies pending 
the suit,°? the court in the exercise of its power to 
grant full relief may order a sale of the property 
under its own supervision. If deemed proper the 
sale may be conducted by the commissioner of the 
court,°* or by a special commissioner appointed for 
that purpose,’ rather than by the trustee or mort- 
gagee named in the conveyance. Where the bill sets 
up conflicting liens on the land, the court should de- 
cide the priority of rights between the parties before 
dissolving a temporary injunction and allowing the 
sale to proceed under defendant’s trust deed without 
further supervision by the court.°® 

Necessity for cross bill. Where an issue of pay- 
ment was resolved against plaintiff and an injunction 
denied, it was held that the court could direct fore- 
closure, although there was no eross bill by defend- 
ant seeking that relief.5? 

Compliance with terms of instrument. Where the 
court retains the bill and has the trust executed 
under its own supervision, the terms of sale as pre- 


7. Smith v. Flint, 6 Gratt. (47 
Va.) 40. 

38. Directing sale of property see 
infra § 1368. 

39. Craft v. Link, 1385 Ga. 521, 69 
SE 742. 

Conformity to pleadings and proof 
see supra note 36. 

40. Silverman v. Shattuck, 33 R. 
I. 67, 80 A 184. 

41. Generally see Equity §§ 743- 
797; Injunctions § 617; References 
[34 Cyc 770]. 

42. Blanchard v. Dominion Nat. 
Bank, 125 Va. 586, 100 SH 463. 

43. Generally see Injunctions §§ 
662-736. 

44. Brown v. Bell, 206 Ala. 182, 89 


S 659; Lampkin v. Stout, 199 Ala. 
101,74 S..239; Grantham- v. ‘Nunn, 
1&8 IN jG. 239, 124 SE 2093) Byrds v. 


Hicks, 184 N. C. 628, 113 SE 660; 
Guthrie v. Moore, 182 N. C. 24, 108 
SE 334; Kilpatrick v. Harvey, 170 
N. C. 668, 86 SE 596; Whittaker v. 
Fil} = 96, Ne °C.) 24-15SH 639s ° Turner 
v. Cuthrel], 94 N. C. 239; Harrison 
v. Bray, 92 N. C. 488; Dockery v. 
French, 69 N. C. 3808; High Shoals 
étc., Con Ww. -Grier, 57. 1N. “C: 


[a] Where the bill offers to pay 
any amount found due, plaintiff was 
entitled to the continuance of a tem- 
porary injunction. Lampkin y. Stout, 
199) Ala. 101, T45S) 23:9) 

45. Ala.—Rudisill Soil Pipe Co. v. 
Eastham Soil Pipe, ete., Co., 210 Ala. 
V4, 9 Gis ous 

Hawaii.—Warren vy. Nahea, 19 Ha- 


waii 382. 

Iowa.—Street v. ‘Rider, 14 Iowa 
506. 

Md.—Rappanier v. Bannon, 13 A 


627. 

Miss.—Bramlett v. Reily, 3 S 658; 
Osburn v. Andre, 58 Miss. 609. 

N. C.—Hutaff v. Adrian, 112 N. C. 


259, 17 SE 78. 
Senet v. Jones, 85 Va. 172, 


7 SE 1 
Ww. Va—Welton v. Peerce, 5 W. 
Va. 437. See Atkinson v. Beckett, 


36 W. Va. 438, 15 SE 179 (dissolution 
by necessary implication). 

[a] Dispute as to amount due.— 
(1) After granting an injunction 
against a sale of land under a deed 
of trust, if it is found that there is 
a debt due, but less than the amount 
called for in such deed, a decree 
should be entered fixing the amount 
due, and, in the discretion of the 
court, either dissolving the injunc- 
tion as to that amount and dismiss- 
ing the bill, or the court should re- 
tain the cause and enter a decree 
for a sale under its supervision. Fry 
v. Old Dominion Bldg., ete., Assoc., 
48 W. Va. 61, 35 SE 842. (2) Ina 
suit under Code c 96 § 7, for ac- 
counting of plaintiff’s debt and as- 
certainment of lawful interest, where 
bill and answer raise an issue of 
fact as to the correct amount of the 


debt, an injunction theretofore 
awarded restraining sale under a 
deed of trust securing the debt 


should not be dissolved until the 
amount of the debt is ascertained. 
Wood v. West Virginia Mortg., etc., 
Corp., (W. Va.) 127 SE 917. 

{[b] In Alabama, although a bill 
shows cause for injunctive relief a 
temporary injunction is properly dis- 
solved if the sworn answer denies 
all the averments of the bill upon 
which any right to relief can ‘be 
predicated. Rudisill Soil Pipe Co. 
v. Eastham Soil Pipe, ete., Co., 210 
Ala. 145, 97 S 219; Consumers’ Coal, 
ete Cone: Yarbrough, 194 Ala, 42, 
69 S 897. 

46. Nichols v. Wilson, 4 Johns. Ch. 
GNi} Y)- 126s 

47. Nichols v. Wilson, supra. 


‘Ch. (N. 


48. Tillou v. Sharpsteen, 5 Johns. 
Y.) 260; White v. Mechanics’ 
Bldg. Fund Assoc., 22 Gratt. (63 Va.) 


233. 

49. rt v. Larkin, 66 W. Va. 
227, 66 Ben 3831, 135° AmMSR 1027. 

50. See supra § 1341; and cases 
infra note 51. 

51. James River Lodge No. 32 
hy .0O) (0. (he vee Campbell, Gi Saab: 
157, 60 NW 750; Fry v. Old Dominion 
Bldg., etc, Assoc., 48 W. Va. 61, 35 
SE 842; Watterson v. Miller, 42 W. 
Va. 108, 24 SE 578; Walker v. Sum- 
mers, 9 W. Va. 533; Hyre v. Hoover, 
3) Wis Vana le 

52. Kraft v. De Forest, 53 Cal. 
656; Maddux v. Triplett, 89 Va. 818, 
15 SE 897; Alexander v. Howe, 85 
Va. 198, 7 SE 248; Michie v. Jef- 
fries, 21 Gratt. (62 Va.) 334; Hogan 
v. Duke, 20 Gratt. (61 Va.) 244; Pate 
v. McClure, 4 “Rand. (258 Vial) ates s: 
Martin v. Kester, 49 W. Va. -647, 
39 SE 599; Parsons v. Snider, 42 
W. Va. 517, 26 SEH 2853: Hartman v: 
Evans, 38 W. Va. 669, 18 SE 810; 
Bock v. Bock, 24 W. Va. 586. See 
Poole’ v. Cage, (Tex. :Civs-A:) '214 
SW 500 (the prayer. of an answer 
for the “foreclosure of their said 
deed of trust lien as provided for 
in said deed of trust” authorized a 
foreclosure by the court, and not 
merely an order directing foreclo- 
sure by trustee). 

53. Pate v. McClure, 4 Rand. (25 
Va.) 164. 

54 More v. Calkins, 85 Cal. 177, 
24 P 729; Grenshaw v. Seigfried, 24 
Gratty (65) Vee) 2722 

55. Grenshaw vy. Seigfried, supra; 
Martin v. Kester, 49 W. Va. 647, 39 
SE 599. 

56. Anderson v. Phlegar, 93 Va. 
415, 25 SH 107. 

57. Seed v. Brown, 180 Ala. 8, 
60 S 98. 
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seribed in the conveyance cannot be disregarded or 
altered without the consent of the parties.°® It has 
been held, however, that if the period of notice pre- 
scribed in the mortgage or deed of trust is short, the 
court on taking jurisdiction may in its discretion 
prescribe a longer and more reasonable period, espe- 
cially where the language of the deed is not restric- 
tive,°® and that, where the conveyance authorizes a 
sale immediately upon default, the court may prop- 
erly allow a reasonable period of grace.°° 

[§ 1369] g. Damages, Costs, and Fees.°' On the 
dissolution of an injunction, defendant will be al- 
lowed costs and expenses already incurred by him 
in advertising the sale or otherwise,® and attorney’s 
fees for defending the suit,®? and, if so provided by 
statute,®* damages for the delay entailed upon him, 
ealeulated as a certain percentage on the amount 
involved.*5 But the damages provided by statute, 
when allowed, are exclusive.®® If foreclosure under 
a power of sale is enjoined, and it appears in a 
subsequent action to. foreclose that the injunction 
was improper, the mortgagee may recover the costs 
of the injunction suit,°? but he can recover only one 
statutory attorney’s fee.°® Where a mortgagee had 
a right to sell when injunction proceedings were 
commenced, he is entitled to recover costs, although 
on payment of the amount then due the restraining 
order was continued until the second of the notes 
secured became due.®® And where the court finds a 
balance due, and, upon the mortgagor tendering such 
balance and paying it into court, sustains the in- 
junetion, defendant is entitled to his costs.” But 
neither party is entitled to costs on denial of the 
injunetion, and a decree for foreclosure on defend- 
ant’s cross bill, where defendant sought to foreclose 
for a sum larger than that due, and plaintiff’s tender 
of the amount due was not kept good by payment 
into court.’ ‘ ‘ 

In case of wrongful injunction the mortgagee is 


58. Grenshaw v. Seigfried, 24) LUCY 


. (65 Va.) 272. Chi GNeaye 6.13: 
Om Motrisa Virginia State Ins. 73. 
Co., 90 Va. 370, 18 SE 843. 482 
60. Manning v. Elliott, 92 N. (Oy 


é 11 see Injunctions 
§ prior ted, 131, 72 8 389. 
. Marsh v. Morton, 75 Ill. 621; 7 
J oT Case Threshing-Mach. Co. v.|etc., Coal Co., 
Mitchell, 74 Mich. 679, 42 NW 151;|7 Blatchf. 391. 
Augur v. Gulfport Land Impr. Cos; 76. 


95 Miss. 292, 48 S 722; Kennedy v.| 330, 43 NE 350. 


ond, 16 Mo. 341. 
teak Augur Vv. Gulfport Land 
Impr. Co., 95 Miss. 292, 48 S 122° 


Kennedy v.. Hammond, 16 Mo. 341; 638, 128 SH: 807, 


Knight v. Jackson, 36 S. (Oh. Ag! 79. 
SE 982. itp [a] 
64. See statutory provisions. 


65. Johnson vy. Blackford, Litt. 
Sel. Cas. (Ky.) 187; Wynne v. Mason, 
72 Miss: 424, 18 S 422; Williams v. 
Memphis Bank of Commerce, 71 
Miss. 858, 16 S 238, 42 AmSR 503; 


SE 807. 
s0. 


Burns v. Dreyfus, 69 Miss. 211, 11 Who may make sale 
S 107, 30 AmSR 539; St. Louis v.|§ 1417. 
Alexander, 23 Mo. 483; Gibson v. 81.’ Ala.—Sadler v. Jefferson, 148 
O’Connell, 30 Tex. 684. Ala. 669, 39 S 380. 
66. Wilsford v. Johnson, (Miss.) Ga.—Ray v. Home, etc., Inv., ete., 


105 S 736; Williams v. Bank of Com- 
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Aldrich v. Reynolds, 
Lash v. McCormick, 14 Minn. 


74. Rudisill Soil Pipe Co. v. Hast- 
48 ham Soil Pipe, ete., Co., 210 Ala. 145, 
97 S 219; Fair v. Cummings, 197 Ala. 


Kanawha Coal Co. v. Kanawha, 
14 F. Cas. No. 7,606, 


Stevens v. Shannahan, 160 Ill. 


77. Crowley Bank, 
Hurd, 138 a.) 978, 71 S128. 
78. Henderson vy. Willis, 


Henderson v, Willis, supra. 

Reason assigned is that this 
would naturally prevent the property 
from bringing its fair market value. 
Henderson v. Willis, 160 Ga. 638, 128 


Who may foreclose generally 
see supra §§ 1093-1102. 


Co., 98 Ga. 122, 26 SH 56. 
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entitled to recover, in addition to the usual costs, in- 
terest on the debt during the time the injunction 
was enforced and, in case of a deficiency after the 
sale, the value of emblements removed by the 
owner.’? 

[§ 1370] 3. Effect of Injunction. A sale in pro- 
ceedings to foreclose a mortgage by advertisement, 
had in violation of an injunction restraining it, is 
void,*? at least to the extent that a purchaser takes 
title subject to the sale being set aside by a court 
of equity,’* and so long as the injunction is in foree 
the mortgagor is not in default in not paying the 
debt purporting to be secured.”* On the other hand 
it has been held that a sale under the power is not 
rendered void by the pendency of an action to en- 
join the sale and for an accounting, where the bill 
admits that a certain sum is due, and it does not 
appear that such sum was either paid or tendered.” 
So it has been held that, where there is a partial dis- 
solution of an injunction and a suspensive appeal 
is taken by the mortgagor, the mortgagee is not re- 
quired to await the filing of the mandate of the ap- 
pellate court before proceeding with the sale for 
the amount of the admitted indebtedness.7*7 The 
donee of a power of sale in a security deed should 
not sell the property under an advertisement which 
was published in violation of an injunctive order of 
court,’® even though the injunction was dissolved a 
few hours before the sale.79 

[§ 1371] C. Persons Who May Execute Power *° 
—1l. Under Mortgage—a. In General. Only the per- 
son having legal title to the mortgage at the date 
of foreclosure is ordinarily entitled to exercise the 
power of sale.*1 If the mortgagor vests the power 
in the mortgagee himself,®? it is personal to him and 
he alone may exercise it,8* although mere clerical 
or ministerial duties connected with the sale may be 
delegated.*# 

Under some statutes the power may be exercised 


1 Barb. | the payee, so that its use did not ren- 
der the mortgage indefinite as to the 
person who was to execute the power 
of sale, Ray v. Home, etc., Inv., ete., 
Co., 98 Ga. 122, 26 \SE 56. 

$2. See cases infra note 83. 

[a] Clerical error.—A recital in a 
mortgage, empowering the “party of 
the first part’? (mortgagor) to sell on 
Gefault, is a clerical inadvertence 
and a sale by the mortgagee is valid. 
Jessup v. Nixon, 186 N. CG. 100, 118 


: Se 
OEE ] In North Dakota Rev. Codes 
(1905) § 6159, confers express au- 
160 Ga.| thority on a mortgagor to designate 
the mortgagee or any other person to 
execute the power of sale on default 
in the payment of the mortgage debt. 
Brown v. Comonow, 17 N. D. 84, 114 
NW 728. 
83. Ark.—Swift v. Ivery, 147 Ark. 
141, 227 SW 600, 602 [cit Cyc]. 
Ga:—Long v. Powell, 120 Ga. 621, 
48 SE 185. 
Minn.—Clark y. Mitchell, 81 Minn. 
438, 84 NW 327. ; ae 
N. C.—Jessup v.-Nixon, 186 N. C. 
100, 118 SE 908. 
Tenn.—Green vy. (Ch. 
A.) 54 SW 1011. 


etc, 


see infra 


Stevenson, 


merce, 71 Miss. 858, 16 S 2388, 42 Mich.—Miller_ v. Clark, 56 Mich. Tex.—Bitter v. Calhoun, 8 SW 523; 

AmSR 503. 337, 23 NW 35; Lee v. Clary, 38 Mich.| Crafts v. Daugherty, 69 Tex. 477, 6 
67. McCarty v. Goodsman, 40 | 223. ‘SW 850. 

N. D, 220, 168 NW 721. Minn.—Backus v. Burke, 48 Minn. [a] Effect of assignment for 


68. McCarty v. Goodsman, supra. 
Frink y; Tyre, 170 N. C.. 41, 
86 SE 773. 


260, 51 NW 284; Solberg v. Wright, 
33 Minn. 224, 22 NW 381. 

IN. Di —Hebdent*v Bina, si INgeDy 
235, 116 NW 85, 138 AmSR 700. 


creditors.—A sale cannot be made 
under notices signed by the mort- 
‘gagee, where, after the publication 


70. Koslosky v. Bloch, 191 Mo. of the first notice, but before the 
A.. 257, 177 SW 1060. [a] The word “nolder,’”’ as used in] last, he made an assignment for the 

71. Norris v. Ryno, 169 Mich. 193,|a mortgage conferring a power of|benefit of creditors. Merrick vy. 
135 NW 463. { sale upon the holder of a note which| Putnam, 73 Minn. 240, 75 NW 

72. Goodrich v. Foster, 131 Mass.|it was used to secure at the time of | 1047." : : 
217; Foster v. Goodrich, 127 Mass.'the execution of the mortgage, meant 4. See infra § 1417. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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by any person entitled to the mortgage debt.2> A 
statute providing that the sale shall be made by 
the persons appointed for that purpose in the mort- 
gage, if any, or by the sheriff, under sheriff, or 
deputy sheriff of the county,®® applies where the 
mortgage does not designate and the mortgagee or 
his assignee fails to designate any person to make 
the sale or the party designated fails to appear; ** 
and the designation of the sheriff in the notice of 
sale as the person who is to sell is subordinate to 
the provision authorizing the sheriff, under sheriff, 
or deputy sheriff to make the sale, and a sale ad- 
vertised to be made by the sheriff may lawfully be 
The relation of the 
officers mentioned to the transaction is official and 
not personal, and their acts are performed by virtue 


made by the under sheriff.** 


of their office.®9 


Agent or attorney., Although some of the de- 
cisions maintain that a sale, if carried out w 
by an agent or attorney, will pass a good title or 
is at most voidable at the instance of the mort- 
gagor,®® yet the general rule remains that the power 
of sale cannot be delegated by the mortgagee in such 
sense as to remove it wholly from his own direction 


85. Clark vy. House, 205 Ala. 195, 
87 S 593; Harton v. Little, 176 Ala. 
267, 57 S 851; Johnson v. Beard, 93 
Ala, 96, 9 S 535; Martinez v. Lindsey, 
91 Ala. 334, 8 S 787; Wildsmith v. 
Tracy, 80 Ala. 258; Buell v. Under- 
wood, 65 Ala. 285; McGuire v. Van 
Pelt. 55 Ala. EES koe 

86. See statutory provis} : 

87. Morrisey v. Dean, 97 Wis. 302, 
72 NW 873. : 

88. Morrisey v. one: supra. 

. Morrisey v. Dean, supra. : 

30. ages Schenk, 88 Ill. 357; 
Munn v. Burges, 70 Ill. 604; Parker 
v. Banks, 79 N. C. 480. 

Authority of agent generally see 
Agency § 296. 

Ssmployment of auctioneer or agent 
to conduct sale see infra § 1417. 

91. Flower v. Elwood, See mie 
Taylor v. Hopkins, 40 Ill. ; Green 
v. Estarencon, (Tenn. Ch. A.) 54 SW 
1011; Bitter v. Calhoun, (Tex.) 8 SW 
523. : 

fa] An attorney may exercise the 
power of sale only when specially 
named. Chilton v. Brooks, 71 Md. 
445, 18 A 868. F 

92. See statutory provisions. 

{a] In North Dakota (1) under 
Comp. L. (1913) §§ 8075, 8076, an 
agent or attorney of the mortgagee 
or holder of the mortgage cannot law- 
fully foreclose under the power of 
sale unless he has a power of attor- 
ney from such mortgagee or holder 
which is filed for record before the 
day of sale. Davidson v. Houge, 44 
N. D 449, 176 NW 121. (2) But where 
a notice of sale is signed by. the 
mortgagee, or his name is signed 
thereto by his agent or attorney, the 
name of such agent or attorney not 
appearing on the notice, and itis 
published and foreclosure completed, 
ana the property is bid in in. the 
mortgagee’s name and by his direc- 
tion, and he retains the benefits, such 
foreclosure may be considered as his 
act, and as-to him a valid foreclosure, 
notwithstanding the statute. David- 
son v. Houge, supra. 

“tb I] In England under Act (1881) 
§ 21, providing that the power of 
sale conferred by that act upon mort- 
gagees may be exercised by any per- 
son entitled to give a discharge for 
the mortgage money, .refers to the 
executors, administrators, and as- 
signs of the mortgagee, and an agent 
merely authorized to receive a mort- 
gage debt cannot execute the power. 
In re Dowson, [1904] 2 Ch. 219. 

93. Long. v. Powell, 120 Ga.. 621, 
48 SE 185; Ray v. Home, etc., Inv., 
etc., Co., 98 Ga, 122, 26 SE 56. 

[a] In Maryland (1) a statute, 
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and control, unless by express authority in the mort- 
gage *' or statute.°? : 

Where a corporation is the mortgagee, the power 
of sale can be exercised through a duly appointed 
officer or agent.®* 

Joint exercise of power. 
gagees, each having a power of sale, may join to- 
gether in selling, each receiving his portion of the 
purchase money and receipting to the purchaser.* 
And where the holder of the naked legal title and 
the holder of the equitable title unite in making 
sale, there is a valid exercise of the power.®® 
power of sale given to two joint mortgagees may be 
exercised by the survivor of them.?® 

Where the mortgagee is dead, subsequent fore- 
closure proceedings purporting to be instituted by 


First and second mort- 


A. 


7 


him or by his authority are void." 


lly 


authorizing mortgages to contain a 
power of sale, contemplates a_ per- 
sonal trust and obligation, which a 
corporation is incapable of perform- 
ing. Barroll v. Benton, 121 Md. 174, 
88 A 101; Chilton v. Brooks, 71 Mad. 
445, 18 A 868. (2) If the power is 
given to-a corporation or its agent or 
attorney, it can be exercised by such 
agent or attorney if he is named in 
the mortgage, otherwise not. Barroll 
v. Benton, supra; Madigan v. Work- 
ingmen’s Permanent Bldg., etc:, 
Assoc., 73 Md. 317, 20 A 1069; Chilton 
v. Brooks, supra; Queen City Per- 
petual Bldg. Assoc. v. Price, 53 Md. 
397; Frostburg Mut. Bldg. Assoc. v. 
Lowdermilk, 50 Md, 175. 


$4. McCarogher v. Whieldon, 34 
Beav. 107, 55 Reprint 574. And see 
infra § 1417. 


Foreclosure of several mortgages 
see Supra § 1359. 

95. Brewington v. Hargrove, 178 
N. C..148, 100 SE 308. 

96. Hind v. Poole, 1 Kay & J. 383, 
69 Reprint 507. 

97. Bausman y. Kelley, 38 Minn. 
197, 36 NW 333, 8 AmSR 661. 


Revocation by death see supra 
§ 1348, 
93. See supra § 697. 


Transfer of debt as assignment of 
mortgage see supra § 685 et seq. 

99. See supra § 697. 

1.. Ga.—Cross v. Citizens’ Bank, 
ete., Co., 160 Ga, 647, 128 SE 898; 
Wallace v. Commercial Bank, 159 Ga. 
388, 125 SBE 845. 

Ill.—Sanford v. Kane, 133 Ill. 199, 
24 NE 414, 283 AmSR 602, 8 LRA 724; 
Bush v. Sherman, 80 Ill. 160; Damp- 
ster v. West, 69 Ill. 613; Mason v. 
Ainsworth, 58 Ill. 163; Strother v. 
Law, 54 Ill. 4183; Hamilton v. Lubu- 
kee, 51 Ill. 415, 99 AmD 562; Pardee 


Vor aaindley, 3316) Li Sera 88) Ami: 
219. 
Ind.—Lamson v. Falls, 6 Ind. 309. 
Md.—Barroll v. Benton, 121 Ma. 


174, 88 A 101; Maslin v. Marshah, 
94 Md. 480, 51 A 85; Taylor v. Car- 
roll,, 89 Md. 32, 42 A 920, 44 LRA 
479; Harnickell v. Orndorff, 35 Mad. 
341; Berry v. Skinner, 30 Md. 567. 

Mass.—MacFarlane v. Thompson, 
241 Mass. 486, 1385 NE 869; Gould v. 
Newman, 6 Mass. 239. 

Minn.—Dunning v. McDonald, 
Minn. 1, 55 NW 864; Brown v. 
laney, 22 Minn. 349. 

Mo.—Pickett v. Jones, 63 Mo. 195; 
Pease v. Pilot Knob Iron Co., 49 
Mo. 124; Schelp v. Nicholls, (A.) 
263 SW 1017. 

N. H.—Bell v. Twilight, 22 N. H. 
500. 

N. J.—Nixon v. 


54 
De- 


Haslett, 74 N. J. 


Assignee. Where the power of sale in a mortgage: 
passes by an assignment of the mortgage debt or by 
an assignment of the mortgage and the mortgage 
debt,°® as where the power is given to the mortgagee: 
or his assigns, the assignee may exercise the power: 
of sale+ in like manner as the assignor might have: 
exercised it,? that is in good faith and with due re- 


Hq. 789, 70 A 987 [aff -75 N. J. Ea.. 
302 mem, 78 1134 mem]. 

N. Y.—Clare vy. New York L. Ins 
Co., 100 Misc. 308, 166 NYS 647; 
Pratt v. Poole, 15 NYS 789 [aff, 13% 
N. Y. 686 mem, 381 NE 628 mem]; 
yi eee v. Troup, 2 Cow. 195, 14 AmD. 


N. C.—Washington Furniture Co. 
Vv. Potter, 183 Ne @:) 145, 1249 1223 
In re Sermon’s Land, 182 N. C. 122, 
108 SE 497, 17 ALR 965, 

N. D.—Hebden v. Bina, 17 N. D. 
235, 116 NW 85, 138 AmSR 700. 

R. I.—Babcock v. Wells, 25 R. I. 
23, 54 A 596, 105 AmSR 848. 


S. C—Kirven y. Wilds, i : 
ae 82 Se 673. SAE BEERS 
ng.—Boyd v. Petrie, L. - : 
385, t4 ERC 760. : Rees 
B. C.—Huson v. Haddington Island 
Quarry Co. Ltd, 16 B. C. 98, 16 
WestLR 226. 
Ont.—Hoehn v. Marshall, 44 Ont. 


L. 241, 46 DomLR 149; Re Gilchrist, 
11 Ont. 537; Port Arthur, etc., Mortg. 
Co. v. Kennan, 20 OntWN 439; Re 
Bennett, 13 OntWN 131. 

[a] The assignee cf a mortgage, 
whoever he may be, if not ’a cor- 
poration, may execute the power if 
designated by name. Chilton vy. 
Brooks, 71 Md. 445, 18 A 868. 

[b] Acknowledgment anda record 
of the assignment (1) is a econdi- 
tion precedent in some jurisdictions. 
Casserly v. Morrow, 101 Minn. 16, 
111 NW 654; Hathorn v. Butler, 73 
Minn. 15, 75 NW 743; Cooper v. Har- 
vey, 21 S. D. 471, 113 NW 717; Lang- 


maack v. Keith, 19 S. D. 351, 103 
NW 210. See generally supra 
$678; (2) But it has been held 


that the fact that the assignment 
is unrecorded renders a sale by the 
assignee voidable only. Higbee vy. 
Daeley, 15 N. D. 339, b09 NW 318. 
[c] A pledgee of the mortgage 
may exercise the power of sale. 
Holmes v. Turners Falls Lumber 
Co., 150 Mass. 535, 23 NE 305, 6 
LRA 283; Schelp v. Nicholls, (Mo. 
A.) 263:SW 1017; Slee v. The’ Man- 
hattan Co., 1 Paige (N. Y.)-: 48. 
{d], Administrator of assignee 
under, an assignment for the pur- 
pose of sale only cannot exercise 
the power of sale. Taylor v. Carroll, 
89 Md. 32, 42 A 920, 44 LRA 479, 
[e] Assignment of one note, of 
several secured, does not take the 
power of sale out of the mortgagee, 
Northern Cattle Co. v. Munro, 83 
Minn. 37, 85 NW 919, 85. AmSR 444, 
Transfer of part of debt or notes 
generally see supra § 687. 
2. See cases supra note 1; and 
infra. note 3. : Sa 
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gard to the rights of others;* but the assignee cannot 


sell unless the mortgage confers 


power ;* an assignment of the mortgage without the 
debt will not carry the power of sale,°> although it 
may amount to an equitable assignment of the debt.® 
Where the assignee purchases during the pendency 
of the notice of sale he cannot continue the adver- 
tisement and sell under the original notice.‘ 
Assignor after a full assignment cannot exercise 


the power of sale.® 


[§ 1372] b. Executor or Administrator.® 
the death of the mortgagee the power of sale con- 
tained in the mortgage may be executed by his ex- 
ecutor or administrator,*° more especially if the 
power runs to the mortgagee, “‘his heirs, executors, 
? or equivalent words.1 
Foreign executors and administrators. 


administrators, and assigns,’ 


of sale given to a mortgagee and 


3. Ga.—Cross v. Citizens’ Bank, 
etc., Co., 160 Ga. 647, 128 SEH 898. 

Tl. —Dempster v. West, 69 Ill. 613. 

Md.—Maslin vy. Marshall, 94 Md. 
480, 51 A 8b. 

Mass.—Bon v. Graves, 216 Mass. 
440, 103 NE 1023. 

Minn.—Dunning v. McDonald, 54 
Minn. 1, 55 NW 864. 

N.: Y¥.—Guiman v. Schreiber, 173 
App. Div. 670, 160 NYS 243 [aff 
226 N. YY. 582 mem, 123 NB 868 
mem];-Cohoes Co. v. Goss, 13 Barb. 
137 


B. C.—Huson y. Haddington Island 
Quarry. Goi Ltd, -16° Bi) C. 98; 16 
WestLR 226. ; 

Ont.—Hoehn v. Marshall, 44 Ont. 
L. 241, 46 DomLR 149; Re Gilchrist, 
11 Ont. 537; Port Arthur, etc., Mortg. 
Co. v. Kennan,:20 OntWN 439; Re 
Bennett, 13 OntWN 1831. 

“The duty of one acting under a 
power of sale in a mortgage is to 
use that reasonable degree of ef- 
fort and diligence to secure and 
protect the interests of the mort- 
gagor, the owner of the equity of 
redemption and junior lienors, “to the 
observance of which he is bound 
by the obligation of good faith.” 


Bon v. Graves, 216 Mass. 440, 446, 
103 NE 1023. 

4. Flower v. Elwood,’66 Ill. 438; 
Wilson v. Spring, 64 Ill. 14; Dol- 
bear v. Norduft, 84 Mo. 619. 

5. Sanford sv. Kane, 133° I. 199) 
24 NE 414, 23 AmSR 602, 8 LRA 
724; Hamilton v. Lubukee, 51 [Ill. 


415, 99 AmD 562. 
Transfer of mortgage without debt 
generally see supra § 690. 
6 Mason y. Ainsworth, 58 Ill. 
163; Dameron v. Dskridge, 104 N. C. 
621, 10 SE 700; Williams v. Teachey, 
85 N. C. 402. See generally supra 


Niles v. Ransford, 1 Mich. 338, 
51 AmD 95; Merrick v. Putnam, 73 
Minn. 240, 75 NW 1047. 

& Sadler v. Jefferson, 143 Ala. 
669, 39 S 380; Hamilton v. Lubukee, 
51 DIL: 1415, 99° AmD 562. 

{a] Sale by assignor held void.— 
Sadler vy. Jefferson, 143 Ala. 669, 39 
S 380. 

9. Cross references: 

Generally see Executors and Admin- 

istrators § 440. 

Death as revoking or suspending 

power see supra § 1348. 
Representative of deceased trustee 

see infra .§ 1373. 

10. Ala.—Lewis v. Wells, 50 Ala. 
198; Emanuel vy. Hunt, 2 Ala. 190. 

Ill.—Stevens v. Shannahan, 160 
Ill. . 330, 43 NE 350. 

Md.—Maslin v. Marshall, 94 Md. 


480, 51 A 85; Berry, vy. Skinner, 30 
Md. 567. 
petoee. .—Look v. Kennedy, 128 Mass. 
4 
Mich.—Miller v. Clark, 56 Mich. 
337, 23 NW 35. 


N. Y.—Doolittle v. Lewis, 7 Johns. ! 


MORTGAGES 


upon him that 


[8 1371-1373 


sentatives authorizes such representatives to carry 
the power into effect in a foreign jurisdiction without 
the formality of taking out letters of administration 
therein,!? although in some jurisdictions there are 
statutes requiring the foreign representative to re- 
cord, in the state where the power of sale is to be. 
executed, a copy of his appointment.** 

[§ 1373] 2. Under Trust Deed—a. In General. 
The power of sale on default, vested by a deed of 


trust in the nature of a mortgage, must be executed 


After 


A power 
his legal repre- 


erty.17 


Ch. 45, 11 AmD 339. @ 
Wis.—Hayes v. Frey, 54 Wis. 503, 
11 NW 695. 
_ [a] The admission cf all parties 
in interest of power in trustees un- 
der a will to foreclose is sufficient 
to protect a purchaser at the sale. 
ene Verising (18) Re e743, sty A 
{b] Where a mortgage has been 
assigned to a party for the purpose 
of foreclosure only, the power of 
sale cannot be exercised by the ad- 
ministrator of such assignee, unless 
specially designated. Taylor v. Car- 
roll, 89 Md. 32, 42 A 920, 44 LRA 479. 
[c] Evidence of title need not be 
filed.—Erb v. Grimes, 94 Md. 92, 50 


A 39% 
Ala.—Lewis v. Wells, 50 Ala. 


11. 
198. 

Ill.—Stevens v. Shannahan, 160 
Ill. 330, 43 NE 350; Merrin v. Lewis, 
SO STI.=505. 


Iowa.—Collins v. Hopkins, 7 Iowa 


463; Fanning v. Kerr, 7 Iowa 450. 
Md.—Harnickell v. Orndorff, 35 
Md. 341. 
N. Y.—Demarest v. Wynkoop, 3 


Johns. Ch. 129, 8 AmD 467. 

N. C.—Scott v. Blades Lumber Co., 
144 N. C. 44, 56 SE 548; Yount v. 
Morrison, “109° Nv C. 520, 13 ‘SH ‘892. 

R. I.—Richmond v. Hughes, 9 R. I. 
228. But see Bradford v. King, 18 
R. I. 748, 31 A 166 (where enforce- 
ment of power was not allowed be- 
cause the present trustees were not 
embraced within description of the 
power of relief being by foreclo- 
sure in equity). 

Eng.—Saloway v. 
De G. M. & G. 594, 
44 Reprint 232. 

[a] Evidence of authority.—To 
Show the right of one to execute 
the power of sale in a mortgage, 
as the administrator of the mort- 
gagee, some evidence of the death 
of the latter and of the appoint- 
ment of the person making the sale 
as administrator is necessary, be- 
yond the mere recital of these facts 
in the administrator’s deed. Taylor 
v. Lawrence, 148 Ill. 388, 36 NE 74. 

[b] Power of sale to one having 
no interest in the tar io eekae Gah g 


Strawbridge, 7 
56 EngCh 460, 


a power of sale in a mortgage is 
given to a person by name Saad 
his heirs, executors, etc., and the 


person named has no interest in the 


| mortgaged estate nor in the debt se- 


cured, he takes merely. a naked 
power, which on his death does not 
pass to his personal representatives. 


Barrick .v. Horner, 78 Md. 258, 27 
A 1111, 44 AmSR 283. 
12. Stevens yv. Shannahan, 160 


Ill. 330,.43 NE 350; Hickox vy. Frank, 
102 Ill. 660; Lee v. Clary, 38 Mich. 
223; Doolittle v. Lewis, 7 Johns. Ch. 
(N. Y.) 45, 11 AmD 389; Hayes v. 
Frey, 54 Wis. 503, 11 NW 695. 

13. See cases infra this note. 

[a] In Alabama a foreign admin- 


by a competent and duly authorized trustee.** To be 
qualified to execute the trust the trustee must have 
accepted it,!© but his proceeding to sell under the 
power sufficiently signifies an acceptance.’® 
son is not incapacitated to act as trustee merely be- 
cause he has an interest in the sale of the prop- 
So the fact that the ereditor’s agent, at- 
torney, or employee is the trustee will not invalidate 


A per- 


istrator may execute the power of 
sale, but it is first necessary for him 
to have his letters recorded in Ala- 
bama and give’ bond. Sloan v. 
Frothingham, 65 Ala. 598. 

b] In Minnesota (1) Gen. St. 
(1894) § 6053 requires the foreign 
representative to ‘file in the office 


of the register of deeds of the 
county where the foreclosure is. to 
be commenced an _ authenticated 


copy of his appointment as executor 
or administrator. Cone v. Nimocks, 
78 Minn. 249, 80 NW 1056; Yoerg 
v. Holcombe, 38 Minn. 46, 35 NW 
718; Holcombe v. Richards, 38 Minn. 
38, 35 NW 714. (2) But this does 


not apply to the assignee of a for- 
eign executor. Cone v. Nimocks, 
supra. ; 

14. Cal.—Mayhall v. Eppinger, 


137 Cal. 5, 69 P 489; Hall v. Crowley, 
12 Cal “ACS s0 106! 4426: 

Ill.— Crocker v. Lowenthal, 83 Ill. 
Bie 

Miss.—Watson v. Perkins, 88 Miss. 
64, 40 S 643. 

Mo.—Cassady v. Wallace, 102 Mo. 
575, 15, SW 138: 

N. D.—Brown v. Comonow, 17 N. D. 
S40 14 NW 728s 

Tex. —Gillaspie v. Murray, 27 Tex. 


Civ. A. 580, 66 SW 252 
Va.—Washington, etc., RE Covey 
Alexandria, ete, R. Co., 19 Gratt. 
(60 Va.) 592, 100 AmD 710. 


“If any other person than the 
mortgagee or his assignee be in- 
tended by the parties to the mort- 
gage to execute the power, he or they 
must be specially named in the’ 
power.’ Queen City Perpetual Bldg. 
Assoc. v. Price, 53 Md. 397, 400. 

[a] “Where a stranger is the 
donee, the power not being appurte- 
nant to the estate, can be exer- 
cised by him only who has had it 
conferred according to a proper con- 
struction of the statute, that is, by 
having been specially named in the 
mortgage. Barrick v. Horner, 78 
Md. 253, 257, 27 A 1111, 44 AmSR 283. 

{b] Trustee owner of note se- 
cured.——A sale under a power in a 
deed of trust is not void because the 
trustee was the real owner of the 
note secured when the deed was ex- 
ecuted. Cassady v. Wallace, 102 
Mo. 575, 15 SW 138. ‘ 

[c] Where a trust deed to a cer- 
tain person, as guardian of certain 
minors, empowered the trustee to 
sell, without any provision for a 
sale by his successor in the guardian- 
ship, such power does not pass to 
such successor. Gillaspie v. Mur- 
ray, 27 Tex. Civ. A. 580, 66 SW 252. 


15. Mayhall v. Eppinger, 137 Cal. 
5, 69 P 489; Crocker v. Lowenthal, 
83 Ill. 579. 


A coop cance generally see supra 
16. See cases supra note 15. 
17. Kinard. v. Kaelin, 22 Cal. A. 


383, 1384 P 370. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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the sale,'® although his acts will be closely seru- 
tinized to see that he has performed his duties im- 
partially;*® and a sale made by an employee will 
not be void merely because he acts by the direction 
of his employer.2° In fact, the creditor himself may 
be authorized to execute the power,?1 and may pur- 
chase at his own sale.2? The power cannot be ex- 
ercised by the holder of the obligation secured, who 
is not the trustee, although he is the only party 
beneficially interested,?* his control over the security 
consisting in his right to call upon the trustee, when 
default occurs, to advertise and sell and to require 
him to comply;4 and if the trustee actually con- 
ducts the sale, it is not invalidated because the ecred- 
itor fixed the time, place, and terms of sale and the 
conditions as to publication of notice, ete.2> If no 
trustee is designated for this purpose, the court 
may, on application, appoint a commissioner to make 
the sale.2° It is also competent for the parties to 
provide in the deed that the sale shall be made by 
some suitable person appointed in writing by the 
creditor, and when this is done a good title passes 
by the sale.?? 

Substituted trustee.?*> Whether a sale by a sub- 
stituted trustee whose appointment was invalid is 
voidable only and not void,?® or is void and passes 
no title to the purchaser,?? depends on whether, un- 
der the general rule,*1 the defect is considered ma- 
terial or not. 

Representative of deceased trustee. There is au- 
thority to the effect that the legal representative 
of a trustee cannot carry the power into execution, 
even though the trust deed expressly so provides.*? 
On the other hand it has been held that, while au- 
thority on the part of the representative of the 
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trustee to foreclose will not be implied, a provision 
in the contract expressly authorizing him to sell will 
be given full effect.** By statute in some jurisdic- 
tions the executor or administrator of a deceased 
trustee may execute the trust on the written request 
of the creditor.** 

Successor of guardian. Where a power of sale is 
conferred on a guardian as such, on his death his 
successor in the guardianship may exercise the 
power;*° but if the power is given to a particular 
person by name, followed by the word ‘‘guardian,’’ 
the use of such word is merely descriptio persone, 
and his successor in the office of guardian cannot exe- 
cute the trust in the absence of a provision in the 
deed for substitution.®® 

Sheriff as trustee.” A deed of trust to the sheriff 
of the county, naming him, and to his successors in 
office, vests the trust in the officer, and not in the 
individual, and a successor may execute the trust.** 

Public trustee. In some jurisdictions the statutes 
provide for the appointment of a public trustee to 
execute the power of sale in trust deeds.*? 


Waiver of want of authority. A want of author-_ 


ity in the trustee making the sale may be waived by 
the parties in interest,*® or they may estop them- 
selves by their conduct to object to such want of 
authority,*1 at least as against the purchaser at the 
sale.4? 

[§ 1374] b. Joint Trustees. Where two trustees 
are desiynated in the deed of trust, the concurrence 
of both is requisite to the due exercise of the power 
of sale,*# although it is not necessary that both trus- 
tees be actually present at the sale.4+ The trustees 
need not act together when the power is so worded 
as to show the intention of the parties that either 


18. Randolph v. Allen, 73 Fed. 23, 30. Snowman v. Herrick, 111 Me. 39. See statutory provisions. 
19 CCA 353; Schwarz v. Kellogg,|587, 90 A 479; Scottish American [a] In Colorado, under Const. art 
(Mo.) 243 SW 179; Pence v. Jami-| Mortg. Co. v. Butler, 99 Miss.. 56,}12 § 1, providing for the holding 
son, 80 W. Va. 761, 94 SE 383; Cope-|54 S 666, AnnCasi1913C 1236; Wat-|over of public officers until the 
Jan v. Sohn, 75 W. Va. 83, 82 SE 1016.| son v. Perkins, 88 Miss. 64, 40 S| qualification of their successors, 


[a] An officer of a corporation 
which was the creditor’s agent is not 
thereby disqualified by interest to 
act as trustee under the trust deed 
in selling the property, especially 
where there was no evidence that 
the purchaser knew of his relation- 


ship to the creditor. Schwarz v. 
Kellogg, (Mo.) 243 SW 179. 
19. See cases supra note 18. 
20. Randolph vy. Allen, 73 Fed. 23, 


19 CCA: 353. 


21. Kinard v. Kaelin, 22 Cal. A. 
383, £345 P3703. Robertsi.y. True, 
I, @al:-A+379,:.94 P 392: 

22. See infra § 1435. 

23. Cushman v. Stone, 69 Ill. 516. 


Right of assignee to exercise power 
see supra § 1371. 

24. Stockwell v. Barnum, 7 Cal. 
A. 413, 94 P 400; Sargent v. Howe, 
21 Ill. 148. 

Condition precedent to sale see 
infra §§ 1379-1381. 


ra Singleton v. Scott, 11 Iowa 
589. 

Who may conduct sale see infra 
§ 1417. 

26. Crenshaw wv. Seigfried, 24 
Gratt. (65 Va.) 272. 

27. Lang v. Stansell, 106 Ala. 389, 
Nims 20190 Cloud) Vii Kansasth.. gat. 
€o:, 52, Mo. A. 318. 


28. Succession or substitution of 
trustees see supra §§ 176-194. 

29. Haggart v. Wilcezinski, 143 
Fed. 22, 74 CCA 176; Daniel v. Gar- 
ner, 71 Ark. 484, 76 SW 1063 (ap- 
pointment not in writing); Adams 
Wg ecermen ter, 187 Mo. 613, 86 SW 
445. 

{a] Thus the fact that a substi- 
tute was appointed without first call- 
ing on the trustee named has been 
held’ not to render the sale void. 
Ward v. Forrester, (Tex. Civ. A.) 87 
SW 751. 


643; Bracken v. Bounds, 96 Tex. 200, 
71 SW 547; Wilson _v. Armstrong, 
(Tex. Civ. A.) 236 SW 755; Rawlings 


v. Lewis, (Tex. Civ. A.) 191 SW 
784, See Arnett v. Williams, 226 
Mo. 109, 125 SW 1154 (where the 


deed of trust purporting to appoint 
the sheriff as substitute trustee was 
so imperfect as to be unenforce- 
able); Hayner v. Chittim, (Tex. Civ. 
A.) 228 SW 279 (where a payment 
made by the original trustee as pur- 
chaser was held a voluntary one, 
and not recoverable on the sale be- 
ing set aside). 

31. See infra § 1461. 

G2. Waughop v. Bartlett, 165 Ill. 
124, 46 NH-197 [aff 61 Ill. A. 252]; 
Warnecke v. Lembca, 71 Ill. 91, 22 
AmR 85. 

[a] Construction of trust deed.— 
A provision in a trust deed, au- 
thorizing the trustee or his legal 
representative to execute the trust, 
will be construed as meaning that 
the grantee or assignee of the 
trustee, having the legal title that 
was in the trustee, shall execute the 
power, and not that a mere stranger, 
having no legal title, such as the ad- 


ministrator of the trustee, may: do 
so. Warnecke v. Lembca, 71 I1l.:91, 
12 AmR 85. 

* @3. State Sulphur Mines Co. v. 
Thompson, 93 Va. 298, 25 SHE 232; 
Crenshaw. v. Seigfried, 24 Gratt. (65 
Va.) 272. : 

34. BWason v. Dortch, 136 N. C. 
291, 48 SE 741. 


Request as condition precedent to 
sale see infra § 1380. 

35. Gillaspie v. Murray, 27 Tex. 
Civ. A. 580, 66 SW 252. 

36. Gillaspie v. Murray, supra. 
37. Sheriff as substitute 
trustee see supra §§ 179, 193. 
38. Beal v. Blair, 33 Iowa 318. 


for 


Acts (1913) p 160, by changing Weld 
County to the second class, merely 
authorized the governor to appoint 
a public trustee, but did not ipso 
facto remove the county treasurer 
as trustee, and hence a power. of 
sale executed by him was _ valid. 


Clark: v:' Duvall, 161 Colo, “76, 156) 2 
144. 
40. Reynolds v. Kroff, 144 Mo. 


433, 46 SW 424; Spencer v. Hawkins, 
39 N. C. 288. 

41. Schwarz v. (Mo.) 
243 SW 179. 

42. Schwarz v. Kellogg, supra. 

[a] Rule applied.— W here the 
debtors on a note secured by trust 
deed affirmatively requested the 
foreclosure to be made, intending 
to have the property bid in for their 
benefit and thereby to clear their 
title from a contract of sale, and 
saw the advertisement of the sale 
signed by the trustee and _ there- 
after appeared at the sale and made 
a bid without objecting to the trus- 
tee, they were estopped to complain 
of the incapacity of the trustee. 
See WwaTe v. Kellogg, (Mo.) 243 SW 
Li, 


Kellogg, 


43. U. S.—wWilbur v. Almy, 12 
How. 180, 13 L. ed. 944 [rev 1 FE. 
Cas. No. 


256, 2 Woodb. & M. 371]; 
Barmers, Huai TD. Cosy: suakemst 
El. R. Co., 122 Fed. 914, 59 CCA 140. 
Colo.—Page v. Gillett, 26 Colo. A. 
204, 207, 141 BP 866 [cit Cyc]. 
Ill.—Golder y. Bressler, 105 Ill, 419. 
Iowa.—Taylor v. Dickinson, 15 


Iowa 483. 
N. Y.—Powell v. Tuttle, 3 N.. Y. 
396; Wilson v. Troup, 2 Cow. 195, 


14 AmD 458. 

Eng.—Townshend y. Wilson, 1 B. & 
Ald. 608, 106 Reprint 223, 3 Madd. 
261, 56 Reprint 505. 

44, See infra § 1417. 
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of the trustees might act or that they might act sev- 
erally.4® But where, although authorized to act 
separately, they nevertheless jointly give notice, both 
must join in making the sale.*° Where one joint 
trustee has taken no part in the proceedings to sell, 
his subsequent attempted ratification by-joining in 
the conveyance to the purchaser is not sufficient to 
cure the defect.** 

Partners. The members of a partnership named as 
mortgagees are regarded as joint trustees, and one 
partner alone cannot bind the firm or the mortgagor 
by exercising the power in his own name without 
the concurrence of his cdpartners.*® 

Death of cotrustee. Where one of the trustees 
dies the power may be executed by the survivor,*® 
at least where the intention to confer such power on 
him ean be gathered from the deed;*° and it is not 
necessary for another to be appointed or for the 
representative of the deceased trustee to join in the 
conveyance unless the deed itself makes provision 
to the contrary.*+ 

[§ 1375] ¢c.\ Delegation of Power. A trustee in a 
deed of trust cannot delegate the trust or power of 
sale to any third person unless expressly authorized 
to do so by the deed,*? although he may employ a 
clerk or auctioneer to attend to the actual conduct 
of the sale, the whole being under his direct super- 
vision.» It is not regarded as a delegation of power 
when the sale is made by one duly appointed suc- 
cessor to an original trustee who is dead or has 
resigned.®# 

An assignment by the trustee of his interest in 
the debt does not operate as an assignment of the 
power to execute the trust.°° 

[§ 1376] D. Rights of Junior Mortgagees.°* <A 
senior mortgagee exercising his power of sale is un- 
der no obligation to protect the rights of a junior 
mortgagee, except those of infants and others non 
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sui juris, unless such rights are claimed or asserted.°7 
He is not bound to notify the junior encumbrancer 
of his intention to sell, unless the mortgage or some 
statute so requires;°> nor can the latter, in the 
absence of special equities, stop the proceedings by 
anything less than payment or redemption of the 
elder mortgage.®® Creditors under junior trust deeds 
before default have no control over, or right to in- 
terfere with, a sale being made under a prior deed.®° 
But it has been held that, where a senior mortgagee 
foreeloses by action without making the junior mort- 
gagee a party, and the latter has no knowledge of 
the foreclosure, he cannot be deprived of his right 
to sell under the power in his mortgage, and be com- 
pelled to redeem from the sale under the senior mort- 
gage.°t Where a junior encumbrancer in a proceed- 
ing to set aside a sale under a senior deed of trust 
moves that the surplus proceeds of the sale be paid 
to him, he ratifies the sale.“* A junior mortgagee 
has the right to require the assignment to himself 
of a prior mortgage after it is found due and before 
its foreclosure, and may at once proceed to fore- 
close the prior mortgage;°* and upon redemption 
from such prior mortgage he may foreclose his len 
as against the owner of the land and all others whose 
interests are subordinate to his.6* <A trustee in a 
second mortgage, with power of sale, can sell only 
the interest conveyed to him and which he is au- 
thorized by the deed to sell,®® unless the senior 
mortgagee and mortgagor, and perhaps subsequent 
encumbraneers, consent to, or ratify, a sale of the 
entire property.°° Where a junior mortgagee buys 
in the prior mortgages and, after the several debts | 
are due, forecloses them in one proceeding and in 


. accordance with the terms of his own mortgage, al- 


though the prior mortgages were foreclosable by 
sale at different places, the foreclosure is not a nul- 
lity.%? 


45. Loveland v. Clark, 11 Colo. 
265, 18 P 544; Taylor v. Dickinson, 
15 Iowa 483; Graeme v. Cullen, 23 
Gratt. (64 Va.) 266. 

46. White v. Watkins, 23 Mo. 423. 

47. Black v. Smith, 11 D. C. 338 
[rev on other grounds 115 U. S. 308, 
6 SCt 50.29 DL. ed.. 398]. 


48. Warr v. Jones, 24 Wkly. Rep. 
695. 
49. Parsons v. Boyd, 20 Ala. 112; 


Hannah v. Carrington, 18 Ark. 85; 
Golder v. Bressler, 105 Ill. 419; Caw- 
field v. Owens, 129 N. C. 286, 40 


SE 62. 

FQ. Wilhelm v. Robertson, 38 Cal. 
Al 219;-175 P 919; Wadley. v.: Jones, 
138 Ga.’ 223, 75 “SE 326;\ Hind -v. 

1 Kay’ & J. 383, 69 Reprint 

Cawfield v. Owens, 129 N. C. 
40 SE 62. 

52.° Ala.—Shahan v. Tethero, 114 
Ala. 404, 21° S 951. 

Ark.—Littell v. Jones, 56 Ark, 139, 
19 SW 497. 

Ga.—Greenfield v. Stout, 122 Ga. 
303, 50 SE 111. 

Tll.—Grover v. Hale, 107 Ill. 638; 
Jenkins vy. Pierce, 98 Ill. 646; Flower 
v. Elwood, 66 Ill. 438; Taylor v. 
Hopkins, 40 Ill. 442; Foster v. 
Strong, 5 InN. Ay 223. 

Meo re v, Jarrell, 23 Md. 

Miss.—Watson v. Perkins, 88 Miss. 
64, 40 S 643; Allen v. Alliance Trust 
Co., 84 Miss. 319, 36 S 285; Doe v. 
Robinson, 24 Miss. 688. 

Mo.—Polliham v. Reveley, 181 Mo. 
622, 81 SW?;'182;" Cassady v: Wal- 
lace, -102 Mo. 575,. 15 SW 138; St. 
Louis v. Priest, 88 Mo. 612; Spur- 
lock v. Sproule, 72 Mo. 503; Bricken- 
kamp v. Rees, 69 Mo. 426; Landrum 


v. Union Bank, 63 Mo. 48; Harper 
v. Mansfield, 58 Mo. 17; Bales v. 
Perry, 51 Mo. 449; Howard v. Thorn- 


ton, 50 Mo. 291; Graham v. King, 
50 Mo. 22, 11 AmR 401; Whittelsey 
v. Hughes, 39 Mo. 18; Markel v. 


Peck, 144 Mo. A. 701, 129 SW 2438; 
In re Mayfield, 17 Mo. A: 684. 
ae Y.—Powell v. Tuttle, 3 N. Y. 


N. D.—Brown vy. 
INS DAS 43 aT ENIWAL2 Sk 


Comonow, 17 


Tex.—Bitter _ v. Calhoun, 8 SW 
523; Fuller v. O’Neil, 69 Tex. 349, 
6 SW 181, 5 AmSR 59; Hess v. 


Dean, 66 Tex. 668, 2 SW 727; Wilder 


vii Moren,) 40:°Tex, (Civ.A. 4393.89 
SW 1087; Davis v. Hughes, 38 Tex. 
Civ. A. 473, 85 SW 1161; Gillaspie 
Vv. .Murray,.2% Tex, ‘Cive Av 5800166 
Sw 252. 

Utah.—Singer Mfg. Co. v. Chal- 
mers, 2 Utah 642. 

Va.—Morriss v. Virginia State Ins. 
Co., 90 Va. 370, 18 SE 843. 


Va.—Copelan v. Sohn, 75 W. 
Va. ‘83, 82 SE 1016; Smith v. Low- 
ther, 35 W. Va. 300, 13 SE 999. 

[a] The use of the word “as- 
signs” in the habendum of a trust 
deed will not be construed to au- 
thorize the trustee to delegate his 
eS Whittelsey v. Hughes, 39 Mo. 
13, 

[b] Contract authorizing delega- 
tion of power.—Shahan v. Tethero, 
114 Ala. 404, 21 S 951; Reynolds v. 
Kroff, 144 Mo. 4338, 46 SW 424, 

5@. See infra § 1417. 

54. Western Maryland R. Land, 
etc., Co. v. Goodwin, 77 Md. 271, 26 
A 319, 

Appointment of new trustee see 
infra §§ 176-194. 

55. Charter. Oak L. 


Insc Conv. 


Gisborne, 5 Utah 319, 15 P 253 [aff 
142:AT.* S29326, 12 "SCE it we6" Eanes 
1029). 

56. Right to enjoin sale under 
prior mortgage see supra §§ 1359, 


1861 

57. Vines v. Wilcutt, 212 Ala. 
150.5 102 ‘S29, 35 ADR 1380ue 

58. See infra § 1398. 

59. Lowe v. Grinnan, 19 Iowa 
193; Chase v. Williams, 74 Mo. 429; 


Horoby v. Cramer, 12 HowPr (N. Y 

[a] Junior mortgagee filing bill 
to foreclose.—A junior mortgagee, 
because he has first commenced pro- 
ceedings to foreclose by filing a com- 
plaint and notice of lis pendens, 
cannot interfere, to arrest the senior 
mortgagee in his proceedings to 
foreclose by advertisement and sale, 
where the senior mortgagee had in 
fact published his advertisement 
previous to the service of the sum- 
mons in the foreclosure suit. Bedell 
v. McClellan, 11 HowPr (N. Y.) 172. 

60. Smith v, Woodward, 122 Va. 
356, 94° SE 916. 


61. Denton v. Ontario County 
pet Bank 915.0)-sNcow ver 126, 44. NE 
62. Chase v. Williams, 74 Mo. 429. 


63. Roff v. Miller, 189 Mich. 558, 
155 NW 517. 

64 Roff v. Miller, supra. 

65. Brett v. Davenport, 151 N. C. 
56, 65 SE 611, . 

66. Brett v. Davenport, supra. 

67. Narrell v. J. R. Phillips Mer- 
cantile Co., 185 Ala. 141, 64 S -305 
(since such mortgagee was entitled 
to be paid the amount of the prior 
mortgages as well as his own, and 
could foreclose his mortgage for the 
aggregate of the debts so secured). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, : 


§§ 1376-1377] 


The bankruptcy of a second mortgagee does not 
atfect the right to exercise a power of sale contained 


in the first mortgage.*® 


[§ 1377] E. Proceedings in Exercise of Power Gen- 
A power of sale contained 
in a mortgage or trust deed must be strictly purstied 
and all its terms and conditions fully complied with, 
in order to render the sale valid;°® and a misstep or 
defect in matter of substance cannot be cured by 
showing that it was accidental or caused by a mis- 
take and not the result of fraud or bad faith.” 
Moreover, a harsh exercise of the power is not fa- 


erally—1l. General Rules. 


68. Long v. Rogers, 15 F. Cas. 
No. 8,482, 6 Biss. 416. 

69. U. S.—Shillaber v. Robinson, 
97 Us S268, -24 Lh. ed. 967;. Laselle 
vy. Leland, 298 Fed. 2755 Higbee Vv. 
Chadwick, 220 Fed. 873, +360 COCA 
317%. 

Ala.—Randolph v. Bradford, 204 
Alan cokss, SGU Sees Or 

Ark.—Craig ov. Meriwether, 84 
Ark. 298, 105 SW 585. 


Colo.——Lewis v. Hamilton, 26 Colo. 


263, 58 P 196; Stephens v. Clay, 
17 Colo. 489, 30 P 48, 31 AmSR 328. 

Ga.—Garrett v. Crawford, 128 Ga. 
519, 57 SE 792, 119 AmSR’ 398, 11 
AnnCas 167. 

Hawaii.—Silva v. Lopez, 
262. 
Ill.— Flower v. Elwood, 66 Ill. 438; 
Hall v. Towne, 45 Ill. 493; Thorn- 
ton v. Boyden, 31 Ill. 200. 

Iowa.—Sears v. Livermore, 17 lowa 
297, 85 AmD 564; Dutton v. Cotton, 
10 Iowa 408. 

Kan.—Jamison  v. 20 
Kan. 169. 

Ky.—Hahn v. Pindell, 1 Bush 538; 
Ormsby v. Tarascon, 3 Litt. 404. 

La.—Moresi v. Coleman, 115 La. 
792, 40 S 168. 

Me.—Washington County R. Co. 

Canadian Colored Cotton Mills, ‘104 
Me. 527, 72 A 491; Stafford v. Morse, 


5 Hawaii 


Bancroft, 


97 Me. 222, 54 A 397. 
Mass.—Porter v. Porter, 236 Mass. 
4295 1278 NBD 7953 Taylor v. Wein- 


gartner, 223 Mass. 243, 111 NE 909; 
Chace v. Morse, 189 Mass. 559, 16 
NE 142; Moore v. Dick, 187 Mass. 
2OTeaic INTO 90.4, Stickney y. Evans, 
127'Mass. 202. 

Mich.—Lee v. Mason, 10 Mich. 403. 

Minn.—Clark v. Mitchell, 81 Minn. 
438, 84 NW 327; Butterfield v. Farn- 
ham, 19 Minn. 85; Spencer v. Annon, 
4 Minn. 542; Dana v. Farrington, 4 
Minn. 433. ; 

Miss.—Smith y. Kirkland, 89 Miss. 
647, 42 S 285. 

Mo.—Powers v. Kueckhoff, 41 Mo. 
425, 97 AmD A 
N. M.—Cleveland v. Bateman, 21 
N. M. 675, 158 P 648, 654, AnnCas 
1918E 1041 [cit Cyc]. 

N. Y.—Mowry v. Sanborn, 68 N. Y. 
153; Powell v. Tuttle, 3 N. Y. 396; 
Van Vieck v. Enos, 88 Hun 348, 34 
NYS 754; Elliott v. Wood, 53 Barb. 
285 {aff 45 N. Y. 71]; James v. Stull, 
9 Barb. 482. 


N. C.—Brown v. Jennings, 188 
Nie CG. 255, 124 SE 150; Jenkins ‘v. 
Griffin, 175: IN. C. +184," 95. SHE 166; 


Ferebee v. Sawyer, 167 N. C199, 201, 
83 SE 17, LRA1915B 640 [quot Cyc]: 
Eubanks v. Becton, 158 N. C. 230, 
234, 73 SE 1009 [quot Cyc]; Atkins 
v. Crumpler, 118 N.’ C. 532, 24 SB 
367. 

N. D.—Hedlin v. Lee, 21 N. D. 
495, 131 NW 390. 

Pa.—Bradley v. Chester Valley R. 


Coss b6uyPa Lat: 

Ss. D.—Gillette v. Abrahams, 42 
S. D 316, 174 NW 745. 
Tex.—Michael v. Crawford, 108 


Tex. 352, 193 SW 1070 [rev (Civ. 
A.) 150 Sw 465]; Smith v. Allbright, 
(Civ. A.) 261 SW 461; Boyd v. John- 
son, (Civ. A.) 233 Sw 864; Bowman 
v. Oakley, (Civ. A.) 212 SW 549; 
Irion) v., Yell, 62. Tex (Civ. A; 522. 
132 SW 69; Bemis v. Williams, 32 
Tex. Civ. A. 393, 74 SW 332; Clark 
v. Burke, (Civ. A.) 39 SW 306. 
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vored,"! and the courts are always ready to set 
or to refuse to confirm 7? sales of this char- 


acter on any showing of fraud, oppression, or want 


of good faith. 


Va.—Dickerson v. McNulty, 142 
Va. 559, 129 SE 242; Preston v. John- 
son, 105 Va. 238, 53 SE 1; Wilson v. 
Wall, 99 Va. 353, 38 SE 1381. 

Wis.—Heller v. Neeves, 93 Wis. 
637,67 NW 923, 68 NW 412. 

Can.—Smith v. National Trust Co., 
45 Can. S. C. 618, 1 DomLR 698, 21 
WestLR 97, 1 West Wkly 1122 [dism 
app 20 Man. 622]. 

B. C.—Huson y. Haddington Island 
Quarry, 1Co:, Astdisri6 4Ble Ci) 98 edi6 
WestLR 226. 

Ont.—Re Sovereign Bank, 16 Ont 
WR 73. 

[a] The maker of a trust deed 
may impose on the exercise of the 
power of sale any limitations he de- 
sires, and they must be strictly fol- 
lowed, and the power admits of no 
substitution and of no equivalent. 
Michael v. Crawford, 108 Tex. 352, 
teey 1070 [rev (Civ. A.) 150 SW 

{b] Effect of noncompliance.—A 
trustee in a deed of trust may di- 
vest himself of the legal title with- 
out compliance with the conditions 
of the trust, but without such com- 
Pliance a sale and deed do not pass 
the equitable estate of the grantor 
in the trust deed. To execute the 
trust under such’ circumstances, 
equity will grant relief either by a 
regular judicial foreciosure and sale, 
or by a decree requiring the grantee 
to execute the power in accordance 
with the terms of the trust, or by 
appointing a new trustee and de- 
volving upon him the execution of 
such power. Stephens v. Clay, 17 
Colo. 489, 30 P 48, 31 AmSR 328. 
See also infra § 1461. 

Conduct of sale see infra § 1415. 

70. Grover v. Fox, 36 Mich. 461, 


Immaterial defects see infra 
§ 1461. 
71. Sanderlin v. Cross, 172 N. C. 


234, 90 SE 213. 

72. Jencks v. Alexander, 11 Paige 
GNE XYO)Y 629s “eedilin wesWee:s 216 ING NDSs 
495, 1381 NW 390; Reisenberg v. 
Hankins, (Tex. Civ. A.) 258 SW 904; 
Huson v. Haddington Island Quarry 
Cor L6n Bist Co 208) ALG Westley 226: 
And see infra §§ 1489, 1490. 

Good faith in conduct of sale see 


infra § 1415. 
73. Horsey v. Hough,’ 38 Mad. 
130. 


Report and confirmation of sale see 
infra, § 1441 

74. Minchew v. Hankins, (Tex. 
Civ. A.) 278 SW 306; Kennedy v. De 
Trafford, [1897] A. C. 180; and cases 
infra note 75. 

75. Rudisill Soil Pipe Co. v. East- 
ham Soil? Pipe, ‘ete., Co.) 210" Alas 
145, 97 -S'-209;5.. Mutual Es -Ins. .Co. 
Vise Barkerng LeeAnn CDi ©) pene 
Moore v. Wolff, 15 Ga. 198, 116 SE 


622; Belton v. Bass, [1922] Zoe Ch. 
4493. Colson. vo, Williams,:. 58 Iu.) J. 
Che 593: . 

Grounds for injunction see supra 
§ 1353. 

76. See statutory provisions. 

77. Ark.—Craig v. Meriwether, 84 
Ark. 298, 105 SW 585; Kelley v. 


Graham, 70 Ark. 490, 69 SW 551. 
Md.—Webb v. Haeffer, 53 Md. 187: 
Walker v. Cockey, 38 Md. 75; Hichel- 
berger v. Hardesty, 15 Md. 548. 
Mass.—Williams v. Sneirson, 225 
Mass. 199, 114 NE 297; Judge v. 
Pfaff, 171 Mass. 195, 50 NE 524. 


If the mortgagee or trustee acts in 
compliance with the terms of the power the sale 
will be valid,’ and his motive in exercising the 
power will not be inquired into.” 

Statutory provisions. In many jurisdictions there 
are statutes regulating the exercise of powers of 
sale in mortgages and trust deeds,*@ and full com- 
pliance with such provisions is essential to the va- 
lidity of the sale.** 


The statute in such cases super-. 


Mich.—Pierce v. Grimley, 77 Mich. 
273, 43 NW _ 932. Bed 
Minn.—Hudson v. Upper Michigan 


Land Co., 206 NW. 44; Moore v. 
Carlson, ,112 © Minn. © 433,° 128 _ NW 
578. 


Miss.—Davis v. O’Connell, 92 Miss. 
348, 47 S 672; Williams v. Dreyfus, 


TO YMisse, 245; 530) Sa 6386. 

Mo.—Benton County v. Morgan, 
163 Mo. 661,.64 SW 119. 

N. Y.—Thompson v. U. S. Loan 
Comrs., 79. .N...Y.. 54 [rev 16: Hun 
86]; Mowry v..Sanborn, 68 N. Y. 
153 [rev 7 Hun 380]; Wehrum v., 


Wehrum, 179 App. Div. 814, 167 NYS 
295 [app dism 227 N.. Y.. 611. mem, 
125 NE 926 mem]; Mackenzie v. 
Alster, 12 AbbNCas 112, 64 HowPr 

N. C.—Jenkins v. Griffin, 175 N. C. 
184, 95 SH 166) 

N. D.—Turtle Lake First Nat. 
Bank v. Bovey, 49 N. D. 450, 191 
NW 765; Orvik v. Casselman, 15 
INSScD.. 34, 105 NW 1105. 

S. D.—Gillette v. Abrahams, 42 S. 
D. 316, 174 NW 745. 

Tex.—Fischer v. Simon, 95 Tex. 
234, 66 SW 447, 882; Wylie v. Hays, 
(Commn. A.) 263 SW 563; Corbett 
v. Sweeney, (Civ. A.) 151 SW 858; 
Marston .v. Yaites, (Civ. A.) 66 SW 
867; Swain v. Mitchell, 27 Tex. Civ. 
A. 62, 66 SW 61. 

Va.—Hopkins v. Givens, 119 Va. 
578, 89 SH 871. 

Can.—Smith v. National Trust Cox; 
45 Can. S. C. 618, 1 DomLB’ 698, 21 
WestLR 97, 1 WestWkly :1122 [dism 
app 20 Man. 522]. 

“The right to foreclose and sell by 
advertisement depends wholly upon 
the statute, and 1s confined to mort- 
gages containing a power of sale. 

.. The sale, though made by the 
sheriit, is still a sale under the 
power, which refers to the statute for 
the mode of its execution. The whole 
proceeding is ex parte,. and not ju- 
dicial. The statute does not re- 
quire personal notice of the fore- 
closure and sale, but substitutes 
publication as constructive notice. 
The title of the mortgagor and his 


388. 


assigns may be divested without 
ever receiving any actual notice. 
It is, therefore, essential to the 


rights, of the mortgagor and those 
ciaiming under him subsequent to 
the mortgage, that all the safe- 
guards which the statute has pro- 
vided for the protection of their 
rights should be substantially ob- 
served. And every srtep of the pro- 
ceeding which the statute has pro- 
vided for divesting their title, and 
the observance of which the court 
can see might operate as a protec-, 
tion to their rights, must be con- 
sidered as inserted for that pur- 
pose, and for their benefit, so far 
as it may thus operate, and not 
merely as directory, or to be dis- 
pensed with, without their consent.” 
Doyle v. Howard, 16 Mich. 261, 264. 
“For the purpose of foreclosure 
it is not enough that the first step 
taken, to wit, the first publication 
of the notice, is regular, and by 
the proper person. Each successive 
step, till the last required to be 
done by the holder of the power, 
1ust be regular, and by the proper 
person.” Dunning v. McDonald, 54 
Minn. 1, 5, 55 NW 864. 
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sedes the grant of power in the mortgage and is read 
Although an exact 
and lteral compliance with the statute has been 
held essential in some eases,’ other authorities have 
held that, while the statute should be strictly con- 
strued, nevertheless a strict compliance with the let- 
ter, rather than the spirit, of the statute is not neces- 
sary, a substantial compliance being sufficient.*° 

[§ 1378] 2. Time for Exercise of Power, and Limi- 
There can be no valid execution of a 
power of sale in a mortgage or deed of trust before 
or after the expiration of the time expressly specified 
by statute,®? or preseribed by the instrument itself,%* 
although a provision in a deed of trust securing sev- 
eral notes that it shall not be foreclosed until the 
last one is due ®* does not prevent an action before 


into it as 1f set out therein.’§ 


tations.®*! 
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the land.85 
Limitations. 


limitations.®® 


that time to have matured notes declared a hen on 


78. Butterfield v. Farnham, 19 
Minn Sbs ) Wyle v. slays, ei lex. 
Commn. A.) 263 SW 563. 


“The method prescribed by the 


statute has been followed. Why, 
then, is not this mortgage -fore- 
closed? Because, says the appel- 


lant, the contract required something 
more. But if the legislature, having 
the right to say so, has said what 
shall in every case be sufficient to 
constitute a valid foreclosure, indi- 
viduals certainly can have no right 
to say that a particular foreclosure 
should be invalid unless something 
else was done in addition.” Butter- 
field v. Farnham, supra. 

79. Moore v. Carlson, 112 Minn. 
433, 128 NW 578 


$0. Gillette v. Abrahams, 42 S. D. 
316, 174 NW 745. 

Immaterial defects see infra 
§ 1461. 

81. ‘Time of sale see infra §§ 1411- 
14138. 

g2. Ark.—Culberhouse v. Haw- 
thorne, 107 Ark. 462, 156 SW _ 421; 


Hill v. Gregory, 64 Ark. 317, 42 Sw 
408, 66 


Cal.—Faxon v. All Persons, 


Cal, 707, 134° P' 919, LRALIIIEB 1209; 
Goldwater v. Hibernia Sav., etc., 
Soeh L£9Cal. A. Codd, 8126 -PSG1i 863% 


Minn.—Cobb v. Bord, 40 Minn. 479, 
42 NW 396; Duncan v. Cobb, 32 
Minn. 460, 21 NW 714. 

Mo.—Boyd v. Buchanan, 176 Mo. 
A. 56, 162) SW 1075. 


Mont.—Berkin v. Healy, 52 Mont. 
398, 158 P 1020. 
N. D.—Clark v.° Beck, 14 N. D. 


287, 103° NW 7565: 
~ Tex.—Alvarado First Nat. Bank v. 
Lane, (Civ. A.) 265 SW 763; Howard 


v. Stahl, (Civ. A.) 211 SW 826; Tur- 
ner v. Gregory, (Civ. A.) 203 SW 
615; Rudolph v. Hively, (Civ VAY) 
188 SW 721. 

fFing. — Barker Vv. Illingworth, 
[1908] 2 Ch. 20; Selwyn v. Garfit, 


Jo Cn. DD. 293. 

Ont.—McDonald v. Grundy, 8 Ont. 
L. 113, 3 OntWR 731, 24 CanLTOcc 
Notes 356. 

{a] Construction and operation of 
statutes.—(1) A statute limiting the 
right to foreclose by advertisement 
to ten years after maturity, the act 
to take effect in one year from its 
passage, gives a reasonable time 
as to mortgages already matured, 
and foreclosures not completed by 
sale within the year come under the 
operation of the statute. It is suf- 
ficient merely to commence foreclo- 
sure within the year. Duncan v. 
Cobb,* 32° Minn. 460, 21. NW 714; 
Archambau v. Green, 21 Minn. 520. 
(2) The statute of Missouri which 
forbids a sale of property under a 
deed of trust within nine months 
after the death of the owner applies 
only to deeds of trust executed by 
decedent, and not to such deeds as 
may have been given by some prior 
owner of the property. Mass, 


/158 Cal. 


Sternberg, 50 Mo. 124. 
Sale pending administration of de- 
ern grantor’s estate see supra 
oO . 


83. U. S.—Lockett v. Hill, 15 F. 
Cas. No, 8,443, 1 Woods 552. 
Ala.—Randolph v. Bradford, 204 


Ala. 378, 86 S- 39. 
Mo.—Reilly v. Cullen, 101 Mo. A. 
32, 74 SW 3870. 


Soe Y.—Parsons v. Rhodes, 22 Hun 

N. C.—Martin v. Kirkpatrick, 149 
N. GC. 400, 63°SE 68) 

[a] Apparent limitation directory 
only.—Where a power of sale given 
to trustees contained the clause, 
“provided always, that the same be 
sold within eighteen months from 
the date hereot,”’ it was held that 
this was merely directory, and nota 
limitation upon the power. Parsons 
v. Rhodes; 22° Hun \(N. Y.) 80; 

Breach of condition on default in 
payment of debt as ground for fore- 
closure see supra §§ 10238-1045. 

84. See supra § 1044. 


‘ 85. Arnold v. McBride, 78 Ark. 
21557 093) (SW S989. 

86. Culberhouse v. Hawthorne, 
107 Ark. 462, 156 SW 421; Ford v. 


Nesbitt, 72 Ark. 267, 79 SW 793; Hill 
Vv. Gregory, 64 Ark. 317, 42 SW 408; 
Schifferstéin v. Allison, 123 Ill. 662, 
15 NE 275; Emory v. Keighan, 88 
Ill. 482; Jones v. Lander, 21 JIU Ns 
510; Cincinnati First Nat. Bank v. 
Thomas, (Ky.) 3 SW 12; Union, etce., 
Bank v. Smith, 107 Tenn. 476, 64 


. S.—Talbott v. Hill, 49 App. 

(D. C.) 96, 261 Fed. 244. 
Cal.—Grant v. Burr, 54 Cal. 298; 
Roberts v. True, % Cal. A. 379, .94 
5 Graham, 45 


P) 392 

Colo.—McClung vy. 

Colo. 268, 100 P 411; Brereton v. 
Benedict, 41 Colo, 16, 92 P 238; Foot 
v. Burr, 41 Colo. 192, 92 P 236, 13 
LRANS 1210; Butterfield v. Sullivan, 
41 Colo. 155, IZ 2355 Holmquist 
v. Gilbert, 41 Colo. 113, 920aP W232 
14 LRANS 479; Rowe v. Mulvane, 
25 Colo. A. 502, 189° P 1041. 

Minn.—Golcher  v. Brisbin, 20 
Minn. 453. 

N. C.—Miller v. Coxe, 133 N.C. 
578, 45 SE 940; Cone v. Hyatt, 132 
N. C. 810, 44 SE 678; Menzel vy. 
Hinton, 132 N. C. 660, 44 SK 385, 
95 AmSR 647. 

S. D—Kammann y. Barton, 26 S. 
Der ail, 128k Niwa f3829% Stevens v. 
Osgood, 18 S. D. 247, 100 NW 161. 

Tex.—Fievel v. Zuber, 67 Tex. 275, 
3 SW 2738; Goldfrank v.: Young, 64 
Tex. 432 [overr Biackwell v. Barnett, 
52 Tex. 326]; Dimmit County y. Op- 
penheimer, (Civ. A.) 42 SW 1029. 

83. : ad, ahs 
U. S. 765, Bo SCt. 7745 28 L. ed. 1141; 
Opie v. Castleman, 32 Fed. 511 [rev 
on other grounds 145 U. S. 214, 18 
SCt 822, 36 L. ed. 822). 

Cal. —Sacramento Bank v. Murphy, 
890, -115' (P2382; Grantelv: 


[§§ 1877-1378 


In some jurisdictions the rule ob- 
tains that a power of sale cannot be exercised after 
it appears from the face of the mortgage that the 
debt secured has become barred by the statute of 
But the general rule is that statutes 
of limitation governing actions or suits to foreclose 
mortgages have no application to proceedings of this 
kind, taken ex parte and out of court, and the fact 
that an action of foreclosure ** or to recover the debt 
secured °8 is barred by limitations does not in gen- 
eral affect the right of selling under the power for 
the purpose of applying the proceeds of the sale to 
the debt, unless there is a statute which makes such 
limitations applicable; 8° and any such statute is 
invalid so ‘far as it applies to rights which had 


Burr, 54 Cal. 298; True: 
7 Cal. A. 3795 94 P 


Colo. —Walters v. Webster, 52 Colo. 


Pol eben v. 


549, 1238 P 952, AmnCasi9l4A 23% 
McClung v. Graham, 45 Colo. 268, 
100 P 411; Foot v. Burr; 41 Colo, 


192, 92 P 236, 13 LRANS 1210; But- 
terfield v. Sullivan, 41 Colo. 155, 92 ~ 
P 235; Holmquist v. Gilbert, 41 Colo. 
aioe 92 P 232, 140 LRANS 479; 
Brereton v. Benedict, 41 Colo. 16, 93 
P 238; Rowe v. Mulvane, 25 Colo. A. 
502, 1389 P 1041. 


Mich.—Cobb v. Backus, 186 Mich. 
426, 152 NW 905. , 
Miss.—Bush v. Cooper, 26 Miss. 


599, 59 AmD 270. 

Mo.—Gardner v. Terry, 99 Mo. 523, 
12 SW 888, 7 LRA 67; Booker v. 
Armstrong, 93 Mo. 49, 4 SW 727; 
Lewis v. Schwenn, 93 Mo. 26, 2 SW 
391, 3 AmSR 511; Wood v. Augustine, 
61 Mo. 46; Cape Girardeau County v. 
Harbison, 58 Mo. 90. 

N. C.—Cone v. Hyatt, 132 N. C. 
810, 44 SE 678; Menzel v. Hinton, 132 
N. C. 660, 44 SE 385, 95 AmSR 647; 
Hedrick v. Byerly, 119 N. C. 420, 
25 SE 1020; Taylor v. Hunt, 118 N. C. 
168, 24 SE 359; Jenkins v. Wilkin- 
son, 113 N. C, 532, 18 SE) 6963, Ar-= 
rington v. Rowland, 97 N. C. 127, 1 
SE 678; Capehart v. Dettrick, 91 N. C. 


sr a 

s Est., 153 Pa. 530, 
26 ay 104, 34 AmSR 711; ayaa 
v. Wilson, 1 Penr. & W. 

Tex.—Fievel v. Zuber, en Tex. 275, 
3 SW 273; Goldfrank v. Young, 64 
Tex. 432; Williams v. Armistead, 41 
Tex. Civ. A. 35, 90 SW 925; Dimmit 
County v. Oppenheimer, (Civ. A.) 
42 SW 1029; Adams v. Kaufman, 11 
Tex. Civ.” AL- 179; 32° -SW. 7125- Mott 
v. Maris, (Civ. A.) 29 SW. 825. 

Wis.—Hayes v. Frey, 54 Wis. 503, 
11 NW_ 695. 


89. Culberhouse v. Hawthorne, 
107 Ark. 462, 156 SW 421; Hill -v. 
Spas 64 Ark. 317, 42 SW 408; 


Boyd _v.. Buchanan, 176 Mo. A. 56, 
16). Sw 1075; Scott v. Barnes County 
Hifth Judicial Dist. (Ct. 1 Nw ape 
259, 107 NW 61; Alvarado First Nat. 
Bank v. Lane, (Tex. Civ. A.) 265 SW 
763; Howard v. Stahl, (Tex. Civ. A.) 
211 SW 826; Turner v. Gregory, (Tex. 
Civ. A.) 203 SW 615; Rudolph v. 
Hively, (Tex. Civ. A.) 188 SW _ 721: 

[a] In California and Montana, 
under statutes providing that a lien 
is extinguished by the lapse of the 
time within, which, under the pro- 
visions of the statute of limitations, 
an action can be brought upon the 
principal obligation, a power of sale 
in a mortgage cannot be exercised 
after the mortgage debt is barred. 
Faxon y. All Persons, 166 Cal. 707, 
137 P 919, LRA1916B 1209; Gold- 
water v. Hibernia Sav., ete., Soc., 19 
Cal. A. 511, 126 P 861, 863; Berkin 
v. Healy, 52 Mont. 398, 158 P 1020. 

Where proceedings for sale are 
transterred to court under statute 
see infra § 1384. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 1378-1380] 


accrued prior to the time it went into effect..° It 
follows that, in most jurisdictions, in the absence of 
a specific statutory or contractual restriction, there 
is no limit of time for the execution of the power, 
aside from questions of laches and estoppel by un- 
reasonable delay,®* especially where the delay is ac- 
quiesced in by the mortgagor; °? and indeed the trus- 
tee in such a deed is bound to exercise a proper 
discretion in fixing the time of sale, with a view to 
obtaining the best possible price for the property.®* 
Failure of a trustee to sell the property on the first 
day available after the dissolution of an injunction 
restraining the sale 4 does not affect the continued 
existence of the power.®® 

[§ 1379] 3. Conditions Precedent **—a. In Gen- 
eral. To render a sale under a mortgage or trust 
deed valid the mortgagee or trustee must comply 
with the provisions of the power of sale prescrib- 
ing the conditions precedent to its exercise.%? 
Among these conditions are usually to be reckoned, 
first, a default in the payment of the debt secured 
or other breach of condition; °° then, if required by 
circumstances or the language of the instrument, a 
demand on the debtor.®® If it is so provided by stat- 
ute, the property must be valued by disinterested 
appraisers; * and in ¢ase of the death of the mort- 
gagor or grantor, it may be necessary to obtain an 
allowance of the claim against his estate in the 
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creditor under some circumstances to exhaust other 
security for the payment of the debt before proceed- 
ing to sell under the trust deed. 

Reconveyance of title to grantor in security deed. 
Where a warranty deed to secure a debt contains no 
defeasance clause and there is no bond to reconvey, 
the grantee having power to sell on default, it is 
not necessary that the title should be placed again 
in the grantor in order to bring the property to sale.° 

Evidence of compliance. The purchaser of the 
property at the sale assumes the burden of showing 
such compliance,® but the recitals in his deed will 
make out a prima facie case in his behalf.? 

[§ 1380] b. Request of Creditor. The courts 
show a disposition to hold that a request from the 
creditor is a condition precedent to the right of 
the trustee to sell when the trust deed provides 
that he shall sell upon such request,® and a sale made 
on request of any other person is void.1° But if the 
deed does not provide for such request, the trustee 
may make a valid sale upon his own motion.+ A 
delivery of the secured note by the beneficiary to the 
trustee is a sufficient request.1? 

A request made after the trustee has advertised 
the sale has been held not to be sufficient.1* 

Who may request. The right to make the request 
is not limited to the particular beneficiary named in 
the trust deed, but may be made by the legal owner 


probate proceedings.* It may be 


$0. Farmers’ L. Ins. Co. v. Wol- 
ters, (Tex.) 263 SW 259 [rev (Civ. 
A.) 255 SW 666]; Frank v. State 
Bank, ete., Co., (Tex. Commn. A.) 
263 SW 255; Womble vy. Shirley, 
CBexaGiv, Aj) 193 2S Wie GLor 

{a] In North Dakota L. (1901) ¢ 
1/20 132, amending Rev. Codes 
(1899) § 5200 subd 2, so as to make 
the limitation pertaining to fore- 
closure by action applicable to fore: 
closure by advertisement, does not 
govern where a right to foreclose 
had accrued before the amendment 
took effect. Clark v. Beck, 14 N. D. 
287, 103 NW 755. 

91. Ala.—Pugh sv. 
Ala. 486, 138° S)\. 535; 
Schuessler, 98 Ala. 635, 

Nebr.—Houck y. Linn, 
227, 66 NW 1103. 

Nev.—Streeter v. Johnson, 23 Nev. 
194, 44 P 819. 

N. Y.—Spraights v. Hawley, 39 
N. Y. 441, 100 AmD 452. 

N. D.—Hodgson vy. State Finance 
Co., 19 N. D. 139, 122 NW -336. 

S. C.—Marshall v. Crawford, 45 
SACs 1S ose eS Hoe 

S. D.—Stevens v. Osgood, 18 S. D. 
247, 100 NW 161. 

2. Dinniny v. Gavin, 4 App, Div. 
298,.39 NYS 485 [aff 159 N: Y. 556 
mem, 54 NE 1090 mem]. 

SS. Walker v. Teal, 5 Fed. 317, 7 
Sawy. 39 [rev on other grounds 111 


Harwell, 108 
Mitcham  v. 
USS RS) MoM er(e 
48 Nebr. 


U. S. 242, 28 L. ed. 415]; Hawkins 
ven Alston, 39. N.C. 138%; Rossett. wv. 
Fisher, 11 Gratt. (52 Va.) 492. 


94. See supra §§ 13853-1370. 

95. Todd v. Bemis, (Tex. Civ. A.) 
158 SW 182. 

96. Resort to courts for account- 
ing cr determination of coniiicting 
liens see infra § 1384. 


97. . S.—Higbee v. Chadwick, 
Z20 Kea. (Silo, vlide)-CCA. 317. 

Ark.—Lesser v. Reeves, 142 Ark. 
BLOe al OW Wik LD cas ay 

qa Sle yneer Woe ROSS L090) srLlT. 
349, 

Kan.—Jamison v. Bancroft, 20 
Kan. 169. \ 


Me.—Washington County R. Co. v. 
Canadian Colored Cotton Mills Co., 


104 Me. 527, 72 A 491. 
Miss.—Tyler v. Herring, 67 Miss. 
169, 6 S 840, 19 AmSR 263 


N. Y.—Grosvenor v. Day, ‘Clarke 


[41 C. J.—60] 


the duty of the 


109. 
N. C.—Eubanks v. Becton, 158 N. 
Neeves, 


C._ 230, 73 SE 1009. 

Wis.—Heller vy. 93 Wis. 
637, 67 NW 923, 68 NW 412. 
yr aee of sale see infra §§ 1385- 

93. Heller v. Neeves, 93 Wis. 637, 
67 NW 923, 68 NW ‘412. 

Default as ground for foreclosure 
generally see supra §§ 1021-1058. 

$9. Higbee v. Chadwick, 220 Fed. 
873, 136 CCA 317; Clevinger v. Ross, 
109), Dl.. -349;5 \tamison iv.) Bancroft, 
20 Kan. 169; Grosvenor v. Day, 
Clarke (N. Y.) 109. 

[a] Where a mortgage secures 
notes payable on demand, a demand 
is necessary before exercise of the 
power of sale. Slingo v. Steele- 
Wedeles Co., 82 Ill. A. 139. 

{b] In Ontario notice of inten- 
tion to foreclose is a sufficient de- 
mand. Re Sovereign Bank, 16 Ont 
WR_73. ! 

1. See statutory provisions. 

2. Swift v. Ivery, 14%-Ark.| 141, 
227 SW 600; Lesser v. Reeves, 142 
Ark. 320, 219 SW 15; Tate v. Dins- 
more, liv--Ark.« 412; 175. SW ° 528; 
Craig v. Merriwether, 84 Ark. 298, 
105 SW 585; Merryman v. Blount, 79 
Ark. 1, 94 SW 714; Kelley v. Gra- 
ham, 70 Ark. 490, 69 SW 501; Moresi 
v. Coleman, 115 La, 792, 40 S 168. 

S.> Harris v. Wilson, (Tex. Civ, 
A.) 40 SW 868. 

{a] In Massachusetts the death 
of the mortgagor does.not oblige the 
creditor to await the appointment of 
an administrator. Conners v. Hol- 
land, 113 Mass. 50. 

Death of mortgagor as suspending 
power of sale see Supra § 1348. 

4. See Swan v. Morehouse, 6 D. C. 
225; Hampshire v.' Greeves, (Tex. 
Civ. A.) 130 SW 665 [aff 104 Tex. 
620, 143 SW 147] (both recognizing 
the rule but not applying it in the 
particular cases). ~ 

Marshaling securities see infra 
§ 1418, and generally Marshaling 
Assets and Securities 388 C. J. p 1364. 

By nuWers: pve Exum eet bos Gane 10) 
122 SE 784; Greenfield v. Stout, 122 
Ga. 303, 50 SH 111. 

6. Tyler v. Herring, 67 Miss. 169, 
6 S 840, 19 AmSR 263; Wehrum v. 
Wehrum, 179 App. Div. 814, 167 NYS 


or holder of the debt or obligation secured,'* and 


295 [app dism 227 N. Y. 611 mem, 
125 NE 926 mem]. 

Burden of proof generally 
XXIII in 42 tcl 

7 See infra. § 1449. 

8. Necessity of recital in trus- 


see 


hack deed to purchaser see infra 
1446. 
9. Ala.—Jones v. Hagler, 95 Ala. 


529, LOS 345% 

Ala. 370. 
Colo.—Cheney v. Crandell, 28 Colo. 

383, 65 P 56; Bent-Otero Impr. Co. 


Brock v. Headen, 13 


v. /Whitehead,, 25 Colo. .354, 54 P 
1023, 71 AmSR 140. 
Mich.—Miller v. McLaughlin, 141 
Mich, 433, 104 NW 780. 
Miss.—Walker v. Brungard, 21 


Miss. 728. 

Mo.—Magee v. Burch, 108 Mo. 336, 
18 SW 1078; Plummer v. Knight, 156 
Mo. A. 321, 137 SW 1019. 

Tex.—Bomar v. West, 87 Tex. 299, 
28 SW 519; Boone v. Miller, 86 Tex. 
74, 23 SW 574; Bowman v. Oakley, 
(Civ. A.) 212 SW 549; Rawlings v. 
Lewis, (Civ. A.) 191 SW 784; Bemis 


|v. Williams, 82 Tex. Civ. A. 393, 74 


SW 3382; Harrold v. Warren, (Civ. 
A.) 46 SW 657; Jouett v. Gunn, 13 
Tex. Civ. A. 84, 35 SW 194. 

Eng.—Watson v. Waltham, 2 A. 
oan 485, 29 HCL 232, 111 Reprint 
188. 

Sask.—Colonial Inv., ete, Co. v. 
Nouns: 18 DomLR 797, 7 WestWkly 
672. 

[a] Joint request of beneficiary 
and gyrantor.—Walker v. Brungard, 
21 Miss. 728. 

Refusal of request to foreclose 
as ground for appo:ntment of new 
or a Mans eve trustee see supra 
§ 182. 

10. Boone v. Miller, 86 Tex. 74, 
ae SW 574 [rev (Civ. A.) 22 SW 
102]. ~» 

{a] A request by a purchaser at 
a prior invalid sale is of no effect. 
Bocne v. Miller, 86 Tex. 74, 23 SW 


574 [rev (Civ. A.) 22 SW 102]. 
atk Wood v. Augustine, 61 Mo. 
12. Jouett v. Gunn, 13 Tex. Civ. 


A. 84, 35 SW 194. 

13. HEquitable Trust Co. v. Fisher, 
106 Ill. 189. 

14. Todd v. Bemis, (Tex. Civ. A.) 
158 SW 182. 


946 [41 C.J.] 
after assignment of the deed or obligation secured 
the beneticiary in the instrument cannot legally make 
the request.1° Where the trustee is appointed in- 
dependent executor of the beneficiary, his authority 
to act as trustee in foreclosure proceedings ceases, 
and he has no authority as executor to request him- 
self as a trustee to foreclose the deed.'® 

Request by holder of one of several notes. Where 
a deed of trust securing two notes authorizes the 
trustee to sell upon the request of the holder of the 
notes, a valid sale cannot be had on request of the 
holder of one of the notes, the other being unpaid in 
whole or in part.?? 

[§ 1381] c. Taking Possession. An actual entry 
into possession of the mortgaged property is not 
usually a condition precedent to the right to exercise 
a power of sale.1® ‘his rule applies where the mort- 
gage or trust deed authorizes, but does not require, 
the mortgagee or trustee, on default, to take pos- 
session of the premises and proceed to foreclose by 
advertisement and sale; and in some jurisdictions 
the same rule obtains even where the instrument pro- 
vides that ‘‘it shall be the duty’’ of the trustee to 
take possession and, sell.2° In several jurisdictions 
it has been held that, where the mortgage or trust 
deed authorizes the mortgagee or trustee to enter 
and take possession, an entry into possession, or at 
least a demand for possession, is a prerequisite to 
a valid sale.?+ 
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[§§ 1380-1383. 


[§ 1382] 4. Record of Mortgage? and Assign- 
ment.’* Where the statute forbids the execution of 
a power of sale in a mortgage or trust deed unless 
the instrument and all assignments of it shall have 
been duly recorded, it 1s a prerequisite to a valid 
exercise of the power, not only that there should 
have been a record of the mortgage, or assignment,”* 
but that it should have been entitled to record,?® and 
that the record>should be proper and sufficient.26 A 
misdeseription of the mortgaged premises in the rec- 
ord will invalidate the sale,** but it has been held 
that the absence of a date in the mortgage as re- 
corded will not affect the sale.?* 

Land in two counties. Where parts of the prop- 
erty covered by a mortgage or trust deed lie in two 
or more counties, the instrument must be recorded 
in all, before it can be foreclosed in either under 
a power of sale.?® 

Time for recording assignment. It has been held 
that a sale by an assignee is not invalid because his 
assignment was not recorded until after the sale, if 
it does not appear that the neglect was from im- 
proper motives or that purchasers were misled.*° 

[§ 1383] 5. Bond for Sale. It is essential to the 
validity of the sale that the mortgagee or trustee 
should comply with the statute *4 requiring him, be- 
fore exercising the power of sale, to give a bond 
for the indemnification of parties in interest; ** and, 
if the law so directs, this bond must be executed be- 


15. Collier v. Alexander, 142 Ala.| NW 78; Thorp y. Merrill, 21 Minn.|] 416, 94 P 400. 
422, 38 S 244; Irion v. Yell, 62 Tex. | 336. [d] Extent of rule.-—Although the 
Givi ANW52255132 SSW 69: N. Y.—Bergen v. Bennett, 1 Cai.| assignment must be recorded, a 
16. Irion v. Yell, supra. Cas. 1, 2. AmD 281. | power under which it was executed 
7a, bomareve West. sk Rex, 3299; N. D.—D. S. B. Johnston Land Co.| need not be. Morrison v. Menden- 
28 SW 519; Hampshire v. Greeves,|v. Mitchell, 29 N. D. 510, 151 NW/hall, 18 Minn. 232. 
(Civ. A.) 180 SW 665 [aff 104 Tex.| 23; Morris v. McKnight, 1 N. D.- 266, 25. Dohm v. Haskin, 88 Mich. 
620, 1438 SW 147]. 47 NW 3875. See Higbee v. Daley,|144, 50 NW 108; Ross v. Worthing- 
18. Dimmit County v. Oppen-/|15 N. D. 339, 109 NW 318 (failure| ton, 11 Minn. 438, 88 AmD 95; Cooper 
heimer, (Tex. Civ. A.) 42 SW 12 9;| to record assignment renders sale] v. ‘Harvey, 21 S. Doi -471>- 143. NW 
Watson v. Waltham, 2 A. & E. 485,| voidable, but not a nullity). 717; Harney v. Montgomery, 29 Wyo. 
29 ECL 2382, 111 Reprint 188. And. S. D.._Kammann v. Barton, -26¢S.) 362; 213) Po Sits 332 leit Cryer 
see cases infra notes 19, 20. Desi. LA8 2NW 329,58. 23S. 10), 442, [a] Rule applied.— (1) An as- 


19. Ala—Jones v. Hagler, 95 Ala. | 122 NW 416; Langmaack Vv. Keith, signment not entitled to record be- 
529, 10 S 346. 19 S. D. 351, 1083 NW 210; Shelby v.|cause not properly acknowledged 
Ga.—Hiers v. Exum, 158 Ga. 19,| Bowden, 16.S. D. 531, 94 NW 416. cannot’ support a foreclosure sale, 


122 SE 784; King v. Walker, 141 Ga. 


Wyo.—Harney v. Montgomery, 


29] altnough actually placed on the rec- 


63, 80 SE 312; Cromartie v. Weaver,| Wyo. 362, 213 P 378, 382 [cit Cyc].|ord. Dohm vy. Haskin, 88 Mich. 144, 
Lote Gaye 45027 404.) Woe Sho 04 MrChe [a] The title of an assignee|50 NW 108; Cooper v. Harvey, 21 
Cyc]. must appear of record so that evi-;S. D. 471, 113 NW 717: (2) Where 


Ill.— Kiley v. Brewster, 44-Ill. 186. 

Md.—Dircks v. Logsdon, 59 Md. 
iiss ‘ 

S. D.—Karcher v. Gans, 13 S. D. 
383, 88 NW 431, 79 AmSR 893. 

Ont.—Anderson v. Hanna, 19 Ont. 
bsienClark) v. Harvey, 16 Ont. 159. 

20. Williams v. Dreyfus, 79 Miss. 
245, 30 S 633; Hamilton v. Halpin, 
68 Miss. 99, 8 S 7389; Tyler v. Her- 
ring, 67 Miss. 169, 6 S 840, 19 AmSR 
263; Vaughn v. Powell, 65 Miss. 401. 
4S 1257, 

21. Silva v. Lopez, 5 Hawaii 262; 
Foster v. Boston, 133 Mass. 143; 
Roarty v. Mitchell, 7 Gray (Mass.) 
243. Sée Maile v. Carter, 17 Hawaii 
49 (assuming that entry is neces- 
sary, it was held that it was not 
shown that such entry was not 
made). 

{a] Entry on day of sale.—A pro- 
vision authorizing the mortgagee to 
enter and sell requires no more than 
an entry on the day and for the pur- 
pose of sale. Cranston y. Crane, 97 
Mass. 459. 98 AmD 106. 

22. WNecessity generally see supra 
§ 419 et seq. 


, 23. Necessity generally see supra 
§78 
Right of assignee to foreclose gen- 
erally see supra Talis 
24. Mich.—Dohm vv. Haskin, 88 
Mich. 144, 50 NW 108. 
Minn.—Casserly v. Morrow, 101 
Minn. 16, 111 NW 654; Burke _ v. 
Backus, 51 Minn. 174, 53 NW 458; 
Lowry. v. Mayo, 41 Minn. 388, 43 


dence outside the record is not nec- 
essary to authorize the assignee to 


foreclose. Soufal v. Griffith, 159] 
Minn. 252, 198 NW 807 (decree of 
distribution of estate lacking in 


definiteness insufficient). 

[b] When land is registered un- 
der Torrens Law, assignments made 
prior to decree of registration need 
not be registered, or memorandum 
entered on certificate of title. 
Sander vy. Stenger, 117 Minn. 424, 136 
NW 4. 

{[c] In California a transferee of 
a negotiable note, secured by a deed 
of trust, whereby the title to the 
property and power of sale on de- 
fault is vested in a third party as 
trustee, is not an encumbrancer to 
whom power of sale is given within 
the meaning of Civ. Code § 858, pro- 
viding that “where a power to sell 
real property is yiven to a mortga- 
gee, or other encumbrancer, in an 
instrument intended to secure the 
payment of money, the power is to 
be deemed a part of the security, 
and vests in any person who,. by 
assignment, becomes entitled to the 
money so secured to be paid, and 
may be executed by him whenever 
the assignment is duly acknowledged 
and recorded,’ and hence such 
transferee, although the assignment 
of the note to him has not been re- 
corded, may upon the maker’s de- 
fault demand a sale of the trust 
property to satisfy the indebtedness. 
Stockwell v. Barnum, 7 Cal.. A. 413, 


a notary public took the acknowledg- 
ment to a mortgage, the mortgagees 
of which were his associates in a 
joint adventure, they were charged 
with notice of his disqualification, 
and as between the parties to the 
instrument the mortgage was not 
entitled to record, and foreclosure 
sale by advertisement under power 


contained in the mortgage was in- 

valid. Harney v. Montgomery, 29 

Wyo. 362, 213 P 378.- 

wae Thorp v. > Merrill, 21— Minn: 
[a] Record held -sufficient—Carli 

vi Taylor, 15 “Minn: 171 “(places oF 

record of assignment). 

ote Thorp v. Merrill, 21 Minn. 
28. Grove v. Great Northern Loan 

Coy LT INS De S525) UL6INW S4be lee 


AmSR 707. 

29. Van Meter v. Knight, 32 Minn. 
205, 20 NW 142; Wells v. Wells, 
47 Barb. (N. Y.) 416. But see Balme 
v. Wambaugh, 16 Minn. 116 (hold- 
ing that a mortgage of lands in 
several counties, which is foreclosed 
as to the portion lying in one county 
only, need not, *to render the fore- 
closure valid, be recorded in another 
county, in which are situated only 
the lands which are unaffected by 
the foreclosure). 

30. Montague v. Dawes, 12 Allen 
(Mass.) 397. 


31. See etutony provisions. 
32. Hebb v. Mason, 143 Md. 345, 
122° A 318; Real Est. Trust Co!” v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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fore the sale is commenced; filing it after the sale, 
although before ratification by the court, is not suffi- 
cient.2* But the sale will not be declared void in a 
collateral proceeding merely because the bond did 
not conform to the requirements of the statute.°4 If 
no bond is given, but the beneficiary directs a sale 
by the trustee, the sale is valid as to the beneficiary 
and his creditors. ee 

Necessity of request. It has been held in some 
jurisdictions that the trustee may sell without giv- 
ing the statutory bond, where no request that such 
bond be given was made by the grantor or bene- 
ficiary.*° 

Cognizance of court. A proceeding to execute a 
power of sale conferred by a mortgage is brought 
within the cognizance of the court on the filing of 
the statutory bond.** 

In absence of statutory requirement. A court of 
equity, in the exercise of its general power to super- 
vise and control proceedings of this kind,®5 on the 
application of parties in interest, may require the 
trustee, who is about to execute a power of sale, to 
give bond, independently of any statutory require- 
ment to that effect.°° 

[§ 1384] 6. Judicial Proceedings.*° Where the 
rights of parties are in conflict, or there is opposi- 
tion on legal grounds to the execution of a power of 
sale, proceedings may be instituted in a proper court, 
having for their object the determination of all dis- 
puted questions and the foreclosure of the mortgage 
in accordance therewith,** or, under some statutes,*? 
proceedings already begun under the power of sale 
may be transferred to the court on a proper appli- 
cation,*® and the court may in its discretion direct 


Union Trust Co., 102 Md. 41, 61 A|S 288; Frink v. 


228; Erb v. Grimes, 94 Md. 93, 50 A 


397; Heider v. Bladen, 83 Ma. 242,143 SE 916. 
34 "A 836; Dickerson v. Small, 64 
Md..-395, 1 <A -8&703 Warehime v. 


Carroll County Bldg. Assoc. No. 1, 
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Neal, 
Davison v. Gregory, 132 N. CG 389, 


Remedy by action to foreclose 
generally see infra § 1504 et seq. 
Trustee as sae raph ake party see 


(41-@) i} 947 


and order the trustee to proceed with the sale,** 
giving specific directions, if it is necessary, as to the 
notice to be published, the terms and conditions of 
the sale, and the distribution of the proceeds.4® Ags 
a general rule, the terms of sale prescribed in the 
mortgage or deed of trust cannot be disregarded or 
altered by the court in directing a sale, without the 
consent of all the parties interested.*° In a suit in 
which a deed of trust is properly involved, and the 
grantor, beneficiary, and trustee are parties, it is 
within the province of the court to direct the trustee 
to sell the land pursuant to the terms of the trust 
deed and to report the sale for approval and dis- 
position of the proceeds.*” 

Removal of impediment to fair sale. The trustee 
on his own initiative may apply to a court of equity 
for directions, if there are impediments in the way 
of a fair execution of the trust, or if he is in sub- 
stantial doubt as to his rights and duties in the prem- 
ises.48 So if there are conflicting liens on the prop- 
erty, or the amout due is uncertain or unliquidated, 
it may be necessary first to have an accounting or 
to resort to a court of equity for a determination 
of the liabilities or specific instructions as to the 
sale.t® On the other hand if there is no impedi- 
ment to the execution of the trust, and the debt se- 
cured is certain in amount, there is, of course, no 
necessity for such application to equity.®° Moreover 
it has been held that the failure of a mortgagee, 
before selling the property, to clear the title of an 
alleged cloud, does not affect the valdity of the 
sale where it is not shown that the land sold at a 
lower price because of ‘such alleged cloud, nor that 
there were other bidders than the actual purchaser 


387 Ill. A. 621;] liens thereon, to which the trustee 
and creditor in the junior deed of 
trust were not made parties, ap- 
plication of the proceeds of the sale 
on the debt secured by the senior 
deed of trust, and a subsequent con- 


44 Md. 512; McCabe v. Ward, 18 Md. 
505; White v. Malcolm, 15 Md. 529. 
{al Priority over tax claim. 
The filing of a statutory bond by 
one seeking to execute power of sale 
was held to make such power prior 
to the right to sell mortgaged prop- 
erty for taxes (Code Pub. Gen. 


EA924. Sart. 81. §.— 74): Rouse sv. 
Areher, (Md.) 131 A 753. 
€3. Ufrifon Trust Co. v. Ward, 100 


59> A. 192. 

{a] Where it appears that the 
bond was filed on the day of the 
sale, it will be presumed that it was 
filed before the sale was begun, 
and this will be a sufficient com- 
pliance with the law. Hubbard y. 
Jarrell, 23 Md. 66. 

[b] The fact that the property is 
offered at public auction before filing 
of a bond does not affect the validity 
of a subsequent private Sale made 
after the bond is filed. Hebb v. 
.Mason, 143 Md. 345, 122 A 318. 

4. Hebb v. Mason, supra; Cockey 
v. Cole, 28 Md. 276, -92 AmD 684. 

35. Ferris v. Hichbaum, 4 Baxt. 
(Tenn.) 70. 

36. Hart v. Larkin, 66 W. Va. 227, 
66 SE 331, 135 AmSR 1027; Thomp- 
son v. Halstead, 44 W. Va. 390, 29 


SE 991; Watterson v. Miller, 42 W. 
Va. 108, 24 SE 578. 
37. Rouse v. Archer, (Md.) 131 


A 753 (construing Code Pub. Gen. 
To.” [1924] art 66 -§§ 7, 9). 

es. See Equity §§ 92-96. 

39.. Terry v. Fitzgerald, 32 Gratt. 
(73 Va.) 843. 

40. Report to court for confirma- 
ticn of sale see infra § aI 

Supervision of sale by court in in- 


junction proceedings see supra 
§ 1368. 
41. American Freehold 


Land | 
Morte. Co. v. McCall, 96 Ala. 200, 11 


XXIII in 42 C. 

42. See Bice provisions. 

43. Scott v. Barnes County Fifth 
Judicial Dist. Ct., 15, N. Dr 259, 107 
NW 61; Kammann_ v. Barton, 26 
S: D. 371, 128: NW 329,23 S)) D.) 442), 
122 NW 416; James River Lodge No. 


325 1.2/0.0. 1H. Vv. Campbélls 6) Suu; 
157, 60 NW 750; 5 State v. King 
County Super. Ct., 135 Wash. 664, 


238 P 614; West Coast Grocery Co. 
vy. Stinson, 13 Wash. 255, 43 P 35. 

44. Sargent v. Howe, 21 Ill. 148; 
Walters v. Senf, 115 Mo. 524, 22 SW 
511; Ayres v. Cayce, 10 Tex. 99. 
a Fitch v. Wetherbee, 110 Ill. 

5 
Barbour v. Tompkins, 31 W, Va. 410, 
(OTD aly 

46. Hoff v. Crafton, 79 N. C. 592. 
And see supra § 1368 

47. McDermitt v. Newman, 64 W. 


Va. 195, 61 SE 300. 

48. Craft v. Indiana, ete, R. Co., 
166 Ill. 580, 46 NE 1132; Morriss v. 
Virginia State Ins. Co., 90 Va. 370, 


18 SE 843; Muller vy. Stone, 84 Va. 
834, 6 SE 223, 10 AmSR 889; Hoge 
We Junkin, 79 Va. 220; Shultz v. Hans- 
bLOQuUshS Sse rGracts G04, pVa) 156.75 
Hogan v. Duke, 20 Gratt. (61 Va.) 
244; Rossett v. Fisher, 11 Gratt. (52 


Va.) 492; Bryan v. Stump, 8 Gratt. 
(49 Va.) 241, 56 AmD 139; Miller 
v.. Drevilian,. 2 Rob.- (41 Va.) 25; 
Wilkins v: Gordon, 11 Leigh (38 
Va.) 572; Miller v. Argyle, 5 Leigh 
(82 Va.) 460; Gay v. Hancock, 1 
Rand. (22 Va.) 72; Lane vy. Tidball, 


Gilm. (21 Va.) 130; Quarles v. Lacy, 
4 Munf. (18 Va.) 251; Fine v. Zirkle, 
88 W. Va. 265, 106 SE 631; Hart- 
man v. Evans, 38 W. Va. 669, 18 SE 
810; Dryden v. Stephens, 19 W. Va. 1. 

{a] Tllustration.—Sale of prop- 
erty encumbered by two deeds of 
trust, in a suit to enforce judgment 


Mosby v. Hodge, 76 N. Cc 38873. 


veyance of the property by the pur- 
chaser to strangers to all of the 
transactions, constitute an impedi- 
ment to a fair sale thereof under 
the junior deed of trust, and there- 
fore should be removed before such 
sale. Fine v. Zirkle, 88 W. Va. 265, 
106 SE 681. 

49. Van Aken v. Gleason, 34 Mich. 
477; Lewis v. uane, 141 N.Y. 302; 
386 NE 322 [aff 69 Hun 28, 23 NYS 
433]; National Mut. Bldg., ete, 
Assoc. v. AShworth, 91 Va. 706, 22 
SE 521; Morriss v. Virginia State 
Ins: Cos S90 ViaignoOsmehS mis Baes toe 
White v. Mechanics Bldg. Fund 
Assoc., 22 Gratt. (63 Va.) 233; Michie 
Vv; ,Jeffries,- 21. Gratt.- (62) Va.) 834; 
Hogan v. Duke, 20 Gratt. (61 Va.) 
244; Rossett v. Fisher, 11 Gratt. (52 
Va.) 492; Bryan v. Stump, 8 Gratt. 
(49 Va.) 241, 56 AmD 139; Miller v. 
Trevilian, 2 Rob. (41 Va.) 25; Wil- 
kins v. Gordon, 11 Leigh (38 Va.) 
547; Gibson v. Jones, 5 Leigh (32 
Va.) 370; Lane vy. ‘Tidball, Gilm. 
(21 Va.) 130; Parsons v. Snider, 42 
W.Va. 517,726 SH 2855 Hartman we 
Evans, 38 W. Va. 669,18 SE 810; 
Lallance v. Fisher, 29 W. Va. 512, 2 
SHO (loa Cunty: ave -EhillpelSe ves Va. 
370. But see Preston v. Stuart, 29 
Gratt. (70 Va.) 289 (where the rule 
was recognized but held not ap- 
plicable where the trustee is au- 
thorized to sell as agent). 

[a] Where creditors’ suit is pend- 
ing, the court should not decree a 
sale by the trustee under a deed of 
trust until the decree has been made 
in the creditors’ suit adjudging liens 
and priorities, even though the deed 
of trust constitutes the first lien, 
Sulzberger v. Fairmont Packing Cc., 
86 W. Va. 361, 103 SHE 121. 

50.. Mankin v. Dickingon, 16) WW 
Va. 128, 85 SE 74, AnnCas1917D 120. 


948 [41 C.J.] 


present at the sale who for fear of the alleged cloud 
refrained from bidding a higher price for the land, 
nor that persons were deterred from attending the 
sale because of the doubt as to the title.®+ It has 
also been held that, where there are no prior lens 
on the property, a sale by the trustee, without first 
invoking the aid of equity to ascertain the validity 
or amounts and priorities of subsequent liens, is not 
invalid where the existence of such liens does not 
deter bidders.®? 

Defenses available after transfer to court; limita- 
tions. In South Dakota under a statute providing 
that, where a mortgagee has commenced proceedings 
for “foreclosiire by advertisement and it shall be 
made to appear that the mortgagor has a valid de- 
fense, an injunctional order may be issued directing 
that all further proceedings be had in the cireuit 
court,°® the term ‘‘valid defense’’ does not authorize 
the mortgagor to plead the statute of limitations, 
which is not available as a defense to foreclosure 
by advertisement.®4 But in North Dakota under a 
like statute °° a contrary rule has been asserted.>¢ 

Under a local act applicable to the city of Balti- 
more, if, in the mortgage or otherwise the mort- 
gagor ‘‘declare his assent to the passing of a decree 
for the sale of the mortgaged premises,’’ the circuit 
court may render a decree on the strength of this 
and appoint a trustee to make the sale; °? and it is 
no objection to the validity of the sale that the 
holder of a_subsequent lien was not made a party.®§ 

[§ 1385] F. Notice of Sale *°—1. Necessity.5°” 
While, generally speaking, it is essential to the valid- 
ity of a sale under a power in a mortgage or deed of 
trust to comply fully with the requirements of the 
power or statutes as to giving notice of the sale,°° 
and some decisions bold that a foreclosure sale made 
without giving the notice provided for or required by 
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ee 


[§§ 1884-1386 


the mortgage or deed of trust must be deemed void,*! 
and the purchaser, being chargeable with notice of 
the invalidity, cannot recover for expense and loss 
caused thereby,®? other decisions hold that such a 
sale is not void but voidable and passes at least a 
legal title to the purchaser.®? But if the instrument 
contains no requirement for notice, or expressly 
waives notice and there is no statute requiring it, 
notice may be dispensed with,°* as also in the ease 
where the sale is private, instead of public, in ac- 
cordance with permission given in the deed or mort- 
gage;° but the courts justly regard such a pro- 
ceeding with suspicion, and will not sustain a sale 
without notice if there is the least evidence of un- 
fairness.°° Where the statute required notice, a 
sale without notice was deemed invalid, although the 
mortgage provided for private sale without notice.** 
A ‘statute requiring thirty days’ written notice of 
sale does not negative the ordinary legal effect of 
an acceleration clause in the mortgage.®® Where the 
owner of the property agrees that the advertise- 
ment may be for a shorter period than that expressed 
in the deed, he is estopped from setting up the ob- 
jection that the provision made in the deed as to 
advertising was not followed.*® 

‘Where there are several beneficiaries in a deed of 
trust, it has been held that a sale by the trustee with- 
out notice to one of the beneficiaries, made at the 
instigation of the other beneficiaries for whose ben- 
efit the land is purchased at the sale, is a fraud on 
the rights of the cobeneficiary, and the interest in 
the property acquired by the beneficiaries partici- 
pating in the fraud may be reached to make good 
the loss caused thereby.’° 

[§ 1386] 2. Form and Requisites—a. General 
Rules. The notice of sale, in respect to all things 
required by the statute," or by the mortgage or trust 


51) Davis’ vy. Blackiston, 108): Md. {167 NYS':295° [lappy dism 1227) Novy, | AW 139) 33 9P 507: 

640, 71 A 89. 611 mem, 125 NE 926 mem]; Minuse ‘Mass.—Chace v. Morse, 189 Mass. 
52. Copelan v. Sohn, 75 W. Va.|v. Cox, 5 Johns. Ch. 441, 9-AmD|559, 76 NE 142. 

83, 82'SE 1016. Bulios Mich.—Bay City State Bank v. 
53. Code Civ. Proc. § 636. N. C.—Jenkins v. Griffin, 175 N. C.}| Chapelle, 40 Mich. 447. 
54. Kammann v. Barton, 26 S. D.|184, 95 SE 166; Ferebee v. Sawyer, Mo.—Sprinegfield Engine, ete, Co. 


371, 128 NW 329, 23 S: D. 442, 122|167 N.-C. 199, 201, 83 SE 17, LRA|v. Donovan, 120 Mo. 423, 25 SW 5386; 
NW 416. 1915B 640 [quot Cyc]; Eubanks v.| Price v. Blankenship, 71 Mo. A. 548; 
55. Rev. Codes (1899) § 5845. Becton, 158 N. C. 230, 234, 73. SE| Fowler v. Carr, 63 Mo. A. 486. 
56. Scott v. Barnes County Fifth|1009 [quot Cyc]; Brett v. Daven- N. Y.—McMannis v. Butler, 49 
TUdicialy Dist "Ot ob yINe D4259,607 | port) Lb NMC Eo6;6oaS Ey 611. Barb. 176; Minuse v. ,Cox, 5 Johns. 
NW 61 Okl.—Johnson v. Taylor, 68 Okl.| Ch. 441, 9 AmD 313. 
Limitation of right to foreclose | 229, 173 P 1039; Meador v. Johnson, Effect of noninquiry clause see 


generally see supra § 1378. 


57. Morrill v. Gelston, 34 Md. 413. 
538. Hughes v. Riggs, 84 Md. 502, 
36 A 269. 


59. Want of notice as ground for 
injunction see supra § 1357. 


5914. Necessity of personal notice 

to: 

Mortgagor or representatives see 
infra § 1397. 

Occupant of premises see infra 
§ 1399. 

Subsequent grantees and encum- 
brancers see infra § 1398. 
60. Ala.—Randolph v. Bradford, 


204 Ala. 378, 86 S 39; Wood v. Lake, 
62 Ala. 489. 

Ark.—Ford v. Nesbitt, 72 Ark. 267, 
79 SW 793. 

Cal.—Winbigler v. Sherman, 175 
Cale 27057165; “Pi 943; 


Md.—Hebb v. Mason, 143 Md. 345, 
122 A 318; Carroll v. Hutton, 91 Md. 
379, 46 A 967; Patterson v. Miller, 
52 Md. 388. 

Mass.—Porter v. Porter, 236 Mass. 
422, 128 NE 795; Chace v. Morse, 189 
Mass. 559, 76 NE 142. 

Mo.—Hurst Automatic Switch, etc., 
Co. v. St. Louis Trust Co., 216 -SW 
954. 

N. Y.—Mowry v. Sanborn, 65 N. Y. 
581 mem [rev 62 Barb. 223]; Weh- 
rum v. Wehrum, 179 App. Div. 814, 


27 Oki. 544, 112 P° 1121. 

Tex.—Wilie v. Hays, (Civ. A.) 207 
SW 427; Childs-v. Hill, 20 Tex. Civ. 
A. 162, 49 SW 652. 

Va.—Wilson vy. Wall, 99 Va. 353, 
38 SE 181. 

N. B.—Swinny v. Rodburn, 27 N. B 
Lay 

{a] Filing notice of election to 
sell.—Civ. Code § 2924, 
in 1917, requiring a notice of elec- 
tion to sell the property to be filed 
in the recorder’s office, does not ap- 


ply to a trust deed before the amend- 
ment became effective. Galusha v., 


Meserve, 58 Cal. A. 174, 208 P 348. 
61. U. S.—Bigler v. Waller, 14 
Wall. 297, 20 L. ed. 891. 
i mem Wy Oe v. Askew, 79 Ala. 
433 
ome .—Gebhard vy. Sattler; 40 Iowa 
15 
C.—Bubanks v. Becton, 158 


N. 
N. C. 230, 73 SE 1009. 
Tenn,—Henderson vy. Galloway, 8 
Humphr, 692, 
Tex.—Meisner v. Taylor, 
Civ. A: 187, 120 SW 1014; 


56 Tex. 
Clark vy. 


Burke, (Civ. A.) 39 SW 306. 

ear B.—Swinny v. Rodburn, 27 N. B. 
175. 

62. Martini v. Emery, 39 R. I. 
463, 98 A 52. 


63. Cal.—Seccombe v. Roe, 22 Cal. 


as amended. 


infra § 1463. 


64. Mowry .v. Sanborn, 68 N. Y. 
1535 *Mlliott ve" Woodis45 ANGRY ae 
Canada Permanent Bldg. Soc v. 


Teeter, 19 Ont. 156; Clark v. Harvey, 
16 Ont. 159;' Re British Canadian 
Loan, ete. Co. 16 Ont. 15;-Grant 
v. Canada L. Assur. Co., 29 Grant Ch: 


(Ont.) 256. 

65. Re Shore, 6 Man. 305. 

66. Martin v. Paxson, 66 Mo. 260; 
Davey v. Durrant, 1 De G..& J. 635; 
58 EngCh 414, 44 Reprint 830; Re 
British Canadian Loan, ete., Co., 16- 
Ont. 15; Re Gilchrist, 11 Ont. 637; 
Richmond v. Evans, 8 Grant Ch. 
(Ont.) 508. 7 : 

67. Lawrence v. Farmers’ L. & T. 
13 N. Y. 200; Wehrum v. Weh- 

179) VAppy MDiv. “814, emi 7ieaNnvos) 
[app dism 227 N. Y. 611 mem, 
125 NE 926 mem]. 

(N. D.) 


68. Brewer v. 
205 NW 686. 
Acceleration clause generally see 
supra §§ 1025-1030. 
ae Maulsby v. Barker, 14 D. C. 
70. Jones v. Lynch, (Tex. Civ. A.) 
137 SW 395. 
71. U. S.—Shillaber v. Robinson, 
97 U. S. 68, 24 L. ed. 967. 
222, 


Forsberg, 


Me. zon tettord v. Morse, 97 Me. 
54 A 39 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§ 1386] 


deed,’* must conform to such requirements, although 
a substantial compliance has generally been held suf- 
ficient where no prejudice is shown."? 
the statute prescribes the contents of a notice of 
sale, and the manner of its publication, these re- 
quirements cannot be varied by the terms of the 
In so far as the details 
of the notice are not prescribed by statute, or if 
there is no statute on the subject, and no special pro- 
visions as to notice in the instrument conferring 
the power of sale, no particular form of words is 
necessary to make a good notice.’® 
object in publishing notice of sale is not so much 
to notify the grantor or mortgagor as it 1s to inform 
the public generally, so that. bidders may be present 


mortgage or trust deed.** 


Mich.—Lau v. Scribner, 197 Mich. 
414, 163 NW 914; Reading v. Water- 
man, 46 Mich. 107, 8 NW 691. 

Minn.—Sander _ v. Stenger, nlalis/ 
Minn. 424, 136 NW 4; Moore v. Carl- 
son, 112 Minn. 433, 128 NW 578; Cas- 
serly v. Morrow, 101 Minn. 16, 111 
NW 654. 

Miss.—Lynchburg Shoe Co. v. Cas- 


tleman, 116 Miss. 188, 76 S 878; Mc- 


Swain v. Young, 111 Miss. 686, 72 S 


129. 

N. Y.—Elliott v. Wood, 53 Barb. 
285: fafe 45 N..Y. 71). 

N. D.—Orvik v. Casselman, 15 N. 
D. 34, 105 NW 1105. 

S. D.—Gillette v. Abrahams, 42 S. 
D. 316, 174 NW 745; Loomis v. Stod- 
dard, 42 S. D. 272, 173 NW 859. 


Tex.—Mortimer v. Williams, (Civ. 
A.) 262 SW 123, 124 [cit Cyc]. 
Va.—Hopkins v. Givens, 119 Va. 


578, 89 SE 871. ; 

W. Va.—Copelan v. Sohn, 75 W. Va. 
83, 82 SE 1016; Shea v. Ballard, 61 
W.-Va. 255, 56. SE 472, 123 AmSR 
981; Atkinson v. Washington, etc., 
College, 54 W. Va. 32, 46 SE 253. 

“My opinion, therefore, is that the 
statute was designed to include, and 
in terms does extend to all sales 
made in virtue of powers for that 
purpose contained in mortgages, ex- 
cept those directed by order of some 
judicial tribunal; and that the party 
availing himself of the power must 
consequently conform to the require- 
ments of the statute in order to bar 
the equity of redemption.” Lawrence 
v. Farmers’ L. & T..Co., 13 N. Y. 200, 
213. 

{a] Construction of statute.—An 
act requiring such notice in trust 
sales as is “now” given in case of 
judicial sales does not require a 
notice complying with subsequent 
amendments of the law concerning 
notice in judicial sales. Marston v. 
Yaites, (Tex. Civ. A.) 66° SW 867; 
Bell v: Williams, 238 Tex. Civ. A. 
407, 56 SW 774. 

[b] Notices held sufficient.—San- 
der v. Stenger, 117 Minn. 424, 136 
NW 4; Mortimer v. Williams, (Tex. 
Civ. A.) 262 SW 123; Hopkins v. 
Givens, 119 Va. 578, 89 SE 871; Cope- 


Jan v. Sohn, 75 W. Va. 83, 82 SE 
1016. 
[c] Statute held directory. — 


Downing v. Stephens, 1 Baxt. (Tenn.) 
454; Green v. Stevenson, (Tenn. Ch. 
A.) 54 SW 1011. 

72. %ll.—Bush v. Sherman, 80 Ill. 
160. 

Mass.—Judge v. Pfaff, 171 Mass. 
195, 50 NE 524. ' 

Miss.—Johns v. Sergeant, 45 Miss. 
332. 

Mo.—Martin v. Paxson, 66 Mo. 260. 

IN Ways SEO tt. vs Wood.) 45 Na rY: 
Jie Carpenter’ vi ee Hawk Gold 
Min. Co., 65 N. Y. 48. 

N. C.—Douglas v. Rhodes, 188 N. C. 
580, 125 SE 261; Hogan Vv. Utter, 
175 N. C. 332, 95 SE 565; Jenkins v. 
Griffin, 175 N. C. 184, 95 SE 166. 

N. D.—Orvik v. Casselman, 15 N. D. 
34, 105 NW 1105. 

Va.—Tabet v. Goodman, 136 Va. 


526, 118 SH 230. 
73, Ill.—Bush v. Sherman, 80 Ill. 
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But where 


irregular.”? 


The principal 


160. 
Mass.—Boston Safe-Deposit, etc., 
oe v. Mixter, 146 Mass. 100, 15 NE 
Minn.—Butterfield v. Farnham, 19 
Minn. 85. 
qe arenes v. Sergeant, 45 Miss. 


2. 

N. D.—Kyllonen v. Acme Harvest- 
ing Mach. Co., 48 N. D. 38, 182 NW 
249; McCardia vy. Billings, 10 N. D. 
373, 87 NW 1008, 88 AmSR 729. 

S. D.—Gillette v. Abrahams, 42 S. 
D. 316, 174 NW 745. 

B. C.—Lockhart v. Yorkshire Guar- 
antee, ete:,, Coxp:, Ltd) 14 4Ba C228; 
9 WestLR 182. 

[a] Form prescribed by statute.— 
Failure strictly to follow a form pre- 
scribed by statute does not vitiate 
the notice. Boston Safe-Deposit, etc., 
va v. Mixter, 146 Mass. 100, 15 NE 

74 Cornell v. Newkirk, 144 Ill. 
241, 33 NE 37; Butterfield v. Farn- 
ham, 19 Minn. 85; Elliott v. Wood, 
45 N. Y. 71. But see Knapp v. An- 
derson, 89 Md. 189, 42 A 933 (hold- 
ing that the contract controlled 
where the notice provided thereby 
ne different from the statutory no- 
tice). 

75. Newman v. Jackson, 12 Wheat. 
(W2S8.) 570, 6 L. -ed. 732. 

76. De Jarnette v. De Giverville, 
56 Mo. 440; Hoffman v. Anthony, 6 
R. I. 282, 75 AmD 701; Iowa Inv. Co. 
v. Shepard, 8 S. D. 332, 66 NW 451; 
Preston v. Johnson, 105 Va. 238, 53 
SE 1. 

{a] The object of giving notice 
(1) of sale in the foreclosure of a 
deed of trust or power-of-sale mort- 
gage is to advise all interested per- 
sons and the general public of the 
conditions which authorize a foreclo- 
sure and to invite purchasers so that 
a fair price may be realized for the 
mortgaged premises. JIowa Inv. Co. 
v. Shepard, 8 S. D. 332, 66 NW 4651. 
(2) “The only notice provided for 
was that by advertisement in a pub- 
lic newspaper, and which was _ in- 
tended to invite purchasers. This 
was its great and only purpose; and 
as the mortgagor had provided no 
notice to himself upon which he 
could give a wider circulation to the 
advertisement, was of the utmost 
importance to him. He had a deep 
interest in having such notice given 
as would be likely to attract pur- 
chasers who would be willing to give 
a fair price for the estate. This be- 
ing the purpose of the notice, it im- 
posed a duty upon the assignee to 
see that the notice was given, such 
as would reasonably accomplish the 
end designed. This.duty is expressed 
by the chancellor in the case of 
Matthie v. Edwards, 2 Coll. 465, 33 
EngCh 465, 63 Reprint 817, in ref- 
erence to a notice under a like power, 
in this language: ‘A mortgagee hav- 
ing a power of sale cannot, as be- 
tween himself and the mortgagor, 
exercise it in a manner merely arbi- 
trary, but is bound to exercise some 
discretion not to throw away the 
property, but to act in a business- 
like manner with a view to obtain as 


One notice for separate tracts. 
trust deeds, each covering a different tract of land, 
are given to secure separate notes, the parties being 
the same in all, 
ment give notice that he will sell under each deed 
the tract covered by it.*° 
ering several different tracts is intended as a sepa- 
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at the sale and a fair price obtained,’® and if the 
notice contains all that the law requires it will not 
be void for errors or omissions in other respects 
which are not misleading,’ nor by recital of matters 
not required by statute to be stated.’® But any error 
in the notice that will naturally mislead the public 
or deter persons from bidding will render the sale 


Where several 


the trustee may in one advertise- 


So where a mortgage cov- 


large a price as may fairly and rea- 
sonably, with due diligence and at- 
tention, be under the circumstances 
attainable.’’’ Hoffman v. Anthony, 6 
R. I. 282, 288, 75 AmD 701. 

77. %l—Sawyer v. Bradshaw, 125 
Tll. 440, 17 NE 812. 

Mich.—Lau v. Scribner, 197 Mich. 
414, 163 NW 914; Reading v. Water- 
man, 46 Mich. 107, 8 NW 691. 

Minn.—Sander  v. Stenger, 117 
Minn. 424, 136 NW 4; Paulle v. Wal- 
lis, 58 Minn. 192, 59 NW 999. 

Mo.—Mitchell v. Nodaway County, 
80 Mo. 257; Houck v. Cross, 67 Mo. 
151; Curd v. Lackland, 49 Mo. 451; 
Powers v. Kueckhoff, 41 Mo. 425, 97 
AmD 281; Tanner v. Stine, 18 Mo. 
580, 59 AmD 320; Draper v. Bryson, 
17 Mo. 71, 57 AmD 257. See Benton 
County v. Morgan, 163 Mo. 661, 64 
SW 119. 

AG Y.—Judd v. O’Brien, 21 N. Y. 


N. D.—McCardia v. Billings, 10 N. 
ee 373, 87 NW >: 1008, 88 AmSR 


R. I.—Beacon Hill Land Co. 
Bowen, 33 R. I. 404, 82 A 81. 

S. D.—Loomis v. Stoddard, 42 S. D. 
272, 173 NW 859; Iowa Inv. Co. v. 
Shepard, 8 S. D. 382, 66 NW 451. 

Tex.—Bell v. Williams, 23 Tex. Civ. 
A. 407, 56 SW 774 (statute prevail- 


Vv. 


ing at the time when the deed is 
made). See Fischer v. Simon, (Tex. 
Civ. A.) 66 SW 882; Marston v. 


Yaites, (Civ. A.) 66 SW 867; Swain 
v. Mitchell, 27 Tex. Civ.; A. 62, 66 
SW 61. 

W. Va.—Copelan v. Sohn, 75 W. Va. 
83, 82 SE 1016;°Shea v. Ballard, 61 
Ne Va. 255, 56 SE 472, 123 AmSR 

Wis.—Nau_ v. Brunette, 79 Wis. 
664, 48 NW 649; Maxwell v. Newton, 
65 Wis. 261, 27 NW 81. 

B. C.—Lockhart v. Yorkshire Guar- 
antee, ete., Corp., Ltd. 14 B: Ci 28. 


[a] Notice held sufiicient.—San- 
der v. Stenger, 117 Minn. 424, 136 
NW 4. : 

Correction of mistakes see infra 
§ 1410. 

78. QIrish v. Antioch College, 126 
Ill. 474, 18 NE 768, 9 AmSR 688; 
eb as v. Forsberg, (N. D,.) 205 NW 

79. Mass.—Long vy. Richards, 170 
iti 120, 48 NE 1083, 64 AmSR 
Sie 

Mo.—Hoffman v. McCracken, 168 


Mo. 337, 67 SW 878. 


N. H.—Pearson v. Gooch, 69 N. H. 
208, 40 A 390. 

S. D.—Loomis v. Stoddard, 42 S. D. 
272, 173 NW 859. 


Tenn.—Grace v. Noel Mill Co., (Ch. 
A.) 68 SW 246. 

{a] Erroneous statement of other 
encumbrances which is misleading 
will render the notice bad. Long v. 
Richards, 170 Mass. 120, 48 NE 1083, 
64 AmSR 281. 

80. Wheeler v. McBlair, 5 App. (D. 
Cy a3t 5 ilatly Li Zens, MOA we LOM SC t 
882, 43 L. ed. 1182]; Tyler v. Massa- 


chusetts Mut. L. Ins. Co., 108 Ill. 
58; Richardson v. Hedges, 150 Ind. 
53, 49 NE 822; Mason v. Goodnow, 


41 Minn. 9, 42 NW 482. 
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rate mortgage upon each traet for a specified portion 
of the debt, with the right to foreclose as to each 
tract upon default in payment of its portion, one 
notice of sale may be made to include as many tracts 
as are covered by the sums in default,®+ but it must 
state separately the amount claimed to be due upon 
each of such tracts.8? It has been held that a sale 
is void if one advertisement is made to cover two 
mortgages in which the descriptions are not iden- 
tical.®* 

[§ 1387] b. Particular Requirements—(1) In Gen- 
eral. The notice should state that the sale is by 
virtue of a power given in the mortgage.** But the 
use of technical terms, such as that the mortgage 
will ‘be foreclosed by a sale of the premises under 
the power, is not necessary where the purpose to 
sell under the power is sufficiently manifest,*° or a 
sale is announced in accordance with statutory re- 
quiremerits.8° Where the notice announces a sale, 
a lawful sale at public outery will be understood.** 
And a clerical omission of words of sale has been 
held not fatal where they are easily supplied from 
the context.88 It is not necessary to state that the 
subseriber has lawful right or authority to exercise 
the power, the right, if it exists, being independent 
of any such recital.8® The notice need not show’the 
commencement and discontinuance of previous pro- 
ceedings.°° Nor, where it is given by a successor to 
the original trustee, need it show the conditions, the 
happening of which devolved the trust upon him.%t 
Nor is the notice invalidated by failure to advertise 
the land in parcels.” 

Default or breach of condition. The notice should 
eontain recitals showing that there has been a de- 
fault or breach of condition,®* although it has been 
held that this is not necessary unless the mortgage 
so requires; *4 and in any event a statement that the 
sale is by virtue of the power given by the mortgage 


81. Bitzer v. Campbell, 47 Minn.| Mass. 122. 
221, 49 NW 691; Mason yv. Goodnow, O77 liers! Ev. 
41 Minn. 9, 42 NW 482. 122 SE 784. 
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necessarily implies that there has been a default.% 
But the notice need not state for what breach of 
condition the land is to be sold.°* Where it is neces- 
sary to show a default, a reference in the notice to 
the record of the mortgage, from which any proba- 
ble purchaser could ascertain the fact that the debt 
was past due, is sufficient.%7 

Terms. of sale. When required by statute or by 
the mortgage or trust deed, the terms of sale should 
be set forth with reasonable certainty,°* although it 
has been held that failure to specify that the sale 
will be for cash will not invalidate the sale.9® But 
failure to specify the terms of sale in the published 
notice will not invalidate the sale where such speci- 
fication is not required, by statute or the terms of 
the mortgage or deed of trust.? 

[§ 1388] (2) Description of Mortgage and Record. 
The notice of sale must describe the mortgage to 
be foreclosed with sufficient certainty to identify it.2 

Date of mortgage. This rule requires a statement 
of the date of the execution of the mortgage,? al- 
though an error in this particular will not invalidate 
it, if there is a correct reference to the record of 
the mortgage and no other circumstances to make the 
wrong date misleading.* An unintentional error as 
to the date of the mortgage will not invalidate the 
sale.® 

Record of mortgage. It is also necessary to com- 
ply closely with a statutory requirement that the no- 
tice shall state the date or place of the record of 
the mortgage; ® and it has been held that a notice 
which fails to give the correct date of record is 
invalid, although it gives the place, book, and page 
of record, by reference to which the exact date can 
be found.” On the other hand it has been held that 
a notice giving the date of the mortgage, the names 
of the parties, and the volume and page where the 
mortgage was recorded, is sufficient, although the 


78%, 33 Leds 128: 
Mich.—Brown v. Burney, 128 Mich. 
205. SUN Wa ail 


158s Gare 19; 


ga. Child v. Morgan, 51 Minn. 116, 
52 NW 1127. 
gee. Morse v. Byam, 55 Mich. 594, 


22 NW 54. 

4. sJudd sv... O%Brien, 172i) Ne Gy. 
186. 

@5. White v. McClellan, 62 Md. 


347; Nau v. Brunette, 79 Wis. 664, 48 
NW 649; Maxwell v. Newton, 65 Wis. 
261, 27 NW 31. 

[a] Notice held sufficient.—The 
following notice was held sufficiently 
to indicate a mortgage sale under 
a power: ‘‘Mortgage Sale. By virtue 
and in pursuance of a mortgage made 
and delivered by H. C. McC. to J. W., 
bearing date the eighth day of De- 
cember, eighteen hundred and forty- 
seven, the undersigned will sell,” ete. 
White v. McClellan, 62 Md. 347, 348. 


86. Leet v. McMaster, 51 Barb. 
(N. Y.) 236. 
67. Powers v. Kueckhoff, 41 Mo. 


425, 97 AmD 281. 
938. Nau v. Brunette, 79 Wis. 664, 


48 NW 649. 

89. Peo. v. Prescott, 3 Hun (N. 
BYs, eka on 

90. Lee v. Clary, 38 Mich. 223. 


91. Irish v. Antioch College, 126 
Ill. 474, 18 NE 768, 9 AmSR 638. 

92. Loveland v. Clark, 11 Colo. 
265, 18 P 544. 

93. Bush v. Sherman, 80 Ill. 160; 
Gooch v. Addison, 13 Tex. Civ. A. 76, 
385 SW 83. 

94. Drake v. Rhodes, 155 Ala. 498, 
46 S 769, 130 AmSR 62. 

$5. Model Lodging House Assoc. 
v. Boston, 114 Mass. 1338. 

96. Da Silva v. Turner, 166 Mass. 
407, 44 NE 532; King v. Bronson, 122 


$8 Hebb v. Mason, 143 Md. 345, 
122 A 318; Yellowly v. Beardsley, 76 
Miss» 613° 24 S 978, 71 AmSR. 536; 
Powers v. Kueckhoff, 41 Mo. 425, 97 
AmD 281; Tabet v. Goodman, 136 Va. 
526, 118 SE 230; Preston v. Johnson, 
105s Va, 223853 Si. 1. 

[a] Notice held insufficient.—An 
advertisement specifying ‘‘Terms: 
Cash or credit, announced at sale,” 
was not a_ substantial compliance 
with a trust deed provision author- 
izing a sale by trustees ‘‘upon such 
terms ...as they may deem expe- 
dient,’”’ but requiring them “‘first’’ to 
give notice “of stich . terms,” by 
advertisement, Tabet v. Goodman, 
136 Va. 526, 581, 118 SEH 230. 

99. Farmers’ Sav. Bank v. Mur- 
Phree, 200 Ala. 574, 76 S 9382. 

1. Story v. Hamilton, 86 N. Y. 428; 
ene eS V. Hoxie, 33° Rov Ly 17,5807 A 

2 Abbot v. Banfield, 48 N. H? 152; 
and cases infra this section. 

S&S. Clifford v. Tomlinson, 62 Minn. 
195, 64 NW 381; Morgan v. Joy, 121 
Mo. 677, 26 SW 670; Gillette v. Abra- 
hams, 42 S. D. 316, 174 NW 745; Mor- 
timer v. Williams, (Tex. Civ. A.) 262 
SW 123. 

[a] Where there are two mort- 
gages with same date between the 
same parties, recorded in the same 
book but on different pages, a mis- 
recital of one for the other is mis- 
leading, and a sale has been set aside 
as against one having knowledge of 
the error. Freeman v. Moffitt, 119 
Mo. 280, 25 SW 87. 

4 U. S.—Bacon’v. Northwestern 
Mut. L.oIns2Cos5!13) Un S. 258), 94SCe 


Mo.—Baker y. Cunningham, 162 Mo. 
134, 62 SW 445, 85 AmSR 490. 

N. Y.—Judd v. O’Brien, 21 N. Y. 
186; Candee v. Burke, 1 Hun 546, 4 
Thomps. & C. 1438. 

N. D.—McCardia v. Billings, 10 N. 
D. 373, 87 NW 1008, 88 AmSR 729. 

S. D.—Gillette v. Abrahams, 42 S. 
D. 316, 174 NW 745. 

Record of mortgage see infra text 
and notes 6-10. 

5. Turansky ov. Weinberg, 211 
Mass. 324, 97 NE 755. j 

6 McCammon vy. Detroit, ete. R. 
Co., 103 Mich. 104, 61 NW 278; Read- 
ing v. Waterman, 46 Mich. 107, 8 NW 
691; Lee v. Clary, 38 Mich. 223; Peas- 
lee v. Ridgway, 82 Minn. 288, 84 NW 
1024; Martin v. Baldwin, 30 Minn. 
537, 16 NW 449; Judd v. O’Brien, 21 
Na YR 186) 

[a] In Missouri a statute provid- 
ing that a notice of sale under a 
trust deed “shall set forth the date 
and book and page of the record” of 
the trust deed was held to mean 
that the: notice shall state the date 
of the instrument, not the date of 
the record. Morgan v. Joy, 121 Mo. 
677, 26 SW 670. 

[b] Where a notice recited the 
wreng page of the record, so as to 
make it appear that the sale was un- ° 
der a different trust deed, the trus- 
tees did not convey the legal title 
to the land under the sale. Freeman 
v. Moffitt, 119 Mo. 280, 25 SW 87. 

7. Peaslee v. Ridgway, 82 Minn. 
288, 84 NW 1024; Clifford v. Tome 
linson, 62 Minn. 195, 64 NW 3881; 
Martin v. Baldwin, 30 Minn. 537, 
16 NW 449. 


For later cases, developments and changes in the law See cumulative Annotations, same title, page and note number, — 
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date of the record is not given.® So it has been held 
that, where the date and place of recording are cor- 
rectly given, the notice is not bad because of an 
error in stating the number of the record book.® 
Where no one is misled, failure to comply with the 
statute requiring the notice to contain a statement 
of the book and page where the deed of trust is re- 
eorded will not invalidate the sale.t° 

[§ 1889] (8) Assignment of Mortgage. In the 
absence of statute it is not necessary that the fact 
of the assignment of the mortgage should be stated 
or the name of the assignee given. But where the 
name of the assignee is required to be stated,!? an 
omission of the name renders the notice invalid ;*% 
but the executor or administrator of a deceased 
mortgagee is not an assignee within this rule.t* Nor 
is it necessary to recite an assignment which was 
made merely as collateral security for a debt which 
was paid before the notice of sale was published.?® 

[§ 1390] (4) Designation of Parties.‘° The no- 
tice is not sufficient in most jurisdictions if it: fails 
to name the mortgagee or holder of the debt secured, 
and the mortgagor or owner of the equity of re- 
demption,’’ or to furnish the means for their cer- 
tain identification,!® as by reference to the book and 
page where the instrument is recorded.’® <A notice 
stating the name of the mortgagor only has been 
upheld when the date of the instrument was given 
and the property sufficiently deseribed ;?° but where, 
in addition to the omission of the names, the notice 
gives the wrong page of the record, it is insuffi- 
cient.21. The name of the mortgagee is sufficiently 


8. Lau v. Scribner, 197 Mich. 414, 
163 NW 914, 915 [cit Cyc]. 


Da Silva v. 
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since the execution of the mortgage. 
Turner, 
44 NE 532; Learned v. Foster, 
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designated where, although omitted from the body 
of the notice, it is signed at the bottom.22 And no- 
tice of sale under a mortgage executed by husband 
and wife on her land is not vitiated by the fact 
that she is described merely ag wife.2? Failure to 
name one of the grantors of the trust deed who has 
parted with his equity will not invalidate the fore- 
closure sale, where one who had acquired the whole 
equity of redemption was present at the sale and 
a fair price was obtained for the property.24 

Error in names. When the names of the parties 
are given, either out of precaution or because re- 
quired by statute, they should be correctly given, 
and if the wrong name is given as that of the mort- 
gagor the notice is vitiated.2® But a misspelling 
or other error in the name is not fatally defective 
if the notice itself furnishes the means of correcting 
the mistake.?° So a trifling defect, such as the omis- 
sion of a middle name,” or a slight error in spelling, 
where the form given is idem sonans with the real 
name,** does not affect the validity of the sale. 

Surplusage. A notice of sale under a mortgage 
executed to a partnership is not defective because 
it recites the names of the firm members not named 
in the mortgage, such recital being mere sur- 
plusage.?? 

[§ 1391] (5) Description of Property. The prop- 
erty to be sold must be described in the notice with 


‘such a reasonable degree of certainty that the pub- 


lie by the exercise of ordinary intelligence may be 
enabled to identify it, and may be directed to the 
means of obtaining an exact description if desired.*° 
Ala. 498, 503, 46 S 769, 130 AmSR 


62 [cit Cyc]; Reading v. Waterman, 
46 Mich. 107, 8 NW 691; Kyllonen 


166 Mass. 407 
117 


9. Harrington v. Keteltas, 92 N. Y. 
40;;Judd v..O’Brien, 21.N. Y.,186.- — 
10. Commecre Trust Co, v. Ellis, 
258 Mo. 702, 16% SW 974. See Speer 
vy. Graham, (Mo.) 199 SW 139 (in- 
correct statement of page of record). 
11. Woonsocket Sav. Inst. Ve 
American Worsted Co., 13 R. I. 255. 

12. See statutory provisions. 

[a] The name of each assignee 
must be specified under Rev. 6 
(1905) § 4460. Moore v. Carlson, 112 
Minn. 433, 128 NW 578. 

13. Niles v. Ransford, 1 Mich. 338, 
51 AmD 95; Dunning v. McDonald, 
54 Minn. 1, 55 NW 864; Weir v. Bird- 
sall, 27 App. Div. 404, 50 NYS 275; 
Babcock v. Wells, 25 R. I. 23, 54 A 
599, 105 AmSR 848. ; 

14. Baldwin v. Allison, 4 Minn. 
25; Peo. v. Prescott, 3 Hun (N. Y.) 
419; Thurber v. Carpenter, 18 R. I. 
782, :31 Ab. 

15. White v. McClellan, 62 Md. 347. 

16. Description of mortgage and 
its record see supra § 1388. 

Showing assignment of mortgage 
see supra § 1389. : 

17. Ark.—Ford v. Nesbitt, 72 Ark. 
267, 79 SW 793. 

Md.—Reeside v. Peter, 33 Md. 120. 

Mass.—Roche v. Farnsworth, 106 
Mass. 509. 

Mich.—Reading v. Waterman, 46 
Mich. 107, 8 NW 691; Lee v. Clary, 
38 Mich. 223. : 

Minn.—Menard vy. Crowe, 20 Minn. 
448. 

N. H.—Abbot v. Banfield, 43 N. H. 
152. 

N. Y.—Thompson v. U. S. Loan 
Comrs., 79 N. Y. 54 [rev 16 Hun 86]. 

R. I.—Hoffman v. Anthony, 6 R. I. 
282, 75 AmD 701. 

S. D.—Gillette v. Abrahams, 42 S. 
D. 316, 174 NW 745. 

fa] The substitution of mortgagee 
for mortgagor is a material and fatal 


_ error. Abbot v. Banfield, 43 N. H. 
152. 
[b] In Massachusetts the notice 


need not give the names of persons 
acquiring an interest in the mort- 
gaged premises from the mortgagor 


Mass. 365. 

[c] In Missouri an advertisement 
of an intended sale under a deed of 
trust is not insufficient because it 
does not mention the name of the 
grantor. Ohnsburg v. Turner, 87 Mo. 
Le lati es Mos VAT 6 33). 

18. Colgan v. McNamara, 16 R. I. 
554, 18 A 157; Copelan v. Sohn, 75 
W. Va. 83, 82 SE 1016. 

[a] TD lustrations.—(1) A _ notice 
which sets out correctly the place of 
record of the mortgage is sufficient, 
although neither the name of the 
mortgagor nor of the mortgagee nor 
of anyone connected with the mort- 
gage is given, for anyone desiring 
to know the names can learn them 
from the record. Colgan v. McNa- 
Mara LOU. Ie bo aend 8) Al tb gee (2)), uA 
notice of sale by a trustee in a deed 
of trust, which names the grantor 
and grantee, and refers to the deed 
by date and record, is not defective 
under Code (1906) ec 72 § 6 for fail- 
ure to name the beneficiary. Copelan 
v. Sohn, 75 W. Va. 88, 82 SE 1016. 

19. See cases supra note 18. 

20. Fitzpatrick v. Fitzpatrick, 6 
R. I. 64, 75 AmD 681. 

21. Hoffman v. Anthony, 6 R. I. 
282, 75 AmD 701. 

22. Candee v. Burke, 1 Hun (N. Y.) 
546, 4 Thomps. & C, 148. 

Signing notice see infra § 1395. 

23. Yale v. Stevenson, 58 Mich. 
537, 25 NW 488. 

24. Hassler v. Mercantile Bank, 
267 Mo. 365, 184 SW 978. 

25, lee v. Clary, 38 Mich. 223: 
Texas Sav. Loan Assoc. v. Seitzler, 
12 Tex. Civ. A: 551, 34 SW 348. 

[a] Errors held fatal.—(1) Mort- 
gagor described as ‘‘Julia,” the right 
name being ‘‘Tofila.’”’ Zlotoecizski v. 
Smith, 117 Mich, 202, 75 NW 470. (2) 
Where the name ‘‘Seitzler’ was incor- 
rectly given as “Stezler.” Texas Sav. 
Loan Assoc. v. Seitzler, 12 Tex. Civ. 
A, 551, 34 SW 348. 

26. Bacon v. Northwestern Mut. 
PIN SOO pls tans 208, Ou SCE US 
33 L. ed. 128; Drake v. Rhodes, 155 


v. Acme Harvesting Mach. Co., 48 N. 
D. 38, 182 NW 249, 250 [cit Cyc]. 

[a] For example, where the notice 
recited the name of the mortgagee, 
giving the date of the mortgage and 
the book and page of the record 
where it was recorded, together with 
the description of the lands, it was 
sufficient, although it recited that it 
was executed by “A. P. Drake,” in- 
stead of “A. P. J. Drake.’ Drake v. 
Rhodes, 155 Ala. 498, 46 S 769, 130 
AmSR 62. 

27. White v. McClellan, 62 Md. 

47 


28. Bacon v. Northwestern Mut. 
Lorins. Cops oie nS: eco, FOU e taoie 
33 L. ed. 128; Reading v. Waterman, 
46 Mich. 107, 8 NW 691. 

[a] “Dixon” for “Dickson” not 
fatal—Reading v. Waterman, 46 
Mich. 107, 8 NW 691. 


29. Robinson Mercantile Co. v. 
Davis, 26 Wyo. 484, 187 P 931. 

30. U. S.—Bell Silver, etc., Min. 
Co. v. Butte First Nat. Bank, 156 


U. S. 470, 15 SCt 440, 39 L. ed. 497; 
Newman v. Jackson, 12 Wheat. 570, 
6 Lie ea. 732. 

Ala.—Nichols v. Nichols, 192 Ala. 
206, 68 S 186, 189 [quot Cyc]. 

Colo.—Clark v. Duvall, 61 Colo. 76, 
156 P 144; Loveland v. Clark, 11 
Colo. 265, 18 P 544. 

Ind.—Richardson v. 150 
Ind. 53, 49 NE 822. 

Md.—Hebb v. Mason, 143 Md. 345, 
122 A 318; Holton Park Co. v. Gary, 
133 Md, 509, 105 A 75155 Carroll vy. 
Hutton, 88 Md. 676, 41 A 1081; Dick- 
erson v. Small, 64 Md. 395, 1 A 870; 
Mahoney v. Mackubin, 52 Md. 357; 
Stevens v. Bond, 44 Md. 506; Reeside 
v. Peter, 38 Md. 120; White v. Mal- 
colm, 15 Md. 529, 

Mass.—Streeter v. Ilsley, 151 Mass. 
291, 23 NE 837; Colcord v. Bettinson, 
131 Mass. 233; Model Loging House 
Assoc. v. Boston, 114 Mass. 133. 

Mich.—Yale v. Stevenson, 58 Mich. 
537, 25 NW 488. See Woodruff v. 
Coffman, 1389 Mich. 634, 103 NW 166. 

Minn.—Schoch y. Birdsall, 48 Minn. 


Hedges, 
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For this purpose it is ordinarily sufficient to follow 
the description contained in the mortgage or trust 
deed itself;*1 but the notice is fatally defective if 
it contains no description at all,®? although it refers 
It is not necessary 
to state whether the property consists of a town 
lot or unimproved land,** unless the statute so re- 
Clerical errors in the deseription which 
could not mislead will not invalidate the notice.*® 
Situs of property. If land is otherwise described 
with sufficient certainty the notice need not contain 
the name of the town where it is located,®? or even 
that of the state or county,** as the land will be pre- 
sumed to be in the state, and the court will take 
judicial knowledge of the county of location where 
the numbers of the section, township, and range are 


to the record of the instrument.#3 


quires.®® 


given,°9 


Quantity of property. A description stating that 
a larger quantity is to be sold than is covered by the 
mortgage is misleading and insufficient;4° but an 
overstatement of one eighth of the quantity has been 
A notice which states that 


held to be immaterial.*! 


441, 51 NW 382; Johnson v. Cocks, 
387 Minn. 530, 35 NW 436. 

Miss.—Hesdorffer v. Welsh, 127 
Miss. 261, 90 S 3; Yellowly v. Beards- 
Lev 76 Miss. 613, 24 S 973, 71 AmSR! 
536. ? 


Mo.—Noland v. Lee’s Summit Bank, 
129 Mo. 57, 81 SW 341; Stephenson v. 
January, 49 Mo. 465; Jackson v. Bin- 
nicker, 106 Mo. A. 721, 80 SW 682. 

Nebr.—Miller v, Lanham, 35 Nebr. 
aoe 53 NW 1010. 

N. C.—Douglas v. Rhodes, 188 N. C. 
580, 125 SE 261. 

R. I—Beacon Hill Land ‘Commave 
Bowen, 33 R. I. 404, 82 A 81; Fitz- 
patrick v. Fitzpatrick, 6. FR. Te 64575. 
AmD 681 

S. C.—Robinson v. Amateur Assoc., 
LAS Ch 148" 

S. D.—Gillette v. Abrahams, 42 S. 
D. 316, 174 NW 745; Loomis v. Stod- 
dard, 42 S. D. 272, 173 NW 859. 

Tenn.—Grace v. Noel Mill Co., (Ch. 
A.) 63 SW 246. 

Tex.—Texas Sav. Loan Assoc. v. 
Seitzler, 12 Tex, Civ. A. 551, 34 SW 


348. 

W. Va.—Copelan vy. Sohn, 75 W. 
Va. 83, 82 SE 1016. 

Wis.—Sexton v. Appleyard, 34 Wis. 
235. 

Austr. — Pendlebury  v. 
Mut. L. Assur. Soc., 18 Austr. 
676. 

[a] Descriptions held sufficient.— 
(1) An advertisement containing a 
full description of each lot, and of 
the buildings and lot upon which lo- 
eated, and referring to a plat show- 
ing the relative location of the lots, 
a copy of which was put up with 
the advertisement at the courthouse 
door and exhibited at the sale. Hol- 
ton Park Co, v., Gary, 133° Md. 509, 
ODM Ace en Ons (2) A notice which 
named the grantors, gave the date of 
the trust deed, book, page, etc., 
where recorded, described as being 
“that land and buildings known as 
the Melton-Rhodes Company or the 
Rhodes Company factory and consist- 
ing of about 6.75 acres,” and referred 
to the record deed of trust for de- 
scription by metes and _ bounds. 
Douglas v. Rhodes, 188 N. C. 580, 125 
SE 261. (8) A notice of foreclosure 
sale of platted property, subsequently 
replatted, whereby there was a re- 
arrangement of the streets and lots 
and a change of the dimensions and 
numbers of the lots, which excepts 
lots and ways released from the 
operation of the mortgage, reference 
to the mortgage, releases, and plats 
being made, is not defective for in- 
definiteness, where an examination of 
the record will disclose the lots and 
ways released. Beacon Hill Land Co. 


Colonia] 
GERER;, 
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Improvements 


v. Bowen, 33 R. I. 404, 82 A 81. (4) 
A notice describing the property as 
that conveyed by a certain deed, com- 
prising a brick building on lot 28, 
block 5, on the map in such county. 
i Copelan v. Sohn, 75 W. Va. 83, 82 SE 

[b] Description held insufficient.— 
A description of the property as “lot 
8, in block 109, of Coggins & Park 
addition to W. & Co.” Texas Sav. 
Loan Assoc. v. Seitzler, 12 Tex. Civ. 
A. 551, 34 SW 348. 

[c] Property released from the 
lien should not be included. People’s 
Sav. Bank v. Wunderlich, 178 Mass. 
453, 59 NE 1040, 86 AmSR 493. 


31. U. S.—Bell Silver, etc., Min. 
Co. v. Butte First Nat. Bank, 156 
U. S. 470, 15 SCt 440, 39 Li. ed. 497. 

Colo.—Loveland v.. Clark, 11 Colo. 
265, 18 P 544: 

Mass.—Stickney v. Evans, 127 
Mass. 202. See Austin v. Hatch, 159 
Mass. 198, 84 NE 95; Streeter v. 
Iisley, 151 Mass. 291, 23 NBD 837; Col- 
cord.v.. Bettinson, 181° Mass. 233; 


Model Lodging House Assoc. v. Bos- 
ton, 114 Mass. 133. 

Mont.—Butte First Nat. Bank v. 
Bell Silver, etc., Min. Co., 8 Mont. 32, 
LO Py 403) fait 56. Us, SS. 64705 dba SCs 
440, 39 L. ed. 497]. 

Nebr.—Miller v. Lanham, 35 Nebr. 
886, 53 NW 1010. 

R. I.—Beacon Hill Land Co. v. 
Bowen, 33 R. I. 404, 82 A 81; Keba- 
bin v. Shinkle, 26 R. I. 505, 59 A 748. 

S. C.—Robinson v. Amateur Assoc., 
PANS. (CLUss), 


gar men ogre v. Barksdale, 25 SE 
[a] Rule applied.—A notice, which 


refers to the mortgage and the rec- 
ord thereof, and which gives the 
same description of the property as 
is given in the mortgage, contains 
a proper description, although the 
property when mortgaged was 
platted, and although, subsequent 
thereto, the property has been re- 
platted, making a rearrangement of 
the sireets and lots, and changing the 
dimensions and numbers of the lots. 
Beacon Hill Land Co. v. Bowen, 33 
R. I. 404, 82 A 81. 

32. Rathbone v. Clarke, 9 AbbPr 
(N. Y.) 66 note; Yellowly v. Beards- 
ley, 76 Miss. 613, 24 S 973, 71 AmSR 


536. ‘ 
Yellowly v. Beardsley, supra. 

34. Austin v. Hatch, 159 Mass. 
198, 34 NE 95; Robinson vy. Amateur 
Assoc., 14 S."C.. 148. 

[a] The notice need not mention 
buildings erected by a tenant with- 
out procuring execution of his lease 
by the mortgagee as well as the 
mortgagor. Kebabian vy. Shinkle, 26 


[§ 1391 


the sale will be of the property described ‘‘or so 
much thereof as may be necessary’’ to satisfy the 
debt secured is sufficient,4? while on the other hand, 
although a portion of the property may be sufficient 
to satisfy the debt, it is not wrong to advertise the 
Where a part of the property described 
in the mortgage and notice is released prior to the 
sale, and such fact is not announced by the auc- 
tioneer, the sale is invalid.*4 


on property. While it has been 


held that failure of the notice to mention or properly 
describe improvements on the mortgaged premises, 
if shown to be prejudicial to a sale for a fair and 
adequate sum, may be ground for setting aside the 
sale,#® this result will not follow where there is noth- 
ing to show that the defect misled anyone or had any 
prejudicial effect on the sale.*® 
firmation of a sale has been refused where large 
tracts of land comprising several farms were sold 
under a description by reference to plat merely and 
without any statement of the character of the prop- 
erty or of the nature of the improvements.‘ 


But judicial con- 


Reel DOOF 59 A 743. 

35. Rathbone v. Clarke, 9 AbbPr 
(CN. Y.) 66 note. 

36. Loomis v. Stoddard, 42 S. D. 
272, 173 NW 859. 

[a] Abbreviations such as “w. hf. 
of then. w. ar.sof sec. 35 in t. 23, n. 
of r. 4, w.,” will not vitiate the no- 
tice. Bansemer v. Mace, 18 Ind. 27, 
81 AmD 344. 

[b] Property erroneonsly included. 
—The inclusion in a notice and sale 
of property not covered by the mort- 


gage renders it merely voidable. 
Chace v. Morse, 189 Mass. 559, 76 
NE 142. 


37. Dickerson v. Small, 64 Md. 395, 


1 AL 8707 Curry. -v. Hill,43 Waves 
370. 
88. Nichols v. Nichols, 192 Ala. 


206, 68 S 186; Shannon v. Hay, 106 
Ind. 589, 7 NE 376. 

9. Richardson v. Hedges, 150 Ind. 
oa 49 NE 822; Brown v. Ogg, 85 
In 


234. 
Judicial notice of political divisions 
generally see Evidence §§ 1865— 
1873. 

40. Fenner v. Tucker, 6 R. I. 551 
(because persons who might be dis- 
posed to purchase the quantity de- 
scribed in the mortgage may not 
wish to purchase the quantity de- 
scribed in the notice, and therefore 
might not attend the sale). 


41. Schoch vy. Birdsall, 48 Minn. 
441, 51 NW 382. 

42. Snyder v. Hemmingway, 47 
Mich. 549, 11 NW 3881. 

43. Cleaver v. Matthews, 83 Va. 
801, 3 SE 439; Curry v. Hill, 18 W. 


Va. 370. 

44. People’s Sav. Bank v. Wunder- 
lich, 178 Mass, 453, 59 NE 1040, 86 
AmSR 493. 

140 Md. 


45. Cockey v. 
body, delS WANT. 

45. Cockey v. Hampson, 140 Md. 
bby 11S) As72 Holton ark VCore 
Gary, 183 Md. 509, 105 A 751; Lepper 
v. Mooyer, 82 Md. 649, 33 A 263; 
Brown vy. Wentworth, 181 Mass. 49, 
62 NE 984; Austin v. Hatch, 159 


Hampson, 


Mass. 198, 34 NE 95; Sumrall v. Chaf- 


fin, 48 Mo. 402; Pence v. Jamison, 
80 W. Va. 761, 94 SE 383. 

{a] MTlustration. — An advertise- 
ment of a town lot upon which there 
is a house, describing such lot by 
metes and bounds and giving the 
number of the lot on the town plat 
and the deed book and page where 
such plat is recorded, is sufficient, 
without stating that there is a build- 
ing upon such lot and the character 
thereof. Pence v. Jamison, 80 W. Va. 
761, 94 SE 3838. 

47. Carroll v. Hutton, 88 Md. 676, 
41 A 1081. ; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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Bffect of death of grantor. Where the grantor in 
a security deed dies, and the grantee undertakes 
to exercise the power of sale, the property should be 
advertised and sold as the property of the grantor’s 
estate.*§ 

[§ 1892] (6) Description of State of Title. If the 
notice attempts to describe the state of the title the 
description must be exact.*® Thus if it erroneously 
states that the property will be sold subject to prior 
encumbrances, there being none outstanding, it is 
fatally defective; °° and conversely, if no attention 
is called to the fact that the only title sold is an 
equity of redemption from a superior lien, the pur- 
chaser cannot be compelled to complete his pur- 
chase.** On the other hand it has been held that 
the notice need not state the existence of prior mort- 
gages.>? 

[§ 13893] (7) Amount Claimed as Due. Ordinarily 
it is not necessary that the notice should state. the 
amount of the indebtedness,°* although it is a com- 
mon practice to insert such a statement in the no- 
tice,>+ and in some jurisdictions there are statutes 
requiring that this shall be done,®> in which case 
the notice is insufficient if the amount claimed to 
be due is omitted.5® Where the statute requires 
the amount to be stated, or the notice undertakes 
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to state it, it is sufficient if the amount is given with 
reasonable certainty, or data given from which it 
can be computed, without going into details as to 
the particular nature of the debt or of the default 
alleged,°? and a mistake or inaccuracy in the 
amount,°* or an overestimate of what is due, espe- 
cially if the excess is small, will not vitiate the 
sale, unless shown to have been fraudulently in- 
tended or to have resulted in injury to the mort- 
gagor;°® but a gross overstatement of the amount, 
so excessive that it might deter and discourage bid- 
ders, will render the sale invalid.®° Under a statute 
requiring the notice to state the amount of taxes 
paid by the mortgagee, it is not necessary to give 


the year of levy, the date of payment, or to state 


that the party holds the tax receipts.*? 

Where several lots are covered by the same mort- 
gage and the amount thereof is apportioned among 
them, so that each is bound only for an aliquot share 
of the total indebtedness, a notice of sale must show 
the amount due on each of the lots separately, and if 
it states only the amount of the entire debt claimed 
to be due it is insufficient and the sale invalid.®? 

[§ 1394] (8) Time and Place of Sale. Place. The 
notice must specify the place at which the sale will 
be held with such a degree of certainty that in- 


48. Alexander v. Chipstead, 152 Md.—White v. McClellan, 62 Md.| 563, 43 NE 804; Reedy v. Millizen, 
Ga. 851, 111 SE 552; Greenfield v. | 347. 155 Tll. 636, 40 NE 1028; Fairman 
Stout, 122 Ga. 303, 50 SE 111. ‘ Minn.—Moller Robertson, 146|]v. Peck, 87 Ill. 156; Hamilton v. 

49. Ga.—Beckom vy. Small, 152 Ga.| Minn. 265, 178 NW 590; Hage v. Ben-| Lubukee, 51 Ill. 415, 99 AmD 562; 
149, 108 SE 542. ner, 111 Minn. 365, 369, 127 NW.3| Bowman v. Ash, 36 Ill. A. 115 [aff 

Ill.— Equitable Trust Co. v. Fisher,| [cit Cyc]; Trafton v. Cornell, 62|143 Ill. 649, 32 NE 486]. 

106 Ill. 189. Minn. 442, 64 NW 1148; Kirkpatrick Ind.—Richardson v. Hedges, 150 


Mass.—Long v. Richards, 170 Mass. 
120, 48 NE 1083, 64 AmSR 281; Calla- | 48 
ghan v. O’Brien, 136 Mass. 378; Fowle 
v. Merrill, 10 Allen 350. 

Mich.—Flax v. Bay County Mut. 
Bldg., ete., Assoc.; 198 Mich. 676, 165 


NW 783. 


261, 27 NW 31. 


v. Lewis, 46 Minn. 164, 47 NW 970, 


D316, 174 NW 745. 
Wis.—Maxwell v. Newton, 65 Wis. 


Ind. 53, 49 NE 822. 


Md.—White v. McClellan, 62 Md. 
S. D.—Gillette v. Abrahams, 42 S.| 347. 
Mass.—Way v. Dyer, 176 Mass. 448,- 


57 NE 678; Model Lodging House 
Assoc. v. Boston, 114 Mass, 1338. 


NW 835, 839 [quot Cyc]. 

N. H.——Pearson v. Gooch; 69° N. “Hi. 
208, 40 A 39 

N. vo Burnet Vv. 
Johns. Ch. 35. 

{a] A notice is not misleading 
which fails to state that a prior 
mortgage on the property to be sold 
was executed to secure the same debt 
secured by the trust deed under 
which sale is to be made. Weld v. 
Rees, 48 Ill. 428. 

[b] Status of title sufficiently set 
out.—Beckom vy. Small, 152 Ga. 149, 
108 SE 542. 

50. Equitable Trust Co. v. Fisher, 
106 Ill. 189, Long vy. Richards, 170 
Mass. 120, 48 NE 1083, 64 AmSR 
281; Pearson v. Gooch, 69 N. H. 208, 
40 A 390; Burnet v. Denniston, 5 
Johns. Ch. (N. Y.) 35, 

51. Callaghan v. O’Brien, 136 
Mass. 378; Fowle v. Merrill, 10 Allen 
(Mass.) 350. 

52. Flax v. Bay County Mut. 
Bldg., etc., Assoc., 198 Mich. 676, 165 
NW 835.: 
lhe Ala.—Wiswall v. Ross, 4 Port. 

li, 

Ill.—Jenkins v. Pierce, 98 Ill. 646. 

Minn.—Hage v. Benner, 111 Minn. 
365, 369,127 NW 3 [cit Cye]. 

Nebr.—Stratton v. Reisdorph, 35 
Nebr. 314, 53 NW 136. 

Tex.—Gooch v. Addison, 13 Tex. 
Civ. As 76, 35 SW. 83: 

54. Rate) v. Denniston, 5 


Denniston, 5 


Johns. 


GCieGN. ee 35; Johnson v. Turner, 
feOn niet awk 216; and cases supra 
note 53. 


[a] Amount of future install- 
ments.—A notice which does not 
specify the exact amount of future 
installments to which the premises 
are to be subject in the hands of 
the purchaser is calculated to destroy 
competition and is sufficient to avoid 
Jencks vy. Alexander, 11 Paige 
(N, Yane9, 

55. See statutory provisions. 

56. Ill.—Reedy v. Millizen, 
Ill. 636, 40 NE 1028. 


155 


And see cases infra notes 57-62. 

57. Reedy v. Millizen, 155 Ill. 636, 
40 NE 1028; Hoyt v. Pawtucket Sav. 
Inst., 110 Ill... 390; Dalzell v. Fahse, 
155 Minn, 211, 193 NW 162; Moller 
v. Robertson, 146 Minn. 265, 178 NW 
590; Trafton v. Cornell, 62 Minn. 
442, 64 NW 1148; Kirkpatrick v. 
Lewis, 46 Minn. 164, 47 NW 970, 48 


NW 783; Jones v. Cooper, 8 Minn. 
334. 
[a] Notice held sufficient.—-Dal- 


ze v. Fahse, 155 Minn. 211, 198 NW 
162. 

[b] Interest part of mortgage 
debt.—A statement that ten dollars 
is due upon the mortgage debt is 
good although the amount is accrued 
interest and not a part of the prin- 
cipal, Trafton v. Cornell, 62 Minn. 
442, 64 NW 1148. 

[c] Acceleration of maturity.—(1) 
The whole sum secured by the mort- 
gage declared to be due and payable 
for a default in interest, as per- 


mitted by the mortgage, is, for pur- |’ 


pose of the foreclosure, the amount 
actually due, and the notice of fore- 
closure, stating that as the amount 
claimed to be due, with accrued in- 
terest, complies with the statute. 
Moller v. Robertson, 146 Minn. 265, 
178 NW 590. (2) Where the mort- 
gagee is authorized to declare the 
principal debt due upon default in 
payment of interest. or an install- 
ment of principal, a recital of such 
default, and that the option has been 
exercised to declare the whole debt 
due and payable, sufficiently shows 
the amount claimed to be due. Hoyt 
v. Pawtucket Sav: Inst., 110 MI). 
390. 
58. Bansemer v. Mace, 18 Ind. 27, 
81 AmD 344 (a notice which states 
an amount less than that actually 
on is not void). 
U. S.—Swenson vy, 
Per “444, 1 McCrary 96, 
Cal. —Savings, es Soc. v. Burnett, 
106 Cal. 514, 39 P 92 
Ill—Kerfoot v. Billings, 160 Il). 


Halberg, 1 


Mich.-—Flax v. Bay County Mut. 
Bldg., ete, Assoc., 198 Mich. 676, 
165 NW 835, 839 [cit Cyc]; Cook 
v. Foster, 96 Mich. 610, 55 NW 1019; 
ane v. Truax, 47 Mich. 251, 10 NW 
358. 

Minn.—Bowers sv. Hechtman, 45 
Minn. 238, 47 NW 792; Menard v. 
Crowe, 20 Minn. 448; Butterfield Vv. 
Farnham, 19 Minn. 85; Asa | v. 
Merriam, 6 Minn. 168. 

Mo.— Miller v. Evans, 35 Mo. 45. 

N. Y.—Mowry v. Sanborn, 62 Barb. 
223 [rev on other grounds 65 N. Y. 
581]; Klock v. Cronkhite, 1 Hill 107; 
Jencks v. Alexander, 11 Paige 619. 

N. D.—Martin v. "Yager, 30 N. D. 
577, 153 NW 286. 

Ont.—Schario v. Jackson, 18 Ont 
WN 2383. 

é€o. Il]l.—Fairman v. Peck, 87 IIll.° 
156; Hamilton vy. Lubukee, 51 Ill. 415, 
99 AmD 562. 


Mass.—Russell v. Bon, 221 Mass. 
370, 108 NE 1048. 
Minn.—Seiler v. Wilber, 29 Minn. 


307, 18 NW 136; Spencer v. Annon, 4 
Minn. 542. 

Miss.—Carey v. Fulmer, 74 Miss. 
N29. BIS (52: 

Tenn.—Grace v. Noel Mill Co., (Ch. 
A.) 638 SW 246. 

[a] MTllustrations.—(1) A_ state- 
ment that five thousand dollars is 
due when the true amount is only 
five hundred dollars is fatal. Grace 
v. Noel Mill Co., (Tenn. Ch. A.) 63 
SW 246. (2) So where the notice 
claimed one thousand six hundred 
dollars, the true amount being less 
than a thousand. Spencer v. Annon, 
4 Minn. 542. (38) A claim of as much 
again as is due vitiates the notice. 
Sara v. Fulmer, 74 Miss. 729, 21 S 
752. 

61. Jones v. Cooper, 8 Minn. 334, 

62. Child v. Morgan, 51 Minn. 116, 
52 NW 1127; Bitzer v. Campbell, 47 


Minn. 221, 49 NW 691; Mason v. 
Goodnow, 41 Minn. 9, 42 NW 482; 
Grace v. Noel Mill Co., (Tenn. Ch. 


A.) 63 SW 246. 
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tending bidders will not be misled but will easily be 
able to find it,°* and if the mortgage itself contains 
directions as to the place of sale, the notice must 
be in conformity with such directions;°* and where 
the notice itself cannot be produced, parol evidence 
is admissible to show that the place of sale was 


properly designated.® 
Time. 


63. %Ill.—Gregory vy. Clarke, 75 Ill. 
485. 

Md.—Patterson v. Miller, 52 Md. 
388. 


Mich.—McCammon v. Detroit, etc., 
R. Co:, 103 Mich. 104, 61 NW 273. 

Minn.—Johnson v. Cocks, 37 Minn. 
530, 35 NW 436; Bottineau v. Adtna 
Leldns. ACom 13 |. Minn 125) a6. eNiW 
849; Thorwarth v. Armstrong, 20 
Minn. 464; Golcher_v. Brisbin, 20 
Minn. 453; Merrill v. Nelson, 18 Minn, 
366. 

Miss.—Weyburn v. Watkins, 90 
Miss. 728, 44 S 145; Yellowly v. 
Beardsley, 76 Miss. 613, 24 S 973, 
71 AmSR 536. 

Mo.—Stephenson vy. January, 49 Mo. 
465; Powers v. Kueckhoff, 41 Mo. 425, 
97 AmD 281; Beatie v. Butler, 21 Mo. 
313, 64 AmD 234. 

N,. Y.—Hornby v. Cramer, 12 How 
Pr 490; Burnet, v. Denniston, 5 Johns. 
Ch, 35. 

R. I—Beacon Hill Land Co. v. 
Bowen, 33 R. I. 404, 82 A 81; Fitz- 
patrick v. Fitzpatrick, 6 R. I. 64, 75 
AmD 681. 

S. D.—Gillette v. Abrahams, 42 S. 
D. 316, 174 NW 745. 

[a] If the place stated does not 
exist, the sale will be void. Botti- 
neau v. Adtna L. Ins. Co., 31 Minn. 
125, 126, 16 NW 849 (“the designa- 
tion of a place of sale is an essen- 
tial requisite of the notice, without 
which it is in law no notice what- 


ever’). 

[b] Notices held sufficient.—(1) 
A notice of foreclosure sale of 
platted property, subsequently re- 
platted by rearranging the streets 
and lots, which states the place of 
sale as on the premises on a desig- 
nated lot “at the northeasterly cor- 
ner” of designated streets, is not 
insufficient for failing properly to 
state the place of sale, since the ref- 
erence to the lot does not expressly 
refer to the original plat, but may 
refer to the replat, and since the 
sale was had on the designated lot 
of the replat, and since there is no 
evidence that anyone was deterred 
from attending the sale by the de- 
scription of the place. Beacon Hill 
Land Co. v. Bowen, 33 R. I. 404, 82 
A 81. (2) A notice is sufficiently 
certain as to the place of sale which 
states that it will take place “‘at the 
courthouse in the village of Mason, 
Ingham county.” McCammon vy. De- 
troits fete. WRzniCoyr 103). Mich. -104, 
61 NW 2738. (3) Under a statute re- 
quiring the place of sale to be stated, 
it is sufficient to designate it as in 
front of the office of the _ register 
of deeds of the county, without giv- 
ing the location of his office. Merrill 
v. Nelson, 18 Minn. 366. (4) A no- 
tice of sale which states that the 
sale will take place at the City Hall, 
New York, is sufficient without giv- 
ing: a more. definite description, 
Hornby v. Cramer, 12 HowPr (N. Y.) 
490. 

[ec] Notice held insufficient.—If 
the designated place has no existence, 
as where the notice states that the 


The notice must also give the time of the 
sale with equal certainty,®® stating not only the day 
but also the hour at which it will be held. 
will not, however, be set aside after the lapse of 
a long period of time merely because the notice 
failed to specify the hour of the day when it would 
be held, if neither the statute nor the mortgage 
itself required that the hour should be named.°* 
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And a notice announcing that the sale will be held 
between certain hours is sufficient: if the hours 
named belong to the business portion of the day, 
and no one is misled.%° 
of the year may be so palpable as not to mislead,*°® 
or it may be cured by consideration of the context,’? 


An error in the statement 


or by reference to the date of the paper in which > 


A sale 


sale will take place in front of the 
courthouse in a certain village which 
contains no courthouse, a sale made 
thereunder is invalid. Bottineau v. 
Attna L. Ins. Co., 81 Minn. 125, 16 


NW 849. 
geet Colcord yv. Bettinson, 131 Mass. 
[a] Destruction of courthouse.— 


(1) Where a trust deed requires the 
sale to be made at a courthouse 
which is subsequently destroyed by 
fire, a notice of sale should state 
the courthouse actually in use at the 
time of the sale. Wilhelm | v. 
Schmidt, 84 Ill. 183; Alden v. Goldie, 
82 Ill. 581; Gregory v. Clarke, 75 Ill. 
485; Hambright v. Brockman, 59 Mo. 
52. (2) A notice which states that 
the sale will occur at a place where 
the courthouse stood is not valid. 
Hambright v. Brockman, supra. But 
compare infra § 1414. 

[b] If the place of sale is left 
to the discretion of trustees, the no- 
tice may state a place of sale out- 
side of the state in which the lands 
are Situated, provided it is not prej- 
udicial to the parties. Ingle.v. Jones, 
43 Iowa 286. 

[c] Where a statute requires the 
sale to take place within the county, 
the mortgagee may.advertise the sale 
to take place anywhere within the 
county, although the power in the 
mortgage stipulates that the sale 
should take place upon the premises. 
Butterfield v. Farnham, 19 Minn. 85. 

[d] Where two trust deeds upon 
the same property provide for dif- 
ferent places of sale, a trustee fore- 
closing both securities may adver- 
tise the sale to occur at either place. 
Rice v. Brown, 77 Ill. 549. 


es Wilkerson v. Allen, 67 Mo, 
66. Ga.—Garrett v. Crawford, 128 


Ga. 519, 57. SH).792, 119) AmSR 398, 

11 AnnCas 167. 

ae ate Brnees v. Miller, 52 Mad. 
Minn.—Thorwarth vy. Armstrong, 

20 Minn. 464; Menard v. Crowe, 20 

Minn. 448, 


Miss.—Weyburn v. Watkins, 90 
Miss. 728, 44 S 145; Yellowly v. 
Beardsley, 76 Miss. 618, 24 S 973, 


71 AmSR 536. 

Mo.—Stephenson vy. January, 49 Mo. 
465; Powers v. Kueckhoff, 41 Mo, 425, 
97 AmD 281. 

N. C.—Hayes v. Pace, 
288, 293, 78 SEH 290 [quot Cyc]. 

R. I.—Fenner v. Tucker, 6 R. I. 551; 
Fitzpatrick vy. .Fitzpatrick, 6.R. I. 
64, 75 AmD 681. 

S. D.—Gillette v. Abrahams, 42 S. 
D, 316, 174 NW 745; Jensen y. An- 
drews, 39 S. D. 104, 163 NW 571, 
572 [cit Cyc]; Hanson v. Kitterman, 
23 8. D. 220, 121 NW 389. 

[a] Notice held sufiicient.—W here 
a notice dated December 7 stated that 
the sale would be made “on the 28th 
of December next,” this could not 
mislead purchasers into. supposing 
that the December of the following 
year was meant, Gray v. Shaw, 14 
Mo. 341. 
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it is printed.*? But where the error in the statement 
of the year of sale may prove misleading, the no- 
tice is insufficient.’ 

[§ 1395] (9) Date and Signature. 
the date of the notice of sale is not generally re- 
garded as material in any such sense as to affect 
the validity of the sale.** 
lidity of a notice that it should appear to emanate 


An error in 


It is essential to the va- 


{[b] Defective figure—A° mort- 
gage foreclosure sale is not ren- 
dered invalid by reason of a defective 
figure in the date of the sale as 
published in the notice of sale, where 
a close inspection shows the correct 
date. Hanson v. Kitterman, 23 S. D. 
220, 121 NW 389. 

67. Slater v. Taylor, 109 Minn. 
492, 124 NW 3, 134 AmSR 793; Hayes 
v. Pace, 162. N. C. 1288, 2935-73) SH 
290 [quot Cyc]; Fitzpatrick v, Fitz- 
patrick, 6 R. I. 64, 75 AmD 681; Jen- 
sen v. Andrews, 39 S. D. 104, 163 NW 
5T1,' 572" Lei Cye]. 

[a] Exact hour; when need not be 
stated.— Where a_ statute requires 
that the notice should specify the 
time of sale, which must occur be- 
tween the hours of nine o’clock A. M. 
and the setting of the sun, the notice 
will be sufficient without stating a 
particular hour. Thorwarth v. Arm-_ 
strong, 20 Minn. 464; Menard vy. 
Crowe, 20 Minn. 448; Meier v. Meier, 
105 Mo. 411, 16 SW. 223. 

[b] Omission of letters “A. M.2— 
Where the statute requires all fore- 
closure sales to take place “between 
9 o’clock a. m. and the setting of the 
sun,’ a notice that the sale will take 
place on a specified day “at ten 
o’clock thereof,’’ without adding the 
letters ‘“‘A. M.,’”’ sufficiently indicates 
the hour of the sale as 10 A. M. 
Slater v. Taylor, 109 Minn. 492, 124 
NW 3, 1384 AmSR 793. ; 

68. Menard v. Crowe, 20 Minn., 
448; Meier v. Meier, 105 Mo. 411, 16 
SW 223. 

69. Burr v. Borden; 61 Ill. 389 
(between 9 A. M. and 4 P. M.); 
Northrop v. Coover, 23 Kan. 432 (be- 
tween 10 A. M. and 4 P. M.). 

Nu Jensen .v. Weinlander, 25 Wis. 

[a] Thus a notice of a sale to take 
place in 1761 when 1861 is meant 
does not vitiate the sale. Jensen v. 
Weinlander, 25 Wis. 477. ) 


ner Mowry v. Sanborn, 68 N. Y. 
Jo, 
72. Parmly v. Walker, 102 Ill. 617. - 
[a] Where no year is stated, the 


current year is meant, and the date 
may be supplied from the paper. 
Parmly v. Walker, 102 Ill. 617 


73. Fenner v. Tucker, 6 R. i 551. 
74 U. S—Bacon v. Northwestern 
Muty Dit tinss: Cox 131s UeeSamzbss 


SCE. 7387, sca edn eae, lise 
Ind.—Bansemer v. Mace, 18 Ind. 
27, 81 AmD 344. 
Mich.—Reading v. Waterman, 46 
Mich, 107, 8 NW 691. 
A SRE eee v. Merriam, 6 Minn. 
Miss.—Weyburn 90 
Miss. 728, 44 § 145, 
N. D.—Kyllonen vy. Acme Harvest- 
ing Mach. Co., 48 N. D. 38, 182 NW 


m 
(Civ. 
Wis.—Jensen vy. 25 
Wis. 477. 
[a] Premature notice.—(1) A no- 
tice of sale dated more than six 
months before the note fell due is 


v. Watkins, 


Tex.—Wilson v. 


Armstrong, 
A.) 236 SW 755. 


W einlander, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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from a person having authority to execute the 
power.’® Accordingly such notice should be signed 
by the person foreclosing, whether he is the mort- 
gagee or the trustee in a deed of trust;7® but it is not 
necessary that such a trustee should physically write 
his name on the notice; the creditor secured may 
sign the trustee’s name with the latter’s consent.7* 
So a notice signed by an agent or attorney of the 
mortgagee or trustee is good,’® especially where the 
mortgage itself was executed to such person as 
agent;*® and a notice signed merely, ‘‘by order of 
the mortgagee’’ without giving his name, has been 
held sufficient.8° It is not essential that the signa- 
ture appear at the foot of the notice;’! and if the 
law only requires that the notice should show the 
name of the person making the foreclosure, it is 
enough if his name appears in the body of the no- 
tice.*? 

Notice by substituted trustee. A sale by a sub- 
stituted trustee is not void because he signed the 
notice of sale before he was formally designated as 
substitute trustee, if he was properly designated at 
the time he posted the notice.** 

Assignment of mortgage. Where there has been 
an assignment of the mortgage, the notice of fore- 
closure sale is generally required to specify the name 
of the assignee or assignees,** and to be signed by 
such assignee or assignees;®° and where the assign- 
ment is made after advertising the sale the assignee 
must advertise anew in his own name.*° But the 
fact that a notice which was signed by the sheriff 
and the assignee’s attorney, and which discloses the 
name of the assignee in the body of the notice, was 
not signed by the assignee, does not invalidate the 
sale.87 Under a mortgage to a corporation con- 
ferring power of sale on the mortgagee or a person 
named as its attorney or agent, which was assigned, 
and by the assignee reassigned to the attorney or 
agent so named, for collection, the fact that he 
signed the advertisement as assignee rather than as 
attorney or agent did not render the sale invalid.s* 

Death of mortgagee or trustee.®® A notice signed 
with the name of a deceased person and purporting 
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to be by his authority is void,®° and cannot be cured 
by proof that, in fact, the notice was given by an- 
other person.®t But where a trust deed provides 
that the trustees or the survivor of them may exe- 
cute the trust, a notice given by both trustees is 
effective, although subsequently .one of them dies, 
and sale is made by the survivor without further 
notice.°? Ordinarily the administrator signs the no- 
tice in his own name, adding his official designation 
and without reciting the fact of his appointment as 
such. 

[§ 13896] 3. Mode of Giving Notice—a. In General. 
Provisions either of the general law or of the mort- 
gage or deed of trust itself directing that notice 
shall be given in a particular manner are mandatory 
and must be strictly followed.9* Sometimes per- 
sonal notice to the mortgagor or his representa- 
tives,®> or to subsequent grantees and encumbrane- 
ers,°° or to the occupant of the premises %” is re- 
quired. As a matter of convenience, personal service 
upon the mortgagor is usually dispensed with, and 
publie notice is given either by publication in a 
newspaper °° or by posting.®® Although the statute 
only requires notice by posting in public, places, the 
parties may provide in the mortgage for such addi- 
tional notice as they think proper.t_ Where no par- 
ticular mode is prescribed, the means chosen must 
be reasonably adapted to the purpose of giving pub- 


_lieity to the sale.? ; 


Election as to mode. Where a mortgage provided 
that a sale could be made by advertising the same 
for a specified period in a newspaper, ‘‘by posting 
up written or printed notices in four public places’’ 
in the county, it was held that the word ‘‘by’’ was 
intended for ‘‘or,’’? and that the notice might be 
given in either mode.® 

[§ 1397] b. Personal Notice—(1) Necessity—(a) 
To Mortgagor or Representatives. In the absence of 
any provision therefor, either in the statute or in the 
mortgage or trust deed itself, personal notice to the 
mortgagor or grantor is not a condition precedent 
to the valid exercise of a power of sale,* unless in 
cases where a promise was given to the mortgagor 


not effective. Woodruff v. Coffman, 85. Roche vy.» Farnsworth, 106 96. See infra § 1398. 

139 Mich, 634, 103 NW 166. (2) But Mass. 509; Hathorn vy. Butler, 73 97. See infra § 1399. ‘ 
an advertisement dated April 7, of a}] Minn. 15, 75 NW 743; Dunning v. 98. See infra §§ 1401-1408. 
sale to take place on March 3 pre-| McDonald, 54 Minn, 1, 55 NW 864, 99. See infra § 1409 


ceding, was held to be a mere clerical 
error. Mitchell v. Nodaway County, 
80 Mo. 257. 

75.- Roche v. Farnsworth, 106 
Mess. 509; Niles v. Ransford, 1 Mich. 
338, 51 AmD 95; Powell v. Gagnon, 
52 Minn. 232, 53 NW 1148; Bausman 
v. Kelley, 38 Minn. 197, 36 NW 333, 
8 AmSR 661. 

76. Ansel v. Bradley, 37 Ont. L. 
142, 10 OntWN 257, 31 DomLR 297. 

[a] Mistake in name of one of 
the trustees at the bottom of the 
advertisement has been held to be 


immaterial, Stephenson v, January, 
49 Mo. 465. 

77. Crutchfield v. Hewett, 2 App. 
DACA cise 


78. Munson v. Ensor, 94 Mo. 504, 
7 SW 108; Davidson v. Houge, 44 N. 
D. 449, 176 NW 121; Wilson v. Arm- 
strong, (Tex. Civ. A.) 236 SW 755. 

79. Menard v. Crowe, 20 Minn. 448. 

80. Fitzpatrick v. Fitzpatrick, 6 
R. I. 64, 75 AmD 681. 

81. Ansell v. Bradley, 37 Ont. L. 
142, 10 OntWN 257, 31 DomLR 297. 

82. Michigan State Ins, Co. v. 
Soule, 51 Mich. 312, 16 NW 662; 
Bailey v. Hendrickson, 25 N. D. 500, 
143 NW 134, AnnCas1915C 739; Lock- 


hart v. Yorkshire Guarantee, etc., 
Corps, utd: 14 “B.C. 728: 
83. Wilson v. Armstrong, (Tex. 


Civ. A.) 236 SW 755. 
84. See supra § 1389. 


86. Niles v. Ransford, 1 Mich. 338, 
51 AmD 95. 

87. Bailey v. Hendrickson, 25 N. 
a 500, 143 NW 134, AnnCasi915C 

88. Barroll v. Benton, 121 Md: 174, 
88 A 101. 

89. As suspending or revoking 
power of sale see supra § 1348. 

Exercise of power of sale by execu- 
tor or administrator of: 

Mortgagee see supra § 1372. 
Trustee see supra § 1373. 

90. Ford v. Nesbitt, 72 Ark. 267, 
79 SW 793; White v. Secor, 58 Iowa 
533, 12 NW 586; Clark v, Mitchell, 81 
Minn. 438, 84 NW 327; Welsh v. 
Cooley, 44 Minn. 446, 46 NW 908; 
Sanborn v. Eads, 38 Minn. 211, 36 
NW 338; Bausman vy. Kelley, 38 Minn, 
197, 36 NW 3338, 8 AmSR 661. 

91. See cases supra note 90. 

$2. Wilhelm v. Robertson, 38 Cal. 
A219 iS POTS 

93. Baldwin v. Ailison, 4 Minn. 25. 

[a] Executors of a mortgagee 
sufficiently disclosed their interest in 
the notice by affixing to their names 
the words “executors of A B, de- 

Peo. v. Prescott, 3 Hun (N. 
pos) yee ty 


94. Winbigler v. Sherman, 175 Cal. 
270,165 P 9438; Sears v. Livermore, 
17 Iowa 297, 85 AmD 564. And see 
infra §§ 1397-1409. 

95. See infra § 1397. 


1. Smith v. Albright, (Tex. Civ. 


A.) 261 SW 461; Chamberlain v. 
Trammell, 61 Tex, Civ. A. 650, 131 
SW 227. 


2. Carroll v. Hutton, 91 Md. 379, 
46 A 967. 

3. Watson v. Sherman, 84 Ill. 263. 

4. Cal.—Duncan vy, Wolfer, 60 Cal. 
AS 120; 212) F 1390; 

Ga.—Hiers v. Exum, 158 Ga. 19, 
122 SE 784; King v. Walker, 141 Ga. 
63, 80 SE 312; Garrett v. Crawford, 
128 Ga. 519, 57 SE 792, 119 AmSR 
398, 11 AnnCas 167. 

Ill.—Ritchie v. Judd, 187 Ill. 453, 
27 NE 682; Irish v. Antioch College, 
126 Ill. 474, 18 NE 768, 9 AmSR 6388; 
Hoodless v. Reid, 112 Ill. 105, 1 NE 
118; Cleaver v. Green, 107! Ill. 67; 
Equitable Trust Co. v. Fisher, 106 
Ill. 189; Marston vy. Brittenham, 76 
Li, Olle ban ceton edie 6ce lao wana 
Munson, 60 Ill. 371. 

Mass.—Briggs v. Briggs, 135 Mass, 
306; Learned v. Foster, 117 Mass. 
365; Dyer v. Shurtleff, 112 Mass. 165, 
17 AmD 77. 

Mich.—Moss v. Keary, 231 Mich. 
295, 204 NW 98. 

Miss.—Searles v. Kelley, 88 Miss. 
228, 40 S 484, 8 LRANS 491. 

Mo.—Jopling v. Walton, 138 Mo. 
485, 40 SW 99; Harlin v. Nation, 126 
Mo. 97, 27 SW 330; Hurt v. Kelly, 43 
Mo. 238. 

N. C.—Call v. Dancy, 144 N. C. 494, 
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that a sale should not be made without notifying 
him, or where the conduct or situation of the par- 


ties was such that he was justified 


notice,® although failure to comply with a voluntary 


promise of personal service is no 
peaching the sale at the instance of 
brancer where publication is the 
quired. But where, by the statute 
of the instrument to be foreclosed, 


of the intended sale is required, such notice must 
be given in order to render the sale valid,’ except 
where the mortgagor has parted with his equity of 


redemption,® in which case the purch 
entitled to notice.2 Where the sta 


given to some only of the persons entitled thereto, 
the sale is valid as against the persons actually 


served with notice, although it may 
against others not likewise served.'° 


57 SE 220; McIver v. Smith, 118 N. 
CG. 733. 23 SH 971; Carver v. Brady, 
104 N. C.:219, 10 SE 565; Manning 
v. Elliott, 92 N. C. 48; Bridgers v. 
Morris, 90 N. C. 32 [overr Capehart 
VaebIses, lc IN. Cy Zoli). 

N. D.—Bailey v. Hendrickson, 25 
N. D. 500, 143 NW 134, AnnCas1915C 
739; Grove v. Great Northern Loan 
Co., 17 N. D. 352, 116 NW 345, 138 
AmSR 707. 

Tex.—Hampshire v. Greeves, 104 
Tex. 620, 143 SW 147 [aff (Civ. A.) 
130 SW 665]; Fischer v. Simon, 95 
Tex. 234, 66 SW 447, 882; McCullough 
Vv. Hurt, (Civ..A.) 175 SW _ 781; Cor- 
bett v. Sweeney, (Civ. A.) 151 SW 


858; Morris v. Simmons, (Civ. A.) 
138 SW 800; Fischer v. Simon, (Civ. 
A.) 66 SW 882; Georgi v. Juergen. 
(Civ. A.) 66 SW 873; Swain Vv. 
Mitchell, 27 Tex. Civ. A. 62, 66 SW 
61 


Wis.—Schroeder v. Arcade Theater 
Co., 175 Wis. 79, 184 NW 542. 

Alta.—Hamilton v. York, 13 Dom 
LR 3, 24 WestLR 579, 4 WestWkly 
859. 

B. C.—Dominion Trust Co. 
Bower, 3 WestLR 157. 

Man.—Campbell v. Imperial Loan 
Co., 18 Man. 144, 8 WestLR 502; Re 
Cotter, 14 Man. 485, 23 CanlLTOcc 
Notes 289, 

Ont.—Hoehn v. Marshall, 44 Ont. L. 
241, 46 DomLR 149; Uren v. Confed- 
eration Life Assoc., 40 Ont. L. 536; 
Canada Permanent Bldg. Soc. v. Tee- 
ter, 19 Ont. 156; Re British Canadian 
Loan, etc., Co., 16 Ont. 15; Re Horn- 
berger, 22 OntWN 176; Schario v. 
Jackson, 18 OntWN 2338; Grant v. 
Canada L. Assur. Co., 29 Grant Ch. 
256. See Lyon v. Ryerson, 17 Ont. 
Pr. 516 (right to abandon notice). 

[a] Construction of trust deed.— 
Where a trust deed, which had pre- 
viously stated the terms and condi- 
tions of sale and provided for publi- 
cation of notice of sale, stated at the 
end that no action should be taken 
thereunder until six months’ notice 
of intention to sell had been given, 
the latter clause must be construed 
as a personal covenant only, since 
otherwise it would be inconsistent 
with the earlier terms of the deed, 
and the earlier terms would control. 
Duncan v, Wolfer, 60 Cal. A. 120, 212 
P 390. 

[b] Where the giving of notice is 
dispensed with (1) the fact that the 
mortgagor gives notice to some of 
the parties interested does not make 
it necessary to give notice to all. 
Uren v. Confederation Life Assoc., 
40 Ont. L. 536; Re British Canadian 
Moan {ete ti Cow l6ecOnt.) 2915." C2) 
Where a trust deed dispenses with 
personal notice, yet if a trustee by 
his acquiescence in the conduct of 
those entitled to redeem, or by non- 
action or fraud, authorizes the belief 
that he will not sell without personal 
notice, the latter becomes necessary. 


Vv. 


MORTGAGES 


in expecting a 


ground for im- 
a junior encum- 
only notice re- 
or by the terms 
personal notice 
debtor.1 


aser is the party 
tutory notice is 


be ineffective as 
to any person.'® 


Tartt v. Clayton, 109 Ill, 579; Webber 
v. Curtiss, 104 Ill. 320. 

Notice of intention to foreclose 
after waiver of default see supra 
§ 1045. 

Se sbartt Vv. Claytony 109m tlh sour 
Clevinger v. Ross, 109 Ill. 349; Web- 
ber v. Curtiss, 104 Ill. 309; Randall 
v. Hazelton, 12 Allen (Mass.) 412; 
Cassady v. Wallace, 102 Mo. 575, 15 
SW 138; Clarkson vy. Creely, 40 Mo. 


Promise, without considera- 
to give notice.—A mortgagee, 
without consideration voluntarily 
promising the mortgagor not to sell 
without notice to him, may, never- 
theless, sell under the power without 
giving notice, and the same right 
extends to the assignee of the mort- 


gagee, Randall v., Hazelton, 12 
Alien (Mass.) 412; Rutherford v. 
Williams, 42 Mo, 18. See Hairston 


v. Ward, 108 Ill. 87 (where the evi- 
dence was conflicting and the subse- 
quent conduct of the mortgagee in- 
consistent with the claim that the 
mortgagee had promised to give per- 
sonal notice of sale, a bill to set the 
sale aside was dismissed). 

6 Tisomingo Sav. Inst. v. Duke, 
(Miss.) 1 S 165. 

7. Mass.—Taylor v. Weingartner, 
223 Mass, 243, 111 NE 909. 

Minn.—Powell v. Gagnon, 52 Minn. 
232, 53 NW 1148. 

Mo.—Hurst Automatic Switch, ete., 
es Ve Sty, Los trust Co. 2060 Siw 

N. Y.—Mowry v. Sanborn, 65 N. Y. 
581; Cole v. Moffitt, 20 Barb. 18; King 
v. Duntz, 11 Barb. 191; Van Slyke v. 
Shelden, 9 Barb. 278; Kellogg vy, Den- 
nis, 38 Misc, 82, 77 NYS 172. 

Tenn.—Henderson v. Galloway, 8 
Humphr. 692. 

Tex.—Bell v. Williams, 23 Tex. Civ. 
A. 407, 56 SW 774. 

W. Va.—Atkinson v. Washington, 
etc., College, 54 W. Va. 32; 46 SE 
253. 

Eng.—Hoole v. Smith, 17 Ch. D. 
434; Major v. Ward, 5 Hare 598, 26 
EngCh 598, 67 Reprint 1049; Metters 
v. Brown, 9) Jur. N.S. 958. 

Man.—Bernard v. Bruneau, 25 Man. 
400; Campbell v. Imperial Loan Co., 
18 Man. 144, 8 WestLR 502; Re Shore, 
6 Man. 305, 

N. B.—Gauvin v. Dionne, 47 N. B. 
102, 51 DomLR 294 [dism app 46 N. 
Baronets 

Ont.—Fenwick vy. Whitwam, 1 Ont. 
L. 24; Stewart v. Rowson, 22 Ont. 
533; Smith v. Brown, 20 Ont. 165. 

Newfound]l.—Parsons v. Ryan, 7 
Newfoundl. 655 (notice before default 
held bad). 

[a] Assignee of person named.— 
The requirement has been held not 
to apply to an assignee of one desig- 
nated in a statute for personal serv- 
ice. Shea v. Ballard, 61 W. Va. 255, 
56 SE 472, 123 AmSR 981. 

[b] In Arkansas (1) under Kirby 
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Persons under disability. Service on the person 
designated in the power is valid, although he is a 
lunatic “ or an infant.?” 

Death of creditor. 
deed died leaving no unsatisfied debts, and a sole 
distributee, and it was agreed between the debtor 
and such distributee that the trustee might sell the 
property for payment of the debt, such sale could 
not be properly made without actual notice to the 


Where the creditor in a trust 


Death of mortgagor. Statutory provisions requir- 
ing notice to be served on the personal representa- 
tives of a deceased mortgagor or grantor ++ must be 
complied with to render the sale ibe 
are no personal representatives, foreclosure may be 
effected by the advertising’ and posting of the publie 
notice required by statute, without personal notice 


If there 


Where the mortgage so provides, 


Dig. § 4923, service need not be had 
on the mortgagor where notice is by 
publication, but only where the op- 
tional method of posting the notice 
is adopted. Wilkinson v. Hudspeth, 
134 Ark. 132, 203 SW 263, .(2) A 
notice in the name of the deceased 
mortgagee is not a compliance with 
a requirement that notice be given 
by the person making the sale. Ford 
v. Nesbitt, 72 Ark. 267, 79 SW 793. 
{c] In West Virginia the statute 
requires personal service of notice 
on the mortgagor only when he re- 
sides in the county where the prop- 
erty is located. Copelan v. Sohn, 75 
W. Va. 83, 82 SE 1016; Shea v. Bal- 
lard, 61 W. Va. 255, 56 SH 472, 123 
AmSR 981; Atkinson vy. Washington, 
etc., College, 54 W. Va. 32, 46. SH 
253; Walker v. Boggess, 41 W. Va. 


588, 23 SE 550. 
8 Re Muffitt, 8 OntWR 347. 
9. See infra § 1398. 
10. Hubbell v. Sibley, 5° Lans. 51 


[aff 50 N. Y, 468]; Youker v. Tread- 
well, 4 NYS 674. 

11. Mellersh v. Keen, 27 Beav. 
236, 54 Reprint 92; Robertson v. 
Lockie, 15 Sim. 285, 38 EngCh 285, 
60 Reprint 627. 

12. Tracey v. Lawrence, 2 Drew. 
403, 61 Reprint 775; Bartlett v. Jull, 
28 Grant Ch. (Ont.) 140. 

13. Armistead v. Kirby, 106 Va. 
585, 56 SE 570. 

14. See statutory provisions. 

15. Atkinson v. Duffy, 16 Minn. 
45; Jones v. Tainter, 15 Minn. 512; 
Jefferson v. Bangs, 197 N. Y. 35, 90 
NE 109, 1384 AmSR 856. 

16. See cases infra this note. 

[a] In New York (1) it has been 
held in some cases that, where there 
are no personal representatives of a 
deceased mortgagor, there can be no 
foreclosure by advertisement, at least 
until the mortgagee has succeeded 
in getting a_personal representative 
appointed. Van Schaack v. Saunders, 
32 Hun 515; Mackenzie v. Alster, 12 
AbbNCas 110, 64 HowPr 388 (both 
holding that if the executor named 
in the mortgagor’s will never quali- 
fies and no administrator is ever 
appointed, no valid foreclosure can 
be had under the power of sale, the 
statute expressly requiring service 
of notice on the personal representa- 
tives). (2) The weight of authority 
in this jurisdiction, however, follows 
the rule stated in the text. Jeffer- 
son v. Bangs, 197 N. Y. 35, 90 NE 
109, 134 AmSR 856; Stanley v. 
Freckelton, 65 Hun 138, 19 NYS 913; 
Anderson v. Austin, 34 Barb. 319: 
Cole Vv, .-Moffitt;| 20) Barbsaish) esee 
Pitt v. Amend, 84 Hun 492, 32 NYS 
423 (where the court refused to dis- 
turb a sale, twenty years afterward, 
because of a failure to give notice 
of the sale to the personal repre- 
sentatives of the deceased mortgagor, 
on a showing that no personal rep- 
resentatives had been appointed, and 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 1397-1399] 


notice of sale must be given to the heirs of the de- 
ceased mortgagor,'* even though such heirs are in- 
fants.‘ Service upon the heirs is also a condition 
precedent to a valid sale when the statute provides 
for such service? But a statutory provision that 
notice shall be given to the mortgagor or his per- 
sonal representatives does not require service on the 
heirs of the mortgagor.°° Such a provision refers to 
the executor or administrator of the deceased mort- 
gagor, and notice given to an agent representing his 
heirs is not sufficient.24_ Where notice to the mort- 
gagor 1s not required by statute or by the terms 
of the power, notice to his heirs atter his death is 
likewise unessential.2?, According to some authori- 
ties the widow of the mortgagor must be served with 
notice if she joined in the mortgage.22 

Waiver of notice. Where the mortgage provides 
for notice to the mortgagor, the mortgagor cannot, 
by arrangement with the mortgagee, after conveying 
his equity of redemption, waive his right to notice.?# 

[§ 1398] (b) To Subsequent Grantees and Encum- 
brancers. Notice of the intended sale must be given 
to the mortgagor’s grantee, or to any person holding 
a junior lien on the premises, if so required by the 
mortgage or deed of trust or by statute,?® but other- 
wise it is not necessary,?® although there may be 
circumstances under which failure to notify a 


that the decedent’s husband andjat Kansas City. 
comortgagor was served with notice, 
and that the proceedings were other- 
wise regular); Bond v. Bond, 51 Hun 
507, 4 NYS 569 (where there are 
no personal representatives, the fore- 
closure is valid against those upon 
whom service is made); King v. 
Duntz, 11 Barb. 191, 193 (where the 
court said: “As it does not appear 


[b] 
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Watkins v. Booth, 
55: Colo. 91,6 132, P1141, 

If no notice is given (1) toa 
grantee of the mortgagor, 
as to him will be void. 
Bumpstead, 17 Barb. (N. ¥.) 100. 
The rights of a subsequent encum- 
brancer not notified of the foreclosure 
by an advertisement of the prior en- 
cumbrance remain and will 
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grantee of the mortgagor will constitute a breach 
of duty on the part of the mortgagee, irrespective 
of any provision for notice.”7 

An assignee in bankruptcy to whom the register 
has conveyed mortgaged land belonging to the bank- 
rupt is a ‘‘grantee’’ within the meaning of a stat- 
ute requiring notice to a grantee of the mortgagor.78 

Assigns. Under a provision requiring notice to 
the mortgagor or his assigns, a second mortgagee is 
entitled to “notice, although the original mortgagor 
is still living.2® An execution creditor of the mort- 
gagor is likewise an ‘‘assign’’ within such a pro- 
vision ;*° but the wife of the mortgagor is not.®4 

[§ 1399] (c) To Occupant of Premises. <A statu- 
tory provision requiring notice of the foreclosure 
sale to be served on the person in the actual oc- 
cupation of the premises is imperative, and its 
neglect will invalidate the sale,** even though the 
occupant has no authority or license.** A notice 
served on the mortgagor in possession of a part of 
the mortgaged premises is good, although his tenant, 
occupying a dwelling and stable thereon, is not 
served.** But where the mortgaged premises con- 
sist of two separate farms, each occupied. by a dif- 
ferent person, each occupant, if holding in his own 
right, is entitled to notice.*® 

Notice to wife of mortgagor. Where a husband is 


gagor had no authority to act for 
the mortgagee, reasonable notice of 
the sale should have been given to 
the mortgagors grantee. Drinan v. 
Nichols, 115 Mass. 353. 

[b] Where the mortgage covers 
separately occupied farms, notice 
must be served on the occupant of 
each farm. Casserly v. Morrow, 101 
Minn. 16, 111 NW 654. 


the sale 
St. John v. 
(2) 


not be 


that there were any such representa- 
tives in this case, no objection can be 
predicated upon the want of such 
a notice’’). (3) The question has 
been disposed of by the enactment 
of Code Civ. Proc. § 2388 subd 4, 
which provides that if the mortgagor 
is dead a copy of the notice must be 
served upon his executor or admin- 
istrator, “if an executor or adminis- 
trator has been appointed,’ and also 
upon his heirs. Jefferson v. Bangs, 
197 N. Y. 35, 90 NE’ 109, 184 AmSR 856. 

17. Tracey v. Lawrence, 2. Drew. 
403, 61 Reprint 775; Re Martin, 3 
Ont,. Jan 284; Bartlett. Vv. Juh,)./28 
Grant Ch, (Ont.) 140. 

18. Tracey v. Lawrence, 2 Drew. 
403, 61 Reprint 775; Re Martin, 3 Ont. 
L. 284; Bartlett v. Jull, 28 Grant Ch. 
(Ont.) 140. 

19. See statutory provisions; and 
supra note 16 [a] (3). 

20. King v. Duntz, 11 Barb. (N. 
Vos) geet O:b2 

21. Atkinson v. Duffy, 16 Minn. 
45; Jones v. Tainter, 15 Minn, 512. 

32. Carter v. Slocomb, 122 N. C. 
475, 29 SE 720, 65 AmSR 714. 

23. ins: Vv. -Duntz, 11 ) Barb: GN: 
Yay £9 

24. Roreter ve. Hogegart,. 15: Qs B: 
155, 69 ECL 155, 117 Reprint 417. 

25. Watkins v. Booth, 55 Colo. 91, 
1322-1141 3 Groff vi Morehouse, 51 
N. Y. 5093; Soule v. Ludlow, 3 Hun 
CN. Y.) 503, 6 Thomps. & C. 24; Wins- 
low v. McCall, 32 Barb. (N. Y.) 241; 
Stanton v. Kline, 16 Barb. (N. Y.) 
9 [rev on other grounds 11 N. Y. 
196]; Kellogg v. Dennis, 38 Misc. 82, 
77 NYS 172; Stewart v. Rowsom, 22 
Ont. 533; Re Abbott, 20 Ont. 299; Re 
Muffitt, 8 OntWR 347. 

[a] Change of address.—The fact 
that the address of a junior encum- 
brancer was chauged from Kansas 
City to St. Louis, to the knowledge 
of the purchaser of the secured note, 
and such person did not communicate 
such fact to the public trustee, did 
not constitute fraud or conspiracy, 
although notice of foreclosure was 
mailed to the junior encumbrancer 


transferred to the surplus arising 
at a sale under the prior mortgage. 
Winslow v. McCall, 32 Barb. (N. Y.) 
Vales Bee v. Wheeler, 12 AbbPr (N. 
Mes Vy epee v. Green, 107 I11. 
67; Robbins v. Arnold, 11 Ill. A. 434. 
Md.—Chilton vy. Brooks, 71 Md. 
Turner, 166 


445, 18 A 868. 

Mass.—Da Silva v. 

Mass. 407, 44 NE 532; Dyer v. Shurt- 
leff, 112 Mass. 165, 17 AmR 177. 

Minn.—Bennett v. Healey, 6 
240. 

Miss.—Tisomingo 
Duke, 1 S 165. 

Mo.—Hardwicke v. Hamilton, 121 
Me 465, 26 SW 342. 

C.—Mclver v. Smith, 118 N. C. 
Tiss, 8 SE 971. 

D.—Grove v. Great Northern 
tah Co., 17 N. D. 852, 146 NW ,345, 
138 AmSR Ome Nichols v. Tingstad, 
10 N. D. 172, 86 N. D. 694. 

Tex.—Reisenberg v, Hankins, (Civ. 
A.) ane Sw 904. 

W. Va.—Shea v. Ballard, 61 W. Va. 
255, 56. SE 472, 123 AmSR 981; Atkin- 
son v. Washington, etc., College, 54 
W. Va.. 32, 46 SE 258. 

Ont.—Re British Canadian Loan, 
ete, Cos; 167 Ontearl5: 

27. Drinan v. Nichols, 115 Mass. 
353; Casserly v. Morrow, 101 Minn. 
16, 111 NW 654. 

{a] Illusitration.—After a mort- 
gagor had conveyed his equity of 
redemption, th ank where the mort- 
gage note was deposited continued 
to send him the notices of interest 
due, and he collected of the grantee 
the first two installments and paid 
them to the bank; -but after so col- 
lecting the third, the mortgagor neg- 
lected to pay it to the bank or to the 
mortgagee, and the mortgagor’s gran- 
tee on being informed of this sent 
word to the mortgagee’s attorney 
that if the mortgagor did not pay 
the interest the grantee would pay 
it. But the mortgagee, without noti- 
fying the grantee, in good faith sold 
the property under the power of sale. 
It was held that, although the mort- 


Minn. 


Savnn LnsSty wave 


28. Ostrander v. Hart, (N. Y.) 30 
NE 504. 

29. Hoole v. Smith, 17 Ch. D. 434. 

30. Re Abbott, 20 Ont, 299. 

Sl. Re Martin, 3 Ont. L. 284; Re 
Muffitt, 8 OntWR 347. 

32. St. Paul Swimming Club v. 
North St. Paul First State Bank, 148 
Minn. 430, 182 NW 514; Fitger v. 
Aiger, 130 Minn. 520, 153 NW 997; 
Casserly v. Morrow, 101 Minn. 16, 
111 NW 654; Cutting v. Patterson, 82 
Minn. 375, 85 NW 172; Swain v. Lynd, 
74 Minn. 72, 76 NW 958; Brigham v. 
Connecticut Mut. L. Ins. Co., 74 Minn. 
33, 76 NW 952; Casey v. McIntyre, 
45 Minn, 526, 48 NW 402; Holmes v. 
Crummett, 30 Minn, 23, 13 NW 924; 
Heath v. Hall, 7 Minn. 315. See 
Moulton v. Sidle, 52 Fed. 616 (Min- 
nesota statute). 

{a] If there is no actual occu- 
pancy of the premises, but mere acts 
of ownership, this notice is not re- 
quired. Moulton v. Sidle, 52 Fed. 616. 

{[b] The presence of a large 
amount of household goods and chat- 
tels on the premises is evidence of 
actual possession and occupancy 
within the meaning of the statute. 
St. Paul Swimming Club v. North St. 
Paul First State Bank, 148 Minn. 
430, 182 NW 514. 

[c] Whether character of occu- 
pancy is such as to require notice 
under the statute is question for jury. 
Fitger v, Alger, 130 Minn. 520, 153 
NW 997. 

33. Fitger v. Alger, supra. 

34. Holmes v. Crummett, 30 Minn. 
23, 18 NW 924. 

35. Casserly v. Morrow, 101 Minn. 
16, 20, 111 NW 654 [dist Holmes v. 
Crummett, 30 Minn. 23, 18 NW 924]. 

“In such a case each occupant, if 
holding in his own right, is entitled 
to notice, so that he may protect his 


interests. If he is in possession in 
the right of another, then notice 
must be served on him, so that 


through him notice may "reach the 
party from and for whom he holds 
possession.’ Casserly v. Morrow, 
supra. 
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the mortgagor, and he and his wife reside on the 
premises in amicable relations, she having no right 
other than such as the law grants to, her by reason 
of coverture, notice of foreclosure need not be given 
to her.*§ 

Persons entitled to object, and waiver. Any per- 
son interested, and not merely the occupant, may 
take advantage of a failure to comply with the stat- 
ute,?7 and hence it is not competent for the occu- 
pant by a subsequent waiver to validate the sale as 
against others than himself where the required notice 
is not given.?® 

[§ 1400] (2) Service and Evidence Thereof. Un- 
less the statute requires service of the notice to be 
made by a public officer, it may be well made by the 
mortgagee himself,®® and in. any manner that is suffi- 
cient for the service of ordinary legal process.*° 
Proof of service may be made by affidavits, if the 
statute so provides, or by any evidence which would 
be admissible and sufficient at common law.*? The 
affidavit must be made by the person designated in 
the statute,*? and the fact that an affidavit of service 
made by an unauthorized person is received in evi- 
dence without objection does not render it equiva- 
lent in probative force to the affidavit required by 
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[§§ 1399-1401 


lightly to be set aside;*4 but where the notice is 
given by the party in interest, and not by a public 
officer, there is no presumption in favor of it. 

[§ 1401] c. Publication of Notice 4°—(1) In Gen- 
eral. Publication by advertising in a paper is not 
essential unless a statute or the mortgage’ so re- 
quires.** But where such publication is required,4® 
the publication*® must conform fully to the require- 
ments of the statute regulating it,°° or to the provi- 
sions in regard to this matter which may be found 
in the mortgage or deed of trust;*! and in some 
jurisdictions the statutes regulating the matter of 
publication expressly apply only where the deed 
itself makes no provision on the subject.52 In so 
far as the details are left to the discretion of the 
trustee or mortgagee, it is his duty to exercise care 
and entire good faith in giving reasonable publicity 
to the sale, for the protection of the interests of 
all concerned.®* It seems not to be material at what 
place in the columns of a paper the notice appears.** 

What constitutes publication. When the publish- 
ers of a newspaper deposit in the post office copies 
of the paper to be delivered to subscribers, some of 
whom reside in the city where it is printed and some 
at a distance, it is, as to the papers so mailed, a 


statute.4? The official certificate of service is not | ‘‘publication’’ thereof.>® 
36. Lindblood v. Warren Min. Co., 49. What constitutes publication| Co., 90 Va. 370, 18 SE 843. 
156 Minn. 317, 194 NW 778; Coles|see infra text_and note 55. {a] Where notice is required to 


v. Yorks, 28 Minn. 464, 10 NW 775. 50. 


37. Casserly v. Morrow, 101 Minn. 


Mass.—Brown v. Wentworth, 
181 Mass. 49, 62 NE 984. 


be published in two counties, publi- 
cation insufficient. 


16, 111 NW 654; Swain v. Lynd, 74 
Minn. 72, 76 NW 958. 

38. Casey v. McIntyre, 
526, 48 NW 402. 

39. Kirkpatrick v. Lewis, 46 Minn. 
164, 47 NW 970, 48 NW 783. 

40. Colo.—Watkins v. Booth, 55 
Colo; 91,4320 P-1141. 

Minn.—Groff v. National Bank of 
Commerce, 50 Minn. 348, 52 NW 934. 

N. Y¥.—Mowry v. Sanborn, 65 N. Y. 
581. 

Eng.—Major v. Ward, 5 Hare 598, 
26 @ngCh 598, 67 Reprint 1049. 

Man.—Winters v. McKinistry, 14 
Man, 294, 22 CanLTOccNotes 213. 

Ont:—Girardot v. Curry, 38 Ont. L. 
350, 11 OntWN 277, 38 DomLR 272; 
O’Donohue v. Whitey, 2 Ont. 424. See 
Re Linccln, 13 OntWN 482 (service 
held sufficient, although parties on 
whom service made prevented actual 
delivery of notice). 

{a] A notice fastened to the door 
of a house on the premises is good. 
Winters v. McKinistry, 14 Man. 294, 
22 CanLTOccNotes 213. 

{b] Service by mail is authorized 
or required by statute in some juris- 
dictions. Watkins v. Booth, 55 Colo. 
91, 182 P 1141; Mowry v. Sanborn, 
65 N. Y. 581; Stanton v. Kline, 11 
N. Y. 196; Chalmers v. Wright, 28 
N. Y. Super. 713. 

{c] Sufficiency of service by leav- 
ing a copy.—Cutting v. Patterson, 82 
Minn, 375, 85 NW 172; Brigham v. 
Connecticut Mut. L. Ins. Co., 79 
Minn. 350, 82 NW 668. 

41. Lindblood v. Warren Min. Co., 
156 Minn, 817, 194 NW 778; Mowry 
v. Sanborn, 68 N. Y. 153; Youker v. 
Treadwell, 4 NYS 674. 

42. Deutsch v. Haab, 135 App. Div. 
756, 119 NYS 911 (under a statute 
providing that the affidavit “may” be 
made by the person serving the no- 
tice, such person alone can make the 
affidavit). 

43. Deutsch v. Haab, supra. 

44, Lindblood v. Warren Min. Co., 
156 Minn. 317, 194 NW 778. 


45 Minn. 


45. Sinclair v. Learned, 51 Mich. 
335, 16 NW 672. 

46. Contents of notice see supra 
§§ 13886-1395. 

47. Fogarty v. Sawyer, 23 Cal. 


570. 
48. See statutory provisions. 


Mich.—Bacon v. Kennedy, 56 Mich. 
329, 22 NW 824. 

Miss.—Melsheimer vy. McKnight, 
92 Miss. 386, 46 S 827. 

N. Y.—Mowry v. Sanborn, 72 N. 
Y. 534; Bunce v. Reed, 16 Barb. 347; 
King v. Duntz, 11 Barb. 191. 

S. D.—Trenery v. American Mortg. 
Co., 11 S. D. 506, 78 NW 991, 

W. Va.—Fowler v. Lewis, 
Va. 112, 14 SE 447. 


36 W. 


ea ee Ve. sBrown, ZO Ont: 
[a] Time of  publication.—The 


publication of an advertisement of 
sale is a “proceeding” within the 
meaning of a statute providing in 
effect that, after notice to the mort- 
gagor of an intention to sell, no 
further proceedings shall be taken 
until after the lapse of the time at, 
or after which, according to such 


notice, the power of sale is to be 
eennae Smith v. Brown, 20 Ont. 
65. 

{[b] In Hawaii the = statutory 


notice of intention to sell is sufficient 
if published in the English language 


only. Weinzheimer v. Lufkin, 22 
Hawaii 188. 
51. U. S.—Bigler v. Waller, 14 


Wall. 297, 20 L.. ed. 891. 
Cal.—Stockwell v. Barnum, 7 Cal. 
eer. 94 P 400. 


. C.—Crutchfield v. Hewett, 2 
App. 373. 
_. Ga.—Proudfit v. Oliver, 150 Ga. 
707, 105 SE 241. 

Ill.—White v. Bates, 234 Ill. 276, 


84 NE 906 [rev 138 Ill. A, 112]. 
¥ yuna v. Logsdon, 59 Md. 

73. 

Mass.—Taylor v. Weingartner, 223 
Mass. 243, 111 NE 909. 

Mo.—Nations v. Pulse, 175 Mo. 86, 
74 SW 1012; Thornburg v. Jones, 36 
Mo. 514. . 

N. C.—Hinton v. Hall, 166 N. Cc. 
477, 82 SE 847; Brett v. Davenport, 
L5L°N. Cy-56) 65° SB 614% 

Okl.—Meadors v. Johnson, 27 Okl. 
544, 112 P 1121. 

R. I.—Colgan v. McNamara, 16 R. 
T654,418 A’ 167: 

Tex.—Smith v. Allbright, (Civ. A.) 
261 SW 461; Chamberlain vy. Tram- 
mie 610 Tex. Civee Agt'6505) 1/311 8. Siw 

Ris * 

Va.—Morriss v. Virginia State Ins. 


in one county is 
Thornburg v. Jones, 36 Mo. 514. 

[b] The presumption is that the 
publication was made pursuant to 
the terms of the power. McKarsie 
v. Citizens’ Bldg., ete., Assoc., (Tenn. 
Ch. A.) 53 SW 1007. 

52. Knapp v. Anderson, 
189, 42 A 933. 

[a] Thus publication in only one 
paper as required in the deed is suffi- 
cient, although the local statutes re- 
quire publication in two papers, such 
requirement having application only 
when the deed is silent on the sub- 


89 Md. 


ject. Knapp v. Anderson, 89 Md. 
189, 42 A 938. 

[b] Fublication under terms of 
deed impossible.—Under a _ statute 


prescribing publication of notice in 
case none is provided for by °the 
terms of the power, the statute may 
be followed where the method of 
publication agreed upon in the power 
cannot possibly be carried out, as for 
want of a daily paper in the county. 
Warehime v. Carroll County Bldg. 
Assoc. No. 1, 44 Md. 512. 

53. Meacham v. Steele, 93 Ill. 135; 
Carroll v. Hutton, 91 Md. 379, 46 A 
967; Wilson v.- Wall, 99 Va. 353, 38 
SE 181. 

[a] No general rule on the sub- 
ject can be laid down by the courts, 
but ordinarily advertisement in ac- 
cordance with the prevailing custom 
adopted by prudent men in the man- 
agement of their own affairs, or the 
rule of the courts in relation to 
judicial sales, in the jurisdiction in 
which the property is situated, is 
deemed reasonable. Wilson v. Wall, 
99 Va. 353, 38 SE 181. 

[b] Effect of custom.—Although 
the mortgage does not in terms re- 
quire the notice to be published on 
the day of sale, yet such a publica- 
tion being customary in the city 
where the notice is published, and 
it being announced in each adver- 
tisement that it would be published 
on the day of sale, the omission to 
publish the notice on that day in- 
validates such sale, since the natural 
effect of the omission is to mislead 
the public, Patterson v. Miller, 52 
Md. 388. 

54. Nations v. Pulse, 175 Mo, 86,. 
74 SW 1012. 

55. Pratt v. Tinkcom, 21 Minn. 142. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


-§§ 1401-1403] 


Existence of war. The fact that communication 
between the mortgagee’s residence and the place 
where publication of notice is required by the deed 
to be made is cut off by the existence of war will not 
justify a sale made without such publication.®¢ 

Retroactive operation of statute. It has been held 
that the statute to be followed is that which is in 
force at the time the publication is made, and not 
one which may have been im foree when the mort- 
gage was executed.°’ But ordinarily a statute pro- 
viding for publication does not apply to a convey- 
ance already executed, the presumption being that 
the statute was not intended to be retroactive.°® In 
such case, the provisions of the trust will govern.®® 

[§ 1402] (2) Character and Place of Publication 
of Newspaper ®°°—(a) In General. If the statute or 
_the mortgage or trust deed specifies the newspaper 
in which the notice is to be published, either by name 
or with reference to the place of its publication, or 
by describing it as the paper having the ‘‘ largest cir- 
culation’’ in the place, it must be strictly fol- 
lowed. Where the mortgage or deed of trust or 
the statute requires that publication shall be made in 
a paper published at a designated place or in a speci- 
fied county, without naming a’ particular periodical, 
as generally is the case, such requirement is not sub- 
ject to the defect of being too general, and must 
be followed.*2 Where the medium of publication is 
not specified by statute or in the mortgage or deed 
of trust, the selection of a paper rests.in the discre- 
tion of the person authorized to sell,°* and such 
diseretion will not be questioned except in a case 
of clear abuse.** 

56. Bigler v. Waller, 14 Wall. (U. 
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newspapers to be designated for the 


[41 C.J.] 959 

Kind of ‘‘newspaper.’’ The paper should be a 
‘‘newspaper’’ in the general acceptance of that term, 
excluding trade journals and papers devoted exclu- 
sively to religious or other special interests,® al- 
though such notice may be published in a legal news- 
paper or journal devoted to the dissemination of 
legal news, the publication of legal and judicial no- 
tices, and the like.®¢ 

A change in the name of the newspaper pending 
the publication will not invalidate the publication, 
if there is no change in the identity of the paper, or 
if it is merely consolidated with another newspa- 
per.°? 

Discontinuance of newspaper. Where a particu- 
lar paper is designated and such paper is discon- 
tinued before the time for the sale, the trustee can 
no longer execute the power;** and in such case he 
must resort to judicial foreclosure.®® 

No newspaper available. Where a mortgage re- 
quires notice to be published in a newspaper of the 
county and there is no newspaper published there, 
a sale cannot be had without resort to a court of 
equity.7° 

[§ 1403] (b) Place of Publication of Newspaper. 
In the absence of restriction to the contrary in the 
instrument “1 or by statute,’? the trustee, in the ex- 
ercise of a sound discretion, may insert his notice 
in a paper published in a state other than that where 
the property is located.** It is, however, generally 
provided that the paper shall be published in the 
county of location or place of sale if there is such 
paper.** While, in some jurisdictions, it has been 
held that a statute directing the notice to be given 


the current news of the day. “In 


S.) 297, 20 ‘L. ed. 891. , 

57. Atkinson v. Duffy, 16 Minn. 
45; James v. Stull, 9 Barb. (N. Y.) 
482; Orvik v. Casselman, 15 N. D. 34, 
105 NW 1105. 

[a] A statute reducing the period 
of time previously required for pub- 
lication applies to all foreclosures 
by advertisement made after the stat- 
ute takes effect, even though the 


mortgage was executed before phat 


time. Orvik v. Casselman, 15 N 
34, 105 NW 1105. 

58. Chilton v. Brooks, 71 Md. 445, 
18 A 868; Davis v. O’Connell, 92 Miss. 
348, 47 S 672; International Bldg., 
etc., Assoc. v. Hardy, 86 Tex. 610, 
26 SW 497, 40 AmSR 870, 24 LRA 
284; Smith v. Allbright, (Tex. Civ. 
A.) 261 SW 461; Chamberlain v. 
Trammell, 61 Tex. Civ. A. 650, 131 
SW 227. : 

59. Childs v. Hill, 20 Tex. Ciy. A. 
162, 49 SW 652. 

60. Official anita ced see News- 
apers [29 Cyc 692]. 

‘ 61. dt ae eter v. Waller, 14 
Wall. 297, 20 L. ed. 891. 

Md.—Knapp v. Anderson, 89 Md. 
189, 42 A_ 933. ; 

Mass.—Moore v. Dick, 187 Mass. 
207, 72 NE 967; Brown v. Wentworth, 
181 Mass. 49, 62 NE 984; Rose v. 
Fall River Five Cents Sav. Bank, 
165 Mass. 273, 43 NE 93; Stevenson 
v. Hano, 148 Mass. 616, 20 NE 200. 

Minn.—Lowell v. North, 4 Minn. 


32. 
Mo.—Dart v. Bagley, 110 Mo. 42, 
19 SW 311. } 
Tenn.—Ruffin v. Johnson, 5 Heisk. 
604 


“By the deed of trust it was stipu- 
lated that in case of a sale the trus- 
tee should give sixty days’ notice in 
newspapers ‘in Richmond and in the 
city of New York. To a valid execu- 
tion of the power of sale such notice 
was indispensable, and a sale with- 
out it of course conveyed no title.” 
Bigler v. Waller, 14 Wall. (U. S.) 297, 
304, 20 L. ed. 891 (per Strong, J.). 

[a] A statute requiring legal and 
judicial notices to be published in 


“books, 


Furpose by certain public officers does 
not apply to notices of foreclosure 
sales to be made under powers of sale 
in the mortgages. Dart v. Bagley, 
10 Mo. -42,°°19° SW 811; » Rufiin’ vi 
Johnson, 5 Heisk. (Tenn.) 604. 

62. Singleton v. Scott, 11 Iowa 
589; Brown v. Wentworth, 181 Mass. 
49, 62 NE 984; Martin v. Paxson, 66 
Mo. 260. 

63. Campbell v. Tagge, 30 Iowa 
305; Singleton v. Scott, 11 Iowa 589. 

64. Hurt v. Cooper, 63 Tex. 362; 
El Paso v. Ft. Dearborn Nat. Bank, 
(Tex. Civ. A.) 71 SW 799; Maxwell 
v. Newton, 65 Wis. 261, 27 NW 31. 

65. Hull v. King, 38 Minn. 349, 
37 NW 792; Crowell v. Parker, 22 R. 
I. 51,-46 A 35, 84 AmSR 815. 

[a] MIlustration.—A weekly paper, 
containing principally religious news 
and religious reading, but also a 
column devoted to the general news 
of the day, embracing every sort of 
news of interest to the general 
reader, is a “newspaper.” Hull v. 
King, 38 Minn. 349, 37 NW 792. 

b In ‘Northwestern Presby- 
terian.”’—Where the notice was pub- 
lished in the Northwestern Presby- 
terian, containing “principally  re- 
ligious news, and especially reading 
of interest to Presbyterians,’ and 
having ‘fone column each week de- 
voted to the general news of the 
day,’ the court held the sale valid, 
saying that if the paper “gives the 
general current news of the day, it 
still comes within the definition of a 
newspaper.” Hull v. King, 38 Minn. 
349, 37 NW 792, 

[c] In “Northwestern Reporter.” 
—A notice of sale. was published in 
the Northwestern Reporter, a paper 
“devoted specially to the interests of 
the legal profession,’ containing the 
general laws and decisions of the 
supreme courts of Minnesota, Wis- 
consin, and occasionally other states, 
a court directory, cards of attorneys, 
a list of transfers of real estate in 
the county, advertisements of law 
miscellaneous business, and 
legal anecdotes. It did not publish 


the ordinary understanding of the 
word, a newspaper is a publication 
which usually contains, among other 
things, what is called the general 
news, the current news, or the news 
of the day; and nothing which does 
not usually contain such news, and 
is intended for general circulation, is 
a newspaper in the ordinary sense of 
the word. Such a newspaper is a 
publication adapted to the general 
reader. Now, in the absence of some 
controlling consideration to the con- 
trary, the statute is to be taken to 
have used the word newspaper in 
this its ordinary sense.’”’ Beecher v. 
Stephens, 25 Minn. 146, 147. 

{d] In real estate journal.—A 
paper called the “Real-Estate Regis- 
ter and Rental Guide,’ containing 
only such matters as are implied in 
its name, never used as a medium of 
publication for foreclosure or other 
legal notices, and not likely to be 
consulted by persons interested in 
mortgage sales, is not such a news- 
paper as the statute or the deed of 
trust contemplates. Crowell ve 
ann 22 R. I, 51, 46 A 35, 84 AmSR 
155) 

66. Taylor v. Reid, 103 Ill. 349; 
Ternandez v. Drake, 81 Ill. 34; Kel- 
logg v. Carrico, 47 Mo. 157; Meyer 
v. Opperman, 76 Tex. 105, 18 SW 174. 

67. Perkins v. Keller, 43 Mich. 53, 
4 NW 559; Wilkerson v. BHilers, 114 
Mo. 245, 21 SW 514. See Sage v. 
Central R. Co,; 99°U, Sv 334, 25) used. 
394 (discussing rule). 

68. Tucker v. Silver, 9 Iowa 261. 

69. Tucker v. Silver, supra. 

70. Rudolph v. Hively, (Tex. Civ. 
A.) 188 SW 721. 

71. See infra this section. 

72. See statutory provisions; and 
infra this section. 


73. Ingle v. Jones, 43 Iowa 286. 
74. See statutory provisions, 
[a] In county paper where no 


town paper.—Under Rev. L. ec 187 
§ 14, publication in a newspaper pub- 
lished in the town, which is the 
county seat of the county, in which 
the land lies, is sufficient, although: 
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in a newspaper ‘‘printed’’ in the county is not satis- 
fied by proof that the paper used was ‘‘published” 
in such county,’® according to what is apparently the 
better view, ‘‘print’’? and ‘‘publish’’ are synony- 
mous terms.’® R 

Division of county. Where, after the execution of 
a mortgage, there is a division of the county in which 
the premises le, so that they are thrown into a 
new county or municipality, the publication must be 
made in the new district, and not in the oid.” 

Error in record or certified copy of mortgage or 
trust deed. Where the newspaper is published at 
the place designated in the mortgage or deed of trust, 
the validity of the sale is not affected by the fact 
that the record of the mortgage or deed,’* or the 
certified copy thereof,’® contains an error as to the 
place of publication. 

[§ 1404] (c) Circulation. If the medium of pub- 
lication is a paper or newspaper within the meaning 
of the statute or of the mortgage or deed of trust,*° 
it is not material that it should be the one of widest 
circulation which might have been chosen.*! Neither 
is it necessary that it should have a circulation in 
any particular city or portion of the county.*? And 
where the paper has a circulation throughout the 
county .where the land is located, the publication is 
sufficient, although the paper has but a limited eir- 
culation in that part of the county in which the land 
lies.62 But while it is not imperative that the trus- 
tee or mortgagee should choose that paper which 
will in fact give the utmost possible publicity to the 
notice, yet he must act in good faith and exercise 
reasonable care, and it will be ground for vacating 
the sale if he caused the notice to be printed in an 
obscure newspaper of very small circulation;** and 
the land does not lie in that town, 76. Menard v. 
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yet if there is nothing to show actual fraud on the 
part of the trustee in exercising his discretion, a 
sale made in pursuance of such notice will be void- 
able, not void.*® 

Omission from papers not circulated will not affect, 
the validity of the notice.*® 

That persons notified are not subscribers to the 
newspaper in which the notice is printed is imma- 
terial.®” 

[§ 1405] (d) Weekly or Daily Paper, and Differ- 
ent Editions. Unless publication in a daily news- 
paper is expressly required,’* publication in a 
weekly,®® published at regular intervals,°? is en- 
tirely adequate whether the required period of pub- 
lication be stated in weeks or days. Where publi- 
cation has begun in either a daily or a weekly, the 
notice cannot be transferred to the other without 
beginning anew and publishing for the full time, 
even though both papers are under the same man- 
agement and contain matter in common.®! 

Different editions. It is not essential to the va- 
lidity of the publication that the notice should be 
published in all editions of the paper issued on the 
days of its publication, where the edition in which 
it appears is really a separate edition. A notice 
appearing in all ccpies of the paper except some 
gratuitously sent to nonresident advertisers is suf- 
ficient.°* 

[§ 1406] (3) Duration and Continuity of Publi- 
cation—(a) In General. Directions of the statute or 
of the mortgage as to the length of time the notice 
must be published, or the number of fimes it must 
appear, must be complied with, and a sale made with- 
out strict compliance therewith is defective.®* If 
the provision is that a certain number of days’ no- 


where no newspaper is published in 
the town in which the land lies. 
Brown v. Learmouth, 228 Mass. 417, 
117 NE 829. 

[b] Nearest place of sale.—A 
statutory requirement of publication 
in a paper published nearest the 
place of sale is complied with by 
publishing in any paper issued in 
the city or town nearest the place of 
sale. Such requirement does not con- 
template exact measurement by 
streets or’in an air line as between 
Several papers published in such 
town. Felker v. Grant, 10 S. D. 
141, 72 NW 81. 

{c] Hydra - headed paper. — (1) 
Where several newspapers, all hav- 
ing the same contents but different 
headings and date lines according to 
the different towns of their destina- 
tion, were printed and issued at Fall 
River, it was held that the particular 
edition circulated as “The Dighton 
Rock” in a town named Dighton was 
not published at Dighton in the sense 
of the statute so as to make it neces- 
sary to advertise therein a sale of 
premises located in such town. Rose 
v. Fall River Five Cents Sav. Bank, 
165 Mass. 273, 43 NE 938. (2) Yet 
publication in such a paper is suffi- 
cient where the city whence all edi- 
tions are issued lies in the same 
county as the town of the location of 
the premises. Brown v. Wentworth, 
181 Mass. 49, 62 NE 984. 

{d] Land in two counties.—Where 
a mortgage covers several different 
tracts of land, lying in different 
counties, and provides for publication 
of a notice of foreclosure ‘in the 
county where the premises intended 
to be sold or some part thereof are 
Situated,” it is sufficient if the notice 
is published in any one of such coun- 
ties. Paulle v. Wallis, 58 Minn, 192, 
59 NW 999. 

75. See supra § 1335. 


448; Bunce v. Reed, 16 Barb. (N. Y.) 
847 

77. Roberts v. Loyola Perpetual 
Bldg. Assoc., 74 Md. 1, 21 A 684. 

78. Colgan v. McNamara, 16 R. I. 
554, 18 A 157. 

79. Jones v. Moore, 42 Mo. 413. 

80. See supra § 1402. 

81. St. Joseph Mfg. Co. v. Dag- 
gett, 84 Ill. 556; Moss v. Keary, 231 
Mich, 295, 204 NW 93; Lau v. Scrib- 
ner, 197 Mich. 414, 163 NW 914; 
Bailey v. Hendrickson, 25 N. D. 500, 
143 NW 134, AnnCas1915C 739. 

82. Stevenson v. Hano, 148 Mass. 
616, 200 NE 200; Moss v. Keary, 231 
Mich. 295, 204 NW 93; Lau v. Scrib- 
ner, 197 Mich. 414, 163 NW 914; 
Smith v. Foxworthy, 39 Nebr. 214, 57 
NW 994; Maxwell v. Newton, 65 Wis. 
261, 27 NW 3:1. 


&3. Shaw v. Smith, 107 Md. 528, 
69 A 116. 

84. Fla—Macfarlane v. Macfar- 
lane, 50 Fla. 570, 39 S 995. 

Ill—Webber v. Curtiss, 104 Ill. 
S.O0o Days O Tae Viz EVOLO, tl Oien ll) lempeeiare 


St. Joseph Mfg. Co. v. Daggett, 84 

Ill, 556; Flint v. Lewis, 61 Ill. 299. 
Mass.—Stevenson v. Hano, 148 

Mass, 616, 20 NE 200; Briggs v. 

Briggs, 135 Mass. 306; Thompson vy. 

Heywood, 129 Mass. 401. 

ok Y.—Wake vy. Hart, 12 HowPr 


R. I.—Crowell v. Parker, 22 R. I. 
51, 46 A 35, 84 AmSR 815. 

Tenn,—Stewart v. Hamilton Bldg., 
etc., Assoc., (Ch. A.) 47 SW 1106. 

[a] Paper not in general circula- 
tion, but devoted to the interests of 
a limited class of readers, is not a 
proper medium for such _ notices. 
Crowell v. Parker, 22 R. I. 51, 46 A 
35, 84 AmSR 815. 

85. Ingle v. Culbertson, 43 Iowa 
265 (a sale of Iowa land advertised 
in the ‘“‘Naticnal Intelligencer” of 
Washington, D. C., was held valid). 


Crowe, 20 Minn. ape Jghnces v. Wood, 125 Ala. 330, 
S 454, 
87. Searles v. Kelley, 88 Miss. 


228, 40 S 484, 8 LRANS 491. 

88. Chilton v. Brooks, 71 Md. 445, 
18 A 868. 
Publication in two daily 
is required in Baltirhore by 


papers 
ee v. Brooks, 71 


local statute. 
Md. 445, 18 A 8 

[b] In has under a statute. 
requiring publication in aé daily 
paper, publication in a weekly paper 


will render the sale void. Casebolt 
v. Courtney, 195 SW 746. 
89. Hamilton v. Fowler, 99 Fed. 


18, 40 CCA 47; Campbell v. Tagge, 30 
lowa 305; Leffler v. Armstrong, 4 
Iowa 482, 68 AmD 672; Johnson vy. 
Dorsey, 7 Gill (Md.) 269; Gray v. 
Worst, 129 Mo. 122, 31 SW 585; Ger- 
man Bank v. Stumpf, 73 Mo. 311. 

sO. White v. Malcolm, 15 Md. 529. 

91. Stine v. Wilkson, 10 Mo. 75. 
ap v. Wentworth, 181 
62 NE 984; Everson v. John- 
son, 32 "Han (N. Y.) lis 


93. Johnson v. Wood, 125 Ala. 330, 
28 S 454. 
94. U. S.—Shillaber v. Robinson, 


97. U, S.. 68, 24 Tuy ed. 9673" Bicleriv: 
Waller, 14 Wall. 297, 20 L. ed. 891; 
Wright v. Harris, 221 Fed. 736, 742 
[aff 228 Fed. 1021, 142 CCA 654, and 
cit Cyc]. 

Ala.—Kelley Realty Co. v. McDavid, 
211 Ala. 575, 100 S 872. 


Colo.—Gold Dirt Min., etec., Co. v. 
Perigo Mines, ete., Corp., 48 Colo. 
LOT paLOOT ES 2163s 

Ga.—Proudfit v. Oliver, 150 Ga. 
707, 105 SE 241. 

Ill—Thornton v. Boyden, 31 Ill. 


200. 

Mich.—Bacon v. Kennedy, 56 Mich. 
329, 22 NW 824; Gantz v. Toles, 40 
Mich. 725. 

Miss.—Planters’ Mercantile Co. v. 
Braxton, 120 Miss. 470, 82 S. 323; 
McMahan vy. American Bldg., ete., 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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tice shall be given, this means that that number of 
days mtst elapse between the first publication and 
the day of sale, not necessarily between the last pub- 
If the requirement is that 
the notice shall be published a specified number of 
times per week for a certain number of consecutive 
weeks before the sale, it does not imply that so many 
whole weeks should elapse between the first publi- 
cation and the sale;®* but there is authority to the 
The mortgage or trust deed may pro- 
vide for a longer period of publication than that 
Where the period during 


lication and the sale. 


contrary.®? 


required by statute.°® 


Assoc., 75 Miss. 965, 23 S 431; Hnochs 
v. Miller, 60 Miss, 19. 

Mo.—Adams v. Carpenter, 187 Mo. 
613, 86 SW 445; Kennedy v. Siemers, 
120 Mo. 73, 25 SW 512; Siemers:’ v. 
see: 88 Mo. 20 [aff 14 Mo. A. 
Sg Y.—Bunce v. Reed, 16 Barb. 

N. C.—Ferebee v. Sawyer, 167 N. C. 
199, 202, 83 SE 1%, GRAL9I5B 640 
[quot Cyc]; Eubanks vy. Becton, 158 
N.. C. 230,235; 73 SE 1009, Fquot Cyc]. 

N. D.—Orvik v. Casselman,.15 N. 
D. 34, 105 NW 1105; Finlayson v. 
Peterson, 5 N. D. 587, 67 NW 953, 
57 AmSR 584, 33 LRA 532. 

R. I.—Hisenberg v. Gallagher, 32 
ye ped Ot Oy A Oo ate 

Tenn.—Potts v. Coffman, 146 Tenn, 
282, 240 SW 7838. 

Tex.—International Bldg., etc., 
Assoc. v. Hardy, 86 Tex. 610, 26 SW 
497, 40 AmSR 870, 24 LRA 284; 
Howard v. Fulton, 79 Tex. 231, 14 
SW 1061; Childs v. Hill, 20 Tex. Civ. 
A. 162, 49 SW 652. 

Utah.—Mallory v. Kessler, 18 Utah 
11,54 P 892, 72) AmSR*765: 


Va.—Dickerson v. MeNuity, 192 
SE 242. 
[a] Incorporating statute into 


contract.—A deed of trust stipulating 
that on default the trustee shall sell 
the premises to satisfy the debt, 
‘notice and manner of sale to be as 
provided by law where no provision 
is made in the contract,’ adopts to 
the extent of ‘notice and manner” 
of sale Code (1892) § 2484, providing 
that, where a deed of trust is silent 
as to the place and terms of sale and 
mode of advertising, a sale may be 
made for cash on notice at such time 
and place as is required for sheriff's 
sales, and requires the notice pro- 
vided by § 3486, requiring publica- 
tion of notice once each week for 
three successive weeks. Melsheimer 
v. McKnight, 92 Miss. 386, 46 S 827. 

[b] ™& of “month.’—The 
word “month,” in a statute relating 
to notices of mortgage foreclosure 
sales, means a lunar month and not 
a calendar month. Loring v. Halling, 
Pie Johns eCN.. (Ye) 19; MeCityw Hall 
Rec 1. 

[c] Publication held sufficient.— 
Gold Dirt Min., etc., Co. v. Perigo 
Mines, etc., Corp., 48 Colo. 197, 109, 
P. 263. 

95. U. S.—Bell Silver, ete., Min. 
Co. v. Butte First Nat, Bank, 156 
U. S. 470, 15 SCt 440, 39 L. ed. 497. 

Ill.—Taylor v. Reid, 103 Ill. 349; 
St. Joseph Mfg. Co. v. Daggett, 84 
Tl 556. 

Iowa.—Leffler v. Armstrong, 4 Iowa 
482, 68 AmD 672; Armstrong v. Scott, 
3 Greene 433. 


Mont.—Butte First Nat. Bank vy. 
Bell Silver, etc., Min. Co., 8 Mont. 
32, 19 P* 403. 

Tex.—Howard v. Fulton, 79 Tex. 


231, 14 SW 1061. 
Interval which may elapse between 
last publication and sale see infra 
1407 


96. Ill—Taylor v. Reid, 103 II. 
349. 

Mass.—Dexter v. alaleys 
Mass. 480. 
, Minn.—Atkinson v. Duffy, 16 Minn. 
5. 
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other ‘included ;? 


S. D.—Thomas v. Issenhuth, 18 S. 
D. 303, 100 NW 436. See Printup v. 
Kenner, 48 S. D. 473, 180 NW 512 
(where the court follows the ruling 
in Thomas vy. Issenhuth, supra, under 
the doctrine stare decisis, although 
declaring the interpretation of the 
statute in that case to be er- 
roneous). 

W. Va.—Sandusky v. Faris, 49 W. 
Va, 150, 38 SE 563. 

[a] In Georgia (1) prior to the 
act of 1891 [Code (1910) § 6063], 
where notice was required to be pub- 
lished once a week for four weeks 
prior to the sale, four whole weeks 
must have elapsed between the first 
publication and the sale. Carter v. 
Copeland, 147 Ga. 417, 94 SE 225; 
Conley v. Redwine, 109 Ga. 640, 35 
SE 92, 77 AmSR 398; Bird v. Burg- 
steiner, 100 Ga. 486, 28 SE 219; Boyd 
v. McFarlin, 58 Ga. 208. (2) But, 
under Code (1910) § 6063, it is suffi- 
cient if the notice is published once 
a week for four weeks immediately 
preceding the day of sale, although 
a period of twenty-eight days does 
not elapse between the date of the 
first publication and the day of sale. 
Carter v. Copeland, supra; Conley v. 
Redwine, supra; Bird v. Burgsteiner, 
supra. But see Wright v. Harris, 221 
Fed. 736 [aff 228 Fed. 1021, 142 CCA 
654] (holding that such statute does 
not apply to foreclosure by a creditor 
holding a security deed containing a 
power of sale). (3) Under such stat- 
ute the week in which the sale takes 
place is not a week “preceding” the 
day of sale, and hence the notice 
published in such week cannot be 
counted as one of the four inser- 
tions necessary to a compliance with 
the statute. Conley v. Redwine, 
supra; Proudfit v. Oliver, 150 Ga. 707, 
105 SE 241. 

{b] In North Dakota (1) under 
the statute as it existed prior to 
March 8, 1889, requirine notice to be 
given “by publishing the same for 
six successive weeks at least once in 
each week,’ it was held that such 
notice should be published weekly 
for and throughout a period of six 
full and consecutive weeks, and em- 
bracing an aggregate of forty-two 
days’ time, Finlayson v. Peterson, 5 
N. D. 587, 67 NW 953, 57 AmSR 584, 
33 “LRA 5382. (2) Under the statute 
as it has stood since January 1, 1896, 
requiring notice to be given “‘by pub- 
lishing the same six times, once in 
each week for six successive. weeks,” 
the giving of notice is complete when 
it has been published in six succes- 
sive issues of a weekly paper, and it 
is not necessary to postpone the sale 
until six full weeks or forty-two days 
have elapsed from the first publica- 
tion. Bailey v. Hendrickson, 25 N. 
D. 500, 148 NW 134, AnnCas1915C 
739; Grandin v. Emmons,-10 N. D. 
223, 86 NW 728, 88 AmSR 684, 54 
LRA 610; McDonald v. Nordyke Mar- 
mon Co., 9 N. D. 290, 883 NW 6. (3) 
Under the law in force from March 
8, 1889 to Jan. 1, 1896, publication of 
a notice upon any day of the week 
was a sufficient publication for that 
calendar week, which commenced the 
previous Sunday morning, and a 
similar publication upon six such 
successive weeks next prior to the 
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which publication is to be made is not specified, a 
reasonable discretion is to be exercised.®? 
though the statute provides that deeds of trust shall 
prescribe a period for advertising notice of sale, not 
less than a specified time, failure to designate a 
period does not invalidate a sale, the trustee being 
authorized to advertise for a reasonable time, not 
less than the statutory period.t 

_ Computation of time. 
of the period during which publication shall con- 
tinue, one of the terminal days is excluded and the 


So, al- 


In computing the duration 


and the intervening Sundays may 


sale was sufficient notice of the sale, 
provided the several publications had 
been at least five days apart. Cotton 
v. Horton, 22 N. D. 1, 132 NW 225. 

97. U. S.—Walker v. Stuart, 261 
Fed. 427, 


Cal.—Seccombe v. Roe, 22 Cal. A. 
129; 133 P.507: 

Mich.—Bacon y. Kennedy, 56 Mich. 
629, 22 INW 824. 

Miss.—McSwain  v. 111 
Miss. 686, 72 S 129. 

R. I.—Quinn v. MecDole, 28 R. I. 
327, 67 A 327. 

[a] In New York (1) it has been 
held that publication once a week 
for twelve weeks as required is suffi- 
cient, although all the publications 
are made within seventy-eight days, 
provided eighty-four days intervene 
between the first publication and the 
day of sale. George v. Arthur, 2 
Hun 406, 4 Thomps. & C. 635; Howard 
v.. Hatch,;29 Barb. 297. (2) And 
where the statute requires notice to 
be published at least twice a week 
for three successive weeks immedi- 
ately preceding the sale, there must 
be a period of twenty-one days be- 
tween the first publication and the 
rere Valentine v. McCue, 26 Hun 

98. Jones v. Salmon, 128 Miss. 508, 
91 S 199; Wilezinski v. Watson, 110 
Miss. 86, 69 S 1009. 


Young, 


99... Wilson’ v. Wall, 99) Va. 353; 
388 SE = 8&1. 
[a] “Duly advertised.’_—Where a 


deed of trust provides that the time 
and place of sale shall be “duly ad- 
vertised,’’ the trustee must exercise 
the discretion so vested in him, as 
to the length of time for publication, 
prudently and fairly, bearing in mind 
the chief object to be attained, which 
is-to give notice so as to Secure the 
attendance of persons who are likely 
to become purchasers, and to obtain 
a fair price for the property as the 


result of competition in bidding. 
Wateon v. Wall, 99 Va. 353; 38 SH 
ile 
[b] Period held reasonable.—Six 


every-other-day insertions in a daily 
newspaper ending on the day pre- 
ceding a sale of real property are 
sufficient, there being other evidence 
of .efforts at publicity. Wilson v. 
Wall, 99 Va. 353, 38 SE 181 [crit 
Morriss v. Virginia State Ins. Co., 90 
Va. 370, 18 SE 843 (where it was de- 
cided that an advertisement of realty 
for less_than thirty days was not 


sufficient) ]. 

1. Healey v. Zobel, 45 Colo. 294, 
104) (P56: 

2. U. S.—Wright v. Harris, 221 


gett 736 [aff 228 Fed. 1021, 142 CCA 
654]. 

Ill—Magnusson v. Williams, 111 
Ill. 450; Harper v. Ely, 56 Ill. 179. 

Minn.—Worley v. Naylor, 6 Minn. 
192. 

Mo.—Gray v. Worst, 129 Mo. 122, 
31 SW 585. 

N. Y.—Howard v. Hatch, 29 Barb. 
297; Bunce v. Reed, 16 Barb, 347. 

Tex.—Lerch v. Snyder, 2 Tex. Civ. 
A. 421, 21 SW 1838. 

Utah.—Mallory v. Kessler, 18 Utah 
11, 54 P 892, 72 AmSR 765. 

Va.—Bowles v. Brauer, 89 Va. 466, 
16 SE 356. 

Generally see Time [38 Cyc 317]. 
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be counted in to make-up the requisite number of 
days, although there was no publication on such 
Sundays.® 

Assignment pending publication. Where, pend- 
ing publication of notice, the mortgage is assined, 
the assignee cannot rely on any publication prior 
to the assignment, but must publish for the full 
period thereafter.* 

A change in the date of sale during the progress 
of the advertisement will not invalidate the sale 
where the amended notice is advertised for the 
requisite period.® 

Waiver of objections and estoppel. If the mort- 
gagor or grantor expressly consents to a sale upon 
a shorter notice than that required by the mortgage 
or deed of trust, he cannot attack the sale on the 
ground of insufficient notice;® but the rule is other- 
wise where the period is fixed by statute.’ Where 
a trustee had no power to sell on the day adver- 
tised, because of insufficiency of the notice, and he 
postponed the sale to a later date at the purchaser’s 
request, he did not thereby alter his position to his 
detriment, and hence no estoppel arose against, the 
purchaser because of such request.® 

[§ 1407] (b) Beginning and Continuity of Publi- 
cation. The publication should not begin until de- 
fault has occurred; and a publication begun before 
default ® or on the same day the debt. becomes due 7° 
is premature and void. Likewise where, by the terms 
of the power, the sale is not to be made until after 


default has continued for a certain time, publica-- 


tion -eannot begin until the. eed of grace has 
elapsed.1 

Continuity. It has been held that, where itis pro- 
vided ‘that a certain number of days’ 
be given, the publication must be continuous, that 
is, there must be a publication on every one of the 


482, 68 AmD 672. 


3. Magnusson y. Williams, 111 Ill. 
d.—White Vi 
529, 


450; Cushman v. Stone, 69 Ill. 516; 
Kellogg v. Carrico, 47 Mo. 157; Ger- 
man Bank v. Stumpf, 6 Mo, A. 17; 
El Paso v. Ft. Dearborn Nat. Bank, 
96 Tex. 496, 74 SW 21; Howard v. 
Fulton; 79° Fex. 231; °14. SW 1061; 
Bowles v. Brauer, 89 Va, 466, 16 


Mo, 311. 
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notice shall. 


Mo.—German Banik v. Stumpf, 73 
See Kellogg v. Carrico, 47 
Mo. 157 (where it was held that omis- 
sion to publish the notice on Sun- 
days during the required period was 


tie. 


[§§ 1406-1408 
‘required number of days, or at least on each of the 
secular days;12 but by the weight of authority it 
is sufficient if the requisite number of days elapse 
between the first publication and the sale, although 
the notice may not have been published an equal 
number of times.!* Some of these latter authori- 
ties, however, have held that, where the omission 
to make continuous publication is of such a char- 
acter or is attended by such circumstances as to 
mislead the pubhe and work injury to the mort- 
gagor, the sale will be set aside,’* and that, to avoid 
such a contingency, in all cases where ‘notice is 
required to be published in a daily paper, it is the 
better practice to insert the notice in every issue of 
such paper from the first advertisement up to and 
including the day of sale.1® 

Interval between last publication and day of sale. 
It is not necessary for the sale to take place on the 
day following the expiration of the required period 
of publication,'® unless the mortgage or statute so 
provides,” and a reasonable interval may be allowed 
to elapse.1® It has been held that a sale is not 
unreasonably dilatory where it occurs eight 29 or 
ten 7° or even fifteen *! days after the termination 
of the period of publication. Language in a deed. 
of trust requiring an interval of a stated length be- 
tween the last notice and the sale does not prohibit 
the adoption of a longer, but, of course, reasonable 
interval.?? 

{§ 1408] (4) Affidavits and Proof.?* Although the 
statute may require an affidavit of the due publica-. 
tion of the notice of foreclosure,*4 this is not re-. 
garded as essential to the validity of the exercise 
of the power.”* Ji has been held, however, that such’ 
an affidavit, when required by law to be not merely: 
made but alse recorded, is an essential requisite to. 
a valid sale;6 although it has also been held that 


‘for four weeks “next before’ the day 


Malcolm, 


15° Md.| of sale, a sale made nine days after 
the last advertised is invalid. Mc- 
Mahon v. American Bldg., ete, 


Assoc., 75 Miss. 965, 23 S 4381. 

[b] “Preceding” construed as 
‘meaning ‘next before.’”—In Code 
(1906) § .2772 providing that sales; 


SE 356. 
Generally see Time [38 Cyc 332]. 
4. Eisenberg v. Gallagher, 32 R. I 
889, 79 A 941. 
5. Jones v. Salmon, 128 Miss. 508, 
S199". 
6 Maulsby v. Barker, 14 D. C. 
165; Dickerson v. McNulty, (Va.) 129 
SE 242, 
7. Cornell vy. Newkirk, 144 Ill. 241, 
NE 37. 
8. Dickerson v. McNulty, (Va.) 
736, 


129 SE 242. 
9. Wright v. Harris, 221 Fed. 

742 [aff 228 Fed. 1021, 142 CCA 654, 

and cit Cyc]; Findlay v. Darnall, 143 

Md. 291, 122 A 247, 


33 


10. Pratt v. Tinkcom, 21 Minn. 
142, 

11. Macon, etc., R.-Co. v, Georgia 
RagCo.. 463 Ga. 103. 

12. Washington v. Bassett, 15 R. 


I, 568, 10 A 625, 2 AmSR 929. 

[a] In daily paper.— ‘Twenty 
days’ notice,’ where the paper se- 
lected -is a daily paper, requires a 
continuous publication for twenty 
days. Washington v. Bassett, 15 R. 
TI. 563, 10 A 625, 2 AmSR 929. 

Computation of time see 
§ Eee 

U. S.—Hamilton v. Fowler, 99 
Fea” 18, 40 CCA 47. 

Ga.— Vizard v. Moody, 119 Ga. 918, 
47 SE 348. 

Ill.— Jenkins v. Pierce, 98 Tll. 646; 
Cushman vy. Stone, 69 Ill. 516; Weld 
v. Rees, 48 Ill. 428. 

Iowa.—Leffler v. Armstrong, 4 Iowa 


supra 


immaterial where the paper was not 
published on Sunday); Fowler v. 
Carr, 63 Mo..A. 486 (where it was 
held that a purchaser at a ‘sale 
Which had been advertised for 
twenty-nine days, one day less than 
required by the deed of trust, ac- 
quired the legal title to the premises, 
subject to an equitable right of re- 
demption in the grantor of the deed 
of trust). 

W. Va.—Atkinson v. Washington, 


geen College, 54° W. Va. 32, 46 SBE 
25 
[a] Advertisement in. a weekly 


paper for three successive issues, the 
first one more than ten days prior 
to the sale, complies with a require- 
ment that the property be advertised 
“for ten days.” Vizard v. Moody, 119 
Ga. 918, 47 SE 348. 


14. German Bank v. Stumpf, 73 
Mo. 311. See Stine v. Wilkson, 10 
Mo, 75 (where there was but one] 
publication during the twenty-day 
period). 

15. German Bank v. Stumpf, 73 
Mo. 311. ; 

16. Winbigler v. Sherman, 175 


Cal. 270, 165 P 943; Beal v. Blair, ‘33 


lowa a Ae aie v. Hatch, 29 Barb. 
CNY.) 42 
17. Maris Vv. Lindsey, 124 Miss. 


742, 87 S 12; Planters’ Mercantile Co. 
Vv. Braxton, 120 Miss, 470, 82 S 323; 
McMahon v. American Bldg., ete., 
Assoe., 75 Miss. 965, 23 S 431. 

[a] “Next before.”—W here a 
mortgage provided for publication 


under powers in mortgages and deeds 
of trust shall be advertised for three 
successive weeks “preceding” the 
sale, the word ‘‘preceding” should be 
construed as meaning ‘‘next before,” 
and requires publication. for the 
three weeks immediately preceding 
the day of sale, and a sale is void 
where a longer period of time than 
one week elapses between the day of 
the last advertisement and the day 
of sale. Planters’ Mercantile Co. v. 
Braxton, 120 Miss. 470, 82 S 323. See 
Lake v...Castleman, 116 Miss. 175, 
76 S 877 (where, however, the sale. 
was upheld because more than one 
week had not elapsed between the 
last publication and the sale). 

18. Winbigler v. Sherman, 175 Cal. 
270, 165 P.948; Taylor v. Reid, 103 
Bil. 349. ’ 

19. Atkinson v. Duffy, 16 Minn. 
45. 

20. Goenen v. Schroeder, 18 Minn. 
66. 

21. Winbigler v. Sherman, 175 Cal. 
270, 165° P 948. 

22. Tooke v. Newman, 75 Ill, 215. 

23. Affidavits and record of sale 
see infra § 1440. 

24. See statutory Bhovinieoe and 
eases infra notes 25-3 

25... Field v: Govan 106 Mass. 
310; Goleher v., Brisbin, 20 Minn. 453; 
Gray v. Worst, 129 Mo. 122, on SW: 
ee Tuthill~ v. . Tracy, 31. INA HEY: 


26. Burnham v. Hewey, 4 F. Cas. 
No. 2,175, 1 Hask. 372. , 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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the provision for recording is merely directory, and 
that failure to record the affidavit does not affect 
the title of a purchaser at the sale.?7 
must conform substantially to the statutory require- 
ments,?* and show a sufficient compliance with stat- 
utory provisions as to the manner in which the 
notice of sale should be published;2° but mere de- 
‘fects. or errors do not invalidate the sale.®° 

The publisher of the 
paper in which the notice appears is a printer within 
-the meaning of a statute requiring the affidavit to 
be made by the printer.*+. And an affidavit required 
of the publisher may be made by the proprietor.*” 

In a few jurisdictions ‘a 


Who may make affidavit. 


Filing copy of notice. 
copy of the notice must be filed.** 


Proof. The affidavit is presumptive, but not con- 
elusive, evidence of the facts which it recites and of 
the sufficiency of the publication.*# 
garding the publication may be proved by other.com- 


petent evidence.*® 


[§ 1409] d. Posting Notice. A provision either i in 
the mortgage or in the statute requiring posting of 
‘the notices of sale must be strictly complied with, 


27. Matter of Lawson, 42 App. 
DV ol ie POO IN V Saul Sane rida Ketan 
‘Thompson, 4 Lans. (N. Y.) 489; 
Howard vy. Hatch, 29 Barb. (N. Y.) 
-297. But see Van Vleck v. Enos, 88 
Hun 348, 34 NYS 754; Cowdrey v. 
Turner, 85 Hun 451, 32 NYS. 889 
(holding that the affidavits of pub- 
lishing and of service of notice, pre- 
seribed by the code, must be filed 
to complete the title of a mortgagee 
-who purchases at his-own foreclosure 
by advertisement). 


28. Van Vieck v. Hnos, 88 Hun 
348, 34 NYS 754. 

29. White v. Bates, 234 Ill. 276, 
84 NE 906 [rev 138 Ill. A. 112]. 


{a] Certificate of publication held 
sufficient.—A certificate of publica- 
tion, which recites that a foreclosure 
advertisement affecting land in Mc- 
Lean County was published in Bloom- 
ington, is sufficient in absence of 
proof to the contrary to show that 
it was published in Bloomington, 
McLean County, Illinois, as required 
by the trust deed foreclosed. White 


-v.- Bates, 234 Ill. 276, 84 NE 906 
[rev 138 TU eA a 
[b] Certificate of publication held’ 


dinsufficient.—Proceedings for fore- 
elosure of property in W County 
were null and void, where the reg- 
ister of deeds’ record read, “I hereby 
certify that the foregoing notice has 
been published ..'. in a newspaper 
called the Machias Republican, in the 
County of Washington,” the certifi- 
eate failing to show that the news- 
paper was “published and printed in 
whole or in part in the county where 
the premises are situated.” Higgins 
vy. Smith, 118 Me. 312, 108 A 102. 


30. Taylor v. Reid, 103 Ill. 349; 
Goenen v. Schroeder, 18 Minn. 66; 
Mowry v. Sanborn, 72 N. Y. 534; 


George v. Arthur, 2 Hun (N, Y.) 406, 
4 Thomps. & C. 635. 

31. Sharp v. Daugney, 33 Cal. 505; 
Golcher v. Brisbin, 20 Minn. 453; Me- 
mard v. Crowe, 20 Minn: 448; Bunce 
v. Reed, 16 Barb. (N. Y.) 347. 

32. Palmer v. McCormick, 28 Fed. 
541. 


33. Goenen v. Schroeder, 18 Minn.. 


66; Wilsford v. Johnson, (Miss.) 105 
S 736. 

34. Minn.—Griswold v. Taylor, 8 
Minn: 342. 


Mo.—MeDaniel vy. Sprick, 297 Mo. 
A424, 249 SW 611. 
N. Y.—Mowry v. Sanborn, 72 N. 


vy. 534; Bunce vy. Reed, 16 Barb. 
347. 
W. Va.—Burke v. Adair, 23 W. Va. 


139. 
? ls Sar hs v. Carroll, 71 Wis. 347, 
‘37 NW 

La] thor the execution of the 


_ 


Lhe 
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ineffective.37 
Continuity of 


[41 C.J.] 1963 


in respect of the places designated for such posting, 
the length of time prescribed, and other particu- 
lars.*° Where notice was posted in more places than 
required by the mortgage, the mere fact that an un- 
necessary notice was not posted for the required 
length of time would not render the advertisement 


posting; removal by chiawe et: Tf 


the notices are actually put up the required number 
of days before the sale, it is not essential that they 
should have remained intact and visible during every 
one of the intervening days.** But since the purpose 
is to attract bidders,*® notice is not posted within 
the meaning of the law when it is taken down by or 


at the instance of the person required to post it, soon 


The facts re- 


after being properly affixed to the spot designated.*° 
The person making the sale, however, is not held re- 
sponsible for keeping the notice posted, and its sub- 
sequent removal by a stranger will not affect the 


validity of the sale.‘ 


trustee’s deed it will be presumed 

that advertisement was properly 

made. Atkinson v. Washington, etc., 

College, 54 W. Va. 32, 46 SE 253. 
35. Ark.—Straughan v. Bennett, 

153 Ark. 254, 240 SW 30. 

TEs Md.—Johnson v. Robertson, 31 Md. 


Mich.—McCammon v. Detroit, etce., 
R..Co., 103 Mich. 104, 61 NW 2738. 
Mo.—McDaniel v. Sprick, 297 Mo. 
424, 249 SW 611. 
N. Y.—Mowry v. Sanborn, 72 N. Y. 
Baas Osborn v. Merwin, 12 Hun 


[a] The production of copies of 
the newspaper in which the notices 
were published is sufficient proof ot 


publication. McCammon v. Detroit, 
ae R. Co.,.103 Mich. 104, 61 NW 
7 

[b] An entry by a printer on his 


account book of a payment of a 
charge for printing does not prove 
an advertisement of a mortgage sale 
for the requisite length of time. Os- 
born v. Merwin, 50 HowPr (N. Y.) 
yor [rev on other srounds 12 Hun 
32). 

{c] Printers’ marks as proof.— 
The court, cannot know. officially the 
meaning of printers’ marks at the 
foot of an advertisement, and, in the 
absence of further evidence on the 
subject, will not infer that such 
marks indicate the date and number 
of times a notice has been published. 
Johnson v. Robertson,.31 Md. 476. 
36. Ala: Sav. Bank v. 
Murphree, 200 Ala. 574,76 S932. 
Cal.—Sargent v. Shumaker, 193 Cal. 
122; 223. BP. 464, 

Hawaii.—Maile v. Carter, 17 Hawali 


9. 
Ill.—Rice v. Brown, 77 Ill. 549. 
Iowa.—Sears v. Livermore, 17 Towa 
297, 85 AmD 564. 
Md.—Chilton v. Brooks, 69 Md. 584, 
16° Ay 273: 
Mich.—New York Baptist Union v. 
Atwell, 95 Mich. 239; 54 NW 760. 
Miss.—Fauntleroy v. Mardis, 123 
Miss. 353, 85 S 96. 
Mo.—Carter v. Abshire, 48 Mo. 300. 
N. M.—Cleveland v. Bateman, 21 
N. M. 675, 158 P 648, 654,. AnnCas 
1918E 1011 [cit Cyc]. 
N. Y.—King v. ~ Duntz, 11 Barb. 
194) 
_Tex.—Roe v. Davis, 106 Tex. 537, 
172 SW 708 [aff (Civ. A.) 142 SW 
950]; Howard v. Fulton, 79 Tex. 231, 
14 SW 1061; Meisner v. Taylor, 56 
Tex. Civ. A. 187, 120 SW 1014; Na- 
tional Loan, ete., Co. v. Dorenblaser, 
380 Tex. Civ. A. 148, 69 SW 1019; Clark 
v. Burke, (Civ. A.) 39 SW 306. 
Va:—Hopkins Vv. Givens, ite Va. 
578, 89 SE 871. 


Place of posting. It is usual to require that the 
notice shall be posted in one or more public places 
in the county where the sale is to take place,*? and 


W. Va.—Shea v. Ballard, 61 W. Va. 
255, 56 SH 472, 1283 AmSR 981. 

[a] Construction of statute.—Un- 
der a statute providing that sale 
shall be advertised for a_ stated 
period “in a newspaper published 
in the county, or, if none is so pub- 
lished, in some paper having a gen- 
eral circulation therein, and by post- 
ing one notice at the courthouse of 
the county where the land is situ- 
ated,” notice must be posted not only 
when the sale is advertised in a 
newspaper published in the county, 
but also when it is advertised in a 
newspaper having a general circula- 
tion therein. Fauntleroy v. Mardis, 
123. Miss. 353, 367, 85 S 96. 

[b] Construction of mortgage.— 
Where a mortgage containing a 
power of sale provided that a sale 
should be advertised in a newspaper 
by posting up notices, the word “by” 
was held erroneously inserted instead 
of “or,’’ and a sale by advertising or 
by posting notices was deemed suffi- 
cient, Watson v. Sherrman, 84 Ill. 

63 

[ec] Burden of proof is on the one 
asserting that the requirement was 
not complied with. Atkinson = v. 
Washington, etc., College, 54 W..Va. 
32, 46 SE 253. 

87.. Jenkins v.) Griffin,, 175: N.. GC 
184, 95 SE 166. 

38. Graham vy. Fitts, 53 Miss. 307; 
Hornby v. Cramer, 12 HowPr (N. Y.) 
490; Major v. Ward, 5 Hare 598, 68 
EngCh 598, 67 Reprint 1049. 

{a] Notice posted on inside of 
post-office door.—One of the notices 
was posted on the:inside of the door 
of the post office. The office was 
open, and the notice consequently 
visible, during six days of the week; 
but on Sunday the office was open 
only for two hours in the forenoon, 
and on that day the notice could not 
be seen except during those hours. 
It was held that this did not render 
the sale invalid. Graham v. Fitts, 53 
Miss. 307. : 

39. Culbertson v. Young, 50 Mich. 
190; 25NW 77, 

40. Culbertson v. Young, supra. 

41. Graham v. Fitts, 53 Miss. 307; 
Carson v. Fleming, 188 N. C. 600, 125 
SE 259; Sandusky v. Faris, 49 W. Va. 
150, 38 SE 5638. 

{a] “It is not the duty of the 
trustee to stand over the notice and 
prevent its being torn down after it 
is posted, and the fact that persons 
who looked for, and did not find it 
after it was posted cannot be re- 
garded as proof that it had not been 

posted.” Sandusky v. Faris, 49 W. 
Va. 150, 168, 38 SE -568. 

42. See cases infra notes 43-47, 
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where a particular place is designated, the notice 
must be posted there.*® The fact that the owner of 
the premises will not permit the trustee to post the 
notice in such place is no excuse for a failure to 
comply.#4 And it has been held, in a case where 
the spot designated was nonexistent, that sale under 
the power could not be effected at all.t° The require- 
ment that the notice shall be posted in three public 
places means three different places, and such provi- 
sion is violated where one notice is posted at the 
courthouse door and the other two respectively at 
or near two corners of the public square;*® but it 
has been held that, one notice being posted at the 
courthouse, another may be posted on the post-office 
door although only a hundred and fifty yards away.** 
If no particular places are specified, but it is only 
required that they shall be ‘‘public places,’’ their 
selection is left to the mortgagee or trustee, but the 
places chosen must be such as to give reasonable 
publicity to the notices.*§ 

Delegation of duty. The trustee himself need not 
post the notices,*® or select the places where they 
shall be posted,®° but may delegate this duty to an 
agent. 

” Waiver of defects. The acquiescence of the mort- 
gagor or maker of a trust deed in the conduct of 
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notices no term of court had ever 


[§§ 1409-1411 


the sale will cure any defect in the posting of the 
notices of sale, in the absence of fraud or collusion.5+ 

[§ 1410] 4. Correction of Mistakes.°? A trifling 
mistake in the notice of sale, not of such a nature 
as to mislead or injure anyone, may be corrected 
in the subsequent publications of the notice without 
affecting the validity of the proceedings.®* But if 
the mistake is serious and of a nature to mislead or 
deceive parties interested in the sale, or if it is 
shown actually to have misled them, the publication 
must be discontinued, and an entirely new adver- 
tisement begun and continued for the requisite 
length of time;°* and the defect cannot be cured 
by postponing the sale and publishing notice of that 
fact.°> Where former notices were held invalid in 
a mortgagor’s suit to redeem, he is not entitled, in 
proceedings to set aside an alleged fraudulent con- 
veyance through which defendant obtained title to 
the mortgaged premises, to have the property sold 
under new notices of sale.** 

Personal notice to the mortgagor *” will not excuse 
material defects in the notice as advertised.*® 

[§ 1411] G. Sale *°—1. Time of Sale °°—a. In Gen- 
eral. It is necessary that the sale should take place 
on the day indicated in the notice, where notice has 
been given.*t If advertised for a certain hour the 


himself. Walker v. Taylor, (Tex. Civ. 


but the] A.) 142 SW 31. 


43. Cal.—Sargent v. Shumaker, 
193 Cal, 122,223 P 464. been held in the county, 
Iowa.—Sears vy. Livermore, 17 
Iowa 297, 85 AmD 564. 
Miss.—Fauntleroy v. Mardis, 123 
Miss. 353, 85 S 96. 
Tex.—National Loan, etc. Co. v. 


Dorenblaser, 30 Tex. Civ. A. 148, 69 
SW 1019. 

W: Va.—Shea v. Ballard, 61 W. Va. 
255, 56 SE 472, 123 AmSR 981 

[a] Construction of statute.—A 
statute, providing that notice must 
be posted “in three public places of 
the township or city where the prop- 
erty is situated, and also where the 
property is to be sold,” should be 
construed to require the posting of 
notices in three public places of the 
township or city where the property 
is situated, and in three public places 
of the township or city where the 
property is to be sold; and hence 
where the property is situated in one 
township or city and is sold in 
another, six notices must be posted 
in three public places in each sucn 
township or city, but where the 
property is to be sold in the same 
township or city it is necessary to 
post only three notices in three pub- 
lic places in such township or city. 


Sargent v. Shumaker, 193 Cal. 122, 
223 P 464. 
[b] In Texas (1) the notice must 


be posted in three public places in 
the county, one of which shall be at 
the courthouse door. Fischer  v.| 
Simon, 95 Tex. 234, 66 SW 447, 882; 
Titterington Vv. Deutsch, (Civ, A.) 
179 SW 279; Adams v. Zellner, (Civ. 
A.)°174 SW 933 [writ of error den 
107 Tex. 653, 183 SW 1143]; Roe v. 
Davis, (Civ.) A.) 142: (SWi° 950 :[aft 
106 Tex. 537, 172 SW 708]; Marston 
v. Yaites, (Civ. A.) 66 Sw 867; Na- 
tional Loan, etc., Co. v. Dorenblaser, 
30\. Tex, Civ, A, 148, 69 iSW hors. 
(2) A notice may be posted in the 
courthouse corridor on a board fur- 
nished by the county authorities for 
such purposes,’ where the notice is 
required to be posted “at the court 


house door.” Howard v. Fulton, 79 
Tex. 231, 14 SW 1061. 
44, Sears v. Livermore, 17 Iowa 


297, 85 AmD 564. 
45. Dutton v. Cotton, 10 Iowa 408. 
[a] Tllustration.—Where a _ stat- 
ute required that one of the notices 
should be posted at the place of 
holding the last term of the district 
court, and at the time of posting! the 


notices were posted in three public 
places in the county, one of which 
was the office of the clerk of the dis- 
trict court, the sale was invalid, and 
a judicial ‘foreclosure was the mort- 
gagee’S proper remedy. 
Cotton, 10 Iowa 408. 


Dutton v. 


46. National Loan, ete, Co. v. 
“‘Dorenblaser, 30 Tex. Civ. A. 148, 69 
SW 1018. 

47. Graham v. Fitts, 53 Miss. 307. 


48. Ala.—Farmers’ Sav. Bank v. 
Murphree, 200 Ala. 574, 76 S 932. 


Ill.—Rice v. Brown, 77 Ill. 549. 

Iowa.—Campbell v. ‘Wheeler, 69 
Iowa 588, 29 NW 613. 

Md.—Chilton v. Brooks, 69 Md. 


584, 16 A 278, 

Mo.—Carter v. Abshire, 48 Mo. 300. 

N. Y.—Denning v. Smith, 3 Johns. 
Ch. 332. 

[a] What are public places.—(1) 
The door of the courthouse and the 
door of the post office, at the county 
seat, are public places within the 
meaning of this requirement, Ed- 
wards v. Meadows, 71 Ala. 42. (2) A 
courthouse, and not exclusively the 
front part of it, is a public place. 
Campbell v. Wheeler, 69 Iowa 588, 29 
NW 613. (3) The side of a public 
square in a town or city is a public 
place. Carter v. Abshire, £8 Mo. 300. 

[b] A local custom among auc- 
tioneers of posting notices upon the 
doors or in the windows of houses to 
be sold, stating the time and place 
of sale, does not have the force of 
law or contract, and a sale made 


without observing such custom is 
valid. Chilton v. Brooks, 69 Md. 
584, 16 A 273.) 

49. Tyler v. Herring, 67 Miss: 169, 


6 S 840, 19 AmSR 263; Wilson v. 
Armstrong, (Tex. Civ. A.) 236 SW 
755; Titterington v. Deutsch, (Tex. 
Civ. A.) 179 SW 279; Adams y. Zell- 
ner, (Tex. Civ. A.) 174 SW 933 [writ 


of error den 107 Tex. 653, 183 SW 


1148]; Roe v. Davis, (Civ. A.) 142 
Sw 950 [aff 106 Tex. 537, 172 SW 
708]; Walker v. Taylor, (Tex. Civ. 


INVES SWAN 

{a] Where the required notices 
are prepared by the original and sub- 
stitute trustees, signed by the sub- 
stituted trustee, and posted, with the 
knowledge of the mortgagor, at the 
proper time and in the proper place, 
the sale is valid, although the notices 
were not posted by the substitute 


Delegation of ministerial duties 
see supra § 1417. 

50. Titterington v. Deutsch, (Tex. 
Civ. A.) 179 SW 279. 

51. Brewington v. Hargrove, 178 
N. C. 148, 100 SE 308; Walker v. 
Taylor, (Tex. Civ. A.) 142 SW 41. 

52. Waiver see infra § 1461. 

53. Chandler v. Cook, 9 D. C. 176; 
First State Bank y. Day, 188 Mich. 
228, 154 NW. 101, 104 [quot Cye]; 
Hubbell v. Sibley, 5 Lans. 51 [aff 
50 N. Y. 468]; Hanson v. Kitterman, 
23 S. D. 220; 121. NW 389. 


[a] Defective figure in date of 
sale.—Hanson v. Kitterman, 23 S. D. 
220, 121 NW 389. 

54. Ga.—Macon, ete, R. Co. v. 
Georgia R. Co., 63 Ga. 103. 

Ill.—Ritchie v. Judd, 137 Ill. 453, 


27 NE 682. 

Minn.—Pratt v. Tinkcom, 21 Minn. 
142; Banning v. Armstrong, 7 Minn, 
46; Dana v. Farrington, 4 Minn, 433. 


Mo.—Wolff v. Ward, 104 Mo. 127, 
16 SW 161. 
Bye Vasc Une v. Pfeiffer, 4 Yeates 
gq 2 Dickerson v. McNulty, 129 SE 

Irregularities or defects as grounds 
for resale see infra § 1499. 


55. Pratt v. Tinkcom, 21 Minn. 
142; Dickerson v. McNulty, (Va.) 129 
SE 242, 


s uae of postponement see infra 
Postponement of sale generally see 
infra § 1412. 


56. Dennett v. Atkins, 232 Mass. 
301, 122 NE 390. 

57. See supra § 1397. 
ee Briggs v. Briggs, 135 Mass. 

59. Nature of sale see supra 
§ 1341. 

60. Time for exercise of power 


and limitations see supra § 1378. 

61. Jones v. Laramore, 149 Ga. 
825, 102 SE 526; Carrington v. Citi- 
zens’ Bank, 140 Ga. 798, 80 SE 12; 
Garrett v. Crawford, 128 Ga. 519, 57 
SE 792, 119 AmSR 398, 11 AnnCas 
167; Hall v. Towne, 45 Ill. 493; Beal 
Vv. Blair, 33. Lowa) 3183)" Ricks ey. 
Brooks, 179 N. C. 204, 102 SE 207. 

[a] Sale on day ‘preceding that 
stated in notice—Where a sale was 
held on the day preceding that for 
which it was advertised, and not on 
the advertised day, the foreclosure 


For later cases, developments and changes.in the law see cumulative Annotations, same title, page and note number, 
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sale must take place precisely at the time speci- 
fied,®°* but if intending purchasers are not shown to 
have left on account of the delay,-a valid sale may 
be made at any time during the following hour, that 


is, before the next hour strikes.®* 


requirement, the mortgagee or trustee, unless con- 
trolled by statute,°* or the mortgage or trust deed,*® 
may use his discretion as to the time of sale.*6 “But 
a sale at an unusual hour may be invalid,®’ although 
within the hours prescribed by law.®® 
should be held during ordinary business hours,*® and 
where a local custom exists, the hour should con- 


form to the custom.?° 
Sale on holidays. 


Change of date of sale. While 


deed was void, under Revisal (1905) 
§ 641, as to the mortgagor’s heirs, 
except in so far as it passed the 
mortgagee’s rights to the grantees. 
Ricks v. Brooks, 179 N. C. 204, 102 
SE 207. 

62. Richards v. Finnegan, 45 Minn. 
208, 47 NW 788; Orvik v. Casselman, 
15 N. D. 34, 105 NW 1105; Lester v. 
Citizens’ Sav. Bank, 17 R. I. 88, 20 
A 231; Great West L. Assur. Co. 
v. Hill, 2 Sask. L. 158. 

[a] Sale before hour stated in- 
valid.—Richards v. Finegan, 45 Minn. 
208, 47 NW 788; Orvik v. Casselman, 
15 N. D. 34, 105 NW 1105. 

[b] Standard or solar time.—The 
time stated in the notice of sale is 
“railroad” or ‘standard time,” not 
solar time. Orvik v. Casselman, 15 
N. D. 34, 105 NW 1105. 

[c] Standard or local time.— 
Where lands were ordered to be sold 
at 12 M. and the sale was carried 
out on local time, one hour earlier 
than standard time, the sale was 
premature and irregular. Great 
West L. Assur. Co. v. Hill, 2 Sask. L. 


158. 

Lathrop v. Tracy, 24 Colo. 382, 
51 P 486, 65 AmSR 251; Garrett v. 
Crawford, 128 Ga. 519, 57 SE 792, 
119 AmSR 398, 11 AnnCas 167; Mc- 
Govern v. Union Mut. L. Ins. Co., 109 
Ill. 151; Erwin v. Hall, 18 Ill. A. 315; 
Lester v. Citizens’ Sav. Bank, 17 R. I. 
88, 20 A 231. 


64. . See cases infra this note; and 
note 66. 
[a] In Georgia (1) the statute re- 


quires that a sale should be made 
on the regular day fixed for public 
sales when there is nothing in the 
instrument creating the power indi- 
cating the intention of the parties 
as to the time. Carrington v. Citi- 
zens’ Bank, 140 Ga. 798, 80 SE 12; 
Garrett v. Crawford, 128 Ga. 519, 57 
SE 792, 119 AmSR 398, 11 AnnCas 
167. (2) But where the mortgage 
provides when the sale shall take 
place, such sale need not be made on 
a regular sales day. Garrett v. Craw- 
ford, supra; Crawford vy. Garrett, 121 
Ga. 706, 49 SE 677. 

{[b] In Texas the statute is not 
retroactive so that a requirement 
that sales be made on a certain day 
in the month cannot be applied to 
deeds previously executed. Thomp- 
son v. Cobb, 95 Tex. 140, 65 SW 1090, 
93 AmSR 820. 

{c] In Wisconsin the sale must 
be at least five days after seizure. 
Vreeland v. Waddell, 93 Wis. 107, 67 
NW 51; Stevens v. Breen, 75 Wis. 
595, 44 NW 645. 

65. Crawford v. Garrett, 121 Ga. 
706, 49 SE 677; Thompson vy. Cobb, 
95 Tex. 140, 65 SW 1090, 983 AmSR 
820. 

[a] Contract controls, and not the 
statute governing execution — sales. 
Thompson v. Cobb, 95 Tex. 140, 65 
SW 1¢€90, 93 AmSR 820. 


66. Shaw v. Smith, 107 Md. 523, 69 
A 116; Pryor v. Baker, 133 Mass, 
459; Hawkins v. Alston, 39 N. C. 


137; Thompson y, Cobb, 95° Tex. 140, 


It is no ground for impeaching 
a sale that it was made during Christmas week *! or 
on any legal holiday other than Sunday.”? 


MORTGAGES 


Aside trom this 
be set aside.”4 


The sale 


Ratification of irregular sale. 
gaged land is sold on a day other than that pre- 
scribed by statute, a ratification of the sale by the 
mortgagor will cure the irregularity.’° 

[§ 1412] b. Postponement of Sale—(1) Right To 
Postpone or Adjourn. i 
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may, in a proper ease, be changed, pending the pub- 
lication of the notice,”* yet if the owner or other 
parties interested are misled by reason of the change, 
and lose the opportunity of attending the sale by 
not learning of the substituted date, the sale will 


Where the mort- 


The mortgagee exercising 


his power of sale, or the trustee proceeding to sell 


to postpone the 


the date of sale | or, after having 


65 SW 1090, 98 AmSR 820. 

[a] Rule applied.—Although land 
was advertised for sale and sold on 
a market day, when many people 
would likely be away from the place 
of sale, in the absence of a showing 
that prospective purchasers were 
thereby kept away from the sale, or 
that the property did not bring as 
much as it otherwise would, the fact 
that the sale was made on that day 
did not render it invalid. Shaw v. 
Smith, 107 Md. 528, 69 A 116. 

{b] “Within lawful hours.’ 
Where the power authorizes a sale 
“within lawful hours,” the discretion 
of the trustee in choosing the day is 
not restricted to such days as are 
lawful for execution sales. Thomp- 
son v. Cobb, 95 Tex. 140, 65 SW 1090, 
93 AmSR 820. 

[ec] Different tracts may be sold 
at different times. Pryor v. Baker, 
133 Mass. 459. 

{d] In Mississippi (1) the stat- 
ute regulating the time when public 
sales shall take place has no appli- 
cation to a sale under a trust deed 
which gives the trustee discretion as 
to the time of sale. Lynchburg 
Shoe Co.-v. Castleman, 116 Miss. 188, 
76 S 878. (2) Where the trust deed 
provides that the notice and manner 
of sale shall be as provided by law 
where no provision is made in the 
contract, the trustee may use his 
discretion as to the day of sale, but 
the hour of sale must be as pro- 
vided by statute, which requires such 
sale to take place not sooner than 
eleven o’clock in the forenoon nor 
later than four o’clock in the after- 
noon. Melsheimer v. McKnight, 92 
Miss. 386, 46 S 827; Davis v. O’Con- 
nell, 92 Miss. 348, 47 S 672. 

67. Hanson yv. Neal, 215 Mo. 256, 
114 SW 1078. 

[a] TIllustrations.—(1) Where a 
trustee under a trust deed sold the 
land at an unusual hour at the re- 
quest of prospective bidders, after 
request by the mortgagee to wait 
until the usual hour of sale, the 
mortgagor’s representative being also 
absent because of the unusual hour 
of sale, and the price received was 
grossly inadequate, the sale was in- 
valid. Hanson v. Neal, 215 Mo. 256, 
114 SW 1073. (2) It appeared that 
the sale occurred about 11 A. M.; the 
sheriff testified that he usually made 
sales from half-past one to two 
o’clock, and had never made a mort- 
gage sale as early in the day as this 
one; and there was also evidence of 
a custom to make such sales after 
one o’clock. It was held that the sale 
should be set aside, aS having taken 


place at an unusual hour. MHolds- 
worth v. Shannon, 113 Mo. 508, 21 
SW 85, 35 AmSR 719. 

68. Reisenberg v. Hankins, (Tex. 


Civ. A.) 258 SW 904. 

{a] During noon hour.—Even if a 
sale of mortgaged land made during 
the noon hour was within the hours 
prescribed by law for making such 
sales, it was an unusual hour, and, 
if made at that time in pursuance 


under the deed of trust, has power and authority 


sale beyond the day fixed in the 


notice, if sufficient grounds for such action exist,’® 


commenced the sale, to adjourn it 


of a fraudulent conspiracy to pre- 
vent bidding, it was not a public 
sale within the spirit of law, and 
should be set aside. Reisenberg v. 
Hankins, (Tex. Civ. A.) 258 SW 904. 

69. Burr v. Borden, 61 Ill. 389. 

[a] Hours between 9 A. M. and 
4 P. M. have been held to be ordinary 
business hours. Burr v. Borden, 61 
Ill. 389. 

[b] In Minnesota the statutes re- 
quire the sale to take place “be- 
tween the hours of 9 o’clock in the 
forenoon and the setting of the sun.” 
Menard v. Crowe, 20 Minn. 448. 

70. Holdsworth v. Shannon, 113 
Mo. 508, 21 SW 85, 35 AmSR 719. 

71.  Mutual-F. ‘Ins: Co. v. Barker; 
Lt App. 9 CD!) C7 2055, “Anderson tan 
White, 2 App. (D. C.) 408. ; 

72. Bank of Commerce v. Lana- 
han, 45 Md. 396; Stewart v. Brown, 
(Mo.) 16 SW 389. 

[a] Election Day.—Bank of Com- 
merce v. Lanahan, 45 Md. 396. 


{b] Market day.—Shaw v. Smith, 
107 Md. 523, 69 A 116. 

[c] Washington’s Birthday. — 
Stewart v. Brown, 112 Mo. 171, .20 
SW 451. 

[ad] In New York it has been held 


that a valid sale may be made on 


Sunday. Westgate v. Handlin, 7 
HowPr.’' 372; Sayles. vs. Smith, 12 
Wend. 57, 27 AmD 117. 

73. Banning v. Armstrong, 7 
Minn. 46. 

Stes Dana v. Farrington, 4 Minn, 
433. 

75. McLaren v. Jones, (Tex. Civ. 
A.) 32 SW 17. 

[a] Bule applied. — Where the 


Surplus proceeds of the sale, after 
paying the debt, are paid over to, and 
accepted by, the mortgagor, this 
amounts to a ratification of the sale, 
especially when fortified by a letter 
from the mortgagor in which he 
states that he is satisfied with the 


sale; and a writing, signed and ac- 
knowledged, is not needed to cure the 
irregularity. McLaren vy. Jones, 
(Texs Civ. VA:), 32) SW" £7. 

76. Colo.—Bailey v. Brown, 14 
Colo. Ay 392, 60 P 20. 

D. C.—Crutchfield v. Hewett, 2 
App. 373. 

Minn.—Bennett v. Brundage, 8 
Minn. 432; Banning v. Armstrong, 


7 Minn. 46; Dana v. Farrington, 4 
Minn. 438. f 

Miss.—Weir v. Jones, 84 Miss, 602, 
36S 533. 

N. J.—Dunlop vy. Chenoweth, (Ch.) 
105 A 592. 

N. Y.—Westgate v. Handlin, 7 How 
Pr 372; Sayles v. Smith, 12 Wend, 
5.26 Am DRI, 

N. C.—Ferebee v. Sawyer, 167 N, Cc. 
199, 838 SE 17, LRA1915B 640; Starke 
v. Etheridge, 71 N. C, 240, 

Ae gininas oe v. McNulty, 129 SE 
242, 

[a] Tender of payment may be 
cause for postponing or abandoning 
the sale, but hot a tender merely of 
the interest, where the whole debt 
is due and payable. Weir y. Jones, 
84 Miss. 602, 86 S 533, 
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to a different day or hour.*” 


be, binding.’® 


no, knowledge of such directions.*! 
| Waiver of objections. Where 
'Tb] Mere « representation that 


money could be procured is not suffi- 
cient to require postponement. Dun- 


lop v: Chenoweth, .(N. J. Ch.) 105 A 
592. 
[c] Indefinite postponement. — A 


postponement for three years of a 
sale under a trust deed does not 
raise any presumption of fraud, when 
no possession of the land, or other 
benefit from it, is reserved to the 


grantor. Starke v. Etheridge, 71 N. 
C. 240. 
77. U. S.—Richards v. Holmes, 18 


How. 1438, 15 L. ed. 304; 
Hopkins, 8 F. Cas. No. 4,614, 2 
Cranch C, G. 134. 

Tli—Griffin: vi Marine C€o.,252 111. 
130; Thornton v. Boyden, 31 Ill. 200. 

Me.—Russell vy. Richards, 11 Me. 
371, 26 AmD.. 32. 

Md.—Hebb v. Mason, 143 Md. 345, 
122 A 318; Beetam v. Garrison, 129 
Md. 664, 99 A 897. 

Mass.—Briggs v. Briggs, 135 Mass. 
806; Thompson v. Heywood, 129 
Mass. 401; Dexter v. Shepard, 117 
Mass. 480; Warren v. Leland, 9 Mass. 


265. 
130; 


Fairfax v. 


Mo.—Vail v. Jacobs, 62 Mo. 
Meyer v. Jefferson Ins. Co., 5 Mo. A 


245. é 

‘N. H.—French v. Westgate, 71 N. 
H. 510)..038; A 310; 

N. Y.—Westgate v. Handlin, 7 How 
ey. 372; Milier v. Hull, 4 Den. 104; 


Tinkom v. Purdy, 5 Johns. 345. 

N. C.—Johnston yv. Eason, 38 N. C. 
330. 

R. I.—Harris v. Spring, 85 A 923; 
Beacon Hill Land Co. v. Bowen, 33 
R. I. 404, 82 A 81. : 

Va.—Rohrer v. Strickland, 116 Va. 
755, 82 SE 711. 

W. Va.—Lallance v. Fisher, 29 Ww. 
Va. 512, 2 SE 775. 

Eng. —_Davey v. Durrant, 1 De G. & 
J. 535, 58 EngCh 414, 44 Reprint 830. 

[a] Where no bidders appear (1) 
on the date originally fixed, the sale 
may be adjourned. Taylor v. Wein- 
gartner, 223 Mass. 2438, 111 NE 909; 


Marcus v. Collamore, 168 Mass. 56, 
46 NE 432; Clark v. Simmons, 150 
Mass. 357, 23 NE 108; French v. 


Westgate, 71 N. H. 510, 53 A 310. (2) 
Where the mortgagee was the only 
bidder present, he may adjourn the 


sale. Wheeler v. Slocinski, (N. H.) 
131) A’ 598. 
{b] Holding sale open.—When 


the trustee delayed the sale after 
bidding ceased, and for some time 
after the expiration of the hour, for 
the purpose of enabling complain- 
ants to apply for an injunction re- 
straining the sale, it was held that 
the delay did not invalidate the sale. 
Erwin v. Hall, 18 Ill. A. 315. 

{e] Authority implied.—(1) The 
insertion into the deed of trust of ex- 
press authority to adjourn is super- 
fluous, as the power exists unless it is 
expressly denied. Griffin v. Marine 
Co., 52 Ill. 130. (2) The power to 
adjourn a sale exists independently 
of any authorization in the instru- 
ment itself. Griffin v. Marine Co., 


It is the duty of the 
mortgagee or trustee to postpone or adjourn the 
sale when the interest of the parties will be pro- 
moted thereby,’® but the exercise of his discretion 
in determining whether circumstances demanding a 
postponement or adjournment exist will ordinarily 
If he has promised the mortgagor to 
postpone or adjourn the sale, but nevertheless pro- 
ceeds to sell at the time originally appointed, the 
sale is fraudulent and void and will be set aside.®° 
But. a sale made by an attorney of the holder of 
the mortgage on the day originally appointed, in vio- 
Jation. of directions given by the holder to adjourn 
the, sale, will not be “set aside if the purchaser had 
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ment. 


made.®* It has 
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makes no protest because of a postponement of a 
sale and takes no action to set aside the sale, he 
waives his objections.®? 

[§ 1413] (2) Notice of Postponement or Adjourn- 
Where a mortgage foreclosure sale 1s post- 
poned or adjourned, due notice of the time and place 
of the postponed sale or 
given;*? and where notice of an adjournment is 
published, the date fixed for the sale must corre- 
spond with that announced when the adjournment is 


adjournment must be 


been held in some eases that the 


notice of postponement or adjournment must be 
published for the full time required for the original 
notice;*° but by the weight of authority this is’ not 


necessary, provided the notice is such a notice as 


the mortgagor 


supra. 
[ad] Presumption of postponement. 
—Mosness v. Lacy, 


73 Minn. 283, 76 
NW. 34. 


738.. U. S.—Fairfax v. Hopkins, 8 
FE. Cas., No,,.4,614,.2 Cranch, CC, ¢); 134. 


D.. C.—Mutual F. Ins. Co. v. Barker, 
17 App: 205. 

; Ill—Thornton v, Boyden, 31 Ill. 

00. 

Md.—Mahoney v. Mackubin, 52 Md. 
357. 

Mass.—Stevenson v. Hano, 148 
Mass. 616, 20 (NEP 200) “Briggs .v- 
Briggs, 135 Mass. 306. 

Mo.—Vail v. Jacobs, 62.Mo. 130; 
Howard v.-Thornton,. 50 Mo. 291; 
Graham v. King, 50 Mo. 22, 11-AmR 
401; Judge v. Booge, 47 Mo. 544; 
Meyer v. Jefferson Ins. Co., 5 Mo. 
A; 245. 


N. Y.—Campbell v. Swan, 48 Barb. 
109. 
N. C.—Johnston v. Eason, 38 N. C. 


Dickerson v. McNulty, 129 SE 
‘Rohrer v. Strickland, 116 Va. 
755, 760, 82 SE 711: [quot Cye]. 

[a] Inclement weather (1) such 
as to prevent bidders from attending, 
may be regarded as imposing on the 
trustee the duty of adjourning the 
sale; but the sale will not be va- 
cated, for failure to make an ad- 
journment, merely on a showing that 
the afternoon of the sale was raw 
and cold, but that there was neither 
rain nor snow and the cold was not 
excessive. MutualeEes tiiniss Cours. 
Barker, 17 App. (D. :C.)» 205. (2) 
Nor is an adjournment necessary 
merely because there had been rain 
earlier in the day. Mahoney v. 
Mackubin, 52 Md. 857. 

79. D. C—Mutual F. Ins. Co. v. 
Barker, 17 App. 205. 

Ee tik aR ek ae v. Greene, 2 Allen 
oF 

Miss.—Dunton v. Sharpe, 70 Miss. 
850, 12 S 800. 

Mo.—Dunn v. McCoy, 150 Mo. 548, 
52. SW 21. 

Tex.—Zeiss v. First State Bank, 
(Civ. A.) 189 SW 524. 

W. Va.—-Pence v. Jamison, 80 W. 
Va. 761, 94 SE 3838. 

Eng.—Davey v. Durrant, 1 De G. & 
J. 535, 58 EngCh 414, 44 Reprint 830, 

[a] Mortgagee not bound to ad- 
journ.—If the mortgagee conducts the 
sale openly and fairly, he is under 
no obligation to postpone it for the 
purpose of obtaining a better price. 
Franklin v. Greene, 2 Allen (Mass.) 
519; Davey v. Durrant, 1 De G. & J. 
535, 58 HngCh 414, 44 Reprint 830. 

[b] Refusal to adjourn sustained. 
—Although a sale was made just 
after a disastrous flood, and the 
grantor in the trust deed asked for a 
delay, which was refused, the sale 
will not be set aside, it appearing 
that default in payment of interest 
and taxes was made before such dis- 
aster, and there being no reason to 
believe that the grantor could have 
averted the sale if the flood had not 
occurred. Dunton v. Sharpe, 70 Miss. 


will give reasonable publicity,*® and is given in good 


850, 12 S 800. 


80. Hoppes v. Cheek, 21 Ark. 585; 


Ventres yv. Cobb, 100 Ill. 33. 

81. Leet v. McMaster, 51 Barb. 
GNEVYapa2is'6: 

82. Brewington vy. Hargrove, 178 


N. C. 1438, 100 SE 308. 

83. U. S.—Richards v. Holmes, 18 
How. 143, 15 Li ed. 304. 

Ala.—Nichols v. Nichols, 192 Ala. 
206, 68 S 186. 

Cal.—Portola Realty Co. v. Carl- 
ston;~32 Cal. A. 282, 162°PR' 899; 
re C.—Crutchfield v. Hewett, 2 App. 

Ill—Thornton vy. 
200. 

Mass.—Taylor v. 


Boyden, 31 11. 


Weingartner, 223 
Mass. 2438, 111 NE 909; Way v. Dyer, 
176 Mass. 448, 57 NE) 678; Marcus 
v. Collamore, 168 Mass. 56, 46 NE 
ras Dexter v. Shepard, 117 Mass. 
jo .—Dana v. Farrington, 4 Minn. 
Mo.—Wolff v. Ward, 104 Mo. 127, 
16 SW 161. 
sine Y.—Jackson v. Clark, 7 Johns. 
N. C.—Ferebee v. Sawyer, 167 N. C. 
199, 201, 83 SE 17, LRA1915B 640 
[quot Cyc]. 
R. I.—Harris v. Spring, 85 A 923. 
Reid Gather ee v. McNulty, 129 SE 
And see cases infra notes 84-91. 


oT te Miller vy. Hull, 4 Den. (N. Y.) 
85. Griffin v. Marine Co., 52 I. 


130; Thornton v. Boyden, 31 Ill. 200; 
Wolff v. Ward, 104 Mo. 127, 16 SW 
161; Dickerson vy. MeNulty, (Va.) 129 
SE 242. 
86. U. S.—Richards v. Holmes, 18 
How. 148, 15 L. ed. 304. 
Ala.—Nichols v. Nichols, 192 Ala. 
206, 68 S 186. 
eee C.—Crutchfield v. Hewett, 2 App. 


Mass.—Taylor v. Weingartner, 223 
Mass. 2438, 111 NE 909; Way v. Dyer, 
176 Mass. 448, 57 NE 678; Marcus y. 
Collamore, 168 Mass. 56, 46 NE 432; 
Stevenson y. Dana, 166 Mass. 168, 44 
NE 128. 

N. Y.—Westgate v. Handlin, 7 How 
Pr 372; Sayles v. Smith, 12 Wend. 
BT iat AmD 117; Jackson v. Clark, 7 
Johns. 217 (dictum). 

N. C.—Ferebee v. Sawyer, 167 N. 
C. 199, 201, 83 SE 17, LRA1915B 640 
[quot Cyc. 

R. I.—Beacon Hill Land Co. vy. 
Bowen, 33 R. I. 404, 82 A 81. 

[a] Notices held sufficient.—(1) 
Where a foreclosure sale was post- 
poned, and the only notice was a 
statement to a few persons present 
in the courthouse when the sale was 
postponed, and the alteration of the 
date of one of the notices, such ad- 
ditional notice is insufficient, and a 
sale made under the circumstances 
is not void. Ferebee v. Sawyer, 167 
N. C. 199, 838 SE 17,. LRA1915B 640. 
(2) A notice given by oral proclama- 
tion at the time of adjournment, no 
one being present. except the auc- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 1413-1414] | 


faith,*’ and contains all the requisites of a notice of 
sale;** and, if these essentials are complied with, 
the notice is sufficient, although not published in a 
newspaper.’® So, where a sale under a trust deed 
authorizing the trustee to sell the property as a 
whole or in pareels was postponed by order of 
court pending an injunction to restrain the sale, and 
the court thereafter made an order for a sale in 
parcels, directing publication of notice for a shorter 
period than that provided in the trust deed, such 
notice was sufficient, since the original notice was 
enough to give the trustees jurisdiction to make the 
sale.%° The publication of notice of a postpone- 
ment destroys the efficacy of the original notice, 
and a sale subsequently made at the time first fixed 
is irregular and void.®+ 


Continuance of sale from day to day. If the sale. 


is properly commenced on the day advertised, and 
is not completed at the close of that day, it may 
be continued to the next day without a new publi- 
cation,®? but an incomplete sale cannot be resumed 
on the following day if the bidders are allowed to 
disperse without notice of such intention.°* 

[§ 1414] 2. Place of Sale. In the face of a statute 
providing that mortgage sales shall be made only 
in the county where the mortgaged land lies,** a sale 
held elsewhere is entirely invalid,®® although other- 
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wise the sale is not avoided by being held in an- 
other county °° or even outside the state.®’ Statutes: 
of this kind are valid,®® but they do not apply to- 
mortgages or deeds of trust executed before their 
enactment,?? even though the time for payment is: 
extended after their enactment. In some jurisdie- 
tions they are operative only when the power: is 
silent ;? in others the statutes override the contrary 
provisions of the mortgage or deed of trust itself. 
When the mortgage or deed of trust + or the notice 
of sale® specifies the place of sale, the sale must 
be had at that place, in the absence of a controlling 
statute fixing another place,® or of consent by the 
mortgagor to a sale elsewhere.” If neither the stat- 
ute nor the deed of trust specifies the place of sale, 
it is left to the selection of the trustee, who is bound 
to exercise a reasonable and prudent discretion. in 
this matter, having regard to the probable attend- 
ance of bidders and to the wishes of the mortgagor 
if he expresses any.® 

Sale at courthouse; removal or destruction of 
building. It is not uncommon for the power of sale 
itself or a general statute to require that the sale 
shall take place at, or near, the county courthouse 
or at the courthouse door, and failure to comply with 
such a requirement invalidates the sale,® although 
a substantial compliance has been held sufficient 


tioneer and the mortgagee’s agent, is 
insufficient. Clark v. Sifimons, 150 
Mass. 357, 23 NE 108. 

87. Richards v. Holmes, 18 How. 
(U. S.)_- 143,15 L.-ed. 304; Nichols 
v. Nichols, 192 Ala. 206, 68 S 186; 
Taylor v. Weingartner, 223 Mass. 243, 
i111 NE 909; Clark v. Simmons, 150 
Mass. 357, 23 NE 108; Ferebee _v. 
Sawyer, 167 N. C. 199, 201, 83° SE 
17, LRA1915B 640 [quot Cyc]. | 

88. Sanborn v. Petter, 35 Minn. 
449, 29 NW 64; Miller v. Hull, 4 Den. 
CONE WY.) 104; Jacksons v.-_ Clark. :7 
Johns. (N. Y.) 217; Ferebee v. Saw- 
Ver aGlwi Ni, ©.01 99) 2201, Sao SH ola, 
LRA1915B 640 [quot Cyc]. 

89. Nichols v. Nichols, 192 Ala. 
206, 68 S 186; Taylor v. Weingart- 
ner, 223 Mass. 243, 111 NE 909; Bea- 
con Hill Land Co. v. Bowen, 33 R. I. 
404, 82 A 81. 

90. Portola Realty Co. v. Carlston, 
SOeGale Acme close Soo. 


91. Jackson vy. Clark, 7 Johns. .(N. 
Vie cites : 
92. Lallance v. Fisher, 29 W. Va. 


512, 2 SE 775. ; 


93. Davis v. Hess, 103 Mo. 31, 15 
SW 324; Judge v. Booge, 47 Mo. 
544. : 

94. See statutory provisions. 

{a] Wo extraterritorial force.— 
(1) Statutory regulations have no 


extraterritorial force. Carpenter v. 
Black Hawk Gold Min. Co., 65 N. Y. 
43; Elliott v. Wood, 45 N. Y. 71; 
Central Gold Min. Co. v. Platt, 3 
Daly .(N. Y.) 263. (2) Where a 
mortgage executed in one state au- 
. thorizes a sale in another state, 
the sale may be properly held in the 
latter state, in the absence of any 
conflicting laws at the place of con- 
tract. Carpenter vy. Black Hawk 
Gold Min. Co., supra; Central Gold 
Min. Co. v. Platt, supra. 

{b] In South Dakota the board 
of county commissioners is required 
to designate each year three public 
places in the county where sales 
under the power may be conducted. 
Felker v. Grant, 10 S. D. 141, 72 NW 


a 

: 95. Chilton v. Brooks, 71 Md. 445, 
18 A 868; Webb v. Hoeffer, 53 Md. 
187; Kerr v. Galloway, 94 Tex. 641, 
64 SW 858; Wylie v. Hays, (Tex. 
Commn. A.) 268 SW. 563; Chandler 
v. Peters, (Tex. Civ. A.) 44 SW 867; 
Beitel v. Dobbin, (Tex. Civ. A.) 44 
Sw 299. But see Harrison v. An- 
napolis, etc., R. Co., 50 Md. 490 (hold- 
ing that a statute of this kind 


applies only to mortgages technically 
so called, and not to a deed of trust 
in the nature of a mortgage). 

96. Howell v. Martin, 8 Tenn. Civ. 
A. 520; W. C. Belcher Land Mortg. 
Co. v. Taylor, (Tex. Commn. A.) 212 
SW 647 [rev on other grounds (Civ. 
A.) 173 SW 278]; Greenwood v. Fon- 


taine, (Tex. Civ. A.) 34 SW 826. 


97. Ingle v. Jones, 43 Iowa 286; 
Ingle v. Culbertson, 43 Iowa 265. See 
Vizard v. Moody, 119 Ga. 918, 47 SE 
3848 (by express condition in the 
trust deed). : 

98. Wylie v. Hays, (Tex. Commn. 
A.) 263 SW 563. ‘ 

99. McConneaughey v. Bogardus, 
106 Ill. 321; White vy. Malcolm, 15 
Md. 529; W. C. Belcher Land Mortg. 
Co. v. Taylor, (Tex. Commn. A.) 212 
SW 647 [rev (Civ. A.) 173 SW 278]; 
Chandler v. Peters, (Tex. Civ. A.) 44 
SW 867; Goddard v. Reagan, 8 Tex. 
Civ. Al 272; 28° SW 352. 

1. W. C. Belcher Land Mortg. Co. 
v. Taylor, (Tex. Commn. A.) 212 SW 
647) [rev (Civ. A.) 178 SW 278]. 

2. Goodman y. Durant Bldg., ete., 
Assoc., 71 Miss. 310, 14 S 446 See 
Calloway v. People’s Bank, 54 Ga. 
441 (in the absence of a provision in 
the power of sale of a mortgage fix- 
ing the place of sale, the sale should 
be as provided by law for the trus- 
tees’ sales). 

3. Webb v. Haeffer, 53 Md. 187; 
Polk v. Dale, 98 Miss. 664, 47 S 386, 
17 AnnCas 754; Kerr v. Galloway, 94 
Tex. 641, 64 SW 858; Wylie v. Hays, 
(Tex. Commn. A.) 263 SW 563. 

[a] In case of conflict between 


the place designated by statute, and 


that designated by the mortgage, the 
land is to be sold at the spot desig- 
nated by statute. Such conflict does 
not render the power wholly inopera- 
tive. The law is to be read into the 
contract and controls it. Kerr ‘v; 
Galloway, 94 Tex. 641, 64 SW 858 
[rev (Civ. A.) 63 SW 180]. 

4 Ala. Farmers’. Sav. Bank v. 
Murphree, 200 Ala. 574, 76 S 932. 

Iil.—Nixon v. Cobleigh, 52 Ill. 387. 

Ind.—Patterson v. Reynolds, 19 


Ind. 148. 

Mass.—Colcord v. Bettinson, 131 
Mass. 233. 

Mo.—Stewart v. Brown, 112 Mo. 


171, 20 SW 461. 
N. C.—Palmer v. Latham, 173 N. C. 
60, 91°SE 525, 526 [cit Cye]. 
Tex.—Boone v.- Miller, 86 Tex. 74, 
23 SW 574; Chandler v. Peters, (Civ. 
A.) 44 SW 867; Beitel v. Dobbin, 


(Civ. A.) 44 SW 299; Durrell v. Far- 
well, (Civ. A.) 27 SW 795. ‘ 

W. Va.—F ry v. Old Dominion Bldg., 
étc., Assoc.; 48 W. Va. 61, 35 SE 842. 

[a] Conflicting provisions in trust 
deeds.——Where several trust» deeds 
were given on the same property, and 
there was a conflict in their provi- 
sions as to place of sale, a sale at 
one of the places designated was held 
valid, inasmuch as the amount real-: 
ized was not sufficient to satisfy the 
claims under the trust deed desig-= 
nating such place as the place of 
sale. Rice v. Brown, 77 Ill. 549. 

5. Jones v. Laramore, 149 Ga. 825, 
102 SE 526. 

6. See supra note 3. 

7 Kelly: v. Skates, 117 Miss. 886, 
78 S 945. 

[a] Thus, where a deed of trust 
required the trustee to sell land in 
front of the mortgagee’s store, the 
mortgagor’s statement that he 
wanted it sold at another place, 
where there would be somebody to 
bid on it, estopped him from ques- 
tioning the validity of a sale at 
such place. Kelly v. Skates, 117 
Miss. 886, 78 S 945. 

8. U. S.—Olcott v.. Bynum, 17 
Wall. 44, 21 L. ed. 570. : 

Ga.—Calloway v. People’s Bank, 54 
Ga. 441. 

Md.—Hunter vy. Highland Land 
Co., 123 Md. 644, 91 A 697. 

Miss.—Lynchburg Shoe Co. vy. 
Castleman, 116 Miss. 188, 76 S 878; 
Goodman v. Durant Bldg., ete, 
Assoc., 71 Miss. 310, 14 S 146. 

N. C.—Clark v. Carolina Homes, 
189 _N. ©. 703, :128 SE 20; Jenkins 
v., Daniel, 125 N. C. 161, 34° SH’ 239, 
74 AmSR 682. 

Tenn.—Howell v. Martin, 8 Tenn. 
Civ.. A. 520,-523 [cit Cye]. 

Tex.—Hess v. Dean, 66 Tex. 663, 
2 SW 727. 

Va.—Morriss v. Virginia State Ins. 
Co., 90 Va. 370, 18 SE 843; Shurtz 
v. Johnson, 28 Gratt. (69 Va.) 657. 

Man. — Carruthers v. Hamilton 
Provident, ete., Soc., 12 Man. 60. 

[a] Thus, where authority is 
given in the mortgage to advertise 
the time, place, and terms of sale, 
this is in effect an authority to the 
mortgagee to fix the time, place, and 
terms of sale. Calloway v. People’s 
Bank, 54 Ga. 441. 

9. Maloney v. Webb, 112 Mo. 575, 
20 SW 683; Boone v. Miller, 86 Tex, 
74, 23 SW 574. 

[a] Where a courthouse has been 
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where no injury resulted from failure to follow the 
requirement literally.1° If there is more than one 
courthouse in a county the property should be sold 
at the county seat unless the other courthouse is 
clearly indicated.1+ Doubt as to where the sale 
should be made sometimes arises by reason of the 
rebuilding, removal, or destruction of the courthouse 
and the consequent abandonment of it by the official 
authorities. It is generally held that the designa- 
tion of the courthouse refers to its character as an 
official and public building, and hence the building 
used as a courthouse at the time of foreclosure is 
the proper place for the sale, rather than the one 
used as a courthouse at the time the mortgage is 
executed.!2, Thus where the courthouse is wholly or 
partially destroyed and is consequently vacated, an- 
other building or place used as such, although only 
temporarily, is the courthouse within the meaning 
of the requirement.!? But although the general rule 
is as just stated, the courts are strongly inclined in 
a case of doubt to support the sale where it is fairly 
conducted and no injury is shown.1+ Thus, sales on 
the old situs of the courthouse,’® and sales in front 
of a new structure built for a courthouse but not 
yet occupied,!® have been declared valid. It is im- 
material whether or not the courthouse is the one 
in existence at the time of the execution of the trust 
deed,’” or-whether there was any courthouse at the 
time of the execution of the deed.1® 

New county created. A sale in the county desig- 
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nated in the mortgage is valid, although at the time 
of the sale the land has been placed in a new county 
formed after the execution of the mortgage,!® and it 
has been held that a trust deed which requires a sale 
at the courthouse of the county is properly executed 
by a sale at the courthouse of a newly organized 
county which includes the land sold.2° But where 
a deed of trust provides that the property shal! be 
sold at the county seat of a certain county, and the 
county is afterward subdivided, a sale made at the 
county seat of one of the new counties is void.?4 

Who may complain of irregularities. An objec- 
tion to a trustee’s sale on the ground that it was 
not made at. the place specified in the deed of trust 
cannot be raised by a party who is a stranger to 
the deed and not one of those for whose benefit the 
direction as to the mode of sale was inserted.?? 

Presumption of regularity. It will be presumed 
that the sale was held at the proper place, in the 
absence of evidence to the contrary, and where good 
faith is shown technical objections will not be con- 
sidered ;** but where the premises were in the pos- 
session of the military authorities and all persons 
were forbidden to enter upon them, a sale under a 
defaulted deed of trust was set aside.?* 

[§ 1415] 3. Conduct of Sale—a. In General. A 
sale under a power in a mortgage or deed of trust 
must be conducted in strict compliance with the 
terms of the power,?® and fairly and openly,?* but 
incidental matters outside the terms of the power 


officially designated by the commis- 
sioners, a sale made elsewhere is 
void. Boone v. Miller, 86 Tex. 74, 23 
SW 574. 

{b] Sale at door of building used 
for a county and commissioner’s 
court is not a compliance with a 
provision for a sale at the _ court- 
house door. Boone v. Miller, 86 Tex. 
74, 23 SW 574. 

10. Martin v. Barth, 4 Colo. A. 346, 
36 P 72; Chandler v. White, 84 Ill. 
435; Maloney v. Webb, 112 Mo. 575, 
20 ‘Sw 683; Hickey v. Behrens, 75 
Tex. 488, 12 "SW 679. 

{a] Sale at particular door.—(1) 
Although a trust deed provides for 
a sale at the east door of the court- 
house, yet a sale at the south door 
is not void, in the absence of evi- 
dence that the irregularity resulted 
in any injury to the debtor. Hickey 
v. Behrens, 75 Tex. 488, 12 SW 679. 
(2) So in an action to set aside a 
sale under a deed of trust, where the 
deed empowered the trustee to sell 
“at the front door of the courthouse,” 
and the courthouse had three front 
doors, and there was nothing in the 
deed to indicate that the door at 
which the sale, was actually made 
was not the door contemplated, the 
sale will not be avoided because not 
made at a different door, especially 
where it appears that it was fairly 
made in a public manner. Martin v. 
Barth, 4 Colo. A. 346, 36 P 72. 

[b] Sale at head of stairway lead- 
ing to court rooms.—Maloney vy. 
Webb, 112 Mo. 575, 20 SW 683. 

1l. Gray v. Worst, 129 Mo. 122, 
31 SW 585. See Goff v. Roberts, 72 
Mo. 570 (where the deed provided 
for a sale at the courthouse door, 
and at the time of the execution 
there were two houses called court- 
houses, parol evidence was held ad- 
missible to show which was_ in- 
tended; and obiter, “if the sale was 
not held at the place intended it 
was invalid’). 


12. Ga.—Payton v. McPhaul, 128 
Ga. 510, 58 SE 50, 11 AnnCas 163. 
gy Wilhelm v. Schmidt, 84 Ill. 

Isbel, 40 Iowa 


eal .—Moore v. 


Minn.—Johnson v. Cocks, 37 Minn. 
530, 35 NW 436. ° 

Mo.—Snyder v. Chicago, etc. R. 
Co., 131 Mo. 568, 33 SW 67; Stewart 
v. Brown, 112 Mo. 171, 20 SW 451. 

[a] Removal of courthouse. 
Where the sale is required to be 
made “at the court house,’’ and be- 
fore the day of sale the courthouse 
is removed to a different part of the 


city, the sale must be made at the 
new location. Napton v. Hurt, 70 
Mo. 497. 

[b] Removal of county site.—A 


sale at the courthouse door in the 
town to which the county site was 
removed subsequent to the execution 
of a mortgage, was a valid execution 
of a power of sale in the mortgage 
authorizing a sale at the courthouse 
door in the town which was, at the 
time of the execution of the mort- 
gage, the county site. Payton v. Mc- 
Phaul, 128 Ga. 510, 58 SE 50, 11 Ann 


Cas 163. 
13. Wilhelm v. Schmidt, 84 TIIl. 
183; Alden v. Goldie, 82 Ill. 581; 


Gregory v. Clarke, 75 Ill. 485; Waller 
v. Arnold, 71 Ill. 350; Johnson v., 
Cocks, 37 Minn. 530, 35 NW 486; 
Riggs v. Owen, 120 Mo. 176, 25 SW 
3856; Stewart v. Brown, 112 Mo. ik 
20 Sw 451; Hambright v. Brockman, 
09. Mo. 52. 

14. Long v. Rogers, 15 F. Cas. No. 
8,482, 6 Biss. 416; Chandler vy. White, 
84 Ill. 435; Moore v. Isbel, 40 Iowa 
spavis v. Hess, 103 Mo. 31, 16 


15. Long v. Rogers, 15 F. Cas. No. 
8,482, 6 Biss. 416; Chandler v. White, 


84 Ul. 435; Waller v. Arnold, 71 Ill. 
16. Davis v. Hess, 103 Mo. 31, 
15 SW 324. 
17. Waller v. Arnold, 71 Ill. 350. 
18. Moore v. Isbel, 40 Iowa 383; 
nine v. Hess, 103 Mo. 31, 15 SW 
19. Colcord y. Bettinson, 131 Mass. 
233; Palmer v. Latham, 173 N. C. 


60, 91 SE 525. See Chilton y. Brooks, 
71 Md. 445, 18 A 868 (a sale on the 
premises in the city of Baltimore was 
properly made, although at the time 
of the execution of the mortgage the 
land was situated in Baltimore 


County, subsequently annexed to the 


city of Baltimore, and the law re- 
quired the sale to be made in the 
county where the land was situated). 

20. Payton v. McPhaul, 128 Ga. 
510, 58 SE 50, 11 AnnCas 163; Wil- 
liams v. Pouns, 48 Tex. 141. 

21. Durrell v, Farwell, (Tex. Civ. 
A.) SEIS Wie 19 5: 

22, Nixon v. Cobleigh, 52 Ill. 387. 

23.. Colcord v. Bettinson, 131 Mass. 
ae German Bank vy. Stumpf, 73 Mo. 
rien: Green v. Alexander, 7 D. C. 

25. U. S.—Wright v. Harris, 221 
Seal. 736 [aff 228 Fed. 1021, 142 CCA 

Ala.—New Brockton Bank y. Dun- 
navant, 204 Ala. 636, 87 S 105; Wood 
v. Lake, 62 Ala. 489. 

Ga.-—Alexander v. 152 
Ga. 851, 111 SE 552. 

Me.—Washington County R. Co. 
v. Canadian Cclored Cotton Mills Co., 
104 Me. 527, 72 A 491 

Mass.—Clapp Vv. Gardner, 237 
Mass. 187, 130 NE 47; Porter v. Por- 
ter, 236 Mass. 422, 128 NE 795; Tay- 
lor we Weingartner, 223 Mass. 243. 
111 NE 909; Chace v. Morse, 189 
Mass. 559, 76 NE 142. 

Mo. —Stine v. Wilkson, 10 Mo. 75. 

N. Y.—Mowry v. Sanborn, 68 N. Y. 
mat [rev 7 Hun 880]. 

C.—Brett v. Davenport, 151 N. 
cor xe, 65 SE 611; Atkins v. Crumple:. 
118 N.C. 532, 24 SE 367. 

Tex.—Smith v.sAllbright, . (GiveAS) 
261 SW 461; Zeiss v. First State Bank, 
(Civ: A) 189 SW 524; Michael v. 
Crawford, (Civ. A.) 150 SW 465 
[rev on other grounds 108 Tex. 35z, 
183 SW 1070]; McCollum vy. Jones, 
(Civ. A.) 141 SW 1030; Chamberlain 
eee 61 Tex. Civ. A. 650, 131 
S) 


Chipstead, 


Ga.—Bond v. Stephens, 129 SE 


Mass.—Taylor Vv. Welngantuen 223 
Mass. 243, 111 NE 90 

N. C.—Atkins Vv. Cuore 11 8)3Ne 
C, 632, 24 SH 367. 

Okl.—Tedlock vi Torbert, 89 Ok1. 
218, 215 P 196. 

Tex. —Reisenberg 


v. Hankins, (Civ. 
A.) 258 SW 904, 


For later cases, developments and changes in the law See cumulative Annotations, same title, page and note number. 
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are left to the discretion of the mortgagee or trus- 
tee,?* and mere irregularities in the conduct of the 
sale will not vitiate it unless they result in injury 
The mortgagee or trustee must 
exercise good faith in protecting the rights of the 
mortgagor and others having an interest in the prem- 
ises,”® using all reasonable efforts to make the sale 
beneficial to such parties by obtaining the full value 
of the property or the best price possible.®° 
although he should probably adjourn the sale if he 
finds none but sham competitors present,*! it cannot 
be said to be a part of his duty to hunt up bidders, 
or persuade them to attend, if the sale has been 
A sale will be vitiated by 
any fraud against the rights of the debtor or any 
collusion between interested parties of a nature to 
cause a sacrifice or depreciation of the property.*® 


to the mortgagor.?8 


properly advertised.** 


27. Speer v. Home Bank, 200 Mo. 
A. 269, 206 SW 405; Zeiss v, First 
ae Bank, (Tex. Civ. A.) 189 SW 
524. 

28. Beacon Hill Land Co. wv. 
Bowen, 33 R. I. 404, 82 A 81. 

5 . S—Wright v. Harris, 221 
Fed. 736 [aff 228 Fed 1021, 142 CCA 
654] 

Ala.—New Brockton Bank v. Dun- 
navant, 204 Ala, 636, 87 S 105; Dozier 
v. Farrior, 187 Ala. 181, 65 S 364. 

Ark._-Bank of Commerce v. Fair- 
bank, 153 Ark. 56, 239 SW 387. 

D, C.—Fowler v. Taylor, 19 D. C. 
456. 

Ill.— Dempster v. West, 69 Jll. 613. 

Iowa.—Schier v. Dankwardt, 88 
Iowa 750, 56 NW 420. 

Ky.-—Aultman, etc., Co. v. Meade, 
121 Ky. 241, 89 SW 137, 28 KyL 208, 
123 AmSR 193. 

Md.—Horsey v. Hough, 38 Md. 130. 

Mass.—Gadreault vy. Sherman, 250 
Mass, 145, 145 NE 49; McCarthy v. 
Simon, 247 Mass. 514, 142 NE 806; 
Clapp v. Gardner, 237 Mass. 187, 
130 NE 47; Porter v. Porter, 236 
Mass. 422, 128 NE 795; Winchester 
Rock, etc., Co. v. Murdough, 233 Mass. 
50, 123 NE 344; Taylor v. Weingart- 
ner, 223 Mass. 243, 111 NE 909; Bon 
v. Graves, 216 Mass. 440, 103 NE 
1023; Stone v. Haskell, 212 Mass, 283, 
98 NE 1032. 

Minn.—Simonton v. Connecticut 
Mut. L. Ins. Co., 90 Minn. 24, 95 NW 
451. 

Mo.—Guels v. Stark, 264 SW 693; 
Hurst Automatic Switch, etc., Co. v. 


St. Louis Trust Co., 216 SW 954; Orr, 


v. McKee, 134 Mo. 78, 34 SW 1087; 
Speer v. Home Bank, 200 Mo. A. 269, 
206 SW 405. 


N. C.—Brown v. Jennings, 188 N. 
C. 155, 124 SE 150. 
N. D.—Lunde v. Irish, 195 NW 


825; Hedlin v. Lee, 21 N. D. 495, 131 
NW 390. 

Okl.—Tedlock v. Torbert, 89 Okl. 
218, 215 P-196. 

Tex.—Reisenberg v. Hankins, (Civ. 
A.) 258 SW. 904. 


Va.—Hamilton v. Stephenson, 106 
Valet (6.00. SH os 
Can.—Rennie v. Block, 26 Can. S. 


Gr 50. 

Ont.—Kaiserhof Hotel Co. v. Zuber, 
23 Ont. L. 481, 18 OntWR 883 [app 
dism 25 Ont. L. 194, 20 OntWR 582, 
9 DomLR 877 (app dism 46 Can. S. 
C. 651, 28 OntWR 305)]. 

Auste.—Pendlebury v. Colonial Mut. 
L. Assur. Soc.,.Ltd., 13 Austr. C. L. 
R. 676; Barns v. Queensland Nat. 
Bank, ltd: 3 Austr, C. LU. R925: 

[a] Preserving superior equities.— 
Where the interests of a creditor 
will not suffer, and equities, arise in 
favor of those who claim under the 
mortgagor or trustor, which are not 
equal, the mortgagee or trustee may, 
in exercise of good faith and sound 
discretion, sell the land, so as to pre- 
serve a superior equity. Brown v. 
Jennings, 188 N. C. 155, 124 SE 150. 

[b] Burden of proof.—in suit by 
a mortgagor to enjoin an action on 
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But, 


sale.37 


the mortgage note, where plaintiff 
relied upon his allegations that the 
sale of the property under power to 
the mortgagee was not conducted 
fairly and in good faith, the burden 
was upon Fim to prove it. Taylor v. 
Welmeartaer, 223 Mass. 243, 111 NE 


{c] Evidence held insufficient to 
prove that a trustee acted in bad 
faith in selling land for less than the 
market price. Bank of Commerce 
v. Fairbank, 153 Ark, 56,, 239 SW 


387. 
30. Ala.—New Brockton Bank v. 


Dunnavant, 204 Ala. 636, 87 S 105; 
Denier v. Farrior, 187 Ala, 181, 65 S 
0 . 


He C.—Fowler v. Taylor, 19 D. C. 
Ill.—-Ventres v. Cobb, 105 Ill. 33. 
Ky.—Aultman, etce., Co. v. Meade, 

89 SW 137, 28 KyL 208. 
Md.—Horsey v. Hough, 38 Md. 130. 
Mass.—Clapp v. Gardner, 237 Mass. 

187, 130 NE 47; Winchester Rock, 

etc., Co. v. Murdough, 233 Mass, 50, 

123 NE 344. 

Minn.—Simonton v. Connecticut 
bree L. Ins. Co., 90 Minn, 24, 95 NW 

Mo.—Guels v. Stark, 264 SW 693; 
Borth v. Proctor, 219 SW 72; Chas. 
Green Real Hst. Co. v. St. Louis Mut. 
House Bldg. Co., 196 Mo. 358, 93 SW 
1111; Givens v. McCray, 196 Mo. 306, 
93 SW 374; Axman v. Smith, 156 Mo. 
286, 57 SW 105; Dunn v. McCoy, 150 
Mo. 548, 52 SW 21; Sherwood v. Sax- 
ton, 63 Mo. 78; Stoffel v. Schroeder, 
62 Mo. 147; Tatum v. Holliday, 59 Mo. 
422; Chesley v. Chesley, 49 Mo. 540; 
Carter v, AbShire, 48 Mo. 300; Judge 
v. Booge, 47 Mo. 544; Speer v. Home 
Bank, 200 Mo. A. 269, 206 SW 405; 
Dwyer v. Rohan, 99 Mo. A. 120, 73 
SW 384. 

N. H.—Wheeler v. 131 
A 598. 

N. C.—Berry v. Boomer, 180 N. C. 
67, 103 SE 914. 

Okl.—Tedlock v. Torbert, 89 Okl. 
PAltsue-H Sy) eNO 

Tex.—Reisenberg v. Hankins, (Civ. 
A) 258 SW 904. 

Va.—Rohrer vy. Strickland, 116 Va. 
755, 82. SE, 11. 

Eng.—McHugh v. Union Bank of 
Canada, [1913] A. C. 299; Australasia 
Nat. Bank v. United Hand-in-Hand, 
etc., Co., 4 App. Cas. 391; Warner v. 
Jacob, 20 Ch. D. 220, 18 ERC 452; 
Marriott v. Anchor Reversionary Co., 
3 De G. F. & J. 177, 64: EngCh 140, 
45 Reprint 846; Orme v. Wright, 3 
Jur. 19; Wolff v. Vanderzee, 20 L. T. 
Rep. N. S. 353. 

Can.—Rennie v. Block, 26 Can, S. 
©.) 356. 

Ont.—Latch v. Furlong, 12 Grant 
Ch. 303; Richmond v. Evans, 8 Grant 
Ch. 508. 

Austr.—Barns v. Queensland Nat. 
Bank, Ltd., 3 Austr. C. L. R. 925. 

{al Mortgagee must use reason- 
able effort to obtain fair price for 
property. Wheeier v. Slocinski, (N. 
H.) 181 A 598 (L. [1923] ¢ 115). 


Slocinski, 
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But an agreement between two persons to become 
jointly interested in the purchase is not against 
public policy, and, in the absence of fraud or in- 
tent to stifle bidding, will not vitiate the sale.** 
Preventing or stifling competition. 
the power will be invalidated by anything which 
tends te prevent or stifle competition among the 
bidders,*® as, by false or misleading statements con- 
cerning the value of the property or the state of 
the title, or threats to cause trouble for the pur- 
chaser,®® although it has been held that a mistaken 
statement by the auctioneer as to the value of recent 
improvements on the premises will not avoid the 


A sale under 


Possession of trust deed. A trustee is in no sense 
. the custodian of the security in which he is named 
as trustee, and need not have it in his possession 


Discretion in accepting or rejecting 
bids see infra § 1436. 

31. Fairfax v. Hopkins, 8 F. Cas. 
No. 4,614, 2 Cranch C, C. 134. 

Postponement or adjournment gen- 
erally see supra § 1412. 

32. Stockwell v. Barnum, 7 Cal. 
A. 413, 94 P 400; Harlin v, Nation, 
126 Mo. 97, 27 SW 330; Seip v. Grin- 
nan, (Tex. Civ. A.) 36 SW 349; Davey 
v. Durrant, 1 De G. & J. 535, 58 EngCh_ 
414, 44 Reprint 830. 

Necessity for more than one bidder 
see infra § 1436. 

33. Ill—Bush v. Sherman, 80 IIl. 
160; Dempster v. West, 69 Ill. 613. 

Mich.—Harris  v. Creveling, 80 
Mich. 249, 45 NW 85. 

Mo.—Borth v. Proctor, 219 SW 72; 
Mann v. Best, 62 Mo. 491; Longue- 
mare v. Busby, 56 Mo. 540; Boehlert 
v. MeBride, 48 Mo. 505. 

A Y.—Jackson vy. Crafts, 18 Johns. 

Tenn.—Marlin v. Sawyer, (Ch. A.) 
57 SW 416. 

[a] An agreement between the 
mortgagee and a prospective buyer, 
by which the former agrees to fore- 
close and the latter agrees to bid at 
the sale the full amount due on the 
mortgage, and to buy up certain con- 
flicting claims to the land, but which 
contains no provision that the land 
shall be sold to him unless he is the 
highest bidder, is not fraudulent as 
against the mortgagor. Ritchie y. 
Judd, 137) Dll. 4530" 27. SN 682) 

34. Copeland v. Sohn, 75 W. Va. 
83, 82 SE 1016. 

35. U. S.—McGuire v. Briscoe, 16 
F. Cas. No. 8,813a, 2 Hayw. & H. 54. 

Ark.—Littell v. Grady, 38 Ark. 584. 

Ill.—Mapps_v. Sharpe, 32 Ilk 13; 
Longwith v. Butler, 8 Ill. 32. 

Miss.—Smith v. Deeson, 14 S 40. 

Mo.—Hendricks v, Calloway, 211 
Mo. 536, 111 SW 60; Keiser v. Gam- 
mon, 95 Mo. 217, 8 SW 377; Milten- 
berger v. Morrison, 39 Mo. 71; Bar- 
ys Duncan, 38 Mo. 170, 90 AmD 

N. C.—Sanderlin-v. Cross, 172 N. C. 
234, 90 SH 213. 

[a] Acts not constituting stifling 
of competition.—(1) An agreement by 
the purchaser and a company, that 
if the purchaser bought, the company 
would take the timber, not known at 
the sale at which every one was 
given opportunity to buy, did not 
amount to combination to suppress 
bidding. Sanderlin v. Cross, 172 N. 
Co. 284, 9025S) 213° (2) ft as enor 
enough, to set aside a sale under a 
power in a mortgage, that the agent 
of the creditor had made a map, from 
which he read the descriptions of the 
parcels to the trustee making the 
sale, and used it in making his bids, 
without showing it to the other bid- 
ders, there being no evidence that 
anyone wished or asked to see it, 
Smith v. Deeson, (Miss.) 14 S 40. 

36. McGuire v. Briscoe, 16 F. Cas. 
No. 8,818a, 2 Hayw. & H: 54, 

37. Anderson v. White, 2 App. (D. 
C.) 408, 
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when he forecloses.*8 

Acts of agent. If an agent, appointed by the 
mortgagee to make the sale, exceeds the powers 
given by the mortgage, he acts outside the scope 
of his employment and does not bind his princi- 
pal.*? 

Sale void or voidable. Where everything is done 
upon which the jurisdiction and authority to make 
a sale depend, mere irregularities in the manner 
of doing it or in the subsequent proceedings which 
may injuriously affect the rights of the mortgagor 
do not necessarily render the sale a nullity, but 
merely invalidate it, so far as to enable the mort- 
gagor to avoid it.*° 

[§ 1416] b. Mode of Sale. Subject to statutory 
restrictions,*1 the parties to a mortgage or trust 
deed have the power to fix the mode of a sale to 
be made in execution of the power of sale, and these 
must be complied with.4? Where a mortgage pro- 
vides several modes of sale in the disjunctive, a 
sale made under a power which is in no manner 
inequitable cannot be attacked because some of the 
modes prescribed are inequitable.** 

Public or private sale. In the exercise of his dis- 
eretion a mortgagee or trustee who is clothed with 
a power to sell may sell privately, unless a publie 
sale is expressly required by the power itself or 
by statute.*4 But, where it is provided by statute *° 
or in the mortgage or trust deed,*® that the sale 
shall be at public auction, a sale made privately 
by the mortgagee or trustee is invalid, and it is 


38. Dolan v. Talle, (Mo, A.) 263 


Sw. 244. 
39. Lamm vy. Port Deposit Home- 


stead Assoc., 49 Md. 233, 33 AmR| Mar. Co., 52 Iil. 130. 

246. Va.—Heermans 
40. Chase v. Morse, 189 Mass. 559,| SE 899. 

76 NE 142. 
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Pet, 138, 7 L. ed. 85. 
T1l.—Williamson 
129, 22 NE 1005; 


v. Stone, 128 Ill. 
Griffin v. Chicago 


v. Montague, 20 
Eng.—Daniel v. Adams, Ambl. 495, 


[§§ 1415-1417 


immaterial that he can or does obtain a higher price 
thereby.*7 And even where the mortgage authorizes 
a private sale without notice, such sale is invalid 
if the statute requires a public sale after notice.4® 
On the other hand a private sale has been confirmed 
by a court of chancery, although the trust deed 
required a sale at public auction, where it appeared 
that a higher price was paid than could have been 
obtained at a public sale.*® 

A parol sale of lands under a power of sale in a 
mortgage 1s a mere nullity.°° 

Contract to sell. A trustee, having power to make 
a private sale, may bind himself and the trust prop- 
erty by any contract to sell in the future which he 
has power to execute;>! and it seems not to be fatal 
to the validity of such agreement that it is made 
before the expiration of the full time stipulated for 
notice and hence could not be fully performed until 
later.5? 

Who may complain of irregularities. Where the 
property could not be sold for the amount of the 
debt secured, a junior mortgagee is not injured by 
a private sale under a senior mortgage which called 
for a public sale.>? 

Waiver of public sale. A requirement that the 
sale be made at auction may be waived by the 
debtor.>4 

[§ 1417] c. Who May Sell and Presence of Trustee 
or Mortgagee.*° The mortgagee or trustee charged 
with the duty of making the sale may employ an 
auctioneer or other person to ery the sale;°* but it 


for the amount bid by him at the 
public sale. Cockrill v. Whitworth, 
(Tenn. Ch. A.) 52 SW 524. 

55. Who may exercise power see 
supra §§ 1371-1375. 

56. Ala.—Welsh y. Coley, 82 Ala 
363, 2 S 733; Garland v. Watson, 74 


Effect of defects or invalidity on 
title 6f purchaser generally see infra 
§ 1461. 

41. See statutory provisions; and 
infra note 45, 

42. Blackshear v. Dothan First 
Nat. Bank, 261 Fed. 601; Carpenter 
v. Black Hawk Gold Min. Co., 65 N. 
Y. 43; Block Motor Co. v. Melia, 
(Tex. Civ. A.) 247 SW 666, 668 [cit 
Cyc]. P 

43. Blackshear v. Dothan First 
Nat. Bank, 261 Fed. 601. 


44, 11l.—Marston v. Brittenham, 
Zor tay Gls 

Mda.—Hebb v, Mason, 143 Md. 345, 
122 A 318. 


Mo,.—Martin v. Paxson, 66 Mo. 260. 

N. Y.—Mowry v. Sanborn, 68 N. 
Y. 153; Elliott v. Wood, 45 N. Y. 71. 

Eng.—Davey v. Durrant, 1 De G. & 
J. 535, 58 EngCh 414, 44 Reprint 830; 
Saloway v. Strawbridge, 7 De G. 
M. & G. 594, 56 EngCh 460, 44 Reprint 
232; Brouard v.  Dumaresque, 3 
Moore P. C. 457, 13 Renrint 186. 

Can.—Union Bank v. Boggs, 12 
Sask. L. 400, 51 DomLR 706, [1919] 
38 WestWkly 578. 

Ont.—Chatfield v. Cunningham, 23 
Ont. 153. 

{a] Private sale authorized after 
abortive attempt to sell at public 
auction.—Hebb v. Mason, 143 Md. 345, 
122 A 318; Beetem v. Garrison, 129 
Md. 664, 99 A 897; Chatfield v. Cun- 
ningham, 23 Ont. 153; Union Bank 
v. Boggs, 12 Sask. L. 400, 51 DomLR 
706, [1919] 3 WestWkly 578. 

45. Melsheimer v. McKnight, 92 
Miss. 386, 46 S 827; Lawrence v. 
Marmers”, law i. Co. sisiNe yy. 200; 
Wehrum v Wehrum, 179 App Div. 
814, 167 NYS 295 [app dism 227 N. Y. 
611 mem, 125 NE 926 mem]; Thomp- 
son v. Hickey, 8 AbbNCas (N. Y.) 
159, 59 HowPr 434. 

46. U. S.— Greenleaf 'v. Queen, 1 


27 Reprint 322. 
Newfoundl.—Parsons v. Ryan, 7 
Newfoundl. 655. 


47. See cases supra notes 45, 46. 
48. Lawrence v. Farmers’ L. & T. 
Cone Lo Neve e200. rena eloe oN ie Ve 


Super. 689, 15 HowPr 57]; Wehrum 
v.. Wehrum, 179 App. Div. 814, 167 
NYS 295 [app dism 227 N. Y. 611 
mem, 125 NE 926 mem]; Thompson 
v. Hickey, 8 AbbNCas (N. Y.) 159, 
59 HowPr 434. 

49. Cunningham v. Schley, 6 Gill 
(Md.) 2067. 

[a] For the reason that the court, 
on such a showing, would have 
granted an order for a private sale. 
punginebern v. Schley, 6 Gill (Md.) 
207. 

50. Jackson v. Scott, 67 Ala/ 99. 

51.) Judge v. Pratt 171 Mass. 196, 
50 NE 524; Belding v. Archer, 131 N. 
C. 287, 42 SE 800; Low v. Swift, 2 
Ball & B. 529; Clarke v. Moore, 1 J. 
& L. 728; Shannon v. Bradstreet, 1 
Sch. & Lef. 52, 

52. Major v. Ward, 5 Hare 598, 26 
EngCh 598, 67 Reprint 1049; Ford v. 
Heely, 3 Jur. N. S. 1116. 

53. Fidelity, etc., Co. v. Albrecht, 
(Bex, sini A abi, SW So; 

Rights of junior mortgagees gen- 
erally see supra § 1376. 

54. Cockrill v. Whitworth, (Tenn. 
Ch. A.) 52 SW 524. 

[a] Mortgagor may adopt a pri- 
vate sale after it is made. Mc- 
Karsie v. Citizens’ Bldg., ete., Assoc., 


(Tenn. Ch. A.) 53 SW 1007. 
{b] Illustration.—Although a trust 
deed required that the property 


should be sold at public auction, yet 
if the two highest bidders at the 
sale are unable to comply with their 
bids, it is competent for the owner 
of the property, by parol, to author- 
ize the trustee to sell it at private 
sale to the highest responsible bidder 


Ala. 323. 

Cal.—Kennedy v. Dunn, 58 Cal. 
339; Fogarty v. Sawyer, 23 Cal. 570: 
Stockwell v. Barnum, 7 Cal. A. 413, 
94 P 400. 

Ga.—Ray v. Home, ete., Inv., 


etc., 
Co:, 98 Ga. 122, 


26 SE 56; Palmer vy. 


Young, 96 Ga. 246, 22 SH 9287557 
AmSR 130. 

Ill—McHany v. Schenck, 88 Ill. 
357; McPherson vy. Sanborn, 88 Ill. 


150; Taylor v. Hopkins, 40 Ill, 442; 


Gillespie v. Smith, 29 Ill. 473, 81 
AmD 328. 
Sto eRe v. Jarrell, 23 Md. 


Mass.—Learned v. Geer, 139 Mass. 
31, 29 NE 215; Cranston vy. Crane, 
97 Mass. 459, 983 AmD 106. 

Mich.—Heinmiller vy, Hatheway, 6¢ 
Mich. 391, 27 NW _ 558; Snyder v 
Hemmingway, 47 Mich. 549, 11 NW 
Pee Hotfman vy. Harrington, 33 Mich. 
Gat ee v. Chatfield, 8 Minn. 


Miss.—Cox v. American Freehold, 
etc., Co., 88 Miss. 88, 40 S.739; Tyler 
v. Herring, 67 Miss. 169, 6 S 840, 19 
AmSR 263. 

Mo.—Bales v. Perry, 51 Mo. 449. 
ENE H.—Hoit v. Russell, 56 N. H. 

N. C.—Duffy v. Smith, 132 N.C. 38; 
Hoe: 501; Parker v. Banks, 79 N. C. 

R. I.—Snow v. Warwick Sav. Inst., 
17 R. I. 66, 20 A 94. 

Tenn.—Green v. (Ch. 
A>) 54 SW 1011. 

W. Va.—Copelan vy. Sohn, 75 W. Va. 
83, 82 SE 1016. 

Wis.—Morrissey v Dean, 97 Wis. 
302, 72 NW 873. 

{a] A corporation as mortgagé 
may act through an agent in execut: 


ing a power of sale. Long v. Powell, 
120 Ga. 621, 48 SH 185. 


Stevenson, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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must be conducted under the supervision of the 
mortgagee or trustee,°’ and, according to the doc- 
trine generally accepted, he must be present in per- 
son.6 Under this rule the failure of the trustee 
personally to supervise and conduct the sale affords 
ground for setting it aside at the instance of the 
holder of the equity, notwithstanding it may have 
been. fairly conducted,°®® and a mere verbal assent of 
the grantor and beneficiary to the trustee’s being 
absent from the sale and leaving the conduct of it to 
a stranger will not amount to a proper authority 
to delegate the power.®° Some authorities, however, 
have held that a valid sale may be made by a duly 
authorized agent or attorney of the mortgagee or 
trustee, in the absence of the latter,®t or at least 
that the irregularity may be waived.®? 

Auctioneer not duly licensed. The fact that a 
person acting as auctioneer was not duly licensed, as 
required by statute, of which fact the mortgagee 
had no knowledge, does not vitiate the sale.** 

Joint trustees. In the case of two or more joint 
trustees, it is conceded that the presence of one 
of them is sufficient to validate the sale, if no fraud 
or impropriety is shown,* and if all joined in the 
notices and the deed to the purchaser.®’ But it has 
been held that, where trustees are empowered by 
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| a deed of trust to act separately, if they elect to 


act jointly, as by giving a joint notice of sale, 
one cannot act alone.®’ And a sale by one commis- 
sioner for loaning, the United States deposit fund, 
upon default in payment of money due upon a mort- 
gage, without the participation of the other commis- 
sioner in the proceedings, is void, although the 
latter’s term of office had expired.** 

Sale by sheriff. Where the statute so provides, 
the sale may be made by the sheriff of the county, 
instead of by the mortgagee.*® But if the notice 
of sale specifies that the mortgagee will make the 
sale, the sheriff is not authorized to sell except under 
instructions from the mortgagee.7° Where the sher- 
iff is authorized to sell, the sale may be made by 
a deputy sheriff; but it has been held that, where 
the terms of a trust deed authorized the United 
States marshal to sell the property, a sale by his 
deputy, as auctioneer, is invalid.72 

Method of appointment of an agent is imma- 
terial unless it is prescribed by the trust deed.78 

[§ 1418] 4. Order of Sale. It is proper for the 
trustee or mortgagee making the sale to marshal 
the different parts or tracts of land, and to sell them 
in such order as will preserve the rights or equities 
of all concerned;** as for instance where the mort- 


[b] When title to office in dis- 


. »8-—Connolly v. Belt, 6 F. 
Cas: No. /3;117, 5:'Cranch Circ: 405. 
Ala.—Shahan vy. Tethero, 114 Ala. 


57. Taylor’ v. Hopkins, 40 I11.] 300, 13 SH 999. 
442; Green v. Stevenson, (Tenn. Ch. 61. 
A.) 54 SW 1011. And see cases in- 
fra notes 58-60. 
5S. Ill.—Grover v. Hale, 107 Ill.|404, 21 S 951. 
638; McPherson y. Sanborn, 88 Ill. Cal.—Kennedy v. 


150; Chambers v. Jones, 72 Ill. 275; 
Munn v. Burges, 70 Ill. 604; Taylor v. 
Hopkins, 40 Ill. 442. 

Ma.—Wicks v. Westcott, 59 Md. 270. 

Mo.—Spurlock v. Sproule, 72 Mo. 
503; Brickenkamp v. Rees, 69 Mo. 
426; Vail v. Jacobs, 62 Mo. 130; 
Howard v. Thornton, 50 Mo. 291; 
Graham v. King, 50 Mo. 22, 11 AmR 
401. 

Tex.—Fuller v. Oneal, 82 Tex. 417, 
18 SW 479, 481; Crafts v. Daugherty, 
69 Tex. 477, 6 SW 850. 

Va.—Morriss v. Mone State Ins. 
Go.,- 90: Vaz. 370,18 SE 843. 

W. Va.—Copelan v. Sohn, 75 W. 
Va. 83, 82 SEH 1016; Smith v. Low- 
ther, 35 W. Va. 300, 138 SE 999. 

{a] Personal nature of trust.— 
“[The trustee] is chosen because of 
the confidence the grantor has in his 
integrity and discretion. The trus- 
tee, in making the sale, and during 
the time the property is under the 
hammer, is expected to protect the 
interests of the grantor, to see that 
ne fraud is practiced detrimental to 
his interests, and that no improper 
bid is accepted, and that the property 
is not knocked off without giving 
fzir opportunity for it to bring its 
reasonable value. Perhaps the agent 
selected by the trustee to attend to 
this important matter is not one to 
whom the grantor himself would 
have entrusted it. He has reposed 
confidence in the party selected by 
him, and that confidence can not _be 
transfecred without his consent. The 
trustee can no more absent himself 
whilst the sale is going on than he 
can make it at a time or a place 
or for a character of consideration 
different from that authorized in the 
deed.” Fuller v. O’Neil, 69 Tex. 349, 
350, 6 SW 181, 5 AmSR 59, | 

[b] Presence at the opening and 
close is not sufficient where the trus- 
tee absents himself during the prog- 
ress of the sale. Brickenkamp Vv. 
Rees, 69 Mo. 426. 

Delegation of power generally see 
supra § 1375. 

59. Grover v. Hale, 107 Ill. 638; 
Vail v. Jacobs, 62 Mo, 130; Howard 
y. Thornton, 50 Mo, 291; St. Louis v. 
Priest, 14 Mo. A. 575 [aff 88 Mo. 


612]. 
60. Smith v. Lowther, 35 W. Va. 


Dunn, /58"). Cal, 
339; Fogarty v. Sawyer, 23 Cal. 570. 

Ga.—Ray v. Home, etce., Inv., etc., 
Co., 98 Ga. 122, 26 SE 56; Palmer v. 
Young, 96 Ga. 246, 22 SE 928, 51 
AmSR 136. . 

Miss.—Dunton v. Sharpe, 70 Miss. 
850, 12 S 800; Tyler v. Herring, 67 
Miss. 169, 6 S 840, 19 AmSR 2638; 
Johns vy. Sergeant, 45 Miss. 332. 

N. C.—Parker v. Banks, 79 N. C. 480. 

[a] An attorney, in the absence of 
the mortgagee, may conduct the sale. 
McHany v. Schenk, 88 Ill. 357; Munn 
v. Burges, 70 Ill. 604; Hoit v. Rus- 
sell, 56 _N. H. 559; Parker v.. Banks, 
79 ON. C2480, 

[b] The legal title passes not- 
withstanding the absence of the trus- 
tee. Shahan y. Tethero, 114 Ala, 404, 
21 8 961. 

62. Welsh v. Coley, 82 Ala. 363, 
2S 733. 

[a] By acquiescence in the sale 
at the time it is made and failure 
promptly to disaffirm, the grantor 
waives want of technical authority 
in the salesman. Welsh v. Coley, 82 
Ala. 363, 2. S 7338. 

63. Learned v. Geer, 139 Mass. 31, 
29 NE 215; Williston v. Morse, 10 
Metc. (Mass.) 17. 

64. Smith v. Black, 115 U. S. 308, 
6 SCt 50, 29° L. ed. 398. 

65. Smith v. Black, supra; Crutch- 
field v. Hewett, 2 App. (D. C.) 373; 
Weld v. Rees, 48 Ill. 428. 

66. See supra § 1385 ét seq. 

67. White v. Watkins, 23 Mo. 423. 

63, Pellivs, Ulnar, 1aeNe ey. . 139 
[aff 21 Barb. 500]. 

69. Snyder v. Hemmingway, 47 
Mich, 549, .11 | NW, -381; -Clark..v. 
Mitchell, 81 Minn. 438, 84 NW 3827; 
Berthold vy. Holman, 12 Minn. 335, 
98 AmD 233; Allen v. Chatfield, 8 
Minn. 435; Brown v..Hall, 32 S. D. 
225, 142 NW 854; Morrissey v. Dean, 
97 Wis. 302, 72 NW 8738. See also 
Benton County v. Morgan, 163 Mo. 
661, 64 SW 119 (under a statute 
requiring a copy of the order of the 
county court). 

[a] The sheriff of an organized 
county, attached to another county 
for judicial purposes, is the proper 
officer to conduct a mortgage sale of 
lands lying in such organized county. 
Berthold v. Holman, 12 Minn. 335, 93 
AmD 2383. 


_thority from 


pute.— Where the papers and instruc- 
tions for a foreclosure sale are placed 
in the hands of one of two rival 
claimants of the office of the sheriff 
of the county, under the mistaken 
belief that he was legally. entitled to 
the office, but the other claimant, 
being in fact the legal incumbent, 
proceeds to sell the property in ac- 
cordance with the published notice 
of foreclosure, but without any au- 
the mortgagee and 
without having possession of any of 
the papers, the sale will be set aside 
on the ground of mistake. Stacy vy. 
Smith, 9 S. D. 137, 68 NW 198. 

Appointment of sheriff as substi- 
tute trustee see Supra § 193. 

70, Watson v. Lynch, 127 Mich. 
365, 86 NW 807. But see Snyder v. 
Hemingway, 47 Mich. 549, 11 NW 381 
(sale by sheriff good, although notice 
specified that mortgagee would sell). 

71. Dak.—Hodgdon vy. Davis, 6 
Dak, 21, 50 NW 478. 

Mich.—Heinmiller v. Hatheway, 60 
Mich. 391, 27 NW 558; Hoffman ‘v: 
Harrington, 33 Mich. 392. 

Minn.—Clark v. Mitchell, 81 Minn. 
438, 84 NW 327; Burke v. Lacock, 41 
Minn, 250, 42 NW 1016. 
ne oe ee v. Holliday, 59 Mo. 

Wis.—Morrissey v. Dean, 97 Wis. 
302, 72 NW 873. 

72. Singer Mfg. Co. v. Chalmers, 
2 Utah 542. 

73. Hess v. Dean, 66 Tex. 663, 2 
SW 727. Soy 

{a] Written appointment of. auc- 
tioneer is necessary where the trust 
deed so provides. Cox v. American 
DES amr etc., Co., 88 Miss. 88, 40 S 
74. U. S—Markey vy. Langley, 92 
U. S. 142, 23 L. ed. 701. j 

Colo.—Loveland y. Clark, 11 Colo. 
265, 18 P 544, — 

Iil.—Cassidy v. Cook, 99 Ill.. 385; 
Prather v. Hill, 36 Ill. 402. 

Md.—Carroll v. Hutton, 91 Md. 379, 
Aes 967; Horsey v. Hough, 38 Md. 

Mass.—Brown y. Wentworth, 181 
Mass. 49, 62 NE 984. 

Minn.—Lalor v. 24 
Minn. 417. ; 

Mo,—Axman v. Smith, 156 Mo. 286,, 
57 SW 105; Harlin v. Nation, 126 Mo. 
97, 27 SW 330; Sumrall v. Chaffin, 48 
Mo. 402. i 

N.” «¢.—Hinton -v., -Pritchards) 120. 
N. C.. 1, 26 SE 627, 58 AmSR 768. 

See also cases infra notes 75-80. | 
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gagor has sold a part of the land and retains the 
rest, the portion retained should be first sold;*® 
and so a junior encumbrancer secured on only a 
portion of the property covered by the elder lien 
should be protected.’® Still this matter rests very 
much in the discretion of the trustee or mortgagee, 
and his action will not generally be set aside by the 
courts where the manner of sale proposed does not 
appear to have been practicable or advantageous, or 
where parties affected do not take measures before 
the sale to protect themselves, or do not complain 
afterward.’7 Where a deed of trust given by two 
owners provides that lands of one grantor shall first 
be sold, the grantors may change the order of sale by 
directions of the trustee at any time.”® 

Exempt property covered by the mortgage should 
be sold last, as the other property might perehance 
bring enough to satisfy the debt;7° and hence where 
the mortgage covers a homestead and other lands 
the mortgagor is entitled to have the nonexempt 
property sold first.8° 

[§ 1419] 5. Amount of Property To Be Sold.*! 
If the power of sale in the mortgage or trust deed 
provides for a sale of the premises, or so much 
thereof as may be necessary, it is not only permissi- 
ble for the mortgagee or trustee to divide the prop- 
erty and sell the necessary portion, but it is his 
duty to do so,®? although where there are subsequent 
encumbraneers the trustee cannot sell a part only of 
a single lot without the consent of all parties con- 
cerned.’ In the absence of such a provision, a 
sale of the property as a whole is valid notwith- 
standing a sale of a portion of it would have been 
sufficient to raise the money required.24 Where 
the trustee is authorized to sell the whole of the 
property, his failure to do so will not affect the 

75. Chicago, etc., R. Land Co. v. 


Peck, 112 Iil. 408; St. Joseph Mfg. 


Co. v. Daggett, 84 Ill. 556; Sternberg] Va.) 727. 


73. 
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that the slaves should be sold first. 
Thurmond v. Woods, 


[§§ 1418-1420 


validity of a sale of a part thereof.*® But if the 
mortgagee or trustee begins to sell by parcels, his 
power is exhausted as soon as he has sold enough to 
realize the debt secured and the costs; and if he 
sells another parcel after that the sale is invalid, 
at least as regards the last parcel.8® The trustee 
may, however, still proceed with the sale where he 
is charged with the duty of satisfying other liens 
out of the proceeds.” 

Reservations and exceptions. The mortgagee can- 
not reserve or except anything out of the sate so 
as to create a right in favor of a third person, since 
he can only sell for the purpose of realizing the 
mortgage debt, and anything not sold belongs to the 
debtor.*® Where the whole interest is required to 
be sold, the exception of a drain on the premises 
which could not, under the circumstances, benefit 
the mortgagee, who became the purchaser at the 
sale, will not invalidate the sale.*® 

Severance of timber. A power in a mortgage to 
sell the whole or any part of the property does not 
authorize a sale of the timber separate from the 
land.°° 

Severance of mineral interest. In England a mort- 
gagee of a freehold may sell the mineral interest 
separate from the land.°t 

[§ 1420] 6. Sale To Satisfy Excessive Claim.°” 
A sale is not rendered invalid by the fact that it is 
made to satisfy an excessive claim.®? On the other 
hand it has been held that a mortgagee will not 
be allowed to execute the power of sale so as to com- 
pel the mortgagor to pay more than he owes, on 
pain of forfeiting his estate.°* Where the debtor 
allows the mortgagee to sell for an amount greater. 
than is lawfully due, he may subsequently recover 
of the mortgagee the difference between what is 
84. Connolly v. Belt, supra; Single- 


ton v. Scott, 11 Iowa 589; Johnson v. 
Williams, 4 Minn. 260. 


27 Gratt. (68 
85. 


v. Valentine, 6 Mo. A. 176. 

[a] Order of marshaling.—Where 
Several trust deeds or mortgages are 
placed on different tracts in such 
way as to give rise to the equity of 
marshaling, the senior trustee should 
follow the order of such equity in 


selling. Sternberg vy. Valentine, 6 
Mo. A. 176. 
{b] Inverse order of alienation.— 


A person equitably entitled to have 
parcels covered by a power of sale 
mortgage sold in the inverse order 
of alienation should file his bill be- 
fore the sale for that purpose; and 
if he does not, the sale will not be 
disturbed as against a bona fide pur- 
chaser. St. Joseph Mfg. Co. v. Dag- 
gett, 84 Ill. 556. 

76. Brown °¥: Wentworth, 181 
Mass. 49, 62 NE 984. 

77. Ii—St. Joseph Mfg. Co. v. 
Daggett, 84 Ill. 556. 

Mass.—BSrown v. 181 
Mass.. 49, 62 NE 984. 

N. C.—Hinton v. Pritchard, 120 N. 
CG. 1, 26 SE 627, 58: AmSR 768. 

Tex.—McCollum v. Jones, (Civ. A.) 
141 SW 1030. 

Va.—Thurmond Vv. Woods, 27 
Gratt. (68 Va.) 727. 

{a] Tllustration.—A trustee under 
a trust deed was not bound first to 
sell that part of the land covered by 
the deed in which a purchaser from 
the mortgagor before foreclosure 
Owned no interest, at least in the 
absence of request from such pur- 
chaser. McCollum v. Jones, (Tex. 
Civ. A.) 141 SW 1030. 

[b] The emancipation of slaves 
conveyed in trust does not affect the 
right to sell realty conveyed in the 
same instrument, although a provi- 
sion was inserted therein declaring 


Wentworth, 


Baugh, etc., Co. v. Black, 120 
Va, 12, 90 SE 607 

73. *Baughn v. Allen, (Tex. Civ. 
A.) 73 SW 1063. See Stevens v. 
Myers, 11 Iowa 183 (where it did not 
appear that the debtor had other 
property which had not been ex- 
hausted). 

20. Mulroy v. Sioux Falls Trust, 
etc., Bank, (Minn.) 206 NW 
Heston Vv. Kelly, 40 Minn. 1938, 41 NW 

[a] Rule applied.—Where a home- 
stead claimant before a foreclosure 
sale requested that land other than 
the homestead be _ sold first, and 
where such land would have sold for 
enough to satisfy the mortgage in 
full without resort to the homestead, 
selling the homestead with other land 
as one parcel was prejudicial to his 
rights and he may avoid sale. Mul- 
roy v. Sioux Falls Trust, ete., Bank, 
(Minn.) 206 NW 461. 

81. Sale in parcels generally see 
infra § 1421. 


82. Mass.—Pryor v. Baker, 133 
Mass. 459. 
Pre WENT: v. Fox, 36 Mich. 
Minn.—Johnson v. Williams, 4 
Minn. 260. : 
Mo.—Montgomery v. Miller, 131 
Mo. 595, 38 SW 165; Baker v. Halli- 


gan, 75 Mo. 435. 

S. D.—Kirby v. Howie, 9 S. D. 471, 
70 NW 640. 

Va.—Morriss v. Virginia Ins. Co., 
90 Va. 370, 18 SE 843; Miller v. Mann, 
88 Va. 212, 13 SE 3887; Michie v. 
Jeffries, 21 "Gratt. (62 Va.) 334 
saat Va.— Curry ve. Hh 1s WwW. Va. 


83. Connolly v. Belt, 6 F. Cas. No. 
3,107, °5 Cranch ©, ©." 405, 


Todd v. Bemis, (Tex. Civ. A.) 
158 SW 182. 

86. U. S.—Kohn v. Dravis, 94 Fed. 
288, 36. CCA’ 253. 

Iowa.—Grapengether v. Fejervary, 
9 Iowa 1638, 74 AmD 336. 
ean one v. Baker, 133 Mass. 
fener er Ron v. 36 Mich. 

Mo.—Kelsay v. Farmers, etc., Bank, 
166 Mo. 157, 65 SW 1007; Baker v. 
Halligan, 75 Mo. 435. 

N. Y.—Sherman vy. Willett, 42 N. 
Y. 146; Charter v. Stevens, 3 Den. 33, 
45 AmD 444. 

Ss. Pere ritikd v. Howie, 9 S. D. 471, 
70 NW €4 

Va. Yate v. Woodward, 122 Va. 
356, 94 SE 916. 

5 W. Va.—Curry v. Hill, 18 W. Va. 
70. 

[a] Insufficient evidence to show 
consent of grantor to sale of more 
land than was necessary to satisfy 
debt. Smith v. Woodward, 122 Va. 
356, 94 SE 916. 

$7.. Hall” vs Gould, 79) filo: 

88. Beardslee Nis New Berlin 
Light, etc., Co., 207 N.Y. 34,100) Nie 
434, AnnCas1914B 1287. 

89. Bergen v. Bennett, 1 Cai. 
(N. Y.) 1, 2 AmD 281. 


Fox, 


Cas. 


ae Stewart v. Rowsom, 22 Ont. 
533. 

91. In re Wilkinson, L. R. 13 Ea. 
pers In re Beaumont, L. R. 12 Kg. 


92. Effect of usury see Usury [39 
Cyc 988 et seq]. 

93. Savings, etc., Soc. v. Burnett, 
106 Cal. 514, 39 P 922; Northwestern 
Mortg. Trust Co. v. Bradley, 9 S. D. 
495, 70 NW 648. 

94 Sandford v. Flint, 24 Mich. 26, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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actually due and the amount for which the prop- 
érty sells,°° although the ereditor himself is the 


purchaser.°® 


[§ 1421] 7. Sale En Masse or in Parcels—a. In 
General. The general rule is that lands may be 
sold as described in the mortgage.%7 
property covered by a mortgage is separated into 
several distinct tracts or lots, either by natural 
boundaries, by the way in which it is platted or laid 
out, or by the fact that the parcels are not con- 
tiguous, it should not be put up for sale as a whole, 


but the separate parcels .should 
singly.®§ 


95. Fagan v. People’s Sav., etc., 
Assoc., 55 Minn. 4387, 57 NW 142. ~° 


96. Fagan v. People’s Sav., etc., 
Assoc., supra. 
¢ Dp. 2C—=Mutual ju ins: Co. y- 


Baker, 17 App. 205. 

Hie uCloaver v. Green, 107 111. 67. 

Mich.—Larzelere vy. Starkweather, 
38 Mich. 96. q 

Minn.—Child v. Morgan, 51 Minn. 
116, 52 NW 1127. 

Miss.—Brown _ v. British, etc., 
Mortg. Co., 83 Miss. 388, 38 S 312. 

Mo.—Markwell v. Markwell, 157 
Mo. 326, 57 SW 1078. , 

N. Y.—Sherman v. Willett, 42 N.Y. 
146; Griswold v. Fowler, 24 Barb. 135, 
4 AbbPr 238; Lamerson v. Marvin, 8 
Barb. 9. : 

{a] Thus (1) mortgaged premises 
may be sold as a single parcel where 
they were so mortgaged (Mutual F. 
Ins, Co. v. Barker, 17 App. (D. C5) 
205; Gage v. Sanborn, 106 Mich. 269, 
64 NW 32; Durm v. Fish, 46 Mich. 
312, 9 NW 429; Larzelere v. Stark- 
weather, 38 Mich. 96; Markwell v. 
Markwell, 157 Mo. 326, 57 SW 1078), 
(2) although they were afterward 
subdivided (Hubbell v. Sibley, 5 Lans. 
51 [aff 50 N. Y. 468]; Griswold v. 
Fowler, 24 Barb. (N. Y.) 135, 4 Abb 
Pr 238; Lamerson v. Marvin, 8 Barb. 
(N. Y.) 9), (3) particularly if such 
subdivision was made without the 
mortgagee’s consent (Durm v. Fish, 
46 Mich. 312, 9 NW 429). | 

98. Ala.—Dozier v. Farrior, 187 
Ala. 181, 65 S 364. 

Ill. Meacham vy. Steele, 93 Ill. 135. 

Md.—Mays v. Lee, 100 Md. 227, 59 
A 848; Patterson v. Miller, 52 Md. 


388. 
Mass.—Holmes v. Turners Falls 
535, 23 NE 


Lumber Co., 150 Mass. 
305, 6 LRA 2838. 

Minn.—Bay View Land Co. Vv. 
Myers, 62 Minn. 265, 64 NW_ 816; 
Ryder v. Hulett, 44 Minn. 3538, 46 
NW 559; Hull v. King, 38 Minn. 349, 
37 NW 792; Worley v. Naylor, 6 
Minn. 192. 

Mo.—Sumrall v. Chaffin, 48 Mo. 402. 


W. Va.—Shears v. Traders’ Bldg. 
Assoc., 58 W. Va. 665, 52 SH 860. 


Ont.—Uren v._ Confederation L. 
Assoc., 40 Ont. L. 536; Aldrich v. 
Canada Permanent Loan, etc., Soc., 


24 Ont. A. 193, 27 Ont. 548. 

[a] In Michigan and New York 
similar statutes provide that, if the 
mortgaged premises consist of dis- 
tinct farms, tracts or lots, they 
shall be sold separately, and no more 
farms, tracts, or lots shall be sold 
than shall be necessary to satisfy 
the amount due on such mortgage at 
the date of the notice of sale with 
interest and the costs and expenses 
allowed by law. Walker v. Schultz, 
175 Mich. 280, 141 NW 543; McIntyre 
v: Wyckoff, 119 Mich. 557, 78 NW 
654; Hawes v. Detroit F. & M. Ins. 
Co., 109 Mich. 324, 67 NW 329, 63 
AmSR 581; Gage v. Sanborn, 106 
Mich. 269, 64 NW 382; Keyes v. Sher- 
wood, 71 Mich. 516, 39 NW 740; 


On the other hand, although the premises 
may be susceptible of division or actually divided, 
yet if they are used, occupied, or naturally consti- 
tute, one farm or one lot, the property should be 
offered as a whole,®® and it is immaterial that the 
component parts are separately described in the 
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mortgage;' and a sale in gross under several sepa- 
rate and distinct mortgages upon separate lots, 


although for convenience all are consolidated in one 


Where the 


Discretion of 


first be offered 


Durm v. Fish, 46 Mich. 312, 9 NW 
429; Udell v. Kahn, 31 Mich. 195; 
Lee v. Mason, 10 Mich. 403; BHls- 
worth v. Lockwood, 42 N. Y. 89 [cit 
and commenting on Griswold. v. 
Fowler, 24 Barb. 135, 4 AbbPr 238; 
Lamerson v. Marvin, 8 Barb. 9]; 
Wells v. Wells, 47 Barb. 416. : 

[b] Tenement houses.—‘It would 
be the duty of a trustee, in selling a 
number of tenement houses standing 
together, to dispose of them singly 
or to sell the land in parcels less than 
the whole, if any one desired to pur- 
chase in that way, even though the 
houses were so built together with 
their walls that the property would 
not be readily susceptible of a divi- 
sion.” Sumrall v. Chaffin, 48 Mo. 


402. 

93. Mich.—Flax v. Bay County 
Mut. Bldg., ete., Assoc., 198 Mich. 
676, 165 NW 835; Harris v, Creveling, 
80 Mich. 249, 45 -NW 85; Yale v. 
Stevenson, 58 Mich. 537, 25 NW 488; 
peg eae v. Starkweather, 38 Mich. 


Minn.—Merrill vy. Nelson, 18 Minn. 


366. 

Miss.—Provine_ v. ‘Thornton, 92 
Miss. 395, 46 S 950. 

Mo.—Kellogg v. Carrico, 47 Mo. 


157. 

N. Y.—Anderson v. Austin, 34 Barb. 
eye Coudert v. De Logerot, 30 NYS 

N. D.—Bailey v. Hendrickson, 25 
ee 500, 143 NW 134, AnnCas1915C 

S. D.—Conrad v. Carpenter, 205 NW 
376; James Valley Bank v. Nicholas, 
47 S. D. 461, 199 NW 117; Nelson 
v. Caspary, 46 S. D. 632, 195 NW 
6525) Hagan ww. -Pratt, 4646S. \D. 267; 
192 NW 370. 

“Wis.-—Maxwell v: Newton, 65 Wis. 
261,,27 NW 831. 

[a] Actual inclosure of part car- 
ries with it the occupancy of the re- 
mainder which is used or intended to 
be used as part of one farm. Harris 
v. Creveling, 80 Mich. 249, 45 NW 


85. 
Worley v. Naylor, 6 Minn. 192, 
2. Bitzer v. Campbell, 47 Minn. 
221, 49 NW 691; Barge v. Klausman, 
42 Minn, 281, 44 NW 69; Mason v. 
Goodnow, 41 Minn. 9, 42 NW 482; 
Hull v. King, 38 Minn. 349, 37 NW 
792; Shears v. Traders’ Bldg. Assoc., 
58 W. Va. 665, 52 SE 860. But see 
Wheeler v. McBlair, 5 App. (D. C.) 
375 [aff 172 U. S: 643, 19 SCt 882, 43 
Lu. + ed.» 1182] (objection may be 
waived by failure to raise it in time). 
3. Sherman v. Willett, 42 N. Y. 
146; Lane v, Conger, 10 Hun (N. Y.) 1. 
4. See supra notes 97-3. 
5 U. S.—Olcott v. Bynum, 17 


Wall. 44, 21 L. ed. 570. 

Ala.—Jones v, Caraway, 205 Ala. 
327, 87 S 820. 

Cal.—Humboldt Sav. Bank v. Mc- 
Cleverty, 161 Cal: 285, 119 PB 82: 

Colo.—Loveland vy. Clark, 11 Colo. 


265, 18 P 544. 
D, C.—Mutual F, Ins. Co. v. Bar- 


writing, is unauthorized and void;? but it has been 
held that a mortgagee is not bound to sell the prem- 
ises in parcels, unless they are described in the mort- 
gage as parcels.® 


trustee or person selling. Aside 


from the rules above stated * and unless otherwise 
directed by the mortgage or deed of trust, the ques- 
tion of selling the property en masse or in parcels 
rests in the sound discretion of the trustee or other 
person making the sale;®> and he should be guided 
by the effect of a division on the value of the prop- 
erty, his duty being to choose that course which 
will most encourage competition in bidding and re- 
sult in the largest price,® even though the mortgage 
authorizes him to sell 


‘‘when, as, and where it 


ker, 17 App. 205. 


Ill.—Kerfoot v. Billings, 160 Ill. 
563, 43 NE 804; Cleaver v. Green, 
107 Ill. 67; Cassidy v. Cook, 99 Ill. 


385; Hall v. Gould, 79 Ill. 16. 

Iowa.—Ingle v. Jones, 43 Iowa 286; 
Singleton v. Scott, 11 Iowa 589. 

Md.—Holton Park Co. v. Gary, 133 
Md. 509, 105 A 751; Carroll v. Hut- 
ton, 88 Md. 676, 41 A 1081. 

Mass.—Holmes v. Turner’s Falls 
Lumber Co., 150 Mass. 535, 23 NE 305, 
6 LRA 283. 

Minn.—Phelps v. Western Realty 
Co., 89 Minn. 319, 94 NW 1085, 1135; 
Clark v, Kraker, 51 Minn. 444, 53 NW 
706; Lalor v. McCarthy, 24 Minn. 417. 

Miss.—Rutherford v. Eastman, 133 
Miss. 289, 97 S 670. 

Mo.—Givens v. McCray, 196 Mo. 
306, 93 SW 3:74, 113 AmSR_ 736; 
Benton Land Co. v. Zeitler, 182 Mo. 
251, 81 SW 193, 70 LRA 94; Pullis v. 
Pullis Bros. Iron Co., 157 Mo. 565, 57 
SW 1095; Markwell v. Markwell, 157 
Mo, 326, 57 SW 1078; Harlin v. Na- 
tion, 126 Mo. 97, 27 SW 330; Keiser 
v. Gammon, 95 Mo. 217, 8 SW 377; 
Chase v. Williams, 74 Mo. 429; Bales 
v. Perry, 51 Mo. 449; Gray v. Shaw, 
14 Mo. 341. See Lazarus v. Caesar, 
157 Mo. 199, 57 SW 751 (sale en 
masse after offer of separate lots). 

N. Y.—Sherman v. Willett, 42 N. Y, 
146; Story v. Hamilton, 20 Hun 133 
[aff 86 N. Y. 428]. 

N. C.—Berry v. Boomer, 180 N.C. 
67, 103 SE 914; Scott v. Ballard, 117 
N. C...195,.23 SE 185. 

Okl.—Meadors v. Johnson, 27 Okl. 
544, DL2cPL Nba 0. : 

R. I.—Babcock v. Wells, 25 R..E. 
30, 540A 599. 

Tex.—Detroit Nat. Loan, etc., Co. 
v. Dorenblaser, 30 Tex. Civ. A. 148, 
69 SW 1019; Shaw .v.. Holloway, 13 
Tex. Civ. A, 254; 35 SW 800: 

Va.—Old Dominion Inv. Co. v. 
Moomaw, :25 SE 540; Michie v. Jef- 
fries, 21 Gratt. (62 Va.) 334. 

Ont.—Wilson vy. Tayior, 4 OntWN 
1376, 11 DomLR 455, 24 OntWR 669 
{[dism app, 4 OntWN 253, 23- OntWR 
359, 7 DomLR 316]. 

[a] Where property consists of 
contiguous lots but in fact constitut- 
ing one tract, and no request is made 
to sell the lots separately, a sale in 
‘one parcel is valid. Kleinman v. 


Neuere: 142 Minn. 424, 172 NW 
815. 

6 Ala.—Jones v. Caraway, 205 
Ala: -327, 87. S 8205" 822° [cit Cyc}: 


New Brockton Bank vy. Dunnavant, 
204 Ala. 636, 87 S 106. 

D. C.—Mutual F. Ins. Co. v. Bar- 
ker, 17 App. 205. > 

Ill.—Cassidy v. Cook, 99 Ill. 385. 

Mo.—Lazarus v. Caesar, 157 Mo. 
199, 57 SW 751; Tatum v. Holliday, 
59 Mo. 422; Carter v. Abshire, 48 
Mo. 300. 

Va.—Morriss v. Virginia State Ins. 
Co., 90 Va. 370, 18 SH 843; Terry v. 
Fitzgerald, 32 Gratt. (73 Va.) 843. 

Effect of abuse of discretion see“ 
infra § 1422, 
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shall seem best.’’ 7 

Subdivision of individual tracts. The interests 
of the parties may make it desirable to subdivide 
individual tracts. This the trustee should: do when 
the property is easily susceptible of division and 
such course will result in a more advantageous sale,’ 
but he is not bound to do so.1° Nor, where the 
grantor himself, after the execution of the deed, 
divides the property into small lots, is the trustee 
bound to follow such subdivision.'? So the trustee 
in his discretion may sell as a whole although part 
of the property has been subsequently sold to third 
persons.” . 

_Contract of parties. The parties to a mortgage 
or deed of trust may contract that the premises shall 
be sold as a whole in the absence of any statutory 
provision requiring a sale in parcels.*% 

Release of parcel. Where the parties have joined 
in obtaining the release of a parcel so situated as 
to leave the rest in distinet parcels, the sale is void 
if not made in parcels.** 

Subsequent platting. Where the parties have 
joined after the execution of the mortgage in plat- 
ting the land included in the mortgage and dedicat- 
ing the streets and alleys to the public, the land 
must be sold in parcels as bounded by the streets 
and alleys. 

Request of owner or junior mortgagee. The judg- 
ment of the owner is entitled to consideration in 
determining how the sale should be made, and a 
request from him that the property be sold in parcels 
should be obeyed if practicable.*® A sale en masse 
will be set aside where a junior mortgagee re- 
quested that the land be sold in separate parcels, 
and offered in good faith to bid the amount of the 


New Brockton Bank v. Dunna- 
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—Anchor Stove Works v. Gray, 9 W. 


[§§ 1421-1422 


mortgage debt and costs for one designated parcel, 
which was so situated that it could be conveniently 
sold and conveyed separately.17 

Request by former bidder. A request that the 
land be sold in parcels from one who failed to com- 
ply as bidder at a former sale may be disregarded. us 

Asking for separate bids. A sale in parcels, 
where the property is easily and naturally divisible, 
being likely to bring better results than a sale en 
masse, it is adv isable for the trustee to call for bids 
for the separate parcels before offering the prop- 
erty as a whole.!® Where this procedure is adopted, ~ 
the trustee or auctioneer should announce, before 
asking for the bids, that the sale is contingent.?° 

Separate undivided interests. Where two deeds 
of trust are given to secure the same debt, each 
covering an undivided half of the same tract, the 
whole should be sold together under both deeds, and 
not one undivided half at one time and the other 
half at another.?* 

Separate tracts lying in different towns. Where 
separate tracts lying in different towns are con- 
veyed, the trustee can advertise and sell separately 
and at different times.?? 

[§ 1422] b. Effect of Sale by Wrong Method. 
Where the property is not sold in separate parcels 
when it should be,?* but is sold in bulk, the sale may 
be considered as voidable and not void;?4 and it 
will not be set aside except on a showing of fraud 
in making the sale and of prejudice to the owner of 
the equity of redemption resulting from the mode 
of sale adopted.?> But if the discretion of the trus- 
tee or person making the sale 2° is exercised arbi- 
trarily or with fraudulent intent, or if he makes an 
improper or unwise division of the property for the 
Lester, 7 S. D. 333, 64 NW 168. 


wate 204 Ala‘: 636, 87 S 105. Va. 469, And see cases infra passim note 

‘ §& Hubbard v. "Jarrell, 23 Md. 66; me Ellsworth v. Lockwood, 42 N. | 25. . 

Bales v. Perry, 51. Mo. 449; Gray v.| Y. 25. U. S.—Swenson v. Halberg, 1 

Shaw,.14 Mo. 341; Belding v. Archer, |, ta Pullis v. Pullis Bros. Iron Co.,| Fed. 444, 1 McCrary 96. 

131 N. C. 287, 42 SE. 800. 157 Mo. 565, 57 SW 1095. Ala.—Mahone v. Williams, 39-Ala. 
[al Sale of part of tract upheld 19. U. S.—Olcott MG Bynum, 17} 202. 


under the particular facts, although 
not enough was realized to pay the 
debt. Belding v. Archer, 1381 N. C. 
287,..42 SH 800. 

9. Hubbard v. Jarrell, 23 Md. 66; 
Tatum v. Holliday, 59 Mo. 422; Ches- 
ley v. Chesley, 49 Mo. 540; Carter Vv. 
Abshire, 48 Mo. 300. 

10. Markwell v. Markwell, 157 Mo. 
326, 57 Sw 1078. 

11. Meacham v, Steele, 93 Ill. 
135;:Shannon v. Hay, 106 Ind, 589, 
7 NE 376; Kline v. Vogel, 11 Mo. A. 
211 [aff 90 Mo. 239, 1 SW 733, 2 SW 
408]; Ellsworth v. "Lockwood, 9 Hun 
(N.. '¥.) 548; Hubbell vy. Sibley, 5 
Lans. 57 [aft 50 N. Y. 468]; Ander- 
son, v.. Austin, 34, Barb. (N. Y.)-°319; 
Lamerson v. Marvin, 8 Barb. (N. 
KI) 


ie Clark v. Kraker, 51.Minn. 444, 
53 NW.706; Ryder v. Hulett, 44 Minn. 
853, 46 NW 559; Willard v. Se cue 
42 Minn. 476, 44 NW 985, 8 LRA ‘50; 
Abbott v. Peck, 35 Minn. 499, 29 NW 
194; Paquin v. Braley, 10 Minn. 379; 
Johnson v. Williams, 4 Minn. 260. 

13. Humboldt Sav. Bank v. Mc- 
Cleverty, 161,Cal. 285, 119 P 82; Dunn 
v. McCoy, 150 Mo, 548, 52 sw Qa 
‘. 14, Keyes |v. Sherwood, 71 Mich. 
516, 39 NW-740; Durm v. Fish, 46 
Mich. 312,..9 NW 429. 


15. Hawes v. Detroit F. & M. Ins. 
Co., 109 .Mich. 324, 67 NW 329, 63 
AmSR 581; Bay View Land Co.. v. 


Myers, 62 Minn. 265, 64 NW 816. 

16. 7 Pullis ‘v2’ Pullis Bros.“Iron’ €o;, 
157 ‘Mo. 565, 57 SW 1095; Morriss v. 
Virginia State Dns CO;, 90. Va. 370, 
18 SE 843; Anchor Stove Works NA 
Gray, 9 W. Va. 469. 

[a] In gross at request of owner. 


Wall. 44, 21 L. ed. 57 

Tl. —Cassidy Vv. ce 99 Ill, 385. 

Mass.—Holmes v. Turner’s Falls 
Lumber Co., 150 Mass, 535, 23 NE 305, 
6 LRA 2838. 

Mich.—Morse v. Byam, 55 - Mich. 


594, 22 NW 54; Durm v. Fish, 46 
Mich. 312, 9 NW 429. 
Minn.—Kleinman v. Neubert, 142 


Minn. 424, 172 NW 3815; Lalor v. Mc- 
Carthy, 34° Minn. 417; Johnson. v. 
Williams, 4 Minn. 260. 
Mo.—Hardwicke v. Hamilton, 121 
Mo. 465, 26 SW 342; Chesley v. Ches- 


ley, 49 Mo. 540; Sumrall v. Chaffin, 
48 Mo. 402; Carter v. Abshire, 48 
Mo. 300. 


N., Y.—Ellsworth v. Lockwood, 42 
oe 58:9) Wells v. Wells, 47 Barb. 
d W. Va, —Curry Ver EVIVTS | LS SAV iteviete 
70. 


20. Lazarus vy. Caesar, 157 Mo. 
199 ST SW. ToL: 

21. Coffman v. Scoville, 86 Ill. 300. 

22. Pryor v.~Baker, 133 Mass. 459. 

23. See supra § 1421. 

24. <Ala.—Dozier-v. Farrior, 187 
Ala: 181, 65°S 364." 

Minn.—Mulroy - v. Sioux Falls 


Trust, etc., Bank, 206 NW 461; Clark 


v. Kraker, 51 Minn. 444, 53 NW 1706; 
Ryder v. Hulett, 44 Minn. 853, 46 
NW 559; Willard v. Finnegan, 42 
Minn. 476, 44 NW ‘985, 8 LRA 50; 


reyes vy. Peck, 35 Minn. 499, 29 NW 
194, 

Mo.—Miller v. Hvans, 35 Mo. 45; 
Kline v. Vogel, 11 Mo, A. 211 [aff 90 
Mo. 239, 1 SW 7338, 2 SW 408]. 

IND eee —Cunningham v. Cassidy, 17 
IN, e206: 

S. D.—Middlesex Banking Co, v. 


Ill.—Kerfoot v. Billings, 160 Ill. 
563, 43 NE 804; Fairman v. Peck, 87 
FAS Lb 6 Gillespie v. Smith, 29 Ill. 473, 
81 AmD 328; Ross v. Mead, LOST Te 

Mich.—Long Vv. Kaiser, 81 Mich. 
518, 46 NW 19. 

Minn.—Phelp s v.- Western Realty 
Co., 89 Minn. 319, 94 NW 1085, 11385; 
Clark v. Kraker, 51 Minn. 444, 53 NW 
706; Willard v. .Finnegan, 42 Minn. 
476, 44 NW 985, 8 LRA: 50 * Bottineau 
vy. 48tna L. Ins... Go.,°31 Minn. 125, 16 
NW 849. 

Miss.—Smith v, Deeson, 14 § 40. 

Mo.—Givens  v. McCray, 196 Mo. 
206, 93 SW 374, 113 AmSR 736; Beéen- 
ton Land Co. v. Zeitler, 182 Mo. 25015 
81 SW 193, 70 LRA 94; Snyder v. 
Chicago, ete., R. Co., 131 Mo. 568, 33 
SW 67; Harlin v. Nation, 126 Mo. 97, 
27 SW 330; Chase y. Williams, 74 Mo. 
429; German Bank v. Stumpf, 73. Mo. 
311; Kelly v. Hurt, 61 Mo. 463; Ches- 
ley v. Chesley, 54 Mo. 347; Benken- 
dorf v. Vincenz, 52 Mo. 441; Miller v. 
Evans, 35 Mo. 45; Kline v. Vogel, 11 
Mo. A. 211 [aff 90 Mo. 239, 1 SW 733, 
2 SW 408]. 

N. Y.—Wallace v. Feely, 61 HowPr 
225 [aff 10 Daly 331 (aff 88 N. Y. 646 
mem) ]. 

S. D.—Thompson v. Browne, 10 S. 
D. 344, 73 NW’ 194; Middlesex Bank- 
Wy Co. v. Lester, 7 S. D. 333, 64 NW 

6 

Tex.—National Loan, etc., Co. v. 
Dorenblaser, 30 Tex. Civ. A. 148, 69 
SW 1019; Shaw v. Holloway, 13 Tex. 
Oly nA. 254, 35 SW 800. 

Va.—-Hamilton v. Stephenson, 106 
Va. 77, 55 SE 577; Old. Dominion Inv. 
Co. v. Moomaw, 25 SE 540. 

26. See supra § 1421. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number... 


‘§§ 1422-1425] 


purpose of the sale, to the i injury of the tiorteadou, | 
And it-has been held that | 


equity may set it aside.** 
‘a sale is void where separate parcels, covered by | 
distinet mortgages, are lumped together and sold as 
~one on a bid in gross.?8 A sale made in parcels, on a 
‘statutory foreclosure of a mortgage, if invalid as a 
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‘sale in parcels, cannot be sustained as a sale in: 


bulk, even though the sale might have been made in 
bulk.?® 

[§ 1423] ¢c. Right To Object, Waiver, and. Es- 
toppel. A statutory requirement that land sold 
under a deed of trust shall be offered in subdivi- 
,sions may be waived by the parties.2° The mort- 
' gagee himself cannot be heard to object that his own 


sale was not made in parcels as required by the 


statute.*+ Nor can such objection be raised by a 
‘grantor who has waived’ his right of redemption.®? 
And generally any person who is present and con- 
sents to a sale in a particular way, or who fails to 
‘object to the plan adopted, cannot subsequently have 
the sale set aside on the ground that it should have 
been conducted in a different manner.#* 

[§ 1424] 8. Terms and Conditions of Sale—a. In 
General. Where the terms of sale are prescribed 
by the mortgage or deed of trust, they’must be ob- 


served,** and cannot be changed without’ the consent | 


of all parties concerned,*® even by an order of 
~court.2° Where it is left to-the diseretion of the 
mortgagee or trustee to fix the terms,** those deter- 
mined upon and advertised by him cannot be 
changed unless all parties coneur.** _ 

Free or subject to encumbrance. While a sale 
of the mortgaged premises free of all encumbrances 


has been held valid,*® it has been held that, where - 


the sale is made on foreclosure of a junior lien, 
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there. is generally no power to sell free of encum- 
brances, except with the consent of all the parties 
in interest, but only the equity of redemption can 
be offered and sold.4° But the trustee may, for the 
convenience of purchasers in making their bids, 
sell the property as though clear, and afterward 
deduct from the bid the amount of the prior encum- 
brance assumed by the purchaser.*! Where the no- 
tice of sale advertises that it will be made subject 
to a prior lien, a sale of the fee simple is invalid,*? 


and the mortgagee purchasing at the sale is charged 


as a matter of law with an intent to sell only his 
own interest and the interest of the mortgagor, and 
is estopped to claim an understanding that he was 
purchasing the whole property.*? A sale has been 
held invalid where its terms left it uncertain whether 
it was intended that the purchaser should take the 
property subject to, or free from, a tax lien 
thereon.** 

Exchange of property. It has been held that a 
power ‘‘to sell and absolutely dispose of” the prop- ~ 


erty includes the right to accept other property in 


exchange.** On the other hand it has heen held 
that an exchange is not authorized, except, perhaps, 
where the property is not of sufficient value to sat- 
isfy the mortgagee’s claim.*® 

Liability of creditor for failure to observe con- 
ditions. Where the mortgage authorizes a sale only 
at a price to be agreed upon between the parties 
or fixed by an umpire, but the creditor sells without 
observing such an agreement, he is accountable to 
the mortgagor for the actual value of the property 
at the time of settlement, if greater than the price 
received.*? 


[§ 1425] b. Sale for Cash or on Credit “sy In 


27. Ala.—New Brockton Bank v. 
Dunnavant, 204 Ala. 636,87 S 105. 

Cal.—Humboldt Sav. Bank v. Mc- 
Cleverty, 161 Cal. 285, 119 P 82. 

Ill.—Kerfoot v. Billings, 160 Ill. 
563, 48 NE’ 804; Fairman v, Peck, 87 
TI 156; Gillespie ve Smith? "29 Til. 
473, 81 "AmD 328; Ross v. Mead, 10 
01 gs Wy v 
- JTowa.—lIngle v. Jones, 43 Iowa 286; 
Shine v. Hill, 23 Iowa 264. 

- Md,—Carroll v. Hutton, 91 Md. 379, 
46 A 967, 88 Md. 676, 41 A 1081. 

~  Mich.—Durm v. Fish, 46 Mich. 312, 
9 NW 429. 

Mo.,—Axman v. Smith, 156 Mo. 286, 
57 SW 105; Chesley v: Chesley, 54 
Mo. 347; Benkendorf vy. Vincenz, 52 
Mo. 441; Goode v. Comfort, 39 Mo. 313. 

N. J.—Ryerson y. Boorman, (INS dt 


Eq. 167. 

N. Y.—Ellsworth v. Lockwood, 42 
Nas $5. 

Okl.—Meadors vy. Johnson, 27 Okl. 
644, 112 P1121. 

Va.—Terry vy. -Fitzgerald, 32 Gratt. 
(73 Va.) 843. 

[a]. Illustrations.—(1) A _ trustee 
abuses his discretion to sell the prop- 
erty as a whole or in parcels, where 
he sells the property as a whole after 
a parcel has passed as a homestead 
on the Gebtor’s death to his widow, 
as provided by statute, since, as to 
the enforcement of the claim against 
the homestead, the widow is a surety 
with the right to have the other prop- 
erty first sold to pay the debt. Hum- 
boldt Sav. Bank v. McCleverty, 161 
Cal. 285, 119 P 82. (2) Where mort- 
gaged j roperty is subsequently sub- 
divided and parts of it sold, and the 
parties have. joined in obtaining a 
release of a parcel so situated as to 
leave the rest in distinct parcels, and 
thus affect the security, the sale is 
void if not made in parcels. Durm v. 
Wish, 46 Mich. 312, 9 NW 429. 

[b] Interests of grantor sacrificed. 
—A trustee’s foreclosure sale of land 
en masse will be set aside where the 
land was capable of an easy division, 


and the interests of the grantor were 
sacrificed’ by the sale as made. Ches- 
ley v. Chesley, 54 Mo. 347. 

[ec] Imadequacy of price.—Where 
property worth sixty thousand dol- 
lars, and consisting of distinct tracts 
of land, some of which were four 
miles distant from others, is sold as 
a whole at one bidding for fifteen 
thousand dollars, the sale. will be set 


aside. Ryerson v, Boorman, 7 N. J. 
Eq. 167. 
[d]. “Offer of amount of debt for 


one -parcel.— Where a junior mort- 
gagee had requested that the land 
might be sold in separate parcels, and 
offered in good faith to bid the 
amount of the mortgage debt and 
costs for one designated parcel, which 
was so situated that it could be con- 
veniently sold and conveyed sepa- 
rately, a sale en masse will be set 
aside. Ellsworth v, Lockwood, 42 
IND EAX GeO); 

28. Morse v. Byam, 55 Mich, 594, 
22 NW 54; Hull v. King, 38 Minn. 349, 
37 NW 792. 

29. Grover v. Fox, 36 Mich: 461. 

30. Brown v. British, etc., Mortg. 
Co,, 86 Miss. 388, 38 S 312. 

31. Cldrk v. Stilson, 36°Mich. 482. 

32. Clark vy. Stilson, supra. 

33. Mutual F. Ins. Co, v. Barker, 
iP ADp Dp. . Ch.) 20 Carroll eve oHlit— 
ton, 91 Md, 379, 46 A 967; Middlesex 
Banking Co. v. Lester, 7S. D. 333, 64 


NW 168. 
34. U. S—Markey v. Langley, 92 
DWa-S.c 142,...23 -L,~ed.., 701; Olcott. v. 


Bynum, 17 Wall. CUsS:), 44, 21 L. ed. 
570. 
Whetstone, 92 


Ala.—Durden v. 
Ala. 480,°9 S: 176. 

D. C.—Hitz v. Jenks, 16 App. 530 
{rev on other grounds 185 U. S. 155, 
22 SCt 598, 46 L. ed. 851]; May v. 
Shepherd, 12 DOE BX T5 

Tll.— Strother v. Law, 54 Ill. 413. 

Mass.—Wing_ Vv. Hayford, 124 Mass. 
249. 

Mich.—Emmons_v. 78 
Mich. 171, 43 NW 1100. 


Van Zee, 


N. Y.—Bergen v. Bennett, 1 Cai. 
Cas. 1, 2,AmD 281. 

N. C.-—Everhart v. Adderton, 175 
N. C.-403, 95 SH-6145 i 


R. I.—aArnold v. Greené,— 15 Ri I. 
348, 5 A 503. r 

Tenn.—Stanford . V.2 : Andrews; 12 
Heisk. 664. 


W..Va.—McGraw v. Morgan, 85: Ww. 
Va. 257, 101 SE 463. 

‘ Hng.~-Davey v. Durrant, 4 De G & 
J. 535, 58 EngCh 414, 44 Reprint 830. 

35. Arnold v. Greene, 1SeReak 348, 
5 A 503. 

36. Hoff v. Crafton, 79 N.C. 592. 
Shee Calloway v. People’s. Bank, 54 

a 

[a] Where a mortgage provides 
that the mortgagee shall advertise 
the terms of sale, he is impliedly au- 
thorized to fix such terms: Calloway 
v. People’s Bank, 54 Ga. 441. 

38. Wright v. "Harris, 221 Fed. 736, 
742 [aff 228 Fed. 1021, 142 CCA 654, 
and cit Cyc]; Burche v. Wallach, 12 
D. Ci 236. 

39. Story. v. Hamilton, 86 N. Y. 
428; Mayer v. Adrian, 77 N. C. 83. 

40. Dearnaley v. Chase, 136 Mass. 
288; Donohue v. Chase, 130 Mass. 137; 
Brett v. Davenport, 151 N. C. 56, 65 
SE 611; Meyer v..Opperman, 76. Tex. 
105, 13 ‘SW 174; Curry vy. Hill,.18 WwW 
Va. 370. 

41. Brown v. Bland, (Mo. AD 229 
SW 448; Field_v. Brown, 207 Mo. A, 
55, 229 SW 445. 

42. Wright v. Harris, 221 Fed. 736 
{aff 228 Fed. 1021, 142 CCA 6541; 
Feuer v. Capilowich, 242 Mass, 560, 
136 NE 620 

43. Feuer v. Capilowich, supra 

44. Tedlock v. Torbert, 89 Okl 218, 
215 P1965 


45. Smith v. Spears, 22 Ont. 286. 

46. Winters v. -McKinistry, 14 
Man. 294, 22 CanLTOccNotes 213. 

47. Kilgour v. Scott, 101 Fed. 359. 

48. “Cash” defined see 11 C. J. 


p 20. 
“Credit” defined see 15 C. J. p 1348. 
Payment of bid see infra § 14387. 
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General. Technically a sale on foreclosure contem- 
plates a sale for cash, unless it is otherwise stipu- 
lated.49 Where it rests with the mortgagee to fix 
the terms of sale, uncontrolled either by statute or 
the terms of the mortgage, it is not an unreasonable 
condition that the sale shall be made for cash;°° 
and, in the same circumstances, he may give credit 
or fix terms allowing payment by installments,°? 
or may combine both terms and arrange to sell for 
part cash and the balance on eredit.5* On the other 
hand it has been held that the trustee is bound to 
adopt that mode, as to selling for cash or on credit, 
which will be most beneficial to the debtor.°* Where 
there is a manifest injustice in refusing credit, even 
though the terms of the sale required cash, a subse- 
quent sale for less will not be upheld.®* Whatever 
arrangement is made with reference to the payment 
of the amount due, the beneficiary or owner of the 
equity of redemption is entitled to receive the sur- 
plus, if any, arising from the sale in money.*° 
Interest on debt. Where credit for one half of 
the purchase price is properly given, interest is 
chargeable on the whole amount of the secured debt 
up to the time of sale, and on one half of the 
amount thereafter.°° Where a deed of trust is 
given to secure the payment of a debt bearing in- 
terest, and the trustees in selling allow time on the 
purchase money at a less rate of interest, not by 
direction of the creditor secured, the debt secured 
by the deed will continue to bear interest at the 


49. Olcott v. Bynum, 17 Wall. 
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higher rate.>7 

[§ 1426] (2) Requirement of Statute or Mort- 
gage. Where it is required that the sale shall be for 
cash, either by a statute or by the terms of the deed, 
it is Improper to vary such terms.°* However, since 
the strict requirement of cash is caleulated to oper- 
ate with hardship on the debtor, courts are ex- 
tremely reluctant, in the absence of fraud or injury 
to the debtor, to disturb a sale where credit has 
been given for part of the purchase money, even 
though the mortgage or trust deed provides for a 
cash sale;°® and where the departure from the terms 
of the power is beneficial to the mortgagor, it may, 
be excusable.®° Since the provision authorizing a. 
sale for cash is usually inserted for the benefit of 
the creditor and to enable him to have his money 
speedily,°! if the creditor enters into a private agree- 
ment with the purchaser for ecredit,°? or gives time 
for the payment of the part due to himself,°* the 
mortgagor cannot complain. Another reason why the 
giving of credit does not necessarily vitiate the sale, 
where the power authorizes a sale for cash, is found 
in the fact that the sale extinguishes the mortgage 
debt to the extent of the bid and leaves the mort- 
gagor without any ground of complaint.** Moreover 
the giving of eredit for a part at least of the pur- 
chase money is so manifestly to the interest of 


_the debtor that statutes have been passed requiring 


the sales to be made on time.® 
Cash to extent of debt. Under a mortgage pro- 


(U. S.) 44, 21 L. ed. 44; Farmers’ Sav. 
Bank v. Murphree, 200 Ala. 574, 76S 


932; Cassell v. Ross, 33 Ill. 244, 85 
AmD 270; Smith vy. Deeson, (Miss.) 
14 S 40. 


Requirement of statute or instru- 


ment see infra § 1426. 
D. C.—Hitz vy. Jenks, 16 App. 


530. | 
Md.—Powell v. Hopkins, 38 Md. 1. 


N. Y.—Bergen vy. Bennett, 1 Cai. 
Cas. 1, 2 AmD 281. 

Tenn.—Knox v. McCain, 13 Lea 
LOR. 

Va.—Muller v. Stone, 84 Va. 834, 


6 SE 223, 10 AmSR 889. 

W. Va.— Walker v. Boggess, 41 W. 
Va. 588, 23 SE 550. 

What constitutes cash sale see in- 
fra § 1427. 

51. White v. Maleolm, 15 Md. ‘529; 
Bailey v. A@tna Ins. Co., 10 Allen 
(Mass.) 286; Patch v. Morrisett, (Va.) 
22 SE 173; Lockhart v. Yorkshire 
Guarantee, etc., Corp., Ltd., 14 B. C. 
28. 

[a] Breach of a notice specifying 
the terms of sale as cash has been 
held not to invalidate a sale. At- 
kinson v. Washington, etc., College, 
54 W. Va. 32, 46 SE 253. 

52. U.'S.—Markey v. Langley, 92 
te S142, 33%, L., eds TOl. 

Mass.—Pope v. Burrage, 115 Mass. 
282. 

R. I.—Nichols v. Hoxie, 33 R. I. 77, 
80 A 186. 

eng: ort acs as v. Mackeson, L. R. 


4Q. 

Chee aily v. O’Connor, *5 Ont. 
721. 

[a] Reasonable cash deposit may 


be properly required. Pope v. Bur- 
rage, 115 Mass. 282. 

[b] An agreement that a part of 
the purchase money may remain as 
mortgage is valid. Thurlow v. Mack- 
esons bys Re 4) (Oy B. “Oe Davievani. 
Durrant, L De. G2.é& Ji. 535 58 EngCh 
414, 44 Reprint 830; Beatty v. O’Con- 
nor, 5 Ont. 731, 

; 53. Tatum v. 59 Mo. 

422. 


54. Horsey v. Hough, 38 Md, 130 
(where the tender of cash by the bid- 
der amounted to nearly the sum for 


Holliday, 


sold, and ample security for the bal- 
ance was offered, the court said that 
the mortgagee had misapprehended 
his duty as trustee, which required 
“advantageous” sale of the property 
for the benefit of all the parties in- 
terested, and that, having failed in 
this respect, the sale must be va- 


cated). 

55. Cassell v. Ross, 33 Ill. 245, 85 
AmD 270; Bailey. v. A1tna Ins. Co., 
10 Allen (Mass.) 286. 

56. Stanford vy. Andrews, 12 Heisk. 
(Tenn.) 664. 

57. In re. Carter, 5 F,. Cas. No. 
2,471, 2 Hughes 447. 

58. U. S—Tompkins y. Drennen, 
56 Fed, 694, 6 CCA 83. 

Ala. —Durden v. Whetstone, 92 
Ala. 480, 9 S 176; Mewburn y. Bass, 
82 Ala. 622, 2 S 520; Mahone v. Wil- 
liams, 39 Ala. 202. 

Cal.—Scott v. Sierra Lumber Co., 
6% Cale wl, feral ots 

Colo.—Coler vy, Barth, 24 Colo. 31, 
48 P 656. 

Ill.— Burr v. Borden, 61 Ill. 389; 
Strother v. Law, 54 Ill, 413; Water- 
man vy. Spaulding, 51 Ill. 425; Cassell 
v. Ross, 33 Ill. /244, 85 AmD 270, 

Md.—Horsey v. Hough, 38 Md. 130; 
Hubbard v. Jarrell, 23 Md. 66. 

Mass.—Bailey vy. A4Stna Ins. Co., 10 
Allen 286. 

Miss. Pera renee ie v. McKnight, 92 
Miss. 386, 46 S 82 

Mo. —Charles wag Real Hstate Co. 
v. St. Louis Mut. House Bldg. Co. 
NO} 3,7 196 7 Mon Geb Shr oS eS) dela: 
Snyder v. Chicago R. Co., 131 Mo. 568, 
33 SW 67; Mead v. McLaughlin, 4z 
Mo. 198; Jones v. Sheppard, 145 Mo. 
A. 470, 122 SW 764, 
yee C.—Parker v, Banks, 79 N. C. 

59. U. S— Olcott v. 17 
Wall. 44, 21 L. ed. 570. 

Ala.—Jones v. Hagler, 95 Ala. 529, 
10 S 345; Mewburn v. Bass, 82 Ala. 
622, 2 S 520; Whitfield v. Riddle, 78 
Sage 99; Mahone y. Williams, 39 Ala. 

Ill—Sawyer v. Campbell, 130 fll. 
186, 22 NE 458; Burr v. Borden, 61 


Ill. 389. 
Md.—Hubbard v. Jarrell, 23 Md. 


Bynum, 


W. Va.—Atkinson v. Washington, 
oe College, 54 W. Va. 32, 46 SE 
53 


60. Markey v. Langley, 92 U. S. 
142, 23 L. ed. 701 (‘“‘where property, 
subject to mortgage and other liens, 
is sold by the first mortgagee, he be- , 
comes the trustee for the benefit of 
all concerned. If he regards the in-, 
terest of others as well as his own, 
seeks to promote the common wel- 
fare, and keeps within the scope of 
his authority, a court of equity will 
in no wise hold him responsible for 
mere errors of judgment or results, 
however unfortunate, which he could 
not reasonably have anticipated’). 

61. Tompkins vy. Drennen, 56 Fed. 
694, 6 CCA 83; Jones v. Hagler, 95 
Ala. 529, 10 S 345; Durden y. Whet- 
stone, 92 Ala. 480, 9 S 176; Mewburn 
v. Bass, 82 Ala. 622, 2 S 520; Cooper 
v. Hornsby, -71 Ala. 62; Mahone v. 
Williams, 39 Ala. 202; Sawyer v. 
Campbell, 130 Ill. 186, 22. NE 458; 
Burr v. Borden, 61 Ill. 389; Water- 
man v, Spaulding, 51 Ill. 425; Hub- 
bard v. Jarrell, 23 Md. 66. 

62. Chase v. Cleburne First Nat. 
Bank, 1 Tex. Civ, A. 595, 20 SW 1027. 

63. U. S.—Tompkins y. Drennen, 
56 Fed. 694, 6 CCA 83 
aye —Mahone v. Williams, 39 Ala. 

Ill.—Burr v. Borden, 61 Ill. 389; 
Strother v. Law, 54 Ill, 413; Water- 

425; Cas- 


man vy. Spaulding, 51 Ill. 
pel Vo. ROSS, 8388 Tl. .24400 85 Aan 

Mass.—Bailey y. Attna Ins. Co., 
10 Allen 286. 

Tenn.—Marlin v. Sawyer, (Ch. A.) 
57 SW 416. 

[a] Violation of the right to pri- 
ority will not be permitted by per- 
mitting the debtor’s notes to be 
taken aS cash in complying with a 


an Coler v. Barth, 24 Colo. 31, 48 
What constitutes cash sale see in- 

fra § 1427. 

Neg Parker Vv... Banks), 9eaNeeaG. 
65. See statutory provisions; and 

Walker y. Boggess, 41 W. Va. 588, 

23 SE 550. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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viding that the terms of sale shall be the amount 
of the debt in cash and the balance on time, the 
mortgagee is not bound to realize the amount of the 
debt, but may sell for less and sue for the defi- 
ciency.°® Under such a provision a sale wholly for 
cash will not be set aside where the purchaser de- 
sires to pay the entire sum at the sale and the 
grantor assents thereto.®* 

Failure to announce terms.: Where the sale is 
required to be for cash by as terms of the trust, 
the failure of the auctioneer to announce such fact 
at the sale does not operate to waive it. 

One partner’s power to authorize departure. 
Where but one of the copartnership mortgagors 
authorizes the mortgagee to vary the terms of sale 
prescribed by the mortgage, and a sale is made on 
credit instead of for cash as prescribed by the mort- 
gage, the mortgagee sells at his own risk.®® 

Medium of payment.’° Where a trust deed pro- 
vides for sale for cash and the creditor instructs 
the trustee to accept only gold and silver or legal 
tender currency, the announcement of that fact at 
the sale, without any fraudulent purpose, will not 
vitiate the sale.7 

[§ 1427] (3) What Constitutes Sale for Cash. It 
is not necessary that a requirement of cash should 
be literally and strictly complied with.’* The entry 
of a credit on the mortgage debt for the amount of 
the bid is equivalent to receiving cash where the 
ereditor buys;*? and a reloan by the beneficiary to 

66. Shepherd v. May, 115 U. S. 
505, 6 SCt 119, 29 L. ed. 456; May v. 


Shepherd, 12 Dd. C. 430 [aff 115 U.S. 
505, 6 SCt 119, 29 L. ed. 456]. 


79. 
Ill. 327. 
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the purchaser may also be made without receiving 
the money.74 So the personal assumption of pay- 
ment by the auctioneer is equivalent to cash where 
the mortgagee makes no objection:?® But a second 
mortgage on the same property should not be taken 
in lieu of cash.*6 

Checks and notes. A certified’? check may be 
taken as cash in conformity with business usage.7® 
A promissory note of the purchaser is not cash 
within the meaning of the requirement of a sale 
for cash.? But the mortgagee may accept the pur- 
chaser’s note for so much of the purchase money 
as will be payable to him, no injury being done to 
the mortgagor, if the latter receives the surplus pro- 
ceeds in cash.*? 

[§ 1428] 9: Who May Purchase—a, In General. 
As a general rule any person may become a pur- 
chaser at a mortgage foreclosure sale who does not 
stand in such a relation of trust or confidence to 
the mortgagor as to make his purchase a fraud or 
breach of duty.*t In accordance with this rule such 
sales have been sustained when made to a creditor 
of the mortgagor to whom the mortgage bonds have 
been pledged as collateral security ;*? a purchaser 
of an undivided interest in the property;** a co- 
owner of the mortgaged premises;** a member of a 
partnership mortgagor;®> the wife of the mort- 
gagor;*® an administrator of a deceased mort- 
gagor’s estate;®’ the mortgagor’s adult heirs;** 
or a director of a corporation mortgagor, if he acts 


67. Pence v. Jamison, 80 W. Va. 
761, 94 SE 383. 

68. Coler vy. Barth, 24 Colo. 31, 48 
P 656. 

69. Arnold v. Greene, 15 R. I. 348, 


5 A 503. . 4 

70. Payment of bid see infra 
§ 1437. 

71. Lallance v. Fisher, 29 W. Va. 


512, 2 SE 775. 

72. Ballinger v. Bourland, 87 Ill. 
513, 29 AmD 69; Snyder v. Chicago, 
etc., R. Co., 1381 Mo. 568, 33 SW. 67; 
and cases infra notes 73-75. 

[a] A delay of a few days in 
closing the transaction by executing 
the deed and paying over the money 
will not be regarded as extending 
credit. Strother v. Law, 54.Ill. 413. 
See Everhart v. Adderton, 175 N. C. 
403, 95 SE 614 (there was no devia- 
tion from a provision requiring a sale 
for cash, although the mortgagee did 
not require the money to be paid over 
for nineteen days). 

73. U. S.—Smith v. Black, 115 U. 
S308 )16. SC -50, 29-)Li eds 398. 

Ga.—Ivey v. New South Bldg., etc 
Assoc., 103 Ga. 585, 30 SE 540. 

Tll.—Tartt v. Clayton, 109 Ill. 579; 
Jacobs v. Turpin, 83 Ill, 424. 

TIowa.—Beal v. Blair, 33 Iowa 318. 

Tenn.—Stanford y. Andrews, 12 
Heisk. 664. 

{a] Beneficiaries who purchase 
need not pay cash or execute notes, 
as their purchase simply extinguishes 
the debt. Stanford v. Andrews, 12 
Heisk. (Tenn.) 664. 

74, Ballinger v. Bourland, 87 Ill. 
513, 29 AmR 69; Waterman v. Spauld- 
ing, 51 Ill. 425; "Reynolds v. Kroff, 144 
Mo. 433, 46 SW 424; Marlin v. Saw- 
yer, (Tenn. Ch. A.) 57 Sw 416. 


75. Muhlig v. Fiske, 131 Mass. 110. 
76. Coler v. Barth, 24 Colo. 31, 48 
P 656. 


77, Jacobs v. Turpin, 83 Ill. 424. 

7g. Carey v. Brown, 62 Cal. 373; 
McConneaughey v. Bogardus, 106 ml 
321; Sheldon v. Pruessner, 52 Kan. 
579, 35 P 201, 22 LRA 709; Farrer v. 
Lacy, Stech.aD.0 420025) Chet Di 6 36. 


[41 C. J.—62] 


Tompkins v. Drennen, 56 Fed. Man.—Union Bank y. Bates, 24 
694, 6 CCA 83; Pursley v. Forth,’ 82} Man, 619, 18 DomLR 269, 28 WestLR 
See Swinny v. Rodburn, 27|602, 6 WestWkly 1170. 
N. B. 175 (where sale was made by A Ont.—Harron v. Yemen, 3 Ont. 
under a power of attorney from the} 126. 
mortgagee, and the purchaser’s note, Austr.—Kingsmill y. Lyne, 13 


payable to A, was taken for the pur- 
chase price). 

80. Mead v. McLaughlin, 42 Mo. 
198; Marlin v. Sawyer, (Tenn. Ch. 
A.) 57 SW. 416; Rodburn v. Swinney, 
L6;Can. S.iC5 297. 

81. U. S.—EKEaston vy. German- 
American Bank, 127 U. S. 532, 8 SCt 
W297, 32 sis eds yt 0: 

Ala.—Benefield v. Cox, 202 Ala. 677, 
81 S ene 

Ark.—Hamilton y. Rhodes, 72 Ark. 
625, 83 SW 351. 

Cal.—Kinard vy, Kaelin, 22 Cal. A. 
383, 134 P 370. 

Colo.—Loveland v. Clark, 11 Colo. 
265, 18 P 544. 

D. C.—Smith v. Jackson, 48 App. 
565. 

Ill. Eastman v. Littlefield, 164 Ill. 
124, 45 NE 137; Turner v. Littlefield, 
142 Ill. 630, 32 NE 522. 

fowa.—Otto v. Schlapkahl, 57 Iowa 
226, 10 NW 651. 

Mass.—Porter v. Porter, 236 Mass. 
422, 128 NE 795. 


Mich.—Gantz v. Toles, 40 Mich. 
725. 
Miss.—Day v. Hogans, 130 Miss. 


128, 98 S 578, 26 ALR 1028; Searles 
v. Kelley, 40 S 484. 
Mo.—Anderson v. Taylor, 227 SW 


84; Hicks v. Estes, 214: SW 159; 
Plum v. Studebaker Bros, Mfg. Co., 
89 Mo. 162, 1 SW 217. 
N. Y.—White v. Lester, 4 Abb. 
ee 586, 1\ Keyes 316, 34 HowPr 136. 
C.—-Wilson v. Vreeland, 176 N. 


[OP ais 97 SE 427; McLawhorn v. 
Harris, 156 N. C. 107, 72 SE 211, 37 
LRANS 831; Dunn v. Oettinger, 148 


N. C. 276, 61 SE 679. 
Ss. C.— Fishburne v. Smith, 34 S.C. 
330, 13 SE 525. 
S| D.—Thompson y. Browne, 10 S. 
D. 344, 73 NW 194. 
Tenn.—Howell v. Martin, 
Give Avno.20: 5, 
Tex.—Scott v. Mann, 33 Tex. 725. 
Eng.—Kennedy Vv. DeTrafford, 
[1897] A. C. 180. 


8 Tenn. 


Austr. C. L. R.) 292. 

[a] Where land is owned by one 
person and the trees growing 
thereon by another, neither owes any 
duty to the other to pay off a mort- 
gage which had been given on the 
land and trees by a prior owner 
thereof, and each may acquire a 
title to the property of the other by 
purchasing at a sale under the 
mortgage. Day v. Hogans, 130 Miss. 
L285 93 iS ons, 36 ALR 1028. 

[b] A stepfather does not stand 
in such a relation of trust to his 
minor children that he is bound to 
extinguish a mortgage on their real 
estate; and therefore, on a sale un- 
der the mortgage, he can purchase 
the land as a_ stranger. Otto v. 
Schlapkahl, 57 Iowa 226, 10 NW 651. 

{c] The second wife of the life 
tenant of property received from the 
deceased first wife whose sons had 
the remainder may bid off the prop- 
erty, if acting in good faith toward 
remaindermen.: Porter v. Porter, 236 
Mass. 422, 128 NE 795 (collusion or 
bad faith not shown). 

{d] A bank cashier may purchase 
in his own name, but in fact for the 
benefit of the bank. White v. Lester, 
4 Abb. Dec. (N. Y.) 585, 1 Keyes 316, 
34 HowPr 136. 

82. Easton v. German-American 
Bank, 1277U, S. 532, 8 Sct. 1297; 32 
iM ed. 210. 


83. Burr v. Mueller, 65 Ill. 258. 

84 Kennedy v. DeTrafford, [1897] 
AL Cr 180. 

85. Kingsmill v. Lyne, 13 Austr. 
(Oh SEP I. PAU 

86. Field v. Gooding, 106 Mass. 
310; Stetson v. O’Sullivan, 8 Allen 


(Mass.) 321; Gantz v. Toles, 40 Mich. 
725; Searles v. Kelley, 88 Miss. 228, 
40 § 484, 8 LRANS 491; ees Vv. 
Little, 98 N. C. 472, 4 SE 4 


87. Markwell v. Serboelk 157 
Mo. 326, 57 SW 1078. 
88. Chicago, R. Co, v. Ken- 


GUC. 
nedy, 70 Ill, 350. 
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in good faith.®® 


his own property by the mortgagee 


he cannot by such purchase defeat the right of re- 
covery under subsequent encumbrances;°? and the 
same rule applies to the owner of the equity of 
And where’a husband and wife, as 
joint signers of a note, secured it by a trust deed 
on property of the wife, the husband, after her 
death, being tenant by the curtesy, could purchase 
the property at the trustee’s sale.*4 

Agent or attorney of mortgagor. 
may also be made by one who has acted as agent or 


redemption.°* 


attorney for the mortgagor, if the 


89. Twin-Lick Oil Co. v. Marbury, 
91 U. S. 587, 23 L. ed. 328; Saltmarsh 
v. Spaulding, 147 Mass. 224, 17 NE 
316; Holt v. Bennett, 146 Mass. 437, 
16 NE 5. 

{a] Only the corporation or its 
stockholders can object (1) to such 
purchase. Saltmarsh v. Spaulding, 
147 Mass, 224, 17 NE 316; Cahill v. 
Bigelow, 18- Pick. (Mass.) 369; 
Wildes v. Vanvoorhisy 15 Gray 
(Mass.) 139. (2) And in any event 
such objection must be made within 
a reasonable time, Twin-Lick Oil Co. 
v. pede DUE 91° U.S... 587, 23: L. "ed: 
328. 

90. Pewabic Min. Co. v. Mason, 
145. U.S. 349, 12 SCt 887, 36D. ed: 
732; Lyon v. Jones, 6 Humphr. 
(Tenn.> .533. 

91. Bensieck v. Cook, 110 Mo. 173, 
19 SW 642, 33 AmSR 422; Plum v. 
Studebaker Bros. Mfg. Co., 89 Mo. 
162, 1 SW 217; Coleman v. McKee, 
24 R. I. 596, 54 A 374; Kennedy v. 
DeTrafford, [1896] 1 Ch. 762 [aff 
[1897] A. C. 180]; Otter v. Vaux, 6 
De G. M. & G. 638, 55 EngCh 496, 
43 Reprint 1381. 

92. See cases supra note 91. 

93. Stiger v. Mahone, 24 N. J. Eq. 
426; Hilton v. Bissell, 1 Sandf. Ch. 
(N. Y.) 407; Tompkins v. Halstead, 
21 Wis. 118. But see Thompson v. 
Heywood, 129 Mass. 401 (where the 
decision was placed upon the ground 
of fraud participated in by the pur- 
chaser, who was’ also the owner of 
the equity of redemption). 

94. Wilson v. Vreeland, 176 N. C. 
504, 97 SE 427. 

95. Herr v. Payson, 157 Ill. 244, 
41 NE 732; Anderson v. Taylor, (Mo.) 
227 SW 84; Seip v. Grinnan, (Tex. 
Civ. A.) 36 SW 349. ‘ 

[a] An attorney who had been em- 
ployed by an administrator to make 
the inventory and appraisement and 
to defend against, claims. is not by 
such employment precluded from 
buying at sale under a trust deed 
property which had been conveyed 
by decedent to the administrator 
subject to the trust deed. Anderson 
v. Taylor, (Mo.) 227 SW 84. 

Agent or attorney of mortgagee 
see infra § 1432. 

96. See Agency § 353 et seq. 

97. Adams v. Sayre, 70 Ala. 318, 
76 Ala. 509; Thompson v. Holman, 28 


Grant Ch. (Ont.) 35. 
98. Campbell v. Swan, 48 Barb. 
(N. Y.) 109. See Russell v. Roberts, 


121 N. C. 322,/28 SE 406 (auctioneer 
cannot. act as agent for bidder). 
99. Sale to: 
Mortgagee. or trustee 
infra § 1432. 
The person connected with, or acting 
eer apn ee ee or trustee see infra 
432. 


1. See infra § 1430. 

2. U: S.—Hammond vy. Hopkins, 
143 U. S. 224, 12 SCt 418, 36 L. ed. 
134; Stephen v, Beall, 


22 Wall. 329, 
22 L. ed. 786; Michoud y. Girod, 4 


indirectly see 


So a stockholder of a corporation 
is permitted to purchase under a decree directing 
the sale of the corporate real estate.°%° 

Purchase by mortgagor or grantor. 
gagor or grantor may always purchase at a sale of 
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The mort- | plied to an agent 


trom becoming a 
or trustee,°? but 


is void.%8 


“i 
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open,®> but the rule of equity which prevents an 
agent from acquiring a benefit for himself, in any 
dealings with the subject of the agency,®® is ap- 


of the mortgagor and prevents him 
purchaser at a sale of his princi- 


pal’s property under a power-of-sale mortgage.%7 
Sale to an auctioneer when no one else is present 


[§ 1429] b. Mortgagee or Trustee °—(1) Right 
To Purchase—(a) In General. 
exceptions and qualifications hereinafter stated,! it 
is a general rule that the mortgagee or trustee in 
a mortgage or deed of trust which contains a power 


Subject to certain 


of sale on default cannot become the purchaser at a 


The purchase 


sale is fair and 


How. 503, 11 L. ed. 1076; Haggart v. 
Wilezinski, 143 Fed. 22, 74 CCA 176; 
Lockett v. Hill, 15 F. Cas. No. 8,448, 
1 Woods 552. 

Ala.—Williams v. Wilson, 205 Ala. 
119, 87 S 549; Fortson v. Bishop, 204 
Ala. 524, 86 S 399; Woodruff v. Adair, 
131 Ala. 530, 32 S 515; American Free- 
hold Land Mortg. Co. v. Pollard, 127 
Alla... 227, 29S" 693s British sete., 
Mortg. Co. v. Norton, 125 Ala. 522, 
28 S 31; Mason vy. American Mortg. 
Co., 124 Ala. 347, 26 S 900; American 
Freehold Land Mortg. Co, v. Pol- 
lard, 120 Ala. 1, 24 S 736; Diefen- 
pach v. Vaughan, 116 Ala. 150, 23 S$ 
88; Lovelace v. Hutchinson, 106 Ala. 
417, 17 S 623; Durden v. Whetstone, 
92 Ala. 480, 9 S 176; American Free- 
hold Land Mortg. Co. v. Sewell, 92 
Ala. 163; 9 S 148, 18 LRA 299; Mar- 
tinez v. Lindsey, 91 Ala. 334, 8 S 
787; McCall v. Mash, 89 Ala. 487, 7 
S 770, 18 AmSR 145; Alexander v. 
Hill, 88 Ala. 487, 7 S 238, 16 AmSR 
; Thomas vy. Jones, 84 Ala. 302, 4 
S 270; Ezzell v. Watson, 83 Ala. 120, 
3 S 309; Comer v. Sheehan, 74 Ala. 
452; Garland v. Watson, 74 Ala. 323; 
Cooper v. Hornsby, 71 Ala. 62; Harris 
v. Miller. 71 Ala. 26; Adams v. Sayre, 
70 Ala. 318, 76 Ala. 509; Dozier v. 
Mitchell, 65 Ala. 511; Downs v. Hop- 
kins, 65 Ala. 508; McGehee v. Leh- 
man, 65 Ala. 316; McLean v. Presley, 
56 Ala. 211; Hawkins v. Hudson, 45 
Ala. 482; Robinson v. Cullom, 41 
Ala, 693; Eastern Bank of Alabama 
v. Taylor, 41 Ala. 93; McNeill v. Mc- 
Neill, 36 Ala. 109, 76 AmD 320; 
Charles v. Duboge, 29 Ala. 367; Ed- 
mondson v. Welsh, 27 Ala. 578. 

Ark.—Stallings v. Thomas, 55 Ark. 
326, 18 SW 184; Ellenbogen vy. Griffey, 
55 Ark. 268, 18 SW 126. 

Cal.—Sacramento Bank v. Copsey. 
133 Cal. 663, 66 P 8, 205, 85. AmSR 
242; Copsey v. Sacramento Bank, 133 
Cal. C59), (66, (RarT. (S58 Ams i238. 
Blockley v. Fowler, 21 Cal. 326, 82 
AmD 747; Benham v. Rowe, 2 Cal. 
387, 56 AmD 342. 

Colo.—Smith v. Downey, 38 Colo. 
165, 88 P 159; Brewer v. Harrison, 
27 Colo. 349, 62 P 224. 

D. C.—Smith v. Jackson, 48 App. 
565; Brown v. Oriental Univ., 44 App. 
414; Brewer v. Slater, 18 App. 48 
(holding, however, that this rule does 
not prevent a trustee from purchas- 
ing the note secured by the deed of 
trust); Whittaker v. Middle States 
Loan, etc., Co., 7 App. 203. 

Ga.—Payton v. McPhaul, 128 Ga. 
510, 58 SE 50, 11 AnnCas 163; Wil- 
liams v. J. P. Williams Co., 122 Ga. 
178, 50 SH 52, 106 AmSR 100; Stand- 
back Vv. Thornton, 106 Ga, 81, 31 SE 
805; Palmer v. Young, 96 Ga. 246, 22 
SE 928, 51 AmSR. 136. 

Ill. Niagara F, Ins. Co. v. Scam- 
mon, 144 Ill. 490,.28 NE 919, 32 NE 
914, 19 LRA 114; Nichols v.4 Otto; 
132 Ill. 91, 23 NE 411; Commercial 
Union Assur. Co. v. Scammon, 126 
Ill, 355, 18 NE 562, 9 AmSR_ 607; | 


sale which he himself makes under the power, either 
directly or through the agency of a third person;? 
and the fact that the mortgagee pays a fair price 


Jenkins v. Pierce, 98 Ill. 646; Gibbons 
v. Hoag, 95 Ill. 45; Watson v. Sher- 
man, 84 Ill. 263; Munn v. Burges, 70 
Ill. 604; Burr v. Borden, 61 Ill. 389; 
Harper v. Ely, 56 Ill. 179; Roberts v. 
Fleming, 53 Ill. 196; Griffin v. Chi- 
cago Mar, Co., 52 Ill. 130; Hamilton 
v. Lubukee, 51 Ill. 415, 99 AmD 562; 
Waite v. Dennison, 51 Ill. 319; Phares 
v. Barbour, 49 Ill. 370; Hall v. Towne, 
45 Ill. 493; Ross v. Demoss, 45 Ill. 
447; Moore v. Titman, 44 Ill. 367; 
Miles v. Wheeler, 43 Ill. 123; Lock- 
wood v. Mills, 39 Ill. 602; Mapps v. 
Sharpe, 32 Ill. 13. : 

75) Ind: 


Fe ape aes Vv. 
Me.—Patten v. Pearson, 57 Me. 428. 
Md.—Korns v. Shaffer, 27 Md. 83. 
Mass.—Clark v. Simmons, 150 

Mass. 357, 23 NE 108; Learned v. 

Geer, 139 Mass. 31, 29 NE 215; Burns 

v. Thayer, 115 Mass. 89; Dyer v. 

Shurtleff, 112 Mass. 165, 17 AmR 177; 

Howard v. Ames, 3 Metc. 308. 
Minn.—Allen v. Chatfield, 8 Minn. 

435; Kern v. Chalfant, 7 Minn. 487; 

Lowell v. North, 4 Minn. 32, 
Miss.—Houston v. National Mut. 

Bldg., ete., Assoc., 80 Miss. 31, 31 S 

540, 92 AmSR 565; Byrd v. Clarke, 

52 Miss. 623; Hyde v. Warren, 46 

Miss. 13; Lawrence v. Hand, 23 Miss. 

103; White v. Trotter, 22 Miss. 30, 

53 AmD 112. 

Mo.—Duncan v. Home Co-op. Co., 
221 Mo. 315, 120 SW 733; McKee v. 
Spiro, 107 Mo, 452, 17 SW 1018; 
Gaines v. Allen, 58 Mo. 537; McNees 
v. Swaney, 50 Mo. 388; Lass vy. Stern- 
berg, 50 Mo. 124; Reddick v. Gress- 
man, 49 Mo. 389; Thornton v. Irwin, 
43 Mo. 153; Rutherford v. Williams, 
42 Mo. 18; Stark v. Love, 128 Mo. 
A. 24, 106 SW 87; Dwyer v. Rohan, 
99 Mo. A. 120, 73 SW 384; Moore v. 
Ryan, 31 Mo. A. 474. 

N.|; H.— Very v. Russell, 65 N. H. 
646, 23 A 522. 

N. J.—Snyder. v. Greaves, (Ch.) 21 
A291; 

N. M.—Cleveland v. Bateman, 21 
N. M. 675, 158 P 648, 651 [cit Cyc]. 

N. Y.—Dobson v. Racey, 8 N. Y. 
216; Bergen v. Bennett, 1 Cai. Cas. 
1, 2 AmD 281; Benedict v. Gilman, 
4 Paige 58. See Slee v. Manhattan 
Co., 1 Paige 48; Hubbell v. Sibley, 
5 Lans. 51 [aff 50 N. Y. 468]. But 
see Williams v. Townsend, 31 N. Y. 
411, 415 (“A mortgage is a mere Se- 
curity for a debt; and there is no 
such relation of trust or confidence 
between the maker and holder of a 
mortgage, as prevents the latter 
from acquiring title to its subject- 
matter, either under his own or an 
other valid lien’’). : 

N. C.—Morris v. Carroll, 171 N.C. 
761, 88 SE 511; Warren v. Susman, 
168 N. C. 457, 84 SE 760; Hayes v. 
Pace, 162 N. C. 288, 78 SE 290; Rich 
v. Morisey, 149 N. C. 37, 47, 62 SE 


Hawn, 


762; Dunn v. Oettinger, 148 N. GC. 
276; 61) SE: 6795) Yarborough vw 
Hughes,..139 N. C.' 199, 51 SE. 904; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Sart, Pe hoe 


§§ 1429-1430] 


and that the transaction is in all respects honest is 


immaterial. This rule does not, 


sarily mean that a purchase by the mortgagee or 
trustee is absolutely void, but that it is so far in- 
valid as to render it subject to disaffirmance by the 


debtor.* 


[§ 1430] (b) Exceptions to, and Limitations of, 
On the theory that the restriction against a 
purchase by a mortgagor or trustee® is not benefi- 
cial to the mortgagor,® in some jurisdictions it has 
been held that, in the absence of fraud or unfair- 
ness, a mortgagee may purchase at his own sale,’ 


Rule. 


and that the same rule applies to 


Shew v. Call, 119 N..C. 450, 26 SE 
33, 56 AmSR 678; Jones v. Pullen, 115 
N. C. 465, 20 SE 624; Cole v. Stokes, 
SIN; Os/270; 18 SH321¢ Averitt v. 
Elliot, 109 N. C. 560,-13 SE _ 785; 
Whitehead v. Whitehurst, 108 N. C. 
458, 13 SE 166; Simpson v. Simpson, 
107 N. C. 552, 12° SH-447; Martin v. 
McNeely, 101 N. C. 634, 8 SE 231; 
Gibson v. Barbour, 100 N. C, 192, 6 
SE 766; Sumner v. Sessoms, 94 N. C. 
S1Le—tdowell v.— Pool, 192 No*C.1 14505 
Bruner y. Threadgill, 88 N. C. 361; 
Dawkins v. Patterson, 87 N. C. 384; 
Froneberger v. Lewis, 79 N. C. 426; 
Joyner vii Karmer, (W8eeN.—C. 196; 
Whitehead v. Hellen, 76 N. C. 99; 
Kornegay v. Spicer, 76 N. C. 95. 

Okl.—Muller v. McCann, 50 Okl. 
G10: Abd (PA G20s 

R. I.—Parmenter v. Walker, 9 R. I. 
225. 

S. D.—Hollister v. Buchanan, 11 
S. D. 280, 77 NW 108. 

Vt.—Hyndman v. Hyndman, 19 Vt. 
= 99N46> Aim Dees 

Va.—Harrison y. Manson, 95 Va. 
593,29 SE 420. : 

Wis.—Encking v. Simmons, 28 Wis. 
272. 

Eng.—Henderson Vv. Astwood, 
[1894] A. C. 150; Farrar v. Farrars, 
Ltd., 40 Ch. D. 395; Parkinson Vv. 
Hanbury, 2 De G. J. & S. 450, 67 Eng 
Ch 350, 46 Reprint 449 [aff L. R. 2 
H. L. 1, 18 ERC 411]; Robertson v. 
Norris, 1 Giffard 421, 65 Reprint 983; 
Cholmondeley v. Clinton, 2 Jac. & W. 
1, 37 Reprint 527; Matter of Bloye, 
1 Macn. & G. 488, 47 EngCh 389, 41 
Reprint 1354; Downes v. Grazebrook, 
3 Meriv. 200, 36 Reprint 77; Cham- 
bers v. Goldwin, 9 Ves. Jr. 254, 32 


Reprint 600. a 
B. C.—Carter v. Bell, 21 B. C. 55, 
21 DomLR 2438, 31 WestLR 1, 8 


WestWkly 47. 
Man.—Taylor vy. Sharp, 3 Man. 4. 
N. B.—Mitchell v. Kinnear, 1 N. B. 
Eq. 427. 
POukeespain v. Watt, 16 Grant Ch. 


260; Ellis v. Dellabough, 15 Grant 
Ch, 583. 
[a] Reason for rule.—In support 


of this general doctrine it is urged 
that a mortgagee in the absence of 
express authority stands in the same 
relation of trust to the mortgagor 
that a guardian sustains to his ward 
or an executor or administrator to the 
estate which he administers, and is 
therefore governed by the elementary 
principle that a trustee is, prohibited 
from durchasing the trust estate for 
Michoud v. Girod, 4 How. 
CUSTS)iE5085 LL las edz, 10765 (ine- 
quently cited in support of the gen- 
eral rule. This was a case of an 
executor purchasing at, open) sale 
property which he was appointed to 
administer and empowered to sell. 
The general principle as above stated 
is therein set forth and applied to 
such purchase by an executor. It is 
further urged that the relations of 
vendor and vendee cannot be: united 
in one person); Robertson v. Norris, 
1 Giffard 421, 424, 65 Reprint 983 
(“Lord Eldon says that, the mort- 
gagee is a trustee for the benefit of 
the mortgagor in the exercise of the 
power. That expression is to be 
understood in this sense, that, the 
power being given to enable him to 
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however, neces- 
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also one of the creditors secured by the trust deed, 
or has a personal interest in the property, and pur- 
chases to protect that interest.® 
gagee or trustee to be purchaser does not alter or 
modify his duties to the mortgagor.® 


Permitting a mort- 


Permission in mortgage or trust deed. It is com- 


a trustee who is 


recover the mortgage money, this 
Court requires that he should exer- 
cise the power of sale in a provident 
way, with a due regard to the rights 
and interests of the mortgagor in 
the surplus money to be produced by 
the sale. The legitimate purpose be- 
ing to secure repayment of his mort- 
gage money, if he uses the power for 
another purpose... the Court con- 
Siders that to be a fraud in the exer- 
cise of the power ... for purposes 
foreign to that for which it was in- 
tended’). 

[b] The appointment of a tem- 
porary trustee, in place of the trus- 
tee originally named in a deed of 
trust, on account of the latter’s ab- 
sence from the State, the deed mak- 
ing provision for such appointment, 
does not divest the original trustee 
of his trust relationship to the prop- 
erty and the parties so as to enable 
him to become a purchaser at the 
. Brewer v. Harrison, 27 Colo. 
627a 224, 

[c] Badge of fraud.—Where at a 
sale of land by mortgagees the same 
was purchased by one of them 
through the interposition of a third 
person, such interposition was held 
to be a badge of fraud, and the sale 
was voidable at the instance of the 


mortgagor. Thornton v. Irwin, 43 
Mo. 153. 
{d] Cotrustees.—Under a mort- 


gage providing for a sale by either 
the mortgagee or marshal, it was 
held that they were cotrustees, and 
that the mortgagee could not, by re- 
fusing to conduct the sale in per- 
son, remove his disability to purchase 
at a sale by the marshal. Gaines v. 
Allen, 58 Mo. A 

3. Cal.—Blockley v. 21 
Cal. 326, 82 AmD 747. 

Miss.—Houston v. National Mut. 
Blidg,, ete, Assoc., 80) Miss. 31; 31S 
540, 92 AmSR 565. 

Mo.—Stark v. Love, 128 Mo, A. 24, 
106 SW 87; Moore v. Thompson, 40 
Mos Are 195. us 

N. H.—Very. v. Russell, 65 N. H. 
646, 238 A 522. 

N. C.—Hayes. v. Pace, 162 N..C. 
288, 78 SE 290; Jones v. Pullen, 115 
N. C. 465, 20 SE 624. 

[a] The object of the rule is to 
prevent possible as well as actual 
wrong. Blockley v. Fowler, 21 Cal. 
326, 82 AmD 747. 

4 See infra § 1431. 

5. See supra § 1429. { 

6 EBastcn  v. German-American 
Bank, 127 U. S. 532, 538, 8 SCt 1297, 
32 L. ed. 210 (“The relation of a 
creditor secured by such a deed of 
trust to a sale made under a power 
given to a stranger as trustee does 
not differ from that of a mortgagee 
of real estate sold under judicial 
proceedings fdr foreclosure by a de- 
cree of a court of equity. At sucha 
sale nothing is more common than 
for the mortgagee to become the 
purchaser; and it is as beneficial to 
the debtor as to himself that he 
should be permitted to enhance the 
competition at such a sale in order 
to protect his own interests. In that 
respect, his own interest coincides 
with that of his debtor, as it is for 
their mutual benefit that the property 
should not be sacrificed so as to leave 


Fowler, 


petent for the parties to insert in the mortgage a 
provision authorizing the mortgagee to bid and be- 
come the purchaser at his own sale under the mort- 
gage, and when this is done a purchase by the 
mortgagee is perfectly legal and valid, if the sale is 
fairly and honestly conducted. 
pressly authorizing the mortgagee or his assigns to 


A mortgage ex- 


any part of the debt unpaid’’’ 

7. Lyon v, Jones, 6 Humphr. 
(Tenn.) 533 [disappr Wade v. Har- 
per, 3 Yerg. (Tenn.) 383; Chester v. 
Greer, 5 Humphr. (Tenn.) 26]; Bohn 
v. Davis, 75 Tex. 24, 25, 12 SW 837; 
Marshiiv..); Hubbard, ) 50 (oNex (203) 
Howard v. Davis, 6 Tex. 174, 183. 

“A mortgagee is a trustee, but in 
a qualified sense. He aoes not noid 
for the benefit of others, but for 
himself. He is a cestui que trust as 
well as trustee. He has an interest 
in the property. It is pledged ex- 
pressly to secure his claim; and were 
he deprived of thé power to purchase 
he might suffer great loss by its sale 
at a low price. He has an interest 
that the bid shall amount to his in- 
cumbrance, and that the property be 
not Sacrificed to the injury as well 
of the mortgagor as the defeat of his 
own claim, as this may be the only 
fund for the discharge of his debt. 
Sales at foreclosures, whether under 
a power or by decree, are open and 
public and are made after long no- 
tice; and it is to the interest of the 
nmiortgagor that the mortgagee should 
enter’ into the competition at the 
sale.’ Howard v. Davis, supra [quot 
Bohn v. Davis, supra]. 

8. Kennedy v. Dunn, 58 Cal. 339; 
Kinard v. Kaelin, 22 Cal. A. 383, 134 
P 370; Loveland -v.-Clark, / 11: Colo: 
265, 18 P 544; Froneberger v. Lewis, 
79 N. C. 426; Bohn v. Davis, 75 Tex. 
24,12 SW 8373, Scott) v. Mann, 32 
Tex. 725; Thornton v. Goodman, (Tex. 
Commn. A.) 216 SW 147 [rev (Civ. 
A.) 185 SW 926]. 

Trust creditors generally see infra 
§ 1435. 

9. Minchew v. Hankins, (Tex. Civ. 
A.) 278 SW 306. 

10. Ala.—Williams v. Wilson, 205 
Ala. 119, 87 S 549; Randolph y. Vails, 
180 Ala. 82, 60 S 159; Drake v. 
Rhodes, 155 Ala. 498, 46 S 769, 130 
AmSR 62; Wells v. American Mortg. 
Co., 109 Ala. 430, 20 S 136; Love- 
lace v. Hutchinson,.106 Ala. 417, 17 
S 623; Gamble v. Caldwell, 98 Ala. 
577, 12 S 424; American Freehold 
Land. Mortg. Co. v. Sewell, 92 Ala. 
163,°;9. S 143,013 LRA: 2995 Knox; 
Armistead, 87 Ala. 511, 6 S 3811, 13 
AmSR 65. 5 LRA 297. 

Ark.—Keller v. Whittington, 106 
Ark. 525, 153 SW 808; Matthews v. 


Daniels, 21 SW 469; Ellenbogen vy. 
Griffey, 55 Ark. 268, 18 SW 126. 
gg TTP ReAY, Vv. .Dunn;. 58), Cake 
339. 


Colo.—Lathrop v. Tracy, 24 Colo. 
882, 51 P 486, 65 AmSR 229. 
. Ga.—Macy v. Southern Bldg., etc., 
Assoc., 102 Ga. 812, 30 SE 430; Mu- 
tual Loan, etc., Co. v. Haas, 100 Ga. 
111,.27 SE 980, 62 AmSR 317; Palmer 
v, Young. 96 Ga, 246, .22 SE 928, 51 
AmSR 136. 
_. il—Griffin v. Chicago Mar. Co., 52 
Ill. 130; Hall v. Towne, 45 Ill. 493. 

Mass.—Ryder v. Brockton Sav. 
Bank, 235 Mass. 476, 127 NE 234: 
Stone v. Haskell, 212 Mass. 2838, 98 
NE. 1032; Hood. v. Adams, 124 Mass. 
481, 26 AmR 687; Hall v. Bliss, 118 
Mass. 554, 19 AmR 476; Dexter v. 
Shepard, 117 Mass. .480; Dyer v. 
Shurtleff, 112 Mass. 165, 17 AmR 77; 
Montague v.. Dawes, 12 Allen 897, 14 
Allen 369.. See Atkins v. Atkins, 195 
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purchase at the sale authorizes his executor to bid 
It has, however, been said that 
the authority for the mortgagee to purchase must be 
clear and unequivoeal,'? and that a purchase by the 
mortgagee under a clause permitting it is a trans- 
action which the law watches with jealousy.'? 
mortgagee in such case is held to strict good faith 
and diligence in protecting the debtor,'* and the bur- 
den is on him to show good faith.1® 
Debtor’s assent to, or ratification of, sale. 
chase by the mortgagee or trustee will be upheld 
where it is assented to, or ratified by, the mortgagor 
or grantor, with full knowledge of all the facts.1° 
Repurchase by trustee or mortgagee after sale. 
Where a sale under the power has been made in good 
faith to a stranger, with no understanding or ar- 


for the purchaser." 


Mass. 124, 80 NE 806, 122 AmSR 
221, 11 LRANS 273. 

Miss.—Houston v. National Mut. 
Bldg., etce., Assoc., 80 Miss. 31, 31 
S 540, 92 "AmSR 565 

Mo.—Jewell Pure “Water Co. v. 


Kansas City Towel, etc., Co., 74 Mo. 


A. 0. 
N. M.—Cleveland v. Bateman, 21 
N. M. 675,158 P 648. 
Y.—Elliott v. Wood, 45 N. Y. 
fake ‘Lewis v. Duane, 69 Hun 287.23 
NYS 433 [aff 141 N. Y. 302, 36 NE 


S22ie ’ 

N. C.—Jones v. Pullen, 115 N. C. 
465, 20 SE 624. 

S. C.—Robinson v. Amateur Assoc., 
LAR SanGe aLAse 

Tenn.—Lyon vy, Jones, 
533. 

Tex.—Marsh v. Hubbard, 50 Tex. 
203; Scott v. Mann, 33 Tex. 725; How- 
BUG. Wa Vvism Oe ex. lias 

Eng.—Waters v. Groom, 11 Cl. & 
F. 684, 8 Reprint 1262; Downes v. 
Grazebrook, 3 Meriv. 200, 36 Reprint 
Gulis 


[a] Rule applied.—Where a mort- 
Zagee’s power of sale permitted him 
to buy for himself, if he was the 
highest bidder, his desire to make 
as much money as possible by out- 
bidding the wife of the mortgagor 
did not of itself invalidate the sale 
under power to him, in the absence 
of bad faith in exercise of power. 


6 Humphr. 


Ryder v. Brockton Sav. Bank, 235 
Mass. 476, 127 NE 234. 
[b] Clause waiving irregularity in 


the sale is not intended to confer 
a right to purchase. British, etc., 
Mortg. Co. v. Norton, 125 Ala. 522, 
28 Si3te 

{c] Through third party. — The 
deed may be executed to the mort- 
gagee through a third party. Gamble 


v. Caldwell, 98 Ala. 577, 12 S 424; 
Dexter v. Shepard, 117 Mass. 480. 

11. Stone v. Haskell, 212 Mass. 
283, °98 NE) 1032. 

12.) British, etc, Morte. ‘Co. -v: 
Norton, 125 Ala. 522, 28 S 31; Grif- 
fin v. Chicago Mar. Co., 52. Ill. 130. 

[a] Rule applied—A clause, pro- 


viding that the validity of the sale 
shall not be affected by irregularities 
in giving notice or in making the 
sale, does not confer the right. Brit- 
ish, etc., Mortg. Co. v. Norton, 125 
AdawD22,, 2S Siok. 


18. Dexter y. Shepard, 117 Mass. 
480. 
14. Montague v. Dawes, 14 Allen 


(Mass.) 369. 

[a] A sale to the mortgagee is 
invaiid if, owing to the meager in- 
formation afforded by the notice of 
sale, its irresponsible character, and 
the remoteness of the place appointed 
for the sale from the premises to be 
sold, proper purchasers are not at- 


tracted to the sale. Montague v. 
Dawes, 14 Allen (Mass.) 369. 
15. ‘Jones v. Pullen, 115 N. C. 465, 


20 SE 624; McLeod v. Bullard, 86 
INS Ca 2 LOE 
16. Lovelace v. Hutchinson, 106 


Ala. 417, 17 S 623; American Free- 


‘benefit.—The 
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valid.?9 


Statutory exceptions. 
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rangement for a purchase from him, the fiduciary 
relation of the trustee or mortgagee to the property 
is at an end, and he may thereafter acquire title 
to it as any ‘third person might;17 but equity will 
jealously serutinize such transaction,}* and where 
the facts show want of good faith the sale is in- 


The statutes 7° in some ju- 


risdictions authorize a mortgagee to purchase at a 


A pur- 


hold Land Mortg. Co. v. Sewell, 92 
Ala. 1638, 9 S 148) 13 LRA299;° Me- 
Call v.° Mash,’ 89 Ala. 487, 7° S 770; 
18 AmSR 145; Thomas v. Jones, 84 
Ala. 302, 4 S 270; Griffin v. Chicago 
Mar. Co., 52 Ill. 130; Flynn v. Curtis, 
ete., Lumber Co., 245 Mass. 291, 139 
NE 533; Medsker v. Swaney, 45 Mo. 
273; Stark v. Love, 128 Mo. A. 24, 
106 SW 87; Dwyer v. Rohan, 99 Mo. 
A. 120, 73 SW 384; Sherrod v. Vass, 
128 N: C. 49, 38 SE 133; Austin’ v: 
Stewart, 126) No) G.9525; 43615) 37? 
Dawkins v. Patterson, 87 N. C. 384; 
Froneberger v. Lewis, 79 N. C. 426; 
Mackreth v. Fox, 4 Bro. P. C. 258, 
2 Reprint 175; Downes v. Grazebrook, 
3 Meriv. 200, 36 Reprint 77. 

[a] Rule made for mortgagor’s 
mortgagor may dis- 
pense with the prohibition upon the 
mortgagee from purchasing. The 
rule is established for the benefit 
of the mortgagor, and every man 
has a right to waive a rule intended 
for his benefit. Mackreth v. Fox, 4 
Bro, PC. 258, 2 ‘Reprint 175. } 

[b] Im New York it has been held 
that a mortgagee holding a power of 
attorney to sell and convey the mort- 
gaged premises may acquire title 
himself only through a third party 
with the consent of the mortgagor. 


Dobson v. Racey, 8 N. Y. 216. 
17. Stephen v.. Beall, 22 Wall. 
(CU... S.) ° 329,22" L. ed. 786; Windes 


v. (Russell, 150 Ala. 625,43 S 788; 
Durden v. Whetstone, 92 Ala. 480, 9 
S 176; Watson v. Sherman, 84 Ill. 
263; Bush v. Sherman, 80 Ill. 160; 
Munn v. Burges, 70 Ill. 604; Mueller 
v. Becker, 263 Mo. 165, 172 SW 322; 
Bose v. King, 212 Mo. 578, 111 SW 

[a] Where a bona fide purchaser 
is unable to pay, it is not improper 
for the mortgagee to take the prop- 
erty off his hands at the price bid 
by him. Munn y. Burges, 70 Ill. 604. 

[b] A presumption of collusion is 
not raised where the purchaser con- 
veys the property to the mortgagee 
nearly two years after the sale. Burr 
v. Borden, 61 Ill. 389. 


18. Mueller v. Becker, 263 Mo. 165, 
172 SW 322. 
19. Ross v. Demoss, 45 Ill. 447; 


Carter y. Bell, 21 B: C. 56, 21. .Dom 
LR 243, 31 WestLR Lis: WestWkly 


47. 
See statutory provisions. 

21. Md.—Chilton v. Brooks, 71 
Md. 445, 18 A 868; Hubbard v. Jar- 
rell, 23 Md. 66. 

Minn.—Allen v. Chatfield, 8 Minn. 


ple Ramsey v. Merriam, 6 Minn. 168." 


Y.—HElliott v. Wood, 45 N. Y. 
71; Lewis v. Duane, 69 Hun 28, 
23° NYS 433 [aff 141 N. Y. 302, 36 
NE 322]; Hubbell v. Sibley, 5 Langs, 
51 [aff 50 N. Y. 4681; Campbell v. 
Swan, 48 Barb. 109; Bergen v. Ben- 
hetty il Cai. Cais; 1, y AmwD 281; Slee 
Vv. Manhattan Coma Paige 48: See 
Jackson v. Colden, 4 Cow. 266 (hold- 
ing that no deed is necessary where 
the mortgagee or his assignee pur- 
chases). , 


sale under the power, if he acts in good faith.?1 

[§ 1431] (2) Affirmance or Avoidance of Sale. 
A mortgagee’s purchase at his own foreclosure sale, 
when not authorized by the mortgage or by statute, 
is voidable, although not absolutely void; 
the mortgagor an election either to ratify and affirm 
the sale or to avoid it and have it set aside,?? but he 


it gives 


N. D.—Bailey v. Hendrickson, 25 
N. D. 500, 148 NW 134, AnnCas1915C 
739. 

R. I.—Galvin v. Newton, 19 R. I. 
176, 36 A 3; McLaughlin v. Hanley, 
L2 oR On 612 

S. D.—Thompson vy. Browne, 10 S. 
D, 344, 73 NW 194. 

‘Wis.—Newman v. Ogden, 82 Wis. 
53, 51 NW 1091; Maxwell v. Newton, 
65 Wis. 261, 27 "NW 31. 

N. B.—Ryan v. O’Donnell, 48 N. 
B. 148; Gauvin v. Dionne, 47 N: B. 
102 [aff 51 DomLR.294]; Gauvin v. 
Dionne, 46 N. B. 377 [aff 51 DomLR 


294]. 

[a] In Minnesota (1) Gen. St. 
(1913) §§ 8127, 8132 provide that 
the sale shall be made by the sheriff 
or his deputy at public vendue to 
the highest bidder, and that the 
mortgagee may fairly and in good | 
faith purchase the property. Klein- 
man v. Neubert, 142 Minn. 424, 172 
NW 815. ¢2).) Under Comp. Str e¢ 
75 p 644, providing that the sale 
shall be made by the person ap- 
pointed for that purpose in the mort- 
gage, or by the sheriff, undersheriff, 
or deputy sheriff, it was held that 
a mortgagee could become the pur- 


‘chaser only when the sale was made 


by the sheriff or other officer speci- 
fied in the statute. Allen vy. Chat- 
field, 8 Minn. 435; Ramsey v. Mer- 
ees, 6 Minn. 168. 

U. S—Cunningham vy. Macon, 
etc., 'R. Go., 156 Ue'S.°400, 15 SC ser, 
39 Li. ed. 471. 

Ala.—Cobern v. Cobern, 212 Ala. 
385, 102 S 609; Cornelius v. Bishop, 
205 Ala. 503, 88 S 592; Williams v. 
Wilson, 205 Ala. 119, 87 S 549; Fort- 
son v. Bishop, 204 Ala. 524, 86 S 
399; Benefield v. Cox, 202 Ala. 677, 
81 S 633; Hicks v. Dowdy, 202 Ala. 
535, 81 S 37; Fountain v. Pateman, 
189 Ala. 153, 66 S 75; Canty v. Bix- 
ler, 185 Ala. 109, 64 S 583; Pitts v: 
American Freehold Land Mortg. Co., 
157 Ala. 56, 47 S 242; Woodruff v. 
Adair, 131 Ala. 530, 32 S 515; Ameri- 
can Freehold Land Mortg. Co. v. 
Pollard, 120 Ala. 1, 24 S 736; Wil- 
liamson v. Mayer, 117 Ala. 253, 23 
S 3; Diefenbach v. Vaughan, 116 
Ala. 150, 23 S 88; Ward v. Ward, 108 
Ala. 278, 19 S 354; Lovelace vy. 
Hutchinson, 106 Ala. 417, 17 S 623; 
Hambrick v. New England Mortg. 
Security Co..\100 Ala. 551, 13 S 778; 
Durden v. Whetstone, 92 Ala. 480, 
9 S$ 176; Martinez v. Lindsey, 91 Ala. 
334, 8.S 787; McCall v. Mash, 89 Ala. 
487, 7S 770, 18 AmSR 145; Craddock 
v. American Freehold Land Mortg. 
Co., 88 Ala. 281, 7 S 196; Knox v. 
Armistead, 87 Ala. 511, 6 S 311, 13 
AmSR 65, 5 LRA 297; Thomas v. 
Jones, 84 Ala. 302, 4 S 270; Ezzell 
v. Watson, 83 Ala. 120, 38 309; Gas- 
senheimer v. Molton, 80 Ala. 521, 2 
S 652; McHan v. Ordway, 76 Ala. 
347; Comer v. Sheehan, 74 Ala. 452; 
Garland v. Watson, 74 Ala. 323; 
Cooper v. Hornsby, 71 Ala. 62; Harris 
v. Miller, 71 Ala, 26; Downs v. Hap- 
kins, 65 ‘Ala. 508; McLean v. Presley, 


a a ee 
For later cases, developments and changes in the law See cumulative Annotations, same title, page and note number. 


§ 1431] 


cannot affirm in part and disaffirm in part.2 
mortgagor or grantor must exercise his option within 
a reasonable time and without undue delay,?* and 
before the property has passed into the hands of .a 
third person taking title in good faith,?> by filing 
his bill in equity asking to have the sale set aside,?° 
If the mortgagor does 


and offering to do equity.?" 
not act promptly, the mortgagee 


equity with his bill to compel the mortgagor either 
to affirm or disavow the sale, and in the latter case 
to have a resale ordered by the court.2* If in either 
way the sale is ratified or affirmed, the validation of 
it relates back to the date of the sale;?® and on the 
other hand if it is avoided the parties are remitted 
to their rights as they stood after the default and 


56 Ala. 211; Carter v. Thompson, 41 
Ala. 375; Crutchfield v. Haynes, 14 
Ala. 49. 

Ark.—Helena First Nat. Bank v. 
Waddell, 74 Ark. 241, 85 SW 417, 4 
AnnCas 818. 

Cal.—Copsey v. Sacramento Bank, 
138 Cal. 659, 66 P 7, 85 AmSR 238+ 
Blockley v. Fowler, 21 Cal. 326, 82 


AmD 747; Benham v. Rowe, 2 Cal. 
387, 56 AmD 342. 
Colo.—-Smith v. Downey, 38 Colo. 


165, 88 P 159. 
D. C.—Walker v. McIntire, 41 App. 
380; Quirk v. Liebert, 12 App. 394. 
Ga.—Payton v. McPhaul, 128 Ga. 
510, 58 SE 50, 11 AnnCas 163; Stand- 
back v. Thornton, 106 Ga. 81, 31 SE 
805; Mutual Loan, etc., Co. v. Haas, 
100 Ga. 111, 27 SE 980, 62 AmSR 
317; Palmer v. Young, 96 Ga. 246, 
22 SE 928, 51 AmSR 136; Worthy v. 
Johnson, 8 Ga. 236, 52 AmD 399; 
Quitman 7 Purniture, “ete..) .Coterv, 
Rountree, 14 Ga. A. 382, 80 SE 904. 
Ill.—Nichols v. Otto, 132 Ill. 91, 
23 NE 411; Jenkins v. Pierce, 98 Ill. 
646; Gibbons ~v. Hoag, 95 Ill 45; 
Mulvey v. Gibbons, 87 Ill. 367; Har- 
per v. Ely, 56 Ill. 179; Roberts v. 
Fleming, 53 Ill. 196; Waite v. Den- 
nison, 51 Ill. 319; Tall v. Towne, 45 
Ill. 498; Ross v. Demoss, 45 Ill. 447; 
Moore v. Titman, 44 Ill. 367. 
Ind.—Emmons v. Hawn, 75 Ind. 
356. 
Me.—Patten v. Pearson, 57 Me. 428, 
Md.—Bell v. Webb, 2 Gill 163. 
Minn.—Kern v. Chalfant, 7 Minn. 
487; Baldwin v. Allison, 4 Minn. 25. 
Miss.—Byrd v. Clarke, 52 Miss. 
623. a 
- Mo.—McNees v. Swaney, 50 Mo. 


388; Reddick v. Gressman, 49 Mo. 
389; Allen v. Ranson, 44 Mo. 268, 
100 AmD 282; Thornton vy. Irwin, 
43 Mo. 153. 

N. H.—Very v. Russell, 65 N. H. 
646, 23 A 522. 

N. M.—Cleveland v. Bateman, 21 


N. M. 675, 687, 158 P 648 [cit Cyc]. 

N. Y.—Dobson v. Racey, 8 N. Y. 
216; Hawley v. Cramer, 4 Cow. 717. 

N. C.—Morris v. Carroll, 171 N. C. 
761, 88 SE 511; Warren v. Susman, 
168 N. C. 457, 84 SE 760; Owens v. 
Branning Mfg. Co., 168 N. C. 397, 
84 SEH 389; Hayes v. Pace, 162 N. C. 
288, 78 SE 290; Rich v. Morisey, 149 
N. C. 37, 47, 62 SE 762; Austin v. 


Stewart, 126- Nv C:./'525,) 36 2SE) 37; 
Jones v. Pullen, 115 N. C. 465, 20 
SE 624; Cole v. Stokes, 113 N. C. 


270, 18 SE 321; Whitehead v. White- 
hurst, 108 N. C. 458, 13 SE 166; 
Martin v. McNeely, 101 N. C. 634, 8 
SE 231; Gibson v. Barbour, 100 N. 
Cc. 192, 6 SE 766; Horton v. Lee, 99 
N. C. 227, 5 SE 404; Sumner v. Ses- 
soms, 94 N. C. 871; Syme v. Badger, 
92 N. C. 706; Froneberger v. Lewis, 
79 N. C. 426; Joyner v. Farmer, 78 
N. C. 196; Brothers v. Brothers, 42 
INES Gy. 150: 5 

Tex.—Parks v. Worthington, 101 
Tex. 505, 109 SW 9309 [aff (Civ. A.) 
104 “SW 921]. 

Va.—Harrison y. Manson, 95 Va. 
593, 29 SE 420. 
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may come into 


the right of the 


“We do not mean to intimate that 
a mortgagee may not, sometimes, buy 
in property at his own sale to pre- 
vent a sacrifice of it by a sale to 
a third party below its value, as such 
a course may be necessary in order 
to prevent a loss to himself and the 
mortgagor. But he must do so in 
good faith, and in recognition of 
the mortgagor’s right to avoid the 
sale if he elects so to do.” Warren 
von aaa 168 N. C. 457, 461, 84 SE 


23. Austin v. Stewart, 126 N. C. 
525, 36 SE 37. 

24. Ala.—American Freehold Land 
Morte. Co.) v.. Pollard,.'120 Ala. 1,24 
S 736; Brunson v. Morgan, 84 Ala. 
598, 4 S 5689; Cooper v. Hornsby, 
71 Ala. 62; Robinson vy. Cullom, 41 
Ala. 693. 
saar C.—Walker v. McIntire, 41 App. 

Ga.—Quitman Furniture, etc., Co. 
cape on 14 Ga. A. 382, 80 SE 

Me.—FPatten v. Pearson, 57 Me. 428. 

Mo.—Mueller v. Becker, 263 Mo. 
165;,-172 SW .322: 

N. M.—Cleveland v. Bateman, 21 
N. M. 675, 678, 158 P.648 [cit Cyc]. 

N. Y.—Bergen v. Bennett, 1 Cai. 
Casi) 2 Amp 281, 

N. C.—Jones v. Pullen, 115 N. C. 
465, 20 SE 624; Joyner v. Farmer, 
78 Ni’ CL 196. 

[a] In Alabama (1) the period of 
two years has been adopted as the 
proper time within which suit to dis- 
affirm the sale should ordinarily be 
brought by persons sui juris. This 
is not a statutory, 
limitation, and rests upon the pre- 
sumption of ratification after the 
lapse of such time. Cobern v. Co- 
bern?’ 212° Ala. “385, 102 -S 609; 
Cornelius v. Bishop, 205 Ala. 503, 88 
S 592; Canty v. Bixler, 185 Ala. 109, 
64 S 583; Pitts v. American Freehold 
Land Mortg. Co., 157 Ala. 56, 47 S 
242; Woodruff v. Adair, 131 Ala. 530, 
382 S 515; Askew v. Sanders, 84 Ala. 
356, 4 S 167; Bzzell v. Watson, 83 
Ala. 120, 3 S 309. (2) A like pe- 
riod fixes the limit of time for those 
under disability, from the removal 
of such disability; but in no case 
may such disaffirmance be had after 
twenty years from the date of the 
sale. Cornelius v. Bishop, 205 Ala, 
503, 88 S 592; Williams v. Wilson, 
205. Ala IAIN OmiS Oso mE busin Ve 
American Freehold Land Mortg. Co., 
157 Ala. 56, 47 S 242; Alexander v. 
Hill, 88 Ala. 487, 7 S 238, 16 AmSR 
55; Comer v.- Sheehan, 74 Ala. 452. 
(3) An heir of the mortgagor, al- 
though a minor at the date of the 
irregular sale, carinot, after the ex- 
piration of two years, disaffirm the 
sale, the mortgagor, who was under 
no disability, not having elected dur- 
ing his life to disaffirm. Canty v. 
Bixler, 185 Ala. 109, 64 S 5838. 

25. Ala.—American Freehold Land 
Mortg. Co. v. Sewell, 92 Ala. 163, 9 
S 143, 13 LRA .299. 

Ill.— Jenkins v. Pierce, 98 Ill. 646; 
Gibbons v. Hoag, 95 Ill. 45; Farrar 


Ont.—/3pain vy. Watt, 16 Grant Ch.| v. Payne, 73 Ill. 82. 


260. 


Mass.—Burns vy. Thayer, 115 Mass. 


before the sale.?° 

Persons entitled to disaffirm.*! 
affirm a sale to the mortgagee may be exercised by 
the mortgagor, his grantees, or heirs,*? or by any 
person having interests or rights which could be 
But it has been held that such right 
cannot be exercised by a junior judgment ecreditor,** 
or by a purchaser at an execution sale had subse- 
quent to the sale under the power, such execution 
being based on a judgment rendered after the rec- 
ord of the mortgage;** and the validity of the sale 
cannot be questioned by any third person in a col- 
lateral proceeding.*® 
of trust becomes a purchaser at his own sale it is 


but a judicial j 
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The right to dis- 


Where the trustee in a deed 


secured creditor, if he so chooses, 


89. 

N. M.—Cleveland v. Bateman, 21 
No Me 3675, 158) 648. 

N. C.—Averitt v. Elliot, 109 N. C. 
DOOM Ls SB Sos 

Title and rights of bona fide pur- 
chasers generally see infra § 1462. 

26. Jackson v. Blankenship, 213 
Ala. 607, 105 S 684; Cobern v. Co- 
bern, 212 Ala. 385, 102 S 609; Ameri- 
can Freehold Land Mortg. Co. v. 
Pollard, 120 Ala. 1,24 S 736; Tipton 
v2 ‘Wortham, 93) (Ala. 321," 9 S 596; 
Powell v. New England Mortg. Se- 
curity, (Co., 89 (Ala. (490, 8S) 1365 
Thomas v.. Jones,:. 84 Ala: 302, 4.8 
270; Blockley v. Fowler, 21 Cal. 326, 
82 AmD 747. 

[a] An action for use and occupa- 
tion against the mortgagee in posses- 
sion is not the proper proceeding. 
Powell v. New England Mortg. Se- 
curity Co., 89 Ala. 490, 8 S 136. 

Action to set aside sale generally 
see infra §§ 1488-1498. 

27. Ala.—American Freehold Land 
Mortg. Co. v. Sewell, 92 Ala. 163, 9 
S 143, 13 LRA 299; Thomas v. Jones, 
84 SAla ly 302) 45S 27028 Adamsanve 
Sayre, 76 Ala. 509. 

Ark.—Helena First Nat. Bank vy. 
Waddell, 74 Ark. 241, 85 SW 417. 


Colo.—Smith v. Downey, 38 Colo. 
UGS Soe) el aoe ‘ 
Ga.—Quitman Furniture, etc., Co. 


v. Rountree, 80 SH 
904. 

Tex.—Parks v. Worthington, 101 
Tex. 505, 109 SW 909 \[aff (Civ. A.) 
104 SW 921]. 

[a] Offer to pay mortgage debt.— 
American Freehold Land Mortg. Co. 
v. Pollard, 120 Ala. 1, 24 S 736; Hel- 
ena First Nat. Bank v. Waddell, 74 
Ark. 241, 8 SW 417, 4 AnnCas 818; 
Smith v. Downey, 38 Colo. 165, 88 P 
159; Quitman Furniture, etc., Co. v. 
Rountree, 14 Ga. A. 382, 80 SE 


904. 

{b] Offer to restore consideration 
paid.—Parks v. Worthington, 101 
Tex. 505, 109 SW 909 [aff (Civ. A.) 
104 SW 921]. 

28. Craddock v. American Free- 
hold Land Mortg. Co., 88 Ala. 281, 7S 
196; McHan v. Ordway, 82 Ala. 463, 
2S 276. 

29. American Freehold Land 
Mortg. Co. v. Pollard, 120 Ala. 1, 24 
S° 736: 

30. Lindsay v. American Mortg. 
Con oT Alan at TS eae. 

31. Generally see infra § 1493. 

32. Cornelius v. Bishop, 205 Ala. 
503, 88 S 592; Hicks v. Dowdy, 202 
Ala. 535, 81 S 37; Lovelace v. Hutch- 
inson, 106 Ala. 417, 17 S 623; Alex- 
ander v. Hill, 88 Ala. 487, 7 S 238, 16 
AmSR 55. 

33. Jackson v. Blankenship, 213 
Ala. 607, 105 S 684; Downs v. Hop- 
kins, 65 Ala. 508. 


14° Ga. A. 382, 


34. Williams v. J. P. Williams Co., 
122 Ga. 178, 50 SE 52, 106 AmSR 
100. 

35. Payton v. McPhaul, 128 Ga. 


510, 58 SE 50, 11 AnnCas 1638. 

36. American Freehold Land 
Mortg. Co. v. Sewell, 92 Ala. 163, 9 
S 143, 13 LRA 299; Peo. v. Wiltshire, 
9 Ill. A. 374. 


982 [41 C.J.] 
to have the sale vacated,?’ or, as has been held, 
the sale may be avoided at the instance of the gen- 
eral creditors of the debtor who are not secured by 
the deed of trust.** The sale is not so far void that 
the trustee himself can repudiate it, as the rule does 
not exist for his benefit.*° 

Estoppel. The debtor is estopped to attack a sale 
to the trustee where he procures a third person to 
buy from the trustee and sees the property improved 
without objecting.*° 

[§ 1432] c. Persons Connected with, or Acting for, 
Mortgagee. Under the general rule which disables 
the mortgagee from buying at his own sale,*! a sale 
to a firm of which be is a member,* or to a partner- 
ship having a partner or partners who are also mem- 
bers of the mortgagee firm,*® is invalid; and, of 
course, a colorable sale to a nominal bidder who is 
really acting for the mortgagee is iikewise vicious.** 
The wife of the trustee cannot become the purchaser 
at the sale under the trust deed.*° But a bank may 
purchase at a sale by a trustee who is one of its 
directors and stockholders.t® And it has been held 
that a sale is valid when made to the receiver of 
an insolvent mortgagee corporation,*® to an assignee 
for the benefit of creditors of the mortgagee,** to a 
corporation in which the mortgagee is a_ stock- 
holder,*® or to a stockholder in the mortgagee cor- 
poration, not acting as agent for, or by arrangement 
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with, the corporation.*° 

Morteagee’ s agent or attorney. The disability ex- 
isting under the general rule stated above *! gen- 
erally attaches to anyone who acts as the mort- 
gagee’s agent either in conducting the sale or merely 
in the particular act of buying,®* except, of course, 
where the mortgagee himself is authorized to pur- 
chase at his own sale.°? So one who, as represen- 
tative of the mortgagee, was the medium through 
which the money was advanced and the security 
taken cannot purchase at the sale;°* but this does 
not apply to one who acted as intermediary for the 
mortgagor in making the loan, and did not represent 
the mortgagee.®> The attorney or solicitor who con- 
ducts the sale for the mortgagee can neither pur- 
chase in his own right nor in behalf of the 
mortgagee;°®° he cannot become purchaser either 
personally or through his clerk;°* nor can the clerk 
purchase for his own benefit.°° But the right to 
avoid a sale for this reason may be lost by laches 
and acquiescence.®? 

Legal representatives of the mortgagee may pur- 


chase where at such sale the mortgagee would have ~ 


the right to buy.®° 

[§ 1433] d. Assignee of Mortgage. The assignee 
of a mortgage is under the same disability as the 
mortgagee himself,®°t in respect of purchasing at a 


37. U. S.—Cunningham v. Macon,] 646, 23 A 522. N. H.—Hoit v. Russell, 56 N. H. 
Clee hie CO, Loo Us  S>)400) 75 SCE N. C.—Austin v. Stewart, 126 N. C.] 559. 
365, “39 Iu. ed.  €71. 525, 36 SE 37; Whitehead v. White- N. C.—Warren v. Susman, 168 N. C. 
Ala.—Carter vy. Thompson, 41 ‘Ala.|hurst, 108 N. C. 458, 13 SH 166;|457, 84 SE 760; Yarborough v. 
375. Simpson v. Simpson, 107 Neo C: 552, Hughes, 139° 5N._ CG. 199,.5F SHes0ee 
Colo.—Smith v. Downey, 38 Colo.|12 SH 447; Gibson v. Barbour, 100] Gibson vy. Barbour, 100 N. C. 192, 6 
UGS eS oye Lows N. C. 192, 6 SH 766; Elliott, v. Pool,|SE 766. 


Iowa.—Sypher v. McHenry, 18 Iowa|]56 N. C. 17. 


Tenn.—Baxter v. Knoxville First 


232; Old Dominion Bank v. Dubuque, 
ete., R. Co., 8 Iowa 277, 74 AmD: 302. 

Mo.—Benson v. Benson, 97 Mo. A. 
460, 71 SW 360. 

Miliott v.' Pool, ~56 2Ne Cia. 

33. Benson v. Benson, 97 Mo. A. 
460, 71 SW $360. But see Ryan v. 
O’Donnell, 48 N. B. 148 (mortgagee 
cannot raise the question of valid- 


ity). 

40. Jenkins v. Pierce, 98 Ill. 646. 
See Taylor v. Heggie, 83 N. C. 244 
(where a sale of mortgaged prem- 
ises is acquiesced in at the time by 
the mortgagor, he cannot afterward 
recall such assent and contest the 
title of the vendee either on the 
ground that the mortgage was in- 
valid or that the particular pur- 
chaser had no right to buy). See 
also infra § 1461. 


41. See supra § 1429. 

42. Lockett v. Hill, 15 F. Cas. No. 
8,448, 1 Woods (U. 8S.) 552; Mapps 
Vv. Sharpe, 32. TI.’ 13; 

43. Williams v. Wilson, 205 Ala. 
TOR Siew. b4 9, 

44. U. S.—Stephen v. Beall, 22 
Wall. 329, 22 L. ed. 786; Lockett v. 
ee 15 F. Cas. No. 8,443, 1 Woods 


Ala.—McLean v. Presley, 56 Ala. 
211; Robinson v. Cullom, 41 Ala. 693; 
Edmondson v. Welsh, 27 Ala. 578. 

Cal.—Blockley v. Fowler, 21 Cal. 
326, 82 AmD 747. 

D. C.—Brown vy. Oriental Uniy., 44 
App. 414. 

Ill.—Nichols v. Otto, 132 Ill. 91, 
23 NE 411; Gibbons v. Hoag, 95 Ill. 
45; Watson v. Sherman, 84 Ill. 263; 
Burr v. Borden, 61 Ill. 389; Roberts 
v. Fleming, 53 Ill. 196; Ross v. De- 
moss, 45 Ill. 447. 

Mass.—Dexter v. Shepard, 117 
Mass. 480; Burns vy. Thayer, 115 
Mass, 89; Dyer v. Shurtleff, 112 Mass. 
165, 17 AmR''77%, 

Mo.—McNees v. Swaney, 50 Mo. 
388; Thornton v. Irwin, 43 Mo. 153; 
Bryne v. Carson, 70 Mo. A. 126. 

N. H.—Very v. Russell, 65 N. H. 


aoe I.—Parmenter vy. Walker, 9 R. I. 
225 


Tex.—Scott v. Mann, 33 Tex. 725. 
Eng.—Hodson v. Deans, [1903] 2 
Ch. 647; Martinson v. Clowes, 21 Ch. 
D. 857; Downes v. Grazebrook, 3 


45. Parks v. Worthington, 101 
Tex. 505, 109 SW 909 [aff (Civ. A.) 
104 SW 921]. 

46. Copsey v. Sacramento Bank, 
133 Cal.,659, 66 P.7,.85 AmSR 238. 

47. Jacobs v. Turpin, 83 Ill. 424. 

43. Thompson v. Browne, 10 S. D. 
344, 738 NW 194. 

49. Farrar v. Farrars, Ltd., 40 Ch. 
D. 395; Martinson v. Clowes, 21 Ch. 
DimS5t. 

[a] Purchase by corporation in 
which mortgagee a stockholder.—It 
has been held that, although a mort- 
gagee cannot sell to himself, nor 


‘Meriv. 200, 36,Reprint 77. 


can two mortgagees sell either to one 


of themselves, or to one of them- 
selves and another, for the reason 
that, in Such a case, there could be 
no real independent bargaining as be- 
tween . two opposite parties, yet 
where the mortgagees sold to a cor- 
poration, there were prima facie two 
independent contracting parties and 
a valid contract, and if the bargain- 


ing was real and honest, and con-, 


ducted independently by the mortga- 
gees on the one hand and the di- 
rectors of the corporation on the 
other hand, and it was satisfactorily 
shown that in concluding the terms 
of the sale the parties were in no 
way affected by the circumstance 
that one of the mortgagees was a 
stockholder in the corporation, there 
was no sufficient reason for setting 
aside the sale. Farrar vy. Farrars, 
Litd.;) 400 Ch. =D, 9395. 

50. Narrell v. J. R. Phillips Mer- 
cantile Co., 185 Ala. 141, 64 S 305. 

51. See supra § 1429. 
eae Ala.—Adams v. Sayre, 76 Ala. 
| Mass.—Dyer v. Shurtleff, 112 Mass. 
165, 17 AmR 77. 


Nat. Bank, 85 Tenn. 33, 1 SW 501. 

Eng.—Martinson v. Clowes, 21 Ch. 
D, 85% [aff 52-lL. IT. Rep? Nu S..706}s 
Orme v. Wright, 3 Jur. 19; Downes 
v. Grazebrook, 3 Meriv. 200, 36 Re- 
print..77. 6 Buti see Nutt) ve Haston? 
[1899] 1 Ch. 873 [aff [1900] 1 Ch. 29]. 

Ont.—Thompson v. Holman, 28 
Grant Ch. 35. See Howard v. Hard- 
ing, 18 Grant Ch. 181 (it would seem 
that, independently of. the mortga- 
gee’s right to purchase, his attorney 
will not be permitted to do so). 

[a] Foreclosing attorney also rep- 
resenting receiver.—Attorneys to’ 
foreclose a mortgage, 
torneys acting also for the receiver, 
were disqualified by their 
sional engagements and_ relations 
from purchasing for their own bene- 
fit the mortgaged property when sold 
by the receiver under the decree of 
foreclosure, and the associates of 
the attorneys 
chase were affected by the disqual- 
ification of the latter. 
wince: 94 Ga. 694, 21 SE 585. 
society is incompetent to purchase. 
pes v.»Clowes, 21Ch.! Ds -887. 

c 
is on the mortgagor who would im- 
peach the sale. McMillan v. Besieye 
112_N._C. 578, 16 SE 845. 

53. Williamson v. Mayer, 117 Ala.. 
253, 23 S 3; Dexter v. Shepard, 117 
Mass. 480. 

54. Orme v. Wright, 3 Jur. 19. 

55. Seip v. Grinnan, (Tex. Civ. A.) 
36 SW 349. 

56. 
32 Reprint 893; Howard v. Harding, 
18 Grant Ch. (Ont.) 181. 

57. Ellis v. Dellabough, 15 Grant 
Ch. (Ont.) 583. 

58. Hobday v. Peters, 28 Beav. 
349, 54 Reprint 400. 

59. Nutt v. Easton, Ss Ng 1 .Ch. 
29 [aff [1899] 1 Ch. 873 

60. Chilton v. Brookes 71 Md. 445, 
18 A 868. 

61. See supra § 1429. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


the same at-_ 


profes-- 


in making the pur-- 
Kreitzer v.: 


Officer of mortgagee building’ 


The burden of proving agency. 
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§§ 1433-1436] 


foreclosure sale under a power in the mortgage,®? 
unless by statute ®* enabled to do so,°* or by the 
Where the mortgage 
authorizes the mortgagee to purehase, a purchase 


provisions of the mortgage.® 


by his assignee is valid.®¢ 
Avoidance of sale. 


[§ 1434] e. Junior Mortgagee. 


own mortgage.7? 


62. Ala.—Cornelius v. Bishop, 205 
Ala. 503, 88 S 592; Williams v. Wil- 
son, 205 Ala. 119, 87 S 549; Fortson 
vy. Bishop, 204 Ala. 524, 86 S 399. 

Tll.—Mapps v. Sharpe, 32 Ill. 13. 

Me.—Patten y. Pearson, 60 Me. 220. 

Minn.—Allen y. Chatfield, 8 Minn. 
435. 

N. C.—Morris v. Carroll, 171: N. C: 
761, 88 SE 511; Owens v. Branning 


Miss CON 16S. JIN Cr 397. 399,584 
SE 389 [cit Cyc]. 

Tex.—Turner vy. Smith, 11 Tex. 
620. 

63. See statutory provisions. 

64. Chilton v. Brooks, 71 Md. 445, 
18 A 868; Kleinman v. Neubert, 142 
Minn. 424, 172 NW _ 315. 

[a] Executors of the assignee of 


a mortgagee may. purchase’ under a 
statute authorizing the. mortgagee 
or his legal representative to buy. 
Condon v. Maynard, 71 Md. 601, 18 
A 957; Chilton vy. Brooks, 71 Md. 
445, 18 A 868. 

65. Union Trust Co. v. Hasseltine, 
200 Mass, 414, 86 NE 777, 16 AnnCas 


123. 

Woodruff v. Adair, 131 Ala. 
530, 3820S. 515; Ward..yv.” Ward,.108 
Ala. 278, 19 S 354. 

67. See supra § 1431. 

63. Hicks v. Dowdy, 202 Ala. 535, 
$8.8 .37; Morris v. Carroll,.171, N.C; 
761, 88 SE 511; Owens v. Branning 
Mfg. Co., 168_N. C. 397, 84 SE 389. 

69. Hicks v. Dowdy, 202 Ala. 535, 
81 S 387; Martinez v. Lindsey, 91 
Ala. 334, 8 S 787. 

70. Shaw v. Bunny, 33 Beav. 494, 
55 Reprint 460; Kirkwood vy. Thomp- 


son, 2 De G. J. & S. 613, 67 EngCh 
478, 46 Reprint 513. See also supra 
§ a 

1. 


Mass.—O’Brien vy. Logan, 236 
Mass. 507, 128 NE 878. 

Miss.—Searles v. Kelley, 88 Miss. 
228, 40 S 484, 8 LRANS 491. 

N. Y.—Ten Eyck v. Craig, 62 N. Y. 
406; Williams v. Townsend, 31 N. Y. 
411. ‘ 
Eng.—Kirkwood v. Thompson, 2 De 


Gs, 2S.) 613,67 EngCh 4787 46 
Reprint 513; Shaw v. Bunny, 2 De 
G J. & S. 468, 67 EngCh 365, 46 


Reprint 456. 

Man.—Union Bank v. Bates, 24 
Man. 619, 18 DomLR 269, 28 WestLR 
602, 6 WestWkly 1170. 

Ont.—Harron v. Yemen, 3 Ont. 126; 
Munsen vy. Hauss, 22 Grant Ch. 279; 
Brown v. Woodhouse, 14 Grant Ch. 
682; Watkins v. McKellar, 7 Grant 
Ch. 584. 

[a] The fact that he is in pos- 
session at the time of the sale is not 
material. Kirkwood v. Thompson, 2 
De G. J. & S. 613, 67 EngCh 478, 46 
Reprint 513. 

» 72, Simmons v. Henderson, 207 
Ala. 692, 93 S 624; Cooper v. Posey, 
205 Ala. 674, 89 S 35; Sanderson v. 
Ressler, 223 Mich. 232, 193 NW 829; 
Roff vy. Miller, 189 Mich. 558, 155 NW 


As in the ease of a sale to the 
mortgagee,®* a sale to the assignee is voidable at 
the election of the mortgagor or his representa- 
tives,*® but is valid as against all other persons.®° 
Being a stranger 
to the prior encumbrance,’® a junior mortgagee is 
under no disability to purchase at the first sale 7 or 
from the purchaser at such sale;7? and he is often 
compelled to do so to protect himself. 
he acquires an irredeemable title by virtue of the 
purchase and may hold under it regardless of his 
But. the-junior mortgagee or trus- 
tee cannot buy in his own behalf where he holds 
the second mortgage in trust for others;74 whatever 
he acquires inures to their benefit, subject to his 
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In such ease 


own officers.®? 


517, 
73. Shaw v. Bunny, 2 De G. J. & 
S. 468, 67 EngCh 3865, 46 Reprint 
456; Union Bank vy. Bates, 24 Man. 
619, 18 DomLR 269, 28 WestLR 602, 
6 WestWkly 1170; Watkins v. Mc- 
Kellar, 7 Grant Ch. (Ont.) 584. 
Ala.—Crutchfield vy. Haynes, 14 
Ala. 49. 
Cal.—Gunter v. Janes, 9 Cal. 643. 
Md.—Bell v. Webb, 2 Gill 163. 
Mo.—Lass v. Sternberg, 50 Mo. 124, 
N. Y.—Van Epps v. Van Epps, 9 
Paige 237. F 
N. C.—Pritchard v.- Smith, 160 
N. Cl °79, -75- SE* 8035 -Dunn v. Oet- 
tinger, 148 N. -C..-.276, 61 SE 679; 
Taylor v. Heggie, 88 N. C. 244. 
Eng.—Parkinson v. Hanbury, 2 De 
G. J. & -S._ 450) <67 |‘ Bngeh 1350, . 46 
Reprint 449 [aff L. R. 2 H. L. 1, 18 
ERC 411]. 
Acquisition of 


oustanding title 


generally see supra §§ 416-418. 


75. See cases supra note 74. 

76. Dunn v. Oettinger, 148 N. C. 
276, 61 SE 679. 

fa] MTlustration. — Where, after 
sale of certain property under a 
power of sale in a mortgage, a sSur- 
plus was duly applied on junior liens 
which became extinguished by the 
foreclosure in so far as they affected 
the property in question, a subse- 
quent purchase of an interest in the 
property by a junior mortgagee was 
not prejudicial to any rights of the 
mortgagor. Dunn v. Oettinger, 148 
N. CS’ 276;- 61 SEH. 679. 

77. Creditor acting as trustee see 
supra § 1430. 


78 U. S.—Easton v. German- 
American Bank,’-127 U.~'S. 532, 8 
SCE 1297, 82" 1." ed- 21/0; (Smith ve 
Blaeke 115. Wi. 'S. 308; 6 sSCt +50; °29. 
L. ed. 398; Richards v. Holmes, 18 
How. 1438, 15 L. ed. 304. 

Ala.—Benefield v. Cox, 202 Ala. 
675) SSNS 633 ones Mv. Haslers 9 
Ala. 1529, 00'S 345. 


Ark.—Merryman v. Blount, 79 Ark. 
1, 94 SW 714; Hamilton v. Rhodes, 
72 Ark. '625, 183 SW 351° 

Cal.—Herbert Kraft Co. v. Bryan, 


140 Cal. 73, 73 P 745; Sacramento 
Bank v. Copsey, 133 Cal. 663, 66 P 
8, 205, 85 AmSR 242; Bilhkings v. 


Farm Dev. Co., (A.) 240 P 298. 
Colo.—Loveland v. Clark, 11 Colo. 


265), 82 Pe bak: 

D. C.—Smith v. Jackson, 48 App. 
565; Mutual F. Ins. Co. v. Barker, 
17 App. 205. 

Miss.—Smith vy. Beard, 128 Miss. 1, 
90 S 592. 


Mo.—Landrum v. Union Bank, 63 
Mo. 48. 

N. C.—Hayes v. Pace, 162 N.C: 
288, 78 SE 290; McLawhorn v. Harris, 
156 N. C. 107, 72 SH 211, 37 LRANS 
831; Munroe v. Fuchtler, 121 N. C. 
101, 28 SE 68. 

Tenn.—Howell v. Martin, 8 Tenn. 
Civ; A,*520,°523:[¢cit™ Cyc]; Lyon “v. 


[§ 1436] 10. Bids—a. In General. 
rule the property should be knocked down to the 
highest and best bidder, and such bidder has the 
right to become the purchaser,’* unless the bid is in- 


f41 C.J.) 983 


right to be reimbursed.75 On the other hand, if the 
trust has been discharged, a subsequent purchase by 
the junior mortgagee is valid.76 
[¥ 1435] f. Trust Creditors.’’ 
cured by a deed of trust, unlike the mortgagee and 
trustee, is under no disability, since he does not 
occupy a fiduciary relation to the property, and he 
may always purchase if he acts in good faith;78 
and the fact that such creditor is the trustee’s wife 
does not alter the rule.7® 
be free from any appearance of collusion with the 
trustee.°° The trust creditor may purchase, although 
the trustee who sells is in his general employment 
as a-clerk,*! and a corporation creditor is not dis- 
abled to buy merely because the trustee is one of its 


The creditor se- 


But such purchaser must 


As a general 


Jones, 6 Humphr. 533. See In re 
New Memphis Gaslight Co. Cases, 105 
Tenn. 268, 60 SW 206, 80 AmSR 880 
(as to the right of a director as 
bondholder to purchase). 

“The chief object in naming a trus- 
tee is to enable the beneficiary or 
mortgagee to buy at the sale, to 
remove from the _ beneficiary the 
power to make a sale and to be- 
come a purchaser at his own sale, 
and thus to remove from him the 
power to make a sale in his own 
interest or to perpetrate a fraud upon 
the mortgagor or grantor in the 
deed of trust.’”” Merryman v. Blount, 
79 Ark. 1, 4, 94 SW 714. 

[a] Thus, where lands are con- 
veyed by a debtor to a trustee to 
be sold, and the proceeds distributed 
among his sureties proportionally to 
the sums they have paid on his be- 
half, either of the sureties may bid 
arate sale. Landis v. Curd, 63 Mo. , 

[b] Where the creditor was not 
named in the deed as trustee, it has 
been held that he might purchase 
the property. Hamilton v. Rhodes, 
72 Ark. 625, 83 SW 351. 

79. Smith v. Beard, 128 Miss. 1, 
90° S 592. 

80. Bloom v. Van Rensselaer, 15 
Ill. 503; Hayes: vs: Pace, 162 N. C. 
288, 78 SE 290; Fishburne v. Smith, 
34 °S.. C21 3380, 13) SE 525. 

81. Monroe v. Fuchtler, 121 N: C. 
101, 28 SE 63. 

82. Copsey v. Sacramento Bank, 
133, Cal, 659, 66 Po, 85 vAmSR °238> 
Hamill v. Copeland, 26 Colo. 178, 56 
P 901. 

83. Stockwell v. Barnum, 7 Cal. 
A. 418, 94 P 400; Hebb v. Mason, 
1438 Md. 345, 122 A 318; Ryder v.~ 
Brockton Sav. Bank, 235 Mass. 476, 
127 NE 234; McCammon v. Detroit, 
oak R. Co., 103 Mich. 104, 61 NW 

{a] In North Carolina (1) under 
Comp. St. § 2591, providing that on 
the sale of land by a trustee un- 
der the power contained in a deed 
of trust ‘the sale shall not be 
deemed to be closed under ten days,” 
and that, if during such time the 
sale price is increased ten per cent 
where the price does not exceed five 
hundred dollars, and five per cent 
where the price exceeds five hun- 
dred dollars, the sale shall be re- 
opened and advertised as in the first 
instance, the sale is to be kept open 
for ten days so that increased bids 
may be tendered during such time. 
Virginia Trust Co. v. Powell, 189 
NesiGe 372127 2S 242 ine eee 
Ware Property, 187 N. €. 693;°122 
SE 660; Lawrence v. Beck, 185 N. C. 
196, 116 SE 424; Wise v. Short, 181 
N. C. 320, 107 SE 134. (2) Where 
the property has been sold at a 
resale, but the report of the sale 
has not been made to the clerk, and 


984 [41 C.J.] 
valid.84 The trustee is not bound, however, to ac- 
cept every bid, but is clothed with a discretion, and 
may be sustained by the court in refusing a bid, 
the acceptance of which would frustrate the very 
purpose of the sale, even though such bid is nomi- 
nally the highest.85 The sale will not be invalidated 
merely because the trustee requested a bidder to 
advance his bid;** nor because the purchaser bought 
off, without the privity of the mortgagee, one who 
threatened to bid up the property, but who did not 
intend to become a purchaser in good faith;*’ nor 
because a bid duly made was rejected for sufficient 
cause or was withdrawn, leaving the successful offer 
as the highest available, although less than the bid 
rejected or withdrawn.** On the other hand it has 
been held that a sale is void where the mortgagee 
himself bids a certain sum, but withdraws the bid 
at the suggestion of the trustee, and afterward bids 
in the property for a much smaller sum.*® Where 
a question is raised during sale under a trust deed 
as to the validity of such sale, and because of such 
discussion the property is bid in at a much reduced 
price, the trustee may properly refuse to proceed 
further.°° 

Number of bidders. Notwithstanding the rule 
requiring that the property shall be sold to the high- 
est bidder,®! yet where the trustee or auctioneer 
acts in good faith, and the public has been fully 
notified of the sale, the fact that there is only one 


no order entered by him that the 
trustee make deed to the purchaser, 
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other person, is not a valid bid.|§ 


Hebb v. Mason, 143 Md. 345, 122 A 318. 


[§§ 1436-1437 


bidder will not generally render such sale invalid.%% 
And, a fortiori, a sale will not be invalid because 
only two persons offered bids.°* But it has been 
held that there can be no valid sale if no one is 
present but the auctioneer, who bids in the property 
on behalf of the mortgagee.®* 

Bid by trustee or auctioneer for another. It is 
permissible for the trustee or auctioneer acting in 
good faith to make a bid at the request of a pros- 
pective purchaser who is not present in person at the 
sale;®° but the trustee has no implied authority to 
bid on behalf of the creditor.°° Hence, where the 
creditor directs the trustee to sell for the entire debt 
due, but sends no bid nor authorizes any to be made 
for him, a bid by the trustee in the creditor’s name 
is without authority;9* and, while ratification would 
be implied from the creditor’s acceptance of a 
deed,®® the mere execution of a deed, without ac- 
ceptance by the creditor, passes no title.®® 

The contract of purchase is complete when the 
trustee, selling as auctioneer, knocks down the prop- 
erty to the highest bidder and makes and signs a 
memorandum of the sale and its terms. 

[§ 1437] b. Payment of Bid and Set-Off. The 
terms of sale may require the deposit of a fixed sum, 
or of a certain percentage of the successful bid, on 
the day of sale,? and this requirement may be waived 
or dispensed with by the parties entitled to enforce 
it. But the sale is not legally complete or binding 


308, pp. 1046, 1047.” Bailey v. 
Hendrickson, supra [quot Power v. 


there is not a regular and complete 85. Gray v. Veirs, 33 Md. 18. Larabee, 3 N. D. 502, 57 NW 789, 44 
foreclosure as contemplated by the 86. Sternberg v. Valentine, 6 Mo.| AmSR 577]. 

statute. Lawrence v. Beck, supra.| A. 176. 93. Anderson v. White, 2 App. 
(3) Neither judge nor clerk can set 87. Brown v. Wentworth, 181] (D. C.) 408. 

aside the sale and order a resale} Mass. 49, 62 NE 984. 94. Campbell v. Swan, 48 Barb.- 
after ten days, in absence of fraud. 88. Waterman v. Spaulding, 51 Ill.| (N. Y.) 109. 

In re J. H. Ware Property, supra;|425; McClung v. Missouri Trust Co., 95. U. S.—Richards v. Holmes, 18 
In re Sermon’s Land, 182 N. C. 122,/137 Mo. 106, 38 SW 578; Kaiserhof |} How. 148, 15 L. ed. 304. 

108 SE 497, 17 ALR 965. (4) Where| Hotel Co. v. Zuber, 46 Can. S. C. Ark.—Seesel v. Ewan, 35 Ark. 127. 
a sale was vacated by order of re-| 651, Cal.—Stockwell v. Barnum, 7 Cal. 


sale under the statute, on account 
of the filing of the upset bid on 
the last day open for making same, 
the clerk could not strike out the 
upset bid eleven days thereafter and 
declare the former sale final and 
binding, thereby depriving the mort- 
gagors of rights under the statute. 
Virginia Trust Co. v. Powell, supra. 
(5) Where an order of resale was 
improperly stricken out eleven days 
after entry thereof, and the former 
bid declared final and binding, the 
title offered former bidder was not 
sufficient to extinguish equity of re- 
demption of grantors. Virginia 
Trust Co. v. Powell, supra. (6) 
Where an advanced bid is made, the 
amount paid to the clerk, and a re- 
sale ordered, the statute confers 
upon the clerk a certain measure of 
supervision and control over the mat- 
ter, and provides that, where this 
right of supervision has attached, 
and a resale ordered, it is required 
to a complete and regular foreclo- 
sure that a report of such resale 
shall be made to the clerk, the ques- 
tion shall again remain open for 
another ten days for further in- 
creased bids, and, on a final sale, the 
elerk shall enter an order 
mortgagee shall make title to the 
purchaser. Lawrence v. Beck, supra. 
(7) The statute does not require all 
sales to be reported to the clerk, but 
only in case an advanced bid has 
been made. Pringle v. Winston-Salem 
Bldg., etc., Assoc., 182 N. C. 316, 108 
SE 914, 19 ALR 175. 


84. Hebb v. Mason, 143 Md. 345, 
122 A 318. 
[a] TIllustration.—A statement by 


the mortgagor’s representative, that 
he would buy the property and would 
give one hundred dollars more for 
it than the highest bid made by any 


that the. 


23 OntWR 305 [app dism 25 
Ont. L. 194, 20 OntWR 582]. 

Inability or refusal to comply with 
bid see infra § 1438. 

89. Fishburne vy. Smith, 34 S. C. 
330, 13 SE 525. 

90. Speer v. Forest City Home 
Bank, 200 Mo. A, 269, 206 SW 405. 

91. See supra note 83. 

92. Mutual F. Ins. Co. v. Barker, 
17 App. (D. C.) 205; Carroll v. Hut- 
ton, 91 Md. 879, 46 A 967; Manning 
v. Liberty Trust Co., 234 Mass. 544, 
125 NE 691, 8 ALR 999; Learned v. 
Geer, 139 Mass. 31, 29 NH 215; Bailey 
v. Hendrickson, 25 N. D. 500, 509, 
143 NW 134, AnnCas1915C 739. 

“The reasoning is that there must 
be at least two bidders at the sale; 
otherwise, there is no highest bidder. 
We are clear that this is a too nar- 
row construction of the statute,—one 
which was never contemplated by 
the legislature. It would defeat 
every sale, unless the plaintiff could 
induce someone to bid upon the prop- 
erty. What the statute clearly means 
is that, after the ‘public have been 
fairly notified of the sale, the prop- 
erty shall be sold for the best price 
that can be obtained. It is not nec- 
essary that there should be more 
than one bidder to make a sale at 
public auction. It is sufficient if 
the public has been fully advised of 
the sale, by legal publication of no- 
tice, and have the right to attend 
and bid. Those who do not attend 
the sale assert by their conduct that 
they do not wish the property at 
any price. ... We have no doubt on 
this point on principle, and we are 
able to cite eminent authority to sup- 
port our view that the absence of 
all other bidders did not of itself 
render the sale either void or void- 
able. Learned v. Geer, 189 Mass. 31, 
29 NE 215; 2 Freeman, Executions, 


A. 413, 94 P 400. 

Mass.—Flynn v. Curtis, ete., Lum- 
ber Co., 245 Mass. 291, 139 NE 533. 

Miss. ” “punton Vv. Sharpe, 70 Miss. 
850, 12 S 800. 

Mo.—Springfield Engine, ete., Co. 
v. Donovan, 147 Mo. 622, 49 SW 500. 

N. C.—Russell v. Roberts, 121 
NEG: we 28 SE 406. 

N. D.—Bailey v. Hendrickson, 25 
ae: D. 500, 1483 NW 134, AnnCas1915C 

[al Thus a trustee may make a 
bid or procure some one to do so 
at the instance of, and for, the bene- 
ficiary, without impairing the valid- 
ity of the sale. Stockwell v. Bar- 
num, 7 Cal. A, 413, 94 P 400. 


Sale to auctioneer see supra 

§ 1428. 

Bek Ellsworth vy. Harmon, 101 Il. 
97. Ellsworth vy. Harmon, supra. 
98. Ellsworth v. Harmon, supra. 
99. Ellsworth v. Harmon, supra. 


Operation and effect of deed gen- 
rare where sale is invalid see infra 

1. Everhart v. Adderton, 175 N. C. 
403, 95 SE 614, 615 [cit Cyc]; Atkin- 
son v. Washington, ete., College, 54 
W. Va. 32, 46 SE 253. 

[a] Memorandum in writing. — 
The sale should be evidenced by a 
memorandum in writing sufficient to 
satisfy the statute of frauds. Cook 
v. Hilliard, 9 Fed. 4 [cit Burke v. 
Haley, 7 Ill. 614; Doty v. Wilder, 
15 Ill. 407, 60 AmD 756). 

§ ret execution of power see supra 

a. Maryland Permanent Land, 

Soc. v. Smith, 41 Md. 516; 
Burrage, 115 Mass. 282; 
Smith v. Deeson,. (Miss.) 14 S 40. 

3. Muhlig v. Fiske, 131 Mass. 110; | 

Farrer v. Lacy, 31 Ch. Deane 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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until the purchaser has actually paid the amount 
of his bid,* and the tender of the mortgagor’s re- 
ceipt for the surplus which will be due to him is not 
equivalent to a payment in cash for this purpose.® 
So the fact that a junior mortgagee, purchasing at 
a sale under the prior mortgage, is entitled in equity 
to the balance in the trustee’s hands after the sale, 
does not relieve him from paying the first trustee 
the full amount of the bid at such sale;* and such 
tender is insufficient to stop the running of interest 
on the senior mortgage.’ But it has been held that 
the validity of the sale will not be affected by the 
fact that the purchaser pays no money, and the 
amount of the bid is applied on the debt due from 
the beneficiary under the mortgage to the pur- 
chaser;® and that, where property is sold under a 
deed of trust and the trust creditor or his agent 
bids in the property, it is not necessary for him to 
pay the amount of the bid to the trustee, and for the 
latter to go through the useless ceremony of receiv- 
ing the money and paying it back to the creditor.® 
On the other hand it has been held that a creditor 


secured by a trust deed cannot, in payment of his | 


bid at a sale thereunder, turn in as cash a note 
secured merely by subsequent mortgage on the prop- 
erty, where another person holds security on the 
property intermediate the trust deed and mortgage.’ 

Interest will run on deferred payments;'! but in- 


4. Colo. eg oad v. Barth, 24 Colo. 


MORTGAGES 


afterward, while investigating 
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terest should not be charged to the purchaser where, 
prior to the time for ratification, an unreleased 
mortgage exceeding the purchase price is discovered, 
and the trustee fails to secure a release and delays 
ratification for several months.1” 

Medium of payment.!* General principles appli- 
cable to medium of payment are discussed else- 
where.** A payment at a sale under a trust deed, 
made by transferring the amount of the purchase 
price to the trustees by a loan and credit upon the 
books of a bank which was at the time a creditor 
of the grantor and beneficiary, is a sufficient com- 
pliance with the requirement of the deed that all 
payments shall be made in United States gold coin.!® 

[§ 1438] c. Failure To Comply with Bid—(1) In 
General. A purchaser may refuse to accept a title 
inferior to the’one offered at the sale1® He cannot 
be compelled to complete his payment and accept a 
deed if he was deceived or misled as to the state of 
the title or as to the existence of other liens on 
the property,” or if it was materially misdescribed 
in the notice of sale;'® and a bid made under mis- 
apprehension of the terms of sale may be retracted 
by the bidder without the consent of the trustee,1® 
and a deposit made ?° may be recovered back.?4 But 
if the purchaser unjustifiably refuses to complete his 
bid, he is lable for the amount of such bid,?? which 
may be recovered in a proper suit against him.?* 


the N. C.—Love v. Harris, 156 N. C. 


#1 48 P 65 
prneezet ees v. Forest Glen Land 
es 52 App. 73, 281 Fed. 577 
Ga.—Carrington v. Citizens’ Bank, 


144 Ga. 52, 85 SE 1027; Dwelle v. 
A aoa Bank, 115 Ga. 679, 42 
SE 4 


Ky.—Wolfe v. Bate, 9 B. Mon. 208. 

Mich.—Louder v. Burch, 47 Mich. 
109, 10 NW 4129. 

Miss.—C. C. Kelly Banking Co. v. 
McPherson, 100 Miss. 681, 56 S 266. 


Mo.—McClung v. Missouri Trust 
Co.. 137 Mo. 106, 38 SW 578. 
I.—Reynolds v. Hennessy, 15 


S. C.—Fishburne v. Smith, 34 8S. C 
330, 13. SE 525. 

Tenn.—McKarsie vy. Citizens’ Bldg., 
etc., Assoc., (Ch. A.) 53 SW 1007. 

Presumption of payment from re- 
cital in deed see infra §§ 1449, 1450 

Sale for cash or on credit see supra 
§§ 1425-1427. 

5. McClung v. Missouri Trust Co.. 
137 Mo. 106, 38 SW 578; Fishburne vy. 
Smith, 34 S. C. 330, 13 SE 525. 

& C. C. Kelly Banking Co. v. Mc- 
Pherson, 100 Miss. 681, 56 S 266; Mc- 
ieee v. Davis, 95 Miss. 215, 48 S 


7. OC. C. Kelly Banking Co. v. Mc- 
Pherson, 100 Miss. 681, 56 S 266. 

8. Cooper v. Hornsby, 71 Ala. 62; 
Tartt v. Clayton, 109 Ill. 579. 

9. Weld:v. Rees, 48 Ill. 428. See 
Davies v. Ramsdell, 40 Cal. A. 424, 
181 P 94 (where the consideration 
for the property sold by a trustee 
was the satisfaction of the indebted- 
ness, it was not necessary that the 
creditor should actually pay for the 
property in gold coin). 


10. Coler y. Barth, 24 Colo, 31, 48 
P6562 
11. Markoe v. Coxe, 16 F. Cas. No. 


9,092, 5 Cranch C. C. 537; Oldenburg 
v. Regester, 118 Md. 394, 85 A 411. 

{a] From what time interest 
runs.—(1) The purchaser is ordi- 
narily liable for interest from the 
time the sale is to be effective. Old- 
enburg v. Regester, 118 Md. 394, 85 
A 411. (2) Where the terms of sale 
provide for payment of the price in 
installments, with interest from the 
day of sale, and with leave to the 
purchaser to take immediate posses- 
sion, he is bound to pay interest from 
that day, although he should decline 
to take possession until some months 


title and waiting for the vendor to 
clear it. Markoe v. Coxe, 16 F, Cas. 
No. .9,092, 5 Cranch C.°C.. 537. 

12. Oldenburg v. Regester, 118 
Md. 394, 85 A 411. 


13. See also supra § 1426. 
14. See Payment [30 Cyc 1173]. 
[a] Prior to the Legal Tender 


Act (see Payment [30 Cyc 1212]) (1) 
it was held proper to demand pay- 
ment in specie. Jones v. Moore, 42 
Mo. 413; Goode v. Comfort, 39 Mo. 
313. (2) But it was also held that 
such a requirement was a hardship 


and not to be countenanced. Gold- 
omach v. Osborne, 1 Edw. (N. Y.) 
60. 

15. Portola Realty Co. v. Carlston, 
32)' Cal. A. 282, 162 P 899. 

16. Callaghan v. O’Brien, 136 
Mass. 378. 

17. Oldenburg v. Regester, 118 


Md. 394, 85 A 411; Schaeffer v. Bond, 


70 Md. 480, 17 A 375; Speed v 
Smith, 4 Md. Ch. 299; Callaghan v. 
O’Brien, 136 Mass. 378; Fowle v. 


Merrill, 10 Allen (Mass.) 350; Mayer 
v. Adrian, TT -New Ci 83: 

[a] Tllustration—Where a trus- 
tee in a second mortgage with power 
of sale offers to sell the property 
and pay the prior mortgage, and 
makes his bid on that basis, and 
could not comply with the offer be- 
cause the mortgagor and subsequent 
judgment creditors demanded _ the 
proceeds of the sale over the amount 
required to pay the debt secured 
by the second mortgage, the bid 
made was not enforceable. Brett v. 
Davenport, 151 N. C. 56, 65 SE 611; 
Mayer v. Adrian, 77 N. C. 83. 

18. Jackson v. Binnicker, 106 Mo. 
A. 721, 80 SW 682. 
‘Waterman v. Spaulding, 51 
See supra § 1487. 
Callaghan v. O’Brien, 136 
. 878; Swan v. Drury, 22 Pick. 
(Mass. ) 485; Riggs v. Pursell, 66 
NSS YS 01986 Fryer Vv. Rockefeller, 63 
ING ee 268. 

22. Ky.—Schneider v. Greenbaum, 
46 SW 2, 20 KyL 207. 

Mass.—Feuer v. Capilowich, 242 
Mass. 560, 1386 NE 620. 

Mo.—Dover v. Kennerly, 38 Mo, 
469; Gardner v. Armstrong, 31 Mo. 
535 


N. Y.—Gross v. Jancsok, 16 Daly 
346, 10 NYS 541. 


88, 94, 72 SE 150, 36 LRANS 927, 
AnnCasi912D 1065 [quot Cyc]. 
Fig ym ee Vo mELOlt sult avs 


tal *aasiration.vrhat a mort- 
gage foreclosure sale was adver- 
tised for “Tuesday, November 25,” 
when November 25 fell on Friday, 
and for sale subject to two mort- 
gages when the second mortgage had 
been discharged, and that the auc- 
tioneer by mistake read a different 
advertisement of sale which had 
been abandoned, did not entitle the 
mortgagee who purchased the prop- 
erty to treat the sale as invalid, 
where all interested parties attended 
the sale and knew the second mort- 
gage had been discharged, and no 
prejudice from the reading of the 
wrong advertisement appeared, es- 
pecially where all of the other parties 
in interest waived defects or irregu-+ 
larities, and agreed to join in any 
instrument necessary to confirm the 
sale. Feuer v. Capilowich, 242 Mass. 
560, 136 NE 620 
[b] Forfeiture ‘of deposit.—A pur- 
chaser at foreclosure sale, who has 
deposited money under an agree- 
ment that it should be forfeited 
to the seller if he fails to comply 
with the terms of the sale, can- 
not recover the deposit on such 
failure on his part. Donahue vy. 
Parkman, 161 Mass. 412, 37 NE 2065, 
42 Pst Al Se 
Ky.—Schneider v. Greenbaum, 
46 aw 2, 20 KyL 207. 


Mo.—Dover v. Kennerly, 38 Mo. 
469; Gardner v. Armstrong, 31 Mo. 
535. 


N. Y.—Gross v. Jancsok, 16 Daly 
346, 10 NYS 541. 

N. C.—Love v. Harris, 156 N. C. 
88, 94, 72 SE 150, 36 LRANS 927, 
AnnCasi912D 1065 [quot Cyc]. 

W. Va.—Fleming v. Holt, 12 W. 
Va. 143. 
Eng.—Corder v. Morgan, 18 Ves. 
344, 384 Reprint 347, 18 ERC 
442, 


[al Action to recover amount of 
bid.—Gardner v. Armstrong, 31 Mo. 
535; McCormick v. Williams, 152 
N. C. 688, 68 SE 138. 

{b] Pleading held insufficient.—A 
declaration for breach of contract to 
pay the purchase price of lands after 
bidding them in, failing to aver 
the terms of sale, whether for cash 


986 


[41 C. J.] 
Vendor’s lien.?4 
bid, 


to the contrary.*° 
Liability of trustee. 


or credit, or plaintiff's offer, willing- 
ness, and ability to perform, is de- 
fective. Campbell v. Gasoline Oil, 
ete., Co., 97 W. Va. 429, 125 SE 159. 

[e] Specific performance. — (1) 
Where the purchaser refuses to com- 
ply with his bid, specific perform- 
ance will lie to enforce the sale. 
Dover v. Kennerly, 38 Mo. 469; Cor- 
der v. Morgan, 18 Ves. Jr. 
Reprint 347, 18 ERC 44 (2) Where 
the purchaser was not et by the 
seller as to the amount of prior 
liens on the land, he will be com- 
pelled to accept a special warranty 
deed from the trustee at whose in- 
stance it was sold, although he after- 
ward ascertains that the liens are 
larger than he had supposed. Flem- 
ing vee Holt Ala | We eVian.eel 43: (3) 
Butatthe trustee may not sue the 
purchaser for specific ‘performance 
after again offering the land for sale. 
Fleming v. Holt, supra. 

[d] The remedies are concurrent. 
—Sherwood v. Saxton, 63 Mo. 78; 
Dover v. Kennerly, 44 Mo. 145; Dover 
v. Kennerly, 38 Mo. 469; Gardner y. 
Armstrong, 31 Mo. 535. 

fe] Trustee’s duty to enforce 
purchase.—If the purchaser isi. re- 
sponsible, it is the trustee’s duty 
to compel him to fulfill his agree- 
ment, unless the other parties to 
the deed consent that he shall do 


otherwise. Sherwood v. Saxton, 63 
Mo. 78. 
{f{] Correction of the deed may 


be permitted in an action to recover 
the purchase money. Johnson City 
First Nat. Bank v. Pearson, 119 N. C. 
494, 26 SE 46. 

{[g] Joinder of plaintiffs.—While 
both trustee and cestui que trust 
should unite as plaintiffs in such 
suits for specific performance, yet 
the cestui que trust may sue alone, 
making the trustee a defendant. 
Fleming v. Holt, 12 W. Va. 148. 

24. See also infra § 1439 text and 
note 40. 

25. Puntney v. Moseley, (Tex. 
Civ. A.) +237 SWi1116. See Werner 
v. Clark, 108 Md. 627, 71 A 305, 28 
LRANS 94 infra § 1439 text and note 
32. 

fa] In action by trustee to fore- 
close vendor’s lien, the original 
mortgagor is not a necessary party. 
Puntney v. Moseley, (Tex. Civ. A.) 
237 SW 1116. 

26. ‘Burr v. Robinson, 25 Ark. 277 
(the mortgagee or trustee is not a 
vendor of the property in such sense 
as to give him a vendor’s lien on 
the property for the purchase 
money). 


Where the purchaser at a sale 
under a trust deed fails to pay the amount of his 
an implied vendor’s len is raised by law to 
secure the payment,”* although there is authority 


Trustees who sell the prop- 
erty without taking bond or other security for the 
unpaid part of the purchase price are personally la- 
ble if the purchaser makes default.?? 
who releases a responsible bidder and resells for a 
lower price is personally lable to the party ag- 
grieved, and the latter is not compelled to repudiate 
the second sale,?® but he may do so if he chooses 
and hold the purchaser at the first sale.?9 

Election to treat purchase as abandoned. When 
the sale is not to be consummated until all the 
purchase money is paid, upon the failure of the pro- 
posed purchaser to complete his bid within the time 
allowed him for this purpose the seller has the right 
to treat the contract of purchase as abandoned,°*° 
and in such ease the purchaser who has taken pos- 
session of the premises, after having made a partial 
payment, is regarded as a mortgagee in possession 


344, 34 
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to the extent of his payment, and is accountable for 
rents and profits.°°” 

[§ 1439] (2) Reopening and Resale.*t Where the 
successful bidder fails or is unable to comply with 


his bid, the property may be put up for sale a sec- 


ond time.?? 


So a trustee 


with his bid, sell 


risk and cost of 


sible, he will be 


27. Miller v. Holcombe, 9 Gratt. 


(50 Va.) 665. 


Pee Sherwood v. Saxton, 63 Mo. 
78. 

29. Gair v. Tuttle, 49 Fed. 198. 

SOQ. Atkins v. Tutwiler, 98 Ala. 
129, 11 S 640. ; 

30%. Atkins v. Tutwiler, supra. 

31. Resale when first sale is void 
see infra § 1499. 

32. Ala.—Hogan v. Lepretre, 1 
Port. 392. 

Colo.—Coler y. Barth, 24 Colo. 31, 
48 P 656. 


D. C.—George v. Forest Glen Land 
Co., 52 App. 73, 281 Fed. 577; Ander- 
son v. White, 2 App. 408. 

Ga.—Carrington v. Citizens’ Bank, 
144 Ga. 52, 85 SH 1027; Dwelle v. 
Blackshear Bank, 115 Ga. 679, 42 SE 
49. 

Md.—Werner v. Clark, 108 Md. 627, 
71 A 305, 28. LRANS 94. 

Mass.—Fall River Bank v. Sulli- 


van, 131 Mass. 537; Hood v. Adams, 


124 Mass. 481, 26 AmR 687; Wing 
v. Hayford, 124 Mass. 249. 

Mich.—Miller v. Miller, 48 Mich. 
311,) 12) INW. 209. 


Miss.—Valentine vy. Dunagin-Whit- 


aker Co., 102, Miss: 5638, 59° S 844. 

Mo.—St. Louis v. Priest, 103 Mo. 
652, 15 SW 988; Davis v. Hess, 103 
Mo. 31, 15 SW. 3824; Dover v. Ken- 
nerly, 388 Mo. 469, 44 Mo. 145; 
Gardner v. Armstrong, 31 Mo. 535; 
Jackson v. Binnicker, 106 Mo. A. 
721, 80 SW 682. 

N. C.—Love v. Harris, 156 N. C. 
88, 94, 72 SH 150, 86 LRANS 927, 


AnnCas1912D 1065 [quot Cyc]; Mc- 
Cormick v. Williams, 152 N. C. 638, 
68 SE 138; Brett v. Davenport, 151 
INS C. 56k 65 SE 611, 612 [cit Cyc]. 
Tenn.—McKarsie v. Citizens’ Bldg., 
etc., Assoc., (Ch.) 53 SW 1007. 
Can,—Kaiserhof Hotel Co. v. Zuber, 
46 Can. S. C. 651, 23 OntWR 305 
ae eith app 25 Ont. 1B 194, 20 OntWR 
082]. d 
[a] Reason assigned.—‘‘To bring 
a bill to compel specific perform- 
ance of the contract of purchase by 
a person irresponsible and absolutely 
unable to pay for the estate, is not 
required of a mortgagee. It would 
be unreasonable and useless to im- 
pose such an obligation upon him, 
and the delay attending such pro- 
ceedings might seriously affect the 
interests of the parties and the value 
of the property.” Fall River Sav. 
Bank v. Sullivan, 131 Mass. 537, 588. 
[b] Deed to next highest bidder.— 
Where, at a cash saie of property 
under a deed of trust, the debtor 
makes the highest bid, which he is 


Bringing less than at first sale. 
objection to a resale that the property did not bring 
as much as at the first sale.*” 
provided that the property might be resold at the 


This may be done immediately, if the 
purchaser’s refusal or inability is clearly mani- 
fested,®* and the necessity of advertising a second 
time or giving new notices may be avoided if the 
resale is made on the spot and before the bidders 
disperse,** although otherwise there must be a new 
publication and evidence of the trustee’s or mort- 
gagee’s continuing authority to make the sale.*® 
But a trustee whose power is limited in point of du- 
ration cannot, where the purchaser fails to comply 


again on readvertisement.®® 
It is no valid 


If the terms of sale 


a defaulting purchaser, or if such 


purchaser was toid that he would be held respon- 


answerable for the difference be- 


unable to pay, it is not error to 
make a deed to the next highest 
bidder. Maloney v. Webb, 112 Mo. 
575, 20 SW 683. See Cockrill v. 
Whitworth, (Tenn. Ch.) 52 SW 524 
(where two highest bidders were un- 
able to comply with their bids and 
the property is sold to the next 
highest bidder, the mortgagor con- 
senting thereto cannot complain). 

_Knocking down property to next 
highest bidder where first bid is with- 
drawn or is rejected see supra § 1436 
note 88. 

33. See cases supra note 32; and 
infra note 35. 

34. Fall River Sav. Bank v. Sulii- 
van, 131 Mass. 537; Davis v. Hess, 
103 Mo: 31, 15 "SW 324; Judge v. 
Booge, 47 Mo. 544; Dover v. Ken- 
nerly, 38 Mo. 469; Barnard y. Dun- 
can, 38 Mo. 170, 90 AmD 416; Love’ 


v.. Harris,.156. N. *C2:88" 949 12 SE. 
150, 36 LRANS | 927, AnnCas1912D. 
1065 [quot Cyc]. 

35. Ala.—Hogan v. lLepretre, 1 
Ports:392: 

Md.—Aukam v. Zantzinger, 94 Md. 
o[421, <B> AL 198" 

Miss. —Valentine vy. Dunagin-Whit- 
aker Co., 102 Miss. 563, 59 S 844; 


McPherson v. Davis, 95 Miss. 215, 48 
9) 

Mo.—McClung v. Missouri Trust 
Co., 137 Mo. 106, 38 SW 578; Judge: 
v. Booge, 47 Mo. 544; Dover v. Ken- 
nerly, 38 Mo. 469; Barnard v. Dun- 
can, 38 Mo. 170, 90 AmD 416. But 
see Maloney v. Webb, 112 Mo. 575, 
20 SW 683 (where the debtor who 
purchased was unable to~ complete 
his bid, a sale to the next highest, 
bidder. at the end of three days given- 
the purchaser to comply with his 
bid was held valid). 

N..C.—Love v. Harris, 156 N. C. 88, 
94, 72 SEH 150, 36 LRANS 927, ‘Ann 
Cas1912D 1065 [quot Cyc]; Brett Vv. 
Davenport, 151 N. C. 56, 65 SE 611, 
612 [cit Cyc]. 

[a] ‘Trustee cannot declare next 
highest bidder the purchaser but 
must readvertise, where so provided 
in deed. Valentine v. Dunagin-Whit- 
aker Co., 102 Miss. 563, 59 S 844. 
Pree Simmons v. Baynard, 30 Fed. 

37. Anderson v. White, 2 App. 
(D. C.) 408; Stevenson v. Dana, 166 
Mass. 163, 44 NE 128; Wing v. Hay- 
ford, 124 Mass. 249; Love v. Harris, 
L666 N2 1C7088,90949 592 Shi b 0 aero 
LRANS 927, AnnCss1912D 1065 [quot 
Cyc]; Kaiserhof Hotel Co. v. Zuber, 
46, Can: SiC." 651.023) (Ont WwWaR) 3305 
Moe app 25 Ont. L. 194, 20 OntWR 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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tween the price realized and the amount of the bid 
Where the property sells 
for less than it did at the original sale, the mort- 


on which he defaulted.38 


gagor may except to ratification 


since he still has an interest in the nature of a 
vendor’s lien to the extent of the difference between 
the prices obtained at the two sales.4° Where a trus- 
tee accepted from a bidder, whose bid exceeded that 
of the creditor, a cheek in part payment, instead of 
requiring cash as provided in the deed, and there- 
‘after the check was dishonored and the sale not 
consummated, the mortgagee, who bid in the prop- 
erty at a subsequent sale for less than its bid at 
the prior sale, is not required to account to the 
mortgagor for the amount of the first bid.* 
Where a trustee fraudulently 
causes a resale of the mortgaged property, releasing 
the first purchasers, he may be sued for the differ- 


Fraud in resale. 


33. Carrington y. Citizens’ Bank, 
144 Ga: 52, so SE 1057; Wover v. 
Kennerly, 88 Mo. 469; Gardner v. 
Armstrong, 31 Mo. 585; Jackson v. 
Binnicker, 106 Mo. A. 721, 80 SW 
682; Gross v. Jancsok, 16 Daly 346, 
10 NYS 541; MeCormick v. Williams, 
HZ NE OC. 9638," 68 "SH P3845 But. see 
Lowndes v. Fishburne, 69 S. C. 308, 
48 SE 264 (where the first purchaser 
was held not liable for a deficiency, 
the resale not being at his risk). 
{a] A mortgagee is bound to com- 
plete his purchase to the same ex- 
tent as any other purchaser. Hood 
v. Adams, 124 Mass. 481, 26 AmR 


Action for damages.—(1) The 
may, after a second sale, 
bring an action for damages against 
the first purchaser. Gardner _ v. 
Armstrong, 31 Mo. 535. (2) But 
the difference in price between the 
two sales is said not to be con- 
clusive of the amount of damages. 
Barnard v. Duncan, 38 Mo. 170, 90 


AmD 416; Gardner v. Armstrong, 
supra. 
39. Werner v. Clark, 108 Md. 627, 


71 A 305, 28 LRANS 94. 
40. Werner v. Clark, supra. See 
also supra § 1438 text and note 25. 


4l. George v. Forest Glen Land 
Conn 52) App. «(Dr @))* 73; -281 Wed. 
577. 

42. Sherwood v. Saxton, 63 Mo. 
8. 

‘ 43. Arnot v. McClure, 4 Den. 


CN. ¥.)° 41. : 

[a] In Alabama it seems that no 
deed is necessary. Brunson v. Mor- 
gan, 84 Ala. 598, 4 S 589. 

Operation and effect of deed see 
infra § 1448. 


44. See supra § 1429 

45. See supra § 1430. 

46. Arnot v. McClure, 4 Den. 
GN 2y.)!) 41; Jackson -v.' Colden,-~4 
Cow. (N. Y.) 266. 


Effect of affidavit as conveyance 
see infra text and notes 65, 66. 

47. See statutory provisions. 

[a] In New York, where a mort- 
gage was made to commissioners 
loaning moneys of the United States, 
pursuant to L. (1837) ¢ 150, the omis- 
sicn of the loan commissioners to 
enter in their minute book the order 
for, and a copy of, the advertise- 
ment of sale, and a designation of 
the places where and the persons 
to whom the advertisement was 
posted, does not affect the validity 
of the sale as against a bona fide 
purchaser ignorant of the irregular- 
ity. White v. Lester, 4 Abb. Dec. 
585, 1 Keyes 316, 34 HowPr 136. 


43. Brouillard v. Stimpson, 201 
Mass. 236, 87 NE 498; Learned v. 
Foster, 117 Mass.’ 365; Burns’ v. 


Thayer, 115 Mass. 89; Field v. Good- 
ing, 106 Mass. 310; Johnson vy. Cocks, 
37 Minn. 530, 35 NW 4386; Golcher 
v. Brisbin, 20 Minn. 453; Barnes v. 
Kerlinger, 7 Minn. 82; Jackson v. 
Young, 5 Cow. (N. Y.) 269, 15 AmD 
473; Johnson v. Day, 2 N. D. 295, 50 
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chasers.?2 


of the resale,*® 


NW 701. 

[a] A failure to record the affi- 
davit (1) is not fatal unless the stat- 
ute expressly so provides. Learned 
v. Foster, 117 Mass. 365; Burns v. 
Thayer, 115 Mass. 89; Field v. Good- 
ing, 106 Mass. 310; Ryder v. Hulett, 
44 Minn. 353, 46 NW 559; Mowry v. 
sanborn; 72° IN, “Yeo 584:-."Mowmry \"v. 
Sathorn, 68 UN: ¥.-15383" Tuthill ‘v. 
Tracy, of “IN Y. 2 159s howard “Vv. 
Hatch, 29-3 Barb, GNP ON, 45297762302; 
Arnot v. McClure, 4 Den. (N. Y.) 
41; Hrink vo. Thompson, 4 ° Lans. 
(N. Y.) 489; Johnson. v. Day, 2 N. D. 
295, 50 NW 701. (2) “I think what 
is said in section twelve about the 
affidavits being recorded, is merely 
directory, and that the purchaser 
does not forfeit, or even suspend, 
his right to the premises purchased, 
by omitting to have the affidavits 
recorded; and that the words ‘shall 
be recorded,’ in such section should 
be read as though they were ‘may 
be recorded.’ ” Howard v. Hatch, 
supra [disappr dictum Cohoes Co. 
Vu ltGoss; 13 ‘Barbi (N. GY¥e)*138t). 28) 
“The second objection to the plain- 
tiffs recovery is that it appeared 
on the hearing that she had not 
filed and recorded the affidavits of 
sale, of publishing and of service 
of notice as prescribed by sections 
2396-2398. Under the Revised Stat- 
utes and before the Code it was 
held that where the mortgagee or 
his assignee purchased it was nec- 
essary that the affidavits of sale and 
publication should be recorded be- 
fore the title of the purchaser be- 
came complete, such affidavits act- 


ing as a substitute for the deed 
which it was impossible for the 
mortgagee to execute to himself. 
Arnot v. McClure, 4 Den. (N. Y.) 
41; Bryan v. Butts, 27 Barb. (N. Y.) 
503. We do not understand the 
authority of Arnot v. McClure in 


this respect to have been overruled 
by Subsequent decisions. In Tuthill 
Ver Eracy syste NEM Ye Loy Lt “was held 
that a sale pursuant to the statute 
bars the equity of redemption with- 
out affidavits being made; but it was 
also held that until the affidavits 
are made and filed the title of the 
purchaser was merely equitable. In 
Mowry v. Sanborn, 68 N. 153, 
the case of Arnot v. McClure, 4 Den. 
(N. Y.) 41, is reviewed. It was 
there held that common-law proof 
of the service of the notice of sale 
could be admitted to supply a de- 
fect in an affidavit of service on 
file. But that decision proceeded on 
the ground that affidavits of serv- 
ice of notice of sale were not re- 
quired by the statute, as it then 
stood, to be filed or recorded. The 
question would now seem to be put 
at rest by the provisions of the 
Code. Section 2400 provides: ‘The 
purchaser of the mortgaged prem- 


ises, upon a sale conducted as pre- 
scribed in this title, obtains title 
thereto, against all persons bound 


[§ 1440] 11. Affidavits and Record of Sale. 
common law, the power of sale contained in a mort- 
gage of real estate can, as a rule, be executed only 
by giving a deed.*? 
thorized by statute to purchase,** as he could not 
convey to himself,*® it was concluded that the legis- 
lature must have intended the foreclosure to be 
complete without a deed.*é 
number of jurisdictions provide that the proceed- 
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ence in price at the two sales instead of the pur- 


At 


After the mortgagee was au- 


Statutes, which in a 


ings in the exercise of a power of sale may be proved 
by affidavits of the facts and circumstances of the 
sale, properly made and filed,*” have been held direc- 
tory only, and failure to file such evidence will not 
invalidate the sale;#* and the necessary facts may 
be shown by other evidence.*? 
that, where the purchaser is the donee of the power 


But it has been held 


by the sale, without the execution 
of a conveyance. Except where he 
is the person authorized to execute 
the power of sale, such a purchaser 
also obtains title in like manner, 
upon payment of the purchase 
money and compliance with the 
other terms of sale, if any, without 
filing and recording of the affidavits 
as prescribed in the last section but 
one. But he is not bound to pay 
the purchase money until the affi- 
davits specified in that section, with 


respect to the property purchased 
by him, are filed or delivered, or 
tendered to him for filing.’ This 


enactment, that a purchaser other . 
than the donee of the power ac- 
quires title without the filing and 
recording of the affidavits, is equiva- 
lent to a declaration that the donee 
of the power, when the purchaser, 
must file and record the affidavits to 
complete his title. That this was 
the intention of the codifier is plain 
from the notes of Mr. Throop to this 
section and section 2396.” Cowdrey 
v. Turner,°85 Hun (N. Y.) 451, 452, 
382 NYS 889. 

[b] Equitable title—By the pur- 
chase and payment of the econsidera- 
tion money the equitable title passes 
to the purchaser. Tuthill v. Tracy, 
31 N. Y. 157. But see infra § 1461. 

[c] Legal title—It has been held 
that, unless all the necessary affi- 
davits have been made and recorded, 
the purchaser at a sale under a 
power may not maintain an action 
of ejectment. Mowry v. Sanborn, 7 


Hun (N. “Y¥.) 38% frev> -on® other 
SrOUNASM CS INGS New LHS] Br yaneeys 
Butts, 27 Barb. (N. Y.) 503 [aff 28 
HowPr 582]; Layman v. Whiting, 
20 Barb. (N. Y.) 559; Cohoes Co. vy. 
Goss, 1/3: “Barbs “CN *Y2) 1373 SArnor 
v. McClure, 4 Den. (N. Y.) 41. See 


Duthil vi. Tracy, Msi UN. We. ol oeekoo 
(“It is to be observed, that no time 
is fixed by statute for the making 
and recording of any of the required 
affidavits. In the absence of any 
such requirement, it may well be, 
that, so long as the purchaser did 
not wish to assert affirmatively his 
title, he might omit to have made 
and recorded these affidavits, which 
are declared by statute the substi- 
tute or eduivalent of a conveyance 
by the mortgagee, and the cases are 
numerous which hold that the legal 
title is not transferred to the pur- 
chaser, so that he may maintain 
ejectment for the premises, until the 
affidavits required by statute, as a 


Substitute for the conveyance, have 
been made and. recorded’’). But 
compare infra § 1461. 

49. Brouillard v. Stimpson, 201 
Mass. 236, 87 NE 493; Atkins v. 
Atkins, 195 Mass. 124, 80 NE 806, 


122 AmSR 221, 11 LRANS 273; Field 
v. Gooding, 106 Mass. 310; Golcher v. 
Brisbin, 20 Minn. 453; Menard v. 
Crowe, 20 Minn. 448; Wilkerson v. 
Allen, 67 Mo. 502; Story v. Hamilton, 
86 N. Y. 428; Mowry v. Sanborn, 
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of sale, he must file the affidavit in order to compiete 
Where the mortgage itself provides for 
the filing of affidavits of sale, compliance with such 


his title.5° 


requirement 1s mandatory.°+ 
Affidavits by whom made. 


of persons.®% 
Time for making affidavits. 


certified to have oceurred.>* 


foree.®® 


GSuINe Le Lose TLuthill vy! Gracy, 731 
N. Y. 157; Osborn v. Merwin, 12 Fiun 
(N. Y.) 332; Frink v. Thompson, 4 
Lans. (N. Y.) 489; Howard v. Hatch, 
29. Barby iGNinyoe2oi. ; 

“These [foreclosure] facts might 
be proved by affidavits, recorded pur- 
suant to the statute, or by common 
law evidence.’”?’ Layman v. Whiting, 
QUmBarbe GNe ¥2)9059;.) 662. 

[a] In Michigan ‘‘there is nothing 
in any statute requiring the proof of 
sale to be perpe.uated in the rec- 
ords. This is allowed by [Comp. L.] 
§ 6926, and is no doubt convenient 
and very desirable. But there is 
nothing to prevent proof of notice 


by testimony on the trial.” Lee v. 
Clary, 38 Mich. 223, 228. To same 
effect Doyle v. Howard, 16 Mich. 
261. 


50. Craft v. Merrill, 14 N. Y. 456; 
Cowdrey v. Turner, 85 Hun 451, 32 
NYS 889 [expl Mowry v. Sanborn, 
6S IN. oe 1638) Luthilli-y.) Pracysasi 


IN ee rial 
{a] In New York, before the 
Code (§§ 2396-2398) “it was held 


that where the mortgagee or his as- 
signee purchased it was necessary 
that the affidavits of sale and pub- 
lication should be recorded before 
the title of the purchaser became 
complete, such affidavits acting as a 
substitute for the deed which it was 
impossible for the mortgagee to ex- 
ecute to himself.’”’ Cowdrey v. Tur- 
ner,’ 85 Hun.) 451,453, 32) NYS 889 
[expl Arnot vy. McClure, 4 Den. 41]. 


51. Smith y. Provin, 4 Allen 
(Mass.) 516. 
52. See supra text and note 51. 


53. Deutsch v. Haab, 135 App. Div. 
756,. 758, 119 NYS: 911 (construing 
Code) Civ. Proc. .§) 2396). 

“As to the sale and service of no- 
tice thereof on the mortgagor, those 
who did the acts can alone testify to 
them in such form [by affidavits].” 
Deutsch v. Haab, supra, 

{a] Affidavits of publication “may 
be made by the publisher or printer, 
or his foreman or principal clerk.” 
Deutsch v. Haab, 135 App. Div. 756, 
Tod LO INXS) -91 1. 

[b] “Affidavits of the affixing 
copies (1) of the notice of sale at 
Or near the entrance of the court 
house, and in the book kept by the 
county clerk, may be made by the 
person or officer who affixed them, or 
by persons who saw them so affixed, 
at least eighty-four days before the 
day of sale.”’ Deutsch v. Haab, 135 
EDD: SIDE DG, poss) Loe INDY Oud 
(2) “Hence those who saw certain 
things done are competent witnesses 
to give evidence ex parte in the 
form of affidavits.” Deutsch vy. 
Haab, supra. 

[ec] Auctioneéer.—Under Code Civ. 
Proc. § 2396, providing that the affi- 
davit of foreclosure sale ‘‘may’” be 
made by the auctioneer at the sale, 
such person alone can make the af- 
fidavit. Deutsch v. Haab, 135 App. 
Div, 756, 119 NYS 911. 

{d] Invalid affidavit not objected 
to.—The fact that an affidavit made 


The affidavits so made 
potential °? are only those made by described classes 


The affidavit should 
be made within a reasonable time after the facts 
An affidavit framed 
after the lapse of several years is without probative 
The making and recording of an affidavit 
after the commencement of an action of ejectment 
by the purchaser will not vest title in him by rela- 
tion, as of a time previous, so as to enable him to 
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recover.>8 


Contents of affidavits. 
affidavit must be such as to effect the purposes for 


[§ 1440 


The contents of such an 


which they are permitted to be used by the stat- 


ute.” 


An erroneous statement of a particular 
ground for the sale does not vitiate the certificate 


where another sufficient ground exists and is also 


stated.°8 


by an unauthorized person is re- 
ceived in evidence without objection, 
in an action of ejectment, does not 
render it equivalent in probative 
force to the affidavit required by 
statute. Deutsch v. Haab, 135 App. 
Div. 756, £9 ANYSeodas 

54. Mundy v. Monroe, 1 Mich. 68. 

55. Mundy v. Monroe, supra. 

56. Layman y. Whiting, 20 Barb. 
GENY#) 2 5598 

57. Brouillard v. Stimpson, 201 

87 NE 493; Mowry v. 
Sanborn, 65. N: .¥. 681;, Ottow \v. 
Friese, 20 N. D. 86, 126 NW 503, 

[a] An affidavit is defective (1) 
if it shows that the notice of sale 
was not published for a_ sufficient 
length of time. Bunce v. Reed, 16 
Barb. (N. Y.) 347 (the affidavit stated 
that the notice was published “be- 
tween” December 7 and March 1, 
The court held that “between two 
days” was exclusive of both, and 
that accordingly the affidavit did 
not show a publication for eighty- 
four days). (2) But an affidavit 
which fails to show that the proper 
notice of sale under the power was 
given does not operate to bar the 
equity of redemption. Chalmers v. 
Wright, 28 N. Y. Super. 713; Mowry 
v. Sanborn, 65 N. Y. 581; Mowry v. 
Sanborn, 7 Hun (N. Y.) 3880 [rev 
on|other grounds 68 N. Y. 153]. 

[ob] Immaterial errors of form 
are not fatal. Lewis v. Jackson, 165 
Mass. 481, 483 NE 206 (the expres- 
sion, “the said sums when it be- 
came payable,’ was held not to af- 
fect materially the meaning of the 
affidavit). 

[ec] Rendition of an account to 
mortgagor need not be stated in the 


affidavit. Childs v. Dolan, 5 Allen 
(Mass.) 319. 
[d] Disposition of purchase money 


need not be stated. Childs v. Dolan, 
5 Allen (Mass.) 319. 

[e] Amendment. — (1) Amended 
affidavits may be filed according to 
the truth of the case and as to the 
mortgagor at any time. Story v. 
Hamilton, 86 N. Y. 428, 20 Hun (N. Y.) 
183; Mowry v. Sanborn, 62 Barb. 223 
[rev on other grounds 65 N. Y. 581]; 
Bunce v. Reed, 16 Barb: (CN. Y.): 347. 
But see Dwight v. Phillips, 48 Barb. 
(N. -Y.) 116 (it is questionable 
whether in an action of ejectment 
the court may allow an amended af- 
fidavit at the trial, although new 
affidavits might be filed or recorded 
as a foundation for another action). 
(2) An ineorrect recital. as to the 
place of sale may be amended under 
the North Dakota statute. Ottow v, 
Friese, 20 N. D, 86, 126 NW 503. 

{f] Affidavit hela sufficient.— 
Lewis v. Jackson, 165 Mass. 481, 
43 NE 206. 

58. Brouillard v. Stimpson, 201 
Mass. 236, 87 NE 498; De Silva v. 
Turner, 166 Mass. 407, 44 NE 532. 


oe Mowry v. Sanborn, 65 N. Y. 
60. Atkins v. Atkins, 195 Mass. 


124, 80 NE 806, 122 AmSR 221, 11 
LRANS 273; Story v, Hamilton, 86 


Tt must be on affiant’s knowledge and not 
on his information and belief.®® ; 

Effect as evidence. The affidavits are only prima 
facie evidence of the facts stated, and may be con- 
troverted,®° unless they were made an unreasonable 
length of time after the sale.®+ 
than that contained in the affidavit may be intro- 
duced to prove that the steps necessary to foreclo- 


So evidence other 


N. Y. 428; Mowry v. Sanborn, 72 
N. Y. 534; Sherman v. Willett, 42 
N. Y, 146; Mowry v. Sanborn, 62 Barb. 
229 [rev on other grounds 65 N. Y. 
581]; Layman v. Whiting, 20 Barb. 
CN. Y¥.) 559;"Arnot v. McClure, 4 Den: 
(CN. Y.) 41; Grand Forks First M. E. 
Church v. Fadden, 8 N. D. 162, 77 
NW 615; Bond v. Carrall, 71 Wis. 347, 
37 NW 91; Maxwell v. Newton, 65 
Wis. 261, 27 NW: 81. 

“The statute endows affidavits so 
filed and the record thereof with 
certain probative force, whereby they 
become ‘presumptive evidence of the 
matters of fact therein stated, with 
respect to any property. sold,’” 
Deutsch v. Haab, 135 App. Div. 756, 
TST LL SINGS $9 dale ; 

61. Mundy v. Monroe, 1 Mich. 68, 
70 (‘Although the statute allows 
these recorded affidavits to be pre- 
sumptive evidence of the facts con- 
tained in them, it cannot be con- 
strued to exclude other evidence of 
the same facts. The object of the 
law undoubtedly is, while the facts 
are fresh in the recollection of the 
witnesses, to preserve a_ perpetual 
remembrance of the thing, thus 
avoiding the danger of the loss of 
the evidence from defects of mem- 
ory on the one hand, and of perjury 
on the other, at a subsequent pe- 
riod, when litigation in reference to 
the subject matter may make such 
evidence important. These affidavits 
may not be necessary at the time 
of the sale, or perhaps not until 
the time of redemption, if any, has 
expired. But when the purchaser 
has ascertained that he has acquired 
a title, he’ Should at once take the 
necessary steps under the statute to 
preserve the evidence of that title. 
It is true the statute does not pre- 
scribe any time ‘within which this 
is to be accomplished, neither do we; 
it is sufficient that this court see 
that the statute receives such a con- 
struction as that it shall not be 
the means of oppression, fraud or 
injustice. If the party chooses not 
to avail himself of the benefit of 
the statute, but to prove the facts 
of the sale necessary to his title 
in the ordinary mode, he subjects his 
witnesses to the ordeal of a cross- 
examination, by which every particu- 
lar in relation to the regularity and 
sufficiency of the proceedings may 
be tested. Can it be supposed that 
it was the intention of the legis- 
lature to allow a party claiming title 
under a statutory mortgage sale, 
after the lapse of eight years, and 
after suit commenced, to procure an 
ex parte affidavit of these facts, 
and use that as the only evidence 
of the publication—thus dispensing 
with the rule of evidence requiring 
a careful examination of the wit- 
ness in open court, and allowing the 
opposite party the opportunity of a 
cross-examination? We think such 
a course, if tolerated, might lead to 
great abuse of the statute’). Chal- 
mers Ve Wirigsht,) 28. IN. (Yau Supers 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 1440-1441] 


sure have been taken.? Indeed, the legislature may 
make the certificate prima facie evidence not only 
of the facts contained in it, but also of all prior 
facts necessary to a valid exercise of the power.®* 

Effect as conveyance. In some jurisdictions the 
statutes °* make the affidavits of publication of no- 
tice and of the facts of the sale equivalent to a deed 

when the holder of the mortgage is the purchaser 
at the sale, and where such affidavits are filed, no 
deed is necessary to vest title in him; and the 
effect of the filing of the affidavits as a statutory 
conveyance has been extended to cases where the 
purchaser is a third person.** After they have been 
properly recorded, the affidavits are deliverable to 
the purchaser.*? 

[§ 1441] 12. Report and Confirmation of Sale. 
In some states the trustee making a foreclosure 
sale is required to report the sale to a court of com- 
petent jurisdiction for confirmation or ratification.®§ 
Until such confirmation no title passes to the pur- 
chaser,®® and if, in the meantime, the buildings and 
improvements on the land are destroyed, he is re- 
leased from liability.*° The failure of the trustee 
to make such report, or the making of an imper- 
fect report, will not alone be ground for setting 
aside the sale; but he will be‘ordered to file a proper 
report.‘t On the coming in of the report the court 
obtains jurisdiction of the case,’? and thereupon, 
and at any time before ratification, parties in inter- 
est are permitted to file objections or exceptions 
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to the sale,’* which they must support by competent 
evidence.** Upon exceptions to the report the court 
cannot determine that a deed purporting to con- 
vey the absolute title is but a mortgage, no pleading 
being filed attacking the genuineness of the trans- 
action.*® Where property is sold under a second 
mortgage under an agreement with the purchaser, 
the second mortgagee, that a first mortgage is to be 
paid out of the proceeds and that the property is 
to be conveyed free from encumbrances, and the 
sale is reported as so made, the court, on refusing 
to ratify the sale, may properly refuse to direct the 
attorney making the sale to report it as made sub- 
ject to the first mortgage, as it should have been."® 

Grounds for refusal to confirm. Confirmation of 
the sale will not be refused because of the possibility 
of outstanding rights of creditors and bona fide pur- 
chasers, in the absence of allegations or proof that 
there are existing interests which may jeopardize 
the title.“7 Material defects in the proceedings in 
the execution of the power may justify a refusal to 
confirm the sale.7*  Inadequacy of price may be 
ground for refusal to confirm the sale;’® and in 
determining whether the price was inadequate, the 
market value of the property is to be considered, 
and not the present cost of reproducing the improve- 
ments on the land.®° A sale should not be confirmed 
where the purchaser, prior to the time for confirma- 
tion, discovers an unreleased mortgage on the prop- 


62. “The making, filing, and re-|born, 72 N. Y. 534; Deutsch v. Haab, 71. White v. Malcolm, 15 Md. 529; 
cording of these affidavits are not in|135 App. Div. 756,,.119 NYS 911;]| Atkinson v. Washington, ete., Col- 
the exercise of the power of sale} Bryan vy. Butts, 27 Barb. (N. Y.) |lege, 54 W. Va. 32, 46 SH 253. 
contained in the mortgage, which,| 503 [aff 28 HowPr 582]; Layman vy. 72. Hebb v. Mason, 143 Md. 345, 
as regulated by the statute, must 122 A 318; Beetem v. Garrison, 129 


be strictly pursued, but they are the 
mere evidences of the due exercise 
of such power, prescribed by statute 
for the benefit of the purchaser un- 
der the power, and to perfect his 
title, and perpetuate the evidences 
of it. The power is fully executed 
when a sale has been regularly and 
duly made, pursuant to notice pub- 
lished and served as required by 
law. These affidayits then taking 
the place of a conveyance as the evi- 
dence of the proceedings for the 
foreclosure and of the sale should 
receive the same construction as 
would a conveyance of which they 
are the substitutes, or any other in- 
strument in writing or evidence of 
title. They are but prima facie evi- 
dence of the facts stated, and if they 
directly, or by necessary implication, 
assert an untruth, they may be con- 
troverted, and the fact of publication 
is a matter of public notoriety, easy 
to be proved or disproved, as the case 
may be, and is not a fact the knowl- 
edge of which is necessarily or pos- 
sibly confined to one person, and that 
the affiant, and so not readily dis- 
proved if not true. The statute in 
terms declares the affidavits but pre- 
sumptive evidence of the facts 
stated.” Mowry v. Sanborn, 72 N. Y. 
534, 538. 

63. Burke y. Lacock, 41 Minn. 250, 
42 NW 1016. 

64. See statutory provisions. 

65. Atkins v. Atkins, 195 Mass. 
124, 80 NE 806, 122 AmSR 221, 11 
LRANS 273; Mowry v. Sanborn, 68 
NoVYi e583) Bryan, 'v.) Butts; 27> Barb: 
(N. Y.) 503 [aff 28 HowPr 582]; 
Layman v. Whiting, 20 Barb. (N, 
Y.) 559; Cohoes Co. y.. Goss, 13 Barb. 
tN. .Y.) 137;. Jackson v. ‘Colden, 4 
Cow. (N. Y.) 266; Arnot v. McClure, 
4 Den. (N. Y.) 41; Nau v. Brunette, 
79 Wis. 664, 48 NW 649. 

“The affidavits of publication, etc., 
now take the place of the convey- 
ance formerly executed by the one 
having the power of sale.” Ketcham 
v. Deutsch, 211 N. Y. 85, 88, 105 NE 
85. To same effect Mowry v. San- 


Whiting, 20 Barb. (N. Y.) 559; Arnot 
v. McClure, 4 Den. (N. Y.) 41. 

[a] In Michigan, under Comp. L. 
ec 157, failure to execute and deposit 


the deed, or any affidavit or fact 
of the sale, with the register of 
deeds, until after the expiration of 


one year from the time of sale, ren- 
dered the foreclosure and sale in- 


ese Doyle v. Howard, 16 Mich. 
[bl] “At common law the title 


could be conveyed only by a deed 
from the mortgagee to the purchaser, 
and as the mortgagee could not con- 
vey to himself, he could not acquire 
a title through a sale under the 
power.”’ Layman v. Whiting, 20 
Barba—eN.,. Y:) 2559; -561. 

66. Ketcham v. Deutsch, 211 N. 
Y. 85, 105 NE 85; Deutsch v. Haab, 
Lda App. Divi 1-156; 2 119% NYS” Sait: 
Cowdrey v. Turner, 85 Hun 451, 32 
NYS 889; Howard v. Hatch, 29 Barb. 
(N. Y.) 297; Layman v. Whiting, 20 
Barb. (GN: Y¥2=559) 

67. Deutsch v. Haab, 135 App. 
Divavio6y LLNS: 9110 

68. See statutory provisions. 

“Instead of a regular proceeding 
for foreclosure, the agreement of 
parties, as expressed in the power 
contained in the deed of mortgage, 
is substituted for a decree of sale, 
and upon report to and final ratifi- 
cation by the court, the sale has all 
the judicial sanction that it could 
have on more formal proceedings.” 
Hebb v. Mason, 143 Md. 345, 353, 122 
A 318 [quot Cockey v. Cole, 28 Md. 
276, 283, 92 AmD 684]. 

69. Turpin v. Derickson, 105 Mu. 
620, 66 A 276; In re Sermon’s Land, 
182 N. C. 122,.108-SH 497, 17 ALR 
965. 

[a] Bule applied.—Purchasers at 
a trustee’s sale have no such inter- 
est in the properties before the sales 
are ratified as to give them the right 
to apply to a court of equity to cor- 
rect the title to the property sold 
them by the trustee. Turpin v. 
Derickson, 105 Md. 620, 66 A 276, 

70. In’ re Sermon’s Land, 182 N. 
C. 122, 108 SE 497, 17 ALR 965. 


Md. 664, 99 A 897; Patapsco Guano 
Co. v. Elder, 53 Md. 463; Hubbard v. 
Jarrell, 23 Md. 66; Wilson v. Watts, 
OU Md 3.56; 

73. Hebb v. Mason, 148 Md. 345, 
122 A 318; Beetem v. Garrison, 129 
Md. 664, 99 A 897; Aukam v. Zant- 
zinger, 94 Md. 421, 51 A 93; Chew v. 
Tome, 93 Md. 244, 48 A 701; Patapsco 
Guano Co. v. Elder, 53 Md. 463; 
White v. Malcolm, 15 Md. 529; Gayle 
v. Fattle, 14 Md. 69. 

[a] Q@ne having an option to pur- 
chase land may except to the ratifi- 
cation of a sale made under a mort- 
gage. Wingert v. Brewer, 116 Md. 
518, 82) A157. 

74. Haskie v. James, 75 Md. 568, 
23 A 1030; Roberts v. Loyola Per- 
petual Bldg. Assoc. 74 Md. 1, 21 


A 684, 

75. Hill -v.. Pettit, 66 SW 190) (23 
KyL 2004. 

76. Webster v. Williams, 143 Md. 


162, 121 A913. 

77. Tolson v. Williams, 136 Md. 
611, 110 A 881. 

78. Carroll v. Hutton, 88 Md. 676, 
41 A 1081. 

Material defects: 
Ground for setting aside see infra 


“§ 1489. 

Vitiating sale generally see supra 
§ 1377. 

79. Cockey v. Hampson, 140 Md. 


551, 118 A 72; Shirk v. Cornell, 136 
Md. 390, 111 A 217; Boynton v. Rem- 
son, 133 Md, 101, 104 A 527; Dunlop 
v. Chenoweth, 90 N. J. Eq. 85, 105 
A 592. 

[a] Price held not so grossly in- 
adequate as to prevent confirmation, 
Dunlop v. Chenoweth, 90 N. Eq. 
85, 105 A 592. 

{b] Evidence held sufficient to 
show that mortgaged property 
brought the full price on foreclosure. 
Shirk v.. Cornell,’ 1386 Md., 390, Di1 
A 217; Davis v. Blackiston, 108 Md. 
640, 71 A 89. 

Ground tor setting aside sale see 
infra § 1490. 

80. Cockey v. Hampson, 140 Md. 
551,,118 A 72. 
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erty exceeding the purchase price.8t- Where con- 
firmation is resisted by the purchaser on the ground 
of defects in the title, the court will not determine 
whether the title is good or bad absolutely, but only 
whether its validity is free from reasonable doubt.*? 

Dismissal of proceedings. An assignee who sells 
the property at foreclosure sale cannot, without the 
consent of the purchaser, affect his rights by dis- 
missing the exceptions to confirmation.** 

Operation and effect of confirmation. The doc- 
trine of res judicata applies as it does to other ju- 
dicial proceedings;** and objections heard and de- 
termined therein are conclusively settled as against 
the party making them, and he cannot thereafter 
raise the same objections in any collateral proceed- 
ing.*> But it has been held that, where fajlure to 
comply with conditions precedent to a sale render 
the sale absolutely void, a confirmation of the sale 
will not validate it.8° Confirmation of a sale under 
a power in a second mortgage, subject to the first 
mortgage, does. not preclude suitable action by the 
first mortgagor to question the validity of part of 
the claim secured by his mortgage.** 

Effect of reversal of order of confirmation. A 
trustee’s sale is not vacated by the reversal, on ap- 
peal, of the order ratifying the sale.** 

[§ 1442] 13. Certificate of Sale. In some juris- 
dictions the statutes provide that on foreclosure 
under a power the officer or person making the sale 
shall issue to the purchaser a certificate of sale,°° 
if sufficient in form and substanee,?°® will 
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executed.° Immaterial inaccuracies or errors in 
the certificate will not invalidate the foreclosure,?? 
and an ambiguous certificate may be explained. 

By whom executed. A sheriff making the sale 
should execute the certificate in his official capac- 
ity,°* but the mere failure to recite in the certificate 
that the sale was made by him as sheriff is not fatal 
where the instrument is signed by him as such. 
Where the sale is made by a deputy sheriff, he may 
also make and acknowledge the certificate.°® In 
some jurisdictions the deputy making the sale exe- 
cutes the certificate in his own name; and in 
others the certificate must be executed in the name 
of the sheriff by the deputy;°* but the fact that the 
deputy incorrectly executes the certificate in his 
own name has been held not to be fatal to the valid- 
ity of the sale.°® Under a statute providing that 
the officer or other person making a foreclosure 
sale shall make the certificate of sale, such certificate 
is properly executed by the sheriff, although the sale 
is actually made by the under sheriff. 

Contents. Construing particular statutory pro- 
visions it has been held that the certificate must 
contain a description of the mortgage under which 
the sale was made;” a description of the property 
sold;* the name of the purchaser ;* and a statement 
of the time when the period allowed for redemption 
will expire.® 

Record of certificate. Under some statutes the 
certificate must be recorded,® but it has been held 
in some jurisdictions that the provision for record- 
ing the certificate is merely directory.’ 


which, 

pass title to the purchaser without any deed being 
81. Oldenburg v. Regester, 118 

Mad. 394, 85 A 411. 
82. Chew v. Tome, 93 Md. 244, 

48 A 701. 
83. Long v. Worden, (Md.) 128 

A 745. 


84. Felgner v. Slingluff, 109 Md. 
AA NL ASS TS. 

85. Dill v. Satterfield, 34 Md. 
52. 

86. Craig v. Meriwether, 84 Ark. 
298, 105 SW 585. 

{a] MTlustration.—The rule that 
an omission to comply with the stat- 
ute regulating probate sales and re- 
quiring an appraisement prior to 
the sale cannot be taken advantage 
of after confirmation, since that act 
cures all such defects, cannot be ap- 
plied to violations of Kirby Dig. 
§§ 5416, 5417, regulating proceedings 
in pais for foreclosure of mortgages, 
since a failure to comply therewith 
renders the foreclosure void. Craig 
v. Meriwether, 84 Ark. 298, 105 SW 
585. 

87. Strohmeyer v. Remson, 135 
Md. 439, 109 A 105. , 

83. Holthaus v. Nicholas, 41 Md. 
241. 

8g9. See statutory provisions; 
infra notes 90-8. 

90. Johnstone v. Scott, 11 Mich. 
232; Crombie v. Little, 47 Minn. 581, 
50 NW 823; Richards v. Finnegan, 45 


and 


Minn. 208, 47 NW 788; Goenen v. 
Schroeder, 18 Minn. 66; Hayes v. 
Frey, 54 Wis. 503, 11 NW 695. 


91. See cases infra this note. 

[a] In Alabama (1) a foreclosure 
by sale under a power, although only 
a certificate of purchase is given, 
vests in the purchaser the same title 
that would pass. by a _ foreclosure 
deed. Balenger v. Whitt, 208 Ala. 
655, 95 S 10. (2) A memorandum of 
mortgage foreclosure sale by the 
auctioneer was not’ required, by 
Code (1907) § 4896, to be witnessed. 
Williams vy. Oates, 212 Ala. 396, 102 
S 712. (3) But the sale is valid 
without a certificate. Wildman v. 
Means, 94 S 823. 


{b] In Minnesota, the certificate 


of sale, when recorded, operates as 
a conveyance of the property to the 
purchaser 


period for redemption. 


upon expiration of the 
Lindgren v. 


Lindgren, 73 Minn. 90, 75 NW 1034; 
Cable v. Minneapolis Stock-Yards, 
ete., Co.,. 47 ‘Minn: 417,,..50 NW 5285 


Smith v. Buse, 35 Minn. 234, 28 NW 


ae Donnelly v. Simonton, 7 Minn. 
[c] In North Dakota the certifi- 


eate of foreclosure sale is only evi- 
dence of what transpired for the 
purposes of record notice, to protect 
purchasers against intervening 
claims and to show who may become 
entitled to a deed, and it conveys 
no title. North Dakota Horse, etc., 
Co. v. Serumgard, 17 N. D. 466, 117 


ay 453, 188 AmSR 717, 29 LRANS 
5 


92. Da Silva v. Turner, 166 Mass. 
407, 44 NE 582; Golcher v. Brisbin, 
20 Minn. 453; Maxwell v. Newton, 65 
Wis. 261, 2% NW 31. 

[a] Thus, a sale was held valid, 
although the certificate of sale did 
not state directly the amount se- 
cured but stated that the mortgage 
bearing the date of June 3 was ac- 
knowledged on June 4, 1857, and al- 
though the record of the certificate 
did not describe the land correctly, 
there being a fatal error in the de- 
scription. Cable v. Minneapolis 
Stock-Yards, ete., Co., 47 Minn. 417, 
50 NW_ 528. 

93. Richards v. Finnegan, 45 
Minn. 208, 47 NW 788 (the certifi- 
cate of sale stated the time of sale 
as 10 o’clock, and also as 11 o’clock; 
it was held that the certificate did 
not estop the mortgagor from show- 
ing that the sale was made before 
the time advertised). 


oem Merrill vy. Nelson, 18 Minn. 

95. Merrill v. Nelson, supra. 

96. Wilson v. Russell, 4 Dak. 
876, 31 NW 645; Burke v. Lacock, 41 
Minn, 250, 42 NW 1016; Merrill v. 
Nelson, 18 Minn. 366; McCardia v. 


Billings, 10 N. D. 373, 87 NW 1008, 
88 AmSR 729. 


97. Burke v. 41 Minn. 
250, 42 NW 1016. 

98. McCardia v.- Billings, 10 N. 
D. 373, 87 NW 1008, 88 AmSR 729. 
99. Hodgdon vy. Davis, 6 Dak. 21, 

NW 478. 

1. Morrissey v. Dean, 97 Wis. 302, 
72 NW 873. 

2. Golcher v. Brisbin, 20 Minn. 4538. 

[a] Mere error in stating the 
amount of the note secured by the 
mortgage does not necessarily viti- 
ate the certificate. Cable v. Minne- 
apolis Stock-Yards, ete., Co., 47 Minn. 


417, 50 NW 528 
3. Smith v. Buse, 35 Minn. 234, 
NW 220; Lowry v. Tilleny,' 31 


28 
Minn. 500, 18 NW 452. 

4  Kenaston v. Lorig, 81 -Minn, 
454, 84 NW 323 (a certificate pur- 
porting to be made to “the estate of 
Anthony Huyck, deceased,” is void 
for want of a capable grantee). 

5. Johnstone vy. Scott, 11 Mich. 
232; Lindgren vy. Lindgren, 73 Minn. 
90, 75 NW 1034; Cable v. Minneapo- 
lis Stock-Yards, ete., Co., 47 Minn. 
417. 50 NW 528; Wells v. Atkinson, 
24 Minn. 161; Hayes v. Frey, 54 Wis. 
503, 11 NW 695 

[al Sufficient compliance. — A 
statement that the premises “are 
subject to redemption. within the 
time and according to the statute” 
is a sufficient compliance with the 


Lacock, 


statute, the certificate itself being 
aarent Wells v. Atkinson, 24 Minn. 
161. 


6 Hudson v. Upper Michigan 
Land Co., (Minn.) 206 NW 44; Ryder 
ve Hulett, 44 Minn. 353, 46 NW 559; 
Merrill v. Nelson, 18 Minn. 366: 
Johnson v. Day, 2 N. D. 295, 50 NW. 


701. 

7. Grove _v. Great Northern Loan 
Co., 17° N, ®D. 352, 116 NW 345, 138 
AmSR 707; Johnson v. Day, 2 N. D. 
295. 297, 50 NW 701. 

“The difficulty lies in ascertaining 
just what result follows this omis- 
sion. The statute gives us no light 
upon that subject, nor has the point 
ever been adjudicated by the court 
of last resort in this jurisdiction, 


For later cases, Gevelopments and changes in the law see cumulative Annotations, same title, page and note number, 


te 
ve 


a 7% s 


Me te inte he ra eek ye 


§§ 1442-1444] 


Effect as evidence. Such a certificate is supported 
by a presumption of regularity and is prima facie 
evidence of the validity of the acts which it re- 


eites.® 


to Deed. 
in the purchaser an equitable title, 


and while a trustee cannot avoid the effect of a 
sale under a power by refusing to execute a deed,’® 
the purchaser is ordinarily entitled to a deed; 1! 
and until it is executed and delivered to him he does 
not usually acquire the full legal title to the prem- 
ises,?2 save in those jurisdictions where an affidavit 
and record of sale,'* or a certificate of sale,'* oper- 
The sale, however, even be- 
fore the deed is executed, operates to satisfy the 
The purchaser is 
entitled to have the deed delivered within a reason- 
able time,1® upon payment or tender of the purchase 


ates as a conveyance. 


mortgage or trust obligation.?® 


nor do we find the specific point 
passed upon by any court under a 
statute similar to ours. We are left 
to such light as we may obtain from 
general principles and the design 
and purpose of the enactment. It 
has been held in New York, in Jack- 
son v. Young, 5 Cow. 269, 15 AmD 
473; and in Minnesota, in Barnes v. 
Kerlinger, 7 Minn. 82, under statutes 
requiring a sheriff’s certificate of 
sale of realty under execution, that 
such statutes were directory ‘only, 
and that an entire omission of the 
certificate would not invalidate the 
sale. And in Massachusetts, in Rob- 
bins v. Rice, 7 Gray 202, under a 
statute requiring a sheriff in certain 
eases of sale of real estate to have 
his proceedings under the execution 
recorded in the proper office before 
he returned his execution, it was 
held that such requirement was for 
the protection of subsequent attach- 
ing creditors and bona fide pur- 
chasers, and that the defendant had 
no interest in its fulfillment. After 
full consideration we reach the con- 
clusion that the principle of those 
cases must apply to this case. The 
mortgagor who executes a mortgage 
containing a power of sale is bound 
to know of his own default, and 
bound to know that by such default 
the power executed by him becomes 
as active and efficient in applying 
the mortgaged property to the pay- 
ment of the debt secured as would 
a decree of court, and he is as much 
bound to take notice of all that is 
subsequently done under such power 
as he would be of all subsequent 
proceedings under a decree of fore- 
closure; and having, in law, full 
knowledge of the time, place, man- 
ner and amount of the sale under 
the power, he cannot be benefited in 
any manner by filing the duplicate 
eertificate, or prejudiced by the 
failure to file it. The duplicate cer- 
tificate is to be filed by the person 
making the sale, and over whom the 
purchaser has no control, and it may 
be filed at any time within ten days 
after the purchaser has parted with 
his money. It would not be right 
or reasonable to hold that the pur- 
chaser’s rights could be destroyed 
by the subsequent negligence of the 
person making the sale, and against 
which the purchaser is powerless to 


guard. But, in the absence of such 
duplicate certificate in the proper 
office, junior incumbrancers, or at- 


taching creditors of the mortgagor, 
would have no means of knowing 
whether default had been made by 
the mortgagor, or when the right to 
redeem would expire, or the amount 
necessary therefor. For their pro- 
tection the filing of the duplicate 
certificate is highly necessary, and 
its absence may furnish a ground 
of action against the negligent party, 
but does not affect the validity of 


[§ 1443] H. Conveyance to Purchaser—1l. Right 
While a valid foreclosure sale may vest 
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‘price 17 and the 


allowed 
ings to 
trustee ; 


without a deed,° 


position of the 
raised.?? 
The death of 


the sale.’ Johnson v. Day, supra. 

8. Williams v. Oates, 212 Ala. 396, 
102 S 712; Mosness v. Lacy, 73 Minn. 
283, 76 NW 384; Casey v. McIntyre, 
45° Minn. 526, 48 NW 402; Burke v. 
Lacock, 41 Minn. 250, 42 NW 1016; 
Sanborn v. Petter, 35 Minn. 449, 29 
NW 64; Nelson vy. Central Land Co., 
35 Minn. 408, 29 NW 121; Merrill v. 
Nelson, 18 Minn. 366; Goenen v. 
Schroeder, 18 Minn. 66. 

9. Morgan v., Kendrick, 91 Ark. 
394, 121 SW 278, 184 AmSR 78. 

[a] Sale without a deed does not, 
except by statute, vest the legal title 
in the purchaser. McClendon v. 
Equitable Mortg. Co., 122 Ala. 384, 
20) SesOs ELD Ds wa kdets GR. Licoly 
Johnson v. Jonnson, 27 S. C. 309, 3 
SE 606, 13 AmSR 636. 

10. Hood y. Adams, 124 Mass. 481, 
26.AmR 687. 

11. Huston v. Seeley, 27 Iowa 183. 

12. U. S.—Blackshear v. Dothan 
First Nat. Bank, 261 Fed. 601. 

Mass.—Beal v. Attleborough Sav. 
Bank, 248 Mass. 342, 142 NE 789; 
Pilok v. Bednarski, 230 Mass. 56, 119 
NE 360. 

‘eee anes v. Smith, 4 Minn. 

N. D.—North Dakota Horse, etc., Co. 
v. Serumgard, 17 N. D. 466, 117 NW 
453, 188 AmSR 717; 29 LRANS 508. 

R. I.—Tripp v. Ide, 3 R. I. 51. 

[a] In Alabama a valid sale un- 
der a power in a mortgage is effective 
as to the mortgagor and his heirs, 
without a deed to the purchaser, to 
extinguish the debt and cut off the 
equity of redemption, reducing it toa 
mere statutory right to redeem upon 
compliance with the conditions pre- 
scribed in the statute. Bellenger v. 
Whitt, 208 Ala. 655, 95 S 10; Wildman 
v. Means, 94 S 823; New Brockton 
Bank v. Dunnavant, 204 Ala. 636, 87 
S 105; Jackson v. Tribble, 156 Ala. 
480, 47 S 810; Drake v. Rhodes, 155 
Ala, 498, 46 S 769, 1830 AmSR 62; 
Woodruff v. Adair, 131 Ala. 530, 32 
S 515; Hambrick v. New England 
Mortg. Security Co., 100 Ala. 551, 13 
S 778; Tipton v. Wortham, 93 Ala. 
321, 9 S 596; Durden v. Whetstone, 
92 Ala. 480, 9 S 176; Mewburn v. 
Bass, 82 Ala. 622, 2 S 520; Comer v. 
Sheehan, 74 Ala. 452; Cooper v. 
Hornspy, 71 Ala. 62 [overr Jackson 
v. Seott, 67 Ala. 99]. 

[b] In Manitoba it is held that a 
contract to sell is sufficient, without 
any conveyance. Campbell v. Im- 
perial Loan Co., 18 Man. 144, 8 West 


‘LR 144. 
13. See supra § 1440. 
14. See supra § 1442, 
15. Evans v Rhode Island Hospi- 


tal Trust-Co., 67 Minn. 160, 69 NW 
715, 1069; Brown v. Tucker, (Tenn. 
Ch.) 39 SW 346. 

16. Strother v. Law, 54 Ill. 413; 
Demarest v. Wynkoop, 3 Johns, Ch. 
(N. Y.) 129, 8 AmD 467. 

{a] Delay in execution of deed.— 


rat, Cr J.4% 991 


expiration of the period, if any, 


vor redemption; 1® and may take proceed- 
compel its execution by the mortgagee or 
79 unless he has agreed to allow the owner 
to redeem; *° or he may have a decree establishing 
his title on a proper application to the court and 
proot of his rights.*? ‘ln a proceeding to test the 
purchaser’s right to a deed the question of the dis- 


proceeds of the sale cannot be 


the purchaser before confirmation 


of the sale does not avoid the sale, but it may be 
confirmed by the court and a deed ordered on the 
motion of any party interested, as if such death 
had not occurred.?* 

[§ 1444] 2. By Whom Executed. The execution 
of a power of sale and of the deed given in pur- 
suance thereof, being a proper subject of contract 
between the parties,?4 may be conterred on any 


Where, in a contest concerning land 
sold on foreclosure of a mortgage 
under a power of sale, no deed is 
produced except one executed nine- 
veen years atiter the sale, and pur- 
porting to be made for better secu- 


rity, a deed contemporaneous with 
the sale will be presumed. Demarest 
v. Wynkoop, 3 Johns. Ch. (N. Y.) 


129, 8 AmD 467. See Jones v. Hag- 
ler, 95 Ala. 529, 10 S 845 (where the 
court refused to hold that a delay 
of twelve years in executing the deed 
was in itself a badge of fraud); 
Bennett v. Morrison, (Colo.) 242 P 
636 (rights of grantor of trust deed 
held completely extinguished, where 
trustee’s deed was undelivered after 
more than twenty-five years). ary 

17. Ga.—Carrington vy. Citizens’ 
Bank, 144 Ga. 52, 85 SE 1027; Dwelle 
v. Blackshear Bank, 115 Ga. 679, 42° 
SE 49. 

flowa.—Cook v. Dillon, 9 Iowa 407, 
74 AmD 354. : 
_ Miss.—Lewis v. Woods, 5 Miss. 86, 
'34 AmD 110. 
Py mecdieraeed v. Hammond, 16 Mo. 

a 

Tenn.—McKarsie v. Citizens’ Bldg., 
etey, ASSoc,,,(Ch.))_538 3S W 1007. 

Eng.—Allen v. Martin, 5 Jur. 2389. 

[a] Where the purchaser is in- 
dulged for a reasonable time, his 
failure to pay when the trustee ten- 
ders a deed forfeits his right as pur- 
chaser altogether, and a subsequent 
tender by him of the amount bid is 
of no effect. Heuer vy. Rutkowski, 18 
Mo. 216. 

18. Daniels v. Smith, 4 Minn. 172. 


19. Gaytes v. Franklin Sav. Bank, 
85 Ill, 256. 

20. Wright v. Cobb, (Mo.) 229 SW 
Wea 

21. Brunson v. Morgan, 84 Ala. 
598,°4 S 589. 

22. Mendelsohn y. .Blaise, 52 La. 
Ann. 857, 27 S 338. 

23. Cronkhite v. Buchanan, 59 
Kan. 541, 58 P 863, 68 AmSR. 379. 

24. Lang v. Stansel, 106 Ala. 389, 


17 S 519; Woods v. Rozelle, 75 Miss. 
782, 23 S 483; Leake v. Caffey, (Miss.) 
19 S 716; Corder v. Morgan, 18 Ves. 
Jr. 344, 34 Reprint 347, 18 ERC 442. 

[a] Covenant may be _ inserted 
in the mortgage providing that in 
case of a sale under the power the 
mortgagor shall join the donee of 
the power in executing an assignment 
or conveyance to the purchaser. Such 
covenant is held to be for the benefit 
of the mortgagee, and not of the pur- 
chaser. Corder v. Morgan, 18 Ves. 
Jr. 344, 34 Reprint 347, 18 ERC 442; 
Clay v. Sharpe [cit Corder v. Mor- 
gan, 18 Ves. Jr. 346, 34 Reprint 348]. 

{[b] Grantor or mortgagor may ap- 
point a successor in trust and pre- 
seribe the conditions on which such 
successor may sell and convey. 
Irish v. Antioch College, 126 Ill. 474, 
18 NE 768, 9 AmSR 638. See gen- 
erally supra §§ 176-190. 


992 [41 C.J.] 


competent person.”° 


who made the sale.*° 


cution of the power, 


other purchaser.** 


25. Gamble v. Caldwell, 
577, 12 S 424. 

[a] Deed by auctioneer.—(1) A 
mortgagor may, by a provision in the 
mortgage, authorize the auctioneer 
who shall sell the property under 
the power in the mortgage to execute 
a conveyance to the purchaser, the 
mortgage being a power of attorney 
to that end. Gamble v. Caldwell, 98 
Ala, 577, 12 S 424. (2) But a deed 
executed by an auctioneer appointed 
by assignees who are without the 
legal title is invalid. Sanders v. 
Cassady, 86 Ala. 246, 5 S 503. 

[b] Suitable person to be ap- 
pointed.—The deed of trust did not 
appoint the person by whom the sale 
under the power should be made. 
But it stipulated that on default in 
the payment of the debt the trust 
should be executed by some suitable 
person, to be appointed in writing by 
any person interested in the trust 
fund. A conveyance by a person so 
appointed was held valid. Lang v. 
Stansel, 106 Ala. 389, 17 S 519. 

26. Ala.—Jackson v. Tribble, 156 
Ala. 480, 488, 47 S 310 [cit Cyeli 
pee v. Stansel, 106 Ala, 389, 17 
1 
aye = Mogarty v. Sawyer, 17 Cal. 
ov . 

Colo.—Kenney v. Jefferson County 
Bank, 12 Colo. A. 24, 54 P 404, 


Dak.—Wilson vy. Russell, 4 Dak. 
376, 31 NW 645. 
Ga.—Payton v. McPhaul, 128 Ga. 


510, 58 SE 50, 11 AnnCas 163. 
Ill.— Heath v. Hall, 60 Ill. 344. 
Mass.—Valentine v. Piper, 22 Pick. 
85, 38 AmD 715. 
33 


Mich.—Hoffman v, Harrington, 
Mich. 392. 
Miss.—McNeill v. Lee, 79 Miss. 455, 


30 S 821. 

Mo.—Ivy v. Yancey, 129 Mo. 501, 
31 SW 937. 

Tenn.—Williams Vv. Otey, 8 


Humphr. 563, 47 AmD 632. 
Tex.—Hunter v. Wooldert, 55 Tex. 


433. 

Wis.—Hayes v. Frey, 54 Wis. 503, 
11 NW 695. 

[a] Power cannot be delegated 


unless authorized by the instrument 
creating it. Leake v. Caffey, (Miss.) 
19 S 716; Cassady v. Wallace, 102 
Mo. 575, 15 SW 138. See generally 
supra § 1375. 

[b] Trustee’s power of attorney.— 
If a trust deed authorizes the trustee 
or his attorney to sell the mortgaged 
property, and a sale is made by the 
trustee’s attorney under a power of 
attorney not under seal, the pur- 
chaser will acquire an equitable, not 
a legal, title, because a power of at- 
torney to sell and convey must be of 
equal dignity with the deed. Watson 


Authority to execute a convey- 
ance to the purchaser at a foreclosure sale is neces- 
sarily ineident to the power of sale.?® 
may therefore be executed, according to the cireum- 
stances of the case, by the trustee in a deed of 
trust; 27 by the mortgagee having a power of sale; 8 
by his assignee; 7° or by the sheriff or other officer 
If a deed of trust is given 
to two or more trustees, all must join in the exe- 
cution of the deed made in pursuance of the exe- 
unless it is otherwise pro- 
vided; *+ but one of two or more trustees may 
execute the deed if the deed of trust so provides.°? 
Neither the grantor of the power to sell nor the bene- 
ficiary need join the trustee in a deed to the pur- 
chaser at a sale in pursuance of the power.** 
trustee in a deed of trust who sells the mortgaged 
property for default in one of a series of notes 
conveys the legal title to the purchaser and cannot 
under a second sale convey another title to an- 
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The deed 


assigns.°6 


to him.39 


A 


Mortgagee or trustee as purchaser. 
gagee or trustee has authority to purchase at the. 
sale,?7 and does purchase, he may make the deed 
directly to himself; ** or he may execute the deed 
to a third person and have the latter convey back. 
A mortgagee selling to himself is bound 
to complete the purchase just as if he were a stran- 
ger to the mortgage; *° he cannot, by ignoring the 
sale and failing to execute a deed to himself as pur- 
chaser, maintain an action on the debt where the. 
amount of his bid was sufficient to extinguish it.4+ 

In whose name. 


[§ 1444 


An administrator of the mortgagee may convey 
the estate in the exercise of the power contained 
in the mortgage.*® 
signee of a mortgagee who has also obtained a con- 
veyance from the heir of the assignee to a trustee 
for himself may exercise the power given to the 
mortgagee, his heirs, executors, administrators, and 


So the administrator of the as- 


If the mort- 


Unless the mortgage otherwise 


provides,*? the mortgagee or sheriff should not, exe- 


98 Ala.] v. Sherman, 84 Ill. 263. 


27. Taylor v. Agricultural, etc., 
Assoc., 68 Ala. 229; Balfour-Guthrie 
Inv. Co. v. Woodworth, 124 Cal. 169, 
56 P 89; Kenney v. Jefferson County 
Bank, 12 Colo. A. 24, 54 P 404. 

28. Payton v. McPhaul, 128 Ga. 
510, 58 SE 50, 11 AnnCas 163; Heath 
v. Hall, 60 Till. 344. 

[a] Revocation by death of donor. 
—A deed executed by the donee of 
the power is not valid, although the 
donor is dead. The power to sell in 
a mortgage is held revoked by the 
death of the donor. Johnson v. 
Johnson, 27 S. C. 309, 3 SE 606, 13 
AmSR _ 636. See generally supra 
§ 1348. 

29. Heath v: Hall, 60 Til, .1844; 
Holmes v. Turner’s Falls Co., 150 
Mass. 535, 23 NE 305, 6 LRA 283; 
Lowry v. Mayo, 41 Minn. 388, 43 
NW 78. 

[a] An assignee holding the legal 
title may execute the power as fully 
where he holds the mortgage as ‘‘col- 
lateral security” as where the assign- 
ment is absolute. Holmes v. Turner’s 
Falls Co., 150 Mass. 535, 23 NE 305, 
6 LRA 283. 

[b] If the debt is not evidenced 
by any instrument assignable at law, 
but only by a mortgage assignable 
in equity alone, a sale and deed may 
not be made by the assignee of the 


mere Aes. Mason v. Ainsworth, 58 
[co] Assignment must be acknowl- 


edged.—Lowry v. Mayo, 41 Minn. 
Kae NW 78. See generally supra 


[ad] When an assignment has been 
canceled, the assignee may not exe- 
cute the power and make a convey- 
ance to the purchaser at a sale. 
Dempster vy. West, 69 Ill. 613. 

30. Wilson v. Russell, 4 Dak. 376, 
31 NW 645; Hoffman v. Harrington, 
33 Mich. 393° Ivy v. Yancey, 129 Mo. 
502, sl US WwW 937; Hayes v. Frey, 54 
Wis. 5038, 11 NW 695. 

[a] Ex-sheriff.—The deed, is prop- 
erly made by the sheriff who made 
the sale, although his term of office 
has in the meantime expired. Hoff- 
man v. Harrington, 33 Mich. 392; 
eyes v. Frey, 54 Wis. 503, 11 NW 

[b] Where the sale was made by 
a deputy sheriff (1) the deed is prop- 
erly executed by his principal, or by 
the latter’s successor in office. Wil- 
son v. Russell, 4 Dak. 376, 31 NW 
645; Morrissey v. Dean, 97 Wis. 302, 
72 NW 873. (2) A certificate by a 
deputy, not in the name of his prin- 
cipal, while irregular, is not invalid. 
(Hodgdon v. Davis, 6 Dak. 21, 50 NW 
478), (3) for the acts of a deputy in 
such cases are those of the sheriff 


himself (Wilson v. Russell, supra). 

31. Loveland v. Clark, 11 Colo. 265, 
18 P 544. 

32. Loveland v. Clark, supra (the 
deed of trust was given to two trus- 
tees, ‘‘with power to act severally, 
and each independent of the other’): 

33. Barnard v. Duncan, 38 Mo. 170, 
90 AmD 416. 

34. Koester v. Burke, 81 Ill. 436. 

35. Lewis v. Wells, 50 Ala, 198. 

36. Saloway v. Strawbridge, 1 Kay 
& J. 371, 69 Reprint 502 [aff 7 De G. 
ae G. 594, 56 ErgCh 460, 44 Reprint 
32] 

37. See supra § 142 

38. Pilok v. Pe ae. 230 Mass. 
56, 119 NE 360; Gilson v. ‘Nesson, 208 
Mass. 368, 94 NB 471; Hood v. Adams, 
124 Mass. 481, 26 AmR 687; Hall v. 


Bliss, 118 Mass. 554, 19 AmR 476; 
Jones Vv... Pullen, 115 No ©.) 4657820 
SE 624; Woonsocket Sav. Inst. v. 
American Worsted Co. 13 R. I. 
ne Marsh -v. Hubbard, 50 Tex. 
03. 

[a] In Alabama (1) a deed by the 


mortgagee to himself, as purchaser, 
at a sale under a power has been 
held valid. Jackson v. Tribble, 156 
Ala. 480, 488, 47 S 310 [cit Cyc]. 
(2) Furthermore it has. been held 
that, even if it is conceded that such 
deed is insufficient under the power, 
yet, under the law in that jurisdic- 
tion, the legal title was already in the 
mortgagee by virtue of the mortgage. © 
Jackson v. Tribble, supra; Stoden- 
meyer v, Hart, 155 Ala. 243, 46 S 488 
(even if it is conceded that such deed 
is insufficient under the power to con- 
vey title, yet, if the mortgage was 
paid pursuant to such foreclosure 
proceedings, the mortgage conveyed 
the legal title to the purchaser). 

Ss9. Gamble v. Caldwell, 98 Ala. 
577, 12 S 424; Hood v. Adams, 124 
Mass. 481, 26 AmR 687; Dexter v. 
Shepard, 117 Mass. 480. 

40. Hood v. Adams, 124 Mass. 481, 
26 AmR 387. 

41. Hood v. Adams, supra. 

42. Munn v. Burges, 70 Ill. 604; 
Cranston v. Crane, 97 Mass. 459, 93 
AmD 106. 

[a] Deed signed by donee of 
power.—Authority to “make, execute 
and deliver to the purchaser all nec- 
essary conveyances for the pur- 
pose of vesting in him the premises 
sold, in fee simple,’ will support a 
deed signed by the donee of the 
power in his own name. Cranston | 
v. Crane, 97 Mass. 459, 98 AmD 106. 

[b] Donee’s husband.—In such 
cases, if the donee is a married 
woman, her husband need not join 
in the deed. Cranston v. Crane, 97 
Mass. 459, 93 AmD 106; Heath vy, 
Withington, 6 Cush. (Mags. ) 497. 


For later cases, developments and changes in the law See cumulative Annotations, same title, page and note number. 
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cute the deed in his own name as grantor, but in the 
name of the mortgagor, as the latter’s attorney in 
fact; ** and even where the donee of the power 
is authorized to execute the deed, a deed by the 
auctioneer in his own name will not convey the legal 
title.** But a deed signed by a mortgagee or by 
an attorney in, fact in his own name is a valid exe- 
cution of the power of sale where there are suffi- 
cient recitals to indicate that it was the intention 
of the person so signing to convey in behalf of the 
mortgagor and not in his own behalf.4® In any 
event an equitable title passes, although the mort- 
gagee executes the deed in his own name, and a 
court of equity will aid in establishing the legal title 
in the grantee.*® An administrator who takes a 
mortgage to secure a debt owing to the estate should 
execute the power in his own name, as he has no 
authority to bind the estate in such capacity.‘ 

[§ 1445] 3. To Whom Executed. The successful 
bidder is usually the person to whom the deed should 
be made.*® But it may be made to anyone desig- 
nated by him, or to the assignee of his bid.4®9 A 
deed to the agent of the mortgagor in procuring 
the loan is valid.®° : 

Death of purchaser. In some jurisdictions, where 
the purchaser dies before the sale is completed, the 


deed may be executed in the name of his personal 


representative in trust for the widow and heirs or 
next of kin.5+ 

[§ 1446] 4. Requisites and Sufficiency. The deed 
given by the trustee or mortgagee must contain all 
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the recitals required by the statute.°? Because of its 
evidentiary value and for the sake of avoiding am- 
biguity, it should contain recitals showing that the 
sale was made under and by virtue of the power and 
that the proper steps were taken in executing such 
power,°® although errors or omissions in this respect 
will not vitiate the deed if they do not show a vio- 
lation of the terms of the trust or render the deed 
unintelligible or inoperative as a conveyance; ** but 
these recitals are not absolutely necessary, as parol 
evidence is admissible to show that the sale was 
properly made under the power; and the legal 
presumption of regularity and of compliance with 
official duty dispenses with the necessity of reciting 
the particular steps taken.®® Furthermore, even 
though the absence of necessary recitals may render 
the deed void, it. does not nullify the sale, and a 
court of equity may reform the deed or treat it 
as reformed >? or the defect may be cured by a 
new deed.®® <A trustee’s deed is not invalid because 
the trustee’s name is not mentioned in the body of 
the deed, where reference is made to the record of 
the deed of trust, from which his identity coulda be 
ascertained.®® If the deed conveys ‘‘all the right, 
title, and interest’’ of the mortgagor, this will cut 
off the equity of redemption of a grantee of his.®° 

Covenants of warranty. The deed will not ordi- 
narily contain any covenants of warranty, and the 
purchaser has no right to require such covenants.®* 
If, however, the trust deed empowers the trustee 
to sell and convey with full covenants of warranty, 


43. Ga.—Moseley v. Rambo, 106 
Ga. 597, 32 SE 638. 

Ill.— Speer v. Hadduck, 31 Ill. 439. 

Mo.—Miller v. Evans, 35,Mo. 45. 

N. M.—Cleveland v. Bateman, 21 
N. M. 675, 158 P 648, 653 [cit Cyc]. 

S. C.—Dendy v. Waite, 36 S. C. 569, 
15 SE 712; Johnson v.. Johnson, 27 
S. GC. 309, 3 SE 606, 13 AmSR 636; 
DeWalt v. Kinard, 19 S. C. 286; Web- 
ster v. Brown, 2 S. C. 428. 


44. Sanders v. Cassady, 86 Ala. 
246, 5 S 503. 

45. Garrett v. Crawford, 128 Ga. 
519, 57 SE 792, 119 AmSR 398, 11 


AnnCas 167; Payton v. McPhaul, 128 

Ga. 510, 58 SE 50, 11 AnnCas 163. 
46. Moseley v. Rambo, 106 Ga. 597, 

32 SE 638; Gibbons v. Hoag, 95 Ill. 


45; Mulvey v. Gibbons, 87 Ill. 367. 


47. Wilkerson v. Allen, 67 Mo. 502. 

48. Coler v. Barth, 24 Colo. 31, 48 
P 656; Maloney v. Webb, 112 Mo. 575, 
20 SW 683; Cockrill v. Whitworth, 
(Tenn, Ch.) 52 SW 524. 

49. Jones v. Hagler, 95 Ala. 529, 10 
S 345; Seuthey v. McIntire, 7 App. 
(D. GC.) 447; Johnson v. Watson, 87 
Ill. 535; Bensieck v. Cook, 110 Mo. 


‘173, 19 SW 642, 33 AmSR 422; Massey 


v. Young, 73 Mo. 260. 

50. Seip v. Grinnan, (Tex. Civ. A.) 
36 SW 349. 

51. Lewis v. Wells, 50 Ala. 198. 

[a] Certificate of sale to an estate 
merely is invalid. Kenaston y. Lorig, 
81 Minn. 454, 84 NW 323. 

52. Pratt v. Skolfield, 45 Me. 386; 
Carter v. Reeves, 75 Mo. 104. 

53. Ark.—Keller v. Whittington, 
106 Ark. 525, 153 SW 808. 

Cal.—Duncan y. Wolfer, 60 Cal. A. 
720, 212 P 390. 

Colo.—Empire Ranch, etc., Co. v. 
Howell, 22 Colo, A. 265, 129 P 245. 

Mich.—Grover v. Fox, 36 Mich. 461. 

Mo.—Porter v. Schofield, 55 Mo. 
303; Pease v. Pilot Knob Iron Co., 49 
Mo. 124. 

[a] Appraisement or waiver 
thereof.—Assuming that the statu- 
tory requirement of appraisement 
upon a mortgage foreclosure may be 
waived by a provision in the mort- 
gage, the deed should either recite 
such appraisement or waiver there- 


[41 C. J.—63] 


of. Keller v. Whittington, 106 Ark. 
525, 153 SW 808. 

[b] Sale en masse or in parcels.— 
Where the deed represents the sale 
aS one made in bulk for a single bid, 
when the sale was in fact in separate 
parcels and on several bids, it is not 


a proper deed. Grover v. Fox, 36 
Mich. 461. 
[ec] Recitals held sufficient.—(1) 


Duncan v. Wolfer, 60 Cal. A. 120, 212 
P 390. (2) Where the notice of a 
trustee’s sale recited that the trustee 
at the request of the owner of the 
promissory bond gave public notice, 
a copy of the advertisement being 
inserted in the deed, that instrument 
is not invalid on the ground that 
there was no recital that the legal 
holder of the notes requested a saie. 
Empire Ranch, etc., Co. v. Howell, 23 
Colo. A. 265, 129 P 245. 

54. Ala.—Jones v. Hagler, 95 Ala. 
529, 10 S 345. 

Ark.—Hamilton v. Rhodes, 72 Ark. 
625, 83 SW 351. : 

Ill—Miller v. Shaw, 103 Il]. 277. 


Iowa.—O’Neil v. Vanderburg, 25 
Iowa 104. 
Mich.—Reading v. Waterman, 46 


Mich. 107, 8 NW 691. 

Mo.—Hume v. Hopkins, 140 Mo. 65, 
41 SW 784. 

Tex.—Wacaser v. Rockland Sav. 
onan (Civ. A.) 172 SW 737, 739 {cit 
Cyc]. 

{a] Errors or emission not vitiat- 
ing deed.—(1) Failure to recite the 
date of the sale or an error in stating 
such date. Jones v. Hagler, 95 Ala. 
529, 10 S 345; Hume v. Hopkins, 140 
Mo. 65, 41 SW 784; Missouri Fire 
Clay Works, v. Ellison, 30 Mo. A. 67. 
(2) A similar error or omission in 
regard to the date of posting the 
notices of saie. O’Neil v. Vander- 
burg, 25 Iowa 104. (3) Notice in 
giving the date of the mortgage, if it 
is so described otherwise as to be 
clearly identified. Reading v. Water- 
man, 46 Mich. 107, 8 NW 691. (4) 
Uncertainty or ambiguity in regard 
to the notice of sale given by the 
mortgagee or trustee, the fact being 
provable by evidence aliunde. Far- 
rar v. Payne, 78 Ill. 82; Allen v. De 


Groodt, 105 Mo. 442, 16 SW 494, 1049. 
(5) Misrecital as to consideration 
paid. Hamilton v. Rhodes, 72 Ark. 
625, 838 SW 351. 

[b] Burchaser bound by erroneous 
recital concerning the rate of inter- 
est on the mortgage debt. Dodge v. 
Kennedy, 93 Mich. 547, 53 NW 795. 

55. Lanigan v. Sweany, 53 Ark. 
185, 13 SW 740; Wilkerson vy. Allen, 
67 Mo. 502; Taylor v. Eatman, 92 
N. C. 601; Smith v. Allbright, (Tex. 
Civ. A.) 261 SW 461; Smith v. Hen- 
ning, 10 W. Va. 596. 

[a] Publication and posting of 
notice.—A trustee’s deed executed 
after full compliance with provisions 
of the trust deed as to publication 
and posting of notice of sale is valid, 
although it does not fully recite all 
the facts, and persons deraigning 
title through it are entitled to prove 
such facts. Smith v. Allbright, (Tex. 
Civ. A.) 261 SW 461. 

[b] Request to sell.—A trustee’s 
deed need not recite that the sale was 
made at the request of the bene- 
ficiary of the deed of trust, nor need 
such fact be formally proved, but it 
may be presumed from the facts in 
evidence. Southland Lumber Co. v. 
Boyd, (Tex. Commn. A.) 244 SW 119 
[rev (Civ. A.) 284 SW 235]. 

Parol evidence generally s:e Evi- 
dence §§ 1380-1729. 

56. McCammon v. Detroit, ete., R, 
Co., 103 Mich. 104, 61 NW 273; Tyler 
v. Herring, 67 Miss. 169, 6 S 840, 19 
AmSR 263; Graham v. Fitts, 53 Miss. 
307. 

Generally see Evidence §§ 69--71. 

57. Keller v. Whittington, 106 
Ark. 525, 153 SW 808. 

58. See cases infra note 66. 

59. Jones v. Hagler, 95 Ala. 529, 10 
S 345. 

60. Tyler v. Massachusetts Mut. 
Tins: Cov, Osi ULES Si sry Ce rnve 
Chicago, etc., R. Co., 131 Mo. 568, 33 
SW 67. 

61. Cummings v. Pioneer Bldg., 
etc., Assoc., 18 Hawaii 349; Barnard v. 


Duncan, 38 Mo. 170, 90 AmD 416; 
Johnson City First Nat. Bank v. 
Pearson, 119 N. C. 494, 26 SE 46; 


Faircloth v. Isler, 75 N. C. 551. 
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such covenants in the trustce’s deed to the pur- 
chaser at his sale are as binding on the grantor in 
the trust deed as if he had personally made them.®” 

Acknowledgment. The deed must of course be 
acknowledged by the person making it, even if this 
is not required by statute.°? 

Deed to separate use of married woman. A trus- 
tee’s deed to a married woman, conveying the land 
‘‘to her sole and separate use,’’ is authorized by a 
trust deed empowering the trustee to sell the full 
title.s* 

Deed operating as assignment. A deed not re- 
ferring expressly to the fact that it was executed 
in pursuance of the power has been held to operate 
merely as an assignment of the mortgagee’s interest 
in the property including the power of sale, thus 
leaving the property subject to redemption.®%° 

Curing defects. The trustee or mortgagee may 
execute a second deed to the purchaser, to cor- 
rect errors or omissions in the fixst.°° But where 
the original conveyance is regular and effective and 
has been delivered, the power of the trustee is ex- 
hausted, and the deed cannot then be altered by 
the trustee,®*? as, for instance, by substituting an- 
other grantee.®* Nor can a trustee execute a second 
deed in lieu of one which has been lost.®® 

Interest of donor’s assigns. The deed need not 
in terms purport to convey the interest of the 
assigns of the donor of the power.*°® 

Reference to other instruments and the power. 
The deed may refer to other instruments for more 
minute descriptions,“4 and should refer to the 
power,’? although failure in this regard is not nec- 
essarily fatal.* 

[§ 1447] 5. Filing and Recording. In a mort- 
gage foreclosure the presumption that an officer 
performs his duty ™* applies to the immediate filing 


62. Thurmond v. 
Tex. 597, 6 SW 778. 
63. Grover v. Fox, 86 Mich. 461. 
[a] An acknowledgment, made by 
a sheriff who sold the property five] supra. 


Brownson, 69 
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an end and he was without authority 
to execute another deed years there- 
after, the recitals of which would be 


evidence thereof.” Foster v. Elledge, 


[§§ 1446-1449 


by the sheriff of his deed, as required by statute.7® 
Delay in recording the deed given to the foreclosure 
purchaser does not invalidate the foreclosure; 7° and 
the deed relates back to the execution of the deed 
of trust, as against attaching creditors of the origi- 
nal owner.’” 
[§ 1448] 6. Operation and Effect 7*—a. In General. 


A deed executed in pursuance of the power is the 


conveyance not only of the trustee, mortgagee, or 
assignee executing it, but of the mortgagor as well.’9 
Such a deed is ordinarily to be construed as an 
execution of the power of sale, and not as an assign- 
ment of the mortgage,*° and although made a long 
time after the sale it will relate back to the day of 
the sale, if there are no intervening rights.44 Where 
a conveyance is made by a substituted trustee, a 
mere recital in the deed of the happening of the 
contingency justifying the substitution under the 
provisions of the trust deed is not without other 
evidence sufficient to bind strangers to the instru- 
ment.®? 

Reservation of deed. A deed to the purchaser 
does not convey a right of way reserved in the deed 
to the mortgagor.®? 

Giving possession. To vest title in a grantee un- 
der a registered deed from a mortgagee it is not 
essential that the grantee be given possession,®* and 
where the mortgagor refuses to give possession un- 
der such deed, the mortgagee’s acceptance of a 
repayment of the price does not reinvest him with 
title.®> 

[§ 1449] b. Recitals as Evidence *°—(1) In Gen- 
eral. In the absence of any provision in the mort- 
gage or trust deed *” the recitals in the deed to the 
purchaser are generally taken as prima facie, but 
not conclusive, evidence of the regularity of the 
sale and of the facts recited;** and also by stat- 


SW 1011. 

80. Lanigan v. Sweany, 53 Ark. 
185, 13 SW 740. 

Purchaser ee assignee of mortgage 
see supra § 6 


days after the deed was filed for 
registration, does not affect its va- 
lidity. McCammon vy. Detroit, etc., R. 
Co., 103 Mich. 104, 61 NW 273. 

[b] Where a statute requires the 
true date to be expressed in the ac- 
knowledgment of the deed, a falsely 
antedated acknowledgment  invali- 
dates the instrument. Grover vy. Fox, 


36 Mich. 461. 

64. East v. Davis, (Mo.) 204 SW 
402. 

65. Pease v. Pilot Knob Iron Co., 
49 Mo. 124. 

66. Balfour-Guthrie 
Woodworth, 124 Cal. 169, 56 P 891; 
Brockman v. Di Giacomo, 76 Colo. 
428, 232 P 670; O’Day v. Vansant, 14 


D.C. 1965 Parmly vy. Walker, 102 Ill. 
617. 


iDohigry (for) aig 


Tllustration.—Where a _ trust 
deed is irregular through clerical 
error in writing “April’ for ‘‘May,” 
thus making the time of the adver- 
tisement seem too short, the error 
was corrected by a second deed re- 
citing the purpose. Brockman v. D1 
Giacomo, 76 Colo. 428, 232 P 670. 

67. Kenney v. Jefferson County 
Bank, 12 Colo. A. 24, 54 P 404. 5 


68. Kenney y. Jefferson County 
Bank, supra. 
69. Foster v. Elledge, 106 Ark. 


342, 345, 153 SW 819. 

“The trustee derived his authority 
to sell and convey the lands from the 
power of sale contained in the mort- 
gage and the purpose for which the 
trust was created and the power 
given having been fully performed by 
the sale and conveyance of the lands 
in the first instance his power was at 


70. Tyler v. Massachusetts Mut. 
i INS hCOs aL OSs Aids poise 
71. Jones v. Hagler, 95 Ala. 529, 


10 S 345 (where the body of the deed |-467 


did not show the name of the trus- 
tee, but a reference in the deed to 
the deed of trust. was held a suffi- 
cient identification of the trustee). 

he Smith v. Henning, 10 W. Va. 

73. Pease v. Pilot Knob Iron Co., 
49 Mo. 124, 126 (‘In executing a 
power of sale, the conveyance, to de 
regular, should recite or refer to the 
power. This is the rule, and convey- 
ancers should not disregard it. Still 
the omission of such recital or refer- 
ence will not vitiate an attempted 
execution, provided it be plain that it 
was the intention of the party to 
execute the power. It is a question 
of intention as shown by the instru- 
ment’). 

74. See Evidence §§ 69-71. 

75. Sinclair v. Learned, 51 Mich. 
335, 16 NW 672. 

76, Sanford v. Cahoon, 63 Mich. 
223, 29 NW 840; Perkins y. Keller, 43 
Mich. 63, 4 NW 559. 

ake Farrar v. Payne, 73 Ill. 82. 

78. In case of defects and irregu- 
tia in the proceedings see infra 

79. Matkin v. Marx, 96 Ala. 501, 11 
S_ 633; Donohue v.,Chase, 130 Mass. 
Tbetyet Bull's Cts yl Osis Nir Oa mel OMA 
484; Woonsocket Sav. Inst. .v; ‘Ameri- 
can Worsted Co., 13 R. I. 255; Doe v. 
Jones, 10 B. & C. 459, 21 ECL 198, 109 
Reprint 521. 

[a] Mortgagee’s lien is soda ser 
—Green v. Stevenson, (Tenn. Ch.) 5 


81. Peitoncss v. Whitt, 208 Ala. 
655, 95 S 10; Demarest v. Wynkoop, 


3 Johns. Ch. CN... M.)F 12:95) Se Aan 
82. Leech v. Karthaus, 141 Ala. 
509, 37_S 696. 
83. Walsh v. Macomber, 119 Mass. - 


73. 

Reservation at time of sale see 
Supra § 1419 

84. Herring v. Warwick, 155 N. CG. 
345, 71 SE 462. 

Right of purchaser to possession 
see infra § 1453. 

85, Herring v. Warwick, 155 N. C. 
345, 71 SE 462 

86. Generally see Evidence § 1210. 

87. Effect of such stipulation see 
infra note 88. 

88. Ala.—Crabtree v. Price, 212 
Ala. 387, 102 S 605; Harton v. Little, 
176 Ala. 267, 57 S 851; Jackson v. 
Tribble, 156 Ala. 480, 47 'S 310; Clark 
v. Johnson, 155 Ala. 648, 47 S. 82; 
Johnson v. Wood, 125 Ala. 330, 28 $s 
454; Williamson v. Mayer, 117 Ala. 
253, 23 S 3; Tew v. Henderson, 116 
Ala. 545, Danas 128; Naugher v. 
Sparks, 110 Ala. 572, 18 S 45 [dist 
Wood v. Lake, 62 Ala. 489 (where it 
was held that recitals in the deed 
cannot estop strangers) ]. 

Ark.—Fillips v. Mixon, 202 SW 
701; McConnell v. Day, 61 -Ark. 464, 
338 SW 71 

Cal. —Savings, git Soc. v. Deering, 
66 °,Cal. 281, 5 P 3 

Colo.—Knox v. Gibson, 23 Colo. A. 
402, 128 P 470; Empire Ranch, ete., 
Co. v. Gibson, 32 Colo. A. 617, 126 & 
1103; Empiré Ranch, ete., Co. 
Howell, 22 Colo. A, 389, 125 P 592; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Hite yi Na il ol ig 


§§ 1449-1450] 


es 8° in some jurisdictions the recitals are given this 
But where the purchaser does not rely 
on the legal presumption arising from the execution 
of a trustee’s deed, as to the proper posting of no- 
tices of sale, but introduces evidence which proves 
that they had not been posted, the presumption is 
eliminated, and the decision must turn on the evi- 
While the recitals of a deed by a substi- 
tuted trustee are not prima facie ‘evidence of the 
validity. of his own appointment,®? yet where such 
validity has been established by evidence aliunde, 


effect.°° 


dence. 


the recitals of the deed showing 


formity to the requirements of the deed: of trust are 
Failure to recite performance 


prima facie true.®® 
of one essential particular raises 


against the performance of such duty, although the 
performance of other essential acts is particularly 


recited.®4 
Sale by administrator. 


Ensley v. Page, 13 Colo. A. 452, 59 P 
225; Soe v. Kling, 11 Colo. A, 349, 
53 P 39 

Tl. ae kartt v. Clayton, 109 Till. 579; 
Breit v. Yeaton, 101 Ill. 242, 

Iowa.—Ingle v. Jones, 43 Iowa 286; 
Beal v. Blair, 33 Iowa 318. 

Me.—-Washington County R. Co.-v. 
Canadian Colored Cotton Mills Co., 
104 Me. 527, 72 A 491. 

Miss.—Jones v. Frank, 123 Miss. 
288, 85 S 310; McNeill v. Lee, 79 Miss. 
455, 30 S 821; Tyler v. Herring, 67 
Miss. 169, 6 Ss 840, 19 AmSR 263; 
Enochs v. Miller, 60 Miss. 19; Gra- 
ham v. Fitts, 53 Miss. 307. 

N. M.—Cleveland v. Bateman, 21 
N. M. 675, 158 P 648, 654 [cit Cyc]. 

N. C.—Jenkins v. Griffin, 175 N. C. 
184, 95 SE 166; Lunsford v. Speaks, 
112 N. C. 608, 17 SE 430. 

s. C.—Gowdy v. Gowdy, 83 S. C. 
349, 65 SE 385. : 

_Tex.—Johnson v. Marti, (Civ. A.) 
214 SW 726; Roe v. Davis, (Civ. A.) 
142 SW 950; Swain v. Mitchell, 27 
Tex, Civ. A. 62, 66 SW 61; Allen v. 
Courtney, 24 Tex, Civ. A. 86, 58 SW 
200; MeCreary v. Reliance Lumber 
Co., 16 Tex. Civ. A. 45, 41 SW 485. 
See Wiener v. Zweib, (Civ. A.) -128 
Sw 699 [aff 105 Tex. 262, 141 SW 
771, 147 SW 867] (where the essen- 
tials to a valid sale under a deed of 
trust are recited in the deed executed 
by the substituted trustee, the court, 
after a lapse of thirty years, will 
presume that everything was cor- 
rectly done which the law required 
to be done to make a sale valid). 

Va.—Hopkins v. Givens, 119 Va. 
578, 89 SE 871. 

W. Va.—Lallance v. Fisher, 29 W. 
Va. 512, 2 SE 775; Fulton v. Johnson, 
24 W. Va. 95; Dryden v. Stephens, 19 
We Vaid: 

Wyo.—Matthews v. Nefsy, 13 Wyo. 
458, 81 P 305, 110 AmSR 1020. 

Ont.—Martin v. Merritt, 3 Ont. L. 
284. 

See Gilscn v. Nesson, 208 Mass. 368, 
94 NE 471 (mortgagee purchaser not 
estopped by recital of consideration). 

{a] Only prima facie.—Bent- 
Otero Impr. Co, v. Whitehead, 25 
Colo. 354, 54 P 1023, 71 AmSR 140. 

[b] Right of creditor to purchase 
is sufficiently shown by a recital that 
the power authorized a sale to him. 
Savings, etc., Soc. v. Deering, 66 Cal. 
281, 5 P 353. 

[ec] Notice of sale.—A recital of 
due notice of sale is prima facie evi- 
dence of that fact. Naugher v. 
Sparks, 110 Ala. 572, 18 S 45; Simson 
v. Eckstein, 22 Cal. 580; Smith v. 
Kirkland, 89 Miss. 647, 42 S 285; 
Brewington v. Hargrove, 178 N. C. 
143, 100 SE 308; Hopkins v. Givens, 


The recitals are not prima 
facie evidence where the sale is made and the deed 
executed by the administrator of the original trus- 
tee, although the trust deed itself authorizes the 
personal representative of the trustee to sell in case 
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| of the trustee’s death.2> But where the purchaser’s 
title under the deed is coupled with possession, a 
presumption arises that the sale was regular.°® 

[§ 1450] (2) Under Stipulation in Trust Deed. 
A clause is sometimes inserted in deeds of trust 
to the effect that the recitals in the trustee’s deed 
to the foreclosure purchaser shall be prima facie,” 
full,®* or conclusive °° evidence of the truth of the 
statements made therein; and such clause is valid. 
But a stipulation that the recitals shall be conelu- 
sive will protect only an innocent purchaser, and 
is not available to a beneficiary 
made in violation of the trust. 
held that a stipulation that the recitals shall be full 
evidence of the truth of the matters therein stated, 
and all prerequisites to such sale shall be presumed 
to have been performed, does not apply where a 


purchasing at a sale 
It has also been 


direct attack upon the trustee’s deed is made by a 


person.? 


119 Va. 578, 89 SE 871. 

[da] Payment of bid by a pur- 
chaser when receiving a deed from 
the creditor is to be presumed by the 
recital in the deed of such payment, 
this being equivalent to an entry ot 
eredit for that amount on the mort- 
gage, and being against the interest 
of the creditor. Gowdy v. Gowdy, 83 
S. C. 343, 65 SH 385. 

{e] In Michigan a sheriff’s deed 
by itself is no evidence of a regular 
and legal foreclosure of a mortgage 
by advertisement. Bradway v. Miller, 
200 Mich. 648, 167 NW 15 (recital 
that mortgage contained a power of 
sale); Bryan v. Straus, 157 Mich. 49, 
121 NW 301; Hebert v. Bulte, 42 
Mich. 489, 4 NW 215; Barman v. 
Carhartt, 10 Mich. 338. 

{f] In Missouri (1) in the absence 
of statute, an express stipulation is 
necessary in order to render a fore- 
closure deed prima facie evidence. 
Vail v. Jacobs, 62 Mo. 130; Neilson 


v. Chariton County, 60 Mo. 386; De 
Laureal v. Kemper, 9 Mo.- A. 177; 
Hancock v. Whybark, 66 Mo. 672; 
Carter v. Abshire, 48 Mo. 300. (2) 


Recitals made prima facie evidence 
by statute see infra note 90. 

{gl In Tennessee (1) recitals in 
trustee’s deed have been held not 
prima facie evidence of their truth 
as against;/purchasers under a subse- 
quent deed of trust by the same 
grantor. Henderson v. Galloway, 8 
Humphr. 692. (2) Recitals made 
prima facie evidence by statute see 


‘infra note 90. 


Generally see Evidence § 1210. 
89. See statutory provisions. 


90. Ill.—Miller v. Shaw, 103 III. 
207, 

Minn.—Goenen v.’ Schroeder, 18 
Minn. 66. 


Mo.—Hassler v. Louisiana, Mercan- 
tile Bank, 267 Mo. 365, 184 SW 978; 
Wells v. ‘Estes, 154 Mo. 291, 55 Sw 
255; Butler Bldg., etc., Co. v. Duns- 
worth, 146 Mo. 361, 48 SW 449; 
Hume v. Hopkins, 140 Mo. 65, 41 SW 
784; Morrison vy. Herrington, 120 Mo. 
665, 25 SW 568. 

Tenn.—Rucker v. Hyde, 118 Tenn. 
358, 100 SW 7329; Howell v. Martin, 8 
Tenn. Civ. A. 520. - 

Va.—Preston v. Johnson, 105 Wa. 
238, 53 SE 1 (by statute). 

[a] Recitals as to notice of sale.— 
Hopkins v. Givens, 119 Va. 578, 89 


SE 871. 
Kirkland, 89 Miss. 


91. Smith v. 
647, 42 S 285. 
92. Arnold v. Watson, 91 Ark. 328, 
121 SW 354. 
93. Arnold v. Watson, supra. : 
94. Tartt v. Clayton, 109 Ill. 579. 
95. Sulphur Mines Co. v. Thomp- 


260 SW 618. 


suit to set it aside for fraud.? A provision that the 
trustee’s deed shall be prima facie evidence that all 
the essential steps were taken relates only to the 
acts of the trustee, and not to acts of a third 


son, 93 Va.'293, 25 SE 232. 

96. Sulphur Mines Co. vy. Thomp- 
son, Supra. — 

97. Colo.—Bent-Otero Impr. Co. v. 
Whitehead, 25 Colo. 354, 54 P 1023, 
71 AmSR 140; Scott v. Lambert, 24 
Colo. A. 260, 132 P 1145; Empire 
Ranch, ete., Co. v. Gibson, 22 Colo. A. 
617, 126 P 1103; Mosca Milling, etc., 


ae Vv; Murto; 18, Colo: -Ay-437)- 727-2 
Ill.—Chapin v. Billings, 91 Ill. 539. 
Mo.—Wells v. Estes, 154 Mo. 291, 


55 SW 255; White v. Stephens, 77 Mo. 


452. 

Okl.—Meador v. Johnson, 27 Okl. 
644,112 P1127. 

Tex.—Southland Lumber Co. v. 


Boyd, (Commn. A.) 244 SW 119 [rev 
on other grounds (Civ. A.) 234 SW 
235]; Adams v. Zellner, (Civ. A.) 174 
SW 933 [writ of error den 107 Tex. 
653, 183 SW 1143]; McCollum v. 
Jones, (Civ. A.) 141 SW 1030; Swain 
v. Mitchell, 27 Tex. Civ. A. 62, 66 SW 
€1; Allen v. Courtney, 24 Tex, Civ. A. 
86, 58 SW 200. 

Tal Request of holder that sale be 
made is sufficiently shown by a re- 
cital in the deed that such request 
was made, but the presumption 1s 
overturned by a positive denial by 
the holder. Bent-Otero Impr. Co. v. 
Whitehead, 25 Colo. 354, 71 AmSR 
140; Mosca Milling, etc., Co. v. Murto, 
18 Colo, A, 437, 72 P 287; Swain’ v. 
Mitchell, 27 Tex. Civ. A. 62, 66 SW 61. 

[b] Appointment of substitute 
trustee.—Unrder a trust deed provid- 
ing that the recitals in the deed to a 
purchaser on foreclosure shall be ac- 
cepted as prima facie evidence of the 
facts therein stated, one signing and 
acknowledging a writing appointing 
a substituted trustee need not prove 
ownership of the note secured by the 
deed to support a deed executed by 
the substituted trustee. Empire 
Ranch, etc., Co. v. Stratton, 22 Colo. 
A, 577, 126 P 1094. 

98. McCreary v. Reliance Lumber 
Co., 16 Tex. Civ. A. 45, 41 SW 485; 
Jesson v. Texas ay eke Co., 3 Tex. 
Civ. A, 25, 21 SW 62 

99. Jose Realty on y. Pavlicevich, 
164 Cal. 613, 130 P 15; Mersfelder v. 
Spring, 139 Cal. 593, 73 P 452; Carey 
Vi. Brown, 62, Cal avs; Seccombe v. 
Roe, 22 Cal. A. 139, 1383 P 507; Conti- 
nental Bldg., etc., "Assoc. v. Light, 6 


'Cal. A. 084, 92 P 1034. 


1. Seccombe v. Roe, 22 Cal. A, 139, 
USS. Ted NY fe 

2. Hill v. Gomez, (Tex. Civ. <A.) 

8. Meisner v, Taylor, 56 Tex. Civ. 
A. 187, 120 SW 1014. 


{a] MTllustration.—Where a_ trust 
deed required three notices of sale to 
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[§ 1451] I. Title, Rights, and Liabilities of Pur- | held that, although a mortgage conveyed to a trus- 


chaser—l. Title and Rights in General. 
chaser at a valid foreclosure sale under a power 
in a mortgage or deed of trust acquires, 
to the express reservations or conditions made on 
all the title originally conveyed by the 
mortgage or deed, divested of the equity of re- 
demption,® together with all apppurtenances, ease- 
ments, and incidental rights,®° and the right to take 
appropriate steps to perfect his title or free it from 
So a title acquired by a mortgagor or 
trustee subsequent to the execution of the mortgage 
or trust deed, and which inures to the benefit of the 
mortgagee or secured creditors,’ will pass to the 
Conversely, the pur- 
chaser will take no title or rights not conveyed to 
the mortgagee or trustee by the instrument under 
Moreover it has been 


the sale,* 


clouds. 


purchaser at foreclosure sale.® 


which the sale is made.'? 


be posted, and gave the trustee no 
power to delegate his authority, and 
the trustee posted one notice and gave 
the others to the sheriff to post, a 
recital in the trustee’s deed that the 
three notices were posted was not 
prima facie evidence of that fact. 
Meisner v. Taylor, 56 Tex. Civ. A. 187, 
120 SW 1014. 

4. Walsh v. Macomber, 119 Mass. 
73; Sherman v. Willett, 42 N. Y. 146. 

5. U. S.—Chesapeake Beach R. 
Col Washington, ete. Rs Co. 6199 
U: S. 247, 26 SCt 255.50 Li ed..175. 

Ala.—Presnall v. Burgess, 181 Ala. 
263, 61 S 804; Sheridan v. Schimpt, 
120 Ala. 475, 24 S 940; Otis v. Mc- 
Millan, 70 Ala, 46; Cheek v. Waldrurn, 
25, Ala. (152... And. see Crabtree. Vv. 
Price, 212 Ala. 387, 102 S 605 (hold- 
ing that a person holding under a 
foreclosure deed, made pursuant to a 
sale under a valid mortgage, if no 
more than color of title, is not a 
‘trespasser, nor is one holding under 
him); Dozier v, Farrior, 187 Ala. 181, 
65 S 364 (purchaser acquires no 
greater rights than a purchaser at a 
sale under a decree for foreclosure). 

Cal.—Fighiera v. Radis, 180 Cal. 
660, 182 P 418; Briggs v. Crawford, 
1627 °Cal) 124; 121 Py 3815) Stockton 
Sav., etc., Soc. v. Saddlemire, 3 Cal. 
A. 525, 86 P 723. 

Colo.—Burlington, ete., R. Co. v. 
Colorado Eastern R. Co., 38 Colo. 95, 
88 P 154. 

Ga.—Carrington v. Citizens’ Bank, 
144 Ga. 52, 85 SE 1027. 

Ill.— Clary v. Schaack, 253 Ill. 471, 
97 NE 1070; Beach vy, Shaw, 57 III. 
17; Chicago, etc., R. Co. v. Slee, 33 
Till. A. 416. 

Md.—Strohmeyer v. Remson, 1385 
Md. 439, 109 A 105; Baldwin v. 
Francis, 118 Md: 177, 84 A > 346; 
Felener v. Slingluff, 109 Ma. 474, 71 


Mass.—Fitchburg Co-op. Bank v. 


Normandin, 236 Mass. 332, 128 NE 
415. 
Mich.—Swarthout v. Shields, 185 
Mich. 427, 152 NW 202. 
Minn.—Lindquist v. Agre, 155 


Minn. 20, 191 NW 1010; Hokanson v. 
Gunderson, 54 Minn, 499, 56 NW 172, 
40 AmSR 354. 

Miss.—Finger v. Taylor, 111 Miss. 
75/71 S 269. 

Mo.—Potts v. Smith, 178 SW 881; 
Hill v. Ballard, 178 SW 445; Martin 
v. Castle, 193 Mo. 183, 91 SW 930; 
Finley v. Babb, 173 Mo. 257, 73 SW 
180; Plum y. Studebaker Bros. Mfg. 
Co; 89: Mo; 162,.1 SW 217; Sims vy. 
Field, 66 Mo. 111. 

N. Y.—West Troy Nat. Bank v. 
Wevy,' 127 N.Y.) 549, 28°" NH 592; 
Doolittle v. Lewis, 7 Johns. Ch. 45, 
11 AmD 3889. 

N. C.—Herring v. Warwick, 155 N. 
C. 345, 71 SE 462; Hogan v. Stray- 
horn, 65 N. C. 279. 

N. D.—Harvison vy. Griffin, 32 N. 


The pur- 


subject 


amount due. 


D: p83 r/97, 555 INIWe bob; belts Cyele 
North Dakota Horse, etc, Co. v. 
Serumgard, 17 N. D. 466, 117 NW 
453, 138 AmSR 717, 29 LRANS 508. 
Oe Mera NG HLA: v. Ashhurst, 2 Grant 
9) . ' 

S. D.—Brown v. Hall, 32 S. D. 225, 
142 NW 854. 

Tenn.—Cockrill Vv. Whitworth, 
(Ch. A.) 52 SW 524. 

Tex.—Fievel v. Zuber, 67 Tex. 275, 
3 SW 273; Puntney v. Moseley, (Civ. 
A.) 237 SW 1116; Shelton v. Piner, 
(Civ. A.) 126 SW 65; Dimmit County 
Vanapreenael mes: (Civ, A.) 42 SW 

W. Va.—Reed v. Bachman, 72 W. 
Va. 483, 78 SE 695. 

Eng.—Doe v. Jones, 10 B. & C. 459, 
21 ECL 198, 109 Reprint 521. 
eta SR aie to ta v. Phippen, 1 Ont. 

[a] Mortgagor’s title when mort- 
gage made—A purchaser acquires 
the title of the mortgagor at the time 
of the execution of the mortgage or 
deed of trust. Doe v. Jones, 10 B. & 
C. 459, 467, 21 ECL 198, 109 Reprint 
521 (“It has been established ever 
since the time of Lord Coke, that 
where a power is executed the person 
taking under it takes under him who 
created the power, and not under 
him who executes it’’). 

{b] The whole title—A sale un- 
der a power never conveys less than 
the whole title of the mortgagor and 
mortgagee. Thus a sale and convey- 
ance of an undivided half of the land 
bound by the mortgage passes no 
title to the purchaser, and does not 
affect the mortgagor’s right to re- 
deem nor the mortgagee’s right to 


foreclose. Torrey v. Cook, 116 Mass. 
163; Fowle v. Merrill, 10 Allen 
(Mass.) 3850; McMurray vy. Connor, 


2 Allen (Mass.) 205. 

{c] Purchase-money mortgage.— 
When a mortgage for the purchase 
price of land is foreclosed, and the 
premises are bid in by the mort- 
gagee, he is reinvested with the 
original estate as _ perfectly as 
though he had never parted with it. 
ime: v. Wolcott, 16 Barb. (N. Y.) 

6. Flax v. Mutual Bldg., etc., As- 
soc, 198: Mich, 676; 165° INW. 836% 
Swedish-American Nat. Bank v. Con- 
necticut Mut. L. Ins. Co., 83 Minn. 
377, 86 NW 420; Born v. Turner, 
[1900] 2 Ch. 211; In re Yates, 38 Ch. 
aD ete. 

7. Ehrman y. Alabama Mineral 
landeCoy 109) -Alanr478)  20mis tar 
tC eR v. Ordway, 82 Ala. 468, 2 S 

8. See supra §§ 395, 396. 

9. Ill—Hyde Park Thomson- 
Houston Light Co. vy. Brown, 172 Ill. 
329, 50 NE 127. 


Mich.—Swarthout v. Shields, 185 
Mich. 427, 152 NW 202. 
Minn. — Swedish-American Nat. 


tee an interest in land, ‘‘together with all of the 
improvements .. . 
purchaser at’ the trustee’s sale acquires no title to 
the personalty where it was not referred to in the 
notice of sale or in the trustee’s 
chaser’s title cannot be collaterally attacked,’ and 
is not affected by the pendency of a bill to redeem, 
where there has been no payment or tender of the 
Nor will the rights of the purchaser 
be affected by any act of the mortgagor after the 
execution of the mortgage; 
quent bankruptey 4 of the mortgagor nor his insan- 
ity 1° will affect the purchaser’s title. 
of caveat emptor applies to such sales, and the trus- 
tee or mortgagee making the sale is not ordinarily 
liable to him for any defects in the title,'’ although, 
where the mortgagor warrants the title to the mort- 


including personal property,’’ 


deed.'!' The pur- 


14 and neither the subse- 


But the rule 


Bank v. Connecticut Mut. L. Ins. Co., 
83 Minn. 377, 86 NW 420. 

Mo.—Hume v. Hopkins, 140 Mo. 
65, 41 SW 784; Boyd v. Haseltine, 110 
Mo. 203, 19 SW 822; Cockrill v. Bane, 
94 Mo. 444, 7 SW 450 3 

N. D.—North Dakota Horse, etc., 
Co. v. Serumgard, 17 N. D. 466, 117 
NW 453, 188 AmSR 717, 29 LRANS 
508. 

Buildings and improvements see 
infra § 1458. 

10. Ala.—Moore v. McAllister, 205 
Ala. 512, 88 S 643. 

Md.—Baldwin v. Francis, 118 Md. 
177, 84 A 346; Stump v. Warfield, 104 
Md. 530, 65 A 346, 118 AmSR 434, 10 
AnnCas 249. 

Mo.—Grafeman Dairy Co. v. Mer- 
cantile Club, 241 SW 923. 

Tex.—Benton vy. Jones, (Civ. A.) 
220 SW 193; Shelton vy. Piner, (Civ. 
A.) 126 SW 65. 

N. S.—Millard v. Gregorie, 47 N.S. 
78, 11 DomLR 539, 12 HastLR 401. 

[a] A sale under a second deed 
of trust does not transfer to the pur- 
chaser the second bondholders’ right 
to subrogation for payments °- ad- 
vanced by them for payment of 
ground rent, taxes, insurance, and 
interest on first mortgage bonds. 
Grafeman Dairy Co. v. Mercantile 
Club, (Mo.) 241 SW 923. 

11. Musselman v. Joplin, (Mo. A.) 
180 SW 1058, 1060. 

12. See infra § 1461. 

13. Presnall v, Burgess, 181 Ala. 
263, 61 S 804. 

14. Simpson v. Wabash R. Co., 145 
Mo. 64, 46 SW 739; Bancroft v. Ash- 
hurst, 2 Grant (Pa.) 513; Bull’s Pet., 
15 R. I. 534, 10 A 484; Marbury v; 
Jones, 112 Va. 389, 71 SE 1124. 

[a] Rights of licensee of mort- 
gagor.—A license to flood a certain 
lot, given by the owner of the equity 
of redemption, confers no right on 
the licensee as against the purchaser 
at a sale under a trust deed made 
prior to the license. Simpson v. Wa- 
bash R. Co., 145 Mo. 64, 46 SW 739. 

{b] Right of a mortgagor to re- 
lease an easement may not be exer- 
cised after a sale under a power. 
Bull’s. Pet., 15 R.. I. 534, 10 A 484. 

{c] Tenancy extinguished.—A sale 
under a trust deed antedating in law 
a lease has been held to extinguish 
the tenancy. McFarland Real Hst. 
Co. v. Joseph Gerardi Hotel Co., 202 
Mo. 597, 100 SW 577. 

Subsequent liens and encumbrances 
see infra § 1459. 


15. Hall v. Bliss, 118 Mass, 554, 19 
AmR 476. 
16. Bensieck v. Cook, 110 Mo. 173, 


19 SW 642, 38 AmSR 422. 

17. Goulding Fertilizer Co,  v. 
Blanchard, 178 Ala. 298, 59 S 485; 
Brewer v. Christian, 9 Ill. A. 57; 
Smith v. Woodward, 122 Va. 356, 94 
SE 916; Motley v. "Hodges, 120 Va. 
498, 91 SE 757; Sutton v. Sutton, 7 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 1451-1453] 


gagee, the purchaser may recover of the mortgagor 
for breach of warranty.18 Where a mortgagee sells 
portions of the premises as the owner thereof, and 
afterward, in the exercise of a power of sale in the 
mortgage, sells for the purpose of foreclosure and 
becomes the purchaser, his purchase inures to the 
benefit of his prior grantees pro tanto.!® If a part- 
nership buys land, assuming a mortgage thereon, and 
allows the mortgage to be foreclosed for nonpay- 
ment, a purchase by one of the partners at the 
sale does not entitle him to a deed, but constitutes 
merely a satisfaction of the mortgage.2° 

Estoppel of purchaser. One who buys at a sale 
under a trust deed, and gives his own trust deed 
on the land to secure the payment of his bid, can- 
not claim title under the sale and at the same time 
resist enforcement of his own deed, on the ground 
of want of power in the trustee to make the sale 
at which he purchased, or on the ground of an in- 
sufficient description of the land in his own deed.?! 
The purchaser takes by privity of estate through 
the mortgagor and mortgagee, and is estopped by 
any act or conduct on their part of which he had 
notice.22 

Time when title vests. When the statute requires 
the observance of conditions subsequent to the sale, 
such as the making of prescribed affidavits, or allows 
a time for redemption by the mortgagor, the pur- 
chaser’s title does not vest until such conditions 
have been fulfilled and such time has expired.2?. The 
filing of affidavits of publication of notice and of 
the facts of the sale,?* or of a certificate of sale,?® 


vests title, in some jurisdictions, without a deed to- 


the purchaser, although ordinarily a deed is essen- 
tial to pass the full legal title.2° During the period 
for redemption the purchaser has an equitable estate 
in the property,?’ which he may assign, and the as- 
signee, if there is no redemption, takes the legal 
title when it matures as the original purchaser would 
have taken it.?8 

Destruction of improvements before execution of 
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deed. Where the purchaser makes a deposit to be 
forfeited on failure to pay the balance and take a 
deed at the time appointed, and before that time a 
building on the premises is destroyed, the purchaser 
may refuse a deed and recover the deposit.?9 

[§ 1452] 2. Liabilities in General.°° The princi- 
pal liability of a foreclosure purchaser is that it 
imposes on him the duty to complete his contract of 
purchase according to its terms, in respect of de- 
ferred payments and interest thereon,*! and an ac- 
tion for specific performance will lie against him for 
this purpose.** He is under no obligation whatever 
to reconvey the property to the mortgagor on tender 
of reimbursement,** or to the mortgagee,** although 
the latter, after he has effected a sale under the 
power to a purchaser in good faith, without any 
agreement for the transfer of the title to himself, 
is free from any fiduciary relation to the property 
and may buy it from the purchaser.*> Where land 
is sold under a trust deed given to secure three 
notes and has been bid in by the holder of two of 
them for the amount of those two notes only, the 
holder of the third note loses no rights in the land 
that he had before, and cannot, therefore, charge 
the trustee or the purchaser personally if the sale 
is made in good faith; °® but on a subsequent sale 
to an innocent purchaser, the purchaser at the trus- 
tee’s sale is personally liable to the holder of the 
third note.%* 

[§ 1453] 3. Possession of Property—a. Right of 
Possession. The foreclosure purchaser is entitled 
to the possession of the premises immediately upon 
the vesting of his title,°* unless his right of posses- 
sion is suspended by the pendency of a bill for 
redemption; *® and’ the mortgagor, continuing in 
possession, is not entitled to’ notice to quit.*° A 
void mortgage, however, confers no right of pos- 
session on the purchaser at foreclosure sale, but 
merely a bare equity, requiring the intervention of 
a court at the purchaser’s instance to charge the 
land with the money loaned.*+ 


Gratt. (48 Va.) 234, 56 AmD 109.| Goulding Fertilizer Co. v. Blanchard, | 93; Sherrill v. Crosby, 14 Johns. (N. 
See Carter v. Copeland, 149 Ga. 660,] Supra. NG) Pe 

101 SE 753 (where purchaser had 195, Wilson) v. ‘Troup. 2 Cow. (CN. 384. Munn v. Burges, 70 Ill. 604. 
notice of unrecorded deed of prior| Y.) 195, 14 AmD 458. 35. See supra § 1430. 

sale by mortgagor with consent of 20. Freeman v. Moffitt, 119 Mo. 36. Wicks v. Caruthers, 13 Lea 
mortgagee). 280, 25 SW 87. (Tenn.) 353. 

c [a] Rule applied.—The purchaser 21. McCarley v. Tippah County $7. Wicks v. Caruthers, supra. 
has constructive notice of contents| Bd. of Suprs., 58 Miss, 483, 38 AmR 38. Ala.—Collier v. Alexander, 142 
of trust deed and amount of debt, | 338. Ala. 422, 38 S 244. 


and, although he gets legal title, 
where he has purchased enough land 
to satisfy debt, he buys any addi- 
tional parcels of land at the risk of 
its being set aside. Smith v. Wood- 
ward, 122 Va. 356, 94 SE 916. 

{b] Deficiency in amount.—Pur- 
chaser at sale by trustee in deed of 
trust on land to secure debts cannot 
recover in equity against beneficiary 
and trustee for deficiency in acreage. 


Motley v. Hodges, 120 Va. 498, 91 
SE 757. 
18. Goulding Fertilizer Co.  v. 


Blanchard, 178 Ala. 298, 306, 59 S 485. 

“The rule of caveat emptor in such 
cases means no more thai? that the 
mortgagee or trustee who makes the 
sale, as agent for the mortgagor, 1S 
not responsible for any failure of 
title whether due to irregularities in 
the sale or want of title in the mort- 
gagor, and that the purchaser cannot 
urge such failure to defeat his abso- 
lute liability to pay the purchase 
price. If, however, the mortgagor 
warranted the title to the mortgagee, 
the purchaser may recover of the 
mortgagor for breach of that war- 
tanty. Clearly there is no break in 
the chain of personal privity merely 
because the sale is effected by an 
agent under a power of attorney, in- 
stead of by the owner in person. 


Sherman vy. Willett, 42 N. Y. 


23. Audretsch v. Hurst, 126 Mich. 
301, 85 NW 746; Lindgren v. Lind- 
gren, 73 Minn. 90, 75 NW 1034; 
Donnelly v. Simonton, 7 Minn. 167; 
Mowry v. Sanborn, 7 Hun 380 [rev 
on other grounds 68 N. Y. 153]; How- 
ard v. Hatch, 29 Barb. (N. Y.) 297. 

Necessity of confirmation by court 
see supra § 1441. 


24. See supra § 1440. 

25. See supra § 1442. 

26. See supra § 1443. 

27. Roff v. Miller, 189 Mich. 558, 
155 NW $517; North Dakota Horse, 


etc., Co. v. Serumgard, 17 N. D. 466, 


117-NW 4538, 138 AmSR 717, 29 
LRANS 508. 
28. Roff v. Miller, 189 Mich. 558, 


155 NW 517. s 
29. Connell v. Newport Sav. Bank, 
(R. I.) 129 A 803, 41 ALR 1269, 
Destruction of improvements pend- 
ing confirmation of sale see supra 
1441. 
: 30. Liability for: 
Rents and profits see infra § 1455. 
Taxes and insurance see infra § 1460. 
Waste see infra §§ 1457, 1458. 
31. See supra §§ 14387, 1438. 
32. See supra § 1438. 
33. Rose v. Fall River Five Cents 
Sav. Bank, 165 Mass. 273, 43 NE 


Colo.—Lane v. Morris, 287 P 154. 

Ga.—Hiers v. Exum, 158 Ga. 19, 
122 SE 784. 

Ill.—Merrin v. Lewis, 90 Ill. 505. 

Mass.—Lewis v. Jackson, 165 Mass. 
481, 48 NE 206; Cranston v. Crane, 
97 Mass. 459, 93 AmD 106. 

Mich.—Baldwin v. Cullen, 51 Mich. 
33, 16 NW 191. 

SUED Anes v. Smith, 4 Minn. 
172, 

Miss.—Parker v. Eason, 68 Miss. 
290, 8 S 844; Stephenson v. Miller, 
57 Miss. 48. 

Mo.—Potts v. Smith, 178 SW 881; 
Hale Bank v. Pennington, 62 Mo. 
A. 585; Pullis v. Kalb, 62, Mo. A. 27. 
ey Y.—Dwight v. Philips, 48 Barb. 

S. D.—Redman v. ULasell, 44 S. D. 
327, 183 NW 996. 

Aae hay ee ree v. Hubbard, 50 Tex. 
208. 

29. Clark vy. Griffin, 148 Mass. 540, 
20 NE 169. 

40. Waters v. Butler, 29 F. Cas. 
No: 17,263, 4; CranchiG. -C. 3%is Jack= 


son v. Colden, 4 Cow. (N. Y.) 266. 
41. McFarland v. Cornwell, 151 
N. C. 428, 66 SE 454. See Goodhart 


v. Street, 12 Misc. 360, 33 NYS 687 
(holding that ejectment would not 
lie where a sale was alleged to be 
illegal). 
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[§ 1454] b. Recovery of Possession. 
statutes 4? summary proceedings,*? as by an action 
of unlawful detainer, may be brought by a pur- 
chaser at a foreclosure sale to recover possession 
of the premises,** but where the statute gives such 
remedy only in a ease in which plaintiff has been 
in lawful possession and defendant has peaceably 
obtained posesssion and holds over after expiration 
of his rights,*° a purchaser cannot maintain un- 
lawful detainer,*® unless the proceeding is author- 
ized by the instrument under which the property 
A writ of possession or writ of 
assistance may be available to the purchaser under 
Where the purchaser cannot 
or does not care to resort to summary proceedings, 
his appropriate remedy is by an action of eject- 
ment,*® or writ of entry; °° but where the owner of 


is foreclosed.*7 


some circumstances. *§ 


42. See statutory provisions. 

43. See cases infra note 44. 

[a] In Massachusetts the pur- 
chaser may recover possession of 
the premises not only by writ of en- 
try, but also summarily by a writ 
issued by a police, district, or mu- 
nicipal court, or trial justice. North 
Brookfield Sav. Bank v. Fianders, 161 
Mass. 335, 337, 37 NE 307 (where 
Lathrop, J., said: “The purpose of 
the statute was to furnish to the 
person entitled to the estate a speedy 
method of obtaining possession of 
it, in place of a writ of entry. Lowe 
v. Moore, 134 Mass. 259’). See Allen 
v. Chapman, 168 Mass. 442, 47 NE 
124 (holding that the remedy may 
be pursued by the mortgagee as 
grantee of the purchaser at the sale, 
against a tenant of the mortgagor 
in possession under a lease made 
subsequently to the mortgage). 

44. Ill—Chapin v.. Billings, 91 
Ill. 539; Rice v. Brown, 77 I1l. 
Preston v. Zahl, 4 Ill. A, 423. 

Mass.—Lewis v. Jackson, 165 Mass. 
481, 43 NE 206; North Brookfield Sav. 
Bank v. Flanders, 161 Mass. 335, 
87 NE 307; Lowe v. Moore, 134 Mass. 
259; Warren’ v. James, 130 Mass. 
540; Lydston v. Poweil, 101 Mass. 
17 


Mich.—Gage vy. Sanborn, 106 Mich. 
269, 64 NW 32. 

Minn.—Pinney v. Fridley, 9 Minn. 
34. 

Miss.—Smith v. Williams-Brooke 
Co., 111 Miss. 393, 71 S 648; Marks 
v. Howard, 70 Miss. 445, 12 S 145; 
Parker v. Eason, 68 Miss. 290, 8 S 
844. 

Mo.—Wishart v. Gerhart, 105 Mo. 
A. 112, 78 SW 1094; Pullis v. Kalb, 
62 Mo. A. 27. 

99 Va. 3853; 


Va.—Wilson v. Wall, 
38 SE 181. 

W. Va.—Frum v. Prickett, 71 W. 
Va. 273, 76 SE 453. 

[a] Constitutionality of statute. 
—A statute making the action of 
forcible entry and detainer available 
to the purchaser is not unconstitu- 
tional as impairing the obligation of 
contracts, especially where the 
grantor of the mortgage or deed of 
trust covenants that such an action 
may be used to dispossess him after 
a sale has been made. Chapin v. Bil- 
lings, 91 Ill. 539, 542 (‘It is claimed 
that the provision of the second sec- 
tion of the Forcible Entry and De- 
tainer act, (Rev. Stat. 1874, p. 535) 
which gives this action to the pur- 
chaser under a power of sale in a 
mortgage or trust deed, is unconsti- 
tutional. The provision is this: 
‘Where a sale is made by virtue of 
any sale made under any power of 
sale in any mortgage or deed of 
trust contained ...and the party 
to’ such... deed of trust refuses 
or neglects to surrender. posses- 
sion thereof, after demand in 
writing by the person entitled there- 
to, or his agent,’ an action of forcible 
detainer may be maintained. It is 


549; | 
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Under some 


said that because this provision was 
adopted after the deed of trust was 


executed, it so far changes the 
remedy as to impair the obligation 
of the contract. Appellant, by the 


stipulation in his deed, bound him- 
self to give immediate possession to 
the purchaser. He, therefore, con- 
tracted that the purchaser should, 
on the sale, be let into possession 
at once, and without delay; and even 
if the statute gives a more speedy 
remedy than existed when the deed 
was executed, still it was not as 
speedy as his contract and cuvenant 
provided for, and the action could 
not dispossess him as soon as his 
covenant bound him to surrender 
possession. We are, therefore, 
wholly unable to conceive how it im- 
pairs any contract. It only oper- 
ated to give the purchaser a more 
speedy means of enforcing the con- 
tract. On the sale being made, by 
his contract appellant’s right to pos- 
session ceased. He thereby lost all 
right to use and enjoy the property, 
and good faith and fair dealing re- 
quired him to surrender the posses- 
sion, in fullfilment of his covenant. 
It.is not perceived in what respect he 
has any reason to complain, as the 
law only compels him to do what 
he should have done without its co- 
ercive power. There is no force in 
this position. Again, appellant ac- 
knowledged himself the tenant of the 
trustees, and covenanted that if he 
failed to surrender immediate pos- 
session to the purchaser, an action 
of forcible detainer might be em- 
ployed to dispossess him. Under this 
acknowledgment and covenant that 
he was a tenant of the trustees, the 
action lies when there was a breach 
of the covenant, so that in any view 
that can be taken of the case the 
action lies’). 

Forcible entry generally see For- 
cible Entry and Detainer § 70. 

45. See statutory provisions. 

46. Willis v. Hastern Trust, etc., 
Con 1692 Us 6S.929 by 18 SCtes475 42: 
ed. 752 [rev 6 App. (D. C.) 375, and 


overr Loring v. Bartlett, 4 App. (D. 
C.) 1]; Burford v. Nolan, 30 Miss. 
427; Blount v. Winright, 7 Mo. 50; 


Griffith v. Brackman, 97 Tenn. 387, 
37 SW 273, 49 LRA 435; Ballow v. 
Motheral, 5 Baxt. (Tenn.) 600; Kuhn 
v. Feiser, 3 Head (Tenn.) 82. 

47. Building, etc., Assoc. v. Pat- 
ton, 105 Tenn. 407,58 SW 482; 
Griffith v. Brackman, 97 Tenn. 387, 
387 SW 2738, 49 LRA 435. 


48. See Assistance, Writ of § 5. 
49. Ala.—Benefield v. Cox, 202 
Ala. 677, 81 S 633; Williamson vy. 


Mayer, 117 Ala. 253, 23 S 3; Robinson 
v..'Cahalan, 91 Ala. -479,°8 SS 415; 
Wiswall v. ‘Ross, 4 Port. 321; Rieder- 
mann vy. Stewart, 20 Ala. A. 512, 103 
S 310. 

nh volo sey Cue v. Caywood, 3 Colo. 
towel —Penny v. Cook, 19 Iowa 538. 
Mich.—Baldwin y. Cullen, 51 Mich. 


[§ 1454 | 


an equity of redemption under a senior mortgage 
is properly in possession, the fact that his right to 
redeem is barred by limitations does not entitle a 
purchaser at a foreclosure sale under a junior mort- 
gage to bring ejectment to recover possession from 
him, his only remedy being by foreclosure and sale.®+ 

Limitation of action. 
jurisdictions, that the statutory limitation of time 
for bringing suit on the debt secured governs the 
time for exercising the power of sale in the mort- 
gage,°? has been held applicable to suits for posses- 
sion after sale under a power.®? 

Defenses. Recovery of possession may be resisted 
on the ground of payment of the debt secured be- 
fore the sale,°* or of any fatal defect.in the fore- 
closure proceedings;®*> but not on grounds going 
merely to the original validity of the mortgage,°® 


The rule laid down in some 


33, 16 NW 191. 


Miss.—Stephenson v. Miller, 6&7 
Miss. 48. 


Mo.—Potts v. Smith, 178 SW 881; 


Bensieck v. Cook, 110 Mo. i173, 19 
SW 642, 33 AmSR 422. 
N. Y.—Jackson vy. Dominick, 14 


Johns. 435. 

Va.—Creigh v. Henson, 10 Gratt. 
(51 Va.) 231; Pownal v. Taylor, 10 
Leigh (37 Va.) 172, 34 AmD 725. 

[a] Even a mortgagee purchasing 
at a sale under a power when he is 
not authorized to do so has both the 
legal and equitable title, and may 
recover possession if the mortgagor 
has not taken steps to redeem. 
Hambrick v. New England Mortg. 
eg ey, Co.; "LOOT Alay esodee to ams 

[b] Judgment.—Where plaintiff in 
ejectment stands, not in the attitude 
of a mortgagee, but of purchaser at 
foreclosure sale under power con- 
tained in the mortgage, Code (1896) 
§ 1547, in respect to having the 
amount due on the mortgage indebt- 
edness ascertained by the jury and 
stated in the judgment, has no ap- 
plication. Jackson v. Tribble, -156 
Ala. 480, 47 S 310. 

Ejectment sonar y) see Hjectment 
LISCod. Py O 21s 

50. Holmes v. Turner’s Falls Co., 
142 Mass. 590, 8 NE 646; Cranston 
v. Crane, 97 Mass. 459, 93 "“AmD 106. 

Writ of entry generally see Entry, 
WV TItOL -ZONCer daa loner 

51. Wells v. Pierce, 4 Abb. Dec. 
(N. Y.) 559, 3 Keyes 102 


52. See supra § 1378. 
53. Culberhouse v. Hawthorne, 
107 Ark. 462, 156 SW 421. 


54. Bellenger v. Whitt, 208 Ala. 
655, 95 S 10; Joerdens v. Schrimpf, 
77 Mo. 383; Hancock v. Whybark, 66 
Mo. 672; Kirby v. Howie, 9 S. D. 
471, 70 NW 640. 

[a] Presumption of payment from 
lapse of twenty years may be as- 
serted as defense. Bellenger v. 
Whitt, 208 Ala. 655, 95 S 10. 

[b] Paper title of mortgagee and 
purchaser at sale will prevail in ab- 
sence of showing of payment before 
foreclosure or adverse possession. 
ieiitaces v. Whitt, 208 Ala. 655, 95. 


Payment generally see supra 

§§ has ae 
Ay oe v. Opperman, 76 Tex. 
108. 138 174. 

56. Wiswall_ v. Ross, 4 Port. 
(Ala.) 821; Robinson v. McKinney, 
4 Dak. 290, 29 NW 658; Ingraham 
v. Baldwin, 12 Barb. 9 [aff 9 N. Y. 


45]; Northwestern Mortg. Trust Co. 
v. Bradley, 9 S. D. 495, 70 NW 648. 

[a] Trustee’s sale not subject to 
rule against champerty.—The pur- 
chaser’s right to recover cannot be 
defeated by proof that when the sale 
was made the property was in the 
adverse possession of one claiming 
under the grantor in the deed of 
trust. Wiswall v. Ross, 4 Port. 
(Ala.) 321. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Ss 


’ 
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such as usury,°? want of consideration,®® prema- 
ture foreclosure,°® or the mortgagor’s mental in- 
capacity at the time the mortgage was executed.®° 
An agreement to extend the time for redemption 
does not deprive the purchaser of his right to ac- 
quire possession by summary means at the expira- 
tion of the extended time.*! Since a purchase by 
the mortgagee can be attacked only by a bill to set 
aside the sale,°? a mortgagor cannot defend a suit 


for possession on the ground that the purchaser was 


the mortgagee, who was not authorized by the mort- 
gage to purchase.®* Where the answer in eject- 


-ment brought by a foreclosure purchaser is a gen- 


eral denial, without an offer to redeem, it is no 
defense that the sale was not made at the request of 
the legal holder of the note secured, as required by 
the trust deed.** 

Parties. Where the purchaser can use the mort- 
gagee’s name as nominal plaintiff in ejectment,®* 


_ he may do so even against the mortgagee’s objection, 


1 


by giving indemnity against costs.°° The wife of 
the mortgagor who claims subrogation is properly 
allowed to intervene in a suit for possession,®’ and 
the administratrix of the grantee in a prior deed 
between the same parties, and under which the mort- 
gagor’s wife bases her right to subrogation, is a 
proper party.°* Where a mortgagor has conveyed 
his equity of redemption, the grantee of such equity 
is a necessary party in an action by the purchaser 
at foreclosure sale to recover possession, but the 
mortgagor need not be joined.®® Where a mort- 
gagor is insane and his wife is the only person 
actively withholding possession of the premises from 
the purchaser, she is a proper party defendant in 


57. Robinson | v. McKinney, 4 
Dak. 290, 29 NW 658; Chapin v. Bil- 
lings, 91 Ill. 539; Northwestern 
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N. Y.—wWeir v. 
Div. 404, 50 NYS 275 
N. C—MecMillan v. 
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ejectment.7° 

Pleading and evidence. The purchaser must plead 
facts showing that foreclosure of the mortgage in 
the particular manner chosen was authorized 7 and 
his right to possession generally; 7? and must assume 
the burden of proving the regularity and validity of 
all preceding steps and of the sale,’* except in so far 
as the recitals of the deed are made prima facie 
evidence in his favor.7* Any material evidence of 
plaintiff’s title and right to recover, otherwise com- 
petent under the general rules of evidence,’® is 
admissible.*¢ 

[§ 1455] 4. Rents and Profits..7 The purchaser 
at foreclosure sale is generally entitled to the rents 
and profits of the property from the time his title 
vests until he takes possession,’ and thereafter to 
receive and recover the rents from tenants in the 
actual oceupation of the premises.’® But it has been 
held that, where the mortgagor, before foreclosure, 
leases the premises and assigns the rent notes, the 
purchaser on foreclosure is not entitled to the rent 
thereafter falling due under the lease.*° So where 
the owner of the land enters into a rental contract, 
and assigns such contract before foreclosure under 
a deed of trust, the assignee is entitled to the rents 
as against the purchaser at foreclosure sale who had 
knowledge of the contract and assignment.8! Where 
the purchaser pays only a small part of the price 
at the time of the sale, and causes delay in making 
the deed, but pays no interest on. the unpaid balance, 
he is not entitled to the rents accruing between the 
date of the sale and the date he accepts the deed 
and goes into possession.*? 

During redemption -period.s* Under some stat- 


Birdsall, 27 App.| AmSR 422. (2) Defendant may not 
a show fraud or other irregularities in 
Baxley, 112 N.|the execution of the power. His 


Mortg. Trust Co. v. Bradley, 9 S.|C._578, 16 SE 845. remedy is in equity. Rice v. Brown, 
D. 495, 70 NW 648. Va.—State Sulphur Mines Co. v.|77 Ill. 549; Dawson v. Hayden, 67 
58. Wishart v. Gerhart, 105 Mo.| Thompson, 93 Va. 293, 25 SE 232. Tll. 52; Graham v. Anderson, 42 Ill. 
A. 112, 78 SW 1094. 74 Burke v. Lacock, 41 Minn. 250,|514, 92 AmD 89; Reece v. Allen, 10 
59. Chapin v. Billings, 91 Ill.]42 NW 1016; Smith v. Williams-|Ill. 236, 48 AmD 336; Bensieck v. 
539. Brooke Co., 111 Miss. 393, 71 S 648;] Cook, supra. 
60. Ingraham y. Baldwin, 12 Barb.| Hume v. Hopkins, 140 Mo. 65, 41 [ec] Evidence held immaterial.— 
9 [aff 9 N. Y. 45]. SW 784; German Bank v. Stumpf,|In a suit by the grantee to recover 
61. Audretsch vy. Hurst, 126 Mich.|}73 Mo. 311; McCreary vy. Reliance]land sold by a trustee under a trust 


301, 85 NW 746. 


62. See supra § 1431. 

63. Diefenbach v. Vaughan, 116 
Ala. 150, 23 S 88. 

64. Biffle vy. Pullam, 125 Mo. 108, 
28 SW 323. 

65. See Ejectment § 97. 

66. Riedermann v. Stewart, 20 


Ala. A. 512, 103 S 310. 

67. Hiers v. Exum, 158 Ga. 19, 122 
SE 784. 

68. Hiers v. Exum, 

69. Buchanan v. Monroe, 
537. 

70. Bensieck v. Cook, 110 Mo. 173, 
19 SW 642, 33 AmSR 422. 

71. Cowdrey v. Turner, 85 Hun 
4517, 32 NYS 889. 

72, Steele v. Graves, 160 Ga. 120, 
127 SH 465. 

[a] Petition held sufficient.—A 
petition in a suit to- recover pos- 
session of land, alleging that plain- 
tiff held defendant’s note secured by 
a deed conveying land, and exercised 
an option to declare the debt due, 
and sold land under a power of sale, 
that plaintiff bought the land and 
went to it to take possession and 
found the wife of the grantor in pos- 
session claiming under a deed subse- 
quent to the security deed, was good 
as against a general demurrer. 
Steele v. Graves, 160 Ga. 120, 127 


SE 465. 

73. I1l—Preston v.: Zahl, 4 Iii. 
A. 423. 

Mich.—Wyman vy. Baer, 46 Mich. 
418, 9 NW 455; Caswell v. Ward, 2 


Dougl. 374. , : 
Miss.—Tyler v. Herring, 67 Miss. 


169, 6 S 840, 19 AmSR 268, 


supra. 
22 Tex. 


Lumber Co., 16 Tex. Civ. A. 45, 41 
SW 485; Western Union Tel. Co. v. 
Hearne, (Tex. Civ. A.) 40 SW 50. 
And see supra §§ 1449, 1450. 

75. See Evidence §§ 89-1729. : 

76. Steele v. Graves, 160 Ga. 120, 
127 SE 465; McCullough v. Hurt, 
GRexa  Clvie Age de. by SWVenT ole 

{a} Evidence held admissible.— 
(1) An equitable proceeding, where- 
by the cestui que trust acquired 
title to a note and security deed 
given by defendant to the trustee, 
was properly admitted in an action 
to recover possession after sale un- 
der the security deed, as a muniment 
of plaintiff’s title, although defend- 
ants were not parties to the record. 
Steele v. Graves, 160 Ga. 120, 127 
SE 465. (2) Where plaintiff in eject- 
ment relied on a deed based on a 
sale at public outcry under a power 
in a duly recorded mortgage, and 
defendant relied on an unrecorded 
deed from mortgagor, junior to the 
mortgage, but senior to plaintiff’s 
deed, and on evidence of his purchase 
from mortgagor with consent of 
mortgagee and on evidence of plain- 
tiff’s notice of his title prior to pur- 
chase at public sale, parol testimony 
as to transaction between defendant 
and mortgagor and mortgagee, in 
eonnection with other testimony as 
to notice to plaintiff, was admissible. 


Carter v. Copeland, 149 Ga. 660, 101 
SE 753. 
[b] Evidence inadmissible.—(1) 


Defendant may not introduce evi- 
dence to show that part of the debt 
secured had been paid. Bensieck v. 
Cook, 110 Mo. 173, 19 SW 642, 33 


deed to secure a loan, where the sale 
was regular, evidence of the value 
of the land was immaterial. McCul- 
lough v. Hurt, (Tex. Civ. A.) 175 
SW. 781. 

77. Mesne profits in: 

Bjectment generally see Ejectment 

§ 358 et seq. 

Writ of entry see Entry, Writ of 

§§ 22, 23. 

78. U. S.—lLathrop v. Nelson, 14 
F. Cas. No, 8,111, 4 Dill. 194; Markoe 
v. Coxe, 16 F. Cas. No. 9,092, 5 
Cranch ©) C."63i7; 

Ala.—Wootten v. Vaughn, 202 Ala. 
684, 81 S 660. 

Colo.—Lane v. Morris, 237 P 154. 

Ind.—Bryson v. McCreary, 102 Ind. 
1, 1 NB 55. 

Me.—Porter v. Pillsbury, 36 Me. 
278. 

Mo.—In re Life Assoc. of America, 
96 Mo. 632, 10 SW 69. 

[a] A junior mortgagee purchas- 
ing at a sale under a power con- 
tained in a prior mortgage is entitled 
to the rents and profits while in pos- 
session, without having them applied 
to the payment of his debt. Wootten 
v. Vaughn, 202 Ala. 684, 81 S 660° 

79. Hatch v. Sykes, 64 Miss. 307, 
1S 248; Jones v. Hill, 64 N. C. 198; 
Clement v. Shipley, 2 N. D. 4380, 51 
NW 414. 

80. Security Mortg., etc, Co. v. 
Gill, 8 Tex. Civ. A. 358, 27 SW 835, 

81. Sanger v. Hunsucker, (Tex, 
Civ. A.) 212 SW 514. 

82. Grosvenor v. Bethell, 93 Tenn. 
577, 26 SW 1096. 

83. Redemption period see XXIV 
in 42 C. J. : 


1000 [41 C.J] 


utes the purchaser is entitled to the rents and profits 
during the period allowed for redemption; ** but 
under others the mortgagor is entitled to such rents 


and profits.S> 


Where purchaser takes possession under a void 
foreclosure sale, he is liable to account for the rents 


and profits during the time of his 
Injunction and receiver. 
wrongtully exeluded from the land 


possession, who is insolvent, a court of equity 
should, upon a proper showing, and as ancillary to 
grant an injunction to re- 


an action of ejectment, 


strain defendant from colleeting the rents,‘* and for 
the appointment of a receiver to take charge of the 
property and collect and preserve the rents, pend- 


ing final judgment.*$ 
[§ 1456] 5. Crops.’® 


84% See cases infra this note. 

fa] Im North Dakota (1) under 
Comp. L. (19138) § T7762, the pur- 
ehaser at foreclosure sale is en- 


titled te receive from the tenant in 
possession the rents of the premises 
from the time of the sale until a re- 
Olson, 46 N. 


demption. Warren vy. { 
D. 208, 180 NW 529; Clifford v. Henry, | 


N. D. 604, 169 NW 508; Whithed | 
Anthony, ete. El. Co.. 9 N. D. 

83 NW 288. 81 AmSR 562, 50 
LRA 254: Clement v. Shipley, 2 N. D. 
. 1 NW 414. (2) The purchaser 
uch right whether the premises 
i of the mortgagor 

Clifford v. Henry, 


Where the purchaser is 


The general rule is that the 


supra. TL. (1913) § 6740, 
giving gor the right to 
remain in pess on during the year 
fer redemption, does not fix the 
terms or conditions of occupancy. 
Clifford wv. Henry, supra. (4) . 
(818) e 132, amendin¢g- Comp. L. 
(2818) § TT62. and providing that 


the debtor on foreclosure sale shall 
be entitled te the possession, rents, 
use, and benefit of the property from 
the date of sale until the expiration 
ef the redemption period, has no 
application to certificates of fore- 
closure sale executed prior to July 
i, 1919, the time when the amend- 
ment became operative. Warren v. 
Olson, 


of 


possession 
for redemption has expired, he is ac- 
corntable for the rents and profits. 
Dailey vw. Abbott, 40 Ark. 275. 
[b] Im Massachusetts under Rev. 
the mortgagor is en- 
edeem tl a deed is de- 
livered to the ser, and the 
mortgagee may remain in possession 
and collect rents and profits between 
the date of the sale and the date of 
@elivery of the deed as trustee for 
the mortgagor. Beal v. Attleborough 
Sav. Bank, 248 Mass. 342, 142 NE 


fe] Im Mimnesota a purchaser 
land sold under a power in a 
gage is not en 
the year all 2 
hough the mortgage pledges them, 
as it ceases to be a security for the 
debt on foreclesur MecDewell v. 
Hillman, 50 Minn. 9. 52 NW 897; 
Pioneer Sav., Farnham, 
50 Minn. 315, 52 NW 897. 

[a] Im Tenmessee (1) under Code 
$ @@1 if the mortgagor is per- 
Bftiea to 


, Si) 
by the remain 
im possession the period 4 
; 
} 
j 
' 


of 


mort- 


77] 
uv 


i 


redempti the former receives the 
benefit of the rents, whether the land 
redeemed or not. On the other 


fee 
7] 


hand the purehaser goes Into pos- 
sessi he redemption period 
he reby the benefit of the 
rents at period, provided 
the ees not redeem, but 
if nertgagor does redeer thei 
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acknowledgment 


oceupaney.®® that portion of 
homestead.°? 


by the party in 


the time of the 


purchaser must account for. the 
rents. Miller vw. Buchanan, 2 Baxt. 
390; Greenfield v. Dorris, 1 Sneed 
548. (2) If the mortgagor agrees to 


pay the purchaser rent for the land 
during the period for redemption, 
the former remaining in possession 
of the land, the agreement is sup- 
ported by _ sufficient consideration. 
Miller v. Buchanan, supra. 
86. U. S—Bigler v. Waller, 14 
Wall. 297, 20 L. ed. $91. 
Ala.—Johnson vy. Davis, 180 Ala. 
143, 60 S 799; Lovelace v. Hutchin- 
623; Atkins 
11 S 640; 


son, 106° Ala. 417, 17'S 
Sloan v. Frothingham, 72 Ala. 589. 


v. Tutwiler, 98 Ala. 129, 


Ga.—Jones vy. Laramore, 149 Ga. 
$25, 102 SE 526. 

N. Y.—Thompson vy. U. S. Loan 
Comrs., 79 N. Y¥. 54 [rev 16 Hun 
86]. 

Tenn.— Welch vy. Greenalge, 2 
Heisk. 209. 

W. Va.—Copelan v. Sohn, 79 W. Va. 


596, 91 SE 456. 

87. Chason v. O’Neal, 158 Ga. 725, 
124 SE 519; Vizard v. Moody, 117 Ga. 
67, 438 SE 426. See also Ejectment 
S S72. 

Injunction generally see 
tions 32 C. J. p il. 

S88. Chason v. O’Neal, 158 Ga. 725, 
124 SE 519; Hiers v. Exum, 158 Ga. 
19, 122 SE 784; Vizard v. Moody, 117 
Ga. 67, 43 SE 426. 

Appointment of receiver for pres- 
ervation. of growing crops see infra 
§ 1456. 

Receivership generally Re- 
eeivers [84 Cye 51 et seq]. 

89. Property covered by mortgage 
see supra § 403. 

Right to crops generally see Crops 
§ 6: Ejectment § 381. 

$0. Uil—Anderson vy. 
Th. 485; 
A. 361; 


Injune- 


see 


Strauss, 98 
Brock v. Leighton, 11 Ill. 
Sugden v. Beasley, 9 Ill. A. 
T1; Harmon v. Fisher, 9 Ill A. 822; 
Rankin v. Kinsey, T Tl A. 215. 

Ind.—Jones v. Thomas, 8 Blackf. 


428. 
= ,howa-—Downard v. Groff, 40 Iowa 
avi. 

Mich.—Scriven y. Moote, 36 Mich. 
64. 

Mo.—Hayden v. Burkemper, 101 
Mo. 644, SW 767, 20 AmSR 643; 
Steele v. Farber, 37 Mo. 71; Fowler 


Watson vy. 
Fischer vy. 


v. Carr, 


A. 486; 
Menteer, 59 B 


Johnson, 51 Mo. A. Voet v. 
Cunningham, 50 Mo. A. 136; Salmon 
vy. Fewell, 17 Mo. A. 118 


Y. 146; Gillett v. Balecom, 6 Barb. 
370; Shepard v. Philbrick, 2 Den. 174; 
Aldrich vy. Reynolds, 1 Barb. Ch. 
613. 

Va.—Crews v. Pendleton, 1 Leigh 
(28 Va.) 297, 19 AmD 756. 

W. Va—Hubbs vy. Swabacker, 51 
W. Va. 438, 41 SE 164; Kerr v. Hill, 


27 W.. Va: 576. 

Oats Mohona? v. Phippen, 1 Ont. 
143. 

[a] In Georgia (1) the purchaser 
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foreclosure purchaser acquires a right to all erops 
sown on the land and growing at the time of the 
foreclosure sale,°° in the absence of an agreement 
to the contrary; ®! but where by a defect in the 


the mortgage does not convey the 


homestead right, such purchaser is not entitled to 


the growing crops sown upon the 


Nor is a purehaser entitled to crops 
severed from the land before his title acerues; 
and it has been held that this rule applies where 
there is a severance in law by a sale of the un- 
harvested crop before foreclosure; ** but where there 
is a foreclosure under a power of sale in a deed of 
trust, the owner 
and cannot sever the crops by reserving them at 


is not an actor in the transaction, | 


It has been held that the 


sale.® 


rights of the parties become fixed at the date of the 


of lands under a power of sale in 
a security deed acquires title to crops 
growing on the land if they were 
grown and owned by the grantor in 
such deed. Virginia-Carolina Chemi- 
eal Co. v. Floyd, 159 Ga. 555, 126 


SE 378; Virginia-Carolina Chemical 
Co. v. Floyd, 159 Ga. 311, 125 SE 
709; Chason v. O’Neal, 158 Ga. 725, 


124 SE 5619. (2) Acts (1922) p 114, 
declaring growing crops to be per- 
sonalty, will not be so construed as, 
to affect a security deed executed 
before the statute was_ enacted. 
Virginia-Carolina Chemical Co. v. 
Floyd, 159 Ga. 555, 126 SH 3785 
Virginia-Carolina Chemical Co. v. 
Floyd, 159 Ga. 311, 125 SBE 709% 
Chason v. O’Neal, supra. 

91. Hubbs v. Swabacker, 51 W. 
Va. 438, 41 SE 164; Kerr v. Hill, 27 
W. Va. 576: 

- 92. Brock v. Leighton, 11 Ill. A. 
61. 

93. Watson v. Menteer, 59 Mo. 
A. 387; Willis v. Moore, 59 Tex. 628, 
46 AmR 284; Roberts v. Armstrong, 
(Tex. Commn. A.) 231 SW 371 [rev 


(Civ. A.) * 212 SW 227];- Sangervive 
Hunsucker, (Tex. Civ. A.) 212 SW 
514; Security Mortg., ete. Co. v. 
on 8 Tex. \Civ. Au 368,727 aS we 
$35. 

94. Willis v. Moore, 59 Tex. 628, 
638, 46 AmR 284; Roberts v. Arm- 
strong, (Tex. Commn. A.) 231 SW 


871. [rev (Civ. A.).212 SW 227]; Se- 

curity Mortg., ete., Co. v. Gill, 8 Tex. 

Civ. A. 358, 27. SW 835. See Stamps 

v. Hzell, (Tex. Civ. A.) 174 SW 944 

(purchaser cannot claim the grow- 

ing crop, having agreed to a sev- 

erance, by the trustee, at his requesr, ~ 
announcing, at the sale, that the 

crop had been sold, and would not 

pass under sale of the land). 

“A mortgagor is entitled to sever 
in law or fact the crops which stand 
upon his land at any time prior to 
the destruction of his title by sale 
under the mortgage; this results 
from his ownership and consequent 
right to the use and profits of the 
land, and the mortgage is taken with 
knowledge of that fact.” Willis v. 
Moore, supra. ; 

[a] The assignees of a crop-shar- 
ing rental contract (1) are entitled 
to crops growing and unmatured at 
time of sale under a trust deed as 
against the purchaser at the sale. 
Sanger v. Hunsucker, (Tex. Civ. A.) 
212 SW 514. (2) Where land ts 
rented under a crop-sharing rental 
contract, and, while the crops are 
growing, is sold under a deed of 
trust, and, after sale, a portion of 
the land is replanted by the tenant 
under an agreement with the pur- 
chaser, the assignees of the rental 
contract are entitled to the rent 
crop share of the replanted crops as 
}against the purchaser. Sanger vy. 
; Hunsucker, supra. 

$5. Roberts v. Armstrong, (Tex, 
Commn. A.) 231 SW 3871 [rev (Civ. 
A.) 212 SW. 227}. 


For ister cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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deed to the purchaser, and that the status of the 
crops at that time controls; and if at that date 
the crops have not fully matured so that they have 
ceased to draw nourishment from the soil, they be- 
long to the purchaser.®7 

Rights of mortgagor’s tenant. It has been held 
that where, prior to foreclosure, the mortgagor 
rents the premises to one who raises a crop thereon, 
the foreclosure purchaser acquires only the mort- 
gagor’s interest in the crop.°* Generally, however, 
the right of a tenant of the mortgagor to growing 
crops is no better than that of his landlord where 
the mortgage antedates the lease; and the fact 
that the crops are sown prior to default is imma- 
terial In some jurisdictions the rule has been 
changed by statute.” 

Appointment of receiver. In ejectment by the 
purchaser a receiver may be appointed for the 
preservation of the crops attached to the land.’ 

[§ 1457] 6. Timber. Growing timber covered by 
the mortgage belongs to the purchaser at foreclo- 
sure sale; * but where no title to timber was con- 
veyed by the mortgage, the purchaser acquires none.® 
Such portion of the timber as may have been cut by 
the mortgagor before the foreclosure sale, although 
not removed from the land, does not pass to the 
foreclosure purchaser;® but after the latter’s title 
has vested he may have an injunction to restrain the 
commission of waste by further cutting,’ or may 
maintain an action on the case for injury done to 
the estate by such cutting.® An assignee of the se- 
eured debt, purchasing at a sale controlled by him, 
is liable for waste committed or intentionally author- 
ized by him in the sale of standing timber, the 
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mortgagor having elected to treat him as still a 
mortgagee notwithstanding the sale.® 

[§ 1458] 7. Buildings and Improvements.1° Build- 
ings and other improvements placed on the mort- 
gaged premises inure to the benefit of the purchaser 
at a foreclosure sale,'! although he holds them sub- 
ject to existing mechanics’ liens.12 Such improve- 
ments are calculated to enhance the selling price of 
the premises, and as the debtor is entitled to the 
excess of proceeds he is thus indirectly compensated 
for his outlay.1* But the foreclosure purchaser is 
not entitled to a building erected by a tenant under 
an agreement with the mortgagor that it should 
remain personalty.'* 

Void or irregular sale. If the foreclosure sale 
was void, the purchaser is entitled to compensation 
for permanent improvements placed by him on the 
land in reliance on the validity of his title,!® and 
may remove improvements made by him where no 
injury to the realty results.1¢ On the other hand it 
has been held that, where a mortgagee, purchasing 
at a void sale, disposes of the buildings standing ~ 
on the property and permits them to be removed, 
he is lable for waste.17 And one who purchases 
at an irregular sale, with constructive notice of 
its irregularity, is not entitled to an allowance for 
improvements.18 

[§ 1459] 8. Liens or Encumbrances in General.’® 
The purchaser at a sale on foreclosure under a 
power in a mortgage or trust deed takes subject to 
all liens and encumbrances created prior to his mort- 
gage or deed,?° provided such prior liens or encwm- 
brances are valid.24 On the other hand, in the 


96. Redman v. Lasell, 44 S. D. li. Childs. v. Dolan; 5 “Allen 19. Existence of superior liens as 
327, 183 NW 996. (Mass.) 319; Watkins v. Owens, 47!relieving purchaser from bid see 
97. Redman v. Lasell, supra. Miss., 593; Ivy v. Yancey, 129 Mo.|supra § 1438. : 
98. Chason v. O’Neal, 158 Ga. 725,]501, 31 SW 937» Neal v. Hamilton, Taxes and assessments see infra 


124 SE 519. 

[a] Rule applied.—A purchaser 
under a power of sale in a security 
deed is entitled to recover out of 
crops grown by the tenant a fair 
rental of the premises for the year 
in which the crops were grown, not- 
withstanding an agreement between 
the grantor and alleged tenants, 
made prior to sale, that tenants were 
to pay no rent. Chason v. O’Neal, 
158 Ga. 725, 124 SE 519. 

99. Fischer v. Johnson, 51 Mo. A. 
LST: 

1. Fischer v. Johnson, supra. 

2. See statutory provisions. 

{a] In Missouri a statute saves 
and excepts from the property pass- 
ing to the foreclosure purchaser 
growing crops sown on the land by 
-a tenant of the mortgagor. Reed vy. 
Swan, 133 Mo. 100, 34 SW 483; Wells 
v. Bente, 86 Mo. A. 264; Walton v. 
Fudge, 638 Mo. A. 52. 

@  Benefield v. Cox, 202 Ala. 677, 
81 S 633. 

Receivership generally Re- 
ceivers [84 Cyc 51 et seq]. 

4  Sandlin v. Anders, 187 Ala. 473, 


see 


65 S 376. See generally Logs and 
Logging §§ 15, 16. 

5. Moore vy. McAllister, 205 Ala, 
512, 88 S 643. 

6. Berthold v. Holman, 12 Minn. 
335, 98 AmD 233. 

7. Berthold v. Holman, 12 Minn. 
335, 98 AmD 233. See generally 
Waste [40 Cye 521]. 

Se Stout) va. Keyes, 24 Dousl. 
(Mich.) 184, 48 AmD 465. See gen- 


erally Waste [40 Cyc 518]. 

Trespass on the case generally see 
Case, Action on 11 C. J. p 1. 
-“ 9 Owens v. Branning Mfg. Co., 
168 N. C. 397, 84 SE 389. 

10. Generally see Improvements 
Bit Gude BOMeKDEy 

Property covered by mortgage see 
supra § 404, 


(Tex.) 7 SW 672. 

[a] Cost of party wall.—A pur- 
chaser under a trust deed has a 
right prior to the claim of the as- 
signee of an adjoining owner for 
contribution for the cost of a party 
wall under an unrecorded agreement, 
although the assignee and the mort- 
gagor have agreed in writing as to 
the amount of such claim. Kells v. 


Helm, 56 Miss. 700. 
12. Seibel v. Siemon, 72 Mo. 526. 
13. Neal v. Hamilton, (Tex.) 7 
SW 672. 
14. Shelton v, Piner, (Tex. Civ. 


A.) 126 SW 65. 

15. Ala.—Hogan vy. Stone, 1 Ala. 
496, 35 AmD 39. ‘ 

Md.—Queen City Perpetual Bldg. 
Assoc. v. Price, 53 Md. 897. 

Minn.—Bacon vy. Cottrell, 13 Minn. 
194. 

Nebr.—Higginbottom v. Benson, 24 
Nebr. 461, 29 NW 786, 8 AmSR 211. 

N. Y.—Miner v. Beekman, 50 N. 
Y. 337, 14 AbbPrNS 1; Mickles v. 
Dillaye, 17 N. Y. 80; Wetmore 
Roberts, 10 HowPr 51; Putnam 
Ritchie, 6 Paige 390; Benedict 
Gilman, 4 Paige 58. 

Pa.—Harper’s App., 64 Pa. 315. 

Wash.—Sloane v. Lucas, 37 Wash. 
848, 79 P 949. 

9 Wis. hee 


<<s 


Wis.—Green v. Dixon, 

Ont.—Fawcett v. Burwell, 
Grant Ch. 445; Carroll v. Robertson, 
15. Grant‘Ch. 173. 

16. Poole v. Johnson, 62 Iowa 
611, 17 NW 900; Cooke v. Cooper, 18 


Or, 142, 22 P 945, 17 AmSR 709, 7 
LRA 273. 
17. Staunchfield' v. Jeutter, 4 


Nebr. (Unoff.) 847, 96 NW 642. See 
Johnson v. Davis, 180 Ala. 143, 60 
S 799 (recognizing rule). 


Waste generally see Waste [40 
Cyc 496]. 

18. Smith v. Woodward, 122 Va. 
356, 94 SE 916. 


§ 1460. 
20. 

563. 
Ark.—Gerson v. Poole, 31 Ark. 85. 


Ala.—Graham v. King, 15 Ala, 


Cal.—Bateman vy. -Kellogg, 59 Cal, 
A. 464, 211 P 46. 
Ga.—Chason v. O’Neal, 158 Ga. 


725, 124 SE 519; Beckon v. Small, 
152 Ga. 149, 108 SE 542. 
Md.—Berry v. Derwart, 55 Md. 


66; Speed v. Smith, 4 Md. Ch. 299. 
Mich.—Bailey v. Gould, Walk. 478. 
Minn.—American Bldg., ete., 

Assoc. v. Waleen, 52 Minn. 238, 53 

NW 867. 

Mo.—Scheppelmann v. Fuerth, 87 
Mo. 3515 Tanner v. Taussig, 11 Mo. 
A. 534. 

N. J.—Finkel v. Lepkin, 62 N. J. 
L. 580, 41 A 718; Fox v. Cronan, 47 
N. J. L. 493, 2 A 444, 4 A 314, 54 
AmR 190. 

N. Y.—More v. Deyoe, 22 Hun 268. 

N. C.—Merchants’ Bank, ete., Co. 
v. Watson, 187 N. C. 107, 121 SE 181, 
183 [quot Cyc]; Taylor v. Heggie, 83 
N. C. 244. 

N. D.—Harvison v. Griffin, 32 N, 
D, 188, 197, 155 NW 655 [cit Cyc]. 

Philippine.—Velasco v. Gochuico, 
33 Philippine 368. 

R. I.—Brunette v. Myette, 40 R. I. 
546, 102 A 520. 

(Civ, 


Tex.—Houston Vv. 
Ont.—Gill v. Gamble, 13 Grant, Ch, 


A.) 197 SW 1121. 
169. 

21. Uzzell v. Gates, 103 Ark. 191, 
146 SW 495, 1184; Hokanson vy. Gun- 
derson, 54 Minn. 499, 503, 56 NW 172, 
40 AmSR 354; More v. Deyoe, 22 Hun 
CN. Y.) 208. 

“TThe purchaser’s] rights are not 
affected by liens adjudged against 
the mortgagor in a suit [commenced 
subsequently to the date of the 
mortgage] in which neither he nor 
the mortgagee is a party.” MHokan- 
son v. Gunderson, supra. 


Johnson, 


1002 [41 C. J.J 
absence of a statute to the eontrary,?? the foreclo- 
sure of a valid senior mortgage will cut off junior 
liens or encumbrances,?" including judgment liens,** 
unless the owner of the equity of redemption himself 
becomes the purchaser, or there are other equities 
to preserve the junior liens; °° and the holder of 
the senior mortgage, who purchased the property 
for the amount of his debt, is not required to sur- 
render the property to a junior encumbrancer on 
receipt of the amount of his elaim.?® 

Security against liens. Where a mortgagor gives 

bond to the mortgagee to indemnity him, against 
mechanies’ liens, and the mortgagee purchases the 
property on foreclosure, the extinguishment of the 
mortgage debt by the sale does not release the 


mortgagor from liability on the bond in case the 
mortgagee is damaged by a breach of its condi- 
tion.*? 


Revival of junior lien. It has been held that a 
junior mortgage lien, extinguished by foreclosure 
of a senior deed of trust, is revived by the junior 

*mortgagor’s acquisition of title through a deed of 
trust from the purchaser at the sale foreclosing the 
senior lien; "8 but there is authority to the con- 
trary.*° 

{a] Prior lien barred by Mmita- 


tlon.—Under Kirby Dig. § 5399,] Tex. 620, 
whereby the Hen of a mortgage}]180 SW 665]; 
ceases as to third persons on the] (Civ. 

debt secured being apparently barred, | Greeves, 

the purchaser at an attempted fore- “The purchaser 


closure of q first mortgage, the debt} cerned with 
secured by which was so barred as 
to third persons, Le no title against 
the second mortgagee who purchased] of the 
at foreclosure at his mortgage. | Gunderson, 
Ussell v. Gates, 108 Ark. 191, 146 


SW. 496, 1184 [a] 
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Tex.—Hampshire v. Greeves, 104 
148 SW 147 [aff (Civ. A.) 29. 
Tolleson v. 
A.) 152 SW 850; Hampshire v. 30. 
(Civ. A.) 148 SW 147. 
is... only con- 31. 
the state of 
at the date of the mortgage, and the 32. 
existence of liens affecting the rights 


172, 40 AmSR 364. 


Mortgagee is not bound to 


» 


[§§ 1459-1461 


ye ee 


[§ 1460] 9. Taxes °° and Insurance.** In the ab- 
sence of special circumstances ** the purchaser at a 
foreclosure sale is bound to pay the taxes and as- 
sessments and cannot recover them from the mort- 
gagor or a junior encumbrancer.** And so if, by 
way of keeping good his lien during the period of 
redemption, he pays taxes and insurance which, 
under the mortgage, the mortgagor himself was 
bound to pay, he cannot, when further installments 
fall due, again resort to the power of sale for the 
purpose of securing repayment.’* Where the 
grantor has bound himself to keep the property in- 
sured for the ereditor’s protection, and the trustee 
has required the same thing of the purchaser, who 
complies with such requirement, but the grantor 
does not, the purchaser is entitled, on the sale 
being set aside, to reimbursement of such amount 
of insurance as the grantor was bound to carry on 
the property.*> 

[§ 1461] 10. Effect of Defects or Invalidity of 
Proceedings—a. In General. Where any of all the 
facts necessary to authorize the exercise of the 
power of sale °* does not exist, in which case the sale 
may be considered as void,*’ the purchaser takes no 


benefit of mortgagee). 

Plum v. pee 8 Bros. Mfg. 
89 Mo. 162, 1 SW 21 

As part ‘of Srocteica debt see 
supra § 375. 
As part of mortgage debt see 
supra § 376. 
Oldenburg v, Regester, 118 
Md. 394, 85 A 411. 


Nobles, | Co., 


the title 


mortgagee.” Hokanson_ v. [aj Circumstances exonerating 
54 Minn. 499, 508, 56 NW] purchaser from liability —Taxes 


should not be charged to the pur- 
chaser where, prior to the time for 


{b] Usury.—The purchaser may]take notice of deeds made _ subse-| ratification of the sale, an unreleased 
show that a prior mortgage on the | quently to his mortgage or deed of | mortgage exceeding the purchase 
property is void for usury. More v. trust. Heaton v. Prather, 84 Ill. 330;| price was discovered and the trustee 

82 Hun (N. Y.) 2 Farrar v. Payne, 78 Ill. 82. failed to secure a release and de- 


Deyoe, 


[b] Basements.—Where, after the 


layed ratification for six months. 


22. See statutory provisions, 

fa] Im Indiana, under Rey. St.|] recording of a trust deed, a subse- SER et ane v. Regester, 118 Md. 394, 
(1848) § 58, a second mortgagee is} quent grantee granted an easement | 85 A 411. 
not affected by a sale made subse-| over the land for a ditch, a convey- 33. Mass.—Swan v. Emerson, 129 
quent to his mortgage under a power}ance of the land on foreclosure of] Mass. 289. 
in the first mortgage. Howe v.|]the trust deed terminated the ease- Miss.—Sevier v. Minnis, 71 Miss. 
Woodruff, 12 Ind. 214. ment, and passed the land to the|]473, 15 S 234, 

Qs. U. S—Searles v. Jacksonville, | Purchaser free from any rights of Mo.—State v. Stelbrink, 58 Mo. A. 
ete, R. Co, 21 BF. Cas. No. 12,586.) the ditch owner. Burlington, ete., | 662. 
2 Woods 62i. R. Co. v. Colorado Eastern R. Co.,, N. C,.—Merchants’ Bank, etc., Co. 


Ala—Vines vw. Wileutt, 212 Ala. | 38 Colo. 95, 


150, 102 S 29, 85 ALR 1301. 


88 P 154 
tc] Mechanics’ 


Watson, 187 N. C. 107, 121 SH 181 


liens.—A pur- Ahtveot assessment). 


Cal——Metropolis Trust, ete. Bank] chaser from a trustee in a deed of Tenn.—Grosvenor v. Bethell, 93 
v. Barnet, 165 Cal. 449, 182 P 888. trust superior to mechanics’ liens} Tenn. 577, 26 SW 1096. 
Colo.—Burlington, ete, R. Co. v.}] purchasing pending suit to foreclose 34. Walton v. Hollywood, 47 Mich. 
Celorado Eastern R. Co., 88 Colo. 95,} the liens acquires absolute title, and} 885, 11 NW 209. 
§§ P 154. the mechanics’ liens are destroved. 35. Copelan_ vy. Sohn, 79 W. Va. 
Ga—Mutual Loan, ete, Co. v.} Metropolis Trust, etc, Bank v. Bar-| 596, 91 SE 456. 
Haas, 100 Ga. 111, 27 SE 980, 62] net, 165 Cal. 449, 182 P 8338. See also 36. See supra §§ 1341-1442 passim. 


AmSR 31T. 


Mechanics’ Liens § 554 note 60 [b]. 


Right to foreclose generally sce 


lll.—=Heaton v. Prather, 84 Tl. 380. 24. Post v. Arnot, 2 Den. (N. Y.) | Supra §§ 1017-1058. 

Mass.—Rogers v. Powers, 204/844; Kennard v. Mabry, 78 Tex. 151, 87. U. S.—Bigler v. Waller, 14 
Mass, 257, 90 NE 514, 14 SW 272. But see Warner v,| Wall. 297, 20 L. ed. 891 4 

Mich.—Swarthout v. Shields, 185] Blakeman, 4 Abb. Dec. (N. Y.) 580, Ala.—Sanders vy, Askew, 79 Ala, 
Mich. 427, 152 NW 202. 4 Keyes 487 (holding that fore- | 4338. 

Minn.—Solberg v. Wright, 38 Minn. closure of a mortgage which had Dis: .—Gebhard v. Sattler, 40 Iowa 


2234, 22 NW 381; Bolles v. Carli, 12 
Minn. 118, ; out 
Mo.—MeFarland Real Est. Co. v. 


Toseph Gerardi Hotel Co. 202 Mo.] creditors, except 
597, 100 SW 5T7T; Plum vy. Studebs iker | bona fide purchaser 
Bros. Mfg. Co., 89 Mo. 162, 1 SW 25. Penn Dev. 
217. Fed. 650, 166 

N. ¥Y.—Decker v. Boice, 19 Hun 152] Anderson, 10 Ala. 
fafé S$ N. Y. 2153 Root v. Wheeler, | Heywood, 129 Mass. 


Gilman, 4 [a] 
holds subject to 
both he 


12 AbbPr 294; Benedict v. 
Paige Fs 

N ——Merchants’ 
vy W aon 187 _.N. GC. 107, 
1S$ [quot Cye]; Dunn v. 
148 N. C. 276, 61 SE 679. 

N. D—kKrieger v. Schultz, 
RD. 274 188 NW 1021; Harvison vy. 
Griffin, 32 N. D. 188, 155 NW ‘655; 
Nichols v. Tingstad, 10 N. D. 172, 
S6 NW 694, 28. 

Pa.— Bancroft v. Ashhurst, 2 Grant 
513. after-acquired 


Bank, ete, Co. 
121 SE 181, 
Oettinger, | Penn 
48 N. 26. 
or 84. 


been satisfied, but was assigned with- | 15 
consideration to a third person, 
will not cut off the lien of judgment 
perhaps as 


Co. v. Stoner, 254 
CCA 148; 
504; Thompson v. 


Purchaser at collusive sale 
junior lien, where 
and owner 
liable for debt represented by lien. 
Dey. CoCr: 
650, 166 CCA 148. 
Anderson vy. Taylor, 


Wood 
118° ‘Minn. 474, 184 NW 127. 
Jensen v. Duke, 
P 876 (under statute providing that 
title shall 


Me.—Snowman vy. Herrick, 111 Me- 
587, 90 A 479. 

Mich. —Bradway v. Miller, 200 
Mich, 648, 167 NW 15; Woodruff v. 
Coffman, 139 Mich, 634, 103 NW 166. 

Miss.—Scottish Américan Mortg. 
Co. v. Butler, 99 Miss. 56, 54 S 666, 
401. AnnCas1918C 1236; Watson v. Per- 
kins, 88 Miss. 64, 40 S 643; Cox v. 
American Freehold, ete., Mortg. Co., 
88 Miss. 88, 40 S 739. 

N. C.—Eubanks v. Becton, 158 N. C. 


to a 
without notice). 


Stewart v. 


of equity are 


Stoner, 254 Fed. | 2580, 73 SE 1009. 
R. I.—Martini v. Emery, 39 R. I. 
(Mo.) 227] 463, 98 A 52. 
Tenn.—Henderson v. Galloway, 8 
v. Pacific Surety Co.,}| Humphr. 692. 


Tex.—Bracken v. Bounds, 96 Tex. 
200, 71 SW 547; Wilson vy. Armstrong, 
(Civ. A.) 236 ‘SW 755; Rawlings v. 
Lewis, (Civ. A.) 191 SW 784; Mesner 


(Cal. A.) 284 


inure to 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


\ 
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title ;°° and where the sale is not made in set con- 
formity to the terms and conditions of the mortgage 
or trust deed or of the statutes considered as a part 
may be deemed 


thereof,*® in which case the sale 


Vv. Taylor, 56 Tex. Civ. A. 187, 120 SW 
OL; Clark? vee Burke (Cive A.) 689 
SW 306. 

N. B.—Swinney v. Rodburn, 27 N. 
By-175: 

See also infra note 88. 


38. U. S.—Wright v. Harris, 221 
a 736 [aff 228 Fed. 1021, 142 CCA 
654]. 

ae ene v. Askew, 79 Ala. 
43 ; 


Ark. Swift v. Ivery, 147 Ark. 141, 
227 SW 600; Craig v. Meriwether, 84 
Ark. 298, 105 SW 585. 

Colo.—Carlson v. Howes, 69 Colo. 
246, 193 P 490; Stephens v. Clay, 17 
Colo. 489, 30 P 438, 31 AmSR 328; 
Kenney v. Jefferson County Bank, 12 
Colo. A. 24, 54 P 404; McMeel v. 
O’Connor, 3 Colo. A, 113, 32 P 182. 

Ill.—Koester v. Burke, 81 Ill. 436. 

Iowa.—Penny v. Cook, 19 Iowa 5388. 

Ky.—Ormsby v. Tarascon, 3 Litt. 
404, 

Me.—Snowman v. Herrick, 111 Me. 
587, 90 A 479. 


Miss.—Provine v. Thornton, 92 
Miss. 395, 46 S 950. 
Mo.—Shields v. Hobart, 172 Mo. 


521, 72 SW 675; Droyer v. Rohan, 99 
Mo. A. 120, 73 SW 384. 

N. C.—Hinton v. Hall, 166 N. C. 
477, 82 SE 847; Love v. Harris, 156 
N. C..88, 72 SE 150, 36 LRANS 927, 
AnnCasl1912D 1065; Morton v. Blades 
Lumber Co., 154 N. C. 336, 70 SE 623. 

N. D.—Johnson v. Casserly, 37 N. 
D. 33, 163 NW 539; D. S. B. Johnston 
Land Co. v. Mitchell, 29 N. D. 510, 151 
NW 23. 

R. I.—Martini v. Emery, 39 R. I. 
463, 98 A 52. 

Ss. D.—Gillette v. Abrahams, 42 
S. D. 316, 174 NW 745. 

Tenn.—Henderson v. Galloway, 8 
Humphr. 692. ; 

Tex.—Rawlings v. Lewis, (Civ. A.) 


191 SW 784; W. C. Belcher Land 
Mortg. Co. v. Taylor, (Civ. A.) 173 
Sw 278. 


W. Va.—Schmertz v. Hammond, 47 
W. Va. 527, 35 SE 945, 

Can.—Rodburn v. Swinney, 16 Can. 
SG. 297; 

Man.—Taylor v. Sharp, 8 Man. 163; 
Finkelstein v. Locke, 6 WestLR 173. 

N. B.—Swinney v. Rodburn, 27 N. 
1B. 175- 

N. S.— Millard v. Gregorie, 47 N. S. 
78, 11 DomLR 539, 12 EastLR 401. 

{a] Invalidity of mortgage.—The 
sale passes no title where the mort- 
gage or deed of trust was itself in- 
valid. Shields v. Hobart, 172 Mo. 
521, 72 SW 675; W. C. Belcher Land 
Mortg. Co. v. Taylor, (Tex. Civ. A.) 
173 SW 278 (deed of trust which 
grantor had no authority to execute) ; 
Schmertz v. Hammond, 47 W. Va. 527, 
85 SE 945 (where the deed of trust 
made by a married woman was insuf- 
ficiently acknowledged). 

[b] A sale before default passes 
no title. Wright v. Harris, 221 Fed. 
736 [aff 228 Fed. 1021, 142 CCA 654]; 
Long v. Long, 79 Mo. 644. 

{[c] Failure to have land ap- 
praised.—A sale of mortgaged land 
under a power contained in the mort- 
gage without first having the land 
appraised as required by statute is 
void. Swift v. Ivery, 147 Ark. 141, 
227 SW 600; Lesser v. Reeves, 142 
Ark. 320; 219 SW 15; Craig v. Meri- 
wether, 84 Ark. 298, 105 SW 585. 

[d] A gale made without the re- 
quest of the beneficiary passes no 
title. Bent-Otero Impr. Co. v. White- 
head, 25 Colo. 354, 54 PRP 10238, 71 
AmSR 140; Bowman v, Oakley, (Tex. 
Giv, A.) 212 SW,.549. 

Sale after payment of debt see in- 
fra § 1464. 

39, See supra §§ 1377-1442 passim. 

40. U. S.—Hagegart v. Wilczinski, 
143 Fed. 22, 74 CCA 176; Swenson vy. 
Halberg, 1 Fed. 444, 1 McCrary 96. 
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Ala.—Dozier v. Farrior, 187 Ala. 
181, 65 S 364; Sloan vy. Frothingham, 
65 Ala. 593; Mahone y, Williams, 
39 Ala. 202. . 

Ark.—Daniel vy. Garner, 71 Ark. 484, 
76 SW 10638. 

Cal.—Seccombe v. Roe, 22 Cal. A. 
139, 133.P 507. 


Colo.—Stephens yv. Clay, 17 Colo. 
489, 30-P 48, 31 AmSR 328. 
Ill.—Kerfoot v. Billings, 160 Ill. 


563, 43 NE 804; McHany v. Schenck, 
88 Ill. 357; Fairman v. Peck, 87 Ill. 
156; Munn v. Burges, 70 Ill. 604; 
Gillespie v. Smith, 29 Ill. 473, 81 AmD 
328; Ross v. Mead, 10 Ill. 171. 

Pit sp Ae v. Culbertson, 43 Iowa 

Mass.—Chace v. Morse, 189 Mass. 
559, 76 NE 142. 

Mich.—Long y. Kaiser, 81 Mich. 
518, 46 NW 19; Pierce v. Grimley, 77 
Mich. 273, 48 NW 932; State Bank v. 
Chapelle, 40 Mich. 447. 

Minn.—Mulroy Vv. Sioux 
Trust, ete, Bank, 206 NW 
Phelps v. Western Realty Co., 89 
Minn. 319, 94 NW 1085; Clark v. 
Kraker, 51 Minn. 444, 53 NW 706; 
Ryder v. Hulett, 44 Minn. 353, 46 
NW 559; Willard v. Finnegan, 42 
Minn. 476, 44 NW 985, 8 LRA 50; 
Abbott v. Peck, 35 Minn, 499, 29 NW 
194; Bottineau v. tna L. Ins. Co., 31 
Minn. 125, 16 NW 849; Folsom v. 
Lockwood, 6 Minn. 186. 

Miss.—Smith v. Deeson, 14 S 40. 

Mo.—Givens v. McCray, 196 Mo. 
306, 93 SW 3:74, 113 AmSR_ 736; 
Adams v. Carpenter, 187 Mo. 613, 86 
SW 445; Benton Land Co. v. Zeitler, 
182 Mo. 251, 81 SW 193, 70 LRA 94; 
Snyder v. Chicago, etc., R. Co., 131 
Mo. 568, 33 SW 67; Harlin v. Nation, 
126 Mo. 97, 27 SW 330; Springfield 
Engine, etc., Co. v. Donovan, 120 Mo. 
423, 25 SW 536; Cassady v. Wallace, 
102° Mo. 2675, .15) SW 1385 2Chase sv, 
Williams, 74 Mo. 429; German Bank 
v. Stumpf, 73 Mo. 311; Kelly v. Hurt, 
€1 Mo. 463; Chesley v. Chesley, 54 
Mo. 347; Benkendorf v. Vincenz, 52 
Mo. 441; Miller v. Evans, 35 Mo. 45; 
Price v. Blankenship, 71 Mo. A. 548; 
Fowler v. Carr, 63 Mo. A.-486; Kline 
v. Vogel, 11 Mo. A. 211 [aff 90 Mo. 
239, 1 SW 733, 2 SW 408]. 

N. Y.—Cunningham v. Cassidy, 17 
N. Y. 276; McMannis v. Butler, 40 
Barb. 176; Wallace v. Feely, 61 How 
Pr 225 [aff 10 Daly 331 (aff 88 N. Y. 
646 mem)]; Minuse v, Cox, 5 Johns. 
Ch. 441, 9 AmD 313. 4 

Sawyer, 167 N. 


C.—Ferebee v. 
& LRAI915B 640; 


Falls 
461; 


N. 

S983 SE LT, 
Parker v.. Banks, (79. N.C. 480: 

S. D.—Thompson v. Browne, 10 S. 
D. 344, 73 NW 194; Middlesex Bank- 
ing Co. v. Lester, 7 S. D. 333, 64 NW 
168. 

Tex.—Ward v. Forrester, (Civ. A.) 
87 SW 751; National Loan, etc., Co. 
v. Dorenblaser, 30 Tex. Civ. A. 148. 
69 SW 1019; Shaw v Holloway, 12 
Tex. Civ. A. 254, 35 SW 800. 

Va.—Hamilton v. Stephenson, 106 
Va. 77, 55 SE 577; Old Dominion Inv. 
Co. v. Moomaw, 25 SE 540. 
See also infra note 41. 
41. . S.—Greenleaf v. Queen, 1 
Pet. 138, 7 L. ed. 85; Stephen v. Beall, 
22 Wall, 329, 22 L. ed. 786; Bigler v. 
Waller, 14 Wall. 297, 20 L. ed. 891; 
Wright v. Harris, 221 Fed. 736 [aff 
228 Fed. 1021, 142 CCA 654]; Kohn 
v. Dravis, 94 Fed. 288, 36 CCA 253; 
Burnham vy. Hewey, 4 F. Cas. No. 
2,175, 1 Hask. 372; Lockett v. Hill, 15 
F. Cas. No. 8,443, 1 Woods 552. 

Ala.—Williams v. Wilson, 205 Ala. 
119, 87 S 549; Hicks v. Dowdy, 202 
Ala. 535, 81 S 37. 

Ark.—Swift v. Ivery, 147 Ark. 141, 
227 SW 600. 

Cal.—Bluckley v. Fowler, 21 Cal. 
326, 82 AmD 747; Stockwell v. Bar- 
num, 7 Cal. A, 413, 94 P 400. 


\ 
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to be at least voidable if not void,*® the purchaser 
takes, if anything at all, at most only a bare legal 
title,** even, as held in most jurisdictions, after deed 


Colo.—Stratton v. Murray, 25 Colo. 
‘A. 395, 1388 P-1015, 

D, C.—Brown v. Oriental Univ., 44 
App. 414; Black vy. Smith, 11 D. CG. 
338 [rev on other grounds 115 U. S. 
308, 6 SCt 50, 29 L. ed. 398]; Green 
v. Alexander, 7 D. C. 147. 

Ill.—Nichols v. Otto,-132 Ill. 91, 23 
NE 411; Williamson vy. Stone, 128 Ill. 
129, 22 NE 1005; Equitable Trust Co. 
v. Fisher, 106 Ill. 189; Gibbons v. 
Hoag, 95 Ill. 45; Watson v. Sherman, 
84 Ill. 263; Bush v. Sherman, 80 Ill. 
i60; Warnecker v. Lembeca, 71 III. 
91, 22 AmR 85; Dempster v. West, 69 
Ill. 613; Cushman v, Stone, 69 Ill. 
516; Burr v. Borden, 61 Ill. 389; Rob- 
erts v. Fleming, 53 Ill. 196; Griffin v. 
Chicago Mar. Co., 52 Ill. 130; Ross v. 
Demoss, 45 Ill. 447; Mapps v. Sharpe, 
agate 13; Sargent v. Howe, 21 Ill. 
148. 

ZTowa.—Dutton v. Cotton, 10 Iowa 
408; Grapengether v. Fejervary, 9 
Iowa 163, 74 AmD 336. 
ie v. Tarascon, 3 Litt. 

Me.—Washington County R,. Co. v. 
Canadian Colored Cotton Mills Co., 
104 Me. 527, 72 A 491. : 

Mda.—Chilton v. Brooks, 71 Md. 445, 
feget 868; Webb v. Haeffer, 53 Md. 

Mass.—Feuer v. Capilowich, 242 
Mass. 560, 136 NE 620; Russell v. 
Bon, 221 Mass. 370, 108 NE 1048; 
Long v. Richards, 170 Mass. 120, 48 
NE 1088, 64 AmSR 281; Pryor. v. 
Baker, 133 Mass. 459; Dexter v. Shep- 
ard, 117 Mass. 480; Burns v. Thayer, 
115 Mass. 89; Dyer v. Shurtleff, 112 


Mass. 165,017" Ami “Fi Smith ow, 
Provin, 4 Allen 516. 
Mich.—Harris v. Creveling, 80 


Mich. 249, 45 NW 85; Keyes v. Sher- 
wood, 71 Mich. 516, 39 NW _ 740; 
Morse v. Byam, 55 Mich. 594, 22 NW 


54; Durm v. Fish, 46 Mich. 312, 9 
NW 429; Grover v. Fox, 36 Mich. 
461; Sandford v. Flint, 24 Mich. 26. 


Minn.—St. Paul Swimming Club y. 
North St. Paul First State Bank, 148 
Minn. 430, 182 NW 514; Fitger v. Al- 
ger, 130 Minn. 520, 153 NW 997; Moore 
v. Carlson, 112 Minn. 433, 128 NW 578; 
Casserly v. Morrow, 101 Minn. 16, 
111 NW 654; Cutting v. Patterson, 82 
Minn. 375, 85 NW 172; Kenaston v. 
Lorig, 81 Minn. 454, 84 NW 323; 
Swain v. Lynd, 74 Minn. 72, 76 NW 
958; Brigham v. Connecticut Mut. L.: 


Ins. Co., 74 Minn. 33, 76 NW 9525 
Child v. Morgan, 51 Minn. 116, 52 
NW 1127; Bitzer v. Campbell, 47 


Minn, 221, 49 NW 691; Casey v. Mc- 
Intyre, 45 Minn. 526, 48 NW 402; 
Richards v. Finnegan, 45 Minn, 208, 
47 NW 788; Barge v. Klausman, 42 
Minn. 281, 44 NW 69; Mason v. Good- 
now, 41 Minn. 9, 42 NW 482; Hull v. 
King, 38 Minn. 349, 37 NW 792; 
Bausman v. Kelley, 38 Minn. 197, 36 
Nw 3338, 8 AmSR 661; Bottineau v. 
4itna L. Ins. Co., 31 Minn. 125, 16 
NW 849; Holmes v. Crummett, 30 
Minn. 23, 13 NW 924; Seiler v. Wilber, 
29° Minn. 307,13, NW _ 136;. Thorp, vy. 
Merrill, 21 Minn. 336; Heath v. Hall, 
7 Minn, 3815; Spencer v. Annon, 4 
Minn. 542; Dana vy. Farrington, 4 
Minn. 4338. 

Miss.—Planters’ Mercantile Co. v. 
Braxton, 120 Miss. 470, 82 S 823; 
Melsheimer v. McKnight, 92 Miss. 
386, 45 S 827; McMahan v. American 
Bldg., etc., Assoc., 75 Miss. 965, 23 S 
431; Carey v. Fulmer, 74 Miss. 729, 
21 S 752; Enochs y. Miller, 60 Miss. 


lk): 

Mo.—Borth v. Proctor, 219 SW 72; 
Casebolt v. Courtney, 195 SW 746; 
Hanson v. Neal, 215 Mo. 256, 114 SW 
1073; Kelsay v. Farmers’, etc., Bank, 
166 Mo. 157, 65 SW 1007; Freeman v. 
Moffitt, 119 Mo. 280, 25 SW _ 87; 
Holdsworth v. Shannon, 113 Mo. 508, 
21 SW 85, 35 AmSR 719; Maloney v. 
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executed and delivered to him; 


for the nonexistence of, or 


Webb, 112 Mo. 575, 20 SW 683; Baker 
v. Halligan, 75 Mo. 435; Mann v. Best, 
62 Mo, 491; McNees v. Swaney, 50 
Mo. 388; Boehlert v. McBride, 48 Mo. 
505; Thornton v. Irwin, 43 Mo. 153. 

N. H.—Pearson v. Gooch, 69 N. H. 
208, 40 A 390; Very v. Russell, 65 N. 
H. 646, 23 A 522. 

N. Y.—Beardslee v. New Berlin 
Light, etc., Co., 207 N. Y. 34, 100. NE 
434, AnnCas1914B 1287; Sherman v. 
Willett, 42) N. Yo 1465) Elsworth “v. 
Lockwood, 42 N. Y. 89; Pell v. Ulmar, 
18 N. Y. 189; Lawrence v. Farmers L. 
Mee I KOO WER IN ES N's VANOR EAA bed beau Ai 
Wehrum, 179 App. Div. 814, 167 NYS 
295 [app dism 227 N. Y. 611 mem, 125 
NE 926 mem]; Van Vleck v Enos, 88 
Hun 348, 34 NYS 754; Leet v. Mc- 


Master, 51 Barb. 236; Campbell v. 
Swan, 48 Barb. 109; Thompson v. 
Hickey, 8 AbbNCas 159, 59 HowPr 
434; Charter v. Stevens, 3 Den. 33, 
45. AmD 444; Jackson v. Crafts, 18 
Johns. 110; Burnet v. Denniston, 5 
Johns. Ch. 35. 

N. C.—Morris v. Carroll, 171 N. C. 
761, 88 SE 511; Owens v. Branning 
Mfg. Co., 168 N. C. 397, 84 SE 389; 
Austin v. Stewart, 126 N. C. 525, 36 
SE 37; Whitehead v. Whitehurst, 108 
INCA DS oS) Loos Simpson lav. 
Simpson, 107 N. C. 552, 12 SE 447; 
Gibson vy. Barbour, 100 N. C. 192, 6 
SE 766; Elliott v. Pool, 56 N.C. 17. 

N. D.—Orvik v. Casselman, 15 N. 
D. 34, 105 NW 1105. 

Oki.—Tedlock v! Torpert, 89 Okl. 
218, 215 P 196. 

F R. I.—Parmenter v. Walker, 9 R. I. 

25. 

S. C.—Fishburne v. Smith, 34 S. C. 
330, is SE 525. 

st D.—Kirby v. Howie, 9 S. D. 471, 
70 NW 640. 

Tenn.—Grace v. Noel Mill Co., (Ch. 
A.) 63 SW 246; Marlin v. Sawyer, 
(Ch. A.) 57 SW 416. 

Tex.—Kerr v. Galloway, 94 Tex. 
641, 64 SW 858; Bomar v. West, 87 
Tex, 299 28 SW 519: Boone v. Miller, 
865 "Tex. «74, 23 SW 574; Scott v. 
Mann, 33 Tex. 725; Wylie v. Hays, 
(Commn. A.) 263 Sw 563; Reisenberg 
v. Hankins, (Civ. A.) 258 SW 904: 
Bowman v. Oakley, (Civ. A.) 212 sw 
549; Chandler v. Peters, (Civ. A.) 44 
SW 867; Beitel v. Dobbin, (Civ. A.) 
44 SW 299; Durrell v. Farwell, (Civ. 
A.) 27 SW 795. See Williams y. 
Armistead, 41 Tex. Civ. A. 35, 90 SW 
925; Lerch v. Snyder, 2 Tex. Civ.,A. 
421, 21 SW. 183. 

Va.—Smith v. Woodward, 122 Va. 
356, 94 SE 916; Sulphur Mines Co. v. 
Thompson, 93 Va. 293, 25 SE 232; 
Heermans v. Montague, 20 SE 899. 

W. Va.—Shears v. Traders’ Bldg. 
Assoc., 58 W. Va. 665, 52 SE 860; 
Curry v. Hill, 18 W. Va. 370. 

Wyo.—Harney v. Montgomery, 29 
Wyo. 362, 213 P 378. 

Eng.—Hodson vy. Deans, [1903] 2 


Ch. 647; Martinson v. Clowes, 21 Ch. 
D. 857; Daniel v. Adams, Ambl, 495, 
27 Reprint 322; Downes v. Graze- 
brook, 3 Meriv. 200, 36 Reprint 77. 

Can.—Rodburn v. Swinney, 16 Can. 
S36; 291% 

B..C.— Carter v. Bell, 21°B, Cy 55. 
21 DomLR 243, 31 WestLR 1, 8 West 
Wkly 47. 

Man.—Smith v. National Trust 
Co., 20 Man. 522 [app dism 45 Can. 
S. C. 618, 1 DomLR 698, 21 WestLR 
97, 1 WestWkly 1122]. 

N. S.—Millard v. Gregorie, 47 N. S. 
78, 11 DomLR 539, 12 EastLR 401. 


42 and this is so, for 
the reason that a purchaser at a foreclosure sale 
buys subject to the risk of the sale proving invalid 
material defects or 
irregularities in the exercise of, a valid power of 
sale,*? and is chargeable with notice of any such 
defects or irregularities as could have been dis- 
covered by careful attention and diligent inquiry; ** 
unless the instrument foreclosed contains a clause 
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relievin 


Sask.—Great West L. Assur. Co. Vv. 
Hill, 2\Sask. L. 158. 

Newfoundl.—Parsons  v. 
Newfoundl. 655. 

See cases supra note 40. 

{a] Unless the terms and condi- 
tions of the trust are complied with, 
the trustee’s deed will not pass the 
equitable estate of the grantor in 
the trust deed. Stephens v. Clay, 17 
Colo. 489, 30 P 43, 31 AmSR 328. 

[b] Sale on credit.—Where a sale 
for cash is provided for in the deed of 
trust, a purchaser who buys wholly 
on credit has only a defeasible title. 
Johnson v. Watson, 87 Ill. 535; Cas- 
sell v. Ross, 33 Ill. 244, 85 AmD 270. 

[c] In Alabama (1) it has been 
held that a sale under a power in a 
mortgage or trust deed after pay- 
ment of the debt conveys merely 
a naked legal title, which the pur- 
chaser holds in trust or those en- 
titled thereto. Skinner v, Chapman, 


Ryan, 7 


78 Ala. 376. (2) Such sale will be 
set aside at the instance cf the 
mortgagor. Liddell v. Carson, 122 


Ala: 618, 26 S133. 

Purchaser as eauitable assignee of 
mortgage see infra § 1465. 

42. Effect of deed to purchasers 
see inte § 1467. 

U. S.—Wright v. Harris, 221 

Fed. 736 [aff 228 Fed. 1021, 142 CCA 
54). 

Ala.—Marsh y. Elba Bank, etc., Co., 
207 Ala. 553, 93 S 604. 

Ark. —Swift v. Ivery, 147 Ark. 141, 
227 SW 600. 

Colo.—Stephens v. Clay, 17 Colo. 
489, 30 P 43, 31 AmSR 328. 

Ill.—Shippen Vee VWWohattrer Sif ot it 
282, 7 NE 642. 

Iowa.—Sears v. Livermore, 17 Iowa 
297, 85 AmD 564. 
Pera aes v. Tarascon, 3 Litt, 

Me.—Washington County R. Co. v. 


Canadian Colored Cottcn Mills Co., 
104 Me. 527, 72 A 491. ; 
Mass.—Smith v. FProvin, 4 Allen 


516.. 
Mich.—Pierce y. Grimley, 77 Mich. 
2738, 48 NW 932. 


Miss.—Hesdorffer v. Welsh, 127 
Miss. 261, 90 S 3; Lawrence v. Hand, 
23 Miss. 103. 

Mo.—Kelsay v. Farmers’, etc., 


Bank, 166 Mo. 157, 65 SW 1007. 
ian Y.—Jackson v. Crafts, 18 Johns. 

N. C.—Love v. Harris, 156 N. C. 
88, 72 SE 150, 36 LRANS 927, Ann 
Cas1912D 1065. 

N. D.—Johnson v. Casserly, 37 N. 
D. 33, 163 NW 5389. 

R. I.—Bullock v. Eldredge, 90 A 
737; Jenner vy. Tucker, 6 R. I. 551. 

S. D.—Gillette v. Abrahams, 42 S. 
D. 316, 174 NW 745. 

Tex.—Kerr v. Galloway, 94 Tex. 
641, 64 SW 858; Bowman y. Oakley, 
(Civ. TAN) soe Sw 549. 

Va.—Smith v. Woodward, 122,Va. 
356, 94 SE 916. 

W. Va.—Shears v. Traders’ Bldg. 
Assoc., 58 W. Va. 665, 52 SE 860. 

Can.—Rodburn v. Swinney, 16 Can. 
Pe Oh AIG 

Man.—Smith v. National Trust Co., 
20 Man. 522 [app dism 45 Can. S. G. 
618, 1 DomLR 698, 21 WestLR 97, 
1 West Wkly 1122]. 

N. S.—Millard v. Gregorie, 47 N. S. 
78, 11 DomLR 539, 12 HastLR 401. 

See also supra note 41. 

Effect of sale pending piunction 
proceedings see supra § 137 


[§ 1461 


him from the duty to make inquiry.* 
However, compliance with the terms and conditions 
of power conferred by the deed or mortgage need 
not be so strict as to destroy the power.*® 

Mere irregularities. 
compliance rule above stated,*’ the purchaser’s title 
is not vitiated by irregularities not going to the 
right to sell or rendering the sale illegal.*® The pur- 
chaser’s title is not affected by the failure of the 


Notwithstanding the strict 


44. Ala.—Fountain v. Pateman, 189 
Ala. 153, 66 S 75; Goulding Fertilizer 
Co. v. Blanchard, 178 Ala. 298, 59 S 


485. 

Colo.—Stephens vy. Clay, 17 Colo. 
489, 30 P 48, 31 AmSR 328; Stratton 
v. Murray, 25 Colo. A. 395, 138 P 
1015. 

Ill.—Gunnell v. Cockerill, 79 Ill 


79; Hamilton v. Lubukee, 51 Ill. 415, 
99 AmD 562. 

Iowa.—Sears v. Livermore, 17 lowa 
297, 85 AmD 564. 

Mich.—Pierce v. Grimley, 77 Mich. 
273, 43 (NW 932: 


Mo.—Kelsay v. Farmers’, etc., 
Bank, 166 Mo. 157, 65 SW 1007. ; 
C.—Hinton v. Hall, 166 N. C. 


N. 
477, 82 SE 847; Eubanks v. Becton, 
hos), NevGar2 30) 73 SE 1009; Love v. 
Harris, 156 N. Cc. 88, 72 SE 150, 36 
Bae 927, AnnCas1912D 1065. 

R. L—Martini v. Hmery, 39 RE 
463, 98 A 52, 53 “[cit Cye]. 

Tex.—Bowman v. Oakley, (Civ. A.) 
212 SW 549. 

Va.—Smith v. Woodward, 122 Va. 
356, 94 SE 916. 

Eng.—Parkinson v. Hanbury, Li R. 
2 H. L 15°18 BERG 411: ‘Selwyn wv. 
Garfit,, 38) Chi DL 213s WJenlsingy ave 
wee 2 Giffard 99, 66 Reprint 

Man.—Winters v. McKinstry, 14 
Man. 294 

See also supra note 43. 

[a] Record notice of defective ti- 
tle—A purchaser must take notice 
cof the title and its defects as it 
appears of record. Barnard v. Dun- 
can, 38 Mo. 170, 90 AmD 416. 

Bona fide purchasers’ see 
§§ 1462, 1463. 

45. See infra § 1463. 

46. Waller v. Arnold, 71 fl. 
See also supra § 1377. 

47. See supra text and note 40. 

43. U. S.—Bacon v. Northwestern 
Mut; Lovins: (Cove lei sues iors 
SCt 787, 33 L. ed. 128; Greenleaf v. 
Queen, 1 Pet. 138, 7 L. ed. 85; Ran- 
dolph v. Allen, 73 Fed. 23, 19 CCA 
353; Swenson v. Halberg, 1 Fed. 444, 
1 McCrary 96; Long v. Rogers, 15 F. 
Cas. No. 8,482, 6 Biss. 416 

Ala.—Farmers’ Sav. Bank v. Mur- 
phree, 200 Ala. 574, 76 S 932; Drake 
v. Rhodes, 155 Ala. 498, 46 S 769, 
130 AmSR 62; Tew v. Henderson, 116 
Ala. 545, 23 S 128; Ehrman vy. Ala- 
bama Mineral Land Co., 109 Ala. 478, 
20 S 112; American Freehold Land 
Mortg. Co. v. Sewell, 92 Ala. 163, 9 S 
143, 13 LRA 299. 

Ark.—Ford v. Nesbitt, 72 Ark. 267, 


infra 


350. 


79 SW 793. 
Cal.—Savings, etc., Soe. v. Burnett, 
HOG Calbia sor O28. 


Colo.—Martin v. Barth, 4 Colo. A. 
346, 36 P 72, 

Dak.—Hodgdon v. Davis, 6 Dak. 
21,50 NW 478. 
ton C.—Anderson vy. White, 2 App. 

Tll.—Kerfoot y. Billings, 160 Ill. 
563, 438 NE 804; Reedy v. Millizen, 
155 Ill. 686, 40 NE 1028; Sawyer We 
Bradshaw, 125 Ill. 440, 17 NE 812; 
Taylor v. Reid,.103 Ill. 349; Parmly 
v. Walker, 102 Ill. 617; Ballenger Va 
Bourland, 87 Ill. 513, 29 AmD 69; 
Fairman v. Peck, 87 Tl, 156; - St. 
Joseph Mtg. Co.’ vy. Daggett) 847 Tl) 
556; Chandler v. White, 84 Til. 435; 
Hamilton v. Lubukee, 51 Ill. 415, 
99 AmD 562; Weld v. Rees, 48 Il. 
428; Marvel v. McKinzey, 105 Tl. A. 
164; Bowman y. Ash, 36 Ill. A. 115 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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trust deed to mention the time of payment of the 
note.49-5° 

Partial invalidity. Where parcels not covered by 
the mortgage are sold with one parcel covered by 
it as one tract. and for a gross sum, the sale is 
not void as to the pareel rightly ineluded.®? 

Irregularities subsequent to sale. Generally the 
purchaser is not affected by the failure of the mort- 
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gagee or others to comply with conditions subse- 
quent to the sale, nor by any mistake or irregularity 
in the distribution of the proceeds, with which, as 
a rule, he has nothing to do.** 

Right to object; waiver and estoppel.®*? The right 
to impeach a foreclosure sale on account of defects 
or irregularities belongs only to those persons who 
are injured by it.°* One who is not interested in the 


{aff 143 Ill. 649, 32 NE 486]; Erwin 
v. Hall, 18 Ill. A. 315, 

Ind.—Richardson v. Hedges, 150 
Ind. 53, 49 NE 822; Bansemer v. 
Mace, 18 Ind. 27, 81 AmD 344. 

Iowa.—White v. Secor, 58 Iowa 533, 
12 NW 586; Ingle v. Jones, 43 Iowa 
286; Ingle v. Culbertson, 43 Iowa 265; 
Moore v. Isbel, 40 Iowa 383. 

Md.—Holton Park Co. v. Gary, 133 
Md. 509, 105 A 751; Barroll v. Ben- 
ton, 121 Md. 174, 88 A 101; Lepper 
v. Mooyer, 82 Md. 649, 33 A 263; 
Western Maryland R. Land, etc., Co. 
v. Goodwin. 77 Md. 2747-26 A319; 
White v. McClellan, 62 Md. 347; Cun- 
ningham vy. Schley, 6 Gill 207. 

Mass.—Turansky v. Weinberg, 211 
Mass. 324, 97 NE 755; Brouillard v. 
Stimpson, 201 Mass. 236, 87 NE 493; 

‘ Chace v. Morse, 189 Mass. 559, 
NE 142; Brown v. Wentworth, 
Mass. 49, 62 NE 984; Way v. Dyer, 
176 Mass. 448, 57 NE 678; Da Silva 
v. Turner, 166 Mass. 407, 44 NE 532; 
Austin v. Hatch, 159 Mass. 198, 34 
NE 95; Boston Safe-Deposit, etc., Co. 
v. Mixter, 146 Mass. 100, 15 NE 141; 
Learned v. Foster, 117 Mass. 365; 
Burns v. Thayer, 115 Mass. 89; Model 
Lodging House Assoc. v. Boston, 114 
Mass. 133; Field v. Gooding, 106 
Mass. 310. 

Mich.—-Flax v. Mutual Bldg., 
Assoc., 198 Mich. 676, 165 NW 835; 
Lau v. Scribner, 197 Mich. 414, 163 
NW 914; Brown v. Burney, 128 Mich. 
205, 87 NW 221; Cook v. Foster, 96 
Mich. 610, 55 NW 1019; Millard v. 
Prax, 147° Mich, 251,.40 NW. 358; 
Reading v. Waterman, 46 Mich. 107, 8 
NW 691. 


ete., 


Minn.—Sander v. Stenger, 117 Minn.’ 


424, 136 NW 4: Simonton v. Connec- 
ticut, Mut. L. Ins. Co., 90 Minn. 24, 
95 NW 451; Clark v. Mitchell, 81 
Minn. 438, 84 NW 327; Paulle v. Wal- 
lis, 58 Minn. 192, 59 NW 999; Schoch 
v. Birdsall, 48 Minn. 441, 51 NW 382; 
Cable v. Minneapolis Stock-Yards, 
ete; Co., 47 Minn. 417, 50 NW 528; 
Bowers v. Hechtman, 45 Minn. 238, 
47 NW 792; Welsh v. Cooley, 44 Minn. 
446, 46 NW 908; Sanborn v. Eads, 38 
Minn. 211, 36 NW 338; Bausman vy. 
Kelley, 38 Minn. 197, 36 NW 333, 8 
AmSR 661; Johnson v. Cocks, 37 
Minn. 530, 35 NW 436; Golcher v. 
Brisbin, 20 Minn. 453; Menard v. 
Crowe, 20 Minn. 448; Butterfield v. 
Farnham, 19 Minn. 85; Goenen 
v. Schroeder, 18 Minn. 66; Barnes v. 


Kerlinger, 7 Minn. 82; Ramsey v. 
Merriam, 6 Minn. 168. 
Miss.—Lake v. Castleman, 116 


Miss. 175, 76 S 877; Weyburn v. Wat- 
kins, 90 Miss. 728, 44 SW 145; Dun- 
ton v. Sharpe, 70 Miss. 850, 12 S 800; 
Graham v. Fitts, 53 Miss. 307. 
Mo.—Schwarz v. Kellogg, 243 SW 
179; Commerce Trust Co. v. Ellis, 258 
Mo. 702, 167 SW 974; Baker v. Cun- 
ningham, 162 Mo. 134, 62 SW 445, 
85 AmSR 490; Snyder vy. Chicago, 
ete., R. Co.,-131 Mo. 568, 33 SW 67; 
Gray v. Worst, 129 Mo. 122, 31 SW 
585; Noland v. Lee’s Summit Bank, 
129 Mo. 57, 31 SW 341; Davis v. Hess, 
103 Mo. 31,15. SW 324; Beedle. v. 
Mead, 81 Mo. 297; Mitchell v. Nod- 
away County, 80 Mo. 257; Houck v. 
Cross, 67 Mo. 151; Stephenson v. 
January, 49 Mo. 465; Curd v. Lack- 
land, 49 Mo. 451; Sumrall v. Chaffin, 
48 Mo. 402; Jones v. Moore, 42 Mo. 
413; Powers v. Kueckhoff, 41 Mo. 425, 
97 AmD 281; Miller v. Evans, 35 Mo. 
45; Tanner v. Stine, 18 Mo. 580, 59 
AmD 320; Draper v. Bryson, 17 Mo. 
ad,, 57 AmD 257; Missouri Fire Clay 
Works v. Ellison. 30 Mo, A. 67. 


Nebr.—Tackaberry v. Gilmore, 
Nebr. 450, 78 NW 382. 

N. Y.— Harrington Vv. Hebel las, 92 
N. Y. 40; Story v. Hamilton, 86 N. Y 


428; Mowry v, Sanborn, 72 N. eva 
534; Mowry v. Sanborn, 68 N. Y. 
L533. Duthil) “vei racy sol N.Y. 1575 


Juda v. OFBrien,w2U Ne Ya dS65 George 
v. Arthur, 2 Hun 406, 4 Thomps. & 
C. 635; Candee v. Burke, 1 Hun 546, 
4 Thomps. & C. 143; Frink v. Thomp- 
son, 4 Lans. 489; Mowry v. Sanborn, 
62 Barb. 223 [rev on other grounds 
65 N. Y. 581 mem]; Howard v. Hatch, 
29 Barb. 297; Arnot v. McClure, 4 
Den. 41; Klock v. Cronkhite, 1 Hill 
LOG: Jackson’ v. Young, 5. Cow. 269; 
15 AmD 4738; Bergen v. Bennett, 1 
Cai, ;Cas,-1, 2. AmD 281. Jencks..\v. 
Alexander, 11 Paige 619. 

N. C.—Carson v. Fleming, 188 N.C. 
600, 125 SE 259; Wise v. Short, 181 
NN C.282056 DOT SH sas denkins sv: 
Griffin, 175 N. C. 184, 95 SE 166; 
Hinton v. Pritchard, 120 N. CG. 26 
SE 627, 58 AmSR 768. 

N. D.—Brewer v. Forsberg, 205 NW 
686; Kyllonen v. Acme Harvesting 
Mach. Co., 48 N. D. 38, 182 NW 249; 
Martin v. Yager, 30: N. D. 577, 153 
NW _ 286; Bailey v. Hendrickson, 25 
N. D. 500, 148 NW 134, AnnCas1915C 
739; Grove v. Great Northern Loan 
Cog 17, Ne Di.35250 116 eNiW  345;91138 
AmSR 707; McCardia v. Billings, 10 

7 87 NW 1008, 88 AmSR 
Johnson v. Day, 2 N. D. 295, 


NW 701. 
R. I.—Beacon Hill Land Co. v. 
Bowen, 33 R. I. 404, 82 A 81; Nichols 
v.| Hoxie, .33.R. I. 77, 80 A: 186; Bab- 
cock v. Wells, 25 R. I. 23, 54 A 596, 
105 AmSR 848; Colgan v. McNamara, 
VER ROLE. Dot LowA wlbn. 

S. D.—Gillette v. Abrahams, 42 S. 
D. 316, 174 NW 745; Loomis v. Stod- 


dard, 242) (S.s)Dy. 272, Ais eUNW. 7859': 
Northwestern Mortg. Trust Co. v. 
Bradley, 9 S. D. 495, 70 NW _ 648; 


Iowa Inv. Co. 
332, 66 NW 451. 

Tenn.—Howell v. Martin, 8 Tenn. 
Civ. A. 520. 

Tex.—Hickey v. Behrens, 75 Tex. 
488,12 SW 679; Crafts v. Daugherty, 
69 Tex. 477, 6 SW 850; Wilson v. 
Armstrong, (Civ. A.) 236 SW 755; 
McCollum v. Jones, (Civ. A.) 141 SW 
1030; Greenwood v. Fontaine, (Civ. 
A.) 34 SW 826. 

Va.—Bowles v. Brauer, 89 Va. 466, 
16. SE 356; Thurmond v. Woods, 27 
Gratt. (68 Va.) 727. 

W. Va.—Pence v. Jamison, 80 W. 
Va. 761, 94 SE 388; Copelan v. Sohn, 
75 W. Va. 83, 82 SH 1016; Shea v. 
Ballard, 61 W. Va. 255, 56 SE 472, 
123 AmSR 981; Sandusky vy. Faris, 
49 W. Va. 150, 38 SE 5638. 

Wis.—Nau v. Brunette, 79 Wis. 664, 
48 NW 649; Maxwell v. Newton, 65 
Wis. 261, 27 NW 31; Jensen v. Wein- 
lander, 25 Wis. 477. 

Wyo.—Robinson Mercantile Co. v. 
Davis, 26 Wyo. 484, 187 P 981. 

B. C.—Lockhart v. Yorkshire Guar- 
antee, etc., Corp., Ltd., 14 B. C. 28. 

Ont.—Schario v. Jackson, 18 Ont 
WN 233. 

{a] Irregularities held not fatal. 
—(1) Sale made under a power of 
attorney which was not under seal. 
Watson v. Sherman, 84 Ill. 263. (2) 
Sale made by an agent of the mort- 
gagee, although the mortgage did not 
give the mortgagee any power to 
delegate his trust. Crafts v. Daugh- 
erty, 69 Tex. 477, 6 SW 850. (3) A 
mistake in computing the amount due 
on the mortgage. Jencks v. Alexan- 
der, 11 Paige (N. Y.) 619. (4) Fail- 


v. Shepard, 8 S. D. 


cation as trustee in notice of 


and 


ure of trustee to indorse amount of 
bid. 


Riggs v. Owen, 120 Mo. 176, 25 
SW 356. (5) Absence of the debtor 


from sale on account of sickness. 
Bowles v. Brauer, 
356. 
sale open for 


89 Va. 466, 16 SE 
(6) Failure of trustee to keep 
increased bids under 
statute, where no, bids were received 


during statutory time and creditor 


secured was paid. Wise v. Short, 
T81 N.C. 3205107 SHE134> ‘Ci Mail= 
ure to insert certificate of qualifi- 


sale. 
Sandusky v. Faris, 49 W. Va. 150, 
38 SE 563. (8) A sale in gross of 
several distinct parcels of land, al- 
though not entirely void, is voidable. 
Phelps v. Western Realty Co., 
Minn. 319, 94 NW 1085. 

[b] Effect of claiming fee not pro- 


89 


vided for.—A statutory foreclosure 


is not necessarily invalid because the 
mortgagee claimed, in his notice of 
sale, a sum for an attorney’s fee to 
which he was not legally entitled, 
made the purchase for a sum 
which included such fee. Millard v. 
Truax, 47 Mich. 251, 10 NW 358. 

[ec] Lands not included in mort- 


gage.—Where lands not included in 


the mortgage were sold with land 
covered by it as one tract, and the 
mortgagor alone objected, this did 
not avoid the sale as to the parcel 
covered by the mortgage. Bottineau 
v. Aitna L, Ins. Co., 31 Minn. 125, 16 
NW 849. 

49-50. Farrar y. Payne, 73 Ill. 82. 

51. Lowry v. Tilleny, 31 Minn. 500, 
18 NW 452; Bottineau v. Atna: L. 
Ins. 'Co., 31 Minn. 125, 16 NW..8492~ . 

52. Colo.—Coler v. Barth,.24 Colo. 
31, 48 P 656. 

Ill.— Waterman v. Spaulding, 51 Ill. 
425. 

Md.—Heider v. Bladen, 83 Md. 242, 
34 A 836. 

Mass.—Burns v. Thayer, 115 Mass. 
89; Field v. Gooding, 106 Mass. 310. 

Mich.—Sinclair v. Learned, 51 
Mich. 335, 16 NW 672. 

{a] Failure to file mortgage notes 
in confirmation proceedings. Heider 
v. Bladen, 83 Md. 242, 34 A 836. 

58. Persons entitled to impeach 
sale to mortgagee or trustee see 
supra § 1431. 

Right of action to set aside sale 
see infra § 1488. 

54. Ala.—Jones v. Hagler, 95 Ala. 
529, 10 S 345; Gary v. Colgin, 11 Ala. 
514. 

Cal.—Weber  v. 149 
Cally reL65 (36 .P ie 06: 

Ga.—Bond vy. Stephens, 129 SE 636. 

Ill.— Beach v. Shaw, 57 Ill. 17. 

Mass.—Franklin v. Greene, 2 Allen 
519. 

Miss.—Wade v. Thompson, 52 Miss. 
367; Wightman vy. Doe, 24 Miss. 675. 

Mo.—Lazarus v. Caesar, 157 Mo. 
199, 57 SW 751; Dwyer v. Rohan, 99 
Mo. A. 120, 73 SW 384. 

N. Y.—Wilson vy. Troup, 2 Cow. 
195, 14 AmD 458; Bergen v. Bennett, 
EhCar "Casi" is 2. Am Di asd. 

N. C.—Hayes v. Pace, 162 N. C. 
288, 78 SE 290. 

Tex.—Wiener vy. Zweib, 105 Tex. 
262, 141 SW 771, 147 SW 867. 

Ont.—Commercial Bank y. Watson, 
5 CanLJ 163. 

[a] Defective memorandum of 
sale.—Where the only irregularity at- 
tending the sale is in the insufficiency 
of the memorandum made by the auc- 
tioneer, and the mortgagee and the 
purchaser, take no notice of it, the 
mortgagor cannot impeach the sale 
on this ground. Lewis v. Wells, 50 
Ala. 198. 

[b] Price inadequate.—(1) This 


McCleverty, 


1006 [41 C.J.] 


equity of redemption cannot impeach a foreclosure 
sale because it was by parcels, or because less prop- 
erty was sold than the mortgage covered.°> Where 
the trustee sells on credit in violation of the authori- 
zation in the power, a third person cannot assail 
the purchaser’s title because the sale was not made 
for cash.°* An irregularity in a sale under a power 
may be validated by those alone who may question 
1t367 

Judgment creditors of mortgagee. Where a mort- 
gagee exercises the power of sale, his judgment cred- 
itors have such an interest in the due exercise of 
the power that the court will grant them relief 
against such mortgagee exercising it to their dis- 
advantage.°* 

Junior mortgagee or lienholder will be protected 
from a fraudulent or unfair sale.°® 

Purchaser at the sale cannot impeach it on the 
ground that less was sold than was covered by the 
mortgage, particularly where he made his bid know- 
ing what was offered; °° nor can such purchaser im- 
peach the sale on the ground that crops growing 


objection can be ! 
parties having an interest in the 
Jand or in the fund. Franklin v. 
Greene, 2 Allen (Mass.) 519; Lazarus 
vy. Caesar, 157. Mo, 199, 57 SW 751. 


made only by 


S 623; 
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Vaughan, 116 Ala. 150, 23 S 88; Ward 
v. Ward, 108 Ala. 278, 19 S 354; Love- 
lace v. Hutchinson, 106 Ala, 417, 17 
v. New England 
Mortg. Security Co., 100 Ala. 551, 13 


Hambrick 


"ss | — ee 
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on the mortgaged premises were reserved from the 
sale.® 

A remote purchaser without notice is not affected 
by any irregularity connected with the sale on credit, 
where the power authorized the sale to be for cash.*®? 

Subsequent purchasers from mortgagor. It has 
been held that a subsequent purchaser from the 
mortgagor cannot impeach the foreclosure sale on 
the ground of omission to give proper notice of 
the sale,®* but that he may impeach it on the ground 
of fraud in the execution of the power.** 

Sale after death of trustor. Where a sale is made 
under a deed of trust after the death of the grantor 
and before administration but before expiration of 
the time within which administration might have 
been taken out, the heirs of the grantor cannot 
question the validity of the sale,®> since such ques- 
tion can be raised only by the administrator in the 
interest of creditors of decedent’s estate.*° 

Waiver and estoppel. Defects in the sale, even 
though they may be more or less serious, may be 
waived.*? Mortgagors and other persons interested 
46 A 967; Bell v. Webb, 2 Gill 163. 

Mass.—Flynn v. Curtis,-.ete., Lum- 


ber Co., 245 Mass. 291, 139 NE 533; 
Muhlig v. Fiske, 131 Mass. 110. 


(2) A daughter of the grantor has 
no standing in a court to complain 
of inadequacy in the price, although 
the creditor who purchased had be- 
fore the sale made a voluntary agree- 
ment to convey the property after 
foreclosure to such daughter and sub- 
sequently refused to do so. Taylor v. 
Von Schraeder, 107 Mo. 206, 16 SW 


675. 
55. Sherman v. Willett, 42 N. Y. 
146. 
56. Jones v. Hagler, 95 Ala, 529, 
10 S 845. 
57. Saxe v. Rice, 64 Minn. 190, 66 
- NW 268. 
[a] Thus a mortgagee may not 


consider the sale invalid and sue 
on the note, when the mortgagor 
waives the irregularity by tendering 
a deed. Saxe v. Rice, 64 Minn. 190, 
66 NW_ 268. 

58. Bond v. Stephens, 
SE 636; Commercial Bank v. Watson, 
(Ont.) 5 CanLJ 163. 

59. Bon v. Graves, 216 Mass. 440, 
103 NE 1023; Hayes v. Pace, 162 N. C. 
288, 78 SE 290. 

60. Sherman v. Willett, 42 N. Y. 


146. 

61. Sherman v. Willett, supra. 

62. Johnson y. Watson, 87 Ill. 535; 
Cassell v. Ross, 33 Ill. 244, 85 AmD 
270. 

63. Wade v. Thompson, 52 Miss. 
367. 

64. Hayward v. Cain, 110 Mass. 
273. 

65. Wiener v. Zweib, 105 Tex. 262, 


141 SW 771, 147 SW 867 [aff (Civ. 
A.) 128 SW 699]. 

Suspension of power of sale pend- 
ing administration of grantor’s es- 
tate see supra § 1348. 

66. Wiener v. Zweib, 105 Tex, 262, 
141 SW 771, 147 SW 867 [aff (Civ. 
A.) 128 SW, 699). 

67. U. S.—Cunningham y. Macon, 
etc., R. Co., 156 U, S. 400, 15 SCt 361, 
39 L. ed. 471. 

Ala.—Cobern v. Cobern, 212 Ala. 
385, 102 S 609; Cornelius v. Bishop, 
205 Ala. 508, 88 S 592; Williams v. 
Wilson, 205 Ala. 119, 87 S 549; Fort- 
son v. Bishop, 204 Ala. 524, 86 § 
399; Benefield v. Cox, 202 Ala. 677, 81 
S 633; Fountain v. Pateman, 189 Ala. 
1538, 66 S75; Canty v. Bixler, 185 
Ala. 109, 64 S 583; Pitts v. American 
Freehold Land Mortg. Co., 157 Ala. 
56, 47 S 242; Woodruff v. Adair, 131 
Ala. 530, 32 S 515; American Freehold 
Land Mortg. Co. v. Pollard, 120 Ala. 
1, 24 S 736; Williamson v. Mayer, 117 
Ala., 1;25;3; 8 S 3; \Diefenbach ‘v. 


(Ga.) 129} 


S 778; Durden v. Whetstone, 92 Ala. 
480, 9 S 176; Martinez y. Lindsey, 91 
Ala. 334, 8 S 787; McCall v. Mash, 89 
Ala. 487, 7S 770, 18 AmSR 145; Crad- 
dock v. American Freehold Land 
Morte yeCon Ss Alasee2 Sie alo Gs 
Knox v. Armistead, 87 Ala. 511, 6 S 
311, 13 AmSR 65, 5 LRA 297; Thomas 
v. Jones, 84 Ala, 302, 4 S 270; Ezzell 
ve. Watson; 33 Alai) 1205-3 © S "309° 
Welsh v. Coley, 82 Ala. 363, 2 S 733; 
Gassenheimer v. Molton, 80 Ala. 521, 
2 S$ 652; McHan v. Ordway, 76 Ala. 
347; Comer y. Sheehan, 74 Ala. 452; 
Garland v. Watson, 74 Ala. 323; 
Cooper v. Hornsby, 71 Ala. 62; Harris 
v. Miller, 71 Ala. 26; Downs v. Hop- 
kins, 65 Ala. 508; McLean vy. Presley, 
56 Ala. 211; Carter v. Thompson, 41 


Ala. 375; Crutchfield v. Haynes, 14 
Ala. 49. 
Ark.—Helena First Nat. Bank v. 


Waddell, 74 Ark. 241, 85 SW 417, 4 
AnnCas 818. 

Cal.—Copsey v. Sacramento Bank, 
183 Cal. 659, 66 P 7, 85 AmSR 238; 
Blockley v. Fowler, 21 Cal. 326, 82 
AmD 747; Benham y. Rowe, 2 Cal. 
387, 56 AmD 342. 

Colo.—Smith v, Downey, 38 Colo. 
165,88 P 159. 

D. C.—Walker v. McIntire, 41 App. 
380; Mutual F, Ins. Co. v. Barker, 17 
App. 205; Quirk v. Liebert, 12 App. 
894; Wheeler v. McBlair, 5 App. 375 
[aff 172 U. S. 6438 mem, 19 SCt 882 
mem, 43 L. ed. 1182 mem]; Maulsby 
v. Barker, 14 D. C. 165. 

Ga.—Payton v. McPhaul, 128 Ga. 
510, 58 SE 50, 11 AnnCas 1638; Stand- 
back v. Thornton, 106 Ga. 81, 31 SE 
805; Mutual Loan, etc., Co. v. Haas, 
100 Ga. 111, 27 SE 980, 62 AmSR 317; 
Palmer v., Young, 96 Ga. 246, 22 SE 
928, 51 AmSR 136; Worthy v. John- 
son, 8 Ga. 236, 52 AmD 399; Quitman 
Furniture, ete., Co. v. Rountree, 14 
Ga. A. 382, 80 SE 904. 

Ill.—Nichols v. Otto, 132 Ill. 91, 23 
NE 411; Ellsworth v. Harmon, 101 
Ill. 274; Jenkins v. Pierce, 98 Ill. 646; 
Gibbons v. Hoag, 95 Ill. 45; Mulvey v. 
Gibbons, 87 Ill. 867; Harper v. Ely, 
56 Ill. 179; Roberts v. Fleming, 53 I11. 
196; Griffin v. Chicago Mar. Co., 52 
Ill. 1380; Waite v. Dennison, 51 Il. 
319; Hall v. Towne, 45 Ill. 493; Ross 


v. Demoss, 45 Ill. 447; Moore vy. Tit- 
man, 44 Ill. 367. 

Re ha Ghat v. Hawn, 75 Ind. 
356. 

Me.—Patten v. Pearson, 57 . Me. 
428. 

Md.—Carroll v. Hutton, 91 Md. 379, 


Minn.—Casey v. McIntyre, 45 Minn. 
526, 48 NW 402; Kern v. Chalfant, 7 
Minn. 487; Baldwin v. Allison, 4 
Minn, 25. . 

Miss.—Kelly v. Skates, 117 Miss: 
886, 78 S 945; Brown v. British, etc., 
Mortg. Co... 86 Miss..388, 38 Sesdize 
Byrd v. Clarke, 52 Miss. 623. 

Mo.—Reynolds v. Kroff, 144 Mo. 
433, 46 SW 424; McNees v. Swaney, 
50 Mo. 388; Reddick v. Gresman, 49 
Mo. 389; Medsker v. Swaney, 45 Mo. 
273; Allen v. Ranson, 44 Mo. 263, 100 
AmD 282; Thornton vy. Irwin, 43 Mo. 
153; Stark v. Love, 128 Mo. A. 24, 106 
SW 87; Dwyer v. Rohan, 99 Mo. A. 
120, 73 SW 384. 

N. H.—Very vy. Russell, 65 N. H. 


646, 23 A 522. 
N 


_N. M.—Cleveland v. Bateman, 21 
Watts 675, 158 P 648, AnnCas1918E 

IN. 3Y.—-Dobson sv... .-Racey, 8) wNee 
216; Hawley v. Cramer, 4 Cow. 717: 

N. C2—Morris v. Carrol, 171 NG 
761, 88 SE 511; Warren v. Susman, 
168 N. C. 457, 84 SE 760; Owens v. 
Branning Mfg. Co., 168 N. C. 397, 84 
SE 3889; Hayes v. Pace, 162 N. C. 288, 
78 SE 290; Rich v. Morisey, 149 N. C. 
37, 47, 62 SE 762; Sherrod v. Vass, 128 
N. C. 49, 38 SE 133; Austin v. Stewart, 
126 0N.. .C. 525). 362 SE. 3 7eshonesmas 
Pullen,*:115 \N.; C:) 465, 20 “Shisiesas 
Cole v. Stokes, 113 N. C. 270, 18 SE 
321; Whitehead v. Whitehurst, 108 
N. C. 458, 183 SE 166; Martin v. Me- 
Neely, 101 N. C. 634, 8 SE 231; Gibson 
v. Barbour, 100 N. C. 192, 6 SE 766: 
Horton (Vv. (Gee, 99..N. C.. 227 soars 
404; Sumner v. Sessoms, 94 N. C. 371; 
Syme v, Badger, 92 N. GC 706; Daw- 
kins v. Patterson, 87 N. C. 384; Frone- 
berger v. Lewis, 79 N. C. 426; Joyner 
v. Farmer, 78 N, C. 196; Brothers Vv. 
Brothers, 42 N. C. 150; Spencer v. 
Hawkins, 39 N. C. 288. 

S. D.—Middlesex Banking Co. v. 
Lester, 7 S. D. 333, 64 NW 168. 

Tenn.—McKarsie v. Citizens’ Bldg., 
etc., Assoc. (Ch. A.) 53-SW 1007; 
Cockrill v. Whitworth, (Ch. A.) 52 
SW 524, 

Tex.—Parks v. Worthington, 101 
Tex. 505, 109 SW 909; Mclaren v. 
Jones, (Civ. A.) 32 SW 17. 

Va.—Dickerson v. McNulty, 142 
Va. 559, 129) SE 242; Harrison, v. 
Manson, 95 Va. 593, 29 SE 420. 

Eng.—Forster v. Hoggart, 15 Q. B. 
155, 69 ECL 155, 117 Reprint -417; 
Farrer v. Lacy, 31 Ch. D. 42; Fox vy. 
Mackreth, 4 Bro. P. C. 258, 2 Reprint 
175; Downes v. Grazebrook, 3 Meriv. 
200, 36 Reprint 77. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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may waive defects in or ratify an otherwise irregu- 
Jar sale, as by acquiescing in it or delaying for too 
long a time to raise objections,*® or may, by their 
conduct, be estopped to object to the sale as against 
The acceptance or re- 
tention of the surplus proceeds of sale amounts to 
a ratification and estoppel if done with knowledge 
of the irregularity,’° and this, although the money 
is retained under erroneous advice from counsel.” 
Where the owner of the equity of redemption brings 
an action to recover an alleged surplus, he thereby 
affirms the sale and cannot attack it for irregular- 
ity.“° So an owner of the equity of redemption who, 
with knowledge of an alleged irregularity, induces 
a subsequent purchaser to buy by representing the 
title to be good, is precluded from raising the ques- 


rights aceruing under it.®® 


tion of the validity of the sale.*3 


gagee having received timely notice of sale under - 
the first mortgage, and having had opportunity to 
redeem, which was his only right, his failure to 
exercise such right precludes him from attacking 


Ont.—Spain v. Watt, 16 Grant Ch. 
260. 


a Acts held not to show waiver. 
ae} Hudson v. Upper Michigan 
Land Co., (Minn.) 206 NW 44. (2) A 


agreement subsequent to fore- 
HE ad eraier power of sale, whereby 
a mortgagee agreed to restore the 
previous relation between the parties, 
by its very terms negatives confirma- 
tion of, or acquiescence In, the fore- 
closure sale by the mortgagor, and is 
not a waiver of his right to attack 
that sale. New Brockton Bank v. 
- Dunnavant, 204 Ala. 636, 87 Ss 105. 
Limitations and laches in bringing 
suit to set aside sale see infra 
2. 
: moss hase by mortgagee or trustee 
. upra 1431. 
Ree wtiod of cera ie ioMen a oS or 
see supra 3 
fee ie nan vy. Alabama 
Mineral Land Co., 109 Ala, 478, 20 S 


west C.—Wheeler v. McBlair, 5 App. 
375 [aff 172 U. S. 643 mem, 19 SCt 
882 mem, 43 L. ed. 1182 mem]. 
Mass.—Flynn v. Curtis, etc., Lum- 
ber Co., 245 Mass. 291, 139 NE Tate 
Mich.—Sinclair v. Learned, 51 Mich. 
16 NW 672. 
erent Purcell vy. Thornton, 128 
Minn. 255, 150 NW 899; Saxe Vv. Rice, 
64 Minn, 190, 66 NW 268; Blake Vv. 
McKusick, 10 saree 251; Blake v. Mc- 
i Minn. : } 
Meer oo ey atdon vy. Perkins, 88 Miss. 
40 S 643. 
fohiG Retiat v. James, 227 Mo. 375, 
126 SW 1007. 
N. Y¥.—Story v. 


NX. C.—Debnam v. Watkins, 178 N. 
. 238, 100 SE 336; Brewington Vv. 
Bate iva: 178 N. C. 143, 100 SE 308; 
Lunsford v. Sneaks, 112 N. C. 608, 


17 SE 430; Taylor v. Heggie, 83 
. C. 244. 

No. D.—Winterberg v. -Van_ de 

Vorste, 19 N. D. 417, 122 NW 866. 
Man.—Berard v. Bruneau, 25 Man. 


83; Campbell v, Im- 


LR 
et roan’ 18 Man. 144, 8 West 


perial Loan Co., 
LR 502. 

See also cases supra note 67. 

69. U. S.—Bacon v. Northwestern 
' Mut. L. Ins. Co., 131 U. S. 258, 9 SCt 
787, 33 L. ed. 128. 


Ark.—Straughan get Bennett, 153 
k. 254, 240 SW 30. 
ie Groft v, Sorrell, 151 Ga. 92, 


106 SE 108. 

ae eee. v. Remson, 135 
Md. 439, 109 A 105. 
© Minn.—Purcell vy. Thornton, 128 
Minn. 255, 150 NW 899; Blake v, Mc- 
Kusick, 8 Minn. 338; Banker v. Brent, 


4 Minn. 521; Bidwell v. Whitney, 4 
Minn. 76; Culbertson v. Lennon, 4 
Minn. 51. 


Miss.—Fauntleroy v. Mardis, 123 


Miss, 353, 85 S 96. 


Hamilton, 86 N. Y.. 


MORTGAGES 


A junior mort- 


Mo.—Reynolds vy. Kroff, 144 Mo. 
433, 46 SW 424; Hancock y. Whybark, 
66 Mo. 672. 

N. C.—Carson y. Fleming, 188 N. 
C. 600, 125 SE 259; Wise v. Short, 
181 _N. C. 320, 107 SE 134; Debnam 
Veo NVAEKINS 17.8) Nia Cy 238. l00, 8B) 
336; Lunsford y. Speaks, 112 N: C. 
608, 17 SE 430. 


N. D.—Cotton vy. Horton, 22 N. D. 
1, 1382 NW 225. 
R. I.—Brewer v. Nash, 16 R. I. 


458, 17 A 857, 27 AmSR 749. 

S. C.—Anderson vy. Dicks, 55 S. C. 
398, 33 SE 505. 

Tex.—Hess y. Dean, 
2 SW 727, 

Va.—Wilson v. Wall, 
38 SE 181. 

B. C.—Williams vy. Sun L. Assur. 
Co., 16 B. C. 370, 4 DomLR 655, 21 
WestLR 271, 1 WestWkly 1222. 

See also cases supra note 67. 

[a] Acts or omissions constitut- 
ing estoppel—(1) A mortgage is 
estopped to deny the validity of the 
sale by paying rent and _ subse- 
quently abandoning the property and 
permitting the purchaser to make 
valuable improvements. Straughan v. 
Bennett, 153 Ark. 254, 240 SW. 30. 
(2) Where the mortgagor’s admin- 
istrator and his friends endeavored 
to chill the sale by speaking of liens 
against the land and a dispute as to 
lines, the administrator could not 
complain that the property did not 
bring its real value. Croft v. Sor- 
rell, 151 Ga: 92, 106 SE 108. (3) 
When there has been a defective fore- 
closure under a power, the mortga- 
gee may not afterward claim that 
there has been no foreclosure and 
bring an injunction against the pur- 
chaser, to whom he has given a deed, 
to prevent him from bringing an ac- 
tion at law to evict. Gilbert v. 
Cooley, Walk. (Mich.) 494. 

[b] Acts or omissions not consti- 
tuting estoppel— (1) Where a mort- 
gagor died soon after the mortgage 
was executed and before the mort- 
gagee had collected the first year’s 
rents of the premises, and he con- 
tinued to collect rents until he had 
collected more than enough to satisfy 
the debt, and four years after the 
sale the minor heir of the mortgagor 
sued to set aside the sale, there was 


66 Tex. 663, 
99 Va. 353, 


no estoppel barring the action. Doni- 
phan Lumber Co. ¥. Wenzel, 94 Ark. 
149, 126 SW 710. (2) When the 


mortgagor continues in possession of 
lands for a year and a half after the 


foreclosure sale at which the lands 


were purchased by the mortgagee, 
and subsequently surrenders posses- 
sion to the mortgagee upon payment 
of a valuable consideration to her, 
but still asserts title to the lands in 
question, no estoppel arises by virtue 
of signing a receipt reciting the trus- 
tee’s sale and the surrender of pos- 


the foreclosure sale. 
to object to a sale which is wholly void is not a 
waiver of its invalidity unless continued long enough 
to form a bar under the statute of limitations; 7 
that the grantor in a trust deed is not estopped to 
set aside an irregular sale because he was present- 
at such sale and did not object thereto;7® and that 
the fact that the mortgagor asked and obtained a 
postponement of the sale and delayed for eight 
months to bring proceedings to impeach it will not 
estop him from insisting on a want of power to sell, 
where there is no question of innocent purchasers.’ 

Persons estopped by acts or omissions of others. 
Where the mortgagor does not object to the sale, 
nor anyone standing in his place or sueceeding to his 
rights, no one else ean attack it.78 So, in the absence 
of fraud or collusion, and where the maker of a trust 
deed has waived any defect as to the notice intended 
primarily for his own benefit, a second mortgagee 
cannot attack the validity of the sale.7® 
bondholder in a corporation mortgage who was not 
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It has been held that failure 
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But one 


session by her, Fauntleroy v. Mar- 
dis, 123 Miss. 353, 85 S 96. -(3) In 
an action by the owner to set aside a 
sale under a trust deed for miscon- 
duct of the trustee, that plaintiff’s 
agent attempted to have’ the deed 
made to plaintiff after the sale, by 
offering to pay the expenses of the 
sale and a sum in addition, was not 
such conduct by plaintiff as to bar 
relief, she being guilty of no act of 
misfeasance or nonfeasance before 
the sale. Hanson y. Neal, 215 Mo. 
256, 114 SW 1073. (4) Where the 
owner of property subject to a mort- 
gage had no knowledge of a fore- 
closure sale conducted by one acting 
as agent for the holder of the mort- 
gage debt, and money paid to her was 
the proceeds of timber sold under an 
option contract to purchase the same, 
to which she was a party, and was 
not received by her as a part of. the 
proceeds of the foreclosure sale, she 
was not estopped to deny the validity 
of such sale by findings that she re- 
ceived such money and received all 
the proceeds of the ‘‘mortgage sale 
under agreement,” the agreement re- 
ferred to being construed to mean the 
option for the sale of timber, that 
being the only agreement to which 
she was a party. Morton y. Blades 
cries Coss 164 IN Cia 8862 OS 

70. Burnett v. Dunn Commn., etc., 
Co., 180 N. C.-117, 104 SH 137; Nor-. 
wood v. Lassiter, 132 N. C: 52, 438 SH 
509; Austin v. Stewart, 126 N. C. 525, 
36 SE 37; Moore v. Hill, 85 N. C. 218; 
Brewer v. Nash, 16 R. I. 458, 17 A 
857, 27 AmSR 749; Anderson y. Dicks, 
55 S. C. 398, 338 SE 505; Wasserman 
v. Metzger, 105 Va. 744, 54 SE 893, 7 
LRANS 1019. See also cases supra 
note 67. ‘ 

[a] Where the mortgagor has no 
knowledge of fraud and irregularity, 
his receipt and retention of a portion 
of the proceeds of the sale will not 
amount to a ratification. Wasser- 
man v. Metzger, 105 Va. 744, 54 SH 
893, 7 LRANS 1019. 

71. Norwood v. Lassiter, 132 N. C. 
52, 43 SE 509. 


72. Story Vv. Hamilton, 86. Nap eyc 
428. 
73. Hess vy. Dean, 66 Tex. 663, 2 


SW 727; Giddens v. Byers, 12 Tex. 
408) 


74, De Young y. Koehler, 181 Wis, 
415, 194 NW 490. 

75. Sloan v. Frothingham, 65 Ala. 
593. 


76. Shears Vv. Traders’ Bldg. 
Assoc., 58 W. Va. 665, 52 SE 860. 

77. Walker v. Carleton, 97 Mil. 
582 


78. Benham vy. Rowe, 2 Cal. 387, 56 
AmD 342; Blake v. McKusick, 8 Minn. 
338. 

79. Walker y. Taylor, (Tex. Civ. 
A.) 142 SW 831. 
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present at foreclosure sale is not estopped to ques- 
tion the validity of the sale by the acts of other 
bondholders who were present and participated in 


the sale.$° 


Collateral attack. The regularity and validity of 
the sale cannot be attacked in a collateral proceed- 
But on the other hand, if the sale was void, 
it is no obstacle to a suit to recover the secured debt 
or a proceeding to foreclose again.§?-°* 

{§ 1462] b. Bona Fide Purchasers; 
In the recognition and application 
of the doctrine of constructive notice of defects in 
gularities in its exercise, 
it may be argued that there is no room in the law 
of trust sales for any doctrine of innocent pur- 
chase,>+ and this is true wherever the principle of 
constructive notice properly apples; 
doctrine is limited strictly to the exercise of the 
power and the manner of its exercise.®® 


ing.®? 


(1) In General. 


the power and of irre 


80. Watson v. Scranton Trust Co., 
240 Pa. 507, 87 A 845, AnnCas1915A 
237. 

81. D. C.—Eastern Trust, etc., Co: 


v. American Ice Co., 14 App. 304. 
Md.—Felgner v. Slingluff, 109 Mad. 
474, 71 A 978. 


Mich.—Damon v. Deeves, 66 Mich. 
347, 33 NW 512. 
Minn.—Lindquist v. Agre, 155 


Minn. 20, 191 NW 1010; Risch v. Jen- 
sen, 92 Minn, LOT P99 NW 628. 

Mo.—Reid v. Mullins, 48 Mo. 344. 

N. Y.—-Story v. Hamilton, 86 N: Y. 
428. 

@2-52. Minn.—Bottineau v. Attna 
L. Ins. Co., 31 Minn. 125, 16 NW 849. 

Miss.—Planters’ Mercantile Co, v. 
Braxton, 120 Miss. 470, 82 S 323. 

S. C.—Griffin v. Griffin, 82 S. C. 256, 
64 SW 160. 


Tex.—Interstate Bldg., ete., Assoc. 
v. Barker, 16 Tex. Civ. A. 676, 39 SW 
317: 

Man.—Winters v. McKinstry, 14 
Man, 294. 

53. See supra § 1461. 


54. See supra § 1461. 

55. See cases infra this section. 

56. Gunnell v. Cockerill, 84 Ill. 
319; and cases infra this section. 

57. See cases infra this section. 

58. \“Bona fide purchaser” defined 
see 8 C. J. p 1146. 

59. Cal.—Carey v. Brown, 62 Cal. 
373. 

Mass.—Thompson v. Heywood, 129 
Mass. 401. 

Mo.—Adams v. Carpenter, 187 Mo. 
618, 86 SW 445; Mann vy. Best, 62 Mo. 
491. 

N, Y.—Jackson v. Crafts, 18 Johns. 
110. 

Tex.—Beitel v. Dobbin, (Civ. A.) 
44 SW 299. See Van Burkleo v. 
Southwestern Mfg. Co., (Civ. A.) 39 
SW_ 1085. 

W. Va.—Shears v. Traders’ Bldg. 
Assoc., 58 W. Va. 665, 52 SE 860; 
Atkinson v. Washington, etc., College, 
54 W. Va. 32, 46 SE 253. 

See also cases infra this section, 

60. Chicago, etc., R. Co. v. Ken- 
nedy, 70 Ill. 350. And see cases infra 
this section. 

“When the court is satisfied that 
the subsequent purchaser acted in 
bad faith, and that he either had ac- 
tual notice or might have had that 
notice, had he not wilfully or negli- 
gently shut his eyes against those 
lights which, with proper observa- 
tion, would have led him to knowl- 
edge, he must suffer the consequences 
of his ignorance, and be held to have 
had notice, So as to taint his pur- 
chase with fraud in law. It is suffi- 
cient if the channels which would 
have led him to the truth were opén 
before him, and his attention so di- 
rected that they would have been 
seen by a man of ordinary prudence 
and caution, if he was liable to suffer 
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chaser must be 
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but that 


Beyond 


the consequences of his ignorance. 
The law will not allow him to shut 
his eyes, when his ignorance is to 
benefit himself at the expense of an- 
other, when he would have had them 
open and inquiring had the conse- 
quences of his ignorance been detri- 
mental to himself and advantageous 
to the other. The same rule was 
recognized by this court in the cases 
of Rupert v. Mark,:15 Ill. 541; Me- 
Connel v. Reed, 5 Ill. 117, 38.AmD 
124; Merrick v.. Wallace, 19 Ill. 486; 
Morrison v. Kelly, Dae OOF wats 
AmD 169; also in Morris v. Hogle, 
30 LURE TSO, Sei Am Ds i243. and sother 
cases in this court; and the same 
rule is found in the adjudged cases 
both in the British and American re- 
ports, and by various text writers. 
As to what acts are sufficient to put 
a party on inquiry, the courts may 
have differed; but they are in har- 
mony _as to the rule, that whatever 
is sufficient to put a party on inquiry 
which would lead to the truth, is in 
all respects equal to, and must be re- 
garded as, notice. Thus, where deeds 
are recorded, a purchaser is put on 
inquiry as to the title, and must be 
held io have examined the record and 
seen the deeds thus recorded. 
Again, where recitals are contained 
in a deed in the chain of title, he will 
be presumed to have seen and read it, 
because a prudent man is presumed 
to have examined the title before he 
purchases, and has thus had such no- 
tice as would put him on inquiry as 
to the nature and extent of the claim 
or incumbrance referred to in the 
recital; and it is his duty to examine 
the record, and to ascertain what it 
contains relating to the title, before 
he purchases; and failing to do so, he 
is charged with the consequences of 


his neglect.” Chicago, etc., R. Co. v. 
Kennedy, supra. To same effect 
Doyle v. Teas, 5 Ill. 202. 


61. Paul v. Fulton, 25 Mo. 156, 163. 
And see cases infra this section. 

“Tt is held, both in this country 
and in England, that actual payment 
is in general necessary to the char- 
acter of a purchaser for valuable 
consideration; and that giving secu- 
rity or executing an obligation for 
payment will not be sufficient. High 
v. Batte, 10 Yerg. (Tenn.) 186; Chris- 
tie .v. Bishop, 1. Barb. Ch. (N. Y.) 
105; Murray v. Ballou, 1 Johns. Ch. 
Qi Lo 6e) Flunteriuvin Sinarallen 
Litt. (Ky.) 62. Payment jin bills or 
notes of third persons will, however, 
be equivalent, in most cases, to ac- 
tual payment. Jewett v. Palmer, 7 
Johns. Ch, (N:\ ¥Y.) 65, 11 AmD) 4201: 
and the same effect would seem to 
be due to payment in the notes of the 
purchaser, if negotiable in their 
character and actually negotiated so 
as to render him liable to pay them 
at all events. Frost v. Beekman, 1 


chased without notice, actual or constructive, 
the irregularity in the sale,°® and that the purchase 
was made in good faith ®° and for a valuable con- 
sideration,*! and that the consideration was paid 
before notice of the defect in the title.°? 
Protection accorded. The bona fides of the fore- 
closure purchaser will save him from the effects of 
claims or equities between the original parties,** 
or of third persons,** and of collateral defects, as 
distinguished from defects in the power and irregu- 
larities in its exercise,®° where he had no notice 
of such claims or irregularities. 
a purchaser with notice of facts vitiating the pro- 
ceedings will not be protected.*° 
gage or trust deed is 


[§§ 1461-1462 


this there is a field where knowledge or lack of 


knowledge is quite material.>* 
Who is bona fide purchaser.°*® 


A bona fide pur- 
one who can show that he pur- 
of 


On the other hand 


Although a mort- 
invalid for want or failure of 


Johns, Ch. (N. Y.) 288; Freeman .v. 
Deming, 3 Sandf. Ch. (N. Y.) 327; 
2 White Lead. Cas. Eq. 113.” Paul 
v. Fulton, supra. 

62. Paul v. Fulton, supra; and 


cases infra, this section. See Worm- 
ley v. Wormley, 8 Wheat. (U. S.) 421, 
449, 5 L. ed. 651 (“it is a settled rule 
in equity, that a purchaser, without 
notice, to be entitled to protection, 
must not only be so, at the time of 
the contract or conveyance, but at the 
time of the payment of the purchase- 
money’’). 

63. Ala.—Crabtree v. Price, 212 
Ala. 387, '102 S 605; Goulding Fer- 
tilizer Co. v. Blanchard, 178 Ala. 298, 
59 S 485. 

Ga.—Ellis v. Ellis, 130 SE 681. 

Tll.—Ryan v. Newcomb, 125 Ill. 91, 
16 NE 878. 

Minn.—Merchant v. Woods, 27 
Minn. 396, 7 NW 826. 

Miss.—Baldwin vy. Little, 64 Miss. 
126, 8 S 168. 

Mo.—Schwarz v. Kellogg, 243 SW 
179; Adams v. Carpenter, 187 Mo. 613, 
86 SW 445; Mathews v. Lecompte, 24 
Mo. 545; Beatie v. Butler, 21 Mo. 313, 
64 AmD 234. 

Tex.—Hampshire v. Greeves, 104 
Tex. 620, 143 SW 147 [aff (Civ. A.) 
130 SW 665]. 

[a] Agreement between original 
parties as to priority of mortgages is 
not binding on purchaser in absence 
of notice. Stewart v. Omaha L. & T. 
Co., 283 Mo. 364, 222 SW 808. 

[b] Pendency of bill to redeem as 
notice to purchaser at foreclosure 
sale-——Rvan vy. Newcomb, 125 Ill. 91, 
16 NE 878. 

64. Goulding Fertilizer Co.  v. 
Blanchard, 178 Ala. 298, 59 S 485; 
Wenz v. Pastene, 209 Mass. 509% 95 
NE 793; Way v. Dyer, 176 Mass. "448, 


57 NE 678; Martin v. Pardee, ,223 
Mich. 63, 1983 NW 836. See Shehane 
v., Greer, 151, Ga. 131, 106. SH ess 


(grantee not charged with construc- 
tive notice of rights of purchasers 
from mortgagor). 

[a] Good faith ei dehowee under 
sheriff's deed is protected against 
unrecorded deed. Martin vy. Pardee, 
223 Mich. 63, 193 NW 886. 

[b] A purchaser takes subject to 
an unrecorded lease of which he had 
notice before full payment of the 
price, although the contract to pur- 
chase and a partial payment were 
made ‘before such notice. Wenz v. 
Pastene, 209 Mass. 359, 95 NE 793. 

‘ alone and encumbrances see supra 

65. Carey v. Brown, 62 Cal. 373; 
Jenkins v. Pierce, 98 Ill. 646; Hosmer 
v. Campbell, 98 Ill. 572;. Randall -y. 
Hazelton, 12 Allen (Mass.) 412; 
Beatie v. Butler; 21 Mo. 313, 64 AmD 


234. 
149 Ga. 


66. Jones yv. Laramore, 
Miles v. Popp, 


825, 102 SE 526; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note numbe-. 


§§ 1462-1464] 


consideration,®’ or usury in the secured debt,®® a 
bona fide purchaser will be protected, although in 
some jurisdictions it has been held that a sale under 
a power in a usurious deed conveys no title even to a 
bona fide purchaser without notice,®® although such 
purchaser may maintain an action against the mort- 
gagee to recover the amount paid to the latter, 


upon refusal of the mortgagor to surrender pos- 


session.“° An instrument executed without consid- 
eration by a payee in vendor’s lien notes, releasing 
all claims in the land to a purchaser at a sale under 
a trust deed, will not support a plea of innocent 
purchaser as against a lien note which the payee 
had previously assigned to a third person." 
Fraud or mala fides of trustee or mortgagee. As 
a general rule unfair conduct, fraud, or bad faith 
on the part of the mortgagee or trustee in connec- 
tion with the performance of his trust will not 
vitiate the purchaser’s title,72 provided the terms 
of the power are followed ** and the purchaser has 
no knowledge of the unfair conduct in question.74 
But a purchaser having such knowledge will not 
be protected; 7° and notice to one of two joint pur- 
chasers is notice to both,’® although there is author- 
ity to the contrary.”? 
Purchase by mortgagee or beneficiary. A mort- 
ee or beneficiary purchasing at the sale cannot 
aim to be a bona fide purchaser,’® and this applies 
to a sale under a mortgage or trust deed founded 
on a usurious debt.”9 
[§ 1463] (2) Effect of Noninquiry Clause. Under 
a clause, sometimes inserted in a mortgage or trust 
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deed, declaring that the purchaser shall not be bound 
to inquire into the regularity of the proceedings in- 
cident to the sale, the purchaser is protected against 
all irregularities of which he was ignorant,®° but 
not against those of which he had actual knowl- 
edge.*1 If the purchaser had no actual knowledge 
of the defect, the mortgagor is left to his remedy 
for damages against the mortgagee for making an 
improper sale.S? The ordinary noninquiry clause 
will not cure a defect antecedent to the right of 
sale,®* as, for instance, where the contingency au- 
thorizing the mortgagee to sell has not arisen; *4 
but it is entirely competent for the parties to insert 
a clause sufficiently far-reaching to protect the pur- 
chaser against the nonperformance of antecedent 
conditions and from the effect of irregularities 
known to him,®* provided the language used is suffi- 
ciently explicit to justify such a construction.®® 

Sale after payment of debt. The noninquiry 
clause protects the purchaser from a discharge of 
the debt prior to the sale.®* 

Purchase by mortgagee. <A clause protecting the 
purchaser against all irregularities does not protect 
him against the effect of a purchase by the mort- 
gagee himself where the mortgage does not author- 
ize him to purchase.*8-8® 

[§ 1464] c¢. Sale after Payment or Tender of 
Debt. When the debt secured has been fully paid °° 
or barred by the statute of limitations,®* there can 
be no rightful exercise of the power of sale,°? and 
a sale made thereafter conveys no title,®* at least 


(Mo.) 192 SW 424; Thompson v. 
Lindsay, 242 Mo. 53, 145 SW 472; 
Runkle v. Gaylord, 1 Nev. 123; Love 
v. Harris, 156 N:'C. 88, 72-SE 150, 
36 LRANS 927, AnnCas1912D 1065. 
Constructive notice see supra 
§ 1461. 
Liability of purchaser under void 
em ee rents and profits see supra 
1455. 
67. Mathews vy. Lecompte, 24 Mo. 
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68. Hoots v. Williams, 116 Ala. 
372, 22 S 497; Welsh v. Coley, 82 Ala. 
363, 2 S 733; Penny v. Cook, 19 Iowa 
538; Scott v. Austin, 36 Minn. 460, 
32 NW 89, 864; Jordan v. Humphrey, 
31 Minn. 495, 18 NW 450; Blliott v. 
Wood, 53 Barb. 285 [aff 45 N. Y. 71]; 
Hyland v. Stafford, 10 Barb. (N. Y.) 
558; Jackson v. Dominick, 14 Johns. 
(N. Y.) 435; Jackson v. Henry, 10 
Johns. (N. Y.) 185, 6 AmD 328. 

[a] Construction of statute.—A 
statute declaring a note tainted by 
usury to be wholly void means void 
only as between the parties, and a 
sale under. a power contained in a 
mortgage or trust deed securing a 
note which is usurious, and hence 
void by statute, will confer no title, 
where the beneficiary becomes the 
purchaser. Penny v..Cook, 19 Iowa 
538; Richardson v. Field, 6 Me. 35; 
Plliott—v;" Wood, 52.'Barb.' (N:Y.) 
235 fate 45 °N. ¥.2 71); Hyland “v. 
Stafford, 10 Barb. (N.. Y.) 558; Jack- 
son v. Dominick, 14 Johns. (N. Y.) 
435. 

Mortgagee or beneficiary purchas- 
ing see infra notes 78, 79. 

69. Strickland v. Wilson, 145 Ga. 
218, 88 SE 921. 

70. Wacasie v. Radford, 142 Ga. 
113, 82 SE 442. 

71. Benton v. (Tex. 

A.) 220 SW .193. 

72. Carey v. Brown, 62 Cal. 373; 
Wade v. Thompson, 52 Miss. 367; 
Schwarz v. Kellogg, (Mo.) 243 SW 179. 

[a] Trustee ecoming owner of 
secured debt.—The fact that the 
trustee becomes owner of one of the 
secured notes prior to a sale by him 


[41 C. J.—64] 


Jones, 


Civ. | 


does not affect the title of a pur- 
chaser ignorant of such fact. Carey 
v. Brown, 62 Cal. 3738. 

[b] Void sale.—Where the sale is 
absolutely void for want of authority 
in an agent to conduct it, a bona fide 
purchaser is not protected. Cox v. 
American Freehold, etc., Mortg. Co., 
88 Miss. 88, 40.S 739. See Chicago, 
ete., R. Co. v. Kennedy, 70 Ill. 350 
(recognizing rule). 

73 Da Silva v. Turner, 166 Mass. 
407, 44 NE 532; Stevenson v. Hano, 
148 Mass. 616, 20 NE 200. 

74 Mann v. Best, 62 Mo. 491; 
bigs) sete v. Crafts, 18 Johns. (N. Y.) 


75. See cases supra note 72; and 
infra notes 76, 

76. Kelsay Vv. Farmers’, ete:} 
Bank, 166 Mo. 157, 65 SW 1007. 

77. (Smithyv,) Hunt) 27Ont. ey 134. 

78. Missouri Real Est. Syndicate 
v. Sims, 179 Mo. 679, 78 SW 1006; 
esta v. “Harper, 3° Yerg.’ °(Tenn.) 
383. 

[a] Violation of agreement for ex- 
tension.—A sale under a trust deed, 
made in violation of an agreement to 
extend the time for payment, may be 
set aside, where the holder of the 
note himself became the purchaser. 
Missouri Real Est. Syndicate  v. 
Sims, 179 Mo. 679, 78 SW 1006. 

79. Jackson v. Dominick, 14 Johns, 
(N. Y.) 4385, 443. 

“The defendant in this case is not 
a bona fide purchaser, inasmuch as 
the mortgage was given upon a 
corrupt and illegal contract, to which 
he was a party.” Jackson v. Domi- 
nick, supra. 

$0. Parkinson y. Hanbury, L. R. 
2H. L. 1, 18 ERC 411; Selwyn v. Gar- 
fit, 38 Ch. D. 273; Jenkins v. Jones, 
2 Giffard 99, 66 Reprint 43; Thomas 
v. Davies, 9 Wkly. Rep. 831; Camp- 
bell v. Imperial Loan Co., 18 Man. 
144; Swinney v. Rodburn, 27 N. B. 
175 [app dism 16 ‘Can. S. C. 297]: 

81. See cases supra note 80. 

a] Purchase with knowledge of 
want of notice.—A clause in a mort- 
gage providing that the purchaser at 


a sale made under the power in it 
should not be required to ascertain 
whether previous notice of the sale 
had been given does not protect one 
who buys at the sale with actual 
knowledge that notice has not been 
given. Parkinson v. Hanbury, 1 Dr. 
& Sm. 148, 62 Reprint 332 [aff 2 
De G. J. & S. 450, 67 EngCh 350, 46 
Reprint 449 (aff L. R. 2 H. L. 1, 18 
ERC 411)]; Swinney v. Rodburn, 27 
a B: 175° [app’ dism 16 Can. S. C: 
97}: 

82. Campbell v. Imperial Loan Co., 


18 Man. 144. And see infra § 1502. 
83. Ford v. Heely, 3 Jur: N. S. 
1116. 
84. Ford v. Heely, supra. 


85. Prichard v. Wilson, 10 Jur. N: 
S. 330. 

86. Prichard v. Wilson, supra. 

87. Dicker v. Angerstein, 3 Ch. 
D. 600, 604 (where Jessel, M. R., said: 
“That which cuts down the exercise 
of the power of sale in the case of 
no money being due is the implica- 
tion which is attached by Courts of 
Equity to all mortgages, of their 
being intended as security for money 
only; when the money is paid off 
of course the security is at an end, 
and no power given ancillary to the 
security can be any longer exercised. 
Where we find provisions which re- 
but that implication as between the 
purchaser and the mortgagor, as we 
do here, there is no occasion to re- 
sort to any such doctrine, because 
the obvious meaning of the whole 
transaction is that the purchaser is 
to be safe, if a bona fide one, with- 
cut making any inquiry. If the 
mortgagor loses his estate through 
the misconduct of the mortgagee in 
selling when he has no right to sell, 
his only remedy would be against 
him personally for damages’). 

88-89. British, etc., Mortg. Co. v. 
Norton, 125 Ala. 522; Deassour 

90, Payment see Supra §§ 891- 
910. 


91. Emory v. Keighan, 88 Ill. 482. 
92. See supra §§ 1068, 1075. 
938. Lycoming F. Ins. Co. v. Jack- 
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to a purchaser with notice of the payment,®* and 
it has been held in some eases that the sale is void 
even as to an innocent purchaser.® 
hand there are authorities holding that a sale after 
payment or discharge of the debt may not affect the 
title of a bona fide purchaser without notice.®® 

It has also been held that, 
where the trustee wrongfully sells the property after 
a valid tender °? made by the debtor, the purchaser 
takes no title; °° but the rule is otherwise where a 
tender is not made until after maturity of the debt.® 
On the other hand a sale after refusal of a proper 
tender has been held to invalidate the sale only as 


Sale after tender. 


to a purchaser with actual notice.+ 


[§ 1465] d. Purchaser as Assignee of Mortgage, 
Where a foreclo- 


or as Mortgagee in Possession. 


son, 83 Ill. 302, 25 AmR 386; Led- 
yard v. Chapin, 6 Ind, 320; Penny v. 
Cook, 19 Iowa 538, 542; Cameron v. 
Irwin, 5.Hill (N._Y.) .272. 

“The trustee derived his sole power 
to sell from the deed. It follows that 
a valid subsisting power is necessary, 
and lies at the very foundation of the 
purchaser’s title. Payment in full of 
the debt renders the trust deed 
functus officio, and ipso facto ex- 
tinguishes the power of sale.” 
Penny v. Cook, supra. 

[a] Rule discussed.—‘We think 
that, if the debt was paid, the power 
to sell never became active or opera- 
tive, and was undeniably voidable in 
the hands of the purchasers, with no- 
tice of the payment. To hold other- 
wise would be to sanction fraud and 
oppression; and we suppose no well 
considered case can be found, either 
in the British or American courts, 
which holds that such a sale to such 
a purchaser, or his grantee, with like 
notice, can be sustained as against 
the person creating the trust, or 
those claiming under him; but inas- 
much as the person executing the 
trust deed selects the trustee, and 
chooses to invest him with such large 
powers over the title and his pecu- 
niary interests, it may be seriously 
doubted whether he should not be re- 
quired to sustain the injury flowing 
from the abuse of that power, rather 
than an innocent purchaser, who is 
led to believe that he can rely upon 
the integrity of the trustee chosen 
by the person creating the trust. One 
of two persons must suffer the loss, 
and it would seem but equitable and 
just that it should be borrfe by him 
who has enabled the trustee to com- 
mit the fraud, or from negligence or 
incapacity has done the wrong.” 
Chicago, etc., R. Co. v. Kennedy, 70 
" Tle 350, 360. 

[b] Such a sale may be set aside 
in equity. Liddell v. Carson, 122 Ala. 
518, 26 S 133. 

94. Chicago, etc., R. Co. v. Ken- 
nedy, 70 Ill. 350; Wells v. Estes, 154 
Mo. 291, 55 SW 255; Mayo v. Leggett, 
96; Ni C..237, L1-SE) i622. 

95. Redmond v. Packenham, 66 
Tll. 4384; Ledyard v. Chapin, 6 Ind. 
320; Crowley v. Adams, 226 Mass. 
582, 116 NE 241; Jackson v. Johnson, 
248 Mo. 680, 154 SW 759 [overr Curtis 
v. Moore, 162 Mo. 442, 68 SW 80, and 
Smith v. Boyd, 162 Mo. 146, 62 SW 
439, in so far as they state a contrary 
doctrine]; Adams v. Carpenter, 187 
Mo. 6138, 86 SW 445; Benton Land Co. 
v. Zeitler, 182 Mo, 251, 81 SW 1938, 70 
LRA 94. > 

96. Garrett v. Crawford, 128 Ga. 
519) 57 SE: 792,..119 AmSR °398, 11 
AnnCas 167; Beatie v. Butler, 21 
Mo. 313, 64 AmD 234; Warner v. 
Blakeman, 36 Barb. (N. Y.) 501 {aff 
4 Keyes 487, 4 Abb. Dec. 530, and 
overr in effect Cameron v. Irwin, 5 
Hill (N. Y.) 272 (containing a dictum 
to the contrary) ]. 

[a] Omission to record agreement 


For later cases, developments ang changes in the law see cumulative Annotations, same title, page and note number, 


MORTGAGES 


On the other 


own default.5 


to postpone sale.—Beatie v. Butler, 
21 Mo. 313, 64 AmD 234. 

[b] In Minnesota it has been held 
that, when a mortgage containing a 
power of sale has been in fact dis- 
charged, it is the duty of the mort- 
gagor or owner of the equity of re- 
demption, as between him and third 
persons having no notice thereof, to 
have the discharge recorded, and if 
he fails to do so, leaving the mort- 
gagee apparently still clothed with 
power to foreclose, an innocent pur- 
chaser, if his evidence of title is 
first recorded, will be protected, the 
mortgagor in such case being es- 
topped to deny the validity of the 
sale. Bausman v. Hads, 46 Minn. 148, 
48 NW 769, 24 AmSR 201; Bausman 
v., Faue, 45, Minn: 412, 48 NW. i283 
Merchant v. Woods, 27 Minn. 396, 7 
NW 826; Palmer v. Bates, 22 Minn. 
532. But see Misener v. Gould, 11 
Minn. 166 (holding that foreclosure 
under a power in a mortgage which 
has been extinguished is not merely 
voidable, but void). 

Effect of noninquiry clause 
supra § 1463. 

97. Tender see supra §§ 920-930. 

98. Welch v. Greenalge, 2 Heisk. 
(Tenn.) 209. 

99. Hudson Bros, Commn. Co. v. 
Glencoe Sand, etc., Co., 140 Mo. 103, 
41 SW 450, 62 AmSR 722. 

1. Montague v. Dawes, 12 Allen 
(Mass.) 397; Hoit v. Russell, 56 N. 
H. 559. See Debnam v. Watkins, 178 
N. C. 238, 100 SE 336 (the purchaser’s 
rights cannot be defeated by proof of 
tender prior to sale, where the owner, 
who had acquired the property sub- 
ject to the mortgage, appeared at the 
sale and participated in the bidding 
without making known the fact of 


see 


tender, for such conduct works an 
estoppel). 
[a] Tender of the amount due 


upon a mortgage, if not immediately 
followed by a suit to redeem, will not 
prevent the passing of a valid title to 
a bona fide purchaser without notice. 
Mon taeue v. Dawes, 12 Allen (Mass.) 

2. U. S.—McCormick v. Knox, 105 


U. S. 122, 26 Li. ed. 940; Brobst v. 
Brock, 10 Wall. 519, 19 L. ed. 1002. 
Ala.—Dozier v. Farrior, 187 Ala. 


181, 65 S 864; Sawyers v. Baker, 77 
Ala. 461; Taylor v. West Alabama 
Agricultural, ete., Assoc., 68 Ala, 229. 

Ark.—Swift v. Ivery, 147 Ark. 141, 
a SW 600; Littell v. Grady, 38 Ark. 
oO a 

Colo.—Miller v. Denver, 63 Colo. 
385, 167 P 767, 768 [cit Cyc]; Lewis 
v. Hamilton, 26 Colo. 263, 58 P 196. 

Tll.—Bruschke v. Wright, 166 Ill. 
183, 46 NE 813, 57 AmSR 125. 

Ind.—Shortv. Sears, 93 Ind. 505; 
Muir v. Berkshire, 52 Ind. 149. 

Iowa.—Ingle v. Culbertson, 43 
Iowa 265. 

Md.—Johnson v. Robertson, 34 Md. 
165. 

Mass.—Holmes y. Turner's Falls 
Co., 142 Mass. 590, 8 NE 646; Dearna- 


[§§ 1464-1465 


sure sale under a power in a mortgage or deed of 
trust is void, or is set aside, the purchaser will 
have the rights of an equitable assignee of the 
mortgage,” that is, he will be entitled to be sub- 
rogated to the rights of the mortgagee or trust 
creditor; * and the payment of even a part of the 
amount bid will operate as an assignment of the 
mortgage debt to the extent of the amount paid, 
although the sale fails of consummation owing to 
nonpayment of the balance.* 
that a purchaser who buys at a sale conducted by 
himself will not be treated as an equitable assignee, 
the illegality of the sale being chargeable to his 
If the purchase was made by the 
creditor secured, he will occupy the position of a 
mortgagee in possession after breach of condition,® 


But it has been held 


ley v. Chase, 136 Mass. 288; Brown 


v. Smith, 116 Mass. 108; Burns) w. 
Thayer, 115 Mass. 89. 
Mich.—Lariverre v. Rains, 112 


Mich. 276, 70 NW 583; Hoffman y. 
Harrington, 33 Mich. 392; Gilbert v. 
Cooley, Walk. 494. 

Minn.—Berg v. Olson, 88 Minn. 
392, 93 NW 309; Rogers v. Benton, 39 
Minn. 39, 38 NW 765, 12 AmSR 613; 
Johnson v. Sandhoff, 30 Minn. 197, 14 
NW 889. 

Miss.—Bonner y. Lessley, 61 Miss, 
392; Clark v. Wilson, 56 Miss. 753. 

Mo.—Polliham v. Reveley, 181 Moi 
622, 81 SW 182; Wilcozon v. Osbor 
77 Mo. 621; Russell v. Whitely, 59 
Mo. 196; Jones v. Mack, 53 Moa. 147. 

N. Y.—Ketcham v. Deutsch, 211 N. 
Y. 85, 105 NE 85 [rev on another 
ground 152 App. Div. 904, 137 NYS 
402]; Townshend v. Thomson, 139 N. 
Y. 152, 34 NE 891; Miner v. Beekman, 
50 N. Y. 337, 14 AbbPrNS 1; Winslow 
v. Clark, 47 N. Y. 261; Robinson v. 
Ryan, 25 N. Y. 320; Jackson v. Bowen, 
yes 13% Grosvenor v. Day, Clarke 

N. C.—Ricks vy. Brooks, 179 N. C. 
204, 102 SE 207; Hussey v. Hill, 120 
N.. C. 312, .26.SE 919, 58, AmSRS%89; 
Atkins. v. Crumpler, 118 N. C. 532, 
24 SE 367, 120 N. C. 308, 26. SH 912. 

N. D.—D. S. B. Johnston Land Co. 
v. Mitchell, 29 N. D. 510, 151 NW 23; 
Nash v. Northwest Land Co., 15 N. 
D. 566, 108 NW 792. 

S. C.—Williams v. Washington, 40 
S. C. 457, 19 SE 1. See ‘Griffin v2 
Griffin,, 82 S.C... 256) .640"SE) a1¢60, 
(where a mortgagee who had made 
an invalid foreclosure took a deed 
from purchaser and sold the land to 
a bona fide grantee, the latter is en- 
titled to subrogation to the mort- 
gagee, or an equitable assignment of 
the mortgage to the amount of the 
money, paid by him with interest 
Chenconys 

S. D.—Cooper v. Harvey, 21 S. D. 
471,113. NW TL. 

Tenn.—Green v. Stevenson, (Ch.) 
54 SW 1011. 

Tex.—Crafts v. Daugherty, 69 Tex. 
477, 6 SW 850. 

W. Va.—Copelan v. Sohn, 79 W. Va, 
596, 91 SE 456. ‘? 

Effect of deed to purchaser see in- 
fra § 1467 

Subsequent grantee apy assignee of 
mortgage see infra § 1466. 

3. See cases supra met 2. 

4 Atkins v. Tutwiler, 98 Ala, 129, 


11 - 640. 

5. Hayes v. Lienlokken, 48 Wis. 
509, 4 NW 584 

6. U. S.—Hageart v. Miiczinski, 


148 Fed, 22, 74.CCA 176. 
Ark. —Stallings v. Thomas, 55 Ark. 
326, 18 SW 184. 
Colo.—Miller v. Denver, 63 Colo. 
885, 167 P 767, 768 [eit Cyc]. _ . 
Ill.— Harper v. Ely, 70 Ill. 581. 
Miss.—Watson y. Perkins, 88 Miss. 
64, 40 S 643. 
Or.—Cooke v. Cooper, 18 Or. 142, 
22 P 945,17 AmSR 709, 7 LRA 273. 


— 


§§ 1465-1466] 


and an action for the possession of the estate can- 
not be maintained against him without payment of 
the debt." And purchasers generally, who, after 
an irregular sale, actually take possession with the 
express or implied assent of the mortgagor or owner, 
will be treated as mortgagees in possession ; * but 
it is otherwise where actual possession is not taken 
with such consent,® although it has been held that, 
where the mortgagee, in apparent good faith, makes 
a void foreclosure, and, after the end of the year 
to redeem, the purchaser takes possession under 
color of the foreclosure proceedings, he should be 
treated as a mortgagee in possession, whether he 
takes such possession with or without the consent, 
either express or implied, of the mortgagor.!° 

[§ 1466] e. Subsequent Grantees of Purchaser. 
It is a general rule that a subsequent or remote 
grantee, taking innocently and in good faith, is not 
bound to look beyond the recitals of the trustee’s 
deed, and takes a good title as against any defects 
or irregularities of which he had no actual knowl- 
edge.1t On the other hand no title passes to one 
who has knowledge of defects invalidating the 
sale;?2 and a grantee from the foreclosure pur- 
chaser takes subject to equities in the mortgagor 


7. Haggart v. Wilczinski, 143 Fed. 
22, 74 CCA 176; Daniel y. Garner, 71 
Ark, 484, 76 SW 1063. 

8 -Swift v. Ivery, 147 Ark. 141, 
227 SW 600; Russell v. H. C. Akeley 
Lumber Co., 45 Minn. 376, 48 NW 3; 
Rogers v. Benton, 39 Minn. 39, 38 


362, 
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‘covered by their respective conveyances.'é 


121 SE 626, 
Brewington v. Hargrove, 
143, 100 SE 308; Hinton vy. Hall, 
N. ict 477, 480, 82 SE 847 [cit Cyc]. 

N. D.—-Winterberg Vv. 
Vorste, 19° N."D!> 417, 122° NW. 866. 

Tex.—Hampshire v. Greeves, 
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where such grantee prevented a fair and open fore- 
closure sale.1* The deed of the trustee to the 
original purchaser must be regular and such as not 
to affect the subsequent or remote grantee with 
notice of any defect..* Grantees in a quitclaim 
deed from the foreclosure purchaser are not bona 
fide purchasers,!® and they hold merely as equitable 
assignees of the portion of the mortgage interest 
One 
present at a sale under a trust deed who bids at the 
sale, but is outbid, and then buys the highest bid- 
der’s bid, where the deed is made direct to him, is 
not a remote purchaser so far as irregularities in 
the sale are concerned.1? 

Sale after payment of debt. In some jurisdic- 
tions it has been held that, where a sale is made 
after the debt secured has been paid, a subsequent 
grantee from the foreclosure purchaser takes no 
title, even though he had no notice of the payment.1® 

Subsequent purchaser as assignee of mortgage. 
The rule that a purchaser at. a void foreclosure 
sale becomes an equitable assignee of the mortgage 1° 
applies to each successive grantee.2° Where a per- 
son claiming through a purchaser at a foreclosure 
sale is merely the assignee of the mortgage and does 


628 [cit werk bond equitably vested in the mort- 
178 N.-C.| gagor. .Wright v. Harris, supra. 
166 13. .McDaniel v. Sprick, 297 Mo. 


424, 249 SW 611. 

[a] Ilustration.—Where one in- 
tending to buy land at a trustee’s 
sale prevented a fair and open sale 


Van de 


104 


NW 765, 12 AmSR 613. 

9. Wehrum v. Wehrum, 179 App. 
Div. 814, 167 NYS 295 [app dism 227 
N. Y. 611 mem, 125 NE 926 mem]; 
Deutsch v. Haab, 135 App. Div. 756, 
119 NYS 911; D. S. B. Johnston Land 
oe v. Mitchell, 29 N. D. 510, 151 NW 

[a] The fee owner of unoccupied 
wild prairie land sold at a void fore- 
closure sale will be deemed in pos- 
session thereof. D. S. B. Johnston 
Land Co. v. Mitchell, 29 N. D. 510, 
151 NW 23. 

10. Backus v. Burke, 63 Minn. 272, 

~ 65 NW 459. 


11. U.S.—Long v. Rogers, 6 Biss. 
416, 15 F. Cas. No. 8,482. 

Ala.—Fountain v, Pateman, 189 
Ala. 153, 66 S 75. 

Cal.—Carey v. Brown, 62 Cal. 373. 

Ga.—Laramore v. Jones, 157 Ga. 
366, 121 SE 411. 

Ill. Grover v. Hale, 107 Ill. 638; 
Gibbons v. Hoag, 95 Ill. 45; McHany 


v. Schenk, 88 Ill. 357; Fairman v. 
Peck, 87 Ill. 156; Gunnell v. Cockerill, 
SA rtie LO nu Oe bl ly One) WiatSOn Vi. 
Sherman, 84 Ill. 263; Wilson v. Me- 
Dowell, 78 Ill. 514; Farrar v. Payne, 
73 ‘It. 82; Wilson v. South Park 
Comrs., 70 Ill. 46; McNary v. South- 
worth, 58 Ill. 473; Hamilton v. Lubu- 
kee, 51 Ill. 415, 99 AmD 562. 
Iowa.—Shine v. Hill, 23 Iowa 264. 
Mass.—Da Silva v. Turner, 166 
Mass. 407, 44 NE 532; Thompson v. 


Heywood, 129 Mass. 401; Dexter v. 
Shepard, 117 Mass. 480; Burns v. 
Thayer, 115 Mass. 89; Montague v. 


Dawes, 12 Allen 397. 

Minn.—Tuttle v. Boshart, 88 Minn. 
284, 92 NW 1117; Bausman vy. Eads, 
46 Minn. 148, 48 NW 769, 24 AmSR 
201; Holton v. Bowman, 32 Minn. 191, 
19 NW 734; Merchant v. Woods, 27 
Minn. 396, 7 NW 826. 

Mo.—Stewart v. Omaha L. & T. 
Co.;, 283 Mo. 364, 222 SW 808; 
Adams v. Carpenter, 187 Mo. 613, 86 
SW 445; Digby v. Jones, 67 Mo. 104. 

N. H.—Very Vv. Russell, 65 N.- H: 
646, 23 A 522; Hoit v. Russell, 56 
N. H. 559. 

N. Y.—Warner v. Blakeman, 36 
Barb. 501 [aff 4 Abb. Dec. 530]; 
Demarest v. yyynkoop, 3 Johns, Ch. 
129, 8 AmD 46 

N. eeaived v. Brown, 187 N. C. 


Tex. 620, 143 SW 147 [aff (Civ. A.) 
130 SW 665]; Schneider v. Sellers, 98 
Tex. 380, 84 SW 417. 

Va.—Dugeger v. Dugger, 84 Va. 130, 
4 SE 171; Walker v. Beauchler, 27 
Gratt? (68Va.) bP: 

W. Va.—Swann vy, Thayer, 36 W. 
Va. 46, 14 SE 423; Dryden v. Steph- 
CN She WoW .calW ae Le 

[a] Sale on credit.—Although a 
sale is made on credit contrary to 
the ‘terms of the power, which re- 
quired a sale for cash, a remote pur- 
chaser is not affected by the irregu- 


larity. Johnson v. Watson, 87 Ill. 
535; Cassell v. Ross, 33 Ill. 244, 85 
AmD 270. 

[b] Collusive purchase on behalf 


of mortgagee.—An innocent subven- 
dee gets a good title from one who 
collusively buys in behalf of the 
mortgagee. Gibbons v. Hoag; 95 Ill. 
45; Dexter v. Shepard, 117 Mass. 480; 
Burns v. Thayer, 115 Mass. 89. 

[c] Inadequacy of price.—Where 
the property has been conveyed 
since the sale to a bona fide pur- 
chaser without notice, even the gross- 
est inadequacy in price obtained at 
the foreclosure sale will not induce 
the court to set such sale aside. 
Dryden v. Stephens, 19 W. Va. 1. 

12. Wright v. Harris, 221 Fed. 736 
[aff 228 Fed. 1021, 142 CCA 654]; 
Jones v. Laramore, 149 Ga. 825, 102 
SE 526; Hyland v. Stafford, 10 Barb. 
CNE Yabo 8: 

[a] If the purchaser at a mort- 
gage sale has not actual possession 
of the premises when he conveys to 
another purchaser, the want of such 
possession, especially if the premises 
are occupied by a third person, will 
be constructive notice of some defect 
in the title sufficient to put the sec- 
ond purchaser vpon inquiry. Hyland 
vi Stafford, 10 Barb. (N. Y.) 558. 

[b] Rule applied.—(1) One who 
let a mortgagee have money with 
which to complete the purchase at 
foreclosure sale, taking deed and 
executing title bond, is chargeable 
with notice of facts invalidating the 
sale where the mortgagee acts as 
such lender’s agent. Wright v. 
Harris, 221 Fed. 736 [aff 228 Fed. 
1021, 142 CCA 654]. (2) Even if such 
lender was a bona fide purchaser, the 
mortgagee’s rights under the title 


by buying off a prospective bidder, 
whom he paid the promised compen- 
sation after the land was sold to 
another bidder, from whom he pur- 
chased it the next morning, obtaining 
the deed direct from the trustee, he 
took title subject to any equities in 
the mortgagor, notwithstanding his 
payment to the purchaser of an 
amount in excess of that paid by the 
latter. McDaniel v. Sprick, 297 Mo. 
424, 249 SW 6i1. 

14. Gibbons v. Hoag, 95 Ill. 45; 
Gunnell y. Cockerill, 84 Ill. 319; Chi- 
cago, ete., R. Co. v. Kennedy, 70 Ill. 
350; Wilson v, South Park Comrs., 70 
Ill. 46; Rideout v. Burkhardt, 255 
Mo. ANGs 164 SW 506; Hinton v. Hall, 
166 N. C. 477, 82 SE 847. 

[a] While the original purchaser 
is charged with notice of material 
irregularities, subsequent grantees 
are only required to look to the re- 
citals in the trustee’s deed. Hinton 
v. Hall, 166 N. -C.. 4775 82 SE: 847: 

[b] "A subsequent grantee is not 
a bona fide purchaser where recitals 
in the original deed of trust and in 
the trustee’s deed show irregulari- 
ties in the sale. Rideout v. Burk- 
hardt, 255 Mo. 116, 164 SW 506. 

15. Walker v. Schultz, 175 Mich. 
280, 141 NW 543; Mann v. Best, 62 
Mo. 491. 

16. Walker v. Schultz, 175 Mich. 
280, 141 NW 543. And see infra note 
20. 

17. Smith v. Woodward, 122 Va. 
356, 94 SE 916. 

18. Crowley v. Adams, 226 Mass. 
582, 116 NE 241; Huntington v. Craf- 
ton, 76 Tex. 497, 13 SW 542. 

[a] Sale to beneficiary.—Where a 
sale is made to the beneficiary in a 
trust deed after the debt secured has 
been paid, and the land released from 
the lien, a purchaser from such bene- 
ficiary takes no title, even though 
he had no notice of the payment and 
release. Huntington v. Crafton, 76 
Tex. 497, 18 SW 542. 

19. See supra § 1465. 

20. Ketcham v. Deutsch, 211 N. Y. 
85, 105 NE 85 [rev 152 App. Div. 904, 
137 NYS 402]; Nash v. Northwest 
Land Co., 15 N. D. 566, 108 NW 792; 
Cooke v. Cooper, 18 Or. 142, 22 P 945, 
17 AmSR 709, 7 LRA 278; Cooper v. 
Harvey, 21 S. D. 471, 1183 NW 717. 
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not own the fee, because the sale was under an at- 
tempted statutory foreclosure, void as against the 
mortgagor for want of notice, and he assumes to 
convey the fee to another and take back a purchase- 
money mortgage, such grantee on a subsequent fore- 
closure of the first-mentioned mortgage is entitled 
to the balance of the proceeds after deducting the 
sum due on the purchase-money mortgage.*+ 
Liability of beneficiary to subsequent grantee. 
The beneficiary in a trust deed who is repaid the 
money due him after a sale is not lable to one who 
purchased the property from the foreclosure pur- 


21. Ketcham v. Deutsch, 211 N. Y. 
85, 105 NE 85 [re¥ 152 App. Div. 
904, 137 NYS 402]. 

Disposition of proceeds of sale gen- 
erally see infra §8§ 1468-1472. 


92. Carney v. Sharp, 117 Miss. 809, 
78 S 775. ; 
23. Ormsby v. Tarascon, 3 Litt. 


(Ky.) 404; Bottineau v. Avtna L. Ins. 
Co., 31 Minn. 125, 16 NW 849; Enochs 
vy. Miller, 60 Miss. 19; Graham Vv. 
Fitts, 53 Miss. 307; Wade v. Thomp- 
son, 52 Miss. 367; Wightman y. Doe, 
24 Miss. 675; Walker v. Brungard, 21 
Miss. 723; Henderson v. Galioway, 8 
Humphr. (Tenn.) 692; Kerr v. Gallo- 
way, 94 Tex. 641, 64 SW 858; Young 
vy. Wan Benthuysien, 30 Tex. 762; 
Clark v. Burke, (Tex. Civ. A.) 39 SW 
306 (all holding that a deed executed 
in consummation of a sale not made 
in accordance with the terms of the 
trust is a nullity, even in a court of 
law). 
ee Sale by agent.—Where a trus- 
tee’s deed shows that the sale was 
made by his agent, not by the trustee 
himself, there being no authority to 
delegate the trust, it is not admissi- 
ble in evidence to prove title. Fuller 
v. O’Neal, 69 Tex. 349, 6 SW Se, 20 
AmSR 59. F 

[b] In Michigan there are stat- 
utes expressly declaring that the 
trustee’s deed made in the completion 
of a defective sale is invalid. 
Pierce v. Grimley, 77 Mich. 273, 43 
NW 932. 

24. See supra §§ 1377, 1461. 

25. Wi S-—-Brobstuw.. Brock; 
Wall. 519, 19 L. ed. 1002. 

Ala.—Tew v. Henderson, 116 Ala. 
545, 23 S 128; Shahan v. Tethero, 
114 Alas e404 2107S 95 bs) Mhrman sv. 
Alabama Mineral Land Co., 109 Ala. 
ATS20m Ss 2 Dhornhilleve, O' Rear, 
108 Ala. 299, 19 S 382, 31 LRA 792; 
iong v. Georgia Pac. R. Co., 91 Ala. 
519, 8 S 706, 24 AmSR 931; Craddock 
vy. American Freehold Land Mortg. 
ComsowAlan cine | (SaLooO.e Dudley, We 
Collier, 87 Ala. 431, 6 S 304, 13 AmSR 


10 


55; Sherwood v. Alvis, 83 Ala. 115, 
3 S 307, 3 AmSR 695; Taylor v. Agri- 
cultural, ete. Assoc., 68 Ala. 229; 
Herbert v. Hanrick, 16 Ala. 581; 
Huckabee v. Billingsly, 16 Ala. 414, 
50 AmD 183; Gary v. Colgin, 11 Ala. 
514; Foster v. Goree, 5 Ala. 424; 
Brown v. Lipscomb, 9 Port. 472. See 
Robinson v. Cahalan, 91 Ala. 479, 


8 S 415 (the deed stated that the 
sale was made ‘‘under and by virtue 
of said mortgage,’ without stating 
whether it was public or private, or 
by whom made, or the price at which 
the land sold. The deed was held 
operative as to the mortgagee, but 
not as to the mortgagor). 

Cal.—Savings, etc., Soc. v. Deering, 
66 Cal. 281, 5 353; Seccombe v. 
Roe, 22 Cal. A. 189, 133 P 507. 

Colo.—Carlson v. Howes, 69 Colo. 
246, 193 P 490; Cheney v. Crandell, 
28 Colo. 3838, 65 P 56; Reid v. Sulli- 
van, 20 Colo. 498, 39 P 338; Stephens 
Vie Clay, wer Colo A380 30y Pe As wot: 
AmSR 328. 

Ill.—Kepley v. Luke, 106 Ill. 395; 
Equitable Trust Co. v. Fisher, 106 
Ti 189 3 Chapin cv, Billings, , 91, wil. 
539; Koester v. Burke, 81 Ill. 436; 
Rice v. Brown, 77 Ill. 549; Wilson v. 


‘117 Mo. 
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South Park Comrs., 70 Ill. 46; Daw- 


son v. -Hayden, 67 Ill. 52; Dyer v. 
Day, 61 Ill. 336; Graham v. Anderson, 
42 Ill. 514, 92 AmD 89; Reece v. 


Allen, 10 Ill. 236, 48 AmD 336. 
gL ouies er edte v. Culbertson, 43 lowa 
tA 

Md.—Queen City Perpetual Bldg. 
Assoc. v. Price, 53 Md. 397. See 
Johnson v. Robertson, 34 Md. 165. 

Mass.—Chace v. Morse, 189 Mass. 
559, 76 NE 142; Holmes v. Turner’s 
Falls Co., 142 Mass. 590, 8 NE 646; 
Dearnaley v. Chase, 1386 Mass. 288; 
Brown v. Smith, 116 Mass. 108; Burns 
v. Thayer, 115 Mass. 89. 

Mich.—Morse v. Byam, 55 Mich. 
594, 22 NW 54; State Bank of Cha- 
pelle, 40 Mich. 447; Hoffman v. Har- 
rington, 33 Mich. 392. 

Minn.—Rogers v. Benton, 39 Minn. 
39, 38 NW 765; Holton v. Bowman, 
382 Minn. 191, 19 NW 734; Johnson 
v. Sandhoff, 30 Minn. 197, 14 NW 889. 


Miss.—Clark v. Wilson, 56 Miss. 
753. 

Mo.—Long v. Long, 141 Mo. 352, 
44 SW 341; Hume v. Hopkins, 140 


Mo. 65, 41 SW 784; Biffle v. Pullam, 
125 Mo. 108, 28 SW 3:23; Springfield 
Engine, etc., Co. v. Donovan, 120 Mo. 
423, 25 SW 536; Lanier v. McIntosh, 
508, 23 SW 787, 38 AmSR 
676; Schanewerk v. Hoberecht, 117 

22, 22 SW 949, 38. AmSR 631 
Loverr in effect Siemers v. Schrader, 
88 Mo. 20; Goff v. Roberts, 72 Mo. 
570; Eitelgeorge v. Mutual House 
Bldg. Assoec., 69 Mo. 52; Russell v. 
Whitely, 59 Mo. 196; Jones v. Mack, 
53 Mo. 147; Johnson v. Houston, 47 
Mo. 227; Powers v. Kueckhoff, 41 Mo. 


425, 97 AmD 281; Thornburg v. Jones,: 


36 Mo. 514; Bowlin v. Furman, 28 Mo. 
427; Stine v. Wilkson, 10 Mo. 75; 
Price v. Blankenship, 71 Mo. A. 548; 
Fowler v. Carr, 63 Mo. A. 486; Ohn- 
sorg v. Turner, 13 Mo. A, 533 (aff 


87 Mo. 127)]. 

N. Y.—McMannis v. Butler, 49 
Barb. 176; Minuse v. Cox, 5 Johns. 
Ch. 441, 9 AmD 318. See Robinson vy. 
Ran, ea Ne eaewos0 ss chalimens sav. 
Wright, 28 N. Y. Super. 713; Jackson 
v. Bowen, 7 Cow. 18. 

N. C.—Brett v. Davenport, 151 N. 
C. 56, 65 SE 611; Lunsford v. Speaks, 
112 N. C. 608, 17 SE 430; Wittkowski 
v. Watkins, 84 N. C. 456. 

Okl1.—Moore v. O’Dell, 27 Okl. 194, 
Ie SOE 

R. I.—Woonsocket Sav. Inst. v. 
American Worsted Co., 13 R. I. 255. 

Va.—Harris v. Harris, 6 Munf. (20 
Va.) 867; Taylor v. King, 6 Munf. (20 
Va.) 358, 8 AmD 746, 


W. Va.—Fulton v. Johnson, 24 W. 
Va. 95; Dryden y. Stephens, 19 
W. Va. 1 


“Trust deeds given as security, and 
mortgages containing a power of 
sale, vest the legal title in the trus- 
tee, The equity of redemption or 
equitable title remains in the mort- 
gagor or ‘trustor,’ i.e, the owner. 
The legal title of the trustee is sup- 
plemented by a power which author- 
izes him upon default in payment 
of the mortgage debt, to advertise 
and sell the property; the right to 
exercise this power, as we shall pres- 
ently see, being dependent upon his 
possession of such legal title. The 
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chaser, although the title was not good and the trus- 
tee’s sale was held invalid.?? 

[§ 1467] f. Effect of Deed to Purchaser. Although 
there are some decisions to the contrary,”* and al- 
though it may seem to be at variance with what has 
been said in regard to the necessity of complying 
with the terms of the power,** by the weight of 
authority a sale by a trustee or mortgagee con- 
summated by the execution and delivery of a deed 
conveys a legal title to the purchaser, although the 
sale was irregular, and even where the terms of the 

| power have not been strictly compled with; *° but 


object of the power of sale is not 
to enable him to convey the legal 
title vested in himself, but to clothe 
him with authority to sell and con- 
vey the equitable title remaining in 
the trustor. He may divest himself 
of the legal title without compli- 
ance with the conditions of the trust. 
But a sale and deed except in strict 
compliance with the power specified, 
is of no effect whatever so far as the 
trustor’s equitable estate is con- 
cerned. If the trustee, in disobedi- 
ence of the trust conditions, by deed 
transfer the legal title, his grantee 
takes only the trustee’s interests. 
He steps into the trustee’s shoes, so 
to speak, and holds subject to all 
reserved rights of the _ trustor. 
Neither courts of law nor courts of 
equity regard the trustee’s deed as 
absolutely void. Both recognize the 
fact that it conveys the legal title. 
The difference is that the grantee’s 
title or ownership cannot be chal- 
lenged at law, while equity treats 
him as a successor to the trust and 
protects the trustor’s estate. Equity 
does not vacate the trustee’s deed 
and regard the title as remaining in 
him... . Upon delivery of his deed 
the original trustee ceases both at 
law and in equity to have any fur- 
ther interest in the property. The 
power of sale is extinguished so far 
as he is concerned, leaving him in 
the same position as a total stran- 
ger. And an effort on his part to 
exercise the power originally vested 
in him, by an attempted resale or a 
second deed, is of no more force or 
effect than if the same proceedings 
were taken by one who had never 
been connected with the title.: Koes- 
ter v. Burke, 81 Ill. 436; Wells v. 
Caywood, 3 Colo. 487; Doe v. Robin- 
son, 24 Miss. 688; Huckabee y. Bill- 


ingsly, 16 Ala. 414, 50 AmD 183; 
Taylor v. King, 6 Munf. (20° Va.) 
358, 8 AmD 746; Cranston v. Crane, 


97 Mass. 459, 93 AmD 106; Fulton 

Johnson, 24 W. Va. 95.” Stephens Z 
Clay, 17 Colo. 489, 491, 30 P 43, 37 
AmSR 328 [quot Carlson vy. Howes 
69 Colo. 246, 248, 193 P 490]. : 

A statutory requirement or con- 
tract stipulation in regard to notice 
is of the substance, and unless com- 
plied with a sale is ineffective as a 
foreclosure, and even when consum- 
mated by deed the conveyance only 
operates to pass the legal title, sub- 
ject to certain equitable rights in the 
purchaser as of subrogation, CLC nA 
case he has paid the purchase money 
In good faith.” Brett y. Davenport, 
151 N. C. 56, 59, 65 SE 611. 

[a] Basis of rule.—(1) The doc- 
trine that the irregular purchaser 
gets a good title at law has been said 
to be founded on the principle that 
the’ trustee has an estate coupled 
with an interest and not a mere 
naked power. Consequently, where 
the power for any reason becomes 
naked, as where, after the death of 
the trustee nominated in the deed of 
trust, his personal representative 
sells under the express authority of 
the deed, the validity of the deed 
even at law depends upon compliance 
with the terms of the power. Sul- 
phur Mines Co. vy. Thompson, 93 Va. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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in such a ease the title of the purchaser will not be 
recognized as valid in equity unless the terms of the 
power have been strictly followed.2 The sharp con- 
flict at this point between the legal and equitable 
theories, and the further fact that the question of 
the validity of most trust sales arises in equity or 
in courts exercising both legal and equitable juris- 
diction, has tended to obscure the legal theory al- 
together.** In such courts irregular sales are often 
declared void in accordance with the equitable doc- 
trine, without recognition of the fact that at law 
the. rule would be different.2* Where two trust 
deeds were executed on the same property, and the 
second trustee attempted to sell under the power 
contained in his deed, but the notice of sale recited 
the wrong page of the record, so as to make it 
appear that the sale was under the first trust deed, 
it was held that his deed to the purchaser conveyed 
merely an equity of redemption, and not the legal 
title to the land.?9 
trustee before default to one chargeable with notice 
that there has been no default confers the legal title 
in trust for the grantor of the deed of trust.%° 

Deed as assignment of mortgagee’s rights.21 Al- 
though a deed to the foreclosure purchaser may 
lack effect as a legal conveyance, it will operate 
as an assignment or transfer of all the rights of 
the mortgagee.** But there is authority to the 
contrary.°?% a 

[§ 1468] J. Proceeds of Sale—l. Disposition of 
Proceeds—a. In General. Out of the proceeds of 
foreclosure sale, the mortgage creditor is entitled 
to retain the whole amount of his debt unless there 


293, 25 SE! 232. (2) It will be rec- 
ognized as sound when it is consid- 
ered that a trust deed given as 
security, like the mortgage at com- 


[f] 
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A sale and conveyance by a. 


has obtained possession. 

Ejectment by purchaser.—To 
support ejectment or a statutory ac- 
tion in the nature of ejectment, the 


\ 
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is an agreement to the contrary; ** and although 
the sale was made upon nonpayment of interest only, 
he may retain the principal also, if, by the terms 
of the mortgage, he is given the right to declare the 
whole debt due upon such default of interest.4 
Provisions of the mortgage or trust deed as to the 
methods of distributing the proceeds of sale should 
be followed if they are not in conflict with the law,?% 
and any statutory directions ** must, of course, be 
complied with.*7 A provision in a trust deed that 
it is security for future advances does not entitle 
the mortgagee to apply the proceeds of the sale of 
other property upon which it also holds a trust deed, 
as a credit upon the note mentioned by the first- 
mentioned trust deed, as against a surety on the 
note secured by a trust deed on the property sold.*8 
[§ 1469] b. Debts Secured by Same Instrument. 
Where there are several notes or debts secured, and 
the mortgage or deed designates the order in which 
the several debts shall be satisfied, the proceeds of 
sale must be applied according to such designation.*® 
Where the order of payment is not designated, the 
general rule is, that the proceeds shall be divided 
ratably between the several obligations.*® Where 
one having a mortgage given to secure a debt due 
to him and another debt due to a third person agrees 
that, when he can by a sale of the premises realize 
a sum equal to both the debts, he will dispose of the 
same and apply the proceeds to the payment of the 
debt due the second creditor, he may, upon a sale 
of the premises for an amount insufficient to pay 
both debts, first satisfy his own claim and pay the 
residue only to the other creditor.* 


3214. Olmstead v. Elder, 5 N. Y. 
144 [rev 2 Sandf. 325]. Contra Jack- 
son v. Bowen, 7 Cow. (N. Y.) 13. 

3. Ala.—Pearce v. Mills, 190 Ala. 


mon law (see supra § 1), is gener- 
ally taken as vesting the legal title 
in the trustee (see supra § 409). 

[b] Rule applied.—The legal title 
will pass to the purchaser, although 
the notice of sale was not published 
in accordance with the requirements 
of the mortgage or deed of trust. 
Adams vy. Carpenter, 187 Mo. 613, 86 
SW 445; Springfield Engine, etc., Co. 


v. Donovan, 120 Mo. 4238, 25 SW 536; 


Kennedy y. Siemers, 120 Mo. 73, 25 
SW 512. 

{c] Fraud.—(1) It cannot be 
shown in a court of law that the 
transactions which preceded and in- 
duced the execution of a deed by 
a trustee in a deed of trust are 
fraudulent. This can be done only 
in equity. Windett v. Hurlbut, 115 
Ill, 403, 5 NE 589. (2) The fact that 
the mortgagee afterward, buys the 
land from the purchaser for the 
amount of his bid, there being no 
prearrangement, will not render the 
deed to the purchaser voidable. Dur- 
den v. Whetstone, 92 Ala. 480, 9 S 
176. 

{d] If a mortgagee directly or in- 
directly purchases the mortgaged 
premises at a sale under the power 
without being authorized so to do by 
the mortgage or a statute, the deed 
is voidable, not void. Johnson vy. 
Watson, 87 Ill. 535; Martin v. Mc- 
Neely, 101 N. C. 634, 8 SE 231; Gib- 
son Vv. Barbour, 100 N.C. 192.6 SE 
766; Woonsocket Sav. Inst. v. Ameri- 
can Worsted Co., 13 R. I. 255. 

[e] Ejectment against purchaser. 
—(1) Such purchaser cannot be 
ousted by an action of ejectment 
(Brobst v. Brock, 10 Wall. 519, 19 L. 
ed. 1002; Wilson v. South Park 
Comrs., 70 Ill. 46; Russell v. Whitely, 
59 Mo. 196; Jones v. Mack, 53 Mo. 
147; Hubbell v. Moulson, 53 N. Y. 225, 
13 AmR 519; Wormell v. Nason, 83 N. 
C. 32) (2) or by writ of entry (Brown 
v. Smith, 116 Mass. 108) after he 


purchaser’s deed must be properly 
executed. Robinson v. Cahalan, 91 
Ala.--479,* 8 S- 415. Ejectment by 
purchaser generally see supra § 1454. 

26. Ala.—Lovelace v. Hutchinson, 
106 Ala. 417, 17 S 623. 

Colo.—Carlson v. Howes, 69 Colo. 
246, 193 P 490; Stephens vy. Clay, 17 
Colo. 489, 30 P 43, 31 AmSR 328. 

Ill—Graham y. Anderson, 42 Ill. 
514, 92 AmD 89; Thorp v. McCullum, 
6 Ill. 614. 

Iowa.—Sears v. Livermore, 17 Iowa 
297, 85 AmD 564. 

Mass.—Learned y. LANG, 
Mass. 365. 

N. Y.—Davoue v. Fanning, 2 Johns. 
Ch. 252. 

N. C.—Lunsford v. Speaks, 112 N. 
C. 608, 17 SE 430. 

Va.—Heermans v. Montague, 20 SE 
899; Pownal vy. Taylor, 10 Leigh (37 


Foster, 


Via icc ee cee Ti) lrg ee os oe av O Peta. 
Heine 6 Munf. (20 Va.) 358, 8 AmD 


Right to redeem must be season- 
ably claimed see supra § 1453; and 
XXIV in 42 C. J. 

27. See cases supra notes 25, 26; 
and infra note 28, 

28. Shillaber v. Robinson, 97 U. S. 
68, 24 L. ed. 967; Bigler v. Waller, 
14, Wall, CUS)! 297,520" ike ved. 8915 
Ingle v. Culbertson, 43 Iowa 265; 
Sears v. Livermore, 17 Iowa 297, 85 
AmD 564. 

29. Freeman v. Moffitt, 
280, 25 SW 87. 4 

30. Chicago, etc., R. Co. v. Ken- 
nedy, 70 Ill. 350; Missouri Real Bst. 


119 Mo. 


Syndicate v. Sims, 179 Mo. 679, 78 
SW 1006. 
31. Effect of irregular sale gener- 


ally see supra § 1465. 

32. Dearnaley v. Chase, 136 Mass. 
288; Brown v. Smith, 116 Mass. 108; 
Johnson v. Sandhoff, 30 Minn. 197, 14 
NW 889; Moore v. O’Dell, 27 Okl. 194, 
111 P 308; Williams vy. Washington, 
40 S. C. 457, 19 SE 1. 


3 
616, 67 S 581. 4 
Ariz.—Davis Vv. 4 Ariz. 
Realty Co. v. 


168, 85 P 1058. 
Mass.—Prudential 
Commissioner of Banks, 241 Mass. 
277, 135 NE 221. 
Mo.—Holland Banking Co. vy. See, 
146 Mo. A. 269, 180 SW 354. 
N. Y.—Holden v. Gilbert, 7 Paige 
208. 


N. C.—Williamson v. Bitting, 159 
N. C. 321, 74 SE 808. 

{a] Mortgagor is not entitled to 
deduction of amount owing by mort- 
gagee on independent account. Pru- 
dential Realty Co. v. Commissioner 
of Banks, 241 Mass. 277, 1385 NE 221. 

$4. Davis v. Dodson, 4 Ariz. 168, 
Soe LOSS: 

35. Huffard v. Gottberg, 54 Mo. 
271; Brown v. Bland, (Mo. A.) 229 
Sw 448; Jones v. Sheppard, 145 Mo. 
A. 470; 122 SW. 764. 

3G. See statutory provisions. 

37. Taylor. v.. Burgess, 26° Minn: 
547, 6 NW 350; Fowler v. Johnson, 
26 Minn. 338, -3 NW 986, 6 NW 486. 

38. Abbott v. Canyon First Nat. 
Bank, (Tex. Civ. A.) 155 SW 321. 

39. Hamilton v. Hamilton, 162 Ind. 
430, 70 NE 535. 

40. Burnside v. Craig, 140 Minn. 
404, 168 NW 175; Kitchin v. Grandy, 
101 N. C. 86, 7 SE 663; Blair v. Teel, 
(Tex. Civ. A.) 152 SW 878. 

[a] Rule applied.—On sale under 
a married woman’s deed of trust of 
her real property given for a loan, 
part of which was paid over to her 
husband, and part of which was used 
for the benefit of her estate, neither 
party, without the other’s consent, 
could apply the proceeds first to the 
payment of either portion of the in- 
debtedness, but it must be applied 
pro rata to the debt due from her and 
due from her husband. Blair v. Teel, 
(Tex. Civ. A.) 152 SW 878. 

12 Mass. 


Dodson, 


41. 


Marshall v. Bryant, 
321. 
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Where several mortgagees are contemporaneously 
secured in different sums by the same mortgage, the 
foreclosing mortgagee must account to the other 
mortgagees for thei proportion of the proceeds.*” 

If the notes or debts have passed into the hands 
of different assignees or holders, and the proceeds 
are insufficient to pay all in full, it is the rule in 
some states that the proceeds are to be divided 
pro rata,*? while in others it is held that the money 
should be applied to the notes in the order of their 
maturity.44 <A sheriff foreclosing without notice that 
some of the secured notes have been assigned may 
safely pay all the proceeds to the original mort- 
gagee.*> 

Notes secured by guaranty. The holder of a mort- 
gage securing several notes maturing at different 
dates, but providing that default in paying one shall 
mature all, may apply the proceeds of the sale first 
to the payment of the notes last maturing, where 
the earlier notes are secured by personal guaranty.*° 

[§ 1470] c. Sale before Maturity of Entire Debt.*” 
While it has been held that where there is but 
one debt represented by several notes, all owned 
_by the same person, the proceeds of sale are to be 
‘applied to the note first due,*® it also has been held 
that where the mortgage is foreclosed before all 
the notes secured are due, the mortgagee may apply 
the proceeds of sale in full payment of either note 
and is not obliged to apply them to the payment of 
the note first due; *® and that if the mortgagee at- 
taches property of his debtor which is not included 
in the mortgage, he may apply the proceeds of the 
mortgage sale to the payment of the notes not due, 
in order to enable him to apply the proceeds of the 
attached property to the notes which are due.°° 

[§ 1471] d. Prior Liens and Encumbrances. A 
prior mortgage or other lien may be first satisfied 


42. Seattle First Nat. Bank v. 
Woolery, 6 Wash. 215, 33 P 357. 

43. See supra § 706. 

44. See supra § 706. 


Heitcamp, 
Bland, 
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Scott v. Shy, 53 Mo. 478; Helweg v. 
20 Mo. 
(Mo. A.) 229 Sw 448; Jones 
v. Sheppard, 145 Mo. A. 470, 122 SW 61. 
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out of the proceeds if the property was sold free 
from its lien,®*! or if there was an agreement of the 
parties to that effect; *? but otherwise it is not 
proper to appropriate any portion of the proceeds 
to such elder lien,®* nor can such an appropriation 
be ratified by the owner of the equity except in writ- 
ing.°* A trust deed providing for payment ‘‘of all 
liens’? authorizes the satisfaction of a judgment 
rendered after the execution of the deed but before 
the sale.®> 

[§ 1472] e. Payment of Taxes. It is the general 
rule that taxes standing due against the land at 
the time of the sale, or which had previously been 
paid by the mortgagee, should be discharged out of 
the proceeds of the sale; °° but it has been held that 
a trustee cannot apply any of the proceeds of the sale 
to the payment of taxes assessed against the prop- 
erty,” especially where such taxes constitute a sim- 
ple debt against the owner, and are not a lien against 
the property; °° and that the mortgagee cannot be 
reimbursed for taxes which did not mature until 
after the sale; °° nor for those which he personally 
paid after the completion of the foreclosure.® 
Where a trust deed contains a provision authoriz- 
ing the trustee in case of a sale to pay out of the 
proceeds all money advanced for taxes, the trustee 
may, out of such proceeds, redeem the land from a 
tax sale.°t But a mortgagee who sells under the 
power cannot deduct from the proceeds money after- 
ward paid to redeem outstanding tax titles, where 
the sale was made subject to such titles.®? 

[§ 1473] 2. Disposition of Surplus °*—a. In Gen- 
eral. Aside from the questions of subsequent hens — 
or encumbrances ** the surplus remaining after pay- 
ing the mortgage debt and the expenses of sale be- 
longs to the mortgagor and must be paid over to 
him,®* or to one who has acquired the equity of 


Ins. Co., 62 Minn. 327, 64 NW 906; 
Spencer ‘vy. Levering, 8 Minn. 461; 
Tanner v. Taussig, 11 Mo. A. 534. 

Gormley v. Bunyan, 138 U. S. 


569; Brown v. 


45. Northern Cattle Co. v. Munro, 764; Tanner v. Taussig, 11 Mo. A.| 623, 11 SCt 4538, 34 L. ed. 1086. 
83 Minn, 37, 85 NW 919, 85 AmSR]/534; Merchants’ Bank, etc., Co. v. 62. Skilton v. Roberts, 129 Mass. 
444, Watson, LS 7 ANENCE 107, 121 SEH 181;) 306. 

46. Henry v. Safford, 211 Mo. A. Nelson v. Turner, 97 Va. 54, 33 SH:390. 63. Right to dower in surplus see 
308, 241 SW 951. [a] Evidence held insufficient to} Dower § 44. 

{al Guarantor of payment of|show that the purchaser and the 64. See infra § 1475. 
notes which with others were se-/trustee agreed that the purchase 65. U. S.—Gair v. Tuttle, 49) ed: 
cured by deed of trust has not the|price should be applied in satisfac- | 198. 
right of a creditor to require the pro-|tion of encumbrances, including Cal.—Atkinson v. Foote, 44 Cal. A. 
ceeds ‘of foreclosure sale to be ap-|street-paving assessments. Mer-| 149, 186 P 831. 


plied on notes maturing first, which 
were the guaranteed notes. Henry 
v. Safford, 211 Mo. A. 308, 241 SW 
951, 

47. All of debt becoming due on 
‘default as to part see supra § 1468. 

Disposition of surplus on sale for 
default in installment of debt see 
infra § 1474. 

48. Burnside v. Craig, 140 Minn. 
404, 168 NW 175. 

49. Boston Safe Deposit, etc., 5 
v. Mann‘ng, 211 Mass. 584, 98 NH 
509; Draper v. Mann, 117 Mass. 439 
(similar rule applied to note payable 
in installments). 

50. Hutchings v. Reinhalter, 23 
R. I. 518, 51 A’ 429, 58 LRA 680. 

51. Morton v. Hall, 118 Mass. 511; 
Brown v. Bland, (Mo. A.) 229 SW 


448; Field v. Brown, 207 Mo. A. 55, 
229 SW 445; Merchants’ Bank, etc., 
Co. v. Watson, 187 N. C. 107, 121 SE 


181; Moring v. Privott, 146 N. C. 558, 
60 SE 509; Dendy v. Waite, 36 S. C. 
569, 15 SH 712, 

52. Scott v. Shy, 53 Mo. 478; and 
cases supra note 51. 

[a] Agreement to make clear title 
to purchaser will justify the satis- 
faction of an existing encumbrance. 
Scott v. Shy, 538 Mo. 478. 

53. Schmidt v. Smith, 57 Mo. 135 


chants’ Bank, ete., Co. v. Watson, 187 
INS IC OTe 1 oun SI) tig 
(Mo. A,) 229 


54. Brown v. Bland, 
Sw 448. 
55. Hall v. Gould, 79 Ill. 16. 


56. U. S.—Nickerson v. Atchison, 
yee Ri Coe it Wed. 40s8se38 McCrary 
oO. 


Bape on inte v. Hotchkiss, 14 Conn. 

Sinica a v. Mulligan, 161 Ky. 
628, 171 SW 4 

Men “Wiliams v. Hilton, 35 Me. 
547, 58 AmD 729. 

Mass.—Charland v. Aged Women’s 
Home, 204 Mass. 568, 91 NE 146, 134 
ears 696; Davis v. Bean, 114 Mass. 

Mich.—Walton v. 
Mich. 385, 11 NW 209. 

Minn. —Gorham v. National L. Ins. 
Co., 62 Minn. 327, 64 NW 906. 
fone H.—Brown vy. Simons, 44 N. H. 

N. Y.—Bell v. New York, 10 Paige 
49; Moore v. Cable, 1 Johns. Ch. 385. 

57. Schmidt v. Smith, 57 Mo. 135; 
Scott v. Shy, 53 Mo. 478. 

58. Schmidt v. Smith, 57 Mo. 135. 

59. Rappanier y. Bannon, (Md.) 8 


AY 556: 
Wyatt v. Quinby, 65 Minn. 537, 


60. 
68 NW 109; Gorham v. National L. 


Hollywood, 47 


Ga. —Calloway v. People’s Bank, 54 
Ga. 441 

Til. —Ballinger v. Bourland, 87 Ill. 
513, 29 AmR 69. 

Iowa.—Citizens’ Bank v, Whinery, 
110 Iowa, 390, 81 NW 694. 

Mass.—Ryder v. Brockton 
Bank, 235 Mass. 476, 127 NE 234; 
Dennett v. Perkins, 214 Mass. 449, 
101 NE 994; Mayo v. Merrick, 127 
Mass. 611. 

Minn.—Kleinman v. Neubert, 142 
Minn. 424, 172 NW 315; Perkins v. 
Stewart, 75 Minn. 21, 77 NW 434. 

Mo.—Brinkerhoff Zine Co. v. Boyd, 
192 Mo. 597, 91 SW 523; Hargadine 
v. Henderson, 97 Mo. 875, 11 SW 218; 
Chase v. Williams, 74 Mo. 429; Fitz- 
gerald v. Barker, 70 Mo. 685; Olm- 
stead v. Tarsney, 69 Mo. 396; Rogers 
v. Gosnell, 51 Mo. 466; Reid v. Mul- 
lins, 48 Mo. 344. 

N. Y.—Eddy v. Smith, 13 Wend. 488. 

N. C.—hLipsitz v. Smith, LEESON Gee: 
98, 100 SE 247. 

R. I.—Manville Covering Co. vw. 
Babcock, 28 R. I. 496, 68 A 421, 14 
LRANS 900. 

Va.—Mosby v. Johnson, 86 Va. 429, 


10 SE 425. 
[1907] .2 Ch: 


Eng.—In re Grange, 
Expenses of sale see infra § 1482. | 


Sav. 


20. 
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redemption.®* A second assignee of a mortgage is 
entitled as against the mortgagor to the amount re- 
maining after a foreclosure by the first assignee.% 
Where land subject to a vendor’s lien, which has 
been merged in a judgment foreclosing the same, is 
sold on foreclosure of a trust deed, which is a subse- 
quent lien on the property, the surplus arising on 
the foreclosure of such trust deed is only applica- 
ble to a deficiency arising on a sale of the land under 
the judgment foreclosing the vendor’s lien.®* 

Mortgage by husband and wife. The wife alone 
is entitled to the surplus where a mortgage on her 
separate real estate to secure her husband’s debt 
is executed by both,®® although it recites that the 
surplus should be paid ‘‘to the parties of the first 
first.’’?*° But a wife who joins in a mortgage merely 
to release her dower right has no interest in the 
surplus." : 

Controlling agreement. The disposition of the 
surplus may be provided for in the mortgage or 
trust deed, or by agreement of the parties, provided 
there is no fraud upon creditors.” 

Surplus whether personalty or realty. The sur- 
plus in any given case may be treated as per- 
sonalty or realty, as justice and equity require, 
in order to protect the rights of persons interested 
in the fund.7* And in ease of the mortgagor’s 
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death, the general rule is that the surplus arising 
from a sale during his litetime goes to his personal 
representatives, but that, where the property is 
sold after his death, the surplus belongs to his heirs 
or devisees.74 

[§ 1474] b. Where Sale Made before Debt Due. 
Where a sale of the whole mortgaged property is 
had on default in the payment of one of the notes 
or installments of the mortgage debt, any surplus 
left after payment of the installment then due may 
be retained by the mortgagee to liquidate the after- 
maturing notes or installments.7* On the other hand 
it has been held that, where property is sold to sat- 
isfy the first due of certain notes or installments, 
and there is no provision that the whole debt shall 
become due on the nonpayment of a part, the sur- 
plus, after satisfying the expenses and the first note 
or installment, must be held by the trustee or mort- 
gagee subject to the same lien as attached to the 
property.*® 

[§ 1475] c. Subsequent Liens or Encumbrances. 
Where a surplus remains after satisfying the mort- 
gage or deed of trust under which the sale is made, 
together with costs and commissions, it is generally 
held that it should be applied to the payment of the 
claims of a junior mortgagee,’* and that the fund 
should be retained by the trustee or mortgagee until 


66. U. S.—Shillaber v. Robinson, 
97 U. S. 68, 24 L.-ed. 967. 

Ga.—Calloway v. People’s Bank, 
54 Ga. 441. 

Ill.— Ballinger v. Bourland, 87 Ill. 
613, 29: AmR 69. 

Mass.—Cook v. Basley, 123 Mass. 
896; Buttrick v. Wentworth, 6 Allen 
a 


Mo.—Johnson v. Wilson, 77 Mo. 
639; Reid v. Mullins, 43 Mo. 306; 
Foster v. Potter, 37 Mo. 525; Jones 
v. Sheppard, 145 Mo. A. 470, 122 SW 
764; Grooms v. Mullett, 133 Mo. A. 
477, 113 SW 683. 

MOA DSitZ.. Va smith, 1.8 IN. C. 
98, 100 SE 247, 248 [cit Cyc]. 

R. I.—Schiavino v. Salzillo, 45 R. I. 
203, 121 A 428; Snow v. Warwick Sav. 
Tsteawlen ares L. 66,,.°20> An oa: 

{a] Assignee in bankruptcy is en- 
titled to balance whether the trust 
deed mentions assignee or not. Cal- 
loway v. People’s Bank, 54 Ga. 441. 


Execution purchaser see infra 
§ 1476. : 
67. Gilfeather v. Cohen, 212 Mass. 


119, 97 NE 625. 

68. Eubank v. Finnell, 118 Mo. A. 
535, 94 SW 591. 

69. Kinner v. Walsh, 44 Mo. 65. 

70. Kinner v. Walsh, supra. 

71. Kauffman v. Peacock, 115 Ill. 
212, 3 NE 749. 

72. %I1l.—Hall v. Gould, 79 Ill. 16. 

Md.—Felgner v. Slingluff, 109 Md. 
474, 71.A 978. 

Mass.—Union Sav. Bank v. Pool, 
143 Mass. 203, 9 NE 545. 

Mich.—Hayes  v. Stockwell, 173 
Mich. 366, 41 NW 324. 

N. Y.—Ronginsky v. Freudenthal, 
134 App. Div. 422, 119 NYS 409. 

[a]. Where foreclosure sale is 
made to perfect a defective title 
under a deed from mortgagors or 
mortgagee, the title thereby acquired 
does not destroy the equity of the 
mortgagor under an agreement that 


vides that, where property sells for N. Y.—Kirby v. Fitzgerald, 31 N. 
more than the amount then due, the| Y. 417; Russell v. Duflon, 4 Lans, 
surplus over such amount is to be|399; Barber v. Cary, 11 Barb. 549; 


applied to paying that part of the 
mortgage debt not then due, and any 
further surplus is to be paid to the 
mortgagor. Kleinman v. Neubert, 
142 Minn. 424, 172 NW 315; Fowler 
v. Johnson, 26 Minn. 338, 3 NW 986, 
6 NW 486. 

[b] In New York it has been held 
(1) that the mortgagee has the right 
to sell the premises, discharged of 
the lien of future installments, and 
to retain the amount of. such in- 
stallment out of the purchase money, 
if there is any surplus beyond the 
amount which is then due and the 
costs of the statutory foreclosure. 
Cox v. Wheeler, 7 Paige 248. (2) 
But where the premises are sold sub- 
ject to the future installment, the 
surplus cannot be withheld to meet 
such future installment. Cox —v: 
Wheeler, supra. 

Aerhe Huffard v. Gottberg, 54 Mo, 

77. U. S.—Markey v. Langley, 92 
U. S. 142, 23 L. ed. 701. 

Ala.—Hayes v. Woods, 72 Ala. 92. 

Ga.—Guaranty~ Inv.,- ete, \Co.liv: 
Athens Engineering Co., 152 Ga. 596, 
110 SE 8738. 

Il].— Ballinger v. Bourland, 87 Ill. 
513, 29 AmR 69. 


Md.—Rappanier v. Bannon, 13 A 


627. 
Mass.—Pilok v. Bednarski, 230 
Mass. 56, 119 NE 360; Donahue vy. 


Hubbard, 154 Mass, 537, 28 NE 909, 
26 AmSR 271, 14 LRA 123; Converse 
v. Ware Sav. Bank, 152 Mass. 407, 25 
NE 733; Cook v. Basley, 123 Mass. 
396; Beard v. Fitzgerald, 105 Mass. 
134; Andrews v. Fiske, 101 Mass. 
sie Buttrick v. Wentworth, 6 Allen 

Minn.—Fagan v. People’s Sav., etc., 
Assoc., 55 Minn. 437, 57 NW 142; 


he should have the surplus, if any,|Fuller v. Langum, 37 Minn. 74, 33 NW 


if the mortgagee should sell the 
premises for more than his claim. 
Felgner v. Slingluff, 109 Md. 474, 71 


AOS: 

73. Schiavino v. Salzillo, 45 R. I. 
2035" 12 A423. 

74 See Executors and Admin- 
istrators § 3651. 

75. Olcott v. Bynum, 17 Wall. 


(U. S.) 44, 21 L. ed. 570; McLean v. 
Presley, 56 Ala. 211; Fryar v. Fryar, 
42 Miss. 205. 

{a] In Minnesota the statute pro- 


122; Brown v. Crookston Agricultural 
Assoc., 384 Minn. 545, 26 NW 907; 
Fowler v. Johnson, 26 Minn, 338, 3 
NW 986, 6 NW 486; Nopson vy. Hor- 
ton, 20 Minn, 268; Ayer vy. Stewart, 

14 Minn. 97. 
Miss.—Fryar v. Fryar, 62 Miss. 
20 Mo. 


205. 

Mo.—Helweg v. Heitcamp, 
569; Jones v. Sheppard, 145 Mo, A. 
470, 479, 122 SW 764 [cit Cyc]; Stark 
v. Love, 128 Mo. A. 24, 106 SW 87; 
Ferkins v. Heiser, 34 Mo. A. 465. 


Averill v. Loucks, 6 Barb. 470; Bart- 
lett v. Gale, 4 Paige 503; Astor v. 
Miller, 2 Paige 68 [rev on other 
grounds 5 Wend. 603]. 

N. D.—Nichols v. Tingstad, 10 N. 
D. 172, 86 NW 694. 
Pa.—Fry’s App., 
lass’s App., 48 Pa, 2 
ee I—De Wolf v. Murphy, 11 R. I. 

0. 

Tenn.—Jackson v. 110 
Tenn. 271, 75 SW. 718. 

Va.—Gayle vy. Wilson, 30 Gratt. (71 
Va.) 166. 

Eng.—In . re Thomson’s Mortg. 
Trusts, [1920] 1 Ch. 508; West Lon- 
don Commercial Bank v. Reliance 
Permanent Bldg. Soc., 27 Ch. D. 187; 
In re Keeler, 9 Jur. N. S. 95; Mathi- 
son v.. Clark; 25 L. J. Ch?) 29;.Bazg- 
lion: veCavalli S3eL Dun Rep.ewNe cos 
500; Eley v. Read, 76 L. T. Rep. N. S. 
39; Bingham v. King, 14 Wkly. Rep. 
414. 

Can.—Re Kingsland, 15 CanLJNS 
5 


76 Pa. 82; Doug- 
23. 


Coffman, 


Ont.—Discher v. Canada Perma- 
nent Loan, ete., Co., 18 Ont. 273; Re 
Huff, 20 OntWN 28; Re O’Connor, 8 
OntWN 610; Milloy v. McClive, 5 
OntWR 799 [app dism 6 OntWR 800]; 
Nicol v. Ewin, 7 Ont. Pr. 331; Smith 
v. Upper Canada Trust, etc, Co., 22 
U. C. Q. B. 525. 

Sask.—Great West L. Assur. Co. 
v. Leib, 5 Sask. L. 332, 4 DomLR 392, 
21 WestLR 877, 2 WestWkly 781; 
Gilbert v. Ullerich, 4 Sask. L. 56, 17 
WestLR 157; Re J. I. Case Threshing, 
ete., Co., 19 WestLR 701. : 

{a] Lien of a second mortgage is 
transferred to the surplus. Jackson 
v. Coffman, 110 Tenn: 271,°75 SW 
718. See Abbott v. Canyon First 
Nat. Bank, (Tex. Civ. A.) 155 SW 
321 (rights of surety on note secured 
by junior mortgage). 

{b] Sale under second mortgage. 
—(1) If there are three successive 
mortgages or deeds of trust on real 
estate, and a sale is made under the 
second, leaving a surplus, it must be 
applied in payment of the third; the 
lien of the first continues. Helweg 
v. Heitcamp, 20 Mo. 569. (2) The 
trustee of the intermediate deed upon 
making a sale thereunder cannot 
apply the surplus to satisfy, or as 
a credit on, the prior deed of trust 
in the absence of an agreement with 
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the rights of such claimants are determined.’?® The 
consent of a subsequent mortgagee that his share of 
the surplus may be paid to a purchaser of the equity 
of redemption will not justify such payment as 
against the mortgagor, since the latter is entitled 
to have the mortgage debt discharged before his 
grantee, under a deed subject to the - mortgages, re- 
ceives anything.” 

Extent and limits of rule. It has been held, how- 
ever, that the subsequent encumbrancer’s right is 
dependent upon his duly and seasonably asserting 
it; °° that he must release to the purchaser all future 
claims on the equity of redemption; *! that fraud 
on his part will deprive him of his right to the 
surplus; *? and that he must have had notice of 
the foreclosure under the senior lien, the want of 
such notice leaving his own lien undisturbed.*? 
Furthermore a mortgagee who sells under his power 
is not liable to a subsequent encumbrancer for the 
surplus unless he has actual notice of such subse- 
quent encumbrance; ** he is not required, before 
paying over the surplus to the mortgagor, to examine 
the records to ascertain whether there are encum- 
brances subsequent to his mortgage.®® 

Mechanics’ liens. Foreclosure of a prior mortgage 
does not discharge the encumbrance of a mechanic’s 
hen, but in equity the lien attaches to the proceeds 
of the sale in excess of the amount due on the 
mortgage and the expenses of sale.¢ 

Judgment, execution, and attachment creditors.8? 
A similar right to participate in the surplus is ac- 
corded to junior judgment and execution creditors 
in some jurisdictions,®* although not in others; * 
and it is clearly within the right of the mortgagee 
or trustee to satisfy thei claims if the mortgage 
or deed of trust authorizes him to pay off other 
liens on the land after discharging the particular 
debt secured.°° But a judgment docketed subse- 
quent to the foreclosure sale, although a lien on 
the equity of redemption, does not attach to the 
surplus.°t Moreover, ‘where a mortgagor’s equity 
of redemption has been attached, if the attaching 
creditor wishes to protect any interest he may have 
in the proceeds remaining in the mortgagee’s hands 
on foreclosure sale after the mortgage debt is sat- 
isfied, he must give actual notice to the mortgagee, 


the purchaser and parties in inter- 
est that such application should be 
made, but it should be applied to the 
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83. Winslow v. 


84 Barrett v. Barnes, 


[§§ Late 


who is not bound by constructive notice from the 
record of attachments and conveyances subsequent 

to his mortgage.®? The levy of an attachment on 

mortgaged land does not give the attaching ered- 

itor any vested interest in the equity of redemption 

or entitle him to share in the surplus proceeds of a 

mortgage sale consummated before he has reduced 

his claim to judgment.%% 

Order of discharge. Where there is more than 
one subsequent encumbrance they should be dis- 
charged in their respective order,®* and directions 
or representations of the mortgagor indicating a dis- 
position of the fund different from that which the 
law points out cannot be given effect.% 

[§ 1476] d. Purchaser at Execution Sale. As to 
the rights of purchasers of the equity of redemption 
at execution sale it has been held: That such a pur- 
chaser is entitled to so much of the surplus of a 
mortgage sale as will suffice to redeem from his 
judgment and execution, but the balance goes to 
the debtor; that an execution purchaser who, 
at the time of the sale under a trust deed, is not 
entitled to a conveyance, the time for redemption 
from the execution sale not having expired, is en~- 
titled to share in the surplus held by the trustee 
only to the extent of his bid at execution sale, and 
the grantor is entitled to the balance; ®? that where 
the mortgagee or beneficiary under a trust deed 
acquires the equity of redemption of the mortgagor 
or grantor by a sheriff’s deed at execution sale, and 
for his protection causes the land to be sold under 
the mortgage or trust deed, he is entitled to receive 
for his own benefit the proceeds of the sale above the 
indebtedness secured, to which the mortgagor or 
maker of the trust deed would otherwise have been 
entitled.°* A junior judgment ereditor who levies on 
the debtor’s land, subject to a mortgage, but who 
permits title acquired by the purchaser at fore- 
closure sale to become perfect and then purchases 
such title in hostility to the title of the mortgagor, 
is not the owner of the equity of redemption so as 
to entitle him to recover from the mortgagee a sur- 
plus arising from foreclosure sale.®® 

[§ 1477] e. Simple Contract Debts. The creditor 
has no right to retain any part of the surplus to 
satisfy simple contract debts of the mortgagor to 


32 Barb. 
1864 Now GC, 


McCall, gagor, the foreclosing mortgagee can 
retain out of the surplus proceeds 


of sale enough to satisfy a judgment 


junior encumbrance. Stark y. Love,|154, 119 SE 194; Norman y. Hallsey, | procured before such person acquired 
L28 Mow As 247 106) SW 987 (3) 132 N. Ce: 43 SE 473. the interest of the mortgagor). 
Where the trustee of an intermediate 85. See cases supra note 84, 89. Chase v. Parker, 14 Iowa 207; 
trust deed purchases a prior en- 86. LaCentra Jackson, 245] Norman vy. Hallsey, 132 N. C. 6, 43 
cumbrance, and buys in the prop-| Mass. 14, 139 NE 429. SE. 473. 

erty at his sale under the inter- 87. Purchaser at execution sale 90. Hall v. Gould, 79 Ill. 16. 


mediate trust deed, he being seller, | see 
purchaser, and principal party in in- 
terest cannot make an agreement 
with himself to apply the surplus 
as a credit on the prior encumbrance. 
Stark v. Love, supra. 

78. Hayes v. Woods, 72 Ala. 92; 


Md. 113. 
Eee 
514 


infra § 1476. 
88 Md.—Dodge 


Mass.—Judge v. Herbert, 124 Mass. 


Mo.—Jones v. Sheppard, 


91. Perkins v. Stewart, 75 Minn. 
21, 77 NW 434. 
92. Hardy v. Beverly Sav. Bank, 


175 Mass. 112, 55 NE 811, 78 AmSR 


v. Stanhope, 55 


Wiggin v. Heywood, 118 Mass. | 479. 


93. Gardner v. Barnes, 106 Mas; 
145 Mo.|505 4g 


Yarborough v. Wise, 5 Ala. 292;|A. 470, 480, 122 SW 764 [cit IN 94, Markey v. Langle 
O’Reilly v. Hendricks, 10 Miss. 388; Ss. C.—Robins Ne dakb ban, ANS KORE WV OS) lie ed. 701; Sitldee'y. ares 
Mead v. McLaughlin, 42 Mo. 198; | 406. 45 Ala. 429; Converse v. Ware Sav. 
Bleeker v. Graham, 2 Edw. (N. Y.) Tex.—Wynne y. Ft. Worth State! Bank, 152 ‘Mass. 407, 25 NE 733; 
C471 Nat. Bank, 82 Tex. 378, 17 SW 918. Board v. Fitzgerald, 105 Mass. 

Senior mortgagee as trustee for Eng.—Thornton vy. Finch, 4 Giffard | 134. 
junior encumbrancers see infra|/515, 66 Reprint 810. 95. Gair v. Tuttle, 49 Fed. 198; 
§ 1478. 4 Ont.—Glover  v. Southern Loan,| Shear v. Robinson, 18 Fla. 379; Led- 

79. Andrews v. Fiske, 101 Mass.|etc., Co, 1 Ont. L. 59 [aff 31 Ont.| yard v. Phillips, 32 Mich. 13; Schmidt 
422. 552]; Re Ferguson, 4 OntWN 1339,|v. Smith, 57 Mo. 135. 

80. Marshall v. Cross, 26 Gratt. | 24 OntWR 634, 10 DomLR 855; Re 96. Johnson _ y. Cobleigh, 152 
(67. Var) 679. : } Alexandra Realty Co., 11 OntWN 202; | Mass. 17, 25 NE. 738. 

81L. Waller v. Harris, 7 Paige|Re Weber, 5 OntWN 166, 25 OntWR 97. Hart v. Wingart, 83 Ill. 282. 
CGNs ieYs) 167 Taft 20 SwWend, 555,132 4 bas) 98 Lineker v. McColgan, 54 Cal. 
AmD 590]. ; See Eddy v. Smith, 13 Wend.| A. 771, 202 P 936. 

82. Campbell v. Miller, (Mo. A.)]} (N. Y.) 438. (holding that as against 99. ‘Wilkinson v. Baxter, 97 Mich, 
226 SW 597. a person claiming under the mort-! 536, 56 NW 981. 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


aes 


_a purely equitable sense.® 


§§ 1477-1479] 


himself.t_ The simple contract debt must yield to 
a secured claim.? 

[§ 1478] f. Liability of Mortgagee or Trustee. A 
mortgagee who exercises the power of sale is usually 
spoken of as a trustee for the mortgagor or owner 
of the equity of redemption as to the unconsumed 
balance,* but neither he nor the trustee is such in 
They are custodians of 
the fund, and, being bound to apply it properly, are 
lable to the person entitled thereto, where they 
fail to do so. Such right of the person entitled 
to the surplus is assignable without an assignment 
of the equity of redemption.” It has been held 
that the mortgagee is bound to account to the owner 
of the equity of redemption whether the surplus was 
received as part of the purchase price on the final 
sale or as deposits on prior uncompleted sales which 
were forfeited for failure to complete the pur- 
chase; ® and that a mortgagee who bids more than 
the amount of his debt must account for the ex- 
cess.2 The mortgagee or trustee is usually liable 
only for such surplus as actually comes into his 
hands,’ but if he sells on eredit, instead of for 
cash, he must account for the proceeds as if the 
price were paid in cash; +! and even if the rule were 
otherwise, a statement in the trustee’s deed reciting 
a sale for cash is conclusive, and in an action against 
the trustees to recover the surplus they cannot de- 
fend on the ground that they received no actual 
eash.12, Where a sale made by the holder of a trust 
deed was free from fraud, and the land realized 
its then full value, the debtor cannot require of the 


1. Berner v. German State Bank, 
125 Iowa 438, 101 NW 156; Major 
v. Hill, 18 Mo. 247; Talbot v. Frere, 
9 Ch. D. 568. But see Connolly v. 
Belt,6-F) Cas. No. 3,114. -5—Cranch 


etese' Co. Leont. 
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Ont.—Glover  v. 


Rowland, 4 Ont. 720. 
Right of cotenant of mortga- 
gor.—Roche v. Hampden Sav. Bank, 


[41 C.J.] 1017 
holder more than the latter has profited by the trans- 
action.1% 

Liability of senior mortgagee. As respects the 
rights of junior encumbrancers entitled to the sur- 
plus, it is generally held that the senior mortgagee, 
realizing more than the amount of his debt on a 
foreclosure sale, is to be regarded as a trustee for 
their benefit.14 But he is not such a trustee until 
the surplus is paid over to him.1® Where, on a sale 
of the mortgaged premises, the first mortgagee pays 
to the mortgagor the surplus money from the sale, 
the court cannot order him to pay into court an 
equal sum for the benefit of a second mortgagee, al- 
though the payment to the mortgagor was im- 
proper.'6 

Interest on surplus. While the mortgagee will 
be held lable for interest on the surplus,’ at least 
after notice and demand,'® he is not so chargeable 
where the money has remained unproductive in his 
hands, awaiting the determination of adverse claims 
made upon him by different persons.1® 

Statutory penalty. In some jurisdictions a stat- 
utory penalty is given for failure of the mortgagee 
properly to account for the surplus.?° 

[§ 1479] g. Liability of Purchaser. Where the 
mortgage or trust deed provides that the purchaser 
shall not be required to see to the application of 
the proceeds of the sale, his responsibility ends on 
paying the whole purchase money to the mortgagee 
or trustee; 74 and even without such a provision he 
is not generally to be held responsible for any 
misapplication of the money,?? unless he had actual 


17. Perkins v. Stewart, 75 Minn. 
21, 77 NW 434; Hunter v. Wooldert, 
55 Tex. 433; Eley v. Read, 76 L. T.- 
Repo Ne S39 

[a] Party entitled to surplus un- 


Southern Loan, 
59; Boulton v. 


©. C. 405 (intimating that this may 
be done, by aid of an order of the 
court, if the debtor is insolvent). 
2. Vick v..-Smith, 83 N. C. 80. 
3. Liability generally see infra 
§§ 1501-1503. Pr 
4. Dennett v. Perkins, 214 Mass. 
Vick v. Smith, 83 


449, 101 NE 994; 
N. C. 80; Cotten v. Willoughby, 83 
N. C. 75, 35 AmR 564; Gouthweite 
Ve nippone Ss, iu. J, Che 139. 
5. Ballinger v. Bourland, 87 Ill. 
Reynolds v. Hen- 
nessy, 152R. 1. 215, 2 A 701. 


513, 29 AmR 69; 
6 Ala.—Hayes v. Woods, 72 Ala. 


92; Webster v. Singley, 53 “Ala. 208, 
25 AmR 609. 
Cal.—Atkinson vy. Foote, 44 Cal. A. 


149, 186 P 881. 

Ill.— Laughlin v. Heer, 89 Ill. 119. 

Mass.—Crane v. White, 215 Mass. 
478, 102 NE 705; Dennett v. Per- 
kins, 214 Mass. 449, 101 NE 994; 
Johnson v. Cobleigh, 152 Mass. 17, 
25 NE 73; Cook v. Basley, 123 Mass. 
396; Alden v. Wilkins, 117 Mass. 
216. 

Mich.—Millard v. Truax, 50 Mich. 
343, 15 NW 501; Kennedy v. Brown, 
50 Mich. 336, 15 NW 498. 

Minn.—Kleinman v. Neubert, 142 
Minn. 424, 172 NW 315; Johnson vy. 
Stewart, 75 Minn. 20, 77 NW 435; 
Fagan vy. People’s Sav., etc., Assoc., 
55 Minn. 437, 57 NW 142; Seiler v. 
Wilber, 29 Minn. 307, 13 NW 136; 
Spottswood v. Herrick, 22 Minn. 548. 
+ Mo.—Wenzel v. O’Neal, 222 SW 
392; Price v. Blankenship, 144 Mo. 
203, 45 SW 1123. 

N. Y.—Mills v. Mills, 115 N. Y. 
80) (21 NE 714 [rev 48 Hun 97, 
NYSt 589]; Cope v. Wheeler, 
N. Y. 303; Kirby v. Fitzgerald, 
N. Y. 417; Matthews v. Duryee, 
Barb. 69 [aff 4 Keyes 525, 3 Abb. 
Dec. 220]; Bevier v. Schoonmaker, 29 
HowPFr 411. 

N. C.—Vick v. Smith, 88 N. C. 80. 
. Pa.—Stoever v. Stoever, 9 Serg. & 
R. 434. 


128 Mass. 115. 

7. ULynott v. Dickerman, 65 Minn, 
471, 67 NW 1143. 

8. Dennett v. Perkins, 214 Mass. 
449, 101 NE 994. 

9. Seiler v. Wilber, 29 Minn. 307, 
13 NW 136; Price v. Blankenship, 
144 Mo. 203, 45 SW 1123. 

10. Atkinson v. Foote, 44 Cal. A. 
149, 186 P 831; Rappanier v. Bannon, 
(Md.) 8 A 555; O’Connell v. Kelly, 
114 Mass. 97; Russell v. Duflion, 4 
ans. (GNe Yi) 399: 

[a] Amount of surplus; evidence: 
—In an action by the mortgagor 
against the mortgagee to recover an 
alleged surplus, parol evidence is ad- 
missible to show that the considera- 
tion named in the mortgagee’s deed 
to the purchaser included the 
amount of a prior mortgage, and that 
the actual purchase price was smaller 
by that amount. O’Connell v. Kelly, 
114 Mass. 97; Story v. Hamilton, 20 
Hun 133 [aff 86 N. Y. 428]. 

11) SBailey) velchitnasinss)Co.)510 
Allen (Mass.) 286; Mendels v. Gib- 
son, Onts REA 94, 15s Ont WiRe 233% 
Beatty v. O’Connor, 5 Ont. 781. 

12. Atkinson v. Foote, 44 Cal. -A. 
149, 186 P 831. 

13. Swofford Bros. Dry Goods Co. 
v. Randolph, 151 Mo. A. 385,132 SW 
255. 

14. Pilok v. Bednarski, 230 Mass. 
56, 119 NE 360; Knowles v. Sullivan, 
182 Mass. 318, 65 NE 389; White v. 
Dougherty, Mart. & Y. (Tenn.) 309, 
17 AmD 802; In re~Thomson Mortg. 
Trusts, [1920] 1 Ch. 508; Charles 
v. Jones, 35 Ch. D. 544; West Lon- 
don Commercial Bank v. Reliance 
Permanent Bldg. Soc., 29. Ch. D. 954; 
Gouthwaite v. Rippon, 8 L. J. Ch. 
139; Harper v. Culbert, 5 Ont. 152; 
Upper Canada Bank vy. Wallace, 16 
Grant Ch. (Ont.) 280. 

15. Russell v. Duflon, 4 Lans. 
GNaeYA) 3993 

16. Crompton, etce., 
ton;. [1895]? 2-@he' 711. 


Bank v. Bur- 


known.—If the mortgagee cannot as- 
certain the persons entitled, it is his 
duty to set apart the surplus so as 
to be fruitful for their benefit, and 
he is liable for the interest in case 
of failure to do so. Charles v. Jones, 


Say (how By, Hayes 

{[b] Computation of interest.— 
Thompson vy. Hudson, L. R. 10 Ea. 
497. 

18. Russell v. Dufion, 4 Lans. 
GNEYS)) 93992 

19.) Mathison v.. Clark, 252 i040. 


Ch. 29. And see Perkins v. Stewart, 
75 Minn. 21, 77 NW 434 (holding 
that the mortgagee is chargeable 
with interest on the surplus, with- 
out demand, except where he could 
not pay it on account of the ab- 
sence of the mortgagor or of adverse 
claims, or for some other good rea- 
son and the fund remained unpro- 
ductive in his hands). 

{a] MTlustration.—Where the first 
mortgagee notified subsequent mort-+ 
gagees that he was ready to pay 
over to them the surplus, and they 
gave him notice not to pay over any 
of the money until a dispute be- 
tween the second and third mortga- 
gees should be settled, whereupon 
the money was paid by the first 
mortgagee into his bankers where it 
was allowed to remain unproductive 
for several years, it was held that 
he could not be charged with inter- 
est. Mathison v. Clark, 25 L. J. Ch. 
29 


20. See statutory provisions; and 
Lynott v. Dickerman, 65 Minn. 471, 


67 NW_ 1143. 
21.) Coler (vay Barth; #245 /Colot) 3d, 
48 P 656; Mosca Milling, etec., Co. v. 


Murto, 18 Colo. A. 437, 72) P 287. 
22. Colo.—Mosca Milling, etc., Co. 
v. Murto, supra. 
Mich.—Damon v. Deeves, 62 Mich. 
465, 29 NW 42. 
Mo.—Wenzel v. O’Neal, 222 SW 
392; Wood v. Augustine, 61 Mo. 46; 
Gardner v. Armstrong, 31 Mo. 535. 
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notice of the rights of claimant who is injured by 
the improper distribution of the fund.?* And even 
where the mortgagee himself becomes the purchaser 
his failure to pay over the surplus to the proper par- 
ties does not prevent the title from vesting in him,** 
although some authorities hold otherwise.?° Having 
no personal interest in the fund and not being re- 
sponsible for its disposition, the purchaser cannot 
maintain an action to recover it where a misappro- 
priation has actually been made.*® 

[§ 1480] h. Proceedings To Recover Surplus. The 
proper proceeding to recover the surplus proceeds 
of a foreclosure sale is by an action at law,?’ such 
as assumpsit,?® or an action for money had and 
received,?® and not as a rule by bill in equity.*° If 
the statute so directs, claimant may assert his rights 
by filing his claim with the officer making the sale,** 
or by applying to the court confirming the sale,°? 
or, in case of rival claimants, by a proceeding in 
the nature of an interpleader.** If the trust deed 
itself directs the disposition to be made of the sur- 
plus, its provisions must be followed and parol evi- 
dence is not admissible to vary its terms.** 

No demand is ordinarily prerequisite to bringing 
such suit,?> although there is authority to the con- 
trary.*° 

Parties. All persons having claims upon the fund 
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should be made parties to a proceeding for recovery 
of the surplus.*7 Where there are two joint mort- 
gagors one cannot sue alone for the surplus without 
alleging his right to the whole of it.28 Where the 
purchaser is lable for the surplus because purchas- 
ing with notice of the rights of elaimant,®® the 
grantor, and not the trustee in the trust deed, is 
the proper person to bring the action.*° 

Defenses. In an action by a mortgagor against a 
senior mortgagee to recover the surplus proceeds 
the fact that a third person holds a second mort- 
gage on the premises which has not been satisfied 
is no defense.* 

Payment into court. Where there are conflicting 
claims to the fund the mortgagee may, in some 
jurisdictions, relieve himself from liability by pay- 
ing the money into court or to the proper officer.4? 

Burden of proof. The burden is on the grantee 
of the mortgagor, claiming a share of surplus re- 
sulting from foreclosure sale by reason of taxes 
paid, to show that he paid them.** 

[§ 1481] 3. Accounting by Mortgagee or Trustee. 
In case of mutual charges or offsets between the par- 
ties an action for an accounting may be the proper 
form of determining the distribution of the proceeds 
of sale.4#4 Where the holder of the legal title having 
a lien upon the land wrongfully sells under the 


N. J.—Conover v. Stothoff, 38 N. J. [a] In Massachusetts an  at-|]18 Hawaii 352. 
Eq. 55. tachment creditor may, where the [a] For the reason that, al- 
N. Y.—-Story v. Hamilton, 86 N. Y.| foreclosure sale is had before he]|though the second mortgagee may 
428. recovers judgment, file a bill in| maintain an action against the 
W. Va.—Woodwine v. Woodrum,|] equity within the statutory period] senior mortgagee to have the surplus 
LON WW.) Via! 6.7. of thirty days after the rendition of | applied to his mortgage, he is not 
23. Gair v. Tuttle, 49 Fed. 198;|]his judgment and enforce his lien] compelled to do so, but may col- 
Leake v. Moore, 2 Molloy 127. on the surplus remaining in the|lect the entire debt from the mort- 
24. Damon vy. Deeves, 62 Mich.| hands of the mortgagee. Judge v.| gagor. American Mortg. Co. v. 
- 465, 29 NW 42; Sinclair v. Learned,| Herbert, 124 Mass. 330; Wiggin v.|Inzer, 98 Ala. 608, 13 S 507. And 


51 Mich. 335, 16 NW 672. 


Heywood, 118 Mass. 514 


see Itasca Inv. Co. v. Dean, 84 Minn. 


25. Hunter v. Wooldert, 55 Tex. 31. Allen v. Wayne Cir. Judge, 57] 388, 87 NW 1020; Truesdale v. Sidle, 
433. Mich. 198, 23 NW 728. 65 Minn. 315, 67 NW 1004 (both to 
26. Day v. New Lots, 107 N. Y. 32. Strohymeyer v. Remson, 135] same effect). 
11485513 Ni 2915. Md. 439, 109 A 105. 42. Brown v. Jennings, 188 N. C. 
27. Ala.—Hayes v. Woods, 72 33. Kirby v. Fitzgerald, 31 N. Y.|155, 124 SE 150; Boyne v. Robinson, 
Ala. 92. 417. 35 N. B. Eq. 57, 25 CanLTOceNotes 
Ill. Laughlin v. Heer, 89 Ill. 119. 34 Jones v. Shepley, 90 Mo. 307,| 75; Re Croskery, 16 Ont. 207; In re 
Mass.—Dennett v. Perkins, 214]}2 SW 400. Kingsland, 8 Ont. Pr. 460; Re Cud- 
Mass. 449, 101 NIE 994. 35. Perkins v. Stewart, 75 Minn.| more, 12 Sask. L. 273, [1912] 2 West 


Minn.—Bailey v. Merritt,.7 Minn. 
159, 8 Minn. 84. 

N. Y.—Cope v. Wheeler, 41’'N. Y. 
303. 


Pa.—Stoever v. Stoever, 9 Serg. & 
R. 434. 

R. I.—Reynolds v. 15 
etal eciio je 20 AY 70s 

Eng.—Warner vy. Jacob, 20 Ch. D. 
220, 18 ERC 452. 

Ont.—Biggs v. Freehold Loan, 
etc., Co., 26 Ont. A, 232; Reddick. v. 
Trader’s Bank, 22 Ont. 449. 

23. Hayes v. Woods, 72 Ala. 92; 
eee v. Stoever, 9 Serg. & R. (Pa.) 
4, 

{a] Pleading held sufficient to 
state cause of action.—Bartlett v. 


Hennessy, 


Jenkins, 213 Ala. 510, 105 S 654. 
29. Ala. — Bartlett Vv. Jenkins, 
supra; Hayes v. Woods, 72 Ala. 92; 


Webster v. Singley, 538 Ala. 208, 25 


AmR 609. 
Ill.— Laughlin vy. Heer, 89 Ill. 119. 
Mass.—Dennett v. Perkins, 214 


Mass. 449, 101 NE 994; Knowles vy. 
Sullivan, 182 Mass. 318, 65 NE 389; 
Mattel v. Conant, 156 Mass. 418, 31 
NE 487; Johnson vy. Cobleigh, 152 
Mass. 17, 25 NE 73; Cook y. Basley, 
123 Mass. 396. 

N. Y.—Cope v. Wheeler, 41 N. Y. 
303; Matthews v. Duryee, 45 Barb. 
69 [aff 4 Keyes 525, 3 Abb. Dec. 220]; 
Bevier v. Schoonmaker, 29 HowPr 
411. 

Pa.—Stoever v. Stoever, 9 Serg. & 
R. 434. 

R. I.—Schiavino v. Salzillo, 45 R. I. 
203, 121 A 423. 

30. Ballinger v. Bourland, 87 Ill. 
513, 29 AmR 69. 


21, 77 NW 434; Bailey v. Merritt, 7 


Minn. 159. 
36. Western Union Tel. Co. v. 
Caldwell, 141 Mass. 489, 6 NE 737; 


Aultman v. Siglinger, 2 S. D. 442, 
50 NW 911. 

[a] An attaching creditor must 
make a demand on the mortgagee 
in order to render the latter liable 
for a surplus remaining in his hands. 
Western Union Tel. Co. v. Caldwell, 
141 Mass, 489, 6 NE 737. 

37. Itasca Inv. Co. v. Dean, 84 
Minn. 388, 87 NW 1020; Barrett v. 
Barnes, 186 N. C. 154, 119 SE 194. 

{a] A junior mortgagee whose 
rights under his mortgage are set 
up in defense to a suit by the mort- 
gagor for the surplus on a sale un- 
der the first mortgage should be 
made a party. Itasca Inv. Co. v. 
Dean, 84 Minn. 388, 87 NW 1020; 
Truesdale vy. Sidle, 65 Minn. 315, 67 
NW 1004. 

[b] Judgment creditors are nec- 
essary ‘parties to action involving 
question whether surplus in hands 
of trustee should be applied to sat- 
isfaction of liens or paid to owner’s 
successor in interest. Barrett v. 
Barnes, 186 N. C. 154, 119 SE 194. 

[c] The sheriff who made the 
sale, but who did not receive any 
part of the money, is not a necessary 
party defendant. Bailey v. Merritt, 
7 Minn. 159. 

Clyde v. Johnson, 4 N. D. 92, 
58 NW 512. 

39. See supra § 1479. 

40. Gair v. Tuttle, 49 Fed. 198. 

41. American Mortg. Co. v. Inzer, 
98 Ala. 608, 13 S 507; Noar v. Bosse. 


Wkly 400. 
43. Simmer v. Blabon, 
341, 77 NW 23838. 
44. JIowa.—Berner v. German State 
Bank, 125 Iowa 438, 101 NW 156. 
Md.—Felgner v. Slingluff, 109 Md. 
474, 71 A 978. 
st aap SE Ser v. Coates, 117 Mass. 


74 Minn. 


Pa.—In re Philadelphia, ete. R. 
Co.’s| Morte.,.19 Pa: Dist.) 680. 
sone I—Fenley v. Cassidy, 43 A 


B. C.—Lockhart v. Yorkshire Guar- 
anteée, ete, Corp., Litd., 14¢Bwiee Zee 

Ont. —Biegs v. Freehold Loan, ete., 
Co. 626 PONE! Agn232.alreve on ‘other 
grounds 31 Can. S. C. 136]; Beatty v. 
O’Connor, 5. Ont. 747; Boultonmty. 
Rowland, 4 Ont. 720. 

[a] Rule applied where it ap- 
peared that the mortgagor should 
be credited with rents and profits 
and with insurance money received 
by the mortgagee. Fenley vy. Cas- 
Sidy, GR. T.): 488 A296) 

{b] Sale subject to unpaid inter- 
est.—Where property was sold at 
foreclosure sale subject to the un- 
paid interest, the mortgagee who 
purchased the property could not re- 
tain the interest out of the excess 
proceeds but was liable to the mort- 
gagor for same. Crane v. White, 215 
Mass. 478, 102 NE 705. 

[c] Evidence held insufficient: 
(1) To show that the mortgagor was 
entitled to a certain credit. Felgner 
v. Slingluff, 109 Md. 474, 71 A 978. 
(2) To show a mistake in the amount 
of the mortgage. Felgner v. Sling- 
luff, supra. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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power to bona fide purchasers, he is accountable to 
the owner of the equity of redemption for the 
amount received above his lien.*® 

The costs *® of a suit for an accounting should 
be charged to the mortgagee where a balance was 
found due from him.*? 

[§ 1482] 4. Fees and Costs 4‘—a. Costs and Ex- 
penses of Sale—(1) In General. The mortgagee or 
trustee is entitled to retain out of the proceeds of 
the foreclosure sale the costs and expenses legiti- 
mately incurred in connection with the sale,*? even 
though the sale proves ineffective, if the attempt 
to sell was made in good faith,°° including the cost 
of printing and publishing the notices or advertise- 
ments of the sale.** But the trustee or mortgagee 
cannot retain the costs of an unnecessary foreclo- 
sure,°? or include an item representing an unneces- 
sary,°® unreasonable, or extravagant °* outlay. Nor 
can the mortgagee charge for a postponement of the 
sale procured at his own request.°? So, where a 
valid but irregular sale has taken place and the 
mortgagee out of abundant caution chooses to sell 
again, he must bear the expense himself.°* Where 
the mortgagee himself buys for less than the amount 
of his debt, he must pay in enough to cover the costs 
and expenses.*? 

Fees of the auctioneer,°® if one was employed, 
have been held properly allowed.°® On the other 
hand it has been held that a trustee is charged by 
law with the duty of conducting his own sale, and 
if he employs an auctioneer the latter’s fees cannot 


be charged as an expense, but must be paid by the 
trustee.®° 

Insurance. Where the trustee insures the prop- 
erty he should be allowed only for a pro rata share 
of the premium paid, based on the whole term of 
the policy and the time elapsing between the effect- 
ing of the insurance and the sale, after which the 
mortgagee who became the purchaser had the benefit 
of the insurance.* But it has been held that insur- 
ance premiums paid by the mortgagee, to be prop- 
erly chargeable as an incidental expense, should be 
stipulated for in the mortgage.®? 

Fraudulent sale. If the trustee and creditor con- 
spire to make a fraudulent sale of the property, 
they will be charged with the costs and expenses 
of the sale.® 

Several foreclosures under one mortgage. While 
a single foreclosure of a mortgage covering several 
lots or tracts justifies one foreclosure fee only,®4 
where more than one foreclosure is had under such 
a mortgage separate fees may be charged for each 
foreclosure.® 

Persons liable. One who claims a surplus as ‘heir 
at law of the mortgagor and has been recognized 
as a claimant in interpleader proceedings is a party 
liable to pay the costs.°° Owner of the property 
at the expiration of the redemption period can main- 
tain an action against a surviving mortgagee and 
the executors of a deceased mortgagee, as such, for 
excéssive attorney’s fees.®7 

Money had and received lies for unauthorized or 


45. Shillaber v. Robinson, 97 [a] Although the first sale was] hundred and sixty dollars is not a 
Wars. 68-24 1s) eda 9673 - set aside the expenses thereof | legitimate charge. Cheltenham Impr. 

46. Costs generally see infra|should, in the absence of bad faith| Co. v. Whitehead, 128 Ill. 279, 21 NE 
§§ 1482-1484. of the trustee, be paid out of the| 569. 

47. Boulton v. Rowland, 4 Ont.| proceeds of the second sale. Griffith [b] Expert testimony.—A trustee, 
720. v. Dale, 109 Md. 697, 72 "A 471. appointed under the statute to sell 

48. As part of mortgage debt see 51. Ind.—Brown vy. Ogg, 85 Ind.|for default on a first mortgage, 
supra § 374. 234. should not be allowed for fees. paid 


On accounting by trustee see Supra 
§ 1481. 

49, Ala.—Thomas v. 
Ala. 302, 4 S 270. 

Tll.— Marsh v. Morton, 75 Ill. 
Cooper v. McNeil, 9 Ill. A. 97. 

Ind..—Brown v. Ogg, 85 Ind. 234. 

Iowa.—Keairnes v. Durst, 110 lowa 
114, 81 NW 238. 

Ky.—Guenther v. Wisdom, 84 SW 
771, 2 Ky 230: 

Md.—Griffith v. Dale, 109 Md. 697, 
72 A 471; Felgner v. Slingluff, 109 


Jones, 84 
621; 


Md. 474, 71 A 978; Rappanier v. 
Bannon, 8 A 555. 

Mass.—Morton y. Hall, 118 Mass. 
£3 Bhs 

Mich.—Myer v. Hart, 40 Mich. 517,. 
29 AmR 553." 

Minn.—Farnsworth Loan, etc., Co. 
v. Commonwealth Title Ins., etc., 
Go.,°87 Minn. 179, 91- NW 469. 

Miss.—Hardin v. Ross, 117 Miss. 
186, 78 S 2. 

Mo.—Philips v. Bailey, 82 Mo. 
639 


N. Y.—Collins v. Standish, 6 How 
Pr 493. 

R. I—Lime Rock Bank v. Phette- 
place, 8 R. I. 56; Allen v. Robbins, 
meee. ols) Soe 

Ss. C.—Fishburne v. Smith, 34 S. C. 
330, 138 SE 525. 

Man.—Cameron v. McIlroy, 1 Man. 
242. 

Ont.—Wells v. Canada Trust, etc., 
Co., 9 Ont. 170; Beatty v. O’Connor, 
5 Ont. 731; Re McArthur, 12 OntWR 
177; Re Vanluven, 19 Ont. Pr. 216; 
Re Cronyn, 8 Ont. Pr. 372; Re Mc- 
Donald, 8 Ont. Pr. 88; Re Crerar, 8 
Onte- Pr: 556! 

Sask.—Waterloo Mfg. Co. v. Hol- 
land, 10 Sask. L. 300, 36 DomLR 216, 
{1917] 3 WestWkly 198. 

Newfoundl.— Rutherford v. Mur- 
ray, 6 Newfoundl. 227. 

- 50. Griffith v. Dale, 109 Md. 697, 
I-A 471 >> Cameron, ‘v."Mcllroy; 1 
Man. 242. 


Md.—Griffith v. Dale, 109 Md. 697, 
72 A 471; Johnson y. Glenn, 80 Md. 
369, 30° A 998. 

Mich.—Myer v. Hart, 40 Mich. 517, 
29 AmR 553. 

Miss.—Hardin vy. Ross, 117 Miss. 
186, 78 S 2. 

N. Y.—Collins vy. Standish, 6 How 
Pr 493. 

R. I.—Snow v. Warwick Say. Inst., 
17 R. I. 66, 20 A 94. 

52. Felgner v. Slingluff, 109 Md. 
ATA, "71 JOA © 978: See Middleton v. 
Scott,"4 Ont. L. 459, 1 OntWR 536. 

[a] Costs of abandoned foreclo- 
sure proceedings are not recover- 
able. Middleton vy. Scott, 3 Ont. L. 
gio ee 4 Ont. L. 459, 1 OntWR 

53. Shirley v. Shattuck, 28 Miss. 
13; Condict v. Flower, 47 Mo. A. 514; 
Ferguson v. Wooley, 9 NYCivProc 
236; Raleigh Sav. Bank, ete, Co. w 
Leach, 169° No. 706, 86° SE) 701. 

[a] Items held not allowable.— 
(1) Cost of matters contained in 
notice of sale which were not re- 
quired to be inserted therein. Fer- 
guson v. Wooley, 9 NYCivProc 236. 


(2) Cost of serving notice on per-. 


sons not required by the statute 
to -be served, although it may have 
been prudent to serve them. Fer- 
guson.v. Wooley, supra. (3) Broker- 


age fees paid for effecting an un- 
authorized sale. . Reilly v. Cullen, 
DO) MOM AL 3 2014) ESIWa 37.0. (4) 


Where a deed of trast followed Re- 
visal (1905) § 641, with respect to 
advertising the sale, expenses for 
advertising in excess of the three 
dollars prescribed could not be as- 
sessed against the grantor. Raleigh 


Sav. Bank, ete., Co. v. Leach, 169 
N.C. 706, 86 SE 701. 
54. Cheltenham Impr. Co. v 


Whitehead, 128 Ill. 279, 21 NE 569: 
Griffith v. Dale, 109 Md. 697, 72 A 
471. 


[a] Abstract of title costing two 


by him to a real estate man for 
testifying as an expert, in resistance 
of exceptions of the second mort- 
gagees to the sale. Griffith v. Dale, 
109 Md. 697, 72 A 471. 

55. Hobe v. Swift, 
59 NW 831. 

Clark v. Stilson, 36 Mich. 482. 

57. In re Ellerhorst, 8 F. Cas. 
No. 4,380, 2 Sawy. (U. S.) 219. 

58. Authority of auctioneer 
Supra § 1417. 

59. Griffith v. Dale, 109 Md. 
72 A 471; Johnson v.’ Glenn, 80 
369, 30 A 993; Snow v. Warwick ’ 
Inst. -0L7 PROD. 665.420) AS94549 See 
Continental Bldg., ete, Assoc. v. 
Light, 6 Cal. A. 684, 92 P 1034 (where 
trust deed provides for such pay- 
ment); Smith’ v.. Olcott; 19 “App: 
(D. C.) 61 (if a trustee is entitled 
to an allowance for an auctioneer’s 
charges, he must arrange therefor in 
advance, for the protection both of 
the creditor and debtor). 

60. Duffy v. Smith, 132 N. C. 38, 
43 SE 501. 

61. Griffith v. Dale, 109 Md. 697, 
UAT Ne Urals 

62. Germania Sav. Bank vy. Lem- 
ley; 50 a, Ann. 1289,- 23 S 8745 
Grunewald v. Commercial Soap, ete., 
Manufactory, 49 La. Ann. 489, 21 S$ 
646; Pele v. Meaux, 17 La. Ann. 


58. 
52 Til. 


63. Hopkins v. 
504. 

64. Eliason v. Sidle, 61 Minn. 285, 
638 NW 730. See Truesdale v. Sidle, 
65 Minn. 315, 67 NW 1004 (recog- 
nizing rule). 

65. Farnsworth Loan, etc., Co. v. 
Commonwealth Title Ins., etc., Co., 
87 Minn. 179, 91 NW 469 (foreclosure 
by action); Hliason v. Sidle, 61 Minn. 
285, 68 NW 0. 

66. Matter of 6 HowPr 
ONS Year 263% 

67. Eliason y. Sidle, 61 Minn, 2865, 
63 NW 730. 


58 Minn. 84, 


see 


Sav. 


Granger, 


Mogs, 
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excessive foreclosure fees paid.®§ 


Burden of proving excessiveness of fees is on the 


party claiming it.°° 


Charging fees not paid. The remedy given by the 
statute 7° to recover treble damages for foreclosure 
costs and disbursements charged but not paid“ is 
The action must be brought within 
one year after foreclosure,’* but it may be brought 
The burden of proof 
is on plaintiff.7° Whether the naked right to sue for 
the penalty is assignable has been doubted.*® 
(2) Affidavit and Proof of Costs and 
The legitimate costs inéident to the 
exercise of the trust may be shown by the produc- 


not exclusive.’ 
immediately after the sale.’* 

[§ 1483] 
Disbursements. 


tion of receipts properly verified.”” 


requires one foreclosing a mortgage to make and file 
an affidavit of the costs and expenses of the sale“® 
is mandatory,’® and the omission to file the affidavit 
will prevent the mortgagee from retaining such costs 


MORTGAGES 


[§§ 1482-1484 


of action to recover them,*! although it will not 


invalidate the foreclosure.®” 


The affidavit is admis- 


sible as evidence only of such items of costs as 


are lawful.®* 


the case.*® 
A statute which 


out of the procecds,®° or give the mortgagor a right 


68. Truesdale v. Sidle, 65 Minn. 
315, 67 NW 1004; Eliason v. Sidle, 
61 Minn. 285, 63 NW 730. See gen- 


erally Money Received ante p 26. 

69. Morse v. Home Sav., etc, 
Assoc., 60 Minn. 316, 62 NW 112. 

70. Minn. Gen. St. (1923) § 9621 
(‘At any time within one year after 
the sale, the mortgagor, his heirs 
or assigns, may recover from the 
owner of the mortgage at the time 
of foreclosure three times’ the 
amount of any sums charged as costs 
or disbursements on such _ foreclo- 
sure, but not absolutely paid, unless 
such amounts have been paid to the 
mortgagor or his assigns’’). 

71. See cases passim this section. 

“(The statute] has reference only 


to the amount retained, and not 
actually paid or incurred.” Johnson 
v. Northwestern Loan, etc., Assoc., 


60 Minn. 3938, 396, 62 NW 381. 
[a] Excessive fees actually paid 
or incurred are not within the pur- 


view of the statute. Johnson v. 
Northwestern Loan, etc., Assoc., 60 
Minn. 393, 62 NW. 381; Hobe v. 


Swift, 58 Minn. 84, 59 NW 831. 

[b] Postponement of sale.—Ly- 
nott v. Dickerman, 65 Minn. 471, 67 
NW 1143. 

72. Eliason y. Sidle, 61 Minn. 285, 
287, 63 NW 730. 

“The point is made that this ac- 
tion will not lie because an exclu- 
Sive remedy is furnished by G. S. 
1894, § 6052 EGeniy ss ti 1Gbe23)) 
§ 9621]. ,;There is nothing in this. 
The plaintiff's right pre-existed the 
statute, which simply gave a new 
remedy, and inflicted treble damages 
as a penalty.” Eliason v.. Sidle, 
supra. 

73. Minn. Gen. St. (1923) § 9621; 
Johnson v. Northwestern Loan, etc., 
Assoc., 60 Minn. 393, 62 NW 3881. 

74. Nash v. Tousley, 28 Minn. 5, 
8 NW 875. 


75. Hobe v. Swift, 58 Minn. 84, 59 
NW 831. 
76. Lynott v. Dickerman, 65 Minn. 


471, 472, 67 NW 1143. 

“The statute gives the penalty to 
the ‘mortgagor, his heirs or assigns.’ 
Appellant contends that the ‘as- 
signs’ intended by the statute are 
only those who take a transfer or 
conveyance of the equity of redemp- 
tion, and that it was not the inten- 
tion of the statute to make the naked 
right to recover the penalty assign- 
able as a chose in action. Conced- 
ing, without deciding, that this is 
true, the right to recover the $58.11 
wrongfully appropriated is assign- 
able, and plaintiff is entitled to main- 
tain the action to recover the same.” 
Lynott v. Dickerman, supra. 

77. Germania Sav. Bank v. Lem- 
ley, 50 La. Ann. 1289, 23 S 874. 

78. See statutory provisions; and 


cases infra notes 79-83. 

“The object of the statute ...is 
two-fold: (1) To prevent the party 
foreclosing a mortgage from oppress- 
ing and defrauding the mortgagor. 

. (2) To furnish the mortgagor 
accurate and easily accessible evi- 
dence of the amount retained,” so 
that he may know whether or not 
he has a cause of action for treble 
damages under Gen. St. (1923) 
§ 9621. Johnson v. Northwestern 
Loan, etc., Assoc., 60 Minn. 393, 395, 
62 NW. 381. 

79. Brown v. Baker, 65 Minn. 133, 
67 NW 793; Larocque v. Chapel, 63 
Minn. 517, 65 NW 941; Johnson v. 
Northwestern Loan, etc., Assoc., 60 
Minn. 393, 62 NW 381. 

80. Itasca Inv. Co. v. Dean, 84 
Minn. 388, 87 NW 1020; Brown v. 
Scandia Bldg., etc., Assoc., 61 Minn. 
527, 68 NW 1040; Johnson v. North- 
western Loan, etc., Assoc., 60 Minn. 
393, 62 NW 3881. 5 

81. Brown v. Baker, 65 Minn. 133, 
67 NW 793; Larocque v. Chapel, 63 
Minn, 517, 65 NW 941. 

82. Farnsworth Loan, etc., Co. v. 
Commonwealth Title Ins., ete. Co., 
84 Minn. 62, 86 NW 877; Johnson v. 
Northwestern Loan, ete., Assoc., 60 
Minn. 393, 62 NW 381; Johnson v. 
Cocks, 37 Minn. 530, 35 NW 436; 
Johnson y. Day, 2 N. D. 295, 50 NW 


701. 
Wyatt v. Quinby, 65 Minn. 
537, 68 NW 109. 

84. As debt secured by mortgage 
see supra § 374. 

Stipulations as to attorney’s fees 
see supra § 264. 

85. Jefferson v. Edrington, 53 
Ark. 545, 14 SW 99, 908. 

86. Bangs v. Fallon, 179 Mass. 
77, 60 NE 403; Raleigh Sav. Bank, 
etc.) Cow Vv. luedchiwy 16 9G ING Ose 710/68 
86 SE 701; Duffy v. Smith, 132 N. Cc. 
38, 43 SE 501; Mauck’s Est., 24 Pa. 
Distis5i2%240 PamiCos 683. Snow. sve 
Eck Savy, Insitelg Roa. 66, 120 

[a] Employment of attorney un- 
necessary.—Where the property had 
been sold and the debt secured by 
trust deed satisfied, it was held that, 
on attachment of the surplus, the 
trustee was not entitled to fees for 
an attorney engaged to file an ap- 
pearance. Raleigh Sav. Bank, etce., 
Cor v.. each; 21695 NSIC. 206; 186.4SE 
701. See Hardin v. Ross, 117 Miss. 
186, 78 S'2 (not entitled to attor- 
ney’s fee where grantee refuses to 
accept tender of debt; plus costs, 
thus causing suit). 

87. Ruley v. Hyland, 77 Md. 487, 


28 A 1038; Morse v. Home Sav., 
etc., Assoc., 60 Minn. 816, 62 NW 
112; Mjones v. Yellow Medicine 


County Bank, 45 Minn. 335, 47 NW 
1072; Collins v. Standish, 6 HowPr 


Authorized by statute or stipulation. 
fees for the mortgagee’s or trustee’s attorney may 
be retained out of the proceeds of the sale when 
authorized by statute,®? or provided for in the mort- 
gage or deed of trust,8* if the services were neces- 


[§ 1484] b. Attorney’s Fees.S¢ While it has been 
held that a mortgagee is not entitled to reimburse- 
ment for attorney’s fees paid, unless the mortgage 
contains a provision authorizing the retention of 
fees or costs on foreclosure,®® it also has been held 
that, even without a stipulation in the deed, attor- 
ney’s fees may be retained when the employment of 
an attorney in and about the foreclosure was neces- 
sary on account of the peculiar circumstances of 


Reasonable 


(N. Y.) 498. 

[a] Statute construed.—A statute 
allowing an attorney’s fee for prose- 
cuting or defending any action in a 
court of equity does not apply to a 
case where a mortgagee exercises 
his power of sale, without applica- 
tion to the court, and merely reports 
the sale to the court, which ratifies 
it and takes order for the distri- 
bution of the proceeds. Ruley v: 
Hyland, 77 Md. 487, 26 A 1038. 

88. Ala.—Lampkin v. Irwin, 202 
Ala. 14, 79 S 300; Speakman v. 
Oaks, 97 Ala. 503, 11.S 836; Tomp- 


kins v. Drennen, 95 Ala. 463, 10 S 
638; Bynum v. Frederick, 81 Ala. 
489, 8 S 198, 


Cal.—Continental Bldg., etc., Assoc. 
v. Light, 6 Cal. A. 684, 92 P 1034. 

Minn.—Eliason v. Sidle, 61 Minn. 
285, 68 NW 730. 

Mo.—Philips v. Bailey, 82 Mo. 639. 

Okl.—Keokuk Falls Impr. Co. v. 
Kingsland, ete. Mfg. Co., 5 Okl. 32, 
47 P 484. 

Tenn.—Carolina Spruce Co. v. 
Black Mountain R. Co., 139 Tenn. 
248, 250, 201 SW 770 [cit Cyc]. 

[a] Construction of stipulation. _ 
(1) Where a mortgage of several 
lots was so drawn as to constitute 
a separate mortgage on each lot, and 
stipulated that, in case of foreclosure 
on any one lot, an attorney’s fee 
of twenty-five dollars should be re- 
tained, only that amount can be 
taken in case of a single foreclo- 
sure embracing several of the lots. 
Eliason v. Sidle, 61 Minn. 285, 63 
NW 730. (2) Under a statute pro-= 
viding that, where the mortgagee 
himself became the purchaser at the 
sale, he may bring an action to com- 
pel the mortgagor to elect whether 
he will affirm or disaffirm the sale, 
the mortgagee cannot recover an at- 
torney’s fee in such action on the 
strength of a provision in the mort- 
gage allowing an attorney’s fee in 
case of foreclosure. American Free- 
hold Land Mortg. Co. v. Pollard, 120 
Ala. 1, 24 S 736, 103 Ala. 289, 16 S 
801.. (3) Under provision of a mort- 
gage note for payment of an, at-= 
torney’s fee, it was held that, where 
the mortgagor himself sold the land, 
the assignee of the mortgage could 
not charge him with an attorney’s 
fee. Compton v. Collins, 190 Ala. 
499, 67 S 395. 

[b] Where the mortgage is ambig- 
uous as to whether the ten per cent 
attorney’s fees is to be calculated 
on the amount of the debt or on 
the proceeds of the sale, the smaller 
sum is to be taken as the basis of 


computation. Keokuk Falls Impr. 
Co. v. Kingsland, ete., Mfg. Co., & 
Okl. 32, 47 P. 484: 

[c] Conflict between note and 


mortgage.—Where a mortgage pro- 


For later cases, developments and changesiin the law see cumulative Annotations, same title, page and note number. 
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sary; *® but a provision for an attorney’s fee in 
foreclosing a mortgage does not authorize the allow- 
ance of such fee for the services of an attorney 
employed by the mortgagee in a suit by the mort- 
gagor to restrain foreclosure.®® In some jurisdie- 
tions it has been held that attorney’s fees are not 
authorized under a general provision for the pay- 
ment of all fees and charges or costs; %! while in 
‘others such a general provision is held to authorize 
the recovery of attorney’s fees,®? but not out of the 
proceeds of sale, unless the services were for the 
benefit of all the parties interested.®? 

Trustee also attorney. Where foreclosure is ef- 
fected by a firm of attorneys of which the trustee 
is a member, he is not entitled to the attorney’s 
fee stipulated for in the deed, but only to a reason- 
able compensation as trustee. 

Payment before sale. Payment of an attorney’s 
fee, stipulated for in a trust deed and payable out 
of the proceeds of a sale, cannot be required before 
the sale.% 

Recovery of money illegally retained. Any money 
illegally and improperly retained out of the proceeds 
of sale, as an attorney’s fee, is a part of the sur- 
plus, which the mortgagor may recover by suit.°¢ 

[§ 1485] c. Compensation of Mortgagee or Trus- 
tee.°7 In the absence of a contract or stipulation 


vides for payment of “all attorney’s 
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642, 73 S 334; Collar v. Harrison, 30 


[41 C.J.] 1021 


therefor, the mortgagee or trustee in a deed of trust 
is not entitled to any compensation for executing 
the trust,°* although in some cases such compensa- 
tion has been allowed where the mortgage did not 
expressly provide therefor.°® But if it is so pro- 
vided in the deed or by contract of the parties, he 
may retain out of the proceeds his fixed fee or com- 
mission.t If it is merely described as a reasonable 
commission, its amount must be determined by the 
circumstances of the case, particularly the amount 
of the mortgage debt.2 The mere appointment of 
a trustee, not followed by the performance of any 
service, does not entitle him to compensation.* And 
where the court administers the trust, directing the 
sale to be made by the trustees as commmissioners, 
they are thereby relieved of their duties as trustees 
under the deed of trust, and are entitled only to 
the commissions allowed under the statute regulat- 
ing judicial sales. Nor will compensation be al- 
lowed in case of a sale rendered ineffectual by act 
of the party foreclosing,’ although it is otherwise 
where the miscarriage is due to the act of a third 
person,® as where a second sale is made necessary 
by the noncompliance of the successful bidder.‘ 
And where a sale is vacated by an order of resale, 
because of an advanced bid, the trustee is not en- 
titled to commissions on the vacated sale.® 


555; Northern Cent. R. Co. v. Keigh- 


or solicitor’s fees,’ out of the pro-| Mich. 66. ler, 29 Md. 572. 
weeds of sale, and the mortgage [a] Services necessitated by fault Mo.—Stark v. Love, 128 Mo. A. 24, 
notes also provide for the payment] of mortgagee.—Provision in a mort-|!106 SW 87. 


of ten per cent additional for Gah 
lection after default, the mortg 
gee is not entitled to retain ten ee 
cent out of the proceeds, but only a 
reasonable attorney’s fee. The pro- 
vision in the notes does not govern 
in the case of collection by sale 
under the power. Tompkins v. Dren- 
nen,,95 Ala. 463, 10 S 638. 

{[d] Stipulation in note only.— 
(1) It has been held that the fact 
that the secured notes provided for 
attorney’s fees for their collection 
would not justify the allowance of 
attorney’s fees for the foreclosure 
of a mortgage, if the mortgage did 
not contain such provision. Perry v. 
Seals, 186 Ala. 514, 65 S 151. (2) 
But it also has been held that a 
trustee may sell to satisfy attorney’s 
fees where he may under the deed 
of trust sell to satisfy note. Jones 
v. Ft. Collins First Nat. Bank, 74 
Colo. 140, 219 P 780. 

{e] Reasonableness of fee.—(1) 
Where the mortgagee had handed the 
mortgage and note to his attorney, 
who had written the mortgagor and 
prepared and posted notice of fore- 
closure, forty dollars was a rea- 
sonable attorney’s fee, where a por- 
tion of the mortgagee’s demand was 
unjust. Lampkin v. Irwin, 202 Ala. 
14) C7Or SS) 3:00: (2) A mortgagee 
has no right to the attorney’s fees 
stipulated in a mortgage, except to 
indemnify himself for such reason- 
able sum, not exceeding the amount 
limited by statute and named in the 
mortgage, as he actually pays or 
incidentally incurs for the services 
of an attorney in foreclosing his 
mortgage. Morse v. Home Sav., etc., 
Assoc., 60 Minn. 316, 62 NW 112. 

{f] County attorney entitled to 
fee.—An attorney’s fee is recover- 
able where the proceedings are con- 
ducted on behalf of a county, the 
holder of the mortgage, by the 
county attorney, who receives a fixed 
salary. Swift v. Hennepin County, 
76 Minn. 194, 78 NW 1107. 

{g] Salaried attorney of corpora- 
tion is entitled to fees for foreclos- 
ing corporation mortgage. Morse v. 
Home Sav., ete., Assoc., 60 Minn. 316, 
62 NW 112. 

Validity of stiplation for attorney’s 
fees see supra § 264. 

89. Compton v. Collins, 197 Ala. 


gage for payment of attorney’s fees 
is intended to indemnify against ne- 
cessity of employing attorney to 
foreclose, and not to secure payment 
of fees for unnecessary services ne- 
cessitated by the sole or contribut- 
ing wrong of mortgagee. Compton 
v. Collins, 197 Ala. 642, 73 S 334. 

90. Lampkin v. Irwin, 202 Ala. 
14, 79 S 300; Seed v. Brown, 180 Ala. 
8, 60 S 98. 

91. Thomas v. Jones, 84 Ala. 302, 
ee 270; Condict v. Flower, 47 Mo. A. 

92. Guignon v. Union. Trust Co., 
156 Ill. 1385, 40 NE 556, 47 AmSR 186; 
Brady v. Dilley, 27 Md. 570; Var- 
num v. Meserve, 8 Allen (Mass.) 
158; Cannon v. McCape, 114 N. C. 580, 
19 SE 703, 20 SE 276. 

93. Griffith v. Dale, 109 Md. 697, 
72 A 471. See Mahoney v. Mackubin, 
54 Md. 268 (such charge cannot be 
allowed out of the proceeds to the 
prejudice of the mortgagor). 

[a] Rule applied.—(1) Services 
of an attorney, in resisting excep- 
tions filed by second mortgagees to 
sale for default on first mortgage, 
are not for the benefit of all parties 
interested, and should not be paid 
for as expenses of the sale out of 
the common fund, the proceeds of 
the second sale, but he having been 
employed by the trustee appointed 
under statute to make the sale, or 
by the purchaser at the sale, or 
both, should be paid by them. Grif- 
fith v. Dale, 109 Md. 697, 72 A 471. 
(2) Where property was sold under 
a mortgage by the assignees thereof, 
counsel fees may not be allowed out 
of the proceeds of the sale for legal 
services rendered in defending ex- 
ceptions taken to the sale, in the ab- 
sence of a provision in the mort- 
gage allowing such expenses. Shaw 
y.. Smith, 107° Md. 523,°¢9 A, 116. 

94. Elkin v. Rives, 82 Miss. 744, 
35 S 200. 

95. Philips v. Bailey, 82 Mo. 639. 

96. Wilkinson v. Baxter, 97 Mich. 
536, 56 NW 931; Truesdale v. Sidle, 
65 Minn. 315, 67 NW 1004. 

97. As part of mortgage debt see 
supra § 374. 

98. Ill—Heffron v. Gage, 44 Ill. 
A. 147. 

Md.—Johnson v. Glenn, 80 Md. 369, 
30 A 998; Rappanier v. Bannon, 8 A 


R. I.—Allen v. Robbins, 7 R. I. 33. 


Tex.—Sullivan v. Ramsey, (Civ. 
A.) 155 SW 580. 
Eng.—Arnold vy. Garner, 2 Phil. 


231, 22 EngCh 231, 41 Reprint 931. 
Ont.—Re McArthur, 12 OntWR 177. 
Newfoundl.—Rutherford v. Mur- 

ray, 6 Newfoundl. 227. 

[a] Construction of mortgage.— 
A provision authorizing the payment 
out of the proceeds of the sale of 
“all expenses incident to such sale” 
does not entitle the mortgagee to 
commissions on the sale. Johnson v. 
Glenn, 80 Md. 369, 30 A 993. 

99. Varnum vy. Meserve, 8 Allen 
(Mass.) 158 (where compensation to 
mortgagee was allowed under a pro- 
vision authorizing mortgagee to re- 
tain out of the proceeds of sale “all 
costs and expenses”); Elkin v. Rives, 
82 Miss. 744, 35 S 300 (where rea- 
sonable compensation was allowed 
trustee, although it did not appear 
that the trust deed provided for such 
compensation). 

1. George v. Forest Glen Land 
Cos)! 525 App. CDs Cs) Miss C28 ie Beds 
577; Guignon v. Union Trust Co., 156 
Ill. 185, 40 NE 556, 47 AmSR 186; 
Harris v. Cheshire, 189 N. C. 219, 126 
SE 593: Raleigh Sav. Bank, etc., Co. 
v. Leach, 169 N. C. 706, 86 SE 701; 
Loftis v. Duckworth, 146 N. C. 343, 
59 SE 689; Duffy v. Smith, 132 N. C. 
38, 43 SE 501; Schmelz Bros., Bank- 


ers, Ine. v.: Quinn, 134)°Val t78y 11s 
SE 845. 
[a] Deed of trust construed, and 


held that trustee was entitled to 
commissions on amount of debt only, 
and not on amount for which land 
was sold. Loftis v. Duckworth, 146 
INS GS 43 Oo Shia os oe 

2. Dow v. Memphis, ete., R. Co., 
82 Fed. 185, 23 Blatchf. (U. S.) 84; 
Marsh v. Morton, 75 Ill. 621. 


3. Catlin v. Glover, 4 Tex. 151; 
Schmelz Bros., Bankers, Ine  v. 
Quinn, 134 Va. 78, 113 SE 845. 


4 Schmelz Bros., Bankers, Inc. v. 
Quinn, supra; Sulzberger, etc., Co. v. 
Fairmont Packing Co., 86 W. Va. 361, 
103 SE 121. 

5. Collar v. Harrison, 30 Mich. 66. 

6. Farrer v. Lacy, 25 Ch. D:*636. 

7, Farrer v. Lacy, supra. 

8. Pringle v. Winston-Salem Bldg., 
etc., Assoc., 182 N. C. 316, 108 SE 
914, 19 ALR 175. 
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Postponement of sale. In case of postponement 
the person selling will not be entitled to his commis- 
sion proper, as the right thereto attaches only when 
the sale is consummated; ° but he may be given a 
reasonable allowance for his time and other ex- 
penses.2° An agreement with the mortgagor that 
the commission shall be allowed in ease of postpone- 
ment may create a personal liability on his part to 
answer therefor, but it will not be charged against 
the fund.1! 

Payment of debt before sale. 
sion to. the trustee is distinctly expressed to be a 
commission on sale of the property, or a compensa- 
tion for making the sale, the right to the commission 
is destroyed by the payment of the debt after adver- 
tisement and before the sale.t? But it is otherwise 
where the trust deed itself makes the stipulated com- 
mission a part of the secured debt and thus fixes 
it as a lien upon the trust property.*® 

[§ 1486] K. Deficiency and Personal Liability.1+ 
If a sale made under a power of sale in a mortgage 
or deed of trust does not realize enough to satisfy 
the claims of the mortgagee, he may maintain an 
action against the mortgagor for the deficiency; 7° 
and this is so if he is forced by the purchaser’s fail- 
ure to comply with his bid,'® or his insolveney,1* 
to sell a second time, the second sale resulting in a 
deficiency. The mortgagor’s loss will be determined 
by the difference between the price obtained at the 
mortgage sale and the price obtainable at a fair sale 
reasonably adjourned.*® 

9. Whitaker v. Old Dominion|117 Mass. 439. 
Guano Co, 23en ING Ce 3685- 3S Minn.—Blake 
629. Minn. 251. 

10. Neptune Ins. Co. v. Dorsey, 3 
Md. Ch. 334; Whitaker v. Old Domin- 


ion Guano Co., 123 N. C. 368, 31 SE 
629; Fry v. Graham, 122 N. C. 7738, 


A 598 
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Where the commis- 


Mo.—Hull v. Pace, 
N. H.—Wheeler v. Slocinski, 


Utah.—Salt Lake Valley L. & T. 


‘ 
atm . vi 


7 


[§§ 1485-1486 


Unmatured installments of the mortgage debt can- 
not be considered due on a foreclosure sale, in such 
sense as to justify a personal judgment for their 
amount, upon the proceeds of sale proving insuffi- 
cient, even though the mortgage provides that the 
whole amount secured shall become, or may be de- 
clared, due on defanlt in payment of an install- | 
ment.?® On the other hand it has been held that, 
under a mortgage giving power to sell upon default — 
in any part of its conditions, a sale prior to the 
maturity of one of the notes does not cancel the 
note, and the holder is entitled to sue for deficiency 
upon its maturity.?° 

Excessive interest. Where the land sells for 
enough to pay the mortgage note with legal in- 
terest, there can be no action to recover, as a de- 
ficiency, excessive interest stipulated for in the 
note,?} 

What law governs. In determining the right to 
sue for a deficiency the lex loci controls.*? 

Defenses. Where the mortgagee, by virtue of his 
mortgage, takes the property but fails to apply it 
on the debt, such failure is a matter of defense in 
a suit to recover the balance of the debt.2* And 
defendant may set up in defense an agreement 
whereby he was to be discharged from liability on 
certain conditions which he has performed.?* Any 
fraud, misconduct, or unfairness in the sale will 
also be a defense to such action.2° But where the 
sale has been regularly and fairly conducted and ~ 
the proceeds thereof applied on the debt, the fact 


108 A 846. 
McKusick, 10 23. Aultman, etc., Co. v. Meade, 
121 Ky. 241. 89 SW 137, 28 KyL 
61 Mo. A. 117. |:208, 123 AmSR 193. 
131 24. Ubhoff v. Brandenburg, 26 
fo 2Apps sGD 


. Ci )ie3e 
[a] Tllustration.—Where in an ac- 


30 SE 330; Boyd v. Hawkins, 17]Co. v. Millspaugh, 18 Utah 283, 54] tion against an indorser on a note 
N. C. 329; Allen v. Robbins, 7 R. I.| P 893; Mallory v. Kessler, 18 Utah] secured by trust deed for a deficit 
Dae 11,,.54. P 892, 72, AmSR 765. remaining after sale of the real es- 

[a] Contract for extra commis- Vt.—Trask v. Karrick, 94 Vt. 70,| tate, it appears that immediately 


sions.—Where the trustee postponed|]108 A 846. 
the sale at the request of the -mort- 
gagor, who agreed thereupon to al- 
low him double commissions, this 
made a personal contract between 
the trustee and the mortgagor, and 
gave the trustee no right to claim 
double commissions out of the pro- 
ceeds of sale. Stewart v, Glenn, 3] 2 


& G. 
1381]. 


Md. 323; Neptune Ins. Co. v. Dor- 

sey, 3 Md. Ch. 334. ute providing that there shall 
11. Neptune Ins. Co. v. Dorsey, 

supra. any debt secured by 
12. Whitaker v. Old Dominion 


Guano Co., 123 N. C. 368, 31 SE 629; 


Eng.—Otter v. Vaux, 2 Kay & J. 
650, 69 Reprint 943 [aff 6 De G. M. 
638, 55 EngCh 496, 43 Reprint 
Mane Penalty Vip pRaylor, 
7Ont-—Pess v. Hobson, 14 Ont. 
[a] Statutory provisions.—A stat- 
but one action for the recovery of 


which the judgment shall direct the 
sale of the property, 


after the sale an agreement was 
made between one of the holders of 
the note, who were also trustees un- 
der the deed of trust, and the in- 
dorser, that if the latter would 
procure a purchaser of the property, 
which had been bid in by the trustees 
themselves, for a sum sufficient to 
pay the .principal and interest of 
the note and costs, the note would 
be surrendered to the indorser, and 
that the indorser procured such a 
purchaser, who entered into a con-_ 
tract of purchase with the trustee, 
and consummated the contract, it is 


8 Man. 


be 
mortgage, in 


and. in which 


Fry v. Graham, 122 N. C. 773, 30| there may be. a judgment for any|]error for the court to direct a ver- 
SE 330; Pass v. Brooks, 118 N. C.| deficiency, applies only to foreclo-| dict for the plaintiffs. Ubhoff v. 
397; 24 SE).736: sures by action or suit, and does not | Brandenburg, 26 App. (D. C.) 3. 

13. Cannon v. McCape, 114 N. C.| prevent a suit to recover the de- 25. Boutelle v. Carpenter, 182 
580, 19 SE 703, 20 SE 276. And see] ficiency after a foreclosure by ex-| Mass. 417, 65 NE 799; Fenton v. 
supra § 374. ercise of a power of sale. Mallory | Torrey, 133 Mass. 138; Howard vy. 


14. Deficiency on foreclosure by: 
Action see XXIII in 42 C. J. 
Entry see supra § 1267. 


15. Ala.—Stollenwerck v. Marks, 
188 Ala. 587, 65 S 1024, AnnCas 
LOT C2 98H, 

Cal.—Herbert Kraft Co. v. Bryan, 
L40b Cals iS,anko eenlao >. sly the! sav. 
Perereh 39); |CaligwAs) -5838,1795 2 

Colo.—Scott v. Wood, 14 Colo. A. 
341, 59 P 844, 

Ill.— Shultz v. Hamilton, 223 Ill. 


A. 64; Faribault v. Grundon, 221 I1l. 


A. 534 

Ky.—Aultman, etc., Co. v. Meade, 
Wd Key 2a 89s SW 18t eeSo Kyla 
208, 123 AmSR 1938. 

Mass.—Fitchburg Co-op. Bank v. 
Normandin, 236 Mass. 332, 128 NE 
415; Stone v. Haskell, 212 Mass. 283, 
98 NE 1032; Vahey v. Bigelow, 208 
Mass. 89, 94 NE 249; Wing v. Hay- 
ford, 124 Mass. 249; Draper v. Mann, 


v. Kessler, 18 Utah 11, 54 P 892, 72 
AmSR 765. 

{[b] Upon purchase by junior 
mortgagee, mortgagor is still liable 
for mortgage debt after payment of 
prior encumbrances. Union Bank v. 
Bates, 24 Man. 619, 18 DomLR 269, 
28 WestLR 602, 6 WestWkly 1170. 


ae Wing v. Hayford, 124 Mass. 
17. Fall River Say. Bank v. Sul- 
livan, 131 Mass. 537; Hull v. Pace, 


61. Mo. A. 117. 


18. Wheeler v. Slocinski, (N. H.) 
1319A 598" 
19. Burnside v. Craig, 140 Minn. 


404, 168 NW 175; Mason y. Barnard, 
36 Mo. 384. 

20. Trask v. Karrick, 94 Vt. 70, 
108 A 846. 

21. Potter v. Marvin, 4 Minn. 525; 
Banker v. Brent, 4 Minn. 521; Cul- 
bertson v. Lennon, 4 Minn, 51. 

22. Trask v. Karrick, 94 Vt. 70, 


Ames, 3 Metc. (Mass.) 308; Lowell v. 
North, 4 Minn. 32; Crotty v. Taylor, 
8 Man. 188. 

[a] Acts not constituting mis- 
conduct.—That the foreclosure sale 
was in the house, it being winter 
time, without display of a flag, will 
not prevent the mortgagee recovering 
the balance of the debt over the pro- 
ceeds of sale, this not being shown 
to have operated to the mortgagor’s 
prejudice, but the premises having 
brought all that reasonably could be 
expected. Stone v. Haskell, 212 
Mass. 283, 98 NE 1032 (holding fur- 
ther that what was the fair market 
value of the property was a question 
for the jury). 

{[b] Burden of proving fraud or 
unfairness is 0n mortgagor. Radley 
v. Shackford, 226 Mass. 435, 115 NE 
924; Taylor v. Weingartner, 223 Mass. 
243, 111 NE 909; Vahey v. Bigelow, 
208 Mass. 89, 94 NE 249. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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that the property was bid in for less than its value 
is no defense to an action to recover the unpaid 
part of the debt.?° 

Credits to defendant. Where the owner of the 
secured debt purchases at the sale, the debtor, when 
sued for a deficiency, is not entitled to have credited 
on the unpaid balance the profit realized by the pur- 
chaser on his resale of the premises.?* If the mort- 
gagor advances the expenses of foreclosure and the 
mortgagee purchases at the sale, the mortgagor 
should be credited with the actual purchase price 
and only the balance can be recovered from him; ?* 
and in such ease the fact that the mortgagee’s affi- 
davit of sale stated a higher sum than that for 
which the property actually sold is not conclusive.”9 
Where the mortgagor has sold part of the premises 
and the mortgagee, without his consent, has released 
that part from the mortgage, the mortgagor, when 
sued by the mortgagee to recover for a deficiency, 
must be credited with the full value of the portion 
so released.2° Where the mortgagee took wood ‘cut 
from a mortgaged farm by the mortgagor, he was 
properly allowed eredit therefor after foreclosure 
sale, since it was part of security for debt.*1 

[§ 1487] L. Defective, Inequitable, or Wrongful 
Foreclosure*?—1. In General. The operation and 
effect of a defective, inequitable or wrongful fore- 
closure generally has already been discussed.®? 

[§ 1488] 2. Action To Set Aside or Avoid Sale *+ 
—a. Nature of Remedy and Right to Relief. Where 
a trustee’s deed, made in pursuance of a defective 


26. Radley _ v. Shackford, 226 
Mass. 434, 115 NE 924; Stearns v. 
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tinguished so far as he is concerned, 
leaving him in the same position as 


41 Cs 10938 


sale, transfers the legal but not the equitable title 
to the purchaser, he may obtain relief in equity.*® 
A proceeding to set aside a foreclosure sale on the 
ground of fraud or illegality may be maintained by 
a bill in equity,°* at the suit of the mortgagor,*? 
his heirs and personal representatives,?* a purchaser 
of tha equity of redemption,®® if injured by the 
sale,*° or, generally, any person interested in the sub- 
ject matter and whose right is affected by the 
sale.*t Where a sale was invalid for collusion be- 
tween the trustee and the purchaser, resulting in a 
grossly inadequate price, the mortgagee is entitled 
to have the sale set aside, his remedy against the 
mortgagor being inadequate,*? even though the lat- 
ter is not insolvent.** In a suit by a junior mort- 
gagee to set aside a sale under the senior mortgage 
the execution, pending the suit, of a confirmatory 
deed to plaintiff’s mortgagor, who had only an un- 
sealed deed, was held to cure whatever defects a 
mere disseizor might encounter in equity.*4 

Relief in suit to quiet title.t® Where a foreclo- 
sure was void and the mortgagee took possession 
of the property, the mortgagor may, in an action 
to quiet title, have the question as to the validity 
of the title determined,*® even though he could not 
acquire possession without bringing another action 
to redeem.4* 

Action to redeem.*® In some jurisdictions it has 
been held that the remedy of the mortgagor in case 
of an irregular sale is by an action to redeem,*® 
and that he cannot file a bill merely to set aside the 


bill to set aside foreclosure. Clapp 
v. Gardner, 237 Mass. 187, 130 NE 


Carlson, 162 Minn. 469, 203 NW 212. 
27. Faribault v. Grundon, 221 Til. 


A. 534. 
Gilson v. Nesson, 208 Mass. 
368, 94 NE 471. 


29. Gilson v. Nesson, supra. 

30. Worcester Mechanics’ Sav. 
Bank v. Thayer, 136 Mass. 459. 

81. Wheeler v. Slocinski, (N. H.) 
131 A 598. : 

32. Persons entitled to object see 


supra § 1461. 
Waiver and estoppel 


1461 
. 33. “See supra §§ 1461-1467. 

24. Cancellation of instruments 
generally see Cancellation of Instru- 
anents) 96. Jd-—p 21154. 

Disaffirmance of sale to mortgagee 
or trustee see supra § 1431. 

35. Stephens v. Clay, 17 Colo. 489, 
492, 30 P 48, 31 AmSR 328 (“If the 
trustee, in disobedience of the trust 
conditions, by deed transfer the legal 


see supra 


title, his grantee takes only the 
*trustee’s interest. -He steps into the 
trustee’s shoes, so to speak, and 


holds subject to all reserved rights 
of the trustor. Neither courts of 
law nor courts of equity regard the 
trustee’s deed as absolutely void. 
Both recognize the fact that it con- 
veys the legal title. The difference 
is that the grantee’s title'or owner- 
ship cannot be challenged at law, 
while equity treats him as a suc- 
cessor to the trust and protects the 
trustor’s estate. BEquity does not va- 
cate the trustee’s deed and regard 
the title as remaining in him. Ap- 
propriate equitable relief is usually 
obtained in one of the following 
modes: The cumulative remedy of a 
regular judicial foreclosure and sale 
is allowed; or a decree is entered 
requiring the grantee to execute 
the power in accordance with the 
terms of the trust deed as the 
trustee should have done; or the ex- 
ecution of the power is by decree 
devolved upon a new trustee ap- 
pointed for the purpose. Upon de- 
livery of his deed the original trustee 
ceases both at law and in equity to 
have any further interest in the 
property. The power of sale is ex- 


a total stranger’’). 

36. Dawson vy. Hayden, 67 Ill. 52; 
and cases infra notes 37-41. 

[a] Equity has exclusive jurisdic- 
tion of a suit to set aside an invalid 
sale made under a trust deed. Han- 
eu v. Neal, 215 Mo. 256, 114 SW 

[b] In Minnesota it has been held 
that, where the sale was absolutely 
void, and the person making it an 
alleged assignee of the mortgage, 
and those claiming under him are 
mere wrongdoers, the law will af- 
ford adequate relief, and therefore 
a bill in equity will not lie. Bolles 
v. Carli, 12 Minn. 113. 

37. Ala.—Worthington v. Egegler, 
210 Ala. 535, 98 S 788. 

Cal.—Benham v. Rowe, 2 Cal. 387, 
56 AmD 342. 

Colo.—Brewer v. Harrison, 27 Colo. 
349, 62 P 224, 

Ga.—Williams v. J. P. Williams 
are 122 Ga. 178, 50 SE 52, 106 AmSR 
Pedr .—Blake vy. McKusick, 8 Minn. 

N. Gernanett v. Dunn Commn., 
Ctcin (Co. L830 Ne Coy Lae Oa ESE EI OTa 

Man.—-Winters Vv. McKinstry, 14 
Man. 294. 

38. Doniphan Lumber Co. v. Wen- 
zel, 94 Ark. 149, 126 SW 710; Dobson 
v. Racey, 3 Sandf. Ch. (N. Y.) 60; 
Hill v.'Gomez, (Tex. Civ. A.) 260 SW 
618; Spencer v. Lee, 19 W. Va. 179. 

39. Cheney v. Crandell, 28 Colo. 
383, 65 P 56; Brewer v. Harrison, 27 
Colo, 349, 62 P 224; Grover v. Hale, 
107 Ill. 638; Shaw v. Smith, 107 Md. 
523, 69 A 116 

40. Lazarus vy. Caesar, 157 Mo. 199, 
EY esa Ne Wap" 

41. Ala.—Jackson v. Blankenship, 
213 Ala. 607, 105 S 684. 

Md.—Chew v. Baker, 133 Md. 637, 
105 A 756. 

Mass.—Clapp v. Gardner, 237 Mass. 
187, 130 NE 47. 

Minn.—Swain v. Lynd, 74 Minn. 
72, 76 NW 958. 

N. C.—Berry v. Boomer, 180 N. C. 
67, 103 SH 914. 

Tal Indorser of note, 
signment of mortgage, 


after as- 
may bring 


creditor by the mortgagor, 


47. 

{b] Creditors—(1) A judgment 
who has 
levied on the property, may sue to 
set aside the sale. Swain vy. Lynd, 
74 Minn. 72, 76 NW 958. (2) A cred- 
itor of decedent, who had interest 
in land sold at mortgage foreclosure 
sale, could except and have sale set 
aside where estate of decedent was 
insufficient to pay creditors and land 
sold at an inadequate price under 
circumstances of unfairness in con- 
duct of party benefited by sale. 
Chew v. Baker, 133 Md..637, 105 A 
756. (3) But an agreement by mort- 
gagees with a simple contract credi- 
tor of the mortgagor not to fore- 
close until the mortgagor’s estate 
had been settled, and a subsequent 
agreement to foreclose the mortgage, 
buy the property as cheaply-as pos- 
sible and, on resale give the creditor 
the benefit of any excess over the 
amount of the mortgagee’s claim, 
conferred on her no lien or interest 
entitling her to set aside the sale, 
and it was immaterial that she and 
her counsel were not present, and that 
the mortgagee permitted sale to one 
without knowledge of the 
ments. Talbot v. Gingras, 246 Mass. 
356, 141 NE 2389; 

Persons entitled to impeach sale 
generally see supra § 1461. 

42. Hanson v. Neal, 215 Mo. 256, 
114 SW 1073. : 

43. Hanson v. Neal, supra. 

44. Bon v. Graves, 216 Mass. 440, 
103 NE 1023. 

45. See generally SNES Title 
[382 Cye 1296]. 

46, Gillette v. Abrahams, 42 S. D. 
316, 174 NW 745. 

47. Gillette v. Abrahams, supra. 

48. Redemption generally see 
XXIV in 42 C. J. 

49. Ala.—Lovelace v. Hutchinson, 
106 Ala. 417, 17 S 628. 

Ill.—Irish v. Antiock College, 126 
Ill. 474, 18 NE 768, 9 AmSR 638. 

Mich.—Schwarz v. Sears, Walk. 
170. 

Mo.—Adams v. Carpenter, 187 Mo. 
6138, 86 SW 445. 

N. Y¥.—Thompson v. U. S. Loan 


agree-. 
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sale and have the property resold.®° . 

A writ of entry has been held 
the proper remedy against a foreclosure under a 
mortgage alleged to five been rendered void by a 
frandulent alteration made by the mortgagee.°” 

[§ 1489] b. Grounds for Relief °*—(1) In General. 
While immaterial defects or nonprejudicial errors 
connected with the exercise of a valid power of 
sale 5 ordinarily will. not,®> material defects or 


Writ of entry.®! 


Comrs., 79 N. Y. 54; Goldsmith v. 
Osborne, 1 Edw. 560. 

{a] Right to redeem cannot be 
assigned. McCall v. Mash, 89 Ala. 
AST ile Sait Opt Li OMeATING be mel 4 Or. 

Offer to redeem or pay amount due 
as condition of relief see infra 
§ 1491. 

Relief awarded see infra § 1498. 

50. Goldsmith v. Osborne, 1 Edw. 
(N. Y.) 560 (mortgagor cannot file a 
bill merely to set aside a sale and 
have the property resold, even though 
the mortgagee may have inequitably 
made use of his power to sell and 
unfairly bought in the property). 

51. See generally Entry, Writ of 
20 C.J. p 1276. 


52. Marvel v. Cobb, 200 Mass. 293, 
86 NE 360. 

53. Election to disaffirm sale to 
rar eriaed or trustee see supra 

1431. 

Particular matters invalidating 


sale see supra §§ 1377-1442. 
54. See supra § 1461. 
soe See infra text and notes 71- 
56. See supra § 1461. 
57 U. S.—Smith v.. Black, 115 
Us S. 308 6 SCt 50, 29 L. ed. 398. 
Ala.—-Worthington v. Eggler, 210 


Ala. 535, 98 S 788. 
Ark.—Doniphan Lumber Co. v. 
Wenzel, 94 Ark. 149, 126 SW 710; 


Hoppes v. Cheek, 21 Ark. 585. 
Cal.—Jose Realty Co. vy. Pavlice- 
vich, 164 Cal. 613, 130 P 15. 

Colo.—Lathrop v. Tracy, 24 Colo. 
382, 51 P 486, 65 AmSR 229. 
aa C.—Green v. Alexander, 7 D. C. 

Ill._—Grover v. Hale, 107 Ill. 638. 
eae ae ee ve. Jones, 43>! lowa 

Md.—Cockey v. Hampson, 140 Md. 
Dod SecA Ti. 

Mass.—Thompson v. Heywood, 129 
Mass. 401. 

Mich.—Durm v. Fish, 46 Mich. 312, 
9 NW 429. 

Fe ae eee v. Farrington, 4 Minn. 

Miss.—Long v. McGregor, 65 Miss. 
70, 3 S 240. 

Mo.—Axman v. Smith, 156 Mo. 
286, 57-SW 105; German Bank v. 
Stumpf, 73 Mo. 311; Vail v. Jacobs, 
62 Mo. 130; Chesley v. Chesley, 54 
Mo. 347; Benkendorf v. Vincenz, 52 
Mo. 441; Howard v. Thornton, 50 Mo. 
291; Goode v. Comfort, 39 Mo. 313; 
St. Louis v. Priest, 14 Mo. A, 575 
[aff 88 Mo. 612]. 

N. J.—Ryerson v. Boorman, 7 N. J. 


Eq. 167. 

N. Y.—Ellsworth vy. Lockwood, 42 
INE Yin 89) 

N. C.—Hayes v. Pace, 


UGCZNS CG: 
288, 78 SE 290. 
N. D.—Hedlin vy. Lee, 21 N. D. 495, 
131 NW 390. 
Okl.—Meador v. Johnson, 27 Okl. 


544) 1402 P 1121. 
Pfeiffer, 4 Yeates 


Pa.—Wells v. 
203. 

R. I.—Kebabian v. Shinkle, 26 R. I. 
505, 59 A743; 

Tenn.—Stewart v. Hamilton Bldg., 
etc., Assoc., (Ch. A.) 47 SW 1106. 

Tex.—Thornton v. Goodman, (Civ. 
A.) 185 SW 926 [rev on other grounds 
(Commn. A.) 216 SW 147]. 

Va.—Terry v. Fitzgerald, 32 Gratt. 
(73. Va.) 843. 

W. Va.—Atkinson vy. Washington, 
ote College, 54 W. Va. 32, 46 SE 


ee 
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errors 5° may,®” justify the setting aside of a sale. 


Wis.—DeYoung v. Koehler, 181 
Wis. 415, 194 NW 490. 
Eng. — Kennedy Vv. DeTrafford, 


[1897] A. C. 180. 
B. C.—Huson v. Haddington Island 


v. Ryan, 


Quarry Go., ltd, 16 B:.C..98, 16 West 
LR 226. 

Ont.—Chambers v. LeBurtis, 8 Ont 
WN 453. 

Newfoundl.—Parsons 7 
New tonne: 655. 

Ul Si—Smith ~~ »Bladk sits 
Gi ee 308, 6 SCt 50) 29: iived: 398. 

Ala.—Worthington v. Begler, 210 
Ala. 535, 98 S 788; New Brockton 
Bank v. Dunnavant, 204 Ala. 63 6, 87S 
105; Yarbrough v. Thornton, 147 Ala. 
221, 42 S 402. 

Ark.—Doniphan Lumber Co. v. 
Wenzel, 94 Ark. 149, 126 SW 710; 
Hoppes v. Cheek, 21 Ark. 585. 

Cal.—Jose Realty Co. v. Pavlice- 
vich, 164 Cal._613, 1380 P 15; Hume 


boldt Sav. Bank v. McCleverty, 161 
Cale) 235 Loe 82. 
Tll.—Kerfoot v. Billings, 160 Ill. 


563, 43 NE 804; Ventres v. Cobb, 
105 Ill. 33; Webber v. Curtiss, 104 
Tll. 309; Fairman v. Peck, 87 Ill. 156; 
St. Joseph Mfg. Co. v. Daggett, 84 
Tll. 556; Flint v. Lewis, 61 Ill. 299; 
Stone v. Fargo, 55 Ill. 71; Weld v. 
Rees, 48 Ill. 428; Ross v. Mead, 10 
Ill. 171; Longwith v. Butler, 8 Ill. 
32; Stone v. Williamson, 17 Ill. A. 
175. See Gillespie v. Smith, 29 Ill. 
473, 81 AmD 328. 

Iowa.—Ingle v. Jones, 43 Iowa 
286; Shine v. Hill, 23 lowa 264; Boyd 
v. Ellis, 11 Iowa 97. 

Md.—Carroll v. Hutton, 91 Md. 379, 
46 A 967, 88 Md. 676, 41 A 1081; 
Schaeffer v. Bond, 70 Md. 480, 17 
A 375; Wicks v. Westcott, 59 Md. 
270; Hunting v. Walter, 33 Md. 60; 
Bolgiano v. Cooke, 19 Md. 375; Speed 
vi Smith, 4 0Md:” Chi 299. 

Mass.—Thompson v. Heywood, 129 
Mass. 401. 

Mich.—Durm v. Fish, 46 Mich. 312, 


9 NW 429. 

Minn.—Dana Vv. Farrington, 4 
Minn. 433. 

Miss.—Long v. McGregor, 65 Miss. 
70, 3 S 240. ' 

Mo.—Schwarz v. Kellogg, 243 .SW 


179; Hendricks v. Calloway, 211 Mo. 
536, 111 SW 60; New York Store 
Mercantile Co. v. Thurmond, 186 Mo. 
410, 85 SW 338; Nations v. Pulse, 
175 Mo, 86, 74 SW. 1012; Kelsay v. 
Farmers’, etc., Bank, 166 Mo. 157, 
65 SW 1007; Reynolds v. Kroff, 144 
. 4338, 46 SW 424; Clarkson v. 
Creely, 35 Mo. 95. 

N. J.—Ryerson v. Boorman, 7 N. J. 
Eq. 167. 

N, Y.—Elsworth v. Lockwood, 42 
N. Y. 89; Soule v. Ludlow, 3 Hun 
503, 6 Thomps. & ‘CC. 24; Jackson v. 
Clark, 7 Jonns. 1227. 

N. C.—Hayes v. Pace, 162 N. C. 
288, 78 SE 290; Russell v. Roberts, 
121 N. C. 322, 28 SH 406; Mayer v. 
Adrian, 77 N. (GF 83h 

N. D.—Hedlin v. Lee, 21 N. D. 495, 
131 NW _ 390. 

Okl.—Meador v. Johnson, 27 Okl. 
el ples Gilets 

. I1L—Kebabian v. Shinkle, 26 R. I. 
50E 59 A .743 

Tenn.—Stewart v. Hamilton Bldg., 
etc., Assoc. (Ch. A.) 47 SW 1106. 

Tex.—Thornton v. Goodman, (Civ. 
A.) 185 SW 926 [rev on other grounds 
(Commn. A.) 216 SW 147]; Bemis v. 
Williams, 32 Tex. Civ. A. 393, 74 
SW 3382. 


A court of equity will set aside a foreclosure sale 
under a power in a mortgage or deed of trust, on 
proof of any fraud, concealment, or deceit in the 
sale,°’ or of any misconduct or partiality of the 
trustee,*® or of any unfair and oppressive con- 
duct in forcing the sale; °° where there appears to 
have been a scheme or confederacy to obtain pos- 
i session of the land; * or upon proof of any unfair- 


Va.—tTerry v. Fitzgerald, 32 Gratt. 
(73 Va.) 843. 

W. Va.—Atkinson v. Washington, 
54 W. Va. 32, 46 SE 


Wis.—De Young v. Koehler, 181 
Wis. 415, 194 NW 490; Newman vy. 
Ogden, 82 Wis. 53, 51 NW 1091. 

Ont.—Chambers v. Le Burtis, 8 
OntWN 543. 

“Relief will be given by _ suit to 
set aside foreclosure proceedings by 
advertisement, whenever by any 
fraud, mistake, deceit, or unfair con- 
trivance or practice or bad faith, in 
conducting the proceedings of the 
foreclosure or sale, the rights of 
the mortgagor or of subsequent in- 
cumbrancers have been injuriously 
affected upon pretty much the same 
grounds as the court would recog- 
nize as sufficient for opening the 
sale if the foreclosure had been by 
action.’ Soule v. Ludlow, 3 Hun 
ne S) 503, 505,. "6° Dhomps.cmes 


“a 
so as to warrant setting aside a 
trustee’s sale, merely because the 
trustee, unknown to the grantor, acts 
as attorney for the beneficiary 
attempting to collect the debt. 
Thornton v. Goodman, (Commn, A.) 
216 SW 147 frev (Tex. Civ. A.) 185 
SW 926]. 

{b] If the auctioneer makes state- 
ments that mislead (1) a purchaser, 
the latter may refuse to make good 
his bid and the sale may be set 
aside (Mayer v. Adrian, 77 N. C. 
83); (2) although the 
offers to retain enough of the pur- 
chase money to make good the out- 
standing liens falsely represented by 
the auctioneer aS not’ existing 
ine v. Bond, 70 Md. 486, 17 A 

59. U. S.—Sahlgard v. Kennedy, 
2 Fed. 295, 1 McCrary 291. 

Ill.—Williamson v. Stone, 128 Ill. 
129, 22 NE 1005; Cassidy v. Cook, 
99 Ill. 385; Wallwork v. Derby, 40 
Be bite 

Mo.—Lunsford v. Davis, 300 Mo. 
yo 254 SW 878. 

C.—Berry v. Boomer, 180 N. C. 

67 103 SE 914; Hayes v. Pace, 162 
N. C. 288, 78 SE 290. 

R. I—Kebabian v. Shinkle, 26 R. I. 


etc., College, 
253 


505, 59 A 
[a] Improper adjournments. — 
Where adjournments and other 


acts tending to deter bidders are 
shown, the sale may be set aside. 
chnie n v. Shinkle, 26 R. I. 505, 59 


60. Ala.—Marsh v. Elba~ Bank, 
ete, Co; 207) Ala: (5535 93> ‘Sueuge 
Md.—Gould v. Chappell, 42 Md. 


466. 

Mo.—Whelan v. Reilly, 61 Mo. 565. 

N. Y.—Jencks v. Alexander, i 
Paige 619. 

N. C.—Sanderlin v. Cross, 172 N. C. 
234, 90 SE 213. 

N. D.—Fedlin v. Lee, 21 N. D. 495, 
131 NW _ 390, 

Tex.—Reisenberg v. Hankins, (Civ. 
A.) 258 SW 904. 

Eng. — Kennedy DeTrafford, 
Svea A. C. 180. 

C.—Huson v. Haddington Island 

Quanry Co., Ltd., 16 B. C. 98, 16 West 
nr 


Vv. 


Fraud will not be presumed, . 


mortgagee | 


Ont.—Locking v. Halsted, 16 Ont. ~ 


32. 
61. Long v. McGregor, 65 Miss. 
70, 3 S 240; Borth v. Proctor, (Mo.) 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


ws 
hee 


a 


—s 


§ 1489] 


ness, trickery, or lack of integrity in the conduct of 
the sale or any attempt to stifle competition.°? 
sale has also been set aside where the mortgage was 
without consideration; ®* where the sale was made 
before the secured debt was due,** or after it was 
paid or sufficiently tendered,®° or during the pend- 
ency of an action for foreclosure; °° where the sale 
was improperly made en masse, instead of in par- 
eels; °7 on account of a failure to give the proper 
notice or a misleading error in the published no- 
tice ; 6s upon proof of a material mistake,®® or a fail- 


ure to pursue the power strictly."° 


Insufficient grounds. It is generally conceded that 


219 SW 72; Hurst Automatic Switch, 
ete:, Co. v. "St. Louis Trust Co., (Mo.) 
216 SW 954; Baier v. Berberich, 85 
Mo. 50; Jencks v. Alexander, 11 Paige 
(N. Y.) 619; Ellis v. Dellabough, 15 
Grant Ch. (Ont.) 583. 

62. U. S.—McGuire v. Briscoe, 16 
EF. Cas. No. 8,818a, 2 Hayw. & H. 54. 

Ala.—British, ete, Mortg. Co. v. 
Worton, 925 Ata. 622,28 S 3h. 
Bae ae v. Grady, 38 Ark. 

Cal.—Haynes v. Backman, 8 Cal. 
Unrep. Cas. 710, 31 P 745. 

Colo.—Lathrop v. Tracy, 24 Colo. 
382, 51 P 486, 65 AmSR 229. 

D. C.—Green v. Alexander, 7 D. C. 


147. 
lil.—Hurd v. Case, 32 Ill. 45, 83] 
AmD 249; Mapps v. Sharpe, 32 Ill. 


13; Longwith v. Butler, 8 Ill. 32. 
ee ake v. Westcott, 59 Md. 
Mass.—Williams v. Van Dam, 246 
Mass. 61, 140 NE 265; Bon v. Graves, 
216 Mass. 440, 103 NE 1023; Hood 
Adams, 124 Mass. 481, 26 AmR 
Montague v. Dawes, 14 Allen 


Mich.—Louder v. Burch, 47 Mich. 
109, 10 NW 129; Grover v. Fox, 36 
Mich. 461. 

Miss.—McPherson v. Davis, 95 
Miss. 215, 48 S 625; Herring v. Sut- 
ton, 86 Miss. 283, 38 S 235; Elmslie 
v. Mayor, 35 S 201; Smith v. Deeson, 
14S 40. 

Mo.—Lunsford v. Davis, 300 Mo. 
508, 254 SW 878; Borth v. Proctor, 
219 SW 72; Hurst Automatic Switch, 
ete., Co. v. St. Louis Trust Co., 216 
sw 954; Hendricks v. Calloway, 211 
Mo. 536, 111 SW 60; Montgomery v. 
Miller, 131 Mo. 595, 33P eS Ww L655 
Keiser v. Gammon, 95 Mo. 217, 8 
SW 377; Martin v. Paxson, 66 Mo. 
260; Stoffel v. Schroeder, 62 Mo, 147; 
Miltenberger vy. Morrison, 39 Mo. 71; 
Barnard v. Duncan, 38 Mo. 170, 90 
AmD 416. 

N. C.—Berry v. Boomer, 180 N. C. 
67, 103 SE 914; Sanderlin v. Cross, 
172 INGSEO a4, 90 SE 213; Hayes v. 
Pace, 162 N. Cc 288, 78 SE 290; Davis 
Vv. Keen, 142 N.C. 496, 55 SE 359. 

Tenn.—Myers v. James, 2 Lea 159. 

Tex.—Reisenberg v. Hankins, (Civ. 
A.) 258 SW 904; Zeiss v. First State 
Bank, (Civ. A.) 189 SW 524. 

Eng.—Matthie v. Edwards, 2 Coll. 
465, 33 EngCh 465, 63 Reprint 817; 
Davey v. Durrant, 1 De G. & J. 535, 
58 EngCh 414, 44 Reprint 830. 
= &,'@=——Carter v, Bell, ‘21 B.C. 55, 
214 DomLR 248, 31 WestLR 1, 8 
WestWkly 47; Huson v. Haddington 
island Quarry Co:, Ltd, 16 B. C. 98, 
16 WestLR 226. 

Ont.—Re British Canadian Loan, 
ete., Co., 16 Ont. 15; Re Gilchrist, 11 
Ont. 537; Howard v. Harding, 18 
Grant Ch. 181; Richmond v. Evans, 
8 Grant Ch. 508. 

[a] Conditions rendering sale im- 
proper.—A trustee’s sale of property 
during the Civil War and while it 
was in the military occupation of the 
United States, so that the public 
could not enter for the purpose of ex- 
amining it, has been set aside. Green 
v..Alexander, 7 D. C. 147. 

Conduct of sale generally see supra 
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parties." 


§§ 1415-1417. 

63. Walker v. Carleton, 97 Ill. 582. 

64. Yarbrough v. Thornton, 147 
Ala, 221, 42 S 402; Sullivan v. Mc- 
Laughlin, 99 Ala. 60, 11 S 447; Jose 
Realty Co. v. Pavlicevich, 164 Cal. 
GAS A BONE 6. 

Time of sale see supra §§ 1378, 
1411-1413. 


65. Ala.—Liddell v. Carson, 122 
Ala. SLS5926 S 133. 

Ark.—Doniphan Lumber Co. v. 
Wenzel, 94 Ark. 149, 126 SW 710. 

Ill—Redmond v. Packenham, 66 
Til. 434. 

Miss.—Hesdorffer vy. Welsh, 127 
Miss. 261, 90 S 3. 

Va.—Rossett v. Fisher, 11 Gratt. 


(52 Va.) 492. 

Eng.—Jenkins v. Jones, 2 Giffard 
99, 66 Reprint 43. 

Effect of payment or tender on 
iti to foreclose see supra §§ 1068, 

66. 
LOM Ont: 


Supreme Ct. I, O. EF. v. Pege, 
Pre 254; See also supra 
§' 1352. 


67. Boyd v. Hillis, 11 Iowa 97; 
Ellsworth v. Lockwood, 42 N. Y. 89. 
But see infra note 85. 

D. 


68. C.—Wheeler v. McBlair, 5 
App. 375. 
Md.—Webster v. Williams, 143 Md. 


162, 121 A 913; Reeside v. Peter, 33 
Md. 120. 

Mass.—Briggs v. Briggs, 135 Mass. 
aoe Drinan v. Nichols, 115 Mass. 
35 


Minn.—Peaslee v. Ridgway, 82 
Minn. 288, 84 NW 1024; Swain v. 
Lynd, 74 Minn. 72, 76 NW 958; Lowell 
v. North, 4 Minn. 32. 

5 Se rire v. Pfeiffer, 4 Yeates 

03. 

But see Metters v. Brown, 9 Jur. 
N. S. 958 (where it is said that the 
sale should not be set aside, even 
where there was a serious irregu- 
larity in the notice, if no fraud is 
shown, and the purchaser has taken 
possession and spent money ‘on the 
property). 

Notice of sale generally see supra 
§§ 1385-1410. 

69. Root v. King, 91 Mich, 488, 51 
NW 1118; Peterson v. Ceylon First 
Nat. Bank, 162 Minn. 369, 203 NW 53, 
42 ALR 1185; Schwarz v. Kellogg, 
(Mo.) 243 SW 179; Coons v. North, 27 


Moy 3s) Bunton “vy. lelshy 102) N.2 C: 
28, 8 SE 890. 
70. Equitable Trust Co. v. Fisher, 


106 Ill. 189; Stine v. Wilkson, 10 Mo. 
75; De Young v. Koehler, 181 Wis. 
415, 194 NW 490; Parsons v. Ryan, 
7 Newfoundl. 655. 

Necessity of strict compliance with 
power see supra § 1415. 

71. Ala.— Farmers’ Sav. Bank vy. 
Murphree, 200 Ala. 574, 76 S 932. 

Cal.—Dawes v. Tucker, 178 Cal. 46, 
A PMO 68s 


D. C.—Lawson v. Bailey, 50 App. 
311, 271 Fed. 544; Mutual F. Ins. Co. 
v. Barker, 17 App. 205. 

Ga.—Payton v. McPhaul, 128 Ga. 
510, 58 SE 50, 11 AnnCas 1638. 

Ill.—Burns v. ‘Middleton, 104 Ill. 
411; Booth v. Wiley, 102 Ill. 84; 


Watson v, Sherman, 84 Ill. 263; John- 
son v. Visnuskki, 72 Ill. 591. 
Md.—Holton Park Co. v. Gary, 133 
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the sale should not be set aside on the ground of 
mere informalities or irregularities not affecting 
the right to sell or the substantial rights of the 
Equity will not set aside a sale merely 
on the ground that the property was encumbered 
with other mortgage and judgment liens, at least if 
there appears to be no controversy as to the amount 
and priority of such liens,’* and the property sold 
for the full value,** although the existence of an 
encumbrance in an amount much greater than the 
price for which the property sold has been held 
ground for rescission." 
aside because the notes secured were not filed, where 


Nor will the sale be set 


IV O09, ebO be Ar wey7 pls 
Mooyer, 82 Md. 649, 33 A 2 

Mass.—Flynn v. Curtis, ws Lum- 
ber Co., 245 Mass. 291, 139 NB 533; 
Brown v. Wentworth, 181 Mass. 49, 
62 NE 984; Austin v. Hatch, 159 Mass, 
198, 62 NE -95. 

Minn.—Kleinman v. Neubert, 142 
Minn. 424, 172 NW 315. 

Miss.—Weir v. Jones, 84 Miss. 602, 
3608S 5335) Duntoni yv- Sharpe, 70 Miss. 
850, 12 S 800. 

Mo.—Markwell v. Markwell, 157 
Mo. 326, 57 SW 1078; Dunn v. Mc- 
Coy, 150 Mo, 548, 52 SW 21; Sumrall 
v. Chaffin, 48 Mo. 402; Woerther v. 
Backhoff, 12 Mo. A. 586. 

Nebr. 
ner, 73 Nebr. 319, 102 Nw 610. 

Eon H.-—Wheeler v. Slocinski, 131 A 

N. C.—Jessup v. Nixon, 186 N. C. 
100, 118 SE 908. 

N. D.—Bailey v. Hendrickson, 25 
N. D. 500, 148 NW 134, AnnCasi915C 


Lepper v. 


Taos Grove v. Great Northern Loan 
Co., 17,.N. D,, 352, 116 NW, 345, 1388 
AmSR 707. 

Ss. Wiarirseet eee: y. Amateur As- 
soc, 14° Sc 

Tenn. pa eee v. Hichbaum, . 4 
Baxt. 70. 


mane .—Eustis v. Frey, (Civ. A.) 204 

Va. aa fh ie v. French, 104-Va. 140, 
51 SE 180. 

W. Va.—FPence v. Jamison, 80 W. 
Va. 761, 94 SE 383; Corrothers, y. 
Harris, 23 W.Va. 177, 

Eng.—Bettyes v. Maynard, 49 L. T. 
Rep. N. S. 389. 

[a] Tllustrations.— (1) Claiming 
too large an attorney’s fee in notice 
of sale. Swenson v. Halberg, 1 Fed. 
444, 1 McCrary 96. (2) Defective 
but not injurious announcement by 
trustee at sale. Charles Green Real 
Est. Co. v. St. Louis Mut. House Bldg. 
Co: No: 3; 196 Mo. 9358.93, Swe alia: 
(3) Failure of trustee to take oath. 
Ferris y. Eichbaum, 4 Baxt. (Tenn.) 
70. (4) Insufficient waiver of power 
of sale. Lawler v. French, 104 Va. 
140, 51 SE 180. (5) Pendency of 
litigation, where it does not appear 
that property otherwise would have 
sold for higher price. Holton Park 
Co. -v. Gary, 133 Md. 509, 105 A: 751. 
(6) That auctioneer making sale did 
not have auctioneer’s license. Flynn 
v. Curtis, etc., Lumber Co., 245 Mass. 
291, 1389 NE 533. 

{b] Mistake of recorder (1) in 
copying provision of trust deed in 
regard to advertisement of notice of 
sale is not ground for vacating sale 
in action by one who purchased sub- 
ject to deed where there is no evi- 
dence that plaintiff was actually mis- 
led and sale was made in accordance 
with terms of trust deed. Dawes v. 
Tucker, 178 Cal. 46, 171 P 1068. (2) 
In such case plaintiff, is not entitled 
to presumption arising from con- 
structive notice that he examined 
record and was misled thereby. 
Dawes v. Tucker, supra. 

72. Lallance v. Fisher, 29 W. Va. 
512, 2 SE 775. 

73. Fairman v. Peck, 87, 111, 156. 

74 Oldenburg v. Regester, 118 
Md. 394, 85 A 411. 
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no application was made for that purpose and there 
is no denial of the amount due on them or their 
ownership; 7° nor because the sale was a hardship 
on the mortgagor, if the mortgagee acted in good 
faith and complied with the terms of his power."® 
So the fact that the purpose of the sale was to 
evade the defense of usury,’’ that it was made at 
an inauspicious time, as just after a disastrous over- 
flow,’® that a mistake was made in dating the notice 
of sale otherwise correct,’® that the debtor was ill 
at the time of the sale *® or died prior thereto,*? 
that an employee of the trustee bid on behalf of 
the purchaser,®? or that the sale was made on credit 
when the notice was for a cash sale,§* will not 
Among other cases 
where the grounds for setting aside the sale were 
held insufficient,S* it has been held that the sale 
will not be set aside for mere error of judgment in 
selling the property en masse instead of in pareels,*° 
if the property brought a fair price; ** and the 


justify setting aside the sale. 


75. Heider v. Bladen, 83 Md, 242, 
384 A 836. 
76. Carroll v. Hutton, 91 Md. 379, 


382, 46 A 967; Vahey v. Bigelow, 208 
Mass. 89, 94 NE 249; Learned v. Geer, 
139 Mass. 31, 29 NE 215; Robinson 
v. Amateur Assoc., 14 8S. C. 148; Jones 
v. Matthie, 11 Jur. 504. 

“The hardship, if any, results from 
the contract of the mortgagor, and a 
Court cannot relieve him from it 
without violating the rights of the 
mortgagee.”’ Carroll Vv. Hutton, 
supra, 

Hardship as affecting right to fore- 
close see supra § 1346. 

77. Irby v. Commercial Nat. Bank, 
203 Ala. 228, 82 S 478. 

78. Dunton v. Sharpe, 70 Miss. 
850, 12 S 800. 

79. Weyburn v. Watkins, 90 Miss. 
728, 44 S 145. 

; Tae of notice generally see supra 

80. Bowles v. Brauer, 89 Va. 466, 
16 SE 356. 

81. Bowles v. Brauer, Supra; Spen- 
Cer v. lee, 19 We Val 79. 

Death of mortgagor as affecting 
right to foreclose see supra § 1348. 


£2. Stockwell v, Barnum, 7 Cal. A. 
418, 94 P 400. 
83. Farmers’ Sav. Bank v. Mur- 


phree, 200 Ala. 574, 76 S 932. 

[a] For the reason that a sale on 
credit tends to increase the number 
of bidders, and enhance the price. 
Farmers’ Sav. Bank v. Murphree, 200 
Ala. 574, 76 S 932. 

Generally see supra §§ 1425-1427. 

84. See cases infra this note. 

[a] A sale will not be set aside 
because of: (1) Accident and surprise 
caused by failure to obtain money 
to pay debt. Dunn v. McCoy, 150 Mo, 
548,52 SW 21. (2) Accidental or 
negligent failure of ~™.rtgagor to at- 
tend sale. Hendrickson v. Hinckley, 
17” How. (U. S.) 4438, 15 Tl. ed. 123; 
Weld v. Rees, 48 Ill. 428; King v. 
Bronson, 122 Mass. 122. (3) Fact 
that owner did not know of pending 
sale, where notice required by stat- 
ute was given. Sargent v. Shu- 
maker, 193 Cal. 122, 223 P 464. (4) 
Fact that the lands were susceptible 
of division, and a sale of part of them 
might have discharged the mortgage. 
Dinkins v. Latham, 202 Ala. 101, 79 
S 493. (5) Fact that the trustee ina 
subsequent deed covering the same 
realty advertised it for sale at the 
same time and joined first trustee in 
such sale and in deed of conveyance, 
where conveyance by first trustee left 
nothing to be sold by second trustee. 
Pence v. Jamison, 80 W. Va. 761, 94 
SE 383. (6) Failure of mortgagee to 
pay mortgagor surplus after satisfy- 
ing mortgage debt, as required by 
statute. Kleinman vy. Neubert, 142 
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the same time.?? 


Minn. 424, 172 NW 315. (7) Mere 
possibility that creditors exist who 
may disturb the title proposed to be 
conveyed. Tolson v. Williams, 136 
Md. 611, 110 A 881. (8) Refusal to 
allow debtor further time in which to 
pay debt. Galusha v. Meserve, 58 
Cal. A. 174, 208 P 348. (9) Refusal 
to give credit for rentals due from 
mortgagee where indebtedness due 
under mortgage was not tendered and 
value of land was insufficient to pay 
debt if credit given. Hustis v. Frey, 
(Tex. Civ. A.) 204 SW 118. (10) Sale 
made in the winter time when bid- 
ders could not be expected to come. 
Wheeier v. Slocinski, (N. H.) 131 A 
598 (mortgagee for acting in pursu- 


ance of power of sale). (11) Sale 
made on market day. Shaw v. 
Smith; 107 Md. 523, 69 S 116... (12) 
Usury insufficient to invalidate 
power. Payton v. McPhaul, 128 Ga. 
510, 58 SH 50, 11 AnnCas 1635 (13) 


Other cases where grounds were held 
insufficient. Holton Park Co. v. Gary, 
130 Md: 509, 105A “7525 Barroll. tv. 
Benton, 121 Md. 174, 88 A 101; Talbot 
v. Gingras, 246 Mass. 356, 141 NE 
239; Flaherty v. Davenport, 160 Minn. 
157, 199 NW 904; Anderson v. Tay- 


lor,. (Mo.) 227 SW 84; McClurg v. 
McSpadden, 101 Tenn, 433, 47 SW 
698; Kennedy v. DeTrafford, [1897] 


A. C. 180; Dolman v. Nokes, 22 Beav. 
402, 52 Reprint 1163; Matthie v. Hd- 
wards, 11 Jur. 761. 

{[b] Injunction proceedings.—(1) 
A sale under power in a deed of trust, 
duly advertised for thirty days, will 
not be set aside because of an injunc- 
tion not served until after the land 
was “knocked down,’’ where the 
mortgagors, at whose instance in- 
junction issued, had no equity or 
interest to protect by injunction. 
Holden v. Houck, 176 N. C. 235, 96 
SE 1025. (2) A sale otherwise fair 
will not be set aside because, at the 
time, the debtor was prosecuting an 
appeal from an order refusing to 
grant him an injunction against the 


sale. Hitz v. Jenks, 16 App. (D. CG.) 
530. 
[c] Refusal to continue or delay 


sale.—(1) A sale by a trustee under 
a deed of trust will not be set aside 
because he refused to continue sale 
at debtor’s request, and on his repre- 
sentation that he was expecting to 
procure money to discharge the lien, 
where his similar representations 
had not been borne out. Pence v. 
Jamison, 80 W. Va. 761, 94 SE 383. 
(2) Where a trust deed did not give 
the grantor a right to notice or to be 
present at foreclosure sale, refusal 
of the trustee to delay the sale for 
a few minutes until the grantor 
could arrive, coupled with inade- 
quacy of price will not warrant va- 


[§ 1490] (2) Inadequacy of Price. 
quacy of price is not sufficient ground for setting 
aside a sale under a power in a mortgage or trust 
deed where the sale was lawfully made and rightly 
conducted, with full opportunity for competition in 
the bidding, and without fraud, partiality, or oppres- 


[§§ 1489-1490 


fact that only one bid was made is not necessarily 
ground for setting aside the sale,*’ although, where 
only one bidder is present and the property goes 
for an inadequate price, the sale has been set aside.88 
A sale and conveyance of land by a trustee cannot 
be set aside on the ground that he was an alien when 
the deed was made to him, and when he conveyed 
the land to the purchaser.*®? 

Invalidity as to part of property. Where the sale 
is unfairly conducted as regards some of th 
erty, the entire sale should be set aside, the rights 
of innocent parties not being involved, although 
no unfairness is-shown as to another tract sold at 


G_PTOp- 


Mere inade- 


cation, there being no showing that 
he would or could have protected his 
interest. Zeiss v, First State Bank, 
(Tex. .Civ, A.) 189° SW.524: 

[ad] Payment after sale—A pay- 
ment on a note secured by a trust 
deed, which payment was made after 
a sale, and was to be applied to the 
balance due on the original debt, if 
redemption was not made by a cer- 
tain day, is no ground for vacating 
the sale, where. the debtor has not 
carried out the contract. Lake v. 
Brown, 116 Ill. 83, 4 NE 773. 

Le] Tender after sale not 
ground for avoiding the sale. 
Stockwell v. Barnum, 7 Cal. A. 413, 
94 P 400..- 

{f] Secret instructions by note 
holder to trustee as to manner of sale 
do not justify setting aside of a 
deed by the trustee to an innocent 
purchaser for value. Potts v. Smith, 
(Mo.) 178 SW 881. 

[g] In Alabama a sale by the 
trustee cannot be set aside as invalid 
on the ground that the trust deed it- 
self was unlawful, as where the bene- 
ficiary, a foreign corporation, had not 
complied with the statutes of the 
state, Craddock vy. American Free- 
hold Land Mortg. Co., 88 Ala. 281, 7 
S 196; Sherwood v. Alvis,’ 83 Ala. 115, 
38 S 307, 3 AmSR 695. 

85. Mahone v. Williams, 89 Ala. 
202; Weber v. McCleverty, 149 Cal. 
316, 86 P 706; Givens v. McCray, 196 
Mo. 306, 983 SW 374, 113 AmSR 7386; 
Benkendorf v. Vincenz, 52 Mo. 441; 
Zeiss v. First State Bank, (Tex. Civ. 
ve 189 SW 524. But see supra note 


is 


ie 

[a] Sale of homestead with other 
parcelS en masse. Weber .v. Mc-: 
Cleverty, 149 Cal. 316, 86 P 706. 

Sale en masse or in parcels gener- 
ally see supra § 1422. 

86. Dozier v. Farrior, 187 Ala. 181, 
65 S 364. 

87. Anderson v. White, 2 App. (D. 
Cc.) 408; Taylor v. Weingartner, 223 
Mass. 2438, 111 NE 909; Bailey v. 
Hendrickson, 25 N. D. 500, 1483 NW 
134, AnnCas1915C 739. See also su- 
pra § 1436. 

{a] That the corporate mortgagee 
was the only bidder at foreclosure 
sale and was not personally present 
is insufficient ground for _ setting 
aside the sale. Flynn v. Curtis, etce., 
urokee Co.,, 245 Mass. 291, 139 INE 
33. 

88. Williamson v. Stone, 128 Ill. 
129, 22 NE 1005; Chilton v. Brooks, 
69 Md. 584, 16 A 273; Castner v. 
128 Mich. 241, 87 NW 


Ferguson v. Franklin, 6 
(20 Va.) 305. 

Lalor vy. McCarthy, 24 Minn. 
417. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


—— 
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sion.® 


resale. 


91. U. Si—Cross vv. “Allen; 141 U. | 
S528, 12 SCt 67, 35 L. ed. 843; Smith 
Vv. Black, AHERN) S. 308,76 SCt 50, 
29 L. ed. 398; Clark v. Eaton, 100 
U. S. 149, 25 L. ed. 573; Lawson v. 
Bailey, 50 App. (D. C.) 311, 271 Fed. 
541; Fletcher v. Ann Arbor R. Co., 
116 Fed. 479, 538 CCA 647; Riggs v. 
Clark, 71 Fed. 560, 18 CCA 242; Hag- 
oat v. Ranger, 15 Fed. 860, 4 Woods 
402. 

Ala.—Dinkins vy. Latham, 202 Ala. 
101, 79 S 493; Schloss v. Brightman, 
195 Ala. 540,-70 S 670; Pollock v. 
HMaigler,- 195. Ala.) 522, <70 S 258; 
Harmon v. Dothan Nat. Bank, 186 
Ala. 360, 64 S 621; Windes v. Rus- 
sell, 150 Ala. 625, 43 S 788; Ward v. 
Ward, 108 Ala. 278, 19 S 354. 

Ark.—Hamilton v. Rhodes, 72 Ark. 
625, 83 SW 351; Hudgins v. Morrow, 
47 Ark. 515, 2 SW 104. 

Cal.—Sargent v. Shumaker, 193 
Cal. 122, 223 P 464; Winbigler v. 
Sherman, 175 Cal. 270, 165 P 943; 
Savings, etc., Soe v. Burnett, 106 Cal. 
514, 39 © 9222; Kennedy v. Dunn, 58 


ia 
Cal, 339; Billings vw Farm Dev. Co., 


Especially is this rule applied where the 
inadequacy of the price appears to have been the 
result of the mortgagor’s own conduct or of his 
carelessness or indifference to his interests,9? or 
where it is not shown, with reasonable certainty, 
that the property would bring a larger price on a 
Inadequaey of price is, however, always 


(A.) 240 P 298; Stockwell v. Barnum, 
7 iCals Ass 413,94 P 400. 

Colo.—Lathrop v. Tracy, 24 Colo. 
382, 51 P 486, 65 AmSR 229; Love- 
land v. Clark, 11 Colo. 265, 18 P 544; 
Washburn v. Williams, 10 Colo, A 
13,050), 223. 

D. C—Mutual F. Ins. Co. v. Barker, 
17 App. 205; Hitz v. Jenks, 16 App. 
530; ‘Anderson v. White, 2 "App. 408; 
Fowler v. Taylor, 19 D. C. 456; Bailor 
v. Daly, 18 D. C. 175; Hitz v. National 
EaansiCo+ 10.) C. 170. 

Ga.—Croft v. Sorrell, 151 Ga. 92, 
106 SE 108. 

Jll.—Hoodless v. Reid, 112 Ill. 105, 
1 NE 118; Laclede Bank v. Keeler, 
109 Ill. 385; Cleaver v. Green, 107 
Ill. 67; Burns v. Middleton, 104 M11. 
411; Parmly v. Walker, 102 Ill. 617; 
Waterman v. Spaulding, 51 Ill. 425; 
Weld v. Rees, 48 Ill. 428; Booker v. 
Anderson, 35 Til. 66; Bowman v. Ash, 
36 Ill. A. 115 [aff 143 Tl. 649, 32 NE 
486 

fae ean cietoi v. Scott, 11 Iowa 
589. 

Ky.—Summers vy. Crofts, 145 Ky. 
456, 140 SW 684. 

Ma. —Holton Park Co. v. Gary, 133 
Md. 509, 105 A 751; McCarty v. Ham- 
-burger, 112 Md. 40, 75 A 964; Davis 
v. Blackiston, 108 Ma. 640, 71 A 89; 
Shaw v. Smith, 107 Md. 523, 69, A 
116; Carroll v. Hutton, 91 Ma. 379, 
46 A 967; Condon v. Maynard, 71 Md. 
601, 18 A 957; Chilton v. Brooks, 71 
Md. 445, 18 A 868; Horsey v., Hough, 
38 Md. 130; Harnickell v. Orendorff, 
35 Md. 341. 

Mass.—Gadreault v. Sherman, 250 
Mass. 145, 145 NE 49; McCarthy v. 
Simon, 247 Mass. 514, 142 NE 806; 
Porter v. Porter, 236 ‘Mass. 422, 128 
NE 795; Manning v. Liberty Trust 
Co., 234 Mass. 544, 125 NE 691, 8 
ALR 999; Downing v. Brennan, 232 
Mass. 535, 122) Nits 729397 Daylor: iv. 
Weingartner, 223 Mass. 243, 111 NE 
909; Turansky v. Weinberg, 211 Mass. 
324, 97 NE 755; Learned v. Geer, 139 
Mass. 31, 29 NE 215; Wing v. Hay- 
ford, 124 Mass. 249; King v. Bronson, 
122 Mass. 122. 

Mich.—Moss v.- Keary, 231 Mich. 
295, 204 NW 93; Blackwood v. Sak- 
winski, 221 Mich. 464, 191 NW 207. 

Minn.—Johnson vy. Cocks, 37 Minn. 
530, 35 NW 436. ‘ 

Miss.—Weyburn y. Watkins, 90 
Miss. 728, 44 S 145; Newman vy. Meek, 


Freem. 

Mo.—McDaniel v. Sprick, 297 Mo./; 
424, 249 SW 611; Betzler v. James, 
227 Mo. 375, 126 SW 1007; Charles 
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Green Real Est. Co. v. St. Louis Mut. 
Uouse Bldg: Co. No. 38, 196 Mo. 358, 
93 SW aLLEr Markwell v. Markwell, 
157 Mo. 326, 57 SW 1078; Reynolds 
v. Kroff, 144 Mo. 4338, 46 Sw 424; 
Keith v. Browning, 139 Mo. 190, 40 
SW 764; Hardwicke vy. Hamilton, 121 
Mo. 465, 26 SW 342; Keiser v. Gam- 
mon, 95° Mo. 217, 8 SW 3877; Landrum 
vi Union Bank, 63 Mo. 48: Routt v. 
Milner, 57 Mo, A. 50; Kline v. Vogel, 
11 Mo. A. 211 [aff 90 Mo. 239, 1 SW 
733, 2 SW 408]; Million v. McRee, 
9 Mo. A. 344. 

N. J.—Hurley v. Pottash, 93 N, J. 
BLQHeLG eld WAR BS. 

N. Y.—Dutch v. Mead, 59 N. Y. 
628 mem [aff 36 N. Y. Super. 427]; 
Peo. v. New York Tax, etc., Comrs., 

Parsons v. 


59 ENS Yeuezis) smem; 
Rhodes, 22 Hun 80; Coudert v. De 
Logerot, 30 NYS 114. 

IN. §C==McNairs vivPopes? 100) NSC. 
404, 6 SH 234; Haines v. Cowles, 16 
N. C. 420. 

N. D.—Lunde v. Irish, 195 NW 
25; Bailey v. Hendrickson, 25 N. D. 
500, 143 NW 134, AnnCas1915C 739; 
Grove v. Great Northern Loan Co., 17 
N. D. 352, 116 NW 345, 1388 AmSR 


707. 

R. I.—Beacon Hill Land Co. v. 
Bowen, 33 R. I. 404, 82 A 81; Bab- 
cock v. Wells, 25 R. I. 30, 54 A 599. 

S. C.—Ex p. Alexander, 35 S. C. 
409, 14 SM 854; Robinson v. Amateur 
Assoc., 14 S. GC. 148. 


S. D.—Kaufman v. Farmers’ State 
Bank; 4550S.) Ds 515) (895 NW. Godt 
Loomis v. Stoddard, 42 S. D. 272, 173 
NW 859; T'renery v. American Mortg. 
Col, 12 [S71D575.06, e7SmNiwW 2991. 

Tex.—Thornton Vv. Goodman, 
(Commn. A.) 216 SW 147 [rev (Civ. 
A.) 185 SW 926]; Reisenberg v. Han- 
kins, (Civ. A.) 258 SW 904; Boyd v. 
Johnson, (Civ. A.) 233 SW 864; Eus- 
tis: Vv. Frey}: (Give) A!) °204_Siw 1185 
Zeiss v. First State Bank, (Civ. A.) 
189 SW 524; Evants v. Erdman, (Civ. 
A.) 153 SW 929; Seip v. Grinnan, 
(Civ. A.) 36 SW 349; Shaw v. Hollo- 
way, 13 Tex. Civ. A. 254, 35 SW 800. 

Va.—Hopkins v. Givens, 119 Va. 
578, 89 SE 871; Old Dominion Inv. Co, 
v. Moomaw, 25 SE 540. 

W. Va.—Pence v. Jamison, 80 W. 
761, 


Va. 94 SH 383; Lallance v. 
Fisher, .29 W. Va..512, 2 SH 775; 
Bradford v. McConihay, 15 W. Va. 
132. 


Wis.—Maxweil v. Newton, 65 Wis. 
261, 27 NW 31. 

Hng.—Haddington Island Quarry 
Cosfiita: verHiusony FLOM TAN C223 
Kennedy v. De Trafford, [1896] 1 Ch. 
762; Warner v. Jacob, 20 Ch. D. 220, 
18 ERC 452. 

Man.—Saltman v. McColl, 12 West 
LR 146 [app dism 19 Man. 456] 

Ont.—Kaiserhof Hotel] Co. v. Zuber, 
25 Ont. L. 194, 20 OntWR 582, 9 
DombLR 877" fatt 23 tOnt.sl.. 481," 2 
OntWN 941, 18 OntWR 883, and app 
dism 46° Can. S. C. 651, 23 OntWR 
305]; Kenney v,. Barnard, 2 OntWN 
470, 17 OntWR 889. 

Newfoundl.—Parsons vy. 
Newfoundl. 655. 

[a] “Mere inadequacy of price” 
means simply an inequality in value 
between the subject matter and the 
price. Sargent v. Shumaker, 193 Cal. 
122, 223 P 464. 

[b] Standing alone, mere inade- 
quacy of price is not a ground to 
vaeate the sale. Hunter v. High- 
land Land Co., 123: Md. 644, 91 A 697. 

oa. I<ennedy v. Dunn, 58 Cal. 339; 
King ‘v. Bronson; 122 Mass. 122; 
Taylor v. Von Schraeder, 107 Mo. 
206, 16 SW 675; Jones v. Neale, 2 
Patt. & H. (Va.) 339. 


Ryan, 
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a circumstance to be considered in connection with 
other grounds of objection to the sale, and will be 
sufficient to justify setting the sale aside, when cou- 
pled with any other circumstance showing unfair- 
ness, misconduct, fraud, or even stupid management 
resulting in the sacrifice of the property. 
existence of financial stringency at the time of the 


The 


93. Colo.—Lathrop v. Tracy, 24 
Colo. 382, 51 P 486, 65 AmSR 229. 
Tl. —Parmly v. Walker, 102 MIil. 


617, 

Md.—Hunter v. Highland Land Co., 
123 Md. 644, 91 A 697 

Mich.—Farmers’ Bank v. Quick, 71 
Mich. 534, 39 NW 752, 15 AmSR 580. 

Mo.—Keiser Vv. Gammon, 95) Mio: 

217 8 Siw ste 

Va.— Lawler v. French, 104 Va. 140, 
51 SE 180. 

W. Va.—Atkinson v. Washington, 
Boe College, 54 W. Va. 32, 46 SE 

Ont.—Kaiserhof Hotel Co. v. Zu- 
ber, 25 Ont. L. 194, 20 OntWR 582, 
9 DomiR* 877%" [aft 23 (Ont) “Ee 48a5 
2 OntWN 941, 18 OntWR 883, and 
ore na 46 Can. S. C. 651, 23 OntWR 


[a] Inadequacy of price resulting 
from sale had at bad time of the year 
is not ground for vacating the sale, 
where the evidence shows that a re- 
sale would be only an experiment. 
Hunter v. Highland Land Co., 123 
Mad. 644, 91 A 627. 

[b] Mere opinion evidence among 
witnesses as to value of property 
will not justify the vacation of the 
sale, on the ground that the price 
obtained, which was less, was inade- 
quate. Hunter v. Highland Land Co., 
123 era 644, 91 A 697. 

U. S.—-Graffam v. Burgess, 117 
We %S 180, 6 SCt 686, 29 L. ed. 839. 

Ala.—New Brockton Bank v. Dun- 
navant, 204 Ala. 636, 87 S 105. 

Ark.—Hudgins v. Morrow, 47: Ark. 
ee 2 SW 104; Fry v. Street, 44 Ark. 


Cal.—Sargent v. Shumaker, 193 Cal. 
122, 223 P 464; Winbigler v. Sherman, 
175 Cal. 270, 165 P 943. 

1D, Ch 1a8iy Ve Jenks, 16 App. 530 
[rev on other grounds 185 U. S. 155, 
22 SCt 598, 46 L. ed. 851]; Fowler v. 
Taytor 19) D, Cy456: 

Ga.—Croft v. Sorrell, 151 Ga. 92, 
106 SE 108; Carr v. Graham, 128 Ga. 
622, 57 SH 875. 

Ill.— Hoodless v. Reid, 112 TUS O5s 
1 NE 118; Magnusson v. Williams, 
bl rh a 450; Hoyt v. Pawtucket Sav. 
Inst., 110 Ill. 390; Pestel v. Primm, 
109 Ill. 353; Cleaver v. Green, 107 Ill. 
67; Equitable Trust Co. v. Fisher, 106 
Ill. 189; Ventres v. Cobb, 105 Ill. 33; 
Webber v. Curtiss, 104 Ill. 309; 
MepDs v. Sharpe, 32 Ill. 13. ar 

y.—Summers v. Crofts, 145 Ky. 
156° 40 SW 684. 

Md.—Long v. Worden, 128 A 745; 
Chew v. Baker, 133 Md. 6387, 105 A 
756; Holton Park Co. v. Gary, 133 
Md. 509, 105 A 751; Chilton v. Brooks, 


69 Md. 584, 16 ‘A 273; Loeber v. 
Eckes, 55 Md. 1; Horsey v. Hough, 38 
Md. 130. 


Mass.—Clapp v. Gardner, 237 Mass. 
187, 130 NE 47; Radley v. "Shackford, 
226 Mass. 435, 115 NE 924; Learned 
v. Geer, 139 Mass. 31, 29 NE 215; 
Briggs v. Briggs, 135 Mass. 306; 
Thompson v. Heywood, 125 Mass. 
401; King v. Bronson, 122 Mass. 122; 
Howard v. Ames, 3 Metc. 308. 

Mich.—Norton v. Tharp, 53 Mich. 
146, 18 NW 601; Fix v. Loranger, 50 
Mich. 199, 15 NW 81; Culbertson v. 
Young, 50 Mich. 190, 15 NW 77. 

Ric ea wee v. McCarthy, 24 Minn, 
the 

Miss.—MecPherson v. Davis, 95 
Miss. 215, 48 S 625; Helm v. Yerger, 
61 Miss. 44; Martin v. Swofford, 59 
Miss. 328. 

Mo.—Guels v. Stark, 264 SW 693; 
Lunsford v. Davis, 300 Mo. 508, 254 
SW 878; Schwarz v. Kellogg. 243 SW 
179; Miles v. Popp, 192 Sw 424; 
Orr v. McKee, 134 Mo. 78, 34 SW 1087; 
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sale is not a circumstance which will strengthen in- 
adequacy of price as a ground for setting a sale 
Nor will the sale be set aside for inade- 
quacy coupled with the insanity of the mortgagor at 
the time of the 3 Ooi although there is authority 


aside.®® 


to the contrary.*” 


Fraud, sl epee or mismanagement presumed 
Where the price realized at 


from gross inadequacy. 


Holdsworth v. Shannon, 113 Mo. 508, 
35 AmSR 719; Mann v. Best, 62 Mo. 
491; Stoffel v. Schroeder, 62 Mo. 147; 
Vail v. Jacobs, 62 Mo. 130; Kline v. 
Vogel, 11 Mo. A. 211 [aff 90 Mo. 239, 
1,=SW 733, 2: SW? 408]; Meyer =v. 
Kuechler, 10 Mo. A. 371; Million v. 
McRee, 9 Mo. A, 344; Meyer v. Jeffer- 
son Ins. Co., 5 Mo. A. 245. 

Seu unite v. Gaylord, 1 Nev. 
123. 

N. J.—Montclair Bldg., etc., Assoc. 
Ve Warmer (hs) 67) Al 852: 

N. Y.—Soule v. Ludlow, 3 Hun 503, 
6 Thomps. & C, 24; Leet v. McMas- 
fer, 51 Barb. 236; Murdock v. Empie, 
9 AbbPr 283, 19 HowPr 79; Banta v. 
Maxwell, 12 HowPr 479; Jackson v. 
Crafts, 18 Johns, 110; Jencks v. Alex- 
ander, 11 Paige 619. 

N. C.—Davis v. Keen, 142 N. C. 
ee 55 SH 359. 

D.—Lunde v. Irish, 195 NW 825; 

Hedin v. Lee, 21 N. D. 495, 131 NW 

R. I.—Beacon Hill Land Co. v. 
Bowen, 33 R. I. 404, 82 A 81; Babcock 
Ve vuells, 25 Rut: 23, 54 Aid 96,: 105 
AmSR $848; Galvin v. Newton, 19 
Ride. £76; 36) A “3. 

Ss. D.—Stacy v. Smith, 9 S. D. 137, 
68 NW 198; Middlesex Banking Co. v. 


Lester, 7 S. D. 333, 64 NW 168. 
y Tenn.—Meath v. Porter, 9 Heisk. 
24. 


Tex.—Klein v. Glass, 53 Tex. 37; 
Reisenberg v. Hankins, (Civ. A.) 258 
SW 1904. 

W. Va.—Hope v. Valley City Salt 
Cowes. Wk Vanuieo. 

Wis.—Newman v. Ogden, 82 Wis. 
53, 15 NW 1091; Maxwell v. Newton, 
65 Wis. 261, 27 NW 31; Encking v. 
Simmons, 28 Wis. 272. 

Eng.—Ferrand v. Clay, 1 Jur. 265; 
oonee v. Linton, 44 L. T. Rep. N. S 

B. C.—Huson v. Haddington Island 
Quarry. Cor, Tstd., 1658 C., 98; 16 aWiest 
LR 226. 

Ont.—Dufresne v. Dufresne, 10 Ont. 
ae Latch v. Furlong, 12 Grant Ch. 
30 


[a] Tillustrations.—(1) Where the 
beneficiary of a deed of trust, by 
means of the collusion of the trustee, 
was enabled to purchase the property 
at much less than its actual value to 
the prejudice of junior lienholders, 
the sale may be vacated. Hayes v. 
Pace, 162 N. C. 288, 78 SH 290. (2) 
Where the trustee under a trust deed, 
among other things, made a sale at 
an unusual hour, and the property 
was bid in for one hundred thousand 
dollars short of its actual worth, the 
court properly set the sale aside. 
Lunsford v. Davis, 300 Mo. 508, 254 
SW 878. (8) Where a trustee in a 
deed of trust conspired with his 
partner to prevent competition and 
on foreclosure bought in land for less 
than its value, the holder of the note 
secured by deed of trust is entitled 
to have the sale vacated. Miles v. 
Popp, (Mo.) 192 SW 424. 

{b] Suppression of bidding.—(1) 
If the successful bidder induces 
others present not to bid or to with- 
draw their bids, and the price igs 
inadequate, the sale will be set aside. 
Chew v. Baker, 133 Md. 637, 105 A 
156; Dover v. Kennerly, 44 Mo. 145; 
Fenner v. Tucker, 6 R. I. 551. (2) In- 
adequacy of price, coupled with the 
fact. that there was a secret agree- 
ment to suppress competition made 
between the mortgagee or trustee and 
others, is ground for setting aside 
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the sale aside. 


case necessarily depends upon its own peculiar 
The sale will not be set aside where there. 
dispute as to the market value. of 


facts.9? 
is a substantial 


the sale. Mapps v. Sharpe, 32 Ill. 13; 
Williamson’v. Stone, 27 Ill. A. 214 
{aff 128 Ill. 129, 22 NE 1005]; Brad- 
ley v. Tyson, 33 Mich. 337. 

[c] Sale of the property sepa- 
rately when it should be sold en 
masse may authorize setting aside 
the sale, when coupled with inade- 
quacy of price. Lalor v. McCarthy, 
24 Minn. 417. 

[d] Sale of separate tracts en 
masse, thereby realizing a price much 
less than the real value, is ground for 
setting aside the sale. New Brock- 
ton Bank v. Dunnavant, 204 Ala. 636, 
87 S 105; Dozier y. Farrior, 187 Ala. 
181, 65 S 364. 

{e] Irregularity coupled with in- 
adequacy which will authorize set- 
ting sale aside (1) must be such as 
affirmatively appears to have con- 
tributed to the inadequacy. Sargent 
v. Shumaker, 193 Cal. 122, 223 P 464. 
(2) Hence the fact that the sale was 
made in an inaudible tone and a hur- 
ried manner would not avail without 
showing that the purchaser was 
thereby prevented from making the 
bids that he desired, or that any 
other person was ready, able, and 
willing to bid, or was present. Sar- 
gent v. Shumaker, supra. 

95. Lathrop v. Tracy, 24 Colo. 382, 
51 P 486, 65 AmSR 229; Newman vy. 
Meek, Freem. (Miss.) 441, 


eas Meyer v. Kuechler, 10 Mo. A. 
97. James v. Chaney, (Tex. Civ. 


A.) 154 SW 679. 

98. U. S.—Cross v. Allen, 141 U.S. 
528, d2SCt 6%, 35 Wn) ed: 843-"Clark 
y. Haton, 100 U. S. 149, 25 Lied. 578. 

Colo.—Martin v. Barth, 4 Colo. A. 
346,506 Par, 

D. C—Fowler vi ‘Taylor, 19) D/C, 
456; Bailor v. Daly, 18 D.C. 175. 

Ill.—kKerfoot v. Billings, 160 fll. 
563, 43 NE 804; Hoodless v. Reid, 112 
Hy .105, 1 NE 1283.’ Magnusson’. wv. 
Williams, 111 Ill. 450; Jenkins v. 
Pierce, 98 Ill. 646; Booker v. Ander- 
son, (35 Til. 66; 

Md.—Holton Park Co, v. Gary, 133 
Mads 7509) 7 10dse Ate ol eChultont ave 
Brooks, 69 Md. 584, 16 A 273; Loeber 
v. Eckes, 55 Md. 1; Horsey v. Hough, 
38 Md. 130; Hubbard v. Jarrell, 23 
Md. 66. 

Mich.—Nugent vy. Nugent, 54 Mich. 
557, 20 NW 584. 


Miss.—Hesdorffer  v. Welsh, 127 
Miss. 261, 90 S 38. 

N. J.—Hurley v. Pottash, 93 N. J. 
Eq. 167, 115 A 875: 

Tex.—-Seip: ) vs. 'Grinnan}; (Civ, jAS 
36 SW 349. 

Va.—Hopkins v. Givens, 119 Va. 


578, 89 SE 871. 

W. Va.—Pence v. Jamison, 80 W. 
Va, 761, 94 SE 383; Lallance vy. Fisher, 
OREN: VGN De, eee SE me: Hope v. 
Valley City Salt Co., 25 W. Va. 789; 
a eae Vv. McConihay, 15) W.Va. 

Hng.—Haddington Island Quarry 
Co.,; itd. vi Huson, (1911) Ae) 722. 

Newfoundl.—Farscns vy. Ryan, 7 
Newfoundl. 655. 

See Schloss v. Brightman, 195 Ala. 
540, 70 S 670, 673 [cit Cyc]. 

[al Inadequacy must be so gross 
as to indicate some mistake or un- 
fairness, for which the purchaser or 
the trustee or mortgagee was respon- 
sible. Hunter v. Highland Land Co., 
123 Md. 644, 91 A 697. 

[b] Evidence held insufficient to 
show that the inadequacy of price 
resulted from fraud or unfairness of 
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the sale was so grossly inadequate as to shock the 
conscience, it may by itself raise a presumption of 
fraud, trickery, unfairness, or culpable mismanage- 
ment, and therefore be sufficient ground for setting | 


In determining this question each 


mortgagee. 
123 


the purchaser or the 
Hunter v. Highland Land Co., 
Md. 644, 91 A 697. 

99. See cases infra this note. 

[a] Inadequacy held sufficient to 
warrant setting aside sale.—Clapp v. 
Gardner, 237 Mass. 187, 130 NE 47 
(property worth two thousand dol- 
lars sold for fifty dollars); Hesdorffer 
v. Welsh, 127 Miss. 261, 90 S 3; Mid- 
dleton v. Baker, 262 Mo. 398, 171 SW 
328 (sale for four per cent of value); 
Holdsworth vy. Shannon, 113 Mo. 508, 
21 SW 85, 35 AmSR 719 (property 
reasonably worth four hundred dol- 
lars sold for one hundred and twenty- 
one dollars); Vail v. Jacobs, 62 Mo. 
130 (price was little more than one 
tenth the value of the property); 
Meyer v. Jefferson Ins. Co., 5 Mo 
A, 245 (property brought one ‘fifth its 
cash value); Runkle v. Gaylord, 1 
Nev. 1238 (price one third the value 
of the estate); Stacy v. Smith, 9 S. D. 
137, 68 NW 198 (property worth six 
hundred dollars sold for ten dollars 
and sixty cents and costs); Thornton 
v. Goodman, (Tex. Civ. A.) 185 SW 
926 [rev on other grounds (Commn. 
A.) 216 SW 147] (property worth 
over four thousand dollars sold for 
one thousand dollars); Domville v. 
Berrington, 2 Y. & C. Exch. 723, 160 
Reprint 585 (biddings opened on an 
advance of £365 on £7,300). 

[b] Inadequacy held insufficient 
to warrant setting aside sale.— 
Hamilton v. Rhodes, 73 Ark. 625, 83 
SW 351 (where property appraised 
at four hundred dollars was sold for 
three hundred and thirty dollars); 
Fighiera v. Radis, 180 Cal. 660, 182 
P 418; Stockwell v. Barnum, 7 Cal. A. 
413, 94 P 400 (property worth thirty- 
five hundred dollars sold for two 
thousand and thirty-nine dollars); 
Mutual F. Ins. Co. v. Barker, 17 App. 
(D. C.) 205 (property sold for nine 
thousand five hundred dollars which 
the owner had offered to sell for 


fourteen thousand dollars); Ander- 
son v. White, 2 App. (D. C.) 408 
(ands worth thirty-five thousand ~ 


dollars sold for twenty thousand one 
hundred dollars); Hoyt vy. Pawtucket 
Sav. Inst., 110 Ill. 390 (and sold for 
five thousand two hundred and fifty 
dollars with two thousand dollars of 
unpaid taxes, which witnesses testi- 
fied was worth fifteen thousand dol- 
lars, but was afterward sold for 
twelve thousand dollars); Parmly v. 
Walker, 102 IJl. 617 (land on which 
ten thousand dollars had formerly 
been loaned, and which was sold sev- 
eral years after the mortgage sale 
for eighteen thousand dollars, 
brought six thousand dollars at fore- 
closure); Weld v. Rees, 48 Ill. 428 
(in which case the land brought two 
thirds its value); Mahoney v. Macku- 
bin, 52 Md. 357 (anda brought nearly 
the value at which it was assessed 
for taxes); Stevenson v. Dana, 166 
Mass. 168, 44 NE 128 (and sold for 
one fifth its value); Austin v. Hatch, 
159 Mass. 198, 34 NE 95 (land worth 
five thousand dollars sold for two 
thousand five hundred and twenty- 
five dollars); Page v. Kress, 80 Mich. 
85, 44 NW 1052, 20 AmSR 504 (where 
mortgaged property fairly worth nine 
hundred dollars is sold on foreclosure 
for eight hundred and ninety dollars, 
the fact that a person who was pres- 
ent at the first sale-is willing to bid 
one thousand dollars is no ground for 
ordering a resale); Schwarz v. Kel- 
logg, (Mo.) 243 SW 179 (land sold for 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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the property or as to the fairness of the price paid. 
Where the right of redemption is not cut off by the 
sale, the courts are more reluctant to set it aside 
for inadequacy of price than where the sale bars the 
right altogether.? : 

_ Statutory requirements. Under a statute pro- 
viding that real property shall not be sold under 


mortgages for less than two thirds of its appraised ’ 


value and that the appraiser shall view and appraise 
the property and make a written report,’ a sale 
under the power for less than two thirds of the 
appraised value is void.t In making such appraise- 
ment the appraisers cannot deduct encumbrances 
from the appraised value.® 

Mortgagor or cestui que trust as purchaser, The 
rule that mere inadequacy of price without un- 
fairness, fraud, or misconduct will not warrant set- 
ting aside the sale® is applicable, even though the 
mortgagee or beneficiary becomes the purchaser.’ 
Nor will an offer by the grantors in a trust deed 
to pay the debt and expenses incident to the sale 
warrant setting aside the trust deed for mere in- 
adequacy of price, although the beneficiary was the 
purchaser and has not disposed of the property.® 
A mortgagee cannot be held to have purchased at an 
inadequate price where he bid an amount equal to,° 
one third to one fourth its value); | purchase). 
Roby v. Smith, 261 Mo. 192, 168 SW] 2. 
965 (and sold for one fourth of 
value); Prather v. Hairgrove, 214 Mo. 


142, 112 SW 552 (and worth one 
thousand to fifteen hundred dollars 
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lowa.—Sigerson y. Sigerson, 71 15. 
Iowa 476, 32 NW 462: 


[41 C’J.] 1029: 
or in excess of,'° the mortgage debt. But a mort- 
gagee is held to a higher degree of care and diligence 
in obtaining bidders than would be required of a 
trustee, in cases where he purchases the property 
at his own sale.1t Where the sale to the mort- 
gagee 1s grossly inadequate, the mortgagor is en- 
titled to have the sale set aside, or to be credited 
with the fair value of the property.?2 

[§ 1491] ¢. Conditions Precedent.13 It has been 
held that relief will not be granted to complainant 
unless his bill is accompanied by an offer to redeem 
or to pay the amount due under the mortgage,!* even 
when the sale is alleged to be fraudulent.15 The 
general rule, however, is that such offer is not nee- 
essary when the sale is attacked as fraudulent or 
illegal,‘® but that it is essential where the sale is 
assailed on the ground of a mere informality or 
irregularity,” unless there are circumstances mak- 
ing such requirement inequitable.18 Where the sale 
is voidable, but not void, it can be set aside only 
where the party seeking relief is able to place the 
purchaser in statu quo, and offers to do so.19 Plain- 
tiff must refund any surplus actually received by 
him,?? and must return or offer to repay the pur- 
chase money,” although it has been held that the 
offer need not be made when the sale was absolutely 
see supra § 1431. 


Marvel v. Cobb, 200 Mass. 293, 
86 NE 260. 


Kan.—Babcock y. Canfield, 36 Kan. 16. Minnesota Mut. Inv. Co. v. 
: McGirr, 263 Fed. 847; Brewer v. 
Mich.—Cameron y. Adams, 31 Mich.| Harrison, 27 Colo. 349, 62 P 224; 


sold for eight hundred and thirty-two 
dollars); Markwell v. Markwell, 157 
Mo. 326, 57 SW 1078 (land brought 
one third of its value); Harlin v. 
Nation, 126 Mo. 97, 27 SW 330 Cand 
worth five hundred dollars brought 
one hundred dollars); Maloney v. 
Webb, 112 Mo. 575, 20 SW 683 (land 
brought half its value); Carter v. 
Abshire, 48 Mo. 300 (land brought one 
thousand six hundred dollars, and two 
years later the purchaser sold it for 
five thousand dollars); Hurley v. Pot- 
tash, 93 N. J.:Eq. 167,>115 A. 375 
(purchase for seven thousand five 


‘hundred dollars where another person 


offered to bid fifteen thousand dollars 
on resale); Monroe v. Fuchtler, 121 
N. G. 101, 28 SE 63 (property brought 
half its value); Pence v. Jamison, 80 
W. Va. 761, 94 SE 383 (sale for ap- 
proximately three fourths of esti- 
mated value); Copelan v. Sohn, 75 W. 
Va. 83, 82 SE 1016 (sale for one half 
highest estimated value); Lallance v. 
Bisher, 29 W. Va. 512, 2 SH 775 
(price was half the estimated value 
of the land); Bradford v. McConihay, 
15 W. Va. 732 (sale for one half the 
value); Huson v. Haddington Island 
Quarry Co., Ltd., 16 B. C. 98, 16 West 
LR 226 (property worth twenty thou- 
sand dollars sold for thirty-five thou. 
sand dollars); Saltman v. McColl, 19 
Man. 456 (sale for four thousand eight 
hundred and fifty dollars of property 
valued at seven thousand two hun- 
dred:-dollars); Hoehn v. Marshall, 44 
Ont. L. 241, 46 DomLR 149; Uren v. 
Confederation Life Assoc., 40 Ont. L. 
536 (sale for three hundred and fifty 
dollars a foot, of property worth four 
hundred dollars a foot); Chatfield v. 
Cunningham, 23 Ont. 153 (sale at 
foreclosure for nine thousand dollars 
and subsequent sale by purchaser of 
a part for eleven thousand dollars, 
leaving unsold a part worth two thou- 
sand dollars). 

1. Washburn v. Williams, 10 Colo. 
A. 158, 50 P 223; Anderson y. Taylor, 
(Mo.) 227 SW 84; Basnett v. Higgins, 
2 W. Va. 485. 

[a] Subsequent sale at increased 
price does not show inadequacy. <An- 
derson v. Taylor, (Mo.) 227 SW 84. 
See Williams v. Sneirson, 225 Mass. 
199, 114 NE 297 (where purchaser 
had improved the property after his 


426. 

Minn.—Johnson y. Cocks, 37 Minn. 
530, 85 NW 436. 

Wis.—Maxwell vy. Newton, 65 Wis. 
261, 27 NW 81. 

3. See statutory provisions. 

4. Ellenbogen v. Griffey, 55 Ark. 
268, 18 SW 126; Muller v. McCann, 50 
LOL ols PHG21: 

5. Ellenbogen v. Griffey, 55 Ark. 
268, 18 SW 126. 

6. See supra note 91. 

7. Cal.—Baldwin v. Brown, 193 
Cal. 345, 224 P 462; Glide v. Dwyer, 
83 Cal. 477, 23 P 706. 

D. C.—-Hitz v. National L. Ins. Go,. 
HOOD PCr 710.5 

Mo.—Landrum v. Union Bank, 63 
Mo. 48. 

N. D.—Bailey v. Hendrickson, 25 N, 


De 500, 143 NW 134, AnnCas1915C 
739. 

S. C.—Robinson v. Amateur Assoc., 
14 S.C. 148. 


S. D.—Kaufman vy. Farmers’ State 
Bank, 45 S. D. 515, 189 NW 511. 

Tex.—Thornton v. Goodman, 
(Commn. A.) 216 SW 147 [rev on 
another ground (Civ. A.) 185 SW 
926]. 

8. Thornton v. Goodman, supra. 
“19, .uoomIs: Vv. (Stoddard, 4218S. sy 
272, 173 NW 859. 


10. Bailey v. Hendrickson, 25 N., 


D. 500, 
739. 

11. Loeber v. Eckes, 55 
Horsey v. Hough, 38 Md. 130. 

12. Rohrer v. Strickland, 116 Va. 
Woo ese Sl, Vel 

13. Generally see Cancellation of 
Instruments §§ 89-114. 

14. Jackson v. Blankenship, 213 
Ala. 607, 105 S 684; Schwarz v. Sears, 
Walk, (Mich.) 170; Goldsmith v. Os- 
borne,'1 Edw. (N. Y.) 560; Cotton v. 
Horton, 22 N. D. 1, 182 NW_ 225. 

[a] Quieting title. — Where a 
mortgagor or his grantee sues to 
quiet title against the mortgage, on 
the ground of the insufficiency of the 
foreclosure, an offer to do equity by 
paying the mortgage, although 
barred by limitations, is a condition 
precedent, which he must meet. Cot- 
ton v. Horton, 22 N. D. 1, 132 NW 
225. 

Condition precedent to disaffirm- 
ance of sale to mortgagee or trustee 


148 NW 134, AnnCas1915C 
Mids; 


Meyer v. Jefferson Ins. Co., 5 Mo. A. 
ce Briggs vy. Hall i6 Ry Leoiiess 
A 177. 


17. Phenix Ins, Co. v. Rink, 110 
Ill. 538; Lipscomb v. New York L. 
Ins. Co., 138 Mo. 17, 39 SW 465; 
Kline v. Vogel, 11 Mo. A. 211 [aff 90 
Mo. 239, 1 SW 733, 2 SW 408]; Gil- 


lette v, Abrahams, 42 S. D. 316, 174 
NW 745. 

Conditions in decree see infra 
§ 1498 


18. Humboldt Sav. Bank v. Me- 
Cleverty, 161 Cal. 285, 119 P 82; Ax- 
man v. Smith, 156 Mo. 286, 57 SW 
105. 

[a] Dlustration.—Where a trustee 
in a deed of trust abused his discre- 
tion by selling the property as a 
whole after a parcel had, as home- 
stead, passed on the debtor’s death 
to his widow, and the homestead was 
worth five thousand dollars, while the 
balance of the property was worth 
fifty-seven thousand dollars, and the 
debt amounted to fifty-seven thou- 
sand six hundred and eighteen dol- 
lars and thirty cents, the widow, 
seeking to set aside the sale as to 
the homestead, was not required to 
offer to pay the entire debt secured 
by the deed of trust. Humboldt Sav. 
Bank v. McCleverty, 161 Cal. 285, 119 
P 82. 

19. Hanson v. Neal, 215 Mo. 256, 
114 SW 10738; Russell v. Roberts, 121 
N, C. 322, 28 SE 406. 

20. Brewer v. Nash, 17 R. I. 793, 
24 A 832. 

21. Adams v. Sayre, 76 Ala. 509; 
McDaniel v. Sprick, 297 Mo. 424, 249 
SW 611; Hanson v. Neal, 215 Mo. 256, 
114 SW 10738. 

[a] In Minnesota, under Gen. St. 
(1878) ¢ 75 § 25, providing that, in an 
action to set aside or test the validity 
of a foreclosure sale, plaintiff shall 
not be entitled to have judgment for 
the relief demanded nor recover pos- 
session of the land until he shall 
first pay or deposit to the court the 
amount for which the lands were bid 
off with interest, ete., such payment 
or deposit need not be made before 
the action is brought but is simply a 
condition precedent to the entry of 
judgment. Van Meter v. Knight, 32 
Minn. 205, 20 NW 142. 

Condition precedent to. disaffirm- 
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void,?? or where it was fraudulent and the purchaser 


was a party to the fraud.?° 


_[§ 1492] d. Limitations ** and Laches.?° 
states the time within which an application to set 
aside or avoid a mortgage foreclosure sale must be 
brought is limited by statute; 7° and generaliy the 
courts will refuse to grant this relief when there 
has been great and unreasonable delay, amounting 
or where the prop- 
erty has passed into the hands of an innocent third 
person.?® Notice of an irregularity will be presumed 
from the fact that the mortgagor has knowledge of 
the sale, as he is thereby put on inquiry,?® and is 


to laches, in seeking their aid,** 


ance of sale to mortgagee or trustee 
see supra § 1431. 
Sufficiency of offer see infra § 1494. 


22. Lerch v. Snyder, 2 Tex. Civ. | 
Ajr421, 21 SW 183. 
23.. Littell'v. Grady, 38 Ark. 584 


(the purchaser might be subrogated 
to the original lien of the mortgagee 


to. the extent of the money paid by 
him). 
24. Generally see Equity § 251; 


Limitations of Actions 37 C. J. p 666. 

25. Generally see Cancellation of 
SEAR ke §§ 81-85; Equity §§ 211- 
5.0. 


26. See statutory provisions; and 
cases infra this note. 

{a] Im Louisiana a difference in 
the date of a note and the mortgage 
securing it is cured by the prescrip- 
tion of five years. Jefferson v. 
Stringfellow, 148 La. 223, 86 S 774. 

[b] In Minnesota (1) there is a 
statute limiting the right to set 
aside a sale for irregularity in the 
notice or publication to five years. 
Lindquist v. Agre, 155 Minn. 20, 191 
NW 1010 (statutory bar held not 
waived); Mogan v. Carter, 54 Minn. 
141, 55 NW 1117; Bitzer v. Campbell, 
47 Minn. 221, 49 NW 691; Russell v. 
H. C. Akeley Lumber Co., 45 Minn. 
376, 48 NW 8. (2) The statute is 
not unconstitutional as against one 
in possession prior to the enactment 
of...the statute, where he was a 
stranger to the title. Fitger v. Al- 
ger, 130 Minn. 520, 153 NW 997. (3) 
But it does not apply to a void sale. 
Burke v. Backus, 51 Minn. 174, 53 NW 
458 (where there was an omission to 
record an assignment of the mort- 
gage before giving notice); Sanborn 
v. Eads, 38 Minn. 211, 36 NW 338; 
Bausman v. Kelley, 38 Minn. 197, 36 
NW. 333, 8 AmSR 661. (4) Where the 
sale is wholly void, the mortgagor is 
not required to bring an action to set 
it aside. Hull v. King, 38 Minn. 349, 
37, NW 792. (5) Under Rev. L. 
(1905) § 4478, a statutory foreclosure 
sale, of record and fair on its face, 
cannot be attacked after fifteen years. 


Finley v. Erickson, 122 Minn. 235, 
142 ae 198. 

27. U. S.—Fraker v. Houck, 36 
Fed. 403. 


Ala.—Kelley Realty Co. v. Mc- 
David, 211 Ala. 575, 100 S 872; Jones 
v. Caraway, 205 Ala. 327, 87 S 820; 
American Freehold Land Mortg. Co. 
Ve cieollard, Vr20 Alan wl 224 Sit 7365 
Lovelace v. Hutchinson, 106 Ala. 417, 
17 S 623; American Freehold Land 
Mortg. Co. v. Sewell, 92 Ala. 163, 9 
S 143, 13 LRA 299; Brunson vy. Mor- 
gan, 86 Ala. 598, 4 S 589; Thomas vy. 
Jones, 84 Ala. 302, 4 S 270; Ezzell v. 
Watson, 83 Ala. 120, 3 S 309; Welsh 
Wee Coleyss 82. VAlay:363,. 2 S 1.333 
Cooper v. Hornsby, 71 Ala. 62; Rob- 
inson v. Cullom, 41 Ala. 693. 


Ark.—Helena First Nat. Bank v. 


Waddell, 74 Ark. 241, 88 SW 417, 4 
AnnCas: 818. 

Cal.—Blcockley v. Fowler, 21 Cal. 
326, 82 AmD 747. 

Colo.—Smith v. Downey, 38 Colo. 
165088 Pilh9. 

Di. \C.—Walke v. prelate) 41 App. 
380: Levis v. Keng App. 230 
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bound to use diligence in discovering any defects 


in the proceedings.*° But it has been held that delay 


In some 


under 


ed. 728]; Wheeler v. McBlair, 5 App. 
sip [atti 72, W.aS: 1643 Imemyclgn Sey 
882 mem, 43 L. ed. 1182 mem]; 
Crutchfield v. Hewett, 2 App. 373. 

Ga. j i ete,’ So: 
v. Rountree, 14 Ga. A. 382, 80 SE 904. 

Ill.— Clary v. Schaack, 253 Ill. 471, 
97 NE 1070; Hastman v. Littlefield, 
164 Ill. 124,.45 NE 137; Cornell v. 
Newkirk, 144 Ill, 241, 33 NE 37; 
Irish v. Antioch College, 126 Ill. 474, 
18 NE 768, 9 AmSR 638; Hoyt v. 
Pawtucket Sav, Inst., 110 Ill. 390; 
Maher v. Farwell, 97 Ill. 56; Gibbons 
Ve (Hoag); 95. Tilly 457 Meany, tiv. 
Schenk, 88 Ill. 357; Bush v. Sherman, 
80 Ill. 160; Dempster v. West, 69 Ill. 
613; Hamilton v. Lubukee, 51 Ill. 
415, 99 AmD 562. 

Me.—Patten v. 
428. 

Mass.—Marvel v. Cobb, 200 Mass. 
293, 86 NE 360; Learned v. Foster, 
117 Mass. 365. 

Mich.—Hoffman v. 
Mich. 538, 55 NW 458. 

Minn.—Dimond v. Manheim, 61 
Minn. 178, 63 NW 495; Marcotte v. 
Hartman, 46 Minn. 202, 48 NW 767; 
Menard vy. Crowe, 20 Minn. 448. 

Miss.—Helm v. Yerger, 61 Miss. 44. 

Mo.—Mueller v. Becker, 263 Mo. 
165, 172 SW 322; Kelsay v. Farmers’, 
ete., Bank, 166 Mo. 157, 65 SW 1007; 
Baker v. Cunningham, 162 Mo. 134, 62 
Sw 445, 85 AmSR 490; Meier v. 
Meier, 105 Mo. 411, 16 SW 223; 
Moore v. Ryan, 31 Mo. A, 474; Kline 
v. Vogel, 11 Mo. A. 211 [aff 90 Mo. 
239,01) SW 7338, 29S W 40:8): 

N. M.—Cleveland v. Bateman, 21 
N. M. GTB. 158 P 648, AnnCasi$18E 
1011. 

N. Y.—Demarest v. Wynkoop, 3 
Johns. Ch. 129, 8 AmD 467; Bergen 
v. Bennett, 1 Cai. Cas. 1, 2 AmD 281. 

'N. C.—Jones v. Pullen, La INACS 
465, 20 SE 624; Joyner v. Farmer, 78 
N. C. 196. 

N. D.—Grove v. Great Northern 
loan Co,, 1% IN! D: 352, 116 NW *352; 
138 AmSR 707; Higbee v. Daeley, 15 
N. D. 339. 109 NW 3818; Power  v. 
Larabee, 3 N. D. 502, 57 NW 789, 
44 AmSR 577. 

S. D.—Nelson vy. Caspary, 46 S. D. 
632, 195 NW 552; Northwestern 
Morte. Trust Co. v. Bradley, 9 S. D. 
495, 70 NW 648; Deadwood First Nat. 
Bank v. Black Hills Fair Assoc. 2 
S. D. 145, 48 NW 852. 

Tex.—Parks v. Worthington, 101 
Tex. 505, 109 SW 909; Boyd v. John- 
son, (Civ. A.) 2838 SW 864. 

Va.—Hughes v. Caldwell, 11 Leigh 
(38 Va.) 342. 

W. Va.—Fowler v. Lewis, 36 W. 
Va. 112, 14 SE 447; Corrothers  v. 
Harris, 23 'W. Va. 177. 
Wis.—Raymond vy. Pauli, 21 Wis. 
5381; Bunker v. Rand, 19 Wis. 253, 
88 AmD 684. 
eee une v. Haston, [1900] 1 Ch. 

[a] If the mortgagor does not re- 
deem within the time allowed by law, 
the mortgagee may maintain a bill 
in equity to compel a divestiture of 
the legal title. Brunson vy. Morgan, 
84 Ala. 598, 4 S 589. 

[b] If the mortgagee conveys the 
estate to a bona fide purchaser before 


Pearson, 57 Me. 


Buschman, 95 


will not bar the action where it has not materially 
altered the situation of either 
dice, and no injury will result to those claiming 
the foreclosure.** 
laches depends on the facts of each case.” 
of two months,** six months,*+ eight months,*° or 
even two or three years under special circum- 
stances,*® has been held not to preclude relief. And 
even where the purchaser has made valuable im- 
provements, a mortgagor is not guilty of laches 
where he had no notice thereof, and brings suit 


party to his preju- 


What delay constitutes 
A delay 


the mortgagor exercises his right to 
redeem, the purchaser will hold the 
estate. Burns y. Thayer, 115 Mass. 
89. 

Action to disaffirm sale to mort- 
gagee or trustee see supra § 1431. 

Waiver of defects and irregularities 
by delay generally see supra § 1461. 

28. Ala.—American Freehold Land 
Mertg. Co. v. Sewell, 92 Ala. 163, 
ONS) 143 seer A 290. 

Ill.—Jenkins v. Pierce, 98 Ill. 646; 
Gibbons v. Hoag, 95 Ill. 45; Farrar 
Vaispayneeie Ill. 82: 

Mass.—Burns y. Thayer, 115 Mass. 
89. 

N. M.—Cleveland v. Bateman, 21 
N. M. GTS. 158 P 648, AnnCasi918E 
1011. 

N. C.—Averitt v. Elliot, 109 N. C. 
560, 13° SH 785. 

29. Marcotte v. Hartman, 46 Minn. 
202, 48 NW 767; Depew v. Dewey, 
2 Thomps. & C. 515, 46 HowPr 441 
[app dism 56 N. Y. 658 mem]. 

SO. Cornell v. Newkirk, 144 I11. 
241, 33 NE 37; Bush v. Sherman, 
80 Ill: 160. 

31. Walker v. Schultz, 175 Mich. 
280, 141 NW. 543; Guels v. Stark, 
(Mo.) 264 SW 693; O’Day v. Annex 
Realty Co., (Mo.) 191 SW 41. 

32. Helm v. Yerger, 61 Miss. 44; 
Cae infra this note; and notes 
33-43. : 

[a] In Alabama (1) the period of 
two years has been fixed by the 
courts as the limit of time for avoid- 
ing the sale, in the absence of un- 
usual circumstances. Cobern v. Co- 
bern, 212 Ala. 385, 102 S 609; Kelley 
Realty Co. v. McDavid, 211 Ala. 575, 
100 S 872; Cornelius v. Bishop, 205 
Ala. 503, 88 S 592; Jones v. Caraway, 
205 Ala. 327, 87 S 820; Dozier’ v. 
Farrior, 187 Ala. 181, 65 S 364; Canty 
v. Bixler, 185 Ala. 109, 64 S 583; Ran- 
dolph v. Vails, 180 Ala. 82, 60 S 
159; Pitts v. American Freehold Land 
Monts. 2Cos 7157 Alasi66,) Ai Sees 
Woodruff v. Adair, 131 Ala. 530, 32 
S 515; Askew v. Sanders, 84 Ala. 
356, 4 S 167; Hzzell v. Watson, 83 
Ala. 120, 3 S. 309. (2) In case of 
fraud, suit to set aside the sale must 
be brought within a reasonable time 
after the discovery of the fraud. 
Marsh v. Elba Bank, ete., Co., 207 
Ala. 558,93 S 604. (3) Time for 
disafirmance of sale to mortgagee 
or trustee See supra § 1431. 

33. Kelsay v. Farmers, ete., Bank, 
166 Mo. 157, 65 SW 1007. 

34. Bartlett v. Jenkins, 213 Ala. 
510, 105 S 664: 

35. Walker v. Carleton, 97 Ill. 582. 

36. Minnesota Mut.’ Inv. Co. v. 
McGirr, 263 Fed. 847. 

[a] Dlustration.—A party, seek- 
ing to set aside the foreclosure of a 
trust deed, because in violation of 
the agreement that a corporation 
would be organized to take title and 
pay the debt, was not barred by 
laches, although he waited two or 
three years, where title was in a pur- 
chaser charged with notice, and the 
parties treated the agreement as still 
existing, notwithstanding the fore- 
closure, almost up to the time of the 
suit. Minnesota Mut. Inv. Co. v. Mc- 
Girr, 263 Fed. 847. 


_For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


~ — 


§§ 1492-1494] 


within forty days after the sale.87 On the other 
hand a delay for four months,** six months,®° two 
years,*® four years,*t and other periods of greater 
duration,*? has, under varying conditions, been held 
to constitute laches. And it has been held that the 
suit should ordinarily be brought before expiration 
of the period of redemption.*% 

Excuse for delay. An unreasonable delay in the 
exercise of the right to avoid the foreclosure sale 
is not. excused by complainant’s absence, where he 
was not ignorant of the cause of action,**.or by the 
inaction of his counsel, in the absence of instrue- 
tions by complainant that he was ready to redeem,*® 
or on the ground that complainant, who is an heir 
of the mortgagor, could not bring the suit until he 
had obtained an assignment of the cause of action 
from the mortgagor’s administrator.46 Nor will 
laches be excused by complainant’s poverty,* illiter- 
acy,*® or ignorance of the law,*® or by all of them 
combined.°° 

Persons who were infants at the time of the sale 
may bring suit within a reasonable time after reach- 
ing majority.°+ 
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[41 C.J3.] 1031 
who has or claims rights or interests in the subject 
matter which would be affected by the decree in a 
suit to set aside a foreclosure sale under a power 
1S a necessary party to the action.5* The purchaser 
at foreclosure sale and his successors in title,°+ and 
persons to whom parts of the land have been con- 
veyed with intent to defraud,®® are necessary parties. 
The trustee is a necessary party where he is charged 
with fraud.°° And where the time for redemption 
has expired, the sale will not be set aside if the 
mortgagor, whose debt was satisfied, is not made a 
party.°* Where a trustee sold more parcels of land 
than was necessary and applied the proceeds to trust 
deeds not yet in default, the fact that the debt for 
which the sale was made was paid out of money 
received from the parcels illegally sold when there 
was sufficient money from the land first sold did 
noe make the creditor to whom the payment was 
made a necessary or proper party to a suit to 
set aside the unnecessary sale.>8 

[§ 1494] f. Pleading.®® A bill for the setting 
aside of a foreclosure sale must allege distinctly 
and issuably the particular facts or special equities 


[§ 1493] e. Parties.>? 


37. Smith v. Woodward, 122 Va. 
356, 94 SE 916. 

38. Northwestern Mortg. Trust 
Co. v. Bradley, 9 S. D. 495, 70 NW 
648. 

39. Wilson v. Wall, 99 Va. 353, 38 
SE 181. 

40. Baker v. Cunningham, 162 Mo. 
134, 62 SW 445, 85 AmSR 490. 

41. Cornell v. Newkirk, 144 Ill. 
241, 33 NE 387 [aff 44 Ill. A. 487]. 

42. Ark.—Straughan vy. Bennett, 
153 Ark. 254, 240 SW 30. 

D. C.—Southey v. McIntire, 7 App. 
447. 

Mass.—Marvel v. Cobb, 200 Mass. 
293, 86 NE 360; Learned v. Foster, 
117 Mass. 365. 

Minn.—Bausman y. Eads, 46 Minn. 
148, 48 NW 769, 24 AmSR 201. 

N. Y.—Bergen v. Bennett, 1 Cai. 
Cas. 1,'2 AmD 281. 

N. D—Cotton v. Horton, 22 N. D. 
1, 132) NW 225; Bigebee v. Daeley, 
15 -N. D. 339, 109 NW 318. 

[a] Actions held barred by laches. 
—(1) Where the owner of land lived 
thereon for two years after it had 
been sold at foreclosure sale and paid 
rent to the purchasers under the sale 
and then abandoned the property 
and permitted the purchasers under 
the sale to take possession and make 
valuable improvements, and made no 
claim to the land for more than six 
years, he is estopped to assert the 
invalidity of the foreclosure sale. 
Straughan v. Bennett, 153 Ark. 254, 
240 SW 30. (2) A sale made to 
an assignee of the purchaser will 
not be set aside at the instance of a 
grantee of the debtor after the lapse 
of fifteen years. Southey v. McIn- 
tivessia Appr a(Dy ©4475) (3): Invethe 
absence of sufficient excuse, a delay 
of fifteen years and two months in 
exercising the right to avoid a mort- 
gage foreclosure is more than a rea- 
sonable time. Marvel v. Cobb, 200 
Mass. 2938, 86 NE 360. (4) An action 
to set aside a voidable foreclosure 
sale, brought more than twelve years 
after the sale and ten years after the 
entire debt was due, where there was 
no offer to pay any portion of the 
mortgage debt before the action was 
commenced, and where no claim for 
the land had been made until the 
commencement of the action or offer 
to pay taxes, comes too late. Hig- 
bee v. Daeley, 15 N. D. 339, 109 NW 
318. 

43. Grove v. Great Northern Loan 
Co., 17 N. D. 352, 116 NW 345, 138 
AmSR 707; Nelson vy. Caspary, 46 
S. D: 632, 195 NW 552. 

44. Marvel v. Cobb, 200 Mass. 293, 
86 NE 360. 


In general every person 


(422 


45. Marvel v. Cobb, supra. 
46. Marvel v. Cobb, supra. 


47. Levis v. Kengla, 8 App. (D. 
CHPZ30) Pattel6o, WieSae284 ib SaSOb 
309, 42 L. ed. 728]. 

48. Levis v. Kengla, supra. 

49. Levis v. Kengla, supra. 

50. Levis v. Kengla, supra. 

51. Tatum vy. Holliday, 59 Mo. 


52. Generally see Equity §§ 253- 
356; Parties [30 Cyc 1]. 

Persons entitled to sue see supra 
§ 1488, 

53. Fairman v. Peck, 87 Ill. 156; 
Marvel v. Cobb, 200 Mass. 293, 86 NE 
360; Borth v. Proctor, (Mo.) 219 SW 
72; Smith v. Woodward, 122 Va. 356, 
94 SE 916. 

[a] Tllustrations.—(1) In a suit 
to set aside a sale by a trustee un- 
der a trust deed on payment to the 
purchaser of the price paid with in- 
terest, wherein it appeared that the 
note secured had been renewed, but 
the renewal note was not shown to 
have been transferred to the trans- 
feree of the original note, being held 
by a bank for him as his agent to 
collect, either the bank or the trans- 
feree of the original note should 
have been joined as a party defend- 
ant to receive the redemption money. 
Borth vy. Proctor, (Mo.) 219 SW 72. 
(2) Where, in a suit to set aside a 
sale under a deed of trust executed 
to a firm whose assets were later 
transferred to the trustee in the 
deed, the court reversed the judg- 
ment setting aside the sale on condi- 
tions and remanded the cause with 
directions, it was proper to permit 
the receiver of the firm to be made 
a party to protect the firm assets. 
Duncan v. Home Co-op. Co., 221 Mo. 
315, 120 SW 733. 

54. Fairman v. Peck, 87 Ill. 156; 
Candee v. Burke, 1 Hun (N. Y.) 546, 
4 Thomps. «(& CC. 143. 

55. Marvel v. Cobb, 200 Mass. 293, 


86 NE 360. 

56. Borth v. Proctor, (Mo:) :219 
SW 72. 

57. Atkins v. Atkins, 195 Mass. 
124, 80 NE 806, 122 AmSR 221, 11 


LRANS 273. 

58. Smith v. Woodward, 122 Va. 
356, 94 SE 916. 

59. Generally see Equity §§ 374- 
678; Pleading [81 Cye 1]. 

60. Ala.—Randolph v. Vails, 180 
Ala. 82, 60 S 159; Dickerson vy. Wins- 
low, 97 Ala. 491, 11S 918. 

Cal.—Copsey v. Sacramento Bank, 
NBS Caliwi6b9 "60 Bevis 185) Amor 
238. 

Ga.—Alexander v. Chipstead, 152 
Ga. 851, 111 SH 552. 


on which complainant relies for the relief asked.®° 


Ill—Sawyer v. Bradshaw, 125 Ill. 
440, 17 NE 812. 

Mass.—Austin v. Hatch, 159 Mass. 
198, 34 NE 95. 

Minn.—Ramsey v. Merriam, 6 Minn. 
168. 

Miss.—Weir v. Jones, 84 Miss. 602, 


ORS eos 

Mo.—Givens v. McCray, 196 Mo. 
306, 93 SW 874; Axman vy. Smith, 
156 Mo. 286, 57 SW 105; Thornton 


v. Irwin, 43 Mo. 153. 

N. C.—Davis v. Keen, 142 N. C. 496, 
55 SB) 359. 

W. Va.—Lallance vy. Fisher, 29 W. 
Va. 512, 2 SE 775. 

{a] Construction of bill.—A bill 
to redeem from a mortgage after sale 
under power for the reason that the 
sale was invalid because made en 
masse and not by separate tracts, 
and because the mortgagor had sub- 
sequently agreed to restore the mort- 
gage, is not ‘a bill for redemption 
under the statute, and grounds of: 
demurrer based upon that theory of 
the bill are inapt and without merit. 
New Brockton Bank vy. Dunnavant, 
204 Ala. 636, 87 S 105. 

{b] Bill or complaint held suffi- 
cient.—(1) In a suit to set aside a 
sale under a security deed, the peti- 
tion was not demurrable because 
showing that defendant’s right to 
declare the whole debt due had ac- 
crued when payment of interest was 
offered where it alleged that he had 
not exercised such right. Alexander 
vit Chipstead, 152)*Ga.* 8515 “Laity Se 
552. (2) Other instances of bills 
held sufficient. Randolph v. Vails, 
180 Ala. 82, 60 S 159 (actual fraud 
held sufficiently alleged); Huene v. 
Cribb, 9) Cal At 141) 98 aiP esc eoa vars 
v. Kéeén, %142" Ny Ce 496/55 "SE 359 
(allegation of fraudulent disparage- 
ment of plaintiff’s title, thereby pre- 
venting competition held sufficient); 
Conyers v. Frye, (Tenn. Ch. A.) 58 
SW 1126 (where a wife sought to 
avoid’ a foreclosure sale on the 
ground that the mortgage did not 
ecntain a clause conveying her home- 
stead right, and alleged in her bill 
that she signed such mortgage, but 
that the same was not binding on 
her, because there was “no convey- 
ance clause therein, So as to convey 
said property or the homestead right 
therein,” a demurrer to the bill on 
the ground that it admitted the exe- 
cution of the mortgage, and that 
therefore complainant could not deny 
that it conveyed her homestead in- 
terest, was not well taken as the 
language of the will not only denied 
a conveyance of the homestead right, 
but the property itself). 


1032; [41 ¢.J.] 
Where the sale is merely voidable for irregularities, 
the bill must show the state of the account between 
the parties or how much is due on the mortgage 
debt; *t and in case of any unusual or protracted 
delay, it must also present a sufficient excuse for 
it.62. On demurrer to the bill its allegations will 
be taken as true.*® Where the statute makes an 
exhibit a part of the bill, and it contradicts some 
allegation of the bill, the fact will be taken to be 
as stated in the exhibit.®* 

Inadequacy of remedy at law. Where the allega- 
tions of the petition show that plaintiff has no ade- 
quate legal remedy, it is unnecessary for him to 
allege that fact.®> / 

Offer to return purchase money.®* <A prayer in 
the petition for a reasonable time in which to repay 
the purchase money, together with a general prayer 
for relief, is a sufficient offer to pay.°* 

Pleading foreign statute. In a mortgagor’s action 
for an accounting and a reconveyance on the ground 
that the mortgagee prevented a fair sale and ob- 
tained the property for himself to plaintiff’s injury, 
it is unnecessary to plead the laws of another state 
where the property is situated, the cause of action 
not being based on such laws, but upon grounds 
actionable under general principles of equity.®® 

Issue of ‘‘innocent purchaser’’ is an affirmative 
defense which need not be negatived by the bill.%® 
Such defense cannot be raised by general denial; 7° 
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and where it is sought to cancel a trustee’s deed on 
the ground that the grantee, who purchased from 
the buyer at the sale, had fraudulently combined 
with others to suppress bidding, such grantee to 
establish his title must plead that his vendor pur- 
chased in good faith without notice of his mis- 
conduct." 

[§ 1495] g. Evidence 7°—(1) Presumptions and 
Burden of Proof.’ Complainant must assume the 
burden of proving the particular facts alleged as 
invalidating the sale or as a ground for vacating 
The although some authorities have held that the 
burden is on the purchaser to prove a due exercise 
of the power of sale,7®> and on a purchasing trustee 
to show good faith on his part.7* A subsequent 
grantee, to be protected on a bill in equity to set 
aside a sale under a deed of trust, must introduce 
in evidence the trustee’s deed and the deed from the 
purchaser to himself.77_ No presumption of fraud 
arises from the fact that the purchasers were rela- 
tives of mortgagees,’® or, it has been held, after the 
lapse of several years.7® Where'the sale is sought 
to be set aside because of an agreement between the 
purchaser and the holder of a second mortgage note 
that such holder would not bid at the sale, the fact 
that the latter had financial ability to purchase 
will be presumed, in the absence of evidence to the 
contrary.®° 


[§ 1496] (2) Admissibility. The rules applicable 
147 Mich. 409, 110 NW 942; Schwarz 


[8§ 1494-1496 


{c] Bill or complaint held insuffi- was 
cient.—(1) In proceeding to declare 
a mortgage foreclosure sale void, an 
averment that there were two houses 
or settlements on the mortgaged lot 
is insufficient to show that the 
property might be sold to better ad- 
vantage if divided, or that a division 
would have been practical or advis- 
able, the inference being that the lot 
had already been reduced to its most 
convenient and marketable size, and 
that complainant was not injured by 
its being offered as a whole. Jones 
v. Garaway, 205 Ala. «327, 87 S,°820. 
(2) Other instances of bills held in- 


sufficient. Schloss v. Brightman, 195 
Ala. 540, 70 S 670; Flannagan v: 
Keefe, 250 Mass. 118, 145 NE 42 


(infirmity of purchaser’s title insuffi- 
ciently alleged). 
; 61. Garland v. Watson, 74 Ala. 

23, 

62. Jones v. Caraway, 205 Ala. 327, 
87 S 820; Abbott v. Peck, 35 Minn. 
499, 29 NW 194. 

63. Sullivan v. McLaughlin, 99 
Ala, 60, 11 S 447. 

64. McNeill v. Lee, 79 Miss. 455, 
30 S 821 (where the pill alleged that 
there had been no default when the 
sale was made, but the deed to the 
purchaser, made an exhibit to the 
bill, recited that default had oc- 
curred), 

65. Hanson v. Neal, 215 Mo. 256, 
114 SW 10738. 

66. As condition precedent to re- 
lief see Supra § 1491. 

67. McDaniel v. Sprick, 297 Mo. 
424, 249 SW 611. 

68. Guels v. Stark, (Mo.) 264 SW 


693. 

69. Liddell v. Carson, 122 Ala. 518, 
26S. 133. 

[a] Allegation as to subsequent 


purchaser.—A bill to set aside a sale 
of mortgaged premises under a power 
of sale, on the ground that the debt 
had been already paid, need not al- 
lege that a subsequent purchaser of 
the premises, who still holds them, 
is not a bona fide purchaser, since 
that is an affirmative defense. Lid- 
dell v. Carson, 122; Ala. 518, 26 S 


133. 
McDaniel vy. Sprick, 297 Mo. 
424, 249 SW 611. 
71. McDaniel v. Sprick, supra. 


Generally see UL §§ 691- 
707441; Evidence 22 C. Pals 
ead Generally see writen §§ 13- 

Presumption from inadequacy of 
price see supra § 1490 

74 Ala.—Kelley Realty Co. v. Mc- 
David, 211 Ala. 575, 100 S 872; Din- 
kins v. Latham, 202 Ala. OH Sins: 
493; Windes v. Russell, 150 Ala. 625, 
43 S 788; Ward v. Ward, 108 Ala. 
278, 19 S 354. 

Ark.—Fillips v. Mixon, 202 SW 
701; Arnold v. Watson, 91 Ark. 328, 
121 SW 354. 

Cal.—Dawes v. Tucker, 178 Cal. 46, 
171 P 1068. 


Colo.._—_Mosea Milling, ete., Co. v. 
PeuThos LS Se. Colowg Anker 43iin aia | ae 

i re a v. Ash, 148 Ill. 649, 
32 NE 486; Tarth v. Clayton, 109 Ill. 

Mass.—Radley iS jepack fond: 226 
Mass. 435, 115 Nw‘ 

Mich.—Markoff - 'Tournier, 229 
Mich. 571, 201 NW 888. 

Miss.—Hamilton v. Halpin, 68 
Miss, 99, 8 S 739; Graham v. Fitts, 
53 Miss. 307. 

Mo.—Schwarz v. Kellogg, 248 SW 
179; Keiser v. Gammon, 95 Mo. 217, 


8 SW 377. 

N. C.—Jessup v. Nixon, 186 N. C. 
100, 118 SE 908; Berry v. Boomer, 
USOLIN. Ce Op 03 ‘SH 914; Brewington 
v. Hargrove, M78: NiiGs 143.5 100k Sh 
308; Yarborough v. Hughes, 139 N. Cc 
199, 51 SE 904; Cawfield v. Owens, 
P29) IN @rea8 Gs 40 SE 62; McMillan 
uePastey: TOY TNE, oe 578, 16 SE 


Tex.—Zeiss v. First State Bank, 
(Civ. A.) 189 SW 524. 

W. Va.—Reed v. Bachman, 72 W. 
Va. 483, 78 SE 695; Atkinson v. Wash- 


ington, etc., College, 54 W. Va. 32, 
46 SE 253; Lallance vy. Fisher, 25 
Wie Vea bl, 2 SB oss iBurkomby. 
Adair, 23 W. Va. 1389; Dryden  v. 


Stephens, 19 W. Va. 1. 

[a] Fraud must be proved by the 
party alleging it, and will not be 
presumed, Marsh v. Elba Bank, ete., 
Co., 207 Ala. 553, 983 S 604; Dinkins 
Vv. Latham, 202 Ala. 101, 79 § 493; 
Radley v. ‘Shackford, 226 Mass. 435, 
115 NE 924; Moss v. Keary, 231 Mich. 
295, 204 NW 93; Jobert v. Wagner, 


v. Kellogg, (Mo.) 243 SW 179; Hard- 
wicke v. Hamilton, 121 Mo. 465, 26 
SW 342; Reed v. Bachman, 72 W. Va. 
483, 78 SE 695. 

{b] Want of or defective notice 
of sale.—(1) The burden is on com- 
plainant alleging want of or defective 
notice of sale to prove such allega- 
tion. Tartt v. Clayton, 109 Ill. 579; 
Troxler v. Gant, 173° NS Ci 94228 92 
SE 152; Reed v. Bachman, 72 W. Va. 
483, 78 SE 695; Shea v. Ballard, 61 
W. Va. 255, 56 SE 472, 123 AmSR 
981; Atkinson vy. Washington, etce., 
College, 54 W. Va. 32, 46 SE 253. (2) 
In the absence of evidence to the 
contrary, the presumption is that 
due notice and advertisement of a 
foreclosure sale was given, especially 
after the lapse of twenty-five years. 
Jessup v. Nixon, 186 N. GC. 100, 118 
SE 908. (3) Where a bill to set aside 
a foreclosure sale alleged that it 
was advertised only three weeks in- 
stead of four, as required by mort- 
gage, it was held that it will be pre- 
sumed the omitted insertion was 
other than the first, that the notice 
was begun thirty days before the 
sale, and that the omission was in- 
nocent and did not injuriously affect 
the price received. Kelley Realty 


Sigg McDavid, 211 Ala. 575, 100 
[co] That auctioneer was the pur- 


chaser is a fact that must be shown 
by a mortgagor seeking to defeat a 


mortgage sale’ on that ground. 
es v. Russell, 150 Ala. 625, 43 


Presumptions arising from recitals 
in deed to purchaser see supra 
§§ 1449, 1450. 

75. Huson vy. Haddington Island 
Quarry Co., Ltd., 16 B. C. 98, 16 West 
LR 226; Bartlett v. Jull, 28 Grant Ch. 


(Ont.) 140. 
76. Jones vy. Pullen, 115 N. C. 465, 
20 SH 624. 
ne Gunnell v. Cockerill, 84 Ill. 
78. Owens v. Hornthal, 156 N. CG. 
19,72: SE 15. 
79. Burr. v. Borden, 61 Ill. 389 


(two years). 

80. Hurst Automatic Switch, ete., 
Co. v. St. Louis Trust Co., (Mo.) 216 
SW 954. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


~ 


§§ 1496-1498]. 


to the admissibility of evidence generally *! control 
in actions to set aside sales under powers in mort- 
The trust deed under which 
the sale was had is admissible in evidence.®* 
the sale is attacked as unfair, evidence that the 
property sold for less than its value is admissible.** 
Parol evidence *° is admissible to prove the post- 
ing of the notices of foreclosure sale.*¢ 
[§ 1497] (3) Weight and Sufficiency.*’ 
eral rule the evidence to prove the facts alleged as 


gages or trust deeds.*? 


81. See Equity §§ 691-707140; Evi- 
dence §§ 89-1729. 

82.' See cases infra this note. 

[a] Evidence held admissible.— 
(1) In a suit by one as mortgagor 
and as assignee of a junior mort- 
gagee, who foreclosed to set aSide a 
trustee’s deed of conveyance at a 
foreclosure sale under the_ senior 
mortgage, as evidenced by deed of 
trust, admission in evidence for 
plaintiff of sheriff’s deed to junior 
mortgagee was not erroneous as 
against the objection that it did not 
show any right in plaintiff to re- 
cover, Since such sheriff's deed was 
evidence of the junior mortgagee’s 
debt against plaintiff, and ‘of fore- 
closure of the junior mortgage, and 
established plaintiff’s right to re- 
deem as junior mortgagee, and sup- 
ported the latter’s assignment to 
plaintiff. Hill v. Gomez, (Tex. Civ. 
A.) 260 SW 618. (2) In a suit to set 
aside a trustee’s sale under a trust 
deed on return of the purchase money 
with interest, it being contended that 
the sale was unfair, that the prop- 
erty sold for less than its value was 
a circumstance conducing to show un- 
fairness in the conduct of the sale 
and was admissible for that purpose 
(Borth v. Proctor, (Mo.) 219 SW 
72); (8) and evidence that the trus- 
tee, when asked by one who would 
have submitted a bid at the sale, 
said that he did not know whether 
money was all that the mortgagee 
wanted or not, and that he intended 
to see that the mortgagee got his 
money whether he got his or not, 
and that the mortgagor had beaten 
him out of some money, was held 
properly received, the trustee repre- 
Senting the mortgagee (Borth v. 
Proctor, supra). 

[b] Evidence held inadmissible.— 
(1) In an action by the holder of a 
mortgage, who originally took it as 
collateral but had become the substi- 
tute owner of the collateral through 
foreclosure, to set aside the fore- 
closure of an earlier mortgage, evi- 
dence as to the amount advanced by 
him when he took his mortgage was 
properly ‘excluded. Bon v. Graves, 
216 Mass. 440, 108 NE 1023. (2) A 
question whether a payment on the 
debt was in cash or in land was irrel- 
evant, the material fact being the 
payment, and not how it was made. 
Hanson y. Neal, 215 Mo, 256, 114 SW 
1073. 

83. Galusha v. Meserve, 58 Cal. A. 
174, 208 P 348. 


84. Borth v. Proctor, (Mo.) 219 
SW 72. 

85. Generally see Evidence §§ 
1380-1729. 

86. Crabtree v. Price, 212 Ala. 387, 
102 S 605. 


87. Generally see Equity § 7971/1; 
Evidence §§ 1730-1806. 

ss. U. S.—Minnesota Mut. Inv. Co. 
v. McGirr, 263 Fed. 847. 

Ala.—Naugher v. Sparks, 110 Ala. 
Bee. 18S 45. 

Ark.—Straughan v. Bennett, 153 
Ark. 254, 240 SW 30. 

Cal.—Billings Var Harm, Dey, ‘Co., 
a 240 P 298. 

C.—Levis v. Kengla, 8 App. 230 
rat 169 U. S. 234, 18 Sct 309, 42 
L. ed. 728]. 

T1l.—Tartt v.. Clayton, 109 Ill. 579; 
Hairston v. Ward, 108 Ill. 87; Bush 
v. Sherman, 80 Ill. 160. 

Md. —Shirk v. Cornell, 186 Md. 390, 


MORTGAGES 
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As a gen- 


LESAN 2 (re 
Mass.—Manning vy. Liberty Trust 
Co., 234 Mass. 544, 125 NE 691, 8 
ALR 999. ss 
Mich.—-Moss v. Keary, 231 Mich. 
295, 204 NW 93. 

Minn.—Lindblood v. Warren Min. 
Co., 156 Minn. 317, 194 NW 778. 

Miss.—Graham v. Fitts, 53 Miss. 
307; Newman v. Meek, Freem. 441. 

Mo.—Schwarz v. Kellogg, 243 SW 
179; Keiser v. Gammon, 95 Mo. 217, 
8 SW 377; Jackson v. Wood, 88 Mo. 
76; Forrester v. Moore, 77 Mo. 651; 
Kennedy v. Kennedy, 57 Mo. 73; For- 
rester v. Scoville, 51 Mo. 268; Mc- 
Néw v. Booth, 42 Mo. 189. 

N. C.— Harvey v. Brown, 187 N. C. 
362, 121 SE 626. 

N. D.—Bailey v., Hendrickson, 25 
N. D. 500, 1483 NW 134, AnnCas1915C 
739. 

Tex.—Clark v. Richardson, (Civ. 
A.) 247 SW 347. 

Va.—Hamilton v. Stephenson, 106 
Vao'17,-50 SE 577. 

W. Va.—tLallance v. Fisher, 29 W. 
Va, 512, 2 SE 775; Fulton v. Johnson, 
24 W. Va. 95; Burke v. Adair, 23 W. 
Va. 139. 

Wis.—Hayes v. Frey, 54 Wis. 503, 
11 NW 695. 

Ont.—Kaiserhof Hotel Co. v. Zuber, 
23 Ont. L, 481, 2 OntWN 941, 18 Ont 
WR 883 [aff 25 Ont. L. 194, 20 Ont 
WR 582, 9 DomLR 877 (app dism 46 
Can. S. ©. 651, 23 OntWR 305) ]. 

{a] Finding of bad faith could 
not reasonably be made from sale in 
accordance with L. (19238) ce 115 and 
power of sale. Minchew v. Hankins, 
(Tex. Civ. A.) 278 SW 306. 

{b] Evidence held sufficient: (1) 
To’ warrant setting aside the sale. 
Lunsford v. Davis, 300 Mo. 508, 254 
SW 878; Orr v. McKee, 134 Mo. 78, 
34 SW 1087. (2) To show fraud or 
collusion. Minnesota Mut. Inv. Co. 
v. McGirr, 263 Fed. 847; Hurst Auto- 
matic Switch, ete., Co. v. St. Louis 
Trust Co., (Mo.) 216 SW 954; Miles 
v. Popp, (Mo.) 192 SW 424; Hanson 
v. Neal, 215 Mo. 256, 114 SW 10738. 
(3) To show that the trustee was 
hostile and wholly indifferent to any 
right of the mortgagors, warranting 
setting aside of the sale. Lunsford 
v. Davis, 300 Mo. 508, 254 SW 878. 
(4) To sustain a finding that a notice 
of mortgage foreclosure was duly 
served. Lindblood v. Warren Min. 
Cou) 156. Minn? oSl70 194 INGW e778: 
(5). To prove proper publication of 
notice. Straughan v. Bennett, 153 
Ark. 254, 240 SW 30. (6) To show 
that notice of sale was not posted as 
required by statute. Smith vy. Kirk- 
land, 89 Miss. 647, 42 S 285. (7) To 
support a finding that the trustee 
made no effort to secure bidders and 
did not conduct the sale to the best 
interest of the grantors, but favored 
the successful bidder. Borth v. Proc- 
tor, (Mo.) 219 SW 72. (8) To show 
that debt had not been paid. Duna- 
way v. Alewel, (Mo.) 204 SW 726. 
(9) To show notice to purchaser of 
grounds of invalidity. Harvey v. 
Brown, 187 N. C. 362, 121 SE 626. 
(10) To show that original trustee 
was not requested to act under power 
and hence that the appointment of a 
‘ubstitute trustee and a conveyance 
by him conveyed no title. Clark_v. 


Richardson, (Tex. Civ. A.) 247 SW 
347, 
[c] Evidence held insufficient: (1) 


To warrant setting aside the sale. 
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ground for setting aside the sale must be proved 
by clear and satisfactory evidence,** although some 
cases have held that, where fraud or unfairness is 
charged, slight evidence will suffice.%? 
h. Decree and Review.°° 

closure sale is vacated the court will, 
possible, leave the parties in the same position as 
they occupied before the sale; ®' and in the absence 
of provisions to the contrary in the decree itself 
it will have this effect. 


Where a fore- 
sc far as 


The decree should give 


Naugher v. Sparks, 110 Ala. 572, 18 
S 45; Fillips v. Mixon, (Ark.) 202 SW 
701; Billings v. Farm Dev. Co., (Cal. 

A.) 240 P 298; Levis v. Kengla, 8 

App, (D2 'C.) 230 [afi L169 Uy Sh 234) 

18 SCt 309, 42 L. ed. 728]; Shirk v. 

Cornell. W36" May S90 la tee Ane ae 

Norris’ v. Hudson,’ 172 N: ‘© 915-89 

SE 1018. (2) To show fraud or collu- 

sion. Dinkins v. Latham, 202 Ala. 

101, 79 S 4938; Arnold v. Watson, 91 

Ark. 328, 121 SW 354; Hebb v. Mason, 

143 Md, 345, 122 A 318; Moss v. 

Keary, 231 Mich. 295, 204 NW 93; 

Lindblood vy. Warren Min. Co., 156 

Minn, 317, 194 NW 778; Green v. 

Collins; “(Miss:)"' 38° S “2887 Hahne=ve 

Clark, (Mo.) 254 SW 81; Anderson v. 

Taylor, (Mo.) 227 SW 84; Norris v. 

Hudson,. 172) N, #Co 92,°'89 -SHY LOLs: 

Bailey v. Hendrickson, 25 N. D. 500, 

143 NW 134, AnnCas1915C 739; Reed 

v. Bachman, 72 W. Va. 483, 78 SE 695; 

Kaiserhof Hotel Co. v. Zuber, 23 Ont. 

L. 481, 2 OntWN 941, 18 OntWR 883 

[aff 25 Ont. L. 194, 20 OntWR 582, 9 

DomLR 877 (app dism 46 Can. S. C. 

651, 23 OntWR 305)].° (3) To show 

that the trustee sold the land as a 

whole at a sacrifice, instead of in four 

parcels under an agreement with the 

debtor. Hamilton v, Stephenson, 106 

Va. 77, 55 SE 577. (4) To show that 

the land was appraised at a grossly 

inadequate value. Arnold v. Watson, 

91 Ark. 328, 121 SW 354. (5) To show 

that the land could have been sold in 

parcels for a greater Sum than that ° 

realized. Schwarz v. Kellogg, (Mo.) 

243 SW 179. (6) To show that the 

creditor agreed to bid in ‘the prop- 

erty for the debtor. Schwarz v. 

Kellogg, supra. (7) To show that 

the purchaser had no knowledge of 

mistake on the part of the debtor’s 
attorney as to bidding in the property 
by the creditor for the debtor. 

Schwarz v. Kellogg, supra, (8) To 

show agreement to give a second 

mortgagee notice of defaults by 
mortgagor. Anderson vy. Taylor, 

(Mo.) 227 SW 84. (9) To show agree~ 

ment to pay street assessment. Mer- 

chants’ Bank, etc., Co. v. Watson, 187 

NY C10 2210S 8 iil) homshony: 

that but for the pendency of the 

proceedings the property would have 
sold for a higher price. Holton Park 

Co. v. Gary; 133 Md. 509, 105 “A (7518 

(11) To show that price for which the 

land was sold was inadequate. Shaw 

Vo Smith, 107 Maye lb23 0 eo eAs ves 

(12) To warrant inference of bad 

faith or negligence. Manning v. 

Liberty Trust Co., 234 Mass. 544, 125 

NE 691, 8 ALR 999. 

89. Doniphan Lumber Co. ive 
Wenzel, 94 Ark. 149, 126 SW _ 710; 
Littell v. Grady, 38 Ark. 584; Long- 
Withee ve “Butler, (8 bisa: Stone v. 
Williamson, 17 Ili. A. 175; Reisen- 
berg v. Hankins, (Tex. Civ. A.) 258 
SW 904. 

[a] Evidence held sufficient to 
sustain a charge of conspiracy to cut 
off owners’ equity of redemption. 
Reisenberg v. Hankins, (Tex. Civ. A.) 
258 Sw 904. 

90. Decree and relief granted in: 
Equitable suit generally see Equity 

§§ 820-968. 

Suit for cancellation of instruments 
see Cancellation of Instruments 
§§ 202-235. 

91. Stackpole v. Robbins, 47 Barb. 
212 [aff 48 N. Y. 665 mem]. 

92. Pitts v. American Freehold 
} Land Mortg. Co., 157 Ala. 56, 47 S 


1084 [41 C.J.] 
such relief, and only such relief, as is just and equi- 
table under the pleadings and evidence.®* In proper 
cases a personal decree may be made against the 
trustee or other person in fault, but only where it is 
prayed for.°* Where a trust deed is foreclosed for 
an amount greater than that due, the certificate of 
sale will be canceled, but without prejudice to the 
right to foreclose for the proper amount.®® On a bill 
to set aside a toreclosure sale at which the mort- 
gagee purchased, as having been made after full pay- 
ment of the debt, a decree setting aside the sale 
before preliminary ascertainment of the fact of pay- 
ment is premature.°> A judgment in a suit to re- 
deem, divesting the mortgagee’s assignee of title 
to land acquired through sale under the power, be- 
cause the power was unfairly exercised, and vesting 
title in purchasers at a prior judgment sale, vested 
the purchasers with only such title as was acquired 
by the mortgagee’s assignee.®? 

Charges against, and allowances to, purchaser. 
The purchaser at the sale, or party in possession, 
may be charged with the reasonable rents and profits 
of the land for the time of his occupancy,°®® but it 
is also proper to allow him the cost of improvements 
on the land, made by him in the honest belief that 
he was the absolute owner,®® and the amount of 
taxes paid by him with interest.t| So where a deed 
of trust is foreclosed for failure of the mortgagor 
to pay taxes, and the mortgagees, after a sale at 
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the court may properly require the mortgagor to 
reimburse the mortgagees for the taxes so paid, as 
a condition to setting aside the sale.” 

Restraining removal of buildings, etc. The pur- 
chaser may be enjoined from removing buildings or 
other valuable property from the premises.® 

Conditional relief. The decree in a suit to set 
aside a foreclosure sale may be made subject to 
conditions. Where the debt secured is due and 
unpaid, complainant should be granted relief only 
on condition of paying what is due; in other words, 
he will simply be allowed to redeem,°® provided the 
mortgage sale was not absolutely void, but merely 
voidable.6 And upon failure to comply with the 
condition the decree becomes wholly inoperative.’ 

Rights of junior encumbrancer on dismissal. The 
holder of a second trust deed, who was substantially 
injured by a sale of the property for less than its 
value to an attorney who had represented the owner 
in other transactions, is not entitled, on dismissal 
of the suit in which it had intervened, to the benefit 
of any equity which the owner might have against 
his attorney.® 

As discharge or merger of mortgage. The decree 
cannot be regarded as in any way constituting a 
payment or merger or satisfaction of the mort- 
gage.? 

Appeal. <A purchaser at a foreclosure sale under 
a power may appeal from an order of the court 


which they become the purchasers, pay the taxes, 


242; Lindsay v. American Mortg. Co., 
Oi7f UI Meg TASTY» aa Ss Sr aves aah 7 
Jones, 84 Ala. 302, 4 S 270; Gassen- 
heimer v. Molton, 80 Ala, 521, 2 S 
652; Folsom v. Lockwood, 6 Minn. 
186 


93. Cal—Humboldt Sav. Bank vy. 
McCleverty, 161 Cal. 285, 119 P 82. 


Colo.—Barlow v. Hitzler, 40 Colo. 
109, 90 P90. 

Tll.—Gunnell vy. Cockerill, 84 Il. 
319. 

Miss.—McPherson vy. Davis, 95 


Miss. 215, 48 S 625. 
_Va.—Hamilton y. Stephenson, 106 
Vaiss? 7,50 SE, 577. 

{a] For example (1) where the 
sale was improperly made, it should, 
as a general rule, be set aside on the 
application of the injured party, and 
a new sale ordered, but, where the 
creditor and the trustee placed the 
property in such a condition that a 
new sale could not be had, they must 
submit to such a decree as would 
most fairly redress the injury in- 
flicted by them, and, where relief 
could not: be given without compel- 
ling the creditor to accept the prop- 
erty wrongfully purchased at its 
true value, he must be held to have 
purchased at such value. Humboldt 
Sav. Bank v. McCleverty, 161 Cal. 
285, 119 P 82. (2) Where neither the 
pleadings nor the findings disclosed 
any reason why the court, 
that the trustee in a deed of trust 
abused its discretion in selling the 
property as a whole, while a part 
had passed as homestead on the 
debtor’s death to his widow, could 
not order a resale of the nonhome- 
stead property, and, in case of a 
deficiency, a resale of the home- 
stead, a decree setting aside the sale 
as to the homestead and adjudging 
that the value of the balance of the 
property should be considered in 
payment of the debt, and that the 
balance due should be secured by 
the deed of trust as to the home- 
stead, was unauthorized. Humboldt 
Sav. Bank v. McCleverty, supra. 


94. Gunnell v. Cockerill, 84 Ill. 
eile 

95. West v. Bates, 70 Colo. 355, 
201 P 562. 


finding | 


setting aside the 


96. Askew v. Sanders, 84 Ala. 356, 
4S 167. 
97. Minchew v. Hankins, (Tex. 


Civ. A.) 278 SW 306. 
ate Ala.—Adams vy. Sayre, 76 Ala, 

Ill. Equitable Trust Co. v. Fisher, 
106 Ill. 189. 

Mo.—McDaniel v. Sprick, 297 Mo. 
424, at SW 611. 

N. C.—James v. Withers, 126 N. C. 
715, 36 SE 178. 

Tex. —Clark v. Richardson, (Civ. 

76 Ala. 509; 


A.) 247 SW 347. 

99. Adams v. Sayre, 
Watson v. Perkins, (Miss.) 40 § 643; 
McDaniel v. Sprick, 297 Mo. 424, 249 
SW 611; Carroll v. Robertson, 15 
GranteCny Ont.) = dies 

1. ‘Bremer v. Calumet, etc., Canal, 
OtCing ys COr, wees LL e 4645) SS eeNER) eS eides 
McDaniel v. Sprick, 297 Mo. 424, 249 
SW 611. 

2. Lunsford y. Davis, 300 Mo. 508, 


254 SW 878. 
oa Wofford v. Clayton, 69 Ga. 


4 Lincoln Trust Co. v.. Fullaytar, 
198 App. Div. 530, 190 NYS 630 [app 
dism 232 N. Y. 600 mem, 134 NE 
598 mem]; James v. Withers, 126 
INETOE 7AN Sy O Sai Blase 

[a] Tlustration.—Where the own- 
er of two adjoining tracts of land 
procured a bidder for the wider tract 
at foreclosure sale whose bid was ac- 
cepted but later rejected because of 
an objection to his certified check, 
notwithstanding his request for time 
to procure cash, and the property 
thereafter struck off to a new bidder 
at a resale so the owner lost his 
equity in the premises which had 
considerable value to him in view 
of his ownership of the adjoining 
narrow tract, the resale will be set 
aside and a new sale ordered on 
condition that bond be given to make 
a bid exceeding that made by the 
original bidder. Lincoln Trust Co. 
v. Fullaytar, 198 App. Div. 530, 190 
NYS 6380 [app dism 232 N. Y. 600 
mem, 134 NE 598 mem]. 

Payment of taxes see supra notes 


"5. Arnett v. Williams, 226 Mo. 109, 
125 SW 1154; Huson v. Haddington 


sale.1 


Island Quarry Co., Ltd., 16 B.C. 98, 
16 WestLR 226; Winters v. Mc- 
Kinstry, 14 Man. 294; Parsons v. 
Ryan, 7 Newfoundl. 655. 

[a] Rule applied.—(1) A decree 
setting aside a sale by the trustee 
under a trust deed to himself as pur- 
chaser, on the ground that the sale 
was irregular, properly imposed the 
condition that unless the debtor 
should pay the balance of the debt 
the premises should be sold by the 
sheriff, who should first pay the 
costs of the cause and sale, and next 


the debt itself, and the remainder to ° 


the debtor. Duncan v. Home Co-op. 
Co. 22. (Mo, 3152 OS SiWirsdeoemancey 
The court setting aside a sale under 
a deed of trust securing a debt pay- 
able in monthly installments, because 
of fraud of the trustee holding the 
legal title to the indebtedness, should 
provide that, on the payment of 
past-due installments within a rea- 
sonable time, the trustee cannot fore- 
close so long as the debtor there- 
after pays the installments as they 
mature. Duncan v. Home Co-Op. Co., 
supra. 

Payment or offer to pay as con- 
dition precedent see supra § 1491. 

6 Burgess v. Ruggles, 146 M11. 
506, 34 NE 1036; Bremer v. Calumet, 
etc., Canal, ete., Co. 127) T1246 seas 
NE 321; Massachusetts Mut. L. Ins. 
Co. v. Boggs, 121 Tll. 119, 18 NH 550; 
Decker v. Patton, 120 Ill. 464, 11 NE 
897; Montgomery v. Ford, 5 Grant 
Ch. (Ont.) 210. 
ar Cupples v. Galligan, 6 Mo. A. 

8 Anderson y. Taylor, (Mo.) 227 
SW 84. 

9. Lash v. McCormick, 17 Minn. 
403. See Stackpole v. Robbins, 47 
Barb. 212, 216 [aff 48 N. Y. 665 mem] 
(“A sale of real estate under a pro- 
ceeding which is pronounced to be 
illegal and invalid, can not operate to 
extinguish a valid mortgage, to sat- 
isfy which the sale was made. . 
and upon its being vacated, the mort- 
gage becomes as effective as if no 
proceedings had been had” 


10. Heider v. Bladen, 83 Md. 242, 
seaegcie See also Appeal and Error 


For later eases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


« 


§§ 1499-1501] 


[§ 1499] 3. New Foreclosure and Resale 11—a. In 
General. Where a mortgage foreclosure sale proves 
to have been invalid, or fatally irregular, or where 
it is necessary to correct a mistake, the parties con- 
cerned may themselves agree to disregard the sale, 
and proceed to a new foreclosure by sale.12 
the court sets aside a sale, on a bill for that purpose, 
it may order a resale to be made, under its own 
direction if that is deemed expedient, where such 
a course 1s necessary on account of conflicting rights, 
or directions must be.made as to the disposition of 
The purchaser at the first sale is 
an interested party, and has a right to object to 


the proceeds.!? 


the second sale.?4 


[§ 1500] b. Power as Authority for Resale. 
sale which is complete and in every respect regular 
exhausts the power of sale, and the mortgagee or 
trustee cannot sell the property again.?® 
a sale is rendered ineffectual by reason of a failure 


11. Resale on failure to comply 
with bid see supra § 1439. 

12. Ill—Ritchie v. Judd, 137 Ill. 
453, 27 NE 682. 

Md.—Stump v. Warfield, 104 Md. 
530, 65 A 346, 118 AmSR 434, 10 Ann 
Cas 249. 

Mich.—Vary | v. Chatterton, 50 
Mich. 541, 15 NW 896. 

Minn.—Bottineau v. A1tna L. Ins. 
Co., 31 Minn, 125, 16 NW 849. 

Mo.—Lanier y. McIntosh, 117 Mo. 
508, 23 SW 787, 38 AmSR 676; Ohn- 
sorg v. Turner, 13 Mo. A. 533 [aff 87 
Mo. 127]. 

N. C.—Brett v. Davenport, 151 N. 
WesG e590, | 6b. SE 611 ict. svcd; 
Whitehead v. Whitehurst, 108 N. C. 
458, 138 SE 166. 

Tex.—Boone v. Miller, 86 Tex. 74, 
23 SW 574. 

W. Va.—Fulton v. Johnson, 24 W. 
Wia. 95. 

fa] When second sale void.— 
Where the holder of notes secured by 
a deed of trust purchased the prem- 
ises under a void sale, and conveyed 
to M, at whose request another sale 
was made, it was held that such sec- 
ond sale was void because M did not 
acquire by the conveyance the debt, 
the notes, or the trust deed. Boone 
v. Miller, 86 Tex. 74, 283 SW 574. 
Ala.—Orr v. Blackwell, 93 Ala. 
212, 8 S 413. 

Cal.—Humboldt Sav. Bank v. Mc- 
Cleverty, 161 Cal. 285, 119 P 82. 

Jil. Koester v. Burke, 81 Ill. 436. 

Md.—Aukam v. Zantzinger, 94 Md. 
AA odapA —9 3. ’ 

Minn.—Lane v. Holmes, 55 Minn. 
379, 57 NW 132, 43 AmSR_ 508; 
Johnson v. Williams, 4 Minn. 260. 

Nee toyner v, Marmer, 78 NG; 
196. 

Ss. C—Fishburne v. Smith, 34 S. 
Castes. Or 525. 

[a] Resale refused.—Where the 
complainant’s claim to relief is based 
solely upon a right of redemption, 
and his bill is framed in that light, 
a decree authorizing the sale to be 
set aside on the payment of the 
debt is propey and there is no er- 
ror in refusing a resale of the prop- 
erty to raise the money. Massa- 
chusetts Mut. L. Ins. Co. v. Boggs, 
Wye Ts T19,. 13’, Ni, 5503,) Decker , v. 
Patton, 120 Ill. 464, 11 NE 897. 

14, Aukam v. Zantzinger, 94 Mad. 
Ad DLA: (oS. 

15. Foster v. Elledge, 106 Ark. 
342, 345, 153 SW 819 [cit Cyc]; 
Loomis vy. Clambey, 69 Minn. 469, 
712 NW 707, 65 AmSR 576; Hanson 
v. Dunton, 35 Minn. 189, 28 NW 
221; Standish v. Vosberg, 27 Minn. 
175, 6 NW 489; Fowler v. John- 
son, 26 Minn. 338, 3 NW 986, 6 NW 
486; Dick v. Moon, 26 Minn. 309, 
4 NW 39; Paquin v, Braley, 10 Minn. 
39. 

16. U. S.—Shillaber v. Robinson, 
97 U. S. 68, 24 L. ed. 967; Bigler v. 
Waller, 14 Wall. 297, 20 L. ed. 891. 
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to proceed according to the terms of the power, it 
is held by the weight of authority that the vitality 
‘of the power is in nowise affected, and a resale may 
be had; + but in some jurisdictions it is held that 
a defective sale, consummated by a deed, exhausts 
the power and a resale cannot be had thereunder.1? 
The mortgagor may, however, be estopped to claim 
that the first sale conveyed the legal title.1% 

[§ 1501] 4. Liability of Trustee or Mortgagee 19— 
a. To Mortgagor or Owner of Equity of Redemption. 
Since a trustee must exercise the utmost fairness 
and good faith in making a sale of the property,”° 
where a sale by a mortgagee or by a trustee in a 


deed of trust was illegal, fraudulent, or willfully 


A 


But where 


Ark.—Craig v. Meriweather, 84 
Ark, 298, 105 SW 585. 

Ind. “T.——Webbe Vv. Hunte2 ind) VL, 
612, 53 SW 487. 

Md.—Reeside v. Peter, 35 Md, 220. 

Mich.—-Morse v. Byam, 55 Mich. 
594, 22 NW 54; Atwater vy. Kinman, 
Harr. 243. 

Minn.—Everson v. De _ Schepper, 
157 Minn. 257, 195 NW 927; Botti- 
neau v. Attna L. Ins. Co., 31 Minn. 
125, 16 NW 849; Martin v. Baldwin, 
30 Minn. 537, 16 NW 449. See Daniels 
v. Smith, 4 Minn. 172 (where sale on 
default in payment of an installment 
was rendered null by a redemption 
under the statute, a new sale may be 
made), 

Miss.—Polk v. Dale, 93 Miss. 664, 
47 S 386, 17 AnnCas 754; Leake v. 
Caffey, 19 S 716; Enochs v. Miller, 
60 Miss. 19. 

Mo.—McClung v. Missouri Trust 
Co., 137 Mo. 106, 38 SW 578; Lanier 
v. McIntosh, 117 Mo. 508, 23 SW 
787, 388 AmSR .676; Ohnsburg Vv. 
Turner, 87 Mo. 127. 

N. Y.—Stackpole v. Robbins, 48 N. 
Y. 665 mem [aff°47 Barb. 212]. 

N. C.—Harrison y. Daw, 180 N. C. 
21, 103 SE 900; Brett v. Davenport, 
To LgNa Cy O65,09, Co SMe Olt felt Cycq: 

Ss. CGrifiin’ v. /Griftin, $82 Sc: 
256, 64 SE 160. 

Tex.—Texas Loan Agency v. Gray, 
12’ Tex, Civ, A. 430, 34° SW 650. 

Can.—Kelly v. Imperial Loan, etc., 
GoxelteGan. 'S.. Ch bie. 

[a] Particular defects warrant- 
ing resale.—(1) Sale made in wrong 
place. Texas Loan Agency v. Gray, 
12 Tex. Civ. A. 430, 34 SW 650. (2) 
Failure of notice to state place of 
sale. Bottineau v. AXtna L. Ins. Co., 
31 Minn. 125, 16 NW 849. (3) Fail- 
ure to record substitution of trus- 
tee. Polk v. Dale, 93 Miss. 664, 47 
S 386, 17 AnnCas 754. (4) Misde- 
scription in notice. Lanier v. Mc- 
Intosh, 117 Mo., 508, 23 SW 787, 38 
AmSR 676. (5) Purchaser acting 
for mortgagee. Harrison v. Daw, 
180. N. C. 21, 103 SH 900. (6) Want 
of appraisal. Craig v. Meriweather, 
84 Ark. 298, 105 SW 585; Webb v. 
Hunt, 2 Ind. T. 612, 53 SW 437, 


17. Keim v. Axelson, 74 Colo. 459, 
922 PP G6bi: Carlson: vy. Blowes;"69 
Colo. 246, 193 P 490; Stephens v. 


Clay, 17 Colo. 489, 30 P 43, 31 AmSR 
828; Koester v. Burke, 81 Jl. 436; 
Dawson vy. Hayden, 67 Ill. 52; Gra- 
ham vy. Anderson, #2 Iil. 514, 92 AmD 
89. 

[a] Reason assigned for this rul- 
ing is that the irregular sale passes 
the trustee’s legal title and leaves 
nothing in him to pass by his sec- 
ond sale. Carlson v. Howes, 69 Colo. 
246, 193° P 490; Stephens v. Clay, 
17 Colo. 489, 30 P 43, 31 AmSR 328. 

{b] Thus, in Colorado, where 
ninety days’ notice is required, the 
trustee conveys the legal title, al- 
though orly eighty-nine days’ notice 


oppressive, the mortgagor, instead of proceeding to 
have the sale set aside,24 may, unless he has waived 
his rights,?? or has conveyed his equity of redemp- 
tion,?* maintain an action for damages against the 
mortgagee or trustee,’ or recover such damages in 


is actually given. In such case a 
second sale is void, although made 
upon readvertisement as prescribed 
by the terms of the deed. Steph- 
ens..v. Clay, lt Color*48954 30P 43: 
31 AmSR 328. 

18. Davies v. Ramsdel, 40 Cal. A. 
424, 181 P 94. 

[a] MDlustration.—Where in eject- 
ment a deed to plaintiff creditor from 
the trustee under deed of trust se- 
curing the indebtedness was set aside 
by consent, and the property again 
sold to plaintiff, and a second deed 
from the trustee made to her, the 
judgment with acceptance of bene- 
fits thereunder estopped defendant to 
claim that the first trustee’s deed 
was not a nullity but conveyed legal 
title and that no title therefore 
passed by the second deed. Davies 


aa Ramsdell, 40 Cal. A. 424, 181 P 

19. For excessive fees see supra 
§ 1482. 

For proceeds of sale see supra 
§ 1478. 

20. See supra § 1415. 


Rights, auties, and liabilities gen- 
crally see supra §§ 571, 572. 
21. See infra § 1489. 


“22. O’Brien v. Logan, 236 Mass. 


aot de NE 878. See also supra 
§ 1461. 
{a] TDlustration.—Where a mort- 


gagor subjected to wrongful foreclo- 
sure of second mortgage had ample 
opportunity to protect her rights by 
paying or tendering the amount due 
for redemption after decree setting 
aside the wrongful foreclosure sale 
had been entered, in seeking to re- 
cover damages from the second 
mortgagee on account of the fore- 
closure because specific relief had 
become impossible on account of fore- 
closure sale under first mortgages, 
she cannot rely on the fact that no 
judicial determination of the amount 
due the second mortgagee was made 
before foreclosure of the first mort- 
gages, irrespective of the circum- 
stance that the properties on fore- 
closure of the first mortgages sold 
for less than their full value. 
O’Brien v. Logan, 236 Mass. 507, 128 
NE 878. 


23. Manville Covering Co. v. Bab- 
cock, -28 R. IT. 496, 68 A. 421, 14 
LRANS 900. See also supra § 863 
et seq. 

24, U. S.—Goffinet v. Polanco, 287 
Fed. 29. 


Ala.—Fountain v. 189 
a oO Om Sion 
Ga.—Garrett v. Crawford, 128 Ga. 


Pateman, 


5L9, bY SH 1925) 1419 Am SiR) 83918) el 
AnnCas 167. 
Ky.—Aultman, ete. Co. v. Meade, 
89 SW 137, 28 KyL 208. 
Md.—Lamm v. Port Deposit Home- 
stead Assoc., 49 Md. 2338, 38 AmR 
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: Mass.—Rogers v. Barnes, 169 Mass, 
179, 47 NE 602, 38 LRA 145, 


1086 [41 C.J.] 
an equitable proceeding.?® So it has been held that 
a mortgagee who, in the exercise of his power of 
sale, personally or by his agent commits a mistake, 
as by misdeseribing the property, whereby a ma- 
terial diminution is caused in the price realized, is 
lable to the parties interested in the equity of re- 
dempton for the resulting loss.2° On the other hand 
it has been held that the mortgagee or trustee is 
not liable for mere errors of judgment, however 
unfortunately they may have resulted.” 

Purchase by mortgagee. Where a mortgagee, after 
an irregular foreclosure at which he becomes the 
purchaser, sells the land at a profit to an innocent 
purchaser, thereby preventing redemption,’* the 
mortgagor may hold the mortgagee as a trustee and 
recover any profit above the mortgage debt, with 
interest and charges.”® 

Burden of proof. In an action for wrongful fore- 
closure based on the fact that notice of sale was 
published in a paper other than one published in 
the town where the land was located, the burden is 
on plaintiff to show that he was prejudiced by the 
irregular publication.°° Where a mortgage was fore- 
closed after maturity, but defendants were guilty of 
fraud in concealing the mortgage note from plain- 
tiff who had purchased the equity of redemption and 
was endeavoring to ascertain who was holding the 
note, so that he could pay it, plaintiff is entitled to 
have the sale set aside without proving his ability 
to pay the note at maturity.*! Nor is he required 
to prove that the purchaser at the sale was an inno- 
cent purchaser.*” 

Damages. Where a mortgagee makes an unauthor- 
ized sale, he is liable in damages for the value of 
the land at the time of sale, less the amount of the 
mortgage debt.?* This is the measure of damages 
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where the mortgage is foreclosed in violation of an 
agreement to extend the time of payment,** and 
not the net profits of the property from the date of 
sale to the time when the debt and security would 
have matured.*® - Where, owing to the mortgagee’s 
misconduct or lack of due diligence, the property 
is sold for less than its market value, the mort- 
gagee is chargeable with the difference between such 
value and the price obtained.*® Punitive damages 
may be recovered where the wrong was intentional.** 

[§ 1502] b. To Purchaser or Bidder. A sale by 
the trustee under a deed of trust, without disclosing 
the fact that a portion of the property mentioned 
in the notice read at the sale had previously been 
released, renders the trustee liable in an action for 
deceit by the purchaser, who bought in the belief 
that he was purchasing the property described in 
the deed of trust and in the notice of sale.** A 
trust creditor who purchases at a sale void by rea- 
son of the failure of the trustee personally to con- 
duct the same cannot recover damages from the 
trustee.?9 

A second bidder, who at the sale took no title 
because of the want of authority to sell without 
readvertisement, cannot recover damages from the 
mortgagee for failure to sell pursuant to his bid, 
irrespective of whether the first seller acquired title 
under his bid and deed from the mortgagee.4° Nor 
can the second bidder recover on the ground that he 
was misled to his injury by the mortgagee’s assump- 
tion of power to sell, where he bought with full 
knowledge of all the facts.*! 

[§ 1503] c. To Other Persons. A subsequent 
mortgagee entitled to notice may maintain an action 
for damages against a mortgagee selling without 
notice.*? 


Minn.—Lowell v. North, 4 Minn., Stansberry v. McDowell, (Mo, A.) R. I.—Manville Covering Co. v. 
oe 186 SW 757. (2) Joint liability of] Babcock, 28 R. I. 496, 68 A 421, 14 
Mo.—Missouri Real Estate Syndi-|defendants was sufficiently estab-| LRANS 900 (in a suit by the owner 
cate v, Sims, 179 Mo. 679, 78 SW | lished, where all the proof was that|of the equity of redemption for an 
1006; Sherwood v. Saxton, 63 Mo.]| they acted jointly in all they did and/accounting of the proceeds of the 
78; Stansberry v. McDowell, (A.)]| their defense was joint. Stansberry] sale, and for damages because of a 
186 SW 757. But see Thornburg v.|v. McDowell, supra. (3) A mort-/ prior improper foreclosure sale by 
Jones, 36 Mo. 514 (action for dam-|gagee who sells en masse instead of|such mortgagee, complainant could 
ages from a void sale will not 
lie). 

N. J.—Melick v. Voorhees, 24 N. 
J. Bq. 305. 

N. C.—Burnett v. Dunn Comman., 


Chore Con sO eNe Cail y lO sues ido.c, 
Warren v. Susman, 168 N. C. 457, 
84 SE 760; Kornegay v. Spicer, 76 
NEEG® Ob-isitunterv.s Bass, £7 N.C: 
292, 24 AmD 274. 


Ss. C.—Long v. Hunter, 58 S. C. 
152; 36 SH 579. ; 
Tex.—Ullman v. Devereux, (Civ. 
A.) 93 SW 472. 

Va.—Mosby v. Johnson, 86 Va. 
429, 10 SH 425. 

Eng.—Ames vy. Higdon, 69 L. T. 
Rep. N. S. 292. ‘ 
“Man.—Carruthers Vv. Hamilton 
Provident, etc., Soc. 12 Man. 60. 
Ont.—Smith v. Hunt, 4 Ont. L. 
653, 1 OntWR 598, 798, 22 CanLT 
OcceNotes 429; Aldrich v. Canada 


Permanent Loan, etc., Co., 24 Ont. A. 
193; Aldrich v. Canada Permanent 
Loan, ete., Co., 27 Ont. 548; Edmonds 
v. Hamilton Provident, etc., Soc., 19 
Ont. 677. : 

{a] Illustrations. — (1) Where 
plaintiffs, assuming a mortgage, did 
not realize that it was payable at 
a certain bank and were endeavor- 
ing to ascertain who was _ holding 
the note so that they could pay it at 
maturity, and on inquiry defendants 
concealed the note, foreclosed the 
mortgage, and bid in the land at a 
low price without actual notice to 
plaintiffs, defendants were liable in 
damages for wrongful foreclosure. 


in parcels is liable in damages. Al- 
drich v. Canada Permanent Loan, 
EtCs, COnucite Ont o4ey 

[b] Fraud in resale.-—Sherwood v. 
Sexton, 63 Mo. 78. 

[ec] Evidence held insufficient to 
show fraud or illegality. Manning v. 
Liberty Trust Co., 234 Mass. 544, 125 
NE 691, 8 ALR 999. 

25. Manville Covering Co. v. Bab- 
COCK 228. JRo. Lie496 6:8: ee AS 421s ae 
LRANS 900 (holding that assumpsit 
would not lie); Mackie v. Standard 


A ‘Con (Alta.) 67 DomLR 
WY an Tomlin yv. Luce, 43 Ch. D. 


27. Markey v. Langley, 92 U. S. 
142, 23 L. ed. 701. : 

28. See supra § 1451. 

29. Fountain y. Pateman, 189 Ala. 
1535, 66.48 Tb: 

30. Brown v. Learmouth, 228 Mass. 
417, 117 NE 829. 

31. Stansberry v. McDowell, (Mo. 
A.) 186 SW 757. 

32. Stansberry v. McDowell, supra. 

33. Reily v. Cullen, 101 Mo. A. 
32, 74 SW 370; Ullman v. Devereux, 
46. Tex. Civ, A. 459, 102 SW 1163: 

34. Missouri Real Est. Syndicate 
Vi, Sims, (U2 NMo CAL 156.9 8a Siw 

35. Missouri 


Real Est. Syndicate 
supra. ( 


36. N. J.—Melick v. Voorhees, 24 
on 306 . [aff 25 EN. ed, 


N. C.—Warren v. Susman, 168 N. 
C. 457, 84 SE 760. 


not obtain damages for injury to its 
business, reputation, and credit). 
Eng.—Australasia Nat. Bank vy. 
United Hand-in-Hand, ete., Co., 4 App. 
Cas. 391; Jones v. Linton, 44 L. T. 
Rep. N. S. 601; Wolff v. Vanderzee, 
20) L,' T.*Rep. N.S. 353. 
Man.—Carruthers v. Hamilton 
Provident, etc., Soc., 12 Man. 60. 
Ont.—Aldrich v. Canada Perma- 
Bae Loan, Co., 24 Ont. “Ay 


37. Stansberry v. McDowell, (Mo. 
A.) 186 SW 757. See also Damages 
§ 268 et seq. 

{a] Damages held not excessive.— 
Where, in action for wrongful fore- 
closure of mortgage of four hun- 
dred dollars on an equity of two 
thousand five hundred dollars, it ap- 
peared that defendant’s conduct was 
oppressive, punitive damages of two 
thousand dollars, reduced by plain- 
tiff to one thousand five hundred 
dollars were not excessive. Stans- 
ek, v. McDowell, (Mo. A.) 186 SW 
ee Hayes v. Delzell, 

39. Fuller v. Oneal, 82 Tex. 417, 
18 SW 479, 481 (by becoming a pur- 
chaser, the creditor contributes to 
the making of such sale, and is in 
pari delicto with the trustee). 

40. Love v. Harris, 156 N. C. 88, 
72. SE 150, 36 LRANS 927, AnnCas 
1912D_ 1065. 

41. Love v. Harris, supra. 
hig? Hoole v.: Smith, 17 ‘Ch, -D: 


CtGs 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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